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SEVERAL  YEARS  OF  UNREMITTING  TOIL"  required  to  prepare  the 
First  Edition  of  the  Cyclopedic  Code  of  Civil  Procedure  were  not  longer,  nor 
the  labor  more  exacting  and  strenuous,  than  the  years  and  labor  which  have 
been  required  for  the  preparation  of  the  Second  Edition.  The  calamitous  fire 
of  April  18-20,  1906,  greatly  delayed  the  appearance  of  the  First  Edition,  and 
the  World  War  delayed  the  Second  Edition  from  1917 — at  which  time  the 
Second  Edition  was  ready  to  go  to  press — until  1922,  adding  five  years  of 
prolific  litigation  to  the  labors  of  the  editor,  so  that  the  profession  receives 
what  should  be,  in  justice  to  the  editor,  both  a  second  edition  and  a  third 
edition  in  the  Second  Edition. 

GENERAL  PLAN  AND  SCOPE  of  the  Second  Edition  is  the  same  as  that 
of  the  First  Edition,  except  that  some  new  features  have  been  added  which 
may  be  found  helpful  to  those  who  use  the  work.  There  has  been  an  extensive 
reclassification  of  annotations  to  sections  having  numerous  •paragraphs  of 
annotation-matter.  The  annotations  to  sections  have  been  divided,  wherever 
they  lent  themselves  readily  to  division,  and  these  subdivisions  are  carried 
at  the  head  of  the  analysis,  with  an  indication  of  the  numbered  paragraphs 
following  under  each  subdivision.  These  subdivisions  run  from  *  three  to 
twenty-seven,  and  uniformly  segregate  the  point  wanted  in  a  particular  cause 
within  a  narrow  limit. 

SUBDIVISION  OP  SECTIONS  of  the  code  are  helpful  to  the  busy  practi- 
tioner, in  segregating  in  a  few  words  of  a  long  section  the  exact  provisions 
the  lawyer  wants;  and  when  looking  for  annotation-matter  and  decisions,  he 
wants  the  cases  limited  to  that  subdivision  of  the  section.  For  this  reason 
an  effort  has  been  made,  at  least  with  the  more  important  sections,  to  have 
subdivisions  of  the  annotation  to  the  section  correspond  with  the  subdivision 
in  the  section,  and  all  the  authorities  gathered  under  each  particular  sub- 
division discuss  and  have  a  bearing  directly  upon  that  subdivision  of  the  code 
section  to  which  the  subdivision  in  the  annotation  corresponds.  To  illustrate : 
There  are  nine  grounds  upon  which  a  defendant  may  demur  to  a  complaint. 
When  any  one  of  these  grounds  is  available  to  a  lawyer  in  a  particular  cause, 
he  is  not  at  all  interested  in  the  decisions  discussing  or  applying  to  either  of 
the  other  eight  grounds.  He  wants  the  cases  on  his  one  ground  alone.  To 
meet  this  reasonable  want,  in  so  far  as  it  is  practical  to  do  so,  the  editor  has 
divided  the  annotation  under  section  430  into  eleven  subdivisions,  the  first  two 
subdivisions  dealing  with  matters  and  cases  applicable  alike  to  all  demurrers, 
no  matter  which  particular  ground  the  demurrer  may  be  based  upon;  the 
other  subdivisions  being  devoted  to  the  point  of  the  particular  subdivision  of 
the  section  corresponding  to  the  subdivision  of  the  annotation,  and  the  sub- 
division head-line  carries  at  the  end  thereof  the  figure  representing  the  par- 
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ticular  subdivision  in  the  section  to  which  it  corresponds.  A  like  treatment  is 
given  under  the  section  treating  of  Joinder  of  Causes  of  Action,  and  also  to  all 
similar  sections. 

PROCEDURAL  MATTERS  are  given  more  attention  than  in  the  First  Edi- 
tion, and  it  will  be  found  that  numerous  annunciations  of  principles  in  a 
"nut-shell"  have  been  scattered  throughout  the  work,  with  the  authorities 
not  confined  to  California;  e.  g.,  the  treatment  of  the  question  of  right  to  set 
up  as  a  counter-claim  a  demand  or  cause  of  action  arising  out  of  or  founded 
upon  tort, l  and  many  others  of  like  character  with  similar  treatment.  The 
annotation  to  section  473  will  be  found  to  be  especially  rich  in  matters  touching 
practice  points  upon  an  important  subject  of  every-day-practice,  in  which  the 
individual  point  is  clearly  brought  out,  and  a  glance  will  tell  the  lawyer 
whether  the  case  is  "on  all  fours"  with  the  cause  he  has  in  hand. 

PERTINENT  PRACTICE  POINTS,  running  into  many  thousands,  have  been 
carefully  and  conscientiously  garnered  and  treated  in  a  reasonably  exhaustive 
manner — there  is  a  limit  to  the  amount  of  matter  that  can  be  included,  even  in 
a  Cyclopedic  Code — and  it  is  fondly  hoped  that  no  practice  point  will  arise 
upon  which  aid  and  a  "line  on  authorities"  will  not  be  given  by  this  edition 
of  the  Code  of  £ivil  Procedure.  The  editor  has  attempted  to  realize  the  ideal 
of  a  procedural  code  he  always  longed  for,  but  never  was  able  to  secure,  in 
his  years  of  active  practice  at  the  bar.  The  individual  points  are  so  gathered 
and  so  given,  because  that  is  what  the  editor,  as  a  practice  lawyer,  longed  for. 

REPORTS  COVERED  in  the  Second  Edition,  which  were  not  found  in  the 
First  Edition,  because  subsequent  thereto,  are: 

(1)  California  Unreported  Cases,  vols.  l-7# 

(2)  Coffey's  Probate  Decisions,  vols.  1-6. 

(3)  Pertinent  decisions  in  United  States  Supreme  Court  Reports  and  Federal 

Reporter — cases  carried  upon  from  or  originating  in  California.  - 

(4)  California  Supreme  Court  Reports,  vols.  146-186. 

(5)  California  Appellate  Reports,  vols.  2-44. 

(6)  Pacific  Reporter,  vols.  78-198  (end  of). 

DIVISIONS  INTO  PARTS  of  the  Code  of  Civil  Procedure  is  unfortunate 
but  unavoidable.  There  will  be  three  parts,  of  as  nearly  equal  size  as  can  be 
determined  before  all  the  matter  is  set  up  in  galleys. 

Part  I  will  end  with  section  574. 

Part  II  will  end  with  section  1294. 

Part  III  will  contain  remaining  sections  and  index. 

The  Code  of  Civil  Procedure  could  have  been  in  one  volume — but  it  would  not 
have  been  a  Kerr's  Cyclopedic  Code;  much  valuable  and  indispensable  matter 
would  have  been  required  to  be  omitted.    Such  a  calamity  is  unthinkable,*  hence 
the  tripartite  volume. 
James  M.  Kerr. 

i  See  p.  934,  pars.  29-48. 

Pasadena,  Cal.,  June  20, 1922. 
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AFTER  SEVERAL  YEARS  OF  UNREMITTING  TOIL  the  Cyclopedic  Call 
fornia  Codes  are  completed.  The  supervening  of  the  calamitous  fire  of 
April  18-20, 1906,  greatly  delayed  the  appearance  of  the  final  volume,  although 
the  manuscript  thereof  was  saved  from  the  ravages  of  the  flames  by  a  dogged 
determination  and  a  feat  of  physical  strength  and  endurance  that  would  be 
scarcely  credited  if  related. 

IN  REHABILITATED  SAN  FRANCISCO  all  our  work  has  been  done.  Our 
printer,  The  Murdock  Press,  was  wiped  from  the  face  of  the  earth  with  the 
destruction  of  the  business  portion  of  the  city.  With  true  western  pluck  the 
proprietors  "pulled  themselves  together,"  and  in  a  remarkably  short  space 
of  time,  considering  conditions,  had  the  big  presses  clicking  again  on  the  ' 
codes.  The  Political  Code,  a  volume  of  1350  pages,  was  issued  August  3,  1906 ; 
a  new  impression  of  Henning's  General  Laws,  with  an  appendix  containing  the 
statutes  passed  at  the  extraordinary  session  of  the  legislature  in  June,  1906,  a 
volume  of  1568  pages,  was  issued  on  August  20th ;  and  now  the  Code  of  Civil 
Procedure,  a  volume  of  2985  pages.  The  delay  has  been  annoying  to  the  pro- 
fession, but  the  work  has  been  done  in  a  remarkably  short  time,  taking  into 
consideration  the  calamity,  the  following  conditions,  and  the  large  amount  of 
omposition  in  the  volume. 

THE  GENERAL  PLAN  AND  SCOPE  found  in  the  preceding  volumes  have 
been  preserved  in  the  final  volume,  not  only  as  to  exhaustive  citation  of  cases, 
but  also  as  to  the  analysis  of  statutes,  the  source  of  derivation  and  history  of 
each  section,  the  exhaustive  collection  of  cases  citing  each  section,  the  correc- 
tion of  errors,  both  in  republication  of  the  statutes  and  in  the  California 
Reports,  and  the  like.  Nothing  has  been  overlooked  which  it  is  thought  may 
be  valuable  or  assistful. 


TEXT  OF  THE  SECTIONS  is  reprinted  in  each  instance  from  the  orig- 
inal and  official  volumes,  the  exact  language  being  preserved,  with  explanations 
or  additions  in  black-faced  brackets  [],  when  such  additions  or  explanations 
are  thought  to  be  desirable  or  helpful ;  and  the  punctuation  found  in  the  sec- 
tions as  they  come  from  the  various  legislatures  has  in  each  instance  been 
retained,  no  matter  how  archaic  or  amateurish  it  may  be.  The  object  has  been 
to  give  the  profession  each  section  exactly  as  it  came  from  the  hands  of  the 
legislature. 


ANNOTATIONS  TO  THE  SECTIONS  are  systematic,  thorough,  and 
believed  to  be  exhaustive  of  the  authorities,  in  this  state  at  least,  to  the  time 
then  the  particular  section  went  to  the  printer. 

Unreported  eases  are  given,  as  well  as  the  " officially  reported' '  ones,  for 
he  reason  that  the  " unreported  cases' '  are  in  many  instances  the  sole  author- 
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ity  upon  the  point,  or,  at  least,  the  latest  enunciation  of  the  court  thereon,  and 
may  contain  a  shade  of  modification,  limitation,  or  extension  of  a  doctrine 
heretofore  announced. 

Double  citations  to  the  volumes  of  the  California  Reports  and  to  the  Pacific 
Reporter  are  uniformly  given,  to  the  end  that  those  wishing  to  do  so  may 
familiarize  themselves  with  the  case  in  all  its  stages  and  modifications  from 
the  first  enunciation  until  finally  put  forth  in  the  "official"  volume  of  the 
California  Reports. 

The  language  of  the  court  in  the  written  decision  filed  is  the  law ;  it  is  sub- 
mitted, and  not  the  language  as  amended,  corrected,  or  abridged,  while  the 
decision  is  passing  through  the  press  on  its  way  to  the  "official"  volume,  by 
the  judge  writing  the  opinion,  or  by  any  other  person,  notwithstanding  the 
assertion  of  Mr.  Commissioner  Smith  in  the  case  of  People  v.  O'Brien,  130  Cal. 
1,  6,  62  Pac.  297. 

THE  MASS  OF  AUTHORITIES  COLLECTED  under  the  various  sections  is 
enormous,  and  it  is  too  much  to  hope  that,  notwithstanding  the  greatest 
watchfulness  and  care,  some  errors — typographical  and  so  forth — have  not 
crept  in;  but  no  pains  have  been  spared  to  reduce  them  to  a  minimum. 

THE  INDEX  preserves  the  various  titles  found  in  the  Code  of  Civil  Pro- 
cedure, although  some  of  them  are  titles  not  usually  found  in  an  index,  for 
the  reason  that  the  profession  has  become  used  to  them.  It  has  been  sought  to 
break  the  index  up  into  short  individual  titles  or  subjects,  however  much 
they  may  be  correlated  to,  or  subordinate  to,  other  titles  and  subjects.  It 
is  thought  that  by  so  doing  greater  simplicity  will  be  secured,  even  though  it 
may  necessitate  some  repetition,  and  the  value,  as  a  finding  tool,  correspond- 
ingly increased. 

Wealth  of  cross-reference  ties  the  whole  index  together  in  such  a  manner 
that  the  searcher  may  readily  find  what  is  wanted,  no  matter  where  he  may 
first  look. 

The  enormous  amount  of  matter  has  made  the  preparation  of  the  index  a 
laborious  task.  In  this  work  a  great  deal  of  dependence  had  to  be  placed  upon 
the  faithfulness  of  trained  assistants,  and  the  opportunity  for  error  was  pro- 
portionately increased;  but  every  vigilance  has  been  exercised  by  the  editor 
and  by  the  painstaking  and  efficient  proof-reader  of  the  printer,  to  reduce  all 
errors  to  a  minimum. 

THE  WELCOME  AND  WORDS  OF  WARM  PRAISE  by  the  profession, 
not  alone  of  this  state,  but  in  all  states  where  they  are  being  used,  given  to  the 
Cyclopedic  California  Codes  which  have  already  been  issued,  are  a  source  of 
gratification  alike  to  the  editor  and  the  publishers. 

Other  works  to  meet  the  present  needs  of  the  profession  are  in  contempla- 
tion, and  the  editor  will  ever  strive  to  maintain  the  standard  of  work  found 
in  the  Cyclopedic  California  Codes. 

James  M.  Kerr. 

San  Francisco,  Cal.,  May  30, 1907. 
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SECTIONS. 

TITLE  OP  ACT 1 

PRELIMINABY  PROVISIONS 2-32 

PABT  L     OP  COUBTS  OP  JUSTICE 33-304 

Title  L    Op  their  Organization,  Jurisdiction,  and  Terms 33-153 

Chapter  L    Courts  of  Justice  in  General 33, 34 

IL    Court  of  Impeachment 36-39 

HI.    Supreme  court 40-64 

IV.    Superior  courts 65-84 

V.    Justices'   courts    85-119 

Article  L     Justices'  courts  in  cities  and  counties 85-102b 

II.     Justices'  courts  in  townships  103-109 

III.  Justices  of  the  peace  and  justices'  courts,  in  general 110-119 

Chapter  VL    Police   courts    121 

VIL    General  provisions  respecting  courts  of  justice 124-153 

Article  L     Publicity  of  proceedings  124, 125 

IL     Incidental  powers  and  duties  of  courts 128-131 

m.     Judicial  days 133-135[a] 

IV.     Proceedings  in  case  of  absence  of  judge 139, 140 

V.     Provisions  respecting  places  of  holding  courts 142-144 

VI.     Seals  of  courts 147-153 

Title  IL    Judicial  Opficers  156-188 

Chapter  L    Judicial   officers,   in   general. 156-162 

IX    Powers  of  judges  at  chambers 165-167 

ELL    Disqualification  of  judges 170-173 

IV:     Incidental  powers  and  duties  of  judicial  officers 176-179 

V.    Miscellaneous  provisions  respecting  courts  and  judicial  officers. .  182-188 

Title  IIL    Persons  Specially  Invested  with  Powers  op  a  Judicial  Nature  190-259 

Chapter  L.    Jurors   190-254 

Article  L     Jurors,  in  general   190-195 

IL     Qualifications  and  exemptions  of  jurors 198-202 

ILL     Of  selecting  and  returning  jurors  for  courts  of  record 204-211 

IV.  Of  drawing  jurors  for  courts  of  record 214-221 

V.     Of  summoning  jurors  for  courts  of  record 225-228 

VL     Of  summoning  jurors  for  courts  not  of  record 230-232 

VII.     Of  summoning  juries  of  inquest 235 

VI II.     Obedience  to  summons,  how  enforced 238 

IX.     Of  impaneling  grand  juries   241-243 

X.     Of  impaneling  trial  juries  in  courts  of  record 246-248 

XL     Of  impaneling  trial  juries  in  courts  not  of  record 250, 251 

XII.-    Of  impaneling  juries  of  inquest 254 

Chapter  IL    Court  commissioners    258, 259 

Title  IV.    Ministerial  Oppicers  op  Courts  op  Justice 262-274b 

Chapter  L    Of  ministerial  officers,  generally 262 

II.    Secretaries  and  bailiffs  of  the  supreme  court 265, 266 

HL    Phonographic  reporters 268-274b 
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PAET  I—  (Continued),  sections. 
Title  V.    Persons  Specially  Invested  with  Ministerial  Powers  Belating 

to  Coubts  or  Justice 275-304 

Chapter  L    Attorneys  and  counselors  at  law 275-300 

IX    Other  persons  invested  with  such  powers 304 

PART  IL    OP  CIVIL  ACTIONS 307-1059 

Title  L    Of  the  Foem  of  Civil  Actions 307-309 

IL    Or  the  Time  or  Commencing  Civil  Actions 312-363 

Chapter  L     The  time  of  commencing  actions,  in  general 312 

II.     The  time  of  commencing  actions  for  the  recovery  of  real  prop- 
erty   315-328 

HL    The  time  of  commencing  actions  other  than  for  the  recovery  of 

real  property   335-349 

IV.     General  provisions  as  to  the  time  of  commencing  actions 350-363 

Title  III.    Or  the  Parties  to  Civil  Actions 367-390 

IV.    Or  the  Place  of  Teial  of  Civil  Actions 392-400 

V.    Or  the  Manner  of  Commencing  Civil  Actions 405-416 

VI.    Of  the  Pleadings1  in  Civil  Actions 420-476 

Chapter  I.     The  pleadings,  in  general 420-422 

II.     The    complaint    425-427 

III.  Demurrer  to  the  complaint 430-434 

IV.  The  answer   437-442 
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CODE  OF  CIVIL  PROCEDURE. 


AN  ACT  TO  ESTABLISH  A  CODE  OP  CIVIL  PROCEDURE. 

The  People  of  the  State  of  California,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

TITLE  OF  ACT. 

1 1.  Title  and  division  of  this  volume. 

§1.  TITLE  AND  DIVISION  OF  THIS  VOLUME,  This  act  shall  be  known 
as  the  Code  of  Civil  Procedure  of  California,  and  is  divided  into  four  parts, 
as  f  olio  ws : 

Part  I.     Of  Courts  of  Justice. 

* 

II.    Of  Civil  Actions. 
HI.  ,  Of  Special  Proceedings  of  a  Civil  Nature. 

IV.    Of  Evidence. 

History:   Enacted  March  11,  1871. 
Cltatlom  and  reference  to  met,  how  made,  see,  post,  (19  and  note. 


§2.  WHEN  THIS  CODE  TAKES  EFFECT.  This  code  takes  effect  at 
twelve  o  'clock  noon,  on  the  first  day  of  January,  eighteen  hundred  and  seventy- 
three. 

PRELIMINARY  PROVISIONS. 


I   2.  When  this  code  takes  effect. 

S    3.  Not  retroactive. 

i    4.  Bole  of  construction  of  this  code. 

i    5.  Provisions  similar  to  existing  laws,  how 

construed. 
f    6.  Tenure  of  offices  preserved. 
i    7.  Construction    of    repeal    as    to    certain 

officers. 
f   S.  Actions,  etc.,  not  affected  by  this  code. 
I   9.  Limitations  shall  continue  to  run. 
1 10.  Holidays. 

ill.  Holidays  falling  on  Sunday. 
|  12.  Computation  of  time. 
1 13.  Certain  acts  not  to  be  done  on  holidays. 
I  14.  "Seal"  defined. 
i  15.  Joint  authority. 

I  16.  Words  and  phrases.    [Construction  of.] 
i  17.  Words  and  terms  defined. 


S  18.  Statutes,  etc.,  inconsistent  with  code  re- 
pealed. 

§  19.  This  act,  how  cited,  enumerated,  etc. 

I  20.  Judicial  remedies  defined. 

I  21.  Division  of  judicial  remedies. 

I  22.  Action  defined. 

§  23.  Special  proceeding  defined. 

I  24.  Division '  of  actions. 

9  25.  jCivil  actions  arise  out  of  obligations  or 
injuries. 

I  26.  Obligation  defined. 

§  27.  Division  of  injuries. 

|  28.  Injuries  to  property. 

§  29.  Injuries  to  the  person. 

S  30.  Civil  action,  by  whom  prosecuted. 

§  31.  Criminal  actions. 

|  32.  Civil  and  criminal  remedies  not  merged. 


History:   Enacted  March  11,  1872. 


LIMITATION  OP  PROVISION,  ETC. 

1.  Limitation  of  provision. 

2.  Effect  of  codes  on  acts  of  same  session. 

L.    LUatutfto*  of  provlaUa   is  as   to   the 

original  code;  amendments  take  effect  from 
the  date  provided  by  law  or  by  the  act. 
C.  C.  P.— 1 


2.  Effect  of  code*  generally  on  acts 
passed  at  same  session  of  the  legislature, — 
as  to,  see  Kerr's  Cyc.  Pol.  Code,  2d  ed., 
9  4478,  note  pars.  2-5. 

See,  also,  post,  99  3-19  and  notes. 
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CONSTRUCTION  OF  CODB-^NOT  RETROACTIVE. 


[Prelim.  Provs. 


§  S.    NOT  RETROACTIVE.    No  part  of  it  is  retroactive,  unless  expressly 

[so]  declared. 

History:    Enacted  March  11,  1872. 


CONSTRUCTION— NOT  RETROACTIVE. 

1.  Action  of  code  prospective. 

2.  Same— Amendment  to  code. 

8.  Same — Exception  in  case  of  remedial 
statutes. 

4.  Same — Same — Charge  of  remedies.  • 

5,6.  Same — Same — Laws  extending  exemp- 
tion. 

7.  Same — Same — Provision  that  when  de- 

fendant in  actual  military  service. 

8.  Same — Same — Stay  and  appraisement 

law. 

9.  Amendments     to     codes  —  Retroactive 

effect. 

10.  Same — Shortening  time  for  remedy. 

11, 12.  Same — New  rule  of  limitations. 

13, 14.  Same — Obligation  of  contracts  not  im- 
paired. 

15.  Impairing  vested  rights. 

16.  Remedial  statutes  —  Given  retroactive 

effect,  when. 

17.  Same — Same — Doctrine  thought  to  be 

supported. 

18.  Retroactive  effect — As  to  rights. 

19.  Same — As  to  remedy. 

20.  Same  —  Declaration    of    legislature  — 

Constructive. 

1.  Action  *f  cod*  prospective. — The  action 
of  the  code,  and  of  additions  thereto,  to 
prospective,  only.  The  same  is  true  of  the 
Practice  Act,  which  the  Code  of  Civil  Pro- 
cedure superseded.  Past  transactions  not 
affected  thereby.  To  give  the  code,  or  an 
amendment  thereto,  a  retrospective  effect 
beyond  the  time  of  Its  passage  and  the  date 
on  which  It  became  effective,  would  be  In 
violation  of  all  settled  rules  of  construc- 
tion.— See  People  ex  rel  Thome  v.  Hayes 
(Thome  v.  San  Francisco),  4  Cal.  127,  153 
(as  to  redemption  laws);  Searle  v.  Mitchell, 
6  Cal.  402;  Allen  v.  Allen,  96  Cal.  295,  16 
I*  R.  A.  646,  85  Pac.  213  (law  in  force  at 
time  mortgage  given  fixed  period  of  redemp- 
tion on  foreclosure  sale);  Savings  Bank  of 
San  Diego  v.  Barrett,  126  Cal.  4 IS,  417,  68 
Pac.  914  (amendment  of  1895  to  9  702,  post, 
extending  time  of  redemption  under  fore- 
closure sale,  does  not  apply  in  case  of  a 
mortgage  executed  before  the  amendment); 
Haynes  v.  Treadway,  188  Cal.  400,  66  Pac. 
892  and  Mai  one  v.  Roy,  184  Cal.  344,  66  Pac. 
313  (statute  in  force  at  time  of  execution 
of  contract  governs  time  of  redemption); 
Welch  v.  Cross,  146  Cal.  621,  629,  106  Am. 
St.  Rep.  63,  2  Ann.  Cas.  796,  81  Pac.  229 
(time  for  redemption  can  not  be  extended  as 
to  existing  contracts);  In  matter  Estate  of 
Richmond,  .  9  Cal.  App.  402,  411,  99  Pac. 
554,  558  (expense  of  procuring  executor's 
bond  before  passage  of  act  of  1905.  can  not 
be  allowed  on  final  settlement).    Ark.  Oliver 


v.  McClure,  28  Ark  555,  561  (provisions  of 
Code  Civ.  Proc,  99  691-693,  relating  to  re- 
demptions, do  not  apply  to  contracts  there- 
tofore existing).  Ind.  Scobey  v.  Gibson,  17 
Ind.  572,  574,  79  Am.  Dec.  490,  492  (law 
tending  to  delay  collection  of  debt,  inopera- 
tive as  to  contracts  theretofore  existing). 
Kan.  Deering  v.  Boyle,  8  Kan.  525,  537,  12 
Am.  Rep.  480,  490  (statute  relieving  married 
women  not  retroactive);  Ogden  v.  Walters, 
12  Kan.  291.  Ky.  Collins  v.  Collins'  Admr., 
79  Ky.  88,  1  Ky.  L.  Rep.  323  (laws  in  force 
at  time  contract  entered  Into  govern  its 
enforcement).  Miss.  Lawson  v.  Jeffries,  47 
Miss.  706,  12  Am.  Rep.  854  (ordinance  of 
constitutional  convention  granting  new 
trials,  invalid  as  to  causes  disposed  of). 
Ore.  State  v.  Sears,  ex  rel.  German  Sav.  & 
L.  Soc,  29  Ore.  580,  54  Am.  St.  Rep.  808, 
43  Pac.  482,  46  Pac.  785  (statute  extending 
time  of  extension  of  redemption  from 
execution-sale  of  real  estate  does  not 
apply  to  existing  mortgages).  W.  Va. 
Thomas  v.  Higgs,  68  W.  Va.,  152  Ann.  Cas. 
1912A,  1039,  69  S.  B.  664  (rule  applies  to 
limitation  of  actions).  Fed.  McCracken  v. 
Hayward,  43  U.  S.  (2  How.)  698,  11  L.  ed. 
897  (laws  in  existence  of  contract  govern 
right  and  obligations  of  parties);  Barnltz  v. 
Beverly,  168  TJ.  &  118,  41  L.  ed.  93,  16  Sup. 
Ct.  Rep.  1042  (changes  in  laws  for  enforce- 
ment of  a  contract  seriously  interfering 
with  enforcement  are  invalid;  creating  or 
enlarging  time  for  redemption  from  fore- 
closure-sale, can  not  apply  to  prior  mort- 
gages). 

See,  post,  9  4,  note  par.  8;  also  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  9  8  and  note. 

See  notes  54  Am.  St.  Rep.  808,  2  Ann.  Cas. 
801;  Ann.  Cas.  1912A,  1041;  8  Rose's  Notes 
on  U.  S.  Reps.,  pp.  905-909;  17  Rose's  Notes 
on  U.  S.  Reps.,  pp.  669-662. 

As  to  Invalidity  of  statutes  lsapsJrlnsx 
vested  rights,  see  6  R.  C.  L.  807. 

As  to  unconstitutional  impairment  of 
vested  rights  by  change  of  decision  of  state 
court,  see  notes  16  L.  R.  A.  646:  5  L.  R.  A. 
(N.  S.)  860,  28  L.  R.  A.  (N.  S.)  500. 

• 

2.  Same— Amendment  to  code  in  1878,  by 
adding  to  section  325,  post,  requiring  a  per- 
son claiming  by  adverse  possession  to  show 
that  he  had  paid  the  taxes  during  the  term 
of  his  occupancy,  does  no  preclude  the  occu- 
pant from  claiming  the  time  he  was  in  pos- 
session prior  to  the  enactment,  and  during 
which  years  he  did  not  pay  the  taxes. — Cen- 
tral Pac.  R.  Co.  v.  Shackelford,  68  Cal.  261. 


S.  Same— Exception  In  case  of  remedial 
statutes  which  go  only  to  the  remedy,  but 
do  not  impair  the  rights  and  obligation  of 
parties  under  a  contract;  but  where  a 
remedial  statute  alters  the  law  of  the  rem- 
edy to  such  an  extent  as  to  materially  af- 
fect a  right  vested  under  a  contract,  It  is 
unconstitutional. — Gordon  v.  South  Fork 
Canal  Co.,  McAll.  613. 


Prelim.  Provn*]  CONSTRUCTION — OBLIGATION   OF   CONTRACTS. 
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4.  flame  flame  Cliiff  *ot  legal  reme- 
dies for  convenience  may  be  made  by  the 
legislature;  such  as  varying  times  of  hold- 
ing court,  shifting  jurisdiction  from  one 
court  to  another,  change  the  form  of  action 
or  of  pleadings  or  of  process,  and  the  like, 
and  in  doing  so  may  incidentally  delay 
somewhat  the  collection  of  certain  individ- 
ual debts;  but  under  the  guise  of  legislat- 
ing upon  the  remedy,  the  legislature  can  not 
intentionally,  or  in  effect,  impair  the  obli- 
gation of  contracts. — Scobey  v.  Gibson,  17 
Ind.  672,  79  Am.  Dec.  490. 


8.  Same  Same  Laws  extendi**  exemp- 
tions from  attachment  or  from  sale  on  exe- 
cution, In  so  far  as  they  relate  to  previously 
contracted  debts  or  judgments  recovered, 
are  unconstitutional  because  they  impair 
the  obligations  of  existing  contracts,  by  de- 
stroying the  remedy  in  material  respects.— 
Cat  Tuolumne  Redemption  Co.  v.  Sedgwick, 
15  CaL  616.  6a.  Forsyth  v.  Mjarburt  1 
Charlt.  324;  Jones  v.  Brandon,  48  Oa.  693. 
Inn.  Scobey  v.  Gibson,  17  Ind.  672,  79  Am. 
Dec  490.  Ky.  Kibbey  v.  Jones,  70  Ky. 
(7  Bush.)  243.  La.  New  Orleans  Canal  & 
Banking  Go.  v.  City  of  New  Orleans,  30  La. 
Ann.  1371.  Mm*.  Lessly  v.  Phipps,  49  Miss. 
790.  Neb.  Borrington  v.  Myers,  11  Neb.  388, 
9  N.  W.  656.  N.  Y.  Danks  v.  Quackenbush, 
1  X.  Y.  129,  4  How.  Pr.  291,  8  Den.  594, 
How.  App.  Caa.  325.  Tenn.  Hannura  v.  Mc- 
Inturf,  65  Tenn.  (6  Baxt.)  225.  Vt.  Home- 
stead Cases,  22  Oratt.  266,  12  Am.  Rep.  597. 
Fed.  Gunn  v.  Barry,  82  U.  S.  (15  Wall.)  610, 
21  L.  ed.,  212;  Edwards  v.  Keasey,  96  U.  S. 
595.  24  L.  ed.  793. 

f.  This  is  the  general  rule,  and  one  that 
is  appealing  on  fundamental  principles,  but 
like  so  many  other  matters  regarding  which 
there  should  be  harmony  in  the  decisions  of 
the  court,  the  doctrine  does  not  pass  with- 
out dissent. — See  Maxey  v.  Loyal,  38  Ga.  531; 
Oriental  Bank  v.  Freeze,  18  Me.  109,  36  Am. 
Dec.  701;  In  re  Nichols,  8  R.  L  50;  Sommers 
v.  Johnson,  4  Vt.  278,  24  Am.  Dec  604. 

7.  game  Same  rrorUlon  that  when  de- 
fendant In  nctnnl  military  service  an  action 
against  him  shall  stand  continued  during 
the  actual  continuance  of  the  military  serv- 
ice by  the  defendant,  is  not  objectionable  on 
constitutional  grounds  as  impairing  the  ob- 
ligation of  contracts  of  the  remedy  for  en- 
forcement of  debts  in  any  material  respect 
— McCormlck  v.  Rusch,  15  Xowa,  127,  88  Am. 
Dec  401. 


8.  Bamci  flamr  flfnr  anal  appraisement 
r,  providing  for  the  stay  of  execution  for 
one  year  after  the  entry  of  a  judgment  of 
foreclosure,  and  requiring  that  the  real 
estate  shall  be  appraised  and  that  any  sale 
which  does  not  realize  eighty  per  cent  of 
the  apralsed  value,  shall  be  set  aside,  is  in- 
valid as  to  all  mortgages  executed  before 
the  passage  of  the  law. — Swinburne  v.  Mills, 
17  Wash.  611,  61  Am.  St  Rep.  982,  50  Pac. 
419. 


can  not  be  so  construed. — Bank  of  Ukiah  v. 
Moore,  106  Cal.  673,  680,  39  Pac.  1071.     See 
Cook  v.  Cockins,   117  Cal.   140,  149,   48  Pac. 
1025. 
See,  post,  9  4,  note  par.  46;  9  9,  note  par.  4. 

10.  Same— Shortening    time    for    remedy. 

—Amendment  to  the  code  shortening  the 
time  within  which  to  apply  for  a  remedy  (as 
the  time  within  which  to  file  a  mechanics' 
lien),  applies  to  pending  and  unfinished 
transactions,  but  is  not  retroactive,  affect- 
ing the  existing  remedy,  and  not  the  vested 
right. — Kerckhoff-Cuzner  M.  &  L.  Co.  v. 
Olmstead,  85  Cal.  80,  84,  24  Pac.  648. 
See,  post,  9  312  note  Part  VI. 

11.  Same— New  rule  of  limitations*  unless 
restricted  in  its  operations  by  its  own 
terms,  necessarily  applies  to  all  actions 
thereafter  commenced,  and  to  all  causes  of 
action  not  already  extinguished  by  the  run- 
ning of  the  statute  of  limitations  under  the 
pre-existing  statute. — Allen  v.  Allen,  95  Cal. 
184,  201.  27  Pac.  80,  30  Id.  213,  16  L.  R.  A. 
646. 

See,  post  9  8,  note  par.  18. 

As  to  retroactive  statutes  of  limitation 
and  their  validity*  see  note  Ann.  Cas.  1912A, 
104. 

12.  This  is  in  accordance  with  the  re- 
quirement of  the  rule  of  construction  that 
statutes  be  given  a  prospective  effect  and 
operation,  which  rule  applies  to  all  statutes 
of  a  remedial  nature  Including  statutes  of 
limitation,  unless  by  express  command,  or 
by  necessary  and  unavoidable  implication, 
a  different  construction  is  required. — 
Thomas  v.  Higgs,  68  W.  Va.  152,  Ann.  Cas. 
1089,  69  S.  B.  654. 

IS.  Same— Obligation  of  eontracts-*-Not 
Impaired  by  an  amendment  shortening  the 
time  allowed  within  which  to  apply  for  a 
remedy  under  an  existing  right  provided 
an  adequate  and  available  remedy  is  left — 
Kerckhoff-Cuzner  M.  &  L.  Co.  ▼.  Olmstead, 
85  Cal.  80,  84,  24  Pac.  648;  Tuttle  v.  Block, 
104  CaL  443,  449,  38  Pac.  109.  See  Scar- 
borough v.  Dugan,  10  Cal.  305;  Hibemla 
8a v.  A  L.,Soc.  v.  Hayes,  56  Cal.  297;  People 
v.  Campbell,  59  Cal.  243,  249,  43  Am.  Rep. 
257;  Terry  v.  Anderson,  95  U.  S.  628,  24 
L.  ed.  365. 

14.  Compare  i  Teralta  L.  &  W.  Co.  v. 
Shaffer,  116  Cal.  t>18,  524,  58  Am.  St.  Rep. 
194,  48  Pac.  613. 

15.  Impairing  vested  rights. — See,  post 
9  8  and  note. 

16.  Remedial  statutes— Given  a  retroac- 
tive effect  when  a  repealing  or  amending 
statute  has  no  saving  clause,  and  such  con- 
struction Is  necessary  to  preserve  the  rights 
of  parties  in  pending  actions. — Bensley  v. 
Ellis,  39  Cal.  309,  313,  distinguishing  Gates 
v.  Salmon,  28  Cal.  320.  See  Beebe  v.  Klrkett, 
108  Mich.  234,  236,  65  N.  W.  970. 


S.  Amendments  to  codes— Retroactive  ef- 
fect.— Amendments  to  the  code  which  do  not 
expressly  declare  they  shall  be  retroactive, 


17.  Same— Same— Doctrine  is  thought  to 
he  supported  by  the  following  cases:  People 
v.  Mortimer,  46  Cal.  114;  Central  Pac.  R.  Co. 
v.  Shackelford,  63  Cal.  261,  268;  Huffman  v. 
Hall,  102  Cal.  26,  86  Pac.  417.     6a.  Willis  v. 
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Fin cher,  68  Ga.  444.  Iowa.  Slocura  v.  Fayette 
Co.,  61  Iowa  160,  16  N.  W.  61.  Md.  Gill  v. 
Wells,  59  Md.  492,  493.  Minn.  McNamara  v. 
Minnesota  Cent.  R.  Co.,  12  Minn.  388  (Gil. 
269).  Tex.  State  v.  Manning,  14  Tex.  402. 
Wis.  Rosenthal  v.  Wehe,  58  Wis.  621,  17 
N.  W.  318.  Fed.  Larkin  v.  Saffarans,  16 
Fed.  147. 

See,  post,  9  4  par.  46. 

1&     Retroactive    effect— As   to   rifffct*. — A 

statute  or  an  amendment  to  the  code  can 
be  given  a  retroactive  effect  as  to  a  right 
only  where  such  was  the  intention  of  the 


legislature,  expressed  In  adequate  words. — 
See  pars.  1-8,  this  note. 

19.  Same— As  to  remedy. — Operation  up- 
on an  existing  remedy  follows  unless  re- 
stricted by  the  language  of  the  act.  See 
pars.    10-12,    this   note. 

20.  Same— Declaration   of  legislature,  to 

give  an  act  a  retroactive  operation,  may 
rest  in  construction. — Dunne  v.  Mastick,  50 
Cal.  244,  247;  Tulley  v.  Tranor,  53  Cal.  274, 
279.  See  Cummlngs  v.  Howard,  63  CaL  603, 
505. 

See,  post,  I  4,  note  par.  23. 


§  4.  RULES  OF  CONSTRUCTION  OF  THIS  CODE.  The  rule  of  the  com- 
mon law,  that  statutes  in  derogation  thereof  are  to  be  strictly  construed,  has  no 
application  to  this  code.  The  code  establishes  the  law  of  this  state  respecting 
the  subjects  to  which  it  relates,  and  its  provisions  and  all  proceedings  under 
it  are  to  be  liberally  construed,  with  a  view  to  effect  its  objects  and  to  promote 
justice. 

History:   Enacted  March  11,  1871. 


RULES  OP  CONSTRUCTION  OF  CODE, 

ETC. 

I.  Code  Commissioners'  Note,  1-3. 

II.  Code  Rule — Application  of,  4-12. 

III.  Constitutional    Provision  —  Equity 
Power,  13-18. 

IV.  Construction  of  Codes,  19-34. 

V.  Construction  of  Statutes,  35-56. 

VL  Rules  of  Procedure — Construction  Of, 
57-59. 

VII.  Maxims  of  the  Codes,  $0-62. 

I.  Code  Commissioners'  Note. 

1,2.  Common-law  rules  of  construction — In 
general. 

3.  Same — Penal  statutes  and  statutes  in 

derogation. 

II.  Code  Rule — Application  Of. 

4.  As  to  decisions  referring  to  and  ap- 

plying. 

5.  Construction  of  codes — Rule  of. 

6.  General  nature  of  codes. 

7.  Practice  act  was  founded  largely  upon 

New  York  codes. 

8.  Statutes    should    have    a    prospective 

operation  only. 

9.  Common-law  rule  prevailed. 
10.  Same — Changed  by  code. 

II.  Code  establishes  the  law — As  to  gen- 

erally. 

12.  Same — Extent  of  role. 

III.  Constitutional     Provision  —  Equity 

Power. 

13.  Codes  do  not  declare  all  the  law. 

14, 15.  Common  law  of  England — Rule  of  deci- 
sion. 

16.  Same— Same — Codes  do  not  embody  all 
the  law. 


17.  Same — Same — Decisions   to   be   relied 

upon — Decisions  of  courts  of  sister 
states. 

18.  Equity  jurisdiction  of  courts—Granted 

by  constitution. 

IT.  Construction  of  Codes. 

19..  As  to  liberal  construction  to  be  given. 

20.  Same — Command  to  courts. 

21.  Same — To  what  rule  applies. 

22.  Duty  of  court — To  reconcile  conflict. 

23.  Same — To   give   proper  meaning  and 

effect. 

24.  Same — To  look  to  substance. 

25.  Same— To  use  what  ability  and  faith. 

26.  Same— Reddendo  singula  singulis. 

27.  Same— When  susceptible  of  two  inter- 

pretations. 

28,29.  Head-notes  to  be  considered — As  part 
of  sections. 

30.  Same — Editorial  note. 

31.  Mechanics '-lien  law— Liberal  construc- 

tion. 

32.  Same — Remedial  statute. 

33.  Reclamation-district    assessment — Sum- 

mons in  validation  suit. 

34.  Taking  of   depositions  —  Rule  of  the 

common  law. 

V.  Construction  of  Statutes. 

35,36.  As  to   rule  of   construction— Commis- 
sioners' note. 

37.  Same — Common-law  rule. 

38.  Same — Legislative  intent. 

39.  Same — Same— With   reference    to    the 

law  in  force. 

40.  Same — In  affirmance  of  common  law. 

41.  Same — In  derogation  of  the  common 

law. 

42.  Same — Same — Recent  English  doctrine. 


CONSTRUCTION— CODE  RULE— APPLICATION. 
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43.  Same — In  substitution  for  the  common 

law. 

44.  Same — Of  re-enacted  statutes. 
45,46.  Same — Of  remedial  statutes. 

47.  Same — Same — Given  retroactive  effect, 

when. 

48.  8ame — Of  revived  or  amended  acts.  • 

49.  Same — Of  penal  statutes. 
50,51.  Same — "Reasonable"  rule. 
52,53.  Correlative  acts — How  construed. 

54.  Conflicting    provisions — To    be    recon- 

ciled where  practicable. 

55.  Statutes  in  pari  materia — To  be  con- 

strued how. 

56.  Provisos  clearly  repugnant — Void. 

VL  Rules  of  Procedure — Construction  Of. 
57,58.  To  be  liberally  construed. 

59.  Made  to  serve  their  true  purpose. 

VIL  Maxims  of  the  Codes. 

60-  62.  Applicable  in  construction. 

I.     CODE  COMMISSIONERS*  NOTE. 

1.     Common-law  rales  of  construction— In 
general. — The  code  commissioners  append  to 
section  4,  Civil  Code,  a  note,  the  remarks  in 
which   are    equally   applicable    to    this    sec- 
tion.    They  say  that  however  sound  may  be 
the   old   or   common-law   rule   of   construc- 
tion  when   applied  to  ordinary  act  of  leg- 
islature, it  would  be  improper  to  apply  it  in 
all    its   severity    to    a    system    of    laws    in- 
tended   in    a    great    measure    to    take    the 
place    of   the   common    law   and    having    in 
view  as  its  leading:  object  the  furtherance 
of   justice     and     a    disregard     of    technical 
strictness.     They  declare  "the  provisions  of 
such    a    system    ought    to   be   construed    in 
the  same  manner  and  with  like  force  and 
effect   as   they    would    were    the    principle* 
enunciated    resting   in    the    unwritten    law; 
and  it  was  to  this  end  that  the  section  has 
been  made  a  part  of  each  of  the  codes." — 
See  pars.  9.  10,  this  note. 

2.  The  code  commissioners  cite:  Lucas  v. 
Payne,  7  Cal.  92;  Ward  v.  Severance,  7  Cal. 
12«,  and  Chamberlain  v.  Bell,  7  Cal.  292. 

See  pars.  40,  48,  this  note. 

3.  game—  Penal  statutes  and  statutes  In 
derogation    of    the    common    law. — In    their 
note  appended  to  the  above  section  the  code 
commissi  oners   say:     •'Without  stopping   to 
inquire  how  far  this  principle  is  applicable 
to  statutory  provisions  prescribing,  for  ex- 
ample, the  time  within  which  a  particular 
act  may   be    done    [see,   ante,    note    to    9  3 
pars.  9-14,  16],  It  certainly  should  not  apply 
in  all  Its  severity  to  a  system  of  regulation 
baring  in   view  as  its  sole  object  the   fur- 
therance of  justice  and  &  disregard  of  tech- 
nical   strictness.      This   Is   the    great    prin- 
ciple   running    through    all    the    provisions 
of  this  code.     The  chief  design  and  merit 
of  the  code.   If  it  has  any,   is   its  attempt 
to  make  the  attainment  of  justice  the  para- 
mount object,  and  the  use  of  forms   mere 
auxiliaries,  which,  when  they  come  in  con- 


flict with  the  ends  of  justice,  are  to  be  re- 
laxed. This  section  was  intended  to  obviate 
much  of  the  difficulty  under  which  the 
courts  have  labored,  and  to  render  the  code, 
instead  of  a  rigid  and  unbending  statute, 
as  construed  by  some,  a  rule  of  procedure 
susceptible  of  easy  adaptation  to  the  pur- 
poses of  justice  which  it  alone  has  in  view," 
— referring  to  the  opinion  of  Mr.  Justice 
Cope  in  the  case  of  Jones  v.  Steamship  Cortes, 
17  Cal.  487,  497,  79  Am.  Dec.  142,  decided 
under  the  Practice  Act — the  forerunner  of 
our  codes — In  which  it  is  said:  "Our  sys- 
tem of  pleading  is  formed  upon  the  model 
of  the  civil  taw,  and  one  of  ite  principal 
objects  Is  to  discourage  protracted  and  vex- 
atious litigation.  It  Is  the  duty  of  the  courts 
to  assist  as  far  as  possible  In  the  accom- 
plishment of  this  object,  and  it  should  not 
be  frittered  away  by  the  application  of 
rules  which  have  no  legitimate  connection 
with  the  system." 

IL     CODB   RULE— APPLICATION   OP. 

4.  As  to  decisions  referring  to  and  apply- 
ing to  section  generally:  McBride  v.  Fallon, 
65  Cal.  801,  308,  4  Pac.  17;  In  matter  of 
Jessup,  81  Cal.  408,  419,  6  L.  R.  A.  594, 
21  Pac.  976,  22  Id.  742,  1028;  Brackett  v. 
Banegas,  99  Cal.  623,  625,  34  Pac.  344;  Robin- 
son v.  Southern  Pac.  Co.,  105  Cal.  526,  558, 
28  L.  R.  A.  773,  38  Pac.  94,  722;  Townley  v. 
Adams,  118  Cal.  382,  383,  50  Pac.  550;  Melde 
v.  Reynolds,  129  Cal.  308,  311,  61  Pac.  932. 

6.  Construction  of  codes— Rale  of. — Con- 
struction of  codes  Is  to  be  with  reference 
to  each  other  as  one  statute. — See  Kerr's 
Cyc.  Pol.  Code,  9  4480  and  note  pars.  2-7. 

«.  General  nature  of  the  codes  is  very 
similar  to  that  of  the  Practice  Act.  Our  su- 
preme court  has  held  that  in  construing  the 
latter  it  was  proper  to  remember  that  the 
two  leading  ends  contemplated  by  the  sys- 
tem are  simplicity  and  economy;  and  it 
would  seem,  therefore,  to  be  a  just  conclu- 
sion that  the  court  should  exercise  a  liberal 
construction,  and  that  the  main  intent  and 
spirit  of  the  act  should  be  fairly  carried 
out. — Adams  v.  Hackett,  7  Cal.  187,  201. 
See  criticism  of  case  in  Crandall  v.  Blen, 
13  Cal.  15.  22. 

7.  Practice  Act  was  founded  largely  upon 
the  New  York  codes  of  1848  and  1851,  and 
that  act  was  incorporated  almost  bodily 
In  our  codes.  Under  the  Practice  Act  our 
codes  adopted  the  New  York  construction 
of  the  code  where  the  sections  are  alike 
(see  Adams  v.  Hackett,  7  Cal.  187,  203), 
and  the  rule  holds  true  as  to  the  codes,  also, 
under  the  doctrine  of  our  supreme  court, 
that  when  the  framers  of  our  organic  law 
saw  proper  to  borrow  provisions  from  other 
states,  which  provisions  had  already  re- 
ceived judicial  constructions,  they  adopted 
them  in  view  of  such  constructions,  and  ac- 
quiesced in  their  correctness.  —  People  v. 
Coleman,  4  Cal.  46,  60  Am.  Dec.  581.  See 
People  v.  Webb,  38  Cal.  467,  477;  Sharon  v. 
Sharon,  67  Cal.  185,  189,  7  Pac.  456,  635, 
8  Id.  709;  Lux  v.  Haggin,  69  Cal.  255,  384, 
10  Pac.   674.     See  also  Western   Union   Tel. 
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Co.  v.  State  Board,  80  Ala.  273,  275,  60  Am. 
Rep.  99,  101;  State  ex  Tel.  Fritts  v.  Kuhl, 
61  N.  J.  L.  (22  Vr.)  191,  201,  17  Atl.  102, 
105. 

8.  Statute*  should  have  a  ^prospective 
operation,  only,  unless  otherwise  expressly 
declared  in  the  act. — People  ex  rel.  McMinn 
v.  Haskell,  5  Cal.  357.  See  People  ex  rel. 
Ryan  v.  Green,  58  N.  Y.  295;  Farrel  v. 
Pingree,  5  Utah  443,  448,  450,  16  Pac.  843. 

See,  ante,  §  3  note  par.  1;  also  pars  33-47, 
this  note. 

9.  Common  -  law      role     prevailed.  —  The 

common -law  rule  of  construction  was 
adopted  when  the  common  law  was  made 
the  rule  of  decision  in  1850  (see  Kerr's  Cyc. 
Pol.  Code,  8  4468  and  note)  and  prevailed  in 
this  state  at  the  time  the  codes  were 
adopted. — Hotaling  v.  Cronise,  2  Cal.  60; 
People  v.  Buster,  11  Cal.  215;  Turner  v. 
Tuolumne  Water  Co.,  25  Cal.  897;  Pina  v. 
Peck,  31  Cal.  359. 

10.  Same— Changed  by  code. — The  com- 
mon-law rule  is  changed  in  so  far  as  re- 
lates to  constructions  of  sections  of  the 
codes. — Blythe  v.  Ayres,  96  Cal.  632,  586, 
590-591,  19  L.  R.  A.  40,  31  Pac.  915;  Robin- 
son v.  Southern  Pac.  Co.,  105  Cal.  526,  558, 
28  L.  R.  A.   778,   38  Pac.   94,  722. 

As  to  construction  of  statutes,  see  Part  V, 
this  note. 

11.  Code  establishes  the  law— As  to  gen- 
erally*— The  Code  of  Civil  Procedure  estab- 
lishes the  law  to  which  it  relates. — Smith  v. 
McDermott,  93  Cal.  421,  423,  29  Pac.  34; 
Miller  v.  Carr,  116  Cal.  378,  381,  58  Am. 
St.  Rep.  180,  48  Pac.  324. 

12.  Same— Extent  of  rule. — But  this  pro- 
vision does  not  mean  there  is  no  law  with 
respect  to  such  subjects  except  that  em- 
bodied in  the  code.  When  the  code  speaks, 
its  provisions  are  controlling'. — Estate  of 
Apple,  66  Cal.  432,  6  Pac.  7. 

III.     CONSTITUTIONAL  PROVISION- 
EQUITY  POWERS. 

13.  Codes   do   not   declare  all  the  law.— 

While  the  codes  declare  the  law  of  the  state 
they  do  not  declare  all  of  it.  The  constitu- 
tional provisions  also  constitute  the  law 
of  the  state. — City  of  Pasadena  v.  Superior 
Court,  157  Cal.  781,  794,  21  Ann.  Cas.  1355, 
109  Pac.   620. 

14.  Common  law  of  England— Rule  of  de- 
cision.:— By  express  provision  of  section 
4468  of  the  Political  Code,  the  common  law 
of  England,  in  so  far  as  it  is  not  repugnant 
to  or  inconsistent  with  the  constitution  of 
the  United  States,  or  the  constitution  or 
laws  of  this  state,  Is  made  the  rule  of  de- 
cision for  all  courts  in  this  state.  This  pro- 
vision has  been  before  our  courts  a  num- 
ber of  times  and  may  be  regarded  as  its  full 
force  and  effect  determined. — See  McDaniels 
v.  Cummtngs,  83  Cal.  515,  518,  8  L.  R.  A. 
575,  23  Pac.  795;  In  matter  Estate  of  Fair, 
132  Cal.  623,  534,  84  Am.  St.  Rep.  70,  60  Pac. 
442,  64  Pac.  1000;  In  Matter  Estate  of  Sutro, 


155  Cal.  727,  733,  102  Pac.  920;  Peters  v. 
Peters,  156  Cal.  32,  34,  23  L.  R.  A.  (N.  S.) 
699,  103  Pac.  219;  City  of  Pasadena  v.  Su- 
perior Court,  157  Cal.  781,  794,  21  Ann.  Cas. 
1355,  *109  Pac.  620;  Ex  Parte  Karlson,  160 
Cal.  378,  382,  Ann.  Cas.  1912D,  1834,  117 
Pac.  447;  Martin  v.  Superior  Court,  176  Cal. 
289,  292,  L.  R.  A.  1918B,  313,  168  Pac.  135; 
Fletcher  v.  Los  Angeles  Trust  &  Sav.  Bank, 
182  Cal.  177,  187  Pac.  425;  In  matter  Estate 
of  Elizalde,  182  Cal.  427,  188  Pac.  560;  People 
v.  Vasquez,  9  Cal.  App.  545,  648,  99  Pac. 
982;  Board  of  Trustees  Stanford  University 
v.  Rodley,  38  CaL  App.  563,  566,  177  Pac. 
175. 

See,  also,  discussion  and  authorities  Kerr's 
Cyc.  Pol.  Code,  2d  ed.,  $  4468,  note. 

15.  The  language  of  the  above  Section  of 
the  Political  Code  is  not  to  be  construed  as 
referring:  solely  to  the  lex  non  scrip  ta,  or 
the  common  law  as  unmodified  by  statute 
before  the  adoption  of  the  Political  Code.— 
Martin  v.  Superior  Court,  176  Cal.  289,  29S, 
U  R.  A.  1918B,  318,  168  Pac.  135. 

16.  Same— Same— Codes  do  not  embody 
all  the  law. — The  codes  were  not  designed 
to  embody  all  the  law  of  the  state,  aside 
from  statute  law,  governing  private  and 
civil  relations,  rights  and  duties;  they  are 
incomplete  and  partial;  and,  except  in  those 
instances  in  which  the  language  clearly 
and  unequivocally  discloses  an  intention  to 
depart  from,  alter,  or  abrogate  the  com- 
mon-law rule  concerning  a  particular  sub- 
ject-matter, a  section  of  the  code  purporting 
to  embody  such  doctrine  or  rule  will  be 
construed  in  the  light  of  common-law  deci- 
sions on  the  subject-matter. — In  matter 
Estate  of  Elizalde,  182  Cal.  427,  188  Pac. 
560;  Slminoff  v.  Goodman  A  Co.  Bank,  18 
Cal.  App.  5,  11,  121  Pac.  939. 

17.  Same—  Same— Decls/ons  to  he  relied 
apon— Decisions  of  courts  of  sister  states. — 

The  oourt,  In  ascertaining'  and  applying 
the  common-law  rule,  Is  not  confined  to  the 
decisions  of  the  courts  of  England.  Most 
of  our  sister  states  base  their  decision  on 
the  common  law  of  England,  and  their  de- 
cisions declaring  the  common  law  are  evi- 
dence of  that  law,-  and  may  be  followed  in 
those  instances  where  there  is  a  conflict 
between  the  English  decisions  and  Amer- 
ican decisions  upon  the  point  of  law  in- 
volved.— Fletcher  v.  Los  Angeles  Trust  & 
Sav.  Bank,  182  Cal.   177,  187  Pac.  425. 

18.  Equity  jurisdiction  of  court  s— 
Granted  by  the  constitution  of  the  state 
(Art.  IV,  5  5),  and  are  vested  with  the  same 
chancery  jurisdiction  which  was  vested  in 
the  high  courts  of  chancery  In  England,  by 
force  of  the  constitution,  and  without  spe- 
cific provisions  made  in  the  codes.  Their 
equity  powers  and  jurisdiction  are  to  be 
construed  according  to  the  rules  applicable 
in  the  high  courts  of  chancery  in  England. 
— City  of  Pasadena  v.  Superior  Court,  157 
CaL  781,  794,  21  Ann.  Cas;  1856,  109  Pac.  620. 

See  discussion  and  authorities  cited  In 
note  21  Ann.  Cas.  1362. 
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IY.     CONSTRUCTION  OF  CODES. 

19.  As  to  literal  construction  to  be  given 
to  the  provisions  of  the  code,  with  a  view 
to  effect  its  objects  and  promote  justice. — 
Paige  v.  Carroll,  61  Cal.  216,  216;  Canavan 
v.  Gray,  64  Cal.  5,  7.  27  Pac.  788;  EX  parte 
Reis,  64  Cal.  233.  241,  30  Pac.  806;  Plummer 
v.  Brown,  64  Cal.  429,  430,  1  Pac.  703; 
Shinn  v.  Cummins,  66  Cal.  97,  98,  3  Pac. 
133;  People  ex  rel.  Beltner  v.  City  of  River- 
side, 66  Cal.  288,  289,  6  Pac  360;  Cleghorn 
v.  Cleghorn,  66  Cal.  809,  310,  5  Pac.  616; 
Estate  of  Apple,  66  Cal.  432,  433,  6  Pac.  7; 
Tredinnick  v.  Red  Cloud  Consol.  Min.  Co., 
72  Cal.  78,  80,  18  Pac.  162;  Auzerais  v. 
Nagiee,  74  Cal.  60,  76,  16  Pac.  371;  Briggs 
v.  Briggs,  80  CaL  263,  266,  22  Pac.  334; 
Bewick  v.  Muir,  83  Cal.  368,  370,  23  Pac. 
389;  Ex  parte  Spencer,  83  Cal.  460,  464,  17 
Am.  St.  Rep.  266,  23  Pac.  396;  In  re  Mc- 
Manus,  87  Cal.  292,  294,  22  Am.  St.  Rep. 
260,  10  L  R.  A.  667  26  Pac.  413;  Clark  v. 
Palmer,  90  Cal.  604,  606,  27  Pac.  376;  Howell 
v.  Budd.  91  CaL  342,  363,  27  Pac.  747;  Palmer 
v.  Barclay,  92  Cal.  199,  201,  28  Pac.  226; 
Malone  v.  Big  Flat  G.  Min.  Co.,  93  CaL 
384,  390,  28  Pac.  1063;  Stonesifer  v.  Kilburn, 
94  CaL  S3,  43,  29  Pac.  882;  In  re  De  Leon, 
102  CaL  637,  641,  36  Pac.  864;  Miller  v.  Carr, 
116  CaL  378,  381,  68  Am.  St.  Rep.  180,  48 
Pac.  324.  See  Kramer  v.  Rebman,  9  Iowa 
114. 

8ee,  also,  ante,  par.  6  et  seq.,  this  note; 
post  9S  462,  476  and  notes. 

A*    to    liberal    eeastraetloa    of    sectlens, 

see,  post,  89  396,  397. 

2t\  Basse  —  Command  to  courts.  —  This 
provision  of  the  code  is  equivalent  to  a  com- 
mand to  all  the  courts  of  the  state. — Bewick 
v.  Muir,   83  Cal.  368,  370,  23  Pac.  889. 

21.  Same  — To*  what  rale  applies. — This 
rule  applies  to  the  codes,  but  not  to  the 
statutes.  Statutes  in  derogation  of  the 
common  law  are  to  be  strictly  construed. — 
Pin  a  v.  Peck,  31  Cal.  369;  In  re  Jessup,  81 
CaL  408.  419,  6  L.  R.  A.  694,  21  Pac.  976, 
22  Id.  742,  1028. 

See  pars.  33-46,  this  note. 

22.  Doty  of  ©©art  — To  reconcile  con- 
ftfetsw — The  code  makes  It  the  duty  of  the 
court  to  reconcile  conflicts,  if  it  can  be  done. 

-Ex    parte   Reis,   64  CaL   233,   241,   30   Pac. 

2S.  Same  To  give  proper  meaning  and 
effect.  —  The  provisions  of  the  codes  and 
statutes.  In  a  case  of  seeming  conflict, 
should  be  so  construed  as  to  make  every 
word  of  each  have  its  proper  meaning  and 
effect.— Ex  parte  Reis,  64  Cal.  233,  241,  30 
Pac.    806. 

24.  Same— Te  look  to  sabataaee. — "The 
court  will  look  at  the  substance  of  the 
thins;,  and  not  defeat  its  object  merely  be- 
cause somebody  has  misnamed  it."  —  Ex 
parte  Spencer,  83  Cal.  460,  464,  17  Am.  St. 
Rep.    266.   23  Pac.  396. 

2ft.  Same— To  ase  what  ability  and  faith. 
— When  a  judge  is  called  upon  to  apply 
rules,  or  to  understand  and  interpret  what 


is  presented  for  consideration,  he  can  not 
dispense  with  (1)  common  sense,  and  (2) 
good  faith.  —  1  Liebers'  Political  Ethics, 
1,  ch.  6;  Potter's  Dwarris  on  Construction 
of  Statutes,  48. 

26.  Same— Reddendo    singula    slagnlla. — 

Each  provision  should  be  referred  to  the 
objects  for  which  it  was  intended  or  to 
which  it  relates. — Ex  parte  Reis,  64  Cal.  233, 
241,  30  Pac.  806;  Auzerais  v.  Naglee,  74  Cal. 
60.  76,  16  Pac.  371. 

27.  Same— Whea  susceptible  of  two  Inter- 
pretations, one  in  favor  of  natural  right  and 
one  against  it,  the  former  must  be  adopted. 
— See,  post,  9  1866  and  notes. 

28.  Head-notes  to  be  considered— As  part 
of  sections. — The  head-notes  to  the  sections 
of  the  code  are  a  part  of  the  law,  and 
should  be  consulted  in  interpreting  the  will 
of  the  legislature.— -ban  Joaquin  &  Kings 
River  Canal  &  Irr.  Co.  v.  Stevenson,  26  Cal. 
App.  274,  277;  affirmed  by  Supreme  Court, 
26  Cal.  App.  286,  147  Pac.  268,  following 
Barnes  v.  Jones,  61  Cal.  308,  and  Sharon,  75 
Cal.  1,  16,   16  Pac.  346. 

29.  The  head-notes  to  code  sections  as 
the  codes  were  originally  adopted  are  not 
mere  editor's  notes,  but  integral  parts  of 
the  code  itself  and  are  to  be  given  effect 
according  to  their  import. — Ex  parte  Wil- 
son, 80  CaL  App.  667,  168  Pac.  1060;  follow- 
ing Sharon  v.  Sharon,  76  Cal.  1,  16,  16  Pac. 
346;  and  Bettencourt  v.  Sheehy,  157  Cal. 
698,   109  Pac.  89. 

80.  Same— Editorial  note. — It  is  because 
of  the  fact  stated  in  above  paragraphs  that 
the  original  head-notes  to  the  various  codes 
are  retained  in  the  Cyclopedic  California 
Codes,  with  such  additions  as  may  be  made 
placed  in  brackets.  But  it  is  to  be  noted 
that  the  above  rule  of  law  does  not  apply  to 
the  additions  to  the  codes  by  the  legisla- 
ture, in  those  cases  in  which  the  addition  or 
amendment  changing  the  original  section 
does  not  carry  head-notes  by  the  legisla- 
ture; that  is  to  say,  the  marginal  head- 
notes  put  upon  code  amendments  in  the 
official  statutes  and  amendments  by  the 
head-note  writer,  are  not  a  part  of  the  law, 
and  are  not  to  be  considered  in  construing 
the  addition  or  amendment,  because  they 
are  not  the  work  of  the  legislature,  and  for 
that  reason  are  not  a  part  of  the  law. 

31.  Mechanics*  -  Ilea  law  —  Liberal  con- 
struction.— The  mechanics'-lien  sections  of 
the  code  are  remedial,  and  should  be  liber- 
ally construed. — Ogram  v.  Welchoff,  40  Cal. 
App.  298,  180  Pac.  631. 

82.  Same— Remedial  statute. — Mechanics'- 
lien  law  held  to  be  remedial  under  the  au- 
thority of  this  section. — Union  Lumber  Co. 
v.  Simon,  150  Cal.  767,  89  Pac.  1077. 

See,  also,  par.  46,  this  note. 

33.  Reclamation  •  district  assessment  — 
Summons  la  validation  suit. — Section  3493% 
of  Political  Code,  as  to  service  of  summons 
in  an  action  to  adjudicate  the  validity  of 
reclamation-district  assessment,  must  be 
liberally  construed  to  validate  the  summons 
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to  answer  the  complaint  in  ten  days,  "if 
served  within  the  county/'  instead  of  "if 
served  within  the  state,"  as  required  by 
that  section. — Reclamation  Dist.  No.  785  v. 
Lovdal  Bros.  Co.,  42  Cal.  App.  271,  188 
Pac.  598. 

84.  Taking  of  depositions— Rale  of  the 
common  law  that  statutes  as  to  the  taking 
of  depositions  are  to  be  strictly  construed, 
has  no  force  in  this  state. — Bollinger  v. 
Bollinger,  153  Cal.  195,  94  Pac  770. 

V.     CONSTRUCTION  OP  STATUTES. 

85.  As  to  rule  of  construction— Commis- 
sioner*' note. — The  code  commissioners  say: 
"The  rules  of  statutory  construction  present 
one  of  the  widest  fields  of  learning  known 
to  the  lawyer.  While  it  is  a  general  prin- 
ciple that  the  will  of  the  legislature,  as 
expressed  in  the  statute,  is  to  be  carried 
into  full  effect,  and  that,  for  the  purpose 
of  ascertaining  It,  every  source  of  informa- 
tion is  to  be  resorted  to,  such  as  its  title,  its 
preamble,  its  history,  and  attendant  cir- 
cumstances, and,  above  all,  the  evil  aimed 
at  and  the  remedy  intended  to  be  applied, 
it  is  equally  well  settled  that  a  more  strin- 
gent rule  was  applicable  to  a  certain  class 
of  statutes,  namely:  to  those  of  a  penal  na- 
ture, and  those  which  are,  as  it  was  termed, 
in  derogation  of  the  common  law.  Within 
this  latter  category  have  been  classed 
statutes  prescribing  the  practice  of  the 
courts,  in  respect  to  which  it  was  remarked 
by  the  supreme  court  of  New  York  (com- 
menting upon  provisions  in  the  Practice 
Code  of  that  state,  which  is  in  most  respects 
similar  to  our  Code  of  Civil  Procedure)  that 
'the  rules  and  practice  of  the  court,  being 
established  by  the  court,  may  be  made  to 
yield  to  circumstances  to  promote  the  ends 
of  justice.  Not  so  as  to  a  statute;  it  is 
unbending,  requiring  implicit  obedience  as 
well  from  the  court  as  from  its  suitors.' " — 
Jackson  ex  d.  Bleecker  v.  Wiseburn,  5 
Wend.  (N.  Y.)  186,  187. 

86.  "Without  stopping  to  inquire  how 
far  this  principle  is  applicable  to  statutory 
provisions  prescribing,  for  example,  the 
time  within  which  a  particular  act  must 
be  done  (which  was  the  case  in  the  Instance 
referred  to),  it  certainly  would  not  apply 
in  all  its  severity  to  a  system  of  regulation 
having  in  view  as  its  sole  object  tlje  fur- 
therance of  justice  and  a  disregard  of 
technical  strictness.  This  is  the  great  prin- 
ciple running  through  all  the  provisions  of 
this  code.  The  chief  design  and  the  merit 
of  the  code,  if  it  has  any,  is  its  attempt 
to  make  the  attainment  of  justice  the  para- 
mount object,  and  the  use  of  forms  mere 
auxiliaries,  which,  when  they  come  in  con- 
flict with  the  end  of  justice,  are  to  be 
relaxed.  This  section  was  intended  to  ob- 
viate much  of  the  difficulty  under  which 
the  courts  have  labored,  and  to  render  the 
code,  instead  of  a  rigid  and  unbending 
statute,  as  construed  by  some,  a  rule  of 
procedure  susceptible  of  easy  adaptation  to 
the  purposes  of  justice  which  it  alone  has 
in  view." — Citing  the  opinion  of  Mr.  Justice 


Cope  in  Jones  v.  Steamship  Cortes,  17  Cal. 
487;  also  Lucas  v.  Payne,  7  Cal.  92;*  Ward 
v.  Severance,  1  Cal.  126;  Chamberlain  v. 
Bell,  7  Cal.  292. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  9  4  and 
note. 

87.  Same-— Common-law  rale  that  stat- 
utes in  derogation  thereof  are  to  be  strictly 
construed  has  no  application  to  this  code.— 
Walker  v.  Chanslor,  158  Cal.  118.  128,  94 
Pac.  606. 

88.  Legislative  lateat.  —  Statutory  con- 
struction must  be  in  accordance  with  the 
plain  legislative  Intent,  as  found  in  the 
statute. — Blythe  v.  Ay  res,  96  Cal.  582,  682, 
19L.R.A.  40,  81  Pac.  915. 

See,  ante,  {8  note  par.  17;  post,  95  1858, 
1859  and  notes. 


89.  Same  game— With  reference  to  the 
law  la  force  at  the  time  of  its  passage. — 
See  Mayo  v.  Wilson,  1  N.  H.  53,  55;  Howe  v. 
Peckham,  6  How.  Pr.  (N.  Y.)  2"29;  Van 
Home  v.  Dorrance,  2  U.  S.  (2  Dal.)  304, 
316,  1  L.  ed.  391;  Talbot  v.  Simpson,  1  Pet. 
C.  C.   188,   23   Fed.  Cas.   644. 

See  par.  8,  this  note. 

40.     Same     In   aflrmaice  of  the  common 

law  are  to  be  interpreted  in  accordance 
with  the  rules  of  that  law. — Baker  v.  Baker, 
13  Cal.  87,  95;  Emeric  v.  Alvarado,  90  Cal. 
444,  454,  27  Pac.  366.  See  Laird  v.  Morris, 
28  Nev.  34,  38,  42  Pac.  11;  Lyle  v.  State,  31 
Tex.  Cr.  Rep.    103,   117,   19   S.   W.    903. 


41*  Same— la  derogation  of  the  common 
law,  or  out  of  its  course,  are  to  be  strictly 
construed. — Ho  tali  ng  v.  Cronise,  2  Cal.  60; 
People  v.  Buster,  11  Cal.  215,  221;  Pina  v. 
Peck,  31  Cal.  359,  362.  See  Ala.  Lock  v. 
Miller,  8  Stew.  &  P.  13;  Gunter  v.  Leckey, 
30  Ala.  591.  Ga.  Young  v.  McKenzie,  3  Ga. 
31.  IU.  Schuyler  v.  Mercer,  9  111.  (4  Gilm.) 
20.  La.  State  v.  Whetstone,  13  La.  Ann. 
376;  Crowell  v.  Van  Bibber,  18  La.  Ann.  637. 
Me.  Dwelly  v.  Dwelly,  46  Me.  377.  Md. 
Warner  v.  Fowler,  8  Md.  25;  Thistle  v. 
Frostburg  Coal  Co.,  10  Md.  129.  Man. 
Melody  v.  Reab,  4  Mass.  471;  Gibson  v- 
Jenney,  15  Mass.  205;  Commonwealth  v. 
Knapp,  26  Mass.  (9  Pick.)  496;  Wilbur  v. 
Crane,  30  Mass.  (13  Pick.)  284;  Lord  v. 
Parker,  85  Mass.  (3  Allen)  127.  Mich.  Sibley 
v.  Smith,  2  Mich.  486;  Brown  v.  Fifield,  4 
Mich.  322.  Minn.  Sullivan  v.  La  Crosse  & 
M.  S.  P.  Co.,  10  Minn.  386.  Mlas.  Hollman 
v.  Bennett,  44  Miss.  322.  Mo.  Stewart  v. 
Stringer,  41  Mo.  400,  97  Am.  Dec.  278.  Neb. 
Johnson  v.  Hahn,  4  Neb.  139..  N.  J.  State  v. 
Norton,  23  N.  J.  L.  (8  Zab.)  33.  If.  Y.  Bum- 
side  v.  Whitney,  21  N.  Y.  148;  Newell  v. 
Wheeler,  48  N.  Y.  486;  Smith  v.  Moffat, 
1  Barb.  65;  Graham  v.  Van  Wyck,  14  Barb. 
531;  Perkins  v.  Perkins,  62  Barb.  531;  Rue 
v.  Alter,  5  Den.  119;  Bussing  v.  Bushnell, 
6  Hill  382;  Millered  v.  Lake  Ontario  A.  & 
N.  Y.  R.  Co.,  9  How.  Pr.  238.  N.  C.  Bailey 
v.  Bryan,  3  Jones  L.  357,  67  Am.  Dec.  246; 
Howey  v.  Miller,  67  N.  C.  459.  Pa.  Esterley's 
Appeal,  64  Pa.  St.  192;  McMullin  v.  Mc- 
Creary,  64  Pa.  St.  230.  Tenn.  Hearn  v. 
Ewin,   3   Cold.   399.     Fed.  Brown   v.   Barly, 
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3  U.  S.  (3  Dal.)  865,  1  L.  ed.  638;  Shaw  v. 
Railroad  Co.,  101  U.  S.  557,  sub  nom.  Shaw 
v.  Merchants'  Nat.  Bank,  25  L.  ed.  892.  Em*. 
Arthur  v.  Ba  ken  ham,  11  Mod.  150;  Miles  v. 
Williams,  1  Pr.  Wms.  252. 

See  par.  3,  this  note. 


42.     Same  —  Same  —  Recent    English   doc- 

— It  is  to  be  noted  that  it  has  been 
held  in  a  modern  English  case  that  the  fact 
that  a  statute  interferes  with  a  man's  com- 
mon-law right  is  no  reason  why  it  should 
be  construed  differently  from  any  other  act 
of  parliament. — See  The  Warkworth,  L.  R. 
9  P.  Div.  20  (1884). 


— Im  substitution  for  the  eora- 
unoa  imw  to  be  liberally  construed  in 
accordance  with  the  intention  of  the  legis- 
lature.—Hannon  v.  Madden,  73  Ky.  (10 
Bush)    664. 


re-enacted  statute*. — Re- 
enacted  statutes  are  to  be  construed  ac- 
cording to  the  principles  in  force  at  time  of 
re-enactment. — Blythe  v.  Ay  res,  96  Cal.  532, 
591.  19  L  R.  A.  40,  31  Pac.  915;  Dixon  v. 
Pluns.  98  Cal.  384,  388,  35  Am.  St.  Rep.  180, 
20  L.  R.  A.  698,  33  Pac.  268;  Estate  of  Healy, 
122  Cal.  162,   164,  54  Pac.  736. 


remedial  statutes. — Reme- 
dial in  their  nature  are  to  be  liberally  con- 
strued in  favor  of  the  remedy. — Buck  v.  City 
of  Eureka,  97  Cal.  135,  31  Pac.  845. 

46.  As  to  statutes  relating  to  mechanics' 
liens  (Conn.  Chapin  v.  Paersse  A  Brooks 
Paper  Co.,  30  Conn.  461,  79  Am.  Dec.  263. 
Mlas.  Buchanan  v.  Smith,  43  Miss.  90.  Mo. 
Oster  v.  Rabeneau,  46  Mo.  595);  altering 
legal  status  of  married  women  (Mich.  De 
Vries  ▼.  Conklln,  22  Mich.  255.  N.  Y.  Corn 
Exch.  Ins.  Co.  v.  Babcock,  42  N.  Y.  613, 
1  Am.  Rep.  601,  appendix),,  and  the  like. — 
See  Chamberlain  v.  Western  Transportation 
Co.,  44  N.  Y.  805,  4  Am.  Rep.  681. 

See,  also,  pars.  31,  32,  this  note. 

47.  Same— Same— Given  retroactive  effect, 
when, — Remedial  statutes  will  be  given  a 
retroactive  effect  in  those  cases  where  a  re- 
pealing or  amending  statute  has  no  saving 
clause,  and  such  a  construction  is  necessary 
to  preserve  the  rights  of  parties  in  pending 
actions. — See,  ante,  9  3,  note  pars.  9,  14; 
post,  9  8,  note  pars.  15,  16. 


48.  8ame  Of  revived  or  amended 
Vt  rea  mag-fa  valeat  turn  pereat. — "The 
duty  of  the  court  is  to  endeavor  to  construe 
a  revised  or  amended  act  in  the  same  man- 
ner as  it  would  a  new  and  original  piece  of 
legislation,  viewing  all  its  parts,  giving 
to  every  part,  if  possible,  some  effect  con- 
sistent with  the  whole,  and  as  little  as  pos- 
sible repugnant  to  other  parts,  ut  res  magis 
valeat  quam  pereat"  (that  the  thing  may 
rather  have  effect  than  be  destroyed). — 
Donlon  v.  Jewett,  98  Cal.  530,  534,  535,  26 
Pac.  170. 


penal  statutes. — Rule  that 
penal   statues  are  to   be  strictly  construed 
been  abolished  so  far  as  the  provisions 


of  the  codes  are  concerned. — See  Ex  parte 
Gutierrez,  45  Cal.  429,  431;  People  v.  Morti- 
mer, 46  Cal.  114,  117;  People  v.  Soto,  49 
Cal.  67. 

See  par  3,  this  note. 

50.  Same  —  "Reasonable"  rale.  —  A  con- 
struction should  not  be  given  to  a  statute, 
if  it  can  be  avoided,  which  will  lead  to 
absurd  results,  or  to  a  conclusion  plainly 
not  contemplated  by  the  legislature  in  en- 
acting it. — Merced  Bank  v.  Casaccia,  103 
Cal.  641,  645,  37  Pac.  649,  approved  and 
followed  in  San  Joaquin  &  K.  River  C.  & 
Irr.  Co.  v.  Stevenson,  164  Cal.  221,  128  Pac. 
924,  927.  See  Carpy  v.  Dowdell,  129  Cal.  245, 
61  Pac.  1126. 

51.  Where  a  statute  is  fairly  susceptible 
of  two  constructions,  one  leading  inevitably 
to  mischief  or  absurdity,  and  the  other  con* 
sisting  of  sound  sense  and  wise  policy,  the 
former  should  be  rejected  and  the  latter 
adopted. — In  re  Mitchell,  120  Cal.  384,  386, 
52  Pac  800,  approved  and  followed  in  San 
Joaquin  A  K.  River  C.  &  Irr.  Co.  v.  Steven- 
son, 164  Cal.  221,  128  Pac.  924,  927.  See 
Cheseborough  v.  San  Francisco,  153  Cal. 
568,  96  Pac.  291;  San  Buenaventura  v.  Mc- 
Ouire,  8  Cal.  App.  500,  97  Pac.  528;  State 
v.  Reusswig,  110  Minn.  476,  126  N.  W.  280. 

52.  Correlative  acts  — How   construed. — 

Two  acts  upon  the  same  subject  are  to  be 
so  construed  as  to  maintain  both,  where  it 
can  be  done  without  destroying  the  evident 
intent  and  meaning  of  the  latter  act — 
Merrill  v.  Gorham,  6  Cal.  41.  See  Nicolson 
Pavement  Co.  v.  Painter,  86  Cal.  699,  70S 
(dis.  op.);  Pond  v.  Maddox,  38  Cal.  572,  574. 

58.  Legislative  acts  passed  at  different 
times  relating  to  the  same  subject-matter 
are  in  pari  materia,  and  must  be  read  to- 
gether.— People  ex  rel.  Board  of  Harbor 
Commissioners  v.  Broadway  Wharf  Co.,  31 
Cal.  33;  Nicolson  Pavement  Co.  v.  Painter, 
85  Cal.  699,  708  (dis.  op.). 

See  par.  56,  this  note. 

84.  Conflicting  provisions— -To  be  recon- 
ciled where  practicable*  so  as  to  carry  out 
the  intention  of  the  legislature  as  it  appears 
from  the  whole  act  and  from  contempo- 
raneous legislation. — Pond  v.  Maddox,  38 
Cal.  672.  See  Idaho.  Barton  v.  Moscow 
Indep.  School  Djst.,  2  Idaho,  998,  1002,  29 
Pac.  43.  Kan.  Shellabarger  v.  Commission- 
ers Jackson  Co.,  50  Kan.  138,  141,  32  Pac. 
132.  Mass.  Commonwealth  v.  Kenneson,  143 
Mass.  418,  9  N.  E.  761.  Neb.  State  v.  Bab- 
cock, 23  Neb.  128,  86  N.  W.  348.  N.  Y.  Smith 
v.  People,  47  N.  Y.  330.  Okla.  Territory  ex 
rel.  Sampson  v.  Clark,  2  Okla,  82,  86,  35 
Pac.  882. 

85.  Statutes  In  pari  materia— To  be  con- 
strued as  one  act. — People  ex  rel.  Attorney- 
General  «r.  Phoenix,  6  Cal.  92,  94;  People  ex 
rel.  Fowler  v.  Wells,  11  Cal.  329. 

See  par.  53,  this  note. 

56.     Proviso     clearly     repugnant     to     the 

body  of  the  act  Is  void. — Pond  v.  Maddox, 
38  Cal.  572,  574. 
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VI.    RULES  OF  PROCEDURE— CONSTRUC- 
TION   OP. 

57.  To  be  liberally  construed. — Rules  of 
procedure,  Whether  statutory  or  made  by 
the  court*  except  in  matters  which  are  juris- 
dictional, are  intended  for  the  convenience 
of  courts  and  11  ti grants  to  enable  the  latter 
to  properly  present  their  causes,  and  to 
facilitate  the  former  in  the  disposal  of  busi- 
ness, and  should  be  liberally  construed. — 
Smith  v.  Whittier,  95  Cal.  279,  295-296,  30 
Pac.  629;  Buck  v.  City  of  Eureka,  97  Cal. 
135,  31  Pac.  845. 

58.  The  court  is  not  disposed  to  give  too 
strict  an  interpretation  to  technical  rules 
of  practice,  when  such  interpretation  is 
used  for  the  purpose  of  preventing  a  con- 
sideration upon  the  merits  of  appeals  prose- 
cuted in  good  faith. — Title  Ins.  &  Trust  Co. 
v.  California  DeveL  Co.,  171  CaL  174,  152 
Pac.   542. 


ov.     Made   to   serve   their  true   purpose. — 

These  rules  should  be  made  to  serve  their 
true  purpose  of  facilitating:  and  expediting 
the  disposition  of  causes  according  to  their 
merits,  rather  than  to  hamper  or  obstruct 
the  action  of  the  court.. — Flagfg  v.  Puter- 
baugh,  98  Cal.  134,  32  Pac.  863;  Warner  v. 
Thomas  Parisian  D.  &  C.  Works,  105  Cal. 
409,  38  Pac.  960. 

VII.     MAXIMS   OF   THE   CODES. 

60.  Applicable  la  construction. — The  law 

respects  form  less  than*  substance. — Civ. 
Code,    S  3628. 

61.  The  law  neither  does  nor  requires 
idle  acts. — Civ.  Code,   §  3532. 

62.  Any  one  may  waive  the  advantage  of 
a  law  intended  solely  for  his  benefit;  but  a 
law  established  for  a  public  reason  can  not 
be  oontravened  by  a  private  agreement. — 
Civ.  Code,  8  3513. 


same  subject  have  the  same  meaning  in  this 
code  as  in  the  former  statute,  which  statute 
Is  repealed,  whether  consistent  with  the 
provisions  of  the  code  or  not." — Ex  parte 
Reis,  64  Cal.  233,  241,  30  Pac.  806. 
See,  post,  9  18  and  note. 


§  5.    PROVISIONS  SIMILAR  TO  EXISTING  LAWS,  HOW  CONSTRUED. 

The  provisions  of  this  code,  so  far  as  they  are  substantially  the  same  as  exist- 
ing statutes,  must  be  construed  as  continuations  thereof,  and  not  as  new  enact- 
ments. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  117,  held  unconstitu- 
tional; see  full  particulars,  post,  introductory  note  to  Part  I  of  this 
Code,  following,  post,  S  32. 

PROVISIONS    SIMILAR    TO     EXISTING 
LAWS— HOW  CONSTRUED. 

1.  Repeal  and   revival — Code   commissioners' 

note. 

2.  Decisions  applying  section. 

3.  Nature  of  provision — Rule  of  construction.  4.    Same— Continuation  of  common  law. 

4.  Same — Continuation  of  common  law.  The  sections  of  the  codes,  so  far  as  they  are 
5    Same— "  Construed' '  means  " regarded.' »  substantially  the  same  as  existing  statutes 

'__....  _       ,  or  the  common  law,  must  be  construed  by 

6.  Rule  of  construction  of  codes.  the   .  courts     as     continuations     thereof.  — 

Churchill  v.  Pacific  Improvement  Co.,  96  Cal. 
490,  492,  31   Pac.   660. 

6.  Same— "Construed*  equivalent  to  "re- 
garded."— The  word  "construed,"  as  used  in 
this  section,  does  not  mean  simply  to  inter- 
pret, to  explain,  to  translate,  or  to  show  the 
meaning  of.  "As  there  used  the  legislature 
clearly  intended  to  mean  'regarded'  or  'con- 
sidered/ It  certainly  was  not  intended  to 
say  that  the  provisions  of  the  code,  ao  far 
as  they  are  substantially  the  same  as  the 
common  law,  should  be  construed  the  same 
as  the  common  law;  there  is  no  such  thins 
as  construction  of  the  common  'law.  We 
do  not  interpret  it;  we  declare  it,  we  say 
what  it  is." — Churchill  v.  Pacific  Improve- 
ment Co.,  96  Cal.  490,  49S,  SI  Pac.  560. 

6.  Role  of  construction  of  codes  la  dis- 
cussed in. note  to  section  4,  Part  IV. 


1.  Repeal  and  revival  — Code 
■loners'  note.  —  The  code  commissioners' 
note  says:  "The  Political  Code  [8  18]  con- 
tains a  general  provision  that  the  repeal 
of  existing  statutes  shall  not  revive  any 
law  heretofore  repealed  or  suspended,  nor 
any  office  heretofore  abolished  [see,  post, 
S  7],  and  therefore  such  a  provision  has  not 
been  incorporated  herein,"  referring*  to 
People  v.  Craycroft,  2  Cal.  243,  56  Am.  Dec. 
331. 

2.  Decisions  applying-  section  in  interpre- 
tation of  codes  and  statutes. — People  ex  rel. 
Parkinson  v.  Bissell,  49  Cal.  407;  Ex  parte 
Reis,  64  Cal.  233,  241,  SO  Pac.  806. 

3.  Nature  of  provision  —  Rale  of  con- 
struction.— "This  section  is  in  part  a  rule  of 
construction,  and  as  such  its  meaning  is 
that  words  used  in  former  statutes  on  the 
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§  6.  TENURE  OF  OFFICES  PRESERVED.  All  persons  who  at  the  time 
this  code  takes  effect  hold  office  under  any  of  the  acts  repealed,  continue  to 
hold  the  same  according  to  the  tenure  thereof,  except  those  offices  which  are 
not  continued  by  one  of  the  codes  adopted  at  this  session  of  the  legislature. 

History:    Enacted  March  11,  1872. 


§7.    CONSTRUCTION  OF  REPEAL  AS  TO  CERTAIN  OFFICERS.    When 

any  office  is  abolished  by  the  repeal  of  any  act,  and  such  act  is  not  in  substance 

re-enacted  or  continued  in  either  of  the  codes,  such  office  ceases  at  the  time 

the  codes  take  effect. 

History:    Enacted  March  11,  1872. 


REPEAL  AS  TO  OFFICERS— CONSTRUC- 
TION. 

1.  Act  creating  office  repealed — Office  con- 

tinued. 

2.  Same — Repeal  by  implication. 

3.  Altering  or  abridging  term  of  office. 
4.5.  Same — Office  filled  by  election. 

6.  Same — Same — May  be  legislated  out  of 

office. 

7.  Same — Same — Dependent  on  conditions. 

8.  Duties  and  fees  of  office — Taking  away. 

9.  Same — No  proprietary  interest  in. 

10.  Same — Vested  rights  not  impaired. 

11.  Contracts  between  state  and  individuals. 

12.  Same — Distinction  from  office. 


1.  Act  creating  ofllee  repealed  —  Ofllce 
eaatlnvea'. — Where  the  code  repealed  the 
act  creating;  an  office  under  which  an  in- 
cumbent held,  but  continued  the  office,  such 
incumbent  is  authorised  by  section  879  Po- 
litical Code  to  continue  to  discharge  the 
office  until  his  successor  qualified. — People 
ex  reL  Parkinson  v.  Bissell,  49  Cal.  407,  411. 

2.  Saa*e  —  Repeal    by    Implication.  —  See, 

post.  9  18  and  note. 


S.     Alteriaar  or  abridging  term   af  ofllee. 

— The  legislature  has  power  to  alter  or 
abridge  the  term  of  office,  where  it  is  purely 
a  legislative  creation,  in  the  absence  of  any 
constitutional  prohibition. — People  ex  rel. 
McMinn  v.  Haskell,  6  Cal.  867,  369;  People 
ex  reL  Attorney-General  v.  Squires,  14  Cal. 
12,  17;  Cohen  v.  Wright,  22  Cal.  293,  319; 
In  re  Bulger,  46  Cal.  663;  Spring  Valley  W. 
W.  t.  San  Francisco,  61  Cal.  3,  f;  Pennie  v. 
Reis.  80  Cal.  266,  269,  22  Pac.  176.  See  Ala. 
Donnan  v.  8tate,  34  Ala.  216;  Perkins  v. 
Corbin,  46  Ala.  103,  120,  6  Am.  Rep.  698. 
S.  T.  People  ex  rel.  Wood  ▼.  Draper,  16 
X.  T.  632,  643.  Tena.  Haynes  v.  State,  3 
Humph.  480,  39  Am.  Dec.  187. 

4.  Saaac— Onaea  filled  by  eleetiaa.— Term 
of  incumbent  may  be  extended,  provided  the 
whole  term,  as  extended,  does  not  exceed 
the  limit  fixed  by  the  constitution. — Christy 
v.  Board  of  Supervisors  Sacramento  Co.,  89 
Cal.  8,  12;  Miller  v.  Ktster,  68  Cal.  142,  144, 
8  Pac  813.  See  Jordan  v.  Bailey,  37  Minn. 
174,  177,  83  N.  W.  778;  8ute  v.  Wilson,  12 
(Tenn.)  263. 


B.  Compares  State  ▼.  Arrlngton,  18  Nev. 
412,  422,  4  Pac.  736;  People  ex  rel.  Fowler 
v.  Bull,  46  N.  Y.  67,  62,  7  Am.  Rep.  802. 


6.  Same — Same— .May  be  legislated  out  of 
office  pending  the  term  for  which  elected. — 
People  ex  rel.  Dickenson  v.  Banvard,  27  Cal. 
470,  476.  See  Ala.  t>ope  v.  Lewis,  4  Ala. 
487;  Nugent  v.  State,  18  Ala.  521;  Perkins  v. 
Corbin,  46  Ala.  103,  6  Am.  Rep.  698.  Ga. 
City  of  Augusta  v.  Sweeney,  44  Ga.  463,  9 
Am.  Rep.  172.  111.  People  ex  rel.  Enloe  v. 
Auditor,  2  111.  (1  Scam.)  537;  People  ex  rel. 
Murphy  v.  Lippincott,  67  111.  333,  337;  People 
ex  rel.  Klokke  v.  Wright,  70  111.  388,  395. 
Iowa.  Bryan  v.  Catteli,  16  Iowa,  538.  Ky. 
Standeford  v.  Wingate,  2  Duv.  440.  La. 
Evans  v.  Populus,  22  La.  Ann.  121.  Md. 
Davis  v.  State,  7  Md.  151,  157,  61  Am.  Dec. 
331.  Maaa.  Taft  v.  Adams,  69  Mass.  (3  Gray) 
126;  Opinion  of  Justices,  117  Mass.  603.  Mlaa. 
Kendall  v.  City  of  Canton,  53  Miss.  626. 
Mo.  State  ex  rel.  Attorney-General  v.  Davis, 
44  Mo.  129.'  Moat.  People  v.  Van  Gaskin, 
5  Mont.  352,  367-368,  6  Pac.  30.  If.  Y.  Connor 
v.  Mayor,  etc.,  New  York,  5  N.  Y.  285,  2 
Sandf.  355;  People  ex  rel.  Ryan  v.  Green, 
58  N.  Y.  295.  Ore.  Territory  ex  rel.  Ken- 
nedy v.  Pyle,  1  Ore.  149.  Pa.  French  v. 
Commonwealth,  78  Pa.  St.  839;  Common- 
wealth v.  Bacon,  6  Serg.  &  R.  322;  Com- 
monwealth ex  rel.  Hepburn  v.  Mann,  5 
Watts  A  S.  403,  418.  S.  C.  Alexander  v.  Mc- 
Kenzie,  2  S.  C.  (N.  S.)  81.  Wla.  Kellogg  v. 
Oshkosh,  14  Wis.  628;  State  v.  Douglas,  26 
Wis.  428,  7  Am.  Rep.  87.  Fed.  Butler  v. 
Pennsylvania,  51  TJ.  S.  (10  How.)  402,  13 
L.  ed.  472. 


U 


7.  Same  —  game  —  Depemdeat  oa  condi- 
tions.— The  legislature  may  make  the  en- 
joyment of  an  elective  ofllce  dependent  upon 
various  conditions. — Brodie  v.  Campbell,  17 
Cal.  11,  20. 

8.  Duties  aad  fees  of  ofllce  —  Taklag 
away. — The  legislature  having  vested  cer- 
tain duties  in  a  public  office  and  allowed 
specified  fees  therefor,  may  take  away  those 
duties  and  fees  from  the  office  before  the 
expiration  of  the  term. — People  ex  rel.  At- 
torney-General v.  Squires,  14  Cal.  12,  17.  See 
Ga.  State  v.  Drew,  R.  M.  Charlt.  397.  Mo. 
State  ex  rel.  Attorney-General  v.  Davis,  44 
Mo.  129.  N.  Y.  Warner  v.  People,  2  Den. 
272,  43  Am.  Dec.  740.  If.  C.  Hoke  v.  Hender- 
son, 4  Dev.  L.  1,  26  Am.  Dec.  677.    Pa.  Barker 
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v.  Pittsburgh,  4  Pa.  St.  51.     S.  C.  Alexander 
v.  McKenzie,  2  S.  C.  81. 

9.  Same— No  proprietary  latere*!  vests 
In  incumbent.  "Salaried  public  offices  cre- 
ated by  the  legislature  are  not  held  by  con- 
tract or  grant.  The  legislature  has  full 
control  over  them,  unless  restricted  by  the 
constitution,  and  may  abolish  them  alto- 
gether, or  impose  new  duties,  or  reduce 
their  salaries." — Miller  v.  Kister,  68  Cal. 
142,  144,  8  Pac.  818;  Pennie  v.  Rels,  80  Cal. 
266,  269,  22  Pac.  176.  See  People  ex  rel. 
McMInn  v.  Haskell,  5  Cal.  357;  People  ex 
rel.  Attorney-General  v.  Squires,  14  Cal.  12; 
Miner  v.  Solano  Co.,  26  Cal.  115,  118.  Ala. 
Benford  v.  Gibson,  15  Ala.  521;  Perkins  v. 
Corbin,  45  Ala.  108,  6  Am.  Rep.  698.  G*. 
State  v.  Drew,  R.  M.  Charlt.  397.  I1K  People 
ex  rel.  Enloe  v.  Auditor,  2  I1L  (1  Scam.)  537; 
Field  v.  -People,  3  111.  (2  Scam.)  79.  Ind. 
Walker  v.  Peelle,  18  Ind.  264.  Md.  Whit- 
tlngton  v.  Polk,  1  Har.  &  J.  236.  Mo.  Wilcox 
v.  Rodman,  46  Mo.  322,  323.  Ohio.  Knou  v. 
Pi  qua  Bank,  1  Ohio  St.  616. 

10.  Same— Vested  rlffhta  not  Impaired  by 

Increasing  or  diminishing  salary,  imposing 


new  duties,  or  abolishing  during  term  a 
legislative  office,  unless  prohibited  by  the 
constitution.— Cohen  v.  Wright,  22  Cal.  293, 
319.  See  If,  Y.  Connor  v.  Mayor,  etc.  New 
York,  5  N.  Y.  285;  Warner  v.  People,  2  Den. 
272,  43  Am.  Dec.  740.  Pa.  Commonwealth  v. 
Bacon,  6  Serg.  &  R.  322.  Fed.  Butler  v. 
Pennsylvania,  51  U.  S.  (10  How.)  402,  13  L. 
ed.  472. 

11.  Contracts  between  tae  state  and  In- 
dividuals holding  public  offices  are  not 
within  the  meaning  of  the  provision  of  the 
constitution  prohibiting  the  passage  of  a 
law  impairing  the  obligations  of  contracts. 
— Myers  v.  English,  9  Cal.  341;  Cohen  v. 
Wright,  22  Cal.  293,  320. 

12.  Same  Clear  distinction  between  an 
office  constituted  by  legislative  act,  and  a 
contract  made  with  a  party  to  render  for  a 
stated  period  certain  services,  though  those 
services  are  to  be  rendered  in  a  capacity  in 
the  nature  of  a  public  office  or  appointment. 
— McDaniel  v.  Yuba  Co..  14  Cal.  444,  446. 
See  Webb  v.  Spokane  Co.,  9  Wash.  103,  106, 
37  Pac.  383. 


§  8.  ACTIONS,  ETC.,  NOT  AFFECTED  BY  THIS  CODE.  No  action  or  pro- 
ceeding commenced  before  this  code  takes  effect,  and  no  right  accrued,  is 
affected  by  its  provisions,  but  the' proceedings  therein  must  conform  to  the 
requirements  of  this  code  as  far  as  applicable. 

History:   Enacted  March  11,  1872;  amendment  by  Code  Commission, 
*   Act  March  8,  1901,  held  unconstitutional,  see  history,  5  5  ante. 


PENDING  ACTIONS  NOT  AFFECTED. 

L  Effect  of  Codes  on  Pending  Actions, 

1-8. 
II.  Vested  Bights,  9-13. 

IIL  Remedial  Bights — Poweb  of  Legisla- 
tive Over,  14-20. 

IV.  Power  of   Legislature   Over   Barred 
Bights,  21-26. 

L  Effect  of  Codes  on  Pending  Actions. 

1.  Commissioners '  note — Repeal  of  statute 

conferring  rights,  etc. 

2.  Same — Inchoate  rights  before  the  code. 
8.  Actions  commenced  before  the  code. 

4.  Application  of  new  rules. 

5.  Limitation  of  new  rules. 

6.  Motion  for  new  trial  —  Notice  after 

codes. 

7.  Same  —  Notice    of    intention    before 

codes. 

8.  Same — Notice  served  after  codes. 

II.  Vested  Bights. 

9.  ' '  Bights  accrued. ' ' 

10.  Meaning  of  the  code. 

11.  Particular  remedy  not  a  vested  right. 

12.  Motion  for  new  trial — A  remedy  and 

not  a  right. 

13.  When  cause  of  action  arises. 


IIL  Remedial  Bights — Power  or  Legisla- 
ture Over. 

14.  Remedial  statutes — Control  of  legisla- 
ture over. 

15,16.  Same— Efficient  remedy  must  be  pre- 
served. 

17.  Statute  of  limitations — Altered  or  re- 

pealed. 

18.  Same — Retroactive  effect  may  be  given 

to. 

19.  Same — Bights   accrued    must   be    pre- 

served. 

20.  Same — Reasonable  time  within  discre- 

tion of  legislature. 

IV.  Power    of    Legislature    Over    Barred 
Bights. 

21, 22.  Barred  claims  can  not  be  revived. 

23.  Rule  governing  running  of  statute. 

24, 25.  Judicial  function — Exercise  of. 

26.  Constitutional  convention — Power  over 
vested  rights. 

I.     EFFECT  OF   CODES  ON  PENDING 

ACTIONS. 

1.  ConunlMloners'  note  Rep— 1  of  stat- 
ute conferring*  right*  or  prescribing*  rem- 
edies, would  have  the  effect  to  extinguish 
actions  instituted  under  it,  and  which  were 
pending  when  the  repeal  went  into  opera- 
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tfon,  if  no  provision  were  made  enabling 
the  court  to  proceed  to  try  and  determine 
them. — McMinn  v.  Bliss,  31  Cal.  122. 


—Inchoate  rightm  before  the  code. 

— "Where  an  inchoate  right  accrued  under 
the  statutes  as  they  existed  prior  to  the 
adoption  of  the  code,  and  by  the  code  the 
proceedings  to  perfect  the  right  are  regu- 
lated and  prescribed,  such  regulations  and 
requirements  must  be  pursued,  or  the  party 
is  remediless." — Citing  particularly  People 
ex  rel.  Fleming  v.  Livingston,  6  Wend. 
<N.  Y.)  626;  Sedgwick  on  Stat,  and  Const. 
Law,  679. 
See,  post,  8  18  and  note. 


imeneed    before    the    code 

went  into  effect,  to  be  determined  by  the 
law  then  in  force. — Caul  field  v.  Doe,  45  Cal. 
221,  223;  Hancock  v.  Thorn,  46  Cal.  643.  See 
Strueven  v.  His  Creditors,  62  Cal.  46;  Pou- 
jade  v.  Ryan,  21  Nev.  449,  461,  38  Pac.  669. 
See  Kerr's  Cyc,  Civ.  Code,  2d  ed.,  58  6,  20 
and  notes. 

4.  Application  of  new  rales  to  all  actions 
not  already  commenced,  and  to  all  causes 
when  the  time  prescribed  by  existing  stat- 
utes for  barring  the  remedy  had  not  fully 
run. — Allen  v.  Allen,  96  Cal.  184,  202,  16 
L.  R.  A.  646,  27  Pac.  80,  80  Id.  218.  See 
Brat  ton  v.  Guy,  12  S.  C.  42. 

5.  Limitation  of  new  rules. — A  more  spe- 
cific provision  respecting  the  application  of 
the  new  rules  of  limitation  is  found  in  sec- 
tion 362,  post. 

«.  Motion  for  new  trial— Notice  of  filed 
and  aericd  after  the  code  took  effect,  must 
conform  in  all  respects  to  the  requirements 
of  the  code,  and  subsequent  proceedings 
be  conducted  in  accordance  with  its  provi- 
sions.— Kelly  v.  Larkin,  47  Cal.  68,  69. 


7.     Same— Notice    before    code— Notice    of 

Intention  to  move  for  a  new  trial  served 
before  the  code  went  into  effect,  the  pro- 
ceedings upon  such  motion  were  to  be  de- 
termined by  the  Practice  Act. — Macy  v.  Da- 
▼ila,  48  CaL  646,  647. 


8.  namn  Tfrrlrit  •erred  after  code  went 
into  effect  governed  by  its  provisions,  al- 
though the  judgment  rendered  prior  to  that 
time;  that  a  notice  of  motion  four  years 
after  code  went  into  effect  was  too  late 
under  original  section  669,  Code  Civil  Proce- 
dure, but  that  the  objection  must  be  taken 
in  the  court  below  and  can  not  be  raised 
fof  the  first  time  on  appeal. — Hodgdon  v. 
Griffin,  66  CaL  610,  611.  See  Brichman  v. 
Ross,  67  Cal.  601,  8  Pac  816. 

IL     VESTED  RIGHTS. 


t.  "Rlghtn  •ocrmed"  as  used  in  the  above 
section,  is  thought  not  to  embrace  all  civil 
and  political  rights,  absolute  and  qualified, 
tnder  the  law  as  it  existed  prior  to  the 
codes,  whether  arising  out  of  past  con- 
tracts, express  or  implied,  or  the  owner- 
snip  of  property, — in  other  words,  to  all 
"vested  rights."  These  the  legislature  had 
ao  power  to  alter  or  destroy. — Dewey  v. 
Lambler.  7  Cal.  847.  See  Welch  v.  Sulli- 
▼sa,  8  CaL  166,  201;  Cohen  v.  Davis,  20  Cal. 


187,  196;  White  ▼.  Moses,  21  Cal.  84,  41; 
Scott  v.  Dyer,  64  Cal.  480,  488,  434. 

It.    The     meaalag     of     the     code,     it     is 

thought,  is  properly  limited  to  "rights  of 
action  accrued."  This  code  is  remedial  in 
its  nature,  and  its  provisions  should  be  con- 
sidered confined  to  the  remedy  and  methods 
of  procedure  in  the  courts  to  enforce  a 
right  or  redress  a  wrong,  and  not  ex- 
tended to  "vested  rights"  under  the  or- 
ganic law  of  the  state.  The  phrase  "rights 
accrued"  applies  only  to  the  right  to  com- 
mence civil  actions.— See  Bradford  v.  Shine, 
18  Fla.  393,  7  Am.  Rep.  239. 

11.  Particular  remedy  not  a  vested  right. 
—Me.  Berry  v.  Clary,  77  Me.  482,  1  Atl.  860. 
Mich.  Beebe  v.  Birkett,  108  Mich.  234,  66 
N.  W.  970.  Eig.  Rich  v.  Erlanger,  3  Ch. 
Div.  69. 

12.  Motion  for  a  new  trial— A  remedy 
and  not  a  right. — The  motion  for  a  new  trial 
afforded  by  the  late  Practice  Act,  upon  a 
statement  settled  in  accordance  with  the 
provisions  of  that  act,  was  not  a  "right," 
within  the  intent  of  the  latter  clause  of  this 
section,  but  merely  a  remedy. — Kelly  v. 
Larkin,  47  Cal.  68,  69.  See  Townley  v. 
Adams,  118  Cal.  882,  884,  60  Pac.  550. 

13.  When  caase  of  action  arises—Causa 
of  action  arises  when  and  as  soon  as  a  party 
has  a  right  to  apply  to  a  proper  tribunal 
for  relief. — Chandler  v.  Chandler,  21  Ark. 
96,  99. 

IIL     REMEDIAL.  RIGHTS— POWER  OP 
LEGISLATURE  OVER. 

14.  Remedial  statutes— Control  of  leaisla- 
tnre  over. — Remedial  statutes  providing  for 
the  enforcement  of  rights  and  the  redress  of 
wrongs,  are  within  the  control  of  the  legis- 
lature, and  may  be  altered  or  repealed  at 
any  time  before  a  party  has  availed  himself 
of  them,  where  there  is  no  saving  clause  in 
the  repealing  act.-rSee  Bangor  v.  Godiirg, 
36  Me.  73,  56  Am.  Dec.  688. 

IB.  Same— Efficient  remedy  must  be  pre- 
served.— Right's  can  not  be  destroyed,  which 
have  fully  accrued  and  been  availed  of,  by 
the  alteration  or  repeal  of  a  remedial  stat- 
ute.— See  Dixon  v.  Dixon's  Executors,  4  La. 

188,  28  Am.   Dec.  478. 
See  par.  17,  this  note. 

16.  The  legislature  can  not  alter  an  exist- 
ing remedy  so  as  to  deprive  a  person  of  the 
right  to  enforce  claims  or  redress  wrongs; 
this  would  impair  "vested  rights"  within 
the  constitutional  prohibition.  —  See  Ark. 
Riggs  v.  Martin,  6  Ark.  606,  41  Am.  Dec.  103. 
Iowa.  Maltby  v.  Cooper,  1  Morris  59,  61-62. 
N.  Y.  Van  Rensselaer  v.  Snyder,  13  N.  Y. 
299,  9  Barb,  302;  Conkey  v.  Hart,  14  N.  Y.  22, 
80;  Guild  v.  Rogers,  8  Barb.  602.  Pa.  West- 
ern Sav.  F.  Soc.  v.  Philadelphia,  31  Pa.  St. 
176,  72  Am.  Dec.  730.    Wis.  Oatman  v.  Bond, 

16  Wis.  20.     Fed.  Sturges  v.  Crowninshleld, 

17  U.  S.  (4  Wheat.)  122,  4  L.  ed.  529;  Jack- 
son v.  Lam ph Ire,  28  U.  S.  (8  Pet.)  280,  7 
L.  ed.  679;  Hawkins  v.  Barney,  30  U.  S. 
(6  Pet.)  457,  8  L.  ed.  190;  Curran  v.  Arkan- 
sas,  66  U.  S.   (15  How.)   804,   14  L.  ed.  705; 
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Chrtftmaa  y.  Russell,  72  U.  S.  (5  Wall.)  290. 
18  U  ed.  475;  Sohn  v.  Waterson,  84  U.  S. 
a 7  Wall.)  596,  21  L.  ed.  7*7;  Terry  v.  Ander- 
«on,  95  U.  8.  628,  24  L.  ed.  J«5. 

17.  Statute  t  UmtHmtkmmm  —  May  tee  al- 
tered «r  repealed,  and  thua  deprive  a  party 
of  the  right  to  plead  the  statute. — Bradford 
v.  Shine,  13  Fla.  m,  7  Am.  Rep.  239.  See 
Ark.  Dyer  v.  Gill,  %1  Ark.  410.  III.  Hyman 
v.  Bayne,  $3  111.  256.  Me.  Sampson  v.  Samp- 
son, 63  Me.  328.  Mm  Battle  v.  Fobes,  36 
Mass.  (19  Pick.)  578.  36  Mass.  (18  Pick.) 
532;  Wright  v.  Oakley.  46  Man.  (5  Met.) 
400,  410;  Willard  y.  Clarke,  48  Mass. 
(7  Met.)  435,  437;  Brigham  v.  Bigelow,  53 
Mass.  (12  Met)  268;  Darling  v.  Wells,  55 
Mass.  (1  Cush.)  508.  509;  Bigelow  v.  Bemis, 
84  Mass.  (2  Allen)  496.  Mlek.  Parsons  v. 
Wayne  Circuit  Judge,  37  Mich.  287,  distin- 
guishing Ludwlg  y.  Stewart.  32  Mich.  27. 
We*.  Horbach  y.  Miller,  4  Neb.  81.  If.  Y. 
Johnson  v.  Albany  *  S.  R.  Co..  64  N.  Y.  416. 
13  Am.  Rep.  607.  If.  C.  Pearsall  y.  Kenan. 
79  N.  C.  472.  28  Am.  Rep.  336. 

See,  ante,  note  to  |  4.  par.  46. 

18.  Same  —  Retraaettve  esTeet  mutj  ke 
«tvea  to  a  statute,  but  to  have  that  effect 
the  statute  must  plainly  so  declare. — See 
Kerr's  Cyc.  Pol.  Code.  2d  ed.,  |3  and  note; 
Kerr's  Cyc.  Civ.  Code,  2d  ed.,  $  S  and  note. 

See,  also,  ante,   |  3.   note. 

IS.  Same— Rlffkts  aeeraed  mwtmt  ke  pre- 
serve*, and  a  reasonable  time  given  in 
which  to  enforce  them. — 111.  Dickson  v.  Chi- 
cago, B.  ft  Q.  R.  Co..  77  111.  -831.  Ky.  Lock- 
hart  v.  Yeiser.  2  Bush.  231.  Me.  Beal  v. 
Nason,  14  Me.  344.  Mass.  Smith  v.  Morrison, 
39  Mass.  (22  Pick.)  430.  433.  Mlaa.  Hol- 
combe  v.  Tracy,  2  Minn.  241.  Mlaa.  West 
Feliciana  R.  Co.  v.  Stockett,  21  Miss.  (13 
Smed.  ft  M.)  396.  Neb.  Horbach  v.  Miller, 
4  Neb.  31. 

20.  Same— Reasonable  time  within  which 
to  enforce  existing  rights  is  within  the  dis- 
cretion of  the  legislature. — Smith  v.  Morri- 
son, 39  Mass.  (22  Pick.)  430,-  433;  Horbach 
v.  Miller,  4  Neb.  81,  46. 

IV.     POWER  OF  LEGISLATURE  OVER 
BARRED  RIGHTS. 

21.  Barred    claim   can    mmt   ke  revived. 

Claim  barred  by  statute  of  limitations  can 


not  be  revived  by  act  'of  legislature,  for 
the  reason  that  a  defendant  has  a  "vested 
right"  to  rely  upon  that  statute  as  a  de- 
fense.— Gsu  Calhoun  v.  Kellogg,  41  Ga.  231. 
111.  Billings  v.  Detten,  15  111.  218.  Me.  Tor- 
rey  v.  Corliss,  33  Me.  333:  Atkinson  v. 
Dunlap,  50  Me.  111.  Mass.  Wright  v.  Oak- 
ley, 46  Mass.  (5  Met.)  400;  Loring  v.  Bos- 
ton, 78  Mass.  (12  Gray)  209;  Kinsman  v.  City 
of  Cambridge,  121  Mass.  558.  Mlaa.  Davis 
v.  Minor,  1  How.  183,  28  Am.  Dec.  325.  Mo. 
Abbott  v.  Lindenbower,  42  Mo.  162.  Moat. 
Coady  v.  Reins,  1  Mont.  424.  If.  H.  With- 
ington  v.  Corey,  2  N.  H.  116;  Woart  v. 
Winnick.  3  N.  H.  473,  14  Am.  Dec.  384; 
Colony  v.  Dublin,  32  N.  H.  432;  Rock  port  v. 
Walden,  54  N.  H.  167.  20  Am.  Rep.  131.  Ore. 
Baldro  v.  Tolmie,  1  Ore.  176.  Pa.  Shonk  v. 
Brown.  61  Pa.  St.  320;  Richards  v.  Rote,  68 
Pa.  St.  248;  Lane  v.  Nelson,  79  Pa,  St.  407; 
Bedford  v.  Shilling,  4  Serg.  ft  R.  400,  8 
Am.  Dec.  718.  Team.  Girdner  v.  Stephens, 
1  Heisk.  280,  2  Am.  Rep.  700.  Vt.  Royce  v. 
Hurd,.  24  Vt.  620;  Wires  v.  Parr,  25  Vt.  41. 
Fed.  Ogden  v.  Black  ledge,  6  U.  S.  (2  Cr.) 
272,  2  L.  ed.  276;  Society  v.  Wheeler.  5  Gall. 
C.  C.  105;  Kemball  v.  Rosenthal.  2  Cent. 
L.  J.  372. 

22.     Compares     Hinton    v.    Hinton,    Phila. 
(Pa.)   410. 


Rale  a-overmlaa-  rammJaa*  of  statute  of 

limitations.— See,  post,  $  9.  par.  5.  $  12,  par. 
11. 

24.  Jadfelal  famettom  can  not  be  exer- 
cised by  the  legislature. — Pryor  v.  Downey, 
60  Cal.  388,  403,  19  Am.  Rep.  656.  See  People 
v.  Lynch,  51  Cal.  16.  21  Am.  Rep.  677. 

25.  It  is  to  be  noted  that  under  charter 
of  Connecticut  the  legislature  were  not  re- 
strained from  exercising  judicial  power,  and 
were  accustomed  to  grant  appeals  and  new 
trials. — Calder  v.  Bull,  2  Root  (Conn.)  350; 
S.  C.  on  appeal,  3  U.  S.  (3  Dal.)  386,  1  L.  ed. 
648.     But   this  exception   only    "proves    the 

.rule." 

26.  Canetltatlawal  eoaveattoa  can  not  de- 
vest of  a  vested  right  or  revive  a  cause  of 
action.  —  Girdner  v.  Stephens,  1  Heisk. 
(Tenn.)  280,  2  Am.  Rep.  700.  See  Union 
Bank  v.  State,  9  Yerg.  (Tenn.)  490. 


§  9.  LIMITATIONS  SHALL  CONTINUE  TO  RUN.  When  a  limitation  6r 
period  of  time  prescribed  in  any  existing  statute  for  acquiring  a  right  or  bar- 
ring a  remedy,  or  for  any  other  purpose,  has  begun  to  run  before  this  code  goes 
into  effect,  and  the  same  or  any  limitation  is  prescribed  in  this  code,  the  time 
which  has  already  run  shall  be  deemed  part  of  the  time  prescribed  as  such 
limitation  by  this  code. 

History:  Enacted  March  11,  1872;  amendment  approved  July  6,  1874, 
Code  Amdts.  1873-4,  p.  279;  by  Code  Commission,  Act  March  8,  1901. 
held  unconstitutional,  see  history,  §  5  ante. 
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LIMITATIONS  CONTINUE  TO  BUN. 

1.  Amendments — Method  of  making. 

2.  Same — Effect  of  section  on. 

3.  Same — New  York  decisions. 

4.  Same — Retroactive,  when. 

5.  Running  of  statute  of  limitations. 
<>.  Same — Rule  governing. 


1.     Ame»d>»ents— Method  of  makla*. — As 

to    method    of    making    amendments. — See, 
post,   i  19  and  note. 

2-  S»»»e  ■  Effect  of  aeetUm  o«. — New  sec- 
tions or  changed  portions  of  the  code  are 
governed  by  this  section  as  well  as  the 
original  sections  of  the  code  itself;  but  such 
new  and  changed  parts  are  not  to  be  taken 
to  have  been  the  law  at  any  date  prior  to 
the  time  of  their  passage  or  when  they  are 
designated  to  take  effect. — Central  Pac.  R. 
Co.  v.  Shackelford,  63  Cal.  261.  See  Ely 
v.  Holton.  16  N.  Y.  696. 

S.  Same  New  York  derision*. — In  pass- 
ing upon  section  73  of  the  New  York  code, 
which  declares  that  the  provisions  of  the 
title  limiting  the  time  for  the  commence- 
ment of  actions  should  not  extend  to  cases 
where  the  right  of  action  had  "already  ac- 
crued,M  the  court  held  that  it  applied  not 
merely  to   the  date  of  the  original  enact- 


ment, but  to  any  subsequent  amendment, 
as  of  date  thereof. — Goillotel  v.  Mayor,  etc. 
City  of  New  York,  87  N.  Y.  441.  See  Ely 
v.  Holton,  15  N.  Y.  596;  Matter  of  Peugnet, 
67  N.  Y.  441,  444. 

4.  Same— Retroactive  only  in  those  cases 
where  it  is  expressly  so  provided. — Central 
Pac.  R.  Co.  v.' Shackelford,  63  Cal.  261,  264. 
See  Webber  v.  Clarke,  74  Cal.  11,  19,  15  Pac. 
431;  Teralta  L.  &  W.  Co.  v.  Shaffer,  116  Cal. 
618,  522,  58  Am.  St.  Rep.  194,  196,  48  Pac. 
613. 

See,  ante,  9  3,  note  par.  9;  5  4.  note  par.  46. 

5.  RunnlMg  of  statute. — The  statute  of 
limitations  having,  commenced  to  run  be- 
fore the  codes  went  into  effect,  it  continued 
to  run,  notwithstanding  the  passage  of  the 
codes,  and  was  not  lengthened  by  them.— 
Benjamin  v.  Eldridge,  60  Cal.  612. 

See,  post,  9  312. 

6.  Same  — Rule  goverml»g.  —  In  such  a 
case  the  running  of  the  statute  is  governed 
by  the  law  in  force  at  the  time  of  the 
passage  of  the  codes. — Benjamin  v.  Eld- 
ridge, 50  Cal.  612;  Bratton  v.*  Guy,  12  S.  C. 
42. 

See,  ante,  9  8.  note  pars.  19-28;  post,  99  361, 
392  and  notes. 


§10.  HOLIDAYS.  Holidays  within  the  meaning  of  this  code,  are  every 
Sunday,  the  first  day  of  January,  twelfth  day  of  February,  to  be  known  as 
Lincoln  day,  twenty-second  day  of  February,  thirtieth  day  of  May,  fourth 
[day]  of  July,  ninth  day  of  September,  first  Monday  in  September,  twelfth 
day  of  October,  to  be  known  as  " Columbus  day,"  twenty-fifth  day  of  December, 
every  day  on  which  an  election  is  held  throughout  the  state,  and  every  day 
appointed  by  the  president  of  the  United  States  or  by  the  governor  of  this 
state  for  a  public  fast,  thanksgiving  or  holiday. 

[Monday  holiday  when.]  If  the  first  day  of  January,  twelfth  day  of  Febru- 
ary, twenty-second  day"  of  February,  the  thirtieth  day  of  May,  the  fourth  day 
of  July,  the  ninth  day  of  September,  the  twelfth  day  of  October  or  the  twenty- 
fifth  day  of  December  falls  upon  a  Sunday,  the  Monday  following  is  a  holiday. 

Every  Saturday  from  twelve  o'clock  noon  until  twelve  o'clock  midnight  is 
a  holiday  as  regards  the  transaction  of  business  in  the  public  offices  of  this 
state,  and  also  in  political  divisions  thereof  where  laws,  ordinances  or  charters 
provide  that  public  offices  shall  be  closed  on  holidays ;  provided,  this  shall  not 
be  construed  to  prevent  or  invalidate  the  issuance,  filing,  service,  execution  or 
recording  of  any  legal  process  or  written  instrument  whatever  on  such  Satur- 
day afternoons ; 

[Holidays  for  public  schools.]  and  provided  further,  that  the  public  schools 
of  this  state  shall  close  on  Saturday,  Sunday,  the  first  day  of  January,  the 
thirtieth  day  of  May,  the  fourth  day  of  July,  the  twenty-fifth  day  of  December 
and  on  every  day  appointed  by  the  president  of  the  United  States  or  the 
governor  of  this  state  for  a  public  fast,  thanksgiving  or  holiday.  Said  public 
schools  shall  continue  in  session  on  all  other  legal  holidays  and  shall  hold 
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HOLIDAYS— EFFECT  ON  COURTS  AND  BUSINESS.  [Prelim.  Provs. 


proper  exercises  commemorating  the  day.  Boards  of  school  trustees  and  city 
boards  of  education  shall  have  power  to  declare  a  holiday  in  the  public  schools 
under  their  jurisdiction  when  good  reason  exists  therefor. 

History:  Enacted  March  11,  1872;  amendment  approved  April  9 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  59  March  1,  1889,  Stats,  and 
Amdts.  1889,  p.  46;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  186* 
February  23,  1897,  Stats,  and  Amdts.  1897,  p.  15;  November  23,  1906 
ch.  6;  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  561,  Kerr's  State  and 
Amdts.  1906-7,  p.  431;  February  19,  1909,  Stats,  and  Amdts.  1909,  p  22- 
April  26,  1911,  Stats,  and  Amdts.  1911,  p.  1122. 

HOLIDAYS— EFFECT  ON  JUDICIAL  AND 
COMMERCIAL  BUSINESS. 

1.  Appeal— rTime  of  taking  expiring  on. 

2.  Extending  time  because  of  holiday — 

Serving  bill  of  exceptions,  time  ex- 
piring on  Sunday. 

3.  Holiday  falling  on  Sunday. 

4.  Holidays  not  counted,  when. 

5.  Same — Order  extending   time   to  pre- 

pare and  serve  prepared  statement. 

6.  Last  day  a  holiday  —  In  matters  of 

pleading  and  practice. 

7.  Same — Bule  not  applicable  to  supreme 

court. 

8.  Life-insurance    payment — Falling    due 

on  Sunday. 

9.  Non- judicial  days — Holidays  and  Sun- 

days. 

10.  Saturday— As  half -holiday. 

11-13.  "Special  holidays " — By  proclamation 
of  governor. 

14, 15.  Same — Amendment  of  1917 — Construc- 
tion of. 

16, 17.  Same — Distinction  between  general  and 
" special' '  holidays. 

18.  Same — Judicial  notice. 

19.  Stipulation  extending  time  ' '  one  week ' ' 

— Last  day  falling  on  Saturday. 

20.  Trial  on  Saturday  afternoon. 

A*  to  -validity  of  court  business  transacted 
on  a  legal  holiday,  see  note,  10  L  R.  A. 
(N.  S.)   791. 

1.  Appeal— Time  of  taking;  expiring*   on. 

— Whether  time  of  taking  expiring  on  Mon- 
day, January  2d,  that  being  a  non-judicial 
day,  notice  served  any  time  during  Tuesday, 
the  8d,  will  be  in  time. — Estate  of  Rose,  63 
Cal.  346,   847. 

2.  Extending;  time  because  of  holiday— 
Serving;  bill  of  exceptions,  time  expiring;  on 
Sunday. — Where  the  time  for  serving  a  bill 
of  exceptions,  either  original  or  as  extended 
by  the  court,  expires  on  Sunday,  the  party 
has  all  the  following  Monday  in  which  to 
make  the  service. — Muir  v.  Galloway,  61  Cal. 
498;  Frassi  v.  McDonald,  122  Cal.  400,  402, 
65  Pac.  139.  See  Reay  v.  Butler,  99  Cal. 
477,   33   Pac.   1184. 

8.     Holiday    falling;    on    Sunday.  —  As    to 

practice  where  it  falls  on  Sunday,  see,  post, 
8  13  note  par.  12. 

4.     Holidays     not     conn  ted,     when. — See, 

post,  S  12,  note  par.  8;  and  |  13  and  note. 
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5.  Same— Order  extending;  time  to  pre- 
pare aad  nerve  prepared  statement  on  mo- 
tion for  new  trial  expiring  on  Sunday,  not 
counted,  when. — See,  post,  9  134  and  note. 

6,  Last  day  a  holiday — In  matters  of 
pleading;  and  practice,  in  those  instances 
in  which  the  last  day  on  which  to  do  an 
act  permitted  or  required  falls  on  a  legal 
holiday  or  Sunday,  the  party  has  all  the 
next  succeeding  judicial  day  in  which  to 
perform  the  act.— Muir  v.  Galloway,  61  Cal. 
498;  Blackwood  v.  Cutting  P.  Co.,  71  Cal. 
461,  12  Pac.  493;  DIggins  v.  Hartshorne,  108 
Cal.  164,  41  Pac.  283;  Northey  v.  Bankers* 
L.  Assoc,  110  Cal.  647,  42  Pac.  1079;  Recla- 
mation Diet.  v.  Hamilton,  112  Cal.  603,  610, 
44  Pac.  1074;  California  I.  Co.  v.  Quinchard, 
U9  Cal.  87,  61  Pac.  24;  Crane  v.  Crane,  121 
Cal.  99,  63  Pac.  433;  Frassi  v.  McDonald, 
122  Cal.  400,  401,  66  Pac.  139.  See  N.  Y.  Cock 
v.  Bunn,  6  John.  326;  Borst  v.  Grlffln,  6 
Wend.  84.  Rng\  Lee  v.  Carlton,  3  Durnf.  & 
B.    (3   T.   R.)    642;  Solomons   v.   Freeman,   4 

'Durnf.  &  E.  (4  T.  R.)  657;  Harbord  v.  Peri- 
gal,  5  Durnf.  &  E.  (6  T.  R.)  210;  Shad- 
well  v.  Angell,  1  Burr.  66. 

.    See,  poet,  812  and  note  par.  8;  8  18,  note 
par.  13. 

7.  Same— Rnle  not  applicable  to  supreme 
court.— Rule  does  not  apply  to  supreme 
court.— See,  post,  8  18,  note  par.  8,  or  me- 
chanics' liens,  ante,  8  4,  note  pars.  45,  46, 
and  post,  9  13,  note  par.  4. 

8.  Life-insurance  payment — Falling;  dne 
on  a  holiday,  the  assured  has  all  of  the  suc- 
ceeding business  day  ftn  which  to  make 
payment.— Northey  v.  Bankers'  L.  Assoc, 
110  Cal.  547,  42  Pac.  1079. 

See,  post,  8  13  note  par.  3. 

9.  Non-Jndleial  days— Holidays  and  Snn- 
d"y»- — All  holidays  and  Sundays  are  non- 
judicial days. 

See,  post,  8  13,  note  par.  t. 

10.  Saturday —  As  half -holiday  .—-The  ef- 
fect of  the  statute  declaring  Saturday  from 
12  o'clock  noon  to  be  a  half-holiday  is  to 
shorten  in  number  the  hours  of  that  day 
during  which  an  act  required  to  be  per- 
formed shall  be  done.  Up  to  noon  Satur- 
day is  a  business  day,  the  same  as  any  day 
other  than  those  designated  in  section  10  of 
the  Code  of  Civil  Procedure  as  holidays, 
and  the  fact  that  the  business  day  ends  at 
noon  does  not  extend  the  time  for  per- 
formance of  an  act  where  the  time  therefor 
expires  on  such  shorter  day. — Starr  v.  Su- 
perior Court,  23  Cal.  App.  670,  139  Pac.  241. 
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HOLIDAYS— "SPECIAL  HOLIDAYS.99 
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An  to  validity  of  order  made  at  hearing 
ob  Saturday  afternoon,  see,  post,  9  135,  note. 
11.     "Special    holiday*"— By    proclamation 
•f   governor,    following   the    San    Francisco 
earthquake  and  following  Are  of  April  18, 
1906,  extending:  from  day  to  day  for  a  long 
period,  had  a  depressing  effect  upon  general 
business,   interfered   with   the   workings   of 
the    court,   both    in   the   civil   and   criminal 
branches,   and    raised   the    question    of    the 
power  and  authority  of  the  governor  to  de- 
clare, and  render  legal  and  binding,  special 
holidays,  and  of  the  force  and  effect  of  such 
holidays.     Such    method   of   declaring   holi- 
days is  foreign  to  the  nature  of  our  govern- 
ment, and  can   be  justified  when   provided 
for  by  the  organic  law  of  the  state,  only; 
and    it   is  seriously   questioned    whether    a 
general  statute  can  confer  on  the  governor 
of  the  state  such  power  and  authority,  for 
the  reason  that  the  declaring  of  general  and 
special   holidays   is   a   legislative    function, 
and  can  not  be  delegated  by  the  legislature 
to  the  governor  of  the  state  or  to  any  one 
else.      Proclamations    of    the    governor    de- 
claring  special    holidays,    at    best,    are    but 
simply   recommeifdations    to   the   people    to 
observe    the    designated    days   as    holidays, 
which  recommendation  the  people  are  under 
no  obligation  to  adopt  and  observe  the  day 
as  a  holiday. — See  The  Tangier  (Pierson  v. 
Richardson),    1    Cliff.    C.    C.    383,    386,    Fed. 
Cas.  No.  13,743;  Richardson  v.  Goddard,   64 
U.  S.    (23  How.)    28,  16  L.  ed.  412.     See.  as 
bearing   on   the    general    principle,    Salmon 
Falls  Mfg.  Co.  v.  The  Tangier,  1  Cliff.  C.  C. 
398,   Fed.   Cas.   No.   12,266;   In   re   McGlynn, 
2  Low.  C.  C.  128,  Fed.  Cas.  No.   8804;  Nat. 
Mut.  Benefit  Assoc,  v.  Miller,  86  Ky.  88,  95, 
2  a  W.  902;  Handy  v.  Maddox,  85  Md.  547, 
650,   37   Atl.   222,   224;   Green   v.  Walker,    73 
Wis.  648,  651,  41  N.  W.  634. 

12.  Holidays  may  be  provided  for  by  the 
legislature  by  direct  legislation,  but  not  by 
delegation  of  discretion  to  another  to  cre- 
ate a  holiday.  The  legislature  may  also 
allow  or  disallow  the  transactions  of  any 
legal  business  or  other  business  on  a  legal 
holiday  established  by  it.— People  v.  Soto, 
65  Cal.  621,  622,  4  Pac.  664;  Diepenbrock  v. 
Superior  Court,  153  Cal.  699,  600,  96  Pac. 
1122;  People  ▼.  Heacock,  10  Cal.  App.  458, 
1*2  Pac.  646. 

13.  The  legislature  being  prohibited  from 
delegating  its  power  to  make  laws,  and  a 
"special  holiday,"  occurring  at  no  definite 
period  fixed  by  statute,  if  legal  and  binding, 
is  by  reason  that  it  is  a  "law,"  and  if  a  law, 
it  is  made  such  by  the  governor's  proclama- 
tion, and  not  by  the  legislature;  and  if  it 
is  a  law  created  by  the  governor,  any  act 
seeking  to  confer  such  power  on  the  gov- 
ernor is  plainly  unconstitutional  and  void. 

14.  ftasse  —  Aaevtaest  of  1907  —  Con- 
■traetfam  •&  —  The  contention  that  the 
amendment  of  November  28,  1907,  Is  void, 
and  that  the  effect  would  be  to  make  the 
special  holidays  designated  thereunder,  full 


general  holidays,  is  denied.  If  the  amend- 
ment is  void,  the  proclamation  declaring 
special  holidays  is  without  authority  of  law, 
and  of  no  force.  Special  holidays  so  des- 
ignated would,  in  the  event  the  act  is  void, 
be  no  holidays  at  all,  and  the  superior 
court  could  proceed  with  Its  regular  busi- 
ness without  regard  to  the  same.  In  any 
case,  an  order  setting  a  case  for  trial  on  a 
special  holiday,  being  authorized  under  the 
amendment,  would  be  valid,  and  the  trial 
pursuant  thereto  lawful. — Risser  v.  Superior 
Court,  152  Cal.  631,  93  Pac.  86. 

15.  Amendment  of  1907  to  this  section 
being  unconstitutional,  the  time  prescribed 
by  law  within  which  to  do  an  act  was  not 
extended  by  reason  of  the  special  holidays 
declared  under  such  amendment. — Donovan 
v.  Aetna  Indemnity  Co.,  10  Cal.  App.  723, 
725,   103  Pac.   365. 

16.  Same  —  Distinction  between  general 
and  "■pedal"  holidays. — Question  whether 
the  legislature  may  make  distinctions  be- 
tween general  and  special  holidays,  raised 
but  not  decided. — Diepenbrock  v.  Superior 
Court,  153  Cal.  697,  603,   95  Pac.  1121. 

17.  The  "special  holiday,"  as  it  has 
existed  in  this  state,  is  a  nondescript,* and 
effective  only  by  the  acqulscence  of  the 
people,  and  is  in  no  sense  a  true  "holiday," 
— a  day  of  feasting  and  rejoicing. — See  gen- 
erally, as  td  holidays,  Smith  v.  Ihling,  47 
Mich.  614;  Olenn  v.  Seldy,  51  N.  J.  L.  255, 
14  Am.  St.  Rep.  684,  17  Atl.  145;  Didsbury 
v.  Van  Tassel,  66  Hun  (N.  Y.)  423,  10  N.  Y. 
Supp.  32;  Lampe  v.  Manning,  38  Wis.  673; 
Harrison  v.  Smith,  9  Barn.  &  C.  243,  17  Eng. 
C.  L.  367;  Phillips  v.  Innes,  4  CI.  &  Fin. 
234;  Brunker  v.  Mariposa  Tp.,  22  Ont.  120; 
Foster  v.  Toronto  R.  Co.,  31  Ont.  3. 

18.  Same— Judicial  notice. — Special  holi- 
days declared  by  the  government  subse- 
quent to  the  San  Francisco  earthquake  and 
conflagration  of  April  18,  1906,  must  be 
taken  notice  of  judicially  by  the  courts  and 
also  the  fact  that  the  time  of  performance 
of  certain  contracts  was  thereby  extended. 
— Poheim  v.  Meyers,  9  Cal.  App.  31,  35,  98 
Pac.  65. 

18.  Stipulation  extending  time  "one 
week99  — Last    day    falling    on    Saturday. — 

Stipulation  extending  the  time  in  which  to 
file  a  pleading  for  one  week,  the  last  day 
falling  on  Saturday,  July  4th,  it  was  held 
that  the  pleading  could  be  filed  any  time 
during  Monday,  July  6th. — Crane  v.  Crane, 
121  Cal.  99,  100,  53  Pac.  433. 

20.  Trial  on  Saturday  afternoon  is  in  vio- 
lation of  the  holiday  statutes,  Saturday  af- 
ternoon being  a  half-holiday. — See  People 
v.  Heacock,  10  Cal.  App.  450  (supplemental 
opinion)    469,   102  Pac.  648. 

See,  post,  1 18,  note  par.  7. 

See,   also,  post,   fi  183,  note  par.  2,   8 185, 
note  par.  6. 
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HOLIDAY  ON  SUNDAY— COMPUTATION   OP  TIME.  [Prelim.  Prova, 


§  11.    HOLIDAYS  FALLING  ON  SUNDAY.    If  the  first  day  of  January,  the 
twenty-second  day  of  February,  the  "thirtieth  day  of  May,  the  fourth  day  of. 
July,  the  ninth  day  of  September,  the  twelfth  day  of  October  or  the  twenty- 
fifth  day  of  December  fall  upon  a  Sunday,  the  Monday  following  is  a  holiday. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts  1873-4,  p.  280;  repealed  by  Code  Commission,  Act 
March  8,  1901,  held  unconstitutional,  see  history,  §  5  ante;  amendment 
approved  February  19,  1909,  Stats,  and  Amdts.  1909,  p.  22. 

1*    Moaday  a  non-Judicial  day  when  fol-  within  which  an  appeal  is  to  be  taken. In 

lowing  either  of  the  holidays  named  in  the  matter  of  Rose,  63  Cal.  346. 

above  section  of  the  code,  and  is  not  to  be  See,  ante,  5  10,  note  par.  6;  post,  9  12,  note 

counted    in    the    computation    of    the    time  par.  8,  S  18,  note  pars.  6-8,  12. 

§  12.  COMPUTATION  OP  TIME.  The  time  in  which  any  act  provided  by 
law  is  to  be  done  is  computed  by  excluding  the  first  day  and  including  the 
last,  unless  the  last  day  is  a  holiday,  and  then  it  is  also  excluded. 

History:    Enacted  March  11,  1872. 
COMPUTATION  OP  TIME. 


L  Methods  or  Computing  Time,  1-12. 

II.  Periods  of  Time,  18-24. 

III.  In  Service  or  Notice  —  Election  Con- 
tests, Etc.,  25-37. 

I.  Methods  of  Computing  Time. 

1.  Exclusive  method — First  day  excluded. 
2,3.  Same — Early  role  in  this  state. 
4,5.  Same — English  role. 

6.  Same — Same — Early  cases  adopting. 

7.  Same — General  rule  in  this  country. 

8.  Same — Holidays  and  Sundays. 

9.  Same — Same — Being  intervening  days. 

10.  Same— Same — Construction. 

11.  Same — In  statute  of  limitations. 

12.  Inclusive  method — No  date  or  event 

suggesting  exclusion. 

II.  Periods  or  Time. 

13.  Commissioners1  note. 

14.  Same  —  Whenever    time   becomes   im- 

portant. 

15, 16.  "A  day"— As  defined  by  the  Political 
Code,  §3259. 

17.  Same — Fractions  of  a  day  are  not  re- 

garded. 

18.  Same — Order  of  occurrence. 

19.  "  A  week"— As  defined  by  the  code. 

20.  "A  month" — As  calendar  month. 

21.  Same— At  common  law. 

22.  Same — Publication  of  notice. 

23.  Three   months'   limitation    of    section 

660,  post — Section  not  applicable  to. 

24.  "Twelve   months"— In   limitation   of 

insurance. 

III.  In  Service  or  Notice  —  Election  Con- 

tests, Etc. 

25.  Three   days1   notice — In  election  eon- 

tests. 

26.  Five  days1  notice— Of  sale  under  exe- 

cution. 
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27.  Seven  days'  notice — Of  a  hearing  be- 

fore board  of  equalization. 

28.  Ten  days— For  owners  to  elect  on  dis- 

trict improvement. 

29.  Ten  days'  notice — Required  by  section 

1373,  post. 

80.  Fourteen  days'  constructive  publication 

— Of  preliminary  notice. 

81.  Publication— "At   least"— In   statute 

requiring  publication  for  two  weeks. 

82.  Same — "At  least  once  a  month" — For 

"not  less  than  three  months." 

33.  Same — Same — Last  day  of  publication. 

34.  Same — Of  orders — Method  of  compu- 

tation. 

35.  Same— On  Sunday. 

36.  Six  months — For  redemption. 

87.  Thirty  days'  notice— Of  redemption. 

Aa  to  compntatloa  of  time,  generally,  see 

26  R.  C.  L.  726-763. 

Computation  of  time  la  which  to  appeal, 

see  2  R.  C.  L.  106. 

I.     METHODS    OF    COMPUTING    TIMES. 

1.  Exclusive  method — Flrat  day  excluded 

and  last  day  included,  unless  other  inten- 
tion expressly  appears  from  face  of  stat- 
ute.— See  Misch  v.  Mayhew,  61  Cal.  614; 
Hagrenmeyer  v.  Board  of  Equalization,  82 
Cal.  214,  28  Pac.  14;  Landregran  v.  Peppin, 
86  Cal.  122,  126,  24  Pac.  869?  Derby  v.  City 
of  Modesto,  104  Cal.  615,  622,  38  Pac.  000; 
Bates  v.  Howard.  106  CaL  178,  182,  88  Pac. 
716;  Dingrley  v.  McDonald,  124  Cal.  80,  94, 
66  Pac.  790;  Scoville  v.  Anderson,  181  Cal. 
690,  68  Pac.  1013;  Bellmer  v.  Blessing-ton, 
186  CaL  3,  4,  68  Pac.  Ill;  Carothers  v. 
Wheeler,  1  Ore.  194.  See  McGinn  v.  State, 
46  Neb.  427,  50  Am.  St.  Rep*.  621,  80  L.  R.  A. 
450,  65  N.  W.  46. 

2.  Same— 4Barly  role  la  this  stale. —"In 
measuring:  and  computing;  time  it  has  been 
the  rule  from  a  very  early  day  in  this  sta  j 
to  exclude  the  day  upon  which  the  event 
happened,  a  rule  and  method  of  compute.- 
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tion  differing  from  that  of  the  earlier  Eng- 
lish practice,  wlilch  was  the  inclusive 
method,  under  which  the  time  began  to 
run  upon  the  day  of  the  happening  of  the 
event." — Scoville  v.  Anderson,  131  Cal.  590, 
594.  €3  Pac.  1013.  See  Iron  Mountain  Co.  v. 
Haight,  39  Cal.  540,  541;  McFadden  v.  Craw- 
ford, 39  Cal.  662. 

See  Kerr's  Cyc.  Pol.  Code,  2d  ed.f  19  32,  55 
et  seq.  and  notes. 

3.  Compare  t  People  ex  rel.  Campbell  v. 
Clark,  1  Cal.  406,  408. 

4.  Same  — English  rule.  —  The  English 
rule  above  referred  to  as  stated  by  Mr. 
Justice  Washington  is  as  follows:  "Where 
the  computation  of  time  is  made  from  an 
act  done,  the  day  on  which  the  act  is  per- 
formed is  included,  because  the  act  is  the 
terminus  a  quo  the  computation  is  to  be 
made;  and  there  being  in  contemplation  of 
the  law  no  fractions  of  a  day  (unless  when 
the  priority  of  acts  done  on  the  same  day 
became  necessary  [see,  post,  par.  17,  this 
note]),  the  terminus  is  considered  as  com- 
mencing the  first  moment  of  that  day." — 
Pear  point  v.  Graham,  4  Wash.  C.  C.  232,  19 
Fed.   Cas.  60. 

5.  The  English  doctrine  referred  to  by 
the  court  in  the  opinions  above  quoted  is 
found  in:  Blunt  v.  Heslop,  8  Ad.  &  E. 
677,  35  Eng.  C.  I*  461;  Williams  v.  Burgess, 
12  Ad.  &  E.  635,  40  Eng.  C.  L.  142;  Dowland 
v.  Foxall,  1  Ball  &  B.  192;  Pellew  v.  In- 
habitants of  Wonford,  9  Barn.  &  C.  134,  17 
Eng.  C.  L.  343;  Hardy  v.  Ryle,  9  Barn.  &  C. 
603.  17  Eng.  C.  L.  456;  King  v.  Adderly, 
Doug:.  46S;  Castle  v.  Burditt,  3  Durnf.  &  E. 
(3  T.  R.)  623;  Norris  v.  Hundred  of  Gawtry, 
Hob.  139;  Webb  v.  Fairmaner,  8  Mees.  &  W. 
493;  Rex  v.  Justices  of  Cumberland,  4  Nev. 
&  M.  378,  30  Eng.  C.  L.  380;  Bellasis  v. 
Hunter,  4  Ld.  Raym.  280;  Gorst  v.  Lowndes, 
11  Sim.  434,  84  Eng.  Ch.  433;  Lester  v.  Gar- 
land, 15  Ves.  248,  10  Rev.  Rep.  68. 

«.  Same— Same— Early  eases  adopting. — 
Some  earlier  cases  in  this  and  other  states 
appear  to  have  adopted  the  English  rule. — 
See  People  ex  rel.  Campbell  v.  Clark,  1  Cal. 
406,  408.  la*.  Jacobs  v.  Graham,  1  Black  f. 
392;  Ryman  v.  Clark,  4  Blackf.  329.  Mom. 
Presbrey  v.  Williams,  15  Mass.  193;  Little 
r.  Blunt,  26  Mass.  (9  Pick.)  488,  491.  Fed. 
Pearpoint  v.  Graham,  4  Wash.  C.  C.  232,  19 
Fed.  Cas.  60. 


7.     Same— Geaeral  rale  la  this  eouatry  is 

that  "In  computing  time  from  the  date,  or 
from  the  day  of  the  date,  or  from  a  cer- 
tain act  or  event,  the  day  of  the  date  is  to 
be  excluded,  unless  a  different  intention  is 
manifested." — Bern  is  v.  Leonard,  118  Mass. 
502,  509,  19  Am.  Rep.  470.  See  Ala.  Owen  v. 
Slatter,  26  Ala.  547,  62  Am.  Dec.  745;  Lang 
v.  Phillips,  27  Ala.  311.  Conn.  Weeks  v. 
Hull,  19  Conn.  376.  50  Am.  Dec.  249.  Me. 
Winsor  ▼.  China,  4  Me.*  298;  Westbrook 
Mfg.  Co.  v.  Grant,  60  Me.  88,  11  Am.  Rep. 
181.  Mfte*.  Warren  ▼.  Blade,  23  Mich.  1,  9 
Am.  Rep.  70.  Ma.  Kimm  v.  Osgood,  19  Mo. 
•ft.  If.  X.  Judd  v.  Fulton,  10  Barb.  117; 
Cornell   ▼.  Monlton,  8  Den.  12;  Commercial 


Bank  v.  Ives,  2  Hill  355.  Pa.  Slmma  v. 
Hampton,  1  Serg.  &  R.  411. 

8.  Same  —  Holidays  and  Sundays,  when 
the  last  day,  are  to  be  excluded. — Adams  v. 

.Dohrmann,  63  Cal.  417,  420. 

See  notes  19  L.  R.  A.  316;  49  L.  R.  A. 
203;  15  L.  R.  A.  (N.  S.)  687;  38  L.  R.  A. 
(N.  S.)  1162. 

9.  Same— Same— Bel ng  Intervening  days, 

it  is  otherwise. — Brown  v.  Leet,  136  111.  203, 
206,  26  N.  E.  639,  Baker,  J.,  dissenting,  on 
the  ground  that  such  days  are  dies  non 
juridicus,  citing  in  support  of  his  conten- 
tion Adams  v.  Dohrmann,  63  Cal.  417;  Bax- 
ter v.  People,  3  Gilm.  (111.)  368;  Scammon 
v.  City  of  Chicago,  40  111.  146;  Burton  v. 
City  of  Chicago,  53  111.  87;  Langabier  v. 
Fairbury  etc.  R.  Co.,  64  111.  243,  16  Am.  Rep. 
550;  Chicago  v.  Iron  Works,  93  111.  222; 
Bouligny  v.  White,  6  La.  Ann.  31;  Michie 
▼.  Michie,  17  Gratt.  (Va.)  109;  Read's  Case. 
22  Gratt.  (Va.)  924;  Meng  v.  Winkleman, 
43  Wis.  41. 

See,  also,  ante,  5  10,  note  par.  6;  post, 
§  13,  note  pars.  12-15. 

10.  Same  —  Same  —  Construction.  —  The 

words  "unless  the  last  day  is  a  holiday 
and  then  it  is  also  excluded,"  are  construed 
to  mean  the  whole  of  the  last  day.  And 
where  only  a  certain  portion  of  the  day  is 
declared  a  holiday,  as  in  section  10,  ante, 
the  wjiole  of  the  last  day  can  not  be  ex- 
cluded.— La n eel  ▼.  Postlethwaite,  172  Cal. 
826,  156  Pac.  326. 

11.  Same— la   statute   of  limitations. — In 

computing  the  statute  of  limitations  for  the 
commencement  of  an  action  against  stock- 
holder of  insolvent  bank  the  first  day  upon 
which  the  liability  on  a  deposit  accrued  is 
to  be  excluded. — Dlngley  v.  McDonald,  124 
Cal.   90,  94,   95,  56   Pac.   790. 

See,  ante,  §  8,  note  pars.  19,  20;  post,  5  13, 
note  par.  9;  §  359  and  note. 

12.  Inclusive  method--  No  date  or  event 
suggesting  exclusion  of  the  first  day  from 
the  computation,  it  is  to  be  included,  and 
the  rule  stated  in  this  section  does  not  ap- 
ply.— Savings  &  L.  Soc.  v.  Thompson,  32  Cal. 
347,  350;  Derby  v.  City  of  Modesto,  104  Cal. 
515,  622,  38  Pac.  900. 

II.     PERIODS   OF   TIME. 

18.  Commissioners*  note  says:  "A  day 
is  not  to  be  considered  a  unit  to  the  preju- 
dice of  a  party,  and  an  examination  may  be 
had  as  to  the  very  point  of  time  when  the 
act  was  done* — Craig  v.  Godfroy,  1  Cal.  416; 
People  ex  rel.  Campbell  v.  Clark,  1  Cal.  -406. 

14.  Same— "Whenever  time  becomes  Im- 
portant, courts  will  inquire  into  a  day,  or 
even  a  fractional  portion  of  a  day." — People 
v.  Beatty,  14  Cal.  666.  See,  also.  Price  v. 
Whitman,  8  Cal.  412;  Iron  Mountain  Co.  v. 
Haight,  39  Cal.  540;  Soldiers'  Voting  Bill, 
45  N.  H.  612. 

IB.  "A  day" — As  deaaed  by  tae  Political 
Code,  section  3289,  is  a  natural  and  not  an 
artificial  or  solar  day,  and  comprises  the 
time   between   any   midnight  and  the   mid- 
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night  following:. — Derby  v.  City  of  Modesto, 
104  Cal.  515,  522,  88  Pac.  900.  See  IU. 
People  ex  rel.  Harless  v.  Hatch,  33  111.  9, 
137;  Zimmerman  v.  Cowan,  107  111.  631,  47 
Am.  Rep.  476;  Cummings  ▼.  Holmes,  21  111. 
App.  161.  Ind.  Helphenstine  v.  Vincennes 
Nat.  Bank,  66*  Ind.  582,  32  Am.  Rep.  86; 
Towell  v.  Hollweg,  81  Ind.  154,  158.  N.  Y% 
Pulling:  v.  People,  8  Barb.  384;  Campbell  v. 
International  Life  Assur.  Soc,  4  Bosw.  298, 
310;  Haden  v.  Buddensick,  49  How.  Pr.  246. 
Ohio.  Follett  v.  Hall,  16  Ohio  111,  112,  47 
Am.  Dec.  365.  Pa.  Kane  v.  Commonwealth, 
89  Pa.  St.  622,  83  Am.  Rep.  787.  Tex.  Haines 
v.  State,  7  Tex.  App.  30,  33. 

16.  "A  day,"  as  defined  by  Political  Code, 
section  3269,  is  the  period  of  time  between 
any  midnight  and  the  mldnlgrht  following:. 
— Derby  v.  City  of  Modesto,  104  Cal.  615, 
521,  38  Pac.  900. 


Guaranty  T.  &  S.  D.  Co.  v.  Green  Cove  S.  & 
M.  R.  Co.,  1S9  U.  &  137,  -28  L.  ed.  116.  11 
Sup.  Ct.  Rep.  612;  Migrotti  v.  CoiviH,  4 
C.  P.  Div.  233;  Lacon  v.  Hooper,  4  Durnf. 
&  E.  (4  T.  R.)  224. 


17.  Same— Fractions  of  a  day  are  not  re- 
garded in  law,  unless  the  order  of  succes- 
sive events  is  to  be  ascertained,  or  justice 
requires  it — Derby  v.  City  of  Modesto,  104 
Cal.  616,  522,  88  Pac.  900.  See  Westbrook 
Mfg\  Co.  v.  Grant,  60  Me.  88,  11  Am.  Rep. 
181;  Godson  v.  Sanctuary,  4  Barn,  ft  Ad. 
265,  24  Eng\  C.  L.  63. 

See  17  R.  C.  L.,  p.  758,  §  120. 

As  to  fractions  of  a  day  la  determining; 
priorities    or    precedence    of    rlffhts,    see    1 

L.  R.  A.   (N.  S.)   835. 

18.  Same— Order  of  occurrence  of  hap- 
penings on  the  day  involving:  the  legality  or 
priority  of  private  rights,  the  fractions  of  a 
day  may  be  regarded. — Scovllle  v.  Anderson, 
131  Cal.  690,  695,  63  Pac.  1018;  National  Bank 
v.  Burkhardt,  100  U.  S.  686,  689,  25  L.  ed. 
766;  Louisville  v.  Savings  Bank,  104  U.  S. 
469,  472,  26  L.  ed.  775,  777;  Maine  v.  Gilman, 
11  Fed.  214. 

10.     "A  week"— As  defined  by  the  code,  is 

a  period  of  seven  consecutive  days. — Derby 
▼.  City  of  Modesto,  104  Cal.  515,  88  Pac.  900. 
See  State  v.  Yellow  Jacket  S.  Min.  Co.,  6 
Nev.  415,  480;  Evans  v.  Job,  8  Nev.  322; 
Regina  v.  Sweeney,  2  Jr.  L.  R.  278. 

20.  "A  month"— A*  calendar  month. — "A 

month,"  contemplated  by  the  laws  of  this 
state,  is  a  calendar  and  not  a  lunar  month, 
unless  otherwise  designated. — Gross  v.  Fow- 
ler, 21  Cal.  892,  896;  Sprague  v.  Norway,  31 
Cal.  178,  176;  Savings  &  L.  Soc.  v.  Thomp- 
son, 32  Cal.  347.  See  Fla.  Guaranty  T.  &  S. 
D.  Co.  v.  Buddington,  27  Fla.  215,  222,  12 
L.  R.  A.  770,  9  So.  246.  Neb.  McGinn  v.  State, 
46  Neb.  427,  60  Am.  St.  Rep.  621,  30  L.  R.  A. 
460,  66  N.  W.  46.  N.  C.  Muse  v.  London 
Assur.  Corp.,  108  N.  C.  240,  18  S.  E.  94.  Fed. 
Sheets  v.  Selden,  69  U.  S.  (2  Wall.)  177,  180, 
17  L.  ed.  822. 

21.  Same  At  common  law. — This  is  the 
general  rule  in  this  country.  At  common 
law  the  term,  when  applied  to  mercantile 
obligations,  means  a  calendar  month,  when 
applied  to  other  obligations  It  is  held  to 
rtiflftn  a.  lunar  month,  unless  the  parties  in- 

*  erwlse     in     the     contract.  —  See 
Bank,  86  Mass.  (19  Pick.)  682; 


22.  Same— Publication    of    notice    for    a 

specified  number  of  months,  see  par.  26,  this 
note  and  post,   §  413   and   note. 

23.  Three  months'  limitation  of  section 
660,    post — Section    not    applicable    to. — The 

three  months'  limitation  provided  by  section 
660,  post,  within  which  the  court  may  act 
on  motions  for  new  trial,  fs  not  affected  by 
the  above  section.  —  Bidwell  v.  Sonoma 
County  Transportation  Co.,  39  Cal.  App. 
330,  178  Pac.  722. 

24.  "Twelve  months" — In  limitation  of 
lnemrance  policy  is  equivalent  to  one  year.— 
Muse  v.  London  Assur.  Corp.,  108  N.  C.  240, 
243,  13  S.  E.  94. 

III.     IN  SERVICE  OF  NOTICE— ELECTION 
CONTESTS,  ETC. 

2ff.  Three  days'  notice— In  election  con- 
tent, the  "at  least  three  days'  notice"  pro- 
vided in  this  code  (§  1116,  post)  the  con- 
testant shall  give  where  he  relies  upon 
illegal  votes  cast  for  his  opponent,  is  com- 
puted by  including-  the  first  day  and  exclud- 
ing; the  last;  consequently,  a  notice  served 
on  the  seventh  for  a  hearing1  on  the  tenth, 
is  within  time. — Mlsch  v.  Mayhew,  51  Cal. 
614,  616.  See  Stinson  v.  Sweeney,  17  Nev. 
309,  322,  ?0  Pac.  997. 

26.  Five  days'  notice  Of  sale  under  exe- 
cution required  by  statute  is  complied  with 
by  posting  notice  on  the  20th  for  sale  on 
26th. — Bellmer  v.  Blessington  136  Cal.  3,  4, 
68  Pac  111. 

27.  Seven  days'  notice  Of  a  hearing-  be- 
fore board  of  equalisation  given  on  the 
eleventh  for  a  hearing  on  the  eighteenth  is 
sufficient. — Hagenmeyer  v.  Mendocino  Co., 
82  Cal.  214,  217,. 23  Pac.  14. 

28.  Ten  days  For  owners  to  elect  on 
district  Improvement  (Stats.  1880,  9  6,  p.  62) 
covers  the  whole  time  thus  given,  and  when 
the  last  day  given  to  them  in  which  to  elect 
falls  on  Sunday,  they  have  the  whole  of  the 
following  Monday,  and  a  contract  entered 
into  by  the  superintendent  of  streets  on  that 
day  for  doing  the  work  is  not  valid. — Cali- 
fornia Improvement  Co.  v.  Quinchard,  119 
Cal.  87,  88,  61  Pac.  24.  See  Burke  v.  Turney, 
64  Cal.  486;  Perham  v.  Kuper,  61  Cal.  831; 
Manning  v.  Den,  90  Cal.  610,  27  Pac.  436; 
Perine  v.  Forbush,  97  Cal.  305,  82  Pac.  226. 

28.  Ten  days9  notice-— Required  by  sec- 
tion. 1373,  post,  of  hearing  of  petition  for 
letters  of  administration,  posted  on  the 
twelfth  for  a  hearing  on  the  twenty-second 
day  of  the  month,  is  sufficient. — Bates  v. 
Howard,  106  Cal.  173,  182,  38  Pac.  715. 

80.  Fourteen  days9  consecutive  publica- 
tion—Of  preliminary  notice  prior  to  the  day 
of  the  passage  of  an  ordinance  meets  the 
requirements  of  statutes  of  1891,  page  94, 
providing  for  the  publication  of  such  ordi- 
nance "for  at  least  two  weeks." — Derby  v. 
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City  of  Modesto,   104  Cal.  615.   622,   88  Pac 
*00» 

SI.  Publication  "at  least"— In  statute  re- 
aulrlaa;  publication  for  two  creeks,  does  not 
restrict  the  meaning:  of  the  expression 
"published  two  weeks/'  The  words  are  in- 
tended to  fix  two  weeks  as  the  minimum, 
leaving:  it  In  the  discretion  of  the  parties 
to  make  a  longer  one. — Derby  v.  City  of 
Modesto,  104  Cal.  515,  522,  88  Pac.  900. 

32.  Same  "At  leaat  once  a  month"— For 
"not  leas  than  three  months,"  commenced 
on  January  10th  and  completed  on  April 
9th,  both  inclusive,  being:  published  once  a 
week  during:  the  intervening:  weeks,  is  suffi- 
cient publication  against  a  non-resident  de- 
fendant requiring:  him  to  answer  on  April 
10th. — Savings  &  L.  Soc.  v.  Thompson,  32 
Cal.  347.  See  Neb.  McGinn  v.  State,  46  Neb. 
487,  438,  60  Am.  St  Rep.  621,  30  L.  R.  A.  450, 
65  N.  W.  46.  Nev.  State  v.  Yellow  Jacket  S. 
Min.  Co.,  5  Nev.  415,  426.  N.  D.  Fin  lay  son  v. 
Peterson,  6  N.  D.  687,  67  Am.  St.  Rep.  684, 
33  L.  R.  A.  632,  67  N.  W.  953. 


-Laat  day  of  pnblicatlon 

of  a  summons  in  the  same  week  in  which 
the  three  months  expire,  the  publication  is 
sufficient  to  confer  jurisdiction,  although 
this  day  is  less  than  three  months  from  the 


first  day  of  publication. — Savings  ft  I*  Soc. 
v.  Thompson,  32  Cal.  347. 
See,  post,  §  413  and  note. 

84.  Same  —  Method  of  computation  pre- 
scribed by  this  section  applies  to  publica- 
tion of  order  to  show  cause  why  name  of 
corporation  should  not  be  changed,  as  pro- 
vided by  section  1277  of  this  code. — In  re 
Los  Angeles  Trust  Co„  158  Cal.  603,  112 
Pac.  56. 

35.  Same  — On  Sunday.  —  Publication  on 
Sunday,  as  to,  see,  post,  9  413  and  note, 

86.  Six  months  — For  redemption  from 
execution  sale  made  on  October  5th  does 
not  expire  until  the  end  of  April  5th  fol- 
lowing, and  a  sheriff's  deed  executed  on 
April  5th  is  void. — Perham  v.  Kuper,  61 
Cal.  331,  832.  See  Gross  v.  Fowler,  21  Cal. 
392;  Bernal  v.  Glelm,  88  Cal.  668;  Moore  v. 
Martin,  88  Cal.  428;  Hall  v.  Yoell,  45  Cal. 
684. 

37.     Thirty  days9  notice  —  Of  redemption 

required  by  section  8786  Political  Code, 
given  on  July  25th  for  proceedings  on  Au- 
gust 23d,  is  insufficient. — Landregan  v.  Pep- 
pin,  86  Cal.  122,  127,  24  Pac.  869.  See  Adams 
v.  Dohrmann,  68  Cal.  417;  Bates  v.  Howard, 
105  Cal.  173,  182,  88  Pac.  715. 
See,  post,  fi  702  and  note. 


§  13.  CERTAIN  ACTS  NOT  TO  BE  DONE  ON  HOLIDAYS.  Whenever 
any  act  of  a  secular  nature,  other  than  a  work  of  necessity  or  mercy,  is 
appointed  by  law  or  contract  to  be  performed  upon  a  particular  day,  which 
day  falls  upon  a  holiday,  such  act  may  be  performed  upon  the  next  business 
day  with  the  same  effect  as  if  it  had  been  performed  upon  the  day  appointed. 

History:   Enacted  March  11,  1872.    . 

ACTS  NOT  TO  BE  DONE  ON  HOLIDAYS. 

1.  As  to  generally — Construction. 

2.  Same — Same— Permits  postponement. 

3.  Life-insurance  payment — Falling  due  on 

Sunday. 

4.  Mechanics'  liens — Last  day  to  file  Sun- 

day— Must  be  filed  on  Saturday. 

5.  Ministerial  act — Not  void  because  per- 

formed on  holiday. 

6-8.  Money  payable  under  contract — Without 
grace — Falling  due  on  Sunday. 

9.  Stipulating  time  to  plead — Last  day  fall- 
ing on  Sunday. 

10.  Street — Change  of  grade  of — Period  of 

extension  of  time  to  file  objections. 

11.  Supreme  court  order — Thirtieth  day  fall- 

ing on  Sunday. 

12.  Sunday   being    last    day  —  Performance 

next  secular  day. 

13.  Same  —  Monday  holiday  —  Performance 

Tuesday. 

14.  Same — 8ame — Sunday  is  not  regarded. 

15.  Same — Time  allowed — Last  day  falling 

on  Sunday. 

16.  Tax-sale— Made  on  holiday. 

21 


1.  As     to     generally  —  Construction.  —  A 

stipulation  extending:  the  time  to  propose 
a  statement  on  motion  for  a  new  trial  to 
a  day  which  is  a  legal  holiday  operates  to 
extend  the  time  to  the  day  following  the 
holiday,  and  an  order  of  court  made  on  that 
day  further  extending:  the  time  is  within 
time  and  effective  to  extend  the  time  to  the 
designated  date. — Connell  v.  Higgins,  170 
Cal.  541,  160  Pac.  769. 

2.  Same— Same  —  Permits    postponement, 

but  does  not  prohibit  the  doing  of  the  act 
upon  the  designated  day. — People  v.  Helm, 
152  Cal.  548,  93  Pac.  99. 

3.  Life-insurance  payment— Falling;  due 
on  Sunday,  may  be  made  on  the  next  suc- 
ceeding secular  day. — See  Conn.  Sands  v. 
Lyon,  18  Conn.  18;  Weeks  v.  Hull,  19  Conn. 
876,  50  Am.  Dec.  249.  Mass.  Hammond  v. 
American  Mut.  L.  Ins.  Co.,  76  Mass.  (10 
Gray)  306.  N.  Y.  Campbell  v.  International 
Life  Assur.  Soc,  17  N.  Y.  Super.  Ct.  Rep. 
(4  Bosw.)  298. 

See,  ante,  5  10,  note  par.  8. 

4.  Mechanics9  Mens-— Last  day  to  ale  Sun- 
day—Mast be  aled  on  Saturday. — Statutes 
giving  mechanics'  liens  are  to  be  strictly 
construed  in  their  restrictive  sense,  and 
both  the  first  and  last  day  excluded  in  the 
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computation  of  time;  consequently,  where 
the  period  of  time  within  which  the  lien 
may  be  taken  expires  on  Sunday,  the  lien 
will  be  insufficient  unless  filed  on  the  Satur- 
day preceding:. — Patrick  v.  Faulke,  46  Mo. 
312. 

5.  Ministerial  act — Not  void  becauoe  per- 
formed upon  legral  holiday  where  there  is 
no  statutory  prohibition. — Young:  v.  Patter- 
son, 9  Cal.  App.  469,  472,  99  Pac.  52. 

See  par.  16,  this  note. 

Scje,  also,  note  10  L.  R.  A.  (N.  S.)  791. 

6.  Money  payable  under  contract— With- 
out days  of  a*race— Falling-  due  on  Sunday, 
payment  may  be  made  on  the  following 
Monday,  the  performance  being  postponed 
until  that  date  in  the  absence  of  any  usage 
to*  the  contrary. — Avery  v.  Stewart,  2  Conn. 
69,  7  Am.  Dec.  240;  Salter  v.  Burt,  20  Wend. 
(N.  Y.)  206,  82  Am.  Dec.  530. 

7.  Compares  Kllgour  v.  Miles,  6  Gill  &  J. 
(Md.)  268. 

8.  But  it  is  thought  this  provision  will 
not  toll  the  statute  of  limitations,  and  that 
in  computing  the  time  within  which  action 
must  be  brought,  the  day  of  the  date  of 
maturity  will  cqnstitute  the  terminus  a  quo. 
—See  Hibernia  Sav.  &  L.  Soc.  v.  O'Grady. 
47  Cal.  679. 

0.  Stipulating  time  to  plead — Last  day 
falling  on  Sunday.  —  Stipulating  time  to 
plead  which  expires  on  Sunday,  the  party 
will  have  all  the  succeeding  Monday  in 
which  to  file  his  pleading.— Blackwood  v. 
Cutting  P.  Co.,  71  Cal.  461,  12  Pac.  493; 
Timmons  v,  Coonley,  89  Cat  App.  85.  179 
Pac.   429. 

10.  Street — Change  of  grade  of—Period 
of   extension   of  time   to  file   objections   to 

proposed  change  of  grade   of  public  street 
includes   the   following   Monday,    when   the 


last  day  of  such  period  falls  on  Sunday. — 
Wilcox  v.  Engebretsen,  160  Cal.  291,  116 
Pac.  750. 

11.  Supreme  court  order — Thirtieth  day 
falling  on  Sunday,  in  which  to  make  an 
order  to  hear  a  case  in  bank,  the  order 
can  not  be  made  on  the  following  Mon- 
day.—  Adams  v.  Dohrmann,  63  Cal.  417, 
420.  See  Herrllch  v.  McDonald,  83  Cal.  505, 
506,  23  Pac.  710;  Niles  v.  Edwards,  95  Cal. 
41,  47,  30  Pac.  184;  Brown  v.  Leet,  186  111. 
203,  206,  26  N.  E.  639. 

12.  Sunday  being  last  day — Performance 
next  secular  day. — Sunday  being  the  last 
day  on  which  to  perform  an  act  required 
or  permitted  by  the  codes  or  statutes,  it 
may  be  performed  on  the  succeeding  secu- 
lar day. — See,  ante,  §  10,  note  par.  9;  $  12, 
pars.  8-10;  also,  pars.  6-8,  this  note. 

18.     Same — Monday  holiday— Performance 

Tuesday.— Where  the  last  day  falls  on  Sun- 
day, and  the  following  Monday  is  a  legal 
holiday,  the  party  will  have  all  of  the  suc- 
ceeding Tuesday  in  which  to  perform. — 
Hagerty  v.  Bngle,  43  N.  J.  L.  (14  Vr.)  299. 
See,  also,  ante;  S  10,  note  par.  6. 

14.  Same  —  Same  —  Sunday  la  not  re- 
garded in  such  cases. — McGill  v.  Bank  of 
United  States,  26  U.  S.  (12  Wheat)  511. 
6  L.   ed.   711. 

15.  Same— Time  allowed— Last  day  fall- 
ing on  Sunday.— Where  the  last  day  al- 
lowed under  a  stipulation  to  answer  fell 
on  Sunday  defendant  had  all  of  the  Mon- 
day following  to  file  the  answer. — Timmons 
v.  Coonley,  39  Cal.  App.  85,  179  Pac.  429. 

See  par.  9,  this  note. 

16.  Tax-sale — Made  on  a  holiday  is  not 

▼old  in  absence  of  statutory  prohibitions. 

Young  v.  Patterson,  9  CaL  App.  469,  472,  99 
Pac.  562. 

See  par.  6,  this  note. 


§14.  "SEAL"  DEFINED.  When  the  seal  of  a  court,  publie  officer,  or  per- 
son  is  required  by  law  to  be  affixed  to  any  paper,  the  word  "sear'  includes  an 
impression  of  such  seal  upon  the  paper  alone  as  well  as  upon  wax  or  a  wafer 
affixed  thereto.  History:    Enacted  March  11,  1872. 

SEALS. 

1.  At  commdn  law. 

2.  Court  seal — As  to  generally. 

3.  Same— Affixed  by  deputy  clerk  to  ac- 

knowledgment. 

4.  Individual  seal — To  a  corporate  instru- 

ment. 

5.  Same — Corporation  may  adopt. 

6.  Manner  of  making — As  to  generally. 

7.  "No  seal' ' — Certified  copy— Effect. 

8.  Same — Presumption  of  law. 
9, 10.  Omission  of  seal — In  record  of  deed. 

11.  Private  seals — Abolished. 

12.  Seals  on  writings. 

13.  Same — As  to  sufficiency  of. 
14;  Same — Scrawl  seal. 


1.  At  common  law. — "The  common  law 
Intended  by  a  seal,  an  Impression  upon  wax 
or  wafer,  or  some  other  tenacious  substance 
capable  of  being-  Impressed." — Connolly  v. 
Goodwin,  5  Cal.  220,  222. 

2.  Court    seal  — As    to    ffeaerally.  —  See. 

post,  9§  147-153,  1929-1934  and  notes. 

8.  Same— Affixed  by  deputy  clerk  to  ac- 
knowledgment.—A  certificate  of  acknowl- 
edgment to  a  deed  of  conveyance  taken  by 
a  deputy  county  clerk,  with  seal  of  court 
affixed,  is  sufficient  to  entitle  Instrument 
to  record.— Touchard  v.  Crow,  20  Cal.  160 
81  Am.  Dec.  108. 

4.  Individual    seal— To    a    corporate    la. 
•trumeat,     not     sufficient  —  Richardson     v 
Scott  River  W.  A  M.  Co.,  22  Cal.  150. 

5.  Same— Corporation  may  adopt  the  pri- 
vate seal  of  the  several  trustees  or  any  one 
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of  them. — Gashwiler  v.   Willis,   88   Cal.   11, 
91  Am.  Dec  607. 

to   generally. 


t    Maaaer   of 

—See,  post.   S  1981  and  note. 

T.    «No    seal"— Certified    copy— Effect. — A 

certified  copy  of  a  deed  furnished  by  the 
county  recorder's  office  containing  the  words 
"no  sear  in  the  margin  of  the  acknowledg- 
ment taken  before  a  notary*  does  not  vitiate 
the  certified  copy  as  evidence,  where  the 
certificate  asserts  that  the  notary  affixed 
his  seal  to  it. — Jones  v.  Martin,  16  Cal.  165. 

&  Same  Presumption  of  law  that  notary 
tfflxed  his  seal. — See  Fla.  Summer  v.  Mit- 
chell, 29  Fla.  179,  218,  30  Am.  St.  Rep.  122, 
14  L.  R.  A.  815,  10  So.  562.  Mo.  Geary  v. 
City  of  Kansas,  61  Mo.  378;  Mitchner  v. 
Holme*.  117  Mo.  185,  211,  22  S.  W.  1070. 
X  T.  Todd  v.  Union  Dime  Sav.  Inst.,  118 
N.  T.  337,  847,  23  N.  B.  299. 


9.    Omission    of   seal— In    record    of    deed 

does  not  vitiate  the  record;  it  is  sufficient 
if  it  appears  from  the  record  that  the  in- 
strument recorded  was  under  seal. — Smith 
v.  Dall,  13  Cal.  610.  See  Fin.  Summer  v. 
Mitchell,  29  Fla.  179,  219,  30  Am.  St.  Rep. 
112,  14  L.  R.  A.  815,  10 .  So.  562.  Minn. 
Beardsley  v.  Day,  52  Minn.  461,  453,  65  N.  W. 


46.  Miss.  Griffin  v.  Sheffield,  38  Miss.  359, 
77  Am.  Dec.  646.  Mo.  Geary  v.  City  of 
Kansas,  61  Mo.  378.  Neb.  Colvin  v.  Repub- 
lican V.  L.  Assoc,  23  Neb.  75,  78,  8  Am.  St. 
Rep.  114,  116,  36  N.  W.  361.  Nev.  Flowery 
Min.  Co.  v.  North  Bonanza  Min.  Co.,  16  Nev. 
802.  Vs.  Reusens  v.  Lawson,  91  Va.  226,  240„ 
21  S.  E.  347.  Fed.  Le  Franc  v.  Richmond,. 
6  Sawy.  C.  C.  601,  16  Fed.  Cas.  245. 

10.  Compares  Putney  v.  Cutler,  54  Wis. 
66,  70,  11  N.   W.   437. 

11.  Private  seals— Abolished. — See  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  §  1629  and  note. 

12.  Seals  on  writings. — As  to  seals  for 
private  writings.— 43ee,  post,  §  1929  and  note^ 

IS.  Same— As  to  sufficiency  of. — Seal  suf- 
ficient where  the  impression  is  made  upon 
the  paper  only,  and  not  upon  wax. — Con- 
nolly v.  Goodwin,  5  Cal.  220;  Hastings  v. 
Vaughn,  5  Cal.  315,.  318.  See  Swink  v. 
Thompson,  31  Mo.  836. 

14.  Same  — Scrawl  seal.  —  Seal  may  be 
made  as  well  by  the  pen  as  by  a  stamp; 
for  that  reason  a  scrawl  with  the  word 
"seal"  or  the  letters  "L.  S."  within  it,  is 
sufficient. — Hastings  v.  Vaughn,   5  Cal.   316. 

As  to  slamntores,  see,  post,  5  17,  note  pars. 
86-40. 


§15.  JOINT  AUTHORITY.  Words  giving  a  joint  authority  to  three  or 
more  public  officers  or  other  persons  are  construed  as  giving  such  authority 
to  a  majority  of  them,  unless  it  is  otherwise  expressed  in  the  act  giving  the 
authority.  History:   Enacted  March  11,  1872. 

JOINT  AUTHORITY. 

1.  Majority  of  quorum  may  act. 

2,  Otherwise  before  adoption  of  codes. 


1*  Majority  of  qnomm,  all  being  present, 
fltre  power  to  act  and  decide  any  Ques- 
tion upon  which  they  can  act. — People  ex 
rel  Flint  v.  Harrington,  68  Cal.  257.  270; 
People  ez  rel.  Hoffman  ▼.  Hecht,  105  Cal. 
421,  €28,  45  Am.  St.  Rep.  96,  101,  27  L.  R.  A. 
201,  38  Pac  941.  See  Colo.  People  ex  rel. 
Crawford  v.  Lothrop,  8  Colo.  428,  456.  Iowa. 
Boell  t.  Buckingham,  16  Iowa  284,  85  Am. 
D*c  516.     Mass.    Sargent    v.    Webster,    54 


Mass.  (13  Met.)  497,  46  Am.  Dec.  743.  Mich. 
Cahill  y.  Kalamazoo  Mut.  Ins.  Co.,  2  Doug. 
124,  48  Am.  Dec.  457.  N.  Y.  Ex  parte  Will- 
cocks,  7  Cow.  402,  17  Am.  Dec.  525;  In  mat- 
ter Union  Ins.  Co.,  22  Wend.  691.  Vt.  First 
Nat.  Bank  ▼.  Mt  Tabor,  52  Vt.  87,  101,  36 
Am.  Rep.  784.  Rna*.  Rex  v.  Monday,  Cowp. 
688. 

2.  Otherwise  before  adoption  of  this 
provision  of  the  code.  All  must  be  present 
and  participate,  but  majority  could  decide. 
— People  v.  Coghill,  47  Cal.  361;  People  v. 
Hagar,  49  Cal.  229;  People  v.  Ahem,  62  CaL 
208,  211. 

§16.  WORDS  AND  PHRASES.  {CONSTRUCTION  OF.]  Words  and 
phrases  are  construed  according  to  the  context  and  the  approved  usage  of  the 
language;  but  technical  words  and  phrases,  and  such  others  as  have  acquired 
a  peculiar  and  appropriate  meaning  in  law,  or  are  defined  in  the  succeeding 
lection,  are  to  be  construed  according  to  such  peculiar  and  appropriate  mean- 
ing or  definition. 

History:    Enacted  March  11,  1872. 

WORDS  AND  PHRASES.  5.  Construction  of. 

L  Application  of  section.  6.  "Husband"  and  "wife"  — Words  with 

1  ''Assessments"  —  As  used  in  section  4,  but  one  meaning. 


artiele  VI,  Constitution. 
I  Code — But  declares  the  common  law. 
4.  Same  —  Gtneiml  role  that   prevailed    in 


7.  In  contracts — Meaning  to  be  given  to. 

8.  "Near" — As  used  in  Vrooman  Act. 

9.  Technical   words   and   phrases — Presumed 

to  be  used  in  technical  meaning. 
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10.  Same — Used  to  express  different  idea. 

11.  Words  of  common  use — Are  to  be  taken 

in  their  plain  and  ordinary  import. 

12.  Same — Construed  as  the  people  construed 

them. 

13.  Same — Words  not  technical — Presumption 

as  to. 

14.  Words   having  a   technical   and   popular 

meaning — How  construed. 

1.  Application  of  section. — Decisions  re- 
ferring- to  and  applying  section. — Bruner  v. 
Superior  Court  of  San  Francisco,  92  Cal. 
239,  246,  28  Pac.  841;  Towle  v.  Matheus,  130 
Cal.  574,  577,  62  Pac.  1064. 

2.  "Assessments"— As  used  1a  section  4, 
article  VI,  Constitution,  held  to  refer  to 
assessments  relating-  to  taxation,  or  to  raise 
funds  for  local,  Improvements,  and  not  to 
assessments  or  calls  by  a  private  corpora- 
tion upon  Its  subscribed  capital  stock. — Bot- 
tle Min.  &  M.  Co.  v.  Kern,  154  Cal.  97,  97 
Pac.  25. 

5.  Code— Ant  declares  the  common  law. — 

Is  but  declaratory  of  the  common  law. — 
Bailey  v.  Commonwealth,  74  *Ky.  (11  Bjish) 
688. 

4.  Same— General  role  that  prevailed  la 
state. — This  section  of  the  code  declares 
the  general  rule  and  the  one  that  prevailed 
in  this  state  before  the  code,  and  applies 
alike  to  contracts,  wills,  statutes,  and  the 
constitution. — See  Quigley  v.  Oorham,  5 
Cal.  418,  63  Am.  Dec.  139;  Gross  v.  Fowler, 
21  Cal.  392;  Appeal  of  Houghton,  42  Cal.  35, 
52;  People  v.  Eddy,  43  Cal.  331,  336-337,  13 
Am.  Rep.  143;  Weill  v.  Kenfleld,  54  .Cal.  Ill; 
San  Francisco  v.  Flood,  64  Cal.  504,  607,  2 
Pac.  264;  Cottle  v.  Spitzer,  65  Cal.  456,  461, 
52  Am.  Rep.  805,  4  Pac  435.  Ala.  Mayor, 
etc.,  Wetumpka  v.  Winter,  29  Ala.  651.  Iowa. 
Equitable  L.  Ins.  Co.  v.  Gleason,  56  Iowa 
47,  8  N.  W.  790.  La.  New  Orleans  C.  &  B. 
Co.  v.  Shroeder,  7  La.  Ann.  615.  Md.  Park- 
inson v.  State,  7  Md.  184.  Mass.  Opinion  of 
Justices,  7  Mass.  623.  Miss.  Green  v.  Weller, 
32  Miss.  65/).  N.  Y.  Waller  v.  Harris,  20 
Wend.  555,  32  Am.  Dec.  690.  Pa.  Philadel- 
phia &  E.  R.  Co.  v.  Catawissa  R.  Co.,  63 
Pa.  St.  20.  Tex.  Cone  v.  Lewis,  64  Tex.  331. 
Fed.  Martin  v.  Hunter,  14  U.  S.  (1  Wheat.) 
304,  326,  4  L.  ed.  97;  Schriefer  v.  Wood,  5 
Blatchf.  C.  C.  216,  21  Fed.  Cas.  737;  United 
States  v.  Jones,  8  Wash.  C.  C.  209,  26  Fed. 
Cas.  653. 

8.  Construction  of.  —  When  a  word  or 
phrase  has  been  given  a  particular  scope 
or  meaning  in  one  part  or  portion  of  a  law, 
it  must  be  given  the  same  scope  and  mean- 
ing* in  other  parts  or  portions  of  the  law, 
particularly  of  the  same  section  thereof.— 
Ransome-Crummey  Co.  v.  Woodhams,  29 
Cal.  App.  856,  156  Pac.  62. 

6.  "Husband"  and  "wife"— Words  with 
hat  one  weaning,  their  technical  meaning? 
being-  identical  with  their  common  and  col- 
loquial   meaning.  —  Zanone    v.    Sprague*    16 

Cal.  App.  343,  116  Pac.  989. 


7.  In  contracts— Meaning*  to  be  given  to 

words. — See,  post,  9  1861  and  note;  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  89 1644,  1645  and 
notes. 

8.  "Near,"  as  ased  la  the  Yroomti  Act 
does  not  signify  any  precise  measure  of 
distance,  but  is  a  relative  term,  and  its 
meaning  is  to  be  determined  with  reference 
to  the  subject-matter.  —  Haughawout  ▼, 
Perclval,   161  Cal.   494,   119   Pac.   649. 

8.  Technical  words  and  phrases  — Pre- 
■limed  to  be  ased  la  their  technical  mean- 
ing, unless  the  context  shows  an  intent  to 
use  them  in  a  different  sense. — Mass.  Ex 
parte  Hall,  18  Mass.  (1  Pick.)  261.  Pa. 
Brocket  v.  Ohio  &  P.  R.  Co.,  14  Pa.  St  241, 
53  Am.  Dec.  634.  Teaa.  State  v.  Smith,  6 
Humph.   261. 

As  to  words  having  technical  and  popular 
meaning,  see  par.  14,  this  note. 

10.     Same— Used  to  express  different  Idea. 

— Technical  word  used  to  express  an  idea 
different  from  its  technical  signification, 
the  court  will  give  it  the  construction  in- 
tended by  the  party  using  it. — Central  Pac. 
R.  Co.  v.  Beal,  47  Cal.  151.  See  Mo.  Bean 
v.  Kenmuir,  86  Mo.  666,  672.  N.  Y.  Clark 
v.  Utica,  18  Barb.  451.  Tex.  Robinson  v. 
Yarn  ell,  16  Tex.   382. 


11.  Words  of  common  asc  Are  to  he 
taken  la  their  plala   and  ordinary  Import  I 

forced  constructions  to  extend  or  limit  term 
not  permissible.  —  Sprague  v.  Norway,  31 
Cal.  173,  176;  Rosenberg  v.  Frank,  68  Cal. 
387,  407;  Miller  v.  Dunn,  72  Cal.  462,  466, 
1  Am.  St.  Rep.  67,  14  Pac.  27.  Neb.  State 
ex  rel.  Roberts  v.  Weston,  4  Neb.  216.  N.  H. 
Attorney-General  v.  Taggart,  66  N.  H.  362, 
25  L.  R.  A.  613.  29  Atl.  1027.  N.  Y.  Vilas  v. 
Jones,  1  N.  Y.  274,  280;  People  ex  rel.  Da  vies 
v.  Cowles,  18  N.  Y.  358,  360;  McCluskey  v. 
Cromwell,  11  N.  Y.  593,  601;  Chamberlain  v. 
Western  Transp.  Co.,  44  N.  Y.  806,  809, 
4  Am.  Rep.  681;  Matter  of  New  York  &  B.  B., 
72  N.  Y.  627,  530;  Parsons  v.  Pierce,  8  Barb. 
655:  Forrest  v.  Forrest,  10  Barb.  46,  49; 
Gillespie  v.  Broas,  23  Barb.  870,  381;  Bell 
v.  Yates,  33  Barb.  638;  Chamberlain  v.  West- 
ern Transp.  Co.,  46  Barb.  218;  Hyatt  v. 
Taylor,  61  Barb.  632,  634;  Henry  v.  Bank 
of  Salina,  5  Hill  523,  538;  Post  v.  President, 
etc.,  Bank  of  Utica,  7  Hill  391,  408;  Smith  v. 
Ferris,  6  Hun  553,  654;  Burkitt  v.  Harper, 
14  Hun  681. 

12.  Same— Constrned  as  the  people  con- 
straed  them  at  the  time  of  their  adoption. 
— Bay  City  v.  State  Treasurer,  28  Mich  499. 

IS.  Same  — Words  not  technical  —  Pre- 
snmptloa  as  to. — Words  not  technical  will 
be  presumed  to  have  been  used  in  the  sense 
in  which  they  are  understood  by  those  for 
whom  the  laws  were  made. — Sprague  v. 
Norway,  31  Cal.  173,  174;  Estate  of  Lufkin, 
181  Cal.  291,   293,  63  Pac.  469. 

14.  Words  having  a  technical  and  popu- 
lar meaning*— How  constrned. — Words  hav- 
ing a  technical  and  popular  meaning;,  when 
used,  should  be  given  their  popular  mean- 
ing, unless  the  nature  of  the  subject  or  the 
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context  shows  they  are  used  In  a  technical  v.  Matheus,   130  Cal.  574,  577,  62  Pac.  1064. 

sense. — Weill  ▼.   Kenfleld,   64   Cal.   Ill,    113.  Md.  Manly  v.  State,  7  Bid.  135.    Mich.  People 

See  Matter  of  Maguire,  57  Cal.  604,  40  Am.  v.    Dean,    14   Mich.    406.     Mis*.   Hawkins   v. 

Rep.  125,  127;  Oakland  Paving  Co.  v.  Hilton,  Carroll  Co.,  60  Miss.  736.     Nev.  State  ex  rel. 

69  Cal.  479,  491,  11  Pac.  3;  Miller  ▼.  Dunn,  Nevada  Orphan  Asylum  v.  Hallock,  16  Nev. 

72  Cal.   462,   465,   1  Am.  St.  Rep.   67,   69,   14  373,  385.  N.  H.  Attorney-General  v.  Taggart, 

Pac.  27;  Farrell  v.  Board  of  Trustees  Sac-  66  N.  H.  362,  864,   25  L.  R.  A.   613,   29  Atl. 

ramento,  85  CaL  408,  414,  24  Pac.  868;  Towle  1027. 

§17.  WORDS  AND  TERMS  DEFINED.  Words  used  in  this  code  in  the 
present  tense  include  the  future  as  well  as  the  present;  words  used  in  the 
masculine  gender  include  the  feminine  and  neuter;  the  singular  number 
includes  the  plural,  and  the  plural  the  singular;  the  word  " person* '  includes 
a  corporation  as  well  as  a  natural  person;  the  word  " county' '  includes  "city 
and  county";  writing  includes  printing  and  typewriting;  oath  includes 
affirmation  or  declaration;  and  every  mode  of  oral  statement,  under  oath  or 
affirmation,  is  embraced  by  the  term  ' 'testify,"  and  every  written  one  in  the 
term  "depose";  signature  or  subscription  includes  mark,  when  the  person 
can  not  write,  his  name  being  written  near  it  by  a  person  who  writes  his  own 
name  as  a  witness;  provided,  that  when  a  signature  is  by  mark  it  must,  in 
order  that  the  same  may  be  acknowledged  or  may  serve  as  the  signature  to 
any  sworn  statement,  be  witnessed  by  two  persons  who  must  subscribe  their 
own  names  as  witness  thereto. 

[Signification  of  words.]  The  following  words  have  in  this  code  the  signifi- 
cation attached  to  them  in  this  section,  unless  otherwise  apparent  from  the 
context: 

1.  The  word  "property"  includes  both  real  and  personal  property; 

2.  The  words  "real  property"  are  coextensive  with  lands,  tenements,  and 
hereditaments ; 

3.  The  words  "personal  property"  include  money,  goods,  chatte^,  things  in 
action,  and  evidences  of  debt ; 

4.  The  word  "month"  means  a  calendar  month,  unless  otherwise  expressed; 

5.  The  word  "will"  includes  codicil; 

6.  The  word  "writ"  signifies  an  order  or  precept  in  writing,  issued  in  the 
name  of  the  people,  or  of  a  court  or  judicial  officer;  and  the  word  "process" 
a  writ  or  summons  issued  in  the  course  of  judicial  proceedings ; 

7.  The  word  "state,"  when  applied  to  the  different  parts  of  the  United 
States,  includes  the  District  of  Columbia  and  the  territories;  and  the  words 
"United  States"  may  include  the  district  and  territories; 

8.  The  word  "section"  whenever  hereinafter  employed,  refers  to  a  section 
of  this  code,  unless  some  other  code  or  statute  is  expressly  mentioned. 

9.  The  word  "affinity"  when  applied  to  the  marriage  relation,  signifies  the 

connection  existing  in  consequence  of  marriage,  between  each  of  the  married 

persons  and  the  blood  relatives  of  the  other. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  280;  by  Code  Commission,  Act  March  8, 
1901,  held  unconstitutional,  see  history,  §  5  ante;  amendment  re- 
enacted  March  18,  1908,  Stats,  and  Amdts.  1903,  p.  134. 
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WORDS  AND  TEEMS  DEFINED. 

1.  "A  day" — Meaning  of. 

2.  "A  month1' — Meaning  of. 
8.  "A  week" — Meaning  of. 

4.  "A  year" — Meaning  of. 

5.  "Action" — Includes   special   proceed- 

ing. 

6.  "Any  cost" — In  undertaking  on  ap- 

peal. 

7.  "Appeals" — Provisions  relative  to. 

8.  Same  —  Undertaking    on — Significance 

of. 

9.  "At" — When  applied  to  a  place. 

10.  Same — "At  Garvanza  depot." 

11.  "Communication" — As   used   in   sub- 

division 2  of  section  1881,  post. 

12,13.  "Credits"  —  Not  property  within 
meaning  of  art.  XI,  §  13  of  Con- 
stitution. 

14.  "Estate"    of   decedent — Is   a    "per- 

son"— Within    administration    stat- 
ute. 

15.  Same — Same — Within    criminal    stat- 

utes. 

16.  "Pinal  judgment" — As  used  in  sec- 

tion 1251,  post. 

17,18.  "Horse" — A  generic  term. 

19.  Same — Includes  a  mule  in  some  states. 

20.  Same — Gelding  included. 

21.  Masculine — Includes  feminine  gender. 

22.  Same-1- In  statute  regulating  univer- 

sity. 

23.  "May"— In  section  1048,  post. 

24.  "Notice"— Definition  of. 

25.  "Other*  officer" — As  used  in  subdivi- 

sion 3,  section  1986,  post. ' 

26.  "Person"— As   used   in   section   412, 

post. 

27, 28.  Same — Includes  a  ' '  corporation. ' ' 

29.- ' '  Personal     property ' '  —  Interest     in 
proceeds  of  real-estate  sale. 

30.  Same — Promissory  note  is. 

31.  "  Preponderance  of  evidence  " — Simply 

means. 

32.  "Process"— Definition  of. 

33.  "Property" — Used  in  ordinary  sense. 

34.  "Public    use" — As    used    in    section 

1241,  post. 

35.  "Real   property"  —  Coextensive   with 

lands. 

36.  "Signature"— Printed    signature— To 

resolution  of  intention. 

87.  Same — Same — To  complaint  by  plain- 
tiff's attorney. 

38.  Same — Same — Of  clerk  printed. 

39.  Same — Signing  by  printed  facsimile. 

40.  Signature  by   mark — Witnessing — De- 

struction  of   record— Sufficiency   of 
abstract  of  title. 

41.  Singular  number — Includes  the  plural. 


42.  "Testamentary     disposition"  —  Crea- 

tion of  a  joint  tenancy  in  a  bank 
deposit. 

43.  "To   enforce    a   liability   created   by 

law" — As  used  in  section  359,  post. 

44.  "Trade" — Operation  of  railroad. 

45.  Words  used  in  boundaries — As  to  def- 

inition of. 

A»  to  definition  of  words  and  phrases,  see 

Kerr's  Cyc.  Pol.  C.t  2d  ed.,  1 17;  Kerr's  Cyc. 
C.  C.,  2d  ed.,  8  14;  and  Kerr's  Cyc  Pen.  C, 
2d  ed.,  |7. 

A«  to  words  and  phrases,  see,  ante,  8  1$ 
and  note. 

1.  "A  day"-— A»  to  meaning  of,  see,  ante, 
8  12,  note  pars.  16-18. 

2.  "A  month" — Meaning  of,  as  to,  see, 
ante,  8  12,   note  pars.  20-22. 

8.  "A  week"-— McmIbs  of,  as  to,  see, 
ante,  8  12,  par.  19. 

4.  "A  year"  —  Meaning  of,  as  to,  see, 
ante,   8  12,  par.  24. 

5.  "Action"— Includes  •medal  proceeding*. 

— "Action,"  as  used  in  title  relating;  to  limi- 
tations (post,  88  812-868),  includes  a  spe- 
cial proceeding  of  a  civil  natusjs. — See,  post, 
8  868  and  note. 

6.  "Any  coat"— In  undertaking  oi  appeal 

from  a  justice's  court,  embraces  all  costs 
that  might  be  Incurred  by4  reason  of  the 
appeal. — Cohen  v.  Connlck,  26  Cal.  App.  491, 
147  Pac.  479. 

7.  "Appeal*"— Provisions   relative    to,   In 

sections  938,  941,  and  963,  post,  must  be  read 
as  If  the  words  "appeal,"  "appellant,"  and 
"party  aggrieved"  were  In  the  plural. — Es- 
tate of  Sutro,  162  Cal.  255,  92  Pac.  486,  92 
Pac.  1027. 

8.  Same— Undertaking    on  —  Significance 

of. — Significance  of  an  undertaking  on  ap- 
peal is  to  be  determined  from  the  language 
used  therein  and  not  by  the  application  of 
this  section  in  reference  to  the  meaning  of 
words  used  in  the  code. — Bergevin  v.  Wood, 
11  Cal.  App.  643,  648,  106  Pac.   985. 

8.  "At"— When  applied  to  place  or  loca- 
tion of  an  object,  is  not  to  be  treated  as 
definitely  locative,  but  as  expressing  near- 
ness, or  proximity,  and  "at"  a  house  may 
mean  "in"  or  "near"  the  same. — County  of 
Los  Angeles  v.  Hannon,  159  Cal.  48,  112 
Pac.  878. 

10.  Same— -"At  Garvansa  depot." — In    the 

description  of  a  deed  purporting  to  convey 
a  triangular  piece  of  ground  made  by  the 
junction  of  two  lines  of  railway  "at  Gar- 
van  za  depot/'  held  to  signify  such  a  piece 
of  ground  "near"  but  not  definitely  "at" 
said  depot. — City  of  Los  Angeles  v.  Han- 
non, 169  Cal.  45,  112  Pac.  878. 

11.  "Communication"— A»  used  1a  subdi- 
vision 2  of  section  1881*  post,  includes  not 
mere  words  of  client,  but  attorney's  knowl- 
edge of  acts  as  well. — Ex  parte  McDonough. 
170  Cal.  280,  Ann.  Cas.  1916B,  827,  L.  R.  A. 
1916C,  693,  149  Pac.  666. 


Prelim.  Provs.J 


WORDS  AND  TERMS  DEFINED. 


•  IT 


12.  "Credit*" — Not  property  within  the 
meaning  of  article  XI,  section  13  of  Con- 
futation, and  can  not  be  assured  for  taxes 
or  taxed  as  property,  even  if  secured  by 
mortgage. — People  v.  Hibernia  Sav.  &  L». 
Soc.  51  Cal.  243,  21  Am.  Rep.  704;  Bank  v. 
Chalfant,  51  Cal.  369,  370;  Mackay  v.  San 
Francisco,  113  Cal.  392,  399,  45  Pac.  696. 

13.  Compare t  Conn.  Coite  v.  Society  for 
Savings,  32  Conn.  173,  187.  Fla.  Lamar  v. 
Palmer,  18  Fla.  147,  153.  La.  New  Orleans 
v.  Mechanics  &  Traders'  Ins.  Co.,  30  La.  Ann. 
876,  31  Am.  Rep.  232.  Mas*.  Commonwealth 
v.  People's  Five  Cent  Sav.  Bank,  87  Mass. 
<5  Allen)  428,  436.  Minn.  State  v.  Rand,  39 
Minn,  502,  508,- 40  N.  W.  835.  Nev.  State  v. 
Carson  Sav.  Bank,  17  Nev.  146,  30  Pac.  708. 
Ohio.  Champaign  County  Bank  v.  Smith,  7 
Ohio  St.  42,  54. 

14.  "Estate"  of  decedent— A  "person"— 
Within    meaning-   of   administration   statute 

of  state. — Barry  v.  Mihaha,  127  Wis.  570, 
107  N.  W.  488. — See  Taggart  v.  Tevanny, 
1    Ind.  App.  139,  27  N.  E.  511. 


Iff.  Same — Same— Within  criminal  stat- 
ute* of  the  state. — Bennett  v.  State,  62  Ark. 
516,  36  S.  W.  947;  Billings  v.  State,  107  Ind. 
54,  57  Am.  Rep.  77,  6  N.  H.  914,  7  N.  B.  763; 
Hendee  v.  State,  80  Neb.  80,  113  N.  W.  1050; 
Brewer  v.  State,  32  Tex.  Cr.  Rep.  74,  22 
S.  W.  41. 

16.  "Final  Judgment"— A*  used  In  sec- 
tion 1261,  post,  has  reference  to  the  prelim- 
inary judgment  of  condemnation  entered  in 
the  superior  court. — Colusa  &  H.  R.  Co.  v. 
Superior  Court,  81  Cal.  App.  746,  161  Pac. 
1011. 

17.  "Horse"  — A  generic  term  Including 
all  animals  of  the  horse  kind,  male  and  fe- 
male.— People  v.  Pico,  62  Cal.  60.  See  State 
v.  Qooch,  60  Ark.  218,  220,  29  S.  W.  640; 
State  v.  Devlne,   2  Ohio  Dec.  Rep.   80. 

18.  Cosaparei  Hooker  v.  State,  4  Ohio 
348;  Denbow  v.  State,  18  Ohio  11. 

1#.  Same— Includes  a  male  In  some  states. 
— State  ex  rel.  Metz  v.  Cunningham,  6  Neb. 
90;  Allison  v.  Brookshire,  38  Tex.  199  (prob- 
ably on  the  theory  of  Dr.  Johnson's  defini- 
tion that  a  horse  is  "a  neighing  quadruped, 
used  In  war,  draught,  and  carriage"). 

26*.  flasne  —  Gelding  Included  in  the  ge- 
neric term. — People  v.  Monteith,  73  Cal.  8, 
9,  14   Pac   373. 


21.     Masculine— Includes   feminine  gender 

in  the  codes. — See  Foltz  v.  Hoge,  54  Cal. 
2ft,  35;  People  v.  Pico,  62  Cal.  50;  People  v. 
Monteith,  73  Cal.  7,  9,  14  Pac.  373. 


statute  regulating  univer- 
sity.— Masculine  words  in  statute  regulat- 
ing university  it  seems  should  be  extended 
to  include  females  of  that  class. — Foltz  v. 
Hoge,  54  Cal.  28,  85.  See  State  ex  rel.  Stal- 
lard  v.  White.  82  Ind.  278,  286,  42  Am.  Rep. 
496,   502. 

23.  **Mny~— la  section  1648,  post,  need  not 
be  construed  "must.'  —  Realty  Const.  & 
Mortg.  Co.  v.  Superior  Court,  165  Cal.  543, 
1S2  Pac.    1048. 


24.  "Notice"— Deanltlon  of.— As  to  defini- 
tion of  notice,  see  Kerr's  Cyo.  Pol.  Code, 
2d  ed.,  |  4175  and  note. 

25.  "Other  officer"— As  used  In  subdivi- 
sion 3,  section  1086,  post,  includes  notary 
public. — Scott  v.  Shields,  8  Cal.  App.  12,  96 
Pac.  385. 

26.  "Person"  — As  used  In  section  412, 
post,  must  be  given  its  generic  meaning, 
and  construed  to  authorize  service  by  pub- 
lications on  all  corporations. — McKe rid  rick 
v.  Western  Zinc  Min.  Co.,  165  Cal.  24,  130 
Pac.  865. 

As  to  "estate"  of  a  decedent  being  a  "per- 
son" within  administration  and  criminal 
statutes,  see  pars.  14,  15,  this  note. 

27.  Same  —  Includes    a    "corporation."  — 

The  word  "person"  in  legal  significance,  is 
a  generic  term,  and  includes  artificial  as 
well  as  natural  persons. — Douglass  v.  Pa- 
cific Mail  S.  S.  Co.,  4  Cal.  304,  306;  Spring 
Valley  W.  W.  ▼.  Schottler,  62  Cal.  69,  116; 
People  ex  ret.  Beltner  v.  City  of  Riverside, 
66  Cal.  288,  289,  6  Pac.  850;  San  Mateo  Co. 
v.  Southern  Pac  R.  Co.,  8  Sawy.  C.  C.  238, 
285,  13  Fed.  722,  760. 

38.  Compares  Does  not  include  "rail- 
road" as  used  in  constitution,  article  XIII, 
section  9. — Central  Pac.  R.  Co.  v.  State 
Board  of  Equalization,  60  Cal.  85. 

28.  "Personal  property"— Interest  In  pro- 
ceeds of  real-estate  sale,  when  converted 
into  a  right  to  receive  only  money  in  lieu 
thereof,  held  to  be  personal  property. — Mar- 
ble v.  Merchants'  Natl.  Bank,  15  Cal.  App. 
847,  852,  115  Pac.  59. 

30.  Same— Promissory  note  Is,  under  old 
paragraph  9,  paragraph  3  of  present  section. 
— Hoxle  v.  Bryant,  131  Cal.  86,  89,  63  Pac. 
168. 

81.  "Preponderance  of  evidence"— Simply 
means  that  the  evidence  on  one  side  out- 
weighs, or  preponderates  over,  that  on  the 
other  side. — People  v.  Miller,  171  Cal.  649, 
154  Pac.  468. 

32.  "Process"— Definition  of. — As  to  defi- 
nition of  process,  see  Kerr's  Cyc.  Pol.  Code, 
2d  ed.,  9  4175  and  note. 

33.  "Property"— Used   In    ordinary   sense. 

— The  word  "property"  used  in  Its  ordinary 
and  popular  sense  includes  not  only  visible 
and  tangible  property,  but  all  choses  in 
action,*  such  as  solvent  debts  secured  Dy 
mortgage. — People  v.  Eddy,  43  Cal.  331,  13 
Am.  Rep.  143. 

34.  "Public  use" — As  used  In  section  1241, 
post,  contemplates  the  fact  is  to  be  found 
by  the  court  and  not  by  a  jury. — San  Joa- 
quin &  Kings  River  Canal  &  Irr.  Co.,  26 
Cal.  App.  274,  277,  affirmed  by  Supreme 
Court,  26  Cal.  App.  285,  147  Pac.  258. 

35.  "Real  property"  —  Coextensive  with 
lands,  tenements,  and  hereditaments. — Sum- 
merville  v.  Stockton  Mill  Co.,  142  Cal.  529, 
76  Pac.  243. 

36.  "Signature"— Printed  signature  —  To 
resolution   of   Intention   to   foreclose   street 
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assessment,  sufficient. — Williams  v.  McDon- 
ald, 58  Cal.  527. 

S7.  Same—Same— T*  eom»lalat  »y  plala- 
tllPa  attorney  being:  printed  instead  of  writ- 
ten, Judgment  not  thereby  erroneous  or 
void. — Hancock  v.  Bowman,  49  Cal.  418.  See 
Barnard  v.  Heydrick,  .49  Barb.  (N.  Y.)  62. 

38.     Same  —  Same  —  Of     clerk     printed, 

adopted  by  him  by  affixing1  the  court  seal. — 
Ligrare  v.  California  S.  R.  Co.,  76  Cal.  610, 
18  Pac.  777. 

38.     Same— Slffalnff    by   printed    facsimile 

of  maker's  autograph,  when  adopted  by  the 
maker  for  that  purpose,  Is  a  valid  execu- 
tion, though  not  expressly  authorized  by 
statute. — Pennington  v.  Baehr,  48  Cal.  665. 
See  McKee  v.  Vernon  Co.,  8  Dill  C.  C.  210, 
16  Fed.  Cas.  188;  Lynde  v.  County  of  Winne- 
bago, 88  U.  8.  (16  Wall.)  6,  21  L.  ed.  272. 

40.  Signature  ay  mark— Witnessing^- De- 
•trnctlon  of  record— Sufficiency  of  abstract 
of  title* — In  those  cases  in  which  the  record 
of  a  lease  has  been  destroyed,  and  the  ab- 
stract of  title  shows  that  it  was  executed 
by  lessor  making  his  mark  Instead  of  writ- 
ing his  name,  but  falls  to  state  that  the 
making  of  the  mark  was  duly  witnessed  as 
required  in  above  section  and  section  14 
of  Civil  Code,  the  abstract  will  be  admis- 
sible in  evidence  because  of  the  fact  that 
a  defective  execution  existing  it  was  within 
the  curative  provisions  of  section  1207  of 
the  Civil  Code,  which  apply  to  defects  in 
the  manner  of  execution  as  well  as  in  the 


matter  of  acknowledgments.  Furthermore, 
such  a  defect  is  one  which  again  it  was  the 
duty  of  the  abstractor  to  catch  and  note, 
and  his  certificate  without  such  note  ap- 
pearing is  in  effect  a  certificate  that  the  de- 
fect did  not  appear  In  the  record,  so  that 
the  abstract  is  sufficient  prima  facie  evi- 
dence that  it  did  not  exist. — Mercantile 
Trust  Co.  v.  All  Persons,  etc.,  188  Cal.  369, 
191  Pac.  691. 

41.  '  Singular  number—Includes  the  plu- 
ral* and  vice  versa. — Simonson  v.  Burr,  121 
Cal.  682,  586,  54  Pac.  87;  Quint  v.  Dimond, 
135  Cal.  572,  574,  67  Pac.  1084;  Downing  v. 
Rademacher,  186  Cal.  678,  674,  69  Pac.  415; 
People  v.  Kelly,  146  Cal.  119,  79  Pac.  846. 

42.  "Testamentary  disposition'*— Creation 
of  a  Joint  tenancy  in  a  bank  deposit,  is  not 

within  provisions  of  above  section. — In  re 
Gurnsey's  Estate,  177  CaL  211,  170  Pac.  402. 

48.  "To  enforce  a  liability  created  by 
law"— As  used  In  section  859,  post,  means 
liabilities  in  the  nature  of  penalties  or  for- 
feitures, only. — Whitten  v.  Dabney,  171  Qal. 
621,  164  Pac.  812. 

44.     "Trade"— Operation  of  railroads,  and 

especially  of  interurban  railroads,  is  within 
the  meaning  of  subdivision  9  of  section 
1870,  post — Vallejo  &  Northern  R.  Co.  v. 
Reed  Orchard  Co.,  169  Cal.  545,  147  Pac.  238. 

48.  Words  used  In  boundaries— As  to  def- 
inition of.— -See  Kerr's  Cyc.  Pol.  Code,  2d  ed., 
55  3,  903-907,  3908-8907,  notes. 


§18.    STATUTES,  ETC,  INCONSISTENT  WITH  CODE  REPEALED.    No 

statute,  law,  or  rule  is  continued  in  force,  because  it  is  consistent  with  the  pro- 
visions of  this  code  on  the  same  subject;  but  in  all  cases  provided  for  by  this 
code,  all  statutes,  laws,  and  rules  heretofore  in  force  in  this  state,  whether 
consistent  or  not  with  the  provisions  of  this  code  unless  expressly  continued  in 
force  by  it,  are  repealed  and  abrogated.  This  repeal  or  abrogation  does  not 
revive  any  former  law  heretofore  repealed,  nor  does  it  affect  any  right 
already  existing  or  accrued,  or  any  action  or  proceeding  already  taken,  except 
as  in  this  code  provided;  nor  does  it  affect  any  private  statute  not  expressly 

repealed. 

History:   Enacted  March  11,  1872;  amendment  by  Code  Commission, 
Act  March  8,  1901,  held  unconstitutional,  see  history,  §  6  ante. 

REPEAL  OP  STATUTES.  14- 16.  Same— By  conflict. 

I.  In  General,  1,  2.  17.  Same — By  repugnance. 

II.  Repeal  or  Statute — How  Made,  3-22.  18.  Same  —  Same  —  Seemingly   repugnant 


III.  Repeal  and  Revision,  23-88. 

I.  In  General. 

1.  As  to  effect  on  prior  statutes. 

2.  Costs  to  prevailing  party. 

II.  Repeal  of  Statute — How  Made. 
3-  5.  By  express  words  or  implication. 

6.  Implied  repeal — Not  favored. 

7,8.  Same — Only  in  ease  of  clear  repug- 
nance. 

9- 11.  Same — By   amendment. 

12, 13.  Same — Same — Retroactive  effect. 


statutes. 
19-21.  Same — By  revision  and  substitution. 

22.  Same — Same — Doctrine  in  other  states. 

in.    Repeal  and  Revision. 

23.  Of  "  inconsistent  laws  and  parts  of 

laws" — As  to  effect. 

24.  Same — An  act  repealing  all  acts  and 

parts  of  acts. 

25.  Same — Exception  to  rule. 

26.  Repeal  of  designated  part — Balance  in 

iorce. 

27,28.  Same — Partial  act — Supplemental  act. 
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29.  Same — Partial  repeal  —  By  an  amend- 
ment— Effect. 

80.  Bepeal  of  general  law— Effect  on  spe- 

cial law  adopting  by  reference. 

81.  Revival — Bepeal  of  repealing  act  does 

not  revive. 

32.  Same — Bepeal  of  special  act  control- 

ling general  law  is. 

33.  Bepeal  of  prohibitory  act — Legalizing 

contracts. 

I.  IN  GENERAL. 

Xm     As  to  effect  of  codes  oh  prior  statute*. 

—Ante,  |  S  and  note  (as  to  pending:  actions) ; 
I  9  and  note  (as  to  statute  of  limitations) ; 
5  3  and  note  (as  to  retroactive  effect  of 
codes). 

Am    to    statatea    eeaatraed    1m    force*    see 

Kerr's  Cyc  PoL  Code,  2d  ed.,  ||  18,  19  and 
notes. 

As   to   vested   rfgntn,   see,   ante,    fi  8   and 

note;  and  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  f  8 
and  note. 

2.  Cooto  to  »rer*0fag  Party*  provided  by 
act  of  February  9,  1W6.  in  actions  tried  in 
San  Francisco,  is  not  abrogated  by  the  code 
because  it  does  not  fall  within  "cases  pro- 
vided for  by  the  code." — Whltaker  v. 
Haynes,  49  Cal.  SM.  597.  See  Wheatland 
Mill  Co.  v.  Plrrle,  89  Cal.  469,  468,  26  Pac. 
964;  Fanning:  v.  Leviston,  98  Cat  186,  188, 
28  Pac.  948;  Golden  Gate  Lumber  Co.  v. 
8ahrt>acher,  105  Cat  114,  118,  88  Pac.  686. 

H.    REPEAL.  OF  STATUTE— HOW  MADE. 

3.  By  express  words  or  Implication. — A 

statute  is  repealed  either  by  express  words 
or  necessary  implication.  A  repeal  by  the  lat- 
ter method  takes  place  whenever  it  Is  ap- 
parent from  subsequent  legislation  that  the 
legislature  did  not  intend  that  the  former 
act  should  remain  In  force.— Christy  v. 
Board  of  Supervisors,  89  Cal.  8. 

4.  "Every  statute  must  be  considered  ac- 
cording to  what  appears  to  have  been  the 
Intention  of  the  legislature,  and  even 
though  two  statutes  relating  to  the  same 
subject-matter  be  not  in  terms  repugnant 
or  Inconsistent,  if  the  latter  statute  was 
clearly  intended  to  prescribe  the  only  rule 
which  should  govern  In  the  cases  provided 
for,  it  will  be  construed  as  repealing  the 
original  act." — City,  etc.,  Sacramento  v. 
Bird.    15    Cal.  294,  295. 

See,  ante,  fi  8  and  note. 

5.     "Whether  consistent  or  not  with  the 
provisions  of  this  code,  as  all  laws  are  pre- 
sumed  to   he  passed  with  deliberation,  and 
with  full  knowledge  of  all  existing  ones  on 
the   same    subject,  it  is  but  reasonable   to 
conclude   that  the  legislature,  In  passing  a 
statute,  did  not  intend  to  interfere  with  or 
abrogate    any   former   law   relating   to   the 
same    matter,    unless    the    repugnancy    be- 
tween the  two  is  irreconcilable."— Commis- 
sioners' note,   citing  Perry  v.  Ames,  26  Cal. 
172,  S82;  Bower*  v.  Lease,  5  Hill  (N.  Y.)  221. 

C     Isaptteel    weacal— Not   favored    by    the 
courts. — Merrill  v.  Oorham,  6  CaL  41;  Sco- 


fleld  v.  White,  7  Cal.  400;  People  v.  San 
Francisco  ft  S.  J.  R.  Co.,  28  Cal.  254,  256; 
Matter  of  YIck  Wo,  68  Cal.  294.  804,  58  Am. 
Rep.  12,  9  Pac.  139.  See  Ala.  Horton  v.  City 
of  Mobile,  43  Ala.  598.  lad.  Water  Works 
Co.  of  Indianapolis  v.  Burkhart.  41  Ind. 
864.  Mich.  Gordon  v.  People,  44  Mich.  485. 
7  N.  W.  69.  Mlaa.  Kerlinger  v.  Barnes,  14 
Minn.  526.  Mo.  State  ex  rel.  The  K.  C.  St. 
J.  A  C.  B.  R.  Co.  v.  Severance,  55  Mo.  378. 
Neb.  People  ex  rel.  Gere  v.  Weston,  3  Neb. 
812.  N.  Y.  People  ex  rel.  Klngsland  v.  Pal- 
mer, 62  N.  Y.  88;  People  v.  Quigg,  59  N.  Y. 
88,  88.  Ohio.  Buckingham  v.  Steubenville 
A  I.  R.  Co.,  10  Ohio  St.  25.  Va.  Hogan  v. 
Gulgon,  29  Gratt.  705.  Wis.  Goodrich  v. 
Milwaukee,  24  Wis.  422. 


7.  Same  Oily  la  case  of  clear  repug- 
nance.— Where  there  is  a  plain  and  un- 
avoidable repugnance,  a  repeal  by  Implica- 
tion will  take  place. — Estate  of  Wixom,  35 
Cal.  8.20;  Ex  parte  Smith,  40  Cal.  419;  People 
v.  Burt,  43  CaL  560,  561;  People  v.  Sargent, 
44  Cal.  430.  See  111.  Covington  v.  City  of 
East  St  Louis,  78  111.  648.  Ind.  Water 
Works  Co.  of  Indianapolis  v.  Burkhart,  41 
Ind.  864.  Mo.  Pacific  R.  Co.  v.  Cass  Co.,  53 
Mo.  17.  N.  J.  State  v.  Collector  of  Cham- 
bersburg,  87  N.  J.  L.  (8  Vr.)  258.  Ore. 
Grant  Co.  v.  Sels,  5  Ore.  248;  Hurst  v.  Hawn, 
5  Ore.  275.  W.  Va.  Forqueran  v.  Donnally,  7 
W.  Va.  114. 

8.  Only  in  case  of  clear  repugnance  will 
the  courts  construe  a  repeal  by  implication; 
if  it  Is  possible  to  do  so,  such  a  construc- 
tion will  be  given  the  two  statutes  as  will 
enable  them  both  to  have  effect. — Crosby 
v.  Patch,  18  Cal.  488;  Pond  v.  Maddox,  38 
Cal.  672,  574;  Cerf  v.  Reichert,  73  Cal.  360, 
363,  16  Pac.  10.  See  Ala,  Iverson  v.  State, 
52  Ala.  170.  111.  Fowler  v.  Pirklns,  77  111. 
271.  Fed.  Clay  Co.  v.  Society  for  Savings. 
104  U.  S.  679,  26  L.  ed.  866;  McCool  v.  Smith, 
66  U.  S.  (1  Black)  459,  17  L.  ed.  218;  Wood 
v.  United  States,  41  U.  S.  (16  Pet.)  342,  10 
1*.  ed.  987. 


0.  Same— Br  amendment. — The  amend- 
ment of  a  statute  or  a  section  repeals  the 
same,  even  though  such  amendment  takes 
nothing  from  the  old  law,  but  merely  adds 
provisos  to  be  operative  in  certain  cases. — 
Billings  v.  Harvey,  6  Cal.  881,  383. 

10.  To  same  effect.  Huffman  v.  Hall,  102 
Cal.  26,  31,  36  Pac.  417;  Fletcher  v.  Prather, 
102  Cal.  418,  419,  86  Pac.  658. 

11.  Compares  Central  Pac.  R.  Co.  v. 
Shackelford,  63  Cal.  261,  by  a  divided  court, 
the  dissenting  opinion  citing  Billings  v. 
Harvey,  supra. 

IX  Same  flame  Retroactive  effect  will 
be  given  to  an  amendment  to  a  remedial 
statute  repealing  an  existing  law  where  the 
rights  of  parties  would  otherwise  be  cut  off, 
the  amending  statute  having  no  saving 
clause. — Bensley  v.  Ellis,  89  Cal.  809,  313, 
distinguishing  Gates  v.  Salmon,  28  Cal.  820. 
See  People  v.  Mortimer,  46  Cal.  114;  Central 
Pac.  R.  Co.  v.  Shackelford,  63  Cal.  261,  268; 
Huffman   v.   Hall,   102   CaL   26,   31,   36   Pac. 
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417;  Beebe  v.  Birkett,  108  Mich.  234,  236,  65 
N.  W.  970. 

See,  ante,  f  9,  note  par.  4. 

■ 

13.  The  following:  cases  seem  to  support 
the  same  rule:  Ga.  Willis  v.  Flncher,  68  Ga. 
«44.  Iowa.  Slocum  v.  Fayette  Co.,  61  Iowa 
169,  16  N.  W.  61.  Md.  GUI  v.  Wells,  59  Md. 
492.  Minn.  McNamara  v.  Minnesota  Cent.  R. 
Co.,  12  Minn.  888.  Tex.  State  v.  Manning:,  14 
Tex.  402.  Wis.  Rosenthal  v.  Wehe,  68  Wis. 
6ftl,  17  N.  W.  318.  Fed.  Lark  in  v.  Saffarans, 
16  Fed.  147. 


14.  Same— By  conflict. — In  case  of  irrec- 
oncilable conflict  between  two  statutes  the 
one  last  passed  governs,  as  being:  the  latest 
expression  of  the  intention  of  the  legis- 
lature.— Scofleld  v.  White,  7  Cal.  400;  People 
v.  San  Francisco  &  8.  J.  R.  Co.,  28  Cal.  254, 
256;  In  re  Wixom,  85  Cal.  820,  824;  Matter 
of  Tick  Wo,  68  Cal.  294,  804.  58  Am.  Rep.  12, 
9  Pao.  189. 

16.  A  statute  Is  repealed  by  a  subsequent 
act,  when  it  appears  that  the  latter  was  in- 
tended to  take  the  place  of  or  repeal  the 
former,  they  being:  so  inconsistent  that 
effect  can  not  be  given  to  both. — Ex  parte 
Smith,  40  Cal.  419. 

16.  Two  statutes  regulating;  the  same 
matter,  one  incidentally,  and  another,  a 
later  one,  mainly,  the  latter  controls  and 
repeals  so  much  of  the  former  as  is  in  con- 
flict.— Dobbins  v.  Board  of  Supervisors,  5 
Cal.  414;  People  v.  McGuire,  32  Cal.  140,  144, 

17.  Same— By  repna-nance. — An  act  re- 
pugnant to  a  prior  act  in  so  far  as  the  re- 
pugnance extends  repeals  the  prior  act. — 
State  v.  Mines,  38  W.  Va.  126,  131,  18  S.  E. 
470;  Milne  v.  Huber,  3  McL.  C.  C.  212,  17 
Fed.  Cas.  403. 

18.  Same— Same— "Seemingly    repugnant 

•tatutes  must,  if  possible,  have  such  a  con- 
struction that  one  may  not  be  a  repeal  of 
the  other,  unless  the  latter  one  contain  neg- 
ative words,  or  the  intention  to  repeal  is 
made  manifest  by  some  intelligible  form  of 
expression." — Crosby  v.  Patch,  18  Cal.  489, 
441,  442.  See  Bowen  v.  Lease,  5  Hill  (N.  Y.) 
221,  226;  Brown  v.  County  Commissioners, 
21  Pa.  St  87,  48. 

19.  Same— By  revlsloa  and  substitution. 

— A  statute  may  be  repealed  by  implication 
where  two  acts,  passed  at  different  times, 
are  in  terms  repugnant  and  it  is  clearly 
manifest  that  the  last  act  was  intended  as 
a  revision  of  or  a  substitute  for  the  former 
act,  even  if  there  is  no  repealing  clause. — 
Pierpont  v.  Crouch,  10  Cal.  315.  See  City, 
etc.,  Sacramento  v.  Bird,  15  CaL  294;  State 
v.  Conkling,  19  Cal.  501,  518;  People  v. 
Burt,  43  Cal.  560,  564;  People  v.  Lon  Me,  49 
Cal.  353;  Treadwell  v.  Tolo  Co.,  62  Cal.' 663; 
In  Matter  of  Tick  Wo,  68  Cal.  294,  804,  58 
Am.  Rep.  12,  9  Pac.  139;  Swinnerton  v.  Mon- 
terey Co..  76  Cal.  113,  116,  18  Pac.  136. 

20.  Where  a  statute  is  a  revision  of  the 
existing  statutes  on  the  subject-matter  and 
shows  on  its  face  that  it  was  intended  to 


operate  as  the  only  law  on  the  subject,  it 
necessarily  repeals  all  existing  statutes  on 
that  subject-matter,  although  it  may  not 
contain  any  express  words  of  repeal. — Ala,. 
Ogbourne  v.  Ogbourne,  60  Ala.  616,  620.  Me. 
Towle  v.  Marrett,  8  Me.  22,  14  Am.  Dec.  206. 
Mass.  Bartlet  v.  King,  12  Mass.  536.  N.  H. 
Wakefield  v.  Phelps,  37  N.  H.  295,  304.  Wis. 
Lewis  v.  Stout,  22  Wis.  234. 

21.  "Where  two  acts  are  not  in  express 
terms  repugnant,  yet  if  the  later  act  covers 
the  whole  subject-matter  of  the  first,  and 
embraces  new  provisions  plainly  showing 
that  it  was  intended  as  a  substitute  for  the 
first  act,  it  will  operate  as  a  repeal  of  that 
act." — State  ex  rel.  v.  Studt,  31  Kan.  246,  1 
Pac.  635.  See  United  States  v.  Tynen.  78 
U.  S.  (11  Wall.)   88,  20  L.  ed.  168. 

22.  Same  —  Same  —  Doctrine      in      other 
states   Is   the   same. — See   Ala.   Reynolds   v. 
McAfee,  44  Ala.  240.  Colo.  Keese  v.  City  of 
Denver,  10  Colo.  112,  122,  15  Pac.  825.    Conn. 
Cullen  v.  State.  42  Conn.  55.    Dak.  Campbell 
v.  Case,  1  Dak.  17,  46  N.  W.  604.    Fla.  Jerni- 
gan  v.  Holden,  34  Fla.  530,  538,  16  So.  413. 
Ga.  Harrison  v.  Walker,  1  Kelly  32;  Br  win 
v.  Moore,  15  Ga.  861.    111.  Sullivan  v.  People, 
16  111.  233.     Ind.  Hayes  v.  State,  55  Ind.  99; 
Dowdell  v.  State,  58  Ind.  333.    Kan.  State  ex 
rel.  v.  Studt.  31  Kan.  245,  1  Pac,  685.     Md. 
Strauss  v.  Heiss,  48  Md.  292.   Mass.  Common- 
wealth v  Kimball,  88  Mass.   (21  Pick.)   373, 
376.     Mich.  People  v.  Bussell,  59  Mich.  104, 
112     26   N.   W.   306.      Mlam.  Swann   v.    Buck. 
40  Miss.  268.    Neb.  Johnson  v.  Hahn,  4  Neb. 
139;  Ex  parte  Wolf,  14  Neb.  24.  31,  14  N.  W. 
660;  Brome  v.  Cuming  Co.,  31  Neb.   362,  47 
N.    W.    1050.      Nev.   State    ex    rel.    Flack    v. 
Rogers,    10    Nev.    319.      N.    H.    Leighton    v. 
Walker,  9  N.  *&.  59.     N.  Y.  Dexter  &  L.  P. 
R.  Co.  v.  Allen.  16  Barb.  16.     Ore.  State  v. 
Chadwick,  10  Ore.  466,  473;  Little  v.  Cogs- 
well, 20  Ore.  345,  347,  848,  25  Pac.  727.    Tex* 
Rogers  v.  Watrous,  8  Tex.  62.     Waaa.  State 
v.    Carbon    Hill     Coal    Co.,    4    Wash.     422, 
30  Pac.  728.     W.  Va.  Conley  v.  Calhoun  Co., 
2  W.  Va.  416.    Fed.  Daviess  v.  Fairbairn,  44 
U.   S.    (3   How.)    636,   11   L.   ed.   760;   Norrls 
v.  Crocker,  54  U.  S.  (18  How.)  429,  14  U  ed. 
210;   United   States  v.   Tynen,   78   U.   a    (11 
Wall.)  88,  92;  Murdook  v.  Memphis,  87  U.  S. 
(20  Wall.)  690,  22  L.  ed.  429;  United  States 
v.  Cheeseman,  3  Sawy.  C.  C.  424,  429,  25  Fed. 
Cas.    414;   United    States   v.    Barr,    4    Sawy. 
C.  C.  254,  256,  24  Fed.  Cas.  1016. 

III.    REPEAL.  AND  REVISION. 

AS.  Of  "Inconsistent  lawn  and  parts  of 
laws* — As  to  effect. — Where  an  act  contains 
a  clause  repealing  all  laws  or  parts  of  laws 
in  conflict  with  its  provisions,  a  previous 
law  the  material  provisions  of  which  are 
repugnant  to  and  irreconcilable  with  the 
provisions  of  the  new  act,  is  repealed  by 
the  latter,  unless  its  terms  show  an  inten- 
tion to  keep  the  previous  act  in  force. — 
People  ex  rel.  Klrkpatrlck  v.  Qrlppen,  2fr 
Cal.  677. 

M,  Same— An  act  repealing  all  acts  and 
part*  of  acta  inconsistent  with  Its  provt- 
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■Ions,  but  not  repealing:  by  name  a  prior  act 
on  the  same  subject-matter,  does  not,  re- 
peal, but  leaves  in  force  any  portions  of 
such  prior  acts  as  are  not  In  conflict  with 
the  latter  act. — People  ex  rel.  Anderson  v. 
Durick,  20  Cal.  94,  96.  See  Ala.  Clark  v. 
School  Comrs.  Mobile,  36  Ala.  621;  Horton 
v.  School  Comrs.  Mobile,  43  Ala.  598,  607; 
Ogbourne  v.  Ogrbourne,  60  Ala.  616,  619. 
lad.  Zonker  v.  Cowan,  84  Ind.  395,  398.  Iowa. 
Cole  v.  Supervisors,  11  Iowa  552.  R,  I.  State 
v.  Pollard,  6  R.  I.  290. 

28.  Same— Exception  to  rale. — This  Is  the 
case  except  in  those  cases  where  it  is 
clearly  manifested  that  the  legislature  in- 
tended to  prescribe  the  only  rule  which 
should  govern  the  subject-matter.  City 
etc.  Sacramento  v.  Bird,  15  Cal.  294.  Ala, 
Ogrbourne  v.  Ogrbourne,  60  Ala.  616,  620. 
Ml—  Swann  v.  Buck,  40  Miss.  268.  Pa. 
Johnson's  Estate,  S3  Pa.  St.  511.  Fed. 
Daviess  v.  Fairbairn,  44  U.  S.  (8  How.)  636, 
11  L.  ed.  760. 

at.  Repeal  of  designated  part— Balance 
in  force* — Where  a  subsequent  statute  in 
direct  terms  repeals  designated  sections  or 
portions  of  a  former  statute  upon  the  same 
general  subject-matter,  it  is  equivalent  to 
declaring:  that  the  sections  or  portions  not 
designated  shall  remain  in  force,  there  be- 
ing: no  repugnance  between  such  remaining; 
sections  or  portions  and  the  subsequent 
statute. — Crosby  v.  Patch,  18  Cal.  439,  443. 
See  Williams  v.  Pritchard,  4  Durnf.  &  E. 
(4  T.  R.)  2,  2  Rev.  Rep.  310. 

97.  Same— Partial  act— Supplemental  act. 
— A  general  repealing  act  to  which  a  supple- 
mental act  is  passed  the  following  day  ex- 
cepting certain  counties  from  the  action  of 
the  general  act,  the  two  will  be  construed 
as  one  act. — Manlove  v.  White,  8  Cal.  376. 

28.  A  mere  declaration  in  a  subse- 
quent statute  that  the  repealing  statute 
shall  not  repeal  designated  laws  or  provi- 
sions of  laws  does  not  have  the  effect  to 
exempt  them  from  the  operation  of  the  re- 
peal or  to  revive  them. — State  v.  Conk  ling, 
It  CsX  501. 


as.  Same— Partial  repeal— By  an  amend- 
ment—Effect. — Where  a  general  act  affect- 
ing all  the  counties  of  the  state  is  repealed 
as  to  one  county  and  is  thereafter  amended 
as  thus  partially  repealed,  the  amendment 
will  not  affect  the  county  as  to  which  the 
general  act  Is  repealed. — People  v.  Tyler, 
36  Cal.  522. 

80.  Repeal  of  general  law  — Effect  on 
apeeial  law  adopting  by  reference. — Where 
a  local  and  special  law  refers  to  and  adopts 
the  provisions  of  a  general  law,  a  subse- 
quent repeal  of  the  general  law  does  not 
necessarily  abrogate  or  affect  such  local 
and  special  law. — Schwenke  v.  Union  Depot 
&  R.  Co.,  7  Colo.  612.  4  Pac.  906,  7  Colo.  521, 
6  Pac.  816. 

81.  Revival  —  Repeal  of  repealing  act 
does  not  revive  the  former  repealed  act  oi 
give  it  any  force  or  effect;  it  must  be  re- 
enacted  to  be  revived. — People  v.  Hunt*  41 
Cal.  435;  Meek  v.  McClure,  49  Cal.  623,  626; 
Thomason  v.  Ruggles,  69  Cal.  465,  470,  11 
Pac.  20.  See  111.  Sullivan  v.  People,  15  111. 
233.  La.  Wltkouskie  v.  Witkouskie,  16  La. 
Ann.  232;  Tallamon  v.  Cardenas,  14  La.  Ann. 
509.  Wis.  Smith  v.  Hoyt,  14  Wis.  252.  Fed. 
Milne  v.  Huber,  3  McL.  C.  C.  212,  17  Fed. 
Cas.  403. 

•  82.  Same— Repeal  of  special  act  con- 
trolling general  law  i*. — Where  a  subse- 
quent special  statute  controls  the  provi- 
sions of  a  general  statute,  the  latter  is 
revived  by  an  amendment  of  the  former, 
calculated  to  give  effect  to  the  general  law. 
— People  ex  rel.  Attorney-General  v. 
Phoenix,  6  Cal.  92.  See  People  ex  rel.  Fow- 
ler v.  Wells,  11  Cal.  829,  339. 

S3.  Repeal  of  prohibitory  act-— Legalising 
contracts. — Repeal  of  a  prohibitory  act  does 
not  make  valid  those  contracts  entered  Into 
in  violation  of  law  or  against  law. — Me. 
Banchor  v.  Mansel,  47  Me.  68,  62.  Ohio. 
Nichols  v.  Poulson.  6  Ohio  305,  309.  Fed. 
Milne  v.  Huber,  8  McL.  C.  C.  212,  17  Fed. 
Cas.  408. 


§  19.  THIS  ACT,  HOW  CITED,  ENUMERATED,  ETC.  This  act,  whenever 
cited,  enumerated,  referred  to,  or  amended,  may  be  designated  simply  as  "The 
Code  of  Civil  Procedure,"  adding,  when  necessary,  the  number  of  the  section. 

History:    Enacted  March  11,  1872. 


AMENDMENTS  TO  CODE. 

L  Amendments  to  the  code — Method  of  mak- 
ing— Reason  for  practice.  • 

S.  Same — Effect  of  on  unchanged  portion. 


to  code— Method  of  mnk- 
for  practice. — The  form  in 
which  amendments  to  the  codes  have  gen- 
erally been  made,  by  declaring  that  a  par- 
ticular section  shall  be  amended  so  aa  to 
in   a.   fjiven  way,  was  adopted  for  the 


purpose  of  adjusting  the  amendment  to  the 
original    enactment,  so  that  when  the  sys- 


tem should,  after  repeated  amendments,  be- 
come complete,  the  different  parts  might  be 
put  together  without  further  revision  and 
thus  form  a  perfect  code. — Central  Pac.  R. 
Co.  v.  Shackelford,  63  Cal.  261,  265.  See  Ely 
v.  Holton.  15  N.  Y.  696,  698. 

2.  Same— Effect  of  oh  unchanged  por- 
tion.— The  portions  of  the  amended  section 
of  the  codes,  which  are  merely  copied  into 
the  new  enactment  without  change,  are  not 
to  be  considered  as  repealed  thereby  and 
again. re- enacted,  but  to  have  been  the  law 
all  along,  and  the  new  parts,  or  the  changed 
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portions;  are  not  to  be  taken  to  have  been  fc04,    618,    49    Pac.    736.     See   State    ex    reL 

the  law  at  any  time  prior  to  the  passage  of  Blossom   v.    Horton,    21    Nev.    300,    306,    30 

the   amended   act. — Central   Pac.   R.    Co.   v.  Pac.  876;  Haritwen  v.  The  Louis  Olsen,  52 

Shackelford,  63  Cat  261,  265,  266;  People  ex  Fed.  652,  654. 
rel.  Warfleld  v.  Sutter  8t.  R.  Co.,  117  Cal. 

§20.    JUDICIAL  REMEDIES  DEFINED.    Judicial  remedies  are  such  as 

are  administered  by  the  courts  of  justice,  or  by  judicial  officers  empowered  for 

that  purpose  by  the  constitution  and  statutes  of  this  state. 

History:   Enacted  March  11,  1872. 

JUDICIAL  BEMEDIES.  between  the  parties,  and  with  whom  Is  the 

,    «  ,       .  right  of  the  case/'  Is  judicial  action. — Marin 

1.  Commissioners    note.  Water  &  Power  Co  y  Rallroad  commission, 

2, 3.  Judicial  action  and  powers.  171  cal.  706,  164  Pac.  864. 

1.    OonmlMloaera*  mote  says:     "The  defl-  As  to  canity  powers  of  saperlor  courts. 


nitlon  in  the  text  Is  introduced  as  a  con-  see,  ante,  f  4,  note  Part  IIL 
else  and  convenient  definition  of  Judicial  3.  A  determination  of  the  rights  of  an 
remedies.  Every  application  to  a  court  of  individual  under  the  existing  law  Is  an  ex- 
Justice  for  a  Judgment  or  order  is  a  rem-  ercl8e  Qf  judicial  power.  An  essential  ele- 
edy."— Citing  Belknap  v.  Waters,  11  N.  Y.  ment  of  judicial  power,  distinguishing  it 
477,  478;  In  matter  of  Cooper.  22  N.  Y.  from  legislative  power,  is  that  it  requires 
80,  87,  11  Abb.  Pr.  (N.  Y.)  829,  20  How.  Pr.  the  ascertainment  of  existing  rights.— 
(N.  Y.)  1,  8.  Marin  Water  &  Power  Co.  v.  Railroad  Com- 

2.    Judicial  action  and  power*— To  deter-  mission,  171  Cal.  7.06,  154  Pac.  864. 
mine  "what  shall  be  adjudged  or  decreed 

§  21.  DIVISION  OF  JUDICIAL  REMEDIES.  These  remedies  are  divided 
into  two  classes : 

1.  Actions ;  and, 

2.  Special  proceedings. 

History:   Enacted  March  11,  1872. 

DIVISION  OF  BEMEDIES.  Board  of  Police,  89  N.  Y.  506,  affirming  40 

,a       .,         ^j»         t*«j-.u         *  Barb.  (N.  Y.)   62;  People  ex  rel.  Harvey  v. 

1.  Special  proceeding- Limitation  of.  Heatht  20  How  p,  (N  Y#)  m  m 

2.  Compare.  a#    coap^,     People     v.     Boardman,     4 
1.     Special    proceeding— ^Limitation   of   to  Keyes  (N.  Y.)  69;  and  People  ex  reL  Muller 

a  litigation  In.  a  court  of  Justice. — In  matter  v.  Commissioners  of  Highways,  27  How.  Pr. 

of  Dodd,  27  N.  Y.  629,  633.     See  People  v.  (N.  Y.)  158. 

§  22.  ACTION  DEFINED.  An  action  is  an  ordinary  proceeding  in  a  court 
of  justice  by  which  one  party  prosecutes  another  for  the  enforcement  or  pro- 
tection of  a  right,  the  redress  or  prevention  of  a  wrong,  or  the  punishment  of 

a  public  offense. 

History:    Enacted  March  11,  1872. 

ACTION— WHAT  CONSTITUTES.  *3.  Same—What  is  not  —  Application  for 

~     .     .        -r^  A  .                ™  admission  as  an  attorney. 

1-  8.  Actaon-What  »,  generally.  14   Same-Same-Application  for  an  in- 

4,5.  Same — Same — Proceedings    for   parti-  junction. 

tion  of  land.  15#  Same— Same— AppHcation  to  vacate  a 

6.  Same  —  Same  —  Proceeding   to   annul  judgment,  when. 

P8^11*1-  16.  Same— Same— Proceedings  in  eminent 

7.  Same  —  Same — Proceeding   to   deter-  domain. 

mine  claims.  17.  Same — Same  —  Proceedings   on   ref  er- 

8.  Same — Same — Proceeding  to  enforce  «nce  of  claims,  when. 

mechanics'  lien.  18.  Same — Same — Proceeding  in  probate. 

9.  Same  — Same  —  Proceeding  to  obtain  19.  Same  —  Same  —  Proceeding  in  insolv- 

remedy  given  by  writ  of  mandate.  ency. 

10-12.  Same — Same — Proceeding    supplemen-  20.  Same — Same — Proceeding  (0  establish 

tary  to  execution.  character  of  newspaper. 
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21.  Same — Same — Proceeding    to    punish 

party  for  contempt. 

22.  Same — Same — Submission  under  sec- 

tion 1138,  post. 

23.  Same — Same — Summary  proceedings  to 

remove  tenant. 

24-30.  "  Action' '  or  " suit ' '—Distinction  and 
appropriate  use  of  terms. 

31.  Judgment — Action  upon  domestic. 

32.  Same — For  foreclosure. 

33.  Same — Issuance  of  execution. 

34.  Same— Same— Foreign  judgment. 

35.  Same — Time  for  execution  expired. 

36.  Same — Merger  of  original  judgment. 

37.  Same — Limitation  of  doctrine. 

1.  Action— Wna,t  la,  generally. — An  ac- 
tion Is  a  lawful  demand  of  a  man's  right. 
— Commissioners'  note,  citing:  Co.  Litt.  285a, 
I  492;  President  etc.  Bank  of  Commerce  v. 
Rutland  &  W.  R.  Co.,  10  How.  Pr.  (N.  T.) 
1,  9;  Mayhew  v.  Robinson,  10  How.  Pr. 
<K.  Y.)  162,  164. 

2.  Any  judicial  proceeding1  which,  if  con- 
ducted to  a  termination,  will  result  in  a 
judgment  or  decree,  is  an  action. — People 
r.  County  Judge  of  Rensselaer,  13  How.  Pr. 
<N.  T.)  398,  400;  People  ex  rel.  Sanders  v. 
Colborne,  20  How.  Pr.  (N.  Y.)  378,  380. 

3.  Not  every  judicial  decision  which  ter- 
minates in  a  judgment  constitutes  an  ac- 
tion.— Coe  v.  Coe.,  14  Abb.  Pr.  (N.  Y.)  86,  88, 
37  Barb.  (N.  Y.)  233. 


4.  Same— Same— Proceedings  for  parti- 
tion of  lands,  by  summons  and  complaint, 
are  actions. — Backus  v.  S  til  well,  3  How.  Pr. 
(N.  Y.)  318,  1  Code  Rep.  70;  Myers  v.  Ras- 
back,  3  How.  Pr.  (N.  Y.)  318,  2  Code  Rep. 
70. 

8.  Comparet  Trover  v.  Traver,  8  How. 
Pr.  (N.  Y.)  361,  affirmed  3  How.  Pr.  (N.  Y.) 
168.  1  Code  Rep.  112;  explained  in  Row  v. 
Row,  4  How.  Pr.  (N.  Y.)  138. 

C  Hiwe  Same— Proceeding:  to  annul 
patent  granting  land,  brought  by  attorney- 
general,  is  an  action. — People  v.  Clarke,  9 
S.  Y.  489,  11  Barb.  (N.  Y.)  337. 

7.  Same  —  Same  —  Proceeding;  to  deter- 
mine einfm*  relating  to  real  property,  is  an 
action. — Mann  v.  Provost,  3  Abb.  Pr.  (N.  Y.) 
446. 


8.  Same— Same— Proceeding  to  enforce 
mechanic**  Item,  Is  an  action. — People  v. 
County  Judge  of  Rensselaer,  18  How.  Pr. 
<N.  Y.)  898. 

t.  Same  —  Same  —  Proceeding*  to  obtain 
remedy  given  by  writ  of  mandate,  where 
issue  Is  made  and  issue  joined,  is  an  action. 
— People  ex  rel.  Sanders  v.  Colborne,  20 
How.  Pr.  (N.  Y.)  878,  882;  People  v.  Lewis, 
28  How.  Pr.  (N.  Y.)  169,  470. 

Id.  Heme  Same— Proceeding:  supplemen- 
tary to  exeentlon  has  been  held  under  a 
similar  provision  of  the  New  York  code  not 
to  be  a  special  proceeding  under  the  code, 
but  a  proceeding  In  the  action. — Lawrence 

t.  Farmers'  L.  *  T.  Co.,  •  Duer  (N.  Y.)  689; 

C.C." 


Dresser  v.  Van  Pelt,  16  How.  Pr.  (N.  Y.)  19; 
Bank  v.  Spencer,  16  How.  Pr.  (N.  Y.)  412; 
Seeley  v.  Black,  36  How.  Pr.  (N.  Y.)  369. 

11.  An  order  or  decree  having  been  made 
In  an  action.  If  a  party  to  the  action  insti- 
tutes proceedings  to  enforce  it,  it  is  a  pro- 
ceeding In  the  action,  and  not  a  special 
proceeding. — Pitt  v.  Davison,  37  N.  Y.  235. 
3  Abb.  Pr.  N.  8.  (N.  Y.)  898,  405,  34  How.  Pr. 
(N.  Y.)   374. 

12.  Otherwise,  however,  if  proceeding  be 
for  punishment,  as  for  contempt,  of  party 
disobeying  order. — Holatein  v.  Rice,  15  Abb. 
Pr.  (N.  Y.)  307,  24  How.  Pr.  (N.  Y.)  135. 

13.  Same—What  Is  not.— Application  for 
admission  as  an  attorney,  and  an  order 
denying  it,  is  not  an  action. — Matter  of 
Cooper,  22  N.  Y.  80,  87,  20  How.  Pr.  (N.  Y.) 
1;  Matter  of  the  Graduates,  11  Abb.  Pr. 
(N.  Y.)  301. 

14.  Same— Same— Application  for  an  In- 
junction, which  before  answer  is  not  an 
ordinary  proceeding  In  the  action,  is  not  an 
action. — Becker  v.  Hager,  8  How.  Pr. 
(N.  Y.)  68. 

15.  Same  Same— Application  to  vacate  a 
Judgment  rendered  upon  confession,  is  not 
an  action. — Belknap  v.  Waters,  11  N.  Y.  477. 

IS.  Same— Same— Proceeding:  In  eminent 
domain  is  not  action,  as  herein  defined, 
and  provisions  of  the  code  which  treat  of 
actions  only  do  not  apply  to  proceedings  of 
this  character;  but  since  sections  170  and 
398,  Code  of  Civil  Procedure,  expressly  re- 
late to  both  actions  and  proceedings,  those 
sections  apply  to  such  proceedings. — John 
Heinlen  Co.  v.  Superior  Court,  17  Cal.  App. 
663,  121  Pac.  293. 

17.  Same— Same— Proceeding     on     refer- 
ence of  claims  against  administrator  or  ex- 
ecutor, is  not  an  action. — Coe  v.  Coe,  14  Abb.. 
Pr.   (N.  Y.)   86,  37  Barb.   (N.  Y.)   232;  Akely 
v.  Akely,  17  How.  Pr.  (N.  Y.)  21. 

18.  Same— Same— Proceeding  In  probate 
is  not  an  action  at  law  as  defined  in  this 
section.  According  to  the  course  of  the 
common  law,  probate  matters  belonged  to 
ecclesiastical  jurisdiction. — In  re  Estate  of 
Moore,  72  Cal.  335,  338,  18  Pac.  880. 

19.  Same  —  Same  —  Proceeding  In  Insol- 
vency not  an  action  as  defined  in  this  sec- 
tion of  the  code. — In  matter  Dennery,  89 
Cal.  101.  106,  26  Pac.  639. 

See,  post,  §  23,  note  pars.  1-9. 

20.  Same— Same— Proceeding  to  establish 
character  of  newspaper. — Proceeding  by 
owner  of  a  newspaper  to  have  Its  character 
established  as  a  paper  of  general  circula- 
tion within  the  provisions  of  section  4460, 
Political  Code,  is  not  an  action  at  law,  under 
the  provisions  of  above  section. — In  re  Her- 
man, 183  Cal.  153,  191  Pac.  934. 

21.  Same— Same— Proceeding  to  punish 
party  for  contempt  In  a  proceeding  supple- 
mentary to  execution,  is  not  an  action. — 
Gray  v.  Cook,  15  Abb.  Pr.  (N.  Y.)  308.  note; 
Forbes  v.  Willard,  84  Barb.  (N.  Y.  520;  Hol- 
stein  v.  Rice,  24  How.  Pr.  (N.  Y.)  185. 


•  22 


"ACTION"  OR  "SUIT"— -DISTINCTION  OF  TERMS. 


[Prelim.  Provtu 


22.  Same— Same— Submission  under  aec- 
tlon  1138,  post,  would  not  be  an  action;  so 
held  under  a  similar  provision  of  the  New 
York  code. — Lang-  v.  Ropke,  8  N.  Y.  Super. 
Ct  Rep.  (1  Duer)  70ft 


23.  Same— Same— Sammary  proceedings 
to  remove  tenant  from  demised  premises,  is 
not  an  action. — People  ex  rel.  Livermore  v. 
Hamilton,  15  Abb.  Pr.  (N.  Y.)  328,  affirmed 
39  N.  Y.  107;  People  v.  Broadman,  4  Keyes 
(N.  Y.)  59. 

As  to  election  contest  being  a  special  pro* 
ceedlna;,  see,  post,  8  52,  note  par.  74. 

24.  "Action"  or  "»ult" — Distinction  and 
appropriate  use  of  terms. — Under  the  code 
system  of  pleading  in  use  in  most  jurisdic- 
tions of  the  American  Union,  the  words 
"suit"  and  "action"  are  used  synonymously 
to  designate  the  ordinary  proceeding's 
adopted  by  one  who  seeks,  in  a  court  of 
justice,  any  remedy  which  the  law  affords 
for  the  enforcement  or  protection  of  a  pri- 
vate right,  or  the  redress  or  prevention  of  a 
private  wrong,  or  by  the  state  or  people, 
for  the  punishment  of  a  public  offense.  This 
view  will  be  fully  elucidated  by  an  examin- 
ation of  the  cases  collected  in  1  Words  and 
Phrases  139,  title  "Action,"  and  7  Words 
and  Phrases  6771,  title  "Suit." 

25.  Thus  it  is  said  that  a  "suit"  is  the 
usual  method  of  settling1  a  right  (Olenn  v. 
Thistle,  23  Miss.,  1  Cushm.  42);  a  remedy 
which  the  law  gives  to  enforce  a  right 
(Chlsholm  v.  Lewis,  66  Ga.  729);  an  at- 
tempt to  gain  an  end  by  legal  process  (Dob- 
bins v.  First  Nat  Bank,  112  111.  553);  a  pros- 
ecution of  some  claim,  demand,  or  request 
(Cornish  v.  Milwaukee  L.  W.  R.  Co.,  60  Wis. 
476,  19  N.  W.  443;  Cohens  v.  Virginia,  19 
U.  S.  (6  Wheat.)  6  L.  ed.  257),  etc. 

26.  Similar  language  Is  used  in  connec- 
tion with  "action,"  and  in  some  instances 
It  is  stated  specifically  that  the  two  are 
synonymous  (Miller  v.  Rapp,  7  Ind.  App. 
89,  34  N.  E.  125).  In  others  it  Is  said  that 
though  synonymous,  "suit"  is  more  compre- 
hensive than  "action"  (Tilden  v.  Aitkin,  37 
App.  Dlv.  28.  63  N.  Y.  Supp.  736;  Ulshafer  v. 
Stewart,  71  Pa.  St.  170).  Again,  it  is  said 
that  though  used  synonymously,  and  though 
"suit"  is  broader  and  more  comprehensive 
than  "action,"  yet  the  latter  more  properly 
designates  a  proceeding  at  law,  and  the 
former  a  proceeding  in  equity  (Miller  v. 
Rapp,  7  Ind.  App.  89,  34  N.  E.  125;  Hall  v. 
Bartlett,  9  Barb.  (N.  Y.)  297;  Weston  v. 
Charleston,  27  U.  S.  (2  Pet.)  449,  7  L.  ed. 
481;  Appleton  v.  Turnbull,  84  Me.  72,  24  Atl. 
592;  Branagan  v.  Kay,  33  S.  C:  293,  11  S.  E. 
970,  and  others). 

27.  These  two  words  are  used  so  indis- 
criminately to  denote  the  ordinary  proceed- 
ing in  courts  of  justice  whereby  rights  are 
enforced,  wrongs  redressed,  and  offenses 
punished,  that  whatever  distinction  may 
have  existed  has  practically  disappeared. 
It  should  be  the  task  of  courts  and  lawyers 
to  remedy  this  condition.  The  anomaly  so 
often  observed  of  referring  to  the  procecd- 
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ing  at  bar  as  an  "action"  in  one  paragraph 
of  an  opinion,  and  as  a  "suit"  in  another,  is 
wholly  inexcusable.  Habit  of  looseness  in 
the  use  of  words  is  not  only  a  bad  example 
but  may  very  readily  lead  to  looseness  in 
the  application  of  principles,  even  if  it  does 
not  in  itself  sometimes  work  harm.  Illus- 
trations are  numerous.  In  one  case  the 
court  speaks  of  a  "suit  at  law"  under  the 
system  of  pleading:  Invented  by  the  founders 
of  the  theory  of  jurisprudence,  technically 
known  as  the  "common  law";  the  word 
"suit"  is  utterly  unknown.  It  would  be  use- 
less to  undertake  to  trace  its  origin.  In  a 
Pennsylvania  case  it  was  suggested  that  it 
was  doubtless  traceable  to  the  word  secta, 
a  witness,  a  suit  being  a  proceeding  where 
witnesses  were  required  to  be  produced  inde 
producit  sec  tarn  (2  Bl.  Comm.  295).  But  in- 
vestigations into  philology  by  courts  do 
not  always  end  happily.  In  a  Tennessee 
case  the  court  stated  that  Coke  defined  a 
suit  to  be  "actio  aliud  est"  etc.  In  other 
words,  Coke  defined  an  action  and  not  a 
suit. 

28.  Doubtless  the  word  "suit"  was  the 
Invention  of  laymen,  while  action  was 
clearly  the  invention  of  the  special  plead- 
ers. If  the  word  suit  was  ever  heard  in 
courts  of  law  it  was  in  the  mouths  of  those 
who  knew  not  the  forms  In  use  in  that  tri- 
bunal. The  technical  character  of  all  pro- 
ceedings there  forbade  its  use  otherwise. 
Hence,  we  may  readily  conclude  that  the 
word  "suit"  came  to  be  used  almost  ex- 
clusively in  the  forum  where  forms  and 
technicalities  were  accustomed  to  give  way 
to  the  operations  of  the  chancellor's  con- 
science, and  the  unfettered  sense  of  justice 
and  right  which  were "  assumed  to  control 
his  determinations.  It  Is  said  that  a  "suit" 
was  popularly  understood  to  be  any  action 
or  proceeding  in  a  court  of  justice,  whether 
commenced  by  writ,  bill,  petition,  informa- 
tion, or  indictment.  (In  re  Grape  St.,  103 
Pa.  St.  121.)  It  is  in  this  sense — the  popu- 
lar sense — that  It  was  used  in  the  begin- 
ning, and  It  is  in  this  sense  that  it  has  come 
down  to  us,  and  while  every  essential  dis- 
tinction in  language  and  the  use  of  words 
should  be  preserved,  there  is  plenty  of  prec- 
edent and  ample  excuse,  though  little  rea- 
son, for  the  application  of  the  word  "suit" 
to  all  ordinary  proceedings  both  in  law  and 
equity. — City  of  Marion  v.  Ganby,  68  Iowa 
142,  26  N.  W.  40.  And  see  also,  Nlantic 
Mills  Co.  v.  Riverside  &  O.  Mills,  19  R.  I. 
34,  31  Atl.  432;  Didier  v.  Davison,  10  Paige 
515;  McPike  v.  McPike,  10  111.  App.  (10 
Bradw.)  332. 

29.  On  the  other  hand  the  word  "action" 
possesses  a  strictly  technical  signification, 
requiring  Its  application  to  proceedings  at 
law  alone,  and  its  use  in  dealing  with  pro- 
ceedings In  equity  is  therefore  unwarranted, 
unless  warrant  Is  to  be  found  In  the  code 
itself.  Is  there  such  warrant?  The  code 
undertakes  to  divide  all  proceedings, 
whether  at  law  or  in  equity,  Into  actions 
and  special  proceedings.     Has  it  done  so? 
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The  nomenclature  throughout  is  that  of 
proceedings  at  law,  as  distinguished  from 
proceedings  in  equity.  The  subjects  treated 
are  legal  and  not  equitable.  In  dealing 
with  rights  and  obligations  the  code  has 
left  the  entire  scope  of  the  chancellor's 
jurisdiction,  with  rare  exceptions,  un- 
touched, undefined.  It  is  now  where  it  was 
before,  and  necessarily  so.  The  forms  of 
actions  at  law  have  been  abolished,  but  this 
does  not  mean  that  actions  themselves  have 
been  dispensed  with,  or  that,  in  the  absence 
of  specific  code  provisions  (and  there  are  a 
few,  notably  divorce  actions),  present  con- 
ditions have  extended  the  use  of  a  purely 
technical  word  to  new  and  unauthorized 
senses. 

30.  However  this  may  be,  it  is  clear  that 
there  are  settled  distinctions  between  pro- 
ceedings at  law  and  proceedings  In  equity, 
which  ought  to  be  preserved  as  aids  to  the 
proper  application  of  rules  of  logic  to  legal 
argument  and  decisions,  and,  since  the  code 
unquestionably  leaves  this  matter  open,  it 
la  the  province  of  the  courts,  and  it  ought 
to  be  their  care,  to  preserve  those  distinc- 
tions by  applying  the  word  "action"  to  pro- 
ceedings on  the  law  side,  and  the  word 
"suit**  to  proceedings  on  the  equity  side  of 
the  docket. 


SI.     Jud*meMt  —  Action     upon      domestic 

lies. — Ames  v.  Hoy,  12  Cal.  11,  19;  Stuart  v. 
Lander,  16  Cal.  372,  373,  375,  76  Am.  Dec. 
538;  Brewster  v.  Ludekins,  19  Cal.  162,  170. 
See  Ala.  Kingsland  v.  Forrest,  18  Ala.  619, 
52  Am.  Dec.  282;  Elliot  v.  Holbrook,  38  Ala. 
659.  Conn.  Dennlson  v.  Williams,  4  Conn. 
402;  Ives  v.  Finch,  28  Conn.  112.  111.  Great- 
house  T.  Smith,  4  111.  (3  Scam.)  641.  Ind. 
Davidson  v.  Nebaker,  21  Ind.  334,  336,  83 
Am.  Dec  860.  Iowa,  Haven  v.  Baldwin,  5 
Iowa  603;  Thompson  v.  Lee  Co.,  22  Iowa  206. 
Kan.  Burnes  v.-  Simpson,  9  Kan.  668,  668; 
Hummer  v.  Lamphear,  32  Kan.  439,  442,  49 
Am.  Rep.  491,  4  Pac  866.  BUm.  Clark  v. 
Goodwin,  14  Mass.  287.  Mo.  Field  v.  Sander- 
son, 34  Mo.  542,  86  Am.  Dec.  124.     Neb.  El- 


dredge  v.  Aultman,  36  Neb.  884,  885,  37  Am. 
St  Rep.  476,  63  N.  W.  1008.  N.  Y.  Millard 
v.  Whi taker,  6  Hill  408;  Jackson  ex  d. 
Sternberg  v.  Shaffer,  11  John.  613;  Small  v. 
Wheaton,  4  E.  D.  Smith  306,  427;  Andrews 
v.  Smith,  9  Wend.  53.  N.  C.  McLean  v. 
McLean,  90  N.  C.  530,  532.  Ohio.  Headley  v. 
Hoby,  6  Ohio  521. 

82.  Same  — For'  foreclosure. — Action  to 
enforce  a  judgment  for  the  foreclosure  of  a 
mortgage,  declaring  a  Hen  upon  the  real 
estate,  may  be  maintained  within  five  years. 
— Rowe  v.  Blake,  99  Cal.  167,  170,  87  Am. 
St  Rep.  45,  33  Pac.  864.  See  Ames  v.  Hoy, 
12  Cal.  11;  Lone  Jack  Mln.  Co.  v.  Megginson, 
82  Fed.  89,  92,  27  C.  C.  A.  63,  48  U.  S.  App. 
462. 

S3.  Same— Issuance  of  execution  neither 
bars  nor  suspends  the  right  to  maintain  an 
action  on  a  judgment — See  Ala.  Kingsland 
v.  Forrest,  18  Ala.  619,  52  Am.  Dec.  232.  111. 
Albin  v.  People,  46  111.  372.  Tenn.  Gardner 
v.  Henry,  5  Cold.  458. 

34.  Ssmr  Same— Foreign  judgment  up- 
on which  a  judgment  has  been  issued  and 
levy  made  upon  property  in  foreign  juris- 
diction may  be  the  basis  of  an  action  pend- 
ing proceedings  under  the  execution. — Field 
v.  Sanderson,  34  Mo.  642,  86  Am.  Dec.  124. 


85.     Same— Time  for  execution  expired  on 

first  judgment  does  not  bar  an  action  on 
the  judgment — Stuart  v.  Lander,  16  Cal. 
372,  378,  76  Am.  Dec  538. 


36.     Same— Merger  of  original   Judgment 

in  second  judgment  does  not  take  place,  and 
plaintiff  can  have  an  execution  upon  the 
original  judgment — McLean  v.  McLean,  90 
N.  C.  530,  532. 


87.  Same— Limitation  of  doctrine  in  some 
states  is  to  cases  where  it  is  shown  to  be 
necessary  to  enable  the  plaintiff  to  have 
the  full  benefit  of  his  judgment — Pitzer  v. 
Russell,  4  Ore.  127.  See  Hummer  v.  Lam- 
phear, 32  Kan.  439,  49  Am.  Rep.  491,  4  Pac. 
865. 


§  23.    SPECIAL  PROCEEDING  DEFINED.   Every  other  remedy  is  a  special 

proceeding. 

History:    Enacted  March  11.  1872. 

SPECIAL  PROCEEDING. 
1, 2.  As  to  what  is — In  general. 

3.  Same — Contest  to  revoke  probate  of  will. 

4.  Same  —  Entering    judgment    on    appeal 

bond. 

5,6.  Same— Heirship   proceedings  under   sec- 
tion 1664,  post. 

7.  Same — Insolvency  proceeding. 

8.  Same — Petition  for  the  appointment  ot 

a  guardian  of  the  person. 

9.  Same — Proceeding  to  establish  character 

ot  newspaper. 

10.  Jurisdiction  of — Conferred  by  the  con- 
stitution. 

1L  Nature  of— As  to  generally. 
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12.  Same — As  used  in  the  codes — contradis- 
tinguished from  "action." 
Bee,  also,  ante,  8  22,  note  pars.  13-23. 

1*  As  to  what  la— la  general* — Under  the 
provisions  of  above  section,  any  proceed- 
ings in  a  court  which  do  not  come  under 
the  common  law  and  equity  practice  as  an 
action  at  law  or  a  suit  in  chancery,  are  a 
special  proceeding:. — In  re  Herman,  183  Cal. 
163,  191  Pac.  934,  following:  In  re  Central 
Irrig-ation  Diet.,  117  Cal.  382,  387,  49  Pac. 
364,  356. 

A*  to  election  contest  being  a  special 
proceeding;,  see,  post,  8  52,  note  par.  74. 

2.  Any  proceeding:  in  a  court  which  under 
the   common  law  and  equity  practice  was 
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DIVISION  OF  ACTIONS — CIVIL  ACTIONS, 
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not  either  an  action  at  law  or  a  suit  in 
equity  is  a  Special  proceeding  under  this 
section. — County  of  Tuba  v.  North  America 
Consol.  Gold  M.  Co.,  IS  Cal.  App.  223,  225, 
107  Pac.  139. 

3.  Same— Content  to  revoke  probate  of 
will  is  a  special  proceeding. — In  matter  Es- 
tate of  Joseph,  118  Cal.  660,  50  Pac.  768. 


4.  Same— Entering  Judgment  on  appeal 
bond  against  sureties  thereon  is  not  a 
special  proceeding:  within  this  section. — 
Haw  ley  v.  Gray  Bros.  A.  S.  Pa  v.  Co.,  127 
Cal.  560,  561,  60  Pac.  437. 


5.  Same— Heirship  proceeding  under 
tion  1064,  post,  Is  a  special  proceeding 
within  this  section. — Smith  v.  Westerfield, 
88  Cal.  374,  379,  26  Pac.  206.  See  In  re  Bur- 
ton, 93  Cal.  469,  463,  464,  29  Pac.  36;  In  re 
Blythe.  110  Cal.  226,  228,  42  Pac.  641;  In  mat- 
ter Estate  of  Joseph,  118  Cal.  660,  663,  60 
Pac.  768. 

6.  Diarlnffulaheds  In  matter  Estate  of 
Sutro,  143  CaL  487,  492,  77  Pac.  402. 

7.  Same— Insolvency      proceeding      Is      a 

special  proceeding;  and  included  within  this 
section. — In  matter  of  Dennery,  89  Cal.  101, 
106,  26  Pac.  689. 

8.  Same— Petition  for  appointment  of 
guardian  for  the  person,  is,  when. — See, 
post,  {  30,  note  par.  8. 


9.  Same— Proceeding  to  establish  char- 
acter of  newspaper. — A  proceeding;  to  have 
its  character  established  as  a  paper  of 
general  circulation  within  the  provisions 
of  section  4460,  Political  Code,  is  a  special 
proceeding  under  the  provisions  of  the 
above  section. — In  re  Herman,  183  Cal.  153, 
191  Pac.  934. 

10.  Jurisdiction  of— Conferred  by  the 
constitution  upon  superior  courts,  but  inas- 
much as  they  are  such  only  as  are  created 
and  authorized  by  statute,  the  court  in  the 
exercise  of  this  jurisdiction  is  limited  by 
the  terms  and  conditions  under  which  the 
proceedings  are  authorized. — Smith  v.  West- 
erfield, 88  Cal.  374,  379,  26  Pac.  206. 

11.  Nature  of— As  to  generally. — Special 
proceedings  are  of  a  civil  nature. — See,  post, 
S  1607  and  note. 

12.  Same— As  used  In  codes— Contmdls- 
tfn«Tulshed  from  "action." — Any  proceeding 
in  a  court  which,  under  the  common  law 
and  equity  practice,  was  not  either  an  ac- 
tion at  law  or  a  suit  in  equity,  is  a  special 
proceeding  under  this  section. — In  matter 
Central  Irr.  Dist,  117  Cal.  882,  387,  49  Pac. 
Sff4. 

See,  ante,  $  22,  note  pars.  24-80. 

See,  also,  Encyc.  PI.  &  Pr.  112. 


§  24.    DIVISIONS  OF  ACTIONS.    Actions  are  of  two  kinds : 

1.  Civil ;  and, 

2.  Criminal.  History:   Enacted  March  11,  1872. 


DIVISION  OF  ACTIONS. 

1.  Civil  action — Form  of  discussed. 

2.  Same — What  is  a  civil  action. 

3.  Same — Arrest  of  defendant  in. 

4.  Same — Writ  ne  exeat  abolished. 

5.  Criminal  action — Definition,  etc. 

1.  Civil  action— Form  of  diacaased,  post, 
§  307  and  note. 

2.  Same— What  to  a  civil  action. — An  ac- 
tion setting:  forth  the  indebtedness  of  the 
defendant,  that  the  defendant's  wife  had  a 
large  amount  of  his  property,  as  his  fraudu- 
lent trustee,  to  keep  the  same  out  of  the 
reach  of  the  plaintiff,  and  that  the  defend- 
ant and  his  wife  were  about  to  depart  from 
the  state,  whether  considered  one  at  law  or 
in  equity,  is  a  civil  action  within  the  defi- 


nition of  the  code. — Ex  parte  Harker,  49 
Cal.  466. 

S.  Same— Arrest  of  defendant  In  civil 
action  is  provided  for  in  .the  code,  but  to 
secure  such  arrest  the  plaintiff  must  bring: 
himself  clearly  within  and  comply  with  the 
provisions  of  the  code. — Ex  parte  Harker, 
49  Cal.  465. 

4.  Same— Writ  ne  exeat  to  abolished  by 

the  code,  and  the  superior  court  has  no 
power  to  Issue  the  same, — Ex  parte  Harker, 
49  Cal.  465,  467.  See  Cable  v.  Alvord,  27 
Ohio  St.  664. 

5.  Criminal  action— Denned  and  provided 
for,  post,  8  31,  and  Kerr's  Cyc.  Penal  Code, 
2d  ed.,  S  683  and  note. 

See  Kerr's  Cyc,  Pen.  Code,  2d  ed.,  {683 
and  note. 


§  25.    CIVIL  ACTIONS  ARISE  OUT  OF  OBLIGATIONS  OB  INJURIES. 

civil  action  arises  out  of: 

1.  An  obligation ; 

2.  An  injury.  History:   Enacted  March  11,  1872. 


1.  Con»tmction*— Civil  action  is  one  aris- 
ing out  of  a  contract,  legal  obligation,  or 
Injury,  whether  the  proceeding  be  at  law 
or  In  equity. — Ex  parte  Harker,  49  Cal.  465, 


466.     See   Rowe  v.  Blake,  99  CaL   167,   170, 
37  Am.  St.  Rep.  45,  38  Pac.  864. 
See  note  37  Am.  St  Rep.  48. 


Prelim.  Prova.]         OBLIGATION— INJURY  TO  PERSON  OR  PROPERTY.  If**-** 

§26.  OBLIGATION  DEFINED.  An  obligation  is  a  legal  duty,  by  which 
one  person  is  bound  to  do  or  not  to  do  a  certain  thing,  and  arises  from : 

1.  Contract;  or, 

2.  Operation  of  law. 

History:  Enacted  March  11, 1872,  amended  to  correspond  with  $  1427 
Civil  Code,  March  24,  1874,  Code  Amdts.  1873-4,  p.  281;  repeal  by 
Code  Commission,  Act  March  8,  1901,  held  unconstitutional,  see  his- 
tory. 8  5  ante. 

1.  Oallsatlea* — as  to  what  constitutes,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §§'1427,  1428 
and  notes. 

§  27.    DIVISION  OF  INJURIES.  An  injury  is  of  two  kinds : 

1.  To  the  person;  and, 

2.  To  property. 

History:  Enacted  March  11,  1872;  repeal  by  Code  Commission,  Act 
March  8,  1901,  held  unconstitutional,  see  history*  §  6  ante. 

§  28.  INJURIES  TO  PROPERTY.  An  injury  to  property  consists  in  depriv- 
ing its  owner  of  the  benefit  of  it,  which  is  done  by  taking,  withholding,  deteri- 
orating, or  destroying  it. 

History:  Enacted  March  11,  1872;  repeal  by  Code  Commission,  Act 
March  8,  1901,  held  unconstitutional,  see  history,  §  6  ante. 

§29.    INJURIES  TO  THE  PERSON.    Every  other  injury  is  an  injury  to 

the  person. 

History:  Enacted  March  11,  1872;  repeal  by  Code  Commission,  Act 
March  8,  1901,  held  unconstitutional,  see  history*  i  6  ante. 

§30.    CIVIL  ACTION,  BY  WHOM  PROSECUTED.    A  civil  action  is  prose- 

cuted  by  one  party  against  another  for  the  enforcement  or  protection  of  a 

right,  or  the  redress  or  prevention  of  a  wrong. 

History:  Enacted  March  11,  1872;  repeal  by  Code  Commission,  Act 
March  8,  1901,  held  unconstitutional,  see  history,  §  6  ante. 

CIVIL  ACTION— FORM:    BY  WHOM  147.  48  Pac.  703.    Va.  Laegre  v.  Bossieux,  15 

PBOSECUTED.  Gratt.  88,  76  Am.  Dec.  189.     Fed.  Day  is  v. 

1.  Action— Form  of.  Bilsland.  85  U.  a   (18  Wall.)   659,  21  L.  ed. 

A  ft  A 

2. 3.  Same — By  assignee  of  chose  in  action. 

i  *   o-  r>  • s  r^«  *•     Compare i    Me*  Pearson  v.  Tlncker,  36 

4.5.  Same— By  assignee  of  hen.  Me  387     Wifc  Caldwell  v.  Lawrence,  10  wis. 

6,7.  Same — 8ame— Mechanics'  hen.  331.    e^,  Daublgny  v.  Duval,  5  Dumf.  &  E. 

8.  Same — Petition     for    appointment     of  (6  T.  R.)  604. 

goawikn  not-  4.     Same— By  aaslffBee  of  lien.— Assignee 

1.    Actio*)   -Farm  of  discussed,  post,  %  307,  of  1Ien   may  maintain  action   to   enforce. — 


et  seq.,  and  notes.  Duncan   v.   Hawn,   104   Cal.   10,   12,   37    Pac. 

%    Samt_A~tc.ee  of  a  ehooe  I.  actio*  !f  I  ***?  *  *>hn«°n'   10A   °*1'   ?*.•  ^ 

may  maintain  an  action  thereon,  and'where  "  l*c'  °?*;  Cfllarkwv:  Brown,  141  Cal.  93    96, 

It  caries  a  Hen  may  foreclose  the  latter.-  ™ Pa%68A*  »**  ^            T'  ^f8en'  M  ^ 

Duncan  ▼.  Hawn,  104  Cal.  10,  12,  37  Pac  626,  187'  147'  "  Fac#  703- 

Aisttaguisbine;  Mill*  v.  LaVerne  Land  Co.,  6-     But  assignee  of  mechanics'   lien   can 

*7  CsX  254,  tt  Am.  St.  Rep.  168,  32  Pac.  169;  not  flIe  notice  of  claim  of  lien  and  proceed 

McCrea    t.    Johnson,   104    Cal.    224,    226,    37  thereon.— McCrea  t.  Johnson,  104  Cal.   224, 

P*c    Ml      See  Mm.   Tuttle   v.    Howe.    14  87  Pac.  902. 

Mian.    145.     150.   100    Am.    Dec.    205.      Ml**.  «.     Same— Meeaanlca»    Uem,    partaking    of 

Kerr  t.  Moore.  54  Miss.  288.    Neb.  Rogers  v.  the  nature  of  a  mortgage,  must  be  assigned 

Omaha    Hotel     Co„    4    Neb.    64,    57.      Nev.  in  writing.— Bitter  v.  Stevenson,  7  Cal.  888, 

Skyrcne  t-  Occidental  M.  ft  Min.  Co.,  8  Nev.  11   Cal.    27.     See  Curnow  v.   Happy   Valley 

21t.     Ore.   Falconlo  v.  Larsen,   31   Ore.  187,  Blue  G.  &  H.  Co.,  68  Cal.  262,  264,  9  Pac.  149; 
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§§31,32  CRIMINAL  ACTIONS — NOT  MERGED  IN  CIVIL.  [Prelim.  Provs. 

Duncan  v.  Hawn,  104  CaL  10,  14,  15,  37  Pac.  8.     Same— Petition     for    appointment     of 

626.  snardlan    for    the    person    and    estate    of   a 

See  par.  5,  this  note.  minor,   not   instituted   or   conducted   in   the 

7.     Held  simply  to  declare  a  rule  of  evi-  name  of  the  child,  his  parents,  or  the  board 

dence  in:  Patent  Brick  Co.  v.  Moore,  75  Cal.  °*  supervisors,  is  not  an  action,  but    special 

205,  211,  16  Pac.  890.  proceeding. — Ex  parte  Miller,   109  Cal.   643, 

655,  42  Pac.  428. 

§  31.    CRIMINAL  ACTIONS.    The  Penal  Code  defines  and  provides  for  the 

prosecution  of  a  criminal  action. 

History:    Enacted  March  11,  1872;  repeal  by  Code  Commission,  Act 
March  8,  1901,  held  unconstitutional,  see  history,  |  6  ante. 

Deflmltiom  of  criminal  action. — See  Kerr's   Cyc.  Pen.  Code,  2d  ed.,  §  688  and  note. 

§32.  CIVIL  AND  CRIMINAL  REMEDIES  NOT  MERGED.  When  the  vio- 
lation of  a  right  admits  of  both  a  civil  and  criminal  remedy,  the  right  to  prose- 
cute the  one  is  not  merged  in  the  other. 

History:   Enacted  March  11,  1873* 


PART  I. 


OF  COUKTS  OF  JUSTICE. 

[The  original  Part  I,  comprising  §§  33  to  304,  and  divided  into  five  titles,  was  amended, 
"and  each  and  every  title,  chapter,  article,  and  section  of  said  Part  I,  and  a  new  Part  I  is 
substituted  to  take  the  place  thereof,  to  read  as  follows*': — Code  Amdts.  1880  (C.  C.  P.  pt.), 

pp.  21-59.1 

J  INTRODUCTORY  NOTE. 


1.  Amendment  of  1880. 

2.  8ame — Constitutionality. 

3.  Amendment  of  1901. 

4.  Same — Unconstitutionality. 

5.  Amendments  to  codes — Method  of  making. 
<>.  Same — Distinctions  between  constitutions. 
7.  Stare    decisis  —  Authority     of    Lewis    v. 

Dunne. 

1.  Amendaeit  of  1880.— By  an  act  ap- 
proved April  1,  1880,  to  make  the  code 
conform  to  the  Constitution  of  1879,  the 
legislature  amended  Part  I,  and  each  and 
every  title,  chapter,  article,  and  section 
thereof,  and  substituted  a  new  Part  I  to 
take  the  place  thereof  in  the  Code  of  Civil 
Procedure,  and  repealed  all  acts  and  parts 
of  acts  in  conflict  therewith. — Code  Amdts. 
1880  (C.  C.  P.  pt),  p.  21. 

2.  CoMtttutlonallty.  —  This  amendment 
was  held  by  the  supreme  court  to  be  con- 
stitutional.— People  ex  rel.  Pennle  v.  Ran- 
som, 58  Cal.   558. 

S.    Astesdmest   of  1M1. — By   an   act  ap- 
proved March  28,  1891,  the  legislature  cre- 
ated   and    established    a    commission    "for 
revising,  systematizing,  and   reforming   the 
laws  of  the  state"  (Stats,  and  Amdts.  1895, 
ch.    CCXXIT,    p.    846).      The    commissioners 
provided    for    in    this    act    were    duly    ap- 
pointed, and  thereafter  filed  with  the  secre- 
tary of  state  a  report  recommending,  among 
other    things,    a    revision    of    the    Code    of 
Civil  Procedure.     Thereafter  the  legislature 
embodied  this  recommendation  of  the  Code 
Commission  in  an  act,  which  was  approved 
March  8,  1901,  amending  some  sections,  re- 
pealing others,  and  adding  new^sections  to 
Part  I  and  other  parts  of  the  Code  of  Civil 
Procedure. — Stats,  and  Amdts.  1900-1901,  ch. 
Cn.  p.  117. 

4.    UBe»sMrtlt«ttc«allty< — This  act  was  by 
the  supreme  court  declared  to  be  unconsti- 


tutional because  of  insufficient  title  and 
improper  method  of  amendment. — Lewis  v. 
Dunne,  134  Cal.  291,  86  Am.  St.  Rep.  257, 
65  L.  R.  A.  833,   66  Pac.  478. 

5.  Ameidneiti  to  codes— Proper  method* 
of  is  discussed,  ante,  8  19,  note  par.  1,  Civil 
Code,  §  21  and  note. 

6.  Distinction  between  present  and  for- 
mer constitution. — There  is  a  broad  dis- 
tinction between  the  provisions  of  the  con- 
stitution of  1849  and  those  of  1879,  govern- 
ing the  manner  of  enacting  or  amending 
statutes.  The  former  constitution  required 
that  "every  law  enacted  by  the  legislature 
embrace  but  one  object,  and  that  shall  be 
expressed  in  its  title"  (Const.  1849,  Art.  IV, 
§25);  that  of  1879  provides  that  "every  act 
shall  embrage  but  one  subject,  which  shall 
be  expressed  in  its  title"  (Const.  1879,  Art. 
IV,  8  24).  Under  the  constitution  of  1849, 
statutes  were  properly  amendable  in  the 
manner  it  was  sought  to  amend  the  Code 
of  Civil  Procedure  by  chapter  CII,  Statutes 
of  1901;  for  the  "object"  of  that  chapter, 
as  expressed  In  its  title,  was  to  amend  the 
Codes,  and  that  "object"  embraced  several 
"subjects." 

7.  Stare  decisis— Authority  of  Lewi*  v. 
Dunne.  —  Previous  decisions  of  our  su- 
preme court  are  entitled  to  very  great 
weight,  whether  upon  constitutional  ques- 
tions or  matters  of  practice  (Duff  v.  Fisher, 
15  Cal.  375;  see,  post,  §  53,  note  pars.  312- 
376);  but  It  Is  thought  that  the  decision  in 
the  case  of  Lewis  v.  Dunne,  supra,  is  to  be 
regarded  as  the  law  of  that  case  only.  The 
court  went  to  the  extreme  limit  in  the 
application  of  the  rule  of  strict  construction 
and  It  will  not  be  safe  to  rely  upon  the 
decision  in  that  case  as  a  precedent  in  an 
attack  upon  other  acts  of  the  legislature 
in  which  the  case  does  not  present  exactly 
the  same  state  of  facts  and  conditions. 


Title  I.    Op  Their  Organization,  Jurisdiction,  and  Terms,  §§  33-153. 

II.  Judicial  Officers,  §§  156-188. 

III.  Persons  Specially  Invested  With  Powers  of  a  Judicial  Nature, 

§§  190-259. 
IV.    Ministerial  Officers  of  Courts  of  Justice,  §§  262-274b. 
V.    Persons  Specially  Vested  With  Ministerial  Powers  Relating  to 
Courts  of  Justice,  §§  275-304. 


f  SS  THJC  SJSYBILAL.   COURTS— JURISDICTION,  POWERS,  BTC.  IPC  I, 


TITLE  L 

OF  THEIB  ORGANIZATION,  JURISDICTION,  AND  TERMS. 
Chapter  L    Coubts  or  Justice  m  General,  ||  33,  34. 

IL      OOUBT  OP  IMPEACHMENT,  ||  36-39. 

m.  Supreme  Court,  ||  40-64. 

IV.  Superior  Courts,  ||  65-84. 

V.  Justices '  Courts,  %%  85-119. 

VL  Police  Courts,  1 121. 

yn.  General  Provisions  Respecting  Courts  of  Justice,  |§  124-158. 


CHAPTER  L 

COUBTS  OF  JUSTICE  IN  GENERAL. 
§  33.  The  several  courts  of  this  state.  1 34.  Courts  of  record. 

§  33.    THE  SEVERAL  COURTS  OF  THIS  STATE.    The  following  are  the 
courts  of  justice  of  this  state : 

1.  The  court  of  impeachment; 

2.  The  supreme  court; 
"3.  The  superior  courts ; 

4.  The  justices'  courts; 

5.  The  police  courts,  and  such  other  inferior  courts  as  the  legislature  may 
establish  in  any  incorporated  city  or  town,  or  city  and  county. 

[6.  District  courts  of  appeal  are  provided  for  by  constitutional  amendment 

of  1904. — Henning's  General  Laws,  3d  ed.,  pp.  xlix  et  seq.] 

History:  Enacted  March  11,  1872;  amendment  approved  AprU  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  21;  repeal  by  Code  Commis- 
sion, Act  March  8,  1901,  held  unconstitutional,  see  history,  |  6  ante. 

THE  VARIOUS  COURTS— JURI8DIC-  16.  Same  —  Conclusiveness    of    determina- 

TION,  POWER,  ETC.  tion. 

1.  Courts -Constitutional  provisions  re-  17'  Same-Court  of  impeachment. 

lating  to.  18>  Same — District  courts  of  appeal. 

2.  Same— Same— The  several  courts.  19-  Same  — Same  — In  dismissing  appeal 

3.  Same- Same- Police    courts-  Estab-  OA   0  fof  **"  *  m«>  etc''  tr«^nPt. 

lishment  of  by  this  section.  20-  Same— Same— In    questions    involving 

4.  Same— Same— Same— Establishment  of     M  no   a  t,tle  *°  land*  T 

by  freeholders'  charter.  21-26.  Same— Same— In  mandamus  to  com- 

5.  Same-Same-Sanfe-Police  judge  is  a  **  derk  to  enter  defau2t 

judicial  officer  27-  Same— Federal  courts — As  to  ri^ht  of 

6,7.  Same-Juvenile  'courts  -  Constitution-  oo   a  8tate*°  ^<>ke 'original  jurisdiction, 

ality  of  law  creating.  28-  Same— Same— Federal  question. 

8.  Same— Same— Same  — Legislature  has  29-  Same— Same— Fourteenth   amendment. 

the  power  to  pass.  30.  Same — Same — State  officer's  act  with- 

9.  Same— Same— Object  of.  out  due  Process  of  law. 
10.  Same  — Supreme  court  may  construe           81-  Same— Justices'  courts. 

laws.  82.  Same — Police  courts. 

11, 12.  Same —  Same—  Conferring  other  than  33.  Same — Superior  courts. 

judicial  functions  on.  34.  Same— 8upreme  court. 

13- 15.  Jurisdiction  of  courts— As  to,  gener-  35, 36.  Stare  decisis— A  rule  of  court— Not  a 

»Uy.  law. 
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37.  8eme  —  Application    of    the    rule    in 
eminent  domain  proceedings. 

38,39.  Same — Decisions  of  courts — Not  part 
of  the  law  of  the  land. 

40.  Same  —  Same  —  Erroneous  decision  — 

Bights  under. 

41.  Same— Same — Federal    constitutional 

inhibition. 

42.  Same — Same — Inferior  court  decisions. 

43.  Same — Same — Bule  of  property. 

1.  Courts— Constitutional  provision*  re- 
latins  to. — The  powers  of  the  government 
of  the  state  of  California  shall  he  divided 
into  three  separate  departments — the  legis- 
lative, executive,  and  judicial — and  no  per- 
son charged  with  the  exercise  of  the  powers 
properly  belonging  to  one  of  these  depart- 
ments shall  exercise  any  functions  apper- 
taining to  either  of  the  others,  except  as  in 
this  constitution  expressly  directed  and 
permitted. — Const.  1879  art.  Ill  5  1,  I  Hen- 
nine's  General  Laws,  3d  ed.,  p.  xxxv. 

2.  Basso     flame     Thr  several  court** — The 

judicial  powers  of  this  state  shall  be  vested 
In  the  senate  sitting  as  a  court  of  impeach- 
ment, in  a  supreme  court,  in  superior  courts, 
In  justices  of  the  peace,  and  in  such  inferior 
courts  as  the  legislature  may  establish  in 
any  incorporated  city  or  town,  or  city  and 
county.— Const.  1879  art.  VI  5  1,  I  Henning»s 
General  Laws,  3d  ed.,  p.  xxxv. 

&.  Same  —  Same  — -  Police  court*  —  Es- 
tabllsaeu1  by  tnls  section  are  authorized  by 
the  constitution,  in  which  it  is  provided 
that  Mthe  legislature  shall  fix  by  law  the 
jurisdiction  of  any  inferior  courts  which 
may  be  established  In  pursuance  of  section 
one  of  this  article,  and  shall  fix  by  law  the 
powers  and  responsibilities  of  the  judge 
thereof."— Const.  1879  art.  VI  5  18.  See  Peo- 
ple ex  rel.  Attorney-General  v.  Provines, 
34  CaL  520. 

4. .  Same— Same— Same— Establishment  of 
by  freeholders'  charter. — Prior  to  section 
%Vt.  article  XI  of  the  constitution,  police 
courts  could  not  be  established  by  a  free- 
holders' charter. — Ex  parte  Tee  Kim  Mah, 
21  CaL  App.  196,  159  Pac  1060. 

5.  flame  lame  flame — Pnllrtt  Judge  is 
a  judicial  ontcer,  but  he  is  also  a  municipal 
officer. — People  ex  rel.  Haines  v.  Henry,  62 
CaL  557. 

C  Saute— -Juvenile  courta— Constitution- 
ality of  law  creating*— The  juvenile  court 
law  Is  not  unconstitutional  as  containing 

matter  not  expressed  in  its  title. — Moore  v. 

Williams,  19  CaL  App.  600,  127  Pac.  609. 
7.    For    a    full    discussion    of    juvenile 

courts,   their   jurisdiction,    procedure,    etc., 

see  I  Kerr's  Whar.  Cr.  I*  (S  864-875,  where 

authorities  collected. 


— Same — Legislature 
ts  pass  the  "juvenile  court  law," 
which  Is  equally  applicable   to  males  and 
females  under  twenty -one  years  of  age,  not- 
withstanding the  fact  that  sections  25,  27, 
ClvU  Code,  provide  that  the  statutory  age 


of  minority  shall  be  under  twenty-one  for 
males  and  under  eighteen  for  females. — 
Moore  v.  Williams,  19  CaL  App.  600,  127  Pac. 
509. 

a.     Same  —  Same  — Object  of. — An   objec- 
tion that  the  Juvenile  court  law  is  violative 
of  section  25,  article  IV,  of  the  constitution, 
as  special  legislation,  based  on  the  assump- 
tion that  there  is  no  natural  or  intrinsic  or 
constitutional  distinction  justifying  such  a 
classification,    is    wholly    untenable.      It    is 
admitted  that  a  classification  based  on  the 
age  of  minority  of  the  sexes  would  not  vio- 
late the  constitution,  as  has  been  held,  at 
least  inferentially,  in  sustaining  the  act  of 
1909.     But  it  can  not  be  doubted  that  the 
legislature  may  enact  that  any  person,  male 
or   female,    under    the    age    of    twenty-one 
years,  is  a  minor,  and,  if  such  were  the  law, 
It  is  conceded  that  this  act  could  stand.    It 
is  illogical,  therefore,  to  say  that  the  legis- 
lature can  deal  with  a  person  as  a  delin- 
quent or  dependent  who  has  been  declared 
by  the  legislature  to  be  a  minor  of  the  age 
of  twenty-one  years,  but  can  not  deal  with 
a  person  of  that  age  as  a  dependent  or  de- 
linquent who  has  not  been  declared  to  be  a 
min0r.— Moore  v.  Williams,  19  CaL  App.  600, 
127  Pac.  509. 

10.  Same— Supreme  court  may  construe 
laws*— The  limitations  placed  upon  the 
three  departments  of  government,  confining 
each  to  its  respective  sphere  (par.  1  this 
note)  does  not  inhibit  the  supreme  court 
from  passing  upon  and  construing  the  laws 
enacted  by  the  legislative  department  of 
the  government. — Nougues  v.  Douglass.  7 
CaL  66,  70. 

11.  Same— Same— Conferring  other  than 
Judicial  functions  oa  by  the  legislature  is 
prohibited. — Burgoyne  v.  Board  of  Super- 
visors, 6  Cal.  9;  Dickey  v.  Hurlburt,  6  CaL 
843;  People  v.  Nevada,  6  Cal.  143,  144.  See 
Ex  parte  Griffiths,  118  Ind.  83,  10  Am.  St. 
Rep.  107,  SLR.A.  398,  20  N.  E.  613. 

12.  Compare  i  People  ex  rel.  Attorney - 
General  v.  Provines,  84  Cal.  520,  625,  548; 
Staude  v.  Election  Commissioners,  61  Cal. 
313,  322;  Mendenhall  v.  Burton,  42  Kan.  670, 
574,  22  Pac.  568. 

18.  Jurisdiction  of  courts— As  to  gener- 
ally-— The  legislature  has  no  power  to  con- 
fer upon  courts  jurisdiction  beyond  that 
given  or  authorised  to  be  given  them  by  the 
constitution. — People  v.  McKamy,  168  Cal. 
680,  143  Pac.  752. 

14.  Under  section  4  of  article  VI  of  the 
present  state  constitution,  the  supreme 
court  has  no  jurisdiction  of  an  appeal  from 
a  judgment  of  the  superior  court  affirming 
on  an  appeal  to  it  the  judgment  of  convic- 
tion of  the  police  court.  The  provision  of 
that  section  of  the  constitution,  giving  the 
supreme  court  appellate  jurisdiction  in  all 
cases  at  law  involving  the  legality  of  a 
"municipal  fine,"  does  not  include  criminal 
cases  imposing  fines  for  the  violation  of  a 
city  ordinance.  That  provision  refers  only 
to    civil    as    distinguished    from    criminal 
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cases. — People   v.   Pacific   Gas   &   Elec.   Co., 
168  Cal.  496,  143  Pac.  727. 

16.  Where  such  judicial  construction  had 
been  placed  upon  a  similar  provision  found 
in  the  state  constitution  of  1849,  defining: 
the  jurisdiction  of  the  supreme  court,  it 
must  be  presumed  that  the  people,  in  adopt- 
ing: the  language  of  the  provision  of  the 
constitution  of  1879,  did  so  with  knowledge 
of  the  construction  which  had  been  given  to 
it,  and  with  the  intention  that  It  should 
have  the  same  meaning:. — People  v.  Pacific 
Gas  &  Elec.  Co.,  168  Cal.  496,  143  Pac.  727. 


16.  Same— Conclusiveness  of  determina- 
tion.— When  the  power  of  jurisdiction  of  an 
inferior  legislative  tribunal  is  made  to  de- 
pend upon  the  existence  of  a  fact,  its  de- 
termination of  the  fact  is  not  conclusive 
unless  declared  to  be  so  in  express  terms  or 
by  necessary  implication.  And  if  so  de- 
clared to  be  conclusive,  the  declaration  or 
finding;  can  operate  to  bind  the  citizen  whose 
property  is  affected  thereby,  only  in  the 
event  that  at  some  stage  of  the  proceedings 
he  shall  have  been  afforded  an  opportunity 
to  be  heard  on  the  question,  in  short,  shall 
have  had  his  day  in  court. — San  Christina 
Investment  Co.  v.  San  Francisco,  167  Cal. 
762,  52  L.  R.  A.  (N.  S.)  676,  141  Pac.  384. 

17.  Same— Court  of  impeachment. — See, 
post,  89  36  et  seq.  and  notes. 

18.  Same— District  courts  of  appeal. — Is 

provided  by  the  constitution,  article  VI,  8  4. 
— See  I  Henning's  General  Laws,  3d  ed.(  p.  1. 

19.  Same— Sane— In  dismissing;  appeal 
for  failure  to  file,  etc.,  transcript. — The  dis- 
trict court  of  appeal  has  no  right  or  power 
to  dismiss  such  an  appeal  for  failure  to 
serve  and  file  the  transcript  of  the  record 
within  the  prescribed  time,  notwithstanding: 
the  appeal  is  taken  directly  to  such  court. 
— Thomas  v.  Thomas,  22  Cal.  App.  806,  136 
Pac.  510. 


20.  Same— Same— In  questions  involving; 
title  to  land. — The  district  court  of  appeal 
has  no  appellate  jurisdiction  of  an  action 
Involving:  the  question  of  the  title  and  pos- 
session of  real  estate,  as  such  jurisdiction 
is  in  the  supreme  court. — Thomas  v. 
Thomas,  22  Cal.  App.  806,  136  Pac.  610. 

21.  Same— Same— In  mandamus  to  com- 
pel clerk  to  enter  default. — The  district 
court  of  appeal  has  original  jurisdiction  of 
a  proceeding*  by  mandamus  to  compel  a 
county  clerk  to  enter  the  default  of  the 
defendant  In  a  cause  pending*  in  the  su- 
perior court,  although  the  action  in  which 
the  entry  of  default  is  sought  Is  one  in 
which  the  appellate  jurisdiction  is  in  the 
supreme  court — In  Matter  of  Davidson,  167 
Cal.  727.  141  Pac.  216. 

22.  The  constitution  gives  the  district 
court  of  appeal  original  jurisdiction  of  pro- 
ceedings In  mandamus,  in  language  iden- 
tical with  that  giving  such  jurisdiction  to 
the  supreme  court  This  jurisdiction  in  such 
matters  is,  therefore,  coequal  with  that  of 
the    supreme    court,    and    does    not   depend 


upon  the  existence  of  appellate  jurisdiction 
over  the  case  to  which  the  mandamus  re- 
lates.— In  Matter  of  Davidson,  167  Cal.  727, 
141  Pac.  216. 

23.  Rule  XXXII  of  the  supreme  court 
does  not  apply  to  such  a  proceeding,  and 
the  district  court  of  appeal  had  no  author- 
ity to  forward  the  papers  therein  to  the 
supreme  court,  or  to  transfer  the  cause,  and 
its  order  to  that  effect  did  not  give  the 
latter  court  jurisdiction  of  the  proceeding. 
In  Matter  of  Davidson,  167  Cal.  727,  141  Pac. 
216. 

24.  The  district  court  of  appeal  has  no 
jurisdiction  of  a  proceeding  in  form  of  a 
petition  for  a  writ  of  mandate  to  compel  the 
clerk  of  a  superior  court  to  enter  the  de- 
fault of  the  defendant  in  a  civil  action  for 
failure  to  answer  within  the  time  required 
by  law,  when  the  effect  of  the  application 
Is  to  call  for  a  review  of  an  order  of  the 
trial  court  made  after  the  refusal  of  the 
clerk  to  enter  the  default,  denying  the 
plaintiff's  motion  to  direct  the  entry  of 
judgment  in  his  favor. — In  Matter  of  David- 
son, 167  Cal.  727,  141  Pac.  216. 

25.  To  justify,  a  writ  of  mandate  to  com- 
pel the  county  clerk  to  enter  the  default  of 
the  defendant  in  a  civil  action,  it  must  be 
shown  by  the  petition  for  the  writ  that  no 
answer  was  filed  within  the  statutory  time, 
"or  such  further  time  as  may  have  been 
granted,"  and  that  the  plaintiff  in  the  cause 
made  application  for  the  default. — Davidson 
v.  Graham,  24  Cal.  App.  692.  141  Pac.  834. 

26.  Mandamus  will  not  lie  to  compel  the 
county  clerk  to  enter  the  default  of  the 
defendant  in  a  civil  action  for  failure  to  an- 
swer the  complaint  within  the  time  men- 
tioned In  a  stipulation  waiving  the  de- 
murrer on  file,  where  such  stipulation  is 
signed  by  the  clerk  of  the  attorney  for  the 
defendant,  and  the  petition  for  the  writ 
contains  no  averment  of  his  authority  to 
sign,  or  that  the  defendant  entered  into  or 
executed  the  stipulation. — Davidson  v.  Gra- 
ham, 24  Cal.  App.  692,  141  Pac.  834. 

27.  Same— Federal  court — As  to  right  of 
state    to     Invoke    original    Jurisdiction     of 

United  States  supreme  court  In  an  injunc- 
tive action  to  enforce  a  penal  statute 
against  persons  and  corporations  prohibit- 
ing trafficking  in  intoxicating  liquors,  and 
to  protect  Its  citizens  generally  against  the 
violation  of  such  statute  by  corporations 
and  persons  of  other  states,  denied. — Okla- 
homa ex  rel.  West  v.  Gulf,  Colorado  A  S.  P. 
R.  Co.,  220  U.  S.  290.  55  L.  ed.  469,  Ann.  Cas. 
1912C,  524,  31  Sup.  Ct.  Rep.  437. 
See  note  Ann.  Cas.  1912C,  528-532. 

28.  Same  —  Same  —  Federal  auestion. — 

Where  a  city,  under  power  granted  to  It  by 
the  state,  has  passed  an  ordinance  regulat- 
ing the  telephone  rates,  which  rates  are 
alleged  to  be  so  low  as  to  be  confiscatory 
of  private  property  without  due  process  of 
law,  such  ordinance  presents  a  federal  ques- 
tion as  embraced  in  the  fourteenth  amend- 
ment  to    the   United   States    constitution. — • 
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Home  Tel.  &.  Tel.   Co.   v.  Los  Angeles,   227 
U.  S.  278,  57  L.  ed.  312,  S3  Sup.  Ct  Rep.  312. 

29.    Same  —  Same  —  Fourteenth       amend- 
areat  of  the  United  States  constitution  pre- 
supposes the  possibility   of  an   abuse  by  a 
state  officer  or  representative  of  the  pow- 
ers possessed,  and  deals  with  such  a  con- 
tingency.   It  provides,  therefore,  for  a  case 
where   one    who    is    in   possession    of    state 
power  uses  that  power  to  the  doing:  of  the' 
wrongs  which  the  amendment  forbids,  even 
though    the    consummation    of    the    wrong 
may  not  be  within  the  powers  possessed,  if 
the  commission  of  the  wrong  itself  is  ren- 
dered possible  or  is  efficiently  aided  by  the 
state   authority    lodged    In    the    wrongdoer. 
That  is  to  say,  the  theory  of  the  amendment 
is  that  where  an  officer  or  other  represen- 
tative  of    a   state,   in    the    exercise    of    the 
authority  with  which  he  is  clothed,  misuses 
the  power  possessed  to  do  a  wrong  forbid- 
den by  the  amendment,  inquiry  concerning 
whether  the  state  had  authorized  the  wrong 
is  irrelevant,  and  the  federal  Judicial  power 
is  competent  to  afford  redress  for  the  wrong 
by  dealing  with  the  officer  and  the  result  of 
his   exertion   of   power. — Home   Tel.   &   Tel. 
Co.  v.  Los  Angeles,  227  U.  S.  278,  67  L.  ed. 
212,  33  Sup.  Ct.  Rep.  312,  316. 

50.  Same — Same— State  ofllcer's  act  with- 
•at  dee  process  of  law. — Where  the  act  of  a 
state  official  is  alleged  to  be  wanting  in  due 
process  of  law,  and  therefore  repugnant  to 
the  fourteenth  amendment  of  the  United 
8tates  constitution,  such  act  is  the  subject 
of  federal  jurisdiction  in  the  first  instance, 
even  though  there  be  no  diversity  of  citizen- 
ship, and  even  though  there  be  a  like  pro- 
vision In  the  state  constitution,  without 
state  adjudication  thereon. — Home  Tel.  & 
Tel.  Co.  v.  Los  Angeles,  227  U.  S.  278,  67  L. 
ed.  312,  33  Sup.  Ct.  Rep.  312. 

51.  "Same  —  Justices*  courts. — See,  post, 
II  36  et  seq.  and  notes. 

32,  Same  Police  courts. — See,  post,  5  121 
and  note. 

S3.  Same  —  Superior  courts. — See,  post, 
IMS  et  seq.  and  notes. 

34.  Same  —  Supreme  court. — See,  post, 
II  40  et  seq.  and  notes. 


SB.     Stare  decisis— A   rale   of   coart— Not 
•    law. — The    doctrine    of    stare    decisis    is 
simply  a  rule  of  court  as  to  the  method  of 
decision,  not' a  law  of  the  land;  at  best  is 
but  judge-made,   potent   for   evil  and   mis- 
administration    of    Justice;     the    cause    of 
much  ot   the  conflict   of  decision   found   in 
the  law    reports;   the  father   of  "bad   law" 
found    prevailing   In    various   jurisdictions; 
more  often   honored  in  the  breach  than  in 
the    observance.     The    modern    weapon    of 
"the  distinction"  Is  invoked  by  a  judge  who 
does  not  wish  to  be  bound  by  the  rule,  and 
the  case  In  band  is  "distinguished"  In  mat- 
ter which,  to  an  ordinary  mind,  fails  to  dis- 
close  any    difference.     Under   this    rule    of 
stare   decisis,    rigidly  adhered   to,   a   hasty, 
erroneous,     insufficiently-considered,    ignor- 
ant, or  a  corrupt  decision  Is  made  binding 


upon  the  public,  requiring  legislative  ac- 
tion to  remedy  the  wrong.  There  is  no 
power  vested  in  •  the  courts  to  make  and 
enforce  the  rule  of  stare  decisis,  in  the 
section  of  the  code  vesting  courts  of  record 
with  power  to  make  rules  and  regulations 
respecting  the  conduct  of  business  in  the 
courts. — See  section  129,  post. 

As  to  doctrine  of  stare  decisis,  see,  post,. 
S  53,  note  Part  XXV. 

36.  This  whole  matter  is  fully  discussedr 
and  the  evils  flowing  from  adherence  to  the 
rule  pointed  out,  with  instances  and  au- 
thorities, in  the  American  Law  Review. — 
See  56  American  Law  Review. 

37.  Same— Application  of  the  rnle  in 
eminent  domain  proceedlna*,  and  In  other 
actions  and  proceedings,  is  not  infrequently 
of  paramount  influence  in  arriving  at  the 
conclusion  reached  and  the  decision  made; 
but  we  are  admonished  in  more  than  one  re- 
ported decision  that  no  length  of  time  dur- 
ing which  a  course  of  legislation  has  been 
continued,  and  no  line  of  decisions  there- 
under, will  protect  the  law  and  the  deci- 
sions from  judicial  condemnation  whenever 
the  fact  of  conflict  with  the  constitution  is 
brought  properly  before  the  court. — See 
Hart  well  v.  Armstrong,  19  Barb.  (N.  Y.)  166. 

See,  also,  discussion  and  authorities,  22 
L.  R.  A.   (N.  S.)   95. 

38.  Same— -Decisions  of  eonrt— Not  a  part 
of  the  law  of  the  land. — The  decisions  of 
the  highest  courts  of  the  state  are  not  a 
part  of  the  law  of  the  land,  but  merely  in- 
stances of  the  application  of  the  law;  hence 
the  decisions  of  court  upon  which  parties 
rely  in  entering  into  a  contract  do  not 
constitute  a  part  of  such  contract,  so  as  to 
exempt  the  contract  from  the  operation  of 
a  subsequent  decision  declaring  a  different 
rule  upon  the  same  subject,  and  overruling 
the  decisions  relied  upon  by  the  parties  in 
making  the  contract. — Kenyon  v.  Welty,  20 
Cal.  637,  81  Am.  Dec.  137;  Allen  v.  Allen,  95 
Pac.  184,  16  L.  R.  A.  646,  40  Pac.  213.  See 
Swanson  v.  City  of  Ottumwta,  131  Iowa  540, 
9  Ann.  Cas.  1117,  5  L.  R.  A.  (N.  S.)  860,  106 
N.  W.  9;  Crigler  v.  Shepler,  79  Kan.  834,  23 
L.  R.  A.  (N.  S.)  500,  101  Pac.  609;  City  of 
Sedalia  v.  Donohue,  190  Mo.  407,  4  Ann.  Cas. 
89,  90  S.  W.  386;  King  v.  Phoenix  Ins.  Co. 
195  Mo.  290,  113  Am.  St.  Rep.  678,  6  Ann. 
Cas.  618,  92  S.  W.  892. 

See  notes,  4  Ann.  Cas.  93;  9  Ann.  Cas. 
1121;  16  L.  R.  A.  646;  5  L.  R.  A.  (N.  S.)  860; 
23  L.  R.  A.    (N.  S.)   500. 

39.  In  those  cases,  however,  in  which  a 
contract  entered  Into,  relying  upon  former 
decisions  of  the  highest  court  in  the  state, 
has  been  completely  performed,  or  the 
transaction  completed,  a  subsequent  deci- 
sion by  such  highest  court  in  the  state  re- 
versing or  overruling  the  decision  or  deci- 
sions relied  upon,  can  not  be  Invoked  to 
undo  a  contract  completely  performed,  or  a 
transaction  which  has  been  completed.— 
Kelly  v.  Turner,  74  Ala.  513. 
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40.  Same  —  Same  —  Erroneous  decision— 
Rights  under. — A  person  who  is  not  a  party 
to  the  action,  can  not  have  a  vested  right 
in  an  erroneous  decision  made  therein. — 
Crigler  v.  Shepler,  79  Kan.  834.  23  L  R.  A. 
(N.  S.)  500,  101  Pac.  619. 

41.  Same— Same— Federal  constitutional 
Inhibition  (art.  I,  $  10,  10  Fed.  Stats.  Ann., 
2d  ed.,  pp.  944  et  seq.)  upon  the  states  to 
pass  laws  impairing  the  obligations  of  con- 
tracts, applies  to  legislative  enactments, 
only,  and  has  no  application  to  court  deci- 
sions.— King;  v.  Phoenix  Ins.  Co.,  195  Mo. 
290,  113  Am.  St  Rep.  678,  6  Ann.  Cas.  618,  92 
S.  W.  892. 


decisis;  and  a  court  of  last  resort  in  the 
state  is  not  required,  under  the  rule,  to 
enforce  a  decision  of  an  inferior  court  of 
the  state  with  respect  to  the  construction 
of  a  state  statute,  where  the  decision  has 
been  expressly  disapproved  and  overruled 
by  the  court  of  last  resort. — City  of  Sedalia 
v.  Donohue,  190  Mo.  407,  4  Ann.  Cas.  89,  89 
S.    W.  386. 


Same  —  Same  —  Inferior    court    deci- 
sions not  embraced  within  the  rule  of  stare 


43.     Same— Same— Rule  of  property « — The 

right  of  a  riparian  proprietor  to  the  unin- 
terrupted flow  of  the  full  stream  has  been 
decided  to  be  a  valuable  right  and  a  part 
of  his  title  to  the  soil,  and  the  decisions  to 
this  effect  have  become  and  stand  as  a  rule 
of  property. — Miller  &  Lux  v.  Enterprise 
Canal  A  Land  Co.,  169  Cal.  415,  147  Pac  567. 


§  34.    OOUBTS  OF  RECORD.    The  courts  enumerated  in  the  first  three  sub- 
divisions of  the  last  preceding  section  are  courts  of  record. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  21  repeal  by  Code  Commis- 
sion, Act  March  8,  1901,  held  unconstitutional,  see  history,  $  6  ante. 


COURTS  OP  RECORD. 

1, 2.  As  to  what  are — By  the  constitution. 
3,4.  Same — At  common  law. 
5.  Seal  not  necessary  to. 

1.  As  to  'what  are— By  the  eoastttnrtoa. 

— The  supreme  court,  superior  courts,  and 
such  other  courts  as  the  legislature  shall 
prescribe,  shall  be  courts  of  record. — Const. 
1879  art.  VI  8  12,  I  Henning-'s  General  Laws, 
3d  ed.,  p.  liv. 

2.  A  court  of  record  is  one  in  which  the 
acts  and  judicial  proceedings  are  enrolled 
for  perpetual  memorial. — Hahn  v.  Kelly,  34 
Cal.  391,  422,  94  Am.  Dec.  742. 

8.    Same     At   cosmsmom  law. — A   court   of 


record  is  one  proceeding;  according:  to  the 
course  of  the  common  law. — Ex  parte  This- 
tleton,  52  Cal.  220,  224.  See  Thayer  v.  Com- 
monwealth, 52  Mass.  (12  Met.)  11;  United 
States  v.  Hall,  5  N.  M.  178,  182,  21  Pac.  85. 

4.  Any  court  having;  a  clerk  and  bailiff 
and  which  has  power  to  fine  and  imprison 
is  a  court  of  record. — Ex  parte  Thistleton, 
52  Cal.  220,  224. 

5.  Seal  not  accessary  to  constitute  court 
a  court  of  record. — Ex  parte  Thistleton,  52 
Cal.  220,  224. 

As  to  court  seals,  see,  post,  II 147  et  seq. 
and  notes. 

As  to  what  constitutes  a  seal,  see,  ante, 
1 14  and  note. 


CHAPTER  II. 

COURT  OP  IMPEACHMENT. 


I  36.  Members  of  the  court 

I  37.  Jurisdiction. 

I  38.  Officers  of  the  court. 


S  39.  Trial  of  impeachments  provided  for  in 
Penal  Code. 


§36.    MEMBERS  OF  THE  COURT.     The  court  of  impeachment  is  the 

senate;  when  sitting  as  such  court  the  senators  shall  he  upon  oath;  and  at 

least  two-thirds  of  the  members  elected  shall  be  necessary  to  constitute  a 

quorum. 

History:  This  section  was  originally  §  35,  repealed  by  amendment 
of  1880  (see  introductory  note  to  this  chapter),  and  also  by  Code  Com- 
mission (they  seem  to  have  overlooked  the  fact  of  previous  repeal), 
Act  March  8,  1901,  held  unconstitutional,  see  history,  §  5  ante.  Enact- 
ment present  section  approved  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt),  p.  22. 


1.    Impeachment     courts  —  Constitutional       art   VI   1 1,  I  Hennins/s  General 
provisions  for. — See  Const.  1879  art.  IV  S  17,       ed.,  pp.  xli,  xlviii. 

44 


Laws,  8d 


Tit*  1,  c*.  n.] 


JURISDICTION — OFFICERS — IMPEACHMENT  TRIAL. 


§§ST-3» 


§37.  JURISDICTION.  The  court  has  jurisdiction  to  try  impeachments, 
when  presented  by  the  assembly,  of  the  governor,  lieutenant-governor,  secre- 
tary of  state,  controller,  treasurer,  attorney-general,  surveyor-general,  chief 
justice  of  the  supreme  court,  associate  justices  of  the  supreme  court,  and 
judges  of  the  superior  courts,  for  any  misdemeanor  in  office. 

History:  Enactment  approved  April  1,  1880,  Code  Amdts  1880 
(C.  C.  P.  pt.),  p.  22;  repeal  by  Code  Commission,  Act  March  8,  1901, 
held  unconstitutional,  see  history,  $  6  ante. 


IMPEACHMENT. 

1.  Who  liable  to  impeachment — Constitutional 

provisions. 

2.  Same — Other  civil  officers. 

3.  Same — Complaint  by  private  party. 

As  to  Impeachment,  see  Kerr's  Cyc.  Pen. 
Code,  ||  737-758  and  notes. 

1.  Who  liable  to  tmpeacnment— - Coaatltii- 
tioaal  provteioa*. — See  Const.  1879  art.  IV 
8  4,   I  Henningr'a  General  Laws,   3d  ed.,  p. 


2,     Same— Other   civil   officers    are    to    be 

tried  for  misdemeanor  in  office,  as  the  legis- 
lature may  provide. — In  Matter  of  Marks,  45 
Cal.  199,  218. 

8.  Same— Complaint  by  private  person. 
— Complaint  may  be  filed  by. — Woods  v. 
Varnum,  85  Cal.  639,  643,  24  Pac  843. 

As  to  Jurisdiction  on  Impeachment*  see 
Const.  1879  art.  IV  5  18,  I  Hennings  General 
Laws,  3d  ed.,  p.  xli. 


§38.    OFFICERS  OF  THE  COURT.     The  officers  of  the  senate  are  the 

officers  of  the  court. 

History:  Enacted  as  |  37  March  11,  1872;  renumbered  $  38  In 
amendment  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  22;  repeal 
by  Code  Commission,  Act  March  8,  1901,  held  unconstitutional,  see 
history,  S  &  ante. 

See  Kerr's  Cyc  Pen.  Code,  2d  ed.,  99  10,  737-753  and  notes. 


§39.    TRIAL  OF  IMPEACHMENTS  PROVIDED  FOR  IN  PENAL  CODE. 

Proceedings  on  the  trial  of  impeachments  are  provided  for  in  the  Penal  Code. 

History:  Enacted  March  11,  1872,  and  numbered  §38;  number 
changed  to  1 39  by  amendment  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  22;  repeal  by  Code  Commission,  Act  March  8,  1901, 
held  unconstitutional,  see  history,  $  5  ante. 

As  to  removal  of  public  officers  by  impeachment,  see  Kerr's  Cyc.  Pen. 
Code,  2d  ed.,  $$  737-763  and  note. 

1*     He  appeal  er  mettoa  for  new  trial  In  sequent  motion  for  new  trial  and  the  over- 

■ixty  iiyi    Bight  to  appeal  lost. — If  no  ap-  ruling:    of    the    same. — Bates    v.    Ransome- 

peal  and  no  motion  for  new  trial  Is  made  In  Crummey  Co.,  42  Cal.  App.  699,  184  Pac.  39. 
t*  days  after  entry  of  Judgment  the  right  See  Kerr's  Cyc.  Pen.  Code,  2d  ed.,  {{  737 

to  appeal  is  lost,  notwithstanding  a  sub-  et  seq.  and  notes. 
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SUPREME  COURT  JUSTICES— ELECTION  AND  TERM. 
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CHAPTER  III. 

SUPREME  COURT. 


I  40.  Justices,  elections,  and  terms  of  office. 

§  41.  Computation  of  years  of  office. 

$  42.  Vacancies. 

$  43.  Departments. 

§  44.  Apportionment  of  business. 

§  45.  Court  in  bank. 

§  46.  Absence  or  disability  of  chief  justice. 

$  47.  Sessions. 

§  48.  Adjournments. 

§  49.  Decisions  in  writing. 

i  50.  Jurisdiction  of  two  kinds. 


§  51.    Original  jurisdiction. 

§  52.     Appellate  jurisdiction  of  supreme  court. 

$  52a.  Appellate  jurisdiction  of  district 
courts  of  appeal. 

§  53.    Powers  in  appealed  cases. 

§  54.  Concurrence  necessary  to  transact  busi- 
ness. 

I  55.     Transfer  of  books,  papers,  and  actions. 

$  56.    Remittiturs  in  transferred  cases. 

§  57.    Appeals  in  probate  proceedings. 

§§  58-64.     [Repealed.] 


§  40.  JUSTICES,  ELECTIONS,  AND  TERMS  OF  OFFICE.  The  supreme 
court  shall  consist  of  a  chief  justice,  and  six%associate  justices,  who  shall  be 
elected  by  the  qualified  electors  of  the  state  at  large,  at  the  general  state  elec- 
tions next  preceding  the  expiration  of  the  terms  of  office  of  their  predecessors 
respectively,  and  hold  their  offices  for  the  term  of  twelve  years  from  and  after 
the  first  Monday  after  the  first  day  of  January  next  succeeding  their  election ; 
provided,  that  of  the  justices  elected  at  the  general  state  election  of  eighteen 
hundred  and  seventy-nine,  the  chief  justice  shall  go  out  of  office  at  the  end 
of  eleven  years,  and  the  six  associate  justices  shall  have  so  classified,  or  shall 
so  classify  themselves,  by  lot,  that  two  of  them  shall  go  out  of  office  at  the  end 
of  three  years,  two  of  them  at  the  end  of  seven  years,  and  two  of  them  at  the 
end  of  eleven  years  from  the  first  Monday  after  the  first  day  of  January, 
•eighteen  hundred  and  eighty;  and  an  entry  of  such  classification  shall  have 
been,  or  shall  be  made  in  the  minutes  of  the  court  in  bank,  signed  by  them,  and 
a  duplicate  thereof  filed  in  the  office  of  the  secretary  of  state. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  pp.  22-23;  repeal  by  Code  Com- 
mission, Act  March  8,  1901,  held  unconstitutional,  see  history,  §  6  ante. 


SUPREME  COURT  JUSTICES. 

1.  Constitutional  provisions. 

2.  Jurisdiction  of  supreme  court. 

3.  Eligibility  to  be  justice  of  supreme  court. 

4.  Supreme  court  always  open. 

5.  Vacancy,  absence,  or  inability  to  act. 

6.  Judge  de  f  acto— Who  is. 

7.  Same — Title,  how  questioned. 

8.  De  facto  supreme  court. 

9.  Judge  de  facto  and  de  jure. 

1.  Constitutional  provision*  regarding 
supreme  court. — See  Const.  1879  art.  VI 
99  2,  3,  I  Henning's  General  Laws,  3d  ed„  pp. 
xlviil,  xlix. 

2.  Jurisdiction  of  supreme  court, — as  to, 
see,  post.  99  50-63  and  notes. 

S.  Eligibility  to  be  elected  or  appointed 
to  be  a  Justice  of  the  supreme  court  Is  reg- 
ulated by,  post,  9  156. 

4.     Supreme    court    always    open    for    the 

transaction  of  business. — Const.  1879  art. 
VI  9  2.  I  Henning's  General  Laws,  3d  ed., 
p.  xlvlil. 

See,  post,   9  184  and  note. 
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5.  Vacancies,  absence,  or  Inability  to 
act, — as  to,  see,  post,  99  42,  46  and  notes. 

«.  Judge  de  facto— Who  la. — One  enter- 
ing into  the  possession  of  the  office  of  su- 
preme Judge  by  color  of  right,  either  by 
virtue  of  appointment  or  election  to  the 
position,  becomes  a  judge  de  facto. — People 
v.  Sassovich,  ,29  Cal.  480,  485;  Hull  v.  Su- 
perior Court,  63  Cal.  179. 

7.     Same  — Title,     how     questioned. — The 

title  of  such  a  Judge  to  his  office  can  not  be 
questioned  except  in  an  action  brought  for 
that  purpose. — See  People  ex  rel.  Smith  v. 
Olds,  3  Cal.  167,  176,  58  Am.  Dec.  398;  People 
ex  rel.  Attorney-General  v.  Scannell,  7  Cal. 
432;  Satterlee  v.  San  Francisco,  23  Cal.  314, 
320.  Conn.  State  v.  Carroll,  38  Conn.  449; 
Plymouth  v.  Painter,  17  Conn.  585.  111.  Peo- 
ple ex  rel.  Phillips  v.  Lleb.  S5  111.  484;  Prit- 
chett  v.  People,  6  111.  (1  Gilm.)  525.  Iowa. 
Pelrce  v.  Weare,  41  Iowa  378;  Town  of  De- 
corah  v.  Bullls,  25  Iowa  12.  Kan.  Braidy  v. 
Theritt,  17  Kan.  468.  Ky.  Rice  v.  Common- 
wealth, 3  Bush  14;  Wilson  v.  King,  8  Lltt. 
457.  14  Am.  Dec.  84;  Hildreth  v.  Mclntlre,  1 
J.  J  Marsh  206.  19  Am.  Dec.  61.  Me.  Hooper 
v    Goodwin,   48  Me.  79;  Brown  v.  Lunt,   37 
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Me.  423.  Mass.  Sheehan's  Case,  122  Mass. 
445,  23  Am.  Rep.  374;  Petersilea  v.  Stone, 
119  Mass.  465,  467,  20  Am.  Rep.  335;  Fowler 
v.  Bebee,  9  Mass.  231,  6  Am.  Dec.  62.  Mich. 
Carleton  v.  People,  10  Mich.  250.  Mont.  Peti- 
tion of  Parks,  3  Mont.  426,  430.  Nev.  Mal- 
let t  v.  Uncle  Sam  G.  &  S.  M.  Co.,  1  Nev.  1£8, 
90  Am.  Dec.  484.  «N.  Y.  Mclnstry  v.  Tanner, 
9  John.  135;  People  v.  White,  24  Wend.  520, 
539;  People  ex  rel.  v.  Kane,  23  Wend.  414; 
Wilcox  v.  Smith,  5  Wend.  231.  N.  C.  Ellis 
t.  The  N.  C.  Inst  Deaf  &  D.,  68  N.  C.  423; 
Ex  parte  Norris,  9  N.  C.  408;  Burke  v. 
Elliott,  4  Ired.  L.  855,  42  Am.  Dec.  142.  Ohio. 
Ex  parte  Strang,  21  Ohio  St.  610.  Pa.  Clark 
v.  Commonwealth,  29  Pa.  St.  129;  Gregg 
Township  v.  Jamison,  55  Pa.  St.  468;  Com- 
monwealth v.  McCombs,  56  Pa.  St.  436.  Tenn. 
McLean  v.  State,  8  Heisk.  22.    Wl«.  State  ex 


rel.  Knowlton  v.  Williams,  5  Wis.  308,  68 
Am.  Dec.  65.  Ena*.  O'Brian  v.  Knivan,  Cro. 
Jac.  552;  Leak  v.  Howel,  Cro.  Eliz.  553; 
Corp.  of  Bedford,  6  East  369;  Parker  v.  Ken- 
nett,  12  Mod.  467,  1  Ld.  Raym.  568;  Knowles 
v.  Luce,  Moore  109,  112;  Milward  v. 
Thatcher,  2  Durnf.  &  E.  (2  T.  R.)  81,  87,  1 
Rev.  Rep.  431. 

8.  De  facto  supreme  court  can  not  exist 
under  a  written  constitution  which  ordains 
one  supreme  court  and  defines  the  duties 
and  qualifications  of  its  judges. — Hildreth 
v.  Mclntire,  24  Ky.  (1  J.  J.  Marsh.)  206,  19 
Am.  Dec.  61. 

9.  Judses  dc  facto  and  dc  jure  can   not 

be  in  possession  of  the  same  office  at  the 
same  time. — See  Conover  v.  Devlin,  15  How. 
Pr.   (N.  Y.)  470,  479. 


§  41.  COMPUTATION  OP  YEARS  OP  OFFICE.  The  years  during  which 
a  justice  of  the  supreme  court  is  to  hold  office  are  to  be  computed  respectively 
from  and  including  the  first  Monday  after  the  first  day  of  January  of  any 
one  year  to  and  excluding  the  first  Monday  after  the  first  day  of  January  of 
the  next  succeeding  year. 

History:  Enactment  approved  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  23;  repeal  by  Code  Commission,  Act  March  8,  1901, 
held  unconstitutional,  see  history,  $  5  ante. 
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and  classification  of  Justices  of       tution  1879  art.  VI  8  3,  I  Henning's  General 
e  court  are  provided  for  in  Consti-       Laws,  3d  ed.,  p.  xlix. 


§42.  VACANCIES.  If  a  vacancy  occur  in  the  office  of  a  justice  of  the 
supreme  court,  the  governor  shall  appoint  an  eligible  person  to  hold  the  office 
until  the  election  and  qualification  of- a  justice  to  fill  the  vacancy,  which  elec- 
tion shall  take  place  at  the  next  succeeding  general  election ;  and  the  justice 
so  elected  shall  hold  the  office  for  th6  remainder  of  the  unexpired  term  of  his 
predecessor. 

History:  Enactment  approved  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  23;  repeal  by  Code  Commission,  Act  March  8,  1901, 
held  unconstitutional,  see  history,  §  5  ante. 


VACANCIES  ON  SUPBEME  BENCH. 

1.  Absenee  of  chief  justice. 

2.  Same — Of  a  judge  from  the  state. 

3.  Vacancy — Generally. 

4.  Same — Effect  on  pending  case. 

1.  Abaeaet— Of  eafef  Jaatiee,  or  inability 
of. — mm  to,  see,  post,  8  46  and  note. 

2.  Same*— Of  m  Jad*e  from  the  state  is  not 
such  a  vacancy  as  can  be  supplied  by  the 
executive  under  legislative  authority. — Peo- 
ple   ex    rel.     Attorney-General    v.    Wells,    2 


Cal.  198.  See  People  ex  rel.  Ryder  v.  MIz- 
ner,  7  Cal.  619.  523;  People  ex  rel.  Melony  v. 
Whitman,  10  Cal.  38,  48;  State  ex  rel.  Weeks 
v.  Gamble,  13  Pla.  9,  21. 

3.  Vacancy— Generally, — as  to,  see  Const. 
1879  art.  VI  5  3,  Kerr's  Cyc  Pol.  Code,  2d 
ed.,  $9  995  et  seq.  and  notes;  I  Henningr's 
General  Laws,  3d  ed.,  p.  xlix. 

4.  Same— Effect  on  pending-  eases. — Pend- 
ing proceedings  not  affected  thereby. — See, 
post.  8  184  and  note. 


§43.  "DEPARTMENTS.  There  shall  be  two  departments  of  the  supreme 
court,  denominated  respectively  department  one  and  department  two.  The 
chief  justice  shall  assign  three  of  the  associate  justices  to  each  department, 
and  such  assignment  may  be  changed  by  him  from  time  to  time ;  provided,  that 
the  associate  justices  shall  be  competent  to  sit  in  either  department,  and  may 
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interchange  with  one  another  by  agreement  among  themselves,  or  if  no  such 
agreement  be  made,  as  ordered  by  the  chief  justice.  The  chief  justice  may  sit 
in  either  department,  and  shall  preside  when  so  sitting;  but  the  justices 
assigned  to  each  department  shall  select  one  of  their  number  as  presiding  jus- 
tice. Each  of  the  departments  shall  have  the  power  to  hear  and  determine 
causes  and  all  questions  arising  therein,  subject  to  the  provisions  in  relation 
to  the  court  in  bank.  The  presence  of  three  justices  shall  be  necessary  to 
transact  any  business  in  either  of  the  departments,  except  such  as  may  be  done, 
at  chambers ;  but  one  or  more  of  the  justices  may  adjourn  from  time  to  time 
with  the  same  effect  as  if  all  were  present,  and  the  concurrence  of  three  jus- 
tices shall  be  necessary  to  pronounce  a  judgment;  provided,  that  if  three  do 
not  concur,  the  cause  may  be  reheard  in  the  same  department,  or  transmitted  to 
the  other  department,  or  to  the  court  in  bank. 

History:     Enactment   approved   April   1,   1880,    Code   Amdts.    1880 
(C.  C.  P.  pt),  p.  23;  repeal  by  Code  Commission,  Act  March  8,  1901, 
held  unconstitutional,  see  history,  §  5  ante. 


ADJOUBNMENT— CHAMBERS— EQUAL 

DIVISION. 

1.  Adjournment  for  holidays. 

2.  Chambers — Powers  of  justice  at. 

3.  Constitutional  provisions. 

4.  Equal    division — Affirmance    ex    necessi- 

tate. 

5,6.  Same — Rehearing  denied  by. 

7.  Same — General  rule  stated. 

8.  Same — General  rule  applied — To  affirm- 

ances. 

9.  Same — Same — To  arrest  of  judgment. 

10.  Same — Same — To  new  trial. 

11.  Same — Same — To  admitting  testimony. 

1.  Adjournment  for  holidays  by  supreme 
court. — See,  post,  99  184,  135  and  notes. 

2.  Chambers— Power*  of  jnstlees  at,  dis- 
cussed, post,  8  165  and  note. 

3.  Constitutional  provisions  are  found 
in  Const.  1879  art.  VI  8  2,  I  Henning's  Gen- 
eral Laws,  Sd  ed.,  p.  xlviii. 

4.  Equal  division— -Affirmance  ex  neces- 
sitate in  case  of  an  equal  division  among 
the  justices  qualified  to  sit  in  the  cause. — 
Luco  v.  De  Toro,  88  Cal.  26,  11  L.  R.  A.  548, 
25  Pac.  988,  distinguishing  Ayres  v.  Bensley, 
82  CaL  682.  See  Frankel  v.  Deidesheimer, 
98  Cal.  78,  28  Fac  794;  Santa  Rosa  City  R. 
v.  Central  St.  R.  Co.,  112  Cal.  486,  44  Pac. 
788. 

See  par.  7,  this  note. 

5.  Same -— Rehearing  denied  by  equal 
division  of  justices. — Ayres  v.  Bensley,  32 
Cal.  632. 

6.  "The  rule  has  always  been  aa  to  peti- 
tions for  rehearing  that  as  many  justices 
as  are  necessary  to  pronounce  judgment 
must   concur   In  granting  a  rehearing."— 


Luco  v.  De  Toro,  88  Cal.  26,  11  L.  R.  A.  543, 
25  Pac.  983. 


7.  Same— General  role  stated. — "The  rule 
seems  to  be  that  where  the  motion  is  such 
as  to  make  an  affirmative  decision  indis- 
pensable to  the  further  progress  of  the  ac- 
tion, the  action  must  stop  in  case  of  an 
equal  division;  but  where  the  motion  is  in 
arrest  of  the  progress  of  the  action,  an 
equal  division  is  equivalent  to  a  denial  of 
the  motion,  and  the  case  proceeds  as  if  the 
motion  had  not  been  made." — Ayres  v.  Ben- 
sley, 82  Cal.  682,  688.  See  Goddard  v.  Cof- 
fin, Davies  C.  C.  381  (republished  in  2  Ware 
C.  C.  382),  10  Fed.  Cas.  505. 

.  8.  Same— General  role  applied—To  af- 
firmance.— Where  the  division  is  upon  a 
question  as  to  the  reversal  or  affirmance  of 
the  judgment  on  appeal  or  writ  of  error, 
the  judgment  must  be  affirmed. — Ayres  v. 
Bensley,  32  Cal.  632.  See  The  Antelope,  23 
U.  S.  (10  Wheat)  66,  6  L.  ed.  268. 
See  par.  3,  this  note. 

P.     Same— Same— To  arrest  of  judgment. 

— Where  the  division  is  upon  a  question  as 
to  the  arrest  of  a  judgment,  the  judgment 
must  be  affirmed.  Ayres  v.  Bensley,  supra. 
See  United  States  v.  Worrall,  2  TJ.  S.  (2  Dal.) 
884,  1  L.  ed.   426. 


10.  Same— Same— To  new  trial. — Where 
the  division  is  upon  a  motion  for  a  new 
trial,  the  motion  must  be  denied. — Ayres  v. 
Bensley,  82  Cal.  630,  632.  See  United  States 
▼.  Daniel,  19  U.  S.  (6  Wheat.)  542.  5  L.  ed. 
326. 


11.  Same  — Same  — To  admitting  testi- 
mony*— Where  the  division  is  upon  the  ques- 
tion of  admitting  testimony,  the  testimony 
must  be  rejected.— Ayres  v.  Bensley,  82  CaL 
680. 
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§  44.  APPORTIONMENT  OF  BUSINESS.  The  chief  justice  shall  appor- 
tion the  business  to  the  departments,  and  may,  in  his  discretion,  order  any 
cause  pending  before  the  court  to  be  heard  and  decided  by  the  court  in  bank. 
The  order  may  be  made  before  or  after  judgment  pronounced  by  a  department ; 
but  when  a  cause  has  been  allotted  to  one  of  the  departments  and  a  judgment 
pronounced  therein,  the  order  must  be  made  within  thirty  days  after  such  judg- 
ment, and  concurred  in  by  two  associate  justices ;  and  if  so  made,  it  uhall  have 
the  effect  to  vacate  and  set  aside  the  judgment.  Any  four  justices  may,  either 
before  or  after  judgment  by  a  department,  order  a  cause  to  be  heard  in  bank. 
If  the  order  be  not  made  within  the  time  abovfi  limited,  the  judgment  shall  be 
final;  provided  that  no  judgment  by  a  department  shall  become  final  until  the 
expiration  of  the  period  of  thirty  days  aforesaid,  unless  approved  by  the  chief 
justice  in  writing,  with  the  concurrence  of  two  associate  justices. 

History:  Enactment  approved  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  23;  repeal  by  Code  Commission,  Act  March  8,  1901, 
held  unconstitutional,  see  history,  §  5  ante. 

1.     Hearing;   In  bank. — The   regulation   as  Constitutional  provision  is  found  in  Const. 

to  is  found  in  supreme  court  rule  (old  rule  1879  art.  VI  8  2,  I  Henmng's  General  Laws, 

No.  30,  130  Cal.  p.  xlviii)  No.  xxviii  subd.  1,  3d  ed.,  p.  xlviii. 
144  CaL  p.  Ui;  177  Cal.  p.  lvil. 


§  45.  OOUBT  IN  BANK.  The  chief  justice  or  any  four  justices  may  con- 
vene the  court  in  bank  at  any  time,  and  the  chief  justice  shall  be  the  presiding 
justice  of  the  court  when  so  convened.  The  presence  of  four  justices  shall  be 
necessary  to  transact  any  business,  and  the  concurrence  of  four  justices  present 
at  the  argument  shall  be  necessary  to  pronounce  a  judgment  in  the  court  in 
bank;  provided,  that  if  four  justices  so  present  do  not  concur  in  a  judgment, 
then  all  the  justices  qualified  to  sit  in  the  cause  shall  hear  the  argument,  but 
to  render  a  judgment  a  concurrence  of  four  justices  shall  be  necessary;  and 
every  judgment  of  the  court  in  bank  shall  be  final,  except  in  cases  in  which  no 
previous  judgment  has  been  rendered  in  one  of  the  departments,  and  in  such 
cases  the  judgment  of  the  court  in  bank  shall  be  final,  unless  within  thirty  days 
after  such  judgment  an  order  be  made  in  writing,  signed  by  five  justices, 
granting  a  rehearing. 

History:  Enactment  approved  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt),  p.  24;  repeal  by  Code  Commission,  Act  March  8,  1901, 
held  unconstitutional,  see  history,  §  6  ante. 


COUBT  IN  BANK. 
L  Concurrence  of  justices. 

2.  Constitutionality — Portion  of  section  not 

repetition  of  constitution. 

3.  8ame —  Portion   requiring   signature   of 

n>e  judges. 

4.  Source  of  section. 

5.  Justice*  present   at  argument — Submis- 

sion on  brief. 

$,  7.  Rehearing  in  bank — When  not  granted. 
8, 9.  Same — Order  on  minutes — Stare  decisis. 
10.  Same — Opinion  in  bank — Quorum. 


1*     c«ac«rr<M«  of  Justices, — as  to  neces- 
sity   for    and    effect   of   failure,   see,    ante, 
I  43  and  note  part.  1-10. 
CLC.P- — * 


2.  Constitutionality— Portion  of  section 
not  repetition   of  constitutional   prorlslons 

(the  last  clause  of  the  last  sentence)  may- 
be valid  as  a  statute,  and  undoubtedly  Is 
so,  unless  in  conflict  with  constitution. — In 
re  Jessup,  81  Cal.  408.  460,  6  L  R.  A.  694,  21 
Pac.  976,  22  Id.  742,  1028. 
See  par.  4,  this  note. 

8.  Same— Portion  requiring;  sltrnatnre  of 
flve  Jadfes  to  order  for  rehearing  after 
judgment  of  court  in  bank,  is  unconstitu- 
tional (Works,  J.,  dissenting). — In  re  Jes- 
sup, 81  Cal.  408,  461,  8  L  R.  A.  594,  21  Pac. 
976,  22  Id.  742,  1028. 

See  pars.  6-9,  this  note. 

4.  Source  of  section. — Most  of  this  sec- 
tion is  mere  repetition  in  substance  of  con- 
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stitutional  provisions. — In  re  Jessup,  81 
-Cal.  408,  460,  6  L.  R.  A.  594,  SI  Pac.  976,  22 
Id.  742,  1028. 

See  Const.  1879  art.  VI  S8  2,  3,  I  Hennlng's 
General  Laws,  3d  ed., .pp.  xlviii,  xlix;  also 
par.  3,  this  note. 

5.  Justice*  present  at  armament— Sab- 
mission  on  brief. — Where  a  cause  is  sub- 
mitted on  brief  all  the  justices  have  an  op- 
portunity to  read  the  brief,  and  are  deemed 
to  be  present  at  the  argument,  within  the 
meaning  of  the  provision  of  the  constitu- 
tion (art.  VI  S  2),  and  are  qualified  to  join  in 
the  decision. — Philbrook  v.  Newman,  148 
<Jal.  161,  82  Pac.  772. 

6.  Rehearing  In  bank— -Wmen  not  granted. 
-*— A  rehearing  in  bank  will  not  be  granted 

in  those  cases  where  a  cause  has  been  heard 
and  decided  by  the  supreme  court  in  de- 
partment and  afterwards  by  the  court  in 
bank. — Hegard  v.  California  Ins.  Co.,  72  Cal. 
£36,  540,  14  Pac.  180,  859. 

Bee,  also,  post,  9  53,  note  Part  III. 

7.  Distinguished s  In  re  Jessup,  81  Cal. 
*08,  6  L.  R.  A.  594,  21  Pac.  976,  22  Id.  742, 
.028    (Works,   J.,   dissenting). 

8.  Same— Order  on  minutes— Stare  de- 
■dsls. — The  power  of  the  court  to  grant  a 


rehearing,  without  the  consent  of  five  jus- 
tices In  writing,  by  order  entered  upon  the 
minutes,  affirmed  upon  the  principle  of 
stare  decisis. — In  re  Jessup,  81  Cal.  408,  6 
L.  R.  A.  594,  21  Pac.  976,  22  Pac.  1028 
(Works,  J.,  dissenting). 
See  par.  3,  this  note. 

As  to  rule  of  stare  decisis,  see,  ante,  8  38, 
note  pars.  35-43;  post,  9  53,  note  Part  XXV. 

9.  Express  constitutional  provision  as  to 
method  of  granting  rehearings  in  bank  after 
decision  by  a  department  does  not  create 
any  implication  against  the  constitutional 
power  of  the  court  in  bank  to  grant  a  re- 
hearing of  causes  determined  by  it  (Works. 
J.,  dissenting). — In  re  Jessup,  81  Cal.  408,  6 
L.  R.  A.  594,  21  Pac.  976,  22  Pac.  1028. 

10.  Same— Opinion  In  bank—Quorum. — In 

the  decision  of  a  case  before  the  supreme 
court  in  bank,  the  concurrence  of  at  least 
four  justices  is  necessary,  and  that  any 
proposition  or  principle  stated  in  an  opinion 
is  not  to  be  taken  as  the  opinion  of  the 
court,  unless  it  is  agreed  to  by  at  least 
four  of  the  justices. — Del  Mar  Water  etc. 
Co.  v.  Eshleman,  167  Cal.  666,  140  Pac.  591. 


§  46.    ABSENCE  OR  DISABILITY  OF  CHIEF  JUSTICE,    In  case  of  the 

absence  of  the  chief  justice  from  the  place  at  which  the  court  in  bank  is  held, 

or  his  inability  to  act,  the  associate  justices  shall  select  one  of  their  own  number 

to  perform  the  duties  and  exercise  the  powers  of  the  chief  justice  during  such 

Absence  or  inability  to  act. 

History:  Enactment  approved  April  1,  1880,  Code  Amdts.  1880 
(G.  C.  P.  pt.),  p.  24;  repeal  by  Code  Commission,  Act  March  8,  1901, 
held  unconstitutional,  see  history,  §  5  ante. 

Constitutional  provision, — as  to,  see  Const.  1879  art.  VI  5  2,  I  Henninff*s  General  Laws. 
3d  ed.,  p.  xlviii. 

§47.  SESSIONS.  The  supreme  court  shall  always  be  open  for  the  trans- 
action of  business.  It  shall  hold  regular  sessions  for  the  hearing  of  causes, 
-either  in  bank,  or  in  one  or  both  of  its  departments,  at  the  capital  of  the  state, 
commencing  on  the  first  Mondays  of  May  and  second  Mondays  of  November; 
at  the  city  and  county  of  San  Francisco,  commencing  on  the  second  Mondays  of 
January  and  third  Mondays  of  July ;  and  at  the  city  of  Los  Angeles,  commenc- 
ing on  the  first  Mondays  of  April  and  second  Mondays  of  October;  and  special 
sessions  at  either  of  the  above-named  places  at  such  other  times  as  may  be 
prescribed  by  the  justices  thereof. 

[Expenses,  etc.  Rooms.]  The  justices  and  officers  of  the  supreme  court 
shall  be  allowed  their  actual  traveling  expenses  in  going  to  and  from  their 
respective  places  of  residence  upon  the  business  of  the  court,  or  to  attend  its 
sessions.  If  proper  rooms  in  which  to  hold  the  court,  and  for  the  accommoda- 
tion of  the  officers  thereof,  are  not  provided  by  the  state,  together  with 
attendants,  furniture,  fuel,  lights,  and  stationery,  suitable  and  sufficient  for  the 
transaction  of  business,  the  court,  or  any  three  justices  thereof,  may  direct  the 
clerk  of  the  supreme  court  to  provide  such  rooms,  attendants,  furniture,  fuel, 
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lights,  and  stationery ;  and  the  expenses  thereof,  certified  by  any  three  justices 
to  be  correct,  shall  be  paid  out  of  the  state  treasury,  for  which  expenses,  and 
to  defray  the  traveling  expenses  of  the  justices  and  officers  of  the  supreme 
court  above  mentioned,  a  sufficient  sum  shall  be  annually  appropriated  out  of 
any  funds  in  the  state  treasury  not  otherwise  appropriated.  The  moneys  so 
appropriated  shall  be  subject  to  the  order  of  the  clerk  of  the  supreme  court, 
and  be  by  him  disbursed  on  proper  vouchers,  and  the  same  shall  be  accounted 
for  by  him  in  annual  settlements  with  the  controller  of  state  on  the  first  Mon- 
day of  December  of  each  year. 

History:  Enactment  approved  April  1,  1880,  Code  Amdts.  1880 
(G.  C.  P.  pt.),  p.  24.  By  Act  March  8,  1878  (Code  Amdts.,  1877-8,  p.  22), 
a  new  section  was  added,  numbered  $  51,  providing  for  the  payment 
of  the  traveling  expenses  of  the  justices  of  the  supreme  court. 


COUET  ALWAYS  OPEN. 

1.  Always  open — Supreme  court  is. 

2,  3.  Supreme  court  expenses — Warrant  for — 
Irregularity — Transfer. 

1-     Always    ope»— • Supreme    court    im,    for 

the  transaction  of  business. — Const.  1879 
art.  VI  8  S,  I  Henning's  Oeneral  Laws,  3d 
ed.,  p.  xlviii. 

See,   post,   $  134  and  note. 

•e*— Warraat  for 
-The  controller's 
warrant  made  out  to  the  clerk  of  the  su- 
preme court  as  an  individual  and  not  in  his 


official  capacity,  but  indorsed  that  it  is  made 
under  the  provisions  of  this  section,  is 
transferable  by  indorsement,  and  the  treas- 
urer is  not  justified  in  refusing  to  pay  it  to 
the  assignee. — National  Bank  v.  Herold,  74 
Cal.  603,  5  Am.  St  Rep.  476,  16  Pac.  507. 

3.  The  fact  that  the  items  of  expense 
audited  and  allowed  by  the  board  of  exam- 
iners have  not  been  actually  paid  by  the 
clerk,  will  not  justify  state  treasurer  in 
refusing  to  pay  warrant. — National  Bank 
v.  Herold,  74  CaL  608,  5  Am.  St.  Rep.  476,  16 
Pac.  607. 


§  48.    ADJOURNMENTS.    Adjournments  from  day  to  day,  or  from  time  to 

time,  are  to  be  construed  as  recesses  in  the  sessions,  and  shall  not  prevent  the 

court,  or  either  of  its  departments,  from  sitting  at  any  time. 

History:  Enactment  approved  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  2fc;  repeal  by  Code  Commission,  Act  March  8,  1901, 
held  unconstitutional,  see  history,  §  5  ante. 

Term**  mt  supreme  court— A*  to  eoaatltv-  Laws,  8d  ed.,  p.  xlviii;  see,  also,  post,  8  74 

tftomal    pvovlMoa. — See   Const.    1879    art.   VI  and  note. 

§  2,   I   Henning's   General  Laws,    3d   ed..  p.  Term*  of  Jmstiees'  eo«rt»#— as  to,  see*  post, 

xlviii.  55  88,  104  and  notes. 

Henning's     Oeneral 


§  49.  DECISIONS  IN  WRITING.  In  the  determination  of  causes,  all  deci- 
sions of  the  supreme  court  in  bank,  or  in  departments,  shall  be  given  in  writing, 
and  the  grounds  of  the  decision  shall  be  stated. 

History:  Enactment  approved  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  25;  repeal  by  Code  Commission,  Act  March  8,  1901, 
held  unconstitutional,  see  history,  $  5  ante. 


DECISION  IN  WHITING. 

1.  Constitutional  provision. 

2.  Filing   of   opinion — Time  of. 

3.  Same — Where  filed. 


ment  therein  directed,  shall  be  filed  within 
ninety  days  after  the  submission  of  the 
cause  in  which  such  opinion  is  written. — 
Rule  XXVIII,  subd.  2,  177  Cal.  p.  lvil. 


1,  C+mmil fttemal  proTl*l«n<— £ee  Const. 
1*79  art.  VI  f  2,  I  Henning's  General  Laws, 
Id  ed-,  p.  xlviii. 

Sl  ratNT  •*  •»!•!•»— Time'  •& — Every 
opinion  of  supreme  court  which  shall  have 
received  the  asssent  of  a  sufficient  number  of 
the  members  of  the  court  to  order  the  judg- 


8.  Sane— Where  filed. — Opinions  of  the 
supreme  court  shall  be  kept  in  the  office  of 
the  clerk  at  San  Francisco.  If  the  opinion 
is  in  a  case  submitted  in  another  district,  a 
certified  copy  thereof  shall  be  Immediately 
transmitted  to  the  clerk's  office  of  such  dis- 
trict, and  there  kept  on  file. — Rule  XXVIII, 
subd.  8,  177  CaL  p.  lvli. 
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§  60.  JURISDICTION  OP  TWO  KINDS.  The  jurisdiction  of  the  supreme 
court  is  of  two  kinds : 

1.  Original;  and, 

2.  Appellate. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  25;  repeal  by  Code  Commis- 
sion, Act  March  8,  1901,  held  unconstitutional,  see  history,  $  6  ante. 

§  51.  ORIGINAL  JURISDICTION.  In  the  exercise  of  its  original  jurisdic- 
tion the  supreme  court  shall  have  power  to  issue  writs  of  mandamus,  certiorari, 
prohibition,  and  habeas  corpus ;  and  it  shall  also  have  power  to  issue  all  other 
writs  necessary  and  proper  to  the  complete  exercise  of  its  appellate  jurisdiction. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  25;  repeal  by  Code  Commit 
sion,  Act  March  8,  1901,  held  unconstitutional,  see  history,  §  6  ante. 


ORIGINAL  JURISDICTION  OF  SUPREME 

COURT. 

1.  Constitutional  provisions. 

2.  Certiorari — Writ  of. 

3.  Same— Jurisdiction  on. 

4.  Same — Will  lie,  when. 

5.  Effect  of  Roseberry  Act. 

6.  Habeas  corpus — As  to  writ  of. 

7.  Same — Inability  of  judges  to  agree. 
8.-  Injunctions — Generally. 

9.  Mandamus — Generally. 
10.  Same — Original  jurisdiction. 
11, 12.  Same — Rules  of  court. 

13.  Ne  exeat — Abolished. 

14.  Prohibition — Writ  of — Generally. 

15.  Same — When  will  lie. 

16.  Procedendo — Writ   of — Generally. 

17.  Quo  warranto — Abolished. 

18.  Scire  facias — Writ  of  abolished. 

19.  Writ— Defined. 

20.  Same — Issuance  of. 

21.  Same — Service  by  telegraph. 

22.  Same — Abolition  of  certain. 

23.  Same — Granting  by  single  judge. 

24.  Same — Hearing  in  chambers. 

25,26.  Same— "All  other  writs"-— What  in- 
cluded. 

27.  Writ  of  prohibition — Concurrent  juris- 

diction   of    supreme    and    district 
courts  of  appeal. 

28.  Same — Transfer  from  district  court  of 

appeals  to  supreme  court. 

1.  Constitutional  provision*. — See  Const. 
1879  art  VI  |  4,  I  Henning's  General  Laws, 
3d  ed.,  p.  xlix. 

2.  Certiorari— Writ  of*— as  to,  see  gen- 
erally, post,  $54,  76,  165,  1067,  1101,  1108- 
1110  and  notes. 

8.  Sate  Jurisdiction  om  of  the  supreme 
court  is  limited  to  those  cases  in  which  the 
jurisdiction  of  the  Inferior  court,  board,  or 
officer,  is  Impeached.— People  v.  Johnson, 
30  Cal.  98,  101.    See  HtUel  v.  Board  Com- 


missioners,   8    Nev.    359,    362;    Phillips    v. 
Welch,  12  Nev.  158,  169. 


4.  Same—Will  He,  ^rhen.— A  writ  of  cer- 
tiorari will  lie  only  when  the  act  complained 
of  is  judicial  in  its  character. — Spring  Val- 
ley W.  W.  v.  Bryant,  52  Cal.  132,  137;  Lamb 
v.  Schottler,  54  Cal.  319,  328;  People  ex  rel. 
Cochran  v.  Board  of  Education  of  Oakland. 
64  Cal.  375,  377;  Townsend  v.  Copeland,  56 
Cal.  612;  Spring  Valley  W.  W.  v.  San  Fran- 
cisco, 82  Cal.  286,  807,  16  Am.  St.  Rep.  116, 
6  L.  R.  A.  756,  22  Pac  910,  1046;  Quinchard 
v.  Board  of  Trustees  of  Alameda,  113  Cal. 
664,  670,  45  Pac.  856.  See  Nev.  Esmeralda 
Co.  v.  District  Court,  18  Nev.  438,  440,  5  Pac. 
64;  State  ex  rel.  Thompson  v.  Board  Com- 
missioners, 28  Nev.  247,  45  Pac.  529.  N.  Y. 
People  ex  rel.  Savage  v.  Board  of  Health 
N.  Y.  City,  83  Barb.  344;  People  ex  rel.  Dick- 
inson v.  Board  Supervisors  Livingston  Co., 
48  Barb.  232;  Matter  of  Mt.  Morris  Square, 
2  Hill  14;  People  ex  rel.  Kimball  v.  Board 
Supervisors  St.  Lawrence  Co.,  25  Hun  131. 
Utafc.  Gilbert  v.  Board  Police  &  P.  Commis- 
sioners, 11  Utah  378,  40  Pac.  264. 

&  Effect  of  Roseaerry  Act*-^The  Rose- 
berry  Act  was  not  effective  to  prevent  ap- 
plication to  the  supreme  court  to  exercise 
its  original  jurisdiction  by  way  of  certi- 
orari.— Great  Western  Power  Co.  v.  Pills* 
bury,  170  Cal.  180,  9  N.C.  a  A.  466,  149  Pac 
85. 

«.  Habeas  corpna— As  to  writ  of^-Gen- 
erally,  post,  55  64,  76,  165,  and  Pen.  Code 
8  1478,  et  esq.,  and  notes. 

7.     Same— Inability  of  jndre*  to  agree. 

The  writ  must  be  denied  when  the  justices 
of  the  district  court  of  appeals  are  unable 
to  agree  upon  a  judgment  on  the  applica- 
tion therefor. — In  re  La  due,  15  Cal.  App. 
188,  117  Pac.  586;  Ex  parte  Woods,  17  Cal 
App.  323.  128  Pac.  1135;  In  re  Galtvan,  17 
Cal.  App.  624,  120  Pac.  1123. 
See,  also,  poet,  $  53,  note  par.  9. 

a  Injunctions  —  Generally.— See.  post, 
SI  64,  76,  165,  856,  525,  745,  1341  and  notes; 

».  Manaaman  —  Generally.  —  See,  poet, 
II  54,  76,  165,  1084,  1108-1110  and  notes. 
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1*.  Same— Original  Jurisdiction  resides 
In  supreme  court  to  issue. — Hyatt  v.  Allen, 
54  Cal.  353. 

11.  Same  Rules  of  court.  No.  26,  require 
previous  application  to  the  lower  court  in 
proper  cases,  and  a  petition  to  compel  the 
issuance  of  a  certificate  of  election  by  a 
board  of  supervisors  to  a  township  official, 
is  insufficient  unless  it  appears  therefrom 
that  application  has  been  made  to  the  lower 
court. — Gray  v.  Mulllns,  15  Cal.  App.  120, 
113  Pac  694. 

12.  The  supreme  court  has  original  juris- 
diction in  case  of  mandamus.  The  fact  that 
the  same  questions  are  involved  in  an  ap- 
peal which  has  been  taken  in  this  court  has 
no  power  upon  the  question  of  jurisdiction. 
— Scott  v.  Boyle,  164  Cal.  321,  128  Pac.  941, 
942. 


15.  No  exeat— Abolished. — See,  ante,  I  24, 
note  par.  4,  also,  post,  |  478. 

14.     PromlMtlou— Writ  of— Generally,— as 

to.   see,  post,  4$  64,  76,  165,   1102,  1108-1110 
and  notes. 
See  pars.  27,  28,  this  note. 

16.  Same— When  will  lie. — An  action  of 
prohibition  will  lie  only  in  those  cases  in 
which  the  act  complained  of  is  judicial  in 
its  character. — Spring  Valley  W.  W.  v. 
Bryant,  52  CaL  132.  137.  See  Maurer  v.  Mit- 
chell, 53  Cal.  289,  291;  Lamb  v.  Schottler,  54 
CaL  819,  328;  People  ex  rel.  Taylor  v.  Elec- 
tion Commissioners,  54  CaL  404,  406;  Cam- 
ron  v.  Kenfleld,  57  Cal.  550,  553;  Spring- 
Valley  W.  W.  v.  Bartlett,  63  Cal.  245;  Ho- 
bart  v.  Tillson,  66  CaL  210,  212,  5  Pac.  88; 
Spring:  Valley  W.  W.  v.  San  Francisco,  82 
CaL  286.  307,  16  Am.  St.  Rep.  116,  6LR.A. 
756,  22  Pac.  910,  1046. 

16.  Preeedeude  —  Writ  of  —  Gemerally*— 
See,  post,  S  129. 

17.  Quo   warramto— Writ  of  abolished^-— 

See,  post,  99  802,  803. 

18.  Scire  fadao— Abollaaed. — See,  post, 
8  802. 

IS*    Writ— Deaaed* — See,  ante,  1 17,  note. 


30.     Same— Issuance    of. — See,    post,    1 64. 

21.  Same— Service   by   telegraph* — as    to, 

see,  post,  9  1017. 

22.  Same  —  Abolition  of  certain. — See, 
post,  8  802. 

23.  Same— Granting  by  single  Judge, — as 

to,  see,  post,  9  54. 

24.  Same— Hearing  In  chambers, — as   to, 

see,  post,  8  1108. 

25.  Same— "All  other  writs"— What  In- 
cluded*— "All  other  writs"  includes  such 
other  writs  as  are  not  enumerated  which 
can  issue  only  for  the  purpose  of  complet- 
ing the  exercise  of  jurisdiction  by  the  su- 
preme court. — Hyatt  v.  Allen,  54  Cal.  353. 

26.  "This  court  can  frame  and  issue  all 
writs  and  make  all  rules  necessary  to  the 
exercise  of  its  appellate  jurisdiction,  where 
the  statute  has  not  provided  one"  (dis.  op. 
Thornton,  J.). — Somers  v.  Somere,  81  CaL 
608,  616,  22  Pac.  967. 

27.  Writ  of  prohibition  —  Concurrent 
Jurisdiction  of  supreme  court  and  district 
courts  of  appeal. — Under  the  constitution 
the  supreme  and  district  courts  of  appeal 
have  concurrent  jurisdiction  in  original 
proceedings  for  prohibition,  and  the  denial 
of  an  application  therefor  an  Its  merits  by 
the  district  court  of  apeals  is  a  bar  to  a 
subsequent  application  to  the  supreme 
court. — Dawson  v.  Supreme  Court,  158  Cal. 
73.  110  Pac.  109. 

See  pars.  14,  15,  this  note. 


Same— Transfer  from,  district  court 
of  appeal  to  supreme  court. — The  district 
eourt  of  appeal  having  concurrent  jurisdic- 
tion with  the  supreme  court  in  original  pro- 
ceedings for  writ  of  prohibition,  and  the 
denial  of  the  writ  by  the  district  court  of 
appeals  being  a  bar  to  a  subsequent  appli- 
cation to  the  supreme  court,  the  only 
method  of  obtaining  a  consideration  of  the 
application  by  the  supreme  court  is  by 
transfer  as  in  other  cases  for  reconsidera- 
tion and  decision. — Dawson  v.  Superior 
Court,  158  Cal.  73,  110  Pac.  109. 


§  62.  APPELLATE  JURISDICTION  OF  SUPREME  COURT.  The  supreme 
court  shall  have  appellate  jurisdiction : 

1.  In  all  cases  in  equity,  except  such  as  arise  in  justices'  courts. 

2.  In  all  cases  at  law  which  involve  the  title  or  possession  of  real  estate,  or 
the  legality  of  any  tax,  impost,  assessment,  toll,  or  municipal  fine,  or  in  which 
the  demand,  exclusive  of  interest  or  the  value  of  the  property  in  controversy, 
amounts  to  two  thousand  dollars. 

3.  In  all  such  probate  matters  as  may  be  provided  by  law. 

4.  In  all  cases,  matters,  and  proceedings  pending  before  a  district  court  of 
appeal  which  shall  be  ordered  by  the  supreme  court  to  be  transferred  to  itself 
for  hearing  and  decision. 
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5.  In  all  criminal  cases  where  judgment  of  death  has  been  rendered  on 

questions  of  law  alone. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  25;  modification  of  original 
§  44;  repeal  by  Code  Commission,  Act  March  8,  1901,  held  unconstitu- 
tional, see  history,  §  5  ante;  amendment  approved  April  16,  1919,  Stats, 
and  Amdts.  1919,  p.  88.     In  effect  July  22,  1919. 


APPELLATE  JURISDICTION. 

1.  Appeal — Procedure  in. 

2.  Same — Same — Loss  of  right. 

S.  Appellate  jurisdiction — As  to  gener- 
ally. 

4.  Same — As  to  test  of — Ad  damnum 

clause  test  of. 

5.  Same — Same — Test  of  is  whether  it 

revives  proceedings. 

6.  Same  —  Appeal    from   judgment   in 

action    under    section     10,    bank 
commissioners  act. 

7.  Same — Appeal  from  judgment  sus- 

taining demurrer. 

8.  Same — "  Assessment ' ' — As    useft   in 

constitution    conferring   appellate 
jurisdiction. 

9.  Same — By  mandamus. 

10.  Same — In  cases  arising  in  justices' 

court — Title  to  land  involved, 

11.  Same — In  contempt. 

12.  Same — In  divorce  cases. 

13.  Same — In  probate  matters. 

14.  Same — Legislature  can  not  impair. 

15.  Same — Mode   to   be   adopted  where 

legislature  has  not  provided  mode. 

16.  Assessment — In  charge  of  grade  of 

streets. 

17.  Amount  in  controversy — As  control- 

ling factor. 

18/  Same — As  to  rule  determining. 

19.  Same — Same — Distinguished. 

20.  Same  —  Same  —  Followed    and    af- 

firmed. 

21-  23.  Same — Ad  damnum  clause. 

24.  Same  —  Same  —  Ad  damnum  clause 

not  conclusive. 

25.  Same — Same — In  trespass  upon  land. 
26-28.  Same — Costs  not  included. 

29.  Same — Demand  exclusive  of  interest. 

30.  Same — Sum  for  which  judgment  re- 

covered. 

31.  Counter-claim — As  to  effect  on. 

32.  Same — Same — Pleaded    for    affirma- 

tive relief. 

33.  Same — Different    counts — Aggregate 

amount  in. 

34.  Same — In  certiorari  from  justices1 

court. 

35.  Same — In    order   after    final   judg- 

ment. 

36.  Same — Interest  is  to  be  excluded. 
87.  Same — Percentage  can  not  be  added. 


38. 

89. 

40. 
41. 
42. 

43. 

44. 

45. 

46. 

47. 

48. 

49. 

50. 

51-  53. 

54. 

55. 

56. 
57. 
58. 

59. 
60. 
61. 
62. 
63. 
64,65. 
66. 

67. 
68. 


"Cases  at  law" — As  used  in  con- 
stitution. 

Same  —  Accusation   against   district 
attorney. 

Certiorari — As  writ  of  error. 

Same — Act  legislative  in  its  nature. 

Same — Amount  in  controversy. 

Same  —  Same  —  Jurisdiction  of  su- 
preme court  does  not  depend  upon. 

Same — Appeal  can  not  be  substituted 
for. 

Same — Appeal  from  adjudication  on 
merits. 

Same — Appeal  lies  to  supreme  court 
in. 

Same — Does  not  lie  where  there  is  an 
appeal. 

Same — Issued  on  sound  discretion  of 
court. 

Same — Jurisdiction  on — Limited  to- 
a  review  of  proceedings. 

Same — Lies  where  no  appeal,  only. 

Contempt  cases — Appeal  in. 

Conversion — Jurisdiction  on  appeal, 
when. 

Corporation  —  Action  against  stock- 
holders to  recover  several  judg- 
ments. 

Costs — Judgment  for  as  part  of  a 
general  judgment  of  dismissal. 

Counter-claim  —  Demand  in — Juris- 
diction on  appeal. 

Criminal  case  —  No   jurisdiction   in 
trial  c 
court. 


trial  court — Appeal 


jurisdi 
lies  to 


supreme 


Same — Same — Under  former  consti- 
tution. 

Same — Same — Under  present  consti- 
tution. 

Same — Same — Same — No  appellate 
jurisdiction,   when. 

Same —  Same —  Same —  Civil  officer 
tried  for  misdemeanor  in  office. 

Same — Same — Same— Order  sustain- 
ing demurrer  to  indictment. 

Same — Same — Same — Order  setting 
aside  information. 

' 'Demand' '  and  "property  in  con- 
troversy' ' — As  used  in  constitu- 
tion. 

District  courts  of  appeal — Amount 
in  controversy. 

Same — Amount  less  than  three  hun- 
dred dollars. 


54 


Tit  I,  Ck.  IH.]  APPELLATE  JURISDICTION  OF  SUPREME  COURT. 


•  S* 


69. 

70. 
71,72. 

73. 

74. 

76. 

76. 

77,  78. 
79. 
80. 
81. 
82. 

83. 

84. 

85. 
86. 

87. 

88. 
89. 
90. 
M. 
92,93. 

94. 
95. 

96. 

97. 

98. 


100. 
101. 

102. 

103. 

104,105. 

106,107. 
108. 

109. 
110. 

111. 


Same — Order  setting  aside  informa- 
tion charging  murder. 

Same — Transfer  from  supreme  court. 

Divorce  cases  —  Jurisdiction  in  on 
appeal. 

Same — Order  allowing  alimony  pen- 
dente lite. 

Election  contest  —  Special  proceed- 
ing. 

Forcible  entry  and  detainer  —  Ap- 
peals in. 

In  injunction — Transfer  to  supreme 
court. 

Insolvency   proceedings — Appeal   in. 

Same — Certiorari  does  not  lie. 

Same— Error  does  not  lie. 

Same — Special  proceedings. 

Jurisdiction  of  supreme  court  on  ap- 
peal— Depends  upon  amount  de- 
manded. 

Same — Same — In  actions  commenced 
before  justices  of  peace. 

Same — Same — Same — Transferred  to 
superior  court. 

Same — Same — In  certiorari. 

Same — Same — Not  having  any  juris- 
diction. 

Same — Amount  in  controversy — Cer- 
tiorari from  justice's  judgment. 

Mandamus — Appellate  jurisdiction. 

Same — Same — Settling  statement. 

Misdemeanor — Appeal,  when. 

Same — Error  when. 

Misdemeanor  in  office — Appeal  lies 
when. 

Same — Error  is  proper  remedy. 

"Municipal" — As  used  in  constitu- 
tion. 

"Municipal  fine" — As  used  in  con- 
stitution— Definition. 

Same  —  Wrongfully  demanding  and 
collecting  toQ. 

Nuisance — Jurisdiction  on  appeal. 

Order  at  chambers  —  Appeal  lies 
from. 

Same— No  jurisdiction  to  make. 

Order  after  judgment — Appeal  does 
not  lie,  when. 

Same-— Appealable  where  the  judg- 
ment can  be  appealed  from. 

8ame  —  Order  involving  less  than 
jurisdictional  amount. 

Same— Order  recalling  execution  for 

costs. 

Probate  matters — Appeal  in. 

Beplevin  —  Value  of  property  six 
thousand  dollars. 

Special  proceedings — Appeal  in. 

Sam©  — Action  to  determine  upon 
reference  by  surveyor-general. 

Same — Eight  of  appeal  to  supreme 
court  in. 


112.  Stockholders — Action  against  to  re- 

cover several  judgments. 

113.  Title  or  possession  involved — Appeal. 
114, 115.  Same — Title  to  real  estate  involved. 

116.  Toll,  pilotage  not — Appeal  does  not 

lie. 

117.  Trespass  upon  land — Jurisdiction  of 

justices'  court. 

118.  Same — Same — Title  or  right  to  pos- 

session incidentally  or  collaterally 
involved. 

119- 121.  Same — Superior  court  has  jurisdic- 
tion of. 

1*  Appeal  —  Procedure  In. — Generally.— 
See,  post,  S8  936-959  and  notes. 

2.  Same  —  Same  —  Loss  of  rig-ht. — Right 
may  loose  by  lapse  of  time;  a  writ  of  re- 
view does  not  lie. — Ramsey  v.  PettengllU 
14  Ore.  207,  208,  12  Pac  439. 

8.  Appellate  Jurisdiction— An  to  gener- 
ally. — See  pars.  77-87,  this  note. 


4.  Same— As  to  teat  of— Ad 
clause  test  of. — Where  the  jurisdiction  of 
the  appellate  courts  depends  upon  the 
amount  in  controversy,  the  ad  damnum 
clause  of  the  complaint  is  the,  sole  test. — 
Erving*  v.  Napa  Valley  Brewing  Co.,  17  Cal. 
App. -367,  119  Pac.  940. 


5.  Same— Same— Teat  of  la  whether  It  re- 
vises  proceedings  already  instituted. — Peo- 
ple ex  rel.  Mulford  v.  Turner,  1  Cal.  143,  147„ 
52  Am.  Dec.  295,  following  authority  of  Mar- 
bury  v.  Madison,  5  U.  S.  (1  Cr.)  137,  2  L.  ed. 
60. 


6.  Same— Appeal  from  Judgment  In  ac- 
tion under  section  10,  hank  commissioner* 
act. — In  absence  of  provision  denying  the 
same  jurisdiction  of  such  appeal  exists  un- 
der the  authority  of  this  section. — People  v. 
Bank  of  San  Luis  Obispo,  152  Cal.  266,  92 
Pac.  481. 

7.  Same— Appeal  from  Judgment  sustain- 
ing; demurrer. — Practice  on  appeal  from  or- 
der sustaining  a  demurrer,  where  an  amend- 
ment is  proposed  and  refused  solely  because 
not  stating:  a  cause  of  action. — See,  post, 
S  480  and  note. 


8.  Same— "Assessment"— As  used  In  con- 
stitution in  conferring*  appellate  Jurisdic- 
tion of  the  supreme  court  refers  to  assess- 
ments relating*  to  public  taxation  or  to 
raise  funds  for  public  improvements,  and 
does  not  include  assessments  or  calls  made 
by  a  private  corporation  to  collect  subscrip- 
tions to  its  capital  stock. — Bottle  Mln.  &  M. 
Co.  v.  Kern,  154  Cal.  97,  97  Pac.  25. 

9.  Same— By  mandamus,  etc. — The  su- 
preme court  may  exercise  its  appellate 
jurisdiction  by  means  of  the  process  of 
mandamus,  and  it  seems  it  may  do  so  by 
means  of  writ  of  habeas  corpus,  certiorari, 
supersedeas,  prohibition,  etc. — People  ex  rel. 
Mulford  v.  Turner,  1  Cal.  143,  144,  52  Am. 
Dec.  295;  Hyatt  v.  Allen,  54  Cal.  353,  355. 
869;  Ex  parte  Hollis,  59  Cal.  405,  408.  See 
White  v.  Light  hall,  1  Cal.  347,  348;  Cowell 
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v.    Buckelew,    14    Cal.    640,    641;    Hicks    v. 
Michael,  16  Cal.  107,  113. 

10.  Same— Im  case*  aristae  lm  Justices' 
court — Title  to  land  involved. — In  those 
cases  arising  in  justices'  court,  in  which  the 
pleadings  do  not  show  that  the  question  of 
title  to  or  right  of  possession  of  land  would 
be  necessarily  involved,  where  taken  to  the 
superior  court  on  question  of  law  and 
fact,  and  there,  on  trial  de  novo,  the  ques- 
tion of  title  or  possession  and  right  to 
possession  becomes  Involved  by  the  evi- 
dence adduced,  the  superior  court  having: 
original  jurisdiction  of  the  question, 
the  supreme  court  has  appellate  jurisdic- 
tion, whether  such  question  was  incidental 
or  otherwise. — Hart  v.  Carnall-Hopkins  Co., 
101  CaL  160,  35  Pac.  633.  See  Holman  v. 
Taylor,  81  Cal.  888,  341;  Copertinl  v.  Opper- 
mann,  76  CaL  181,  18  Pac.  156;  City  of  Santa 
Barbara  v.  Eldred,  96  CaL  878,  381,  SO  Pac. 
562. 

See  pars.  82-87,  this  note. 

11.  Same— la  contempt  emmem* — as  to,  see 

pars.  51-53,  this  note;  also,  post,  8  1222  and 
note. 


13.     Same— la   divorce 

pars.  71-78,  this  note. 


-as  to,  see 


18.     Same— la    probate    matters, — as    to, 

see  pars.  106,  107,  this  note. 

14.  Same— Legislature    earn    mot    impair 

the  exercise  of  the  appellate  power  con- 
ferred upon  the  supreme  court  by  section 
4  of  art  VI  of  the  constitution. — Haight  v. 
Gay,  8  Cal.  297,  800,  68  Am.  Dec.  823;  People 
ex  rel.  Swift  v.  Bingham,  82  CaL  288,  242, 
22  Pac.  1089. 

15.  Same— Mode  of  to  be  adopted  where 
legislature  has  not  provided  mode. — In  those 
cases  where  the  constitution  has  conferred 
a  right  of  appeal  to  the  supreme  court,  and 
the  legislature  has  failed  to  provide  a 
mode  of  appeal,  that  oourt  will  adopt  a  suit- 
able mode. — People  v.  Jordan,  65  Cal.  644, 
56  Am.  Rep.  73,  4  Pac.  688. 

16.  Assessment— Im  eaange  of  grade  of 
streets,  under  acts  providing  therefor,  is  a 
special  proceeding,  and  no  appeal  lies  there- 
from to  the  supreme  court. — Houghton's 
Appeal,  42  Cal.  35. 

17.  Amount  In  coatroversy— As  control- 
ling factor. — The  amount  in  controversy 
controls  the  jurisdiction  of  the  supreme 
court  In  actions  to  recover  money.  The 
amount  sued  for,  and  not  the  amount  for 
which  the  judgment  was  rendered,  is  the 
test  of  jurisdiction. — Dashiell  v.  Slinger- 
land,  60  Cal.  653. 

18.  Same— As  to  rale  determining. — The 

general  rule  is  that  in  all  actions  brought 
for  the  recovery  of  money,  the  amount  sued 
for,  exclusive  of  interest,  is  the  test  by 
which  to  determine  the  jurisdiction  of  the 
supreme  court. — Dashiell  v.  Sllngerland,  60 
Cal.  653,  657  (Morrison,  C.  J.,  dissenting), 
distinguishing  Gordon  v.  Ross,  2  Cal.  156; 
Doyle  v.  Seawall,  12  Cal.  280;  Dumphy  v. 
Guindon,  18  Cal.  28;  Votan  v.  Reese,  20  Cal. 


89,  90;  Zabrlskle  v.  Torrey,  20  CaL  173; 
Meeker  v.  Harris,  28  Cal.  285,  286;  Tipton 
v.  Chambers,  1  Met.  (Ky.)  565;  Melson  v. 
Melson,  2  Munf.  (Va.)  542;  Walker  v.  United 
States,  71  U.  S.  (4  Wall.)  163,  18  L.  ed.  319. 


19.  Same— Same— Distinguished  In  Ty- 
ler v.  Connolly,  65  Cal.  28,  30,  2  Pac.  414,  as 
not  applying  to  a  judgment  imposing  a  fine. 


20.     Same— Same— Followed    and    affirmed 

in  Bailey  v.  Sloan,  65  Cal.  387,  4  Pac.  349; 
Lord  v.  Goldberg,  81  Cal.  596,  599,  15  Am. 
St.  Rep.  82,  22  Pac.  1126;  Qreenbaum  v. 
Martinez,  86  Cal.  459,  461,  25  Pac.  12; 
Henigan  v.  Ervin,  110  CaL  37,  40,  42  Pac. 
457. 


21.  Same  Ad  damnnm  clanse  In  the  com- 
plaint is  the  best  test  of  jurisdiction  on 
appeal. — Bailey  v.  Sloan,  65  CaL  387,  4  Pac. 
349.  See  Maxfleld  v.  Johnson,  30  Cal.  545; 
Solomon  v.  Reese,  34  CaL  28;  Sanborn  v. 
Superior  Court  Contra  Costa  Co.,  60  Cal. 
425;  Dashiell  v.  Sllngerland,  60  CaL  653; 
Derby  v.  Stevens,  64  CaL  287,  30  Pac.  820; 
Lord  v.  Goldberg,  81  CaL  596,  599,  16  Am. 
St.  Rep.  82,  22  Pac.  1126;  Greenbaum  v. 
Martinez,  86  CaL  469,  461,  25  Pac  12;  Heni- 
gan v.  Ervin,  110  Cal.  37,  40,  42  Pac.  457; 
Ventura  Co.  v.  Clay,  114  Cal.  242,  246,  46 
Pac.  9;  People  v.  Madden,  134  CaL  611,  66 
Pac  874. 

22.  The  settled  rule  Is  that  the  amount 
sued  for  Is  the  test  of  jurisdiction  of  the 
supreme  court  on  appeaL — Dashiell  v.  Slln- 
gerland, 60  CaL  App.  653. 


Distinguishing!  Gordon  v.  Ross,  2 
CaL  166;  Doyle  v.  Seawall,  12  CaL  280;  Dum- 
phy v.  Guindon,  13  CaL  28;  Votan  v.  Reese, 
20  CaL  90;  Zabriskie  v.  Torrey,  20  CaL  173; 
Meeker  v.  Harris,  28  Cal.  286;  Tipton  v. 
Chambers,  42  Mass.  (L.  Met.)  666;  Melson  v. 
Melson,  2  Munf.  (Va.)  542;  Walker  v.  United 
States,  71  U.  &  (4  Wail.)  163,  18  L.  ed.  319. 

24.  Same  Same— Ad  damnum  clanse  not 
conclusive  where  the  body  of  the  complaint 
shows  that  a  sum  is  feignedly  and  pur- 
posely added  for  the  sole  purpose  of  ob- 
taining jurisdiction.  —  Lehnhardt  v.  Jen- 
nings, 119  Cal.  192,  199,  48  Pac.  56,  61  Id. 
195. 


25.  Same— Same     In  trespass  noon   land* 

— In  an  action  for  trespass  upon  land,  in 
which  the  title  of  the  plaintiff  to  the  locus 
in  quo  is  admitted,  the  amount  alleged  in 
the  complaint  as  damages  and  demanded  In 
the  prayer  of  the  complaint  being  nine  hun- 
dred dollars,  and  under  the  verdict  and 
judgment  two  hundred  dollars  were 
awarded,  the  supreme  court  has  jurisdic- 
tion of  the  appeal. — Dashiell  v.  Sllngerland, 
60  Cal.  653. 

See,  also,  pars.  113-115,  this  note. 

26.  Same— Costs  not  Included  to  give  ju- 
risdiction.— Maxfleld  v.  Johnson,  30  Cal.  546; 
Henigan  v.  Brvin,  110  CaL  87,  40,  42  Pac 
467;  Dumphy  v.  Guindon,  13  CaL  28,  29; 
Zabriskie  v.  Torrey,  20  CaL  178,  174;  Bolton 
v.  Landers,  27  CaL  106,  107;  Votan  v.  Reese, 
20  CaL  89,  90. 
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27.  Cwfirti  Meeker  v.  Harris,  23  CaL 
286,  286;  Dashlell  v.  Sllngerland,  60  Cal.  668, 
667;  Klein  v.  Allenbach,  6  Nev.  169,  162. 

28.  Addition  of  costs  does  not  confer 
jurisdiction  on  the  supreme  court  on  appeal, 
where  the  amount  demanded  in  the  com- 
plaint is  insufficient  for  that  purpose. — 
Henigan  v.  Brvin,  110  CaL  87,  40,  42  Pac 
467. 


a*.  Same— Demud  exclusive  of  Interest 
must  amount  to  three  hundred  dollars.— 
Lin  hart  v.  Buiff,  11  Cal.  280;  Doyle  v.  Sea- 
wall, 12  CaL  280;  Hopkins  v.  Cheeseman, 
28  CaL  180;  Maxwell  v.  Johnson,  30  Cal. 
645;  Solomon  v.  Reese,  84  Cal.  28,  88;  Penny- 
becker  v.  McDougal,  48  Cal.  160;  McKIer- 
nan  t.  Hesse,  51  Cal.  594,  596;  Bailey  v. 
Sloan,  65  Cal.  387,  4  Pac.  349. 


for  which  judgment 
rered  has  no  effect  upon  the  jurisdiction 
on  appeal. — Solomon  v.  Reese,  34  CaL  28; 
Pennybecker  v.  McDougal,  48  Cal.  160;  Mc- 
KJernan  v.  Hesse,  51  CaL  594,  596;  Sanborn 
v.  Superior  Court  Contra  Costa  Co.,  60  Cal. 
4*5,  427;  DaBhlell  v.  Sllngerland,  60  Cal. 
653,  669  (Morrison,  C.  J.,  dis.  op.);  Derby 
v.  Stevens,  64  CaL  287,  30  Pac.  820. 

SI.     Counter-claim  — -  As    to    effect    of.— 

Counter-claim  in  excess  of  three  hundred 
dollars  does  not  give  the  supreme  court 
jurisdiction. — Maxfield  v.  Johnson,  80  Cal. 
646. 


-Pleaded  for  affirmative 

reUes\ — Counter-claim  pleaded,  not  as  a  de- 
fense, but  as  ground  for  affirmative  relief, 
not  being  the  amount  conferring  jurisdic- 
tion on  the  supreme  court,  no  appeal  will 
He  from  judgment  thereon. — Oris  wold  v. 
Pleratt,  110  Cal.  259,  265,  42  Pac.  820. 


Same— Different    count*  —  Aggregate 

tnovit  1m  exceeding  three  hundred  dollars, 
the  supreme  court  has  jurisdiction,  although 
the  amount  of  each  count  is  less  than  three 
hundred  dollars. — Ventura  Co.  v.  Clay,  114 
Cal.  242,  246,  46  Pac.  9. 

Same  — In    certiorari    from.    Justices' 

amount  does  not  control  the  jurisdic- 
tion of  the  supreme  court.— See  par.  84, 
this  note. 


-la  order  after  anal  Judgment 

involving;  less  than  jurisdictional  amount. — 
See  para.  101-105,  this  note. 

M.  Basac  Interns  t  la  to  be  excluded  in 
determining  the  jurisdiction  of  the  supreme 
court  on  appeal.— 8olomon  v.  Reese,  84  CaL 
28,  SI.  See  McCormick  Harvester  Machine 
Co.  v.  Marchant,  11  Utah  66,  77,  39  Pac.  483. 

ST.  lame  Percentage  earn  mot  be  added 
to  confer  Jurisdiction  on  the  supreme  court 
on  appeal- — Zabriskle  v.  Torrey,  20  CaL  173, 
174. 


at  law*— Am  used  In  the  con- 

(Cornt  1879,  art  VI,  5  4,  I  Hen- 
sing's  General  Laws,  Sd  ed.,  p.  xlix),  means 
civil  a*  distinguished  from  criminal  cases. 
— People  t.  Johnson,  80  CaL  98, 104;  Wheeler 
▼.  DonnelL  11#  CaL  655,  48  Pac  1. 


SO.  Same— Accusation  against  district  at- 
torney for  misdemeanor  in  office,  under  sec- 
tion 772  of  Penal  Code,  is  not,  and  is  not 
within  appellate  jurisdiction  of  supreme 
court. — Wheeler  v.  Donnell,  110  Cal.  655, 
657,  43  Pac.  1. 

40.  Certiorari  —  As  writ  ef  error. — Cer- 
tiorari can  not  be  used  as  a  writ  of  error 
to  correct  errors  committed  within  the  ju- 
risdiction of  the  lower  court  or  tribunal, 
whether  of  law  or  of  fact. — Central  Pac.  R. 
Co.  v.  Placer  Co.,  46  CaL  668,  670.  See  Buck- 
ley v.  Superior  Court,  96  Cal.  119,  31  Pac. 
8;  Sherer  v.  Superior  Court,  96  Cal.  654,  31 
Pac.  665;  Johnston  v.  Board  of  Supervisors 
Glenn  Co.,  104  Cal.  390,  394,  87  Pac  1046; 
Phillips  v.  Welch.  12  Nev.  158,  169. 


41.     Same— Act  legislative  la  Its  aat 
Does  not  lie  to  review. — Spring  Valley  W. 
W.  v.  Bryant,  52  Cal.  132,  135. 


—Amount  la  controversy  does 
not  affect  jurisdiction  of  supreme  court. — 
Heinlen  v.  Phillips,  88  Cal.  657,  26  Pac.  866. 


43.  Same— Same  Jurisdiction  of  supreme 
court  does  not  depend  upon  the  amount  in 
controversy.  The  only  question  that  will 
be  looked  into  is  whether  the  court,  board, 
or  officer  had  jurisdiction;  and  if  not, 
whether  there  is  any  appeal  or  other  plain, 
speedy,  and  adequate  remedy. — Winter  v. 
Fitzpatrlck,  35  Cal.  269.  See  Morley  v.  El- 
kins,  87  Cal.  454,  456;  Central  Pac.  R.  Co.  v. 
Placer  Co.,  46  Cal.  668,  670;  Faut  v.  Mason, 
47  Cal.  7,  9;  Spring  Valley  W.  W.  v.  Bryant, 
52  Cal.  132,  135;  Santa  Cruz  Gap  T.  J.  S. 
Co.  v.  Board  Supervisors  Santa  Clara  Co., 
62  CaL  40,  42;  Palache  v.  Hunt,  64  Cal.  473, 
2  Pac  245. 


44.     Same— Appeal  can  aot  be  substituted 
for. — Faut  v.  Mason,  47  Cal.  7,  9. 


45.  Same  Appeal  from  adjudication  on 
merit*  of  application  to  superior  court  for, 
is  thought  to  He,  but  it  can  not  be  reviewed 
in  error. — Santa  Cruz  Gap  T.  J.  S.  Co.  v. 
Board  of  Supervisors  Santa  Clara  Co.,  62 
Cal.  40,  42.  See  State  ex  rel.  Hudson  v. 
Trammel,  106  Mo.  510,  520,  17  S.  W.  502; 
State  ex  rel.  Shlng  v.  Lenahan,  17  Mont. 
518,  43  Pac.  712. 


46.  Same— Appeal  Ilea  to   supreme   court 

In. — Winter  v.  Fitzpatrlck,  35  Cal.  269,  272; 
Morley  v.  Elkins,  37  Cal.  454,  456;  Palache 
v.  Hunt,  64  Cal.  478,  2  Pac.  245. 

As  to  terms  of  superior  courts, — see,  post, 
8  74  and  note. 

47.  Same—Does  aot  lie  when  there  Is  an 
appeal. — People  ex  rel.  Sturgis  v.  Shepard,  28 
Cal.  115;  Stuttmeister  v.  Superior  Court,  71 
Cal.  322,  12  Pac.  270.  See  Alabama  G.  S.  R. 
Co.  v.  Christian,  82  Ala.  307,  809,  1  So.  121; 
Evans  v.  Christian,  4  Ore.  875,  877;  Ramsey 
v.  Pettenglll,  14  Ore.  207,  12  Pao.  489. 

See  par.  50,  this  note. 

48.  Same— Issued  on  sound  discretion  of 
court  only. — Spring  Valley  W.  W.  v.  Bryant, 
52  CaL  132.  140.  See  Wiedwald  v.  Dodson, 
95  Cal.  450,  453,  30  Pac  T>80. 
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49,  Same— Jurisdiction  on— Limited  to  a 
review  of  proceeding*  of  inferior  courts 
and  tribunals  in  those  cases  in  which  there 
has  been  an  excess  of  jurisdiction,  or  where 
the  jurisdiction  is  impeached. — People  v. 
Johnson,  30  Cal.  98,  101. 

50.  Same— Lies    where    ao    appeal*    only, 

and  there  is  no  other  plain,  adequate,  and 
speedy  remedy. — Faut  v.  Mason,  47  Cal.  7,  9. 
.See  Stuttmeister  v.  Superior  Court,  71  Cal. 
322,  12  Pac.  270;  Noble  v.  Superior  Court 
Fresno  Co.,  109  Cal.  523,  627,  42  Pac  155. 
See  par.  47,  this  note. 


51.  Contempt  cue*— Appeal  In. — There  is 
no  appellate  jurisdiction  of  the  supreme 
court  in  contempt  cases. — In  re  Vance,  88 
Cal.  262,  26  Pac.  101,  approving  Tyler  v. 
Connolly,  65  Cal.  28,  30,  2  Pac.  414,  and 
Sanchez  v.  Newman,  70  Cal.  210,  11  Pac. 
645.  See  In  re  Ohm,  82  .Cal.  160,  22  Pac. 
927;  In  re  Finkelstein,  13  Mont.  425,  34  Pac 
847. 

See,  also,  post,  {  1222  and  note. 

52.  Although  the  amount  of  the  line  *  is 
within  the  appellate  jurisdiction  of  the  su- 
preme court. — Tyler  v.  Connolly,  65  Cal.  28, 
2  Pac.  414;  In  re  Vance,  88  Cal.  262,  26 
Pac.  101;  Ruggles  v.  Superior  Court,  103 
Cal.  125,  131,  37  Pac.  211.  See  Benson  v. 
Anderson,  9  Utah  154,  156,  33  Pac.  691. 

53.  And  although  classed  as  "criminal." 
— Tyler  v.  Connolly,  65  Cal.  28,  2  Pac.  414. 

As  to  criminal  causes,  see  pars.  58-65, 
this  note. 

54.  Conversion  Jurisdiction  on  appeal* 
when. — In  an  action  for  conversion,  where 
neither  the  value  nor  the  money  expended 
amounts  to  three  hundred  dollars,  but  the 
two  combined  exceed  that  amount,  and  judg- 
ment is  given  for  the  combined  amount  as 
prayed  for,  the  supreme  court  has  Jurisdic- 
tion.— Greenbaum  v.  Martinez,  86  Cal.  459, 
461,  25  Pac.  12. 

65.  Corporation  —  Action  against  stock- 
holders to  recover  several  lodgments  for 
proportionate  amount  of  debts  of  the  cor- 
poration there  is  no  jurisdiction  in  the 
supreme  court  on  appeal  as  to  those  stock- 
holders against  whom  judgment  is  de- 
manded for  a  sum  less  than  three  hundred 
dollars,  although  the  entire  amount  sued 
for  exceeds  that  amount. — Derby  v.  Stevens, 
64  Cal.  287,  30  Pac.  820;  Hyman  v.  Coleman, 
82  Cal.  650,  16  Am.  St.  Rep.  178,  179,  23  Pac. 
62;  Myers  v.  Sierra  Valley  S.  &  A.  Assoc, 
122  Cal.  669,  55  Pac.  689. 

See,  post,  S  76,  note  pars.  67-86. 

56.  Costs— Judgment  for  as  part  of  a 
general  lodgment  of  dismissal  for  want  of 
authority  in  the  district  attorney  to  prose- 
cute, is  appealable  to  the  supreme  court 
where  the  amount  claimed  in  the  petition 
was  sufficient  to  give  that  court  jurisdic- 
tion.— People  v.  Madden,  134  Cal.  611,  66 
Pac.   874. 

57.  Counter-claim— Demand  in— Jurisdic- 
tion on  appeal. — An  appeal  lies  from  a 
judgment  on  a  counter-claim  for  less  than 
three  hundred  dollars,  where  the  complaint 


prayed  for  is  more  than  that  amount — Lord 
v.  Goldberg:,  81  Cal.  596,  599,  16  Am.  St.  Rep. 
82,  22  Pac.  1126. 

58.     Criminal     ease  — No     Jurisdiction     in 
trial  coort— Appeal  Ilea  to  the  supreme  court 

from  a  judgment  of  conviction. — People  v. 
Pingree,  61  CaL  141. 


50.  Same— Same— Under  former  constitu- 
tion, providing  for  appeal  to  the  supreme 
court  only  in  "action  amounting  to  a  fel- 
ony on  questions  of  law  only,"  the  supreme 
court  had  no  appellate  jurisdiction  of  mis- 
demeanors or  crimes  less  than  a  felony,  and 
none  could  be  conferred  by  the  legislature 
in  such  cases. — See  People  v.  Applegate,  6 
Cal.  295;  People  v.  Shear,  7  Cal.  139;  People 
v.  Vick,  7  Cal.  165,  166;  People  v.  Fowler, 
9  Cal.  85,  86;  People  v.  Cornell,  16  Cal.  187; 
People  v.  War,  20  Cal.  117;  People  v.  Bur- 
ney,  29  Cal.  459;  People  v.  Johnson,  80  Cal. 
98;  People  v.  Apgar,  35  Cal.  389,  390. 


60.  Same— Same— Under  present  constitu- 
tion appeal  lies  in  all  criminal  causes, 
whether  misdemeanor  or  felony,  prosecuted 
by  indictment  or  information,  and  only  in 
cases  where  so  prosecuted. — People  v.  Kal- 
loch,  60  Cal.  118;  People  v.  Pingree,  61  Cal. 
141;  People  v.  Jordan,  66  Cal.  644,  66  Am. 
Rep.  73,  4  Pac.   683. 

See  par.  76,  this  note. 

61.  Same  —  Same  —  Same  —  No  appellate 
Jurisdiction,  when. — No  appellate  jurisdic- 
tion unless  prosecuted  by  indictment  or  in- 
formation.— Tyler  v.  Connolly,  65  Cal.  28, 
2  Pac.  414;  People  v.  Meiggs*  Wharf  Co.,  65 
Cal.  99,  3  Pac.  491. 

On  indictment  or  Information,  writ  of 
error  proper  remedy. — See  par.  91,  this  note. 

62.  Same  —  Same  —  Same  —  Civil  ofleer 
tried  for  misdemeanor  In  office,  under  the 
provisions  of  section  772  of  the  Penal  Code, 
It  not  being  by  indictment  or  information, 
no  appeal  lies. — In  re  Curtis,  108  CaL  661, 
41  Pac.  793. 


63.  Same— Same— Same— Order  sustaining 
demurrer  to  indictment,  appeal  lies  from.— 
People  v.  Jordan,  65  Cal.  644,  56  Am.  Rep. 
73,  4  Pac.  688. 

64.  Same  —  Same  —  Same  —  Order  setting 
aside  Information  and  denying  leave  to  file 
another  information,  is  appealable  from.— 
People  v.  More,  68  Cal.  500,  504,  4  Pac.  461. 

65.  Compares  People  v.  More,  71  Cal.  646, 
547,  12  Pac.  631. 

Aa  to  order  setting  aside  Information 
charging  murder,  see,  par.   69,   this  note. 

66.  "Demand"  and  "property  In  contro- 
versy"—As  used  In  constitution  (Cqnst. 
1879,  art.  VI,  8  4.  I  Henning's  General  Laws, 
3d  ed.,  p.  xlix),  mean  the  subject  of  litiga- 
tion— the  matter  for  which  suit  is  brought. 
—See  Dumphy  v.  Ouindon,  13  Cal.  28,  29. 

67.  District  court*  of  appeal— Amount  In 
controversy. — The  district  court  of  appeal 
has  appellate  jurisdiction  in  cases,  where  it 
Is  determined  by  the  amount  in  controversy, 
only  when  "the  demand  exclusive  of  inter- 
est, or  the  value  of  the  property  in  contro- 
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versy  amounts  to  three  hundred  dollars,  and 
does  not  amount  to  two  thousand  dollars." 
— Erving  v.  Napa  Valley  Brewing  Co.,  17 
Cal.  App.  368.  119  Pac.  940. 

•8.  Same— Amount  less  than  three  hun- 
dred dollar*, — The  district  court  of  appeal 
has  no  jurisdiction  on  appeal  from  an  order 
setting  aside  a  judgment  against  a  defend- 
ant where  the  demand  in  the  complaint  was 
for  less  than  three  hundred  dollars. — Wag- 
ner v.  Cardinet  Fountain  Brush  Co.,  32  Cal. 
App.    493,    163  Pac.   337. 

ft.  Same — Order  setting  aside  Informa- 
tion charging  mnrder. — The  district  courts 
of  appeal  have  jurisdiction  of  an  appeal 
from  such  an  order. — People  v.  White,  161 
Cal.  310,  119  Pac.  79. 

See,  also,  pars.  64,  65.  this  note. 

70.     Same— Transfer  from  supreme  court. 

— Where,  in  an  action  to  recover  an  assess- 
ment on  the  paid-up  capital  stock  of  a  cor- 
poration, the  amount  demanded  is  less  than 
two  thousand  dollars,  the  constitution  con- 
fers appellate  jurisdiction  thereof  upon  the 
district  court  of  appeal  and  an  appeal 
wrongly  taken  to  the  supreme  court  will  be 
transferred  to  the  proper  court. — Bottle 
Min.  A  M.  Co.  v.  Kern,  154  Cal.  98,  97  Pac. 
25. 

Tl.  Divorce  cases  Jurisdiction  In  on  ap- 
peal is  as  broad  as  the  original  jurisdiction 
in  matters  of  equity,  and  an  appeal  lies  to 
the  supreme  court  from  a  decree  of  divorce. 
—Sharon  v.  Sharon,  67  Cal.  185,  197.  7  Pac. 
456,  635,  8  Id.  709;  Wadsworth  v.  Wads- 
worth,  81  Cal.  182,  187,  16  Am.  St.  Rep.  88, 
23  Pac  648. 

72.  "Tlie  legislature  doubtless  determined 
there  was  no  reason  for  according  the  right 
of  appeal  in  divorce  cases;  therefore  no  ap- 
pellate Jurisdiction  has  been,  by  express 
terms,  prescribed  to  this  court  In  such  cases, 
and  the  right  of  appeal  is  withheld,  except 
where,  after  granting  a  divorce,  a  question 
arises  as  to  the  distribution  of  the  com- 
munity property  or  of  the  homestead  prop- 
erty" (dls.  op.  of  McKee,  J.). — Sharon  v. 
Sharon,  67  Cal.  185,  212,  7  Pac.  456,  635,  8 
Id.  709. 

73.  Sanme  ■  Order  allowing  alimony  pen- 
dente tttet  is  a  definite  judgment  independ- 
ent of  the  divorce  proceedings,  from  which 
an  appeal  lies. — Sharon  v.  Sharon,  supra. 
8ee  Estate  of  Smith,  122  Cal.  462,  55  Pac. 
249. 

74.  KleetWn  contest— Special  proceeding 
and  the  remedy  for  the  defeated  party  is  by 
appeal  and  not  by  motion  for  a  new  trial. 
— People  ex  rel.  Grow  v.  Rosborough,  29  Cal. 
415.  417.  See  Packard  v.  Craig,  114  Cal.  95, 
97,  45  Pac   103». 

Aa  to  ukat  la  an  "action"  and  want  a 
"spulal  proceeding,"  see,  ante,  SS  22,  28 
and  notes;  see,  also,  pars.  81,  109-111,  this 
note. 

T*.  FereflWe  entry  and  detention— Ap- 
peals tav — as  to*  tee,  post,  SS  1176,  1178  and 
note*. 


76.  In  Injunction— Transfer  te  supreme 
court. — In  an  action  for  a  perpetual  Injunc- 
tion, an  order  of  the  superior  court  refus- 
ing a  temporary  injunction  pendente  lite, 
improperly  appealed  to  the  district  court  of 
appeal  was  properly  transferred  to  the  su- 
preme court  for  hearing  and  determination. 
—Asiatic  Club  v.  Biggy,  160  Cal.  714,  117 
Pac.  912. 

77.  Insolvency  proceedings     Appeal  in,— 

as  to,  see,  post,  S  1822,  and  Insolvency  Act 
1880,  S  67. 

78.  Appeal  lies  in  insolvency  proceed- 
ings to  review  the  judgment. — Fisk  v.  His 
Creditors,  12  Cal.  281.  See  People  ex  rel. 
Sturgie  v.  Shepard,  28  Cal.  115,  117;  People 
ex  rel.  Grow  v.  Rosborough,  29  Cal.  415, 
416,  418. 

70.  Same— Certiorari  does  not  He  In  there 
being  a  right  of  appeal. — People  ex  rel. 
Sturgis  v.  Shepard,  28  Cal.  115.  See  Sutt- 
meister  v.  Superior  Court,  71  Cal.  322,  12 
Pac.  270;  Noble  v.  Superior  Court,  109  Cal. 
523,  42  Pac.  155;  White  v.  Superior  Court, 
110  Cal.  54,  42  Pac.  471;  Olcese  v.  Justices' 
Court,  156  Cal.  82,  108  Pac.  317;  Alabama 
Q.  S.  R.  Co.  v.  Christian,  82  Ala.  307,  1  So. 
121;  Moore  v.  Rennick,  1  Alaska  175;  Chap- 
man v.  Justice  Court,  29  Nev.  154,  86  Pac. 
652,  99  Pac.  1077;  Evans  v.  Christian,  4 
Ore.  375;  Sellers  v.  City  of  Corvallis,  6  Ore. 
275;  Ramsey  v.  Pettengill,  14  Ore.  207,  12 
Pac.  489;  Oarnsey  v.  County  Court,  33  Ore. 
201,  54  Pac.  539,  1089;  Feller  v.  Feller,  40 
Ore.  73,  66  Pac.  468. 

80.  Same— Error  does  not  He}  appeal  1* 
the  only  remedy. — People  ex  rel  Sturgis  v. 
Shepard,  28  CaL  115,  118.  See  Kohl  man  v. 
Wright,  6  Cal.  230,  231;  Fisk  v.  His  Credi- 
tors, 12  Cal.  281.  * 

81.  Same— Special  proceeding,  «. — Insol- 
vency proceedings  is  a  special  proceeding 
within  the  meaning  of  that  phrase. — People 
ex  rel.  Grow  v.  Rosborough,  29  Cal.  415; 
Fisk   v.   His  Creditors,   12   Cal.   281. 

As  to  special  proceedings*  see  par.  74, 
this  note. 

82.  Jurisdiction  of  supreme  court  on  ap- 
peal—Depends upon  the  amount  demanded 

In  the  ad  damnum  clause.  —  Solomon  v. 
Reese,  34  Cal.  28,  33.  See  Sanborn  v.  Su- 
perior Court,  60  Cal.  425,  427;  Dashiell  v. 
Slingerland,  60  Cal.  653,  654,  656,  657,  659; 
Bailey  v.  Sloan,  65  Cal.  387,  4  Pac.  349;  Sel- 
lick  v.  De  Carlow,  95  Cal.  644,  30  Pac.  795; 
Henigan  v.  Ervin,  110  Cal.  37,  42  Pac.  457. 
See,  also,  pars.   21-25,   this  note. 

83.  Same— Same— In  actions  commenced 
before  Justice  of  the  peace, — as  to,  see  pars. 
114,  115,  this  note. 

84.  Same— Same— Same  —  Transferred  to 
superior  court. — Where  an  action  is  com- 
menced in  a  justice's  court  and  transferred 
to  the  superior  court,  because  title  or  right 
to  the  possession  of  real  property  is  in- 
volved, after  transfer  an  amended  com- 
plaint is  filed  alleging  ownership  of  de- 
scribed lands  and  asking  two  hundred  ninety 
dollars    damages,    to    which    there    was    no 
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answer  filed,  on  judgment  by  default  the 
supreme  court  has  no  jurisdiction. — Gorton 
t.  Ferdinando,  64  CaL  11,  37  Pac  941;  Heni- 
gan  v.  Ervin,  110  CaL  37,  40,  42  Pac.  467. 

85.  Same  Basse  In  certiorari* — In  cer- 
tiorari lies  to  review  an  order  of  a  justice 
of  the  peace  vacating  a  judgment  rendered 
by  him,  without  a  motion  for  a  new  trial 
having  been  made;  such  judgment  can  not 
be  appealed  from. — Winter  v.  Fitzpatrlck, 
85  Cal.  269. 


niclpal  fine"  within  the  meaning  of  the  con- 
stitution*— People  t.  Johnson,  30  CaL  98, 
102. 

•8.    Wulsance    Jurisdiction    en    appeal*— 
as  to,  see,  post,  f  731  and  note. 


86.  Ssmc  Waw>  Wot  having  amy  Juris- 
diction the  supreme  court  will  not  decide  the 
legal  questions  raised. — People  v.  Johnson* 
80  CaL  98. 


tlorarl  treat  Justice's  Judannent,  in  matter 
involving  less  than  three  hundred  dollars, 
will  be  dismissed  by  the  supreme  court  ot 
its  own  motion,  although  the  question  ot 
jurisdiction  is  not  raised  by  counsel. — 
Bienenfeld  v.  Fresno  M.  Co.,  82  Cal.  425,  22 
Pac.  1118. 

88.    Mandamus— Appellate  Jurisdiction  ot 

supreme  court  on. — Palache  v.  Hunt,  64  CaL 
473,  2  Pac.  245. 

88.     Same—  Same—  Settling    statement.  — 

Mandamus  lies  to  compel  trial  judge  to 
settle  statement  on  motion  for  new  trial.— 
People  ex  rel.  Grow  v.  Rosborough,  29  Cal. 
415,  417.  See  Wood  v.  Strother,  76  Cal.  545, 
550,  9  Am.  St.  Rep.  249,  18  Pac.  766. 

80.  Misdemeanor— -Appeal,  when  prosecu- 
tion by  indictment  or  information.  —  See 
pars.  58-63,  this  note. 

81.  Same— Error,  when.  —  Error  is  the 
proper  remedy  where  a  misdemeanor  is 
prosecuted  otherwise  than  by  indictment  or 
information. — See  cases  cited  in  pars.  58-68, 
this  note. 

82.  Misdemeanor  In  ©lace  — Appeal  lies 
when  prosecuted  for  by  Indictment  or  in- 
formation under  constitution  of  1879,  article 
VI,  section  4. — People  v.  Kalloch,  60  Cal. 
113. 

93.  No  appeal  lies  where  the  prosecution 
is  other  than  by  indictment  or  information. 
—See  par.  61,  this  note. 

84.  Same— Error  is  the  proper  remedy  to 

pursue. — See  par.  91,  this  note. 

85.  "Municipal*— A*  used  in  constitution 

of  1879,  article  VI,  section  4  (I  Henning's 
General  Laws,  3d  ed.,  p.  xlix),  means  an  In- 
ferior or  local  jurisdiction. — People  v.  John- 
son, 30  Cal.  98,  102.  See  Powder  River  Cat- 
tle Co.  v.  Board  of  Commissioners,  8  Wyo. 
597,  606,  29  Pac  861,  31  Id.  278. 

00.  "Municipal  fine"— As  used  In  consti- 
tution—-Definition. — A  municipal  fine,  within 
the  provisions  of  the  constitution  of  1879, 
article  VI,  section  4  (I  Henning's  General 
Laws,  3d  ed.,  p.  xlix),  is  such  a  fine  as  is 
Imposed  by  the  local  laws  of  particular 
places,  such  as  towns  and  cities. — People  v. 
Johnson,   30   Cal.    98,   102. 

87.  Same  —  Wrongfully  demanding  and 
collecting  toll  for  passing  over  a  toll-road, 
fine  imposed  by  county  for,  Is  not  a  "mu- 


ll.    Order  at  chambers— Appeal  Ilea  from 

an  order  made  by  a  judge  at  chambers  set- 
ting aside  an  execution  and  perpetually 
staying  the  enforcement  of  the  same. — Bond 
v.  Pacheco,  SO  Cal.  630.  See  People  ex  rel. 
Huston  v.  Lindsay,  1  Idaho  394,  400;  Gran- 
ite Mountain  Min.  Co.  v.  Weinstein,  7  Mont. 
846,  849,  17  Pac.  108. 


108.  Same— if  o  Jurisdiction  to  make  such 
order. — Bond  v.  Pacheco,  30  Cal.  630;  Nor- 
wood v.  Kenfield,  34  Cal.  829,  332;  Bennett 
v.  Southard,  35  Cal.  688,  691. 


181*  Order  after  Judgment— Appeal  does 
not  He,  when. — An  appeal  does  not  lie  from 
where  judgment  not  appealable.  Thus,  an 
order  recalling  an  execution  on  a  Judgment 
in  a  case  where  the  prayer  was  for  less 
than  three  hundred  dollars,  the  title  or  the 
right  to  the  possession  of  real  property  not 
being  involved,  is  not  appealable. — Gorton 
v.  Ferdinando,  64  Cal.  11,  27  Pac  941. 

102.  Same— Appealable   where   the   Judg- 
ment can  be  appealed  from. — See  Gorton  v 
Ferdinando,  64  Cal.  11,  27  Pac.  941. 

103.  Same— Order  in  Judgment  Involving 
less  than  Jurisdictional  amount.  —  Order 
made  after  final  judgment  involving  money 
only  in  an  amount  less  than  three  hundred 
dollars  is  thought  not  to  be  within  the  rule. 
Sellick  v.  De  Carlow,  95  Cal.  644,  80  Pac. 
795.  See  Fairbanks  v.  Lampkin,  99  CaL 
429,  34  Pac.  101;  Hotchkiss  v.  Smith,  108 
CaL  286,  41  Pac.  304. 

104.  Same-— Order  recalling  execution  for 
costs  is  appealable  to  the  supreme  court, 
when. — Meeker  v.  Harris,  23  CaL  285,  286. 

105.  Distinguished!  Das  hi  ell  v.  Sling  er- 
land,   60  Cal.   653,   657. 

108.     Probate  matters— Appeal  law — as  to, 

see,  post,  8  963,  subd.  8  and  note. 

107.  In  probate  matters,  as  provided  by 
law,  under  section  968  of  this  code,  an  ap- 
peal lies  from  an  order  directing  the  pay- 
ment of  a  debt  or  claim,  regardless  of  the 
amount  thereof. — Ex  parte  Orford,  102  Cal. 
656,  86  Pac.  928. 

108.  Replevin  —  Value  of  property  six 
thousand  dollar*. — Where  it  appears  that 
judgment  in  an  action  for  replevin  is  asked 
for  six  thousand  dollars,  the  value  of  the 
property  in  case  delivery  can  not  be  had, 
the  supreme  oourt  has  exclusive  jurisdic- 
tion of  the  appeal  therefrom,  and  where  im- 
properly taken  to  the  district  court  of  ap- 
peal, such  appeal  will  be  transferred  to  the 
supreme  court.  —  Brvlng  v.  Napa  Valley 
Brewing  Co.,  17  Cal.  App.  868,  119  Pac.  940. 

108.     Special    proceedings  —  Appeal    in.— 

From  a  judgment  In  a  special  civil  proceed- 
ing of  a  summary  character,  an  appeal  lies 
to  the  supreme  court,  under  authority  of 
this  section  and  section   939,  post. — Morton 
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T.  Broderick,  118  Cal.  474,  483,  484,  50  Pac. 
€44. 

Am  to  special  proceedings,  see  par.  74,  this 
note  and  references. 

lit.  Same— Actios  to  determine  i»ob  ref- 
erence by  aorreyor-geaeral  the  rights  of 
the  respective  parties  to  purchase  certain 
school  lands  from  the  state  is  a  special 
proceeding'  and  appeal  therein  should,  there- 
fore, be  taken  direct  to  the  supreme  court 
and  when  taken  to  the  appellate  court  will 
be  transferred  to  the  supreme  court  to- 
gether with  a  pending  motion  to  dismiss 
the  appeal. — Risdon  v.  Prewett,  8  Cal.  App. 
434,  435.  97  Pac.  78. 


111.     Same     Right  of  appeal   to  supreme 

eeart  la* — Effect  of  provision  expressly  con- 
ferring appellate  jurisdiction  in  certain  spe- 
cial proceedings  and  "in  such  other  proceed- 
ings of  like  character  as  may  be  provided 
by  law,  excepting  cases  in  which  appellate 
jurisdiction  is  conferred  upon"  the  supreme 
court,  mooted  but  not  decided*  as  not  being 
involved.  —  People  v.  Bank  of  San  Luis 
Obispo,  152  Cal.  267,  92  Pac.  481. 

IIS.  Stockholders  Acttoa  agalaat  jointly 
to  recover  several  judgment*  for  their  pro- 
portionate liability  where  the  amount  de- 
manded against  any  one  or  more  is  less 
than  three  hundred  dollars,  as  to  such  there 
Is  no  Jurisdiction  on  appeal. — See  par.  47. 
this  note. 


Title    or   peaaeasloa    Involved  —  Ap- 

-"Title  or  possession  of  real  property" 
being  involved  as  an  Issue  of  fact  In  the 
case,  upon  which  the  plaintiff  relies  for  a 
recovery,  or  the  defendant  for  a  defense, 
the  superior  court  has  original  jurisdiction, 
and  the  supreme  court  jurisdiction  on  ap- 
peal, regardless  of  the  amount  involved. — 
Holman  v.  Taylor,  21  Cal.  838,  840. 

114.     Same— Title  to  real  estate  Involved, 

appeal  lies,  whether  directly  or  collaterally 
in  issue. — Hart  v.  Carnal  1- Hopkins  Co.,  101 
Cal.  160,  85  Pac  688. 

116.  Right  of  the  defendant  to  the  pos- 
session of  lands  claimed  as  a  toll-road  being 
involved,  an  appeal  lies.  —  People  ex  rel. 
Williams  v.  Horsley,  65  Cal.  881,  4  Pac.  384. 


11C  Toll,  pilotage  not— Appeal  does  not 
lie. — Toll  and  pilotage  allowed  by  the  act 
of  1856,  establishing  pilots  at  the  harbor 
of  Benicia,  is  not  a  toll;  appeal  does  not  lie 
unless  amount  jurisdictional. — Harrison  v. 
Green,  18  Cal.  94. 

117.  Trespass  upon  land— Jurisdiction  of 
justices'  court. — An  action  to  recover  dam- 
ages for  trespass  upon  real  property  is 
within  the  jurisdiction  of  a  justice  of  the 
peace,  in  those  cases  where  the  amount 
sought  to  be  recovered  does  not  exceed 
three  hundred  dollars,  and  where  the  right 
of  possession  is  not  in  issue. — Pollock  v. 
Cumming8,  88  Cal.  683;  Cornett  v.  Bishop, 
39  CaL  319;  Livingston  v.  Morgan,  53  Cal. 
23,  24;  Schroeder  v.  Wit  tram,  66  Cal.  636, 
640,  6  Pac.  737. 

118.  Same— Same— Title  or  right  to  pos- 
session Incidentally  or  collaterally  Involved, 

a  justice  of  the  peace  has  no  jurisdiction 
to  try  the  cause. — Holman  v.  Taylor,  31  Cal. 
338,  839.  See  Pollock  v.  Cummings,  38  Cal 
684,  685;  Dashiell  v.  Slingerland,  60  Cal.  653; 
Schroeder  v.  Wittram,  66  Cal.  636,  688,  640, 
6  Pac.  787. 

See  pars.  21-25,  this  note. 

110.  Same  Superior  court  has  Jurisdic- 
tion of,  regardless  of  the  amount  of  dam- 
ages claimed. — Holman  v.  Taylor,  81  Cal. 
888. 

See  pars.  114,  115,  this  note. 

120.  "Where  title  or  possession  of  real 
property  is  merely  a  fact  in  controversy — 
where  it  is  incidentally  brought  into  the  ac- 
tion, or  is  only  collaterally  in  question — it 
can  not  be  said  that  the  case  involves  the 
title  or  possession  within  the  meaning  of 
that  clause  In  the  constitution." — Holman 
v.  Taylor,  81  Cal.  338,  341. 

121.  In  trespass  on  land,  the  title  of  the 
plaintiff  to  the  locus  in  quo  being  admitted, 
and  the  damage  demanded  being  for  nine 
hundred  dollars,  and  the  judgment  for  two 
hundred  dollars,  the  supreme  court  has  ju- 
risdiction.— Dashiell  v.  Slingerland,  60  Cal. 
653. 


§52a.  APPELLATE  JURISDICTION  OF  DISTRICT  COURTS  OF  AP- 
PEAL.   The  district  courts  of  appeal  shall  have  appellate  jurisdiction : 

1.  In  all  cases  at  law  upon  appeal  from  the  superior  courts  in  which  the 
demand,  exclusive  of  interest  or  the  value  of  the  property  in  controversy, 
amounts  to  three  hundred  dollars  and  does  not  amount  to  two  thousand  dollars. 

2.  In  all  cases  of  forcible  and  unlawful  entry  and  detainer  (excepting  such 
as  arise  in  justices'  courts),  in  proceedings  in  insolvency,  and  in  actions  to 
prevent  or  abate  a  nuisance;  in  proceedings  of  mandamus,  certiorari,  prohibi- 
tion, usurpation  of  office,  contesting  elections,  and  eminent  domain,  and  in 
such  other  special  proceedings  as  may  be  provided  by  law  (excepting  cases  in 
which  appellate  jurisdiction  is  given  to  the  supreme  court). 

3.  In  all  criminal  cases  prosecuted  by  indictment  or  information  in  a  court  of 
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record  upon  questions  of  law  alone,  excepting  criminal  cases  where  judgment  of 

death  has  been  rendered. 

4.  In  all  cases,  matters,  and  proceedings  pending  before  the  supreme  court 

which  shall  be  ordered  by  the  supreme  court  to  be  transferred  to  a  district 

court  of  appeal  for  hearing  and  decision. 

History:  Enactment  approved  AprU  15,  1919,  Stats,  and  Amdts. 
1919,  p.  87.  In  effect  July  22,  1919. 

§53.  POWERS  IN  APPEALED  CASES.  The  supreme  court  may  [1] 
affirm,  [2]  reverse,  or  [3]  modify  any  judgment  or  order  appealed  from,  and 
may  [4]  direct  the  proper  judgment  or  order  to  be  entered,  or  [5]  direct  a  new 
trial  or  [6]  further  proceedings  to  be  had. 

The  decision  of  the  court  shall  be  given  in  writing,  and  in  giving  its  decision, 
if  a  new  trial  be  granted,  the  court  shall  pass  upon  and  determine  all  the 
questions  of  law  involved  in  the  case,  presented  upon  such  appeal,  and  neces- 
sary to  the  final  determination  of  the  case.  Its  judgment  in  appealed  cases 
shall  be  remitted  to  the  court  from  which  the  appeal  was  taken. 

History:  Enacted  March  11,  1872;  amendment  by  amendatory  Act 
AprU  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  25,  held  unconstitu- 
tional; see  introductory  note  Part  I,  ante;  repeal  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  119,  held  unconstitu- 
tional, see  history,  §  5  ante. 
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POWBBS  ON  APPEAL. 

In  General,  1-23. 

Dismissal  of  Appeal,  24-33. 

Hearing  and  Rehearing,  34-53. 

Review — 1.  As  to  Scope  and  Ex- 
tent of,  54-87. 

Same — 2.  Presentation  and  Res- 
ervation on  Lower  Court,  88- 
112. 

Same — 3.  Questions  Presented 
tor  Review,  113-129. 

Same— 4.  Theory  of  the  Case, 
130-134. 

Sams — 5.  Rules  of  Court,  135-137. 

Same — 6.  Parties  Who  May  Al- 
lege Error,  138-143. 

Same — 7.  Presumptions,  144-197. 

Same — 8.  Discretion  of  Lower 
Court,  198-229. 

Same — 9.  Questions  of  Pact,  Ver- 
dict, and  Findings,  230-311. 

Same — 10.  Harmless  Error,  312- 
320. 

Same — 11.  Error  Waived  in  Ap- 
pellate Court,  321-323. 

Same — 12.  Decisions  of  Lower 
Courts,  324-327. 

Same — 13.  "Law  of  the  Case," 
328-375. 

Determination  and  Decision  —  1. 
Decision  in  General,  376-389. 

Same — 2.  Affirmance,  390-401. 

Same — 3.  Modification,  402-437. 

Same— 4.  Reversal,  438-492. 

Same— 5.  New  Trial,  493-520. 


XXII.  Same— 6.  Opinion,  521-534. 

XXIII.  Same — 7.  Mandate    and    Remitti- 

tur, 435-554. 

XXIV.  Same — 8.  Jurisdiction    and    Pro- 

ceedings   After    Remand,    555- 
561. 

XXV.  Doctrine  of  Stare  Decisis,  562- 
627. 

L  In  General. 

1.  Abatement — By  death  or  marriage. 

2.  Amendments — In  supreme  court. 

3.  Answer  —  Objection   to   in   supreme 

court. 

4.  Appeal  by  both  parties. 

5.  Death  or  disability — Suggestion  on 

record. 

6.  Dismissal  of  appeal — Affirmance  of 

judgment. 

7.  Fraud   or  imposition  upon   court- 

Effect  of  upon  judgment. 

.     8.  Fraudulent    judgment — Bill    to    im- 
peach. 

9.  Habeas  corpus — Inability  of  justices 
to  agree. 

10.  Irregularities — New  trial. 

11, 11a.  Judgment — By  consent. 

12.  Same — On  demurrer  sustained — Duty 

of  respondent. 

13.  Judicial  records — Conclusiveness  of. 

14.  Jurisdiction  to  decide  appeal — Court 

not  deprived  of  by  federal  deci- 
sion adjudging  bankruptcy. 

15.  Same — Jurisdiction  of  supreme  court 

is  acquired  for  all  purposes. 

16.  Be*  adjudicata — As  to  generally. 
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17.  Bales  of  supreme  court — As  to  gen- 

erally. 

18.  Special  proceedings — Appeal  to  su- 

preme court  lies  in. 

19.  Same — Same — Question  not  open  for 

discussion  as  res  nova  et  integra. 

20.  Transfer   of   cause  —  From   district 

court  of  appeal  to  supreme  court. 

21.  Same — Admission  of  attorney  at  law 

— Bevoking  fraudulent  order. 

22.  United    States    supreme    court — Re- 

versal of  decree  of  California  su- 
preme court. 

23.  Writ   of   supersedeas — May   not   be 

granted  by  supreme  court,  when. 

H.  Dismissal  of  Appeal. 

24.  As  to  generally. 

25.  Affirmance — Is  in  effect. 

26.  Dismissal  of  appeal  from  judgment 

— Effect  on  appeal  from  order. 

27, 28.  Effect  of  consent  judgment. 

29.  Frivolous   appeal — No    dismissal   in 
advance  of  hearing  on  merits. 

80.  Moot  question  presented  —  Appeal 

dismissed. 

81.  Behearing  after  dismissal  —  As  to, 

generally. 

82.  Settlement   of   controversy   pending 

appeal — Costs. 

83.  Unwarrantable  laches  of  appellant — 

Warrants  conclusion  of  abandon- 
ment of  appeal. 

HX  Hearing  and  Rehearing. 

84.  Behearing — As  to  power  of  court  to 

grant. 

85.  Same — Denied  when  remittitur  has 

gone  down. 

86.  Same — Grounds  for. 

87.  Same — Minutes  of   court  —  Correct- 

ing. 

88.  Same — Modification  of  judgment  on. 

89.  Same  —  Same  —  Power    to    modify 

judgment. 

40.  Same — Motion  for — Effect  of. 

41.  Same — Ordered  when. 

42.  Same — Power  of  rehearing — Applies 

to  all  matters. 

43.  Same — Probate  of  will — Refusal  of 

— Petition  for  rehearing. 

44.  Same — Prohibition,    writ    of — Peti- 

tion for  rehearing,  and  not  motion 
for  new  trial. 

45.  Same — Behearing   in  supreme   court 

— As  to  generally. 

46.  Same— Same — Behearing   after    dis- 

missal. 

47.  Same — Same — Behearing  in  bank- 

After  decision  in  department. 

48.  Same — Same — Beversal  of  opinion— 

Not  implied  by  granting. 

49.  8ame— Same — Same— When  made. 


50.  Same  —  Same  —  Signature     of     five 

judges — Not  requisite. 

51.  Same — Same — Stare    decisis — Power 

of  supreme  court  to  grant  rehear- 
ing. 

52.  Same — Same — What    considered — In 

civil  cases. 

53.  Same — Same  —  Same  —  In    criminal 

cases. 

IV.  Beview — 1.  As  to  Scope  and  Extent  op. 

54.  As  to  what  considered  on — Supreme 

court  having  no  jurisdiction. 

55.  Same — Only    questions    directly    in- 

volved. 

56.  Same — Feigned  issues. 

57,58.  Appeal  must  be   disposed  of  upon 
the  record — As  it  comes  up. 

59,59a.  Demurrer   to   complaint  —  Decision 
on. 

60.  Same  —  Presumption    duly   disposed 
of,  when. 

61, 62.  Errors   of   law — Committed   against 
party  complaining. 

63.  Same — Where  no  injury,  no  ground 
of  complaint. 

64-  67.  Grounds  of  order — As  to  on  motion 
for  new  trial. 

68.  Same — Ground  assigned  sufficient. 

69.  Same — Sufficiency  of  evidence. 

70.  Misconduct    of    district    attorney — 

Not  ground  for  an  appeal. 

71.  Nonsuit — The    appellate    court    lim- 

ited in  its  consideration: 

72.  Order  denying  motion  for  new  trial 

— Insufficiency  of  complaint. 

73.  Presumption  —  That   amended   com- 

plaint   was    filed    with    leave    of 
court. 

74.  Province    of     trial    and    appellate 

courts. 

75-  77.  Becord  on  appeal — As  to  generally. 

78,  79.  Same — Amendment  by  lower  court — 
After  appeal. 

80.  Same — Same — Amendment  after  de- 
cision in  appellate  court. 

81, 82.  Same — Amendment     of     judgment, 
pending  appeal  therefrom. 

83.  Same  —  Examination     of     record  — 
Foreclosing. 

84, 85.  Same — Lost    records — Supplying    on 
appeal. 

86.  Same — Same — How  supplied. 

87.  Same — Statement  in  brief — Not  part 

of  record. 

V.  Bevtew — 2.  Presentation   and   Beserva- 

tion  in  Lower  Court. 

88.  Admission  of  evidence — Objection  to 

— As  to  whole. 

89,90.  Answer — Objections    to — Baising   in 
first  instance  in  supreme  court. 

91,  Same — Same — Same — Bule  extended 
to  affirmative  defenses. 
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92.  Election   contest — Demurrer  to  quo 

warranto— Title  to  office. 

93.  Evidence  not  in  record — Alleged  er- 

ror not  reviewed. 

94.  Exceptions    and    objections  —  Duly 

taken  and  presented. 

95.  Impeachment  of  witness — By  contra- 

dictory statements. 

96.  Instructions — Review  of. 

97-102.  Insufficiency  of  evidence — Want  of 
specifications. 

103.  Misjoinder   of   causes   of  action  — 
Failure  to  object  in  lower  court. 

104- 106.  Objections  not  raised  in  trial  court 
— Not  considered  on  appeal. 

107.  Same  —  Evidence  admitted   without 

objection — Variance  waived  on  ap- 
peal. 

108.  Special  objections  to  evidence — Not 

urged  in  trial  court. 

109.  Sufficiency   of   issues   raised  —  Pro- 

ceeding to  trial  without  objection. 
110,  111.  Uncertainly  of  complaint — Objection 
can  not  be  first  raised  in  appellate 
court 

112.  Variance — Objection  in  trial  court. 

VL  Review  —  3.  Questions  Presented  fob 
Review. 

113- 118.  Absence  of  issue. 

119.  Constitutional    question — Raised   by 

amid  curis. 

120.  Evidence— Materiality. 

121.  Finding  outside  issue — Objection  not 

considered,  when. 

122.  Judgment  of  conviction — Upon  tes- 

timony of  accomplice. 

123-128.  Moot  question— Not  considered. 

129.  Motion  of  respondent  for  reversal—* 

Partial  confession  of  error — Fore- 
closing record. 

VIL  Review — 4.  Theory  of  the  Case. 

130.  As  to  theory  of  case — Generally. 

131.  Same — In  an  action  brought  under 

the  Federal  Employers'  Liability 
Act. 

132.  Same— In  case  involving  tax-title. 

133.  Same — In  action  to  recover  damages 

for  breach  of  contract. 

134.  Same — Objections  to  answer. 

viiJL  Review — 5.  Rules  qf  Court. 

135.  Rules   VH  and   VTH— Under  new 

and  alternative  method  of  appeal. 

136.  Same — Failure    to    dismiss    an    ap- 

peal for  violation  of  rules. 

137.  Rules  of  appellate  practice— Absence 

of  justice  from  state. 


IX.  Review — 6.  Parties  Who  Mat  Allege 
Error. 

138.  Bankrupt— May  prosecute  appeal 

139.  Death — Marriage,  and  other  disabil- 

ity. 


140.  Same — Pending  appeal — After  argu- 

ment and  submission — Entry  nunc 
pro  tunc. 

141.  Same — Same — Same  —  Recalling  re- 

mittitur. 

142.  Same — Same — Before  argument. 

143.  Ejectment  —  Termination  of  plain- 

tiff's right 

X.  Review — 7.  Presumptions. 

144.  As  to  what  appellate  court  can  not 

presume. 

145.  After  verdict — Courts  will  presume 

in  favor  of  it. 

146.  Bill  of  exceptions — As  to  presump- 

tion in  support  of  action  of  trial 
court. 

147.  Same — Absence    of    bill    of    excep- 

tions. 

148.  Conflicting  affidavits  —  Presumption 

as  to  truthfulness. 

149.  Correctness  of  ruling  or  decision — 

Will  be  presumed^  when. 

150.  Failure  to  specify  grounds  for  new 

trial — In  brief. 

151.  Holding  of  courts — Presumption  as 

to. 

152.  Jurisdiction  of  courts — Foreign  or 

domestic 

153.  Same— On  collateral  attack. 

154.  Error — Presumption  against. 

155,156.  Evidence — Presumption  as  to  suffi- 
ciency of. 

157.  Same — Conflicting   testimony  —  Pre- 

sumption in  favor  of  judgment. 

158.  Exceptions — Necessity  for. 

159.  Instructions  to  jury— Will  be  pre- 

sumed. 

160.  Same— Refusal  of  instruction  not  in 

record. 

161.  Intendments — Inferior  courts. 

162.  Same — Same— Judgments  of. 

163.  Same — Same  —  Jurisdiction    having 

actually  attached. 

164.  Same— Same— Same  —  Collateral  at- 

tack— Irregularities  and  errors. 

165.  Same — Courts   of   general   jurisdic- 

tion— As  to  general  rule. 

166.  Same — Same— Same — Exceptions    to 

rule — Special  authority  conferred. 

167.  Same — Same— In  summary  proceed- 

ings. 

168- 173.  Judgments — As  to  generally. 

174.  Same— Record  of  judgment. 

175.  Same— Same— Entry  by  clerk. 

176.  Same  —  Same  —  Same  —  Clerk    acts 

ministerially. 

177.  Same— Same— On  collateral  attack. 
178, 179.  Order  granting  new  trial— Presump- 
tion as  to  grounds. 

180.  Order  striking  out  costs— Presump- 
tion order  warranted. 
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181.  Performance  of   official   duty — Pre- 
sumption as  to  its  regularity. 
182, 183.  Pleading  —  As  to  complaint  —  Pre- 
sumption that  it  stated  jurisdic- 
tional facts. 

184.  Same  —  8ame  —  Refusal     to     allow 

amendment   by    trial    court — Pre- 
sumed to  be  right. 

185.  Same — Amended   answer— Presumed 

to  have  been  served. 

186.  Eecord— As  to  not  being  conclusive. 

187.  Same — As  to  presumption  in  favor 

of  and  not  against. 

188.  Same — Of  courts  of  inferior  juris- 

diction— No  presumption  of  juris- 
diction. 

189.  Some— Of  courts  of  superior  juris- 

diction —  Records    presumed    to 
apeak  truth. 

190.  Regularity— As  to  presumption  of. 

191.  Same — Ancient  rule  omnia  rite  acta. 

192.  Same — Error  must  affirmatively  ap- 

pear. 
193,194.  8ame  —  Of  lower  courts— Presump- 
tion of  regularity. 

195.  Same  —  Service  of  summons  — Pre- 

sumption. 

196.  Statement  on  motion  for  new  trial- 

Presumption  as  to  containing  all 
evidence. 

197.  Verdict— Presumption  in  favor  of. 

XT.  Review— 8.  Discretion  of  Lower  Court. 

198.  Allowance  of  leading  questions— la 

in  discretion  of  lower  court. 

199.  Change    of    venue — Convenience    of 

witnesses  and  promotion  of  ends 
of  justice — As  to  where  no  con- 
flict. 
200,201.  Same— Same— Conflicting    affidavits. 

202.  Foundation  for  testimony  to  be  read 

in  evidence.  < 

203.  Injunctions  — Orders      regarding— » 

Dissolution  or  continuance. 

204.  Same— Same— Review    of    propriety 

of  granting. 

205.  New  trial— In  granting  and  refus- 

ing. 

206  207.  Same — Order  granting  motion  for 
'  new  trial— As  to  generally. 

206-212.  8ame— Same  —  Insufficiency  of  evi- 
dence. 

213-  219.  Same— Same— Newly  discovered  evi- 
dence. 

220-222.  8ame — Same  —  Verdict  contrary  to 
evidence. 

223.  Same  —  Order   denying   motion   for 

new  trial — In  general. 

224.  Same— Same — Absence  of  bill  of  ex- 

ceptions. 

225.  Not  disturbed  on  appeal— In  absence 

of  abuse  of  discretion. 

226.  Preliminary    injunction— Conflicting 

evidence. 
C  C.  P.— J 


227-229.  Belief  under  section  473,  post  — 
Doubts  to  be  resolved  in  favor  of 
applicant. 

XII.  Review— 9.  Questions  of  Pact,  Ver- 
dict, and  Findings. 

230.  Affidavits  —  Conflicting,  not  re- 
viewed. 

231-  235.  Contributory  negligence— As  to  gen- 
erally. 

236-238.  Credibility  of  witnesses  and  weight 
of  evidence — Matters  exclusively 
for  the  trial  court. 

239.  Same  —  Criminal    cases  —  Appellate 

jurisdiction  in. 

240.  Same  —  Same  —  Assault   to   commit 

rape. 

241-  244.  Same  —  Deed  declared  to  be  mort- 
gage* 
245.  Same— Delivery  of  deed  of  gift. 

246-248.  Evidence  conflicting — As  to  review 
by  appellate  court. 

249.  Same  —  Conflict     substantial  —  New 

trial  will  not  be  granted. 

250.  Same  —  Findings   of   referee  —  Not 

disturbed. 

251.  Same — Finding  as  to  lost  and  de- 

stroyed will. 

252.  Same  —  Rulings  on  —  General  excep- 

tions. 

253.  Facts — Reviewed  on  appeal. 

254.  Findings  of  fact— As  to  finality  of. 

255.  Same  —  By   referee  —  Findings    not 

disturbed. 

256.  Same— By  trial  judge^-As  to  dam- 

ages in  personal  injury. 

257.  Same  —  Same  —  As  to  damages  for 

breach  of  contract. 

258.  Same  —  Same  —  Fixing    amount    of 

damages— On  conflicting  evidence. 

259-271.  8ame— Conflicting  evidence  —  Find- 
ings based  thereon. 

272-278.  Same— Construction  of— As  to  gen- 
erally. 

279.  Same — Same — Failure  to  find  on  is- 

sue not  proved. 

280.  Same — Same — Failure  to  find  upon 

material  issue. 

281.  Same — Same  —  Finding  against  the 

great   weight    and   preponderance 
of  the  evidence. 
282-286.  Same — Same — Finding    of   an   ulti- 
mate fact. 

287.  Same — Same — Same — Different    con- 

clusion by  appellate  court. 

288.  Same  —  Same  —  Same  —  Inference 

from  evidence. 

289.  Same — Same — Same  —  Substitution 

of    judgment    of   appellate    court 
for  that  of  jury. 

290.  Same — Same  —  Same  —  Support    of 

finding. 

291.  Same — Same — Finding    unnecessary. 

292.  Same — Same — Superfluous  finding. 
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293.  Same — Same  —  Unsupported  finding 

— New  trial  necessary. 

294.  Same — Contest  of  will  — Rule  that 

finding  will  not  be  disturbed   on 
appeal. 

295,296.  Same — Same — Probate  of  will. 

297.  Fraud — Rescission  of  contract. 

298.  Irrelevancy — Exception    to    evidence 

for. 

299,300.  Same  —  Appellant   required   to   con- 
fine himself  to  objections. 

301,302.  Same  —  Respondent  on  appeal  may 
justify  rulings. 

303.  Jurisdiction — Determining  property 

rights  in  divorce  suit. 

304.  Same — In  murder. 

305.  Same — In  rape. 

306.  Same — Same — Rule  where  testimony 

of  prosecutrix  is   uncorroborated. 

307.  Same — Location  of  boundary  line. 

308.  Same — Order  dismissing  action  un- 

der section  581a,  post. 

Same — Residence,    for    purposes    of 
administration. 


XVI.  Review — 13.  "Law  of  the  Case." 


309. 
310. 
311.  Verdict — Excessive  damages. 


New     trial     order  —  Record     being 
otherwise  silent. 


XIII.  Review — 10.  Harmless  Error. 

312,313.  Clerical   errors   in    judgment  —  Not 
affecting  defendant-appellant. 

314.  Defects  —  Misspelling,    etc.  —  Disre- 

garded. 

315.  Errors    and    defects  —  Disregarded, 

when. 

316.  Same — Corrected  on  appeal.       ' 

317.  Same — Errors  palpable  on  the  face 

of  record. 

318.  Failure  to  find — When  immaterial. 

319.  Instructions  —  At    defendant's     re- 

quest. 

319a.  Misconduct  of  district  attorney — In 
making  explanatory  statement. 

320.  Ruling  without  prejudice— As  to  ef- 

fect of. 

XTV.  Review — 11.  Errors  Waived  in  Appel- 
late Court. 

821.  Assignment  of  error — Not  presented 
or  argued. 

322.  Failure  to  object  to  the  settlement 

and   allowance   of  bill  of   excep- 
tions. 

323.  Waiver  of  points — In  argument  upon 

appeal. 

XV.  Review — 12.  Decision  of  Lower  Court. 

324.  Opinion  of  lower  court — No   notice 

taken  of  reasons  for  conclusion. 

325.  Same — No  part  of  record. 

326,  326a.  Wrong  reason  for  right  decision. 
327.  Same — Does  not  entitle  to  new  trial. 


328-  331. 

332. 
333. 

334. 


335-  339. 
340. 

341. 

342, 343. 

344,  345. 
346,  347. 

348. 
349-  351. 
352-  354. 

355. 

356. 

357. 
358, 359. 

360. 

361. 

362. 

363. 

364, 365. 

366. 
367. 

368. 

869. 
370. 

371-  374. 

375. 


As  to  decision  of  appellate  court 
being  "law  of  the  case." 

As  to  dictum. 

An  order  denying  motion  to  dismiss 
and  appeal — Is  when. 

California  rule— Appeals  separately 
(1)  from  judgment,  (2)  from  or- 
der—  Reason  of  rule  not  appli- 
cable. 

Same  —  Erroneous  decision  —  Bind- 
ing. 

Same  —  Foundation  of  California 
doctrine — Dictum  violative  of  fun- 
damental principle. 

Same — Not  limited  to  that  which 
was  necessarily  passed  upon. 

Construction  and  application  of  doc- 
trine— In  general. 

Same — Admissibility  of  evidence. 

Construction  given  to  judgment — Of 
lower  court. 

Same — Rule  of  property  —  Decision 
is  a. 

Decision  of  district  courts  of  ap- 
peal. 

Evidence  not  within  the  doctrine — 
As  to  generally. 

Same — Additional  evidence  justify- 
ing a  different  decision. 

Same — Different  findings  on  subse- 
quent appeal. 

Same— Retrial  of  issues  of  fact. 

Same — Statement  of  evidence  by  ap- 
pellate court. 

Federal  court  decision — Not  law  of 
the  case  in  state  court,  when. 

Interest  of  son  in  father's  estate — 
Decision  upon  former  appeal  as  to. 

Limitation  of  rule — Two  appeals  at 
same  time. 

New  point — Not  presented  or  con- 
sidered on  first  appeal. 

Point  not  made  or  passed  on — An- 
other "distinction''  in  the  hard- 
and-fast  rule. 

Same — Question  left  undecided. 

Opinion  going  beyond  the  case — As 
to  general  rule. 

Same — Action  for  dissolution  and  re- 
ceiver— Opinion  as  to  accounting. 
Opinion  unnecessarily  expressed. 

Premature  action — Opinion  respect- 
ing. 

Previous  ruling  of  supreme  court— 
Upon  point  distinctly  made. 

Ruling  without  prejudice. 


XVIL  Determination  and  Decision — l.  De- 
cision in  General. 

376.  As  to  general  powers. 

377,  Same — To  correct  mistake  of.  lower 

court. 
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378,  379.  Same — To  revise  own  decision. 
.  380.  Decision— Filing  of. 

381.  Same— In  writing. 

382.  Same — Paramount  —  Until    reversed 

or  modified  by  itself. 

383.  Same  —  Same  —  Decisions  of  courts 

are  not  the  law. 

384,384a.  Final  —  Unless    rehearing    granted 
within  thirty  days. 

385,386.  Same — Retrial  in  lower  court  would 
be  error. 

387.  Mode  of  rendering  decision  and  en- 

tering judgment. 

388.  Seasons — Given  for  decision  by  lower 

court. 

389.  Same— Of   counsel — Not   to   control 

supreme  court. 

XVHL  Determination    and    Decision  —  2. 

AFFIRMANCE. 

390.  Affirmance  on  appeal — As  to  gener- 

ally. 

391.  Same — Death  of  appellant. 

392.  Same— Judgment  can  not  be  affirmed 

on  ground  not  raised  in  trial  court. 

393.  Same — On  remission  by  respondent. 

394,395.  Affirming  order  after  granting  new 
trial. 

396-  400.  Attachment — Dissolution  by  supreme 
court  on  affirmance — Former  prac- 
tice. 

401.  Same — Same— Present  practice. 

XTX.  Determination  and  Decision — 3.  Mod- 
ification. 

402.  As  to  remission  of  damages  and  af- 

firmance. 

403.  Conditional — Upon  respondent's  con- 

sent thereto. 

404-407.  Same — When  not  granted. 

408-413.  Conformity  to  facts — Findings  not 
supported  by  facts. 

414.  Costs — On  modification. 

415.  Same — Inclusion  of  costs. 

416.  Criminal    case  —  Imprisonment    and 

fine— Imprisonment  to  pay  fine. 

417.  Effect  of — Judgment  is  not  set  aside 
'       by. 

418.  Ejectment  —  Possession  —  But     not 

damages. 

419.  Same — Plaintiff  being  in  possession. 

420.  Same — Plaintiff  in  ejectment  show* 

ing  title. 

421.  Error  in  former  decree — Appeal  by 

subsequent  lienholders. 

422.  Error  in  judgment — Gold-coin  judg- 

ment 

423.  Same— Costs  on  appeal. 

424.  Excessive  damages — Bemission  being 

made. 

425.  Improper    allowance    of    interest  — 

Elimination  of. 


426.  In    nuisance  —  Abatement    but    not 

damages  warranted  by  facts. 

427.  In  replevin — Possession  but  not  dam- 

ages warranted  by  evidence. 

428,429.  Judgment  greater  than   prayed   for 
in  complaint. 

430, 430a.  May  render  proper  judgment. 

431.  On  appeal  from  order  denying  new 

trial. 

432.  Ordered  when — As  to  generally. 

433.  Same — Two  defendants,  only  one  of 

whom  appeals. 

434.  Protecting     defendant     in     divorce 

suit. 

435,436.  Striking  out  improper  allowance  of 
attorneys'  fees. 

437.  Remission   of  damages  —  Denial   of 

new  trial  on. 

XX.  Determination  and  Decision  —  4.  Re- 
versal. 

438.  As  to  what  amounts  to  a  reversal. 

439.  Additions  to  judgment  of. 

440,441.  Amendments    to    complaint  —  After 
judgment  sustaining  demurrer. 

442.  Same — No  reversal  to  allow. 

443.  Complaint    defective  —  Not    stating 

facts  sufficient,  etc. 

444,445.  Same — Complaint  not  showing  good 
cause  of  action. 

446.  Same  —  Same  —  Objection    may    be 

raised  on  appeal. 

447.  Complaint  irremediably  defective. 

448.  Complaint  defective  but  remediable. 

449.  Cdmplaint   of  several  counts  —  One 

bad — Verdict  being  general. 

450,451.  Same — Rule  otherwise  where  counts 
are  on  same  cause  of  action. 

452.  Directing  judgment  for  defendant. 

453-  455.  Effect  of — As  to  generally. 

456.  Errors  occurring  subsequent  to  trial. 

457.  Extension  of  statute  of  limitations. 
458-  460.  Failure  to  find— Want  of  evidence. 

461.  Final  when. 

462, 463.  Final  judgment  authorised  to  be  di- 
rected. 

464.  Same — In  chancery  causes. 

465.  Findings  not  waived. 

466.  Immaterial  findings. 

467.  Instructions — Conflicting  in  isolated 

parts. 

468,469.  Judgment  for  defendant. 

470.  Judgment  for  plaintiff. 

471.  Judgment   too    favorable    to   appel- 

lant. 

472.  Judgment  on  bad  count. 

473.  Modifying  judgment  on. 

474.  Necessity  of  showing  of  error. 

475.  Opinion — Directions  in. 

476.  Order  dissolving  attachment. 

477.  Order  granting  new  trial — Partially 

erroneous. 


€7 


•  w 


POWERS  IN  APPEALED  CASES— IN  GENERAL, 


IFt.1. 


478.  Order  denying  new  trial — Failure  to 

find. 

479.  Overruling  demurrer — For  error  in, 

when. 

480-  484.  Power  of  trial  court  on — ' '  Reversed 
and  remanded.7 ' 

485-  487.  Remanding  case  on,  when. 

488.  Retrial  of  part  of  issues — Power  to 

direct. 

489.  Reversal — In  general  terms. 

490.  Same — Of  judgment  and  order  deny- 

ing motion  for  new  trial — Effect 
of. 

491.  Same— To  permit  offer  of  inadmis- 

sible evidence. 

492.  Unsupported  judgment — Practice  on 

reversal 

XXL  Determination  and  Decision — 5.  New 
Trial. 

493.  As  to  new  trial — Generally. 

494.  Same— Order  granting  or  refusing. 

495.  Alternative — Or   remitting  excessive 

damages. 

496.  Denial   on   reversal  —  Denial   condi- 

tionally. 

497,498.  Same— Extreme   caution   to   be   ex- 
ercised in  refusing  new  trials. 

499.  Same— Errors   occurring   after  ver- 
dict. 

500,501.  Judgment  vacated  by  order  grant- 
ing. 

502.  Limiting  to  single  issue. 

503.  On  reversal — May  be  awarded. 
504-  508.  Order  on  application  for. 

509.  Power  of  supreme  court  to  order.     ^ 

510.  Proceedings  on  new  trial. 

511,512.  "Reversed  and   remanded"— Effect 
of. 

513.  Right  to  stay  of  execution  pending 

appeal. 

514.  Statements  in  motion  for  new  trial. 

515.  Verdict — Effect  of  order  for  on. 

516,517.  When  new  trial  will  be  directed  by 
supreme  court — In  general. 

518.  Same — Construction  of  lower  court. 

519.  Same — Findings  not  excepted  to. 

520.  Writ   of  habeas   facias — Motion   to 

vacate,  on  order  by  supreme  court 
granting  new  trial. 

XXII.  Determination  and  Decision  —  6. 
Opinion. 

521-  523.  Distinction   between   judgment   and 
opinion. 

524.  Form   of — To   be  written — Grounds 
of  decision. 

525, 526.  Free   to   public  —  Constitution   pro- 
vides. 

527.  Interpretation  of. 

528.  Moot  question  —  Opinion  not  given 

on. 


529.  Revision    and   correction — Until   re- 
mittitur. 

530,  531.  Statutory  requirements — As  to  gen- 
erally. 

532.  Same— Function  of  judicial  nature 

only  can  be  imposed. 

533.  Same— Syllabi  to  decisions. 

534.  Same. —  Trenching  upon  powers  of 

judges. 

XXIII.  Determination   and   Decision  —  7. 

Mandate  and  Remittitur. 

535.  Remittitur — As  to  generally. 

536.  Same — As  to  entry  of  record. 

537.  Same  —  Becomes    record    in    lower 

court. 

538, 539.  Same — Filing  in  lower  court — Effect 
of. 

540.  Same— Jurisdiction  is  not  lost  until 

remittitur  is  filed. 

541.  Same — Same— Petition  for  rehearing 

deposited  in  express  office. 

542.  Same  —  Same  —  Printed    transcript. 

not  within  rule. 

543,544.  Same— Recall   of — As   to  power   to 
grant. 

545.  Same — Same — Same  —  On    dismissal 

of  cause. 

546.  Same  —  Same  —  Grounds  for — Acci- 

dent, fraud,  imposition,  inadvert- 
ence, or  mistake. 

547.  Same — Same — Same  —  As   to   error, 

irregularity,  fraud,  mistake  or  in- 
advertence supervening. 

548.  Same — Same — Same — Clerk   improp- 

erly or  improvidently  sending  re- 
mittitur. 

549.  Same  —  Same  —  Same  —  Erroneous 

transcript  being  shown* 

550.  Same — Same — Same— False    sugges- 

tion and  mistake. 

551.  Same — Same — Same — Fraud  in  pro- 

curing order. 

552.  Same — Same  —  Same  —  Irregularly 

issued. 

553.  Same  —  Same  —  Same  —  Mistake  of 

clerk. 

554.  Same  —  Same  —  Same  —  Mistake  of 

fact  in  cause; 

XXIV.  Determination    and    Decision  —  8. 

Jurisdiction    and    Proceedings 
After  Remittitur. 

555-558.  After   remittitur — Jurisdiction   lost 

559.  Same — Correction  of  judgment  after 

remittitur — As  to  formal  matters. 

560.  Same— Limitation  of  rule. 

561.  Same  —  Modification  or  amendment 

of  judgment — Must  be  applied  for 
when. 

XXV.  Doctrine  of  Stare  Decisis. 

562-  564.  As  to  general  rule — Res  adjudicate 

565.  Same — Same — Not  applicable  to  mo- 
tions. 
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566,567.  Stare  decisis,  et  non  quieta  mover*. 

568,569.  Same — A  rule  of  law  haying  been 
once  deliberately  adopted  and  de- 
clared. 

570.  Same — Decisions  of  courts  not  the 

law. 

571.  Same — Construing  constitutions  and 

statutes — In  general. 

572-574.  Same  —  Same  —  Constitutional  con- 
struction. 

575-578.  Same  —  Same  —  Statutory  construc- 
tion. 

579, 580.  Same — Same — Same — Bule  of  prop- 
erty. 

581,582.  Same— Same  —  Same  —  Validity  of 
deed. 

583.  Same  —  Same  —  Instances  —  Wood- 

worth  v.  Fulton. 

584.  Same — Same — Same  —  Toothaker   v. 

Cornwall. 

585.  Same  —  Same  —  Same  —  Bryan    v. 

Berry. 

586-589.  8ame— Same  —  Same — Peabody  v. 
Phelps. 

590,591.  Same  —  Same  —  Same  —  California 
State  Telegraph  Co.  ▼.  Alta  Tele- 
graph Co. 

592-594.  Same — Decision  becoming  rule  of 
conduct  or  property. 

595, 596.  Same  —  Decisions  as  to  inferior 
courts. 

597,598.  Same — Same — Instances — Folsom  ▼. 
Boot. 

599.  Same — Same  —  Same  —  Touchard  ▼. 
Touchard. 

600,601.  Same — Same — Same  —  Hart  v.  Bur- 
nett. 

602.  Same  —  Same  —  Same — Lathrop  ▼. 

Mills. 

603.  Same  —  Same  —  Same  —  Gronfier  v. 

PuymiroL 

604.  Same  —  Same  —  Same  —  Carleton  ▼. 

Townsend. 

605,606.  Same — Limitation  of  rule— Inciden- 
tal and  collateral  matters. 

607.  Same — Same — Fraud  or  imposition- 
Mistake  of  facts. 

608,609.  Same — Same — Bemanded  generally. 

610.  Same — Omnia  innovatio  plus  novitate 

perturbat  quam  utilitate  prodest. 

611.  Same — Supreme  court  has  no  power 

to  review  its  decisions. 

612-616.  8ame — When  doctrine  not  adhered 
to. 

617.  Same — Same— Considering  decision 
wrong. 

618-621.  Same — Same— Consistency  by  adher- 
ence to  decisions,  at  sacrifice  of 
principle. 

622-624.  Same— Same— Court  is  not  absolutely 
bound  by  previous  decision. 

625.  Same— Same— Decision  by  divided 
court. 


626.  Same — Same — Enormity  of  the  aril 

having  been  made  apparent. 

627.  Same — Same — Wrong  decisions. 

As  to  appeal  an*   error,  generally. — See, 
post,  SS  986,  963  and  974  and  notes. 

I.      IN  GENERAL. 

1*     Abatement— By   death,   marriaffe,   etc. 
— See,  post,  S  386  and  note. 


3.  Amendments— In  upreme  court, — not 
allowed,   when. — See,   post,    8  478   and   note. 

S.  Answer— Objection  to  In  supreme 
court,  can  not  be  raised  in  the  first  instance. 
— See  Part  V,  this  note. 

4.  Appeal  by  both  parties. — Where,  on 
appeal  by  the  plaintiff,  error  is  claimed  as 
to  a  small  sum  in  giving  credit  to  the  de- 
fendant, and  the  court  concludes  upon  de- 
fendant's appeal  that  he  is  entitled  to  a 
much  greater  credit,  It  is  obvious  that  the 
plaintiff  was  not  prejudiced  by  the  error 
complained  of;  but  If  it  were  otherwise, 
the  conclusions  reached  upon  defendant's 
appeal  render  plaintiff's  appeal  immaterial, 
and  it  will  not  be  considered. — Blood  v. 
Munn,  156  Cal.  236,  100  Pac.  694. 

8.  Death  or  disability— Suggestion  of  on 
record. — See,  post,   $  886  and  note. 


«,  Dismissal  of  appeal— Affirmance  of 
judgment  in  effect. — See  Part  II,  this  note. 

7.  Fraud  or  Imposition  upon  eoart— Ef- 
fect upon  Judgment,  etc. — Fraud  and  impo- 
sition upon  court  or  opposite  party,  effect 
upon  judgment  of  supreme  court. — See  Part 
XXIV,  this  note. 

8.  Fraudulent  judgment— Bill  to  Im- 
peach.— In  the  case  of  fraudulent  judgment 
or  decree,  proper  procedure  is  bill  to  im- 
peach for  fraud,  etc. — Robb  v.  Robb,  6  Cal. 
21.  See  Hodgdon  v.  Southern  Pac.  R.  Co., 
75  Cal.  642,  648,  17  Pac.  928;  Norton  v.  At- 
chison, T.  &  S.  F.  R.  Co.,  97  Cal.  388,  392,  33 
Am.  St  Rep.  198,  201,  30  Pac  586,  32  Pac. 
452. 

0.    Habeas    corpus     Inability    of    justices 

to  agree. — Where  the  justices  of  the  appel- 
late court  are  unable  to  concur  in  a  judg- 
ment upon  an  application  for  a  writ  of 
habeas  corpus,  the  petitioner  must  be  re- 
manded to  custody. — In  re  Gall  Ivan,  17  Cal. 
App.  624,  120  Pac.  1123.  See,  also,  ante,  9  51, 
note  par.  7. 

10.  Irregularities  —  New  trial,  grounds 
for. — See,  post,  $  657  and  note. 

As  to  new  trial,  see  Part  XXI.  this  note. 

11.  Judgment— By     consent* — It     is     the 

universal  rule  that  a  judgment  or  order 
will  not  be  disturbed  on  appeal  prosecuted 
by  a  party  who  expressly  consented  to  the 
making  of  it. — Hibernia  Sav.  &  L.  Soc.  v. 
Way  mi  re,  152  Cal.  287,  92  Pac.  645.  See  In - 
ley  v.  Beard,  6  Cal.  666;  Meerholz  v.  Ses- 
sions, 9  Cal.  277;  Brotherton  v.  Hart,  11  Cal. 
405;  Coryell  v.  Cain,  16  Cal.  672;  Mecham  v. 
McKay,  37  Cal.  168;  La  Societe  Francalse 
d'Epargnes  v.  Beardslee,  63  Cal.  160;  Ras- 
kins v.   Jordan,   123   Cal.   162,   55   Pac.   786; 
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Estate  of  Lorenz,  124  Cal.  395,  57  Pac.  381; 
Pacific  Paving  Co.  v.  Vizelich,  1  Cal.  App. 
283,  82  Pac.  82. 

11a.  Where,  as  a  result  of  erroneous  or- 
ders striking  out  portions  of  the  complaint, 
the  amount  of  the  demand  was  reduced  not 
to  exceed  twenty  dollars,  as  to  which  it  was 
agreed  that  the  court  was  without  jurisdic- 
tion, the  judgment  of  dismissal  thereupon 
entered  was  not  a  consent  judgment,  and 
the  aggrieved  party  was  entitled  to  appeal 
therefrom. — County  of  Placer  v.  Freeman, 
149  Cal.  741,  87  Pac.  628. 

12.  Same— Ob  demurrer  sustained— Duty 
of  respondent. — Where  a  plaintiff  is  sent 
out  of  court  on  his  pleading,  without  a  hear- 
ing on  the  merits  of  his  case,  the  adverse 
party  should  support  the  grounds  of  his 
assault,  and  not  throw  all  responsibility 
upon  the  appellate  court  unaided. — Harvey 
v.  Meigs,  17  Cal.  App.  360,  119  Pac.  941. 

18.     Judicial    records— Conclusiveness    of. 

— Determine  rights  of  parties. — See,  post, 
9  1963  subd.  17  and  note,  also  Part  IV,  this 
note. 

14.  Jurisdiction  to  decide  appeal— Court 
not  deprived  of  by  federal  decision  adjudg- 
ing* bankruptcy. — The  state  court  is  not  de- 
prived of  jurisdiction  to  decide  the  appeal 
on  its  merits  by  the  mere  filing  of  a  certi- 
fied copy  of  an  order  of  the  United  States 
district  court  adjudging  the  respondent  a 
bankrupt,  the  order  having  been  made  sub- 
sequent to  the  taking  of  the  appeal. — Rey- 
nolds v.  Pennsylvania  Oil  Co.,  150  Cal.  630, 
89  Pac.  610. 


16.  Same  Jurisdiction  of  supreme  court 
tm  acquired  for  all  purposes  immediately 
upon  the  filing  of  the  notice  of  appeal  in 
the  lower  court,  and  the  jurisdiction  then 
vested  is  not  divested  or  suspended  either 
by  failure  to  file  transcript,  or  by  its  loss  or 
destruction  after  filing. — Estate  of  Davis, 
151  Cal.  328,  86  Pac  183. 

16.  Res    adjodlcata— As    to    generally*— 

See,  post,  S  1908  and  note;  also  Part  XXV, 
this  note. 

17.  Rules  of  supreme  court— As  to  gen- 
erally.— See,  post,  9  129  and  note,  also  Part 
VIII,  this  note. 

18.  Special  proceedings— Appeal  to  su- 
preme court  Ilea  In,  under  this  section  of 
code  and  section  936,  post — Lord  v.  Dun- 
ster,  79  Cal.  477,  21  Pac.  865;  Morton  v. 
Broderick,  118  Cal.  474,  483,  50  Pac.  644; 
People  ex  rel.  Webb  v.  Bank  of  San  Luis 
Obispo,  152  Cal.  261,  265,  266,  92  Pac.  481. 

ID.  Same— Same  Question  not  open  for 
discussion    as    res    nova    et    Integra. — The 

question  of  a  right  to  appeal  to  the  supreme 
court  in  a  special  proceeding  case  is  not 
open  to  discussion  as  res  nova  et  Integra, 
our  supreme  court  has  said,  for  the  follow- 
ing reasons:  "1.  Because,  under  identical 
language  In  the  earlier  constitution  of  the 
state  (Const.  1849,  art.  IV.  §  19;  Const.  1879, 
art.  IV,  5  18),  it  was  held  by  our  predeces- 
sors that  the  constitution  itself  empowered 


the  legislature  to  provide  for  appeals  in 
special  proceedings.  2.  In  re-enacting  in 
the  latter  constitution  the  language  in  the 
earlier,  it  will  be  concluded  that  It  was 
adopted  with  the  Interpretation  and  con- 
struction which  the  courts  had  enunciated 
(Sharon  v.  Sharon,  67  Cal.  185,  7  Pac.  456, 
635,  8  Pac.  709;  Lord  v.  Dunster,  79  Cal.  477, 
21  Pac.  865;  McBean  v.  City  of  Fresno,  112 
Cal.  169,  63  Am.  St.  Rep.  191,  31  L.  R.  A. 
794,  44  Pao.  358).  3.  Since  the  adoption  of 
the  present  constitution,  this  court,  in  ac- 
cordance with  that  principle  and  under  the 
authority  of  section  52  and  939  of  the  Code 
of  Civil  Procedure,  has  unquestioningly  re- 
tained jurisdiction  of  such  appeals  in  a 
multitude  of  cases  of  different  kinds;  and 
this  long  acquiescence  and  sanction  by  the 
legislature  and  by  the  courts,  fixes  the  con- 
struction. 4.  The  precise  question  was  be- 
fore this  court  in  bank  in  1889,  and  it  was 
then  held,  without  dissent,  that  the  present 
constitution  is  not  more  restrictive  than 
the  earlier  one,  and  that  the  supreme  court 
had  appellate  jurisdiction  in  such  cases 
(Lord  V.  Dunster,  79  Cal.  477,  21  Pac.  865)." 
— Morton  v.  Broderick,  118  Cal.  474,  483, 
50  Pac.  644. 


20.  Transfer  of  -  cause-^Prom  district 
court    of    appeal    to    supreme    court. — The 

provisions  of  section  4,  article  VI,  of  the 
constitution,  giving  the  supreme  court 
power  to  order  causes  pending  before  the 
district  court  of  appeal  before  itself  for 
hearing  includes  all  matters,  except  habeas 
corpus  proceedings,  that  may  be  decided  by 
the  district  courts  of  appeal. — In  re  Wells, 
174  CaL  467,  163  Pac.  657,  659. 

21.  Same— Admission  of  attorney  at  law 
...  .Revoking  fraudulent  order. — A  decision 
of  the  district  court  of  appeal  upon  an  ap- 
plication to  revoke  an  order  admitting  a 
person  to  practice  law  for  the  fradulent 
procurement  thereof  is  within  the  power 
of  transfer  granted. — In  re  Wells,  174  Cal. 
467,  163  Pac.  657. 

22.  United  States  supreme  court-— Re- 
versal of  decree  of  California  supreme 
court. — Upon  coming  down  of  remittitur  the 
decree  of  the  superior  court  is  not  directly 
reversed,  but  the  appeal  is  still  pending  in 
the  state  supreme  court  for  such  disposi- 
tion as  may  be  consistent  with  the  opinion 
of  the  federal  supreme  court — Harding:  v. 
Harding,  148  Cal.  398,  83  Pac.  434. 

23.  Writ  of  supersedeas— May  not  be 
arrant ed  by  supreme  court*  when. — The  su- 
preme court  has  no  power  pending  an  ap- 
peal from  a  judgment  denying  an  injunc- 
tion, to  grant  a  writ  of  supersedeas. — 
Southern  Pac.  Co.  v.  Smith,  171  Cal.  8,  151 
Pac.  427. 

II.    DISMISSAL  OP  APPEAL* 

As  to  dismissal  of  appeal,  see  2  R.  C.  L>.  p. 

167,   55  143-146. 

24.  Aa  to  generally. — Where  a  motion  for 
a  new  trial  was  properly  denied  on  the 
ground  that,  because  the  facts  were  stipu- 
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lated,  there  was  no  issue  of  fact  involved, 
the  proper  practice  is  to  affirm  the  order, 
and  not  to  dismiss  the  appeal. — Quist  v. 
Sandman,  154  Cal.  753,  99  Pac.  204. 


26.  Afllrmance — In  la  effect. — The  dismis- 
sal of  an  appeal  is,  in  legal  effect,  an 
affirmance,  which  becomes  final  upon  the 
failure  of  the  appellant  to  obtain  an  order 
setting:  it  aside,  and  reinstating:  the  appeal, 
before  the  adjournment  of  the  term.  The 
power  of  the  court  over  such  an  order  can 
not  be  greater  than  its  power  over  other 
judgments  which  are,  In  form,  Judgments 
of  affirmance  or  reversal. — Rowland  v. 
Kreyenhagren,  24  Cal.  52,  58.  See  Martin  v. 
Wilson,  1  N.  Y.  240;  Delaplaine  v.  Bergen, 
7  Hill  (N.  Y.)  591. 

26.  DlamHuing  appeal  from  Judgment— 
Effect  on  appeal  from  order. — Dismissing: 
appeal  from  Judgment  does  not  affect  ap- 
peal from  an  order  denying;  new  trial. — 
Fulton  v.  Hanna,  40  Cal.  278,  281.  See 
Sharon  v.  Sharon,  79  Cal.  638,  664,  22  Pac. 
26,  181;  Kirman  v.  Hunnewill,  91  Cal.  157, 
27  Pac.  587. 

See,  also,  Part  XVI,  this  note,  pars.  884, 
362. 

27.  Effect  of  consent  Judgment. — Where 
a  party  has  expressly  consented  to  and 
stipulated  for  the  making:  of  a  certain  Judg- 
ment or  order,  the  appellate  court  will  not 
consider  an  appeal  from  such  Judgment, 
prosecuted  by  such  party,  but  will  dismiss 
it  on  motion  made  in  that  behalf. — Hibernla 
Sav.  &  Im  Soc.  v.  Waymire,  152  Cal.  287,  92 
Pac  645.  See  Oliver  v.  Blair,  2  Cal.  Unrep. 
441,  5  Pac.  917;  San  Francisco  Sav.  Union 
v.  Meyer,  72  Cal.  161,  IS  Pac.  403;  Oullahan 
v.  Morrlssey,  78  Cal.  297,  14  Pac.  864;  Er- 
langer  v.  Southern  Pac.  R.  Co.,  109  Cal.  395, 
42  Pac.  31. 

28.  It  is  no  answer  to  a  motion  to  dis- 
miss an  appeal  from  a  Judgment  entered  by 
consent  and  in  accordance  with  a  stipula- 
tion by  the  appellant,  that  the  appellant,  at 
the  time  he  signed  the  stipulation,  had  a 
mistaken  opinion  as  to  the  consequence  of 
such  Judgment,  there  being  no  fraud  of  the 
other  party  to  the  stipulation. — Hibernla 
Sav.  &  I*.  Soc.  v.  Waymire,  162  Cal.  288,  92 
Pac  645. 

2».  Frivolous  appeal— No  dismissal  1b  ad- 
vance of  hearing  on  merits. — The  appellate 
court  will  not  dismiss  an  appeal  from  an 
order  denying  a  motion  for  a  new  trial  in 
advance  of  the  hearing  on  the  merits,  on 
the  ground  that  It  is  frivolous,  being  an 
appeal  from  an  order  in  a  case  where  there 
was  an  agreed  statement  of  facts,  and  a 
stipulation  waiving  findings. — Quist  v.  Mi- 
chael, 153  Cal.  367.  95  Pac.  658. 

«ue»t  loa     prese  n  ted  —  Appeal 
Part  VI,  this  note. 

St.  Rehearing  after  dismissal—-  As  to 
generally* — See  par.  46,  this  note. 

S3.  settlement  of  controversy  pending 
a»»eal_Co«t». — Where  the  matter  in  con- 
troversy  is   settled  by  agreement   pending 


the  appeal,  the  appeal  will  be  dismissed, 
and  the  appellate  court  will  not  retain  and 
decide  the  questions  involved  solely  for  the 
purpose  of  determining  incidentally  who 
shall   pay    the   costs   of   appeal. — Nelson   v. 

Nelson,  153  Cal.  205,  94  Pac.  880. 

» 

83.  Unwarrantable  laches  of  appellant— 
'Warrants  conclusion  of  abandonment  of  ap- 
peal.— A  delay  of  two  years  after  filing 
amendments  to  a  proposed  bill  of  exceptions 
without  further  steps  being  taken,  and 
without  appearing  at  the  hearing  of  the 
motion  to  dismiss  the  appeal,  held  ground 
for  the  conclusion  that  the  appellant  has 
abandoned  her  appeal. — Estate  of  Johnston, 
14  Cal.  App.  876,  112  Pac.  191. 

in.     HEARING  AND  REHEARING. 


r,  see  2  R.  C. 
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U  p.  172,  99  147-150. 

84.  Rehearing— As  to  power  of  court  to 
grant. — The  power  of  the  supreme  court  to 
grant  rehearings  is  fully  discussed  in  the 
opinion  delivered  by  Beatty,  C.  J.,  in  case 
of  In  re  Jessup,  81  CaL  408,  459,  6  L  R.  A, 
594,  21  Pac.  976.  22  Id.  742,  1028.  See  Gran- 
gers' Bank  v.  Superior  Court,  101  Cal.  198, 
35  Pac.  642;  Austin  v.  Pulschen,  112  Cal. 
628,  44  Pac.  788. 

See,  also,  ante,  9  45,  note  pars.  4-10. 

35.  Same  — Denied  when  remittitur  has 
gone  down,  and  the  time  for  a  rehearing 
has  expired,  in  the  absence  of  fraud,  im- 
position, mistake,  or  inadvertance  in  issu- 
ing the  remittitur. — Kimpton  v.  Jubilee 
Placer  Min.  Co.,  16  Mont.  379,  41  Pac.  137, 
42  Pac.  102. 

As  to  power  of  supreme  court  In  ease 
after  remittitur  has  gone  down*  see  Part 
XXIV,  this  note. 

36.  Same— Grounds  for. — An  order  from 
which  an  appeal  is  taken  must  rest  for  its 
validity  upon  the  record  before  the  trial 
court  where  the  order  was  made  and 
brought  up  for  review,  and  the  fact  that 
since  the  making  of  the  order  the  complaint 
had  been  amended  in  respect  to  certain 
facts  which  changed  its  complexion  so  as  to 
fully  justify  the  order,  can  not  be  con- 
sidered as  a  ground  for  a  rehearing  of  the 
appeal. — Laam  v.  McLaren,  28  Cal.  App.  632, 
732,  153  Pac.  985. 

87.     Same— Minute*   of  court— Correcting, 

where  court  grants  rehearing  and  clerk  by 
mistake  enters  an  order  denying  rehear- 
ing.— Vance  v.  Pena,  36  Cal.  328;  Nystrom  v. 
Templeton,  17  N..D.  463,  465,  117  N.  W.  473; 
Llvesly  v.  Johnson,  47  Ore.  193,  196,  82  Pac. 
854;  Ott  v.  Boring,  131  Wis.  472,  492,  110 
N.  W.  824,  111  N.  W.  833. 

38.     Same— Modification   of   Judgment   on. 

— On  petition  for  rehearing  it  is  not  practice 
of  supreme  court  to  make  material  modifi- 
cation in  its  judgment;  if  done  at  all,  it  is 
to  be  done  after  rehearing  is  granted. — 
Argenti  v.  San   Francisco,   30  Cal.   458,   459. 

As  to  modification  of  Judgment*  gener- 
ally, see  Part  XIX,  this  note. 
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K     »■■>     Bsme     Power  to  modify  Judg- 

it  for  plaintiff  so  its  to  permit  lower 
court  to  grant  new  trial  on  proper  allowing. 
— Le  Saulnler  v.  Krueger,  85  Wis.  214,  218, 
64  N.  W.  774. 


Sams— Motion  for— Effect  of. — A  mo- 
tion in  an  appellate  court  for  tHe  rehear- 
ing of  an  equity  case  by  that  court  does  not 
operate  as  a  supersedeas,  and  the  trial 
court  can  enter  a  decree  In  accordance  with 
the  mandate  contained  in  the  remittitur, 
while  such  motion  is  pending  in  the  appel- 
late court. — Columbia  Mining  Co.  v.  Holter, 
1  Mont  429. 


41.  Same  —  Ordered  nhem. — The  supreme 
court  have  power  to  order  a  rehearing,  or  a 
new  trial.  In  those  cases  in  which  they 
doubt  the  correctness  of  the  action  of  the 
trial  court  in  making  an  order  for  judg- 
ment Instead  of  awarding  a  new  trial.— 
Kimpton  v.  Jubilee  Placer  MIn.  Co.,  16  Mont. 
S79,  882,  41  Pac  187,  42  Pac.  102. 

42.  Same— Power  of  rehearing— Applies 
to  all  matters* — The  power  of  rehearing  in 
bank  decisions  in  department  given  the 
supreme  court  under  section  2,  article  VI  of 
the  constitution  applies  to  all  cases,  mat- 
ters, and  proceedings  of  every  description. 
—In  re  Wells,  174  CaL  467,  163  Pac.  657,  659. 

43.  Same— Probate  of  will— Refusal  of— 
Petition  for  rehearing, — as  to,  see,  post, 
9  968  and  note. 

As  to  presumption  petition  stated  Juris- 
dictional facts*  see  Part  X,  this  note. 

44.  Same— Prohibition,  writ  of — Petition 
for  rehearing,  and  not  motion  for  new  trial* 

is  proper  remedy  for  one  desiring  rehearing 
on  original  petition  in  supreme  court  for 
writ  of  prohibition,  after  decision  has  been 
made  and  judgment  rendered  thereon. — 
Grangers'  Bank  v.  Superior  Court  San  Fran- 
cisco, 101  Cal.  198,  35  Pac.  642.  See  In  re 
Tyler,  71  Cal.  358,  874,  12  Pac.  289.  13  Id. 
169;  In  re  Philbrook,  108  Cal.  14,  40  Pac. 
1061. 

46.  Same— Rehearing  In  supreme  court— 
As  to  generally. — Where  a  respondent  seeks 
relief  from  his  omission  to  present  proof  of 
service  of  notice  of  entry  of  judgment  in 
support  of  his  objection  to  the  review  of 
the  evidence  on  the  ground  of  failure  to 
take  an  appeal  within  sixty  days  after  such 
notice,  such  relief  should  be  sought  In  the 
court  which  would  have  presented  the  re- 
view, and  not  in  the  court  having  jurisdic- 
tion of  a  motion  for  a  rehearing.  Such  re- 
lief should  have  been  sought  in  the  district 
court  of  appeal  having  original  jurisdic- 
tion of  the  appeal,  and  the  supreme  court 
will  not  sanction  a  practice  so  irregular 
and  inconvenient  as  its  presentation  on  mo- 
tion for  a  rehearing  in  that  court  (on  re- 
hearing).— Brown  v.  Coffee,  17  Cal.  App. 
386,  121  Pac.  309,  311. 

46.  Sa  m  e—Snme  —  Rehearing  after  dis- 
missal.— A  petition  for  a  rehearing,  after 
dismissal  of  appeal,  will  be  denied,  where 
the  record  shows  entry  of  Judgment  July  15, 
1908,  and  motions  to  set  aside  a  default  and 


vacate  the  Judgment  were  made  and  finally 
denied  June  IS,  1910,  but  no  appeal  was 
taken  from  the  order,  and  the  only  appeal 
is  from  the  judgment,  and  is  taken  long 
after  the  lapse  of  the  statutory  time. — Shee- 
han  v.  Lapigue,  16  CaL  App.  518,  115  Pac. 
965. 


47.  Same— Same  Rehearing  in 
After  decision  In  department.  —  There  are 
express  constitutional  provisions  as  to 
granting  of  rehearings  in  bank  after  de- 
cision by  department  which  do  not  create 
an  implication  against  constitutional  power 
of  court  in  bank  to  grant  rehearing  In  cases 
determined  by  it  (Works,  J.,  dissenting). — 
In  re  Jessup,  81  CaL  408,  6  L  R.  A.  594,  21 
Pac.  976,  22  Pac.  742,  1028. 

See,  also,  ante,  89  44,  46,  note  pars.  6-10. 
An  to  when  rehearing  In  bank  granted* — 
See,  ante,  $  45.  note  pars.  6,  7. 

As  to  order  on  minntes  being  stare  de- 
cisis* see,  ante,  9  45,  note  pars.  8,  9. 

As  to  opinion  In  bank— Quorum  of  judges, 

see,  ante,  9  45,  note  par.  10. 

48.  Same—  Same  ■Reversal  of  opinion— 
Not  Implied  by  granting. — The  granting  of 
a  rehearing  in  the  supreme  court  does  not 
imply  a  reversal  of  the  former  judgment 
and  opinion. — Morrow  v.  Weed,  4  Iowa  77, 
66  Am.  Dec.  122. 


49.  Same— Same-— Same— When 

An  appellate  court  will  rarely  reverse  it- 
self on  rehearing,  except  in  those  cases  in 
which  the  question  is  decisive  of  the  cause, 
duly  submitted  on  the  hearing,  but  over- 
looked by  the  court;  or  in  those  cases  in 
which  the  decision  made  is  in  conflict  with 
statute  or  a  controlling  decision. — Columbia 
Mining  Co.  v.  Holter,  1  Mont.  429;  Davis  v. 
Clark,  2  Mont.  394. 

50.  Same  —  Same  —  Signatures  of  live 
Judges— Not  requisite. — The  law  so  provid- 
ing is  unconstitutional  (Works,  J.,  dissent- 
ing).— In  re  Jessup,  81  Cal.  408,  21  Pac.  976, 
22  Id.  742,  1028;  affirmed  without  discussion 
on  this  point  in  Austin  v.  Pulschen,  112  CaL 
628,  44  Pac.  788. 

See,  ante,  9  45  and  note  pars.  2-4. 

51.  Same— Same— Stare  decisis— Power  of 
supreme  court  to  grant  rehearing,  after 
judgment  of  court  in  'bank,  by  order  of 
court  entered  upon  minutes,  without  writ- 
ten signatures  of  five  judges,  affirmed  upon 
principle  of  stare  decisis,  law  requiring  such 
signature  of  judges  being  held  unconstitu- 
tional (Works,  J.,  dissenting). — In  re  Jes- 
sup, 81  Cal.  408,  6LR.A.  594,  21  Pac.  976, 
22  Pac.  742,  1028. 

As  to  doctrine  of  stare  decisis,  see  Part 
XXV,  this  note. 

B2l  Same  —  Same  —  Want  considered  — 
In  civil  cases. — In  civil  cause  party,  on  re- 
hearing, will  not  be  permitted  to  raise,  and 
court  will  not  consider,  points  not  presented 
and  urged  on  first  hearing. — Grogan  v. 
Ruckle,  1  Cal.  198,  197;  A  the  r  ton  v.  Board 
Supervisors  San  Mateo  Co.,  48  CaL  157,  160; 
Dougherty  v.  Henarie,  49  CaL  686. 
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68.  Same  —  Sta«  —  Same  —  In  criminal 
causes  same  rule  prevails. — People  v.  Nor- 
they,  77  Cal.  618,  635,  8  Am.  Cr.  Rep.  338,  19 
Pac.  865,  20  Id.  125. 

IV.    REVIEW— 1.  AS  TO  SCOPE  AND  EX- 
TENT OF. 

As  to  review  In  general,  see  2  R.  C.  L.,  p. 

180,  55164-162. 

54.  As  to  what  considered  on— -Supreme 
court  having  no  Jurisdiction  on  appeal,  it 
will  not  consider  the  legal  question  in- 
volved.— People  v.  Johnson,  30  CaL  98,  99, 
103. 

55.  Same— Only  questions  directly  ln- 
volved«  and  those  necessary  to  Judgment  of 
affirmance  or  reversal,  will  be  considered  on 
appeal. — West  v.  Smith,  6  Cal.  96;  People 
ex  reL  Tyler  v.  Pratt,  30  CaL  223. 

5*.  Same  Feigned  Issues,  raised  by  con- 
sent of  counsel,  and  not  arising  in  due 
course  of  litigation,  to  obtain  construction 
of  statute,  will  not  be  heard  or  considered. 
— Phelan  v.  Supervisors  San  Francisco,  9 
CaL  15;  People  ex  rel.  Tyler  v.  Pratt,  30 
Cal.  223,  224.  See  Clark  v.  Hershy,  62  Ark. 
478.  480,  12  S.  W.  1077;  State  ex  rel.  Alex- 
ander v.  McCullough,  20  Nev.  154,  157,  18 
Pac  756. 

87.  Appeal  mast  be  disposed  of  upon  the 
recer*— Aa  It  eomea  up  from  below;  su- 
preme court  can  not  interpolate  into  mat- 
ter occurring:  in  that  court. — Rogers  v.  Ten- 
nant,  45  CaL  184;  Efford  v.  South  Pac  Coast 
R.  Co..  52  CaL  277,  279;  Parrott  v.  Floyd,  64 
Cal.  534,  535. 

As  to  reeord  on  appeal,  see  pars.  75-87, 
this  note. 

58.  Judgment  not  reversed  because  of 
any  matter  of  fact  which  was  not  offered  in 
court  below. — Wallace  v.  Eldredge  (No.  2), 
27  Cal.  495,  496,  498.  See  Howard  v.  Quinn, 
2  Mont.  339,  340. 


to  complaint— Decision  on* 

— The  defendant  is  entitled  to  the  decision 
of  the  supreme  court  on  all  questions  pre- 
sented by  his  demurrer  to  the  complaint 
and  necessary  to  the  decision  made. — Burke 
v.  Maguire,  154  CaL  461,  98  Pac.  21. 

59a.  The  supreme  court  is  not  limited  to 
the  ground  upon  which  the  demurrer  was 
sustained  by  the  lower  court,  but  if  the 
complaint  is  insufficient  on  any  ground 
properly  specified  In  the  demurrer,  the  or- 
der will  be  sustained,  although  deemed  in- 
sufficient by  the  lower  court. — Burke  v.  Ma- 
ture, 154  CaL  461,  98  Pac.  21. 


iptlon  duly  disposed  of, 

demurrer   to   complaint,   not   ap- 
pearing by  record  to  have  been  finally  dis- 
!*►•**  of,  but  it  appearing  therefrom-  that 
«*«  ot  errors  relied  on  is  "the  ruling  on  the 
demurrer,  and  that  the  same  should  have 
°«*a  auitained,"  court  will  presume  that  It 
w*»  auly  disposed  of;  if  appellant  went  to 
trial  without  insisting  on  disposition  of  de- 
nrorrer,  he  can  not  be  heard  to  object  in  the 
supreme  court  that  demurrer  was  not  dis- 


posed of. — De  Leon  v.  Higuera,  15  Cal.  483, 
494. 

As  to  presumptions  on  appeal,  see  Part  X, 
this  note. 

61.  Errors  of  law  —  Committed  against 
party  complaining,  only  ones  considered  by 
supreme  court. — See,  post,  9  657  and  note. 

62.  Jnjury  presumed. — See,  post,  9  657  and 
note. 

68.  Same— Where  no  injury,  no  ground 
for  complaint. — See,  post,  9  657  and  note. 

As  to  harmless  errors,  see  Part  XIII,  this 
note. 

64.  Grounds  of  order— As  to  on  motion 
for  new  trial. — The  only  limitation  upon  the 
rule  that  the  appellate  court  is  not  confined 
in  its  review  of  a  new  trial  order  to  the 
grounds  specified  in  the  order,  but  will  af- 
firm it  if  it  was  correctly  made  upon  any 
ground  upon  which  the  motion  was  based, 
is,  that  where  the  trial  court  has,  in  its  or- 
der, expressly  excluded  the  ground  of  in- 
sufficiency of  the  evidence,  as  a  basis  for  its 
action,  the  appellate  court  will  not  con- 
sider that  ground  if  the  evidence  was  con- 
flicting.— Wendling  Lumber  Co.  v.  Glen- 
wood  Lumber  Co.,  153  Cal.  413,  95  Pac.  1029. 

65.  The  appellate  court  is  not  confined 
to  the  grounds  specified  in  the  order  grant- 
ing the  motion,  but  will  affirm  the  order  if 
it  was  correctly  made  upon  any  ground 
upon  which  the  motion  was  based. — Wend- 
ling Lumber  Co.  v.  Glenwood  Lumber  Co., 
153  CaL  413,  96  Pac.  1029. 

66.  On  appeal  from  order  granting  a  mo- 
tion for  a  new  trial  the  question  of  the  suf- 
ficiency of  the  complaint  to  support  the 
judgment,  or  whether  the  court  erred  in 
overruling  a  demurrer  thereto,  or  whether 
the  judgment  Is  supported  by  the  findings, 
can  not  be  considered. — Arroyo  Ditch  &  W. 
Co.  v.  Baldwin,  155  Cal.  282,  100  Pac.  874. 

67.  The  action  of  the  trial  court  In  limit- 
ing the  ground  for  granting  a  new  trial  to 
an  erroneous  instruction  does  not  restrict 
this  court  in  examining  the  record  for  other 
grounds  upon  which  the  order  may  have 
been  based,  except  insufficiency  of  the  evi- 
dence when  it  is  conflicting;  and  where  the 
record  discloses  error  in  refusing  a  non- 
suit which  should  have  been  granted  the 
order  will  be  affirmed. — Thompson  v.  Cali- 
fornia Const.  Co.,  148  Cal.  38,  82  Pac.  867. 

68.  Same  — Ground  assigned  sufficient^-— 

An  order  granting  a  new  trial  "on  the 
ground  that  the  motion  for  a  new  trial 
should  have  been  granted,  and  order  denied 
on  other  grounds,"  does  not  limit  the  appel- 
late court  to  the  consideration  of  the  ground 
stated;  but  the  question  is  of  no  conse- 
quence where  the  ruling  of  the  court  was 
correct  upon  the  ground  indicated. — Brett 
v.  Frank,  153  Cal.  270,  94  Pac.  1061.  See 
Kauffman  v.  Maler,  94  CaL  269,  29  Pac.  481; 
Thompson  v.  California  Const.  Co.,  148  Cal. 
25,  82  Pac.  367;  Welsser  v.  Southern  Pac 
Co.,  148  Cal.  426,  83  Pac.  439. 
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Same  —  Sufficiency   of  evidence. — The 

right  of  an  appellant  to  have  the  sufficiency 
of  the  evidence  to  sustain  the  findings  re- 
viewed on  an  appeal  from  a  new  trial  order 
is  not  affected  by  his  failure  to  take  an  ap- 
peal from  the  Judgment  within  sixty  days, 
or  to  move  to  set  aside  the  judgment  under 
sections  663  and  663 H,  post. — Parkinson  Co. 
v.  Building  Trades  Council,  154  Cal.  586,  98 
Pac.  1027. 

70.  Misconduct  of  district  attorney— Not 
a-roand  for  an  appeal,  and  not  reviewable 
otherwise  than  on  appeal  from  judgment. — 
People  v.  Pang:  Sui  Lin,  16  Cal.  App.  263, 
114  Pac.  582. 

71.  Nonsuit— The  appellate  court  la  lim- 
ited In  Ita  consideration  of  the  propriety  of 
a  nonsuit  to  the  particular  grounds  upon 
which  the  motion  was  made. — Stanton  ▼. 
Cafnahan,  16  Cal.  App.  530,  115  Pac.  339. 

72.  Order  denyina;  motion  for  new  trial— 
Insufficiency  of  .complaint* — Neither  the  suf- 
ficiency of  the  complaint  nor  the  sufficiency 
of  the  findings  to  support  the  judgment  can 
be  considered  on  an  appeal  from  an  order 
denying:  a  motion  for  a  new  trial. — Crescent 
etc.  Co.  v.  United  Upholsterers,  153  Cal.  434, 
95  Pac.  871.  See  Martin  v.  Matfield,  49  Cal. 
4?;  Brison  v.  Brison,  90  Cal.  323,  27  Pac.  186; 
Bode  v.  Lee,  102  CaL  583,  36  Pac.  936;  River- 
side Water  Co.  v.  Gage,  108  Cal.  240,  41  Pac. 
299;  Rauer  v.  Fay,  128  Cal.  623,  61  Pac.  90; 
Hunter  v.  Milam,  133  CaL  601,  65  Pac.  1079; 
Williams  v.  Long:,  139  Cal.  186,  72  Pac.  911; 
Williams  v.  Hawley,  144  Cal.  97,  77  Pac.  762; 
Brownlee  v.  Reiner,  147  Cal.  641,  82  Pac.  324. 

73.  Presumption  —  That  amended  com- 
plaint waa  died  with  leave  of  court. — The 

reviewing:  court  deals  only  with  the 
amended  complaint,  which  it  must  be  pre- 
sumed was  filed  with  leave  of  court,  and 
will  not  consider  an  objection  that  parties 
plaintiff  and  defendant  were  joined  without 
leave  in  such  amended  complaint,  In  the  ab- 
sence of  a  motion  to  strike  out. — Harvey  v. 
Meigs,  17  Cal.  App.  862,  119  Pac  941. 

As  to  presumptions  on  appeal,  see  Part 
X,  this  note. 

74.  Province  of  trial  and  appellate 
courts. — While  the  rules  as  to  the  effect  of 
the  production  or  the  withholding:  of  evi- 
dence, under  section  2061,  post,  are  primar- 
ily for  the  guidance  of  the  trial  court,  yet, 
when  the  appellate  court  must  determine 
whether  a  finding*  of  the  lower  court  Is 
w^hout  substantial  evidence  to  support  it, 
that  court  may  also  be  guided  by  the  same 
ruie8< — Bone  v.  Hayes,  154  Cal.  766,  99  Pac. 
172. 

75.  Record  on  appeal— As  to  arenerally. — 
Case  in  supreme  court,  made  upon  errors 
assigned  in  the  record,  Is  to  be  regarded  as 
new  and  distinct  action. — Davidson  ▼.  Dal- 
las, 16  Cal.  75. 

See,  also,  pars.  14,  67,  and  cross  reference, 
this  note. 

As   to  record  on  appeal  generally,   see   2 

R.  C.  L.  p.  124,  99    99-138. 


76.  Supreme  court  will  not  look  beyond 
record  brought  up  on  appeal,  and  if  record 
does  not  justify  judgment,  it  will  be  re- 
versed.— Reiss  v.  Brady,  2  Cal.  132. 

77.  Record  in  supreme  court  is  basis  of 
that  court's  proceedings  and  Judgment 
therein.  In  theory,  issue  is  joined  In  that 
court  upon  the  assignment  of  errors  made 
upon  record;  and  upon  issues  thus  made 
judgment  of  supreme  court  must  rest,  and 
that  judgment  affirms  law  upon  matter  pres- 
ented for  adjudication,  and  fixes  rights  of 
parties  under  law. — Davidson  v.  Dallas,  15 
Cal.  TS. 

78*  Same— Amendment  by  lower  court- 
After  appeal,  to  make  record  speak  truth, 
is  permissible. — See  Morrison  v.  Dap  man,  3 
Cal.  255;  Anderson  v.  Parker,  6  Cal.  197, 
201;  Brang-er  v.  Chevalier,  9  Cal.  172; 
Browner  v.  Davis,  15  Cal.  9;  Swain  v.  Nag- 
lee,  19  Cal.  127;  Hegeler  v.  Henckell,  27  Cal. 
491,  495;  Estate  of  Schroeder,  46  Cal.  304. 
Colo.  Doane  v.  Qlenn,  1  Colo.  454,  456;  Kin- 
del  v.  Beck  A  P.  L.  Co.,  19  Colo.  310.  35  Pac. 
538.  Ind.  Lippencott  v.  Wygant,  2  Ind.  661; 
Burson  v.  Blair,  12  Ind.  371.  Ky.  Finnell  v. 
Jones,  7  Bush  369.  N.  Y.  Rew  v.  Barker,  2 
Cow.  408,  14  Am.  Dec.  515;  Sprague  v.  Jones, 
9  Paige  Ch.  395.  Fed.  Bank  of  United 
States  v.  Moss,  47  U.  S.  (6  How.)  31,  38,  12 
Li.  ed.  331,  334.  Ens;.  Tully  v.  Spark es/ 2  Ld. 
Raym.  1570,  2  Str.  369. 

79.  For  purposes  of  amendment,  record 
remains  in  court  below,  to  which  applica- 
tion to  amend  must  necessarily  be  made 
(see  par.  227  this  note),  although  appeal 
has  been  taken;  and  that  court  will  grant 
amendment,  or  supply  lost  record  (see  par. 
227  this  note),  in  all  cases  in  which  such  re- 
lief would  have  been  granted  if  no  appeal 
had  been  taken. — Buckman  v.  Whitney,  24 
Cal.  267.  See  Ark.  McNeill  v.  Arnold,  17  Ark. 
154.  Md.  Bank  v.  Lyles,  10  Gill  &  J.  326. 
If.  Y.  Stakes  v.  Campbell,  7  Cow.  425;  Tillot- 
son  v.  Cheetham,  3  John.  56,  76,  3  Am.  Dec. 
459.  Eng.  Attorney-General  v.  White,  Bunb. 
283;  Doe  ex  dem.  Church  v.  Perkins,  8 
Durnf.  &  E.  (3  T.  R.)  749;  Tully  v.  Sparkes, 

2  Ld.  Raym.  1570,  2  Str.  369. 

80.  Same— Same— Amendment  after  deci- 
sion In  the  appellate  court,  is  permissible, 
even  though  amendment  has  effect  of  avoid* 
ing  point  on  which  decision  of  appellate 
court  was  based. — See  Ark.  Freel  v.  State, 
21  Ark.  212,  226.     lad.  Jones  v.  Van  Patten, 

3  Ind.  107;  Colerick  v.  Hooper,  8  Ind.  316. 
N.  Y.  Wllber  v.  Day,  2  Cal.  375;  Day  v.  WI1- 
ber,  Col.  &  C.  Cas.  406;  Stakes  v.  Campbell* 
7  Cow.  425;  Lynes  v.  Noble,  1  How.  Pr.  226. 
Baa;.  Richardson  v.  Mellish,  3  Blng.  384,  346. 
11  Eng.  C.  Ll  127,  7  Barn.  &  C.  819,  11 
Moore,  119,  14  Eng*.  C.  L*.  139;  Dunbar  v. 
Hitchcock,  3  Maule  &  S.  591. 

81.  Same  —  Same  —  Amendment  of  Jada> 
ment,  pending;  appeal  therefrom,  by  lower 
court,  may  be  made  in  those  cases  In  which 
amendment  might  have  been  allowed  if  no 
appeal  had  been  taken,  even  though  effect 
is  to  free  judgment  from  error  complained 
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of. — Cunningham   v.   Tontaine,   25  Ala.   644; 
Dow  v.  Whiteraan,  36  Ala.  604. 

82.  In  such  case  appeal  is  treated  as  ap- 
peal from  amended  Judgment  or  decree, 
where  appeal  is  further  prosecuted. — Hunt 
v.  Wallis,  6  Paige  Ch.  (N.  Y.)  371. 

8S.  Same— Examination  of  record— Fore- 
closing by  partial  confession  of  errors,  and 
motion  for  reversal  and  new  trial  not  al- 
lowed.— See  par.  129,  this  note. 

84.  Sane  —  Lout  records  —  Supplying  on 
appeal. — The  supreme  court  has  no  control 
over  records  of  inferior  court,  from  which 
appeal  lies,  and  can  not  make  order  supply- 
ing records  where  those  records  are  lost. — 
Buckman  v.  Whitney,  24  Cal.  267;  Satterlee 
v.  Bliss,  36  Cal.  489,  521;  Thompson  v.  Pat- 
terson, 64  Cal.  642,  547;  Boyd  v.  Burrel,  60 
Cal.  280.  284.  See  Ark.  Miller  v.  State,  40 
Ark.  499.  Not.  Golden  Fleece  G.  &  S.  M. 
Co.  v.  Cable  Co.,  15  Nev.  450,  451;  State  v. 
Central  Pac.  R.  Co.,  21  Nev.  94,  101,  25  Pac. 
442.  Tex.  Boggess  v.  Harris,  90  Tex.  476, 
39  S.  W.  566.  Wash.  Ward  v.  Springfield 
P.  &  M.  Ins.  Co.,  12  Wash.  631,  42  Pac.  119. 

85.  Supreme  court  may  order  document 
to  be  inserted  in  or  stricken  from  transcript 
In  order  to  perfect  it.  but  can*  not  vary  or 
amend  record  itself. — Bonds  v.  Hickman,  29 
Cal.  460,  464;  Satterlee  v.  Bliss,  36  Cal.  489, 
521;  Thompson  v.  Patterson,  54  Cal.  542, 
547;  Boyd  v.  Burrel,  60  Cal.  280,  284.  See 
Ner.  State  v.  Central  Pac.  R.  Co.,  21  Nev.  94, 
101,  25  Pac.  442.  S.  D.  Mouser  v.  Palmer,  2 
S.  D.  466,  470.  50  N.  W.  967.  Tex.  Boggess 
v.  Harris,  90  Tex.  476,  39  S.  W.  565.  Wuh, 
Ward  t.  Springfield  F.  &  M.  Ins.  Co.,  12 
Wash.  631,  42  Pac.  119. 

St.  Sane-Same— How  supplied. — Where 
on  appeal  transcript  can  not  be  made  out, 
because  of  loss  of  portion  of  records  of  case 
from  files  of  court,  it  is  duty  of  appellant  to 
more  court  below,  at  earliest  time  possible, 
to  supply  lost  papers  by  copies,  or  by  some 
other  means  under  its  control. — Buckman  v. 
Whitney,  24  Cal.  267,  28  Id.  566,  557;  Bonds 
v.  Hickman,  29  Cal.  460,  464;  Flagley  v.  Guf- 
fey,  Sup.  Ct.  Oct.  Term,  1864;  Brooks  v.  Lub- 
bock, 1  Cal.  Unrep.  210. 

ST.  Same— Statement  In  brief— Not  part 
•f  record* — Statements  of  counsel  In  brief, 
though  uncontradicted,  can  not  be  taken 
an  part  of  record  in  case;  but  may  be  re- 
ferred to  as  tending  to  show  that  inference 
drawn  from  record  which  does  not  profess 
to  disclose  all  facts  is  not  unfounded. — 
Hood  v.  Hamilton,  S3  Cal.  698.  See  Porter 
▼.  Peckham,  44  Cal.  204. 

V.      REVIEW— 2.    PRESENTATION    AND 
RESERVATION  IN  LOWER  COURT. 

As  to  aaola*nment  of  errors  generally,  see 

2  R.  C.  L  p.  159,  SI  184-142. 

8ft.  Adsnlaalen  of  evidence  Objection  to 
— As  to  whole* — Where  an  objection  to  the 
admission  of  a  letter  in  evidence  against 
the  defendant  In  a  prosecution  for  burglary 
was  not  based  upon  the  fact  that  portions 
thereof  were  Inadmissible,  but  that  the  en- 


tire letter  was  objectionable,  it  is  too  late 
to  raise  the  question  as  to  the  admissibility 
of  the  portions  objected  to  for  the  first 
time  in  the  appellate  court. — People  v. 
Schafer,   161  Cal.   579,  119  Pac.  920. 

89.  Answer  —  Objections  to  — Raising;  In 
first  Instance  In  supreme  court,  challenging: 
sufficiency  of  denials,  not  allowed  where 
cause  was  tried  on  theory  that  answer 
denies  all  allegations  in  complaint. — White 
v.  San  Rafael  &  S.  Q.  R.  Co.,  50  Cal.  417;  Er- 
kins  v.  Ayer,  58  Cal.  310,  313;  Alhambra  A. 
W.  Co.  v.  Richardson,  72  Cal.  598,  14  Pac. 
379;  People  v.  Swift,  96  Cal.  165,  168,  31  Pac. 
16.  See  Toulouse  v.  Burkett,  2  Idaho  265, 
13  Pac.  172. 

90.  Distinguished*  Ortega  v.  Cordero,  88 
Cal.  221,  226,  26  Pac.  80. 


91.  Same— Same — Same — Rule  extended 
to  affirmative  defenses  as  well  as  to  denials. 
— Alhambra  A.  W.  Co.  v.  Richardson,  72  Cal. 
598,  600,  14  Pac.  879.  See  King  v.  Davis,  34 
Cal.  100,  106;  Hutchlngs  v.  Castle,  48  Cal. 
152,  153;  Pacific  Bridge  Co.  v.  Kirkham,  64 
Cal.  558,  661. 

92.  Election  contest- Demnrrer  to  quo 
warranto— Title  to  office,  of  relator  claiming 
title  to  office  upon  regular  returns  made  to 
board  of  canvassers,  Is  not  involved  and 
will  not  be  passed  upon  where  the  demurrer 
is  to  the  quo  warranto  proceedings  only 
and  no  demurrer  to  cause  of  action  alleged, 
and  appeal  is  from  judgment  sustaining  the 
demurrer. — People  ex  rel.  Hicks  v.  Stewart, 
132  Cal.  283,  285,  64  Pac.  285. 


93.  Evidence  not  In  record— Alleajed  er- 
ror not  reviewed. — In  those  cases  in  which 
alleged  error  in  the  admission  of  a  certain 
judgment-roll  in  evidence  will  not  be  re- 
viewed where  the  roll  is  not  incorporated 
in  the  record. — Robinson  v.  Muir,  161  Cal. 
123,  90  Pac.  521. 

94.  Exceptions  and  objections  —  Duly 
taken  and  presented,  are  only  ones  that 
will  be  considered  by  supreme  court;  all 
others  are  deemed  waived.  —  See  Part  VI, 
this  note. 

98.  Impeachment  of  witness  By  contra- 
dictory statements  at  preliminary  examina- 
tion can  not  be  said  to  have  been  success- 
fully accomplished  where  the  evidence  is 
merely  referred  to  but  not  Incorporated  in 
the  record  on  appeal,  so  that  It  may  be  re- 
viewed.— People  v.  Eras  ting,  14  Cal.  App. 
714,  112  Pac.  913. 


96.  Instructions— Review  of. — Testimony 
or  facts  not  appearing  in  record,  correct- 
ness or  error  of  Instructions  given  to  Jury 
will  not  be  considered  on  appeal;  if  appel- 
lant desires  to  show  that  they  are  incorrect, 
he  must  spread  upon  record  testimony  or 
facts  in  reference  to  which  law  was  laid 
down  by  court. — People  v.  McCauley,  1  Cal. 
379.  386,  affirmed  in  People  v.  Baker,  1  Cal. 
403,  405.  See  White  v.  Abernathy,  3  Cal. 
426;  People  v.  Roberts,  6  Cal.  214;  People  v. 
Honshell.  10  Cal.  83;  People  v.  Byrnes,  30 
Cal.  206,  207;  People  v.  Best,  39  Cal.  690. 
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97.  Insufficiency  of  evidence  Want  of 
specifications* — Where  the  record  on  ap- 
peal fails  to  show  any  specification  of  any 
particular  wherein  the  evidence  was  insuf- 
ficient to  sustain  the  findings,  the  appellate 
court  is  precluded  from  considering  the 
question,  suggested  in  appellant's  briefs. — 
Worth  v.  Worth,  155  Cal.  602,  102  Pac.  602. 

98.  This  decision  Is  not  very  clear.  Was 
the  appeal  from  judgment  taken  within 
sixty  days,  or  was  the  insufficiency  of  the 
evidence  one  of  the  grounds  of  the  motion 
for  a  new  trial?  If  neither,  then  no  amount 
of  specifications  of  particulars  would  au- 
thorize the  appellate  court  to  review  the 
question.  Sections  661  and  939,  post.  If 
the  appeal  from  the  judgment  was  taken 
within  the  sixty  days,  was  the  verdict  or 
decision  excepted  to  on  the  ground  of  the 
Insufficiency  of  the  evidence?  If  not,  speci- 
fications of  particulars  would  not  authorize 
a  review  by  the  appellate  court.  Section 
647,  post  and  note. 

99.  If  it  was  proposed  to  review  the  ques- 
tion of  the  insufficiency  of  the  evidence  on 
the  appeal  from  the  judgment,  and  the  ap- 
peal was  within  sixty  days,  and  the  ver- 
dict or  decision  duly  excepted  to,  specifica- 
tions of  particulars  were  essential,  and 
without  them  the  appellate  court  was  pre- 
cluded from  reviewing  the  questions  of  in- 
sufficiency of  the  evidence  under  the  ex- 
press language  of  section  648,  post.  If,  on 
the  other  hand,  the  question  arose  on  the 
appeal  from  the  motion,  and  the  insuffi- 
ciency of  the  evidence  was  one  of  the 
grounds  thereof,  specifications  were  re- 
quired under  section  659,  post*  and  without 
them,  the  trial  court,  under  the  last  cited 
section,  and  the  appellate  court,  under  sec- 
tion 661,  post,  was  precluded  from  consider- 
ing it. 

100.  If  the  question  was  raised  in  the 
briefs  alone,  as  might  be  inferred  from  the 
language  of  the  court,  the  absence  of  speci- 
fications was  immaterial,  In  view  of  the 
failure  of  appellant  to  bring  the  matter  up 
on  appeal. 

101.  Obviously,  so  far  as  this  ruling  Is 
concerned,  it  is  without  value  as  a  prece- 
dent, for  want  of  a  clear  understanding  of 
the  manner  In  which  it  was  presented  to  the 
court. 

102.  Questions  as  to  the  correctness  of 
the  findings  of  the  trial  court  can  not  be 
considered  on  appeal  where  there  are  no 
specifications  of  the  Insufficiency  of  the  evi- 
dence in  the  record. — Anglo-Oalifornian 
Bank  v.  Cerf,  147  Cal.  892,  81  Pac.  1077. 


103.  Misjoinder    of     causes    of    actioi 
Failure  to  object  In  the  lower  court. — An 

objection  that  causes  of  action  were  im- 
properly joined,  not  raised  by  demurrer  or 
otherwise  in  the  trial  court,  is  not  avail- 
able on  appeal. — Worth  v.  Worth,  166  Cal. 
602,  102  Pac.  668. 

104.  Objections  not  raised  In  trial  court- 
Not  considered  on  appeal. — Where  both  par- 
ties  have   permitted   the   case   to   be   tried 
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without  objection  upon  the  theory  that 
certain  evidence  offered  and  admitted  was 
material  and  proper,  they  are  bound  by 
such  action,  and  neither  will  be  permitted 
to  raise  the  question  on  appeal  for  the  first 
time,  and  present  an  objection  that  might 
have  been  obviated  if  made  in  the  court 
below. — Milwaukee  Mechanics'  Ins.  Co.  v. 
Warren,  150  Cal.  858,  89  Pac.  98.  See  Hor- 
ton  v.  Domlnguez,  68  Cal.  642,  10  Pac.  186; 
Murdock  v.  Clarke,  90  Cal.  247,  27  Pac.  275; 
Klopper  v.  Levy,  98  Cal.  525,  83  Pac.  444; 
Burnham  v.  Stone,  101  Cal.  164,  85  Pac.  627; 
Illinois  T.  &  S.  Bank  v.  Pacific  R.  Co.,  115 
Cal.  285,  47  Pac.  60;  Barbour  v.  Flick,  126 
Oal.  628,  59  Pac.  122;  Willey  v.  Crocker- 
Woolworth  Nat.  Bank,  141  Cal.  608,  76  Pac. 
100. 

105.'  Objection  not  raised  in  trial  court 
can  not  be  reviewed  on  appeal,  and  where 
the  case  was  tried,  evidence  Introduced 
without  objection  by  both  parties,  and  find- 
ings made  thereon  by  the  court,  upon  the 
theory  that  a  certain  material  issue  was 
Involved  in  the  pleadings,  the  appellant  can 
not  in  the  appellate  court  for  the  first  time 
raise  the  question  that  no  such  issue  was 
tried. — Pehhv.  Fanton,  17  Cal.  App.  250,  119 
Pac.  400.  See  Murdock  v.  Clarke,  90  Cal. 
427,  87  Pac.  275;  Klopper  v.  Levy,  98  Cal. 
526,  88  Pac.  444;  Barbour  v.  Flick,  126  Cal. 
628,  59  Pac.  122;  Flinn  v.  Ferry,  127  Cal.  648. 
60  Pac.  434. 

106.  Where,  In  an  action  for  the  payment 
of  a  bank  deposit  the  defense  was  pleaded 
that  such  deposit  had  been  levied  upon  un- 
der execution  from  a  justice's  court,  such 
plea,  though  not  in  strict  compliance  with 
the  provisions  of  section  456,  post,  was 
treated  by  the  parties  at  the  trial  as  being 
sufficient,  advantage  can  not  be  taken  of 
such  defect  for  the  first  time  in  the  appel- 
late court. — Kriste  v.  International  Sav.  & 
E.  Bank,  17  Cal.  App.  306,  119  Pac.  666.  See 
White  v.  San  Rafael  &  S.  Q.  R.  Co.,  50  Cal. 
417;  Alhambra  Addition  Water  Co.  v.  Rich- 
ardson, 72  Cal.  599,  14  Pac.  379;  Ortega  v. 
Cordero,  88  Cal.  221,  26  Pac.  80;  Bauer  v. 
Eagle  Brewing  Co.,  3  Cal.  App.  127,  84  Pac 
425. 

107.  Same— Evidence  admitted  without 
objection— Variance    waived     on     appeal. 

Where  evidence  was  received  in  the  trial 
court  without  objection,  it  Is  too  late  for 
the  appellant  to  raise  the  objection  on  ap- 
peal that  there  was  a  variance  between  the 
allegations  of  the  complaint  and  the  find- 
ings of  the  court. — Brandt  v.  Salomonson, 
17  Cal.  App.  897,  119  Pac.  946. 

108.  Special  objection  to  evidence— Not 
nrgred  In  trial  court  can  not  be  reviewed  in 
the  appellate  court. — French  v.  Atlas  Mill- 
ing Co.,  17  Cal.  App.  228,  119  Pac.  208. 

100.  Sufficiency  of  Issue  raised— Proceed1- 
!««*  to  trial  without  objection. — Where  the 
parties  have  proceeded  to  trial  upon  the 
issue  Joined,  without  demurrer,  and  without 
objection  to  evidence,  or  to  the  sufficiency 
of  the  pleadings  to  raise  a  particular  issue. 
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and  the  facts  have  been  proved  and  found 
accordingly,  the  party  who  should  have  de- 
murred or  objected  will  not  be  heard  upon 
appeal  to  claim  that  the  finding:  was  out- 
side the  issue  raised. — Rutz  v.  Obear,  15 
Cal.  App.  417,  115  Fac.  67. 

11«\  Uncertainty  of  comnlalnt  —  Objec- 
tion earn  not  be  first  raised  In  appellate 
eonrfe — Uncertainty  of  complaint  in  that  it 
does  not  sufficiently  indicate  the  nature  and 
extent  of  the  interest  in  land  sought  to  be 
foreclosed  by  suit  on  mechanic's  Hen,  can 
not  be  made  for  the  first  time  on  appeal, 
where  it  is  sufficient  to  support  the  judg- 
ment— Parke  &  Lacy  Co.  v.  Inter  Nos  Oil 
&  D.  Co.,  147  Cal.  495,  82  Pac  51. 

111.  Uncertainty  of  complaint  must  be 
taken  advantage  of  by  special  demurrer  in 
the  trial  court,  and  where  this  is  not  done, 
such  uncertainty  can  not  be  cured  on  ap- 
peal by  an  Inference  drawn  from  the  name 
of  the  defendant. — Parke  v.  Lacy  Co.  v.  Inter 
Nos  Oil  &  D.  Co.,  147  Cal.  493,  82  Pac.  51. 

IUl     Variance— Objection    In    trial   court. 

— A  variance  between  the  allegations  of 
the  complaint  and  the  proof  will  not  be  re- 
viewed on  appeal  where  no  objection  on  that 
ground  was  made  in  the  court  below,  and  it 
will  be  held  that  the  case  was  tried  upon 
the  theory  that  the  evidence  was  within  the 
issues. — Nielson  v.  Gross,  17  Cal.  App.  80, 
118  Pac.  725. 

VI.  REVIEW— 8.  QUESTIONS  PRESENTED 

FOR  REVIEW. 

113-118.  Absence  of  issue.— Where  there 
is  no  issue  as  to  the  use  of  tools  directly 
applied  to  the  safe,  the  fact  that  the  bill  of 
exceptions  shows  entry  by  a  key,  does  not 
require  a  determination  upon  appeal  of  the 
question  whether  a  key  is  a  tool  within  the 
meaning  of  a  policy  of  insurance. — Kinney 
v.  Maryland  Casualty  Co.,  15  Cal.  App.  574, 
115  Pac.  456. 

lit.    Constitutional    «vestlen-~-Ralsed    by 
anrici  earls**— The  court  will  not  consider  a 
suggestion  raised  by  amid  curiae  that  sec- 
tion 1200,  post,  as  construed,  is  an  invasion 
ot  the  constitutional  rights  of  the  owner, 
on  an  appeal  by  the  owner,  who  insists  upon 
the  validity  of   the   section,   so   construed, 
and  claims  its  protection.     It  would  be  an 
extraordinary  thins;  to  hold  a  statute  void 
taauie  asserted  by  strangers  to  impair  the 
constitutional  rights  of  the  very  party  who 
eUlou  under    itw — Scheerer    A   Co.    Inc.    v. 
t^aing,  154  Cal.  142,  97  Pac.  155. 

U*  Ertoenee— Materiality, — The  appel- 
***t  it  not  entitled  to  a  review  of  a  ruling 
of  the  trial  court  In  excluding  papers  of- 
fered in  evidence,  in  the  absence  of  a  show- 
lnS  In  the  record  of  their  contents  or  ma- 

tertaUty^-EsUte  of  Angle,  148  CaL  107,  82 
***c  MS. 

!».  Ftm41*c  ontslde  Isaac  —  Objection 
mm*  *#m*l*e»e4t  when. — Where  the  appeal  is 
***  the  Judgment-roll  alone,  or  where  it  ap- 
**•**»  that  no  objection  was  made  to  the 
•admlsHon  of  evidence  of  the  fact,  and  the 
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case  was  tried  upon  the  theory  that  such 
fact  was  in  issue,  the  objection  that  the 
finding  was  outside  the  issue  will  not  be 
considered  on  appeal. — Peck  v.  Noee,  154 
Cal.  854,  97  Pac.  865.  See  Horton  v.  Domin- 
guez,  68  Cal.  642,  10  Pac.  186;  Moore  v. 
Campbell,  72  Cal.  251,  13  Pac.  689;  Sukeforth 
v.  Lord,  87  Cal.  399,  25  Pac.  497;  Illinois  T.  & 
S.  Bank  v.  Pacific  R.  Co..  115  Cal.  285,  47 
Pac.  60;  McDougald  v.  Hulett,  132  Cal.  163, 
64  Pac.  278;  Krasky  v.  Wollpert,  134  Cal. 
343,  66  Pac.  309;  Beardsley  v.  Clem,  137 
Cal.  332,  70  Pac.  175. 

As  to  theory  of  case,  see  Part  VII,  this 
note. 

122.  Jadgment  of  conviction — Upon  'testi- 
mony of  accomplice. — Whenever  it  Is  argued 
upon  appeal  that  the  conviction  was  had 
upon  the  uncorroborated  testimony  of  an 
accomplice,  it  is  equivalent  to  a  declara- 
tion that  the  verdict  is  contrary  to  the  law 
and  the  evidence  which  is  a  question  of  law 
for  the  review  of  the  court — People  v.  Cof- 
fey, 161  Cal.  436,  119  Pac.  901. 

123.  Moot    questions  —  Not    considered. — 

An  opinion  will  not  be  rendered  on  appeal, 
where  they  have  no  effect  on  question  at 
that  stage. — State  v.  McGlynn,  20  Cal.  234, 
276,  81  Am.  Dec.  118;  Powelson  v.  Lockwood, 
82  Cal.  613,  617,  23  Pac.  143;  McCallion  v. 
Hibernia  Sav.  &  L.  So  a,  83  Cal.  571,  574,  23 
Pac.  798. 

124.  Where  the  judgment  of  the  trial 
court  in  an  action  involving  the  validity  of 
municipal  bonds  was  rightly  based  upon 
other  questions,  and  the  appeal  does  not  in- 
volve such  validity  the  supreme  court  will 
not  pass  upon  such  mere  abstract  ques- 
tions at  the  request  of  one  who  shows  no 
substantial  right  to  be  affected  by  the  de- 
cision either  way. — Streator  v.  Linscott,  153 
Cal.  288,  95  Pac.  42. 

125.  When  a  controversy  existing  at  the 
time  of  the  taking  of  an  appeal  has  by  rea- 
son of  matters  subsequently  transpiring 
ceased  to  exist,  the  proper  course  is  to  dis- 
miss the  appeal. — In  re  Ambrose,  170  Cal. 
160,  149  Pac.  48. 

126.  An  appeal  taken  from  an  order 
granting  a  temporary  injunction  restrain- 
ing the  enforcement  of  an  assessment  levied 
by  the  board  of  directors  of  an  irrigation 
district  raises  only  a  moot  or  academic 
question,  and  will  be  dismissed  where  the 
trial  of  the  action  resulted  in  a  judgment  in 
favor  of  the  defendants  and  the  judgment 
Is  affirmed  on  appeal. — Imperial  Land  Co.  v. 
Imperial  Irr.  District,  173  Cal.  674,  161  Pac. 
119. 

127.  The  court  Is  not  called  upon  to  con- 
sider or  discuss  a  ruling  upon  a  question 
not  answered  by  the  witness. — People  v. 
Brown,  15  Cal.  App.  399,  114  Pac  1004. 

128.  Where,  on  an  appeal  from  an  elec- 
tion contest  involving  the  office  of  city 
marshal,  it  appears  from  a  statement  in 
writing  filed  by  attorneys  for  appellant 
that    plaintiff   and    respondent    has    volun- 
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tarily  resigned  the  office,  and  defendant 
and  appellant  has  been  appointed  to  the 
vacancy,  and  that  he  holds  the  office,  and 
that  the  public  can  have  no  interest  in  the 
appeal,  the  appellant  having:  consented 
thereto,  the  appeal  will  be  dismissed. — 
Broadbent  v.  Keith,  17  Cal.  App.  390,  119 
Pac.  939. 

120.  Motion  of  respondent  for  reversal— 
Partial  confession  of  error  —  Foreclosing? 
record. — In  appeal  upon  judgment-roll  con- 
taining; bill  of  exceptions,  in  which  there 
are  many  exceptions  to  ruling:  of  trial  court, 
which  are  not  conceded  by  respondent  to  be 
erroneous,  and  appellant  contends  that  on 
finding's  of  fact  judgment  should  have  been 
rendered  in  his  favor,  respondent  will  not 
be  allowed  to  foreclose  examination  of  the 
record,  after  parties  have  had  an  oppor- 
tunity to  be  heard  upon  merits,  by  confes- 
sion of  errors  in  certain  particulars  only, 
and  moving:  reversal  and  remanding;  for  new 
trial. — Sun  Ins.  Co.  v.  White.  118  Cal.  468, 
50  Pac.  546. 

VII.     REVIEW — 4.  THEORY  OP  THE  CASE. 

ISO.     As  to  theory  of  the  case,  generally. 

— The  supreme  court  will  not  consider 
whether  the  contributory  negligence  or  a 
street-car  passenger  was  properly  pleaded, 
if  evidence  was  introduced,  instructions 
were  given,  and  the  case  was  tried  on  the 
theory  that  contributory  negligence  was  In 
issue. — Kelly  v.  Santa  Barbara  Consol.  R. 
Co.,  171  Cal.  415,  153  Pac.  903. 

As  to  "theory  of  the  case,"  Its  nature  and 
Influence  on  and  control  over  the  adjudica- 
tion, see  I  Kerr's  Pleading:  and  Practice, 
89  628-534. 

131.  Same— In  an  action  brought  under 
the  Pederal  Employers'  Liability  Act  to  re- 
cover for  damages  for  injuries  received  by 
an  employee  of  a  railroad  company,  while 
employed  at  its  roundhouse  In  the  capacity 
of  a  night  hostler-helper,  where  it  is  taken 
as  an  accepted  fact  by  both  parties  at  the 
trial  that  issue  was  joined  on  the  question 
as  to  whether  the  hostler  in  control  of  the 
engine  backed  the  engine  on  to  the  turn- 
table without  receiving:  any  signal  from  the 
plaintiff,  and  evidence  pro  and  con  on  the 
question  is  admitted  without  objection, 
neither  party  will  be  permitted  for  the  first 
time  on  appeal  to  claim  that  such  issue  was 
not  joined. — Smlthson  v.  Atchison,  Topeka  & 
Santa  Fe  R.  Co.,  174  Cal.  148,  162  Pac.  111. 

132.  Same— In  case  involving*  tax-title. — 

Where  a  case  involving  a  tax-title  is  tried 
on  a  certain  theory,  it  can  not  be  main- 
tained on  appeal  that  no  such  issue  was 
presented. — O'Reilly  v.  All  Persons,  29  Cal. 
App.  49,  154  Pac.  474. 

138.  Same— In  action  to  recover  damage* 
for  breach  of  contract,  where  the  plaintiff 
tried  the  case  upon  the  theory  that  the  de- 
fendant's failure  to  perform  was  in  issue, 
he  will  not  be  heard  to  complain  upon  ap- 
peal, for  the  first  time,  that  the  defendant's 
denial  of  failure  to  perform  was  ineffectual 
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for   any   purpose. — Bayley   v.   Lee,   174   Cal. 
137,  162  Pac.  96. 

134.  Same— Objection*  to  answer. — Where 
cause  Is  tried  on  theory  that  answer  denies 
all  allegations  of  complaint,  plaintiff  wjll 
not  be  permitted,  in  supreme  court,  to  raise 
objection  that  answer  is  not  sufficient  in 
this  respect. — See  pars.  104-106,  this  note. 

VIII.     REVIEW— 5.   RULES  OP  COURT. 

As  to  power  of  supreme  court  to  make 
rules,  see,  post,  9  129  and  note. 

135.  Rules  VII  and  VIII — Under  new  and 
alternative  method  of  appeal  transcripts 
must  be  prepared  in  accordance  with  rules 
VII  and  VIII,  the  same  as  under  the  old 
method  of  appeal,  and  transcripts  prepared 
according  to  the  method  prescribed  by  sec- 
tions 953a,  953b  and  953c,  the  paper  on 
which  the  same  Is  written  and  the  backs 
for  binding  the  same  must  not  exceed  ten 
inches  in  length  and  eight  inches  in  width, 
and  they  must  be  bound  together  on  the 
left-hand  side;  a  failure  to  comply  with 
this  requirement  renders  the  appeal  liable 
to  dismissal. — Naylor  v.  Adams,  15  Cal.  App. 
548,  550,  115  Pac.  335. 

136.  Same— Failure  to  dismiss  an  appeal 
for  violation  of  rules  in  the  preparation  of 
the  transcript  is  not  to  be  taken  as  a  pre- 
cedent to  guide  the  disposition  of  any 
future  case  where  the  infraction  of  the 
rules  is  inexcusable  and  flagrant,  as  in  the 
present  instance.— Naylor  v.  Adams,  15  Cal. 
App.  550,  115  Pac.  336. 

137.  Rules  of  appellate  practice— Absence 
of  Justice  from  state. — An  order  for  a  hear- 
ing in  the  supreme  court  after  decision  in 
the  district  court  of  appeal  requires  the  con- 
currence of  four  justices,  and  when  one  of 
the  four  who  concur  Is  absent  from  the 
state  when  the  order  is  made  it  is  void  and 
must  be  vacated. — Brown  v.  Northern  Cal. 
Power  Co.,  14  Cal.  App.  661,  114  Pac.  74. 
See  People  v.  Ruff,  14  Cal.  App.  576,  114 
Pac.  48,  54. 

IX.      REVIEW — 6.    PARTIES   WHO   MAY 
ALLEGE   ERROR. 

138.  Bankrupt— May  prosecute  appeal  in 

name    of   assignee,    notwithstanding   bank- 
ruptcy.— See,  post,  S  886  and  note. 

139.  Death — Marriage  and  other  disabil- 
ity.— Suggestion  of  on  record. — See,  post, 
9  385  and  note. 

140.  Same — Pending  appeal — After  argu- 
ment and  submission  —  Entry  nnnc  pro 
tunc. — The  death  of  an  appellant  after  argu- 
ment on  appeal,  but  before  decision,  does 
not  constitute  ground  for  denying  decision 
or  departing  from  ordinary  course  of  pro- 
cedure, except  that  entry  of  judgment 
should  be  as  of  a  day  anterior  to  appel- 
lants death. — Black  v.  Shaw,  20  Cal.  68; 
Savings  &  L.  Soc.  v.  Gibb,  21  Cal.  696,  609. 
See  Mayor  etc.  City  of  Macon  v.  Dasher,  90 
Ga.  195,  197,  16  S.  B.  75;  Miller  v.  Gunn,  T 
How.  Pr.  (N.  T.)  169;  Campbell  v.  Mesier)  4 
John.  Ch.    (N.   Y.)    334,  335;   King  ▼.  Dunn, 
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11  Wend.   (N.  Y.)   253;   Da  vies  v.  Davies,  9 
Ves.  461. 


141.  Sane — Same— Same— Recalling  re- 
mittitur.— In  case  of  death  after  argument 
and  submission,  but  before  decision,  where 
remittitur  has  been  sent  to  lower  court,  it 
will  be  ordered  returned,  judgment  will  be 
set  aside,  and  court  will  render  decision  and 
opinion  as  of  date  of  submission  of  cause. — 
.Black  v.  Shaw,  20  Cal.  68;  Savings  &  L.  Soc. 
v.  Gibb,  21  Cal.  596,  609;  Holloway  v.  Galllac, 
49  Cal.  149.  See  Mayor  etc.  City  of  Macon 
v.  Dasher,  90  Ga.  195,  197,  16  S.  E.  75. 


Aa     to     remittitur     generally,     see     Part 
XXIII,  this  note. 


142.  Same— Same— Before  argument  and 
saaatlsalosu — Where  death  of  party  to  an 
appeal  occurs  previous  to  argument  of 
cause,  further  proceedings  can  only  be  had 
upon  suggestion  of  death  and  leave  given. 
— Black  v.   Shaw,  20  Cal.  68. 

143.  Ejectment  —  Termination  of  plain- 
tiff** right  during  pendency  of  actions. — 
See,  post,    98  385,  740  and  notes. 

See  further  as  to  ejectment,  pars.  418- 
420,  this  note. 

X.     REVIEW— 7.  PRESUMPTION& 

Aa  -to  presumptions  on  appeal  generally, 

see  1  R.  C.  L  p.  219,  89  184-186. 

A«  to  presumption  that  amended  com- 
plaint wao   filed  with   leave   of   court*   see 

Part  IV,  this  note. 

Aa  to  presumption  demurrer  to  complaint 
duly  disponed  of,  see  Part  IV,  this  note. 

144.  An  to  want  appellate  court  can  not 
presume. — Appellate  court  can  not  presume 
existence  of  facts  in  support  of  judgment, 
contrary  to  allegations  of  party  in  whose 
favor  it  was  rendered  and  admissions  in 
record. — LucketU  v.  Townsend,  8  Tex.  119, 
41  Am.  Dec  722. 

145.  After  verdict— Courts  will  presume 
la  favor  of  it,  that  facts  imperfectly  alleged 
in  complaint  have  been  proved;  but  will 
not  presume  that  material  fact,  not  at  all 
stated  in  complaint,  has  been  proved. — Bar- 
ron v.  Frink,  SO  Cal.  486,  489.  See  Richards 
v.  Travelers'  Ins.  Co.,  80  Cal.  505,  22  Pac. 
♦29.  Hev.  Wheeler  v.  Floral  M.  &  M.  Co.,  9* 
Xev.  254,  258;  Marshall  v.  Golden  Fleece  O. 
*  S.  M.  Co.,  16  Nev.  156,  177.  N.  Y.  Bartlett 
v.  Crozier.  17  John.  489.  457.  Bug.  Rush  ton 
v.  Aspinall,  Doug.  €79;  Spieres  v.  Parker,  1 
Durnf.  A  E.  (1  T.  R.)  141,  146,  1  Rev.  Rep. 
165;  Bishop  v.  Haywood,  4  Durnf.  &  EL 
<4  T.  R.)  470. 

See,  also,  par.  197,  this  note. 

14*.  BUI  of  exceptions— As  to  presump- 
tion la  support  of  action  of  trial  court. — On 

appeal  from  a  divorce  judgment  where  the 
respondent  objects  to  the  consideration  of 
the  bill  of  exceptions  on  the  ground  that 
It  waa  not  settled  and  allowed  in  time,  in 
the  absence  of  a  showing  to  the  contrary 
and  In  support  of  the  trial  court's  action  in 
settling  and  allowing  the  bill,  it  will  be 
presumed  that  the  time  to  settle  and  allow 


the  same  was  extended  under  the  provisions 
of  section  1054,  Code  of  Civil  Procedure. — 
Sheppard  v.  Sheppard,  16  Cal.  App.  616,  115 
Pac.    751. 

147.  Same— Absence  of  bill  of  exceptions. 

— It  is  presumed  in  the  absence  of  a  bill  of 
exceptions  that  the  finding  was  sustained 
by  the  evidence,  and  that  the  former  ad- 
judication concluded  petitions  upon  the 
present  hearing. — Estate  of  Young,  149  Cal. 
177,  85  Pac.  145. 

148.  Conflicting  affidavits  —  Presumption 
as  to  truthfulness. — On  appeal  from  an  or_- 
der  involving  the  decision  of  a  question  of 
fact  upon  conflicting  affidavits,  the  appel- 
late court  Is  bound  by  the  same  rule  that 
controls  in  the  review  of  oral  testimony — 
the  affidavits  in  favor  of  the  prevailing 
party  must  be  taken  as  true,  and  the  facts 
stated  therein  established. — Bernon  v.  Ber- 
non,  15  Cal.  App.  342,  114  Pac.  1000. 

140.  Correctness  of  ruling  or  decision— 
Will  be  presumed,  when. — Where  record  on 
appeal  does  not  contain  evidence  on  which 
lower  court  acted,  it  will  be  presumed  that 
court  decided  correctly  upon  all  evidence 
before  it. — Gates  v.  Buckingham,  4  Cal. 
286.  See  Ritter  v.  Mason,  11  Cal.  214;  Moore 
v.  Semple,  11  Cal.  360,  361. 

180.  Failure  to  specify  grounds  for  new 
trial— In  brief* — Where  the  respondent  ad- 
vances no  other  ground  for  a  new  trial,  in 
his  brief,  than  that  specified  in  the  order 
granting  it,  it  will  be  assumed  that  no 
other  valid  ground  exists. — Piercy  v.  Piercy, 
149  Cal.  166,   86  Pac.   507. 

151.  Holding   of    courts— Presumption    as 

to  its  being  legal,  see,  post,  5  77  and  note. 

152.  Jurisdiction  of  courts— Foreign  or 
domestic,  as  to  presumption  regarding, — 
see,  post,  81963;  also  par.  65  et  seq..  this 
note. 


153.  Same — On  collateral  attack. — All  in- 

tendments  are  Indulged  in  support  of  judg- 
ments of  courts  of  superior  jurisdiction.  — 
Drake  v.  Duvenick,  45  Cal.  455,   462. 

154.  Error— Presumption  against. — Where 
the  record  on  appeal  from  an  order  vacating 
a  judgment  by  default  consists  only  of  the 
original  judgment-roll,  without  a  bill  of 
exceptions,  and  does  not  disclose  the  ground 
of  the  motion,  every  presumption  will  be  in 
favor  of  such  order,  and  it  will  be  assumed 
that  a  sufficient  showing  was  made. — Fox 
v.  Townsend,  149  Cal.  660,  87  Pac.  82. 


155.  Evidence  Presumption  as  to  suffi- 
ciency of. — Where  evidence  given  at  trial 
does  not  appear  to  be  fully  returned,  and 
there  appears  to  have  been  no  objection 
raised  or  exception  taken  to  insufficiency  of 
evidence,  on  appeal,  it  will  be  presumed 
that  sufficient  evidence  of  proper  character 
was  given  to  warrant  finding  of  jury. — 
Bunting  v.  Beideman.  1  Cal.  181.  See  Vogan 
v.  Barrier,  1  Cal.  186;  Belt  v.  Davis.  1  Cal. 
134;  Wetherbee  v.  Carroll,  83  Cal.  549; 
Rogers  v.  Parish,  35  Cal.  127. 

156.  Where  record  In  supreme  court  con- 
tains   nothing    but   proceedings    and    judg- 
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ment,  It  will  be  presumed  that  evidence 
was  sufficient  to  support  judgment. — Fol- 
eom  v.  Root,  1  Cal.  374,  377,  affirmed  on 
principle  of  stare  decisis  in  McFadden  ▼. 
Jones,  1  Cal.  453. 

As  to  doctrine  of  stare  decisis,  see  Part 
XXV,   this  note. 

157.  Same— Conflicting  testimony  —  Pre- 
sumption In  favor  of  Judgment. — In  those 
cases  where  there  is  substantial  conflict 
in  testimony,  all  material  facts,  upon  which 
testimony  was  Introduced,  will  be  presumed 
in  favor  of  judgment. — Blethen  v.  Blake, 
44  Cal.  117. 

See,  post,  |  657  and  note. 

158.  Exceptions  —  Necessity  for,  to  er- 
rors of  law,  irregularities,  etc.,  see,  post, 
§  646  and  note;  also  Part  V,  this  note. 

150.  Instructions  to  Jury— Will  be  pre- 
sumed, on  appeal,  to  have  been  correctly 
given,  in  absence  from  record  of  any  evi- 
dence to  which  instructions  related. — Aid- 
rich  v.  Palmer,  24  Cal.  513;  People  v.  Best, 
39  Cal.  690;  People  v.  Whitney,  53  Cal.  420, 
421;  Hinkle  v.  San  Francisco  &  N.  P.  R.  Co., 
55  Cal.  627,  632.  See  Dawson  v.  Pogue,  18 
Ore.  94,  117,  22  Pac  637. 

160.  Same — Refusal  of  instructions  not  In 
the  record. — Where  the  record  shows  merely 
the  refusal  of  requested  instructions,  and 
recites  that  instructions  were  given,  with- 
out setting-  forth  either  those  given  or  those 
refused,  it  will  be  presumed  on  appeal  that 
the  instructions  refused  were  substantially 
embodied  in  those  given. — Patton  v.  Klem- 
mer,  15  Cal.  App.  460,  115  Pac.  62. 

161.  Intendments  —  Inferior    courts. — In- 
tendments are  not  indulged  as  to  Inferior 
courts  or  courts  of  limited  jurisdiction;  their 
jurisdiction    must    affirmatively    appear    or 
their  judgments  are  absolutely  void. — Smith 
v.  Andrews,  6  Cal.  662,  654;  Lowe  v.  Alexan- 
der, 15  Cal.  296,  297,  201;  King  v.  Randlett, 
33  Cal.  318.     See  Beckett  v.  Selover,  7  Cal. 
215,  240,  68  Am.  Dec.  237;  Townsend  v.  Gor- 
don, 19  Cal.  188,  205;  Ex  parte  Kearny,   66 
Cal.  212,  217;  Keybers  v.  McComber,  67  Cal. 
395,    7   Pac.    838.     Ala.   Gunn   v.   Howell,    27 
Ala.    663,    62   Am.   Dec.    785.      Ark.    Levy    v. 
Shurman,  6  Ark.  182,  42  Am.  Dec.  690.     111. 
Kenney  v.  Greer,  13  111.  432,  64  Am.  Dec.  439; 
Ralston  v.  Hughes,  13  HI.  469,  473;  Hamil- 
ton  v.  Dewey,    22   111.    490,    491;   Dunbar   ▼. 
Hallowell,  84  111.  168,  170;  Haywood  v.  Col- 
lins, 60  111.  828,  842;  Swearengen  v.  Gullck, 
37  111.  208,  211;  Wallace  ▼.  Cox,  71  111.  548, 
549.     Iowa.   Gay   v.   Lloyd,   1   G.   Gr.   78,    46 
Am.  Dec.  499;  Cooper  v.  Sunderland,  3  Iowa 
114,  66  Am.  Dec.  62;  Morrow  v.  Weed,  4  Iowa 
77,   66  Am.  Dec.  122.     Ky.  Case  ▼.  Woolley, 
6  Dana  17,   32  Am.  Dec.   54.     La.  Lowry  v. 
Erwln,  6  Rob.  192,  89  Am.  Dec.  656.     Mass. 
Piper  v.  Pearson,  68  Mass.  (2  Gray)  120,  61 
Am.   Dec.    438.     Mien.  Palmer  v.   Oakley,    2 
Doug.  433,  47  Am.  Dec.  41;  Spear  v.  Carter, 
1  Mich.  19,  48  Am.  Dec.  688.     Miss.  Root  v. 
McFerrln,  37  Miss.  17,  76  Am.  Dec.  49.    Mont. 
Harmon  v.  Comstock  H.  &  C.  Co.,   9  Mont. 
243,  247,  23  Pac.  470.     Nev.  Mallett  v.  Uncle 
Sam   G.  &  8.  Mln.  Co.,   1  Nev.   188,   198,   90 


Am.  Dec.  484,  489;  Scorpion  S.  Min.  Co.  v. 
Marsano,  10  Nev.  370,  380.  N.  Y.  Wheeler  v. 
Raymond,  8  Cow.  311;  Bloom  v.  Burdick, 
1  Hill  130,  37  Am.  Dec.  299;  Mills  v.  Martin, 
19  John.  7,  33;  Holmes  v.  Broughton,  10 
Wend.  75,  25  Am.  Dec.  536.  Ohio.  Reynolds 
v.  Stansbury,  20  Ohio  844,  55  Am.  Dec.  459. 
Fed,  Kemp  v.  Kennedy,  9  U.  S.  (5  Cr.)  173, 
8  L.  ed.  70,  1  Pet.  C.  C.  30,  14  Fed.  Cas. 
281.  Eng.  Wlnford  v.  Powell,  2  Ld.  Raym. 
1310;  Peacock  v.  Bell,  1  Saund.  73;  Waldeck 
v.  Cooper,  2  Wils.  16. 

See  par.  219,  this  note. 

1«2.  Same— Same— Judgments  of. — Juris- 
diction of  inferior  court  being  shown,  every- 
thing will  be  presumed  in  favor  of  its 
judgments  that  prevail  in  favor  of  superior 
court.  Ala.  Wilson  v.  Wilson,  18  Ala.  176. 
Conn.  Fox  v.  Hoyt,  12  Conn.  491,  31  Am.  t>ec. 
760;  Raymond  v.  Bell,  18  Conn.  81.  Ga. 
Tucker  v.  Harris,  13  Ga.  1,  58  Am.  Dec.  488. 
Ind.  Clark  v.  Blacker,  1  Ind.  215.  lows. 
Cooper  v.  Sunderland,  3  Iowa  114,  66  Am. 
Dec.  52;  Morrow  v.  Weed,  4  Iowa  77,  66  Am. 
Dec.  122;  Shawhan  v.  Loflfer,  24  Iowa  217; 
Smith  v.  Engle,  44  Iowa  265,  269.  Me.  Paul 
v.  Hussey,  85  Me.  97.  Mich.  Wright  v.  War- 
ner,  1  Doug.  384.  N.  J.  Reeves  v.  Town- 
send,  22  N.  J.  L.  (2  Zab.)  396.  Fed.  Salis- 
bury v.  Sands,  2  Dill.  C.  C.  270,  277,  21  Fed. 
Cas.  232. 

163.     Same — Same  —  Jurisdiction    having 
actually  attached,  it  will  not  be  lost  by  ir- 
regularities  In   mode   of  exercising  it,   and 
every   intendment  will   be   made   in   aid   of 
%  validity  of  proceeding  urfder  it,  which  will 
be  regarded  as  equally  conclusive  with  those 
of  courts 'of  superior  and  general  jurisdic- 
tion.— See  Ala.  Wyman  ▼.  Campbell,  6  Port. 
219,  31  Am.  Dec.  677;  Samuels  v.  Findley,  7 
Ala.   635;  Rey  v.  Vaughn,  16  Ala.   497;  Cox 
v.  Davis,  17  Ala.  714,  52  Am.  Dec.  199;  Sav- 
age v.  Benham,  17  Ala.  119.     Ind.  Williams 
v.  Sharp,  2  Ind.  101.    Iowa.  Cooper  v.  Sun- 
derland,  8  Iowa  114,   66  Am.   Dec.   52.     Me. 
Pierce  v.  Irish,  31  Me.  254.     Mass.  Brown  v. 
Wood,  17  Mass.  68.     Mich.  Clark  v.  Holmes, 
1  Doug.  890.     Miss.  Pendleton  v.  Prestridge, 
12  Smed.   &  M.   802.     N.  J.  Den  ex  d.  Van 
Kleek  v.  O'Hanlon,  21  N.  J.  L.  (1  Zab.)  583; 
Reeves  v.   Townsend,   22   N.   J.  L.    (2   Zab.) 
396.    Pa.  McPherson  v.  Cunliff,  11  Serg.  &  R. 
422,  14  Am.  Dec.  642.     Vt.  Tryon  ▼.  Tryon, 
16  Vt.  813;  McFarland  v.  Stone,   17  Vt.  165. 
44  Am.  Dec.  825.     Fed.  Grignon  v.  Astor,  43 
U.  S.  (2  How.)  319,  11  L.  ed.  283. 

Id4*     Same— Same— Same  —  Collateral    at- 
*•**>— Irregularities  and  errors  of  judgment 
in  proceeding  over  which  court  has  acquired 
jurisdiction,  can  not  be  taken  advantage  of 
in  collateral  proceeding,  even  where  court 
is    one    of   inferior   Jurisdiction.— People    v 
Halsey,  37  N.  T.  344,  346;  Sheldon  v.  Wright.' 
5  N.  Y.  497,  511,  7  Barb.  (N.  T.)  39,  42;  Van 
Rensselaer  v.  Witbeck,  7  Barb.  (N.  Y.)   133 
142,     4    How.    Pr.     (N.    Y.)     881,    888;    Van 
Rensselaer  v.  Cottrell,  7  Barb.   (N.  Y.)   127 
129,  4  How.  Pr.  (N.  Y.)  876,  878;  Wilklming 
v.   Schmale,   1   Hilt.    (N.   Y.)   264;  Lawrence 
v.  Parsons,   27  How.   Pr.    (N.   Y.)    26;  Rich- 
mond  v.  Foote,  3  Lans.  (N.  Y.)  244,  262. 
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1*8.  game  Coirti  of  general  Jariadlc- 
tloa— Am  to  general  rnle* — All  intendments 
are  in  favor  of  jurisdiction  and  judgments 
of  courts  of  general  jurisdiction.  —  Gon- 
zales v.  Huntley,  1  Cal.  82;  Palmer  v.  Brown, 
1  Cat  42;  People  v.  Martin,  6  Cal.  477,  478; 
Orewell  v.  Henderson,  7  Cal.  290,  292;  People 
v.  Barbour,  9  Cal.  230,  231;  People  v.  Robin- 
son, 17  Cat  863,  871;  Blethen  v.  Blake,  44 
Cal.  117;  McCauley  v.  Fulton,  44  Cal.  355; 
Drake  V.  Duvenick,  45  Cal.  455,  462;  People 
v.  Colson,  49  Cal.  679;  Wiggln  v.  Superior 
Court,  68  Cal.  898,  400,  9  Pac.  646;  Crim  v. 
Kessing,  89  Cal.  478,  484,  23  Am.  St  Rep. 
491,  494,  26  Pac.  1074;  Colton  L.  &  W.  Co.  v. 
Swartx,  99  Cal.  278,  283,  83  Pac.  878.  See 
111.  Kenney  v.  Greer,  18  HI.  432,  54  Am.  Dec. 
439.  Iowa.  Cooper  v.  Sunderland,  3  Iowa 
114,  66  Am.  Dec.  52;  Suiter  v.  Turner,  10 
Iowa  617,  526.  La.  Lowry  v.  Erwln,  6  Rob. 
192,  39  Am.  Dec.  556.  Mick.  Palmer  v.  Oak- 
ley, 2  Doug.  433,  47  Am.  Dec.  41.  Ohio. 
Adams  ▼.  Jeffries,  12  Ohio  253,  40  Am.  Dec. 
477;  Reynolds  v.  Stansbury,  20  Ohio  344,  55 
Am.  Dec.  459.  Tex.  Tread  way  v.  Eastburn, 
57  Tex.  209,  214. 


Ill,  Same— Same  —  Same  —  Exception  to 
rmlc  Special  authority  conferred  by  statute 
upon  court  of  general  jurisdiction,  it  is 
quoad  hoc  an  Inferior  or  limited  court  as 
to  that  particular  matter  and  stands  on 
same  footing  as  any  other  court  of  inferior 
jurisdiction;  the  mode  of  acquiring  juris- 
diction prescribed  by  statute  must  be 
strictly  pursued. — Ala.  Gunn  v.  Howell,  27 
Ala.  663,  62  Am.  Dec.  785.  Iowa.  Cooper  v. 
Sunderland,  8  Iowa  114,  66  Am.  Dec.  52. 
Ha.  Shivers  t.  Wilson,  5  Har.  &  J.  130,  9 
Am.  Dec  497.  N.  Y.  Embury  v.  Conner,  3 
N.  Y.  511,  58  Am.  Dec.  325;  Buffalo  &  St. 
L.  R.  Co.  v.  Board  of  Supervisors,  48  N.  Y. 
99;  People  ex  ret  Rogers  v.  Spencer,  55 
N.  Y.  1,  4;  People  ex  rel.  Gambling  v.  Board 
of  Police,  6  Abb.  Pr.  162,  164,  26  Barb.  485; 
Stanton  v.  Bills,  16  Barb.  319,  828;  Matter  of 
Flatbush  Ave.,  1  Barb.  286,  289;  Matter  of 
Mt  Morris  Square,  2  Hill  14;  Bloom  v.  Bur- 
dick.  1  Hill  130,  37  Am.  Dec.  299;  Sharpe 
v.  8peir,  4  Hill  76;  Striker  v.  Kelly,  7  Hill 
9,  11;  Brown  v.  Mayor  of  New  York,  3  Hun 
685,  6  Thomp.  A  C.  164,  166;  Jackson  ex  d. 
Watson  v.  Esty,  7  Wend.  148;  Denning  v. 
Corwln,  11  Wend.  647;  Smith  v.  Powle,  12 
Wend.  9.  Fed.  Thatcher  v.  Powell,  19  U.  S. 
(6  Wheat.)  119,  5  L*.  ed.  221;  Williamson  v. 
Berry.  49  U.  S.  (8  How.)  496,  12  L.  ed.  117C; 
Williamson  v.  Ball,  49  U.  8.  (8  How.)  566, 
12  I*  ed.  1200;  Boswell's  Lessee  v.  Otis,  50 
U.  &  (9  How.)  336,  13  L.  ed.  164;  Mayhew  v. 
Davis,  4  McL.  C.  C.  218,  16  Fed.  Cas.  1251. 
Bag.  Christie  v.  Unwln,  11  Ad.  &  E.  878,  39 
Eng.  C  L.  116;  Muskett  v.  Drummond,  10 
Barn.  A  C  153,  21  Eng.  C.  L.  48;  Brancker 
v.  Molyneux,  4  Man.  A  Gr.  226,  48  Eng.  C.  L. 
123. 

1*7.  Some  Some  la  smmmary  proeeea- 
la*m  based  upon  statute,  everything  re- 
quired by  the  statute  essential  to  exercise 
of  right  Is  necessary  to  jurisdiction  of  court 
and  must  affirmatively  appear  from  its  pro- 
CCP. — •  81 


ceedlngs. — Gunn  v.  Howell,  27  Ala.  663,  62 
Am.  Dec.  785;  Taliaferro  v.  Lane,  23  Ala. 
869;  Andrews  v.  Branch  Bank,  10  Ala.  376; 
Clements  v.  Branch  Bank,  1  Ala.  50;  Bates 
v.  Planters'  Bank,  8  Port  (Ala.)  99;  Levert 
v.  Planters'  Bank,  8  Port.  (Ala.)  104. 

168.  Judgment*  —  A»  to   generally.  —  All 

presumptions  are  in  favor  of  regularity  and 
sufficiency  of  judgment. — Thompson  v.  Con- 
nolly, 42  Cal.  813. 

169.  Where  judgment  divided  land,  as  be- 
tween parties,  by  line  as  laid  down  on  cer- 
tain map,  which  is  annexed  to  judgment, 
it  will  be  presumed  that  line  can  be  defi- 
nitely located  with  entire  precision,  in  ab- 
sence of  affirmative  showing  to  contrary. 
— Thompson  v.  Connolly,  42  Cal.  313. 

170.  Where  decree  recites  that  defend- 
ants consented  to  entry  thereof,  as  against 
collateral  attack,  it  will  be  presumed  that 
such  consent  was  so  presented  as  to  give 
court  jurisdiction  of  person  of  defendants 
at  date  of  decree. — Foote  v.  Richmond,  42 
Cal.  439. 

171.  Where  there  is  substantial  conflict 
in  testimony,  all  material  facts  upon  which 
testimony  was  introduced  will  be  presumed 
in  favor  of  judgment. — Blethen  v.  Blake,  44 
Cal.  117. 

172.  Same— Presumption  In  support  of. — 
The  judgment  will  be  affirmed  on  appeal 
on  the  judgment-roll  alone,  if  supported  by 
findings  actually  made,  and  the  want  of  a 
finding  on  an  issue  will  be  presumed,  in  the 
absence  of  a  showing  to  the  contrary,  to  be 
the  result  of  a  failure  to  offer  evidence  in 
support  of  such  issue. — Schoonover  v.  Birn- 
baum,  150  Cal.  737,  89  Pac.  1108.  See  Him- 
melmann  v.  Henry,  84  CaL  104,  23  Pac.  1098; 
Hawes  v.  Clark,  84  Cal.  272,  24  Pac.  116; 
Winslow  v.  Gohransen,  88  Cal.  450,  26  Pac. 
604;  Dedmon  v.  Moffltt,  89  Cal.  211,  26  Pac. 
800;  Dolliver  v.  Dolllver,  94  Cal.  642,  30  Pac. 
4;  Stewart  v.  Holllngsworth,  129  Cal.  177, 
61  Pac.  936. 

173.  Where  the  defense  to  a  suit  for  di- 
vorce on  the  ground  of  desertion  was  an 
offer  to  return  and  a  resumption  of  marital 
relations  under  section  102,  Civil  Code,  and 
the  finding  of  the  court  was  that  such  offer 
took  place  "long  prior  to  the  commencement 
of  the  action,"  such  finding  was  held  not 
equivalent  to  a  finding  that  such  offer  was 
made  within  the  statutory  period,  and  that 
it  could  not  be  presumed  in  support  of  a 
judgment  for  the  defendant,  where  the  only 
act  of  desertion  in  the  record  was  on  De- 
cember 8,  1896,  and  the  only  offer  to  resume 
on  May  29,  1899,  the  suit  having  been  com- 
menced a  month  later,  that  the  finding  of 
the  court  was  based  upon  another  offer,  not 
in  the  record,  made  within  one  year  after 
desertion,  notwithstanding  the  language  of 
the  finding  that  such  offer  was  made  "long 
prior  to  the  commencement  of  the  action" 
would  seem  to  refer  to  an  offer  made  earlier 
than  a  month  prior  to  such  commencement. 
— Kusel  v.  Kusel,  147  Cal.  55,  81  Pac.  297. 

174.  Same— Record  of  Judgment,  vacating 
prior  judgment,   neither   showing   nor   dis- 
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proving:  notice  to  adverse  party,  presump- 
tion Is  in  favor  of  judgment,  it  being  of 
court  of  superior  jurisdiction. — Reynolds  ▼. 
Stansbury,  20  Ohio  344,  55  Am.  Dec.  459. 

176.  Sam*— Same— Entry  by  clerk,  with- 
out order  of  court,  must  pursue  strictly 
power  conferred  by  statute;  intendments 
not  presumed.— Crane  v.  Hirshfelder,  17  Cal. 
582,  585;  County  of  Sacramento  v.  Central 
Pac.  R.  Co.,   61  Cal.   250,   255. 

170.  Same— Same— Same— Clerk  acta  min- 
isterially in  such  case,  employing  no  ju- 
dicial discretion. — County  of  Sacramento  v. 
Central  Pac.  R.  Co.,  supra.  See  Crane  v. 
Hirshf elder,  17  Cal.  582,  585;  Kelly  v.  Van 
Austin,  17  Cal.  564;  Leese  v.  Clark,  28  Cal. 
26,  83;  Gray  v.  Palmer,  28  Cal.  416. 


177.  Same— Same— On    collateral    attack, 

recitals  in  judgment  are  conclusive  as  to 
jurisdiction. — McCauley  v.  Fulton,  44  Cal. 
555,  361;  Drake  v.  Duvenlck,  45  Cal.  455, 
462;  Anderson  v.  Goff,  72  Cal.  65,  74,  1  Am. 
St.  Rep.  34,  41,  IS  Pac.  73;  In  re  Estate  of 
.Newman,  75  Cal.  218,  220,  7  Am.  St.  Rep.  146, 
150,  16  Pac.  887.  See  Epplng  v.  Robinson,  21 
Pla.  36,  49;  Dowell  v.  Lahr,  97  Ind.  146,  153. 
See,  post,  9  1908  and  note. 

178.  Order  grautlns;  new  trial— Presump- 
tion as  to  nroonds. — Where  the  grounds  of 
the  order  are  not  specified,  and  one  of  the 
grounds  of  the  motion  is  insufficiency — of 
the  evidence,  it  will  be  presumed  on  ap- 
peal, where  there  is  a  conflict  in  the  evi- 
dence, that  that  was  the  ground  of  the 
order,  and,  in  the  absence  of  a  clear  abuse 
of  discretion  of  the  trial  court,  the  order 
will  be  affirmed. — Witter  v.  Andrews,  14 
Cal.  App.  395,  .112  Pac.  311. 

179.  Where  the  order  granting  the  mo- 
tion is  general  in  its  terms,  not  excluding 
any  of  the  grounds  upon  which  the  motion 
was  made,  among  which  Is  insufficiency  of 
■the  evidence,  and  the  evidence  ifl  such  as 
would  support  findings  in  favor  of  the  party 
against  whom  the  decision  was  given,  the 
appellate  court  will  presume  that  the  trial 
court  based  the  order  upon  that  ground, 
And  it  will  be  sustained. — Points  v.  Wick- 
ersham,  150  Cal.  244,  88  Pac.  911. 

180.  Order  striking;  out  coats— Presump- 
tion order  warranted. — Where  a  motion  to 
strike  out  costs  was  made  upon  the  records, 
files,  and  papers  in  the  case,  and  such  rec- 
ords, files,  and  papers  were  considered  by 
the  court  in  granting  the  motion,  and  were 
not,  except  those  embodied  In  the  Judgment- 
roll,  brought  before  the  appellate  court,  It 
must  be  assumed  on  appeal  that  such  rec- 
ords, etc.,  warranted  the  order  on  the  ground 
that  the  expenditure  was  unnecessary.— 
Lomlta  Land  &  W.  Co.  v.  Robinson.  154  Cal. 
52,   97  Pac.   10. 

181.  Performance  of  official  duty  — Pre- 
eumptlon  as  to  and  Its  regularity,  see,  post, 
9  1693,  subd.  15. 

182.  Pleading— As  to  complaint  —  Pre- 
sumption that  It  stated  Jurisdictional  facta. 

—Where  it  appears  that  lost  or  destroyed 
■complaint  or  petition  was  filed  more  than 


eight  years  before,  in  proper  court,  to  pro- 
cure probate  of  will,  or  the  like;  that  testa- 
tor was  dead  at  time  will  was  presented, 
and  resided  at  time  of  his  death  in  county 
where  alleged  probate  was  had;  that  peti- 
tion was  drawn  by  lawyers  whose  business 
it  was  to  prepare  such  papers;  that  court 
assumed  jurisdiction,  took  proof  of  execu- 
tion of  will,  issued  letters  testamentary 
and  approved  sale  of  real  estate  by  execu- 
tor.— In  matter  Will  of  Warfleld,  22  Cal. 
51,  68,  83  Am.  Dec  49.  See  Posten  v.  Ras- 
eette,  5  Cal.  467;  Collier  ▼.  Corbett,  15  Cal. 
183. 

183.  Distinguished!  Towneend  v.  Tallant, 
88  Cal.  45,  63,  91  Am.  Dec.  617,  620. 

184.  Same  —  Same  —  Refusal  to  allow 
amendment  by  trial  court— Presumed  to  be 
right,  where  character  of  proposed  amend- 
ment is  not  shown  in  record. — Jessup  ▼. 
King,  4  Cal.  331. 

See  note  34  Am.  Dec.  168. 

185.  Same— Amended  answer— Presumed 
to  have  been  served. — Amended  answer  ap- 
pearing in  judgment-roll  as  having  been 
indorsed  and  filed  by  clerk,  it  must  be  pre- 
sumed to  have  been  served  upon  opposite 
party,  and  to  have  been  filed  by  leave  of 
court. — Li  verm  ore  ▼.  Webb,  66  Cal.  489. 

186.  Records— As  to  not  being;  conclu- 
sive, but  presumed  to  correctly  determine  or 
set  forth  rights  of  parties. — See,  post,  9  1963, 
subd.  17  and  note;  also,  Part  IV,  this  note. 

187.  Same— As  to  presumption  In  favor  of 
and  not  against. — Thus,  where  record  shows 
that  demurrer  was  interposed  to  complaint, 
and  was  sustained  by  court,  and  that  sub- 
sequently at  same  term  judgment' was  ren- 
dered in  favor  of  plaintiff,  record  shows  that 
judgment  was  improperly  rendered;  supreme 
court  will  not  presume  that  trial  court  set 
aside  order  sustaining  demurrer  before 
judgment  was  rendered. — Seaver  v.  Cay,  9 
Cal.  564. 

188.  Same  — Courts  of  Inferior  Jurisdic- 
tion—No    presumption    of   Jurisdiction.  —  In 

courts  of  Inferior  or  limited  jurisdiction, 
there  being  no  Intendments  In  favor  of  their 
jurisdiction,  that  fact  must  be  affirmatively 
shown  by  .the  record. — Lowe   v.  Alexander. 

15  Cal.  296,  297,  801.    See  Fagg  v.  Clements, 

16  Cal.  889,  392;  Lafontaine  v.  Greene,  17 
Cal.  294,  297;  Hamilton  ▼.  McDonald,  18  Cal. 
128,  130.  Nev.  Paul  v.  Armstrong,  1  Nev. 
82,  98;  Mai  let  t  v.  Uncle  Sam  G.  &  S.  Mln. 
Co.,  1  Nev.  188,  198,  90  Am.  Dec.  484,  489; 
McDonald  v.  Prescott,  2  Nev.  109,  111,  90 
Am.  Dec.  517,  518.  N.  Y.  Bowman  v.  Russ, 
6  Cow.  234.  Ore.  Dick  v.  Wilson,  10  Ore. 
490,  491. 

189.  Same— Of  courts  of  superior  Juris- 
diction—Records  are  conclusively  presumed 
to  apeak  truth,  and  whatever  is  upon  their 
records  is  presumed, — contrary  not  appear- 
ing,— to  be  rightfully  there. — McCauley  v. 
Fulton,  44  Cal.  355;  Drake  v.  Duvenick,  46 
Cal.  455,  462.  See  Hahn  v.  Kelly,  34  Cal. 
391,  402,  94  Am.  Dec.  742;  Sharp  v.  Brun- 
nings,  35  Cal.  528,  538;  Vassault  v.  Austin, 
36   Cal.   691,   695;   Quivey  v.  Porter,   37  Cal. 
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458,  462;  Moore  v.  Martin,  38  Cal.  428.  436; 
Reeve  v.  Kennedy,  43  Cal.  643;  Treadway  v. 
Eastburn,   57  Tex.  209,  214. 

1M.  Regularity— As  to  presumption  of. — 
The  presumption  of  law  ia  that  public  offi- 
cer, and  particularly  judicial  officer,  acted 
regularly, — nothing:  appearing:  in  record  to 
contrary. — Crane  v.  Brannan,  3  Cal.  192,  195. 
See  Alderson  v.  Bell,  9  Cal.  315,  321;  Mont- 
gomery v.  Tutt,  11  Cal.  307,  317;#Hahn  v. 
Kelly,  34  Cal.  391,  428.  94  Am.  Dec.  742; 
Blasdel  v.  Kean,  8  Nev.  305,  308. 

191.  Same— Ancient  rale  omnia  rite  acta. 

— "This  maxim  ia  emphatically  applicable  to 
judicial  proceedings,  and  every  Intendment 
will  be  made  in  favor  of  validity  of  acts 
of  court  within  scope  of  its  powers,  whether 
those  powers  are  limited  or  general." — Iowa. 
Cooper  v.  Sunderland,  3  Iowa  114,  66  Am. 
Dec.  52.  If.  Y.  Dyckman  v.  Mayor,  etc.,  New 
York,  5  N.  Y.  434.  Fed.  Voorhees  v.  Jack- 
son, ex  d.  Bank  of  United  States,  35  U.  S. 
(10  Pet.)  449,  9  L.  ed.  490. 

192.  Same— Error  nut  affirmatively  ap- 
pear from  record,  or  judgment  will  not  be 
disturbed. — White  v.  Abernathy,  3  Cal.  426; 
Rabe  v.  Wells,  3  Cal.  148;  Morgan  v.  Hugg, 
5  Cal.  409;  Nelson  v.  Leromon,  10  Cal.  49,  50; 
Nelson  v.  Mitchell,  10  Cal.  92,  93;  Frost  v. 
Grizzly  B.  C.  Co.,  102  Cal.  525,  527,  36  Pac. 
929.  See  Clayton  v.  West,  2  Cal.  381;  Kil- 
burn  v.  Ritchie,  2  Cal.  145;  Goodman  v. 
Minear  M.  &  M.  Co.,  1  Idaho  131,  134;  Fulton 
v.  Earhart,  4  Ore.  61,  64. 

Its.     Same     Of    lower    courts  —  Presumn- 
ties    of    regularity. —  The    proceedings     of 
lower   court   are   presumed   to    be   regular, 
nothing  appearing  to  contrary;  also  that  its 
judgment    was    proper,    whether    cause    be 
civil  or  criminal  action. — Gonzales  v.  Hunt- 
ley, 1  Cal.  32.     See  Palmer  v.  Brown,  1  Cal. 
42;  Ringgold  v.  Haven,  1  Cal.  108,  116;  Belt 
▼.  Davis,  1  Cal.  134,  1S5,  140;  Folsom  v.  Root, 
1    Cal.   374;   Crane  v.   Brannan,   8   Cal.    192; 
Pord  v.  Holton,    5   Cal.   319,   321;   People  v. 
Martin,  6  Cal.  477,  478;  Whitwell  v.  Barbier, 
7  Cal.  54;  Grewell  v.  Henderson,  7  Cal.  290; 
Dorente  t.  Sullivan,  7  CaL  279;  Dickinson  v. 
Van  Horn,  9  Cal.  207,  210;  Nagle  v.  Macy,  9 
Cal.  426;  People  v.  Barbour,  9  Cal.  230,  231; 
People  v.  Chung  Lit,  17  Cal.  320,  321;  People 
v.   Connor,  17  Cal.  354;  People  v.  Robinson, 
17    CaL  368,  371;  People  v.  Hobson,   17  Cal. 
424.    42$;  Owen  v.  Morton,  24  Cal.  373,  378; 
People  v.  Garcia,    25   Cal.   581,    535;    People 
v.  Blackwell,  27  Cal.  65,  66;  Doll  v.  Ander- 
«on,     27  Cal.    248;*  People    v.   Henderson,    28 
Cal.    445,  475;   People  v.   Richmond,   29   Cal. 
414.    415;  Dlmick  v.   Campbell,   31   Cal.   238; 
Hbavrp    v.  Daugney.  83  Cal.   505,   512;  Moore 
▼-  *Ca\»ainl,  43  Cal.  889;  Wilson  v.  Dougherty, 
45    <2att-  34;  People   v.  Colson,   49   Cal.   679; 
Uvermort  v.  Webb,  66  Cal.  489. 

iti.  Distinguished  t  Gonzales  v.  Huntley, 
anpra,  it  distinguished  in  Ringgold  v.  Ha- 
ven, 1  Cal.  108,  116;  Belt  v.  Davis,  1  Cal. 
111.    140. 

■an*.      Bam*  — Service  of   summons  —  Pre* 

■■— ptfnv— As  to  regularity   of   service   of 
»ummona,  see,  post,  I  415  and  note. 


106.  Statement  on  motion  for  new  trial 
— Presumption  aa  to  containing?  all  evidence 

that   is   material   upon   point   specified,    see. 
Part  XXI.  this  note. 

197.  Verdict— Presumption  in  favor  of, — 

as  to,  see  Belt  v.  Davis,  1  Cal.  134,  135; 
Ringgold  v.  Haven,  1  Cal.  108;  Bunting  v. 
Beideman,  1  Cal.  181,  182;  Vogan  v.  Bar- 
rier, 1  Cal.  186;  Owen  v.  Morton,  24  Cal. 
373;  Doll  v.  Anderson,  27  Cal.  248,  250;  Gif- 
ford  v.  Carvill,  29  Cal.  589;  Wetherbee  v. 
Carroll,  33  Cal.  549;  Rogers  v.  Parish,  35 
Cal.  127. 
See,  also,  par.  145,  this  note. 

XI.     REVIEW— 8.  DISCRETION  OP 
LOWER  COURT. 

Aa  to  review  of  matters  in  discretion  of 
lower  court,  see  2  R.  C.  L.,  p.  211,  9$  176- 
188. 

Abase  of  only  reviewed— >In  continuances, 

granting  and  refusing. — See,  post,  9  595  and 
note. 

198.  Allowance  of  leading  questions— la 
in  discretion  of  the  trial  court,  and  where 
nothing  in  the  record  indicates  abuse,  no 
prejudicial  error  in  the  allowance  of  such 
questions  will  be  presumed. — Kenney  v. 
Maryland  Casualty  Co.,  15  Cal.  App.  676, 
116  Pac.  466. 

199.  Change  of  venae  —  Convenience  of 
witnesses  and  promotion  of  ends  of  Justice 
—As  to  where  no  conflict. — Where  there  is 
no  conflict  in  the  affidavits  and  counter  affi- 
davits as  to  the  material  facts,  and  it  is 
clearly  apparent  that  the  interests  of  all 
the  material  witnesses  and  the  ends  of  jus- 
tice would  be  promoted  by  granting  the  mo- 
tion, and  that  Its  denial  would  necessitate 
the  taking  of  their  depositions  since  they 
reside  more  than  thirty  miles  from  the 
place  of  trial,  and  that  the  plaintiffs  have 
sustained  the  burden  of  proof  resting  upon 
them  to  overcome  the  prima  facie  case  in 
favor  of  defendants'  right  to  have  the  trial 
at  the  county  of  their  residence,  the  de- 
nial of  the  motion  is  held  to  be  error  and 
abuse  of  discretion. — Carr  v.  Stern,  17  Cal. 
App.  408,  120  Pac.  85. 


200.  game     Same— Conflicting     affidavit*. 

— Where  the  contents  of  an  affidavit  on  mo- 
tion to  change  the  place  of  trial  on  the 
ground  of  bias  and  prejudice  of  the  vicinage 
were  controverted  by  counter  affidavits,  and 
the  voir  dire  examination  of  the  jurors  is 
not  In  the  record,  it  can  not  be  held.  In 
view  of  a  denial  of  the  motion  upon  the 
conflicting  affidavits  that  a  single  person  in 
the  county  liable  for  jury  duty  was  dis- 
qualified from  giving  the  moving  party  a 
fair  and  impartial  trial  and  the  order  must 
be  affirmed. — Carpenter  v.  Sibley,  15  Cal. 
App.   592,  119  Pac.  391. 

201.  Where  a  motion  is  made,  in  an  ac- 
tion for  malicious  prosecution,  to  change 
the  place  of  trial  on  the  ground  of  im- 
proper influence  and  bias  and  prejudice, 
and  the  affidavits  and  counter  affidavits  in 
support  and   opposition   are   conflicting,   an 
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order  refusing  the  motion  will  be  sustained 
on  appeal. — Carpenter  v.  Ashley,  15  Cal.  App. 
463,  116  Pao.  268. 

202.  Foundation  for  admission  of  testi- 
mony to  be  read  in  evidence. — The  trial 
court  has  discretion  in  determining  whether 
a  sufficient  foundation  has  been  laid  or  not 
for  the  admission  of  testimony  under  sec- 
tion 686,  Penal  Code,  where  witness  is  ab- 
sent from  state,  and  if  there  is  any  evi- 
dence to  support  its  conclusion  the  ruling 
will  not  be  disturbed  on  appeal. — People  v 
Lederer,  17  Cal.  App.  874,  119  Pac.  949. 
See  People  v.  Nelson,  85  Cal.  421,  24  Pac 
1006;  People  v.  Witty,  188  Cal.  576,  72  Pac. 
177;  People  v.  Lewandowskl,  143  Cal.  574, 
77  Pac.   467. 

208.  Injunctions—Order*  regarding— Dis- 
solution, or  continuance  of  injunction  on 
coming  in  of  answer  denying  all  allegations 
of  complaint,  is  largely  matter  of  judicial 
discretion,  and  unless  it  appears  from  rec- 
ord In  case  that  discretion  has  been  abused, 
action  of  court  will  be  sustained. — Rogers 
v.  Tennant,  45  Cal.  184.  See  Efford  v.  South 
Pac.  Coast  R.  Co.,  52  Cal.  277,  279;  Parrott 
v.  Floyd,  54  Cal.  634;  Grannis  v.  Lorden,  103 
Cal.  472,  37  Pac.  875;  Blue  Bird  Min.  Co.  v. 
Murray,  9  Mont.  468,  475,  23  Pac.  1022. 


204.  Same— Same  —  Review  of  propriety 
of  granting.  —  It  being  merely  remedial 
process,  will  not  be  reviewed  in  those  cases 
where  party  obtaining  it  has  also  obtained 
judgment  upon  his  cause,  thus  establishing 
his  right  to  main  relief  applied  for. — Hicks 
v.  Davis,  4  Cal.   67,  70. 

206.  New  trials— In  granting  and  refus- 
ing.— See,  post,  99  657,  660  and  notes. 

206.  Same— Order  granting  motion  for 
new  trial— An  to  generally. — Where  one  of 
the  grounds  of  the  motion  was  the  insuffi- 
ciency of  the  evidence  to  support  the  find- 
ings, and  the  order  granting  the  motion 
was  in  general  terms,  not  purporting  to  ex- 
clude any  particular  ground  specified,  it 
will  be  assumed  by  the  appellate  court  in 
favor  of  the  order  that  the  motion  was 
granted  on  the  ground  stated,  and  it  will 
be  sustained. — City  of  Petaluma  v.  White, 
162  Cal.  192,  92  Pac.  177. 

207.  Where  the  ground  is  not  specified, 
the  order  must  be  affirmed,  if  it  can  be  jus- 
tified on  any  of  the  grounds  specified  in 
the  motion. — Witter  v.  Redwine,  14  Cal.  App. 
395,  112  Pac.  811. 

206.  Same— Same— Insufficiency  of  evi- 
dence.— It  is  a  firmly  fixed  rule  in  this  state 
that  where  there  is  a  substantial  conflict 
In  the  evidence,  the  granting  of  a  new  trial 
upon  the  ground  of  the  insufficiency  of  the 
evidence,  is  conclusive  on  appeal,  in  the  ab- 
sence of  a  showing  of  abuse  of  discretion 
by  the  trial  court. — McCarthy  v.  Morris,  17 
Cal.  App.  726,  121  Pac.  696.  See  Domico  v. 
Casassa,  101  Cal.  418,  86  Pac.  1024;  Mills  v. 
Oregon  R.  &  Nav.  Co.,  102  Cal.  867,  36  Pac. 
772;  Warner  v.  Thomas  Dyeing  &  Cleaning 
Works,  105  Cal.  409,  88  Pac.  960;  In  re  Mar- 
tin, 113  Cal.  480,  46  Pac.  813;  Cutten  v.  Pear- 
sail,  146  Cal.  690,  81  Pac.  26. 


209.  A  motion  for  a  new  trial  on  the 
ground  of  Insufficiency  of  the  evidence  is 
addressed  to  the  discretion  of  the  trial 
judge,  and  his  order  will  not  be  disturbed 
except  for  clear  abuse  of  such  discretion. — 
Walker  v.  Beaumont  Land  &  W.  Co.,  15  Cal. 
App.  727.  116  Pac.  766. 

210.  The  trial  court  had  discretion  to 
deny  a  motion  for  a  new  trial  on  the  ground 
of  insufficiency  of  the  evidence,  and  where 
there  is  support  for  the  findings  in  the  evi- 
dence, the  order  of  denial  will  be  affirmed. 
— Brown  v.  Northern  Cat  Power  Co.,  14 
Cal.  App.  661,  114  Pac.  54. 

211.  Where  the  motion  was  made  on  va- 
rious statutory  grounds,  including  insuffi- 
ciency of  the  evidence,  and  the  order  was 
general  in  its  terms,  it  may  be  sustained  on 
the  ground  stated,  and  it  is  not  necessary 
for  the  appellate  court  to  consider  others. 
—Webster  v.  Suiter,  15  Cal.  App.  398,  114 
Pac.   1007. 

212.  The  granting  or  denying  of  a  motion 
for  a  new  trial  on  the  ground  of  insuffi- 
ciency of  the  evidence  is  largely  within  the 
discretion  of  the  trial  court,  and  in  the  ab- 
sence of  a  clear  abuse  of  such  discretion 
the  order  will  be  affirmed. — Witter  v.  Red- 
wine,   14  Cal.  App.   395,   112  Pac.   311. 

213.  Same— Same— Newly  discovered  evi- 
dence.— The  action  of  the  trial  court  on  mo- 
tion for  new  trial  on  the  ground  of  newly 
discovered  evidence  involves  an  exercise  of 
the  court's  discretion,  and  will  not  be  dis- 
turbed on  appeal  except  when  abuse  of  dis- 
cretion is  made  to  appear. — Union  Lumber 
Co.  v.  Webster,  15  Cal.  App.  166,  113  Pac. 
891. 

214.  Where  the  affidavits  offered  in  sup- 
port of  a  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  were 
of  little  importance,  or  merely  cumulative, 
the  order  denying  the  motion  will  be  sus- 
tained on  appeal.  Independent  of  the  ques- 
tion of  laches. — Estate  of  Doolittle,  163  Cal. 
38,  94  Pac.  240. 

215.  Where  the  newly  discovered  evi- 
dence is  such  that  a  different  result  is  not 
probable,  the  trial  court  was  held  justified 
in  denying  the  motion,  and  its  action  will 
not  be  disturbed  on  appeal. — People  v.  Ben- 
nett, 161  Cal.  219,  118  Pac.  710. 

216.  The  respondent  is  permitted,  where 
the  motion  was  upon  various  grounds,  and 
the  order  general  in  its  terms,  to  justify 
It  on  any  of  the  grounds  Involved  in  the 
motion,  and  the  fact  that  the  argument  on 
the  hearing  was  directed  exclusively  to  the 
ground  of  newly  discovered  evidence  does 
not   preclude    him    from    Justifying   on    the 

ground   of   insufficiency   of    the    evidence. . 

Webster    v.    Suiter,    15    Cal.    App.    398,    114 
Pac  1007. 

217.  A  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  is  a* 
matter  largely  in  the  discretion  of  the  trial 
court,  and  its  order  denying  the  same  will 
not  be  reversed  except  for  clear  abuse. • 
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Serpiglio  v.  Downing,  14  Col.  App.  684,  112 
Pac.  905. 

218.  A  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  Is  di- 
rected to  the  discretion  of  the  trial  court, 
and  where  from  aught  in  the  record  the  al- 
leged newly  discovered  evidence  may  have 
been  cumulative  or  of  such  a  character  as 
would  tend  to  support  the  findings  made, 
and  not  to  change  them,  abuse  of  such 
discretion  does  not  appear.  —  Spencer  v. 
Clarke,  15  Cal.  App.  515,  116  Pac.  248. 

219.  Want  of  diligence  held  upon  appeal 
to  have  been  properly  held  fatal  to  the  mo- 
tion.— Foley  v.  Northern  -Cal.  Power  Co.,  14 
Cal.   App.   409,   112  Pac.  467. 

220.  Same  —  Same  —  Verdict   contrary  to 

evidence. — Where  the  trial  judge  is  satisfied 
that  the  verdict  or  decision  is  against  the 
preponderance  of  the  evidence  it  Is  his  duty 
to  set  it  aside  and  order  a  new  trial,  not- 
withstanding the  evidence  may  be  conflict- 
ing; and  if  the  evidence  is  conflicting,  that 
will  be  ground  for  affirming  the  order  on 
appeal,  the  appellate  court  being  bound  by 
the  rule  of  conflict,  while  the  trial  court  is 
not. — Pollitz  v.  Wickersham,  160  CaL  244, 
88  Pac.  911. 

221.  It  is  the  province  of  the  trial  court, 
when  the  verdict  is  against  the  preponder- 
ance of  the  evidence,  to  grant  a  new  trial, 
notwithstanding  conflict  in  the  same;  but 
it  Is  the  duty  of  the  appellate  court  to  sus- 
tain the  decision  of  the  trial  court  where 
there  is  a  conflict  noth withstanding  the- pre- 
ponderance of  the  evidence  against  it. — 
Fowden  v.  Pacific  Coast  Steamship  Co.,  149' 
Cal.  162,  86  Pac.  178. 

222.  Where,  In  an  action  for  negligence, 
the  trial  judge  is  convinced  that  the  verdict 
is  clearly  against  the  weight  of  the  evi- 
dence, it  is  his  duty  to  grant  a  new  trial, 
notwithstanding  there  is  a  conflict  in  the 
evidence;  and  his  action  will  not  be  dis- 
turbed on  appeal,  except  for  an  abuse  of 
discretion. — Weisser  v.  Southern  Pac.  R.  Co., 
148  Cal.   429,   83  Pac.  489. 

223.  Same— Order  denying  motion  for  new 
trial— In  general. — If  the  action  of  the  trial 
court  in  denying  a  motion  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence 
can  be  sustained  on  any  hypothesis  that  can 
be  drawn  from  the  record  on  appeal,  It  will 
not  be  disturbed  by  the  appellate  court. — 
Union  Lumber  Co.  v.  Webster,  15  Cal.  App. 
166,  118  Pac.  891. 


gnm f    flame     Absence  of  bill  of  ex- 

>n  appeal  from  an  order  denying 
a  motion  to  set  aside  the  judgment  and  per- 
mit  defendant  to  file  an  amended  answer, 
the  appellate  court  can  not,  in  the  absence 
of  a  bill  of  exceptions,  containing  the  show- 
ing in  support  of  the  motion,  say  that  there 
was  an   abuse  of  discretion. — Zany  v.  Raw- 
hide   Gold    Mln.   Co.,   15   Cal.    App.    877,    114 
Pac  1024. 


79 mt  eMnturbed  on  appeal  In  absence 
•f  asmse  of  ellaeretlon. —  A  matter  being 
largely   one    of    judicial  discretion  with  the 


trial  court,  any  ruling  thereon  will  not  be 
disturbed  on  appeal,  unless  it  appears  from 
the  record  that  the  discretion  has  been 
abused. — Godfrey  v.  Godfrey,  89  Cal.  167; 
McCreery  v.  Brown,  42  Cal.  462;  Rogers  v. 
Tennant,  45  Cal.  184;  Patterson  v.  Board  of 
Supervisors,  60  Cal.  345;  Effort  v.  Southern 
Pac.  R.  Co.,  52  Cal.  277;  Parrott  v.  Floyd, 
54  Cal.  534;  White  v.  Nuna,  60  Cal.  406; 
County  of  Yuba  v.  Cloke,  79  Cal.  239,  21 
Pac.  740;  Grannis  v.  Lorden,  103  Cal.  472, 
37  Pac.  375;  Marks  v.  Weinstock,  Lubiri  & 
Co.,  121  Cal.  53,  53  Pac.  326;  Miller  &  Lux 
v.  Madera  Canal  &  Irr.  Co.,  155  Cal.  59, 
62,  22  L.  R.  A.  (N.  S.)  391,  99  Pac.  502; 
Humphrey  v.  Buena  Vista  Water  Co.,  2  Cal. 
App.  540,  644,  84  Pac.  296;  Porters  Bar 
Dredging  Co.  v.  Beaudry,  15  Cal.  App.  671, 
115  Pac.   951. 

226.  Preliminary  Injunction  —  Conflicting 
evidence. — The  granting  or  refusing  of  a 
preliminary  injunction  is  a  matter  resting 
largely  in  the  discretion  of  the  trial  court, 
and  where  there  is  a  substantial  conflict  in 
the  evidence  regarding  an  issue  which  may 
affect  the  discretion  of  the  court  in  pass- 
ing upon  the  application  for  such  an  in- 
junction, the  order  made  will  not  be  over- 
thrown on  appeal  merely  because  there  may 
be  considerable,  or  even  preponderating  evi- 
dence, which,  if  believed,  would  have  led  to 
a  contrary  conclusion. — Miller  &  Lux  v.  Ma- 
dera Canal  &  Irr.  Co.,  165  Cal.  62,  99  Pac. 
502. 

227.'  Relief  nnder  section  473,  post  — 
Doubts  to  be  resolved  In  favor  of  applicant. 

— The  courts  have  .suggested  by  way  of  ad- 
vice to  trial  judges  that  all  doubts  as  to 
the  propriety  of  their  action  upon  an  appli- 
cation for  such  relief  should  be  resolved  in 
favor  of  the  applicant,  for  the  reason  that 
such  action  tends  to  bring  about  a  decision 
upon  the  merits,  but  the  rule  which  pro- 
hibits interference  save  in  case  of  abuse  of 
discretion  has  never  been  relaxed. — Blumer 
v.  Mayhew,  17  Cal.  App.  225,  119  Pac.  202. 

228.  Such  relief  is  purely  within  the  dis- 
cretion of  the  trial  court,  and  the  appellate 
court  will  not  be  justified  in  Interfering 
with  an  order  denying  such  relief  where  it 
does  not  clearly  appear  that  there  has  been 
an  abuse  of  such  discretion. — Blumer  v. 
Mayhew,  17  Cal.  App.  225,  119  Pac.  202. 

229.  The  question  as  to  whether  the  facts 
warrant  the  relief  sought  is  primarily  one 
for  the  trial  court,  subject  to  review,  as  in 
other  questions  of  fact,  by  the  appellate 
tribunal. — Dernham  v.  Bagley,  151  Cal.  219, 
90  Pac.   643. 

XII.    REVIEW— 9.    QUESTIONS    OF    FACT, 
VERDICT,    AND    FINDINGS. 

As  to  review  of  Questions  of  fact,  etc.,  on 
appealf  see  2  R.  C.  L.,  p.  193,  55  166-176. 

280.    Affidavit*— Conflicting,  not  reviewed. 

— The  rule  as  to  review  on  conflicting  af- 
fidavits Is  the  same  as  the  rule  of  conflict- 
ing oral  evidence.  Those  In  favor  of  the 
prevailing  party  will  be  taken  as  true,  and 
the  facts  stated  therein  as  established.    And 
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this  applies  also  as  to  facts  which  may  be 
reasonably  inferred  or  presumed,  as  well 
as  those  directly  stated. — Doak  v.  Bruson, 
152  Cal.  19,  91  Pac.  1001.  See  Barrett  v. 
Graham,  19  Cal.  635;  Creditors  v.  Welch, 
55  CaL  469;  Hastings  v.  Keller,  69  Cal.  606, 
11  Pac.  218;  In  re  Fisher,  75  Cal.  524,  17  Pac. 
642;  Fanning  v.  Leviston,  93  Cal.  188,  28 
Pac.  943;  Daniels  v.  Church,  96  Cal.  13,  30 
Pac.  798;  Hyde  v.  Boyle,  105  Cal.  107,  38 
Pac.  643;  Ludwig  v.  Harry,  126  Cal.  378,  58 
Pac.  858;  Savings  Bank  v.  Schell,  142  Cal. 
607,  76  Pac.   250. 


231.  Contributory  negligence  As  to  gen- 
erally.— Where  in  an  action  for  negligence, 
it  is  contended  that  plaintiff  was  himself 
guilty  of  negligence,  contributing  to  the  in- 
jury, the  jury  finds  generally  and  specially 
to  the  contrary,  the  appellate  court  must 
consider  the  proposition  with  such  finding 
in  mind,  and  the  verdict  must  stand  if  there 
is  any  substantial  evidence  in  support  of  it, 
although  the  preponderance  of  the  evidence 
may  be  against  it. — Scott  v.  San  Bernardino 
Valley  T.  Co.,   152  Cal.  606,   93   Pac.  677. 

232.  In  an  action  for  negligence  by  a 
servant  against  his  master,  the  question  of 
contributory  negligence  is  one  of  fact  for 
the  Jury,  and  where  the  decision  was  in 
plaintiff's  favor  upon  conflicting  evidence, 
the  appellate  court  can  not  reconsider  the 
evidence  to  determine  how  the  question 
ought  to  have  been  determined. — Reeve  v. 
Colusa  Gas  &  E.  Co.,  152  Cal.  102,  92  Pac. 
89. 

233.  Where  the  decision  of  the  jury,  upon 
conflicting  evidence,  is  in  favor  of  the 
plaintiff  on  a  question  of  contributory  neg- 
ligence, in  considering  the  evidence  the  ap- 
pellate court  is  bound  to  consider  as  true 
all  the  evidence  in  favor  of  the  plaintiff,  as 
well  as  all  reasonable  inferences  that  may 
be  deduced  therefrom,  and,  if  two  or  more 
inferences  may  reasonably  arise,  to  take 
that  most  favorable  to  the  plaintiff. — Reeve 
v.  Colusa  Gas  &  E.  Co.,  152  Cal.  103,  92  Pac. 
89. 

234.  Where,  in  an  action  for  negligence 
by  an  electric  lineman  against  his  employer, 
the  jury  finds  for  the  plaintiff  upon  the 
issue  of  contributory  negligence,  upon  con- 
flicting evidence,  the  proposition  that  the 
evidence  of  contributory  negligence  is  such 
as  to  warrant  a  reversal  can  only  be  sup- 
ported by  a  disregard  of  the  rule  that 
the  appellate  court  will  not  weigh  con- 
flicting evidence;  since,  in  order  to  reach 
this  conclusion  the  court  must  consider 
the  weight  of  the  evidence  and  determine 
whether  the  jury  decided  according  to  its 
preponderance,  a  thing  the  appellate  court 
has  neither  the  right  nor  the  power  to  do. 
— Reeve  v.  Colusa  Gas  A  E.  Co.,  152  Cal. 
107,  92  Pac.  89. 

235.  Questions  of  negligence  and  con- 
tributory negligence  held  to  be  questions  of 
fact  for  the  jury,  and  that  the  determination 
of  the  jury  will  be  deemed  conclusive  on  ap- 
peal, where  there  is  any  substantial  support 
in  the  evidence. — Imperial  Valley  M.  Co.  v. 


Southern  Pac.  Co.,  15  Cal.  App.  387,  114  Pac. 
1003. 

286.  Credibility  of  witnesses  and  weight 
of  evidence  —  Matters  exclusively  for  the 
trial  court,  and  where  there  is  a  substantial 
conflict  in  the  evidence,  the  rule  is  absolute 
that  a  finding  evolved  from  it  by  the  trial 
court  will  not  be  disturbed  on  appeal. — 
Roney  v.  Reynolds,  152  Cal.  325,  92  Pac. 
847. 

287.  It  is  a  waste  of  time  and  words  to 
discuss  the  weight  of  the  evidence  and  the 
credibility  of  the  witnesses  in  an  argument 
on  appeal,  for  the  rule  is  too  well  settled  to 
admit  of  discussion  that  where  the  lower 
court  rests  the  decision  of  a  question  of 
fact  upon  conflicting  evidence,  neither  its 
weight  nor  the  credibility  of  the  witnesses 
can  be  considered  by  the  appellate  court. — 
Carter  v.  Grosshans,  17  Cal.  App.  705,  121 
Pac  700. 

238.  The  weight  of  the  testimony  and 
the  credibility  of  the  witnesses 'are  matters 
for  the  exclusive  determination  of  the  trial 
court  in  any  case  where  there  is  a  substan- 
tial conflict. — Ernest  v.  McCauley,  156  Cal. 
742,   102  Pac.  924. 

289.  Same— Criminal  cases— Appellate  Ju- 
risdiction in. — The  appellate  court  has  juris- 
diction in  criminal  cases  of  questions  of 
law  alone,  and  where  the  evidence  without 
regard  to  the  conflicting  evidence,  tends  to 
support  the  verdict,  it  is  a  question  of  fact 
alone  and  not  one  of  law,  and  the  decision 
of  the  jury  and  trial  court  is  conclusive. — 
People  v.  Barlow,  17  Cal.  App.  277,  119  Pac. 
940. 

240.  Same  —  Same  —  Assanlt  to  commit 
rape. — Where  there  is  a  sharp  conflict  be- 
tween the  testimony  of  the  prosecuting  wit- 
ness and  that  of  the  defendant  in  a  prosecu- 
tion for  assault  to  commit  a  rape,  and  each 
is  to  some  extent  corroborated  by  apparently 
disinterested  and  wholly  unimpeached  wit- 
nesses, the  appellate  court  must  accept  as 
proven  the  facts  as  detailed  by  the  wit- 
nesses for  the  state. — People  v.  Moore,  155 
Cal.  238,  100  Pac.  688. 

241.  Same— Deed  declared  to  be  mortgage. 

— The  determination  of  the  trial  court  that 
a  deed  absolute  on  its  face  is  a  mortgage, 
in  favor  of  either  party  to  the  transaction, 
upon  conflicting  and  contradictory  evidence, 
is  not  open  to  review  in  this  court. — Beck- 
man  v.  Waters,  161  Cal.   584,  119  Pac.   922. 

242.  The  evidence  being  conflicting  the 
finding  of  the  trial  court  that  the  deeds 
were  mortgages  and  given  to  secure  future 
as  well  as  existing  indebtedness  Is  conclu- 
sive on  appeal  from  order  denying  motion 
for  new  trial. — Anglo-Californian  Bank  v. 
Cerf.  147  Cal.  387,  81  Pac.  1077. 

248.  Although  the  evidence  must  be  clear 
and  convincing,  the  question  whether  it  is 
or  not  is  one  for  the  trial  court,  and  where 
the  evidence  was  sufficiently  clear  and  con- 
vincing to  satisfy  that  court,  notwithstand- 
ing conflicting  evidence  to  the  contrary,  Its 
decision  is  not  subject  to  review  upon  ap- 
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peal. — Coats  v.  Winston,  168  Cal.  689,  96 
Pac.  359. 

244.  Although  the  presumption  of  law 
that  an  absolute  deed  is  what  it  purports 
to  be  must  prevail  in  the  absence  of  proof 
to  the  contrary,  yet  the  question  is  one  of 
fact  for  the  trial  court,  and  its  finding:  upon 
conflicting:  evidence  will  not  be  disturbed 
on  appeal. — Wadleigh  v.  Phelps,  149  Cal.  637, 
87  Pac.  93. 

345.     Same — Delivery  of  deed  of  gift  is  a 

question  of  fact  to  be  determined  by  the 
trial  court,  and  where  the  determination  of 
such  court  is  based  upon  conflicting  evi- 
dence such  determination  is  conclusive  upon 
tne  appellate  court. — Zihn  v.  Zihn,  163  Cal. 
408,  95  Pac.  868. 


246.  Evidence  conflicting— As  to  review 
fcy  appellate  court. — Conflict  in  the  evidence 
being  substantial,  the  supreme  court  will 
not  disturb  the  verdict  and  judgment. — See, 
post,  f  657  and  note. 

247.  Supreme  court  will  not  examine  for 
purpose  of  finding  a  fact. — Ellis  v.  Jeans,  26 
Cal.  272. 

248.  Where  there  is  a  substantial  con- 
flict in  the  evidence  in  an  action  for  dam- 
ages for  negligently  running  over  a  child, 
as  to  whether  the  defendant's  grip  man, 
after  actual  discovery  of  the  child's  perilous 
position,  could  have  avoided  the  injury  by 
the  exercise  of  ordinary  care,  the  decision 
of  the  trial  court  will  not  be  disturbed  on 
appeal. — Keyes  v.  Geary  St.  R.  &  O.  R.  Co., 
152  Cal.  439,  93  Pac.  88. 

249.  Same  —  Conflict  substantial  —  New 
trial  will  not  be  granted  where  the  action 
is  tried  and  facts  found  by  court  without 
jury,  on  ground  that  findings  are  not  sup- 
ported by  the  evidence. — Ellis  v.  Jeans,  26 
CaL  272. 


Same— Findings  of  referee— Not 

twfced. — The  findings  'of  referee  based  on 
conflicting  evidence  will  not  be  disturbed 
on  objection  that  they  are  not  sustained 
by  evidence,  the  conflict  being  substantial. 
— Noonan  v.  Hood,  49  Cal.  293.  See  Briggs 
v.  Hiles,  87  Wis.  438,  447,  58  N.  W.  752. 

251*  Same— Finding  as  to  lost  and  de- 
stroyed will. — Findings  as  to  due  execution, 
testamentary  capacity  of  deceased,  and  will- 
ful destruction  by  contested,  upon  conflict- 
ing evidence,  will  not  be  disturbed  on  ap- 
peal.— Estate  of  Johnson.  152  CaL  780,  93 
Pac  1016. 

2R2.  Same— Haling*  on  General  excep- 
tion* to  evidence  are  insufficient,  because 
party  offering  It  is  entitled  to  know  ground 
of  objection,  so  that  he  may  supply  other 
evidence  to  obviate  it. — Strong  v.  Patterson, 
6  Cal.  166,  157. 

263.  Facta  Reviewed  on  appeal  by  su- 
preme court,  when. — See,  post,  89  633,  657 
and  notes. 


Finding  of  facto— An  to  finality  of. 

—Appellate  court  will  not  examine  evidence 
to  find  facts  will  not  be  done. — Ellis  v. 
Jeans,  26  Cat  272. 


2S5.  Same— By  referee— Finding*  not  dis- 
turbed by  supreme  court,  where  based  on 
evidence  substantially  conflicting,  on  ob- 
jection that  they  are  not  sustained  by  evi- 
dence.— See  par.  266,  this  note. 

266.  Same— By  trial  Judge— As  to  dam- 
age* In  personal  Injury,  is  not  accorded  the 
same  weight  as  that  accorded  to  the  ver- 
dict of  a  Jury,  but  stands  on  the  same  foot- 
ing with  other  findings  of  fact  by  a  judge, 
and  where  erroneous  conclusions  upon  the 
evidence,  will  be  set  aside  by  an  appellate- 
court. — Bateman  v.  Middlesex  County,  27 
Ont.  L.  Rep.  122,  Ann.  Cas.  1913C,  175. 

As  to  weight  with  appellate  court  of 
findings  of  Judge  an  to  amount  of  damages 
In  a  personal  Injury  ease,  see  note  Ann.. 
Cas.  1913C,  178. 

257.  Same  — Same  — As  to  damages  for 
breach  of  contract,  where  the  evidence  is 
conflicting,  is  conclusive  on  appeal. — Naylor 
v.  Adams,  16  Cal.  App.  548,  115  Pac.  336. 

258.  Same  — Same  —  Fixing  amount  or 
damages  On  conflicting  evidence  will  not 
be  disturbed  by  an  appellate  court. — Ger- 
man v.  Brown,  3  Cal.  Unrep.  864,  33  Pac. 
68;  Naylor  v.  Adams,  15  CaL  App.  648,  115 
Pac.  335.  Ark.  Glasscock  v.  National  Box 
Co.,  104  Ark.  154,  148  S7  W.  248.  Colo. 
Hipp  v.  Spencer,  48  Colo.  433,  109  Pac.  1109; 
United  States  Home  Co.  v.  O'Connor,  48- 
Colo.  354,  110  Pac.  74.  Ind.  Slevin  v.  Mor- 
row, 4  Ind.  425.  Kan.  Lightbody  v.  Light- 
body,  26  Kan.  50.  La.  Richards,  Succes- 
sion of,  49  La.  Ann.  1115,  22  So.  317;  Police 
Jury  v.  Texas  &  P.  R.  Co.,  129  La.  890,  57 
So.  163.  Minn.  Phral  v.  Brown  County,  104 
Minn.  227,  116  N.  W.  483;  Adams  v.  Brown 
County,  104  Minn.  627,  11$  N.  W.  484.  Mich. 
Powers  v.  Perkins,  182  Mich.  33,  92  N.  W. 
790.  Mo.  Redman  v.  Adams,  165  Mo.  60,  65 
S.  W.  3Q0.  Utah.  California  Pine  Box  & 
Lumber  Co.  v.  Wasatch  Orchard  Co.,  39  Utah 
326,  117  Pac.  35.  Wash.  Austin  v.  City  of 
Bellingham,  69  Wash.  677,  126  Pac.  69. 

250.  Same— Conflicting  evidence  —  Find- 
ings based  thereon. — Findings  upon  con- 
flicting evidence  are  conclusive  upon  the 
appellate  court. — Fogg  v.  Perrls  Irr.  Dist., 
164  Cal.   218,  97  Pac.  316. 

260.  Finding  on  conflicting  evidence  held 
conclusive  on  appeal. — Emerson  v.  Yosemite 
Gold  Min.  Co.,  149  Cal.  54,  85  Pac.  122. 

261.  Verdict  held  sufllciently  supported, 
and  refusal  to  disturb  on  appeal. — Patterson 
v.  San  Francisco  &  S.  M.  R.  Co.,  147  Cal. 
181,  81  Pac.  531. 

262.  Can  not  be  disturbed  on  appeal. — 
Arroyo  Ditch  A  W.  Co.  v.  Baldwin,  155  Cal. 
283,  100  Pac.  874;  Galbreath  v.  Simas,  161 
Cal.  805,  119  Pac.  86. 

263.  Findings  upon  conflicting  evidence 
will  not  be  disturbed  on  appeal,  where  the 
evidence  was  amply  sufficient  to  justify 
them. — Madison  v.  Octave  Oil  Co.,  Ib4  Cal. 
772,  99  Pac.  176. 

264.  Where  the  record  on  appeal  shows  a 
decided  conflict  in  the  evidence,  but  shows 
evidence  sustaining  the  findings,  the  latter 
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can  not  be  disturbed  on  appeal  for  insuf- 
ficiency of  the  evidence. — West  v.  Mears,  17 
Cal.  App.  719,  111  Pac  700. 

265.  Where  the  evidence  is  conflicting 
and  there  is  sufficient  evidence  for  the  plain- 
tiff to  support  the  verdict  in  hie  favor,  it 
will  not  be  disturbed  on  appeal. — Robinson 
v.  American  Fish  &  O.  Co.,  17  Cal.  App.  215, 
119   Pac.   338. 

266.  Verdict  on  conflicting  evidence  will 
not  be  disturbed  on  appeal  on  the  ground  of 
insufficiency  of  the  evidence  to  sustain  it, 
if  there  is  some  evidence  in  support  of  it — 
De  Gottardi  v.  Donatl,  155  Cal.  Ill,  99  Pac. 
492. 

267.  Determination  upon  conflicting  evi- 
dence as  to  irregularity  of  adverse  party 
can  not  be  interfered  with  upon  appeal. — 
Piercy  v.  Piercy,  149  Cal.  166,  86  Pac.  507. 

268.  Where  the  trial  court  found  all  the 
allegations  of  the  complaint  to  be  true, 
though  upon  conflicting  evidence,  as  to 
many  matters,  the  determination  will  be 
treated  as  conclusive  on  appeal,  where  there 
was  sufficient  evidence  to  support  the  find- 
ings.— Martin  v.  Stone,  15  Cal.  App.  177,  113 
Pac.  706. 

269.  Where  the  evidence  is  substantially 
conflicting,  and  the  verdict  as  to  every  is- 
sue sufficiently  supported,  the  appellate 
court  is  powerless  to  Interfere  therewith. — 
Patton  v.  Klemmer,  15  Cal.  App.  460,  115 
Pac.  62. 

270.  The  determination  of  the  issues  of 
fact  is  within  the  exclusive  province  of  the 
trial  court,  and  the  duty  of  the  appellate 
court  begins  and  ends  with  the  inquiry  as 
to  whether  the  evidence  is  such  as  would 
have  authorized  an  unprejudiced  mind  to 
arrive  at  the  conclusion  reached.  Conflicts 
of  testimony  are  deemed  to  have  been  re- 
solved Anally  In  the  trial  court — Dunphy 
v.  Dunphy,  161  Cal.  884,  119  Pac.  512. 

271.  Where  a  conflict  in  the  evidence  is 
raised,  the  findings  of  the  jury  in  answer  to 
special  interrogatories,  upon  either  side  of 
the  question,  would  be  beyond  the  power  of 
the  supreme  court  to  set  aside,  upon  an  ap- 
peal.— Consolidated  Lumber  Co.  v.  Fidelity 
&  D.  Co.,  161  Cal.  400,  119  Pac.  606. 

272.  Same— Facta— Construction  of  —  As 
to  generally.  —  The  findings  of  the  trial 
court  must  be  so  construed  as  to  support 
the  judgment,  if  possible,  and  apparent  in- 
consistencies between  the  different  portions 
of  the  findings  must  be  reconciled  in  such 
a  way  as  to  give  effect  to  the  judgment, 
where  this  can  be  done  upon  any  reasonable 
construction  and  interpretation  of  the  lan- 
guage used. — Wagner  v.  El  Centro  Seed  & 
N.  Co.,  17  Cal.  App.  889,  119  Pac  962. 

273.  In  an  action  for  damages,  by  a  ten- 
ant for  years,  for  temporary  exclusion  from 
the  premises  demised,  a  verdict  for  plain- 
tiff can  not  be  based  upon  a  mere  general 
statement,  consisting  partly  of  imagination 
and  partly  of  opinion,  or  evidence  of  dam- 
age of  a  most  general  and  unsatisfactory 


character. — Scurlch    v.    Ryan,    14   Cal.    App. 
754,  118  Pac.  123. 

274.  If  findings  are  reasonably  suscepti- 
ble of  such  a  construction  as  will  support 
the  judgment  they  must  receive  that  con- 
struction rather  than  one  that  will  not  sup- 
port it — People  v.  McCue,  150  Cal.  197,  88 
Pac.  899. 

275.  Upon  an  appeal  from  the  judgment 
on  the  judgment-roll  alone,  the  language  of 
the  findings  is  to  be  given  the  broadest 
possible  meaning. — Bell  v.  Adams,  150  Cal. 
774,  90  Pac.  118. 

276.  The  findings  are  to  be  read  as  a 
whole,  and  are  to  be  interpreted,  if  pos- 
sible, to  uphold  the  judgment  entered  upon 
them. — Flora  v.  Blmini  Water  Co.,  161  CaL 
497,   119  Pac.   661. 

277.  It  is  well  setled  that  findings  must 
be  construed  on  appeal  to  support  the  judg- 
ment if  they  can  be  reasonably  so  con- 
strued.— Lomlta  Land  &  W.  Co.  v.  Robin- 
son, 154  Cal.  47,  97  Pac.  10. 

278.  A  clear  specific  finding  of  an  ulti- 
mate fact  must  prevail  over  findings  of 
probative  facts,  where  there  is  no  neces- 
sary conflict  between  the  probative  facts 
found  and  the  finding  of  the  ultimate  fact. 
— People  v.  McCue,  150  Cat  199,  88  Pac.  899. 

279.  Same— Same  Failure  to  and  oi  Is- 
aac not  prove*. — The  absence  of  a  finding 
upon  an  issue  not  proved,  or  the  failure  of 
the  court  to  act  in  the  absence  of  evidence 
sustaining  its  action,  constitutes  no  error. 
— Murray  Showcase  Co.  v.  Sullivan,  15  Cal. 
App.  476,  115  Pac.  259. 

280.  Same— Same— Failure  to  dad  upon 
material  Issue. — The  failure  of  the  court  to 
find  upon  a  material  issue  renders  the  de- 
cision one  against  law,  and  ground  for  a 
new  trial;  but  where,  in  view  of  the  Issues 
raised  by  the  pleadings,  certain  findings 
made  necessarily  dispose  of  the  case,  it  is 
immaterial  on  appeal  from  an  order  denying 
a  new  trial,  whether  other  findings  are  suf- 
ficiently supported  by  the  evidence,  or 
whether  there  was  a  failure  to  make  other 
findings,  and  whether  findings  upon  other 
issues  are  conflicting  and  unintelligible. — 
Black  v.  Harrison  Home  Co.,  155  Cal.  182, 
99  Pac.  494. 

281.  Same— Same  —  Finding  against  the 
great  weight  aad  preponderance  of  the  evi- 
dence can  be  maintained  under  the  rule  of 
conflict  only  where  the  alleged  conflict  rests 
upon  evidence,  either  direct  or  circumstan- 
tial, which  so  materially  contradicts  the 
testimony  on  the  other  side,  or  is  so  rad- 
ically inconsistent  with  it,  as  to  leave  room 
In  a  fair  and  reasonable  mind  to  And  the 
fact  either  way.— Houghton  v.  Loma  Prleta. 
Lumber  Co.,  152  Cal.  578,  93  Pac.  877. 

282.  Same  —  Same  —  Finding  of  am  ulti- 
mate fact  based  upon  a  statement  of  evi- 
dentiary or  probative  facts,  from  which 
a  finding  either  way  may  have  been  made 
of  the  ultimate  fact,  is  entitled  to  the  same 
weight  as  any  other  finding  upon  conflicting- 
evidence,  and  will  not  be  overthrown  unless 
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the  facta  stipulated  can  not  by  any  reason- 
able inference  support  the  conclusion 
reached  by  the  trial  court  —  Crisman  v. 
Lauterman,  149  Cal.  665,  87  Pac.  89. 

281.  The  rule  that  no  presumptions  will 
be  Indulged  in  favor  of  the  findings  where 
all  the  evidence  before  the  trial  court  was 
written  (see  Wilson  v.  Cross,  88  Cal.  60; 
Lauder  v.  Beers,  48  Cal.  546),  is  not  in  ac- 
cord with  the  rule  as  established  by  later 
decisions  that  the  appellate  court  will  not 
disturb  a  finding  of  the  trial  court  upon 
conflicting  evidence  unless  there  is  a  total 
want  of  evidence  to  support  it,  even  though 
the  evidence  be  all  in  writing  (dictum). — 
Criaman  v.  Lauterman,  149  CaL  655,  87  Pac. 
89,  declaring  Wilson  v.  Cross,  88  Cal.  60,  and 
Lander  v.  Beers,  48  Cal.  546,  not  in  harmony 
with  later  decisions,  referring  to  Reay  v. 
Butler,  95  Cal.  206,  SO  Pac.  208;  Priest  v. 
Brown,  100  Cal.  626,  85  Pac.  823,  and  Shee- 
han  v.  Osborn,  138  Cal.  615,  71  Pac.  622. 

284.  Presumption  of  consideration  from 
writing,  as  provided  in  subdivision  2  of  sec- 
tion 2061,  post,  is  evidence  sufficient  to  raise 
a  conflict,  and  form  the  basis  for  the  ap- 
plication of  the  rule  to  the  finding  made 
thereon. — Moore  v.  Gould,  151  CaL  726,  91 
Pac  616.  See  People  v.  Milner,  122  Cal.  171, 
54  Pac  833;  Sarraville  v.  Calm  on,  142  Cal. 
651,  76  Pac  497;  Adams  v.  Hopkins,  144  CaL 
19,  86,  77  Pac.  712. 

288.  Editorial  mote. — This  section  of  the 
code  herein  referred  to  does  not  seem  to  be 
applicable  to  the  point  of  law  involved,  but 
the  rule  as  laid  down  is  sustained  by  sec- 
tion 1963,   subdivisions   21   and  89,  post. 

286.  It  is  only  where  the  probative  facts 
found  are  necessarily  in  conflict  with  the 
ultimate  fact  found,  that  the  findings  of 
probative  facts  can  prevail  over  a  clear  and 
express  finding  of  ultimate  fact. — People  v. 
McCue,  160  CaL  199,  88  Pac.  899. 


and  effect  of  the  evidence  for  that  of  the 
jury. — People-  v.  Delucchi,  17  Cal.  App.  99, 
118  Pac  935. 


Same— Same— Same  —  Different  con- 
eluaian  by  appellate  court. — If  the  evidence 
is  sufficient  to  support  the  finding,  the  fact 
that  the  appellate  court  might  have  drawn 
a  different  conclusion  from  the  evidence,  is 
not  ground  for  holding  the  finding  unsup- 
ported.—Tench  v.  McMeekan,  17  Cal.  App. 
21,  118  Pac.  476. 


388.  Same  —  Same  —  Same  —  Inferences 
evlienee* — The  rule  that  the  decision 
of  the  trial  court  upon  conflicting  evidence 
Is  conclusive  upon  the  appellate  court,  ex- 
tends to  inferences  reasonably  deducible 
from  such  conflicting  evidence. — Mentone 
Irr.  Co.  v.  Redlands  Electric  LAP.  Co.,  155 
CaL  Ml,  loo  Pac.  1082.  See  Baker  v.  Gould, 
111  CaL  140,  54  Pac  845;  Tarwood  v.  West 
Ixm  Angeles  Water  Co.,  182  Cal.  204,  208, 
M  Pac  275. 

Subatltutloa  of 
»t    wt   appellate    eaarrt    for    that    of 

-Where,  notwithstanding  some  con- 
flict in  th.e  evidence,  it  is  not  contended 
tfcAt  it  la  insufficient  to  support  the  verdict, 
the  appellate  court  would  not  be  justified  in 
substituting  lu  Judgment  as  to  the  weight 


soot  Same  —  Same  —  Same  —  Support  of 
Hading*. — The  fact  that  evidence  in  sup- 
port of  the  findings  of  the  trial  court  ap- 
pears to  have  been  contradicted  does  not 
detract  from  its  value. — Smith  v.  Sinbad 
Devel.  Co.,  15  Cal.  App.  169,  113  Pac.  701. 


201.     Same — Same — Finding 

when  the  admitted  facta  demonstrate  that 
a  finding  could  not  have  been  otherwise 
than  adverse. — Bell  v.  Adams,  150  Cal.  774, 
90  Pac.  118. 


Same  —  Same  —  Surplus     Hading*. — 

Where  the  facts  found  sufficiently  make 
out  a  case  for  plaintiff,  entitling  him  to 
judgment  for  $40,000,  and  the  plaintiff  ex- 
pressly waives  other  findings  which  might 
have  entitled  him  to  a  heavier  judgment, 
such  other  findings,  and  the  allegations 
upon  which  based,  will  be  treated  as  sur- 
plusage on  appeal,  since  it  is  clear  that  the 
defendant  who  appeals  was  not  injured  by 
such  waiver  or  by  the  failure  of  the  court 
to  include  such  other  findings  in  the  judg- 
ment.— Great  Western  Gold  Co.  v.  Chambers, 
155  CaL  866,  101  Pac  6. 


298.  Same— Same— Unsupported  finding- 
New  trial  necessary. — In  an  action  to  quiet 
title,  where  plaintiff  pleaded  right  of  pos- 
session of  the  whole  tract  and  proved  that 
right  as  to  only  a  portion,  a  finding  in 
favor  of  his  right  to  the  whole  is  unsup- 
ported and  a  new  trial  must  be  ordered. — 
Kaiser  v.  Barron,  153  Cal.  475,  95  Pac.  879. 


I.  Same— Content  of  wills — Rule  that 
verdict  or  finding  will  not  be  disturbed  on 
appeal  where  there  is  a  real  and  substan- 
tial conflict  on  the  issue  of  fact  Involved 
applies  to  litigation  over  the  validity  of 
wills  as  well  as  other  kinds  of  litigation, 
but  the  supreme  court  has,  a  number  of 
times,  set  aside  verdicts  upsetting  wills  in 
cases  where  there  was  ample  proof  of  the 
validity  of  the  will,  and  what  was  claimed 
to  be  conflicting  evidence  was  mere  pre- 
tense and  without  material  and  substantial 
value. — Estate  of  Doolittle,  153  Cal.  30,  94 
Pac.  240. 


296.  Same  —  Same  —  Probate  of  will. — 
Where  the  evidence  Is  conflicting  the  deci- 
sion of  the  trial  court  as  to  the  validity  of 
the  will  will  not  be  disturbed  on  appeal. — 
Estate  of  Hayden,  149  Cal.  682,  87  Pac.  275. 

296.  Findings  against  unsoundness  held 
to  have  been  sustained  upon  conflicting  evi- 
dence, and  held  that  they  must  be  left  as 
the  trial  court  determined. — In  re  Weber, 
15  Cal.  App.  236,  114  Pac  697. 

297.  Fraud  —  RecUalon    of    contract. — On 

appeal  from  a  judgment  in  an  action  to  re- 
scind and  cancel  a  contract  for  the  sale  of 
personal  property,  where  findings  were 
waived,  and  the  evidence,  though  contro- 
verted in  portions,  fully  proved  fraud  and 
misrepresentation,  it  Is  held  that  the  appel- 
late court  is  bound  by   the  conclusions  of 
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the  trial  court,  and  must  assume  that  every 
fact  necessary  to  the  judgment  was  found 
that  the  pleadings  and  evidence  would  war- 
rant.— Jon es  v.  Grieve.  15  Cal.  App.  566,  115 
Pac.  333. 

208.  Irrelevancy— Exception  to  evidence 
for  is  sufficient. — Strong:  v.  Patterson,  6  Cal. 
156,  158;  Davey  v.  Southern  Pacific  Co.,  116 
Cal.  325,  332,  48  Pac.  117. 

200.  Same— Appellant  required  to  con- 
line  himself  to  objections  to  evidence  specif- 
ically taken  on  trial  and  set  out  in  record. 
— Clarke  v.  Huber,  25  Cal.  593,  594,  598; 
Davey  v.  Southern  Pac.  Co.,  116  Cal.  325, 
331,  48  Pac.  117;  Frank  v.  Pennie,  117  Cal. 
254,  256,  49  Pac.  208.  See  Dikeman  v.  Norrie, 
36  Cal.  94;  McKay  v.  Riley,  65  Cal.  623,  4 
Pac.  667;  Crocker  v.  Carpenter,  98  Cal.  418, 
33  Pac.  271;  Howland  v.  Oakland  Cons.  St. 
R.  Co.,  110  Cal.  513,  42  Pac.  983. 

300.  "Appellant  can  not  be  allowed  here 
to  enlarge  ground  of  his  objections  and  urge 
new  ones  not  presented  in  first  instance  at 
the  trial." — Frank  v.  Pennie,  117  Cal.  254, 
256,  49  Pac.  208. 

801.  Same— Respondent  on  nppeal  may 
justify  rulings  on  evidence  upon  any 
ground,  whether  advanced  in  discussion  be- 
low or  not. — Clarke  v.  Huber,  25  Cal.  593, 
594,  598;  Davey  v.  Southern  Pac.  Co.  116 
Cal.   325,  330,  48   Pac.  117. 

302.  "If  court  decides  correctly  in  reject- 
ing testimony  offered,  it  is  not  important 
whether  best  objection  was  made,  or 
whether  any  objection  was  made." — Davey 
v.  Southern.  Pac.  Co.,  116  Cal.  325,  330,  48 
Pac.  117.  See  Parker  v.  Smith,  4  Cal.  105; 
People  v.  Graham,  21  Cal."  261,  266;  People 
v.  Wallace,  89  Cal.  158,  166,  26  Pac.  650. 

303.  Jurisdiction— Determining;  property 
rights  In  divorce  suit. — Where  no  objection 
is  raised  to  the  jurisdiction  of  the  court  to 
make  such  a  decree  and  it  is  determined 
upon  sufficient  evidence  that  certain  prop- 
erty is  the  separate  property  of  the  wife, 
and  her  claim  thereto  is  quieted  against  all 
claims  of  the  husband,  such  decree  will  be 
sustained  notwithstanding  a  reversal  of  the 
decree  of  divorce. — Johnston  v.  Johnston, 
17  Cal.  App.  246,  119  Pac.  403;  citing  Hun- 
eke  v.  Huneke.  12  Cal.  App.  199,  107  Pac.  131. 

304.  Same — In  murder. — On  appeal  from 
conviction  for  murder  it  is  not  for  the  ap- 
pellate court  to  declare  that  a  lesser  ver- 
dict would  meet  the  ends  of  justice. — Peo- 
ple v.  Bennett,  161  Cal.  218,  118  Pac.  710. 

305.  Same— In  rape. — Where,  in  a  prose- 
cution for  rape,  there  was  evidence  tending 
to  sustain  the  theory  of  the  prosecution 
that  the  prosecuting  witness  was  drugged, 
and  was  unable  on  that  account  to  make 
an  outcry,  the  question  of  fact  was  one 
for  the  jury,  and  the  verdict  of  guilty  will 
not  be  disturbed  on  appeal,  except  for  er- 
ror otherwise  appearing,  notwithstanding 
the  testimony  of  the  prosecutrix  was  weak 
and  unsatisfactory  in  some  respects. — Peo- 
ple v.  Crosby,  17  Cal.  App.  521,  120  Pac. 
441. 


See,  also,  Kerr's  Cyc.  Pen.  Code,   2d  ed.. 
8  261  and  note. 


306,  Same—Same— Rale  where  testimony 
of  prosecutrix  Is  uncorroborated,  and  where 
the  facts,  clearly  proved,  are  inconsistent 
therewith,  can  have  no  application  to  a 
case  where  the  record  shows  the  assault  to 
have  been  brutal  and  indecent  in  the  ex- 
treme, and  the  facts  clearly  show  what  the 
defendant's  Intention  was.  A  court  of  re- 
view having  jurisdiction  of  questions  of 
law,  can  not  disregard  findings  of  fact  sup- 
ported by  direct  evidence,  clearly  corrob- 
orated by  disinterested  and  un impeached 
witnesses,  where  it  can  not  be  said  as  a 
legal  conclusion  that  the  facts  so  found  are 
insufficient  to  warrant  the  inference  as  to 
the  felonious  intent  of  the  defendant. — Peo- 
ple v.  Moore,  155  Cal.  241,  100  Pac.  688. 

807.    Same— Location  of  boundary  line. — 

Where  there  is  a  material  conflict  in  the 
evidence  as  to  the  true  location  of  a  bound- 
ary disputed,  the  finding  of  the  trial  court 
for  the  defendant  will  not  be  disturbed. — 
Spencer  v.  Clarke,  15  Cal.  App.  516,  115  Pac. 
248. 


SOS.  Same— Order  dismiss  Inn:  action  un- 
der section  581a,  post. — Where  the  defend- 
ant made  affidavit  that  he  had  never  been 
served  with  summons,  and  had  never  ap- 
peared in  the  action,  and  the  restored  rec- 
ord shows  a  return  of  personal  service,  and 
the  person  making  such  return  also  filed 
affidavit  used  on  the  motion  to  dismiss  that 
he  had  served  the  summons,  a  conflict  of 
evidence  is  thus  presented  as  to  the  material 
point  as  to  whether  there  was  service  of 
summons,  and  the  order  dismissing  the  ac- 
tion must  be  affirmed. — McColgan  v.  Piercy, 
17  Cal.  App.  161,  118  Pac.  967. 

300.  Same— Residence  for  purposes  of  ad- 
ministration.— Where  there  is  a  conflict  of 
evidence  as  to  whether  deceased  was  bona 
flde  resident  of  the  city  where  she  died,  and 
where  her  estate  was  administered,  a  find- 
ing in  favor  of  such  facts  can  not  be  dis- 
turbed on  appeal. — Collins  v.  Maude,  144 
Cal.  293,  77  Pac.  910. 

810.  New  trial  order  —  Record  belns; 
otherwise  silent  as  to  whether  the  notice 
of  intention  contained  the  ground  that  the 
decision  was  "against  law,"  it  may  be  made 
to  appear  by  a  specification  in  the  state- 
ment or  bill  of  exceptions;  but  a  mere  gen- 
eral specification  that  the  court  erred  in 
rendering  judgment  for  plaintiff  and  against 
defendant  is  not  sufficient  for  the  purpose. 
— Great  Western  Gold  Co.  v.  Chambers,  153 
Cal.  310,  95  Pac.  151. 

811.  Verdict  —  Excessive    damages. — The 

verdict  of  a  jury  can  be  disturbed  on  appeal 
on  the  ground  of  excessive  damages  only 
when  the  damages  are  so  excessive  that  the 
award  can  be  sustained  only  on  the  theory 
that  it  was  the  result  of  passion  or  preju- 
dice on  the  part  of  the  jury. — Bonneau  v. 
North  Shore  etc.  Co.,  162  CaL  414,  93  Pac. 
106. 
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XIII.      REVIEW— 10.   HARMLESS    ERROR. 

SIS.  Clerical  error*  1b  Judgment— not  af- 
fecting; defendant-appellant,  no  ground  for 
reversal. — Anderson  v.  Parker,  6  Cal.  197, 
201. 

313.  Where  it  Is  clear  from  record  that 
an  error  in  Judgment  appealed  from  is  mere 
clerical  misprision,  Judgment  will  be 
amended  to  conform  to  what  record  shows 
ought  to  have  been  the  entry  in  first  in- 
stance; judgment  will  not  be  reversed  be- 
cause of  such  error. — Tryon  v.  Sutton,  13 
Cal.  490;  Browner  v.  Davis,  15  Cal.  9,  11; 
Klndel  v.  Beck  &  Paull  Lithog.  Co.,  19  Colo. 
310,  312,  35  Pac.  538;  Rew  v.  Baker,  2  Cow. 
(N.  T.)  408,  14  Am.  Dec.  515. 

As  to  amendments  after  appeal,  see  note, 
14  Am.  Dec.  516. 

514.  Defects  —  Mlspelllng,  etc. —  Disre- 
garded.— See,  post,  |  475  and  note. 

515.  Error*     and     defects  —  Disregarded, 

unless  substantial  rights  are  affected. — See, 
ante,  |  4,  note  par.  19;  post,  8  475  and  note. 

SIC.  Same— Corrected  oa  appeal  in  chan- 
cery cases. — Grayson  v.  Guild,  4  Cal.  132, 
135;  Grannis  v.  Superior  Court,  146  Cal.  245, 
256,  106  Am.  St.  Rep.  23,  79  Pac.  901; 
Claudinus  v.  Melvin,  146  Cal.  257,  260,  79 
Pac.  897. 

SIT.  Same— Error  palpable  on  the  face  of 
record,  upon  which  judgment  was  rendered, 
will  be  corrected  and  judgment  modified  on 
appeal. — Foucault  v.  PI  net,  43  Cal.  186. 

S18.     Failure  to  Had— Wnen  Immaterial. — 

Failure  to  And,  where  the  findings  actually 
made  are  sufficient  to  support  the  judg- 
ment, and  are  themselves  supported  by  the 
evidence,  and  findings  upon  the  issues  not 
found  could  not  affect  the  result,  is  imma- 
terial.— Robinson  v.  Muir,  151  Cal.  124,  90 
Pac.  521. 

As  to  findings  generally,  see  pars.  254- 
296,  this  note. 


SIS.     Instruction— At  defendant's  request. 

— An  instruction  which  does  not  appear  to 
be  in  conflict  with  the  balance  of  the  court's 
charge,  and  was  given  at  defendant's  re- 
quest, even  if  error,  will  not  be  reviewed  on 
defendant's  appeal. — People  v.  Arnold,  17 
CaL  App.  74,  118  Pac.  729,  citing  People  v. 
Rodley,  131  Cal.  240,  63  Pac.  351. 

31ft*.  Misconduct  of  district  attorney— 
la  miklBff  explanatory  statement* — Miscon- 
duct of  district  attorney  in  making  an  ex- 
planatory statement,  held  not  to  have  been 
prejudicial  because  promptly  remedied  by 
the  action  of  the  court — People  v.  Kerr,  15 
Cal.  App.  275,  114  Pac.  584. 

32ft.  Ruling-  wltnout  prejudice  As  to  ef- 
fect of.-         "  par.  875,  this  note. 

XIV.     REVIEW— 11.  ERRORS  WAIVED  IN 
APPELLATE    COURT. 


its  of  error— Not  presented 

will  not  be  deemed  of  sufficient 
importance  to  merit  notice  in  the  opinion 
of  the  court— National  Bank  of  California 
▼.   Mulford,  17  CaL  App.   556,   120  Pac.   446, 


following  People  v.  McLean,  185  Cal.  309, 
67  Pac.  770. 

822.  Failure  to  object  to  the  settlement 
and  allowance  of  a  bill  of  exceptions  on  the 

ground  that  the  statutory  time  had  elapsed 
will  be  deemed,  on  appeal,  a  waiver  of  the 
objection. — Sheppard  v.  Sheppard,  15  Cal. 
App.  617,  115  Pac.   751. 

828.  Waiver  of  points— In  argument  up- 
on appeal. — The  court  is  at  liberty  to  treat 
points  not  raised  in  the  appellate's  open- 
ing brief,  and  raised  for  the  first  time  in 
his  reply  brief,  where  no  good  reason  is  ap- 
parent for  such  course,  as  waived,  if  it  does 
not  appear  that  the  appellate  would  be  un- 
justly affected  by  the  refusal  of  the  court 
to  consider  them. — Hibernia  Sav.  &  L.  Soc. 
v.  Farnham,  153  Cal.  586,  96  Pac.  9. 

XV.     REVIEW— 12.  DECISION  OF 
LOWER  COURT. 

As  to  grounds  of  decision  or  opinion  of 
lower  court,  see  2  R.  C.  L.t  p.  189,  55  168- 
165. 

824.  Opinion  of  lower  court—No  notice 
taken  of  reasons  for  conclusion.  —  Where 
several  grounds  of  demurrer  are  set  forth, 
the  appellate  court,  In  reviewing  the  order 
sustaining  the  same,  can  not  take  notice 
of  the  supposed  reasons  of  the  court  below 
in  reaching  its  conclusion;  nor  is  it  con- 
fined to  those  reasons  in  considering  the 
rights  of  the  parties  upon  the  appeal. — Bil- 
lesbach  v.  Larkey,  161  Cal.  651,  120  Pac.  31. 

825.  Same  No  part  of  record. — Opinion 
of  the  judge  in  the  lower  court  is  not  a 
part  of  the  record  in  the  case  on  appeal. — 
Wilson  v.  Wilson,  64  Cal.  92,  94,  27  Pac. 
861;  Wlxson  v.  Devine,  67  Cal.  341,  7  Pac. 
776. 

826.  Same— Wrong  reason  for  right  de- 
cision.— A  wrong  reason  given  by  court  be- 
low for  ruling  or  decision,  correct  in  law, 
will  not  be  ground  for  reversal. — Chabot  v. 
Tucker,  39  Cal.  434.  See  Davey  v.  South- 
ern Pac.  Co.,  116  Cal.  325,  329,  48  Pac.  117; 
Groome  v.  Almstead,  101  Cal.  425,  429,  35 
Pac.  1021;  Shanklin  v.  Hall,  100  Cal.  26,  34 
Pac.  636;  White  v.  Merrill,  82  Cal.  14,  22 
Pac.  1129;  People  v.  Crowey,  56  Cal.  36,  39: 
Clarke  v.  Huber,  25  Cal.  693,  598;  Hubbard 
v.  Sullivan,  18  Cal.  508,  525;  Bleven  v.  Freer, 
10  Cal.  172,  178;  Helm  v.  Dumars,  3  Cal.  454, 
456. 

326a.  The  proper  subjects  of  review  in 
supreme  court  are  the  rulings  and  deci- 
sions of  trial  court,  not  reasons  given  for 
such  decisions  and  rulings.  The  fact  that 
the  statute  requires  the  judge  to  state  in 
writing  the  grounds,  does  not  make  it  in- 
cumbent on  prevailing  party  to  defend  the 
logic  of  the  judge. — Chabot  v.  Tucker,  39 
Cal.  434;  In  re  Kingsley,  98  Cal.  576,  29  Pac. 
244;  Davey  v.  Southern  Pac.  Co.,  116  Cal. 
325,  829,  48  Pac.  117. 

827.  Same— Does  not  entitle  to  new  trial. 

— The  fact  that  the  presiding  judge  of  the 
trial  court  gave  a  wrong  reason  for  ar- 
riving at  a  correct  conclusion  and  decision. 
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will  not  entitle  the  losing  party  to  a  new 
trial. — See  Helm  v.  Dumarg,  3  Cal.  455; 
Kidd  y.  Teeple,  22  Cal.  255;  Webster  v. 
King,  33  Cal.  S48;  Stanley  v.  McElrath,  86 
Cal.  449,  10  L.  R.  A,  545,  25  Pac.  16;  Cham- 
berlain v.  Choles,  86  N.  T.  477,  480,  3  Abb. 
Pr.  N.  S.  (N.  Y.)  118;  Clark  v.  Miller,  47 
Barb.   (N.  Y.)  88,  45. 

See  2  R.  C.  L.  p.  189,  I  168. 

XVI.    REVIEW— 13.  "LAW  OF  THE  CASE/* 

A»  to  rule  of  the  law  of  the  ease  on  aac* 
ceaalve  appeal*,  see  2  R.  C.  L#.  223,  99  187- 
194.     See,  also,  ante,  I  52,  pars.  88,  39. 

As  to  rule  of  law  of  the  ease  where  only 
two  justices  of  district  court  of  appeal  corn- 
ear  la  decision,  see,  post,  I  64  and  note. 

828.  Aa  to  declsloa  of  appellate  court  be- 
ta*: "law  of  the  case."— A  declsloa  of  su- 
preme court*  In  given  cause,  whether  erro- 
neous or  not,  becomes  the  law  of  that  case 
in  all  its  stages,  fixes  the  rights  of  the 
parties,  is  binding:  upon  inferior  tribunals, 
and  can  not  be  reviewed  by  supreme  court 
itself,  where  cause  comes  up  on  second  ap- 
peal.— Gross  y.  Fowler,  21  Cal.  392,  396; 
Argrenti  v.  Sawyer,  32  Cal.  414,  416.  See 
Yates  v.  Smith,  40  Cal.  662;  Kile  v.  Tubbs, 
32  Cal.  832;  Mulford  v.  Estudillo,  32  Cal. 
131;  Davidson  v.  Dallas,  15  Cal.  75,  82; 
Gunter  v.  Laffan,  7  Cal.  588,  592;  Clary  v. 
Hoagland,  5  Cal.  476,  6  Id.  685;  Dewey  v. 
Gray,  2  Cal.  374.  376.  Ala.  Russell  v.  La 
Roque,  13  Ala.  151.  Mass.  Booth  v.  Common- 
wealth, 48  Mass.  (7  Met.)  286.  Mont.  Daven- 
port v.  Kleinschmidt,  8  Mont.  467,  481,  20 
Pac.  823.  N.  Y.  Hosack's  Executors  v.  Rog- 
ers, 25  Wend.  813,  364.  Ohio.  Stiver  v.  Sti- 
ver, 3  Ohio  19.  Fed.  Washington  Bridge  Co. 
v.  Stewart,  44  U.  S.  (3  How.)  413,  424,  11 
L.  ed.  658,  663;  Ex  parte  Sibbald  v.  United 
States,  37  U.  S.  (12  Pet.)  488,  491,  9  L.  ed. 
1167;  The  Santa  Maria,  23  U.  S.  (10  Wheat.) 
431,  442,  6  L.  ed.  359,  361;  Skillern  v.  May, 
10  U.  S.  (6  Cr.)  267,  3  L».  ed.  220.  See  pars. 
86,  89,  94  this  note. 

329.  In  an  action  to  quiet  title  to  city 
lots  against  a  sale  under  street  improve- 
ment bonds,  the  decision  upon  a  former  ap- 
peal as  to  the  validity  of  the  bonds  and 
the  invalidity  of  the  sale  became  the  law 
of  the  case  upon  all  subsequent  appeals, 
controlling  upon  retrial  as  to  all  matters 
considered  or  Involved  in  such  appeal,  and 
a  recital  upon  petition  for  rehearing  that 
the  decision  rested  upon  a  determination 
that  the  evidence  was  insufficient  is  imma- 
terial, where  the  original  opinion  as  filed 
was  not  modified. — Lants  v.  Fishburn,  17 
Cal.  App.  586,  120  Pac.  1068. 

330.  Whatever  is  once  established  as  the 
law  between  same  parties  in  same  cause, 
becomes  the  law  of  the  case  and  continues 
such  in  all  its  stages,  whether  correct  on 
general  principles  or  not,  so  long  as  facts 
on  which  such  decision  was  based  continue 
to  be  facts  in  the  case. — Gee's  Administrator 
v.  Williamson,  1  Port.  (Ala.)  313,  27  Am. 
Dec.  628. 


331.  Decisions  of  the  supreme  court* 
while  unreversed,  form  absolute  law  of 
case,  and  enter  with  very  decisive  effect 
into  body  of  precedents.  From  nature  of 
our  legal  system,  they  are  same  to  science 
of  law  as  convincing  series  of  experiments 
is  to  any  other  branch  of  inductive  philos- 
ophy. On  being  promulgated  they  are  im- 
mediately relied  upon  according  to  their 
character,  either  as  confirming  an  old  or 
forming  a  new  principle  of  action,  which, 
perhaps,  is  at  once  applied  to  many  cases. 
These  are  continually  multiplying  through- 
out whole  extent  of  our  jurisprudence,  and 
numerous  and  valuable  rights,  offensive  and 
defensive,  may  be  claimed  under  them. — 
Bates  v.  Relyea,  23  Wend.   (N.  Y.)  336,  340. 

882.  As  to  dictum. — Where  a  decision  is 
based  upon  two  independent  lines  of  rea- 
soning, neither  one  can  be  said  to  be  dic- 
tum. One  is  as  necessary  to  the  decision  as 
the  other. — Pugh  v.  Moxley,  164  Cal.  874, 
128  Pac.  1087,  1038. 

888.  An  order  denying?  a  motion  to  dis- 
miss am  appeal  after  it  has  become  final  is 
the  law  of  the  case  in  a  subsequent  appeal 
on  the  merits  as  to  points  involved  on  the 
motion. — Hartfleld  v.  Alderete,  26  Cal.  App. 
604,  147  Pac.  991. 

884.  California  role— Appeals  separately 
(1)  from  Judgment  and  (8)  from  order- 
Reason  of  rale  not  applicable. — "We  are 
clear  that  the  reason  of  the  rule  .does 
not  apply  here,  and  that  where  the  reason 
does  not  exist  the  rule  itself  is  not  ap- 
plicable. The  law  in  this  state  permits  two 
appeals  in  the  same  case,  one  from  the 
Judgment,  and  the  other  from  an  order 
denying  a  new  trial.  •  .  .  The  fact  that 
the  court  has  declared  a  rule  of  law  in  de- 
ciding the  appeal  first  reached  for  a  deci- 
sion, and  upon  which  no  action  has  or  can 
be  taken  until  the  second  appeal  is  also 
disposed  of,  can  not,  by  reason  of  the  rule 
invoked  by  the  respondent,  prevent  the 
court  from  fully  investigating  and  decid- 
ing the  second  appeal,  to  the  extent  of 
modifying  or  wholly  changing  Its  former 
decision,  if  it  be  satisfied  that  an  error  has 
been  committed." — Sharon  v.  Sharon,  79  Cal. 
688,  658,  22  Pac.  26,  131. 

885.  Same  —  Erroneons  decision  binding. 

— "Although  the  court  are  by  no  means  sat- 
isfied that  a  former  decision  of  their  pred- 
ecessors in  the  same  case  on  the  same 
point  was  not  erroneous  in  principle,  yet 
that  decision  'fixed  the  rights  of  the  parties 
under  the  law';  it  was  in  effect,  if  not  di- 
rectly, a  mandate  to  the  court  below  to 
follow  the  directions  of  the  opinion  of  this 
court,  on  new  trial;  to  administer  the  law 
as  laid  down  in  the  opinion.  That  Judgment 
is  therefore  conclusive.  We  could  not  re- 
view it  on  motion  for  rehearing.  It  stands 
as  the  Judgment  of  the  highest  court  of 
record  of  the  state,  and  it  is  not  in  our 
power  to  retry  it  on  appeal,  for  we  have 
no  appellate  power  over  our  own  Judg- 
ment."—  Davidson  v.  Dallas,  15  Cal.  76, 
80-84. 
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336.  This  doctrine  has  been  approved  In 
subsequent  cases  In  this  state,  and  I  do  not 
find  that  it  has  ever  been  directly  ques- 
tioned or  denied,  by  any  case  in  the  state, 
although  it  has  been  "shot  full  of  holes"  by 
that  modern  weapon  against  the  harsh  and 
inflexible  doctrine  of  judges  for  the  ad- 
ministering: of  cases — it  is  simply  Judge- 
made  law  and  can  not  be  properly  desig- 
nated as  a  "maxim,"  as  is  sometimes  done — 
known  as  "the  distinction";  and  the  least 
variation  in  facts,  circumstances,  and  the 
like,  is  seized  upon  as  an  excuse  for  a  fail- 
ure to  apply  the  doctrine. — See  discussion 
Part  XXV,  this  note. 

337.  The  case  of  Davidson  v.  Dallas  has 
been  approved  and  followed  as  to  the  above 
doctrine,  laid  down  in  that  case  in  various 
cases,  among  which  are:  Phelan  v.  San 
Francisco,  20  Cal.  89,  45;  Haynes  v.  Meeks, 
20  Cal.  288,  311;  Leese  v.  Clark,  20  Cal.  888, 
417;  Lucas  v.  San  Francisco,  28  Cal.  591, 
594;  Reclamation  diet  No.  3  v.  Goldman, 
€5  Cal.  685,  686,  4  Pac.  676;  Haggin  v.  Clark, 
71  CaL  444,  452,  9  Pac  786,  12  Pac.  478; 
People  v.  Hamilton,  108  Cal.  488,  496.  37 
Pac.  627;  People's  Lumber  Co.  v.  Glllard,  5 
CaL  App.  436,  90  Pac  666. 

338.  These  views  seem  to  And  support  in 
many    of   the   states,    notwithstanding    the 
failure  to  grasp  the  truth  that  courts  are 
founded   to  administer  justice   and   not   to 
perpetuate  a  wrong;  there  is  no  reason  to 
support  such  a  position,  no  legal  principle 
requiring    it — is    merely    a    rule    of    court, 
Judge-made  law.    The  enlightened  and  true 
view   to   take  upon   the  point  is   that   ex- 
pressed by  Mr.  Commissioner  Irvine  in  an 
early  Nebraska  case  in  which  he  says:   "An 
appellate  court,  on  second  appeal  of  a  case, 
will  not  ordinarily  re-examine  questions  of 
law    presented    by    the    first    appeal;    but 
where  the  case  was,  on  the  first  appeal,  re- 
manded generally  for  a  new  trial,  and  the 
same  questions  are  presented  on  the  second 
trial  and  appeal,  the  appellate  court  is  not 
bound  to  follow  its  own  opinion  on  ques- 
tions of  law  presented  on  the  first  appeal, 
and  may  re-examine  and  reverse  its  rulings 
on  such  questions,  and  should  do  so  when 
the  opinion  first  expressed  Is  manifestly  in- 
correct—City   of    Hastings   v.    Foxworthy, 
45  Neb.  678,  S4  L  R.  A.  321,  83  N.  W.  955, 
modifying  Hyatt  v.  Brooks,  17  Neb.  S3,  22 
N.  W.  73. 

As  to  conclusiveness  of  prior  decision  I* 
■pen  a  suhseuuent  appeal   In  that 
see  note  84  I*  R.  A.  821. 


281.  The  supreme  court  of  Iowa  ra- 
tionally hold  that  a  decision  should  be 
overruled  in  all  those  cases  in  which  ad- 
hering to  it  would  work  more  harm  than 
overruling  it. — Adams  C.  v.  Burlington  & 
M.  R.  Co.,  55  Iowa  94,  98,  2  N.  W.  1054,  7 
K.  W.  471. 


idatloa  ef  California  doc- 
trine—Dictum  violative  of  fundamental 
pilaclnie* — The  foundation  of  the  California 
doctrine  above  set  forth,   is   a  dictum    in 


1852,  which  dictum  was  an  Ignorant  viola- 
tion of  the  fundamental  principles  of  law; 
being  to  the  effect  that  in  a  case  where  a 
landlord,  during  the  term  of  the  lease,  en- 
ters upon  leased  premises  without  the  con- 
sent of  the  tenant,  and  relets  the  premises 
to  another,  this  discharges  the  tenant  from 
his  covenants,  except  as  to  such  part  of  the 
rent   as   had   accrued  at   the    time   of   the   re- 
entry, as   to   which  accrued  rent  the   landlord 
Is  entitled  to  recover.     This   exception   is  in 
abrogation  of  the  plainest  principles  of  the 
law.     Being  a  mere  dictum  in  the  case  in 
which  announced,  it  was  not  a  "decision" 
of   the   court,   and   if   it   had   announced   a 
sound  principle  of  law,  the  court  was  under 
no   obligation   to  follow  such   mere   dictum 
upon  a  second  appeal  of  the  same  case;  and 
to  follow  it  was  a  known  misadministra- 
tion   of   the   law,   the   court   declaring   the 
dictum    a    plain    violation    of    well-known 
principles    of    the    law;    to    follow    and    be 
bound   by   it   was   plainly   the    working    of 
an   injustice  instead  of  administering  Jus- 
tice.— See  Dewey  v.  Gray,  2  CaL  374. 

S41.     Same  — Not   limited    to   that   which  • 
was  necessarily  passed  upon. — Another  ill- 
considered    and    erroneous    California   doc- 
trine, working  hardship  and  miscarriage  of 
Justice  in  many  instances,  arises  out  of  the 
ill-considered  and  fundamentally  erroneous 
case  of  Dewey  v.  Gray,  fastening  as  "law" 
upon  the  state  any  and  every  hasty  and  ill- 
considered  expression  of  opinion  by  the  Jus- 
tice writing  the  opinion,— or  his  mere  dic- 
tum,— touching    matters   not   properly    and 
regularly  before  the  court  for  consideration, 
in  the  fact  that  the  supreme  court  of  this 
state  has  refused  to  adopt  the  rule  which 
confines  the  law  of  the  case  to   that  por- 
tion of  the  opinion  of  the  appellate  court 
which   is   strictly  essential   to   the  disposi- 
tion of  the  case  before  it — Dewey  v.  Gray, 
2    Cal.   374;    Gunter   v.   Daffan,    7    Cal.   589; 
Davidson  v.   Dallas,   15   Cal.   81;   Phelan   v. 
San  Francisco,   20  Cal.  39;  Table  Mountain 
Tunnel  Co.  v.  Stranahan,  21  Cal.  548;  Page 
v.  Fowler,  37  Cal.  105;  Gwlnn  v.  Hamilton, 
75  Cal.   266,  17   Pac.   212;   Porter  v.  Muller, 
112  CaL  866,  44  Pac.  729;  People's  Lumber 
Co.  v.  Glllard,  6  Cal.  App.  485. 

S42.  Construction  and  application  of  doc- 
trine—In  general. — The  doctrine  presup- 
poses error  in  the  enunciation  of  a  principle 
of  law  applicable  to  the  facts  of  the  case 
under  review,  and  its  extension  is  not 
looked  upon  with  favor.  It  is  rarely  and 
in  a  very  limited  class  of  cases  applied  to 
matters  of  evidence  as  distinguished  from 
rulings  of  law. — Allen  v.  Bryant,  155  Cal. 
258.  100  Pac.  704. 

843.  The  rule  is  applicable  only  where 
the  same  matters  which  were  determined  on 
the  former  appeal  are  involved  in  the  sec- 
ond; and  while  a  Judgment  sustaining  a  de- 
murrer to  a  former  complaint  will  be  a  bar 
in  another  action  based  upon  the  same  alle- 
gations of  fact,  yet  where  the  facts  are 
different,  and  different  questions  of  law  are 
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Involved,   no   such  bar   can    be    asserted. — 
Flood  v.  Templeton,  152  Cal.  158,  92  Pac.  78. 


544.    Same— Admissibility    of    evidence. — 

Where  the  court  on  a  former  appeal  deter- 
mined that  the  exclusion  of  a  certain  due 
bill  in  evidence  was  error,  and,  upon  a  sec- 
ond trial,  it  was  admitted.  It  is  the  law  of 
the  case  upon  a  second  appeal  that  such  due 
bill  was  properly  admitted  in  evidence. — 
Smith  v.  Sinbad  Devel.  Co.,  15  Cal.  App.  169, 
113  Pac.  701. 

345.  Where  the  evidence  on  the  second 
trial  was  in  no  material  particular  different 
from  that  given  on  the  former,  the  views 
expressed  by  the  supreme  court  upon  such 
former  appeal  must  control. — Muller  v. 
Swanton,  17  Cat  App.  285,  119  Pac.  200. 


8441.  Construction  given  to  Jndf 
Of  lower  eonrt  by  the  supreme  court,  in  de- 
termining an  appeal  therefrom,  constitutes 
the  law  of  the  case,  and  is  binding  on  the 
lower  court  in  all  subsequent  proceedings 
and  whenever  its  interpretation  is  material. 
— Gallatin  v.  Corning  Irr.  Co.,  168  Cal.  405, 
126  Pac.  864,  870. 

347.  Supreme  court  decision  that,  under 
a  contract  for  the  cutting  and  removal  of 
timber  from  a  tract  of  land,  the  purchaser 
has  ten  years  within  which  to  perform,  and 
that  even  after  ten  years  he  does  not  for- 
feit his  rights  to  the  timber,  but  under  the 
terms  of  the  contract  still  retains  the  title 
and  right  of  removal,  such  decision  consti- 
tutes the  law  of  the  case  in  this  trial. — 
Gibbe  v.  Peterson,  168  Cal.  758,  127  Pac.  62. 

548.  Same— Role    of    property— Decisions 

as  a. — Decisions  holding  that  a  tax-deed  to 
the  state  is  void  when  it  mlsrecltes  or  omits 
to  recite  any  one  of  the  facts  required  by 
statute  to  be  recited  therein  constitute  a 
rule  of  property  from  which  the  court 
should  not  depart. — Henderson  v.  De  Turk, 
164  Cal.  296,  128  Pac.  747. 

549.  Decision  of  district  court  of  appeal. 

— In  the  event  of  a  reversal  by  the  district 
court  of  appeal  and  failure  of  the  respond- 
ent to  apply  to  the  supreme  court  for  a 
transfer  of  the  case  within  thirty  days,  the 
decision  of  the  district  court  of  appeal  be- 
comes the  law  of  the  case  on  a  second  ap- 
peal.— Hill  v.  Maryland  Casualty  Co.,  28 
Cal.  App.  422,  152  Pac.  953. 

350.  In  the  event  of  a  reversal  by  the 
district  court  of  appeal  on  the  ground  that 
the  trial  court  omitted  to  find  on  an  issue 
which  was  material  only  in  case  the  law 
applicable  to  certain  facts  was  as  con- 
tended by  the  plaintiff,  the  decision  of  the 
appellate  court  establishes  the  law  as  to 
these  fact 8  in  his  favor. — Hill  v.  Maryland 
Casualty  Co.,  28  Cal.  App.  422,  152  Pac.  953. 

351.  When  an  appellant  ceases  to  pursue 
his  appeal  from  one  appellate  court  to  a 
higher,  though  he  might  do  so,  the  decision 
of  the  court  where  he  sees  fit  to  rest  is  a 
final  one. — Hill  v.  Maryland  Casualty  Co.,  28 
Cal.  App.  422,  152  Pac.  953. 


552.  Evidence  not  within  the  doctrine— 
An  to  generally. — The  doctrine  of  the  law 
of  the  case  related  to  the  point  of  law  as 
resulting  from  the  facts  found,  but  does 
not  extend  to  the  facts  themselves,  even 
in  those  cases  in  which  the  court  in  its 
opinion  recites  the  facts,  and  the  opinion 
remains  the  law  of  the  case  so  long  only 
as  the  facts  remain  the  same;  if  on  a  new 
trial  the  evidence  shows  a  different  state 
of  facts  from  that  shown  on  the  first  trial, 
on  a  second  appeal  the  opinion  and  deci- 
sion of  the  court  on  the  first  appeal  no 
longer  remains  the  law  of  the  case  and  will 
not  be  binding  on  the  appellate  court. — 
Mitchess  v.  Davis,  23  Cal.  381;  Sneed  v.  Os- 
born,  25  Cal.  619,  629;  Sharon  v.  Sharon,  79 
Cal.  633,  653,  22  Pac.  26,  131;  People  v.  Ham- 
ilton, 103  Cal.  488,  496,  87  Pac.  627. 

353.  The  doctrine  of  "the  law  of  the 
case,"  generally  speaking,  has  reference 
only  to  the  principles  of  law  announced  by 
the  court  as  those  to  be  applied  to  a  retrial 
of  fact.  It  does  not  embrace  the  facts 
themselves  nor  include  points  of  law  not 
presented  and  determined. — Cowell  v.  Sny- 
der, 171  Cal.  291,  162  Pac.  920. 

354.  The  doctrine  of  the  "law  of  the 
case"  is  not  applicable  to  a  Judgment  given 
after  a  second  trial,  where  the  first  judg- 
ment is  reversed  as  a  whole  and  the  cause 
retried  upon  amended  pleadings  and  the  evi- 
dence of  the  two  trials  not  identical. — Cow- 
ell v.  Snyder,  171  Cal.  291,  152  Pac.  920. 

555.  Same — Additional  evidence  Justify- 
ing a  different  decision. — Where,  upon  a  re- 
trial, the  court  finds,  upon  sufficient  evi- 
dence, that  the  action  is  not  barred  as  to 
one  of  the  parties,  a  reversal  upon  the 
former  appeal,  based  upon  the  failure  of 
the  court  to  find  upon  the  evidence  that  the 
action  was  barred  as  to  such  party,  is  not 
the  law  of  the  case. — Hibernia  Sav.  &  L. 
Soc.  v.  Farnham,  153  Cal.  583,  96  Pac  9. 

556*  Same— Different  findings  en  subse- 
quent appeal. — A  decision  on  a  former  ap- 
peal, based  upon  inferences  from  findings  of 
total  mental  incapacity,  that  the  mortgage 
was  void,  is  not  the  law  of  the  case  upon 
a  subsequent  appeal  where  the  findings 
were  that  mortgagor  was  of  unsound  mind 
but  not  entirely  without  understanding, 
showing  a  case  for  rescission  as  provided  in 
section  39  Civil  Code. — Jacks  v.  Deering,. 
150  Cal.  276,  88  Pac.  909. 

557.  Same— Retrial    ef    wanes    of    fact*— 

The  doctrine  of  the  law  of  the  case  does 
not  apply  to  the  retrial  of  issues  of  fact.— 
Barrett-Hicks  Co.  v.  Glas,  14  Cal.  App.  297, 
111  Pac.  760. 

558.  Same— Statement  of  evidence  by  ap- 
pellate court. — When  the  appellate  court 
states  the  evidence,  such  statement  in  no 
manner  controls  the  court  below,  and  can 
not  prejudice  the  parties  upon  the  new  trial. 
It  is  only  upon  questions  of  law  that  the 
decision  of  the  appellate  court  becomes  the 
law  of  the  case. — Allen  v.  Bryant,  155  Cal. 
258,  100  Pac.  704. 
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359.  When  the  question  of  fact  for  de- 
termination depends  upon  the  credit  to  be 
given  the  witnesses,  the  weight  of  the  evi- 
dence, the  inferences  of  fact  therefrom, 
the  sufficiency  of  the  evidence  is  to  be  de- 
termined by  the  trial  court,  and  the  opinion 
of  the  appellate  court  upon  the  question  is 
merely  an  opinion  and  not  a  finding  of  fact, 
and  does  not  control. — Allen  v.  Bryant,  165 
Cal.  258,  100  Pac.  704. 

360.  Federal  court  decision— Not  law  of 
tne  ease  1m  state  court,  wnen. — In  an  in- 
stance in  which  a  party  sues  in  the  federal 
district  court,  and  the  federal  appellate 
court  remands  the  case  for  a  new  trial,  the 
decision  on  the  law  point  will  not  be  the 
law  of  the  case  in  a  state  court,  where  the 
plaintiff  dismisses  his  action  in  the  federal 
court  and  sues  in  the  state  court.— Wells 
v.  Western  Union  Tel  Co.,  144  Iowa  605,  138 
Am.  St.  Rep.  817,  24  L.  R.  A.  (N.  S.)  1046, 
128  N.  W.  871. 

Ml.  Interest  of  soa  in  father's  estate— 
Decision  npoi  former  appeal  as  to  the  in- 
terest of  a  son  in  his  father's  estate  is  not 
the  law  of  the  case  as  to  his  right  of  inher- 
itance from  his  mother.  Nor  can  any  re- 
marks in  the  former  appeal  constitute  the 
law  of  the  case  upon  an  appeal  in  the  con- 
test of  the  mother's  will.— Estate  of  Wick- 
ersham,  168  Cal.  614,  96  Pac.  311. 

3*2.    Limitations  of  rule— Two  appeals  at 

smme   time. The    rule    does    not    apply    in 

case  where  there  has  been  an  appeal  from 
the  judgment  and  one  from  an  order  deny- 
ing new  trial  in  same  case,  and  court  in 
passing  on  one  has  declared  a  rule  of  law 
upon  which  no  action  has  or  can  be  taken 
until  second  appeal  is  also  disposed  of.     In 
such    case   court   may   fully    investigate   in 
deciding     second     appeal,    and     modify    or 
wholly   change   its   former   decision,   where 
satisfied  that  error  has  been  committed;  be- 
cause case  is  to  be  regarded  as  within  con- 
trol  of   supreme   court   until   both    appeals 
are  decided.— Sharon  v.  Sharon,  79  Cal.  633, 
658,  22  Pac.  26,  131. 
See  par.  83,  this  note. 

Hew  points — Not  presented  or  con- 
^^^  9B  urut  appeal,  presented  and  ar- 
gued on  second  appeal,  the  reason  for  the 
rule  does  not  exist,  and  the  rule  itself  is 
inapplicable.— Ehrlich  v.  Ewald,  66  Cal.  97. 
98  4  Pac.  1062;  Sharon  ▼.  Sharon,  79  Cal. 
633.  658,  22  Pac  26,  181;  People  v.  Hamilton, 
103  CaL  488,  496,  37  Pac.  627. 

344.  Point  not  made  or  passed  on— An- 
#tfccr  "extinction"  in  tne  nard-and-fast  rale 
Is  drawn  in  those  cases  in  which  the  point 
presented  and  argued  on  the  second  appeal 
was  not  made  or  not  passed  in  the  first  ap- 
peal.—Anderson  v.  Hancock,  64  Cal.  455, 
2  Pac  3;  Sharon  v.  Sharon,  79  Cal.  633, 
♦S3,  22  Pac.  26,  181;  People  ▼.  Hamilton, 
103  Cal.  488,  496.  37  Pac  627. 

365.  Where  a  point  is  not  raised  on  a 
former  appeal,  the  decision  of  the  supreme 
court  does  not  become  the  law  of  the  case 
as  to  such  point  on  a  second  appeal  to  the 


district  court  of  appeal. — Knight  v.  Hall,  28 
Cal.  App.  435,  152  Pac.  952. 

866.     Same— Question  left  undecided. — The 

decision  upon  a  former  appeal  from  an  order 
denying  the  probate  of  a  deed  as  a  will, 
that  it  purported  on  its  face  to  be  a  gift 
in  preesenti  of  personal  property,  with  en- 
joyment postponed  to  the  death  of  the 
grantor,  and  not  a  will,  is  not  the  law  of 
the  case  upon  the  question  as  to  whether 
the  deed  was  effective  for  the  purpose,  that 
question  having  been  expressly  left  unde- 
cided, and  that  question  may  be  determined 
for  the  first  time  on  a  second  appeal  from 
an  order  charging  the  administratrix  with 
the  amount  of  a  deposit  left  in  bank  by  the 
decedent — Estate  of  Hall,  154  Cal.  629,  93 
Pac.  269. 

367.     Opinion  going  beyond  the  case— As 
to   general   rule. — A   judicial   opinion   going 
beyond  the  case  may  be  entitled  to  respect, 
but  ought  not  to  control  judgment  in  subse- 
quent suit  when  the  very  point  is  presented 
for  decision. — Ex  parte   Young  Ah   Gow,   73 
Cal.    438,    448-449,     15    Pac.     76;    Norris    v. 
Moody,  84  Cal.  143,  149,  24  Pac.  37;  In  matter 
Johnson,  98  Cal.  531,  642,  21  L.  R.  A.  380,  33 
Pac.    460;    Cohens   v.    State    of   Virginia,    19 
U.  S.   (6  Wheat.)    264,  399,  5  L.  ed.  257,  290. 
See  Kan.  Pacific  Ex.  Co.  v.  Foley,  46   Kan. 
457,   464,   26   Am.  St.   Rep.   107,    26   Pac.   665. 
Me.  Decoster  v.  Wing,  76  Me.  450;  Haines  v. 
City  of  Lewiston,  84  Me.  18,  25,  24  Atl.  430. 
Mont.  Blue  Bird  Min.  Co.  v.  Murray,  9  Mont. 
468,    474,    23   Pac.    1022.      N.   Y.   Southard    v. 
Curley,  134  N.  Y.  148,   155,  30  Am.  St  Rep. 
642,   16  L.   R.  A.   561,   31   N.   E.   330.     W.  Va. 
Clarke    &    Co.    v.    Figgins,    27    W.    Va.    663. 
Fed.  Carroll   v.  Lessee  of  Carroll,   57   U.   S. 
(16  How.)    275,  14  L.  ed.  936,   941;  Northern 
Nat.  Bank  v.  Porter  Tp.  Trustees,  110  U.  S. 
608,  616,   28  L.  ed.   258,   261,   4  Sup.  Ct.  Hep. 
264;  Barney  v.  Winona  &  St.  P.  R.  Co.,  117 
U.  S.  228,  231,  29  L.  ed.  858,  6  Sup.  Ct.  Rep. 
664;   Hans  v.   Louisiana,    134  U.   S.  1,   20,   3a 
L.  ed.  842,  849,  10  Sup.  Ct.  Rep.  504;  Lelsy  v. 
Hardin,  135  U.  S.  100,  135,  34  L.  ed.  128,  141, 
10  Sup.  Ct.  Rep.   681;   Hovey   v.   Home   Ins. 
Co.,   10  Bankr.   Reg.   229;   United  States   ex 
rel.  Stokes  v.  Kendall,  6  Cr.  C.  C.  163,  260, 
26  Fed.  Cas.  702;  Fidelity  Trust  Co.  v.  Gill 
Car  Co.,  25  Fed.  737,  748;  Northern  Pac.  Co. 
v.  Sanders,  46  Fed.  239,   244;  Northern  Pac. 
R.    Co.   v.    Barden,    46   Fed.    592,   617.     Ena*. 
Revell  v.  Hussey,   2  Ball  &  B.  280,  12  Rev. 
Rep.  87;  Richardson  v.  Mellish,  2  Bing.  229, 
248,  9  Eng.  C.  L.  391,  27  Rev.  Rep.  603. 

As    to    California    doctrine,    see    par.    341, 
this  note. 

368.  Same  — Action  for  dissolution  and 
receiver  —  Opinion  on  accounting.  —  What 
may  he  eaid  in  the  opinion  of  the  district 
court  of  appeal  on  the  subject  of  account- 
ing in  an  action  involving  a  partnership, 
wherein  the  prayer  of  the  complaint  is  for 
a  dissolution  of  the  Arm  and  appointment 
of  receiver,  not  for  accounting,  does  not 
constitute  the  law  of  the  case. — Miller  v. 
Kraus  (not  officially  reported),  155  Pac.  838. 
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869.     Opinions  unnecessarily  expressed  do 

not  settle  the  law;  the  law  is  settled  only 
by  a  decision  of  the  point  when  being;  the 
ground,  or  at  least  one  of  the  grounds,  of 
Judgment. — State  v.  McGlynn,  20  Cal.  233, 
276,  81  Am.  Dec.  118. 

3170.  Premature  action— Opinion  respect- 
ing.— In  this  case,  where  the  appellant  con- 
tends that  the  action  was  prematurely 
brought,  the  adverse  views  of  the  appellate 
court  upon  the  former  appeal  as  to  that  is- 
sue must  be  adhered  to  as  the  law  of  the 
case. — Morrell  v.  San  Tomas  Drying;  &  Pack- 
ing; Co.,  30  Cal.  App.  194,  157  Pac.  818. 

S71.  Previous  ruling;  by  supreme  court— 
Upon  point  distinctly  mnde  may,  in  other 
cases,  be  only  authority  to  be  followed  or 
affirmed,  modified  or  overruled,  according 
to  its  intrinsic  merit;  but  in  the  case  in 
which  it  is  made  it  is  more  than  authority, 
— it  is  final  adjudication  from  consequences 
of  which  courts  can  not  depart  and  the  par- 
ties can  not  relieve  themselves. — Phelan  v. 
City,  etc.,  San  Francisco,  20  Cal.  89,  45. 

872.  Whatever  view  of  supreme  court 
might  be  if  the  case  were  before  them  for 
first  time,  is  of  no  moment;  the  former  de- 
cision is  the  law  of  the  case  in  the  most 
exact  and  restricted  sense  in  which  it  can 
be  claimed  that  doctrine  of  res  adjudicate 
should  have  application. — Lucas  v.  City  of 
San  Francisco,  28  Cal.  591,  594. 

378.  In  construing  judicial  decisions,  that 
only  is  held  to  be  authoritatively  decided 
which  was  necessarily  involved  in  decision 
of  the  cause. — Banks  v.  Moreno,  39  Cal.  238, 
238;  Fulton  v.  Hanlow,  20  Cal.  450,  482,  486; 
Norris  v.  Moody,  84  Cal.  148,  149,  24  Pac. 
37.  See  Mass.  Gilbert  y.  Thompson,  68 
Mass.  (9  Cush.)  848,  850;  Hawks  v.  Trues- 
dell,  99  Mass.  557.  N.  Y.  People  v.  John- 
son, 38  N.  Y.  68,  97  Am.  Dec.  770;  Woodgate 
v.  Fleet,  44  N.  Y.  1,  13.  Fed.  Semple  v.  Bank 
of  British  Columbia,  5  Sawy.  C.  C.  394,  399, 
21  Fed.  Cas.  1068. 

374.  A  decision  is  not  even  authority  ex- 
cept upon  points  actually  passed  upon  by 
the  court,  and  which  are  directly  involved 
in  the  case. — Hart  v.  Burnett,  15  Cal.  530, 
598;  Norris  v.  Moody,  84  Cal.  148,  149,  24 
Pac.  37. 

375.  Ruling  without  prejudice. — The  ad- 
mission of  evidence  over  plaintiff's  objec- 
tion is  without  prejudice  where  the  finding 
upon  the  issue  affected  was  in  his  favor. — 
Woolwine  v.  Storrs,  148  Cal.  18,  82  Pac  434. 

XVII.   DETERMINATION  AND  DECISION— 
1.    DECISION  IN  GENERAL. 

876.  As  to  general  powers. — Under  the 
plenary  powers  vested  in  the  supreme  court 
by  the  above  section,  it  will  order  a  judg- 
ment in  a  proper  case  only,  and  will  order  a 
new  trial  where  the  action  seems  to  demand 
it.— Alden  v.  Mayneld,  164  Cal.  6,  127  Pac 
46,  49. 

877.  Same— To  correct  mistake  of  lower 
court. — Appellate  court  is  without  author- 
ity to  oorrect  a  mistake  made  in  the  entry 


of  a  judgment  in  the  lower  court — Har- 
baugh  v.  Lassen  Irrigation  Co.,  31  Cal.  App. 
764,  161  Pac  756. 


878.  Same—To  revise  own  decision. — Su- 
preme court  has  no  power  to  revise  its 
judgments. — Argenti  v.  City  of  San  Fran- 
cisco, 30  Cal.  458,  466;  Blanc  v.  Bowman, 
22  Cal.  28,  25;  Leese  v.  Clark,  20  Cal.  387. 

379.  Quaere  whether  change  in  conclu- 
sions by  the  court  is  permissible  and 
whether  a  different  judgment  may  be  en- 
tered from  that  first  ordered,  raised  but  not 
decided.  —  Sichel  v.  Carrillo,  42  Cal.  493. 
See  First  Nat.  Bank  of  Fresno  v.  Dusy,  110 
Cal.  69,  76,  42  Pac.  476. 

880.  Decision  —  Filing  of  to  be  made 
within  thirty  days  after  submission. — See, 
post,  8  632  and  note. 

See,  also,  ante,  I  49,  note  par.  2. 

As  to  where  to  be  filed,  see,  ante,  I  49, 
note  par.  3. 


881.  Same— In  writing. — Decision  of  ap- 
pellate court  ie  required  to  be  in  writing. — 
See,  post,  |  632  and  note. 

See,  also,  ante,  I  49,  note  par.  1. 


882.  Same  —  Paramount  —  Until  reversed 
or  modified  by  Itself. — Supreme  court's  deci- 
sions are  paramount  and  must  be  accepted 
by  all  inferior  tribunals;  nisi  prius  courts 
are  not  at  liberty  to  set  aside  or  disregard 
them  because  it  may  seem  to  latter  courts 
that  decisions  are  unsound. — People  v.  Mc- 
Guire,  45  Cal.  56,  58.  See  Leese  v.  Clark, 
20  Cal.  387,   415. 


888.  Same—Same— "Decisions  of  courts 
are  set  the  lawj  they  are  only  evidence  of 
the  law,  and  this  evidence  is  stronger  or 
weaker  according  to  number  and  uniformity 
of  adjudications,  the  unanimity  or  the  dis^ 
sension  of  the  judges,  the  solidity  of  the 
reasons  on  which  the  decisions  are  founded, 
and  the  perspicuity  and  precision  with 
which  those  reasons  are  expounded." — Hib- 
bits  v.  Jack,  97  Ind.  670,  578,  49  Am.  Rep. 
478. 

884.  Final  —  Unless  rehearing  granted 
within  thirty  days)  the  constitutional  pro- 
vision makes  no  distinction  in  this  respect 
between  cases  of  original  and  appellate  ju- 
risdiction.—  Grangers'  Bank  v.  Superior 
Court,  101  Cal.  198,  86  Pac.  642. 

An  to  rehearing*,  see  Part  III,  this  note. 

384a.  A  final  adjudication  where  it  de- 
termines the  rights  of  the  parties,  requir- 
ing only  to  be  embodied  in  form  by  entry 
of  proper  judgment  in  lower  court;  entry 
of  such  judgment  is  only  duty  devolving 
upon  lower  court  in  such  case. — Heinlen  v. 
Martin,  89  Cal.  181;  Keller  v.  Lewis,  56  Cal. 
466. 


Same— Retrial  In  lower  court  would 
be  error,  and  any  judgment  rendered  on  such 
retrial  would  be  void. — Heinlen  v.  Martin, 
69  Cal.  181;  Argenti  v.  City  of  San  Fran- 
cisco, 80  Cal.  458,  460. 

386.    As  to  new  trial,  see  Part  XXI,  this 
note. 
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187.  Mode  of  rendering  decision  and  en- 
tering judgment. — "There  has  never  been 
any  particular  uniformity  in  mode  pursued 
by  supreme  court  in  rendering  its  decisions, 
or  entering  its  judgments.  For  the  most 
part  they  follow  the  language  of  the  opin- 
ion of  the  judge  who  delivered  it.  In  some 
cases  the  language  Is:  'The  judgment  is 
reversed';  in  others:  'Judgment  reversed, 
and  bill  dismissed';  and  others:  'Reversed, 
and  final  judgment  for  the  plaintiff/  or  de- 
fendant, as  the  case  may  be." — Murray, 
C.  J„  In  Stearns  v.  Aguirre,  7  Cal.  443,  447. 

388.  Reasons  Given  for  decision  or  rul- 
ing, by  lower  court,  though  wrong,  will 
not  be  ground  for  reversal  where  decision 
or  ruling  is,  in  law,  correct. — See  Part  XV, 
this  note. 

389.  Same  Of  counsel*— Not  to  control 
supreme  court  in  arriving  at  decision.  It 
is  immaterial  whether  point  on  which  case 
is  decided  was  raised  by  counsel  in  argu- 
ment or  not.  as  court  is  bound  to  decide 
according  to  law  of  whole  case,  and  not 
according  to  views  or  reasonings  of  coun- 
sel.—Hubbard  v.  Sullivan,  18  Cal.  608,  626. 
See  San  Francisco  v.  Beideman,  17  Cal.  443. 

XVHIi    DETERMINATION    AND    DECISION 
—2.     AFFIRMANCE. 

As   to    tflraaiec   on   appeal,    la    general, 

see  2  R.   C.  L.,  p.  276,  5  230. 

330.  Afllrmanee  on  appeal— As  to  gen- 
erally.— Where  a  notice  of  appeal  in  the 
court  below  confers  jurisdiction  upon  the 
appellate  court,  and  a  mere  inspection  of 
the  record  shows  that  the  appellant  is  en- 
titled to  no  relief,  the  proper  order  for  the 
appellate  tribunal  in  response  to  a  motion 
to  dismiss  is  to  affirm  the  order  of  the 
lower  court. — Ulm  v.  Prather,  29  Cal.  App. 
92,  154  Pac.  611. 

331.  Same—Death  of  appellant.  —  Where 
appellant  dies  pending  appeal  the  judgment 
will  be  affirmed  nunc  pro  tunc  as  of  date 
of  submission. — Estate  of  Dolbeer,  149  Cal. 
253,  86  Pac.  695. 

As  to  death  of  party  to  an  appeal  pend- 
ing disposition  thereof,  see  Part  IX,  this 
note. 


333.     Same— Judgment  can  not  be  affirmed 
•n    gronnds    not    rained    In    trial    court. — A 

judgment  in  an  action  to  cancel  a  contract 
for  the  sale  of  land  can  not  be  affirmed  on 
appeal  because  of  matters  as  to  which  there 
was  nothing  had  at  the  trial  showing  that 
the  successful  party  relied  thereon,  and  the 
complaint  contained  no  averments  relating 
thereto. — Rheingans  v.  Smith,  161  Cal.  366, 
119  Pac   494. 


Elec.  R.  Co.,  166  Cal.  264,  49  L.  R.  A.  (N.  S.) 
737,  136  Pac.  644. 

894.     Affirming  order  granting  new   trial. 

— Supreme  court  may  affirm  order  of  trial 
court  granting  new  trial,  without  regard 
to  reasons  that  may  have  been  assigned 
therefor. — Thompson  v.  Felton,  54  Cal.  547; 
In  re  Crozier,  74  Cal.  180,  15  Pac.  618.  See 
People  v.  Crowey,  56  Cal.  36,  39;  Wakeham 
v.  Barker,  82  Cal.  46,  50,  22  Pac.  1131. 

395.  Supreme  court  may  affirm  order  of 
lower  court  granting  new  trial  on  grounds 
other  than  those  to  which  trial  court  lim- 
ited itself,  where  there  are  other  grounds 
upon  which  order  should  have  been  made 
— Thompson  v.  Felton,  54  Cal.  647. 

306.  Attachment— Dissolution  by  supreme 
court   on   affirmance  —  Former   practice. — It 

was  formerly  held  that  the  supreme  court 
would  reverse  an  order  wrongfully  refus- 
ing to  dissolve  an  attachment,  although 
affirming  the  judgment  against  the  defend- 
ant in  attachment. — Griswold  v.  Sharpe,  2 
Cal.  17,  24. 

337.  Approved  in  Taaffe  v.  Rosenthal.  7 
Cal.  514,  518  (which  is  overruled  by  Allender 
v.  Fritts,  24  Cal.  447;  Myers  v.  Mott,  29  Cal. 
359,  362,  89  Am.  Dec.  49).  See  Windt  v.  Ban- 
niza,  2  Wash.  147,  154,  26  Pac.  189. 

338.  Criticised*  but  the  rule  applied  in 
the  particular  case,  in  Williams  v.  Glas- 
gow, 1  Nev.  683,  637. 

390.  Distinguished  in  Wehle  v.  Kerbs,  6 
Colo.  167,  168. 

400.  Overruled  in  Allender  v.  Fritts,  24 
Cal.  447,  448;  Myers  v.  Mott,  29  Cal.  362,  89 
Am.  Dec.  49.  See  Herman  v.  Paris,  81  Cal. 
626,  22  Pac.  971. 


401.     Same  —  Same  —  Present    practice.  — 

Under  the  present  practice  the  rule  is  dif- 
ferent.— See,  post,  55  939,  963  and  notes. 

XIX.     DETERMINATION    AND    DECISION 
—3.    MODIFICATION. 

As  to  modification  of  Judgment  of  lower 
court  on  appeal,  see  2  R.  C.  L.,  p.  277,  55  231- 
234. 

As  to  modification  of  Judgment  on  appeal 
where  all  adverse  parties  have  not  been 
served  with  notlee  of  appeal,  post,  5  940  and 
note. 

As  to  modification  of  Judgment  by  appel- 
late court  on  rehearing,  see,  pars.  38,  39, 
this  note. 

As  to  modification  of  a  Judgment  for  In- 
terest upon  unpaid  Interest  greater  than 
that  allowed  under  section  1019,  Civil  Code, 

see   Kerr's   Cyc,   Civil   Code,   2d   ed.,    5  1919, 
note. 


Same— On  remission  by  respondent. 

— Where  on  appeal  the  appellate  court  de- 
termines that  the  only  ground  warranting 
a  reversal  was  the  erroneous  admission  of 
evidence  on  the  matter  of  damages,  the  re- 
spondent may  ask  and  be  permitted  to  remit 
a  part  of  the  judgment,  and  the  court  may 
upon  such  remission  deny  a  new  trial  and 
Affirm  the  Judgment. — Slmoneau  v.  Pacific 
C.C.P.— 1  97 


402.  As  to  remission  of  damages  and  af- 
firmance,— as  to,  see  Doll  v.  Feller,  16  Cal. 
432,  434;  De  Costa  v.  Massachusetts  Flat  W. 
&  M.  Co.,  17  Cal.  613,  618;  Muller  v.  Boggs, 
25  Cal.  175,  187;  Lamping  v.  Hyatt.  27  Cal. 
99,  104;  Carpentier  v.  Gardiner,  29  Cal.  160, 
165;  Atherton  v.  Fowler,  46  Cal.  320.  323, 
327. 

See  pars.  424,  437,  this  note. 
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408.  Conditional—  Upon  refpondenfi  cob- 
aeut  tbereto. — Where  judgment  is  not  war- 
ranted by  facts  found  by  trial  court, 
supreme  court  may  modify  judgment  to  cor- 
respond with  facts  found,  conditionally 
upon  respondent's  consenting  thereto,  other- 
wise judgment  to  be  reversed. — Lamping  v. 
Hyatt,  27  Cal.  99,  104. 


404.  Same  — When  not  granted. — Where 
complaint,  evidence  as  admitted,  verdict, 
and  judgment  are  in  harmony,  but  judg- 
ment is  erroneous  by  reason  of  wrong  con- 
struction put  upon  description  of  land  in 
one  of  deeds  admitted  in  evidence,  court 
can  not  modify  judgment,  but  must  re- 
verse It  and  grant  new  trial. — Hicks  v. 
Coleman,  25  Cal.  122,  145,  85  Am.  Dec.  103. 
See  Clark  v.  Huber,  20  Cal.  196,  198. 

405.  Where  there  is  a  discrepancy  be- 
tween finding  of  fact 8  and  judgment,  su- 
preme court  may,  on  appeal,  order  proper 
modification  of  judgment. — Clark  v.  Huber, 
20  Cal.  196. 

406.  Otherwise  where  judgment  is  in 
harmony  with  pleadings  and  findings  of 
fact,  but  is  erroneous  by  reason  of  variance 
between  findings  and  proof. — Clark  v.  Hu- 
ber, 20  Cal.  196;  Hicks  v.  Coleman,  25  Cal. 
122,  145,   85  Am.  Dec.   108. 

407.  On  appeal  from  order  denying  new 
trial  supreme  court  may,  where  case  re- 
quires it,  go  back  to  complaint  and  strike 
out  one  or  more  of  causes  of  action,  and  if 
good  cause  remain,  and  findings  authorise 
it,  modify  judgment;  otherwise  not. — Ar- 
gent! v.  City  of  San  Francisco,  80  Cal.  458, 
459. 


408.  Conformity  to  facta — Findings 
xnpported  by  facta. — Where  in  an  action  for 
specific  performance,  it  appears  on  appeal, 
that  a  finding  as  to  the  amount  of  the  in- 
cidental expense  is  unsupported  by  the  evi- 
dence, and  the  respondents,  in  order  to 
avoid  a  retrial,  offer  to  remit  the  excess,  the 
judgment  will  be  modified  accordingly. — 
Pearsall  v.  Henry,  158  Cal.  819,  95  Pac. 
159. 

409.  Where,  in  an  action  in  equity  for  the 
rescission  of  a  £111  of  sale  on  the  ground  of 
fraudulent  imposition,  the  court  found  that 
a  return  of  the  property  was  impracticable, 
and  after  stating  an  account,  rendered  a 
personal  monetary  judgment  for  plaintiff, 
wherein  the  defendant  Is  charged  with  a 
promissory  note  payable  to  the  plaintiff 
and  deposited  as  collateral  with  defendant, 
as  to  which  the  evidence  of  the  plaintiff  and 
the  maker  is  contradictory  as  to  whether  it 
was  given  for  a  consideration  or  was  merely 
an  accommodation  note,  and  there  was  no 
evidence  as  to  the  responsibility  of  the 
maker  or  the  value  of  the  note,  it  was  in- 
equitable to  charge  the  defendant  there- 
with, and  the  judgment  will  be  modified  ac- 
cordingly.— Swan  v.  Talbot,  152  Cal.  147,  94 
Pac.  238. 

410.  Where,  in  an  action  by  a  contractor 
upon  a  quantum  meruit  for  the  reasonable 
value  of  services  and  material  and  expenses 


incurred  in  the  construction  of  a  building, 
there  was  a  finding  of  an  expenditure  for 
watchmen,  etc.,  upon  the  building,  but  also, 
as  an  erroneous  conclusion  of  law,  found 
that  the  plaintiff  was  not  entitled  to  re- 
cover therefor,  the  judgment  will  be  modi- 
fied on  appeal  by  adding  the  amount  of  the 
finding. — American -Hawaiian  Engineering 
&  Const.  Co.  v.  Butler,  17  Cal.  App.  766,  121 
Pac.  709. 

411.  Where,  in  an  action  upon  contract 
against  a  partnership  and  one  of  the  part- 
ners Individually,  the  judgment  against  the 
individual  is  unsupported  by  the  evidence, 
the  judgment  may  be  modified  on  appeal  so 
as  to  be  a  judgment  against  the  partnership 
alone. — Redwood  City  Salt  Co.  v.  Whitney, 
153  Cal.  424,  95  Pac.  885. 

412.  Where  tne  judgment  for  a  writ  of 
mandate  to  compel  a  county  auditor  to  draw 
his  warrant  in  petitioner's  favor  for  the 
amount  of  his  salaries  as  fire  warden  and 
as  fish  and  game  warden  was  erroneous  as 
to  the  salary  as  lire  warden,  but  was  a  cor- 
rect adjudication  as  to  petitioner's  rights 
as  fish  and  game  warden,  the  judgment  will 
be  modified  on  appeal  so  as  to  authorize 
the  drawing  of  a  warrant  for  the  latter 
only. — Welch  v.  Ware,  161  Cal.  649,  119  Pac. 
1080. 

413.  Where  costs  erroneously  charged  to 
plaintiff  personally,  judgment  may  be  modi- 
fied on  appeal  so  as  to  charge  estate,  fund 
or  party  represented,  without  reversal, 
where  suit  was  brought  as  trustee  of  ex- 
press trust — Sterling  v.  Gregory,  149  Cal. 
122,  85  Pac.  805. 

414.  Costa— -On  modification  of  judgment. 
—See,  post,  1 1027  and  note. 

415.  Same— Inclvaton  of  coats. — Where  it 
appeared  that  appellant  was  entitled  to  her 
costs  under  section  1022,  post,  the  judgment 
was  modified  as  to  that  portion  which  de- 
creed that  none  of  the  parties  should  re- 
cover costs  in  the  action,  so  as  to  allow 
appellant  her  costs. — Petitpierre  v.  Magulre, 
155  Cal.  252,  100  Pac.  690. 


410.  Criminal  enae  —  Imprisonment  and 
fine— Imprisonment  to  pay  fine. — Where  Im- 
prisonment and  fine  and  imprisonment  to 
pay  fine  in  addition,  is  imposed  in  a  criminal 
case,  the  appellate  court  may  modify  the 
judgment  by  striking  out  the  invalid  por- 
tion relating  to  imprisonment  to  pay  fine. — 
People  v.  Kerr,  16  Cal.  App.  276,  114  Pac. 
584. 


417.     Effect  of— Jadgment  la  not  aet  nalde 

by  order  of  supreme  court  on  appeal  modify- 
ing it  by  reducing  amount,  and  it  will  draw 
interest  from  time  it  was  rendered  in  trial 
court. — Clark  v.  Dunnam,  46  Cal.  205,  208. 


418.     Ejectment— Poeseaaion  bat  not 

•cm  being  warranted  by  facta  found  by 
trial  court,  judgment  for  possession  and 
damages  will  he  affirmed  by  supreme  court 
on  respondent's  remitting  damages  and  pay- 
ing costs  of  appeal. — Doll  v.  Feller,  16  Cal. 
432,  434.     See  De  Costa  v.  Massachusetts  F, 
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W.  &  Min.  Co.,  17  Cal.  613,  618;  Muller  v. 
Boggs,  25  Cal.   175,  187. 

.41*.    Same— Plaintiff  being-  In  possession 

of  entire  tract  sued  for,  answer  denying" 
damages,  it  will  be  reversible  error  for 
court  to  assess  damages  for  entire  tract, 
and  new  trial  will  bave  to  be  ordered,  even 
though  respondent  offers  to  remit  the  dam- 
ages as  to  land  be  had  possession  of,  where 
neither  pleading's  nor  finding's  of  fact  fix 
location  of  such  land,  because  under  such 
circumstances  supreme  court  can  not 
modify  judgment. — Ellis  v.  Jeans,  26  Cal. 
272,  278. 

42a,  Sane — Plalmtiff  lm  ejectment  show- 
ing- title,  where  defendant  relies  upon  ad- 
verse possession,  but  establishes  such  pos- 
session only  as  to  portion  of  demanded 
premises,  judgment  in  defendant's  favor  for 
entire  demanded  premises  will  be  erroneous, 
but  supreme  court  can  not  on  appeal  modify 
judgment  so  as  to  give  plaintiff  that  por- 
tion which  should  have  been  awarded  to 
him,  unless  record  contains  correct  descrip- 
tion of  that  part  of  demanded  premises  to 
which  defendant  is  entitled,  and  will  be 
compelled  to  reverse  judgment  and  order 
new  trial  as  to  whole  cause,  or  as  to  this 
particular  fact. — Hayes  v.  Martin,  45  Cal. 
559,  562. 

421.  Error  la  form  of  decree.— Appeal  by 
sabseqnent  llennolders  in  an  action  to  en- 
force a  mechanic's  lien,  where  there  is  an 
error  in  the  form  of  the  decree  requiring* 
the  unmatured  mortgage  debt  to  be  paid, 
the  appellants  may  object  to  the  form  of 
the  decree,  although  the  mortgagee  does 
not  appeal,  and  the  court  may  modify  the 
»ame  to  conform  to  the  findings,  without 
reversal. — Barrett-Hicks  Co.  v.  Olas,  14  Cal. 
-App.  303,  111  Pac.  760. 

422.  Error  In  Judgment— Gold-coin  Judg- 
ment entered  by  clerk  on  default  where 
complaint  does  not  pray  for  gold-coin  judg- 
ment, and  summons  does  not  say  Judgment 
will  be  taken  in  gold  coin,  is  erroneous. — 
Lamping*  v.  Hyatt,  27  Cal.  99,  104;  Lane  v. 
Gluckauf,  28  Cal.  288,  292,  87  Am.  Dec.  121, 
122;  Reese  v.  Stearns,  29  Cal.  273,  275; 
Noonan  v.  Hood,  49  Cal.  293.  See  Hazard 
r.  Cole,  1  Idaho  276,  287;  Knox  v.  Oerhauser, 
3  Mont.  267,  28*. 


la  on  appeal  will  be  en- 
tered up  against  respondent  where  he  en- 
tered Judgment,  by  default,  not  warranted 
by  the  pleadings,  and  failed  to  ask  trial 
tourt  for  proper  modification. — Noonan  v. 
Hood,  49  Cal.  293. 


— Remlaaioa  be- 
ta* made.  In  whole  or  in  so  far  as  exces- 
sive, judgment  as  thus  modified  will  be 
affirmed;  otherwise  reversed,  and  new  trial 
ordered.  —  Carpentler  v.  Gardiner,  29  Cal. 
160.  165;  Atherton  v.  Fowler,  46  Cal.  323, 
327;  Daves  v.  Southern  Pac.  Co.,  98  Cal. 
19.  35  Am.  8t.  Rep.  133,  32  Pac.  708. 
See  pars.  403,  437,  this  note. 

42ft.     Improper    allowance    of    Interest  — 
r.llmlnajrten  otc— A  judgment  may  be  modi- 


fied by  the  elimination  of  an  improper  al- 
lowance of  interest. — Coghlan  v.  Quarta- 
raro,  15  Cal.  App.  669,  116  Pac.  664. 

426.  In  nuisance  —  Abatement  but  not 
damages  warranted  by  facts,  judgment  will 
be  affirmed  on  respondent's  remitting  dam- 
ages and  paying  costs. — De  Costa  v.  Massa- 
chusetts F.  W.  &  Min.  Co.,  17  Cal.  613,  618. 

427.  la  replevin  —  Possession  but  not 
damages  warranted  by  evidence,  judgment 
will  be  affirmed,  if  respondent  remits  dam- 
ages, otherwise  Judgment  will  be  reversed 
and  new  trial  ordered. — Atherton  v.  Fowler, 
46  Cal.  320,   323,   327. 

428.  Judgment  greater  tnan  prayed  for 
la  complaint  or  specified  in  summons,  ren- 
dered on  default,  is  erroneous,  and  will  be 
modified  by  requiring  remitter  of  excess, 
or  will  be  reversed. — Lamping  v.  Hyatt,  27 
Cal.  99,  102;  Gautier  v.  English,  29  Cal.  165, 
168.  See  Wilbur  v.  Maynard,  6  Colo.  483, 
488;  Lowe  v.  Turner,  1  Idaho  107,  112;  Bank 
of  California  v.  Dyer,  14  Wash.  279,  283,  44 
Pac.  634. 

429.  On  trial  on  merits,  court  may  grant 
any  relief  consistent  with  case  made  in 
complaint  and  embraced  within  issue. — Lane 
v.  Gluckauf,  28  Cal.  288,  294,  87  Am.  Dec. 
121,  124.  See  Cassacla  v.  Phoenix  Ins.  Co., 
28  Cal.  628,  631;  Qautier  v.  English,  29  Cal. 
165,  168;  Corcoran  v.  Doll,  32  Cal.  82,  88; 
Nevada  Co.  &  S.  C.  Co.  v.  Kidd,  37  Cal.  282, 
324;  Rhemke  v.  Clinton,  2  Utah  230,  237. 

480.     May   render   proper   Judgment. — The 

supreme  court  may  render  such  judgment 
as  court  below  should  have  rendered. — Ga- 
han  v.  Neville,  2  Cal.  81;  Grayson  v.  Guild, 
4  Cal.  122,  125;  Anderson  v.  Parker,  6  Cal. 
197,  201;  Crosby  v.  McDermltt,  7  Cal.  146, 
148;  Wallace  v.  Eldredge,  27  Cal.  495,  497; 
People  v.  Sierra  8.  Q.  M.  Co.,  89  Cal.  511, 
516;  Foucault  v.  Pi  net,  48  Cal.  136;  Noonan 
v.  Hood,  49  Cal.  298. 

430a.  "Under  its  authority  to  modify  any 
judgment  or  order  appealed  from,  when- 
ever it  is  shown,  either  by  the  record  on 
appeal,  or  by  the  admission  or  consent  of 
the  parties,  that  their  rights  can  be  fully 
determined  here,  this  court  will  render  its 
own  judgment  to  that  effect,  or  will  direct 
such  action  in  the  court  below  as  in  its 
opinion  will  best  conserve  the  rights  of 
the  parties  to  the  action,  without  subjecting: 
them  to  further  delay  or  expense.  This  rule 
is  followed  whether  the  error  is  found  upon 
an  examination  of  the  record  (Kern  Valley 
Bank  v.  Chester,  55  Cal.  49 ;  Woods  v.  Mer- 
rill, 57  Cal.  435);  or  appears,  upon  the  face 
of  the  judgment  (Union  Water  Co.  v.  Mur- 
phy's Flat  Fluming  Co.,  22  Cal.  621;  Fou- 
cault v.  Pinet,  43  Cal.  136);  or  is  confessed 
by  the  respondent  (Atherton  v.  Fowler,  46 
Cal.  320;  Oakland  Paving  Co.  v.  Bagge,  79 
Cal.  439,  21  Pac.  855;  Zellerbach  v.  Allen- 
berg,  99  Cal.  57,  33  Pac.  786);  or  when  the 
respondent  asks  for  or  consents  to  a  modi- 
fication (De  Costa  v.  Massachusetts  Flat 
Water  &  Min.  Co.,  17  Cal.  613;  Muller  v. 
Boggs,  25  Cal.  175,  187;  Carpentler  v.  Gar- 
diner,  29  Cal.   160;   Beamer   v.   Freeman,   84 
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Cal.  554,  24  Pac.  169)."— Fox  v.  Hale  &  Nor- 
cross  Silver  Min.  Co.,  122  Cal.  219,  221,  54 
Pac.    731. 

431.  On  appeal  from  order  denying  new 
trial. — Where  new  trial  Is  denied  by  trial 
court,  and  that  order  alone  is  appealed 
from,  supreme  court.  In  denying  new  trial, 
may,  where  cause  requires  it,  go  back  to 
the  complaint,  strike  out  one  or  more 
causes  of  action,  and  if  good  cause  remain, 
may  modify  the  Judgment. — Argent!  v.  City 
of  San  Francisco,  30  Cal.  458. 

482.     Ordered  when  —  As  to   generally.  — 

Modification  of  judgment  appealed  from  will 
be  ordered  where  justice  can  be  done,  and 
not  remand  for  new  trial. — Atherton  v.  Fow- 
ler, 46  Cal.  320,  821;  Daves  v.  Southern  Pac. 
Co.,  98  Cal.  19,  35  Am.  St.  Rep.  133,  32  Pac. 
708;  Eames  v.  Haver,  111  Cal.  401,  405,  43 
Pac.  1120;  Gans  v.  Woolfolk,  2  Mont.  458, 
466. 


483.  Same  Two  defendants,  only  one  of 
whom  appeal*,  judgment  may  be  reversed 
as  to  him,  and  allowed  to  stand  as  to  non- 
appealing  defendant. — Minturn  v.  Bay  lis,  33 
Cal.  129,  134;  St.  John  v.  Andrews  Institute, 
192  N.  Y.  882,  386,  85  N.  E.  143.  See  Smith 
v.  Enger,  28  Ark.  278. 

434.  Protecting  defendant  In  divorce 
•nit. — It  was  the  duty  of  the  trial  court,  in 
making  an  order  for  temporary  alimony 
pending  appeal,  to  protect  the  husband 
from  the  possibility  of  being  compelled  to 
pay  twice  for  the  same  period,  in  the  event 
of  an  affirmance  of  the  judgment  against 
him,  and  where  this  was  not  done,  the  su- 
preme court  will,  on  appeal  from  the  order, 
modify  the  same  accordingly. — Sheppard  v. 
Sheppard,  161  Cal.  353,  119  Pac.  492. 

435.  Striking  oat  Improper  allowance  of 
attorneys'  fees* — A  judgment  in  an  action 
for  the  foreclosure  of  a  mechanic's  lien, 
otherwise  properly  rendered,  may  be  modi- 
fled  on  appeal  by  striking  out  therefrom  an 
allowance  of  attorney's  fees,  improperly  in- 
cluded therein. — Mannix  v.  Tyron,  152  Cal. 
41,  91  Pac.  983. 

436.  Where  a  judgment  for  maintenance 
in  an  action  for  divorce  contained  an  im- 
proper item  for  attorney's  fees,  it  was  held 
that  the  judgment  might  be  modified  by 
striking  out  the  improper  item  without  the 
necessity  of  a  reversal. — Sheppard  v.  Shep- 
pard, 16  Cal.  App.  619,  115  Pac.  751. 

487.  Remission  of  damage*— Denying  new 
trial  on. — Davis  v.  Southern  Pac.  Co.,  98  Cal. 
13,  18,  32  Pac.  646. 

See  pars.  402,  424,  this  note. 

XX.      DETERMINATION   AND   DECISION— 

4.    REVERSAL. 

As  to   reversals  on  appeal  generally,  see 

2  R.  C.  L.,  p.  266,  §5  218-229. 

As  to  what  constitutes  reversible  error  on 
appeal,  see  2R.C.L.  p.  230,  5§  195-211. 

438.  As  to  what  amounts  to  a  reversal— 
Directing  what  kind  of  Judgment  to  ren- 
der, instead  of  modifying  judgment  of  trial 


court,  is  reversal  of  judgment  of  that  court. 
— Argentl  v.  San  Francisco,  30  Cal.  468,  459. 

438.  Additions  to  Judgment  of. — Supreme 
court  may  add  to  judgment  of  reversal 
direction  that  cause  be  tried  de  novo;  ov 
that  partial  issue  be  tried,  leaving  all  other 
facts  already  found  by  court  as  facts  in 
cause;  or  it  may  enter  or  direct  that  lower 
court  enter  judgment  upon  certain  specified 
facts. — Argent!  v.  San  Francisco,  30  Cal. 
458,  463.  See  Marziou  v.  Pioche,  10  Cal.  545; 
Soule  v.  Dawes,  14  Cal.  247;  Soule  v.  Ritter, 
20  Cal.  522.  111.  Wadhams  v.  Gay,  83  111. 
250,  253;  Lynn  v.  Lynn,  160  111.  307,  318,  43 
N.  E.  482.  Nev.  Lake  v.  Bender,  18  Nev. 
361,  373,  4  Pac.  711,  7  Id.  74.  Fed.  Four 
Hundred  and  Twenty  Min.  Co.  v.  The  Bul- 
lion Min.  Co.,  3  Sawy.  C.  C.  684,  637,  9  Fed. 
Cas.  592. 

440.  Amendments  to  complaint  —  After 
judgment  sustaining  demurrer  to  complaint, 
on  appeal  plaintiff  may  amend  on  applica- 
tion to  court  below. — Phelan  v.  Supervisors 
San  Francisco,  9  Cal.  15;  Heldt  v.  Minor,  113 
Cal.  385,  388,  46  Pac.  700. 

441.  Distinguished t  People  v.  Skidmore, 
27  Cal.   287,   295. 

442.  Same— No  reversal  to  allow. — Alle- 
gations of  complaint  being  insufficient,  su- 
preme court  will  not  reverse  judgment  to 
afford  plaintiff  opportunity  to  amend  his 
complaint,  he  not  having  offered  to  amend 
below,  and  there  being  no  error  in  record. 
— Gibbons  v.  Scott,  16  Cal.  284,  286. 

443.  Complaint  defective  —  Not  stating 
facts  sufficient  to  constitute  cause  of  action, 
judgment  for  plaintiff  will  be  reversed. — 
Barron  v.  Frink,  80  Cal.  486,  489. 

444.  Same— Complaint  not  showing  good 
cause  of  action,  judgment  for  plaintiff  will 
be  reversed,  although  no  objection  was 
taken  below. — Russell  v.  Byron,  2  Cal.  86; 
Ketchum  v.  Crippen,  37  Cal.  223,   228. 

See,  also,  post,  8  434  and  note. 

445.  Plaintiff  must  recover,  If  at  all,  ac- 
cording to  averments  of  his  complaint,  and 
court  is  not  warranted  In  rendering  judg- 
ment in  favor  of  plaintiff,  when  there  is 
no  averment  in  complaint  upon  which  judg- 
ment can  be  based. — Sterling  v.  Hanson,  1 
Cal.  478;  McKenzie  v.  Dickinson,  1  Cal. 
Unrep.  426. 

446.  Same  —  Same  —  Objection  may  be 
raised  on  appeal  for  first  time. — Territory 
ex  rel.  Blake  v.  Virginia  R.  Co.,  2  Mont.  96, 
101. 

447.  Complaint      Irremediably      defective, 

new  trial  will  not  be  awarded  on  reversal. 
-Snow  v.  Halstead,  1  Cal.  859,  861. 

448.  Complaint  defective  but  remediable, 

cause  will  be  reversed,  and  new  trial  may 
be  granted  with  leave  to  plaintiff  to  amend 
his  complaint  on  such  terms  as  may  be 
deemed  just  by  trial  court. — Sterling  v. 
Hanson,   1  Cal.   478. 

440.  Complaint  of  several  counts  —  One 
bad— Verdict  being  general,  it  not  being 
certain    on   which    count   It   was    rendered. 
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judgment  will  be  reversed. — Hunt  v.  San 
Francisco,  11  Cal.  250;  Barron  v.  Frink,  80 
Cal.  486.  See  Carothers  v.  Jones,  1  Colo.  196; 
Kent  v.  Abeel,  12  Colo.  647,  553.  21  Pac.  718. 
See,  also,  par.   451,  this  note. 

45s,  9amc— Role  otherwise  where  count* 
arc  on   game   cause   of  action,   and   one   or 

more  of  counts  is  sufficient  as  against  gen- 
eral demurrer,  and  general  verdict  is  Justi- 
fiable.— Bernstein  v.  Downs,  112  Cal.  197, 
204.  44  Pac.  557. 

451.  Rule  otherwise,  also,  in  case  of  de- 
fault, because  in  latter  case  law  determines 
fact  and  amount  of  recovery,  whereas  in 
case  of  verdict  it  is  uncertain  upon  what 
basis  or  on  which  of  counts  jury  rest  their 
final  finding;. — Hunt  v.  San  Francisco,  11 
Cal   250. 

See,  also,  par.  449,  this  note. 

452.  Directing  Judgment  for  defendant  is 

the  proper  practice  in  those  cases  in  which 
the  evidence  does  not  warrant  a  Judgment 
for  the  plaintiff,  under  provisions  of  above 
section. — McCord  v.  Martin,  —  Cal.  App.  — t 
1)1  Pac.  89,  following;  Dargle  v.  Patterson, 
176  Cal.  714,  169  Pac.  860. 

48S.  Effect  of— A*  to  generally. — Effect 
of  is  generally  that  rights  of  parties  are 
immediately  restored  to  same  condition  in 
which  they  were  before  rendition  of  judg- 
ment reversed. — Argenti  v.  San  Francisco, 
30  Cal.  458,  462.  See  Falkner  v.  Hendy.  107 
Cal.  49,  64,  40  Pac  21,  886;  Ryan  v.  Tom- 
linson,  39  Cal.  639,  646;  Phelan  v.  Superior 
Court,  9  Cal.  16;  Stearns  v.  Aguirre,  7  Cal. 
443;  Harrison  v.  Trader,  29  Ark.  85,  95; 
Dupuy  v.  Roebuck,  7  Ala.  484;  Simmons  v. 
Price,  18  Ala.  405;  Maghee  v.  Collins,  27 
Ind.  83;  Dick  era  on  v.  Davis,  111  Ind.  433, 
4*0,  12  N.   E.  145. 

As  to  effect  of  reversal  being  to  extend 
■fatatea  of  limitations,  see  par.  457,  this 
note. 

454.  Effect  of  judgment  of  reversal  in 
supreme  court  is  not  necessarily  bar  to 
further  proceedings  in  action;  after  simple 
reversal  of  erroneous  judgment,  parties 
t-ave  same  rights  as  they  had  originally. — 
Stearns  v.  Aguirre,  7  Cal.  443;  Phelan  v. 
Supervisors  Ban  Francisco,  9  Cal.  15,  16; 
Argenti  v.  San  Francisco,  30  Cal.  458,  462; 
Ryan  v.  Tomlinson,  89  Cal.  646;  Sharp  v. 
Killer,  66  Cal.  98,  4  Pac.  1065;  Myers  v.  Mc- 
Donald, 68  Cal.  162,  165,'  8  Pac.  809;  Falkner 
t.  Hendy,  107  Cal.  49,  62,  40  Pac.  21,  386. 
See  Harrison  v.  Trader,  29  Ark.  86,  96; 
Dickerson  v.  Davis,  111  Ind.  433,  440,  12 
X.  E.  146. 

455.  Decision  interpreted  to  mean  that 
parties  have  right  to  retry  cause,  but  not 
in  disregard  of  opinion  of  supreme  court; 
directions  of  opinion  become  part  of  Judg- 
ment.— Davidson  v.  Dallas,  15  Cal.  75,  84. 

486.  Errors  occurring  subsequent  to 
trial,  where  general  verdict  or  special  ver- 
dict shows  facts  found  by  court  or  Jury 
which  are  not  controverted  and  are  suffi- 
cient to  warrant  what  supreme  court  deems 
correct  Judgment,  and  opinion  of  that  court 


indicates  clearly  what  they  consider  correct 
judgment,  judgment  reversing  and  remand- 
ing should  not  be  construed  as  granting  new 
trial,  but  as  putting  parties  back  to  stage 
of  cause  where  error  occurred  for  which 
judgment  was  reversed. — Woolman  .v.  Gar- 
ringer,  2  Mont.  405,  408. 

487.     Extension  of  statute  of  limitations, 

when  judgment  for  plaintiff  is  reversed. — 
See,  post,   5  855  and  note. 

458.  Failure  to  and— Want  of  evidence. — 

A  failure  to  find  upon  some  issue  made  by 
the  answer,  a  finding  upon  which  would 
merely  have  the  effect  of  invalidating  a 
judgment  fully  supported  by  the  findings 
made,  will  not  be  held. ground  for  reversal, 
unless  it  is  shown  by  statement  or  bill 
of  exceptions  that  evidence  was  submitted 
in  relation  to  such  issue. — People  v.  McCue, 
150  Cal.  200,  88  Pac.  899.  See  Hlramelman  v. 
Henry,  84  Cal.  104,  23  Pac.  1098;  Wlnslow 
v.  Gohransen,  88  Cal.  450,  26  Pac.  504;  Rog- 
ers v.  Duff,  97  Cal.  63,  69,  31  Pac.  836;  Mar- 
chant  v.  Hayes,  117  Cal.  669,  672,  49  Pac. 
840;  Bliss  v.  Sneath,  119  CaL  526,  529,  51 
Pac.  848;  Roberts  v.  Hall,  147  Cal.  434,  439, 
82  Pac.  66. 

459.  Failure  to  find  upon  a  material  is- 
sue Is  ground  for  a  reversal  of  the  Judg- 
ment.— Kusel  v.  Kusel,  147  Cal.  57,  81  Pac. 
297.  See  Speegle  v.  Leese,  51  CaL  415;  Gol- 
son  v.  Dunlop,  73  Cal.  161;  Leviston  v.  Ryan, 
75  Cal.  294;  Connolly  v.  Hingley,  82  Cal.  643; 
Monterey  County  "v.  Cushing,  88  Cal.  510. 

460.  The  failure  of  the  court  to  find  upon 
a  material  issue  raised  by  the  pleadings  es- 
tablishes a  failure  of  the  findings  to  sup- 
port the  judgment,  and  also  constitutes  a 
failure  to  find  upon  a  material  issue,  which 
is  ground  for  a  new  trial,  when  properly 
assigned,  and  upon  an  appeal  such  error 
will  require  a  reversal  of  both  the  judgment 
and  the  order  denying  the  motion. — Lyden 
v.  Spohn-Patrick  Co.,  155  Cal.  183,  100  Pac. 
236.  See  Kaiser  v.  Dalto,  140  Cal.  167,  73 
Pac.  828;  Swift  v.  Occidental  Min.  &  Pet.  Co., 
141  Cal.  161,  165,  74  Pac.  700;  Great  Western 
G.  Co.  v.  Chambers,  158  Cal.  307,  96  Pac. 
151. 

461.  Final  when  It  determines  rights  of 
parties  and  ends  controversy.  In  such  case 
it  is  usually  accompanied  by  order  of  dis- 
missal.— Argenti  v.  San  Francisco,  30  Cal. 
458,   463. 

462.  Final  Judgment  authorised  to  be  di- 
rected by  supreme  court  on  reversal  in 
those  cases  where  the  findings  of  fact  made 
by  court  below  are  such  as  to  require  judg- 
ment thereon  in  favor  of  appellant,  rather 
than  respondent. — Sun  Ins.  Co.  v.  White 
118  Cal.  468,  50  Pac.  546. 

463.  Unless  it  shall  also  appear  that  such 
findings  are  result  of  evidence  erroneously 
admitted  or  excluded;  in  tjiat  case  court  will 
direct  new  trial. — Sun  Ins.  Co.  v.  White,  118 
Cal.  468,  50  Pac.  546. 

464.  Same  — In  chancery  causes. — Where 
all  proofs  are  In,  and  case  is  fully  before 
the  lower  court  on  appeal,  judgment  of  su- 
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preme  court  is  conclusive  where  it  passes 
upon  merits  of  controversy-;  and  on  rever- 
sal of  decree  of  trial  court,  that  court  can 
take  no  further  proceedings,  unless  author- 
ized by  supreme  court,  except  such  as  may 
be  necessary  to  give  effect  to  judgment  of 
that  court;  whole  matter  is  res  adjudicata. 
— Soule  v.  Dawes,  14  Cal.  247;  Crowell  v. 
Gilmore,  17  Cal.  194,  195;  Soule  v.  Ritter, 
20  Cal.  522;  McLaughlin  v.  Kelly,  22  Cal.  211, 
222.  See  Marshall  v.  Shafter,  32  Cal.  176; 
Satterlee  v.  Bliss,  86  Cal.  489;  Argent!  v. 
Sawyer,  32  Cal.  414,  415. 

4415.  Findings  not  waived. — Where  it  ap- 
pears upon  appeal  that  a  stipulation  has 
been  filed  by  the  attorneys  for  the  parties 
that  reversible  error  exists,  and  that  find- 
ings of  fact  do  not  appear  to  have  been 
waived,  and  none  was  signed  or  filed,  the 
judgment  must  be  reversed  and  the  cause 
remanded  for  a  new  trial. — Pierson  v.  Pier- 
son,  15  Cal.  App.  568,  115  Pac.  461. 

As  to  findings  generally,  see  pars.  254, 
296,  this  note. 

466.  Immaterial  finding. —  An  erroneous 
finding  which  is  not  material  can  not  be 
the  basis  of  a  reversal  of  the  judgment, 
even  if  unsupported  by  the  evidence. — De 
Gottardi  v.  Donati.  165  Cal.  Ill,  99  Pac.  492. 

As  to  unnecessary  finding-,  see  par.  291, 
this  note. 

467.  Instruction*— Conflicting  In  Isolated 
parts* — Instructions  will  be  read'  together 
as  a  whole,  and  although  a  single  instruc- 
tion, standing  alone,  may  not  correctly  state 
the  law,  yet  if  all  the  instructions,  read 
together,  correctly  state  the  law  on  that 
subject  the  judgment  will  not  be  reversed 
for  an  apparent  conflict  in  Isolated  parts. — 
Rial  to  Construction  Co.  v.  Reed,  17  Cal. 
App.  33,  118  Pac.  473. 

468.  Judgment  for  defendant. — Under  this 
section,  on  reversal  of  judgment  in  favor 
of  plaintiff,  supreme  court  has  power  to 
order  judgment  for  defendant  in  proper 
case. — Argenti  v.  San  Francisco,  30  Cal.  458, 
459;  Pollard  v.  Putnam,  54  Cal.  630,  634; 
Schroeder  v.  Schweizer  Lloyd  Transport 
Versicherungs  Oesellschaft,  60  Cal.  467,  471. 

469.  Extreme  caution  should  be  exercised 
in  refusing  new  trial  where  judgment  for 
plaintiff  is  reversed,  and  refusal  should  be 
entered  only  in  those  cases  where  it  is 
plain,  either  from  pleadings  or  nature  of 
controversy,  that  party  against  whom  order 
is  made  could  not  prevail  in  suit. — Schroeder 
v.  Schweizer  Lloyd  Transport  Versicherungs 
Oesellschaft,  60  Cal.  467,  471.  See  Griffin  v. 
Marquardt,  17  N.  Y.  28. 

470.  Judgment  for  plaintiff. — Facts  being 
very  fully  found,  and  final  conclusion  in 
finding  being  regarded  as  conclusion  of  law 
drawn  from  facts  found,  was  held  erroneous, 
and  it  being  probable  that  judge  who  tried 
cause  was  influenced  by  an  obiter  expres- 
sion of  opinion  in  reversing  judgment  on 
former  appeal  of  cause,  second  judgment 
was  reversed  and  trial  court  directed  to 
enter  judgment  in  favor  of  plaintiff  in  spe- 


cified amount. — F*ord  v.  Chambers,  28  Cal. 
13,  20. 

471.  Judgment  too  favorable  to  appel- 
lant.— Where,  upon  distribution  of  the  fund 
deposited  by  the  owner  in  court  to  save 
his  property  from  sale,  the  appellant,  who 
failed  to  establish  a  valid  claim  to  a  lien, 
was  accorded  the  right  to  participate  in 
such  fund,  after  payment  of  all  valid  claims, 
the  judgment  will  not  be  reversed  at  his 
instance,  the  most  that  can  be  said  being 
that  it  was  too  favorable  to  him. — Stockton 
Lumber  Co.  v.  Schuler,  155  Cal.  414,  101  Pac. 
307. 

472.  Judgment  on  bad  count  must  be  re- 
versed.— Du  Bruts  v.  Jessup,  70  Cal.  76,  78, 
11  Pac.  498. 

478.  Modifying  Judgment  on. — On  rever- 
sal, supreme  court  may  modify  the  judg- 
ment, or  direct  this  to  be  done,  or  render 
such  judgment  as  trial  court  should  have 
rendered.  —  Gahan  v.  Neville,  2  Cal.  81; 
Crosby  v.  McDermitt,  7  Cal.  146,  148;  Doll 
v.  Feller,  16  Cal.  432,  434;  Wallace  v.  El- 
dredge  (No.  1),  27  Cal.  495,  497;  People  v. 
Sierra  Buttes  Q.  M.  Co.,  39  Cal.  511,  516; 
Foucault  v.  Pinet,  48  Cal.  136;  Noonan  v. 
Hood,   49  Cal.  293. 

474.  Necessity  of  showing  of  error. — It  is 

necessary  for  the  appellant  to  affirmatively 
show  error  in  the  action  of  the  trial  court 
before  the  appellate  court  will  reverse  the 
judgment  or  order  appealed  from.-^People 
v.  Rhodes,  17  Cal.  App.  790,  121  Pac.  935. 
See  People  v.  Russell,  156  Cal.  450,  105  Pac. 
416. 

475.  Opinion  on— Directions  In  became  a 
part  of  the  judgment. — Davidson  v.  Dallas, 

15  Cal.  75;  People's  Lumber  Co.  v.  Gil  lard, 
6  Cal.  App.  435,  437-8,  90  Pac.  556. 

476.  Order  dissolving  attachment  will  be 
reversed  where  no  cause  for  dissolving  is 
disclosed  by  record. — Reiss  v.  Brady,  2  Cal. 
132.  See  Ala.  Harmon  v.  Jenks,  84  Ala.  74, 
77,    4    So.    260.      Mont.   Newell    v.   Whltwell, 

16  Mont.  243,  263,  40  Pac.  866.  Nev.  Wil- 
liams v.  Glasgow,  1  Nev.  533,  537. 

477.  Order  granting  new  trial— Partially 
crroncona. — On  appeal  from  an  order  deny- 
ing a  new  trial  of  an  action  to  quiet  title 
to  several  pieces  of  property  with  respect 
to  which  the  issues  are  separate,  where  the 
new  trial  was  properly  denied  as  to  some 
and  erroneously  as  to  others,  the  order 
denying  a  new  trial  should  be  reversed  and 
a  new  trial  granted  only  as  to  the  part 
where  error  exists. — Robinson  v.  Muir,  151 
Cal.  125,  90  Pac.  521. 

As  to  new  trial  generally,  see  Part  XXI, 
this  note. 

478.  Order  denying  a  new  trial— Failure 
to  find. — Where,  in  an  action  to  recover  a 
strip  of  land  which  had  been  used,  as  an 
alley  way,  which  the  plaintiff  claimed  had 
been  used  as  such  under  a  mere  revocable 
license,  but  in  which  defendants  claimed  an 
easement,  and  supported  such  claim  by  evi- 
dence substantial  and  strong,  the  failure  of 
the   court   to   find   upon  such  estoppel  was 
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ground  for  a  new  trial  on  defendant's  mo- 
tion, upon  judgment  for  plaintiff,  and  the 
denial  of  such  new  trial  will  be  reversed  on 
appeal.— Banning  v.  Kreiter,  163  Cal.  37,  94 
Pac.  246. 

470.  Overruling  demurrer— For  error  In, 
waes. — When  a  case  has  been  tried  and  a 
judgment  rendered  on  the  facts,  in  order 
to  warrant  a  reversal  upon  the  ground  of 
error  in  overruling  a  demurrer  interposed 
upon  the  ground  of  uncertainty  in  the  com- 
plaint, it  must  appear  that  some  substantial 
rights  of  the  losing  party  have  been  af- 
fected, some  prejudicial  error  as  distin- 
guished from  abstract  error,  suffered  by 
him,  or  he  can  not  complain. — Kruger  v. 
Feeny,  14  Cal.  App.  545,  112  Pac.  901.  See 
Alexander  v.  Central  L.  &  M.  Co.,  104  Cal. 
632,  et  seq.,  38  Pac.  410;  Peterson  Bros.  v. 
Mineral  King  Fruit  Co.,  140  Cal.  624,  627, 
74  Pac.  162;  Rooney  v.  Gray  Bros.,  145  Cal. 
753,  79  Pac  523;  Bank  of  Lemoore  v.  Fulg- 
han,  151  Cal.  284-287,  90  Pac.  986;  Huffner  v. 
8awday,  168  Cal.  86-89,  94  Pac.  424. 

48s.  Power  of  trial  court  on— "Reverse* 
and  resounded,"  superior  court  can  enter  no 
other  judgment  than  one  directed. — Argent! 
v.  Sawyer,    32   Cal.  414. 

See,  also,  pars.  511,  512,  this  note. 

481.  "Reversed  and  remanded,"  tt  not 
being  apparent  that  order  was  Intended  as 
final  disposition  of  cause,  the  effect  is  sim- 
ply to  set  aside  judgment,  and  new  trial 
may  be  had. — Ryan  v.  Tomlinson,  39  Cal. 
639.  645. 

482.  "Reversed  and  remanded,"  with  di- 
rections to  lower  court  to  enter  judgment 
in  accordance  with  Its  opinion,  which  is  that 
judgment  upon  all  demands  set  up  by  plain- 
tiff is  unwarranted,  but  that  it  should  be 
limited  to  certain  specified  demands  sued 
on,  judgment  of  supreme  court  does  not 
direct  new  trial  of  issues,  but  that  court 
below  enter  judgment  upon  findings  for 
amount  due. — Argentl  v.  San  Francisco,  30 
Cal.  458. 

483.  New  trial  in  court  below  is  not  au- 
thorised, and  judgment  upon  such  new  trial 
tt  null  and  void. — Argentl  v.  San  Francisco, 
30  Cal.   459. 

484.  Where  judgment  of  Bupreme  court 
directs  court  below  to  enter  particular  judg- 
ment in  favor  of  plaintiff,  plaintiff  does  not 
waive  his  right  to  have  such  judgment  en- 
tered by  proceeding  with  trial  of  an  Issue 
of  fact — Argentl  v.  San  Francisco,  30  Cal. 
4i8. 

485.  Remanding  ease  on,  when. — Where 
answer  filed  contained  but  single  defense 
to  action  and  that  defense  was  supported 
by  reels! on  of  supreme  court  which  was 
afterwards  overruled,  court  will  remand 
cause  for  further  proceedings,  and  not 
render  judgment  on  record,  because  defend- 
ant may  have  relied  upon  that  decision  and 
his  defense  as  sufficient.  —  Thomasson  v. 
"Wood.  42  Cal.  416.  See  Porter  v.  Sherman 
Co.  B.  Co.,  40  Neb.  274,  280,  58  N.  W.  721. 


486.  In  those  cases  where  decision  of 
trial  court  was  correct  when  made,  it  will 
not  be  reversed  by  supreme  court. — Wallace 
v.  Eldredge  (No.  2),  27  Cal.  498,  500. 

487.  Reversal  not  granted  on  »ny  matter 
of  fact  not  shown  In  trial  court. — Wallace  v. 
Eldredge  (No.  2),  27  Cal.  498,  500.  See 
Howard  v.  Quinn,  2  Mont.  339,  340. 

488.  Retrial  of  part  of  Issue*—- Power  to 
direct. — The  appellate  court  may  remand  a 
cause  as  to  a  part  of  the  issues,  with  a  di- 
rection to  the  trial  court  to  take  evidence 
and  make  an  additional  finding  upon  a  spe- 
cial issue  involved  in  the  case  and  to  render 
a  supplemental  decree  thereon. — May  berry 
v.  Whittier,  144  Cal.  328,  78  Pac  16. 

See  par.  502,  this  note. 

489.  Reversal— In  general  terms  leaves 
the  case  to  be  retried  on  all  issues,  except 
such  as  are  the  law  of  the  case,  if  any.— 
Olassell  v.  Hansen,  149  Cal.  514,  87  Pac.  200. 

490.  Same— Of  Judgment  and  order  de- 
nying; motion  for  new  trial— Effect  of. — The 

effect  of  the  reversal  was  to  remand  the 
cause  to  the  lower  court  for  a  new  trial  of 
all  the  issues  made  by  the  pleadings,  and 
the  lower  court  was  not  authorized  to  enter 
judgment,  upon  the  going  down  of  the  re- 
mittitur, for  the  appellant  (defendant), 
without  trial,  and  the  motion  to  that  effect 
was  properly  denied. — Stein  v.  Leeman,  161 
Cal.  505,  119  Pac.  663,  citing  Davis  v.  LeMes- 
nager,  155  Cal.  520,  101  Pac.  910. 

401.  Same— To  permit  offer  of  Inadmis- 
sible evidence* — Regardless  of  whether  it 
Is  proper  practice  to  grant  a  nonsuit  upon 
the  opening  statement  of  counsel,  or 
whether  there  is  any  such  thing  known  to 
our  system  of  practice  as  a  nonsuit  on  the 
hearing  of  rival  applications  for  letters  of 
administration,  such  an  order  will  not  be 
reversed  on  appeal  merely  to  afford  appel- 
lant an  opportunity  to  offer  evidence  that 
would  not  be  admissible  to  impair  the  effect 
of  the  case  made  by  his  adversary. — Estate 
of  McNeil,  155  Cal.  338,  100  Pac,  1068. 

402.  Unsupported  Judgment— Practice  on 
reversal. — Where  the  findings  as  made  do 
not  support  the  judgment,  and  reversal  is 
necessary,  the  usual  practice  of  the  supreme 
court  is  to  send  the  case  back  for  a  new 
trial.  There  may  be  exceptional  instances 
justifying  a  different  procedure  (see  Finnell 
v.  Goodman  &  Co.  Bank,  156  Cal.  18,  26,  103 
Pac.  483),  but  there  are  no  such  reasons  in 
the  present  case. — Fidelity  &  Casualty  Co.  v. 
Fresno  Flume  &  Irr.  Co.,  161  Cal.  475,  119 
Pac.  646. 

XXI.     DETERMINATION  AND  DECISION— 
5.    NEW  TRIAL. 

493.     As    to    new    trial  —  Generally. — See, 

post,  9  657  and  note. 

As  to  wrong  reason  for  arriving  at  a  cor- 
rect conclusion  and  decision,  given  by  the 
presiding  judge  in  court  below,  not  en- 
titling losing  party  to  a  new  trial  on  ap- 
peal, see  pars.  326,  326a,  this  note. 
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494.  Same— Order  on  arrantlns;  or  refus- 
ing a  new  trial  will  not  be  disturbed. — See 
Part  XX,  this  note. 

As  to  presumption  respecting;  new  trials 
granted  or  refnsed,  see  Part  X,  this  note. 

485.     Alternative    or   remlttlns;    excessive 

damaffi. — See,  post,  9  657  and  note. 

496.  Denial  on  reversal  —  Denial  condi- 
tionally.— New  trial,  on  appeal,  may  be  de- 
nied conditionally,  on  remission  by  plain- 
tiff-respondent of  whole  or  excess  of  dam- 
ages claimed  to  be  excessive;  or  upon  other 
conditions  promoting:  substantial  justice. — 
See  pars.   437,  478,  this  note. 

497.  Same— Extreme  caution  to  be  exer- 
cised In  refnslns;  new  trials  on  reversals; 
they  should  be  refused  only  in  those  cases 
where  it  is  plain,  either  from  pleadings  or 
nature  of  controversy,  that  party  against 
whom  reversal  is  procured  can  not  prevail 
In  suit. — Schroeder  v.  Schweizer  Lloyd 
Transport  Version erungs  Gesellscbaft,  60 
Cal.  467,  472,  44  Am.  Rep.  61  (Thornton,  J., 
dissenting).  See  Oakland  Paving:  Co.  v. 
Bagge,  79  CaL  439,  441,  21  Pac.  855;  In  re 
Richardson,  94  Cal.  63,  15  L  R.  A.  635,  29 
Pac.  484;  Griffin  v.  Marquardt,  17  N.  Y.  28; 
Coughran  v.  Wilson,  7  S.  D.  155,  157,  63 
N.  W.  774;  Le  Sauinier  v.  Krueger,  85  Wis. 
214,  218,  54  N.  W.  774. 

498.  New  trial  will  not  be  awarded  plain- 
tiff on  appeal  where  he  was  entitled  to 
nominal  damages  which  carried  costs  taxed 
in  the  judgment  at  four  dollars  and  fifty 
cents,  court  invoking  maxim  de  minimis 
non  curat  lex. — Willson  v.  McEvoy,  25  CaL 
169,  170,  174.  See  Jennings  v.  Loring,  6  Ind. 
250;  McConihe  v.  New  York  ft  E.  R.  Co.,  20 
N.  Y.  495,  75  Am.  Dec.  420;  Nolan  v.  Harris, 
52  How.  Pr.   (N.  Y.)  409. 

499.  Same— Error  oeenrrlns;  after  ver- 
dict.— New  trial  not  necessary. — Woolman 
v.  Garringer,  2  Mont.  405,  407. 

600.  Judgment  vacated  by  order  grant- 
ing:.— Walden  v.  Murdock,  23  Cal.  540,  549, 
83  Am.  Dec.  135. 

501.  Distinguished i  Bornheimer  v.  Bald- 
win, 42  Cal.  27,  81;  Pierce  v.  Birkholm,  110 
Cal.  669,  672,  43  Pac.  205. 

502.  Limited  to  single  Issue,  court  may 
find  solely  that  issue  or  may  recite  also  pro- 
ceedings on  former  trial  as  modified  and 
add  its  own  findings. — Myers  v.  McDonald, 
68  Cal.  162,  8  Pac.  809;  Duff  v.  Duff,  101  Cal. 
1,  35  Pac.  437. 

See  par.  488,  this  note. 

003.    On    reversal— May    be    awarded,    or 

further  proceedings  ordered. — Schroeder  v. 
Schweizer  Lloyd  Transport  Versicherungs 
Gesellschaft,  60  Cal.  467,  471,  44  Am.  Rep.  61. 
See  Argenti  v.  San  Francisco,  30  Cal.  458, 
463;  Pollard  v.  Putnam,  54  Cal.  630. 

504.  Order  on  application  for,  made  by 
the  trial  court  will  not  be  disturbed  where 
there  is  substantial  conflict  in  evidence. — 
Altachul  v.  Doyle,  48  Cal.  535.  Se  Macy  v. 
Davila,  48  Cal.  646,  648;  Bauder  v.  Tyrrel. 
59  Cal.  99,  100;  Blum  v.  Sunol,  63  Cal.  341. 


343;   Wilson  v.  California.  Cent.   R.   Co.,   94 
Cal.  166,  168,  17  L.  R.  A.  685,  29  Pac.  861. 

505.  Although  judge  who  heard  applica- 
tion and  made  order  did  not  try  cause  and 
had  not  heard  the  evidence. — Altachul  v. 
Doyle,  48  Cal.  535.  See  Rice  v.  Cunningham, 
29  CaL  492,  494;  Hawkins  v.  Relchert,  28 
Cal.  535,  536;  Macy  v.  Davila,  48  Cal.  646, 
648;  Bauder  v.  Tyrrel,  59  Cal.  99,  100;  Blum 
v.  Sunol,  63  Cal.  341,  343;  Wilson  v.  Califor- 
nia Cent.  R.  Co.,  94  CaL  166,  168,  17  L.  R.  A. 
685,  29  Pac  861;  Reay  v.  Butler,  95  Cal.  206, 
215,  30  Pac.  208;  Welland  v.  Williams,  21 
Nev.  230,  233,  29  Pac.  408. 

506.  Order  granting  new  trial  renders 
appeal  from  judgment  in  case  Inoperative. 
— Etchas  v.  Orena,  121  Cal.  270,  272.  53  Pac. 
798.  See  Storke  v.  Storke,  116  Cal.  47,  55, 
47  Pac.  869,  48  Id.  121;  Mountain  Tunnel  G. 
Min.  Co.  v.  Bryan,  111  Cal.  36,  43  Pac  410; 
Henry  v.  Merguire,  111  Cal.  1,  43  Pac.  387. 

507.  Order  granting  new  trial  appealed 
from,  judgment  subsists  for  purpose  of  ap- 
peal, and  appeal  can  not  be  dismissed  on 
ground  that  judgment  was  vacated. — Pierce 
v.  Birkholm,  110  CaL  669,  672,  43  Pac.  205. 
See  Sharon  v.  Sharon,  79  Cal.  633,  655,  691, 
22  Pac.  26,  131. 

508.  Order  refusing  new  trial  may  be 
reversed  and  new  trial  granted  on  appeal 
from  such  order,  without  appeal  from  final 
judgment. — Walden  v.  Murdock,  23  Cal.  540, 
549,  83  Am.  Dec.  135,  189.  See  Han  scorn  v. 
Tower,  17  Cal.  618,  521. 

009.  Power  of  supreme  court  to  or- 
der, when. — Supreme  court  have  power  to 
order  new  trial  or  rehearing  in  those  caseB 
where  they  doubt  correctness  of  order  for 
entry  of  judgment  instead  of  awarding  new 
trial. — Kimpton  v.  Jubilee  Placer  Min.  Co., 
16  Mont.  379,  383,  41  Pac  137,  42  Id.  102. 

510.  Procedure  on  new  trial. — Reversal  of 
order  denying  new  trial,  and  remanding 
cause  for  further  proceedings,  in  accord- 
ance with  opinion  filed,  cause,  on  retrial,  is 
to  be  proceeded  with  as  though  trial  court 
had  granted  motion  for  new  trial. — Irwin 
v.  Towne,  43  Cal.  23;  Myers  v.  McDonald, 
68  CaL  162,  166,  8  Pac.  809. 

511.  "Reversed  and  remanded"— As  to  ef- 
fect of. — In  general  terms,  case  goes  back 
for  retrial  upon  all  issues  of  fact  raised  by 
pleadings,  where  "reversed  and  remanded." 
— Hidden  v.  Jordan,  28  Cal.  301.  See  State 
ex  rel.  Downard  v.  Templin,  122  Ind.  236, 
238,  23  N.  E.  697;  Louisville  N.  A.  ft  C.  R. 
Co.  v.  Miller,  141  Ind.  533,  539,  37  N.  B.  343; 
Phelps  v.  Winona  ft  St.  P.  R.  Co.,  37  Minn. 
485.  490,  5  Am.  St.  Rep.  867,  871,  35  N.  W. 
273;  Fisher  v.  Emerson,  15  Utah  517,  522,  50 
Pac.  619. 

See,  also,  pars.  480-484,  this  note. 

512.  Where  complaint  contains  several 
demands,  upon  all  of  which  plaintiff  has 
judgment,  and  on  appeal  supreme  court  di- 
rects court  below,  upon  return  of  cause,  to 
render  judgment  in  accordance  with  its 
opinion;  which  holds  that  plaintiff's  recov- 
ery should  be  limited  to  certain  of  demands. 
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and  reverses  judgment  of  trial  court,  but 
directs  judgment  upon  findings  as  to  de- 
mands upon  which  plaintiff  is  entitled  to 
recover. — Argenti  v.  San  Francisco,  80  Cal. 
458.  459. 

515.  Rlgnt  to  stay  of  execution  pending 
appeal  from  order  granting  new  trial  is  not 
impaired  by  order  dismissing:  direct  appeal 
from  judgment. — Pulton  v.  Hanna,  40  Cal. 
278.  See  Tompkins  v.  Montgomery.  116  Cal. 
120  123,  47  Pac.  1006;  Sharon  v.  Terry,  18 
Sawy.   C.   C.   423,   36   Fed.   337,  362. 

314.     Statement  on  motion  for  new  trial, 

specifying  certain  particulars,  In  which  it 
Is  claimed  finding  is  unsupported  by  evi- 
dence, presumption  will  be  that  all  evi- 
dence upon  and  material  to  points  specified 
is  contained  in  statement,  even  though  rec- 
ord does  not  show  that  fact  affirmatively. 
— Hidden  v.  Jordan,  28  Cal.  301.  See  James 
v.  Williams,  31  Cal.  211,  213;  Smith  v. 
Athern,  34  Cal.  506,  511;  Clark  v.  Gridley,  35 
Cal.  398.  403;  Poppe  v.  Athearn,  42  Cal.  606, 
617;  Judson  v.  Lyford,  84  Cal.  505,  509,  24 
Pac  286;  Madden  v.  Asheaur,  Sup.  Ct.  April 
Term  1870;  Ervin  v.  Collier,  2  Mont.  605, 
607;  Randall  v.  Burk  Tp.,  4  S.  D.  337,  344, 
57  N.  W.  4. 

518.    Verdict— Effect    of    order    for    on.— 

New  trial  wipes  out  verdict. — See  lad.  State 
ex  rel.  Downard  v.  Templin,  122  Ind.  236, 
238.  23  N.  E.  697;  Louisville  N.  A.  &  C.  R. 
Co.  v.  Miller.  141  Ind.  533.  539,  37  N.  E.  348. 
Minn*  Phelps  v.  Winona  &  St.  P.  R.  Co.,  37 
Minn.  485.  489-490,  5  Am.  St  Rep.  867,  871, 
35  N.  W.  273.  Utah.  Fisher  v.  Emerson,  15 
Utah  517,  522.  50  Pac.  619. 

516.  Waen  new  trial  will  be  directed  by 
supreme  court— la  geaeral. — In  those  cases 
where  findings  of  fact  by  court  below  are 
such  as  to  require  judgment  for  appellant 
rather  than  respondent,  where  those  find- 
ings are  result  of  evidence  erroneously  ad- 
mitted or  excluded. — Sun  Ins.  Co.  v.  White, 
118  CaL  468.  50  Pac.  546. 

517.  New  trial  awarded,  and  not  modifi- 
cation granted,  where  wrong  construction 
is  placed  upon  written  instrument  admitted 
in  evidence — as  a  deed. — Hicks  v.  Coleman, 
25  Cal.  122,  145,  85  Am.  Dec.  108.  See  Clark 
v.  Huber,  20  Cal.  196,  198. 

518.  Same— Construction  of  lower  court, 

put  upon  its  own  finding,  being  doubtful 
whether  same  as  that  put  upon  them  by 
supreme  court,  new  trial  should  be  ordered. 
— In  re  Richardson,  94  Cal.  63,  16  L.  PL  A. 
635.  29  Pac  484. 

519.  Same— Findings  aot  excepted  to  by 

plaintiff,  in  whose  favor  judgment  is  en- 
tered, and  not  necessarily  to  be  taken  as 
absolutely  true,  and  final  judgment  entered 
on  reversal;  because  plaintiff  obtained  judg- 
ment on  findings  as  they  stood  and  was  not 
called  upon  to  except  to  them,  or  to  Insert 
evidence  in  case  to  show  that  they  were 
controverted,  new  trial  should  be  directed, 
or  further  proceedings  ordered  to  be  had. — 
fcchroeder  v.  Schweitzer  Lloyd  Transport 
Vorsicherungs  Geselltchaft,  60  Cal.  467,  47!. 


44  Am.  Rep.  61.     See  Ehrichs  v.  DeMill,  75 
N.  Y.  370,  374. 

520.  Writ  of  habeas  facias— Motloa  to 
vacate,  on  order  by  supreme  court  grant  las; 
new  trial,  to  be  made  in  the  trial  court.— 
Thompson  v.  Thornton,  41  Cal.  626,  629. 

XXII.      DETERMINATION   AND   DECISION 

— 6.    OPINION. 

As  to  correction  of  Judgment  on  opinion 
after  remittitur,  see  Part  XXIV,  this  note. 

An  to  decision  of  court  of  appeal*  gener- 
ally, see  2R.O.L  262,  99  212-217. 

As  to  distinction  between  "decisions"  and 
"opinions"  of  appellate  courts,  see  15 
R.  C.  L.  p.  1015,  (  42. 

521.  Distinction  between  Judgment  and 
opinion  consists  in  this:  The  decision  of  the 
court  is  its  judgroent,  the  opinion  is  the 
reasoning  given  for  the  judgment. — Hous- 
ton v.  Williams,  13  Cal.  24,  27,  73  Am.  Dec. 
665.  See  Wilson  v.  Wilson,  64  CaL  92,  94, 
27  Pac.  861. 

522.  Distinguished |  Pierce  v.  State,  109 
Ind.  535,  536,  10  N.  E.  802. 

523.  Unnecessary  expression  of  mere 
opinion  of  judges  does  not  settle  the  law. 
— State  v.  McOlynn,  20  CaL  234,  276,  81  Am. 
Dec.  118. 


524.  Form  of— To  be  written— Grounds 
of  decision. — Constitution  requires  that,  in 
determination  of  causes,  all  decisions  of 
supreme  court,  in  bank,  or  In  department, 
shall  be  given  in  writing,  and  that  grounds 
of  decision  shall  be  stated. — Const.  1879 
art.  VI  9  2,  I  Henning's  General  Laws, 
3d  ed.  p.  xlviil. 

See,  also,  ante,  9  49,  note  par.  1. 

An  to  time  and  place  of  filing  of  opinion 
of  court*  see,  ante,  9  49,  note  pars.  2  and  8. 

525.  Free  to  public  —  Constitution  pro- 
Tides  that  all  opinions  of  judges  of  supreme 
court  shall  be  free  for  publication  by  any 
one. — Const.  1879  art  VI  9  10.  I  Henning's 
General  Laws,  3d  ed.,  p.  liv. 

526.  Aside  from  constitutional  provision, 
there  can  be  on  copyright  of  the  opinions  of 
the  judges  of  the  Bupreme  court;  the  prop- 
erty right  in  them  resides  in  public  at 
large;  they  are  free  to  be  published  by  any 
one,  so  long  as  he  confines  his  publication 
to  work  of  Judges  themselves.  The  work  of 
the  reporter  may  be  a  subject  of  copyright, 
where  he  depends  for  his  compensation  upon 
the  sale  of  the  reports;  otherwise  where  he 
is  paid  a  salary  out  of  the  public  treasury. 
In  the  latter  case  all  his  work  is  public 
property  as  much  as  that  of  the  judges. 
This  matter  was  settled  on  principle  by 
editor  of  this  work  In  a  case  against  him 
and  his  publisher,  carried  to  supreme  court 
of  the  United  States.  It  is  known  by  the 
official  title  of  Banks  v.  Manchester,  128 
U.  S.  244,  32  L.  ed.  425,  9  Sup.  Ct.  Rep.  36, 
23  Fed.  143,  on  application  for  injunction 
(refused).  See  Callaghan  v.  Myers,  128 
U.  S.  617,  32  L.  ed.  547,  9  Sup.  Ct.  Rep.  617. 
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See  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  $  777 
and  note. 

427.  Interpretation  of. — It  Is  general 
maxim,  not  to  be  disregarded,  that  in  in- 
terpretation of  judicial  decisions  general 
expressions  are  to  be  taken  in  connection 
with  case  in  which  those  opinions  are  used. 
—People  v.  Winkler,  9  Cal.  234;  Uhlf elder 
v.  Levy.  9  Cal.  607;  In  re  Johnson,  98  Cal. 
531.  21  L  R.  A.  380,  33  Pac.  460;  Cohens  v. 
Virginia  19  U.  S.  (6  Wheat.)  264,  399.  5  I* 
ed.  257,  290. 

528.  Moot   question  —  Opinion   not   riven 

on. — See  Part  VI,   this  note. 

529.  Revision  and  correction— Until  re- 
mittitur, supreme  court  may  revise,  modify, 
and  correct  Its  judgment. — In  re  Jessup,  81 
Cal.  408,  466,  6  L  R.  A.  594.  21  Pac.  796,  22 
Id.  742,  1028.  See  Niles  v.  Edwards,  96  Cal. 
41.  45.  30  Pac.  134;  Grangers'  Bank  v.  Su- 
perior Court,  101  Cal.  198,  35  Pac.  642;  Aus- 
tin v.  Pulschen,  112  Cal.  628,  533,  44  Pac 
788;  Merchants'  Nat.  Bank  v.  Grunthal,  39 
Fla.  388,  393.  22  So.  685. 

See  Part  XXIV.  this  note. 

530.  Statutory  requirements— An  to  gen- 
erally.— There  was  no  such  provision  in  the 
constitution  of  1849,  and  under  it  the  duty 
was  discharged  by  rendition  of  decision; 
legislature  can  not  require  supreme  court 
to  give  in  writing  its  reasons  for  its  deci- 
sions.— Houston  v.  Williams,  13  Cal.  24,  73 
Am.  Dec.  565.  See  Vaughn  ▼.  Harp,  49  Ark. 
160,  4  S.  W.  761. 

See,  also,  par.  535,  this  note. 

551.  Distinguished!  In  re  Jessup.  81  Cal. 
408,  485,  6LR.A.  694,  21  Pac.  976,  22  Pac. 
742,   1028. 

552.  Same— Function*  of  Judicial  nature 
only  can  be  imposed,  or  conferred,  upon 
judges  of  supreme  court. — See  Harden  burgh 
v.  Kidd,  10  Cal.  402;  Phelan  v.  San  Fran- 
cisco. 20  Cal.  39,  44;  Smith  v.  Strother,  68 
Cal.  194,  8  Pac  852.  Ind.  Ex  parte  Griffiths, 
118  Ind.  83,  10  Am.  St.  Rep.  107,  20  N.  E. 
513,  3  L  R,  A.  398.  Kan.  Auditor  v.  Atchi- 
son, T.  ft  S.  P.  R.  Co.,  6  Kan.  600,  7  Am.  Rep. 
676.  Ky.  McLean  Co.  Precinct  v.  Deposit 
Bank,  81  Ky.  254.  Mass.  Supervisors  of 
Election,  114  Mass.  247,  19  Am.  Rep.  341. 
Minn.  State  v.  Young,  29  Minn.  474,  9  N.  W. 
737.  W.  Va.  Pittsburg  C.  &  St.  L.  R.  Co.  v. 
Board  of  Public  Works,  28  W.  Va.  264; 
Shephard  v.  Wheeling,  30  W.  Va.  479,  4 
S.  E.  635;  Mackln  v.  Taylor  Co.  Court,  38 
W.  Va.  338,  840,  18  S.  E.  632.  Fed.  Hay- 
burn's  Case,  2  U.  S.  (2  Dal.)  409,  1  L.  ed. 
436;  United  States  v.  Ferrelra,  54  U.  S. 
(13  How.)  40,  14  L.  ed.  42;  Rees  v.  Water- 
town,  86  U.  S.  (19  Wall.)  107,  22  L.  ed.  72. 

588.  Same— Syllabi  to  decisions. — Legis- 
lature can  not  require  judges  to  prepare 
the  syllabi  to  their  decisions. — Ex  parte 
Griffiths,  118  Ind.  83,  85,  10  Am.  St.  Rep.  107, 
109,  3LR.A.  398,  20  N.  E.  513. 

See,  also,  par.  530,  this  note. 

534.  Same*— Trenchlns;  npon  powers  of 
Judg;c*(  or  prescribing  mode  in  which  they 
shall  discharge  their  duties,  is  inhibited  to 


100 


legislature. — Houston  v.  Williams,  13  CaL 
24,  73  Am.  Dec.  666.  Colo.  De  Votie  v.  Mc- 
Gerr,  14  Colo.  577,  592,  23  Pac.  980.  Conn, 
Norwalk  St.  R.  Co/s  Appeal,  69  Conn.  576, 
593,  39  L.  R.  A.  794,  37  Atl.  1080,  38  Id.  708. 
Dak.  St.  Croix  L.  Co.  v.  Pennington,  2  Dak. 
Tr.  467,  473,  11  N.  W.  497.  Mo.  State  ex  rel. 
Hensick  v.  Smith,  5  Mo.  App.  427,  430.  Fed. 
Nudd  v.  Burrows,  91  U.  S.  426,  442,  23  L.  ed. 
286,  13  Bankr.  Reg.  295. 

XXIII.     DETERMINATION  AND  DECISION 
— 7.   MANDATE   AND   REMITTITUR. 

585.  Remittitur — As  to  generally. — See,, 
post,  9  958  and  note. 

580.  Same— As  to  entry  of  record* — as  to,, 
see,  post,  fi  958  and  note. 

587.  Same  —  Become*  record  In  lower 
court  and  has  all  force  and  effect  of  an  or- 
der by  that  court. — Pottkamp  v.  Buss,  & 
Cal.  Unrep.  462,  46  Pac.  169. 

588.  Same — Fllins;  In  lower  conrt— Effect 

of,  is  to  deprive  the  supreme  court  of  juris- 
diction, where  everything  is  regular  and 
free  from  fraud  or  imposition. — Grogan  v. 
Ruckle,  1  CaL  193. 

539.  Unless  for  some  valid  reason  the  re- 
mittitur is  recalled  and  Jurisdiction  re- 
sumed.— Grogan  v.  Ruckle,  1  Cal.  193;  Ma- 
teer  v.  Brown,  1  CaL  231;  Phelan  v.  San 
Francisco,  20  Cal.  39;  Blanc  v.  Bowman,  22 
Cal.  23,  25;  Rowland  v.  Kreyenhagen,  2* 
Cal.  52,  58;  Vance  v.  Pena,  36  Cal.  328;  Han- 
son  v.  McCue,  43  Cal.  178;  People  v.  Sprague, 
57  CaL  147;  People  v.  McDermott,  97  Cal. 
247,  82  Pac.  7;  In  matter  of  Levlnson,  108 
Cal.  450,  459,  41  Pac.  483,  42  Id.  479.  See 
Colo.  Hurd  v.  McClellan,  13  Colo.  7,  10,  21 
Pac.  903.  Fla.  Lovett  v.  State,  29  Fla.  384, 
391,  11  So.  176.  Idano.  Hazard  v.  Cole,  I 
Idaho  276,  305.  Mont.  Kimpton  v.  Jubilee 
Placer  Min.  Co..  16  Mont.  379,  383,  41  Pac. 
137,  42  Id.  102.  If.  Y.  Burkle  v.  Luce,  1  N.  Y. 
239;  Martin  v.  Wilson,  1  N.  Y.  240;  Dresser 
v.  Brooks,  2  N.  Y.  559;  Delaplaine  v. 'Ber- 
gen, 7  Hill  591,  694;  Frarer  v.  Western,  * 
How.  Pr.  235;  Latson  v.  Wallace,  9  How.  Pr. 
334;  Judson  v.  Gray,  17  How.  Pr.  289,  293; 
Hosack  v.  Rogers,  7  Paige  Ch.  108;  Law- 
rence v.  Bank  of  Republic,  6  Rob.  497;  Legg 
v.  Overbagh,  4  Wend.  188,  21  Am.  Dec.  115. 
Ore.  State  v.  Jacobs,  11  Ore.  314,  320,  8  Pac. 
332.  Fed.  Martin  v.  Hunter,  14  U.  S. 
(1  Wheat.)  304,  365,  4  L.  ed.  97,  110;  Brow- 
der  v.  McArthur,  20  U.  S.  (7  Wheat.)  58. 
5  L.  ed.  397;  Ex  parte  Story,  37  U.  S.  (1£ 
Pet.)  339.  9  L.  ed.  1108;  Washington  B.  Co. 
v.  Stewart,  44  U.  S.  (3  How.)  413,  11  L.  ed. 
668;  Sizer  v.  Many,  57  U.  S.  (16  How.)  98,  14 
L.  ed.  861;  Peck  v.  Sanderson,  59  U.  S. 
(18  How.)  42.  15  L.  ed.  262;  Noonan  v.  Brad- 
ley, 79  U.  S.  (12  Wall.)  121,  129,  20  L.  ed. 
279. 

540.  Same— Jurisdiction  la  not  lost  nntlt 
remittitur  la  filed  in  lower  court. — Grogan 
v.  Ruckle,  1  CaL  193;  Mateer  v.  Brown,  1 
CaL  231.  See  Burkle  v.  Luce,  1  N.  Y.  239; 
Martin  v.  Wilson,  1  N.  Y.  240;  Judson  v. 
Gray,   17   How.   Pr.'  (N.   Y.)    289;   Hosack   v! 
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Rogers,  7  Paige  Ch.  (N.  Y.)  108;  Lawrence 
v.  Bank  of  Republic.  29  N.  Y.  Sup.  Ct.  Rep. 
(6  Rob.)  497. 

541.  Same— Sane— Petition  for  renearlng 
deposited  la  express  ofllce  so  as  to  reach 
cierk  of  supreme  court  within  limit  of  time 
fixed  by  rule,  remittitur  having  gone  down, 
petition  will  be  held  to  be,  in  contemplation 
of  law,  in  clerk's  hands  within  time  limited, 
and  remittitur  will  be  recalled. — Hanson  v. 
McCue,  43  Cal.  178;  Bernal  v.  Wade,  46  Cal. 
640. 

542.  Same— Same — Printed  transcript,  not 
wlthia  rale. — Printed  transcript,  in  course 
of  transmission,  Is  not  within  rule  stated 
in  Hanson  v.  McCue,  43  Cal.  178.— Ward  v. 
Healy,  110  Cal.  687,  589,  42  Pac.  1071. 

543.  Same  —  Recall  of  — A*  to  power  to 
grant. — The  supreme  court  has  the  power  to 
recall  a  remittitur  at  any  time  that  through 
mistake,  etc.,  of  the  clerk,  does  not  cor- 
rectly state  the  Judgment  actually  rendered 
by  the  court,  but  the  court  has  no  power, 
after  judgment  has  become  flnal,  to  change 
or  modify  the  judgment  actually  given. — 
Oakland  v.  Pacific  Coast  Lumber  &  Mill  Co., 
171  Cal.  392,  156  Pac.  468. 

As  to  recall  of  remittitur  on  death  of 
party  after  argument  pending  appeal,  see 
par.  141,  this  note. 

544.  Where  cause  has  been  heard  upon 
its  merits,  according  to  rules  of  practice, 
judgment  of  court  has  been  correctly  en- 
tered, and  time,  if  any,  allowed  by  Btatute 
or  rules  of  practice  for  rehearing  has 
passed,  and  no  application  for  rehearing 
has  been  made,  remittitur  having  been  is- 
sued and  filed  In  lower  court,  appellate 
court  has  no  power  to  recall  or  rescind  it, 
because,  under  such  circumstances,  court 
has  executed  all  its  functions  and  ex- 
haunted  its  powers  as  to  the  cause. — See 
Pla.  Lovett  v.  State.  29  Fla.  384,  396,  11  So. 
176.  If.  J.  King  v.  Ruckman,  22  N.  J.  Eq. 
<7  C.  E.  Gr.)  551;  Putnam  v.  Clark.  35  N.  J. 
Eq.  (8  Stew.)  145.  N.  Y.  Legg  v.  Overbagh, 
4  Wend.  188.  21  Am.  Dec.  115.  Fed.  Martin 
v.  Hunter.  14  U.  S.  (1  Wheat.)  304,  355.  4 
L.  ed.  97,  110;  Browder  v.  McArthur,  20 
V.  S.  (7  Wheat.)  58,  5  L.  ed.  397;  Ex  parte 
Story,  37  U.  S.  (12  Pet.)  339,  9  L.  ed.  1108. 

348.  Same — Same— Same— On  dismissal 
•f  cause  for  failure  of  counsel  to  appear  or 
file  brief,  remittitur  can  not  be  recalled. — 
People  v.  McDermott,  97  Cal.  247,  32  Pac  7. 

54€.  Same  —  Same  —  Grounds  for  —  Acci- 
dent, fraad.  Imposition,  Inadvertence,  or 
mtetuke  being  shown,  supreme  court  may 
recall  remittitur  and  stay  proceedings. — 
Rowland  v.  Kreyenhagen,  24  Cal.  52,  59- 
4*.  See  Vance  ▼.  Pena,  86  Cal.  328;  In  re 
Jessup.  81  Cal.  408.  469,  6  L.  R.  A.  594,  21 
Pac.  976.  22  Id.  742,  1028;  Lovett  v.  State, 
29  Fla.  384,  393,  396,  11  So.  176. 

M7.  Same— Same— Same— As  to  error,  Ir- 
larlty,  fraad,  mistake,  or  Inadvertence 
renins,  supreme  court  does  not  lose 
Jurisdiction  of  cause,  and  may  recall  re- 
mittitur, even  after  it  has  been   filed,   and 
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correct  error  or  vacate  judgment  and  re- 
store cause  to  calendar. — Vance  v.  Pena,  36 
Cal.  328;  Hanson  v.  McCue,  43  Cal.  178; 
Bernal  v.  Wade.  46  Cal.  640.  See  Palmer  v. 
Lawrence,  5  N.  Y.  455;  Newton  v.  Harris,  9 
Barb.  (N.  Y.)  306;  Chamberlain  v.  Fitch.  2 
How.  (N.  Y.)  243;  Waters  v.  Travis,  8  John. 
(N.  Y.)  566;  Barnal  v.  Donegal.  3  Dow.  P. 
C.  157;  McCavin  v.  Stewart,  4  Wils.  &  S.  184. 

548.  Same— Same — Same — Cleric  Improp- 
erly or  Improvldently  sending  remlttltnr  to 
lower  court  does  not  deprive  supreme  court 
of  jurisdiction. — Grogan  v.  Ruckle,  1  Cal. 
193;  Mateer  v.  Brown,  1  Cal.  231. 

549.  Same  —  Same  —  Same  —  Erroneous 
transcript  being  shown  where  errors  make 
transcript  entire  misrepresentation  of  real 
record,  remittitur  will  be  recalled,  judgment 
canceled,  and  cause  restored  to  calendar. — 
Lovett  v.  State,  29  Fla.  384,  396,  11  So.  176. 

550.  Same — Same— Same— False  sugges- 
tion and  mistake  being  shown,  remittitur 
issued  thereon  will  be  recalled. — Rowland 
v.  Kreyenhagen,  24  Cal.   52. 

551.  Same— Same— Same— Fraud  In  pro- 
curing order  being  shown,  remittitur  will 
be  recalled  and  proceeding  stayed. — Row- 
land v.  Kreyenhagen,  24  Cal.  52. 

552.  Same— -Same— Same— Irregularly  Is- 
sued remittitur  will  be  recalled  and  pro- 
ceedings stayed. — Rowland  v.  Kreyenhagen, 
42  Cal.  52. 


553.  Same  — -  Same  — -  Same  —  Mistake  of 
clerk  in  making  wrong  entry,  transmitting 
wrong  remittitur,  or  transmitting  wrong  or- 
der, it  will  be  recalled  and  case  reinstated, 
even  after  term  expireB. — Vance  v.  Pena,  86 
Cal.  328.  See  Lovett  v.  State,  29  Fla.  384, 
396,  11  So.  176. 

554.  Same  —  Same  —  Same  —  Mistake  of 
fact  In  cause  being  shown,  remittitur  will 
be  recalled. — Rowland  v.  Kreyenhagen,  24 
Cal.  52. 

XXIV.     DETERMINATION  AND  DECISION 
— 8.    JURISDICTION    AND    PROCEED- 
INGS  AFTER  REMAND. 

555.  After    remittitur— Jurisdiction    lost. 

— The  jurisdiction  of  supreme  court  is  lost 
after  remittitur  is  Issued  and  term  at  which 
judgment  was  rendered  has  passed;  and 
this  is  true,  whether  judgment  be  final  in 
sense  of  a  definite  determination  of  the  mat- 
ters involved  or  Interlocutory. — Davidson 
v.  Dallas,  15  Cal.  75. 

556.  After  a  remittitur  is  issued,  and 
judgment  is  entered  in  lower  court,  in 
pursuance  to  the  judgment  of  the  appellate 
court,  the  latter  court  loses  all  jurisdic- 
tion and  power  over  the  cause,  in  the  ab- 
sence of  fraud,  imposition,  mistake,  or  in- 
advertence in  transmitting  the  remittitur. 
— See  Grogan  v.  Ruckle,  1  Cal.  193;  Leese 
v.  Clark,  20  Cal.  387;  Blanc  v.  Bowman,  22 
Cal.  24;  Rowland  v.  Kreyenhagen,  24  Cal. 
52;  People  v.  McDermott,  97  Cal.  247,  32 
Pac.  7;  Hazard  v.  Cole,  1  Idaho  276,  305; 
Cambria  Mining  Co.  v.  Holter,  1  Mont.  429; 
K  imp  ton  v.  Jubilee  Min.  Co.,  16  Mont.  379,  41 
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Pac  137,  42  Pac.  102;  People  ex  rel.  Smith 
v.  Village  of  Neliiston,  79  N.  Y.  638;  Dela- 
plain  v.  Bergen,  7  Hill.  (N.  Y.)  691;  Latson 
v.  Wallace,  9  How.  Pr.  (N.  Y.)  384. 

557.  But  its  control  over  cause  does  not 
cease  until  that  has  been  done. — Grogan  ▼. 
Ruckle,  1  Cal.  193. 

558.  The  supreme  court  has  no  juris- 
diction of  its  own  decision  or  judgment  af- 
ter remittitur  and  can  not  review  or  modify 
it  after  cause  has  once  passed,  by  Issuance 
of  remittitur  and  its  filing  in  court  below, 
from  its  control. — Leese  v.  Clark,  20  Cal. 
387;  Blanc  v.  Bowman,  22  Cal.  23,  25;  Ar- 
genti  ▼.  City  of  San  Francisco,  30  Cal.  458, 
466. 

559.  Same— Correction  of  Judgment  af- 
ter remittitur— As  to  formal  matters. — "Ap- 
plications have  been  frequently  made  to 
this  court,  after  remittitur  has  gone  out,  to 
correct  judgments  in  these  particulars  [as  to 
mode  of  entering],  none  of  which  have  ever 
been  denied  when  the  court  could  see,  from 
the  opinion  and  the  record,  that  substantial 
justice  was  promoted  thereby.  If,  in  point 
of  fact,  this  court  was  absolutely  bound  by 
the  inadvertence  of  its  judges  or  the  mis- 
takes of  Its  clerks  in  this  particular,  great 
injustice  would  result  from  it,  from  the 
fact  that  its  decisions  do  not  reach  the  par- 
ties, in  many  instances,  until  the  remittitur 
has  gone  out,  and  then  it  would  be  too  late 
to  correct  the  mistake.'* — Murray,  C.  J.,  in 
Stearns  v.  Aguirre,  7  Cal.  443,  448. 

Revision  and  correction  until  after  re- 
mittitur, see  Part  XXII,  this  note. 

560.  Same*— Limitation  of  rule* — The  rule 
does  not  apply  so  as  to  prevent  the  taking 
of  a  second  appeal  before  the  remittitur  is 
filed  in  the  trial  court. — Jackson  v.  Barrett, 
12  Idaho  465,  86  Pac.  270. 

561.  Same— Modification  or  amendment  of 
Judgment,  must  be  applied  for  before  going 
down  of  remittitur. — Gray  v.  Gray,  11  Cal. 
341.  See  Ex  parte  Burrill,  24  Cal.  350,  352; 
Stoddard  v.  Tread  well,  29  Cal.  281,  282;  In 
re  Levinson,  108  Cal.  450,  459.  41  Pac.  483, 
42  Pac.  479. 

XXV.     DOCTRINE  OF  STARE  DECISIS. 
An  to  doctrine  of  stare  dedal*  generally, 

see  15  R.  C.  L.  p.  1000,  §9  29-47. 

As  to  stare  dedal*  being  simply  a  rule  of 
court  In  making  decisions,  and  not  a  law, 

see,  ante,  par.  33,  note  pars.  35,  36. 

502.     As  to  general  rule— Res  adjudlcata. 

— Decision  of  supreme  court,  whether  at 
law  or  in  equity,  in  given  case,  whether 
right  or  wrong,  becomes  the  law  of  that 
case  (see  Part  XVI,  this  note),  fixes  the 
rights  of  the  parties,  and  is  binding  on 
the  courts. — Davidson  v.  Dallas,  15  Cal.  75, 
80-84.  See  Dewey  v.  Gray,  2  Cal.  374;  Clary 
v.  Hoagland,  6  Cal.  685,  687;  Gunter  v.  Laf- 
fan,  7  Cat  588,  592;  Soule  v.  Dawes,  14  Cal. 
348;  Phelan  v.  San  Francisco,  20  Cal.  39,  45; 
Haynes  v.  Meeks,  20  Cal.  288,  311;  Leese  v. 
Clark.  20  Cal.  387,  417;  Soule  v.  Ritter,  20 
Cal.    522;    Mitchell    v.    Davis,    23    Cal.    381; 


Trinity  Co.  v.  McCammon,  25  Cal.  117;  Lucas 
v.  San  Francisco,  28  Cal.  591,  594;  In  matter 
of  Pacheco,  29  Cal.  224;  Polack  v.  McGrath, 
38  Cal.  666;  Yates  v.  Smith,  40  Cal.  662;  Mc- 
Kinlay  v.  Tuttle,  42  Cal.  570;  Reclamation 
Dist.  v.  Goldman,  65  Cal.  636,  4  Pac.  676; 
Haggin  v.  Clark,  71  Cal.  444,  452,  9  Pac.  736, 
12  Id.  478;  People  v.  Hamilton,  103  Cal.  488, 
496,  37  Pac.  627;  Porter  v.  Muller,  112  Cal. 
355,  366,  44  Pac.  729.  Ala.  Thomason  v.  Dill, 
34  Ala.  175;  Russell  v.  Laroque,  13  Ala.  149. 
Ark.  Rector  v.  Dan  ley,  18  Ark.  304.  111. 
Semple  v.  Anderson,  9  111.  (4  Gilm.)  546; 
Hollowbush  v.  McConnel,  12  111.  203;  Cook 
v.  Norton,  61  111.  285.  Ind.  Dodge  v.  Gay- 
lord,  53  Ind.  365,  372;  Kress  v.  State,  61  Ind. 
106;  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Hlxon. 
110  Ind.  226,  11  N.  E.  285;  Continental  L. 
Ins.  Co.  v.  Houser,  111  Ind.  266,  12  N.  E.  479. 
Kan.  Headley  v.  Challlss,  15  Kan.  602,  606. 
Ky.  Mason  v.  Mason,  5  Bush  187.  Md.  Cum- 
berland CAL  Co.  v.  Sherman,  20  Md.  117, 
130.  Mass.  Booth  v.  Commonwealth,  48 
Mass.  (7  Met.)  285,  286.  Mick.  Mynning  v. 
Detroit  L.  &  N.  R.  Co.,  67  Mich.  677,  35 
N.  W.  811.  N.  Y.  Hosack  v.  Rogers,  25 
Wend.  313.  Utak.  Silva  v.  Pickard,  14  Utah 
245,  249,  47  Pac.  144;  Brim  v.  Jones,  13  Utah 
440,  45  Pac.  46,  352.  Vt.  Stacy  v.  Vermont 
Cent.  R.  Co.,  32  Vt.  651.  Wank.  Richardson 
v.  Carbon  Hill  C.  Co.,  18  Wash.  368,  375. 
61  Pac.  402,  1046.  Wis.  Hill  v.  Hoover,  9 
Wis.  15;  Pierce  v.  Kneeland,  9  Wis.  28;  Hop- 
kins v.  Hopkins,  40  Wis.  462.  Fed.  Maguire 
v.  Tyler,  84  U.  S.  (17  Wall.)  263,  283,  21 
L.  ed.  576,  583. 

56S.  Distinguished!  McLeran  v.  Benton, 
73  Cal.  329,  2  Am.  St.  Rep.  814,  14  Pac.  879; 
Wallace  v.  Sisson,  114  Cal.  42,  45,  45  Pac 
1000;  Balch  v.  Haas,  73  Fed.  974,  977. 

564.  Denledt  Hastings  v.  Foxworthy,  45 
Neb.  676,  688,  34  L.  R.  A.  321,  63  N.  W.  955,  in 
which  Irvine,  C,  says:  "It  is  sufficient  to 
say  that  the  California  court  has  by  re- 
peated decisions  adhered  to  the  doctrine  [of 
Phelan  v.  San  Francisco,  20  Cal.  45],  and 
that  all  these  cases  fairly  support  Fox- 
worthy's  contention.  Inasmuch  as  our 
cases,  if  adhered  to  (based  as  they  are  on 
the  authority  of  California),  would  require 
a  decision  herein  in  favor  of  Foxworthy, 
we  have  reviewed  the  cases  down  to  the 
twentieth  California,  at  which  point  our 
court  adopted  them,  for  the  purpose  of 
showing  that  they  originated  in  California 
in  an  obiter  dictum  [see  Dewey  v.  Gray,  2 
Cal.  374]  and  that  California  traces  the  doc- 
trine to  certain  cases  of  the  supreme  court 
of  the  United  States  and  elsewhere  which 
do  not  support  the  doctrine;  and  for  the 
further  reason  of  showing  that  the  Cali- 
fornia court  has  given  a  reason  for  its  de- 
cisions applicable  to  those  cases  which  it 
cites,  and  furnishing  a  sufficient  ground 
for  those  decisions,  but  which  does  not  in 
any  way  apply  to  the  cases  decided  in  Cali- 
fornia, or  to  such  a  case  as  the  one  now  be- 
fore us." 

565.  Same— Same— Not  applicable  to  mo- 
tions.— The   principle   of   res   adjudlcata   is 
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not  strictly  applicable  to  motions,  but  the 
granting  or  denial  of  permission  is  largely 
matter  for  the  discretion  of  the  trial  court; 
and,  although  the  defendant  had  the  bene- 
fit of  a  hearing  in  the  trial  court  and  of  an 
appeal  from  its  order,  and  the  permission 
accorded  him  to  make  the  proof  in  ques- 
tion, after  former  failure,  was  a  very  lib- 
eral exercise  of  discretion,  yet  the  appel- 
late court  Is  not  prepared  to  say  that  such 
discretion  was  abused. — Lawson  v.  Lawson, 
IS  CaL  App.  500,  115  Pac.  461. 

ffM.  Stare  decisis,  et  bom  quleta  mover*. 
— To  stand  by  precedents  and  not  disturb 
settled  point  is  settled  policy  of  our  courts; 
it  is  principle  upon  which  rests  the  author- 
ity of  our  judicial  decisions  as  precedents 
in  subsequent  litigation,  and  Is  commonly 
known  as  the  rule  of  stare  decisis.  In  other 
words,  where  a  point  has  once  been  settled 
by  decision,  it  forms  a  precedent  which  is 
not  to  be  departed  from  by  the  courts.— 
See  Me.  Proprietors  of  Machias  Boom  Co.  v. 
Holway,  89  Me.  236,  36  Atl.  378.  Miss.  Lusby 
v.  Kansaa  City,  M.  &  B.  R.  Co.,  73  Miss.  360, 
36  L.  R.  A.  510,  19  So.  239.  N.  Y.  Anstice  v. 
Holmes,  3  Den.  244;  Han  ford  v.  Artcher,  4 
Hill  271,  323;  Yates  v.  Lansing,  9  John.  395, 
428,  6  Am.  Dec.  290;  Moore  v.  Lyons,  25 
Wend.  119,  142.  Pa.  Struthers  v.  Dunkirk, 
W.  &  P.  R.  Co.,  87  Pa.  St.  282,  286.  Tens. 
Bank  of  Commerce  v.  State,  96  Tenn.  591, 
36  S.  W.  719.  Eaa%  Mirehouse  v.  Rennell,  1 
CI.  &  Fin.  527,  546,  6  Eng.  Repr.  1016,  1022, 
8  Bing.  490,  557,  21  Eng.  C.  L.  357,  36  Rev. 
Rep.  139,  179;  Miller  v.  Salomons,  7  Exch. 
543. 

See.  also.  Broom's  L.  Max.  (8th  ed.)  147; 
Cooley'a  Const.  Lim.  65;  Palg.  Orig.  Auth. 
King's  Council,  9,  10;  Tayl.  Civ.  L.  (4th  ed.) 
96;  note  27  Am.  Dec.  684. 

567.  A  decision  of  the  supreme  court  of 
California,  so  long  as  it  is  unreversed  and 
unmodified,  must  be  followed. — Canadian 
Bank  of  Commerce  v.  Leale,  14  Cal.  App. 
309.  Ill  Pac.  759. 


Same— A  rale   of   law   marina;   beem 
deliberately  adopted  and   declared   by 

the  supreme  court,  It  ought  not  to  be  dis- 
turbed, except  for  very  cogent  reasons  and 
upon  clear  manifestation  of  error. — See  Gib- 
lin  v.  Jordan,  6  Cal.  416;  Welch  v.  Sullivan, 
f  CaL  165,  188;  Piercy  v.  Sabin,  10  Cal.  22, 
30.  70  Am.  Dec  692;  Clark  v.  Troy,  20  Cal. 
219.  224;  Pioche  v.  Paul,  22  Cal.  105,  109; 
Carle  ton  v.  Townsend,  28  Cal.  219,  222; 
Hihn  v.  Courtis,  31  Cal.  898,  401;  Vassault 
▼.  Austin,  36  Cal.  691,  696;  Smith  v.  Mc- 
Donald, 42  CaL  484.  lad.  Lindsay  v.  Lind- 
say, 47  Ind.  283,  286.  Mica.  Emerson  v. 
Atwater,  7  Mich.  12,  23.  Miss.  Boon  v. 
Bowers.  30  Miss.  246,  266,  64  Am.  Dec.  159. 
M*.  Reed  v.  Ownby,  44  Mo.  204,  206.  Ohio. 
I>my  v.  Munson,  14  Ohio  St.  488.  Tex.  Willis 
v.  Owen,  43  Tex.  41,  48.  Wis.  Kneeland  v. 
Milwaukee,  16  Wis.  464.  Em*.  Selby  v. 
Bardons.  2  Barn,  &  Ad.  2,  17,  28  Eng.  C.  L. 
9:  Fletcher  v.  8nodes.  3  Bing.  601,  688,  13 
Eng.  C.  L.  64:  Ooodtitle  v.  Otway,  2  H.  Bl. 
•!«,    1   Boa.   a;  P.  676,   659,   7   Durnf.   *    E. 


(7    T.   R.)    399;    Butler    v.    Duncomb,    1    Pr. 
Wms.  452. 

569.  "We  uphold  everything  decided  in 
the  past  jurisprudence  which  we  think  not 
plainly  erroneous." — Baldwin,  J.,  in  Hart  v. 
Burnett,  16  Cal.  630,  612. 

570.  Same— Decisions  of  courts  mot  the 
law*  they  are  merely  evidence  of  the  law. 
— See  Part  XXIII,  this  note. 

Aa  to  decisions  of  courts  aot  betas;  a  part 
of  the  law  of  the  land,  but  merely  instances 
of  the  application  of  that  law,  see,  ante, 
S  33,  note  par.  38. 

671*  Same— Constrains;  constitutions  and 
statutes— In  general. — "In  construing  stat- 
utes and  the  constitution,  the  rule  is  al- 
most universal  to  adhere  to  the  doctrine  of 
stare  decisis." — Seale  v.  Mitchell,  5  Cal.  401, 
403.  See  Evans  v.  Job.  8  Nev.  322,  344; 
Multnomah  Co.  v.  Sliker,  10  Ore.  65;  Shreve 
v.  Cheesman,  69  Fed.  786,  791. 


572.  Same  —  Same  —  Constitutional  con- 
struction.— Constitutional  construction  is 
different  from  statutory  construction.  Even 
where  valuable  property  rights  have  grown 
up  under  an  erroneous  decision  with  re- 
gard to  a  construction  of  a  clause  of  the 
constitution,  it  is  better  that  some  tempo- 
rary inconvenience  Bhould  be  submitted  to, 
rather  than  that  one  of  the  most  valuable 
provisions  of  the  fundamental  law  should 
be  practically  obliterated. — City  etc.  San 
Francisco  v.  Spring  Valley  W.  W.,  48  Cal. 
493,   528. 

578.  Constitutional  construction  by  high- 
est court  in  existence  under  it,  with  regard 
to  laws  passed  while  it  was  in  force,  will 
be  accepted  by  supreme  court  constituted 
by  present  constitution,  without  regard  to 
views  of  present  court  regarding  correct- 
ness or  Incorrectness  of  doctrine  enunciated 
by  former  court. — Staude  v.  Board  of  Elec- 
tion Commissioners  of  San  Francisco,  61 
CaL  313. 

574.  "A  grave  question  of  constitutional 
construction  can  not  be  definitely  settled 
by  any  number  of  judgments  which  do  not 
commend  themselves  to  the  profession,  nor 
receive  the  assent  of  an  intelligent  public 
opinion." — Houghton  v.  Austin,  47  Cal.  646, 
668. 

575.  Same  —  Same  —  Statutory  construc- 
tion*— Decisions  declaring  statute  to  be  un- 
constitutional will  be  adhered  to  where 
legislature  has  had  ample  opportunity  to 
change  statute  passed  upon,  but  has  failed 
to  do  so. — Pioche  v.  Paul,  22  Cal.  105.  See 
Mayer  v.  Carothers,  14  Mont.  274,  287,  36 
Pac  182. 

576.  In  deciding  question  supreme  court 
almost  always  creates  a  moral  power  above 
itself;  and  when  it  construes  a  statute,  it 
is  legally  bound,  for  certain  purposes,  to 
follow  it  as  a  decree,  emanating  from  para- 
mount authority,  according  to  its  various 
applications  in  and  out  of  immediate  cause 
in  which  rendered.  —  Bates  v.  Relyea,  23 
Wend.   (N.  Y.)   336,  340. 
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577.  Statute  allowing:  six  months  from 
date  of  sale  for  redemption  of  property  sold 
under  execution,  held  to  apply  also  to  sales 
under  decrees  in  mortgage  foreclosures. — 
Kent  v.  Laffan,  2  Cal.  695;  McMillan  v.  Rich- 
ards, 9  Cal.  365,  412,  70  Am.  Dec.  655,  664; 
Gross  v.  Fowler,  21  Cal.  392,  395;  Stout  v. 
Macy,  22  Cal.  647,  660.  See  Parker  v. 
DacreB,  130  U.  S.  43,  47,  32  L.  ed.  848,  9 
Sup.  Ct.  Rep.  433. 

578.  Commenting:  on  above  rule,  supreme 
court  say:  "It  is  very  generally  conceded 
by  the  profession  that  the  decision  was 
based  upon  an  erroneous  construction  of 
the  statute;  but,  admitting  this  to  be  true, 
it  is  too  late  to  interfere  with  it.  Rights 
of  property  of  vast  value  have  grown  up 
under  the  decision,  which  no  court  is  at  lib- 
erty at  this  day  to  disturb.  If  a  different 
rule  is  to  be  established,  it  must  be  by  leg- 
islative enactment." — Gross  v.  Fowler,  21 
Cal.  392,  395. 


579.  Same— Same— Same— Role  of  prop- 
erty.— "The  construction  given  to  the  stat- 
ute, in  the  respect  now  under  considera- 
tion,"— in  Gronfier  v.  Puymirol,  19  Cal.  629, 
— "has  since  then  been  steadily  adhered  to 
by  the  courts, — it  has  been  relied  upon  by 
the  profession  in  the  examination  of  titles, 
and  acted  upon  in  the  purchase  and  sale 
of  real  estate  during  the  intervening  period, 
now  some  eight  years, — and  property  inter- 
ests of  immense  magnitude  must  be  Im- 
periled if  it  is  to  be  overturned  now.  Under 
Mich  circumstances  it  has  arisen  to  the 
importance  of  a  rule  of  property,  and  even 
though  it  were  conclusively  shown  to  have 
been,  as  an  exposition  of  the  statute  it  at- 
tempted to  construe,  incorrect  at  the  out- 
set, I  think  It,  nevertheless,  our  duty  to 
maintain  It  now,  and  not  permit  It  to  be 
disturbed." — Smith  v.  McDonald,  42  Cal.  484. 

580.  "The  legislature  can  make  such 
change,  if  it  be  deBlrable,  without  disturb- 
ance of  titles  or  destruction  of  individual 
rights  which  invariably  follow  such  change 
when  brought  about  by  a  judicial  decision." 
—Smith  v.  McDonald,  42  Cal.  484,   486. 

581.  Same  —  Same  —  Same  —  Validity     of 

deed  conveying  a  large  amount  of  real  es- 
tate having  been  established  by  decision 
of  supreme  court,  under  which  decision  im- 
portant rights  may  have  been  acquired,  the 
court  will  not  re-examine  grounds  of  the 
decision,  but  it  will  be  allowed  to  stand  on 
principle  of  stare  decisis. — Hlhn  v.  Courtis, 
31  Cal.  398,  399. 

582.  "If  rules  and  maxims  were  to  ebb 
and  flow  with  the  tastes  of  the  judge,  or  to 
assume  that  shape  which,  in  his  fancy,  best 
becomes  the  times;  if  the  decisions  in  one 
case  were  not  to  be  ruled  by.  or  depend  at 
all  upon,  former  determinations  in  other 
cases  of  a  like  nature,  I  should  be  glad  to 
know  what  person  would  venture  to  pur- 
chase an  estate  without  first  having  the 
judgment  of  a  court  of  justice  respecting 
the  Identical  title  which  he  was  to  pur- 
chase."— Sawyer,   J.,  In  Hihn  v.  CouTtis,   31 


Cal.  398,  399,  403,.  quoting  Fearne  on  Cont 
Rem.,  p.   264,   9  134. 

583.  Same  —  Same  —  Instances  —  Wood- 
worth  v.  Fulton,  I  Cal.  296,  declaring  a  grant 
by  an  American  alcalde  of  San  Francisco, 
during  war  with  Mexico,  invalid,  declared 
to  violate  well-established  and  universally 
recognized  principles  of  law,  and  overruled 
in  Cohas  v.  Raisin,  3  Cal.  443,  444,  451,  the 
court  saying:  "The  rule  of  the  common  law 
is  laid  down  to  be,  that  the  acts  of  an  offi- 
cer de  facto,  whether  judicial  or  ministerial, 
are  valid,  so  far  as  the  rights  of  the  public 
and  third  persons  are  concerned,  and  neither 
the  title  of  such  officer,  nor  the  validity  of 
his  acts  as  such,  can  be  indirectly  called 
in  question  in  a  proceeding  to  which  he  is 
not  a  party.  The  legal  presumption  is  al- 
ways in  favor  of  his  authority." — See  Conn. 
Plymouth  v.  Painter,  17  Conn.  585,  44  Am. 
Dec.  574.  111.  Schlencker  v.  Risley,  4  111. 
(3  Scam.)  483,  38  Am.  Dec.  100.  Me.  Lowell 
v.  Flint,  20  Me.  401.  N.  J.  Hoagland  v.  Cul- 
vert, 20  N.  J.  L.  (1  Spen.),  387.  N.  C.  Burke 
v.  Elliott,  4  Ired.  JU  355,  42  Am.  Dec.  142, 
Gilliam  v.  Reddlck,  4  Ired.  L.  368.  Pa.  Corn- 
ish v.  Young,  1  Ashm.  153.  Tenn.  Farmers' 
&  M.  Bank  v.  Chester,  6  Humph.  458,  44  Am. 
Dec.  318. 

584.  Same— Same  —  Same  —  Tootnaker  v. 
Cornwall,  4  Cal.  28,  holding  that  notice  of 
non-payment  of  note  not  payable  in  bank 
may  be  given  on  evening  of  day  on  which 
payable,  after  close  of  business  hours,  and 
if  there  are  no  established  business  hours, 
after  sunset;  and  also  that  the  court  will 
take  judicial  cognizance  that  notice  given 
between  four  and  half-past  four  o'clock  of 
afternoon  in  midsummer  is  far  from  sun- 
set, was  overruled  in  McFarland  v.  Pico,  '8 
Cal.  626,  631,  the  court  remarking  that  it 
is  in  direct  conflict  with  the  law  as  to  the 
presentation  of  notice,  as  settled  by  the 
authorities  in  England  and  United  States, 
and  the  rule  laid  down  one  of  great  incon- 
venience to  holders  of  commercial  paper, 
and  of  no  possible  benefit. 


585.    Same— Same— Some— Bryan  v.  Berry, 

6  Cal.  394,  unsettling  the  doctrine  as  to  the 
obligations  of  sureties  on  promissory  notes, 
is  overruled  in  Aud  v.  Magruder,  10  Cal. 
282,  292,  in  which  the  court  say:  "The 
case  of  Bryan  v.  Berry  seems  to  us  to  rest 
upon  mistaken  views  of  the  relations  which 
a  party  signing  a  joint  note  with  another, 
for  the  latter's  accommodation,  bears  to 
the  creditor.  It  assumes  that  such  surety  is 
a  mere  guarantor  or  indorser.  But  the  two 
classes  of  obligations  are  widely  variant. 
...  In  overruling  the  case  we  feel  less 
reluctance,  because  we  think  the  principle 
there  laid  down  is  of  injurious  import.  We 
think  the  principles  of  commercial  law. 
long  established  and  maintained  by  a  con- 
sistent course  of  decision  in  other  states, 
should  not  be  disturbed:  that  the  tendency 
of  such  disturbance,  in  any  instance,  is 
to  confusion  and  uncertainty,  and  gives  rise 
to  perplexing  litigation  and  doubts  and  un- 
easiness  in    the   public   mind.   'Almost   any 
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general  rule  governing  commercial  trans- 
actions, Jf  it  have  been  long  consistently 
upheld  as  a  part  of  the  general  By  a  tern,  is 
better  than  a  rule  superseding  It,  though 
the  latter  were  much  better  as  an  original 
proposition." 

586.  Same  —  Same  —  Same  —  Peabody  v. 
Pkelp*,  9  Cal.  213,  holding  that  an  action 
for  false  and  fraudulent  representations  as 
to  naked  fact  of  title  in  vendor  of  real 
property,  can  not  be  maintained  by  pur- 
chaser who  has  taken  possession  of  property 
sold  under  conveyance  with  express  cove- 
nants; that  if  party  takes  conveyance  with 
covenants,  his  remedy  Is  confined  to  them, — 
it  in  conflict  with  Alvarez  v.  Brannan,  7 
Cal.  503,  68  Am.  Dec.  274,  and  whole  cur- 
rent of  authority.  The  supreme  court  was 
earnestly  urged,  in  Wright  v.  Carillo,  22 
Cal.  595,  to  reconsider  and  overrule  the  case; 
but  the  point  being  only  incidentally  before 
the  court,  and  not  necessary  to  be  decided 
in  view  the  court  took  of  cause,  Peabody  v. 
Phelps  was  criticized  but  not  overruled, 
though  the  court  made*  it  plain  it  would 
have  been  if  the  point  had  been  necessary 
to  the  decision.  The  court  say  it  "is  clearly 
In  conflict  with  Alvarez  v.  Brannan,  and  it 
should  be  reinvestigated  in  some  case  where 
it  can  properly  be  adjudicated  and  upon 
sufficient  argument  of  the  question." 

887.  Denied  in  Kimball  v.  Saguln,  86 
Iowa  186,  190,  58  N.  W.  116. 

588.  Contrary  doctrine  i  Ky.  Wade  v. 
Thurman,  2  Bibb.  588.  N.  Y.  Clark  v.  Baird. 
9  N.  Y.  188;  Whitney  v.  Allaire,  1  N.  Y.  805; 
Wardell  v.  Fosdick,  18  John.  325;  Monell  v. 
Colden,  18  John.  .895;  Culver  v.  Avery,  7 
Wend.  880,  22  Am.  Dec.  686.  Tenn.  Gwinther 
v.  Gerding,  40  Tenn.  (8  Head)  197.  Tex. 
Hays  v.  Bonner,  14  Tex.  629. 

589.  It  is  to  be  noted  that  Field,  J.,  in 
his  decision  in  Peabody  v.  Phelps,  followed 
the  dissenting  opinion  of  BronBon,  J.,  in 
Whitney  v.  Allaire,  1  N.  Y.  305,  313,  in  which 
he  says  he  never  knew  a  case  in  which  an 
action  had  been  allowed  on  the  ground  of 
false  representation  as  to  title,  on  a  failure 
of  title. 


State 

Telegraph  Co.  ▼.  Alia  Telegraph  Co.,  22  Cal. 
398.  holding  that  exclusive  franchises  and 
privileges  may  be  conferred  by  legislature 
on  corporations  and  persona,  overruled  in 
San  Francisco  v.  Spring  Valley  W.  W.,  48 
Cal.  493,  623,  court  declaring  the  decision 
wholly  unsupported  by  authority  and  stand- 
ing as  the  sole  exponent,  In  the  annals  of 
American  jurisprudence,  of  the  proposition 
It  enunciates. 

591.  Compares  Omnibus  R.  Co.  v.  Bald- 
win, 57  Cal.  160,  174.  Mian.  Ames  v.  Lake 
Superior  &  M.  R.  Co.,  21  Minn.  241,  259. 
XMt  Davenport  v.  Kleinschmidt,  6  Mont. 
SOX  632,  13  Pac  249.  N.  Y.  In  matter  Union 
Ferry  Co.,  98  N.  Y.  139,  140,  152.  Fed.  Wal- 
lace v.  Loomis,  97  U.  8.  146,  164,  24  L.  ed. 
896;  Southern  Pac.  R.  Co.  v.  Orton,  32  Fed. 
4S7.  476.  «  Bawy.  C.  a  157,  191,  193. 


592b  Same  —  Decision  becoming  rule  of 
conduct  or  property. — "The  certainty  and 
stability  of  these  rules  [governing  commer- 
cial transactions]  are  of  more  importance 
than  any  fancied  benefits  which  might  ac- 
crue from  any  innovation  upon  the  system. 
Innovation  begets  innovation,  and  we  can 
not  always  see  with  clearness  what  will  be 
the  consequence  of  the  new  rule  estab- 
lished."—Aud  v.  Magruder,  10  Cal.  282,  291- 
292. 

598.  Where  decision  has  become  rule  of 
property,  it*  inherent  correctness  or  Incor- 
rectness, justice  or  injustice,  in  the  ab- 
stract, are  of  less  importance  than  that  it 
should  itself  be  constant  and  invariable. — 
Smith  v.  McDonald,  42  Cal.  484. 

594.  Instability  and  uncertainty  in  ju- 
dicial decisions,  especially  those  relating 
to  titles  to  real  estate,  are  great  evils  in 
any  country.  Upon  no  questions  Is  a  com- 
munity more  sensitive  than  upon  those 
which  affect  titles  to  their  lands,  and  in 
none  should  greater  care  and  caution  be  ob- 
served by  courts  in  their  adjudications.  The 
prosperity  and  progress  of  a  community 
depend  so  much  upon  the  validity  of  its 
land  titles  that  no  court  can  be  justified 
in  overruling  long-settled  principles  of  law 
relating  to  them,  unless  compelled  to  do  so 
by  plainest  dictates  of  reason  and  justice. 
—Wright  v.  Carillo,  22  Cal.  595,  604. 

895.  Same  —  Decisions  as  to  Inferior 
courts. — Under  provisions  of  present  con- 
stitution (art.  VI,  $  1,  I  Henning's  General 
Laws,  3d  ed.,  p.  xlviii),  providing  for  "such 
inferior  courts  as  the  legislature  may  es- 
tablish In  any  incorporated  city  or  town, 
or  city  and  county,"  such  court  will  have, 
constitutionally,  all  the  powers  which  are 
specified  in  the  act  creating  it,  and  none 
other. — See  People  ex  rel.  Hughes  v.  Gilles- 
pie, 1  Cal.  342;  Seale  v.  Mitchell,  5  Cal.  401, 
403;  People  ex  rel.  Hagan  v.  King,  1  Cal. 
345;  Meyer  v.  Kalkmann,  6  Cal.  582,  589: 
Hickman  v.  O'Neal,  10  Cal.  292,  295;' Vas- 
sault  v.  Austin,  36  Cal.  691,  696;  Ex  parte 
Stratman,  39  Cal.  517,  519. 

596.  Decisions  relating  to  such  courts 
are  governed  by  rule  of  stare  decisis.  Thus, 
the  original  superior  court  of  San  Francisco 
was  such  a  court  Its  powers  were  passed 
upon  and  fixed  by  supreme  court  in  People 
ex  rel.  Hughes  v.  Gillespie,  1  Cal.  342,  402. 
In  commenting  upon  that  decision,  the  su- 
preme court  says:  "What  our  present  opin- 
ion may  be  as*  to  the  merits  of  the  deci- 
sion in  that  case  is  now  of  no  consequence 
whatever.  .  .  .  That  decision  has  remained 
as  an  exposition,  by  the  tribunal  of  last 
resort,  of  the  character  of  the  court  in 
question,  for  nearly  five  years.  The  com- 
munity to  be  affected  by  it  have  acted  upon 
It  In  a  vast  number  of  judicial  relations; 
rights  of  property  have  grown  up  under  it, 
have  changed  hands,  and  have  passed 
through  numerous  ramifications,  until  It  has 
become  imperative  to  regard  it  as  a  rule 
of  property." — Seale  v.  Mitchell,  5  Cal.  401, 
403. 


Ill 
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5*7.  Same— Same— IutMCCt  —  Folaom  ▼. 
Root,  1  Cal.  374,  377,  holding:  that  where  rec- 
ord contains  nothing:  but  pleadings  and 
judgment,  supreme  court  will  presume  evi- 
dence warranted  judgment 

6S8.  Affirmed  on  principle  of  stare  decisis, 
in  McFadden  v.  Jones,  1  Cal.  453. 


699.  Sane  —  Same «—  Same  —  Toncfcard  ▼. 
Tonefcard,  5  Cal.  306,  307,  declared  not  to  be 
overruled  by  Holliday  v.  West,  6  Cal.  519, 
525,  and  that  assertion  in  Hart  v.  Burnett, 
15  Cal.  530,  599,  that  it  was  declared  mere 
obiter  dictum  in  Norris  v.  Moody,  84  Cal. 
143,  24  Pac.  37. 


600.  Same— Same  —  Same  —  Hart  ▼.  Bur- 
nett, 15  Cal.  530,  declaring:  validity  of  act 
of  March,  1858,  confirming:  Van  Ness  Ordi- 
nance in  relation  to  pueblo  lands  In  San 
Francisco,  affirmed  on  principle  of  stare 
decisis. — See  Carleton  v.  Townsend,  28  Cal. 
219,  222;  San  Francisco  v.  Canavan,  42  Cal. 
541;  Houghton  v.  Austin,  47  Cal.  646,  668. 

See,  also,  par.  604,  this  note. 

601.  The  case  of  Hart  v.  Burnett,  supra, 
in  so  far  as  it  is  mere  dictum,  can  not  be 
pfflrmed. — Norris  v.  Moody,  84  Cal.  143,  149, 
24  Pac.  37. 


602.  Same  —  Same  —  Same  —  Lathrop  ▼• 
Mills,  19  Cal.  513,  hoi  dins  statute  of  March 
1'6,  1856,  limiting:  time  within  which  paten- 
tee may  bring:  suit,  unconstitutional,  af- 
firmed on  principle  of  Btare  decisis  in 
Pioche  v.  Paul,  22  Cal.  105,  106. 


60S.  Same*— Same— Si 
mfroi,  19  Cal.  629,  declaring:  authority  and 
duty  of  general  guardian  to  appear  for  in- 
fant defendant,  where  court  does  not  ap- 
point guardian  ad  litem,  adhered  to  on  prin- 
ciple of  stare  decisis  in  Smith  v.  McDonald, 
42  Cal.  484,  486,  and  Emeric  v.  Alvarado,  64 
Cal.  529,  597,  2  Pac.  418. 


604.  Same— Same— Same— la  Carleton  ▼• 
Townsend,  28  Cal.  219,  it  was  strenuously 
sought  to  have  Hart  v.  Burnett  (par.  341), 
overruled.  The  court  say:  "Questions  aris- 
ing upon  the  ordinance  and  the  confirmatory 
act  have  been  presented  to  this  court  in 
almost  every  conceivable  form,  and  the  le- 
gality and  the  validity  of  the  ordinance 
and  the  act  have  uniformly  been  maintained 
by  the  court.  It  has  been  steadily  held  that 
they  vested  in  possessors  described  in  the 
ordinance  title  to  the  lands  therein  men- 
tioned, as  against  the  city,  and  those  deci- 
sions have  become  a  rule  of  property,  lying: 
at  the  foundation  of  a  large  portion  of 
the  titles  to  real  estate  in  that  city,  and 
the  rule  is  now  upheld,  not  only  upon  prin- 
ciple, but  upon  considerations  of  policy, 
requiring  certainty  and  stability  in  the  ruleB 
constituting  the  landmarks  of  property.  The 
doctrine  of  stare  decisis  does  not  find  a 
more  clear,  forcible,  or  necessary  applica- 
tion in  respect  to  any  of  the  rules  governing 
the  transmission  of  the  property  of  the  city, 
or  of  the  former  pueblo,  than  this  rule." — 
See  Holladay  v.  Frlsbie,  15  Cal.  630;  City, 
etc.,  San  Francisco  v.  Beideman,  17  Cal.  443; 


Hubbard  v.  8ullivan.  18  CaL  508;  Board  of 
Education  v.  Fowler,  19  CaL  11;  Wolf  v. 
Baldwin,  19  Cal.  306;  Hubbard  v.  Barry,  21 
Cal.  821. 

See,  also,  par.  600,  this  note. 


Same— Limitation  of  mle  Ineiden- 
tal  and  collateral  matters*— It  is  thought 
that  general  rule  as  laid  down  by  our  su- 
preme court,  set  out  in  paragraph  318,  will 
be  limited  in  important  particulars,  as  oc- 
casion may  arise.  Thus,  it  is  thought  the 
rule  will  not  be  held  to  bar  the  considera- 
tion, on  a  second  appeal,  of  incidental  and 
collateral  matters  which  were  not  presented 
and  not  specifically  considered  and  decided 
on  former  appeal;  but  that  it  embraces  and 
determines  such  questions  only  as  are  spe- 
cifically presented,  and  are  decided  as  es- 
sential to  a  just  disposition  of  a  pending 
appeal — See  Union  School  Tp.  v.  First  Nat. 
Bank,  102  Ind.  464,  472,  2  N.  E.  194;  Haynes 
v.  Town  of  Trenton,  123  Mo.  326,  335,  27 
a  W.  622;  Balch  v.  Haas,  73  Fed.  974,  977. 

606.  Appellate  cpurt  is  not  precluded,  on 
second  appeal,  from  reversing  case  on  ac- 
count of  erroneous  instruction,  although 
same  instruction  was  given  on  first  trial, 
and  was  incorporated  into  bill  of  excep- 
tions, it  appearing  that  instruction  was  not 
distinctly  called  to  court's  attention  and 
made  ground  of  complaint  on  first  appeal. 
— Haynes  v.  Town  of  Trenton,  128  Mo.  326, 
336,  27  S.  W.  622. 

607.  Same— Same  Fraud  or  Imposition- 
Mistake  of  facts. — General  rule  rests  'upon 
supposition  that  proceedings  have  been  reg- 
ular, and  no  fraud  or  imposition  has  been 
practised  on  the  court  or  opposite  party; 
where  it  appears  that  fraud  or  imposition 
has  been  practised  or  decision  was  rendered 
under  mistake  of  fact,  rule  does  not  apply. 
— See  Rowland  v.  Kreyenhagen,  24  Cal.  52, 
59;  Vance  v.  Pena,  36  Cal.  328. 

608.  Same*— Same— Remanded  generally. — 

Where  cause  Is  remanded  generally  for  new 
trial,  on  former  appeal,  and  same  questions 
are  presented  on  second  trial,  appellate 
court  is  not  bound  to  follow  Opinions  on 
questions  of  law  presented  on  firBt  appeal, 
and  may  re-examine  and  reverse  its  rul- 
ings on  such  questions,  and  should  do  so 
when  opinion  first  expressed  is  manifestly 
incorrect. — Hastings  v.  Foxworthy,  45  Neb. 
676,  34  L.  R.  A.  321,  63  N.  W.  955,  modifying 
Hiatt  v.  Brooks,  17  Neb.  33,  22  N.  W.  73. 

609.  Above  case  combats  and  denies  gen- 
eral California  rule  as  laid  down  in  Leese 
v.  Clarke,  20  Cal.  387,  when  applied  to  those 
instances  in  which  cause  is  reversed  and 
remanded  generally.  In  an  able  discussion 
cases  pro  and  con  are  connected  and  an- 
alyzed with  consummate  skill,  and  preser- 
vation here  of  reference  to  that  case  may 
be  of  service  to  the  bench  and  bar,  although 
the  doctrine  of  that  case  is  not  in  harmony 
with  present  line  of  cases  in  this  state  in 
broad  sense  in  which  the  general  rule  has 
been  heretofore  accepted  and  applied  by 
our  court. — See  par.  564,  this  note. 
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610.  Same— Omnia  Innovatlo  plus  no-vita te 
perturbat  qoam  utilltate  prodest. — "Every 
Innovation  occasions  more  harm  and  de- 
rangement of  order  by  its  novelty  than 
benefit  by  its  abstract  utility,"  and  "it  some- 
times  happens  that  the  reversal  of  an  er- 
roneous ruling;  would  prove  of  greater  evil 
consequences  than  to  suffer  it  to  remain. 
It  becomes  then  a  matter  of  policy  not  to 
overrule  it.  The  mere  fact  that  an  error 
has  been  committed  is  no  reason  or  even 
apology  for  repeating  it,  much  less  for  per- 
petuating it;  but  even  in  the  correction  or 
removal  of  such  errors  the  law  is  reason- 
able and  looks  to  the  welfare  and  repose  of 
society  and  the  protection  of  public  inter- 
ests."—Hart  v.  Burnett,  15  Cal.  530,  600. 

* 

«11.     Same— Supreme  conrt  has  no  power 
to  review  Its  decision*,  whether  at  law  or 
in  equity,  except  as  to  clerical  error.     Final 
decree  in  chancery  is  as  conclusive  as  judg- 
ment at  law.    Both  are  conclusive  of  rights 
of    parties    thereby    adjudicated. — Davidson 
v.  Dallas,  15  Cal.  75,  83,  following  Ex  parte 
Sibbald  v.  United  States,   37  U.  S.    (12  Pet.) 
488.  9  L.  ed.  1167;  Hopkins  v.  Lee,  19  U.  S. 
(6  Wheat)   109,  113,  116,  5  I*,  ed.  218;  Mar- 
tin v.  Hunter,  14  U.  8.   (1  Wheat.)   304,  355, 
4  L.  ed.   97.     See  Phelan  v.  San  Francisco, 
20  Cal.  39,  45;  Haynes  v.  Meeks,  20  Cal.  288, 
311.    Ind.  Dodge  v.  Gaylord,  53  Ind.  365,  372. 
Kan.  Headley  v.  Challiss,  15  Kan.  602,   606. 
Md.  Mong  v.  Bell,  7  Gill  &  J.  246;  Emory  v. 
Owings,   8  Md.   178;   Hammond  v.   Inloes,   4 
Md.    138;    Preston    v.    Leigh  ton,    6    Md.    88; 
Eyler  v.  Hoover,  8  Md.  1;  Brown  v.  Summer- 
ville,  8  Md.  444;  Cumberland  C.  ft  I.  Co.  v. 
Sherman,   20  Md.   117,   130.     Tenn.  Bank   of 
Commerce  v.  State,   96  Tenn.   591,   36  S.  W. 
719;  Elliot  v.  Cochran,  1  Coidw.  389.     Fed. 
Sibbald  v.  United  States,  37  U.  S.   (12  Pet.) 
488,  9  L.  ed.  1167;  Supervisors  of  Wayne  Co. 
v.  -Kennicott,    94   U.   &    498,    24    L.   ed.    260; 
Clark  v.  Keith,  106  U.  S.  464,  27  L.  ed.  302, 
1  Sup.  Ct.  Rep.  568. 

612.  flame— Waen    doctrine    not    adhered 

to. — A  well-considered  decision  of  the  su- 
preme court  ought  not  to  be  overruled,  un- 
less It  clearly  violates  some  established 
rule  of  law  and  great  evils  are  likely  to 
follow  from  allowing  it  to  stand  as  a  rule 
of  property;  particularly  Is  this  true  in 
those  cases  where  the  decision  questioned 
is  based  upon  a  construction  of  a  statute 
and  affects  titles  to  real  property. — Pioche 
▼.  Paul.  22  Cal.  105. 

613.  Where  case  was  decided  after  full 
and  elaborate  discussion  of  points  involved, 
court  will  hesitate  long  before  overruling 
It.  and  then  only  upon  being  fury  satisfied 
that  court  had  departed '  from  and  violated 
well -established  rule  of  law,  and  that  the 
e\-\\m  likely  to  follow  from  It  are  great. — 
Wright  v.  Carlllo,  22  Cal.  695,  604. 

CI 4.     The    doctrine   of    stare    decisis    can 
not   be    pressed  beyond  its  just  and  estab- 
lished  limits. — Houghton  v.  Austin,   47  Cal. 
C46.    «*7. 
C.  C.  P-— * 


615.  Where  rule  well  settled  and  univer- 
sally acquiesced  In  has  been  violated,  there 
is  no  principle  which  compels  observance 
of  doctrine  of  stare  decisis  as  respects  that 
decision. — Cohas  v.  Raisin,  3  Cal.  443,  451. 

616.  "The  highest  regard  for  doctrine  of 
stare  decisis  does  not  require  Its  observance 
when  plain  rule  of  law  has  been  violated." 
— McFarland  v.  Pico,  8  Cal.  626,  631. 

617.  Same— Same  —  Considering  decision 
wrong. — Fully  considering  a  former  deci- 
sion, a  judge  convinced  that  It  Is  wrong,  it 
becomes  simply  a  question  of  public  policy 
whether  proprietary  rights  have  grown  up 
to  such  an  extent  that  It  will  produce  more 
of  evil  than  of  good  to  restore  the  law  to 
Its  integrity. — Houghton  v.  Austin,  47  Cal. 
646,  667. 

618.  Same— Same— Consistency  by  adher- 
ence to  decisions,  purchased  at  the  sacrifice 
of  sound  principle,  is  dearly  bought — Paul 
v.  Davis,  100  Ind.  422,  428. 

619.  "Much  as  we  respect  the  principle  of 
stare  decisis,  we  can  not  yield  to  it  when 
to  yield  is  to  overthrow  principle  and  jus- 
tice."—Paul  v.  Davis,  100  Ind.  422,  428. 

620.  "The  conservative  doctrine  of  stare 
decisis  was  never  designed  to  protect  mani- 
fest innovations  upon  the  well-settled  prin- 
ciples of  law." — Baldwin,  J„  in  Aud  v.  Ma- 
gruder,  10  Cal.  282,  292. 

621.  The  rule  of  stare  decisis  is  avowedly 
put  upon  the  ground  of  public  policy.     It  is 
applied   with   a   qualification   which   Implies 
of  itself  an  exception.     It  is  a  solecism  to 
say  that  causes  should  be  tried  upon  wrong 
principles — be    decided    against    the    law — 
whether  It  be  for  the  purpose  of  justice  or 
not  so  to  decide  them.     The  law  is  not  so 
false   to   itself  as   to   require   its   own   per- 
manent   overthrow,    unless    the    subversion 
be     necessary     to     public     interests;     and 
whether  it  be  so  necessary  or  not  In  a  given 
case,  is  for  the  court  to  decide,  as  a  matter 
of   legal    discretion,    whenever   the    rule    of 
stare  decisis  is  invoked.    Apart  from  all  ex- 
press  authority,    reason    must    convince   us 
that   no   such   Inexorable    rule   could    exist. 
We  can  not  conceive  that  the  application  of 
the  rule  could  be  rightly  so  made  as  to  the 
paramount  public  policy  of  deciding  cases 
by  the  rules  of  the  law,  when  those  rules 
work  justice  and  do  equity  to  the  majority 
part   of   the    cases   to   which    they   are   ap- 
plicable, and  protect  the  rights  of  the  many 
against  the  claim  of  the  few. — Baldwin,  J., 
in  Hart  v.  Burnett,  15  Cal.  530,  607. 

622.  Same  —  Same  —  Conrt  is  not  abso- 
lutely bound  by  previous  decision,  except  it 
be  In  the  Identical  case. — Houghton  v.  Aus- 
tin, 47  Cal.  646.  668. 

623.  "No  such  rule  ever  existed  as  that 
a  court  should  be  absolutely  bound  by  a 
previous  decision.  And  It  would  be  espe- 
cially dangerous  to  apply  this  inexorable 
standard  to  questions  decisive  of  the  consti- 
tutional rights  of  citizens.  One  provision 
of  constitution  can  impose  no  greater  obli- 
gation than  another.    It  may  be  that  some 
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time  in  the  far  distant  future  a  plain  pro- 
vision of  the  organic  law  may  be  tem- 
porarily lost  sight  of  in  the  heat  of  a 
popular  excitement,  or  demagogues,  by  ap- 
pealing to  the  selfish  impulses  and  the  nar- 
row exclusive  interests  of  classes,  may 
apparently  create  a  public  hostility  to  some 
constitutional  stipulation,  which  shall  seem 
to  retard  the  immediate  gratification  of  the 
wish  of  the  majority.  It  may  be  .  .  .  that 
the  members  of  one  elective  judiciary  shall 
be  tempted  to  yield  to  that  which  is  sup- 
posed to  be  the  popular  duties,  and  to  de- 
prive a  citizen,  or  a  number  of  citizens,  of 
some  privilege  all-important  to  him  and 
them,  and  the  disregard  of  which  shall  be 
equivalent  to  a  contempt  for  personal  free- 
dom which  exists  in  the  worst  of  despot- 
isms. If  so  Improbable  an  event  should  ever 
occur,  the  courts  will  quickly  become  con- 
vinced of  their  error;  and  when  the  people 
themselves  shall  have  awakened  to  the  dan- 
gerous heresy  of  such  an  innovation  upon 
the  laws  and  liberties,  Bhall  the  judges  be 
forever  estopped  from  recurring  to  just  and 
free  principles  by  the  mere  repetition  of 
the  words  'stare  decisis'?" — McKinstry,  J., 
in  Houghton  v.  Austin,  47  Cal.  646,  668. 

624.  "The  reports  of  judicial  decisions  are 
full  of  overruled  cases.  The  highest  courts 
-and  the  ablest  judges  have  repeatedly  over- 
ruled and  changed  their  own  decisions,  and 
this  court  has  been  no  exception.  Human 
judgment  Is  imperfect,  and  errors  are  a  nec- 
essary consequence.  Still  it  is  often  better 
to  submit  to  the  evils  arising  from  erron- 
eous decisions,  in  view  of  the  advantage 
arising  from  certainty  and  stability,  rather 
than  encouraging  the  often  greater  evils 
following  from  the  fickleness  and  incon- 
sistency of  courts.  Under  the  system  of  this 
state,  by  which  frequent  changes  of  judges 
take  place  in  this  court,  it  is  of  special  im- 
portance that  we  adhere  to  settled  deci- 
sions so  far  as  due  regard  to  right  and  jus- 
tice will  permit,  to  avoid  the  danger  of 
creating  a  feverish  state  of  uncertainty  in 


the  publlo  mind.  Courts  should  carefully 
adhere  to  those  well-established  principles 
and  rules  of  law  to  be  found  In  the  adjudi- 
cations of  the  English  and  American  courts, 
which  form  the  basis  of  our  jurisprudence. 
To  these  we  look  for  that  certainty  so  es- 
sential in  legal  matters,  and  upon  which 
the  prosperity  of  a  community  so  much  de- 
pends. No  court  therefore  should  depart 
from  these  well-established  principles,  un- 
less they  are  clearly  and  plainly  inappli- 
cable to  our  circumstances  and  conditions, 
or  opposed  to  the  law  of  the  state."  — 
Crocker,  J.,  in  Wright  v.  Carillo,  22  CaL 
695,  604-606. 


626.  Same  —  Same  —  Decision  by  divided 
court  Is  not  of  same  controlling  authority 
as  one  concurred  in  universally. — Houghton 
V.  Austin,  47  CaL  646,  667. 


626.  Same— Same— Enormity  of  the  evil 
having  been  made  apparent  by  after  events, 
and  upon  fuller  consideration  a  court  is 
satisfied  that  former  judgment  is  wrong, 
it  ought  not  to  be  precluded  from  asserting 
the  correct  rule,  unless  some  principle  of 
public  policy  Bhall  intervene.  Thus,  where 
the  disestablishment  of  erroneous  rule  and 
establishment  of  true  rule  would  so  dis- 
turb vested  Interests  as  would  constitute 
a  greater  evil  than  would  result  from  an 
adherence  to  the  erroneous  rule  as  enun- 
ciated, It  should  be  adhered  to  and  the  doc- 
trine of  stare  deciBls  applied. — People  v. 
Lynch,  61  Cal.  16,  39,  21  Am.  Rep.  677. 


627.     Same— Same— Wrong    decisions*    not 

Involving  property  rights,  and  they  not 
having  become  a  rule  of  property  or  the 
basis  of  contracts,  their  overruling  will  not 
produce  uncertainty  in  titles  or  introduce 
doubt  and  confusion  in  questions  of  prop- 
erty and  contracts,  it  Is  the  duty  of  the 
court  to  correct  its  errors,  and  the  doctrine 
of  stare  decisis  can  not  be  successfully  in- 
voked to  prevent  such  correction. — Board  of 
Commissioners  Jasper  Co.  v.  Allman,  142 
Ind.  678,  694,  39  L.  R.  A.  68,  42  N.  B.  206. 


§64.    CONCURRENCE  NECESSARY  TO  TRANSACT  BUSINESS.     The 

concurrence  of  three  justices  of  the  supreme  court  is  necessary  for  the  issuance 
of  any  writ,  or  the  transaction  of  any  business,  except  such  as  can  be  done  at 
chambers ;  provided,  that  each  of  the  justices  shall  have  power  to  issue  writs 
of  habeas  corpus  to  any  part  of  the  state  upon  petition  by  or  on  behalf  of  any 
person  held  in  actual  custody,  and  may  make  such  writs  returnable  before  him- 
self or  the  supreme  court,  or  any  department,  or  judge  thereof,  or  before  any 
superior  court  in  the  state,  or  any  judge  thereof. 

History:  Enacted  March  11,  1872;  amendment  by  amendatory  Act 
April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  26;  repeal  by  Code 
Commission,  Act  March  8,  1901,  held  unconstitutional,  see  history  9  5 
ante. 
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CONCURRENCE  NECESSARY  TO  BUSI- 
NESS. 

1.  Constitutional  provision — As  to. 

2, 3.  Same — ' '  Concurrence ' ' — As  used  in  ar- 
ticle VI,  section  4,  of  constitution. 

4.  Chambers — Business  that  may  be  done 

at. 

5.  Habeas   corpus — Inability   of   justices 

to  agree. 

<f, 7.  Joint  action  or  concurrence  of  four 
justices — Required  to  constitute  ac- 
tion of  court. 

8, 9.  Judicial  officer  must  exercise  his  ju- 
dicial power. 

10, 11.  Mere  proposal  to  concur — Insufficient. 

12, 13.  Order  granting  application  for  hear- 
ing—iy  supreme  court  after  judg- 
ment. 

14, 15.  Purely  judicial  function  —  Exercised 
in  granting  order  for  rehearing. 

16.  Power  to  grant  rehearing — Ends  at  ex- 

piration of  thirty  days. 

17.  Same — Filing   order  granting   rehear- 

ing. 

18, 19.  Supreme  court  rules. 

20.  Two  justices  of  district  court  of  ap- 
peal— Can  not  render  judgment. 

1.     Am   to    constitutional    provisions,    see, 
ante,  §  40  and  note  par.  1. 


X.  Same— -"Concurrence"— Am  used  1b  art. 
VI,  1 4  of  constitution  means  agreement  or 
union  In  action  or  design  and  this  neces- 
sarily implies  a  concurrence  of  the  requi- 
site number  of  justices  qualified  and  with 
power  to  act  at  the  very  moment  of  action 
as  a  court  or  when  the  decision  is  made,  and 
therefore,  if  one  justice  who  has  signed  an 
order  departs  from  the  state  before,  and  is 
absent  at  the  time  it  is  signed  by  the  other 
justices,  his  signature  is  not  effective  as  a 
concurrence,  and  should  he  be  necessary  in 
order  to  make  up  the  requisite  number  of 
justices,  the  order  is  ineffectual. — People 
v.  Ruef,  14  Cal.  App.  621,  114  Pac.  48. 

I.  Approved  and  applied. — Brown  v. 
Northern  Cal.  Power  Co.,  14  Cal.  App.  661, 
114  Pac  54. 

See  note,  N.  C.  C  A.  216. 


4.     Chambers— Business  tkat  may  be  done 

at  is  provided  for,  see  post,  9  166  and  note. 

8.  Habeas  carp—-  Inability  of  justice* 
to  agree* — Where  the  justices  of  the  appel- 
late court  are  unable  to  agree  upon  a  judg- 
ment upon  an  application  for  a  writ  of 
habeas  corpus,  the  application  must  be  de- 
nied and  the  prisoner  remanded. — Matter  of 
Ladue.  16  Cal.  App.  188,  117  Pac  686;  In  re 
Woods,  17  Cal.  App.  824,  128  Pac.  1136;  In  re 
Galvln,   17  Cal.  App.  624,  120   Pac.   1123. 

See,  also,  ante,  |  61,  note  par.  7. 

«.     Jotnt    action  or  concurrence   of   foar 

to   constitute   action    of 

and  this  is  taken  where  four 
justices  have  in  writing  declared  their  con- 
currence in  a  particular  order  or  judgment 
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with  intent  to  make  it  an  order  or  judg- 
ment. It  is  Immaterial  whether  their  re- 
spective signatures  are  made  when  they  are 
together  or  whether  they  are  made  sepa- 
rately at  wide  Intervals  .of  time  and  place, 
provided  always,  that  at  the  time  such  or- 
der or  judgment  becomes  effective  such 
four  justices  are  qualified  to  act  in  the  par- 
ticular matter. — People  v.  Ruef,  14  Cal.  App. 
621,  114  Pac.  48. 

7.  Approved  and  applied. — Brown  v. 
Northern  CaL  Power  Co.,  14  Cal.  App.  651. 
114  Pac.  64. 

8  Judicial  officer— Must  exercise  his  Ju- 
dicial power  within  the  territorial  limits  of 
his  jurisdiction  and  any  attempted  exercise 
of  It  without  such  limits  in  the  absence  of 
expressed  statutory  provision  is  a  nullity. 
There  is  a  distinction  between  a  vested 
right  of  tenure  in  the  term  of  a  judicial 
officer  and  the  functions  of  the  office.  While 
he  continues  within  the  limits  of  Mb  juris- 
diction the  vested  right  in  the  tenure  of  the 
office  is  determinative  of  the  functions  and 
they  attach  by  reason  of  that  vested  right, 
but  when  he  leaves  the  territory  of  his  ju- 
risdiction while  his  vested  right  to  tenure 
In  the  term  of  office  goes  with  him,  the 
functions  of  the  office  are  left  behind  and 
can  not  be  taken  out  of  the  territory.  They 
become  temporarily  vacant.  So  far  as  the 
exercise  of  them,  by  him  is  concerned  the 
situation  during  his  absence  is  the  same  as 
if  he  was  dead  or  had  permanently  ceased 
to  be  a  member  of  the  court  and  there  was 
a  complete  vacancy  in  his  office  and  any  or- 
der he  might  attempt  to  make  or  any  act 
he  might  attempt  to  do  as  such  officer  dur- 
ing his  absence  will  be  void  and  ineffectual 
for  any  purpose. — People  v.  Ruef,  14  Cal. 
App.  621,  114  Pac.  48. 

9.  Approved  and  applied. — Brown  v. 
Northern  Cal.  Power  Co.,  14  Cal.  App.  661, 
114  Pac  64. 

10.  Mere  proposal  to  concur     Insufficient. 

—Signing  of  order  or  judgment  by  one  of 
the  justices  prior  to  the  time  of  its  being 
signed  by  the  requisite  number  to  render 
It  effectual  is  but  proposal  to  make  or  con- 
cur in  the  order  or  judgment,  which  might 
be  withdrawn  by  him  at  any  time  before 
the  requisite  number  had  signed  it,  and  does 
not  become  an  order  until  the  last  of  the 
requisite  number  have  signed  it;  and  hence, 
if  one  of  the  justices  signs  such  a  proposal 
and  then  departs  and  is  absent  from  the 
state  when  the  others  signed  it,  it  is  no 
order  or  judgment,  for  one  being  absent  and 
without  authority  to  act  at  the  time  of  the 
others  signing,  his  signature,  being  a  mere 
proposal,  is  without  effect. — People  v.  Ruef, 
14  Cal.  App.  621,  114  Pac.  48. 

11.  Approved  and  applied.— Brown  v. 
Northern  Cal.  Power  Co,,  14  Cal.  App.  661, 
114  Pac  54. 

IX.  Order  granting  application  for  Bear- 
ing—By  supreme   court  after  Judgment   of 

district  court  of  appeal  signed  by  four  jus- 
tices, one  of  whom  was  out  of  the  state  at 
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the  time  the  others  signed  it,  is  void  and 
of  no  effect. — People  v.  Ruef,  14  CaL  App. 
621,-114  Pac.  48. 

13.  Approved  and  applied. — Brown  v. 
Northern  Cal.  Power  Co.,  14  Cal.  App.  651, 
114  Pac.  54. 

14.  Purely  Judicial  function  —  Exercised 
fat  grrantlna*  order  for  rehearing  in  supreme 
court  after  judgment  in  district  court  on 
appeal. — People  v.  Ruef,  14  CaL  App.  621, 
114  Pac.  48. 

15.  Approved  and  applied. — Brown  v. 
Northern  Cal.  Power  Co.,  14  Cal.  App.  661, 
114  Pac.  54. 

W.  Power  to  front  rehcarlnv— Ends  at 
expiration  of  thirty  days  without  the  mak- 
ing of  an  order  and  renders  judgment  of 
district  court  of  appeal  final  for  all  pur- 
poses.— People  v.  Ruef,  14  Cal.  App.  621, 
114  Pac.  48. 


17*  Same— Filing  of  order  granting 
hearing  in  clerk's  office  within  prescribed 
time  is  not  essential  to  its  validity  if  other- 
wise regularly  made  by  majority  of  court- 
People  v.  Ruef,  14  CaL  App.  621,  114  Pac.  48. 

18.  Supreme  court  rules,— as  to,  see, 
post,   9  129  and  note. 

19.  The  rules  governing  the  supreme 
court  and  the  district  courts  of  appeal  are 
found  in  177  Cal.  xliii-lzii. 

20.  Two  Justices  of  district  court  of  ap- 
peal—Can   not    render   Judgment,   and    the 

decision  of  two  justices  does  not  constitute 
the  law  of  the  case. — Daggett  v.  Southwest 
Packing  Co.,  156  Cal.  766.   108  Pac.   204. 

Constitutional  provisions.  —  See  Const. 
1879,  art.  XXII  9  8,  I  Henning's  General 
Laws,  3d  ed.,  p.  civ. 


§55.    TRANSFER  OF  BOOKS,  PAPERS,  AND  ACTIONS.     All  records, 

books,  papers,  causes,  actions,  proceedings,  and  appeals  lodged,  deposited,  or 

pending  in  the  supreme  court  abolished  by  the  constitution,  are  transferred  to 

the  supreme  court  herein  provided  for,  which  has  the  same  power  and  juris- 

diction  over  them  as  if  they  had  been  in  the  first  instance  lodged,  deposited, 

filed,  or  commenced  therein,  or,  in  cases  of  appeal,  appealed  thereto. 

History:  Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  26;  repeal  by  Code  Commission,  Act  March  8,  1901,  held  unconstitu- 
tional, see  history,  §  5  ante. 


§  56.    REMITTITURS  IN  TRANSFERRED  CASES.    In  all  cases  of  appeal 

transferred  to  the  supreme  court,  its  judgments  shall  be  remitted  to  the 

superior  courts  of  the  counties,  or  cities  and  counties,  from  which  the  appeals 

were  taken  respectively,  with  the  same  force  and  effect  as  if  said  cases  had  been 

appealed  to  the  supreme  court  from  such  superior  courts. 

History:    Enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt), 
P.  26. 


1.  Transfer  of  records,  books,  papers, 
and  business  to  new  court  from  old  court, 
— *s  to,  see,  post,  I  79  and  note. 


2.    Remittiturs, — as    to,    see,    ante,    I  88, 
note  Part  XXIII. 


§  57.  APPEALS  IN  PROBATE  PROCEEDINGS  AND  CONTESTED  ELEC- 
TION CASES.  Appeals  in  probate  proceedings  and  contested  election  cases 
shall  be  given  preference  in  hearing  in  the  supreme  court,  and  be  placed  on 
the  calendar  in  the  order  of  their  date  of  issue,  next  after  cases  in  which  the 
people  of  the  state  are  parties. 

History:   Enactment  March  10,  1887,  Stats,  and  Amdts.  1886-7,  p.  82; 
amendment  approved  March  2,  1903,  Stats,  and  Amdts.  1903,  p.  69* 

Sections  58-64  repealed  by  amendment  April  1,  1880. 

§§  58-64.  [Repealed  by  amendatory  act  of  1880,  Code  Amdts.  1880  (C.  a 
P.  pt.),  p.  21.] 
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[The  legislature  of  1880  amended  this  chapter  to  make  it  conform  to  the  new  constitution 
of  1879.] 


CHAPTER  IV. 


SUPERIOR 

f  65.    Judges  and  elections. 

|  66.    Superior  courts  of  two  or  more  judges. 

f  67.    Superior  courts  of  the  city  and  county 

of   San   Francisco. 
1 67a.  Judges  in  counties   of  the  first  class 

[Los  Angeles  county.] 
§  67b.  Extra  sessions  of  superior  court. 
I  68.    Term  of  office. 
I  69.    Computation  ef  years  of  office. 
I  70.    Vacancies. 


COURTS. 

5-71.    Superior  courts,   by  judges   of   other 

counties. 
S  72.    Judges  pro  tempore. 
I  73.    Sessions. 
§  74.    Adjournments. 
I  75.    Jurisdiction  of  two  kinds. 
|  76.     Original  jurisdiction. 
I  77.    Appellate  jurisdiction. 
1 78.    Process. 

I  79.    Transfer  of  books,  papers,  and  actions. 
||  80-84.     [Repealed.] 


§  66.  JUDGES  AND  ELECTIONS.  There  shall  be  in  each  of  the  organized 
counties,  or  cities  and  counties  of  the  state,  a  superior  court,  for  each  of  which 
one  judge,  and  for  some  of  which  two  or  more  judges,  as  hereinafter  in  subse- 
quent sections  specially  provided,  shall  be  elected  by  the  qualified  electors  of 
the  county,  or  city  and  county,  at  the  general  state  elections,  next  preceding 
the  expiration  of  the  terms  of  office  of  their  predecessors  respectively;  pro- 
vided, that  in  and  for  the  counties  of  Yuba  and  Sutter  combined,  only  one 
superior  judge  shall  be  elected,  who  shall  hold  the  superior  courts  of  both  said 
counties,  and  in  accordance  with  such  rules  for  the  dispatch  of  business  in 
both  said  counties  as  he  may  adopt. 

History:  Enactment  approved  April  1,  1880,  Code  Amdts.  1880 
(C>  C.  P.  pt.),  p.  26;  repeal  by  Code  Commission,  Act  March  8,  1901, 
held  unconstitutional,  see  history,  §  5  ante. 


SUPERIOR  COURTS  AND  JUDGES. 

1.  As  to  constitutional  provision  regarding. 

2.  Same — Successors  to  old  district  courts. 

3.  Jurisdiction    of    superior    courts — Kinds 

and  extent  of. 

4,5.  Same — Amount  in  controversy. 

6,  7.  Same — Same — Foreclosure  of  street  lien. 

8, 9.  Same — Same — Test  of  the  jurisdiction  of 
the  court. 

10.  Number  of  judges — In  various  counties. 

1.  As  to  constitutional  provision  rea~ard- 

Ins;. — See  Const.  1879  art.  VI  9  6,  I  Henning's 
General  Laws,  3d  ed.t  p.  Hi. 

2.  Same  —  Saccessers  to  old  district 
courts. — The  constitution  of  1879  (Const, 
art.  XXII,  §  3,  I  Henning's  General  Laws,  3d 
ed„  p.  civ),  abolished  the  district  courts, 
but  in  so  doing,  it  provided  for  the  transfer 
on  the  first  day  of  January,  1880,  to  their 
successors — the  superior  courts — of  all  rec- 
ords, books,  papers  and  proceeding's  of  the 
district  courts,  and  grave  the  superior 
courts  "the  same  power  and  jurisdiction 
over  them  as  if  they  had  been  In  the  first 
instance  commenced,  filed,  or  lodged 
therein." — Gale  v.  Tuolumne  County  Water 
Co.,    1*9  Cal.  46,  145  Pac.  538. 


S.  Jurisdiction  of  snperlor  courts. — Kinds 
and  extent  of. — See,  post,  S  75-78  and  notes. 

4.  Same  —  Amount     la     controversy*— 

Where  an  aotion  is  brought  In  the  superior 
court  to  recover  six  hundred  fifty  dollars 
as  commission  for  a  broker's  sale  of  real 
estate,  the  court  has  jurisdiction  to  render 
judgment  for  two  hundred  sixty  dollars.— 
Briggs  v.  Hall,  24  Cal.  App.  586,  141  Pac 
1067. 

5.  In  ordinary  legal  actions  the  so- 
called  ad  damnum  clause  of  the  complaint, 
when  stated  in  good  faith,  affords  the  test 
of  jurisdiction,  and,  if  the  amount  equals  or 
exceeds  three  hundred  dollars,  the  superior 
court  obtains  jurisdiction  and  may  render 
judgment  for  any  lesser  sum  the  evidence 
may  justify. — Briggs  v.  Hall,  24  Cal.  App. 
586,  141  Pac.  1067. 

«.     Same  —  Same  —  Foreclosure   of  street 

lien. — Where  in  an  action  for  the  foreclosure 
of  a  street  lien  the  person  contracting  for 
the  work  is  joined  as  a  party  defendant,  the 
complaint  states  a  cause  of  action  within 
the  jurisdiction  of  the  superior  court  against 
the  latter,  although  the  amount  demanded 
of  him  is  less  than  three  hundred  dollars. — 
Ransome-Crummey  Co.  v.  Martenstein,  167 
Cal.  406,  139  Pac.  1060. 
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7.  The  jurisdiction  of  the  superior  court 
in  an  action  for  the  foreclosure  of  a  street 
lien  to  render  a  personal  Judgment  for  less 
than  three  hundred  dollars  against  the  per- 
son ordering  the  work,  who  was  joined  as 
a  party  defendant  with  the  owner,  is  not 
lost  by  reason  of  the  'dismissal  of  the  ac- 
tion as  to  such  owner  for  his  non-appear- 
ance therein  and  the  failure  to  make  return 
of  the  summons  within  three  years  after 
the  commencement  of  the  action. — Ran- 
some-Crummey  Co.  v.  Martenstein,  167  Cal. 
406,  139  Pac.  1060. 


8.  Same— Same— Test  of  tke  Jurisdiction 
of  the  court  Is  ordinarily  to  be  found  in  the 
nature   of  the  case  as  made  by   the  com- 


plainant and  the  relief  sought. — Ransome- 
Crummey  Co.  v.  Martenstein,  167  Cal.  406, 
189  Pac.  1060. 

9.  Jurisdiction  of  equity  is  to  be  de- 
termined by  the  facts  existing  when  the 
suit  is  commenced. — Ransome-Crummey  Co. 
v.  Martenstein,  167  Cal.  406,  189  Pac.  1060. 

10.  Number  of  Jndjrcs  In  various  cou- 
ties  has  been  regulated  by  subsequent  stat- 
utory enactment;  but  the  matter  is  not  re- 
garded as  of  such  general  importance  and 
frequent  reference  as  to  justify  an  insertion 
of  the  various  acts,  all  of  which  are  readily 
accessible  in  Henning's  General  Laws,  pas- 
sim.— See  Kerr's  Supplement  to  Cyc.  Code, 
1921,   Index,  title  "Superior  Court  Judges." 


§  66.    SUPERIOR  COURTS  OF  TWO  OR  MORE  JUDOE$.    In  each  of  the 

counties  of  Alameda,  Los  Angeles,  Sacramento,  San  Joaquin,  Santa  Clara,  and 

Sonoma,  there  shall  be  elected  two  judges  of  the  superior  court ;  and  in  each  of 

said  counties,  and  in  any  county,  or  city  and  county,  other  than  the  city  and 

county  of  San  Francisco,  in  which  there  shall  be  more  than  one  judge  of  the 

superior  court,  the  judges  of  such  court  may  hold  as  many  sessions  of  said 

court  at  the  same  time  as  there  are  judges  thereof,  and  shall  apportion  the 

business  among  themselves  as  equally  as  may  be. 

History:  Enactment  approved  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  26;  repeal  by  Code  Commission,  Act  March  8,  1901, 
held  unconstitutional,  see  history,  $  6  ante. 

As  to  constitutional  provision. — See  Const.  Additional  Jnd#;es, — as   to,  see,  ante,   I  65 

1879  art.  VI  I  6,  I  Henning's  Qeneral  Laws,       note  par.  10. 
3d  ed.,  p.  lit 


§  67.  SUPERIOR  COURTS  IN  THE  CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO.  In  the  city  and  county  of  San  Francisco,  there  shall  be  sixteen  judges 
of  the  superior  court,  any  one  or  more  of  whom  may  hold  court ;  and  there  may 
be  as  many  sessions  of  said  court  at  the  same  time,  as  there  are  judges  thereof. 
The  said  judges  shall  choose  from  their  own  number,  a  presiding  judge,  who 
may  at  any  time  be  removed  as  presiding  judge,  and  another  chosen  in  his 
place  by  a  vote  of  any  nine  of  them.  The  presiding  judge  shall  distribute  the 
business  of  the  court  among  the  judges  thereof,  and  prescribe  the  order  of 
business,  and  perform  such  other  duties  as  the  judges  of  said  court  may  by  rule 
provide.  The  judgments,  orders  and  proceedings  of  any  session  of  the  superior 
court,  held  by  any  one  or  more  of  the  judges  of  said  court,  shall  be  equally 
as  effective  as  if  all  of  said  judges  of  said  court  presided  at  such  session. 

[Appointment  of  additional  judges.]  Within  ninety  days  after  this  act 
becomes  a  law,  the  governor  shall  appoint  four  judges  of  the  superior  court 
in  the  city  and  county  of  San  Francisco,  in  addition  to  the  twelve  superior 
court  judges  already  provided  for  by  law,  in  and  for  said  city  and  county  of 
San  Francisco,  state  of  California,  who  shall  hold  office  until  the  first  Monday 
after  the  first  day  of  January,  1915.  At  the  next  general  election  to  be  held  in 
November,  1914,  four  additional  judges  of  the  superior  court  shall  be  elected 
in  the  city  and  county  of  San  Francisco,  who  shall  be  successors  of  the  judges 
appointed  hereunder  for  the  term  prescribed  by  the  constitution  and  by  law. 
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[Same.    Salaries.]    The  salaries  of  the  said  additional  judges  shall  be  the 

same  in  amount  and  be  paid  in  the  same  manner  and  at  the  same  time  as  the 

salaries  of  the  other  judges  of  the  superior  court  in  and  for  the  city  and  county 

of  San  Francisco,  and  now  authorized  by  law. 

History:  Enactment  approved  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.)>  P-  26;  amendment  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  117,  held  unconstitutional,  see  history, 
§  5  ante.;  amendment  approved  April  22,  1913,  Stats,  and  Amdts.  1913, 
p.  48.    In  effect  August  10,  1913. 

Coutltntloaai  provision. — See  Const.  1879,  art.  VI,  8  6.  I  Henning's  General  Laws,  3d  ed., 
P.  Hi. 

§67a.  JUDGES  IN  COUNTIES  OF  THE  FIRST  CLASS.  [Los  Angeles 
county.]  In  counties  of  the  first  class  there  shall  be  twenty-three  judges  of 
the  superior  court,  any  one  or  more  of  whom  may  hold  court,  and  there  may 
be  as  many  sessions  of  said  court  at  the  same  time  as  there  are  judges  thereof. 
The  said  judges  shall  choose  from  their  own  number,  a  presiding  judge,  who 
may  at  any  time  be  removed  as  presiding  judge  and  another  judge  chosen  in 
his  place  by  a  vote  of  any  twelve  of  them.  The  presiding  judge  shall  dis- 
tribute the  business  of  the  court  among  the  judges  thereof,  and  prescribe  the 
order  of  business  and  perform  such  othfer  duties  as  the  judges  of  the  said  court 
may  by  rule  provide.  The  judgments,  orders,  and  proceedings  of  any  session 
of  the  superior  court  held  by  any  one  or  more  of  the  judges  of  the  said  court 
shall  be  equally  as  effective  as  if  all  the  said  judges  of  said  court  presided  at 
such  session.  "Within  thirty  days  after  this  act  goes  into  effect,  the  governor 
shall  appoint  three  additional  judges  of  the  superior  court  in  counties  of  the 
first  class,  in  addition  to  the  twenty  superior  court  judges  already  provided 
by  law  in  and  for  the  said  counties  of  the  first  class,  who  shall  hold  office  until 
the  first  Monday  after  the  first  day  of  January,  1923.  At  the  next  general 
election  to  be  held  in  November,  A.  D.  1922  three  additional  judges  of  the 
superior  court  shall  be  elected  in  counties  of  the  first  class  who  shall  be  suc- 
cessors of  the  judges  appointed  hereunder,  to  hold  office  for  the  term  pre- 
scribed by  the  constitution  and  by  law.  The  salaries  of  the  other  judges  shall 
be  the  same  in  amount  and  be  paid  in  the  same  manner  and  at  the  same  time 
as  the  salaries  of  the  other  judges  of  the  said  counties  of  the  first  class  now 
authorized  by  law. 

History:  Enactment  approved  AprU  11,  1909,  Stats,  and  Amdts. 
1909,  p.  11;  amendment  approved  May  30,  1913,  Stats,  and  Amdts.  1913, 
p.  334;  May  5,  1917,  Stats,  and  Amdts.  1917,  p.  247;  June  3,  1921,  Stats, 
and  Amdts.  1921,  p.  1177.    In  effect  August  2,  1921. 


1*    AMlffBHeit  an!  transfer  of  eavses—  more   of  the   several   departments   of   such 

lf«tlee. — The   Judges   of   the   superior   court  court,    and    notice    of   such    assignment    or 

In  a  particular  county,  for  the  more  con-  transfer   is   not   required. — Ransome-Crum- 

venient  dispatch  of  business  or  for  any  rea-  mey  Co.  v.  Wood,  40  CaL  App.  855,  180  Pac. 

son  they  may  deem  necessary,  may  assign  951. 
or   transfer  cases  for   trial   to   any   one   or 

§67b.  EXTRA  SESSIONS  OF  SUPERIOR  COURT.  Whenever,  in  the 
opinion  of  the  judge  or  a  majority  of  the  judges  of  the  superior  court  of  any 
county,  or  city  and  county,  the  public  interests  so  justify  or  require,  one  or 
more  sessions  of  said  superior  court,  to  be  known  as  extra  sessions  of  said 
superior  court,  may  be  held  in  addition  to  and  at  the  same  time  as  the  sessions 

119 


f  07b  SUPERIOR  COURTS — EXTRA  SESSIONS  OF.  [Pt.  ti 

of  said  court  spoken  of  in  sections  numbered  sixty-six  and  sixty-seven  of  this 
code. 

Whenever  the  judge  or  a  majority  of  the  judges  of  the  superior  court  of  any 
county  or  city  and  county  shall  decide  that  an  extra  session  of  said  court  shall 
be  held,  said  judge  or  a  majority  of  said  judges  shall  appoint  the  time  when 
said  extra  session  shall  be  held,  but  no  extra  session  of  any  superior  court  shall 
continue  beyond  the  31st  day  of  December  of  the  year  in  which  such  session 
is  established.  The  judge  or  a  majority  of  the  judges  of  said  superior  court 
shall  likewise  appoint  a  place,  within  the  county  seat  of  said  county  or  city 
and  county,  where  such  extra  session  of  said  court  shall  be  held,  and  shall  have 
the  same  power  and  authority  to  provide  a  place  for  holding  such  extra  session 
of  said  court  as  is  had  by  a  judge  of  a  superior  court  to  provide  a  place  for 
holding  a  session  of  a  superior  court. 

Whenever,  in  a  county  or  city  and  county  having  but  one  judge  of  the 
superior  court,  said  judge  shall  provide  for  an  extra  session  of  said  court,  he 
shall,  at  the  time  of  so  providing  or  from  time  to  time  during  the  continuance 
of  said  extra  session,  apportion  to  the  judge  who  may  preside  over  said  extra 
session  such  portion  of  the  business  of  said  court  as  he  may  desire,  and  at  the 
close  of  such  extra  session  shall  order  s*uch  portions  of  said  business  so  appor- 
tioned and  not  transacted  to  be  transferred  to  himself. 

Whenever,  in  any  county  or  city  and  county  having  more  than  one  judge  of 
the  superior  court,  a  majority  of  said  judges  shall  provide  for  an  extra  ses- 
sion of  said  court,  a  majority  of  said  judges,  at  the  time  of  so  providing  or 
from  time  to  time  during  the  continuance  of  said  extra  session,  shall  order 
transferred  to  the  judge  who  may  preside  over  such  extra  session  from  the 
judges  to  whom  they  have  been  assigned  according  to  law  or  the  rules  of  said 
court,  such  portions  of  the  business  of  said  court  as  they  may  select;  and,  at 
the  close  of  such  extra  session  shall  order  retransferred  to  the  judges  of  said 
court  such  portions  of  said  business  so  transferred  as  shall  not  have  been  trans- 
acted. Except  as  above  provided,  any  rules  of  any  superior  court  relating  to 
the  transfer  of  any  business  from  one  judge  of  said  court  to  another  shall 
apply  to  the  transfer  of  any  business  duly  assigned  to  the  judge  presiding 
over  any  extra  session  from  said  judge  to  any  judge  of  said  court. 

Whenever  an  extra  session  of  the  superior  court  of  any  county  or  city  and 
county  has  been  provided  for,  the  judge  or  a  majority  of  the  judges  of  said 
superior  court  shall  invite  and  authorize  a  judge  of  the  superior  court  of  some 
other  county  or  city  and  county  to  hold  and  preside  over  such  extra  session 
and  upon  such  invitation  and  authorization  such  judge  may  so  serve. 

Upon  the  request  of  the  judge  or  a  majority  of  the  judges  of  the  superior 
court  of  any  county  or  city  and  county,  the  governor  of  the  state  shall  desig- 
nate and  authorize,  to  hold  and  preside  over  such  extra  session  of  the  superior 
court  of  said  county  or  city  and  county,  a  judge  of  the  superior  court  of  some 
other  county  or  city  and  county;  and  upon  such  designation  and  authorization 
by  the  governor  such  judge  must  so  serve. 

The  judgments,  orders,  and  proceedings  of  any  extra  session  of  any  superior 
court,  held  in  accordance  with  the  provisions  of  this  section,  shall  be  equally 
effective  as  if  any  or  all  of  the  judges  of  said  court  presided  at  such  session. 
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Any  judge  or  any  number  of  the  judges  of  any  superior  court  may  hold  and 
preside  over  any  extra  session  of  said  court,  with  or  without,  the  judge  desig- 
nated and  authorized  to  hold  and  preside  over  said  session.  Any  judge  of 
any  superior  court  may  perform  in  connection  with  any  business  duly  assigned 
to  the  judge  presiding  over  extra  session  of  aaid  court  any  act  which  he  could 
perform  in  connection  with  any  business  assigned  to  any  other  judge  of  said 
court.  Any  judge,  holding  or  presiding  over  any  extra  session  of  a  superior 
court,  may  perform  in  chambers  or  in  court,  in  connection  with  any  business 
duly  assigned  to  him,  any  act  which  could  be  performed  by  any  judge  of  said 
court,  in  chambers  or  in  court,  in  connection  with  such  business  if  duly 
assigned  to  himself ;  but  no  judge,  holding  or  presiding  over  any  extra  session 
of  any  superior  court,  shall  perform,  in  chambers  or  in  court,  any  act  in  con- 
nection with  any  business  that  has  not  been  duly  assigned  to  him. 

All  provisions  of  the  laws  of  this  state  applying  to  the  compensation  of  a 

judge  of  a  superior  court,  holding  the  superior  court  in  a  county  other  than  his 

home  county,  shall  apply  to  judges  holding  extra  sessions  of  a  superior  court 

in  any  county  other  than  his  home  county. 

History:   Enactment  approved  April  19,  1909,  Stats,  and  Amdts.  1909, 
p.  1004. 

1.  Extra  sesaloB— Appointment  of  presid-  there  is  no  merit  in  the  contention  that  the 
Img  J«4are. — Where  a  majority  of  the  judges  request  must  be  issued  by  a  single  Judge, 
of  the  superior  court  of  a  county  joined  in  Under  the  rule  that  the  greater  includes 
the  making  of  an  order  providing  for  an  the  less,  the  request  made  by  seven  of  the 
extra  session  of  said  court,  and  likewise  judges  would  necessarily  constitute  a  re- 
joined in  a  request  to  a  certain  judge  of  quest  made  by  one  judge. — 'Williams  v. 
another    county   to   preside   over  the   same,  Hawkins,  20  Cal.  App.  161,  128  Pac.  754,  755. 

§68.  TERM  OF  OFFICE.  The  term  of  office  of  judges  of  the  superior 
court  shall  be  six  years  from  and  after  the  first  Monday  of  January  next  suc- 
ceeding their  election;  provided,  that  the  twelve  judges  of  the  superior  court 
elected  in  the  city  and  county  of  San  Francisco  at  the  general  state  election 
of  eighteen  hundred  and  seventy-nine  shall  have  so  classified,  or  shall  so 
classify  themselves,  by  lot,  that  four  of  them  shall  go  out  of  office  at  the  end 
of  one  year,  four  of  them  at  the  end  of  three  years,  and  four  of  them  at  the 
end  of  five  years  from  the  first  Monday  of  January,  eighteen  hundred  and 
eighty ;  and  the  entry  of  such  classification  shall  have  been,  or  shall  be,  made 
in  the  minutes  of  the  court,  signed  by  them,  and  a  duplicate  thereof  filed  in 
the  office  of  the  secretary  of  state;  and  provided  further,  that  all  the  other 
superior  judges  elected  at  the  general  state  election  of  eighteen  hundred  and 
seventy-nine  shall  go  out  of  office  at  the  end  of  five  years  from  the  first  Mon 
day  of  January,  eighteen  hundred  and  eighty. 

History:     Enactment   approved   April   1,    1880,   Code   Amdts.    1880 

(C.  C.  P.  pt),  p.  27;  repeal  by  Code  Commission,  Act  March  8,  1901, 

held  unconstitutional,  see  history,  §  5  ante. 

« 

Am  tm  eesurtttstloaal  »sorlsl*au— See  Const.  1879,  art.  VI,  fi  6,  I  Hennlng's  General  Laws, 

Id  •*.,  p.  lit. 


121 


got* 


J  LOGICS — YEARS  IN   OFFICE — COMPUTATION   OF. 


lPt.1, 


§  69.  COMPUTATION  OP  YEABS  OP  OFFICE.  The  years  during  which 
a  judge  of  a  superior  court  is  to  hold  office  are  to  be  computed  respectively 
from  and  including  the  first  Monday  of  January  of  any  one  year  to  and  exclud- 
ing the  first  Monday  of  January  of  the  next  succeeding  year. 

History:  Enactment  approved  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.)t  p.  27;  repeal  by  Code  Commission,  Act  March  8,  1901, 
held  unconstitutional,  see  history,  §  5  ante. 


YEABS  IN  OFFICE— COMPUTATION  OF. 

1.  As  to  constitutional  provision. 

2.  Commencement  of  term  of  superior  judge. 

3.  Judgment  by  outgoing  judge. 

4.  Justices  of  supreme  court. 

5.  Acts  of  de  facto  officers. 

6.  Presumptions  in  favor  of  de  facto  officers. 

1.     An    to    constitutional    provision* — See 

Const  1879  art  VI  9  6,  I  Henning's  General 
Laws,  Sd  ed.,  p.  lit. 


2.  Commencement  of  term  of  superior 
jodgre  is  controlled  by  art  XX  9  20  of  the 

constitution  of  1879  (I  Henning's  General 
Laws,  Sd  ed.,  p.  cil),  making:  the  terms  of 
all  officers  elected  under  the  constitution 
commence  on  the  first  Monday  after  the 
first  day  of  January  next  following  their 
election,  and  not  by  art  IX  |  6  (I  Henning's 
General  Laws,  3d  ed.,  p.  lii)  of  the  consti- 
tution, by  which  the  term  would  seem  to  be 
exclusive  of  the  first  Monday. — Merced 
Bank  v.  Rosenthal,  99  Cal.  39,  44,  31  Pac. 
349.  33  Pac.  782. 

8.  Judgment  by  ontgolng  Judge  on  first 
Monday  of  January,  he  believing  his  term 
includes  that  day  under  constitution,  which 
belief  is  acquiesced  in  by  his  successor,  he 
actually  holding  court  on  that  day,  is  judg- 
ment of  de  facto  judge,  and  valid  as  to  the 
public  and  third  persons. — Merced  Bank  v. 
Rosenthal,  99  Cal.  39,  44,  31  Pac.  849,  33 
Pac.  782.  See  State  v.  Carroll,  38  Conn.  449, 
9  Am.  Rep.  409;  Laver  v.  McGlachlin,  28 
Wis.  364. 

See,  also,  ante,  I  68,  note  Part  XXV;  and 
pars.  6,  6,  this  note. 

4.  Jnatlcea     of     the     avpreme     court. — A 

provision  regarding,  similar  to  the  one  re- 
garding those  of  superior  court. — See,  ante, 
§  41  and  note. 

5.  Act  of  de  facto  officers. — Acts  of  de 
facto  judicial  or  other  officers  as  effectual, 
when  they  relate  to  or  affect  interests  and 
rights  of  public  or  third  persons,  as  are  acts 
of  officers  de  jure,  and  can  not  be  im- 
peached collaterally. — See  Conn.  Plymouth 
v.  Painter,  17  Conn.  585,  44  Am.  Dec.  574; 
State  v.  Brennan's  Liquors,  25  Conn.  278, 
283;  Trinity  College  v.  Hartford,  32  Conn. 
452,  480;  State  v.  Carroll,  38  Conn.  449,  9 
Am.  Rep.  409.  111.  Schlencker  v.  Risley,  4 
111.  (3  Scam.)  483,  38  Am.  Dec.  100;  People 
v.  Amnions,  10  111.  (5  Gilm.)  105,  107.  Ind. 
Leach  v.  Cassidy,   23   Ind.  449.     Kan.  State 


v.  Durkee,  12  Kan.  308;  Braidy  v.  Theritt 
17  Kan.  468.  La.  Police  Jury  v.  Haw,  2  La. 
41,  20  Am.  Dec.  294.  Me.  Brown  v.  Lunt, 
87  Me.  423;  Woodslde  v.  Wagg,  71  Me.  207. 
Mm.  Fowler  v.  Bebee,  9  Mass.  281,  6  Am, 
Dec.  62;  Bucknam  v.  Ruggles,  15  Mass.  180, 
8  Am.  Dec.  98;  Coolidge  V.  Brigham,  83  Mass. 
(1  Allen)  383,  386;  Petersilea  v.  Stone,  119 
Mass.  465,  20  Am.  Rep.  335.  Minn.  Carli  v. 
Rhener,  27  Minn.  292,  7  N.  W.  139.  N.  H. 
Moore  v.  Graves,  8  N.  H.  408;  Morse  v.  Cal- 
ley,  5  N.  H.  222.  N.  Y.  Trustees  Vernon  Soc. 
v.  Hills,  6  Cow.  23,  16  Am.  Deo.  429;  People 
v.  Hopson,  1  Den.  574;  People  ex  rel.  Wood- 
ward v.  Covert,  1  Hill  674;  People  ex  rel. 
Bush  v.  Collins,  7  John,  549;  Mclnstry  v. 
Tanner,  9  John.  135;  People  ex  rel.  Philip 
v.  Mayor  etc.  of  New  York,  3  John.  Cas.  79; 
Wilcox  v.  Smith,  5  Wend.  231,  21  Am.  Dec. 
213;  People  ex  rel.  Garmo  v.  Bartlett,  6 
Wend.  422.  N.  C.  Burke  v.  Elliott,  4  Ired. 
L.  355,  868;  Welch  v.  Scott,  5  Ired.  L.  72,  74; 
Mabry  v.  Turrentine,  8  Ired.  L.  201;  Burton 
v.  Patton,  2  Jones  L.  124,  62  Am.  Dec.  194; 
Commissioners  v.  McDaniel,  7  Jones  L. 
107;  Atlantic,  T.  &  O.  R.  Co.  v.  Johnston,  70 
N.  C.  348,  350;  People  ex  rel.  Norfleet  v. 
Staton,  73  N.  C.  546,  550,  21  Am.  Rep.  479. 
Ore.  Hamlin  v.  Kassafer,  15  Ore.  456,  8  Am. 
St.  Rep.  176,  15  Pac.  778.  Pa.  McKim  v. 
Somers,  1  Pen.  &  W.  297;  Baird  v.  Bank, 
11  Serg.  &  R.  411.  8.  C.  Cromer  v.  Boinest, 
27  S.  C.  436,  18  S.  E.  849.  Tenn.  Galbraith  v. 
McFarland,  3  Coldw.  267;  Farmers'  &  M. 
Bank  v.  Chester,  6  Humph.  458,  44  Am.  Dec. 
318;  Bates  v.  Dyer,  9  Humph.  161,  168; 
Pearce  v.  Hawkins,  2  Swan.  87,  58  Am.  Dec. 
54.  Vt.  McGregor  v.  Balch,  14  Vt  428,  89 
Am.  Dec.  231.  Wis.  State  ex  rel.  Knowl- 
ton  v.  Williams,  5  Wis.  308,  68  Am.  Dec. 
65;  In  re  Boyle,  9  Wis.  264,  267;  Laver  v. 
McGlachlin,  28  Wis.  364;  Chicago  &  N.  W.  R. 
Co.  v.  Langdale  Co.,  56  Wis.  614,  629,  14 
N.  W.  844.  Fed.  Cocke  v.  Halsey,  41  U.  S. 
(16  Pet.)  71,  85,  10  L.  ed.  891,  896.  Eng.  Rex 
v.  Bradford  Level  Corp.,  6  East  356,  2 
Smith  355;  Parker  v.  Kett,  1  Ld.  Raym.  658, 
660;  Crew  v.  Vernon,  Cro.  Car.  97. 
See,  also,  par.  8  this  note. 

6.  Presumption— Always  in  favor  of  offi- 
cer de  facto. — Cohas  v.  Raisin,  3  Cal.  443, 
453;  White  v.  Moses,  21  Cal.  34,  40.  See 
Scott  v.  Dyer,  54  Cal.  430,  432,  434;  Latham 
v.  Los  Angeles.  87  Cal.  614,  25  Pac.  673; 
Crespin  v.  United  States,  168  U.  S.  208,  213, 
42  L.  ed.  438,  18  Sup.  Ct.  Rep.  58. 

See,  ante,  i  58,  note  Part  X. 
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§70.    VACANCIES.    If  a  vacancy  occur  in  the  office  of  judge  of  a  superior 

court,  the  governor  shall  appoint  an  eligible  person  to  hold  the  office  until  the 

election  and  qualification  of  a  judge  to  fill  the  vacancy,  which  election  shall 

take  place  at  the  next  succeeding  general  election,  and  the  judge  so  elected 

shall  hold  office  for  the  remainder  of  the  unexpired  terra. 

History:  Enactment  approved  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  27;  repeal  by  Code  Commission,  Act  March  8,  1901, 
held  unconstitutional,  see  history,  §  5  ante. 


VACANCIES  IN  JUDGESHIP. 

1.  As  to  constitutional  provision. 

2.  Of  office  of  judge. 

3.  Resignations. 

1.  As  to  constitutional  provision  regard- 
ing.— See  Const.  1879  art.  VI  |  6,  I  Hen- 
nine's  General  Laws,  3d  ed.,  p.  111. 


2.  Of  offlee  of  Judge  does  not  affect  any 
proceedings  in  court — See,  post,  1 184  and 
note. 

8.  Resignations,  and  the  mode  of  supply- 
ing them. — See,  ante,  |  42  and  note;  also 
Kerr's  Cyo.  PoL  Code,  2d  ed.,  IS  995-1004 
and  notes. 


§  71.    SUPERIOR  COURTS,  BY  JUDGES  OF  OTHER  COUNTIES.  A  judge 

of  any  superior  court  may  hold  the  superior  court  in  any  county,  at  the  request 

of  the  judge  or  judges  of  the  superior  court  thereof,  and  upon  the  request  of 

the  governor,  it  shall  be  his  duty  to  do  so ;  and  in  either  case  the  judge  holding 

the  court  shall  have  the  same  power  as  a  judge  thereof. 

History:  Enactment  approved  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  27;  repeal  by  Code  Commission,  Act  March  8,  1901, 
held  unconstitutional,  see  history,  $  5  ante. 


COURT  HELD  BY  JUDGE  OF  ANOTHEtt 

COUNTY. 

1.  As  to  constitutional  provision. 
2,  3.  Constitutionality  of  this  provision. 
4,  5.  Judge  disqualified — Change. 

6.  Same — Holding  court  by  judges  of  other 

counties — Construction  of  section. 

7.  Judge  acting  in  another  county — As  to 

presumption. 

8.  Same — Expenses  paid. 

9, 10.  Same — Powers  of. 

11.  Sessions  of  superior  court — Held  at  re- 
quest. 

1.  An  to  constitutional  provision*. — See 
Const.  1879  art.  VI  5  8.  I  Hennlng's  Gen- 
eral Laws,  3d  ed.,  p.  liii. 

2.  Constitutionality  of  tnls  provision  has 

never  been  questioned  in  court  or  else- 
where.— Kirkwood  v.  Soto,  87  Cal.  894,  897, 
398.   25   Pac.  488. 

3.  Constitutionality  of  clause,  "In  either 
case,  the  Judge  holding  the  court  shall  have 
the  same  power  of  a  judge  thereof,"  was 
questioned  in  Gardner  v.  Jones,  126  Cal. 
CI 4.  620,  St  Pac.  126,  and  its  constitution- 
ality upheld. 

4.     Jm4m*   dlsouamed— Change   of   venae. 

—In  those  cases  where  judge  is  disqualified 
to  try  cause  this  section  provides  mode  of 
securing  attendance  of  another  judge; 
change  of  place  of  trial  of  criminal  case,  on 
ground  of  disqualification  of  judge,  is  with- 


out jurisdiction  and  void. — People  v.  Mc- 
Garvey,  66  CaL  827,  829. 

5.  Distinguished!  Gage  v.  Downey.  79 
Cal.  140,  155,  21  Pac.  527,  865. 

6.  Same  Holding  court  by  Judges  of 
other    counties— Construction    of    section.— 

This  section  applies  to  the  trial  of  cases 
of  eminent  domain. — Yolo  Water  &  Power 
Co.  v.  Superior  Court,  28  Cal.  App.  589,  153 
Pac.  394. 

7.  Judge  acting  In  another  county— As 
to  presumption,  in  absence  of  showing  to 
contrary,  is  that  he  so  acted  at  request  of 
governor  or  of  judge  of  county  where  so 
acting,  and  he  has  same  power  as  judge  of 
that  county. — In  matter  Estate  of  Newman. 
75  Cal.  213,  221,  7  Am.  St.  Rep.  146,  16  Pac. 
887.  See  People  v.  Ah  Lee  Doon,  97  Cal. 
171,  177.  31  Pac.  933;.  Craig  v.  Somers,  55 
N.  J.  L.  525,  527,  27  Atl.  639. 

8.  Expenses  to  be  paid. — See,  post,  §  160 
and  note. 

P.  Same— Powers  of,  same  as  those  of 
judge  for  whom  he  acts. — In  matter  Estate 
of  Newman,  75  Cal.  213,  221,  7  Am.  St.  Rep. 
146,  16  Pac.  887;  People  v.  Ah  Lee  Doon,  97 
Cal.  171,  177,  31  Pac.  933;  Gardner  v.  Jones, 
126  Cal.  614,  620,  59  Pac.  126. 

10.  Approved i  Farleigh  v.  Kelly,  24  Mont. 
869,  373,  62  Pac.  495,  685. 

11.  Sessions  of  superior  court— Held  by 
Judge  at  request  of  governor. — See,  post, 
f  160  and  note. 


•172,73  JUDGES  PRO  TEMPORE — SESSIONS.  [Pt.  1» 

§72.  JUDGES  PRO  TEMPORE.  Any  cause  in  a  superior  court  may  be 
tried  by  a  judge  pro  tempore,  who  must  be  a  member  of  the  bar  admitted  to 
practice  before  the  supreme  court,  agreed  upon  in  writing  by  the  parties  liti- 
gant, or  their  attorneys  of  record,  approved  by  the  court,  and  sworn  to  try 
the  cause ;  and  his  action  in  the  trial  of  such  cause  shall  have  the  same  effect 
as  if  he  were  a  judge  of  such  court.  A  judge  pro  tempore  shall,  before  enter- 
ing upon  his  duties  in  any  cause,  take  and  subscribe  the  following  oath  or 
affirmation:  "I  do  solemnly  swear  (or  affirm,  as  the  case  may  be,)  that  I  will 
support  the  constitution  of  the  United  States  and  the  constitution  of  the  state 
of  California,  and  that  I  will  faithfully  discharge  the  duties  of  the  office  of 

judge  pro  tempore  in  the  cause  wherein is  plaintiff,  and is  defendant, 

according  to  the  best  of  my  ability." 

History:  Enactment  approved  April  1,  1880,  Code  Amdta.  1880 
(C.  C.  P.  pt),  p.  27;  repeal  by  Code  Commission,  Act  March  8,  1901, 
held  unconstitutional,  see  history,  {  5  ante. 

Aa  to  constitutional  provision* — See  Const.  As  to  qaallilcatlons  to  be  judge  pro  tem- 

1879  art.  VI  I  8,  I  Henning*s  General  Laws,      pore. — See,  post,  1 157  and  note. 
3d  ed.,  p.  liii. 

§  73.  SESSIONS.  The  superior  courts  shall  be  always  open  (legal  holidays 
and  non-judicial  days  excepted),  and  they  shall  hold  their  sessions  at  the 
county  seats  of  the  several  counties,  or  cities  and  counties,  respectively.  They 
shall  hold  regular  sessions,  commencing  on  the  first  Mondays  of  January,  April, 
July,  and  October,  and  special  sessions  at  such  other  times  as  may  be  pre- 
scribed by  the  judge  or  judges  thereof;  provided,  that  in  the  city  and  county 
of  San  Francisco  the  presiding  judge  shall  prescribe  the  times  of  holding  such 
special  sessions. 

History:  Enactment  approved  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt),  p.  27;  repeal  by  Code  Commission,  Act  March  8,  1901, 
held  unconstitutional,  see  history,  {  5  ante. 

SESSIONS  OF  COUBT— HOLIDAYS.  8.     Holidays— Ministerial  acts— Filing  In- 

1    Adjournment  simply  recess.  formation.— The    presentation    by    the    dis- 

a    a  t>,«—  ^  ~Ai™~r>  a^«ioi  .moiat.        trict  attorney  of  an  information  for  filing, 

2.  Same — Power  to  adjourn  special  session.  .  ..    -.-.^n *,.*».      ,     ,         -         ,  , 

Z    ZT,.,  ■*,.  .  x    .  i      x      ™-       •  j,  and  lt8  rec«Ption  by  the  clerk,  and  marking 

3.  Holidays— Ministerial  acts—Piling  infor-      ag   flled#   are   pureiy   ministerial   acts,   and 

mation.  may    be    performed    on    a    legal    holiday. — 

4.  "Sessions"  of  superior  court.  People  v.  Helm,  152  Cal.  547,  93  Pac.  99. 

5-7.  " Terms"  of  superior  court.  As  to   holidays,  see,  ante,    8810,   11   and 

8.  Same — Trial   not   ended   until   filing   of      notes;  post,  ||  184,  135  and  notes. 

„    «  findinS®-  4.     "Sessions"   of   the   superior   comrt.    as 

9.  Same— "BeceM"  of  superior  court.  U8ed  in  this  and  following  sections,  means 
As  to  courts  being  always  open  for  trans-  time  during  which  court  is  in  fact  held  at 

action  of  business,  see  Const.  1879  art.  VI  Place  appointed  and  engaged  in  transaction 

8  5,  I  Henning's  General  Laws,  3d  ed.,  p.  Hi;  of  business. — In  matter  of  Gannon,  69  Cal. 

also,  post,  88  104,  134  and  notes.  541,  544,  11  Pac.  240.    See  Fall  trick  v.  Sulli- 

A.    to    tne    general    dntles    of    superior  **»•  119  CaL  61S-  616'  51  Pac'  **7' 
lodges,   see   Kerr's   Cyc.   Pol.   Code,   2d   ed.,  5.    "Terms"     of     superior     conrt     were 

§  4134  and  note.  abolished  by  Constitution  of  1879,  and  there 

1.  Adjournment  Is  simply  recess. — Ad-  Is  now  no  division  of  time  into  certain 
journments  of  superior  court  from  day  to  periods  of  the  year  known  as  "terms  of 
day  or  from  time  to  time  are  regarded  court"  at  which  a  court  may  sit  to  hear  and 
simply  as  recesses  in  the  session. — See,  determine  causes. — In  matter  of  Gannon, 
ante,  5  48  and  note;  post,  I  74  and  note;  also  «9  Cal.  541,  644,  11  Pac.  240. 

par.  8  this  note.  6      Stewart   v.   Mahoney   M.    Co..   54    Cal. 

2.  Same— Power  to  adjonrn  special  ses-  149,  holding  that  under  section  76  of  this 
slon  under  section  1120,  post, — See  Pall  trick  code,  before  constitution  of  1879,  courts 
v.  Sullivan,  119  Cal.  613,  616,  51  Pac.  947.  were  always  open  to  hear  special  procead- 

124 


Tit.  I,  Ch.  IV.] 


ADJOURNMENTS — JURISDICTION — KINDS   OF. 


ft  74-7* 


lng*s  of  civil  nature,  is  said  to  be  authority 
for  abolishing:  terms. 

7.  "Terms  of  court,"  within  meaning:  of 
provision  discussed  in  MacNaugrhton  v. 
South  Pac.  C.  R.  Co.,  19  Fed.  881. 

8.  Same— Trial  mot  eaded  amtil  HHngr  of 
fadlna-a,  and  where  the  finding's  are  filed 
the  day  after  the  close  of  the  evidence,  It 
will   be   presumed   the  court   regularly   ad- 


journed until  that  day,  although  the  record 
fails  to  show  such  adjournment. — Doty  v. 
Jenkins,  142  Cal.  497,  500,  77  Pac.  1104. 

9.     Same— 4teeeiiH  of  superior  court,  as 

used  in  this  and  following  sections,  means 
time  in  which  court  is  not  actually  en- 
gaged in  transaction  of  business. — In  matter 
of  Gannon,  69  Cal.  541,  544,  11  Pac.  240. 


§  74.     ADJOURNMENTS.    Adjournments  from  day  to  day,  or  from  time  to 

time,  are  to  be  construed  as  recesses  in  the  sessions,  and  shall  not  prevent  the 

court  from  sitting  at  any  time. 

History:  Enactment  approved  April  1/  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  28;  repeal  by  Code  Commission,  Act  March  8,  1901, 
held  unconstitutional,  see  history,  §  5  ante. 

1.     "Reeess"—  Means    the    time    in    which  As  to  adjournment  of  Justices*  eonrts,  see. 

the  court  is  not  actually  engaged  in  busi- 
ness.— In  matter  of  Gannon,  69  Cal.  541, 
544,  11  Pac  240;  Fall  trick  v.  Sullivan,  119 
Cat  61*.  616,  51  Pac  547. 

As    to    adjournments    of    snpreme    eonrt, 

see,  ante,  8  48  and  note. 


post,  |  104  and  note. 

As  to  sessions  and  adjournments  and  re- 
cesses of  superior  courts,  see,  ante,  |  73  and 
note. 

Snpreme  eonrt— ^Jurisdiction  of  two  kinds 
also. — See,  ante,  9  50  and  note. 


§  75.  JURISDICTION  OF  TWO  KINDS.  The  jurisdiction  of  the  superior 
courts  is  of  two  kinds : 

1.  Original;  and, 

2.  Appellate. 

History:  Enactment  approved  April  1,  18S0,  Code  Amdts.  1880 
(C.  C.  P.  pt),  p.  28;  repeal  by  Code  Commission,  Act  March  8,  1901, 
held  unconstitutional,  see  history,  §  5  ante. 

§76.  ORIGINAL  JURISDICTION.  The  superior  courts  shall  have  orig- 
inal jurisdiction: 

1.  In  all  cases  in  equity. 

2.  In  all  civil  actions  in  which  the  subject  of  litigation  is  not  capable  of 
pecuniary  estimation. 

3.  In  all  cases  at  law  which  involve  the  title  or  possession  of  real  property, 
or  the  legality  of  any  tax,  impost,  assessment,  toll,  or  municipal  fine,  and  in 
all  other  cases  in  which  the  demand,  exclusive  of  interest  or  the  value  of  the 
property  in  controversy,  amounts  to  three  hundred  dollars. 

4.  Of  actions  of  forcible  entry  and  detainer,  of  proceedings  in  insolvency, 
of  actions  to  prevent  or  abate  a  nuisance,  of  all  matters  of  probate,  of  divorce 
and  for  annulment  of  marriage,  and  of  all  such  special  cases  and  proceedings 
as  are  not  otherwise  provided  for. 

5.  In  all  criminal  cases  amounting  to  felony,  and  cases  of  misdemeanors  not 
otherwise  provided  for.    Said  courts  shall  have  the  power  of  naturalization 
and  to  issue  papers  therefor.    Said  courts  and  their  judges,  or  any  of  them, 
shall  have  power  to  issue  writs  of  mandamus,  certiorari,  prohibition,  quo  war- 
ranto, and  of  habeas  corpus  on  petition  by  or  on  behalf  of  any  person  in  actual 
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custody,  in  their  respective  counties.    Injunctions  and  writs  of  prohibition  may 

be  issued  and  served  on  legal  holidays  and  non-judicial  days. 

History:  Enactment  approved  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  28;  repeal  by  Code  Commission,  Act  March  8,  1901, 
held  unconstitutional,  see  history,  $  5  ante. 


OBIGINAL  JUBISDICTION  OF  SUPEKIOB 

COUBTS. 

I.  In  General,  1-29. 

n.  Subdivision  2 — In  Civil  Actions,  30-63. 

IIL  Subdivision    3  —  Beal    Property    In- 
volved, 64-111. 

IV.  Subdivision  4 — Forcible  Entry  and  De- 
tainer, 112-172. 

V.  Subdivision  6— In  Felony  Cases,  173- 
209. 

L  In  General. 

1.  Construction  of  section. 

2.  County  courts — Went  out  of  exist- 

ence. 
3-5.  Municipal     courts  —  Jurisdiction  — 
How  acquired. 

6.  Superior  courts — As  to  powers  and 

authority. 

7.  Same — Jurisdiction  of — As  to  having 

succeeded  to  powers  and  jurisdic- 
tion of  district  courts. 

8,9.  Same — Same — Admiralty  causes. 

10.  Same — Same— Same — Tort  upon  the 

high  seas. 

11.  Same — Same — Conferred   by   consti- 

tution. 

12.  Same — Same — Denning,  limits. 

13.  Same  —  Same  —  Fraud      committed 

elsewhere. 

14, 15.  Same — Same — Homesteads. 

16.  Same  —  Same  —  In  actions  between 

foreigners — To    recover    seamen 's 
wages. 

17.  Same — Same  —  Assault  and  battery 

committed  in  Canada. 

18.  Same — Same — Nuisance  cases. 

19.  Same— Same — Original  grant  of  ju- 

risdiction. 

20.  Same— Same — Same — Mining  claims. 

21.  Same — Same — Trusts —  Enforcement 

of. 

22.  Venue   of  actions — As   to  place   of 

trial. 

23,24.  Same — Same — Jurisdiction  general. 

25,26.  Same  —  Same  —  Same  —  Action 
against     common     carrier  —  Pre- 
sumption. 
27.  8ame — Same  —  Same  —  The  district 
court. 

28, 29.  Same— Change  of. 

II.  Subdivision  2 — In  Civil  Actions. 

30.  Equitable     jurisdiction  —  Conferred 

by  constitution. 

31.  Same — As  to  powers  of  judge. 
32,33.  Same — Fundamental  principle. 


34.  Same  —  Granting  improper  relief— 
Reversal. 

85.  Same  —  Instances    of  —  Appointing 
master. 

86,37.  Same — Same — Appointing  trustee. 

38.  Same  —  Same  —  Same  —  Removing 
trustee. 

39-41.  Same — Same — Compelling  surrender 
and  cancelation. 

42.  Same — Same — Foreclosure   of  mort- 

gage. 

43.  Same  —  Same  —  Same  —  Completing 

foreclosure  after  death. 

44,45.  Same — Same  —  Settling  partnership 
accounts. 

46,47.  Same — Same — Prevention  of  injury. 

48-50.  Same— Same— Will  admitted— Con- 
struing. 

51,52.  Testamentary  and  probate  matters 
— In  general. 

53.  Same— Distribution  of  estate. 

54.  Same — Jurisdiction  paramount. 

55.  Same — Will  not  oust  probate  court 

of  jurisdiction. 

56.  Same  —  Illustrations  —  Administra- 

tor's accounts. 
57,58.  Same — Same — Guardianship  matters 
— In  general. 

59.  Same — Same  —  Same  —  Guardian's 

account. 

60.  Same — Same — Same  —  Guardian    de 

son  tort. 

61.  Same — Same — Same — A    trustee   by- 

construction. 

62.  Same — Same — Order  of  sale. 

63.  Same — Same — Will  construction. 

HI.   Subdivision    3  —  Beal    Property    In- 
volved. 

64.  Amount  in  controversy — Controls  ju- 

risdiction. 
65-67.  Same — Less  than  three  hundred  dol- 
lars— As  to  original  jurisdiction. 

68.  Same — Same— As    to    separate    and 

distinct  promise  of  several  defend- 
ants. 

69.  Same — Same  —  Admission   of   juris* 

dictional  sum. 

70.  Same  —  Same  —  Damages  less  than 

three  hundred  dollars. 

71.  Same — Same — Forfeitures  and  pen- 

alties. 

72.  Same  —  Same  —  Same  —  Excessive 

fares. 

73-75.  Same — Same— Same— Illegal   tolls. 

76,77.  Same  —  Same  —  Liability  of  stock- 
holders. 

78.  Same — Same — Same — Charter  liabil- 
ities. 
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79.  Same  —  Same  —  Same  —  Joinder  of 

several  stockholders  in  one  suit. 

80.  Same — Same — Same— Same  —  Judg- 

ment in  solido. 

81-  85.  Same — Same  —  Concurrent   jurisdic- 
tion— Law  and  equity. 

86.  Same  —  Same  —  Same  —  Otherwise 

where   liable   by   statutory   provi- 
sion. 

87.  Same — Same — Mechanics'  lien. 

88.  Same — Same  —  Test   of   jurisdiction 

over  value  of  property. 

89.  Same  —  Same  —  Unliquidated    dam- 

ages— Action  to  recover. 

90.  Same — Same  —  Same  —  Ad  damnum      136- 138. 

clause  controls. 

91.  Administrator  carrying  on  business 

of  intestate — As  to  generally. 

92.  Same — Losses  borne  by  administra- 

tor. 

93.  Same — Profits  of  business  belong  to 

estate. 

94, 95.  Construction  of  section — Subdivision 
3. 

96.  Municipal  fine. 

97,98.  Taxes — Action  to  recover  —  Charac- 
ter of. 

99.  8ame — Same — Same — Determined  by 
relief  sought. 

100.  Same — Tax-assessor — Action  against. 

101.  Real  estate — Title  or  possession,  etc 

— Jurisdiction. 

102.  Same — Same — Venue. 

103.  Railroads — Excessive     fares — Penal- 

ties. 

104, 105.  Sale  of  state  lands — Controversy  be- 
tween applicants — Jurisdiction. 

106.  Same  —  Same  —  Requisites   of  com- 

plaint. 

107.  Same — Same  —  Same  —  General    de- 

murrer. 

108.  Tolls— Illegal— Penalties. 

109.  United  States  officers — Trespass  by 

marshal. 

110.  Same — Same — By  deputy  marshal. 

111.  Same — Same — Complaint. 


IT.  Subdivision  4 — Forcible  Entry  and  De- 
tainer. 

112.  Forcible  entry  and  detainer — As  to 
generally. 

113, 114.  Same  —  By   administrator  —  Setting 
off  homestead. 

115.  Insolvency  proceedings — As  to  gen- 
erally. 
116- 118.  Same — As   to   jurisdiction    of   state 
courts — Getting  in  assets. 

119.  Same — Authority  of  trustee  to  main- 
tain suit  in  state  court. 

120-122.  Same — Evidence  of  the  bankruptcy. 
123- 125.  Same — Fraudulent    conveyance — Ac- 
tion to  set  aside. 
126.  Same — Same — Collateral    attack    by 
trustee — Not  allowed  when* 


127. 
128, 129. 
130, 131. 

132. 

133. 
134. 

135. 


139- 141. 

142, 143. 

144- 146. 

147. 

148. 
149. 

150. 

151. 

152. 
153. 
154. 

155. 

156. 
157. 


158, 159. 
160, 161. 
162: 


163. 

164. 

165. 
166. 
167. 
168. 

169. 
170. 
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Same  —  Same  —  Fraudulent  chattel 
mortgage  and  bill  of  sale. 

Same — Foreclosure  of  chattel  mort- 
gage. 

Same  —  Foreclosure  of  real  estate 
mortgage.  « 

Same  —  Homestead  —  State  courts 
have  no  jurisdiction. 

Same — Trustee  in — Action  against. 

Nuisance — As  to  action  in  relation 
to. 

Probate  courts — As  to  Mexican  re- 
gime. 

Same — Same — Mexican  wills. 

Same — Same — Same — Not  required 
to  be  probated. 

Same— Same— Mexican  regime  su- 
perseded by  common  law. 

Same  —  Same  —  Same  —  Extent  to 
which  retroactive. 

Same — Jurisdiction — Prior  to  act  of 
1858. 

Same — Same — Since  act  of  1858. 

Same — Same — Same — Probate  pow- 
ers conferred  on  superior  judges. 

Same — Same — Same  —  Same  —  Sep- 
arate and  distinct. 

Same — Same  —  Concurrent  jurisdic- 
tion. 

Same — Same — Exclusive,  when. 

Same — Same — No  jurisdiction. 

Same — Same — Same  —  To  authorise 
administrator  to  assign  bond  of 
indemnity. 

Same — Same — Same — To  determine 
rights  of  survivors  and  represen- 
tatives of  partnership. 

Same — Same — Same  —  To  enforce  a 
trust. 

Same — Same  —  Same  —  To  enforce 
settlement  by  guardian  de  son 
tort. 

Same — Same — Same — To  order  sale 
of  decedent's  land. 

Same — Same — Same — To  set  aside  a 
decree  of  distribution,  when. 

Same — Same — Same— To  settle  ad- 
ministrator's account,  when. 

Same — Same — Same — Same — Admin- 
istrator illegally  carrying  on  busi- 
ness of  intestate. 

Probate  proceedings — Allowance  of 
claim  against  estate. 

Same — Executor's  allowance. 

Same — Same — Fees. 

Same — Guardians. 

Probate  judge — Form  of  attest  to 
order,  etc. 

Power  of  eminent  domain — As  to  jo- 
jurisdiction  to  exercise. 

Same  —  Restraining  exercise  of  by 
municipality. 
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171.  Trespass — As  to  action  for. 

172.  Same — Restraining  by  injunction. 

V.  Subdivision  5 — In  Felony  Cases. 

178.  Felonies  and  misdemeanors — Supe- 
rior court  has  no  jurisdiction  of 
petty  larceny. 

174, 175.  Same  —  Assault    committed   with  a 
deadly  weapon. 

176.  Jurisdiction  in  criminal  cases. 

177.  Jurisdiction   to   issue   writs — As  to 

generally. 

178.  Same — Always  open  for  issuance. 

179.  Mandamus — To  run  out  of  county. 

180.  Injunction — As  to  when  granted. 

181.  Same — Cloud  on  title  prevented  by. 

182.  Same — Restraining  eminent  domain. 

183, 184.  Same — Restraining   action   of   other 
courts. 

185.  Same — Same — Restraining  the  fed- 
eral courts. 

186- 188.  Same  —  Same  —  Superior   court   re* 
straining  another. 

189.  Same — Same — Same — Basis  of  rule. 

190.  Same  —  Same  —  Same  —  How  relief 

procured. 

191- 193.  Same — Same — Same — Judgment     or 
decree  void. 

194.  Same  —  Restraining  suits  out  of 
state. 

195, 196.  Same  —  Same  —  General   rule — Does 
not  apply,  when. 

197-  200.  Same — Same — Exceptions  to. 

201.  Quo  warranto— As  to  generally. 

202.  Same — Mode  of  proceeding. 

203.  Habeas  corpus — Issued  by  supreme 

court — Returnable  before  superior 
court. 

204,205.  Same— Extradition   of   fugitive— As 
to  generally. 

206.  Same — Same — Contempt  for  custo- 
dian. 

207,208.  Same— Same— Inquiry. 

209.  Same — Same — Offense  within  juris- 
diction of  demanding  state. 

I.     IN  GENERAI* 

A*  to  constitutional  provision,  see  Const. 
1879  art.  VI  9  5,  I  Henning's  General  Laws, 
3d  ed..  p.   111. 

1.  Construction  of  section. — The  original 
Jurisdiction  of  superior  courts  extends  to 
sundry  subjects  declared  in  the  constitu- 
tion, and  to  "all  such  special  cases  and  pro- 
ceeding's as  are  not  otherwise  specially  pro- 
vided for,"  which  means  necessarily  that 
wherever  a  case  or  cause  exists  which  is 
outside  the  scope  of  those  directly  men- 
tioned in  the  provisions  vesting  jurisdic- 
tion in  the  superior  court,  and  Jurisdiction 
thereof  has  not  been  vested  in  any  other 
court  or  official  body  authorised  to  exercise 
judicial  functions,  the  jurisdiction  to  hear 
and  determine  such  special  case  is  vested  in 


the  superior  court. — Roche  v.  Superior 
Court,  30  Cal.  App.  255,  157  Pac.  830. 

2.     County  courts— Went  out  of  exlsteneo 

on  the  first  day  of  January,  1880,  and  su- 
perior courts  succeeded  to  their  powers  and 
jurisdiction. — Ex  parte  Toland,  54  Cal.  344, 
846. 

S.  Municipal  court  —  Jurisdiction  —  Hour 
acquired. — The  late  municipal  court  of  San 
Francisco  could  acquire  jurisdiction  of 
cause  only  by  order  made  by  county  court; 
rendition  of  Judgment  without  such  order 
was  void  and  could  not  be  validated  by  or- 
der thereafter  made  and  entered  nunc  pro 
tunc. — Descalso  v.  San  Francisco,  60  CaL 
296;  Trobock  v.  Caro,  60  Cal.  301. 

4.  In  municipal  court  of  appeals  it  was 
otherwise;  it  acquired  jurisdiction  of  causes 
pending:  in  county  court  by  operation  of 
statute  creating  former  court. — Davis  v. 
Superior  Court,  63  Cal.  581.  See  Millard  v. 
Tee  Teen,  63  Cal.  584.  585. 

5.  This  court  had  power  to  dismiss  ap- 
peal for  failure  to  prosecute  it;  and  order 
by  that  court  dismissing:  appeal  for  such 
cause  was  not  reviewable  on  certiorari.— 
Alexander  v.  Municipal  C.  of  A.,  66  Cal.  387, 
5  Pac.  675. 


6.  Superior  courts— As  to  powers  and  au- 
thority.— Constitution  of  1879  abolished  all 
courts  of  state  except  police  and  justices' 
courts,  and  in  the  place  of  district  and 
other  courts  created  superior  courts  and 
provided  for  transmission  to  them  of  all 
records  of  abolished  courts  and  provided  for 
business  thus  transferred  same  as  though 
commenced  in  superior  courts. — Const  1879 
art.  VI  9  5,  I  Henning's  General  Laws, 
3d  ed.,  p.  111. 

See,  post,  §  79  and  note. 


7.  Same— Jurisdiction  of— As  to  bavins; 
succeeded  to  tne  jurisdiction  and  powers  of 
district  courts,  county  courts,  and  municipal 
criminal  court  of  San  Francisco,  with  au- 
thority to  render  judgments  carrying  into 
effect  proceedings  had  in  such  courts.— 
People  v.  Colby,  54  Cal.  184;  Ex  parte  To- 
land. 54  Cal.  344;  Shay  v.  Superior  Court, 
57  Cal.  541. 


8.  Same  —  Same  —  Admiralty      causes.    ■ 

Courts  of  this  state  have  concurrent  juris- 
diction of  causes  of  action  cognisable  in 
admiralty,  where  only  common-law  remedy 
is  sought — Bohannan  v.  Hammond,  42  Cal. 
227,  229. 

9.  Thus,  in  action  against  owner  of 
vessel  to  recover  value  of  goods,  wares,  and 
merchandise  sold  and  delivered  at  request 
of  master,  for  use  of  vessel  engaged  in 
navigating  high  seas,  plaintiff  is  pursuing: 
his  common-law  remedy,  and  superior 
courts  of  this  state  have  jurisdiction  of  the 
action. — Crawford  v.  Roberts,  50  Cal.  235, 
141. 


10.  Sane  Same  ffame  Tort  upon  tne 
nlgn  seas,  action  to  recover  for,  maintain- 
able in  courts  of  this  state. — See  Johnson 
v.  Dalton,  1  Cow.   (N.  Y.)  543,  18  Am.  Dae. 
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564.  See  same  principle  (tort  committed  In 
another  state)  Burdick  v.  Freeman,  120 
N.  Y.  420,  24  N.  E.  949;  Dewitt  v.  Buchanan, 
54  Barb.  31;  Madden  v.  Arnold,  22  App. 
Div.  (N.  Y.)  240,  47  N.  T.  Supp.  757;  Col- 
lard  v.  Beach,  9S  App.  Dlv.  (N.  T.)  89,  S7 
X.  T.  Supp.  884;  Eingartner  v.  Illinois  Steel 
Co.,  94  Wis.  70,  59  Am.  St.  Rep.  859,  84 
L  R.  A.  503,  68  N.  W.  664. 


11.  Same  Same  Conferred  by  constitu- 
tion on  courts  of  general  jurisdiction  can 
not  be  taken  away  by  statute. — Hicks  v. 
Bell,  S  Cal.  219,  224;  Fitzgerald  v.  Urton,  4 
Cal.  236;  Caulfleld  v.  Stevens,  28  Cal.  118; 
Courtwright  v.  Bear  River  &  A.  W.  &  Min. 
Co.,  30  Cal.  573;  County  of  Yolo  v.  Sacra- 
mento, 36  Cal.  193,  195;  Stoppelkamp  v. 
Mangreot  42  Cal.  316,  825. 

IS.  Same— Same— Denning  limit*. — Defin- 
ing the  jurisdiction  of  court  limits  it. — Ex 
parte  Attorney-General,  1  Cal.  85,  88. 


IS.  Same— Sane— Fraud  committed  else- 
where, action  to  recover,  maintainable  In 
courts  of  this  state. — See  Latourette  v. 
Clarke,  45  Barb.  (N.  Y.)  327;  also  Martin  v. 
Hill.  12  Barb.  (N.  Y.)  631. 

A»  to  actions  for  fraudulent  conveyances, 

see,  post,  9  1589  and  note. 

14.  Same  —  Same  —  Homesteads,— as  to, 
see,  post,  9  1474  and  note. 

15.  Superior  court  has  no  jurisdiction  to 
set  aside  as  homestead  for  benefit  of  infant 
heirs  of  intestate,  land  sought  to  be  re- 
covered in  an  action  of  ejectment  brought 
by  administrator. — See  pars.  118,  114,  150, 
this  note. 


16.  Same  —  Same  —  In  action*  between 
foreigners— To    recover    seamen's    wnges. — 

British  seaman  on  British  vessel,  of  which 
British  subject  is  master,  wrongfully  dis- 
charged by  suoh  master  in  port  of  United 
States,  without  fault  on  his  part,  can  main- 
tain suit  in  state  courts  of  this  state  to 
recover  his  wages. — Pugh  v.  Oillam,  1  Cal. 
485,  487.  See  Johnson  v.  Dalton,  1  Cow. 
(X.  Y.)  543,  18  Am.  Dec.  564;  Davis  v.  Leslie, 
1  Abb.  Admr.  123,  7  Fed.  Cas.  134;  The  Pa- 
cific, Blatchf.  &  H.  187,  18  Fed.  Cas.  942; 
The  Jerusalem,  2  Gall.  C.  C.  191,  18  Fed. 
Cas.  559;  Becherdass  Ambaidass,  1  Low. 
C.  C.  569,  6  Am.  L.  Rev.  74,  3  Fed.  Cas.  13; 
Willendson  v.  Forsoket,  1  Pet.  Admr.  197 
29  Fed.  Cas.  1283;  Moran  v.  Baudln,  2  Pet. 
Admr.  415,  17  Fed.  Cas.  721;  Weiberg  v.  The 
St.  doff,  2  Pet.  Admr.  428,  29  Fed.  Cas.  591. 

17.  Same  —  Same  —  Same  —  Assault  and 
battery  committed  In  Canada  by  foreigner 
upon  foreigner,  action  to  recover  damages 
can  be  maintained  in  courts  of  this  state. — 
See  Dewitt  v;  Buchanan,  54  Barb.  (N.  Y.) 
21. 


18.  Same  Same— Nuisance  cases,  juris- 
diction over  being  by  legislative  act  given 
to  former  county  courts,  was  held  not  to 
take  away  jurisdiction  of  district  courts  to 
prevent  or  abate  nuisance,  this  power  com- 
ing under  their  grant  of  equity  jurisdic- 
tion.— Courtwright  v.  Bear  River  &  A.  W. 


&  Min.  Co.,  30  Cal.  673;  County  of  Yolo  v. 
Sacramento,  36  Cal.  198,  195;  Rosenberg  v. 
Frank,  58  Cal.  387,  402.  403. 
See,  also,  par.  134,  this  note. 


10.  Same— Same— Original  grant  of  juris- 
diction, in  constitution,  of  particular  class 
of  cases,  without  words  excluding  other 
courts  from  exercising  jurisdiction  in  such 
cases,  does  not  deprive  other  courts  of  con- 
current jurisdiction  in  such  cases. — Court- 
wright v.  Bear  River  &  A.  W.  &  Min.  Co., 
30  Cal.  573.  See  Gould  v.  Hayes,  19  Ala. 
450;  Willis  v.  Farley,  24  Cal.  490,  499;  Stop- 
pelkamp v.  Mangeot,  42  Cal.  316,  325;  Ros- 
enberg v.  Frank,  58  Cal.  387,  402;  Learned 
v.  Castle,  67  Cal.  41,  7  Pac.  34. 


20.  Same— Same— Same  —  Mining    claims 

being,  by  statute,  placed  under  jurisdic- 
tion of  justices'  courts  was  held  not  to  de- 
prive former  district  courts  of  jurisdiction 
where  amount  in  controversy  exceeds  stat- 
utory sum  conferring  jurisdiction. — Hicks 
v.  Bell.  3  Cal.  219,  224. 

21.  Same— Same  —  Tmsta  —  Enforcement 

of. — Superior  courts  have  jurisdiction  of  ac- 
tions against  executors  and  administrators 
to  declare  and  enforce  trusts  in  respect  to 
real  estate,  and  to  certain  other  contro- 
versies having  their  origin  In  administra- 
tion of  estates  of  deceased  persons. — Augui- 
sola  v.  Arnas,  51  Cal.  435,  438.  See  Haver- 
stick  v.  Trudel,  51  Cal.  481. 
See  par.  61  this  note. 

22.  Venve  of  actions— As  to  nlace  of  trial 

of  actions  and  change  of  place  of  trial,  see, 
post,  99  392-400  and  notes. 

23.  Same— Same— Jurisdiction  general  in 

all  matters  given  them  by  law,  and  process 
coextensive  with  state. — See  Reyes  v.  San- 
ford,  5  Cal.  117;  Watts  v.  White,  13  Cal.  321, 
324. 

24.  "No  matter  where  subject-matter  of 
action  is  locally  situated  or  where  parties 
may  reside;  but,  for  convenience,  parties 
have  right  to  trial  of  particular  cases  In 
particular  counties.  This  is  mere  privilege 
which  may  be  waived  by  those  entitled  to 
it.  It  must  be  claimed  at  proper  time  in 
proper  way." — Watts  v.  White,  13  Cal.  821, 
324. 


25.  Same— Same— Same  —  Action  against 
common  carrier— Presumption. — Where,  in 
action  against  common  carrier  for  failure 
to  perform  its  duty  as  such,  only  venue  laid 
In  complaint  is  In  title  thereof,  there  being 
nothing  in  body  of  complaint  showing  in 
what  county  there  was  refusal  to  perform 
its  duty  toward  plaintiff,  it  will  be  pre- 
sumed that  action  was  brought  in  proper 
county. — Chase  v.  South  Pac.  Coast  R.  Co., 
83  Cal.  468.  473,  23  Pac.  532. 

26.  It  devolves  upon  defendant,  in  such 
case,  on  motion  for  change  of  venue,  to 
show  that  breach  of  obligation  complained 
of  did  not  occur  in  county  in  which  suit  is 
brought. — Chase  v.  South  Pac.  Coast  R.  Co., 
83  Cal.  468,  473,  23  Pac.  532. 
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27.  Same  —  Same  —  Same  —  The  district 
court  was  court  of  general  jurisdiction,  its 
process  coextensive  with  state,  and  causes 
could  be  removed  from  one  district  or 
county  to  another  in  manner  provided  by 
statute. — Reyes  v.  Sanford,  5  Cal.  117. 

28.  Same  — Change  of  —  Application  for, 
aot  heard,  when. — After  appearance  and 
answer  to  merits,  application  for  change  of 
venue  will  not  be  heard. — Reyes  v.  Sanford, 
5  Cal.  117.  See  Pearkes  v.  Freer,  9  Cal.  642, 
643;  Watts  v.  White,  13  Cal.  321,  324. 

29.  As  to  change  of  venue,  see,  post, 
S  396  and  note. 

II.    SUBDIVISION  2— IN  CIVIL  ACTIONS. 

80.  Equitable  Jurisdiction— Conferred  by 
constitution.  —  Original  jurisdiction  over 
cases  in  equity  is  conferred  by  constitu- 
tion, and  any  act  of  legislature  seeking  to 
take  away  that  jurisdiction  or  transfer  it 
to  another  court  is  unconstitutional. — Willis 
v.  Farley,  24  Cal.  490,  491,  499.  See  Wilson 
v.  Roach,  4  Cal.  362;  Clarke  v.  Perry,  5  Cal. 
58;  Griggs  v.  Clark,  23  Cal.  427,  429. 

31.  Same— Aa  to  powers  of  Judge. — Judge, 
while  sitting  in  equity  case,  is  possessed  of 
all  powers  of  court  of  chancery.  Court  of 
chancery  has  full  power  to  set  aside  decrees 
obtained  by  fraud  on  original  bill  filed  for 
that  purpose,  and  where  fraud  or  collusion 
is  charged  against  judge  entering  order  or 
decree,  court  will  review  and  annul  it,  if 
facts  are  such  as  to  require  it. — Sanford  v. 
Head,  5  Cal.  297,  299.  See  Manion  v.  Fahy, 
11  W.  Va.  482,  494,  496;  Reigai  v.  Wood,  1 
John.  Ch.  (N.  Y.)  402;  Wright  v.  Miller,  1 
Sandf.  Ch.   (N.  Y.)  108,  120. 

32.  Same  —  Fundamental  principle  of 
equity  Jurisprudence  is  that  where  all  par- 
ties interested  are  before  court  in  case 
where  it  has  jurisdiction,  it  will  determine 
entire  controversy  and  award  full  and  final 
relief.  This  principle  has  frequently  been 
applied  to  causes  of  action  which  were 
purely  legal  in  their  nature,  and  relief  could 
have  been  granted  by  court  of  law,  distinc- 
tions between  actions  at  law  and  suits  in 
equity  having  been  abolished. — Tatro  v. 
Tatro,  18  Neb.  395,  53  Am.  Rep.  820,  25 
N.  W.  571.  See  Laub  v.  Buckmiller,  17  N.  Y. 
620;  Lattin  v.  McCarty,  41  N.  Y.  107;  Stern- 
berger  v.  McGovern,  56  N.  Y.  12;  Davis  v. 
Lambertson,  66  Barb.  (N.  Y.)  480;  Turner  v. 
Pierce,  34  Wis.  658. 

33.  Mr.  Chief  Justice  Currey  has  well 
said  that  it  is  the  duty  of  courts  of  this 
state,  sitting  as  courts  of  equity,  keeping 
within  rules  and  principles  on  which  reme- 
dial Jurisdiction  is  founded,  to  adapt  its 
course  of  proceedings  as  far  as  possible  to 
existing  state  of  things  and  to  apply  its 
jurisdiction  to  all  those  new  cases  which, 
from  diversified  transactions  among  men, 
are  continually  arising,  and  to  administer 
Justice  and  enforce  right  for  which  there  is 
no  remedy  save  in  a  court  of  equity. — 
Dougherty  v.  Creary,  30  Cal.  290,  297,  89  Am. 
Dec.  116.     See  Aldrich  v.  Willis,  55  Cal.  81, 
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86;  Taylor  v.  Salmon,  4  Myl.  &  C.  134,  141. 
18  Eng.  Ch.  133;  Wallworth  v.  Holt,  4  Myl. 
&  C.  619,  635,  18  Eng.  Ch.  619. 

34.  Same— Granting  Improper  relief— Re- 
versal.— When  complaint  states  cause  of  ac- 
tion in  ejectment  and  ground  for  relief  in 
equity  in  separate  statement  of  facts  which 
shows  court  has  no  jurisdiction  to  grant 
such  relief,  improper  granting  of  relief  by 
injunction  does  not  justify  reversal  of  judg- 
ment at  law. — McNeady  v.  Hyde,  47  Cal.  481, 
483. 

36.  Same  —  Instances  of  —  Appointing  a 
master  to  execute  deed  for  deceased  sheriff. 
— People  ex  rel.  Dunn  v.  Boring,  8  Cal.  406, 
411,  68  Am.  Dec.  331.  See  Head  v.  Daniels, 
38  Kan.  1,  11,  15  Pac.  911;  Sickles  v.  Hoge- 
boom,  10  Wend.  (N.  Y.)  662. 

86.     Same  —  Same  —  Appointing  trustee. — 

Appointing  trustee,  where  there  is  vacancy 
and  no  practical  method  provided. — See 
Kerr's  Cyc.  Civ.  Code,  2d  ed..  S  2287  and 
note. 

37.  Where  there  Is  trust  without  trustee, 
or  trustees  all  die  or  remove  or  are  dis- 
charged, court  may  in  its  discretion  appoint. 
—See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  5  2289 
and  note. 

38.  Same  —  Same  —  Same  —  Removal      of 

trustee  who  has  violated  or  is  unfit  for  the 
trust — See  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
I  2283. 

39.  Same  —  Same  —  To  compel  surrender 
and  cancelation  of  paper  is  not  question  of 
jurisdiction,  but  of  propriety  of  exercising 
it  in  given  case;  power  has  been  long  exer- 
cised and  is  general  in  its  character,  but 
it  is  power  to  be  carefully  used,  being  ca- 
pable of  great  abuse. — Lewis  v.  Tobias,  10 
Cal.  574.  See  Hamilton  v.  Cummings,  1 
John.  Ch.  (N.  Y.)  517;  Field  v.  Holbrook, 
14  How.  Pr.  (N.  Y.)  103,  108. 

40.  Equity  will  not  interfere  where  facts 
may  be  alleged  in  an  equitable  defense  to 
an  action  on  instrument. — Lewis  v.  Tobias, 
10  Cal.  574;  Shain  v.  Belvin,  79  Cal.  262,  21 
Pac  747. 

See  par.  187,  this  note. 

41.  Appeal  to  discretionary  power  being 
made,  It  is  incumbent  on  party  to  show 
special  circumstances  justifying  exercise,, 
these  being  emphatically  the  facts  that  con- 
stitute the  cause  of  action. — Field  v.  Hol- 
brook, 14  How.  Pr.  (N.  Y.)   103,  108. 

42.  Same— Same— Foreclosure  of  mort- 
gage*,— as  to,  see,  post,  5  726  and  note. 

43.  Same— Same— Same— Completing  fore- 
closure after  death  of  mortgager. — Belloc 
v.  Rogers,  9  Cal.  128,  124,  129. 

44.  Same  —  Same  —  Settling    partnership 
accounts,    notwithstanding     proceeding     in 
probate  court. — Griggs  v.  Clark,  28  Cal.  427 
429. 

45.  Explained  and  distinguished!  Rosen- 
berg v.  Frank,  68  Cal.  387,  416. 

46.  Same— Same— Prevention  of  injury.— 

Court  sitting  as  court  of  equity  has  jurisdic- 
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tion  and  power  to  prevent  Injury  that  would 
otherwise  prove  irreparable. — See  Lewis  v. 
Tobias,  10  Cal.  574,  676;  Field  v.  Holbrook, 
14  How.  Pr.  (N.  Y.)  103,  108. 

47.  As  to  when  Jurisdiction  will  be  exer- 
cised in  such  cases,  see  Lewis  v.  Tobias,  10 
Cal.  676,  577;  Pixley  v.  Huggins,  15  Cal.  127, 
128.  184;  Livingston  v.  Hollenbeck,  4  Barb. 
(N.  Y.)  9,  16;  Wiggins  v.  Mayor,  etc.,  of 
New  York,  9  Paige  Ch.  (N.  Y.)  16,  23. 

See,  also,  post,  9  526  and  note. 

48.  Same  —  Same  —  Will  admitted— Con- 
strains;.—-Construing:  will  of  testator  after 
same  is  admitted  to  probate. — Rosenberg:  v. 
Frank,  68  Cal.  387.  See  Williams  v.  Wil- 
liams, 78  Cal.  99,  104,  14  Pac.  394;  Siddall  v. 
Harrison,  78  Cal.  560.  562,  15  Pac.  130. 

49.  Criticised t  McDaniel  v.  Pattison,  98 
Cal.  86.  101,  32  Pac.  805. 

50.  Not  bound  to  entertain  action  to  con- 
strue will  that  has  been  probated,  and 
should  do  so  only  in  those  cases  where  there 
ia  some  special  reason  for  seeking:  its  inter- 
pretation.—Siddall  ▼.  Harrison,  78  Cal.  560, 
562,  15  Pac.  130. 

51.  Testamentary  and  probate  matters- 
la  general. — All  testamentary  and  probate 
matters  are  not  exclusively  under  Jurisdic- 
tion of  probate  court;  most  of  Its  powers 
belong:  peculiarly  and  origrinally  to  court  of 
chancery,  and  our  court  of  equity  still  re- 
tains Jurisdiction. — Clarke  v.  Perry,  5  Cal. 
58,  63  Am.  Dec.  82;  Deck  v.  Gerke,  12  Cal. 
483,  487,  73  Am.  Dec  656.  See  Brodrib  v. 
Brodrib,  56  CaL  568,  565;  Rosenberg:  v. 
Frank.  58  Cal.  887,  400,  401;  Wade  v.  Amer- 
ican C.  Soc,  7  Smed.  &  M.  (Miss.)  668,  46 
Am.  Dec.  324;  Bailey  v.  Bailey,  67  Vt.  494. 
48  Am.  St.  Rep.  826,  82  Atl.  470. 

52.  Superior  court  will  take  Jurisdiction 
in  such  matters,  when  there  are  peculiar 
circumstances  of  embarrassment,  of  admin- 
istration of  estate,  when  by  so  assuming: 
Jurisdiction  it  will  prevent  waste,  delay, 
and  expense,  and  thus  conclude  by  one  ac- 
tion and  decree  a  protracted  and  vexatious 
litigation.— Deck  v.  Gerke,  12  Cal.  433,  437, 
73  Am.  Dec  555.  See  McNeill  v.  McNeill,  86 
Ala.  109,  76  Am.  Dec.  820;  People  v.  Wayne 
Co.  C.  Court,  11  Mich.  393,  83  Am.  Dec.  754. 

5S.  Same  —  Distribution  of  estate. — The 
distribution  of  estate  not  disturbed  by  court 
of  equity  in  collateral  proceeding:  brought 
by  heir  who  has  been  overlooked  in  order 
of  distribution,  against  one  of  distributees, 
to  recover  from  him  ratable  proportion  of 
eitate. — Gaines  v.  Smiley,  7  Smed.  &  M. 
(Miss.)  53,  45  Am.  Dec.  295.  See  Slatter  v. 
Glover,  14  Ala.  648,  48  Am.  Dec.  118. 

84.  fame  —  Jurisdiction  paramount.  —  In 
administration  and  settlement  of  estates, 
jurisdiction  paramount,  and  may  control 
courts  of  law  in  their  action  in  settlement 
and  distribution  thereof. — Grattan  v.  Grat- 
tan,  18  lit  167,  65  Am.  Dec.  726;  Townsend 
y.  Radcliffe,   44  111.  446,  448. 

— Win  not  oust  probate  court  of 

unless  such  court  will  not  act. 


or  to  prevent  multiplicity  of  suits. — Liddl- 
coat  v.  Treglown,  6  Colo.  47,  51.  See  In  re 
Rogers,  14  Colo.  18,  22  Pac.  1053. 

66.  Same—  Iiustratlons  —  Administrator's 
account. — Jurisdiction  in  suit  by  heir  for 
settlement  of  accounts  not  passed  on  by 
probate  court,  and  for  distribution. — San- 
derson v.  Sanderson,  17  Fla.  831. 

57.  Same— Same— Guardianship  matters- 
la  general. — In  guardianship  matters  court 
of  equity  has  plenary  Jurisdiction  over  both 
person  and  estate  of  minor  and  will  cause 
to  be  done  whatever  Is  necessary  to  pre- 
serve estate  and  protect  interest  of  ward. — 
See  Ala.  Hall  v.  Hall,  43  Ala.  488.  94  Am. 
Dec.  703.  111.  Cowls  v.  Cowls,  8  111.  (3  Gilm.) 
435,  44  Am.  Dec.  708;  Grattan  v.  Grattan,  18 
111.  167,  65  Am.  Dec.  726;  Lynch  v.  Rotan, 
89  111.  14,  19;  Hartmann  v.  Hartmann,  69  111. 
108,  104.  Mica.  People  v.  Wayne  Co.  C. 
Court,  11  Mich.  393,  83  Am.  Dec.  754.  Minn. 
Townsend  v.  Kendall,  4  Minn.  412  (Gil.  315), 
77  Am.  Dec.  534. 

58.  Has  been  said  to  have  been  same 
power  in  former  district  courts  as  courts  of 
chancery  of  England  possessed,  and  can 
not  be  devested  by  legislative  enactment; 
jurisdiction  of  probate  court  over  them  is 
not  exclusive. — Wilson  v.  Roach,  4  Cal.  362, 
366. 

68.  Same — Same — Same  —  Guardian's  ac- 
count may  be  opened  by  court  of  equity 
after  approval  by  probate  court. — Brodrib 
v.  Brodrib.  56  Cal.  668,  665. 

60.  Same— Same— Same— Goardian  dc  son 
tort  is  not  cognizable  in  probate  court,  but 
may  be  made  to  account  in  court  of  equity. 
—Bailey  v.  Bailey,  67  Vt.  494,  48  Am.  St. 
Rep.  826,  32  Atl.  470.  See  Davis  v.  Hark- 
ness,  6  111.  (1  Gilm.)  173,  41  Am.  Dec.  184; 
Van  Epps  v.  Van  Deusen,  4  Paige  Ch. 
(N.  T.)  64,  25  Am.  Dec.  516. 

61.  Same— Same  —  Same  —  A  trustee  by 
construction  for  infant  or  person  under  dis- 
ability can  not  be  held  to  account  in  pro- 
bate court,  but  may  be  in  court  of  equity. 
— Bailey  v.  Bailey,  67  Vt.  494,  48  Am.  St. 
Rep.  826,  82  Atl.  470;  Houseal  v.  Gibbes,  1 
Bail.   (S.  C.)  Eq.  482,  23  Am.  Dec.  186. 

See  par.  21,  this  note. 

62.  Same— Same— Order  of  sale  of  real 
property. — Power  to  set  aside  for  want  of 
jurisdiction  of  probate  court  to  make. — 
Deans  v.  Wilcoxon,  25  Fla.  980,  1025,  7  So. 
163. 

68.  Same  —  Same  —  'Will  construction.  — 
Construing  will  admitted  to  probate. — Ros- 
enberg v.  Frank,  58  Cal.  387,  400;  Williams 
v.  Williams,  73  Cal.  99,  104,  14  Pac.  394. 

See  pars.  48-51,  this  note. 

III.     SUBDIVISION  8— REAL  PROPERTY 

INVOLVED. 

64.  Amount  In  controversy— Controls  tho 
Jurisdiction  of  superior  courts. — See,  ante, 
9  52  and  note  pars.   17-30.  . 

68.  Same— As  to  where  less  than  threo 
hundred  dollars. — Original  jurisdiction  re- 
sides in  superior  court  in  cases  involving1 
less  than   three  hundred  dollars   where   le- 
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gality  of  a  tax,  impost,  assessment,  toll,  or 
municipal  fine  is  raised  by  answer  duly 
verified  by  oath  of  defendant. — Williams  v. 
Mecartney,   69  Cal.  556,   11   Pac.  186. 

66.  Where  the  aggregate  money  demand 
of  all  the  causes  of  action  of  a  complaint 
did  not  amount  to  three  hundred  dollars, 
the  superior  court  is  without  jurisdiction 
to  entertain  the  same,  and  a  demurrer 
thereto  upon  that  ground  was  properly  sus- 
tained without  leave  to  amend,  since  by  no 
proper  amendment  could  a  sufficient  cause 
of  action  be  stated,  with  such  jurisdiction. 
— Reeg  v.  Mc Arthur,  17  Cal.  App.  205,  119 
Pac.   105. 

67.  An  objection  by  an  appellant  from 
the  judgment  of  the  superior  court  to  the 
jurisdiction  of  that  court,  based  on  its 
finding  of  value  of  two  hundred  dollars,  is 
held  to  be  self-destructive.  The  original 
jurisdiction  of  the  superior  court  and  the 
appellate  jurisdiction  of  the  district  courts 
of  appeal  are  identical  in  "all  cases  at  law, 
in  which  the  demand,  exclusive  of  interest, 
or  the  value  of  the  property  in  controversy, 
amounts  to  three  hundred  dollars."  (Const., 
art.  VI,  55  4,  5,  I  Hennlng's  General  Laws, 
3d  ed.,  p.  Hi.) — J.  Dewing  Co.  v.  Thompson, 
19    Cal.    App.    85,   124    Pac.   1085. 


justice's  court. — Reed  ▼.  Omnibus  R.  Co.,  38 
Cal.  212. 


08.  Same— Same— As  to  separate  and  dis- 
tinct promise  of  several  defendants,  con- 
tained in  one  instrument,  to  pay  respectively 
sums  less  than  three  hundred'  dollars,  the 
superior  court  does' not  have  jurisdiction. — 
Thomas  v.  Anderson,  68  Cal.  99,  distinguish- 
ing People  v.  Love,  25  Cal.  520;  followed  in 
Miller  v.  Carlisle,  127  Cal.  327,  329,  59  Pac. 
785;  Los  Angeles  Nat.  Bank  v.  Vance,  9 
Cal.  App.  60,  98  Pac.  60. 


00.  Same— Same— Admission  of  Jurisdic- 
tional ■am- — Where  it  is  objected  that  the 
finding  as  to  value  deprived  the  superior 
court  of  jurisdiction  over  the  action,  it  is 
a  sufficient  answer  to  such  objection  that 
the  fact  upon  which  the  jurisdiction  of  the 
court  depends  was  admitted  by  the  answer 
to  be  such  as  unquestionably  to  support 
the  jurisdiction  of  the  court  to  determine 
the  action  upon  its  merits. — J.  Dewing  Co.  v. 
Thompson,  19  Cal.  App.  85,  124  Pac.  1035. 

70.  Same  —  Same  —  Damages  less  than 
three  hundred  dollars. — Held,  that  the  su- 
perior court  had  no  jurisdiction  of  such 
an  action;  but  the  supreme  court  having  re- 
fused to  dismiss  the  appeal  on  that  ground, 
it  is  determined  upon  Its  merits  by  this 
court. — Stewart  v.  Blrchfleld,  15  Cal.  App. 
381,  114  Pac.  999. 

71.  Same— Same— Forfeitures  and  penal- 
ties.— Action  to  recover  is  governed  by  gen- 
eral rules  as  to  amount  to  confer  jurisdic- 
tion.— See  pars.  72,  73,  this  note. 

72.  Same— Same— Same— Excessive  fares. 

— Superior  court  has  no  jurisdiction  of  an 
action  to  recover  penalty  prescribed  by 
statute  against  railroad  companies  for 
charging  passenger  in  excess  of  fare,  where 
act  prescribing  penalty  also  provides  that 
action  for  its  recovery  shall  be  brought  in 


73.  Same — Same — Same  —  Illegal    tolls  — 

Extortion. — Action  for  recovery  of  penalty 
for  exacting  an  illegal  amount  of  toll  is 
same  as  any  other  money  demand,  and 
amount  claimed  is  what  gives  court  Juris- 
diction.— Brown  v.  Rice,  52  Cal.  489. 

74.  In  such  case  legality  of  toll  is  not 
involved,  and  case  is  not  brought  within 
provision  of  constitution  giving  superior 
courts  jurisdiction  regardless  of  amount  in 
controversy. — Brown  v.  Rice,  52  CaL  489. 

See  pars.  65-67,  this  note. 

75.  Where  statute  providing  new  right 
and  prescribing  penalty  for  violation 
thereof  also  provides  that  remedy  shall  be 
pursued  in  particular  court,  no  other  court 
has  jurisdiction. — Reed  v.  Omnibus  R.  Co., 
83  Cal.  212;  Clear  Lake  W.  W.  v.  Lake  Co., 
46  Cal.  90,  92.  See  Ind.  Aldrich  v.  Hawkins, 
6  Blackf.  126.  N.  Y.  Dudley  v.  May  hew. 
3  N.  Y.  9.  En*.  Dundalk  W.  R.  W.  Co.  v. 
Tapster,  1  Ad.  &  E.  N.  S.  667;  Berkeley  v. 
Elderkin,  1  El.  &  Bl.  806,  72  Eng.  C.  L.  805. 

70.  Same— Same— Liability  of  stockhold- 
ers.—The  liability  of  stockholders  for  un- 
paid subscriptions  to  capital  stock  of  cor- 
poration, or  for  debts  contracted  by  it,  be- 
ing several,  superior  court  has  no  jurisdic- 
tion of  action  to  recover  from  stockholder 
his  proportion  of  unpaid  subscription  or  of 
debts  contracted  where  amount  of  his  pro- 
portion is  less  than  statutory  sum. — Derby 
v.  Stevens.  64  Cal.  287,  289,  80  Pac.  820; 
Hyman  v.  Coleman.  82  Cal.  650,  662,  16  Am. 
St.  Rep.  178,  23  Pac.  62;  Myers  v.  Sierra  Val- 
ley S.  &  A.  Assoc,  122  Cal.  669.  672,  55  Pac. 
689. 

77.  As  to  liability  of  stockholders  being 
limited  and  several  for  proportionate 
amount  of  indebtedness,  where  limited  by 
statute  to  the  "amount"  or  "extent"  of,  or 
"in  proportion"  to  their  stock,  see  Cona. 
Paine  v.  Stewart,  33  Conn.  516,  517.  6a. 
Lane  v.  Harris.  16  Ga.  217;  Adkins  v.  Thorn- 
ton, 19  Ga.  326,  328.  111.  McCarthy  v.  La- 
vasche,  89  111.  270,  31  Am.  Rep.  83.  Ind. 
Shafer  v.  Morlarty,  46  Ind.  9.  Mass.  Crease 
v.  Babcock,  61  Mass.  (10  Met.)  625,  557,  668. 
Mich.  Pettibone  v.  McGraw,  6  Mich.  441. 
Miss.  Vick  v.  Lane,  56  Miss.  681.  Mo.  Perry 
v.  Turner,  55  Mo.  418,  426.  W.  Y.  Bank  of 
Poughkeepsie  v.  Ibbotson,  24  Wend.  473. 
Ohio.  Wright  v.  McCormack,  17  Ohio  St.  86* 
Umsted  v.  Buskirk,  17  Ohio  St  113;  Brown 
v.  Hitchcock,  36  Ohio  St.  667,  681;  Uhrman 
v.  Reakert,  1  Cin.  Supr.  Ct.  230.  Ore.  Hodges 
v.  Silver  Hill  Min,  Co.,  9  Ore.  200.  Tenn. 
Ohio  L.  Ins.  &  T.  Co.  v.  Merchants'  Ins.  & 
T.  Co..  11  Humph.  133,  53  Am.  Dec.  742. 

78.  Same— Same — Same— Ckarter  provid- 
ing "several  and  Joint"  liability  for  stock- 
holders, liability  is  several. — See  111.  Culver 
v.  Third  Nat.  Bank,  64  111.  628;  Wincock 
v.  Turpin,  96  111.  135.  Md.  Norris  v.  John- 
son, 34  Md.  485;  Norris  v.  Wrenschall,  34 
Md.  492.  N.  Y.  Weeks  v.  Love,  50  N.  Y.  568- 
Mathez    v.    Neidig,    72    N.    Y.    100;    Pfohl    v. 
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Simpson,  74  N.  Y.  1S7.  Fed.  Flash  v.  Conn, 
109  U.  &  171,  27  U  ed.  966,  3  Sup.  Ct.  Rep. 
263. 


79  Same— Same— Same  Joinder  of  eev- 
eral  stockholders  la  one  salt,  liability  be- 
ins  several,  although  demand  in  the  prayer 
is  for  full  amount  claimed  to  be  due  from 
all,  and  is  more  than  statutory  amount, 
will  not  confer  jurisdiction. — Derby  v.  Ste- 
vens, 64  Cal.  287,  30  Pac.  820.  See  Hatch 
v.  Dana,  101  U.  S.  205,  210,  25  L.  ed.  885. 

See,    ante,    8  52    note. 


80.    Same- 

In  aolldo  can  not  be  entered  against  them.— 
See  Paine  v.  Stewart,  33  Conn.  516,  517; 
Crease  v.  Babcock,  51  Mass.  (10  Met.)  525; 
Vick  v.  Lane,  56  Miss.  681. 


81.  Same— Same— Concurrent  Jurisdiction 
.aw  and  equity. — Jurisdiction  concurrent 

at  law  and  in  equity,  unless  statute  indi- 
cates contrary  intention. — See  Harmon  v. 
Page,  62  Cal.  448.  Ky.  United  States  Bank 
v.  Dallam,  4  Dana  574.  Md.  Emmert  v. 
Smith,  40  Md.  123.  If.  Y.  Bogardus  v.  Ros- 
endale  Mfg.  Co.,  7  N.  Y.  147;  Bank  of  Pough- 
keepsie  v.  Ibbotson,  24  Wend.  473. 

82.  Action  at  law  may  be  maintained 
against  each  stockholder  individually,  or 
suit  in  equity,  in  nature  of  creditor's  bill, 
in  favor  of  all  creditors  jointly  Interested 
with  plain  tiff- creditor  who  chose  to  come 
in  and  share  in  benefits  and  expenses  of 
suit  for  establishment  of  fund  for  adjust- 
ment of  all  liabilities  to  contribute  thereto, 
and  of  all  claims  thereon. — See  Harmon  v. 
Page,  62  Cal.  448;  Mathez  v.  Neidig,  72  N.  Y. 
100:  Griffith  v.  Mangam,  73  N.  Y.  611;  Pfohl 
v.  Simpson.  74  N.  Y.  187,  142. 

83,  Compare:  Von  Olahn  v.  De  Rossett,  76 
X.  C.  292;  Von  Glahn  v.  Harris,  73  N.  C. 
323. 

84.  In  suit  In  equity,  all  stockholders 
vliould  be  joined  as  defendants,  and  pro- 
« eedingB  commenced  on  behalf  of  all  credi- 
tors.— See  Hadley  v.  Russell,  40  N.  H.  109; 
Mann  v.  PenU,  8  N.  Y.  415;  Griffith  v.  Man- 
gam,  73  N.  Y.  611,  affirming  42  N.  Y.  Sup. 
CU  (10  Jones  at  S.)  689;  Wright  v.  McCor- 
mack,  17  Ohio  St.  86;  Umsted  v.  Busk  Irk, 
17  Ohio  St.  113;  Terry  v.  Little,  101  U.  S. 
:i«,  25  L.  ed.  864. 


>t    Hatch  v.   Dana,   101   U.   S. 
205,   210,   25  L.  ed.  885. 

8*.  Same— Same— Same— Otherwise  where 
liable  by  atatntory  provision  for  debts  of 
corporation  without  limit. — Doming  v.  Bull, 
10  Conn.  409;  Shafer  v.  Morlarty,  46  Ind.  9. 
See  Von  Glahn  v.  De  Rossett,  76  N.  C.  292; 
Von  Glahn  v.  Harris,  73  N.  C.  822. 


87.  Saase  —  Same  —  Meehaalea*  lien  fore- 
eiosnre* — Complaint  to  foreclose  mechanics' 
lien  for  amount  under  three  hundred  dol- 
lars must  show  a  substantial  compliance 
with  the  statute  in  relation  to  mechanics' 
liens  or  It  is  Insufficient  to  confer  jurisdic- 
tion upon  the  superior  court. — Davis  v. 
Treacy,  ft  Cal.  App.  395,  396,  97  Pac.  78. 


88.  Same  — Same  —  Teat  of  jurisdictions 
over  value  of  property. — If  it  be  conceded 
that  the  court  had  power  to  find  a  less 
value  than  that  admitted,  still  the  test  of 
the  jurisdiction  of  the  superior  court  to 
support  a  judgment  for  the  value  of  the 
property  claimed,  if  a  delivery  can  not  be 
had,  is  determined  by  the  value  claimed  and 
demanded  in  the  complaint,  and  when  that 
shows  a  value  exceeding  three  hundred  dol- 
lars, it  is  sufficient  to  support  the  jurisdic- 
tion of  the  superior  court  as  to  the  value 
of  the  property  though  a  less  sum  be  found, 
which  can  not  affect  the  test  of  jurisdiction, 
but  only  the  loss  of  costs. — J.  Dewing  Co.  v. 
Tnompson,  19  Cal.  App.  85,  124  Pac.  1035. 


Same— Same  —  Unliquidated  damages 
— -Action  to  recover  unliquidated  damages 
for  wrongful  conversion,  to  give  superior 
court  jurisdiction  of  subject-matter  of  ac- 
tion, demand,  exclusive  of  interest  that  may 
be  claimed  under  section  8836  of  the  Civil 
Code,  must  amount  to  at  least  three  hun- 
dred dollars. — Greenbaum  v.  Martinez,  86 
Cal.  459,  461,  25  Pac.  12. 

See,  ante,  8  52,  par.   29;  also  Kerr's  Cyc. 
Civ.   Code,   2d  ed.,   8  3336  and  note. 


As  to  ad 

note. 


damnum  clause,  see  par.  90,  this 


K  Same  —  Same  —  Same  —  Ad  damni 
clause  controls  the  jurisdiction  of  superior 
court;  and  where  that  clause  exceeds  three 
hundred  dollars,  exclusive  of  interest  and 
costs,  there  is  jurisdiction. — Bailey  v.  Sloan, 
65  Cal.  387,  4  Pac.  849.  See  Maxfleld  v.  John- 
son, 80  Cal.  545;  Solomon  v.  Reese,  84  Cal. 
28;  Sanborn  v.  Superior  Court,  60  Cal.  425; 
Dashlell  v.  Slingerland,  60  Cal.  653;  Lord  v. 
Goldberg,  81  Cal.  596,  599,  15  Am.  St.  Rep. 
82,  22  Pac.  1126;  Greenbaum  v.  Martinez, 
86  Cal.  459,  461,  25  Pac  12;  Henigan  v. 
Ervin,  110  Cal.  87,  40,  42  Pac.  457;  Lehn- 
hardt  v.  Jennings,  119  Cal.  192,  199,  48  Pac 
56,  51  Id.  195;  Galloway  v.  Jones  (Cal.  1887), 
13  Pac.  712. 

See,  also,  ante,  8  52,  note  pars.  24-82. 

81.  Administrator  carrying  on  business 
of  Intestate— As  to  generally. — An  adminis- 
trator carrying  on  business  of  intestate, 
when  neither  required  nor  authorized  by 
law  to  do  so,  superior  court,  and  not  probate 
court,  has  jurisdiction  of  settlement  of  ac- 
count of  administration  in  so  far  as  relates 
to  carrying  on  of  such  business. — In  re 
Rose,  80  Cal.  166,  172-174,  22  Pac.  86. 

82.  Same— Losses  borne  by  administra- 
tor.— Losses,  if  any,  must  be  borne  by  ad- 
ministrator; they  are  not  debts  chargeable 
against  estate. — In  re  Rose,  supra.  See  In 
matter  Estate  of  Knight,  12  Cal.  200,  73 
Am.   Dec.  531. 

See,  post,  88  1631,  1632  and  notes. 

88.  Same— Proftts  of  the  business  belong 
to  estate  |  administrator  can  derive  no 
profit  from  success  of  his  venture. — In  re 
Rose,  supra.  See  Tompkins  v.  Weeks,  26 
Cal.  50,  51;  Walls  v.  Walker,  87  Cat  424, 
99  Am.  Dec.  290. 
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94.  Construction    of    section— -Subdivision 

3. — The  superior  court  has  no  Jurisdiction 
as  to  defendants  in  an  action  upon  a  stock- 
holders' liability  where  the  prayer  for  dam- 
ages against  them  is  for  less  than  three 
hundred  dollars. — Johnson  v.  Hinkel,  29  Cal. 
App.  78,  154  Pac.  487. 

95.  It  is  the  amount  of  the  demand  that 
determines  the  jurisdiction  of  the  superior 
court  in  actions  at  law  seeking:  a  money 
judgment;  and  the  fact  that  the  demand  is 
made  up  in  part  of  items  which  may  prove 
not  to  be  recoverable  will  not  make  the 
complaint  subject  to  demurrer  on  that 
ground.— Welch  v.  County  of  Santa  Cruz, 
30  Cal.  App.   123,  156  Pac.   1003. 


06.     Municipal 

this  note. 


line, — as  to,  see  pars.  77-81, 


07.     Taxes— Action  to   recover— Character 

of. — Action  simply  to  recover  unpaid  taxes 
is  not  suit  in  equity,  and  superior  court 
has  no  jurisdiction  where  amount  sought 
to  be  recovered  is  less  than  jurisdictional 
amount. — People  v.  Mler,  24  Cal.  61;  Bell  v. 
Crippen,  28  Cal.  S27;  People  v.  Olvera,  43 
Cal.  492. 

98.  But  where  action  Is  brought  for  pur- 
pose of  enforcing  tax-lien  by  sale  of  prop- 
erty, it  is  equitable  action,  and  superior 
court  has  jurisdiction  regardless  of  amount 
of  unpaid  taxes  sought  to  be  recovered.—* 
People  v.  Mier,  24  Cal.  61;  Mahlstadt  v. 
•Blanc,  34  Cal.  577,  580;  People  v.  Olvera, 
43  Cal.  492. 

00.  Same— Same— Same  —  Determined  by 
relief  soaght. — The  character  of  the  action 
determined  by  relief  sought  in  prayer  in 
complaint;  if  it  is  for  money  judgment  sim- 
ply, it  is  action  at  law;  if  it  is  for  order 
foreclosing  lien  and  directing  sale  of  prop- 
erty, it  is  suit  in  equity. — People  v.  Mier, 
24  Cal.  61;  Bell  v.  Crippen,  28  Cal.  327; 
Nevada  Co.  &  S.  C.  Co.  v.  Kidd,  37  Cal.  282, 
304.  See  Arrlngton  v.  Liscom,  34  Cal.  366, 
375. 

100.  Same— Tax-assessor— Action  against 

to  recover  damages  for  alleged  wrongful, 
malicious  act,  claiming  less  than  three  hun- 
dred dollars,  is  not  within  provision  of  this 
subdivision. — Perkins  v.  Ralls,  71  Cal.  87, 
11  Pac.  860. 

101.  Real  estate— Title  or  possession,  etc. 
^Jurisdiction  in  actions  involving, — as  to, 
see,  ante,   5  52  and  note. 

102.  Same— Same— Venue  in  such  actions, 
as  to,  see,  post,  §  392,  subd.  1  and  note. 

103.  Railroads — Excessive  fares— Penal- 
ties.— Action  to  recover  for. — See  pars.  71- 
73,   this  note. 

104.  Sale  of  state  lands— Controversies 
between    applicants  — -  Jurisdiction. — To    the 

executive  department  is  committed  sale  of 
state  lands:  judicial  department  has  no  ju- 
risdiction to  hear  and  determine  controver- 
sies arising  between  applicants  for  purchase 
of  these  lands,  except  in  such  matters  as 
are  expressly  provided  for  by  statute. — 
Berry  v.  Cammet,  44  Cal.  347,  351;  Allen  v. 


Dake,  60  Cal.  80,  82;  Danielwiti  v.  Temple, 
55  Cal.  42;  Lane  v.  Pferdner,  66  Cal.  122; 
Byrd  v.  Relchert,  74  Cal.  579,  582,  16  Pao. 
499;  McFaul  y.  Pfankuch,  98  CaL  400,  402, 
33   Pac.  397. 

See  Kerr's  Cyc.  Pol.  Code,  2nd  ed.,  8  8  1414, 
S415. 

108.  Distinguished!  Rose  v.  Richmond 
Mln.  Co.,  17  Nev.  25,  51,  27  Pac.  1105. 

106.  Same  — Same  — Requisites  of  eom^ 
plaint. — In  order  to  give  court  jurisdiction 
in  such  controversy,  facts  conferring  ju- 
risdiction must  be  specifically  set  out  in 
complaint.  It  is  not  enough  that  there  are 
contesting  claimants  for  same  tract  of  land; 
proceeding  required  by  statute  before 
surveyor-general  and  other  officers  of  ex- 
ecutive department  must  be  shown  by  com- 
plaint to  have  been  had,  and  order  made 
referring  matter  to  the  courts. — Berry  v. 
Cammet,  44  Cal.  347,  851;  Danielwitz  v. 
Temple,  56  Cal.  42;  Lane  v.  Pferdner,  56  Cal. 
122. 


107.  Same— Same- 

rer  will  not  reach  defects  of  form  or  un- 
certainty of  averments. — Berry  v.  Cammet, 
44  Cal.  347,  362.  See  Ward  v.  Clay.  82  CaL 
602,  505.  23  Pac.  50,  227. 

108.  Tolls — Illegal — Penalty  for  exacting 

action  to  recover, — as  to,  see  pars.  78-75, 
this  note. 

100.  United  States  onlcers— Trespass  by 
marshal. — Superior  courts  have  jurisdiction 
of  action  for  trespass  against  United  States 
marshal  for  act  committed  in  his  office 
upon  process  issued  out  of  United  States 
court. — Hi  r sen  v.  Rand,  89  Cal.  815,  818. 
See  Crawford  v.  Waterson,  5  Fla.  472;  Dunn 
v.  Vail,  7  Mart.  (La.)  416,  12  Am.  Dec.  512; 
Beauduc's  Syndic,  v.  Nicholson,  2  La.  201; 
Edwards   v.  Nicholson,   18   La.   682. 

110.     Same  — Same  — By    deputy    marshal 

executing  such  process,  it  is  deemed  ex- 
ecuted by  marshal,  and  if  trespass  is  com- 
mitted, it  Is  trespass  of  marshal. — Hirsch 
v.  Rand,  39  Cal.  315,  818.  See  Poinsett 
v.  Taylor,  6  Cal.  78;  Whitney  v.  Butter- 
field,  13  Cal.  335,  342,  73  Am.  Dec.  584. 
Conn.  Morgan  v.  Chester,  4  Conn.  387. 
Ky.  Owens  v.  Gatewood,  4  Bibb  494;  Mur- 
rell  v.  Smith,  3  Dana  462;  Forsythe  v.  El- 
lis, 4  J.  J.  Marsh.  298,  20  Am.  Dec.  218. 
La.  Pascal  v.  Ducros,  8  Rob.  112,  41  Am 
Dec.  294.  Me.  White  v.  Phllbrick,  6  Me.  147, 
149,  17  Am.  Dec.  214;  Harrington  v.  Fuller, 
18  Me.  277,  86  Am.  Dec.  719.  Mass.  GrinneM 
v.  Phillips,  1  Mass.  630;  Campbell  v.  Phelps, 
18  Mass.  (1  Pick.)  62,  11  Am.  Dec.  139; 
Campbell  v.  Phelps,  17  Mass.  244,  246;  Elliott! 
v.  Hayden,  104  Mass.  180;  Parsons  v.  Win- 
chell,  59  Mass.  (5  Cush.)  592,  62  Am.  Dec. 
745;  Pervear  v.  Kimball,  90  Mass.  (8  Allen) 
199.  Mo.  State  v.  Moore,  19  Mo.  369,  61  Am. 
Dec.  663.  N.  H.  King  v.  Chase,  16  N.  H.  9, 
41  Am.  Dec.  675.  N.  Y.  Paddock  v.  Cameron, 
8  Cow.  212;  Stillman  v.  Squire,  1  Den.  827, 
828;  Tuttle  v.  Love,  7  John.  470,  472;  Water- 
bury  v.  Westervelt,  9  N.  Y.  598.  Pa.  Hazard 
v.  Israel,  1  Binn.  240.  2  Am.  Dec.  488.    Tenn, 
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Christian  v.  Hoover,  6  Yerg.  504,  505.  Va. 
Governor  for  Fisher  v.  Vanmeter,  9  Leigh 
18,  33  Am.  Dec.  221.  Fed.  Murray  v.  Love- 
joy,  2  Cliff.  C.  C.  191,  197,  17  Fed.  Cas.  1052. 
Enff.  McManus  v.  Crickett,  1  East  106,  5 
Rev.  Rep.   518. 

111.  Same— Same— Complaint  need  not  al- 
lege official  character  of  marshal. — Hlrsch  v. 
Rand.  39  Cal.  315,  317.  See  Drake  v.  Paul- 
hamus,  66  Fed.  895,  897. 

IV.    SUBDIVISION  4 — FORCIBLE  ENTRY 
AND  DETAINER. 

112.  Forcible  entry  nnd  detainer— A»  to 
generally.—- See,  post,  88  733,  734,  1159  et  seq. 
and  notes. 

118.  Same  By  administrator— Setting  off 
homestead. — Superior  court  has  no  jurisdic- 
tion in  action  of  ejectment  brought  by  ad- 
ministrator to  set  aside  land  sought  to  be 
recovered  as  homestead  for  benefit  of  minor 
heirs  of  intestate.  This  can  be  done  only 
by  superior  court  sitting  as  probate  court. 

Richards  v.  Wetmore,  66  Cal.  365,  6  Pac. 

€20. 

114.  "The  probate  jurisdiction  of  the 
court  Is  separate  and  distinct  from  its  juris- 
diction in  ordinary  civil  actions." — In  re 
Alger,  65  CaL  228.  3  Fac.  849;  In  re  Rose, 
80  Cal.  166.  174,  22  Pac  86. 
See,  also,  par.  150,  this  note. 
As  to  homesteads,  see,  post,  8 1474  and 
note. 

lift.     Insolvency  proceedings— A»  to  gen- 

erally. Insolvency  proceedings  under  state 

laws  are  regulated  by  section  1822,  post 
and  act  of  March  26.  1895  (Stats.  1895,  p.  131 
et  seq.);  but  these  provisions  are  subordi- 
nate to  and  practically  displaced  by  national 
"Bankruptcy  Act,"  being  act  of  congress  of 
July  1.  1898,  c  541. — 30  Stats,  at  Large,  p. 
544;  1  Fed.  Stats.  Ann.  525;  1  Fed.  Stats. 
Ann.,  2d  ed..  pp.  504  et  seq;  U.  S.  Comp. 
Stats.   (West  Pub.  Co.  ed.)   3419. 

116.  Same  — As   to   Jurisdiction    of   state 

eoarts Getting  lm   assets.— Legal    title    to 

property  of  bankrupt  rests  in  his  assignee, 
and  state  courts  have  jurisdiction  of  action 
prosecuted  by  assignee  appointed  under 
United  States  Bankruptcy  Act  to  recover  as- 
sets of  the  bankrupt. — Dambmann  v.  White, 
48  CaL  489. 

117.  "The  authorities  are  not  uniform  on 
the  question  whether  an  assignee  in  bank- 
ruptcy lander  the  federal  Bankruptcy  Act] 
can  maintain  action  in  state  court  to  recover 
property  disposed  of  by  bankrupt  in  fraud 
of  bankruptcy  law.  But  we  think  the  weight 
of  authority,  supported  by  the  better  reas- 
oning, maintains  the  jurisdiction  of  the 
state  courts  in  that  class  of  cases  where 
nature  of  action  is  such  that  proper  relief 
can  bo  administered  in  that  form.  In  this 
case,  the  action  is  trover  in  usual  form, 
and  Judgment  is  tor  damages.  Courts  were 
competent  to  afford  necessary  relief  in  ac- 
tion of  that  nature,  and  properly  enter- 
tained Jurisdiction  of  the  cause." — Damb- 
mann v.  "White,  48  CaL  439,  on  reargument. 


118.  Substantially  to  same  effect.  Mass. 
Goodwin  v.  Jones,  3  Mass.  514,  517,  3  Am. 
Dec.  173.  N.  Y.  Gilbert  v.  Priest,  63  Barb. 
339,  8  Nat.  Bankr.  Reg.  169,  161;  Bird  v. 
Caritat,  2  John.  342,  344,  3  Am.  Dec.  433. 
Pa.  Milne  v.  Moreton,  6  Binn.  353,  374,  6 
Am.  Dec.  466.  Fed.  Sherman  v.  Bingham, 
6  Nat.  Bankr.  Reg.  34,  38,  7  Id.  490,  497; 
Peiper  v.  Harmer,  5  Nat.  Bankr.  Reg.  252; 
In  re  Central  Bank,  6  Nat.  Bankr.  Reg.  207; 
Voorhees  v.  Frisbie,  8  Nat.  Bankr.  Reg.  152, 
155;  Payson  v.  Diets,  8  Nat.  Bankr.  Reg. 
193,  195. 

119.  Same— Authority  of  trustee  to  main- 
tain suit  In  state  court  can  not  be  collater- 
ally attacked. — See  Fitzgerald  v.  Neustadt, 
91  Cal.  600,  603,  27  Pac.  936;  Donegan  v. 
Davis,  66  Ala.  362,  372. 

120.  Same— Evidence  of  the   bankruptcy 

and  appointment  of  assignee  or  trustee,  un- 
der general  allegation  of  ownership,  in  com- 
plaint, is  sufficient. — Dambmann  v.  White, 
48  Cal.  439. 

121.  In  action  against  stranger,  it  is  not 
necessary  to  prove  appointment  nor  all  steps 
taken  in  proceedings  in  bankruptcy. — 
Dambmann  v.  White,  48  Cal.  439. 

122.  "In  this  case,  assignment  to  plain- 
tiff from  county  clerk  was  introduced  in 
evidence,  and  under  this  provision  of  law 
[5  18,  Insolvency  Act]  it  seems  its  validity 
can  not  be  questioned  by  collateral  attack. 
There  is  no  reason  why  legislature  had 
not  power  to  make  such  rule  of  evidence, 
and  such  rule  has  been  recognized  and  ap- 
plied in  many  cases." — Fitzgerald  v.  Neu- 
stadt, 91  Cal.  600,  603,  27  Pac.  986.  See 
Dambmann  v.  White,  48  Cal.  439;  Luhrs  v. 
Kelly,  67  Cal.  289,  291,  7  Pac.  696;  Rogers 
v.  Stevenson,  16  Minn.  68;  Cone  v.  Purcell, 
56  N.  Y.  649;  Herndon  v.  Howard,  76  U.  S. 
(9  Wall.)  664,  19  L.  ed.  809. 

123.  Same— Fraudulent  conveyance— Ac- 
tion to  set  aside. — Jurisdiction  may  be  exer- 
cised by  state  court  in  action  by  trustee  in 
bankruptcy,  under  section  70e  of  Bankruptcy 
Act  of  1898,  to  set  aside  conveyance  of  real 
estate  made  by  the  bankrupt  in  fraud  of 
creditors. — Lyon  v.  Clark,  124  Mich.  100,  83 
N.  W.  694  (on  rehearing);  Clafin  v.  House- 
man, 93  U.  S.  130,  23  L.  ed.  833;  Bardes  v. 
Hawarden  Bank,  178  U.  S.  524,  44  L.  ed. 
1175,  20  Sup.  Ct.  Rep.  1000,  4  Am.  Bankr. 
Rep.  163;  Mueller  v.  Bruss,  8  Am.  Bankr. 
Rep.  442. 

124.  Judgment  of  state  court  In  such 
case  is  binding  on  court  in  bankruptcy. — 
In  re  Skinner,  3  Am.  Bankr.  Rep.  163. 

125.  Compare  i  In  re  Cornell,  8  Am. 
Bankr.  Rep.  172. 

126.  Same— Same— Collateral  attack  by 
trustee  for  fraud  or  collusion— Not  allowed 
when  he  could  have  set  up  that  defense  in 
state  court. — Frazier  v.  Southern  L.  &  T. 
Co.,  8  Am.  Bankr.  Rep.  710. 

127.  Same  —  Same  —  Fraudulent  chattel 
mortgage  and  bill  of  sale,  trustee  may  main- 
tain   action    in    state   court    to   set   aside. — 
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Small  v.  Muller,  67  App.  Div.  (N.  Y.)  143, 
8  Am.  Bankr.  Rep.  448.  78  N.  Y.  Supp.   667. 

128.  Same— Foreclosure  of  chattel  mort- 
gage.— Action  haying:  been  commenced  in 
the  state  court  to  foreclose  a  chattel  mort- 
gage,  before  appointment  of  trustee  in 
bankruptcy,  he  must  appear  and  assert  his 
rights  and  title  in  proceedings  in  state 
court. — Heath  v.  Shaffer,  2  Am.  Bankr.  Rep. 
98. 

129.  Compares  In  re  Sabine,  1  Am.  Bankr. 
Rep.  315;  In  re  Brooks,  1  Am.  Bankr.  Rep. 
531;  In  re  Holloway,  1  Am.  Bankr.  Rep. 
659. 

ISO.  Same  —  Foreclosure  of  real  estate 
■aorta-ace. — State  court  having-  jurisdiction 
of  subject-matter,  foreclosing:  a  mortgage 
on  real  property  and  proceeding:  to  sale 
thereof  is  not  ousted  of  jurisdiction  by  com- 
mencement of  bankruptcy  proceedings,  but 
has  exclusive  jurisdiction  to  determine  and 
enforce  rights  of  mortgagee  in  property  or 
its  proceeds. — In  re  Oerdes,  4  Am.  Bankr. 
Rep.  846. 

181.  Trustee  In  bankruptcy  proceedings 
may  be  brought  in. — In  re  San  Gabriel  Sana- 
torium Co.,  7  Am.  Bankr.  Rep.  206,  102 
Fed.  310,  42  C.  C.  A.  869;  Bardes  v.  Ha  war- 
den Bank,  178  U.  &  524,  44  L.  ed.  1175,  20 
Sup.  Ct.  Rep.  1000,  4  Am.  Bankr.  Rep.  163. 

182.  Same— Homestead— State    court    baa 

ao  Jurisdiction  of  proceeding  to  determine 
homestead  after  filing  of  proceeding  in 
bankruptcy,  even  though  it  has  'thereto- 
fore rendered  judgment  against  land  and 
ordered  its  sale. — In  re  Overstreet,  2  Am. 
Bankr.  Rep.  486. 

See  pars.  19,  20,  113,  114,  150,  this  note. 

188.     Same— Trustee  la— Action  against.— 

Action  against  trustee  in  bankruptcy  will 
not  lie  in  state  court  against  assets  in  his 
hands. — Turrentine  v.  Blackwood,  4  Am. 
Bankr.   Rep.  338. 

184.  Nuisance— As  to  actions  In  relation 

to,  see,  post,  S  731  and  note. 

185.  Probate  court  — As  to  Mexican  re- 
gime.— There  were  no  probate  courts  in  ter- 
ritory from  which  this  state  was  formed, 
under  Mexican  regime,  or  under  the  rule 
of  the  United  States  prior' to  the  organiza- 
tion of  the  state  government,  and  prior  to 
that  time  the  probate  of  a  will  was  un- 
known.— Castro  v.  Castro,  6  Cal.  158.  161. 
See  Grimes'  Estate  v.  Norris,  6  Cal.  621,  625, 
65  Am.  Dec.  545,  546;  Tevis  v.  Pitcher,  10 
Cal.  466,  466,  477;  Emeric  v.  Alvarado,  6* 
Cal.  529,  564,  2  Pac.  418;  Adams  v.  De  Cook, 
McAl.  C.  C.  263,  255,  1  Fed.  Cas.  102;  Adams 
v.  Norris,  64  U.  S.  (28  How.)  358,  363,  16 
I-.  ed.  539. 

As  to  probate  Jurisdiction  being  separate 
and  distinct  from  jurisdiction  in  ordinary 
civil  actions,  see  pars.  118,  114,  and  150, 
this  note. 

186.  Same  —  Same  —  Mexican  wills,  exe- 
cuted according  to  custom  of  country  pre- 
vailing prior  to  formation  of  state,  and  re- 
corded in  proper  book  of  the  Juzgado,  were 
valid,   although   testator   did   not   sign,    and 


though  not  made  in  the  presence  of  an  es- 
cribono  (notary  public)  of  the  place. — Pa- 
naud  v.  Jones,  1  Cal.  488;  Castro  v.  Castro, 
6  Cal.  168,  161;  Tevis  v.  Pitcher,  10  Cal.  465, 
477;  Emeric  v.  Alvarado,  64  Cal.  529,  2  Pac 
418;  Adams  v.  Norris,  64  U.  S.  (28  How.) 
853,  363,  16  L.  ed.  589. 

187.  "The  custom  with  regard  to  execu- 
tion of  wills  .  .  .  appears  to  have  prevailed 
generally  and  for  a  long  time  in  Califor- 
nia. It  may  have  been  the  universal  prac- 
tice from  the  first  settlement  of  the  coun- 
try; and  I  do  not  feel  called  on  to  overturn 
all  titles  in  this  state  which  may  depend  on 
similar  wills  because  the  edicts  of  Justinian 
or  the  laws  of  Toro  had  not  been  known  and 
strictly  followed  by  the  simple  and  un- 
educated Californians." — Bennett,  J.,  in  Pa- 
naud  v.  Jones,  1  CaL  488. 

188.  "Custom  is  the  practice  long  used 
and  received  which  has  acquired  the  force 
of  law.  .  .  .  Custom  may  be  without  law,  in 
opposition  to  law,  and  according  to  law." — 
Escriche's  Derecho  Espanol,  23,  24,  cited  in 
Panaud  v.  Jones,  supra,  p.  498.  See  Castro 
v.  Castro,  6  Cal.  158,  161;  O'Donnell  v.  Glenn, 
9  Mont.  452,  465,  23  Pac.  1018;  Slidell  v. 
Orandjean,  111  U.  S.  412,  421,  28  L.  ed.  321, 
4  Sup.  Ct  Rep.  476. 


189.  Same— Same  Same— Not  reuulred  to 
be  probated  by  our  statute  of  wills.  — 
Grimes'  Estate  v.  Norris,  6  Cal.  621.  625,  65 
Am.  Dec.  545;  Tevis  v.  Pitcher,  10  Cal.  466, 
477;  Ingoldsby  v.  Juan,  12  Cal.  664,  579; 
Coppinger  v.  Rice,  33  Cal.  408,  422,  423;  Mc- 
Neil v.  First  Congregational  Soc,  66  Cal. 
105,  108,  4  Pac.  1096;  Adams  v.  Norris,  64 
U.  S.  (23  How.)  353,  363,  15  L.  ed.  639; 
Hardy  v.  Harbin,  4  Sawy.  C.  C.  536,  641,  11 
Fed.  Cas.  510. 

140.  Distinguished t  People  ex  rel.  Van- 
tine  v.  Senter,  28  Cal.  602,  505:  Ryder  v. 
Cohn,  87  Cal.  69,  89. 

141.  There  being  no  provision  for  the 
probate  of  such  wills,  they  must  rest  for 
their  validity  upon  the  laws  under  which 
they  were  made. — Tevis  v.  Pitcher,  10  Cal. 
465.  477. 

142.  Same  —  Mexican  regime  superseded 
by  common  law. — The  Mexican  method  of 
administering  upon  the  estates  of  deceased 
persons  was  superseded  April  13,  1850,  on 
the  adoption  of  the  common  law. — People  ex 
rel.  Vantine  v.  Senter,  28  Cal.  502,  503,  506. 
See  Coppinger  v.  Rice,  33  Cal.  408,  424; 
Ryder  v.  Cohn,  37  Cal.  69,  91  (dis.  op.);  Seav- 
erns  v.  Gerke,  3  Sawy.  C.  C.  353,  363,  21 
Fed.  Cas.  941. 

143.  "The  common-law  method  of  admin- 
istering on  estates  of  persons  deceased  was 
opposed  In  some  of  its  features  to  prin- 
ciples upon  which  our  institutions  are 
based,  and  to  our  long-established  habits 
of  public  action;  and  furthermore,  it  must 
necessarily  have  failed  here  for  the  want 
of  the  needful  agencies  to  conduct  It.  Hence 
the  Probate  Act  of  1850.  We  consider  that 
the  legislature  intended  that  all  estates 
whose  owners  had  died  prior  to  the  passage 
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of  the  act  and  subsequently  to  the  abro- 
gation of  the  remedial  system  of  Mexican 
law  should  be  settled  according  to  the 
method  of  the  act.  To  that  extent  at  least 
the  statute  was  intended  to  be  retroactive. 
The  intention  could  not  have  been  that  this 
class  of  estates  should  be  closed  out  ac- 
cording: to  the  Mexican  method,  for  the 
Mexican  system  had  been  superseded  before 
the  act  was  passed;  and  if  it  was  not  in- 
tended to  subject  them  to  the  act  of  1850, 
it  follows  that  it  was  in  the  mind  of  the 
legislature  to  leave  their  settlement  to  the 
rules  of  the  common  law — a  result  which 
we  can  not  regard  as  otherwise  than  ab- 
surd."— People  ex  rel.  Vantine  v.  Senter,  28 
Cal.  602,  506,  606.  See  Coppinger  v.  Rice, 
S3  Cal.  408,  424;  Ryder  v.  Conn,  87  Cal. 
69,   89,  91. 

See  pars.  144,  145,  this  note. 


144.  Sane  —  Same  —  Sane  —  Extent  to 
which  retroactive. — But  it  was  not  retro- 
active so  as  to  apply  to  persons  dying;  be- 
fore its  passage. — Tevls  v.  Pitcher,  10  Cal. 
465.  477.  See  Downer  v.  Smith,  24  Cal.  114, 
123;  Coppinger  v.  Rice,  83  Cal.  408,  423;  Mc- 
Neil v.  First  Congregational  Soc,  66  Cal. 
105,  108,  112,  4  Pac.  1096;  Hardy  v.  Harbin, 
1  Sawy.  C.  C.  194,  199,  11  Fed.  Cas.  604,  4 
Sawy.  C.  C.  636,  541,  11  Fed.  Cas.  610; 
Seaverns  v.  Gerke,  3  Sawy.  C.  C.  353,  862, 
21  Fed.  Cas,  941. 

See  par.  144,  this  note. 

145.  Estates  of  persons  dying  before  the 
passage  of  the  Probate  Act  of  this  state, 
whether  dying  testate  or  Intestate,  and 
whether  leaving  adult  or  minor  heirs,  are 
not  within  the  operation  of  that  law,  but 
are  subject  to  and  to  be  administered  ac- 
cording to  the  Mexican  law. — Coppinger  v. 
Rice.  33  Cal.  408.  See  Bernal  v.  Lynch,  36 
Cal.  135,  146;  Barrett  v.  Amerein,  36  Cal. 
322.  326;  Ryder  v.  Cohn.  87  Cal.  69.  89-91; 
McNeil  v.  First  Congregational  Soc,  66  Cal. 
105,  112,  4  Pac.  1096. 

146.  Administration  on  estates  of  de- 
ceased persons  is  purely  statutory  in  this 
state. — Maddock  v.  Russell,  109  Cal.  417, 
422.  42  Pac.  139. 

147.  Same— Jurisdiction— Prior  to  the  act 
of  1858  probate  courts  were  courts  of  spe- 
cial and  limited  jurisdiction,  and  most  of 
their  general  powers  belonged  to  a  court  of 
chancery. — Clarke  v.  Perry,  5  Cal.  58,  63 
Am.  Dec.  82.  See  Sanford  v.  Head,  5  Cal. 
297:  Smith  v.  Andrews,  6  Cal.  652;  Beckett  v. 
Selover,  7  Cal.  215,  68  Am.  Dec.  237;  Belloc 
v.  Rogers,  9  Cal.  123,  129;  Haynes  v.  Meeks, 
10  Cal.  110,  70  Am.  Dec.  708;  Deck  v.  Gerke, 
12  Cal.  433.  486,  73  Am.  Dec.  655;  Townsend 
r.  Gordon.  19  Cal.  188,  189,  205;  Griggs  v. 
Clark,  23  Cal.   427,  429. 

See,  ante,  9  53  and  note. 

14*.  Suae — Same  — Since  aet  of  1858.— 
Presumption  In  favor  of  proceedings  of  pro- 
bate court  la  same  as  presumptions  as  to 
proceedings  of  other  courts  of  general  Ju- 
risdiction.— Brodribb  v.  Tibbits,  63  Cal.  80. 
See  Burrougrhs  v.  De  Couts,  70  Cal.  361,  373, 
11   Pac    734;    Latham  v.  Blake,  77  Cal.   646. 


649,  18  Pac.  150,  20  Id.  417;  Smith  y.  Bls- 
calluz,  83  Cal.  344,  354,  21  Pac  16,  23  id.  314. 

140.  Same— Same— Same  — -  Probate  pow- 
ers conferred  on  superior  Judges  by  act  of 

April  1,  1880.— Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  28. 

150.  Same—  Same  —  Same  — -  Same  —  Sep- 
arate and  distinct  from  the  jurisdiction  of 
superior  judges  in  ordinary  civil  actions. — 
In  matter  of  Allgier,  65  Cal.  228,  3  Pac.  849; 
In  re  Rose,  80  Cal.  166,  174,  22  Pac.  86.  See 
Richards  v.  Wetmore,  66  Cal.  365,  5  Pac. 
620;  In  re  Foley,  76  Fed.  390,  396. 

See,  also,  pars.  113,  114,  this  note. 

151.  Sane— Same  —  Concurrent  Jurisdic- 
tion of  court  of  equity. — See  par.  61,  this 
note. 

152.  Same— Same— Exclusive,  when. — The 

probate  courts  have  exclusive  jurisdiction 
of  accounts  of  executors  and  administra- 
tors, and  final  distribution  of  estates  of  de- 
cedents.— Auguisola  v.  Arnaz,  61  Cal.  435, 
489.  See  In  matter  of  Bowen,  34  Cal.  682; 
Ournee  v.  Maloney,  88  Cal.  86,  99  Am.  Dec. 
852;  Bush  v.  Llndsey,  44  Cal.  121;  Rosenberg 
v.  Frank,  68  Cal.  887,  419;  Crew  v.  Pratt, 
119  Cal.  181,  149,  51  Pac.  44;  Hubbard  v. 
Urton,  67  Fed.  419,  421.. 

158.  Same—  Same— No  Jurisdiction. — Pro- 
bate court  being  court  of  special  and  lim- 
ited jurisdiction,  has  no  jurisdiction  in 
following  matters: 

154.  Same— Same  —  Same  —  To  authorise 
administrator  to  assign  bond  of  Indemnity 

given  to  decedent  in  his  lifetime. — McDer- 
mott  v.  Mitchell,  58  Cal.  616. 

155.  Same— Same— Same  —  To  determine 
rights  of  survivors  and  representatives  of 
partnership,  on  death  of  some  or  all  mem- 
bers, whether  within  same  or  different  coun- 
ties, or  to  determine  rights  of  successors; 
these  matters  can  be  determined  only  by 
court  of  equity. — Theller  v.  Such,  67  Cal. 
447.  See  Andrade  v.  Superior  Court,  75  Cal. 
459,  462,  17  Pac.  531;  Krueger  v.  Speith,  8 
Mont.  482,  489,  20  Pac.  664;  McGorray  v. 
O'Connor,  79  Fed.  861,  864. 

See  pars.   44,   45,  this  note. 

156.  Same— Same  Same— To  enforce  a 
trust  by  compelling  an  administrator  or 
executor  to  convey  property  held  by  him 
in  trust  to  heirs  and  to  account  for  rents 
and  profits;  jurisdiction  In  such  actions  is 
in  superior  court. — Haverstlck  v.  Trudel,  51 
Cal.  431;  Auguisola  v.  Arnaz,  51  Cal.  435, 
438. 

See  par.  61,  this  note. 

157.  Same— Same— Same— To  enforce  set- 
tlement by  guardian  de  son  tort. — Probate 
court  has  no  power  to  summon  before  it 
persons  who  have  been  acting  as  trustees 
by  construction,  as  guardians  de  son  tort 
for  purpose  of  settling  their  accounts;  this 
jurisdiction  belongs  to  courts  of  equity. — 
Bailey  v.  Bailey,  67  Vt  494,  48  Am.  St.  Rep. 
826,   32  Atl.   470. 

See  par.  60,  this  note. 

158.  Same— Same— Same— To  order  sale 
of  decedent*s  land   on   an   Insufficient   peti- 
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tion.  The  application  of  executor  or  ad- 
ministrator for  permission  to  sell  lands  be- 
longing- to  estate  of  decedent  is  special  and 
independent  proceeding,  and  jurisdiction  of 
court  depends  absolutely  on  sufficiency  of 
averments  in  petition;  in  other  words,  on 
its  substantial  compliance  with  statute. — 
Pry  or  v.  Downey,  50  Cal.  388,  398,  19  Am. 
Rep.  656.  See  Gregory  v.  McPherson,  13  Cal. 
562;  Townsend  v.  Gordon,  19  Cal.  188;  Greg- 
ory v.  Taber,  19  Cal.  897,  79  Am.  Dec.  219; 
In  matter  of  Spriggs,  20  Cal.  121;  Haynes 
v.  Meeks,  20  Cal.  288;  Pryor  ▼.  Madigan,  51 
Cal.  178,  179,  180;  Hill  v.  Den,  54  Cal.  6,  22; 
Estate  of  Boland,  55  Cal.  310,  315;  Richard- 
son v.  Butler,  82  Cal.  174,  176,  16  Am.  St. 
Rep.  101,  103,  23  Pac.  9;  Burris  ▼.  Kennedy, 
108  Cal.  331,  345.  41  Pac.  458;  Wills  y.  Pauly, 
116  Cal.  575,  581,  48  Pac.  709. 

159.  Distinguished!  Braly  v.  Reese,  61 
Cal.  447,  460,  461;  Ganahl  v.  Soher,  68  Cal.  95, 
97,  8  Pac.  650.  See  Emerson  v.  Ross,  17 
Fla.  122,   182. 


160.  Same  Same— Same— To  set  aside  a 
decree  of  distribution,  when. — Probate  court 
has  no  jurisdiction  to  entertain  petition  to 
set  aside  decree  of  distribution  for  false 
representations  made  to  court,  and  the  like, 
after  time  limited  in  section  473,  post — In 
matter  Estate  of  Hudson,  63  Cal.  454. 

161.  Relief  can  be  had  in  a  court  of 
equity  only. — In  matter  Estate  of  Hudson, 
63  Cal.  454. 


162.  Same— Same— Same  —  To  settle  ad- 
mlnlstrator's  account,  when  he  dies  before 
making:  settlement  and  long:  before  ward's 
majority. — In  matter  of  Allgier,  65  Cal.  228, 
3  Pac.  849. 

163.  Same— Same  Same— Same—  Admin- 
istrator Illegally  carrying-  on  business  of 
Intestate. — To  settle  account  of  administra- 
tor Illegally  carrying;  on  business  of  his 
intestate;  and  if  report  thereof  is  made  to 
probate  court  it  should  be  on  separate 
paper. — In  re  Rose,  80  Cal.  166,  178,  174,  22 
Pac.   86. 

See  pars.  91-93,  this  note. 

164.  Probate  proceeding's— Allowance  of 
claim  agralnst  estate  of  decedent. — See,  post, 
§  1493  and  note. 

165.  Same  —  Executor's  allowance. — See, 
post,  8  1016  and  note. 

166.  Same— Same— Fees, — as  to,  see,  post, 
§  1618  and  note. 

167.  Same— Guardians, — as  to,  see,  post, 
§  1747,  and  note. 

168.  Probate  Judge— Form  of  attest  to 
order,  etc. —  Under  former  constitution 
(Const.  1849,  art.  VI,  8  8,  I  Hennlngr's  Gen- 
eral Laws,  3d  ed.,  p.  liii),  county  Judge  was 
required  to  perform  duties  of  surrogate  or 
probate  judge,  and  by  act  relating:  to  set- 
tlement of  estates  of  deceased  persons, 
passed  May  1,  1851  (8  1),  he  is  declared  to 
be  ex  officio  probate  judge.  Lack  of  uni- 
formity in  signature  of  these  judges  In  at- 
testing orders  made  by  and  proceedings 
had  before  them  is  commented  on  in  Touch- 
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ard  v.  Crow,   20  Cal.   150,   158,   159,   81   Am. 
Dec.  108. 

169.  Power  of  eminent  domain— As  to  Ju- 
risdiction to  exercise,  by  superior  court,  In 
condemnation  of  right  of  way  for  sewer  in 
municipality  is  derived  from  article  VI,  sec- 
tion 5  of  the  constitution  of  1879,  and  not 
from  the  section  or  provision  of  Municipal 
Government  Act. — Bishop  ▼.  Superior  Court, 
87  Cal.  226,  232,  25  Pac.  435. 

170.  Same— Restraining:  exercise  of  by 
municipality,  see  par.  182,  this  note. 

171.  Trespass  — As    to    actions    for    and 

damages,  see,  post,  88  733,  1169  and  notes. 

172.  Same— Restrain  in*   by   Injunction. — 

See  post,  8  525  et  seq.  and  notes;  also  pars. 
177,  178,  this  note. 

V.    SUBDIVISION  6— IN  FELONY  CASES. 

178.  Felonies  and  misdemeanors— Supe- 
rior court  has  no  Jurisdiction  of  petty  lar- 
ceny and  such  other  misdemeanors  as  may 
have  been  committed  by  legislature  to  Jus- 
tices' courts.— Ex  parte  Wallingford,  60  Cal. 
103,  distinguishing*  Ex  parte  McCarthy,  5a 
Cal.  412;  Gafford  v.  Bush,  60  Cal.  149,  153; 
Green  v.  Superior  Court,  78  Cal.  556,  569, 
663,  21  Pac.  307,  541.  See  State  v.  Myers,  11 
Mont.  365.  28  Pac.  650. 

174.  Same  —  Assault  committed  wltb  a 
deadly  weapon  is  felony  under  section  245 
of  the  Penal  Code,  and  an  information  there- 
for is  within  jurisdiction  of  superior  court 
to  try.— People  v.  Fahey,  64  Cal.  342,  30  Pac. 
1030. 

See  Kerr's  Cyc.  Pen.  Code,  2d  ed.,  8  245 
and  note. 

176.  Thus,  an  information  charging*  "an 
assault  by  means  likely  to  produce  great 
bodily  injury,  to  wit,  with  a  brick-bat 
weighing  about  five  pounds,"  was  demurred 
to  upon  two  grounds:  "1.  That  court  had 
no  jurisdiction  of  offense  charged;  2.  That 
complaint  did  not  conform  to  requirements 
of  sections  950-952  of  the  Penal  Code."  This 
demurrer  was  sustained  as  to  first  ground, 
which  ruling  was  held  error  on  appeal. — 
People  v.  Fahey,  64  Cal.  342,  30  Pac.  1030. 

176.  Jurisdiction  In  criminal  cases. — Tha 
jurisdiction  of  the  superior  court  to  try  a 
criminal  case  does  not  depend  upon  compli- 
ance with  the  provisions  of  Penal  Code,-  sec- 
tion 925,  which  provides  for  the  proceedings 
before  a  grand  jury.— People  v.  Delhantie. 
163  CaL  461,  125  Pac.  1066. 

177.  Jurisdiction   to    Issue   writs— -As   to 

generally.— Superior  courts  and  their  judges 
have  original  jurisdiction  to  issue  manda- 
mus, certiorari,  prohibition,  quo  warranto, 
and  habeas  corpus. — Const.  1879,  art.  VI* 
8  5,  I  Hennlng's  General  Laws,  3d  ed.,  p.  Hi! 
See  Perry  v.  Ames,  26  Cal.  372,  388,  385; 
Reynolds  v.  County  Court  San  Joaquin,  47 
Cal.  604;  Spring  Valley  Water  Works  v. 
Bryant,  52  Cal.  132,  136;  Garretson  v.  Board 
of  Supervisors,  61  Cal.  54,  55. 

178.  Same— Always  open,  under  this  sec- 
tion, to  hear  special  proceedings  of  civil 
nature,  such  as  proceeding  to  determine  the. 
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validity  of  election  of  the  trustees  of  cor- 
poration.— Stewart  v.  Mahoney  Min.  Co.,  64 
Ca).   149. 

170.     Mandamus— To  ran  out  of  county.— 

'the  superior  court  may  issue  writs  of  man- 
damus to  run  out  of  the  county,  or  to  be 
executed  out  of  the  county  in  which  the 
court  is  held. — King's  Co.  v.  Johnson,  104 
Cal.  198,  37  Pac.  870. 

188.    Injunction— As  to  when  writ  granted. 

— See.  post,  S  526  and  note. 

181.     Same— Cloud  on  title  prevented   by. 

— See.  post,  fi  526  and  note;  also  pars.  46,  47, 
this  note. 

1K2.  Same— Restraining;  exercise  of  emi- 
nent domain  by  municipality. — A  writ  of 
prohibition  will  not  lie  to  restrain  prosecu- 
tion of  action  by  city  authorities  to  con- 
demn rigrht  of  way  for  sewer,  on  account 
of  absence  of  allegation  of  inability  to  agree 
ns  to  value,  or  that  institution  of  proceed- 
ing's had  been  expressly  directed. — Bishop 
v.  Superior  Court  Los  Angeles  Co.,  87  Cal. 
226.  25  Pac.  435.  See  Pacific  R.  Co.  v.  Wade, 
91  Cal.  449,  457,  25  Am.  St.  Rep.  201,  208,  18 
L.  R,  A.  764,  27  Pac.  768. 

183.     Snme— Restraining?    action    of    other 
court*. — Courts   have   no  jurisdiction   to  In- 
terfere with  judgments  and  decrees  of  an- 
other     court      of      concurrent     jurisdiction 
unless  latter  court,  by  reason  of  want  of  ju- 
risdiction, is  unable  to  afford  relief  sought. 
— Anthony  v.   Dunlap,   8  Cal.   26;   Revalk  v. 
Kraemer,    8    Cal.    66,    71,    68    Am.    Dec.    804; 
Chlpman   v.  Hibbard,   8  Cal.   268;   Phelan  v. 
Smith,  8  Cal.  520;  Gorham  v.  Toomey,  9  Cal. 
77;  Uhlf elder  v.  Levy,  9  Cal.  607,  614;  Hock- 
stacker    v.    Levy,    11    Cal.    76;    Crowley    v. 
Davis,    87    Cal.    268;    Flaherty    v.    Kelly,    51 
Cal.   145,    146;   Porter  v.  Garrissino,   51   Cal. 
559.  561;  Wilson  v.  Baker,  64  Cal.  475,  2  Pac. 
253:   Buell  v.  San  Francisco  Sav.  Union,  65 
Cal.  292,  4  Pac.  14;  Waymire  v.  San  Fran- 
cisco &  S.   M.   R.   Co.,   112   Cal.    646,   651,   44 
Pac.    1086.      See    King:    v.    Hall,    5    Cal.    82; 
Indiana   &   111.   R.  Co.   v.   Williams,   22   Ind. 
198,    200;    Gregory    v.    Perdue,    29    Ind.    66; 
Coleman    v.    Barnes,    33    Ind.    93;    Wiley    v. 
Pavey,  61  Ind.  457,  28  Am.  Rep.  677;  Plunkett 
v.  Black,  117  Ind.  14,  19  N.  E.  537;  Black  v. 
Plunkett,  132  Ind.  699,  31  N.  E.  567;  Board 
of  Commissioners  of  Vigo  Co.  v.  Stout,  136 
Ind.  53,  22L.R.A,  398,  86  N.  E.  683;  Scott 
v.  Runner,  146  Ind.  12,  68  Am.  St  Rep.  345, 
44     N.     E.     755;     Dodge     v.     Northrop,     85 
Mich.  243,   48  N.  W.  505;  Grant  v.  Quick,  5 
Sandf.    (N.    Y.)    612;    Winfield   v.   Bacon,    24 
Barb.   (N.  Y.)    154,   160;  Ex  parte  Bushnell, 
8  Ohio   St.   699;  Platto  v.  Deuster,   22   Wis. 
4*2.  486. 


184.  Compare i  Plxley  v.  Huggins,  15  Cal. 
127.  134;  De  Godey  v.  Godey,  89  Cal.  157, 
162. 

188.     Same  —  same  —  Restraining    federal 

cssut. — State  court  can  not  enjoin  proceed- 
ings In  federal  court.— Phelan  v.  Smith,  8 
Cal.  520.  See  Prugh  v.  Portsmouth  Sav. 
Bank.  48  Neb.  414.  418,  67  N.  W.  309. 


186.  Same!— Same— Superior  court  can  not 
restrain  another  superior  court  from  ex- 
ecuting orders  and  decrees  of  latter  court 
where  it  Is  of  co-ordinate  jurisdiction. — 
Rickett  v.  Johnson,  8  Cal.  34,  36;  Revalk 
v.  Kraemer,  8  Cal.  66,  71,  68  Am.  Dec.  304; 
Flaherty  v.  Kelly,  61  Cal.  145,  146;  Judson 
v.  Porter,  51  Cal.  562;  Waymire  v.  San  Fran- 
cisco &  S.  M.  R.  Co.,  112  Cal.  646,  650,  44 
Pac.  1086. 

187.  Thus,  where  suit  is  pending-  in  one 
superior  court  on  note  of  defendant,  al- 
though no  summons  has  been  served  and  no- 
appearance  made,  he  can  not  bring  bill  in 
equity  in  another  superior  court  to  enjoin 
collection  of  the  note,  or  for  its  cancelation, 
averment  being  simply  that  he  has  a  good 
defense. — Smith  v.  Sparrow,  13  Cal.  596; 
Shain  v.  Belvin,  79  Cal.  262,  268,  21  Pac.  747. 
See  King  v.  Hall,  5  Cal.  82;  Lewis  v.  Tobias, 
10  Cal.  674,  677. 

See  also  pars.  39,  40,  this  note. 

188.  Allegations  must  bring:  case  within 
one  of  exceptions  noted  below. — Shaln  v. 
Belvin,  79  Cal.  262,  263,  21  Pac.  747. 

See  pars.  194-200,  this  note. 


188.  Same  Same  —  Same  —  Basis  of  the 
rule. — This  rule  is  not  based  upon  personal 
rights  of  parties,  which  they  can  waive, 
but  upon  rights  of  courts  having:  co-ordi- 
nate jurisdiction. — Uhlfelder  v.  Levy,  9  Cal. 
607,  614.  See  Winfield  v.  Bacon,  24  Barb. 
(N.  Y.)  154,  160;  Grant  v.  Quick,  5  Sandf. 
(N.  Y.)  612. 


100.  Same— Same— Same— How  relief  pro- 
cured.— Proceeding  for  such  purpose  should 
always  oe  instituted  in  court  rendering- 
judgTLant  or  decree,  execution  of  which  is 
sought  to  be  restrained. — Crowley  v.  Davis, 
37  Cal.  268;  Wilson  v.  Baker,  64  Cal.  475, 
2  Pac  253;  -Buell  v.  San  Francisco  Sav. 
Union,  65  Cal.  292,  4  Pac.  14;  Waymire  v. 
San  Francisco  A  S.  M.  R.  Co.,  112  Cal.  646, 
650,    44    Pac.    1086. 

See,  post,  S§  385,  387,  889  and  notes. 


181.  Same— Same— Same  —  Judgment  or 
decree  void.  —  Can  not  enjoin  execution 
thereof,  although  judgment  or  decree  upon 
which  final  process  is  based  is  void. — Scott 
v.  Runner,  146  Ind.  12,  58  Am.  St.  Rep.  345, 
44   N.   E.  755. 

192.  Or  execution  is  Issued  and  sale  or- 
dered in  violation  of  stipulation  of  parties 
to  action.  —  Buell  v.  San  Francisco  Sav. 
Union,  65  CaL  292,  4  Pac.  14. 

198.  Other  parties  brought  in  by  suit  in 
equity  does  not  alter  the  rule. — Uhlfelder  v. 
Levy,  9  CaL  607,  614.  See  Revalk  v.  Krae- 
mer,  8  Cal.   66,   71. 

184.    Same— Restraining-  suits  out  of  state. 

— Courts  can  not  restrain  persons  within 
state  from  prosecuting  pending  actions  in 
another  state  or  in  a  foreign  court,  except 
to  prevent  multiplicity  of  suits. — See  Kerr's 
Cyc.  Civ.  Code,  2d  ed„  §  3422,  subd.  3, 
99  3423,  8466  and  notes;  Spreckels  v.  Hawai- 
ian C.  &  8.  Co.,  117  CaL  877,  382,  49  Pac. 
353. 
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105.  Same  —  Same  —  General  role— Does 
not  apply,  when. — The  general  rule  does  not 
apply  to  injunction  restraining  sale  of  land 
under  execution  issued  generally  against 
property  of  Judgment  -  debtor;  because  in 
such  case  no  restraint  upon  enforcement  of 
Judgment  or  decree  of  another  and  co-ordi- 
nate court  is  sought. — Pixley  v.  Hugglns, 
15  Cal.  127,  135. 

106.  Distinguishing!  Rickett  v.  Johnson, 
8  Cal.  34;  Revalk  v.  Kraemer,  8  Cal.  66,  68 
Am.  Dec.  304;  Chlpman  v.  Hibbard,  8  Cal. 
268;  Gorham  v.  Toomey,  9  Cal.  77;  Uhl- 
felder  v.  Levy,  9  Cal.  607,  and  all  cases 
cited  in  par.  172,  this  note. 

197.  Same— Same— Same  Exceptions  to 
general  rale  that  one  superior  court  can 
not  restrain  the  proceedings  of  another 
court  of  co-ordinate  jurisdiction  exist  in 
certain  cases  noted  below.  "A  case  not  com- 
ing within  reason  of  rule  would  not  come 
within  rule  itself.  The  reason  of  the  old 
rule  having  ceased,  the  rule  ceased;  and 
the  new  rule  came  into  existence  because 
of  the  new  reason.  Where  the  new  reason 
does  not  exist  to  sustain  the  new  rule,  the 
new  rule,  by  the  very  nature  of  its  terms, 
must  also  cease." — Uhlf elder  v.  Levy,  9  Cal. 
607,  614. 

198.  Exception  to  rule  exists  in  those 
cases  where  court  in  which  action  or  pro- 
ceeding is  required  by  code  to  be  tried  in 
particular  county,  as  positive  provision  of 
statute  must  be  carried  out. — Uhlfelder  v. 
Levy,  9  Cal.  607,  614. 

199.  Also  where  court  in  which  action 
or  proceeding  is  pending,  by  reason  of  want 
of  jurisdiction,  can  not  grant  relief  sought. 
—Uhlfelder  v.  Levy,  9  Cal.  607.  614. 

200.  Also  where  several  fraudulent  judg- 
ments have  been  confessed  in  several 
courts,  it  would  not  be  necessary  for  credi- 
tor to  bring  different  suit  in  each  different 
court. — Uhlfelder  v.  Levy,  9  CaL  607.  614. 

201.  Quo  warranto  — •  Aa  to  generally. — 

Whether  constitution  of  1879,  restoring  the 
writ  of  quo  warranto,  had  effect  of  repeal- 
ing sections  803-809,  post,  providing  for  ac- 
tion in  name  of  attorney-general  in  name 
of  people  can  make  but  little  difference,  as 
power  under  a  writ  of  quo  warranto  is  quite 
as  broad  as  under  these  provisions  of  the 
code,  and  Information  or  complaint  suffi- 
cient under  those  sections  of  code  will  be 
sustained  as  in  support  of  a  writ  of  quo 
warranto,  if  proper  parties  are  before  the 
court. — People  ex  rel.  Attorney-General  v. 
Dashaway  Assoc,  84  Cal.  114,  120,  12  L.  R.  A. 
117,  24  Pac.  277. 

202.  Same  — Mode  of  proceeding  under 
quo  warranto  (and  other  writs)  has  not, 
in  modern  times,  been  very  uniform. — 
People   ex    rel.   Attorney-General   v.   Dash- 


away   Assoc,    84   Cal.   114.   12  L  R.  A,   117, 
24  Pac.  277. 


203.  Habeas  corpna— loaned  by  supreme 
court  —  Returnable    before    superior    court 

judge,  latter  will  have  same  authority  as 
would  have  been  that  of  supreme  court  had 
writ  been  made  returnable  before  latter 
tribunal.  —  See  People  ex  rel.  Wright  v. 
Booker,  51  Cal.  817,  following  Ex  parte 
Marks,  49  Cal.  680. 

204.  Same— Extradition  of  fugitives— Aa 
to  generally. — Superior  court  has  jurisdic- 
tion to  issue  writ  of  habeas  corpus  for  the 
production  of  body  of  person  held  under 
authority  of  warrant  of  governor  of  this 
state,  issued  upon  requisition  of  governor 
of  another  state,  for  purposes  of  extradi- 
tion, that  the  cause  of  his  detention  may 
be  inquired  into. — In  re  Robb,  64  Cal.  431, 
1  Pac.  881.  See  In  matter  Manchester,  5 
Cal.  237.  Ala.  In  re  Mohr,  78  Ala.  603,  516, 
49  Am.  Rep.  63.  Fla.  Kurtz  v.  State,  22  Fla. 
86,  1  Am.  St.  Rep.  178.  Iowa.  Jones  v.  Leon- 
ard, 50  Iowa  106,  110,  82  Am.  Rep.  116.  Fed. 
Robb  v.  Connolly,  111  U.  S.  624,  28  L.  ed. 
542,  4  Sup.  Ct.  Rep.  544,  overruling  In  re 
Robb,  9  Sawy.  C.  C.  568,  19  Fed.  26;  In  re 
Cook,  49  Fed.  833,  839. 

205.  See  also  able  review  by  Alfred 
Clarke,  2  West  Coast  Reporter  559,  re- 
printed in  29  Alb.  L.  J.  207,  and  as  a  note  in 
9  Sawy.'C.  C.  588-600. 


206.  Same— Same— Contempt  for  custo- 
dian of  prisoner  not  to  obey  writ. — In  re 
Robb,  64  Cal.  431,  1  Pac.  881;  Ex  parte 
Sternes,  77  Cal.  156,  163,  11  Am.  St  Rep. 
251,  255,  19  Pac  276. 


207.  Same— Same— Inquiry  Into  merits  of 
ease  or  offense  charged  can  not  be  had  on 
habeas  corpus. — Ala.  In  re  Maher,  18  Cent. 
L.   J.   252,    2   Ala.   L.   J.    457.     Del.  State   v. 
Buzine.    4    Harr.    672;    State   v.    Schlemn,    4 
Harr.  577.     Fla.  Kurtz  v.  State,   22  Fla.  3$ 
1  Am.  St.  Rep.  173.     Ind.  Nichols  v.  Come* 
lius,   7   Ind.   611;   Ex   parte   Pfltzer,    28  In<J 
450;  Tullis  v.  Fleming,  66  Ind.  15. 

208.  The  only  thing  that  can  be  inquired 
into  on  such  proceeding  is  whether  prisoner 
is  properly  detained  under  constitution  and 
laws  of  congress. — In  matter  Manchester,  5 
Cal.  237.  See  Ala.  In  re  Maher,  18  Cent. 
L.  J.  262,  2  Ala.  L.  J.  457.  Ind.  Hart  man  v. 
Aveline,  63  Ind.  344,  30  Am.  Rep.  217.  Iowa. 
Jones  v.  Leonard,  50  Iowa  106,  32  Am.  Rep, 
116.  N.  Y.  People  v.  Brady,  56  N.  Y.  182; 
Matter  of  Briscoe,  61  How.  Pr.  422.  Fed. 
Ex  parte  Smith,  3  McL.  C.  C.  121,  22  Fed, 
Cas.   373. 

200.  Saute  —  Same  —  Offense  committed 
within  Jurisdiction  of  demanding  state  must 
appear  on  such  proceeding,  or  prisoner 
must  be  discharged. — Ex  parte  Smith,  3 
McL.  C.  C.  121,  22  Fed.  Cas.  373. 
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§  77.  APPELLATE  JURISDICTION.  The  superior  courts  shall  have  appel- 
late jurisdiction  in  such  cases  arising  in  justices'  and  other  inferior  courts  in 
their  respective  counties  as  may  be  prescribed  by  law. 

History:  Enactment  approved  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  28;  repeal  by  Code  Commission,  Act  March  8,  1901, 
held  unconstitutional,  see  history,  { 6  ante. 


SUPEBIOB  COURTS— JURISDICTION  ON 

APPEAL. 

1.  As  to  constitutional  provision. 

2.  Appeals  to  superior  court — In  general. 

3.  Same — From   justices'    court — Limit   of 

jurisdiction. 

4,5.  Same  —  Same  —  Amendment   to   amount 
over  three  hundred  dollars. 

6, 7.  District    courts — Which    superior    courts 
superseded. 

1.  A*    to    eosurtttatloaal   provision.  —  See 

Const.   1879,   art  VI,   S  5,  I  He  nn  in  fir's  Gen- 
eral Laws,  3d  ed„  p.  lit. 

2.  Appeals  to  ■vperior  court— In  general. 

— See,   post,   88  974-980  and  notes. 

3.  Same  From  Jnatleeo*  eoort— > Limit  of 
Jartedletloa. — On  an  appeal  from  a  justices' 
court,  by  virtue  of  the  appeal,  the  superior 
court  acquires  such  jurisdiction  only  as 
the  justice  of  the  peace  had. — Tracy  v. 
Sumida,  SI  Cal.  App.  716,  161  Pac.  503. 

4.  Same  -Same— Amendment  to  amount 
over  tmree  hundred  dollars. — The  superior 
court  does  not  have  jurisdiction,  on  an  ap- 


peal from  a  justice's  court  in  an  action  on 
a  contract  to  recover  less  than  three  hun- 
dred dollars,  to  allow  a  complaint  to  be 
amended  so  as  to  state  a  cause  of  action 
for  a  sum  in  excess  of  three  hundred  dol- 
lars.— Tracy  v.  Sumida,  31  Cal.  App.  716,  161 
Pac.  508. 

5.  Error  in  the  allowance  of  such  an 
amendment  can  not  be  reviewed  by  taking; 
an  appeal  from  the  judgment  of  the  su- 
perior court. — Tracy  v.  Sumida,  31  Cal.  App. 
716,  161  Pac.  603. 

ft.  District  courts— Wnica  the  superior 
courts  superseded,  had  no  appellate  jurisdic- 
tion.— See  People  v.  Peralta,  3  Cal.  379; 
Caulfleld  v.  Hudson,  3  Cal.  389,  391;  Her- 
nandes  v.  Simon,  8  Cal.  464;  Reed  v.  Mc- 
Cormick,  4  Cal.  342;  Parsons  v.  Tuolumne 
W.  Co.,  6  Cal.  48;  Townsend  v.  Brooks,  5 
Cal.  52;  Zander  v.  Coe,  5  Cal.  230;  People  v. 
Applegrate,  6  Cal.  295;  People  ex  rel.  Church 
v.  Hester,  6  Cal.  679,  681. 

7.  Act  of  the  legislature  which  sought  to 
confer  appellate  power  upon  them  was  held 
unconstitutional.  —  Caulfleld  v.  Hudson,  8 
Cal.   389,   891. 


§78.    PROCESS.    The  process  of  the  superior  courts  shall  extend  to  all 

parts  of  the  state ;  provided,  that  all  actions  for  the  recovery  of  the  possession 

of,  quieting  the  title  to,  or  for  the  enforcement  of  liens  upon  real  estate,  shall 

be  commenced  in  the  county  in  which  the  real  estate,  or  any  part  thereof 

affected  by  such  action  or  actions,  is  situated.   . 

History:  Enactment  approved  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt),  p.  28;  repeal  by  Code  Commission,  Act  March  8,  1901, 
held  unconstitutional,  see  history,  §  5  ante. 

PROCESS. 

1.  As   to   process  extending  to  all  parts  of 

state. 

2.  As  to  place  of  trial  of  actions — In  general. 

3.  Constitutional  provision. 

4.  Real  property — Venue  of  action. 

5.  Same — Action  by  Henholder  to  set  aside 


1.     Am    tm    prt«M  extenaiajr  to  all  parte 

•f  state. — See  Const.  1879,  art.  VI,  8  5,  I  Hen- 
aing'u  General  Laws,  3d  e<5.,  p.  111. 

<*e  place  af  trial  of  aetloaa    In 

Const  1879,  art.  VI,  8  5,  I  Hen- 
n  I  fir's  General   laws,  Sd  ed.,  p.  111. 


S.     Coastltatfoaal    provision, — as    to,    see 

Const   1879,  art  VI,   8  5,   I  Henning's  Gen- 
eral Laws,  3d  ed.,  p.  111. 

4.  Real  property— Venue  of  aetlon  affeet- 
las;  title  to  or  possession  of. — See,  post, 
88  892,  896  and  notes. 

5.  Same  — Action  by  Uenaoleer  to  set 
aside  conveyance  and  release  of  Interest 
In  land.  Held  but  not  decided  that  the  pro- 
visions of  the  code  and  of  the  constitution 
apply,  but  that  under  them  the  action  may 
be  brought  in  any  county  in  which  part  of 
the  land  affected  by  the  action  is  situated. 
— Kimball  v.  Tripp,  186  Cal.  631,  636,  69  Pac. 
428. 


§79.  TBAH8RR  OF  BOOKS,  PAPERS,  AND  ACTIONS.  All  records, 
books,  papers,  causes,  actions,  proceedings,  and  appeals  lodged,  deposited,  or 
pending  in  the  district  court  or  courts,  county  court,  probate  court,  municipal 
criminal  court,  or  municipal  court  of  appeals,  of,  in,  or  for  any  county,  or  city 
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and  county,  of  the  state,  abolished  by  the  constitution,  are  transferred  to  the 

superior  court  of  such  county,  or  city  and  county,  which  has  the  same  power 

and  jurisdiction  over  them  as  if  they  had  been  in  the  first  instance  lodged, 

deposited,  filed,  or  commenced  therein,  or,  in  cases  of  appeal,  appealed  thereto. 

History:  Enactment  approved  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  28;  repeal  by  Code  Commission,  Act  March  8,  1901, 
held  unconstitutional,  see  history,  f  5  ante. 

Am  to  e»nat!t«t!aMl  prorlsloa,  see  Const.  criminal  court  of  San  Francisco,  see,  ante, 

1879,    art.    XXII,    9  3,    I    Henning's    General  S  76,   note  pars.   6-21. 

Laws,  3d  ed.,  p.  xlix.  ^  to  mpertor  eomrt's  power*  a*  a  comrt 

As  to  so  pert  or  court*  ouccecdgd  to  Jorls-  of  probate,  see  the  discussion  in  the  note  to 

dlctlou  and  powers  of  the   superseded  dis-  9  76,   pars.   135-168. 
trict   courts,   county   courts,  and   municipal 

§§  80-84.     [Repealed  by  amendatory  act  of  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  21.] 


CHAPTER  V. 

JUSTICES'  COUBT8. 

Article  L    Of  Justices'  Courts  in  Cities  and  Counties,  ||  85-102b. 
EL    Of  Justices  '  Courts  in  Townships,  §|  103-109. 
HL    Of  Justices  of  the  Peace  and  Justices'  Courts  in  General,  ||  110-119. 


ARTICLE  L 

JUSTICES'  COURTS  IN  CITIE8  AND  COUNTIES. 

S  85.  Justices'  courts  and  justices.  I    94.    Territorial  extent  of  jurisdiction. 

I  86.  Justices'  clerk.  §    95-    Practice  and  rules. 

$  87.  Sheriff  and  deputies.  f    JJJ-    Attorneys.   [Who  shall  not  act  as.] 

I  88.  Offices  and  office  hours.  f    ^q     to??6?*  *                           *    1L 

I  89.  Actions.  |    H'    S^eta?  oUtenTS? 

8  90.  Reassignment  and  transfer  of  actions.      §  100;    ^ura^proe«.^i^r8nett.] 

ft  91.  Payment  of  fees.  §  101.     Appointment  of  justices'  clerk. 

f  92.  Certificates,     transcripts,    and     other      § 102.    Duties  of  justices'  clerk. 

papers.  §  102a.  Fees. 

I  93.  Justices'  docket.  f  102b.  Salaries  of  justices  and  clerks. 

§  85.  JUSTICES'  COURTS  AND  JUSTICES.  There  shall  be  in  every  city 
and  county  of  more  than  four  hundred  thousand  population  a  justices'  court 
for  which  five  justices  of  the  peace  shall  be  elected  by  the  qualified  electors 
at  the  general  state  election  next  preceding  the  expiration  of  the  terms  of 
office  of  their  predecessors.  Any  of  said  justices  may  hold  court  and  there 
may  be  as  many  sessions  of  said  court  at  the  same  time  as  there  are  justices 
thereof.  Said  justices  shall  choose  one  of  their  number  to  be  presiding  justice 
who  may  at  any  time  be  removed  and  another  appointed  in  his  place  by  a  vote 
of  a  majority  of  them;  providing,  that  in  the  case  of  the  temporary  absence 
or  disability  of  the  presiding  justice,  any  one  of  the  other  justices,  to  be  desig- 
nated by  the  presiding  justice,  may  act  as  presiding  justice  during  such  absence 

or  disability.    Each  justice  of  the  peace  so  elected  must  at  the  time  of  his 
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JUSTICES   AND  JUSTICES'  COURTS — CLERKS. 


is* 


election  be  an  elector  of  such  city  and  county,  and  qualified  to  practice  in  all 
the  courts  of  this  state. 

History:  Original  section,  relating  exclusive  to  jurisdiction  of 
county  courts,  enacted  March  11,  1872,  amendment  approved  March  24, 
1874,  Stats,  and  Amdts.  1873-4,  p.  282;  amended  so  as  to  apply  exclu- 
sively to  justice's  court  and  justice  of  peace  by  Act  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  29;  amendment  approved  June 
11,  1916,  Stats,  and  Amdts.  1915,  p.  1440.    In  effect  August  10,  1915. 


JUSTICES  AND  JUSTICES'  COURTS. 

1.  As  to  original  enactment. 

2.  Same — Decisions  under  original  section — 

Have  no  application. 

3.  Election  of  justices — As  to  generally. 

4.  Same — Election  held  when. 

5.  Same — Number  of  justices — As  to  gener- 

ally. 

6.  Justices  of  peace — Judicial  officers. 

7.  Same — Mayors  in  certain  cities  not  to  act 

as. 

8.  San  Francisco— Justices '  courts  in. 

9.  Same — Same — Constitutionality  of  act. 
10.  Same — Same — Term  of  office. 

1.  A*  to  original,  cMetmeit. — As  origin- 
ally enacted,  above  section  related  to  county 
courts,  which  were  superseded. — Const.  1879, 
art.  VI,  §  11,  I  Henning's  General  Laws, 
3d  ed.,  p.  liv. 

2.  Sum  —  Decteloas  aider  the  original 
•eetloa— Hare  no  application  to  the  present 
provisions,  such  as  Bx  parte  Thistleton,  62 
Cal.  220,  223;  Ex  parte  McCarthy,  53  Cal. 
412,  413. 

ft.     Election  of  Jnstlecs     As  to  generally. 

see.  post,  8S  108,  110  and  notes. 

4.  Sasso— Election  held  when* — The  elec- 
tion of  justices  of  the  peace  to  be  held  in 
even -numbered  years. — People  ex  rel.  Pen- 
nle  v.  Ransom,  58  Cal.  658. 

5.  Sane— Nuiber  of  Jnsticen— As  to  gen- 
erally.— See  Const.  1879,  art.  VI,  {11,1  Hen- 
nins/s  General  Laws,  3d  ed.,  p.  liv. 

C     Jmotlees  of  the  peace— Judicial  osHeer* 

within  meaning  of  article  XXII,  section  10 
(I  Henning's  General  Laws,  3d  ed.,  p. 
Ixxxvii)  of  the  constitution  o*  1879. — People 
ex  rel.   Pennle  x.  Ransom,   56  Cal.  558,  561. 


See  Kahn  v.  Sutro,  114  Cal.  816,  333,  33 
L.  R.  A.  620,  46  Pac.  87;  In  re  Mitchell,  120 
Cal.  384,  390,  52  Pac.  799. 

7.  Same— Mayors  in  certain  cities  not  to 

act  as. — Mayors  in  cities  of  over  ten*  thou- 
sand inhabitants,  not  to  act  as  justices  of 
the  peace. — Act  of  March  8,  1887,  Stats,  and 
Amdts.  1887,  p.  51;  II  Henning's  General 
Laws,   3d   ed.,   p.   2314. 

8.  San    Francisco  —  Justices9    courts    in, 

throughout  this  article, — as  to,  see  Con- 
solidation Act  of  San  Francisco,  and  the 
act  of  March  26,  1866,  and  amendments,  or- 
ganizing and  regulating  justices'  courts  in 
that  city  and  county. 


9.  Same— Same— Constitutionality   of    act 

considered  and  upheld,  in  so  far  as  related 
to  the  particular  matter  before  the  court, 
in  People  ex  rel.  Pennle  v.  Ransom,  58  Cal. 
558,  and  Kahn  v.  Sutro,  114  Cal.  316,  332, 
33  L.  R.  A.  620,  46  Pac.  87. 

10.  Same  —  Same  —  Term    of   onlce. — The 

Justices  of  the  peace  of  the  city  and  county 
of  San  Francisco,  provided  for  by  the  act 
of  March  26,  1866,  and  the  acts  amendatory 
thereto,  were  continued  in  force  by  article 
XII,  section  3,  of  the  constitution  of  1879. 
and  by  section  85  of  the  Code  of  Civil  Pro- 
cedure, the  term  of  office  of  such  justices 
was  fixed  at  two  years.  Being  a  part  of 
the  judicial  department  of  the  state,  they 
are  not  included  in  and  do  not  form  a  part 
of  the  county  government  under  the  County 
Government  Act,  fixing  the  terms  of  office  of 
justices  of  the  peace  for  the  townships  into 
which  the  several  counties  are  divided  at 
four  years,  and  for  that  reason  that  act 
does  not  apply  to  justices  of  the  peace  of 
the  city  and  county  of  San  Francisco. — Kahn 
v.  Sutro,  114  Cal.  316,  833,  33  L.  R.  A.  620, 
46  Pac.  87.  See  In  re  Mitchell,  120  Cal. 
384,  390,  52  Pac.  799. 


§86.  JUSTICES'  CLERKS.  .The  supervisors  of  such  city  and  county  shall 
appoint  a  justices'  clerk  on  the  written  nomination  and  recommendation  of 
said  justices  or  majority  of  them,  who  shall  hold  office  during  good  behavior, 
and  who  shall  receive  a  salary  of  three  thousand  six  hundred  dollars  a  year. 

[Oath.]  Said  justices'  clerk  shall  take  the  constitutional  oath  of  office  and 
give  bonds  in  the  sum  of  ten  thousand  dollars  for  the  faithful  discharge  of  the 
duties  of  his  office  and  in  the  same  manner  as  is  or  may  be  required  of  officers 
of  such  city  and  county. 

[Bond.]  A  new  or  additional  bond  may  be  required  by  the  supervisors  of 
such  city  and  county  and  in  such  amount  as  may  be  fixed  by  said  supervisors 
whenever  they  may  deem  it  necessary. 
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[Deputy  clerk,  etc.]  The  said  clerk  may  appoint  a  chief  deputy  at  a  salary 
of  two  thousand  four  hundred  dollars  a  year,  a  cashier  at  a  salary  of  two  thou- 
sand four  hundred  dollars  a  year,  and  three  deputy  clerks  and  one  messenger 
each  at  a  salary  of  one  thousand  nine  hundred  eighty  dollars  a  year. 

[Authority  to  administer  oaths.]  Said  justices'  clerk  and  each  of  said 
appointees  shall  have  authority  to  administer  oaths,  take  and  certify  affidavits, 
and  issue  and  sign  writs,  summons,  and  all  other  processes  in  any  action,  suit 
or  proceedings  in  said  justices'  court,  and  generally  to  do  all  the  acts  specified 
in  sections  one  hundred  two  and  one  hundred  two  a  of  this  code. 

[Office  hours.]  They  shall  be  at  their  respective  offices  for  the  dispatch  of 
official  business  daily,  except  Sundays,  holidays  and  Saturday  afternoons,  from 
the  hour  of  nine  o'clock  a.  m.  to  five  o'clock  p.  m. 

The  salaries  of  said  justices'  clerk  and  his  appointees  shall  be  paid  out  of 
the  treasury  of  said  city  and  county  in  the  same  manner  as  salaries  of  officers 
of  such  city  and  county  are  paid,  and  shall  be  in  lieu  of  all  fees  collected  by 
them.  All  persons  who  have  been  appointed  to  such  positions  and  who  have 
served  a  period  of  six  months  in  their  respective  positions,  and  all  persons  who 
may  be  appointed  to  such  positions  shall,  after  they  have  served  a  period  of 
six  months  in  their  respective  positions,  be  entitled  to  all  the  benefits  of  the 
civil  service  laws  of  this  state. 

Sec.  2.    [Repealing  clause.]    All  acts  and  parts  of  acts  in  conflict  with  the 

provisions  of  this  act  are  hereby  repealed. 

History:  Original  section,  relating  to  appellate  jurisdiction  of 
county  courts,  enacted  March  11,  1872;  repeal  approved  and  present 
section  enacted  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  29; 
amendment  approved  April  12,  1915,  Stats,  and  Amdts.  1916,  p.  68; 
April  16,  1917,  Stats,  and  Amdts.  1917,  p.  121;  May  27,  1919,  Stats,  and 
Amdts.  1919,  p.  1242.    In  effect  July  27,  1919. 


A*  to  elerks  amd  mlatsterlal  ofltecra  of  a  As  to   method  of  aiarnlB*  mmbou,  see, 

justice's  court,  see,  post,  8  262  et  seq.  post,  8  91,  note  par.  4,  and  8  844  and  note. 

§87.  SHERIFF  AND  DEPUTIES.  The  sheriff  of  such  city  and  county 
shall  be  ex  officio  an  officer  of  said  court,  and  it  shall  be  his  duty  to  serve  or 
execute,  or  cause  to  be  served  and  executed,  each  and  every  process,  writ,  or 
order  that  may  be  issued  by  said  justices'  court;  provided,  that  a  summons 
issued  from  said  court  may  be  served  and  returned  as  provided  in  section  eight 
hundred  and  forty-nine  of  this  code ;  and  that  subpoenas  may  be  issued  by  the 
justices'  clerk  and  served  as  provided  in  sections  one  thousand  nine  hundred 
and  eighty-seven  and  one  thousand  nine  hundred  and  eighty-eight  of  this  code. 
The  said  sheriff  may  appoint,  in  addition  to  the  other  deputies  allowed  by  law, 
three  deputies,  whose  duty  it  shall  be  to  assist  said  sheriff  in  serving  and  exe- 
cuting the  process,  writs,  and  orders  of  the  said  justices'  court.  Said  deputies 
shall  receive  a  salary  of  one  hundred  and  twenty-five  dollars  per  month  each, 
payable  monthly,  out  of  the  city  and  county  treasury,  and  out  of  the  special- 
fee  fund,  after  being  first  allowed  and  audited  as  other  demands  are  by  law 
required  to  be  audited  and  allowed.  One  of  said  deputies  shall  remain  in 
attendance  during  the  sessions  of  said  court,  and  at  such  other  times  as  the 
said  court  or  the  presiding  justice  thereof  may  order  and  direct,  for  the  pur- 
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pose  of  attending  to  such  duties  as  may  be  imposed  on  said  sheriff  or  said 

deputies  as  herein  provided,  or  required  by  law.     The  said  sheriff  shall  be 

liable  on  his  official  bond  for  the  faithful  performance  of  all  duties  required  of 

him,  or  any  of  his  said  deputies. 

History:  Enacted  March  11,  1872.  The  original  section  related  to 
county  courts  and  presumptions  as  to  their  proceedings.  Enactment 
of  present  section  approved  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt),  p.  30. 

Am  to  sheriffs,  see,  post,  $  262  and  note;  see,  also,  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  §  4175 
and  note. 

§  88.  OFFICES  AND  OFFICE  HOURS.  The  supervisors  of  such  city  and 
county  shall  provide,  in  some  convenient  locality  in  the  city  and  county,  a 
suitable  office,  or  suite  of  offices  for  said  presiding  justice,  justices'  clerk, 
deputy  clerk,  and  deputy  sheriff,  and  offices  suitable  for  holding  sessions  of 
said  court,  and  separate  from  one  another,  for  each  of  said  justices  of  the  peace, 
together  with  attendants,  furniture,  fuel,  lights,  and  stationery  sufficient  for 
the  transaction  of  business ;  and  if  they  are  not  provided,  the  court  may  direct 
the  sheriff  to  provide  the  same,  and  the  expenses  incurred,  certified  by  the 
justices  to  be  correct,  shall  be  a  charge  against  the  city  and  county  treasury, 
and  paid  out  of  the  general  fund  thereof.  The  said  justices,  justices'  clerk, 
and  deputy  clerk,  shall  be  in  attendance  at  their  respective  offices  for  the  dis- 
patch of  official  business,  daily,  from  the  hour  of  eight  o'clock  a.  m.  until 
five  o'clock  p.m. 

History:  Enacted  March  11,  1872;  amendment  approved  March  18, 
1878,  Code  Amdts.  1877-8,  p.  95;  amendment  Into  above  form  ap- 
proved April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  30. 

1.  Original  sectlom  related  to  terms  of  county  courts. — See  People  v.  Doyell,  48  Cal. 
15.  SO. 

§  89.  ACTIONS.  All  actions,  suits,  and  proceedings  in  such  city  and  county 
whereof  justices  of  the  peace  or  justices'  courts  have  jurisdiction,  except  those 
cases  of  concurrent  jurisdiction  that  may  be  commenced  in  some  other  court, 

shall  be  entitled:  "In  the  Justices'  Court  of  the  City  and  County  of " 

(inserting  the  name  of  the  city  and  county),  and  commenced  and  prosecuted  in 
said  justices'  court,  which  shall  be  always  open.  The  original  process  shall  be 
returnable,  and  the  parties  summoned  required  to  appear  before  the  presiding 
justice,  or  before  one  of  the  other  justices  of  the  peace,  to  be  designated  by  the 
presiding  justice,  at  his  office ;  but  all  complaints,  answers,  and  other  pleadings 
and  papers,  required  to  be  filed,  shall  be  filed,  and  a  record  of  all  such  actions, 
suits,  and  proceedings  made  and  kept  in  the  clerk's  office  aforesaid;  and  the 
presiding  justice,  and  each  of  the  other  justices  shall  have  the  power,  juris- 
diction, and  authority  to  hear,  try,  and  determine  any  action,  suit,  or  proceed- 
ing so  commenced,  and  which  shall  have  been  made  returnable  before  him,  or 
may  be  assigned  or  transferred  to  him,  or  any  motion,  application,  or  issue 
therein  f subject  to  the  constitutional  right  of  trial  by  jury),  and  to  make  any 
necessary  and  proper  orders  therein. 

History:  Enacted  March  11,  1872,  and  provided  for  keeping  county 
courts  always  open;  amendment  into  above  form  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  30. 

JvrtedlcttoB  •*  J«fttleea'  courts* — as  to,  see,  Same— Concurrent  Jurisdiction, — as  to,  see, 

post,  |  112  and  note.  post,  fi  113  and  not* 

c.  c.  P.— 10  *« 
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§  90.  REASSIGNMENT  AND  TBANFER  OF  ACTIONS.  In  case  of  sick- 
ness, or  disability,  or  absence  of  a  justice  of  the  peace  (on  the  return  of  a 
summons  or  at  the  time  appointed  for  trial)  to  whom  a  cause  has  been  assigned, 
the  presiding  justice  shall  reassign  the  cause  to  some  other  justice,  who  shall 
proceed  with  the  trial  and  disposition  of  said  cause  in  the  same  manner  as  if 
originally  assigned  to  him;  and  if,  at  any  time  before  the  trial  of  a  cause  or 
matter  returnable  or  pending  before  any  of  said  justices,  either  party  shall 
object  to  having  the  cause  or  matter  tried  before  such  justice,  on  the  ground 
that  such  justice  is  a  material  witness  for  either  party,  or  on  the  ground  of 
the  interest,  prejudice,  or  bias  of  such  justice,  and  such  objection  be  made  to 
appear  in  the  manner  prescribed  by  section  eight  hundred  and  thirty-three  of 
this  code,  the  said  justice  shall  suspend  proceedings,  and  the  presiding  justice, 
on  motion  and  production  before  him  of  the  affidavits  and  proofs,  shall  order 
the  transfer  of  the  cause  or  matter  for  trial  before  some  other  justice,  to  be 
designated  by  him.  The  presiding  justice  may,  in  like  manner,  assign  or  trans- 
fer any  contested  motion,  application,  or  issue  in  law,  arising  in  any  cause 
returnable  or  pending  before  him  or  any  other  justice,  to  some  other  justice ; 
.and  the  said  justice,  to  whom  any  cause,  matter,  motion,  application,  or  issue 
shall  be  so  as  aforesaid,  assigned  or  transferred,  shall  have  power,  jurisdiction, 
and  authority  to  hear,  try,  and  determine  the  same  accordingly. 

History:  Enacted  March  11,  1872,  and  provided  for  terms  of  county 
courts;  amendment  into  above  form  approved  April  1,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  P.  31. 

§91.  PAYMENT  OF  FEES.  All  legal  process  of  every  kind  in  actions, 
suits,  or  proceedings  in  said  justices'  courts,  for  the  issue  or  service  of  which 
any  fee  is  or  may  be  allowed  by  law,  shall  be  issued  by  the  said  justices'  clerk 
upon  the  order  of  the  presiding  justice,  or  upon  the  order  of  one  of  the  justices 
of  the  peace,  acting  as  presiding  justice,  as  in  this  article  provided;  and  the 
fees  for  issuance  and  service  of  all  such  process,  and  all  other  fees  which  are 
.allowed  by  law  for  any  official  services  of  justices,  justices'  clerks,  or  sheriffs, 
shall  be  exacted  and  paid  in  advance  into  the  hands  of  said  clerk,  and  be  by 
him  daily,  or  weekly,  or  monthly,  as  the  supervisors  may  require,  and  before 
his  salary  shall  be  allowed,  accounted  for  in  detail,  under  oath,  and  paid  into 
the  treasury  of  such  city  and  county  as  part  of  the  special-fee  fund  thereof; 
provided,  that  such  payment  in  advance  shall  not  be  exacted  from  parties  who 
may  prove  to  the  satisfaction  of  the  presiding  justice  that  they  have  a  good 
cause  of  action,  and  that  they  are  not  of  sufficient  pecuniary  ability  to  pay  the 
legal  fees;  and  no  judgment  shall  be  rendered  in  any  action  before  said  jus- 
tices '  court,  or  any  of  said  justices,  until  the  fee  allowed  therefor,  and  all  fees 
for  previous  service  therein,  which  are  destined  to  be  paid  into  the  treasury, 
shall  have  been  paid,  except  in  cases  of  poor  persons,  as  hereinbefore  provided. 

History:  Enactment  approved  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  31;  amendment  by  Code  Commission,  Act  March  8, 
1901,  held  unconstitutional,  see  history,  5  5  ante. 

PEES  AND  PAYMENT  OF.  8.  Same— Same— Tendering   fees   to  clerk— 

1.  As  to  constitutional  provision.  Mandamus. 

2.  Justices'  courts  of  San  Francisco — Order       *•  Same — Summons — Signature  by  clerk. 

of  presiding  justice  necessary  to  proc-        5.  Same— Same — Same — Constitutionality  of 
ess.  provision. 
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6.  Same — Same — "Clerk  justices'  court." 

7.  Same — Same — Same — Designation    in    at- 

test. 

8.  Same — Same — Mistake   in   name   of   pre- 

siding justice. 

9.  Same — Fee  for  entering  judgment. 

10.  Same — Same — Tender  to  justice — Manda- 

mus. 

11.  Modification  of  rule  in  section  844,  post. 

12.  Suit  in   forma  pauperis — Not  prohibited 

by  section  in  courts  of  record. 

1.  As    to    coMstitntloaal    provlnlon. —  See 

Const.  1879,  art.  VI,  §  15,  Henning's  General 
Laws,  Sd  ed.,  p.  liv. 

2.  Joatfee**  court  of  San  FraacUwjo— Or- 
der of  presiding;  Joatlee  necessary  to  proc- 
ess, and  no  process  whatever  can  issue 
without  such  order. — Kozminsky  v.  Wil- 
liams, 126  Cal.  26,  29,  68  Pac.  310. 

3.  Same— Same— Tender  of  fee  to  clerk— 
Mandamns  will  not  lie  to  compel  the  clerk 
to  issue  process,  on  tender  of  the  statutory 
fee  for  such  service  and  for  the  service  of 
the  process,  in  the  absence  of  such  order 
of  the  presiding  justice  of  the  justices' 
court. — Kozminsky  v.  Williams,  126  Cal.  26, 
29,  58  Pac.  310. 


imows     Signature   by   clerk. 

— The  signature  to  a  summons  issuing;  out 
of  a  justices'  court  may  be  by  justices' 
clerk,  upon  order  of  the  presiding;  justice 
or  one  of  the  justices  acting;  as  presiding; 
justice,  and  need  not  be  signed  by  the  jus- 
tice, as  required  by  section  844,  post. — 
Helms  ▼.  Dunne,  107  Cal.  117,  40  Pac.  100. 

5.  Same  Same— Constitutionality  of  pro- 
rlsfon. — This  chapter  and  title  of  the  Code 
of  Civil  Procedure  is  not  special  legislation, 
and  the  above  section  modifying;  the  rule 
declared  in  section  844  regarding  the  proper 
party  to  sign  summons  in  justices'  courts 
in  San  Francisco  is  valid. — Helms  v.  Dunne, 
187  Cal.  117,  40  Pac.  100. 

C  Same  ■  Same  "Clerk  Justices'  court" 
signed  to  summons  instead  of  the  technical 
name  of  the  office,  ''justices'  clerk,"  held  not 


to  invalidate  the  summo'ns,  the  variance  be- 
tween the  two  names  being  so  slight  as 
not  to  affect  the  jurisdiction.  "The  better 
practice  would  be  for  the  officer  to  sign 
all  as  'justices'  clerk.' " — Helms  v.  Dunne, 
107  Cal.  117,  118,  40  Pac.  100. 

7.  Same— Same— Designation   In  attest. — 

The  designation  of  a  justices'  clerk  as  "of 
said  court"  is  a  variance  from  his  official 
title  so  slight  and  unimportant  as  to  in- 
volve no  question  of  Jurisdiction. — Helms  v. 
Dunne,    107    Cal.    117,    118,    40    Pac.    100. 

8.  Same— Same— Mistake  In  name  of  pre- 
siding; Justice  is  immaterial,  there  being  no 
statutory  provision  requiring  a,  recital  that 

t  the  summons  is  issued  upon  the  order  of  the 
presiding  justice;  it  may  be  proved  that  the 
order  was  in  fact  made  by  the  presiding 
justice,  though  he  be  another  than  the  one 
whose  name  is  recited  in  the  summons. — 
Helms  v.  Dunne,  107  Cal.  117,  118,  40  Pac. 
l<ft>. 

9.  Same— Fee  for  entering;  Judgment  is 
two  dollars;  the  act  of  March  28,  1895,  es- 
tablishing that  fee  is  applicable  to  the  city 
and  county  of  San  Francisco.  —  Reid  v. 
Oroezinger,  115  Cal.  661,  47  Pac.  874.  See 
Miller  v.  Curry,  113  Cal.  644,  45  Pac.  877. 

10.  Same  —  Same  —  Tender  to  Justice  — 
Mandamus. — The  justice  is  not  authorized  to 
receive  the  fee  for  entering  judgment  the 
provision  to  that  effect  in  the  act  of  March 
28,  1896,  being  invalid;  and  mandamus  will 
not  He  to  compel  a  justice  of  such  court  to 
enter  a  default  judgment  on  tender  to  him 
of  the  judgment  fee. — Reid  v.  Groezinger, 
115  Cal.  551,  47  Pac.  874. 

11.  Modification  of  rule  In  section  844, 
post,  Is  contained  in  the  provisions  of  this 
section. — Helms'  v.  Dunne,  107  Cal.  117,  118, 
40  Pac.  100. 

12.  Suit  In  forma  pauperis  — Not  pro- 
hibited by  section  in  court  of  record. — The 

above  section  is  not  to  be  construed  to  for- 
bid a  poor  suitor  to  prosecute  an  action 
in  forma  pauperis  in  a  court  of  record. — 
Martin  v.  Superior  Court,  176  Cal.  289,  168 
Pac.    135. 


§92.  CEETIFIOATES,  TRANSCRIPTS,  AND  OTHER  PAPERS.  Cases 
which  by  the  provisions  of  law  are  required  to  be  certified  to  the  superior  court, 
by  reason  of  involving  the  question  of  title  or  possession  of  real  property,  or  the 
legality  of  any  tax,  impost,  assessment,  toll,  or  municipal  fine,  shall  be  so  certi- 
fied by  the  presiding  justice  and  justices'  clerk;  and  for  that  purpose,  if  such 
question  shall  arise  on  the  trial,  while  the  case  is  pending  before  one  of  the 
other  justices,  such  justice  shall  certify  the  same  to  the  presiding  justice.  All 
abstracts  and  transcripts  of  judgments  and  proceedings  in  said  court,  or  in 
any  of  the  dockets  or  registers  of  or  deposited  in  said  court,  shall  be  given  and 
certified  from  any  of  such  dockets  or  registers,  and  signed  by  the  presiding 
justice  and  clerk,  and  shall  have  the  same  force  and  effect  as  abstracts  and 
transcripts  of  justices  of  the  peace  in  other  cases.  Appeals  from  judgments 
rendered  in  said  court  shall  be  taken  and  perfected  in  the  manner  prescribed 
by  law ;  but  the  notice  of  appeal,  and  all  the  papers  required  to  be  filed  to 
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perfect  it,  shall  b*e  filed  with  the  justices'  clerk.    Statements  on  appeal  shall 

be  settled  by  the  justice  who  tried  the  cause.    Sureties  on  appeal,  or  on  any 

bond  or  undertaking  given  in  any  cause  or  proceeding  in  said  court,  when 

required  to  justify,  may  justify  before  any  one  of  the  justices. 

History:     Enactment   approved   April   1,   1880,   Code   Amdts.   1880 
(C.  C.  P.  pt.),  p.  32. 

1.     Appeal  from  Justice's  court— Justifies-  Werner  v.  Superior  Court,  161  Cal.  210,  118 

tlom    of    sureties    before    another    Justice. —  P&c.  709. 

After   a    case   has    been    assigned    for    trial  As   to   appeals   front   Justices'   courts— To 

under    section    90,    ante,    a    justification    of  superior  court,  see,  post,  §  974  and  note. 

sureties    before    another    justice    under    the  As  to  transfer  of  causes  to  superior  court* 

authority  of  this  section  is  not  a  nullity. —      see,  post,  8  888  and  note. 

§  93.  JUSTICES'  DOCKET.  In  a  suitable  book,  strongly  bound,  the  jus- 
tices' clerk  shall  keep  a  permanent  record  of  all  actions,  proceedings,  and  judg- 
ments commenced,  had,  or  rendered  in  said  justices'  court,  which  book  shall 
be  a  public  record,  and  be  known  as*  the  "Justices'  Docket,"  in  which  docket 
the  clerk  shall  make  the  same  entries  as  are  provided  for  in  section  nine  hun- 
dred and  eleven  of  this  code,  and  which  said  docket  and  entries  therein  shall 
have  the  same  force  and  effect  as  is  provided  by  law  in  reference  to  dockets 
of  justices  of  the  peace.  To  enable  the  clerk  to  make  up  such  docket,  each  of 
the  justices  shall  keep  minutes  of  his  proceedings  in  every  cause  returnable 
before  or  assigned  or  transferred  to  him  for  trial  or  hearing ;  and  upon  judg- 
ment or  other  disposition  of  a  cause,  such  justice  shall  immediately  certify  and 
return  the  said  minutes,  together  with  all  pleadings  and  papers  in  said  cause, 
to  the  clerk's  office,  who  shall  immediately  thereupon  file  the  same,  and  make 
the  proper  entries  under  the  title  of  the  action  in  the  docket  aforesaid. 

History:     Enactment  approved   April   1,   1880,   Code   Amdts.   1880 
(C.  C.  P.  pt),  p.  32. 

JUSTICES'  DOCKET— ENTRIES  8.     Same— Same—Best  evidence,  as  to  be- 

THEBEIN.  ine*  8ee  20  Cent-  D**»  88*»  35  605  et  seq. 

,    _     ,    .      -  .     ,.        tttu  .  ,  .   .  4.     Same— Same— Copies   of,   as    evidence, 

1.  Docket  of  justice— What  to  contain.  gee  20  Cent  mg  ng  8  mg.  coh  m7>  §  m2 

2.  Same —  Entry   in  — As   evidence   of   facts  5.    Same— Same— Primary  evldeaee  of  the 

therein.  facts  therein  alleged  that  a  Judgment  for 

3.  Same — Same — Best  evidence.  costs  was  rendered  on  the  day  that  the  cause 

4.  Same— Same— Copies  of.  wafl  trIed'  where  they  are  not  "butted  *Y 

.*^  .  anything*  else  in  the  record. — Rauer  v.  Jus- 

5.  Same— Same— Primary  evidence.  tices'  Court  San  Francisco,  115  Cal.  84,   46 

6.  Same — Entry  or  record  of  judgment  therein.       Pac.  870. 

7.  Same— Same— Default  judgment.  See»  also»  P°8t»  *  •«  and  note- 

«.    Same— Batry    or    record   of   jadament 

1.  Docket  of  Justice— Wkat  to  contain.  t^^ela,  a8  to#  8ee  28  U  R.  A.  688;  40  Am. 
— See,   post,    §  911   and   note;   also   81    Cent.      j)ec    ggg 

Dig*.  1475,   §§451  et  seq.  „'    m    '         «  «  -     .^    -   - 

7.     Same — Same— Default    Judgment    ren- 

2.  Same— Entry  la— As  evidence  of  facta  dered  on  process  served  less  than  required 
therein. — See,  post,  §  912  and  note;  see,  also,  time,  void. — See  note  8  Am.  &  Eng\  Ann. 
31  Cent.  Dig.  1486,   8  462.  Cas.  1142. 

§  94.    TERRITORIAL  EXTENT  OF  JURISDICTION.    The  jurisdiction  of 

the  justices'  court  of  such  city  and  county  extends  to  the  limits  of  the  city  and 

county,  and  its  process  may  be  served  in  any  part  thereof. 

History:  Enacted  March  11, 1872,  providing  for  probate  court  in  each 
county;  amendment  Into  above  form  approved  April  1,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt),  p. 


Jurisdiction  of  Justices'  court*, — as  to,  see,  Same— Territorial  Jurisdiction, — as  to,  see, 

post,   55112,  925  and  notes.  post,  8106  and  note. 
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§95.  PRACTICE  AND  RULES.  The  justices'  court,  and  the  justices  of 
the  peace  of  every  such  city  and  county,  shall  be  governed  in  their  proceedings 
by  the  provisions  of  law  regulating  proceedings  before  justices  of  the  peace, 
so  far  as  such  provisions  are  not  altered  or  modified  in  this  article,  and  the 
same  are  or  can  be  made  applicable  in  the  several  cases  arising  before  them. 
The  justices'  courts  of  such  city  and  county  shall  have  power  to  make  rules  not 
inconsistent  with  the  constitution  and  laws  for  the  government  of  such  jus- 
tices' court  and  the  officers  thereof;  but  such  rules  shall  not  be  in  force  until 
thirty  days  after  their  publication;  and  no  rules  shall  be  made  imposing  any 
tax  or  charge  on  any  legal  proceeding,  or  giving  any  allowance  to  any  justice 
or  officer  for  services. 

History:  Enacted  March  11,  1872,  providing  for  Judges  of  probate; 
amendment  into  above  form  approved  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  32. 


PRACTICE  AND  BULES. 

1.  Proceedings  in  justices1  courts — As  to  gen- 

erally. 

2.  Rules  of  justices'  courts — As  to  generally. 

3.  8ame — Power  to  establish. 

1.  Proeeedlaa*  la  Justices'  court*— A*  to 
severally. — See,  ante,  5  91  and  note  pars. 
1-8;  post,  99  832-926  and  notes;  Helms  ▼. 
Dunne,  107  Cal.  117,  40  Pac.  100. 

As  to  provisions  applicable,  see,  post, 
IM82-926  and  notes. 


2.  Roles  of  Justice*'  court*— A*  to  gen- 
erally.— See,  post,  5  129. 

8.  Same  — Power  to  establish  rules  of 
practice  for  the  assertion  and  prosecution 
of  demands,  on  behalf  of  the  public  or  In- 
dividuals, which  may  come  within  the  Ju- 
risdiction,— as  to,  see  Ex  parte  Thistle  ton, 
(2  Cal.  220,  223;  People  v.  Jordan,  65  Cal. 
644,  650,  56  Am.  Rep.  73,  4  Pac  683. 


§96.     ATTORNEYS.    [WHO  SHALL  NOT  ACT  AS.]    It  shall  not  be  lawful 

for  any  justice  of  the  peace,  justices'  clerk,  or  sheriff  of  any  such  city  and 

county,  or  any  of  their  deputies,  to  appear  or  advocate,  or  in  any  manner  act  as 

attorney,  counsel,  or  agent  for  any  party  or  person  in  any  cause,  or  in  relation 

to  any  demand,  account,  or  claim  pending,  or  to  be  sued  or  prosecuted  before 

said  court  or  justices,  or  either  of  them ;  nor  shall  Any  person  other  than  an 

attorney  at  law,  duly  admitted  to  practice  in  courts  of  record,  be  permitted  to 

appear  as  attorney  or  agent  for  any  party  in  any  cause  or  proceeding  before 

said  justices'  court,  or  any  of  said  justices,  unless  he  produce  a  sufficient  power 

of  attorney  to  that  effect,  duly  executed  and  acknowledged  before  some  officer 

authorized  by  law  to  take  acknowledgments  of  deeds,  which  power  of  attorney, 

or  a  copy  thereof,  duly  certified  by  one  of  the  justices  (who,  on  inspection  of 

the  original,  and  being  satisfied  of  its  genuineness,  shall  certify  such  copy), 

shall  be  filed  among  the  papers  in  such  cause  or  proceeding. 

History:  Enacted  March  11,  1872,  and  related  to  judges  of  probate 
In  San  Francisco;  amendment  into  above  form  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.)y  p.  33. 


Atlsraeys  —  Aa  to  a*eaerally. —  See,  post, 
I  275  et  seq.  and  notea. 


Same— Disqualification  of  justices  aad  Ju- 
dicial officers, — as  to,  see,  post,  .$$  170-172 
and  notes. 


§  97.  SALARIES.  The  justices  of  the  peace  shall  receive  for  their  official 
services  the  following  salaries  and  no  other  or  further  compensation,  payable 
monthly,  out  of  the  city  and  county  treasury,  after  being  first  allowed  and 
audited,  as  other  similar  demands  are  by  law  required  to  be  allowed  and 
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audited :  to  each  of  the  justices  of  the  peace  four  thousand  two  hundred  dollars 
per  annum. 

History:  Original  section,  governing  jurisdiction  of  probate  courts, 
was  enacted  March  11,  1872;  amendment  approved  March  24,  1874, 
Code  Amdts.  1873-4,  p.  282;  amended  by  Act  of  April  1,  1880,  so  as  to 
relate  to  salaries  of  justice  of  peace  only,  Code  Amdts.  1880  (C.  C. 
P.  pt.)t  P.  33;  amendment  into  present  form  approved  February  15, 
1905,  8tats.  and  Amdts.  1905,  p.  9;  June  11,  1915,  Stats,  and  Amdts. 
1915,  p.  1440.    In  effect  August  10,  1915. 

§98.  WHAT  JUSTICES  SUCCESSORS  OF  OTHERS.  The  justices  of  the 
peace  elected  in  any  such  city  and  county  at  the  general  election  of  eighteen 
hundred  and  seventy-nine,  or  persons  appointed  to  fill  their  places,  are  suc- 
cessors of  the  justices  of  the  peace  of  such  city  and  county  who  held  office  at 
the  time  of  such  election;  and  all  records,  registers,  dockets,  books,  papers, 
causes,  actions,  and  proceedings  lodged,  deposited,  or  pending  before  the  jus- 
tices' court,  or  any  justice  of  any  such  city  and  county,  are  transferred  to  the 
justices'  court  of  such  city  and  county,  herein  provided  for,  which  shall  have 
the  same  power  and  jurisdiction  over  them  as  if  they  had  been  in  the  first 
instance  lodged,  deposited,  filed,  or  commenced  therein. 

History:  Enacted  March  11,  1872,  regulating  terms  of  probate  court; 
amendment  into  present  form  approved  April  1,  1880  (C.  C.  P.  pt), 
p.  33. 

§  99.  IN  METROPOLITAN  TOWNSHIPS.  There  shall  be  in  each  town- 
ship having  a  population  of  more  than  two  hundred  and  fifty  thousand  and  less 
than  four  hundred  thousand,  one  justices'  court  composed  of  six  justices  of 
the  peace,  which  shall  have  the  powers  and  jurisdiction  prescribed  and  con- 
ferred by  law  upon  justices  of  the  peace.  Said  justices  shall  choose  one  of 
their  number  to  be  presiding  justice,  and  in  case  of  his  disability  or  temporary 
absence  he  may  designate  any  one  of  the  other  justices  to  act  in  his  stead. 

Any  of  said  justices  may  hold  court  and  there  may  be  as  many  sessions  of 
said  court  at  the  same  time  as  there  are  justices  thereof.  The  supervisors  shall 
provide  in  a  convenient  locality  a  suitable  office  for  the  presiding  justice,  jus- 
tices' clerk,  and  rooms  suitable  for  holding  sessions  of  said  court,  separate 
from  each  other,  for  each  of  said  justices  of  the  peace. 

[Hours  of  duty.]  The  said  justices,  justices'  clerk,  and  deputy  clerk,  shall 
be  in  attendance  at  their  respective  offices  for  the  dispatch  of  official  business 
daily  from  nine  o'clock  a.  m.  until  five  p.  m. 

[Present  justices'  tenure  of  office  not  affected.]    Nothing  in  this  act  shall 

affect  the  tenure  of  office  of  any  justice  of  the  peace  now  holding  office. 

History:  Enacted  March  11,  1872;  repeal  and  enactment  of  present 
section  approved  March  23,  1911,  Stats,  and  Amdts.  1911,  p.  442; 
amendment  approved  April  26,  1915,  Stats,  and  Amdts.  1915,  p.  215. 
In  effect  August  8,  1915. 

§100.    RETUBN  OF  PROCESS.    [APPEARANCE.]    The  original  process  in 

actions  or  proceedings  begun  in  said  justices'  court  shall  be  returnable  and 

the  parties  summoned  required  to  appear  before  said  court. 

History:  Enactment  approved  March  23,  1911,  Stats,  and  Amdts. 
1911,  p.  442;  amendment  approved  June  16,  1913,  Stats,  and  Amdts. 
1913!  p.  1326.     In  effect  April  10,  1913. 
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CLE3RK  OF— APPOINTMENT  OF— DUTIES. 


§§  101, 102 


1.  8muiom  SafflrtcMcy  of— Designation 
of  justice  bccmmot. — Under  the  provisions 
of  section  100  of  the  Code  of  Civil  Pro- 
cedure (Stats.  1911,  p.  442),  which  provides 
that  "the  original  process  in  all  actions  or 
proceedings  begun  in  a  justices'  court  shall 
be  returnable,  and  the  parties  summoned 
required  to  appear  before  the  presiding  jus- 
tice, or  before  one  of  the  other  justices  of 


the  peace  to  be  designated  by  the  presiding 
justice,"  a  summons  requiring  the  defend- 
ant "to  answer  before  the  said  justices" 
court  in  Los  Angeles  city  in  said  township," 
is  insufficient,  in  that  it  fails  to  designate 
the  justice  before  whom  defendant  is  re- 
quired to  appear. — Nellis  v.  Justices'  Court* 
20  Cal.  App.  394,  129  Pac.  472. 


§101.  APPOINTMENT  OF  JUSTICES'  CLERK.  Said  justices  shall 
appoint  a  justices'  clerk  and  assistant  justices'  clerk,  who  shall  hold  office  at 
the  pleasure  of  said  justices  and  shall  give  such  bond  for  the  faithful  per- 
formance of  the  duties  of  his  office  as  said  justices  may  require.  Each  justice 
shall  also  appoint  one  deputy  clerk  who  shall  hold  office  at  the  pleasure  of 
the  justice  appointing  him  and  perform  such  duties  as  shall  be  required  by 
said  justice  or  justices'  clerk.  Said  justices'  clerk,  said  assistant  justices  * 
clerk  and  said  deputy  clerks  shall  be  authorized  to  administer  oaths  and  take 
and  certify  affidavits.  And  they  shall  each  be  authorized  to  issue  and  sign 
writs,  summons  and  all  other  processes  in  any  actions  or  proceedings  in  said 
justices'  courts  in  the  name  of  the  presiding  justice  or  the  acting  presiding 
justice  substantially  as  follows : 


By 


Presiding  Justice. 

Clerk. 


History:  Enacted  March  23,  1911,  Stats,  and  Amdts.  1911,  p.  442; 
amendment  approved  June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1326. 
In  effect  April  10,  1913. 

§102.  DUTIES  OF  JUSTICES'  CLERK.  All  papers  to  be  filed  with  the 
clerk,  all  legal  process  of  every  kind  in  actions  or  proceedings  in  said  justices' 
court,  shall  be  issued  by  one  of  said  justices  or  by  said  justices '  clerk,  assistant 
justices'  clerk  or  deputy  justices'  clerk.  Any  one  of  said  justices  or  the  said 
justices'  clerk,  assistant  justices'  clerk  or  said  deputy  clerks  shall  issue,  sign 
and  certify  in  the  name  of  the  presiding  justice  or  acting  presiding  justice  to 
any  and  all  papers,  transcripts  or  records  which  are  required  to  be  issued, 
signed  or  certified  by  said  justices  of  the  peace,  all  complaints,  answers  and 
other  pleadings  and  papers  required  to  be  filed  in  said  justices'  court  shall  be 
filed  with  said  justices'  clerk  who  shall  keep  a  permanent  record  of  all  such 
actions  and  proceedings  in  said  justices'  docket  now  provided  by  law  to  be 
kept 

History:  Enactment  approved  March  23,  1911,  Stats,  and  Amdts. 
1911,  p.  448;  amendment  approved  June  16,  1913,  Stats,  and  Amdts. 
1913,  p.  1327.    In  effect  August  10,  1913. 


SUMMONS— FORM  AND  REQUISITES. 
1.  Summons — Form  and  requisites  —  "Order 

of  presiding  justice." 
S.  8ame — Issuance — Provisions  mandatory. 

S.  8ame — Signature  of  clerk — General  order 
insufficient. 

X.    8m—M    Pw  and  resjnlsltes    "Or- 

#er    •*    swesMtag  Jaatflee." — Under    the    re- 
quirements of  section  102,  all  legal  process 


of  every  kind  In  actions  or  proceedings  In 
said  justices'  court  shall  be  Issued  by  said 
justices'  clerk  upon  the  order  of  the  pre- 
siding justice,  and  a  general  "order"  en- 
tered by  the  presiding  justice  directing  the 
clerk  to  sign  all  legal  process  that  was 
necessary  to  be  issued  in  and  about  the 
business  of  the  said  justices'  court  is  not  a 
compliance  with  the  requirements  of  the 
section,  and  a  process  issued  by  the  clerk 


15* 


JUSTICES'  CO! 


[■*.!. 


oroVr  <r„  h  ',rd*rr  is  torsi  Id- — Xf-I!U  r.  Jus- 
t.'^s'  C-rt.  2*  CaL  App.  294.  129  Pac  472, 
47*. 


-Wh*r«  th«  les^slattire  creates  a  jus- 
tl'^r«'  o'jrt  with  four  justice*,  one  of  whom 
i»  \,t*%><\,i>%  Jastice,  and  by  express  prorl- 
y.or.s  of  law  provided  that  the  summons  in 
a/rt.'T,«  th<rr*ir,  shall  be  issued  by  the  clerk 
only  upon  order  of  the  presiding  justices, 
and  that  iuch  person  shall  designate  the 
Justices  before  wfiom  the  defendant  named 
therein  snail  be  required  to  appear  substan- 
tial compliance  with  such  provision  must  be 
deemed  mandatory-  In  the  absence  of  a 
omf/IJance  therewith,  the  court  is  without 
Jurisdiction  to  render  judgment  by  default. 
— NellJs  t.  Justices'  Court,  20  CaL  App.  294, 
129  Pac.  472.  474. 


Is  prorided   by  section 


19*  of  the  Code  of  Ciril  Procedure  (Stats. 
1911.  p.  442  i,  that  all  legal  processes  of 
eTery  kind  in  actions  or  proceedings  in 
justices'  ourts  of  I»s  Angeles  township 
shall  be  issued  by  said  justices'  clerk  upon 
the  order  of  the  presiding  justices.  Section 
1**2  of  the  Code  of  Civil  Procedure  defines 
an  order  as  being  "erery  direction  of  a 
court  or  judge,  made  or  entered  in  writ* 
ing,"  other  than  a  judgment.  Hence  it  can 
not  be  held  that  a  general  order  authorising; 
the  clerk  to  sign  all  legal  process  neces- 
sary to  be  issued  is  sufficient  authority.  An 
order,  in  a  legal  sense,  means  a  decision 
giren  in  an  action  pending,  and  during  the 
progress  thereof.  Had  the  legislature  in- 
tended that  the  clerk  should  of  his  own 
motion  issue  all  processes,  it  would  hare  so 
stated,  nor  can  the  statute  be  annulled  by 
the  making  of  a  general  order  as  a  sub- 
stitute therefor. — Nellis  ▼.  Justices'  Court, 
20  CsX  App.  294,  129  Pac  4T2. 


1 102a.    FEES.    The  fees  for  issuance  of  all  processes  and  all  other  fees, 

which  are  allowed  by  law  for  any  official  service  of  the  justices  of  the  peace 

shall  be  exacted  and  paid  in  advance  into  the  hands  of  said  justices'  clerk 

and  be  by  him  accounted  for  in  detail  under  oath  at  such  times  as  inay  be 

required  by  the  board  of  supervisors,  and  paid  into  the  treasury  of  the  county, 

and  all  fees,  fines  and  penalties  received  or  collected  in  said  justices'  court 

shall  be  and  become  the  property  of  the  county. 

History:    Enactment  approved  March  23,  1911,  Stats,  and  Amdts. 
1911,  p.  443. 

1 102b.  SALARIES  OF  JUSTICES  AND  CLERKS.  Said  justices  of  the 
peace  shall  receive  a  salary  of  three  thousand  dollars  per  year,  and  said  jus- 
tices' clerk  shall  receive  a  salary  of  eighteen  hundred  dollars  per  year,  and 
said  deputy  clerks  shall  each  receive  a  salary  of  one  thousand  two  hundred 
dollars  per  year,  each  payable  in  like  manner  and  out  of  the  same  funds  and  at 
like  times  as  county  officers  are  paid,  and  such  salaries  provided  to  be  paid 
to  said  justices  of  the  peace  shall  be  in  lieu  of  all  fees  due  and  to  become  due 
such  justices  of  the  peace  for  the  performance  of  any  official  act. 

[Term  of  office-holders  not  changed.]  Sec.  7.  Nothing  in  this  act  shall  in 
any  way  interfere  with  or  terminate  the  term  of  office  of  any  person  now  hold- 
ing the  office  of  either  justice  of  the  peace  or  clerk  of  the  justices'  court,  but 
immediately  upon  this  act  taking  effect  said  justice  of  the  peace  shall  organize 
said  court  under  the  provisions  of  this  act. 

History:    Enactment  approved  March  23,  1911,  Stats,  and  Amdts. 
1911,  p.  448. 


Ck.  V,  Art.  U.J  Of  TOWNSHIPS — SALARIES  Alt D  FEES  OF.  §  10S 

ARTICLE  n. 

JUSTICES'  COUBTS  IN  TOWNSHIPa 

i  108.    Justices'  courts  and  justices.      [Sal-  §  103c.  Same.    In  counties  of  third  class,  du- 

aries  and  fees  of.]  ties,   etc. 

i  103 [a].  Justices'  courts  and  justices.  [Sal-  f  103d.  Same.     In  counties  of  the  first  class. 

aries  and  fees.]  %  104.    Courts,  where  held. 

1 103%.  Same.     In  cities  and  towns  of  sec-  §  105.    What  justice  may  hold  court  for  an- 

ond  and  one-fourth,  second  and  one-  other. 

half,    second    and    two-thirds    and  1 106.    Territorial    extent   of    civil    jurisdic- 

third  classes.  tion. 

f  103a.  Powers  of  clerks  of  justices  of  the  §  107.    What  justices  successors  of  others. 

peace.  §§  108, 109.  [Repealed.] 
1 103b.  Justices '  clerks.     In  counties  of  the 

seventh  class.     [Repealed.] 

§103.  JUSTICES'  COURTS  AND  JUSTICES.  [SALARIES  AND  FEES 
OF.]  There  shall  be  at  least  one  justice's  court  in  each  of  the  townships  of  the 
state,  for  which  one  justice  of  the  peace  must  be  elected  by  the  qualified 
electors  of  the  township,  at  the  general  state  election  next  preceding  the  expir- 
ation of  the  term  of  the  office  of  his  predecessor. 

[Two  courts.]  In  any  county  where,  in  the  opinion  of  the  board  of  super- 
visors, the  public  convenience  requires  it,  the  said  board  may,  by  order,  pro- 
vide that  two  justice 's  courts  may  be  established  in  any  township,  designating 
the  same  in  such  order;  and  in  such  case,  one  justice  of  the  peace  must  be 
elected  in  the  manner  herein  provided  for  each  of  said  courts. 

[In  cities.]  In  every  city  of  the  first  and  one-half  class  there  must  be  five 
justices  of  the  peace,  and  in  every  city  of  the  second  class  there  must  be  two 
justices  of  the  peace,  and  in  every  city  of  the  second  and  one-fourth,  second 
and  one-half,  second  and  three-fourths,  third  and  fourth  classes  there  must  be 
one  justice  of  the  peace,  to  be  elected  in  like  manner  by  the  electors  of  such 
cities  or  towns,  respectively; 

[Jurisdiction.]  and  such  justices  of  the  peace  of  cities  shall  have  the  same 
jurisdiction,  civil  and  criminal,  as  justices  of  the  peace  of  townships  and  town- 
ship justice's  courts.  Said  justices  of  the  peace  of  cities  and  justice's  courts 
of  cities  shall  also  have  jurisdiction  of  all  proceedings  for  the  violation  of  any 
ordinance  of  any  city  in  which  courts  are  established,  both  civil  and  criminal, 
and  of  all  actions  for  the  collection  of  any  license  required  by  any  ordinance 
of  any  such  city,  and  generally  exercise  all  powers,  duties  and  jurisdiction, 
civil  and  criminal,  of  police  judges,  judges  of  police  courts,  recorder's  courts 
or  mayor's  courts,  within  such  city. 

[Qualifications  of  justices.]  No  person  is  eligible  to  the  office  of  justice  of 
the  peace  in  any  city  of  the  first,  first  and  one-half,  second,  second  and  one- 
fourth,  second  and  one-half,  second  and  three-fourths  or  third  class,  who  has 
not  been  admitted  to  practise  law  in  this  state;  and  no  justice  of  the  peace 
shall  be  permitted  to  practise  law  before  another  justice  of  the  peace  in  the 
eity,  town  or  county  in  which  he  resides,  or  to  have  a  partner  engaged  in  the 
practice  of  law  in  any  justice's  court  in  such  city,  town  or  county. 

[Salaries.]  Every  city  justice  of  the  peace  in  any  city  of  the  first  and  one- 
half  class  shall  receive  a  salary  of  four  thousand  two  hundred  dollars  per 
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annum.  Every  city  justice  of  the  peace  in  any  city  of  the  second  class  shall 
receive  a  salary  of  four  thousand  dollars  per  annum.  Every  city  justice  of 
the  peace  in  any  city  of  the  second  and  one-fourth  class  shall  receive  a  salary 
of  three  thousand  dollars  per  annum.  Every  city  justice  of  the  peace  in  any 
city  of  the  second  and  one-half  class  shall  receive  a  salary  of  four  thousand 
dollars  per  annum.  Every  city  justice  of  the  peace  in  any  city  of  the  second 
and  three-fourths  class  shall  receive  a  salary  of  two  thousand  four  hundred 
dollars  per  annum.  Every  city  justice  of  the  peace  in  any  city  of  the  third  class 
shall  receive  a  salary  of  two  thousand  four  hundred  dollars  per  annum.  Every 
city  justice  of  the  peace  in  any  city  of  the  fourth  class  shall  receive  a  salary 
of  one  thousand  five  hundred  dollars  per  annum.  Each  of  said  justices  of  the 
peace  shall  be  provided  by  the  city  authorities,  or  by  the  board  of  supervisors 
in  counties  where  the  salary  of  the  city  justice  of  the  peace  is  paid  by  the 
county,  with  a  suitable  office  in  which  to  hold  his  court.  The  compensation 
of  the  justice  of  the  peace  of  any  city  shall  be  paid  by  warrants  drawn  each 
month  upon  the  salary  fund,  or  if  there  be  no  salary  fund,  then  upon  the 
general  fund  of  such  city  or  county,  as  the  case  may  be,  such  warrants  to  be 
audited  and  paid  as  salaries  of  any  other  city  or  county  officials. 

[Fees.]  All  fees  which  are  chargeable  by  law  for  services  rendered  by  such 
city  justice  of  the  peace  in  cities  aforesaid  shall  be  by  them  respectively  col- 
lected and  on  the  first  Monday  of  each  month  every  such  city  justice,  or  his 
clerk,  shall  make  a  report,  under  oath,  to  the  city  or  county  treasurer,  as  the 
case  may  be,  of  the  amount  of  fees,  so  by  him  collected  and  pay  the  amount 
so  collected  into  the  city  or  county  treasury,  as  the  case  may  be,  to  the  credit 
of  the  general  fund  thereof.  Said  salaries  shall  be  the  sole  compensation  of 
said  city  justices. 

History:  Enactment  approved  April  1,  1880,  Code  Amdts.  1880, 
(C.  C.  P.  pt.),  p.  34;  amendment  approved  March  31,  1891,  Stats,  and 
Amdts.  1891,  p.  456;  March  10,  1899,  Stats,  and  Amdts.  1899,  p.  88; 
March  7,  1901,  Stats,  and  Amdts.  1900-1,  p.  100;  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  117;  Act  held  uncon- 
stitutional, see  history,  §  5;  amendment  approved  March  19,  1908, 
Stats,  and  Amdts.  1903,  p.  210;  March  3,  1905,  Stats,  and  Amdts.  1905, 
p.  49;  March  11,  1907,  Stats,  and  Amdts.  1907,  p.  190,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  431;  February  22,  1909,  Stats,  and  Amdts.  1909, 
p.  47;  AprU  29,  1911,  Stats,  and  Amdts.  1911,  p.  1215;  April  2,  1917, 
Stats,  and  Amdts.  1917,  p.  34;  May  10,  1919,  Stats,  and  Amdts.  1919, 
p.  467;  June  3,  1921,  Stats,  and  Amdts.  1921,  p.  1652.  In  effect  August  2, 
1921. 

Editorial  Note:  Section  103  was  amended  twice  in  1919,  first  on 
May  10,  and  second  on  May  27;  the  amendment  of  May  27  is  given 
below  as  §  103 [a].  The  amendment  of  1921  is  without  repealing  clause, 
and  does  not  designate  whether  the  legislature  intended  to  amend  the 
amendment  of  May  10,  or  of  May  27,  1919. 


JUSTICES '  COURTS  AND  JUSTICES. 

1.  Amendments  —  Constitutionality     of 

amendment  of  1880. 

2.  Construction    of   section — Applying. 
3,4.  City  justices — Character  of  courts  of. 

5.  Same — Cities  of  fourth  «lass. 

6.  Same — Election  of. 

7.  Same — Furnishing  suitable  offices  for 

— Freeholder  charter. 

8.  Same — Salary  of — Payment — Construc- 

tion of  code. 
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9.  Disability  of  justices  of  the  peace— 
As  to  generally. 

10.  Same — Mayors  in  cities. 

11.  Eligibility  to  be  a  justice  of  the  peace 

— As  to  generally. 

12.  Failure    of   successor   to   qualify — In- 

cumbent entitled  to  discharge  the  du- 
ties, etc. 

13.  Fees  of — As  to  generally. 

14.  Habeas  corpus — Commitment  by  mag- 

istrate. 
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15.  Justices  of  the  peace  in  townships- 
Election  of. 

16,17.  Same — Number  to  be  elected. 

18, 19.  Same— Right  of  voters  to  elect  two 
justices  regardless  of  proclamation. 

20.  Same— Second  justices'  court— Estab- 

lishing by  board  of  supervisors. 

21.  Organization  of  justices'  courts— Pro- 

vided for. 

22.  Salary  of  justices  of  the  peace. 

23.  Tenure  of  office — Of  justice  of  peace. 

As  to  Justices'  court*,  see,  post,  6  110  and 
note. 

1.  Aneiimeitt-Tbe  constitutionality  of 
amendment  of  1880  of  this  section,  in  con- 
nection with  sections  84  and  110,  held  to 
be  constitutional  In  People  ex  pel.  Pennle  v. 
Ransom,  68  Cal.  668,  661.  See  Bishop  v. 
City  of  Oakland,  58  Cal.  672,  574;  Jenks 
v.  City  of  Oakland,  68  Cal.  676;  Cogglns  v. 
City  of  Sacramento,  69  Cal.  599;  Bailey  v. 
Board  Supervisors  San  Joaquin  Co.,  66  Cal. 
10,  4  Pac.  768;  Ex  parte  Henshaw,  73  Cal. 
486,  507,  16  Pac.  110. 

2.  Construction  of  section — Applying  it 
to  Justices  elected  at  the  general  election 
of  1879,  as  well  as  to  those  subsequently 
elected.— Shearer  v.  City  of  Oakland,  67  Cal. 
633,  8  Pac.  384. 

As  to  eoutroetloi  as  to  salary,  see  pars. 
3,  20,  22,    this  note. 

g.    CUr  Justices— Character  of  court*  of, 
—Justices'    courts    in   municipalities    are    a 
part   of    the   constitutional   Judiciary.  —  See 
People  ex  rel.  Pennie  v.  Ransom,  58  Cal.  558, 
561;  People  ex  rel.  Wood  v.  Sands,  102  Cal. 
12    36  Pac.  404;  Kahn  v.  Sutro,  114  Cal.  316, 
333.  83  L.  R.  A.  620,  46  Pac.  87;  In  re.  Mit- 
chell, 120  Cal.  384,  890,  52  Pac,   799. 
See,  ante,  8  85  and  note  pars.  6,  10. 
4.    Justices'   courts   in   municipalities  are 
inferior  courts,  and  where  they  existed  by 
special   charter  at  time  of  the  adoption  of 
the  present  constitution,  are  not  disturbed 
or  superseded;  the  question  whether  a  gen- 
eral law  has  repealed  or  affected  a  special 
charter  on  that  subject,  is  one  of  legislative 
Intent.— Ex    parte    Armstrong,    84    Cal.    655, 
24  Pac.  598. 

a.     Same Cities  of  fourth  class  shall  have 

one  Justice  of  the  peace  under  this  section 
as  amended  by  Statutes  1899,  p.  88.— Ex 
parte  Fedderwitz,  6  Cal.  Unrep.  662,  62  Pac. 
93:. 

a.  Same  —  Election  of  under  this  sec- 
tion.—Ex  parte  Henshaw,  73  Cal.  486,  506, 
15  Pac.  110.  See  Milner  v.  Reibenstein,  85 
Cal  593,  696,  24  Pac.  935;  People  ex  rel. 
Wood  v.  Sands,  102  Cal.  12,  17,  36  Pac.  404. 

7.  Same— Furnishing  suitable  ©nice  for— 
Freeholder  ekarter.— Provision  does  not  ap- 
ply to  city  of  Fresno,  which  is  a  freeholder 
city,  having  a  police  court  of  Its  own  (Sloss, 
J.,  dis.). — Graham  v.  Fresno,  151  Cal.  467,  91 
Pac.  147. 

H.  «ame— Salary  of— Payment — Construc- 
ts of  ee«e«— It  is  the  intention  of  section 


103  that  the  salary  of  city  Justices  shall  be 
paid  by  the  city  for  which  they  are  elected, 
though  that  Intention  is  not  expressly 
therein  stated,  and  that  the  payments  shall 
be  made  monthly.-^Tenks  v.  City  of  Oak- 
land, 68  Cal.  576.  See  County  of  Los  An- 
geles v.  City  of  Los  Angeles,  65  Cal.  476, 
4  Pac.  453;  Milner  v.  Reibenstein,  85  Cal. 
693,  696,  24  Pac.  935. 
See,  ante,  §  97. 


9.  Disabilities  of  Justices  of  the  pea< 
As  to  generally.— As  to  the  disability  of  Jus- 
tices of  the  peace,  see,  post,  9  170  et  seq. 
and  notes. 

10.  game— Mayors  la  eltlea  of  over  ten 
thousand  inhabitants  not  to  act  as. — Act 
March  8,  1887,  Stats,  and  Amdts.  1887,  p.  51, 
I  Henning's  General  Laws,  3d  ed.,  p.  2314. 

11.  Eligibility  to  be  a  Justice  of  the  peace 
— As  to  generally.— As  to  eligibility  to  be 
elected  Justice  of  the  peace, — as  to,  see,  post, 
§  159  and  note. 

12.  Failure  of  successor  to  qualify— In- 
cumbent entitled  to  discharge  the  duties 
and  receive  the  compensation  until  his  suc- 
cessor qualifies  (Pol.  Code,  §  879),  and  on 
his  failure  to  qualify,  it  seems,  for  the  en- 
tire term  for  which  such  successor  was 
elected. — French  v.  County  of  Santa  Clara, 
69  Cal.  619,  11  Pac.  80. 

See,  post,  {  111  and  note. 

18,  Fees  of— As  to  generally. — See,  ante, 
5  91  and  note;  Const.  1879,  art.  VI,  8  16,  I 
Henning's  General  Laws,  3d  ed.,  p.  llv. 

14.  Habeas  corpus— Commitment  by  mag- 
istrate—Writ denied  on  the  authority  of 
People  v.  Look,  143  Cal.  218,  76  Pac.  1028; 
People  v.  Warner,  147  Cal.  548,  82  Pac.  196; 
and  this  and  sections  808,  811,  Penal  Code, 
et  seq. — Ex  parte  Stevens,  16  Cal.  App.  424, 
117  Pac.  1127. 

15.  Justices  of  the  peace  la  townships- 
Election  of  provided  for  by  this  section. — 
People  ex  rel.  Wood  v.  Sands,  102  Cal.  12, 
17,  36  Pac.  404. 

16.  Same— Number  to  be  elected. — Where 
a  township  has  over  five  thousand  inhabi- 
tants, but  it  is  provided  by  charter  with  a 
city  Justice  of  the  peace,  it  is  not  entitled, 
under  the  provisions  of  section  4014,  Po- 
litical Code,  to  more  than  one  Justice  of 
the  peace.  The  term  "elected,"  as  employed 
in  section  4014,  Political  Code,  is  not  synon- 
ymous with  "elected  by  the  popular  vote 
of  the  people." — Odell  v.  Rihn,  19  Cal.  App. 
713,  127  Pac.  802. 

17.  Where  It  is  conceded  that  the  official 
proclamation  called  only  for  the  election 
of  one  Justice  of  the  peace,  and  no  showing 
is  made  that  the  great  body  of  the  electors 
had  actual  notice  and  knowledge  of  the  fact 
that  two  candidates  for  the  office  of  Justice 
of  the  peace  might  and  should  be  voted  for 
and  elected,  and  that  one  or  more  of  the 
electors  voted  for  two  candidates  for  the 
office  of  Justice  of  the  peace,  It  can  not 
logically  be  said  that  an  election  was  held 
by  the  people  to  fill  more  than  the  one  office 
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called  for  In  the  official  proclamation  of  the 
election.  In  other  words,  where  there  was 
no  notice  by  official  proclamation  or  in  fact 
that  an  election  was  to  be  held  for  the  pur- 
pose of  filling;  two  offices,  it  must  be  held 
that  In  fact  there  was  no  election  for  any) 
office  other  than  the  particular  office  desig- 
nated in  the  official  proclamation.  In  the 
absence  of  such  a  showing:,  it  will  be  pre- 
sumed that  the  electors  generally  acted  upon 
the  information  conveyed  to  them  by  the 
official  proclamation  that  there  was  but  one 
Justice  of  the  peace  to  be  voted  for  and 
elected,  and  that  the  voters  cast  their  bal- 
lots accordingly. — Odell  v.  Rihn,  19  Cal.  App. 
713,  127  Pac  802,  804. 

18.  Same— »Rla-ht  of  voters  to  elect  two 
Justices  regardless  of  proclamation. — If  the 

electors  of  the  township  had  in  fact  voted 
for  two  justices  of  the  peace  at  the  election 
in  question,  two  should  have  been  declared 
elected,  even  though  the  proclamation  of 
the  board  of  supervisors  called  for  the 
election  of  but  one.  In  such  case,  the  stat- 
ute gives  notice  of  the  time  and  place,  of 
the  election  and  the  officers  to  be  elected, 
and  the  voters  have  a  right  to  take  notice 
of  the  law,  and  deposit  their  ballots  at  the 
time  and  place  prescribed,  notwithstanding 
that  the  officer  whose  duty  it  was  to  give 
notice  of  the  election  fails  in  that  duty. — 
Almon  v.  McEvoy,  19  Cal.  App.  141,  124 
Pac.  874. 

19.  Although  a  township,  at  the  time  of 
the  election  of  one  Justice  of  the  peace,  was 
entitled   to   two  justices  of  the  peace,   yet 


where  it  appears  that  the  election  was  held 
for  only  one  justice  of  the  peace,  and  that 
the  voters  cast  their  ballots  for  only  one 
candidate  each,  the  minority  candidate  is 
not  entitled  to  a  writ  of  mandate  to  com- 
pel the  board  of  supervisors  of  the  county 
to  Issue  to  him  a  certificate  of  election  as 
a  second  Justice  of  the  peace  of  the  town- 
ship. In  such  case,  there  was  a  failure 
to  choose  the  second  justice. — Almon  v.  Mc- 
Evoy, 19  Cal.  App.  141,  124  Pac  874. 


Same  — Second  Justices'  court  — Es- 
tablishing by  board  of  supervisors  is  pro- 
vided for  by  this  section  as  amended  by  act 
of  March  81,  1891  (Stats,  and  Amdts.  1891, 
p.  456). — People  v.  Sands,  4  Cal.  Unrep.  424, 
85  Pac.  880. 


21.     Organisation  of  Justices9 
vided   for   in    this   section. — People    ex   rel. 
Wood  v.  Sands,  102  Cal.  12,  17,  36  Pac  404. 


Salary  of  justices  of  the  peace. — Until 
the  re-enactment  of  this  section  (Stats. 
1911,  p.  216),  there  was  no  law  providing 
any  salary  for  a  justice  of  the  peace  in  a 
city  of  the  second  and  one-half  class,  and 
during  that  interval  the  Incumbent  of  the 
office  had  no  right  to  a  salary. — Puterbaugh 
v.  Wadham,  162  Cal.  612,  617,  619. 

23.  Tenure  of  office— Of  Justice  of  the 
peace  is  prescribed  by  this  section,  and  is 
two  years. — Bailey  v.  Board  of  Supervisors 
San  Joaquin  Co.,  66  Cal.  10,  4  Pac.  768; 
Milner  v.  Relbensteln,  85  Cal.  593,  596,  24 
Pac.  935.  See  People  ex  rel.  Richardson  v. 
Cobb,  133  Cal.  74,  76,  66  Pac.  325. 


§103[a].    JUSTICES'    COURTS    AND    JUSTICES.      [SALARIES    AND 
FEES.]    There  shall  be  at  least  one  justice's  court  in  each  of  the  townships  of 
the  state,  for  which  one  justice  of  the  peace  must  be  elected  by  the  qualified 
electors  of  the  township,  at  the  general  state  election  next  preceding  the  ex 
piration  of  the  term  of  office  of  his  predecessor. 

[In  counties.]  In  any  county  where,  in  the  opinion  of  the  board  of  super- 
visors, the  public  convenience  requires  it,  the  said  board  may,  by  order,  provide 
that  two  justices'  courts  may  be  established  in  any  township,  designating  the 
same  in  such  order ;  and  in  such  case,  one  justice  of  the  peace  must  be  elected 
in  the  manner  herein  provided  for  each  of  said  courts. 

[In  cities  of  various  classes.]  In  every  city  of  the  first  and  one-half  class 
there  must  be  five  justices  of  the  peace,  and  in  every  city  of  the  second  class 
there  must  be  two  justices  of  the  peace,  and  in  every  city  of  the  second  and  one- 
half  class  there  must  be  one  justice  of  the  peace,  and  in  every  city  of  the  third 
and  fourth  classes  there  must  be  one  justice  of  the  peace,  to  be  elected  in  like 
manner  by  the  electors  of  such  cities  or  towns,  respectively;  and  such  justices 
of  the  peace  of  cities  shall  have  the  same  jurisdiction,  civil  and  criminal,  as 
justices  of  the  peace  of  townships  and  township  justice's  courts. 

[Jurisdiction.]  Said  justices  of  the  peace  of  cities  and  justice's  courts  of 
cities  shall  also  have  jurisdiction  of  all  proceedings  for  the  violation  of  any 
ordinance  of  any  city  in  which  courts  are  established,  both  civil  and  criminal, 
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and  of  all  actions  for  the  collection  of  any  license  required  by  any  ordinance 
of  any  such  city,  and  generally  exercise  all  powers,  duties  and  jurisdiction, 
civil  and  criminal,  of  police  judges,  judges  of  the  police  courts,  recorder's 
court  or  mayor's  courts,  within  such  city. 

[Qualifications.]  No  person  is  eligible  to  the  office  of  justice  of  the  peace 
in  any  city  of  the  first,  first  and  one-half,  second,  second  and  one-half  or  third 
class,  who  has  not  been  admitted  to  practice  law  in  this  state ;  and  no  justice 
of  the  peace  shall  be  permitted  to  practice  law  before  another  justice  of  the 
peace  in  the  city,  town  or  county  in  which  he  resides,  or  to  have  a  partner 
engaged  in  the  practice  of  law  in  any  justice's  court  in  such  city,  town  or 
county. 

[Salaries  of  city  justices.]  Every  city  justice  of  the  peace  in  any  city  of 
the  first  and  one-half  class  shall  receive  a  salary  of  four  thousand  two  hundred 
dollars  per  annum,  and  every  city  justice  of  the  peace  in  any  city  of  the  second 
class  shall  receive  a  salary  of  four  thousand  dollars  per  annum,  and  every 
city  justice  of  the  peace  in  any  city  of  the  second  and  one-half  class  shall 
receive  a  salary  of  three  thousand  dollars  per  annum,  and  every  city  justice 
of  the  peace  in  any  city  of  the  third  class  shall  receive  a  salary  of  two  thousand 
dollars  per  annum,  and  every  city  justice  of  the  peace  in  any  city  of  the  fourth 
class  shall  receive  a  salary  of  one  thousand  five  hundred  dollars  per  annum; 
and  each  justice  of  the  peace  shall  be  provided  by  the  city  authorities,  or  by 
the  board  of  supervisors  in  counties  where  the  salary  of  the  city  justice  of 
the  peace  is  paid  by  the  county,  with  a  suitable  office  in  which  to  hold  his 
court.  The  compensation  of  the  justice  of  the  peace  of  any  city  shall  be  paid 
by  warrants  drawn  each  month  upon  the  salary  fund,  or  if  there  be  no  salary 
fund,  then  upon  the  general  fund  of  such  city  or  county,  as  the  case  may  be, 
such  warrants  to  be  audited  and  paid  as  salaries  of  any  other  city  or  county 
officials. 

[Fees.]  All  fees  which  are  chargeable  by  law  for  services  rendered  by  such 
city  justice  of  the  peace  in  cities  aforesaid  shall  be  by  them  respectively  col- 
lected, and  on  the  first  Monday  of  each  month  every  such  city  justice,  or  his 
clerk,  shall  make  a  report,  under  oath,  to  the  city  or  county  treasurer,  as  the 
case  may  be,  of  the  amount  of  fees  so  by  him  collected  and  pay  the  amount  so 
collected  into  the  city  or  county  treasury,  as  the  case  may  be,  to  the  credit  of 
the  general  fund  thereof.  Said  salaries  shall  be  the  sole  compensation  of  said 
city  justices. 

History:  The  history  to  8  103  is  given  to  preceding  section;  amend* 
ment  given  above  approved  May  27,  1919,  Stats,  and  Amdts.  1919,  p. 
1857.    In  effect  July  27, 1919. 

See  editorial  note  to  preceding  section. 

§103%.  SAME.  IN  CITIES  AND  TOWNS  OF  SECOND  AND  ONE- 
FOURTH,  SECOND  AND  ONE-HALF,  SECOND  AND  TWO-THIRDS  AND 
THIRD  CLASSES.  CLERKS  OF,  DUTIES,  ETC.  Every  city  justice 's  court 
in  any  city  or  town  of  the  second  and  one-fourth,  second  and  one-half,  second 
and  three-fourths  and  third  classes  shall  have  a  clerk,  who  shall  be  appointed 
by  the  justice  of  the  peace  of  said  court,  subject  to  the  approval  of  the  board 
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of  supervisors  of  the  county,  and  shall  hold  office  during  the  pleasure  of  said 
justice.  Said  clerk  shall  give  a  bond  in  the  sum  of  five  thousand  dollars,  with 
at  least  two  sureties  to  be  approved  by  the  mayor,  conditioned  for  the  faithful 
discharge  of  the  duties  of  his  office.  He  shall  keep  a  record  of  the  proceedings 
of  said  court,  and  issue  all  process  ordered  by  the  justices  of  said  court,  and 
receive  and  pay  into  the  city  treasury  all  fines,  forfeitures  and  fees  paid  into 
said  court.  He  shall  render  each  month  to  the  city  council  an  exact  account 
under  oath  of  all  fines,  forfeitures  and  fees  paid  and  collected.  He  shall  pre- 
pare bonds,  justify  bail,  when  the  amount  has  been  fixed  by  the  court  or  jus- 
tice, and  may  administer  and  certify  oaths  and  shall  remain  in  the  court- 
rooms of  said  court  during  court  hours  and  during  such  reasonable  times  there- 
after as  may  be  necessary  for  the  proper  performance  of  his  duty.  He  shall 
have  custody  of  all  records  and  papers  of  sal  J  justice's  court.  Every  clerk 
of  the  justice's  court  in  any  city  or  town  of  the  second  and  one-fourth  class 
shall  receive  a  salary  of  one  thousand  six  hundred  dollars  per  annum.  Every 
clerk  of  the  justice's  court  in  any  city  or  town  of  the  second  and  one-half  class 
shall  receive  an  annual  salary  of  two  thousand  one  hundred  dollars.  Every 
clerk  of  the  justice's  court  in  any  city  or  town  of  the  second  and  three-fourths 
class  shall  receive  an  annual  salary  of  one  thousand  five  hundred  dollars. 
Every  clerk  of  the  justice's  court  in  any  city  or  town  of  the  third  class  shall 
receive  an  annual  salary  of  one  thousand  two  hundred  dollars;  said  salaries 
shall  respectively  be  payable  in  equal  monthly  instalments  out  of  the  treasury 
of  said  cities  and  said  salaries  shall  be  the  full  compensation  for  all  services 
rendered  by  the  clerks  of  said  courts. 

History:  Enactment  approved  March  10,  1909,  Stats,  and  Amdts. 
1909,  p.  268;  amendment  approved  April  29,  1911,  Stats,  and  Amdts. 
1911,  p.  1214;  AprU  23,  1913,  Stats,  and  Amdts.  1913,  p.  68;  June  3,  1921, 
Stats,  and  Amdts.  1921,  p.  1656.    In  effect  August  2,  1921. 

§103a.  POWERS  OF  CLERKS  OF  JUSTICES  OF  THE  PEACE.  In  every 
township  wherein  provision  is  made  by  law  for  a  clerk,  or  clerks,  for  the  jus- 
tice of  the  peace,  or  the  justices  of  the  peace,  of  such  township,  said  clerk  or 
clerks,  in  addition  to  the  other  powers  conferred  upon  them  by  law,  shall  have 
power  to  administer  and  certify  oaths  to  affidavits,  and  all  papers,  documents 
or  instruments  used  in,  or  in  connection  with,  the  civil  actions  or  proceedings 
in  such  justices'  courts  and  to  issue  summons  and  other  writs  in  civil  actions 
in  said  courts  in  the  name  of  the  justice  before  whom  the  same  is  pending  or 
out  of  whose  court  the  same  is  issued. 

History:  Enactment  approved  May  29,  1915,  Stats,  and  Amdts. 
1915,  p.  942.    In  effect  August  8,  1915. 

§  103b.    JUSTICES'  CLERKS.  IN  COUNTIES  OF  THE  SEVENTH  CLASS. 

[Repealed.] 

History:  Enacted  April  29,  1915,  Stats,  and  Amdts.  1915,  p.  303; 
repeal  approved  May  7,  1919,  Stats,  and  Amdts.  1919,  p.  348.  In  effect 
July  22,  1919. 

§  103c.    SAME.    IN  COUNTIES  OF  THIRD  CLASS,  DUTIES,  ETC.    In 

counties  of  the  third  class  in  townships  having  a  population  of  more  than  sev- 
enty-five thousand  as  said  population  was  determined  by  the  federal  census 
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taken  in  the  year  Anno  Domini  1910,  where  provision  is  not  otherwise  made 
by  law,  there  shall  be  one  justice's  clerk  and  one  justice's  deputy  clerk  who 
shall  be  appointed  by  the  justice  of  the  peace  or  justices,  if  more  than  one, 
and  who  shall  hold  office  at  the  pleasure  of  such  justice  or  justices.  Said 
clerk  and  deputy  shall  be  appointed  immediately  on  this  act  taking  effect  and 
shall  take  the  oath  of  office  prescribed  for  county  officers  and  give  a  bond  in 
the  sum  of  five  thousand  dollars,  conditioned  on  the  faithful  discharge  of  the 
duties  of  the  office,  which  bond  shall  be  approved  and  filed  in  the  same  manner 
as  the  bonds  of  county  officers.  If  a  surety  company  be  the  surety  on  such 
bond,  the  premium  or  charge  therefor  shall  be  paid  by  the  county  in  the  same 
way  and  shall  be  governed  by  the  same  restrictions  as  to  the  amount  of  pre- 
mium as  are  the  bonds  of  county  officers.  Such  justice's  clerk  and  justice's 
deputy  clerk  shall  perform  the  duties  required  of  them  by  law,  and  in  addition 
such  clerical  duties  in  connection  with  the  business  of  the  court  as  is  required 
of  such  clerk  or  deputy  by  the  justice  or  justices  of  said  court.  The  board  of 
supervisors  shall  provide  in  a  convenient  locality  a  suitable  office  for  the  jus- 
tice's clerk.  The  said  justice's  clerk  and  deputy  justice's  clerk  shall  be  in 
attendance  at  his  office  or  the  court  and  in  the  discharge  of  official  business 
daily  from  nine  a.  m.  until  five  p.  m. 

Sec.  2.  [Effect  of  act.]  The  provisions  of  this  act,  so  far  as  they  are  sub- 
stantially the  same  as  existing  statutes  governing  counties  of  this  class,  must 
be  construed  as  continuations  thereof  and  not  as  new  enactments ;  and  nothing 
in  this  act  contained  shall  be  deemed  to  shorten  or  extend  the  term  of  office 
or  employment  of  any  person  holding  office  or  employment  under  the  pro- 
visions of  such  statutes,  nor  to  increase  or  decrease  the  compensation  paid  to 
or  received  by  any  such  person  under  the  provisions  of  such  statute,  except  as 
otherwise  herein  expressly  provided. 

History:  Enactment  approved  May  31,  1917,  Stats,  and  Amdts.  1917, 
p.  1394;  amendment  approved  June  2,  1921,  Stats,  and  Amdts.  1921, 
p.  1124.    In  effect  August  1,  1921. 

§  103d.  SAME.  IN  COUNTIES  OF  THE  FIEST  CLASS.  In  any  town- 
ship in  counties  of  the  first  class,  where  provision  for  the  appointment  of  jus- 
tice's clerks,  their  powers  and  compensation  is  not  now  provided  for  by  law, 
the  justice  of  the  peace  may  appoint  a  clerk,  who  shall  receive  no  pay  or  com- 
pensation whatever  from  the  state,  county  or  body  politic,  and  for  whose  acts 
the  said  justice  so  appointing  such  clerk  shall  be  liable  upon  his  official  bond. 

[To  administer  oaths.]  Such  justice's  clerk  shall  be  authorized  to  admin- 
ister oaths,  take  and  certify  affidavits;  to  issue  and  sign  writs,  summons  and 
all  other  process  in  any  action  or  proceeding  in  the  justice's  court  of  the  town- 
ship for  which  they  are  appointed,  or  pending  before  any  justice  of  the  peace 
of  said  township,  in  the  name  of  the  justice  before  whom  the  same  is  pending 
or  out  of  whose  court  the  same  is  issued,  which  shall  be  substantially  in  the 
following  form: 

Justice  of  the  Peace. 
By 

Clerk. 
is* 
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[To  sign  and  certify  all  papers,  etc.]    All  legal  papers  of  every  kind  in 

actions  or  proceedings  in  such  justice's  court  and  all  papers,  transcripts  or 

records  which  are  required  to  be  issued,  signed  or  certified  by  said  justice  of 

the  peace  may  be  signed,  issued  or  certified  by  said  clerk,  and  all  complaints, 

answers  and  other  papers  required  to  be  filed  in  said  justice's  court  may  be 

filed  with  such  justice's  clerk,  and  such  clerk  shall  be  authorized  and  is 

empowered  to  make  entry  in  the  official  docket  and  other  books  required  to  be 

kept  by  said  justice  of  the  peace,  of  the  actions  and  proceedings  in  said  court, 

and  such  clerk  shall  have  all  the  powers  of  justice's  clerks  now  or  hereafter 

provided  by  law. 

History:   Enactment  approved  April  8,  1919,  Stats,  and  Amdts.  1919, 
p.  35.    In  effect  July  22,  1919. 

§103e.    JUSTICES'  OLESKS  IN  CITIES  OF  SECOND  CLASS.    {NEW.] 

In  every  city  or  town  of  the  second  class  each  justice  of  the  peace  of  said  city 
shall  have  a  clerk  who  shall  be  appointed  by  each  justice  of  the  peace  and  who 
shall  hold  office  during  the  pleasure  of  said  justice.  Said  clerks  shall  be 
appointed  immediately  upon  this  act  taking  effect  and  shall  take  the  oath  of 
office  prescribed  for  county  officers,  and  each  one  shall  give  a  bond  in  the  sum 
of  one  thousand  dollars  conditioned  for  the  faithful  discharge  of  the  duties  of 
the  office,  which  bond  shall  be  approved  and  filed  in  the  same  manner  as  are 
bonds  of  county  officers. 

[Powers  and  duties.]  Each  of  said  justice's  clerks  shall  be  authorized  to 
administer  oaths  take  and  certify  affidavits  and  shall  be  authorized  to  issue, 
and  sign  writs,  summons  and  all  other  processes  in  any  action  or  proceeding 
in  the  justice's  court  of  the  city  for  which  they  are  appointed  or  pending 
before  any  justice  of  the  peace  in  said  city  in  the  name  of  the  justice  before 
whom  the  same  is  pending  or  out  of  whose  court  the  same  is  issued  which  shall 
be  in  substantially  the  following  form : 


Justice  of  the  Peace. 

By 

Clerk. 

All  legal  papers  of  every  kind  in  actions  or  proceedings  in  the  justice  's  court 
*hall  be  issued  by  each  of  said  clerks  in  the  manner  and  form  hereinabove  set 
out.  The  said  justices'  clerks  shall  issue,  sign  or  certify  to  any  and  all  papers, 
transcripts  or  records  which  are  required  to  be  issued,  signed  or  certified  by 
the  said  justices  of  the  peace.  All  complaints,  answers,  and  all  other  pleadings 
and  papers  required  to  be  filed  in  said  justice's  court  shall  be  filed  with  either 
one  of  the  clerks,  of  said  court  who  shall  keep  a  permanent  record  of  all  such 
actions  and  proceedings  in  the  justice's  docket,  now  provided  by  law  to  be 
kept  by  the  justice,  The  said  clerks  shall  keep  a  record  of  the  proceedings  of 
said  court  and  shall  have  the  custody  of  all  records  and  papers  of  the  same. 
All  fees  for  the  issuance  of  all  processes,  or  other  fees,  which  are  by  law  allowed 
for  any  official  service  of  the  justice  of  the  peace  shall  be  exacted  and  paid  in 
advance  into  the  hands  of  the  clerk  of  said  justice's  court,  which,  together 
with  all  fees,  fines,  forfeitures  or  penalties  received  in  said  justice's  court 
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shall  be  paid  into  the  city  treasury.  Each  of  the  said  clerks  shall  render  each 
month  to  the  city  council  an  exact  and  detailed  account  under  oath,  of  all 
fines,  forfeitures,  penalties  or  fees  received. 

[Clerk  of  police  court.]  Each  justice's  clerk  shall  also  act  as  a  clerk  of  the 
police  court  of  said  city  and  the  compensation  provided  for  the  clerk  of  said 
police  court  shall  be  in  full  compensation  for  all  services  rendered  as  clerk  of 
the  justice's  court.  Each  justice's  clerk  shall  be  in  attendance  at  his  office  in 
the  discharge  of  official  business  daily  from  nine  a.  m.  until  five  p.  m. 

§  104.  COURTS,  WHERE  HELD.  A  justice 's  court  may  be  held  at  any  place 
selected  by  the  justice  holding  the  same,  in  the  township  for  which  he  is 
elected  or  appointed  ,*  and  such  court  shall  be  always  open  for  the  transaction 

of  business. 

History:  Enacted  March  11,  1872;  continued  municipal  criminal 
court  of  San  Francisco;  amendment  into  present  form  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  34. 

Am    to    court    being    always    open,    other  As  to  onlee  anon,  see,  ante,  S  88  and  note. 

provisions, — as  to,  see,   ante,   IS  48,   78  and 
notes. 

§105.    WHAT  JUSTICE  MAY  HOLD  COURT  FOR  ANOTHER.    A  justice 

of  the  peace  of  any  township,  or  city,  or  city  and  county  may  hold  the  court  of 

any  other  justice  of  the  peace  of  any  township,  city  and  county,  or  city  within 

the  same  county,  at  his  written  request,  and  while  so  acting  shall  be  vested  with 

all  the  powers  of  the  justice  for  whom  he  so  holds  court.    In  which  case  the 

proper  entry  of  the  proceedings  before  the  attending  justice  subscribed  by  him 

shall  be  made  in  the  docket  of  the  justice  for  whom  he  so  holds  the  court ;  and 

the  same  shall  be  prima  facie  evidence  of  such  proceedings,  and  form  and 

become  a  part  of  the  record  of  any,  or  any  part  of  any  and  all  actions,  causes, 

or  proceedings  had  before  such  attending  justice  while  so  holding  the  court. 

History:  Enacted  March  11,  1872,  regulating  election  and  term  of 
judges  of  municipal  criminal  court;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  34;  February  16,  1897,  Stats, 
and  Amdts.  1897,  p.  8. 

HOLDING   COUBT   FOR   ANOTHER  In  the  powers  granted  by  the  provisions  of 

JUSTICE  *nis  section- — People  v.  San  some,  98  Cal.  235, 

,     ^  ,  .,    ,  .        "  .  ,      M  .  240,  33   Pac.   202;  People  v.  Sehorn,  116  Cal. 

1.  Course  laid  down  in  section  must  be  fol-  503   48  Pac  495 

lowed.  4     The  lrreffular|ty>  lf  there  ls  one    does 

2.  Interchange     of     judges  — Of     superior      not   affect   a   substantial   right    of   the   ac- 

court.  cused.  and  furnishes  no  grounds  for  quash- 

3,  4.  Preliminary    examination — Calling    other  lng  the  Information. — See  People  v.  Rodrigo. 

justice.  69  Cal.   601,  8  Am.  Cr.  Rep.  53,  11  Pac.  481; 

5.  Same— Order  requesting  another  to  act.  People  v.  Sehorn,  116  Cal.  603,  505,  48  Pac. 

6.  Same  —  Same  —  Failure    to    subscribe 

docket.  5*     Same— Order   requesting   another   Jun- 

m  mjm  ^  ^     ^.  _  _.      tiee  to  act   need  not  set  forth   the  reasons 

1.     Cowrae  laid  town  by  tbla  section  mast       why   the  reqUest  was  made.— People  v.  Se- 


foUowe*  In  order  to  confer  upon  a  jus-  horn    116  Cal    603    50g    4g  pac    49g 
tlce  of  the  peace  jurisdiction  to  try  a  cause 

In  another  township,  and  if  it  be  not  fol-  M  *     Same  —  Same  —  Failure    to    subscribe 

lowed,   judgment   rendered   by   such   justice  ?oc*''    by    *ucn    °ther   !«■«<*.   **    required 

ls    not    Talid.— Harlan    v.    Gladding,    7    Cal.  by  thi»  section  of  the  code,  does  not  affect 

App    4f    53.  »3  Pac    400  any   8ubstantlal    ri£ht   of   the   accused,    this 

*       '       '  '         '  section     being    merely    directory     and     not 

>  7.^^!*  ,      !W*"!r  Z   ■ao*rior  mandatory,   and   It   not  appearing   that  any 

I.  is  provided  for  in  section  71.  ante.  materinl  proceeding  must  be  so  entered  and 

Preliminary    examination— -Calling    In  subscribed  n   a  preliminary  hearing. — People 

Juatlee  to  hold  or  complete,  is  with-  v*.  Sehorn,  116  Cal.  603,  507,  48  Pac.  495. 
C.  C.  P. — 11                                                                  1«1 


M  lSt-US  JUSTICES*  COntTS— IVRSITOUAL  jraiSIMCTIOX.  IPC  I,  Tft.  I. 

§106.    TERRITORIAL  EXTENT  OF  CIVIL  JURISDICTION.     The  civil 

jurisdiction  of  justices'  courts  extends  to  the  limits  of  the  townships  in  which 

they  are  held;  but  mesne  and  final  process  of  any  justice's  court  in  a  county 

may  be  issued  to  and  served  in  any  part  of  the  county. 

History:  Enacted  March  11,  1872,  and  governed  jurisdiction  of 
municipal  criminal  court;  amendment  into  present  form  approved 
April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pO,  p.  34. 


1.     WWrc  a  pity  has  e*Btraete4  to  per-       sides.     If  brought  in  the  place  of  perform- 
term   mm    »MIbbj|««   at  a    paiilialai    place,       a  nee,   the   summons   may    be   served    in    the 


and  resides  in  a  different  county,  an  action  county    in    which    the    defendant    resides. — 

to  recover  damages  for  breach  of  this  con-  Cole  v.  Fisher,  66  CaL.  441,  5  Pac.  515. 
tract   may   be   brought  either   in   the   town-  &***  P°8t*  II  832«  848  and  notes, 

ship  or  city  where  the  contract  was  to  be  Aa    to    territorial   Jwladiitl— ,    see,    ante. 


performed,   or   in   which   the  defendant   re-       8  94  and  note;  post,  $$  112,  925  and  notes. 


§107.    WHAT  JUSTICES  SUCCESSORS  OF  OTHERS.    The  justices  of  the 

peace  elected  in  the  townships  at  the  general  state  election  of  eighteen  hundred 

And  seventy-nine,  or  persons  appointed  to  fill  their  places,  are  successors  of  the 

justices  of  the  peace  of  the  townships,  respectively,  who  held  office  at  the  time 

of  such  election;  and,  in  case  the  townships  of  any  county  are  hereafter  changed 

or  altered,  the  board  of  supervisors  of  such  county  shall  make  provision  as  to 

what  justices  shall  be  successors  of  the  justices  of  townships  so  changed  or 

altered. 

History:  Enacted  March  11,  1872,  regulating  presumptions  in  favor 
of  municipal  criminal  court;  amendment  into  present  form  approved 
April  1,  18809  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  34. 


boundaries  and  mergers  of  townships,   see 
to  effect  on  justices  of  change  of      Proulx  v.  Graves,  143  CaL  243,  76  Pac  1025. 

§§  108,  109.     [Repealed  by  amendatory  act  of  April  1,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  21.J 


ARTICLE  IJX 

JU8TICE8  OF  THE  PEACE  AND  JU8TICE8'  COUBT8,  IN  GENERAL. 

f  110.  Term  of  office.  {114.    Civil   jurisdiction  restricted. 

f  111.  Vacancies.  i  115.    Criminal  jurisdiction.     [Repealed.] 

i  112.  Civil  jurisdiction.  II 116-119.  [Repealed.] 

{ 113.  Concurrent   jurisdiction. 

§  110.    TERM  OF  OFFICE.    The  term  of  office  of  justices  of  the  peace  shall 

be  four  years  from  and  after  twelve  o'clock  meridian  on  the  first  Monday 

after  the  first  day  of  January  next  succeeding  their  election. 

History:  Enacted  March  11,  1872,  providing  officers  and  salaries 
for  municipal  criminal  court;  enactment  of  present  section  approved 
April  lf  1880,  Code  Amdts.  1880  (C.  C.  P.  pt,),  p.  35;  amendment  ap- 
proved March  23,  1901,  8tats.  and  Amdts.  1900-1,  p.  630. 

CHARACTER  OP  OFFICE— TERM  OF  6.  Same— Existing  under  special  charter. 

OFFICE.  7.  Terms  of  office — As  to  generally. 

1.  As  to  justices'  and  police  courts — Gen-  8.  Same — Fixed  by  this  section. 

erally.  9.  Same — Repeal    by    County    Government 

2.  Constitutionality  of  section.  Act. 

3.  Character  of  office  of  justice.  l.    As    to    Justices'    •**    police 
4  5    Same — Part  of  constitutional  judiciary.  Generally. — See,   ante,   fi  85  and   note. 

'    "  l«l 


Ch.  V,  Art.  UU  JUSTICES    AND   JUSTICES'    COURTS — VACANCIES. 
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2.  Constitutionality  of  section. — The  con- 
stitutionality of  this  section  determined  in 
People  ex  rel.  Pennie  v.  Ransom,  58  Cal. 
558.  See  Bailey  v.  Board  Supervisors,  66 
Cal.  10,  4  Pac.  768. 

3.  Character   of   the   ofllce   of   justice    of 

the  peace,  by  act  of  the  legislature,  in 
pursuance  of  the  provisions  of  the  constitu- 
tion of  1879,  en lar firing  the  jurisdiction  of 
justices'  courts  and  reducing:  the  number  of 
Justices;  Justices'  courts  were  not  abolished 
by  the  constitution,  but  expressly  retained 
by  article  XXII,  section  8  (I  Hennlngr's 
General  Laws,  8d  ed.,  p.  civ). — French  v. 
County  of  Santa  Clara,  69  Cal.  519,  11  Pac. 
30. 


4.  Same— Part  of  the  constitutional  Ju- 
diciary.— See,  ante,  $  86  and  note  pars.  6, 
10;  1 108  and  note  pars.  8,  4. 

5.  They  can  not  be  created  by  city  char- 


ter, and  are  elected  at  a  general  state  elec- 
tion, and  qualify  under  the  general  laws  of 
the  state. — People  ex  rel.  Wood  v.  Sands, 
102  Cal.  12,  86  Pac.  404. 

6.  Same— Existing  under  special  charier 

at  the  time  of  the  adoption  of  the  constitu- 
tion of  1879. — See,  ante,  5  108,  note  par.  4. 

7.  Terms    of    ofllce— As    to    generally. — 

Compare  98  85,  103  and  notes.  See  Shearer 
v.  City  of  Oakland,  67  Cal.  633,  8  Pac.  384. 

8.  Same— Fixed  by  this  aeetlon. — People 
ex  rel.  Wood  v.  Sands,  102  Cal.  12,  17,  36 
Pac.  404. 


9.  Same— Repeal  by  County  Government 
Act. — Section  was  repealed  by  section  68, 
County  Government  Act,  and  the  term  of 
Justices  extended  to  four  years. — People  ex 
rel.  Richardson  v.  Cobb,  183  Cal.  74,  77,  65 
Pac.  225. 


§111.    VACANCIES.    If  a  vacancy  occurs  in  the  office  of  a  justice  of  the 

peace,  the  board  of  supervisors  of  the  county  shall  appoint  an  eligible  person 

to  hold  the  office  for  the  remainder  of  the  unexpired  term. 

History:     Enactment  approved   April   1,   1880,   Code   Amdts.   1880 
(C.  C.  P.  pt),  p.  35. 


VACANCY  IN  OFFICE  OF  JUSTICE. 

1-3.  Death  of  elected  successor — During  pred- 
ecessor's term. 

4.  Failure  to  qualify — Within  the  time  re- 
quired. 
5,6.  In   cities — Filled   by   board  of   supervi- 
sors. 

7.  In  townships — Filled  by  board  of  super- 

visors. 

8.  8ame — Same — Can  not  anticipate  •  future 

vacancy. 

9.  Same — New  township  created. 

10.  Resignation  before  qualification — Can  not 

be  made. 

11.  Term  of  appointee — Is  remainder  of  un- 

expired term. 

1*  Death  of  elected  successor  —  During* 
iwfcetmi'i  tern*  and  after  qualification, 
causes  vacancy. — People  ex  rel.  Sweet  v. 
Ward.  107  Cal.  236.  241,  40  Pac.  688. 

X  Dlstian-ulsheds  People  ex  rel.  Drew  v. 
Rodger*,  118  Cal.  893,  399,  46  Pac.  740,  60 
Pac  668. 

3.  "The  vacancy  here  arising:  is  not  one 
occurring  during;  the  term  of  an  incumbent, 
since  it  did  not  arise  during:  Ward's  term, 
and  Darby  was  never  in  strictness  an  in- 
cumbent, so  that  section  996  of  the  Political 
Code,  which  deals  exclusively  with  vacan- 
cies during:  the  terms  of  ofllce  of  Incum- 
bents. Is  Inapplicable  (Miller  v.  Board 
Supervisors  8acramento  Co.,  26  Cal.  93). 
This  vacancy  is  rather  an  hiatus.  It  is  in 
the  nature  of  an  Interregnum.  It  arose  when, 
upon  noon  of  January  7,  1895,  Darby,  by 
death,  was  not  able  to  take  his  office 
(French  v.  County  of  Santa  Clara,  69  Cal. 
•It,   11   Pac.  30;  People  ex  rel.  Showers   v. 


Taylor,  67  Cal.  620,  622).  The  expiration 
of  Ward's  term  alone  did  not  create  thin 
vacancy.  It  was  the  election  and  qualifica- 
tion of  his  successor,  and  the  expiration  of 
the  term,  which  worked  the  result.  It  is 
another  instance  of  a  vacancy  contemplated 
by  statute,  but  not  expressed  in  section  996 
(People  ex  rel.  Ryder  v.  Mizner,  7  Cal.  619, 
623)." — People  ex  rel.  Sweet  v.  Ward,  107 
Cal.  236,  40  Pac.  638. 

4.  Failure  to  qualify — Within  the  time 
required  causes  a  vacancy  in  the  office.' — 
People  ex  rel.  Showers  v.  Taylor,  67  Cal. 
620,  622.  See  Hull  v.  Superior  Court  Shasta 
Co.,  63  Cal.  174,  176;  French  v.  County  of 
Santa  Clara,  69  Cal.  619,  620,  11  Pac.  30; 
People  ex  rel.  Finigan  v.  Perkins,  86  Cal. 
609,  611,  612,  26  Pac.  246;  State  ex  rel.  Bergre 
v.  Lansing,  46  Neb.  614,  627,  36  L.  R.  A. 
124,  64  N.  W.  1104;  State  v.  Ruff,  4  Wash. 
234,  239,  16  L.  R.  A.  140,  29  Pac.  999. 

5.  In  cities— Filled  by  board  of  supervi- 
sors, under  this  section,  and  not  by  mayor, 
under  section  203  of  the  charter  of  the  city 
of  Oakland. — People  ex  rel.  Wood  v.  Sands. 
102  Cal.  12,  16-17,  36  Pac.  404. 

6.  "The  charter  did  not  create  office  of 
justice  of  peace,  and  under  authority  of  Ex 
parte  Ah  You,  82  Cal.  339,  22  Pac.  929,  and 
People  v.  Toal,  85  Cal.  333,  24  Pac.  603, 
could  not  have  done  so  if  its  framers  and 
legislature  had  so  attempted.  For  this  rea- 
son, unless  contrary  appears,  we  must  as- 
sum  filling  of  vacancy  of  character  here 
presented  was  not  in  minds  of  framers  of 
charter." — People  ex  rel.  Wood  v.  Sands, 
102  Cal.   12,   16-17,   36  Pac.   404. 

7.  In  townships— Filled  by  board  of  su~ 
pervlsors. — People  ex  rel.  Showers  y.  Tay- 
lor, 57  Cal.  620;  French  v.  County  of  Santa 
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JUSTICES'  COURTS — CIVIL  JURISDICTION  OF. 
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Clara,    69    CaL    519,    11    Pac.    30;    People    v. 
Chaves,  122  Cal.  134,  139,  54  Pac.  596. 

8.  Same— Same— -Can  wtot  anticipate  fu- 
ture vacancy  which  is  to  arise  during:  term 
of  newly  elected  board  of  supervisors. — 
People  ex  rel.  Sweet  v.  Ward,  107  Cal.  236, 
40   Pac.  538. 

9.  Same— New  townanip  created,  board  of 
supervisors  has  power  to  appoint  justice  of 
peace  within  and  for  same.  —  People  v. 
Chaves,  122  Cal.  134,  138-139,  64  Pac.  596. 


10.  Resignation  before  ejnalWcation— Can 
not  be  made. — Resignation  before  qualifica- 
tion and  entering:  upon  the  duties  of  his 
office,  and  thereby  creating:  vacancy,  can  not 
be  made. — Miller  v.  Board  Supervisors  Sac- 
ramento Co.,  26  Cal.  93,  97. 

11.  Term  of  appointee— la  remainder  of 
unexpired  term  of  original  incumbent. — 
People  ex  rel.  Richardson  v.  Cobb,  133  Cal. 
74,  76-76,   65  Pac.   325. 

Am  to  deatn  before  end  of  unexpired  term, 

see,  pars.  1-8,  this  note. 


§  112.  CIVIL  JURISDICTION.  The  justices'  courts  shall  have  civil  juris- 
diction : 

1.  In  actions  arising  on  contract  for  the  recovery  of  money  only  if  the  sum 
claimed,  exclusive  of  interest,  does  not  amount  to  three  hundred  dollars ; 

2.  In  actions  for  damages  for  injury  to  the  person,  or  for  taking,  detaining, 
or  injuring  personal  property,  or  for  injury  to  real  property  where  no  issue  is 
raised  by  the  verified  answer  of  the  defendant  involving  the  title  to  or  posses- 
sion of  the  same,  if  the  damage  claimed  do[es]  not  amount  to  three  hundred 
dollars ; 

3.  In  actions  to  recover  the  possession  of  personal  property,  if  the  value  of 
such  property  does  not  amount  to  three  hundred  dollars; 

4.  In  actions  for  a  fine,  penalty,  or  forfeiture,  not  amounting  to  three  hundred 
dollars,  given  by  statute,  or  the  ordinance  of  an  incorporated  city  and  county, 
city  or  town,  where  no  issue  is  raised  by  the  answer  involving  the  legality  of 
any  tax,  impost,  assessment,  toll,  or  municipal  fine ; 

5.  In  actions  upon  bonds  or  undertakings  conditioned  for  the  payment  of 
money,  if  the  sum  claimed  does  not  amount  to  three  hundred  dollars,  though 
the  penalty  may  exceed  that  sum. 

6.  To  take  and  enter  judgment  for  the  recovery  of  money  on  the  confession 

of  a  defendant,  when  the  amount  confessed,  exclusive  of  interest,  does  not 

amount  to  three  hundred  dollars. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  35. 


CIVIL  JURISDICTION  OF  JUSTICES. 

1.  In  General,  1-33. 

II.  Subdivision     1  —  On     Contract     for 
Money  Only,  34-59. 

III.  Subdivision  2 — Damages  for  Injury  to 

Person  or  Property,  60-84. 

IV.  Subdivision  3 — Recovery  op  Personal 

Property,  85,  86. 

V.  Subdivision  4 — Action  on  Pine,  Pen- 
alty, or  Forfeiture,  87,  88. 

VI.  Subdivision  6 — On  Confession  of  Judg- 
ment, 89-101. 

I.  In  General. 

1.  As  to  basis  of  present  section. 

2-  4.  As  to  jurisdiction  of  justices '  courts 
— Special  and  limited. 

5.  Same  —  Limited   and    purely   statu- 

tory. 

6.  Same— Test  of  jurisdiction — Demur- 

rer. 
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7,  8.  Attacking     jurisdiction  —  Appeal  — 
Certiorari. 

9.  Same — How  attacked. 

10.  Confession  of  judgment — In  excess 

of  jurisdiction. 

11.  Consent  of  parties — Can  not  confer 

jurisdiction. 

12.  Demurrer — As    test    of    jurisdiction 

of  justice's  court. 

13, 14.  Determining  jurisdiction — Power  of 
justice  to  finally  determine  facts 
as  to. 

15.  Equitable    cause    of   action — As    to 

generally. 

16.  Same — Action  against  a  receiver. 

17.  Local  and  special  legislation — As  to 

jurisdiction. 

18, 19.  Notice  of  trial — Is  required  by  sec- 
tion 850,  post. 

20,  21.  Same — Notice  must  be  in  writing. 


Cfc.  V,  Art.  IIL] 


JUSTICES*  COURTS— CIVIL,  JURISDICTION   OF. 
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22.  Same — On    default    to   answer — No 

notice. 

23.  Personal   liability   of   justice  —  For 

exceeding  jurisdiction. 

24.  Recital  in  records — As  to  generally. 

25.  Same  —  Burden  on  party  asserting 

right  under. 

26.  Same  —  Same  —  Parol  proof  of  the 

facte  conferring  jurisdiction. 

27.  Same — "Judgment  confessed." 

28.  Same — "Returned  duly  served." 

29,  30.  Record    must    affirmatively    show  — 
Jurisdiction   in   justice. 

31.  Same  —  Same  —  Must     affirmatively 

show   that    suit   was    brought    in 
proper  township. 

32.  Same — Same — Residence  of  defend- 

ant. 

33.  Void  judgment — May  be  reversed. 

II.  Subdivision  1 — On  Contract  for  Monet 
Only. 

34.  Action   to   recover   deposit   on   con- 

tract to  sell  land. 

35.  "Amount      in      controversy"  —  As 

standard   of   jurisdiction   of   jus- 
tice. 

36.  Same — Same — As  to  prior  to  1863. 

37.  Same — Same — As  to  since  1863. 

38-  40.  Same — Same — Same  —  Ad    damnum 
clause  test. 

41.  Same — Same — Same — Attorney's  fee 
—Stipulated  for  in  note. 

42, 43.  Same — 8ame — Same —  Counter-claim 
and  set-off. 

44.  Same — Same — Same  —  Determining 

amount  in  controversy. 

45.  Same — Same — Same — Unlawful     de- 

tainer— Treble  damages. 

46.  Same  —  Same  —  Same  —  Voluntary 

credits. 

47.  Same  —  Same  —  Same  —  Waiver  of 

claim  for  damages. 

48.  Same — Same — Same — Waiver  or  re- 

mission of  part  of  amount  of  debt. 

49.  Same — Same  —  Same  —  Same  —  Re- 

mitting allowable  when. 

50.  Same — Same — Same — Same — Reason 

alleged  for  this  rule. 

51.  Attorney's  fee — Aetion  asking  for. 

52.  Confession  of  judgment — In  excess 

of  jurisdiction. 

53,54.  Judgment — A  contract  within  mean- 
ing. 

55.  Same— Same — Not  a  contract  for  all 

purposes. 

56.  Stockholder's  liability— For  his  pro- 

portion of  indebtedness. 
57, 58.  Same — Action  survives  against  per- 
sonal representatives. 
59.  Same  — Same  —  Joinder  of  defend- 
ants— Judgment  in  solido. 


IIL  Subdivision  2 — Damages  fob  Injury  to 
Person  or  Property. 

60.  As   to   jurisdiction   under   section — 

Broader  than  constitution,  void. 

61.  Instances  of  jurisdiction — Action  for 

assault  and  battery. 

62.  Same — Action  for  damages  for  fraud 

and  deceit — Justices'  court  has  ju- 
risdiction. 

63.  Same — Contract    to   locate   plaintiff 

on  homestead. 

64.  Same — Conversion  of  grain. 

65, 66.  Same — Deposit  on  sale  and  purchase 
of  land. 

67,68.  Same — Payment  of  purchase-money. 

69.  Same — Partition   fence  —  Action   to 

recover  value. 

70.  Same — Rent  due  on  written  lease. 

71.  Same — Tax  on  real  property. 

72, 73.  Same — Trespass  in  removing  fence. 

74,  75.  Title  and  possession  of  land — Right 
to  possession. 

76.  Same — "  Title  to  real  property  or 
right  to  possession ' '  —  Constitu- 
tional construction. 

77-81.  Same — Same — Incidentally  called  in 
question. 

82-84.  Same — Same — Not  raised  by  plead- 
ing. 

IV.  Subdivision  3  —  Recovery  or  Personal 

Property. 

85.  As  to  cases  under  this  subdivision. 

86.  Property    in    value     two     hundred 

ninety  dollars — Damages  for  un- 
lawful detention  of  one  hundred 
dollars. 

V.  Subdivision  4  —  Action  for  Fine,  Pbn- 

alty,  or  Forfeiture. 

87.  Fine,  forfeiture  or  penalty — Action 

to  recover. 

88.  Penalty  given  by  statute — When  the 

amount  is  under  three  hundred 
dollars. 

VI.  Subdivision  6 — On  Confession  of  Judg- 

ment. 

89, 90.  Confession  of  judgment — As  to  what 
amounts  to — Verified  statement  by 
defendant. 

91.  Same — Application  of  defendant  to 

set  aside. 

92.  Same  —  Attacking    and    impeaching 

— Insolvency  law  prohibits  confes- 
sion of  judgment. 

93,94.  Same — Same — Collateral  attack. 

95.  Same — Confession  to  defraud  credi- 

tors. 

96.  Same — Creditors  who  have  acquired 

lien. 

97-  99.  Same — Same — Complaint  must  set 
out  specific  grounds. 

100, 101.  Same — Same — Fraud  alleged  in  gen- 
eral terms  insufficient. 
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Jurisdiction  and  duties  of  Justices— A*  to 
eiTll  Jurisdiction  of,  see  2  Obiter  Dig:.  114; 
31  Cent.  Dig:,  cols.   930-1120,   99  71-224. 

I.     IN  GENERAL. 

1.  As  to  basis  of  present  section  is  sec- 
tion 87  of  the  act  of  March  11,  1851,  "con- 
cerning: courts  of  justice  in  this  state," 
prescribing:  jurisdiction  of  justices'  courts 
(Stats.  1851,  p.  23)  as  amended  1852  (Stats. 
1852,  p.  163),  superseded  by  act  of  May  19. 
1853  (Stats.  1853,  p.  298.  Garfield's  Comp. 
Laws,  1850-3,  p.  749),  as  amended  by  act  ap- 
proved February  10,  1864  (Stats.  1863-4,  p. 
67). 

2.  As  to  Jurisdiction  of  Justices'  courts- 
Special  and  limited |  there  Is  no  presump- 
tion in  their  favor. — Lewes  v.  Thompson,  3 
Cal.  266;  Rowley  v.  Howard,  23  Cal.  401. 
403;  King*  v.  Randlett,  83  Cal.  318. 

See,  ante,   9  63,  note  pars.  161-164. 

As  to  determining  Jurisdiction,  see  pars. 
13,  14,  this  note. 

3.  They  must  strictly  pursue  powers  con- 
ferred.— Jones  v.  Justices'  Court  Los  An- 
geles, 97  Cal.  623,  32  Pac.  675.  See  Morrow 
v.  Weed,  4  Iowa  77,  66  Am.  Dec.  122. 

4.  "Section  112  and  following  declare  the 
civil  and  criminal  jurisdiction  of  justices' 
courts." — People  ex.rel.  Wood  v.  Sands,  102 
Cal.   12,   17,   36  Pac.    404. 

5.  Same— Limited    and    purely    statutory. 

— See  12  PI.  &  Pr.  669-673;  81  Cent.  Dig.  col. 
930,  9  71. 

0.     Same— Test  of  Jurisdiction— Demurrer. 

— "The  complaint  in  the  justices'  court 
stated  a  cause  wherein  that  court  had  ju- 
risdiction. On  demurrer  to  it,  on  the  ground 
that  the  court  did  not  have  jurisdiction,  and 
the  demurrer  must  have  been  overruled. 
That  is  the  test  of  jurisdiction." — Thornton, 
J.,  in  Schroeder  v.  Wit  tram,  66  Cal.  636,  641, 
6  Pac.  737,  citing  United  States  v.  Arre- 
dondo,  31  U.  S.  (6  Pet.)  691,  709,  8  L.  ed.  547, 
554,  and  Grignon's  Lessee  v.  Astor,  43  U.  S. 
(2  How.)   319,  338,   11  L.  ed.  283,  290. 

7.  Attacking  Jurisdiction— Appeal  — Cer- 
tiorari.— It  is  much  better  practice  to  at- 
tack the  jurisdiction  of  Justices'  court  in 
some  appropriate  manner,  rather  than  ap- 
peal case  to  superior  court  on  its  merits, 
and  then,  by  certiorari  in  supreme  court, 
assail  jurisdiction  of  superior  court. — Gar- 
nlss  v.  Superior  Court,  88  Cal.  413,  416,  26 
Pac.  357. 

8.  Whether  such  appeal  estops  appellant 
to  question  jurisdiction  of  justices'  court, 
raised  but  not  decided  in  Garniss  v.  Su- 
perior Court,  88  Cal.  413,  416,  26  Pac.  357. 

9.  Same— How  attacked.  —  The  Jurisdic- 
tion of  the  justices'  court  may  be  attacked 
by  appeal  to  the  superior  court,  or  after  a 
motion  to  set  aside  a  default  judgment,  the 
moving  party  may,  by  a  writ  of  prohibition, 
restrain  the  enforcement  of  the  judgment. 
— American  Law  Book  Co.  v.  Superior  Court, 
164  Cal.  327,  128  Tac.  921,  923. 

As  to  collateral  attack  on  Jurisdiction  of, 

see  14  Am.  St.  Rep.  182. 


10.  Confession  of  Judgment— In  execs*  of 
jurisdiction. — Confession  of  judgment  in  sum 
in  excess  of  amount  over  which  justice  has 
jurisdiction,  is  void. — See  Part  VI,  this  note. 

11.  Contest  of  parties  — Can  not  confer 
Jurisdiction  which  constitution  denies.  — 
Feillett  v.  Engler,  8  Cal.  76;  Bradley  v. 
Kent,   22  Cal.  169,  171. 

As  to  consent  of  parties  conferring  Juris- 
diction, see  I  Kerr's  Pleading  and  Practice, 
99  44.  76. 

12.  Demurrer— As  test  of  Jurisdiction  of 
Justices'  court. — See  par.  6,  this  note. 

13.  Determining  Jurisdiction  —  Power  of 
Justice    to    Anally   determine   facts   as   to. — 

Justices'  court  has  power  to  pass  upon  and 
conclusively  determine  facts  upon  which 
its  Jurisdiction  in  part  depends;  such  as 
whether  ordinance,  under  which  suit  is 
brought,  was  published;  whether  there  was 
proof  of  publication;  whether  ordinance  was 
properly  read  —  and  the  like.  —  Ex  parte 
Noble,  96  Cal.  362,  364,  31  Pac.  224.  See  in 
re  Grove  Street,  61  Cal.  438,  453;  Ex  parte 
Sternes,  77  Cal.  156,  162,  11  Am.  St.  Rep. 
261,  19  Pac.  275. 

As  to  Jurisdiction  generally,  see  pars.  2-6, 
this  note. 

14.  Record  of  such  decision  and  deter- 
mination being  insufficient,  whether  judg- 
ment can  be  attacked  in  a  collateral 
proceeding  was  raised  but  not  decided  in 
Lowe  v.  Alexander,  15  Cal.   296,   297. 

See  pars.  7-9,  this  note. 

15.  Equitable  cause  of  action— As  to  gen- 
erally.— In  an  equitable  cause  of  action,  a 
justice  of  the  peace  has  no  jurisdiction  to 
hear  and  determine. — Garniss  v.  Superior 
Court,  88  Cal.  413,  416,  26  Pac.  357. 

10.  Same— Action  against  a  receiver,  ap- 
pointed pending  an  appeal,  in  an  ejectment 
proceeding,  to  get  in  and  preserve  the  rents 
and  profits,  to  recover  from  him  the  moneys 
adjudged  and  decreed  to  one  of  the  parties 
to  the  ejectment  action,  is  an  action  in 
assumpsit,  at  law,  and  not  an  action  in 
equity,  and  a  justice  of  the  peace  has  juris- 
diction where  the  demand  is  less  than  three 
hundred  dollars. — Garniss  v.  Superior  Court, 
88  Cal.  413,  416,  26  Pac.  357. 

17.  Local  and  special  legislation— As  to 
Jurisdiction  of  inferior  courts,  is  prohibited 
by  constitution. — Const.  1879,  art.  IV,  §  25, 
I  Hennlng's  General  Laws,   3d  ed.,  p.  xl. 

18.  Notice  of  trial-— Is  required  by  sec- 
tion 880,  post,  to  be  given  to  all  parties  who 
have  appeared  in  cause,  and  failure  to  give 
notice  makes  any  judgment  rendered  void. 
— Jones  v.  Justices'  Court,  97  Cal.  523,  32 
Pac.  575.  See  Elder  v.  Justices'  Court.  136 
Cal.  364,  366,  68  Pac.  1022;  Brann  v.  Blum, 
138  Cal.  644,  650,  72  Pac.  168;  Grant  v.  Jus- 
tices' Court,  1  Cal.  App.  383,  387,  82  Pac. 
263;  Griffiths  v.  Justices'  Court,  35  Utah 
443,   449,   100  Pac.  1064,   1066. 

19.  Service  of  notice  of  trial  is  a  judicial 
prerequisite  to  a  valid  Judgment  on  de- 
fault  by   a   justice    of    the    peace. — City    of 
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Los  Angeles  v.  Young,  US  Cal.  295,   296,   62 
Am.  St  Rep.  234,  60  Pac.  534. 

29.     Sane—Notice  must  be  In  writing  and 

forms  part  of  record  in  cause. — Jones  v.  Jus- 
tices'  Court,   97  Cal.   523,   82  Pac.   675. 

21.  On  question  of  notice  of  trial  and 
sufficiency  of  proof. — See  Los  Angeles  v. 
Young,  118  Cal.  296,  298,  62  Am.  St.  Rep. 
234,  60  Pac.  634. 


22.  Same— Os  default  to  answer— No  no- 
tice required.  —  See  Stewart  v.  Justices' 
Court,  109  Cal.  616,  42  Pac.  158. 

28.  Personal  liability  of  Jnatlce— - For  ex- 
ceeding Jurisdiction. — Inos  v.  Winspear,  18 
Cal.  397;  Hatch  v.  Galvln,  50  Cal.  441. 

See,  also,  HLRA.  138;  27  L.  R.  A.  92. 

24.     Recitals   in   record— As  to   generally. 

— The  recitals  in  the  record  of  inferior 
court,  which  embrace  no  question  of  fact, 
establish  nothing*;  but  whether  decision  of 
inferior  court  establishing  existence  of  fact 
essential  to  its  jurisdiction  can  be  "attacked 
collaterally  presented,  but  not  decided,  in 
Lowe  v.  Alexander,  15  Cal.  296,  297. 


28.  Same  —  Borden  on  party  asserting; 
right  nndcr  judgment  of  justice  of  peace  to 
show  affirmatively  every  fact  necessary  to 
confer  jurisdiction  on  justice  who  rendered 
judgment. — Van  Etten  v.  Jilson,  6  Cal.  19; 
Whitwell  v.  Barbie r,  7  Cal.  64,  64;  Swain  v. 
Chase,  12  Cal.  283;  Lowe  v.  Alexander,  15 
Cal.  296;  Rowley  v.  Howard,  23  Cal.  401, 
403;  King  v.  Randlett,  33  Cal.  318;  Jolley 
▼.  Foltz,  34  Cal.  321;  Ex  parte  Kearny,  65 
Cal.  212,  216;  Keybers  v.  McComber,  67  Cal. 
395,  396,  7  Pac.  838;  Eltzroth  v.  Ryan,  89 
Cal.  136.  26  Pac.  647. 


Same— Same— Parol  proof  of  the  facta 
conferring  jurisdiction  on  justice  of  peace 
may  be  made  where  his  docket  fails  to  dis- 
close facts. — Jolley  v.  Foltz,  34  Cal.  321, 
326. 

27.  Same  —  "Judgment  confessed,"  en- 
tered in  justices'  docket,  is  not  record  of 
oral  plea,  but  merely  statement  of  opinion 
or- conclusion  of  justice,  and  insufficient. — 
Hunter  v.  Eddy,  11  Mont.  251,  264,  28  Pac. 
296. 

28.  Same— "Returned  duly  served." — En- 
try on  docket  reciting  that  summons  was 
•"returned  duly  served,"  merely  expresses 
opinion  of  Justice  as  to  legal  sufficiency  of 
term,  and  is  insufficient  to  confirm  jurisdic- 
tion; it  should  set  forth  facta  showing  due 
service  and  return. — Lowe  v.  Alexander,  15 
Cal.  296,  800;  Blair  v.  Hamilton,  32  Cal.  49, 
S3;  Central  Pac.  R.  Co.  v.  Board  of  Equaliza- 
tion, 32  Cal.  582,  684,  34  Cal.  362,  362;  Jolley 
v.  Foltz.  34  Cal.  321,-  326.  See  Scorpion  S. 
M.  Co.  v.  Marsano,  10  Nev.  370,  382. 


Record  mast  affirmatively  show — Ju- 
of  Justice;  nothing  can  be  taken 
by  Implication.— Joyce  v.  Joyce,  6  Cal.  449; 
Van  Etten  v.  Jilson,  6  Cal.  19;  Smith  v. 
Andrews,  6  Cal.  652,  654;  Swain  v.  Chase, 
12  Cal.  283,  285;  Lowe  v.  Alexander,  16  Cal. 
2t*:  Wratten  v.  Wilson,  22  Cal.  466.  468; 
Hahn  v.  Kelly,  34  Cal.  391,  427,  94  Am.  Dec. 
742;  Kane  v.  Desmond,  63  Cal.  464. 


See  pars.  2-5,  this  note;  also,  ante,  S  53, 
note  par.  188. 

30.  Jurisdiction  held  sufficiently  shown 
by  recitals  In  the  docket  in  Cardwell  v. 
Sabichi,  59  Cal.  490.  493. 

31.     Same— Same— Must  affirmatively  show 
that  salt  was  brought  In   proper  township, 

or  proceedings  are  coram  non  judice  and 
void;  failure  of  defendant  after  summons 
to  appear  and  object  that  suit  was  brought 
in  wrong  township  does  not  constitute 
waiver  of  objection. — Lowe  v.  Alexander,  15 
Cal.  296,  297. 

82.     Same— Same     Residence  of  defendant 

against  whom  default  judgment  was  ren- 
.  dered,  nowhere  appearing  in  justices' 
docket,  or  papers  in  cause,  to  be  within 
township,  or  that  he  was  within  any  of  ex- 
ceptions enumerated  in  statute,  jurisdiction 
of  person  of  defendant  is  not  affirmatively 
shown. — Jolley  v.  Foltz,  34  Cal.  321. 

S3.     Void  judgment— May  be  reversed   or 

set  aside. — Zander  v.  Coe,  5  CaL  230,  234. 
See  Hastings  &  Co.  v.  Burning  M.  Co.,  2 
Nev.  93,  97. 

II.    SUBDIVISION  1— ON  CONTRACT  FOR 
MONEY  ONLY. 

84.  Action  to  recover  deposit  on  contract 
to  sell  land. — Where  the  complaint,  in  an 
action  In  the  justices'  court  to  recover  a  de- 
posit of  two  hundred  dollars  paid  under  a 
contract  to  sell  land,  alleged  that  the  de- 
fendant's title  to  the  land  was  invalid  be- 
cause burdened  with  building  restrictions 
set  forth,  and  based  Its  right  of  action  on 
that  ground,  upon  its  face  the  title  to  land 
is  involved  therein,  and  the  original  juris- 
diction thereof  is  not  in  the  justices'  court, 
but  In  the  superior  court;  and  where,  after 
overruling  a  demurrer  to  the  complaint  for 
want  of  jurisdiction  of  the  justices*  court, 
that  court  tried  the  case  and  rendered  judg- 
ment for  the  plaintiff,  it  is  void  for  want  of 
jurisdiction.— Bates  v.  Ferrier,  19  Cal.  App. 
79,  124  Pac.  889. 

See  pars.  65,  66,  this  note. 

88.  "Amount  In  controversy"— As  stand- 
ard of  jurisdiction  of  Justice  of  peace  over 
subject-matter  of  controversy,  whether  that 
jurisdiction  be  exclusive  or  concurrent,  is 
principal  sum  sued,  for  exclusive  of  inter- 
est.— Zander  v.  Coe,  6  Cal.  230;  Bradley  v. 
Kent,  22  Cal.  169;  Solomon  v.  Reese,  34  Cal. 
28,  33;  Sanborn  v.  Superior  Court,  60  Cal. 
425.  427;  Dashiell  v.  Slingerland,  60  Cal.  653; 
Shealor  v.  Superior  .Court  Amador  Co.,  70 
Cal.  564,  11  Pac.  653;  Hoban  v.  Ryan,  180 
Cal.  96,   62  Pac.  296. 

See,  ante,  5  62,  note  pars.  4,  6  and  17-30; 
5  76,  note  pars.  64-111. 

86.     Same— Same— As   to    prior   to    1868. — 

Amount  over  which  justice  of  peace  had 
jurisdiction  prior  to  act  of  April  20,  1863 
(approved  February  10,  1864,  see  par.  2,  this 
note),  was  only  two  hundred  dollars. — See 
Zander  v.  Coe,  5  Cal.  230;  Brock  v.  Herrlck, 
5  Cal.  279;  Ford  v.  Smith.  6  Cal.  331;  Hart 
v.  Moon,  6  Cal.  161;  Small  v.  Gwlnn,  6  Cal. 
447,    449;    Freeman    v.    Powers,    7    Cal.    10J; 


167 


8112 


JUSTICES'  COURTS — CIVIL,  JURISDICTION  OF. 


[Pt.  I.  Tit.  I, 


Feillett  v.  Engler,  8  Cal.  76;  Malsof  v. 
Vaughn,  28  Cal.  61. 

87.     Same—Same — As  to  since  act  of  186S 

amount  bad  been  three  hundred  dollars. — 
Cariaga  v.  Dryden,  29  Cal.  307;  Max  field 
v.  Johnson,  30  Cal.  546;  Reed  v.  Bernal,  40 
Cal.  628;  Sanborn  v.  Superior  Court,  60  Cal. 
425,  427;  Bailey  v.  Sloan,  66  CaL  387,  4  Pac. 
349;  De  Jarnatt  v.  Marque z,  127  Cal.  668,  78 
Am.  St.  Rep.  90,  60  Pac.  46. 

38.  Same  —  Same  —  Same  —  Ad  damnim 
clause  test  of  jurisdiction. — Sanborn  v.  Su- 
perior Court,  60  Cal.  426,  427;  Bailey  ▼. 
Sloan,  65  CaL  387,  4  Pac.  349.  See  Lord  v. 
.Goldberg-,  81  Cal.  596,  699,  16  Am.  St.  Rep. 
82,  84.  22  Pac.  1126. 

See,  ante,  f  52,  note  pars.  4,  5;  5  76,  note 
pars.  89,  90. 

89.  Comparet  Lehnhardt  v.  Jennings,  119 
Cal.  192,  199,  48  Pac.  56,  51  Id.  196,  holding 
not  conclusive  where  complaint  shows  sum 
feign edly  and  purposely  added;  but  this  ex- 
ception does  not  apply  to  action  in  justices' 
court. 

40.  Where  the  complaint  shows  amount 
beyond  jurisdiction  of  justice,  but  prayer 
is  for  judgment  for  sum  within  its  jurisdic- 
tion, prayer  is  waiver  of  excess,  and  court 
has  jurisdiction  to  try  cause. — Sanborn  v. 
Superior  Court,  60  Cal.  425,  427. 

41.  Same— Same— Same— Attorneys'  fees 
—Stipulated  for  la  note*  demanded  in-  addi- 
tion to  principal  sum  due,  oust  justices' 
court  of  jurisdiction  when  they  increase 
amount  of  demand  to  more  than  three 
hundred  dollars. — See  par.  61,  this  note. 

42.  Same— Same  —  Same  —  Counter-claim. 

and  set-off,  to  be  available  in  action  before 
justice  of  peace,  must  be  within  amount 
over  which  justice  of  peace  has  jurisdic- 
tion in  action  by  defendant  against  plain- 
tiff.— Malsof  v.  Vaughn,  23  Cal.  61,  63;  Max- 
field  v.  Johnson,  30  Cal.  546.  See  Colo. 
Ramer  v.  Smith,  4  Colo.  App.  434,  436,  36 
Pac.  302.  Conn.  Finch  v.  Ives,  28  Conn. 
115.  111.  Seafkas  v.  Evey,  29  111.  178.  Mich. 
Cross  v.  Eaton,  48  Mich.  184,  12  N.  W.  35. 
N.  Y.  Lamoure  v.  Caryl,  4  Den.  370.  Pa. 
Holden  v.  Wiggins,  S  Pen.  &  W.  469. 

48.  Comparet  Maxfleld  v.  Johnson,  30  Cal. 
645. 

44.  Same— Same  —  Same  —  Determination 
of  amount  in  controversy. — Where,  for  con- 
venience, two  actions  were  by  stipulation 
consolidated  for  the  purpose  of  trial,  and 
separate  verdicts  were  rendered,  each  for 
less  than  three  hundred  dollars,  the  fact 
that  the  verdict  also  specifies  the  aggre- 
gate amount  found  due  in  the  two  actions 
in  excess  of  the  jurisdictional  sum  does  not 
render  the  verdicts  uncertain  or  in  excess 
of  Jurisdiction. — La  Due  v.  Forbes,  19  Cal. 
App.   124,  124  Pac.  867. 

40.  Same— Same  —  Same  —  Unlawful  de- 
tainer—Treble damages. — Where  unpaid 
rent  aggregated  one  hundred  and  twenty 
dollars,  and  plaintiff  sought  to  have  same 
trebled  as  damages  for  unlawful  detention, 
justice  of  peace  was  held  to  have  no  juris- 


diction to  try  cause. — Hoban  v.  Ryan,  130 
CaL  96,  98,  62  Pac.  296. 

See  par.  64,  this  note;  also,  post,  S 113 
and  note  par.   11. 

441.  Same— Same— Same— Voluntary  cred- 
its to  bring  claim  within. — See  1  PI.  &  Pr. 
707;  31  Cent.  Dig.  cols.  1036-1040,  f f  170, 
171;  22  L.  R.  A.  221. 

47.  Same— Same  Same— Waiver  of  claim, 
for  damages  and  striking  out  same  to  bring 
cause  within  jurisdiction  of  justice,  is  right 
of  plaintiff. — Van  Etten  v.  Jilson,  6  Cal.  19; 
Grass  Valley  Q.  Min.  Co.  v.  Stack  house,  6 
CaL  413;  Wratten  v.  Wilson,  22  CaL  465. 
See  Armstrong  v.  Paul,   1  Nev.  134,  141. 

See  pars.  69,  72,  73,  88,  this  note. 

48.  Same— Same— Same— Waiver  or  re- 
mission of  part  of  amonnt  of  debt  in  order 
to  confer  jurisdiction  on  justice,  permis- 
sible in  some  jurisdictions,  in  others  not — 
See  1  PI.  &  Pr.  707;  13  Cent  Dig.  col.  5267. 
8  428;  31  Cent  Dig.  cols.  1036-1040,  55  170, 
171;  5  Decen.  Dig.,  p.  2149,  9  169  (8);  22 
L.  R.  A.  221. 

As  to  remitting  part  of  lien  to  confer 
jurisdiction,  see,  post,  f  113  and  note  pars. 
14-20. 

49.  Same— Same  Same  —  Same  —  Remit- 
ting allowable  when.  —  Waiver  must  be 
made  before  suit  brought;  jurisdiction  can 
not  be  conferred  by  subsequent  amendment 
remitting  part  of  claim. — See  Hoban  v. 
Ryan,  130  CaL  96,  62  Pac.  296;  Brown  v. 
Braun,  9  Ariz.  254,  80  Pac.  323;  24  Cyc.  474, 
note  63.  Examine  also,  Barbieri  v.  Ramelli, 
84  Cal.  154,  23  Pac.  1086;  Felton  v.  West, 
102  CaL  266,  36  Pac.  676;  McGue  v.  Rommel, 
148  Cal.  589,  83  Pac.  1000. 

60.  Same  Same— Same  —  Same  —  Reason 
alleged  for  this  rule  is  that  the  test  of 
jurisdiction  is  the  amount  sued  for. — See 
Hoban  v.  Ryan,  130  Cal.  96,  62  Pac.  296;  13 
Cent.  Dig.  cols.  2226-2242,  $§413-415;  5 
Decen.  Dig.,  pp.  2146-2148,   $169    (l)-(4). 

51.  Attorney's  fee— Action  asking  for  un- 
der a  stipulation  in  the  note,  in  addition  to 
the  principal  sum  due,  ousts  the  justice's 
court  of  jurisdiction  when  the  whole  sum 
thus  demanded  exceeds  three  hundred  dol- 
lars, exclusive  of  interest. — Reed  v.  Bernal, 
40  Cal.  628,  629;  De  Jarnatt  v.  Marquez,  127 
CaL  558,  78  Am.  St.  Rep.  90,  60  Pac.  45. 

See  par.  51,  this  note;  ante,  $  62  and  note; 
ante,  $  76,  note  par.  90. 

52.  Confession  of  judgment— In  excess  of 
jurisdiction. — Confession  of  judgment  in  sum 
in  excess  of  amount  over  which  justice  hat 
jurisdiction  is  void. — See  Part  VI,  this  note. 

63.     Judgment  — A     contract     within    the 
meaning  of  this  subdivision. — Stuart  v.  Lan- 
der, 16  Cal.  372,  375,  76  Am.  Dec  638. 

As  to  whether  Judgment  Is  contract,  see, 

note,  17  L.  R.  A,  611. 

54.  This  is  the  general  rule. — See  Ames 
v.  Hoy,  12  Cal.  11:  Brewster  v.  Ludeklns,  19 
Cal.  162,  170;  Bean  v.  Loryea,  81  CaL  161, 
153,  22  Pac.  513;  Dore  v.  Thornburg,  90  CaL 
64.  f.r,,  25  Am.  St.  Rep.  loo.  11  Pac.  30; 
Kowe  v.  Blake,  99  Cal.  167,  170.  37  Am.  St 
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Rep.  45,  33  Pac.  864.  Hawaii.  Harrison  v. 
Magoon,  13  Haw.  358.  Iowa.  Sprott  v.  Reid, 
3  Iowa  489,  66  Am.  Dec.  549;  Simpson  v. 
Cochran,  23  Iowa  81,  83,  92  Am.  Dec.  410. 
Kaa.  Burnes  v.  Simpson,  9  Kan.  658;  Hum- 
mer v.  Lamp  hear,  32  Kan.  439,  49  Am.  Rep. 
491,  4  Pac.   865.     Mica.  McDonald  v.  Butler, 

3  Mich.  658.  Minn.  Merchants'  Nat  Bank 
v.  Qaslin,  41  Minn.  652,  43  N.  W.  483.  Mo. 
Sheehan  &  L.  Transp.  Co.  v.  Sims,  28  Mo. 
App.  64,  67.  Neb.  Eldredge  v.  Aultman,  35 
Neb.  884,  37  Am.  St.  Rep.  476,  477,  63  N.  W. 
1008.  N.  Y.  Donnelly  v.  Corbett  7  N.  Y. 
500;  O'Brien  v.  Young,  95  N.  Y.  428,  47  Am. 
Rep.  64;  Gutta-Percha  &  R.  Mfg.  Co.  v. 
Mayor,  etc.,  of  Houston,  108  N.  Y.  276,  2  Am. 
St.  Rep.  412,  15  N.  £.  402;  Nazro  v.  McCal- 
mont  Oil   Co.,  36  Hun   296;  Taylor  v.  Boot, 

4  Keyes  336.  N.  C.  McLean  v.  McLean,  90 
N.  C  530,  632.  Ohio.  Headley  v.  Roby,  6 
Ohio  621.  Ore.  Meyer  v.  Brooks,  29  Ore.  208, 
207.  64  Am.  St.  Rep.  790,  44  Pac.  281.  Wia. 
Chllds  v.  Harris  Mfg.  Co.,  68  Wis.  231,  32 
N.   W.     43. 


—Not  a  contract  for  all 
purposes,  and  under  all  circumstances. — See 
McCoun  v.  New  York  Cent  &  H.  R.  R.  Co., 
60  N.  Y.  176;  O'Brien  v.  Young;,  96  N.  Y.  428, 
47  Am.  Rep.  64;  Gutta-Percha  &  R.  Mfg.  Co. 
v.  Mayor,  etc,  of  Houston,  108  N.  Y.  276, 
2  Am.  St  Rep.  412,  16  N.  E.  402;  Chase  v. 
Curtis,  113  U.  a  452,  28  L.  ed.  1038;  5  Sup. 
Ct  Rep.  554. 

M.     Stockholder9*   liability — For   Ma   pro- 
portion   of    ladebtedaeaa    of    corporation,    is 
obligation    arising    upon    contract,    within 
meaning  of  this  section  of  code. — Dennis  v. 
Superior  Court  Los  Angeles  Co.,  91  Cal.  648, 
27    Pac.    1031;    Kennedy    v.   California   Sav. 
Bank.  97  Cal.  93,  96,  100.  33  Am.  St  Rep/163, 
165.    167,   31   Pac.  846;   Bliss  v.   Sneath,   119 
Cal.   526,  530,  61  Pac.  848.     See  Larrabee  v. 
Baldwin,    36    Cal.    165;    Morrow   v.   Superior 
Court    San    Francisco,    64    Cal.    383,    1    Pac. 
354.     D.  C.  Keyser  v.  Hitz,  2  Mack  473.     111. 
Queenan  ▼.  Palmer,  117  111.  619.  7  N.  E.  613. 
Mi.  Norris  v.  Wrenschall,  34  Md.  492.     Mo. 
Blakeman  v.  Benton,  9  Mo.  App.  107.     N.  Y. 
Lowry  v.  Inman,  46  N.  Y.  120,  126;  Corning 
v.   McCullough,  1  N.  Y.  47,  49  Am.  Dec.  287, 
overruling  on  this  point  Freeland  v.  McCul- 
lough, 1   Den.   414,   43  Am.  Dec.   685;  Allen 
v.  Sew  all,  2  Wend.  327;  Ex  parte  Van  Riper, 
20   Wend.   614.   616.     Ohio.  Brown  v.  Hitch- 
cock.   36    Ohio    St    667,    678;     Hawkins    v. 
Furnace  Co.,  40  Ohio  St  507.    8.  C.  Sullivan 
v.    Sullivan  Mfg.   Co.,   14   S.   C.    494.     Tenn. 
Woods  v.  Wicks,  7  Lea  40.     W.  Va.  Nimick 
Mc    Co.    v.    Mingo  I.   Works,   26   W.   Va.   184. 
PH.  Hathorn  v.  Calef.   69   U.   S.    (2   Wall.) 
10.    17  L.  ed.  776;  Carrol  v.  Green.  92  U.  S. 
509.  23   L.   ed.  738;  Plash  v.  Conn,  109  U.  S. 
S71.  27  L.  ed.  966,  3  Sup.  Ct.  Rep.  268. 
See.  Jinte,  I  76,  note  pars.  68  et  seq. 

•7.  •■■■•  Action  ■arrives  agalnat  per- 
gonal representatives  of  deceased  stock- 
holder.— Mo.  Manvllie  v.  Edgar,  8  Mo.  App. 
«4.  H.  ▼•  Chase  v.  Lord,  77  N.  Y.  1,  6 
Abb.    N.    C.    258.     p^   Richmond    v.    Irons. 


121  TJ.  S.  27,  30  L.  ed.  864,  7  Sup.  Ct.  Rep. 
788. 

58.  See  111.  Diversey  v.  Smith,  103  111. 
378,  42  Am.  Rep.  14.  Mass.  Child  v.  Coffin, 
17  Mass.  64;  Ripley  v.  Sampson,  27  Mass. 
(10  Pick.)  371;  Dane  v.  Dane  Mfg.  Co.,  80 
Mass.  (14  Gray)  488.  Mo.  Cummings  v. 
Wright,  11  Mo.  App.  348;  Donnelly  v.  Hodg- 
son, 13  Mo.  App.  15. 

69.  Same— Same  Joinder  of  defendants— 
Judgment  In  solid©. — As  to  joinder  of  de- 
fendants, and  asking  judgment  in  solido, 
effect  of. — See,  ante,  8  52,  note  pars.  — ,  — ; 
8  76,  note  pars.  76-80. 

m.    SUBDIVISION   2— DAMAGES  FOR  IN- 
JURY TO  PERSON  OR  PROPERTY. 

00.  Aa  to  Jurisdiction  under  section- 
Broader  than  constitution,  void. — "There  is 
some  point  made  by  the  respondent  as  to 
the  jurisdiction  vested  in  the  justices'  courts 
by  section  112  of  the  Code  of  Civil  Proce- 
dure. It  is  not  necessary  to  examine  sub- 
division 2  of  said  section  for  the  purpose 
of  determining  the  extent  of  the  jurisdic- 
tion attempted  to  be  vested  in  justices' 
courts  by  that  subdivision.  It  is  sufficient 
to  say  that  if  the  jurisdiction  there  granted 
is  broader  than  the  jurisdiction  granted  by 
the  constitution,  then  the  provision  to  that 
effect  must  fall." — King  v.  Kutner-Goldstein 
Co.,  135  Cal.  66,  68,  69,  67  Pac.  10. 

01.  Instances  aa  to  Jurisdiction— Action 
for  assault  and  battery,  where  defendant 
justified  assault  in  defense  of  freehold,  the 
question  of  title  to  land  is  merely  inciden- 
tal, and  does  not  oust  justice  of  jurisdic- 
tion.— Haven  v.   Needham,   20  Vt   183. 


— Action  for  damages  for  fraud 
or   deceit— Justices'   court    has   Jurisdiction. 

— An  action  to  recover  damages  for  fraud 
and  deceit  not  being  one  in  equity,  a  jus- 
tices' court  has  jurisdiction  of  the  action 
where  the  amount  claimed  Is  under  three 
hundred  dollars,  under  the  provisions  of 
subdivision  2  of  above  section,  construed  in 
connection  with  section  6,  article  VI  of  the 
constitution  and  section  76,  ante. — Stephan 
v.  Superior  Court  188  Cal.  673,  192  Pac. 
1083. 

68.  Same— Contract  to  locate  plaintiff  on 
homestead,  on  government  land,  of  not  to 
exceed  one  hundred  and  sixty  acres,  in  con- 
sideration of  one  hundred  dollars  paid  by 
plaintiff;  on  breach  of  contract,  a  justice 
of  the  peace  has  jurisdiction  of  an  action 
to  recover  the  sum  thus  paid. — Hart  v. 
Carnall-Hopklns  Co.,  103  CaL  182,  139,  37 
Pac.  196. 

64.  Same— Conversion  of  grain,  in  action 
for,  the  question  of  entry  does  not  Involve 
title  or  right  to  possession  of  the  ground  on 
which  the  grain  was  grown. — Ethrldge  v. 
Jackson,  2  Sawy.  C.  C,  598,  601,  8  Fed.  Cas. 
801. 

65.  Same— Deposit  on  sale  and  purchase 
of  land,  on  failure  of  title,  justice  of  the 
peace  has  Jurisdiction  of  an  action  to  re- 
cover   the    deposit,    where    the   amount    de- 
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manded  does  not  exceed  amount  over  which 
his    court    has    Jurisdiction. — Schroeder     v. 
Wittram,  66  Cal.  636,  640,  6  Pac.  737. 
See  par.  34,  this  note. 

66.  Distinguished  i  Copertini  v.  Opper- 
mann,  76  Cal.  181,  184,  18  Pac.  256. 

67.  Same  —  Part  payment  of  purchase- 
money,  action  by  vendee  to  recover,  because 
of  defect  of  title,  involves  the  title  to  real 
property,  and  is  not  within  jurisdiction  of 
justice,  regardless  of  amount  sued  for. — 
Copertini  v.  Oppermann,  ?6  Cal.  181,  184, 
18  Pac.  266. 

68.  Distinguishing!  Schroeder  v.  Witt- 
ram,  66  Cal.  636,  640,  6  Pac.  737. 

69.  Same— Partition  fence — Action  to  re- 
cover value  of,  involves  the  title  of  the  re- 
spective parties  to  their  lands,  and  a  jus- 
tice of  peace  has  no  jurisdiction,  regardless 
of  the  amount  in  controversy. — Holman  v. 
Taylor,  31  Cal.  338. 

See  pars.  36  et  seq.,  this  note. 


70.  Same— Rent  due  on  written  lease*  ac- 
tion to  recover  title  or  possession  is  not 
put  in  issue  by  an  answer  denying  plaintiff's 
title  and  right  of  possession,  and  setting 
up  title  and  right  of  possession  in  another 
under  whom  defendant  entered  and  held 
possession. — Ghlradelli  v.  Greene,  66  Cal. 
629. 

71.  Same— Tax  on  real  property,  In  ac- 
tion to  recover,  justice  of  peace  has  juris- 
diction where  question  of  title  to  the  land 
is  not  put  in  issue. — City  of  Willard  v. 
Woodland,  7  Utah  192,  198,  26  Pac.  284. 

72.  Same — Trespass    In    removing;    fence» 

in  'action  to  recover  damages  for,  where 
answer  sets  up  title  to  the  land,  is  within 
jurisdiction  of  justice  of  peace,  gravamen 
of  action  being  plaintiff's  possession  of  the 
land. — Livingston  v.  Morgan,  63  Cal.  23,  24. 
See  par.  69,  this  note. 

73.  Action  to  reoover  damages  for  tres- 
pass on  real  property  Is  not  within  juris- 
diction of  justice  where  question  of  title 
and  right  to  possession  is  raised  by  unveri- 
fied answer;  it  is  the  facts  and  not  the 
verified  answer  which  determine  the  juris- 
diction of  the  justice. — King  v.  Kutner- 
GoldsteLn   Co.,   136  Cal.   66,   76  Pac.  10. 

74.  Title  and  possession  of  land— Right 
to  possession. — A  justice  of  the  peace  has 
no  jurisdiction  to  receive  evidence  upon,  or 
try,  an  Issue  involving  title  or  possession 
of  real  estate,  and  where  any  evidence  is 
offered  upon  such  an  issue,  under  the  man- 
datory provision  of  section  838,  post,  it  is 
duty  of  justice  to  suspend  further  proceed- 
ings, and  certify  cause  to  superior  court. — 
King  v.  Kutner-Goldstein  Co.,  136  Cal.  65, 
76  Pac.  10. 

75.  Right  to  possession  being  properly 
put  In  issue  ousts  the  justice  of  jurisdiction. 
— Cornett  v.  Bishop,  89  Cal.  319. 

76.  Same— "Title  to  real  property  or  right 
of   possession"— Constitutional   construction. 

— It  is   not   enough   that  possession   is  fact 


in  controversy,  or  incidentally  in  question, 
or  that  fact  of  possession  is  in  issue,  to  oust 
justice  of  jurisdiction,  within  meaning  of 
constitution,  but  right  of  possession  must  be 
Involved. — Pollock  v.  Cummings,  38  Cal.  683. 

77.  Same— Same  —  Incidentally  called  In 
question,  a  Justice  of  peace  will  not  be 
ousted  of  jurisdiction;  to  have  that  effect 
the  title  to  the  land  or  the  right  to  posses- 
sion thereof  must  be  directly  Involved. — 
Livingston  v.  Morgan,  53  CaL  23,  24; 
Schroeder  v.  Wittram,  66  Cal.  636,  640,  6 
Pac.   737. 

78.  "It  Is  not  necessary  that  the  title  or 
possession  to  put  in  issue,  but  one  or  the 
other  must  be  an  issuable  fact  necessary 
to  be  averred  in  the  pleadings." — Holman 
v.  Taylor,  35  Cal.  838. 

79.  Criticised!  Pollock  v.  Cummings,  38 
Cal.  684,  685;  Schroeder  v.  Wittram,  66  Cal. 
636,  640,  6  Pac.  737. 

80.  Title  to  land  or  right  to  its  posses- 
sion may  incidentally  come  in  question  In 
various  forms,  of  action,  but  is  not  deter- 
minative of  jurisdiction  unless  necessary  to 
be  established  to  maintain  the  action  or 
defense  within  the  pleadings. — Schroeder  Vv 
Wittram,  66  Cal.  636,  640,  6  Pac.  737.  See 
Haven  v.  Needham,  20  Vt.  183. 

81.  "There  is  hardly  any  form  of  action  in 
which  the  title  or  ownership  of  land  may 
not  incidentally  arise,  and  it  would  be  pro- 
ductive of  Infinite  confusion  and  mischief 
to  hold  that  In  all  causes  where  that  is  the 
case  the  jurisdiction  ceases,  and  the  par- 
ties are  remitted  to  a  new  litigation  in 
another  form  of  action." — Schroeder  v.  Witt- 
ram\  66  Cal.  636,  646,  6  Pac.  737. 


82.  Same— Same — Not  raised  by  plead- 
!■«■• — In  those  cases  where  the  title  to  land 
or  the  right  to  its  possession  is  not  put  in 
issue  by  the  pleadings,  but  is  raised  only  by 
the  line  of  defense,  the  justice  is  not  ousted 
of  jurisdiction  to  try  the  cause. — Schroeder 
v.  Wittram,  66  Cal.  636,  638,  6  Pac.  737. 
fitee  Livingston  v.  Morgan,  53  Cal.  23;  Ghir- 
ardelli  v.  Greene,  56  Cal.  629;  Williams  v. 
Mecartney,  69  Cal.  669,  11  Pac.  186;  City  of 
Willard  v.  Woodland,  7  Utah  192,  197,  26 
Pac.  284;  Jackeway  v.  Barrett,  38  Vt.  326. 

83.  Overruled,  in  effect,  by  Copertini  v. 
Oppermann,  76  Cal.  181,  184,  18  Pac.  256; 
Hart  v.  Carnall-Hopkins  Co.,  103  Cal.  132, 
141,  37  Pac.  196. 

84.  "If  the  issue  of  title  or  possession  is 
so  involved  that  it  must  be  decided  in  order 
to  determine  the  case,  the  superior  court 
has  original  .  .  .  jurisdiction,  whether  the 
involution  may  be  said  to  be  merely  inci- 
dental or  not." — Hart  v.  Carnall-Hopkins 
Co.,  103  Cal.  132,  142,  37  Pac.  196.  See  Hol- 
man v.  Taylor,  31  CaL  338;  Copertini  v. 
Oppermann,  76  Cal.  181,  18  Pac.  286;  Ran- 
dolph  v.  Kraemer,  106  Cal.  199,  201,  39  Pac* 
533;  Baker  v.  Southern  Cal.  R.  Co.,  110  CaU 
455,  457,  42  Pac.  975. 
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IV.    SUBDIVISION   3— RECOVERY   OF 

PERSONAL   PROPERTY. 
85.     A*    to    eases    under    this    subdivision 

of  the  above  section  are  all  given  in  Part  I 
of  this  note,  and  the  question  fully  treated, 
post,  55  509-521  and  notes. 

88.  Property  In  value  two  hundred  ninety 
4«llarw— Damages  for  unlawful  detention 
of  one  hundred  dollars. — The  justice  court 
has  Jurisdiction  of  an  action  for  the  recov- 
ery of  personal  property,  where  the  value  is 
two  hundred  ninety  dollars,  and  damages 
claimed  for  its  unlawful  detention  one  hun- 
dred dollars. — Connely  v.  Superior  Court, 
34  Cal.  App.  77S,  169  Pac.  355. 

V.    SUBDIVISION  4— ACTION  FOR  FINE, 
PENALTY,  OR  FORFEITURE. 

87.  Fine,  forfeiture  or  penally— Action 
to  recover,  justices'  court  has  jurisdiction 
where  amount  sued  for  is  within  limit,  un- 
less question  as  to  legality  of  tax,  assess- 
ment, impost,  toll,  or  municipal  fine  is 
raised  by  verified  answer.  —  Williams  v. 
Mecartney,  69  Cal.  556,  11  Pac.   186. 

88.  Penalty  given  by  statute — When  the 
amount  is  under  three  hundred  dollars,  jus- 
tices' court  has  jurisdiction  under  this  sub- 
division of  above  section.  —  Randolph  v. 
Kraemer,  106  Cal.  199,  202,  39  Pac.  533. 

VI    SUBDIVISION   6 — ON  CONFESSION   OF 

JUDGMENT. 

80.  Confession  of  Judgment— As  to  what 
ameunrts  to— Verified  statement  by  defend- 
ant* consenting  to  judgment,  specifying 
the  amount;  judgment  rendered  thereon  in 
accordance  therewith  is  a  judgment  by  con- 
fession.— Pond  v.  Davenport,  44  Cal.  481. 
See  Gilbert  v.  Gilbert.  33  Mo.  App.   268. 

90.  Judgment  for  money  by  confession 
upon  statement  which  does  not  sufficiently 
state  facts  out  of  which  indebtedness  arose, 
nor  that  amount  confessed  is  justly  due, 
is  not  a  nullity  on  its  face  and  is  not  open 
to  collateral  attack. — Lee  v.  Figg,  37  Cal. 
Z28,  99  Am.  Dec.  274.  See  Coolbaugh  v. 
Roemer.   SO  Minn.  424,  427,  15  N.  W.  869. 

01.     Sanae— Application  of  defendant  to  set 

uMe  must  show  that  claim  was  not  just 
and  that  judgment  ought  not  to  have  been 
confessed. — Arlington  v.  Sherry,  5  Cal.  613; 
Lee  v.  Figg.  37  Cal.  328,  336,  99  Am.  Dec. 
271. 


Sanae— Attacking    and    Impeaching  — 
>lveaey  lstws  prohibit  confession  of  Judg- 

and  assignee  in  insolvency  can  have 
it  adjudged  void  upon  proper  proceedings 
for  that  purpose. — Pehrson  v.  Hewitt,  79 
Cal.  594,   21    Pac.  950. 

ag.  gausae  game  —  Collateral  attack  not 
permissible. — Pehrson  v.  Hewitt,  79  Cal. 
594,  21  Pac.   950. 

An  to  eatllarteral  attack,  see,  note,  14  Am. 
St.   Rep.    182. 

94.  Where  Judgment  not  a  nullity  on  its 
face. — Lee  v.  Figg.  37  Cal.  328,  336,  99  Am. 
Dec.  271,  Se«  Arrington  v.  Sherry,  5  Cal. 
312. 


05.  Same— Confession  to  defraud  credi- 
tors, suit  to  set  aside  because  of,  plaintiff 
need  not  be  either  judgment  or  execution 
creditor,  it  is  sufficient  If  he  have  attach- 
ment.—Scales  v.  Scott.  13  Cal.  76.  See  Con- 
roy  v.  Woods,  13  Cal.  626,  73  Am.  Dec.  610: 
Edson  v.  Cummings,  52  Mich.  52,  55,  17 
N.  W.  693;  Kahn  v.  Salmon,  10  Sawy.  C.  C. 
101,    20  Fed.   806. 

See,  note,  65  Am.  Dec.  521. 

06.  Same— Creditors  who  have  acquired 
lien  upon  debtor's  property  before  sale  un- 
der confessed  judgment  may  attack  for 
fraud.— Lee  v.  Figg,  37  Cal.  328,  336,  99 
Am.  Dec.  271;  In  re  Price  v.  Fuller,  1  Sawy. 
C.  C.  243,  246,  9  Fed.  Cas.  978. 

See  notes  65  Am.  Dec.  522;  73  Am.  Dec. 
628;  87  Am.  Dec.  74;  4  Am.  St.  Rep.  659; 
8  Am.  St.  Rep.  837;  15  Am.  St.  Rep.  638; 
19  Am.  St.  Rep.  537;  28  Am.  St.  Rep.  286; 
32  Am.  St.  Rep.  146;  42  Am.  St.  Rep.  244, 
284;  44  Am.  St.  Rep.  695;  and  46  Am.  St. 
Rep.   810. 

07.  Same— Same— Complaint  must  set  out 
specific    ground     of     objection     because     of 

;  fraud  relied  on;  general  averment  that  the 
intention  was  to  hinder,  delay,  and  defraud 
creditors  is  not  sufficient. — Meekes  v.  Har- 
ris, 19  Cal.  278,  289.  See  King  v.  Lewis. 
34  Cal.  106;  Lawrence  v.  Gayetty,  78  Cal. 
126,  131,  12  Am.  St.  Rep.  34,  20  Pac.  382; 
People  v.  McKenna,  81  Cal.  158,  159,  22  Pac. 
488;  Spring  Valley  W.  W.  v.  San  Francisco, 
82  Cal.  286,  321,  16  Am.  St.  Rep.  134,  22  Pac. 
910,   1046. 

08.  Distinguished t  Hager  v.  Shindler,  29 
Cal.  47,  60. 

99.  Allegations  by  attaching  creditors 
that  pretended  judgment  by  confession  is 
fraudulent,  and  intended  to  hinder,  delay, 
and  defraud  creditors  must  set  out  the  facts 
showing  it  to  be  such,  in  order  to  be  suf- 
ficient.— Pehrson  v.  Hewitt,  79  Cal.  594,  21 
Pac.  950;  Albertoli  v.  Branham,  80  Cal.  631, 
633,  636,  22  Pac.  404;  Sukeforth  v.  Lord,  87 
Cal.  399,  402,  25  Pac.  497;  Cosgrove  v.  Fisk. 
90  Cal.  76,  77,  27  Pac.  66. 

100.  Same— Same— Fraud  alleged  In  gen- 
eral terms  Insufficient!  such  averments  are 
merely  the  conclusions  of  the  pleader  and 
embrace  no  issuable  character;  the  substan- 
tive facts  must  be  pleaded. — City  of  Oak- 
land v.  Carpentier,  21  Cal.  642;  Castle  v. 
Bader,  23  Cal.  76;  Orovilie  &  V.  R.  Co.  v. 
Plumas  Co.,  37  Cal.  354.  363;  Sacramento  Sav. 
Bank  v.  Hynes,  60  Cal.  196,  202;  Payne  v.  El- 
liott, 54  Cal.  339,  340,  36  Am.  Rep.  80;  Pher- 
son  v.  Hewitt,  79  Cal.  694,  21  Pac.  960; 
Albertoli  v.  Branham,  80  Cal.  631,  633,  635, 
13  Am.  St.  Rep.  202,  22  Pac.  404;  Sukeforth 
v.  Lord,  87  Cal.  399,  402,  25  Pac.  497;  Cos- 
grove  v.  Fisk,  90  Cal.  77,  27  Pac.  66;  Heller 
v.  Dyerville  Mfg.  Co.,  116  Cal.  127,  135,  47 
Pac.  1016. 

101.  Thus,  it  is  not  sufficient  to  charac- 
terize a  judgment  confessed  or  a  convey- 
ance alleged  to  be  in  fraud  of  creditors  as 
"fraudulent." — Pehrson  v.  Hewitt,  79  Cal.  694, 
21  Pac.  950;  Albertoli  v.  Branham,  80  Cal. 
631,  635,  13  Am.  St.  Rep.  202,  22  Pac.  404. 
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§113.  CONCURRENT  JURISDICTION.  The  justices'  courts  shall  have 
concurrent  jurisdiction  with  the  superior  courts  within  their  respective  town- 
ships : 

1.  In  actions  of  forcible  entry  and  detainer,  where  the  rental  value  of  the 
property  entered  upon  or  unlawfully  detained  does  not  exceed  twenty-five  dol- 
lars per  month,  and  the  whole  amount  of  damages  claimed  does  not  exceed  two 
hundred  dollars ; 

2.  In  actions  to  enforce  and  foreclose  liens  on  personal  property,  where 

neither  the  amount  of  the  liens  nor  the  value  of  the  property  amounts  to  three 

hundred  dollars. 

History:  Enacted  March  11, 1872;  amendment  approved  February  25, 
1878,  Code  Amdts.  1877-8,  p.  97;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  35. 

CONCURBENT  JURISDICTION. 

1.  Constitutional  provision. 

2.  Construction  of  code — Concurrent  ju- 

risdiction of  justices. 

3.  Same — Constitution  of  1849. 

4.  Same — Same — The   same   construction 

given  present  provision. 

5.  Forcible  entry. 

6,7.  Forcible  entry  and  detainer — Teat  of 
jurisdiction. 

8.  Same — Amount  of  damages  claimed. 

9.  Same — Same — Treble  damages. 

10, 11.  Same — Rental  value  of  premises — As  to 
generally. 

12.  Same  —  Same  —  Framing    complaint 

within  jurisdiction. 

13.  Same — Evidence  rental  value  in  excess 

—Effect. 

14.  Remitting  part  of  lien  to  confer  juris- 

diction— Not  permissible. 

15.  Same — Amount  of  lien  purely  a  matter 

of  contract. 

16.  Same — Consent  of  parties. 

17.  Same — Object  of  pleader  in  remitting. 
18, 19.  Same — Old  equity  rule. 

20.  Same — Texas  rule. 

1.  Constitutional    provision, — as    to,    see 

Const.  1879,  art.  VI  ft  11,  I  Henning's  General 
Laws,  3d  ed.,  p.  llv. 

2.  Construction  of  code— Concurrent  Ju- 
risdiction on  part  of  justices'  courts  with 
superior  courts  in  cases  of  unlawful  deten- 
tion in  all  cases  within  provisions  of  this 
section. — Ivory  v.  Brown,  187  Cal.  603,  70 
Pac.  657. 

3.  Same  —  Constitution  of  1849  save 
county  courts  original  Jurisdiction  In  "ac- 
tions of  forcible  entry  and  detainer,*' — and 
this  was  held  to  Include  unlawful  detainer; 
whole  subject  of  forcible  entries  and  forci- 
ble and  unlawful  detainers  being  considered 
as  provided  for  under  head  of  forcible  en- 
tries and  detainers. — Caulfleld  v.  Stevens, 
28  Cal.  118,  120;  Brummagim  v.  Spencer,  29 
Cal.  661,  664;  Mecham  v.  McKay,  37  Cal. 
154.  162;  Johnson  v.  Chely,  43  Cal.  299,  304. 


4.  Same—Same— Tne  ansae  construction 
rfven  present  provision,  which  Is  in  sub- 
stantially same  language. — Ivory  v.  Brown, 
137  Cal.  60S,  605,  70  Pac.  667. 

5.  Forcible  entry. — See,  post,  $  169  et  seq. 
and  notes. 

«.  Forcible  entry  and  detainer— Test  ef 
Jurisdiction  is  twofold:  (1)  The  whole 
amount  of  damages  claimed  must  not  ex- 
ceed 200;  and  (2)  The  rental  value  of  the 
property  must  not  exceed  $25  per  month  as 
matter  of  fact. — Ballerlno  ▼.  Bigelow,  90 
Cal.  500,  27  Pac.  372. 

7.  Test  of  Jurisdiction  of  Justices'  court 
is  same  as  that  of  superior  court,  to  wit, 
amount  sued  for,  exclusive  of  interest. — 
Hoban  v.  Ryan,  ISO  Cal.  96,  62  Pac.  296. 

See  S  52,  note  pars.  10,  25-28,  75;  f  76,  note 
par.  90. 

8.  Same  — Amount   of    damages    claimed 

must  not  exceed  $200,  nor  can  plaintiff  re- 
cover more. — Baflerino  v.  Bigelow,  90  Cal. 
500,  603,  27  Pac  372. 

9.  Same     Same— As    to    treble    damaajes. 

see  par.  11,  this  note;  ante,  9  112,  note  pars. 
45,  64. 

10.  Same— Rental  value  of  property— An 
to  generally. — The  rental  value  of  the  prop- 
erty must  not  exceed  $25  per  month,  as  mat- 
ter of  fact,  to  be  determined  by  evidence. — 
Ballerlno  v.  Bigelow,  90  Cal.  600,  603,  27 
Pac.  872. 

11.  Bent  ten  dollars  per  month,  and 
whole  amount  of  rent  claimed  to  be  due 
aggregating  only  $120,  if  plaintiff  seeks  to 
have  treble  damages  for  unlawful  deten- 
tion, Justice's  court  will  not  have  Jurisdic- 
tion.— Hoban  v.  Ryan,  130  Cal.  69,  98,  62 
Pac.  296. 

See  par.  9,  this  note. 

12.  Same  —  Same  —  Framlns;  complaint 
within  Jurisdiction.— "By  framlns;  complaint 
In  certain  way  plaintiff  can  not  confer  Ju- 
risdiction denied  by  constitution  (art.  VI 
5 11)  and  statute  to  Justices'  court,  and 
force  defendant  to  submit  right  of  posses- 
sion to  determination  of  tribunal  which 
has  no  right  to  do  so,  thus  depriving  her  of 
privilege   guaranteed    to    have   cause   tried 


172 


Ck.  V,  Art.  ni.J 


CIVIL  JURISDICTION  OF — RESTRICTED. 


§114 


originally   in  superior  court." — Ballerlno   v. 
Bigelow,  90  Cal.  600,  503,  27  Pac.  372. 

IS.  Same-— Evidence  showing;  rental  value 
la  exeeaa  of  $26  per  month,  no  recovery  can 
be  had  in  justices'  court,  and  any  judgment 
rendered  therein  is  coram  non  judlce. — Bal- 
lerlno v.  Blgelow,  90  Cal.  600,  603,  27  Pac 
372. 

14.  Remlttlaa*  part  of  Ilea  to  eoafer  Ja- 
riadlctfoa— Not  permissible. — A  novel  case 
in  practice  is  reported  by  Elroy  W.  Smith, 
of  the  Los  Angeles  Bar  (case  No.  €6770 
L.  A.  Super.  Ct.).  Plaintiff  brought  suit  to 
foreclose  a  chattel  mortgage  securing  prin- 
cipal, interest  and*  attorney's  fees,  all 
amounting:  to  a  sum  in  excess  of  the  jus- 
tice's jurisdiction,  but  asking:  Judgment  for 
only  $299,  alleging  the  value  of  the  prop- 
erty covered  by  mortgage  to  be  less  than 
$200.  The  point  was  made  by  Mr.  Smith 
that  the  amount  of  the  lien  was  over  $300 
and  for  that  reason  the  justice  had  no  juris- 
diction under  provisions  of  above  section. 
Justice  sustained  the  point,  but  permitted 
plaintiff,— over  objection  that  the  lien  was 
a  matter  of  contract  and  indivisible, — to  re- 
mit part  of  the  lien;  and  set  the  case  for 
triaL  A  writ  of  prohibition  was  granted 
by  Judge  Bordwell. 

Aa  to  remitting-  or  waiving;  aart  of  amonat 
of  claim  to  coaler  jurisdiction,  see,  ante, 
|  112,  note  pars.  14-20. 

15.  Saaie— Anout  of  Ilea  purely  matter 
of  contract,  and  one  of  the  parties  can  not 
vary  the  contract  by  waiving:  a  part  of  the 
lien,  in  order  to  confer  jurisdiction  on  a 
justice  of  the  peace. — See  Barbleri  v.  Ra- 
melli,  84  Cal.  164,  23  Pac  1086;  Clemens  v. 
Luce,  101  CaL  432,  486,  36  Pac.  1032;  Felton 
▼.  'West,  102  Cal.  266,  36  Pac.  676;  Brown 
v.  Braun,  9  Ariz.  264,  80  Pac.  323;  33  Iowa 
246;  86  N.  C.  317;  22  Tex.  7.  See,  also,  1  PI. 
St  Pr.  710  and  note  2. 


1«.     Saaie— Coaaeat  of  parties,  in  such  a 
would  not  confer  jurisdiction  on  the 
justice   of  the  peace  where  the  statute  ex- 


pressly denies  It. — See  13  Cent.  Dig.  col. 
1901,  8  78;  12  PI.  &  Pr.  673;  4  W.  &  P.  3881 
(consent). 

As  to  consent  of  parties  aot  being-  sum- 
cfeat  to  eoafer  Jurisdiction,  see,  ante,  5  112, 
note  par.  11. 

17.  Same— Object  of  pleader  la  remitting. 

• — The  pleader  in  the  above  case,  in  alleging 
that  the  value  of  the  property  covered  by 
the  mortgage  was  less  than  two  hundred 
dollars,  sought  to  bring  his  case  within 
the  old  equity  rule  that  In  an  action  to 
foreclose  a  mortgage,  the  value  of  the  prop- 
erty mortgaged  governs  the  jurisdiction  of 
the  court. — Pitkin  v.  Flowers,  2  Root 
(Conn.)  42;  Wheat  v.  Griffn,  4  Day  (Conn.) 
419;  Peters  v.  Goodrich.  3  Conn.  146;  Scrip- 
ture v.  Johnson,  8  Conn.  211;  Oris  wold  v. 
Mather,  6  Conn.  436;  Canton!  v.  Betts,  70 
Conn.  386,  39  Atl.  604;  Marshall  v.  Taylor, 
7  Tex.  236. 

18.  Same— Old  canity  rule. — On  a  similar 
principle  to  that  of  the  old  equity  rule,  it 
is  held  that  where  a  bill  in  equity  Is  filed 
to  restrain  a  threatened  injury  to  the  free- 
hold, the  value  of  the  land  involved  deter- 
mines the  jurisdiction  of  the  court. — Huyck 
v.  Bailey,  100  Mich.  228,  68  N.  W.  1002. 

19.  So,  also  in  an  action  to  enforce  a 
carrier's  common -law  lien,  for  charges  of 
carriage,  it  is  held  that  the  value  of  the 
property  carried,  and  not  the  amount  of  the 
charges,  determines  the  jurisdiction  of  the 
court. — Texas  &  N.  O.  R.  Co.  v.  Rucker,  99 
Tex.  126,  87  S.  W.  818. 

90«  Same— Texas  rale. — A  recent  Texas 
case,  however,  holds  that  where  the  sum 
sought  to  be  recovered  is  within  the  juris- 
diction of  the  court,  the  case  should  not  be 
dismissed  simply  because  the  property  on 
which  plaintiff  seeks  to  enforce  his  lien  is 
valued  at  a  sum  in  excess  of  the  jurisdic- 
tion of  the  court,  but  that  the  cause  should 
be  retained  for  the  trial  of  the  issues  as  to 
the  alleged  debt. — Jecker  v.  Phytides,  27 
Tex.  Civ.  App.  410,  66  S.  W.  1129. 


§  114.  CIVIL  JURISDICTION  RESTRICTED.  Except  as  in  the  last  pre- 
ceding section  provided,  the  jurisdiction  of  the  justices'  courts  shall  not,  in  any 
ease,  trench  upon  the  jurisdiction  of  the  several  courts  of  record  of  the  state, 
nor  extend  to  any  action  or  proceeding  against  ships,  vessels,  or  boats,  for  the 
recovery  of  seamen 's  wages  for  a  voyage  performed  in  whole  or  in  part  with- 
out the  -waters  of  this  state. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdte.  1880  (C.  G.  P.  pt),  p.  86. 


BE8TBICTION  OP  CIVIL  JUBISDICTION. 
J.  Constitutional  provision. 
2.  Original  flection. 


2.  Original  seetfea  provided  civil  juris- 
diction of  justices  of  the  peace  in  substan- 
tially the  same  language  as  section  112  of 
the  present  code. 


te   sen- 
Const    1879,    art.    VI,    §11,    I 
Hennin*r»  Oeneral  Laws,  3d  ed.,  p.  liv. 
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§115.    CRIMINAL  JURISDICTION.     [Repealed] 


History:  Enacted  March  11,  1872;  amendment  approved  Febru- 
ary 28,  1874,  Code  Amdts.  1873-4,  p.  399;  April  1,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  36;  by  Code  Commission,  Act  March  8,  1901. 
Stats,  and  Amdts.  1900-1,  p.  120,  held  unconstitutional,  see  history,  §  5 
ante;  repeal  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  682. 


CRIMINAL  JURISDICTION. 

1.  As  to  original  section. 

2.  Construction  and  application. 

3.  Fine— Payment  "forthwith." 

4.  Misdemeanors  —  Exclusive  jurisdiction 

— Under  constitution  of  1849. 

5.  Same  —  Same  —  Under  constitution  of 

1879. 

6.  Same — Same — Same — Change  of  place 

of  trial — Jurisdiction  by  consent. 

7.  Same — Same — Same  —  Distinction    be- 

tween high  and  low  misdemeanors. 

8.  Same — Same — Same — Justices'    courts 

of  city. 

9.  Same — Same^-Same — Police  courts  of 

city. 

10.  Same — Same  —  Same  —  Punishable  by 
fine  and  jail  sentence. 

1 1- 14.  Nuisance — Endangering  public  health. 

15.  Petty    larceny — Exclusive    jurisdiction 

of. 

16.  Preliminary    examination  —  Power    to 

hold — No  authority  is  expressly  con- 
ferred. 

17.  Selling  liquor  —  In  violation  of  ordi- 

nance. 

18.  Sunday  law — Violation  of. 

1.  As  to  original  flection,  and  amend- 
ments of  187S-4  related  to  the  restriction  of 
the  jurisdiction  of  justices  in  civil  actions. 

2.  Construction  and  application  of  pres- 
ent section  of  the  code. — Ball  v.  Rawles,  93 
Cal.  222,  236,  27  Am.  St.  Rep.  174,  28  Pac. 
937;  In  re  Mulholland,  97  Cal.  627.  32  Pac. 
568;  People  v.  Creep  1,  116  Cal.  60,  54»  46 
Pac.   863. 

3.  Fine — Payment  "forth  wit  n." — Defend- 
ant to  stand  committed  until  fine  is  paid,  is 
not  void  because  justice  requires  fine  to  be 
paid  "forthwith,"  being  clearly  within  pro- 
visions of  section  1446  of  the  Penal  Code. — 
Ex  parte  Noble,  96  Cal.  362,  365,  31  Pac.  224. 

See  Kerr's  Cyc.  Pen.  Codet  2d  ed.,  5  1446 
and  note. 

4.  Misdemeanor*— Exclusive  Jurisdiction 
of.-— Under  constitution  of  1849,  jurisdic- 
tion of  justices  of  the  peace  was  exclusive 
to  try  misdemeanors  where  no  indictment 
was  found. — Ex  parte  McCarthy,  53  Cal.  412. 

5.  Same  —  Same  —  Under   constitution   of 

1870.-*-Ex elusive  jurisdiction  conferred  upon 
justices  of  the  peace  by  legislature  In  pui> 
suance  of  art.  VI  §  11  of  constitution  of 
1879  over  all  misdemeanors. — Ex  parte  Wal- 
lingford,  60  Cal.  103;  Oaf  ford  v.  Bush,  60 
Cal.  149,  153;  In' matter  Carrillo,  66  Cal.  3, 
4  Pac.  695;  Green  v.  Superior  Court  San 
Francisco,  78  Cal.  566,  659,  563,  21  Pac.  307. 


541;  Ex  parte  Noble,  96  Cal.  362,  365,  31  Pac. 
224. 

See    I    Henning's    General    Laws,    3d    ed.f 
p.  liv. 

«.  Same—Same—Same — Change  of  place 
of  trial— Jurisdiction  by  consent. — Prosecu- 
tion for  misdemeanor-  committed  in  viola- 
tion of  section  418  of  the  Penal  Code  was 
commenced  before  one  justice  of  peace  and 
transferred  to  another  justice  of  same 
county  without  formality  of  filing  an  affi- 
davit, as  required  by  section  1431  of  the 
Penal  Code;  accused  appeared  and  sub- 
mitted to  jurisdiction  of  trial  court  without 
objecting  thereto.  It  was  held  that  this 
conferred  jurisdiction  by  consent  on  trial 
court  without  objecting  thereto.  It  was 
held  that  this  conferred  jurisdiction  by  con- 
sent on  trial  court;  consent  can  confer  ju- 
risdiction on  the  court  over  the  person  of 
the  party  but  not  over  the  subject-matter 
of  the  action. — Ex  parte  Lou  Ah  Sun  (Cal. 
June  17,  1886),  7  Pac.  305.— not  reprinted 
in  Cal.  Unrep.  or  digested  in  Cal.  Dig.,  but 
should  be  found  In  both,  because  only  case 
in  California  upon  point. 

See  Kerr's  Cyc.  Pen.  Code,  2d  ed.,  f  S  1033- 
1038,  1431,  1432  and  notes. 

7.  Same — Same— Same— Distinction  be- 
tween high  and  low  misdemeanors,  depend- 
ing upon  whether  offense  charged  was  in- 
famous, has  never  been  recognized  In  this 
state;  the  constitution  and  statutes  deal 
with  felonies  and  misdemeanors,  and  all 
misdemeanors  are  included  in  transfer  of 
jurisdiction  to  justice  of  peace. — Green  v. 
Superior  Court,  78  Cal.  666,  562,  21  Pac.  307, 
541;  Ex  parte  Westenberg,  167  Cal.  309,  139 
Pac.  674. 


8.  Same— 'Same— Same— Justices'  conrts 
of  city  having  no  police  court  existing  un- 
der and  by  virtue  of  charter  provisions 
have  exclusive  jurisdiction  to  try  and  pun- 
ish misdemeanors  within  their  territorial 
jurisdiction. — In  re  Carrillo,  66  Cal.  3,  4 
Pac.  695. 


9.  Same— Same— Same— Police  courts  of 
city. — The  police  and  justices'  courts  have 
exclusive  jurisdiction  over  all  misdemeanors 
punishable  by  a  fine  not  to  exceed  five  hun- 
dred dollars  or  by  imprisonment  not  to  ex- 
ceed six  months;  and  unless  expressly  pro- 
vided to  the  contrary,  every  offense  declared 
to  be  a  misdemeanor  is  punishable  by  a 
fine  not  to  exceed  five  hundred  dollars  or 
by  imprisonment  not  to  exceed  six  months. 
—People  v.  Gibbs,  25  Cal.  App.  466,  144  Pac. 
150. 
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10.  Same-*— Same— Same — Punishable  by 
line  and  jail  sentence,  misdemeanors  are 
within  exclusive  jurisdiction  of  justice  of 
neace  in  all  cases  where  maximum  sentence 
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that  can  be  imposed  is  $500  fine  or  six 
months'  imprisonment  or  both. — G afford  v. 
Bush,  60  Cal.  149,  162;  Green  v.  Superior 
Court.  78  Cal.  556,  669,  21  Pac.  307,  541. 

As    to    flue,    and    order    for    Its    payment 

"forthwith,"  see  par.  3,  this   note. 

11.  Nuisance— Endangering*  public  health, 

being  punishable  under  section  377  of  the 
Penal  Code  by  fine  not  exceeding  $1000  or 
imprisonment  not  exceeding  one  year,  is 
not  within  jurisdiction  of  Justice  of  peace. 
— In  re  Kurts,  68  Cal.  412,  9  Pac.  449. 

12.  A  charge  of  maintaining  a  public 
nuisance  in  violation  of  the  provisions  of 
section  373a  of  the  Penal  Code  fall  within 
the  category  of  misdemeanors  which  are 
triable  only  in  the  police  or  justices'  courts, 
in  view  of  the  fact  that  such  section  ex- 
pressly declares  the  offense  to  be  a  misde- 
meanor, but  does  not  prescribe  the  penalty 
therefor. — People  v.  Gibbs,  26  Cal.  App.  466. 
144   Pac.  160. 

13.  The  provisions  of  section  377  of  the 
Penal  Code  have  no  express  or  implied  rela- 
tion to  the  offense  defined  by  section  373a, 
since  the  former  deals  only  with  violations 
of  health  laws  relating  to  registrations  of 
deaths  and  the  disposition  of  human  re- 
mains.— People  v.  Gibbs,  25  Cal.  App.  466, 
144  Pac  150. 

14.  The    fact    that    section    3491    of    the 
Civil    Code    provides,    among   other    things, 


that  a  public  nuisance  may  be  remedied 
either  by  an  indictment  or  an  information 
does  not  avail  to  confer  upon  the  superior 
court  jurisdiction  to  hear  and  determine  a 
violation  of  the  provisions  of  section  373a 
of  the  Penal  Code. — People  v.  Gibbs,  25  Cal. 
App.  466,  144  Pac.  150. 

15.  Petty  larceny— Exclusive  jurisdiction 

of. — Justices  of  peace  have  exclusive  juris- 
diction of  petty  larcenies. — Ex  parte  Wal- 
lingford,  60  Cal.  103.  See  State  v.  Myers,  11 
Mont.  365,  369,  28  Pac.  650. 

See  Kerr's  Cyc.  Pen.  Code,  2d  ed.,  §  484. 
note  pars.  1  et  seq. 

16.  Preliminary  examination— Power  to 
hold— No    authority    Is    expressly    conferred 

by  this  section  upon  justices  of  peace  sit- 
ting as  examining  magistrates  to  hold  per- 
sons accused  either  of  felonies  or  misde- 
meanors. They  derive  their  power  from 
charter,  not  as  justices  of  peace,  but  as 
magistrates. — People  v.  Crespi,  116  Cal.  50, 
54,  46  Pac.  863. 

17.  Selling;  liquor— In  violation  of  ordi- 
nance is  misdemeanor  and  within  jurisdic- 
tion of  justice  of  peace. — Ex  parte  Noble, 
96  Cal.  362,  366,  31  Pac.  224. 

18.  Sunday  law— Violation  of  is  misde- 
meanor within  exclusive  jurisdiction  of  jus- 
tices' court. — Gafford  v.  Bush,  60  Cal.  149, 
153. 


§§  116-119.    [Repealed.] 

History:    Enacted  March  11,  1872;  repeal  approved  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt),  p.  21. 


CHAPTER  VI. 

POLICE  COURTS. 
f  121.  Provided  for  in  Political  Code. 

§  121.  PROVIDED  FOR  IN  POLITICAL  CODE.  Police  courts  are  estab- 
lished in  incorporated  cities  and  counties,  cities  and  towns,  and  their  organiza- 
tion, jurisdiction,  and  powers  provided  for  in  the  Political  Code,  part  four. 

History:    Enacted  March  11,  1872;    amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  36. 

POLICE  COURTS. 

1. 2.  City  of  Oakland — Former  police  court  of. 

3.  Civil  action  in — Proceedings. 

4.  Fine — Imprisonment   for   non-payment — 

At  rate  of  one  day  for  each  dollar. 

5.  Justices  of  the  peace — To  act  as  police 

judges. 

6.  Mayors  of  certain  cities — Not  to  act  as 

police  judges. 

7.  Organization  and  jurisdiction  of — As  to 

generally. 

8.  Part  of  the  judiciary. 

9.  Preliminary  examination — Power  to  hold 

accused  for  trial. 


1.  City  of  Oakland— Former  police  court 

of  the  city  of  Oakland,  originally  created 
under  the  Whitney  Act,  was  not  abolished 
.by  the  adoption  of  the  freeholders'  charter 
in  1911. — Ex  parte  Westenberg,  167  Cal.  309, 
139  Pac.  674. 

2.  By  sections  1  and  13  of  article  VI  of 
'the  constitution  (I  Henning's  General  Laws, 

3d  ed.,  pp.  zlviii,  Hv),  the  legislature  is 
vested  with  power  to  confer  Jurisdiction 
over  all  misdemeanors  on  inferior  courts 
established  under  the  provisions  thereof,  un- 
less Jurisdiction  over  any  of  them  is  con- 
ferred upon  some  other  court  by  the  con- 
stitution itself. — Ex  parte  Westenberg,  167 
Cal  309,  139  Pac.  674. 
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3.  Civil     action     Im- 
post, $  929  and  note. 

4.  Fine— Imprisonment  for  non-payment 
—At   rate   of  one  day   for   eaeh   dollar   for 

failure  to  pay  twenty-five  dollars  fine, 
where  punishment  by  imprisonment  could 
not  exceed  five  days.  Is  valid,  and  prisoner 
is  not  entitled  to  release  on  habeas  corpus. 
—In  rtatter  of  Mulholland,  97  Cal.  527.  32 
Pac.  568;  Ex  parte  Green,  94  Cal.  S87,  889, 
29  Pac.  783.  But  see  Ex  parte  Rosenheim, 
83  Cal.  388,  390,  23  Pac.  372;  People  v.  Ham- 
berg:,  84  Cal.  468,  475,  24  Pac.  298;  People 
v.  Brown,  113  Cal.  35,  45  Pac  181. 

5.  Justice*  of  the  peace— To  act  as  police 
Judsjes,  when. — See  Act  March  8,  1887,  Stats. 
1887  p.  51;  also  In  re  Carrillo,  66  Cal.  3,  4 
Pac.  696;  Ex  parte  Henshaw,  73  Cal.  486, 
506,  15  Pac.  110;  Milner  v.  Reibenstein,  85 
Cal.  598,  596,  24  Pac  936. 

6.  Mayors  of  certain  cities— Not  to  act 
ns  police  Judges.— Mayors  la  cities  of  over 
ten  thousand  inhabitants  not  to  act  as  police 


Judges. — See  Act  of  March  8,  1887.  Stats. 
1887,  p.  51,  II  Henningr's  General  Laws,  3d 
ed.,  p.  2314. 

7.  Organisation  and  Jurisdiction  of—As 
to  generally. — See  Kerr's  Cyc  Pol.  Code,  2d 
ed.,  8  4424  et  seq.  and  notes. 

8.  Part  of  the  Judiciary. — Police  courts 
constitute  part  of  courts  of  state,  and  po- 
lice Judges  part  of  judiciary,  and  section 
6  of  art.  XI  (I  Henning's  General  Laws, 
3d  ed.,  p.  lxi),  of  the  constitution  of  1879 
has  no  reference  to  them. — Ex  parte  Hen- 
shaw. 73  Cal.  486,  607,  16  Pac.  110,  citing 
McGrew  v.  Mayor  of  San  Jose,  65  Cal.  611; 
People  ex  rel.  Pennie  v.  Ransom,  68  Cal. 
658;  Jenks  v.  City  of  Oakland,  68  Cal.  576, 
578;  Coggins  v.  City  of  Sacramento,  59  Cal. 
699.  See  Kahn  v.  Sutro,  114  Cal.  816,  33 
L.  R.  A.  620,  46  Pac.  87. 

9.  Preliminary  examination  —  Power  to 
hold  accused  for  trial. — See,  ante,  S 115, 
note  par.  16. 


CHAPTER  VII. 

GENERAL  PEOVISIONS  RESPECTING  COUETS  OF  JUSTICE, 

Article  L  Publicity  of  Proceedings,  ff  124,  125. 

II.  Incidental  Powers  and  Duties  or  Courts,  ||  128-131. 

IIL  Judicial  Days,  ||  133-135 [a]. 

IV.  Proceedings  in  Case  of  Absence  or  Judge,  ||  139,  140. 

Y.  Provisions  Bespecting  Places  or  Holding  Courts,  f  f  142-144. 

VL  Seals  or  Courts,  Si  147-153. 


ARTICLE  L 

PUBLICITY  OP  PBOCEEDINGS. 


f  124.    Sittings  of  court,  public. 


f  125.    Sittings  of  court,  when  private. 


§124.    SITTINGS  OF  COURT,  PUBLIC.    The  sittings  of  every  court  of 

justice  shall  be  public,  except  as  provided  in  the  next  section. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  36. 


BIGHT  TO  SPEEDY  AND  PUBLIC  TBIAL. 

1.  Public  and  speedy  trials — Public  guar- 

antee. 

2.  Constitutional    construction  —  "Public" 

opposed  to  "secret." 

3, 4.  Excluding  spectators  from  court-room. 

5,6.  Same — Same — Oyer  objection  of  defen- 
dant. 

7.  Same — Same — The  trial  should  be  public 

in  ordinary  common-sense  acceptation. 

8.  Same — Assent  presumed,  when. 

9.  Waiver  of  right  by  defendant. 


1.     As  te  public  and  speedy  trial— Goar- 
aateed  ta  all  fenwu  accused  of  crime,  both 


by  state  and  federal  constitutions. — Cal. 
Const.  1879  art  I  |  IS;  U.  S.  Const  Amdt. 
VI,  I  Henningr's  General  Laws,  3d  ed.f  pp. 
xxix,  xxxiii;  11  Fed.  Stat*.  Ann.,  2d  ed.,  pp. 
474  et  seq. 

%  Coastructlea  ef  coastltutloa— "Public* 
apposed  to  "secret." — "Public"  trial  as  used 
In  the  constitution,  means  opposite  of  "se- 
cret" trial. — People  v.  Swafford,  65  Cal.  223, 
2  Pac.  809. 

8.  Excluding-  from  court-roost— -All  per- 
sons except  Judge,  Jurors,  wltaesses,  aad 
persons  connected  with  ease  does  not  vio- 
late this  constitutional  provision. — People 
v.  Swafford,  supra;  People  v.  Kerrigan,  73 
Cal.  222,  224,  14  Pac.  849;  People  v.  Tar  box. 
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115  Cal.  67,  61,  46  Pac.  896.  See  Grimmett 
v.  State,  22  Tex.  App.  36,  58  Am.  Rep.  630,  2 
S.  W.  631. 

4.  Criticise*  and  not  followed  in  People 
v.  Hart  man,  108  Cal.  242,  42  Am.  St.  Rep. 
108,  37  Pac.  153. 

See  par.  5,  this  note. 

6.  Same— Same— Over  objection  of  de- 
feadaat— Excluding  spectators  from  the 
rowrt-roora  darts*-  trial,  against  objection 
of  defendant,  Is  violative  of  provision  of 
constitution,  and  injury  to  defendant  will 
be  presumed. — People  v.  Hartman,  108  Cal. 
242,  42  Am.  St.  Rep.  108,  37  Pac  153.  See 
People  v.  Murray,  89  Mich.  276,  28  Am.  St 
Sep.  294,  14  L.  R.  A.  809,  50  N.  W.  995,  dis- 
cussing and  distinguishing:  People  v.  Kerri- 
gan, 78  Cal.  222,  14  Pac  849;  State  v.  Brooks, 
92  Mo.  542,  5  S.  W.  267,  330;  Grimmett  v. 
State,  22  Tex.  App.  36,  68  Am.  Rep.  630,  2 
S.  W.  631. 

6.  DistiBffvisheds  People  v.  Tarbox,  116 
Cal.  57,  61,  46  Pac.  896  (holding  right 
waived). 

See  pars.  8,  9,  this  note. 


7.  Same— Same— "The  trial  should  be 
public  In  ordinary  common-sense  accepta- 
tion of  term.  Doors  of  court-room  are  ex- 
pected to  be  kept  open,  public  are  entitled 
to  be  admitted,  and  trial  is  to  be  public  in 
all  respects  .  .  .  with  due  regard  to 
size  of  court-room,  convenience  of  court, 
right  to  exclude  objectionable  characters 
and  youths  of  tender  years,  and  do  other 
things  which  may  facilitate  proper  conduct 
of  the  trial." — People  v.  Hartman,  103  Cal. 
242,  42  Am.  St.  Rep.  108,  37  Pac.  153. 

8.  Same— Assent  to  order  excluding  pre- 
sumed, in  absence  of  any  showing  as  to 
what  took  place  when  court  made  order. — 
People  v.  Swafford,  65  Cal.  223,  3  Pac.  809. 
See  Benedict  v.  People,  23  Colo.  126,  129,  46 
Pac.  687. 

9.  Waiver     of     right     by     defendant. — 

Waiver  of  right  to  public  trial  may  be  made 
by  defendant. — People  v.  Tarbox,  116  Cal. 
57,  61,  46  Pac  896. 


§  125,    SITTINGS  OF  COURT,  WHEN  PRIVATE.    In  an  action  for  divorce, 

criminal  conversation,  seduction,  or  breach  of  promise  of  marriage,  the  court 

may  direct  the  trial  of  any  issue  of  fact  joined  therein  to  be  private,  and  may 

exclude  all  persons  except  the  officers  of  the  court,  the  parties,  their  witnesses, 

and  counsel;  provided,  that  in  any  cause  the  court  may,  in  the  exercise  of  a 

sound  discretion,  during  the  examination  of  a  witness,  exclude  any  or  all  other 

witnesses  in  the  cause. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  284;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt),  p.  36. 


8ITTINGS  OF  COURT— PRIVATE  WHEN. 

L  As  to  right  of  accused  to  public  trial — Not 
abolished. 

2.  Objeet  of  privacy — Protection  of  witnesses. 

3.  Records  open  to  public  inspection. 

4.  Same — In  attachment  proceedings. 

5.  Same — In  divorce  proceedings. 

6.  Same — Same — Repealed. 

1.  Am  tm  rlarat  of  accased  to  public  trial 
— Hot  aballsacd* — The  right  of  accused  to 
public  trial  in  a  criminal  cause  is  not  abol- 
ished by  this  section  of  code;  application  of 
rule  is  confined  exclusively  to  civil  cases. — 
People  v.  Hartman,  103  Cal.  242,  246,  246,  42 
Am.  St.  Rep.  108,  37  Pac.  153. 

See,  ante,   5124  and  note. 

2.  Objeet  of  privacy— Protection  of  wlt- 
mtmmem. — The  object  of  privacy  in  cases  pro- 
vided for  in  above  section  was  to  secure 
decorum  in  conduct  of  trials  involving*  rela- 
tion of  the  sexes  and  to  protect  witnesses  of 
refined  sensibilities  from  being  compelled  to 
s  »e  testimony  of  delicate  or  filthy  nature 
In  presence  of  crowd  of  vulgar  or  curious 
spectators;  it  was  not  object  to  protect  pub- 
lic from  influence  of  testimony  given  in 
such  cases  or  to  prevent  publication  of  the 


evidence. — In  re  Shortridge,  99  Cal.  526, 
629,  37  Am.  St.  Rep*  78,  21  L  R.  A.  755,  34 
Pac.  227. 

S.     Records   open   to   pabllc   Inspection. — 

Public  records  are  open  to  Inspection  by 
any  citizen  of  state  at  all  times  during  office 
hours. — See  Kerr's  Cyc.  Pol.  Code,  2d  ed.t 
f  1032  and  note;  amendment  of  1921,  Kerr's 
Supplement  1921,  p.  40. 

4.  Same— In  attachment  proceedings,  not 

to  be  made  public  until  after  return  of 
service  of  attachment. — Kerr's  Cyc.  Pen. 
Code,  S  1032  and  note;  amendment  of  1921, 
Kerr's  Supplement  1921,  p.  40. 

5.  la  divorce  proceedings,  pleadings  and 
testimony  taken  and  filed  shall  not  be,  by 
clerk  with  whom  same  filed  or  referee  be- 
fore whom  testimony  is  taken,  made  public, 
nor  shall  same  be  allowed  to  be  inspected 
by  any  person  except  parties  that  may  be 
interested,  or  attorneys  to  action,  or  by  an 
order  of  the  court  in  which  action  is  pend- 
ing; a  copy  of  said  order  must  be  filed  with 
clerk. — Kerr's  Cyc.  Pol.  Code,  5 1032  and 
note. 


«.  Same— Same  Repealed  by  amendment 
of  May  19,  1921.  See  Kerr's  Supplement 
1921,  p.  40. 
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ARTICLE  n. 

INCIDENTAL  POWERS  AND  DUTIES  OF  COURTS. 

§  128.     Powers  respecting  conduct  of  proceed-      §  130.     Rules  of  supreme  court.     When  rules 

ings.  take  effect. 

§  129.    Courts  of  record  may  make  rules.  §  131.    Probationary    treatment    of    juvenile 

offenders. 

§128.  POWERS  RESPECTING  CONDUCT  OF  PROCEEDINGS.  Every 
court  shall  have  power : 

1.  To  preserve  and  enforce  order  in  its  immediate  presence ; 

2.  To  enforce  order  in  the  proceedings  before  it,  or  before  a  person  or  per- 
sons empowered  to  conduct  a  judicial  investigation  under  its  authority; 

3.  To  provide  for  the  orderly  conduct  of  proceedings  before  it,  or  its  officers ; 

4.  To  compel  obedience  to  its  judgments,  orders,  and  process,  and  to  the 
orders  of  a  judge  out  of  court,  in  an  action  or  proceeding  pending  therein ; 

5.  To  control  in  furtherance  of  justice,  the  conduct  of  its  ministerial  officers, 
and  of  all  other  persons  in  any  manner  connected  with  a  judicial  proceeding 
before  it,  in  every  matter  appertaining  thereto ; 

6.  To  compel  the  attendance  of  persons  to  testify  in  an  action  or  proceeding 
pending  therein,  in  the  cases  and  manner  provided  in  this  code ; 

7.  To  administer  oaths  in  an  action  or  proceeding  pending  therein,  and  in 
all  other  cases  where  it  may  be  necessary  in  the  exercise  of  its  powers  and 
duties ; 

8.  To  amend  and  control  its  process  and  orders  so  as  to  make  them  conform- 
able to  law  and  justice. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  37. 


POWERS  IN  CONDUCT  OP  PROCEED- 
INGS. 

1.  As  to  foundation  of  section. 

2.  As  to  importance  of  upholding  rules. 

3.  Contempts — As  to  generally. 

4.  Control  of  conduct  of  ministerial  officer 

— Supreme  court  over  clerk  of  trial 
court. 

5.  Court's  power — To  amend  summons. 

6.  Same — To  correct  judgment. 

7.  Same — To  order  examination  of  defen- 

dant's machinery. 

8.  Same — To  order  physical  examination. 

9.  Same — To  punish  for  contempt. 

10.  Same — Same — Limit  of  punishment. 

11.  Criminal  cause — Demurrer  to  informa- 

tion—  Jurisdiction  to  allow  confes- 
sion of  error. 

12.  Same — Witness   in   prison— Order   for 

attendance. 

13- 15.  In  justices '  courts — As  to  generally. 

16.  Judgment  —  Control  of  —  Determining 

who  entitled  to  process. 

17.  Judicial  officers — Powers  of. 

18.  Ministerial  officers — Control  of  conduct 

of — Supreme  court's  control  of  clerk 
of  trial  court. 


19.  Oaths — Administration  of. 

20.  Process — Determining  who  entitled  to. 

21, 22.  Record — Power  of  court  to  correct. 

23, 24.  Same — Same — Extent  of  correction  and 
amendment. 

25.  Same — Same— Same — History  and  de- 

velopment of  this  procedure. 

26.  Same — Same — Judgment  or  order  en- 

tered by  inadvertence. 

27.  Same — Same — When  correction  may  be 

made. 

28.  Same — Same — Same  —  Even  after*  ap- 

peal. 

29.  Same — Same — Same — No  lapse  of  time 

will  divest  the  court  of  its  power. 

30.  Same — Same — Same  —  Same  —  Twenty 

years. 

31.  Same — Same — Same — Same — Fourteen 

years. 

82.  Same — Same — Same — Same  —  Twelve 

years. 

83.  Witness  —  Compelling  attendance— By 

attachment. 

1.  As  to  foMdattoa  of  sectloa  Is  section 
65  of  the  act  of  1863  (Stats.  186S  p.  S42). 
Subdivisions  1,  2,  4,  and  5  embrace  sub- 
stantially the  provisions  of  that  section. 
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2.     As  to  Importance  of  upholding  rules. — 

"It  is  also  important  that  courts  of  justice 
should  be  upheld  in  enforcement  of  all 
necessary  and  reasonable  rules  for  orderly, 
speedy,  and  effective  conduct  of  their  du- 
ties."— People  v.  Kerrigan,  73  Cal.  222,  224. 
14  Pac.  849;  People  v.  Swafford,  65  Cal.  223, 
3  Pac.  809;  Grlmmett  v.  State,  22  Tex.  App. 
36.  58  Am.  Rep.  630,  2  S.  W.  631. 

3.  Contempts  —  As      to      generally. — See, 
post,  §  1209  et  seq.  and  notes. 

See  pars.  9  and  10,  this  note. 

4.  Control  of  conduct  of  ministerial  offi- 
cer—Supreme  conrt  over  clerk  of  trial  court. 

— Supreme  court  has  same  power  over  clerk 
of  court  below  as  over  its  own  clerk,  and 
may,  on  motion,  require  stfch  clerk  to  cer- 
tify transcript  on  appeal. — See  par.  18,  this 
note. 


5.     Court's    power— To    amend 

pending  its  service. — Baldwin  v.  Foster,  167 
Cal.   643,  647,   108  Pac.  714. 

t.     Same— To    correct    Judgment. — As     to 

the  power  of  the  court  to  amend  or  correct 
judgments  as  to  Immaterial  matters  occa- 
sioned by  inadvertence,  see,  post,  8  473  and 
note. 

An  to  power  of  trial  court  to  correct  ree- 

see  pars.  21-32,  this  note. 


7.  Same— To  order  examination  of 
feasant's  machinery,  etc. — While  there  Is 
no  express  provision  of  law  for  the  court 
ordering  that  a  witness  for  the  plaintiff  be 
allowed  to  Inspect  or  examine  machinery 
of  the  defendant,  alleged  in  an  action  for 
personal  injuries,  to  be  defective,  it  may 
make  such  order  under  Its  inherent  power 
and  the  provisions  of  this  section. — Clark 
v.  Tulare  Lake  Dredging  Co.,  14  Cal.  App. 
414,  112  Pac  564. 

g.      Same— To  order  physical  examination. 

Such    power   held    to    be    derivable    from 

thia  section,  where  the  action  is  for  dam- 
ages for  physical  injury. — Johnston  v. 
Southern  Pac.  Co.,  150  Cal.  641,  89  Pac.  348. 

%m     Qirnr To  puma  for  contempt  party 

who,  on  proceedings  supplementary  to  exe- 
cution, refuses  to  obey  order  directing  him 
to  deliver  to  officer  property  which  he  has 
that  Is  liable  to  seizure  under  execution; 
justice  may  direct  him  to  be  imprisoned  un- 
til he  complies  with  the  order. — Ex  parte 
Latimer.  47  Cal.  131,  134.  See  People  v. 
Center.  S4  Cat  286,  237;  Ex  parte  Kellogg, 
44  cal.  *+*>  SO  Pac.  1030. 


£01  fl>ii  nsmr  limit  of  pnnlshment  to 
one  hundred  dollars  or  one  day's  Imprison- 
ment under  section  909  does  not  apply,  pro- 
ceedings helng  governed  by  section  1219, 
which  is  made  applicable  to  proceedings 
before  Justices'  courts. — Ex  parte  Latimer, 
47    Cml-    131.    HI. 


nr  to   inf  or- 
_r«tr*»4letfoa  to  allow  confession  of 

^ jurisdiction    to    allow    counsel    for 

people  to  confess  the  demurrer  and  file  new 


information. — People  v.  Biggins,  2  Cal.  Un- 
rep.  303,  3  Pac.  853,  854. 

See,  post,   §  1008  and  note. 

12.  Same— Witness  In  prison — Order  for 
attendance  of  witness  confined  In  state's 
prison  may  be  made  by  trial  court.  This 
section  discussed  in  connection  with  this 
matter,  in  dissenting  opinion- in  Willard  v. 
Superior  Court  Santa  Barbara  Co.,  82  Cal. 
456,  468,  22  Pac.  1120. 

See  par.  33,  this  note. 

Importance  of  upholding  rule,  see  par.  2. 
this  note. 

18.  In  Justices'  courts — As  to  generally. 
— See,  post,  §  906  et  seq.  and  notes. 

14.  The  provisions  of  this  section,  re- 
specting the  Incidental  powers  of  courts, 
and  section  1209,  post,  and  following  sec- 
tions, defining  contempts,  and  prescribing 
their  punishment,  provide  power  to  compel 
obedience  to  judgments,  orders,  and  proc- 
esses.— Ex  parte  Smith,  53  Cal.  204,  207. 

15.  Justices'  Courts  have  this  power 
equally  with  courtB  of  record. — See  par.  9, 
this  note. 

16.  Judgment— Control  of  —  Determining 
who  entitled  to  process.— "The  court 
wherein  judgment  is  entered  has  control  of 
such  Judgment  and  authority  to  direct  is- 
suance and  execution  of  process  thereunder 
in  interest  of  party  entitled  thereto;  and 
necessarily,  as  incidental  to  such  power, 
that  of  determining  in  any  instance  who  is 
entitled  to  such  process." — Rowe  v.  Blake 
112  Cal.  637,  643,  44  Pac.  1084.  See  McAu- 
liffe  v.  Coughlin,  106  Cal.  268,   38  Pac.  730. 

See,  post,  8  885  and  note. 

17.  Judicial  onleers— Powers  of. — See, 
post,  §  177  and  note. 

18.  Ministerial  onlcers — Control  of  con- 
duct of— Supreme  court's  control  of  cleric  of 
trial  court  under  subdivision  5  of  this  sec- 
tion, for  purpose  of  an  appeal  is  same  as 
over  its  own  clerk,  and  It  may  by  order 
require  him  to  certify  transcript  on  appeal. 
— People  v.  Center,  54  Cal.  236,  287.  See 
Winder  v.  Hendrick,  54  Cal.  275,  277;  Dun- 
can v.  Times-Mirror  Co.,  109  Cal.  602,  606, 
42  Pac.  147. 

10.     Oaths— Administration  of. — See,  post, 
5  2093  et  seq. 

20.  Process  —  Determining  who  entitled 
to. — See  par.   16,   this  note. 

As  to  amendment  before  service,  see  par. 
5,  this  note. 

21.  Record— Power  of  court  to  correct. — 
Every  court  of  record  has  inherent  right 
and  power  to  cause  its  acts  and  proceedings 
to  be  correctly  set  forth  in  its  records.  The 
clerk  is  but  an  instrument  and  assistant  of 
court  whose  duty  it  is  to  make  correct 
memorial  of  its  orders  and  directions. 
Whenever  it  is  brought  to  knowledge  of 
court  that  the  record  made  by  clerk  does 
not  correctly  show  order  or  direction  which 
was  in  fact  made  by  the  court  at  time  it 
was  given,  authority  of  court  to  cause  Its 
record   to  be  corrected  in  accordance   with 
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facts  is  undoubted. — Kaufman  v.  Shain,  111 
Cal.  16,  19,  52  Am.  St.  Rep.  139,  43  Pac.  393; 
Kaufman  v.  Superior  Court  San  Francisco, 
116  Cal.  152,  155,  46  Pac.  904.  See  Crim  v. 
Kessing,  89  Cal.  478,  486,  23  Am.  St.  Rep. 
491,  36  Pac.  1074;  Balch  v.  Shaw,  61  Mass. 
(7  Cush.)  282;  Pay  v.  Wenzell,  62  Mass. 
(8  Cush.)  316;  Frink  v.  Frink,  43  N.  H.  508, 
80  Am.  Dec.  189;  Wight  v.  Nicholson,  134 
U.  S.  136,  33  L.  ed.  865  sub  nom.  In  re  Wight, 
10  Sup.  Ct.  Rep.  487. 

22.  Any  correction  or  amendment  made 
to  records  is  presumed  to  be  in  accordance 
with  the  facts. — Fay  v.  Wenzell,  62  Mass. 
(8  Cush.)  315,  317.  See  Bacon  v.  Lincoln, 
66  Mass.  (2  Cush.)  124;  Balch  v.  Shaw,  61 
Mass.  (7  Cush.)  282;  Holmes  v.  Rensom,  2 
Cow.  (N.  Y.)  410;  Marsh  v.  Berry,  7  Cow. 
(N.  Y.)  344;  Bank  of  New  burgh  v.  Seymour, 
14  John.  (N.  Y.)  219. 

23.  Same  —  Same  —  Extern!  of  correction 
and  amendment* — Court  has  no  authority  to 
do  more  than  make  its  records  correspond 
with  actual  facts;  it  can  not,  under  form  of 
an  amendment,  correct  judicial  error  or 
make  of  record  an  order  or  judgment  which 
was  never  in  fact  made  or  given. — Kauf- 
man v.  Shain,  111  Cal.  16,  62  Am.  St.  Rep. 
139,  43  Pac.  393;  Egan  v.  Egan,  90  Cal.  16, 
27  Pac.  22. 

24.  Court  is  not  precluded  from  correct- 
ing merely  because  record  does  not  show 
that  it  is  itself  incorrect.  Rule  at  common 
law,  that  record  can  be  amended  only  when 
there  is  something  in  the  record  to  amend 
by,  has  no  application  to  amendment  of 
matters  that  do  not  form  part  of  judgment- 
roll  or  "record." — Kaufman  ▼.  Shain,  111 
Cal.  16,  52  Am.  St.  Rep.  139,  43  Pac.  893. 

25.  Same  —  Same  —  Same  —  History  and 
development  of  this  procedure  in  this  state 
is  fully  set  forth  in  Brackett  v.  Banegas, 
99  Cal.  623,  34  Pac.  344. 

26.  Same— Same— -Judgment  or  order  en- 
tered by  Inadvertence  may  be  set  aside  or 
corrected  at  any  time. — Kaufman  v.  Shain, 
111  Cal.  16,  62  Am.  St.  Rep.  139,  43  Pac.  393; 
Kaufman  v.  Superior  Court  San  Francisco, 
115  Cal.  152,  46  Pac.  904;  People  v.  Curtis, 
118  Cal.  68,  71,  45  Pac.  180.  See  People  v. 
Durrant,  116  Cal.  179,  198,  10  Am.  Cr.  Rep. 
499,  48  Pac.  75. 


27.  Same— Same— When  correction  may 
be  made. — Power  of  court  to  amend  its  rec- 
ords so  that  they  may  correspond  with  the 
facts  and  correctly  express  what  was  done 
by  the  court,  may  be  exercised  at  any  time. 
— Kaufman  v.  Shain,  supra;  Crim  v.  Kess- 
lng,  89  Cal.  478,  486,  23  Am.  St.  Rep.  491,  26 
Pac.  1074;  Egan  v.  Egan.  90  Cal.  15,  27  Pac 
22;  Balch  v.  Shaw,  61  Mass.  (7  Cush.)  282; 
Fay  v.  Wenzell,  62  Mass.  (8  Cush.)  316; 
Frink  v.  Frink,  43  N.  H.  608,  80  Am.  Dec 
189;  Hart  v.  Reynolds,  8  Cow.  (N.  Y.)  42, 
note. 


28.  Same— Sane— Same— Even  after  ap- 
peal, judgment  of  affirmance,  and  issuance 
of  execution. — Pousset  v.  Boyle,  45  Cal.  64. 
See  Sheldon  v.  Gunn,  57  Cal.  40;  Boyd  v. 
Burrel,  60  Cal.  280,  284;  People  v.  Murback, 
64  Cal.  369,  372,  30  Pac  608. 

29.  Same  —  Same  —  Same  —  "No  lapse  of 
time  will  devest  court  of  Its  power  or  ab- 
solve it  from  duty  to  supply  deficiencies  in 
record  of  its  own  proceedings  where  justice 
and  truth  of  case  require." — Lewis  v.  Ross, 
37  Me.  230,  59  Am.  Dec.  49.  See  Conn.  Waldo 
v.  Spencer,  4  Conn.  71;  Weed  v.  Weed,  25 
Conn.  337.  Me.  Hall  v.  Williams,  10  Me. 
278,  288;  In  re  Limerick,  18  Me.  186; 
Lathrop  v.  Page,  26  Me.  121;  Woodcock 
v.  Parker,  35  Me.  138.  Mass.  Atkins  v.  Saw- 
yer, 18  Mass.  (1  Pick.)  351,  11  Am.  Dec.  188; 
Tilden  v.  Johnson,  60  Mass.'  (6  Cush.)  354; 
Balch  v.  Shaw,  61  Mass.  (7  Cush.)  282,  284; 
Fay  v.  Wenzell,  62  Mass.  (8  Cush.)  315. 
N.  Y.  Chichester  v.  Cande,  3  Cow.  39,  16  Am. 
Dec.  238;  Close  v.  Gillespey,  3  John.  526; 
Hunt  v  Grant,  19  Wend.  90.  En*.  Usher  v. 
Dansey,  4  Mees.  &  S.  94. 

80.  Sane— Sane— Sane— Same  —  Twenty 
years  after  Judgment  had  been  signed  in 
Cradock  v.  Radford,  4  Mod.  371. 

81.  Same— Same  —  Same  —  Same  —  Four- 
teen years  after  in  Balch  v.  Shaw,  61  Mass. 
(7  Cush.)   282. 

82.  Same— Same— Same  —  Same  —  Twelve 
years  after  In  Frink  v.  Frink,  48  N.  H.  608, 
80  Am.  Dec.  189. 

Rales  of  eonrt.  Importance  of  npkoldins;, 

see  par.  2,  this  note. 

88.  'Witness  —  Compelling  attendance  — 
By  attachment. — See,  post,  8  1985  et  seq.  and 
notes;  also  par.  12,  this  note. 


§  129.  COURTS  OF  RECORD  HAY  MAKE  RULES.  Every  court  of  record 
may  make  rules  not  inconsistent  with  the  laws  of  this  state,  for  its  own  gov- 
ernment and  the  government  of  its  officers ;  but  such  rules  shall  neither  impose 
any  tax,  charge  or  penalty  upon  any  legal  proceeding,  or  for  filing  any  pleading 
allowed  by  law,  nor  give  any  allowance  to  any  officer  for  services. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  37;  April  25,  1913,  Stats,  and 
Amdts.  1913,  p.  90.    In  effect  August  10,  1918. 
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COURT  RULES— PRACTICE  AND 

PROCEDURE. 

1, 2.  A  means  to  ends  of  justice. 

3-  6.  As  to  power  of  court  to  make — In  gen- 
eral. 

7.  Same — Power  conferred  by  statute  in 

this  state. 

8.  Same — Power  of  legislature  to  author- 

ize court  to  establish. 

9.  Altered  and  amended — From  time  to 

time. 

10.  Can  not  alter  statutes — If  inconsistent 

with  them,  are  null. 

11.  Can  not  contravene  law  of  land. 

12,13.  Same  —  Depriving  party  of  statutory 
right. 

14.  Construction  and  binding  force  of 
rules — To  be  same  as  that  of  stat- 
utes. 

15, 16.  Same — What  court. 

17.  Established  by  virtue  of  act  of  legis- 

lature— Have  force  of  statute. 

18.  Same — Go  into  effect,  when. 

19.  Jurisdiction  of  courts — Can  not  be  en- 

larged or  diminished  by. 

20.  Limiting  right  to  subpoena  witnesses. 

21.  May  serve  to  show  construction. 

22.  Must  be  consistent  with  codes. 
23.24.  No  court  rule  applicable — What  gov- 
erns. 

25.  Operate  prospectively. 

26.  Prevail  over  previous  decisions — As  to 

points  of  practice. 

27.  Rehearing  in  bank — There  are  no  rules 

affecting. 

28, 29.  Rules  of  common  law. 

30.  Rules  of  superior  court  —  Power  to 

adopt. 

31.  Same — Incorporating  in  record  on  ap- 

peal. 

32.  Same — Judicial   notice   of  —  None   by 

supreme  court. 

33.  Same  —  Requiring   deposit    of   clerk's 

cost — Proper  ground   for  dismissal. 

34.  Same  —  Same  —  Deposit  of  cost  after 

notice  of  motion  to  dismiss — Excuse 
for  delay — Counter-affidavit — Discre- 
tion of  court. 

35.  Roles  of  supreme  court — Subdivision  4, 

rule  IL 

36.37.  Same— Rules  II  and  V— Time  to  file 
transcript  on  appeal. 

38.  Same— Rule  XV— As  to  dismissal  of 

appeal. 

39.  Same — Rule  XXIX— Affidavit  on  new- 

trial  motion. 

40.  "Stipulating  abrogation  of. 

41-  43.  Suspending,  and  excepting  from,  rules. 

44.  Written  rules  of  court — Unquestionably 
preferable. 


1.  A  means  to  ends  of  Jnstlce. — Rules  of 
practice  are  but  a  means  to  accomplish  ends 
of  Justice. — Pickett  v.  Wallace,  54  Cal.  147. 

As  to  rule*  of  court  generally,  see  41  Am. 

St.  Rep.  639. 

2.  Rules  of  court  have  usually  to  do 
with  the  conduct  and  orderly  dispatch  of 
the  business  of  the  court  and  can  not  con- 
trol or  be  substituted  for  statutory  provi- 
sions as  to  procedure. — Bohn  v.  Bohn,  164 
Cal.  532,  129  Pac.   981,   983. 

8.  A«  to  power  of  court  to  make— In 
general. — The  power  to  establish  inherent 
in  court  of  record. — Ex  parte  Thistleton,  52 
Cal.  220,  228.  See  lad.  Pancoast  v.  Travel- 
ers' Ins.  Co.,  79  Ind.  172.  Ky.  Kennedy  v. 
Cunningham,  2  Met.  538.  Md.  Gambrlll  v. 
Parker,  31  Md.  1,  Mo.  Risher  v.  Thomas,  2 
Mo.  98;  Brooks  v.  Boswell,  34  Mo.  474;  State 
ex  rel.  Plummer  v.  Gideon,  119  Mo.  94,  41 
Am.  St.  Rep.  634,  24  S.  W.  748.  Pa.  Gannon 
v.  Fritz,  79  Pa.  St.  303;  Vanatta  v.  Ander- 
son, 3  Binn.  417;  Snyder  v.  Bauchman,  8 
Serg.  &  R.  836.  Utaa.  City  of  Salt  Lake  v. 
Redwlne,  6  Utah  385,  23  Pac.  756. 

Aa  to  power  of  courts  to  adopt  rules,  see 

7  R.  C.  L.  1023,  9S  50,  51. 

4.  An  order  of  court,  made  upon  the 
overruling  of  a  demurrer  to  .a  complaint, 
permitting  the  defendant  to  answer  upon 
terms  of  payment  of  ten  dollars  to  the 
plaintiff  or  his  attorneys,  is  not  within  the 
inhibition  of  above  section  which  prohibits 
a  court  of  record  in  the  making  of  rules  for 
its  own  government  from  imposing  any  tax, 
charge,  or  penalty  for  "filing  any  pleading 
allowed  by  law." — Hayes  v.  Butler,  25  Cal. 
App.  743,  145  Pac.  553. 

5.  The  amendment  of  1913  to  section  129 
of  the  Code  of  Civil  Procedure  did  not  re- 
peal by  implication  the  provisions  of  sec- 
tions 472  and  473. — Hayes  v.  Butler,  25  Cal. 
App.  743,  145  Pac.  553. 

6.  The  inhibition  contained  in  section  129 
of  the  Code  of  Civil  Procedure,  as  amended 
in  1913,  is  against  the  making  of  rules  im- 
posing a  charge  for  the  filing  of  a  pleading 
allowed  by  law. — Hayes  v.  Butler,  26  Cal. 
App.  743,  145  Pac.  553. 

7.  Same-— Power  conferred  by  statute  In 
this  state. — "Same  power  to  make  rules  is 
given  and  controlled  by  statute.  Court, 
equally  with  suitor,  is  bound  by  them  until 
they  are  abrogated." — Hanson  v.  McCue. 
43  Cal.  178.  See  Thompson  v.  Hatch,  20 
Mass.  (3  Pick.)  512,  516. 

8.  Same— Power  of  legislature  to  au- 
thorise conrt  to  establish  a  practice  or  rules 
for  assertion  and  prosecution  of  demands 
on  behalf  of  public  or  individual  which  may 
come  within  its  jurisdiction  has  never  been 
doubted. — Ex  parte  Thistleton,  52  Cal.  220. 
223. 

0.  Altered  and  amended— From  time  to 
time,  as  the  ends  of  justice  or  convenience 
of  court  require. — Meyer  v.  Tupper,  66  U.  S. 
(1  Black)  622,  17  L.  ed.  180.  See  Lawrence 
v.  Bowman,  1  McAll.  C.  C.  419,  15  Fed.  Cas. 
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21;  Wallace  v.  Clark,  3  Woodb.  &  M.  C.  C.       Meyer  v.  Tupper,  66  U.  S.   (1  Black)   522,  17 
359,  29  Fed.  Cas.  72.  L.  ed.  180. 


As  to  alteration,  obligation  or  suspen- 
sion of  rules  of  court,  see  7  R.  C.  L».  1027, 

5  65. 

10.  Can  not  alter  statutes— If  Inconsis- 
tent with  them,  are  null. — Glenney  v.  Sted- 
well,  64  N.  Y.  120,  1  Abb.  N.  C.  327,  61  How. 
Pr.  329. 

11.  Can  not  contravene  law  of  land. — A 

rule  of  court  must  be  subordinate  to  law, 
and  In  a  case  of  conflict  the  law  will  pre- 
vail.— State  v.  Posey,  17  La.  Am.  252,  87  Am. 
Dec.  525;  State  ex  rel.  Plummer  v.  Gideon, 
119  Mo.  94,  41  Am.  St.  Rep.  634,  24  S.  W. 
748;  Boas  v.  Nagle,  3  Serg.  &  R.  (Pa.)  250; 
Suckley  v.  Rotchford,  12  Gratt.  (Va.)  60, 
65,  Am.  Dec.  240. 

See  par.  20,  this  note. 


12.  Same— Depriving  party  of  statutory 
right  is  void. — People  v.  McClellan,  31  Cal. 
101. 

13.  Same  is  true  where  it  deprives  of 
constitutional  rig-ht  or  privilege. — See  par. 
14,  this  note. 

14.  Construction  and  binding  force  of 
rules  to  be  same  aa  that  of  statutes. — Rules 
of  court  are  binding:  on  the  court  equally 
with  suitors,  and  are  to  be  construed  aB 
statutes  are  construed. — Hanson  v.  McCue. 
43  Cal.  178;  In  Matter  Estate  of  Jessup,  81 
Cal.  408,  483.  6  L.  R.  A.  594,  21  Pac.  976,  22 
Pac.  742,  1028.  See  Pla.  Bowden  v.  Wilson,  21 
Fla.  171;  Merchants'  Nat.  Bank  v.  Grunthal, 
39  Fla.  388,  394,  22  So.  685.  Ind.  Magnuson  v. 
Beltings,  152  Ind.  177,  180.  62  N.  E.  803. 
Mont.  Martin  v.  De  Lose,  15  Mont.  843,  39 
Pac.  312.  Ore.  Coyote  Gold  &  Silver  MIn. 
Co.  v.  Ruble,  9  Ore.  121,  123;  State  v. 
Birchard.  35  Ore.  484,  486,  69  Pac.  468.  Utah. 
Crinne  Mill,  Canal  &  Stock  Co.  v.  Johnston, 
5  Utah  147,  149,  13  Pac.  17.  Wyo.  Cronk- 
hltle  v.  Bothwell,  3  Wyo.  787,  743,  31  Pac. 
400. 

An  to  construction  of  rules  of  court,  see 
7  R.  C.  L  1028,  §  26  and  note  41  Am.  St.  Rep. 
645. 

An  to  force  and  effect  of  rules  of  court, 
see  TR.C.L  1027,  §  54. 

15.  Same— What  court. — Court  adopting 
rules  is  proper  judge  of  their  construction; 
appeal  will  not  lie  from  order  granting  con- 
struction of  its  own  rules. — Coleman  v. 
Nantz,  63  Pa.  St.  178;  Manhattan  L.  Ins.  Co. 
v.  Francisco,  84  U.  S.  (17  Wall.)  672,  21 
L.  ed.  698. 

16.  Appellate  court  will  not  review  con- 
struction by  court  of  its  own  rules. — Mar- 
tine  v.  Lowenstein,  68  N.  Y.  45^. 

17.  Established  by  virtue  of  net  of  legls- 
lature— Have  force  of  a  statute. — Scott  v. 
The  Young  America,  Newb.  (U.  S.  Admr.) 
107,  21  Fed.  Cas.  863. 

18.  Same  — Go  Into  effect*  when. — See, 
post,  9  130  and  note. 

10.  Jurisdiction  of  court— Can  not  he  en- 
larged   or    diminished    hy    its    rules. — See. 


20.  Limiting;  right  to  subpoena  witnesses 

as  of  course,  in  criminal  cause,  to  certain 
number,  and  requiring  application  for  per- 
mission to  subpoena  others  to  court  by  mo- 
tion supported  by  affidavit  setting  out 
what  witnesses  desired  will  swear  to,  that 
it  is  believed  to  be  true  and  relevant,  and 
can  not  be  proved  by  witnesses  for  whom 
subpoena  has  been  issued  as  of  course,  etc., 
is  void,  because  in  conflict  with  constitu- 
tional guarantee. — State  ex  rel.  Plummer  v. 
Gideon,  119  Mo.  94,  41  Am.  St.  Rep.  634,  24 
S.  W.  748. 

See,  also,  par.  11,  this  note. 

21.  May  serve  to  show  construction  put 

upon  statutes. — Myers  v.  Feeter,  4  How. 
Pr.  (N.  Y.)  240. 

22.  Must   be   consistent    with   eodea   and 

not  in  contravention  of  them. — See  Rice  v. 
Ehle,  55  N.  Y.  518,  524,  reversing  65  Barb. 
(N.  Y.)  185,  46  How.  Pr.  (N.  Y.)  153;  Lakey 
v.  Cogswell,  3  Code  Rep.  (N.  Y.)  116. 

23.  No  court  rule  applicable— "What  gov* 
ems. — In  those  cases  where  existing  rule* 
do  not  apply,  former  practice,  and  in  ab- 
sense  of  that,  rules  prevailing  at  common 
law  and  in  English  courts  govern. — Miller 
v.  Stettiner,  7  Bosw.  (N.  Y.)  692,  695.  22 
How.  Pr.  (N.  Y.)  518;  Dubois  v.  Philips,  5 
John.   (N.  Y.)   235. 

24.  Compares  Eureka  I.  &  S.  Works  v. 
Bresnahan,  66  Mich.  489,  S3  N.  W.  834. 

25.  Operate  prospectively  only. — Dewey 
v.  Humphrey,  22  Mass   (5  Pick.)   187. 

26.  Prevail  over  previous  decisions— An 
to  points  of  practice. — Havemeyer  v.  Inger- 
soll,  12  Abb.  Pr.  N.  S.  (N.  Y.)  301. 

27.  Rehearing  In  bank— "There  are  no 
rules  of  court  affecting  or  authorising  peti- 
tions for  rehearing  in  bank,  and  if  there 
were,  such  rules  must  conform  to  and 
would  be  controlled  by  the  statutes." — In 
re  Jessup,  81  Cal.  408,  483,  6  L.  R.  A.  594,  21 
Pac.  976,  22  Id.  742,  1028. 

See  People  v.  McClellan,  31  Cal.  101. 

Aa  to  rehearing  In  bank,  see,  ante,  I  52, 
note  Part  III. 


Rules  of  common  law  not  obligatory. 
— Grassmeyer  v.  Beeson,  13  Tex.  524 
(thought  not  to  apply  in  this  state). 

29.  In  those  jurisdictions  in  which  there 
are  no  separate  courts  of  law  and  chancery, 
rules  prevailing  where  those  courts'  sepa- 
rate existence  is  maintained  do  not  apply. 
— Metzger  v.   Wendler,   85  Tex.   378. 


Rules  of  superior  court— -Power  to 
adopt. — The  superior  court  has  power  under 
this  section  to  adopt  and  enforce  rule  re- 
quiring record  and  transcript  on  appeal 
from  justices'  court  to  be  filed  wlthta  ten 
days  after  perfecting  appeal,  and  in  de- 
fault thereof  that  appeal  be  dismissed  on 
motion. — McKay  v.  Superior  Court  Santa. 
Barbara  Co.,  86  Cal.  431,  25  Pac.  10. 
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SI.  Same— -Incorporating  In  record  on 
appeal. — Where  party  relies  on  such  rules, 
to  be  able  to  avail  himself  of  them  he  must 
incorporate  them,  or  such  as  are  relied  on. 
In  the  record  on  appeal. — Cutter  v.  Caru- 
thers,  48  Cal.  178.  See  also  Sweeney  v.  Stan- 
ford, 60  Cal.  362,  367. 

32.  Same  —  Jadielal  notice  of  — None  by 
aifrene  conrt. — Rules  of  superior  court, 
while  binding-  as  statutes  on  that  court 
(unless  suspended  or  excepted),  are  not 
taken  judicial  notice  of  by  supreme  court. — 
Warden  v.  Mendocino  Co.,  32  Cal.  656;  Cut- 
ter v.  Caruthers,  48  Cal.  178;  Sweeney  v. 
Stanford,  60  Cal.  862,  367. 

33.  Same— Requiring-  deposit  of  clerk's 
coats— Proper    ground    for    dismissal. — The 

superior  court  may  by  rule  reasonably  re- 
quire an  appellant  from  the  justice's  court 
within  thirty  days  after  the  filing;  of  the 
transcript  upon  appeal  to  deposit  with  the 
clerk  the  sum  of  six  dollars  for  his  costs 
upon  the  appeal,  under  penalty  for  failure 
to  do  so  of  a  dismissal  of  the  appeal,  upon 
motion  after  notice  to  the  appellant. — 
Behymer  v.  Superior  Court,  18  Cal.  App.  464, 
123  Pac.   340. 

34.  Same— Same— Deposit  of  costs  after 
notice  of  motion  to  dismiss  Excuse  for  de- 
lay—Connter-affldavlt- Discretion  of  court. 

— Where  after  default  of  the  appellant,  and 
notice  of  motion  to  dismiss,  the  appellant 
deposited  the  costs  and  urged  as  an  excuse 
for  the  delay  the  purpose  of  appellant's 
counsel  to  comply  with  the  rule,  and  for- 
getfulness,  owing  to  his  weakened  physical 
condition  after  an  operation  by  a  physician, 
rendering  him  for  a  time  unfit  to  transact 
business,  but  It  was  shown  by  a  counter- 
affidavit  that  appellant's  counsel  stated  as 
a  reason  for  not  complying  with  the  rule 
that  appellant  had  not  paid  him  the  costs, 
and  that  he  had  refused  to  advance  the 
same  for  his  client,  it  can  not  be  said  that 
the  court  abused  its  discretion  In  dismissing 
the  appeal. — Behymer  v.  Superior  Court,  18 
Cal.  App.  464.  123  Pac  840. 

SO.  Rales  of  supreme  conrt— Subdivision 
4,  rale  II* — As  to  dismissal  of  appeal  for 
failure  to  file  points  and  authorities,  see 
notes  to  f  954  C.  C.  P. — Barrhart  v.  Conley, 
17  Cat  App.  231,  119  Pac.  200. 


lea  II  and  V— Time  to  file 
on  appeal  from  order  on  motion 
for  new  trial,  begins  to  run  from  the  date 
of  entry  of  the  order  disposing  of  the  mo- 
tion so  as  to  give  an  immediate  right  of 
appeal  therefrom,  and  the  transcript  must 
be  filed  within  forty  days  thereafter  to  es- 


cape dismissal  under  the  rule. — Bell  v. 
Staacke,  148  Cal.  406,  83  Pac.  245. 

37.  Time  of  filing  papers  on  appeal;  de- 
posit of  costs;  reasonableness  of  regulation. 
— Behymer  v.  Superior  Ct.,  18  Cal.  App.  464, 
465,  123  Pac.  340. 

88.  Same — Rule  XV — As  to  dismissal  of 
appeal  for  failure  to  file  requisite  papers, 
see  notes  to  section  954  Code  of  Civil  Pro- 
cedure.— Poole  v.  Grand  Circle  W.  O.  W.,  17 
Cal.  App.  230,  119  Pac.  201. 

As  to  dlamlaaal  of  appeals,  see,  ante,  §  52, 
note  Part  II. 

89.  Same — Rule  XXIX— Affidavit*  on  new- 
trial  motion. — Affidavits  on  motion  for  new 
trial,  although  used  as  the  hearing  of  the 
motion,  not  being  embodied  in  a  bill  of  ex- 
ceptions as  required  by  rule  XXIX.  can  not 
be  considered  on  appeal  from  the  order. — 
Bentley  v.  Hurlburt,  153  Cal.  804,  96  Pac. 
890. 

40.  Stipulation*  abrogation  of. — Parties 
have  no  unqualified  right  to  stipulate  for 
abrogation  of  rules  prescribed  by  court; 
the  rules  are  for  convenience  of  court  to 
facilitate  dispatch  of  business. — Reynolds 
v.  Lawrence,  16  Cal.  359. 

41.  Suspending;  and  excepting  from,  rale. 

— Court  has  power  to  suspend  its  own  rules 
or  except  particular  case  from  their  opera- 
tion whenever  purpose  of  Justice  requires 
it. — People  v.  Williams,  32  Cal.  280,  288; 
Pickett  v.  Wallace,  54  Cal.  147;  Sullivan  v. 
Wallace,  73  Cal.  307,  810,  14  Pac.  789.  See 
United  States  v.  Breitling,  61  U.  S.  (20  How.) 
252,  15  L*.  ed.  900;  Wallace  v.  Clark,  3 
Woodb.  A  M.  C.  C.  359,  29  Fed.  Cas.  72. 

As  to  suspension*  alteration  or  abroga- 
tion of  rules  of  court,  see  7  R.  C.  L».  1027, 
§55. 

42.  Held  otherwise  elaewuere;  the  con- 
tention being  that  rules  regularly  adopted 
ought  to  be  generally  observed  and  en- 
forced;' courts  will  not  sanction  a  disre- 
gard of  them. — Matter  of  Livingston,  34 
N.  Y.  656,  582,  1  Abb.  Pr.  N.  S.  (N.  Y.)  1,  28. 

43.  So  long  as  rule  of  court  remains  un- 
repealed it  can  not  be  dispensed  with  in 
particular  case. — Thompson  v.  Hatch,  20 
Mass.   (3  Pick.)  512,  516. 

44.  Written  rules  of  court— Unquestion- 
ably preferable*  though  not  essential,  be- 
cause of  their  certainty;  but  there  can  be 
no  want  of  certainty,  where  long  acquies- 
cence has  established  a  rule  to  be  the  law 
of  the  court. — Pullerton  v.  Bank  of  United 
States,  26  U.  S.  (1  Pet.)  604,  7  L.  ed.  280. 

Aa   to   necessity   for   publication   of  rulea 

of  court,  see  7  R.  C,  L  1026,  §  53. 
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§  130.  RULES  OF  SUPREME  COURT.  WHEN  RULES  TAKE  EFFECT. 

Rules  adopted  by  the  supreme  court  shall  take  effect  sixty  days,  and  rules 
adopted  by  superior  courts,  thirty  days  after  their  publication.  When  adopted 
they  shall  be  spread  upon  the  records  of  the  court,  printed  and  filed  in  the  office 
of  the  clerk  of  the  court. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  37;  April  26,  1913,  Stats,  and 
Amdts.  1913,  p.  90.    In  effect  August  10,  1913. 

§  131.  [PROBATION  COMMITTEE,  APPOINTMENT  OF.  OATH  OF  OF- 
FICEB  OF.]  Sub.  1.  The  judge  of  the  superior  court  in  and  for  each  county  or 
city  and  county  of  the  state,  or  where  there  are  more  than  one  judge  of  said 
court,  a  majority  of  the  judges  thereof  by  an  order  entered  in  the  minutes  of 
such  court,  may  appoint  seven  discreet  citizens  of  good  moral  character,  and 
of  either  sex,  to  be  known  as  probation  committee,  and  shall  fill  all  vacancies 
occurring  in  such  committee.  The  clerk  of  said  court  shall  immediately  notify 
each  person  appointed  on  said  committee  and  thereupon  said  persons  shall 
appear  before  the  judge  of  said  superior  court  in  said  county  and  qualify  by 
taking  oath,  to  be  entered  in  the  minutes  of  said  superior  court,  to  faithfully 
perform  the  duties  of  a  member  of  such  probation  committee. 

[Term  of  office  of  committee— Vacancy,  how  filled.]  Sub.  2.  The  members  of 
such  probation  committee  shall  hold  office  for  four  years,  and  until  their  suc- 
cessors are  appointed,  provided  that  of  those  first  appointed,  one  shall  hold 
office  for  one  year,  two  for  two  years,  two  for  three  years,  and  two  for  four 
years,  the  terms  for  which  the  respective  members  first  appointed  shall  hold 
office  to  be  determined  by  lot  as  soon  after  their  appointment  as  may  be. 
When  any  vacancy  occurs  in  any  probation  committee  by  expiration  of  the 
term  of  office  of  any  member  thereof,  the  successor  shall  be  appointed  to  hold 
for  the  term  of  four  years ;  when  any  vacancy  occurs  for  any  other  reason,  the 
appointee  shall  hold  for  the  unexpired  term  of  his  predecessor. 

.  [Compensation.]  Sub.  3.  The  members  of  the  probation  committee  shall 
serve  without  compensation. 

[Committee  may  examine  certain  societies,  associations,  etc.]  Sub.  4.  The 
superior  court  or  any  judge  thereof  may  at  any  time  require  said  probation 
committee  or  a  probation  officer  to  examine  into  the  qualifications  and  manage- 
ment  of  any  society,  association  or  corporation,  other  than  a  state  institution, 
applying  to  receive  any  child  or  children  under  this  act,  and  to  report  to  the 
court,  provided  that  nothing  in  this  section  shall  be  construed  as  giving  any 
probation  committee  or  probation  officer  any  power  to  enter  any  institution 
without  the  consent  of  such  institution. 

[Report  of  committee.]  It  shall  be  the  duty  of  each  probation  committee 
prior  to  December  first  in  each  year  to  prepare  a  report  in  writing  on  the  quali- 
fications and  management  of  all  societies,  associations  and  corporations,  except 
state  institutions,  applying  for  or  receiving  any  child  under  this  act  from  the 
courts  of  their  respective  counties,  and  in  said  report  said  committee  may  make 
such  suggestions  or  comments  as  to  them  may  seem  fit;  said  report  to  be  filed 
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in  the  office  of  the  clerk  of  the  court  appointing  such  committee,  for  the 
information  of  the  judges  thereof. 

[Probation  officer  and  deputies,  appointment  of.]  Sub.  5.  In  counties  of  the 
first  class  there  shall  be  one  probation  officer  and  not  more  than  five  deputy- 
probation  officers;  in  counties  of  the  second  class,  one  probation  officer  and  not 
more  than  one  deputy  probation  officer;  in  all  other  counties  there  shall  be  one 
probation  officer. 

[Additional  probation  officers.]  In  any  county  or  city  and  county  additional 
deputy  probation  officers  may  be  appointed  and  their  appointment  approved  or 
disapproved  as  hereinafter  provided,  from  time  to  time  when  in  the  opinion 
of  the  court  it  may  be  necessary,  provided  that  they  serve  without  salary. 

[.Expenses  allowed  probation  officers.]  Sub.  6.  The  probation  officer  and 
deputy  probation  officers  in  all  the  counties  of  the  state  shall  be  allowed  such 
necessary  incidental  expenses  as  may  be  authorized  by  a  judge  of  the  superior 
court;  and  the  same  shall  be  a  charge  upon  the  county  in  which  the  court 
appointing  them  has  jurisdiction,  and  the  said  expenses  shall  be  paid  out  of  the 
county  treasury  upon  a  warrant  therefor  issued  by  the  said  court. 

[Appointments,  by  whom  and  how  made.]  Sub.  7.  The  offices  of  probation 
officers  and  deputy  probation  officers  are  hereby  created.  The  appointments  of 
probation  officers  and  deputy  probation  officers  to  serve  hereunder  in  any 
county  or  city  and  county  shall  be  made  by  the  probation  committee  of  said 
county  or  city  and  county  from  discreet  citizens  of  good  moral  character.  The 
appointments  by  each  probation  committee  shall  be  made  in  writing,  signed  by 
a  majority  of  the  members  of  such  committee,  and  filed  with  the  county  clerk 
of  such  county,  and  shall  be  subject  to  and  shall  take  effect  upon  approval  by 
the  judge  of  the  superior  court  appointing  such  committee,  or  by  a  majority  of 
the  judges  thereof  if  there  be  more  than  one;  such  approval  to  be  by  order 
entered  in  the  minutes  of  said  court. 

The  term  of  office  of  probation  officers  and  of  deputy  probation  officers  shall 
be  two  years  from  the  date  of  the  said  approval  of  their  several  appointments, 
[and]  such  probation  officers  and  deputy  probation  officers  may  at  any  time  be 
removed  by  the  judge  approving  their  appointment  in  his  discretion. 

[Duty  of  deputy.]  Sub.  8.  Any  of  the  duties  of  the  probation  officer  may  be 
performed  by  a  deputy  probation  officer  and  shall  be  performed  by  him  when- 
ever detailed  to  perform  the  same  by  the  probation  officer;  and  it  shall  be  the 
duty  of  the  probation  officer  to  see  that  the  deputy  probation  officer  performs 
his  duties. 

[Present  officers  to  serve.]  Sub.  9.  It  is  the  intention  of  this  act  that  the 
same  probation  committees,  the  same  probation  officers  and  deputy  probation 
officers  shall  be  appointed  and  serve  under  this  act  as  under  the  act  known  as 
the  juvenile  court  act,  and  entitled  "An  act  defining  and  providing  for  the 
control,  protection  and  treatment  of  dependent  and  delinquent  children;  pre- 
scribing the  powers  and  duties  of  courts  with  respect  thereto;  providing  for 
the  appointment  of  probation  officers,  and  prescribing  their  powers  and  duties; 
providing  for  the  separation  of  children  from  adults  when  confined  in  jails  or 
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other  institutions ;  providing  for  the  appointment  of  boards  to  investigate  the 
qualifications  of  organizations  receiving  children  under  this  act,  and  prescrib- 
ing the  duties  of  such  boards ;  and  providing  when  proceedings  under  this  act 
shall  be  admissible  in  evidence,"  and  approved  February  26, 1903;  or  under  any 
laws  amending  or  superseding  the  same. 

[Probation  officers  to  inquire  into  antecedents  of  persons  arrested,  when — 
Record  kept  of  persons  released  on  probation.]  Sub.  10.  Either  at  the  time  of 
the  arrest  for  crime  of  any  person  over  sixteen  years  of  age,  or  at  the  time  of 
the  plea  or  verdict  of  guilty,  the  probation  officer  of  the  county  of  the  jurisdic- 
tion of  said  crime  shall,  when  so  directed  by  the  court,  inquire  into  the  ante- 
cedents, character,  history,  family  environment  and  offense  of  such  person,  and 
must  report  the  same  to  the  court  and  file  his  report  in  writing  in  the  records 
of  said  court.  His  report  shall  contain  his  recommendation  for  or  against  the 
release  of  such  person  on  probation.  If  any  such  person  shall  be  released  on 
probation  and  committed  to  the  care  of  the  probation  officer,  such  officer  must 
keep  a  complete  and  accurate  record  in  suitable  books  of  the  history  of  the 
case  in  court  and  of  the  name  of  the  probation  officer,  and  his  acts  in  connec- 
tion with  said  case ;  also  the  age ;  sex ;  nativity ;  residence ;  education ;  habits  of 
temperance;  whether  married  or  single;  and  the  conduct,  employment  and 
occupation  and  parents'  occupation  and  condition  of  such  person  so  committed 
to  his  care  during  the  term  of  such  probation,  and  the  result  of  such  probation, 
which  record  shall  be  and  constitute  a  part  of  the  records  of  the  court  and  shall 
at  all  times  be  open  to  the  inspection  of  the  court  or  any  person  appointed  by 
the  court  for  that  purpose,  as  well  as  of  all  magistrates  and  the  chief  of  police 
or  other  head  of  the  police,  unless  otherwise  ordered  by  the  court.  The  said 
books  of  record  shall  be  furnished  by  the  county  clerk  of  said  county,  and 
shall  be  paid  for  out  of  the  county  treasury. 

[Terms  and  conditions  of  probation.]  Sub.  11.  The  probation  officer  shall 
furnish  to  each  person  released  on  probation  and  committed  to  his  care,  a  writ- 
ten statement  of  the  terms  and  conditions  of  his  probation,  and  shall  report  to 
the  court,  judge,  or  justice  appointing  him,  any  violation  or  breach  of  the  terms 
and  conditions  imposed  by  such  court  on  the  person  placed  in  his  care. 

[Probation  officers  to  serve  in  all  courts.]  Sub.  12.  The  probation  officers  and 
deputy  probation  officers  appointed  under  this  section  shall  serve  as  such  pro- 
bation officers  in  all  courts  having  original  jurisdiction  of  criminal  actions  in 
this  state. 

[Powers  of  peace  officers.]    Sub.  13.  Such  probation  officer  and  each  deputy 

probation  officer  shall  have,  as  to  the  person  so  committed  to  the  care  of  such 

probation  officer  or  deputy  probation  officer,  the  powers  of  a  peace  officer. 

History:  Enactment  approved  February  23,  1903,  Stats,  and  Amdts. 
1903,  p.  36;  amendment  approved  March  22,  1905,  Stats,  and  Amdts. 
1905,  p.  780. 
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ARTICLE  III. 

JUDICIAL  DAYS. 

f  133.    Days  on  which  courts,  etc.,  may  be  §  135.    Appointments  on  non-judicial  days. 

held.  1 135  [a] .  Special  holidays.    Restriction  of  ju- 
f  134.    Nonjudicial  days.     [Injunctions  and  dicial  business  on. 

writs  of  prohibition.] 

§133.  DAYS  ON  WfflCH  COURTS,  ETC.,  MAY  BE  HELD.  Courts  of  jus- 
tice may  be  held  and  judicial  business  transacted  on  any  day,  except  as  pro- 
vided in  the  next  section. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  37. 


JUDICIAL  DAYS. 

1.  Business  done  on  holidays — Statutory  pro- 

hibition. 

2.  Conclusion  of  trial  on   Saturday   after- 

noon— Waiver  of  objection. 

3.  Complaint  on  legal  holiday — Not  ground 

for  setting  aside  judgment. 

4,  5.  Non-judicial  holidays — Defined. 

6.  Service  of  proposed  statement  of  case. 

7.  Supreme  court  is  exempt  from  section. 
8,  9.  Twenty-second  day  of  February. 

10.  Thirtieth  day  of  May — A  legal  holiday. 

Am  to  Talldlty  of  order  of  court  made  at 
hearing;  on  Saturday  afternoon,  see,  post, 
f  136,  note. 

1.  Business  done  on  holiday*— Statutory 
n»rohlbftUn. — Any  business  may  be  trans- 
acted on  general  holiday  which  is  not  pro- 
hibited by  statute. — Stewart  v.  Brown,  112 
Mo.  171,  182,  20  S.  W.  451. 

2.  Conclusion  of  trial  on  Saturday  after- 
noon  WaiTer  of  objection. — In  a  criminal 
action  the  defendant  can  not  complain  that 
bis  trial  was  finished  on  a  Saturday  after- 
noon. In  violation  of  sections  133  and  134, 
Code  of  Civil  Procedure  where  his  attorney 
in  open  court  waived  the  right  to  object  to 
the  trial  proceeding  when  his  attention  was 
called  to  the  arrival  of  the  hour  of  12 
o'clock,  noon. — People  v.  Mallan,  34  Cal. 
App.  384,  167  Pac.  547,  see  People  v.  Hea- 
cock,  10  Cal.  App.  450,  102  Pac  543,  supple- 
mental opinion  459. 

An  to  order  of  eomrt  made  on  Saturday 
Afternoon  feeing-  premature,  not  void,  see, 
post,  §  135,  note  par.  5. 


5.  Fillna;  complaint  on  legal  holiday— 
Not   around   for  setting-   aalde   Judgment. — 

Filing  complaint  on  legal  holiday  not 
ground,  in  proceeding  In  equity,  for  setting 
aside  judgment,  when  raised  for  first  time 
in  supreme  court,  and  when  it  appears  de- 
fendant had  ample  opportunity  to  raise 
point  in  court  below. — Peterson  v.  Weiss- 
bein,  65  Cal.  42,  45,  2  Pac.  730.  See  Gregory 
v.  Ford,  14  Cal.  139,  142,  73  Am.  Dec.  639. 

4.  Non-judicial  holidays — Denned  by  this 
section  of  code;  provision  of  section  12,  ante, 
does  not  attempt  to  do  so. — Adams  v.  Dohr- 
mann,  63  Cal.  417,  421. 

5.  "This  section,  which  related  solely  to 
courts  of  Justice,  is  qualified  by  section 
134." — Reclamation  District  v.  Hamilton, 
112  Cal.  603,  611,  44  Pac.  1074. 

6.  Serriee  of  proposed  statement  of  case 

is  merely  ministerial  and  not  judicial  act, 
and  may  be  made  on  non-judicial  holiday. 
— Reclamation  District  v.  Hamilton,  112 
Cal.  603,  611,  44  Pac.  1074. 

7.  Supreme  court  is  exempted  from  sec- 
tion, especially  from  operation  of  this  sec- 
tion.— Adams  v.  Dohrmann,  63  Cal.  417,  421. 

See,  ante,  8§  47.  73,  104  and  notes. 

8.  Twenty -second  day  of  February  Is 
legal  holiday. — People  v.  Soto,  65  Cal.  621, 
4  Pac.  664,  citing  Code  Civ.  Proc.  58  10,  133, 
134. 

9.  Was  not  non-judicial  holiday  as  law 
stood  in  1876. — McVerry  v.  Boyd,  57  Cal. 
406.  See  Stewart  v.  Brown,  112  Mo.  171, 
182,  20  S.  W.  451. 

10.  Thirtieth  day  of  May— A  le*;al  holi- 
day.— See,  ante,   §  10  and  note. 


§134.  NON-JUDICIAL  DAYS.  [IN JUNCTIONS  AND  WRITS  OF  PROHI- 
BITION.] No  court,  other  than  the  supreme  court,  must  be  open  for  the  trans- 
action of  judicial  business  on  any  of  the  holidays  mentioned  in  section  ten, 
except  for  the  following  purposes : 

1.  To  give,  upon  their  request,  instructions  to  jury  when  deliberating  on  their 
verdict ; 

2.  To  receive  a  verdict  or  discharge  a  jury ; 

187 
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3.  For  the  exercise  of  the  powers  of  a  magistrate  in  a  criminal  action,  or  in 
a  proceeding  of  a  criminal  nature. 
Injunctions  and  writs  of  prohibition  may  be  issued  and  served  on  any  day. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  38;  March  lt  1889,  Stats,  and 
Amdts.  1889,  p.  46;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  187; 
February  23,  1897,  Stats,  and  Amdts.  1897,  p.  15;  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  pp.  9,  120,  held  unconsti- 
tutional, see  history,  $  5  ante;  amendment  approved  March  19,  1907, 
Stats,  and  Amdts.  1907,  p.  681,  Kerr's  State,  and  Amdts.  1906-7,  p.  432. 


NONJUDICIAL  DAY& 

1.  Constitutionality — Discharge  of  jury  on 

holiday. 

2.  Election  on  "Admission  day" — Incor- 

poration of  municipality. 

3.  Sentence  on  holiday — Effect  of  amend- 

ment of  March  19,  1907. 

4.  Same — Effect  of  void,  upon  prior  proc- 

ess. 

5.  Service  of  statement  of  proposed  case  on* 
6, 7.  Sunday — Not  to  be  included  when. 

8.  Same — Intermediate  order  expiring  on. 

9, 10.  Same — Hearing  in  bank — Rule  not  ap- 
plicable. 

11.  Same — Injunction  and  writ  of  prohibi- 

tion. 

12.  Twenty-second  of  February. 

13.  Thirtieth  of  May. 

As  to  fillna*  of  laformattoa  on  a  lea*al 
holiday,  see,  ante,  9  73,  note  par.  3. 

A»  to  validity  of  order  amade  at  hearlna; 
oa  Satarday  afternoon,  see,  post,  8  135,  note. 

1.  Constitutionality— Discharge  of  Jary 
on  holiday. — Constitutionality  of  provision 
authorizing  discharge  of  jury  on  legal  holi- 
day.— Constitution  (art.  VI  §  6,  I  Hennlng's 
General  Laws,  3d  ed.,  p.  lii),  prohibiting  es- 
tablishing of  terms  of  court  during  which 
alone  judicial  business  can  be  transacted  is 
not  prohibitory  of  legislation  allowing  or 
disallowing  transaction  of  any  or  all  classes 
of  judicial  business  on  holidays. — People  v. 
Soto,  65  Cal.  621,  4  Pac.  664. 

2.  Election  on  "Admission  Day"— Incor- 
poration of  municipality. — The  holding  of 
an  election  for  the  incorporation  of  a  mu- 
nicipality held  not  included  in  statutory 
prohibition  of  certain  "judicial  business" 
on  certain  holidays  including  "Admission 
Day/'  and  such  election  is  not  invalidated 
because  held  on  that  holiday. — People  v. 
Town  of  Loyalton,  147  Cal.'  777,  82  Pac.  620. 

3.  Sentence  on  holiday— -Effect  of  amend- 
ment of.  March  19,  1907. — Superior  courts 
can  not  transact  any  judicial  business  upon 
a  legal  holiday,  outside  the  constitutional 
and  statutory  exceptions,  which  do  not  in- 
clude or  authorize  the  sentence  of  a  pris- 
oner convicted  of  a  felony. — Matter  of 
Smith,  152  Cal.  667,  93  Pac.  191. 

4.  Same— Effect  of  void,  apon  prior  proc- 
ess.— A  sentence  void  because  forbidden  by 
the    constitution    and    statutes    to    be    pro- 


nounced on  a  holiday  is  void  for  all  pur- 
poses, and  where  a  prisoner  so  sentenced 
was  held  under  a  bench  warrant  Issued 
prior  thereto,  he  continues  to  be  lawfully 
held  under  such  warrant,  subject  to  be 
again  arraigned  for  judgment  and  sentence 
at  any  time  the  court  may  be  competent  to 
act. — Matter  of  Smith,  152  CaL  66S,  98  Pac 
191. 


5.     Service  of  statement  of  proposed  case 

ok. — Statement  of  proposed  case  served  on 
non-judicial  holiday,  upheld  as  being  minis- 
terial and  not  judicial  business  or  act.— 
See,  ante,  8  133,  note  par.  6. 

«.  Sanday— Not  to  be  Included  whea  last 
day  on  which  to  perform  act  or  serve  paper; 
lt  is  day  superadded  by  law. — Mulr  v.  Gallo- 
way, 61  CaL  498,  reaffirmed  In  Frassl  v.  Mc- 
Donald, 122  Cal.  400,  402,  55  Pac.  139.  See 
Brown  v.  Leet,  186  111.  203,  206,  26  N.  E.  639. 

As  to  Saaday,  generally,  see,  ante,  55  11, 
12.  13  and  notes. 

7.  Doabtedt  Reay  v.  Butler,  99  Cal.  477, 
480,  33  Pac.  1134. 

8.  Same  —  Intermediate     order     ezplrlaa* 

oa* — "If  thirty  days'  time  had  been  given  in 
order  which  expired  on  Sunday,  appellant 
would  have  had  an  additional  day  by  favor 
of  statute.  Fact  that  an  intermediate  or- 
der fell  on  a  Sunday  does  not  alter,  case. 
Court  made  orders  of  ten  days  each,  extend- 
ing time.  By  any  process  of  mathematical 
calculation  this  can  only  be  reckoned  as  an 
extension  of  thirty  days'  time  in  all.  Propo- 
sition here  discussed  has  been  directly 
passed  on  in  Muir  v.  Galloway  [see  par. 
2,  this  note],  and  we  are  satisfied  with  con- 
struction of  statute  there  declared,  not- 
withstanding some  doubt  was  cast  upon  this 
decision  in  later  case  of  Reay  v.  Butler 
[par.  3,  this  note].  Even  if  soundness  of 
this  construction  of  the  statute  be  doubtful, 
it  would  not  be  advisable  to  change  rule  at 
this  late  date.  There  certainly  are  no 
pressing  reasons  which  demand  It" — Frassl 
v.  McDonald,  122  Cal.  400,  55  Pac.  139. 

As  to  rale  of  stare  decisis,  see,  ante,  5  63, 
note  Part  XXV. 

».  Hearing;  la  bank— Role  doea  aot  ap- 
ply to  hearing  in  bank,  although  last  day 
falls  on  Sunday. — Adams  v.  Dohrmann,  63 
Cal.  417.  421. 

As  to  hearings  la  bank,  see,  ante,  §  53, 
note  Part  ITT.  and  5  129,  note  par.  27. 

10,  Provisions  of  code  as  to  computa^ 
tion  of  time  do  not  apply  to  supreme  court* 
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which  is  required  by  constitution  of  1879 
to  be  always  open  for  business. — Adams  v. 
Dohrmann.  supra.  See  Herrlich  v.  McDon- 
ald, 83  Cal.  505,  23  Pac.  710;  Niles  v.  Ed- 
wards, 95  Cal.  41,  47,  80  Pac.  134. 

11.    Sante— Injunction  aad  writ  of  prokl- 
bltfon  may  be   issued  on. — See  Const.  1879, 


art.    VI    S  5,    I    Hennlng's    General    Laws, 
3d  ed.,  p.  Hi;  also,  ante,  3  76  and  note. 

12.  Twenty-second  day  of  February  non- 
judicial holiday. — See,  ante,  8  133,  note  pars. 
8,  9. 

13.  Tkirtieth  day  of  May  non- judicial 
holiday. — See,  ante,  9  138,  note  par.  10. 


§135.  APPOINTMENTS  ON  NON-JUDICIAL  DATS.  If  any  day  men- 
tioned  in  section  ten  be  a  day  appointed  for  the  holding  or  sitting  of  any  court, 
other  than  the  supreme  court,  it  is  deemed  adjourned  to  the  next  succeeding 

judicial  day. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  38;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  120;  held  unconstitutional, 
see  history,  ante  §  5;  amendment  approved  March  19,  1907,  Stats,  and 
Amdts.  1907,  p.  682,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  433;  Novem- 
ber 23,  1907,  Stats,  and  Amdts.  1907,  Extraordinary  Session,  p.  9;  this 
last  amendment  having  been  held  unconstitutional,  the  amendment  of 
March  19,  1907,  is  restored  to  force  (see  Diepenbrock  v.  Superior 
Court,  153  Cal.  597,  95  Pac.  1121).  The  November  amendment  is  given 
herewith,  numbered  S  135 [a],  following. 

NONJUDICIAL  DAYS— DISCRIMINA- 
TIONS AND  DISTINCTIONS. 

1,  2.  Amendment  of  1907  to  this  section— Un- 
constitutional. 

3.  Distinction  —  Between    different    busi- 

nesses. 

4.  Distinction— Between  general  and  "spe- 

cial" holidays. 

5.  Order  on  Saturday  afternoon  —  Prema- 

ture, not  void. 


1.  Aaeilmeit  of  19*7  to  tkia  section 
TJaM**atltuttoaal  aa  conferring  a  special 
privilege  upon  a  class  not  founded  upon  any 
constitutional,  rational  or  legal  distinction. 
— Diepenbrock  v.  Superior  Court,  153  Cal. 
597.   602,  95  Pac.  1121. 

See,  also,  ante,  8  10  and  note. 

2.  The  provision  that  courts  shall  be 
open  on  the  special  holidays  declared  by 
the  grovernor  for  the  transaction  of  all  ju- 
dicial business  "except  the  trial  of  an  action 
or  the  rendition  of  a  Judgment  based  upon 
a  contract,  express  or  implied,  for  the  di- 
rect payment  of  money,"  is  held  unconsti- 
tutional, as  conferring  a  special  privilege 
upon  a  class,  not  founded  upon  any  consti- 
tutional, rational,  or  legal  distinction,  and 
is  so  Integral  a  portion  of  the  statute  as 
to  render  the  entire  amendment  void. — Die- 
penbrock v.  Superior  Court,  158  Cal.  598, 
55  Pac  1121. 


different 

-Under   section   5   of   article   VI 
<I  Hanging's  General  Laws,  Sd  e<L,  p.  Hi), 


of  the  constitution  the  legislature  may  au- 
thorize or  may  forbid  all  or  any  class  of 
judicial  business  being  transacted  upon 
legal  holidays,  but  it  can  not  designate  one 
class  of  litigants  who  may  have  the  courts 
open  to  them  and  transact  their  business 
upon  holidays,  and  another  class  to  whom 
the  courts  shall  be  closed  and  who  are  not 
allowed  to  transact  their  judicial  business 
upon  such  holidays,  nor  can  the  legislature 
do  this  indirectly  by  empowering  the  gover- 
nor to  accomplish  the  same  result  through 
the  medium  of  special  holidays. — Diepen- 
brock v.  Superior  Court,  158  CaL  597,  601, 
95  Pac.  1121. 

4.  Distinction  —  Between  general  and 
"•pedal*  holidays. — Question  whether  the 
legislature  may  make  dlslnctions  between 
general  and  special  holidays,  raised  but  not 
decided. — Diepenbrock  v.  Superior  Court, 
163  Cal.  597,   603,   95  Pac.   1121. 

5.  Order  on  Saturday  afternoon— Prema- 
ture, not  void. — Where  the  court  set  Satur- 
day afternoon  for  a  hearing  of  a  demurrer, 
such  hearing  was  by  operation  of  law  con- 
tinued to  Monday,  and  an  order  overruling 
the  demurrer  and  giving  ten  days  to  an- 
swer, on  defendant's  failure  to  appear,  was 
premature  rather  than  void  and  defend- 
ant's only  remedy  was  by  a  direct  attack, 
and  not  by  action  to  enjoin  sale  of  his 
property  after  a  default  judgment  against 
him. — McGrath  v.  Langford,  35  Cal.  App. 
215,  169  Pac.  424. 

Aa  to  conclusion  of  trial  Saturday  after- 
noon, see,  ante,  §  133,  note  par.  2. 


§  136[a]  SPECIAL  HOLIDAYS.  RESTRICTION  OF  JUDICIAL  BUSI- 
NESS OK.  On  all  special  holidays  the  courts  of  this  state  shall  be  open  for  the 
transaction  of  any  and  all  judicial  business,  except  the  trial  of  an  action  or  the 
rendition  of  a  judgment  based  upon  a  contract,  expressed  or  implied,  for  the 
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direct  payment  of  money.  Provided,  if  any  day  mentioned  in  section  ten  of  this 
code  other  than  a  special  holiday  happen  to  be  the  day  appointed  for  the  hold- 
ing or  sitting  of  a  court,  or  to  which  it  is  adjourned,  it  shall  be  deemed 
appointed  for  or  adjourned  to  the  next  day. 

[In  effect  when.]    Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and 

after  November  27th,  A.  D.  1907,  at  12  o'clock  midnight  of  that  day. 

History:  Amendment  of  November  23,  1907  (Stats,  and  Amdts.  1907, 
Extraordinary  Session,  p.  9,  in  Vol.  Stats.,  etc.,  1909) ;  the  amendment 
having  been  held  unconstitutional,  and  the  amendatory  act  not  having 
repealed  the  existing  law,  the  amendment  of  March  19,  1907,  becomes 
the  law,  and  is  given  above  as  S  135. 


ARTICLE  IV. 

PROCEEDINGS  IN  CASE  OF  ABSENCE  OF  JUDGE. 

%  139.    Adjournment  for  absence  of  judge.  $  140.    Adjournment    till    next    regular    ses- 

sion.    [Repealed.] 

§  139.    ADJOURNMENT  FOR  ABSENCE  OF  JUDGE.    If  no  judge  attends 

on  the  day  appointed  for  the  holding  or  sitting  of  a  court,  or  on  the  day  to 

which  it  may  have  been  adjourned,  before  noon,  the  sheriff  or  clerk  shall 

adjourn  the  same  until  the  next  day,  at  ten  o'clock  a.  m.,  and  if  no  judge 

attend  on  that  day,  before  noon,  the  sheriff  or  clerk  shall  adjourn  the  same 

until  the  following  day  at  the  same  hour ;  and  so  on,  from  day  to  day,  unless 

the  judge,  by  written  order,  directs  it  to  be  adjourned  to  some  day  certain, 

fixed  in  said  order,  in  which  case  it  shall  be  so  adjourned. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  38;  March  19,  1907,  Stats, 
and  Amdts.  1907,  p.  681,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  433. 

ABSENCE  OP  JUDGE.  for   failure   of   judge    to   appear  by   noon: 

1.  Adjournment  for  absence  of  judge.  jud*e  may  °Pen  court  at  any  hour  before 


A    ^  -m  i       t\_*i      *  *_ii       close    of    day. — See    People    v.    Sanchez.    24 

2.  Same— Former    rule— Daily    for    one    full      Cal   17   lfl   2i  v  o»«wi«», 

WvvKa 


Cal.  17,  19,  21. 

2.     Same  — Former  role  — Dally  adjoi 
1.     Adjournment  for   absence   of  Jndffe. —      meats  for  one  full   week  may  be  had. — See 


Adjournment   of   court   by   clerk   or   sheriff      Thomas  v.  Fograrty,  19  Cal.  644. 

§140.    ADJOURNMENT  TILL  NEXT  REGULAR  SESSION.     [Repealed.] 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  38;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  120,  held  unconstitutional, 
see  history,  $5  ante;  repeal  approved  March  19,  1907,  Stats,  and 
Amdts.  1907,  p.  681,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  433. 


Ck,  VII,  Art.  V.J  PJLACK  OF  HOLDING  COURT— CHANGE  OF,  ETC.  if  142-144 


ARTICLE  V. 

PEOVI8IONS  RESPECTING  PLACES  OF  HOLDING  COURT. 

1 142.    Change  in  certain  cases  of  place  of      §  144.     When   sheriff  to   provide   courtrooms, 

holding  court.  etc. 

|143.    Parties  to  appear  at  place  appointed. 

§  142.     CHANGE  IN  CERTAIN  CASES  OF  PLACE  OF  HOLDING  COURT. 

The  judge  or  judges  authorized  to  hold  or  preside  at  a  court  appointed  to  be 

held  at  a  particular  place  in  a  city  and  county,  county,  city,  or  town,  may,  by 

an  order  filed  with  the  city  and  county  or  county  clerk,  and  published  as  he  or 

they  may  prescribe,  direct  that  the  court  be  held  or  continued  at  any  other 

place  in  the  city  and  county,  county,  city,  or  town  than  that  appointed,  when 

war,  insurrection,  pestilence,  or  other  public  calamity,  or  the  danger  thereof, 

or  the  destruction  or  danger  of  the  building  appointed  for  holding  the  court 

may  render  it  necessary;  and  may  in  the  same  manner  revoke  the  order,  and 

in  his  or  their  discretion,  appoint  another  place  in  the  same  city  and  county, 

county,  city,  or  town,  for  holding  the  court ;  and  may  also,  in  the  same  manner 

in  his  or  their  discretion,  whenever  such  judge  or  judges  deem  it  necessary  or 

advisable,  direct  that  the  court  be  held  or  continued  at  any  other  place  in  the 

city  and  county,  county,  city  or  town,  not  less  than  one  hundred  twenty  miles 

distant  from  the  county  seat. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  38;  May  13,  1919,  Stats,  and 
Amdts.  1919,  p.  523.    In  effect  July  22,  1919. 

§  143.     PARTIES  TO  APPEAR  AT  PLACE  APPOINTED.    When  the  court 

is  held  at  a  place  appointed,  as  provided  in  the  last  section,  every  person  held 

to  appear  at  the  court  must  appear  at  the  place  so  appointed. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C,  C.  P.  pt),  p.  39. 

§  144.  WHEN  SHERIFF  TO  PROVIDE  COURTROOMS,  ETC.  If  suitable 
rooms  for  holding  the  superior  courts  and  the  chambers  of  the  judges  of  saicl 
eourts  are  not  provided  in  any  county  by  the  supervisors  thereof,  together  with 
the  attendants,  furniture,  fuel,  lights  and  stationery,  sufficient  for  the  trans- 
action of  business,  the  courts,  or  the  judge  or  judges  thereof,  may  direct  the 
sheriff  of  the  county  to  provide  such  rooms,  attendants,  furniture,  fuel,  lights 
and  stationery;  and  the  expenses  incurred,  certified  by  the  judge  or  judges  to 
be  correct,  are  a  charge  against  the  county  treasury,  and  must  be  paid  out  ot 
the  general  fund  thereof. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  39;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  120,  held  unconstitutional, 
see  history,  §  6  ante;  amendment  approved  March  19,  1907,  Stats,  and 
Amdts.  1907,  p.  680,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  433. 

PROVIDING  COURT-ROOMS.  4.  Same— Grant   of  power  in   this  section 

1.  Court-rooms — Power  of  court  to  select.  limited. 

2.  Same — Audit  of  expenses— By  judge.  5.  Same— Superior  judges  have  like  power. 

3.  Same— Same — Payment  enforced  by  man-  6.  Same  —  Same  —  Anticipating    action    of 

damns.  board  of  supervisors. 

ltl 


§147 


SEALS  OF  COURT — WHAT  COURTS  SHALL  HAVB. 


[Pt.  I,  Tit.  I. 


7.  Same — Same — Writ  of  prohibition. 

8,9.  Same — Same — Selecting  room  other  than 
assigned — Ejectment. 

10.  Same — Same — Unsuitable  rooms  need  not 
be  occupied. 


1.  Court-room*-— Power  of  court  to 
lect. — The  power  to  create  charges  on  county 
treasury*  or  city  and  county  treasury,  for 
suitable  rooms  for  holding*  court  and  for 
chambers  of  Judges  thereof,  where  same  are 
not  provided  In  any  city  and  county,  Is 
given  by  this  section. — See  Ex  parte  Rels, 
64  Cal.  233,  244,  246,  30  Pac.  806. 

2.  Same— Audit    of    expemaea    to    be    by 

judge  of  court. — Bx  parte  Widber,   91  CaL 
367,  27  Pac.  733. 


8,  Same— Same— Paymeat  eoaipelled  ay 
maadamiM. — County  treasurer  Is  required 
to  pay  demand  for  expenses  so  audited  by 
judge,  and  on  failure  or  refusal  to  do  so 
may  be  compelled  thereto  by  mandamus. — 
Ex  parte  Widber,  supra. 

4.  Same— Graat  of  power  by  this  eeetioa. 
to  limited  by  the  express  language  of  its 
own  terms  to  a  direction  to  the  sheriff 
and  It  can  not  be  extended  by  implication. 
Its  exercise  is  justified  only  by  the  neces- 
sity which  may  sometimes  demand  its  exer- 
cise and  ought  not  to  be  enlarged  by 
construction. — Falconer  v.  Hughes,  8  Cal. 
App.  56,  96  Pac.  19. 

5.  Same  —  Saperlor  Jud*?es  have  like 
power  where  suitable  rooms,  furniture  and 
fuel  are  not  provided  by  board  of  supervi- 
sors of  county;  court,  or  any  judge  thereof, 
may  direct  sheriff  to  provide  same,  pres- 
ently required  for  use;  but  power  in  this 
respect  is  limited  by  provisions  of  this  sec- 
tion.— Ex  parte  Widber,  supra. 


6.  Same— Same  —  AatldpatloB  of  actio  a 
of  board  of  supervisor*  in  completing  and 
furnishing  rooms,  or  completing  unfinished 
rooms  In  new  court-house,  not  authorised: 
nor  are  judges  authorized  to  interfere  with 
board's  control  in  that  behalf;  even  though 
there  has  been  unreasonable  and  unneces- 
sary delay  on  part  of  board. — County  of  Los 
Angeles  v.  Superior  Court,  93  Cal.  380,  882, 
28  Pac.  1062. 


7.  Same— Same— Writ  of  proalaltloa  will 
issue  restraining  judge  or  judges  from  en- 
forcing order  that  sheriff  provide  same,  un- 
der such  circumstances. — County  of  Los  An- 
geles v.  Superior  Court,  98  Cal.  880,  882,  28 
Pac.  1062. 

8.  Same  —  Same  —  Seleettaa;  room  other 
taaa  asalffaed. — Superior  judge  has  no  power 
to  select  particular  room  in  court-house 
for  his  occupancy  with  his  court,  or  as  his 
chambers,  or  to  take  possession  of  any  room 
assigned  by  board  of  supervisors  to  another 
officer. — County  of  San  Joaquin  v.  Budd,  96 
Cal.  47,  63,  30  Pac  967. 

9.  In  such  case  judge  will  be  ousted  by 
ejectment. — County  of  San  Joaquin  v.  Budd, 
96  CaL  47,  63,  30  Pac.  967. 


10.  Same— Same— Unsuitable  room  need 
not  be  occupied. — Where  room  actually  as- 
signed for  use  of  court,  or  of  judge,  is  not 
suitable  for  that  purpose,  he  is  not  com- 
pelled to  occupy  It,  but  may  proceed  under 
authority  conferred  by  this  section.  Power 
given  by  this  section  is  amply  sufficient  to 
protect  superior  court  from  any  arbitrary 
or  unreasonable  action  of  board  of  super- 
visors, without  in  least  interfering  with 
their  exclusive  right  to  management  and 
control  of  public  property. — San  Joaquin 
County  t.  Budd,  supra. 


ARTICLE  VI. 

SEALS  OF  COUBTS. 


ft  147.    What  courts  shall  have  seals. 
§  148.    Seal  of  supreme  court. 
§  149.     Seals  of  superior  courts. 
1 150.    Seals  of  police  courts  of  cities  and 
counties. 


ft  151.    Seals,   how   provided;    private   seals, 

when  used. 
1 152.    Clerk  of  court  to  keep  seal. 
ft  153.    Seals   of  courts,  to  what  documents 

affixed. 


§  147.    WHAT  COURTS  SHALL  HAVE  SEALS.    Each  of  the  following 
courts  shall  have  a  seal : 

1.  The  supreme  court ; 

2.  The  superior  courts ; 

3.  The  police  court  of  every  city  and  county. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  39. 

1*    Seals*— -mm  to  sjeaeralljr,  see,  ante,  1 1« 
and  note,  post,  9  150  and  note. 

2.     Seals    of    court-— Judicial    aotlec    of;-—. 

as  to,  see,  post,  9  1875,  subd.  4  and  note. 

S*     Same— Not  teat  of  character  of  eoaut. 

—Fact  that  court  has  seal  does  not  neces- 
sarily, and  of  itself,  make  It  court  of  record. 
— Bz  parte  Thlstleton,  52  Cal.  220,  225. 


COUBT  SEAL. 

1.  Seals,  generally. 

2.  Seals  of  court — Judicial  notice  of. 
3, 4.  Same — Not  a  test  of  character  of  court. 

5.  Same — Police  courts. 

0,  7.  Same — Probate  court. 

8.  Seals  of  court  commissioners. 


Ch.  VII,  Art.  VI.]    SEALS— OF  SUPREME  COURT — OTHER  COURTS. 


§§  148-131 


4.  To  make  court  a  court  of  record  it 
must  be  one  proceeding  according  to  course 
of  common  law.  —  Ex  parte  Thistleton, 
supra.  See  Thayer  v.  Commonwealth,  53 
Mass.   (12  Met.)  11. 

5.  Same— Police  courts  are  not  courts  of 
record,  although  they  have  seals. — See,  ante, 
18  33,  34  and  notes;  post,  $  150  and  notes. 

6.  Same— Probate  court  is  not  court  of 
record,  before  clerk  of  which  final  proof 
of  pre-emption  claims  can  be  made,  such 
proof  being  authorized  to  be  made  before 
clerk  of  any  court  of  record  in  state  or  ter- 
ritory where  lands  are  situated.  —  United 
States  v.  Hall,  5  N.  M.  178,  182,  21  Pac.  85. 


7.  Such  courts  do  not  proceed  according 
to  course  of  common  law  (see  par.  4,  tl.is 
note),  but  are  of  special  and  limited  juris- 
diction.— See  Curtis  v.  Schell,  129  Cal.  208, 
79  Am.  St.  Rep.  107,  61  Pac.  951;  Reitlier  v. 
Murdock,  135  Cal.  197,  67  Pac.  784.  Idaho. 
Moore  v.  Kanbly,  1  Idaho  61.  N.  M.  Arel- 
lano v.  Chacon,  1  N.  M.  271.  Fed.  Perris  v. 
Higley,  87  U.  S.  (20  Wall.)  375,  381,  382, 
22  L.  ed.  383;  Mathewson  v.  Sprague,  1  Curt. 
C.  C.  457,  461,  16  Fed.  Cas,  1103;  Adams  v. 
Lewis,  5  Sawy.  C.  C.  229,  230,  1  Fed.  Cas. 
132;  Hart  v.  Gray,  3  Sumn.  C.  C.  339,  341, 
11  Fed.  Cas.  686. 

8.  Sea  la   of  court  commissioner*, — as   to, 

see,  post,  S  259,  subd.  5  and  note. 


§  148.  SEAL  OF  SUPREME  COURT.  The  seal  used  by  the  supreme  court, 
abolished  by  the  constitution,  shall  be  the  seal  of  the  supreme  court  herein 
provided  for;  but  the  said  court  may  direct  the  clerk  of  the  supreme  court  to 
provide  two  duplicates  of  said  seal,  each  of  which  shall  be  considered  the 
same  as  and  have  the  same  force  and  effect  as  the  original. 


History:    Enacted  March  11,  1872;    amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.)t  p.  39. 


§149. 


iS  OF  SUPERIOR  COURTS.    The  seals  of  the  superior  courts 


shall  be  circular,  not  less  than  one  and  three-fourths  inches  in  diameter,  and 

having  in  the  center  any  word,  words,  or  design  adopted  by  the  judges  thereof, 

and  the  following  inscription  surrounding  the  same:   " Superior  Court,  , 

Calif oraia,"  inserting  the  name  of  the  county  or  city  and  county;  provided, 

that  the  seal  of  any  such  court,  which  has  been  adopted  previous  to  the  passage 

of  this  act,  shall  be  the  seal  of  such  court  until  another  be  adopted. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  39. 

1.    Writs  amd  processes  of  superior  courts*       validated    by   Act   of   March    31,    1880,    Stat- 
issued  before  they  were  provided  with  seals,       utes  1880,  p.  19. 

§  150.    SEALS  OF  POLICE  COURTS  OF  CITIES  AND  COUNTIES.    The 

police  court  of  every  city  and  county  may  use  any  seal  having  upon  it  the 

inscription,  " Police  Court, ,"  (inserting  the  name  of  the  city  and  county). 

History:    Enacted  March  11,  1872;    amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  39. 

§151.    SEALS,   HOW  PROVIDED;   PRIVATE   SEALS,   WHEN   USED. 

Courts  which  have  not  the  necessary  seal  provided,  or  the  judge  or  judges 
thereof,  shall  request  the  supervisors  of  their  respective  counties,  or  cities  and 
counties,  to  provide  the  same,  and  in  case  of  their  failure  to  do  so  may  order 
the  sheriff  to  provide  the  same,  and  the  expense  thereof  shall  be  a  charge 
against  the  county  or  city  and  county  treasury,  and  paid  out  of  the  general 
fund  thereof;  and  until  such  seal  be  provided  the  clerk  of  each  court  may  use 

his  private  seal  whenever  a  seal  is  required. 

History:    Enacted  March  11,   1872;    amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  39. 


C.  C.  P.— l* 


l«* 


••  18%  188  SEALS — WHO  TO  KEEP-TO  WHAT  AFFIXED.  [Pt.  I,  Tit.  I» 

§  152.    CLERK  OF  COURT  TO  KEEP  SEAL.    The  clerks  of  the  court  shall 

keep  the  seal  thereof. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  284;  April  1,  1880.  Code  Amdts.  1880 
(C.  C.  P.  pt),  P.  40. 

§  163.    SEALS  OF  COURTS,  TO  WHAT  DOCUMENTS  AFFIXED.     The 

seal  of  a  court  need  not  be  affixed  to  any  proceeding  therein  or  document, 
except : 

1.  To  a  writ ; 

2.  To  the  certificate  of  probate  of  a  will  or  of  the  appointment  of  an  executor, 
administrator,  or  guardian; 

3.  To  the  authentication  of  a  copy  of  a  record  or  other  proceeding  of  a 

court,  or  of  an  officer  thereof,  or  of  a  copy  of  a  document  on  file?  in  the  office 

of  the  clerk. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  40. 


1M 


Tit.  II,  Ck.  I.]  JUDICIAL   OFFICERS — QUALIFICATIONS.  §§  198-158 


TITLE  II. 

JUDICIAL  OFPICEES. 

Chapter  L    Judicial  Officers  m  General,  $$  156-162. 

IL    Powers  and  Duties  of  Judges  at  Chambers,  f  f  165-167. 
ILL    Disqualifications  of  Judges,  §§  170-173.  9 

IV.    Incidental  Powers  and  Duties  of  Judicial  Officers,  $$  176-179. 
,V.    Miscellaneous  Provisions  Bespecting  Courts  and  Judicial  Officers,  ||  182- 
188. 


CHAPTER  L 

JUDICIAL  OFFICERS  IN  GENERAL. 

f  156.     Qualifications  of  justices  of  supreme  %  160.    Judges  holding  superior  courts  at  re- 
court,  quest  of  governor. 

$  157.    Qualifications  of  superior  judges.  1 161.    Justices  and  judges  ineligible  to  other 

§  158.    Residence  of  superior  judges.  than  judicial  office. 

{  159.    Residence  and  qualification  of  justices  %  162.     [Repealed.] 
of  the  peace. 

§156.    QUALIFICATIONS  OF  JUSTICES  OF  SUPREME  COURT.    No  per- 

son  shall  be  eligible  to  the  office  of  chief  or  associate  justice  of  the  supreme 

court  unless  he  shall  have  been  a  citizen  of  the  United  States  and  a  resident  of 

this  state  for  two  years  next  preceding  his  election  or  appointment,  nor  unless 

he  shall  have  been  admitted  to  practise  before  the  supreme  court  of  the  state. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  40;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  120,  held  unconstitutional, 
see  history,  5  5  ante, 

QUALIFICATION  OF  JUSTICE  SUPREME       1879    art.    VI     |  28,    I    Hennlng/s    General 

COURT.  Laws,  2d  ed.,  p.  lv. 


1.  Constitutional  provision. 


2.     Judffe*  as  licensed  attorneys— Former 
_     ,    .  ,.  ,     AA  _.  constitution. — Judge  not  required  to   be  11- 

2.  Judges  as  licensed  attorneys— Former  con-      cen|Jed  attorney  prior  to  present  const! in- 
stitution. tion — gee  peopie  ex  rel.  Calvin  v.  Dorsey, 
1.     Constitutional    provision. — See    Const.       32  Cal.  296,  301. 

§  157.    QUALIFICATIONS  OF  SUPERIOR  JUDGES.    No  person  shall  be 

eligible  to  the  office  of  judge  of  a  superior  court  unless  he  shall  have  been  a 

citizen  of  the  United  States  and  a  resident  of  this  state  for  two  years  next 

preceding  his  election  or  appointment,  nor  unless  he  shall  have  been  admitted 

to  practise  before  the  supreme  court  of  the  state. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  40;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  120,  held  unconstitutional, 
see  history,  $  6  ante. 

1.    Presslse    not    to    qualify  —  Blleet    on  him  ineligible  and  is  not  a  ground  for  con- 

elljrtfcllltjr. — a  promise   by   a   candidate   for  test  of  his  election. — Bush  v.  Head,  154  Cal. 

the  office  of  superior  Judge  that  If  elected  277,   281,   97  Pac.  512. 
he    would   fail   to   qualify   does   not   render 

§  168.  RESIDENCE  OF  SUPERIOR  JUDGES.  Each  judge  of  a  superior 
court  shall  reside  at  the  county  seat  of  the  county  in  which  such  court  is  held, 
or  within  three  miles  thereof,  and  within  the  county,  except  that  in  the  counties 
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of  Yuba  and  Sutter  the  judge  may  reside  in  either  of  said  counties;  provided, 

that  when  there  is  more  than  one  judge  of  the  superior  court  in  a  county,  it 

shall  not  be  necessary  for  more  than  one  judge  to  reside  at  the  county  seat,  as 

provided  herein. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  40;  March  31,  1891,  Stats,  and 
Amdts.  1891,  p.  277. 

§159.    RESIDENCE   AND    QUALIFICATION   OF   JUSTICES   OF   THE 

PEACE.    Every  justice  of  the  peace  shall  reside  in  the  city  and  county,  or 

township,  in  which  his  court  is  held,  and  no  person  shall  be  eligible  to  the 

office  of  justice  of  the  peace  unless  he  shall  have  been  a  citizen  of  the  United 

States  and  a  resident  of  the  city  and  county,  or  county,  in  which  he  is  to  serve 

for  one  year  next  preceding  his  election  or  appointment. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  41. 

ceeding. — People  ▼.  Sehorn,  116  Cal.  503, 
508,  48  Pac.  495.  See  People  v.  Roberts.  6 
CaU  214;  Hull  v.  Superior  Court,  63  Cal.  174. 
177;  People  ex  rel.  Hoffman  v.*  Hecht.  105 
Cal.  621,  38  Pac.  941;  Case  v.  State  ex  rel. 
Mann,  59  I  rid.  46;  Brown  v.  Lunt,  37  Me 
423;  Petersllea  v.  Stone.  119  Mass.  465,  20 
Am.  Rep.  335;  Sheehan's  Case,  122  Mass.  445. 
23  Am.  Rep.  374. 


1.  Cfcanfffnff  feountarle*— De  fact*  Jnstlee 
—Collateral  attack. — Where,  after  election 
or  appointment  of  justice  of  peace,  bound- 
aries of  township  are  so  changed  as  to 
make  him  nonresident  of  township,  if  he 
still  continues  to  act  as  justice  of  the  peace 
for  that  township,  and  his  right  to  hold 
office  and  discharge  functions  thereof  can 
not  be  called  in  question  In  collateral  pro- 


§  160.  JUDGES  HOLDING  SUPERIOR  COURTS  AT  REQUEST  OF  GOV- 
ERNOR.  If  by  reason  of  sickness,  absence,  disability,  or  other  causes,  a  regu- 
lar session  of  the  superior  court  can  not  be  held  in  any  county  by  the  judge  or 
judges  thereof,  or  by  a  superior  judge  requested  by  him  or  them  to  hold  such 
court  a  certificate  of  that  fact  shall  be  transmitted  by  the  clerk  thereof  to  the 
governor,  who  may  thereupon  request  some  other  superior  judge  to  hold  such 
( ourt ;  and  a  judge  so  holding  a  court  at  the  request  of  the  governor,  or  at  the 
request  of  the  judge  or  judges  of  said  superior  court,  shall  be  allowed  his 
actual  and  necessary  expenses  in  going  to,  returning  from,  and  attending  upon 
the  business  of  such  court,  which  shall  be  a  charge  against  the  treasury  of  the 
county  where  such  court  is  held,  and  paid  out  of  the  general  fund  thereof. 

History:  Enacted  March  11,  1872;  amendment  approved  March  9, 
1876,  Code  Amdts.  1875-6,  p.  85;  April  1,  1880  (C.  C.  P.  pt),  p.  41; 
March  15,  1887,  Code  Amdts.  1886-7,  p.  147. 

HOLDING  COURT  AT  REQUEST  OF 
GOVERNOR. 

1.  Governor's  request — Judge  holding  court 

at. 

2.  Constitutionality  of  section. 

3.  Construction  of  section. 
4,  5.  Changing  judges  during  trial. 

6.  Findings  sent  from  another  county. 

7.  Same — Presumption  of  request. 
8    Extending  time  to  serve  statement. 
9.  Same — At  chambers. 

10.  Same — Anywhere  in  state. 

11.  Inability  to  hold  court — Disqualification. 


1.     Governor's      requent —  .In  dire      holding 
court  at, — as  to,  see,  ante,  5  71  and  note. 


2.  Constitutionality  of  section. — Constitu- 
tionality of  provisions  of  this  section  and 
of  section  71,  providing:  that  Judge  of  any 
superior  court  may  hold  superior  court  in 
another  county,  at  request  of  judge  thereof, 
has  never  been  questioned. — Klrkwood  v. 
Soto,  87  Cal.  394,  397,  25  Pac.  488.  See  People 
v.  McCauley,  1  Cal.  379;  People  v.  Wells,  2 
Cal.  198,  207. 

3.  Construction  of  section. — This  section 
apparently  makes  a  distinction  between  the 
disability  of  the  judge  to  act  and  his  dis- 
qualification to  act  for  one  of  the  causes 
mentioned  in  section  170;  there  being:  a 
marked  distinction  between  the  inability 
declared  herein  and  the  disqualification  de- 
fined in  section  170.  This  section  can  not 
be  construed  to  refer  to  disqualification  on 
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account  of  interest  in  the  matter  involved 
in  the  proceeding. — Yolo  Water  &  Power 
Co.  v.  Superior  Court,  28  Cal.  App.  589,  153 
Pac.   394. 

4.  Changing:     Judges     daring     trial.  —  It 

seems  that  judges  may  be  changed  during 
course  of  trial,  even  in  criminal  causes,  by 
consent  of  defendant. — People  v.  Henderson, 
28   Cal.   465. 

As  to  charge  of  Judges  during  trial. — See, 
Kerr's  Cyc.  Pen.  Code,  8  1053,  note. 

5.  Judge  of  district  may  legally  pass 
Judgment  on  verdict  of  jury  in  case  where 
Judge  from  another  district  presided  at 
argument  and  received  the  verdict. — People 
v.   Henderson,   supra. 

C  Findings  sent  from  home  county-— As 
to  generally. — It  being  filing  and  not  signing 
that  determines  the  action,  superior  judge 
sitting  in  cause  In  another  county,  at  re- 
quest of  judge  of  the  latter,  or  of  the  gov- 
ernor, after  presiding  at  trial,  may  go  to 
another  county  and  in  latter  place  prepare 
his  findings,  sending  them  to  clerk  of  county 
where  cause  is  tried. — Comstock  Q.  Min. 
Co.  v.  Superior  Court,  57  Cal.  625.  See  Con- 
nolly v.  Ashworth,  98  Cal.  205,  33  Pac.  60. 

7.     Same     Presumption    In    suea    case,    in 

absence    of    showing    to    contrary,    is    that 


judge  so  acting  presided  at  request  of  gov- 
ernor, or  of  judge  of  court  over  which  he 
thus  presided. — In  re  Newman,  75  Cal.  213, 
7  Am.  St.  Rep.  146,  16  Pac.  887;  People  v. 
Ah  Lee  Doon,  97  Cal.  171,  31  Pac.  933.  See 
Harper  v.  Jacobs,  51  Mo.  296,  299;  State  v. 
Hosmer,  85  Mo.  553;  Engeman  v.  State,  54 
N.  J.  L.  247,  23  Atl.  676;  Craig  v.  Somers, 
55  N.  J.  L.  525,  527,  27  Atl.  639. 

8.  Extension  of  time  to  make  and  serve 
statement  for  new  trial  may  be  granted  by 
judge  who  presided  at  request  because 
judge  of  court  was  disqualified. — Matthews 
v.  Superior  Court,  68  Cal.  638,  10  Pac.  128. 

9.  Sine  —  At  chambers  such  extension 
may  be  granted. — Ibid.  See,  post,  8  166  and 
note. 

10.  Same— Anywhere   la   the   state. — See, 

post,  S  1004  and  note. 

11.  Inability  to  hold  court— •Dlsquallnca- 
tlou.  —  There  is  a  marked  distinction  be- 
tween inability  to  hold  court,  as  herein 
mentioned,  and  disqualification  as  defined 
in  section  170,  post,  and  this  section  can 
not  be  construed  to  refer  to  disqualification 
of  a  judge  on  account  of  interest  in  the 
matter  involved  in  the  proceeding. — John 
Heinlen  Co.  v.  Superior  Court,  17  Cal.  App. 
663,  121  Pac.  298. 


§  161.  JUSTICES  AND  JUDGES  INELIGIBLE  TO  OTHER  THAN  JUDI- 
CIAL OFFICE.  The  justices  of  the  supreme  court  and  judges  of  the  superior 
courts  shall  be  ineligible  to  any  other  office  or  public  employment  than  a  judi- 
cial office  or  employment  during  the  term  for  which  they  shall  have  been  elected. 

History:  Enacted  March  11.  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  284;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  41;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  121,  held  unconstitutional,  see  history,  §  5  ante. 

Computational  provision, — as  to,  see  Const.  1879,  art.  VI,  §  18,  I  Henning's  General  Laws, 
3d  ed.,  p.  lv. 

§  162.     [Repealed.] 

History:  Enacted  March  11,  1872;  repeal  approved  March  24,  1874, 
Code  Amdts.  1873-4,  p.  285;  re-repealed  April  1,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt),  p.  21. 
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CHAPTER  II. 

POWERS  OP  JUDGES  AT  CHAMBERS. 

1 165.    Powers  of  justices  of  supreme  court      §  166.    Powers  of  superior  judges  at  cham- 
at  chambers.  ben. 

%  167.     [Repealed.] 

§  165.    POWERS  OP  JUSTICES  OP  SUPREME  COURT  AT  CHAMBERS. 

The  justices  of  the  supreme  court,  or  any  of  them,  may,  at  chambers,  grant  all 

orders  and  writs  which  are  usually  granted  in  the  first  instance  upon  an  ex 

parte  application,  except  writs  of  mandamus,  certiorari,  and  prohibition ;  and 

may,  in  their  discretion,  hear  applications  to  discharge  such  orders  and  writs. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  P-  41. 

Powers  supreme  court  Justice*  at  chamber*. — See,  ante,  |  52  and  note;  post,  |§  166,  176- 
179  and  notes. 

§  166.  POWERS  OF  SUPERIOR  JUDGES  AT  CHAMBERS.  The  judge  or 
judges  of  a  superior  court,  or  any  of  them,  may,  at  chambers,  grant  all  orders 
and  writs  which  are  usually  granted  in  the  first  instance  upon  an  ex  parte 
application,  and  may,  at  chambers,  hear  and  dispose  of  such  orders  and  writs ; 
and  may  also,  at  chambers,  appoint  appraisers,  receive  inventories  and  accounts 
to  be  filed,  suspend  the  powers  of  executors,  administrators,  or  guardians  in 
the  cases  allowed  by  law,  grant  special  letters  of  administration  or  guardian- 
ship, approve  claims  and  bonds,  and  direct  the  issuance  from  the  court  of  all 
writs  and  process  necessary  in  the  exercise  of  their  powers  in  matters  of 

probate. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  41. 

POWERS  OP  SUPERIOR  JUDGES  AT  23.  Same — Same— Notice  of  hearing  of  ap- 

CHAMBERS.  plication. 

1-8.  "At  chambers  "-Locus.  24-  APPeal  Hes  from  order  at  Ambers. 

4-  6.  Powers  at  chambers — Judicial  business.  As  to  holding;  chamber*  anywhere  In  the 

7.  Powers  of  probate  judge  at  chambers,  state,  see,  post,  8  1004  and  note. 

8.  What  may  be  done  at  chambers — Bond  As  to  hoom  of  business  at  chambers,  see, 

on  appeal.  Kerr's   Cyc.    Pol.    Code,    2d    ed.,    S  4116    and 

9#  Same — Extending  time  in  which  to  pre- 
pare and  serve  statement. 

10.  Same-Granting   leave    to   renew   mo-      J 70"57w]7  colTlOM.  7m««]7   col.*"  loss! 

tlon*  §400[j];   col.    1290,    8  676;   col.   1435,    8  895;    1 

11.  Same— Order  to  show  cause.  Decen.  Dig.,  p.  985,   8  131. 

12.  Same— Receiver  in  insolvency.  Au   to  power-   of  eonrt  commissioner   at 

13, 14.  What  may  not  be  done  at  chambers —      chambers,  see.  post,  8  259  and  note;  13  Cent. 
Continuance.  Dig.  col.  1806,  8  7;  5  Decen.  Dig.,  p.  1989.  8  4. 

15.  Same — Discharge  of  accused.  Am  to  powers  of  judges  at  chambers,  see 

16    Same— Dismissal  of  complaint.  29    Cent.    Dig.    cols.    1688-1722,    88109-139; 

,„    T  \  k«  «,**  o-;^       Decen.  Dig.   tit.  "Judges,"   8  27. 

17.  Same — Execution  can  not  be  set  aside. 

-~    «  o.  t»  j.  i  ~~~a  Am  to  powers  of  Judge  of  probate  at  chant. 

18.  Same-Same-But  an   order  suspend-      bers>  gee    pogt       im  Jmd  note 

mar  operation  of.  „    ,     . 

-~    «  «■  m       *•       i.      *  •*.        *  *•     "A*  chambers"— Locus. — Judges  cham- 

19.  Same— Hearing  of  motion  to  strike  out.      bera   ftre   nQt   conflned    t0    flome   parUcular 

20.  Same — Order  nunc  pro  tunc.  room    In    court-house,    or    other    place    for 
21,  22.  Same — Order  to  exhibit  books  to  plain-      usual    transaction    of   judicial    business    not 

tiff — Can  not  issue  as  of  course.  required  to  be  done  in  open  court.     It  may 


note. 

As   to   orders   at   chambers  and  their 
pealablllty,     see     2     Cent.     Dig.     col.     825, 
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be  done  wherever  the  Judge  may  be  found 
within  the  jurisdiction. — In  re  Lux,  100  Cal. 
693.   601,   36   Pac.  341.     See  Von  Schmidt  v. 
Widber,  99  Cal.  511,  34  Pac.  109. 
See  par.  3,  this  note. 


As  to  appeal  from  order 

see  par.   24,   this   note. 


made  at  eham- 


2.  Chamber  business  may  be  done,  and 
often  is  done,  on  street,  in  judge's  own 
house,  at  hotel  where  he  stops  when  ab- 
sent from  home,  or  it  may  be  done  In 
transit  on  cars,  In  going  from  one  place  to 
another.  In  proper  jurisdiction  of  the  court. 
— In  re  Neagle,  14  Sawy.  C.  C.  262,  265,  37 
Fed.  833. 

3.  Anywhere  in  the  state.  —  See,  post, 
I  1004  and  note. 


Powers  at  chambers  —  Judicial  basi- 
ls to  be  transacted  at  court,  as 
general  rule,  whether  there  is  statutory 
requirement  or  not. — Carpenter  v.  Nutter, 
127   Cal.   61.   64,   59  Pac.  301. 

5.  Powers  at  chambers  are  limited  to 
those  enumerated  in  this  section. — Carpen- 
ter v.  Nutter,  127  Cal.  61,  64,  59  Pac.  301. 

6.  Judge  may  grant,  at  chambers,  all 
orders  and  writs  which  are  usually  granted 
in  first  instance  upon  ex  parte  application; 
And  may  at  chambers  hear  and  dispose  of 
such  writs. — Real  Estate  Assoc,  v.  Superior 
Court,  60  Cal.  223,  227;  Kenney  v.  Kelleher, 
63  Cal.  442,  444;  Matthews  v.  Superior 
Court,  68  Cal.  638,  641,  10  Pac.  128;  Von 
Schmidt  v.  Widber.  99  Cal.  511,  513,  34  Pac. 
109;  In  re  Lux,  100  Cal.  593,  35  Pac.  341. 

7.  Powers  of  probate  Jadffe  at  cham- 
ber*.— See,   post,    1 1305   and   note. 

8.  What  may  he  done  at  chambers— Bon* 
om  appeal  by  municipal  officer  may  be  dis- 
pensed with  by  order  made  at  chambers. — 
Von  Schmidt  v.  Widber,  99  Cal.  611,  34  Pac. 
109.  See  In  re  Lux,  100  Cal.  593,  601,  35 
Pac.   341. 


leading*  time  In  which  to 
and  serre  statemeat  on  motion  for 
new  trial,  may  be  granted  by  order  at 
chambers. — Matthews  v.  Superior  Court,  68 
Cat   638.  641,  10  Pac.  128. 

!•.  Same  Granting  leave  to  renew  mo- 
tto* may  be  granted  at  chambers. — Kenney 
v.  Kelleher.  63  Cal.  442. 

11.  Same— Order  to  show  eavae  by  credi- 
tors why  Insolvent  should  not  be  dis- 
charged, may  be  made  at  chambers. — Flint 
v.   Wilson,  36  Cal.  24. 

12.  Same-  Receiver  la  iasolveacy  pro- 
ceedings may  be  appointed  at  chambers. — 
Real  Estate  Assoc,  v.  Superior  Court,  60 
Cal.    223. 


IS.  What  may  not  he  done  at  chamhei 
Ooatlnaance  can  not  be  granted  at  cham- 
bers after  adjournment  of  term. — Norwood 
v.  Kenfield.  34  Cal.  829. 

14.  Probably  otherwise  where  such  order 
Is  made  during  term. — See  Roy  v.  Hornsley, 
«  Ore.   382,  386,  25  Am.  Rep.  537. 


15.  Same— Discharge  of  aecased  can   not 

be  made  at  chambers. — Carpenter  v.  Nutter, 
127  Cal.   61,  64,   59   Pac.  801. 

16.  Same  —  Dismissal    of    complaint    can 

not  be  made  at  chambers. — Carpenter  v. 
Nutter,  supra. 

17.  Same— Execution  earn  not  he  set  aside 

at  chambers  and  its  enforcement  perpetually 
stayed  on  ground  that  judgment  was  er- 
roneously entered. — Bond  v.  Pacheco,  30  Cal. 
530,   532. 


18.  '  Same  game— Bat  an  order  saspend- 
Ina*  operation  of  pending  hearing  of  motion 
to  quash  or  recall  it,  may  be  made  at  cham- 
bers.— Logan  v.  Hillegass,  16  CaL  200.  See 
Chipman  v.  Bowman,  14  Cal.  168;  Bell  v. 
Thompson,  19  Cal.  706,  708;  Sanchez  v.  Car- 
riega,  31  Cal.  170,  172. 

19.  Same— Hearing  of  motloa  to  strike 
oat. — Motion  to  strike  out  pleadings  can  not 
be  heard  at  chambers. — Bond  v.  Pacheco, 
80   Cal.    530,    532. 

20.  Same— Order  none  pro  tanc  can   not 

be.  made  at  chambers,  after  expiration  of 
term,  to  be  entered  as  an  order  alleged  to 
have  been  made  In  open  court. — Hegeler  v. 
Henckell,   27  Cal.  491. 

21.  Same— Order  to  exhibit  hooks  to  plain, 
tiff— Can  not  Isaac  as  of  coarse. — In  an  action 
commenced  against  a  corporation  to  secure 
Judgment  for  a  large .  amount  of  damages 
alleged  to  have  been  caused  to  the  plaintiff 
through  certain  acts  of  the  defendant  cor- 
poration in  obtaining  the  contracts  of  the 
plaintiff,  and  because  of  acts  of  fraud  com- 
mitted in  connection  therewith,  the  plain- 
tiff is  not  entitled  to,  and  the  court  has  no 
jurisdiction  under  the  above  section  to 
grant,  an  order  requiring  the  defendant  cor- 
poration to  exhibit  to  the  plaintiff  the  books 
of  the  corporation,  to  enable  plaintiff  to 
comply  with  an  order  of  court  requiring} 
him  to  amend  his  petition  by  setting  out 
the  true  names  and  number  of  shares  of 
stock  held  by  persons  sued  under  fictitious 
name 8. — Favorite  v.  Superior  Court,  —  Cal. 
App.  — ,  198  Pac.  1004. 

22.  Where  such  an  order  has  been  issued 
upon  an  ex  parte  application,  the  trial  court 
has  authority  to  vacate  the  order  as  having 
been  inadvertently  made,  under  the  provi- 
sions of  section  937,  post. — Favorite  v.  Su- 
perior Court,  —  Cal.  App.  — ,  198  Pac.  1004. 

23.  Same— Same  —  Notice  of  hearing  of 
application. — If  it  be  conceded  that  the 
trial  court  has  jurisdiction  to  make  such  an 
order  at  all  It  can  be  granted  only  upon 
notice  to  the  opposite  party,  given  in  the 
manner  prescribed  for  the  securing  of  an 
inspection  of  documents  in  section  1000. 
post. — Favorite  v.  Superior  Court,  —  Cal. 
App.  — ,  198  Pac.  1004. 

24.  Appeal   lies  from  order  at  chambers 

regarding  writs  of  mandate,  writs  author- 
ized to  be  granted  or  denied  out  of  court, 
such  orders  being  judgments  under  section 
963,  post. — Bond  v.  Pacheco,  30  Cal.  530: 
Prewster*  v.  Hartley,  37  Cal.  15,  99  Am.  Dec. 
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237.     See  Clark  ▼.  Crane.  57  CaL  «29:  People       Granite  Mountain   Min.  Co.  v.  Wei  ostein,  1 
ex  rel.  Huston  t.  Lindsay.  1  Idaho  394,  400;       Mont.  34€,  349,  17  Pac  108. 

g  1OT.     [Repealed] 

History:    Enacted  March  11,  1872;   repealed  April  1,  1880,  Code 
AmdU.  1880  (C.  C.  P.  pt),  p.  21. 


CHAPTER  m. 

DISQUALIFICATION  OF  JUDGES. 

f  170.    Disqualification  to  sit  or  act.     [Who  1 171.    Certain  judges  or  comity  clerk  not  to 

shall   sit.     Waiver   of   disqualifiea-  practise  law. 

tion.]  1 172.    No   judicial    officer  to   have  partner 
1 170a.  Judges  disqualified  for  appellate  tri-  practising  law. 

banal.  {173.    8ame.    [Repealed.] 

§  170.  DISQUALIFICATION  TO  SIT  OR  ACT.  No  justice,  judge,  or  jus- 
tice  of  the  peace  shall  sit  or  act  as  such  in  any  action  or  proceeding : 

1.  To  which  he  is  a  party  or  in  which  he  is  interested ; 

2.  When  he  is  related  to  either  party,  or  to  an  officer  of  a  corporation  which 
is  a  party,  or  to  an  attorney,  counsel,  or  agent  of  either  party,  by  consanguinity 
or  affinity,  within  the  third  degree,  computed  according  to  the  rules  of  law; 
provided,  however,  that  if  the  parties  to  the  action,  or  the  executor,  or  admin- 
istrator of  the  estate,  or  the  guardian  of  the  minor  or  incompetent  person,  or 
the  receiver,  or  the  commissioner,  or  the  referee,  or  the  attorney  for  a  party 
in  all  special  proceedings  of  a  civil  or  criminal  nature,  shall  sign  and  file  in  the 
action  or  matter,  a  stipulation  in  writing  waiving  the  disqualification  herein, 
the  judge  or  court  may  proceed  with  the  trial  or  hearing  with  the  same  legal 
effect  as  if  no  such  disqualification  existed ; 

3.  When  in  the  action  or  proceeding,  or  in  any  previous  action  or  proceeding 
involving  any  of  the  same  issues,  he  has  been  attorney  or  counsel  for  either 
party ;  or  when  he  has  given  advice  to  either  party  upon  any  matter  involved 
in  the  action  or  proceeding; 

4.  When  it  appears  from  the  affidavit  or  affidavits  on  file  that  either  party 
can  not  have  a  fair  and  impartial  trial  before  any  judge  of  a  court  of  record 
about  to  try  the  case  by  reason  of  the  prejudice  or  bias  of  such  judge,  said 
judge  shall  forthwith  secure  the  services  of  some  other  judge,  of  the  same  or 
another  county,  to  preside  at  the  trial  of  said  action  or  proceeding;  provided, 
that  in  an  action  in  the  superior  court  of  a  county,  or  of  a  city  and  county, 
having  more  than  one  department,  said  action  shall  be  transferred  to  another 
department  thereof,  and  tried  therein  in  the  same  manner  as  though  originally 
assigned  to  such  department.  The  affidavit  or  affidavits  alleging  the  disqualifi- 
cation of  a  judge  must  be  filed  and  served  upon  the  adverse  party  or  the 
attorney  for  such  party  at  least  one  day  before  the  day  set  for  trial  of  such 
action  or  proceeding ;  provided,  counter-affidavits  may  be  filed  at  least  one  day 
thereafter,  or  such  further  time  as  the  court  may  extend  the  time  for  filing  such 
counter-affidavits,  not  exceeding  five  days,  and  for  this  purpose  the  court  may 
continue  the  trial ;  and  in  no  one  cause  or  proceeding  can  more  than  one  such 
change  of  judges  be  had.    But  the  provisions  of  this  section  shall  not  apply  to 
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the  arrangement  of  the  calendar,  or  to  the  regulation  of  the  order  of  business, 
nor  the  power  of  transferring  the  action  or  proceedings  to  some  other  court, 
or  the  hearing  upon  such  affidavits  and  counter-affidavits ; 

5.  In  an  action  or  proceeding  brought  in  the  superior  court  or  justices'  court 
by  or  against  the  reclamation  board  of  the  state  of  California,  or  any  reclama- 
tion, levee,  swamp  land  or  drainage  district,  or  any  public  agency,  or  trustee, 
officer  or  employee  thereof,  affecting  or  relating  to  any  real  property  or  any 
easement  or  right  of  way,  levee,  embankment,  canal,  or  any  work  provided  for 
or  approved  by  the  reclamation  board  of  the  state  of  California,  the  judge  of 
the  superior  court  of  the  county,  or  justice  of  the  peace  of  the  township  in 
which  such  real  property,  or  any  part  thereof,  or  such  easement  or  right  of 
way,  levee,  embankment,  canal  or  work,  or  any  part  thereof  is  situated  shall  be 
disqualified  to  sit  or  act,  and  such  action,  if  brought  in  the  superior  court, 
shall  be  heard  and  tried  by  some  other  judge  of  the  superior  court  requested  to 
sit  therein  by  the  governor,  or  if  brought  in  the  justices'  court,  by  some  other 
justice  of  the  peace  requested  to  sit  therein  by  the  governor;  unless  the  parties 
to  the  action  shall  sign  and  file  in  the  action  or  proceeding  a  stipulation  in 
writing,  waiving  the  disqualification  in  this  subdivision  of  this  section  provided, 
in  which  case  such  judge  or  justice  of  the  peace  may  proceed  with  the  trial  or 
hearing  with  the  same  legal  effect  as  if  no  such  legal  disqualification  existed. 
If,  however,  the  parties  to  the  action  shall  sign  and  file  a  stipulation  agreeing 
upon  some  other  judge  of  the  superior  court  or  justice  of  the  peace  to  sit  or  act 
in  place  of  the  judge  or  justice  disqualified  under  the  provisions  of  this  sub- 
division, the  judge  or  justice  agreed  upon  shall  be  called  by  the  judge  or  justice 
of  the  peace  so  disqualified  to  hear  any  try  such  action  or  proceeding ;  provided, 
that  nothing  herein  contained  shall  be  construed  as  preventing  the  judge  of  the 
superior  court  of  such  county  from  issuing  a  temporary  injunction  or  restrain- 
ing order,  which  shall,  if  granted,  remain  in  force  until  vacated  or  modified  by 
the  judge  designated  by  the  governor  as  herein  provided. 

Nothing  in  this  section  contained  shall  affect  a  party's  right  to  a  change  of 
the  place  of  trial  in  the  cases  provided  for  in  title  four,  part  two  of  this  code. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  42;  March  23,  1893,  Stats, 
and  Amdts.  1893,  p.  234;  March  31,  1897,  Stats,  and  Amdts.  1897, 
p.  287;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  121,  held  unconstitutional,  see  history,  $5  ante;  amendment 
approved  March  20,  1905,  Stats,  and  Amdts.  1905,  p.  467;  May  18,  1915, 
Stats,  and  Amdts.  1915,  p.  530;  May  14,  1921,  Stats,  and  Amdts.  1921, 
p.  150.    In  effect  July  29,  1921. 

DISQUALIFICATION  OP  JUDGE.  L  In  General. 

L  In  General,  1-32.  1.  As  to  construction  given  to  this  sec- 

£L  Subdivision  1 — Party  to  ob  Interested  tlon- 

in  Action,  33-66.  2.  Affidavits  showing  disqualification  of 

UL  Subdivision  2-Related  to  Party,  Etc.,  fl   cj™?^*1*^  to™k*  and  file- 

g~  go  8-  Same — Time  for  objection. 

IV.  Subdivision  3— Having  Been  Attorney  4-  Change  of  judge— Calling  in  quali- 
or  Counsel,  93-100.  fied  Jud£e  from  another  county. 

V.  Subdivision   4  —  Bus   and   Prejudice,  5.  Same — Same — Certain  acts  outside  of 
101-158.  county. 

VL  Subdivision  5  —  Action  by  or  Against  6.  Same — Same — Selection  by  disquali- 

Reclaicatton  Board,  Etc.,  159.  fied  judge  of  judge  to  preside. 
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7.  Same — Same — Superior  judge  of  any 

county  may  preside. 

8.  Same — Motion  for. 

9, 10.  Change   of   place   of  trial — In   civil 
actions. 
11- 14.  Same — Same — Collateral  attack. 
15, 16.  Same — Same — When  granted  and  re- 
fused in  civil  cases. 
17.  Same — Same — Same  —  Disqualifica- 
tion  of   presiding  judge— Change 
of  venue  because  of. 
.  18.  Same  —  Same  —  Same  —  Same  — 

Grounds  of  disqualification. 
19.  Same  —  Same  —  Same  —  Same  — 
Where  judge  has  been  attorney  of 
counsel. 
20-  22.  Same — In  criminal  cases. 

23.  Drawing  jury  panel  for  term  —  By 

disqualified  judge. 

24.  Judgment  by  judge  disqualified — Is 

void. 

25.  Same — Same — Consent  of  parties. 
26-  28.  Motion  for  change  of  venue — Pre- 
siding judge  to  determine. 

29.  Same— Same — Finding    as    to    dis- 

qualification —  Conflicting  affida- 
vits. 

30.  Order  by  disqualified  judge — For  ex- 

tension of  time. 

31.  Same — For  publication    of   petition 

under  section  277,  post. 

32.  Same — To  show  cause. 

IL  Subdivision  1 — Party  to  ob  Interested 
in  Action. 

33.  As  to  judge  being  interested  in  ac- 

tion— In  general. 

34.  Same — Arraignment  by. 

35.  Same  —  Construction    of    section—* 

Duty  of  judge. 
36,37.  Same— Contempt  proceedings. 

38.  Same— Creditor  of  estate. 

39.  Same — Except  to  make  order  trans- 

ferring. 

40.  Same — Interest  must  be  clearly  made 

to  appear. 

41.  Same'— Same — Affidavit  of  disqualifi- 

cation. 

42-  44.  Same  —  Same  — ' '  Interested ' '    con- 
strued. 

45, 46.  Same  —  Same  —  Interested    as    tax- 
payer in  result. 
47.  Same — Same — Illustrations  —  Action 
by  judge. 

48-  50.  Same — Same — Same — Being  a  stock- 
holder. 

51, 52.  Same— Same— Same  —  Claimant  to 
lands  in  controversy. 

53, 54.  Same — Same — Same — Formerly  hold- 
ing county  warrants. 
55.  Same — Same — Same — Judge  being  a 
party. 

56,57.  Same— Same — Same— Judge  made  a 
party. 

58.  Same — Same — Same  —  Mayor   judge 
of  city  court. 
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59.  Same — Same — Same  —  Party  to,  or 
interested  in. 

60, 61.  Same  —  Same  —  Same  —  Same  — 
Consent  can  not  validate  proceed- 
ings. 

62.  Same  —  Same  —  Same  —  Same  — 

Same — Reason  for  the  rule. 

63.  Same  —  Same  —  Same  —  Same  — 

Estoppel  to  object. 

64.  Same — Same — Same — Probate  judge 

interested  in  estate. 

65.  Same — Same  —  Same  —  Purchase  ot 

lands  in  vicinity. 

66.  Same — Same — Same — Riparian    land 

owner — Interested  in  quantity  of 
flow  of  water. 

III.  Subdivision  2— Related  to  Party,  Etc. 

67,  68.  As  to  relationship  by  consanguinity 
or  affinity  to  either  party. 

69, 70.  Same  —  As  to  construction  of 
"party." 

71.  Same- — Consent   of   parties   can   not 

validate  judgment. 

72.  Same — Illustrations  of   rule  —  First 

cousin. 

73.  Same  —  Same  —  Nephew  of  one  of 

parties. 

74,75.  Same  —  Same  —  Relation  to  stock- 
holder. 

76.  Same  —  Same  —  Wife  of  judge  a 

cousin  of  one  of  parties. 

77.  Same — Legal  or  ethical  relationship. 

78-  80.  Same — Officer  of  corporation  related 
— Director  in  bank. 

81.  Same — Order  dismissing  cause. 

82.  Same — Reversal  for. 

83-  85.  Same — Rule  for  computing  degree 
of  relationship. 

86-  88.  Relationship  to  attorney  —  In  gen- 
eral. 

89.  Same — Judge  father  of  attorney. 

90.  Same — Signature  to  affidavit  for  ali- 

mony— No  signature  required. 

91.  Relationship  to  creditor  —  In  insol- 

vency proceedings. 

92.  Same — " Parties' '  in  insolvency  pro- 

ceedings. 

IV.  Subdivision  3 — Having  Been  Attorney 

or  Counsel. 

93*95.  As  to  judge  acting  as  attorney — In 
general. 

96.  Same — Attorney  in  another  case. 

97-  99.  Same — Judge  counsel  of  parties. 

100.  Same — Judge   having   received   gen- 

eral retainer. 

V.  Subdivision  4 — Bus  and  Prejudice. 

101.  "Bias"    and   " prejudice ' '—Defini- 

tion of. 

102.  Same — Of  justice  of  the  peace. 

103- 107.  Same— Of  judges— As  to  not  being 
ground  for  change  of  place  of 
trial,  in  absence  of  statute. 
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108. 

109. 
310,111. 
112- 114. 

115. 

116. 
117. 

118. 

119. 
120, 121. 
122- 124. 

125. 
126-  131. 
132-  136. 

137. 

138. 
109. 

140- 144. 
145-  148. 
149, 150. 
151- 153. 

154,  155. 
156. 
157. 

158. 


Same  —  Same  —  As  to  statute  being 
applicable,  when. 

Same  —  Same  —  As  to  statute  being 
inapplicable,  when. 

Same — Same — As  to  right,  by  affida- 
vit, to  allege  facts  showing. 

Same — Same — Same  —  Former  prac- 
tice— Contempt  of  court. 

Same — Same — Same  —  Same  —  Im- 
peachment of  judge  was  only 
remedy. 

Same — Same — Same — Present  rule. 

Same — Same — By  relationship  to  an 
attorney. 

Same  —  Same  —  Same  —  Employed 
after  issues  framed. 

Same  —  Same  —  Prejudice  must  be 
against  the  person. 

Same  —  Same  —  Shown  how — As  to 
generally. 

Same — Same — Same — As  to  matter 
being  tried  on  affidavits  alone. 

Same— Same — Same  —  Same  —  Oral 
testimony  of  judge. 

Same — Same — Same  —  Affidavits  of 
bias  and  prejudice. 

Same  —  Same  —  Same  —  Same  — 
Counter  affidavits. 

Same — Same — Same— Charge  of  bias 
and  of  prejudice  based  upon  mere 
belief. 

Same — Same — Same — Duty  of  judge 
to  determine  question. 

Same — Same — Same — Same  —  To  be 
determined  from  affidavits  filed. 

Same — Same — Same — Duty  of  judge 
to  grant  motion. 

Same — Same — Same — Judge's  belief 
as  affecting. 

Same — Same — Same  —  Tests  of  bias 
and  prejudice. 

Same— Same — What  does  not  consti- 
tute bias  or  prejudice — Erroneous 
ruling. 

Same — Same — Same — Expression  of 
fixed  opinion. 

Same — Same — Same  —  Inconsistency 
in  the  demeanor  of  the  judge. 

Same — Same — Same — Mayor  having 
presided  over  the  council  which 
passed  the  ordinance. 

Same  —  Same  —  Same  —  Suggesting 
motion  for  new  trial  upon  min- 
utes of  court. 


VI.  Subdivision  5  —  Action  by  ob  Against 
Reclamation  Board,  Etc. 

159.  As  to  construction  of  provision. 

160.  Same  —  Provision    re-enactment    of 

former  statute. 

161-165.  Amendment   of    1915— Constitution- 
ality. 


166.  Irrigation     district  —  A     "public 

agency* '  within  the  provisions. 

167.  Phrase  "provided  for  or  approved/' 

etc. — Construed. 

I.      IN    GENERAL. 

As    to    disqualification    of    judge,    see    15 

R.    C.    L.    526,    S  16;    also,    notes    Ann.    Cas. 
1912C,    1165-1170;  L.   R.  A.   1917B,   32. 

1.  A*  to  construction  given  to  this  sec- 
tion of  code  should  n6t  be  technical,  but 
broad  and  liberal. — North  Bloomfield  Gold 
Min.  Co.  v.  Keyser,  58  Cal.  315. 

2.  Affidavits  showing  disqualification  of 
Judge— Right  to  make  and  file. — The  right 
to  make  and  file  affidavits  to  show  dis- 
qualification of  the  judge  is  not  restricted 
to  any  particular  person. — Parrish  v.  River- 
side Trust  Co.,  7  Cal.  App.  95,  96,  93  Pac. 
685. 

3.  Same-— Time  for  objection.  —  Where 
there  is  nothing  on  the  face  of  the  record 
in  advance  of  the  trial  to  show  that  the 
judge  was  disqualified,  and  such  disqualifi- 
cation is  first  disclosed  on  the  cross-exam- 
ination of  the  nominal  plaintiff,  a  motion  to 
disqualify  the  judge  and  to  change  the 
venue  is  timely  and  not  too  late. — Lynip  v. 
Alturas  School  District,  29  Cal.  App.  158, 
155  Pac.  109. 

4.  Change  of  Judge— Calling  In  onallMed 
Judge  from  another  county,  with  consent  of 
both  parties  to  cause,  after  such  qualified 
judge  has  begun  trial,  parties  are  estopped 
from  raising  objection  that  disqualified 
judge  had  no  power  to  select  his  successor, 
or  to  request  another  judge  to  sit  In  the 
cause. — Oakland  v.  Hart,  129  Cal.^  98,  104, 
61  Pac.  779. 

5.  Same— Same— Certain  acts  outside  of 
county. — Where  judge  of  outside  county  is 
called  in  to  try  case,  and  after  trial  pre- 
pares his  findings  In  his  home  county  and 
forwards  them  by  mail  to  the  clerk  of  the 
county  where  the  trial  was  held  with  in- 
structions to  file  the  same  and  enter  judg- 
ment thereon,  such  judgment  is  not  void 
or  erroneous. — Bstudlllo  v.  Security  Loan  & 
T.  Co.  of  So.  Cat,  158  Cal.  66.  109  Pac.  884. 

6.  Same— Same  Selection  by  disqualified 
judge  of  Judge  to  preside.  —  This  section 
should  not  be  construed  as  attempting  to 
confer  upon  a  disqualified  judge  a  right  to 
select  a  judge  when,  on  the  contrary,  the 
duty  imposed  is  to  accept  the  affidavits, 
when  not  controverted,  as  true  and  transfer 
the  cause  not  to  a  judge  of  his  own  selec- 
tion, but  to  the  nearest  and  most  acces- 
sible court  where  no  disqualification  exists. 
The  law  selects  the  judge  when  the  undis- 
puted facts  are  before  the  court. — Parrish  v. 
Riverside  Trust  Co.,  7  CaL  App.  95,  97.  93 
Pac.  685. 

See,  post,  9  176  and  note. 

As  to  right  of  dlsquallAed  Judge  to  select 
the  Judge  to  preside  at  the  trial  In  his 
place,  see  par.  164,  this  note. 

7.  Same— Same  Superior  Judge  of  any 
county  may  preside  in  the  superior  court  of 
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any  county  at  the  request  of  the  Judge  of 
the  superior  court  thereof  and  while  so  pre- 
siding may  act  in  any  matter  in  which  he 
is  not  disqualified  and  a  judge  who  is  him- 
self disqualified  may  request  another  su- 
perior judge  to  sit  In  his  place. — People  v. 
Ebey  (per  supreme  court  on  petition  for 
rehearing — court  of  appeal,  contra),  6  Cal. 
App.  769,  774,  98  Pac.  379. 

8.  Same  —  Motion  for.  —  A  motion  for 
change  of  judges  under  above  section  must 
be  tried  and  determined  upon  affidavits,  and 
upon  them  alone,  without  reference  to  the 
judge's  own  knowledge  of  his  state  of  mind. 
—Keating  v.  Keating,  169  Cal.  754,  147  Pac. 
974. 

As  to  time  of  making-,  see  par.  3,  this  note. 

f>.  Change  of  place  of  trial— In  civil  ac- 
tions.— As  to  generally,  see,  post,  9  897  and 
note. 

10.  Change  of  place  to'  another  county 
may  be  made  by  a  judge  disqualified  to  sit, 
where  a  motion  is  made  for  change  of 
venue  (under  S  397,  post)  on  the  ground 
that  the  judge  is  disqualified  to  sit. — 
People  v.  McGarvey,  56  Cal.  327,  328.  See 
Kern  Valley  W.  Co.  v.  McCord,  70  Cal.  646, 
11  Pac.  798. 

11.  Same— Same — Collateral     attack.  —  A 

civil  cause  transferred  to  another  county 
because  of  the  disqualification  of  the  Judge, 
,  the  question  whether  the  order  was  er- 
roneous In  transferring  it  to  the  county 
seat  most  easily  accessible,  though  not  the 
nearest  in  distance,  can  not  be  determined 
in  a  collateral  proceeding. — Gage  v.  Downey, 
79  Cal.  140,  21  Pac.  527,  855. 

12.  "The  judge  had  jurisdiction  to  make 
the  order  under  the  statute  (Stats.  1864, 
p.  153).  He  must  determine  what  was  the 
nearest  In  administering  the  law.  This  de- 
termination was  undoubtedly  within  his 
power;  and  If  he  sent  it  to  a  county  some 
distance  farther  than  another  by  error  op 
a  miscalculation  of  distances,  It  would  be 
nothing  more  than  an  error,  and  should  not 
render  the  judgment  void." — Gage  v.  Dow- 
ney, 79  Cal.  140,  21  Pac.  527,  855. 

13.  Such  an  order  is  an  appealable  order, 
and,  if  erroneous,  an  appeal  was  the  proper 
remedy  to  correct  it. — In  re  Whitmore,  9 
Utah  441,  445,  35  Pac.  524.  See  Gage  v. 
Downey,  supra;  Remington  S.  M.  Co.  v. 
Cole,  62  Cal.  311;  Clarke  v.  Lyon  Co.,  8  NeV. 
181;  Elliott  v.  Whitmore,  10  Utah  246,  251, 
37  Pac.  461. 

14.  Where  judge  has  jurisdiction  to  make 
order,  or  render  judgment,  It  is  not  subject 
to  collateral  attack  for  errors  or  irregulari- 
ties which  render  It  voidable. — See  Dore  v. 
Dougherty,  72  Cal.  232,  13  Pac.  621;  John- 
ston v.  San  Francisco  Sav.  Union,  75  Cal. 
134,  7  Am.  St.  Rep.  129,  16  Pac.  753;  Gage 
v.  Downey,  79  Cal.  140,  21  Pac.  527,  855; 
Hill  v.  City  Cab  &  T.  Co.,  79  Cal.  188,  21 
Pac.  728:  Pehrson  v.  Hewitt,  79  Cal.  694,  21 
Pac.  950.  Conn.  Hurlbut  v.  Thomas,  55 
Conn.  181.  3  Am.  St.  Rep.  43,  10  Atl.  556. 
Pla.  Adams  v.  White,  23  Fla.  352,  2  So.  774. 


Ind.  Bateman  v.  Miller,  118  Ind.  345,  21  N.  E. 
292;  Chicago  &  A.  R.  Co.  v.  Summers,  113 
Ind.  10,  3  Am.  St.  Rep.  616,  14  N.  E.  733; 
Kleyla  v.  Haskett,  112  Ind.  515,  14  N.  E. 
387:  Anderson  v.  Wilson,  100  Ind.  402;  Sauer 
v.  Twining,  81  Ind.  366;  Horner  v.  Doe,  1 
Ind.  130.  Iowa.  Turney  v.  Barr,  75  Iowa 
758,  38  N.  W.  650;  Ketchum  v.  White,  72 
Iowa  193,  33  N.  W.  627;  Blair  v.  Wolf,  72 
Iowa  246,  38  N.  W.  669;  Zelle  v.  McHenry, 
51  Iowa  572,  2  N.  W.  264;  Ex  parte  Holman. 
28  Iowa  88.  Kan.  Guttermann  v.  Schroeder, 
40  Kan.  507.  20  Pac.  230;  Commissioners  of 
Marion  Co.  ▼.  Welch,  40  Kan.  767,  20  Pac. 
483;  Mitchell  v.  Aten,  37  Kan.  33,  1  Am.  St. 
Rep.  231,  14  Pac.  497.  La.  Succession  of 
Dejan  (Dejan  v.  Schaeffer),  40  La.  Ann.  437, 
4  So.  89.  Mo.  Keith  &  P.  C.  Co.  v.  Bingham, 
97  Mo.  196,  10  S.  W.  32;  Posthlewaite  v. 
Ghiselin,  97  Mo.  420,  10  S.  W.  482.  N.  C. 
Tyson  v.  Belcher,  102  N.  C.  112,  9  S.  E.  634; 
Edwards  v.  Moore,  99  N.  C.  1,  5  S.  E.  13: 
Brlckhouse  v.  Sutton,  99  N.  C.  103,  6  S.  E. 
380;  Brittain  v.  Mull,  99  N.  C.  483,  6  S.  E. 
382;  Ward  v.  Lowndes,  96  N.  C.  367,  2  S.  E. 
591.  Ore.  Furgeson  v.  Jones,  17  Ore.  204,  11 
Am.  St.  Rep.  808,  20  Pac.  842;  Berry  v. 
King,  15  Ore.  165,  13  Pac.  772;  Applegate  v. 
Dowell,  15  Ore.  513,  16  Pac.  661.  Tenn.  State 
v.  McClellan,  87  Tenn.  52,  9  S.  W.  233.  Tex. 
Bryorly  v.  Clark,  48  Tex.  345;  Garza  v. 
Baker,  58  Tex.  483;  Blum  v.  Wettermark,  68 
Tex.  125;  Randall  v.  Snyder,  64  Tex.  350; 
Sharp  v.  Elliott,  70  Tex.  666,  8  S.  W.  488. 

15.  Same — Same — When  granted  and  re- 
fused In  civil  case. — Motion  for  change  of 
place  of  trial,  in  civil  causes  because  of  dis- 
qualification of  presiding  judge,  must  be 
granted  where  there  is  no  otheV  superior 
judge  present  who  is  qualified  to  try  cause. 
— Upton  v.  Upton,  94  Cal.  26,  28,  29  Pac. 
411.  See  Barnhart  v.  Fulkerth,  69  Cal.  130: 
Livermore  v.  Brundage,  64  Cal.  299,  30  Pac. 
848;  Finn  v.  Spagnoli,  67  Cal.  330,  7  Pac. 
746. 

16.  Otherwise  where  superior  Judge  who 
is  holding  court  at  time  motion  is  heard  is 
qualified  to  try  the  cause,  has  been  called 
in  for  that  purpose,  and  is  ready  and  will- 
ing to  try  it.— Upton  v.  Upton,  94  Cal.  26, 
27.  29  Pac.  411.  See  Paige  v.  Carroll,  61  Cal. 
215,   216. 

17.  Same — Same— Same —  Disqualification 
of  presidium-  judge— Change  of  venue  be- 
cause of, — as  to  generally,  see,  post.  88  397. 
398  and  notes. 

18.  Same— Same— Same — Same  —  Ground* 
of  disqualification  of  Judge  are  those   only 

which  are  enumerated  in  above  section. In 

matter  of  Jones,   103  Cal.  397,  37  Pac   385: 
Patterson    v.    Conlan,    123    Cal.    453,    455,    56 
Pac.   105;   McCauley  v.  Weller,   12  Cal.   500 
524. 
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19.  Same     Same—  Same  —  Same  —  Where 
Judge  has  been  attorney  or  counsel  for  one 

of  the  parties. — See  Part  IV,  this  note. 

20.  Same-— In   criminal   causes. — In   crim- 
inal   proceeding    disqualification    of    Judge, 
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no   ground   for   change   of   place   of  trial. — 
People  v.  McGarvey,  56  Cal.  327. 

21.  Only  ground  for  change  of  place  of 
trial  in  criminal  action  is  "that  fair  and 
impartial  trial  can  not  be  had  in  county 
where  indictment  is  pending"  (see  Kerr's 
Cyc.  Pen.  Code,  2d  ed.,  §81033,  1034  and 
notes);  where  judge  presiding  is  disquali- 
fied, another  judge  must  be  called  to  try 
case  under  section  71,  ante,  and  order 
changing  place  of  trial  because  of  disqualifi- 
cation of  judge,  under  above  section,  is 
without  jurisdiction  and  void. — People  v. 
McGarvey,  56  Cal.  327,  330. 

22.  Distinguished  i  Gage  v.  Downey,  79 
Cal.  140,  155,  21  Pac.  527.  855. 

23.  Drawing;  lory  panel  for  term  —  By 
disqualified  Judge. — Superior  judge  ordering 
and  superintending  drawing  of  panel  of 
jurors  for  term  at  which  will  come  on  for 
trial  cause  in  which  the  judge  is  disquali- 
fied to  sit,  is  not  vlofative  of  prohibitions  of 
this  section. — People  v.  Ah  Lee  Doon,  97  Cal. 
171,  173.  31  Pac.  938. 

24.  Judgment    by  Judge   disqualified —  Is 

▼old.— Estate  of  White,  37  Cal.  190.  See 
Frevert  v.  Swift,  19  Nev.  363,  11  Pac.  273; 
Oakley  v.  Aspinwall,  8  N.  Y.  547;  Abrams 
v.  State,  31  Tex.  Cr.  App.  449,  452,  20  S.  W. 
987.  See  State  ex  rel.  Langer  v.  Kosltzky. 
38  N.  D.  616,  L.  R.  A.  1918D,  237,  166  N.  W. 
534  (mere  presence  and  participation  of  in- 
terested supreme  court  judge  in  hearing  on 
appeal  innoxious). 

A*  to  effect  on  Judgment  of  disqualifica- 
tion of  part  of  the  judges,  see  note  L  R.  A. 
1918D,  244-249;  see,  also,  discussion  and 
authorities,  15  R.  C.  L.  538,  S  2?. 

As  to  disqualification  of  appellate  Judges 
la   California,  see,  post,  S  170a. 

As  to  orders  by  disqualified,  see  pars.  30- 
32,   this  note. 

28.  Same— Same— Consent  of  parties  will 
not  give  it  validity. — Oakley  v.  Aspinwall, 
3  X.  Y.  547;  Abrams  v.  State,  31  Tex.  Cr. 
App.   449,  20  S.  W.  987. 

But  see  pars.   60,   62,   71,  this  note. 


Motion  for  change  of  venue— Presld- 
laa;  Judge  to  determine. — Motions  made  to 
change  the  place  of  trial  of  actions  on  the 
ground  of  the  disqualification  of  the  judge 
arc  usually  addressed  to  the  court  regard- 
ing matters  peculiarly  within  the  knowl- 
edge of  the  judge  presiding,  and  generally 
do  not  require  service  of  notice  of  the  mo- 
tion on  him. — Ex  parte  Burch,  168  Cal.  18, 
141   Pac.   813. 

27.  Where,  however,  the  moving  party 
hats  knowledge  that  a  qualified  judge  from 
another  county  will  he  presiding  in  the 
court  on  the  day  on  which  such  motion  will 
be  made,  service  of  notice  of  motion  upon 
the  Interested  parties  Is  necessary,  as  there 
is  no  presumption  that  such  judge  is  fa- 
miliar with  the  facts  constituting  the  dis- 
qualification. If  such  notice  is  not  properly 
served,  the  motion  is  properly  denied. — Ex 
parte  Burch,  1«8  Cal.  18,  141  Pac.  813. 


28.  A  motion  to  change  the  place  of 
trial  of  an  action  on  the  ground  of  the  dis- 
qualification of  the  judge  is  likewise  prop- 
erly denied,  where  there  is  a  qualified  judg« 
presiding,  notwithstanding  such  judge  it 
presiding  at  the  request  of  the  disquali- 
fied judge. — Ex  parte  Burch,  168  Cal.  18,  141 
Pac.  813. 

29.  Same— Same— Finding  as  to  dlMqttal* 
location— Conflicting  affidavits. — A  finding 
by  a  trial  judge  as  to  disqualification  on 
conflicting  affidavits  is  conclusive  on  appeal 
even  though  made  by  the  Judge  himself  as 
the  statute  requires. — Estudillo  v.  Security 
Loan  &  T.  Co..  158  Cal.  70,  190  Pac.  884. 
See  People  v.  Compton  123  Cal.  403,  413,  56 
Pac.  44;  Hoyt  v.  Zumwalt,  149  Cal.  388,  86 
Pac.  602. 

80.  Order  by  disqualified  Judge— For  ex- 
tension of  time. — The  provisions  of  section 
1054,  Code  Civil  Procedure,  are  to  be  read 
subject  to  the  express  prohibition  of  this 
section  to  the  effect  that  no  judge  shall  sit 
or  act  in  any  proceeding  wherein  he  is  dis- 
qualified by  its  provisions,  other  than  in  the 
specially  excepted  cases  enumerated  there- 
in; and  it  is  held  that  an  extension  of  time 
under  that  section  is  not  within  the  enu- 
merated exceptions.  —  Johnson  v.  German 
American  Ins.  Co.,  150  Cal.  339,  88  Pac.  985. 

As  to  Judgment  by  disqualified  Judge,  see 

pars.   24,  25,  this  note. 

81.  Same— For  publication  of  petition 
under  section  1277,  post. — Held  analogous  to 
action  extending  time  to  file  bill  of  excep- 
tions, and  within  exception  of  subdivision 
4. — In  re  Los  Angeles  Trust  Co.,  158  Cal. 
607,  112  Pac.  56,  citing  Johnson  v.  German 
etc.,  Co.,  150  Cal.  336,  88  Pac.  985. 

82.  Same— To  show  cause  upon  applica- 
tion of  a  corporation  for  change  of  name 
under  sections  1276  et  seq.,  is  not  such 
action  as  Is  prohibited  on  the  part  of  a 
judge  disqualified  under  subdivision  1  of. 
above  section,  as  no  discretion  whatever  is 
given  to  the  court  In  the  matter  of  making 
such  order,  and  in  making  it  the  court  is 
simply  fixing  the  time  of  hearing  and  di- 
recting the  notice  expressly  required  by 
law,  and  its  action  may  well  be  held  to  be 
an  action  relating  solely  to  the  arrange- 
ment of  the  calendar  and  the  regulation  of 
the  order  of  business. — In  re  Los  Angelea 
Trust  Co.,  158  Cal.  603,  112  Pac.  56. 

H.    SUBDIVISION  1— PARTY  TO  OR  IN- 
TERESTED  IN  ACTION. 

88.  As  to  Judge  being  Interested  In  ac- 
tion—In general. — Judge  can  not  act  in 
cause  or  proceeding  in  which  he  is  inter- 
ested, directly  or  indirectly. — Tracy  v.  Colby, 
55  Cal.  67,  72;  North  Bloomfleld  G.  MIn.  Co. 
v.  Keyser.  58  Cal.  316,  322;  Milton  Mtn.  Co.  v. 
Keyser,  58  Cal.  328;  Blue  Tent  Co.  v.  Key- 
ser, 68  Cal.  329:  Howell  v.  Budd,  91  Cal. 
342,  353,  27  Pac.  747;  Oakland  v.  Oakland 
Water-Front  Co.,  118  Cal.  249,  251,  262.  50 
Pac.  268.  See  Dimes  v.  Grand  Junction  Canal 
(Proprieors  of),  8  H.  L.  Cas.  759,  10  Eng. 
Rep.  801. 
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Except  to  transfer  cause,  see  par.  39,  this 
note. 

34.  Same  —  Arraignment  by. — Judge  who 
is  disqualified  can  not  preside  at  arraign- 
ment of  defendant  in  criminal  case. — People 
v.  Ebey,  6  Cal.  App.  769,  773,  774,  93  Pac. 
379. 

Aa  to  belief  by  judge  In  guilt  or  Inno- 
cence  of  accused  aa   a  disqualification,   see 

note  45  L.  R.  A.  (N.  S.)  511. 

35.  Same— Construction  of  section— Duty 
of  Judge. — This  section  specifies  what  shall 
constitute  a  disqualification  of  a  judge, in 
a  proceeding  (which  includes  eminent  do- 
main proceedings)  and  when  the  fact  of  dis- 
qualification is  made  to  appear,  then  as 
expressly  provided  in  section  398,  the  dis- 
qualified judge  has  no  discretion  other 
than  to  perform  the  duty  imposed  upon  him 
by  this  section. — Yolo  Water  &  Power  Co.  v. 
Superior  Court,  28  Cal.  App.  589,  153  Pac. 
394. 

36.  Same— Contempt  proceeding. — A  judge 
is  not  disqualified  from  sitting  in  a  con- 
tempt proceeding  merely  because  the  al- 
leged contempt  itself  consists  in  imputations 
upon  his  motives  and  attacks  upon  his 
integrity. — Lamberson  v.  Superior  Court,  151 
Cal.  461,  91  Pac.  100. 

37.  A  judge  to  whom  is  presented  an 
affidavit  showing  contemptuous  conduct  to- 
ward the  court  is  not  disqualified  under 
this  section  to  hear  and  determine  the  pro- 
ceeding.— Hughes  v.  Moncur,  28  Cal.  App. 
4b^,  152  Pac.  968. 

38.  Same— Creditor  of  estate. — Fact  that 
judge  is  creditor  of  estate  of  decedent  will 
not  disqualify  him  from  acting  therein. — 
Regents  of  University  of  Cal.  v.  Turner,  159 
Cal.   451,   114  Pac.  842. 

As  to  being  Interested  In  estate  disqual- 
ifying probate  Judge,  see  par.  64,  this  note. 

30.  Same— Except  to  make  order  trans- 
ferring it  to  another  court,  as  provided  by 
section  398,  post. — Livermore  v.  Brundage, 
64  Cal.  299,  30  Pac.  848. 

40.  Same— Interest  must  be  clearly  made 
to  appear  to  disqualify  judge  from  sitting  In 
trial  of  a  cause. — Heinlin  x.  Heilborn,  97 
Cal.  101,  117,  31  Pac.  838.  See  Meyer  v.  City 
of  San  Diego,  121  Cal.  102,  104,  66  Am.  St. 
Rep.  22,  53  Pac.  434. 

41.  Same— Same  —  Affidavit  of  disqualifi- 
cation because  of  interest,  setting  forth  that 
after  submission  and  before  decision  judge 
had  purchased  lands  in  vicinity  of  bound- 
ary-line in  question,  but  several  miles  away 
from  the  lands  Involved  in  the  litigation, 
without  showing  that  title  thereto  depended 
upon  the  evidence,  or  the  law,  Involved  in 
determining  rights  of  parties  to  action,  is 
not  sufficient. — Heinlin  v.  Heilborn,  supra. 

See  par.  40,  this  note. 

As  to  Judge  acting  on  his  own  knowledge 
and  belief, — see,  par.  146,  this  note. 

42.  Same— Same— ^Interested"    construed. 

— The    word    "interested,"    as    used    In    this 
section  of  code,  embraces  only  direct,  proxi- 
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mate,  substantial  and  certain  interest  in 
result  of  the  action;  it  does  not  Include  In- 
direct, remote,  contingent,  uncertain,  and 
shadowy  interest.  —  Oakland  v.  Oakland 
Water-Front  Co.,  118  Cal.  249,  50  Pac.  268; 
Scadden  F.  G.  MIn.  Co.  ▼.  Scadden,  121  Cal. 
33,  37,  53  Pac.  440;  Higgins  v.  San  Diego, 
126  Cal.  303,  308,  58  Pac.  700,  59  Id.  209. 

43.  Otherwise  in  action  to  establish  va- 
lidity of  municipal  bonds,  portion  of  which 
are  held  by  banks  in  which  Judge  is  stock- 
holder.— Adams  v.  Minor,  121  Cal.  372,  53 
Pac.  815. 

44.  Or  in  action  to  enjoin  issuing  of  mu- 
nicipal bonds,  the  judge  being  a  taxpayer. 
— Meyer  v.  San  Diego,  121  Cal.  102,  104,  66 
Am.  St.  Rep.  22,  63  Pac.  434. 

See  pars.  24,  25,  27,  this  note. 

45.  Same— Same— Interested  as  taxpayer 
tn  result  of  cause  in  which  it  is  sought  *o 
collect  money  demand,  judgment  for  which 
is  contingent  upon  fact  of  there  being  funds 
In  treasury  applicable  to  its  payment  when 

.claim  accured,  does  not  disqualify. — Higgins 
v.  San  Diego,  126  Cal.  303,  308.  58  Pac.  700, 
69  Id.  209. 

As  to  Interest  as  taxpayer,  see  16  R.  C.  L. 

636,    §  23. 

46.  Interest  In  determination  of  taxes, 
as  result  of  revenue  to  be  derived  from 
defendants,  of  superior  judge  who  resides 
within  city  affected  by  the  litigation,  is  not 
such  direct  and  immediate  Interest  as  this 
section  of  code  contemplates,  and  does  not 
entitle  defendant  to  change  of  place  of  trial. 
— Oakland  v.  Oakland  Water-Front  Co.,  118 
Cal.   249.   251.  50  Pac.  268. 

47.  Same— Same— Illustrations— Action  by 
Judge  presiding,  against  party,  which  action 
is  in  no  way  connected  with  matter  in- 
volved in  cause  on  trial,  and  judgment  in 
one  case  will  in  no  way  affect  the  judgment 
in  the  other,  does  not  disqualify  judge,  on 
ground  of  interest,  to  try  the  cause. — South- 
ern Cal.  M.  R.  Co.  v.  San  Bernardino  Nat. 
Bank,  100  Cal.  316,  320,  34  Pac.  711. 

As  to  Judge  party  to  action,  see  pars.  55- 
57,  this  note. 

48.  Same  —  Same  —  Same  —  Being  stock- 
bolder  In  bank  owning  some  of  tae  bond* 

whose  validity  is  to  be  passed  upon  in  cause, 
disqualifies  judge. — Adams  v.  Minor,  121  Cal. 
372,  53  Pac.  816. 

As  to  Interest  as  corporator  or  stock- 
holder, see  15  R.  C.  L.  536,  5  23. 

As  to  membership  in  bar  association  dis- 
qualifying Judge  to  preside  at  disbarment 
proceedings    Instituted    by    tbe    association. 

see  note  39  L.  R.  A.  (N.  S.)  116.  * 

49.  The  fact  that  the  wife  of  a  judge  of 
a  superior  court  owns  stock  in  a  corporation 
does  not  disqualify  such  judge  under  the 
above  subdivisions  in  an  action  to  which 
such  corporation  is  a  party. — Favorite  v. 
Superior  Court,  181  Cal.  261,  8  A.  L.  R.  290. 
184   Pac.   15. 

50.  If  a  judge  of  the  superior  court  liasj 
disposed  of  his  stock  in  a  corporation  party 
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to  a  suit  pending  before  him,  it  can  not  be 
presumed  that  he  is  disqualified  because  of 
his  stockholders*  liability  for  the  corporate 
.debts. — Favorite  v.  Superior  Court,  181  Pac. 
261,   S  A.  L.  R,  290,  184  Pac.  15. 

51.  Same  —  Same  —  Same  —  Claimant  to 
lands  In  controversy  between  two  litl grants, 
each  of  whom  claims  to  be  lawful  owner, 
-asking:  him  to  determine  which  of  them  is 
the  owner  of  the  lands  which  he  himself 
•claims  to  own,  judge  is  disqualified. — Heil- 
born  v.  Campbell,  3  Cal.  Unrep.  204,  23  Pac. 
122. 

52.  In  course  of  opinion  in  above  case 
the  court  say:  "It  seems  to  us  that  neither 
.argument  nor  authority  is  necessary  to 
show  that  a  judge  should  be  prohibited 
from  sitting  in  a  cause  under  such  circum- 
stances," citing  the  above  section  and  North 
Bloomfleld  G.  Min.  Co.  v.  Keyser,  58  Cal. 
315;  Cottle's  Appeal,  22  Mass.  (5  Pick.) 
482;  Coffin  v.  Cottle,  26  Mass.  (9  Pick.)  287; 
Sigourney  v.  Sibley,  38  Mass.  (21  Pick.)  101; 
Hall  v.  Thayer,  105  Mass.  219;  Stockwell  v. 
Township  Board,  22  Mich.  341;  Moses  v. 
Julian,  45  N.  H.  62;  Oakley  v.  Aspinwall,  3 
N.  Y.  547. 


5S.  Same — Same— Same — Formerly  nold- 
jag  eonnty  warrants,  validity  of  which  is 
Jn  issue,  does  not  disqualify  judge  from  try- 
ing cause  on  ground  of  interest. — Gregg  v, 
Pemberton,  53  Cal.  251. 

54.  Having  disposed  of  all  former  inter- 
est in  subject-matter  of  the  action,  a  judge 
is  not  disqualified  from  trying  cause. — Scad- 
den  F.  G.  Min.  Co.  v.  Scadden,  121  Cal.  33, 
53  Pac.  440. 

55.  Same — Same — Same  — Judge    being    a 

*artr. — Where  judge  is  party  to  suit  pending 
in  his  court,  he  has  no  power  to  act  therein, 
except  to  make  order  transferring  it  to  an- 
other county,  as  prescribed  by  section  398, 
post. — See  pars.  47,  59-62,  this  note. 

Aa  to  power  to  trsmafer  eavae,  see  par. 
39.    this  note. 

55.     Same — Same—Same  —  Judge    made    a 

party  to  proceeding  for  partition  of  real 
property,  with  allegation  that  he  has  or 
claims  an  interest  therein,  Is  thereby  dis- 
qualified to  try  the  cause. — Younger  v.  Su- 
perior Court,  136  Cal.  682,  69  Pac.  485. 

57.  In  such  case  the  judge  has  no  juris- 
diction to  arbitrarily  determine  that  he  has 
no  Interest,  and  by  an  ex  parte  order,  made 
of  his  own  motion,  direct  that  petition  be 
atricken  from  the  files.— Younger  v.  Su- 
perior Court,  supra.  See  McClatchy  v.  Su- 
perior Court.  119  Cal.  418.  419,  51  Pac.  696: 
Koley  v.  Foley,  120  Cal.  33,  40,  65  Am.  St. 
Rep.  147.  62  Pac  122;  Hovey  v.  Elliott,  167 
U.  S.  409,  42  L.  ed.  215,  17  Sup.  Ct.  Rep.  841. 

t— Same— Same  —  Mayor  Judge  of 

by  provision  of  city  charter,  is 
not  disqualified  from  presiding  as  such 
judge  at  trial  on  prosecution  for  violation 
of  ordinances  of  city,  because  of  provision 
In  charter  requrlng  all  fines  collected  to  be 


paid  into  the  salary  fund. — In  re  Guerrero, 
69  Cal.   88,   10  Pac.   261. 
See  pars.  27-29,  this  note. 

59.  Same— Same— Same — Party  to,  or  in- 
terested in. — The  interest  which  will  dis- 
qualify a  judge,  under  the  provision  of  this 
section,  is  a  personal  or  property  interest, 
an  interest  in  the  event  of  the  suit,  in  the 
judgment  which  may  be  rendered,  and  not 
a  mere  sentimental  interest,  or  an  interest 
in  the  facts  which  the  issues  make  it  neces- 
sary for  him  to  determine,  which  may  tend 
to  induce  him  to  give  more  weight  to  the 
evidence  of  one  party  than  the  evidence  of 
the  other;  and  the  fact  that  he  is  the  owner 
of  a  paramount  water  right  will  not  dis- 
qualify him  in  an  action  between  a  water 
company,  holding  a  subservient  right,  and 
its  customers,  claiming  damages  for  failure 
to  supply  the  amount  of  water  promised  in 
its  contract. — Lassen  Irr.  Co.  v.  Superior 
Court,    151    Cal.    360,    90    Pac.    709. 

60.  Same— Same— Same— Same  —  Consent 
can  not  validate  proceeding*. — In  a  cause 
in  which  the  presiding  judge  is  Interested 
or  a  party  to  the  action,  consent  of  the  par- 
ties can  not  impart  validity  to  the  proceed- 
ings, and  that  a  party  to  the  action  who 
desires  to  attack  them  is  not  estopped  from 
doing  so  by  the  fact  that  he  attended  during 
the  trial  without  raising  the  objection. — 
LindsayJStrathmore  Irrigation  Dist.  v.  Su- 
perior Court,  182  Cal.  315,  187  Pac.  1056, 
following  Adams  v.  Minor,  121  Cal.  372,  375, 
53  Pac.  815,  and  approving  doctrine  in 
Sigourney  v.  Sibley,  38  Mass.  (21  Pick.) 
106,  32  Am.  Dec.  248;  Richardson  v.  Wel- 
come, 60  Mass.  (6  Cush.)  332;  Peninsular 
R.  Co.  v.  Howard,  20  Mich.  18,  26;  Clayton 
v.  Per  Duo,  13  Johns.  (N.  Y.)  218;  Oakley 
v.  Aspinwall,  3  N.  Y.  547;  Re  Hancock,  91 
N.  Y.  284,  reversing  27  Hun  (N.  Y.)  78; 
Converse  v.  McArthur,  17  Barb.  (N.  Y.)  410. 
413;  Shoonmaker  v.  Clearwater,  41  Barb. 
(N.  Y.)  200,  affirmed  in  Chambers  v.  Clear- 
water, *40  N.  Y.  (1  Keyes)  310;  Chambers  v. 
Hodges,  23  Tex.  104. 

61.  Compare,  however,  cases  cited  in  par. 
25,  this  note. 

02.     Same— Same— Same—  Same  —  Same  — 

Reaaom  for  the  role  is  that  where  no  ju- 
risdiction exists  at  law  it  can  not  be  con- 
ferred by  consent— especially  against  the 
prohibitions  of  a  law,  which  was  not  de- 
signed merely  for  the  protection  of  the 
party  to  a  suit,  but  for  the  general  inter- 
ests of  justice.  It  is  the  design  of  the  law 
to  maintain  the  purity  and  impartiality  of 
the  courts,  and  to  insure  for  their  decisions 
the  respect  and  confidence  of  the  commu- 
nity. Their  judgments  become  precedents 
which  control  the  determination  of  subse- 
quent cases;  and  it  is  Important,  in  that 
respect,  that  their  decisions  should  be  free 
from  all  bias.  After  securing  wisdom  and 
impartiality  in  their  judgments,  it  is  of 
great  importance  that  the  courts  should  be 
free  from  reproach  or  the  suspicion  of  un- 
fairness. The  party  may  be  interested  only 
that    his    particular    suit    should    be    justly 
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determined;  but  the  state,  the  community, 
is  concerned  not  only  for  that,  but  that 
the  judiciary  shall  enjoy  an  elevated  rank 
in  the  estimation  of  mankind. — Lindsay- 
Strathmore  Irrigation  Dist.  v.  Superior 
Court,  182  Cal.  315,  187  Pac.  1056,  approving 
and  adopting  language  of  Oakley  v.  Aspin- 
wall,  3  N.  Y.  547.  * 

63.  Same— Same— Same— Same— Estoppel 
to  object  to  the  competency  of  the  judge  to 
sit  or  act,  under  provisions  of  subdivision  1 
of  above  section,  which  are  absolute  and 
unqualified,  in  a  cause  in  which  he  is  inter- 
ested or  a  party,  can  not  be  raised  by  the 
acts  of  the  party  seeking  to  interpose  the 
objection,  at  least  not  until  after  final 
judgment  rendered.  —  Llndsay-Strathmore 
Irrigation  Dist.  v.  Superior  Court,  182  Cal. 
315,  187  Pac.  1056. 

64.  Same— Same  —  Same  —  Probate  Judge 
Interested  In  estate,  is  disqualified,  thus,  if 
he  has  power  of  attorney  from  persons 
claiming  as  heirs  of  the  estate  to  receive 
the  money  or  property  for  them,  and  also 
letters  offering  him  a  percentage  upon  pro- 
ceeds coming  to  them,  he  is  interested  in 
the  estate. — Estate  of  White,  37  Cal.  190, 
192.     See  Oakley  v.  Aspinwall,  3  N.  Y.  647. 

As  to  being  a  mere  creditor  of  estate  not 
disqualifying,  see  par.  38,  this  note. 

65.  Same  —  Same  —  Same  —  Purchase  of 
lands  In  vicinity  of  same  boundary,  but 
several  miles  from  lands  involved  in  case 
at  bar,  and  questions  to  be  determined  do 
not  affect  the  land  so  purchased,  does  not 
disqualify  judge  to.  try  cause. — Heinlin  v. 
Heilborn,   97   Cal.   101,    31   Pac.    838. 

66.  Same— Same  —  Same  —  Riparian  land, 
owner— Interested  In  quantity  of  flow  of 
water. — In  this  proceeding  for  a  writ  of 
prohibition  to  restrain  the  judge  of  the  su- 
perior court  in  Inyo  County  from  proceed- 
ing with  the  trial  of  an  action  brought  by 
the  owner  of  lands  riparian  to  Owens  Lake 
to  enjoin  the  diversion  of  the  waters  of 
Owens  River  at  points  above  the  lake,  on 
the  ground  of  the  ownership  by  such  judge 
of  land  riparian  to  the  river,  it  is  held 
that  while  he  was  not  a  party  to  the  action, 
the  matter  of  the  total  quantity  of  water 
entitled  to  be  diverted  by  petitioner  from 
the  river  is  an  issue  in  the  suit,  and  as  his 
lands  were  riparian  to  the  river,  he  would 
be  directly  interested  in  determining  the  is- 
sues, as  the  smaller  the  amount  awarded, 
the  greater  would  be  the  amount  left  to 
flow  over  his  land  subject  to  his  rights  as 
riparian  owner. — Los  Angeles  v.  Dehy,  169 
Cal.  234,  146  Pac.  662. 

As  to  property  Interests  disqualifying 
Judge,  see  15  R.  C.  L.  528,  §  17. 

III.     SUBDIVISION    2— RELATED   TO 
PARTY,  ETC. 

67.  As  to  relationship  by  consanguinity 
or  affinity— To  either  party  to  action,  within 
third  degree;  disqualifies  justice  of  peace  or 
judge  from  acting  in  cause  or  proceeding, 
except  in  regulation  of  calendar  or  regula- 
tion of  order  of  business. — People  ex  rel. 
Carrillo  v.  De  la  Guerra,  24  Cal.  73. 


As  to  relationship  to  parties  disqualify- 
ing Judge,  see   15   R.  C.  L.   532,    S  19. 

68.  Ought  of  his  own  motion  to  decline 
to  sit  as  judge;  even  if  no  objection  is 
made,  he  has  no  right  to  sit. — People  -ex  rel. 
Carrillo  v.  De  la  Guerra,   24   Cal.   73. 

68.     Same — As  to  construction  of  "party** 

ot. — Word  "party,"  as  used  in  this  section 
of  code,  is  not  confined  to  persons  who 
are  parties  of  record,  but  includes  all  per- 
sons whose  interest  is  represented  by  par- 
ties to  the  record. — Howell  v.  Budd,  91  Cal. 
342,  352,  353,  27  Pac.  747.  See  North  Bloom- 
field  G.  Min.  Co.  v.  Keyser,  58  Cal.  315,  322; 
Fredericks  v.  Judah,  73  Cal.  604,  608,  15 
Pac.  305;  Briggs  v.  Briggs,  80  Cal.  253,  255, 
22  Pac.  334.  Mich.  Stockwell  v.  Township 
Board,  22  Mich.  341,  350.  Tex.  Hodde  v. 
Susan,  68  Tex.  389;  Gains  v.  Barr,  60  Tex. 
676;  Schultze  v.  McLeary,  73  Tex.  92,  11 
8.  W.  924. 

As  to  "parties"  in  Insolvency  proceedings, 

see  par.  92.  this  note. 

70.  Compare:  Patton  v.  Collier,  90  Tex. 
115,  119,  37  S.  W.  413;  s.  c.  13  Tex.  Civ.  App. 
544,  547,  38  S.  W.  53. 

71.  Same  —  Consent  of  parties  can  not 
validate  Judgment  In  case  of  such  relation- 
ship.— Oakley  v.  Aspinwall,  3  N.  Y.  547; 
Abrams  v.  State,  31  Tex.  Cr.  App.  449,  452^ 
20  S.  W.  987. 

See  pars.  60-63,  this  note. 

72.  Same  —  Illustrations    of    rule First 

cousin,  by  marriage,  or  cousin  german,  to  a 
stockholder  of  a  corporation  does  not  dis- 
qualify a  judge  to  sit  in  an  action  in  which 

the    corporation    is    an    interested    party. 

See  pars.  74,  76,  76,  85,  this  note. 

73.  Same — Same — Nephew  of  one  of  par- 
ties, disqualified.  —  Horton  v.  Howard,  79 
Mich.  644,  19  Am.  St.  Rep.  198,  44  N.  W.  1112. 

74.  Same— Same— Relationship    to   stock- 
bolder  does  not  disqualify  to  sit  in  action 
in    which    corporation    is    party.— See    par 
48;  also  Bank  of  Lassen  Co.  v.  Sherer,  log 
Cal.  513,  41  Pac.  415. 

75.  Relationship  to  stockholder  of  cor- 
poration, held  to  disqualify  in  Place  v.  But- 
ternuts W.  &  C.  Mfg.  Co.,  28  Barb.  (N.  Y.> 
503. 

76.  Same — Same— Wife  of  Judge  a  cousln- 
to    one   of   parties,    disqualifies. — People    ex 


rel.  Carrillo  v.  De  la  Guerra,  24  Cal.  73,  76 
77.     Same — Legal    or   ethical   relationship, 

such  as  will  have  the  effect  of  a  disqualifi- 
cation hereunder,  does  not  exist  between  a 
proceeding  to  foreclose  a  mortgage  against 
an  estate  and  one  to  secure  letters  of  ad- 
ministration of  the  same  estate.— Morrissesr 
v.  Gray.  160  Cal.  393,  117  Pac.  438. 
See,  also,  Part  IV,  this  note. 

7a  Same — Officer  of  corporation  related! 
—Director  In  bank.— A  director  of  a  corpo- 
ration is  an  officer  within  the  meaning  o* 
subdivision  2  of  above  section,  which  pro- 
vides that  a  judge  Is  disqualified  from  sitl 
ting  or  acting  in  any  action  or  proceeding 
where  he  is  related  to  an  officer  of  a  oor 
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poration  within  the  third  degree. — Lynip  v. 
Alturas  School  District,  29  Cal.  App.  158, 
155  Pac.  109. 

As  to  relation  to  stockholder  disqualify- 
ing, see  pars.  74,  75,  this  note. 

79.  A  judge  is  disqualified  from  sitting: 
or  acting:  in  an  action  in  which  a  bank  is 
the  real  party  in  interest,  where  his  brother 
is  a  director  thereof,  notwithstanding;  the 
action  is  brought  in  the  name  of  a  private 
individual. — Lynip  v.  Alturas  School  Dis- 
trict, 29  Cal.  App.  158,  165  Pac.  109. 

80.  Where,  in  such  a  proceeding,  it  is 
intended  to  question  the  corporate  character 
of  the  bank,  such  objection  should  be  made 
at  the  time  of  the  motion,  and  where  not  so 
made  its  corporate  character  will  be  as- 
sumed.— Lynip  v.  Alturas  School  District, 
29  Cal.  App.   158,   165   Pac.   109. 

81.  Same  — Order     dismissing     cause,     in 

such  case,  is  void  on  ground  of  incompetency 
to  act. — People  ex  rel.  Carrillo  v.  De  la 
Guerra,  supra.  See  Abrams  v.  State,  31  Tex. 
Cr.  App.  449,  452,  20  S..W.  987;  State  ex  rel. 
Cougill  v.  Sachs,  3  Wash.  691,  695,  29  Pac. 
446. 


Same— Reversal  for. — Judge  presiding 
at  trial  of  cause  being  related  within  third 
degree,  cause  will  be  reversed. — Ord  v.  De 
la  Guerra,  18  Cal.  67;  De  la  Guerra  v.  Bur- 
ton, 23  Cal.  692.  See  People  v.  De  la  Guerra, 
24  Cal.  73,  77;  Huse  v.  Moore,  Oct.  Term 
1863,  not  reported. 


Same— Role  for  computing  decree  of 
relationship  is  civil-law  rule. — People  ex 
rel.  Carrillo  v.  De  la  Guerra,  24  Cal.  73,  76. 

84.  In  collateral  line  degrees  are  counted 
by  generations  from  one  of  relations  up  to 
common  ancestor,  and  down  from  common 
ancestor  to  other  relation.  Thus,  brothers 
are  related  in  second  degree,  uncle  and 
nephew  in  third  degree;  cousins  german  in 
fourth  degree,  and  so  on. — Kerr's  Cyc.  Civ. 
Code,  2d  eel.,  5  1393  and  note. 

85.  Hence,  first  cousin  by  marriage,  or 
cousin  gjennan,  to  stockholder  of  corpora- 
tion an  interested  party  to  action,  does  not 
disqualify  person  to  act  as  judge  in  the 
cause.- — Robinson  v.  Southern  Pac.  R.  Co., 
106  Cal.   526,  38  Pac  94,  722. 

8*.     Relationship  io  attorney— In  general. 

—  Relationship  to  attorney  appearing  for 
party  to  action,  to  disqualify,  it  is  not  es- 
sential such  attorney  should  be  such  of 
record,  neither  does  his  relation  depend 
upon  the  agreement  of  his  client  to  com- 
pensate bim  for  his  services,  or  upon  the 
continuance  of  partnership  between  him 
and  the  attorney  of  record. — Jon  ns ton  v. 
Brown.  115  Cal.  694,  696,  47  Pac.  686;  Estu- 
dlllo  v.  Security  Loan  ft  Trust  Co.,  168  Cal. 
CC.  68.    109   Pac.  884. 

As  tm  relationship  to  attorney  engaged  in 
mm*  mm  aU**uiallfylaffv  see  15  R.  C.  L  534, 
f  21. 

M.  In  a  suit  for  divorce,  where  the  court 
denied  the  application  but  awarded  the 
custody  of  the  minor  child  to  plaintiff,  and 
CC.P. — 14 


thereafter  a  petition  was  filed  for  a  modi- 
fication of  the  order  relative  to  the  custody 
of  the  child,  an  order  of  the  court  in  which 
the  action  was  pending  transferring  the 
same  to  the  superior  court  of  another 
county  on  the  ground  that  the  judge  of  the 
former  court  was  disqualified  by  reason  of 
his  relationship  to  one  of  the  attorneys  in 
the  case,  was  in  excess  of  jurisdiction  and 
void,  where  no  motion  was  made  for  the 
same  by  either  party  or  notice  given  there- 
for.— Keeley  v.  Superior  Court,  26  Cal.  App. 
213,  146  Pac.  626. 

88.  It  does  not  follow,  however,  that  a 
disqualified  judge  is  compelled  to  try  the 
cause  if  no  motion  Is  made  for  a  transfer, 
or  if  the  parties  do  not  consent  thereto, 
for  in  such  a  contingency  he  may  either 
call  in  a  judge  to  hold  an  extra  session  or 
he  may  secure  from  the  governor  a  designa- 
tion of  an  unbiased  judge  from  another 
county. — Keeley  v.  Superior  Court,  26  Cal. 
App.  213,  146  Pac.  626. 

88.     Same— Judge  father  of  attorney  who 

has  contracted  to  try  cause  upon  contingent 
fee  depending  upon  success  of  suit,  to  re- 
voke granting  of  letters  of  administration, 
which  fee  is  to  be  a  specified  interest  in  the 
estate;  attorney  is  equitable  owner  and 
represented  by  parties  to  the  record  within 
meaning  of  this  section,  and  judge  is  dis- 
qualified to  sit. — Howell  v.  Budd,  91  Cal.  342, 
27  Pac.  747. 

•O,  Same— Signature  to  affidavit  for  ali- 
mony—No signature  required. — Signature 
to  affidavit  for  alimony  pending  appeal, — to 
which  signature  of  attorney  is  not  re- 
quired,— by  attorney  taking  appeal,  who 
is  an  attorney  of  a  firm  one  of  whom  is  re- 
lated to  the  judge,  such  attorney  and  no 
member  of  his  firm  appearing  before  the 
judge  on  hearing,  writ  of  prohibition  was 
held  would  not  lie. — Benton  v.  Budd.  120 
Cal.  329,  332,  62  Pac.  861. 

01.  Relationship  to  creditor— Insolvency 
proceedings,  does  not  disqualify  judge  to 
make  order  of  adjudication  and  fix  day  for 
choosing  assignee  in  insolvency. — Chinette 
v.  Conklin,  106  Cal.  465,  38  Pac.  1107. 

02.  Same— "Parties*  In  Insolvency  pro- 
ceedings. Includes  the  insolvent  and  persons 
who  have  filed  claims. — Chinette  v.  Conklin, 
105  Cal.  465,  38  Pac.  1107;  In  re  Chope,  112 
Cal.  630,  632,  44  Pac.  1066. 

As  to  construction  of  "party"  as  used  In 
section,  see  par.  69,  this  note. 

IV.    SUBDIVISION   3— HAVING   BEEN 
ATTORNEY  OR  COUNSEL. 

03.  As  to  judge  acting  as  attorney — In 
general* — See,  post,  55  171,  172  and  notes. 

94.  Having  been  attorney  or  counsel  in 
proceedings,  judge  must  grant  motion  for 
change  of  venue,  under  5  398,  post  (Const. 
1879  art.  XXII  8S  1.  12*  I  Henning's  General 
Laws,  3d  ed.,  pp.  lzxxvi,  lzxxvii). — Barn- 
hart  v.  Pulkerth,  59  Cal.  130;  Finn  v.  Spag- 
noli,  67  Cal.  330,  7  Pac.  746. 
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95.  Term  of  office  of  judge  who  tried 
cause  having  expired  pending:  settlement  of 
motion  for  new  trial,  and  one  of  attorneys 
in  action  becoming:  his  successor,  moving: 
party  is  entitled  to  have  action  transferred 
to  adjoining  county. — Finn  v.  Spagnoli,  67 
<Jal.  S80,  7  Pac.  746. 


96.     Sane  —  Attorney    la    another    action 

for  one  of  parties  before  his  election,  does 
not  disqualify  judge  from  sitting:,  although 
such  other  case  involved  one  of  issues  in 
cause  on  trial. — Cleghorn  v.  Cleghorn,  66 
Cal.  309,  6  Pac.  616. 

07.     Same— -Judge    counsel    of   parties* — A 

judge  Is  not  disqualified  for  counseling:  or 
advising  with  persons  not  parties  to  the  ac- 
tion.— Lassen  Irr.  Co.  v.  Superior  Court,  151 
-Cal.  362,  90  Pac.  709. 

98.  An  attorney  to  secure  letters  of  ad- 
ministration is  not  disqualified  hereunder 
as  judge  of  superior  court  from  trying  an 
action  to  foreclose  a  mortgage  against  the 
•estate. — Morrissey  v.  Gray,  160  Cal.  393,  117 
Pac.  438. 

98a.  Where  sixteen  years  previously 
judge  had  prosecuted  defendant  for  battery, 
no  inference  can  be  drawn  therefrom  that 
he  could  not  hear  and  determine  the  case 
4it  bar  impartially. — Hoyt  v.  Zumwalt,  149 
Cal.  388,  86  Pac.  602. 

99.  The  earlier  rule  announced  in  Heln- 
len  v.  Heilbron,  97  Cal.  107,  31  Pac.  838,  that 
"the  fact  that  a  judge  has  acted  in  a  trial 
must  be  held  conclusive  that  in  his  own 
opinion  he  was  competent  to  act,  and  in 
such  case,  he  who  would  attack  his  right 
to  act  therein  must  show  his  disqualifica- 
tion by  facts  of  a  positive  and  unequivocal 
character,"  by  force  of  this  section  no 
longer  obtains. — Bassford  v.  Earl,  162  Cal. 
116,  119.  121  Pac.  396. 

100.  Same  Judge  having  received  gen- 
eral retalaer  from  one  of  parties,  change 
of  place  of  trial  may  be  had. — Kern  Valley 
W.  Co.  v.  McCord,  70  Cal.  646,  11  Pac.  798. 

V.      SUBDIVISION    4— BIAS    AND 
PREJUDICE. 

101.  "Bias"   and   "prejudice"  —  Definition 

af. — "Bias"  or  "prejudice"  within  the  mean- 
ing of  the  above  section  (subdivision  4)  is 
not  an  irregularity,  but  a  state  of  mind,  to 
be  taken  advantage  of  in  the  manner  pre- 
scribed, and  can  not  be  raised  on  motion  for 
new  trial. — In  re  Freedman's  Estate,  178 
Cal.  27,  172  Pac.  140. 

102.  Same— Of  Justice  of  the  pence  be- 
fore whom  action  is  brought;  change  of 
venue  because  of, — as  to,  see,  post,  8  833 
and  note. 

108.  Same— Of  Judjre— As  to  mot  being- 
ground  for  change  of  place  of  trial  la  ab- 
sence of  Btatnte. — Bias  of  judge,  not  ground 
for  changing  place  of  trial  before  amend- 
ment of  1897. — See  McCauley  v.  Weller,  12 
Cal.  500,  623;  People  v.  Mahoney,  18  Cal.  180, 
186:  People  v.  Graham,  21  Cal.  261;  People 
v.  Williams,  24  Cal.  31,  35;  People  v.  Shuler, 
28  Cal.  490,  495;  Hibberd  v.  Smith,  39  Cal. 


145,  148;  Bulwer  C.  Min.  Co.  v.  Standard  C. 
Min.  Co.,  83  Cal.  613,  617,  23  Pac.  1109;  In  re 
Jones,  103  Cal.  397,  37  Pac.  385. 
See  par.  106,  this  note. 

104.  General  rule  is  that,  rn  absence  of 
statutory  provisions,  bias  or  prejudice  of 
judge,  not  based  on  property  interests,  is 
not  a  disqualification. — See  Ark.  Jones  v. 
State.  61  Ark.  88,  97,  32  S.  W.  81;  State  v. 
Flynn,  31  Ark.  35,  39.  Kaa.  Peyton's  Ap- 
peal, 12  Kan.  398,  407.  Mian.  Cooper  v. 
Brewster,  1  Minn.  94  (Gil.  73).  Moat.  In  re 
Davis,  11  Mont.  1,  19.  27  Pac.  342.  Nev. 
Allen  v.  Reilly,  16  Nev.  452,  455.  Tex.  John- 
son v.  State,  31  Tex.  Cr.  Rep.  456,  461,  20 
S.  W.  985. 

105.  At  common  law  there  were  but  two 
objections  that  went  to  the  disqualification 
of  Judge  to  try  a  cause;  one  was,  interest 
in  his  own  behalf  in  the  subject-matter  in 
controversy  or  in  the  result  of  the  action; 
the  other,  being  of  kin  to  others  interested 
therein. — Mass.  Turner  v.  Commonwealth, 
43  Mass.  (2  Met.)  626.  See  Kan.  Peyton's 
Appeal,  12  Kan.  407.  Pla.  Conn  v.  Chad- 
wick,  17  Pla.  428,  439.  Moat.  In  re  Davis, 
11  Mont.  1,  19,  27  Pac.  342. 

106.  Thus,  before  amendment  of  1897, 
bias  and  prejudice  against  corporation,  its 
president  and  resident  manager,  was  not 
ground  of  disqualification  of  Judge  entitling 
defendant  to  change  of  venue. — Bulwer  C. 
Min.  Co.  v.  Standard  Consol.  Min.  Co.,  83 
Cal.  613,  617,  23  Pac.  1109.  See  McCauley 
v.  Weller,  12  Cal.  600;  People  v.  Williams, 
24  Cal.  31. 

107.  Hard  case  under  old  rule  is  where 
application  for  change  of  venue  was  made 
on  account  of  bias  of  presiding  judge,  who 
was  charged  with  having  been  present,  con 
suiting  and  advising  with  agent  and  coun- 
sel of  plaintiff  during  trial  before  the  jus- 
tice; and  having,  during  course  of  that  trial, 
expressed  himself  so  strongly  In  favor  of 
plaintiff's  right  to  recover  as  to  occasion 
remonstrance  from  bystanders  upon  im- 
propriety of  such  conduct  on  part  of  a  judi- 
cial officer.  The  court  say:  "The  exhibi- 
tion by  a  judge  of  partisan  feeling,  or  the 
unnecessary  expression  of  an  opinion  upon 
the  justice  or  merits  of  a  controversy, 
though  exceedingly  Indecorous,  improper, 
and  reprehensible,  as  calculated  to  throw 
suspicion  upon  the  judgments  of  the  court 
and  tending  to  bring  the  administration  of 
justice  Into  contempt,  are  not,  under  our 
statute,  sufficient  to  authorise  a  change  of 
venue,  on  the  ground  that  the  judge  is  dis- 
qualified from  sitting.  The  law  establishes 
a  different  rule  for  determining  the  qualifi- 
cation of  judges  from  that  applied  to  ju- 
rors."— McCauley  v.  Weller,  12  Cal.  500,  523. 
See  People  v.  Mahoney,  18  Cat  180,  185. 


108.  Same — Same— A»  to  statute  tela* 
applicable  when. — The  provisions  of  subdi- 
vision 4  of  above  section  relating  to  dis- 
qualification of  judges  on  the  ground  of 
prejudice  or  bias,  is  applicable  to  the  hear- 
ing of  motions  for  new  trials,  as  well  as  the 
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trial    of    causes. — Keating    v.    Keating,    169 
Cal.  754.  147  Pac.  974. 


109.  Same— Same— As  to  statute  being 
■■applicable  whei. — The  provisions  of  sub- 
division 4,  of  above  section  have  no  appli- 
cation to  a  motion  under  section  397,  post, 
to  change  the  place  of  trial  to  another 
county  on  the  ground  of  bias  or  prejudice 
on  the  part  of  the  judge. — Stuart  v.  Everly, 
— Cal.  App.  — ,  195  Pac.  701,  702. 

11#.  Same— Same— As  to  right  by  affida- 
vit, to  allege  facta  showing. — An  attorney, 
under  this  section,  has  a  legal  right  by  affi- 
davit to  allege  any  facts  showing:  the  bias 
or  prejudice  of  the  judge  against  his  client 
and  thereby  disqualify  him  from  hearing  the 
case;  and  if  such  facts  are  material  to  the 
issues  and  state  just  grounds  for  disquali- 
fication, the  party  can  not  be  punished  for 
contempt  for  inserting  them  in  his  affidavit, 
even  though  they  may  reflect  upon  the  In- 
tegrity and  good  faith  of  the  judge. — Webb 
v.  Superior  Court,  28  Cal.  App.  391,  152  Pac. 
957. 

As  to  affidavit  of  blaa  aad  prejudice,  see 
pars.  126-136,  this  note. 

111.  The  right  to  ask  for  a  change  of 
venue  is  both  granted  and  limited  by  the 
terms  of  this  subdivision.  The  moving 
party  can  not  include  with  his  statements 
concerning  the  judge  who  is  about  to  try 
the  case,  an  attack  upon  other  judges  of  the 
court. — In  re  Laplque,  26  Cal.  App.  258,  146 
Pac.  690. 


112.  Same— Same— Same— Former 
tlee— Comtempt  of  court. — Under  former 
rule,  facts  showing  bias  and  prejudice  on 
part  of  presiding  judge  were  irrelevant  and 
impertinent  to  any  issue  that  could  be 
raised  in  civil  cause,  and  to  file  affidavit 
setting  them  forth  was  contempt  of  court. 
— In  re  Jones,  103  Cal.  397,  37  Pac.  386. 

113.  But  since  the  passage  of  amendment 
of  1897  it  is  not  contempt  of  court  to  set 
such  matters  forth,  because  they  are  now 
pertinent  and  relevant  under  the  statute 
na  it  now  stands. — Works  v.  Superior  Court, 
ISO  Cal.  804,  62  Pac.  607. 

114.  Thus,  an  attorney  may  insert  In 
his  moving  affidavit  facts  showing  hostility 
on  part  of  judge  who  is  about  to  try  cause 
to  one  of  attorneys  engaged  therein.  He 
may  therein  set  forth  the  fact  that  he,  as 
attorney  for  the  moving  party  filed,  in  an- 
other case,  a  brief  in  supreme  court  which 
trial  judge  had  regarded  as  a  reflection 
upon  himself  and  had  since  refused  to 
speak  to  the  attorney;  for  such  facts, 
though  not  conclusive,  are  relevant  and 
material  on  question  of  bias  and  prejudice 
of  the  judge. — Works  v.  Superior  Court,  130 
Cal.   304.  62  Pac  507. 

1 1ft.  Same  —  Basse  —  Basse  —  Same  —  Im- 
peaensaent  of  Judge  was  only  remedy,  under 
the  former  statute. — People  v.  Williams,  24 
Cal-  31.  34. 

11C  Basse  Same  game-  Present  rale. — 
Under  the  amendment  of  1897  rule  is  other- 


wise, as  It  is  generally  under  statutory  pro- 
visions.— See  Works  v.  Supreme  Court,  su- 
pra; People  v.  Compton,  123  Cal.  403,  412, 
413,  56  Pac.  44.  111.  McQoon  v.  Little,  7  111. 
42;  Curran  v.  Beach,  20  111.  259.  Ind.  Golds- 
by  v.  State,  18  Ind.  147;  Vanderkarr  v. 
State,  51  Ind.  91.  Iowa.  Berner  v.  Frazier, 
8  Iowa  77;  Turner  v.  Hitchcock,  20  Iowa 
810.  Kan.  In  re  Peyton,  12  Kan.  398.  Minn. 
Ex  parte  Curtis,  3  Minn.  274  (Gil.  188).  Wis. 
Runals  v.  Brown,  11  Wis.  185. 

117.  San*— Same— By  relationship  to  an 

attorney  employed  by.  plain  tiffs  after  issues 
framed      (dictum). — Estudillo     v.     Security 
Loan  etc.  Co.,  158  Cal.  68,  109  Pac.  884. 
See,  also,  Part  III,  this  note. 

118.  Same— Same— Employed  after  Issues 

framed. — Disqualifies  presiding  to  try  those 
issues  (dictum). — Estudillo  v.  Security  Loan 
&  Trust  Co.,  158  Cal.  66,  68,  109  Pac.  884. 


119.  Same  —  Same  —  Prejudice  moat  be 
against  person,  and  not  against  the  cause 
or  defense  of  a  party. — Bent  v.  Lewis,  15 
Mo.  App.  40;  Johnson  v.  State,  31  Tex.  Cr. 
Rep.  456,  20  S.  W.  986. 

120.  Same  —  Same  —  Shown  how  —  As  to 
generally. — Under  amendment  of  1897,  dis- 
qualification of  judge  is  to  be  determined 
wholly  from  the  affidavits  and  counter- 
affidavits  on  file. — People  v.  Compton,  123 
Cal.  403,  412,  413,  66  Pac.  44. 

121.  This  section,  since  amendment  of 
1897,  contemplates  that  question  of  bias  or 
prejudice  of  judge  before  whom  cause  is  to 
be  tried,  is  to  be  determined  wholly  from 
the  affidavits  and  counter-affidavits  on  file, 
and  the  judge  is  neither  called  upon  nor 
permitted  to  use  his  own  knowledge  of  the 
matter.  If  it  appears  from  affidavit  or  affi- 
davits on  file  that  party  presenting  same 
can  not  have  fair  and  impartial  trial  be- 
fore such  judge,  and  there  are  no  counter - 
affidavits,  and  no  conflict  upon  the  facts,  the 
trial  judge  should  grant  change  of  venue. — 
People  v.  Compton,  123  Cal.  403,  412,  413,  66 
Pac.  44. 

See,  also,  par.  134,  this  note. 

122.  Same — Same  flame— As  to  matter 
being  tried  on  affidavits  alone. — The  matter 
must  be  tried  upon  affidavits  alone.  In- 
ferences or  presumptions  arising  from  the 
judicial  decision  in  no  wise  control.  The 
judge  must  decide  upon  the  facts  averred  in 
the  affidavits,  without  reference  to  his  own 
knowledge  of  his  state  of  mind. — Keating 
v.  Keating,  169  Cal.  754,  147  Pac.  974. 

See,  also,  par.  139,  this  note. 

123.  The  qualifications  of  a  judge  to  pre- 
side in  a  case  where  sworn  objection  is 
made  on  the  ground  of  his  alleged  preju- 
dice must  be  tried  on  affidavits,  and  the 
judge  must  put  in  the  form  of  an  affidavit 
an  account  of  his  own  state  of  mind,  if  his 
fairness  is  called  in  question.  The  other 
side  is  entitled  to  have  the  allegations  of 
prejudice  traversed  by  the  judge's  affidavit 
before  there  should  be  a  decision  on  the 
motion.       This     right     may,     however,     be 
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waived. — Mercantile  -Trust    Co.     v.     Sunset 
Road  Oil  Co.,  173  Cal.  487,  160  Pac.  545. 

124.  Nondisquallflcation  of  the  trial 
Judge  in  a  larceny  case,  as  to  bias  and 
prejudice,  Is  sufficiently  sustained  by  affi- 
davits of  the  deputy  district  attorney  and 
of  the  trial  Judge  contradicting  the  asser- 
tion of  the  defendant. — People  v.  Phillips,  30 
Cal.  App.  31,  157  Pac.  1003. 

12ft.  Sane— Same  —  Same  —  Same  —  Oral 
testimony  of  Judge. — Conceding  that  mo- 
tions made  under  the  above  section  should 
be  heard  on  affidavit,  the  rule  was  not 
violated  in  the  present  case  where  the 
Judge  was  sworn  as  a  witness  and  testified 
merely  to  the  truth  of  the  statements  made 
In  his  affidavit. — Stuart  v.  Everly,  —  Cal. 
App.  — ,  195  Pac.  701,  702. 

126.  Same — Same  —  Same  —  Affidavits  of 
bias  and  prejudice. — If  made  to  appear  by 
affidavit,  in  conformity  to  requirements  of 
this  section  as  amended,  that  Judge  before 
whom  cause  is  to  be  heard  is  biased  or 
prejudiced  against  a  party  to  the  action,  it 
is  the  duty  of  the  Judge  to  grant  motion 
for  change  of  venue. — People  v.  Compton, 
supra.  See  111.  McGoon  v.  Little.  7  111.  42; 
Walsh  v.  Ray,  38  111.  30.  Ind.  Whitler  v. 
Taylor,  7  Ind.  110.  Iowa.  Cass  v.  State,  2 
Gr.  353.  Md.  Griffin  v.  Leslie,  20  Md.  15. 
Mo.  Mix  v.  Kepner,  81  Mo.  93.  Wis.  Rines  v. 
Boyd,  7  Wis.  156. 

As  to  rla;nt  to  file  and  what  may  contain* 

see  pars.  110,  111,  this  note. 

126.  Affidavit  of  bias  and  prejudice  filed 
in  support  of  motion  for  change  of  place  of 
trial  showing  angry  quarrel  between  the 
Judge  and  the  moving  party,  and  unfriendly 
feeling  between  them,  and  not  contradicted 
by  counter-affidavits,  unverified  statement 
of  the  Judge  can  not  be  considered  in  de- 
termining question;  motion  must  be 
granted. — Morehouse  v.  Morehouse,  136  Cal. 
332,  336,  68  Pac.  976;  People  v.  Compton.  123 
Cal.  403,  56  Pac.  44. 

127.  It  Is  not  sufficient  for  defendant,  in 
criminal  trial,  in  his  affidavit  for  change  of 
place  of  trial,  simply  to  allege  that  he  "be- 
lieves that  he  can  not  have  a  fair  and  im- 
partial trial"  before  the  Judge,  by  reason 
of  bias  and  prejudice;  it  must  be  made  to 
appear  to  a  reasonable  mind,  from  facts  in 
the  affidavit  or  affidavits  on  file,  that  fair 
and  impartial  trial  can  not  be  had  before 
the  Judge  about  to  try  the  cause. — People 
v.  Pindley,  132  Cal.  301,  303,  64  Pac.  472. 

128.  Fact  that  defendant  was  successful 
candidate  for  office  against  relative  of  the 
Judge;  that  Judge  withdrew  his  consent  to 
reduce  bail  without  giving  any  reason 
therefor;  that  defendant's  having  set  up  in- 
sanity as  a  defense,  the  Judge  had  stated  in 
hearing  of  Jury  that  he  never  had  any 
doubt  of  defendant's  sanity,  defendant  not 
disclosing  what  called  forth  the  statement; 
and  also  alleging  that  Judge  denied  him  a 
foreign  subpcena,  without  showing  that  he 
took  requisite  steps  to  obtain  one, — are 
not  sufficient  to  establish  biaa  or  prejudice 


in   the  Judge. — People   v.   Findley,   132   Cal. 
301,  303;  64  Pac.  472. 

129.  Affidavit  of  bias  or  prejudice  upon 
Information  and  belief  is  not  sufficient;  affi- 
davit must  state  facts  and  show  sources  of 
information  upon  which  belief  is  based.-" 
People  v.  Williams,  24  Cal.  31,  36.  See  City 
of  Emporia  v.  Volmer,  12  Kan.  622,  627. 

130.  The  statement  in  an  affidavit  filed 
by  an  attorney  alleging  bias  and  prejudice 
on  the  part  of  the  Judge  against  his  clients 
and  objecting  to  his  hearing  the  case,  that 
such  Judge  did  advise  and  direct  the  at- 
torney for  the  adverse  party  to  prepare  and 
serve  the  necessary  legal  notices  upon  his 
client,  noticing  a  certain  motion  to  rescind 
and  set  aside  a  certain  order  extending 
time  to  answer  to  the  amended  complaint, 
is  pertinent  to  the  issue  of  prejudice  and 
bias,  and  no  Judgment  of  conviction  for 
contempt  for  the  insertion  of  such  state- 
ment is  warranted. — Webb  v.  Superior 
Court,  28  Cal.  App.  391,  152  Pac.  957. 

131.  The  statement,  however,  in  such 
an  affidavit  that  said  Judge  "has  been  and 
now  is  unduly  active  In  prospective  litiga- 
tion before  this  court"  Is  not  material  to 
the  issue,  and  the  use  thereof  constitutes 
contempt  of  court,  where  it  appears  from 
the  testimony  of  the  affiant  on  the  hearing 
of  the  contempt  proceeding  that  he  did  not 
intend  to  charge  "undue  activity"  only  In 
the  case  then  pending,  but  general  miscon- 
duct of  such  character.— Webb  v.  Superior 
Court,  28  Cal.  App.  391,  162  Pac.  957. 

182.  Same— Same— Same— Same— Connter- 
aflldavlta,  filing  of,  is  contemplated  by 
amended  section. — People  v.  Compton.  123 
Cal.  403,  413,  66  Pac.  44. 

Aa  to  Judge  not  flllnaj  counter-affidavit, 
bat  testifying  orally,  see  par.  125.  this  note. 

133.  But  it  does  not  contemplate  that 
challenged  Judge  shall  file  such  an  affidavit. 
— People  v.  Compton,  123  Cal.  403.  413,  56 
Pac.  44. 

See,  also,  par.  121,  this  note. 

134.  Affidavits  of  bias  and  prejudice  In 
trial  Judge  being  opposed  by  counter-affi- 
davits, the  court  may,  on  reading  affidavits 
and  counter-affidavits,  decide  regular  Judge 
is  not  disqualified  to  try  the  cause,  and  may 
refuse  transfer  of  cause  or  to  change  the 
Judge. — People  v.  Rodley,  131  Cal.  240,  251, 
68  Pac  351. 

See  par.  121,  this  note. 

135.  However,  where  Judge  files  such 
counter-affidavit,  setting  forth  his  feelings 
toward  defendant  and  his  cause,  and  it  is 
not  objected  to  by  defendant  at  hearing,  it 
can  not  be  objected  to  for  first  time  on  ap- 
peal.— People  v.  Rodley,  131  Cal.  240,  251,  63 
Pac.  351. 

136.  Where  a  party  moving  for  a  new 
trial  seeks  to  disqualify  the  trial  judge 
from  hearing  the  motion  on  the  ground  of 
his  bias  and  prejudice  toward  her  and  her 
cause  of  action,  his  affidavit  denying  any 
bias  or  prejudice  is  pertinent,  and  a  motion 
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to  strike  out  such  parts  thereof  as  disclaim 
any  bias  or  prejudice  is  properly  denied. — 
McEwen  v.  Occidental  Life  Ins.  Co.,  172 
Cal.  6,  155  Pac.  86. 

137.  Same—  Sim«— Some— Charge  of  bfaa 
and    of   prejudice   baaed   upon   mere    belief, 

and  supported  by  affidavits  containing  scan- 
dalous imputations  upon  the  motives  of  the 
judge,  and  attacks  upon  his  integrity,  with- 
out attempting  to  state  the  source  of  affi- 
ant's information,  or  the  origin  of  his  be- 
lief, are  in  contempt  of  court,  and  the 
attorney  is  equally  guilty  with  his  client 
who  makes  such  affidavits. — Lamberson  v. 
Superior  Court,  151  Cal.  461,  91  Pac.  100. 

138.  Sane— Same— Same— Doty  of  Jndjre 
to  determine  question. — It  is  held  to  be  the 
duty  of  the  judge  whose  bias  is  alleged  as 
ground  of  a  motion  to  call  in  another 
judge,  to  decide  the  same,  and  that  his 
decision  must  rest  upon  the  facts  averred  in 
the  affidavits  and  counter-affidavits  pre- 
sented, without  reference  to  his  own  knowl- 
edge of  his  state  of  mind,  but  this  does  not 
imply  that  he  may  not,  by  a  counter- 
affidavit,  contradict  any  special  averments 
in  support  of  the  motion,  as  to  matters  of 
fact  within  his  own  knowledge  from  which 
freedom  from  bias  might  be  inferred.— 
Hoyt  v.  Zumwalt,  149  Cal.  388,  86  Pac.  600. 
See  People  v.  Compton,  123  Cal.  403,  413, 
56  Pac.  44;  Talbot  v.  Pirkey,  139  Cal.  326, 
73  Pac.  858. 

139.  Sane— Same— Same— Same  —  To  be 
die  term  lned  from  affidavits  filed  and  con- 
sidered on  the  hearing. — People  v.  Comp- 
ton, 123  Cal.  403,  413,  56  Pac.  44;  Hoyt  v. 
Zumwalt,  149  Cal.  388,  86  Pac.  602.  See  Es- 
tudillo  v.  Security  Loan  ft  T.  Co.,  158  Cal. 
70.  109  Pac.  885. 

See,  also,  pars.  122-124,  this  note. 

14*.  Same— Same— Same — Doty  of  Judge 
to  arrant  motion. — While  it  is  the  duty  of 
the  judge  to  grant  the  motion  to  call  In  an- 
other judge,  should  bias  or  other  disqualifi- 
cation be  shown,  yet,  upon  the  other  hand, 
it  is  equally  his  duty  to  deny  the  motion 
and  sit  in  the  case  himself,  if,  in  his  judg- 
ment, the  disqualification  is  not  sufficiently 
established. — Swan  v.  Talbot,  152  Cal.  144, 
94  Pac.  238. 

141.  The  law  imposes  upon  the  judge 
the  painful  duty  of  being  the  trier  of  the 
question  touching  his  own  bias  or  other 
disqualification,  and  he  may  not  shirk  its 
performance. — Swan  v.  Talbot,  152  Cal.  142, 
144,  94  Pac.  238.  See  Higgins  v.  San  Diego, 
126  Cal.  304,  58  Pac.  700,  59  Pac.  209;  People 
v.  Findly,  132  Cal.  .305,  64  Pac.  472;  Lamber- 
son v.  Superior  Court,  151  Cal.  458,  91  Pac. 
100. 

142.  Refusal  to  call  ia  another  judge 
erroneous. — Morehouse  v.  Morehouse,  136 
Cal.  332,  335,  68  Pac  976.  See  Day  v.  Day, 
12  Idaho  564,  86  Pac.  633. 

143.  A  refusal  to  grant  a  motion  for 
change  of  judges  on  the  ground  of  preju- 
dice and  bias  is  erroneous,  where  no  affida- 
vit  is  subscribed  by  the  judge  in  answer  to 


that  of  the  moving  party,  notwithstanding 
the  contradiction  of  many  of  the  statements 
In  the  affidavits  of  the  moving  party  by  the 
counter-affidavits  of  other  persons. — Keat- 
ing v.  Keating,  169  Cal..  754,  147  Pac.  974. 

144.  It  is  held  on  the  rehearing  of  this 
appeal,  which  was  granted  for  the  correc- 
tion of  an  error  which  inadvertently  crept 
into  the  statement  in  the  opinion  to  the 
effect  that  the  same  affidavits  as  those  upon 
which  the  demand  for  a  change  of  judges 
was  based  were  used  on  the  motion  for  a 
new  trial,  and  for  further  consideration  of 
the  effect  which  a  correction  of  the  mis- 
statement might  have  upon  the  merits  of 
the  controversy,  that  the  conclusion  is  In- 
evitable from  the  corrected  statement  that 
the  trial  judge  erroneously  refused  to  call 
in  another  judge  to  hear  and  determine  the 
motion  for  a  new  trial,  and  that  such  error 
necessitates  a  reversal  of  the  ruling,  and 
with  that  reversal  Is  imposed  the  duty  to 
call  in  another  judge  who  shall  hear  and 
determine  the  motion  for  a  new  trial. — 
Keating  v.  Keating,  169  Cal.  754,  147  Pac. 
974. 

145.  Same— Same  Judged  belief  as  af- 
fecting.— Under  statute  and  rule  in  force 
prior  to  amendment  of  1897,  in  all  motions 
before  a  judge  during  progress  of  a  trial, 
he  could  act  on  his  own  knowledge  in  re- 
gard to  things  which  in  their  nature  are 
better  known  to  himself  than  they  could  be 
to  others. — Southern  Cal.  M.  R.  Co.  v.  San 
Bernardino  Nat.  Bank,  100  Cal.  816,  321,  34 
Pac.  711.  See  Table  Mountain  O.  ft  S.  Min. 
Co.  v.  Waller's  D.  S.  Min.  Co.,  4  Nev.  218, 
97  Am.  Deo.  526;  Allen  v.  Reilly,  15  Nev. 
452,  456. 

146.  "The  knowledge  of  the  judge  would 
be  more  certain  and  satisfactory  than  evi- 
dence. As  a  general  thing  a  judge  must 
know  better  than  any  other  party  whether 
he  is  or  is  not  interested  in  the  result  of  a 
suit  before  him." — Table  Mountain  O.  &  S. 
Min.  Co.  v.  Waller's  D.  S.  Min.  Co.,  4  Nev. 
218,  97  Am.  Dec.  526.     See  par.  20  et  seq. 

147.  But  under  present  statute  and  rule, 
belief  or  knowledge  of  judge  as  to  his  quali- 
fication can  not  affect  the  fact  of  his  dis- 
qualification.— Adams  v.  Minor,  121  Cal.  372, 
63  Pac.  815. 

148.  Judge  knowing  himself  to  be  dis- 
qualified in  fact,  It  is  not  for  him  to  deny 
motion  if  contrary  "appears  from  the  affi- 
davit or  affidavits  on  file." — People  v.  Comp- 
ton, 123  Cal.  403,  414,  56  Pac.  44. 

149.  Same— Same— Same  —  Teat  of  biaa 
and  prejudice. — Where  the  facts  are  hon- 
estly stated  and  when  so  stated  they  point 
to  certain  conditions  that  would  ordinarily 
influence  men  in  the  business  transactions 
of  life  and  when  applied  to  the  particular 
case  would  lead  a  reasonable  person  to 
hesitate  as  to  whether  or  not  the  judge 
could,  under  the  circumstances,  considering 
the  weakness  of  human  nature,  entirely 
ignore  such  facts  there  should  be  no  hesi- 
tancy in  calling  in  another  judge   so   that 
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the  fountain-head  of  justice  should  be 
above  suspicion. — Johnston  v.  Dakan,  9  Cal. 
App.  522,  524,  99  Pac.  729. 

150.  In  all  cases  where  the  facts  estab- 
lished by  the  affidavits  are  such  as  to  create 
in  the  mind  of  an  honest  litigant  a  sincere 
belief  that  he  can  not  have  a  fair  and  im- 
personal trial  before  the  judge  in  whose 
court  the  action  is  pending,  and  where  the 
facts  are  such  as  to  justify  a  reasonable 
man  in  such  belief  the  ends  of  justice 
would  be  subserved  by  calling  in  another 
judge. — Johnston  v.  Dakan,  9  Cal.  App.  522, 
524,  99  Pac.  729. 

151.  Same — Same — What  does  not  consti- 
tute bias  or  prejudice— Erroneous  ruling:  on 

former  trial  of  same  cause,  is  no  evidence 
of  bias  or  prejudice  in  mind  of  the  Judge. — 
People  v.  Williams,  24  Cal.  31.  See  Graham 
v.  Selbie,  8  S.  D.  604,  608,  67  N.  W.  831. 

152.  This  decision  was  before  the  amend- 
ment of  1897;  the  rule  will  undoubtedly  be 
different  under  the  present  statute. 

163.  Erroneous  rulings  against  a  litigant, 
even  when  numerous  and  continuous,  form 
no  ground  for  a  charge  of  bias  or  prejudice, 
especially  when  they  are  subject  to  review. 
— McEwen  v.  Occidental  Life  Ins.  Co.,  172 
Cal.  6,  155  Pac.  86. 

154.     Same— Same—  Same— Expression     of* 
fixed    opinion    does    not    disqualify    police 
Judge  from  presiding  at  preliminary  hear- 
ing  of   one    charged   with    felony. — Patter- 
son v.  Conlan,  123  Cal.  453,  56  Pac.  105. 

156.  A  judge's  expressions  of  opinion  ut- 
tered in  what  he  conceives  to  be  the  dis- 
charge of  his  judicial  duty  are  not  evidence 
of  bias  or  prejudice,  and  a  remark  made 
upon  receipt  of  the  verdict  that  he  did  not 
see  how  the  Jury  could  possibly  have 
reached  such  verdict  does  not  show  preju- 
dice.— McEwen  v.  Occidental  Life  Ins.  Co., 
172  Cal.  6,  155  Pac.  86. 


154*.  Sane— Same— Same—  Inconsistency 
In  the  demeanor  of  the  Judge  at  the  time 
when  the  verdict  was  returned  with  that  at 
the  time  of  the  previous  submission  of  the 
case  to  the  jury  after  denying  a  motion  for 
a  directed  verdict  in  favor  of  defendant  does 
not  prove  prejudice. — McEwen  v.  Occidental 
Life  Ins.  Co.,   172  Cal.   6,   156   Pac.   86. 


157.  Same— Some— San«— Mayor  having 
prealded  over  council  which  passed  the 
ordinance,  for  violation  of  which  the  de- 
fendant is  being  prosecuted,  does  not  dis- 
qualify him,  on  ground  of  bias  or  prejudice, 
from  presiding,  under  authority  conferred 
by  charter,  at  trial,  as  judge  of  city  court. 
— In  re  Guerrero,  69  Cal.  88,  10  Pac.  261. 

158.  Same  —  Same  —  Same  —  Suggesting 
motion  for  new  trial  upon  minutes  of  court. 

— The  suggestion  of  the  trial  judge  that 
the  motion  for  a  new  trial  should  be  made 
on  the  minutes  of  the  court  does  not  show 
prejudice. — McEwen  v.  Occidental  Life  Ins. 
Co.,  172  Cal.  6,  155  Pac.  86. 
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VI.    SUBDIVISION  5— ACTION  BY  OR 
AGAINST    RECLAMATION 
BOARD,  ETC.     - 

169.     A*    to    construction    of    provision. 

The  provision  in  subdivision  5  must  be  con- 
strued in  connection  with  section  397,  post. 
— Sacramento  &  San  Joaquin  Drainage  Dist. 
v.  Rector,  172  Cal.  885,  156  Pac.  *506. 
See,  also,  par.  167,  this  note. 

160.  Same  —  Provision  re-enactment  of 
former  statutes,  the  meaning  and  purpose 
of  the  provisions  of  which  had  been  settled 
by  past  adjudications,  and  it  must  be  pre- 
sumed that  the  legislature  intended  it  to 
have  the  meaning  and  effect  that  had  been 
given  to  it  by  the  previous  decisions  of  this 
court. — Lind8ay-Strathmore  Irrigation  Dist, 
v.  Superior  Court,  182  Cal.  315,  187  Pac.  1056. 

161.  Amendment  of  1915— Const!  tut  Ion - 
ullty. — Subdivision  5  of  above  section  as 
amended  in  1915,  disqualifying  judges  from 
hearing  causes  involving  real  properties, 
easements,  rights  of  way  and  the  like,  in 
their  respective  counties  belonging  to  rec- 
lamation, levee,  swamp  land  and  drainage 
districts,  and  authorizing  the  governor  to 
call  in  other  judges  to  hear  and  determine 
such  causes,  is  not  unconstitutional  as  be- 
ing a  special  law  as  to  venue,  as  it  ex- 
pressly provides  that  nothing  contained  in 
the  section  "shall  affect  a  party's  right  to  a 
change  of  the  place  of  trial  in  the  cases 
provided  for  in  title  IV,  part  II,  of  the  Code 
of  Civil  Procedure." — Sacramento  &  San 
Joaquin  Drainage  Dist  v.  Rector,  172  Cal. 
385,   156   Pac.  506. 

162.  Such  code  amendment  is  not  uncon- 
stitutional as  being  a  special  law  "regu- 
lating the  practice  in  courts  of  Justice/' 
because  it  fails  to  include  irrigation,  sani- 
tary, protection,  water,  lighting,  and  storm- 
water  districts  and  other  public  agencies, 
since  such  districts  do  not,  as  a  rule,  In- 
volve operations  so  vast  in  an  engineering- 
sense  as  the  districts  mentioned  in  the  sec- 
tion, and  therefore  there  exists  a  valid  dis- 
tinction for  such  classification. — Sacramento 
&  San  Joaquin  Drainage  Dist.  v.  Rector,. 
172  Cal.  385,  166  Pac.  506. 

163.  The  rule  undoubtedly  is  that  any 
classification  of  the  sort  provided  in  such 
section  must  be  founded  upon  some  good 
reason  and  may  not  rest  in  the  arbitrary 
will  of  the  legislature,  but  it  is  also  true 
that  If  good  ground  for  the  classification 
exists  such  classification  is  not  void  be- 
cause it  does  not  embrace  within  it  every 
other  class  which  might  be  included. — Sac- 
ramento ft  San  Joaquin  Drainage  Dist.  t. 
Rector,  172  Cal.  385,  156  Pac,  506. 

164.  Such  code  amendment  is  not  Invalid 
because  it  pern. its  the  parties  to  an  action 
to  waive  the  disqualification  of  the  judge 
of  the  court  of  the  county  wherein  the  sub- 
ject-matter of  the  suit  lies. — Sacramento 
&  San  Joaquin  Drainage  Dist.  v.  Rector,  172 
Cal.  385,  156  Pac.  506. 

166.  Such  amendment  is  not  invalid  be- 
cause  but   one   drainage   district   measure* 
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up  to  its  terms. — Sacramento  &  San  Joaquin 
Drainage  Dist.  v.  Rector,  172  Cal.  385,  156 
Pac,  506. 

1M.  Irrigation  district— A-  "public  agen- 
cy" wltala  the  provision*  of  subdivision  5 
of  above  section,  under  the  ejusdem  gen- 
eris rule  of  interpretation. — Lindsay-Strath - 
more  Irrigation  Dist.  v.  Superior  Court,  182 
Cal.  315,  187  Pac.  1056. 


167.  Pkraae  "provided  for  or  approved,'9 
etc— Construed. — The  phrase  "provided  for 
or  approved  by  the  reclamation  board  of 
the  state  of  California"  does  not  qualify  all 
of  the  words  including  and  following  the 
words  "real  property";  it  limits  only  the 
word  "work." — Sacramento  &  San  Joaquin 
Drainage  Dist.  v.  Rector,  172  Cal.  885,  156 
Pac.  506. 


§170a.    JUDGES  DISQUALIFIED  FOB  APPELLATE  TRIBUNAL.     No 

justice,  judge,  or  justice  of  the  peace,  before  whom  a  cause  or  question  may 

have  been  tried  or  heard,  shall  sit  or  act,  in  an  appellate  tribunal,  on  the  trial 

or  hearing  of  such  cause  or  question. 

History:  Enactment  approved  May  8,  1919,  Stats,  and  Amdts.  1919, 
p.  454.    In  effect  July  22,  1919. 

§171.    CERTAIN  JUDGES  OB  COUNTY  CLERK  NOT  TO  PRACTISE 

LAW.    No  justice  or  judge  of  a  court  of  record,  or  county  clerk,  shall  practise 

law  in  any  court  of  this  state,  nor  act  as  attorney,  agent,  or  solicitor  in  the 

prosecution  of  any  claim  or  application  for  lands,  pensions,  patent  rights,  or 

other  proceedings,  before  any  department  of  the  state  or  general  government, 

or  courts  of  the  United  States,  during  his  continuance  in  office ;  nor  shall  any 

justice  of  the  peace  practise  law  before  any  justice's  court  in  the  county  in 

which  he  resides. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  42;  March  14,  1881,  Stats,  and 
Amdts.  1881,  pp.  78,  80. 

CEBTAIN  JUDGE8  NOT  TO  PBACTISE 

LAW. 

1.  Police  judges — Whether  section  applies  to. 

2.  Recorder's  court — Justice  of  peace  may  not 

practise  in. 

1.  Police  Judges  —  Waetaer  this  aeerloa 
applies  to  a  police  judge  appointed  in  a 
city  and  having:  jurisdiction  concurrent 
with  that  of  a  justice  of  the  peace  therein, 
not  decided. — Baird  v.  Justice  Court,  11  Cal. 
App.  439,  441,  106  Pac.  269. 


2.  Recorder's  court— Justice  of  peace  max 
mot  practise  la. — In  view  of  the  nature  and 
jurisdiction  of  a  recorder's  court,  it  comes 
within  the  spirit  and  policy  and  prohibition 
of  the  above  section,  and  a  justice  of  the 
peace  of  the  county  can  not  be  permitted  to 
practise  therein. — Cook  v.  Noble,  181  Cal. 
720,  186  Pac.  160. 

As  to  mandamus  mot  lylms;  to  compel 
performance  of  Illegal,  ete«,  act,  see,  post, 
8  1086,  note. 


§172.  NO  JUDICIAL  OFFICES  TO  HAVE  PARTNER  PRACTISING 
LAW.  No  justice,  judge,  or  other  elective  judicial  officer,  or  court  commis- 
sioner, shall  have  a  partner  acting  as  attorney  or  counsel  in  any  court  of  this 

state. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  42. 

1 173.     SAME.    [Repealed.] 

History:    Enacted  March  11,  1872;  repeal  approved  April  1,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt),  p.  21. 
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§§  176-178  POWERS  OUT  OF  COURT— IN  PROCEEDINGS — CONTEMPT.  [Pt.  I, 

CHAPTER  IV. 

INCIDENTAL  POWERS  AND  DUTIES  OF  JUDICIAL  OFFICERS. 

S  176.     Powers  of  judges  out  of  court.  §  178.     To  punish  for  contempt. 

i  177.    Powers  of  judicial  officers  as  to  con-      $  179.     To  take  acknowledgments  and  affida- 
duct  of  proceedings.  vite. 

§  176.    POWERS  OF  JUDGES  OUT  OF  COURT.    A  justice  or  judge  may 

exercise  out  of  court  all  the  powers  expressly  conferred  upon  a  justice  or 

judge,  as  contradistinguished  from  the  court. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  42. 


POWERS  OF  JUDGES  OUT  OF  COURT.  1.     Power*  of  Judffe  at  chambers— Geaer- 

ally, — as  to,  see,  ante,  $S  165,  166  and  notes. 


1.  Powers  of  judge  at  chambers — Generally. 

2.  Same — Extension  of  time — Locus  of  act. 


2.     Same— Extension     of    time— Locus    of 

act. — Extension  of  time  in  which  to  prepare 

As    to    validity  of   statute    Imposing;   ap-      and    serve    statement    on    motion    for    new 

pointing;  power  oa  Judges,  see  note  18  Ann.       trial,  and  in  county  other  than  in  which  the 

Cas.  1189.  trial    took    place.  —  Matthews    v.    Superior 

Court,  68  Cal.  638,  641,  10  Pac.  128. 

§  177.    POWERS  OF  JUDICIAL  OFFICERS  AS  TO  CONDUCT  OF  PRO- 
CEEDINOS.    Every  judicial  officer  shall  have  power: 

1.  To  preserve  and  enforce  order  in  his  immediate  presence,  and  in  proceed- 
ings before  him,  when  he  is  engaged  in  the  performance  of  official  duty ; 

2.  To  compel  obedience  to  his  lawful  orders  as  provided  in  this  code ; 

3.  To  compel  the  attendance  of  persons  to  testify  in  a  proceeding  before  him, 
in  the  cases  and  manner  provided  in  this  code ; 

4.  To  administer  oaths  to  persons  in  a  proceeding  pending  before  him,  and 
in  all  other  cases  where  is  may  be  necessary  in  the  exercise  of  his  powers  and 

duties. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  42. . 

INCIDENTAL  POWERS.  2.     Justice*    of    peace  —  May     administer 

1.  Incidental  powers  of  courts— Generally.  oatM»    and    certify    to    complaint    charging 
.     T      .         m*            _,          ,    .   .  .            *              person   with   commission   of   crime. — People 

2.  Justice  of  peace— May  administer  oaths.  v  Le  Royf  65  Cal   613>  615>  4  Pac   649 

3.  Who  may  administer  oaths-Generally.  ^    Wmo    m(|y    .a^,^    oatas-Geaer- 


1.     Incidental    powers    of    courts—  Gcner-       ally. — See,  post,   $  179,   note  pars.   8-10. 
ally. — As    to,    see,    ante,    $  128    and   note. 

§178.    TO  PUNISH  FOR  CONTEMPT.    For  the  effectual  exercise  of  the 

powers  conferred  by  the  last  section,  a  judicial  officer  may  punish  for  contempt 

in  the  cases  provided  in  this  code. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  42. 

POWER  TO  PUNISH  FOR  CONTEMPT.  3.     Same— Rlarat  to  pualsa  attorney.— The 

,^.^        x     -  i.T'i.«>        -*.  court  has  not  the  power  to  deny  the  risrht 

1    Contempt  of  court-In  justices'  court.  of  a  Tegul&rly  1Icensed  attoPne£  resularty 

2.  Same — In  other  courts.  employed  by  a  litigant  to  represent  him  in 

3.  Same— Right  to  punish  attorney.  the  triftl  of  *  case,   to  participate  in  such 

trial,   even   thougrh   such  attorney  might  at 

1.  Coatempt  of  *ourt— la  Justices'  courts,       8ome  time  ,n  the  pr0gre8s  of  the  trlal  have 

—as  to.  see,  post,  5  *06  and  note.  Deen    gunty  of   contumacious   conduct,   and 

2.  Same — la    other    courts, — as    to,    see,       to  punish   him  as  for  contempt  of  court  if 
post,  §  1209  and  note.  he  attempts  actively  to  represent  his  client 

As  to  former  aad  present  rule  as  to  con-       at   the   trial. — Platnauer   v.   Superior  Court- 
tempts  of  court,  see,  ante,  8  170,  pars.  72-74.       82  Cal.  App.   468,  163  Pac.  287. 
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§  179.  TO  TAKE  ACKNOWLEDGMENTS  AND  AFFIDAVITS.  Each  of 
the  justices  of  the  supreme  court,  and  judges  of  the  superior  courts,  shall  have 
power  in  any  part  of  the  state,  and  every  justice  of  the  peace  within  his  city 
and  county,  or  county,  and  a  judge  of  a  police  or  other  inferior  court  within 
his  city  and  county,  city,  or  town  to  take  and  certify : 

1.  The  proof  and  acknowledgment  of  a  conveyance  of  real  property,  or  of 
any  other  written  instrument; 

2.  The  acknowledgment  of  satisfaction  of  a  judgment  of  any  court; 

3.  An  affidavit  or  deposition  to  be  used  in  this  state. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  42. 


JUDICIAL   OFFICERS— MAY   TAKE    AC- 
KNOWLEDGMENTS, ADMINISTER 
OATHS,  ETC. 

1.  Acknowledgments — Of   conveyances. 

2.  Same — Of  satisfaction  of  judgment. 

3,4.  Same — Who  may  take  —  Justice  of  the 
peace. 

5.  Same — Same — Recorder  of  city  court. 

6,7.  Affidavits — Who  empowered  to  take. 

8.  Depositions — Generally. 

9.  Oaths — What   officers  authorized   to  ad- 

minister. 

10.  Same — 8ame — District  attorney. 

11.  Same — Same — Justice  of  the  peace. 

12.  Same — Same — Recorder  of  city. 

13.  Same — Same — United  States  commission- 

er, not. 

1.     Acknowledgments— Of    conveyance*, — 

as  to  generally,  see,  post,  81971  and  note; 
also  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  55  1180 
et  seq.  and  notes. 


2.     Same— Of  satisfaction  of  Judgment* — 

as  to  generally,  see,  post,  5  676  and  notes. 

8.  Same— Who  may  take— Justice  of  the 
peace  may  take  acknowledgments,  but  his 
jurisdiction  in  such  matters  is  limited  to  his 
own  county. — Middlecoff  v.  Hemstreet.  135 
Cal.  173,  175,  67  Pac.  768. 

4.  Where  certificate  of  acknowledgment 
is  by  justice  of  peace  of  another  county, 
it  must  be  accompanied  by  certificate  of 
county  clerk  of  that  county,  to  entitle  the 
instrument  to  be  recorded. — Middlecoff  v. 
Hemstreet,  135  Cal.  173,  175,  67  Pac.  768. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  8  1194 
and  note. 


ft.     Same— Same— Recorder  of  city   court, 

under  Municipal  Corporation  Act,  having 
dual  jurisdiction  and  functions,  that  of  jus- 
tice of  peace  in  some  matters,  and  recorder 
in  others,  he  may   perform  all  duties  and 


have  powers  of  ordinary  magistrate;  he  may, 
like  justice  of  peace,  take  and  certify  ac- 
knowledgments and  affidavits. — See  Prince 
v.  Fresno,  88  Cal.  407,  410,  26  Pac.  606. 

0.  Affidavits  —  Who  empowered  to  ad- 
minister,— as  to  generally,  see,  post,  §§  259, 
2012,  2093  and  notes;  also  pars.  9-12,  this 
note. 

7.  Affidavits  may  be  taken  and  certified 
by  city  recorder. — Prince  v.  Fresno,  88  Cal. 
407.  410,  26  Pac.  606. 

See  par.  5,  this  note. 

« 

8.  Depositions  —  As  to  generally.  —  See, 
post,  8  2019  and  note. 

0.  Oaths— What  officers  authorised  to  ad- 
minister,— as  to,  in  connection  with  this 
section  of  code,  see,  post,  sections  259,  2012, 
2093  and  notes;  Kerr's  Cyc.  Pol.  Code,  2d  ed., 
88  1028,  4103,  4118,  and  notes. 

See,  also,  Winder  v.  Hendricks,  56  Cal. 
464,  465;  Garfleld  v.  Wilson,  74  Cal.  175,  177, 
16  Pac.  620;  People  v.  Le  Roy,  65  Cal.  613, 
615,  4  Pac.  649;  Prince  v.  Fresno,  88  Gal. 
407,  410,  26  Pac.  606;  Haile  v.  Smith,  128 
Cal.  416,  420,  60  Pac.  1032. 

10.  Same  —  Same  —  District  attorney  has 

general  power  to  take  and  certify  oaths 
under  sections  1028,  4103,  and  4118  of  the 
Political  Code,  and  may  therefore  take  and 
certify  pleadings. — Haile  v.  Smith,  128  Cal. 
415,    420,    60    Pac.    1032. 

11.  Same— Same     Justices    of    the    peace 

may  administer  and  certify  oaths. — See, 
ante,  8  177,  note  par.   2. 

12.  Same— Same— Recorder    of    city    may 

administer  oaths. — See  par.  7,  this  note. 

13.  Same  —  Same  —  United  States  court 
commissioner,  is  not  empowered  to  admin- 
ister oaths  within  meaning  of  section  1494 
of  Civil  Code;  hence  administrator  or  ex- 
ecutor can  not  be  sued  upon  rejected  claim 
by  citizen  of  this  state  sworn  to  before 
commissioner  of  United  States  court. — Win- 
der v.  Hendricks,  56  Cal.  464;  Garfleld  v* 
Wilson,  74  Cal.  176,  177,  16  Pac.  620. 
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CHAPTER  V. 

MISCELLANEOUS  PROVISIONS  RESPECTING  COURTS  AND  JUDICIAL  OFFICERS. 

§  182.     Subsequent  applications  for  orders  re-      1 185.  Proceedings   to    be   in     English    lan- 
fused,  when  prohibited.  guage. 

$  183.     Violations  of  preceding  section.                  §  186.  Abbreviations  and  figures. 

|  184.    Proceedings  not  affected  by  vacancy      ft  187.  Means  to  carry  jurisdiction  into  ef- 

in  office.  feet. 

5  188.  Funds  paid  by  order  of  court. 

§  182.    SUBSEQUENT  APPLICATIONS  FOR  ORDERS  REFUSED,  WHEN 

PROHIBITED.    If  an  application  for  an  order,  made  to  a  judge  of  a  court  in 

which  the  action  or  proceeding  is  pending,  is  refused  in  whole  or  in  part,  or 

is  granted  conditionally,  no  subsequent  application  for  the  same  order  shall  be 

made  to  any  court  commissioner,  or  any  other  judge,  except  of  a  higher  court ; 

but  nothing  in  this  section  applies  to  motions  refused  for  informality  in  the 

papers  or  proceedings  necessary  to  obtain  the  order,  or  to  motions  refused 

with  liberty  to  renew  the  same. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  43. 

SUBSEQUENT    APPLICATIONS,   MO- 
TIONS, ETC. 

1.  Motions  and  orders — Generally. 

2.  Same — Burden  of  proof. 

3.  Same — Construction  of  section. 

4.  Motion — New  for  new  trial. 

5.  Same  —  Inadvertently   or   prematurely 

denying. 

6.  Same — Informality  in  papers  or  pro- 

ceedings. 

•  7.  Same — Denial  of — What  constitutes — 
Dismissing  and  denying. 

8.  Same — Same — Dismissal  without  preju- 

dice. 

9.  Same — Same — Striking  from  calendar. 
10,11.  Same — Granting  leave  to  renew. 

12.  Same — Same— Doctrine  of  res  adjudi- 

cata. 

13.  Same  —  Same  —  Leave  —  Granted      at 

chambers. 

14.  Same — Same — Same — What  granted  by 

other  judge. 

15.  Same — Vacating    order   on — When   al- 

lowed. 

16.  Orders — Appealable — Generally. 

17.  Same — Vacating. 

1.  Motions  and  orders— Generally,— ras  to, 

see,  post,  §§  1003  et  seq.  and  notes. 

2.  Same— Borden  of  proof. — Upon  the  re- 
newing of  a  motion  once  denied  the  party 
making:  the  same  must  show  that  the  denial 
was  because  of  informality  in  the  papers  or 
proceedings  or  that  liberty  to  renew  the  mo- 
tion was  granted. — Victor  Power  &  M.  Co. 
v.  Cole,   11   Cal.  App.  497,  603,  105   Pac.   758. 

3.  Same— Construction  of  section. — Where 
the  first  application  was  to  have  an  execu- 
tion   issued    in    accordance    with    the    judg- 


ment, and  an  error  was  made  in  the  amount 
of  money  judgment,  and  a  second  applica- 
tion Is  made  to  another  judge  presiding  In 
the  same  court  for  a  correction  of  the  error 
in  the  first  order,  these  facts  have  no  appli- 
cation to  this  section. — Harbaugh  v.  Las- 
sen Irrigation  Co.,  31  Cal.  App.  764,  161  Pac. 
755. 

4.  Motion— New  for  new  trial  can  not  be 

filed  after  first  has  been  adversely  decided, 
even  where  such  adverse  decision  was  for 
failure  to  prosecute,  without  having  first 
obtained  leave;  remedy  is  by  appeal  from 
first  order. — See  Coombs  v.  Hibberd,  43  Cal. 
452,  453;  Thompson  v.  Lynch,  43  Cal.  482: 
People  v.  Center,  61  Cal.  191,  194;  Dorland 
v.  Cunningham,  66  Cal.  484,  486,  6  Pac.  135; 
Goyhlnech  v.  Goyhinech,  80  Cal.  409,  22  Pac. 
175. 

5.  Same  —  Inadvertently  or  prematurely 
denying. — Rule  is  otherwise  where  court  has 
prematurely  or  inadvertently  made  the  or- 
der.— See  Odd  Fellows*  Sav.  Bank  v.  Deu- 
prey,  66  Cal.  168,  170,  4  Pac.  1173. 

0.  Same— Informality  In  papers  or  pro- 
ceedings, where  motion  is  denied  for,  it 
seems  that  it  may  be  renewed  without 
leave  of  court  or  officer  refusing  same  hav- 
ing been  first  procured. — Hitchcock  v.  Mc- 
Elrath,  69  Cal.  634,  11  Pac.  487. 

7.  Same— Denial  of— What  cons tltn ten — 
Dismissing  and  denying. — Dismissing  motion 
as  to  one  party  and  denying  it  as  to  other 
party  appellee,  is  final  disposition  within 
meaning  of  this  section,  and  renewed  mo- 
tion to  dismiss  appeal  will  not  be  considered 
upon  final  hearing  of  appeal  by  supreme 
court. — Hellings  v.  Duvall,  131  Cal.  618,  63 
Pac.  1017. 

8.  Same— Same— Dismissal  without  prej- 
udice of  motion  is  not  refusal  by  court  to 
grant  in  whole  or  in  part  within  meaning  of 
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above  section. — Wolff  v.  Canadian  Pac.  R. 
Co.,   89  Cal.  332,   338,   26  Pac.  825. 

».     Same— -Same— -Striking    from    calendar 

motion  for  new  triai  is  equivalent  to  denial 
of  the  motion. — Lang  v.  Superior  Court, 
71  Cal.  491,  493,  12  Pac.  306. 

10.  Same     Granting  leave  for  renewal  of 

ordinary  motions,  where  jurisdiction  is  not 
limited  by  statute,  is  in  discretion  of  judge 
hearing  and  denying  motion;  and  this  dis- 
cretion will  not  be  interfered  with  except 
In  cases  of  palpable  .  abuse. — Bowers  v. 
Cherokee  Bob,  46  Cal.  279;  Hitchcock  v. 
McElrath,  69  Cal.  634,  11  Pac.  487;  Johnston 
v.  Brown,   115  Cal.  694,   697,   47  Pac.   686. 

11.  This  leave  may  be  granted  after  orig- 
inal motion  has  been  denied. — Hitchcock  v. 
McElrath,  69  Cal.  634,  11  Pac.  487;  Kenney 
v.  Kelleher,  63  CaL  442.  See  Johnston  v. 
Brown,  115  Cal.  694,  697,  47  Pac.  686. 


12.  Same— Same— Doctrine  of  re*  adjndl- 

eata  is  not  applicable  to  motions  in  pending 
action. — Johnston  v.  Brown,  115  Cal.  694, 
47  Pac.  686;  Ford  v.  Doyle,  44  Cal.  635;  Bow- 
ers v.  Cherokee  Bob,  46  Cal.  279. 

As  to  rea  adjudleata  and  atare  deefsls,  see, 
ante,  8  53,  note  Part  XXV. 

13.  Same  —  Same  —  Leave  —  Granted      at 


chamber*. — Leave  to  renew  motion  may  be 
granted  at  chambers. — Kenney  v.  Kelleher, 
63  Cal.  442. 

Aa  to  what  may  be  done  at  chambera,  see, 
ante,  5  166,   note  pars.  8-12. 

Aa  to  what  may  not  be  done  at  chambera* 

see,  ante,  5  166,  note  pars.  13-23. 

14.  Same— Same— Same  —  What  granted 
by  other  judge. — Motion  denied  by  one  judge 
can  not  be  reopened  by  another  judge. — 
Enderlin  State  Bank  v.  Jennings,  4  N.  D. 
228,  236,  59  N.  W.  1068. 

15.  Same— Vacating  order  on— -When  al- 
lowed.— Vacating  order  on  motion  for  new 
trial  is  not  permissible,  unless  court  has  in- 
advertently or  prematurely  made  the  order. 
— Odd  Fellows'  Sav.  Bank  v.  Deuprey,  66 
Cal.  168,  170,  4  Pac.  1172;  Carpenter  v.  Su- 
perior Court,  75  Cal.  596,  19  Pac.  174;  Brown 
v.  Cline,  109  Cal.  156,  159,  41  Pac.  862. 

See  par.  5,  this  note;  also,  post,  5  937  and 
note. 

10.     Orders  —  Appealable  —  Generally, — as 

to,  see,  post,  $  939  and  note. 

17.  Same— Vacating  order, — as  to  gener- 
ally,— see  par.  13,  this  note;  and  post,  $  937 
and  note. 


§  183.    VIOLATIONS  OF  PRECEDING  SECTION.    A  violation  of  the  last 

section  may  be  punished  as  a  contempt;  and  an  order  made  contrary  thereto 

may  be  revoked  by  the  judge  or  commissioner  who  made  it,  or  vacated  by  a 

judge  of  the  court  in  which  the  action  or  proceeding  is  pending. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  43. 


MOTION8  DO  WITHOUT  LEAVE- 
CONTEMPT. 

1.  Contempts — Generally. 

2.  Motion  renewed  without  leave — Striking. 

3.  Orders— -Vacating — Generally. 

1.  Contempt*— Generally, — as  to,  see,  post, 
|  1209;  also,  ante,  fi  170,  note  pars.  36,  37, 
and  S  178  and  note. 


2.     Motion  without  leave— Striking  out. — 

In  those  cases  in  which  a  motion  is  made 
without  leave  the  papers  are  properly 
stricken  from  flies. — People  v.  Center,  61 
Cal.   191,    194. 

8.     Orders— Vacating;  —  Generally, — as    to, 

see,  post,  S  937  and  note;  also,  ante,  9  182, 
note  pars.  6,  16,  17. 


§184.  PROCEEDINGS  NOT  AFFECTED  BY  VACANCY  IN  OFFICE.  No 

proceeding  in  any  court  of  justice,  in  an  action  or  special  proceeding  pending 
therein,  shall  be  affected  by  a  vacancy  in  the  office  of  all  or  any  of  the  judges 

thereof. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  43. 

An  to  vneanelen— Generally, — see,  ante,  §  42,  note,  and  §  70,  note. 

§185.  PROCEEDINGS  TO  BE  IN  ENGLISH  LANGUAGE.  Every  written 
proceeding  in  a  court  of  justice  in  this  state  shall  be  in  the  English  language, 
and  judicial  proceedings  shall  be  conducted,  preserved,  and  published  in  no 

other. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  43. 
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1.  Spanish  lansruase.— The  original  sec- 
tion provided  that  every  written  proceeding 
in  a  court  of  Justice  or  before  a  Judicial 
officer,  in  the  counties  of  San  Luis  Obispo, 


Santa  Barbara,  Los  Angreles,  and  San  Diego 
might  be  in  either  the  English  or  Spanish 
language.— See,  post,   (  1056  and  note. 


§186.  ABBREVIATIONS  AND  FIGURES.  Such  abbreviations  as  are  in 
common  use  may  be  used,  and  numbers  may  be  expressed  by  figures  or  numerals 
in  the  customary  manner. 

uSrsE  ssiSTA  ;s?:p.rndment  approTed  *■*  *• 

ABBREVIATIONS— NUMERALS- 
SYMBOLS. 

1,2.  Construction  of  section — As  to  sen- 
erally.  * 

3.  Same — Rule  a  deduction  of  funda- 

mental principle. 

4.  Conventional    expressions   and   arbi- 

trary signs. 

5,6.  Abbreviations — Judicial    notice — Of 
common  words. 

7.  Same — Same — Same  —  "Pres."  and 

"Secy." 

8.  Same — Same — Of  Christian  names. 

9,10.  Same  —  Same  —  Of  places— In  gen- 
eral. 

11, 12.  Same— Same— Same— Division  of  an- 
other state  into  counties. 

13.  Same— Same — Same  —  Geographical 

divisions  of  Union  into  separate 
states. 

14.  Same — Same — Same  —  Named  place 

not  within  state. 

15, 16.  Same  —  Same  —  Same  —  Particular 
parts  of  counties. 

17-22.  Same — Same— Same— Places  out  of 
state. 

23.  Same — Same— Same  —  Of  time  —  In 

general. 

24.  Same — Same — Same  —  Of  days  and 

months. 

25.  Same — Elision — As    to    marks    of— 

Generally. 

26.  Same  —  Same  —  Elided    words    and 

shortened  expressions. 

27.  Same— Same— Same  —  "Afft."  and 

' '  conf c. '  '—In  attorney 's  bill. 

28.  Same  — Same  —  Same  —  "Dec.  22 

'88. ' '  ' 

29.  Same— Same — Same — "M'f  'g  Co." 

30.  Same — Same — Same — "Wash." 

31-  33.  Same— Figures,  or  figures  and  sym- 
bols. 

34.  Same — Same — Commercial  and  tech- 

nical abbreviations  of  phrases. 

35.  Same  —  Initials  —  In  description  of 

person. 

36-  44.  Same — Same — In  description  of  land 
— Judicial  notice. 

45.  Same— Same— Insufficiency  in  indict- 
ment. 


220 


46.  Same— Marks  for  dollars  and  cents. 

47.  Same  —  Same  —  Expressed    only    in 
Arabic  numerals. 

48.  Same— Same— "Fifty-two    25-100." 

49.  Same— Same— Same— In  promissory 

50.  Same— Same  — "Four  hundred  and 
two  and  50-100  dollars." 

51.  Same— Same— "Value  of  tract  572  • 
^5,  damages  sustained  527.75,  to- 
tal value  of  damages  1,100.00. ' ' 

52.  Same— Printer's  marks  and  abbre- 
viations. 

53.  Same— Punctuation. 

54.  Same— Shortened  words  and  expres- 
sions. v 

55.  Same— Symbols— As  to  generally. 

56.  Same— Same — "&  int." 
57, 58.  Same— Terms  of  science  or  art. 

59.  Same— In  pleadings  and  proceedings 
in  court.  s 

60.  Same — Same — "Admr." 

61.  Same— Same— "C.  B  &  Q.  R.  Co  " 

62.  Same— Same— "E.  H."  and  "Ed- 
ward H." 

63.  Same  — Same  — Men  are  known  by 
their  Christian  or  baptismal  name 

64.  Same -Same -Men  are  known  by 
their  initials. 

65.  Same— Same— Same— It  is  very  bad 
practice. 

66.  Same  —  Same  —  Same  —  Initials  of 
partners. 

67.  Same— Same— Same— Mixture  of  in- 
itials—As  fatal  as  use  of  wronir 
name.  6 

68.  Same  —  Same  —  Omitted  Christian 
name. 

69.  Same — Same— In   indictment  — "A 
Burbank,  foreman." 

70.  Same— Same— In  bail  bond— Initials. 
71,  72.  Same  —  Same  —  In     judgment  —  Ren- 
dered for  "383.18  debt  and  2  39 
costs. ' ' 

73.  Same— Same— In  holographic  will. 

74.  Same— Same— Same— Letters  in  date 
line  printed. 

75.  Same— Parol  evidence  to  explain. 

76.  Same— Same— Abbreviation  of  name 
of  grantee  in  deed. 
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77.  Same — Same — Blaze   upon   tree   and 

pile  of  stone. 

78.  Same— Same— ' 'CLRP  oats. ' ' 
79-84.  Same— Same— " J.  P."  and  "C." 

85.  Same— Same— "M"  in  face  of  treas- 

ury note. 

86.  Same  —  Same  —  "M'f'g.    Co."    in 

deed. 

87.  Same— Same— "Mech's    bank"    in 

face  of  note. 
38.  Same — Same  —  Mercantile  abbrevia- 
tions. 

89.  Same  —  Same  —  Same — "mr.  officer. 

Attach  Suff." 

90.  Same— Same— Same— "R  L  D"  and 

"W  M  L  D,"  in  records  of  in- 
ternal revenue  collector. 

91.  Same — Same — Same— "15  bbls  T  J 

Monarch  2.50,  I860." 

92.  Same  —  Same  —  Same  —  "120  ft 

Washt.  st.  S.  W,  cor.  out.  66. ' ' 

93.  Same — Same— Short  and  incomplete 

terms. 

94.  Same— Same— Same  — Legal  signifi- 

cation not  acquired  by  abbrevia- 
tions. 

95.  Same  — Same  —  Same —  Usage   and 

custom. 

96.  Same— Same  —  Same  —  "  150    casks 

one  ton  each  best  EXPP  madder, 

121-4,  6ms." 
97- 146.  Illustrations— Of  abbreviations. 
147- 152.  Same— Of  symbols. 
153- 156.  Same — Same — In  tax  assessment. 

1.  CoutractloB  of  acction — A«  to  gener- 
ally. — This  section  simply  applies  to  judicial 
proceedings  a  rule  elsewhere  universal. — 
In  matter  of  Lakemeyer,  136  Cal.  28,  66  Pac. 
961. 

2.  This  provision  refers  to  and  adopts 
the  usage  of  merchants  in  this  regard. — In 
matter  of  Lakemeyer,   135   Cal.   28,   66  Pac. 

961. 

See  pars.  81-34,  46-61,  this  note. 

3.  Same — Role  •  deduction  of  funda- 
mental principle  of  interpretation,  to  wit, 
that  contracts  are  to  be  interpreted  accord- 
ing to  intention  of  the  parties. — In  matter 
of  Lakemeyer,   135  Cal.  28,  66  Pac.  961. 

See,  post.  S 1856  and  note;  also  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  5§  1317,  1636,  and 
notes. 

4.  Conventional  cxpreaaton*  and  arbitrary 
aUsna  are  to  be  regarded  as  abbreviations 
where  they  have  passed  into  common  use, 
such  as  punctuation  marks,  Arabic  numer- 
als, mathematical  signs,  and  similar  signs 
used  by  merchants,  printers,  and  the  like. — 
In  matter  of  Lakemeyer.  135  Cal.  28,  66  Pac. 

$61. 

See  pars.  31-34,  46-53,  65,  this  note. 

0.  Abbreviations  —  Judicial  notice  —  Of 
fonmon  words  and  parage*,  meaning  of 
which  is  unambiguous,  universal  and  not 
technical. — In  matter  of  Lakemeyer,  135  Cal. 


28,  66  Pac.  961.  See  Ala.  Morley  v.  Martin, 
37  Ala.  216,  221;  Pickens  v.  State,  58  Ala. 
364.  Ga.  Studstill  v.  State,  7  Qa.  2;  Stephens 
v.  State,  11  Ga.  225,  240.  111.  Kile  v.  Town 
of  Yellowhead,  80  111.  208.  Ind.  Jordan  D. 
A  D.  Co.  v.  Wagoner,  33  Ind.  50;  United 
States  E.  Co.  v.  Keefer,  69  Ind.  263;  Frazer 
v.  State,  106  Ind.  471,  7  N.  E.  203.  Me.  State 
v.  Reed,  35  Me.  489,  68  Am.  Dec.  727;  rftate 
v.  Intoxicating  Liquors,  Moffltt  Claimant,  73 
Me.  278.  Masa.  Commonwealth  v.  Kingman, 
80  Mass.  (14  Gray)  85;  Commonwealth  v. 
Hagarman,  92  Mass.  (10  Allen)  401.  Miss. 
Kelly  v.  State,  3  Smed.  &  M.  518.  Mo.  Fen- 
ton  v.  Perkins,  3  Mo.  106.  Tex.  Brown  v. 
State,  16  Tex.  App.  245,  247;  Malton  v.  State,  • 
29  Tex.  App.  527,  16  S.  W.  423. 

6.  Courts  take  judicial  notice  of  the 
meaning  of  abbreviations  of  words  com- 
monly used.  This  is  the  rule  in  respect  of 
courts  and  judicial  officers,  and  is  the  rule 
applied  in  ascertaining  the  meaning  of 
words  shortened  in  common  use  by  abbre- 
viating them.  Abbreviations  form  part  of 
language  and  do  not  differ  essentially  in 
their  nature  from  words  which,  like  them 
are  themselves  merely  signs  of  thoughts. — 
Union  Trust  Co.  v.  Ensign-Baker  Refining 
Co.,  29  CaL  App.  641,  167  Pac.  613. 

7.  Same — Same — "Pre».w  and  "Secy." — The 
use  of  the  abbreviations  "Pres."  and  "Secy.,1" 
in  designating  the  official  capacities  in 
which  the  president  and  secretary  of  the 
corporation  maker  signed  a  note,  is  suffi- 
cient to  show  official  capacity. — Union  Trust 
Co.  v.  Ensign-Baker  Refining  Co.,  29  Cal. 
App.  642,  157  Pac.  613. 

8.  Same— Same  —  Of    Christian    names.  — ' 

Ordinary  and  commonly  used  abbreviations 
of  Christian  names  are  taken  judicial  notice 
of  by  courts. — Ga.  Studstill  v.  State,  7  Ga. 
2;  Stephen  v.  State,  11  Ga.  225,  240;  Goodell 
v.  Hall,  112  Ga.  435,  37  S.  E.  726.  Mo.  Han- 
ley  v.  Blanton,  1  Mo.  49;  Fenton  v.  Perkins, 
3  Mo.  106,  144;  Birch  v.  Rogers,  3  Mo.  227. 
Weaver  v.  McElhenon,  13  Mo.  89;  Parry  v. 
Woodson,  33  Mo.  347,  84  Am.  Dec.  51. 

0.     Same— Same— Of  place*— In  general. — 

Usual,  common,  and  well-understood  abbre- 
viations within  state,  or  out  of  state,  will 
be  judicially  noticed  by  court  and  need  not 
be  proven.  Thus,  it  has  been  held  that 
where  a  note  is  made  payable  at  designated 
place  "Ind.,"  courts  will  take  notice  that 
it  is  payable  at  place  In  state  of  Indiana. 
— Burroughs  v.  Wilson,  69  Ind.  536;  Locke  v. 
Merchants  Nat.  Bank,  66  Ind.  353,  364.  See 
Miller  v.  Powers,  16  Ind.  410;  Parkinson  v. 
Finch,  45  Ind.  122. 

10.  It  is  thought  that  common  abbrevia- 
tions of  well-known  places  in  other  states, 
and  of  names  of  other  states,  as  divisions 
of  Union,  may  be  judicially  noticed;  but 
not  that  such  other  places  are  within  par- 
ticular state  or  territory.  However,  courts 
will  take  judicial  notice  that  a  well-known 
place,  such  as  the  province  of  Upper  Can- 
ada,  forms  no  part  of  the  Union,  and  the 
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like. — See  Lazier  v.  Westcott,  26  N.  T.  -146. 
82  Am.  Dec.  404. 

See  par.  17,  this  note. 

11.  Same — Same— Same— Division  of  ■■- 
other  state  late  counties,  or  known  towns 
and  cities  of  any  other  state,  can  not  be 
recognized  judicially  by  courts  of  a  state 
(and  consequently  well-known  abbrevia- 
tions of  such  counties  or  towns  can  not  be 
taken  judicial  notice  of). — See  Andrews  v. 
Hoxie,  6  Tex.  171,  184. 

12.  Otherwise  as  to  subdivisions  of  the 
state. — See  Harding:  v.  Strong:,  42  111.  148, 
89  Am.   Dec.  415. 

18.  Same  —  Same  —  Same  —  Geographical 
division  of  the  Union  Into  separate  states* 

courts  may  take  judicial  notice  of,  and  the 
division  of  their  own  state  into  counties. — 
Richardson  v.  Williams,  2  Port.  (Ala.)  289, 
242.  See  Harding:  v.  Strong;,  42  111.  148,  89 
Am.   Dec.   415. 


14.  Same— Same— Same— Named  place  aot 
within  state  court  can  not  judicially  know. 
— Garner  v.  Tiffany,  1  Ala.  167.  See  Dey- 
bel's  Case,  4  Barn.  &  Aid.  248,  6  Eng.  C.  L. 
413;  Brant  v.  Thompson,  2  Ad.  &  El.  789, 
42  Eng*.  C.  L.  918. 


15.  Same— Same— Same— Particular  parts 
of  counties,  their  location,  situation,  and 
distance  can  not  be  taken  judicial  notice 
of. — Deybel's  Case,  4  Barn,  ft  Aid.  243,  6 
Eng.  C.  L.  413.  See  Henry  v.  King;,  2  Barn. 
ft  Aid.  301. 

16.  But  notice  that  a  particular  county 
is  within  the  state  will  be  taken  judicial 
notice  of. — Harding  v.  Strong,  42  111.  148, 
89  Am.  Dec.  416. 


17.  Same— Same  —  Same  —  Places  oat  of 
state. — Judicial  notice  can  not  be  taken  by 
courts  of  one  state  of  places  without  the 
state. — Riggen  v.  Collier,  6  Mo.  568,  673. 

See  par.  10,  this  note. 

18.  As  that  New  Orleans  is  In  state  of 
Louisiana. — Andrews  x.  Hoxie,  6  Tex.  171, 
184. 

19.  Or  that  the  city  of  New  Orleans  is 
municipal  subdivision  of  any  one  of  the 
United  States. — Ober  v.  Pratte,  1  Mo.  80. 

20.  Or  that  Dublin  is  in  Ireland. — Ker- 
ney  v.  King,  2  Barn,  ft  Aid.  302. 

21.  "The  courts  can  not  judicially  take 
notice  that  'New  Orleans,  Louisiana,'  is  in 
state  of  Louisiana,  and  of  consequence,  that 
it  is  not  in  state  of  New  York." — Willard 
v.  Conduit.  10  Tex.  213.  See  Cook  v.  Craw- 
ford, 4  Tex.  420;  Andrews  v.  Hoxie,  6  Tex. 
171;  Ellis  v.  Park,  8  Tex.  206. 

22.  "Courts  are  not  bound  to  judicially 
know  that  instrument  declared  on  as  made 
•at  Virginia,  to  wit,  in  Green  County,'  was 
executed  in  state  of  Virginia." — Richardson 
v.  Williams,  2  Port.   (Ala.)   239. 

28.  Same— Same— Same— Of  time* — Com- 
mon abbreviations  to  designate  well-known 
periods  of  time  will  be  taken  judicial  no- 
tice of. — In  matter  of  Lakemeyer,  135  Cal. 
28,  66  Pac.  961.  See  lad.  Hedderich  v.  State, 
101  Ind.  664,  51  Am.  Rep.  768.    Me.  State  v. 


Reed,  35  Me.  489,  58  Am.  Dec.  727.  See  Mass. 
Commonwealth  v.  Clark,  58  Mass.  (4  Cush.) 
596.  N.  C.  State  v.  Haddock,  2  Hawks.  466. 
Team.  Barnes  v.  State,  5  Terg.  186.  Tex. 
Brown  v.  State,  16  Tex.  App.  245.  Vt.  State 
v.  Hodgeden,  3  Vt  481. 

24.  Same  —  Same  —  Same  —  Of  days  and 
months  court  will  take  judicial  notice  of 
abbreviations  of. — In  matter  of  Lakemeyer, 
135  Cal.  28,  66  Pac.  961.  See  Perdue  v. 
Fraley,  92  Ga.  780,  19  S.  E.  40;  Cutting  v. 
Conklin,  28  III.  506;  Kearns  v.  State,  3 
Blackf.  (Ind.)  834,  336. 

28.  Same— Elision— As  to  marks  of— Gen- 
erally.— See   par.    52,    this   note. 


26.  Same— Same— Elided  words  and  short- 
ened expressions,  where  meaning  Is  clear, 
court  will  take  judicial  notice  of  what  they 
were  intended  to  represent — Ga.  Perdue  v. 
Fraley,  92  Ga.  780,  19  S.  E.  40;  Penn  To- 
bacco Co.  v.  Leman,  109  Ga.  428,  34  S.  E. 
679.  111.  Myers  v.  Shoneman,  90  111.  80. 
Iowa.  Cameron  v.  Fellows,  109  Iowa  530,  80 
N.  W.  567.  Mo.  Weaver  v.  McElhenon,  13 
Mo.  89.  Neb.  Aultman  &  Taylor  Mfg.  Co.  v. 
Richardson,  7  Neb.  1.  N.  Y.  Dana  v.  Fiedler, 
12  N.  Y.  40,  62  Am.  Dec.  130;  McKee  v.  De 
Witt,  12  App.  Div.  617,  43  N.  Y.  Supp.  132. 
Ens;.  Frowd  v.  Stillard,  4  Car.  &  P.  61,  19 
Eng.  C.  L.  268;  Reynolds  v.  Caswell,  4  Taunt. 
193. 

27.  Same  —  Same  —  Same  —  "Afft"  and 
"confe"— In  attorney's  bill  such  contractions 
as  "afft"  for  affidavit,  "confc"  for  confer- 
ence, "dclon"  for  declaration,  "instrns"  for 
instructions,  and  the  like. — Myers  v.  Shone- 
man, 90  111.  80.  See  Frowd  v.  Stillard,  4 
Car.  &  P.  51,  19  Eng.  C.  L.  268;  Reynolds 
v.  Caswell,  4  Taunt.  193. 

28.  Same — Same— Same— "Dec.  2%  9S899*  is 
sufficiently  definite,  in  execution,  that  date 
is  December  22,  1888. — Perdue  v.  Fraley,  92 
Ga.  780,  19  S.  E.  40. 


29.     Same— Same — Same  — "MYa;    Co.,"    in 

deed  or  other  written  instrument,  may  be 
shown  by  extrinsic  evidence  to  stand  for 
"manufacturing  company."  —  Aultman  & 
Taylor  Mfg.  Co.  v.  Richardson,  7  Neb.  1. 

SO.  Same— Same— Same— "Wasn."  in  rec- 
ord of  finding  of  board  of  supervisors  on 
canvass  of  consent  to  sale  of  intoxicating- 
liquors,  may  be  explained  by  parol  evidence 
to  mean  "Washington  Township." — Cameron 
v.  Fellows,  109  Iowa  630,  80  N.  W.  567. 


SI.  Same— Fla-ores,  or  flajmres  and 
bols,  are  abbreviations,  and  come  within 
the  rules. — See  In  matter  of  Lakemeyer, 
136  Cal.  28,  66  Pac.  961.  Ga.  Wilson  v. 
Frisbie.  57  Ga.  269.  Ind.  Jaqua  v.  Witham 
&  A.  Co.,  106  Ind.  647,  7  N.  E.  314.  Km. 
Hunt  v.  Smith,  9  Kan.  137.  Mian.  Maurin 
v.  Lyon,  69  Minn.  267,  65  Am.  St  Rep.  668„ 
72  N.  W.  72.  Mo.  Fulenwlder  v.  Fulen- 
wider,  53  Mo.  439. 

32.  Figures,  symbols,  signs,  marks,  points, 
or  abbreviations,  may  be  used  instead  of  the 
words  which  they  represent. — Hunt  v.  Smith* 
9  Kan.  137,  153. 
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33.  In  the  usage  of  the  dressed  lumber 
trade  "3x5,"  and  other  like  figures  and  sym- 
bols, mean  either  three  feet  by  five  feet  or 
three  inches  by  five  inches,  the  length  being 
determined  by  the  price  affixed;  the  figures 
"33  1-3"  and  "2.50,"  affixed  as  price  means 
respectively  thirty-three  and  one  third  cents 
and  two  dollars  and  fifty  cents. — Jaqua  v. 
Witham  &  A.  Co..  106  Ind.  545,  7  N.  E.  314. 
See  Ullman  C.  &  Co.  v.  Babcock,  63  Tex.  68, 
70. 

84.  Same— Same— Commercial  and  teen- 
nfeal  abbreviation*  of  phrase*,  other  than 
legal,  meaning  is  to  be  ascertained  by  Jury. 
— McNichol  t.  Pacific  Ex.  Co.,  12  Mo.  App. 
401,  407;  Fagin  v.  Connoly,  25  Mo.  94,  69 
Am.   Dec.  450. 

See  par.  27,  this  note. 

Same— Initials— In  description  of  ner- 

to,  see  par.  8,  this  note. 


—In  description  of  land— 

Judleial  notice  of  meaning  of  initial  letters 
and  figures  or  fractions  commonly  used  in 
description  of  land,  as  "N.  E.  corner  of  W. 
%  of  N.  E.  %,  ftec.  36,  T.  32,  N.  of  R.  14  E." 

See  HI.  Olcott  v.  State,   10   111.    (5  Gilm.) 

481;  Blakeley  v.  Bestor,  13  111.  709,  714; 
Jackson  v.  Cummings,  15  111.  449;  Kile  v. 
Town  of  Yellowhead,  80  111.  208;  Law  v. 
People  ex  rel.  Miller.  80  111.  268;  Paris  v. 
Lewis.  85  111.  597;  Taylor  v.  Wright,  121  111. 
455,  13  N.  E.  529.  Ind.  Barton  v.  Anderson, 
104  Ind.  678,  582,  4  N.  E.  420;  Frazer  v. 
State,  106  Ind.  471,  7  N.  E.  203.  Mich.  Sibley 
v.  Smith,  2  Mich.  486,  487;  Harrington  v. 
Fish,  10  Mich.  415.  Miss.  Havard  v.  Day, 
62  Miss.  748.  Fed.  Jenkins  v.  McTigue,  22 
Fed.   14S. 

ST.     «H.  B.  comer  of  W.  %   of  N.   E.  %, 
See.  96,  T.  S2,  If.  of  R.  14  B.w— Judicial  no- 
tice will  be  taken  of  meaning  of. — Kile  v. 
Town  of  Yellowhead.  80  111.  208. 
See,  also,  par.  58,  this  note. 
38.     «HW4ofNB4,HB  8W,  W  2  S  W 
Sec.   8.   Twf.   142,  Us*  58,  acres  337,"   held 
to  be  insufficient  description  in  assessment- 
roll  under  statute  requiring  parcels  of  land, 
which    consist   of   parts   of   sections,    to   be 
particularly    described.  —  If.    D.    Power     v. 
Bowdle.   3  N.   D.   107,    44   Am.   St.  Rep.   511, 
2i    L    R   A.    328,    64   N.   W.    404;    Power   v. 
Larabee,  2  N.  D.  141,  49  N.  W.  724.     See  Me. 
Larrabee    v.    Hodgklns.    58    Me.    412;    Green 
v.  Lunt,  58  Me.  518.  619;  Griffin  v.  Creppin, 
60   Me.    270.     Minn.  Tidd  v.  Rlnes,   26  Minn. 
201,  2  N.  W.  497;  Keith  v.  Hayden,  26  Minn. 
212*.  2  N.  W.  495.    Mo.  Lowe  v.  Elkey,  82  Mo. 
286.      W.  Y.   Tallman  v.  White,    2   N.  Y.    66. 
Ohio.  Lafferty  v.  Byers,  6  Ohio  458. 

30.  Compares  Glass  v.  Gilbert,  58  Pa.  St. 
266,  268. 

4%.  «*SE  %  of  WW  %  See.  18,  T.  21,  N.  R.  7 
b^  ^0  neres,"  held  to  be  sufficient  descrip- 
tion in  assessment  of  lands  on  action  to 
enforce  Hen  for  benefits. — Jordan  D.  &  D. 
Assoc,  v.  Wagoner,  38  Ind.  50.  See  Spahr  ▼. 
Schofield,  66  Ind.  168;  Frazer  v.  State,  106 
Ind.  471,  7  N.  E.  203. 


41.  "Norta    side    of    SW    %    of   Mock    2," 

etc.,  in  description  of  land  in  tax  recept, 
is  sufficient. — Winslow  v.  Cooper,  104  111. 
235,  236. 

42.  «W.  %,  NW  T.  37  N.,w  in  tax  certifi- 
cate, court  will  take  judicial  notice  that 
such  initials  usually  used  in  descriptions  of 
land  mean  "west  one-half  of  the  northwest 
quarter  of  township  thirty-seven  north." — 
Paris  v.  Lewis,  85  111.  597,  601;  Kile  v.  Town 
of  Yellowhead.  80  111.  208. 

43.  "West  side  of  the  NB  %  of  NW  % 
of  Sec.  23,"  in  levy  on  ten  acres  on  west 
side  of  forty-acre  tract,  has  been  held  suf- 
ficient description. — Hill  v.  Blackwelder,  113 
111.  283,  284. 

44.  "I**  8,  See.  10,  4  N,  85  E,"  in  contract 
to  convey,  immediate  possession  having  been 
given  and  taken  thereunder,  is  sufficient  de- 
scription in  action  for  specific  performance. 
—Richards  v.  Snider,  11  Ore.  197,  3  Pac.  177. 
See  Clark  v.  Powers,  46  111.  283. 

45.  Same — Same— InaoHleiency  of  in  in- 
dictment,— as  to,  see  par.  58,  this  note. 

46.  Same — Mark*  for  dollars  and  cents. — 

The  use  of  Arabic  figures,  preceded  by  dol- 
lar sign  ($)  to  indicate  dollars,  and  cutting 
off  of  last  two  figures  by  a  dot  to  Indicate 
cents,  is  permissible.— Fulen wider  v.  Fulen- 
wider,  53  Mo.  439,  443. 

47.  Same— Same— Expressed  only  in  Ara- 
ble numerals,  without  dollar  mark  or  any- 
thing to  indicate  what  they  represent,  and 
with  no  reference  to  supply  the  omission, 
tax  judgment,  or  official  statement,  is  void 
for  uncertainty. — Tidd  v.  Rines,  26  Minn. 
201,  2  N.  W.  497;  State  v.  Ring,  29  Minn.  78, 
11   N.  W.   233. 

See  pars.  71,  101,  this  note. 

48.  Same— Same  —  "Fifty-two   25-100."  — 

Word  dollars  held  to  be  necessarily  implied 
by  use  of  fraction  "25-100,"  as  there  is  no 
other  denomination  of  money. — Murrill  v. 
Handy,  17  Mo.  406. 

49.  Same-Same  —  Same  —  In  promissory 
note,  means  dollars. — See  Booth  v.  Wallace. 
2  Root  (Conn.)  247;  Grant  v.  Brotherton,  7 
Mo.  458;  McCoy  v.  Gilmore,  7  Ohio  392. 

60.  Same— Same— "Four  hundred  and  two 
and  50-100  dollars,"  means  four  hundred  and 
two  and  fifty  one  hundredth  dollars. — Glenn 
v.  Porter,  72  Ind.  525. 

51,  Same— Same— "Valne  of  tract  57255, 
damages  sustained  527.76,  total  valve  of 
damages  1,100.00,"  In  assessment  of  dam- 
ages for  right  of  way  across  premises,  Ara- 
bic numerals  were  held  to  necessarily  im- 
ply dollars  of  United  States  money. — Hunt 
v.  Smith,  9  Kan.  137,  152,  153. 

52.  Same— Printer's  mark*  and  abbrevia- 
tions, attached  at  end  of  published  notice, 
such  as  "Oct.  3,  4,"  can  not  be  judicially 
known  to  court. — Johnson  v.  Robertson,  31 
Md.   476,  480,  481. 

5S.  Same— Punctuation  Is  to  be  treated 
similarly  as  an  abbreviation. — In  matter  of 
Lakemeyer,  136  Cal.  28,  66  Pac.  961. 
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54.  Same  —  Shortened  expression  of 
phrases, — as  to,  see  pars.  25-30,  this  note. 

56.     Same— Symbols  —  As   to   generally. — 

-Symbols  are   treated  as  abbreviations. — See 
pars.  31-33,  this  note. 

56.  Same — Same— »Sk,  Int" — A  demand  for 
four  thousand  dollars  "&  int."  In  a  claim 
against  an  estate  when  read  in  connection 
with  this  section  Is  beyond  question  an  ab- 
breviation for  the  word  interest. — Ragglo 
v.  Palmtag,  155  Cal.  797,  805,  103  Pac.  312. 

57.  Same— Term*  of  science  or  art*  ab- 
breviation of  in  indictment,  will  not  be 
sufficient  without  full  explanation  of  their 
meaning  in  ordinary  language.  —  United 
States  v.  Reichert,  32  Fed.  142. 

68.  Thus,  In  an  Indictment  charging  con- 
spiracy to  cheat  federal  government  by 
means  of  fraudulent  survey,  alleging  the 
survey  to  be  for  purpose  of  establishing 
boundary  lines  of  "Tp.  1  S,  R  1  W;  Tp.  1  S, 
R  6  W,"  etc.,  held  insufficient  in  this  par- 
ticular— and  others. — United  States  v.  Reich- 
ert, 32  Fed.  142. 

See,  also,  pars.  36-44,  this  note. 

50.  Same— In  oleadlaga  and  proceedlnga 
la  court. — Abbreviations  or  initials  of  words 
used  in  pleadings  do  not  vitiate  where, 
taken  in  connection  with  balance  of  plead- 
ing and  subject-matter,  they  can  be  clearly 
understood,  and  not  be  ambiguous;  and 
same  effect  will  be  given  to  them  as  If 
words  were  written  out  In  full. — Odd  Fel- 
lows B.  Assoc,  v.  Hogan,  28  Ark.  261. 

60.  Same — "Admr.,"  la  pleading. — Mose- 
ley's  Admr.  v.  Martin,  37  Ala.  216,  221. 

61.  Same— Same— «C.  B.  A  <fc.  R.  Co.,"  in 

complaint,  court  can  not  take  judicial  notice 
what  initial  letters  stand  for,  and  that  de- 
fendant Intended  to  be  designated  is  the 
Chicago,  Burlington  and  Quincy  Railroad 
Company. — Accola  v.  Chicago,  B.  &  Q.  R. 
Co..   70  Iowa  185,  30  N.  W.  503. 

62.  Same—  Same  —  "B.  H."   aad  "Edward 

H." — A  petition  to  foreclose  a  mortgage 
filed  by  "Edward  H."  alleging  note  and 
mortgage  were  given  to  "E.  H.."  but  failing 
to  set  out  that  "E.  H."  and  plaintiff  are  one 
and  same  person,  does  not  state  facts  suf- 
ficient to  constitute  cause  of  action;  court 
holding  they  can  not  take  judicial  notice 
that  "Edward  H."  and  "E.  H."  are  one  and 
same  person,  or  that  "E.  H."  is  not  the  full 
Christian  name  of  same  person. — Andrews 
v.  Wynn,  4  S.  D.  40,  42,  54  N.  W.  1047.  See 
Gardner  v.  McClure,  6  Minn.  250  (Gil.  167), 
and  Nelson  v.  Highland,  13  Cal.  74,  75,  dis- 
tinguishing Zwickey  v.  Haney,  63  Wis.  464, 
23  N.  W.  577. 

63.  Same— Same— Men  are  knows  by  their 
Christian  or  baptismal  name*,  in  law,  and 
not  by  the  initials  thereof;  complaint  by 
initials  only  of  Christian  name  is  defective 
for  uncertainty,  and  Judgment  entered 
thereon  void.  —  Wlebbold  v.  Hermann,  2 
Mont.  609.  See  Hlnes  v.  Smith,  43  N.  T. 
775;  People  v.  Ferguson,  8  Cow.  (N.  T.) 
102:    Frank    v.    Lewis,    5   Robt.    (N.   Y.)    599. 

.See  Jones'  Estate,  27  Pa.  St.  336. 


64.  Same— Same— Men  are  kaown  by  their 
Initials. —  "Men  are  frequently  as  well 
known  by  their  initials  as  by  their  given 
or  Christian  names  in  full.  It  will  not  be 
presumed  that  particular  men  are  not  thus 
known." — Minor  v.  State,  63  Ga.  318.  See 
Studstill  v.  State,  7  Ga.  2;  Stephen  v.  State, 
11  Ga.  225;  Goodell  v.  Hall,  112  Ga.  435,  37 
S.  E.  725. 


65.  Same— Same— Same— "It  la  very  had 
practice  to  designate  either  plaintiff  or  de- 
fendant by  initial  letters  of  his  name  in, 
judicial  proceedings;  but  demurrer  will  not 
lie  for  the  defect" — Gardner  v.  McClure, 
6  Minn.  250  (Gil.  167,  176). 

66.  Same— Same— Same— Initial*  of  name* 
of  partaers  satisfies  law  requiring  names 
of  partners  to  be  published. — Meads,  Sea- 
man &  Co.  v.  Lasar,  92  Cal.  221,  227,  28 
Pac.  935. 


67.     Same— Same— Same— Mlxtnre    of   Ini- 
tials—Aa    fatal    aa    nse   of    wrong   name    in 

criminal   proceedings. — English   v.  State,   30 
Tex.  App.  Rep.  470,  18  S.  W.  94. 


68.     Same— Same— Omitted  Chrlatlaa  nai 

of  one  of  plaintiffs  (partners),  complaint 
alleging  it  to  be  unknown,  and  demurrer 
filed  on  ground  that  such  Christian  name  did 
not  appear,  court  say:  "We  can  not  ju- 
dicially know  that  one  of  plaintiffs  had 
either  Christian  or  a  heathen  name,  or  that 
It  is  necessarily  untrue  that  he  has  forgot- 
ten it,  if  he  had." — Nelson  v.  Highland,  13 
Cal.  74. 

68.  Same  —  Same  —  In  Indictment.  —  "A. 
Burbank,  foreman,"  is  sufficient  indorsement 
of  indictment,  under  statute  requiring  it  to 
be  indorsed  by  the  foreman  of  grand  jury; 
so  long  as  he  designates  himself  as  "fore- 
man," it  was  immaterial  what  he  called 
himself  besides. — Commonwealth  v.  Glea- 
son,  110  Mass.  66.  See  Studstill  v.  State, 
7  Ga.  2. 

See  par.  58,  this  note;  also  Kerr's  Cyc. 
Pen.  Code,  2d  ed.,   §  940  and  note. 


76.     Same— Same — In    hnll    bond^— Initiate 

consisting  of  the  first  letter  of  the  name  of 
the  county  and  the  letter  C,  the  court  can 
not  take  judicial  notice  as  to  county  at- 
tempted to  be  recited,  and  bond  is  void. — 
Vivian  v.  State,  16  Tex.  App.  Rep.  262,  265. 

71.  Same  —  Same  —  In  Judgment  —  Ren- 
dered for  "383.18  debt  aad  2£8  costs,"  with 
no  word  or  mark  or  character  which  In  any 
manner  indicates  for  what,  held  void  for 
uncertainty. — Avery  v.  Babcock,  35  111.  175. 

See  pars.  47,  51,  95,  this  note. 

72.  "Words,  figures,  and  abbreviations 
may  be  used  to  designate  lands  against 
which  a  judgment  for  taxes  is  asked,  etc., 
due  thereon,  but  this  description  must  be 
so  certain  that  definite  locality  can  be  given 
them"  or  judgment  thereon  will  be  void.— 
Olcott  v.  State,  10  111.  (5  Gilm.)  481.  See 
Blakeley  v.  Bestor,  13  111.  708,  709;  Balto 
V.  Doolittle,   24   111.   677. 

See   pars.    36-44,   this   note. 
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73.  Same— Same— la  holographic  will— 
Date. — A  holographic  will  wholly  written 
by  the  testator,  headed  "New  York,  Nov. 
22|97,"  is  dated  within  requirements  of  pro- 
visions of  section  1277  of  Civil  Code. — In 
matter  of  Lakemeyer,  135  Cal.  28,  30,  66 
Pac.  961.  See  Mitchell  v.  Donohue,  100 
Cal.  202,  208.  209,  38  Am.  St.  Rep.  279,  34 
Pac.  614;  Estate  of  Stratton,  112  Cal.  513, 
516,  44  Pac.  1028. 

See  par.  156,  this  note. 

As  to  requisite  and  suffideacy  of  holo- 
gnphle  will,  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  §  1277  and  note. 


74.  Same— Same  Same—Letter*  la  date 
llae  prlated. — Otherwise  where  last  figures 
of  date  line  are  printed,  leaving  year  in 
which  written  to  mere  conjecture. — See  Es- 
tate of  Billings,  64  Cal.  427,  1  Pac.  701; 
Succession  of  Robertson,  49  La.  Ann.  868, 
62  Am.  St.  Rep.  672,  21  So.  586. 

75.  Same  — Parol     evldeace     to     explain 

meaning  of  abbreviations  of  words  and 
phrases  not  in  common  use  and  generally 
known  and  understood,  Is  admissible. — See 
Ga.  Wilson  v.  Coleman,  81  6a.  297,  6  S.  E. 
€93.  lad.  Barton  v.  Anderson,  104  Ind.  578, 
4  N.  E.  420;  Jaqua  v.  Witham  &  A.  Co., 
106  Ind.  545,  7  N.  E.  314.  Iowa.  Chambers 
v.  Watson,  60  Iowa  339,  46  Am.  Rep.  70,  14 
N.  W.  336.  Mim.  Knox  v.  Clark,  123  Mass. 
216.  Mich.  Rood  v.  School  District,  1  Doug. 
£02;  Howard  v.  People,  3  Mich.  207,  209;  Al- 
len v.  Carpenter,  15  Mich.  25,  33.  Mo.  Helde- 
man  v.  Wolfstein,  12  Mo.  App.  366.  Neb. 
Aultman  &  Taylor  Mfg.  Co.  v.  Richardson, 
7   Neb.  1.     N.  H.  State  ex  rel.  Thorn  dike  v. 


Collins,    68    N.    H.    299.    44    Atl.    495.      N.   Y. 
Dana  v.  Fiedler,  12  N.  Y.  40,  60  Am.  Dec.  130; 
Collender  v.  Dinsmore,  55  N.  Y.  200,  14  Am. 
Rep.  224.     Teaa.  Hite  v.  State,  9  Yerg.  357, 
379.  381.     Tex.  Ullman,  Lewis  &  Co.  v.  Bab- 
cock,  63  Tex.  68,  70;  Davis  v.  Harnbell  (Tex. 
Civ.  App.,  Jan.  31,  1894),  24  S.  W.  972.    Wis. 
Staak  v.  Sigelkow,  12  Wis.  234.    Fed.  United 
States  v.  Hardyman,  38  U.  S.   (13  Pet.)   176, 
10  L.  ed.  113;  Salmon  Falls  Mfg.  Co.  v.  God- 
dard,  55  U.  S.    (14  How.)   446,  14  L.  ed.  493; 
Pharoah  v.  Lush,  2  Fost.  &  Finn.  721. 

76.  Same— Same— Afcbrevlatloaa  la  aame 
of  graatee  la  deed  does  not  necessarily  in- 
validate it:  such  abbreviations  may  be  ex- 
plained by  extrinsic  evidence. — Aultman  & 
T.  Mfg.  Co.  v.  Richardson.  7  Neb.  1.  See 
Staak  v.  Slgelkow,  12  Wis.  234. 

77.  Same— Same  —  Blame  upon  tree  and 
pile  of  stome  may  be  explained  by  expert 
witness  to  be,  in  his  judgment,  marks  of 
surveyor  made  in  establishing  line  and  cor- 
ner,— in  an  action  of  tort  for  breaking 
plaintiff's  close. — Knox  v.  Clark,  123  Mass. 
216. 

78.  Same— Same— «C  L  R  P  oats"  may  be 
shown  by  parol  to  mean  carload  of  Texas 
rust-proof  oats. — Wilson  v.  Coleman,  81  Ga. 
297,   6  S.   E.   693. 

79.  Same— Same— "J.  P."  aad  "C  in  rec- 
ord In  proceedings  before  Justice  of  peace 
may  be  shown  to  mean  respectively  "Jus- 
C.  C.  P.— 16  22« 


tlce  of  the  peace"  and  "constable." — Davis 
v.  Harnbell  (Tex.  Civ.  App.,  Jan.  31,  1894), 
24  S.  W.  927. 

80.  But  where,  in  rendering  Judgment, 
justice  entered  it  up:  "That  said  P  do  re- 
cover of  said  D  sum  of,"  etc.,  in  an  action 
in  debt  on  the  judgment,  it  was  held  that  a 
transcript  of  the  Judgment  was  not  admis- 
sible in  evidence  because  it  did  not  show 
with  sufficient  certainty  in  whose  favor  and 
against  whom  judgment  was  rendered. — 
Rood  v.  School  District,  1  Doug.  (Mich.) 
502. 

81.  Parol  evidence  admissible  to  show 
that  P  meant  plaintiff  and  D  defendant. — 
Rood  v.  School  District,  1  Doug.  (Mich.)  502. 
See  Allen  v.  Carpenter,  15  Mich.  25,  33. 

82.  "The  docket  entry  of  justice's  Judg- 
ment is  not,  technically,  a  record;  but  it 
has  all  the  effect  of  a  record,  and  should  be 
made  in  language  as  explicit  and  certain, 
as  to  matters  of  substance,  as  the  judg- 
ment of  a  court  of  record." — Rood  v.  School 
District,  1  Doug.  (Mich.)  502. 

83.  Approved i  Howard  v.  People,  3  Mich. 
207,   209. 

84.  Dlsttagolsaedt  Overall  v.  Pero,  7 
Mich.  315. 

85.  Same— Same  "M"  la  faee  of  treasury 
aote  may  be  shown  by  parol  evidence  to 
mean,  in  practice  and  usage  of  treasury  de- 
partment and  officers  of  government  and 
others,  lawful  receivers  of  such  treasury 
notes,  that  the  note  bears  one  mill  per  cen- 
tum interest,  and  not  one  per  centum  in- 
terest.— United  States  v.  Hardyman,  38  U.  S. 
(13  Pet.)  176,  10  L.  ed.  113. 

86.  Same— Same— "MTg     Co.,"     la     deed, 

may  be  shown  by  extrinsic  evidence  to  mean 
manufacturing  company. — Aultman  &  Tay- 
lor Mfg.  Co.  v.  Richardson,  7  Neb.  1.  . 

87.  Same— Same— "Meca's  bank,"  la  faee 
of  aote.  may  be  shown  by  parol  to  mean 
"mechanics'  bank." — Hite  v.  State,  17  Tenn. 
(9  Yerg.)    357,  379,  381. 

88.  Same  —  Same  —  Mercantile  abbrevia- 
tion*, which  have  fixed  meaning  well  known 
to  dealers,  and  understood  by  the  parties 
using  them,  may  be  explained  by  parol  tes- 
timony.— Heideman  v.  Wof stein,  12  Mo.  App. 
366;  Salmon  Falls  Mfg.  Co.  v.  Goddard,  55 
U.  S.  (14  How.)  446,  14  L.  ed.  493. 

88.  Same— Same— Same— "mr.  officer.  At- 
tach Stiff,"  as  a  written  direction  to  the 
officer  to  attach. — Kimball  v.  Davis,  19  Me. 
310. 

90.  Same— Same— Same — "R  L  D"  aad  «W 
M  L  D,"  la  records  of  Internal  revenue  col- 
lector, may  be  shown  to  mean  respectively 
"retail  liquor  dealer"  and  "wholesale  malt 
liquor  dealer,"  by  witness  who  had  received 
from  official  of  bureau,  at  Washington, 
D.  C,  a  blank  application  for  license,  which 
gave  rules  for  filling  same,  and  definition 
of  abbreviations  used. — State  ex  rel.  Thorn- 
dike  v.  Collins,  68  N.  H.  299,  44  Atl.  495. 

91.  Same  —  Same  —  Same  —  "15   bbls  T  J 
Monarch  2.50,  1860,"  may  be  shown  by  parol 
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to  describe  fifteen  barrels  of  whisky  of  the 
T.  J.  Monarch  brand,  manufactured  In  I860, 
at  price  of  $2.50  per  gull  on. — Ullman  v.  Bab- 
cock,  63  Tex.  68,  70.  See  Jaqua  y.  With  am 
A  A.  Co.,  106  Ind.  645,  7  N.  E.  314. 


Same—Same— -Same— "126  ft  Washt. 
at.  S.  W.  cor  oat.  06,"  purchaser  in  tax-deed 
allowed  to  show  meaning*  of. — Barton  v. 
Anderson,  104  Ind.  578,  4  N.  E.  420. 

88.  Same— Same  —  Short  and  Incomplete 
terms,  part  per  se  unintelligible,  may  be  ex- 
plained by  parol;  such  explanation  not  being* 
inconsistent  with  the  written  terms. — Bar- 
ton v.  Anderson,  104  Ind.  578,  4  N.  E.  420; 
Jaqua  v.  Witham  &  A.  Co.,  106  Ind.  545,  7 
N.  E.  814.  See  Reissner  v.  Oxley,  80  Ind. 
680;  Dana  v.  Fiedler,  12  N.  Y.  40,  62  Am. 
Dec.  130;  Collender  v.  Dinsmore,  66  N.  T. 
200,   206,  14  Am.  Rep.  224. 

See  pars.  25-80,  this  note. 


84.  Same— Same— Same— L.e»*al  ala-atfiea- 
tlon  not  acquired  ay  abbreviations,  letters, 
or  figures  used,  In  order  to  be  able  to  intro- 
duce parol  evidence  to  explain  their  signifi- 
cation, party  must  set  out  in  his  pleadings 
the  signification  he  desires  to  attribute  to 
them. — American  Exp.  Co.  v.  Lesem,  89  111. 
312,  333. 


85.  Same— Same— Same— Usa*-e  and 
torn  may  be  shown  by  parol  to  explain  ab- 
breviations, letters,  symbols,  and  figures. 
— Barton  v.  Anderson,  104  Ind.  678,  4  N.  E, 
420;  Jaqua  v.  Witham  &  Co.,  106  Ind.  645, 
7  N.  E.  814;  Collender  v.  Dinsmore,  55  N.  Y. 
200,  14  Am.  Rep.  224;  Dana  v.  Fiedler,  12 
N.  Y.  40,  62  Am.  Dec.  130. 

See  pars.  81-84,  this  note. 

86.  Same— Same— Same— "150  casks  one, 
torn  each    neat   BXPP   madder,   121-4,  6ms," 

commercial  meaning-  of  may  be  proved  by 
parol. — Dana  v.  Fiedler,  12  N.  Y.  40,  63 
Am.  Dec  180. 

87.  ninatratlons— .Of  abbreviation*— 
"ads.,*  or  "v.,"  "vs.,"  for  versus. — Bowen  v. 
Wilcox  &  Glbbs  S.  M.  Co.,  86  111.  11.  See 
Smith  v.  Butler,  25  N.  H.  (5  Fost.)  621. 

See  par.  146,  this  note. 

88.  "Admr."  for  administrator, — In  plead- 
ings.— Moseley  v. -Martin,  87  Ala.  216,  221. 

88.  "A.  D."  for  anno  Domini  or  "the  year 
of  our  Lord." — Ala.  State  v.  Kaiford,  7  Port. 
(Ala.)  101.  Me.  State  v.  Reed,  35  Me.  489. 
Mass.  Commonwealth  v.  Clark,  58  Mass. 
(4  Cush.)  696;  Commonwealth  v.  Hagarman, 
92  Mass.  (10  Allen)  401.  N.  C.  State  v.  Had- 
dock, 2  Hawks.  416.  Tenn.  Barnes  v.  State, 
5  Yerg.  186.  Vt.  State  v.  Hodgeden,  8  Vt. 
481. 

166.  "A.  M."  or  "a.  «W  for  forenoon. — 
In  re  Lakemeyer's  Estate,  186  Cal.  28,  66 
Pac.  961;  Hedderich  v.  State,  101  Ind.  564, 
61  Am.  Rep.  768. 

161.  Arable  nnmerals  1,  2,  8,  etc.,  for  one, 
two,  three,  etc. — In  re  Lakemeyer's  Estate, 
135  Cal.  28,  66  Pac  961;  Hunt  v.  Smith,  9 
Kan.  107,  163;  Fulenwider  v.  Fulenwider, 
63  Mo.  439,  443. 
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102.  Admissible  in  Indictment  to  express 
numbers  and  dates;  but  If  the  figures  be 
illegible,  it  will  be  bad  for  uncertainty. — 
Kelly  v.  State,  3  Smed.  &  M.  (Miss.)  518. 

163.  "ok.*  for  block. — Hunt  v.  Smith,  8 
Kan.  137,  153. 

164.  "eV  "etf9  or  "et«.»  for  cent  or  cents. 
—Hunt  v.  Smith,  9  Kan.  137,  153. 

166.  "Cash,"  affixed  by  the  payee  of  a 
note  as  indicating  that  It  is  payable  to  the 
bank. — Nove  v.  Hadley,  74  Ind.  155. 

166.  «Clt.  Bank.  Noblesville,  Ind."  note 
payable  at,  is  payable  at  the  "Citizens  Bank 
of  Noblesville,  Indiana."  —  Locke  v.  Mer- 
chants' Nat.  Bank,  66  Ind.  353. 

167.  "Christ"  or  "Christy,"  as  abbrevia- 
tions for  Christopher. — Weaver  v.  McElhe- 
non,  13  Mo.  89,  90. 

166.  "Co.,"  "Com.*  or  "Com*."  for  com- 
pany.—Keith  v.  Sturges,  51  111.  142. 

166.  «C.  O.  D."  for  collect  on  delivery. — 
IIL  American  Express  Co.  v.  Witt  stein,  2% 
111.  100;  American  E.  Co.  v.  Lesem,  39  111. 
312,  333;  American  Merchants'  Union  E. 
Co.  v.  Schier,  56  111.  140.    Ind.  United  States 

E.  Co.  v.  Keefer,  59  Ind.  263.  Me.  State  v. 
Intoxicating  Liquors,  Moffltt  Claimant,  73 
Me.  278.  H.  Y.  Weed  v.  Barney,  45  N.  Y. 
844;  Collender  v.  Dinsmore,  55  N.  Y.  200, 
205,  14  Am.  Rep.  224;  Gibson  v.  American 
Merchants'  Union  B.  Co.,  1  Hun  387.  Pa* 
Commonwealth  v.  Fleming-,  180  Pa.  St.  188, 
167,  18  Atl.  622. 

110.  "C.  O.  D.,  as  used  by  expressmen,  Is 
sufficiently  a  matter  of  common  knowledge 
that  a  circuit  oourt  could  take  Judicial 
notice  of  It." — Thompson,  J.,  in  McNlchol  v. 
Pacific  E.  Co.,  12  Mo.  App.  401,  407. 

111.  «C.  P.  C.  C»  for  Clerk  Porter  County 
circuit  court,  attached  to  jurate  appended 
to  affidavit  In  criminal  proceeding,  filed  in 
Porter  County  circuit  court,  court  will  be 
presumed  to  have  knowledge  that  such 
signature  was  that  of  their  officer — Buell 
v.  State,  72  Ind.  523. 

11X  "Kllsm/»  as  the  abbreviation  for  Elis- 
abeth.—Goodell  v.  Hall,  112  Qa.  486,  37  S.  E. 
725. 

See  par.  8,  this  note. 

118.    «Ete„»  for  "and  so  forth."— Hunt  v. 
Smith,  9  Kan.  137,  158. 
See  par.  149,  this  note. 

114.  "Feb."  or  "Feoy.»  for  February. — 
Cutting  v.  Colkin,  28  111.  206. 

115.  "Feb.  12,  TW,»  for  February  twelfth, 
eighteen  hundred  and  ninety-eight. — In  re 
Estate  of  Behrens,  130  Cal.  416,  418,  62  Pac. 
60S  (question  raised  but  not  passed  on). 

116.  «fna,»  for  from  in  tax  proceeding*. — 
Blakeley  v.  Bestor,  18  111.  709,  715. 

117.  «F.  O.  B.»  or  «£.  o.  »„»  for  free  on 
board  the  cars. — Ala.  Cape  hart  v.   Fur  man 

F.  I.  Co.,  108  Ala.  671,  16  So.  627;  Sheffield 
F.  Co.  v.  Hull  C.  &  C.  Co.,  101  Ala.  446,  14  So. 
672.  HI.  Knapp  E.  Works  v.  New  York  L 
W.  Co.,  157  111.  466,  42  N.  E.  147.  We*w 
Neimeyer  L.  Co.  v.  Burlington  &  M.  R.  Co»» 
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54  Neb.  321,  74  N.  W.  670  (dissenting  opin- 
ion). N.  Y.  Silberman  v.  Clark,  96  N.  Y. 
522;  Ex  parte  Rosevear  C.  C.  Co.,  11  Ch.  Div. 
556;  Stock  v.  Ingles,  L.  R.  10  App.  263,  12 
Q.  B.  Dlv.  573;  Ogg  v.  Shuter,  L.  R.  10  C.  P. 
159;  Browne  v.  Hare,  3  Hurl.  &  N.  484,  4 
Id.  822;  Qpwas  Jee  v.  Thompson,  5  Moo.  P.  C. 
178. 

11&  «inW»  for  interest.  —  Belford  ▼, 
Beatty,  145  111.  414,  34  N.  B.  254. 

lit.  Mint.  t)  6%  ».  a.,"  for  interest  at  six 
per  centum  per  annum  from  date. — Belford 
v.  Beatty,  154  111.  414,  34  N.  E.  254. 

A*  to  "p.  «V  see  par.  132,  this  note. 

120.  «L  O.  VJ*  for  "I  owe  you." — Kinney 
v.  Flynn,  2  R.  I.  319;  Lemere  v.  Elliott,  6 
Hurl.  St  N.  656;  Gould  v.  Coombs,  1  Man.  Gr. 
&  a  (1  C.  B.)  543,  1  En*.  C.  L.  543. 

121.  "An  I.  O.  IT.  professes  to  be  result 
of  account  stated  in  respect  to  debt  due;  to 
support  it  there  must  be  a  real  existing" 
debt"— Lemere  v.  Elliott,  6  Hurl.  A  N.  666, 
659;  Porter  v.  Cooper,  1  Cromp.  M.  &  R.  387, 
394,  4  Tyrwh.  456;  Whitehead  v.  Howard,  6 
Moore  105. 

122.  «J.  P.,"  for  justice  of  the  peace. — 
Shattuck  v.  People,  5  111.  (4  Beam.)  477; 
Livingston  v.  Kettelle,  6  111.  (1  Gilm.)  116, 
41  Am.  Dec.  166;  Hawkins  v.  State,  136  Ind. 
630,  36  N.  E.  419;  Commonwealth  v.  Melllng, 
80  Mass.  (14  Gray)  388;  Scudder  v.  Scudder, 
10  N.  J.  L.  (5  Halst.)  340. 

128.  But  "J.  P.  C.  Co.  Ga."  attached  to 
marriage  certificate.  In  absence  of  explan- 
ation, Is  not  sufficient. — Miller  v.  Miller,  48 
a  C.  306,  311,  21  S.  E.  254. 

124.  **L.  S„»  for  seal. — Holbrook  v.  NIchol, 
36  HL  161;  Illinois  C.  R.  Co.  v.  Johnson,  40 
I1L  35;  Bucklen  v.  Hasterllk,  155  111.  428,  40 
N.  E.  561,  51  111.  App.  132  affd.;  Smith  v. 
Butler,  25  N.  H.  (5  Post.)  621. 

12ft.  «lt,»  for  lot. — Hunt  v.  Smith,  9  Kan. 
137,  163. 

12*.  "*»•"  for  miles. — Hunt  v.  Smith,  9 
Kan.  137,  153. 

127.  "Ma*  or  «sas,"  for  months. — Dana  v. 
Fiedler,  12  N.  Y.  40,  62  Am.  Dec.  130. 

128.  «1C.  P„"  In  notarial  certificate. — 
Rowley  v.  Berrian,  12  I1L  198. 

12*.  "Oct."  or  «Oetfc.,»  for  October.— 
K earns  v.  State,  8  Blackf.  (Ind.)  334,  336. 

13*.  "O.  F.  B.  A*"  In  a  return  to  writ  of 
summons  against  the  Odd  Fellows'  Building 
Association  indorsed  "executed  by  deliver- 
ing true  copy  of  within  writ  to  Dr.  Peter 
Brugman,  President  O.  P.  B.  A." — Odd  Fel- 
lows' B.  Assoc  v.  Hogan,  28  Ark.  261,  264. 

181.  "O.  K."  written  at  the  end  of  an 
order  for  goods,  and  followed  by  the  signa- 
ture of  the  person  writing  them,  as  evi- 
dence of  agreement  of  minds  of  the  parties 
and  constituting  valid  and  binding  con- 
tract.— Penn  T.  Co.  v.  Leman,  109  Ga.  428, 
34  8.  E.  679. 

132.  **p.  a."  for  per  annum,  when  used  In 
promissory   note,  following  words  or  signs 


Indicating    jate     of     interest. — Belford     v. 
Beatty,  146  111.  414,  34  N.  E.  524. 
See  par.  119,  this  note. 

183.  "P.  M.w  or  «p.  m.»  for  afternoon.— 
In  matter  of  Lakemeyer,  135  Cal.  28,  66 
Pac.  961;  Hedderich  v.  State,  101  Ind.  564, 
61  Am.  Rep.  768. 

184.  «Pt.w  or  «pt."  for  part  In  tax  pro- 
ceeding.— Blakeley  v.  Bestor,  13  111.  709,  715; 
Hunt  v.  Smith,  9  Kan.  137,  153. 

136.  "^.-sec."  for  quarter-section. — 
Hunt  ▼.  Smith,  9  Kan.  137,  153. 

186.  «H.»  for  range. — Hunt  v.  Smith,  9 
Kan.  137,  163. 

137.  «Se.»  for  section,  In  will. — Chambers 
v.  Watson,  60  Iowa  339,  46  Am.  Rep.  70,  14 
N.  W.  836. 

188.  "See.*  for  section. — Hunt  v.  Smith, 
9  Kan.  137,  163. 

189.  "Settled  at  market  72%"  should  be 
understood  by  court  without  aid  of  expert 
testimony,  where  endorsed  upon  a  "strad- 
dle."— Story  v.  Salomon,  6  Daily  (N.  Y.)  640. 

140.  «Sv»t."  In  an  affidavit. — South  Mo. 
L.  Co.  v.  Jeffries,  40  Mo.  App.  860. 

141.  "TV*  for  township. — Hunt  v.  Smith, 
9  Kan.  137,  163. 

142.  "toon"  for  township,  in  will. — Cham- 
bers v.  Watson,  60  Iowa  339,  46  Am.  Rep. 
70,  14  N.  W.  336. 

143.  "thorn"  for  thousands,  in  a  plead- 
ing.— Rice  v.  Buchanan,  1  Ohio  Dec.  56,  1 
Western  Law  Jour.  395. 

144.  "tx"  for  taxes,  in  assessment  or  tax 
proceedings. — Jackson  v.  Cummings,  15  111. 
449;  Hunt  v.  Smith,  9  Kan.  137,  153. 

146.  *vl."  for  valuation. — Hunt  v.  Smith, 
9  Kan.  137,  153. 

146.  <*v."  or  "vs."  for  versus. — Smith  v. 
Butler,  25  N.  H.  (5  Fost.)  521.  See  Bowen 
v.  Wilcox  &  Gibbs  S.  M.  Co.,  86  111.  11. 

See  par.  96,  this  note. 

147.  Sane — Of  symbols— *t>"  for  at. — 
Belford  v.  Beatty,  145  111.  414,  34  N.  E.  624. 

148.  «A"  for  and.— Sayer  v.  State,  80  Ala. 
15;  Pickens  v.  State,  68  Ala.  364;  Hunt  v. 
Smith,  9  Kan.  137,  153;  Commonwealth  v. 
Clark,  68  Mass.  (4  Cush.)  696;  Brown  v. 
State,  16  Tex.  App.  245,  247,  248;  Malton 
v.  State,  29  Tex.  App.  627,  16  S.  W.  423. 

See  par.  113,  this  note. 

148.    "Ac"   for   "and   so   forth."— Hunt   v. 
Smith,  9  Kan.  187,  163. 
See  par.  113,  this  note. 

150.  «e|o"  or  «c|r»  for  "in  care  of." — In  re 
Lakemeyer's  Estate,  136  Cal.  28,  66  Pac.  961. 
See  People  v.  Empire  G.  &  S.  Min.  Co.,  33 
Cal.  171,  174. 

151.  u%*  for  per  cent. — In  re  Lake- 
meyer's Estate,  supra.  See  People  v.  Em- 
pire G.  &  S.  Min.  Co..  supra;  Belford  v. 
Beatty,  146  111.   414,  34  N.  E.  524. 

152.  UV*  for  dollars. — In  re  Lakemeyer's 
Estate,  supra;  Hunt  v.   Smith.   9   Kan.   137, 
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153;  Fulen wider  ▼.  Fulenwldej*,  ?3  Mo.  439, 
443. 


153.  Same  8a»e— la  tax  aneMmeiit  or 
proceedings. — Jackson  v.  Curamings,  15  111. 
449. 


154.  Same— Sane— Same— « »»  (aa 
tropne)  to  represent  the  century,  in  a  will, 
question  of  sufficiency  raised  but  not  de- 
cided in:  In  re  Estate  of  Behrens,  130  Cal. 
416,  418,  62  Pac.  603.  See:  In  re  Lake- 
meyer's  Estate,  135  Cal.  28,  66  Pac.  961. 

155.  Same  —  Same  —  Same  —  «  « »»  (ditto 
marks  or  double  commas)  in  subscription  to 
capital  stock  of  a  corporation,  indicating 
that  residence  of  subscriber  is  place  named 
above. — Steinmets   v.    Versailles    &    Osgood 


T.  Co.,  57  Ind.  457,  460;  Miller  v.  Wild  Cat 
G.  R.  Co.,  52  Ind.  61. 

156.  Same — Same— Same — «/»  fa  slanting 
line),  to  Indicate  the  century,  In  a  holo- 
graphic will,  Is  sufficient  compliance  with 
statutory  requirement  that  It  shall  be  dated, 
the  abbreviation  being  only  such-  as  is  cus- 
tomary, generally  recognized,  and  univer- 
sally understood  as  clearly  as  though  the 
word  were  written  out  at  full  length.— In 
re  Lakemeyer's  Estate,  135  Cal.  28,  66  Pac. 
961.  See  In  re  estate  of  Behrens,  130  Cal. 
416,  62  Pac.  603,  distinguishing:  In  re  Es- 
tate of  Billings,  64  Cal.  427,  1  Pac.  701,  and 
Succession  of  Robertson,  49  La.  Ann.  868, 
62  Am.  St.  Rep.  672,  21  So.  586. 


§187.  MEANS  TO  CARRY  JURISDICTION  INTO  EFFECT.  When  juris- 
diction is,  by  the  constitution  or  this  code,  or  by  any  other  statute,  conferred 
on  a  court  or  judicial  officer,  all  the  means  necessary  to  carry  it  into  effect  are 
also  given ;  and  in  the  exercise  of  this  jurisdiction,  if  the  course  of  proceeding 
be  not  specifically  pointed  out  by  this  code  or  the  statute,  any  suitable  process 
or  mode  of  proceeding  may  be  adopted  which  may  appear  most  conformable  to 
the  spirit  of  this  code. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  43. 


MEANS  OP  ENFORCING  JUDGMENT. 
1,  2.  Declaratory  of  the  common  law. 

3,  4.  Applications — To  appointment  of  com- 
missioner to  sell. 

5,6.  Same — To  appointment  of  "receiver" 
to  convey. 

7.  Same — To  apportionment  of  debts  be- 

tween counties. 

8.  Same — To    enforcement,    by    probate 

judge,  of  stipulations. 

9.  Same — To  issuance  of  writ  of  assist- 

ance. 

10.  Same  —  To    jurisdiction    of    superior 

court  to  remand. 

11.  Same  —  To    making    of    interlocutory 

orders. 

12.  Same — To  making-up  of  guardian 's  ac- 

count. 

13, 14.  Same — To    manner    of    setting    aside 
homestead. 

15,  16.  Same — Same — To    manner   of    cutting 
down  homestead. 

17.  Same  —  To  method   of  authenticating 

papers. 

18.  Same — To  method   (or  power)   of  en- 

forcing constitutional  rights. 

19.  Same — To  mode  of  mortgage  foreclo- 

sure. 

20.  Same — To  mode  of  procedure  by  board 

in  levying  road-tax. 

21,  22.  Same — To  procedure  in  insolvency. 

23.  Same — To  service  of  citation   in  con- 

tempt. 

24.  As  to  construction  of  section. 


25,26.  Carrying  judgment  into  effect  —  Con- 
struction. 

27.  Disbarment   under  subdivision   1,   sec- 

tion 287,  post — Procedure. 

28.  New-trial  order  in  criminal  case — Pro- 

cedure on  appeal — Inherent  power  of 
appellate  court. 

29.  Power   of  court  —  To   fix  amount   of 

taxes. 

30.  Same — To  enforce  complete  relief. 

31.  Same — To  render  judgment  in  mandate 

effective. 

32.  Record  on  motion  for  new  trial — After 

appeal  from  judgment. 

33.  Return    of    execution    to    sheriff — On 

void  sale. 

1.  Declaratory  of  the  commoi  law, — this 
section  merely  is.— Golden  Gate  C.  H.  Min. 
Co.  v.  Superior  Court.  65  Cal.  187,  192,  3  Pac. 
628. 

See  par  24,  this  note. 

2.  To  make  this  section  available,  there 
must  be  some  statute  conferring  Jurisdic- 
tion on  the  court. — Tulare  Co.  v.  Kings  Co., 
117  Cal.  195,  202,  203,  49  Pac.  8. 

3.  Application*— To  appointment  of  con- 
mlsffloner  to  sell  land  under  decree  of  fore- 
closure of  lien^of  street  assessment. — Crane 
v.  Cummings,  137  Cal.  201,  203,  69  Pac.  984. 

4.  To  appointment  of  commissioner  to 
sell  property  upon  which  lien  is  to  be  en- 
forced.—Krelingr  v.  Krelingr.  118  Cal.  413, 
420.  50  Pac.  546. 

5.  Same— To  Appointment  of  "recelrer"  to 
make  conveyance  of  property,  under  de- 
cree of  court,  where  defendants  are  numer- 
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ous  and  many  of  them  minors. — Scadden 
Flat  O.  Min.  Co.  v.  Scadden,  121  Cal.  33,  41, 
53  Pac.  440. 

6.  Designating  such  person  so  appointed 
as  "receiver"  instead  of  "commissioner,"  is 
immaterial,  since  his  powers  and  duties  are 
fixed  by  the  decree. — Scadden  Flat  G.  Min. 
Co.  v.  Scadden,  supra. 

7.  Same— To  apportionment  of  debts  of 
•Id  county  and  new  county,  carved  out  of 
the  old  one,  it  is  not  available,  because 
court  has  no  Jurisdiction  to  apportion  the 
•debts;  that  power  and  duty  rests  with  legis- 
lature alone. — Tulare  Co.  v.  Kings  Co.,  117 
Cal.  195,  202,  203,  49  Pac.  8. 

8.  Same— To  enforcement,  by  probate 
Jadge,  of  stipulation  of  parties  with  respect 
to  subject-matter  over  which  he  has  juris- 
Cal.  195,  202,  203,  49  Pac.  8. 

9.  Same— To  Issuance  of  writ  of  assist- 
ance in  Judgment  in  ejectment. — Kirsch  v. 
Kirsch.   113  Cal.  56,  64,   45  Pac.  164. 

10.  Same— To  Jurisdiction  of  superior 
court  to  review  rulings  of  justices'  court, 
and  to  remand  cause  with  direction  to  lower 
court  to  proceed  in  accordance  with  deci- 
sion of  appellate  court. — Maxon  v.  Superior 
Court,  124  Cal.  468,  474,  57  Pac.  379. 

11.  Same— To  making  of  Interlocutory 
decrees  and  orders  in  equity. — Thompson 
v.  White,  63  Cal.  505,  507.  See  Gray  v.  Pal- 
mer, 9  Cal.  616,  635;  Packard  v.  Bird,  40  Cal. 
378.  380;  Harris  v.  San  Francisco  S.  R.  Co., 
41  Cal.  393;  McFadden  v.  McFadden,  44  Cal. 
306;  Hinds  v.  Gage,  56  Cal.  486. 

12.  Same— To  mak  lag-up,  auditing-,  and 
settlement  of  account  of  guardian  beyond 
jurisdiction  of  court,  who  fails  to  come  in 
and  account,  on  order  by  publication. — 
Trumpler  v.  Cotton,  109  Cal.  250,  255,  41 
Pac.  1033.  See  Graff  v.  Mesmer,  52  Cal. 
€36. 

IjL  Same— To  manner  of  setting  aside 
fcousestead  and  dealing  with  same. — Maw- 
son  v.  Mawson,  50  Cal.  539,  541,  542.  See  Es- 
tate of  McCauley,  60  Cal.  544;  Kearney  v. 
Kearney,  72  Cal.  591,  597,  16  Pac.  769; 
Brown  v.  Starr,  75  Cal.  163,  166,  16  Pac.  760; 
In  re  Burdlck.  76  Cal.  639,  645,  18  Pac.  805; 
In  re  Walkerly.  81  Cal.  579,  681,  22  Pac.  888; 
Somers  v.  Somers,  81  Cal.  608,  615,  22  Pac. 
967    (dissenting  opinion). 

14.  Compare i  In  re  Schmidt,  94  Cal.  334. 
337.  339,  29  Pac.  714;  Phelan  v.  Smtih,  100 
Cal.  158.  169.  34  Pac.  667;  In  re  Walkerly, 
108  CaL  627,  656,  49  Am.  St.  Rep.  97,  41  Pac. 

772. 


charged  with  commission  of  crime,  to  have 
witness  against  him  examined  in  open  court 
and  in  his  presence. — Willard  v.  Superior 
Court,  82  Cal.  456,  467,  22  Pac.  1120. 

19.  Same— To  mode  of  mortgage  fore- 
closures, in  method  of  appointing  receiver 
and  in  ascertaining  deficiency.— Toby  v. 
Oregon  Pac.  R.  Co.,  98  Cal.  490,  496,  33  Pac. 
550. 


15.  Same— Same— To  manner  of  catting 
slows  homestead  and  limiting  It  to  $500. — In 
re  Burdlck,  76  Cal.  639,  645,  18  Pac.  805. 

16.  To  order  requiring  appraisers  to  di- 
vide homestead. — Brown  v.  Starr,  75  Cal. 
163,  166.  16  Pac  760. 

17.  Same     To    method   of   authenticating 

papers. — Somers  v.  Somers,  81  Cal.  608,  615, 
22  Pac   967    (dissenting  opinion). 

18.  Same     To  method  (power  of)  enforc- 
itftutloual      rlarht      of      defendant 


20.  Same— To  mode  of  procedure  by 
board  of  supervisors  la  levying  tax  for  road 
purposes. — Comstock  v.  Yolo  Co.,  71  Cal. 
599,  602,  12  Pac.  728.  See  San  Luis  Obispo 
Co.  v.  White,  91  Cal.  432,  438,  24  Pac.  864, 
27  Id.  756. 

21.  Same— To  proceeding  in  Insovlency 
upon  petition  of  creditors  of  insolvent  bank- 
ing corporation  for  adjudication  of  its  in- 
solvency.— People  ex  rel.  Gerberding  v.  Su- 
perior Court,  100  Cal.  105,  120,  34  Pac.  492. 

22.  To  mode  or  form  of  proceeding  to 
set  aside  discharge  of  insolvent  debtor 
fraudulently  procured  or  granted. — Estu- 
dillo  v.  Meyerstein,  72  Cal.  317,  320,  18  Pac. 
869. 

23.  Same— To  service  of  order  to  show 
cause  why  party  should  not  be  punished  for 
contempt  in  violating  injunction,  authoriz- 
ing service  to  be  made  on  attorney  of  rec- 
ord where  party  conceals  himself. — Golden 
Gate  C.  H.  Min.  Co.  ▼.  Superior  Court,  65 
Cal.  187,  192,  3  Pac.  628. 

24.  As  to  construction  of  section. — This 
section  does  not  attempt  to  confer  juris- 
diction, but  merely  operates  to  enable  the 
court  to  exercise  a  Jurisdiction  otherwise 
conferred;  and  where  the  court  is  without 
jurisdiction,  as  in  the  case  at  bar,  to  compel 
a  defendant  stockholder  to  testify,  in  a 
creditor's  bill  to  reach  unpaid  subscriptions 
to  stock,  or  discover  the  whereabouts  of 
other  stockholders  defendants  to  enable  the 
plaintiff  to  serve  them  with  summons,  the 
duty  of  exercising  such  Jurisdiction  does 
not  exist  hereunder,  and  a  writ  of  mandate 
will  not  be  issued  to  compel  such  exercise. 
— Union  Collection  Co.  v.  Superior  Court, 
149  Cal.  792,  87  Pac.  1036. 

See  pars.  1  and  2,  this  note. 

25.  Carrying  Judgment  Into  effect  — 
Construction. — Jurisdiction  in  civil  action 
includes  the  power  to  bring  before  the 
courts  or  in  some  reasonable  way  to 
give  proper  notice  to  the  parties  whose 
rights  and  Interests  are  to  be  determined. 
If  there  were  no  enabling  statutes  prescrib- 
ing a  process  to  be  used  the  courts  could 
frame  suitable  writs  and  direct  a  reason- 
able mode  of  service. — McKendrick  v.  West- 
ern Zinc  Min.  Co.,  165  Cal.  24,  130  Pac.  865. 

26.  Under  this  section  where  an  election 
has  been  held  under  the  Wyllle  Local  Op- 
tion Act  (Stats.  1911,  p.  699,  I  Henning's 
General  Laws,  3d  ed.,  p.  1185),  a  contest 
thereunder  Is  not  an  adversary  proceeding. 
The  court  may  provide  a  suitable  pro- 
cedure to  furnish  an  interested  person  to 
appear  at  the  hearing.  Inasmuch  as  it  is 
provided  by  law  that  any  elector  may  con- 
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test  the  declared  result  of  an  election,  it 
is  implied  that  the  court  will  permit  any 
other  elector  to  oppose  such  contest  so  far 
as  necessary  for  a  just  and  lawful  disposi- 
tion of  that  proceeding.  Since  the  court 
has  jurisdiction  of  the  subject-matter,  and 
the  necessary  parties  can  be  clearly  desig- 
nated, the  authority  given  by  this  section 
includes  the  right  to  bring  the  necessary 
parties  before  the  court  by  any  suitable 
process  which  appears  most  conformable  to 
the  spirit  of  the  code. — Roche  v.  Superior 
Court,  SO  Cal.  App.  255,  157  Pac  830. 

27.  Disbarment  wder  sabdlviaJea  1,  •€«- 
tton  287,  post— Procedure. — There  being  no 
provision  of  the  code  prescribing  the  pro- 
cedure to  be  followed  In  the  removal  of  an 
attorney  under  subdivision  1  of  section  287, 
the  case  falls  within  the  scope  of  the  above 
section. — Barnes  v.  District  Court  of  Ap- 
peal, 178  Cal.  500,  173  Pac.  1100. 

28.  New-trial  order  la  crts&laal  case— 
Proeedarc  on  appeal  Inherent  power  of 
appellate  eo«rt« — No  prescribed  procedure 
for  perfecting  such  appeal  exists;  but  where 
the  constitution  Invests  an  appellate  court 
with  jurisdiction  in  a  particular  class  of 
cases,  that  court  has  inherent  power,  in  the 
absence  of  a  prescribed  mode,  and  In  the 
exercise  of  its  jurisdiction,  to  adopt,  for 
the  purpose  of  bringing  before  it  a  cause 
in  which  an  appeal  has  been  granted  and 
taken,  any  appropriate  and  approved  mode 
of  procedure  which  may  have  been  em- 
ployed by  an  aggrieved  party  In  perfecting 
an  appeal;  and  where  an  appeal  from  such 
an  order  is  in  the  form  prescribed  for  an 
appeal  from  a  judgment  of  final  conviction, 
and  shows  the  proceedings  in  full.  Including 
the  evidence  and  the  hearing  of  the  motion, 
It  is  the  duty  of  the  appellate  court  to  re- 
sort to  the  record  .and  determine  the  appeal 
on  its  merits. — People  v.  Robinson,  17  Cal. 
App.  275,  119  Pac.  527.  See  People  v.  Jor- 
dan, 65  Cal.  €44,  4  Pac.  683;  Cummings  v. 
Conlon,  66  Cal.  413,  5  Pac.  796,  903;  Somers 


v.  Somers,  81  Cal.  616,  22  Pac.  967;  In  Te 
Jcssup.  81  Cal.  479,  6  L.  R.  A.  594,  22  Pac. 
742,  1028. 


Power    of    co«rt— To    dx    aamovmt    of 

-Held  referable  to  this  section  In  a 
suit  to  restrain  county  officers  from  levying 
an  assessment — San  Diego  Realty  Co.  v. 
Cornell,  150  Cal.  640,  89  Pac  603. 


Sasme— To  enforce  complete  relief.— 

Where  complete  relief  is  not  given  by  the 
order  of  the  court,  to  avoid  other  actions, 
other  orders  will  be  made  until  the  end  is 
attained. — Potomac  Oil  Co.  v.  Dye,  14  Cal. 
App.  679,  113  Pac  126. 

51.  Same— To  render  Judgment  In  man- 
date effective. — Where  a  court  acquires  ju- 
risdiction to  order  the  holding  of  a  stock- 
holders' meeting,  It  has  power  to  render  its 
judgment  in  mandate  effective  by  appoint- 
ing a  commission  to  give  notice  of  time  and 
place  of  meeting. — Potomac  Oil  Co.  v.  Dye, 
14  Cal.  App.  679,  113  Pac.  126. 

52.  Record  on  motion  for  mow  trial— Af- 
ter appeal  from  Judgment. — In  the  absence 
of  a  statute  providing  the  procedure  for 
transmitting  to  the  appellate  court  the  rec- 
ord used  as  the  basis  for  a  motion  for  a 
new  trial  where  an  appeal  from  the  judg- 
ment has  been  rightfully  taken  in  advance 
of  the  hearing  and  determination  of  the 
motion,  it  is  permissible  to  adopt  any  suit- 
able procedure,  which,  conformable  to  the 
spirit  of  the  code,  would  achieve  the  de- 
sired result,  for  the  purpose  of  permitting 
the  case  to  be  disposed  of  on  its  merit, 
rather  than  upon  technicalities. — Nathan  v. 
Porter,  36  Cal.  App.  356,  172  Pac  170.. 


Return  of  execution  to  sheriff— On 
Told  sale. — Where  execution  has  issued  and 
a  void  sale  been  made  thereon  the  court 
may  under  authority  of  this  section  order  a 
withdrawal  of  the  execution  and  its  re- 
turn to  the  sheriff  for  further  levy. — Wel- 
don  v.  Rogers,  157  Cal.  410,  415,  108  Pac 
266. 


§  188.  FUNDS  PAID  BY  ORDER  OF  COURT.  When  any  money  is  depos- 
ited with  the  clerk  of  any  superior  court  pursuant  to  any  action  or  proceeding 
therein  or  pursuant  to  any  order,  decree  or  judgment  of  the  court,  or  when  any 
money  is  to  be  paid  to  the  treasurer  pursuant  to  any  provision  of  this  code,  such 
money  shall  be  forthwith  deposited  with  such  treasurer  and  a  duplicate  receipt 
of  the  treasurer  therefor  shall  be  filed  with  the  auditor.  The  certificate  of  the 
auditor  that  such  duplicate  receipt  has  been  so  filed  shall  be  necessary  before 
the  clerk  or  party  required  to  deposit  such  money  shall  be  entitled  to  a  dis- 
charge of  the  obligation  imposed  upon  him  to  make  such  deposit. 

[Withdrawal.]    When  any  money  so  deposited  is  to  be  withdrawn  or  paid 

out,  the  order  directing  such  payment  or  withdrawal  shall  require  the  auditor 

to  draw  his  warrant  therefor  and  the  treasurer  to  pay  the  same. 

History:  Enactment  of  former  section  approved  March  24,  1874, 
Code  Amdts.  1873-4,  p.  285;  repeal  approved  April  1,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt),  p.  21;  enactment  of  present  section  ap- 
proved May  29,  1915,  Stats,  and  Amdts.  1915,  p.  942.  In  effect  August  8, 
1915. 
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TITLE  III. 

PEBSONS  SPECIALLY  INVESTED  WITH  POWERS  OP  A  JUDICIAL  NATURE. 

Chapter  I.    Jurobs,  §§  190-254. 

II.    Coubt  Commissioners,  §§  258,  259. 
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CHAPTER  I. 

JURORS. 

Jurors  in  General,  $|  190-195. 

Qualifications  and  Exemptions  or  Jurors,  ||  198-202. 

Or  Selecting  and  Returning  Jurors  for  Courts  or  Record,  ||  204-21L 

Or  Drawing  Jurors  for  Courts  or  Record,  §§  214-221. 

Or  Summoning  Jurors  for  Courts  of  Record,  55  225-228. 

Of  Summoning  Jurors  for  Courts  not  of  Record,  §§  230-232. 

Or  Summoning  Jurors  of  Inquest,  §  235. 

Obedience  to  Summons,  How  Enforced,  $  238. 

Of  Impaneling  Grand  Juries,  f  ft  241-243. 

Of  Impaneling  Trial  Juries  in  Courts  of  Record,  H  24Q-248. 

Of  Impaneling  Trial  Juries  in  Courts  not  of  Record,  ||  250,  251. 

Or  Impaneling  Juries  or  Inquest,  1 254. 


ARTICLE  I. 
JURORS  IN  GENERAL. 


f  190.    Jury  defined. 

i  191.    Different  kinds  of  juries. 

§  192.    Grand  jury  defined. 


$  193.    Trial  jury  defined. 

5  194.    Number  of  a  trial  jury. 

ft  195.    Jury  of  inquest  defined. 


§  190.    JURY  DEFINED.    A  jury  is  a  body  of  persons  temporarily  selected 

from  the  citizens  of  a  particular  district  and  invested  with  power  to  present  or 

indict  a  person  for  a  public  offense,  or  to  try  a  question  of  fact. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  44;  May  29,  1917,  Stats,  and 
Amdts.  1917,  p.  1282.    In  effect  July  28,  1917. 


THE  JURY. 

1.  Jurors — Qualification  and  exemption. 

2.  Same — Selection  and  summoning. 

3.  "Men"— "Body  of  men"— Women. 

1*    Jwow     <tnn lMcntionn  nnd  exemption*, 

— as  to  generally,  see  post,  55  198-200  and 
notes. 

2.     Same— -Selection    nnd    rammonlng, — as 

to  generally,  see,  post,  55  241-264  and  notes. 
S.     "Mei"- "Body    of    men"  —  Women.— 

The  word  "men"  In  section  190  defining:  "a 


body  of  men,"  and  the  phrase  "a  body  of 
men"  In  section  192,  did  not,  prior  to  the 
amendment  of  1917,  Include  "women,"  not- 
withstanding section  7,  Penal  Code,  and  an 
indictment  presented  by  a  grand  Jury  com- 
posed of  11  men  and  8  women,  is  not  "found 
as  prescribed  in  this  code,"  within  the 
meaning  of  section  996,  Penal  Code. — People 
v.  Lensen,  34  Cal.  App.  836,  167  Pac.  406. 

An  to  aneelnl  venire  of  women  only  as 
ground  of  bin*,  see  Kerr's  Cyc.  Penal  Code, 
2d  ed.,  $  1064,  note. 


§  191.    DIFFERENT  KINDS  OF  JURIES.    Juries  are  of  three  kinds : 

1.  Grand  juries ; 

2.  Trial  juries ; 

3.  Juries  of  inquest. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1S80,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  44. 


§§  its,  1*8 


GRAND  JURY— TRIAL  JURY. 
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§  192.  GRAND  JURY  DEFINED.  A  grand  jury  is  a  body  of  persons,  nine- 
teen in  number,  returned  in  pursuance  of  law,  from  the  citizens  of  a  county,  or 
a  city  and  county,  before  a  court  of  competent  jurisdiction,  and  sworn  to 
inquire  of  public  offense  [s]  committed  or  triable  within  the  county  or  city  and 
county. 

History:  Enacted  March  11,  1872;  amendment  approved  March  3, 
1876,  Code  Amdts.  1875-6,  p.  86;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  44;  May  29,  1917,  State,  and  Amdts.  1917,  p.  1282. 
In  effect  July  28,  1917. 


THE  GRAND  JURY. 

1.  As  to  drawing  and  summoning. 

2.  As  to  what  constitutes  a  grand  jury. 

3.  Disqualification  of  grand  juror. 

4.  Impaneling  grand  jury — Generally. 

5.  Same — Jurisdiction  to  impanel. 

6-  8.  Indictment — By  vote  of  twelve  jurors. 

Aa  to  rigmt  of  Mate  to  prescribe  qualifi- 
cation* of  Juror*. — See  2  Obiter  Dig.  110. 

Am  to  xifjht  to  serve  mm  Juror— Constitu- 
tional rlfffct. — See  14  L.  R.  A.  581,  584. 

Same— Not    an    Incident    of    citizenship. — 

See  2  Obiter  Dig:.  109. 

1.  As    to    drawlnjr    and    summoning;    at 

least  once  a  year  in  each  county. — Const. 
1879  art.  I,  5  8,  I  Henning's  General  Laws, 
3d  ed.,  p.  xxxii. 

2.  As  to  what  constitutes  a  fc-raad  Jary, 

see  Levy  v.  Wilson,  69  Cal.  105,  108,  10  Pac. 
272;  Bruner  v.  Superior  Court,  92  Cal.  239, 
261,  28  Pac.  341. 

As    to    construction    of    "men,*    "body    of 
men,**  see,  ante,  8  190,  note  par.  8. 

3.  Disqualification  of  ffrand  Juror  is  not 

ground  of  challenge  to  panel;  and  it  is  not 
ground  for  setting  aside  an  indictment  In 
which  he  took  no  part. — People  v.  Simmons, 
119  Cal.  1,  50  Pac.  844. 

4.  Impanel  Ins;  ajrand  Jury— Generally  as 

to,  see,  post,  §§  241,  242,  and  notes. 


5.  Same  Jurisdiction  to  Impanel  a  grand 
Jury  is  derived  from  law  and  not  from  any 
order  of  court. — Bruner  v.  Superior  Court, 
92  Cal.  239,  28  Pac.  341. 

«.     Indictment— By  rote  of  twelve  Jurors. 

— Indictment  found  by  vote  of  twelve  grand 
Jurors  is  valid,  although  grand  Jury  is  not 
full  by  reason  of  death  or  absence  of  one  of 
its  members. — People  v.  Hunter,  54  Cal.  65, 
71.  See  People  v.  Roberts.  6  Cal.  214;  Peo- 
ple v.  Southwell,  46  Cal.  141;  People  v. 
Colby,  54  Cal.  37,  38;  People  v.  Gray,  61  Cal. 
164;  People  v.  Simmons,  119  Cal.  1.  3,  4,  50 
Pac.  844.  Ala.  State  v.  Miller,  3  Ala.  343. 
lad.  Hudson  v.  State,  1  Blackf.  317.  111. 
Beasley  v.  People,  89  111.  671.  Iowa.  State 
v.  Ostrander,  18  Iowa  435.  Mass.  Common- 
wealth v.  Wood,  56  Mass.  (2  Cush.)  149. 
Nev.  State  v.  Hartley,  22  Nev.  342,  353,  40 
Pac.  372.  N.  C.  State  v.  Davis,  2  Ired.  L.  153. 
Vt.  State  v.  Brainerd,  66  Vt.  632,  536,  48  Am. 
Rep.  818,  820;  Baldwin's  Case,  1  Tyler  473. 
Va.  Mesmer  v.  Commonwealth,  26  Gratt. 
976. 

7.  Absence  of  grand  Juror  from  Jury- 
room  during  consideration  of  case  by  grand 
Jury,  does  not  affect  legality  of  their  ac- 
tion, or  validity  of  indictment  returned. — 
People  v.  Simrnons,  119  Cal.  1,  50  Pac.  844. 

8.  A  portion  only  of  grand  jury  having 
been  legally  drawn,  body  is  illegal,  if  an 
Illegal  order  is  made  for  summoning  of 
remainder. — Bruner  v.  Superior  Court,  92 
Cal.  239,  28  Pac.  341. 


§  193.  TRIAL  JURY  DEFINED.  A  trial  jury  is  a  body  of  persons  returned 
from  the  citizens  of  a  particular  district  before  a  court  or  officer  of  competent 
jurisdiction,  and  sworn  to  try  and  determine  by  verdict,  a  question  of  fact. 

History:  Enacted  March  11,  1872;  amendment  appfoved  April  1 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  44;  May  29,  1917,  Stats,  and 
Amdts.  1917,  p.  1283.    In  effect  July  28,  1917. 


1.  Verdict  of  Jury— Need  not  be  unani- 
mous, by  provision  of  constitution. — Const. 
1879  art.  I  8  7,  I  Henningr's  General  Laws, 
3d  ed.,  p.  xxxii;  see,  also,  post,  5  618  and 
note. 


Am  to  trial  by  Jury, 

|f  600-619  and  notes. 


treaerally,  see,  post* 
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JURIES — QUALIFICATIONS   OF  JURORS. 


ff  104-198 


§  194.  NUMBER  OP  A  TRIAL  JURY.  A  trial  jury  shall  consist  of  twelve 
persons ;  provided,  that  in  civil  actions  and  cases  of  misdemeanor,  it  may  con- 
sist of  twelve  or  any  number  less  than  twelve,  upon  which  the  parties  may 
agree  in  open  court. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880.  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  44;  May  29,  1917,  Stats,  and 
Amdts.  1917,  p.  1283.     In  effect  July  28,  1917. 


NUMBER  OP  TRIAL  JURY. 

1.  Constitutional  provision. 

2.  Commissioners'  note. 

1.  Constitutional  provision  permitting 
this  statute  is  found  in  Const.  1879  art.  I 
I  7,  I  Henning's  General  Laws,  3d  ed.,  p. 
xxxii. 

2.  Commissioners'  note  says:  "Party  fail- 
In?  to  appear  at  trial,  it  operated  as  con- 
sent on  his  part  that  issue  should  be  tried 


by  court  without  jury..  The  other  party 
could  have  made  this  consent  mutual  by 
submitting:  cause  to  the  court;  but  if  such  a 
course  is  not  taken,  and  party  appearing: 
calls  for  jury,  he  Is  bound  to  take  number 
required  by  law.  Twelve  Is  the  number,  and 
less  number  will  not  constitute  legal  jury 
without  consent  of  adverse  party.  Such 
consent  must  be  express  and  entered  at 
time  In  minutes  of  court;  it  can  not  be  in- 
ferred from  more  absence  of  adverse  party." 
— Citing:  Gillespie  v.  Benson,  18  Cal.  411. 


§  195.    JURY  OF  INQUEST  DEFINED.    A  jury  of  inquest  is  a  body  of 
persons  summoned  from  the  citizens  of  a  particular  district  before  the  sheriff, 

t 

coroner,  or  other  ministerial  officers,  to  inquire  of  particular  facts. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  44;  May  29,  1917,  Stats,  and 
Amdts.  1917,  p.  1283.    In  effect  July  28,  1917. 


ARTICLE  H. 


QUALIFICATIONS  AND  EXEMPTIONS  OF  JURORS. 

1 198.    Who  competent  to  act  as  juror.  ft  201.    Who  may  be  excused. 

f  199.    Who  not  competent  to  act  as  juror. 
|  200.    Who  exempt  from  jury  duty. 


W        —     •  -     -       — —  — '  -   -■■■      »  M^V  +0  ^  WMWV^it 

f  202.    Affidavit  of  claim  to  exemption. 


§  198.  WHO  COMPETENT  TO  ACT  AS  JUROR.  A  person  is  competent  to 
act  as  juror  if  he  be : 

1.  A  citizen  of  the  United  States  of  the  age  of  twenty-one  years  who  shall 
have  been  a  resident  of  the  state  and  of  the  county  or  city  and  county  for  one 
year  immediately  before  being  selected  and  returned ; 

2.  In  possession  of  his  natural  faculties  and  of  ordinary  intelligence  and  not 
decrepit ; 

3.  Possessed  of  sufficient  knowledge  of  the  English  language. 

History:  Enacted  March  11,  1872;  amended  March  23,  1876,  Code 
Amdts.  1875-6,  p.  89;  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  45;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  121,  held  unconstitutional,  see  history,  §  5  C.  C.  P.;  amended 
May  25,  1915,  Stats,  and  Amdts.  1915,  p.  826.     In  effect  August  8,  1915. 

COMPETENCY  TO  ACT  AS  JUROR. 
I.  In  General,  1-14. 


2-4.  Competent  juror — Discharge  by  court 
of  its  own  motion — Effect. 


IX  Subdivision    1— Citizenship   and    Age, 
1517. 
IIL  Subdivision  3 — Knowledge  of  English 
Language,  22,  23. 

IV.  Subdivision  4 — On  Last  Assessment- 
Roll  [Repealed],  24-32. 

L  In  General. 

1.  Incompetent    jurors  —  May    be    dis- 
charged. 


5.  Identity  of  juror  drawn — Challenge. 

6.  Jurors  of  trial  jury — As  to  function  of 

trial  court. 

7.  Same — Same — Failure  of  court  to  in- 

struct prisoner  upon  his  rights  as  to 
challenging  jurors. 

8.  Same — Ignorance  of  juror's  incapacity 

— Must  be  shown  by  party  who  com- 
plains. 
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9.  Same — Membership  in  a  casualty  or  in- 
demnity company. 
10.  Same  —  Want  of  natural  capacity  to 
serve. 
11, 12.  Same — When  objections  to  juror  must 
be  taken. 

13.  Jury  from  bystanders  —  Challenge  to 

panel — Disallowance  not  error. 

14.  Same — Same — Same — Where  some  only 

are  disqualified. 

II.  Subdivision  1 — Citizenship  and  Age. 

15.  Aliens  on  jury — As  to  generally. 

16, 17.  Same — Objection  to  juror's  competency 
because  of  alienage. 

18.  Elector — Formerly  required  to  be  an. 

19.  Residence  as  qualification. 

20.  Same — Not  a  resident  of  county  for 

ninety  days. 

21.  Same — Objection   must   be    taken   on 

voir  dire. 

III.  Subdivision  3 — Knowledge  or  English 

Language. 

22,23.  Knowledge   of  the  English  language, 
requisite. 

IV.  Subdivision  4  —  On  Last  Assessment- 

Boll  [Repealed]. 

24.  Assessment-roll — Not  completed  for  the 

year  —  Proposed   juror's  name   not 
being  on  roll. 

25.  Same  —  Assessment  —  Need  not  be  to 

juror  separately. 

26.  Same — Same — Heir  to  an  estate  con- 

sisting of  real  property. 

27.  Same — Not  on  assessment-roll  —  Chal- 

lenge to  panel. 

28.  Same — Same — As  to  when  objection  to 

be  taken. 

29.  Same  —  Same  —  Same  —  Non-taxpayer 

accepted. 

30.  Same — Same — Same — Not  ground  for 

reversal. 

31.  Incompetence    of   grand   juror  —  Not 

ground  for  setting  indictment  aside. 
82.  Same — Property  qualification  of  juror. 

I.     IN  GENERAL. 

1.    Incompetent  Jurors— May  be  discharged 

by  the  court. — People  v.  Leonard,  106  Cal. 
302,  318,  39  Pac.  617.  See  People  v.  Arceo, 
32  Cal.  40. 

2.  Competent  Juror— Discharged  ay  the 
court  of  ita  own  notion,  is  not  error  where 
the  Jury  is  composed  of  twelve  lawful  men. 
— People  v.  Arceo,  82  Cal.  40.  See  People  v. 
Searcey,  121  Cal.  1,  58  Pac  359;  People  v. 
Barker,  60  Mich.  277,  1  Am.  St  Rep.  601, 
27  N.  W.  539. 

3.  Such  discharge  will  not  be  reviewed 
unless  there  has  been  a  clear  abuse  of  dis- 
cretion.— See  People  v.  Manahan,  82  Cal. 
68,  72;  People  v.  Murray,  85  Cal.  350,  356, 
24  Pac.  666;  People  v.  Collins,  105  Cal.  504, 
511,  39  Pac.  16;  People  v.  Durrant,  116  Cal. 
179,  199,  48  Pac.  75;  People  v.  Barker,  60 
Mich.  277,  1  Am.  St.  Rep.  601.  27  N.  W.  539. 


State  v.  Larkln,  11  Nev.  314,  326;  State  v- 
La  Croix.  8  S.  D.  369.  374,  66  N.  W.  944; 
Commonwealth  v.  Fells  Case,  9  Leigh  (Va.), 
613,  617;  State  v.  Davis,  31  W.  Va.  390,  7 
S.  E.  24. 

4.  Compare  i  Stratton  v.  People,  5  Colo. 
276,  279. 

5.  Identity  of  Jnror  drawn-— Challenge* — 
Statute  providing  for  challenge  to  an  in- 
dividual Juror  is  broad  enough  to  allow  a 
challenge  upon  the  ground  that  the  offered 
Juror  is  not  the  man  whose  name  is  in  the 
box  or  who  was  summoned.  Such  a  person 
is  not  a  qualified  Juror  because  not  selected 
and  returned. — People  v.  Duncan,  8  CaL 
App.  186,  199,  96  Pac,  414. 

6.  Jurors  of  trial  Jury— As  to  function 
of  the  trial  court  to  determine  the  true 
state  of  mind  of  each  member  of  the  panel 
touching  his  qualification  to  serve  as  a  Ju- 
ror. Frequently  there  is  a  conflict  between 
different  portions  of  the  testimony  given 
during  an  examination  on  voir  dire,  due  not 
always  to  the  lack  of  candor  on  the  part  of 
the  person  examined,  but  to  his  misunder- 
standing of  the  questions  asked  and  the 
duties  of  a  Juror,  until  such  duties  are  ex- 
plained by  the  court.  When  such  conflict 
occurs  the  trial  court  must  decide,  if  pos- 
sible, which  of  the  answers  most  fully  re- 
veals the  state  of  the  talesman's  mind. 
The  questions  generally  presented  are  those 
of  fact,  not  of  law. — People  v.  Loper,  15S 
Cal.  6,  112  Pac.  720. 

7*  Same— -Same— Failure  of  court  to  in* 
struct  prisoner  npon  hia  rights  aa  to  ehal- 
lenjring  Jurors,  as  required  by  section  1066 
of  the  Penal  Code,  will  not  change  the  rule 
where  it  appears  that  the  prisoner  and  hia 
counsel  knew  his  rights  in  this  regard. — 
People  v.  Mortier,  58  Cal.  262,  266,  267. 

8.  Same— Ignoraaee  of  Juror's  incompe- 
tency—Moat  he  shows  hy  him  who  com- 
plains of  such  incompetency  in  time  to  urge 
it  sooner;  and  it  must  appear  that  the  party 
complaining  examined  the  Juror  as  to  hia 
competency  in  the  respect  referred  to  at 
the  time  the  Jury  was  impaneled. — People 
v.  Mortier,  58  CaL  262,  266,  267;  People, 
v.  Sanford,  48  Cal.  29. 


v.  Same—Membership  la  a  casualty  or 
indemnity  compaay,*ln  which  servant  is  In- 
sured by  employer,  as  disqualifying  to 
serve  as  Juror  in  trial  of  the  personal  in- 
Jury  action. — See  Egner  v.  Curtis,  Towle 
&  Paint  Co.,  96  Neb.  18,  L.  R.  A.  1915A,  163, 
146  N.  W.  1032. 

See,  also,  note  L.  R.  A.  1916A,  153. 

10.  Same—Want  of  natnral  capacity  to- 
serve. — Where  It  appears  upon  his  voir  dire 
that  a  Juror  is  deficient  in  the  qualifications 
prescribed  by  subdivisions  2  and  8  of  this 
section,  relating  to  his  natural  capacity  to 
serve  as  a  Juror,  it  is  the  imperative  duty 
of  the  court  to  excuse  such  person  from 
sitting  on  the  Jury,  regardless  of  whether  a 
formal  challenge  on  that  ground  is  inter- 
posed or  not. — People  v.  Sampo,  17  Cal.  App. 
146,  118  Pac.  957. 
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11.  9t«f  "When  objection  to  Juror  must 
be  taken  Objection  to  competency  must  be 
made  on  voir  dire;  it  can  not  be  taken  on 
a  motion  for  a  new  trial,  even  though  the 
fact  of  incompetency  was  not  known  in 
time  to  sooner  object. — People  v.  Roberts, 
6  Cal.  215;  People  v.  Chung  Lit,  17  Cal.  320, 
322;  People  v.  Romero,  18  Cal.  89;  People  v. 
C  off  man,  24  Cal.  230,  234;  People  v.  Hender- 
son, 28  CaL  465,  469;  People  v.  Mortier,  58 
Cal.  262,  267.  See  State  v.  Stewart,  3  Stew. 
(Ala.)  454;  Croy  v.  State,  32  Ind.  384;  Kin- 
gen  v.  State,  46  Ind.  132;  Gillooley  v.  State, 
58  Ind.  182;  Territory  v.  O'Hare,  1  N.  D.  80, 
41,  44  N.  W.  1003;  State  v.  Quarrel,  2  Bay 
(S.  C.)  L.  150,  152,  1  Am.  Dec.  637;  State  v. 
Fisher,  2  Nott  &  McC.  (S.  C.)  L..  529;  Bris- 
tow  v.  Commonwealth,  15  Gratt.   (Va.)   634. 

See  par.  17,  this  note. 

12.  Party  must  examine  proposed  juror 
touching  his  qualifications,  and  if  he  does 
not  do  so,  he  is  deemed  to  have  waived 
them. — People   v.   Mortier,   58   Cal.   262,   266. 

IS.  Jury  from  bystanders— Challenge  to 
panel— Disallowance  not  error  where  the 
challenge  is  not  based  on  any  of  the 
grounds  specified  in  the  code. — People  v. 
Darr,  61  Cal.  554. 

14.  Same  —  Same  —  Same  —  When  some 
only  are  disannulled  or  where  some  only  of 
the  panel  are  not  qualified. — People  v. 
Young,  108  Cal.  8,  12,  41  Pac.  281;  People  v. 
Durrant,  116  CaL  179,  194,  48  Pac.  76. 

See  par.  28,  this  note. 

II.    SUBDIVISION  1. 

15.  Alien*  on  Jury— An  to  generally. — Ju- 
ries composed  in  part  of  denizens  and  in 
part  of  aliens,  are  unknown  to  our  law; 
aliens  are  expressly  prohibited  from  serv- 
ing in  that  capacity. — People  v.  Chung  Lit, 
17  Cal.  320,  322;  People  v.  Chin  Mook  Sow, 
51  Cal.   597,  599. 


1*.  Same— Objection  to  Juror9*  comae- 
tencr  because  of  alienage  must  be  taken  on 
the  voir  dire;  It  can  not  be  taken  for  the 
first  time  on  appeal. — People  v.  Chung  Lit, 
17  Cal.  820. 

See  pars.  8,  11,  12,  this  note, 

17.  An  alien  drawn  and  Impaneled  as  a 
juror,  la  good  cause  for  challenge  before 
trial;  but  If  permitted  to  be  sworn  without 
objection.  It  Is  too  late  after  the  trial  and 
conviction  to  make  it  ground  for  a  new 
trial. — State  v.  Quarrel,  2  Bay  (S.  C.)  L.  150, 
152,  1  Am.  Dec.  637.  See  8tate  v.  Fisher,  2 
Nott  A  McC.   (S.  C.)  L.  529. 

See  pars.  8.  11,  12,  16,  this  note. 

18.  Elector— Formerly  required  to  be  an. 
— Required  to  be  an  elector  under  act  of 
1852  concerning  jurors  (Stats.  1852,  p.  107). 
— Sampson  v.  Schaffer,  3  Cal.  107. 

19.  Residence  as  uualldeatlon  to  sit  as  a 

juror.  As  to  rules  for  determining  resi- 
dence, and  loss  of  residence,  see  Kerr's  Cyc. 
Pol.  Code,  2d  ed.,  8  62  and  note;  Const.  1879 
art.  II  f  4,  art  XX  §  12,  I  Henning's  General 
Laws,  3d  ed.,  pp.  xxxv,  ci. 


20.  Same— Not  n  resident  of  the  county 
for  ninety-nine  days  before  being  selected 
and  returned,  challenge  properly  allowed.— 
People  v.  Cochran,  61  CaL  648,  553. 

21.  Same— Objection  mast  be  taken  on 
voir  dire  to  be  available. — See  pars.  11,  25, 
26,  this  note. 

III.   SUBDIVISION  3. 

22.  Knowledge  of  the  English  language 

sufficient  to  be  able  to  understand  the  pro- 
ceedings is  a  requisite  qualification  to  be  a 
juror. — See  People  v.  Arceo,  32  Cal.  40. 

23.  All  proceedings  in  court  to  be  in 
English  language. — See,  ante,  5  185,  note; 
post,  8  1056  and  note. 

IV.    SUBDIVISION  4. 

24.  Assessment-roll— Not  completed  for 
the  year— Proposed  Juror's  nnme  not  being 
on  roll  for  the  preceding  year,  party  Is  in- 
competent, although  taxed  on  property  in 
the  county  for  current  year. — Houghton  v. 
Market  St  R.  Co.,  1  Cal.  App.  576,  82  Pac. 
972. 


25.  Same— Assessment— Need  not  be  to 
Juror  sepnrntely  upon  assessment-roll  to 
qualify  him;  assessment  to  firm  of  which 
juror  is  partner  is  sufficient. — People  v. 
Owens,  123  Cal.  482,  487,  56  Pac.  251. 

26.  Same— Same— Heir  to  nn  estnte  con- 
sisting of  real  property*  in  the  county,  as- 
sessed In  the  name  of  the  estate,  does  not 
qualify  to  act  as  juror,  unless  it  appears 
that  some  of  the  property  belongs  to  the 
proposed  juror,  or  will  become  his  on  final 
settlement  of  the  estate. — People  v.  Warner, 
147  Cal.  546,  82  Pac.  196. 

27.  Same— Not  on  assessment-roll— Chal- 
lenge to  panel  because  names  of  some  do 
not  appear  on  assessment-roll  can  not  be 
sustained. — People  v.  Young,  108  Cal.  8,  12, 
41  Pac.  281;  People  v.  Searcey,  121  Cal.  1, 
3,  63  Pac  369. 

See  par.  13,  this  note. 

28.  Same— Same— As  to  .when  objection 
to  he  takes. — Objection  on  ground  of  non- 
assessment  must  be  taken  at  the  time  of 
trial. — See  pars.  8,  11,  12,  16,  17,  21,  this 
note. 


29.  Same— Same  —  Same  —  Non-tnxpayer 
accepted  and  sworn  without  objection,  party 
can  not,  after  verdict,  object  to  his  com- 
petency.— People  v.  Sanford,  43  Cal.  29,  32. 
See  Pitt  v.  Bishop,  58  Mo.  App.  600,  604. 

See  pars.  8,  11,  25,  26,  this  note. 

80.  Same— Same— Same— Not  ground  for 
reversal. — Juror  not  on  assessment-roll  no 
ground  for  reversal  where  objection  not 
taken  at  trial. — People  v.  Thompson,  34 
Cal.  671;  People  v.  Mortier,  58  Cal.  262,  266. 

SI.  Incompetence  of  grand  Juror— Not 
ground  for  setting  Indictment  aside. — In- 
competency of  grand  juror  in  not  possessing 
the  qualification  mentioned  in  subdivision 
4  of  this  section,  is  not  ground  for  motion 
to  set  aside  Indictment. — Kltts  v.  Superior 
Court,  5  Cal.  App.  462,  466,  90  Pac.  977. 
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32.     Same— Property    qualification    of   Jo-  to  be  heir  of  a  deceased  person  whose  es- 

ror. — A   juror   whose   name   did   not   appear  tate  had  real  property  on  the  roll. — People 

on     assessment-roll     of    county     was     held  v.  Warner,  147  CaL  546,  549,  82  Pac.  196. 
properly   excused,   although   he   was   shown 

§  199.  WHO  NOT  COMPETENT  TO  ACT  AS  JUROR.  A  person  is  not  com- 
petent to  act  as  a  juror : 

1.  Who  does  not  possess  the  qualifications  prescribed  by  the  preceding  sec- 
tion; 

2.  Who  has  been  convicted  of  malfeasance  in  office  or  any  felony  or  other 
high  crime ;  or 

3.  Who  has  been  discharged  as  a  juror  by  any  court  of  record  in  this  state 
within  a  year,  as  provided  in  section  two 'hundred  and  three  [two  hundred 
subdivision  thirteen]  of  this  code,  or  who  has  been  drawn  as  a  grand  juror  in 
any  such  court  and  served  as  such  within  a  year,  and  been  discharged. 

4.  A  person  who  is  serving  as  a  grand  juror  in  any  court  of  record  in  this 
state  is  not  competent  to  act  as  a  trial  juror  in  any  such  court. 

And  a  person  who  is  serving  as  a  trial  juror  in  any  court  of  this  state  is  not 
competent  to  act  as  a  grand  juror  in  any  such  court. 

History:  Enacted  March  11,  1872;  amended  April  1/1880,  Code 
Amdts.  18S0  (C.  C.  P.  pt.),  p.  45;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  121,  held  unconstitutional,  see  his- 
tory, §  5  ante;  March  7,  1905,  Stats,  and  Amdts.  1905,  p.  70;  April  17, 
1909,  Stats,  and  Amdts.  1909,  p.  977.    In  effect  June  1,  1909. 

WHO  NOT  COMPETENT  AS  JUBOR.  properly  excused,  although  he  appeared  to 

1.  Distinction  between  grand  and  trial  jurors.  b«  tn*  heir  of  a  deceased  person  whose  es- 
ft    ->        _^  ,.-..-.  tate  did  have  property  on  the  roll. — People 

2.  Property  qualification  of  juror.  v    Warner,  147  Cal.  649,  82  Pac  196. 

3.  Trial  juror  discharged  within  year. 

jttt*  *•!_.•.  xi.  ii  ,     ,  ,    n  S.    Trial  juror  discharged  within  the  year. 

4.  Waiver  of  right  to  challenge  (subd.  4).  _Under  the  provisions  of  this  subdivision. 
See,  ante,  9  198  and  note.  a  trIal  Jurorf   discharged   within   the   year, 

1.  Distinction  between  grand  nnd  trial  ls  not  thereby  rendered  Incompetent  to  sit 
Jnrors.— The  provision  of  subdivision  3  ren-  as  a  errand  Juror.— People  v.  Quijada,  154 
dering  one  who  has  been  discharged  as  a  Cal-  245»  97  Pac.  689;  People  v.  Carson,  155 
juror  within  a  year  incompetent  applies  to  Cal.  170,  99  Pac.  970. 

a  trial  Juror  and  renders  incompetent  to  4m  waiver  of  right  to  challenge  (sab*.  4). 
serve  on  a  trial  Jury  either  a  trial  Juror  -_Where  the  grand  jury  had  been  irapan- 
who  has  served  and  been  discharged  within  ejed  before  the  trial  Jury,  and  the  trial 
a  year  or  one  who  has  served  as  a  grand  nad  proceeded  for  several  days  before  the 
Juror,  but  it  does  not  render  incompetent  COurt's  attention  was  called  to  the  dlsquali- 
to  sit  upon  a  grand  Jury  a  trial  Juror  who  ncatlon,  and  no  reason  was  offered  why 
has  been  discharged  within  a  year.— People  8UCh  fact  was  not  ascertained  before  the 
v.  Quijada.  154  Cal.  243,  245,  97  Pac.  689;  Jury  was  8worn,  the  right  to  challenge  un- 
people v.  Carson,  155  Cal.  164,  170,  99  Pac.  der  this  subdivision  must  be  deemed  to 
9?0*  have   been   waived,   and   the   court   did   not 

2.  Property  qualifications  of  Jnror. — A  abuse  its  discretion  in  denying  a  challenge 
juror  in  whose  name  no  property  appeared  interposed. — Estate  of  Jones,  166  Cal.  108, 
on    the   assessment-roll   of   the   county   was  135  Pac.  288. 

§  200.  WHO  EXEMPT  FROM  JURY  DUTY.  A  person  is  exempt  from  lia- 
bility to  act  as  a  juror  if  he  be : 

1.  A  judicial,  civil,  or  military  officer  of  the  United  States,  or  of  this  state; 

2.  A  person  holding  a  county,  city  and  county,  city,  town  or  township  office ; 

3.  An  attorney  at  law,  or  the  clerk,  secretary,  or  stenographer  of  an  attorney 
at  law ; 

4.  A  minister  of  the  gospel,  or  a  priest  of  any  denomination  following  his 
profession ; 
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5.  A  teacher  in  a  university,  college,  academy,  or  school ; 

6.  A  practising  physician,  or  practising  licensed  dentist,  or  druggist,  ac- 
tually engaged  in  the  business  of  dispensing  medicines; 

7.  An  officer,  keeper,  or  attendant  of  an  almshouse,  hospital,  or  other  charit- 
able institution ; 

8.  Engaged  in  the  performance  of  duty  as  officer  or  attendant  of  the  state 
prison  or  of  a  county  jail ; 

9.  Employed  on  board  of  a  vessel  navigating  the  waters  of  this  state ; 

10.  An  express  agent,  mail  carrier,  or  a  superintendent,  employee,  or  operator 
of  a  telegraph  or  telephone  company  doing  a  general  telegraph  or  telephone 
business  in  this  state,  or  keeper  of  a  public  ferry  or  tollgate ; 

11.  An  active  member  of  the  national  guard  of  California,  or  an  active  mem- 
ber of  a  paid  fire  department  of  any  city  and  county,  city,  town  or  village  in 
this  state,  or  an  exempt  member  of  a  duly  authorized  fire  company ; 

12.  A  superintendent,  engineer,  fireman,  brakeman,  motorman,  or  conductor 
on  a  railroad ;  or, 

13.  A  person  drawn  as  a  juror  in  any  court  of  record  in  this  state,  upon  a 
regular  panel,  who  has  served  as  such  within  a  year,  or  a  person  drawn  or 
summoned  as  a  juror  in  any  such  court  who  has  been  discharged  as  a  juror 
within  a  year  as  hereinafter  provided ;  provided,  however,  that  in  counties  hav- 
ing less  than  five  thousand  population  the  exemption  provided  by  this  subdivi- 
sion shall  not  apply. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874;  Code  Amdts.  1873-4,  p.  285;  April  3,  1876,  Code  Amdts.  1875-6, 
p.  86;  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  45;  March  27, 
1897,  Stats,  and  Amdts.  1897,  p.  185;  March  7,  1905,  Stats,  and  Amdts. 
1905,  p.  71;  March  22,  1907,  Stats,  and  Amdts.  1907,  p.  885,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  433;  June  7,  1915,  Stats,  and  Amdts.  1915,  p. 
1280;  May  3,  1919,  Stats,  and  Amdts.  1919,  p.  287.  In  effect  July  22, 
1919. 


EXEMPTION  PBOM  JUBY  DUTY. 

1.  Exemption — How  claimed. 

2.  8ame — Of  fireman. 

3.  Same — Of  director  in  irrigation  ditch. 

4.  Same  —  Same  —  Privilege  not  ground   for 

challenge  for  cause. 

1.  Exemption— How  claimed, — as  to,  see, 
post,  f  202. 

2.  Same— Of  Ireau, — as  to,  see  Kerr's 
Cyc.  Pol.  Code,  2d  ed.,  f  f  3339,  3340  and 
notes. 


8.     Same — Of  director  la  irrigation  ditch, 

whether  exempt  under  subdivision  2  of  this 
section,  raised  but  not  decided  in  People  v. 
Owens,  123  Cal.  482,  486,  56  Pac.  251. 

4.  Same  —  Same  —  Privilege  and  not 
fjronnd  of  challenge  for  eanse,  even  if  a  per- 
son holding  such  a  position  is  exempt 
from  Jury  duty. — People  v.  Owens,  123  Cal. 
482,   486.  56  Pac.   251. 

See  Kerr's  Cyc.  Pen.  Code,  2d  ed.,  f  1075 
and  note. 


§201.  WHO  MAY  BE  EXCUSED.  A  juror  shall  not  be  excused  by  a 
court  for  slight  or  trivial  causes,  or  for  hardship,  or  for  inconvenience  to  said 
juror's  business,  but  only  when  material  injury  or  distraction  to  said  juror's 
property  or  of  property  entrusted  to  said  juror  is  threatened,  or  when  said 
juror's  health,  or  when  the  health  or  proper  care  of  said  juror's  own  family,  or 
vhen  the  sickness  or  death  of  a  member  of  said  juror's  family  make  it  neces- 
sary for  said  juror  to  be  excused. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  45;  May  29,  1917,  Stats,  and 
Amdts.  1917,  p.  1283.    In  effect  July  28,  1917. 
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WHO    MAY   BE   EXCUSED   FROM  JURY 

DUTY. 

1.  Commissioners'  note — Court's  right  to  dis- 

charge juror. 

2.  Same — Same — Setting  aside  for  insufficient 

cause. 

3.  Same — Same — Wilfully  and  arbitrarily  re- 

jecting juror. 

1.  CommfMloners'  note— Coort's  iiffht  to 
discharge  Juror. — Commissioners'  note  says: 
"It  has  been  held  that  the  court  may,  for  a 
good  reason,  on  its  own  motion,  excuse  or 
set  aside  a  juror  who  is  free  from  statutory 
disability,  and  possesses  the  legal  qualifi- 
cations."— Montagrue's  Case,  10  Gratt.  (Va.) 
767.     See  People  v.  Arceo,  32  Cal.  40. 


2.  Same — Same— Settla*  aalde  for  laavfl- 
clent  cause. — "Even  if  juror  has  been  set 
aside  by  court  for  an  insufficient  cause,  it 
Is  not  matter  of  error  if  trial  has  been  by 
jury  duly  sworn  and  impaneled  and  above 
all  exceptions.  Neither  the  prisoner  nor 
the  government  in  such  a  case  has  suffered 
injury." — United  States  v.  Cornell,  2  Mas. 
C.  C.  91,  25  Fed.  Cas.  650;  Tatune  v.  Youngr, 
1  Port.  (Ala.)  298;  Commonwealth  v.  Hay- 
den,  70  Mass.  (4  Gray)  19. 

S.  Same— Same— Wilfully  and  arbitrarily 
rejectlaa*  Jwror* — Where  court  wilfully  and 
arbitrarily  rejects  juror  not  disqualified  un- 
der provisions  of  the  statute,  and  without 
any  reasonable  ground  upon  which  to  base 
its  action,  perhaps  it  might  be  error. — See 
People  v.  Arceo,  32  Cal.  40. 


§202.  AFFIDAVIT  OF  CLAIM  TO  EXEMPTION.  If  a  person,  exempt 
from  liability  to  act  as  a  juror  as.  provided  in  section  two  hundred,  be  sum- 
moned as  a  juror,  he  may  make  and  transmit  his  affidavit  to  the  clerk  of  the 
court  for  which  he  is  summoned,  stating  his  office,  occupation,  or  employment ; 
and  such  affidavit  shall  be  delivered  by  the  clerk  to  the  judge  of  the  court 
where  the  name  of  such  person  is  called,  and  if  sufficient  in  substance,  shall  be 
received  as  an  excuse  for  non-attendance  in  person.  The  affidavit  shall  then  be 
filed  by  the  clerk. 

History:     Enacted   March   24,   1874,   Code   Amdts.   1873-4,  p.   286; 
amended  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  46. 

1.    Object  of  sectlan  is  to  prevent  the  in-  in  court  to  present  his  excuse,  particularly 

convenience  to  the  publio,  as  well  as  to  the  when  he  resides  at  a  great  distance  from 

person  summoned,  which  in  many  instances  the  place  where  the  court  is  held, 
would  result  from  his  personal  attendance 


ARTICLE  in. 

OP  SELECTING  AND  BETUBNING  JURORS  FOR  COURTS  OP  RECORD. 


I  204.    Jury-lists,  by  whom  and  when  to  be 

made. 
§  204a.  Jury  commissioner  may  be  appointed. 

Salary. 
|  204b.  Jury  commissioner  to  furnish  list  of 

persons  qualified  for  jurors. 
§  204c.  Duties  of  jury  commissioner. 
§  204d.  Jurors  selected  by  majority  of  judges. 


$  204e.  Secretary  of  superior  judges  as  jury 

commissioner. 

1 205.  How  selection  shall  be  made. 

§  206.  List  to  contain  how  many  names. 

§  207.  [Repealed.] 

§  208.  List  to  be  placed  with  clerk. 

$  209.  Duty  of  clerk.    Jury-boxes. 

§  210.  Regular  jurors  to  serve  one  year. 

(211.  Jurors  to  be  drawn  from  boxes. 


§204.    JURY-LISTS,  BT  WHOM  AND  WHEN  TO  BE  MADE.     In  the 

month  of  January  in  each  year  it  shall  be  the  duty  of  the  superior  court  in 
each  of  the  counties  of  this  state  to  make  an  order  designating  the  estimated 
number  of  grand  jurors  and  also  the  number  of  trial  jurors,  that  will,  in  the 
opinion  of  said  court,  be  required  for  the  transaction  of  the  business  of  the 
court,  and  the  trial  of  causes  therein,  during  the  ensuing  year;  and  immedi- 
ately after  said  order  designating  the  estimated  number  of  grand  jurors  shall 
be  made,  the  court  shall  select  and  list  the  grand  jurors  required  by  said  order 
to  serve  as  grand  jurors  in  said  superior  court  during  the  ensuing  year,  or 
until  new  lists  of  jurors  shall  be  provided,  and  said  selections  and  listings  shall 
be  made  of  men  and  women  suitable  and  competent  to  serve  as  jurors,  as  set 
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forth  and  required  in  sections  two  hundred  five  and  two  hundred  six  of  this 
•code,  which  list  of  persons  so  selected  shall  at  once  be  placed  in  the  possession 
of  the  county  clerk;  and  immediately  after  said  order  designating  the  estimated 
number  of  trial  jurors  shall  be  made,  the  board  of  supervisors  shall  select,  as 
provided  in  sections  two  hundred  five  and  two  hundred  six  of  this  code,  a  list 
of  men  and  women  to  serve  as  trial  jurors  in  the  superior  court  of  said  county 
during  the  ensuing  year,  or  until  a  new  list  of  jurors  shall  be  provided. 

In  counties  and  cities  and  counties  having  a  population  of  one  hundred  thou- 
sand inhabitants  or  over,  such  selection  shall  be  made  by  a  majority  of  the 

judges  of  the  superior  court. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  286;  April  3,  1876,  Code  Amdts.  1875-6, 
d  86*  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  46;  March  7, 
1881,  State,  and  Amdts.  1881,  p.  69;  March  23,  1893,  State,  and  Amdts. 
1893,  p.  297;  May  29,  1917,  State,  and  Amdts.  1917,  p.  1283.  In  effect 
July  28,  1917. 

SELECTION  OP  JURYMEN. 

1,2.  Construction   of   section  —  Method   of 
selecting  trial  jury. 

3.  Court's  order  need  not  be  signed. 

4.  Defective  record — Minutes  of  board  of 

supervisors— Failure  to   show  selec- 
tion. 
5, 6.  Same— Challenge  to  the  array— Amend- 
ing secretary's  minutes. 

7.  Selection  of  jurors  by  supervisors. 

8.  Selection  of  jurors  in  cities  and  coun- 

ties by  judges. 

9.  Same— Same — Construction  of  provi- 

sion, 

10.  Same— Same— Constitutionality  of  pro- 

vision. 

11.  Same— Delegation  by  judges  to  secre- 

tary. 

12.  Objection  to  jury  not  properly  drawn— 

When  considered  on  appeal. 
13, 14.  The   grand  jury— Dissolving  by  final 
adjournment. 
15.  Same— Collateral  attack. 


1.    Constrmetle*    of   section  —  Method    •* 
•eleettas  trial  Jarora. — Construing  this  sec- 
tion,  in   connection  with   sections   206,   208, 
209.  and   211,   post,  the   supreme  court   has 
held  that  there  is  no  distinction  in  selec- 
tion between  grand  and  trial  furors;   that 
names  of  all  Jurors  selected  are  to  be  placed 
in  same  box.  and  that  it  is  necessary   for 
court,  in  making:  its  order  designating:  num- 
ber of  grand  and  trial  Jurors  required  for 
ensuing;  year,  to  designate  separately  num- 
ber   of   each    class. — People   v.    Crowey.   66 
CaL    36    (construing;    section    as    amended 
April  1.  1880). 

2.  After  superior  court  in  January  has 
made  order  designating:  number  of  trial 
Jurors  required  for  ensuing;  year,  It  is  not 
error  to  select  a  trial  Jury  from  list  re- 
turned  for   preceding;   year,   where    record 


does  not  show  that  at  time*  of  making:  such 
selection  the  list  for  the  current  year  had 
been  certified  and  filed  with  clerk,  as  re- 
quired by  provisions  of  sections  208,  209, 
post,  until  which  time  new  list  is  not  "pro- 
vided" within  meaning;  of  this  section. — 
People  v.  Richards,  1  Cal.  App.  566.  82  Pac. 
691. 

8.  Courts  order  need  not  be  signed  desig- 
nating: number  of  Jurors  required  for  en- 
suing year;  being  made  in  open  court,  its 
entry  on  minutes  is  quite  sufficient. — People 
v.  Baldwin,  117  Cal.  244,  250,  49  Pac.  186. 

4.  Defective  record— Minutes  of  board  su- 
pervisors—Failure    to    show    selection,    as 

Jury  was  in  fact  selected,  or  that  there  was 
selection  of  less  number  than  that  required 
by  order  of  court  under  above  section,  is 
not  material  departure  from  forms  pre- 
scribed in  respect  to  drawing  of  Jury. — 
People  v.  Sowell,  145  CaL  292,  78  Pac.  717. 

5.  Same  —  Challenge  to  the  array  — 
Amending;  secretary's  minutes. — On  chal- 
lenge to  array,  because  record  does  not 
show  Jury  to  have  been  drawn  in  accord- 
ance with  requirements  of  article  (sections 
204-209)  the  minutes  kept  by  secretary  of 
Judges  being  incomplete,  under  directions 
of  the  presiding  Judge,  secretary  may  so 
amend  his  minutes  that  they  may  be  an 
accurate  record  of  what  transpired. — Peo- 
ple v.  Durrant,  116  Cal.  179,  198,  48  Pac.  75. 
See  People  v.  Sowell,  145  Cal.  292,  78  Pac. 
717. 

6.  This  is  under  doctrine  of  inherent 
power  of  oourt  to  amend  record  of  Its 
transactions  and  proceedings,  as  to  clerical 
matters,  so  as  to  make  it  speak  the  truth. 
—People  v.  Durrant,  supra;  Kaufman  v. 
Shain,  111  Cal.  16,  52  Am.  St.  Rep.  139.  43 
Pac.  393. 

7.  Selection     of     jurors     by     supervisors 

may  be  made  at  adjourned  meeting  as  well 
as  at  regular  meeting  or  special  meeting 
called  for  that  purpose. — reople  v.  Baldwin, 
117  CaL  244,  49  Pac.  186. 
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8.  Selection  of  lnrora  — In  cities  and 
eoantlen— Having:   population   of  more  than 

100,000,  jurors  are  selected  in  January  by 
judges  of  superior  court,  instead  of  by  the 
supervisors. — Bruner  v.  Superior  Court,  92 
Cal.  239,  242,  28  Pac.  341;  People  v.  Durrant, 
116  Cal.   179,   193.  48  Pac.   75. 

0.  Same— Same—- Construction  of  provi- 
sion.— The  population  referred  to  in  the 
above  section  is  the  population  determined 
by  the  legislature  and  set  forth  in  section 
4005c,  Pol.  Code. — People  v.  Hartwell,  39 
Cal..  App.  24,  177  Pac.  885. 

10.     Same  —  Same  —  Constitutionality     of 
provision. — The     constitutionality     of     the 
last  clause  of  above  section  was  vigorously 
attacked   in    recent   case   in   supreme   court 
(People  v.  Richards,  1  Cal.  App.  566,  82  Pac. 
691),    and    the    court   affirmed    its    constitu- 
tionality,  saying*,    in   part:    "Section   204    of 
the  Code   of  Civil   Procedure  was  amended 
in  May,  1876,  so  as  to  authorize  the  district 
judges  of   the  several   districts   in  the  city 
and  county  of  San  Francisco,  probate  judge, 
and  judge  of  the  municipal  criminal  court, 
or  a  majority  of  such  judges,  to  select  the 
list  of  trial  jurors.    This  section  was  a  part 
of  the  judicial  system  before  the  adoption 
of  the  present  constitution,  which  provides 
(art.    22    5  11.    I    Henning's    General    Laws, 
3d    ed.,    p.    cv);     'AH    laws   relating    to    the 
present  judicial   system   of   the   state   shall 
be  applicable  to  the  judicial  system  created 
by  this  constitution  until  changed  by  legis- 
lation.'    It  has  been  held  that  the  provision 
of  the   section   has  virtually  remained   un- 
changed by  legislation,  and  has  been  kept 
in   force   by   the  express   provisions   of   the 
present   constitution.     People  v.   Gallagher, 
55  Cal.  462;  People  v.  Durrant,  116  Cal.  194, 
48  Pac.  75.     As  this  construction  has  been 
placed    upon    the    section    by    the    highest 
court  in  the  state,  and  as  the  procedure  of 
selecting  jurors  by  the  judges  in  cities  and 
counties  having  a  population  of  100,000  or 
over   has    been    followed    In   this   state    for 
over    a    quarter    of    a    century,    we    would 
hesitate    long    before    holding    the    section 
unconstitutional  at  this  late  day.     Practice 
and  acquiescence  in  the  machinery  provided 
for    by    the   section    as   to   selecting   jurors 
for  a  period  of  so  many  years,  sanctioned 
by  the  courts,  furnishes  an  almost  irresist- 
ible   reason    for    not    now    overruling    it," 
citing  Stuart  v.  Laird,  5  U.  S.  (1  Cr.)  299,  2 
L.     ed.     115;     Railroad     Commissioners     v. 
Market  St.  R.  Co.,  132  Cal.  677,  64  Pac.  1066. 

11.     Same— Same— Delegation    by    Judges 
to  secretary  to   them   of  the   duty  to  make 


selection  of  the  list  of  trial  jurors,  a  vicious 
habit  which  has  grown  up,  opening  the 
door  to  fraud  and  tending  to  promote  the 
miscarriage  of  justice,  has  created  much 
dissatisfaction  among  the  bar  and  was 
savagely  attacked  in  brief  for  defendant  in 
People  v.  Richards,  1  Cal.  App.  566,  82  Pac. 
691,  and  in  additional  brief,  filed  amicus 
curiae,  Bigned  by  fifty  of  the  leading  mem- 
bers of  the  San  Francisco  bar;  but  the  court 
evaded  a  decision  of  the  point  on  the  tech- 
nical ground  that  the  exception  to  the  jury 
was  taken  only  on  the  ground  that  the  last 
clause  of  the  above  section  permitting  the 
selection  to  be  made  by  the  judges  is  un- 
constitutional. Even  if  the  provision  be 
constitutional,  a  delegation  by  the  judges 
to  their  secretary  of  the  duty  to  make  the 
selection  of  list  of  trial  jurors  is  without 
warrant  of  authority  in  law,  and  clearly 
illegal.  The  duty  is  one  reposed  in  the 
judges  personally,  because  of  their  peculiar 
fitness  for  the  task  and  presumed  probity, 
and  a  delegation  of  that  duty  to  irrespon- 
sible parties  is  a  flagrant  breach  of  a  sacred 
trust. 

12.  Objection  to  Jury  not  properly  drawn, 

as  provided  by  this  section,  and  not  part  of 
regular  jury  under  section  210,  post,  will 
not  be  considered  on  appeal,  unless  record 
discloses  facts  supporting  such  contention. 
— Bostwick  v.  Mahoney,  73  Cal.  238,  14  Pac. 
832. 

13.  The  grand  Jury — Dissolving-  by  final 
adjournment  of  court.— Under  constitution 
of  1879,  abolishing  terms  of  court,  and  de- 
claring superior  court  shall  be  "always 
open"  (Const.  1879  art.  VI  fi  5,  I  Henning's 
General  Laws,  3d  ed.,  p.  lii),  neither  end  of 
session  or  sitting  of  court,  nor  final  ad- 
journment of  court  for  the  year,  has  legal 
effect  of  dissolving  grand  jury. — In  re  Gan- 
non, 69  Cal.  541,  544,  549,  11  Pac.  240;  Peo- 
ple v.  Leonard,  106  Cal.  302,  319,  89  Pac. 
617. 

14.  It  may  continue  to  act  until  dis- 
solved by  operation  of  law  or  order  of  court, 
and  when  not  impaneled  for  particular 
time  prescribed  by  law,  continues  until  dis- 
solved by  order  of  court. — In  re  Gannon, 
69  Cal.  541,  546,  4  Pac.  240;  People  v.  Leon- 
ard, 106  Cal.  302,  319,  39  Pac.  617. 

15.  Same — Collateral  attack. — Validity  of 
grand  jury  can  not  be  attacked  collaterally 
in  habeas  corpus  proceeding.: — In  re  Gannon, 
supra.  See  State  ex  rel.  Dunn  v.  Noyes,  87 
Wis.  340,  346,  41  Am.  St  Rep.  45,  49,  5a 
N.  W.  386. 


§  204a.    JURY  COMMISSIONER  MAY  BE  APPOINTED.     SALARY.    In 

any  county  or  city  and  county  in  which,  as  provided  by  the  preceding  section, 
the  selection  of  persons  to  serve  as  trial  jurors  is  made  by  a  majority  of  the 
judges  of  the  superior  court,  a  majority  of  the  judges  of  such  court,  to  assist 
the  judges  thereof  in  making  selections  of  trial  jurors  and  grand  jurors,  and 
whenever  in  their  opinion  the  business  of  the  court  requires  it,  may,  in  their 
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discretion,  appoint  a  jury  commissioner  for  such  county  or  city  and  county, 
who  shall  receive  a  salary  of  three  hundred  dollars  per  month,  not  exceeding, 
however,  one  thousand  five  hundred  dollars  in  any  one  fiscal  year,  and  shall 
hold  office  at  the  pleasure  of  a  majority  of  the  judges  of  such  court.  Said 
salary  shall  be  audited,  allowed  and  paid  out  of  the  general  fund  of  such 
county  or  city  and  county. 

History:    Enactment  approved  May  26,  1917,  Stats,  and  Amdts.  1917, 
p.  1169.    In  effect  July  27,  1917. 

§204b.  JURY  COMMISSIONER  TO  FURNISH  LIST  OF  PERSONS 
QUALIFIED  FOR  JURORS.  Annually,  and  pursuant  to  written  rules  or 
instructions  adopted  by  a  majority  of  the  judges  of  such  court,  the  jury  com- 
missioner shall  furnish  the  judges  of  the  court  a  list  of  persons  qualified  to 
serve  as  triaf  jurors  or  grand  jurors  during  the  ensuing  year,  or  until  a  new 
list  of  jurors  shall  be  required.  A  majority  of  the  judges  of  the  court  may, 
from  time  to  time,  adopt  such  rules  and  instructions  as  may  be  necessary  for 
the  guidance  of  the  jury  commissioner,  who  shall  at  all  times  be  under  the 
supervision  and  control  of  the  judges  of  the  court. 

History:    Enactment  approved  May  26,  1917,  Stats,  and  Amdts.  1917, 
p.  1169.    In  effect  July  27,  1917. 

§  204c.  DUTIES  OF  JURY  COMMISSIONER.  It  shall  be  the  duty  of  the 
jury  commissioner  diligently  to  inquire  and  inform  himself  in  respect  to  the 
qualifications  of  persons  resident  in  his  county  or  city  and  county  who  may  be 
liable  under  the  provisions  of  the  laws  of  this  state  to  be  summoned  for  jury 
duty.  He  may  require  any  person  to  answer,  under  oath  to  be  administered  by 
him,  all  such  questions  as  he  may  address  to  such  person,  touching  his  name, 
age,  residence,  occupation  and  qualifications  as  a  juror,  and  also  all  questions 
as  to  similar  matters  concerning  other  persons  of  whose  qualifications  for  jury 
duty  he  has  knowledge.  The  commissioner  shall  have  power  to  administer 
oaths.  He  shall  be  allowed  his  actual  traveling  expenses  incurred  in  the  per- 
formance of  his  duties  while  visiting  the  respective  townships  in  the  county, 
such  traveling  expenses  to  be  audited,  allowed  and  paid  out  of  the  general 
fund  of  the  county. 

History:    Enactment  approved  May  26,  1917,  Stats,  and  Amdts.  1917, 
p.  1169.    In  effect  July  27,  1917. 

§  204d.  JURORS  SELECTED  BY  MAJORITY  OF  JUDGES.  Pursuant  to 
the  rules  and  instructions  adopted  by  a  majority  of  the  judges  of  the  court, 
the  jury  commissioner  shall  return  to  the  judges  the  lists  of  persons  recom- 
mended by  him  for  jury  duty.  The  judges  of  said  superior  court  shall  examine 
the  jury  lists  so  returned  and  from  such  lists  a  majority  of  said  judges  may 
select,  to  serve  as  trial  jurors  and  grand  jurors,  respectively,  in. the  superior 
court  of  said  county  or  city  and  county  during  the  ensuing  year,  or  until  a 
new  list  of  jurors  is  required,  such  persons  as,  in  their  opinion,  should  be 
selected  for  such  jury  duties ;  provided,  however,  that  the  persons  so  selected 
shall,  in  the  opinion  of  the  judges  selecting  the  same,  be  persons  suitable  and 
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competent  to  serve  as  jurors,  as  set  forth  and  required  in  this  code.  The 
judges,  however,  shall  not  be  bound  to  select  any  names  from  Said  lists,  but 
may,  if  in  their  judgment  the  due  administration  of  justice  requires,  make  all 
or  any  selections  from  among  the  body  of  persons  in  the  county  or  city  and 
county  suitable  and  competent  to  serve  as  jurors  regardless  of  the  lists  returned 
by  the  jury  commissioner. 

History:  Enactment  approved  May  26,  1917,  Stats,  and  Amdts.  1917, 
p.  1170.    In  effect  July  27,  1917. 

§204e.  SECRETARY  OF  SUPERIOR  JUDGES  AS  JURY  COMMIS- 
SIONER. In  any  county  or  city  and  county  where  there  is  a  secretary  of  the 
superior  judges  of  such  county  or  city  and  county,  a  majority  of  the  superior 
judges  may  in  their  discretion  require  such  secretary  to  perform  the  duties  of 
jury  commissioner  in  addition  to  his  regular  duties  as  secretary.  In  such  case 
the  salary  of  the  secretary  of  the  superior  judges  shall  be  four  hundred  fifty 
dollars  a  month. 

History:  Enactment  approved  May  26,  1917,  Stats,  and  Amdts.  1917* 
p.  1170;  amendment  approved  June  3,  1921*  Stats,  and  Amdts.  1921, 
p.  1494.    In  effect  August  2, 1921. 

§  205.  HOW  SELECTION  SHALL  BE  MADE.  The  selections  and  listings 
shall  be  made  of  persons  suitable  and  competent  to  serve  as  jurors,  and  in  mak- 
ing such  selections  they  shall  take  the  names  of  such  only  as  are  not  exempt 
from  serving,  who  are  in  the  possession  of  their  natural  faculties,  and  not 
infirm  or  decrepit,  of  fair  character  and  approved  integrity,  and  of  sound 
judgment. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
Amdts.  1880  (G.  C.  P.  pt),  p.  46;  March  7,  1881,  Stats,  and  Amdts. 
1881,  p.  70;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  298;  May  25, 
1915,  Stats,  and  Amdts.  1915,  p.  826.    In  effect  August  8,  1915. 


SELECTION,   HOW   MADE— CHALLENGE  3.    Same— Not  «mall*ed— N«t  *ro«n« 

TO  PANEL.  That  some  of  the  jurors  selected  not  com- 

1.  Challenge  to  panel— Not  properly  drawn.  petent  Is  no  ground   of  challenge   to   the 

oo           xTi.v-fljxrl'i*  panel. — See,  ante,  8  1*8,  note  pars.  13-17. 

2.  Same — Not  qualified — Not  ground  of. 

.3.  Selection— How  made.  *•    Seleetio*  of  Jwors— How  «ad*— See. 


ante,  8  204,  note  pars.  7-11;  post,  |  206,  note 
1.     Challenge  to  pamel,  where  not  drawn       pars.  4,  5. 
or  summoned  as  required  by  law. — See  Peo- 
ple v.  Vincent,  95  Cal.  425,  30  Pac.  581. 

§206.  LISTS  TO  CONTAIN  HOW  MANY  NAMES.  The  lists  of  jurors,  to 
be  made  as  provided  in  the  preceding  section,  shall  contain  the  number  of 
persons  which  shall  have  been  designated  by  the  court  in  its  order.  The  names 
for  such  lists  shall  be  selected  from  the  different  wards  or  townships  of  the 
respective  counties  in  proportion  to  the  number  of  inhabitants  therein,  as 
nearly  as  the  same  can  be  estimated  by  the  persons  making  said  lists ;  and  said 
lists  shall  be  kept  separate  and  distinct  one  from  the  other. 

History:  Enacted  March  11,  1872;  amendment  approved  April  3, 
1876,  Code  Amdts.  1875-6,  p.  87;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  46;  March  7,  1881,  Stats,  and  Amdts.  1881,  p.  71. 
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TO  CONSIDER. 

1.  Construction  of  section — As  to  generally. 

2.  Same — As  merely  directory. 

3.  Director    of    irrigation    ditch  —  As    to 

whether  exempt. 

4.  Lists  defective — Challenge  to  the  polls. 

5.  Same  —  A    presumption   none    qualified, 

when. 

6.  Same — Failure  to  keep  separate  list  of 

jurors  selected. 

7.  Same — Made    up    by    use    of   left-over 

names. 

8,9.  Population — May  be  estimated  by  vote 
cast 

1.  Construction  of  meet  Ion,  with  others. 
— See,  ante,  ft  204,  note  par.  1. 

2.  Same— As  merely  directory. — The  pro- 
visions of  section  are  directory  and  the  ac- 
tion of  the  judges  of  the  superior  court  will 
not  be  disturbed  or  reviewed  in  the  absence 
of  the  showing:  of  an  abuse  of  discretion.— 
People  v.  Danford,  14  Cal.  App.  442,  112 
Pac.  474. 

8.  Director  In  Irrigation  ditch — As  to 
whether  exempt  under  subdivision  2  of 
above  section,  raised  but  not  decided. — Peo- 
ple v.  Owens,  122  Cal.  482,  486,  56  Pac  251. 

As  to  constitutionality  of  law  providing! 
for  exemption  from  Jnry  duty,  see  note  5 
Ann.  Cas.  788;  9  Ann.  Cas.  147. 

As  to  how  exemption  may  ho  claimed,  see, 
ante,  ft  202,  note. 

As  to  exemption  of  firemen  from  Jnry 
dnty,  see  Kerr's  Cyc.  PoL  Code,  2d  e<L, 
ft  I  3337-8840  and  notes. 


As  to  exemption  of  state  militiamen  from 
Jury  duty,  see  Kerr's  Cyc.  Pol.  Code,  2d  ed., 
ft  2098  and  note. 

As  to  who  may  raise  question  of  exemp- 
tion from  jury  duty,  see,  ante,  ft  200,  note 
par.  4;  also  31  Cent.  Dig:,  col.  446,  ft  264. 

4.  Lists  defective  —  Challenge  to  the 
polls. — The  list  is  to  be  composed  of  names 
of  persons  from  wards  and  townships  in 
proportion  to  inhabitants;  the  fact  that  one 
village  of  1500  inhabitants  was  not  repre- 
sented on  the  list,  is  not  ground  for  chal- 
lenge to  the  panel,  in  the  absence  of  a 
showing:  that  the  township  was  not  so  rep- 
resented.— People  v.  Searcey,  121  Cal.  1,  3, 
53  Pac.  359. 

5.  Same— A  presumption  none  of  inhabi- 
tants qualified  where  none  are  selected  from 
a  township. — People  v.  Sowell,  145  Cal.  292, 
78  Pac.  717. 

d.  Same— Failure  to  keep  separate  list  of 
jurors  selected  from  each  township  is  not 
a  material  departure  from  the  form  pre- 
scribed in  respect  to  the  drawing:  of  the 
Jury. — People  v.  Sowell,  145  Cal.  292,  78  Pac. 
717. 

7.  Same— Made  np  hy  use  of  left-over 
names  In  box. — Supervisors  are  at  liberty 
to  select  from  the  names  left  in  the  box  at 
the  end  of  the  year  such  names  as  may 
possess  the  necessary  qualifications  of  ju- 
rors and  have  not  served  the  previous  year, 
and  make  them  part  of  the  list  for  the  cur- 
rent year. — People  v.  Rodley,  131  Cal.  240, 
252,  63  Pac.  351. 

See,  post,  ft  211  and  note. 

8.  Population— May  he  estimated  by  the 

number  of  votes  cast. — People  v.  Rodley,  131 
Cal.  240,  252,  63  Pac.  351. 

9.  Compares   Section  204,  note  par.  9. 


§  207.     [Repealed.] 

History:  Enacted  March  11,  1872;  repealed  April  3,  1876,  Code 
Amdts.  1875-6,  p.  87. 

§208.    LIST  TO  BE  PLACED  WITH  CLERK.    A  certified  list  of  the  per- 

sons  selected  to  serve  as  trial  jurors  shall  at  once  be  placed  in  the  possession  of 

and  filed  with  the  clerk  of  the  superior  court. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  46;  March  7,  1881,  Stats,  and 
Amdts.  1881,  p.  70;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  298. 

JUBY  LIST  TO  BE  KEPT  BT  CLERK.  superior   court  are   one   and   same   person. 

failure  to  certify  jury  list,  as  required  in 
this  section,  is  not  ground  for  challenge  to 
panel,  it  appearing:  that  list  of  trial  jurors 
was  regularly  drawn  under  order  of  court, 
and  clerk  testifying  to  identity  of  list  at 
time  of  trial. — People  v.  Young,  108  Cal.  8, 
12,  41  Pac  281. 


1.  Construction  of  section. 

2.  Certification  of  list — Omission. 

1.  Construction  of  section  in  connection 
with  other  sections, — see,  ante,  8  204,  note 
par.  1. 

2.  Certification  of  list—Omission. — Where 
clerk  of  board  of  superrlsors  and  clerk  of 


§209.  DUTY  OF  CLERK.  JURY-BOXES.  On  receiving  such  lists  the 
county  clerk  shall  file  the  same  in  his  office,  and  write  down  the  names  con- 
tained thereon  on  separate  pieces  of  paper,  of  the  same  size  and  appearance, 
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and  fold  each  piece  so  as  to  conceal  the  name  thereon.    He  shall  deposit  the 

pieces  of  paper  having  on  them  the  names  of  the  persons  selected  to  serve  as 

grand  jurors  in  a  box  to  be  called  the  "grand-jury  box,"  and  those  having  on 

them  the  names  of  the  persons  selected  to  serve  as  trial  jurors  in  a  box  to  be 

called  the  "trial-jury  box." 

History:  Enacted  March  11,  1872;  amendment  approved  April  3, 
1876,  Code  Amdts.  1875-6,  p.  87;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  47;  March  7,  1881,  Stats,  and  Amdts.  1881,  pp.  70,  72. 

§  210.    REGULAR  JURORS  TO  SERVE  ONE  TEAR.    The  persons  whose 

names  are  so  returned  shall  be  known  as  regular  jurors,  and  shall  serve  for 

one  year  and  until  other  persons  are  selected  and  returned. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  47. 


REGULAR  JURORS— SERVE  ONE  YEAR. 

1.  Construction  of  article — As  to  scope. 

2.  Grand  jury — Not  discharged  by  operation 

of  law. 

3.  Limitation  of  life  of  jury. 

4.  Objection  to  jury  not  regularly  drawn — As 

to  when  considered  on  appeal. 

5.  Term  of  service  of  juror — One  year. 

1.     Construction  of  article— A»  to   scope. 

— The  article  In  which  this  section  is  found 
Is  held  to  relate  exclusively  to  the  setting: 
apart  of  a  sufficient  number  of  persons  eli- 
gible for  jury  duty,  and  does  not  assume 
to  deal  with  any  impaneled  jury,  grand  or 
trial.  As  to  these  elaborate  provision  is 
elsewhere  made. — Halsey  v.  Superior  Court, 
162  Cal.  77,  91  Pac.  987. 

2.  Grand  Jnry— Not  discharged  by  opera- 
tion of  law,  or  rendered  incapable  of  per- 
forming; the  functions  of  a  grand  jury, 
merely  by  the  selection,  listing:,  and  re- 
turning: of  the  grand  jurors  for  the  succeed- 


ing:  year    (McFarland,   J.,    dis.). — Halsey   v. 
Superior  Court,  152  Cal.  73,  91   Pac.  987. 

3.  Limitation  of  life  of  Jury. — This  sec- 
tion limits  the  term  within  which  persons 
selected  may  be  drawn  for  service,  an  event 
that  may  never  happen,  but  no  limitation 
whatever  is  imposed  upon  the  life  of  a  jury, 
either  grand  or  trial,  after  it  has  once  been 
drawn  and  impaneled  (McFarland,  J.,  dis.). 
— Halsey  v.  Superior  Court,  152  Cal.  77,  91 
Pac.  987. 

4.  Objection  to  Jnry  not  regularly  drawn 
-—As  to  when  considered'  on  appeal. — Ob- 
jection that  jury  not  regularly  drawn,  and 
not  part  of  jury  required  by  this  section, 
will  not  be  considered  on  appeal,  unless 
facts  relied  on  appear  In  record. — Bostwick 
v.  Mahoney,  73  Cal.  238,  14  Pac.  832. 

5.  Term    of   service    of    Juror— One    year 

and  until  other  person  selected  and  re- 
turned.— In  re  Gannon,  69  Cal.  541,  549,  11 
Pac.  240;  Jacobs  v.  Elliott,  104  Cal.  318,  320, 
37  Pac.  492;  People  v.  Leonard,  106  Cal.  302, 
319,  89  Pac.  617. 


§  211.    JURORS  TO  BE  DRAWN  FROM  BOXES.    Hie  names  of  persons 

drawn  for  grand  jurors  shall  be  drawn  from  the  "grand-jury  box,"  and  the 

names  of  persons  for  trial  jurors  shall  be  drawn  from  the  "trial-jury  box"; 

and  if,  at  the  end  of  the  year,  there  shall  be  the  names  of  persons  in  either  of 

the  said  jury-boxes  who  may  not  have  been  drawn  during  the  year  to  serve, 

and  have  not  served  as  jurors,  the  names  of  such  persons  may  be  placed  on  the 

list  of  jurors  drawn  for  the  succeeding  year. 

History:  Enacted  April  3,  1876,  Code  Amdts.  1875-6,  p.  87;  amend- 
ment approved  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  47; 
March  7,  1881,  Stats,  and  Amdts.  1881,  pp.  70,  72. 

METHOD  OF  SELECTING  JURORS. 

1.  Selection  of  jurors — Method  of. 

2.  Same — Left-over  names  may  be  used. 

1.     Selection    of   jwrow— Metko*    of. — Sec- 
tions   204    to    211,    both    Inclusive,    provide 


method  of  selection  of  persons  to  serve, 
both  as  grand  and  trial  Jurors. — People  v. 
Leonard,  106  Cal.  302,  319,  38  Pac.  617. 

2.     Same— Left-over  name*  may  be  used* 

— Left-over  names  in  box  at  end  of  year 
may  be  used. — See,  ante,  §  206,  note  par.  7» 
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ARTICLE  IV. 

OP  DRAWING  JURORS  FOR  COURTS  OP  RECORD. 

I  214.    Order  of  judge  or  judges  for  drawing  §  218.    Adjourned  drawing  to  proceed,  when. 

of  jury.  [No  section  provided.] 

$  215.     Sheriff  to  be  notified.  §  219.    Drawing,  how  conducted. 

{  216.    Sheriff  and  judge  to  witness  drawing.  §  220.     Preservation  of  ballots  drawn. 

[No  section  provided.]  §  221.    Copy  of  list  to  be  furnished  by  clerk, 
$  217.    Drawing,  when  to  be  adjourned.  [No  when.     [No  section  provided.] 

section  provided.] 

§  214.  ORDER  OF  JUDGE  OR  JUDGES  FOR  DRAWING  OF  JURY.  When- 
ever  the  business  of  the  superior  court  shall  require  the  attendance  of  a  trial 
jury  for  the  trial  of  criminal  cases,  or  where  a  trial  jury  shall  have  been 
demanded  in  any  cause  or  causes  at  issue  in  said  court,  and  no  jury  is  in  attend- 
ance, the  court  may  make  an  order  directing  a  trial  jury  to  be  drawn,  and  sum- 
moned to  attend  before  said  court.  Such  order  shall  specify  the  number  of 
jurors  to  be  drawn,  and  the  time  at  which  the  jurors  are  required  to  attend. 
And  the  court  may  direct  that  such  causes,  either  criminal  or  civil,  in  which 
a  jury  may  be  required,  or  in  which  a  jury  may  have  been  demanded,  be  con- 
tinued, and  fixed  for  trial  when  a  jury  shall  be  in  attendance. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  287;  April  3,  1876,  Code  Amdts.  1875-6, 
p.  88;  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  47. 

ORDER  FOR  DRAWING  JURY.  2.     From   body  of  county— -Validity.— Or- 

1.  Changing    hour  —  Absence    of    presiding  der  of  c°ur*  directing  clerk  -to  draw  the 

iucUre  names  of  thirty-flve  good  and  lawful  men," 

A    _J     *  *,       M           ,       _  ,.,.,  to   be   summoned   from   body   of   oounty,   is 

2.  Prom  body  of  county— Validity.  substantial    compliance    with    the    require- 

3.  By  judge  disqualified  to  try  cause — Effect  ments  of  this  section, — People  v.  Wheeler, 

of.  65  Cal.  77,  2  Pac  892. 

1.     Change  of  hour — Absence  of  presiding  See,  post,  8  226  and  note. 

j«dge.— Drawing    of   Jury    having   been    di-  3.     By  judge   disqualified   to  try   cause — 

rected  by  order  fixing  hour,  and  signed  by  Effect  of. — Drawing  a  jury  for  ensuing 
presiding  judge  of  court,  which  is  subse-  term,  is  not  proceeding  in  cause,  and  judge 
quently  amended  by  department  judge  disqualified  to  sit  in  particular  cause  stand- 
changing  hour  of  day.  and  drawing  takes  \ng  to  De  heard  at  ensuing  term,  may  order 
place  in  absence  of  presiding  judge,  this  ana-  superintend  the  drawing  of  the  jury 
will  not  invalidate  the  drawing. — Levy  v.  tor  that  term. — People  v.  Ah  Lee  Doon,  97 
Wilson,  69  Cal.  105,  10  Pac.  272;  In  re  Gan-  cal.  171,  176,  81  Pac.  938. 
non,  69  Cal.  541,  543,  11  Pac.  240.  See  United 
States  v.  Jones,  69  Fed.  978,  976. 

§215.  SHERIFF  TO  BE  NOTIFIED.  Immediately  upon  the  order  men- 
tioned in  the  preceding  section  being  made,  the  clerk  shall,  in  the  presence  of 
the  court,  proceed  to  draw  the  jurors  from  the  "trial-jury  box." 

Hffctory:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  287;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  47;  March  7,  1881,  Stats,  and  Amdts.  1881,  p.  72. 

CLERK  SHALL  DRAW  FROM  "TRIAL-  2.     Notice    of    time    of    drawla*— Former 

JURY-BOX."  practice. — Notice    of    time   of   drawing    was 

1.  Order  to  clerk  to  draw-To  be  summoned       required  to  be  given  by  clerk  to  sheriff  and 

from  body  of  county-Validity.  *ud*e    ™*eP,  |h*8    ^tion   as    it   originally 

J  *   .  '  stood;  but  if  judge  and  sheriff  were  actu- 

2.  Notice  of  time  of  drawing— Former  prac-       ally  pre8ent  drawing  was  valid,  although  no 

toce>  notice   was  given    thereof. — People   v.   Gal- 

1.    Order  to  elerk   to  dravr — To  be  sum-       lagher,  55  Cal.  462. 
saoae*  from  the  body  of  the  couaty,  is  sub- 
stantial compliance  with  statute. — See,  ante, 
I  214,  note  par.  2. 
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§216.  SHERIFF  AND  JUDGE  TO  WITNESS  DRAWING.  [No  section 
provided.] 

§  217.    DRAWING,  WHEN  TO  BE  ADJOURNED.    [No  section  provided.] 

§218.  ADJOURNED  DRAWING  TO  PROCEED,  WHEN.  [No  section  pro- 
vided.] 

History:  The  above  three  sections  were  each  enacted  March  11, 
1872;  this  "part"  was  amended  and  a  new  "part"  substituted  therefor 
by  Act  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  21.  In  the 
analysis  to  article  IV  of  chapter  I  of  title  in  of  the  substituted  "part" 
head-lines  are  given  as  above  for  the  three  foregoing  section  numbers, 
but  corresponding  sections,  apparently,  were  not  provided;  these  sec- 
tions are,  therefore,  thought  to  have  been  repealed  by  implication, 
even  though  their  omission  may  have  been  an  oversight — unless  it  was 
the  oversight  of  a  copyist. 

§219.  DRAWING,  HOW  CONDUCTED.  The  clerk  must  conduct  said 
drawing  as  follows : 

1.  He  must  shake  the  box  containing  the  names  of  the  trial  jurors  so  as  to 
mix  the  slips  of  paper  upon  which  such  names  are  written  as  well  as  possible ; 
he  must  then  draw  from  said  box  as  many  slips  of  paper  as  are  ordered  by  the 
court. 

2.  A  minute  of  the  drawing  shall  be  entered  in  the  minutes  of  the  court, 
which  must  show  the  name  on  each  slip  of  paper  so  drawn  from  said  jury  box. 

3.  If  the*  name  of  any  person  is  drawn  from  said  box  who  is  deceased  or 
insane,  or  who  may  have  permanently  removed  from  the  county,  or  who  is 
exempt  from  jury  service,  and  the  fact  shall  be  made  to  appear  to  the  satisfac- 
tion of  the  court,  the  name  of  such  person  shall  be  omitted  from  the  list,  and 
the  slip  of  paper  having  such  name  on  it  shall  be  destroyed  and  another  juror 
drawn  in  his  place,  and  the  fact  shall  be  entered  upon  the  minutes  of  the  court. 
The  same  proceeding  shall  be  had  as  often  as  may  be  necessary,  until  the  whole 
number  of  jurors  required  be  drawn. 

After  the  drawing  shall  be  completed,  the  elerk  shall  make  a  copy  of  the  list 

of  names  of  the  persons  so  drawn,  and  certify  the  same.    In  his  certificate  he 

shall  state  the  date  of  the  order  and  of  the  drawing,  and  the  number  of  the 

jurors  drawn,  and  the  time  when  and  the  place  where  such  jurors  are  required 

to  appear.    Such  certificate  and  list  shall  be  delivered  to  the  sheriff  for  service. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (0.  G.  P.  pt.),  pp.  47-48;  March  7,  1881,  Stats, 
and  Amdts.  1881,  p.  72. 

CERTIFICATE— MANNER  OF  SELECT-         sufficiently  identified  order.— People  v.  lams, 

jXQ  57  Cal.  115,  124. 

1.  Certificate  of  clerk  omitting  date  of  order—      n  *•  ,  "•■"'    •*    «•!•««■«<— Explained    in 

Effect  People  v.  lams,  57  Cal.  115,  124;  People  v* 

n    .,  *        ,     ..  Riley,  65  Cal.  107.  3  Pac.  418;  Levy  v.  Wil- 

2.  Manner  of  selecting.  8on    69  Cal    m    m    10  Pac    272.  Bruner 

1.    Certificate  of  clerk  omlttta*  date  of  or-       v.  Superior  Court,  92  Cal.  239,  242,  28  Pac. 
der,    held    immaterial    error    where    record       341. 

§  220.  PRESERVATION  OF  BALLOTS  DRAWN.  After  a  drawing  of  per* 
sons  to  serve  as  jurors,  the  clerk  shall  preserve  the  ballots  drawn,  and  at  the 
close  of  the  session  or  sessions  for  which  the  drawing  was  had,  he  shall  replace 
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in  the  proper  box  from  which  they  were  taken  all  ballots  which  have  on  them 

the  names  of  persons,  who  did  not  serve  as  jurors  for  the  session  or  sessions 

aforesaid,  and  who  are  not  exempt  or  incompetent. 

History:  Enacted  March  11,  1872;  amendment  approved  April  3, 
1876,  Code  Amdts.  1875-6,  p.  88;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  48. 

§  221.    COPY  OF  LIST  TO  BE  FURNISHED  BT  CLERK,  WHEN.     [No 

section  provided.] 

History:   See  "history"  to  S3 116-119  supra. 


ARTICLE  V. 

OP  SUMMONING  JTJBOBS  FOB  COUBTS  OP  RECORD. 


I  225.    Sheriff  to  summon  jurors,  how. 
1 226.    Of  drawing  and  summoning  jurors  to 
attend  forthwith. 


§  227.    Of  summoning  jurors  to  complete 

panel. 
|  228.    Compensation  of  elisor. 


§  225.    SHERIFF  TO  SUMMON  JURORS,  HOW.    The  sheriff,  as  soon  as 

he  receives  the  list  or  lists  of  jurors  drawn,  shall  summon  the  persons  named 

therein  to  attend  the  court  at  the  opening  of  the  regular  session  thereof,  or  at 

such  session  or  time  as  the  court  may  order,  by  giving  personal  notice  to  that 

effect  to  each  of  them,  or  by  leaving  a  written  notice  to  that  effect  at  his 

place  of  residence,  with  some  person  of  proper  age,  or  by  mailing  such  notice  by 

registered  mail,  and  shall  return  the  list  to  the  court  at  the  opening  of  the 

regular  session  thereof,  or  at  such  session  or  time  as  the  jurors  may  be  ordered 

to  attend,  specifying  the  names  of  those  who  were  summoned,  and  the  manner 

in  which  each  person  was  notified. 

History:  Enacted  March  11,  1872;  amended  April  15,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  48;  May  28,  1916,  Stats,  and  Amdts. 
1915,  p.  931.    In  effect  August  8,  1915. 


SUMMONING  JURORS. 

1.  Commissioners'  note — Alleged  disqualifica- 

tion of  one  of  the  jurors  consists  in,  what. 

2.  Same — Same — In  Page  v.  Inhabitants  of 

Danvera. 

3.  Duty  of  sheriff— In  first  instance. 

1.     C*mmJsslo»ers'  mote— Allege*  «s*«al- 
tfleattom   «f  oae   of   the  Juror*  eomsists   lu 

the  fact  that  his  name  was  not  on  the 
Tenlre  returned  by  the  sheriff.  It  appears, 
however,  that  he  had  been  summoned  at 
the  commencement  of  the  term,  and  that 
his  name  was  entered  on  the  minutes,  and 
placed  In  the  box,  and  drawn  for  the  trial 
in  the  same  manner  as  the  other  jurors 
were  drawn.  The  objection,  if  It  had  any 
validity,  should  have  been  urged  at  the 
trial;  It  comes  too  late  after  verdict.  The 
object  of  the  law  is  to  secure  honest  and 
intelligent  men  for  the  trial,  and  it  Is  of  no 
practical  consequence  in  what  order  or  dur- 
ing what  time  during  the  term  they  are 
summoned.  It  would  be  productive  of  great 
hardship  to  permit  a  second  trial  upon  a 
around  so  technical  and  unsubstantial.  Un- 
less the  Irregularity  complained  of  in   the 


formation  of  the  jury  goes  to  the  merits  of 
the  trial,  or  leads  to  Improper  influence 
upon  their  conduct,  their  verdict  should 
not  be  disturbed. — King  v.  Hart,  4  Barn.  & 
Aid.  430;  United  States  v.  Gilbert,  2  Sumn. 
C.  C.  19,  25  Fed.  Cas.  1287;  People  v.  Ran- 
som, 7  Wend.  (N.  T.)  417;  Amherst  v.  Hart- 
ley, 21  Mass  (4  Pick.)  38;  Commonwealth  v. 
Norfolk,  5  Mass.  435. 

2.  Same— Same— "la  Paaje  v.  Iahabltamts 
•f  Danvera,  48  Mass.  (7  Mete.)  327,  it  was 
objected  that  certain  of  the  jurors  who  sat 
in  the  case  were  not  selected  in  conformity 
with  law,  and  were  not  qualified  to  act,  and 
that  this  fact  the  parties  had  for  the  first 
time  learned  since  the  trial  and  decision; 
but  the  court,  per  Shaw,  C.  J.,  said:  4If 
there  was  any  irregularity  in  the  manner 
of  selecting  the  jury,  and  if  this  would  have 
been  good  ground  of  exception,  if  season- 
ably taken,  still  it  came  too  late,  after  pro- 
ceeding to  trial.  The  ground  is  not  that  the 
jurors  were  interested  or  prejudiced,  or 
otherwise  personally  improper,  but  that 
there  was  a  mere  irregularity,  not  appar- 
ently affecting  the  merits.  Such  an  ob- 
jection, if  available  at  all,  must  be  season* 
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ably  taken.  This  results  from  strong: 
considerations  of  policy  and  expediency, 
rendering:  it  an  imperative  rule  of  practice.' 
—Thrall  v.  Smiley,  9  Cal.  529,  537."  See 
Green  v.  State,  59  Md.  126;  Territory  T. 
O'Hare,  1  N.  D.  40,  44  N.  W.  100$. 


S.  Duty  of  tke  sheriff — In  the  first  In- 
stance, to  execute  the  order  of  the  court 
In  serving:  the  summons  for  jurors  whether 
it  be  a  drawn  or  a  special  panel. — People 
V.  Vasquez,  9  Cal.  App.  545,  547,  99  Pac.  982. 

See  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  89  1491, 
1492,  and  notes  thereto. 


§  226.  OF  DRAWING  AND  SUMMONING  JURORS  TO  ATTEND  FORTH- 

WITH.    Whenever  jurors  are  not  drawn  or  summoned  to  attend  any  court  of 

record  or  session  thereof,  or  a  sufficient  number  of  jurors  fail  to  appear,  such 

court  may  order  a  sufficient  number  to  be  forthwith  drawn  and  summoned  to 

attend  the  court,  or  it  may,  by  an  order  entered  in  its  minutes,  direct  the 

sheriff,  or  an  elisor  chosen  by  the  court  forthwith  to  summon  so  many  good 

and  lawful  persons  of  the  county,  or  city  and  county,  to  serve  as  jurors,  as 

may  be  required,  and  in  either  case  such  jurors  must  be  summoned  in  the 

manner  provided  in  the  preceding  section. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  288;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.>,  p.  48;  May  28,  1917,  Stats,  and  Amdts.  1917,  p.  1284. 
In  effect  July  28,  1917. 

DRAWING    AND    SUMMONING    JURORS 
TO  ATTEND  FORTHWITH. 

1.  Disqualification  of   sheriff  —  Common- 

law  rule. 

2.  Same — Disqualifies  deputy. 

3.  Elisor — As  to  generally. 
4,5.  Same — Defined. 

6.  Same — How  word  used. 

7.  Same — Same — Coroner  not  mentioned. 
8- 10.  Same — Power  of  judge  to  appoint. 

11.  Same — Same — Appointed,  when. 

12.  Same — Same — Same — Absence   of   dis- 

qualification of  sheriff  and  coroner. 

13.  Same — Same — Inability  of  coroner  to 

act. 

14- 16.  Same — Same — Sheriff  being  interested 
party. 

17-  20.  Same — Same — Same — Formal    showing 
— As  to  necessity  for. 

21,22.  Grand  or  trial  jury — Filling  out  from 
body  of  county. 

23,  24.  Same — Same — As  to  too  great  liberal- 
ity in  excusing  jurors. 

25.  Same — Same — Discretion  of  trial  court. 

26.  Same — Same — Regular  jury-list  not  ex- 

hausted. 

27.  Same — Jurors  not  legally  summoned. 

28.  Same — No  list  of  persons  to  serve  as 

jurors. 

29,  30.  Same — Order  no  part  of  judgment-roll. 

31.  Same — Panel    should    be    filled    from 

jury-box. 

32.  Same — Same — No  error  in  summoning 

from  body  of  county. 

33.  Names  replaced  in  jury-box — Of  jurors 

not  appearing. 

34.  Returning   jury-list — Time   of   fixed — 

Is  directory  only. 


35, 36.  Special  venire  in  criminal  cases — Order 
to  summon — Duty  of  court. 

37.  Trial    jury  —  Filling   from    body   of 
county. 

See,  post,  8  227  and  note. 

1.  Disqualification  of  ikerlff  — Comnoi* 
law  rule. — There  is  no  express  provision 
of  the  code  whereby  the  duty  of  the  sheriff 
in  cases  where  he  is  disqualified  is  cast  up- 
on the  coroner  except  when  the  sheriff  is  a 
party  to  the  action  or  proceeding.  Some 
one,  however,  must  perform  such  duty. 
Conceding:  an  absence  of  any  statutory  pro- 
vision designating  who  shall  act  in  place 
of  the  sheriff  in  such  case,  we  must  look  to 
the  common  law  of  England  for  a  common 
law  of  decision.  According:  to  the  common 
law  the  venire  in  case  the  sheriff  was  dis- 
qualified was  directed  to  the  coroner,  who 
was  regarded  as  a  substitute  for  the  sher- 
iff.— People  v.  Vasquez,  9  Cal.  App.  545,  547, 
548,  99  Pac.  982. 

A»  to  sheriff  bela*;  latere* ted  party*  see 

pars.  14  et  seq.  this  note. 

2.  Same— Disqualifies  deputy. — Disquali- 
fication of  principal  disqualifies  his  agent, 
and  thus  where  a  sheriff  is  disqualified  from 
summoning  jurors,  his  deputies  are  also 
disqualified,  for  the  act  of  the  deputy  is 
nothing  more  than  the  act  of  the  principal, 
and  where  a  jury  panel  has  been  summoned 
by  the  deputy  of  a  sheriff  who  was  dis- 
qualified from  serving  such  process  the 
service  was  voidable  and  a  challenge  to 
the  panel  should  be  allowed. — People  v. 
Le  Doux,  155  Cal.  635,  545,  102  Pac.  517. 

3.  Elisor— As  to  sreaerally. — See,  ante, 
{  16  and  note;  also  Kerr's  Cyc.  Pol.  Code, 
2d  ed.,  9  4480,  note  par.  10. 

4.  Same— Defined  as  person  appointed  to 
serve  process  or  return  jury  when  sheriff 
and   coroner   have   been   challenged   as   in- 
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competent — Bruner   v.    Superior   Court,    92 
Cal.  239,  246,  28  Pac  341. 

6.  An  elisor  may  be  defined  to  be  a  per- 
son designated  and  directed  by  a  court  to 
summon  a  jury  when  the  persons  desig- 
nated by  law  for  that  duty  are  disqualified 
from  acting:. — People  v.  Nakis,  184  Cal.  105, 
193  Pac  92. 

As  to  definition  of  ttlimor,  and  whei  court 
authorised  to  call  In,  see  Bruner  v.  Superior 
Court,  92  Cal.  289,  28  Pac.  341. 

6.  Same  — How  word  used. — The  term 
"elisor"  is  deemed  used  with  reference  to 
definition  given  in  Political  Code. — Bruner 
y.  Superior  Court,  92  Cal.  239,  246,  28  Pac 
341. 

See,  ante,  ft  16  and  note;  also  Kerr's  Cyo. 
Pol.  Code,  2d  ed.,  9  4480,  note  par.  10. 


T.     Same— Sane     Coroner   not    mentioned 

in  this  section  does  not  change  the  meaning: 
of  word  "elisor/*  who  Is  essentially  one 
substituted  for  some  disqualified  officer. — 
Bruner  v.  Superior  Court,  92  Cal.  239,  246, 
28  Pac.  341. 


8.  .  Same— Power     of     judgre     to     appoint 

elisor  to  summon  jury,  grand  or  trial,  is 
not  unqualified. — Bruner  v.  Superior  Court, 
92  Cat  239,  246,  28  Pac.  341. 

9.  Court  has  no  power  to  appoint  elisor 
unless  both  sheriff  and  coroner  disqualified. 
— Wilson  v.  Roach,  4  Cal.  362;  People  v.  Fel- 
lows, 122  Cal.  283,  237,  54  Pac,  830. 

10.  Construing  this  section  and  section 
4173  of  the  Political  Code  together,  the 
power  of  the  court  to  appoint  an  elisor  to 
execute  an  order  for  summoning:  a  jury  is 
limited  to  those  cases  wherein  the  disquali- 
fication extends  to  both  sheriff  and  coroner. 
— People  v.  Vasquez,  9  Cal.  App.  545,  547, 
548.  99   Pac.   982. 


11.  Same— Same— Appointed  when. — Ap- 
pointed only  in  cases  provided  by  law. — 
Bruner  v.  Superior  Court,  92  Cal.  239.  249, 
28  Pac  841;  McDermot  v.  Barton,  106  Cal. 
194.  198,  39  Pac.  538;  People  v.  Fellows,  122 
Cal.  233.  237,  54  Pac.  820. 

See  pars.  16,  24,  this  note. 


12.  Sane— Same— Same— Absence  of  dis- 
qualification of  sheriff  and  coroner— Court 
can  not  call  In. — In  the  absence  of  the  dis- 
qualification of  both  the  sheriff  and  coroner, 
the  court  has  no  power  to  appoint  an  elisor. 
—People  t.  Nakis,  184  Cal.  105,  193  Pac.  92, 
following;  doctrine  in  Wilson  v.  Roach,  4 
Cal.  362;  People  v.  Fellows,  122  Cal.  233.  54 
Pac  830;  People  T.  Vasquez,  9  Cal.  App. 
545.  99  Pac  982. 


13.  Same— Same— Inability  <of  the  cor- 
oner to  net,  by  reason  of  sickness,  court  may 
appoint  elisor. — See  People  v.  Ebanks,  117 
CaL  <52,  49  Pac.  1049. 


14.  Sume— Same— Sheriff  being;  interested 
party,  and  there  being  no  coroner,  elisor 
will  bo  appointed  to  summon  Jury. — Pacheco 
T.  Hunsacker,  14  CaL  120. 


As  to  Interest  of  sheriff  disqualifying; 
deputy*  see  par.  2,  this  note. 

15.  Before  appointing:  elisor  to  serve 
venire  court  should  require  showing  that 
sheriff  and  coroner  are  disqualified. — Peo- 
ple v.  Irwin,  77  Cal.  494,  499,  20  Pac.  56; 
Bruner  v.  Superior  Court,  92  Cal.  239,  28 
Pac.  341.  See  Hugg  v.  Kille,  7  N.  J.  L. 
(2  Halst.)  435;  Lamb  v.  Wiseman,  Cro.  Jac 
383. 

See  pars.  17-20,  24,  this  note. 

16.  The  court  should  follow  statute 
strictly. — People  v.  Irwin,  77  Cal.  494,  499, 
20  Pac.  56.  See  People  v.  Yeaton,  75  Cal. 
415,  418,  17  Pac.  544. 

See  par.  11,  this  note. 


17.  Same— Same— Same— Formal  showing? 
—As  to  necessity  for. — A  showing  which, 
in  opinion  of  court,  disqualifies  both  sheriff 
and  coroner,  justifies  appointment  of  elisor 
to  summon  special  venire  of  Jurors. — Peo- 
ple ▼.  Young,  108  CaL  8,  13,  41  Pac.  281. 

See  par.  11,  this  note. 

18.  In  a  case  where  the  sheriff  was  ad- 
mitted to  be  disqualified  and  coroner  was 
shown  to  have  sat  as  one  of  jurors  at  in- 
quest, and  therefore  disqualified  under  sub- 
division 4  of  section  1074  of  the  Penal  Code, 
an  elisor  may  be  appointed. — People  v.  Se- 
horn,  116  Cal.  503,  509,  48  Pac.  495. 

19.  Ordinarily,  before  appointing  an  eli- 
sor, the  court  should  require  a  formal 
showing  that  both  the  sheriff  and  the  cor- 
oner are  disqualified. — People  v.  Nakis, 
184  Cal.  105,  19  Pac.  92.  approving  doctrine 
in  Bruner  v.  Superior  Court,  92  Cal.  239,  28 
Pac.  341;  People  v.  Irwin,  77  Cal.  494,  20 
Pac.  56;  People  v.  Yeaton,  75  CaL  415,  17 
Pac.  544. 

20.  Yet  it  is  the  power  and  duty  of  the 
court  to  determine,  of  its  own  motion  if 
need  be,  whether  the  sheriff  and  coroner  are 
disqualified,  and,  if  it  be  conceded  that  both 
are  disqualified  an  elisor  must  be  appointed. 
— People  v.  Nakis,  184  Cal.  105,  193  Pac. 
92,  citing  People  v.  Le  Doux,  155  Cal.  535, 
102  Pac.  517. 

21.  Grand  or  trial  jury — Filling:  out  from 
body  of  county* — Names  of  sufficient  num- 
ber of  persons  to  serve  as  grand  jurors 
having  been  drawn  from  grand  jury-box 
(see,  ante,  section  209),  and  these  persons 
having  been  duly  summoned  and  returned 
according  to  law.  of  whom,  for  cause,  such 
number  were  excused  that  there  were  only 
six  of  original  panel,  it  was  held  that  court 
has  jurisdiction,  under  this  section,  to  fill 
panel  from  body  of  county. — Levy  v.  Wilson, 
69  CaL  105,  111,  10  Pac.  272;  People  v.  Vin- 
cent, 95  Cal.  425,  427,  30  Pac  581;  People  v. 
Hickman,  113  Cal.  80,  85,  45  Pac.  175;  Peo- 
ple v.  Durrant,  116  CaL  179,  195,  48  Pac.  75; 
People  v.  Sehorn,  116  CaL  503,  509,  48  Pac. 
495. 

22.  It  Is  immaterial  whether  cause  for 
special  venire  arose  before  or  after  com- 
mencement   of    sitting    or    "term."— People 
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v.  Williams,  43  Cal.  344;  People  v.  Ah 
Chung,  54  Cal.  398,  401. 

23.  8amc->8une— As  to  too  great  liber- 
ality In  excusing  Jurors  on  part  of  Judge 
can  not  affect  regularity  of  special  venire* 
matter  of  excusing  jurors  being  one  of 
wide  discretion. — People  v.  Hickman,  113 
Cal.  80,  84.  45  Pac.  175. 

24.  Where  twenty-five  names  were  regu- 
larly drawn  from  grand  jury-box,  and  all 
who  could  be  found  served  and  returned; 
eighteen  appeared,  of  whom  eight  were  ex- 
cused for  good  cause,  and  court  thereupon 
ordered  that  nine  "good  and  lawful  men  be 
forthwith  summoned  by  an  elisor"  from 
body  of  county;  which  was  done  and  nine 
men  accepted  as  jurors.  It  was  held  that 
grand  jury  thus  constituted  was  illegal, 
for  reason  It  did  not  appear  that  sheriff 
and  cononer  were  disqualified  to  serve  sum- 
mons, and  in  absence  of  such  showing 
court  was  without  jurisdiction  to  appoint 
elisor. — Bruner  v.  Superior  Court,  93  Cal. 
289,  243,  28  Pac.  341.  See  McDermot  v.  Bar- 
ton, 106  Cal.  194,  198,  39  Pac.  538;  People  v. 
Fellows.  122  Cal.  233.  237,  54  Pac  830. 

See  pars.  11,  17-20,  this  note. 

26.     Sasae  —  Same  — -  Discretion     of     trial 

court  to  order  drawn  from  Jury-box  or  sum- 
moned from  body  of  the  county. — See  Levy 
v.  Wilson,  69  Cal.  105,  111,  10  Pac.  272;  Peo- 
ple v.  Leonard,  106  Cal.  302,  318,  39  Pac. 
617;  People  v.  Sehorn,  116  Cat  503,  509,  48 
Pac.  495. 


26.  Same-— Same— Regular  Jury  list  not 
exhausted  is  not  ground  of  objection. — 
People  v.  Durrant,  116  Cal.  179,  195,  48  Pac. 
75;  People  v.  Sehorn,  116  Cal.  503,  509,  48 
Pac.  495. 


27.  Same     Jurors  not  legally  summoned* 

though  properly  and  regularly  drawn, 
court  may  direct  additional  jurors  to  be 
summoned  from  body  of  county.— People  v. 
Devine,  46  Cal.  45,  47;  People  v.  Vincent, 
95  Cal.  425,  427,  80  Pac  581;  People  v.  Se- 
horn, 116  Cal.  508,  509,  48  Pac  495. 

28.  Same— No  liat  of  persona  to  serve  as 
juror  a  during  year  having  been  made  by 
the  board  of  supervisors,  under  this  section 
court  may  make  order  directing  sheriff  to 
summon  a  Jury  from  body  of  county  forth- 
with,— either  a  grand  or  trial  jury. — People 
v.  Williams,  43  Cal.  344;  People  v.  Kelly,  46 
Cal.  355;  People  v.  Davis,  47  Cal.  93,  95; 
People  v.  McDonell,  47  Cal.  134,  136;  People 
v.  Ah  Chung,  54  Cal.  398,  401;  People  v.  Lo- 
pez, 59  Cal.  362;  Leahy  v.  Southern  Pac.  R. 
Co.,  65  Cal.  150,  3  Pac.  622;  Levy  v.  Wilson, 
69  Cal.  105,  111,  10  Pac  272;  People  v.  Vin- 


cent, 95  Cal.  425,  427,  80  Pac.  581;  People  v. 
Leonard,  106  Cal.  302,  318,  39  Pac  617.  Peo- 
ple v.  Durrant,  116  Cal.  179,  195,  48  Pac.  75; 
People  v.  Sehorn,  116  Cal.  503,  509,  48  Pac. 
495;  People  v.  Prather,  134  Cal.  436,  438, 
66  Pac.  863. 

29.  Same— Order  no  part  of  judgment* 
roll  where  court  directs  jurors  to  be  sum- 
moned from  body  of  county,  unless  made 
so  by  challenge  to  panel;  in  absence  of  any 
showing  to  contrary,  presumption  Is  that 
such  order  was  made. — People  v.  Kelly,  46 
Cal.  356.  See  People  v.  Ah  Chung,  54  Cal. 
398,  401. 

30.  Order  need  not  be  made  before  com- 
mencement of  sitting  of  court. — People  v. 
Ah  Chung,  54  Cat  398,  401. 


SI.  Same— Panel  should  be  filled  from 
Jury-box,  in  such  case,  instead  of  requiring 
sheriff  to  summon  from  body  of  city  or 
county. — Levy  v.  Wilson,  69  Cal.  105,  111, 
10  Pac.  272;  People  v.  Sehorn,  116  Cal.  503, 
509,  48  Pac.  496. 


Same— Same— No  error  In 
lug  from  body  of  county. — No  error  or 
even  Irregularity  in  summoning  from  body 
of  county. — Leahy  v.  Southern  Pac  R.  Co., 
65  Cal.  150,  151,  3  Pac.  622;  People  v. 
Prather,  134  Cal.  436,  438,  66  Pac  863. 

38.  Names  replaced  In  jury-box— Of  Ju- 
rors not  appearing,  who  have  been  duly 
served  and  returned. — People  v.  Collins.  105 
Cal.  504,  39  Pac  16. 


S4.     Returning  jury-list- Time  of 
Is    directory    only    and    not    mandatory. — 
Mowry  v.  Starbuck,  4  Cal.  274. 


35.  Special    venire    In    criminal 
Order    to     summon— Duty     of     court* — The 

court  should  determine  the  qualifications  of 
the  8  her  iff  before  directing  an  order  to 
summon  trial  jurors  hereunder  to  him,  and 
If  he  is  disqualified,  should  appoint  the 
coroner  or  an  elisor,  who  is  found  to  be 
qualified,  to  perform  this  duty,  so  as  to 
avoid  unnecessary  expense.  In  this  respect 
this  section  and  sections  4191  and  4192  PoL 
Code,  are  to  be  construed  together. — Peo- 
ple v.  Le  Douz,  155  Cal.  545,  102  Pac  517. 

36.  The  practice  of  summoning  a  special 
venire  whon  the  regular  venire  Is  exhausted 
in  criminal  prosecutions  is  authorized  by 
the  above  sections  of  the  code,  and  sanc- 
tioned by  the  decisions  of  the  courts. — 
People  v.  Slaughter,  33  CaL  App.  365,  165 
Pac.  4. 

87.  Trial  Jury— Filling  from  body  of 
county  instead  of  from  jury-box  Is  permis- 
sible.— See  pars.  21,  25,  26,  32,  this  note. 


§227.  OF  SUMMONING  JURORS  TO  COMPLETE  A  PANEL.  When 
there  are  not  competent  jurors  enough  present  to  form  a  panel  the  court  may 
direct  the  sheriff,  or  an  elisor  chosen  by  the  court,  to  summon  a  sufficient  num- 
ber of  persons  having  the  qualifications  of  jurors  to  complete  the  panel  from 
the  body  of  the  county,  or  city  and  county,  and  not  from  the  bystanders;  and 
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the  sheriff  or  elisor  shall  summon  the  number  so  ordered  accordingly  and 

return  the  names  to  the  court. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  288;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  P.  48. 


SUMMONING  JURORS  TO  COMPLETE 

PANEL. 

1.  Construction  of  section — As  to  generally. 

2.  Same — Statute  does  not  give  parties  abso- 

lute right  to  challenge  paneL 

3.  Elisor — Appointment  of. 

4.  Summoning  from  bodj  of  county. 

See,  ante,  ft  226  and  note. 

1.  Coaatmetlom  of  section— As  to  jpener- 
■lly. — The  language  of  this  section  clearly 
implies  that  the  Judge  must  in  making  the 
order  determine  whether  the  service  of  the 
venire  shall  be  made  by  the  sheriff  or  by 
the  coroner  or  an  elisor.  He  must  in  other 
words  provide  in  advance  for  its  service  by 
a  competent  officer  and  one  way  to  do  this 
is  to  examine  the  sheriff  and  his  deputies 
and  the  coroner  if  necessary  to  see  that  the 
writ  is  not  issued  to  a  person  disqualified 
to  act  as  a  juror  in  the  case.  This  may  al- 
ways be  done  in  the  presence  of  the  de- 
fendant and  his  counsel  in  a  criminal  case 
and  their  waiver* at  that  time  of  any  ob- 
jection to  the  person  selected  by  refusing 
or  failing  to  challenge  his  competency 
when  given  the  opportunity  would  justify 
a  denial  of  a  challenge  after  the  return  of 


the  venire  (Beatty,  C.  J.,  cone.  op.). — Peo- 
ple v.  Le  Doux,  155  Cal.  535,  556,  102  Pao. 
517. 

2*  Same— Statwte  doe*  not  ffive  part  lea 
am  absolute  rlajht  to  eaalleaa-e  paael  at  any 

time  before  a  juror  is  sworn.  It  can  not  be 
taken  after  a  juror  is  sworn,  but  it  does 
not  follow  that  it  may  not  be  waived  by 
the  refusal  of  the  opportunity  to  object 
when  it  is  offered  at  a  time  when  accord- 
ing to  the  plain  intent  of  the  statute  it  is 
the  duty  of  the  court  to  determine  whether 
the  sheriff  or  coroner  is  competent  to  act, 
and  if  not  to  appoint  a  competent  person 
as  elisor  (Beatty,  C.  J.,  cone,  op.).— People 
v.  Le  Doux,  155  Cal.  585,  556,  102  Pac.  517. 

8.  Elisor  —  Appoiatmeat  of.  —  The  ap- 
pointment of  an  elisor  to  summon  persons 
to  fill  panel  of  jury  is  discussed  in  preced- 
ing section. — See,  ante,  8  226,  note  pars. 
5-20. 

See,  ante,  ft  16  and  note;  also  Kerr's  Cyc 
Pol.  Code,  2d  ed.,  ft  4480  and  note  par.  10. 


4.     Samamoalap;   from   body   of  coaaty    to 

complete  panel  of  either  grand  or  trial 
jury. — See,  ante,  I  226  and  note  pars.  21-28, 
87. 


§  228.    COMPENSATION  OF  ELISOR.    An  elisor  who  shall,  by  order  of 

a  court  of  record,  summon  persons  to  serve  as  jurors,  shall  be  entitled  to  a 

reasonable  compensation  for  his  services,  which  must  be  fixed  by  the  court  and 

paid  out  of  the  county  or  city  and  county  treasury,  and  out  of  the  general 

fund  thereof. 

History:    Enacted  April  3,  1876,  Code  Amdts.  1876-6,  p.  88;  amend- 
ment approved  April  1, 1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  49. 


ARTICLE  VI. 

OP  SUMMONING  JTJEOBS  FOB  COURTS  NOT  OP  RECORD. 

|230.    Jurors  for  justices'  or  police  courts.      8  232.    Officer's  return, 
f  231.    How  to  be  summoned. 

§  230.  JUBORS  FOR  JUSTICES'  OR  POLICE  COURTS.  When  jurors  are 
required  in  any  of  the  justices'  courts,  or  in  any  police  or  other  inferior  court, 
they  shall,  upon  order  of  the  justice,  or  one  of  the  justices  where  there  is  more 
than  one,  or  of  the  judge  thereof,  be  summoned  by  the  sheriff,  constable,  mar- 
shal, or  policeman  of  the  jurisdiction. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880.  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  49;  March  19,  1907,  Stats,  and 
Amdts.  1907,  p.  680,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  434. 
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JURORS  IN  JUSTICES'  OR  POLICE 

COURTS. 

1.  Cause  of  challenge — In  Humboldt  county. 

2.  Certiorari — Does  not  lie  to  order  of  police 

judge,  when. 

1.  Cause  of  ckallentje  —  In  Humboldt 
ctfonty,  in  the  trial  of  any  civil  cause,  that 
the  person  called  as  a  juror  has  served  as 
a  trial  juror  in  a  civil  cause  in  said  court, 


in  the  same  township,  twice  at  any  time 
within  one  year  next  preceding. — Act  March 
3,  1874;  Stats.  1873-4,  p.  229. 

2.  Certiorari  doe*  not  lie  to  review  ac- 
tio* of  police  Jadse  in  summoning:  jury, 
pursuant  to  this  section,  for  the  trial  of  a 
misdemeanor  cause. — Wittman  v.  Police 
Court  San  Francisco,  145  Cal.  474,  78  Pac. 
1052. 


§  231.    HOW  TO  BE  SUMMONED.    Such  jurors  must  be  summoned  from 

the  persons  competent  to  serve  as  jurors,  residents  of  the  city  and  county, 

township,  city,  or  town  in  which  such  court  has  jurisdiction,  by  notifying  them 

orally  that  they  are  summoned,  and  of  the  time  and  place  at  which  their 

attendance  is  required. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  49. 

§  232.    OFFICER'S  RETURN.    The  officer  summoning  such  jurors  shall,  at 

the  time  fixed  in  the  order  for  their  appearance,  return  it  to  the  court  with 

a  list  of  the  persons  summoned  indorsed  thereon. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  49. 


ARTICLE  Vn. 

OP  SUMMONING  JURIES  OF  INQUEST, 
f  235.     How  to  be  summoned. 

§  235.    HOW  TO  BE  SUMMONED.    Juries  of  inquest  shall  be  summoned  by 

the  officer  before  whom  the  proceedings  in  which  they  are  to  sit  are  to  be  had, 

or  by  any  sheriff,  constable,  or  policeman,  from  the  persons  competent  to  serve 

as  jurors,  resident  of  the  county,  or  city  and  county,  by  notifying  them  orally 

that  they  are  so  summoned,  and  of  the  time  and  place  at  which  their  attendance 

is  required. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdts.  1880  .(C.  C.  P.  pt.),  p.  49. 


ARTICLE  Vm. 

OBEDIENCE  TO  SUMMONS,  HOW  ENFORCED. 
§  238.     Attachment  and  fine. 

§  238.    ATTACHMENT  AND  FINE.    Any  juror  summoned,  who  wilfully 

and  without  reasonable  excuse  fails  to  attend,  may  be  attached  and  compelled 

to  attend;  and  the  court  may  also  impose  a  fine  not  exceeding  fifty  dollars, 

upon  which  execution  may  issue.    If  the  juror  was  not  personally  served,  the 

fne  must  not  be  imposed  until  upon  an  order  to  show  cause  an  opportunity  has 

been  offered  the  juror  to  be  heard. 

History:    Enacted  March  11,   1872;   amendment  approved  April  1, 
18S0,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  49. 
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§f  241,  242 


ARTICLE  IX. 

OP  IMPANELING  GRAND  JURIES. 

f  241.    Grand  jury,  when  and  how  to  be  im-      §  243.    Manner  of  impaneling  prescribed   in 

paneled.  Penal  Code. 

i  242.     How  constituted. 

§241.  GRAND  JURY,  WHEN  AND  HOW  TO  BS  IMPANELED.  Every 
superior  court,  whenever  in  the  opinion  of  the  court  the  public  interest  requires 
it.  must  make  and  file  with  the  county  clerk,  an  order  directing  a  jury  to  be 
drawn,  and  designate  the  number,  which,  in  case  of  a  grand  jury,  shall  not  be 
less  than  twenty-five  nor  more  than  thirty.  In  all  counties  there  shall  be  at 
least  one  grand  jury  drawn  and  impaneled  in  each  year.  Such  order  must 
designate  the  time  at  which  the  drawing  will  take  place.  The  names  of  such 
jurors  shall  be  drawn,  the  list  of  names  certified  and  summoned,  as  provided 
for  drawing  and  summoning  trial  jurors ;  and  the  names  of  any  persons  drawn, 
who  may  not  be  impaneled  upon  the  grand  jury,  may  be  again  placed  in  the 
grand  jury  box. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  50.;  March  7,  1881,  Stats,  and 
Amdts.  1881,  p.  71;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  122,  held  unconstitutional,  see  history,  $5  ante; 
March  18,  1905,  Stats,  and  Amdts.  1905,  p.  139. 


IMPANELING  GRAND  JURY. 

1.  Grand  jury — Special — Valid,  when. 

2.  Time  of  drawing  and  service. 

3.  Official  existence. 

As     to     grand     Juries— Generally,     see     2 

Obiter  Dig.  112;  4  W.  &  P.  3148. 

Same— Dissolution  of  errand  jury  by  final 
adjournment  of  court. — See,  ante,  5  204,  note 
pars.  IS,  14. 

Same— Drawing-  and  summoning;  grand  Ju- 
ror*.— See  Const.  1879,  art.  I,  5  8,  I  Hen- 
ningr's  General  Laws,  3d  ed.,  p.  xxxii. 

Same— Legality  of,  where  mot  selected  In 
accordance  with  statute* — See  10  Ann.  Cas. 
964. 

Validity  of  grand  jary— -Collateral  attack. 


— See  Kerr's.  Cyc.  C.  C  P.  §  204,  note  par. 
15. 

Same— Waiver  of  Irregularities  in  forma- 
tion.— See  4  Ann.  Cas.  226;  24  Cent.  Dig.  col. 
2729.   §§  53-55. 

1.  Grand  jary— Special-— Valid  when  im- 
paneled in  accordance  with  provisions  of 
this  section  and  of  section  226,  ante. — Peo- 
ple v.  McDonell,  47  Cal.  134,  136.  See  Levy 
v.  Wilson,  69  Cal.  105,  109,  111,  10  Pac.  272. 

See,  ante,   §  226,  note  pars.  21,  34. 

2.  Time    of    drawing    and    service. — The 

time  of  drawing:  or  of  official  existence  of 
errand  Jury  is  not  fixed. — In  re  Gannon,  69 
Cal.  541,  546,  11  Pac.  240. 

3.  Official  existence  within  discretion  of 
court. — In  re  Gannon,  69  Cal.  541,  546,  11 
Pac.  240. 


§242.  HOW  CONSTITUTED.  When,  of  the  persons  summoned  as  grand 
jurors  and  not  excused,  nineteen  are  present,  they  shall  constitute  the  grand 
jury.  If  more  than  nineteen  of  such  persons  are  present,  the  clerk  shall  write 
their  names  on  separate  ballots,  which  he  must  fold  so  that  the  names  can  not 
be  seen,  place  them  in  a  box,  and  draw  out  nineteen  of  them,  and  the  persons 
whose  names  are  on  the  ballots  so  drawn  shall  constitute  the  grand  jury.  If 
less  than  nineteen  of  such  persons  are  present,  the  panel  may  be  filled  as  pro- 
vided in  section  two  hundred  and  twenty-six  of  this  code.  And  whenever, 
of  the  persons  summoned  to  complete  a  grand  jury,  more  shall  attend  than  are 
required,  the  requisite  number  shall  be  obtained  by  writing  the  names  of  those 
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summoned  and  not  excused  on  ballots,  depositing  them  in  a  box,  and  drawing 

as  above  provided. 

History:  Enacted  March  11,  1872;  amendment  approved  April  3, 
1876,  Code  Amdts.  1875-6,  p.  88;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  60. 


HOW  GRAND  JUBY  CONSTITUTED. 

1.  Defects  in  original  panel — Special  venire. 

2.  Impanelment  differing  in  form  only. 

8.  Number  of  grand  jurors — As  to  generally. 
4.  Same — Nineteen  persons  present. 

1.  Defect  1m  orlglaal  paael,  special  venire 
ordered  to  fill. — Levy  v.  Wilson,  69  Cal.  106, 
111,  10  Pac.  272. 

See,  ante,  {  226.  note  pars.  21-82. 

2.  Impaaelmeat    dlfferlag    la    font   •sly 

from  requirement  of  statute,  will  not  viti- 
ate panel  as  made  up  finally  by  completion 
from  a  special  venire. — People  v.  Prather, 
134  Cal.  436,  437,  488,  66  Pac.  868.    See  Peo- 


ple v.   Leonard,   106   Cal.   802,   317,   39   Pac 
617. 


8.  Nasaber  of  am**  juror*— A*  to  area* 
eraUy. — The  number  of  grand  jurors  pro- 
vided for  prior  to  amendment  of  1876;  des- 
ignating when  there  should  be  thirteen, 
fourteen,  and  fifteen  respectively. — People 
v.  Hunter,  54  Cal.  66. 

4.  Sarnie— Nlaeteea  aeraoas  present  con- 
stitute grand  jury;  should  the  number  be 
less,  panel  may  be  filled  by  special  venire. 
— Bruner  v.  Superior  Court,  92  Cal.  239,  258. 
28  Pac  841;  People  v.  Leonard,  106  Cal.  802, 
316,  39  Pac  617. 

See  par.  1,  this  note;  also,  ante,  {  226,  note 
par.  21  et  seq. 


§243.    MANNER  OF  IMPANELING  PRESCRIBED  IN  PENAL  CODE. 

Thereafter  such  proceedings  shall  be  had  in  impaneling  the  grand  jury  as  art 

prescribed  in  part  two  of  the  Penal  Code. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  50. 

Peaal  code  aravtataas* — See  Kerr's  Cyc  Pen.  Code,  2d  e<L,  fi|  894-901  and  notes. 


ARTICLE  X. 

OP  IMPANELING  TRIAL  JURIES  IN  COURTS  OP  RECORD. 

§  246.    Clerk  to  call  list  of  jurors  summoned,      f  248.    In    counties    having    two 
§  247.    Manner  of  impaneling  prescribed  in  judges,      separate      and 

part  two.  panels. 


or    more 
common 


§  246.  CLERK  TO  CALL  LIST  OF  JURORS  SUMMONED.  At  the  open- 
ing of  court  on  the  day  trial  jurors  have  been  summoned  to  appear,  the  clerk 
shall  call  the  names  of  those  summoned,  and  the  court  may  then  hear  the 
excuses  of  jurors  summoned ; 

[Excuses,  discretion  of  court.]  provided,  that  it  may  be  left  to  the  discretion 
of  the  court  to  accept  an  affidavit  of  excuse  under  section  two  hundred  two  of 
this  code  without  a  personal  appearance  in  court  of  the  juror  summoned. 

[Names  deposited  in  box.]    The  clerk  shall  then  write  the  names  of  the 

jurors  present  and  not  excused  upon  separate  slips  or  ballots  of  paper,  and  fold 

such  slips  so  that  the  names  are  concealed,  and  there,  in  the  presence  of  the 

court  deposit  the  slips  or  ballots  in  a  box,  which  must  be  kept  sealed  or  locked 

until  ordered  by  the  court  to  be  opened. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  50;  May  29,  1917,  Stats,  and 
Amdts.  1917,  p.  1284.    In  effect  March  28,  1917. 

1.  Naaiea  of  all  the  Jarora  must  be  la  time;  when  discharged  from  that  verdict  It 
jary-bex  at  beginning  of  impanelment  of  Is  duty  of  clerk  to  return  their  names  to 
jury,  unless  some  of  jurors  are  actually  jury-box,  and  if  jury  is  in  process  of  1m- 
engaged    in    deliberating    upon    verdict    at      panelment,  on  motion,  it  is  duty  of  court 
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to  discharge  those  jurors  who  have  already  Impaneling    jury—In    cItII    action*. — See, 

been   sworn    on   such   latter   jury   and    re-       post,  §§  600-604  and  notes, 
commence    its    impanelment    anew. — People  Same— In    criminal    actions. — See    Kerr's 

y.  Edwards,  101  Cal.  543,  645,  36  Pac.  7.  Cyc    Pen.    Code,    2d    ed„    SS  1055-1088    and 

,notes. 

§  247.  MANNER  OF  IMPANELING  PRESCRIBED  IN  PART  TWO.  When- 
ever thereafter  a  civil  action  is  called  by  the  court  for  trial,  and  a  jury  is 
required,  such  proceedings  shall  be  had  in  impaneling  the  trial  jury  as  are 
prescribed  in  part  two  of  this  code.  If  the  action  be  a  criminal  one,  the  jury 
shall  be  impaneled  as  prescribed  in  the  Penal  Code. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  51. 

§248.  IN  COUNTIES  HAVING  TWO  OR  MORE  JUDGES,  SEPARATE 
AND  COMMON  PANELS.  In  any  county  having  two  or  more  judges  of  the 
superior  court,  a  separate  panel  of  jurors  may  be  drawn,  summoned  and 
impaneled  for  each  judge,  or  one  panel  may  be  drawn,  summoned  and  impan- 
eled by  any  one  of  the  judges  for  use  in  the  trial  of  cases  before  any  two  or 
more  of  the  judges,  as  occasion  may  require.  In  such  counties,  when  a  panel 
of  jurors  is  in  attendance  for  service  before  one  or  more  of  the  judges,  whether 
impaneled  for  common  use  or  not,  the  whole  or  any  number  of  the  jurors  from 
such  panel  may  be  required  to  attend  and  serve  in  the  trial  of  cases,  or  to 
complete  a  panel,  or  jury,  before  any  other  of  the  judges.  If  one  of  the  judges 
has  a  separate  panel  of  jurors,  no  part  thereof  shall,  without  his  consent,  be 
taken  to  serve  before  another  judge. 

History:    Enactment  approved  March  19,  1907,  Stats,  and  Amdts. 
1907,  p.  680,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  434. 


ARTICLE  XL 

OP  IMPANELING  TBIAL  JURIES  IN  COUETS  NOT  OP  RECORD, 
f  250.    Proceedings  in  forming  jury.  §  251.    Manner  of  impaneling. 

§  250.  PROCEEDINGS  IN  FORMING  JURY.  At  the  time  appointed  for 
a  jury  trial  in  justices',  police,  or  other  inferior  courts,  the  list  of  jurors  sum- 
moned must  be  called,  and  the  names  of  those  attending  and  not  excused 
must  be  written  upon  separate  slips  of  paper,  folded  so  as  to  conceal  the  names, 
and  placed  in  a  box,  from  which  the  trial  jury  must  be  drawn. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  51. 

§  261.    MANNER  OF  IMPANELING.    Thereafter,  if  the  action  is  a  criminal 

one.  the  jury  must  be  impaneled  as  provided  in  the  Penal  Code;  if  a  civil  one, 

as  provided  in  part  two  of  this  code. 

History:    Enacted  March  11, 1872;  repeal  and  re-enactment  approved 
April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  51. 

1«    IsftpaaellBg;  jury— Mamaer  of  in  civil  and  criminal  actions. — See,  ante,  I  247  and  note. 
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ARTICLE  Xn. 

OF  IMPANELING  JUEIES  OP  INQUEST. 
f  254.    Manner  of  impaneling. 

§  254.  MANNER  OF  IMPANELING.  The  manner  of  impaneling  juries  of 
inquest  is  prescribed  in  the  provisions  of  the  different  codes  relating  to  such 
inquests. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdts.  18?0  (C.  C.  P.  pt.),  p.  51. 


CHAPTER  II. 

COURT  COMMISSIONERS. 
I  258.    Appointment  and  qualifications.  §  259.    Powers  of  court  commissioners. 

§  258.  APPOINTMENT  AND  QUALIFICATIONS.  The  superior  court  of 
every  city  and  county  in  the  state  may  appoint  six  commissioners,  to  be  desig- 
nated each  as  " court  commissioner"  of  such  city  and  county;  and  the  superior 
court  of  every  other  county  in  the  state  may  appoint  one  commissioner,  to  be 
designated  as  " court  commissioner' '  of  such  county.  Such  commissioners 
shall  be  citizens  of  the  United  States,  and  residents  of  the  city  and  county,  or 
county,  in  which  they  are  appointed,  and  hold  offices  during  the  pleasure  of  the 
oourts  appointing  them. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1. 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  51. 

1.    Constitutional  provision. — See  Const.  18  79,  art.  VI,  1 14,  I  Henning's  General  Laws, 
3d  ed.,  p.  liv. 

§259.  POWERS  OF  COURT  COMMISSIONERS.  Every  court  commis- 
sioner shall  have  power: 

1.  To  hear  and  determine  ex  parte  motions  for  orders  and  writs,  except 
orders  or  writs  of  injunction  in  the  superior  court  of  the  county,  or  city  and 
county,  for  which  he  is  appointed ;  provided,  that  he  shall  have  power  to  hear 
and  determine  such  motions  only  in  the  absence  or  inability  to  act  of  the 
judge  or  judges  of  the  superior  court  of  the  county,  or  city  and  county ; 

2.  To  take  proof  and  report  his  conclusions  thereon  as  to  any  matter  of  fact 
other  than  an  issue  of  fact  raised  by  the  pleadings,  upon  which  information 
is  required  by  the  court ;  but  any  party  to  the  proceedings  may  except  to  such 
report  within  five  days  after  written  notice  that  the  same  has  been  filed,  and 
may  argue  his  exceptions  before  the  court  on  giving  notice  of  motion  for  that 
purpose ; 

3.  To  take  and  approve  bonds  and  undertakings  whenever  the  same  may  be 
required  in  actions  or  proceedings  in  such  superior  courts,  and  to  examine  the 
sureties  thereon  when  an  exception  has  been  taken  to  their  sufficiency,  and  to 
administer  oaths  and  affirmations,  and  take  affidavits  and  depositions  in  any 
-action  or  proceeding  in  any  of  the  courts  of  this  state,  or  in  any  matter  or 
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proceeding  whatever,  and  to  take  acknowledgments  and  proof  of  deeds,  mort- 
gages, and  other  instruments  requiring  proof  or  acknowledgment  for  any  par- 
pose  under  the  laws  of  this  state ; 

4.  To  charge  and  collect  the  same  fees  for  the  performance  of  official  acts  as 
are  now  or  may  hereafter  be  allowed  by  law  to  notaries  public  in  this  state 
for  like  services ;  provided,  that  this  subdivision  shall  not  apply  to  any  services 
of  such  commissioner,  the  compensation  for  which  is  expressly  fixed  by  law ; 

5.  To  provide  an  official  seal,  upon  which  must  be  engraved  the  words  ' '  court 
commissioner' '  and  the  name  of  the  county,  or  city  and  county,  in  which  said 
commissioner  resides ; 

6.  To  authenticate  with  his  official  seal  his  official  acts. 

History:  Enacted  March  11,  1872;  amendment  approved  March  9, 
1878,  Code  Amdts.  1877-8,  p.  98;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt),  p.  51. 


POWERS  OP  COUBT  COMMISSIONERS. 

I.  Subdivision  1,  1-5. 
II.  Subdivision  2,  6-9. 

III.  Subdivision  3,  10-14. 

IV.  Subdivision  4,  15-17. 
V.  Subdivision  5,  18, 19. 

I.  Subdivision  1. 

1.  Power  of  commissioner — Enlarging  by 

consent. 

2.  Same — Appointment  of  receiver  —  No 

jurisdiction. 
3,4.  Same  —  To  hear  motion  or  make  an 
order — In  injunction — Quaere. 
5.  Same— Same  —  Extending  time  to  file 
statement. 

H.  Subdivision  2. 

6-  8.  Reference— Trying  issues. 

9.  Same — Enlarging  powers  by  consent. 

m.  Subdivision  3. 

10.  Acknowledgments-^-Generally. 
11, 12.  Same — Declaration  of  homestead. 

13.  Affidavits— Who  may  administer. 

14.  Oaths— Who  may  take  and  certify. 

IV.  Subdivision  4. 

15.  Pees — Of  court  commissioners. 

16.  Same— Of  justices  of  the  peace. 

17.  Same — Of  notaries  public. 

V.  Subdivision  5. 

18.  Seals. 

19.  Conduct  of  proceedings — Powers. 

I.     SUBDIVISION  1. 


1.  Power  of  commissioner*  —  Enlarging 
m>y  comment. — Powers  of  court  commissioners 
are  limited  to  those  specifically  provided 
In  this  section.  They  can  not  be  enlarged 
by  consent.— See  par.  6,  this  note. 

2.  Same  —  Appointment  of  receiver  — No 
C.  C.  P.— 17  a*7 


jurisdiction  to  appoint  receiver,  and  bond 
given  under  such  appointment  is  void. — 
Quiggle  v.  Trumbo,  56  Cal.  626. 

3.  Same— To  hear1  motion  or  make  order 

In  reference  to  dissolution  of  Injunction,  no 
jurisdiction,  unless  court  refers  such  mo- 
tion to  him.— rStone  v.  Bunker  Hill  Copper, 
Gold  &  S.  Min.  Co.,  28  Cal.  497. 

4.  Quaere  whether  appeal  can  be  taken 
from  order  of  court  commissioner  dissolv- 
ing injunction,  without  having  first  applied 
to  superior  court  to  correct  the  error. — 
See  Stone  v.  Bunker  Hill  Copper,  Gold  &  S. 
Mln.  Co.,  28  Cal.  497. 

5.  Same— Same— Extending-  time  to  file 
statement. — Commissioners'  note  says:  "It 
was  held,  under  the  Practice  Act,  section 
195,  as  it  existed  before  the  code  [see  sec- 
tion 661,  post],  that  the  court  commissioner 
was  authorized  to  extend  the  time  for  fil- 
ing statement  on  motion  for  new  trial 
twenty  days,  in  addition  to  the  five  or  ten 
days  given  by  statute." 

II.    SUBDIVISION  2. 

6.  Reference— Trying;  lssne. — Court  com- 
missioner, as  such,  has  no  authority  to  try 
issue  of  fact  raised  in  pleadings. — Jackson 
v.  Puget  Sound  Lumber  Co.,  1*23  Cal.  97,  99, 
55  Pac.  788. 

7.  Otherwise  where  commissioner  acts 
in  capacity  of  referee. — Jackson  v.  Puget 
Sound  Lumber  Co.,  123  Cal.  97,   99,  55  Pac. 

788. 

8.  In  action  for  accounting  question 
raised  in  pleadings  being  plaintiff's  right 
to  accounting,  and  commissioner  is  ap- 
pointed to  take  and  state  account,  taking 
of  that  account  by  commissioner  is  not  trial 
of  issue  by  him  within  meaning  of  code. — 
Harris  v.  San  Francisco  Sugar  Ref.  Co.,  41 
Cal.   393,   405,   407. 

9.  Same— Enlarajlnir  power*  by  consent. 
— Powers  of  court  commissioner  can  not 
be  enlarged  by  consent. — Jackson  v.  Puget 
Sound  Lumber  Co.,  6  Cal.  Unrep.  966,  52 
Pac.  838. 
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10.  Acknowledgment*— Who    mar    take, 

to,  see,  ante,  {  179,  note  pars.  1-5. 

11.  Same  —  Declaration    of   homestead.— 

Acknowledgment  of  may  be  taken  by  court 
commissioner. — Mai  one  v.  Bosch,  104  Cal. 
680,  682,  38  Pac.  616. 

12.  This  power  was  given  to  commis- 
sioners by  amendment  of  April  1,  1880;  by 
act  of  April  4,  1880,  legislature  amended 
section  1181  of  Civil  Code  by  providing  that 
acknowledgments  in  this  state  may  be 
taken  by:  (1)  A  clerk  of  court  of  record; 
(2)  a  county  recorder;  (8)  a  notary  public; 
(4)  a  Justice  of  the  peace.  The  words  "a 
court  commissioner"  were  omitted  from 
original  section  by  the  amendment.  This 
was  held  not  to  be  repeal,  by  Implication, 
of  this  section  of  Code  of  Civil  Procedure 
as  to  power  of  court  commissioners  to  take 
acknowledgments. — Malone  v.  Bosch,  supra. 
See  People  ex  rel.  Harbor  Commissioners  v. 
Pacific  Imp.  Co.,  180  Cal.  442,  447,  62  Pac. 
789. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  ||1180 
et  seq.  and  note*. 


IS.     Affidavit*— Who  may  auunii 
to,  see,  ante,   8  179,  note  pars.  6,  7. 

14.  Oath*— Who    may    take    aad    certify* 

-*.a  to,  see,  ante,  5  179,  note  pars.  9-18. 

IV.  SUBDIVISION  4. 

15.  Fees     Of    court    commissioner* — are 

authorized  to  receive  by  constitution. — 
Const.  1879  art  VI  9  16,  I  Henning's  Gen- 
eral Laws,  8d  ed.,  p.  liv. 

16.  Same— Of  jastlce*  of  peace* — same 
provision  as  with  reference  to  court  com- 
missioners, and  these  are  only  judicial  offi- 
cers who  are  authorized  by  constitution  to 
charge  and  collect  fees.    Ibid. 

17.  Same— Of  notaries  pablic* — as  to,  see 

Kerr's  Cyc.  Pol.  Code,  2d  ed.,  5  798. 

V.  SUBDIVISION  6. 

18.  Seal*— A*  to  omefal  seam, — see,  ante, 
S  14  and  note. 

19.  Conduct  of  proceedings  —  Enforcing 
orders, — as  to,  see,  ante,  8  128  subd.  2  and 
note. 


Tit.  IV.  Cka.  I,  H.1         MINISTERIAL  OFFICERS— SECRETARIES,  BAILIFFS.  M  2«2-M« 


TITLE  IV. 

MLNISTEBIAL  OFFICEBS  OP  COURTS  OF  JUSTICE. 

Chapter  I.    Or  Ministerial  Officers  Generally,  5  262. 

IX    Secretaries  and  Bailiffs  of  the  Supreme  Court,  f  §  265,  266. 
UL    Phonographic  Reporters,  51  268-274b. 


CHAPTER  I. 

OF  MINISTERIAL  OFFICERS  GENERALLY. 
|  262.    Election,  powers,  and  duties,  where  prescribed. 

§202.    ELECTION,   POWERS   AND   DUTIES,   WHERE   PRESCRIBED. 

The  modes  and  times  of  election,  terms,  powers,  and  duties  of  the  attorney- 
general,  clerk  of  the  supreme  court,  reporter  of  the  decisions  of  the  supreme 
court,  clerks,  sheriffs,  and  coroners,  are  prescribed  in  the  Political  and  Penal 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  P.  52. 

MINISTERIAL,  OFFICERS.  Code,    2d    ed.,    19  4286    et    seq.    and    notes; 

Kerr's   Cyc.   Pen.   Code,   2d   ed.,    S 1610   and 
Atteney-CteaeraV- as  to,  see  Kerr's  Cyc.       note> 

PoL  Code.  2d  ed..  fifi  470  et  sea.  and  notes.  ^^^  mU9V*m*  eovrt^-Am  to  «e»erally. 

Clerk— Of     »«»ra»e     cowrtr-as     to,     see  _gee  Kerr's  Cyc.   PoL  Code,   2d  ed.,   55  771 

Kerr's  Cyc  Pol.  Code.  2d  ed.,  55  749  et  seq.  et  seq#  and  notes. 

and  notes.  Sheriffs  —  Am    to    *enerally. — See    Kerr's 


ce«mtte*< — as  to,  see  Kerr's  Cyc       cyc.    Pol.    Code,    2d    ed.,    5  4176    and    note; 
Pol.  Code,  2d  ed.,  55  4204  et  seq.  and  notes.       Kerr'e    Cyc    Pen.    Code,    2d   ed.,    55  1216    et 
Ctrraenr-AS    to,    see    Kerr's    Cyc    Pol.       seq.;  55 1601  et  seq.  and  notes. 


CHAPTER  H. 

8ECEETAEIES  AND  BAILIFFS  OF  THE  SUPREME  COUBT. 
|  265.    Appointment.  §  266.     Tenure  of  office,  and  duties. 

§266.    APPOINTMENT.    The  justices  of  the  supreme  court  may  appoint 
two  secretaries  and  two  bailiffs,  who  shall  be  citizens  of  the  United  States  and 

of  this  state. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  63. 

§  266.    TENURE  OF  OFFICE,  AND  DUTIES.    The  secretaries  and  bailiffs 

shall  hold  their  offices  at  the  pleasure  of  the  justices,  and  shall  perform  such 

duties  as  may  be  required  of  them  by  the  court  or  any  justice  thereof. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  53. 

R*ferr*4  to  by  way  of  illustrating  absurdity  of  proposition   in  People  ex  rel.  Morgan 
v.  Hayne,  83  Cal.  Ill,  118,  23  Pac.  1. 


§1208,268  PHONOGRAPHIC  REPORTER— DUTIES  OF.  [Pt.  I, 

CHAPTER  III. 

PHONOGBAPHIC  REPORTERS. 

1 268.     Phonographic   reporters    for   supreme  §  272.     Oath  of  office. 

court,  where  provided  for.  §  273.     Reports    prima    facie    correct    state- 
f  269.    Phonographic    reporters    for    superior  ments. 

courts,  their  appointment,  and  du-  §  274.     Fees  of  official  reporters. 

ties.  §  274a.  Matter  to   be   taken   down   in   short- 
f  270.     Qualifications  and  test  of  competency.  hand. 

§  271.     Attention    to    duties.     Reporters   pro  $  274b.  Reporter's  fees  for  transcribing. 

tempore. 

§  268.  PHONOGBAPHIC  REPORTERS  FOR  SUPREME  COURT,  WHERE 
PROVIDED  FOR.  Phonographic  reporters  for  the  supreme  court  are  pro- 
vided for  in  part  three  of  the  Political  Code. 

History:     Enactment  approved   April   1,    1880,   Code   Amdts.    1880 
(C.  C.  P.  pt.)f  p.  53. 


Reporter  of  supreme  court— Appolntmeat,  Same— Duty    of, — as    to,    see    Kerr's    Cyc. 

— as   to,  see  Kerr's  Cyc.  Pol.  Code,  2d  ed.,       Pol.  Code,  2d  ed.,  S  770. 

§  769.  Same     Salary  of, — as   to,  see  Kerr's  Cyc. 

Pol.  Code,  2d  ed.,  |  789  and  note. 

§  269.    PHONOGRAPHIC  REPORTERS  FOR  SUPERIOR  COURTS,  THEIR 

APPOINTMENT,  AND  DUTIES.    The  judge  or  judges  of  any  superior  court 

in  the  state  may  appoint  a  competent  phonographic  reporter,  or  as  many  such 

reporters  as  there  are  judges,  to  be  known  as  official  reporter  or  reporters  of 

such  court,  and  to  hold  office  during  the  pleasure  of  the  judge  or  judges 

appointing  them.    Such  reporter,  or  any  one  of  them,  where  there  are  two  or 

more,  must,  at  the  request  of  either  party,  or  of  the  court  in  a  civil  action  or 

proceeding,  and  on  the  order  of  the  court  the  district  attorney,  or  the  attorney 

for  defendant  in  a  criminal  action  or  proceeding,  take  down  in  shorthand  all 

the  testimony,  the  objections  made,  the  rulings  of  the  court,  the  exceptions 

taken,  all  arraignments,  pleas  and  sentences  of  defendants  in  criminal  cases, 

the  arguments  of  the  prosecuting  attorney  to  the  jury,  and  all  statements  and 

remarks  made  and  oral  instructions  given  by  the  judge ;  and  if  directed  by  the 

court,  or  requested  by  either  party,  must,  within  such  reasonable  time  after 

the  trial  of  such  case  as  the  court  may  designate,  write  out  the  same,  or  such 

specific  portions  thereof  as  may  be  requested,  in  plain  and  legible  longhand, 

or  by  typewriter,  or  other  printing  machine,  and  certify  to  the  same  as  being 

icorrectly  reported  and  transcribed,  and  when  directed  by  the  court,  file  the 

same  with  the  clerk  of  the  court. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  288;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  53;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  122,  held  unconstitutional,  see  history,  §  5  ante; 
March  19,  1903,  Stats,  and  Amdts.  1903.  p.  234. 

PHONOGRAPHIC   REPORTERS   FOR  SU-        5.  Notes   of   evidence— Piling  not   required 
PERIOR  COURT,  ETC.  when. 

1.  Appointment.  6.  Same — Duty  of  court. 

2.  Compensation.  7.  Same — Same  —  Incompetency   of  reporter 

3.  Same — Mandamus  to  compel  payment.  appearing. 

4.  Dismissal  of  reporter— Before  oral  argu-  8-  Translating  notes— Suggestions  of  others. 

ment.  9.  Reporter — Appointment  by  magistrate. 
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10.  Same — Same — Qualification. 

11.  Same — Same — Compensation. 

1.  Appointment  of, — as  to,  see  Stevens 
v.  Truman,  127  Cal.  155,  160,  59  Pac.  397; 
People  v.  Lon  Me,  49  Cal.  353. 

2.  Compensation* — as  to,  see,  post,  5  274 
and  note. 

3.  Same— M  and  am  «*  to  compel  payment 
by  treasurer* — as  to,  see,  post,  5  274,  note. 

4.  Dismissal  of  reporter  —  Before  oral 
ara-nment  Is  not  error. — Koyer  v.  Willmon, 
12  Cal.  App.  87,  92,  106  Pac.  599. 

5.  Notes  of  erldence  —  Fllina;  not  re- 
quired, when. — This  section  does  not  re- 
quire the  phonographic  reporter  to  tran- 
scribe or  file  his  notes  until  his  proper  fees 
have  been  paid  or  tendered  therefor. — 
Richards  v.  Superior  Court  San  Francisco, 
145  Cal.  38,  78  Pac.  244. 

6.  Same— Dnty  of  court. — No  duty  is  Im- 
posed on  the  court  by  above  section  to 
designate  a  reasonable  time  within  which 
the  transcript  of  the  reporter's  notes  shall 
be  filed,  unless  such  action  is  taken  as  to 
make  it  the  duty  of  the  reporter  to  furnish 
such  transcript,  either  by  paying  the  fees 
therefor  or  by  obtaining:  an  order  of  the 
court  in  the  premises. — Richards  v.  Superior 
Court,  145  Cal.  38,  78  Pac.  244. 

7.  Same  —  Same  —  Incompetency  of  re- 
porter  appearing;)    that   he   could   not    take 


down  the  testimony  as  It  was  given  at  the 

trial,    nor   read   such   notes    he   had  taken, 

court  need  not  require  such  notes  to  be 
filed. — Sals  v.  Sals,  49  Cal.  263,  265. 

8.  Translation  of  notes—  Sugjajestlons  of 
others. — Official  stenographer,  duly  sworn, 
must  translate  the  notes  made  by  him  and 
can  not  take  advantage  of  suggestion  of 
others,  not  sworn;  but  It  is  otherwise  as  to 
a  sworn  interpreter,  who  may  take  advan- 
tage of  the  suggestion  of  others,  not  sworn, 
with  regard  to  the  proper  interpretation  of 
testimony,  and  state  the  result  to  the  court 
as  his  own  interpretation  of  the  testimony 
(of  deaf  mute). — See  United  States  v.  Gil- 
bert, 2  Sumn.  C.  C.  19,  25  Fed.  Cas.  1287; 
Skaggs  v.  State,  108  Ind.  56,  8  N.  E.  697. 

9.  Reporter— Appointment  of  by  masis- 
trate  at  preliminary  hearing,  and  as  to  his 
competency,  see  People  v.  Mclntyre,  127  Cal. 
423,  426,  59  Pac.  779. 

10.  Same  —  Same     Qualification* — As     to, 

see,  post,  S  270,  note  par.  1. 

11.  Same  —  Same  —  Compensation     of     a 

shorthand  reporter  taking  down  evidence 
at  preliminary  hearing  before  magistrate 
is  not  fixed  by  law,  and  a  certificate  of 
examining  magistrate  that  reporter  per- 
formed the  service  does  not  constitute  de- 
mand upon  county  treasury  which  treasurer 
Is  bound  to  pay. — Fox  v.  Lindley,  57  Cal. 
650,  652. 


§270.  QUALIFICATIONS  AND  TEST  OF  COMPETENCY.  No  person 
shall  be  appointed  to  the  position  of  official  reporter  of  any  court  in  this  state, 
except  upon  satisfactory  evidence  of  good  moral  character,  and  without  first 
being  examined  as  to  his  competency  by  at  least  three  members  of  the  bar 
practising  in  said  court,  such  members  to  be  designated  by  the  judge  or  judges 
of  said  court.  The  committee  of  members  of  the  bar  so  designated  shall,  upon 
the  request  of  the  judge  or  judges  of  said  court,  examine  any  person  as  to 
his  qualifications  whom  said  judge  or  judges  may  wish  to  appoint  as  official 
reporter;  and  no  person  shall  be  appointed  to  such  position  upon  whose  quali- 
fications such  committee  shall  not  have  reported  favorably. 

The  test  of  competency  before  such  committee  shall  be  as  follows :  the  party 
examined  must  write  in  the  presence  of  said  committee  at  the  rate  of  at  least 
one  hundred  and  fifty  words  per  minute,  for  five  consecutive  minutes,  upon 
matter  not  previously  written  by  or  known  to  him,  immediately  read  the  same 
back  to  the  committee,  and  transcribe  the  same  into  longhand  writing,  plainly 
and  with  accuracy. 

[Certificate  from  committee.]  If  he  pass  such  test  satisfactorily,  the  com- 
mittee shall  furnish  him  with  a  written  certificate  of  that  fact,  signed  by  at 
least  a  majority  of  the  members  of  the  committee,  which  certificate  shall  be 
filed  among  the  records  of  the  court. 

[Incompetency.  Failure  to  transcribe  notes.]  No  official  reporter  of  any 
court  or  official  reporter  pro  tempore  shall  be  competent  to  act  as  official 
reporter  in  any  court  of  the  state  who  shall  have  failed  and  neglected  to  tran- 

2«1 


§•271,272 


REPORTERS — ATTENTION  TO  DUTIES — OATH  OF. 


[Pt.I. 


scribe  any  notes  in  a  criminal  proceeding  or  action  on  appeal  and  which  notes 

are  required  by  law  to  be  transcribed  until  he  shall  have  fully  completed  and 

filed  all  transcription  of  his  notes  in  any  criminal  case  on  appeal  required  by 

law  to  be  by  him  transcribed. 

History:  Enacted  March  11,  1872;  amendment  approved  March  30, 
1874,  Code  Amdts.  1873-4,  p.  400;  April  1,  1880,  Code  Amdts,  1880 
(C.  C.  P.  pt.),  p.  53;  April  22,  1909,  Stats,  and  Amdts.  1909,  p.  1082. 


QUALIFICATIONS  AND  TEST  OP 
REPOBTER. 

1.  Qualifications  prescribed — Relate  to  whom. 

2.  Oath  not  necessary,  when. 


1.  Qvallficatlom*  prescribe*— Relate  t# 
whom. — The  qualifications  prescribed  in 
above  section  relate  entirely  to  official  re- 
porters of  the  superior  courts,  and  have  no 
application  to  a  phonographic  reporter  ap- 
pointed by  a  magistrate,  under  the  provi- 
sions of  section  869  of  the  Penal  Code,  to 
take  down  the  testimony  at  a  preliminary 


examination;  the  only  qualification  required 
of  such  a  reporter  is  that  he  be  competent 
to  do  his  work. — People  v.  Mclntyre,  12? 
Cal.  423,  59  Pac.  779;  People  v.  Nunley,  142 
Cal.  441,  76  Pac  45. 

2.  Oath  not  necessary*  when. — The  provi- 
sions of  above  section  relative  to  the  oath 
of  the  reporter  of  the  superior  court  has  no 
application  to  the  reporter  appointed  by  a 
magistrate  to  take  down  the  testimony  at  a 
preliminary  hearing. — People  v.  Nunley, 
supra, 


§271.    ATTENTION  TO  DITTIES,  REPORTERS  PRO  TEMPORE.    The 

official  reporter  of  any  superior  court  shall  attend  to  the  duties  of  his  office  in 
person,  except  when  excused  for  good  and  sufficient  reason  by  order  of  the 
court,  which  order  shall  be  entered  upon  the  minutes  of  the  court.  Employ- 
ment in  his  professional  capacity  elsewhere  shall  not  be  deemed  a  good  and 
sufficient  reason  for  such  excuse.  "When  the  official  reporter  of  any  court  has 
been  excused  in  the  manner  provided  in  this  section,  the  court  may  appoint  an 
official  reporter  pro  tempore,  who  shall  perform  the  same  duties  and  receive 
the  same  compensation  during  the  term  of  his  employment  as  the  official 
reporter. 

History:    Enacted  March  11,  1872;  amendment  approved  March  30, 
1874,  Code  Amdts.  1873-4,  p.  400;  April  1,  1880  (C.  C.  P.  pt.),  p.  54. 

ATTENTION  TO  DUTIES— REPORTER 
PRO  TEMPORE. 

1.  Duties  of   official  reporter — Prescribed  in 

amendment. 

2.  Testifying  before  grand  jury — Grounds  of 

motion  to  set  aside  indictment. 

1«     Duties  of  official  reporter— Prescribed 
In  amendment  are  his  only  duties;  all  other*     made  a  statutory  ground  of  a  motion  to  set 
acts  in  this  regard,  both  general  and  spe-       aside    an     indictment,     and    was    properly 
cial,  are  superseded  by  It,  and  by  im plica-       ignored   by   the   court   as   such. — People   v. 
tion    repealed. — People   v.   L#on   Me,    49   Cal.       Arnold,  17  Cal.  App.  71,  118  Pac.  729. 
353.    See,  as  supporting  lnferentially,  Char- 
nock  v.  Rose,  70  Cal.  189,  190,  11  Pac.  625. 


2.    Testifying;  before  grand  jnry— Grannds 
of    motion    to    set    Mite    am    Indictment. — 

Where  the  regular  reporter  of  the  grand 
jury  was  called  and  gave  testimony  be- 
fore the  grand  Jury,  the  failure  to  call  in 
another  reporter  to  take  his  testimony,  and 
the  taking  of  his  own  testimony  by  such  re- 
porter,   is    not   an   irregularity    such   as    is 


§272.    OATH  OF  OFFICE.    The  official  reporter  of  any  court,  or  official 

reporter  pro  tempore,  shall,  before  entering  upon  the  duties  of  his  office,  take 

and  subscribe  the  constitutional  oath  of  office. 

History:  Enacted  March  30,  1874,  Code  Amdts.  1873-4,  p.  401; 
amendment  approved  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt), 
p.  54. 


1.  Oath   taken   as   officers   of   court. — Bx 
parte  Reis,  64  Cal.  233,  238,  30  Pac.  806. 

2.  His  oath  of  office  is  not  an  oath  In 


any  particular  case  he  may  take,  transcribe, 
and  certify. — Reld  v.  Reid,  78  CaL  206,  14 
Pac.  781. 
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§273.  REPORTS  PRIMA  FACIE  CORRECT  STATEMENTS.  The  report 
of  the  official  reporter,  or  official  reporter  pro  tempore,  of  any  court,  duly 
appointed  and  sworn,  when  transcribed  and  certified  as  being  a  correct  tran- 
script of  the  testimony  and  proceedings  in  the  case,  is  prima  facie  evidence  of 
such  testimony  and  proceedings. 

History:  Enacted  March  30,  1874,  Code  Amdts.  1873-4,  p.  402; 
amendment  approved  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.)t 
p.  64;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  123,  held  unconstitutional,  see  history,  5  5  ante;  March  19, 
1903,  Stats,  and  Amdts.  1903,  p.  234. 


BEPOBTEB'S  TBANSCBIPTION  PBIMA 
FACIE  EVIDENCE. 

1, 2.  Admissibility  in  evidence  of  transcript  of 
reporter's  notes. 

3,4.  Same — Prima  facie  evidence. 

5.  Same — Taken   through  an   interpreter — 

Hearsay. 

6.  Same — In  criminal  actions. 

7.  Charge   of   court — Reporter's   notes   de- 

fective— Inserting  original. 

8.  Transcript  of  reporter's  notes — Not  con- 

sidered on  appeal. 

Stenographer's  translation  of  note*  Am 
evidence. — See  26  Am.  &  Eng.  Encyc.  of  I* 
(2d  ed.)  780  et  seq.;  8  PI.  &  Pr.  145;  20  Cent. 
Dig.  col.  1730,  {1241;  col.  1808,  {1295;  6  W. 
&  P.  4954;  7  W.  &  P.  6657. 


Same — Same — Taken    through    Interpreter 

stenographer's  notes,  or  transcript  thereof, 
is  merely  hearsay,  and  not  admissible.— 
See,  post,  {  1870  and  note. 

1.  Admissibility  In  evidence  of  transcript 
of  reporter's  notes. — Before  amendment  of 
this  section  of  code,  notes  of  shorthand  re- 
porter transcribed  and  properly  certified  as 
being  correct  copy  of  the  evidence  in  the 
trial  of  civil  action,  were  not  admissible  in 
subsequent  trial  of  the  action  as  evidence 
of  what  was  said  on  former  trial. — Reld  v. 
Reid,  73  Cal.  206,  208,  14  Pac.  781;  Estate  of 
Benton,  181  Cal.  472,  480,  68  Pac.  775. 

2.  "The  unfiled  transcript  of  reporter's 
notes  is  not  a  public  record,  but  must  be 
put  upon  the  same  footing  as  a  private 
memorandum;  .  .  .  Section  273  does  not 
make  transcript  Itself  admissible." — Reid  v. 
Reid,  73  Cal.  206,  208,  14  Pac.  781;  Estate  of 
Benton,  131  Cal.  472,  480,  63  Pac.  775. 


8.  Same— Prima  facie  evidence  only  in 
court  where  taken,  and  can  not  be  con- 
sidered in  supreme  court — People  v.  Woods, 
43  Cal.  176.  See  People  v.  Armstrong,  44 
Cal.  326,  327;  Reid  v.  Reid,  73  Cal.  206,  210, 
14  Pac.  781. 

4.  To  be  considered  by  supreme  court 
they  must  have  been  adopted  by  trial  court 
and  incorporated  in  bill  of  exceptions.-— 
State  v.  Larkin,  11  Nev.  314,  323. 

6.     Same  — Taken      through      Interpreter 

stenographer's  notes,  or  transcript  thereof, 
is  merely  hearsay  and  not  admissible. — See, 
post,  9  1870  and  note. 

6.  Same— In  criminal  actions,  transcript 
of  the  shorthand  reporter's  notes,  certified 
and  filed  as  provided  in  section  869  of  the 
Penal  Code,  is  placed  upon  same  footing 
as  deposition,  and*  is  admissible  in  like 
cases. — People  v.  Grundell,  75  Cal.  301,  303, 
17  Pac.  214.  See  Mattingly  v.  Nichols,  133 
Cal.  332,  333,  65  Pac.  748. 

See  Kerr's  Cyc.  Pen.  Code,  2d  ed.,  8  869 
and  note. 

7.  Charge  of  court— Reporter's  motes  de- 
fective—'Inserting  original  language. — Notes 
of  reporter  and  his  interpretation  of  them 
are  but  prima  facie  evidence  of  charge  of 
court;  and  in  settling  bill  of  exceptions, 
judge  should  insert  what  he  actually  said 
in  his  instruction  to  jury,  as  substitute  for 
what  reporter  erroneously  stated  was  said. 
— People  v.  Cox,  76  Cal.  281,  283,  18  Pac. 
832;  People  v.  Leary,  106  Cal.  486,  497,  39 
Pac.  24. 

8.  Transcript  of  notes  of  reporter  not 
statement  supreme  court  at  liberty  to  con- 
sider on  appeal. — People  v.  Woods,  43  Cal. 
176;  People  v.  Armstrong,  44  Cal.  326,  327. 

See  par.  4,  this  note. 


§274.  FEES  OF  OFFICIAL  REPORTERS.  For  his  services,  the  official 
reporter  shall  receive  the  following  fees,  except  in  counties  where  a  statute 
provides  otherwise: 

For  reporting  testimony  and  proceedings,  ten  dollars  per  day,  which  amount, 
when  more  than  one  case  is  reported  in  one  day,  must  be  apportioned  by  the 
court  between  the  several  cases. 

For  transcription,  for  one  copy,  twenty  cents  per  hundred  words ;  for  two 
copies  made  at  one  time,  fifteen  cents  each  per  hundred  words ;  for  three  copies 
made  at  one  time,  eleven  cents  each  per  hundrd  words;  for  four  copies  made 
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at  one  time,  nine  cents  each  per  hundred  words;  and  for  five  or  more  copies 
made  at  one  time,  eight  cents  each  per  hundred  words. 

In  criminal  cases,  the  fees  for  reporting  and  for  transcripts  ordered  by  the 
court  to  be  made  must  be  paid  out  of  the  county  treasury  upon  the  order  of 
the  court ;  provided,  that  when  there  is  no  official  reporter  in  attendance,  and 
a  reporter  pro  tempore  is  appointed,  his  reasonable  expenses  for  traveling  and 
detention  must  be  fixed  and  allowed  by  the  court  and  paid  in  like  manner. 

In  civil  cases,  the  fees  for  reporting  and  for  transcripts  ordered  by  the  court 
to  be  made  must  be  paid  by  the  parties  in  equal  proportions,  and  either  party 
may,  at  his  option,  pay  the  whole  thereof;  and,  in  either  case,  all  amounts  so 
paid  by  the  party  to  whom  costs  are  awarded  must  be  taxed  as  costs  in  the 
case. 

The  fees  for  transcripts  and  copies  ordered  by  the  parties  must  be  paid  by 
the  party  ordering  the  same. 

[Fees  to  be  advanced,  when.]  No  reporter  must  be  required  to  perform  any 
service  in  a  civil  case  until  his  fees  therefor  have  been  paid  to  him  or  deposited 
with  the  clerk  of  the  court. 

History:  Enacted  March  30,  1874,  Code  Amdts.  1873-4,  p.  403; 
amendment  approved  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.)', 
pp.  54-55;  March  21,  1885,  Stats,  and  Amdts.  1884-5,  p.  218;  by  Code 
Commission,  Act  March  8,  1901,  held  unconstitutional,  see  history, 
§  5  ante;  March  19,  1903,  Stats,  and  Amdts.  1903,  p.  234. 


PEES  OF  OFFICIAL  'REPORTER,  ETC. 

1.  Application  of  section — Is  only  to  offi- 
cial reporters. 

2-4.  Constitutional  amendment  —  Amend- 
ment 1885. 

5.  Same — Amendment  1880. 

6.  Same  —  Same  —  Provision  as  to  crim- 

inal cases. 

7, 8.  Fees  and  compensation — Former  acts. 

9.  Same — County  Government  Act. 

10.  Same — Same — Bule   of  statutory  con- 
struction. 

11, 12.  Same — In  criminal  actions. 

13.  Same — Same — Superior    court   in   city 

and  county  of  San  Francisco. 

14.  Same — Power  of  judge  to  compel  pay- 

ment. 

15.  Same — Same — Judgment  in   ejectment 

as  penalty  for  failure  to  comply  with 
rule. 

16.  Same — Refusal  of  treasurer  to  pay — 

Contempt  proceedings. 

17.  Same  —  Same  —  Mandamus  to  compel 

payment — Petition. 

18.  Payment  of  traveling  expenses  of  re- 

porter— In  civil  cases. 

19.  Transcript  of  reporter  'a  notes — Cost  of 

stricken,  when. 

20.  Same — Ordered  by  the  court. 

21.  Same — Same — Verbal   order   sufficient. 

22.  Same — Ordered  by  district  attorney. 

23.  Same — Ordered  by  parties — Not  taxed 

as  costs. 
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24.  Same — Partial  transcript  of  testimony 

— Expense  taxed  as  costs  —  Discre- 
tion. 

25.  Same — Same— Filing  transcript. 

1.  Application  of  section — Is  only  to  offi- 
cial reporters  appointed  by  superior  court 
and  acting  under  their  oath  of  office. — Fox 
v.  Lindley,  57  Cal.  650,  662. 

.  As  to  oath,  see,  ante,  5  272  and  note. 

2.  Constitutionality — Amendment  of  1885, 
in  so  far  as  it  provided  that  salaries  of 
official  reporters  of  superior  court  should 
be  fixed  by  Judges  of  that  court  and  paid 
out  of  treasury  of  respective  counties  in  tho 
same  manner  and  at  the  same  time  as 
salaries  of  county  officers,  held  to  be  un- 
constitutional, because  it  imposed  legisla- 
tive functions  upon  Judiciary. — Smith  v. 
Strother,  68  Cal.  194,  8  Pac.  852;  McAllister 
v.  Hamlin,  83  Cal.  861,  864,  23  Pac.  857; 
James  v.  McCann,  98  Cal.  513,  515,  29  Pac. 
49;  Dwyer  v.  Parker,  115  Cal.  644,  550,  47 
Pac.  372;  Taylor  v.  McConigle,  120  Cal,  123, 
52  Pac.  159;  City  of  Los  Angeles  v.  Pomeroy, 
124  Cal.  597,  646,  57  Pac.  585;  Stevens  v. 
Truman,  127  Cal.  155,  59  Pac.  397;  Pratt 
v.  Browne,  135  Cal.  649,  651,  67  Pac.  1082. 

See  par.  4,  this  note. 

3.  Declared  constitutional  on  first  hear- 
ing, and  not  delegation  of  power  to  Judici- 
ary of  legislating  in  regard  to  matter,  nor 
in  violation  of  County  Government  Act,  re- 
quiring uniformity  in  county,  governments, 
nor  In  violation  of  art.  XI  5  6  of  the  consti- 
tution a  Henning's  General  Laws,  3d  ed.# 
p.    lxi). — Smith    v.    Strother,    2    Cal.    Unrep! 
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525.  7  Pac.  801.  (Myrick,  J.,  dissenting.) 
See  Rhodes  v.  Spencer,  68  Cal.  199,  8  Pac. 
855,  in  which  a  stay  of  proceedings  in  an 
equity  cause  until  payment  of  stenog- 
rapher's fees  were  paid  was  held  valid  un- 
der this  section  and  act  of  March  1,  1872. 

4.  Attempt  to  amend  this  section  in  1885 
was  totally  void  and  left  that  section  as  it 
stood  before  that  attempt. — Taylor  v.  Mc- 
Conlgle,  120  Cal.  123,  128,  52  Pac.  169;  Ste- 
vens v.  Truman,  127  Cal.  165,  59  Pac.  897. 

8.  Same— Amendmeit  of  1889  is  consti- 
tutional and  valid. — Stevens  v.  Truman,  127 
Cal.  155,  59  Pac.  '397. 

6.  Same— Sume— Provision  a*  to  criminal 

cases. — Validity  of  that  part  of  above  sec- 
tion, before  amendment  of  1903,  which  pro- 
vided that  "in  criminal  cases,  where  testi- 
mony has  been  taken  down  or  transcribed 
upon  order  of  court,  fees  of  reporter  shall 
be  certified  by  court  and  paid  out  of  treas- 
ury of  county  or  city  and  county  in  which 
case  is  tried,  upon  order  of  court,"  raised 
but  not  decided  in  Ex  parte  Truman,  124 
Cat  387,  57  Pac.  223. 

7.  Fee*    and    compensation— Former    act 

superseded  and  repealed  by  implication  by 
amendment  of  1880. — See,  ante,  9  271,  note 
par.  1. 

8.  Except  as  otherwise  provided  in 
County  Government  Act  of  April  1,  1897 
(Stats.  1897  p.  452),  is  regulated  under  this 
amendment  of  1880.  Ex  parte  Reis,  64  Cal. 
233,  237,  30  Pac.  806;  Stevens  v.  Truman, 
1?7  Cal.  155,  160,  59  Pac.  397. 

9.  Same— County  Government  Act,  In  so 

far  as  it  purports  to  fix  salary  of  official 
phonographical  reporters,  is  unconstitu- 
tional and  invalid  on  ground  that  such  pro- 
vision is  not  included  in  or  germane  to  title 
of  act  to  create  "uniform  system  of  county 
government." — Pra%tt  v.  Browne,  135  Cal. 
649,  653,   67   Pac.  1082. 

10.  Same— Same— Rule  of  statutory  con- 
struction.— As  supporting  this  general  rule 
of  statutory  construction,  —  see  Fatjo  v. 
Pflster,  117  Cal.  83,  85,  48  Pac.  1012;  City  of 
Los  Angeles  v.  Hance,  122  Cal.  77,  79,  54  Pac. 
387;  In  re  Werner,  129  Cal.  567,  570,  62  Pac. 
97;  People  ex  rel.  Attorney-General  v. 
Curry,  130  Cal.  82,  91,  62  Pac.  516;  Lewis  T. 
Dunne,  134  Cal.  291,  66  Pac.  478. 

11.  Same— In  criminal  actions,  to  be  fixed 
by  court — See  Ex  parte  Reis,  64  Cal.  233, 
30  Pac.  806;  Boys  and  Girls  Aid  Soc.  v.  Reis, 
71  Cal.  627,  634,  635,  12  Pac.  796;  McAllister 
v.  Hamlin,  83  Cal.  861,  366,  23  Pac.  367;  Ex 
parte  Wldber,  91  Cal.  367,  870,  27  Pac.  733. 

See  par.  6,  t,his  note. 

12.  And  a  charge  against  the  county. — 
Richards  v.  Superior  Court,  145  Cal.  38,  78 
Pac.  244. 

13.  Same— Same—  Superior  courts  In  city 
and  county  of  San  Francisco  have  power  to 
fix  and  order  paid  the  compensation  of 
phonographic  reporters  In  criminal  actions. 
— Ex  parte  Rets,  64  Cal.  233,  30  Pac.  806. 

See  par.  6.  this  note. 
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14.  Same— Power  of  judge  to  compel 
payment. — Prior  to  amendment  of  1903,  it 
was  held  that  where  the  shorthand  reporter 
voluntarily  took  testimony  in  cause  with- 
out requiring  deposit  by  parties  to  action, 
after  termination  of  trial  and  judgment  en- 
tered, he  stood  in  no  more  favorable  posi- 
tion or  relation  than  any  other  creditor,  and 
judge  had  no  power  to  refuse  to  settle  case 
until  reporter's  fees  had  been  paid. — James 
v.  McCann,  93  Cal.  613,  29  Pac.  49. 

15.  Same— Same  Judgment  In  ejectment 
as  penalty  for  failure  to  comply  with  rule 

of  court  requiring  per  diem  of  reporter  to 
be  paid,  one  half  by  each  party,  before  wit- 
nesses examined,  repugnant  to  constitu- 
tional Inhibition  against  deprivation  of 
property  without  due  process  of  law.— 
Meacham  v.  Bear  Valley  Irr.  Co.,  145  Cal. 
606,  79  Pac.  281. 

16.  Same  ■  ■Refusal  of  treasurer  to  pay- 
Contempt  proceedings  will  not  lie  against  a 
treasurer  for  refusing  to  obey  order  of 
judge  of  superior  court  directing  him  to  pay 
certain  money  to  stenographic  reporter  of 
Judge's  court. — Ex  parte  Truman,  124  Cal. 
387,  57  Pac.  223. 


17.  Same— Same— Mandamus  to  compel 
payment— Petition  must  state  that  treas- 
urer has  funds  in  his  hands  applicable  to 
payment  of  the  demand,  or  it  will  be  In- 
sufficient to  show  treasurer  under  legal  duty 
to  pay. — Stevens  v.  Truman,  127  Cal.  155, 
69  Pac.  397.  See  Ex  parte  Reis,  64  Cal.  233, 
30  Pac.  806;  Boys  and  Girls  Aid  Society  v. 
Reis,  71  Cal.  627,  12  Pac.  796;  Ex  parte  Wid- 
ber, 91  Cal.  367.  371,  27  Pac.  733. 

18.  Payment  of  traveling  expenses  of  re* 
porter— In  civil  cases  is  not  authorized  by 
this  section. — Irr  gang  v.  Ott,  9  Cal.  App. 
440.  446,  99  Pac.  628. 

19.  Transcript  of  reporter's  notes— Cost 
of  stricken  when  ordered  written  out  to 
assist  defendant  in  making  up  statement 
of  case  on  motion  for  new  trial,  and  case 
is  finally  disposed  of  and  judgment  for  de- 
fendant on  appeal  on  judgment-roll  before 
case  is  settled  on  motion  for  new  trial. — 
Bank  of  Woodland  v.  Hiatt,  59  Cal.  680. 

See  par.  23,  24,  this  note. 

20.  Same— Ordered  by  the  court. — To  be 

paid  for  by  losing  party,  becomes  neces- 
sary part  of  disbursements  of  successful 
party. — Barkly  v.  Copeland,  86  Cal.  483,  26 
Pac.  1. 

21.  Same— Same— Verbal  order  of  court 
directing  phonographic  reporter  to  tran- 
scribe his  notes  of  proceedings  and  file  them 
with  clerk  is  sufficient  order. — Taylor  v. 
McConigle.  120  Cal.  123,  52  Pac.  159. 

22.  Same— Ordered    of    district    attorney. 

— There  is  nothing  in  this  section  which 
can  be  construed  as  a  limitation  upon  the 
power  of  the  district  attorney  under  the 
provisions  of  the  County  Government  Act 
in  incurring  an  expense  for  the  transcrip- 
tion of  testimony  to  be  used  by  him  In  a 
criminal  case,  when  he  deems  it  necessary 
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in  the  prosecution  of  such  a  case. — County 
of  Tolo  v.  Joyce,  156  Cal.  429,  432,  105  Pac. 
125. 

23.  Same— Ordered    by    the    parties    and 

furnished  at  agreed  rate  of  compensation, 
can  not  be  taxed  as  costs. — City  of  Los  An- 
geles v.  Pomeroy,  124  Cal.  597,  57  Pac.  585. 
•  See  par.  19,  24,  this  note. 

24.  Same — Partial  transcription  of  te»tl- 
mony— Expmm  taxed  a*  cost*— Discretion. 

— Where  the  court  at  the  beginning  of  a 
trial  ordered  that  the  testimony  be  tran- 
scribed, and  paid  for  by  plaintiff,  and  to  be 
taxed  as  costs  in  the  action  if  plaintiff 
should  recover,  and  that  the  transcript  be 
filed,  and  when  the  trial  was  protracted  and 
plaintiff,  after  paying  two  hundred  twenty 
dollars  for  so  much  of  the  transcript  as  was 


furnished  to  date,  was  without  further  funds 
to  pay  for  more,  and  ordered  the  reporter 
to  cease  further  transcription,  it  was  within 
the  discretion  of  the  court  to  say  whether 
the  plaintiff  should  recover  the  cost  of  the 
testimony  transcribed. — Welch  v.  Alcott,  178 
Cal.  530,  174  Pac.  34. 

As    to   taxing    cbarfjea    for    transcript    as 
costs,  see  pars.  19-23,  this  note. 

25.     Same  —  Same  —  Filing1     transcript.  — 

Where,  in  such  case,  on  the  hearing  of  the 
motion  to  tax  the  costs,  objection  was  made 
that  the  transcript  of  the  testimony  had 
not  been  filed,  and  thereupon  the  plaintiff 
did  file  it,  the  trial  court  did  not  err  in 
holding  that  the  failure  to  file  it  earlier 
was  not  fatal  to  the  plaintiff's  right. — 
Welch  ▼.  Alcott,  178  Cal.  530,  174  Pac.  34. 


§  274a.  MATTES  TO  BE  TAKEN  DOWN  IN  SHORTHAND.  Judges  of 
the  superior  court  may  have  an  opinion  given  or  rendered  by  such  judge  in  the 
trial  of  any  action  or  proceeding,  pending  in  such  court,  or  any  instructions 
to  be  given  by  such  court  to  the  jury,  or  any  necessary  order,  petition,  citation, 
commitment  or  judgment  in  any  insanity  proceeding,  probate  proceedings, 
proceeding  concerning  new  or  additional  bonds  of  county  officials,  or  juvenile 
court  proceeding,  taken  down  in  shorthand  and  transcribed  by  the  official 
reporter  of  such  court; 

[By  official  reporter  or  other  stenographer.]  But  if  there  be  no  official 
reporter  for  such  court,  then  by  any  competent  stenographer  or  typewriter, 
the  cost  thereof  to  be  a  legal  charge  against  the  county,  payable  out  of  the 
general  fund  in  the  county  treasury  in  the  same  manner  as  any  other  claims 
against  the  county,  when  properly  approved  by  the  said  judge  so  ordering  the 

same. 

History:  Enactment  approved  February  20,  1907,  Stats,  and  Amdts. 
1907,  p.  15,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  434;  amendment  ap- 
proved March  25,  1911,  Stats,  and  Amdts.  1911,  p.  499. 

§274b.    REPORTER'S  FEES  FOB  TRANSCRIBING.    The  phonographic 

reporter  shall  receive  for  making  an  original  and  three  carbon  copies  of  the 

portion  of  his  notes  ordered  transcribed,  or  transcribed  in  any  criminal  case 

after  sentence,  the  sum  of  thirty  cents  per  folio;  provided,  however,  that  he 

shall  receive  no  compensation  for  transcribing  any  notes  unless  the  same  shall 

have  been  transcribed  by  him  within  the  time  provided  by  law. 

History:  Enactment  approved  April  22,  1909,  Stats,  and  Amdts. 
1909,  p.  1083. 
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TITLE  V. 

PERSONS   SPECIALLY   INVESTED   WITH   MINISTERIAL   POWERS   RELATING   TO 

COURTS  OF  JUSTICE. 

Chapter  I.    Attorneys  and  Counselors  at  Law,  §§  275-299. 

IL    Other  Persons  Invested  with  Such  Powers,  f  304. 


CHAPTER  I. 
ATTORNEYS  AND  COUNSELORS  AT  LAW. 


§  275.    Who  may  be  admitted  as  attorneys.  §  285. 

§  276.     Testimonials.  Examination  before  dis-  §  286. 

trict  courts  of  appeal.  §  287. 
§  276a.  Board  of  bar  examiners. 

$  277.    To  practise  in  all  courts.  License.  May  §  288. 

practise  in  district  courts  of  appeal. 

§  278.    Oath.  §  289. 
$  279.    Nonresidents,    .  qualifications     of     to 

practise  in  this  state;  examinations  §  290. 

of.  §  291. 
I  280.     Clerk  to  keep  roll  of;  to  certify  list.  §  292. 
§  280a.  Effect  of  diplomas  granted  by  Hast- 
ings   College    of    the    Law.     [Re-  §  293. 

pealed.]  §  294. 

f  280b.  Effect  of  diploma  granted  by  certain  §  295. 

colleges.     [Repeated.]  §  296. 

1 281.    Penalty    for    practising    without    li-  §  297. 

cense.  §  298. 

|  282.    Duties.  I  299. 

i  283.     Authority.  §  300. 
i  284.     Change  of  attorney. 


Notice  of  change. 

Death  or  removal  of  attorney. 

Removal  and  suspension  of  attorney. 
[Causes  for.] 

Conviction  of  felony.  [Moral  turpi- 
tude.] 

Proceedings  for  removal  or  suspen- 
sion. 

Accusation. 

Verification  of  accusation. 

Citation  of  accused.  [By  publica- 
tion.] 

Appearance. 

Objections  to  accusation. 

Demurrer. 

Answer. 

Trial. 

Reference  to  take  depositions. 

Judgment. 

Disqualification  of  disbarred  attorney 
as  plaintiff. 


§  275.  WHO  MAT  BE  ADMITTED  AS  ATTORNEYS.  Any  citizen  of  the 
United  States,  residing  within  this  state,  of  the  age  of  twenty-one  years,  of 
good  moral  character,  and  who  possesses  the  necessary  qualifications  of  learn- 
ing and  ability,  is  entitled  to  admission  as  attorney  and  counselor  in  all  of  the 
courts  of  this  state; 

[Aliens.]  provided,  however,  that  all  persons  who  are  aliens,  and  who  have, 
at  the  time  of  the  taking  effect  of  this  act,  been  admitted  as  attorney  and  coun- 
selor and  have  not  secured  their  final  papers  of  citizenship,  shall  within  six 
months  after  becoming  entitled  to  final  papers  of  citizenship  be  required  to 
secure  final  citizenship  papers,  and  in  case  of  their  neglect,  or  failure  so  to  do, 
any  certificate  or  license  to  practise  law  heretofore  issued  to  such  alien  persons 
shall  after  one  year  from  date  of  the  taking  effect  of  this  act,  forfeit  and 
become  null  and  void,  and  the  clerk  of  tne  supreme  court  shall  forthwith 
revoke  the  same. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1878,  Code  Amdts.  1877-8,  p.  99;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt),  p.  55;  May  20,  1921,  Stats,  and  Amdts.  1921,  p.  538.  In 
effect  July  29,  1921. 
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ADMISSION  AS  ATTORNEY— WHO 
ENTITLED. 

1.  As  to  generally— "Attorney,"  "attor- 

ney at  law,"  "counselor" — Synony- 
mous terms. 

2.  Admission  of  attorney — Generally. 
3, 4.  Attorney  is  not  an  officer. 

5,  7.  Declaration  of  intention — Citizenship. 

8.  Females — Entitled  to  be-  admitted  as 

attorneys. 

9.  Legislative  control — Attorneys  subject 

to. 

10.  Same — Same— Levy  of  occupation-tax 

on. 

11.  Removal  of  attorney. 

12.  Right  to  practise  law — Not  natural  or 

constitutional  right. 

13.  Same— Not  a  "contract." 

14.  Same— Not  "property." 

15.  Who  prohibited  to  practise — Sheriffs, 

clerks  and  constables. 
16, 17.  Same— A  judge. 

18.  Same— A  Mongolian. 

19.  Section  referred  to  and  applied. 

1.  As  to  generally— "Attorney,"  "attor- 
ney at  law,"  "counselor"  —  Synonymous 
terms.— Throughout  this  title  the  terms  "at- 
torney," "counselor,"  and  "attorney  at  law" 
are  used  synonymously,  and  statement  in 
an  affidavit  of  merits  that  the  affiant  had 
stated  the  facts,  etc.,  to  a  certain  person 
as  an  attorney  sufficiently  affirming:  a  state- 
ment to  an  attorney  at  law. — Pittman  v. 
Carstenbrook,  11  Cal.  App.  224,  230,  104 
Pac.  699. 

2.  Admission  of  attorneys— Generally. — 
As  to,  see,  post,  99  276-278  and  notes. 

3.  Attorney  at  law  not  an  officer,  nor 
does  he  hold  an  "office"  or  a  "public  trust" 
within  the  meaning;  of  constitution. — Cohen 
v.  Wright,  22  Cal.  293;  Ex  parte  Yale,  24 
Cal.  241,  248,  244,  85  Am.  Dec.  62. 

4.  See,  also,  State  ex  rel.  Clyatt  v. 
Hocker,  39  Fla.  477,  486,  22  So.  721;  Ex  parte 
Law,  35  Ga.  285,  288,  292,  306,  313;  Ex  parte 
Williams,  31  Tex.  Cr.  262,  272,  20  S.  W.  580; 
Ex  parte   Hunter,   2  W.  Va.   122,  #180. 

As  to  attorneys  being  officers  off  the  court. 
see  1  W.  &  P.   633. 

Same— As  to  betas;  a  public  officer,  see  17 
L.  R.  A.  244;  2  W.  &  P.  1198;  6  W.  &  P. 
4936. 

5.  Declaration  off  Intention— Cltlsenshlp. 
.—Declaration  of  intention  to  become  citizen 
does  not  make  alien  a  citizen. — Orosco  v. 
Gagliardo.   22  Cal.   83,   85.  • 

6.  Bona  fide  declaration  of  intention  to 
become  citizen  entitles  person  having;  other 
qualifications  to  be  admitted  to  practise 
law  in  this  state.— Alpers  v.  Hunt,  86  Cal. 
78,  85,  21   Am.  St.  Rep.  17,  24  Pac.  846. 

7.  Prov.'ded  such  person  is  eligible  to  be- 
come citizen. — See  In  re  Hong;  Yen  Chang;, 
84   Cal.    163,   165,   24    Pac.   156. 


8.  Females— Entitled  to  be  admitted  as 
attorneys. — Females  are  entitled  by  law  to 
be  admitted  as  attorneys  and  counselors  at 
law  in  all  courts  of  this  state  upon  same 
terms  as  males,  since  amendment  of  1877- 
1878. — Foltz  v.  Hoge.  54  Cal.  -28,  84.  See 
Ricker's  Petition,  66  N.  H.  207,  212,'  247, 
29  Atl.  559. 

9.  Legislative  control  over  —  Attorneys 
subject  to. — The  powers,  duties,  and  priv- 
ileges of  attorneys  at  law  are  subject  to 
legislative  control.— Ex  parte  Yale,  24  Cal. 
241,  244,  85  Am.  Dec.  62.  In  re  Guerrero, 
69  Cal.  88,  98,  10  Pac.  261.  See  People  v. 
Phippin,  70  Mich.  6,  87  N.  W.  888;  State  v. 
Dent.   26  W.  Va.  1,   11. 

See  par.   12,   this  note. 

As  to  admission  off  attorneys— Legislative^ 
or  Judicial  power  to  determine  qualifications 
for. — See  10  Ann.  Cas.  198. 


10.  Sane— Same— Levy  of  occupation-tax 

on.' — Right  to  levy  occupation-tax  on,  in  ab- 
sence of  constitutional  prohibition.  —  See 
Ala.  Cousins  v.  State,  50  Ala.  113,  20  Am. 
Rep.  290.  Fla.  Young;  v.  Thomaa,  17  Fla.  169, 
85  Am.  Rep.  98.  Miss.  Stewart  v.  Potts,  49 
Miss.  749.  N.  C.  State  v.  Hayne,  4  S.  C.  403. 
Tex.  Ex  parte  Williams,  31  Tex.  Cr.  262. 
272,  20  S.  W.  580.  Va.  Ould  v.  Richmond,  23 
Gratt,  464,  469,  14  Am.  Rep.  139;  Common- 
wealth v.  Moore,  25  Gratt.  951.  Wis.  Mor- 
rill v.  State,  38  Wis.  428,  20  Am.  Rep.  12. 

11.  Removal  off  attorney.— As  to,  gener- 
ally, see.  post,  fi  287  and  note. 

As  to  removal  off  attorney,  and  procedure. 

see   Sfi  277,   287,  post,  and  notes. 

Same — A  Judicial  act. — See  1  Obiter  Dig:. 
189. 

12.  Right  to  practise  law— Not  natural 
or  constitutional  right,  but  statutory  priv- 
ilege, subject  to  control  of  legislature. — 
Cohen  v.  Wright,  22  Cal.  293;  Ex  parte 
Yale,  24  Cal.  241,  85  Am.  Dec.  62. 

See  par.  9,  this  note. 

As  to  right  to  practise — Privilege  and 
qualifications  off  right. — See  10  Ann.  Cas. 
198  and  cases  cited:  1  Obiter  Dig.  189;  14 
L.  R.  A.  581  ;4  Fed.  Stats.  Ann.  556,  note. 

IS.  Same— Not  a  "contract,"  within  con- 
stitutional meaning  of  that  term. — Cohen  v. 
Wright,  22  Cal.  293;  Ex  parte  Yale,  24  Cal. 
241,   85  Am.  Dec.  62. 

14.  Same— Not  "property"  within  consti- 
tutional meaning  of  that  term. — Cohen  v. 
Wright,  22  Cal.  293;  Ex  parte  Yale,  24  Cal. 
241,   85   Am.   Dec.   62. 

15.  Who  prohibited  to  practise  law  — 
Sheriffs,  clerks,  and  constables  and  their 
deputies  are  prohibited  from  practising  law 
or  acting  as  attorneys  or  counselors  at 
law,  or  having  as  partner  lawyer  or  any 
one  acting  as  such. — See  Kerr's  Cyc.  Pol. 
Code,    2d    ed.,    fi  4121. 

See,  also,  ante,   5  96. 

As  to  Judicial  and  ministerial  officers  not 
being  allowed  to  practise  law.  see  (171, 
ante;  Kerr's  Cyc.  Pol.  Code,  fi  4121. 
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Same  — Not  to  have  partner  practising 
law. — See  fi  172,  ante. 

16.  Same— A  Judge  can  not  act  as  attor- 
ney or  counselor  in  court  in  which  he  is 
judge. — See,  ante,  89  171,  172. 

As  to  Judge's  Inability  to  act  as  attorney 
—In    court   In   which     he   la   a    Judge,    see 

8S  171,  172,  ante. 

Same— Moat  be  a  licensed  attorney. — See 
Si  156,  157,  ante. 

17.  Except  in  cause  in  which  he  is  party 
to  the  action. — See,  ante,  8  172. 


18.  Same—  Mongolian  by  nativity,  pre- 
senting certificate  to  practise  law  in  all 
courts  of  state  of  New  York,  is  not  entitled 
to  admission  to  practise  in  courts  of  this 
state,  not  being:  entitled  to  become  natu- 
ralized citizen  of  this  country. — In  re  Hong- 
Yen  Chang,  84  Cal.  163,  24  Pac.  1G6. 

See  pars.  5-7,  this  note;  also,  post,  8  279, 
note  par.  8. 

19.  Section    referred    to    and    applied    in 

Alpers   v.   Hunt,   86   Cal.   78,    85,   21   Am.   St. 
Rep.  17,  24  Pac.  846. 


§  276.  TESTIMONIALS.  EXAMINATION  BEFORE  DISTRICT  COURTS 
OF  APPEAL.  Every  applicant  for  admission  as  an  attorney  and  counselor 
must  present  to  the  district  court  of  appeal  of  the  appellate  district  in  which 
he  resides  satisfactory  testimonials  of  good  moral  character,  together  with 
satisfactory  proof  that  for  at  least  three  years  he  has  diligently  and  in  good 
faith  studied  law  in  such  manner,  upon  such  subjects  and  under  such  condi- 
tions as  the  supreme  court  or  the  board  of  bar  examiners  shall  have  prescribed. 
Before  being  admitted  he  must  produce  a  certificate  showing  that  he  has  sat- 
isfactorily passed  an  examination  conducted  by  the  board  of  bar  examiners. 

[Applications  where.]  Applicants  must  apply  for  admission  to  the  district 
court  of  appeal  of  the  appellate  district  in  which  they  reside ;  provided,  that  a 
person  may  make  application  and  be  examined  and  admitted  in  another  appel- 
late district  upon  filing  with  his  application  a  written  statement  showing  good 
cause  therefor,  satisfactory  to  the  court  to  which  he  applies,  accompanied  by 
the  written  consent  of  the  presiding  justice  of  the  appellate  district  in  which 
he  resides. 

History:  Enacted  March  11,  1872;  amendment  approved  March  18, 
1874,  Code  Amdts.  1872-4,  p.  404;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  55;  March  16,  1895,  Stats,  and  Amdts.  1895,  p.  56; 
February  15,  1905,  Stats,  and  Amdts.  1905,  p.  5;  May  23,  1917,  Stats, 
and  Amdts.  1917,  p.  906;  May  18,  1919,  Stats,  and  Amdts.  1919,  p.  72L 
In  effect  July  22,  1919. 

Repealing  clause.  All  acts  and  parts  of  acts  inconsistent  repealed, 
Stats,  and  Amdts.  1919,  p.  723. 


ADMIS8ION  AND  REINSTATEMENT  OP 

ATTORNEYS. 

1.  Admission  and   reinstatement   of  attor- 

neys— Power  of  district  courts. 

2.  Same — Superior  courts  without  jurisdic- 

tion. 
3,4.  Reinstatement   of   disbarred   attorney — 
Reformation. 

5.  Rules  as  to  admission. 

1.  Admission  and  reinstatement  of  attor- 
neys—Powers of  dlatrlet  courts. — The  power 
to  admit  persons  to  practise  law  is  vested 
exclusively  In  the  district  courts  of  appeal, 
and  the  functions  of  the  supreme  court  are 
supervisory  only. — In  re  Mash,  19  Cal.  App. 
648,   179  Pac  897. 

An  to  reinstatement  of  attorney*  dis- 
barred or  suspended,  see  pars.  3.  4.  this  note. 

As    to     mles     regulating*    admlftalon,     see 

par.  5,  this  note. 


2.  Same— Superior  court  without  Juris- 
diction.— Since  the  amendment  to  above 
section  In  1895,  superior  courts  have  been 
without  jurisdiction  to  admit  an  attorney 
to  practise  or  to  restore  a  disbarred  attor- 
ney to  the  right  to  practise;  that  power  is 
conferred  upon  the  district  courts  of  ap- 
peal.— Danford  v.  Superior  Court,  —  Cal. 
App.  — ,  198  Pac.  272,  following  In  re  Mash, 
89  Cal.  App.  548,  551,  179  Pac.  897. 

8.  Reinstatement  of  disbarred  attorney- 
Reformation. — if  the  district  court  of  ap- 
peal is  convinced  that  there  has  been  a 
reformation  and  that  a  disbarred  attorney 
will  in  the  future  be  a  law-abiding  citizen 
and  show  a  proper  regard  for  the  duties 
and  responsibilities  of  his  profession,  the 
court  will  lift  the  ban  that  past  lapses 
necessitated  placing  him  under. — In  re  Mash, 
39  Cal.  App.  548,  179  Pac.  897. 

As  to  reinstatement  of  disbarred  attor- 
neys, see,  post,   S  287,  note  Part  VIII. 
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4.  The  supreme  court  will  not  Interfere 
with  a  decision  of  the  district  court  of  ap- 
peal upon  a  question  of  the  admission 
of  attorney,  unless  the  record  shows  an 
error  of  law,  or  that  the  evidence  is  in- 
sufficient to  establish  the  good  moral  char- 
acter of  the  applicant,  or  so  slight  as  to 
be  grossly  Inadequate. — In  re  Mash*  39  Cal. 
App.  548,  179  Pac.  897. 

5.  Rules  as  to  admission. — See  Supreme 


Court    Rules,    Rule    I,    pars.    1-8,    Nos.    1-3. 
adopted  Dec.  8.  1904,  144  Cal.  p.  xxxvili,  78 
Pac.  p.  vii;  Rule  I,  pars.  1-4,  in  effect  March 
1,   1919,  177  Cal.  p.  xllii,  176  Pac.  p.  vii. 
See,  post,  8  279  and  note  par.  7. 

As  to  disbarment  of  attorneys,  see,  post, 
59  287  et  seq.,  and  notes. 

Rlffht   off    disbarred   attorney   to    practice 
In  Justice  courts,  see,  post,  fi  842,  note. 


§  276a.  BOARD  OF  BAB  EXAMINERS.  The  supreme  court  is  empowered 
to  appoint  three  competent  attorneys  to  examine  applicants  for  admission  as 
attorneys  and  counselors  at  law.  Such  persons  shall  constitute  the  board  of 
bar  examiners.  The  said  board  shall  hold  examinations  for  admission  to  the 
bar  of  applicants  who  have  regularly  filed  their  applications  and  paid  all  nec- 
essary fees,  upon  such  subjects,  and  at  such  times  and  places  as  the  supreme 
court  or  said  board  may,  by  its  rules  or  orders  direct;  provided,  that  said 
examination  shall  be  wholly  or  in  part  written  examinations.  The  examina- 
tions may  be  conducted  by  two  members  of  the  board.  Said  board  shall  issue 
a  certificate  to  each  of  said  applicants  who  shall  satisfactorily  pass  such  exam- 
ination and  who  shall  satisfy  said  board  as  to  his  moral  character.  Nothing 
herein  shall  be  construed  as  preventing  the  district  courts  of  appeal  from  fur- 
ther examining  any  applicant  where  deemed  proper. 

[Fees.]  In  addition  to  any  fee  prescribed  by  law  for  certificate  of  admission 
of  attorney  or  counselor,  every  applicant  for  examination  shall  pay  to  the 
clerk  of  the  district  court  of  appeal  to  which  he  presents  his  application,  as  a 
fee  for  such  examination,  the  sum  of  fifteen  dollars.  Such  fees  must  be  paid 
into  the  state  treasury  to  the  credit  of  the  bar  examinations  fund  and  ac- 
counted, settled  and  charged  for,  in  the  same  manner  as  provided  by  law  for 
other  fees  collected  by  said  clerk.  A  bar  examinations  fund  is  hereby  created 
for  the  expenses  of  said  board  of  bar  examiners,  which  fund  is  under  the  con- 
trol of  the  supreme  court.  Upon  the  order  of  the  supreme  court  the  controller 
must  without  approval  of  any  board,  draw  his  warrant  upon  the  treasurer  for 
the  amount  specified,  and  in  favor  of  the  person  designated  in  such  warrant, 
which  warrant  must  be  paid  out  of  such  fund  exclusively.  Unused  balances, 
if  any,  in  such  fund  may  be  transferred  to  the  general  fund,  from  time  to  time, 
upon  the  order  of  the  supreme  court. 

[Compensation.]  The  members  of  said  board  shall  act  without  compensa- 
tion, but  shall  be  allowed  their  necessary  traveling,  office  and  incidental  ex- 
penses, including  clerical  and  other  assistance  required  by  the  board  in  pre- 
paring and  conducting  such  examinations  and  determining  the  results  thereof, 
and  may  fix,  subject  to  the  approval  of  the  supreme  court,  the  compensation 
for  such  assistance.  Payments  for  the  said  expenses  and  assistance  shall  be 
made  exclusively  out  of  the  fees  of  applicants  as  provided  in  this  section  and 
section  two  hundred  seventy-nine  of  this  code,  and  out  of  such  appropriation 
as  may  be  expressly  made  for  that  purpose  by  the  legislature. 

[Persons  ineligible  for  board.]  No  person  who  is  engaged  in  the  teaching 
of  law  or  who  is  connected  with  any  law  school,  either  in  a  teaching  or  an 
administrative  capacity,  shall  during  such  employment  be  eligible  as  a  member 
of  said  board  or  in  any  employment  under  said  board. 
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[Term  of  office.]  The  members  of  said  board  shall  hold  office  during  the 
pleasure  of  said  supreme  court,  and  all  vacancies  therein  shall  be  filled  by  said 

court. 

History:  Enactment  approved  May  18,  1919,  Stats,  and  Amdts. 
1919,  p.  721;  amendment  approved  May  26,  1921,  Stats,  and  Amdts. 
1921,  p.  632.    In  effect  July  29,  1921. 

§277.  CERTIFICATE  OF  ADMISSION.  Upon  presentation  to  it  of  the 
evidence  required  by  section  two  hundred  seventy-six,  any  district  court  of 
appeal  shall  admit  the  applicant  as  an  attorney  and  counselor  at  law  in  all 
the  courts  of  this  state,  and  shall  direct  an  order  to  be  entered  to  that  effect 
upon  its  records,  and  that  a  certificate  of  such  admission  be  given  to  him  by 
the  clerk  of  the  court,  which  certificate  shall  be  his  license. 

[May  practise  in  all  courts.]  Every  person  admitted  to  practise  by  a  dis- 
trict court  of  appeal,  either  upon  examination  or  otherwise,  may  practise  as 
an  attorney  in  all  of  the  courts  of  this  state,  including  the  supreme  court ;  and 
every  person  now  entitled  to  practise  in  the  supreme  court  of  this  state  may 
practise  as  an  attorney  in  any  district  court  of  appeal. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  56;  February  5,  1905,  Stats, 
and  Amdts.  1905,  p.  5;  May  18,  1919,  Stats,  and  Amdts.  1919,  p.  722. 
In  effect  July  22,  1919. 

Repealing  clause.  All  acts  and  parts  of  acts  inconsistent  repealed, 
Stats,  and  Amdts.  1919,  p.  728. 

§278.  OATH.  Every  person  on  his  admission  must  take  an  oath  to  sup- 
port the  constitution  of  the  United  States  and  the  constitution  of  the  state  of 
California,  and  to  faithfully  discharge  the  duties  of  an  attorney  and  counselor 
at  law  to  the  best  of  his  knowledge  and  ability.  A  certificate  of  such  oath 
must  be  indorsed  upon  the  license. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  56. 

OATH  OF  ATTORNEYS.  Alpers  v.   Hunt,   86  Cal.  78,   85,   21   Am.  St. 

1.  Oath  a  prerequisite  to  admission.  «  Vm*  a  Pa»  $i*;J?  !!  £°Wd°rV9  CaL 

,  .-  32»  34>  58  Am.  Rep.  545,  10  Pac.  47;  Sears  v. 

2.  Same— Duty  to  take  oath.  Starblrd,  76  Cal.  91,  7  Am.  St.  Rep.  123,  16 

3.  Same — Same — Power  of  legislature  to  com-      Pac.  531. 

pel.  See.  also,  post,  8  282  and  note. 

4.  Same — Payment  of  United  States  license-  a.    Same — Same— Power  off  lesislatiire  to 

tax  does  not  relieve.  compel  taking:  of  special  oath  by  attorney. 

5.  Same— Violation  of.  —Cohen  v.   Wright,   22   Cal.   293;   Ex  parte 

6.  Section  referred  to  and  applied.  Yale'  24  Cal-  241'  85  Am-  Dec-  «2' 

»      *      -.    *_     m     ±+  -~^     ~~-*     *  ooo  *•     Same— Payment   by   lawyer   off   United 

A.  to  duty  of  attorney*  see,  post,   5  282       gt-|te-   1|ceMe_tax   imposed   by  federaJ   rey- 

and  note.  enue   law  does  not  entitle  nim   to  practige 

Aa  to  powers  off  attorney*,  see,  post,  §  283  his    profession    without    taking:    oath    pre- 

and  note.  scribed    by  Statute. — Cohen    v.    Wrigfht,    22 

1.     Oath  prerequisite  to  admission  to  prac-  Cal.  293. 

tise  as  attorney  and  counselor  at  law.-— In  5.     Same— Violation  off  oath  taken  as  at- 

re  Cowdery,  69  Cal.  82,  84,  58  Am.  St.  Rep.  torney  and  counselor,  cause  for  removal. — 

545,  10  Pac.  47.  In  re  Cowdery,  69  Cal.  32,  34,  58  Am.  Rep. 

As  to  duty  to  take,  and  form  of,  see.  post,  545,  10  Pac.  47. 


I  282-  6.     Section    referred    to    and    applied    in 

2.    game— Dnty  to  take  oath  Is  prescribed       Alpers   v.    Hunt.   86   Cal.   78,   86,   21   Am.   St. 


In  this  section,  inter  alia,  to  support  consti-       Rep.  17.  24  Pac.  846. 
tutlon   of   United   States   and    this   state. — 
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§  279.  NONRESIDENTS,  QUALIFICATIONS  OF  TO  PRACTISE  IN  THIS 
STATE;  EXAMINATIONS  OF.  Every  citizen  of  the  United  States  residing 
in  this  state  who  has  been  admitted  to  practise  law  in  the  highest  court  of  a 
sister  state,  or  of  a  foreign  country,  where  the  common  law  of  England  con- 
stitutes the  basis  of  jurisprudence,  and  who  has  been  engaged  in  actual  prac- 
tice in  such  state  or  foreign  country  for  a  period  of  at  least  three  years,  may 
be  admitted  to  practice  in  all  the  courts  of  this  state,'  by  any  district  court  of 
appeal,  upon  the  production  of  his  license,  and  satisfactory  evidence  that  his 
license  has  not  been  revoked  and  that  he  is  of  good  moral  character,  and  that 
he  has  been  so  engaged  in  actual  practice  in  such  state  or  foreign  country  for 
a  period  of  at  least  three  years ;  but  the  court  shall  before  admitting  any  such 
person  to  practice  require  an  investigation  and  report  by  the  board  of  bar 
examiners  as  to  his  moral  and  other  qualifications,  unless  the  court  shall  other- 
wise direct  in  a  particular  case,  In  all  cases  in  which  such  investigation  and 
report  shall  be  required,  the  applicant  shall  pay  to  the  clerk  of  the  district 
court  of  appeal  to  which  he  presents  his  application,  as  a  fee  for  such  investiga- 
tion, the  sum  of  fifteen  dollars.  Such  fee  must  be  paid  into  the  state  treasury 
to  the  credit  of  the  bar  examinations  fund  and  disbursed,  accounted,  settled 
and  charged  for  in  the  same  manner  as  provided  by  law  for  other  fees  col- 
lected by  said  clerk,  and  as  provided  in  section  two  hundred  seventy-six  a  of 

this  code. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 

1878,   Code  Amdts.   1877-8,   p.   99;    April   1,   1880,   Code   Amdts.   1880 

(C.  C.   P.   pt.),   P.   56;    February   15,   1905,   Stats,   and   Amdts.    1905, 

p.  6;  May  18,  1919,  Stats,  and  Amdts.  1919,  p.  723;  May  20,  1921,  Stats. 

,and  Amdts.  1921,  p.  540.     In  effect  July  29,  1921. 

ADMISSION— NONRESIDENTS.  4.     Motion    for   reinstatement— I*   motion 

1.  Admission  on  motion.  *•»  ^aaammT'A  motion  for  the  reinstate- 
'                ^    ,    t       -            ,         T    _r,        .      ment  of  an  attorney  after  revocation  of  an 

2.  Same-De  facto  officer,  when-Legahty  of      order  made  admlttln|?  ftlm  to  practl8e  £de» 

ac^'  <*  above   section,    is   not   a   motion    to   vacate 

3.  Same — Appearance  by  such  attorney  bind-      the  revoking  order,  but  an  application  for 

ing.  admission,    "and    satisfactory    evidence    of 

4    Motion    for  reinstatement — Is   motion    for      fifood  moral  character"  must  accompany  such 

admission.  motion.— In   re  Mash,  89  Cal.  App.   548,   179 

Cal    897 

5.  Personal  presence  of  applicant  in  court. 

6.  Practitioners   from   sister    state  —  May   be  5.     Personal     presence     of     applicant     In 

examined.  court  is  necessary. — Ex  parte   Snelllng,   44 

7.  Same — May  present  argument.  Ca1,  658, 

8.  Same — A  Mongolian  by  nationality.  «.    Practitioner  from  slater  state — May  be 

»^    .     ■  —*>+»*-   rt#  ««    .tf^nAV       examined,  even  though  admitted  to  practise 

1.  Admission  on   motion   of  an   attorney       ,      «„-«-,„  ^    «^..«*    ~-    »r  u  *    «*   * 

au,y  adnmt,* ,  ,.  another  state  U  prov,^  ^T^^V^p^^,'; 

for,    but    "satisfactory     evidence     of    good  44  Cftl    g53                                     v       "   ""»««»». 
moral  character"  Is  requisite. — Case  of  Low- 

enthal,  61  Cal.  122.  7.     Same— May  present  argnment,  as  mat- 

2.  Same— De  facto  officer,  when— Legality  ter  of  comity,  in  a  cause  pending  in  su- 
of  acts.— Person  duly  admitted  to  practise  Preme  court,  where  admitted  to  practise  in 
in  courts  of  another  state,  who  has  been  another  state,  but  that  court  does  not  have 
accustomed  to  appear  in  courts  of  this  state  power  to  adm,t  an  attorney  to  practise  in 
unchallenged,  is  de  facto  officer  of  court,  aH  courts  in  the  state.— In  re  Mock,  14* 
and  his  acts  as  such  can  not  be  collaterally  Cal*  378»  89  Pac-  64- 

attacked.— Garrison    v.    McGowan,     48    Cal.  a     Same— A     Mongolian     by     nationality, 

592»  599,  person    is   not   entitled   by   laws   of  United 

3.  Same— Appearance  by  snch  attorney  States  to  become  naturalized  citizen  of  this 
binding  same  as  though  he  were  duly  and  country  (see  In  re  Ah  Tup,  5  Sawy.  C.  C. 
regularly  admitted  in  courts  of  this  state.  155,  1  Fed.  Cas.  223;  In  re  Look  Tin  Sing, 
— Garrison  v.  McGowan,  supra.  21  Fed.  905),  and  certificate  of  court  show* 
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ingr  him  naturalized  citizen  is  void  and  can       in   this   state. — In   re   Hong   Yen   Chang,    84 
not    entitle    him    to    admission    to    practise       Cal.  163,  165,  24  Pac.  156. 

§ 280.    CLERK  TO  KEEP  ROLL  OF;  TO  CERTIFY  LIST.    Every  clerk  of 

a  district  court  of  appeal  shall  keep  a  roll  of  attorneys  and  counselors  admitted 

to  practise  by  the  court  of  which  he  is  clerk,  which  roll  must  be  signed  by  the 

person  admitted  before  he  receives  his  license.    Every  clerk  shall,  each  month, 

certify  to  the  clerk  of  the  supreme  court  a  list  of  the  persons  so  admitted 

during  the  preceding  month,  with  such  other  information  as  appears  in  regard 

thereto  on  his  roll,  and  the  clerk  of  the  supreme  court  shall  keep  a  general 

roll  of  all  the  attorneys  admitted  to  practice. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  56;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  123,  held  unconstitutional, 
see  history*  §  5  ante;  February  15,  1905,  Stats,  and  Amdts.  1905,  p.  6. 
In  effect  immediately. 

1.  Wh«  may  practise  law — Commission-  properly  qualified.  —  See,  ante,  5  275,  note 
en'   Mote. — The    profession    Is    open    to    all       pars.   15-17;  post,  ft  281,  note  par.  1. 

§  280a.    EFFECT  OF  DIPLOMAS  GRANTED  BY  HASTINGS  COLLEGE 

OF  THE  LAW.     [Repealed.] 

History:  Enactment  approved  February  15,  1905,  Stats,  and  Amdts. 
1905,  p.  6;  repeal  approved  March  23,  1917,  Stats,  and  Amdts.  1917, 
p.  880.    In  effect  July  27,  1917. 

§  280b.    EFFECT  OF  DIPLOMA  GRANTED  BY  CERTAIN  COLLEGES  OF 

LAW.     [Repealed.] 

History:  Enactment  approved  March  21, 1907,  Stats,  and  Amdts.  1907 
p.  804,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  485;  amendment  approved 
March  20,  1909,  Stats,  and  Amdts.  1909,  p.  541;  May  12,  1913,  Stats, 
and  Amdts.  1913,  p.  88;  May  20,  1915,  Stats,  and  Amdts.  1915,  p.  660; 
repeal  approved  May  23,  1917,  Stats,  and  Amdts.  1917,  p.  831.  In  effect 
July  27,  1917. 

§  281.  PENALTY  FOR  PRACTISING  WITHOUT  LICENSE.  If  any  per- 
son shall  practise  law  in  any  court,  except  a  justice's  court  or  police  court, 
without  having  received  a  license  as  attorney  and  counselor,  he  shall  be  guilty 
of  a  contempt  of  court. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  56;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  123,  held  unconstitutional, 
see  history,  S  5  ante. 

PBACTISING  WITHOUT  LICENSE.  ted,  except  to  those  qualified,  citing  Cohen 

1.  Commissioners'  note.  v-  Wrl*nt»  22  Cal.  293,  313;  In  re  Wood,  1 
«    a    *•           *        J*         j          *•  a  Hopk.  Ch.  (N.  Y.)  6. 

2.  Section  referred  to  and  applied.  _     n 

2.     Section    referred    to    and    applied    in 
1.     Commissioner*'  note  says  the  profes-       Alpers  v.   Hunt.  86   Cal.    78,   86,   21   Am.   St. 
slon  Is  open  to  all;   it  is  simply  the  right       Rep.  17,  24  Pac.  846. 
to   practise   in   court  which   is   not   permit- 

§  282.    DUTIES.    It  is  the  duty  of  an  attorney  and  counselor : 

1.  To  support  the  constitution  and  laws  of  the  United  States  and  of  this 
state ; 

2.  To  maintain  the  respect  due  to  the  courts  of  justice  and  judicial  officers ; 

3.  To  counsel  or  maintain  such  actions,  proceedings,  or  defenses  only  as 

C.  C.  P<— 18  .  2TS 
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appear  to  him  legal  or  just,  except  the  defense  of  a  person  charged  vith  a 
public  offense; 

4.  To  employ,  for  the  purpose  of  maintaining  the  causes  confided  to  him, 
such  means  only  as  are  consistent  with  truth,  and  never  seek  to  mislead  the 
judge  or  any  judicial  officer  by  an  artifice  or  false  statement  of  fact  or  law; 

5.  To  maintain  inviolate  the  confidence,  and  at  every  peril  to  himself  to 
preserve  the  secrets  of  his  client ; 

6.  To  abstain  from  all  offensive  personality,  and  to  advance  no  fact  preju- 
dicial to  the  honor  or  reputation  of  a  party  or  witness,  unless  required  by  the 
justice  of  the  cause  with  which  he  is  charged; 

7.  Not  to  encourage  either  the  commencement  or  the  continuance  of  an  action 
or  proceeding  from  any  corrupt  motive  of  passion  or  interest ; 

8.  Never  to  reject,  for  any  consideration  personal  to  himself,  the  cause  of 
the  defenseless  or  the  oppressed. 

History:    Enacted  March  11,  1872;   amendment  approved  ADril  1 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  56. 

16.  Compensation  for  professional  serv- 
ices — Matter  of  contract. 
17,18.  Contingent  fee— Contract  for  —  Not 
contra  bonos  mores. 

19.  Same — Specific  performance  —  Will 
not  be  decreed. 

20.  Same— Reasonable  skill  and  dili- 
gence constitute  measure  of  at- 
torney's engagement. 

21-  30.  Contract  of  employment  and  com- 
pensation—  As  to  agreement  re- 
specting. 

31-  33.  Same — As  to  construction  of. 

34, 35.  Same — Absence  of  default  of  prom- 
isor. 

36,37.  Same—Money  to  be  derived  from 
specified  source. 

88.  Same  —  Retaining  fee,  not  having 
been  paid. 

39.  Same — Undue  influence  or  fraud. 

40.  Duty  of  attorneys  and  counselors — 
Commissioners'  note. 

41.  Same — Code  commissioners  of  New 
York— Note  of. 

42.  Same — Same— As  to  profession  being 
essential  to  society. 

43.  Same  —  Same  —  Judiciary  recruited 
from  legal  profession. 

44.  Same— Same— Some  grave  errors  re- 
garding duties  of  lawyers. 

45.  Same  — Same  —  Same  —  Asked  for 
opinion  on  purely  legal  question. 

46-  48.  Same — Same — Same— Not  at  liberty 
to  refuse  his  services. 

49.  General  rights  of  attorney  and 
client — As  to  bargains  by  attorney 
with  client. 

50.  Same — Commissioners'  note. 

51.  Same— In  suits  by  attorneys  to  re- 
cover compensation. 

52,53.  Same — Retaining   fee   in   advance 

Commissioners'  note. 


ATTORNEY  AND  CLIENT. 

I.  In  General,  1-64. 

IL  Subdivision  1 — Supporting  Constitu- 
tion, 65. 

JIL  Subdivision  2  —  Respect  for  Courts 
and  Judicial  Officers,  66-72. 

IV.  Subdivision  3  —  Maintain  Legal  and 
Just  Actions,  Only,  73-75. 

V.  Subdivision  4  —  Employ  Means  Con- 
sistent With  Truth,  Only,  76-78. 

VI.  Subdivision  5 — Maintain  Confidences 
Inviolate,  Etc.,  79-109. 

VII.  Subdivision  6 — Abstain  From  Objec- 
tionable Personalities,  Etc.,  110, 

~VIIL  Subdivision   7  —  Nor  to  Encourage 
Corrupt  Actions,  Etc.,  112. 

X  In  General. 

1.  Action  by  client  —  For  money  col- 

lected— As  to  generally. 

2.  Same — Same — Instruction  as  to  dnty 

of  attorney. 

3-5.  Same — For  fraud  of  attorney — Dis- 
missal of  action. 

6.  Action   by   attorney   for   services— 

Allegation   of  nonpayment  neces- 
sary. 

7.  Same — Ascertaining  value   of   serv- 

ices. 

8, 9.  Same — Same — Evidence  as  to. 

10.  Same — Same — Same  —  Expert    testi- 

mony. 

11.  Same  —  Recovery    of    counsel    fees 

against  surety. 

12.  Same — Return    of   two    verdicts   by 

jury — Procedure. 

13, 14.  Attorney  as  officer  of  court — Takes 
his  office  with  all  its  burdens. 

15.  Same — Money  expended  in  such  de- 
fense. 
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54,55.  Negligence  of  or  mismanagement  by 

an  attorney — As  to  what  must  be 

shown. 

56.  Same  —  Failure   to   understand   and 

apply  rules  and  principles  of  law. 

57,58.  Same  —  Liability  for  negligence, 
want  of  skill,  prudence  and  dili- 
gence. 

59-  61.  Same— Mistakes  in  giving  advice. 
62.  Same — Negligence  in  drawing  will. 

63,64.  Same— Perfect  lsgal  knowledge  or 
highest  degree  of  legal  skill. 

II.  Subdivision  1 — Supporting  Constitution. 
65.  Duty  to  support  constitution. 

IIL  Subdivision  2— Bespbct  for  Court  and 
Judicial  Officers. 

66,67.  As  to  duty  to  maintain  respect  due 
to  courts. 

68.  Abuse  of  judge  in  brief— Impugn- 

ing  motive  or  purity  of  trial  judge. 

69.  Disrespectful  and   intemperate   affi- 

davit— To  make  and  file. 

70.  False  charge  against  judge— Is  in 

violation  of  oath  required  of  at- 
torney. 

71.  Serious  impropriety  in  dealing  with 

felony  case — Disbarment. 

72.  Writing  and  sending  accusatory  let- 

ter—To grand  jury. 

TV.  Subdivision    3  — Maintain    Legal   and 
Just  Actions,  Only. 

73.  As  to  duty  to  admit  fault  of  record 

on  appeal. 

74.  Duty  to   counsel  or  maintain   such 

actions,  etc. 

75.  Duty  to  defend  indigent  prisoners. 

T.  Subdivision  4  —  Employ  Means  Consis- 
tent With  Truth,  Only. 

76.  As  to  eonstroetion  of  subdivision. 

77.  Answering  as  guardian  ad  litem— 

Without  order  of  court. 

78.  Bound   to   employ   what   means   to 

maintain  causes. 

TL  Subdivision  5  — Maintain  Confidences 
Inviolate,  Etc. 

79.  As  to  construction  of  subdivision. 

80.  Same — In  action  for  disbarment  on 

account  of  violation  of  duty. 

81.  Confidence  reposed  to  be  maintained. 

82.  Same — Privileged  communications. 
g3   game  —  Secrets  to  be  preserved  in- 
violate. 

84.  Dealings     between     attorney     and 

client — In  general. 

85.  8ame— Attorney  under  no  actual  in- 

capacity to  deal  with. 
S6, 87.  Fidelity   of  attorney   to   client— In 
general. 


88.  Same — Attorney  dealing  with  client. 

89.  Same — Same — Courts  will  scrutinize 

such  dealings  very  closely. 

90.  Same — Same — Mere   relationship    of 

attorney  and  client  existing. 
91-  93.  Same — Same — Undue  influence. 

94.  Same — Consultation  without  retainer. 

95.  Same — Duty  to  communicate  facts. 

96.  Same — Same — Where  a  firm  of  attor- 

neys. 

97.  Same— Same  —  Knowledge    attorney 

had  prior  to  a  special  employment. 
98, 99.  Same — Employment  by  agent  of  an- 
other. 
100,101.  Same— Having   been   employed   and 
acted  as  attorney  for  one  party. 

102.  Same — Same — Disbarment   for   such 

acts. 

103.  Eelation      between      attorney      and 

client — Confidential  relation. 

104.  Same— Fiduciary  relation  of  highest 

character. 

105.  Same — Same — Attorney  should  be  a 

paragon  of  candor,  fairness,  honor 
and  fidelity. 

106.  Same — Same  —  Burden  of  proof  is 

upon  attorney. 

107.  Same — Grant  by  devisee  or  heirs  of 

interest  in  estate  to  attorney. 

108.  Same — Inducing  client  to  pay  large 

sum  for  services. 

109.  Same — Where  one  assumes  to  act  as 

attorney  for  another,  although  not 
admitted  to  practise. 

VII.  Subdivision  6  —  Abstain  From  Objec- 

tionable Personalities,  Etc. 

110.  Duty  of  attorney  —  To  advance  no 

fact  prejudicial  to  the  honor  or 
reputation  of  party  or  witness. 

111.  Same  —  To   abstain   from   offensive 

personalities. 

VIII.  Subdivision   7  —  Not  to  Encourage' 

Corrupt  Actions,  Etc. 

112.  Not  to  encourage  commencement  of 

actions  from  improper  motive,  etc. 

L    IN  GENERAL. 

Am  to  creation  off  relation  off  attorney  and 
client,  see  2  R.  C.  L.  953,  §§  25-28. 

A»  to  termination  off  relation  off  attorney 
and  client,  see  2  R.  C  L.  957,  99  29-34. 

1.  Action  by  client— For  money  collected 
—As  to  generally. — Where  an  attorney  to 
whom  has  been  intrusted  the  settlement  of 
a  case  has  compromised  the  same,  and  has 
withheld  from  his  client  an  excessive 
amount  of  the  sum  so  collected  as  fees,  an 
action  for  money  had  and  received  will  He 
against  such  attorney  to  recover  such 
money  wrongfully  withheld.  —  Black  ▼. 
Riley,  20  Cal.  App.  199,  128  Pac.  764,  765. 

2.  Same— Same— Instruction  a*  to  duty  off 
attorney* — In  an  action  by  a  client  to  recover 
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from  an  attorney  certain  money  alleged  to 
have  been  collected  by  the  attorney  and 
wrongfully  withheld  from  her  by  way  of 
excessive  fees,  an  Instruction  which  de- 
clares that  "where  the  relation  of  client 
and  attorney  exists  between  two  parties, 
and  where  in  a  matter  relating  to  the  busi- 
ness or  affairs  of  the  client.  Intrusted  to 
the  attorney  as  such,  in  any  dealing  of  that 
kind  whereby  an  advantage  is  procured  or 
obtained  by  the  attorney  from  the  client  the 
law  requires  the  fairest  and  most  conscien- 
tious dealings  upon  his  part,  because,  upon 
transactions  of  that  character,  it  looks  with 
a  jealous  scrutiny,"  can  not  be  held  inap- 
plicable to  the  facts  of  the  case. — Black  v. 
Riley,  20  Cal.  App.  199,  128  Pac.  764,  765. 

8.  Same— For  fraud  of  attorney— Dismis- 
sal of  action. — In  this  action  to  recover 
money  from  an  attorney  on  the  ground  that 
he  procured  it  through  false  representations 
that  a  certain  action  had  been  dismissed, 
the  findings,  while  they  do  not  show  that 
he  was  guilty  of  actual  fraud,  show  that 
he  was  guilty  of  constructive  fraud  in  that, 
without  fraudulent  intent,  he  did  by  false 
representations  mislead  the  plaintiff  to  her 
prejudice.  Omitting  from  the  complaint  all 
reference  to  actual  fraud,  as  to  which  no 
findings  were  made,  the  remaining  allega- 
tions of  constructive  fraud,  found  by  the 
court  to  be  true,  are  ample  to  support  the 
judgment  for  the  plaintiff. — Lillie  v.  An- 
drews, 24  Cal.  App.  10,  139  Pac.  1081. 

4.  The  contention  of  the  defendant  in 
such  action  that  the  agreement  for  the  dis- 
missal was  illegal  and  iniquitous  will  not 
be  considered  on  his  appeal  from  the  judg- 
ment, if  the  record  does  disclose  the  ille- 
gality.— Lillie  v.  Andrews,  24  Cal.  App.  10, 
139    Pac.   1081. 

6.  To  the  maxim  that  "no  man  shall  be 
allowed  to  found  any  claim  upon  his  own 
iniquity,"  should  be  added,  "no  lawyer, 
when  sued  for  money  alleged  to  have  been 
obtained  by  him  through  fraudulent  means, 
should  plead  his  own  iniquity  as  a  defense." 
— Lillie  v.  Andrews,  24  Cal.  App.  10,  189  Pac. 
1081. 

6.  Action  by  attorney  for  services— Alle- 
gation   of    nonpayment    necessary.  —  In    an 

action  by  an  attorney  to  recover  the  reason- 
able value  of  legal  services  performed  for 
defendant  at  his  special  instance  and  re- 
quest, it  is  necessary  to  allege  in  the  com- 
plaint the  nonpayment  of  the  claim,  and 
where  the  fact  of  nonpayment  is  put  in  is- 
sue by  the  answer,  it  is  equally  necessary 
to  prove  It. — Harlan  ▼.  Lambert,  19  Cal. 
App.  349,   125  Pac.   1079. 

See,  also,  par.  51,  this  note. 

As  to  constitutionality  of  statutes  allow- 
Ins;  attorneys'  fees,  see  notes,  79  Am.  St. 
Rep.  178:  Ann.  Cas.   1912A,  692. 

As  to  his  right  to  recover  when  the  serv- 
ices benefited  a  person  other  than  the  one 
employing*  him,  see  notes,  12  Ann.  Cas. 
776;  Ann.  Cas.  1912C,  380. 
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As  to  right  of  an  attorney  to  recover 
his  compensation,  see  note,  127  Am.  St.  Rep. 
841. 

As  to  the  liability  of  an  Infant  for  at- 
torney's fees,  see  note,  5  Ann.  Cas.  131. 

As  to  when  fees  of  attorney  constitute 
elements  of  damage,  see  notes,  8  Am.  St. 
Rep.  158;  Ann.  Cas.  1912D,  715. 

An  to  when  the  statute  of  limitations  be- 
gins to  run  against  an  attoraey's  suit  for 
compensation,  see  note,  Ann.  Cas.  191 3 A, 
416. 

7.  Same — Ascertaining  value  of  services. 

— In  an  action  by  an  attorney  to  recover 
for  legal  services  rendered  in  defending 
actions  to  quiet  title  to  land,  a  consideration 
of  the  value  of  the  property  involved  in 
the  actions  furnishes  only  one  of  the  fac- 
tors to  be  taken  in  view  by  the  jury  in 
arriving  at  a  verdict  as  to  the  reasonable 
value  of  the  services,  and  notwithstanding 
any  opinion  expressed  by  the  witnesses,  the 
jury  have  the  right  to  form  their  own 
judgment  as  to  that  value,  taking  into  con- 
sideration the  location  and  conditions  sur- 
rounding the  land  as  shown  by  the  evidence. 
— McNutt  v.  Pabst,  25  Cal.  App.  177,  148 
Pac.  77. 

8.  Same — Same — Evidence    as    to. — If    in 

such  case  the  record  on  appeal  discloses 
some  substantial  evidence  both  ways  upon 
the  question  of  the  value  of  the  land,  the 
appellate  court  can  not  substitute  its  judg- 
ment for  that  already  declared  by  the  Jury. 
—McNutt  v.  Pabst,  25  Cal.  App.  177,  148 
Pac.  77. 

9.  In  an  action  by  an  attorney  to  re- 
cover for  services  rendered  in  defending 
actions  to  quiet  title,  it  is  proper  to  ex- 
clude testimony  that  the  plaintiff  did  every- 
thing that  he  thought  necessary  or  proper 
to  do  In  such  actions,  where  all  the  facts 
as  to  what  was  done  before  and  at  the  trial 
of  the  actions  are  shown  by  the  evidence. 
—McNutt  v.  Pabst,  25  Cal.  App.  177,  148 
Pac.  77. 

10.  Same  —  Same  —  Same  —  Expert  testi- 
mony.— It  Is  not  error  to  allow  attorneys, 
called  as  witnesses  in  such  case,  to  state 
the  reasonable  value  of  the  services  ren- 
dered, assuming  that  the  land  is  worth  com- 
paratively  only  a  small  amount  per  acre, 
since  such  testimony  tends  to  Illustrate 
just  what  weight  the  matter  of  the  value 
of  the  property  has  with  the  witnesses  in 
their  conclusions.— McNutt  v.  Pabst,  26  Cal 
App.  177,  148  Pac.   77. 

11.  Same  —  Recovery  of  counsel  fees 
against  surety.— Attorney's  fees  incurred  by 
a  lessor  on  account  of  the  lessees'  nonpay- 
ment of  rent  and  the  various  changes  in 
occupancy,  may  be  recovered  by  the  land- 
lord, in  his  action  against  the  sureties  of 
the  lessees,  without  proving  that  such  fees 
have  actually  been  paid. — Henna  v.  Sum- 
mers, 23  Cal.  App.  763,  139  Pac.  907. 

12.  Same  — Return  of  two  verdicts  by 
Jury— Procedure  on.— If  in  such  case  the 
Jury  returns  two  verdicts,  one  in   favor  of 
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the  plaintiff  and  the  other  for  a  smaller 
sum  in  favor  of  the  defendant  based  on 
damage  to  him  because  of  the  plaintiff's 
negligence,  the  court  may  properly  direct 
the  Jury  to  return  to  the  jury-room  and  re- 
turn a  8 ingle  verdict  for  the  difference. 
-— McNutt  v.  Pabst,  25  Cal.  App.  177,  143 
Pac.  77. 

IS.  Attorney  la  an  officer  of  the  court- 
Taken    his    office    with    all    Its    hardens,    as 

well  as  all  its  rights  and  privileges;  and 
among:  the  burdens  thus  assumed  is  the 
duty  to  render  professional  services  with- 
out compensation  to  persons  accused  of 
crime  who  are  destitute  of  means,  upon  the 
appointment  of  the  court. — Rowe  v.  Yuba 
Co..  17  Cal.  61,  63. 

See  pars.  46-48,  75,  this  note;  subdivision 
8,  above  section. 

14.  A  similar  doctrine  prevails  else- 
where.— Ark.  Arkansas  Co.  v.  Freeman,  31 
Ark.  266,  268.  111.  Vice  v.  Hamilton,  19  111. 
78;  Johnson  v.  Whiteside  Co.,  110  111.  22,  26. 
Mich  Bacon  v.  Wayne  Co.,  1  Mich.  461.  Mo. 
Kelley  v.  Andrew  Co.,  43  Mo.  338,  344.  Mont. 
Johnson  v.  Lewis  &  Clarke  Co.,  2  Mont.  163; 
Sears  v.  Gallatin  Co.,  20  Mont.  462,  467,  62 
Pac.  204.  Nev.  Washoe  Co.  v.  Humboldt  Co., 
14  Nev.  128.  Ohio.  Keating:  v.  Com.  Mont- 
gomery Co.,  26  Ohio  St.  699.  Pa,  Wayne 
Co.  v.  Waller.  90  Pa.  *St.  99,  104,  85  Am. 
Rep.  636.  Wash.  Presby  v.  Klickitat  Co., 
5  Wash.  Ct.  329,  382,  81  Pac.  876. 

15.  Same— Money  expended  1b  snch  de- 
fease, on  such  an  appointment,  is  on  the 
same  footing  as  the  services  rendered.— 
I^amont  v.  Solano  Co.,  49  Cal.  158. 

16.  Compensation  for  professional  serv- 
ices—Matter of  contract j  where  appointed 
by  court  to  defend  an  indigent  prisoner 
destitute  of  means  to  employ  counsel,  they 
must  look  to  future  ability  of  such  person 
to  compensate  them,  it  is  not  charge  against 
the  county. — Rowe  v.  Yuba  Co.,  17  Cal.  61; 
Lamont  v.  Solano  Co.,  49  Cal.  158. 

Aa  to  light  of  attorney*  to  compensation 
for  their  services,  see  2  R.  C.  L.  1031,  S§  114- 
119. 

As  to  retention  and  allowance  of  com- 
pensation, see  2  R.  C.  L.  1047,   55  129-138. 

17.  Contingent  fee  — Contract  for  — Not 
contra  honos  mores,  and  is  valid. — See  Hoff- 
man v.  Vallejo,  45  Cal.  564;  Ballard  v.  Carr, 
48  Cal.  74;  Howard  v.  Throckmorton,  48 
Cal.  482,  489;  Qage  v.  Downey,  79  Cal.  140, 
21  Pac.  527,  855;  King  v.  Olldersleeve,  79 
Cal.  504,  510.  21  Pac.  961;  Calanchini  v. 
Branstetter.  84  Cal.  249,  254,  24  Pac.  149; 
Thurber  v.  Meves,  119  Cal.  35,  37,  38,  50 
Pac.  1063.  51  Id.  536.  See  Water  Supply  Co. 
v.  Root.  56  Kan.  187,  199.  42  Pac.  716. 

Aa  to  contracts  for  contingent  fees  and 
their  validity,  see  2  R.  C.  L.  1039.  §§  121, 
122. 

18.  Otherwise  where  third  party,  not  at- 
torney at  law,  contracts  to  procure  attor- 
ney to  be  employed  in  case  in  consideration 
that  he  shall  be  paid  one-third  of  compen- 
sation received  by  attorney  for  his  services 


in   such   case. — Alpers   v.   Hunt,   86   Cal.   78, 
86,  87,  21  Am.  St.  Rep.  17,  24  Pac.  846. 
See,  post,  S  287,  note. 


19.  Same— Specific  performance  Will  not 
he  decreed  where  client  did  not  receive  ade- 
quate consideration  for  promise,  and  attor- 
ney received  by  order  of  court  made  in  the 
case  reasonable  consideration  for  all  serv- 
ices performed  by  him. — Newman  v.  Freitas, 
129  Cal.  283,  61  Pac.  907. 

20.  Same  —  "Reasonable  skill  and  dili- 
gence constitute  measure  of  attorney's  en- 
gagement to  his  client.  He  is  liable  only 
for  gross  negligence  or  gross  ignorance 
in  performance  of  his  professional  duties; 
and  this  Is  question  of  fact  to  be  determined 
by  jury,  and  is  sometimes  to  be  ascertained 
by  evidence  of  those  who  are  conversant 
with  and  skilled  In  same  kind  of  business. 
These  doctrines  are  sustained  by  all  the 
authorities  with  unanimity  and  distinct- 
ness."— Scott,  J.,  in  Pennington's  Ex'rs  v. 
Yell,  11  Ark.  (6  Eng.)  212,  52  Am.  Dec.  262. 
See  Ala.  Evans  v.  Wartous,  2  Port.  210; 
Mardis  v.  Shackleford,  4  Ala.  494.  Miss. 
Fitch  v.  Scott,  4  Miss.  (3  How.)  317,  84  Am. 
Dec.  86.  Eng.  Godfroy  v.  Dal  ton,  6  Blng. 
460,  19  Eng.  C.  L.  132;  Tipping  v.  Johnson, 
2  Bos.  &  P.  357;  Pitt  v.  Yolden,  4  Burr.  2060; 
Baikie  v.  Chandless,  3  Camp.  17,  19,  13  Rev. 
Rep.  738;  Purves  v.  Landell,  12  CI.  &  Fin. 
8  Eng.  Repr.  (H.  L.)  1332;  Russell  v.  Pal- 
mer. 2  Wlls.  325.  See  Ind.  Citizens'  L.  F. 
&  Sav.  Assn.  v.  Friedley,  123  Ind.  143,  18 
Am.  St  Rep.  320,  23  N.  E.  1075.  Mich.  Bab- 
bit v.  Bumpus,  73  Mich.  331,  16  Am.  St. 
Rep.  585,  41  N.  W.  417. 

As  to  negligence  of  attorney  and  his  li- 
ability therefor,  see  pars.  64-64,  this  note. 

21.  Contract  of  employment  and  compen- 
sation—As    to    agreements   respecting.  —  In 

the  absence  of  a  special  agreement  to  the 
contrary,  a  client  is  bound  to  repay  his  at- 
torney for  all  outlays  made  by  him.  in  the 
payment  of  the  expenses  of  carrying  on  the 
litigation,  and  an  attorney  is  bound  to 
bear  his  own  personal  and  traveling  ex- 
penses, and  the  terms  should  be  so  con- 
strued in  the  contract  between  attorney  and 
client  for  the  services  of  the  attorney. — 
Cooley  v.  Miller  &  Lux,  156  Cal.  510,  525, 
105  Pac.  981. 

As  to  contracts  of  attorneys  for  compen- 
sation, see  2R.C.L  1036,  55  120-128. 

As  to  contracts  between  attorney  and 
client,  see  note,  83  Am.  St.  Rep.  158. 

Same— Void  as  against  pahllc  policy,  see 

note,  13  Am.  St.  Rep.  297. 

22.  The  rule  as  to  contracts  between  at- 
torney and  client  being  presumed  fraudu- 
lent does  not  apply  to  a  contract  by  which 
the  relation  is  originally  created  and  the 
compensation  of  the  attorney  fixed.  The 
confidential  relation  does  not  exist  until 
such  contract  is  made,  and  In  agreeing  upon 
Its  terms,  the  parties  deal  at  arm's  length. 
— Cooley  v.  Miller  &  Lux,  156  Cal.  610,  524, 
105  Pac.  981. 
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23.  In  an  action  by  an  administratrix 
to  recover  for  legal  services  rendered  by 
the  decedent,  who  was  her  husband,  her  tes- 
timony that  she  knew  her  husband  was 
attorney  for  the  defendant  for  several  years, 
that  at  the  time  of  his  death  he  was  at- 
torney for  the  defendant  in  a  certain  ac- 
tion, that  he  told  her  that  he  had  a  contract 
whereby  he  was  to  have  "one-half  of  what 
he  won,"  but  that  she  never  saw  the  con- 
tract, and  the  confidences  which  her  hus- 
band imparted  to  her  were  her  only  sources 
of  information,  is  incompetent  and  insuf- 
ficient to  sustain  a  finding  that  the  defend- 
ant contracted  In  writing  to  pay  the 
husband  one-half  of  what  might  be  recov- 
ered in  the  action  in  question. — Pinto  v. 
Seely,  22  Cal.  App.  318,  135  Pac.  43. 

24.  In  an  action  to  recover  on  an  attor- 
ney's contract  to  render  services  for  a 
contingent  fee,  evidence  offered  by  the  de- 
fendant that  the  attorney  refused  to  prose- 
cute an  appeal  should  not  be  stricken  out 
on  the  ground  that  the  refusal  to  prosecute 
the  appeal  was  made  after  the  recovery  of 
judgment.  There  is  no  rule  of  evidence 
which  excludes  the  testimony  because  it  re- 
lates to  a  fact  occurring  subsequently  to  one 
of  the  controlling  facts  in  issue. — Pinto  v. 
Seely,  22  Cal.  App.  318,  136  Pac  43. 

25.  Where  an  attorney  has  prosecuted 
a  case  to  judgment,  under  an  agreement 
for  a  contingent  fee,  his  refusal  to  take  an 
appeal  from  the  judgment  is  not  a  breach 
of  the  contract  sufficient  to  relieve  the 
client  from  his  obligations  thereunder.  The 
making  of  such  a  contract  by  the  attorney, 
coupled  with  the  acceptance  of  a  retainer 
thereunder,  does  not,  as  a  matter  of  law, 
obligate  him  to  prosecute  an  appeal  to  the 
court  of  last  resort — Pinto  v.  Seely,  22  Cal. 
App.  818,  135  Pac.  48. 

26.  In  the  absence  of  an  express  or  Im- 
plied agreement  to  that  effect,  there  is  no 
unqualified  rule  of  law  which  requires  the 
services  of  an  attorney,  under  a  contract 
of  employment  in  a  particular  piece  of  liti- 
gation, to  continue  until  the  final  deter- 
mination of  the.  controversy  upon  appeal, 
before  the  attorney  can  claim  compensation 
for  the  services  contracted  for.  Nor  does 
the  mere  acceptance  of  a  retainer  under 
such  a  contract  necessarily  imply  a  re- 
tainer and  consequent  obligation  to  carry 
the  controversy  to  the  court  of  last  re- 
sort— Pinto  v.  Seely,  22  Cal.  App.  318,  135 
Pac.  43. 

27.  Under  a  contract  by  an  attorney  to 
conduct  a  case  for  a  retainer  and  a  per- 
centage of  the  amount  recovered,  his  com- 
pensation is  dependent  upon  the  satisfaction 
of  a  judgment  recovered  therein;  and  if  he 
recovers  a  judgment,  and  refuses  to  take 
an  appeal  therefrom,  and  other  attorneys 
are  substituted,  his  refusal  does  not  defeat 
his  right  to  compensation  upon  the  satis- 
faction of  the  judgment. — Pinto  v.  Seely, 
22  Cal.  App.  818,  135  Pac.  43. 

28.  In  this  action  by  an  attorney  for 
the   breach   of  a    written   contract   relating 


to  his  employment  in  the  defense  of  a  mur- 
der case,  under  the  record,  only  reasonable 
damages  were  assessable,  as  to  which  there 
was  no  finding,  and  the  finding  that  the 
plaintiff  suffered  damages  to  the  amount  of 
one  thousand  dollars  is  unsupported  by  any 
evidence. — Newmire  v.  Ford,  82  Cal.  App. 
712,  136  Pac,  504. 

29.  The  contract  In  this  case  for  the 
payment  of  fifteen  hundred  dollars  to  an 
attorney  for  his  services  In  a  homicide  case, 
he  being  a  lawyer  of  limited  experience 
and  having  performed  only  nominal  services 
in  the  case,  Is  unconscionable  and  contrary 
to  substantial  justice,  so  that  only  reason- 
able damages  can  be  recovered  by  him  for 
Its  breach. — Newmire  v.  Ford,  22  CaX  App. 
712,  136  Pac,  504. 

30.  Where  a  firm  of  attorneys  organizes 
a  corporation  to  restore  the  record  titles 
to  real  property  under  the  McEnerney  Act 
(Stats  1906,  p.  73),  dictates  its  manage- 
ment owns  practically  all  its  capital  stock, 
and  the  corporation  has  no  employees, 
brings  no  suits  in  its  name,  and  has  no* 
office  except  that  its  name  appears  on  the 
door  of  one  of  the  rooms  constituting  the 
offices  of  the  firm  of  attorneys,  the  corpora- 
tion Is  a  mere  agency  of  the  firm,  and 
the  firm  may  sue  on  contracts  executed  by 
the  corporation  for  the  restoration  of  quiet- 
ing of  titles. — Eldridge  v.  Mowry.  24  Cal. 
App.  183,  140  Pac.  978. 

SI.     Same  — Aa    to    cenrtrnctlem    of.  —  In 

construing  contracts  between  attorneys  and 
clients  concerning  compensation,  the  gen- 
eral rule  Is  to  adopt  such  a  construction 
as  will  be  most  favorable  to  the  Interests 
of  the  client.  But  the  rule  Is  not  so  in- 
flexible that  it  may  be  Invoked  to  perpetrate 
a  palpable  Injustice,  or  that  it  calls  for 
a  construction  beyond  the  express  covenants 
of  the  parties. — Pinto  v.  Seely,  22  CaL  App. 
818,  135  Pac.  43. 

32.  In  construing  such  agreement  the 
court  will  follow,  where  it  is  possible,  that 
construction  which  prevents  a  failure  of 
justice. — Eldridge  v.  Mowry,  24  Cal.  App. 
183,  140  Pac.  978. 

33.  A  printed  addendum,  just  below  the 
signature  of  the  applicant  on  -a  written 
contract  for  the  restoration  of  a  record  title 
to  real  property,  that  the  sum  stipulated 
In  the  contract  for  the  performance  of  the 
service  shall  not  apply  in  case  of  a  con- 
test, constitutes  a  part  of  the  agreement, 
where  the  only  evidence  as  to  the  circum- 
stances under  which  the  contract  was  ex- 
ecuted discloses  that  the  applicant  was 
informed  that  the  charges  would  be  the 
same  as  those  of  an  attorney  who  had  been 
previously  consulted,  and  that  he  thereupon 
signed  the  contract  without  reading  it;  no 
fraud  or  mistake  being  alleged. — Eldridge  v. 
Mowry,  24  Cal.  App.  183,  140  Pac  978. 

84.  Same— Absence  of  default  ef  proml- 
aor. — So  long  as  there  is  no  default  or  lack 
of  reasonable  diligence  on  the  part  of  the 
company  in   the  matter  of  endeavoring   to 
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obtain  the  fund  from  which  alone  the  pay- 
ment Is  to  be  made,  the  attorney  is  bound 
by  the  terms  of  the  contract  as  to  the  event 
upon  which  he  is  to  receive  payment  there- 
under, and  can  not  maintain  an  action  td 
recover  the  indebtedness  upon  the  mere  ex- 
piration of  a  reasonable  time. — Lynch  v. 
Keystone  Con.  Min.  Co..  168  CaL  690,  126 
Pac  968. 

36.  In  an  action  to  recover  the  whole 
amount  of  the  acknowledged  indebtedness, 
commenced  prior  to  such  a  sale  being  ef- 
fected a  finding  that  the  company  had  un- 
reasonably delayed  the  payment  thereof,  is 
held  not  to  be  warranted  by  the  evidence, 
and  not  to  support  a  Judgment  for  the  plain- 
tiff, in  the  absence  of  any  findings  showing 
that  the  net  profits  of  the  mine  had  aggre- 
gated ten  times  the  amount  of  such  indebt- 
edness, or  other  facts  warranting*  the 
judgment  in  the  absence  of  such  net  profits. 

Lynch  v.  Keystone  Consol.  Min.  Co„   163 

Cal.  690,  126  Pac.  968. 

36.  Same— Money  to  be  derived  from 
sneelned  source* — A  party  to  a  contract  for 
legal  services  may  absolutely  limit  his  right 
to  receive  a  sum  of  money  to  be  paid  him 
thereunder  to  money  derived  from  the  other 
party  from  a  certain  source,  and  in  such  a 
case,  where  the  other  party  continues  dili- 
gently to  endeavor  to  derive  such  mone^ 
from  the  specified  source,  he  can  recover 
only  as  It  is  so  derived. — Lynch  v.  Keystone 
Consol.  Min.  Co.,  163  CaL  690,  126  Pac.  968. 

37.  An  agreement  between  a  mining  com- 
pany and  its  attorney,  after  reciting  certain 
services  of  the  latter  and  that  it  was  en- 
tered  into   in   order   to  satisfy  and   adjust 
his  compensation  therefor,  contained  an  ac- 
knowledgment by  the  company  of  an  indebt- 
edness due   to  the  attorney  in  a  specified 
sum,  a  statement  of  its  Intention  to  sell  its 
mining  property,   or   its   capital   stock,   as 
soon   as   possible,   its   desire   and   Intent   to 
pay  the  indebtedness  out  of  the  proceeds  of 
such  sale,  or  otherwise,  as  provided  therein, 
and  a  promise  by  It  to  pay  the  Indebted- 
ness out  of  such  proceeds.     The  agreement 
further  provided  that  such  sale  might  not 
be    effective    as    soon    as    anticipated,    and 
in  the  event  it  was  not  made  by  a  specified 
date,    then    payment    of    the    indebtedness 
should  be  made  out  of  the  monthly  proceeds 
of  the  mine,  not  to  exceed  10  per  cent  of  the 
net  profits  thereof.    Held,  that  the  acknowl- 
edgment  of    the    indebtedness    can    not    be 
taken    by    itself,   detached   from    all    other 
provisions  of  the  agreement,  as  showing  an 
absolute  acknowledgment  of  so  much  money 
due  the  attorney  In  any  event,  but  should 
be  construed  in  connection  with  the  other 
provisions    of    the    contract,    and    that,    so 
construed,  it  was  the  intention  of  the  par- 
ties that  nothing  should  be  due  and  payable 
on   account   of   the   indebtedness   until    the 
date  specified,  in  the  event  that  no  sale  was 
effected  prior  to  that  time,  and  that  after 
that  date  nothing  In  excess  of  10  per  cent 
of  the  net  profits  should  be  due  and  payable 


on    account    thereof.  —  Lynch    v.    Keystone 
Consol.  Min.  Co.,  163  Cal.  690.  126  Pac.  968. 

38.  Same— Retaining  fee,  not  having  been, 
paid,  constitutes  part  of  a  demand  for  at- 
torney's fees  and  may  be  recovered  In  an 
action  therefore  without  being  specially  al- 
leged.— Aydelotte  v.  Bloom,  13  Cal.  App.  66,. 
68,  108  Pac.  877. 

See,  also,  pars.   62,  53,   this  note. 

As  to  right  to  retaining  fee,   2   R.  C.  L. 

1033,   fi  116. 

As  to  when  retaining  fee  essential  to  re- 
lation, see  2  R.  C.  L  953,  §  25. 

39.  Same— Undue    Influence    or    fraud. — 

Not  only  may  a  contract  for  the  employ- 
ment of  an  attorney  be  void  if  procured  by 
a  fraud,  but  the  same  result  follows  if  pro- 
cured through  undue  influence  or  mistake. 
— Black  v.  Riley,  20  Cal.  App.  199,  128  Pac. 
764,  765. 
See,  also,  pars.  91-93,  this  note. 

As  to  duty  to  treat  client  honestly  and 
squarely  In  all  dealings,  see  Part  VI,  this 
note. 


40.  Duties-  of  attorneys  and  eounaeloi 
Commissioners'  note  says:  "The  provisions 
of  this  section  are  taken  substantially  from 
the  oath  prescribed  to  advocates  by  the 
laws  of  Geneva.    The  oath  is  as  follows: 

**  1  swear  before  God, 

"To  be  faithful  to  the  republic  and  the 
Canton  of  Geneva; 

"  *Never  to  depart  from  the  respect  due  to 
the  tribunals  and  authorities; 

"  "Never  to  counsel  or  maintain  a  cause 
which  does  not  appear  to  be  Just  or  equi- 
table, unless  it  be  the  defense  of  an  ac- 
cused person; 

'•  'Never  to  employ  knowingly,  for  the 
purpose  of  maintaining  the  cause  confided 
to  me,  any  means  contrary  to  truth,  and 
never  to  seek  to  mislead  the  Judges  by  any 
artifice  or  false  statement  of  fact  or  law; 

"  *To  abstain  from  all  offensive  person- 
ality, and  to  advance  no  fact  contrary  to  the 
honor  or  reputation  of  the  parties,  if  it  be 
not  indispensable  to  the  cause  with  which 
I  am  charged; 

"  *Not  to  encourage  the  commencement  or 
continuance  of  a  suit  from  any  motive  of 
passion  or  interest; 

"  'Not  to  reject  for  any  consideration  per- 
sonal to  myself,  the  cause  of  the  weak,  the 
stranger,  or  the  oppressed/ " 

41.  Same  — Code  commissioners  of  New 
York— Note  of. — The  commissioners  of  New 
York,  who  framed  the  New  York  code,  say, 
in  commenting  on  the  Geneva  oath:  "This 
appears  to  us  to  express  so  Justly  the 
general  duties  of  lawyers,  that  we  can  not 
do  better  than  taking  almost  the  very 
terms  of  it  in  prescribing  their  duties. 

42.  Same— Same— As  to  profession  being 
essential  to  society. — "The  profession  of  a 
lawyer  is  essential  to  society.  Its  char- 
acter and  honor  are  public  Interests.  Not 
only  is  the  advice  of  lawyers  necessary  In 
the  more  difficult  transactions  of  private 
life,  but  their  intervention  is  necessary  to 
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represent  the  suitor,  and  advocate  his  rights 
before  the  courts.  In  this  position  every- 
thing: is  confided  to  their  Integrity.  The 
magnitude  of  the  interests  placed  in  their 
hands — property,  character,  liberty,  life — 
the  responsibility  which  they  assume,  the 
confidence  which  they  receive,  all  demand 
and  presuppose  the  highest  qualities  and 
character.  No  dishonest  or  dishonorable 
man  can  retain  the  confidence  of  honest  and 
honorable  men.  The  most  intimate  connec- 
tion, in  reality,  subsists  between  the  char- 
acter of  the  community  and  the  character  of 
the  bar.  An  unscrupulous  bar  could  not 
exist  In  a  high-minded  community;  and  if 
anywhere  a  corrupt  legal  profession  is  to  be 
found,  it  is  found  in  the  midst  of  corrupt 
and  corrupting  people. 

43.  Same  —  Same  —  Judiciary  recruited 
from  legal  profession. — "The  judicial  de- 
partment is  recruited  from  the  legal  pro- 
fession. Judges  must  be  lawyers.  This 
circumstance  alone,  the  mere  fact  that  one 
of  the  great  departments  of  government, 
co-ordinate  in  power,  equal  in  dignity,  and 
the  one  upon  which  especially  the  safety  of 
the  citizen  depends,  is,  by  the  law  of  its 
condition,  eligible  only  out  of  the  ranks 
of  one  profession,  is  enough  to  give  it  pre- 
eminence. The  integrity  of  the  judiciary, 
more  than  that  of  any  other  class  of  mag- 
istrates, is  evidence  of  the  soundness  of  the 
public  mind.  The  character  of  the  judges, 
however,  is  the  character  of  the  lawyers. 
Made  at  the  bar,  their  moral  characters 
there  take  their  complexion.  To  degrade 
the  bar,  therefore,  leads  directly  and  in- 
evitably to  the  degradation  of  the  bench. 


44.  Same— Same— Same— Grave  error* 
gardlnn;  duties  of  lawyers.  —  "There  are 
grave  errors  somewhat  current  respecting 
the  duties  of  lawyers,  which  deserve  serious 
consideration.  We  refer  to  their  alleged 
indifference  to  the  moral  aspect  of  the 
causes  they  advocate — not  that  there  is  any- 
thing like  the  indifference  which  is  sup- 
posed to  exist.  On  the  contrary,  persons 
more  scrupulously  exact  never  to  take  part 
with  wrong  or  seem  to  do  so,  can  not  be 
found  in  any  profession.  But  there  Is 
nevertheless  an  impression  widely  diffused, 
not  only  in  the  profession  but  out  of  it, 
that  a  lawyer  may  properly  advocate  a  bad 
cause.  This  view  of  the  case  we  venture  to 
briefly  consider. 

45.  Same— Same— -Same— Asked  for  opin- 
ion on  purely  legal  question. — "When  a  law- 
yer is  asked  for  his  opinion  upon  a  purely 
legal  question,  his  duty  ends  with  stating 
the  law  as  it  is.  In  many  instances,  how- 
ever, more  than  this  is  asked.  His  client 
seeks  his  advice  respecting  his  future  con- 
duct. In  such  cases,  his  duty  as  a  moral 
being  requires  him  to  advise  justice.  His 
position  as  a  legal  adviser  does  not  exempt 
him  from  the  moral  duties  which  bind 
other  men.  He  has  no  more  right  than 
another  friend  to  advise  what  is  unjust  and 
oppressive.  Undoubtedly  the  client  must 
judge   for   himself   of   the  moral  quality  of 


his  own  actions,  and  if  he  desires  to  know 
no  more  than  what  course  the  law  requires 
under  particular  circumstances,  the  ad- 
viser's duty  ends  with  explaining  that.  But 
in  practice  the  client  generally  expects  and 
asks  more.  He  asks  advice  from  a  friend 
who  knows  what  his  legal  rights  are,  and 
who  probably  has  more  of  his  confidence 
than  any  other  person.  In  such  circum- 
stances, he  is  bound  by  moral  and  should  be 
bound  by  human  laws,  to  throw  his  influence 
upon  the  side  of  integrity.  To  assent  to  the 
bad  schemes  of  an  unjust  client  is  to  be- 
come equally  guilty  with  him,  and  the  two 
are  as  much  conspirators  to  effect  as  if 
they  had  originally  concocted  a  plan  of  in- 
iquity, with  a  view  of  sharing  in  the  plun- 
der. And  when,  in  addition  to  advice,  the 
client  wants  an  advocate  and  asks  for  active 
co-operation,  the  same  laws  bind  him  just 
as  strongly  to  refrain  from  pursuing  an 
unjust  object. 


■e— Same— Hot  at  liberty 
to  refuse  his  services. — "It  is  sometimes  said 
that  a  lawyer  is  not  at  liberty  to  refuse  his 
services  to  any  person,  and  that  when  once 
engaged  he  is  at  liberty  to  employ  every 
means  in  his  power  for  his  client.  Indeed, 
so  eminent  a  person  as  Lord  Brougham  is 
reported  to  have  said,  in  a  speech  in  the 
British  House  of  Lords,  that  the  advocate  is 
bound  to  forget  that  there  is  any  other 
person  in  the  world  besides  his  client,  and 
to  lose  sight  of  every  other  consideration 
than  of  success.  Is  it  possible  that  this 
can  be  just?  Should  the  advocate  forget 
that  there  is  a  society  whose  welfare  he  is 
bound,  by  the  highest  sanctions,  to  pro- 
mote; that  there  are  other  parties  whose 
rights  are  at  stake;  that  there  are  other 
duties  to  society,  to  every  member  of  it, 
as  well  as  to  the  one  who  retained  him? 

As  to  duty  never  to  reject  the  cause  of 
the  defenseless  or  oppressed,  for  any  con- 
sideration personal  to  himself,  see  par.  76, 
this  note,  and  subdivision  8,  above  section. 

47.  "The  doctrine  seems  to  be  unsound  in 
theory,  and  most  pernicious  in  practice.  It 
assumes  that  a  man  has  a  right  to  whatever 
the  law  can  give  him,  that  the  law  is  so 
plain  that  it  can  not  be  mistaken  or  per- 
verted, and  that  one  may  rightfully  avail 
himself  of  every  defect  in  an  adversary's 
proof  which  the'  rules  of  evidence,  or  acci- 
dent, or  time  may  have  created — three  prop- 
ositions, every  one  of  which  is  without 
foundation.  Suppose  a  client  makes  claim 
to  land  in  the  possession  and  apparent 
ownership  of  another,  whose  evidence  of 
title,  however,  has  been  destroyed  by  acci- 
dent. The  advocate  knows  from  confiden- 
tial communications  made  to  him  as  coun- 
sel, that  his  client  has  not  a  just  claim  to 
the  land;  but,  from  defect  of  proof  on  the 
part  of  the  possessor,  It  is  easy  for  him 
to  recover  it.  If  the  client  asks  It,  is  he 
bound  to  assist  him?  Few  persons  will 
maintain  that.  But,  if  the  doctrine  is  a 
sound  one,  does  it  not  embrace  this  case? 
There  is,  as  It  strikes  us,  no  middle  ground. 
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If  the  advocate  Is  to  overlook  the  moral 
aspects  of  the  claim  he  must  recover  this 
property  for  his  client.  Putting:  bo  ex- 
treme a  case  tests  the  principle,  and  shows 
it  to  be  unsound,  by  showing:  that  it  leads 
to  a  consequence  so  revolting:. 

48.     "The  law,   moreover,  is  not  so   clear 
and  precise  but  that  it  may  be  mistaken  or 
perverted.     A  strong:  mind  at  the  bar  and 
a  weak  one  on  the  bench  lead  often  to  er- 
roneous judgments.     The  argument  we  op- 
pose takes  for  grranted  the  infallibility  of 
judges  and  the  certainty  of  law.    Who,  con- 
versant   with    the    proceedings    of    courts, 
does  not  know  that  neither  can  be  counted 
on?     Before   ordinary   tribunals,    more    de- 
pends   on    the   advocate    than    is    generally 
imagined.     Is  it  lawful  to  use  the  power  of 
reason  and  eloquence  to  sustain  a  bad  cause, 
to  support  the  guilty,  or,  what  is  more  re- 
volting:,  to  persecute   innocence?     May   the 
faculties  be  abused,  and  learning:  perverted, 
to  make  false  reasons  seem  true,   to  cover 
up  weak  points,  to  give  undue  prominence 
to  some  facts,  to  conceal  others,  to  magnify 
one's  own  cause,  to  vlllify  an  adversary's? 
To  hold  this  proceeds  upon  the  fallacy  that 
truth  and  rigrht  can  not  be  misrepresented 
or  concealed.     Who  does  not  know  the  con- 
trary?    If  it  be  said  that  it  is  the  duty  of 
an  advocate  to  go  no  further  than  to  pre- 
sent the  cause  of  his  client  truly,  leaving: 
the    results    to    the    courts    and    juries,    it 
may  be  answered  that  truth  is  absolute  and 
not  relative.     To  present  a  case  truly  re- 
quires  the   whole    truth    on   both   sides,   as 
well    that    which    makes    against    as    that 
which   makes   for   a    client.      If   he   present 
the   favorable    circumstances   and   suppress 
the  unfavorable,   does   he  present   the   case 
truly?     Does  he  not  rather  impose  a  false 
impression   on   those    who    have   to    Judgre? 
We  by   no   means  assert  that  an  advocate 
may  not  take  upon  himself  the  defense  of  a 
man    whom   he    believes   to   be   gfuilty.      He 
may.     The  section  we  propose  permits  him 
to  do  so.    If  he  have  derived  his  belief  from 
the    confession    of   the   accused,    he    should 
pause   in   assuming:   his   defense.     The   law 
gives    to    every    man    charged    with    crime 
the   benefit   of  the   rule   that  his   innocence 
is  to  be  presumed  by  the  Judges  until  the 
prosecution    have    established   his   guilt   by 
proof  beyond  a  reasonable  doubt.     Of  this 
rule  the  advocate  is  the  intermediate  min- 
ister.   Notwithstanding  his  own  conjectures, 
surmises,  or  even  belief  as  to  the  guilt  of 
his  client,   he  may   not  become   his  judge, 
but    is   justified,    if   not   bound,    to    enforce 
its   application    to   the    inconclusiveness    of 
the  evidence  of  guilt.     He  may  do  this  the 
more  readily,  because  even  the  jury  them- 
selves are  bound  to  secure  to  the  accused 
the  benefit  of  its  application.    He  may  also 
undertake    to    show    the    circumstances    of 
his  case,  to  present  the  palliating  circum- 
stances   of    temptation,    or    of    provocation, 
or  anything  else  that  may  affect  the  moral 
quality  of  the  act  or  determine  the  degree 
of  punishment.    He  may.  also,  in  civil  caies, 


present  defenses  recognized  and  provided 
by  law,  although  he  may  himself  disapprove 
of  the  principle  and  policy  of  the  law.  But 
here  the  advocate  should  stop.  The  law  and 
all  its  machinery  are  means,  not  ends;  the 
purpose  of  their  creation  is  justice;  and 
he  who,  in  his  zeal  for  the  means,  forgets 
the  ends,  betrays  not  only  an  unsound  heart, 
but    an    unsound    understanding." 

49.  General  rights  of  attorney  and  client 
—As  to  bargains  by  attorney  with  client,  to 
advantage  of  former,  and  protection  of 
client,  see  Kisling  v.  Shaw,  33  Cal.  425. 

See  pars.  88-90,  this  note. 

50.  Same — Commissioners'  note  says:  "An 
attorney  has  a  lien  for  his  costs  upon  a 
judgment  recovered  by  him,  which  may  be 
enforced  upon  giving  notice  to  the  adverse 
party  not  to  pay  the  judgment  until  the 
amount  of  the  costs  be  paid;  and  in  some 
cases,  where  there  has  been  collusion  be- 
tween the  parties  to  cheat  the  attorney,  the 
court  has  required  the  client  to  satisfy 
them.  But  this  practice  is  confined  to  some 
certain  and  fixed  amount  allowed  to  an  at- 
torney by  statute,  and  is  not  extended  to 
cases  where  an  attorney  or  counselor  claims 
a  quantum  meruit  compensation  for  his 
services.  In  this  state  we  have  no  statute 
giving  costs  to  attorneys,  and  they  must 
consequently  recover  for  their  services  in 
the  ordinary  mode. — Ex  parte  Kyle,  1  Cal. 
331."  See,  also,  Mansfield  v.  Dorland,  2 
Cal.  509;  Russell  v.  Conway,  11  Cal.  98,  103; 
Hogan  v.  Black.   66  Cal.  41,  4  Pac.  943. 

51.  Same— "In  salts  by  attorneys  to  re- 
cover compensation  for  legal  services,  un- 
skilfulness  or  negligent  conduct  or  the  skill 
employed  in  the  case  is  an  important  in- 
quiry. A  suit  may  be  won,  and  yet  the 
attorney  may  be  guilty  of  great  negligence, 
etc.— Bridges  v.  Paige,  13  Cal.  640,  642." 

As  to  actions  by  attorneys  to  recover 
compensation  for  their  services,  see  pars. 
15-21,  this  note. 

52.  Same— Retaining    fee    In    advance  — 
Commissioners'  note  says:     "An  attorney  is 
entitled  to  his  retaining  fee  in  advance,  un- 
less  he   stipulates   to   the  contrary. — Covil- 
laud  v.  Yale,  3  Cal.  108."     In  a  suit  for  com- 
pensation in  a  certain  proceeding,  it  is  not 
competent  to  prove  the  value  of  the  attor- 
ney's   services    in    another    proceeding.      A 
person    who    is    not    a    lawyer    is    an    in- 
competent   witness    to   prove    the    value    of 
legal    services. — Hart    v.    Vidal,    6    Cal.    56. 
How   receivers,   authorized   to   appoint  and 
retain   counsel,    and    to    stipulate    that    the 
compensation  of  such  counsel  shall  be  left 
to  the  discretion  of  the  court,  should  pro- 
vide for  the  payment  of  such  compensation, 
see  Adams  v.  Woods,  8  Cal.  306~ 

See,  also,  par.   38,   this  note. 

As    to     retaining    fee     generally,     see     2 

R.  C.  L.  1033.  §  116. 

Same  —  Necessity    of    retaining     fee.  —  2 

R.  C.  L.  953,  S  25. 

53.     In   all   such   cases   it   would   only   be 
necessary  for  the  court  below  to  order  the 
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receiver   to   retain   the   amount  of  the  dis- 
puted items. — Adams  v.  Woods,  8  Cal.  306. 

54.  Negligence  of  or  mismanagement  by 
an  attorney— Aa  to  what  moat  be  ahown  to 

establish  negligence  on  part  of  attorney. — 
Hastings  v.  Halleck,  13  Cal.  203. 

Aa  to  reasonable  skill  and  diligence  be- 
ing meaanre  of  attorney's  eififemest,  see 
par.  20,  this  note. 

55.  Where,  through  fault  of  an  attorney, 
judgment  is  rendered  against  the  client,  the 
latter  has  a  remedy  against  the  attorney, 
but  the  judgment  remains  undisturbed  un- 
less some  fraud  or  collusion,  etc,  on  the 
part  of  the  attorney  Is  shown. — Sampson  v. 
Ohleyer,  22  Cal.  200,  210.  See  Suydam  v. 
Pitcher,  4  Cal.  280;  Taylor  v.  Randall,  5 
Cal.  79;  Holmes  v.  Rogers,  13  Cal.  191. 

SO.  Same— Failure  to  nnderstand  and  ap- 
ply rules  and  principles  of  law  which  are 
well-established  and  clearly  defined  in  ele- 
mentary books,  or  which  have  been  de- 
clared in  adjudicated  cases,  attorney  is 
liable  in  damages  for  such  injury  as  may 
result  therefrom. — Citizens'  L.  F.  &  Sav. 
Assoc,  v.  Friedley,  128  Ind.  143,  18  Am.  St. 
Rep.  320,  23  N.  E.  1075.  See  Goodman  v. 
Walker,  30  Ala.  482,  68  Am.  Dec.  134;  Pen- 
nington's Exrs.  v.  Yell,  11  Ark.  212  (6  Eng.), 
52  Am.  Dec.  262;  Hlllegass  v.  Bender,  78 
Ind.  225;  FevaiUe  Y.  Coudert,  44  N.  J.  L. 
(15  Vr.)  286.  Fed.  Spangler  v.  Sellers,  6 
Fed.    882. 

57.  Same— Liability  for  negligence,  want 
of  skill,  prudence  and  diligence  such  as 
lawyers  of  ordinary  capacity  and  skill  com- 
monly possess  and  exercise. — Gambert  v. 
Hart,  44  Cal.  542;  Drals  v.  Hogan,  50  Cal. 
121,  128. 

Aa  to  liability  of  attorney  to  client,  see 
2  R.  C.  L.  1012,  99  95-113. 

As  to  liability  of  attorney  to  third  per- 
sona, see  2  R.  C.  L.  1029,  99  111-113. 

58.  If  client  is  Injured  by  gross  fault, 
negligence,  or  ignorance  of  his  attorney, 
latter  is  liable  to  extent  of  injury  in  action 
for  damages;  but  if  he  acts  with  good 
faith,  to  best  of  his  skill,  and  with  an  or- 
dinary degree  of  attention,  he  will  not  be 
held  liable. — See  Ala.  Evans  v.  Watrous,  2 
Port.  (Ala.)  205;  Madris  v.  Shackleford,  4 
Ala.  493.  Ark.  Sevier  v.  Holliday,  2  Ark. 
512;  Palmer  v.  Ashley,  8  Ark.  75;  Walker 
v.  Scott,  13  Ark.  (8  Eng.)  644.  Oa.  Nlsbet 
v.  Lawson,  1  Ga.  275;  Cox  v.  Sullivan,  7  Ga. 
144,  50  Am.  Dec.  386;  O'Barr  v.  Alexander, 
37  Ga.  195.  111.  Stevens  v.  Walker,  55  111. 
151;  Chase  v.  Heaney.  70  111.  268.  Ind. 
Bougher  v.  Scobey,  23  Ind.  583,  587;  Rellly 
v.  Cavanaugh,  29  Ind.  435.  Me.  Wilson  v. 
Rubs,  20  Me.  421.  Maes.  Gilbert  v.  Williams, 
8  Mass.  51,  5  Am.  Dec.  77;  Caverly  v.  Mc- 
Owen,  123  Mass.  574.  Mich.  Eggleston  v. 
Boardman,  37  Mich.  14.  If.  Y.  Hatch  v.  Fo- 
gerty,  33  N.  Y.  Sup.  Ct.  (1  Jones  &  S.)  166; 
Bowman  v.  Tallman,  27  How.  Pr.  (N.  Y.) 
212;  Estate  of  A.  B.,  1  Tuck.  (N.  Y.  Sur.) 
247.  R.  1.  Holmes  v.  Peck,  1  R.  I.  242.  Tex. 
Morrill  v.  Graham,  27  Tex.  646.    Fed.  Spang- 


ler y.  Sellers,  5  Fed.  882,  894;  Suydam  v. 
Vance,  2  McL.  C.  C.  99.  Eng.  "Kemp  v.  Burt, 
4  Barn.  ft  Ad.  424,  24  Eng.  C.  L.  93;  Lai  die  r 
Y.  Elliott,  8  Barn.  ft  Cr.  738.  10  Eng.  C.  L. 
219;  Godfrey  v.  Dalton,  6  Blng.  460, 19  Eng.  C. 
L.  182;  Pitt  v.  Yalden,  4  Burr.  2060;  Baikie  v. 
Chandless,  3  Camp.  17,  18  Rev.  Rep.  738; 
Montrlou  v.  Jeffreys,  2  Car.  ft  P.  113,  12 
Eng.  C.  L.  50;  Shilcock  v.  Passman,  7  Car. 
ft  P.  289,  32  Eng.  C.  L.  289;  Lamphier  v. 
Phipos,  8  Car.  &  P.  475,  84  Eng.  C.  L.  487; 
Hart  v.  Frame,  6  CI.  ft  Fin.  193,  7  Eng.  Repr. 
(7  H.  L.)  670;  Purves  v.  Landell,  12  CI.  ft 
Fin.  91,  8  Eng.  Repr.  (8  H.  L.)  1332;  Lewis 
v.  Callard,  14  C.  B.  (5  J.  Scott)  208,  78  Eng. 
C.  L.  208;  Parker  v.  Rolls,  14  C.  B.  (5  J. 
Scott)  961,  78  Eng.  C.  L.  690;  Chapman  v. 
Van  Toll,  8  El.  ft  Bl.  396,  92  Eng.  C.  L.  396; 
Lee  v.  Dixon,  3  Fpst  ft  F.  744;  Croshie  v. 
Murphy,  8  Ir.  C.  L.  301;  Hodge  v.  Frame,  8 
Jur.  547;  In  re  Spencer,  71  L.  T.,  N.  S.  808, 
89  L.  J.  Ch.  841;  Elklngton  v.  Holland,  9 
Mees.  ft  W.  658. 


Same— Mistakes  In  advice  given  prior 
to  publication  of  decision  of  supreme  court 
of  his  own  state  establishing  contrary  rule 
does  not  render  attorney  liable  In  damages 
to  his  client. — Citizens'  F.  L.  ft  Sav.  Assoc 
v.  Friedley,  123  Ind.  143,  18  Am.  St.  Rep.  820, 
23  N.  E.  1075. 

60.  "An  attorney  Is  only  liable  for  crassa 
negligentia;  and  it  is  impossible  to  impute 
that  to  defendant  for  not  discovering  defect 
in  memorial  of  an  annuity  which  was  sub- 
sequently held  to  be  a  defect  upon  a  very 

doubtful     construction     of    the    statute." 

Baikie  v.  Chandless,  3  Camp.  17,  20,  18  Rev. 
Rep.  738. 

61.  Lord  Ellenborough  says  in  the  above 
case  that  he  adheres  to  the  cases  cited,  "as 
they  have  been  determined  and  acted  upon"; 
but  remarks  that  he  is  not  prepared  to  say 
that  he  should  have  originally  concurred  in 
them.  The  cases  referred  to  are;  Asken  v. 
Mackreth,  1  Bos.  ft  P.  (N.  R.)  214;  Toldervy 
v.  Allan,  5  Durnf.  &  E.  (6  T.  R.)  480;  Denn 
v.  Dolman,  5  Durnf.  ft  E.  (5  T.  R.)  641; 
Compton  v.  Chandless,  at  Westminster,  1802, 
coram  Le  Blanc. 

62.  Same  —  Negligence    In    drafting    will 

whereby  ultimate  injury  occurs  to  legatee 
is  damnum  absque  injuria,  against  which 
courts  can  not  relieve. — Buckley  v.  Gray, 
110  Cal.  339,  52  Am.  St.  Rep.  88,  42  Pac.  900*. 

«S.  Same  —  Perfect  legal  knowledge  or 
highest  degree  of  skill  in  relation  to  busi- 
ness he  undertakes  is  not  required  of  at- 
torney.— Spangler  v.  Sellers,  5  Fed.  882. 
887. 

See  par.  20,  this  note. 

64.  Lord  Mansfield  says:  "That  part  of 
profession  which  is  carried  on  by  attorneys 
is  liberal  and  reputable  as  well  as  ueeful 
to  public,  when  they  conduct  themselves 
with  honor  and  Integrity;  and  they  ought 
to  be  protected  where  they  act  to  the  best 
of  their  knowledge  and  skill.  But  every 
man  is  liable  to  err,  and  I  should  be  very 
sorry  that  it  should  be  taken  for  granted 
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that  an  attorney  is  answerable  for  every 
error  or  mistake  and  to  be  punished  for  it 
by  being-  charged  with  debt  he  was  em- 
ployed to  recover  for  his  client." — Pitt  v. 
Yalden,  4  Burr.  2060.  See  United  States  M. 
Co.  v.  Henderson,  111  Ind.  24,  34,  12  N.  E. 
88;  Watson  v.  Muirhead,  57  Pa.  St.  161,  98 
Am.  Dec.  213. 

II.    SUBDIVISION  1— SUPPORTING  CON- 
STITUTION. 

65.     Duty    to    support    constitution.  —  By 

this  section  it  is  made  duty,  inter  alia,  of 
an  attorney  and  counselor  at  law  to  sup- 
port the  constitution  of  the  United  States 
and  of  this  state,  and  to  maintain  the  re- 
spect due  to  courts  and  to  judicial  officers. 
Rules  of  duty  are  further  prescribed  in  this 
section  which  are  intended  to  regulate  and 
control  conduct  of  attorney  and  counselor 
with  regard  to  the  public  and  to  those  in 
whose  behalf  attorneys  may  appear  in  court 
and  exercise  their  appropriate  functions.— 
Alpers  v.  Hunt,  86  Cal.  78,  86,  21  Am.  St 
Hep.  17,  24  Pac.  846. 

See,  ante,  8  278  and  note;  also  Part  III, 
this  note. 

III.       SUBDIVISION  2— RESPECT  FOR 
COURTS  AND  JUDICIAL.  OFFICERS. 

€*.     As  to  duty  to  maintain  respect  doe  to 

courts  of  justice  and  judicial  officers  is 
among  duties  imposed  upon  attorneys  by 
statute. — Sears  v.  Star  bird,  75  Cal.  91,  7  Am. 
St.  Rep.  123,  16  Pac.  581. 

See,  also,  pars.  65,  69,  70,  this  note. 

67.  Attorney's  duty  to  maintain  respect 
due  courts  of  justice  and  judicial  officers  is 
one  of  the  duties  of  an  attorney,  and  disre- 
spectful and  contemptuous  Insinuations 
against  the  superior  court  and  the  judge 
thereof  may  constitute  a  contempt  of  the 
appellate  court. — First  National  Bank  of 
Auburn  v.  Superior  Court,  12  Cal.  App.  335, 
349,  107  Pac.  322. 

«8.  Abase  of  Judge  In  brief— Impugning 
motive  or  parity  of  trial  judge  in  brief 
filed  in  supreme  court  on  appeal  is  a  grave 
breach  of  professional  propriety  and  will  be 
treated  by  supreme  court  as  contempt  of 
that  court. — Sears  v.  Starbird,  supra;  In  re 
Philbrook,   105  Cal.   471,  38  Pac.   511,   884. 

6f.  Disrespectful  and  Intemperate  affida- 
vit—The making  and  llllng  of  an  affidavit 
in  a  pending  case  by  an  attorney  at  law 
charging  the  judicial  officers  of  the  state  in 
disrespectful  and  intemperate  language 
with  "criminal,  corrupt  and  wicked  con- 
spiracies," with  being  "criminal  confeder- 
ates." with  colossal  and  confident  insolence," 
with  being  subject  to  "criminal  prosecu- 
tion," and  similar  phrases,  and  describing 
certain  proceedings  in  the  courts  as  "a 
corrupt  deadfall,"  constitutes  a  clear  viola- 
tion of  the  above  section,  and  is  ample 
ground  of  disbarment. — Bar  Association  v. 
Philbrook,  35  Cal.  App.  460,  170  Pac.  440. 

7*.  False  charges  against  Judge— Is  In 
violation   of  oath   required   of   attorney   by 

this    subdivision    for    attorney    of    defeated 


party,  pending  signature  of  findings  In  the 
case,  to  maliciously  Invite  and  procure  pub- 
lication of  false  charges  against  the  judge, 
to  improperly  influence  him  or  unjustly  dis- 
credit his  action  In  the  case,  and  is  cause 
for  disbarment — In  re  Collins,  147  Cal.  8,  81 
Pac.   220. 

71.  Serious  Impropriety  In  dealing  with 
felony  ease— Disbarment. — The  conduct  of  a 
district  attorney  who  was  guilty  of  serious 
improprieties  in  dealing  with  a  felony  case 
in  his  charge,  and  used  abusive  and  offen- 
sive language  regarding  the  judge  of  the 
superior  court,  is  held  to  be  violative  of 
subdivisions  1  and  2  of  the  above  section, 
and  while  not  justifying  disbarment  are 
too  grave  to  justify  dismissal  without  sus- 
pension.— In  re  McOowan,  177  Cal.  93,  170 
Pac.  1100. 

72.  Writing  and  sending  accusatory  let- 
ter—To grand  Jury  or  threatening  and  in- 
sulting letter  in  relation  to  matters  which 
are  subject  of  their  investigation  Is  breach 
of  duty  as  attorney  and  contempt  of  court. 
— Matter  of  Tyler,  64  Cal.  434,  1  Pac.  884. 

IV.  SUBDIVISION   3.— MAINTAIN  LEGAL. 

AND  JUST  ACTIONS,   ONLY. 

73.  As  to  duty  to  admit  fault  of  record 
on  appeal,  where  due  to  clerical  error  in 
transcribing  minutes  of  testimony  in  court 
below.  This  duty  is  Imposed  by  subdivi- 
sions three  and  four  of  this  section  of  code. 
— Grand  Grove  A.  O.  U.  D.  v.  Garibaldi 
Grove,  130  Cal.  116,  123,  62  Pac.  486. 

74.  Duty  to  counsel  or  maintain  such  ac- 
tions or  proceedings  only  as  appear  to  at- 
torney to  be  legal  or  just. — In  re  Stephens, 
84  Cal.  77,  81,  24  Pac.  46. 

75.  Duty    to    defend    Indigent    prisoners, 

when  called  upon  by  court  to  do  so,  when 
not   inconsistent   with   their   obligations   to 
others. — Rowe  v.  Tuba  Co.,  17  Cal.   61. 
See  pars.  6-15,  this  note. 

V.  SUBDIVISION      4— EMPLOY      MEANS 
CONSISTENT  WITH  TRUTH,  ONLY. 

76.  As  to   construction  of  subdivision*— 

A  breach  of  duty  of  an  attorney,  as  defined 
in  subdivision  4  of  above  section  would  con- 
stitute unprofessional  conduct,  and  a  false 
and  unprivileged  publication  charging  such 
conduct  would  be  actionable  per  se,  and  is 
libel  as  defined  in  section  45  of  the  Civil 
Code. — Bonestell  v.  Shaw,  28  Cal.  App.  226, 
151  Pac.  1149. 


77.  Answering  as  guardian  ad  lltei 
Without  order  of  court  appointing  him  as 
such,  attorney  is  guilty  of  contempt. — 
Emeric  v.  Alvarado,  64  Cal.  529,  598,  2  Pac. 
418. 

78.  Bound  to  employ  what  means  to 
maintain  causes. — An  attorney  is  bound  to 
employ  for  purpose  of  maintaining  causes 
confided  to  him,  such  means  only  as  are 
consistent  with  truth,  and  never  to  seek  to 
mislead  judge  or  any  judicial  officer  by  any 
artifice  or  false  statements  of  fact  or  law.— 
Matter  of  Tyler,  64  Cal.  434,  437,  1  Pac.  884; 
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In  re  Guardianship  of  Danneker,  67  Cat  641, 
645,  8  Pac.  614. 

VI.      SUBDIVISION    5— MAINTAIN   CONFI- 
DENCES  INVIOLATE,    ETC. 

70.     Am  to   construction  of  subdivision*— 

The  phrase  "maintain  Inviolate  the  confi- 
dence" is  not  confined  merely  to  noncom- 
munication of  fact 8  learned  in  the  course  of 
professional  employment,  for  the  section 
separately  imposes  the  duty  to  "preserve 
the  secrets  of  his  client." — In  re  Soale,  81 
Cal.  App.  144,  169  Pac.  1065. 


80.  Same— Is  action  for  disbarment  on 
accusation  of  violation  of  duty. — In  an  ac- 
tion for  disbarment  of  an  attorney  based 
upon  a  violation  of  his  duty  as  herein  set 
out,  the  relation  of  attorney  and  client  must 
appear,  that  the  client  reposed  confidence 
in  the  defendant  as  an  attorney  at  law,  and 
that  he  violated  such  confidence. — In  re 
Soale,  81  Cal.  App.  144,  159  Pac.  1065. 

81.  Confidence  reposed  to  be  maintained. 

— Confidence  reposed  in  attorney  to  be 
maintained  Inviolate.  The  obligation  is 
very  high  and  stringent  one,  never  to  be 
relaxed  unless  under  exceptional  circum- 
stances.— In  re  Cowdery,  69  Cal.  82,  85,  58 
Am.  Rep.  545,  10  Pac.  47. 
See  par.  88,  this  note. 

82.  Same  —  Privileged       communications 

from     client     to     his     attorney. — See,     post, 
8  1881,  subdivision  2  and  note. 

88.  Same— Secrets  to  be  preserved  In- 
violate* where  communicated  to  attorney  in 
his  professional  capacity. — Valentine  v. 
Stewart,  15  Cal.  387;  Gallagher  v.  William- 
son, 23  Cal.  331,  83  Am.  Dec.  114;  Kisllng 
v.  Shaw,  33  Cal.  425,  91  Am.  Dec.  644;  Peo- 
ple v.  Atkinson,  40  Cal.  284. 

84.  Dealing;*  between  attorney  and  client 
—In  general. — An  attorney  dealing  with  a 
person  about  to  become  a  client,  as  to  his 
contract  for  payment  for  services,  occupies 
no  different  position  than  any  other  two 
persons  contracting  for  payment  of  serv- 
ices. Whenever  an  attorney  for  his  own 
benefit  deals  with  his  client,  in  regard  to 
property  that  Is  the  subject  of  his  employ- 
ment, he  is  in  a  hostile  attitude  to  his 
client,  bat  Is  still  bound  to  exercise  the  ut- 
most good  faith  toward  his  client  in  such 
transaction,  and  the  burden  is  upon  him  to 
rebut  the  presumption  of  undue  influence. 
It  is  only  when  he  openly  assumes  a  hostile 
attitude  that  his  transactions  with  his  client 
will  be  free  from  the  presumption  of  undue 
influence  on  the  part  of  the  attorney. — 
Black  v.  Riley,  20  Cal.  App.  199,  128  Pac. 
764,  765. 

As  to  dentins;*  between  attorney  and 
client  generally,  see  2  R.  C.  L  966,  fi§  42-46. 

As  to  fidelity  in  dealings  between  attor- 
ney and  client*  see  pars.  81,  88,  this  note. 

86.  Same— "Attorney  nndcr  no  actual  in- 
capacity to  deal  wltb  or  purchase  from  his 
client.  All  that  is  required,  where  the  rela- 
tion   of    confidence    exists,    and    where    the 


questioned  transaction  has  a  bearing  upon 
that  relationship,  Is  a  clear  showing  that 
there  was  no  abuse  of  confidence  and  bo 
advantage  taken." — Stieglits  v.  Settle,  175 
Cal.  121,  165  Pac.  486,  following  doctrine  in 
Felton  v.  Le  Breton,  92  Cal.  457,  28  Pac 
490;  Cox  v.  Delmas,  99  CaL  104,  33  Pao.  836; 
approving  Vanasse  v.  Reid,  111  Wis.  303,  87 
N.  W.  192.  See  Montesquieu  v.  Sandys,  13 
Ves.  313. 

See  par.  90,  this  note. 

See,  also,  2  Pomeroy's  Equity  Jurispru- 
dence, 4th  ed.,  6  960;  I  Story's  Bq.  Jur. 
8  313. 

As  to  right  of  attorney  to  deal  with 
olient,  see  2  R.  C.  L.  966,  55  42  et  seq. 

As  to  right  of  attorney  to  acquire  ad* 
Terse  interest  in  subject- matter  of  employ- 
ment, 2R.C.  L  970,  55  47-50. 


8*.  Fidelity  of  attorney  to  client— In 
general. — The  fidelity  of  an  attorney  to  his 
client  under  all  circumstances,  is  one  of 
principal  obligations  of  attorney. — Matter 
of  Cowdery,  69  Cal.  32,  35,  58  Am.  Rep.  545, 
10  Pac.  47. 

See  par.  74,  this  note. 

As  to  right  of  attorney  to  represent  con- 
flicting interests,  see  2  R.  C.  L.  973,  55  51-53. 

87.  Obligation  very  high  and  stringent 
one,  and  if  ever  relaxed  it  is  only  under 
very  exceptional  circumstances,  which  rarely 
occur.  The  public  is  interested  in  strict 
maintenance  of  this  obligation,  for  with- 
out it  there  can  be  no  assurance  that  the 
duties  which  devolve  upon  such  officials  as 
ministers  of  justice  will  be  properly  dis- 
charged.— Matter  of  Cowdery,  69  CaL  32,  36, 
58  Am.  St.  Rep.  545,  10  Pac.  47. 

88.  Same — Attorney  dealing;  with  his 
client  is  bound  to  the  utmost  good  faith  and 
has  burden  of  showing  transaction  was  fair 
and  equal. — Valentine  v.  Stewart,  15  Cal. 
887;  Kisllng  v.  Shaw,  33  Cal.  425,  440,  91 
Am.  Dec.  644;  Felton  v.  Le  Breton,  92  Cal. 
457,  469,  28  Pac.  490;  Cox  v.  Delmas,  99  Cal. 
104,  33  Pac.  836. 

See,  also,  pars.  49,  84,  85,  89,  this  note. 

89.  Same— Same— Courts  will  scrutinise 
such  dealings  very  closely  to  see  that  no 
undue  advantage  has  been  taken  of  client. 
— Ala.  Lecatt  v.  Sallee,  3  Port.  116,  29  Am. 
Dec.  249.  Conn.  Mills  v.  Mills,  26  Conn.  213; 
Nichols  v.  McCarthy,  53  Conn.  299,  321,  55 
Am.  Rep.  105.  111.  Jennings  v.  McConnel,  17 
111.  148;  Morrison  v.  Smith,  130  111.  804,  23 
N.  E.  241;  Elmore  v.  Johnson,  143  HI.  513, 
36  Am.  St.  Rep.  401,  32  N.  E.  413.  Ind.  Pat- 
terson v.  Board  of  Commissioners,  18  Ind. 
141.  Iowa.  Harper  v.  Perry,  28  Iowa  67. 
Kan.  Yeamans  v.  James,  27  Kan.  196;  Cun- 
ningham v.  Jones,  37  Kan.  477,  1  Am.  St. 
Rep.  257,  16  Pac.  572.  Me.  Dunn  v.  Record, 
63  Me.  17.  Mich.  Gray  v.  Emmons,  7  Mich. 
532.  If.  H.  Whipple  v.  Barton,  68  N.  H.  613. 
N.  Y.  Starr  v.  Vanderheyden,  9  John.  258,  6 
Am.  Dec.  275;  Nesbit  v.  Lockman,  84  N.  Y. 
167;  Whitehead  v.  Kennedy,  69  N.  Y.  462, 
466;   Evans  v.  Ellis,  5  Den.   640;   Howell  v. 
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Ransom,  11  Paige  Ch.  538.  Ore.  Bingham  v. 
Salene,  15  Ore.  208,  3  Am.  St.  Rep.  152,  14 
Pac.  523.  P«.  Henry  v.  Raiman,  25  Pa.  St. 
354.  64  Am.  Dec.  703.  S.  C.  Miles  v.  Erwln, 
1  McC.  Ch.  624,  16  Am.  Dec.  623.  Tex.  Wat- 
erbury  v.  City  of  .Laredo,  68  Tex.  665,  677,  5 
S.  W.  81;  Cooper  v.  Lee,  75  Tex.  114,  121,  12 
S.  W.  483.  Fed.  Savery  v.  Sypher,  73  U.  S. 
(6  Wall.)  157,  18  L.  ed.  822;  Rogers  v.  Mar- 
shall, 2  McC.  C.  C.  87,  13  Fed.  59;  United 
States  v.  Coffin,  83  Fed.  337,  844. 
See  par.  49,  this  note. 

90.  Same— Same— Mere  relation  of  at- 
torney and  ellent  existing,  however,  and 
fact  that  claim  ought  to  be  looked  upon 
with  suspicion,  will  not  warrant  appellate 
court  in  saying  verdict  sustaining  claim  (a 
note)  was  not  justified,  there  being  strong 
evidence  that  there  was  consideration 
therefore. — Cousins  v.  Partridge,  79  Cal. 
224,  21  Pac.  745. 

See,  also,  par.  85,  this  note. 


91.  Same  —  Same  —  Undne     influence. — A 

prima  facie  case  In  support  of  the  defense 
in  an  action  of  foreclosure  that  the  note  and 
mortgage  were  procured  by  undue  influence 
is  made  out  by  proof  that  the.  attorney 
prior  to  and  at  the  time  he  took  the  note 
and  mortgage  was  acting  as  attorney  for 
the  client. — Metropolis  Trust  &  Sav.  Bank 
v.  Monnier,  147  Pac.  265. 
See,  also,  par.  89,  this  note. 

92.  The  establishment  of  undue  influ- 
ence in  such  a  case  does  not  render  the 
note  and  mortgage  void  in  the  extreme 
sense  of  the  term,  as  the  transaction  would 
be  voidable  merely  and  the  instruments  not 
canceled  except  upon  equitable  conditions, 
such  as  the  payment  to  the  attorney  of  the 
fair  value  of  the  contracts  surrendered 
upon  the  giving  of  the  note  and  mortgage. 
Metropolis  Trust  &  Sav.  Bank  v.  Monnier, 
49  Cal.  Dec.  377,  147  Pac.  265. 

93.  In  such  an  action,  where  after  sub- 
mission of  the  cause  and  before  its  deter- 
mination, the  differences  between  the  at- 
torney and  client  touching  the  value  of  the 
services  and  her  execution  of  the  note  and 
mortgage,  in  payment  therefor  are  ad- 
justed and  settled,  and  the  defenses  of  un- 
due influence,  menace,  fraud,  duress,  and 
lack  of  consideration  thus  disposed  of,  it  is 
an  abuse  of  discretion  to  deny  a  motion  to 
reopen  the  case  to  permit  the  introduction 
of  evidence  of  such  matters,  on  the  ground 
that  the  attorneys  for  the  plaintiff  had 
failed  to  use  proper  diligence  in  securing 
knowledge  of  the  compromise  and  adjust- 
ment.— Metropolis  Trust  &  Sav.  Bank  v. 
Monnier,  49  Cal.  Dec.  377,  147  Pac.  265. 


•4.     Same— Consultation  without  retainer 

as  to  charges  to  be  made  for  commencement 
and  prosecution  of  action,  and  charges  and 
terms  named  by  attorney  are  not  accepted 
by  person  consulting  him,  relation  of  at- 
torney and  client  does  not  arise,  and  at- 
torney thus  consulted  is  at  liberty  to  accept 
retainer  and  employment  from  other  side  of 


the    cause. — Hicks    v.    Drew,    117    Cal.    305, 
307,  308,  49  Pac.  189. 
See  par.  49,  this  note. 

95.  Same— Dnty  to  communicate  facts.— 

It  is  duty  of  attorney  at  law,  employed  to 
prosecute  or  defend  an  action,  to  communi- 
cate to  his  client  any  and  all  Information 
he  may  acquire  in  relation  to  the  subject- 
matter  of  the  suit;  he  will  be  presumed  to 
have  performed  this  duty,  and  any  knowl- 
edge or  notice  which  comes  to  him  re- 
garding such  subject-matter  while  acting 
in  such  capacity  will  be  regarded  as  con- 
structive notice  to  his  client. — Bierce  v.  Red 
Bluff  H.  Co.,  31  Cal.  160,  165,  166;  Wltten- 
brock  v.  Parker,  102  Cal.  93,  101,  41  Am.  St 
Rep.  172,  36  Pac.  374.     See  Donald  v.  Beals, 

57  Cal.  399;  Watson  v.  Sutro,  86  Cal.  500, 
517,  24  Pac.  172,  25  Id.  64;  Williamson  v. 
Brown,  15  N.  Y.  354,  359;  The  Distilled 
Spirits,  78  U.  S.  (11  Wall.)  356,  sub  nom. 
Harrington  v.  United  States,  20  L.  ed.  167. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  6  18  and 
note. 

As  to  facts  already  within  his  knowledge, 

see  par.  97,  this  note. 

96.  Same— .Same— Where  a  Arm  of  at- 
torneys are  thus  employed  in  a  cause,  no- 
tice to  one  of  them  is  notice  to  the  client. 
— Wittenbrock  v.  Parker,  102  Cal.  93,  101, 
41  Am.  St.  Rep.  172,  36  Pac.  374. 

97.  Same  —  Same  —  Knowledge  attorney 
had  prior  to  a  special  employment  as  an  at- 
torney in  the  cause,  relative  to  the  subject- 
matter,  is  not  constructive  notice  to  the 
client. — Wittenbrock  v.  Parker,  102  Cal.  93, 
101,  41  Am.  St.  Rep.  172,  86  Pac.  374. 

98.  Same— Employment  by  agent  of  an- 
other.— Where  agent  for  another  person 
employs  attorney  for  such  other,  relation 
of  attorney  and  client  does  not  arise  be- 
tween such  agent  and  attorney  thus  em- 
ployed.— Porter  v.  Peckham,  44  Cal.  204, 
208,  209. 

99.  As  supporting  same  principle,  see 
Bates  v.  American  Mortg.  Co.,  37  S.  C.  88, 
101,  16  S.  E.  883. 

100.  Same— Having  been  employed  by  and 
acted  as  attorney  for  one  party  to  suit  and 
having  opportunities  for  knowing  facts  of 
his  client's  cause,  attorney  can  not  go  over 
to  other  side  and  render  assistance  to  ad- 
verse party. — Valentine  v.  Stewart,  15  Cal. 
387;   In  re  Cowdery,   69   Cal.   32,   50,   67,   58, 

58  Am.  Rep.  545,  10  Pac.  47.  See  De  Cells 
v.  Brunson,  53  Cal.  372;  In  re  Boone,  83  Fed. 
944.  952,  955. 

101.  Having  acted  as  attorney  for  one 
side  on  former  trial,  court  will  not  permit 
him  to  act  on  other  side  on  subsequent  trial 
of  same  cause. — Weldekind  v.  Tuolumne 
Co.  W.  Co.,  74  Cal.  386,  5  Am.  St.  Rep.  446, 
19  Pac.  173. 

102.  Same— Same— Disbarment  for  snch 
acts. — As  to,  see,  post,  6  287  and  note. 

103.  Relation  between  attorney  and 
client.— Confidential  relation  and  any  con- 
tract made  between   them  whereby   the  at- 
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torney  gains  an  advantage  is  presumed  to 
have  been  obtained  by  his  undue  influence 
over  the  client- — Cooley  v.  Miller  &  Lux, 
156  Cal.- 510,  523,  105  Pac.  981. 

104.  Same — Fiduciary  relatlom  of  klffkest 
character  and  binds  the  attorney  to  the 
most  conscientious  fidelity — uberrima  fides, 
and  is  one  which  precludes  the  attorney 
from  obtaining;  any  personal  advantage  by 
abusing  the  confidence  reposed  in  him  by 
his  client. — Matter  of  Danford,  157  Cal.  425, 
429,  108  Pac.  822. 


and  knew  that  he  was  not  in  a  position  to 
perform  is  a  plain  breach  of  the  obligation 
of  fidelity  imposed  upon  an  attorney  by  law 
and  by  his  employment  as  an  attorney. — 
Matter  of  Danford,  157  Cal.  425,  429,  108 
Pac.  822. 

109.  Same— Where  oae  assumes  to  act  as 
an  attorney  for  another,  although  not  ad- 
mitted to  practise  in  the  courts,  the  rules 
governing  the  technical  relations  of  attor- 
ney and  client  apply  as  fully  and  forcibly 
as  if  he  had  been  admitted  to  practise  be- 
fore such  relation  was  assumed. — Sangui- 
nettl  v.  Rossen,  12  Cal.  App.  623,  631,  107 
Pac.  560. 

VII.   SUBDIVISION  6 — ABSTAIN  FROM  OB- 
JECTIONABLB  PERSONALITIES,  ETC. 

110.  Dnty  of  attorney— To  advance  no 
fact  prejudicial  to  the  honor  or  reputation 
of  party  or  witness,  unless  required  by  jus- 
tice of  cause  committed  to  his  charge. — In 
matter  of  Tyler,  64  Cal.  434,  437,  1  Pac.  884. 

111.  Same — To  abstain  from  offensive 
personalties. — An  attorney  is  by  duty  obli- 
gated to  abstain  from  offensive  personal- 
ities.— In  matter  of  Tyler,  64  Cal.  434,  437, 
1  Pac.  884;  In  re  Philbrook,  105  Cal.  471,  38 
Pac.  511,  884. 

Vin.     SUBDIVISION  7.— NOT  TO  ENCOUR- 
AGE CORRUPT  ACTIONS,  ETC. 

112.  Not  to  enconraa*e  commencement  of 
action  from  Improper  motive*  etc* — An  at- 
torney is  bound  by  his  duty  not  to  encour- 
age commencement  or  continuance  of  ac- 
tion or  proceeding  from  any  corrupt 
motive  or  from  passion  or  interest — In  re 
Stephens,  84  Cal.  77,  82,  24  Pac.  46. 

§  283.    AUTHORITY.    An  attorney  and  counselor  shall  have  authority : 

1.  To  bind  his  client  in  any  of  the  steps  of  an  action  or  proceeding  by  his 
agreement  filed  with  the  clerk,  or  entered  upon  the  minutes  of  the  court  and 
not  otherwise; 

2.  To  receive  money  claimed  by  his  client  in  an  action  or  proceeding  during 
the  pendency  thereof,  or  after  judgment,  unless  a  revocation  of  his  authority  is 
filed,  and  upon  the  payment  thereof,  and  not  otherwise,  to  discharge  the  claim 
or  acknowledge  satisfaction  of  the  judgment. 

History:    Enacted  March  11,  1872;   amendment  approved  April  L 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  67. 


105.  Same — Same — Am  attorney  should  be 
a  paraa-on  of  candor,  fairness,  honor,  and 
fidelity  in  all  his  dealing's  with  those  who 
place  their  trust  In  his  ability  and  integrity, 
and  he  will  at  all  times  and  under  all  cir- 
cumstances be  held  to  the  full  measure  of 
what  he  ought  to  be. — Sanguinetti  v.  Ros- 
sen, 12  Cal.  App.  623,  630,  107  Pac.  560. 

106.  Same— Same— Borden  of  proof  la 
upon  attorney  in  all  cases  concerning*  con- 
tracts between  him  and  his  client  to  show 
affirmatively  the  most  perfect  good  faith, 
absence  of  undue  influence,  a  fair  price, 
knowledge,  intention,  and  freedom  of  action 
by  the  client,  and  also  that  he  gave  his 
client  full  information  and  disinterested  ad- 
vice.— Cooley  v.  Miller  &  Lux,  156  Cal.  510, 
524,  105  Pac.  981. 

107.  Same— Grant  by  devisee  or  heirs  of 
Interest  In  estate  to  attorney  in  considera- 
tion of  services  already  rendered  and  to  be 
rendered  held  to  be  an  absolute  assignment 
and  not  a  mortgage. — Cooley  v.  Miller  & 
Lux,  156  Cal.  510,  523,  105  Pac  981. 

108.  Same — Indndna*  client  to  pay  aim  a 
lara-e  ran  for  services  which   he   was  not 


AUTHORITY  OP  ATTOBNEY. 
L  In  General,  1-18. 
n.  Authority  or  an   Attorney  —  Gener- 

ALLY,"l9-91. 

m.  Instances  of  What  an  Attorney  May 
Do,  92-297. 

IV.  Instances  of  What  an  Attorney  May 
Not  Do,  298-353. 

L  In  General. 

1-  3.  As  to  construction  of  section. 

4,5.  Agreements  and  stipulations  of  at- 
torneys— To  bind  their  clients. 


6.  Same — Admission  of  counsel  in  open 

court. 

7.  Same  —  Verbal  stipulation  —  Made 

during  progress  of  trial. 

8, 9.  Same — Same — Same — As  to  how  far 
regarded. 

10.  Same — Same  —  Same  —  Acted  on  — 

Not   filed   and   not   denied  —  En- 
forced, when. 

11.  Same — Same — Same— As    to    taking 

judgment  by  default. 

12.  Same — Same — Same  —  For    continu- 

ance of  cause. 
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13.  Same — Same — Same  —  That  answer 
on  file  shall  be  answer  to  amended 
complaint. 

14-16.  Same — Same — Same  —  Where  terms 
of  disputed. 

17.  Same — Written  agreement — Not  filed 

— Enforced,  when. 

18.  Duties,  privileges  and  powers  of  at- 

torneys— All  subject  to  regulation 
and  control  by  legislature. 

H.  Authority  of  Attorney — Generally. 

19-  21.  As  to  nature  of  relation  of  attorney 
and  client. 

22.  Attorney  in  fact 

23-25.  Authority  peculiar  to  his  character 
as  attorney. 

26.  Same — By  license  of  court. 

27,28.  Same — Implied  authority  —  In  gen- 
eral. 

29, 30.  Same— Same— To  appear. 

31,32.  Same — Same — To  represent  client. 

33-35.  Same  —  Presumption  of  attorney's 
authority. 

36-  38.  Same— Several  defendants  appearing 
by  different  attorneys. 

39.  Same — Same — Notice  of  motion  for 

new  trial. 

40.  Same — Same— Notice   of  appeal   to 

supreme  court. 
41,42.  Same — Unauthorized  appearance. 
43.  Same  —  Warrant  of  attorney  — Was 

formerly  method  of  employment. 
44,45.  Same — Same— Parol   employment  is 

now  sufficient. 

46.  Duty  of  attorney — To  communicate 

information. 

47.  Firm  of  attorneys — Employment  of. 

48.  Same — Death  of  one  member. 

49.  Same — Same — Contingent  fee. 

50, 51.  Same  —  Same  —  Surviving  partner 

must  complete. 
52-54.  Same — Notice  to  one  member. 

55.  General  authority— As  to  generally. 
56-58.  8ame — Exclusive    control    of    cause 

and  proceedings. 

59,60.  Same  —  Same  —  Extends  to  general 
management  of  cause. 
61.  8ame — Same — Employment  to  collect 
debt. 

62-65.  Same — Implied  authority. 

66.  Same  —  Notice  of  motion  for  new 
trial. 

67-  71.  Inquiry  into  authority  of  attorney- 
May  be  made. 

72-  74.  Same — Motion  to  dismiss. 

75-  80.  Same — What  must  be  established. 

81.  Lien  for  fee— Attorney  has  no  lien 

in  this  state. 

82.  Neglect    of    attorney  —  EfTect    on 

client's  interest. 


83.  Substitution  of  attorneys — As  to  gen- 

erally. 

84.  Termination  of  authority — Of  an  at- 

torney. 
85-  87.  Same — As  to  under  general  retainer. 

88.  Same — A  year  and  a  day. 
89-  91.  Same — Death  of  client. 

IIL  Instances  of  What  an  Attorney  May 
Do. 

92, 93.  Acknowledgment — Service  of  papers. 

94.  Acknowledgment  of  satisfaction  of 

judgment. 

95.  Admission  of  fact— Made  in  course 

of  trial. 

96.  Same — Admissions  or  statements  in 

pais. 

97.  Same — Loose  declarations  in  conver- 

sation. 

98.  Same — Must  be  express  and  formal. 

99.  Same — Written  admissions. 

100.  Admission  of  service  of  papers. 

101.  Same — Admission  of  service  in  two 

modes. 

102.  Affidavit — Of  merits — Attorney  may 

make,  when. 

103.  Agreement — Authority  to  make. 

104.  Same — Agreement  or  stipulation  as 

to  conduct  of  trial. 

105.  Same — In  writing — To  be  filed. 

106- 110.  Same  —  Verbal   agreement  —  To   be 
entered  in  record. 

111.  Same  —  Signed  by  client  —  Disre- 

garded. 

112.  Same — To  continuance. 

113.  Same — When  out  of  authority. 

114.  Appeal — As  to  generally. 

115, 116.  Same — Attorney  ad  hoc,  signing  ap- 
peal bond. 

117.  Approve  receipt — For  attached  prop- 

erty. 

118.  Assent — To  assignment  for  benefit  of 

creditors. 

119, 120.  Arbitration — Submission  to. 

121.  Same — Against  client's  wishes. 

122.  Same — Client    may    revoke    submis- 

sion, when. 

123.  Same  —  Attorney    may    not    make 

award. 

124, 125.  Same — Changing  time  of  submission 
and  making  award. 

126.  Attachment — Authority  to  levy. 

127.  Same — Approve  receipt  taken  for  at- 

tached property. 

128.  Same — Employed  to  collect. 

129.  Same  —  Same  —  May  confess  judg- 

ment. 

130.  Commence  second  action. 
131, 132.  Confess  judgment. 

133.  Consent — To  setting  judgment  aside. 

134.  Same — Same — Default  judgment. 
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135, 136.  Same — To  decree. 

137.  Same — To  appointment  of  receiver. 

138.  Same — To  sale  of  perishable  prop- 

erty. 

130, 140.  Same — To  order  of  court. 

141.  Defend  —  Against    replevin    of    at- 

tached property. 

142.  Delay  return  of  execution. 

143.  Same — Stay  execution. 

144.  Demand  payment — Of  administrator. 

145- 150.  Direct   levy  —  And   disposition   of 
property. 

151.  Same — May  direct  postponement  of 

sale. 

152.  Direct   sheriff — To  withdraw  under 

fieri  facias. 

153.  Same  —  To    depart    from    ordinary 

course. 

154.  Discharge  defendant  from  arrest. 
155- 157.  Dismiss  or  discontinue  action. 

158.  Elect — In  alternative  judgment. 

159.  Employ  printer  to  print  briefs. 

160.  Enforce  judgment — Continued  under 

his  retainer. 

161.  Same — When  authority  revoked. 

162.  Same  —  Same  —  Death  of  client  re- 

vokes power. 

163.  Enter  remittit  damnum. 

164, 165.  Execution — Attorney  to  prosecute — 
Authority  to  take  out. 

166.  Same  —  Same  —  Same  —  To    permit 

sheriff  to  renew. 

167.  Same — Same — Directing  sheriff. 

168.  Same — Same — Staying  execution. 

169.  Same — Attorney  to  defend — Receiv- 

ing proceeds  of  execution. 

170.  Same — Prorating  proceeds. 

171.  Indemnity  bond — In  attachment  and 

injunction  —  Giving    in    client's 
name. 

172.  Same — Same — In  attachment. 

173.  Same — Same — In  injunction. 

174.  Same — To  sheriff  on  levy  of  execu- 

tion. 

175, 176.  Nonsuit — Agreement  to. 

177.  Receive  payment  —  Receipt  and  re- 

lease. 

178.  Same — Payment  to  attorney's  clerk. 

179.  Same — Partial  payments. 

180- 182.  Same — Attorney  discharged,  author* 
ity  revoked. 

183.  Receive  payment  of  mortgage  —  As 

to  generally. 

184.  Same — Death  of  mortgagee. 

185, 186.  Receive  payment  and  give  satisfac- 
tion— After  judgment. 

187, 188.  Same — Release  without  payment. 

189.  Same — Employed  to  get  court's  per- 

mission to  sell. 

190.  Same — Money  only  can  be  received. 


191, 192.  Same  —  Same  —  Lawful    money    of 
standard  value. 

193, 194.  Same — Same — Part  cash  and  part  se- 
curity. 

195.  Same — Same — In  judgment  for  land. 

196.  Receive  seizin  of  land. 

197.  Receipt  for  payment. 

198-  200.  Recognizance  on  appeal — May  sign 
in  client's  name. 

201.  Refer  cause — An  attorney  may. 

202.  Release  property  attached  —  As  to 

generally. 

203.  Same — But  not  garnishee. 

204.  Release  judgment. 

205.  Remittit  damnum — May  enter. 

206.  Retraxit — At  common  law. 

207.  Same— California  rule. 

208.  Sign  appeal  bond. 
209-211.  Sign  pleadings. 

212.  Stay  execution — In  general. 

213.  Same — Direct  as  to  manner  of  en- 

forcing. 

214,215.  Stipulation  by  attorney  —  Authority 
to  enter  into. 

216.  Same  —  Same  —  Acknowledgment  of 
notice  of  appeal. 

217,218.  Same — In  foreclosure  suit. 

219.  Same— To  be  in  writing— Piling. 

220,  221.  Same— Oral  stipulation  —  Sufficient, 
when. 

222.  Same — Can  not  pass  title  to  lands. 

223.  Same — To  abide  event. 

224.  Same — Same  —  Premature  judgment 

setting  aside. 

225.  Same — Same — Judgment  reversed  — 

Not  functus  officio. 

226.  Same— Before  suit— Binding,  when. 

227.  Same  —  Compromise  —  Attorney  has 

no  authority. 

228,229.  Same— Same— Against  objection  of 
client. 

230.  Same — Same — Holmes  v.  Rogers,  dis- 

tinguished. 

231.  Same — Continuance  for  term. 

232.  Same— That   court   may   find   addi- 

tional facts. 

233.  Same — That    damages   may   be   as- 

sessed in  currency. 

234.  Same  —  That    depositions    may    be 

read  in  evidence. 

235.  Same — Same — Taken  in  another  ac- 

tion. 

236.  Same  —  Same  —  Does  not  estop  to 

show  character  of  title,  when. 

237.  Same — Dismissal  of  action  by  attor- 

ney of  record. 

238.  Same — Dismissal  of  appeal  by. 

239.  Same — As  to  error  in  record. 

240.  Same — That  exception  duly  made. 

241,  242.  Same  —  Extending  time  for  giving 
notice. 
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243. 

244. 
245,  246. 

247. 
248,  249. 
250,  251. 

252. 

253. 

254. 

255. 

256. 
257,  258. 
259,  260. 

261,  262. 

263. 

264. 

265. 

266. 

267-  271. 
272. 

273-  275. 
276,  277. 


278. 
279. 

280. 
281. 
282-  284. 
285. 
286. 
287. 

288,  289. 

290. 
291,  292. 

293. 

294. 

295. 

296. 

297. 
C.  C.  P.— 


Same — Of  facts  upon  which  cause 
shall  be  determined. 

Same — Same — On    submission   of   a 
controversy  without  action. 

Same — Same — Judgment-roll  on  ap- 
peal. 

Same— Giving  time  to  file  brief  on 
appeal — Effect. 

Same — That  judgment  or  order  may 
be  entered. 

Same  —  Same  —  Consent  order  over- 
ruling demurrer. 

Same — Same — That  motion  for  new 
trial  be  denied. 

Same — Same — Same  —  Eule  inappli- 
cable, when. 

Same — Same — To   facilitate  appeal, 
reviewed. 

Same — That  no  error  in  record  prej- 
udicial to  appellant. 

Same — Reference. 

Same — That  service  in  time. 

Same — That  notice  of  appeal  filed 
and  served. 

Same  —  Same  —  Filing  notice  indis- 
pensable to  appeal. 

Same — Same  —  Same  —  When    prin- 
ciple not  applicable. 

Same — As  to  statement  on  appeal — 
Equivalent  to  certification,  when. 

Same — Same — As   to   judgment-roll, 
etc. — Amendment. 

Same  —  Same  —  Presumption  as  to 
regularity. 

Same — Same — As  to  transcript. 

Same — Same — As    to    filing  —  Does 
not  relieve  of  duty  to  file. 

Same — Same — What    does   not   con- 
stitute. 
Same  —  Made   in   supreme   court  — 

Considered     motion     to     dismiss! 
when. 

Same — Same— Of  dismissal. 

Same — Same  —  Consenting  to  judg- 
ment. 

Same — Same — Submitting  appeal. 

Same — Taking  place  of  pleadings. 

Same — Waiving  technical  advantage. 

8ame — Waiving  findings. 

Same — Waiving  all  errors. 

Same — Waiving  signature  to  bill  of 
exceptions. 

Stipulations  by  party — Disregarded. 

Sue  out  scire  facias. 

Sue  out  supplementary  proceedings. 

Verify  pleadings,  etc. 

Waive  right  of  appeal. 

Waive  verification. 

Waive  judgment  by  default. 

Waive  technical  advantage* 
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IV.  Instances  op  What  An  Attorney  May 
Not  Do. 

298.  Abandon   case   without   cause— And 

on  reasonable  notice. 

299.  Accept  less  than  amount. 

300.  Accept  money  instead  of  land. 

301.  Acknowledge     service     of     original 

process. 

302-  304.  Assign  or  transfer — Claim  held  for 
collection. 

305.  Authorize  sheriff  to  conduct  business 

attached. 

306.  Bid  at  execution  sale. 

307-  311.  Compromise  or  settle  action. 

312.  Same — Claim  for  mesne  profits. 
313,314.  Same— English  rule. 

315.  Confess  judgment. 

316.  Consent  to  setting  aside  judgment. 

317.  Same — Judgment  by  default. 
318-  320.  Delegate  authority. 

321,322.  Same — Employ  assistance — Expense. 

323.  Direct   sheriff   to  continue  business 

attached. 

324.  Direct  what  property  to  be  sold  on 

execution. 

325.  Discharge   defendant   from   custody 

on  capias  ad  satisfaciendum. 

326.  Indorse  note  held  for  collection. 

327.  Enter  retraxit — At  common  law. 
328,329.  Same— California  rule. 

330.  Execute  replevin  bond. 

331.  File  disclaimer. 

332.  Give  time  or  day  for  payment  of 

claim. 

333, 334.  Grant  stay  of  execution. 

335.  Receive  part  of  judgment  in  full. 

336.  Release  debtor  without  payment. 

337,  338.  Release  defendant  from  custody  on 
execution. 

339.  Release  garnishee. 

340.  Release  client  ;s  judgment. 

341.  Release  levy  on  personalty. 

342.  Release  lien  on  defendant 's  property. 

343.  Release  party  from  liability. 

344.  Release  property  from  levy. 
345,346.  Release  surety — As  to  generally. 

347.  Same — In   suit   on   promissory   note 

against  indorser. 

348.  Retraxit — Entering. 

349.  Satisfy  judgment  without  payment. 

350.  Settle  action. 

351.  Substitute  land  for  money. 

352.  Withdraw  answer  —  For   failure   to 

pay  fee. 

353.  Withdraw   from    case   without   just 

cause — Notice. 

I.     IN  GENERAL. 

1.     As    to    construction    of   section. — "The 
object  of  this  section  is  that  whenever  at- 
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torney  shall  enter  Into  agreement  for  pur- 
pose of  binding  his  client  there  shall  be 
such  record  thereof  as  will  preclude  any 
question  concerning  its  character  or  effect 
and  that  extent  of  agreement  may  be  as- 
certained by  the  record, — if  oral,  that  it 
shall  be  entered  in  the  minutes,  and  if 
written,  that  it  shall  be  filed  with  clerk. 
It  is  not  intended  to  enlarge  or  abridge 
authority  of  attorney,  but  only  to  prescribe 
manner  of  Its  exercise." — Smith  v.  Whittier, 
95  Cal.  279,  287,  288,  30  Pac.  529.  See  Preston 
v.  Hill,  50  Cal.  43,  53,  19  Am.  Rep.  647;  Rec- 
lamation District  v.  Hamilton,  112  Cal.  603, 
609,  44  Pac.  1074. 

2.  It  was  not  intended  to  give  this  sec- 
tion such  a  literal  construction  as  would 
greatly  retard  the  business  of  the  court  and 
lead  to  absurd  consequences,  or  that  every 
admission,  consent,  or  agreement  made  in 
the  course  of  the  trial  would  either  have  to 
be  reduced  to  writing  or  filed  with  the 
clerk  or  by  the  clerk  entered  into  its  min- 
utes. Such  a  construction  was  never  in- 
tended.—Continental  Building  &  L.  Assoc. 
v.  Woolf,  12  Cal.  App.  725,  730,  108  Pac.  729. 

3.  Held  to  apply  only  to  the  "steps  of  an 
action,"  and  not  to  be  applicable  to  a  con- 
tract entered  into  before  the  institution  of 
the  suit  in  which  the  services  were  ren- 
dered was  Instituted. — Ephraim  v.  Pacific 
Bank,  149  Cal.  223,  86  Pac  507. 

4.  Agreements  and  stipulations  of  at- 
torneys—To bind  their  clients,  must  be  in 
writing  or  entered  on  the  minutes. — Bork- 
heim  v.  North  British  &  M.  Ins.  Co.,  38  Cal. 
623,  628;  Merrltt«v.  Wilcox,  52  Cal.  238,  240; 
Ex  parte  Clarke,  62  Cal.  490;  Blackwood  v. 
Cutting  Packing  Co.,  71  CaL  461,  465,  12 
Pac.  498;  Simpson  v.  Budd,  91  Cal.  488,  490, 
27  Pac.  758;  McLaughlin  v.  Clausen,  116 
CaL  487,  491,  48  Pac.  487;  Reither  v.  Mur- 
dock,  135  Cal.  197,  201,  67  Pac  784. 

See  pars.  214  et  seq.  this  note. 

6.  The  above  section  has  reference  only 
to  executory  agreements;  it  does  not  apply 
to  cases  where,  by  verbal  stipulation,  one 
party  has  received  an  advantage  to  secure 
which  he  entered  into  such  verbal  stipula- 
tion or  another  party  has  given  up  some 
right  or  lost  some  advantage  thereby,  and 
it  would  be  inequitable  to  insist  stipula- 
tion Invalid  because  not  entered  on  minutes 
of  court. — Daneri  v.  Gaszola,  2  CaL  App. 
351,  83  Pac.  455. 

See  pars.  106-110,  this  note. 

6.  Same— Admissions  of  counsel  la  open 
eoart  as  to  immoral  conduct  of  his  client 
(defendant),  even  though  in  excess  of  his 
authority  under  above  section,  can  not  be 
made  ground  for  reversal  upon  appeal  of 
the  defendant,  where  no  ruling  was  made 
by  court,  and  no  objection  was  made  or  ex- 
ception taken  in  respect  to  consideration 
of  the  admission  by  the  court,  and  it  clearly 
appears  that  defendant  was  not  injured  by 
the  admission. — Queirolo  v.  Queirolo,  129 
Cal.  686,  689,  62  Pac  815. 


r.  Same  Verbal  stipulation — Made  dnr- 
la*  the  progress  of  trial,  not  entered  on 
minutes,  to  waive  his  rights  under  an  issue 
made  in  pleadings,  does  not  bind  his  client. 
— Merritt  v.  Wilcox,  52  Cal.  238,  240.  See 
Haley  v.  Eureka  Co.  Bank,  20  Nev.  410,  422, 
22  Pac  1098. 

See  pars.  219  et  seq.  this  note. 


Same— Same— Same— -A»  to  how  far  re- 

• — Verbal  stipulations  with  reference 
to  proceedings  in  pending  action  can  not 
be  regarded  except  so  far  as  they  are  ad- 
mitted by  parties  against  whom  they  are 
sought  to  be  enforced  or  have  been  wholly 
or  in  part  executed. — McLaughlin  v.  Clau- 
sen, 116  CaL  487,  491,  61  Pac.  487. 

9.  "Stipulations  of  attorney  may  be  en- 
forced, although  not  entered  In  minutes  of 
court,  If  oral,  or  filed  with  clerk,  if  written, 
unless  forbidden  by  some  other  statute  or 
by  some  principle  of  law,  and  we  know  of 
none." — Wall  v.  Mines,  180  Cal.  27,  42,  43, 
62  Pac.  386. 


10.    Same— Same— Same— Acted    oa  —  Not 
filed    and    not    denied— Enforced,    when* — 

"The  section  does  not  require  a  construc- 
tion that  in  no  instance  an  agreement  which 
attorney  may  make  in  behalf  of  his  client 
shall  be  binding,  unless  entered  in  minutes 
of  court  or  filed  with  clerk.     Its  provisions 
have    reference    to    executory    agreements, 
and  not  to  those  which  have  been  wholly  or 
In  part  executed;  and  it  was  with  reference 
to  oral  agreements  of  executory  character 
that  court  said  in  its  opinion  in  Borkheim 
v.  North  British  and  Mercantile  Insurance 
Company  (38  CaL  623,  628),  'of  such  agree- 
ments,  therefore,   there  can   be  no  special 
performance.'     If   under    terms    of   mutual 
stipulation,    which    was    only    verbal,    one 
party  has  received  advantage  for  which  he 
had  entered  into  it,  or  other  party  has  at 
his  instance   given  up   some  right   or  lost 
some  advantage,   so   that  it  would   be   in- 
equitable for  him  to  insist  that  stipulation 
was   invalid,   he   will  not   be   permitted   to 
repudiate  the  obligation  of  his  own  agree- 
ment,  upon   ground   that  it   had   not  been 
entered  in  minutes  of  court.     (Himmelmann 
v.   Sullivan,   40   Cal.   125;   Hawes   v.   Clark, 
84  CaL  272,  24  Pac.  116;  People  v.  Stephens, 
52    N.    Y.    306.)      If    party   admits    that    he 
made  such  verbal  stipulation,  it  will  be  as 
binding  upon  him  as  If  it  had  been  entered 
in  minutes  of  court." — Smith  v.  Whittier,  95 
Cal.   279,   288,  30  Pac  529,  citing  Patterson 
v.  Ely,  19  CaL  28,  36,  and  Reese  v.  Mahoney, 
21  Cal.  305;  Johnson  v.  Sweeney,  95  Cal.  804, 
306,  30  Pac.  540;  Hearne  v.  De  Young,  111 
Cal.  373,  377,  43  Pac.  1108.    See  Reclamation 
District  v.   Hamilton,   112  CaL   603,   609,   44 
Pac.  1074;  McLaughlin  v.  Clausen,  116  Cal. 
487,   490,   61   Pac.   487;   Crane   v.   Crane,    121 
Cal.  99,  53  Pac.  433;  Coonan  v.  Loe  wen  thai, 
129  Cal.  197,  200.  61  Pac.  940;  Daneri  v.  Gas- 
sola,  148  Cal.  — ,   83   Pac.   465. 

See  Part  III.  this  note. 

11.     Same  —  Same  —  Same  —  As  to  taking 
Judgment  by   default,   evidence   being  con- 
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fllctlng,  may  be  taken  into  consideration  by 
court  in  exercising  discretion  in  setting: 
judgment  aside  and  granting  new  trial, 
even  though  not  entered  in  minutes  of 
court. — McGowan  v.  Kreling,  117  CaL  31,  85, 
48  Pac.  980. 


12.  N»f  Same— Sate  Fog  continnance 
of  eanae  pending  decision  of  another  action 
not  entered  upon  record,  is  not  binding.— 
McLaughlin  v.  Clausen,  116  CaL  487,  491,  61 
Pac  487. 

See  pars.  228-226,  this  note. 


IS.     Sosie— Same- 
file  shall  be  answer  to  amended  complaint 

mentioned  in  stipulation,  entered  in  min- 
utes of  court.  Is  binding,  and  is  part  of 
judgment- roll. — Kent  v.  San  Francisco  Sav. 
.Union,  130  Cal.  401,  406,  62  Pac.  620. 

14.  Same—Same— Same— Where  term*  of 
disputed. — "In  those  cases  In  which  the 
terms  of  verbal  agreement  disputed,  courts 
refuse  to  settle  such  disputes  or  to  try 
collateral  issue  for  purpose  of  determining 
whether  any  agreement  had  been  made." — 
Smith  ▼.  Whit  tier,  96  Cal.  279,  288,  80  Pac. 
529.  See  Johnson  v.  Sweeney,  96  CaL  804, 
306,  30  Pac.  640;  Hearne  v.  De  Youn*,  111 
Cal.  373,  377,  43  Pac.  1108;  McLaughlin  v. 
Clausen,  116  Cal.  487,  491,  61  Pac.  940;  Mc- 
Gowan v.  Kreling,  117  Cal.  31,  35,  48  Pac 
980. 

15.  Where  admission  or  stipulations  of 
attorney  on  behalf  of  his  client,  being  yet 
executory,  are  denied,  only  proof  of  their 
validity  rests  upon  compliance  with  code 
provision,  and  no  other  can  be  received. — 
Hearne  v.  De  Young,  111  Cal.  373,  377,  43 
Pac.  1108. 

16.  Where  record  shows  that,  upon  hear- 
ing of  motion  for  change  of  place  of  trial, 
it  was  admitted  that  one  of  defendants  re- 
sided in  county  where  action  was  brought, 
there  was  no  occasion  for  other  proof  of 
fact  admitted,  and  such  admission  having 
been  acted  on  by  the  court  and  embodied  in 
bill  of  exceptions,  can  not  be  traversed  upon 
appeal. — Hearne  v.  De  Young,  111  Cal.  373, 
377,  43  Pac.  1108.  See  Patterson  v.  Ely,  19 
CaL  28,  36;  Reese  v.  Mahoney,  21  Cal.  305, 
306;  Himmelmann  v.  Sullivan,  40  Cal.  125; 
Hawes  v.  Clark,  84  Cal.  272,  24  Pac.  116; 
Smith  v.  Whittier,  95  Cal.  279,  30  Pac.  529. 


17.  Same— Wrlttem  agreement— Not  flled 
—Enforced,  when. — Same  principles  are  ap- 
plicable to  enforcement  of  written  agree- 
ment which  has  not  been  filed  as  govern 
verbal  one  which  has  not  been  entered  In 
minutes  of  court. — Smith  v.  Whittier,  95 
Cal.  279,  30  Pac.  529. 

18.  Dntleo,  privilege*,  and  powers  of  at- 
torneys—All  anbjeet  to  regulation  and  con- 
trol by  leglslatnre,  the  same  as  any  other 
profession  or  business  that  is  created  or 
regulated  by  statute. — In  re  Guerrero,  69 
Cal.  88,  98.  See  Ex  parte  Prazer,  54  Cal.  94, 
97;  Ex  parte  Johnson,  62  CaL  263;  State  v. 
Dent,  25  Va.  11. 


H.     AUTHORITY  OF  ATTORNEY— GEN- 

ERALLY. 

It.  As  to  natnre  of  relation  of  attorney 
and  client,  it  is  that  of  principal  and  agent; 
attorney  is  agent  of  his  client  for  all  pur- 
poses of  conducting  the  particular  litiga- 
tion.— Carter  v.  Green  ML  Min.  Co.,  83  Cal. 
222,  23  Pac.  817. 

See  par.  55,  this  note. 

20.  But  his  authority  is  broader  than  that 
of  ordinary  agent.  Because  of  particular 
nature  of  his  duties  he  is  vested  with  dis- 
cretion and  power  of  decision  in  manage- 
ment and  conduct  of  the  litigation  (see 
pars.  50,  54  et  seq.  this  note),  and  may  even 
disobey  explicit  instructions  and  still  bind 
his  client,  in  absence  of  fraud  and  collusion 
or  insolvency  on  part  of  such  attorney.— 
Holmes  v.  Rogers,  13  Cal.  191,  200;  Sampson 
v.  Ohleyer,  22  CaL  200,  210. 

21.  Except  where  attorney  enters  Into 
compromise  in  opposition  to  explicit  in- 
structions.— Preston  v.  Hill,  50  CaL  53,  19 
Am.  Rep.  647. 

See  par.  228,  this  note. 

23.  Attorney  in  fact,  who  is  also  an  at- 
torney at  law,  however,  has  no  right  to 
sign  complaint  as  plaintiff's  attorney.— 
Dixey  v.  Pollock,  8  Cal.  570. 

See  par.  209,  this  note. 

23.  Aathorlty  pecnliar  to  his  character 
as  attorney  In  discharge  of  his  duties  and 
functions  is  conferred  by  above  section.— 
Alpers  v.  Hunt,  86  CaL  78,  86,  21  Am.  St. 
Rep.  17,  24  Pac.  846. 

24.  An  attorney  has  no  legal  authority  to 
act  for  his  client.  His  stipulation  for  a 
disposition  of  his  client's  property  can  not 
bind  the  client,  if  he  had  no  legal  authority 
to  make  it,  at  least  not  unless  it  is  acted 
on  by  the  court  and  carried  into  the  judg- 
ment— Woerner  v.  Woerner,  171  CaL  299, 
152  Pac.  919. 

25.  An  attorney  is  an  agent  of  his  client 
for  the  management  and  conduct  of  the 
cause  while  it  is  pending,  and,  as  such 
agent,  has  authority  to  bind  his  client  in 
all  matters  pertaining  to  the  management 
and  conduct  of  his  suit — Clemens  v.  Gregg, 
34  Cal.  App.  245,  167  Pac.  294. 

26.  Same— By  license  of  court,  whose 
officers  they  are,  attorneys  appear  in  a 
cause  and  participate  In  the  proceedings.— 
Clark  v.  Willett,  35  CaL  534. 

27.  Same— Implied  authority— In  general. 

— Attorneys  employed  to  bring  an  action  of 
claim  and  delivery  have  implied  authority, 
after  judgment  for  the  plaintiff,  to  receive 
the  property  when  its  return  is  offered  by 
the  sureties  on  an  undertaking  executed  by 
the  defendants  to  obtain  possession  of  it 
pending  the  action. — Ely  v.  Liscomb,  24  CaL 
App.  224,  140  Pac.  1086. 

See,  also,  pars.  62-65,  this  note. 

28.  The  authority  of  an  attorney  to  re- 
ceive the  proceeds  of  a  judgment  is  not, 
under  subdivision  2  of  section  283  of  the 
Code  of  CiTll  Procedure,   confined   to   those 
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cases  where  a  money  Judgment  is  rendered. 
— Ely  v.  Liscomb,  24  Cal.  App.  224,  140  Pac. 
1086. 


—To  appear. — An  attor- 
ney's license  is  prima  facie  evidence  of  his 
authority  to  appear  for  person  he  professes 
to  represent — Clark  v.  Willett,  35  Cal.  534, 
540;  People  v.  Mariposa  Co.,  39  Cal.  683,  684. 
See  pars.  67-80,  this  note. 

30.  But  he  has  no  authority  to  appear 
by  virtue  of  his  license;  there  must  be  ac- 
tual employment  by  party  for  whom  he  ap- 
pears or  by  some  one  duly  authorized  to 
represent  such  party. — McAlexander  v. 
Wright,  19  Ky.  (3  T.  B.  Mon.)  189,  16  Am. 
Dec.  93. 

31.  Same — Same — To    represent    client. — 

The  question  whether  or  not  an  attorney 
signing  a  notice  of  appeal  is  authorized  to 
take  the  appeal  is  exclusively  a  question 
for  the  determination  of  the  court  to  which 
the  appeal  is  taken. — Parkside  Realty  Co. 
v.  MacDonald,  167  Cal.  342,  139  Pac.  805. 

32.  It  is  presumed  that  an  attorney,  ap- 
pearing and  acting  for  a  party,  has  been 
duly  authorized  to  do  so. — Parkside  Realty 
Co.  v.  MacDonald.  167  Cal.  342,  139  Pac.  805. 

33.  Same  Presumption  of  attorney's  au- 
thority.— Presumption  of  authority  to  do  so 
when  attorney  appears  for  party  in  case. — 
Holmes  v.  Rogers,  13  Cal.  191,  200;  Turner 
v.  Caruthers,  17  Cal.  431;  Hayes  v.  Shattuck, 
21  Cal.  51.  See  Sampson  v.  Ohleyer,  22  Cal. 
200,  210;  Ricketson  v.  Compton,  23  Cal.  636; 
Willson  v.  Cleaveland,  30  Cal.  192,  200; 
Clark  v.  Willett,  35  Cal.  534,  540;  Garrison 
v.  McOowan,  48  Cal.  592,  600;  Boston  T.  Co. 
v.  McKenzie,  67  Cal.  485,  487,  8  Pac.  22; 
Hunter  v.  Bryant,  98  Cal.  247,  251,  33  Pac. 
51;  San  Francisco  Sav.  Union  v.  Long,  123 
Cal.  107,  113,  55  Pac.  708.  Colo.  Williams  v. 
Uncompahgre  C.  Co.,  13  Colo.  469,  476,  22 
Pac.  806.  111.  Leslie  v.  Fischer,  62  111.  118, 
119.  Ln.  Succession  of  Patrick,  20  La.  Ann. 
204.  N.  Y.  Hamilton  v.  Wright,  87  N.  Y. 
502.  Fed.  Bonnifleld  v.  Thorp,  71  Fed.  924, 
927. 

34.  Neither  adverse  party  nor  his  attor- 
ney can  deny  right  of  party  to  an  action  to 
appear  by  attorney  of  record  by  a  mere  sug- 
gestion at  the  bar;  neither  can  they  deny 
that  attorney  so  appearing  has  full  author- 
ity to  prosecute  or  defend  the  suit. — Turner 
v.  Caruthers,  17  Cal.  431.  See  McKiernan  v. 
Patrick,   4  How.    (Miss.)    333,  336. 

See  par.  68,  this  note. 

35.  The  fact  that  an  attorney  appears  on 
behalf  of  a  party  raises  a  presumption  of 
authority  upon  his  part  to  do  so;  but  this 
presumption  is  disputable,  and  where  it  is 
clearly  shown  that  the  attorney  was  not 
authorized,  the  party  whom  he  assumed  to 
represent  can  found  no  rights  upon  the 
unauthorised  act. — Title  Ins.  &  Trust  Co.  v. 
California  Development  Co.,  168  Cal.  397, 
143  Pac  723. 

36.  Same— Several  defendants  appearing 
by  different  attorneys,  proceedings  for  re- 


spective defendants  must  be  conducted  by 
their  respective  attorneys;  attorney  of  one 
defendant  can  not  accept  service,  give  no- 
tice of  motion,  stipulate,  and  the  like 
through  attorney  for  another  defendant. — 
Hobbs  v.  Duff,  43  Cal.  485. 

37.  And  where  one  attorney,  appearing 
for  two  or  more  defendants,  signs  papers 
as  "attorney  for  defendants,"  this  will  be 
limited  to  defendants  for  whom  he  ex- 
pressly appears. — Spangel  v.  Dellinger.  42 
Cal.  148. 

38.  Where  one  of  several  defendants  ap- 
pears by  an  attorney  who  conducts  his  part 
of  cause  for  him  and  on  giving  notice  of 
motion  for  new  trial  signs  himself  "attor- 
ney for  defendants,"  the  motion  for  new 
trial  will  be  limited  to  party  for  whom  such 
attorney  appeared.— Hobbs  v.  Duff,  43  CaL 
485. 


3».  Same— Same— Notice  of  motion  for 
new  trtnl  can  not  be  given  by  attorney  for 
party  to  action  for  whom  he  did  not  appear 
(see  par,  27  this  note);  but  service  of  no- 
tice of  motion  for  new  trial  accepted  by  one 
attorney  for  another,  who  was  his  associate 
on  the  trial  of  the  cause,  each  representing 
different  defendants,  will  be  presumed  to 
have  been  done  with  authority  from  such 
other  attorney,  where  the  point  is  raised 
for  first  time  In  supreme  court— McCreery 
v.  Everding,  44  Cal.  284. 

40.  Same — Sine — Notice  of  appeal  to  su- 
preme court  signed  by  an  attorney  of  the 
court,  will  be  presumed  to  have  been  duly- 
authorized  by  party  in  whose  favor  appeal 

in.ta.  Ricketson    v-    Compton,    23    Cal. 

637,  649. 

41.  Same  —  Unauthorised   appearance   by 

attorney  does  not  bind  party  for  whom  he 
professes  to  appear,  and  Judgment  by  such 
appearance  is  thought  to  be  absolutely  void 
according  to  better  doctrine  and  weight  of 
American  decisions.  There  is  considerable 
conflict  of  decision  on  this  point,  the  cases 
in  this  state  not  being  harmonious;  some 
holding  that  where  the  appearance  is  reg- 
ular by  duly  admitted  and  regularly  prac- 
tising attorney  in  that  court  who  is  solvent 
and  able  to  respond  to  party  in  damages, 
and  adverse  party  has  acquired  rights 
thereunder,  Judgment  will  not  be  set  aside 
merely  because  the  appearance  was  unau- 
thorized. We  can  not  undertake  to  here 
analyze  the  cases  and  draw  distinctions 
but  cite  the  principal  ones  on  both  sides  of 
contention  in  this  state  and  elsewhere. 
Supporting  the  contention  of  this  paragraph 
among  others,  see  the  following:  Garrison  v' 
McGowan,  48  Cal.  592,  600;  Baker  v.  O'Rior- 
dan,  65  Cal.  368,  4  Pac  232;  Hill  v  Citv 
Cab  &  Trs.  Co.,  79  Cal.  188.  191,  21  Pac.  728- 
Hunter  v.  Bryant,  98  Cal.  247.  261,  33  Pac' 
51.  m.  Truett  v.  Wainwrlght,  9  Hi.  (4 
Gilm.)  418;  Anderson  v.  Hawhe,  115  111.  33, 
3  N.  H.  566.    Ind.  Sherrard  v.  Nevius,  2  ind 

.M     5«»^m'.DeC*  ^^  Wll6y  V'  ***"•   »  '»*• 

628,    633.     Iowa.    De   Louis    v.    Meek,    2   G 
Greene    55,    50    Am.    Dec.    491;    Harshey    ▼] 
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Black  marr,  20  Iowa  161,  174,  89  Am.  Dec. 
520;  Newcomb  v.  Dewey,  27  Iowa  381;  Ma- 
comber  v.  Peck,  39  Iowa  351.  Kan.  Brink- 
man  v.  Shaffer,  23  Kan.  528;  Reynolds  v. 
Fleming:,  30  Kan.  106,  46  Am.  Rep.  86.  1  Pac. 
61.  La.  Marvel  v.  Manouvrier,  14  La.  Ann.  3, 
74  Am-  Dec.  424;  Ridge  v.  Alter,  14  La.  Ann. 
866.  Mo.  Keith  v.  Wilson,  6  Mo.  435,  35  Am. 
Dec.  443.  Neb.  Kepley  v.  Irwin,  14  Neb.  300, 
16  N.  W.  719.  N.  H.  Bun  ton  v.  Lyford,  37 
N.  II.  512,  76  Am.  Dec.  144;  Smyth  v.  Balch, 
40  N.  H.  363;  Everett  v.  Warner  Bank,  58 
N.  H.  340.  N.  J.  Gifford  v.  Thorn,  9  N.  J.  Eq. 
(1  Stock.)  702,  722;  McKelway  v.  Jones,  17 
N.  J.  L.  (2  Har.)  346;  Price  v.  Ward,  26 
N.  J.  L.  (1  Dutch.)  225.  N.  Y.  Porter  v. 
Bronson,  19  Abb.  Pr.  236.  29  How.  Pr.  292; 
Ellsworth  v.  Campbell,  31  Barb.  134;  Rog- 
ers v.  McLean,  31  Barb.  304;  Yates  v.  Horan- 
son,  7  Robt.  12;  Campbell  v.  Bristol,  19 
Wend.  101.  Utah.  Blyth  &  Fargo  Co.  v. 
Swenson,  15  Utah  345,  363,  49  Pac.  1027. 
Wash.  McEachern  v.  Brackett,  8  Wash. 
652,  656,  40  Am.  St.  Rep.  922,  36  Pac.  690. 
Fed.  Shelton  v.  Tiffin,  47  U.  S.  (6  How.)  163, 
12  L.  ed.  387.  Ens;.  Robson  v.  Eaton,  1 
Durnf.  &  E.  (1  T.  R.)  621,  essentially  fol- 
lowed in  Frick  v.  Van  Gutten  (1896),  65 
L.  J.  Ch.  823.  827,  829;  Bagley  v.  Buckland, 
1  Ezch.  1,  16  L.  J.  N.  S.  (Exch.)  204;  Rey- 
nolds v.  Howell,  L.  R.  8  Q.  B.  398,  6  Moak 
Eng.  Rep.  129. 

See  par.  28,  this  note. 

42.  Compares  Suydam  v.  Richter,  4  Cat 
280;  Holmes  v.  Rogers,  13  Cal.  191;  Samp- 
son v.  Ohleyer,  22  Cal.  200,  210;  Seale  v. 
McLaughlin,  28  Cal.  668,  672.  Miss.  Schir- 
ling  v.  Scites,  41  Miss.  644.  N.  H.  Butler  v. 
Morse,  66  N.  H.  429,  431,  23  Atl.  90.  N.  Y. 
Allen  v.  Stone,  10  Barb.  547;  Mallett  v.  Gir- 
ard,  3  Edw.  Ch.  372;  Denton  v.  Noyes,  6 
John.  296,  5  Am.  Dec.  237  (by  divided 
court,  expressly  repudiated  by  Grover, 
J.,  in  dissenting  opinion  In  Brown  v.  Nich- 
ols, 42  N.  Y.  26,  35);  American  Ins.  Co.  v. 
Oakley,  9  Paige  Ch.  496,  38  Am.  Dec.  561; 
Meacham  v.  Dudley,  6  Wend.  514.  N.  C. 
Rogers  v.  McKenzle,  81  N.  C.  164;  Weaver 
v.  Jones,  82  N.  C.  440;  Governor  ex  rel. 
University  v.  Lassiter,  83  N.  C.  38;  England 
v.  Garner,  90  N.  C.  197.  Vt.  Town  of  St.  Al- 
bans v.  Bush,  4  Vt.  68,  23  Am.  Dec.  246;  Ab- 
bott v.  Dutton,  44  Vt.  546,  8  Am.  Dec.  394; 
Wilson  v.  Wilson,  1  Jac.  &  W.  457;  Mode  v. 
Stanley,  1  Jac.  &  W.  674;  Dundas  v.  Dutens, 
1  Ves.  Jr.  200,  2  Cox  240,  1  Rev.  Rep.  112. 


42.  Same  —  Warrant  of  attorney  — Was 
formerly  the  method  by  which  attorneys 
were  employed  In  a  cause.  This  warrant  of 
attorney  originally  was  required  to  be  given 
In  open  court,  or  rather,  a  person  in  open 
court  must  appoint  his  attorney.  In  prog- 
ress of  time  it  was  done  by  writing  in  pais, 
which  was  required  to  be  filed  with  the 
court,  and  even  warrant  by  parol  has  been 
held  good  under  the  old  rule. — McAlexander 
▼.  Wriarht,  19  Ky.  (8  T.  B.  Mon.)  189,  16  Am. 
Dec.  93;  Osborn  v.  Bank  of  United  States,  22 
U.  &   (t  Wheat.)  738,  6  L.  ed.  204. 


44.  Same— Same— Parol  employment  la 
mow  sufficient)  and  when  suit  is  commenced 
by  regular,  responsible  attorney  in  plain- 
tiff's name,  it  is  presumed  that  he  was  duly 
authorized  by  plaintiff  to  appear  and  prose- 
cute it  for  him.  It  is  not  necessary  to  show 
authority  (in  absence  of  statutory  provi- 
sion so  requiring),  whether  suit  be  for 
natural  person  or  corporation,  unless  ques- 
tioned by  defendant  by  proper  plea  or  pro- 
ceeding.— Holmes  v.  Rogers,  13  Cal.  191; 
Turner  v.  Caruthers,  17  Cal.  431;  Hayes  v. 
Shattuck,  21  Cal.  51;  Ricketson  v.  Compton, 
23  Cal.  636;  Willson  v.  Cleaveland.  80  Cal. 
192;  Garrison  v.  McGowan,  48  Cal.  592;  Bos- 
ton Tunnel  Co.  v.  McKenzie,  67  Cal.  485.  8 
Pac.  22.  See  Ark.  Tally  v.  Reynolds.  1  Ark. 
99,  81  Am.  Dec.  737.  Colo.  Williams  v.  Un- 
compahgre  C.  Co.,  13  Colo.  469,  475,  22  Pac 
806.  111.  Leslie  v.  Fischer,  62  111.  118.  La. 
Succession  of  Patrick,  20  La.  Ann.  204.  Me. 
Penobscot  Boom  Corp.  v.  Lamson,  16  Me. 
224,  33  Am.  Dec.  656;  Bridgton  v.  Bennett, 
23  Me.  420.  Md.  Kent  v.  Richards,  3  Md.  Ch. 
392.  Mass.  Smith  v.  Bowditch,  24  Mass. 
(7  Pick.)  138;  Field  v.  Proptrs.  Com.  &  U.  L. 
in  Nantucket,  55  Mass.  (1  Cush.)  11.  N.  H. 
Hardin  v.  Ho-Yo-Po-Nubby's  Lessee,  28 
N.  H.  302.  N.  Y.  Hamilton  v.  Wright.  37 
N.  Y.  502;  Gaul  v.  Groat,  1  Cow.  113;  Reed 
v.  Pratt.  2  Hill  64,  66;  Jackson  ex  d.  Smith 
v.  Stewart,  6  John.  34;  Denton  v.  Noyes,  6 
John.  296,  300,  5  Am.  Dec.  237.  Pa.  Cyphert 
v.  McClune,  22  Pa.  St.  195.  Tenn.  Rogers  v. 
Lessees  of  R.  Park,  4  Humph.  480.  Tex. 
State  v.  Thompson,  64  Tex.  690,  693.  Fed. 
State  ex  rel.  Public  School  Fund  v.  Luce,  62 
Fed.  Rep.  417,  419;  Bonnifleld  v.  Thorp,  71 
Fed.  Rep.  924,  928;  Stephens  v.  Squire.  5 
Mod.  205;  Jose  v.  Mills,  6  Mod.  14;  Anony- 
mous, Salk  86,  88. 

See,  post,  8  1870  and  note;  also  par.  25, 
this  note. 

45.  The  broad  rule  laid  down  in  the  last 
case  was  partially-  overruled  in  Bayley  v. 
Buckland,  1  Exch.  1,  16  L.  J.  N.  S.  (Exch.) 
204,  and  impliedly  overruled  by  Lord  Mans- 
field in  Robson  v.  Eaton,  1  Durnf.  &  B. 
(1  T.  R.)  62  (substantially  followed  In 
Fricker  v.  Gutten  (1896),  65  L.  J.  Ch.  827, 
829,  832),  and  expressly  overruled  in  Rey- 
nolds v.  Howell,  L  R  J  Q.  B.  398,  6  Moak 
Eng.  Rep.  129. 


46.  Duty  of  attorney— To  communicate 
Information  to  client. — See,  ante,  fi  282,  note 
pars.  95-97. 


47.     Firm    of    attorneys— Employment    of 

to  conduct  litigation  contemplates  services 
of  all,  although  it  is  not  required  that  all 
shall  participate  in  each  particular  step  in 
progress  of  the  litigation,  where  in  opinion 
of  attorneys  composing  such  firm,  It  Is  not 
necessary  they  shall  do  so. — Little  v.  Cald- 
well,  101  Cal.  553,   559,  40  Am.  St.  Rep.   89, 

36  Pac.  107.  See  Phillips  v.  Edsall,  127  111. 
536,   20  N.   E.   801;   Eggleston  v.   Boardman, 

37  Mich.  14. 


298 


48.     Same — Death  of  one  member  entitles 
client  to  elect   that   employment  be   termi- 
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nated. — Little  v.  Caldwell,  101  Cal.  553,  40 
Am.  St.  Rep.  89,  36  Pac.  107.  See  McGill  v. 
McGill,  59  Ky.  (2  Met.)  258;  Wright  v.  Mc- 
Campbell,  75  Tex.  644,  13  S.  W.  293. 

49.  Same  —  Same  —  Contingent  fee  to  be 
shared  by  estate  of  deceased  partner  on 
basis  of  original  contract  of  partnership. — 
See  Osment  v.  McElrath,  68  Cal.  466,  58  Am. 
Rep.  17,  9  Pac.  731;  Little  v.  Caldwell,  101 
Cal.  553,  40  Am.  St.  Rep.  89,  36  Pac.  107. 

60.  Same— Same— Surviving  partner  mast 
complete  all  executory  contracts  of  firm  and 
settle  business  of  partnership  without 
charge  against  partnership  for  his  personal 
services  in  that  regard. — Little  v.  Caldwell, 
101  Cal.  553,  40  Am.  St.  Rep.  89,  36  Pac.  107. 
See  Denver  v.  Roane,  99  U.  S.  359,  25  L.  ed. 
476. 

51.  But  he  Is  entitled  to  good- will  of 
partnership,  and  is  entitled  to  his  own 
future  earnings. — Little  v.  Caldwell,  101 
Cal.  553,  40  Am.  St.  Rep.  89,  36  Pac.  107. 

82.  Same— Notice  to  one  member  of  firm 
of  attorneys  employed  to  conduct  litigation 
is  notice  to  all  as  affects  their  relation  with 
their  client,  on  general  principle  that  notice 
to  one  of  two  or  more  joint  agents  is  no- 
tice to  all. — Wittenbrock  v.  Parker,  102  Cal. 
93,  102,  41  Am.  St  Rep.  172,  36  Pac.  374. 
See  Conn.  Goodwin  v.  Dean,  50  Conn.  517. 
Iowa.  Smith  V.  Dunton,  42  Iowa  48.  Miss. 
Doe  ex  dem.  Reynolds  v.  Ingersoll,  19  Miss. 
(11  Smed.  &  M.)  249,  49  Am.  Dec.  57.  Mick. 
Russell  v.  Sweesey,  22  Mich.  235.  N.  Y. 
Weisser  v.  "Denison,  10  N.  Y.  68,  61  Am.  Dec. 
731.  Wia.'  Pringle  v.  Dunn,  87  Wis.  449,  19 
Am.  Rep.  772. 

See  par.  54,  this  note. 

53.  Where  such  notice  or  information 
was  obtained  by,  or  imparted  to  such  mem- 
ber while  firm  is  actually  engaged  in  doing 
their  client's  business. — See  Connelly  v. 
Peck,  6  Cal.  348;  May  v.  Borel,  12  Cal.  91; 
Hunter  v.  Watson,  12  Cal.  363,  73  Am.  Dec. 
543;  Bierce  v.  Red  Bluff  H.  Co.,  31  Cal.  160, 
161;  Donald  v.  Beals,  57  Cal.  399;  Watson  v. 
Sutro,  86  Cal.  600,  24  Pac.  172,  25  Id.  64; 
Wittenbrock  v.  Parker,  102  Cal.  93,  41  Am. 
St.  Rep.  172,  86  Pac.  734. 

54.  Notice  to  one  member  of  firm  of  at- 
torneys of  mistake  of  another  member  of 
firm  in  another  transaction,  of  which  trans- 
action latter  member  was  ignorant,  ob- 
tained in  services  for  another  client  at  sub- 
sequent time,  is  not  binding  on  latter  client 
—Wittenbrock  v.  Parker,  102  Cal.  93,  41  Am. 
St.  Rep.  172,  36  Pac.  734. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  6  2429 
and  note. 

55.  General  authority— A«  to  generally* — 

Authority  of  an  attorney  employed  In  a 
cause  is  governed  by  general  law  or  prin- 
cipal and  agent. — See  Sampson  v.  Ohleyer, 
22  Cal.  200,  210;  Carter  v.  Green  Mt.  Mln. 
Co ,  83  Cal.  222,  23  Pac.  317.  Ark.  Lawson 
v.  Bettison,  12  Ark.  (7  Eng.)  401.  Ind. 
Nave  v.  Balrd,  12  Ind.  318.  Me.  Fairbanks 
v.  Stanley,  18  Me.  296;  Rice  v.  Wilkins,  2J 
Me.  558.     Md.  Bethel  Church  v.  Carmack,  2 


Md.  Ch.  143.  N.  Y.  Russell  v.  Lane,  1  Barb. 
519.  N.  C.  Greenlee  v.  McDowell,  4  Ired.  L. 
481.  Tex.  Chambers  v.  Hedges,  23  Tex.  104. 
Ens.  Painter  v.  Abel,  8  L.  T.  N.  S.  287. 

56.  Same— Exclusive  control  of  cause 
and  proceedings* — An  attorney  of  record 
in  a  case  has  full  charge  and  management 
of  cause  while  acting  as  such  (see  pars. 
15-18,  this  note),  and  his  sayings  and  do- 
ings in  presence  of  court  concerning  trial 
of  the  cause  are  the  same  as  though  said 
and  done  by  party  himself;  and  where  oral 
consent  is  given  by  attorney  of  party  to  an 
act  fully  performed  by  the  other  (see  pars. 
2-14,  this  note),  the  rule  as  to  method  in 
which  attorney  may  bind  his  client,  pro- 
vided for  in  this  section,  does  not  control. — 
Board  Comrs.  etc.  City  San  Jose  v.  Younger, 
29  Cal.  147,  87  Am.  Dec.  164;  Mott  v.  Foster, 
46  Cal.  72;  Wylie  v.  Sierra  G.  Co.,  120  Cal. 
485,  52  Pac.  809;  Crescent  C.  Co.  v.  Mont- 
gomery, 124  Cal.  184,  56  Pac.  797;  Coonan  v. 
Loewenthal,  129  Cal.  197,  200,  61  Pac  940. 

57.  In  this  state,  while  there  is  an  at- 
torney of  record  representing  a  party,  the 
court  is  not  bound  to  observe  or  follow 
the  directions  of  the  party  himself  as 
to  the  disposal  of  the  case,  made  in  his  ab- 
sence and  without  the  consent  of  his  at- 
torney.— Estate  of  Cowell,  167  Cal.  228,  139 
Pac.  84. 

58.  On  a  proceeding  for  the  distribution 
of  the  estate  of  a  decedent,  the  court  is  not 
bound  to  comply  with  a  written  statement 
filed  by  a  person  entitled  to  distribution, 
purporting  to  withdraw  his  petition  there- 
for, if  he  was  represented  in  such  proceed- 
ing by  an  attorney  of  record  and  the  state- 
ment was  neither  signed  nor  agreed  to  by 
such  attorney. — Estate  of  Cowell,  167  Cal. 
228,   139   Pac.   84. 

59.  Same  —  Same  —  Extends  to  general 
management  of  canse,  but  not  necessarily 
to  cross-litigation. — Stubbs  v.  Beene,  37  Ala. 
630,  1  Shep.  Sel.  Cas.  558.  See  Albertson  D. 
&  Co.  v.  Goldsby,  28  Ala.  711,  65  Am.  Dec. 
380. 

60.  Being  represented  by  attorney  of  rec- 
ord, party  can  not  assume  control  of  cause 
in  this  state. — See  par.  37,  this  note;  also 
Bonnifleld  v.  Thorp,  71  Fed.  924. 

See,  also,  pars.  Ill,  176,  this  note. 

61.  Same  —  Same  —  Employed  to  collect 
debt,  have  authority,  by  virtue  of  such  em- 
ployment, to  use  all  necessary  and  usual 
means  for  accomplishments  of  that  object. 
— Clark  v.  Randall,  9  Wis.  186,  76  Am.  Dec. 
252. 

62.  Same — Implied  authority  to  take  all 
steps  necessary  in  regular  course  of  liti- 
gation and  to  do  each  and  every  act  neces- 
sary or  incidental  in  management  of  cause 
which  interest  of  his  client  may  require; 
and  all  acts  so  done,  when  done  in  accord- 
ance with  statutory  requirement,  bind  his 
client;  the  attorney  has  absolute  manage- 
ment and  conduct  of  cause  in  which  he  is 
employed,  so  long  as  he  remains  attorney  of 
record. — See    Sampson    v.    Ohleyer,    22    Cal. 
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200;  Board  Comrs.  etc.  City  San  Jose  v. 
Younger,  2d  Cal.  147,  149,  87  Am.  Dec.  164 
(explained  and  distinguished  in  Clark  v. 
Willett,  35  Cal.  534,  538);  Mott  v.  Foster,  45 
Cal.  72;  Merritt  v.  Campbell,  47  Cal.  542; 
Westbay  v.  Gray,  116  Cal.  660,  48  Pac.  800; 
Wylie  v.  Sierra  G.  Co.,  120  Cal.  485,  487,  52 
Pac.  809. 

See,  also,  pars.  27-32,  this  note. 

63.  The  rule  In  California  prevails  else- 
where.— See  Ark*  Lawson  v.  Bettlson,  12 
Ark.  401.  111.  Ruckman  y.  Alwood,  44  111. 
183.  Iowa.  HeflPerman  v.  Burt,  7  Iowa  320, 
71  Am.  Dec.  445.  La.  Pickett  v.  Bates,  3  Lai 
Ann.  627.  Me.  Gower  v.  Emery,  18  Me. 
79;  Rice  v.  Wilklns,  21  Me.  558;  Ducett  v. 
Cunningham,  39  Me.  886.  Mm.  Wieland  ▼. 
White.  109  Mass.  392;  Moulton  v.  Bowker, 
115  Mass.  36,  40,  15  Am.  Rep.  72.  Mich. 
Foster  v.  Wiley,  27  Mich.  244,  15  Am.  Rep. 
185.  HIM.  Hiller  v.  Ivy,  37  Miss.  431;  Levy, 
Simon  &  Co.  v.  Brown,  56  Miss.  83,  90.  N.  Y. 
Gorham  v.  Gale,  7  Cow.  739,  17  Am.  Dec. 
549;  Alegany  v.  Trentls,  5  Sandf.  376.  Pa. 
Lynch  v.  Commonwealth,  16  Serg.  &  R.  368, 
16  Am.  Dec.  582;  Scott  v.  Seller,  5  Watts  235; 
Swartz  v.  Morgan,  163  Pa.  St.  195,  43  Am. 
St.  Rep.  786,  29  Atl.  974,  975.  Tex.  Chambers 
v.  Hodges,  23  Tex.  104.  Vt.  Briggs  v. 
Georgia,  10  Vt.  68;  Hopkins  v.  Willard,  14 
Vt.  474;  Kimball  v.  Perry,  15  Vt  414.  Wto. 
Clark  v.  Randall,  9  Wis.  185,  76  Am.  Dec. 
252.  Fed.  Holker  v.  Parker,  11  U.  S.  (7  Cr.) 
436,  3  L.  ed.  396;  Union  Bank  v.  Geary,  30 
U.  S.  (5  Pet.)  99,  8  L.  ed.  60;  Pierce  v. 
Strickland,  2  Story  C.  C.  292,  19  Fed.  Cas. 
638;  Gordon  v.  Coolidge,  1  Sumn.  C.  C.  537, 
10  Fed.  Cas.  779. 

64.  Mr.  Justice  Story  says:  "It  is  for  the 
interest  of  all  .clients  that  this  authority 
should  exist,  for  it  would  be  impracticable, 
in  many  cases,  without  great  expense  and 
delays,  to  do  many  acts  which  might  be  in- 
dispensable to  the  security  of  the  clients; 
and  for  any  abuse  or  misuse  of  his  author- 
ity the  attorney  would  doubtless  be  liable 
to  his  client." — Pierce  v.  Strickland,  2  Story 
C.  C.  292,  19  Fed.  Cas.  638,  applying  doc- 
trine of  DeMoranda  v.  Dunkin,  4  Durnf.  & 
B.  (4  T.  R.)  119. 

65.  "Has  full  power  oyer  the  litigation  to 
insure  its  collection,  and  in  conduct  and 
progress  of  it  may  take  such  action  as  he 
deems  proper;  because  client  can  not  know 
aa  well  as  his  lawyer  steps  necessary  to 
insure  collection,  or  estimate  so  accurately 
value  of  legal  securities  which  may  be 
evolved  in  course  of  the  litigation.  To 
impose  on  the  attorney  the  necessity  of 
consulting  his  client  whenever  propositions 
are  made  to  him  with  regard  to  these  mat- 
ters, which  in  his  judgment  are  advan- 
tageous, would  so  embarrass  and  thwart 
him  as  in  great  measure  to  destroy  his  use- 
fulness; hence  it  is  that  courts  quite  gener- 
ally concede  to  the  attorney  unlimited  au- 
thority over  the  conduct  of  the  litigation. 
Including  power  to  control  all  legal  proc- 
esses and  to  compromise  or  release  all  at- 
tachment or  other  liens  which  have  accrued 


in  the  progress  of  the  cause  as  collateral 
thereto  and  not  belonging  to  the  original 
demand." — Levy  v.  Brown,  56  Miss.  83,  90. 
See  Board  Comrs.  etc.  City  San  Jose  v. 
Younger,  29  Cal.  147,  87  Am.  Dec  164.  Conn. 
Monson  v.  Hawley,  30  Conn.  51,  79  Am.  Dec. 
283.  Me.  Jenney  v.  Delesdernier,  20  Me. 
183;  Phillips  v.  Rounds,  83  Me.  857.  Maui. 
Moulton  v.  Bowker,  115  Mass.  36,  15  Am. 
Rep.  72.  N.  Y.  Ford  v.  Williams,  13  N.  Y. 
577,  67  Am.  Dec.  83;  Gaillard  v.  Smart,  6 
Cow.  385.  Fed.  Pierce  v.  Strickland,  2  Story 
C.  C.  292,  19  Fed.  Cas.  638;  Gordon  v.  Cool- 
idge, 1  Sumn.  C.  C.  537,  10  Fed.  Cas.  779. 

66.  Same— Notice  of  motion  for  mew 
trial. — Making  and  service  of  proposed  bill 
of  exceptions  are  steps  in  an  action  within 
provisions  of  this  subdivision,  and  an  at- 
torney may  bind  his  client  in  respect  thereto 
In  method  pointed  out. — Simpson  v.  Budd, 
91  Cal.  488,  490,  27  Pac.  758. 

•7.  Inquiry  into  authority  of  attorney— 
May  be  made. — Inquiry  into  authority  of 
attorney  to  appear  In  cause  may  be  made. 
— Clark  v.  Willett,  35  Cal.  5*4;  People  v. 
Mariposa  Co.,  39  CaL  683;  Ex  parte  Gillespie, 

3  Yerg.  (Tenn.)  825,  and  the  authorities  in 
next  paragraph. 

68.  The  court  may,  at  any  time,  either 
at  instance  of  party  for  whom  attorney  ap- 
pears or  of  opposite  party,  call  upon  an 
attorney  for  his  authority  to  so  appear, 
either  by  written  or  oral  evidence  that  such 
authority  exists;  but  will  not  summarily 
arrest  proceedings. — Turner  v.  Caruthers, 
17  Cal.  431;  Clark  v.  Willett,  35  Cal.  534. 
See  Ark.  Cartwell  v.  Menifee,  2  Ark.  356. 
Del.  West  v.  Houston,  3  Harr.  15.  Mis*. 
McKiernan  v.  Patrick,  5  Miss.  (4  How.)  338. 
N.  Y.  Board  of  Commissioners  v.  Purdy,  36 
Barb.  266;  Ninety-nine  Plaintiffs  v.  Vander- 
bllt,  4  Duer.  632;  Hirshfleld  v.  Landman,  3 
E.  D.  Smith  208.  Pa.  Boutlier  v.  Johnson, 
2  Browne  17.  S.  C.  Allen  v.  Green,  1  Bail.  L. 
448.     Tenn.  Rogers  v.  Lessees  of  R.  Park, 

4  Humph.  480.  Fed*  King  of  Spain  v.  Oliver, 
2  Wash.  C.  C.  429,  14  Fed.  Cas.  577. 

69.  Adverse  party  or  his  attorney,  upon 
mere  suggestion  at  bar,  can  not  deny  right 
of  attorney  to  appear  or  prosecute  suit 
commenced  by  him  (see  par.  23,  this  note) ; 
proper  procedure  is  motion  to  dismiss, 
founded  upon  affidavit  of  want  of  authority 
made  by  party  whom  attorney  assumes  to 
represent. — Turner  v.  Caruthers,  17  CaL  431; 
Clark  v.  Willett,  85  Cal.  534. 

See  par.  63,  this  note. 

70.  While  an  attorney  remains  such  of 
record,  his  right  to  manage  and  control 
the  action  can  not  be  questioned  by  party 
whom  he  thus  represents. — Wylie  v.  Sierra 
G.  Co.,  120  Cal.  485,  52  Pac.  809. 

See  pars.  56-60,  this  note. 

71.  Much  less  can  his  right  be  questioned 
by  opposite  party. — See  Board  Comrs.  etc. 
City  of  San  Jose  v.  Younger,  29  Cal.  147,  87 
Am.  Dec.  164. 


72.     Same  — Motion    to    dlsmUa — Founded 
anon  proper   affidavit    is   proper   method    in 
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which  to  attack  authority  of  attorney  to  in- 
stitute suit  or  to  challenge  right  to  appear 
in  the  suit. — See  Turner  v.  Caruthers,  17 
Cal.  431,  432;  Clark  v.  Willett,  25  Cal.  534, 
540;  People  v.  Mariposa  Co.,  39  Cal.  684; 
Ventura  Co.  v.  Clay,  119  Cal.  213,  215,  51  Pac. 
189. 

73.  Affidavit  by  Attorney  challenging  au- 
thority to  appear,  setting  forth  that  he  is 
informed  and  believes  that  attorney  assum- 
ing to  represent  opposing  party  is  not  au- 
thorized to  appear,  is  not  sufficient. — Peo- 
ple v.  Mariposa  Co.,  39  Cal.  683. 

74.  Affidavit  of  want  of  authority  should 
be  made  by  party  for  whom  challenged  at- 
torney appears. — See  Clark  v.  Willett,  35 
Cal.  534. 


76.  Same— >Wnat  mit  be  ikowi. — Party 
or  person  challenging  authority  of  an  at- 
torney to  appear  or  to  prosecute  suit  must 
show  good  cause  for  so  doing,  as  that  at- 
torney Is  proceeding  without  authority  for 
purposes  of  oppression  or  other  sinister 
purpose.— >  Men  v.  Green,  1  Bail.  (S.  C.)  L. 
448. 

76.  Or  that  there  was  fraud,  accident, 
or  mistake  in  his  appearance. — Tallay  v. 
Reynolds,  1  Ark.  99,  31  Am.  Dec.  737;  West 
v.  Houston,  3  Harr.  (Del.)  15;  McKiernan  v. 
Patrick,  5  Miss.  (4  How.)  383. 

77.  An  attorney's  authority  can  not  be 
impugned  by  mere  suggestion;  it  must  be 
impeached  by  facts.— Campbell  v.  Arcenaux, 
'  La.  Ann.  558. 

78.  The  burden  Is  on  party  denying  the 
nuthority. — Thomas   v.   Steele,    22   Wis.   207. 

79.  Facts  should  be  shown  by  affidavit. — 
See  par.  34;  also  Dangerfleld  v.  Thurston,  8 
Mart.  N.  S.  (La.)  232;  Dockham  v.  Potter,  27 
La.  Ann.  73. 

80.  Must  establish  facts  showing  or  tend- 
ing to  show  want  of  authority  he  Is  at- 
tempting to  exercise. — People  v.  Mariposa 
Co.  39  Cal.  683.  See  Leslie  v.  Fischer,  62 
111.  118;  Hamilton  v.  Wright,  37  N.  Y.  502; 
Ninety-nine  Plaintiffs  v.  Vanderbilt,  4  Duer. 
(N.  Y.)   632. 

8t.  Lien  for  fee— An  attorney  lias  no 
lien.  In  this  state,  on  his  client's  judgment 
for  his  fees  for  services  rendered  in  the 
cause;  such  lien  extends  only  to  costs  given 
by  statute. — Ex  parte  Kyle,  1  Cal.  331; 
Mansfield  v.  Dorland,  2  Cal.  507,  509;  Rus- 
sell v.  Conway,  11  Cal.  93,  103;  Hogan  v. 
Black,*  66  Cal.  41,  4  Pac.  943. 

82.  Neglect  of  attorney  —  Effect  on 
client's  Interest. — Consequences  of  neglect 
of  his  attorney  bind  client,  and  he  can  not 
And  relief  in  equity,  in  absence  of  fraud  or 
collusion,  or  insolvency  of  the  attorney. — 
Butler  v.  Morse,  66  N.  H.  431,  23  Atl.  90. 

Ah  to  liability  of  attorney  for  nenilgenee, 

see.    ante.    8  282,    note    pars.    54-64;    also    2 
R.  C.  L.  1012,  §§  95-102. 

83.  Substitution  of  attorneys— As  to  gen- 
erally.— See,  post,  §  284  and  note. 


84.  Termination  of  authority— Of  an  at- 
torney depends  upon  nature  of  his  retainer 
or  contract  of  employment.  Where  em- 
ployed to  conduct  cause  in  trial  court  only, 
his  authority  terminates  with  entry  of 
judgment. — Hopkins  v.  Mallard,  1  O.  Or. 
(la.)  117. 

85.  Same— As  to  under  general  retainer. 

It  is  held  in  some  cases  that  attorney's  au- 
thority terminates  with  entry  of  final  judg- 
ment.— See  Knowlton  v.  Mackenzie,  110  Cal. 
183,  188,  42  Pac.  580;  Adams  v.  Fort  Plain 
Bank,  23  How.  Pr.  (N.  Y.)  45;  Walradt  v. 
Maynard,  3  Barb.  (N.  Y.)  584;  Mygatt  v. 
Wilcox,  1  Lans.  (N.  Y.)  55;  Kellogg  v.  Gil- 
bert, 10  John.  (N.  Y.)  220.  6  Am.  Dec.  335; 
Bothers  v.  Manning,  1  Barn.  &  Ad.  15; 
Whitehead  v.  Lord,  21  L.  J.  Rep.  (N.  S.) 
Exch.  239,  11   Eng.  L.  &  Eq.  587. 

86.  Authority  of  attorney  in  cause  usu- 
ally terminates  with  judgment,  except  for 
purposes  of  enforcing  it. — Knowlton  v.  Mac- 
kenzie, 110  Cal.  183,  42  Pac.  580. 

87.  Weight  of  authority,  however,  is  that 
attorney '8  authority,  under  general  re- 
tainer in  cause,  does  not  terminate  with 
entry  of  final  judgment,  but  continues  for 
purpose  of  directing  proceedings  under 
process  of  the  court  for  collection  of  the 
judgment;  to  issue  execution  (see  pars.  143- 
145,  147-152,  this  note),  direct  levy  (see 
pars.  128-130),  receive  payment  and  give 
satisfaction  of  judgment  (see  pars.  160-162, 
187,  this  note),  discharge  defendant  under 
arrest  (see  par.  137,  this  note),  and  the  like. 
— See  Knowlton  v.  Mackenize,  110  Cal.  183, 
42  Pac.  580.  Ala.  Albertson,  Douglass  &  Co. 
Y.  Golds  by,  28  Ala.  711,  65  Am.  Dec.  380. 
Ark.  Pennington  v.  Yell,  11  Ark.  212,  52  Am. 
Dec.  262.  Conn.  Brackett  v.  Norton,  4  Conn. 
517,  10  Am.  Dec.  179.  111.  Smyth  v.  Harvie, 
81  111.  62,  83  Am.  Dec.  202;  McLain  v.  Wat- 
kins,  43  111.  24,  26.  Miss.  Butler  v.  Jones, 
8  Miss.  (7  How.)  587,  40  Am.  Dec.  82.  Pa. 
Lynch  v.  Commonwealth,  16  Serg.  A  R.  368, 
16  Am.  Dec.  582.  Va.  Smock  v.  Dade,  6 
Rand.  639,  16  Am.  Dec.  780.  Eng.  Cage's 
Case,  Styles  129. 

88.  Same— A  year  ana  a  day. — Authority 
of  attorney  over  his  client's  cause  does  not 
terminate  with  entry  of  judgment  (see 
pars.  59,  60,  this  note),  but  continues  for  a 
year  and  a  day  afterwards,  and  if  judgment 
be  not  then  satisfied  and  is  continued  In 
force,  his  authority  will  be  prolonged  ac- 
cordingly.— Pennington  v.  Yell,  11  Ark.  212, 
52  Am.  Dec.  162.  See  Berthold  v.  Fox,  21 
Minn.  51,  53;  Gray  v.  Wass,  1  Me.  257;  Con- 
way Co.  v.  Little  Rock  &  Ft.  S.  R.  Co.,  39 
Ark.  50. 

89.  Same— Deatn  of  client  terminates  em- 
ployment and  authority  of  attorney,  and  no 
subsequent  steps  in  the  cause  can  be  taken 
by  him  under  such  employment. — Judson  v. 
Love,  35  Cal.  463;  Moyle  v.  Landers,  78  Cal. 
99,  12  Am.  St.  Rep.  22,  20  Pac  241;  Pedlar  v. 
Stroud,  116  Cal.  461,  48  Pac.  371.  See  111. 
Rlsley  v.  Fellows,  10  111.  (5  Gflm.)  531.  Infl. 
Harness   v.   State   ex   rel.    Piatt,    57    Ind.    1. 
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Ky.  Clark  v.  Parish,  4  Ky.  (1  Bibb)  547; 
Campbell  v.  Kincald,  14  Ky.  (3  T.  B.  Mon.) 
68.  N.  Y.  Beach  v.  Gregory,  12  Abb.  Pr.  203; 
Amore  v.  La  Mo  the,  5  Abb.  N.  C.  146;  Put- 
nam v.  Van  Buren,  7  How.  Pr.  31;  Adam-8  v. 
Nellis,  59  How.  Pr.  385;  Austine  v.  Monroe, 
4  Lans.  69.  Va.  Wilson  v.  Smith,  22  Gratt. 
493.  Ena*.  Palmer  v.  Resfenste,  1  Man.  & 
iir.  94,  39  Eng.  C.  L.  94. 

90.  This  is  on  general  principle  of  law 
that  death  of  principal  operates  as  instan- 
taneous revocation  of  agent's  authority. — 
See  Harper  v.  Little,  2  Me.  14,  11  Am.  Dec. 
25;  Staples  v.  Bradbury,  8  Me.  181,  23  Am. 
Dec.  494;  Prior  v.  Kiso,  96  Mo.  303,  9  S.  W. 
898;  Doe  ex  dem.  Smith  v.  Smith,  1  Jones 
(N.  C.)  L.  135.  59  Am.  Dec.  581;  Lehigh  Coal 
&  Nav.  Qo.  v.  Mohr,  83  Pa.  St.  228,  24  Am. 
Rep.  161;  Jenkins  v.  Atkins,  1  Humph. 
(Tenn.)  294,  34  Am.  Dec.  648;  Rigs  v.  Cage, 
2  Humph.  (Tenn.)  350,  37  Am.  Dec.  559; 
Cleveland  v.  Williams,  29  Tex.  204,  94  Am. 
Dec.  274. 

91.  But  where  respondent  dies  pending 
appeal,  and  attorney  who  represented  re- 
spondent In  trial  below  also  represents  his 
executor,  he  will  not  be  deprived  of  au- 
thority to  move  to  dismiss  the  appeal  for 
failure  of  appellant  to  file  transcript  within 
proper  time  because  no  order  of  substitu- 
tion of  executor  pro  forma  as  respondent 
was  made  at  time  of  notice  of  motion  or  un- 
til hearing. — Whartenby  v.  Reay,  92  Cal.  74, 
28  Pac.  56. 

III.      INSTANCES    OF   WHAT    AN    ATTOR- 
NEY MAY  DO. 

92.  Acknowledge  —  Service  of  paper*   in 

cause  after  service  of  original  process 
bringing  his  client  Into  court;  but  not  of 
original  process. — See  pars.  99,  et  seq.  and 
301,  this  note. 

93.  But  such  acknowledgment  does  not 
constitute  stipulation  that  things  recited 
in  paper  served  are  true.  Thus  an  acknowl- 
edgment of  service  of  notice  of  appeal  from 
judgment  recited  as  "rendered  on  or  about" 
designated  date,  does  not  amount  to  stipu- 
lation that  the  judgment  was  rendered  on 
date  stated. — In  re  More's  Estate,  143  Cal. 
493,  77  Pac.  407. 

94.  Acknowledge  satisfaction  of  Jud*> 
anent  and  discharge  defendant  on  payment. 
— Adams  v.  Fort  Plain  Bank,  23  How.  Pr. 
(N.  Y.)  45;  Steward  v.  Biddlecum,  2  N.  Y. 
103,  106;  Gorham  v.  Gale,  7  Cow.  (N.  Y.) 
739.  17  Am.  Dec.  549;  Crary  v.  Turner,  6 
John.  (N.  Y.)  51,  53;  Jackson  v.  Bartlett;  8 
John.  *N.  Y.)  362;  Kellogg  v.  Gilbert,  10 
John.  (N.  Y.)  220,  6  Am.  Dec.  335;  Beardsley 
v.  RoofHl  John.  (N.  Y.)  464,  6  Am.  Dec.  386; 
Brackett  v.  Norton,  4  Conn.  517,  10  Am.  Dec. 
179.  • 

See  pars.  163-165,  170.  171,  this  note. 

•5.  Admission  of  fact— Made  In  conrse  of 
trial,  an  attorney  has  authority  to  bind  his 
client  by. — Stark  v.  Kenan.  11  Ala.  818;  Wil- 
son v.  Spring,   64  111.  14;   Talbot  v.  McGee 


15  Ky.  (4  T.  B.  Mon.)  375;  Wenans  v.  Lind- 
sey,  1  How.  (Miss.)  577. 
See,  post,  8  1870  and  note. 

96.  Same— Admissions  or  statements  In 
pals  of  attorney  regarding  subject-matter 
of  action, — for  Instance,  as  to  how  loss  of 
deposit  occurred, — are  not  binding  upon  his 
client. — Wilson  v.  Southern  Pac.  R.  Co.,  53 
Cal.  736. 

97.  Sane— Loose  declarations  In  conver- 
sation, though  with  opposite  party's  attor- 
ney, are  not  admissions  binding  on  his 
client. — Pitch  v.  Lyon,  9  Ad.  &  El.  N.  S. 
(9  Q.  B.)  147,  58  Eng.  C.  L.  145;  Parkins  v. 
Hawkshaw,  2  Stark.  239,  3  Eng.  C.  L.  332. 

98.  Same— Mnst   be  express  and   formal, 

made  for  express  purpose  of  dispensing 
with  formal  proof,  where  as  to  evidence 
particularly. — Treadway  v.  Sioux  City  &  St. 
P.  R.  Co.,  40  Iowa  526. 

99.  Same  "Written  admissions  made  by 
attorney  for  purposes  of  former  trial  are 
admissible  in  evidence  against  his  client. — 
Elton  v.  Larkins,  5  Car.  &  P.  885,  1  Moo.  & 
R.  196,  24  Eng.  C.  L.  372. 

100.  Admission  of  service  of  papers  (par. 
92,  this  note),  regarding  evidence,  and  the 
like. — North  Mo.  R.  Co.  v.  Stephens,  86  Mo. 
150,  88  Am.  Dec.  138;  Lee  v.  Wharton,  11 
Tex.  61. 

See  pars.  95,  234-236,  243-248,  this  note. 

101.  Same— Admission  of  service  In  two 
modes i  "Due  service  of  a  copy  of  the 
within  notice  [or  other,  paper]  is  hereby 
accepted  to  have  been  made  this  20th  day  of 
February,"  etc.,  does  not  constitute  waiver 
of  objection  that  service  upon  day  men- 
tioned was  too  late. — Towdy  v.  Ellis,  22  Cal. 
650,  667,  distinguishing  Struver  v.  Ocean 
Ins.  Co.,  9  Abb.  Pr.  (N.  Y.)  23;  Talman  v. 
Barnes,  12  Wend.  (N.  Y.)  227  (in  which  it 
was  held  that  admission  of  "due  service  of 
a  notice  of  appeal"  is  waiver  of  objection 
that  it  was  not  served  in  time). 

102.  Affidavits— Of  merits— Attorney  may 
make,  when.  —  Attorney  has  authority  to 
make  affidavit  of  merits  in  proceedings  to 
set  aside  judgment  by  default,  and  the  like, 
when  he  has  full  knowledge  of  the  facts. — 
Jean  v.  Hennessy,  74  Iowa  848,  7  Am.  St. 
Rep.   486,  37  N.  W.  77. 

See  par.  209,  this  note. 

103.  Aarreement  —  Antkorlty    to    make. — 

Attorney  has  authority,  by  virtue  of  his 
general  employment  (para  55-66,  this 
note),  to  make  such  agreements  In  course 
of  the  suit,  and  in  relation  thereto,  as  are 
necessary  In  order  to  secure  the  Interests  of 
his  client,  as  to  evidence  (see  pars.  99  et 
seq.,  this  note),  continuances,  and  the  like. 
— North  Mo.  R.  Co.  v.  Stephens,  36  Mo.  150, 
88  Am.  Dec.  138. 

See  pars.  214,  et  seq.,  this  note. 

104.  Same— Agreement  or  stipulation  as 
to  conduct  of  trial  is  within  general  scope 
of  attorney's  employment,  and  where  made 
is  binding  upon  his  client  in  absence  of 
fraud    or   collusion. — See   Ala.   Albertson    v. 
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Goldsby,  28  Ala.  711,  65  Am.  Dec.  380;  Ros- 
enbaum  v.  State,  33  Ala.  354.  Iowa.  De 
Louis  v.  Meek,  2  Gr.  55,  50  Am.  Dec.  491; 
Hefferman  v.  Burt,  7  Iowa  320,  71  Am.  Dec. 
445;  Ohlquest  v.  Farwell,  71  Iowa  231,  233, 
32  N.  W.  277.  Md.  Kent  v.  Richards,  3  Md. 
Ch.  392.  Mo.  North  Mo.  R.  Co.  v.  Stephens, 
36  Mo.  150,  88  Am.  Dec  138.  Neb.  McCann 
v.  McLennan,  8  Neb.  26.  N.  Y.  Becker  v.  Le- 
mon t,  13  How.  Pr.  23.  N.  C.  Greenlee  v. 
McDowell,  4  Ired.  L.  481.  S.  C.  Hellman  v. 
McWhinnie,  3  Rich.  L.  364.  Fed.  Farmers' 
T.  &  C.  Bank  v.  Ketchum,  4  McL.  C.  C.  120, 
8  Fed.  Cas.  1053.  Eng.  Holt  v.  Jesse,  L.  R. 
3  Ch.  Div.  177,  17  Moak  Eng.  Rep.  828,  46 
L.  J.  Ch.  254;  24  Week.  Rep.  897;  Cooper  v. 
Uttoxeter,  1  Hem.  &  M.  680. 

A»  to  agreement  to  nonsnit,  see  par.  237, 
this  note. 

105.  Same— .In    writing— To    be    filed. — 

Agreement  of  attorney  to  conclude  client 
must  be  in  writing  and  filed  with  clerk  In 
this  state. — Smith  v.  Polack,  2  Cal.  92,  94; 
Benham  v.  Rowe,  2  Cal.  261;  Board  Comrs. 
etc..  City  of  San  Jose  v.  Younger,  29  Cal. 
147,  87  Am.  Dec.  164;  Borkheim  v.  North 
British  &  M.  Ins.  Co.,  38  Cal.  623,  628;  Mer- 
ritt  v.  Wilcox,  52  Cal.  238,  241;  McLaughlin 
v.  Clausen,  116  Cal.  487,  491,  48  Pac.  487. 
See  pars.  1-17,  106,  this  note. 

106.  Same— Verbal  agreement— To  be  en- 
tered in  record. — Or  where  verbal  agree- 
ment must  be  entered  in  minutes  of  court. 
— Hobbs  v.  Duff,  48  Cal.  485;  Merritt  ▼.  Wil- 
cox, 52  Cal.  238,  241. 

See  pars.  7-16,  this  note. 

107.  Compare i  Himmelmann  v.  Sullivan, 
40  Cal.  125;  Smith  v.  Whittier,  95  Cal.  279, 
288,  30  Pac.  529;  Reclamation  Diet.  v.  Ham- 
ilton, 112  Cal.  603,  609,  44  Pac.  1074. 

108.  Substantial  right  of  client  being 
therein  waived;  otherwise  not. — See  Brown 
v.  State,  16  Ind.  496;  Howe  v.  Lawrence,  22 
N.  J.  L.  (2  Zab.)  99;  People  v.  Mayor  of 
New  York,  11  Abb.  Pr.  (N.  Y.)  66. 

100.  Compares  Pike  v.  Emerson,  5  N.  H. 
393r  22  Am.  Dec.  468  (as  to  right  of  attorney 
to  waive  client's  right  to  appeal  by  agree- 
ment of  record). 

110.  This  rule  is  based  on  presumption 
that  attorney  of  record  is  authorized  to  do 
all  acts  in  regular  and  orderly  conduct  of 
cause  (see  par.  16,  this  note),  without  con- 
sulting his  client  (see  pars.  50-54,  this 
note),  which,  with  his  superior  knowledge 
of  the  law,  seem  necessary  and  proper,  and 
client  has  no  right  to  control  the  attorney 
(see  par.  55,  this  note)  in  this  regard.  See 
Hart  v.  Spalding,  1  Cal.  218;  Smith  v.  Po- 
lack, 2  Cal.  92;  Holmes  v.  Rogers,  18  Cal. 
191,  200;  Sampson  v.  Ohleyer,  22  Cal.  200, 
210;  Board  Comrs.  etc.  City  of  San  Jose  v. 
Younger,  29  Cal.  147,  87  Am.  Dec.  164;  Mott 
v.  Foster,  45  Cal.  72;  Boston  T.  Co.  v.  Mc- 
Kenzie,  67  Cal.  485,  8  Pac.  22;  Jackson  v. 
Brown,  82  Cal.  275,  278,  23  Pac.  142;  McCon- 
nell  v.  Brown,  40  Ind.  384.  Me.  Jenney  v. 
Delesdernfer.  20  Me.  183;  Benson  v.  Carr. 
73  Me.   76;   Burgess  v.  Stevens,   76  Me.   559. 


Man.  Moulton  v.  Bowker,  115  Mass.  36,  15 
Am.  Rep.  72.  Mich.  Foster  v.  Willy,  27  Mich. 
244,  15  Am.  Rep.  185.  Miw.  Levy,  Simon  & 
Co.  v.  Brown,  56  Miss.  83.  Neb.  McCann  v. 
McLennan,  3  Neb.  25.  N.  H.  Edgerton  v. 
Brackett,  11  N.  H.  218.  N.  J.  Howe  v.  Law- 
rence, 22  N.  J.  L.  (2  Zab.)  99.  N.  Y.  Chiss- 
man  v.  Merkle,  3  Bosw.  402;  Anonymous,  1 
Wend.  108.  Wla.  Clark  v.  Randall,  9  Wis. 
135,  76  Am.  Dec.  252.  Fed.  Nightingale  v. 
Oregon  Cent.  R.  Co.,  2  Sawy.  C.  C.  338,  18 
Fed.  Cas.  239;  Pierce  ▼.  Strickland,  2  Story 
C.  C.  292,  19  Fed.  Cas.  638.  En*.  King  v. 
Pinsoneault,  L.  R.  6  P.  C.  245,  44  L.  J.,  P.  C. 
242,  82  L.  T.  174,  23  Week.  R.  576;  Latuch 
v.  Pasheraute,  1  Salk.  86. 

111.  Same— Slanted  by  client  —  Disre- 
garded.— In  this  state  an  attorney  has  ab- 
solute control  over  conduct  of  proceedings 
in  cause  (see  pars.  56,  159,  this  note),  and 
agreement  or  stipulation  signed  by  client 
regarding  such  matter  goes  for  nothing. — 
Board  Comrs.  etc.  City  of  San  Jose  v. 
Younger,  29  Cal.  147,  87  Am.  Dec.  164;  Mott 
v.  Foster,  45  Cal.  72;  Merritt  v.  Campbell, 
47  Cal.  542,  545;  Bonnifleld  v.  Thorp,  71  Fed. 
924,  929. 

See  pars.  288,  289,  this  note. 
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112.     Same — To    continuance    can    not   be 

made  by  attorney  against  objection  of  his 
client,  where  latter's  substantial  rights 
would  be  jeopardized. — See  par.  108,  this 
note. 

11«.  Same — When  out  of  authority. — At- 
torney has  no  power  to  bind  his  client  by 
agreement  or  stipulation  regarding  a  mat- 
ter beyond  scope  of  his  employment. — Wa- 
bash, St  L.  &  Pac.  R.  Co.  v.  McDougall,  126 
111.  Ill,  9  Am.  St.  Rep.  639,  18  N.  E.  291,  dis- 
tinguishing Jacksonville  &  S.  R.  Co.  ▼.  Kid- 
der, 21  111.  181. 

***•  Appeal — A*  to  a*enerally. — An  appeal 
is  within  authority  of  attorney  employed 
generally  In  cause. — Grosvenor  v.  Danforth, 
16  Mass.  74. 

See  pars.  40,  62,  this  note. 

115.  Same — Attorney  ad  hoc,  •lamina*  ap- 
peal bond.— "The  duties  of  an  attorney  ad 
hoc  for  an  absentee  do  not  terminate  with 
the  conclusion  of  suit  in  lower  court  [see 
pars.  60-63,  this  note];  it  is  Incumbent  upon 
him  to  appeal,  if,  In  his  opinion,  his  client 
will  be  benefited  thereby.  The  appeal  bond 
is  properly  signed  by  the  attorney  ad  hoc  in 
behalf  of  his  client." — Bach  v.  Ballard,  13 
La.  Ann.  487. 

See  pars.  198-200,   this  note. 

116.  Otherwise  where  employment  Is 
limited  to  prosecuting  action  to  judgment; 
after  judgment  he  has  no  authority  under 
such  employment  to  revive  or  release  judg- 
ment without  another  warrant  of  attorney 
or  employment  for  that  purpose. — Richard- 
son v.  Talbot.  5  Ky.   (2  Bibb)   382. 

See  par.  200,  this  note. 

117.  Approve  receipt— For  property  at- 
tached by  officer.— See  par.  127,  this  note. 
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118.  Anent  —  To  aaiignment  for  benefit 
of  creditor*,  when  employed  to  collect  debt 
against  assignor. — Gordon  v.  Coolidge,  1 
Sumn.  C.  C.  637,  10  Fed.  Cas.  779. 

See  par.  137,  this  note. 


110.  Arbitration  —  Submission  to— Arbi- 
trate— A»  to  authority,  etc. — Authority,  un- 
der general  employment,  to  submit  client's 
cause  to  arbitration,  without  special  au- 
thority thereto  from  his  client. — Bates  v. 
Vischer,  2  Cal.  355.  See  Ala.  Beverly  v. 
Stephens,  17  Ala.  701.  Colo.  Lee  v.  Grimes, 
4  Colo.  185.  Ga.  Wade  v.  Powell,  31  Ga.  1. 
Md.  Jones  v.  Horsey,  4  Md.  306,  59  Am.  Dec. 
81;  White  v.  Davidson,  8  Md.  169.  Maw. 
Haskell  v.  Whitney,  12  Mass.  47;  Inhabi- 
tants of  Buckland  v.  Conway,  16  Mass.  396. 
Miu.  Jenkins  v.  Gillespie,  18  Miss.  (10  Smed. 
&  M.)  31,  48  Am.  Dec.  732.  N.  H.  Town  of 
Alton  v.  Gilmanton,  2  N.  H.  520;  Fernold  v. 
Ladd.  4  N.  H.  370;  Pike  v.  Emerson,  5  N.  H. 
393.  22  Am.  Dec.  468  (arguendo);  Brooks  v. 
New  Durham,  55  N.  H.  559.  N.  Y.  Tilton  v. 
United  States  Life  Ins.  Co.,  8  Daly  84;  Yates 
v.  Russell,  17  John.  461.  N.  C.  Morris  v. 
Grier,  76  N.  C.  410.  Pa.  Massey  v.  Thomas. 
6  Binn.  333;  Wilson  v.  Young,  9  Pa.  St. 
101;  Bingham's  Trustee  v.  Guthrie,  19  Pa. 
St.  418,  423;  Coleman  v.  Grubb,  23  Pa.  St. 
393;  Stokely  v.  Robinson,  34  Pa.  St.  315; 
Williams  v.  Tracy  &  Co.,  95  Pa.  St.  308,  310; 
Township  of  North  Whitehall  v.  Keller,  100 
Pa.  St.  105,  45  Am.  Rep.  361.  S.  C.  Smith  v. 
Bossard,  2  McC.  Eq.  406.  Fed.  Somers  v. 
Balabrega,  1  U.  S.  (1  Dal.)  164,  1  L.  ed.  83; 
Holker  v.  Parker,  11  U.  S.  (7  Cr.)  436,  439, 
3  L.  ed.  396;  Alexandria  C.  Co.  v.  Swann,  46 
U.  S.  (6  How.)  83,  12  L.  ed.  60.  En*.  Dowse 
v.  Coxe,  3  Bing.  20,  11  Eng.  C.  L.  12;  Camden 
v.  Edie,  1  H.  Bl.  21;  Smith  v.  Troup,  7  C.  B. 
757  62  Eng.  C.  L.  756;  Paviell  v.  Eastern 
Cos.  R.  Co..  2  Exch.  (W.H.&G.)  344;  Pllmer 
▼.  Debler,  3  Taunt.  486,  12  Rev.  Rep.  688. 

129.  Compare*  Haynes  v.  Wright,  4 
Hayw.  (N.  C.)  64  (thought  to  be  merely 
obiter). 

121*  Same — Against  client's  wtsnes,  in 
absence  of  express  instructions  to  contrary. 
—Smith  v.  Troup,  7  C.  B.  767,  62  Eng.  C.  L. 
756. 

122.  Same — Client  mar  revoke  sufcmls- 
«Iob,  before  acceptance. — Coleman  v.  Grubb, 
23  Pa.  St.  898. 

128.  Same  —  Attomex  m*7  »©t  ■•*• 
award. — Award  may  not  be  made  by  attor- 
ney, without  due  and  formal  appointment 
as  arbitrator  or  as  one  of  arbitrators. — 
Stokely  v.  Robinson,  84  Pa.  St.  315. 

124.  Same— Time  of  smfcmisalon  entered 
into  by  client  can  not  be  changed  by  attor- 
ney.—Jenkins  v.  Gillespie.  18  Miss.  (10 
Smed.  &  M.)  SI.  48  Am.  Dec.  732. 

125.  But  an  attorney  may  extend  time 
for  making  award  under  submission  already 
made.— King  v.  Hill,  7  Price   636. 

13*.  Attachment  —  Antfcortty  to  levy. — 
Attorney  employed  to  sue  on  or  collect  a 
debt    or   demand   has   authority,   under   his 


general  employment,  to  sue  out  attachment 
and    give    indemnity    bond. — Fairbanks    v. 
Stanley,  18  Me.  296;  Pierce  v.  Strickland,  2 
Story  C.  C.  292,  19  Fed.  Cas.  638. 
See  pars.  171,  172,  this  note. 

127.  Same — Approve  receipt  for  property 
attached,  taken  by  officer  executing  war- 
rant, and  thereby  relieve  such  officer  from 
obligation  to  retain  and  produce  property 
that  it  may  be  taken  on  execution. — Jenney 
v.  Delesdernier.  20  Me.  183. 

128.  Same — Employed  to  collect  may  at- 
tach.— See  par.  126,  this  note. 

129.  Same  — Same  — Hay  confess  judg- 
ment.— Where  attorney  is  employed  to  col- 
lect note,  payer,  with  knowledge  of  that 
fact,  may  appoint  such  attorney  his  at- 
torney-in-fact to  confess  judgment  on  such 
note,  and  his  exercise  of  such  power  will  be 
consistent  with  fair  dealing. — Wassell  v. 
Reardon,  11  Ark.  705,  54  Am.  Dec.  245. 

ISO.  Commence  second  action,  after  non- 
suit in  first. — Scott  v.  Elmendorf,  12  John. 
(N.  Y.)  317. 

131.  Confess  judgment  against  his  client, 
under  his  general  power  as  attorney. — 
Holmes  v.  Rogers,  13  Cal.  191,  200.  See  Ind. 
Thompson  v.  Pershing,  86  Ind.  803.  Iowa. 
Potter  v.  Parsons,  14  Iowa  286.  Md.  Farm- 
ers* Bank  v.  Sprigg,  11  Md.  889.  Tenn.  Jones 
v.  Williamson,  5  Coldw.  371. 

See  pars.  228-230,  815,  this  note. 

182.  Cam  pares  Preston  v.  Hill.  50  Cal.  43, 
54,  19  Am.  Rep.  647  (distinguishing  Holmes 
v.  Rogers,  supra);  People  v.  Lamhorn,  2  111. 
(1  Scam.)  123;  Wadhams  v.  Gay,  78  111.  415; 
Edwards  v.  Edwards,  29  La.  Ann.  697. 

See  pars.  228-231.  this  note. 

183.  Consent— To  setting;  judgment  aside. 

Is  beyond  authority  of  attorney;  with  entry 
of  judgment  attorney's  general  authority 
by  virtue  of  his  employment  is  terminated. 
— Holbert  v.  Montgomery,  24  Ky.  (5  Dana) 
11;  McBeath  y.  Ellis,  4  Bing.  578;  Butler  v. 
Knight,  L.  R.  2  Exch.  109,  118. 
See  pars.  85-88,  this  note. 

134.     Same  —  Same  —  Default  judgment  is 

otherwise,  particularly  where  taken  under 
such  circumstances  that  it  would  be  opened 
by  court. — Read  v.  French,  28s  N.  Y.  285; 
Chissman  v.  Merkel,  8  Bosw.  (N.  Y.)  402; 
Anonymous,  1  Wend.  (N.  Y.)  108. 


185.  Same— To  decree,  as  to  authority, 
see  Holmes  v.  Rogers,  18  Cal.  191,  200.  Md. 
Fowler  v.  Lee,  10  Gill  &  J.  358,  32  Am.  Dec. 
172.  N.  Y.  Denton  v.  Noyes,  6  John.  296, 
298,  5  Am.  Dec.  237.  Ore.  Schmidt  v.  Oregon 
G.  Min.  Co.,  28  Ore.  9,  62  Am.  St.  Rep.  759, 
40  Pac.  406,  1014.  Tex.  Dunman  v.  Hart  well, 
9  Tex.  459,  60  Am.  Dec.  176.  Fed.  Pacific  R. 
Co.  in  Mo.  v.  Ketchum,  101  U.  S.  289,  297,  25 
L.  ed.  932. 

186.  Compares  Preston  v.  Hill,  60  Cal.  43, 
54;  19  Am.  Rep.  647;  Sherrard  v.  Nevius,  2 
Ind.  241,  62  Am.  Dec.  508;  Reynolds  v.  Flem- 
ing, 30  Kan.  106,  46  Am.  Rep.  86,  1  Pac.  61. 

187.  Same     To    appointment    of    receiver 

in  trustee  process,  on  attachment  of  goods. 
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— Pierce  v.  Strickland,  2  Story  C.  C.  292,  19  for  execution  creditor. — Albertson,  Douglass 

Fed.  Cas.  638.  &  Co.  v.  Goldsby,  28  Ala.  711,  65  Am.  Dec. 

See  par.  118,  this  note.  380. 

138.    Same — To  sale  of  attached  s;oods  by  1S2.     Direct   sheriff— To    withdraw    under 


officer  where  of  perishable  nature  or  liable 
to  be  pilfered,  and  retaining  proceeds  for 
distribution. — Nelson  v.  Cook,  19  111.  440. 

139.  Same— To  order  of  conrt,  and  there- 
by bind  his  client  by  such  order. — Hart  v. 
Spalding,  1  Cal.  218. 

140.  Where  an  attorney  in  open  court 
verbally  consents  or  stipulates  that  an  or- 
der or  judgment  may  be  entered  and  agree- 
ably thereto  the  judgment  or  order  is 
entered,  it  then  becomes  an  executed  agree- 
ment or  stipulation. — Continental  Building 
&  L."  Assoc,  v.  Woolf,  12  Cal.  App.  725,  729, 
108  Pac.  729. 

141.  Defend— Against  replevin  of  at- 
tached property* — Defend  against  replevin 
process  to  recover  goods  seized  on  attach- 
ment.— Smallwood  v.  Norton,  20  Me.  83,  37 
Am.  Dec.  39. 

142.  Delay  return  of  execution  by  sheriff, 
is  within  general  authority  of  attorney.— 
McClure  v.  Colclough,  5  Ala.  65. 

143.  Same— Stay  execution, — as  to  power 
to,  see  par.  195,  this  note. 

144.  Demand  payment  — Of  Administra- 
tor, pursuant  to  statute. — Heard  v.  Dodge, 
37  Mass.  (20  Pick.)  58,  82  Am.  Dec.  197. 

145.  Direct  levy  on  execution. — Conn. 
Brackett  v.  Norton,  4  Conn.  517,  10  Am.  Deo. 
179.  Pa.  Lynch  v.  Commonwealth,  16  Serg. 
&  R.  368.  16  Am.  Dec.  582.  Miss.  Butler  v. 
Jones,  8  Miss.  (7  How.)  587,  40  Am.  Dec.  82. 

146.  May  direct  officer  as  to  time  and 
manner  of  enforcing  execution. — Conn. 
Brackett  v.  Norton,  4  Conn.  517,  10  Am. 
Dec.  179.  N.  Y.  Gorham  v.  Gale,  7  Cow.  739, 
17  Am.  Dec.  549;  Corning  v.  Southland,  8 
Hill  552;  Adams  v.  Fort  Plain  Bank,  23  How. 
Pr.  45;  Kellogg  v.  Griffin,  17  John.  274.  Pa. 
Lynch  v.  Commonwealth,  16  Serg.  &  R.  368, 
16  Am.  Dec.  582.  S.  C.  Hyann  v.  Mitchell,  3 
Rich.  L.  303.  Vt.  Kimball  v.  Perry,  15  Vt. 
414;   Willard   v.    Goodrich,   31   Vt.   597. 

147.  Attorney  not  bound  to  attend  to 
levy  of  execution  or  to  search  for  property. 
— Pennington's  Exrs.  v.  Yell,  11  Ark.  212, 
52  Am.  Dec.  262. 

148.  May  direct  sheriff  as  to  disposition 
of  property  levied  upon  by  leaving  it  In 
possession  of  judgment  debtor. — Doty  v. 
Turner,  8  John.  (N.  Y.)  20.  See  Kellogg  v. 
Griffin,  17  John.   (N.  Y.)   274. 

149.  But  has  no  authority  to  direct  sher- 
iff as  to  what  property  shall  be  sold  under 
execution. — Welch  v.  Cochran,  63  N.  Y.  181: 
Averill  v. -Williams,  4  Den.  (N.  Y.)  295,  47 
Am.   Dec.   252. 

150.  Or  to  bid,  or  authorize  any  one  to 
do  so,  for  his  client  at  execution  sale* — 
Averill  v.  Williams,  4  Den.  (N.  Y.)  295,  47 
Am.  Dec.  252. 

151.  Same— May  direct  postponement— 
Of  sale  after  levy  may  be  made  by  attorney 


fieri   facias. — Levi    v.   Abbott,    4    Exch.    583. 

153.  Same  — To  depart  from  ordinary 
course. — May  authorize  sheriff  to  depart 
from  his  ordinary  course  duty. — White  v. 
Johnson,  67  Me.  287;  Corning  v.  Southland, 
3  Hill  (N.  Y.)  552. 

154.  Discharge     defendant     from     arrest 

under  execution. — Scott  v.  Seller,  5  Watts 
(Pa.)  235;  Silvis  v.  Ely,  3  Watts  &  S.  (Pa.) 
420;  Hopkins  v.  Willard,  14  Vt.  474. 

155*  Dismiss  or  discontinue  action,  by 
virtue  of  his  general  authority. — MeLeran 
v.  MeNamara,  55  Cal.  508,  510.  See  Iowa. 
In  re  Will  of  Heath,  83  Iowa  215,  219,  48 
N.  W.  1037,  distinguishing  Ohlquest  v.  Par- 
well,  71  Iowa  231,  233,  82  N.  W.  277.  Me. 
Bonney  v.  Morrill,  57  Me.  372.  Minn.  Rogers 
v.  Greenwood,  14  Minn.  333  (Gil.  256);  Bray 
v.  Doheny,  39  Minn.  355,  40  N.  W.  262.  If.  Y. 
Gaillard  v.  Smart,  6  Cow.  385,  387;  Barrett 
v.  Third  Ave.  R.  Co.,  45  N.  Y.  628,  635. 

156.  But  counsel  can  not  waive  any  cause 
of  action  or  defense  in  case. — Ohlquest  v. 
Farwell,  71  Iowa  231,  233,  32  N.  W.  277. 

157.  Consequently  attorney  for  defend- 
ant can  not  bind  his  client  by  agreement 
that  dismissal  of  action  should  be  bar  to 
action  for  malicious  prosecution. — Marbourg 
v.  Smith,  11  Kan.  554.  See  Kan.  Mitchell 
v.  Sullivan,  30  Kan.  231,  282,  1  Pac.  518. 
Mo.  Davidson  v.  Rosier,  23  Mo.  887.  Pa. 
Dodds  v.  Dodds,  9  Pa.  St.  315.  Fed.  Holker 
v.  Parker,  11  U.  S.   (7  Cr.)  436,  8  L.  ed.  396. 

158.  Elect— In  alternative  Judgment  for 
goods  or  their  value. — Hart  v.  Spalding,  1 
Cal.  213. 

150.     Employ    printer    to    print    briefs    at 

expense  of  clients,  is  implied  power.^ 
— Weisse  &  Co.  v.  City  of  New  Orleans,  10 
La.  Ann.  46. 

100.  Enforce  judgment— Continued  under 
his  retainer  in  cause,  for  one  year  and  a 
day.  See  Ark.  Pennington's  Exrs.  v.  Yell, 
11  Ark.  212,  52  Am.  Dec.  262;  Conway  Co.  v. 
Little  Rock  &  Ft.  S.  R.  Co.,  39  Ark.  60. 
Minn.  Berthold  v.  Fox,  21  Minn.  61,  53.  Me. 
Gray  v.  Waes.  1  Me.  257. 

See  pars.   84-88,  this  note. 

161.  Same — When    authority   revoked.    It 

is  otherwise.— Parker  v.  Downing,  13  Mass. 
465. 

162.  Same — Same—Death  of  client  re- 
vokes power  of  attorney  to  receive  money 
from  sheriff  on  execution. — Risley  ▼.  Fel- 
lows,  10  111.    (5   Gilm.)    531. 

See  pars.  89-91,  this  note. 

163.  Enter  remlttlt  damnum  as  to  part 'of 
claim  and  take  judgment,  or  confirmation 
of  judgment,  as  to  balance. — Gorham  v 
Gale.  7  Cow.  (N.  Y.)  739,  744,  17  Am.  Dec! 
649;  Lamb  v.  Williams,  6  Mod.  82.  1  Salk, 
89;  Earl  of  Yarmouth  ▼.  Russell,  2  Ld! 
Raym.   1142. 
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1*4.  Execution— Attorney  to  prosecute— 
Authority  to  take  out. — Attorney  has  au- 
thority to  take  out  execution  and  procure 
levy  thereunder,  and  to  receive  and  collect 
money  thereon. — Jones  v.  Spears,  56  Cal. 
163.  Ky.  Canterberry  v.  Commonwealth,  22 
Ky.  (1  Dana)  415.  Me.  White  v.  Johnson, 
67  Me.  287.  Md.  Farmers'  Bank  v.  MackaU, 
3  Gill.  447.  Nui.  Parker  v.  Downing,  13 
Mass.  465.  N.  Y.  Steward  v.  Biddlecum,  2 
N.  Y.  103,  106;  Adams  v.  Fort  Plain  Bank, 
23  How.  Pr.  45.  S.  C.  Poole  v.  Gist,  4  McC. 
L.  259;  Hyams  v.  Michel,  3  Rich.  L.  303.  Va. 
Wilson  v.  Stokes,  4  Munf.  455.  Fed.  Union 
Bank  v.  Geary,  30  U.  S.  (5  Pet.)  99,  8  L.  ed. 
60;  Erwin  v.  Blake,  33  U.  S.  (8  Pet.)  18,  8 
L.  ed.  852.  En*.  Savory  v.  Chapman,  11  Ad. 
&  E.  829,  89  En*.  C.  L.  242. 

166.  But  not  against  wishes  of  his  client. 
— Barker  v.  Qulntin,  12  Mees.  &  W.  441. 

10)6.  Same  —  Same  —  Same  —  To  permit 
sheriff  to  renew  in  name  of  his  client.— 
Cheever  v.  Mirrick,  2  N.  H.  376. 

16T.     Same— Same— Directing;  sheriff  as  to 

time  and  manner  of  executing. — See  pars. 
145-166,  213,  this  note. 

168.  Same  —  Same  —  Staying  execution, — 

as  to  power  of  attorney,  see  par.  212,  this 
note. 

169.  Same— Attorney  to  defend— Receiv- 
ing proceeds  on  execution. — Attorney  em- 
ployed to  defend  in  suK  has  no  power  to 
receive  from  sheriff  proceeds  of  defendant's 
property  sold  on  execution  under  judgment 
recovered  therein. — Germaine  v.  Mallerich, 
31  La.  Ann.  871. 

170.  Same— Prorating  proceeds  on  two  or 

more  executions  taken  out  by  same  attorney 
in  cases  in  his  hands  seems  to  be  within 
his  authority. — Webb  v.  White,  18  Tex.  572. 

171.  Indemnity  bond— In  attachment  and 
Injunction— Giving;   In   his   client's   name   is 

within  authority  of  attorney. — Md.  White  v. 
Davidson,  8  Md.  169,  63  Am.  Dec.  699.  Minn. 
Schoregge  v.  Gordon,  29  Minn.  367,  18  N.  W. 
194.  N.  Y.  Ford  v.  Williams,  13  N.  Y.  677, 
67  Am.  Dec.  83.  Pa.  Swart*  v.  Morgan  & 
Co.,  163  Pa.  St.  195,  43  Am.  St.  Rep.  786,  29 
Atl.  974,  975.  Wis.  Clark  v.  Randall,  9  Wis. 
135,  76  Am.  Dec.  252. 

172.  Same     Same— In  attachment* — as  to, 

see  Clark  v.  Randall,  9  Wis.  135,  76  Am.  Dec. 
252.    See  par.  126,  this  note. 

178.  Same  Same— In  injunction  to  per- 
son who  becomes  surety  on  injunction  bond, 
is  not  necessarily  within  authority  of  at- 
torney.— White  v.  Davidson,  8  Md.  169,  63 
Am.  Dec.  699. 


174.  Same— To  sheriff  on  levy  of  execu- 
tion, in  case  of  foreign  client. — Schoregge 
v.  Gordon,  29  Minn.  867,  371,  13  N.  W.  194. 

17ft.  Nonsuit— Agreement  to,  is  said  to 
be  within  authority  of  attorney,  even  over 
objection  of  his  client. — Reinholdt  v.  Al- 
berti,  1  Binn.  (Pa.)  469;  Lynch  v.  Coel,  12 
L.  T.  548,  13  Week.  R.  846;  Latuch  v.  Pas- 
herant,  1  Salk.  86. 

See  pars.  103  et  seq.,  this  note, 


176.  And  also  that  where  attorney,  reg- 
ularly retained,  appearing  for  a  plaintiff  in 
penal  action,  claims  to  proceed,  plaintiff 
himself  can  not  appear  and  claim  to  be  non- 
suited.— Mark 8  v.  Benjamin,  2  Moo.  &  Rob. 
226. 

See  pars.  59,  111,  this  note. 

177.  Receive  payment— Receipt  and  re- 
lease claim  where  claim  or  demand  is  in- 
trusted for  collection,  and  payment  to  at- 
torney amounts  to  payment  to  plaintiff. — 
Carroll  Co.  v.  Cheatham,  48  Mo.  385;  Hud- 
son v.  Johnson,  1  Wash.  (Va.)  10;  Powell  v. 
Little,  1  Wm.  Bl.  8;  Yates  v.  Freckelton,  2 
Doug.  623;  Varley  v.  Garrard,  2  Dowl.  490. 

178.  Same— Payment  to  attorney's  clerk* 

unauthorized  to  receive,  is  otherwise. — 
Perry  v.  Turner,  1  D.  P.  C.  300,  2  C.  &  J.  89, 
2  Tyr.  128,  1  L.  J.  Ex.  18. 


179.  Same— Partial  payments  may  be  re- 
ceived on  account  of  claim. — Pickett  v. 
Bates,  8  La.  Ann.  627. 

180.  Same— Attorney  discharged,  author- 
ity revoked,  his  power  to  receive  payment 
ceases. — Ruckman  v.  Alwood,  44  111.  183. 

181.  Even  in  case  where  he  gave  receipt 
on  receiving  claim  for  collection,  in  which 
it  was  stated  that  money  when  collected 
was  to  be  paid  to  third  person. — Swartz  v. 
Earls,  63  111.  237. 

182.  And  payment  to  him  after  discharge 
will  not  be  binding  on  client. — Weist  v.  Lee, 
3  Yeates  (Pa.)  47. 

183.  Receive  payment  of  mortgage— As 
to  generally. — Where  loan  negotiated  by  at- 
torney, and  bond  and  mortgage  left  with 
him  by  mortgagee. — Crane  v.  Gruenewald, 
120  N.  Y.  274,  17  Am.  St.  Rep.  643,  24  N.  B. 
456. 

184.  Same— Death  of  mortgagee  termi- 
nates attorney's  authority  to  receive  pay- 
ment.— Rilsey  v.  Fellows,  10  111.  (5  Gilm.) 
531. 

See  par.  91,  this  note. 

185.  Receive  payment  and  give  satisfac- 
tion—After Judgment  as  well  as  before  suit. 
— Ala.  Frazier  v.  Parks,  56  Ala.  868.  Ark. 
Miller  v.  Scott,  21  Ark.  396.  Conn.  Brack - 
ett  v.  Norton,  4  Conn.  617,  10  Am.  Dec.  179. 
Iowa.  McCarver  v.  Nealey,  1  G.  360.  Ky. 
Ely  v.  Harvey,  56  Ky.  (6  Bush.)  620.  Me, 
Ducett  v.  Cunningham,  39  Me.  386.  Miss. 
Butler  v.  Jones,  8  Miss.  (7  How.)  587,  40 
Am.  Dec.  82.  Mo.  State  v.  Hawkins,  28  Mo. 
366;  Carroll  Co.  v.  Cheatham,  48  Mo.  385. 
N.  J.  Wyckoff  v.  Bergen.  1  N.  J.  L.  (1  Coxe) 
214.  N.  Y.  Steward  v.  Biddlecum,  2  N.  Y. 
103,  106;  Adams  v.  Fort  Plain  Bank,  23  How. 
Pr.  45;  Hitchcock  v.  Harrington,  6  John.  290, 
295,  5  Am.  Dec.  229.  N.  C.  Rogers  v.  Mc- 
Kenzie,  81  N.  C.  164.  Pa.  Lynch  v.  Com- 
monwealth, 16  Serg.  &  R.  368,  16  Am.  Dae 
582;  McDonald  v.  Todd,  1  Grant  Cas.  17.  Va. 
Branch  v.  Burnley.  1  Call.  147;  Wilkinson  & 
Co.  v.  Holloway,  7  LelKh  277;  Hudson  v. 
Johnson,  1  Wash.  10.  W.  Va.  Yoakum  v. 
Tilden,   3  W.  Va.   167;   Harper   v.   Harvey,   4 
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W.  Va.  539;  Donahue  v.  Fackler,  21  W.  Va. 
124.  130;  Eng.  Morton's  Case,  2  Show.  1S8. 

186.  Otherwise  where  attorney  is  em- 
ployed for  some  specific  purpose,  and  is  not 
attorney  of  record. — Cameron  v.  Stratton, 
14  111.  App.  270. 

See  par.  189,  this  note. 


187.  Same— Release  or  discharge  without 
payment  of  claim  is  not  authorized. — Ky. 
Harrow  v.  Farrow's  Heirs,  46  Ky.  (7  B. 
Mon.)  126,  45  Am.  Dec.  60.  La.  Phelps  v. 
Preston,  9  La.  Ann.  488.  Md.  Doub  v. 
Barnes,  1  Md.  Ch.  127.  If.  T.  Beers  v.  Hend- 
rickson,  45  N.  T.  665;  Mandevllle  v.  Rey- 
nolds, 68  N.  Y.  528,  540;  Carstens  v.  Barn- 
8torf,  11  Abb.  Pr.  N.  S.  442;  Gorham  v.  Gale, 
7  Cow.  739,  744,  17  Am.  Dec.  549;  Kellogg  v. 
Gilbert,  10  John.  220.  Pa.  Chambers  v.  Mil- 
ler, 7  Watts  63.  S.  C.  Tankersley  v.  Ander- 
son, 4  Desaus.  Eq.  44. 

188.  Compare  t  Jackson  ex  dem.  McCrea 
v.  Bartlett,  8  John.  (N.  T.)  361,  367,  where  it 
is  said  it  is  doubtful  point  in  the  books 
whether  regular  attorney  on  record  has 
power  to  discharge  execution  or  acknowl- 
edge satisfaction  without  payment  of  the 
debt,  citing  Payne  v.  Chute,  1  Roll.  Rep.  365, 
and  1  Roll.  Abr.  291,  M.  pi.  2,  pi.  5. 

189.  Same— Employed  to  get  permlsalom 
to  sell. — Attorney  employed  to  procure  per- 
mission of  court  to  sell  real  estate  is  not 
authorized  to  receive  payment  of  purchase- 
money  therefor. — Nolan  v.  Jackson,  16  111. 
272. 

See  par.  186,  this  note. 

190.  Same— Money  only  ean  be  received 

in  payment. — See  Ala,  Cost  v.  Gennette,  1 
Port.  212;  Gullett  v.  Lewis,  8  Stew.  23;  Kirk 
v.  Glover,  5  Stew.  840;  Craig  v.  Ely,  5  Stew. 
&  P.  354;  Chapman  v.  Cowles,  41  Ala.  103, 
91  Am.  Dec.  508.  Ark.  Walker  v.  Scott,  13 
Ark.  (8  Eng.)  644.  Ga.  Jeter  v.  Ha vi land,  24 
Ga.  262.  In*.  Miller  v.  Edmonston,  8  Blackf. 
291;  Jones  v.  Ransom,  3  Ind.  827.  Iowa. 
McCarver  v.  Nealey,  1  Gr.  360.  Kan.  Mar- 
bourg  v.  Smith,  11  Kan.  554;  Herriman  v. 
Shomon,  24  Kan.  387,  36  Am.  Rep.  261.  La. 
Perkins  v.  Grant,  2  La.  Ann.  328;  Campbell 
v.  Bagley,  19  La.  Ann.  172;  Davis  v.  Lee,  20 
La.  Ann.  248.  Me.  Lord  v.  Burbank,  18  Me. 
178.  Mass.  Langdon  v.  Potter,  13  Mass.  319. 
Miss.  Wenans  v.  Llndsey,  2  Miss.  (1  How.) 
577;  Clark  &  Co.  v.  Kingsland,  9  Miss.  (1 
Smed.  &  M.)  248;  Keller  v.  Scott,  10  Miss. 
(2  Smed.  &  M.)  81;  Garvin  v.  Lowry,  15 
Miss.  '7  Smed.  &  M.)  24.  Mo.  Walden  v. 
Bolton.  55  Mo.  405;  Spears  v.  Ledergerber,  56 
Mo.  465.  Neb.  Hamrick  v.  Combs,  14  Neb. 
381,  15  N.  W.  731.  N.  Y.  Beers  v.  Hendrick- 
son,  45  N.  Y.  665;  Carstens  v.  Barnstorf,  11 
Abb.  Pr.  N.  S.  442;  Lewis  v.  Woodruff,  15 
How.  Pr.  639.  N.  C.  Child  v.  Dwight  &  Co., 
1  Dev.  &  B.  Eq.  171;  Moye  v.  Cogdell,  69 
N.  C.  93.  Pa.  Naglee  v.  Ingersoll,  7  Pa.  St. 
185,  196;  Dodds  v.  Dodds,  9  Pa.  St.  315; 
Stackhouse  v.  O'Hara,  14  Pa.  St.  88;  Stokley 
v.  Robinson,  34  Pa.  St.  815;  Gable  v.  Hain, 
1  Pen.  &  W.  264;  Huston  v.  Mitchell,  14 
Serg.  &  R.  807,  16  Am.  Dec.  506.     S.  C.  Com- 


missioners v.  Rose,  1  Desaus.  Eq.  461,  469; 
Mayer  v.  Blease,  4  Rich.  (N.  S.)  10.  Team. 
Maxwell  v.  Owen,  7  Coldw.  630;  Baldwin  v. 
Merrill,  8  Humph.  132;  Pendexter  v.  Vernon, 
9  Humph.  84.  Tex.  Wright  v.  Daily,  26  Tex. 
730;  Bradford  v.  Arnold,  33  Tex.  412.  Va. 
Wilkinson  v.  Holloway,  7  Leigh  277;  Smock 
V.  Dade,  5  Rand.  639,  16  Am.  Dec.  780. 
W.  Va.  Harper  v.  Harvey,  4  W.  Va.  539;  Wi- 
ley v.  Mahood.  10  W.  Va.  206;  Kent  v.  Chap- 
man, 18  W.  Va.  485. 


191.  Same  —  Same  —  Lawful  money  of 
standard  value. — The  money  received  must 
be  lawful  money  of  national  currency. — 
See  Campbell  v.  Bagley,  19  La.  Ann.  172; 
Davis  v.  Lee,  20  La.  Ann.  248;  Harper  v. 
Harvey,  4  W.  Va.  539. 

192.  Money  of  standard  value,  and  not 
depreciated  bank-notes  and  the  like. — West 
v.  Ball,  12  Ala.  340;  Chapman  v.  Cowles,  41 
Ala.  103,  91  Am.  Dec.  508;  Lawson  v.  Betti- 
son,  12  Ark.  (7  Eng.)  401;  Trumbull  v. 
Nicholson,  27  II L  148,  149. 


198.     Same— Same— Part  money  and  part 

note.— But  attorney  Is  authorized,  it  seems, 
to  receive  payment  part  in  money,  residue 
in  note  for  short  period,  of  person  of  un- 
doubted responsibility. — Livingston  v.  Rad- 
cliflf,  6  Barb.  (N.  Y.)  201.  See  East  River 
Bank  v.  Kennedy,  9  Bosw.  (N.  Y.)  543,  550. 
See  par.  332,  this  note. 

194.  Otherwise  where  employed  to  sue. — 
See  East  River  Bank  v.  Kennedy,  supra; 
Bowne  v.  Hyde,  6  Barb.  (N.  Y.)  892;  Gaillard 
v.  Smart,  6  Cow.  (N.  Y.)  385;  Shaw  v.  Kid- 
der, 2  How.  Pr.  (N.  Y.)  244. 


ISO.     Same     Same     In  judgment  for  land, 

attorney  has  no  authority  to  take  money  in 
satisfaction  and  discharge. — See  Harrow  v. 
Farrow's  Heirs,  46  Ky.  (7  B.  Mon.)  126,  45 
Am.  Dec.  60. 

See  pars.  160,  806,  351,  this  note. 

1M.  Reeelve  seisin  of  land  taken  on  exe- 
cution, from  officer,  for  his  client. — Pratt  v. 
Putnam,  13  Mass.  361,  863. 

1ST.  Receipt  for  payment  of  claim  or 
judgment. — Kirk's  Appeal,  87  Pa.  St.  248,  80 
Am.  Rep.  357. 

See  pars.  188-195,  this  note. 

198.  Recognisance  on  appeal-  May  sign 
in  client's  name. — Recognizance'  on  appeal 
may  be  signed  by  attorney  of  record  in  his 
client's  name. — Adams  v.  Robinson,  18  Mass. 
(1  Pick.)  461,  462. 

See  par.  115,  this  note. 

As  to  execution  of  Indemnity  bond  In 
client's  name,  see  pars.  171-174,  this  note. 

199.  Parol  employment  can  not  authorise 
attorney  to  execute  under  seal  appeal  bond 
in  his  client's  name. — Clark  v.  Courser,  29 
N.  H.  170. 

200.  General  authority  to  defend  haa 
been  said  not  to  authorize  execution  of  ap- 
peal bond  in  name  of  client. — Ex  parte  Hol- 
brook,  6  Cow.   (N.  Y.)  36. 

201.  Refer     cause— An     attorney    may. — 

Pike  v.   Emerson,   6  N.  H.   393    (arguendo). 
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See  Haskell  v.  Whitney,  12  Mass.  47;  Inhabi- 
tants of  Buckland  v.  Conway,  16  Mass.  396; 
Town  of  Alton  v.  Oilman  ton,  2  N.  H.  520; 
Fernald  v.  Ladd,  4  N.  H.  370;  Yates  v.  Rus- 
sell, 17  John.  (N.  Y.)  461;  Holker  v.  Parker, 
11  U.  8.  (7  Cr.)  436,  3  L.  ed.  396;  Camden  v. 
Edie,  1  H.  Bl.  21;  Wade  v.  Powell,  31  Ga.  1; 
Tiffany  v.  Lord,  40  How.  Pr.  (N.  Y.)  481; 
Stokely  v.  Robinson,  34  Pa.  St.  315;  Smith 
v.  Bossard,  2  McC.  (S.  C.)  Eq.  406. 
See  pars.  119,  256  et  seq.,  this  note. 

202.  Release  property  attached  — A*  to 
a-enerally< — Monson  v.  Hawley,  30  Conn.  51, 
79  Am.  Dec.  233;  Benson  v.  Carr,  73  Me.  76; 
Moulton  v.  Bowker,  115  Mass.  36,  16  Am. 
Rep.  72. 

See  pars.  341,   342,  this  note. 


Same— Bat  not  garnishee. — An  at- 
torney may  not  release  garnishee  sum- 
moned as  debtor. — See  par.   339,  this   note. 

204.  Release  of  Judgment  obtained  in 
favor  of  his  client,  without  payment  thereof 
<see  par.  170,  this  note),  is  not  within  gen- 
eral authority  of  attorney. — Harrow  v.  Far- 
row's Heirs,  46  Ky.  (7  B.  Mon.)  126,  45  Am. 
Dec.    60. 

See  par.  338,  this  note. 


200.  Remlttit  dnmnnm— Authority  to  ea- 
ter,— as  to,  see  par.  163,  this  note. 

209.  Retraxit— At  common  law  was  not 

within  scope  of  authority  of  attorney  in 
cause;  being  bar  to  future  action  for  same 
cause,  it  was  required  to  be  by  act  of  plain- 
tiff appearing  in  his  own  proper  person  in 
court. — Lambert  v.  Sandford,  2  Blackf. 
(Ind.)  137,  18  Am.  Dec.  149;  Kellogg  v.  Gil- 
bert. 10  John.  (N.  Y.)  220,  6  Am.  Dec.  835; 
Beecher's  Case,  8  Co.  Rep.  68;  Lamb  v.  Wil- 
liams, 6  Mod.  82,  1  Salk.  89. 
See  par.  325,  this  note. 

207.  Same— California  rale. — But  under 
our  statute  this  power  is  conferred  upon  at- 
torney of  record. — Merritt  v.  Campbell,  47 
Cal.  542,  545,  546.  See  Board  Comrs.,  etc., 
City  of  San  Jose  v.  Younger,  29  Cal.  147, 
87  Am.  Dec.  164;  Barnard  v.  Daggett,  68  Ind. 
305  (decided  under  statute.) 

2*8.     Sign  appeal  bond— In  aame  of  client. 

— See  pars.  115,  198-200,  this  note. 

2AP.  Slga  pleadings,  binding  his  client  as 
admission. — See  Coward  v.  Clanton,  79  Cal. 
23.  29,  21  Pac.  359. 

See  pars.  22,  102,  this  note. 

210.  "In  our  Judgment,  it  should  be  pre- 
sumed, where  a  pleading  is  filed  by  the  at- 
torney of  a  party,  that  such  attorney  was 
acting:  within  his  authority,  and  that  the 
pleading:  should  be  regarded  as  the  admis- 
sion of  the  party,  subject  to  his  right  to 
show  that  as  a  matter  of  fact  the  pleading: 
was  not  authorized  by  him.  But  as  the 
point  Is  not  directly  raised  here,  and  a  deci- 
sion of  the  question  is  not  necessary,  we  do 
not  pass  upon  it." — Coward  v.  Clanton,  79 
CaL  28,  29,  21  Pac.  359. 

211.  "There  is  some  confusion  in  the 
cases    as    to    right    of    party    to    introduce 


pleading  in  evidence,  where  same  is  signed 
by  attorney,  without  first  proving  it  was 
pleaded  with  knolwedge  and  by  authority 
of  the  party." — Coward  v.  Clanton,  supra. 
See  Dug  v.  Duff,  71  Cal.  513,  521,  12  Pac.  570: 
Kamm  v.  Bank  of  California,  74  Cal.  191,  15 
Pac.  765,  and  Cook  v.  Barr,  44  N.  Y.  156. 

212.  Stay  execution— In  general. — Stay 
execution  on  judgment  recovered  by  him 
for  his  client  under  presumed  powers  on 
general  employment. — Scott  v.  Seller,  5 
Watts  (Pa.)  235;  Silvis  v.  Ely,  3  Watts  & 
S.  (Pa.)  420;  Hopkins  v.  Willard,  14  Vt.  474. 

See  pars.  142,  162,  this  note. 


213.  Same— Direct  as  to  manner  of  en- 
forcing.— Direct  sheriff  as  to  manner  and 
time  of  enforcing  execution. — Gorham  v. 
Gale,  7  Cow.  (N.  Y.)  789,  17  Am.  Dec.  549; 
Corning  v.  Southland,  8  Hill  (N.  Y.)  552, 
Adams  v.  Fort  Plain  Bank,  23  How.  Pr. 
(N.  Y.)  45;  Kellogg  v.  Griffin,  17  John. 
(N.  Y.)  274;  Hyams  v.  Michel,  3  Rich  (S.  C.) 
L.  303;  Willard  v.  Goodrich,  31  Vt.  597. 

See  pars.  164-170,  this  note. 

214.  Stipulation  ay  attorney— Authority 
to  enter  Into. — Authority  of  attorney,  under 
his  general  employment,  to  manage  cause 
empowers  him  to  enter  into  stipulation  re- 
garding its  conduct. — See  pars.  19  et  seq., 
this  note. 

215.  Stipulation  by  attorney  of  record  is 
presumed  to  have  been  authorized  by  his 
client;  but  where  adverse  party  as  well  as 
court  has  knowledge  that  attorney  is  act- 
ing in  direct  opposition  to  Instruction  of  his 
client,  presumption  does  not  obtain,  and 
stipulation  should  not  be  acted  on  by  the 
court,  and  adverse  party  can  not  acquire 
any  rights  thereunder. — Kn owl  ton  v.  Mac- 
kenzie, 110  Cal.  183,  42  Pac.  580. 

21*.     Same  —  Same  —  Acknowledgment  of 

notiee  of  appeal  does  not  amount  to  a  stip- 
ulation as  to  date  of  judgment  recited  in 
the  notice. — See  par.  92,  this  note. 

217.  Same— In  forecioaure  salt. — Stipula- 
tion between  the  attorneys  for  the  parties 
in  a  foreclosure  suit  as  to  the  conditions 
upon  which  a  decree  of  foreclosure  and  sale 
may  be  entered  is  an  agreement  filed  with 
the  clerk  within  the  meaning  of  the  above 
section,  and  is  binding  on  the  parties. — 
Clemens  v.  Gregg,  34  Cal.  App.  245,  167  Pac. 
294. 

218.  Such  a  stipulation  is  presumed  to 
have  been  authorized  where  the  party  rec- 
ognizes its  validity  by  acting  under  it,  and 
acquiescing  in  it  for  nearly  four  years. — 
Clemens  v.  Gregg,  34  Cal.  App.  245,  167 
Pac.  294. 

219.  Same — To  fee  la  writing— Filing. — 
General  rule  in  this  state  is  that  attorney's 
agreements  and  stipulations  in  course  of 
conduct  of  cause,  to  bind  his  client,  must 
be  in  writing. — See  pars.  1-6,  this  note. 

220.  Same  — Oral  stipulation  — .  Sufficient, 
when. — Oral  stipulations,  statements,  or  ad- 
missions made  in  open  court  in  course  of 
trial    for    purpose    of    obviating    proof    of 
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fact  Involved  In  subject-matter  thereof,  al- 
though not  entered  on  minutes  (see  pars.  8 
et  seq.,  this  note),  may  be  acted  on  in  in- 
structing jury  or  in  giving  judgment;  and 
minutes  need  not  be  amended  to  show 
stipulation,  but  it  may  be  shown  in  state- 
ment or  other  record  on  motion  for  new 
trial. — Griess  v.  State  Invest.  &  Ins.  Co.,  93 
Cal.  411,  28  Pac.  1041. 

221.  This  section  of  code  was  not  in- 
tended either  to  enlarge  or  abridge  author- 
ity given  to  attorney  by  his  client,  but 
simply  to  prescribe  manner  of  its  exercise 
and  preservation  of  evidence  of  exercise  of 
such  authority;  hence  authorized  stipula- 
tion entered  into  by  attorney  is  enforce- 
able, even  though  attorney  does  not  com- 
ply with  terms  of  this  section,  where  It  is 
not  forbidden  by  any  other  statute,  or  upon 
principles  of  law. — Wall  v.  Mines,  130  Cal. 
27,  42,  62  Pac.  386.  See  Smith  v.  Whittier, 
95  Cal.  279,  30  Pac.  529,  and  Preston  v.  Hill, 
50  Cal.  43,  19  Am.  Dec.  647. 

222.  Same — Can  not  pass  title  to  lands*— 
Stipulators  of  attorney  can  not  pass  title 
of  his  client  to  lands. — Ryan  v.  Tomlinson, 
31  Cal.  11,  17. 

223.  Same  — To  abide  event  in  another 
cause  is  binding,  even  though  question  in- 
volved in  cause  in  which  stipulation  Is  given 
has  been  changed  by  repeal  of  act  of  legis- 
lature.— North  Mo.  R.  Co.  v.  Stephens,  36 
Mo.  160,  88  Am.  Dec.  188. 


Same— Same  —  Premature  judgment 
— Setting;  aside. — Stipulation  to  abide  de- 
termination of  another  action,  and  authoriz- 
ing judgment  to  be  entered  upon  final  judg- 
ment having  been  obtained  in  such  other 
action,  judgment  entered  pending  motion  for 
new  trial  in  such  other  action  is  premature. 
— Oilmore  v.  American  Cent.  Ins.  Co.,  65  Cal. 
63,  66,  2  Pac.  882.  See  Hill  v.  Sherwood.  33 
Cal.  474.  See  Sharon  v.  Hill,  11  Sawy.  C.  C. 
290,  372,  26  Fed.  337,  392,  s.  c.  on  review,  13 
Sawy.  C.  C.  387,  423,  36  Fed.  337,  361. 

225.  Same— Same— Judgment  reversed  — 
Not  functus  officio. — In  such  case  stipulation 
does  not  become  functus  officio  by  fact  that 
judgment  rendered  in  such  other  action  is 
reversed  on  ground  of  error  in  overruling 
demurrer  to  complaint,  pleading  in  that  case 
being  thereupon  amended  without  making 
substantial  change  in  issues,  and  final  judg- 
ment obtained  on  merits. — Gilmore  v.  Amer- 
ican Cent.  Ins.  Co.,  67  Cal.  366,  7  Pac.  781. 
See  Bank  v.  Louisville,  88  Fed.  398,  405. 

226.  Same— Stipulation  before  suit- Bind- 
ing, when. — A  stipulation  entered  into  by 
an  attorney  before  suit  brought  may  be 
binding  on  client  where  attorney  is  em- 
ployed in  anticipation  of  such  suit  to  con- 
duct litigation  in  same  when  brought. — 
Hefterman  v.  Burt,  7  Iowa  320,  71  Am.  Dec. 
445. 

227.  Same— Compromise-— Attorney  bas  no 
authority  to  stipulate  compromise  of  cause, 
unless  specifically  so  directed. — See  pars. 
307-314,  this  note. 


•Affalnst  objections  of 
client*  and  consent  to  entry  of  judgment 
against  client,  not  within  general  authority 
of  attorney  in  cause. — Preston  v.  Hill,  50 
Cal.  43,  54,  19  Am.  Rep.  647. 

See  pars.  131-186,  227-231,  this  note. 

229.  "In  this  case  attorney  entered  into 
compromise  in  defiance  of  protest  of  his 
client;  and  in  open  court,  in  presence  of  ad- 
verse attorney,  the  client  remonstrated 
against  it,  as  having  been  made  without 
his  authority,  and  insisted  that  trial  should 
proceed.  The  question  for  decision  there- 
fore is  whether  by  virtue  merely  of  his 
retainer  an  attorney  may  compel  his  client 
to  submit  to  compromise  against  his  pro- 
test made  at  time,  and  renewed  in  open 
court  in  presence  of  his  adversary,  before 
entry  of  judgment.  No  case  has  been  pro- 
duced, nor  do  I  think  one  can  be  found, 
in  which  any  court  has  decided  that  such 
proceeding  can  be  upheld  either  on  reason 
or  authority.  Whatever  presumptions  court 
or  adverse  party  might  ordinarily  be  au- 
thorized to  make,  as  to  authority  of  attor- 
ney who  proposes  to  compromise  his  client's 
cause  of  action,  all  such  presumptions  must 
cease  when  the  client,  before  transactions 
is  consummated,  notifies  the  court  and  his 
adversary  in  most  formal  manner  that  his 
attorney  acted  without  authority  and  that 
he  repudiates  the  bargain.  The  attorney  is 
but  agent  of  the  client  for  conduct  and 
management  of  the  cause;  but  his  retainer 
does  not  give  him  unlimited  power  to  dis- 
pose of  his  client's  estate  by  way  of  com- 
promise against  latter's  protest  in  presence 
of  his  adversary  before  transaction  is  con- 
summated."— Preston  v.  Hill,  50  Cal.  43,  54, 
19  Am.  Rep.  647. 

280.  Same— Same— Holmes  v.  Ron-era*  dln- 
tln*-u|«hed. — The  above  case  distinguishes 
Holmes  v.  Rogers,  13  Cal.  191,  in  which  de- 
cree entered  by  consent  of  plaintiff's  at- 
torney, in  pursuance  of  compromise  agreed 
upon  by  attorney  without  knowledge  or  con- 
sent of  his  client,  was  upheld  on  ground 
that  in  absence  of  fraud  or  mistake  party 
to  action  Is  bound  by  judgment  entered  by 
consent  of  his  attorney,  under  circumstances 
of  that  case,  particularly  in  absence  of 
showing  or  allegation  that  attorney  is  In- 
solvent. 

281.  Same  Continuing  for  term  cause  in 
supreme  court,  and  providing  that  any  mo- 
tion therein  may  be  made  at  next  term 
by  either  party  which  might  have  been 
made  at  first  term  after  filing  transcript, 
construed  to  cover  only  rights  party  had  at 
time  stipulation  was  entered  into,  and  not 
those  which  had  already  lapsed  by  laches 
of  the  party. — Reynolds  v.  Lawrence,  15  Cal. 
359. 


232.  Same  — That  court  may  find  addi- 
tional facta  such  as  would  in  his  judgment 
be  sufficient  to  present  all  questions  raised 
by  pleadings,  precludes  parties  from  ob- 
jecting that  court  did  not  render  judgment 
on  special  findings  of  jury, — Marl  us  v. 
Bicknell,   10  Cal.  217,  224. 
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238.  Same— That  damages  may  be 
aeased  la  currency  by  jury,  if  they  And  for 
plaintiff,  entered  Into  by  attorneys  in  open 
court,  estops  them  to  object  to  verdict  on 
that  ground. — Dreyfous  v.  Adams,  48  Cal. 
131. 


284.  Same— That  depositions  may  be  read 
In  evidence  at  trial,  parties  are  bound  by 
stipulation. — Robinson  v.  Placervllle  &  S.  V. 
R.  Co.,  65  Cal.  263,  266,  3  Pac.  878. 

235.  Same-— Same  Taken  In  another  ac- 
tion should  be  used  on  trial  of  cause  "with 
same  force  and  effect,  and  subject  to  same 
exceptions,  as  if  taken  in  thie  case,"  is 
waiver  of  any  objection  to  competency  of 
witness,  where  party  appeared  and  exam- 
ined witness  without  objecting  to  compe- 
tency of  witness. — Brooks  v.  Crosby,  22  Cal. 
42.  50.  See  King;  v.  Haney,  46  Cal.  562,  13 
Am.  Rep.  217. 

286.  Same— -Same— -Does  not  estop  to  show 
character  of  title,  when. — Does  not  estop 
defendant  to  show  that  land  was  community 
property,  where  evidently  intended  only  to 
admit  that  title  to  land  had  passed  to  wife 
through  several  conveyances,  but  not  ad- 
mitting' that  she  took  title  to  same  as  her 
separate  property,  particularly  where  cause 
is  tried  by  consent  and  upon  theory  that 
such  stipulation  does  not  preclude  such 
showing. — Directors  Fallbrook  Irr.  Dist.  v. 
Ablla,  106  Cal.  355,  361,  39  Pac.  793. 

287.  Same— Dlsmlsaal  of  action  by  attor- 
ney of  record*  stipulating;,  who  has  ceased 
to  be  attorney  in  fact  because  plaintiff  has 
parted  with  his  interest  to  another,  who 
prosecutes  in  name  of  original  plaintiff,  is 
beyond  authority  of  attorney,  involves  fla- 
grant breach  of  good  faith,  and  judgment  of 
dismissal  entered  upon  such  stipulation  will 
be  promptly  vacated  on  discovery  of  fraud. 
—Walker  v.  Felt,  54  Cal.  386,  388.  See  Mas- 
tick  v.  Thorp,  29  CaL  444,  448,  and  Dutton  v. 
Warschauer,  21  Cal.  609. 

288.  Same — Dismissal  of  appeal  by. — Writ 
of  error  or  appeal  may  be  dismissed  at  any 
time  on  written  stipulation  of  attorneys  of 
record  of  parties  to  suit. — Supreme  Court 
Rule  XXIV.— 177  Cal.  lv. 

289.  Same— Aa  to  error  In  record. — Er- 
rors assigned  by.  not  considered  on  appeal 
by,  defeated  party  in  Paul  v.  Magee,  18 
CaL  698. 


240.  Same— That  exception  duly  made. — 

Of  exceptions  duly  made  by  plaintiff  to 
charges  of  court,  and  to  each  and  every  part 
thereof,  will  be  construed  as  stipulation 
that  exceptions  were  sufficiently  specified 
to  render  them  available. — Bowman  v.  Cud- 
worth,  31  CaL  148,  150;  McCreedy  v.  Bver- 
dlng.  44  Cal.  246,  249. 

241.  Same  —  Extending;  time  for  giving; 
notice  of  appeal.  —  Authority  of  attorneys 
given  by  this  section  is  not  limited  by  sec- 
tion 1054,  post,  nor  does  latter  section  pre- 
scribe exclusive  mode  by  which  time  pro- 
vided for  giving  notices,  or  service  of 
proposed  statements  of  bills  of  exceptions, 
may  be  extended,  but  only  Imposes  limlta- 


.  tion  upon  power  of  court  to  extend  such 
time  without  consent  of  other  party.  Hence, 
where  parties,  within  time  allowed  by  law 
to  give  notice  of  intention  to  move  for  new 
trial,  stipulate  that  time  for  giving  such 
notice  may  be  extended,  such  stipulation 
will  have  effect  without  order  of  court  rati- 
fying same. — Simpson  v.  Budd,  91  Cal.  4S8, 
491,   27  Pac.   768. 

242.  It  has  been  assumed  in  many  cases, 
if  not  directly  decided,  that  time  for  giv- 
ing notice  of  motion  for  new  trial,  as  well 
as  for  every  step  to  be  taken  in  relation 
thereto,  may  be  waived  or  extended  by  con- 
sent.— Simpson  v.  Budd,  supra;  Hobbs  v. 
Duff,  43  Cal.  485;  Gray  v.  Nunan,  63  Cal. 
220;  Patrick  v.  Morse,  64  Cal.  462,  2  Pac. 
49;  Brichman  v.  Ross,  67  Cal.  601,  8  Pac. 
316;  Schieffery  v.  Tapia,  68  CaL  184,  8  Pac. 
878;  Curtis  v.  Superior  Court,  70  CaL  390, 
11  Pac.  652. 

248.  Same— Of  facts  upon  which  a  cause 
shall  he  determined,  "subject  to  all  legal 
objection,"  and  having  been  put  in  evi- 
dence without  objection,  on  appeal  it  can 
not  be  urged  that  they  were  inadmissible 
under  pleadings.  If  counsel  consider  any 
of  admitted  facts  incompetent  or  inadmis- 
sible under  pleadings,  he  must  state  his 
objection  at  time  agreed  statement  of  facts 
is  offered,  and  if  objection  is  Overruled, 
save  exception  at  time,  in  order  to  have 
point  considered  by  supreme  court  on  ap- 
peal; and  if  on  agreed  statement  of  facts 
defendant  is  entitled  to  judgment,  such 
judgment  will  not  be  reversed  on  ground 
that  answer  is  defective  In  particulars  al- 
leged.— Hess  v.  Bolinger,  48  Cal.  349,  354. 

244.  Same  — Same  — On  submission  of  a 
controversy  without  action,  under  provi- 
sions of  statute  (Practice  Act  377;  Code  Civ. 
Proa,  8  1138)  on  agreed  statement  of  facts, 
transcript  on  appeal  must  contain  copy  of 
affidavit  required,  showing  reality  of  con- 
troversy and  good  faith  of  proceeding. — 
Mellois  v.  Chaine,  20  Cal.  679. 


246.  .  Same  Same  Judgment-roll  on  ap- 
peal.— Where  parties  stipulate  facts,  and 
agree  therein  that  stipulation  shall  be  part 
of  judgment-roll,  and  that  no  other  state- 
ment on  appeal  shall  be  required,  facts 
recited  in  such  stipulation  take  place  of, 
and  serve  alf  purposes  of,  finding  of  facts 
by  court,  and  no  statement  on  appeal  Is 
necessary.  All  questions  on  appeal  arise 
upon  what  parties  l?ave  agreed  shall  con- 
stitute judgment-roll,  and  no  specification 
of  errors  or  ground  relied  upon  is  required 
to  be  made  in  record. — Brewster  v.  Hartley, 
37  Cal.  15,  23,  99  Am.  Dec.  237;  Muller  v. 
Rowell  110  Cal.  318,  42  Pac.  804;  Denison 
v.  Burrell,  119  Cal.  180,  51  Pac.  1. 

246.  Such  stipulation  is  equivalent  to  ad- 
mitting in  pleadings  facts  thus  stipulated. 
— Muller  v.  Rowell,  110  Cal.  318,  42  Pac.  804. 

247.  Same— Giving;  time  to  Ale  brief  on 
appeal  —  Effect.  —  Giving  ten  days  to  file 
brief  by  appellant's  counsel,  signed  In 
ignorance  of  fact  that  appeal  had  been  pre- 
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viously  dismissed  and  remittitur  issued,  will 
be  enforced,  and  on  motion  based  on  such 
stipulation  dismissal  will  be  set  aside  and 
remittitur  recalled.— Noriega  v.  Knight.  20 
Cal.  172. 

248.     Same— That  judgment  or  order  en- 
tered ny  will  not  be  reviewed  on  appeal. 

Brotherton  v.  Hart,  11  Cal.  405;  Coryell  v. 
Cain,  16  Cal.  667,  572;  Sleeper  v.  Kelly,  22 
Cal.  456;  Mecham  v.  McKay,  37  Cal.  164, 
158;  San  Francisco  v..  Certain  Real  Estate, 
42  Cal.  518,  518;  Erlanger  v.  Southern  Pac. 
R.  Co..  109  Cal.  895,  42  Pac.  81;  Reay  v. 
Butler,  118  Cal.  118,  115,  50  Pac.  875.  See 
Harvey  v.  Bunker  Hill  &  S.  Min.  &  C.  Co.. 
2  Idaho  782,  784,  785,  24  Pac.  80. 

See  pars.  250-254,  this  note. 


reviewed.— Mecham   v.  McKay,   87  Cal.   154, 
158,   159. 

255.  Same— That  no  error  In  record  prej- 
udicial to  appellant,  provided  title  to  whole 
tract  of  land  did  not  pass  by  certain  named 
deed  in  controversy,  and  case  is  so  argued 
and  presented  by  appellant's  counsel,  if  su- 
preme court  hold  that  title  to  whole  tract 
did  not  pass  by  that  conveyance,  they  will 
not  consider  other  alleged  errors  on  peti- 
tion for  rehearing.— Hihn  v.  Courtis,  81  Cal. 
898,   406. 


249.  This  rule  rests  on  theory  that  by 
consenting  to  judgment  .or  order — except 
where  merely  pro  forma,  to  facilitate  appeal 
(par.  215,  this  note)— party  expressly  waives 
all  objection  to  it,  and  can  not  be  allowed 
afterwards,  on  appeal,  to  question  its  pro- 
priety, because  by  consenting  to  it  he  has 
abandoned  all  opposition  or  exception.— 
Mecham  v.  McKay,  87  Cal.  154,  158,  159. 

250.  Same  —  Same  —  Consent  order  over, 
ruling  demurrer  will  not  be  reviewed  on 
appeal.— Coryell  v.  Cain,  16  Cal.  567,  572- 
Conniff  v.  Kahn.  54  Cal.  283;  Jackson  v! 
Brown,  82  Cal.  275,  278,  28  Pac.  142;  Omaha 
Fire  Ins.  Co.  v.  Maxwell,  38  Neb.  358,  66 
N.  W.  1028;  Rader  v.  Barr,  22  Ore.  495.  29 
Pac.  889. 

251.  But  stipulation  that  demurrer  to 
complaint  may  be  overruled  and  defendant 
allowed  to  answer  within  given  time,  does 
not  estop  defendant  from  relying  at  any 
future  stage  of  cause  upon  alleged  failure 
of  complaint  to  state  facts  sufficient  to  con- 
stitute cause  of  action  under  provisions  of 
section  434,  post.— Hitchcock  v.  Caruthers 
82  Cal.  623,  23  Pac.  48;  Morris  v.  Courtney' 
120  Cal.  63,  66,  62  Pac  129. 


252.     Same — Same— That  motion  for  new 
trial  be  denied,  made  in  trial  court,  correct- 
ness of  such  order  can  not  be  questioned 
on  appeal.— See  Meerhol*  v.  Sessions.  9  Cal 
277;  Brotherton  v.  Hart,  11  Cal.  405;  Mecham 
v.  McKay,  37  CaL  164,  158;  San  Francisco  v. 
Certain   Real  Estate,    42   Cal.   513,   518;   Er- 
langer  v.  Southern  Pac  R.  Co.,  109  Cal.  895 
42  Pac  81;  Reay  v.  Butler,  118  Cal.  118,  lis] 
50   Pac.   875;   Harvey   v.   Bunker   Hill   &  8 
Min.  A  C.  Co.,  2  Idaho  732,  24  Pac  80. 

258.  Same— Same— Same  — Rule  Inappli- 
cable to  provision  in  stay-bond  consenting 
that  Judgment  may  be  taken  against  sure- 
ties on  motion  (required  by  statute  in  those 
cases  where  a  stay-bond  is  provided  for) 
In  those  cases  where  bond  was  unauthor- 
ized.—Reay  v.  Butler,  118  Cal.  118,  116.  50 
Pac.  375. 


254.  Same — Same— To  facilitate  appeal, 
reviewed. — In  those  cases  where  stipula- 
tion consenting  to  order  denying  motion 
for  new  trial,  and  like,  is  given  only  pro 
forma,  to  facilitate  appeal,  and  this  fact 
appears    from    record,    such    order   will    be 


256.  Same— Reference.— Of  reference  'to 
take  evidence  and  report  a  Judgment"  is 
exhausted  by  subsequent  report  of  judg- 
ment by  referee,  and  court  on  granting  new 
trial  can  not  over  objection  refer  matter 
to  same  referee  "to  take  evidence  and  re- 
port a  Judgment."— Daverkosen  v.  Kelley 
43  Cal.  477.  *»>o««^. 

See  pars,  119,  201,  this  note. 

257.  Same  — That    service    In    time.  — Of 

service  in  time  of  statement  on  motion  for 

?H7  JJ?1'  and  that  !t  m,*ht  be  Presented 
for  settlement  without  further  notice,  does 
not   estop   respondent   to   claim   that  state- 

m^^fV0*  flled  when  motlon  was  sub- 
mitted; judge's  certificate  of  settlement  does 
not  show  that  statement  was  filed.— Mills 
v.  Dearborn,  82  Cal.  51,  66,  22  Pac.  1114. 

858.  Statement  need  not  be  actually  in- 
dorsed by  clerk  as  filed;  if  it  was  left  with 
nina  to  be  filed,  it  was  enough.— See  Boyd 

v.  Dearborn,  82  Cal.  51,  66,  22  Pac.  1114. 
See,  post,  8  465  and  note. 

•iff'     !am*"T^t    n°tlee    of    ONtl    wa. 

nled  and  served,  inserted  in  transcript  in- 
stead of  copy  of  such  notice,  there  being 
in  transcript  statement  on  motion  for  new 
trial  together  with  order  denying  same 
court  can  not  determine  whether  appeal 
was  taken  from  Judgment  or  order  deny- 
ing new  trial,  and  Judgment  will  be  af- 
firmed.—Hill  v.  Weisler,  49  Cal.  146. 

260.  Stipulation  in  transcript  that  notice 
of  appeal  was  flled  in  trial  court,  evidence 
contradicting  stipulation  will  not  be  re- 
ceived, and  supreme  court  will  not  dis- 
miss appeal  on  ground  that  no  such  notice 

-.!?.',..  "V*—8""*— mUm*  »•»««  «««•- 

*«>Mble  to  app«ai  to  perfect  same,  and  to 
confer  Jurisdiction  on  supreme  court.— 
Hastings  v.  Halleck,  10  Cai.  81;  Buffendeau 
Bdm°»a»on.  24  Cal.  94;  Bonds  v.  Hick- 
s'1?; *•.?£  "°'  "8:  Pe°Ple  *■  Alameda  T 

cal.  461,  468;  'Williams  v.  Santa  Clara  Min 
Assoc,  66  Cal.  198,  196,  6  Pac.  86. 

J!!f~  W*,Tf  °f  nUng  by  «t«Pulatlo„  of 
parties  is  not  equivalent  of  filing  and  serv- 
ice of  notice;  for  consent,  though  it  may 
waive  error,  can  not  confer  Jurisdiction  ™ 
court—Bond.  v.  Hickman.  29  Cal  «0  ,68 
Moyle  v.  Landers.  78  Cal.  99.  106  12  Am  st' 
Rep  22,  20  Pac.  241.  See  D.fc  Go,d  si  v 
Newton.  *  Dak.  89.  8  N.  W.  811.    K,.  I  „d; 
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aey  v.  McClelland,  4  Ky,  (1  Bibb)  262;  Banks 
v.  Fowler,  12  Ky.  (3  Litt.)  332;  Ormsby  v. 
Lynch,  1  Litt.  Sel.  Cas.  308.  N.  Y.  Coffin  v. 
Tracy,  8  Cai.  129;  Low  v.  Rice,  8  John.  409. 
Ore.  Oliver  v.  Harvey,  6  Ore.  360,  862;  Wolf 
v.  Smith,  6  Ore.  78,  74. 

263.  Same— Same— Same— When  principle 
not  applicable. — Principle  does  not  apply 
which  is  laid  down  in  last  two  paragraphs 
to  case  like  that  specified  in  paragraph  pre- 
ceding: them  (par.  260);  for,  admitting  ne- 
cessity of  filing  of  notice  of  appeal  as 
essential  part  of  proceedings  by  which  ap- 
pellate court  acquires  jurisdiction,  real 
question  is  as  to  what  is  competent  evidence 
in  supreme  court  to  prove  or  disprove  fil- 
ing of  notice.  Notice  itself,  together  with 
official  indorsement  of  its  being  filed,  form 
part  of  record  of  cause  in  court  below,  and 
neither  of  them  has  any  place  as  original 
papers  in  appellate  court.  Causes  brought 
before  supreme  court  by  appeal  are  heard 
upon  transcript- of  record  in  court  below,  or 
portion  thereof,  transcript  being  made  up 
and  documents  authenticated  before  it 
reaches  supreme  court.  Evidence  of  filing, 
as  well  as  contents  of  notice,  constitutes 
essential  part  of  transcript.  Copy  of  no- 
tice, and  its  indorsement  of  being  filed,  cer- 
tified by  clerk  of  court  below,  would  in  ab- 
sence of  rule  permitting  a  different  mode 
of  authentication  be  best  evidence  in  su- 
preme court  of  filing  as  well  as  of  contents 
of  notice.  Certificate  of  attorneys  of  re- 
spective parties  is  permitted  by  statute  to 
take  place  of  official  certificate  of  clerk,  and 
parties  may  substitute  brief  statement  of 
notice  and  its  filing  in  place  of  complete 
copies;  but  in  whatever  form  they  may  ap- 
pear to  be  authenticated  in  transcript,  they 
have  same  value,  and  are  entitled  to  same 
effect  as  evidence,  as  if  complete  copies 
were  certified  by  clerk. — Bonds  v.  Hickman, 
29  Cai.  460,  463,  464. 


Same— »A*  to  statement  on  appeal— 
Equivalent  to  certificate,  when* — Where  af- 
ter proposed  statement  on  motion  for  new 
trial  and  amendments  thereto  had  been  sub- 
mitted to  Judge  who  tried  case,  who  al- 
lowed certain  of  proposed  amendments  and 
rejected  others,  respective  counsel  stipu- 
lated that  engrossed  statement  might  be 
made  by  writing  in  proposed  statement 
amendments  allowed  by  judge,  and  when  so 
engrossed,  same  to  be  statement,  and  that 
exhibits  and  documents  referred  to  in  state- 
ment may  be  used  on  argument,  without 
being  copied  into  statement,  but  shall  be 
inserted  In  transcript  on  appeal,  and  stipu- 
lation added  to  statement  thus  engrossed, 
that  it  Is  engrossed  statement  as  settled 
by  judge,  and  engrossed  according  to  for- 
mer stipulation;  held  to  be  equivalent  to 
certificate  provided  for  in  statute.  —  Mc- 
Creery  v.  Everding,  44  Cai.  846,  248. 

26S.  Same  flame  As  to  judgment-roll, 
etc.— Amendment. — That  Judgment-roll,  or- 
ders, and  instructions  given  and  refused 
by  court,'  statement  on  motion  for  new 
(rial,  and  that  stipulation  thus   signed   "is 


true  and  correct  statement  on  appeal  to 
supreme  court,  and  may  be  used  as  such 
without  further  certification  or  identifica- 
tion,"— none  of  the  papers  containing 
ground  of  appeal  as  required  by  statute, 
stipulation  of  parties  amounts  to  a  waiver 
of  defect,  and  amendment  will  not  be  al- 
lowed.— Weil  v.  Paul,  22  Cai.  492,  494.  S-*e 
Godchaux  v.  Mulford,  26  Cai.  316,  320,  »5 
Am.  Dec.  178. 

266.  Same  —  Same  —  Presumption  as  to 
regularity. — On  stipulation  of  statement  on 
appeal  that  "foregoing  statement  hereto 
annexed  is  true  and  correct  statement  on 
motion  for  new  trial;  that  upon  said  state- 
ment said  court  did  [on  given  date]  over- 
rule plaintiffs'  motion  for  new  trial  and 
refused  to  grant  plaintiffs  new  trial  in  said 
action,"  etc.,  supreme  court  will  presume 
that  notice  of  motion  for  new  trial  was 
regularly  given,  and  will  further  hold  that 
all  technical  objections  to  transcript  are 
waived,  and  case  submitted  upon  its  mer- 
its.— Godchaux  v.  Mulford,  26  Cai.  316,  320, 
85  Am.  Dec.  178.     See  Weil  v.  Paul,  22  Cai. 

492. 

267.  Same— Same— As  to  transcript  "that 
foregoing  twenty-one  pages  constitute 
transcript  on  appeal  from  order,  and  con- 
tain true,  full,  and  correct  copies  of  affi- 
davits referred  to  in  bill  of  exceptions, 
judgment,  order,  notice,  bill  of  exceptions," 
etc.,  does  not  estop  respondent  from  deny- 
ing correctness  or  sufficiency  of  statement, 
bill  of  exceptions,  etc. — Wetherbee  v.  Car- 
roll, 33  Cai.  549,  556,  557;  Siebe  v.  Joshua 
Hendy  M.  Works,  86  Cai.  390,  25  Pac.  14; 
Leonard  v.  Shaw,  114  Cai.  69,  72,  45  Pac. 
1012. 

268.  Such  stipulation  merely  obviates 
necessity  of  certificate  by  clerk;  nothing 
more. — Todd  v.  Winants,  36  Cai.  129;  Leon- 
ard v.  Shaw,  114  Cai.  69,  72,  45  Pac.  1012. 

269.  Such  stipulation  does  not  purport  to 
waive  record  required  by  law,  or  to  provide 
that  .evidence  may  be  reviewed  upon  papers 
mentioned.  The  mere  statement  that  cer- 
tain copies  are  "correct"  is  of  no  more  force 
than  usual  certificate  of  clerk  in  authentica- 
tion of  transcript. — Siebe  v.  Joshua  Hendy 
M.  Works,  86  Cai.  390,  25  Pac.  14. 

270.  "The  stipulation  is  but  substitute 
for  clerk's  certificate  to  correctness  of 
transcript.  It  simply  shows  that  this  is 
transcript  of  such  record  of  proceedings  as 
has  been,  in  fact,  made  in  court  below — 
such  as  it  really  is.  Record  itself  may  be 
sufficient  or  Insufficient  under  law  to  au- 
thorize appellate  court  to  review  action  of 
court  below.  The  stipulation  in  this  case 
shows  what  record  of  court  in  fact  is — 
nothing  more.  It  might  undoubtedly  have 
gone  further,  but  it  has  not  done  so,  and 
manifestly  was  not  designed  to  do  more 
than  authenticate  transcript  as  true  copy 
of  record  below." — Wetherbee  v.  Carroll,  35 
Cai.  549,  556,  557. 

271.  If  parties  wish  to  waive  such  rec- 
ord, and  substitute  stipulation  therefor,  in- 
tention to  do  so  must  appear  with  reason- 
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able  degree   of  certainty. — Siebe   v.   Joshua 
Hendy  M.  Works,  86  Cal.  890,  25  Pac.  14. 

372.  Same— Same — A*  to  filing  statement 
—•Does  not  relieve  of  duty  to  Ale. — Stipulat- 
ing: "that  foregoing-  contains  true  and  cor- 
rect engrossed  and  settled  statement  on 
defendant's  motion  for  new  trial,  hereby 
waiving:  all  informalities  in  respect  to  filing: 
and  service  of  same,"  does  not  relieve  mov- 
ing: party  of  duty  to  file  statement,  and 
neglect  to  do  so  for  five  months  will  be 
waiver  of  right  to  move  for  new  trial. — 
O'Neil  ▼.  Dougherty,  47  Cal.  164. 

See  pars.  259,  260,  this  note. 

278.  Same— Same— What  does  not  consti- 
tute.— Stipulating  statement  on  motion  for 
new  trial  does  not  constitute  statement  on 
appeal  where  appeal  is  taken  from  order 
made  on  such  motion,  and  can  not  be  con- 
sidered without  some  agreement  of  par- 
ties that  it  shall  be  so  used. — Casgrove  v. 
Howland,  24  Cal.  457;  Thompson  v.  Con- 
nolly, 43  Cal.  636,  638.  See  Erlanger  v. 
Southern  Pac.  R.  Co.,  109  Cal.  395,  42  Pac. 
31;  Crosby  v.  North  Bonanza  Silver  Min.  Co., 
23  Nev.  70,  76,  42  Pac.  583;  Kerr  v.  Clampitt, 
95  U.  S.  188,  190,  24  L.  ed.  493. 

274.  Thus  where  the  parties,  by  their  at- 
torneys, stipulated  "that  statement  on  mo- 
tion for  new  trial  shall  consist  of  matters 
proposed  to  be  inserted  therein  by  defend- 
ant's amendments  to  plaintiff's  proposed 
statement  on  motion  for  new  trial  herein, 
and  what  is  left  of  matters  proposed  to  be 
Inserted  therein  by  plaintiff,  said  proposed 
statement,  after  striking  out  matter  pro- 
posed to  be  stricken  therefrom  by  defend- 
ant's said  amendments,  and  that  on  en- 
grossing said  statement  said  matters  shall 
be  copied  therein  with  same  force  and  ef- 
fect as  if  set  out  in  said  statement  and 
amendments;  that  said  statement  need  not 
be  engrossed  until  after  argument  on  mo- 
tion for  new  trial;  that  on  said  argument 
on  motion  for  new  trial  all  matters  herein 
stipulated  as  constituting  settled  statement 
may  be  referred  to  as  if  such  statement 
were  engrossed;  and  that  In  printing  tran- 
script on  appeal  by  either  party,  all  said 
matters  shall  be  printed  in  said  transcript, 
and  that  said  transcript  shall  be  stipulated 
to  contain  statement  on  motion  for  new 
trial  on  which  case  was  argued  on  motion 
for  new  trial," — this  will  not  constitute 
statement  on  appeal  from  judgment  or  or- 
der on  application  for  new  trial. — Thompson 
v.  Connolly,  43  Cal.  636,  638. 

275.  Stipulating  statement  on  motion  for 
new  trial  which  omits  specifications  of 
points  upon  which  moving  party  will  rely, 
and  such  stipulation  is  filed,  moving  party 
may  afterwards,  and  within  time  allowed 
to  file  statement,  amend  by  adding  such 
specifications,  and  it  is  duty  of  court  to 
settle  same  and  allow  other  party  to  sug- 
gest amendments  to  make  it  conform  to 
truth. — Lucas  v.  City  of  Marysville,  44  Cal. 
210,  213.  See  Sweeney  v.  Great  Falls  &  C. 
R.  Co.,  11  Mont.  34,  37,  27  Pac.  847. 


27tf«  Same— Made  In  anpreme  court— Con- 
sidered motion  to  dismiss,  when.-1— Made   in 

supreme  court  may  be  considered  as  mo- 
tion to  dismiss  appeal,  and  it  may  not  be 
objected  that  it  can  not  be  so  considered 
because  not  embodied  in  transcript.  Hence 
where  parties  to  cause  on  appeal  in  supreme 
court  stipulated  in  that  court  "that  »m 
thirty-first  day  of  January,  1888,  defendants. 
Freeman  and  Schardin,  paid  into  court 
amount  for  principal,  interest,  and  costs  en- 
tered on  said  thirty- first  day  of  January, 
1888,  set  out  in  said  transcript;  that  there- 
after, on  twelfth  day  of  March,  188«,  plain- 
tiff's attorney  of  record  received  said 
moneys  from  the  clerk  of  said  court,  and 
receipted  therefor,  and  satisfied  judgment 
by  indorsement  of  satisfaction  upon  mar- 
gin of  record  thereof," — it  was  held  that  ap- 
peal must  be  dismissed,  because  judgment, 
being  satisfied,  passed  beyond  review.  — 
People  ex  rel.  Dunn  v.  Burns,  78  Cal.  645, 
21  Pac.  540.  See  Morton  v.  Superior  Court, 
65  Cal.  496,  498,  4  Pac.  489,'  In  re  Baby,  87 
Cal.  200,  202,  22  Am.  St.  Rep.  239,  25  Pac. 
405;  State  v.  Conk  ling,  54  Kan.  108,  45  Am. 
St.  Rep.  270,  37  Pac.  992;  Madsen  v.  Ken- 
ner,  4  Utah,  3,  5,  4  Pac.  992;  Franklin  v. 
Peers,  95  Va.  602,  604,  29  S.  E.  321. 
See,  post,  89  939  and  954  and  notes. 

277.  Compare t  Kenney  v.  Parks,  120  Cal. 
22,  24,  52  Pac.  40,  denying  right  of  re- 
spondent to  satisfy  judgment  and  thereby 
cut  off  right  of  appeal,  where  appellants 
would  be  entitled  to  restitution  on  reversal. 

278.  Same— Same— Of    dismissal, — as    to, 

see  par  238,  this  note. 

279.  Same— Same  —  Consenting  to  Jadg- 
ment,  must  be  signed  by  attorneys  appear- 
ing of  record  in  trial  cpurt,  or  by  party 
personally,  where  he  did  not  appear  by  at- 
torney In  court  below. — In  matter  of  Ar- 
guello,  50  Cal.  308,  310. 


280.  Same — Same— Submitting  appeal  up- 
on points  named  is  waiver  of  all  other 
points,  and  parties  are  precluded  from  in- 
sisting upon  any  other  assignments  of  er- 
ror previously  made. — Cahoon  v.  Levy,  10 
Cal.  216.  See  Hammontree  v.  Huber,  39  Mo. 
App.  326,  328. 

281.  Same— Taking;  plaee  of  pleadings. — 

Stipulation  of  parties,  by  their  attorneys, 
may  take  place  of  denials  In  answer. — Alta 
S.  Min.  Co.  v.  Alta  Placer  Min.  Co.,  78  Cal. 
629,  633,  21  Pac.  373. 


Same— Waiving  technical  advantage 

is  within  scope  of  attorney's  power  under 
general  employment. — Walradt  v.  Maynard, 
8  Barb.  (N.  Y.)  584;  Gorham  v.  Gale,  7  Cow. 
(N.  Y.)  739,  17  Am.  Dec.  549;  Steward  v. 
Biddlecum,  2  N.  Y.  103;  Read  v.  French,  28 
N.  Y.   285. 

283.  Stipulation  entered  into  by  respec- 
tive attorneys  in  action,  which  has  been 
virtually  disregarded  by  both  parties  in 
subsequent  proceedings,  will  not  be  en- 
forced by  court  after  it  has  been  thus  dis- 
regarded.— People  ex  rel.  Budd  v.  Holden, 
28  Cal.  124. 
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284.  Whether  stipulation  entered  into  by 
private  attorney  of  relator  with  defendant, 
in  action  brought  by  attorney-general,  will 
be  binding  on  people,  queere. — People  ex  rel. 
Budd  v.  Holden,  28  Cal.  124. 

285.  Same— -Waiving?  finding*,  under  pro- 
visions of  section  634,  post,  estops  party 
from  objecting  to  want  thereof,  even  though 
stipulation  be  not  filed  until  after  entry  of 
judgment. — Dougherty  v.  Friermuth,  68  Cal. 
240,  9  Pac.  98.  See  Smith  v.  Whittier,  95 
Cal.  279,  30  Pac.  529. 

288,  Same— Waiving:  all  errors  in  "rec- 
ord, referee's  report,  decree  and  judgment," 
made  after  service  of  notice  of  appeal,  court 
will  not  consider  errors  assigned. — Glotz- 
back  v.  Foster,  11  Cal.  87. 

287.  Same— Waiving:  signature  to  bill  of 
exceptions,  by  judge  or  referee,  is  binding 
upon  parties  and  estops  them  to  urge  on 
appeal  that  bill  of  exceptions  is  not  signed. 
— Sarver  v.  Garcia,  49  Cal.  218.  See  Mere- 
dith v.  Santa  Clara  Min.  Assoc,  60  Cal.  617, 
620. 

288.  Stipulation  by  party—Disregarded. — 

A  stipulation  made  by  a  party  to  an  ac- 
tion, represented  in  action  by  attorney  of 
record,  will  have  no  effect,  and  will  be  dis- 
regarded by  court. — Wylle  v.  Sierra  G.  Co., 
120  Cal.  485,  487,  52  Pac.  809.  See  Board 
Comrs.,  etc.,  City  of  San  Jose  v.  Younger, 
29  Cal.  147,  87  Am.  Dec.  164;  Mott  v.  Foster, 
45  Cal.  72. 

289.  "Stipulation  signed  by  plaintiff  In 
person  goes  for  nothing.  He  had  at  the 
time  an  attorney  of  record  who,  as  such, 
had  exclusive  management  and  control  of 
the  case." — Board  Comrs.,  etc..  City  of  San 
Jose  v.  Younger,  29  Cal.  147,  149,  87  Am. 
Dec.    164;  Mott  v.  Foster,  45  Cal.  72. 

290.  Sne  oat  scire  facias* — as  to  author- 
ity to,  see  pars.  163-169,  this  note. 

291.  Sue  oat   supplementary  proceeding* 

to  render  judgment  effectual. — Ward  v.  Roy, 
69  N.  Y.  96. 

292.  Same — Death  of  client  terminates 
power. — Amore  v.  La  •Mothe,  5  Abb.  N.  C. 
(N.  Y.)  146. 

See  pars.  89-91,  this  note. 

298.  Verify  pleading:*,  etc. — Attorney  has 
authority  to  verify,  by  affidavit,  pleading.— 
Wright  v.  Parks,  10  Iowa  342. 

See,  post,   $  1870  and  note. 

294.  Waive  right  of  appeal  by  agreement 
of  record. — Pike  *v.  Emerson,  5  N.  H.  393, 
22   Am.  Dec.   468. 

296.  Waive  verification  to  pleading. — 
Smith  v.  Mulliken,  2  Minn.   (Oil.  273)  319. 

296.  Waive  judgment  by  default, — as    to 

power,  see  Anonymous,  12  Wend.  (N.  Y.) 
108;  Latuch  v.  Pasheraute,  1  Salk.  86. 

297.  Waive  technical  advantage  In  cause. 
— See  par.  282,  this  note. 

IV.  INSTANCES  OF  WHAT  AN  ATTORNEY 

MAY  NOT  DO. 


— Tenney  ▼.  Berger,  93  N.  Y.  524,  45  Am. 
Rep.  263.  See  Bathgate  v.  Raskin,  59  N.  Y. 
533,  535;  Davis  v.  Smith,  48  Vt.  62,  54 
Harris  v.  Osbourn,  2  Cromp.  &  Mees.  629; 
Nicolls  v.  Wilson,  2  Dow.  (N.  S.)  1032; 
Stokes  v.  Trumper,  2  Kay  &  J.  232;  White- 
head v.  Lord,  21  L.  J.  Rep.  (N.  S.)  Exch. 
239,  11  Eng.  L.  &  Eq.  587;  Menzies  v.  Rodri- 
gus,  1  Pr.  Exch.  92,  133;  Cusswell  v.  Byron, 
14  Ves.  271,  9  Rev.  Rep.  276;  Underwood  v. 
Lewis  (1894),  2  Q.  B.  306,  64  L.  J.  Q.  B.  60, 
9  W.  R.  440. 


298.     Abandon     case     without     justifiable 
cause.—- And  on  reasonable  notice  to  client. 


299.  Accept    leas    than    full    amount    of 

judgment  in  satisfaction. — Watt  v.  Brook- 
over,  35  W.  Va.  323,  29  Am.  St.  Rep.  811,  13 
S.  E.  1007.  See  Ala.  Robinson  v.  Murphy, 
69  Ala.  543.  Ky.  Harrow  v.  Farrow,  7  B. 
Mon.  126,  45  Am.  Dec.  60.  Me.  Wilson  v. 
Wadleigh,  36  Me.  496.  N.  Y.  Beers  v.  Hend- 
rickson,  45  N.  Y.  666;  Lewis  v.  Woodruff,  15 
How.  Pr.  539.  Pa.  North  Whitehall  v.  Kel- 
ler, 100  Pa.  St.  105,  45  Am.  Rep.  361;  Cham- 
bers v.  Miller,  7  Watts  63.  Vt.  Granger  v. 
Batchelder,  54  Vt  248,  41  Am.  Rep.  846. 
See  pars.  311,  335,  849,  this  note. 

300.  Accent  money  Instead  of  land  when 
Judgment  is  for  land. — Naglee  v.  Ingersoll, 
7  Pa.  St.  185,  196;  Dodds  v.  Dodds,  9  Pa.  St. 
815;  Gable  v.  Hain,  1  Pen.  &  W.  (Pa.)  264, 
267;  Huston  v.  Mitchell,  14  Serg.  &  R.  (Pa.) 
807,  16  Am.  Dec.  606. 

See  pars.  150,  195,  306,  351,  this  note. 

Aa  to  neglect  of  attorney  to  elect  In  al- 
ternative Jadgrment, — see  par.  158,  this  note. 

801.  Acknowledging  service  of  original 
process  commencing  action  is  not  within 
authority  of  attorney  by  virtue  of  general 
employment,  nor  to  defend  action  if  com- 
menced.— See  Masterson  v.  Le  Claire,  4 
Minn.  163  (Gil.  108);  Starr  &  Co.  v.  Hall,  87 
N.  C.  381;  Reed  v.  Reed,  19  S.  C.  548;  Bagley 
v.  Barkland,  1  Wels.  H.  &  G.  (1  Exch.)   1. 

See  pars.  92,  95,  this  note. 

802.  Assign  or  transfer— Claim  held  for 
collection  to  third  person  is  not  within  gen- 
eral authority  of  attorney. — Russell  v. 
Drummond,  6  Ind.  216;  Goodfellow  v.  Lan- 
dis.  36  Mo.  168;  White  v.  Hildreth,  13  N.  H. 
104;  Terhune  v.  Colton,  10  N.  J.  Eq.  21;  An- 
nely  v.  De  Saussure,  26  S.  C.  488,  4  Am.  St. 
Rep.  725;  Penniman  v.  Patchin,  5  Vt.  346. 

303.  Judgment  recovered  for  his  client  is 
not  within  an  attorney's  general  authority. 
— Ala.  Boren  v.  McGehee,  6  Port.  432,  31 
Am.  Dec.  696.  La.  Walden  v.  Grant,  8  Mart. 
N.  S.  565.  Me.  Wilson  v.  Wadleigh,  36  Me. 
496.  Miss.  Head  v.  Gervals,  1  Miss.  (1  Walk.) 
431,  12  Am.  Dec.  577;  Clark  &  Co.  v.  Kings- 
land,  9  Miss.  (1  Smed.  &  M.)  248,  256.  Pa. 
Campbell's  Appeal,  29  Pa.  St.  401,  72  Am. 
Dec.  641;  Fassitt  v.  Middleton,  47  Pa.  St. 
214,  86  Am.  Dec.  535;  Rowland  v.  Slate,  58 
Pa.  St.  196;  Kirk's  Appeal,  87  Pa.  St.  243, 
247,  30  Am.  Rep.  357.  S.  C.  Noonan  v.  Gray, 
1  Bail.  437;  Mayer  v.  Blease,  4  Rich.  L.  10. 
Tenn.  Baldwin  v.  Merrill,  27  Tenn.  (8 
Humph.)  132;  Maxwell  v.  Owen,  (7  Coldw.) 
630,  634. 


809 


«288 


ATTORNEYS — AUTHORITY— WHAT  MAY  NOT  DO. 


IPt.  U 


304.  Even  though  assignee  has  paid  him 
full  amount  of  same. — Gardner  v.  Mobile  & 
N.  W.  R.  Co.,  102  Ala.  636,  48  Am.  St.  Rep. 
84,  16  So.  271;  Head  v.  Gervais,  1  Miss. 
(1  Walk.)  431,  12  Am.  Dec.  577;  Fassltt  v. 
Middleton,  47  Pa.  St.  214,  86  Am.  Dec.  636. 

305.  Authorising  sheriff  to  conduct  busi- 
ness attached,  and  thereby  bind  his  client 
for  expenses  incurred,  is  beyond  authority 
of  attorney  conferred  by  virtue  of  his  em- 
ployment, circumstances  not  bringing  case 
within  provisions  of  this  section  of  the  code 
conferring  such  authority. — Alexander  v. 
Denaveaux,  53  Cal.  663,  affirmed  69  Cal.  476, 
479. 

306.  Rid  mt  execution  sale  for  his  client, 
or  to  authorize  any  one  else  to  do  so,  is 
not  within  attorney's  general  authority. — 
Averill  v.  Williams,  4  Den.  (N.  Y.)  296,  47 
Am.  Dec.  252;  Beardsley  v.  Root,  11  John. 
(N.  T.)  464,  6  Am.  Dec.  886;  Washington  v. 
Johnson,  7  Humph.  (Tenn.)  468;  Savery  v. 
Syphers,  78  U.  S.  (6  Wall.)  157,  18  L.  ed.  822. 

See  pars.  150,  300,  340,  this  note. 

307.  Compromise  or  settle  action. — Com- 
promising action  he  Is  employed  to  prose- 
cute or  defend  is  not  within  general 
authority  of  attorney. — See  Ambrose  v.  Mc- 
Donald, 58  Cai.  28;  Commercial  Union  Assur. 
Co.  v.  American  Cent.  Ins.  Co.,  68  Cal.  430, 
433,  9  Pac.  712;  Trope  v.  Kerns,  83  Cal.  553, 
556,  23  Pac.  691;  Smith  v.  Whittter,  95  Cal. 
279,  288,  30  Pac.  529;  Knowlton  v.  Macken- 
zie, 110  Cal.  183,  189,  42  Pac.  680;  Reclama- 
tion Diet.  v.  Hamilton,  112  Cal.  603,  609,  44 
Pac.  1074. 

But  on  this  point  there  is  considerable 
conflict  in  the  decisions. — See  Ambrose  v. 
McDonald,  supra;  Preston  v.  Hill,  50  Cal. 
43,  19  Am.  Rep.  647.  Ala.  Robinson  v.  Mur- 
phy, 69  Ala.  548.  Ark.  Pickett  v.  Merchants' 
Nat  Bank,  32  Ark.  346.  Conn.  Derwort  v. 
Loomer,  21  Conn.  245.  Kan.  Marbourg  v. 
Smith,  11  Kan.  554,  562.  Ky.  Smith  v.  Dixon, 
47  Ky.  (3  Met.)  438.  111.  Wad  hams  v.  Gay, 
73  111.  415;  People  ex  rel.  McCrea  v.  Quick, 
92  111.  580;  Wabash,  St.  L.  &  Pac  R.  Co.,  v. 
McDougall,  126  111.  Ill,  9  Am.  St.  Rep.  589, 
18  N.  E.  291;  Whittington  v.  Ross,  8  111.  App. 
(8  Bradw.)  234;  Miller  v.  Lane,  13  111.  App. 
(13  Bradw.)  648.  Iowa.  De  Louis  v.  Meek,  2 
Gr.  55,  50  Am.  Dec.  491;  Stuck  v.  Reese,  15 
Iowa  122.  La.  Voorhees  v.  Harrison,  22  La. 
Ann.  85.  Md.  Maddux  v.  Bevan,  39  Md.  485; 
Fritchey  v.  Bosley,  66  Md.  94.  Mich.  Eaton 
v.  Knowles,  61  Mich.  625,  632,  28  N.  W.  740. 
Miss.  Pitch  v.  Scott,  4  Miss.  (3  How.)  314, 
34  Am.  Dec.  86;  Levy,  Simon  &  Co.  v.  Brown, 
56  Miss.  83.  Mo.  Davidson  v.  Rosier,  23  Mo. 
387;  Grumley  v.  Webb,  48  Mo.  562,  692;  Wal- 
den  v.  Bolton,  65  Mo.  405;  Spears  v.  Leder- 
gerber,  56  Mo.  465;  Messick  v.  Ledergerber, 
66  Mo.  466.  Neb.  Hamrich  v.  Combs,  14  Neb. 
381,  15  N.  W.  731.  Wev.  State  v.  California 
Min.  Co.,  15  Nev.  234,  248.  N.  Y.  Barrett  v. 
Third  Ave.  R.  Co.,  45  N.  Y.  628;  Mande villa 
v.  Reynolds,  68  N.  Y.  528:  Shaw  v.  Kidder,  2 
How.  Pr.  244.  P~.  Huston  v.  Mitchell,  14 
Serg.  &  R.  307,  1C  Am.   Dec.   506;  Dodds  v. 
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Dodds,  9  Pa.  St.  315;  Fllby  v.  Miller,  25  Pa. 
St.  264;  Stokely  v.  Robinson,  34  Pa.  St.  315; 
Housenick  v.  Miller,  93  Pa.  St.  514;  Mackey 
v.  Adair,  99  Pa.  St.  143;  North  Whitehall  v. 
Keller,  100  Pa.  St.  105,  45  Am.  Rep.  361; 
Isaacs  v.  Zugsmith,  103  Pa.  St.  77.  R.  I» 
Whipple  v.  Whitman,  13  R.  I.  512,  43  Am* 
Rep.  42.  S.  C.  Treasurers  v.  McDowell  1 
Hill  L.  184,  26  Am.  Dec.  166.  Tex.  Adams  v. 
Roller,  35  Tex.  711;  East  Line  &  Red  River 
R.  Co.  v.  Scott,  72  Tex.  70,  13  Am.  St.  Rep. 
763,  10  S.  W.  99.  Vt.  Pennlman  v.  Patchin, 
6  Vt.  346;  Carter  v.  Talcott,  10  Vt.  471;  Vail 
v.  Conant,  16  Vt.  314;  Granger  v.  Batchelder, 
54  Vt.  248,  41  Am.  Rep.  846.  W.  Va.  Watt  v. 
Brookover,  35  W.  Va.  323,  29  Am.  St  Rep. 
811,  13  S.  E.  1007.  Fed.  Holker  v.  Parker, 
11  U.  S.  (7  Cr.)  436,  3  L.  ed.  396;  Jeffries  v. 
Mutual  Life  Ins.  Co.,  110  U.  S.  305,  309,  28  L. 
ed.  157,  4  Sup.  Ct.  Rep.  8;  Pierce  v.  Brown, 
8  Biss.  C.  C.  534,  19  Fed.  Cas.  634;  Mayer 
v.  Foulkrod,  4  Wash.  C.  C.  603,  611,  16  Fed. 
Cas.  1235. 

See  par.  350,  this  note.'  Also  notes  34  Am. 
Dec.  93;  76  Am.  Dec.  261;  13  Am.  St.  Rep. 
767. 

308.  An  attorney  at  law  has  no  author- 
ity, in  absence  of  express  instructions,  to 
compromise  claim  put  in  his  hands  for  col- 
lection by  suit,  or  to  receive  any  money 
thereon  before  bringing  suit. — Ambrose  v. 
McDonald,  53  Cal.  23. 

309.  Attorney  employed  in  usual  way  to 
conduct  suit  in  general  has  no  authority  to 
compromise  without  sanction,  express  or 
implied,  of  his  client.— North  Mo.  R.  Co.  v. 
Stephens,  36  Mo.  150,  88  Am.  Dec.  138;  Grum- 
ley v.  Webb,  48  Mo.  562,  692. 

310.  "Yet  court  will  be  disinclined  to  dis- 
turb one  [compromise  by  attorney  without 
authority]  which  was  not  so  unreasonable 
in  itself  as  to  be  exclaimed  against  by  all, 
and  to  create  Impression  that  judgment  of 
attorney  has  not  been  impressed  on/  or  not 
fairly  exercised  in  the  case.  But  where 
sacrifice  Is  such  as  to  leave  it  scarcely  pos- 
sible that  with  full  knowledge  of  every 
circumstance  such  'compromise  could  be 
fairly  made,  there  can  be  no  hesitancy  in 
saying  that  compromise,  being  unauthor- 
ized, and  being  therefore  in  itself  void, 
ought  not  to  bind  injured  party." — Chief 
Justice  Marshall  in  Holker  v.  Parker,  11 
U.  S.  (7  Cr.)  436,  452,  3  L.  ed.  396.  See 
Holmes  v.  Rogers,  IS  Cal.  191;  Preston  v. 
Hill,  50  Cal.  43,  54,  19  Am.  Rep.  647.  Iowa. 
Potter  v.  Parsons,  14  Iowa  286.  Mass.  Well- 
and  v.  White,  109  Mass.  292.  Mo.  North  Mo. 
R.  Co.  v.  Stephens,  36  Mo.  150,  88  Am.  Dec. 
138;  Black  v.  Rogers,  75  Mo.  441,  448.  Pa. 
Reinhold  v.  Alberti,  1  Binn.  469.  R.  I.  Whip- 
ple v.  Whitman,  13  R.  I.  512,  43  Am.  Rep.  42. 
Tex.  Roller  v.  Woolridge,  46  Tex.  485;  Wil- 
liams v.  Nolan,  58  Tex.  708,  713.  F*d.  Mayer 
T.  Foulkrod,  4  Wash.  C.  C.  503,  511,  16  Fed. 
Cas.  1235. 

811.  Taking  less  sum  than  full  amount 
due  is  not  within  attorney's  general  author- 
ity.— Ala.  Lockhart   v.   Wyatt,    40   Ala.   231. 
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Cobii.  Derwort  v.  Loomer,  21  Conn.  245.    111.       tue  of  his  ordinary  powers  can  not  delegate 


Nolan  v.  Jackson,  16  111.  272.  Ind.  Jones  v. 
Ransom,  3  Ind.  327.  Iowa.  Stuck  v.  Reese, 
15  Iowa  122.  Ky.  Smith  v.  Dixon,  47  Ky. 
(3  Met.)  438.  La.  Succession  of  Weigel,  18 
La.  Ann.  49.  Md.  Maddux  v.  Bevan,  39  Md. 
485;  Doub  v.  Barnes,  1  Md.  Ch.  127.  Mas*. 
Langdon  v.  Potter,  13  Mass.  319,  320.  Miss. 
Levy,  Simon  &  Co.  v.  Brown,  66  Miss.  83. 
Mo.  Davidson  v.  Rozier,  23  Mo.  387.  Pa. 
Filby  v.  Miller,  25  Pa.  St.  264.  iff.  Vail  v. 
Con  ant,  15  Vt.  314.  Fed.  Holker  v.  Parker, 
11  U.  S.  (7  Cr.)  436,  3  I*  ed.  896;  Abbe  v. 
Rood,  6  McL.  C.  C.  106,  1  Fed.  Cas.  7. 
See  pars.  299,  324,  this  note. 

312.  Same— Claim  for  meine  profits. — At- 
torney employed  to  prosecute  suit  to  re- 
cover possession  of  land  of  which  client 
claims  to  have  been  disseized  is  said  to  be 
authorized,  under  his  general  employment, 
to  compromise  claim  against  the  alleged 
disseizor  for  mesne  profits  during  pendency 
of  suit. — Bonney  v.  Morrill,  57  Me.  368. 

318.  Same  —  English  rule. — "In  England 
it  seems  to  be  settled  in  such  cases  that  he 
has  authority  to  compromise,  but  in  Amer- 
ica there  is  great  conflict  of  decision  on  sub- 
ject, the  preponderance  of  authority  seems 
to  be  against  such  power." — Watt  v.  Brook  - 
over,  36  W.  Va.  823,  29  Am.  St.  Rep.  811,  18 
8.  E.  1007. 

314.  The  English  rule,  after  some  vacilla- 
tion, is  that  attorney  has  authority,  by  vir- 
tue of  his  retainer,  to  compromise  action  In 
which  he  Is  retained,  provided  he  acts  bona 
flde  and  does  not  violate  positive  instruc- 
tions of  his  client. — See  Swinfen  v.  Swln- 
fen,  18  C.  B.  (9  J.  Scott)  485,  86  Eng.  C.  L. 
484;  Chambers  v.  Mason,  5  C.  B.  (N.  S.)  (5.  J. 
Scott  [N.  S.])  59,  94  Eng.  C.  L.  59;  Chawn  v. 
Parrott,  14  C.  B.  (N.  S.)  (14  J.  Scott  [N.  S.]) 
74,  108  Eng.  C.  I».  72;  Prestwich  v.  Poley.  18 
C.  B.  (N.  S.)  (18  J.  Scott  [N.  S.])  806, 114  Eng. 
C.  L.  806;  Fray  v.  Voules,  1  El.  A  Bl.  889, 
102  Eng.  C.  L.  887.  28  L.  J.  Q.  B.  232,  5  Jur. 
(N.  S.)  1253,  7  W.  R.  446;  Swinfen  v.  Chelms- 
ford, 5  Hurl.  &  N.  890;  Butler  v.  Knight,  I* 
R.  2  Exch.  109;  Thomas  v.  Harris,  27  L.  J. 
(N.  S.)  Exch.  358;  Strauss  v.  Francis,  L».  R. 
1  Q.  B.  879,  85  I*  J.  Q.  B.  183, 14  L.  T.  326,  12 
Jur,  (N.  S.)  486,  14  W.  R.  634;  Bumsey  v. 
King,  33  L.  T.  728;  In  re  Woods,  ex  parte 
Wenham,  21  W.  R.  104;  Brady  v.  Curran,  Ir. 
Rep.  2  C.  L  814;  Berry  v.  Mullen,  Ir.  Rep. 
5  Eq.  368. 

315.  Coafess  Judgment,  no  authority  to, 
unless  expressly  empowered. — Edwards  v. 
Edwards,  29  La.  Ann.  597. 

See  pars.  131,  182,  this  note. 

SIC     Coaeent  to  setting  aside  Judgment, 

—as  to,  see  par.  188,  this  note. 

317.  Same— Judgment  by  default. — A  de- 
fault judgment,  taken  under  such  circum- 
stances that  court  would  set  it  aside,  a 
different  rule  prevails. — See  par.  119,  this 
note. 

S18.  Delegation  of  aathority. — Relation 
of  attorney  and  client  is  one  of  peculiar 
trust  and  confidence,  and  attorney  by  vir- 


his  authority  to  another  without  his  client's 
consent  or  assent. — Ala.  Johnson  v.  Cun- 
ningham, 1  Ala.  249;  Hitchcock  v.  McQehee, 
7  Port  566.  Ark.  Kellogg  &  Co.  v.  Norris, 
10  Ark.  (5  Eng.)  18.  Iowa.  Smalley  v. 
Greene,  52  Iowa  241,  35  Am.  Rep.  267,  3 
K.  W.  78.  Miss.  Dickson  v.  Wright,  52  MHs. 
585,  24  Am.  Rep.  677.  N.  T.  In  re  Bleakley, 
5  Paige  Ch.  311.  Vt.  Paddock  v.  Colby,  18 
Vt.  485.  Tex.  Radcliff  v.  Baird,  14  Tex.  43. 
319.  Unless  it  may  fairly  be  inferred  such 
power  was  given. — Paddock  v.  Colby,  18  Vt. 
485;  Willard  v.  Danville  (Town  of),  45  Vt. 
93. 

320.  Thus,  attorney  receiving  note  or  ac- 
count to  be  collected  under  general  re- 
tainer can  not  delegate  collection  to  an- 
other.— Kellogg  &  Co.  v.  Norris,  10  Ark. 
(5  Eng.)  18;  Pollard  v.  Rowland,  2  Blackf. 
(Ind.)  22;  Herron  v.  Bullitt,  35  Tenn.  (3 
Sneed.)  496,  497. 


831*     Same— Employ     aaalataaee     on     his 

own  responsibility. — McEwen  v.  Mazyck,  8 
Rich.  (S.  C.)  L.  210. 

322.  He  can  not  do  so  at  expense  of  his 
client,  unless  latter  expressly  or  impliedly 
assents  thereto. — See  Johnson  v.  Cunning- 
ham, 1  Ala.  249;  King  v.  Pope,  28  Ala.  601; 
Briggs  v.  Georgia,  10  Vt.  68;  Paddock  v. 
Colby,  18  Vt.  486;  Scott  v.  Hoxsie,  13  Vt  50. 

Directing   sheriff   to    coattmie   bnal- 

attached. — See  par.  305,  this  note. 

824.  Directing  aa  to  what  property  shall 
he  eold  under  execution  is  not  within  an  at- 
torney's general  authority. — Welch  v.  Coch- 
ran, 68  N.  Y.  181,  20  Am.  Rep.  619;  Averill  v. 
Williams,  4  Den.  (N.  Y.)  292,  47  Am.  Dec. 
252. 

See  par.  149,  this  note. 

S25.  Discharging  defendant  In  custody 
la  eaptae  ad  satisfaciendum  without  satis- 
faction.— Kellogg  v.  Gilbert,  10  John. 
(N.  Y.)  220,  6  Am.  Dec.  335;  Treasurers  v. 
McDowell,  1  Hill.  (S.  C.)  184,  26  Am.  Dec. 
166. 

See  pars.  154,  836,  838,  this  note. 

826.     Indorse    note    held    for   collection. — 

Indorsing  in  owner's  name  note  held  for 
collection. — Quigley  v.  Mexico  So.  Bank,  80 
Mo.  289,  60  Am.  Rep.  503;  Goodfellow  v.  Lan- 
dls,  36  Mo.  168;  Smith  v.  Johnson,  71  Mo.  382; 
Child  v.  Eureka  P.  Works,  44  N.  H.  854. 

327.  Enter  retraxit— At  common  law  at- 
torney had  no  authority  under  his  general 
employment  (see  par.  189,  this  note),  and 
rule  still  prevails  in  some  of  states  of  the 
Union. — See  Lambert  v.  Sandford,  2  Blackf. 
(Ind.)  137,  18  Am.  Dec.  149;  Gorham  v.  Gale, 
7  Cow.  (N.  Y.)  739,  744,  17  Am.  Dec.  549; 
Kellogg  v.  Gilbert,  10  John.  (N.  Y.)  220,  6 
Am.  Dec.  335. 

See  par.  206,  this  note. 

828.  Same— California  rale  is  different 
(see  par.  190,  this  note),  and  retraxit  may 
be  entered  by  the  attorney,  but  can  not  be 
entered  by  the  party. — Merrltt  v.  Campbell, 
47  Cal.   542. 
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329.  Under  our  law  this  authority  will  be 
deemed  to  have  been  conferred  upon  at- 
torney of  record  in  cause. — Westbay  ▼. 
Gray,  116  Cal.  660,  666,  48  Pac.  800.  See 
Board  Comrs.  etc.  City  of  San  Jose  v. 
Younger,  29  Cal.  147,  87  Am  Dec  164;  Mer- 
ritt  v.  Campbell,  47  Cal.  542. 

880.  Execute  replevin  bond  in  name  of 
his  client  is  not  within  authority  of  an  at- 
torney.— Narraguagus  Land  Proprs.  v. 
Wentworth,  36  Me.  839. 

831.  Filing  disclaimer  intended  to  operate 
as  release, — as  to,  see  Dickerson  v.  Hodges, 
43  N.  J.  Eq.  45,  10  Atl.  111. 

882.     Giving  time  or  day  of  payment  or 

time  on  claim  or  demand,  on  receiving  se- 
curity, is  not  within  ordinary  scope  of  duty 
and  authority  of  attorney. — Lockhart  v. 
Wyatt,  10  Ala.  231,  44  Am.  Dec.  481,  dis- 
tinguishing Gordon  v.  Coolidge,  1  Sumn. 
C.  C.  537,  10  Fed.  Cas.  779;  Nolan  v.  Jackson, 
16  111.  272;  Whittington  v.  Ross,  8  111.  App. 
(8  Bradw.)  234,  239. 
See  pars.  193,  194,  this  note. 

838.  Grant  stay  of  execution  Is  not  with- 
in general  authority  of  attorney  in  cause. — 
See  Mass.  Wetland  v.  White,  109  Mass.  392. 
Miss.  Newell  v.  Hamer,  5  Miss.  (4  How.) 
684,  35  Am.  Dec.  416;  Dunn  v.  Newman,  8 
Miss.  (7  How.)  582;  Clark  &  Co.  v.  Kings- 
land,  9  Miss.  (1  Smed.  &  M.)  248;  Keller  v. 
Scott,  10  Miss.  (2  Smed.  &  M.)  81;  Garvin  v. 
Lowry,  15  Miss.  (7  Smed.  &  M.)  24;  Banks 
v.  Evans,  18  Miss.  (10  Smed.  &  M.)  35,  48 
Am.  Dec.  734,  Union  Bank  v.  Govan,  18  Miss. 
(10  Smed.  &  M.)  333,  344;  Doe  ex  dem.  Rey- 
nolds v.  Ingersoll,  19  Miss.  (11  Smed.  &  M.) 
249,  49  Am.  Dec.  57.  N.  Y.  Kellogg  v.  Gil- 
bert, 10  John.  220,  6  Am.  Dec.  335.  Pa. 
Silvis  v.  Ely,  3  Watts  &  S.  420.  Tenn.  Pen- 
dexter  v.  Vernon,  9  Humph.  83,  84. 

See  pars.  151,  209,  this  note. 

334.  But  see  Albertson  v.  Goldsby,  28  Ala. 
711,  65  Am.  Dec.  380,  in  which  court  say: 
"It  is  contended  for  appellant  that  attorney, 
as  such,  has  no  authority  to  direct  delay  of 
sale  after  levy  of  his  client's  execution.  It 
must  be  conceded  that  that  proposition  is 
sustained  by  many  authorities,  both  Eng- 
lish and  American.  The  decisions  are  not 
altogether  consistent,  and  most  of  them 
rest  upon  idea  that  attorney's  authority 
ceases  with  rendition  of  judgment.  In  most 
cases  it  is  conceded  that  the  attorney  may 
receipt  for  money  due  on  judgment;  and  it 
has  been  held  in  England  that  he  might 
acknowledge  satisfaction,  although  he  had 
received  nothing." — Wyckoff  v.  Bergen,  1 
N.  J.  L.  (1  Coxe)   214. 

885.     Receive    part    of    Judgment    In    full 

satisfaction. — Watt  v.  Brookover,  35  W.  Va. 
323.  29  Am.  St.  Rep.  811,  13  S.  E.  1007. 
See  par.  299,  this  note. 

336.  Release  debtor  without  actual  pay- 
ment of  full  amount  of  debt. — Smith  v. 
Jones,  47  Neb.  108,  53  Am.  St.  Rep.  519,  66 
N.  W.  19.  See  Ham  rich  v.  Combs,  14  Neb. 
381,  15  N.  W.  731;  Stoll  v.  Sheldon,  13  Neb. 
207,  13  N.  W.  201;  State  Bank  v.  Green,  8 


Neb.  297;  Luce  v.  Foster,  42  Neb.  818,  60 
N.  W.  1027. 

See  pars.  154,  325,  327,  328,  this  note. 

887.  Release  defendant  from  custody  ou 
execution. — Lewis  v.  Gamage,  18  Mass 
(1  Pick.)  347;  Crary  v.  Turner,  6  John. 
(N.  Y.)  61;  Jackson  ex  dem.  McCrea  v.  Bart- 
lett,  8  John.  (N.  Y.)  361;  Kellogg  v.  Gilbert, 
10  John.  (N.  Y.)  220,  6  Am.  Dec.  335;  Scott 
v.  Seller,  5  Watts  (Pa.)  235;  Treasurers  v. 
McDowell,  1  Hill  (S.  C.)  184,  26  Am.  Dec. 
166;  Savory  v.  Chapman,  11  Ad.  &  E.  829, 
8  Perry  &  D.  604,  8  Dowl.  656,  39  Eng.  C.  L. 
242;  Cannop  v.  Challis,  2  Exch.  484,  17  L.  J. 
Exch.  319. 

338.  Without  payment  of  the  debt.— 
Crary  v.  Turner,  6  John.  (N.  Y.)  51;  Jack- 
son ex  dem.  McCrea  v.  Bartlett,  8  John. 
(N.  Y.)  361;  Kellogg  v.  Gilbert,  10  John. 
(N.  Y.)  220.  6  Am.  Dec.  335. 

See  par.  325,  this  note. 

889.  Release  garnishee  summoned  as 
debtor  in  attachment  proceedings. — Quarles 
v.  Porter,  12  Mo.  76. 

See  par.  202,  this  note. 

840.  Release  client's  Judgment.— Release 
Judgment  in  favor  of  client. — Kirk's  Appeal, 
87  Pa.  St  243,  30  Am.  Rep.  357. 

See  par 8.  187,  204,  this  note. 

841.  Release  personalty  from  levy  under 
execution  on  his  client's  execution. — Doe  ex 
dem.  Reynolds  v.  Ingersoll,  19  Miss.  (11 
Smed.  &  M.)  249,  49  Am.  Dec.  57;  Banks  v. 
Evans,  18  Miss.  (10  Smed.  &  M.)  35,  48  Am. 
Dec.  734. 

See  par.  344,  this  note. 

342.  Release  client's  lien  on  defendant's 
property  is  not  within  general  authority  of 
attorney. — Phillips  v.  Dobbins,  56  Ga.  617; 
Wilson  v.  Jennings,  3  Ohio  St.  528;  Kirk's 
Appeal,  87  Pa.  St.  243,  30  Am.  Rep.  357;  Dol- 
lar Sav.  Bank  v.  Robb,  4  Brews t.  (Pa.)  106; 
Ludden  &  Bates  S.  M.  House  v.  Sumter,  45 
S.  C.  186,  55  Am.  St  Rep.  761,  22  S.  E.  738; 
Mayer  v.  Blease,  4  Rich.  (S.  C.)  L.  10,  14. 

343.  Release  from  liability  to  his  client 
person  that  he  may  become  witness,  is  not 
within  the  authority  of  attorney  under  his 
general  employment. — Ala.  Ball  v.  Bank  of 
Alabama,  8  Ala.  590,  42  Am.  Dec.  649.  La. 
Succession  of  Weigel,  18  La.  Ann.  49.  Me. 
York  Bank  v.  Apple  ton,  17  Me.  55;  Springer 
v.  Whipple,  17  Me.  351.  Mass.  Shores  v.  Cas- 
well, 54  Mass.  (13  Met.)  413.  N.  Y.  Bowne 
v.  Hyde,  6  Barb.  392;  Murray  v.  House,  11 
John.  464.  S.  C.  Marshall  v.  Nagel,  1  Bailey 
L.  308. 

344.  Release  property  levied  upon  under 
client's  execution,  without  receiving  full 
satisfaction  of  Judgment. — Jewett  v.  Wod- 
leigh,  32  Me.  110;  Banks  v.  Evans,  18  Miss. 
(10  Smed.  &  M.)  85,  48  Am.  Dec.  734. 

See  par.  341,  this  note. 

345.  Release   surety— As   to   generally. — 

Employed  to  collect  debt  or  demand  at- 
torney has  not,  by  virtue  of  his  office  or  em- 
ployment, authority  to  release  surety,  or  to 
do  any  act  which  would  have  that  effect,  to 


812 


lit.  vf  Cfc.  1.1 


AUTHORITY  OF  ATTORNEYS — SUBSTITUTION  OF. 


§284 


injury  of  his  client. — Kan.  Bounsaville  v. 
Hazen.  33  Kan.  71,  74,  5  Pac.  422.  Ky.  Giv- 
ens  y.  Bri8co,  18  Ky.  (3  J.  J.  Marsh.)  529, 
532;  Savings  Inst,  of  Harrodsburg  v.  Chinn, 
57  Ky.  (7  Bush.)  539,  543.  La.  Roberts  v. 
Smith,  8  La.  Ann.  205.  Mass.  Moulton  v. 
Bowker,  115  Mass.  36,  15  Am.  Rep.  72.  •  N.  Y. 
East  River  Bank  v.  Kennedy,  9  Bosw.  548. 
Tex.  Willis  v.  Chowning,  90  Tex.  617,  59  Am. 
St.  Rep.  842,  40  8.  W.  395.  Fed.  Varnum  v. 
Bellamy,  4  McL.  C.  C.  87,  28  Fed.  Cas.  1096. 

846.  Compare i  Levy,  Simon  &  Co.  v. 
Brown,  66  Miss.  83;  Hughes  v.  Hollings- 
worth,  6  N.  C.  (1  Murph.)  146. 

S47.  Same— In  mult  on  promissory  note 
aft-aimst  indoraer. — Attorney  has  authority 
to  agree  that  if  defendant  will  not  contest 
but  confess  judgment,  he  will  immediately 
proceed  against  the  drawer  and  make  judg- 
ment out  of  his  property;  and  if  plaintiff 
falls  so  to  proceed,  but  allows  principal 
debtor  to  remove  with  his  property  from 
jurisdiction  of  court  he  will  be  perpetually 
enjoined  from  proceeding  against  indorser. 
— Union  Bank  v.  Geary,  30  U.  S.  (6  Pet.)  a9, 
8  L.  ed.  60. 

848.  Retraxit— Entering, — as  to  author- 
ity of  attorney  to  enter,  see  pars.  206,  219, 
824-327,  this  note. 

849.  Satisfaction  of  Judgment  of  record* 

without  payment,  binding  on  innocent  pur- 
chaser,   when. — Wheeler     r.    Alderman,    34 
8.  C.  533,  27  Am.  St.  Rep.  842,  13  S.  E.  673. 
See  pars.  154,  325,  337,  338,  340,  this  note. 

85*.    Settle   action*  attorney   has   no   im- 
plied authority  to  bind  his  client  by;  this  is 


matter  purely  dehors  cause  and  his  em* 
ployment. — See  Holmes  v.  Rogers,  13  Cal. 
191,  200;  Preston  v.  Hill,  50  Cal.  43,  19  Am. 
Dec.  647;  Whipple  v.  Whitman,  13  R.  I.  512, 
514,  48  Am.  Rep.  45;  King  v.  Pinsoneault, 
L.  R.  6  P.  C.  245.  44  L.  P.  C.  242,  32  L.  T. 
174,  23  W.  R.  576. 

See  pars.  227-230,  307  et  seq.,  this  note. 

851.  Substitute  land  for  money. — Genera, 
retainer  to  collect  debts,  bring  and  prose- 
cute suits  for  that  purpose,  and  to  appear 
in  and  defend  against  all  actions  which  may 
be  brought  in  any  wise  affecting  property 
and  rights  of  his  client,  although  attorney 
is  thereby  vested  with  large  discretionary 
power,  he  can  not  substitute  land  for 
money,  and  vice  versa,  and  hence  is  unau- 
thorised to  bid  on  lands  at  judicial  sale  on 
which  his  client  holds  mortgage. — Fife  v. 
Bohlen,  22  Fed.  878,  882.  See  Isaacs  v.  Zug- 
smith,  103  Pa.  St.  77;  Mackey  v.  Adair,  99 
Pa.  St.  143;  Stackhouse  v.  O'Hara,  14  Pa.  St. 
88;  Qable  v.  Hain,  1  Pen.  &  W.  (Pa.)  264; 
Holker  v.  Parker,  11  U.  S.  (7  Cr.)  436,  8 
L.  ed.  396. 

See  pars.  150,  195,  300,  306,  this  note. 

852.  Withdraw  answer  — For  failure  to 
pay  fee. — Withdraw  answer  because  client 
has  failed  to  pay  his  fee. — Nichells  v.  Nich- 
ells,  5  N.  D.  125,  57  Am.  St.  Rep.  540,  64 
N.  W.  73. 

858.  Withdraw  from  ease  without  just 
cause,  and  on  due  notice  to  his  client. — See 
par.  298,  this  note. 


§284.  CHANGE  OF  ATTORNEY.  The  attorney  in  an  action  or  special 
proceeding  may  be  changed  at  any  time  before  or  after  judgment  or  final 
determination,  as  follows: 

1.  Upon  consent  of  both  client  and  attorney,  filed  with  the  clerk,  or  entered 
upon  the  minutes; 

2.  Upon  the  order  of  the  court,  upon  the  application  of  either  client  or  attor- 
ney, after  notice  from  one  to  the  other. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  289;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  57. 


SUBSTITUTION  OF  ATTORNEYS. 
L  In  General,  1-17. 

n.  Subdivision  1 — Consent  of  Client  and 
Attorney,  18-22. 

EEL  Subdivision  2 — Under  Order  of  Court, 
23-30. 

L  In  General. 

1.  Associating  counsel — No  provision  for. 

2.  Same — Associating  counsel  on  appeal 

— Signature  of  notice  of  motion  by 

associate — Immaterial. 
8.  Criminal   causes — Has   no   application 

in. 
4.  Change  or  substitution  of  attorneys — 

How  regulated. 

6-8.  Same— Absolute  right  of. 


9.  Same — Corporation — By  new  board  of 
directors. 

10.  Same  —  Pending  appeal — Application, 

where. 

11.  Effect  of  substitution — In  general. 

12.  Same — On  application  of  guardian. 

13.  Notice  of  order  to  show  cause — Service 

on  attorney  not  substituted. 

14.  Notice  of  motion  for  new  trial — Must 

be  by  record-attorney. 

15.  Notice  of  appeal — By  attorney  other 

than  attorney  of  record. 

16.  Position  of  substituted  attorney. 

17.  Substitution   of   district  attorney  for 

special  counsel — Mandamus  does  not 
lie. 
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II.  Subdivision  1 — Consent  of  Client  and 
Attorney. 

18.  Consent  of  attorney  and  client — Filing. 

19.  Same — Notice  to  opposite  party. 

20.  Authority  of  substituted  attorney. 
21,22.  Same — Waiver  of  objection. 

IIL  Subdivision  2 — Under  Order  or  Court. 

23.  Attorney  appointed  by  court  for  ab- 
sent heirs  —  Motion  to  vacate  ap- 
pointment. 

24, 25.  Motion  of  substitution  of  attorney. 

26,27.  Same — Notice  of  motion — Must  be  in 
writing— Contents. 

28, 29.  Mandamus  to  compel  substitution. 

30.  Same — Petition  for — Requirements  of. 

I.     GENERALLY. 

1.     Aaaaciatftaa;  eonnael— No  provision  for. 

— Order  associating*  a  new  attorney  with 
the  attorney  of  record  in  a  cause,  Is  un- 
known to  practice  as  prescribed  by  this 
code. — Prescott  v.  Salthouse,  63  Cal.  221.  See 
McMahon  v.  Thomas,  114  Cal.  588,  691,  46 
Pac.  732,  736. 


2.  Same— Associating  eomnnel  on 
peal— Signatnre  of  notice  of  motion  by  as- 
sociate—Immaterial where  such  associate 
was  asked  by  attorney  of  record  and  par- 
ties he  represented  to  become  associated 
and  was  authorised  by  him  to  sign  papers 
without  formality  of  substitution  provided 
for  In  above  section.  As  far  as  respondents 
are  concerned,  the  situation  is  not  different 
from  that  which  would  have  existed  If  the 
attorney  who  tried  the  cause  himself  had 
prepared  and  served  the  notices,  but  had 
inadvertently  omitted  to  sign  his  name 
thereto;  because  the  notices  were  in  fact 
the  intended  act  of  such  original  attorney 
and  of  his  clients.  This  being-  so,  the  physi- 
cal fact  of  signature  on  the  paper  was 
merely  a  mode  of  identification,  required  for 
the  benefit  of  respondents,  which  they 
might  waive.  Having  received  the  copies 
and  given  acknowledgment  of  receipt  there- 
of, without  seasonable  objection,  respond- 
ents should  not  later  be  heard  to  deny  the 
validity  of  notices  so  given. — Leake  v.  City 
of  Venice,  43  Cal.  App.  668,  186  Pac.  424.  ap- 
plying doctrine  in  Livermore  v.  Webb,  66 
Cal.  489. 

3.  Criminal    causes— Has   no    application 

In. — The  provisions  of  above  section  have 
no  application  to  criminal  causes,  in  which, 
under  constitution  (Const.  1879  art.  I,  5  13, 
I  Henning's  General  Laws,  3d  ed.  p.  xxxiii), 
defendant  has  right  to  defend  in  person 
or  with  counsel. — Ex  parte  Clarke,  62  Cal. 
490:  People  v.  Garnett,  9  Cal.  App.  194,  199, 
98  Pac.  247. 

4.  Cnanare  or  substitution  of  attorneys— 
How  retaliated. — The  change  or  substitu- 
tion of  attorneys  is  regulated  by  above  sec- 
tion.—Withers  v.  Little,  66  Cal.  370,  372. 

5.  Same — Absolute  right  of  is  given  by 
above   section,  in  absence   of  any  relation 


of  attorney  to  subject-matter  of  action, 
other  than  that  arising  from  his  employ- 
ment. Interest  of  client  in  successful  pros- 
ecution or  defense  of  action  is  superior  to 
that  of  attorney,  and  he  has  right  to  em- 
ploy such  attorney  as  will.  In  his  opinion, 
best  subserve  his  interests.  Relation  be- 
tween them  is  such  that  client  is  justified 
In  seeking  to  dissolve  that  relation  when- 
ever he  ceases  to  have  absolute  confidence 
in  either  the  integrity  or  the  judgment  or 
the  capacity  of  the  attorney. — Gage  v.  At- 
water,  136  Cal.  170,  172,  68  Pac.  681.  See 
People  ex  rel.  Downer  v.  Norton,  16  Cal. 
486;  Theilman  v.  Superior  Court,  96  Cal.  224, 
30  Pac.  193;  Faulkner  v.  Hendy,  99  Cal.  172, 
33  Pac.  899;  People's  Home  Sav.  Bank  v. 
Superior  Court,  104  Cal.  649,  43  Am.  St.  Rep. 
147,  38  Pac.  462;  Lee  v.  Superior  Court,  112 
Cal.  364,  44  Pac.  666;  Woodbury  v.  Nevada 
So.  R.  Co.,  121  CaL  166,  68  Pac  460. 

6.  Fact  that  attorney  has  rendered  val- 
uable services  under  his  employment,  or 
that  client  is  indebted  to  him  therefor,  or 
fo*r  moneys  advanced  in  prosecution  or  de- 
fense of  the  action,  does  not  deprive  client 
of  his  right. — Gage  v.  Atwater,  186  Cal. 
170,  172,  68  Pac.  681. 

7.  Right  of  party  to  change  his  attorney 
at  any  time  is  conferred  by  this  section  of 
the  code;  It  is  only  necessary  for  such  party 
to  prefer  a  request  for  such  change  in  or- 
der to  justify  court  In  making  order  there- 
for.— Woodbury  v.  Nevada  So.  R.  Co.  121 
Cal.  166,  63  Pac.  460.  See  People  ex  rel. 
Downer  v.  Norton,  16  Cal.  436;  Board  Comra.* 
etc.  City  of  San  Jose  v.  Younger,  29  Cal. 
147,  149,  87  Am.  Dec.  164;  Lee  v.  Superior 
Court,  112  Cal.  364,  44  Pac.  666. 

8.  A  party  to  an  action  has  the  right  to 
change  his  attorney,  but  such  change  must 
be  effected  in  the  manner  provided  by  the 
statute. — McMunn  v.  Lehrke,  29  CaL  App. 
298,  166  Pac.  473. 


9.  Same— Corporation— New  board  of  di- 
rectors may  discharge  attorney  employed 
by  former  board  of  directors  and  employ 
another,  and  such  other,  on  proper  applica- 
tion therefor,  will,  by  order  of  court,  be 
substituted. — People's  Home  Sav.  Bank  v. 
Superior  Court,  104  Cal.  649,  664,  48  Am.  St. 
Rep.  147,  38  Pac.  462. 


10.  Same  — Pending    appeal— Application 

should  be  made  to  superior  court  for  sub- 
stitution of  attorneys  pending  appeal. — 
Harrison,  J.,  (the  point  not  passed  upon  by 
the  majority  of  the  justices)  In  Woodbury 
v.  Nevada  So.  R.  Co.,  116  Cal.  86,  88,  46  Pac. 
862. 

11.  Effect  of  substitution— In  general. — 

Parties  to  action  are  not  relieved  from  ob- 
ligation created  by  their  attorney  of  record, 
acting  within  scope  of  his  employment  and 
authority,  by  change  of  attorneys;  the  new 
attorney  steps  into  shoes  of  old  attorney, 
and  cause  proceeds  as  though  there  had 
been  no  change  of  attorneys. — Smith  v. 
Whlttier,  96  Cal.  279,  30  Pac.  629. 


Sid 
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12.     Same— Ob     application     of    guardian 

for  substitution  of  attorney  for  one  selected 
by  and  appearing-  in  cause  for  minor,  does 
not  authorize  a  contract  with  the  new  at- 
torney affecting  the  property  of  the  minor. 
McKee  v.  Hunt,  142  Cal.  526,  77  Pac.  1103. 


18.  Notice  of  order  to  '  ihow 
Service  upon  an  attorney  aot  formally  sub- 
■tltnted  for  attorney  of  record,  but  who 
has  repeatedly  appeared  in  proceedings  as 
one  of  attorneys  for  party,  is  neither  un- 
suitable nor  unconformable  to  "spirit  of 
the  code."  Sections  284  and  285  of  this  code 
have  no  immediate  bearing  on  question. — 
Golden  Qate  C.  H.  Min.  Co.  v.  Superior 
Court,  65  Cal.  187,  193,  8  Pac.  628. 

14.  Notice  of  motion  for  new  trial— Must 
be  by  record-attorney. — A  notice  of  motion 
for  new  trial  can  not  be  signed  by  attorney 
other  than  the  attorney  of  record. — McMa- 
hon  v.  Thomas,  114  Cal.  688,  691,  46  Pac. 
732.  See  Hobbs  v.  Duff,  43  Cal.  485,  491; 
Prescott  y.  Salthouse,  53  Cal.  221;  Whittle 
y.  Renner,  55  Cal.  396. 

15.  Notice  of  appeal— By  attorney  other 
than  attorney  of  record  is  competent,  for 
reason  that  appeal,  like  writ  of  error,  is 
new  proceeding,  and  party  to  action  has 
full  power  to  constitute  attorney  to  take 
and  prosecute  appeal,  other  than  attorney 
of  record  in  cause  in  court  below. — Mc- 
Donald v.  McConkey,  54  Cal.  143  (stated 
but  not  decided). 

16.  Position    of    avbetltated    attorney    is 

that  of  attorney  for  whom  he  was  substi- 
tuted, at  stage  of  proceedings  at  which  sub- 
stitution took  place. — Smith  v.  Whittier,  95 
Cal.  279,  30  Pac.  529. 

17.  Substitution  of  district  attorney  for 
apeclal   connsel— Mandamus  does   not   He — 

Under  the  provisions  of  the  above  section, 
the  superior  court  can  not  be  compelled 
by  a  writ  of  mandate  to  grant  the  applica- 
tion of  a  district  attorney  to  substitute  him 
as  attorney  of  record  for  his  county  in  cer- 
tain pending  actions  in  which  the  county 
is  a  party,  where  the  county  is  represented 
by  an  attorney  authorized  by  the  board  of 
supervisors,  and  neither  such  attorney  nor 
the  county  consents  to  or  makes  application 
for  any  change  of  attorney. — Woolwine  v. 
Superior  Court,  182  Cal.  388,  188  Pac.  569. 

As  to  mandansns  lying  to  compel  substi- 
tution of  attorneys  generally,  see  pars.  28, 
29,  this  note. 

II.    SUBDIVISION  1— CONSENT  OF  CLIENT 
AND  ATTORNEY. 

18.  Consent  of  attorney  and  client,  filed 
with  clerk,  makes  change  complete. — With- 
ers v.  Little,  56  Cal.  370,  372. 

19.  Same— Notice  of  to  opposite  party* — 

See.  post,  fi  285  and  note. 

20.  Authority     of     substituted     attorney 

can  not  be  inquired  into  by  attorney  of  ad- 
verse party,  where  he  has  accepted  service 
of  written  notice  of  such  substitution. — 
Withers  v.  Little,  56  CaL  370. 


21*  Same— Waiver  of  objection  that  no- 
tice not  served  by  accepting  service  of 
papers  or  signing  stipulation  with  substi- 
tuted attorney  as  attorney  of  opposite  party. 
— McDonald  v.  McConkey,  64  Cal.  148.  See 
Withers  v.  Little,  56  Cal.  370. 

22.  If  party  intends  to  rely  on  want  of 
proper  substitution,  or  failure  to  serve  re- 
quired written  notice  thereof,  he  should  re- 
turn notices  and  papers  and  refuse  to 
acknowledge  service  of  them,  and  abstain 
from  joining  in  stipulations  with  such  at- 
torney.— Livermore  v.  Webb,  56  Cal.  489. 

IIL    SUBDIVISION  2— UNDER  ORDER  OF 

COURT. 

23.  Attorney  appointed  by  court  for  ab- 
sent   heirs— Motion    to    vacate    appointment 

properly  denied;  because  it  is  eminently 
proper  that  court  appoint  attorney  to  guard 
interest  of  absent  heirs  and  legatees,  and 
such  attorney  is  entitled  to  reasonable  com- 
pensation and  considerate  treatment. — Lee 
v.  Superior  Court,  112  Cal.  354,  44  Pac.  666. 

24.  Motion    for   substitution   of   attorney 

of  their  own  selection,  for  and  in  place  of 
one  selected  by  court,  to  look  after  inter- 
ests of  absent  heirs  and  legatees,  must  be 
granted. — Lee  v.  Superior  Court,  42  Cal.  354, 
44  Pac.  66. 

25.  Fact  that  attorney  appointed  by  court 
Is  able,  has  rendered  valuable  services,  and 
is  still  efficiently  protecting  interests  of 
applicants;  or  fact  that  personal  relations 
of  attorney  selected  and  asked  to  be  sub- 
stituted to  executor  of  will  are  such  as 
might  prevent  him  serving  parties  equally 
well  as  attorney  selected  and  appointed  by 
court, — are  not  grounds  for  refusal  of  mo- 
tion for  substitution. — Lee  v.  Superior  Court, 
112  CaL  354,  44  Pac.  66. 

26.  Same— Notice  of  motion— Must  be  In 
writing* — Notice  must  be  in  writing  and 
contain  statement  of  relief  sought;  it  must 
be  given  at  least  Ave  days  before  hearing. — 
Rundberg  v.  Belcher,  118  Cal.  589,  691,  50 
Pac.  670. 

See,  post,  §  1005  and  note. 

27.  Requirement  of  order  of  court  In- 
volves judicial  action,  and  requirement  of 
notice  as  basis  of  such  order  necessarily 
implies,  at  very  least,  exercise  of  sufficient 
discretion  to  determine  that  proper  notice 
has  been  given. — Rundberg  v.  Belcher,  118 
Cal.  589,  591,  60  Pac.  670. 

28.  Mandamus   to   compel   substitution. — 

Mandamus  lies  to  compel  court  to  make  or- 
der substituting  one  attorney  of  record  for 
another,  upon  application  of  client;  there 
being  no  other  adequate  and  unembarrassed 
remedy. — People  ex  rel.  Downer  v.  Norton, 
16  CaL  436,  441. 

As  to  mandamus  not  lying  to  compel  sub- 
stitution of  district  attorney  for  special 
counsel,  see  par.   17,  this   note. 

29.  Mandamus  lies  to  compel  substitution 
of  attorney  chosen  by  non-resident  heirs 
and  legatees,  in  place  of  one  appointed  by 
court  to  look  after  and  protect  their  inter- 
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ests  for  them. — Lee  v.  Superior  Court,  112 
Cal.  364,   44  Pac.  666. 

30.     Same  —  Petition    for  —  Requisite*. — A 

petition  for  mandamus  to  compel  superior 
court  Judge  to  make  order  of  substitution 
of  attorneys  in  action  pending-  before  him, 
without  consent  of  such  attorney  filed  or 
entered  on  minutes,  to  be  sufficient  to  war* 


rant  issuing:  of  writ,  must  show  that  writ- 
ten notice  of  motion  was  served  upon  attor- 
ney at  least  five  days  before  hearing  of 
motion  (par.  22,  this  note),  and  that  notice 
thus  served  contained  statement  of  relief 
sought. — Rundberg  v.  Belcher,  118  Cal.  589, 
591,  60  Pac.  670. 


§  285.    NOTICE  OF  CHANGE.    When  an  attorney  is  changed,  as  provided 

in  the  last  section,  written  notice  of  the  change  and  of  the  substitution  of  a 

new  attorney,  or  of  the  appearance  of  the  party  in  person,  must  be  given  to 

the  adverse  party.    Until  then  he  must  recognize  the  former  attorney. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  57. 


NOTICE  OP  CHANGE  OF  ATTORNEYS. 

1.  Construction  of  section — As  not  apply- 
ing to  criminal  cases. 

2-  6.  Notice    must    be    served    upon    adverse 
party — To  be  in  writing. 

7.  Same— Substituted  attorney  only  to  be 

recognized. 

8.  Same — For  protection  of  adverse  party. 

9.  In  criminal  causes — Section  not  applica- 

ble. 

10.  In  order  to  show  cause — Has  no  bearing. 

1.  Construction  of  section— A ■  not  apply- 
ing to  criminal  cases. — The  provisions  of 
above  section  do  not  apply  to  criminal  cases. 
— People  v.  Garnett,  9  Cal.  App.  194,  199, 
98  Pac.  247. 

See  par.  8,  this  note.  . 

2.  Notice  most  be  served  upon  adverse 
party— To  be  in  writing. — Notice  must  be 
served  upon  the  adverse  party,  and  must 
be  in  writing,  on  substitution  of  other  at- 
torney for  attorney  of  record. — See  Qrant 
v.  White,  6  Cal.  65;  Prescott  v.  Salthouse, 
53  Cal.  221;  Withers  v.  Little,  56  Cal.  370, 
372. 

3.  Until  such  written  notice,  former  or 
original  attorney  must  be  recognized,  and 
all  service  of  papers  made  on  him. — See 
Grant  v.  White,  6  Cal.  65;  Abrahms  v. 
Stokes,  39  Cal.  150;  Prescott  v.  Salthouse,  53 
Cal.  221;  Withers  v.  Little,  56  Cal.  370,  372; 
Livermore  v.  Webb,  56  Cal.  489;  Young  v. 
Fenk,  119  Cal.  107,  50  Pac.  1060. 

4.  Where  in  an  action  for  damages  for 
personal  injuries  alleged  to  have  been  sus- 
tained by  the  negligence  of  the  defendant, 
the  plaintiff  procures  an  order  substituting 
a  new  attorney,  and  thereupon  proceeds 
with  such  attorney  to  make  a  settlement 
of  the  case  with  the  defendant,  he  la  not 


permitted  thereafter  to  move  to  have  the 
settlement  set  aside  on  the  ground  that  it 
was  not  sanctioned  by  his  former  attorney, 
and  support  such  claim  by  showing  that 
the  order  of  substitution  was  made  without 
due  notice  to  such  former  attorney. — Gill  v. 
Southern  Pac.  Co.,  174  Cal.  84,  161  Pac.  1153. 

5.  If  the  plaintiff  did  not  know  that  the 
attorney  of  record  had  ceased  to  act  he 
should  have  served  notice  on  him. — McMunn 
v.  Lehrke,  29  Cal.  App.  298,  156  Pac.  473. 

6.  A  new  attorney  has  no  authority  to 
act  until  he  has  been  substituted  in  the 
stead  of  the  attorney  of  record.  As  long 
as  there  is  an  attorney  of  record  the  court 
can  not  recognize  any  other  as  having  the 
management  or  control  of  the  action. — Mc- 
Munn v.  Lehrke,  29  CaL  App.  298,  155  Pac. 
478. 

7.  Same— Substituted  attorney  only  to  be 
recognised. — After  proper  notice  of  substi- 
tution has  been  duly  served,  as  required  by 
above  section,  it  is  clearly  improper  for 
attorney  of  adverse  party  to  recognize 
any  other  attorney  in  the  action. — Preston 
v.  Eureka  Art  8.  Co.,  64  Cal.  198,  200. 

8.  Same— For  protection  of  adverse  party. 

— Requirement  that  written  notice  be  served 
upon  adverse  party,  is  for  protection  of  such 
adverse  party,  and  such  notice  may  be 
waived  by  him  or  his  attorney. — Livermore 
v.  Webb,  56  Cal.  489. 

9.  In  criminal  cases  Section  not  appli- 
cable*— In  criminal  causes,  when  attorney 
is  changed,  this  and  preceding  section  of 
this  code  have  no  application. — See,  par.  1, 
this  note;  and  ante,  f  284,  note  par.  3. 

10.  Order  to  show  cause— Has  no  bear* 
iaa*. — In  service  of  notice  of  order  to  show 
cause,  this  and  preceding  section  of  this 
code  have  no  bearing. — See,  ante,  |  284,  note 
par.  11. 
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§  286.    DEATH  OB  REMOVAL  OF  ATTORNEY.    When  an  attorney  dies, 

or  is  removed  or  suspended,  or  ceases  to  act  as  such,  a  party  to  an  action,  for 

whom  he  was  acting  as  attorney,  must  before  any  further  proceedings  are  had 

against  him,  be  required  by  the  adverse  party,  by  written  notice,  to  appoint 

another  attorney,  or  to  appear  in  person. 

History:    Enacted  March  11,  1872;   amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  57. 


DEATH,  REMOVAL,  OB  WITHDRAWAL 
OF  ATTORNEY. 

1.  Construction  of  section. 

2-5.  Death  of  attorney — Notice  to  appoint — 
Waiver. 

6.  Same — Death  of  one  of  firm. 

7.  Notice  of  appearance  in  person. 

1.  Construction  of  section. — If  the  plain- 
tiff knows  that  the  attorney  of  record  has 
ceased  to  act  for  the  defendant  Jt  is  his 
duty  before  any  further  proceedings  are 
taken  to  require  the  defendant  "by  written 
notice  to  appoint  another  attorney  or  to 
appear  In  person/' — McMunn  v.  Lehrke,  29 
Cal.  App.  298,  155  Pac.  473. 

2.  Death  of  attorney— Notice  to  appoint 
—Waiver. — Written  notice  to  appoint  at- 
torney in  place  of  deceased  attorney  repre- 
senting: party,  or  to  appear  in  person,  is 
waived  by  apointlngr  attorney  and  appear- 
ing: and  contesting,  on  its  merits,  motion 
to  dismiss  for  want  of  prosecution. — NIcol 
v.  San  Francisco,  130  Cal.  288,  62  Pac.  513. 

3.  Where  the  attorney  for  the  plaintiff 
died  after  the  five-year  period  had  com- 
menced to  run  -under  section  583,  the  run- 
ning of  that  period  was  not  suspended  dur- 
ing- the  time  intervening:  between  his  death 
and  the  service  of  a  notice  by  the  defend- 
ant requiring:  the  appointment  of  another 
attorney.  The  running  of  the  five-year  pe- 
riod was  not  a  "proceeding"  had  against 
the  plaintiff  within  the  meaning  of  this  sec- 


tion.— Larkin    v.    Superior    Court,    171    Cal. 
719,  154  Pac.  841. 

4.  The  fact  that  the  defendant  had  no 
attorney  of  record  for  a  portion  of  the 
five-year  period  is  of  no  avail  to  the  plain- 
tiff, for  he  could  have  nevertheless  brought 
the  case  to  trial  resorting  to  the  procedure 
contemplated  by  section  286  of  the  Code  of 
Civil  Procedure. — Larkin  v.  Superior  Court, 
171  Cal.  719,  164  Pac.  841. 

5.  Where  an  attorney  dies,  all  proceed- 
ings In  the  prosecution  of  the  appeal  in 
which  he  appeared  are  suspended  from  the 
date  of  his  death,  until  such  time  as  re- 
spondent voluntarily,  or  in  response  to 
proceedings  under  this  section,  appoints  an- 
other attorney  or  appears  specially.  Thus 
where  six  days  of  the  time  to  file  a  brief 
remained  at  the  death  of  an  attorney,  no 
proceedings  being  taken  by  the  respondent 
under  this  section,  the  time  to  file  the  brief 
did  not  expire  until  six  days  after  the  appel- 
lant voluntarily  appeared. — Troy  Laundry 
Machinery  Co.,  Ltd.,  v.  Drivers'  Independent 
Laundry  Co.,  13  Cal.  App.  115,  116,  109  Pac. 
36. 

6.  Same— Death  of  one  of  arm  of  law- 
yers representing  party  In  action, — as  to 
effect  of,  see,  ante,  8  283,  note  pars.  48-51. 

7.  Notice  of  appearance  In  person. — The 

provisions  of  the  above  section  as  to  notice 
does  not  apply  where  the  client  at  the  time 
of  the  notice  of  his  attorney's  withdrawal, 
gives  notice  that  he  will  appear  in  person. 
— Union  v.  Barstow-San  Antonio  Oil  Co.,  36 
Cal.  App.  508,  172  Pac.  622. 


§287.    REMOVAL  AND  SUSPENSION  OF  ATTORNEY.  [CAUSES  FOR.] 

An  attorney  and  counselor  may  be  removed  or  suspended  by  the  supreme  court, 
or  any  department  thereof,  or  by  any  district  court  of  appeal,  or  by  any 
superior  court  of  the  state,  for  either  of  the  following  causes,  arising  after  his 
admission  to  practice : 

1.  His  conviction  of  a  felony  or  misdemeanor  involving  moral  turpitude,  in 
which  case  the  record  of  conviction  shall  be  conclusive  evidence ; 

2.  Wilful  disobedience  or  violation  of  an  order  of  the  court  requiring  him 
to  do  or  forbear  an  act  connected  with,  or  in  the  course  of  his  profession,  which 
he  ought  in  good  faith  to  do  or  forbear,  and  any  violation  of  the  oath  taken 
by  him,  or  of  his  duties  as  such  attorney  and  counselor; 

3*  Corruptly  or  wilfully  and  without  authority  appearing  as  attorney  for 
a  party  to  an  action  or  proceeding ; 

4.  Lending  his  name  to  be  used  as  attorney  and  counselor  by  another  person 
who  is  not  an  attorney  and  counselor; 
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5.  For  the  commission  of  any  act  involving  moral  turpitude,  dishonesty  or 
corruption,  whether  the  same  be  committed  in  the  course  of  his  relations  as  an 
attorney  or  counselor  at  law,  or  otherwise,  and  whether  the  same  shall  con- 
stitute a  felony  or  misdemeanor  or  not;  and  in  the  event  that  such  act  shall 
constitute  a  felony  or  misdemeanor,  conviction  thereof  in  a  criminal  proceed- 
ing shall  not  be  a  condition  precedent  to  disbarment  or  suspension  from  prac- 
tice therefor. 

In  all  cases  where  an  attorney  is  removed  or-  suspended  by  a  superior  court, 
the  judgment  or  order  of  removal  or  suspension  may  be  reviewed  on  appeal 

by  the  supreme  court. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  289;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt),  p.  57;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  124,  held  unconstitutional,  see  history,  9  5  ante; 
April  19, 1911,  Stats,  and  Amdts.  1911,  p.  848. 

REMOVAL  AND  SUSPENSION  OF  AT- 
TORNEYS—CAUSES FOR. 


L  In  General,  1-44. 

n.  Subdivision  1 — Conviction  Involving 
Moral  Turpitude,  45-64. 

HX  Subdivision  2 — Wilful  Disobedience 
or  Violation  or  Order  or  Court, 
etc.,  65-84. 

IV.  Subdivision  3  —  Corruptly  or  Wil- 
fully Appearing  Without  Author- 
ity, 85. 

V.  Subdivision  4  —  Lending  Name  to 
One  Not  An  Attorney,  86-89. 

VI.  Subdivision  5 — Act  Involving  Moral 
Turpitude,  Dishonesty,  or  Cor- 
ruption, 90-101. 

VII.  Appeal  to  Supreme  Court,  102-104. 

VIIL  Reinstatement,  105-108. 

I.  In  General. 

1,2.  As  to  cause  for  or  grounds  of  dis- 
barment— In  general. 

8.  Same  —  Advertising    for    business, 

divorces,  etc. 

4-6.  Same  —  Causes     other    than    those 
enumerated  in  code. 

7, 8.  Same — Disloyalty  to  national  govern- 
ment. 

9.  Same — Employment  as  attorney  for 

one   party,  acting   for   the   other 
party. 

10.  Same — Fraud  upon  court — In  secur- 

ing admission  to  practice. 

11.  Same — Immoral   character  and  bad 

reputation. 

12.  Same — Practising    law    by    one    oc- 

cupying judicial  position. 

13.  Same  —  Refusal   to  take   oath   pre- 

scribed by  legislature. 

14.  Same — Representing  himself  as  ad- 

mitted    to    practice    in    federal 
courts. 

15.  Same — Serious  impropriety  in  deal- 

ing with  felony 
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16, 17.  Same — Violation  of  duty  as  an  at- 
torney. 

18.  Admission  —  Gives    to    an    attorney 

rights. 

19.  Attorneys — Are  subject  to  control  of 

legislature. 

20.  Same  —  An    attorney    is    not    an 

"officer." 

21.  Same — Same — Right  to  practise  his 

profession — Not  "property." 

22.  Charge  —  Not   clearly   constituting 

cause    for   suspension    or    disbar- 
ment. 

23.  Disbarment    proceedings — Instituted 

by   private    individual  —  Private 
remedy — Limitation  of  rule. 

24.  Same  —  Jurisdiction     of     supreme 

court. 

25.  Same — Justice  of  the  peace  has  no 

jurisdiction. 

26.  Same — Quasi  criminal. 

27.  Immoral  character  and  bad  reputa- 

tion— In  general. 

28,29.  Same — Previous  moral  character. 

30.  Notice  to  attorney  proceeded  against 
— Contents  of. 

31-83.  Opportunity  to  be  heard — Time  to 
prepare  and  present  his  defense. 

34.  Power  to  disbar — As  to  generally. 

35.  Same — As  to  power  of  court  to  dis- 

bar. 

36.  3ame — Attorney   is   subject   to   au- 

thority of  courts. 

37.  Same— Of  its  own  motion. 

38.  Same— Original  and  appellate  juris- 

diction resides  in  supreme  court. 

39.  Same — Private  person  prosecuting. 

40.  Same — Superior  court  has  power  to 

remove  or  suspend. 

41, 42.  Same — Suspension  of  attorney. 

43.  Same — Upon  conviction  of  offense  in- 

volving moral  turpitude. 

44.  Statute   of   limitations  —  Effect   of 

upon  proceedings  to  disbar. 
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II.  Subdivision   1  —  Conviction   Involving 
Moral  Turpitude. 

45-47.  Conviction  of  criminal  offense 
charged — As  to  not  being  neces- 
sary, when. 

48.  Same — Essential  under  subdivision  1. 

49.  Same  —  Of    conspiracy    to    smuggle 

opium. 

50.  Same — When  conviction  essential. 

51.  Conviction  of  felony  or  misdemeanor 

— Private  or  professional  relation. 

52.  Same  —  Appeal    from    conviction  — 

Effect  on  disbarment  proceedings. 

53,54.  Crimes  involving  moral  turpitude — 
Section  5470  United  States  Re- 
vised Statutes. 

55,56.  Criminal  prosecution  no  bar. 

57.  Extortion — Moral  turpitude. 

58.  Inauguration  of  proceedings  for  dis- 

barment. 

59.  Infamous — Adjudging  person  to  be, 

60,61.  Judgment  of  conviction  sufficient- 
Notice  not  required. 

62.  Larceny  charged — By  affidavit. 

63, 64.  Moral  depravity — As  to  generally. 

ITL  Subdivision  2 — Wilful  Disobedience  or 
Violation  or  Order  or  Court,  Etc. 

65.  As  to  there  being  no  limit  to  power 

of  court — To  entertain  motion  to 
suspend  or  disbar. 

66.  Acceptance  in  advance — Fee  in  mat- 

ter of  assignment. 

67.  Accepting  pay  in  goods — From  in- 

solvent client. 

68.  Acting  for  both  parties — Not  ground 

for  disbarment,  when. 

69.  Advising  client  to  verify  false  com- 

plaint—  Known    by    attorney    at 
time  false. 

70.  Betrayal  of  confidence  of  client. 

71.  Change  of  sides — As  to  generally. 

72.  8ame — Accepting  retainer  from  and 

going  over  to  other  side. 

73.  Cutting   leaves   from   private   mem- 

orandum-book—  In  hands   of  as- 
signee. 

74.  Encouraging  unjust  litigation. 

75,76.  Failure  and  refusal  to  pay  over 
money  collected. 

77.  False  and   fraudulent   affidavit — Of 

service  of  summons. 

78.  Fraud  upon  client  charged. 

79.  Firm   of  attorneys — Proceedings   to 

disbar. 

80.  Motion  not  supported  by  facts. 

81.  Presumption  and  proof  of  good  char- 

acter. 

82.  Procuring  "straw  bond." 

83.  Refusal  to  take  oath — Prescribed  by 

legislature. 

84.  Taking  other  side  of  cause. 
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IV.  Subdivision  3 — Corruptly  or  Wilfully 

Appearing  Without  Authority. 

85.  Appearing  as  guardian  ad  litem. 

V.  Subdivision   4 — Lending   Name   to   One 

Not  an  Attorney. 

86.  Code  commissioners'  note. 

87.  Lending  name — As  to  generally. 

88,89.  Same — Contract  with  person  not  an 
attorney  to  divide  fees  of  business 
brought  in. 

VL  Subdivision  5  —  Act  Involving  Moral 
Turpitude,  Dishonesty,  or  Corrup- 
tion. 

90.  Disbarment  proceedings   under  sub- 

division— As  to  nature  of. 

91.  Same  —  Accusation    accused    must 

meet. 

92.  Same — Application  for  revocation  of 

admission  —  Not   disbarment  pro- 
ceeding. 

93.  Same — Insufficiency  of. 

94.  Same  —  Same  —  Scope  of  inquiry — 

Amendment  of  1911. 

95.  Same — Guilt  of  the  matters  charged 

— Must  be  clearly  established. 

96-  99.  Fraud  upon  court  in  procuring  ad- 
mission— Concealing  previous  dis 
barment,  etc. 

100,101.  "Good  moral  character"  —  Burden 
to  establish. 

VII.  Appeal  to  Supreme  Court. 

102.  Appeal  to  supreme  court — In  case  of 

conviction. 

103.  Same — As  to  effect  on   disbarment 

proceedings  of  appeal. 

104.  Same — Evidence  conflicting. 

VIII.  Beinstatement. 

105.  Application  for  reinstatement  —  On 

ground  of  reform. 

106.  Mandamus  to  compel. 

107.  Or  certiorari. 

108.  Or  by  appeal. 

I.    IN  GENERAL. 

As  to  disbarment  and  auapeaaion  of  at- 
torney*, see,  ante,  5  277  and  note;  note  13 
L.  R.  A.  767;  1  Obiter  Dig.  189-192. 

Same— Aa  to  grounds  of,  see,  ante,  $277 
and  note. 

Same— Bad  for  fraudulent  motive,  neces- 
sity of  to  Justify. — See  note  18  L.  R.  A.  401. 

Same— Defending*  criminal  suit  lnatltnted 
by  himself  or  partner.  —  Forfeiture  of  li- 
cense.— See  Kerr's  Cyc.  Pen.  Code,  2d  ed., 
S  162  and  note. 

Same— For  crime— Acquittal  of  attorney 
of  criminal  charge,  aa  defense  to. — See  note 
10  Ann.  Cas.  887. 

Same— Same— Conviction  of  attorney  aa 
condition  precedent  for. — See  note  8  Ann. 
Cas.  487. 
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Same— Effect  of  appeal  from  conviction  oa 
proceedings  to  dlabar  or  suspend  an  attor- 
ney.— See,  post,  S  288  and  note. 

game  Effect  oa  dlabarmeat  proceedings 
of  appeal  from  conviction  of  crime  or  mis- 
demeanor.— See,  post,  8  288  and  note. 

Same— Power  of  court  with  reference  to. 

— See  note  6  Ann.  Cos.  990. 

* 

Same  — Right  of  attorney  — To  be  con- 
fronted   with    wltneeeee    against    aim- — See 

note  6  Ann.  Cas.  682.  < 

Same  —  Same  —  To  make  defense.  —  See, 
post,  {§  292  et  seq.,  and  notes. 

Same— Same— To  review  on  conviction  and 
aentence  of. — See  note  10  Ann.  Cas.  644. 

Same— Statute  of  limitations  barring  civil 
or  criminal  actions-Effect  on  proceedings 
for. — See,  post,  5  312  and  note. 

Same— When  Judgment  of  la  to  be  en- 
tered.— See,  post,  S  299  and  note. 

1.  Aa  to  causes  for  or  grounds  of  dls- 
barment^-In  general* — Causes  for  disbar- 
ment and  suspension  are  enumerated  in 
four  subdivisions  of  above  section,  subse- 
quently treated  separately  in  this  note. — 
See  Part  V,  this  note. 

Aa  to  grounds  of  disbarment,  see  8  Ann. 
Cas.  847;  9  Ann.  Cas.  166;  10  Ann.  Cas.  887; 
3  Am.  &  Ens;.  Encyc.  of  L.  (2d  ed.)  802-310. 

2.  Courts  which  have  inherent  power  to 
discipline  lawyers  are  confined  in  Its  exer- 
cise to  such  acts  exhibiting;  turpitude  or 
loss  of  that  character  which  was  essential 
to  admittance  in  the  first  instance  and  when 
misconduct  is  made  by  statute  ground  for 
removal  from  office  for  prosecution  as  a 
Judicial  officer,  the  same  in  the  absence  of 
expressions  to  the  contrary  must  be  deemed 
exclusive. — Balrd  v.  Justice  Court,  11  Cal. 
App.  439,  441,  105,  Pac.  259. 

See  par.  34,  this  note. 

8.  Same— Advertising  for  business,  di- 
vorces, etc*  as  a  cause  for  disbarment. — 
See  Kerr's  Cyc.  Cal.  Pen.  Code,  5  159a  and 
note. 

4.  Same— Causes  other  than  those  enu- 
merated In  code. — Whether  an  attorney  can 
be  disbarred  or  suspended  from  practice 
for  causes  other  than  those  enumerated  in 
above  section  of  code,  raised  but  not  de- 
cided in  case  of  In  re  Treadwell,  2  Cal. 
Unrep.  413,  4  Pac.  1192. 

5.  Attorney  can  not  be  disbarred  for 
causes  other  than  those  enumerated  in  this 
section. — In  re  Collins,  147  Cal.  8,  81  Pac. 
220. 

6.  There  is  no  constitutional  inhibition 
against  closing  the  doors  of  the  courts  to 
traitors  and  their  aiders  and  abettors. — 
Cohen  v.  Wright,  22  Cal.  298. 

7.  Same— Disloyalty  to  national  govern- 
ment, of  which  the  state  Is  part,  is  ground 
for  closing1  doors  of  court  to  those  guilty 
of  such  acts. — Cohen  v.  Wright,  22  Cal. 
293. 

8.  Under  general  power  of  supervision 
over  morality  of  its  own  officers,  court  may, 


without  special  statutory  authority  in  that 
regard,  strike  from  rolls  name  of  attorney 
guilty  of  disloyalty  or  treasonable  acts. — 
Cohen  v.  Wright.  22  CaL  293. 

9.     Same— Employment    aa    attorney    for 
one  party,  acting  for  the  other  party,  as  a 

ground  of  disbarment. — See,  ante,  9  282, 
note  pars.  100,  101. 


10.  Same— Fraud  upon  the  court— In 
curing  admission  to  practise  on  presenta- 
tion of  certificate  of  admission  from  another 
state,  in  concealing  fact  that  he  had  been 
disbarred  from  practising  in  other  states, 
and  had  been  convicted  of  several  criminal 
offenses  in  other  states. — See  Part  VI,  this 
note. 

11.  Same  — Immoral  character  and  bad 
reputation  as  ground  for  disbarment. — See 
pars.  27-29,  this  note. 

12.  Same— Practising  law  by  one  occupy- 
ing Judicial  position  Is  not  cause  for  re- 
moval or  suspension  as  an  attorney. — Baird 
v.  Justice  Court,  11  Cal.  App.  439,  441,  105 
Pac.  259. 


13.  Same  — Refusal  to  take  oath  pre- 
scribed by  legislature  is  ground  for  ex- 
cluding attorney  from  practising  in  courts. 
— Cohen  v.  Wright,  22  Cal.  293,  affirmed  in 
Ex  parte  Tale,  24  Cal.  241,  85  Am.  Dec.  62. 

14.  Same— Representing  himself  aa  ad- 
mitted   to    practise    In    the    federal    courts 

when  he  was  not,  and  accepting  money  to 
appear  and  contest  an  action  therein,  is 
sufficient  grounds  for  the  disbarment  of  an 
attorney. — Matter  of  Danford,  157  Cal.  425, 
429,  108  Pac.  322. 

15.  Same— Serious  Impropriety  In  deal- 
ing with  felony  case  as  a.  ground  for  dis- 
barment.— See,  ante,   {  282,   note  par.   71. 

16.  Same — Violation  of  duty  aa  an  attor- 
ney, as  a  ground  of  disbarment. — See,  ante, 
S  282,  note  par.  80. 

17.  Include  violation  of  his  duty  and 
obligation  as  an  attorney  "to  maintain  the 
respect  due  to  the  courts"  and  "employ  .  .  '. 
such  means  only  as  are  consistent  with 
truth"  in  maintaining  the  causes  he  under- 
takes, by  making  false  and  malicious 
charges  against  a  judge  for  the  purpose 
of  influencing  him  in  the  decision  of  a  case 
pending  before  him. — In  re  Collins,  147  Cal. 
19,  81  Pac.  220. 

18.  Admission  —  Gives  to  an  attorney 
rights  of  which  he  can  not  be  deprived,  at 
discretion  of  court,  any  more  than  physi- 
cian of  practice  of  his  profession,  me- 
chanic of  exercise  of  his  trade,  or  merchant 
of  pursuit  of  his  commercial  vocations.  It 
is  true  that,  being  officer  of  court,  attor- 
ney is  in  many  respects  subject  to  orders 
of  court,  but  orders  must  be  result  of  sound 
and  legal,  and  not  of  arbitrary  and  uncon- 
trolled, discretion. — People  ex  rel.  Mulford 
v.  Turner,  1  Cal.  148,  151,  53  Am.  Dec.  296; 
Fletcher  v.  Dalngerfleld,   20  Cal.   427,  430. 

10.  Attorneys— Are  subject  to  control  of 
legislature  as  to  manner,  terms,  and  condi- 
tions of  admission  to  practise,  and  also  as 
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to  terms  and  conditions  on  which  they  may 
continue  to  practise  profession  of  law,  as 
well  as  to  their  powers,  duties,  and  priv- 
ileges.— Cohen  v.  Wright,  22  Cal.  293,  af- 
firmed in  Ex  parte  Yale,  24  Cal.  241,  86  Am. 
Dec.  62. 

20.  Same— An  attorney  at  law  Is  not  an 
"officer,"  nor  does  he  hold  an  "office"  or 
'public  trust"  in  constitutional  sense  of 
those  terms. — Ex  parte  Yale,  24  Cal.  241,  85 
Am.  Dec.  62. 

21.  Same  —  Same  —  Attorney's  right  to 
practise  Ills  profession— Not  "property"  nor 
a  "contract,"  within  meaning  of  those 
terms,  as  used  in  constitution. — Cohen  v. 
Wright,  22  Cal.  298. 

22*  Charge  —  Not  clearly  constituting 
canoe  for  suspension  or  disbarment  under 
this  section,  If  proved,  will  not  be  investi- 
gated on  proceedings  for  suspension  or  re- 
moval.— In  re  Treadwell,  12  Cal.  Unrep.  418, 
4  Pac.  1192.  See  In  re  Collins,  147  Cal.  8, 
81  Pac.  220. 

As  to  conviction  of  crime  not  necessary. 
— See  pars.  46-47,  this  note. 

23.  Disbarment  proceedings— Instituted, 
by  private  Individual  —  Private  remedy  — 
Limitation  of  rule. — The  rule  that  an  appli- 
cation for  disbarment  preferred  by  a  pri- 
vate individual  who  has  a  remedy  for  his 
alleged  grievance  by  ordinary  civil  or  crim- 
inal process  will  not  be  considered  applies 
to  the  supreme  court  but  not  to  the  superior 
courts,  and  is  limited  to  cases  in  which  the 
accusation  is  without  the  sanction  of  a  bar 
association,  or  of  some  responsible  public 
officer. — Matter  of  Dan  ford,  157  Cal.  425,  429, 
108  Pac.  322. 

See  par:  89,  this  note. 

24.  Same     Jurisdiction  of  supreme  court. 

— The  supreme  court  has  jurisdiction  of  dis- 
barment proceedings  on  a  transfer  from  the 
district  court  of  appeals. — In  re  McGowan, 
177  Cal.  98,  170  Pac.  1100. 

25.  Same  Justice  of  the  peace  has  no 
Jurisdiction  to  remove,  disbar,  or  suspend 
an  attorney. — Balrd  v.  Justice  Court,  11  Cal. 
App.  439,  441,  105  Pac.  259. 

24.  Same  —  Quaal  criminal. — Proceedings 
for  the  disbarment  of  an  attorney  are  quasi 
criminal,  and  in  fixing  the  penalty  to  be 
imposed  the  court  should  take  into  ac- 
count the  motives  and  purposes  which  actu- 
ated the  accused. — In  re  McGowan,  177  Cal. 
98.  170  Pac.  1100. 

27.  Immoral  character  and  bad*  reputa- 
tion—In  general. — Immoral  character  and 
bad  repute  being  charged  against  attorney 
as  ground  for  disbarment,  and  charge  de- 
nied, reference  will  be  made,  under  provi- 
sions of  code  (see,  post,  5  298  and  note),  to 
take  and  report  evidence. — In  re  Lo wen  thai, 
2  Cal.  Unrep.  300,  3  Pac.  657. 

28.  Same  —  Previous    moral    character. — 

Code  requires  that  applicant  for  admission 
to  bar  shall  "produce  evidence  of  good 
moral  character  (see,  ante,  8  279  and  note), 
and  order  of  court  admitting  attorney  to 
C.  C.  P.— 21 


practise  is  in  nature  of  judgment  that  he 
possessed  requisite  qualifications  when  or- 
der was  entered." — Case  of  Lowenthal,  61 
Cal.  122.  See  In  Matter  of  Garland,  71 
U.  S.   (4  Wall.)  383,  378,  18  L.  ed.  366. 

29.  While  order  continues  in  force,  it  is 
an  adjudication  determinative  of  fact  that 
attorney  was  of  "good  moral  character" 
when  admitted,  and  attack  on  his  previous 
character  can  not  be  made  basis  of  an  or- 
der for  his  removal.— Case  of  Lowenthal, 
61  Cal.  122. 

80.  Notice  to  attorney  proceeded  asalnnt 
—Contents  of. — Notice  to  attorney  pro- 
ceeded against  for  purpose  of  disbarment 
must  be  given;  this  notice  must  contain  the 
charges  against  him. — People  ex  rel.  Mul- 
ford  v.  Turner,  1  Cal.  143,  160,  53  Am.  Dec. 
295. 

31.  Opportunity  to  be  heard  — Time  to 
prepare  and  present  his  defense,  must  be 
given.  "This  is  not  only  dictate  of  natural 
justice,  and  uniform  practice  in  such  cases, 
but  it  has  been  carried  into  express  adjudi- 
cation in  Ex  parte  Heyfron,  7  How.  (Miss.) 
127." — People  ex  rel.  Mulford  v.  Turner,  1 
Cal.  143,  150,  53  Am.  Dec.  295.  See  in  re 
Hudson,  102  Cal.  467,  36  Pac.  812   (dis.  op.). 

See,  post,  8  292  and  note. 

As  to  right  of  attorney  to  be  confronted 
with  witnesses,  see  6  Ann.  Cas.  582. 

32.  Where  no  notice  is  given,  no  oppor- 
tunity for  explanation,  apology,  or  defense 
afforded,  judgment  of  court  is  purely  ex 
parte,  and  condemns  accused  without  a 
hearing, — and  judgment  thus  rendered*  par- 
taking so  strongly  of  nature  of  a  criminal 
proceeding,  and  so  serious  in  its  conse- 
quences, can  not  be  supported. — People  ex 
rel.  Mulford  v.  Turner,  1  Cal.  143,  150,  53 
Am.  Dec.  275. 

33.  Facts  which  are  supposed  to  estab- 
lish misconduct  of  attorney  being  suscep- 
tible of  explanation  consistent  With  pro- 
fessional propriety,  court  has  no  power  to 
adjudge  attorney  charged  guilty  of  con- 
tempt and  strike  his  name  from  rolls,  with- 
out affording  him  opportunity  for  explana- 
tion.— Fletcher  v.  Daingerfield,  20  Cal.  427, 
430. 


84.     Power  to  disbar— As   to  generally. — 

Power  to  diebar,  expel,  or  suspend  attorney, 
is  exercise  of  power  inherent  in  every  court 
which  has  power  or  authority  to  admit  at- 
torneys to  practise,  of  striking  their  names 
from  rolls,  or  "expelling"  them  from  bar. 
whenever  they  are  guilty  of  such  conduct, 
either  in  or  out  of  their  profession,  as  shows 
them  to  be  unfit  persons  to  practise  It.— 
People  ex  rel.  Mulford  v.  Turner,  1  Cal.  143, 
150,  53  Am.  Dec.  295. 
See  par.  2,  this  note. 

As  to  power  of  court  to  disbar,  see  5  Ann. 
Cas.  990. 

As    to.  when   judgment   of   disbarment    or 

suspension  is  to  be  entered,  see,  post,  $  299 
and  note. 
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85.  Saaie— Ai  to  power  of  court  to  lu- 
nar, see  an  interesting"  and  valuable  discus- 
sion in  Ex  parte  Wall,  107  U.  S.  265,  27 
L.  ed.  652,  2  Sup.  Ct  Rep.  669. 


S6.  Same— Attorney  Is  subject  to  author- 
ity of  courts*  and  may  be,  for  causes  shown, 
suspended  or  removed  and  deprived  of 
right  to  pursue  his  profession,  by  supreme 
court,  or  either  department  thereof,  or  by 
superior  court. — Alpers  v.  Hunt,  86  Cal.  78, 
86,  21  Am.  St  Rep.  17,  24  Pac.  846. 

87.  Same— Of  Its  own  motion,  supreme 
court  may  set  aside  order  admitting:  attor- 
ney to  practise,  should  it  appear  that  order 
was  obtained  by  means  of  fraudulent  arti- 
fices and  concealment. — Alpers  v.  Hunt,  86 
Cal.  78,  86,  21  Am.  St  Rep.  17,  24  Pac  846; 
Case  of  Lowenthal,  61  Cal.  122. 


38.  Same— Original  and  appellate  juris- 
diction resides  in  the  supreme  court  in  ac- 
tion to  disbar  attorney  under  above  sec- 
tion; but  it  declines  to  entertain  accusation 
as  an  original  proceeding:  except  when 
prosecution  has  been  instituted  by  a  bar 
association,  or  other  public  -body,  in  the 
public  Interest. — In  re  Ashley,  146  Cal.  600, 
80  Pac  1030. 


Same  —  Private    person    prosecuting*, 

alleging  misconduct  prejudicial  to  himself, 
it  is  more  convenient  and  more  appropriate 
in  every  way  that  proceeding's  be  instituted 
and  Issue  tried  in  superior  court  of  county 
where  misconduct  is  alleged  to  have  oc- 
cured,  and  where  it  Is  to  be  presumed  the 
witnesses  reside. — In  re  Ashley,  146  Cal. 
600,  80  Pac.  1080. 
'  See  par.  28,  this  note. 


40.  Same  —  Superior  court  has  power  to 
remove  or  suspend* — Case  of  Lowenthal,  61 
Cal.  122,  127;  Alpers  v.  Hunt,  86  Cal.  78,  86, 
21  Am.  St.  Rep.  17,  24  Pac.  846;  In  re  Ash- 
ley, 146  Cal.  60,  80  Pac.  1080. 

41.  Same  —  Suspension      of      attorney.— 

Court  may  suspend  attorney  for  uncertain 
and    Indeterminate    period. — In    matter    of 
Tyler,  78  Cal.  307,  310,  20  Pac.  67. 
See,  post,  {  299,  note  par.  6. 

42.  Uncertain  or  Indeterminate  period  of 
suspension  of  attorney  upon  conviction  of 
any  of  offenses  prescribed  against  in  second 
and  subsequent  subdivisions  of  above  sec- 
tion (or  unenumerated  causes  for  suspen- 
sion) Is  valid. — In  matter  of  Tyler,  78  Cal. 
307,  310.  20  Pac.  674.  See  Slemmer  v. 
Wright,  64  Iowa  164,  6  N.  W.  181. 

48.  Same— Upon  conviction  of  offense  in- 
volving* moral  turpitude. — Upon  conviction 
in  cases  arising  under  subdivision  1  of 
above  section,  judgment  of  court  must  be 
that  name  of  party  be  stricken  from  roll  of 
attorneys  of  court;  under  any  of  other  sub- 
divisions, judgment  may  be  deprivation  of 
right  to  practise  as  attorney  or  counselor 
at  law  In  courts  of  this  state  permanently 
or  for  limited  time. — In  matter  .  of  Tyler, 
78  Cal.  307,  310,  20  Pac.  674. 

See,  also,  Part  II,  this  note. 


44.  Statute  of  limitations — Effect  upon 
proceeding's  to  disbar. — Statute  of  limitation 
barring  civil  or  criminal  action,  effect  on 
proceedings. — See,  post   S  312,  note  par.  — . 

II.        SUBDIVISION     1— CONVICTION     IN- 
VOLVING   MORAL,    TURPITUDE. 

45.  Conviction  of  criminal  offense 
charged-  As  to  not  being  necessary,  when. 

— Where  attorney  is  charged  with  violation 
of  his  professional  obligations,  either  to 
his  client  or  to  court,  and  offense  charged 
constitutes  one  for  which  he  might  be  tried 
on  criminal  charge,  it  Is  no  defense  that  he 
has  not  been  so  tried  and  convicted. — Ex 
parte  Tyler,  107  Cal.  78,  40  Pac.  33. 

46.  In  exercise  of  power  of  disbarment 
or  suspension  court  deals  with  attorney 
only  as  an  officer  of  the  court  in  investi- 
gating charges  against  him  for  the  purpose 
of  determining  whether,  under  proofs,  he  is 
a  fit  person  to  be  allowed  to  continue  to 
practise  as  an  attorney  and  counselor  at  law 
in  courts  under  license  theretofore  granted 
him,  and  not  for  purpose  of  adjudging 
whether  he  is  guilty  of  commission  of 
crime,  for  which  he  ought  to  be  convicted 
and  punished. — In  re  Treadwell,  67  Cal.  363, 
368,  7  Pac.  724;  Ex  parte  Tyler,  107  Cal.  78, 
81,  40  Pac.  33;  In  re  Wharton,  114  Cal.  367, 
370,  46  Pac.  172. 

47.  But  In  those  cases  where  it  Is 
charged  in  accusation  that  attorney  has 
violated  a  law  of  the  state  in  a  matter  dis- 
tinct from  his  professional  conduct  and  ob- 
ligations, and  not  by  virtue  of  his  office  as 
an  attorney,  proceedings  for  his  suspension 
or  disbarment  will  not  be  entertained  by 
the  courts  until  after  he  has  been  tried  and 
convicted  of  offense  charged. — Ex  parte  Ty- 
ler, 107  Cal.  78,  81,  40  Pac.  33;  In  re  Tilden, 
3  Cal.  Unrep.  388,  26  Pac.  687.  See  State' 
v.  Wlnton,  11  Ore.  466,  60  Am.  Rep.  486,  5 
Pac.  337;  Ex  parte  Wall,  107  U.  S.  266,  27 
L.  ed.  662,  2  Sup.  Ct  Rep.  569. 

See  pars.  45-47,  this  note;  and  also,  post, 
I  288  and  note. 


48.     Same— Essential  under  subdivision  1 

of  above   section. — Matter  of  Danford,   157 
Cal.  425,  428,  108  Pac  322. 

See  par.  50,  this  note. 


49.  Same  — Of  conspiracy  to  sunurgle 
opium. — An  attorney  at  law  convicted  of  the 
crime  of  conspiring  to  smuggle  opium  Into 
the  United  States  is  subject  to  disbarment 
under  subdivision  1  of  the  above  section. — 
In  re  Shepard,  35  Cal.  App.  492,  170  Pac.  442. 


60.     Same  —  Wben  conviction  essential. — 

Where  disbarment  is  sought  upon  the  mere 
ground  that  the  accused  has  been  guilty  of 
a  public  offense  involving  moral  turpitude 
but  not  necessarily  connected  with  the 
practice  of  his  profession,  a  case  for  dis- 
barment Is  not  made  until  there  is  a  con* 
victlon  of  the  offense. — Matter  of  Danford, 
157  Cal.  425.  428,  108  Pac  822. 

See  par.  48,  this  note. 
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51.  Conviction  of  felony  or  misdemeanor 
— Private  or  professional  relation. — Convic- 
tion of  felony  or  misdemeanor  involving: 
moral  turpitude,  Is  ground  for  disbarment, 
whether  offense  was  committed  in  private 
or  professional  relation. — Ex  parte  Tyler, 
107  CaL  78,  82,  40  Pac.  33. 

52.  Same— Appeal  from  conviction— Elf eet 
on  disbarment  proceeding*. — As  to  effect  of 
appeal  from  conviction  on  proceedings  to 
disbar  or  suspend  an  attorney,  see,  post, 
9  288  and  note  par.  3. 

53.  Crimea  involving  moral  turpitude— 
Section*  5470  United  State*  Revised  Stat- 
ute*.— The  crimes  denounced  by  section 
5470  of  the  Revised  Statutes  of  the  United 
States  are  within  the  terms  of  subdivision 
1,  of  the  above  section  whenever  they  in- 
volve moral  turpitude. — In  re  Thompson,  87 
Cal.  App.  844,  174  Pac  86. 

64.  A  crime  of  receiving  currency  from 
one  who  has  stolen  it  from  the  United 
States  mails,  and  to  conceal  and  aid  in  the 
concealment  of  it,  is  a  crime  involving 
moral  turpitude. — In  re  Thompson,  37  Cal. 
App.  344,  174  Pac.  86. 

55.  Criminal  prosecution  no  bar. — For  a 
violation  of  professional  duties,  that  is,  for 
any  ground  coming  within  the  term  of  sub- 
divisions 2,  8,  or  4  of  this  section,  ait  at- 
torney may  be  disbarred,  notwithstanding 
the  fact  that  the  charge  against  him  might 
also  be  made  the  basis  of  an  indictment  or 
Information. — Matter  of  Danford,  167  Cal. 
426,  428,  108  Pac.  322. 

66.  That  misconduct  charged  against  an 
attorney  at  law  may  also  render  him  liable 
to  Indictment  and  punishment  under  the 
criminal  law  does  not  necessarily  deprive 
the  court  of  ppwer  to  hear  disbarment  pro- 
ceedings against  him. — Matter  of  Danford, 
157  Cal.  425,  428,  108  Pac.  322. 

57.  Extortion  —  Moral  turpltnde. — Con- 
viction of  an  attempt  to  commit  crime  of 
extortion  is  conviction  of  crime  involving 
moral  turpitude  within  meaning  of  subdi- 
vision 1  of  above  section. — In  re  Coffey,  123 
Cal.  522,  56  Pac.  448. 

58.  Inauguration  of  proceeding*  for  dis- 
barment.— The  provisions  of  sections  289, 
290,  291,  as  to  the  inauguration  of  proceed- 
ings for  disbarment  have  no  application  to 
a  proceeding  for  disbarment  under  subdivi- 
sion 1,  section  287. — Barnes  v.  District  Court 
of  Appeals,  178  Cal.  500,  178  Pac  1100. 

An  to  procedure  for  dlabarment  under  sub- 
division 1,  section  287,  see,  ante,  {  187,  note. 

59.  Infamou*— Adjudging  person  to  be. — 
A  court  has  no  power  to  adjudge  any  man, 
whether  lawyer  or  layman,  "Infamous";  and 
to  Incorporate  in  order  pronouncing  attor- 
ney guilty  of  contempt  an  adjudication  that 
he  is  infamous  is  without  precedent  and 
wholly  Illegal. — Fletcher  v.  Daingerfleld,  20 
Cal.  427,  430. 

•v.  Judgment  of  conviction  sufficient— 
Notice  not  required. — An  attorney  may  be 
disbarred  or  suspended  under  subdivision  1, 


of  the  above  section  on  production  of  the 
record  of  conviction  of  a  foreign  court, 
where  the  crime  involves  moral  turpitude, 
without  notice  and  without  giving  him  an 
opportunity  to  be  heard  or  to  answer. — In 
re  Thompson,  37  Cal.  App.  344,  174  Pac.  86. 

61.  Editorial  note. — The  above  decision 
is,  to  say  the  least,  questionable  law.  It 
gives  to  a  void  judgment  of  conviction  all 
the  force  of  due  process  in  a  collateral  pro- 
ceeding. The  judgment  of  conviction  might 
be  a  nullity,  shown  to  be  so  by  the  records 
of  the  court  which  rendered  it,  and  be- 
cause of  the  want  of  control  of  the  state 
courts  over  such  records,  the  presentation 
of  the  records  of  such  nullity  would  be  in 
the  hands  of  an  unfriendly  party.  But  even 
if  this  were  not  so,  due  process  is  violated, 
unless  it  can  be  said  that  the  right  to  prac- 
tise law  is  not  a  property  right. 

62.  Larceny, charged— By  affidavit  of  an- 
other attorney,  and  in  answer  to  citation  to 
show  cause  answer  is  filed  denying  truth 
of  charge,  supreme  court  has  no  jurisdic- 
tion to  try  the  accusation;  it  Is  not  until 
after  an  attorney  has  been  tried  and  con- 
victed of  crime  involving  moral  turpitude, 
and  record  of  his  conviction  is  produced, 
that  supreme  court  is  empowered  to  remove 
or  'suspend  an  attorney  for  that  cause. — In 
re  Tilden,  3  Cal.  Unrep.  383,  25  Pac.  687. 

See  pars.  43,  52,  63,  64,  this  note. 

08.     Moral   depravity— As   to   generally. — 

"If  attorney  be  found  guilty  of  acts  indi- 
cating professional  moral  depravity,  court 
can,  without  previous  conviction  of  criminal 
offense,  prevent  repetition  of  such  official 
acts,  by  taking  away  license  under  which 
they  have  been  committed.  This  it  will  do 
not  only  In  interests  of  justice  and  the 
public,  but  of  the  legal  profession,  which, 
like  the  court  itself,  ought  to  be  free  from 
all  suspicion." — In  re  Treadwell,  67  Cal.  853, 
358,  7  Pac.  724. 
See  Part  VI,  this  note. 

64.  "It  is  indispensable  that  an  attorney 
be  trustworthy.  And  he  is  not  trustworthy 
if  he  is  capable  of  Improperly  applying  to 
his  own  use  his  client's  money,  whether  he 
intends  to  return  it  or  not." — Delano's  Case, 
58  N.  H.  5,  42  Am.  Rep.  555. 

See  pars.  73,  75,  76,  this  note. 

III.    SUBDIVISION  2— WILFUL  DISOBEDI- 
ENCE OR  VIOLATION  OP  ORDER 
OP  COURT,  ETC. 

65.  As  to  their  being  no  limit  to  power 
of  court— To  entertain  motion  to  suspend 
or  disbar  attorney  under  this  subdivision  of 
above  section;  nor  is  it  required  to  defer 
its  action  until  after  conviction  of  the  at- 
torney on  charge  which  might  be  sustained 
by  same  evidence. — Ex  parte  Tyler,  107  Cal. 
78,  83.  40  Pac.  33, 

See  pars.  45-47,  63,  64,  this  note. 

66.  Acceptance  in  advance— Fee  In  mat- 
ter of  assignment. — Acceptance  in  advance 
of  fee  for  legal  services  in  matter  of  assign- 
ment to  be  made,  paid  in  goods  under  like 
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circumstances  as  in  last  paragraph,  does  not 
constitute  fraudulent  conspiracy,  and  is 
not  ground  for  disbarment. — In  re  Luce,  83 
Cal.  303,  23  Pac.  350. 

67.  Accepting  pay  in  gooda — From  la- 
solvent  client,  at  their  fair  valuation,  with 
knowledge  that  client  intends  to  thereafter 
make  assignment  for  benefit  of  his  credi- 
tors, where  attorney  acts  bona  fide,  receiv- 
ing only  what  is  justly  due  him  in  payment 
of  his  claim,  and  not  for  purpose  of  return- 
ing them  to  his  client  afterwards,  he  is  not 
guilty  of  fraud,  and  transaction  is  not 
ground  for  disbarment. — In  re  Luce,  83  Cal. 
303,  23  Pac.  350. 

68.  Acting  for  both  parties — Not  around 
lor  disbarment,  when* — Where  attorney  has 
in  his  hands  for  collection  claim  against 
Insolvent  debtor,  and  accepts  retainer  from 
such  insolvent  and  becomes  his  attorney 
under  assignment  without  payment  of  such 
claim,  acting  inadvertently  as  to  client  hav- 
ing such  claim,  who  has  paid  him  no  re- 
tainer,— this  will  not  be  ground  for  disbar- 
ment, particularly  upon  complaint  of  per- 
son other  than  the  client  owning  such 
claim,  and  which  person  was  not  his*  client 
In  the  transaction. — In  re  Luce,  83  Cal.  303. 
23  Pac.  350. 

09.  Advising  client  to  verify  falae  com- 
plaint— Known  by  attorney  at  time  he  drew 
it  and  had  it  verified  to  be  false,  and  which 
he  led  his  client  to  believe  had  been  cor- 
rected before  verification,  is  ground  for  dis- 
barment.— People  ex  rel.  Burrldge  v.  Pear- 
son, 55  Cal.  472. 

70.  Betrayal  of  confidence  of  client,  and 

by  false  and  fraudulent  representations  in- 
ducing her  to  turn  over  to  him  moneys 
held  in  fiduciary  capacity,  converting  them 
to  his  own  use,  and  refusing  to  refund  when 
moneys  are  demanded,  is  flagrant  violation 
of  oath  of  an  attorney,  and  ground  for  dis- 
barment.— In  re  Burris,  101  Cal.  624,  36  Pac. 
101. 

See  pars.  63,  64,  75,  76,  this  note. 

71.  Changing   sides  —  As   to   generally. — 

To  urge  and  aid  in  prosecution  of  criminal 
action,  and  then  appear  for  th#e  defense,  Is 
sufficient  grounds  for  disbarment. — In  re 
Stephens,  77  Cal.  357.  19  Pac.  646;  84  Cal.  77, 
24   Pac.   46. 

See  par.  84,  this  note. 

72.  Same — Accepting  retainer  from  and 
going*  over  to  oppoalte  aide  of  cause  1e 
which  he  is  engaged,  is  ground  for  disbar- 
ment.— Valentine  v.  Stewart,  15  Cal.  387. 

73.  Cutting  leavea  from  private  memo- 
random -book— In  hands  of  assignee  of  in- 
solvent debtor,  which  is  no  part  of  his  as- 
sets, and  which  is  of  no  value  to  assignee, 
where  done  by  attorney  of  such  Insolvent 
debtor  in  presence  of  and  with  consent  of 
assignee,  for  protection  of  his  client,  does 
not  constitute  unprofessional  conduct,  and 
is  not  violation  of  oath  or  duty  of  such  at- 
torney.— In  re  Luce,  83  Cal.  303,  317,  23  Pac. 
350. 


324 


74.  Encouraging  nnjuat  litigation  from 
motives  of  passion  or  interest,  where  pro- 
ceeding does  not  seem  to  him  to  be  legal  or 
Just,  for  mere  purpose  of  gain,  is  breach  of 
his  professional  duty  (see,  ante,  8  282,  sub- 
divisions 2,  7  and  note)  and  ground  for  sus- 
pension or  disbarment. — In  re  Stephens,  84 
Cal.  77,  81,   24  Pac.  46. 

75.  Failure  and  refuaal  to  pay  over 
money  collected  for  his  client,  Is  ground  for 
suspension  or  disbarment. — In  re  Tyler,  71 
Cal.  353,  12  Pac.  289,  13  Id.  169;  78  Cal.  307, 
310,  20  Pac.  674;  In  re  Burris,  101  Cal.  624, 
36  Pac.  101. 

See  pars.  63,  64,  70,  77,  this  note. 

76.  Court  may  deal  summarily  In  such 
case  without  statutory  authority. — See 
Anonymous,  2  Cow.  (N.  Y.)  589;  Petition  of 
Flncke,  6  Daly  (N.  Y.)  Ill,  116;  Kuhne  v. 
Dally,  23  Hun  (N.  Y.)  282;  In  re  Mertian, 
29  Hun.  (N.  Y.)  459;  Bowling  Qreen  Sav. 
Bank  v.  Todd,  52  N.  Y.  489;  Forstman  v. 
Schulting,  108  N.  Y.  110,  16  N.  E.  366;  In  re 
Paschal,  77  U.  S.  (10  Wall.)  491,  sub  nom. 
Texas  v.  White,  19  L.  ed.  992. 

77.     Falae    and    fraudulent    affidavit Of 

acrvlce  of  summons  procured  by  attorney, 
and  inducing  court  to  accept  such  affidavit 
as  genuine,  is  breach  of  his  duty  to  court 
(see,  ante,  { 282  subdivision  4  and  note), 
and  Is  ground  for  disbarment. — In  re  Whar- 
ton, 114  Cal.  367,  46  Pac.  172. 

7a  Fraud  upon  cUent  charged,  as  ap- 
propriation of  money  and  failure  to  pay 
over  on  demand,  supreme  court  will  not  en- 
tertain proceedings  to  disbar  until  client 
has  shown  his  good  faith  by  first  resorting 
to  regular  proceedings  in  ordinary  tri- 
bunals for  recovery  of  money  of  which,  he 
claims  to  have  been  defrauded  and  recovers 
judgment.— -In  re  Stephens,  102  Cal.  264,  36 
Pac.  586. 

See  pars.  75,  76,  this  note. 

70.  Firm  of  attorneys  —  Proceeding*  to 
dlabar  for  alleged  unprofessional  and  dis- 
honorable conduct  will  be  dismissed  as 
against  members  of  firm  shown  to  have  had 
no  knowledge  of  or  personal  connection 
with  acts  complained  of. — In  re  Luce,  83 
Cal.  303,  23  Pac.  350. 

80.  Motion    not    supported    by    facta    of 

case  is  not  ground  for  disbarring  attorney 
making  and  pressing  the  motion  and  in- 
ducing  court   to    render   Judgment   on    It. 

Fletcher  v.  Dalngerfield,  20  Cal.  427,  430. 

81.  Presumption  and  proof  of  good  char- 
acter respondents  are  entitled  to  have  con- 
sidered, proceedings  being  of  quasi-criminal 
character,  and  are  entitled  to  benefit .  of 
presumption  and  proof  made  of  good  char- 
acter and  reputation,  as  tending  to  create 
or  leave  doubt  as  to  fact  or  Intent  of  their 
acts. — In  re  Luce,  83  Cal.  303,  23  Pac.  350. 

82.  Procuring  "straw  bond.** — Procuring 
undertaking  on  appeal  (or  other  under- 
taking) to  be  executed  by  sureties  wholly 
irresponsible,  and  known  by  attorney  at 
time  to  be  so,  and  presenting  such  bond  to 
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court  and  having  It  accepted  as  good  and 
lawful  bond,  Is  in  violation  of  his  duty  to 
court  (see,  ante,  fi  282  subdivision  4  and 
note  par.  27),  and  is  ground  for  suspension 
or  disbarment. — In  re  Tyler,  71  Cal.  353, 
374.  12  Pac.  289. 

83.  Refusal  to  take  oatb— Prescribed  by 
legislature  after  admission  to  practise. — 
See  par.  13,  this  note. 

84.  Taking-  other  side  of  cause,  or  re- 
tainer against  former  client,  in  matter  or 
controversy  regarding  which  as  such  at- 
torney he  acquired  peculiar  and  private  in- 
formation from  such  former  client,  or  re- 
garding his  affairs  which  he  is  required  to 
keep  inviolate,  is  breach  of  his  professional 
duty  (see,  ante,  5  282  subdivision  5  and  note 
pars.  28-44),  and  is  ground  for  suspension 
from  practice  or  disbarment. — In  re  Cow- 
dery,  69  Cal.  32,  34,  59,  10  Pac.  47. 

See  pars.  68,  71,  72,  this  note. 

TV.        SUBDIVISION     3— CORRUPTLY     OR 

WILFULLY    APPEARING    WITHOUT 

AUTHORITY. 

86.     Appearing  as  guardian  ad  litem,  and 

answering  without  order  appointing  him, 
attorney  is  guilty  of  contempt  for  misbe- 
havior, and  might  be  dealt  with  for  it,  and 
would  probably  be  subject  to  proceeding 
for  disbarment  or  suspension  from  dis- 
charge of  his  functions  as  an  attorney. — 
Emeric  v.  Alvarado,  64  Cal.  529,  598,  2  Pac. 
418. 

See,  ante,  S  282  subdivisions  2,  4  and  nqte 
pars.  60,  51,  56,  68. 

V.     SUBDIVISION  4— LENDING  NAME   TO 
ONE    NOT    AN    ATTORNEY. 

86.  Code  commissioners'  note  says:  "The 
fourth  subdivision  was  added  to  original 
section  upon  suggestion  of  judges  of  San 
Francisco,  who  state  that  great  abuses  have 
been  produced  by  attorneys  lending  their 
names  to  be  used  by  parties  who  never 
were  admitted  to  practise." 

87.  Lending     name— As     to     generally. — 

Lending  name  to  be  used  as  attorney  and 
counselor  by  another  person  who  is  not  an 
attorney  and  counselor. — Alpers  v.  Hunt, 
86  Cal.  78,  86,  21  Am.  St.  Rep.  17,  24  Pac 
846. 

88.  Same — Contract  with  person  aot  an 
attorney  to  divide  fees  of  business  brought 
In. — Contract  with  third  person  by  attorney 
and  counselor  at  law  that  former  will 
procure  latter  employment  by  litigant,  in 
consideration  for  which  procurement  he  is 
to  receive  one-third  part  of  whatever  re- 
muneration latter  receives  for  his  services 
from  litigant,  arrangement  is  void  as 
against  public  policy. — Alpers  v.  Hunt,  86 
Cal.  78,  86,  21  Am.  St.  Rep.  17,  24  Pac.  846. 

89.  Such  arrangement  also  offends 
against  subdivision  4  of  above  section.  Un- 
der employment  of  attorney  made  through 
such  procurement,  latter  engages  to  use 
his  faculties  as  attorney   and   counselor  at 
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law  for  procurer's  benefit,  and  that  too  in 
cause  in  which  latter  had  no  interest  as 
party.  By  terms  of  such  agreement  such 
third  party  derives  benefit  from  rendition 
of  services  by  the  attorney  In  his  profes- 
sional character  and  capacity,  and  receives 
a  share  of  the  fee,  same  as  if  he  had  been 
concerned  with  such  attorney  as  a  regularly 
admitted  attorney  himself.  He  would  be 
thus  enabled,  through  the  attorney's 
agency,  vigorously,  and  not  openly  in  his 
own  name,  to  aid  in  prosecution  of  mat- 
ter in  litigation,  and  to  receive  through  it 
such  a  reward  as  is  usually  gained  by  an 
attorney  regularly  admitted  to  exercise  his 
profession.  An  attorney  is  prohibited  to 
allow  direct  use  of  his  name  as  attorney 
and  counselor  at  law  under  circumstances 
described  by  such  a  contract,  and  such  ar- 
rangement is  in  direct  violation  of  clause 
4  of  this  section  of  the  code,  and  Is  as  much 
forbidden  as  a  direct  violation. — Alpers  v. 
Hunt,  86  Cal.  78,  87,  88,  21  Am.  St.  Rep.  17, 
24  Pac.  846. 

VI.      SUBDIVISION    5  — ACTS    INVOLVING 

MORAL  TURPITUDE,  DISHONESTY, 

OR  CORRUPTION. 

OOw  Disbarment  proceeding  nnder  subdi- 
vision —  As  to  nature  of.  —  Proceeding  to 
disbar  an  attorney  under  the  provisions  of 
subdivision  5  of  above  section  is  not  a 
prosecution  for  crime. — San  Francisco  Bar 
Association  v.  Sullivan,  —  Cal.  — ,  198 
Pac.  7. 

91.  Same  —  Accusations  accused  must 
meet  in  a  proceeding  to  procure  disbarment 
under  the  provisions  of  subdivision  5  of 
above  section,  are  those  only  which  are 
specifically  set  out. — San  Francisco  Bar  As- 
sociation v.  Sullivan,  —  Cal.  — ,  198  Pac.  7. 

92.  Same— Application  for  revocation  of 
admission  —  Not    disbarment    proceeding. — 

An  application  to  revoke  an  order  admitting 
an  attorney  to  practise  is  not  a  disbarment 
proceeding,  and  where  made  on  the  ground 
that  the  order  of  admission  was  fraudu- 
lently obtained  by  a  concealment  of  the 
want  of  good  moral  character,  such  appli- 
cation must  contain  allegations  as  to  char- 
acter so  that  there  may  be  a  bona  fide  In- 
quiry, and  the  court  may  have  Jurisdiction 
to  reject  him. — In  re  Wells,  174  Cal.  467, 
163   Pac.  657. 

93.  Same  —  Evidence— Insufficiency  of  in 

such  a  proceeding  where  the  specific  charges 
against  the  accused  are  not  sustained 
thereby  to  a  degree  to  satisfy  the  judges 
of  their  truth,  In  which  case  the  order  to 
show  cause  must  be  discharged  and  the 
proceedings  dismissed. — San  Francisco  Bar 
Association  v.  Sullivan,  —  Cal.  — ,  198 
Pac.  7. 

94.  Same  —  Same  —  Scope  of  Inquiry — 
Amendment  of  1911. — The  Inquiry  would 
have  the  same  scope,  and  be  subject  to 
the  same  rules  as  if  it  had  been  on  his 
original  application,  and  would  not  be  con- 
fined to  acts  occurring  subsequently  to  the 
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i*  the  muds  of  the  judge*,  and  all  intctd- 
me&t*  must  be  In  favor  of  the  J  neocene*  of 
tlve  as-frused;  so  that  If  there  are  two  or 
more  inference*  which  may  either  be  rea- 
sonably drawn  from  the  facts  adduced,  that 
one  iead*n*;  to  the  conclusion  of  the  inno- 
^nc*  of  the  accused  must  be  adopted. — 
Man  Francisco  Bar  Association  t.  Sullivan, 
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,n  attorney  who,  upon  the  hearing 
of  his  motion  to  practice  in  the  courts  of 
this  state,  failed  to  reveal  the  fact  that  he 
had  been  previously  disbarred  from  the 
practice  of  the  law  in  other  Jurisdictions 
and  that  he  bad  been  convicted  of  several 
Infractions  of  the  law  therein.  Is  guilty  of 
a  fraud  upon  the  court,  which  requires  the 
revocation  of  bis  license  to  practise. — In  re 
Mash,  26  CaL  App.  492,  168  Pac.  ML 

•7,  Where  the  petition  for  disbarment  is 
based  solely  on  a  Judgment  of  conviction 
of  a  felony,  that  judgment  Is  conclusive 
against  the  convicted  attorney  if  It  Is  ad- 
missible In  evidence.  If  It  is  not  admissible 
the  case  must  fall,  because  no  other  evi- 
dence can  be  received. — Emmons,  Hatter  of, 
29  CaL  App.  121,  164  Pac.  61t. 

96,  Where  a  petition  for  disbarment  Is 
based  solely  on  a  Judgment  of  conviction 
of  a  felony,  although  the  judgment  of  con- 
viction might  be  used  as  a  foundation  for 
disbarment  proceedings  while  the  judgment 
of  conviction  was  In  force,  yet  after  a  par- 
don It  Is  not  possible  to  disbar  him  by  this 
statutory  proceeding,  wherein  If  it  Is  main- 
tainable at  all.  Judgment  must  go  against 
him  without  any  opportunity  to  defend 
Against  any  present  Imputation  against  his 
moral  character. — Emmons,  Matter  of,  29 
Cal.  App.  121,  164  Pac.  619. 

99.  Where  an  applicant  for  admission 
withdraws  two  applications  for  admission 
In  the  district  where  he  resides,  on  account 
of  objections  to  his  moral  character,  ap- 
plies surreptitiously  to  the  courts  of  an- 
other state  for  admission,  without  any 
change  of  residence,  Is  admitted,  and  pre- 
sents his  certificate  and  applies  for  admis- 
sion In  another  district  of  California  where 
the  court  has  no  knowledge  of  the  facts,  he 
Is  guilty  of  a  fraud  on  the  court. — In  re 
Wells,  174  Cal.  467,  163  Pac.  667. 

100.  "Wood  moral  character"-— Burden  to 
establish, — Upon  an  attorney's  application 
for  admission  to  practise  law  In  this  state 
on  certificate,  the  burden  Is  on  him  to 
produce  satisfactory  evidence  of  good  moral 
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141.  The  obtaining  of  credit  by  the 
eealmest  of  material  facts  from  the  credi- 
tor. a=d  inducing  witnesses  to  conceal  the 
truth  and  to  evade  giving  aa  honest  answer 
shows  the  want  of  the  high  character  which 
the  state  intends  shall  be  possessed  by  those 
who  practise  as  attorneys  in  the  courts. — 
In  re  Wells,  174  Cal.  447.  14*  Pac  €57. 

VIL     APPEAL*  TO  SUPREME  COURT. 


see  14  Ann.  Caa.  544. 


—  Appeal  to  supreme  court  in 
of  conviction  in  superior  court  under 
any  of  the  subdivisions  of  above  section  Is 
provided  for. — In  re  Wharton,  114  CaL  367. 
44  Pac  172. 


from  conviction  of  a 
crime  or  misdemeanor. — See,  ante,  \  288  and 
note. 


pars.  8  and  4. 


eoa\sttettaa&     and 

findings  of  court  below  having  support  in 
evidence,  findings  and  judgment  of  that 
court  will  not  be  disturbed  on  appeal. — In 
re  Wharton,  114  CaL  847,  44  Pac  178. 

Vm     REINSTATEMENT. 

to   retawtatesaeat   of 

see,  ante,  9  276,  note 

109.  AppUeatloa  for  reiawtateaaent  — 
groaad  of  refer**. — An  application  for  rein- 
statement, after  disbarment  under  subdivi- 
sion 1,  of  the  above  section,  on  the  ground 
of  reformation  of  character,  will  not  be  con- 
sidered where  the  letters  asking  for  such 
reinstatement  are  from  nonresident  attor- 
neys, and  their  signatures  are  not  verified. 
— In  re  Thompson,  87  Cal.  App.  344,  174  Pac. 
86. 

106.  Maadamas  to  compel  superior  court 
to  restore  name  of  an  attorney  where  same 
has  been  improperly  stricken  from  rolls  by 
that  court  is  proper  remedy. — People  ex  rel. 
Mulford  v.  Turner,  1  Cal.  143,  151,  53  Am. 
Dec.  295;  People  ex  rel.  Field  v.  Turner,  1 
Cal.  190;  Case  of  Lowenthal,  61  Cal.  122,  126. 
See  Scott  v.  Cromwell,  Breese  (111.)  25; 
People  ex  rel.  Risk  v.  Fletcher.  3  111. 
(2  Scam.)  482,  486;  Howard  v.  Qage,  6  Mass. 
462;  Petition  of  Strong,  37  Mass.  (20  Pick.) 
484,  495;  People  v.  Justices  of  Delaware  Co., 
1  John.  Cas.  (N.  Y.)  181. 

107.  *Or  certiorari  in  nature  of  an  appeal. 
— Case  of  Lowenthal,  61  Cal.  122,  127.  See 
Matter  of  Randall,  93  Mass.  (11  Allen)  473; 
Ex  parte  Biggs,  64  N.  C.  202. 

108.  Or  by  appeal  or  some  other  appro- 
priate remedy. — Case  of  Lowenthal,  61  Cal. 
122,  127. 
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§  288.  CONVICTION  OF  FELONY.  [MORAL  TURPITUDE.]  In  case  of 
the  conviction  of  an  attorney  or  counselor  of  a  felony  or  misdemeanor,  involv- 
ing moral  turpitude,  the  clerk  of  the  court  in  which  such  conviction  is  had 
shall,  within  thirty  days  thereafter,  transmit  to  the  supreme  court  a  certified 
copy  of  the  record  of  conviction.  A  plea  or  verdict  of  guilty  is  deemed  to  be 
a  conviction  within  the  meaning  of  this  section. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  57;  May  16,  1921,  Stats,  and 
Amdts.  1921,  p.  99.    In  effect  July  29,  1921. 


CONVICTION  OF  ATTORNEY  OF 
FELONY—MORAL  TURPITUDE. 

1.  As  to  construction  of  section — Limited 

criminal  offenses  defined. 

2.  Appeal  from  conviction — Suspends  judg- 

ment for  all  purposes. 

3.  Same — As  to  effect  on  disbarment  pro- 

ceedings. 

4.  Same — Certification  of  transcript  of  con- 

viction— After  thirty  days. 

5, 6.  Effect  of  pardon  after  conviction. 

7.  Removal  from  office  of  district  attorney — 

On  presentment  by  grand  jury  for  mis- 
conduct in  office — Disbarment  not  war- 
ranted. 

8.  Same — Not  a  prosecution  for  crime. 

9.  8ame — Not  necessarily  including  criminal 

act. 
10.  Same — Same — Criminal   action   brought, 
accused  might  be  acquitted. 

As  to  disbarment  proceeding*  nnder  sun- 
dlTlsion  1,  section  987*  see,  post,  |  289,  notes. 

1.  As  to  construction  of  section— Limited 
criminal  offenses  denned. — The  provisions  of 
the  Code  of  Civil  Procedure  relating  to  the 
removal  or  suspension  of  attorneys  at  law 
may  fairly  be  construed  as  limited  to  pros* 
ecutions  for  a  criminal  offense  defined  by 
statute,  and  in  which  the  Judgment  finally 
determines  for  all  purposes  the  question  of 
guilt  or  Innocence  of  the  accused  of  that 
crime. — In  re  Reld,  182  Cal.  88,  187  Pac.  7. 

X  Appeal  from  conviction  —  Suspends 
jadgmeat. — Appeal  from  Judgment  of  con- 
viction of  criminal  offense- or  misdemeanor 
in  lower  court  operates  as  suspension  of 
judgment  of  lower  court  for  all  purposes. 
— Knowles  v.  Inches,  12  Cal.  212,  218;  Wood- 
bury ▼.  Bowman,  18  Cal.  634,  685;  People  v. 
Frisbie,  26  Cal.  185;  People  v.  Treadwell,  66 
Cal.  400,  5  Pac.  686. 

3.  Same— As  to  effect  on  disbarment  pro- 
ceedlaa-s< — Appeal  to  superior  court  from 
conviption  of  offense  of  embezzlement  in 
justices'  court  operates  as  suspension  of 
that  Judgment  for  all  purposes;  disbarment 
proceedings,  based  on  that  judgment,  can 
not  be  had  until  appeal  is  heard  and  dis- 
posed of. — People  v.  Treadwell,  66  Cal.  400, 
5  Pac  686. 

4.  Same  —  CertwVeatlon  of  transcript  of 
conTlctlon  after  thirty  days  subsequent  to 
conviction,   as    required   by    this   section   of 


code,  does  not  have  effect  to  prevent  disbar- 
ment proceedings  being  had. — In  matter  of 
Coffey,  128  Cal.  522,  56  Pac.  448. 

5.  Effect  of  pardon  after  conviction. — An 

attorney  who  has  been  convicted  of  a  felony 
and  thereafter  pardoned  by  the  governor 
is  not  subject  to  disbarment  from  practice, 
where  the  disbarment  proceedings  are  based 
solely  on  the  judgment  of  conviction,  and 
no  showing  made  of  any  subsequent  overt 
acts  involving  moral  turpitude. — Emmons, 
Matter  of,  29  Cal.  App.  121,  164  Pac.  619. 

6.  A  pardon  releases  the  punishment  and 
blots  out  of  existence  the  guilt,  so  that  in 
the  eye  of  the  law  the  offender  is  as  inno- 
cent as  If  he  had  never  committed  the' 
offense;  but  this  is  subject  to  the  limitation 
that  an  attorney  may  be  disbarred  for  acts 
of  a  felonious  nature,  where  a  pardon  has 
followed  the  conviction  of  a  crime,  since 
evidence  of  the  criminal  acts  may  consti- 
tute proof  of  the  charge  that  the  respondent 
Is  unfit  to  be  an  attorney  at  law.  This  is 
so  for  the  reason  that  the  pardon  does  not 
restore  his  good  moral  character. — Emmons, 
Matter  of,  29  Cal.  App.  121,  154  Pac.  831. 

7.  Removal  from  office  of  district  attor- 
ney—On presentment  of  grand  Jnry  for  mis- 
conduct in  office— Disbarment  not  warranted. 

— The  proceeding  for  summary  disbarment 
of  an  attorney  convicted  of  a  felony  in- 
volving moral  turpitude  is  not  applicable 
in  a  case  in  which  a  district  attorney  has 
been  removed  from  office  on  presentment  of 
a  grand  jury  charging  misconduct  in  office, 
under  sections  758  et  seq.  of  Penal  Code. — 
In  re  Reld,  182  Cal.  88,  187  Pac.  7. 

8.  Same— -Not  a  prosecution  for  crime. — 

The  proceeding  under  sections  758  et  seq.  of 
the  Penal  Code,  while  held  to  be  in  its  na- 
ture a  "criminal  case"  (People  v.  McKamy, 
168  Cal.  581  [148  Pac.  752]),  is  not  a  prose- 
cution for  a  "crime"  in  the  ordinary  sense 
of  the  word.  Its  whole  object  is  the  re- 
moval of  the  incumbent  from  office  and  the 
judgment  can  go  to  no  further  extent. — In 
re  Reld,  182  Cal.  88,  187  Pac.  7. 

9.  Same— -Not  necessarily  Including  crim- 
inal act. — In  a  proceeding  for  the  removal 
of  a  public  officer,  the  misconduct  charged 
need  not  necessarily  Include  an  act  which 
would  constitute  a  crime,  and  if  it  does 
include  such  crime,  the  judgment  on  the 
accusation  would  not  be  a  bar  to  a  subse- 
quent prosecution  for  such  crime. — In  re 
Reid,  182  Cal.  88,  187  Pac.  7,  following  the 
doctrine  and  adopting  the  language  in  Mat- 
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ter  of  Burleigh,  145  Cal.  35,  37,  78  Pac.  242, 
243. 

10.  Same— Same— Criminal  action  brought, 
accused  might  be  acquitted. — The  adjudica- 
tion in  a  proceeding:  under  sections  758 
et  seq.  is  conclusive  only  in  connection 
with  the  matter  of  incumbency  of  the  office. 
"If  we  assume  that  the  illegal  matters  upon 


which  the  charge  of  misconduct  was  based 
constituted  a  crime  under  our  laws  and  a 
criminal  prosecution  is  had  against  Mr.  Reid 
for  such  crime,  it  may  well  be  that  an 
acquittal  might  result  despite  the  judgment 
of  removal  from  office." — In  re  Reid,  182  Cal. 
88,  187  Pac.  7. 


§  289.    PROCEEDINGS  FOB  REMOVAL  OB  SUSPENSION.    The  proceed- 

ings  to  remove  or  suspend  an  attorney  and  counselor,  under  the  first  subdivision 

of  section  two  hundred  eighty-seven,  must  be  taken  by  the  court  on  the  receipt 

of  a  certified  copy  of  the  record  of  conviction.    The  proceedings  under  any  of 

the  other  subdivisions  of  that  section  may  be  taken  by  the  court  for  the  matters 

within  its  knowledge,  or  may  be  taken  upon  the  information  of  another. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  68;  May  16,  1921,  Stats,  and 
Amdts.  1921,  p.  88.    In  effect  July  29,  1921. 


PROCEEDINGS  FOB  BEMOVAL. 

1.  Information — Verification. 

2.  Notice — Not  required  for  disbarment  under 

subdivision  1,  section  287,  ante. 

3.  Records  of  federal  courts  —  May  be  con- 

sidered. 

As  to  Inauguration  of  proceedings  for  dis- 
barment under  subdivision  1,  section  287, 
see,  ante,  5  287,  note. 

As  to  right  of  disbarred  attorney  to  prac- 
tise In  justice  courts,  see,  post,  5  842,  note. 

1.  Information  —  Verification  of. — Infor- 
mation of  another  must  be  on  actual  knowl- 


edge and  properly  verified.  —  See,  post, 
SS  290,  291  and  notes. 

2.  Notice— Not  required  for  disbarment 
under  subdivision   1,  section  287,  ante. — No 

notice  to  the  attorney  when  disbarment  is 
sought  for  conviction  of  a  felony,  the  court 
record  being  sufficient  to  give  the  disbar- 
ring court  Jurisdiction. — In  re  Shepard,  85 
Cal.  App.  492,  170  Pac.  442. 

8.  Records  of  federal  court— May  be  con- 
sidered.— In  disbarment  proceedings  under 
subdivision  1,  section  287,  the  court  Is  au- 
thorized to  consider  the  records  of  the  fed- 
eral courts. — In  re  Shepard,  35  Cal.  *App.  4»2» 
170  Pac.  442. 


§290.    ACCUSATION.    If  the  proceedings  are  upon  the  information  of 
another,  the  accusation  must  be  in  writing. 

History:    Enacted  March  11,  1872;  repeal  and  re-enactment  approved 
April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  58. 

ACCUSATION   IN   DISBARMENT   PRO- 
CEEDINGS. 

1.  Disbarment  proceedings — Accusation  by  an- 

other— Who  may  accuse. 

2.  Same — Same — How  made. 

3.  Same — Same — Verification. 

4.  Same — Same  —  Verification  on  information 

and  belief. 

5.  Same  —  Same  —  Objections  that  accusation 

insufficient — Raising  by  court. 

6.  Same — Same — Amendment    should    be    al- 

lowed. 

As  to  Inauguration  of  proceeding*  for  dis- 
barment   under   section    287,    subdivision    1, 

see,  ante.   5  287,  note. 

As  to  disbarment  under  subdivision  1, 
section  287,  see,  ante,  5  289,  note. 

1.  Disbarment  proceedings  —  Accusation 
by  another — Who  may  accuse. — By  provi- 
sions of  above  and  preceding  section  the 
legislature  clearly  intended  that  the  "ac- 
cusation of  another"  upon  which  disbarment 
proceedings  are  based  must  be  made  by  one 


who  has  at  least  some  knowledge  on  which 
to  base  his  charges;  an  accusation  merely 
on  Information  Is  clearly  insufficient. — See 
In  matter  of  Hotchkiss,  58  Cal.  41;  In  re 
Hudson,  102  Cal.  467,  36  Pac.  812. 

2.  Same— Same— How  made. — Accusation 
by  another,  under  this  and  preceding  sec- 
tion, must  be  on  knowledge,  in  writing, 
state  the  matters  charged,  and  be  verified 
by  some  person  to  effect  that  charges 
therein  contained  are  true. — In  re  Hudson, 
102  Cal.  467,  86  Pac.  812. 


8.  Same— Same— Verification. — Where  dis- 
barment proceedings  are  instituted  upon  "in- 
formation of  another,"  under  provision  of 
this  section,  accusation  must  be  verified 
by  party  making  it  to  effect  that  charges 
therein  contained  are  true;  or  by  some  one 
having  personal  knowledge  of  facts  and 
who  swears  that  matters  set  forth  in  ac- 
cusation are  true. — In  matter  of  Hotchkiss. 
53  Cal.  41;  In  re  Hudson,  102  Cal.  467,  36 
Pac.  812. 


As    to    verification,    see,    post,     g  291    and 
note. 
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4.  Same— Same— VerIa>«tlon  on  Informa- 
tion and  belief  is  insufficient. — In  matter  of 
Hotchkiss,  58  Cal.  41;  In  re  Hudson,  102  Cal. 
467,  86  Pac.  812. 

5.  Same— Same— Objection  that  accusa- 
tion !■  Innafflclent  is  one  which  court  ought 
not  to  raise  of  its  own  motion.  Accusation 
having:  been  presented,  matter  should  be 
heard  on  its  merits,  unless  accused  should 
himself  interpose  technical  objection  to  suf- 


ficiency of  accusation  and  form  of  verifica- 
tion.— De  Haven,  J.,  in  dissenting:  opinion 
In  In  re  Hudson,  102  Cal.  467,  36  Pac.  812. 

6*  Same  —  Same  —  Amendment  to  com- 
plaint should  be  permitted  so  as  to  make 
accusation  and  verification  conform  to  law; 
proceeding's  should  not  be  dismissed. — In  re 
Hudson,  102  Cal.  467,  36  Pac.  812  (De  Haven, 
J.,  in  dissenting:  opinion). 


§  291.    VERIFICATION  OF  ACCUSATION.    The  accusation  must  state  the 

matters  charged,  and  be  verified  by  the  oath  of  some  person,  to  the  effect  that 

the  charges  therein  contained  are  true,  which  verification  may  be  made  upon 

information  and  belief  when  the  accusation  is  presented  by  an  organized  bar 

association. 

History:  Enacted  March  11,  1872;  repeal  and  re-enactment  approved 
April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  58;*  amendment  ap- 
proved May  16,  1921,  Stats,  and  Amdts.  1921,  p.  100.  In  effect  July  29, 
1921. 


VEBIFICATION  OP  ACCUSATION  IN  DIS- 
BARMENT PROCEEDINGS. 
1,2.  Verification — As  to,  generally. 

3.  Same — On  prosecution  by  bar  association 
or  public  officer. 

As  to  laangjaratlon  of  proceeding*  for  dis- 
barment ander  subdivision  1,  section  387, 
see.  ante,  5  287,  note. 

1.  Verification,  —  as  to,  generally*  see, 
ante,  fi  290,  note  pars.  8,  4. 

2.  An    accusation    for    disbarment    must 


be  verified  to  entitle  it  to  be  considered.— 
In  re  Herrick,  —  Cal.  — ,  176  Pac.  166. 

S.  Same— On  prosecution  by  bar  associa- 
tion or  public  ofleer  whose  duty  it  is  to  pro- 
ceed In  such  matters  in  the  public  Inter- 
est, It  is  not  contemplated  or  necessary 
that  the  verification  should  be  made  by  a 
member  of  the  committee  acting;  for  such 
association,  or  by  such  public  officer.  It 
is  sufficient  if  such  accusation  so  presented 
be  verified  by  some  person  who  swears  to 
the  truth  of  the  charges  set  forth. — In  re 
Collins,   147  Cal.   8,  81   Pac.  220. 


§  292.  CITATION  OP  ACCUSED.  [BY  PUBLICATION.]  Upon  receiving 
the  accusation,  the  court  shall  make  an  order  requiring  the  accused  to  appear 
and  answer  it  at  a  specified  time,  and  shall  cause  a  copy  of  the  order  and  of  the 
accusation  to  be  served  upon  the  accused  at  least  five  days  before  the  day 
appointed  in  the  order.  If  it  shall  appear  by  affidavit  to  the  satisfaction  of 
the  court  or  judge  that  the  accused  resides  out  of  the  state ;  or  has  departed 
from  the  state ;  or  can  not,  after  due  diligence,  be  found  within  the  state ;  or 
conceals  himself  to  avoid  the  service  of  the  order  to  show  cause,  the  court  or 
judge  may  direct  the  service  of  a  citation  to  the  accused,  requiring  him  to 
appear  and  answer  the  accusation,  to  be  made  by  publication  in  a  newspaper 
of  general  circulation  published  in  the  county  in  which  the  proceeding  is  pend- 
ing for  thirty  days.  Such  citation  must  be  directed  to  the  accused,  recite  the 
date  of  the  filing  of  the  accusation,  the  name  of  the  accuser,  and  the  general 
nature  of  the  charges  against  him,  and  require  him  to  appear  and  answer  the 
accusation  at  a  specified  time.  On  proof  of  the  publication  of  the  citation  as 
herein  required  the  court  shall  have  jurisdiction  to  proceed  to  hear  the  accusa- 
tion and  render  judgment  with  like  effect  as  if  an  order  to  show  cause  and  a 
copy  of  the  accusation  had  been  personally  served  on  the  accused. 

History:  Enacted  March  11, 1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  68;  amendment  approved  April  21,  1911,  Stats,  and  Amdts.  1911, 
p.  979. 

As   to   tlflbarcsemt  aader   ■uMlvUfon    1,    aeetloa  287,  see,  ante,  9  289,  note. 
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§  293.  APPEARANCE.  The  accused  must  appear  at  the  time  appointed  in 
the  order,  and  answer  the  accusation,  unless,  for  sufficient  cause,  the  court 
assign  another  day  for  that  purpose.  If  he  do  not  appear,  the  court  may  pro- 
ceed and  determine  the  accusation  in  his  absence. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  58. 

§  294.    OBJECTIONS  TO  ACCUSATION.    The  accused  may  answer  to  the 

accusation  either  by  objecting  to  its  sufficiency  or  denying  it. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  68. 

§  295.    DEMURRER.    If  he  object  to  the  sufficiency  of  the  accusation,  the 

objection  must  be  in  writing,  but  need  not  be  in  any  specific  form,  it  being 

sufficient  if  it  presents  intelligibly  the  grounds  of  the  objection.    If  he  deny 

the  accusation,  the  denial  may  be  oral  and  without  oath,  and  must  be  entered 

upon  the  minutes. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  68. 

§296.    ANSWER.    If  an  objection  to  the  sufficiency  of  the  accusation  be 

not  sustained,  the  accused  must  answer  within  such  time  as  may  be  designated 

by  the  court. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  290;  April  1,  1880,  Code  Amdts  1880 
(C.  C.  P.  pt),  p.  68. 

§  297.  TRIAL.  If  the  accused  plead  guilty,  or  refuse  to  answer  the  accusa- 
tion, the  court  shall  proceed  to  judgment  of  removal  or  suspension.  If  he 
deny  the  matters  charged,  the  court  shall,  at  such  time  as  it  may  appoint,  pro- 
ceed to  try  the  accusation. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  68. 

TRIAL  IN  DISBARMENT  PROCEEDING,      most  all  respects  dissimilar  to  that  provided 

1.  As  to  constitutionality  of  section.  for  c,v"  actions,  and  as  it  makes  no  men- 
n     .              ,               .  .  .   . „.  tion    of    findings,    there    is    no    reason    for 

2.  Accuser  has  no  right  to  appeal.  holding  that  the  legislature  intended  to  im- 

3.  Findings  not  required.  port  the  need  of  findings  into  it. — Matter 

4.  Right  of  trial  by  jury.  of  Danford,  157  Cal.  426,  480,  108  Pac  822. 

5.  Statute  exclusive.  *•    Rl**t  •*  twiml  by  j«ry  does  not  apply 

ft    <tto*«**»  nf  limifetinna  to  a  disbarment  proceeding.— Matter  of  Dan^ 

6.  Statute  of  limitations.  ford   16?  Ca,    42fi   m    1Qg  pac   m 

1.  As  to  eoMtltvtioaallty  of  aeetloa*--  5.  statute  exclusive.  —  Disbarment  pro- 
Trial  by  court,  provided  for  in  the  above  ceedings  are  peculiar  to  themselves  and 
section,  is  constitutional.— In  re  Wharton,  governed  exclusively  by  the  code  sections 
114  Cal.  867,  870,  46  Pac  172.  specifically  covering  them. — Matter  of  Dan- 

2.  Aeeooer  kas  bo  right  to  appeal  in  dis-  ford,  167  Cal.  426,  430,  108  Pac.  822. 
barment    proceedings.— Matter    of   Danford.  ^    statute    of    limitations    applicable    to 
167  Cal.  426,  481,  108  Pac.  822.  civu  or  criminal  proceedings  is  no  bar  to  a 

8.  Findings  not  require*. — The  procedure  disbarment  proceeding. — Matter  of  Danford, 
for  the  disbarment  of  an  attorney  is  in  al-       167  Cal.  426,  481,  108  Pac.  822. 

§298.    REFERENCE  TO  TAKE  DEPOSITIONS.    The  court  may,  in  its 

discretion,  order  a  reference  to  a  committee  to  take  depositions  in  the  matter. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pU.  p.  68. 
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§  299.  JUDGMENT.  Upon  the  receipt  of  a  certified  copy  of  the  record  of 
conviction  of  an  attorney  of  a  crime  involving  moral  turpitude,  the  court  must 
suspend  the  attorney  until  judgment  in  the  case  has  become  final.  When  a 
judgment  of  conviction  in  such  case  has  become  final  the  court  shall  order  the 
attorney  permanently  disbarred.  When  the  attorney  has  been  found  guilty  of 
the  charges  made  in  proceedings  not  based  upon  a  record  of  conviction,  judg- 
ment shall  be  rendered  disbarring  the  attorney  either  permanently  or  for  a 
limited  time,  according  to  the  gravity  of  the  offense  charged.  During  such 
suspension  or  disbarment  the  attorney  shall  be  precluded  from  practising  as 
an  attorney  at  law  or  as  an  attorney  or  agent  of  another  in  and  before  all 
courts,  commissions  and  tribunals  in  the  state,  including  justice [s']  courts, 
recorder's  courts  and  police  courts,  and  from  practising  as  attorney  or  coun- 
selor at  law  in  any  manner  and  from  holding  himself  out  to  the  public  as  an 
attorney  or  counselor  at  law.  When  permanently  disbarred  his  name  shall  be 
stricken  from  the  roll  of  attorneys  and  counselors. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  290;  April  1,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  58;  May  3, 1919,  Stats,  and  Amdts.  1919,  p.  140;  May  19, 
1921,  Stats,  and  Amdts.  1921,  p.  100.    In  effect  July  29,  1921. 


SENTENCE  OP  DISBARMENT  OP 
ATTORNEY. 

1.  Judgment  of  disbarment — Need  not  specify 

grounds. 

2.  Same  —  Uncertain  or  indeterminate  judg- 

ment. 

3.  Same — What  judgment  may  be  entered. 

4.  Same — When  judgment  to  be  entered. 

5.  Nature  of  judgment  —  Permanent  disbar- 

ment. 

6.  Suspension  for  unlimited  period. 

As  to  right  of  attorney  to  review  of  judg- 
ment of  suspension  or  disbarment,  see  note 
10  Ann.  Cas.  544. 

Same — Uncertain    or    Indeterminate,  —  As 

to,  see,  ante,  5  287,  note  pars.  41,  42. 

Same— Wnat  may  be  entered* — See,  ante, 
9  287,  note  par.   48. 


1.  Judgment  of  disbar  meat  —  Need  not 
specify  grounds* — Under  the  provisions  of 
above  section,  prescribing  the  form  of  Judg- 
ment in  disbarment,  it  is  not  required  that 
the  judgment  shall  set  out  the  grounds  upon 
which  an  attorney  is  disbarred.  These  pro- 
ceedings are  peculiar  and  governed  by  the 
provisions  relating  to  them. — Danford  v. 
Superior  Court,  —  Cal.  App.  — ,  198  Pac. 
272,  following  In  matter  of  Danford,  167 
Cal.  245,  108  Pac  822. 


2.  Same  —  Uncertain      or     Indeterminate 

judgment, — as  to, — see  par.  6,  this  note; 
ante,  8  287,  note  pars.  42,  43. 

3.  Same  — Wnat   judgment    may    be    en- 
tered.— See,  ante,  5  287,  note  par.  43. 

4.  Same — Wben  judgment  to  be  entered. 

Judgment  in  proceeding  to  disbar  attorney 
should  not  be  entered,  except  judgment  of 
dismissal,  unless  court  is  clearly  satisfied  of 
his  guilt. — In  matter  of  Houghton,  67  Cal. 
511,  614,  8  Pac.  62. 

5.  Nature  of  judgment— Permanent  dis- 
barment*— In  view  of  the  express  provision 
of  above  section  the  judgment  which  must 
be  pronounced  in  a  disbarment  proceeding 
based  upon  the  record  of  a  conviction  of  a 
felony  involving  moral  turpitude  is  of  per- 
manent disbarment  and  the  court  has  no 
discretion  to  pronounce  a  judgment  of  mere 
suspension. — In  re  Riccardi,  182  Cal.  675. 
189  Pac.  694.  See  In  re  Crane,  —  Cal.  App. 
— ,  189  Pac.  1072. 

6.  Suspension    for   unlimited   period. — An 

attorney  may  be  suspended  for  a  period  not 
necessarily  limited  as  a  fixed  and  deter- 
minate period  of  time,  but  for  an  uncertain 
time,  subject  to  the  right  of  the  accused  to 
relieve  himself  therefrom  by  making  res- 
titution of  a  stated  amount  of  money  which 
he  had  Improperly  obtained  by  means  of 
his  misconduct. — Matter  of  Soale,  81  Cal. 
App.  144,  169  Pac.  1066. 
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§300.  DISQUALIFICATION  OF  DISBARRED  ATTORNEY  AS  PLAIN- 
TIFF.  No  attorney  and  counselor,  while  a  judgment  of  disbarment  or  sus- 
pension is  in  force,  shall  appear  on  his  own  behalf  as  plaintiff  in  the  prosecu- 
tion of  any  action  where  the  subject  of  said  action  has  been  assigned  to  him 
but  the  beneficial  interest  therein  remains  in  another. 

History:  Enactment  approved  May  16,  1921,  Stats,  and  Amdts. 
1921,  p.  100.    in  effect  July  29,  1921. 

Editorial  Note:  The  above  provision  is  thought  to  be  plainly  uncon- 
stitutional, (1)  as  class  legislation,  and  (2)  as  invading  a  fundamental 
right  guaranteed  to  every  citizen  of  the  state — the  right  to  personally 
conduct  his  own  business  if  he  so  desires. 


CHAPTER  n. 

OTHER  PERSONS  INVESTED  WITH  SUCH  POWERS. 
1 304.    Receivers,  executors,  administrators,  and  guardians. 

§304.  RECEIVERS,  EXECUTORS,  ADMINISTRATORS,  AND  GUARD- 
IANS. The  appointment,  powers,  and  duties  of  receivers,  executors,  adminis- 
trators, and  guardians  are  provided  for  and  prescribed  in  parts  two  and  three 
of  this  code. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1880.  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  69;  repealed  by  Code  Com- 
mission, Act  March  8,  1901,  act  held  unconstitutional,  see  history, 
§  5  ante. 


1.  Receiver*-— Appointment  of  limited  to 
court  or  Judge  thereof;  court  commissioner 
has  no  Jurisdiction  to  appoint  receiver. — 
Quig-g-le  v.  Trumbo,  56  Cal.  626. 

As  to  receivers,  generally,  see,  post,  55  564 
et  seq.  and  notes. 

As  to  executor*  and  administrator*  gen- 
erally, see,  post,   85  1849  et  seq.  and  notes. 

Same— In  ca»e  of  death.  Insanity,  or  eon- 
vie  tlon  of  former  administrator  of  an  infa- 
mous offense. — See  I  Church's  New  Probate 
Law  and  Practice,  2d  ed.,  pp.  712,  735. 

Same— Of  administrator  with  will  an- 
nexed, effect  of. — See  I  Church's  New  Pro- 
bate Law  and  Practice,  2d  ed.,  p.  712;  II  Id. 
p.  1319. 


Same-— Of  another  In  case  of  revocation  of 
letters. — See  II  Church's  New  Probate  Law 
and  Practice,  2d  ed.,  p.  1985. 

Same— Upon  revocation  of  power  and  au- 
thority    of     former    administrator. — See     I 

Church's    New   Probate   Law   and    Practice, 
2d  ed.,  p.  712. 


to  ajuardlans,  generally,  see,  post, 
55  1747  et  seq.  and  notes;  I  Church's  Probate 
Law  and  Practice,  2d  ed.,  pp.  331  et  seq. 

Same  —  Here,  notwithstanding?  f  orelam 
anardlan. — See  I  Church's  New  Probate  Law 
and  Practice,  2d  ed.,  p.  265. 

Same— Of  another.  In  case  of  revocation 
of  letters. — See  II  Church's  New  Probate 
Law  and  Practice,  2d  ed.,  p.  1985. 
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Title  I. 

II. 

III. 

IV. 

V. 

VI. 

VII. 

vra. 

IX. 
X. 

XI. 

XII. 

XIII. 

XIV. 


OF  CIVIL  ACTIONS. 

Op  the  Form  op  Civil  Actions!  §§  307-309. 
Time  op  Commencing  Civil  Actions,  §§  312-363. 
Parties  to  Civil  Actions,  §§  367-390. 
Place  op  Trial  op  Civil  Actions,  §§  392-400. 
Manner  op  Commencing  Suit,  §§  405-416. 
Pleadings  in  Civil  Actions,  §§  420-476. 
Provisional  Remedies  in  Civil  Actions,  §§  478-574. 
Trial  and  Judgment  in  Civil  Actions,  §§  577-680^. 
Execution  op  the  Judgment  in  Civil  Actions,  §§  681-721. 
Actions  in  Particular  Cases,  §§  726-827. 
Proceedings  in  Justices  '  Courts,  §§  832-926. 
Proceedings  in  Civil  Actions  in  Police  Courts,  §§  929-933. 
Appeals  in  Civil  Actions,  §§  936-981. 
Miscellaneous  Provisions,  §§  989-1059. 


TITLE! 

OF  THE  POEM  OP  CIVIL  ACTIONS. 


$  307.    One  form  of  civil  action  only. 
{308.    Parties  to  actions,  bow  designated. 


1 309.    Special  issues  not  made  by  pleadings, 
bow  tried. 


§  307.  ONE  FORM  OP  CIVIL  ACTION  ONLY.  There  is  in  this  state  but 
one  form  of  civil  actions  for  the  enforcement  or  protection  of  private  rights 
and  the  redress  or  prevention  of  private  wrongs. 

History:    Enacted  March  11,  1871. 


FOBM  OF  CIVIL  ACTION. 

1.  As  to  source  of  above  section. 

2.  Same — The  former  California  Practice 

Act. 

3.  8ame — The  New  York  Code. 

4-6.  Actions — As  to  generally — Form  of. 

7-9.  Same — Effect  of  change. 

10, 11.  Same — Same — All  matters  arising  out 
of  and  constituting  one  transaction. 

12.  Same — Same — Legal  and  equitable  re- 
lief— Are  administered  in  the  same 
forum. 

13- 15.  Actions  against  joint  tort-feasors — Re- 
lease of  one — Effect. 

16.  Actions  ex  contractu  and  ex  delicto. 

17.  Actions  for  false  imprisonment — Dam- 

ages— Humiliation   and    mental   an- 
guish. 

18, 19.  Same — Pleadings — Variance. 


20.  Same  —  Probable    cause  —  Burden    of 

proof. 

21.  Actions    for   money   paid  to  agent — 

Diversion  by  agent. 

22.  Same — Same  —  Money  expended  upon 

authority  of  defendant. 

28.  Chancery     rules    of     pleading  —  Sus- 
pended. 

24.  Common-law    rules   of    pleading — Sus- 

pended. 

25.  Construction    of    section — As    to    dis- 

tinction between  law  and  equity. 

26-  28.  Demand — Necessity  of   before  action. 

29,30.  Demurrer  ~  "  Not    sufficient    facts    to 
constitute  cause  of  action." 

31-  37.  Distinctions — As  to  form  of  abolished. 

38-  41.  8ame— Between  law  and  equity — Were 
not  intended  to  be  abolished. 

42.  Same — Between  strict  law  and  equity. 
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43. 

44. 

45,  46. 

47. 

48,  49. 

50. 

51. 

52. 
53. 

54. 

55. 
56. 


Election  of  remedies — Effect  of. 

Equity  rules  of  pleading — Suspended. 

Facts — Are  to  be  alleged  as  they  exist. 

Fictions — Are  abolished. 

Forms  of  pleading — Are  restricted  to 
those  prescribed. 

Same — Common-law  rules  do  not  con- 
trol. 

Same  —  Same  —  Bales  of  pleading  at 
common  law,  suspended. 

Same — Formed  upon  civil  law. 

Same — Forms  of  proceeding  are  sim- 
plified. 

Rules — Of  old  system  of  pleading  and 
practice — Applied  when. 

Same — Probate  proceedings. 

Same  —  Referred     to     in    Barnes    v. 
Glide. 


Aa  to  action  for  accounting  of  partner- 
skip,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
I  2895  and  note. 

Aa  to  action  for  cancellation,  reaclaalon 
and  reformation  of  contract,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  9  1688  and  note. 

As  to  action  to  recover  dmafei  for  neg- 
licence,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
S  1714  and  note. 

Aa  to  action  to  recover  exeeae  payment, 

see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  8  1478  and 
note. 

Aa  to  action  to  recover  forfeiture  or  pen- 
alty, see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  5  629 
and  note. 

Aa  to  action  to  recover  front  surety,  see 

Kerr's  Cyc  Civ.  Code,  2d  ed.,  8$  2836  et  seq. 
and  notes. 

Aa  to  action  to  recover  money  paid  for 
land,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  8  1731 
and  note. 

Aa    to    action*    on   loot    lnatrnmcnta,    see 

note  94  Am.  St.  Rep.  465. 

Aa    to    action    on    promlaaory    note,    see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  |  3265  and  note. 

A  a  to  action  to  act  aalde  deed  to  real 
property  for  fraud  or  undue  influence,  see 

Kerr's   Cyc.   Civ.   Code,    2d   ed.,    8 1576    and 
note. 

Aa  to  demand  as  necessary  to  rl*rht  of 
action,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
8  1549  and  note. 

Aa  to  mines  and  mlnlnaj  and  actions  con- 
nected therewith,  see  Kerr's  Cyc  Civ.  Code, 
2d  ed.,  8  586  and  note. 

As  to  rlffht  to  recover  excess  of  payment 
of  money  where  "voluntarily  made,"  see 
Kerr's.  Cyc.  Civ.  Code,  2d  ed.,  8  1478  and 
note. 

1.  Aa  to  source  of  above  section,  as  Indi- 
cated in  historical  note,  is  old  Practice  Act 
of  1850  (section  1),  and  that  section  was  an 
exact  reproduction  of  section  62  of  the  New 
York  code  of  1848. — See  Rowe  v.  Chandler, 
1  Cal.  167.  173. 


2.     Same— The  former  California  Practice 

Act  having  been  substantially  re-enacted 
in  part  II  of  this  code,  all  decisions  under 
that  act  are  applicable  in  interpretations 
and  constructions  of  the  code. 

S.  Same— The  New  York  Code  being;  the 
foundation  of  the  Practice  Act,  in  most  in- 
stances the  act  being*  an  exact  reproduc- 
tion of  selected  sections  of  that  code,  deci- 
sions of  the  New  York  courts  construing  or 
interpreting  or  applying  those  sections 
adopted,  particularly  before  they  were 
changed  by  amendments  by  the  New  York 
legislature,  are  equally  applicable  with  the 
decisions  of  the  courts  of  our  own  state  in 
applying,  interpreting,  and  construing  part 
II  of  this  code. 

4.  Action*— Aa  to  ffeaeraUy— Form  of. — 

There  is  but  one  form  of  civil  actions  for 
enforcement  or  protection  of  rights  and  re- 
dress or  prevention  of  private  wrongs. — 
Jones  v.  Steamship  Cortes,  17  CaL  487,  79 
Am.  Dec.  142;  Wiggins  v.  McDonald,  18  Cal. 
126;  Walsh  v.  McKeen,  76  CaL  519,  522,  17 
Pac.  678;  Hurlbutt  v.  N.  W.  Spaulding  Saw 
Co.,  98  Cal.  56,  57,  28  Pac.  795;  Rowe  v. 
Blake,  99  Cal.  167,  171,  88  Pac.  864;  Barbour 
v.  Flick,  126  Cal.  628,  684,  69  Pac  122. 

5.  We  have  but  one  form  of  action  which 
has  no  special  designation  and  it  can  not 
be  defeated,  as  at  common  law  because  not 
properly  named.— Corey  y.  Struve,  170  Cal. 
170,  149  Pac.  48. 

6.  Under  the  reformed  prooedure,  sub- 
stance is  no  longer  subordinated  to  form, 
and,  under  that  system,  there  is  but  one 
form  of  civil  actions  for  the  enforcement 
or  protection  of  private  rights  and  the  re- 
dress or  prevention  of  private  wrongs. — 
Johnson  v.  Dixon  Farms  Co.,  29  Cal.  A  pp. 
62,  155  Pac.  184. 

7.  Same— Effect  of  caaaft-e. — Effect  of 
above  provision  of  code, — as  to,  see,  post. 
8  426  and  note. 

8.  Where  answer  has  been  filed,  any  re- 
lief may  be  granted  to  plaintiff  which  is 
consistent  with  facts  stated  in  complaint. — 
Walsh  v.  McKeen,  76  Cal.  519,  522,  17  Pac. 
673. 

See,  post,  8  580  and  note. 

9.  Action  does  not  fail  because  of  a  mis- 
take in  the  remedy,  as  it  did  formerly.  If 
the  plaintiff  is  entitled  to  any  relief,  legal 
or  equitable,  the  complaint  will  not  be  dis- 
missed because  the  plaintiff  prays  for  a 
Judgment  to  which  he  is  not  entitled. — 
Walsh  v.  McKeen,  75  Cal.  619,  621,  17  Pac. 
673. 


10.     Same— Same     All  matters  arista*  out 
of  and  constituting;  part  of  one  tranaactlon 

may  be  litigated  in  same  transaction.  Every 
action  under  our  system  of  pleading  may  be 
termed  an  "action  on  the  case,"  and  any  re- 
lief which  can  be  regarded  as  part  of  the 
case  may  be  included  in  the  action. — Jones 
:v.  Steamship  Cortes,  17  Cal.  487,  79  Am.  Dec. 
142.    ' 
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11.  The  general  principles  which  govern 
such  actions  are  not  abolished,  but  remain 
same  as  before  the  code. — Lubert  v.  Chauvl- 
teau,  3  Cal.  458,  46S,  68  Am.  Dec.  415. 

12.  Same— 8«Me-^L«ftl  and  equitable 
relief —Are  administered  in  the  same  forum, 

and  according  to  the  same  general  plan. 
A  party  can  not  be  sent  out  of  court  merely 
because  his  facts  do  not  entitle  him  to  re- 
lief at  law,  or  merely  because  he  is  not  en- 
titled to  relief  in  equity,  as  the  case  may 
be.  He  can  be  sent  out  of  court  only  when, 
upon  his  facts,  he  is  entitled  to  no  relief, 
either  at  law  or  in  equity." — Grain  v.  Aid- 
rich,  88  Cal.  620,  99  Am.  Dec.  423;  Walsh  v. 
McKeen,  75  Cal.  519,  522,  17  Pac.  673;  Emery 
v.  Pease,  20  N.  Y.  64. 
See  par.  29,  this  note. 

IS.  Actions  against  Joint  tort-feaeora— 
Release  of  one — Effect. — Where  an  injured 
person  receives  a  sum  of  money  with  an 
agreement  that  it  shall  fully  release  and 
discharge  one  of  several  joint  tort-feasors, 
it  is.  a  release  of  the  cause  of  action  as  to 
all  the  defendants,  although  there  was  a 
stipulation  to  the  contrary;  the  absolute  re- 
lease of  one  operates  to  release  all  joint 
tort-feasors  who  participated  in  the  same 
act. — Flynn  v.  Manson,  19  Cal.  App.  400,  126 
Pac.  181. 

Aa  to  construction  of  releaae  with  reepect 
to  general  worn*  and  particular  recitals, 
see  note  Ann.  Cas.  191 2 A,  602. 

14.  There  can  be  but  one  compensation 
in  jblji  action  ex  delicto;  and  it  matters  not 
whether  the  amount  of  the  payment  made 
by  one  joint  tort-feasor  In  such  an  action 
was  in  a  small  or  large  amount,  but  the 
payment  of  any  sum,  however  small,  in 
consideration  of  a  release  as  to  him,  oper- 
ates as  compensation  of  the  unliquidated 
demand  for  the  alleged  Injuries  as  to  all 
joint  tort-feasors,  and  Is  in  law  a  satis- 
faction of  the  claim  against  them  all. — 
Flynn  r.  Manson,  19  Cal.  App.  400,  126  Pac. 
181. 

15.  Though  the  authorities  are  conflict- 
ing as  to  whether,  upon  the  release  of  one 
of  several  joint  tort-feasors,  an  express 
reservation  can  be  made  of  the  cause  of  ac- 
tion as  to  other  joint  tort-feasors  made  co- 
defendants,  yet  It  appears  by  the  weight  of 
authority,  as  well  as  on  principle,  that  such 
reservation  is  wholly  ineffective,  and  that 
the  other  joint  tort-feasors  made  codefend- 
ants  may  plead  such  release  of  one  joint 
tort-feasor,  as  a  release  of  all.  notwith- 
standing such  reservation,  and  irrespective 
of  the  intention  of  the  parties  to  the  re- 
lease. Such  reservation  is  simply  void,  as 
being  repugnant  to  the  iegal  effect  and 
operation  of  the  release  itself. — Flynn  v. 
Manson,  19  Cal.  App.  400,  126  Pac.  181. 

Aa  'to  the  effect  of  the  releaae  of  one 
Joint  tort-feaaor,  see  notes  92  Am.  St.  Rep. 
872;  111  Am.  St.  Rep.   281. 

Aa  to  the  effect  of  the  releaae  of  a  Joint 
tort-feaaor  not  actually  liable,  see  notes  8 
Ann.  Cas.  1042;  12  Ann.  Cas.  1066. 


Aa  to  action  between  Joint  tort-feasors  on 
claim  satisfied  or  assigned  to  one  of  them, 

see  note  9  Ann.  Cas.  519. 

16.  Actions  ex  contractu  aad  actions  ex 
delicto. — Under  our  system  of  pleading  there 
is  no  distinction  as  to  form  of  pleading  be- 
tween actions  sounding  in  contract  and  ac- 
tions sounding  In  tort;  and  relief  is  admin- 
istered without  reference  to  technical  rules 
of  the  common  law. — Lubert  v.  Chauviteau, 
3  Cal.  458,  468,  58  Am.  Dec.  415;  Jones  v. 
Steamship  Cortes,  17  Cal.  487,  79  Am.  Dec. 
142. 


17.     Actlona     for     false     imprisonment— 
Damages     Humiliation  and  mental  anguish. 

— Where,  in  an  action  for  false  imprison- 
ment, it  Is  alleged,  and  the  proof  is  suffi- 
cient to  support  such  allegation,  that  the 
arrest  was  malicious,  humiliation  and  men- 
tal anguish  caused  by  such  arrest  are 
proper  elements  to  be  considered  by  the 
jury  in  fixing  damages  for  such  arrest.  The 
evidence  shows  that  defendant  directed  two 
police  officers  to  arrest  plaintiff.  They  ar- 
rested her  accordingly,  and  took  her  to  a 
fire-engine  house  through  a  crowd  of  sev- 
eral hundred  persons.  There  they  detained 
her  for  about  an  hour  pending  the  arrival 
of  the  police  patrol  wagon.  Upon  its  ar- 
rival, however,  upon  her  protest,  she  was 
not  taken  to  the  police  station  In  the 
wagon,  but  was  allowed  to  walk  there,  es- 
corted for  a  part  of  the  way  by  a  fireman, 
and  for  the  balance  of  the  way  by  two  po- 
lice officers.  She  was  detained  for  a  time 
at  the  police  station,  but  was  eventually  re- 
leased without  any  charge  being  preferred 
against  her.  That  humiliation  and  mental 
anguish  to  a  woman  would  be  the  natural 
and  proximate  result  of  such  an  arrest  goes 
without  saying.  The  instruction  was  cor- 
rect in  the  abstract,  and  was  justified  by 
the  evidence  In  the  record. — Sebrlng  v.  Har- 
ris, 20  Cal.  App.  66,  128  Pac  7,  9. 


18.  Same— Pleading— Variance. — The  an- 
swer in  a  charge  of  false  imprisonment  de- 
nied that  defendant  caused  plaintiff  to  be 
arrested  upon  a  pretended  charge  of  lar- 
ceny, "or  upon  any  other  charge."  The 
court  Instructed  that  a  verdict  for  plaintiff 
might  be  rendered  if  it  appeared  that  de- 
fendant caused  the  arrest  of  plaintiff  upon 
a  charge  of  disturbing  the  peace.  Held, 
that,  according  to  section  469  of  the  Code 
of  Civil  Procedure,  there  was  no  variance, 
which  could  have  misled. — Sebrlng  v.  Har- 
ris, 20  Cal.  App.  56,  128  Pac.  7. 

19.  It  is  alleged  in  the  complaint  in  an 
action  for  false  imprisonment  "that  on  the 
2 2d  day  of  June,  1907,  at  the  city  and  county 
of  San  Francisco,  state  of  California,  the 
defendant  caused  the  plaintiff  to  be  arrested 
upon  a  pretended  charge  of  larceny."  De- 
fendant in  his  answer  denied  that  he 
"caused  the  plaintiff  to  be  arrested  upon  a 
pretended  charge  of  larceny,  or  upon  any 
other  charge."  At  the  close  of  plaintiff's 
case,  defendant  moved  the  court  for  a  non- 
suit, which  motion  was  by  the  court  denied. 
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This  ruling  of  the  court  is  the  first  matter 
urged  by  appellant  as  ground  for  the  re* 
versal  of  the  order  denying  his  motion  for 
a  new  trial.  The  only  contention  of  appel- 
lant upon  this  point  is  that  the  evidence 
tends  to  show  that  the  defendant  caused 
plaintiff's  arrest  upon  a  charge  of  disturb- 
ing the  peace,  instead  of  upon  a  charge  of 
larceny,  and  which  appellant  contends  pre- 
sented a  case  of  fatal  variance  between  the 
proof  and  allegations  of  the  complaint.  The 
variance  is  immaterial. — Sebring  v.  Harris, 
20  Cal.  App.  66,  128  Pac.  7,  8. 

20.  Same  —  Probable  cause  —  Burden  of 
proof* — The  arrest  being  shown,  the  burden 
of  proving  probable  cause  is  upon  the  de- 
fendant.— Sebring  v.  Harris,  20  Cal.  App. 
66,  128  Pac.  7,  8. 

As  to  probable  cause*  see  notes  Ann.  Cas. 
1918 A,  746;  Ann.  Cas.  1918A.  926. 

21.  Actions  for  money  paid  to  uarent— Di- 
version by  aa*ent. — Where  an  agent  of  two 
corporations  received  money  from  the  plain- 
tiff under  an  agreement  to  purchase  there- 
with shares  of  stock  in  one  of  the  two  cor- 
porations, which  choice  plaintiff  had 
exercised,  but  the  agent  subscribed  the 
money  to  stock  in  the  other  corporation, 
such  corporation  would'  hold  plaintiff's 
money  without  right  and  under  an  implied 
promise  to  repay  the  same,  even  though  the 
corporation  had  no  knowledge  upon  receipt 
of  the  money  of  the  terms  of  the  plaintiff's 
contract. — Gray  v.  Bills,  164  Cal.  481,  129 
Pac.  791,  792. 


—Money  expended  upon 
authority  of  defendant. — Where,  in  an  ac- 
tion for  money  expended  upon  the  repair  of 
a  motor  car  purchased  of  defendant,  the 
complaint  alleged  that  upon  being  notified 
of  the  defective  condition  of  the  car  de- 
fendant attempted  to  repair  it,  but  failed, 
and  then  authorised  plaintiff  to  purchase 
the  necessary  material  and  employ  the  nec- 
essary labor  for  the  repair  thereof,  so  as 
to  make  the  car  conform  to  the  purposes 
for  which  it  was  sold,  and  it  was  further 
alleged:  "That  said  plaintiff,  under  and  by 
authority  of  said  defendant,  as  hereinbefore 
stated,  thereupon  purchased  material  and 
employed  skilled  labor  in  an  attempt  to  re- 
pair said  car,  .  .  .  and  which  labor  and 
material  amounted  to  the  sum  of  $841.66, 
which  sum  and  amount  defendant  agreed 
to  pay  plaintiff,  but  that  he  has  not  paid 
the  same  nor  any  part  thereof,  although 
often  requested  so  to  do,  and  that  the  said 
sum  of  $841.66,  and  the  whole  thereof,  is 
now  due,  owing  and  unpaid,  such  complaint 
states  a  cause  of  action. — Bakersfleld  &  V. 
R.  Co.  v.  Fairbanks,  Morse  &  Co.,  20  Cal. 
App.  412,  129  Pac.  610. 

23.  Chancery  rules  of  pleading*  —  Sus- 
pended by  code. — Cordier  v.  Schloss.  12  Cal. 
143,  147;  Bostic  v.  Love,  16  Cal.  69,  72. 

24.  Common-law  rules  of  pleading;—  Sus- 
pended by  code. — See  pars.  64-66,  this  note. 


Construction  of  section— An  to  dis- 
tinctions between  law  and  canity  not  being 
abolished  by. — See  pars.  38-41,  this  note. 

26.  Demand— Necessity  of  before  action. 

— The  general  rule  is  that,  where  an  actual 
demand  is-  essential  as  a  condition  prece- 
dent to  a  complete  right  of  action  for  the 
recovery  of  money,  such  demand  must  be 
made  within  a  reasonable  time  after  it  can 
lawfully  be  made,  or  within  a  reasonable 
time  after  the  contract  by  its  terms  con- 
templated that  it  should  be  made;  and  that 
unless  there  are  peculiar  circumstances  af- 
fecting the  question,  a  time  coincident  with 
that  of  the  statute  of  limitations  will  be 
deemed  reasonable. — Vickrey  v.  Maier,  164 
Cal.  384,  129  Pac.  273.  276. 

Aa  to  when  note  payable  on  demand  la 
overdue,   aa    between    maker   and    lndorser, 

see  note  Ann.  Cas.  19 12 A,  476. 

27.  It  is  a  recognised  rule  that,  where  a 
right  has  fully  accrued,  except  for  some 
demand  to  be  made  as  a  condition  precedent 
to  legal  relief,  which  the  claimant  can  at 
any  time  make  if  he  so  chooses,  the  cause 
of  action  has  accrued  for  the  purpose  of 
setting  the  statute  of  limitations  running. 
The  claimant  can  not  indefinitely  prolong 
his  right  to  enforce  his  claim  by  neglecting 
to  make  the  demand  until  it  suits  his  con- 
venience to  do  so. — Wittman  v.  Board  of 
Police  Commra.,  19  CaL  App.  229,  126  Pac. 
266. 

28.  A  demand  by  the  assignee  of  a  claim 
is  unnecessary  where  funds  in  the  hands 
of  appellant  were  received  after  the  filing 
of  plaintiff's  complaint,  and  appellant  still 
refused  to  recognise  the  assignee's  rights. 
— Widenmann  v.  Weniger  (Cal.),  ISO  Pac. 
420,  425. 


29.  Demurrers  "Not  sufficient  facta  to 
constitute  cause  of  action." — Legal  and  equi- 
table relief  being  administered  in  same 
forum,  and  according  to  same  general  plan, 
party  can  not  be  sent  out  of  court  merely 
because  his  facts  do  not  entitle  him  to  re- 
lief prayed  for,  but  only  when,  upon  the 
facts,  he  is  entitled  to  no  relief,  either  In 
law  or  quity. — Grain  v.  Aldrich,  38  Cal.  514. 
620,  99  Am.  Dec.  428;  Blood  v.  Fairbanks. 
48  Cal.  171;  Walsh  v.  McKeen.  76  CaL  519. 
521,  17  Pac.  678;  Hurlbutt  v.  N.  W.  Spauld- 
ing  Saw  Co.,  98  Cal.  65,  28  Pac.  795;  Rowe  v. 
Blake,  99  Cal.  167,  171,  33  Pac.  864;  Merri- 
man  v.  Walton,  105  Cal.  403,  408,  46  Am.  St. 
Rep.  60,  38  Pac.  1108.  See  Emery  v.  Pease. 
20  N.  T.  62,  64. 

30.  If  complaint  states  fact  which  en- 
titles plaintiff  to  relief,  either  legal  or  equi- 
table, it  is  sufficient  If  facts  stated  are  such 
as  address  themselves  to  equity  side  of 
court;  appropriate  relief  will  be  granted  by 
court,  sitting  as  court  of  equity.  On  other 
hand,  If  facts  alleged  are  purely  cognisable 
in  court  of  law,  proper  relief  will  be  ad- 
ministered in  that  form  of  proceeding.  In 
other  words,  the  court  will  administer 
proper  relief  whatever  form  in  which  facts 
are  presented.— White  v.  Lyons,  42  Cal.  279. 
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282:  Carpentier  v.  Brenham,  50  Cal.  549, 
551;  McPherson  v.  Weston,  64  Cal.  275,  280, 
30  Pac.  842;  Wiggins  v.  McDonald,  18  Cal. 
126.  See  Hamlll  v.  Thompson,  S  Colo.  518; 
Schilling:  y.  Rominger,  4  Colo.  100;  Troost 
v.  Davis,  81  Ind.  84;  Herring  v.  Neely,  43 
Iowa  157;  Whiting  v.  Root,  52  Iowa  292,  8 
N.  W.  134;  Crary  v.  Goodman,  12  N.  Y.  266, 
64  Am.  Dec  506;  Barlow  v.  Scott,  24  N.  Y. 
40;  Leonard  v.  Rogan,  20  Wis.  540. 


81.  Distinction*  —  Am  to  form  of  abol- 
ished, but  principles  upon  which  right  of 
parties  are  to  be  determined  remain  to 
guide  judgment  of  court. — Spect  v.  Spect,  88 
Cal.  437,  443,  22  Am.  St.  Rep.  314,  26  Pac 
203. 

32.  Courts  now  look  to  the  substantial 
rights  of  the  parties  for  purpose  of  deter- 
mining the  remedy  to  which  they  are  en- 
titled, irrespective  of  form  of  complaint  un- 
der which  remedy  is  sought. — Spect  v. 
Spect,  88  Cal.  437,  448,  22  Am.  St.  Rep.  314, 
26  Pac.  103;  Hurlbutt  v.  N.  W.  Spaulding 
Saw  Co.,  93  Cal.  55,  57,  28  Pac.  795. 

33.  It  is  only  necessary  to  state  in  com- 
plaint, the  facts  which  show  plaintiff  en- 
titled to  relief,  and  court  will  afford  such 
relief  as  party  is  entitled  to  on  facts  al- 
leged, if  they  be  proved,  but  no  other. — Car- 
pentier v.  Brenham,  50  Cal.  649,  562. 

34.  Party  who  presents  complaint  show- 
ing his  right  to  relief  asked  is  not  to  be 
denied  that  relief  because  he  might  have 
sought  it  under  different  form  of  action. — 
Merriman  v.  Walton,  105  Cal.  403,  408,  45 
Am.  St.  Rep.  60,  38  Pac  1108.  See  Thompson 
v.  Laughlin,  91  Cal.  313,  318,  27  Pac  752. 

36.  Rules  of  pleading  which  prevailed 
at  common  law  and  in  chancery  have  been 
superseded  by  code. — Cordier  v.  Schloss,  12 
Cal.  148,  147;  Bostic  v.  Love,  16  Cal.  69,  73; 
Kimball  v.  Lohmas.  31  Cal.  154,  158. 

36.  There  is  no  distinction  in  statute  in 
matter  of  form  between  actions  on  con- 
tract and  actions  of  tort;  relief  is  admin- 
istered without  reference  to  technical  and 
artificial  rules  of  common  law. — Jones  v. 
Steamship  Cortes,  17  Cal.  487,  79  Am.  Dec. 
142. 

87.  Rules  of  former  system  which  pre- 
vented enforcement  of  a  decree  in  equity  by 
proceeding  at  law  are  now  inapplicable. — 
Rowe  v.  Blake,  99  Cal.  167,  171,  34  Pac.  864. 

38.  flame  —  Between  law  and  equity- 
Were  not  la  tended  to  be  abolished  by  legis- 
lature by  this  section;  the  only  change  is 
in  form  of  pleading, — all  relief  being  sought 
in  same  way  in  same  tribunal. — De  Witt  v. 
Hays,  2  Cal.  463,  469,  66  Am.  Dec.  352;  Wig- 
gins %  McDonald,  18  Cal.  126;  Lux  v.  Hag- 
gin.  69  Cal.  255,  267,  10  Pac  674;  Bonesteel 
v.  Bonesteel,  23  Wis.  245. 

39.  "Such  construction  would  lead  to  in- 
finite perplexities  and.  endless  difficulties. 
The  innovation  extends  only  to  form  of  ac- 
tion and  pleadings,  while  technicalities  of 
pleading  have  been  dispensed  with;  and 
plaintiff  need  only  state  his  cause  of  action 
C.  C.  P.— 22  337 


in  ordinary  and  concise  language,  whether 
it  be  in  assumpsit,  trespass,  or  ejectment, 
without  regard  to  ancient  forms;  still  dis- 
tinction between  those  actions  has  not  been 
abolished,  but  remains  the  same.  So  cases 
legal  and  equitable  have  not  been  consoli- 
dated, and  though  there  is  no  difference  be- 
tween the  form  of  a  bill  in  chancery  and 
a  common-law  declaration  under  our  sys- 
tem, where  all  relief  is  sought  in  same  way 
from  same  tribunal,  the  distinction  between 
law  and  equity  is  as  naked  and  broad  as 
ever." — De  Witt  v.  Hays,  2  CaL  463,  468, 
469,  56  Am.  Dec.  352. 

40.  But  it  indicates  legislative  intent 
that  the  subsequent  provisions  of  code 
should  be  applicable  to  legal  and  equitable 
proceedings. — Lux  v.  Haggin,  69  CaL  255, 
267,  10  Pac  674. 

41.  Under  code  of  practice  we  have  but 
one  system  of  rules  respecting  pleadings, 
which  governs  in  all  cases,  both  at  law  and 
in  equity.  Those  rules  are  clearly  laid 
down  in  the  code,  and  although  in  constru- 
ing its  provisions  resort  is  had  to  former 
adjudications,  and  to  old  and  well-estab- 
lished rules  of  pleadings,  yet  former  dis- 
tinctions which  existed  between  common- 
law  and  equity  pleadings  no  longer  exist. 
The  code  has  reduced  all  to  one  common 
system. — Bowen  v., Aubrey,  22  Cal.  666,  569. 
See  Oress  v.  Evans,  1  Dak.  387,  46  N.  W. 
1182;  Troost  v.  Davis,  31  Ind.  34;  New  York 
Cent.  Ins.  Co.  v.  National  Pro.  Ins.  Co.,  14 
N.  Y.  86;  Cole  v.  Reynolds,  18  N.  Y.  74,  76; 
Wright  v.  Wright,  54  N.  Y.  437;  Williams  v. 
Slote,  70  N.  Y.  608;  Stevens  v.  Mayor,  84 
N.  Y.  297;  Chinn  v.  Trustees,  32  Ohio  St. 
236. 

42.  Same— -Between  strict  law  and  equity 

is  never  in  any  country  a  permanent  dis- 
tinction. Both  law  and  equity  are  in  con- 
tinual progression,  the  former  constantly 
gaining  ground  upon  the  latter.  A  great 
part  of  what  is  now  considered  strict  law 
was  formerly  regarded  as  equity,  and  the 
equitable  decisions  of  one  age  will  unavoid- 
ably be  ranked*  under  the  strict  law  of  the 
next. — See  Watson  v.  Sutro,  86  Cal.  500, 
528,  24  Pac.  172,  25  Id.  64;  Spect  v.  Spect,  88 
Cal.  437,  442,  22  Am.  St.  Rep.  314,  26  Pac. 
203;  Hurlbutt  v.  N.  W.  Spaulding  Saw  Co., 
93  Cal.  55,  57,  28  Pac.  795;  Johnson  v.  Pol- 
hemus,  99  Cal.  240,  33  Pac.  908;  Barbour  v. 
Flick,  126  Cal.v  628,  634,  69  Pac.  122. 

43.  Election     of     remedies     Effect     of. — 

Where  a  piano  has  been  sold  on  the  instal- 
ment plan,  with  title  reserved  in  the  ven- 
dor, and  default  in  payment  has  been  made 
by  the  vendee,  the  plaintiff  vendor  could  not 
retake  the  piano  and  also  sue  for  the  price 
thereof.  By  bringing  action  for  the  pur- 
chase-money, it  waived  its  right  to  retake 
possession,  and  elected  to  enforce  pay- 
ment. Having  exercised  its  option  to  sue, 
It  was  debarred  from  all  right  to  recover 
the  property  under  a  claim  that  title  had 
not  passed  to  defendant.  The  legal  effect 
of  such  an  election  was,  immediately  upon 


•  808 


PARTIES  TO  ACTIONS — HOW  DESIGNATED. 


IPt.II, 


the  filing  of  the  complaint,  to  transfer  to 
and  vest  in  defendant  title  to  the  piano  as 
completely  as  though  defendant  had  made 
full  payment  therefor.  The  title  haying 
passed  to  and  become  vested  in  defendant 
by  reason  of  plaintiff's  election  to  exercise 
its  option  and  to  enforce  payment,  it  was 
not  only  subject  to  an  execution  which  might 
be  issued  upon  a  judgment  obtained  in  the 
action,  but  likewise,  and  for  the  same  rea- 
son, subject  to  levy  under  a  writ  of  attach- 
ment issued  in  the  suit. — George  J.  Birkel 
Co.  v.  Nash,  20  Cal.  App.  651,  129  Pac  945. 

As  to  election  of  remedies  amd  tae  effect 
thereof,  see  I  Kerr's  Pleading  and  Practice, 
55  585-574. 

44.  Equity  rales  of  pleading— Suspended* 

—See  pars.  28,  54-56,  this  note. 

45.  Facts— Are  to  be  alleged  as  they 
exist  in  pleading  under  this  code. — Payne  v. 
Tread  well,  16  Cal.  220,  248. 

46.  Only  such  facts  need  be  alleged  as 
are  required  to  be  proved,  except  to  nega- 
tive possible  performance  of  obligation 
which  is  basis  of  action,  or  to  negative  in- 
ference from  an  act  which  is  in  itself  in- 
different.— Payne  v.  Treadwell,  16  Cal.  220, 
248. 

47.  Fictions  — Are  abolished  by  code. — 
Payne  v.  Treadwell,  16  Cal.  220,  243. 

48.  Forst  of  pleading  — Are  restricted 
to  those  prescribed  by  code. — Hentsch  v. 
Porter,  10  Cal.  556,  558;  Jones  v.  Steamship 
Cortes,  17  Cal.  487,  79  Am.  Dec  142.  See 
Richards  v.  Edick,  17  Barb.  (N.  Y.)  260, 
262;  Mayhew  v.  Robinson,  10  How.  Pr. 
(N.  T.)  162,  166. 

49.  All  forms  of  pleading,  and  rules  by 
which  their  sufficiency  are  to  be  determined, 
are  prescribed  by  code.  Our  system  re- 
quires facts  to  be  alleged  as  they  exist,  and 
repudiates  all  fictions. — Payne  v.  Treadwell, 
16  Cal.  220,  248. 


50.  Same— Common-law  rales  do  not  con- 
trol. —  Notwithstanding  veneration  with 
which  all  lawyers  are  expected  to  regard 
the  common  law,  it  must  be  confessed  that 
its  mode  of  procedure  in  many  respects  has 
but  little  to  recommend  it  as  a  direct  and 
convenient  medium  for  administration  of 
justice.    Many  of  Its  rules  are  technical  and 


arbitrary,  and  to  the  understanding  of  pres- 
ent age  founded  on  no  substantial  reasons, 
and  in  many  cases  the  reasons  upon  which 
they  are  founded  have  become  misty  or 
forgotten  lore. — Kimball  v.  Lohmas,  81  Cal. 
154,  158. 

51.  Same— Same— -Rules  of  pleading  at 
common  law  and  in  chancery  have  been 
suspended. — See  pars.  54-56,  this  note. 

62.     Same— 'Formed   upon    civil   law. — Our 

system  of  pleading  is  formed  upon  model 
of  civil  law,  and  one  of  its  principal  objects 
is  to  discourage  protracted  and  vexatious 
litigation.  It  is  duty  of  courts  to  assist  as 
far  as  possible  in  accomplishment  of  this 
object,  and  it  should  not  be  frittered  away 
by  application  of  rules  which  have  no 
legitimate  connection  with  the  system. — 
Jones  v.  Steamship  Cortes,  17  Cal.  487,  497, 
79  Am.  Dec.  142. 

53.  Same— 'Forms  of  proceeding  are  sim- 
plified, but  all  that  is  substantial  in  body 
of  the  law  is  preserved  with  all  those  gen- 
eral principles,  those  distinctions,  those 
strict  principles  and  unerring  rules,  those 
sound  and  logical  conclusions,  which  con- 
stitute its  justice  and  justify  its  glory  as  a 
science. — Sampson  v.  Schaeffer,  8  Cal.  196, 
206. 

54.  Rules— Of  old  system  of  pleading  and 
practice,  whether  legal  or  equitable,  should 
be  applied  under  oode,  irrespective  of 
former  technical  distinctions,  to  all  actions 
where  they  may  be  properly  applied  and  are 
not  inconsistent  with  the  spirit  of  the  code 
or  stautory  provision. — Rowe  v.  Chandler, 
1  Cal.  167,  178. 

As  to  former  rales  of  pleading  abolished* 
see  pars.  7-12,  16,  28,  24,  81-87,  44,  47,  51. 
this  note. 

56.  Same— Probate  proceedings,  says  the 
commissioners'  note,  "are  not  'civil  ac- 
tions' within  meaning  of  code  (Estate 
of  Scott,  15  Cal.  220),  and  they  are  for  that 
reason  placed  under  the  division  of  the  code 
relating  to  special  proceedings,  which  is 
part  III." 

56.     Same  —  Referred     to    In     Barnes     ▼. 

Glide,  117  Cal.  1,  6,  48  Pac.  804,  In  discussing 
statute  of  limitations  as  to  mandamus  to 
compel  trustees  of  swamp-land  district  to 
levy  tax  to  pay  warrants  issued. 


§308.    PASTIES  TO  ACTIONS,  HOW  DESIGNATED.    In  such  action  the 

party  complaining  is  known  as  the  plaintiff,  and  the  adverse  party  as  the 

defendant. 

History:   Enacted  March  11,  1872. 


1.  Ai  to  proper  entitlement. — Where  an 
appeal  was  taken  from  an  order  denying 
the  appellant's  motion  for  a  new  trial  in 
the  matter  of  his  application  for  a  letter  of 
administration  upon  the  estate  of  one  Annie 
Nelson,  the  application  was  contested  by 
C  O.  Nelson  and  Annie  Reardon,  the  matter 


was  duly  tried,  findings  made  and  filed,  and 
the  order  denying  said  petition  entered,  the 
correct  title  to  the  cases  would  be:  "In  the 
Matter  of  the  Estate  of  Annie  Nelson,  De- 
ceased."— O'Brien  v.  Nelson,  164  Cal.  678, 
129  Pac.  985. 


Tit.  I.)  SPECIAL  ISSUES— PLEADING — TRIAL   OF.  |MI 

§  309.    SPECIAL  ISSUES  NOT  MADE  BY  PLEADINGS,  HOW  TRIED. 

A  question  of  fact  not  put  in  issue  by  the  pleadings  may  be  tried  by  a  jury, 
upon  an  order  for  the  trial,  stating  distinctly  and  plainly  the  question  of  fact 
to  be  tried;  and  such  order  is  the  only  authority  necessary  for  a  trial- 
History:    Enacted  March  11,  1872. 


1.    AH  iiivei  of  fact  made  by  the  plead-       fornia  So.  Pao.  R.  C.  v.  Southern  Pac.  R.  Co., 
team — May  be  so  bail  t  ted  to  the  jury. — Call-       67  CaL  59,  62,  7  Pao.  123. 
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TITLE  H. 

OP  THE  TIME  OP  COMMENCING  CIVIL  ACTIONS. 
Chapter  I.    The  Time  op  Commencing  Actions  in  General,  §  312. 

IL    The  Time  op  Commencing  Actions  fob  the  Recovery  of  Real  Property  II 315- 
328.  * 

m.    The  Time  of  Commencing  Actions  Other  Than  for  the  Recovery  of  Real 
Property,  ||  335-349. 

IV.    General  Provisions  as  to  the  Time  of  Commencing  Actions,  H  350-363. 


CHAPTER  I. 

THE  TIME  OP  COMMENCING  ACTIONS  IN  GENERAL. 
1 312.    Commencement  of  civil  actions. 

§312.    COMMENCEMENT  OF  CIVIL  ACTIONS.    Civil  actions,  without 
exception,  can  only  be  commenced  within  the  periods  prescribed  in  this  title 
after  the  cause  of  action  shall  have  accrued,  unless  where,  in  special  cases  a 
different  limitation  is  prescribed  by  statute. 

History:  Enacted  March  11, 1872;  amendment  approved  February  2<* 
'     1897,  Stats,  and  Amdts.  1897,  p.  16.  y      ' 

9.  Community      property  —  Resulting 
trust. 

10.  Foreign    corporations  —  May    plead 
limitation. 

11.  Laches  and  stale  claim— Effect  of. 

12.  Same  —  Doctrine  not  applicable  to 
the  government. 

13.  Same— Befusal  to  grant  relief— Not 
put  upon  presumption  of  payment. 

14.  Same — Regardless  of  whether  there 
has  been  plea  of  statute. 

15.  Municipal  corporation — May  plead. 

16.  Redemption— Right  of  is  reciprocal 
with  right  to  foreclose. 

17.  Section   referred   to— In  connection 

with      discussion      as      to      filing 

#  amended   and   supplemental   com- 

plaint. 

II.  Construction— Rules  Of. 

18, 19.  As  to  English  rule  of  construction- 
Statute  of  James  I. 

20.  Same— But  where  cause  of  action 
accrued  during  lifetime  of  testa- 
tor or  intestate. 

21.  Same — Criticism  of  rule. 

22.  California  rule— A  strict  construc- 
tion given. 

23.  Same—Court  must  find  intention  of 
legislature,  where. 

24, 25.  Same  —  General    words    in    statute 
must  receive  general  construction. 
26.  Same—The  clause  "after  cause  of 
action  shall  have  accrued. ' ' 


COMMENCEMENT  OF  CIVIL  ACTION- 
LIMITATION  OF  ACTION. 
I.  In  General,  1-17. 
II.  Construction — Rules  of,  18-26. 

IIL  Statutes  of  Limitation — As  to  Gen- 
erally, 27-47. 

IV.  Same  —  Commencement   of  Running 
of,  48-145. 

V.  Same— Effect  of,  146-187. 

VL  Same — Suspension  of  Statuti,   188- 
204. 

VII.  Same — Change  of  Period  of  Limita- 
tion, 205-211. 

VIII.  Trusts,  Trustees,  and  Depositaries, 
212-237. 

L  In  General. 

1.  As  to  time  limited  for  proceeding. 

2.  Favored    by    courts  —  Hostility    of 

English  courts.      • 

• 

3.  Inapplicable  to  government — Maxim 

"nullum    tempus    occurrit    regi" 
prevails. 

4.  Same — Laches  can  not  be  imputed. 

5.  Same — Prescription,  adverse  posses- 

sion, and  estoppel  in  pais  do  not 
run. 

6.  Same — United  States  not  bound  by. 

7.  Same — Same  —  General    government 

not    subject    to    jurisdiction     of 
state. 

8.  Same  —  Same  —  Prescription  or  ad- 

verse user  of  water. 
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m.  Statutes  op  Limitation — As  to  Gen- 
erally. 

27.  As   to   nature   of   limitation — Bight 
that  may  be  waiyed. 

28-  31.  Same — Same — As  to  what  constitutes 
a  waiver. 

32.  Action  accruing  after  death  —  Sus- 

pension of  statute. 

33.  Action  against  carrier  for  personal 

injuries — To  recover  for  loss  of 
services  of  wife. 

34.  Action  by  administrator — To  recover 

personal   property   wrongfully 
taken  after  decedent's  death. 

35,36.  Book  account  and  stated  account — 
Amendment  of  1907  to  section 
337,  post — Not  applicable,  when. 

37,38.  Same — Open  book  account. 

39.  Effect  of  fraud — Discovery  of  the 

fraud. 

40.  Equitable  defenses  asserted  by  de- 

fendant —  Statute    of    limitation 
applicable  to. 
41-  44.  Laches— Rescission  of  contract,  gen- 
erally. 

45,46.  Married  women — Suits  affecting — 
Limitations  applicable  to. 

47.  Pleading— Demurrer — Properly  over- 

ruled, when. 

IV.  Statutes    of    Limitation  —  Commence- 
ment of  Running  Of. 

48.  Accrual  of  action — In  general. 

49.  Same  — Attorney's    undertaking    in 

case. 

50.  Same — As  to  premature  commence- 

ment of  action. 

51.  Same — Same — Not  maintainable. 

52.  Same — On  promissory  note  secured 

by   mortgage — Guarantor's  liabil- 
ity accrues,  when. 

53, 54.  Same— Sets  statute  running. 

55,56.  Same — Bunning    of    statute    contin- 
gent upon  certain  condition. 
57.  Act  to  be  performed — Precedent  to 
accrual  of  right  of  action. 

58, 59.  Same— Leave  of  court. 

60.  Accounts — Current. 

61.  Same — Mutual. 

62.  Same — Partnership. 

63.  Agreement  to  give  mortgage— Build- 

ing contract. 
64,65.  Same — The  grounds  of  action. 

66.  Agreement   to   pay  money— On   de- 

mand. 

67.  Same — Saspe  requisitus. 

68.  Statute  of  limitation. 

-    69.  Attorney's  compensation — As  to  un- 
der his  terms  of  employment  by 
corporation. 
70.  Same — Payment    out    of   particular 
fund. 


71.  Bills  and  notes — Certificate  of  de- 
posit. 

72-  74.  Same — Computing  time. 

75.  Same — Not  payable  on  demand. 

76.  Same — Same — Institution  of  suit  is 

sufficient. 

77.  Same — Same — Statute  of  limitations. 
78-  80.  Same — Interest  payable  monthly. 

81.  Same — Same — English  doctrine  crit- 

icised. 

82.  Bond   of   indemnity — Against   dam- 

ages— To  sheriff. 

83.  Same— Against  liability— To  sheriff. 

84.  Same — Against  loss  on  resale. 

85.  Certificate   of   deposit — Payable   on 

demand — Nature  of  instrument. 

86.  Chattels — Implied   warranty   of,   on 

sale. 

87.  Commissioner's  fees — On  partition — 

In  judgment. 

88,89.  Computation   of  time — Maturity  of 
promissory  note. 

90.  Contract  of  sate — Breach — Action  to 

recover  purchase-money. 

91.  Same — Same — Corporate  stock  —  To 

be  issued. 

92.  Same — Action  for  specific  perform- 

ance— Under  contract  for  sale  of 
lands. 

93.  Same — Same — Demand  being  neces- 

sary. 

94-  96.  Corporations — Action  against  stock- 
holders. 

97.  Same — Action  to  recover  dividends. 

98.  Same — Action  to  recover  stock. 

99.  Coupons  and  bond  of  irrigation  dis- 

trict— Time   within    which   action 
must  be  commenced. 

100.  Same — Same — Interest  coupons — In- 

dependent obligation. 

101.  Covenant — Indemnifying  against  loss 

— Upon  sale  of  stock. 

102.  Same — As  to  quantity  of  land. 

103.  Same — Of  seizin. 

104.  Same — To  convey. 

105.  Current  account — Cause  of  action  on. 

106.  Demand — As  a  condition  precedent. 
107, 108.  Same — As  to  when  to  be  made. 

109.  Same  —  Same  —  Sale    of    corporate 

stock — To  be  issued. 

110.  Dividends — Action  to  recover. 

111.  Ejectment — Party  brought   in — Bar 

intervenes,  when. 

112.  Same  —  State  lands  —  Statute  runs 

from  issuance  of  patent. 

113.  Same  —  Same  —  Holder   under   tax- 

title. 

114.  Fraud — In  conveyance  of  land. 

115.  Fraudulent  deed — Action   to  cancel 

accrues,  when. 

116.  Guardian — Rents  and  moneys — Neg- 

lect to  sue  for. 
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117.  Implied  warranty — In  sale  of  chat- 

tels. 

118.  Injunction — Possible  injury  —  From 

exercise  of  prescriptive  right. 

119.  Interest  coupons  —  Payable  out  of 

particular  fund. 

120.  Same — No  provision  for. 

121.  Judgment — Action  on — Statute  runs 

against,  when. 

122.  Same  —  For  commissioner's  fees  in 

partition — Bar  intervenes,  when. 

123.  Money — Agreement  to   pay   on   de- 

mand. 

124, 125.  Same — Overpaid  in  settlement  of  ac- 
count. 

126.  Mortgage — Agreement  to  give. 

127.  Municipal   bonds  —  Payable  out  of 

particular  fund — Statute  may  be 
pleaded  when. 

128.  Same  —  Interest  coupons  —  Payable 

out  of  particular  fund. 

129.  Same — Same  —  Payment  unprovided 

for. 

130.  Partnership   accounts — As   to   when 

statute  supervenes. 

131.  Same — Failure  to  demand  account- 

ing. 

132- 134.  Same — Same — Stale  claim  will  not 
be  enforced. 

135.  Promissory  notes — As  to  date  when 

cause  of  action  accrues. 

136.  Same  —  Corporation    can    not    toll 

statute  by  giving. 

137.  Remainderman  —  Statute  of  limita- 

tions begins  to  run  against,  when. 

138.  Reward — Offered  for  information- 

Action  on  barred,  when. 

139- 141.  Tax-liens  —  Action  to  foreclose  — 
When  barred. 

142-145.  Trusts  and  trustees — Accrual  of  ac- 
tion— When  statute  begins  to  run. 

V.  Statutes  of  Limitation — Effect  Of. 

146.  As  to,  on  jurisdiction  of  court — In 

ordinary  cases. 

147.  Same — In  disbarment  proceedings. 
148, 149.  A  shield  and  not  a  sword. 

150.  A  source  of  title  to  land. 

151.  Amendment  of  pleadings  —  Setting 

up  statute — Discretion  of  court. 

152, 153.  Same— Effect  of  —  Where  there  is 
not  attempt  to  state  a  new  cause 
of  action. 

154.  Defense  of  laches — Sometimes  sus- 

tained. 

155.  Same — Ignorance  of  cause  of  action. 

156- 158.  Debt — Not  extinguished  by — As  to 
generally. 

159, 160.  Same — Same — New  promise  enforce- 
able. 

161- 168.  Same —  Same —  Same —  Acknowledg- 
ment or  new  promise. 

169.  Same — Same — Same — Express  agree- 
ment to  pay. 


170-172.  Same — Same— Property  pledged    to 
secure — Not  recoverable. 

173.  Estoppel    to   plead   statute — As    to 
when  intervenes. 

174- 177.  Equitable  as  well  as  legal  actions — 
Are  subject  to. 

178.  Finding— That   action    barred— Er- 

roneous, when. 

179.  Laches — Not    considered    when    bar 

invoked.  % 

180.  Payment  not  presumed — From  run- 

ning of. 

181.  Plea  to  merits — As  waiver  of  bar  of 

statute. 

182.  Stale  claims — Not  enforced  when. 

183.  Waiver  of  privilege — As  to  gener- 

ally. 

184.  Same — By  failure  to  plead  statute. 
185-187.  Same— Laches. 

VL  Statutes  of  Limitation — Suspension  of 
Statute. 

188.  Administrator — As  to  generally. 

189.  Same — Power  to  suspend  for  time. 

190.  Agreement  in 'writing — Not  to  sue 

until  particular  event. 

191.  Same — On  foreclosure — Not  to  sell, 

on  condition. 

192.  Appeal — Suspends  running  of  stat- 

ute until  when. 

193.  Corporation — Carrying    mutual    ac- 

count— Does  not  toU  statute. 

194.  Same  —  Giving    promissory    note  — 

Does  not  toll  statute. 

195.  Disability — Does  not  stop  running, 

when. 

196.  Filing  complaint  —  Counter-claim  — 

Statute  interrupted  as  to. 
197, 198.  Foreclosure — Appeal  from  judgment, 
suspends  statute. 

199,200.  Grantee  of  mortgaged  premises  — 
Absence  from  state  —  Effect  on 
statute  as  to  subsequent  grantee. 

201,202.  Same  —  Unrecorded  deed  — Statute 
runs  against  claimant  under,  when. 

203.  Minor  heirs — Inheriting  from  third 

person  through  their  parents. 

204.  Order  staying  proceedings  on  judg- 

ment— Does  not  stop  running  of 
statute,  when. 

VII.  Statutes  of  Limitation — Change  of 
Period  of  Limitation. 

205,206.  Agreement  between  parties — Short- 
ening time  of  limitation. 

207-  209.  Legislature  has  power  to  reduce  pe- 
riod of  limitation. 

210,211.  Parties  have  no  vested  interest  in 
term  of  limitation. 

VHX  Trusts,  Trustees,  and  Depositaries. 

212.  Certificate   of   deposit— Payable   on 

demand — Nature  of  instrument. 

213.  Money  deposited  with  another — To 

be  loaned  out  from  time  to  time. 


Tlt.II,Ch.I.] 


TIME   OF  COMMENCING  ACTIONS — IN   GENERAL. 


§312 


214.  Trust — Direct   and    express — As   to 

when  statute  does  not  run. 

215.  Same— Same— As  to  great  laches. 

216-  218.  Same— Same — As  to  particular  form 
of  words  not  being  necessary. 

219, 220.  Same — Same — Disavowal  and  hostile 
attitude. 

221-  224.  Same — Implied  or  resulting  trust. 

225.  Same — Same — Husband  of  deceased 

wife. 

226.  Same  —  Technical    and     continuing 

trusts. 

227, 228.  Trustees — Actions  against  by  ceetuis 
que  trust. 

229,230.  Same — Contract  to  convey — Vendor 
in  possession. 

231,232.  Same— Same  — Same  — A    resulting 
trust  arises. 

233.  Same — Same — Same  —  Fraud   is   of 

different  description. 

234.  Same — Same — Possession  by  vendee. 
235-  237.  Same— Pledgee  of  a  collateral. 

I.     IN  GENERAL. 

1.  As  to  time  limited  for  proceeding.— 

Where  a  party  desires  to  institute  a  new 
proceeding,  such  as  a  motion  for  a  new 
trial,  or  an  appeal  transferring-  the  cause 
to  the  jurisdiction  of  another  court,  or  the 
commencement  and  prosecution  of  an  ac- 
tion, his  right  depends  upon  his  taking;  the 
Initial  step  within  the  time  limited  by  law; 
but  where  the  proceeding:  itself  is  pending, 
and  the  delay  relates  to  a  step  in  the  course 
of  that  proceeding,  the  court  may,  upon  a 
proper  showing,  relieve  from  the  effect  of 
delay,  unless  the  statute  expressly  provides 
that  the  delay  shall  terminate  the  right  to 
proceed  further. — Estate  of  Simmons,  168 
Cal.  890,  148  Pac.  697. 

2.  Favored  by  the  courts— 'Hostility  of 
English  courts,  at 'early  day,  to  statute  of 
limitations,  led  them  to  adopt  rule  of  inter- 
pretation which  violates  fundamental  rule 
of  statutory  construction  (see  pars.  18-21, 
this  note),  which  rule  is,  that  statute  should 
be  read  as  it  is  written,  without  any  arbi- 
trary subtraction  from  or  addition  to  its 
meaning.  But  such  statutes  now  find  favor 
with  all  courts. — See  Tynan  v.  Walker,  85 
Cat  634,  648,  95  Am.  Dec.  158. 

3.  Inapplicable  to  government  —  Maxim 
"nullum  tempus  eceurrlt  regrl"  prevails   in 

this  country,  and  government,  state  or  fed- 
eral, is  not  bound  by  its  statute  of  limi- 
tations, unless  made  so  by  express  words  or 
necessary  implication. — Wllhoit  v.  Tubbs, 
88  Cal.  279,  286,  28  Pac  886;  Rues  v.  Crlch- 
ton,  117  Cal.  69*.  699,  49  Pac.  1048. 
See  par.  6,  this  note. 


As  to  doctrine  of  laches  generally,  see 
pars.  11-14,  41-44,  132-134,  154,  155,  179,  182. 
185,  187,  215,  this  note. 

5.  Same— Prescription,  adverse  posses- 
sion, and  estoppel  In  pals  do  not  ran  against 
the  general  government. — See,  post,  9  815, 
note  par.  21. 

6.  Same —>  United    States    not    bonnd    by 

statutes  of  limitations  of  various  states. — 
See  Mathews  v.  Ferrea,  45  Cal.  51;  Wilkins 
v.  McCue,  46  Cal.  656,  661;  Gardiner  v.  Mil- 
ler, 47  Cal.  570,  673,  576;  Jatunn  v.  Smith, 
95  Cal.  154,  166,  30  Pac.  200;  Lindsey  v.  Lea- 
see of  Miller,  31  U.  S.  (6  Pet.)  666.  8  L.  ed. 
638;  Gibson  v.  Chouteau,  80  U.  S.  (13  Wall.) 
92,  20  L.  ed.  534;  Henshaw  v.  Bissell,  85 
U.  S.  (18  Wall.)  256,  21  L.  ed.  835;  United 
States  v.  Hoar,  2  Mas.  C.  C.  311,  26  Fed.  Cas. 
829  and  note;  United  States  v.  Davis,  3  McL. 
C.  C.  488,  26  Fed.  Cas.  780  and  note;  United 
States  v.  Williams,  6  McL.  C.  C.  133,  28  Fed. 
Cas.  674  and  note. 
See  par.  5,  this  note. 

7.  Same— Same— General  government  Is 
not  snbjeet  to  jurisdiction  of  state,  and  lat- 
ter is  without  power  to  prescribe  time 
within  which  United  States  shall  assert  its 
rights  in  order  to  preserve  them,  and  it 
must  be  regarded  as  settled  that  statute  of 
limitations  of  state  does  not  apply  to  gov- 
ernment of  United  States. — Jatunn  v.  Smith, 
95  CaL  164,  166,  30  Pac.  200.  See  United 
States  v.  Hoar,  2  Mas.  C.  C.  311,  26  Fed. 
Cas.  329  and  note. 


4.  flsmr- "Inches  ean  not  be  Imputed  to 
the  government. — See  Ala*  Kennedy  v. 
Townley,  16  Ala,  289.  Mans.  Stoughton  v. 
Baker,  4  Mass.  522,  528,  8  Am.  Dec.  286. 
If.  Y.  United  States  v.  White,  2  Hill  59,  61, 
37  Am.  Dec  874;  People  v.  Gilbert,  18  John. 
227;  Jackson  v.  Vail,  7  Wend.  125. 


8.  Same  Same— Prescription  or  adverse 
user  of  water  can  not  mature  into  title 
against  United  States. —  Mathews  v.  Ferrea, 
45  Cal.  61,  63;  Wilkins  v.  McCue,  46  Cal.  656, 
661;  Jatunn  v.  Smith,  96  Cal.  154,  156,  30 
Pac.  200;  Wood  v.  Etiwanda  Water  Co.,  122 
Cal.  152,  157,  64  Pac  726. 

9.  Community  property— Resulting  trust. 

— Community  property  kept  by  surviving 
spouse,  he  becomes  trustee  for  heirs  of  de- 
ceased spouse,  and,  trust  being  resultant, 
statue  of  limitations  does  not  run  against 
it. — Ord  v.  De  La  Guerra,  18  Cal.  67,  76. 

See  pars.  221-226,  this  note. 

See,  also,  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
99  852  and  853  and  notes. 

10.  Foreign  corporation— May  plead  limi- 
tation.— Foreign  corporation,  which  may  be 
sued  in  courts  of  this  state,  may  claim  bene- 
fit of  statute  of  limitations. — Lawrence  v. 
Ballou,  60  Cal.  268,  264.  See  Harrigan  v. 
Home  Life  Ins.  Co.,  128  Cal.  631,  536,  61  Pac. 
99;  Smith  v.  Pilot  Mln.  Co.,  47  Mo.  App.  409, 
417;  King  v.  National  M.  &.  B.  Co.,  4  Mont. 
8,  1  Pac.  727. 

See  note,  86  Am.  Dec.  78. 

11.  Laches  and  stale  claim, — as  to  effect 
on  action  to  enforce  demand,  see  pars.  179, 
182,  this  note 

As  to  laches  generally,  see  pars.  4,  41-44, 
132-184.  164,  166,  186.  187,  215,  this  note. 

12.  Same— Doctrine  of  not  applicable  to 

the  government,  state  or  federal. — See  pars. 
3,  6,  this  note. 
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IX  Same— Refusal  to  grunt  relief— -Not 
pat  upon  presumption  of  pay  meat  or  anal- 
ogy to  statute  of  limitations,  but  upon  con- 
siderations of  public  policy,  and  difficulty  of 
doing:  entire  justice  between  parties,  in  con- 
sequence of  unreasonable  delay.  Principal 
factors  in  determining:  whether  plaintiff  has 
been  guilty  of  laches  are  acquiescence  and 
lapse  of  time;  but  other  circumstances  are 
also  material,  such  as  that  change  in  value 
or  character  of  property  has  taken  place. 
Matter  is  one  which  is  left  to  sound  discre- 
tion of  chancellor  in  each  case. — Chapman 
v.  Bank  of  California,  97  Cal.  155,  159,  31 
Pac.  896. 

14.  Same— Regardless  of  waetaer  there 
■as  been  plea  of  statute  of  limitations,  court 
of  equity  will  refuse  to  entertain  suit 
brought  after  unreasonable  delay. — Harris 
v.  Hillegass,  66  Cal.  79,  4  Pac.  987;  Bell  v. 
Hudson,  78  Cal.  285,  287,  2  Am.  St.  Rep. 
791,  14  Pac.  791;  Chapman  v.  Bank  of  Cali- 
fornia, 97  Cal.  155,  159,  81  Pac.  896. 

IB.     Municipal  corporation— May  plead. — 

Municipal  corporation  has  legal  right  to 
avail  itself  of  defense  of  statute  of  limita- 
tions the  same  as  any  other  litigant. — Bates 
v.  Gregory,  89  Cal.  887,  898,  26  Pac.  891; 
Barnes  v.  Glide,  117  Cat  1,  8,  69  Am.  St.  Rep. 
158,   48  Pac.  804. 

16.  Redemption— Rigkt  of  la  reciprocal 
with  right  to  foreclose  lien;  an  Action  to 
foreclose  lien  and  an  action  to  redeem  there- 
from are  both  barred  by  statute  of  limita- 
tions at  same  time. — Grattan  v.  Wiggins,  28 
Cal.  16,  35;  Cunningham  v.  Hawkins,  24  CaL 
403,  408,  86  Am.  Dec.  78;  Airing  ton  v.  Lis- 
com,  84  Cal.  366,  872,  94  Am.  Dec.  722. 

17.  Section  referred  to  — In  connection 
with  discussion  as  to  filing  amended  and 
supplemental  complaint  after  death  of  de- 
fendant, bringing  in  executor,  and  stating 
such  facts  as  had  transpired  in  connection 
with  case,  being  commencement  of  new  ac* 
tion  within  provisions  of  statute. — Hibernla 
Sav.  &  L.  Soc.  v.  Wackenreuder,  99  Cal.  503, 
506,  34  Pac.  219. 

II.     CONSTRUCTION— RULES    OP. 

18.  As  to  Englisn  rale  of  conntrnct Ion- 
Statute  of  James  I.— Rules  of  construction 
adopted  by  English  courts  in  relation  to 
statute  of  21  James  I,  ch.  16  (the  English 
statute  of  limitations)  is  to  effect  that  the 
term  "cause  of  action"  implies  not  only  a 
right  of  action,  but  also  existence  of  some 
person  who  was  competent  to  sue  upon  it. 
This  rule  was  deduced  from  maxim  of  the 
civil  law.  "contra  non  valentera  agere  non 
currit  preescrlptio."  Consequently,  under 
this  construction,  where  administrator 
brought  suit  upon  bill  of  exchange  made 
payable  to  his  intestate,  which  was  ac- 
cepted after  his  death,  and  acceptance  was 
more  than  six  years  before  bringing  of  suit, 
but  less  than  six  years  after  appointment  of 
administrator,  statute  was  held  not  to  begin 
to  run  until  after  appointment  of  admin- 
istrator.— See  Murray   v.  East  India  Co.,  6 


Barn.  &  Aid.  204,  7   Eng.  C.  L.   66,  24  Rev. 
Rep.  326;  Cary  v.  Stephenson,  1  Salk.  420. 

19.  This  rule  has  been  followed  in  some 
of  states  of  Union. — Conn.  Sturges  v.  Sher- 
wood, 15  Conn.  149.  Md.  Ruff's  Admr.  v. 
Bull,  7  Har.  &  J.  14,  16  Am.  Dec.  290.  If.  Y. 
Wenman  v.  Mohawk  Ins.  Co.,  13  Wend.  267, 
28  Am.  Dec.  464.  N.  C.  Orubb's  Admr.  v. 
Clayton's  Ex.,  2  Hayw.  (3  N.  C.)  378.  Pa. 
Levering  v.  Rittenhouse,  4  Whart.  130.  S.  C. 
Gelger  v.  Brown,  4  McC.  L.  418,  423.  Ya. 
Hansford  v.  Elliott,  9  Leigh  79. 

See  par.  188,  this  note. 

20.  Same.  Bat  when  caase  of  action  ac- 
crued daring  lifetime  of  testator  or  Intes- 
tate, running  of  statute  was  not  stopped  by 
his  death  until  granting  of  administration. 
— Rhodes  v.  Smedhurst,  4  Mees.  &  W.  42; 
Freake  v.  Cranefeldt,  8  Myl.  &  Cr.  Ch.  499. 

SI.  Same— Criticism  of  the  rale.— "This 
rule,  adopted  by  English  courts,  found  no 
foundation  in  terms  of  statute  of  21  James 
I,  ch.  16.  They  found  the  rule  upon  the  so- 
called  equity  of  fourth  section  of  that  stat- 
ute, which  excepted  from  running  of  statute 
three  cases  only:  1.  When  judgment  has 
been  reversed  by  writ  of  error;  2.  When 
judgment  has  been  arrested;  and  8.  Where 
outlawry  has  been  reserved.  The  interpre- 
tation given  by  English  courts  to  statute 
of  James  I  was  not  only  inconsistent  with 
itself,  but  opposed  to  all  accredited  rules  of 
construction.  It  proceeded  upon  theory  that 
case  was  within  exceptions,  for  which  stat- 
ute itself  provided,  and  that  therefore  Par- 
liament could  not  have  intended  otherwise 
than  as  was  decided  by  the  courts — a  most 
dangerous  and  pernicious  mode  of  reason- 
ing, which  amounts  to  judicial  legislation, 
and  overturns  the  maxim  that  courts  are 
authorised  to  declare  the  law  only,  and  not 
to  make  it.  If  they  may  add  at  all  to  ex- 
ceptions provided  for  in  statute,  under  pre- 
tense that  case  before  them  is  of  equal 
equity  with  those  given  in  statute,  who  is 
to  fix  the  limit  of  their  interpolations? 
.  .  .  How  much  more  in  keeping  with 
legitimate  exercise  of  judicial  functions 
are  those  cases  where  it  has  been  held  that 
courts  can  create  no  exceptions  where  legis- 
lature has  made  none." — Tynan  v.  Walker, 
35  Cal.  634,  639,  95  Am.  Dec.  152.  See  N.  Y. 
Demarest  v.  Wynkoop,  3  John.  Ch.  129,  8 
Am.  Dec.  467.  Fed.  Mclver  v.  Ragan,  15 
U.  S.  (2  Wheat.)  26,  4  L  ed.  175.  Bag.  Au- 
bry  v.  Fortsecue,  10  Mod.  206;  Stowell  v. 
Zouch,  Plowd.  369;  Hail  v.  Wybourn,  2  Salk. 
420;  Dupleix  v.  DeRoven,  2  Vern.  640;  Beck- 
ford  v.  Wade,  17  Ves.  87,  11  Rev.  Rep.  20; 
Lord  Buckinghamshire  v.  Drury,  Wilmot  Op. 
177,  9  194;  Soar  v.  Ash  well,  (98)  2  Q.  B.  890, 
897,  401. 

22.  California  rale— •  A  strict  construc- 
tion given. — In  California,  the  statutes  of 
limitation  are  to  be  strictly  construed. — 
Tynan  v.  Walker,  36  Cal.  684,  640,  96  Am. 
Dec.  16? ;  Nelson  v.  Merced  County,  122  Cat 
644.  55  Pac.  421. 
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23.  Same— Court  must  find  intention  of 
legislature  in  the  act  itself. — Nelson  v.  Mer- 
ced County,  122  Cal.  644,  55  Pac.  421. 


24.  Same— General  words  In  statute  moat 
receive  general  construction)  if  there  are 
no  express  exceptions  court  can  create  none. 
— Tynan  v.  Walker,  35  Cal.  634,  640,  95  Am. 
Dec.  152;  Chancellor  Kent  in  Demarest  v. 
Wynkoop,  8  John.  Ch.  (N.  Y.)  129,  8  Am. 
Dec  467. 

25.  "The  same  rule  of  construction  in 
relation  to  statute  of  limitations  which  we 
uniformly  applied  in  all  other  statutes, — 
that  is  to  say,  to  read  it  as  it  is  written, 
without  any  arbitrary  subtraction  or  addi- 
tion to  its  meaning*." — Tynan  v.  Walker,  85 
Cal.  684,  640,  95  Am.  Dec  162. 

See,  post,  SS  1358,  1859  and  notes. 

241.  Same— The  clause  "after  cause  of  ac- 
tion snail  nave  accrued,"  in  our  statute  of 
limitations,  does  not  imply  in  addition  exist- 
ence of  some  person  competent  to  sue. — 
Tynan  ▼.  Walker,  35  Cal.  634,  640,  95  Am. 
Dec  162;  followed  in  Hibernia  Sav.  &  L. 
Soc  v.  Conlin,  67  Cal.  178,  181,  7  Pac  477. 

III.    STATUTES  OP  LIMITATIONS— AS  TO 

GENERALLY. 

27.  As  to  nature  of  limitation  —  Right 
that  may  be  waived. — Statutes  of  limitation 
are  regarded  as  statutes  of  repose  carrying: 
with  them  not  a  right  protected  under  the 
rule  of  public  policy,  but  a  mere  personal 
right  for  the  benefit  of  the  individual, 
which  right  may  be  waived. — Tebbets  v. 
Fidelity  &  Casualty  Co.,  165  Cal.  137.  139,  99 
Pac.  601.  See  on  same  principle  Ellis  v. 
Massachusetts  Mut.  L.  Ins.  Co.,  113  Cal.  612, 
64  Am.  St.  Rep.  373,  45  Pac  988;  Bliss  v. 
Sneath,  119  Cal.  526,  51  Pac.  848;  Wells 
Fargo  Co.  v.  Enrlght,  127  Cal.  669,  60  Pac. 
439;  State  Loan  Co.  v.  Cochran,  180  Cal.  245, 
62  Pac  466,  600. 

As  to  waiver  of  right  under  statute  of 
limitation*  see  pars.  183-187,   this  note. 


28.  Same— Same— As  to  what  constitutes 
a  waiver. — When  a  complaint  fails  to  state 
the  time  of  the  discovery  of  a  fraud  com- 
mitted more  than  three  years  before  the 
commencement  of  the  action,  a  demurrer 
based  upon  the  statute  of  limitations  will 
lie. — Earhart  v.  Churchill,  169  Cal.  728,  147 
Pac  942. 

29.  If  a  complaint  makes  no  allegation 
as  to  when  the  plaintiff  became  of  age,  it 
will  be  presumed  that  each  one  of  them  was 
sui  Juris  for  a  sufficient  length  of  time  to 
allow  the  statute  of  limitations  to  run 
prior  to  the  filing  of  the  complaint — Ear- 
hart  v.  Churchill  Co.,  169  Cal.  728,  147  Pac. 
942. 

80.  Where  the  plaintiff  in  the  trial  of  an 
action  treats  the  defendant's  plea  of  the 
statute  of  limitations  as  sufficient,  he 
thereby  waives  objection  to  it  and  can  not 
be  heard  upon  appeal  to  urge  its  insuffi- 
ciency.— Southern  Pacific  Co.  v.  Santa  Cruz. 
26  Cal.  App.  26,  146  Pac  786. 


31.  Where  the  complaint  in  an  action  to 
recover  the  amount  paid  on  a  note  by  an 
accommodation  maker  alleges  in  effect  a 
cause  of  action  for  money  had  and  received, 
which  upon  its  face  shows  that  it  was 
barred-  by  the  statute  of  limitations,  and 
then  proceeds  to  allege  that  the  defend- 
ant had  renewed  the  indebtedness  by  a 
written  promise  to  pay  the  same,  which  is 
conceded  to  be  insufficient,  the  defendant 
can  not  contend  that  the  findings  and  judg- 
ment should  have  been  in  his  favor,  where 
the  statute  of  limitations  was  not  pleaded 
by  him. — Donovan  v.  Kemper,  26  Cal.  App. 
362,  146  Pac  1044. 

32.  Action  accruing?  after  death— -Suspen- 
sion of  statute, — If  a  cause  of  action  does 
not  accrue  until  after  the  death  of  the  party 
who  would  have  been  entitled  to  sue,  the 
persons  interested  in  his  estate — his  credi- 
tors, heirs,  and  devisees — have  the  full  time 
allowed  by  statute  in  which  to  move  in  the 
matter  and  obtain  a  grant  of  administration 
and  commence  the  action;  and  as  the  statute 
makes  no  exception  postponing  the  running 
of  the  statute  until  the  grant  of  letters  in 
such  cases,  the  courts  can  not  inject  such 
exception  into  the  statute  by  interpretation. 
— Cortelyou  ▼.  Imperial  Land  Co.,  166  Cal. 
14,  134  Pac  981. 

As  to  suspension  of  statutes  of  limitation, 

see  Part  VI,  this  note. 

SS.  Action  against  carrier  for  personal 
Injuries— To  recover  for  loss  of  services  of 
wife,  etc — Subdivision  3  of  section  340. 
post,  prescribing  a  period  of  one  year  as 
the  time  within  which  an  action  may  be 
commenced  "for  injury  to  or  for  the  death 
of  one  caused  by  the  wrongful  act  or  neg- 
lect of  another,"  fixes  the  limitation  for 
the  commencement  of  an  action  by  a  man 
to  recover  damages  for  the  loss  of  the  serv- 
ices of  his  wife  and  for  the  expense  in- 
curred for  her  medical  care,  resulting  from 
personal  injuries  received  by  her,  while 
riding  as  a  passenger  for  hire  on  a  street- 
car operated  by  the  defendant,  which  in- 
juries the  complaint  alleges  were  occasioned 
through  the  negligent  operating  of  the  car. 
— Basler  v.  Sacramento  Elec,  Gas  &  R.  Co., 
166  Cal.  33,  134  Pac.  993. 

84.  Action  by  administrator— >To  recover 
personal  property  wrongfully  taken  after 
decedent's  death. — An  action  to  recover  the 
possession  of  personal  property  belonging 
to  the  estate  of  a  deceased  person,  wrong- 
fully taken  after  his  death,  is  barred  by  the 
provisions  of  subdivision  3  of  section  338  of 
the  Code  of  Civil.  Procedure,  where  not 
brought  within  three  years  after  the  taking, 
although  no  administration  was  had  upon 
the  estate  until  more  than  sixteen  years 
thereafter. — Sullivan  v.  Glllon,  26  Cal.  App. 
421,   147  Pac.   215. 

85.  Book    account    and   account   stated 
Amendment   of   1907   to   section   837,  post- 
Not   applicable,   when. — The   amendment   of 
1907  to  section  337,  post,  extending  the  time 
for   bringing   actions   upon   open   book   ac- 
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counts,  has  no  application  to  a  case  where 
a  statement  of  the  account  has  been  ren- 
dered and  its  correctness  admitted. — Na- 
tional Lumber  Oo.  v.  Tejuna  Valley  Rock 
Co.,  22  CaJ.  App.  726,  186  Pac.  508. 

86.  A  stated  account.  In  the  absence  of 
a  written  promise  to  pay,  creates  a  new 
cause  of  action,  becomes  and  is  an  obliga- 
tion not  founded  upon  an  instrument  in 
writing:,  and  is  therefore  barred  under  sec- 
tion 339,  post,  after  two  years. — National 
Lumber  Co.  v.  Tejuna  Valley  Rock  Co.,  22 
Cal.  App.  726,  186  Pac.  508. 

37.  Same— Open  book  account. — An  ac- 
tion on  an  open  book  account,  commenced 
within  four  years,  is  not  barred  by  the  stat- 
ute of  limitations. — Mercantile  Trust  Co.  v. 
Doe,  26  Cal.  App.  246,  146  Pac.  692. 

88.  An  open  book  account  is  one  which 
is  continuous  or  current,  uninterrupted  or 
unclosed  by  settlement  or  otherwise,  con- 
sisting: of  a  series  of  transactions;  also  one 
In  which  some  item  in  the  contract  is  left 
open  and  undetermined  by  the  parties,  in 
which  sense  it  may  exist  whether  there  be 
but  one  item  or  many. — Mercantile  Trust 
Co.  v.  Doe,  26  Cal.  App.  246,  146  Pac.  692. 

89.  Effect  of  fraud  —  Discovery  of  the 
fraud. — An  action  by  an  attorney  to  recover 
from  another  attorney  the  portion  of  a  fee 
collected  by  the  latter  and  concealed  from 
the  former  is  barred  by  the  statute  of  limi- 
tations if  not  commenced  within  two  years 
after  the  discovery  of  the  fraud,  where  the 
complaint  charges  upon  the  original  liabil- 
ity, and  not  upon  the  fraud. — Boyer  v.  Bar- 
rows, 166  Cal.  757,  138  Pac.  354. 

40.  Equitable  defenses  asserted  by  de- 
fendant—Statute  of  limitation  applicable 
to. — The  statute  of  limitations  is  applicable 
to  defenses  based  upon  an  equitable  cause 
of  action  asserted  by  the  defendant  against 
the  plaintiff. — Bradbury  v.  Higginson,  167 
Cal.  563,  140  Pac.  254. 

41.  Lackes— Rescission  of  contract,  gen- 
erally.— The  plaintiffs  ignorance  of  his 
rights,  as  a  general  rule,  negatives  any 
laches  on  his  part,  but  this  rule  is  subject 
to  the  principal  that  notice  of  facts  and 
circumstances  which  would  put  a  man  of 
ordinary  prudence  and  Intelligence  on  in- 
quiry is  In  the  eye  of  the  law  equivalent  to 
knowledge  of  all  the  facts  which  a  rea- 
sonably diligent  inquiry  would  disclose. 
The  promptitude  necessary  to  escape  the 
estoppel  of  laches  will  depend  on  the  cir- 
cumstances of  the  case.  In  general  the 
right  is  lost  if,  during  the  delay,  conditions 
have  changed  so  that  a  rescission  will 
cause  to  the  other  party  material  loss  which 
he  would  not  have  suffered  if  it  had  been 
demanded  sooner. — Garstang  v.  Skinner,  166 
Cal.  721,  134  Pac.  329. 

As  to  lackes  a-enerally,  see  pars.  4,  11-14, 
132-134,  154,  166,  179,  182,  185,  187.  216,  this 

note. 

42.  The  law  does  not  aid  those  who  thus 
sleep  upon  their  rights  only  to  assert  them 
when   the   thrift  and   enterprise   of   others 


have  made  property,  once  theirs,  valuable 
and  worth  coveting. — Anderson  Co.  v.  Rege- 
nold,  166  Cal.  44,  134  Pac.  999. 

43.  While  It  is  true  that  the  defense  of 
laches  need  not  be  pleaded,  and  that  the 
court  may  In  a  proper  case  deny  relief  sua 
sponte  to  a  seeker  for  relief  in  equity  who 
has  been  guilty  of  laches,  it  Is  also  true 
that  where  the  court's  attention  has  not 
been  In  some  manner  drawn  to  the  subject, 
the  appellant  may  not  first  seek  for  relief 
on  appeal. — Parkslde  Realty  'Co.  v.  Mao- 
Donald,  166  Cal.  426,  187  Pac  21. 

44.  A  person  Is  guilty  of  laches  only 
when  he  has  by  his  own  conduct,  or  negli- 
gence and  delay,  induced  or  suffered  an- 
other to  do  something,  or  abstain  from  do- 
ing something,  whereby  the  latter  might  be 
Injured,  if  the  person  guilty  of  such  delay 
should  be  allowed  to  enforce  his  rights. 
The  doctrine  was  never  intended  to  protect 
the  fraudulent,  but  to  shield  the  innocent. — 
Taber  v.  Bailey,  22  Cal.  App.  617,  185  Pac. 
975. 


48.  Harried  women  — Salts  asTeetlni 
Limitations  applicable  to. — Under  the  com- 
mon law, .  where  upon  marriage  the  legal 
rights  of  a  woman  were  suspended,  the 
statute  of  limitations  for  her  protection 
was  also  suspended  and  not  allowed  to  run 
against  any  cause  of  action  which  might 
have  been  enforced  by  her  except  for  the 
disability  of  marriage.  In  more  modern 
times,  the  wife,  having  been  free  from  any 
of  the  common-law  disabilities  arising  from 
her  marriage,  the  legislatures  have  to  a 
corresponding  extent  provided  that  the  stat- 
ute of  limitations  may  be  made  to  run 
against  her. — Moody  v.  Southern  Pac.  Co., 
167  Cal.  786,  141  Pac.  388. 

45a.  In  this  state,  in  so  far  as  a  married 
woman  is  entitled  to  bring  an  action  with- 
out joining  her  husband,  all  limitations  as 
to  the  time  of  commencement  of  the  action 
may  be  urged  against  her  suit;  but  where 
the  husband  is  a  necessary  party  with  her, 
she  is  deemed  to  be  under  disability  as  to 
the  commencement  of  the  action  and  the 
limitation  of  time  can  not  be  urged. — Moody 
v.  Southern  Pac.  Co.,  167  Cal.  786,  141  Pac. 
388. 

46.  In  an  action  by  a  married  woman  to 
recover  damages  for  personal  injuries  suf- 
fered by  her,  she  is  entitled  to  the  benefit 
of  section  362  of  the  Code  of  Civil  Proced- 
ure, providing  that  "if  a  person  entitled  to 
bring  an  action,  mentioned  In  chapter  8  of 
this  title,  be,  at  the  time  the  action  ac- 
crued, ...  a  married  woman,  and  her 
husband  be  a  necessary  party  with  her  in 
commencing  such  action; — the  time  of  such 
disability  Is  not  a  part  of  the  time  limited 
for  the  commencement  of  the  action."— 
Moody  v.  Southern  Pac.  Co.,  167  CaL  786, 
141  Pac  388. 

47.  Pleadlns;— Demnrrcr— Properly  over- 
rated wken. — A  demurrer  to  a  complaint,  on 
the  ground  that  the  action  Is  barred  by  the 
statute    of    limitations,    is    properly    over- 
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roled  If  the  precise  time  at  which  the  al- 
leged repudiation  by  the  defendant  of  the 
trust  took  place  does  not  appear  on  the 
face  of  the  complaint. — Pavlovich  v.  Pav- 
iovich,  22  Cal.   App.  BOO,  135  Pac.  803. 


rv. 


STATUTES    OP    LIMITATION  —  COM- 
MENCEMENT OP  RUNNING  OP. 

48.  Accrual  of  action — In  feneral. — Right 
of  action  does  not  accrue,  nor  does  the 
statute  begin  to  run  against  a  remainder- 
man until  the  termination  of  the  life  estate 
when  he  becomes  entitled  to  the  possession. 
— Pryor  v.  Winter,  147  Cat  658,  82  Pac.  202. 

As  to  accrual  of  action  against  guarantor 
of  note  and  mortgage,  see,  post,  §  337  and 
note. 

As  to  accrual  of  action  on  interest  cou- 
pon*, see,  post,  §337  and  note. 

As  to  accrual  of  action  on  stockholder** 
liability,  see,  post,  S  359  and  note. 

49.  Same  —  Attorney's  undertaking  in 
case. — As  to  accrual  of  action  on  contract 
whereby  an  attorney  agrees  to  perform  the 
necessary  professional  services  of  a  cause 
and  on  the  appeal  thereof,  on  a  written 
agreement  on  the  part  of  his  client  to  trans- 
fer to  him  one-half  of  the  water-rights  re- 
covered in  the  action,  see  Archer  v.  Harvey, 
164  Cal.  274,  128  Pac.  410. 

See,  also,  par.  67,  this  note;  and,  post, 
J  337  and  note. 

A*  to  attorney**  compensation  under 
term*  of  employment  by  corporation,  see 
par.  69,  this  note. 

S*.  Same  — As  to  premature  commence- 
ment of  action. — An  action  for  damages  for 
breach  of  a  building  contract  held  not  pre- 
maturely brought  because  brought  before 
completion  of  building  by  plaintiff  after 
abandonment  of  same  by  defendant.  The 
cause  of  action  accrued  upon  the  abandon- 
ment of  the  contract  by  defendant. — Bacl- 
galupi  v.  Phoenix  Bldg.  &  C.  Co.,  14  Cal. 
App.  638,  112  Pac.  892. 

51.  Same  —  Same  —  Not  maintainable. — 
Where  proofs  of  loss  were  made  November 
18,  1908,  and  the  policy  introduced  by  plain- 
tiff showed  that  such  loss  was  not  payable 
under  the  terms  of  the  policy  within  sixty 
days  after  such  proof  of  loss,  an  action  com- 
menced on  December  22,  1908,  was  pre- 
mature and  not  maintainable,  no  breach  of 
contract  existing  at  date  of  commencement. 

Irwin   v.  Insurance  Co.  of  N.   A.,  16  Cal. 

App.  145,  116  Pac.  294. 

52.  Same  — On  promissory  note  secured 
by  mortgage — Guarantor's  liability  accrue* 
at  maturity  of  the  note,  regardless  of  the 
exhaustion  of  the  mortgage  security. — 
Woolwine  v.  Storrs,  148  Cal.  9,  82  Pac.  434. 

A*  to  accrual  of  action  on  promissory 
note*,  see  pars.  88,  89,  135,  this  note. 

5S.  Same— Sets  statute  running. — A  cause 
of  action  accrued  sets  the  statute  of  limita- 
tions running;  statute  does  not  begin  to 
run  until  that  time. — Collins  v.  Driscoll,  69 
Cal.  660,  652,  11  Pac.  244;  Leonard  v.  Flynn, 


89  Cal.  535,  542,  23  Am.  St.  Rep.  500,  26  Pac. 
1097;  Swamp  Land  Dist.  v.  Glide,  112  Cal. 
85,  89,  44  Pac  451. 

64.  Cause  of  action  has  not  accrued 
within  meaning  of  statute  of  limitations, 
when  action  may  be  brought  in  equity.  At 
law  cause  of  action  accrues  whenever  there 
is  Injury  for  which  law  has  provided  a 
remedy.  This  is  true,  also,  of  large  class  of 
cases  arising  in  equity,  principally  consist- 
ing of  those  cases  where  there  is  concurrent 
jurisdiction  in  law  and  equity.  But  in  many 
cases  in  equity  this  is  not  true;  as,  for  in- 
stance, between  tenants  in  common.  They 
may  at  any  time  bring  action  for  partition; 
but  fact  that  five  years  have  elapsed  with- 
out their  having  done  so  would  be  no  bar 
to  their  right  of  action.  Same  is  true  in 
regard  to  right  of  action  to  quiet  title  to 
real  estate,  as  in  Arrington  v.  Liscom,  34 
Cal.  865,  action  was  sustained  because  stat- 
ute had  run  against  defendant's  title,  and  of 
course  against  plaintiff's  right  to  maintain 
action,  if  statute  were  applicable  to  it- 
Love  v.  Watkins,  40  Cal.  547,  566,  6  Am. 
Rep.  624. 

56.  Same— Running  of  statute  contingent 
upon  certain  condition. — Where  the  bor- 
rower of  money  promises  to  repay  the  same 
"when  able,"  the  statute  of  limitations  does 
not  begin  to  run  until  the  debtor  becomes 
able  to  pay,  especially  wjiere  it  is  not  sug- 
gested that  the  debtor  was  in  any  way 
derelict  in  his  efforts  to  acquire  the  means 
to  pay  the  debt — Van  Buskirk  v.  Kuhns, 
164  Cal.  472,  129  Pac.  587,  688. 

56.  Where  the  action  Is  for.  money  ad- 
vanced upon  the  promise  to  repay  "when 
able,"  and  the  defendant  pleads  the  statute 
of  limitations,  it  is  Incumbent  upon  the  de- 
fendant to  prove  the  ability  of  his  intes- 
tate to  pay  at  a  period  beyond  the  limits  of 
the  statute,  since  such  plea  is  an  affirmative 
defense. — Van  Buskirk  v.  Kuhns,  164  Cal. 
472,  129  Pac.  587,  688. 

57.  Act  to  be  performed  Precedent  to 
accrual  of  right  of  action. — Where  plain- 
tiffs right  of  action  depends  upon  act  to  be 
performed  by  him,  he  can  not  suspend  in- 
definitely the  running  of  the  statute  of 
limitations  by  delaying  the  performance  of 
the  preliminary  act. — People  et  al.  v.  Magee, 
—  Cal.  App.  — ,  183  Pac.  289. 

As  to  accrual  of  action  on  attorney's  con- 
tract for  performance  of  specified  service* 
in  a  case,  see  par.  49,  this  note. 

58.  Same— Leave  of  court. — Where  the 
right  to  file  a  suit  depends  upon  leave  of 
court  the  delay  In  applying  for  such  leave 
Is  within  the  rule,  and  the  statute  com- 
mences to  run  from  the  accrual  of  the  ac- 
tion and  not  from  the  time  leave  of  the 
court  is  obtained. — People  et  al.  v.  Magee, 
—  Cal.  App.  — ,  183  Pac.  289. 

69.  A  right  of  action  to  recover  instal- 
ments of  rent  under  a  contract  of  lease  was 
barred  where  such  instalments  were  more 
than  four  years  overdue,  notwithstanding 
the  suit  was  against  a  receiver  of  an  in- 
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solvent  bank,  and  leave  of  the  court  was 
a  prerequisite  to  the  bringing:  of  the  ac- 
tion.— People  et  aL  v.  Magee,  —  Cal.  App. 
— ,  183  Pac.  289. 

60.  ,  Accounts— Current* — as  to,  see  par. 
105,  this  note. 

61.  Same— Mutual. — Corporation  can  not 
extend  time  within  which  action  may  be 
brought  against  stockholder  by. — See  pars. 
193,  194,  this  note. 

62.  Same— Partnership, — as  to,  see  pars. 
130-134,  this  note. 

68.  Agreement  to  give  mort*;as;e— Build* 
In*  contract  stipulating:  that  on  comple- 
tion of  building:  provided  for  In  written  con- 
tract, note  and  mortgage  payable  twelve 
months  after  date,  for  balance  due,  it  Is 
duty  of  party  for  whom  building:  is  erected 
to  make  tender  of  same,  and  not  of  contrac- 
tor to  make  demand  therefor,  and  if  they 
are  not  tendered  contractor  may  forthwith 
bring  action;  he  is  not  required  to  wait 
twelve  months  note  was  to  run. — O'Connor 
v.  Dlngley,  26  Cal.  11,  22. 

64.  Sane— The  arronnd*  of  action  will  be 
failure  to  execute  note  and  mortgage  ac- 
cording to  contract,  and  not  his  liability  for 
payment  of  money  for  work,  labor,  etc., 
upon  completion  of  building. — O'Connor  v. 
Dlngley,  supra.  See  Ward  v.  Whitney,  8 
N.  Y.  442;  Lutz  v.  Ely,  3  B.  D.  Smith,  (N.  Y.) 
621;  Hanna  v.  Mills,  21  Wend.  (N.  Y.)  90, 
34  Am.  Dec.  216;  Dutton  v.  Solomson,  3  Bos. 
&  P.  683;  Musser  v.  Price,  4  East  147;  Has- 
kins  v.  Duperoy,  9  East  498;  Brooks  v. 
White,  1  N.  R.  830. 

65.  In  such  case  there  Is  no  difficulty  In 
stating   facts   constituting   plaintiff's   cause 
of  action.     He  can  allege  execution  of  con- 
tract,  Its   terms,   and   subsequent   modifica- 
tion or  deviation  made  by  agreement  or  con- 
sent of  parties,  performance  of  his  part  of 
contract  as  altered  or  affected  by  modifica- 
tions   or    deviations,    non-performance    by 
other   party    of   his   part    of   contract,    and 
damages     thereby     sustained     by    plaintiff. 
All   cases  hold   that  In   all  actions  brought 
in  general  assumpsit,  In  consequence  of  de- 
viation from  terms  of  contract  made  by  con- 
sent  of   parties,   plaintiff  may,   and   should, 
introduce  in  evidence  contract,  and  if  it  has 
not  been  wholly  lost  sight  of  in  services  as 
performed,   rates   and   terms    of   compensa- 
tion  fixed   in   contract   will   be   measure   of 
damages,  so  far  as  same  can  be  traced   In 
performance.    He  must  of  course  prove  per- 
formance of  all  of  his  part  of  contract,  ex- 
cept so  far  as  same  has  been  deviated  from 
by  consent.     Contract  therefore  does  consti- 
tute  basis   of   action,   and    if   there   is   any 
meaning  in  rule  that  evidence  offered  must 
correspond  with  allegations,  there  can  be  no 
question   that,  according  to  rules  requiring 
facts   to   be   stated,   contract  should   be  set 
forth    in    complaint,    together    with    neces- 
sary allegations  of  deviations,  performance, 
etc.,  which  plaintiff  must  prove  Instead   of 
general    allegation    that    defendant    is    in- 
debted to  plaintiff  for  work  and  labor,  etc. 
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O'Connor  v.  Dlngley,  26  Cal.  11,  21.  See 
Jerome  v.  Stebbins,  14  Cal.  467;  Green  v. 
Palmer,  16  Cal.  411,  76  Am.  Dec.  492. 

66.  Agreement  to  pay  money — On  de- 
mand becomes  due  on  date  of  its  delivery, 
and  right  of  action  accrues  thereon  with- 
out previous  demand;  commencement  of  ac- 
tion Is  sufficient  demand.— Halleck  v.  Moss, 
22  Cal.  266,  278.  See  O'Connor  v.  Dingley,  26 
Cal.  11;  Brummaglm  v.  Tallant,  29  Cal.  603, 
606.  89  Am.  Dec.  61.  Del.  Husbands  v.  Vin- 
cent, 6  Har.  268.  Mass.  Dyer  v.  Rich,  42 
Mass.  (1  Met.)  180.  Fed.  Baughan  v.  Gra- 
ham, 42  U.  S.  (1  How.)  220;  Wyman  v.  Fow- 
ler, 3  McL.  C.  C.  467,  30  Fed.  Cas.  747.  Eng. 
Glbbs  v.  Southam,  6  Barn.  &  Ad.  911. 

See  pars.  63-68,  76-77.  106-109.  this  note. 

67.  Same  — Saepe  requisites  —  'The  ssepe 
requisitus  contained  In  writ  is  all  demand 
necessary  to  be  averred,  and  by  a  well- 
known  and  familiar  rule  of  the  law,  no 
other  proof  of  that  averment  is  required." 
—Dyer  v.  Rich,  4     Mass.   (1  Met)  180. 

68.  Same— Statute  of  limitation  begins  to 
run  on  day  of  delivery.— Halleck  v.  Moss. 
22  Cal.  266,  279. 

69.  Attorney9*  compensation— As  to  un- 
der terms  of  a  Is  employment  by  corporation 

(which  may  be  changed  at  any  time),  time 
of  payment  to  depend  upon  time  when  cor- 
poration should  obtain  Judgment  or  com- 
promise payment  of  claim  sued  upon,  and 
its  amount  to  be  controlled  by  amount  re- 
ceived; should  he  be  discharged  without 
cause  he  will  be  entitled  to  recover  amount 
of  money  to  which  he  would  have  been  en- 
titled had  be  been  permitted  to  complete 
entire  service,  but  cause  of  action  for  serv- 
ices does  not  accrue  until  receipt  of  money 
collected  from  defendant,  and  no  suit  for 
breach  of  contract  In  discharge  of  attor- 
ney can  be  maintained  before  that  time. 

Bartlett  v.  Odd  Fellows'  Sav.  Bank.  79  Cal. 
218,  21  Pac  748. 

See,  also,  par.  67,  this  note. 

As    to    compensation    on    undertaking    In 
particular  case,  see  par.  49,  this  note. 

TO.     Same— Payment     out     of     particular 
fund,  see  pars.  127-129,  this  note. 

71.    Bill,  and  notes— Certificate  of  deposit, 

payable  on  demand,  is  of  nature  of  prom- 
issory note  payable  on  demand.— See  par 
86,  this  note. 

.«A!.!°  vromlmmorr  notes,  see  pars.  62.  88, 
89,  136,  this  note. 

n/u  JtmT9m^m9mtimm  time  when  statute 
of  limitations  begins  to  run,  date  on  which 

note  falls  due  is  excluded  in  all  cases 
where  days  of  grace  are  allowed.— Bell  ▼ 
Sackett,  38  Cal.  407,  409. 

See  pars.  88,  89,  this  note. 

78.     Note  does  not  fall  due  until  last  hour 
of  that  day.— Bell  v.  Sackett,  supra;  Brum- 
maglm v.  Tallant,   29  Cal.  603,   606,  89  Am 
Dec.  61;  Cornell  v.  Moulton,  3  Den.   (N.  Y.) 

74.     Note   executed    on   twenty-ninth   dav 
of  February,  1868,  due  twelve  months  after 
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date,  twenty-eighth  day  of  February,  1869, 
falling  on  Sunday,  note  became  due  and 
cause  of  action  accrued  on  February 
twenty-seventh,  and  statute  of  limitations 
began  to  run  from  that  date,  and  an  action 
commenced  on  March  1,  1873,  was  barred  by 
statute  of  limitations. — Hibernia  Sav.  &  I* 
Soc.  v.  O'Grady,  47  Cal.  579,  581. 

78.  Same— Note  payable  on  demand  after 
date,  previous  demand  is  not  condition  pre- 
cedent to  bringing  of  action;  note  when 
executed  is  presently  due,  and  cause  of  ac- 
tion thereon  accrues  with  delivery. — Ziel 
v.  Dukes,  12  Cal.  479,  482. 

76.  Same— Same — Institution  of  salt  la 
sufficient  demand. — Ziel  v.  Dukes,  12  Cal. 
479,  482.  See  Halleck  v.  Moss,  22  Cal.  266, 
278;  Bell  v.  Sackett,  88  Cal.  407,  409. 

77.  Same— Same— Statute    of    limitations 

begins  to  run  on  note  payable  on  demand 
on  day  on  which  it  is  delivered,  unless  en- 
titled to  days  of  grace,  in  which  case  on 
the  last  day  of  grace. — Davis  v.  Eppinger, 
18  Cal.  378,  79  Am.  Dec.  184;  Bell  v.  Sackett, 
38  Cal.  407,  410;  Presbrey  v.  Williams,  15 
Mass.  193;  Cornell  v.  Moulton,  3  Den.  (N.  Y.) 
12. 

78.  Same— Interest  payable  monthly,  and 

if  not  so  paid  whole  to  become  due  and  pay- 
able immediately  upon  such  default,  right 
of  action  does  not  accrue,  and  statute  does 
not  begin  to  run  until  maturity  of  the  note. 
— Belloc  v.  Davis,  88  Cat  242,  251;  Mason 
v.  Luce,  116  Cal.  232,  236,  48  Pac.  72;  Rich- 
ards v.  Daley,  116  Cal.  336,  48  Pac.  220. 
Iowa.  Watts  v.  Creighton,  85  Iowa  154,  52 
N.  W.  12.  N.  Y.  Canfleld  v.  Westcott, 
5  Cow.  270;  Stuyvesant  v.  Davis,  9  Paige  Ch. 
427.  Tex.  Williams  v.  Talbot,  16  Tex.  1. 
Fed.  Moline  Plow  Co.  v.  Webb,  141  U.  S. 
616,  36  L.  ed.  879,  12  Sup.  Ct.  Rep.  100;  Rich- 
ardson v.  Warner,  28  Fed.  343.  Ens;.  Doe  ex 
dem.  Bryan  v.  Bancks,  4  Barn.  &  Aid.  409. 

79.  "This  clause  in  note,  providing  for 
forfeiture  of  credit  on  default  in  payment 
of  interest,  was  inserted  for  sole  benefit  of 
creditor;  and  lie  might  waive  it  or  not,  at 
his  election.  .  .  .  Defendants  are  es- 
topped from  alleging  that  their  own  de- 
fault had  effect  to  shorten  credit  for  which 
note  stipulates;  and  particularly  when 
creditor  has  waived  default  by  accepting 
payment  of  interest.  If  it  were  otherwise, 
perfectly  solvent  debtor,  owing  debt  pay-  ■ 
able  at  remote  period,  with  interest  payable 
monthly,  or  at  other  stated  periods,  might 
shorten  credit  to  statutory  time  of  four 
years  by  wilfully  declining  to  pay  first  in- 
stalment of  interest,  provided  note  con- 
tained clause  similar  to  that  in  this  case." 
r— Belloc  v.  Davis,  38  Cal.  242,  251. 

80.  This  would  convert  statute  of  limita- 
tions from  statute  of  repose  into  one  of  op- 
pression and  fraud. — Belloc  v.  Davis,  38  Cal. 
242,  251. 

81.  Same— Same— English  doctrine  criti- 
cised.— Rule  laid  down  in  Hemp  v.  Garland, 
4  Q.  B.  519,  3  Gale  *  David,  402,  45  Eng. 
C.  L.  619,  criticized  in  Belloc  v.  Davis,  38 


Cal.  242,  252,  253.  In  English  case,  Garland, 
in  settlement  of  antecedent  indebtedness  to 
Hemp,  agreed  to  pay  it  in  thirteen  quarterly 
instalments,  with  interest,  and  thereupon 
gave  him  cognovit,  in  which  it  was  pro- 
vided that  if  default  should  be  made  in 
payment  of  any  or  either  of  instalments,  or 
interest  thereon,  or  any  part  thereof.  Hemp 
should  be  at  liberty  to  enter  up  judgment. 
on  warrant  of  attorney,  for  all  that  should 
then  remain  unpaid  of  entire  debt,  in  like 
manner  as  if  all  periods  for  payment  of  in- 
stalments had  expired  by  effluxion  of  time. 
Garland  paid  several  instalments,  and  died, 
leaving  remainder  unpaid.  After  his  death, 
action  was  brought  against  his  administra- 
tor to  compel  payment  of  remaining  instal- 
ments, and  statute  of  limitations  was 
pleaded  as  defense.  On  trial,  it  appeared 
that  all  instalments  except  last  three  were 
barred  by  statute;  and  question  was 
whether  these  three  were  also  barred,  be- 
cause first  default  had  happened  more  than 
six  years  (the  statutory  time)  before  com- 
mencement of  action,  and  court  held  that 
whole  wero  barred,  on  ground  that  under 
the  warrant  of  attorney  plaintiff  might 
have  commenced  his  action  for  whole  on 
happening  of  first  default,  and  that  his 
cause  of  action  accrued  at  that   time. 

82.  Bond  of  Indemnity— Aaralnst  dtnifci 
—To  saerlll  to  save  him  harmless  from  "all 
damages,  expense,  costs,  and  charges," 
which  he  might  sustain  by  reason  of  sale 
of  or  retention  of  property  claimed  by  third 
person,  levied  upon  under  writ  of  execu- 
tion, cause  of  action  does  not  accrue,  and 
statute  of  limitations  does  not  begin  to  run 
until  sheriff  has  been  compelled  to  pay,  and 
has  actually  paid  such  damages. — Lott  v. 
Mitchell,  32  Cal.  23,  24;  Oaks  v.  Scheifferly, 
74  Cal.  478,  480,  16  Pac.  252. 

83.  Same  —  Aaralnat  liability- To  sheriff 

or  other  officer  levying  execution,  where 
bond  indemnifies  against  "liability  for  dam- 
ages," etc.,  cause  of  action  accrues,  and 
statute  of  limitations  commences  to  run  as 
soon  as  judgment  has  been  recovered 
against  officer. — McBeth  v.  Mclntyre,  57  Cal. 
49.  See  Jones  v.  Childs,  8  Nev.  121;  Chace. 
Admr.  v.  Hinman,  8  Wend.  (N.  Y.)  452. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §  2778 
and  note. 

84.  Same— Aaralnst  loss  on  resale  of  cor- 
porate stocks, — as  to,  see  pars.  91,  109,  this 
note. 

8ft.  Certificate  of  deposit— Payable  on  de- 
mand—Nature of  instrument  is  that  of  a 
promissory  note. — Brum  mag  im  v.  Tallant. 
29  Cal.  503,  505,  89  Am.  Dec  61.  See  Conn. 
Kilgore  v.  Bulkley,  14  Conn.  362.  Gn.  Carey 
v.  McDougald,  7  Ga.  84.  111.  Bank  of  Peru 
v.  Farns  worth,  18  111.  563;  Laughlin  v. 
Marshall,  19  111.  390.  Iowa.  Johnson  v. 
Barney,  1  Iowa  531.  N.  Y.  Bank  of  Orleans 
v.  Merrill,  2  Hill  296.  Fed.  Miller  v.  Aus- 
ten, 54  U.  S.  (13  How.)  218,  14  L.  ed.  119. 

86.  Chattel*— Implied  warranty  of,  sold 
by  one  in  possession,  action  for  breach  ac- 
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crues,  and  statute  of  limitations  begins  to 
run,  when  vendee  is  disturbed  in  his  pos- 
session.— Gross  v.  Kierski,  41  Cal.  Ill,  116. 
See  Linton  v.  Porter,  31  111.  107;  Vibbard  v. 
Johnson,  19  John.  (N.  Y.)  77;  Case  v.  Hall, 
24  Wend.  (N.  T.)  102,  88  Am.  Dec.  185; 
Word  v.  Cavin,  38  Tenn.  (1  Head)  506,  507. 


performance  of  contract.  Cause  of  ac- 
tion held  barred  by  statute  of  limitations. 
—Pearls  v.  Covillaud,  6  Cal.  617,  621;  65 
Am.  Dec.  543. 


87.  Commissioner's  fees  On  partition— 
In  Judgment  of  probate  court  for  and  mak- 
ing: it  lien  upon  property,  statute  begins  to 
run  as  soon  as  Judgment  is  entered,  and  it 
can  not  be  executed  after  five  years  from 
entry  thereof. — Cortez  v.  Superior  Court 
San  Francisco,  86  Cal.  274,  278,  21  Am.  St. 
Rep.  37,  24  Pac.  1011.  See  White  v.  Clark, 
8  Cal.  513. 

88.  Computation  of  time  —  Maturity  of 
promissory  note*  —  In  computing:  the  time 
constituting:  the  period  embraced  within  the 
statute  of  limitations,  the  day  of  the  ma- 
turity of  the  obligation  sued  upon  should 
be  excluded. — First  Nat.  Bank  v.  Ziegler,  24 
Cal.  App.  503,  141  Pac.  938. 

See  pars.  72-74,  this  note. 

As    to    promissory    notes    generally,    see 

pars.  52,  135,  this  note. 

88a.  An  action  on  a  promissory  note, 
dated  April  12,  1908,  and  made  payable  "on 
demand  after  date,"  commenced  on  the 
twelfth  day  of  April,  1912,  is  not  barred  by 
the  four-year  statute  of  limitations,  frac- 
tions of  days  not  being;  considered  and  the 
day  of  maturity  (assumed  to  be  the  day  of 
the  making;  of  the  note)  being:  excluded  in 
computing;  the  period  Of  limitation. — First 
Nat  Bank  v.  Ziegler,  24  Cal.  App.  603,  141 
Pac.  938. 

89.  A  promissory  note  due  one  day  after 
date  becomes  barred  four  years  after  ma- 
turity, under  section  337  of  the  Code  of 
Civil  Procedure. — In  re  Blankenship,  220 
Fed.  895. 

90).  Contract  of  sale— Breacn— -Action  to 
recover  purchase-money  under  contract  of 
sale  and  purchase  not  requiring:  demand  for 
deed,  and  not  stipulating:  for  repayment  on 
failure  to  convey,  upon  breach  cause  of  ac- 
tion accrues  on  date  of  last  payment  on  ac- 
count of  purchase-price,  and  statute  of 
limitations  begins  to  run  from  that  date. — 
Thomas  v.  Pacific  Beach  Co.,  116  Cal.  136, 
142,  46  Pac.  899. 

91.     Same  —  Same  —  Corporate  stocks— To 

be  Issued,  must  be  delivered  within  reason- 
able time,  after  which  purchaser,  having: 
paid  purchase-price,  can  demand  his  money 
back,  and  on  such  demand  cause  of  action 
arises. — See  par.  91,  this  note. 

02.  Same  — Action  for  specific  perform- 
ance—Under contract  of  sale  of  lands  pur- 
chase-price of  which  was  paid  in  note  of 
four  months,  deed  to  be  delivered  on  pay- 
ment of  note;  deed  tendered  at  maturity  of 
note  and  payment  of  note  demanded  and 
refused;  purchaser  three  years  afterwards 
tendered  amount  of  note  and  interest  and 
demanded  deed,  which  was  refused;  two 
years  thereafter  he  began  action  for  specific 


OS.  Same  —  Same  —  Demand  being? 
•ary  to  put  adverse  party  in  default,  he  can 
not  indefinitely  and  unnecessarily  extend 
bar  of  statute  by  deferring  such  demand, 
but  must  make  it  within  reasonable  time. — 
Thomas  v.  Pacific  Beach  Co.,  supra.  See 
Bills  v.  Silver  King:  Min.  Co.,  106  Cal.  9,  21, 
89  Pac.  48;  Meherin  v.  San  Francisco  Pro- 
duce Ex.,  117  Cal.  215,  217,  48  Pac.  1074. 
Iowa.  Hintrager  v.  Traut,  69  Iowa  746,  27 
N.  W.  807;  Prescott  v.  Gonser,  84  Iowa  176, 
179;  Baker  v. 'Johnson  Co.,  33  Iowa  151. 
Mien.  Palmer  v.  Palmer,  36  Mich.  487,  494, 
24  Am.  Rep.  610.  Mas*.  Codman  v.  Rogers, 
27  Mass.  (10  Pick.)  112,  119.  Pa.  Steele  v. 
Steele,  25  Pa.  St.  154. 

See  pars.  105-109,  this  note. 

j  P4.  Corporation*  —  Action  atralnst  stock* 
Bolder*. — Although  this  section  provides 
that  statute  shall  begin  to  run  after  course 
of  action  accrued,  it  ia  held  that  actions 
against  stockholders  of  corporation  to  en- 
force their  liability  are  barred  in  three 
years  after  the  debt  was  created  whether 
cause  of  action  has  accrued  or  not. — Red- 
ington  v.  Cornwell,  90  Cal.  49,  63,  27  Pac. 
40;  Hunt  v.  Ward,  99  Cal.  612,  614,  84  Pac. 
885. 

96.  Reason  for  this  would  seem  to  be 
because  such  obligation  is  creature  of  stat- 
ute and  not  of  contract. — Green  v.  Beck- 
man,  59  Cat  646;  Moore  v.  Boyd,  74  Cal.  167, 
171,  15  Pac.  670;  Redington  v.  Cornwell,  90 
Cal.  49,  63,  27  Pac.  40;  Hunt  v.  Ward,  90 
Cal.  612,  614,  84  Pac.  336.  See  N.  Y.  Corn- 
ing v.  McCullough,  1  N.  T.  47;  Seymour  v. 
Sturgess,  26  N.  T.  184.  N.  J.  Salt  Lake  City 
Nat  Bank  v.  Hendrickson,  40  N.  J.  L. 
(11  Vr.)  62.  Fed.  Terry  v.  Little,  101  U.  S. 
26  L.  ed.  864. 

See,  post,  S  659  and  note. 

96.  Corporation  can  not  by  mutual  ac- 
count or  promissory  note  extend  period  of 
liability  of  stockholder  beyond  three  years 
from  date  debt  was  contracted. — Redington 
v.  Cornwell,  90  Cat  49,  63,  27  Pac.  40. 


•7.     Same— Action    to    recover    dividend* 

accrues  on  refusal  of  corporation  to  pay, 
and  statute  of  limitations  begins  to  run 
from  that  date. — Bills  v.  Silver  King  Min. 
Co.,  106  Cat  9,  89  Pac.  48. 

98.     Same— Aetlon  to  recover  stock  to  be 

Issued,  where  price  has  been  paid  and  there 
is  breach  by  failure  to  deliver. — See  pars. 
91,  109,  this  note. 

90.  Coupons  and  bond  of  irrigation  dis- 
trict—Time wltbin  whieb  action  must  be 
commenced  must  be  within  the  four-year 
period  of  limitation  from  the  date  when 
the  respective  coupons  or  bonds  were  by 
their  terms  made  due  and  payable. — Curtis 
V.  Rialto  Irr.  Dist.,  —  Cal.  App.  — ,  187  Pac. 
117. 

See,  also,  post,  §  887  and  note. 
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100.  Banc  Same— Interest  coupon*— In- 
dependent obligation. — In  the  absence  of 
any  provision  to  the  contrary  in  the  bond 
itself,  or  in  the  instrument  securing;  its  pay- 
ment, Interest  coupons  are  independent  ob- 
ligations and  the  right  of  action  accrues 
thereon  at  maturity,  the  statute  beginning 
to  run  against  the  bondholder  on  that  date. 
— California  Safe  D.  &  T.  Co.  v.  Sierra  Val- 
ley R.  Co.,  158  Cal.  692,  112  Pac.  272. 

101.  Covenant  —  Indemnifying;  against 
loss  Upon  sale  of  stock,  and  agreeing  to 
"make  good  the  deficiency  on  demand  af- 
ter said  sale,"  action  for  deficiency  ac- 
crues upon  sale  of  stock  without  previous 
demand. — Halleck  v.  Moss,  22  CaL  266,  278, 
279. 

See  pars.  66-68,  76-77,  106-108,  this  note. 

1*2.  Same— As  to  quantity  of  land  con- 
veyed by  grantor  is  personal  covenant  not 
running-  with  land;  is  broken  as  soon  as 
made,  and  cause  of  action  then  accrues  and 
statute  of  limitations  begins  to  run. — Sal- 
mon v.  Vallejo,  41  Cal.  481,  484. 

163.  Same— Of  seisin,  or  that  grantor  has 
lawful  right  to  convey,  or  that  land  is  free 
from  encumbrance,  is  personal  covenant 
which  does  not  run  with  land,  and  when 
broken  is  broken  as  soon  as  made,  and  right 
of  action  then  accrues  and  statute  begins 
to  run. — Salmon  v.  Vallejo,  41  Cal.  481,  484. 

104.  Same  — To  convey. — Where  vendor 
covenants  in  deed  of  conveyance  to  procure 
reconveyance  to  himself  of  such  portions  of 
demised  lands  as  he  had  theretofore  con- 
veyed to  others,  or  to  convey  land  of  equal 
value,  etc.,  covenant  is  broken  on  his  fail- 
ure to  secure  such  reconveyance  or  to  con- 
vey such  other  lands  within  reasonable 
time,  and  statute  begins  to  run  on  such 
breach. — Vance  v.  Pena,  41  CaL  686,  692. 

10ft.  Current  aceonnt  —  Cause  of  action 
os  accrues  on  date  of  last  Item.— See,  post, 
I  344  and  note. 

100.  Demand— As  a  condition  precedent 
to  accrual  of  cause  of  action  on  promissory 
note  payable  on  demand. — See  pars.  75-77, 
this  note. 

107.  Same— As    to    when    to    fee    made. — 

Demand  being  necessary  to  accrual  of  ac- 
tion, such  demand  must  be  made  within 
reasonable  time. — See  par.  98,  this  note. 

108.  Where  A  and  B  entered  into  agree- 
ment to  buy  and  sell  on  their  joint  account 
certain  mining  stocks,  A  to  advance  all 
capital  required  and  B  to  pay  one-half  of 
money  so  advanced,  with  interest,  A  to 
hold  stocks  as  security  for  his  advances,  no 
time  being  specified  within  which  repay- 
ment was  to  be  made,  an  offer  to  account 
and  demand  for  repayment  by  A  is  neces- 
sary before  cause  of  action  accrues  against 
B  and  before  statute  of  limitations  starts  to 
run  in  his  favor. — Hill  v.  Haskin,  42  Cal. 
159. 

100.  Same  —  Same  —  Sale  of  corporate 
stock— To  be  Issued  must  be  delivered 
within  a  reasonable  time;  on  failure  to  de- 


liver, purchaser,  having  paid  purchase- 
price  of  stock,  can  demand  of  vendor  re- 
payment of  same,  and  on  such  demand 
cause  of  action  accrues,  and  statute  of  limi- 
tations begins  to  run,  but  not  until  that 
time. — Rose  v.  Foord,  96  Cal.  152,  30  Pac. 
1114. 

110*  Dividends— Action  to  recover,  ac- 
crues on  refusal  to  pay. — See  par.  97,  this 
note. 

111.  Ejectments-Party  brought  In— Bar 
Intervenes,  when. — In  ejectment,  party 
brought  in  as  additional  defendant  may 
claim  benefit  of  statute  of  limitations  on 
date  when  he  was  brought  into  proceedings; 
he  is  nof  restricted  to  date  on  which  suit 
was  brought. — Lawrence  v.  Ballou,  50  Cal. 
258,  264. 

112,  Same  — State  lands  —  Statute  runs 
from  Issuance  of  patent* — In  action  to  re- 
cover state  lands,  cause  of  action  does  not 
accrue,  and  statute  of  limitations  does  not 
begin  to  run,  until  date  of  Issuance  of  pat- 
ent.— Gardiner  v.  Miller,  47  Cal.  570;  Hagar 
v.  Spect,  48  Cal.  406;  Galindo  v.  Witten- 
meyer,  49  CaL  12;  Manly  v.  Howlett,  55  Cal. 
94,  98;  Dorn  v.  Baker,  96  Cal.  206,  209,  31 
Pac.  87. 

See  pars.  S  and  4,  this  note. 

IIS.  Same  —  Same  —  Holder  under  tax- 
title  of  state  school  lands  sold  for  delin- 
quent taxes  assessed  against  holder  of  cer- 
tificate of  purchase  has  only  equitable  title 
of  applicant,  and  statute  of  limitations,  in 
action  of  ejectment  against  such  tax- title 
holder,  does  not  begin  to  run  until  patent 
Issues  to  holder  of  such  certificate  or  his 
assignee. — Dorn  v.  Baker,  96  Cal.  206,  209, 
21  Pac.  37. 

114.  Fraud— la  conveyance  of  land*  stat- 
ute begins  to  run  on  date  of  discovery  of 
fraud. — Castro  v.  Geil,  110  Cal.  292,  52  Am. 
St.  Rep.  84,  42  Pac.  804. 

See  pars.  115,  228,  this  note. 

115.  Fraudulent  deed  Action  to  cancel 
accrues,  when. — Fraudulent  deed  to  land 
purchased  at  execution  sale,  purchaser's 
right  of  action  for  cancelation  accrues  on 
receiving  sheriff's  deed,  and  from  that  date 
statute  of  limitations  runs. — Hager  v. 
Shlndler,  29  CaL  47,  60. 

110.  Guaru'lan— Rents  and  moneys— Neg- 
lect to  sue  for* — Guardian  receiving  rent 
or  other  moneys  belonging  to  his  ward,  if 
heir  neglects  to  bring  action,  either  at  law 
or  in  equity,  within  statutory  period  he  is 
barred. — Locke y  v.  Lockey,  Prec.  Ch.  518, 
quoted  in  Kane  v.  Bloodgood,  7  John.  Ch. 
(N.  Y.)  90,  91,  11  Am.  Dec.  417. 


117.  Implied  warranty— In  sale  of  chat- 
tels.— Statute  begins  to  run,  when. — See  par. 
86,  this  note. 

118.  Injunction  —  Possible  Injury— From 
exercise  of  prescriptive  right. — The  statute 
does  not  commence  to  run  until  actual  In- 
Jury.  Hence,  suit  is  not  necessary  to  ask 
for  an  injunction  against  such  possible  in- 
Jury,  as  a  protection  from   the  bar  of  the 
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etatute. — Galbreath    v.    Hopkins,    159    Cat 
303,  113  Pac.  174. 

119.  Interest  coupon*  —  Payable  oat  of 
particular  fund, — as  to  when  statute  begins 
to  run,  see  par.  128,  this  note. 

120.  Same— No  provision  for, — a*  to,  see 

par.  129,  this  note. 


bonds  and  providing*  for  payment  of  interest 
coupons. — Freehill  v.  Chamberlain,  65  Cal. 
603,  4  Pac.  646. 


121.  Juaarmeat— Action  on — Statute 
against,  when. — Limitation  of  action  on 
judgment  does  not  begin  to  run  from  date 
of  its  entry,  but  when  it  becomes  final, — 
that  is,  until  after  time  allowed  for  appeal 
has  passed, — and  if  appeal  is  taken,  not 
until  final  determination  of  that  appeal. — 
Feeney  v.  Hinckley,  184  Cal.  4£7,  66  Pac. 
580.  See  Hills  v.  Sherwood,  83  Cal.  474,  479; 
Gill  more  v.  American  Cent.  Ins.  Co.,  66  Cal. 
63,  2  Pac.  882;  Harris  v.  Barn  hart,  97  Cal. 
646,  82  Pac.  689;  Naftzger  v.  Gregg,  99  Cal. 
88,  87  Am.  St.  Rep.  28,  33  Pac.  757;  In  re 
Blythe's  Estate,  99  Cal.  472,  84  Pac.  108; 
Story  v.  Story  &  I.  C.  Co.,  100  Cal.  41,  34 
Pac.  671;  Brown  v.  Campbell,  100  Cal.  636, 
38  Am.  St.  Rep.  314,  35  Pac.  483.  Sea  Webb 
v.  Buckelew,  82  N.  Y.  556,  660. 


Same  — For  commissioner's  fees  In 
partition—Bar  intervenes,  when, — as  to 
when  statute  begins  to  run,  see  par.  87,  this 
note. 

12S.  Money— Agreement  to  pay  on  de- 
mand, becomes  due,  when. — See  pars.  66-68, 
this  note. 


124.  Same— Overpaid  In  settlement  of  ac- 
count, owing  to  mistake  in  the  account, 
statute  of  limitations  begins  to  run  against 
action  to  recover  when  plaintiff  had  means 
of  knowledge  of  mistake. — Shain  v.  Sreso- 
vlch,  104  Cal.  402,  406,  38  Pac.  61. 

125.  Means  of  knowledge  is  equivalent 
to  knowledge. — Shain  v.  Sresovich,  104  Cal. 
402,  405,  38  Pac.  61.  See  Wood  v.  Carpenter, 
101  U.  S.  136,  25  L.  ed.  807;  Ware  v.  Galves- 
ton City  Co.,  146  U.  S.  102,  116,  86  L.  ed.  904, 
13  Sup.  Ct.  Rep.  33. 

126.  Mortgage— Agreement  to  give— De- 
mand not  necessary* — as  to  generally  see 
pars.  63-65,  this  note. 

Aa  to  demand  generally  and  when  re- 
quired, see  pars.  106-109,  this  note. 

127.  Municipal  bonds  —  Payable  oat  of 
particular  fund— Statnte  may  be  pleaded, 
when. — Payment  provided  for  out  of  par- 
ticular fund  or  in  particular  way,  debtor 
can  not  plead  the  statute  of  limitations 
without  showing  that  nartlcular  fund  has 
been  provided,  or  method  pursued. — Sawyer 
v.  Colgan,  102  Cal.  283,  292,  86  Pac.  580. 
See  Underhill  v.  Sonora,  17  Cal.  172;  Free- 
hill  v.  Chamberlain,  65  Cal.  603,  4  Pac.  646; 
County  of  Lincoln  v.  Lunlng,  138  U.  S.  629, 
33  L.  ed.  766,  10  Sup.  Ct.  Rep.  868. 

128.  Same  —  Interest  coupons  —  Payable 
oat  of  particular  fund. — Interest  coupons 
payable  as  fast  as  money  comes  into  treas- 
ury from  special  designated  sources,  stat- 
ute does  not  commence  to  run  against  cou- 
pons until  money  is  received  in  treasury  in 
accordance   with   terms   of  act  authorising 


Same  —  Same— Payment  nnprovlded 
for. — Where  no  provision  is  made  for  pay- 
ment of  interest  coupon  of  municipal  bonds, 
statute  of  limitations  does  not  begin  to  run 
against  them  until  funds  for  their  payment 
are  provided. — Sawyer  v.  Colgan,  102  Cal. 
288,  292,  36  Pac.  680. 


ISO.  Partnership  accounts— As  to  when 
statute  supervenes. — Partnership  accounts 
must  be  settled,  affairs  wound  up,  and  bal- 
ance due  agreed  upon  before  cause  of  ac- 
tion accrues  and  statute  of  limitations  is 
set  in  motion. — Hendy  v.  March,  75  Cal.  566, 
670,  17  Pac.  702. 


181.  Same— Failure  to  demand  account- 
ing within  reasonable  time,  may  set  statute 
in  motion  and  estop  partner  to  press  claim 
he  would  have  had  had  he  exercised  due 
diligence.  Thus  where  A  and  B  agreed  in 
Pennsylvania  in  1852  that  A  should  pro- 
vide funds  and  B  to  go  to  California,  into 
mining  regions  or  elsewhere  and  engage  in 
mining  or  other  business,  remain  eighteen 
months,  or  a  longer  period,  as  he  might 
arrange  by  letter,  and  return  to  Pennsyl- 
vania, and  on  his  return  he  was  to  give  A 
half  of  all  he  had  made  while  in  California. 
It  was  further  agreed  that  in  case  he  died 
or  did  not  return,  that  A  was  still  to  have 
half  of  all  he  made.  B  did  not  return,  but 
accumulated  some  valuable  property  and 
died  in  1886,  never  having  accounted,  and 
no  account  ever  having  been  demanded.  On 
suit  for  half  of  his  accumulations  under 
above  agreement,  court  held  that  A  should 
have  demanded  accounting  within  reason- 
able time  after  lapse  of  eighteen  months 
(no  other  period  having  been  arranged  by 
letter),  and  having  failed  to  do  this  the 
claim  was  barred  by  statute  of  limitations. 
West  v.  Russell,  74  Cal.  644,  16  Pac.  392. 

182.  Same— Same— Stale  claim  will  not  be 
enforced  in  court  of  equity,  although  no 
statute  of  limitation  applies. — Bell  v.  Hud- 
son, 73  Cal.  285,  287,  14  Pac.  791.  See  111. 
Groenendyke  v.  Coffeen,  109  111.  825,  829. 
N.  J.  Stout  v.  Seabrook,  30  N.  J.  Eq.  (3  Stew.) 
187,  189.  N.  Y.  Matter  of  Neilley,  95  N.  T. 
382,  390.  Ya.  Harrison  v.  Gibson,  23  Gratt. 
212.  Wis.  Sheldon  v.  Rockwell,  9  Wis.  168., 
181,  76  Am.  Dec.  265.  Fed.  McKnight  v.  Tay- 
lor, 42  U.  S.  (1  How.)  161,  168,  11  L.  ed. 
86;  Harwood  v.  Cincinnati  &  C.  A.  R.  Co., 
84  U.  S.  (17  Wall.)  78,  81,  21  L.  ed.  668;  Sul- 
livan v.  Portland  &  K.  R.  Co.,  94  U.  S.  806, 
811,  24  L.  ed.  324;  Godden  v.  Kimmel,  99 
TJ.  S.  201.  25  L.  ed.  431. 

Aa  to  laebea  generally,  see  pars.  4,  41-44, 
154,  155,  182,  185,  187,  215,  this  note. 

138.  "We  do  not  found  our  judgment 
upon  presumption  of  payment,  for  it  is  not 
merely  on  presumption  of  payment,  or  in 
analogy  to  the  statute  of  limitations,  that 
court  of  chancery  refuses  to  lend  Its  aid  to 
stale  demands.  There  must  be  conscience, 
good  faith,  and  reasonable  diligence  to  call 
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Into  action  powers  of  court.  In  matters  of 
account,  where  they  are  not  barred  by  act 
of  limitations,  courts  of  equity  refuse  to 
interfere  after  considerable  lapse  of  time, 
from  considerations  of  public  policy,  and 
from  difficulty  of  doing:  entire  Justice  when 
original  transactions  have  become  obscure 
by  time,  and  evidence  may  be  lost" — Taney, 
C.  J.,  in  McKnight  v.  Taylor,  42  U.  S. 
(1  How.)  161,  168,  11  L.  ed.  86. 

134.  Principal  foundation  of  doctrine  as 
to  stale  claims  are  acquiescence  and  lapse 
of  time;  but  other  circumstances  will  be 
taken  into  consideration.  Thus,  it  is  mate- 
rial circumstance  that  claim  was  not  made 
until  after  death  of  those  who  could  have 
explained  transaction. — Bell  v.  Hudson,  73 
Cal.  285,  288,  14  Pac.  791.  See  Mick.  German- 
American  Sem.  v.  Kiefer,  43  Mich.  106,  111, 
4  N.  W.  636.  N.  J.  Barnes  v.  Taylor,  27 
N.  J.  Eq.  (12  C.  B.  Gr.)  269.  N.  Y.  Mooers 
v.  White,  6  John.  Ch.  360.  Tenn.  Bolton  v. 
Dickens.  4  Lea  669.  577.  Va.  Hatcher  v. 
Hall,  77  Va.  573,  578. 

135.  Promissory  notes— As  to  date  when 
came  of  action  on  accrue*  and  statute  be- 
gins to  run  against,  see  pars.  72-74,  this 
note. 

Sec  also  bills  and  no  tea,  this  note,  pars. 
71-81,  this  note. 

136.  Same— Corporation  can  not  toll  stat- 
ute by  giving;. — Corporation  can  not  extend 
time  within  which  action  may  be  brought 
by  giving:. — See  par.  194,  this  note. 

137.  Remainderman  —  Statute  of  limita- 
tions begins  to  run  against  action  by, 
wnen.—  See,  post,  8  318,  note  par.  178. 

138.  Reward— Offered  for  information- 
Action  on  barred,  when. — Reward  offered 
for  information  leading  to  arrest  and  con- 
viction of  persons  guilty  of  designated  of- 
fense, right  of  action  accrues  on,  and  stat- 
ute of  limitations  begins  to  run  from,  date 
of  trial  and  conviction. — Ryer  v.  Stock- 
well.  14  Cal.  134,  138,  73  Am.  Dec.  684. 

139.  Tax  •  liens  —  Action  to  foreclose— 
When  barred. — Actions  to  foreclose  tax- 
liens  are  not  governed  by  provisions  of 
above  and  succeeding  sections,  but  by 
§  3716  of  the  Political  Code. — Lewis  v.  Roth- 
child,  92  Cal.  625,  629,  28  Pac.  805. 

See  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  5  3716 
and  note. 

140.  But  this  case  is  to  be  regarded  in 
light  of  facts  in  that  case. — City  of  San 
Diego  v.  Higgins,  115  Cal.  170,  172,  46  Pac. 
923. 

141.  An  action  to  recover  municipal 
taxes  is  governed  by  section  338,  post,  re- 
specting action  upon  liability  created  by 
statute,  and  is  barred  in  three  years  after 
right  of  action  accrues. — City  of  San  Diego 
v.  Higgins,  116  Cal.  170,  J72,  46  Pac.  923. 

142.  Trusts  and  trustees-— Accrual  of  ac- 
tion—When statnte  hcains  to  ran. — See 
pars.  213,  228,  this  note. 

As  to  trusts  and  trustees,  see,  also,  Part 
VIII,  this  note. 


143.  A  trustee  of  an  involuntary  trust 
need  not  repudiate  it  in  order  that  the 
statute  should  begin  to  run. — Earhart  v. 
Churchill,  169  Cal.  728,  147  Pac.  942. 

144.  An  action  to  establish  a  trust  In 
real  property,  brought  by  certain  children 
of  the  estate  of  a  deceased  person  and 
based  upon  the  asserted  fraud  of  the  ad- 
ministrator in  conducting  the  sale  of  the 
property,  is  barred  by  the  statute  of  limi- 
tations, where  the  sale  took  place  and  the 
deed  to  the  purchaser  was  of  record  more 
than  thirteen  years  prior  to  the  commence- 
ment of  the  action,  and  there  is  no  allega- 
tion that  the  plaintiffs  were  not  at  all 
times  fully  aware  of  such  facts,  notwith- 
standing the  administrator  was  also  the 
guardian  of  the  plaintiffs  and  had  never 
been  discharged. — Earhart  v.  Churchill,  169 
Cal.  728,  147  Pac.  942. 

145.  The  statute  of  limitations  does  not 
begin  to  run  against  an  action  to  enforce  a 
voluntary  and  continuing  trust  until  the 
trustee  repudiates  It. — Arnold  v.  Loomis, 
170  Cal.  95,  148  Pac.  518. 

V.     STATUTES    OF   LIMITATION — EF- 
FECT OF. 

As  to  who  may  plead  statnte  of  limita- 
tions, see  note  104  Am.  St.  Rep.  742. 

146.  As  to,  on  Jurisdiction  of  court — In 
ordinary  cases. — Statutes  of  limitation  never 
deprives  court  of  Jurisdiction,  even  in  cases 
where  it  is  defense  to  action  or  proceeding. 
—Ex  parte  Tyler,  107  Cal.  78,  83,  40  Pac.  33. 

147.  Same— In  disbarment  proceedings. — 

Same  principle  which  authorizes  court  to 
entertain  charges  against  attorney  of  vio- 
lating his  professional  duties,  irrespective 
of  any  civil  or  criminal  proceedings  against 
him,  renders  bar  of  statute  of  limitations 
against  civil  or  criminal  immaterial,  in  pro- 
ceedings to  disbar. — Ex  parte  Tyler,  107  Cal. 
78,  83,  40  Pac.  33. 

See,  ante,  9  287  and  note. 

148.  A  shield,  and  not  a  sword.  Is  stat- 
ute of  limitations;  means  of  defense,  and 
not  weapon  of  attack. — Grant  v.  Burr,  54 
Cal.  298,  300. 

140.  Distinguishing i  Arrington  v.  Lis- 
com,  34  Cal.  365. 

ISO.  A  source  of  title  to  land,  where  party 
has  been  in  possession  for  period  which  un- 
der statute  of  limitations  vests  in  him  title 
thereto. — Grattan  v.  Wisrsrins.  23  Cal.  16,  36: 
Le  Roy  v.  Rogers,  30  Cal.  229,  234,  89  Am. 
Dec.  88;  Arrington  v.  Liscom,  34  Cal.  365, 
370,  94  Am.  Dec.  722;  Morris  v.  De  Cells,  51 
Cal.  55.  See  Ala.  Newcombe  v.  Leavitte,  22 
Ala.  631.  Ga.  Wynn  v.  Lee,  6  Ga.  217.  Ky. 
Chiles  v.  Jones,  4  Dana  479,  483.  Me.  In- 
habitants of  School  Dist.  v.  Benson,  31  Me. 
381,  384.  N.  Y.  Jackson  ex  dem.  Wright  v. 
Dieffendorf,  3  John.  269;  Jackson  ex  dem. 
Klock  v.  Rightmyre,  16  John.  314,  327;  Jack- 
son ex  dem.  Gee  v.  Oltz,  8  Wend.  440,  442. 
Ohio.  Thompson  v.  Green,  4  Ohio  St.  216,  223. 
Pa.  Moore  v.  Luce,  29  Pa.  St.  260.  72  Am.  Dec. 
629;   Pederick   v.  Searle,   5  Serg.   &  R.   236, 
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239.  8.  C.  Drayton  v.  Marshall,  1  Rice  Bq. 
878,  886,  83  Am.  Dec.  84.  Fed.  Jackson  ex 
dem  Bradstreet  v.  Huntington,  30  U.  S. 
(5  Pet.)  402,  438,  8  L.  ed.  170;  Lefflngwell  v. 
Warren,  67  U.  S.  (2  Black)  599,  605,  17  L.  ed. 
261.  Bag.  Taylor  v.  Horde,  1  Burr.  119; 
Barnlsh  v.  Thompson,  7  Durnf.  &  E.  (7  T.  R.) 
492;  Stokes  v.  Berry,  2  Salk.  421;  Beckford 
v.  Wade,  17  Ves.  87. 


151.  Amendment  of  pleading*— Setting;  up 
atatute— Discretion  of  coort. — The  court  has 
discretion  to  permit  the  defendant  to  amend 
his  plea  of  the  statute  of  limitations  by  des- 
ignating the  particular  subdivision  of  the 
section  of  the  Code  of  Civil  Procedure  as 
the  one  upon  which  he  relies. — St.  Paul  Title 
&  T.  Co.  v.  Stensgaard,  162  Cal.  178,  180,  121 
Pac.  731.  See  Lilly-Bracket  Co.  v.  Sonne- 
mann,  157  Cal.  196,  106  Pac.  715;  Trower  v. 
San  Francisco,  157  Cal.  769,  109  Pac.  617. 

See,  post,  5  387  and  notes;  9  340  and  note. 

182.  Same—  Effect  of— Where  there  Is  no 
attempt  to  stnte  n  new  cause  of  action  in 

an  amended  complaint,  but  merely  the  addi- 
tion of  matters  essential  to  make  the 
original  cause  of  action  complete,  the 
amendment,  though  made  after  the  expira- 
tion of  the  period  of  limitation,  relates  back 
to  the  time  of  the  commencement  of  the  ac- 
tion.— Ruiz  v.  Santa  Barbara  Gas  &  Electric 
Co.,  164  Cal.  188,  128  Pac.  830,  333. 

153.  Where  a  complaint  attempting  to 
set  up  a  cause  of  action  given  by  the  stat- 
ute to  the  personal  representative  of  the 
deceased,  where  his  death  is  caused  by  the 
wrongful  act  or  neglect  of  another,  is  de- 
fective in  that  It  fails  to  allege  that  the 
deceased  left  any  heir,  an  amended  com- 
plaint curing  this  defect  filed  after  the 
time  allowed  for  bringing  such  an  action 
will  not  be  considered  as  setting  up  a  new 
cause  of  action,  but  will  relate  back  to  the 
commencement  of  the  action. — Ruiz  v.  Santa 
Barbara  Gas  *  Electric  Co.,  164  Cal.  188, 
128   Pac.    830,   833. 

154.  Defense  of  Inches— Sometimes  sns- 
talned,  although  the  period  of  delay  is  less 
than  that  provided  by  the  statute  of  limi- 
tation. Mere  lapse  of  time  less  than  statu- 
tory period  of  limitation  will  not  bar  ac- 
tion for  equitable  relief  unless  the  delay 
under  the  circumstances  has  been  such  as 
to  justify  the  presumption  that  the  defend- 
ant may  have  been  prejudiced  thereby. — 
Shiels  v.  Nathan,  12  Cal.  App.  604,  619,  108 
Pac.   84. 

As  to  Inenes  generally,  see  pars.  4,  11-14, 
132-184,  165,  179,  182,  186,  187,  215,  this  note. 

158.     Same— Ignorance  of  eanse  of  notion. 

Where  an  action  to  set  aside  an  executor's 
sale  was  not  brought  until  twenty  years 
after  plaintiff  had  reached  her  majority  and 
more  than  thirty-three  years  after  the  sale 
had  taken  place  to  an  innocent  purchaser 
for  value,  it  was  held  that  the  action  was 
barred  under  the  provisions  of  sections  1573 
and  1574,  post,  providing  that  no  action 
could  be  brought  to  set  aside  an  executor's 
sale  unless  commenced  within  three  years 
after  final  settlement,  or  within  three  years 


after  discovery  of  the  grounds  for  setting 
it  aside,  or  within  three  years  after  the  re- 
moval of  a  legal  disability.  It  appeared 
that  plaintiff  had  not  discovered  that  the 
sale  had  taken  place  until  shortly  before 
the  commencement  of  her  action,  but  it  was 
held  that  Inasmuch  as  the  fact  should  have 
been  ascertained  from  an  examination  of 
the  records,  that  her  long  delay  would  not 
be  excused. — Bagley  v.  City  and  County  of 
San  Francisco,  19  Cal.  App.  255,  125  Pac. 
931. 

188.  Dent — Not  extinguished  by  — As  to 
generally. — Debt  not  extinguished  by  run- 
ning of  statute  of  limitations,  nor  is  pay- 
ment to  be  presumed  therefrom;  statute 
simply  bars  remedy;  it  is  merely  statute 
of  repose. — McCormick  v.  Brown,  36  Cal. 
180,  184,  96  Am.  Dec.  170;  Sichel  v.  Carrillo, 
42  Cal.  493,  498;  Grant  v.  Burr,  64  Cal.  298; 
Booth  v.  Hoskins,  75  Cal.  271,  276,  17  Pac. 
225;  Zellerbach  v.  Allen  berg,  99  Cal.  57,  33 
Pac.  786,  789. 

See  par.  180,  this  note. 

167.  "The  fact  that  debt  is  barred  by 
statute  of  limitations  in  no  way  releases 
debtor  from  his  moral  obligation  to  pay  it.*' 
— Booth  v.  Hoskins,  76  Cal.  271,  276,  17  Pac. 
225. 

158.  If  an  obligation  has  not  been  paid* 
it  is  still  an  indebtedness,  whether  barred 
by  the  statute  or  not.  Statutes  of  limita- 
tions are  statutes  of  repose;  they  do  not  ex- 
tinguish the  debt  but  only  bar  the  remedy. 
—Powell  v.  Petch,  166  Cal.  829,  186  Pac.  55. 

188.  Same— Same— New  promise  enforce- 
able, the  moral  obligation  arising  upon  orig- 
inal contract,  binding  in  foro  conscientie? 
notwithstanding  bar  of  statute,  being  con- 
sideration for  such  new  promise. — McCor- 
mick v.  Brown,  86  Cal.  180,  184,  95  Am.  Dec. 
170;  Sichel  v.  Carrillo,  42  Cal.  498,  498.  See 
Bulger  v.  Roche,  28  Mass.  (11  Pick.)  36,  22 
Am.  Dec.  59;  Lincoln  v.  Battelle,  6  Wend. 
(N.  Y.)  475,  485;  Townsend  v.  Jemison,  60 
U.  S.  (9  How.)  407,  418,  18  L.  ed.  194. 

160.  But  to  have  that  effect  acknowledg- 
ment must  be  direct,  distinct,  unqualified, 
and  unconditional  admission  of  debt  which 
party  Is  liable  to  and  willing  to  pay. — Mc- 
Cormick t.  Brown,  supra;  Farrell  v.  Pal- 
mer. 86  Cal.  187,  192;  see  Conn.  De  Forest 
v.  Hunt,  8  Conn.  179,  185.  Ky.  Harrison  v. 
Handley,  1  Bibb.  448;  Bell  v.  Rowland,  1 
Hardin  801,  8  Am.  Dec.  729.  N.  H.  Russell 
v.  Copp,  5  N.  H.  154.  N.  Y.  Sands  v.  Gels- 
ton,  16  John.  611.  Pa.  Jones  v.  Moore,  6 
Blnn.  678,  6  Am.  Dec  428;  Berghaus  v.  Cal- 
houn, 6  Watts  219.  Fed.  Bell  v.  Morrison, 
26  U.  S.  (1  Pet)  351,  7  L.  ed.  174. 

181.  Same— Same  —  Same  —  Acknowledg- 
ment or  new  promlae. — The  acknowledg- 
ment of  a  debt,  in  contemplation  of  section 
860,  post,  providing  for  the  taking  of  con- 
tracts out  of  the  operation  of  the  statute 
of  limitations,  must  be  a  distinct,  unquali- 
fied, unconditional  recognition  of  an  obliga- 
tion for  which  the  person  making  such 
admission  is  liable. — Powell  v.  Petch,  168 
Cal.  829,  186  Pac.  56. 
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162.  A  letter  written  by  a  debtor  to  his 
creditor  after  the  bar  of  the  statute  of 
limitations  had  attached  to  the  debt,  mak- 
ing; inquiry  as  to  the  status  of  the  "indebt- 
edness/* and  requesting  information  as  to 
its  condition,  is  insufficient  evidence  of  an 
admission  of  the  debt,  or  of  a  new  contract 
to  take  the  Indebtedness  out  of  the  statute 
of  limitations. — Powell  v.  Petch,  166  Cal. 
329,  139  Pac.  56. 

163.  An  acknowledgment  or  new  promise 
which  will  take  a  case  out  of  the  operation 
of  the  statute  of  limitations  must  be  a 
distinct  and  unconditional  admission  of  the 
debt  which  the  party  Is  liable  for  and  will- 
ing to  pay,  or  a  direct  and  unqualified 
promise  to  pay  the  amount  of  the  indebted- 
ness. If  the  acknowledgment  is  complete, 
the  law  will  supply  the  promise  to  pay; 
and  if  the  Instrument  itself  contain  a  suf- 
ficient promise,  no  further  acknowledgment 
of  the  debt  Is  required.  —  Outwaters  v. 
Brownlee,  22  CaL  App.  585,  186  Pac  800. 

164.  There  must  be  a  clear  and  definite 
acknowledgment  of  the  debt,  a  specifica- 
tion of  the  amount  due,  or  a  reference  to 
something  by  which  such  amount  can  be 
definitely  and  certainly  ascertained. — Out- 
waters v.  Brownlee,  22  Cal.  App.  685,  136 
Pac.  300. 

166.  The  new  promise,  which  will  remove 
the  bar  of  the  statute,  must  be  general 
and  unqualified.  It  must  be  a  promise  to 
enforce  which  an  action  will  lie,  and  gen- 
erally an  agreement  to  transfer  a  desig- 
nated deposit  or  other  personal  property 
can  not  be  enforced. — Outwaters  v.  Brown- 
lee, 22  CaL  App.  686,  185  Pac  800. 

166.  An  Instrument  dated  and  signed  by 
a  person  since  deceased,  stating  that  he  has 
a  certain  amount  of  money  on  deposit  at  a 
named  bank  which  at  his  death  he  wishes 
paid  to  a  designated  person  "for  kindness 
she  has  shown  me  during  my  lifetime,  and 
she  is  to  pay  all  my  funeral  expenses  and 
just  debts,"  Is  not  such  an  acknowledgment 
of  an  indebtedness  to  her  or  promise  to  pay 
as  will  remove  the  bar  of  the  statute  of 
limitations.  —  Outwaters  v.  Brownlee,  22 
Cal.  App.  686,  185  Pac.  300. 

167.  Under  section  860,  post,  a  writing 
signed  by  the  party  to  be  charged,  con- 
taining an  acknowledgment  of  the  existence 
of  an  indebtedness,  is  sufficient  to  take  the 
Indebtedness  out  of  the  operation  of  the 
statute  of  limitations  and  make  It  enforce- 
able as  from  the  date  of  the  acknowledg- 
ment.— In  re  Blankenship,  220  Fed.  396. 

168.  An  Insolvent,  who  is  intending  to  go 
through  bankruptcy,  may  make  an  acknowl- 
edgment of  an  existing  indebtedness,  the 
right  to  recover  which  is  barred  by  the 
statute  of  limitations,  so  as  to  take  the 
indebtedness  out  of  the  operation  of  the 
statute  and  permit  it  to  become  the  basis 
of  a  provable  claim  in  bankruptcy. — In  re 
Blankenship,  220  Fed.  395. 

109.  Same — Same  Basse— Bxpre—  agree, 
meat  to  pay  dent* — A  party  who  expressly 


agrees  to  pay  a  particular  debt  which  the 
person  contracting  with  him  admits  that  he 
owes  to  a  third  party  can  not  thereafter 
be  heard  to  say  that  the  debt  is  not  owing, 
and  much  less  should  he  be  permitted  to 
urge  that,  while  the  debt  was  once  due 
from  the  person  with  whom  he  has  con- 
tracted, the  statute  of  limitations  has  in- 
tervened to  prevent  its  collection. — Davis 
v.  Davis,  19  Cal.  App.  797,  127  Pac.  1051, 
1062. 


170.  Same— Same  —  Property  pledged  to 
secure  Not  recoverable. — Property  pledged 
to  secure  debt  barred  by  statute  of  limita- 
tions can  not  be  recovered  until  debt  it  was 
pledged  to  secure  has  been  paid. — Grant  v. 
Burr,  54  CaL  298;  Spect  v.  Spect,  88  Cal. 
487,  26  Pac.  203,  13  L.  R.  A.  137;  Zellerbach 
v.  Allenberg,  99  Cal.  67,  83  Pac.  786. 

171.  Where  legal  title  to  land  has  been 
conveyed  to  trustee  to  secure  debt,  title 
and  power  of  trustee  to  sell  for  purpose 
of  payment  are  not  affected  by  expiration 
of  period  prescribed  to  bar  debt,  and  court 
of  equity  will  not  interfere  to  enjoin  sale 
under  deed  of  trust. — Grant  v.  Burr,  64  Cal. 
298,   801. 

172.  A  debt  is  not  satisfied  or  extin- 
guished by  mere  lapse  of  time.  The  statute 
bars  the  remedy  only,  and  does  not  extin- 
guish, or  even  impair,  the  obligation  of  the 
debtor.  It  is  available  solely  as  a  defense, 
and  can  never  be  asserted  as  a  cause  of 
action,  or  as  conferring  a  right  of  action. 
Hence,  although  the  principal  debt  may 
be  barred  by  the  statute,  and  the  lien  of 
the  mortgage  or  pledge  thereby  extin- 
guished, the  pledgeor  can  not  assert  such 
fact  as  the  basis  of  an  action  for  the  pos- 
session of  the  property  pledged,  nor  can 
the  mortgageor  of  real  property  successfully 
allege  it  in  an  action  to  quiet  his  title 
against  the  mortgagee,  or  maintain  eject- 
ment against  his  mortgagee  in  possession 
(dictum). — Puckhaber  v.  Henry,  152  Cal. 
423,  98  Pac.  114.  See  Grant  v.  Burr,  54  Cal. 
298;  Booth  v.  Hoskins,  75  Cal.  271,  276,  17 
Pac.  225;  DeCazara  v.  Orena,  80  Cal.  132, 
22  Pac.  74;  Spect  v.  Spect,  88  Cal.  437,  22 
Am.  St.  Rep.  314,  26  Pac  203;  Brandt  v. 
Thompson,  91  Cal.  458,  462,  27  Pac.  763; 
Hooper  v.  Young,  140  Cal.  274,  280,  98  Am. 
St.  Rep.  66,  74  Pac.  140;  Burns  v.  Hiatt,  149 
Cal.  617,  117  Am.  St.  Rep.  157,  87  Pac.  196. 

178.  Eotoppel  to  plead  statute  — As  to 
wnen  Intervenes. — Where  the  defendant  ac- 
cepted the  benefits  of  a  contract,  and  by 
her  actions  and  those  of  her  husband,  as 
her  agent,  lulled  the  plaintiff  into  an  as- 
sumed security  and  caused  him  to  postpone 
foreclosure  of  a  mortgage  until  the  expira- 
tion of  the  period  mentioned  in  their  agree- 
ment she  could  not  then  pursue  the  ad- 
vantage ordinarily  available  to  a  litigant 
under  the  statute  of  limitations. — Phillips 
v.  Phillips,   163  Cal.  539,   127  Pac.  346. 

Aa  to  estoppel  by  eondnet  to  plead  wtatute, 
by  eondnet  not  amounting  to  fraud  or  to 
express)  waiver,  see  note  9  Ann.  Cas.  755. 
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As    to    estoppel    to    plead    the    statute    of 
limitations,  see  note  95  Am.  St.  Rep.  411. 


174.  Equitable  as  well  as  legal  aetloi 
Are  subject  to  provisions  of  statute  of  lim- 
itations.— Love  v.  Watklns,  40  Cal.  547,  664, 
568,  6  Am.  *Rep.  624;  Kane  v.  Bloodgood,  7 
John.  Ch.   (N.  Y.)  90,  91,  11  Am.  Dec.  417. 

See  pars.   221-226,  this  note. 

175.  Statute  of  limitations  in  this  state 
applies  equally  to  suits  in  equity  and  to 
actions  at  law. — Lord  v.  Morris,  18  Cal. 
482,  486;  Boyd  v.  Blankman,  29  Cal.  19, 
44,  87  Am.  Dec.  146;  Castro  v.  Geil.  110  Cal. 
292,  52  Am.  St.  Rep.  84,  42  Pac.  804.  See 
Dominguez  v.  Dominguez,  7  Cal.  424,  427, 
holding:  plaintiff's  right  to  recover  barred 
by   the   Mexican   statute   of  limitations. 

176.  "The  statute  of  limitations  in  this 
state  differs  essentially  from  statute  of 
James  I,  and  from  statutes  of  limitation  in 
force  in  most  of  the  other  states.  Those 
statutes  apply  in  their  terms  only  to  par- 
ticular legral  remedies,  and  hence  courts  of 
equity  are  said  not  to  be  bound  by  them, 
except  in  cases  of  concurrent  jurisdiction. 
In  other  cases  courts  of  equity  are  said  to 
act  merely  by  analogy  to  statutes,  and  not 
in  obedience  to  them.  Those  statutes  as 
general  thing  also  apply,  so  far  as  actions 
upon  written  contracts  not  of  record  are 
concerned,  only  to  actions  upon  simple  con- 
tracts,— that  is,  contracts  not  under  seal, 
— fixing  the  limitation  at  six  years,  and 
leaving  actions  upon  specialties  to  be  met 
by  the  presumption  established  by  rule  of 
common  law  that  after  lapse  of  twenty 
years  claim  has  been  satisfied.  .  .  .  The  case 
is  entirely  different  in  this  state.  Here  stat- 
ute applies  equally  to  actions  at  law  and 
suits  in  equity.  It  Is  directed  to  subject- 
matter  and  not  to  form  of  action,  or  forum 
in  which  action  is  prosecuted.  Nor  is  there 
any  distinction  in  limitation  prescribed  be- 
tween simple  contracts  In  writing  and  spe- 
cialties."—Lord  v.  Morris,  18  Cal.  482,  486. 

177.  Thus  in  action  for  breach  oi  con- 
tract it  matters  not  whether  simple  dam- 
ages are  sought,  and  thus  action,  at  law  be 
brought,  or  specific  performance  be  desired 
and  suit  in  equity  be  commenced;  proceed- 
ing in  either  case  must  be  commenced 
within  period  named  in  the  statute. — Pearls 
v.  Covlllaud,  6  Cal.  617,  65  Am.  Dec.  543; 
Lord  v.  Morris,  18  Cal.  482,  487. 

178.  Finding  —  That  aetlon  barred  —  Er- 
roneous, whca. — A  finding  in  an  action  on  a 
promissory  note  that  the  cause  of  action  is 
barred  by  the  statute  of  limitations,  when 
the  statute  has  not  been  pleaded,  Is  reversi- 
ble error.  —  United  States  Nat.  Bank  v. 
Jones,  24  Cal.  App.  514,  141  Pac.  1073. 

As  to  waiver  of  statute  by  failure  to 
plead  the  bar  of,  see  pars.  183-187,  this  note. 

179.  Laches  Not  eousldered  when  bar  In- 
voked.— The  doctrine  of  laches,  as  applied 
in  equity  causes,  need  not  be  considered 
where   bar  of  statute  of  limitations   is  in- 


voked.— Castro    v.    Geil,    110    Cal.    292,    296, 
52  Am.  St.  Rep.  84,  42  Pac.  804. 

As  to  laches  generally,  see  pars.  4,  11-14, 
41-44,  134,  154,  155,  182,  185,  187,  215,  this 
note. 


180.  Payment   not  presumed— -From 
nlng  of  statute. — McCormick    v.   Brown,    36 
Cal.  180,  184,  95  Am.  Dec.  170. 

See  pars.  157,  158,  this  note. 

181.  Plea  to  merits— As  waiver  of  bar  of 
statute. — When  defendant  pleads  that  the 
action  is  barred  by  the  statute  of  limita- 
tions, he  is  answering  to  the  merits,  and 
when  he  makes  such  answer  after  his  de- 
fault is  set  aside,  it  is  error  for  the  court 
to  strike  it  out. — Lilly-Brackett  Co.  v.  Son- 
nemann,  157  Cal.  192,  197,  106  Pac.  715. 

As  to  waiver  of  bar  of  statute  by  failure 
to  plead,  see  par.  184,  this  note. 

182.  Stale  claims— Not  enforced,  when. — 

Stale  claims  will  not  be  enforced  in  equity 
where  period  of  limitation  has  passed,  but 
statute  does  not  apply.  This  is  on  ground 
that  equity  follows  law  in  cases  where  stat- 
ute of  limitations  is  invoked,  but  they  are 
not  always  governed  by  this  rule. — Domin- 
guez    v.    Dominguez,    7    Cal.    424,    427. 

As  to  laches  generally,  see  pars.  4,  11-14. 
41-44,  132-134,  154,  155,  179,  185,  187,  215. 
this  note. 

183.  Waiver  of  privilege— As  to  gener- 
ally.— Statutes  of  limitation  are  regarded 
as  statutes  of  repose,  carrying  with  them 
not  a  right  protected  under  the  rule  of  pub- 
lic policy,  but  a  mere  personal  right  for  the 
benefit  of  the  individual  which  may  be 
waived. — Tebbets  v.  Fidelity  &  Casualty  Co. 
of  New  York,  155  Cal.  137,  139,  99  Pac.  501. 

As  to  waiver  of  bar  by  pleading  to  mer- 
its, see  par.  181,  this  note. 

As  to  waiver  of  statute  of  limitations  by 
personal  representative,  see  note  Ann.  Cas. 
1912A,  6. 

184.  Same— By  failure  to  plead  statute. — 

Even  though  an  action  may  be  barred  by 
a  certain  statute,  a  party  by  failing  to 
plead  such  statute  will  be  deemed  to  have 
waived  any  right  to  rely  on  the  provision 
of  the  statute. — Archer  v.  Harvey,  164  Cal. 
274,   128   Pac.  410,   412. 

As  to  waiver  of  statutory  bar  by  plead- 
ing to  merits,  see  par.  181,  this  note. 

185.  Same  — Laches. — It  is  well  settled 
that  the  defense  of  laches  need  not  be 
pleaded,  but  that  when  it  appears  from 
the  evidence  that  the  seeker  of  relief  in 
equity  has  been  guilty  of  laches,  the  court 
will  deny  such  relief  sua  sponte  without 
any  pleading. — Suhr  v.  Lauterbach,  164  Cal. 
691,    130   Pac.   2,   3. 

As  to  laches,  see  pars.  4f  11-14,  41-44,  132- 
134,  164,  169,  182,  187,  215,  this  note. 

186.  It  U  well  settled  that,  entirely  inde- 
pendent of  any  statutory  period  of  limita- 
tions, stale  demands  will  not  be  aided  where 
the  claimant  has  slept  upon  his  rights  for 
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so   long:   a    time,    and    under   such    clrcum-      against  stockholder  for   liability   for  debts 


stances  as  to  make  it  inequitable  to  enter 
upon  inquiry  as  to  the  invalidity  thereof. 
Where  such  is  the  condition  the  demand  is, 
in  a  court  of  equity,  barred  by  laches.  As 
has  often  been  said,  there  is  no  artificial 
rule  as  to  the  lapse  of  time  or  circum- 
stances which  will  justify  the  application 
of  the  doctrine.  Each  case  as  it  arises 
must  necessarily  be  determined  by  its  own 
circumstances.  In  order  to  bar  a  remedy 
because  of  laches,  there  must  appear,  in  ad- 
dition to  mere  lapse  of  time,  some  circum- 
stances from  which  the  defendant  or  some 
other  person  may  be  prejudiced,  or  there 
must  be  such  lapse  of  time  that  it  may 
be  reasonably  supposed  that  such  prejudice 
will  occur  if  the  remedy  is  allowed. — Suhr 
v.  Lauterbach,  164  Cal.  591,  130  Pac.  2,  3. 

187.  In  an  action  to  set  aside  a  deed  on 
the  ground  of  duress  and  undue  influence, 
evidence  held  to  show  that  plaintiff  was 
not  guilty  of  laches  in  waiting  one  year, 
nine  and  one-half  months  before  suing:  to 
rescind. — Suhr  v.  Lauterbach,  164  Cal.  591, 
130    Pac.    2. 

VI.     STATUTES    OF    LIMITATION- 
SUSPENSION  OF  STATUTE. 

188.  Administrator  —  A*   to   generally. — 

Not  appointed  for  estate  of  decedent  at  time 
cause  of  action  against  decedent  accrued, 
statute  of  limitations  does  not  begin  to  run 
until  after  appointment  and  qualification. — 
Smith  v.  Hall,  19  Cal.  85;  In  re  Bullard  116 
Cal.  365,  48  Pac.  219;  Hibernia  S.  &  L.  Soc. 
v.  Boland,  145  Cal.  627,  79  Pac.  365;  Heeser 
v.  Taylor,  1  Cal.  App.  619,  82  Pac.  977. 

189.  Same  —  Power    suspended  „  for    time 

does  not  suspend  running  of  statute  of  limi- 
tations as  to  time  within  which  execution 
on  judgment  for  payment  of  money  may 
be  Issued. — Dorland  v.  Hanson,  81  Cal.  202, 
15  Am.  St.  Rep.  44,  22  Pac.  552. 

190.  Agreement  In  writing*— -Not  to  sue 
nntll  particular  event. — Agreement  in  writ- 
ing not  to  sue  upon  particular  demand  held 
by  him  until  happening  of  particular  event, 
this  agreement  will  suspend  running  of 
statute  until  that  event  occurs. — Smith  v. 
Lawrence,  38  Cal.  24,  29,  99  Am.  Dec.  344. 

An  to  agreement  between  parties  chang- 
ing period  of  limitation,  see  pars.  205,  206, 
this  note. 

191.  Same  —  On  foreclosure  —  Agreement 
not  to  sell  after  obtaining  judgment,  on 
condition  that  he  may  enter  in  possession 
of  mortgaged  property  and  apply  rents  and 
profits  towards  satisfaction  of  amount  due, 
this  will  suspend  the  running  of  statute  of 
limitations  during  such  period. — Frink  v. 
Le  Roy,  49  Cal.  814.  321. 


192.  Appeal— Suspend*  running  of  stat- 
ute nntll  the  appeal  is  heard  and  deter- 
mined.— See  para.  197,  198,  this  note. 

193.  Corporation  —  Carrying  mutual  ac- 
count—Does     not    toll    statute     in    action 


of  corporation. — See  par.  193,  this  note. 

194.  Same  — Giving  promissory  note  — 
Does  not  toll  statute. — Giving  of  promissory 
note  by  corporation  does  not  suspend  stat- 
ute of  limitations  until  maturity  of  note  in 
action  against  stockholder  to  enforce  his 
liability  for  debts  of  corporation. — See  pars. 
94-96,  this  note. 

195.  Disability — Does  not  stop  running  of 

statute,  when. — Castro  v.  Geil,  110  Cal.  292, 
297,  52  Am.  St.  Rep.  84,  42  Pac.  804. 
See  par.  203,  this  note. 

196.  Piling  complaint  —  Counter-claim — 
Statute  interrupted  as  to,  whether  arising 
out  of  the  transaction  set  forth  in  com- 
plaint and  connected  with  subject-matter  of 
action,  or  founded  upon  and  arising  out  of 
separate  and  distinct  contract  or  matter. — 
Perkins  v.  West  Coast  L.  Co.,  120  Cal.  27, 
52  Pac.  118;  McDougald  v.  Hulet,  13*  Cal. 
154,  64  Pac.  278. 

197.  Foreclosure— Appeal  from  Judgment 

of  foreclosure  suspends  running  of  statute 
of  limitations  against  right  of  foreclosure. 
— Hutchinson  v.  Ainsworth,  73  Cal.  452,  456, 
2  Am.  St.  Rep.  823,  15  Pac.   82. 

198.  Right  to  redeem  being  reciprocal 
with  right  to  foreclose,  and  barred  at  same 
time  (see  par.  16,  this  note),  an  appeal  will 
also  stop  running  of  statute  against  right 
to  redeem. 

199.  Grantee  of  mortgaged  premises— Ab- 
sence from  state— Effect  on  statute  as  to 
subsequent  grantee. — The  running  of  the 
statute  of  limitations  in  favor  of  a  subse- 
quent grantee  of  mortgaged  premises  is  not 
suspended  by  absence  from  the  state  or  by 
any  other  act  of  the  original  owner  or 
mortgageor. — Redondo  Improvement  Co.  v. 
O'Shaughnessy,  168  Cal.  323,  143  Pac.  538. 

200.  Such  principle  is,  however,  inappli- 
cable where  both  the  subsequent  grantee 
and  the  original  mortgager  remain  out  of 
the  state.  —  Redondo  Improvement  Co.  v. 
O'Shaughnessy,  168  Cal.  323,  143  Pac.  538. 

201.  Same  —  Unrecorded  deed  —  Statute 
run*    against    claimant    under*    when. — The 

statute  of  limitations,  however,  can  not  be- 
gin to  run  in  favor  of  one  claiming  under 
an  unrecorded  conveyance  as  against  a 
mortgage  given  subsequent  to  the  execu- 
tion and  delivery  of  the  conveyance,  for  a 
valuable  consideration,  which  is  first  duly 
recorded,  In  the  absence  of  actual  notice  of 
the  conveyance  to  the  holder  of  the  mort- 
gage, until  such  conveyance  is  recorded. — 
Redondo  Improvement  Co.  v.  O'Shaughnessy, 
168  Cal.  323,  143  Pac.  538. 

202.  Where,  however,  the  grantee  is  not 
a  prior  grantee,  and  therefore  as  to  him 
no  question  can  arise  of  the  good  faith 
of  the  mortgagee  in  accepting  his  mort- 
gage, the  rule  is  inapplicable,  for  the  rights 
of  such  a  subsequent  grantee  as  against 
the  mortgagee  arise  only  from  the  recorda- 
tion which  the  law  prescribes,  and  not  from 
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mere  notice. — Redondo  Improvement  Co.  v. 
O'Shaughnessy,  168  Cal.  323,  143  Pac.  638. 

203.  Minor  heirs— Inheriting  from  third 
person  through  their  parents,  who  remained 
in  life  some  time  after  statute  of  limita- 
tions started  to  run,  can  not  set  up  tneir 
minority  to  stop  running  of  statute. — Castro 
v.  Geil,  110  Cal.  292,  297,  52  Am.  St.  Rep. 
84,  42  Pac.  804.  See  McLeran  v.  Benton,  73 
Cal.  329,  2  Am.  St.  Rep.  814,  14  Pac.  879; 
Alvarado  v.  Nordholt,  96  Cal.  116,  80  Pac. 
211. 

See  par.   195,  this  note. 

204.  Order  staying  proceedings  on  Judg- 
ment—Does not  stop  rnnntng  statute,  when. 

— Order  staying  proceedings  upon  judgment 
and  order  of  sale  does  not  suspend  running 
of  statute  of  limitations  for  enforcement  of 
judgment. — Solomon  v.  Maguire,  29  Cal.  227, 
287;  Dorland.v.  Hanson,  81  Cal.  202,  16  Am. 
St.  Rep.  44,  22  Pac.  662;  Cortes  v.  Superior 
Court,  86  Cal.  274,  278,  21  Am.  St.  Rep.  87, 
24  Pac.  1011. 

VII.     STATUTES   OF  LIMITATION- 
CHANGE  OF  PERIOD  OF 
LIMITATION. 


enlng  time  of  limitation.  —  No  distinction 
can  be  made  upon  the  ground  of  public  pol- 
icy between  the  right  of  a  party  to  waive 
the  plea  of  the  statute  of  limitations  as  a 
defense  to  an  action  and  his  right  to  waive 
a  portion  of  the  time  granted  by  the  stat- 
ute for  the  commencement  of  an  action. — 
Tebbets  v.  Fidelity  &  Casualty  Co.  of  New 
York,  155  Cal.  137,  139,  99  Pac.  601. 

As  to  agreement  between  parties  stopping 
the   running   of   statute   of   limitation,    see 

pars.  190,   191,   this   note. 

206.  Covenant  that  no  recovery  shall  be 
had  upon  an  insurance  policy  unless  suit 
be  brought  thereon  within  a  certain  time, 
is  valid,  and  six  months  is  not  an  unreason- 
able time  for  such  purpose. — Tebbets  v. 
Fidelity  &  Casualty  Co.  of  New  York,  155 
Cal.  137,   139,  99  Pac.  501. 


207.  Legislature  has  power  to  reduce 
rlod  of  limitation  of  actions  ex  contractu 
from  period  prescribed  by  law  at  time  obli- 
gation matured  and  cause  of  action  accrued, 
if  remedy  is  not  thereby  impaired  nor  period 
of  limitation  so  much  reduced  as  not  to 
afford  reasonable  time  within  which  to  ap- 
ply for  the  remedy. — Tuttle  v.  Block,  104 
Cal.  443,  450,  38  Pac.  109.  See  Kerckhoff- 
Cuzner  M.  A  L.  Co.  v.  Olmstead,  85  Cal.  80, 
84,  24  Pac.  648;  Korn  v.  Browne,  64  Pa.  St. 
65;  Terry  v.  Anderson,  95  U.  S.  628,  24  L.  ed. 
365;  Vance  v.  Vance,  108  U.  S.  514,  27  L.  ed. 
808,  2  Sup.  Ct.  Rep.  854;  Wheeler  v.  Jack- 
son, 137  U.  S.  245,  34  L.  ed.  659,  11  Sup.  Ct. 
Rep.   76. 

As  to  law  governing  on  change  of  period 

of  limitation,  see,  ante,   §  4,  note  pars.  6-7; 
also,   S  9,  note  pars.  5,  6. 


208.  Distinguished t  Robinson  ▼.  Magee, 
9  Cal.  81,  70  Am.  Dec.  638;  Rollins  v.  Wright, 
93  Cal.  895,  29  Pac.  68. 

209.  But  where  legislature  so  far  alters 
the  remedy  as  to  impair,  destroy,  change, 
or  render  right  scarcely  worth  pursuing, 
they  necessarily  impair  obligations  of  con- 
tract upon  which  such  right  is  founded. — 
Teralta  L.  &  W.  Co.  ▼.  Shaffer,  116  Cal.  618, 
623,  48  Pac.  618.  See  Smith  v.  Morse,  2  Cal. 
624;  Scarborough  v.  Dugan,  10  Cal.  805; 
Tuolumne  R.  Co.  ▼.  Sedgwick,  16  Cal.  615; 
People  v.  Seymour,  16  Cal.  332,  76  Am.  Dec. 
621;  Dentzel  v.  Waldie,  30  Cal.  138;  Moore  v. 
Martin,  88  Cal.  4*8;  Oullahan  v.  Sweeney,  79 
Cal.  637,  12  Am.  St.  Rep.  172,  21  Pac.  960; 
Bates  v.  Gregory,  89  Cal.  887,  26  Pac  891. 

See,  ante,  S  8,  note  pars.  9-13. 

210.  Parties  have  no  vested  Interest  In 
term  of  limitation* — Parties  have  no  more 
vested  interest  in  time  for  commencement 
of  action  than  they  have  in  form  of  action 
to  be  commenced;  and  form  of  action  or 
modes  of  remedy,  legislature  may  change 
at  its  discretion,  provided  adequate  means 
of  enforcement  of  right  remain. — Kerck- 
hoff-Cuzner  M.  &  L.  Co.  v.  Ol instead,  85  Cal. 
80,  85,  24  Pac.  648;  Swamp-Land  Dlst.  v. 
Glide,  112  Cal.  86,  90,  44  Pac.  451.  See  Scar- 
borough v.  Dugan,  10  Cal.  305;  Hibernia  Sav. 
&  L.  Soc.  v.  Hayes,  56  Cal.  297;  People 
v.  Campbell,  69  Cal.  248,  43  Am.  Rep.  257; 
Terry  v.  Anderson,  96  U.  S.  628,  24  L.  ed.  365. 

211.  A  man  has  no  vested  interest  In  run- 
ning of  statute  of  limitations  until  it  has 
completely  run  and  barred  action,  and  where 
change  in  statute  is  made  during  time  of 
Its  running,  that  time  is  not  credit  to  de- 
fendant under  new  law.  Whole  period  con- 
templated by  new  law  must  lapse  to  bar 
action. — Swamp  Land  Dist  v.  Glide,  112 
Cal.  85,  90,  44  Pac.  451,  distinguishing  Cen- 
tral Pac.  R.  Co.  v.  Shackelford,  63  Cal.  261. 
See  Ala.  Henry  v.  Thorpe,  14  Ala.  108.  Mass. 
Bigelow  v.  Bemis,  84  Mass.  (2  Allen)  496, 
497.  N.  H.  Oilman  v.  Cutts,  28  N.  H.  876. 
N.  C.  Pearsall  v.  Kenan,  79  N.  C.  472,  28  Am. 
Rep.  336.  Pa.  Commonwealth  v.  Duffy,  96 
Pa.  St.  606,  42  Am.  Rep.  664.  Tex.  Bender 
v.  Crawford,  33  Tex.  745,  7  Am.  Rep.  270. 
Fed.  Sohn  v.  Waterson,  84  U.  S.  (17  Wall.) 
696,  599,  21  L.  ed.  737;  Vance  v.  Vance,  108 
U.  S.  614,  517,  27  L.  ed.  808,  2  Sup.  Ct  Rep. 
854;  Wheeler  v.  Jackson,  187  U.  S.  245,  255, 
34  L.  ed.  659,  11  Sup.  Ct.  Rep.  76. 

VIII.     TRUSTS,  TRUSTEES,  AND  DEPOSI- 
TARIES. 

212.  Certificate  of  deposit  —  Payable  on 
demand—Nature  of  Instrument, — as  to,   see 

par.  71,  this  note. 

213.  Money  deposited  with  another— To 
he  loaned  oat  from  time  to  time,  interest 
collected,  and  whole  held  until  demanded, 
cause  of  action  for  breach  of  such  contract 
does  not  accrue  until  demand  has  been  made 
for  repayment  of  money  and  interest,  and 
statute  of  limitations  against  such  actions 
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runs  from  date  of  demand,  and  not  from 
time  when  contract  was  entered  Into.  — 
Baker  v.  Joseph,  16  Cal.  173,  177;  Schroeder 
v.  Jahns,  27  Cal.  274,  278;  Zuck  v.  Culp,  69 
Cal.  142. 

914.  Tnutt— Direct  and  express— As  to 
whom  statute  does  mot  ran. — Statute  of  lim- 
itations does  not  commence  to  run,  as  be- 
tween cestui  que  trust  and  trustee,  so  long 
as  trust  continues,  reason  being:  that  pos- 
session of  his  trustee  is  possession  of 
his  beneficiary,  and  hence  his  possession 
is  not  adverse  to  equitable  title  of  lat- 
ter, but  consistent  with  it;  possession  of 
trustee  of  express  trust  being:  of  same 
legal  complexion  as  that  of  lessee  of  land, 
in  whose  favor  statute  does  not  run  so  long: 
as  his  relation  as  tenant  continues. — Schroe- 
der v.  Jahns,  27  Cal.  274;  Miles  v.  Thome, 
38  Cal.  336,  338,  99  Am.  Dec.  384;  Love  v. 
Watkins,  40  Cal.  647,  6  Am.  Rep.  624; 
Hearst  v.  Pujol,  44  Cal.  230;  Ponce  v.  Mc- 
Eivy,  47  Cal.  154;  Gilbert  v.  Sleeper,  71  Cal. 
290,  12  Pac.  172;  Butler  v.  Hyland,  89  Cal. 
575,  26  Pac.  1108;  Seculovich  v.  Morton,  101 
Cal.  673,   677,   40  Am.  St.  Rep.  106,   36  Pac. 

397. 

See,  post,  §  318,  note  pars.  197-199. 

215.     Same — Same— As  to  great  laekes  in 

prosecution  of  his  remedy,  injured  party 
will  be  barred  in  equity  on  account  of  para- 
mount importance  of  having  titles  settled. — 
See  Bell  v.  Hudson,  73  Cal.  285,  287,  2  Am. 
St.  Rep.  791,  14  Pac.  791;  West  v.  Russell, 
74  Cal.  644,  16  Pac.  392;  Chapman  v.  Bank 
of  California,  97  Cal.  155,  159,  31  Pac.  896; 
Seculovich  v.  Morton,  101  Cal.  673,  677,  40 
Am.  St.  Rep.  106,  36  Pac.  387;  Hume  v. 
Beale's  Extrix.,  84  U.  S.  (17  Wall.)  336,  348, 
sub.  nom.  Crosby  v.  Beale,  21  L.  ed.  602; 
Godden  v.  Kimmell,  99  U.  S.  201,  202,  25 
L.  ed.  431. 

As  to  lacaes  generally,  see  pars.  4,  11-14, 
41-44,  132-134,  164,  166,  179.  182,  185,  this 
note. 

21«.  Same— Same— As  to  particular  form 
of  words  mot  belag  aeeessary-— It  is  not 
necessary  in  creation  of  express  trust  to 
use  any  particular  form  of  w6rds.  The  rela- 
tion of  trustee  and  cestui  que  trust  is  es- 
tablished and  express  trust  created  if 
language  used  in  instrument  creating  trust 
expresses  intention  that  one  party  shall 
hold  legal  title  and  other  shall  have  bene- 
ficial Interest.— Luco  ▼.  De  Toro,  91  Cal.  406, 
417.  27  Pac  1082. 

See  Kerr's  Cyc  Civ.  Code,  2d  ed.,  1 852 
and  note. 

217.  Where  land  is  conveyed  to  person 
with  provision  in  deed  that  land  shall  be 
reconveyed  to  grantor,  grantee  holds  land 
in  trust  for  such  grantor,  and  statute  of 
limitation  does  not  commence  to  run  against 
action  for  reconveyance  until  grantee  repu- 
diates trust  and  that  repudiation  is  brought 
to  knowledge  of  grantor.— Hearst  v.  Pujol, 
44  Cal.  230,  235. 


218.  Where  owner  of  equitable  interest 
in  land  enters  into  contract  with  attorney 
at  law,  by  terms  of  which  attorney  is  to 
prosecute  and  procure  patent  to  land  for 
equitable  owner  in  consideration  that  lat- 
ter convey  to  him  half  interest  in  land  pat- 
ented, creates  express  trust  in  the  land,  and 
establishes  relation  of  trustee  and  cestui 
que  trust  between  patentee  and  attorney; 
it  is  not  necessary  to  creation  of  such  trust 
that  any  particular  form  of  words  shall 
be  used. — Luco  v.  De  Toro,  91  Cal.  405,  417, 
27  Pac.  1082. 

219.  Same  —  Same  —  Disavowal  and  hos- 
tile attitude. — Statute  does  not  begin  to  run 
against  cestui  que  trust  until  trustee,  with 
knowledge  of  former,  disavows  trust  and 
assumes  hostile  attitude  to  trust  relation. — 
Miles  v.  Thome,  38  Cal.  335,  339,  99  Am.  Dec. 
884.  See  Hearst  v.  Pujol,  44  Cal.  230,  235; 
Janes  v.  Throckmorton,  57  Cal.  368,  888; 
Broder  v.  Conklin,  77  Cal.  330,  839,  19  Pac. 
613;  McClure  v.  Colyear,  80  Cal.  378,  22  Pac. 
175;  Roach  v.  Carafita,  86  Cal.  436,  25  Pac. 
22;  Fox  v.  Tay,  89  Cal.  339,  24  Pac.  865,  26 
Id.  897;  Luco  v.  De  Toro,  91  Cal.  405,  27  Pac. 
1082;  Hovey  v.  Bradbury,  112  Cal.  620.  44 
Pac.  1077;  Bacon  v.  Rives,  106  U.  S.  99,  27 
L.  ed.  69,  1  Sup.  Ct.  Rep.  3. 

220.  Mere  failure  of  beneficiary  to  require 
strict  accounting  for  eight  years,  there 
having  been  no  open  repudiation  of  trust, 
will  not  constitute  bar  against  enforcement 
of  trust  against  personal  representative  of 
trustee. — Hovey  v.  Bradbury,  112  Cal.  620,  44 
Pac.  1077. 

221.  Same— Implies!  or  resulting  trust. — 
Statute  does  not  run  against. — Ord  v.  De  la 
Guerra,  18  Cal.  67,  75;  Miles  v.  Thome,  38 
Cal.  336,  338,  99  Am.  Dec.  384;  Love  v.  Wat- 
kins,  40  Cal.  547,  568,  6  Am.  Rep.  624. 

See  pars.  281,  232,  this  note;  also  Kerr's 
Cyc.  Civ.'  Code,  2d  ed.,  S§  172  et  seq.  and 
notes. 

222.  "Whatever  may  once  have  boen  rule, 
it  is  now  well  settled  that  statute  of  limi- 
tations runs  in  favor  of  defendant  charge- 
able as  trustee  of  implied  trust,  and  it  is 
not  necessary,  in  order  to  set  statute  in  mo- 
tion, that  he  should  have  denied  or  repudi- 
ated the  trust." — Hecht  v.  Slaney,  72  Cal. 
863,  366,  14  Pac.  88.  See  Currey  v.  Allen,  84 
Cal.  264.  Com.  Wilmerding  v.  Russ,  83 
Conn.  67.  Tenn.  Haynie  v.  Hall,  5  Humph. 
290,  42  Am.  Dec.  427.  Tex.  Kennedy  v. 
Baker,  69  Tex.  150.  Wis.  Howell  v.  Howell, 
15  Wis.  55. 

223.  "In  such  case  statute  begins  to  run 
when  wrong  complained  of  is  done,  and 
under  our  code  limitation  is  four  years." — 
Hecht  v.  Slaney,  72  Cal.  363,  366,  14  Pac  88; 
Piller  v.  Southern  Pac.  R.  Co.,  62  Cal.  42. 

See,  post,   S  343  and  note. 

124.  Beneficiaries  under  resulting  trust, 
who  are  in  possession,  are  not  guilty  of 
laches  in  failing  to  assert  their  rights 
against  trustee  of  resulting  trust  until  he 
took  steps  to  disturb  them  in  their  posses- 
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slon. — Barrollhet  v.  Anspache/,  68  Cal.  116, 
121,  8  Pac.  804. 

225.  Same — Sane — Husband  of  deceased 
wife  retaining:  possession  of  community 
property  becomes  trustee  for  heirs  of  de- 
ceased spouse;  trust  being:  implied  or  re- 
sulting: trust,  statute  of  limitations  does 
not  run. — Ord  v.  De  la  Guerra,  18  Cal.  67,  75. 

See  Kerr's  Cyc.  Civ,  Code,  2d  ed.,  8 172 
and  note. 

226.  Same  —  Technical  and  continuing; 
trusts,  which  are  not  at  all  cognizable  by 
court  of  law,  but  fall  within  proper,  pecu- 
liar, and  exclusive  jurisdiction  of  court  of 
equity,  statute  of  limitations  does  not  ap- 
ply to. — Love  v.  Watklns,  40  Cal.  547,  667, 
6  Am.  Rep.  624;  Kane  v.  Bloodgood,  7  John. 
Ch.  (N.  Y.)  90,  91,  11  Am.  Dec.  417. 
See  par.  384,  this  note. 

227.  Trustees— Action  against  by  cestui* 
que  trust  to  recover  money  deposited  to  be 
held  until  demand,  accrues  when  trustee 
assumes  attitude  hostile  to  trust  relation, 
and  from  that  period  statute  of  limitations 
runs. — Schroeder  v.  Jahns,   27  Cal.  274,  280. 

228.  Where  trustee  does  not  violate  his 
contract  of  trust  during:  his  lifetime,  but 
demand  is  made  on  his  administrator  after 
his  decease,  statute  of  limitations  does  not 
commence  to  run  against  intestate,  but 
cause  of  action  accrues  against  administra- 
tor.— Schroeder  v.  Jahns,  27  Cal.  274,  280. 

220.  Same— Contract  to  convey— Vendor 
In  possession  after  payment  of  contract 
price  presumed  to  hold  possession  as  trustee 
or  agent  of  vendee,  and  statute  does  not  run 
in  his  favor  against  vendee,  trust  is  con- 
tinuing trust. — Love  v.  Watkins,  40  Cal.  547, 
670,  6  Am.  Rep.  624.     Ark.  Harris  v.  King, 

16  Ark.  122.  See  Ky.  Barbour  v.  Whitlock, 
4  T.  B.  Mon.  180.  N.  J.  New  Barbadoes  T.  B. 
Co.  v.  Vreeland,  4  N.  J.  Eq.  (3  Gr.)  157. 
N.  Y.  Waters  v.  Travis,  9  John.  450;  Miller 
v.  Bear,  8  Paige  Ch.  466.  N.  C.  Scarlett  v. 
Hunter,  3  Jones  (56  N.  C.)  Eq.  84.  Tex. 
Hemming  v.  Zlmmerschitte,  4  Tex.  169;  Mit- 
chell v.  Sheppard,  13  Tex.  484;  Holman  v. 
Criswell,  16  Tex.  394;  Vardeman  v.  Lawson, 

17  Tex.  10;  Newsom  v.  Davis,  20  Tex.  419. 
Fed.  Coulson  v.  Walton,  34  U.  S.  (9  Pet.) 
62,  9  L.  ed.  51  (specific  performance  decreed 
thirty-four  years  after  an  action  might  have 
been  brought  by  the  vendee);  Boone  v. 
Chiles,  35  U.  S.  (10  Pet.)  177,  9  L.  ed.  388; 
Ahl  v.  Johnson,  61  U.  S.  (20  How.)  611,  15 
L.  ed.  1005;  Longworth  v.  Taylor,  1  McL. 
C.  C.  395,  15  Fed.  Cas.  844.  Ens;.  Burke  v. 
Length,  3  Jon.  &  L.  193;  Crafton  v.  Ormsby, 
2  Sch.  &  Lef.  603. 

See  par.  226,  this  note. 

230.  Upon  execution  of  contract  to  con- 
vey, vendee  becomes  in  equity  owner  of 
land.  His  estate,  however,  is  subject  to  be 
defeated  if  he  fails  to  comply  with  agree- 
ment. After  he  has  fully  performed,  he  is 
in  equity  regarded  as  absolute  owner  of 
indefeasible  estate,  and  vender  is  naked 
trustee,    having    no    interest,    but    charged 


with  simple  duty  to  convey  to  vendee  upon 
demand.  Equity  regards  vendee  as  owner, 
upon  principle  that  It  considers  that  as 
done  which  ought  to  be  done. — Love  v.  Wat- 
kins,  40  Cal.  547,  565,  6  Am.  Rep.  624.  See 
Morrison  v.  Wilson,  IS  Cal.  494,  498,  73  Am. 
Dec.  693;  Bodley  v.  Ferguson,  30  Cal.  511. 

231.  Same  —  Same  —  Same  —  A    resulting 
trust  arises. — Trust  which  arises  upon  sale 
of    land,    where    purchase-money    has    been 
paid,  is  undoubtedly  resulting  trust.     It  is 
trust  resulting  from  nature  of  transaction 
and   from    intention    of   parties.     It   is    ex- 
cepted   out    of    statute    of    frauds,    and    in 
cases  which  admit  of  doubt  parol  evidence 
is    admissible    to    rebut    presumption    that 
trust  was  intended,  as  in  case  where  lands 
are  purchased  in  name  of  one  and  purchase- 
money  paid  by  another.    Although  from  cir- 
cumstances trust  would  be  implied,  it  may 
be  shown  that  it  was  intended  as  loan  or 
advance.     Like   express   trust,   these   trusts 
arise    from    confidence    reposed    in    trustee, 
and  are  in  accordance  with  intention  of  par- 
ties.     In    this    respect    they    differ    widely 
from    those    constructive    trusts    which    are 
established    by    evidence    and    forced    upon 
conscience   of   trustee  against  his.  will  and 
generally  to  prevent  consummation  of  fraud. 
In  latter  case  relation  of  parties  is  hostile 
from   beginning,   and  possession   of  trustee 
adverse;   and   there   being   no  actual   confi- 
dence  reposed   in   trustee   there   can   be   no 
pretense  that  according  to  intent  and  con- 
tract of  parties  relation  was  to  be  continu- 
ous   one.       As    to     former,     relation     being 
friendly,    and    real    confidence    reposed    in 
trustee,  which  may  be  intended  as  continu- 
ous  one,  so   long  as  relation   is   recognized 
and  acted  upon  by  parties,  same  reason  that 
Induced  courts  of  equity  to  recognize  trust 
at  all  would  compel  them  to   recognize  its 
continued  existence.     Purpose  of  trust  may 
have  been  that 'trustee  should   continue   to 
hold  title,  and  same  confidence  that  led  to 
trust    in    beginning    would    prevent    benefi- 
ciary from  compelling  conveyance  of  legal 
estate  to  him.     Only  respect  in  which  this 
trust   differs    from    express    trust    is   as    to 
mode  in  which  it  is  established  or  proven; 
that   is   to   say,   there   is   no  declaration   or 
agreement  by  which  terms  are  stated  upon 
which    trustee    is    to    hold    trust    property. 
When    established,    however,    they   are   rec- 
ognized  and  enforced   precisely  as   express 
trusts   are    enforced,    only    difference   being 
that    perhaps    different    presumption    might 
arise   from   possession   of   trustee. — Love   v. 
Watklns.  40  Cal.  547,  668,  6  Am.  Rep.  624. 

See  par.  221,  this  note. 

232.  "Possession  of  trustee  is  that  of  ces- 
tui que  trust,  and  if  only  circumstance  is 
that  he  does  not  perform  his  trust,  his 
possession  operates  nothing  as  bar,  be- 
cause his  possession  Is  according  to  his 
title." — Hovenden  v.  Lord  Annesley,  2  Sch. 
A  Lef.  607. 

238.     Same  —  Same  —  Same  —  Fraud    i*  of 
different  description. — Thus,   in   case    where 
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person  who  is  in  possession  by  virtue  of 
that  fraud  is  not,  in  ordinary  sense  of  word, 
trustee,  but  is  to  be  constituted  trustee  by 
decree  of  court  of  equity  founded  upon 
fraud,  and  his  possession  in  mean  time  is 
adverse  to  person  who  impeaches  transac- 
tion on  ground  of  fraud,  and  decisions  seem 
to  be  in  conformity  to  that  idea. — Hoven- 
den  v.  Lord  Annesley,  2  Sch.  &  Lef.  607. 
See,  post,  §  338,  note  par.  — . 

234.     Same— Sane— Poiieulon  by  vendee. 

— Vendor  can  not  turn  vendee  out  of  pos- 
session where  he  has  -performed  or  offers 
to  perform;  because*  mere  equitable  title  to 
land,  if  of  such  character  as  entitles  holder 
to  possession  under  our  code,  is  sufficient 
defense  to  action  for  possession  brought  by 
holder  of  legal  title. — Willis  v.  Wozencraft, 
22  Cal.  607,  618;  Love  v.  Watklns,  40  Cal. 
547.  567,  6  Am.  Rep.  624.  See  Ky.  Jones  v. 
Tipton,  2  Dana  295;  Johnson  v.  Beauchamp, 
9  Dana  124,  125.  Mass.  Little  v.  Pearson, 
24  Mass.  (7  Pick.)  301,  19  Am.  Dec.  289. 
N.  Y.  Jackson  ex  dem.  Shipley  v.  Moncrief,  5 
Wend.  26,  29.  Pa.  Bassler  v.  Niesley,  2  Serg. 
&  R.  352,  355;  Marlin  v.  Willink,  7  Serg.  & 
R.  297;  Richter  v.  Selin,  8  Serg.  &  R.  425; 
Harris  v.  Bell,  10  Serg.  &  R.  39;  Richardson 


v.  Kuhn,  6  Watts  299.  Tex,  Hemming  v. 
Zimmerschitte,  4  Tex.  159;  Mitchell  v.  Shep- 
pard,  13  Tex.  484;  Holman  v.  Criswell,  15 
Tex.  394;  Vardeman  v.  Lawson,  17  Tex.  10; 
Newsom  v.  Davis,  20  Tex.  419.  Eng.  Howard 
v.  Shaw,  8  Mees.  &  W.  118;  Paine  v.  Meller, 
6  Ves.  349. 

Statute  of  limitations  does  not  run  against 
vendee's  action  for  specific  performance. — 
See,  post,  S  337,  note. 

2&.     Same— Pledgee    of    a    collateral,    as 

promissory  note,  on  receiving  payment  of 
collateral  he  becomes  trustee  to  pledgeor 
for  surplus  over  amount  of  claim  it  was 
pledged  to  secure. — Ponce  v.  McElvy,  47 
Cal.  154. 

236.  Statute  of  limitations  will  not  begin 
to  run  against  action  for  recovery  of  such 
overplus  until  date  of  payment  of  collateral 
and  satisfaction  of  his  own  debt. — Ponce  v. 
McElvy,  47  Cal.  154,  160. 

237.  Tender  of  amount  supposed  to  be 
due  on  note  collateral  was  given  to  secure 
and  depositor's  refusal  to  turn  It  over  could 
not  operate  to  set  statute  in  motion. — Ponce 
v.  McElvy,  47  Cal.  164,  160. 


CHAPTER  II. 

THE  TIME  OP  COMMENCING  ACTIONS  FOR  THE  RECOVERY  OP  REAL  PROPERTY. 

Occupation  under  written  instrument 
or  judgment,  when  deemed  adverse. 

What  constitutes  adverse  possession 
under  written  instrument  or  judg- 
ment. 

Premises  actually  occupied  under 
claim  of  title  deemed  to  be  held 
adversely. 

What  constitutes  adverse  possession 
under  claim  of  title  not  written. 

Relation  of  landlord  and  tenant,  as 
affecting  adverse  possession. 

Bight  of  possession  not  affected  by 
descent  cast. 

Certain  disabilities  excluded  from  time 
to  commence  actions. 


f  315.     When  the  people  will  not  sue.  §  322. 

§316.     When  action  can  not  be  brought  by 

frantee  from  the  state.  §  323. 

en  actions  by  the  people  or  their 
grantees  are  to  be  brought  within 
five  years.  §  324. 

I  318.     Seizin  within  Ave  years,  when  neces- 
sary in  action  for  real  property. 

|  319.     Such  seizin,  when  necessary  in  action      §  325. 
or  defense  arising  out  of  title  to  or 
rents  of  real  properly.  §  326. 

§  320.     Entry  on  real  estate. 

$  321.     Possession,  when  presumed.     Occupa-      §  327. 
tion  deemed  under  legal  title,  unless 
adverse.  $  328. 


§  315.  WHEN  THE  PEOPLE  WILL  NOT  SUE.  The  people  of  this  state 
will  not  sue  any  person  for  or  in  respect  to  any  real  property,  or  the  issues 
or  profits  thereof,  by  reason  of  the  right  or  title  of  the  people  to  the  same, 
unless : 

1.  Such  right  or  title  shall  have  accrued  within  ten  years  before  any  action 
or  other  proceeding  for  the  same  is  commenced,  or, 

2.  The  people,  or  those  from  whom  they  claim,  shall  have  received  the  rents 

and  profits  of  such  real  property,  or  of  some  part  thereof,  within  the  space  of 

ten  years. 

History:    Enacted  March  11,  1872. 
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ACTIONS  BY  STATE— LIMITATIONS. 
1,2.  As  to  construction  of  section — Subdi- 
vision 1. 

3,4.  Action  by  state — May  be  maintained 
at  any  time,  when. 

5.  Same — By  attorney-general  to  recover 
state  lands. 

6-  8.  Same — For  possession  of  tide-lands. 

9.  Same  —  Same  —  Constitutional    provi- 
sions. 
10, 11.  Same — To  cancel  patent. 

12.  Same — To  quiet  title  to  swamp-lands. 

13.  Actions    between    individuals — Section 

has  no  application,  when. 

14.  Same — Contest    by    applicant    against 

holder  of  certificate. 

15.  Same — Same — Order  of  surveyor-gen- 

eral a  prerequisite. 

16, 17.  Adverse  possession  of  pneblo  lands- 
Dedicated  to  public  use. 

18.  Applies  to  actions  at  law  and  in  equity. 

19.  Bar  of  statute  —  Must  be  specifically 

pleaded. 

20.  Government  not  bound  by  statute  of 

limitations. 

21.  Same — Prescription,  adverse  possession 

and  estoppel  in  pais. 

22.  Same — Same — Occupation — Effect. 
23,24.  References  to  section. 

25.  Street — Right  to  obstruct — Can  not  be 

acquired. 

26.  Tide-water  lands  —  Statute  of  limita- 

tions does  not  ran. 

27-  29.  Origin  of  our  statute  of  limitations- 
Original  California  statute. 

30.  Distinction  between  sections  315,  316 
and  others  of  this  chapter. 

1.  An  to  cons  traction  of  miction— SabeJ- 
vlslon  1. — The  words  "right  or  title"  must 
of  necessity  refer  to  the  right  or  title  of 
the  state  to  sue  and  not  to  the  right  or  title 
upon  which  the  state  bases  its  right  to  sue. 
If  this  were  not  so  the  state  could  not  main- 
tain an  action  in  respect  to  land  to  which  it 
held  title  for  more  than  ten  years  prior  to 
the  beginning  of  the  action,  although  the 
invasion  of  its  rights  which  created  the 
cause  of  action  had  been  very  recent  and 
within  ten  years. — People  v.  Banning  Co., 
167  Cal.  648,  140  Pac.  687. 

2.  The  above  section  fixes  the  period  of 
limitation  within  which  the  state  may  bring 
an  action  for  or  in  respect  to  real  property, 
or  the  issues  or  profits  thereof,  by  reason 
of  the  right  or  title  of  the  people  to  the 
same  (dictum). — People  v.  Kings  County 
Development  Co.,  —  Cal.  App.  — ,  191  Pac. 
1004. 

8.  Actio*  by  •tote— May  bo  maintained 
at  any  time  within  ten  years. — People  ex 
rel.  Love  v.  Center,  66  Cal.  551,  565,  6  Pac. 
481. 

4.  Under  above  section  no  action  can  be 
brought  for,  or  to  recover  possession  of, 
any  lands  of  state  until  state  has  been  de- 


prived of  possession.  If  such  deprivation 
should  not  occur  until  more  than  ten  years 
after  people  acquire  title,  and  provision  of 
code  should  be  read  as  prohibiting  suit 
more  than  ten  years  after  title  was  ac- 
quired* effect  would  be  loss  to  state,  by 
mere  lapse  of  time,  of  all  rights  to  lands 
to  which  it  had  originally  perfect  title, 
and  of  which  it  had  retained  possession,  un- 
til point  of  time  immediately  preceding 
entry  of  another.  To  give  effect  to  first  sub- 
division of  section  recited,  it  moist  be  con- 
strued as  declaring,  in  effect,  that  people  of 
state  will  not  sue  "for  .or  in  respect  to  real 
property,"  except  where  cause  of  action  has 
accrued  within  ten  years. — People  ex  rel. 
Love  v.  Center,  supra. 

• 

5.  Sane— By  attorney-general  to  recover 
state  lands. — Suit  by  attorney-general  for 
and  on  behalf  of  people  may  be  maintained 
for  recovery  of  state  lands  without  statute 
expressly  conferring  that  authority. — Peo- 
ple ex  rel.  Pixley  v.  Stratton,  26  Cal.  242; 
People  ex  rel.  Love  v.  Center,  66  Cal.  551, 
666,  6  Pac.  481. 

A.     Same— For  possession  of  tide-lands* — 

"Tide-lands  held  by  the  state  in  virtue  of 
its  sovereignty  are  not  within  purview  of 
third  section  of  statute  of  limitations.  The 
title  of  state  is  held  by  peculiar  tenure,  and 
it  may  well  be  doubted  whether  it  can  be 
properly  said  to  have  'aocrued'  to  state,  in 
sense  in  which  that  term  is  employed  in 
this  section." — Farish  v.  Coon,  40  Cal.  88,  67. 

7.  Whether  this  section  applies  to  tide- 
lands  doubted  but  not  decided. — People  ex 
rel.  State  Board  of  Harbor  Commissioners 
v.  Kerber,  162  Cal.  731,  789,  98  Pac.  878,  cit- 
ing Farish  v.  Coon,  40  Cal.  57. 

An  to  acqniaition  of  title  by  prescription 
to  tide-lands,  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.  1 1007,  note. 

8.  Title  by  adverse  possession  can  not 
be  acquired  as  against  the  state  in  tide- 
lands  held  by  it  in  trust  for  the  people. — 
People  ex  rel.  State  Board  of  Harbor  Com- 
missioners v.  Kerber,  151  Cal.  781,  784,  98 
Pac.  878. 


9.  Same  —  Same  —  Constitutional  provi- 
sions.— Where  the  provisions  of  this  sec- 
tion conflict  with  the  provisions  of  the  con- 
stitution providing  that  all  tide-lands 
within  two  miles  of  any  incorporated  city, 
etc.,  shall  be  held  from  grant,  etc,  they 
.must  give  way  to  the  constitutional  provi- 
sions as  the  higher  law  and,  therefore,  this 
section  is  not  a  bar  to  an  action  by  the 
state  to  recover  such  tide-lands. — People  ex 
rel.  State  Board  of  Harbor  Commissioners 
v.  Kerber,  152  Cal.  731,  93  Pac.  878. 

10*  Same— To  cancel  patent. — An  action 
by  the  state  to  cancel  a  patent  on  the 
ground  of  fraud  in  Its  procurement,  is  not 
barred  by  the  three-year  period  of  section 
838,  but  by  the  ten-year  period  fixed  by  sec- 
tion 315. — People  v.  Kings  County  Develop- 
ment Co.,  177  Cal.  529,  171  Pac.  102. 
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11.  Action  to  cancel  patent  Issued  to  a 
parcel  of  state  lands,  comes  under  provi- 
sions of  the  limitation  In  above  section, 
such  action  being  "in  respect  to  real  prop- 
erty."— People  v.  Kings  County  Development 
Co.,  177  Cal.  529,  534,  171  Pac.  102;  People  v. 
Kings  County  Development  Co.,  (dictum), 
—  Cal.  App.  — ,191  Pac.  1004. 

12.  Same— To  quiet  title  to  iwamp  lands. 
— An  action  by  the  state  to  quiet  title  to 
swamp  land  held  in  actual  adverse  posses- 
sion for  more  than  ten  years  by  persons 
claiming  under  a  state  patent,  the  former 
ownership  by  the  state  having  been  in  its 
proprietary  capacity,  is  barred  under  this 
section. — People  v.  Banning  Co.,  167  Cal. 
643,  140  Pac.  587. 

13.  Action  between  individuals—Section 
has  bo  application,  when. — This  section  has 
no  application  to  case  where  action  is  by 
patentee  under  state  patent,  when  not  more 
than  Ave  years  of  ten-year  limit  against 
state  has  run;  five-year  limit  prescribed  by 
code  respecting  adverse  occupancy  of  lands 
between  individuals  applies  and  begins  to 
run  from  date  of  issue  of  patent  in  favor  of 
party  in  possession  of  land. — Wilhoit  v. 
Tubbs,  83  Cal.  279,  287,  23  Pac.  386. 


14.  Same— Contest  by  applicant  against 
holder  of  certificate  of  purchase  may  be 
maintained  after  certificate  has  Issued.— 
Oilson  v.  Robinson,  68  Cal.  539,  10  Pac.  193; 
Gould  v.  Lanterman,  70  Cal.  247,  11  Pac.  709; 
Jacobs  v.  Walker,  76  Cal.  176,  18  Pac.  129; 
McFaul  v.  Pfankuch,  98  Cal.  400,  402,  83 
Pac  397. 

15.  Same— Same— Order  of  surveyor-gen- 
eraL — Plaintiff  may  litigate  of  his  own  mere 
volition.  Preliminary  step  must  be  taken 
by  invoking  action  of  surveyor- general,  and 
order  of  that  officer  referring  rights  of 
parties  to  determination  of  superior  court 
is  not  only  necessary  to  enable  plaintiff  to 
Invoke  action  of  court,  but  without  such 
order  court  has  no  jurisdiction  to  hear  or 
determine  rights  of  parties. — Allen  v.  Dake, 
50  Cal.  80;  Keema  v.  Doherty,  51  Cal.  3; 
Vance  v.  Evans,  52  Cal.  93;  Somo  v.  Oliver, 
52  Cal.  378;  Daniel  wits  v.  Temple,  56  Cal.  42; 
McFaul  v.  Pfankuch,  98  Cal.  400,  402,  88  Pac 
397. 

1«.     Adverse  possession  of  Pneblo  lands, 

granted  to  eity  for  public  use  for  purposes 
of  streets  and  parks,  for  length  of  time 
sufficient  under  statute  of  limitations  to 
give  title  in  other  cases,  will  not  extin- 
guish public  use  to  which  lands  were  dedi- 
cated.— Hoadley  v.  San  Francisco,  60  Cal. 
266,  275.  See  Morris  C  6  B.  Co.  v.  Jersey 
City,  12  N.  J.  Eq.  (1  Beas.)  227;  Mayor  etc 
Jersey  City  v.  State.  80  N.  J.  L.  (1  Vr.)  621; 
Commonwealth  v.  McDonald,  16  Serg.  A  R. 
(Pa.)  890,  295;  Rung  v.  Shonberger,  2  Watts 
(Pa.)  23,  26  Am.  Dec  95;  Commonwealth  v. 
Alburger,  1  Whart.  (Pa.)  469,  486;  Barter  v. 
Commonwealth,  2  Pa.  (Pen.  &  W.)  253; 
Penny  Pot  Landing  Case,  16  Pa.  St  79,  94. 
See,  post,  §  221  and  note. 


17.  "Title  which  United  States  held  in 
land,  and  which  was  transferred  to  city  by 
act  of  Congress,  was  so  transferred  to  city 
in  trust  for  purposes  expressed  in  statute  of 
March  11,  1858,  and  for  no  other  purpose. 
That  is  to  say,  title  was  granted  to  city  in 
trust,  for  public  use;  and  city  had  no  au- 
thority, by  virtue  either  of  statute  of  March 
11,  1858,  or  of  act  of  Congress  of  July  1, 
1864,  to  alienate  or  in  any  manner  dispose 
of  it,  but  only  to  hold  it  for  purposes  ex- 
pressed in  statute.  It  was  granted  to  city 
for  public  use,  and  is  held  for  that  purpose 
only.  It  can  not  be  conveyed  to  private  per- 
sons, and  is  effectually  withdrawn  from 
commerce;  and  city  having  no  authority  to 
convey  title,  private  persons  are  virtually 
precluded  from  acquiring  it.  Land  itself, 
and  not  use  only,  was  dedicated  to  public 
Land  held  for  that  purpose,  whether  held 
by  state  or  municipality,  in  our  opinion,  is 
not  subject  to  operation  of  statute  of  limi- 
tations.'— Hoadley  v.  San  Francisco,  50  Cal. 
265,  276-276. 

18.  Applies  to  actions  at  law  and  in 
equity. — Applies  to  actions  at  law  to  re- 
cover possession  of  lands,  and  also  to  suits 
in  equity  "in  respect  to  lands"  to  which  ad- 
verse possession  for  time  mentioned  in  sec- 
tion may  be  pleaded  in  bar. — People  ex  rel. 
Love  v.  Center,  66  Cal.  551,  663,  6  Pac.  481; 
People  ▼.  Clark,  9  N.  Y.  849;  Weber  v.  Har- 
bor Comrs.,  85  U.  S.  (18  Wall.)  57,  21  L.  ed. 
798. 

See,  ante,  (312,  note  pars.  174-177;  post, 
I  888  and  note. 

19.  Bar  of  statute — Most  be  specifically 
pleaded  to  be  availed  of  by  defendant. — 
Osment  v.  McElrath,  68  Cal.  466,  9  Pac  731; 
Wilhoit  v.  Tubbs,  83  Cal.  279,  286,  23  Pac. 
386;  Dougall  v.  Schulenberg,  101  CaL  154, 
157,  85  Pac.  635. 

As  to  waiver  of  bar  by  failure  to  plead 
statute,  see,  ante,  §  812,  note  par.  184. 


20.  Government  not  bound  by  tbe  statute 
of  limitations  unless  made  so  by  express 
words  or  necessary  implication. — See,  ante, 
|  312  pars.  8,  4. 

21.  Same  Prescription,  adverse  posses- 
sion, and  estoppel  in  pals  do  not  run  against 
the  general  government.  Only  manner  in 
which  right,  title,  or  interest  of  United 
States  In  or  to  any  of  public  lands  can  pass 
to  or  rest  in  any  private  person  is  by 
means  of  act  of  Congress  directly  making 
grant,  or  authorising  grant  in  its  behalf  to 
be  made  by  some  person  or  officer. — Doran 
v.  Central  Pac  R.  Co.,  24  Cal.  245,  257. 

See,  ante,  S  312,  note  par.  6. 


Same  —  Same  —  Occupation- 
Occupation  of  public  lands,  under  policy 
of  United  States  respecting  their  settlement, 
and  with  their  tacit  consent,  can  not  be 
contended  will  give  right  of  possession  as 
against  United  States  or  their  grantee;  but 
there  must  be  some  right  of  higher  order 
conferred  upon  occupant — at  least  a  title 
to  occupancy  must  be  shown. — Doran  v. 
Central  Pac.  R.  Co.,  24  Cal.  245,  257. 
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28.  Reference*  to  section. — Section  is  re- 
ferred to  in  Easton  v.  O'Reilly,  63  Cal.  305, 
307,  310  (offer  not  sufficient  to  establish 
bar  under  above  section,  in  action  of  eject- 
ment, and  therefore  properly  rejected. — See, 
post,  §  1870,  note). 

24.  In  Oakland  Gas  L.  Co.  v.  Dameron,  67 
Cal.  663,  8  Pac.  595  (statute  pleaded  by  sec- 
tion in  bar,  court  finding  action  not  barred 
by  statute  or  section  of  the  code  so  speci- 
fied, sufficient). 

25.  Street— Right  to  obstruct  can  not  be 

acquired  by  adverse  occupation,  and  thus 
prevent  use  of  it  as  public  highway .— Hoad- 
ley  v.  San  Francisco,  50  Cal.  265,  275;  People 
ex  rel.  Love  v.  Pope,  53  Cal.  437,  451. 

26.  Tide-water  land*— Statute  of  limita- 
tion* does  not  ma  on  as  against  state.— 
See  pars.  6-9,  this  note. 

27.  Origin  of  oar  statute  of  limitations 
— Original  California  statute  of  limitations 
is  based  upon  statute  of  New  York;  in  fact, 
most  of  sections  are  copied  verbatim,  with 
exception  of  shortening  the  time.  Section 
6,  before  amendment  of  1855,  was  literal 
copy  of  section  5  of  statute  of  New  York, 
except  New  York  statute  has  "lands,  tene- 
ments, or  hereditaments,"  in  place  of  words 
"real  property"  in  our  act  Section  7  of 
statute  of  California  corresponds  with  sec- 
tion 6  of  New  York  act  (2  Rev.  Stats.  N.  Y. 
p.  293;  Cal.  Stats.  1850,  p.  344). — Richardson 
v.  Williamson,  24  Cal.  289,  301,  302. 

28.  "The  first  legislature  of  this  state — 
as  some  other  states  had  done  before — find- 
ing well-digested  statute  of  limitations, 
with  its  meaning  already  settled  by  con- 
struction, adopted  it  almost  bodily,  as  will 
be  seen  by  comparing  different  sections  of 
two  acts.  But  legislature  did  not  see  fit  to 
adopt  practice  of  distraining  for  rent,  dam- 
age done  by  cattle,  etc.,  and  when  they 
came  to  consider  section  7,  they  found  terms 
used  in  New  York  statute  inapplicable  to 
condition  of  things  in  California.  But  ac- 
tion for  rent,  damage  done  by  cattle,  and 
perhaps  other  personal  actions  dependent 
upon  title  to  real  estate,  remained;  and  it 
doubtless     occurred     to     them     that     terms 


'avowry*  and  'cognizance'  might  be  dropped 
and  other  words  substituted,  and  provisions 
of  this  section  be  thus  adapted  to  such  cases 
and  made  applicable  to  prosecution  made 
necessary  by  non-adoption  of  law  relating 
to  distress,  as  well  as  to  defense,  and  hence 
retention  of  section  thus  modified.  Such 
may  reasonably  be  supposed  to  have  been 
the  case.  Whether  or  not  these  are  precise 
cases  or  only  cases  intended  to  be  provided 
for,  or  whether  or  not  the  section  if  of  any 
practical  utility  under  condition  of  law  in 
California  relating  to  such  cases,  It  is  not 
necessary  now  to  determine.  But  this  brief 
history  of  origin  of  this  section  will  serve 
to  throw  some  light  upon  its  construction, 
and  whatever  other  cases  may  or  may  not. 
be  embraced  within  scope  of  its  provisions, 
we  think  it  clearly  shows  that  section,  as 
It  stood  in  act  of  1850,  was  not  designed  to 
cover  same  cases  provided  for  in  preceding 
section.  It  must  have  been  intended  for 
some  other  purpose." — Richardson  v.  Wil- 
liamson, supra,  p.  303. 

29.  This  applies  to  section  7  of  act  as  It 
originally  stood  and  to  section  319,  post 

30.  Distinction  between  sections  SIS,  816, 
and  others  of  this  chapter. — Distinction  be- 
tween sections  315  and  316  and  other  sec- 
tions in  this  chapter  is,  that  as  state  can 
not  be  disseized  of  its  lands  by  adverse 
occupancy  of  another  (Civ.  Code  section 
1006),  mere  assertion  by  it  of  ownership  by 
legislative  enactment  or  otherwise,  as  well 
as  by  judicial  proceeding,  as  Indicated  in 
Weber  v.  Harbor  Commissioners,  85  U.  S. 
(18  Wall.)  57,  21  L.  ed.  798,  will  prevent 
time  specified  in  section  315  from  running 
and  ripening  into  presumptive  title  in  favor 
of  adverse  occupant;  while  under  other  sec- 
tions, between  individuals,  nothing  short  of 
actual  re-entry  upon  or  commencement  of 
action  to  recover  possession  of  property  of 
which  he  has  been  disseized  under  adverse 
claim  will  avail  true  owner  in  preventing 
adverse  occupant  from  acquiring  title  by 
prescription,  except  acknowledgment  of  true 
title  by  adverse  occupant. — Wilhoit  v. 
Tubbs,  83  Cal.  279,  287,  23  Pac.  386. 


§  316.  WHEN  ACTION  CAN  NOT  BE  BROUGHT  BY  GRANTEE  FROM 
THE  STATE.  No  action  can  be  brought  for  or  in  respect  to  real  property  by 
any  person  claiming  under  letters  patent  or  grants  from  this  state,  unless  the 
same  might  have  been  commenced  by  the  people  as  herein  specified,  in  case 
such  patent  had  not  been  issued  or  grant  made. 

History:    Enacted  March  11,  1872. 

GRANTEE  FROM  STATE— MAY  NOT  SUE 

WHEN. 

1.  Action — What  included. 

2,  3.  Appropriation  of  water — Adverse  user — 
Statute  runs,  when. 

4.  Grantee  or  patentee — May  maintain  ac- 

tion, when. 

5.  Section  referred  to. 


1.     Action— Includes  a  special  proceeding. 

— See,  post,  S  363  and  note. 
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As  to  distinction  between  sections  SIS, 
816,  and  others  of  this  chapter,  see,  ante, 
§  815,  note  par.  30. 

2.  Appropriation  of  water— Adverse  nser 
—Statute  runs  from  date  of  grant,  If  the 
water  was  appropriated  before  grant  was 
made,  or  from  date  of  appropriation,  if  it 
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were  made  afterward,  and  not  from  date  of 
patent  Issued  many  years  later. — Jatunn  v. 
Smith,  95  Cal.  154,  159.  30  Pac.  200;  Wood 
v.  Etlwanda  W.  Co.,  122  Cal.  152,  157,  54 
Pac.  726. 

3.  General  government  Is  not  subject  to 
jurisdiction  of  state,  and  statute  of  limita- 
tions of  latter  do  not  bind  former  (see,  ante, 
section  312,  note  par.  3»);  there  can  be  no 
adverse  possession  of  government  land,  no 
adverse  user  of  water,  to  the  natural  flow 
of  which  land  is  entitled  while  title  remains 
in  United  States. — Jatunn  v.  Smith,  95  Cal. 
154,  157,  30  Pac  200.  See  Fremont  v.  Seals, 
18  Cal.  438,  484;  Gardiner  v.  Miller,  47  CaL 
570;  Nessler  v.  Bigelow,  60  Cal.  98;  Tread- 
way  v.  Wilder,  12  Nev.  108;  Gibson  v.  Chou- 
teau, 80  U.  S.  (13  Wall.)  92,  98,  20  L.  ed. 
534. 

4.  Gmmtee  ©r  patentee— May  maintain 
action,  when. — By  terms  of  this  section 
patentees  or  grantees  of  state  are  precluded 
from  maintaining  action  respecting  real 
property  granted  unless  same  might  have 
been  maintained  by  people  as  specified  in 
section  315,  in  case  patent  had  not  been  is- 


sued or  grant  made,  or,  In  other  words,  if 
right  of  people  to  maintain  such  action  is 
barred  at  time  patent  is  issued  or  grant 
made,  right  of  patentee  or  grantee  is  also 
barred.  If,  however,  when  state  patent  is 
issued  or  its  grant  made,  not  more  than  five 
years  of  ten-year  limit  prescribed  in  section 
815  has  run,  patentee  or  grantee  can  main- 
tain action  to  recover  property  or  mesne 
profits  thereof,  at  any  time  within  period  of 
five  years,  as  provided  in  sections  318,  319. 
321,  and  subdivision  2  of  section  336,  post. — 
Wilhoit  v.  Tubbs,  83  Cal.  279,  287.  23  Pac. 
386. 

6.  Section  referred  to  in  Easton  v. 
O'Reilly.  63  Cal.  305,  309,  310  (in  connection 
with  ruling  offer  of  evidence  rejected  as  in- 
sufficient to  present  a  defense).  In  Oakland 
Gas  L.  Co.  v.  Dameron,  67  Cal.  663,  8  Pac. 
595  (where  pleaded  by  reference  to  number 
of  section  merely).  Warder  v.  Enslen,  73 
Cal.  291,  14  Pac.  874  (2d  paragraph  of  head- 
note  section  316  should  be  section  319);  in 
Wilhoit  v.  Tubbs,  83  Cal.  279,  286,  287,  23 
Pac.  886  (as  not  applicable  to  that  case). 


§317.    WHEN  ACTIONS  BY  THE  PEOPLE  OB  THEIB  GRANTEES  ABE 

TO  BE  BROUGHT  WITHIN  FIVE  TEABS.    When  letters  patent  or  grants 

of  real  property  issued  or  made  by  the  people  of  this  state,  are  declared  void 

by  the  determination  of  a  competent  court,  an  action  for  the  recovery  of  the 

property  so  conveyed  may  be  brought,  either  by  the  people  of  the  state,  or  by 

any  subsequent  patentee  or  grantee  of  the  property,  his  heirs  or  assigns,  within 

five  years  after  such  determination,  but  not  after  that  period. 

History:    Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  291. 

Action  includes  apeelal  proceedings. — See,   post,  {  368  and  note. 

§  318.  SEIZIN  WITHIN  FIVE  TEABS,  WHEN  NECESSARY  IN  ACTION 
FOB  REAL  PBOPEBTY.  No  action  for  the  recovery  of  real  property,  or 
for  the  recovery  of  the  possession  thereof,  can  be  maintained,  unless  it  appear 
that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor,  was  seized  or  possessed 
of  the  property  in  question,  within  five  years  before  the  commencement  of  the 

action. 

History:   Enacted  March  11,  1872. 

5.  " Action' ' — As  to  what  included. 

6.  Same— Action  by  cestui  que  trust  to 


ACTIONS  RESPECTING  REAL  PROPERTY 
—SEIZIN  WITHIN  FIVE  YEARS. 

I.  In  General,  1-31. 
II.  Adverse   Possession  —  Title   by   Pre- 
scription, 32-214. 
Ill   8ame — Against  and  Between   Whom, 
215-248. 

1.  In  General. 

1  2.  As    to    construction    of    section  — 
Seizin  within  five  years. 

3.  Same — Showing  investment  of  title 

— Prima  facie  sufficient. 

4.  Acquiescence    or    permission — Occu- 

pation by. 


enforce  trust. 

7.  Same — Action  by  heir  to  set  aside 

deed,   declare   trust,   for  account- 
ing, etc. 

8.  Same — Action  by  wife  of  mortgager 

—To  declare  homestead. 

9.  Same—Action  for  recovery  and  pos- 

session of  real  property. 

10.  Same — Action  to  correct  deed  issued 

in  partition. 

11.  Same — Action  to  enforce  involuntary 

trust. 


1818 


ACTIONS  RESPECTING  REAL  PROPERTY— IN  GENERAL. 


IP*.  II, 


12. 

13. 

14. 

15. 

16- 18. 

19. 
20. 
21. 

22. 
23. 

24. 

25. 

26. 
27. 

28. 

29. 

30. 

6i. 


Same — Action  to  quiet  title — Aa  to 
generally. 

Same — Same — As  to  findings  on  such 
actions. 

Same — Same — And    cancel    deeds  — 
Subdivision  4,  section  338,  post. 

Same  —  Same  —  Land    fraudulently 
obtained. 

Same —  Same —  Same —  Construction 
of  section. 

Same — Same — Same — Intervener. 

Same — Same — Sale  by  probate  court. 

Same — Same — To  easement  —  Inter- 
rupted use. 

Same — Action  to  reform  deed. 

Same  —  Recovery   must  be   had   on 
strength  of  plaintiff's  title. 

Same — When  to  be  brought — Limita- 
tion of  action. 

Same — Same— Within    five    years  — 
Exceptions  to  rule. 

Same — Same — Same — Patentee. 

Same — Same — Same  —  Purchaser  at 
sheriff's  sale. 

Same — Same — Same  —  Sale  by  pro- 
bate court. 

Same — Same — Same — Same  —  As  to 
action  to  quiet  title. 

Same — Waiver  of  defense  of  statute 
pleaded. 

Same — Same — Failure  to  urge  in  ar- 
gument. 


EL   Adverse    Possession  —  Title    bt    Pre- 
scription.   • 

32.  Actual     occupancy  —  Necessary     to 

raise  bar. 

33.  Adjoining    proprietors  —  Occupying 

up  to  agreed  line. 

34.  Adverse  possession — Nature  of. 

35-37.  Same — Same — As  to  essence  of  ad- 
verse possession. 

38, 39.  Same — Title  not  necessary  to,  when. 

40,41.  Same — Same — Possession  and  rights 
growing  out  of. 

42-  46.  Same — To  bar — Possession  must  be 
continuous. 

47.  Same — Permission  or  acquiescence — 

Effect  of. 

48.  Same — Same  —  Permission    destroys 

adverse  possession. 

49,50.  Same — Possession   held   under  legal 

title. 
51, 52.  Same — Possession  by  grantor. 

53.  Same — Possession  by  one  deraigning 

title  from  same  source. 

54.  Same — Taxes — Failure   to   pay — Ef- 

fect of. 

55.  Adverse  use — Of  a  public  street. 

56.  Same — Same — Exception  to  rule. 

57.  Cause  of  action  must  be  raised. 

58.  Claim  of  title — Necessity  for. 


59. 
60. 

61. 

62. 

63-  66. 
67,  68. 

69. 

70. 

71. 
72,  73. 

74. 

75. 
76-  78. 
79, 80. 

81, 82. 
83. 
84. 

85. 
86. 

87. 

88. 

89. 

90, 91. 

92, 93. 

94,  95. 

96-  99. 

100. 

101. 

102, 103. 

104. 

105. 

106, 107. 

108. 

109. 
110,111. 


Color  of  title— Sufficient. 

Coterminous  proprietors  —  Adverse 
occupancy. 

Continuous  possession  —  Necessity 
for. 

Cotenants  and  tenants  in  common- 
Action  between— Statute  of  limi- 
tations.  • 

Same — Adverse  possession  between 
—What  is. 

Same — Same — Heir  having  acquired 
title  by. 

Same  —  Trustee  —  Renunciation  — 
Notice. 

Same — Same — Action  to  be  let  into 
Possession — Ejectment. 

Same  —  Same  —  In  action  in  eject- 
ment same  result  arrived  at. 

Same — Same — In  action  to  recover 
possession  of  undivided  interest. 

Same — Same— Ouster. 

Same — Same— Partition  of  estate. 

Demurrer— Raising  statutory  bar  by. 

Same — Same— Where  cause  of  action 
consists  of  several  items. 

Directing  verdict — When  proper. 

Easement — Creation  by  prescription. 

Evidence  —  Burden  of  proof  —  How 
shown. 

Same — Proof  of  adverse  possession. 

Same — Same — Mexican  and  Spanish 
grants— Proof  of  five  years'  pos- 
session. 

Same— Tax  deed— Invalid. 

Same— Same— Property  excluded. 

Express  trust — Action  to  enforce. 

Findings— That  cause  not  barred— 
What  equivalent  to. 

Same — Of  adverse  possession — What 
is. 

Same — Failure  to  find  —  Not  error, 
when. 

Same— Probative  fact— Not  found- 
Payment  of  taxes. 

Same — Same — Finding  in  action  to 
quiet  title. 

Same — Placed  in  conclusions  of  law 
— Not  disregarded. 

Hostile  title — Necessary  to  adverse 
possession. 

Interruption  of  possession  —  Stops 
running  of  statute. 

Kinds  of  possession  —  Actual  and 
constructive. 

Mexican  and  Spanish  grants — Proof 
of  five  years'  possession  by  de- 
fendant. 

Same  —  Same  —  Effect  of  act  of 
congress  of  April  14,  1860. 

Same — As  to  segregation  of  grant. 

Same — "Final  confirmation"  —  Act 
1855. 
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112- 114.  Same— Same— Act  of  1863. 

115.  Same — Same — Same — Or    the    issu- 

ance of  a  patent. 

116.  Same — Same — Heir   has    five   years 

from  majority. 

117.  Same — Party  deraigning  title  under 

patent. 

118.  Same — Limitation  of  statute— When 

begins  to  run— Grantee  under  stat- 
ute 1863. 

119.  Same — Conveyance  of  undivided  in- 

terest. 

120.  Same — Judicial  notice  —  Of  deriva- 

tion of  title. 

121.  Same  —  Judicial   possession   outside 

segregation — Effect. 

122.  Mistake — Possession  by — Effect. 

123.  Mortgaging  by  deed  absolute — Bar 

of  statute. 

124.  Notice  of  adverse  possession — Kinds 

and  sufficiency. 

125.  Partition — Action   to   correct   deeds 

in. 

126, 127.  Patentee  —  Becovery  by  —  Statute 
bars,  when. 

128/  Permission   or    acquiescence — Effect 
on  occupancy. 

129.  Pleading — The  complaint. 

130, 131.  Same  —  Same  —  Administrator  t  o 
whom  patent  issued — Suing  in  per- 
sonal capacity. 

132.  Same  —  Cross-complaint — A  sugges- 

tion. 

133.  Same — Answer — As  to  requisites  of, 

generally. 

134.  Same — Same — As  to  title  by  adverse 

possession. 

135.  Same — Same — As  to  predecessors. 

136, 137.  Same  —  Same  —  Answer  setting  up 
bar  of  statute. 

138- 140.  Same — Same  —  Pleading  statute  by 
reference  to  section  merely. 

141, 142.  Same — Same — Same — Finding  on. 

143.  Same — Same — Admissions  in  special 
defense— Limitations. 

144- 148.  Same— Demurrer — To  complaint. 

149.  Same — Same— To  answer. 
150- 154.  Same — Judgment  on — Error,  when. 

155.  Possession  under  vendor. 

156,157.  Possession  raises  presumption  of 
right. 

158, 159.  Predecessor  barred — Effect  on  claim. 

160.  <'P^edeces8o^,,— Grantor  disseizing, 

not  a. 

161.  Prescription  —  Character  of  posses- 

sion. 

162.  Same — Easement  by. 

163-165.  Same — Title  by — The  occupancy  of 
land  adversely. 

166,167.  Same  —  Same  —  Of  building— Hori- 
zontal cleavage. 

168.  Same — Separate  property  of  married 
woman. 


169.  Presumption  of  title — Arising  from 
possession. 

70.  Privity  in  succession — Necessity  for. 

71.  Public  lands — Possession  need  not 
be  adverse  to  title. 

72.  Pueblo  lands  —  Alcalde  grant — De- 
nouncement. 

73.  Same  —  Same  —  Occupancy  by  mis- 

take. 

174- 176.  Same — Adverse  possession  —  Bar  of 
statute. 

77.  Same — Judicial  notice — Of  charac- 
ter of  title. 

78.  Remainderman  —  Limitation  com- 
mences to  run  against,  when. 

79.  Bents  and  profits — Occupancy  by  ac- 
quiescence. 

80.  Same — Same — Absence  of  finding  as 
to. 

81.  Same — Verdict  of  jury — Informal. 

82.  Resultant  trust — In  general. 

183, 184.  Right  of  way — Action  to  quiet  title 
to. 

85.  Sales  by  probate  court — Action  to 
set  aside — Barred,  when. 

86.  Section  referred  to,  applied,  con- 
strued, etc. 

87.  Sheriff 's  sale — Purchaser  at — Limi- 
tation runs  from,  when. 

88.  Successive  occupancies — Privity. 

89.  Swamp  and  overflowed  lands — Cer- 
tificate of  purchase — Does  not  pass 
title. 

90.  Same — Segregation  —  Certificate  of 
commissioner  of  general  land  of- 
fice. 

91.  Same — Statute  of  limitations — Runs 
against  patentee  from,  when. 

92.  Same — Ejectment — Defense  of  bar — 
Offer  of  proof — Sufficiency. 

93.  Tacking — Successive  occupancies. 

94.  Taxes — Proof  of  payment  of — Ad- 
missible to  show  claim  of  title. 

95.  Same — Failure  to  pay — Effect  on 
adverse  possession. 

96.  Trespass — By  railroad — In  construc- 
tion^—  Action  governed  by  what 
statute. 

97.  Trusts — Express  trusts — Repudiation 
— Notice  to  cestui  que  trust. 

98.  Same — Same — Mortgaging  by  deed 
absolute — Limitation. 

99.  Same — Resulting  trust. 

200.  Van  Ness  ordinance — What  it  is. 

201.  Same — Purpose  of  the  ordinance. 

202.  Same — Deed  under — Effect  of. 

203.  Same  —  Ejectment  —  Act   March   4, 
1864. 

204.  Same — Suits  on  title  acquired  under 
— What  possession  sufficient. 

205.  Same — Same  —  Same  —  Constructive 
possession. 

206.  Same — Words  and  phrases — "Legal 
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process 


ft 
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207.  Same— Same— "May  be  recovered." 
208-210.  Same— Same — "Tenant." 

211.  Water-rights  —  Appropriation  —  Act 
of  congress  1866. 

212,213.  Same— Prescription  title— Finding. 

214.  Same — Same — Failure  to  find— Who 

may  object. 

III.  Adverse  Possession — Against  and  Be- 
tween Whom. 

215.  Statute  does  not  run — Against  Uni- 

ted States. 

216.  Same — Against  the  public 

217.  Same  —  Against   land   dedicated   to 

public  use. 

218.  Same — Against  an  infant  until  ma- 

jority. 

219.  Same— Party  holding  in  hostility  to 

himself. 

220,  221.  Same — Same — Boman  Catholic  arch- 
bishop. 

222.  Same— Against    distributees    of    es- 
tate before  settlement. 

223,  224.  Same  —  Between  administrator  and 
heir. 

225,226.  Same — Between    trustee   and    cestui 
que  trust. 

227.  Same — Same — Constructive   trust  in 

real  property — Action  to  enforce. 

228.  Same— Same— Legal  title  held  by  de- 

fendant in  trust  for  plaintiff. 

229.  As   between   owner   in   possession — 

And  claimant  without  title. 

230-  234.  As  between  a  cotenant  and  fellow- 
tenants  in  common. 

235-237.  As  between  landlord  and  tenant  in 
possession. 

238.  Same — Partnership  in  possession  un- 
der lease. 

239,240.  Same— Rule  that   tenant   must   sur- 
render possession. 

241.  As  between  mortgagee  in  possession 

and  mortgageor. 

242.  As  between  pledgee  and  pledgeor. 

243-  245.  As  between  vendee  in  possession  and 
vendor. 

246,247.  Same — Vendee's  or  grantee's  entry 
under  purchase. 

248.  As  between  vendor  in  possession  and 
vendee. 

I.     IN  GENERAL.. 

1.  As  to  construction  of  section— Seisin 
wltkln  «ve  years. — An  action  to  quiet  title 
Is,  with  respect  to  the  statute  of  limitations, 
an  action  to  recover  real  property  and  the 
possession  thereof,  and  is  barred  by  five 
years  adverse  possession  of  the  defendant. 
— Beckett  v.  Petal uma,  171  Cal.  309,  153 
Pac.  20. 

As  to  construction  of  section,  see,  also, 
pars.  16-18,  this  note. 

2.  This  section  is  to  be  read  in  connec- 
tion with  sections  322,  323,  and  325,  which 
set    forth    the    legal    prerequisites    of    the 
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creation  of  such  a  title  by  adverse  posses- 
sion  as   would   defeat   the  plaintiff's   seizin 
in  law. — People's  Water  Co.  v.  Boromeo,  81 
Cal.  App.  270,  160  Pac.  574. 

8.  Same— Showing:  Investment  of  title— 
Prima  facie  sufficient. — The  requirement  of 
the  above  section  that  the  plaintiff  or  his 
ancestor,  etc.,  was  seised  or  possessed  of 
the  property  within  Ave  years,  is  satisfied 
prima  facie  by  establishing  a  devolution 
of  the  title  within  that  time. — Westphal  v. 
Arnoux,  —  Cal.  App.  — ,  197  Pac.  395. 

As  to  burden  of  proof  being:  upon  the 
defendant  In  such  eases  to  establish  unin- 
terrupted adverse  possession,  see,  post, 
S  321,  note  par.  7. 

4.  Acquiescence  or  permission— Occupa- 
tion by,  us  to  generally, — see,  post,  §  321, 
note  pars.  38,  39. 

5.  "Action" — As    to   what   included. — The 

word  "action,"  as  used  in  above  section,  in- 
cludes special  proceedings  of  civil  nature. — 
See,  post,  §  363  and  note. 

6.  Same— Action  by  cestui  que  trust  to 
enforce  trust  in  land  must  be  brought 
within  five  years  of  breach. — See  par.  193, 
this  note. 

7.  Same — Action  by  heir  to  set  aside 
deed,  declare  trust,  for  accounting;,  etc. — 
Action  by  heir  to  set  aside  conveyance  to 
tract  of  land  by  deceased  foster-father, 
alleged  to  have  been  procured  by  fraud  and 
undue  influence;  to  enforce  trust  as  to  an- 
other tract  of  land  against  foster-mother 
and  purchaser  from  her  with  notice,  to  be 
let  into  possession  into  both  tracts  of  land 
as  tenant  in  common  and  have  title  quieted 
as  to  undivided  half  of  each;  and  for  ac- 
counting of  rents  and  profits, — though  in- 
volving issue  of  fraud,— is  to  be  regarded 
as  action  to  recover  possession  of  real  prop- 
erty   within    meaning    of    above    section. 

Murphy    v.    Cowley,    140    Cal.    141,    73    Pac. 
820. 

8.  Same— Action  by  wife  of  morts;as;eor 
—To  declare  homestead.— An  action  by  wife 
of  mortgageor  of  land,  subsequent  to  mort- 
gage, declared  to  be  homestead,  sold  under 
decree  of  foreclosure  in  action  to  which 
wife  was  not  made  party,  can  bring  action 
in  ejectment  for  recovery  of  premises,  if 
instituted  before  statutory  bar  Intervenes. 
—Watt  v.  Gallagher,  97  Cal.  47,  62,  31  Pac. 
626. 

».  Same— Action  for  recorery  and  posses- 
sion of  real  property.— An  action,  the  pur- 
pose of  which  is  to  determine  who  is  the 
real  owner  of  the  property  in  dispute,  and 
then  to  compel  a  conveyance  of  the  legal 
title  and  restoration  of  the  possession 
thereof  to  the  rightful  owner,  is,  in  part 
at  least,  an  action  for  recovery  and  posses- 
sion of  real  property,  within  the  meaning 
of  section  318  of  the  Code  of  Civil  Proced- 
ure, and  accordingly  the  five  year  period 
prescribed  by  that  section  would  be  appli- 
cable.— Bradley  Bros.  v.  Bradley,  20  Cal 
App.  1,  127  Pac.  1044,  1047. 

See,  also,  post,  $  346  and  note. 
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10.  Same— Action  to  correct  deed  laaued 
im  partition,  executed  under  mutual  mis- 
take, and  to  compel  conveyance  to  corrected 
or  assigned  division  line,  is  action  to  re- 
cover real  property,  and  governed  by  this 
section. — See  par.  125,  this  note. 

11.  Same— Action  to  enforce  Involuntary 
trust. — Limitation  against  an  action  to  es- 
tablish and  enforce  an  involuntary  trust, 
and  to  secure  possession,  commences  to 
run  from  the  time  plaintiff  lost  possession, 
only,  and  not  from  the  time  when  the  trust 
was  repudiated  by  the  defendant. — Bradley 
Bros.,  Inc.,  v.  Bradley,  20  Cal.  App.  1,  127 
Pac.  1044,  1047. 

See,  also,  post,  S  343  and  note. 

12  Same — Action  to  quiet  title — Aa  to 
generally. — In  actions  to  quiet  title  this 
section  does  not  apply.  Such  proceedings 
are  governed  by  sections  380  and  738,  post. 
— Brusie  v.  Gates,  80  Cal.  462,  465,  22  Pac. 
284.  See  Richardson  v.  Williamson,  24  Cal. 
289.  299. 

Aa  to  action  to  qnlet  title  generally,  see, 
post,  S  738  and  note. 

Aa  to  sucb  actions  being  within  the  stnt- 
■te  of  limitations,  see  pars.  1  and  2,  this 
note. 

IS,  Same— Same— Ai  to  findings  on  snch 
actions,  see  par.  100,  this  note. 

14.  Same  —  Same  —  And  cancel  deeds— 
Subdivision  4,  section  SS8,  post- — An  action 
to  quiet  title  to  land  and  to  cancel  deeds 
on  the  ground  of  undue  influence,  is  gov- 
erned by  the  period  of  limitations  fixed  by 
the  above  section  and  not  by  that  of  sub- 
division 4,  section  338. — Campbell  v.  Gensh- 
lea,  180  Cal.  213,  180  Pac.  336. 

15.  Same— Same— Land  fraudulently  ob- 
tained.— The  provisions  of  above  section 
regulate  the  time  within  which  an  action 
must  be  brought  to  quiet  the  title  to  land. — 
Daman  v.  Hunt,  —  Cal.  App.  — ,  191  Pac. 
376. 


1C  Same— Same— Same— Construction  of 
section. — Although  the  main  ground  of  the 
action  be  fraud  or  mistake,  whereby  the  de- 
fendant has  obtained  the  legal  title  to  the 
land  in  controversy,  and  the  chief  conten- 
tion between  the  parties  is  with  respect  to 
the  fraud  or  mistake  alleged,  yet,  if  the 
plaintiff  alleges  facts  which  show,  as  mat- 
ter of  law,  that  he  is  entitled  to  possession 
of  the  property,  and  a  part  of  the  relief 
asked  is  that  he  be  let  into  possession,  or 
that  his  title  to  the  land  be  quieted,  the 
action  is  in  reality  for  the  recovery  of  real 
property,  and  is  not  barred  except  by  the 
five-year  limitation  contained  in  the  above 
section. — Daman  v.  Hunt,  —  Cal.  App.  — , 
191  Pac.  376,  following  Murphy  v.  Cowley, 
140  Cal.  141,  146,  73  Pac.  820. 

As  to  construction  of  section  generally, 
see  pars.  1-3,  this  note. 

17.  The  same  rule  has  been  followed  in 
the  states  of  Iowa,  Kansas,  Missouri,  and 
Texas. — Williams  v.  Allison,  33  Iowa  278; 
Reihl    v.    Llkowski,   33    Kan.    616;    Dunn    v. 


Miller,  96  Mo.  338;  Shepard  v.  Cummings, 
44  Tex.  602. 

18.  Contra i     Hoyt    v.    Putnam,    39    Hun. 
406. 

19.  Same  —  Same  —  Same  —  Intervener  in 

an  action  to  quiet  title  to  land,  title  to 
which  was  fraudulently,  etc.,  acquired, 
whose  complaint  in  intervention  was  filed 
within  the  five-year  limitation  provided  in 
above  section  after  his  cause  of  action  ac- 
crued, is  within  time,  and  entitled  to  the 
relief  the  evidence  warrants. — Daman  v. 
Hunt,  —  Cal.  App.  — ,  191  Pac.  376. 


20.  Same— Same— Sale   by   probate   court 

Improperly  made,  action  of  heir  to  set  aside 
or  quiet  title  is  governed  by  sections  1573, 
1574,  post;  and  where  purchaser  at  such 
sale  mortgages  property,  and  it  is  sub- 
sequently sold  to  person  with  notice  of  in- 
terest of  heirs  therein,  statute  begins  to 
run  on  date  of  sheriff's  deed  under  which  he 
attempts  to  take  possession  adversely  to 
heirs,  under  this  section  and  section  319, 
post. — Campbell  v.  Drais,  125  Cal.  253,  67 
Pac.  994. 

See  pars.  20,  185,  this  note. 

21.  Same  —  Same  —  To  easement— Inter- 
rupted use  Sufficiency  of, — In  an  action  to 
quiet  title  to  an  easement  of  right  of  way, 
where  it  appeared  from  the  evidence  the 
defendant  shortly  before  the  commencement 
of  the  action  did  erect  a  substantial  fence 
cutting  off  access  to  that  part  of  Serpen- 
tine avenue  concerned  in  the  action,  and 
that  he  had  prior  to  that  time  placed  an  ob- 
struction upon  said  avenue,  but  not  of  a 
character,  and  not  maintained  with  suffi- 
cient continuity,  as  to  constitute  an  un- 
equivocal denial  of  the  plaintiff's  right  of 
passage;  a  part  of  this  obstruction  con- 
sisting of  a  movable  bar,  which  was  fre- 
quently removed  by  persons  passing  over 
the  so-called  avenue,  and  remained  out  of 
place  for  long  periods  of  time,  and  passage 
was  freely  had  by  such  of  the  public  as  de- 
sired to  travel  over  the  locus  in  question; 
nor,  according  to  the  plaintiff's  testimony, 
was  his  access  ever  interfered  with  until 
the  construction  of  the  substantial  fence  a 
short  time  before  the  Institution  of  the  ac- 
tion, as  found  by  the  court,  plaintiff's  cause 
of  action  is  not  barred  under  provisions  of 
above  and  following  section. — Roger  v. 
Struven,  —  Cal.  App.  — ,  186  Pac.  817. 

22.  Same-— Action  to  reform  deed  upon 
the  ground  of  mutual  mistake  is  not  within 
the  provisions  of  this  section. — Hart  v. 
Walton,  9  Cal.  App.  502,  507,  510,  99  Pac. 
719. 

23.  Same— Recovery  must  be  on  strength 
of  plaintiff's  title,  and  not  on  weakness  of 
defendant's;  unless  plaintiff  shows  title,  de- 
fendant is  entitled  to  judgment. — Reay  v. 
Butler,  95  Cal.  206,  218,  30  Pac.  208;  Sousa 
v.  Pereira,  132  Cal.  77,  64  Pac.  90.  See 
Heney  v.  Pesoli,  109  Cal.  53,  41  Pac.  819; 
McOrath  v.  Wallace,  116  Cal.  548,  551,  48 
Pac.  719. 
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A*  to  want  of  title  to  defendant  wi«y 
immaterial,,  see  pars.  38-41,  this  note. 

34.  Same — When  to  be  brenght— Limita- 
tion of  action  concerning  recovery  of  realty, 
see,  post,  8  320,  note  par.  1. 

25.  Same— Same — Wltkln  Are  yearn— Ex- 
ception* to  rale. — Time  within  which  actions 

must  be  commenced  is  matter  of  statutory 
regulation.  Under  our  statute  no  action 
for  recovery  of  real  property  or  possession 
thereof  can  be  maintained  unless  such  ac- 
tion is  commenced  within  five  years  after 
cause  of  action  accrues  under  this  section 
and  section  319,  post.  There  are  some  ex- 
ceptions to  rule. — Time  within  which  actions 
328,  post. — Southern  Pac  R.  Co.  v.  Whit- 
aker,  109  Cal.  268,  275,  41  Pac.  1083. 

26.  Same  —  Same  —  Same— Patentee   may 

maintain  a  suit  to  recover  the  property, 
etc.,  at  any  time  within  five  years  after 
date  on  which  patent  to  land  is  issued;  time 
which  run  before  that  date  can  not  be  in- 
cluded.—Fremont  v.  Seals,  18  Cal.  433,  435. 
See  pars.  126,  127,  this  note. 

27.  Same  —  Same  —  Same— Purchaser  at 
sheriffs  sale  action  must  be  brought  within 
•five  years  from  date  of  deed. — See  par.  187, 
this  note. 


Same— Same  Same— Sale  by  probate 
■court,  action  to  set  aside  Is  not  governed 
toy  this  section,  but  by  sections  1578,  1806, 
post,  and  must  be  brought  within  three 
years. 


».  Same — Same— Same— Same— An  to  ac- 
tion to  quiet  title  where  purchaser  at  such 
sale  has  mortgaged  the  premises  which  are 
sold  on  foreclosure  to  party  with  notice  of 
the  interest  of  heirs  therein. — See  pars.  20, 
185,  this  note. 

50.  Same— Waiver  of  defense  of  statute 
pleaded,  will  not  be  presumed  by  supreme 
court,  unless  record  shows  such  waiver. — 
Vassault  v.  Seitz,  81  Cal.  225. 

51.  Same— Same— Failure  to  urge  la  ar- 
-gument  in  court  below,  does  not  preclude 
prevailing  party  from  raising  it  in  supreme 
court. — Vassault  v.  Seitz,  31  Cal.  225. 

II.     ADVERSE    POSSESSIONS— TITLE    BY 
PRESCRIPTION. 

As  to  adverse  possessloa,  see,  post  S  825 
and  note. 

32.  Actual  occupancy — Necessary  to  raise 
-the  bar  of  statute  of  limitations. — See,  post, 
5  321,  note  pars.  11-15. 

Aa  to  building— Acquiring  title  by  pre- 
scription.— See  pars.  166,  167,  this  note. 

As  to  constructive  occupancy,  see,  post, 
S  321,  note  pars.  74-77. 

As  to  occupancy  by  acquiescence  or  per- 
mission, see  par.  4,  this  note. 

33.  Adjoining  proprietors— Occupy  Ins;  up 
to  agreed  line,  when  adverse. — See,  post, 
S  321,  note  pars.  76-81. 

34.  Adverse  possession— Nature  of. — Ad- 
verse possession  is  merely  possession  hos- 
tile as  against  particular  claim  to  which  it 


is  opposed  in  proof. — McManus  v.  O'Sullivan, 
48  Cal.  7,  16. 

35.  Same— Same— Aa  to  essence  of  ad- 
verse  possession,  see,  post,  8  321,  note  par. 
37. 

Aa  to  wbea  adverse  possession  bet-ins  to 
ma  as  against  patentee  and  tboae  «*i»t— i-f 
under  aim,  see  par.  107,  this  note. 

86.  The  very  essence  of  adverse  posses- 
sion Is  that  holder  claims  right  to  his  pos- 
session not  under,  but  in  opposition  to,  title 
to  which  his  possession  is  alleged  to  be  ad- 
verse.— Farish  v.  Coon,  40  Cal.  83,  67. 

As  to  tenants  la  common,  see  pars.  67-69, 
this  note. 

37.  Adverse  possession  does  not  ripen 
into  title  unless  continued  uninterruptedly 
for  five  years.— Hayes  v.  Martin,  45  Cal.  559. 

See  pars.  32-86,  this  note;  also,  post,  §  821, 
note  pars.  113  et  seq. 

38.  Same — Title   not  necessary   to,  wbea. 

—possession  taken  and  held  by  defendant 
for  requisite  period,  in  hostility  to  title  or 
claim  set  up  by  plaintiff  In  action  in  eject- 
ment, amounts  to  adverse  possession  against 
plaintiff,  sufficient  to  bar  recovery,  even 
though  defendant,  who  is  simply  in  posses- 
sion, admits  validity  of  outstanding  title  in 
third  person. — McManus  v.  O'Sullivan.  48 
Cal.  7,  15. 

See  par.  112,  this  note;  also,  post,  |  321, 
note  par.  82. 

39.  Thus,  where  case  turns  upon  ques- 
tion as  to  whether  possession  of  defendant 
in  that  action  is  adverse  in  its  character, 
notwithstanding  defendant  entered  upon 
land,  and  claimed  to  hold  it,  conceding  all 
while  that  title  was  in  government  of 
United  States,  which  title  he  was  avowedly 
endeavoring,  by  entry  and  occupation  as 
pre-emptor,  to  obtain;  this  was  held  to  be 
adverse  possession  as  to  all  world  except 
United  States.— Page  v.  Fowler.  28  Cal.  605, 
611,  87  Cal.  108. 

40.  Same— Same  Possession  aad  rights 
growing  out  of  It  being  only  question  at 
Issue,  no  claim  being  made  to  title  by  either 
party,  adverse  possession  may  obtain  in 
public  lands  as  between  parties.— See  Page 
v.  Fowler,  28  Cal.  605,  611;  LeRoy  v.  Rogers. 
30  Cal.  229,  235;  Vassault  v.  Belts,  81  Cal. 
225,  280;  Sharp  v.  Daugney,  88  Cal.  505,  611- 
McManus  v.  O'Sullivan,  48  Cal.  7,  15;  Manly 
v.  Howlett,  65  Cal.  94,  98. 

41.  "It  Is  not  requisite  that  party  who 
relies  upon  statute  should  show  that  he 
claims  tide  in  hostility  to  United  States 
He  may  admit  title  in  United  States,  either 
with  or  without  claim  on  his  part  of  right 
to  acquire  title  from  United  States,  and  it  is 
sufficient  if  he  has  such  possession  as  Is 
required  by  statute,  and  claims  in  hostility 
to  title  which  plaintiff  establishes  In  ac- 
tion."—Hayes  v.  Martin,  45  Cal.  659. 

42.  Same — To    bar— Possession    must    be 
continuous  and  exclusive  for  full  Ave  years 
— Hagar  v.  Spect,  48  Cal.  406,  407. 
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See,  post,  S  321,  note  pars.  28  et  8eq.  and 
113  at  seq. 

48.  Possession  must  be  actual,  complete, 
and  continuous.  Thus,  on  claim  to  hold 
land  sought  to  be  recovered  under  color  of 
title  for  statutory  period,  proof  that  de- 
fendant claimed  to  own  large  tract  of  land, 
which  included  one  sought  to  be  recovered, 
can  not  establish  bar  by  proving:  actual  pos- 
session of  portion  of  large  tract,  not  ex- 
tending: to  and  covering:  land  claimed  by 
plaintiff. — Kimball  v.  Stormer,  65  Cal.  116, 
3  Pac  408. 

44.  Complete  and  continuous  necessary 
to  bar  statute  under  this  section. — Where 
defendant  and  his  predecessors  entered  un- 
der tax-deed  and  held  continuous  possession 
for  more  than  five  years  of  property,  city 
lot,  which  they  inclosed  all  but  gateway  to 
drive  in  and  out  through,  this  was  held  to 
be  sufficient  adverse  possession. — Kocke- 
mann  v.  Bickel,  92  Cal.  665,  28  Pac.  686. 

45.  In  action  in  ejectment  to  recover 
strip  of  land  few  inches  in  width,  between 
adjoining  lots,  evidence  that  defendant  had 
been  in  possession  of  strip  for  about 
twenty-flve  years;  that  one  survey  included 
strip  in  his  deed,  while  another  did  not; 
that  defendant's  occupancy  was  under  claim 
to  hold  strip  adversely  to  plaintiff  and  whole 
world,  is  sufficient  to  support  finding  for 
defendant  under  above  section. — Miller  v. 
Benslnger,  3  Cal.  Unrep.  704,  31  Pac.  578. 

46.  Complete  and  exclusive  for  less  than 
five  years  In  defendant  and  his  predeces- 
sors will  not  support  plea  of  bar  under 
above  section. — Baum  v.  Reay,  96  Cal.  462, 
466,  29  Pac.  117,  81  Id.  661.  See  Watts  v. 
Gallagher,  97  Cal.  47,  62,  81  Pac.  626. 

47.  Same— Permission  or   acquiescence 

EaTect  of. — Permission  to  use  for  storage 
purposes  can  not  create  prescriptive  title 
against  patentee  of  tide-water  lands,  where 
such  storage  is  under  and  in  subordination 
to  legal  title. — Allen  v.  McKay,  189  Cal.  94, 
72  Pac  713. 

Sane  —  Sumo  —  Permission  destroys 
fiwulMi  and  prevents  prescrip- 
tive title,  where  occupancy  under  such  per- 
mission.— Feliz  v.  Los  Angeles,  68  Cal.  78; 
Ball  v.  Kehl,  95  Cal.  606,  618,  80  Pac.  780. 

49.  Same  —  Posu csslon  feel*  under  legal 
title  can  gain  nothing  from  adverse  posses- 
sion of  lands  by  owner  of  such  title. — How- 
ell v.  Slauson,  83  Cal.  539,  546,  28  Pac.  692. 

50.  Claim  of  title  made  by  persons  who 
are  not  owners  of  legal  title,  they  not  be- 
ing in  possession  of  land,  amounts  to  noth- 
ing more  than  mere  assertion  which  can  not 
ripen  Into  prescriptive  title;  for  no  claim 
to  title  without  actual  and  exclusive  pos- 
session for  period  prescribed  by  statute  of 
limitations  will  create  title  by  prescription. 
Howell  v.  Slauson,  83  Cal.  539,  546,  23  Pac. 
692. 

51.  Same— Pease— Ion  by  grantor. — Where 
a  party  in  possession  conveys  to  another, 
and  then  remains  in  possession,  ordinarily 


ne  does  so  In  general  sense  as  tenant  at 
will  of  his  grantee. — Brooks  v.  Hyde,  37 
Cal.  366,  374.  See  Me.  Currier  v.  Earl,  13 
Me.  216.  N.  Y.  Jackson  ex  dem.  Webber  v. 
Harsen,  7  Cow.  323,  17  Am.  Dec.  517;  Jack- 
son ex  d.  Bowen  v.  Burton,  1  Wend.  341; 
Bur  nana  v.  Van  Zandt,  7  Barb.  91.  Fed. 
Zeller's  Lessee  v.  Eckert,  45  U.  S.  (4  How.) 
289,  11  L.  ed.  979. 
See,  post,  fi  321  and  note. 

52.  However,  where  a  grantor  remains 
in  possession  of  property  conveyed,  notwith- 
standing deed,  asserting  and  maintaining 
adverse  possession  for  five  years,  he  will 
thus  acquire  good  title  against  his  grantor. 
— Dorland  v.  Magilton,  47  Cal.  485. 

53.  Same— Possession  by  person  deraign- 
lns;  title  from  another,  possession  not  ad- 
verse to  such  other. — Franklin  v.  Dorland, 
28  Cal.  175,  87  Am.  Dec.  111. 

See,  post,  S  321,  note  pars.  49-51. 

64.     Same— Taxes— Failure  to  pay— Effect 

of. — Where  adverse  possession,  to  give  title, 
is  required  to  be  accompanied  by  payment 
of  taxes,  such  title  will  be  defeated  by  fail- 
ure to  pay  taxes  one  year  out  of  five  years' 
adverse  possession  required  to  perfect  title 
by  prescription. — Allen  v.  McKay,  139  Cal. 
94,  72  Pac.  718. 

See  par.  195,  this  note;  also,  post,  I  321 
note  pars.  138,  189,  and  9  325  and  note. 

55.     Adverse  use— Of  a  public  street   for 

period  of  ten  years  held  not  to  confer  title, 
or  be  within  the  bar  of  this  section. — Town 
of  Red  Bluff  v.  Walbridge,  15  Cal.  App.  786, 
116  Pac.  77.  oiting  People  v.  Kerber,  152  Cal. 
731,  98  Pac.  878. 

66.     Same— Same— Exceptions     to    rale. — 

The  only  exception  to  the  rule  that  adverse 
use  of  public  street  for  the  period  fixed  does 
not  confer  title,  or  bar  action,  is  where 
public  use  has  been  abandoned  by  compe- 
tent authority  and  the  land  is  held  as  pri- 
vate property. — Town  of  Red  Bluff  v.  Wal- 
bridge, 15  Cal.  App.  786,  116  Pac.  77. 

57.  Cause    of   action    mast   be   raised    by 

the  possession  to  set  statute  of  limitations 
running. — See,  post,  9  321,  note  pars.  41-44. 

58.  Claim  of  title  possession  must  be  un- 
der to  be  adverse. — See,  post,  1 321,  note 
pars.  106  et  seq. 

Aa  to  public  lands,  possession  need  not  be 
under  claim  of  title  as  against  United 
States. — See  pars.  38-41,  this  note. 

50.  Color  of  title— Sufficient  to  give  ad- 
verse possession. — See,  post,  8  821,  note  pars. 
74-81;  also   (822  and  note. 


Coterminous  proprietors— Adverse  oc- 

— As  to  when  occupation  of  is  ad- 
verse, see,  post,  S  321,  note  pars.  67-81. 

61.     Continuous  possession— Necessary  for 

creating  title  by  prescription. — See  pars.  82- 
36,  this  note;  also,  post,  1 821,  note  pars. 
102-105. 


Cotenants  and  tenants  In  common- 
Actions   between— Statute  of   limitations. — 

In  action  to  recover  land  by  tenant  In  com- 
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mon  against  cotenant,  above  section  is  ap- 
plicable, and  bars  right  of  recovery  after 
lapse  of  five  years. — Tully  v.  Tully,  2  Cal. 
Unrep.  645,  9  Pac  841.  See  Olney  v.  Sawyer, 
54  Cal.  379;  Tully  v.  Tully,  71  Cal.  338,  12 
Pac.  246. 

63.  Same— Adverts  possesion  between— 

What  is. — Adverse  possession  is  necessary 
to  set  statute  of  limitations  running  in 
favor  of  one  tenant  in  common  against  an- 
other tenant  in  common;  possession  of  one 
is  possession  of  all. — Watson  v.  Sutro.  86 
Cal.  500,  629,  24  Pac.  172,  25  Id.  64.  See  Love 
v.  Watkins,  40  Cal.  547,  569,  6  Am.  Rep.  624; 
Unger  v.  Mooney,  63  Cal.  586,  49  Am.  Rep. 
100. 

64.  McKee,  J.,  In  his  dissenting  opinion 
In  Tully  v.  Tully,  71  CaL  338,  846,  12  Pac. 
246,  says:  "As  plaintiff  and  defendant  ori- 
ginally acquired  title  to  land  in  common, 
actual  and  exclusive  possession  thereof  by 
defendant  did  not  affect  the  plaintiff's  right; 
for  defendant's  possession  as  tenant  In  com- 
mon with  plaintiff,  in  whatever  title  they 
had  to  land,  was  possession  of  plaintiff."— 
See  Waring  v.  Crow,  11  Cal.  366;  Knox  v. 
Marshall,  19  Cal.  617;  Colman  v.  Clements, 
23  Cal.  245;  Owen  v.  Morton,  24  Cal.  373; 
Miller  v.  Myles,  46  Cal.  535. 

65.  Exercise  of  acts  of  ownership  of  un- 
equivocal character,  by  tenant  in  common  in 
possession,  where  such  acts  are  overt  and 
notorious,  and  of  such  nature  as  by  their 
own  import  to  impart  information  and  no- 
tice to  his  cotenants  that  disseizin  and  ad- 
verse possession  is  intended,  where  con- 
tinued for  Ave  years,  with  full  compliance 
of  all  requirements  of  various  applicable 
sections  of  this  chapter,  will  vest  title  by 
prescription. — Feliz  v.  Felix,  105  Cal.  1,  38 
Pac.  521. 

66.  Residence  of  cotenant  in  family  of 
disseizor  on  premises,  does  not  prevent  run- 
ning of  statute  against  him;  this  fact  would 
make  hostile  act  more  readily  known  to 
him. — Feliz  v.  Feliz,  105  CaL  1,  38  Pac.  521. 


67.  Sane— Same— -Heir  bavin*?  acquired 
title  by  prescription  as  against  all  other 
heirs,  inventory  and  appraisement,  and  fil- 
ing of  petition  by  widow  for  homestead,  can 
have  no  probative  effect  in  determining 
whether  possession  of  land  by  such  heir  was 
adverse  from  time  of  death  of  ancestor. — 
Feliz  v.  Feliz,  105  Cal.  1,  38  Pac.  521. 

68.  Possession  of  one  as  tenant  in  com- 
mon, not  having  been  disturbed  by  his  co- 
tenants,  there  having  been  no  -acts  of  ex- 
clusion equivalent  to  ouster,  statute  of  limi- 
tations will  not  run  as  against  his  rights. 
— McCauley  v.  Harvey,  49  Cal.  497,  506. 

69.  Same  —  Trustee  —  Repudiation  —  No- 
tice.— Where  trustee  holds  for  tenants  in 
common  his  possession  is  possession  of  each 
until  he  repudiates  his  trust,  and  notice  of 
that  repudiation  is  brought  home  to  tenants 
in  common  or  any  one  of  them. — Watson  v. 
Sutro,  86  Cal.  500,  529,  24  Pac  172,  25  Pac. 
64. 


76.  Same— Same— In  an  action  to  be"  let 
Into  possession  as  cotenant  where  such 
land  had  been  held  adversely  and  to  the 
exclusion  of  whole  world,  and  possession  by 
defendant  had  been  continuous  and  unin- 
terrupted for  nineteen  years,  the  action 
was  held  to  be  barred  under  this  section. — 
Tully  v.  Tully,  2  Cal.  Unrep.  645,  9  Pac. 
841. 


71.  Same— Same— In  action  In  ejectment 
le  result  wm  arrived  at  by  divided  court, 

with  vigorous  dissenting  opinions  by  Mc- 
Kinstry  and  McKee,  JJ.,  in  Tully  v.  Tully, 
71  Cal.  338,  12  Pac.  246. 

72.  Same  —  Same  —  In  action  to  recover 
possession  of  undivided  interest  in  land, 
question  whether  defendant  entered  into 
possession  claiming  ownership  of  whole,  or 
whether  he  acknowledged  himself  to  be  co- 
tenant  in  the  property,  is  one  of  fact,  to  be 
determined  by  trial  court  from  all  circum- 
stances.— Alvarado  v.  Nordholt,  95  Cal.  116, 
80  Pac.  211. 

73.  Where  purchaser  at  probate  sale  recog- 
nized the  rights  of  minor  heirs,  and  held 
for  them  during  their  minority  and  after 
their  majority,  as  tenant  in  common  with 
them,  they  have  no  cause  of  action  against 
him,  and  above  statute  does  not  run  to  bar 
action  against  him  to  quiet  title  their  share 
of  premises. — Campbell  v.  Drais.  125  Cal. 
253,  259,  57  Pac.  994. 

74*  Same— Same— Ouster. — Open  and  no- 
torious possession  and  claim  of  ownership 
continued  for  more  than  five  years  const!  • 
tutes  ouster  of  cotenants,  and  bar  of  stat- 
utes intervenes. — Alvarado  v.  Nordholt,  95 
Cal.  116,  127,  80  Pac.  211.  See  Unger  v. 
Mooney,  63  Cal.  586,  49  Am.  Rep.  100;  Bath 
v.  Valdez,  70  Cal.  350,  11  Pac.  724;  Winter- 
burn  v.  Chambers,  91  Cal.  170,  27  Pac.  658. 

75.  Same — Same — Partition     of    estate. — 

Valid  decree  in  partition  of  lands  held  as 
tenants  in  common  of  deceased  parent  enti- 
tles each  of  tenants  in  common  to  exclusive 
possession  of  that  part  allotted  to  him,  and 
adverse  possession  of  part  assigned  to  one 
tenant  by  another  tenant  in  common  for 
more  than  five  years  is  not  bar  to  action  by 
former  tenant  in  common  to  recover  posses- 
sion of  part  assigned  him  on  partition. — 
Richardson  v.  Loupe,  80  Cal.  490,  495,  22  Pac. 
227. 
See  par.  98,  this  note. 

76.  Demurrer— Raising  statutory  bar  by. 

— Bar  of  statute  of  limitations  is  affirmative 
defense,  and  when  relied  on  must  be  as- 
serted. It  can  not  be  raised  by  demurrer, 
unless  it  affirmatively  appears  upon  face  of 
complaint  that  defense  exists,  and  even  in 
that  case  it  must  be  specifically  stated  in 
demurrer  as  ground  relied  upon  to  show 
that,  from  the  averments  in  complaint,  no 
cause  of  action  exists  against  the  defend- 
ant— McFarland  v.  Holcomb,  123  Cal.  84,  87, 
55  Pac.  761.  See  Hentsch  v.  Porter,  10  Cal. 
555;  Ord  v.  De  la  Querra,  18  Cal.  67,  75; 
Smith  v.  Richmond,  19  Cal.  476;  Coleman  v. 
Wood  worth,  28  CaL  567;  Bank  of  Stockton 
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v.  Howland,  42  Cal.  129;  Brennan  v.  Ford, 
46  Cal.  7;  Chase  v.  Evoy,  58  Cal.  348;  Har- 
mon v.  Page,  62  Cal.  448;  Farris  v.  Merritt, 
63  Cal.  118;  Fleming  v.  Albeck,  67  Cal.  226. 
227,  7  Pac.  659;  Cameron  v.  City  of  San 
Francisco,  68  Cal.  390,  9  Pac.  430;  Wise  v. 
Williams,  72  Cal.  544,  548,  14  Pac.  204;  Wise 
v.  Hogan,  77  Cal.  184,  19  Pac.  278  (doubting 
Ellissen  v.  Halleck's  Ex'rs.,  6  Cal.  386);  Doe 
v.  Sanger.  78  Cal.  150,  20  Pac.  366;  Kraner 
v.  Halsey,  82  Cal.  209-211,  22  Pac.  1137;  Cur- 
tiss  v.  Aetna  L.  Ins.  Co.,  90  Cal.  245,  25  Am. 
St.  Rep.  114,  27  Pac.  211;  Bank  of  San  Luis 
Obispo  v.  Wickersham,  99  Cal.  655,  34  Pac. 
444;  McCann  v.  Pennie,  100  Cal.  547,  661,  36 
Pac.  168;  Pleasant  v.  Samuels,  114  Cal.  34, 
38,  45  Pac.  998;  Williams  v.  Bergin,  116  Cal. 
56,  69,  47  Pac.  877;  Nelson  v.  Merced  Co.,  122 
Cal.  644,  55  Pac.  421;  Lloyd  v.  Davis,  123  Cal. 
348,  350,  55  Pac.  1003;  Harrington  v.  Home 
L.  Ins.  Co.  128  Cal.  531,  58  Pac.  180;  Etchas 
v.  Orena,  127  Cal.  588,  60  Pac.  45. 

As  to  demurrer  to  complaint  or  tnwer, 
see  pars.  114,  117,  this  note. 

A»  to  demurrer  to  complaint  generally,  see 
pars.  144-148,  this  note. 

As  to  conjunctive  demurrer,  see,  post, 
9  430  and  note. 

77.  It  is  a  sufficient  plea  of  statute  of 
limitations,  by  way  of  demurrer,  to  say  that 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  because  "it  ap- 
pears therefrom  that  the  cause  of  action  is 
barred  by  statute  of  limitations." — Brennan 
v.  Ford,  46  Cal.  7.  See  Bank  of  San  Luis 
Obispo  v.  Wickersham,  99  Cal.  655,  34  Pac. 
444. 

78.  But  where  a  demurrer  specifies  the 
particular  section  of  the  statute  of  limita- 
tions upon  which  defendant  relies  to  defeat 
the  action,  no  other  sections  of  the  statute 
are  pleaded,  and  the  only  question  for  de- 
cision is  whether  cause  of  action  is  barred 
by  particular  section  or  sections  mentioned 
In  the  demurrer,  and  thus  interposed  as  a 
bar. — Bank  of  San  Luis  Obispo  v.  Wicker- 
sham, 99  Cal.  655,  660,  34  Pac.  444. 

79.  Same— Same— Where  cause  of  action 
consists  of  several  Items,  as  issue  of  bonds 
by  irrigation  district,  where  any  part  of 
cause  of  action  is  not  barred  by  statute  of 
limitations,  demurrer  to  whole  complaint, 
setting  up  statute  of  limitations,  is  prop- 
erly overruled. — Sechrist  v.  Rialto  Irr.  Dist., 
129  Cal.  640,  62  Pac.  261. 

80.  Bonds  are  issued  and  statute  begins 
to  run  against  action  to  have  them  de- 
clared void,  when  they  are  delivered  for 
valuable  consideration. — Sechrist  v.  Rialto 
Irr.  Dist.,  supra.,  p.  645.  See  Brownell  v. 
Town  of  Greenwich,  114  N.  Y.  518,  4  L.  R.  A. 
685.  22  N.  E.  24. 

81.  Directing;  a  verdict— Where  there  Is 
no  conflict  In  the  evidence  court  may  prop- 
erly direct  verdict. — Martin  v.  Ward,  69  Cal. 
129,  132,  10  Pac.  276.  See  Chenery  v.  Palmer, 
6  Cal.  119,  122;  Page  v.  Tucker,  64  Cal.  121; 
Watson  v.  Damon,  54  Cal.  278. 


82.  Where  there  is  no  question  left  ex- 
cept question  respecting  value  of  use  and 
occupation,  and  court  instructs  that  lowest 
sum  named  by  any  witness  is  that  value, 
defendant,  who  had  fixed  value  somewhat 
higher,  should  not  be  heard  to  complain, 
plaintiff  being  willing  to  accept  that 
amount;  on  this  point  there  is  no  conflict 
of   evidence. — Martin   v.   Ward,   supra. 

83.  Easement— Creation  by  prescription. 
— See,  post,  8  321,  note  pars.  103-112. 

84.  Evidence  Burden  of  proof— What  to 
be  shown, — as  to,  see,  post,  S  321,  note 
par.  3. 

85.  Same— Proof  of  adverse  possession. — 

What  constitutes,  payment  of  taxes. — See, 
post,   8  325  and   note. 

86.  Same— Same— Mexican  and  Spanish 
ft-rants— Proof  of  Ave   years   possession    by 

defendant  throws  burden  on  plaintiff  of 
showing  Ave  years  have  not  passed  since 
patent  issued  under  continuance  of  his 
grant. — See  pars.  82-96,  this  note. 

87.  Same— Tax-deed-  .Invalid  as  convey- 
ance of  title,  was  sufficient  to  give  color  of 
title.  It  was  written  Instrument,  purport- 
ing to  convey  real  estate  in  controversy  by 
proper  description;  and  on  it  claimant  in 
good  faith  may  found  title  by  adverse  pos- 
session.— Kockemann  v.  Bickel,  92  Cal.  665, 
667,  28  Pac  686;  Wilson  v.  Atkinson,  77  Cal. 
485,  20  Pac.  66. 

See,  post,  8  322  and  note. 

88.  Same  —  Same  —  Properly  excluded  in 

proceeding  under  this  section  of  the  statute. 
— Kockemann  v.  Bickel,  92  Cal.  665,  667,  28 
Pac.  686;  Wilson  v.  Atkinson,  77  Cal.  485,  20 
Pac.  66. 

89.  Express  trust— Action  to  enforce  ex- 
press trust  in  land  must  be  brought  within 
five  years. — See  pars.  197,  198,  this  note. 

90.  Findings  —  That  cause  not  barred— 
What  equivalent  to. — In  action  to  quiet  title 
to  lands  claimed  by  deed  under  Van  Ness 
Ordinance,  where  defendant  claims  title  by 
adverse  possession,  finding  that  plaintiff's 
cause  of  action  Is  not  barred  by  provisions 
of  statute  pleaded  in  answer  is  in  effect 
finding  that  defendant  and  his  predecessors 
were  not  in  adverse  possession  of  land  in 
question  for  period  for  five  years  before 
commencement  of  suit. — San  Francisco  & 
F.  L.  Co.  v.  Hartung,  138  Cal.  223,  229,  71 
Pac.  337.  See  Cannon  v.  Stockmon,  36  Cal. 
535,  540,  95  Am.  Dec.  205. 

As  to  character  of  finding;  where  statute 
pleaded,  see,  post,  8  335,  note  par.  — . 

91.  Also  equivalent  to  finding  that  plain- 
tiff and  his  predecessors  were  in  possession 
within  five  years  before  commencement  of 
proceedings. — San  Francisco  &  F.  L.  Co.  v. 
Hartung,  138  Cal.  223,  229,  71  Pac.  337. 

92.  Same— Of    adverse    possession— What 

Is. — In  action  to  recover  possession  of  lands 
finding  that  at  certain  time  defendant  re- 
ceived deed  to  tract  of  land  in  question,  and 
from  that  time  was  and  continued  to  be  In 
actual  exclusive  adverse  and  notorious  pos- 
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101.  Sane— Placed  In  eeaclasloas  af  law- 
Net  disregarded. — Findings  of  fact  by  court 
on  issue  raised  by  pleading:  of  this  section 
of  statute,  and  proof  introduced  on  issue 
thus  raised,  are  not  to  be  disregarded  be- 
cause they  are  placed  among;  conclusions 
of  law. — Spargur  v.  Heard,  90  Cal.  221,  228, 
27  Pac.  198. 


As  to  aortaoatal  cleavage, 

166,  167,  this  note. 


to,  see  pars. 


session,  and  had  same  protected  by  substan-  question,  is  finding;  of  ultimate  fact,  and 
tlal  inclosure,  is  finding:  of  adverse  posses-  not  conclusion  of  law. — Tbarra  v.  Sylvany, 
sion.— Vassault  v.  Seitz,  81  Cal.  225.  8  Cal.  Unrep.  749,  81  Pac  1114. 

98.  Finding:  of  facts  which  tend  to  prove 
adverse  possession,  but  not  necessarily  con- 
stitute adverse  possession,  is  not  sufficient 
finding:  of  adverse  possession. — See  Packard 
v.  Johnson,  57  Cal.  180,  182;  Gage  v.  Downey, 
79  Cal.  140,  159,  21  Pac.  527,  855. 

04.  Same  —  Failure  te  Had  —  Nat  error, 
when. — Where  statutory  bar  of  this  section 
is  pleaded,  but  there  is  no  evidence  intro- 
duced in  support  of  plea,  it  will  not  be  error 
for  court  to  fail  to  find  upon  issue  raised  by 
this  plea. — Hlramelman  v.  Henry,  84  Cal. 
104,  23  Pac.  1098. 

95.  Otherwise  where  there  was  evidence 
introduced  on  issue. — Christy  v.  Spring:  Val- 
ley Water  Works,  84  Cal.  641,  643,  24  Pac. 
307. 

M.  Same— Probative  facta  aeed  aot  be 
fooad— Payment  af  taxes. — In  ejectment  for 
recovery  of  lands,  under  plea  of  above  sec- 
tion of  code,  need  not  find  mere  probative 
fact  of  payment  of  taxes. — Southern  Pac 
H.  Co.  v.  Whitaker,  109  Cal.  268,  273,  41  Pac. 
1083.  See  Ball  v.  Nichols,  73  CaL  193,  14 
Pac.  831. 

97.  It  is  well  settled  that  findings  should 
be  statements  only  of  ultimate  facts  in  con- 
troversy, and  not  of  probative  facts,  though 
findings  of  probative  facts  where  ultimative 
facts  necessarily  resulted  from  them  have 
been  held  sufficient. — Southern  Pac.  R.  Co. 
v.  Whitaker,  supra.  See  Mathews  v.  Kin- 
sell,  41  Cal.  512;  Biddel  v.  Brizzolara,  66  CaL 
374;  Smith  v.  Mohn,  87  Cal.  489,  26  Pac.  696; 
Bull  v.  Bray,  89  CaL  286,  13  L.  R.  A.  576,  26 
Pac.  873. 

98.  "But  conceding;  that  there  should  have 
been  specific  finding;  as  to  assessment  and 
payment  of  taxes,  still  it  clearly  appears 
from  evidence  that  if  such  finding  had  been 
made  it  must  have  been  in  favor  of  defend- 
ants. And  this  being:  so  plaintiff  was  in  no 
way  prejudiced  by  failure,  and  judgment 
can  not  be  reversed  on  this  ground." — 
Southern  Pac.  R.  Co.  v.  Whitaker,  109  Cal. 
268,  274,  41  Pac.  1083.  See  Hutchlngs  v. 
Castle,  48  Cal.  162;  People  ex  rel.  Love  v. 
Center,  66  Cal.  561,  5  Pac.  263,  6  Id.  481; 
Murphy  v.  Bennett,  68  CaL  528,  9  Pac.  738; 
Winslow  v.  Gohransen,  88  Cal.  460,  26  Pac. 
504. 

99.  Where  in  their  answer  defendants 
alleged  that  plaintiff's  cause  of  action  was 
barred  by  provisions  of  sections  318,  319, 
337,  343  of  this  code,  and  upon  issues  thus 
raised  court  found  that  cause  of  action  was 
barred  by  provisions  of  sections  337  and 
343,  but  made  no  reference  to  sections  818 
and  319,  findings  of  court  on  these  issues 
are  findings  of  ultimate  facts,  and  not  con- 
clusions of  law. — Luco  v.  De  Toro,  91  CaL 
405,  415,  27  Pac.  1082. 

106.  Same— Same— -Fladlag,  la  aa  aetlea 
to  quiet  title,  that  plaintiff  is  owner  in  fee, 
and   is    entitled    to    possession,    of   land    in 


102.  Hostile  title— Necessary  to  adverse 
aosseasloa  (see,  post,  9  821,  note  pars.  28- 
32);  occupation  or  use  by  acquiescence 
or  permission  (post,  9  321,  note  pars.  30, 
81)  does  not  give  such  title. — See  Fells  v. 
Los  Angeles,  58  Cal.  73,  74;  Ball  v.  Kehl, 
96  Cal.  606,  613,  30  Pac.  780. 

103.  Hostility  to  particular  claim  or  title 
sufficient. — See,  post,  9  321,  note  par.  40. 

104.  Iaterrapted  Beaeeaatea— Stefta  tub* 
alas;  of  statute.— Interruption  of  posses- 
sion, from  whatever  cause  or  by  whatever 
means  stops  running:  of  statute. — See,  post* 
9  321,  note  pars.  114-121. 

105.  Klada  af  aaaseeeloa  —  Actual  and. 
coastractlve. — Kinds  of  possession,  which 
will  satisfy  the  requirements  of  the  statute. 
— See,  post,  9  321,  note  pars.  18-27,  64-66. 
75. 

106.  Mexican  aad  Spaalaa  graats— Proof 
af  slve  years'  poaeesaloa  by  defeadaat  under 
claim  of  title  defeats  plaintiff's  prima  facie 
case  and  throws  upon  plaintiff  burden  to 
show  either  that  there  were  proceedings 
still  pending:  to  secure  final  confirmation 
of  title  or  that  final  confirmation  had  been 
had,  and  that  five  years  had  not  elapsed 
since  such  confirmation,  in  proceedings  to 
recover  land  in  question  under  statute  pro- 
viding; that  action  may  be  maintained  by 
party  claiming;  such  real  estate,  or  posses- 
sion thereof,  under  title  derived  from  Span- 
ish or  Mexican  governments,  or  authorities 
thereof,  if  stfch  action  be  commenced  within 
five  years  from  time  of  final  confirmation  of 
such  title  by  government  of  United  States, 
or  its  legally  constituted  authorities. — 
Richardson  v.  Williamson,  24  Cal.  289,  291, 
297;  Vassault  v.  Seits,  81  Cal.  226,  230; 
Arrington  v.  £dscom,  84  Cal.  366,  94  Am. 
Dec.  722;  Anderson  v.  Fisk,  86  Cal.  625, 
632. 

107.  Under  above  provisions  of  statute  of 
limitations,  bar  did  not  Intervene  until  after 
five  years  after  issuance  of  patent. — See 
Johnson  v.  Van  Dyke,  20  CaL  225;  Davis  v. 
Davis,  26  CaL  23,  46;  Beach  v.  Gabriel,  20 
Cal.  680,  686;  Hills  v.  Sherwood,  33  Cal.  474, 
479. 

108.  Same— Same— BaTee*  af  act  af  eoag- 
reas  of  April  14,  1800,  was  to  set  statute  in 
operation  as  soon  as  lands  segregated. — See 
par.  109,  this  note. 
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1W.  Same  Am  to  aegregatloa  of  a  Span- 
ish grant*  under  act  of  congress  of  April  14. 
I860,  is  final  location  and  confirmation  of 
grant  without  further  proceedings,  and  from 
this  date  statute  of  limitations  begins  to 
run,  regardless  of  when  patent  was  issued. 
— Mahoney  v.  Van  Winkle,  33  Cal.  448,  456. 

110.  Same— -"Final  confirmation  by  the 
ftTenunent  of  United  Statea,"  as  used  in 
act  of  1855,  was  definitive  confirmation  of 
title  to  certain  specifically  described  prem- 
ises, including  recognition  of  validity  of 
claim  by  judicial  department  and  executive 
department  of  federal  government,  in  which 
at  that  time  rested  exercise  and  control 
over  location  of  confirmed  Mexican  and 
Spanish  grants. — Johnson  v.  Van  Dyke,  20 
Cal.  226. 

111.  Portion  of  former  statute  of  limi- 
tations relative  to  actions  for  recovery  of 
lands,  quoted  above  in  paragraph,  was  not 
incorporated  in  this  code,  for  reason  that 
time  fixed  by  statute  relative  to  commence- 
ment of  actions  to  recover  lands  by  Span- 
ish or  Mexican  grantees  had  expired  at  time 
code  was  enacted. — See,  post,  9  320,  note 
par.  1. 

112.  Same — Same— Act  of  1863.  —  "Final 
confirmation"  provided  for  in  our  statute  of 
1868  (Laws  1868,  p.  327)  amending  statute 
of  limitations  passed  in  1855  (see  par.  99, 
this  note),  under  act  of  congress  of  April 
14,  1860,  must  be  held  to  be  final  judg- 
ment of  United  States  courts  on  question 
of  location,  and  date  of  such  judgment,  or 
time  when  it  becomes  final,  must  be  ter- 
minus a  quo  of  period  prescribed  in  our 
statute. — Mahoney  v.  Van  Winkle,  33  Cal. 
448,  456;  Sabichl  v.  Agullar,  43  CaL  285.  See 
Norrls  v.  Moody,  84  Cal.  148,  163.  24  Pac. 
37. 

118.  Subsequent  cases  hold  that  statute 
does  not  commence  to  run  until  patent  for 
land  baa  been  issued  by  United  States.— 
Gardiner  v.  Miller,  47  Cal.  670;  Gardiner  v. 
Schmaelzle,  47  Cal.  588;  Hagar  v.  Spect,  48 
Cal.  406,  408;  Galindo  v.  Wittenmeyer,  49 
CaL  12;  Reed  v.  Ybarra,  60  Cal.  466;  De 
Miranda  v.  Toomey,  61  CaL  165;  Huse  v. 
Den,  85  Cal.  890,  20  Am.  St.  Rep.  282.  24  Pac. 
790. 

114.  Thus  it  has  been  held  that  where 
grantee  dies  before  patent  Issues,  statute 
does  not  run  against  his  heirs. — Huse  v. 
Den,  86  CaL  890,  20  Am.  St.  Rep.  232,  24  Pac. 
790. 

•f  a  patent*— Sabichl  v.  Aguilar.  48  Cal.  285. 

11C  Same— Same  — Heir  baa  five  yearn 
after  attaining  amajorlty  in  which  to  bring 
action  for  recovery- — Burton  v.  Robinson, 
51  Cal.  186. 

117.  Same— Party  deralgnlng  title  under 
patent  issued  in  pursuance  of  confirmation 
of  grant  derived  from  Mexican  or  Spanish 
government  Is  entitled  to  rely  on  patent  of 
United  States,  as  operating  to  perfect  legal 
title    of    grantee,    theretofore    inchoate    in 


its  character,  and  time  that  had  run  before 
patent  issued  can  not  be  computed  against 
him  as  portion  of  time  specified  in  statute. 
— Gardiner  v.  Miller,  47  Cal.  570;  Galindo  v. 
Wittenmeyer,  49  CaL  12.  See  De  Miranda 
v.  Toomey,  51  Cal.  165. 

118.  Same — Limitation  of  statute— When 
begins  to  ran— Grantees*  under  statute  of 
1863,  of  Mexican  and  Spanish  grants  which 
had  not  been  confirmed  more  than  five  years 
before  passage  of  that  act  had  full  five 
years  after  its  passage  in  which  to  sue  for 
possession;  and  same  was  true  of  persons 
who  deralgned  title  from  such  grant. — Gar- 
diner v.  Miller,  47  Cal.  670;  Hagar  v.  Spect, 
48  Cal.  406,  408;  Morris  v.  De  Cells,  51  Cal. 
55.  See  City  San  Jose  v.  Trimble,  41  Cal. 
536. 

See  pars.  126,  127,  this  note. 

119.  Same— Conveyance  of  Individual  la- 
tereat  in  Mexican  or  Spanish  grant  by  gran- 
tee thereof,  but  holding  entire  grant 
adversely  to  all  world  from  date  of  grant 
for  five  years,  title  conveyed  Is  extin- 
guished.— Hartman  v.  Reed,  50  Cal.  485. 

120.  Same— JndJelal  notice  Of  derivation 
of  title.  —  Judicial  notice  that  plaintiff's 
claim  is  derived  from  Spanish  and  Mexican 
government. — See  par.  177,  this  note. 

121.  Same  —  Judicial  poaeeaalon  outside 
aegregatloa  —  BaTeet.  —  Judicial  possession 
outside  segregation  or  boundaries  of  grant,, 
given  by  officer  giving  such  judicial  pos- 
session, confers  no  title  as  to  lands  outside 
of  boundaries. — Reed  v.  Ybarra,  50  Cal.  465, 
468. 

122.  Mistake  Poaeeaalon  by, — as  to,  seeH 
post,  9  821,  note  pars.  92-102. 

128.  Mortgaging  by  deed  absolute— Bar 
of  statute  prevents  recovery,  when. — See 
par.' 198,  this  note. 

124.  Notlee  of  advene  possession— Kluds 
and  ausaeteney  to  set  statute  in  operation. 
— See,  post,   9.321,  note  pars.  21-23. 

125.  Partition— Aetlou  to  correct  deeds  In 

executed  under  mutual  mistake  on,  and 
to  compel  conveyance  to,  corrected  division 
line,  is  in  effect  action  to  recover  real 
property,  and  is  governed  by  provisions  of 
above  section,  and  not  by  subdivision  4 
of  section  388,  post,  because  the  mistake 
is  merely  incidental,  and  not  essential  to 
action,  being  for  the  recovery  of  land 
sought. — Goodnow  v.  Parker,  112  CaL  437,  44 
Pac  788. 

128.  Pateatee  —  Recovery  by  —  Statute 
bars,  whea. — Statute  of  limitation  barring 
recovery  of  land,  under  above  section,  be- 
gins to  run  against  private  person  patentee 
from  date  on  which  patent  to  land  is  issued. 
— See  Freemont  v.  Seals,  18  Cal.  433,  435; 
Johnson  v.  Van  Dyke,  20  Cal.  226,  228;  Davis 
v.  Davis,  26  Cal.  23,  46;  Beach  v.  Gabriel,  29 
Cal.  680;  Sabichl  v.  Aguilar,  43  Cal.  285, 
291;  Gardiner  v.  Miller,  47  CaL  670;  Galindo 
v.  Wittenmeyer,  49  Cal.  12;  Manly  v.  How- 
lett,   65  Cal.  94,  98;  O'Connor  v.  Fogle,  68 


875 


§318 


ACTIONS  AS  TO  REAL  PROPERTY*— ADVERSE  POSSESSION. 


IPt.II, 


Cal.  9,  11:  Wilhoit  v.  Tubbs,  83  Cal.  279,  287, 
23  Pac.  386:  Norrls  v.  Moody,  84  Cal.  143. 
152,  24  Pac.  37;  Irvine  v.  Tarbat,  105  Cal. 
237,  38  Pac.  896. 

See,  ante,    8  315  and  note. 

127.  In  case  of  grant  in  aid  of  railway 
to  be  built,  grant  is  in  prsesenti,  and  oper- 
ates to  vest  in  grantee  a  perfect  title  to 
lands  granted  as  soon  as  map  of  route  is 
made  and  filed  as  required;  and  such  lands 
become  subject  to  limitations  of  law  of  state 
where  situated,  and  adverse  possession 
thereof  is  not  interrupted  or  defeated  by 
the  subsequent  issue  of  patent. — Southern 
Pac.  R.  Co.  v.  Whitaker,  109  Cal.  268,  41 
Pac.   1083. 

128.  Permission  or  acquiescence— Effect 
on  occupancy. — Permission  or  acquiescence 
destroys  adverse  character  of  occupancy.— 
See  pars.  47,  48,  this  note;  also,  post,  8  321, 
note  pars.  38,  89. 

129.  Pleading  —  Complainant  must  act 
forth  fact*  showing  he  is  entitled  to  relief 
under  above  section  of  code;  but  complaint 
need  not  aver  that  defendant  has  received 
rents  and  profits  to  entitle  plaintiff  to  judg- 
ment therefor. — Johnson  v.  Visher,  96  Cal. 
310,  312,  31  Pac.  106.  See  Sullivan  v.  Davis, 
4  Cal.  291;  Patterson  v.  Ely,  19  Cal.  28. 

130.  Same  —  Same  —  Administrator  to 
whom  patent  Issued  —  Sains;  In  personal 
capacity.  —  Patent  issued  to  administrator 
vests  in  him  legal  title,  and  entitles  him  to 
maintain  action  in  his  individual  capacity 
In  ejectment  to  recover  possession  of  land; 
whether  his  legal  title  is  held  in  trust  for 
others  is  not  proper  subject  for  inquiry  in 
such  action. — Burling  v.  Thompkins,  77  Cal. 
257,  262,  19  Pac.  429;  Bonds  v.  Hickman, 
32  Cal.  202. 

131.  In  ejectment,  plaintiff  was  described 
In  title  of  case  as  "Benjamin  Burling,  ad- 
ministrator of  estate  of  William  Burling, 
deceased,"  complaint  itself  containing  no 
allegation  respecting  representative  char- 
acter, but  in  ordinary  form  alleging  owner- 
ship and  right  of  possession  in  plaintiff. 
The  complaint  being  demurred  to  for  un- 
certainty, court  said  words  quoted  created 
no  uncertainty  or  ambiguity.  If  words 
showing:  simply  official  capacity  of  party 
are  added  directly  to  his  name  in  title  of 
cause,  as  in  case  at  bar,  without  word  "as," 
they  will  be  regarded  as  mere  descrlptio 
persona?.  The  allegations  of  complaint  show 
whether  action  Is  brought  by  or  against  per- 
son en  autre  droit. — Burling  v.  Thompkins, 
77  Cal.  257,  19  Pac.  429.  See  People  v.^ 
Houghtaling,  7  Cal.  348,  350;  Ogdensburgh' 
Bank  v.  Van  Rensselaer,  6  Hill  (N.  Y.)  240, 
241. 

132.  Same— Cross-complaints— A  sugges- 
tion.— In  action  for  injunction  by  one  ri- 
parian owner  against  others  pleadings  of 
defendants  were  all  upon  one  paper  and 
signed  at  end  of  last  part,  or  what  is  called 
"second  cross-complaint."  In  passing  on  de- 
murrer to  this  pleading  court  say:     "It  is 


proper  to  remark  in  passing,  that  matters 
set  up  separately  in  two  cross-complaints 
might  have  been  stated  separately  in  one 
cross-complaint,  and  one  demurrer  would 
then  have  sufficed.  The  plan  adopted  here 
is  confusing." — Van  Bibber  v.  Hilton,  84 
Cal.  685,  24  Pac.  308,  598. 

133.  Same— Answer— As  to  requisites  of, 
generally. — The  answer  should  not  simply 
deny  the  allegations  of  complaint,  but 
should  aver  that  neither  plaintiff  nor  his 
predecessor  or  grantor  were  possessed  with- 
in five  years,  and  should  allege  facts  upon 
which  defendant  rests  his  claim  to  title  by 
adverse  possession. — Sharp  v.  Daugney.  33 
Cal.  505,  611. 


134.  Same— Same— As  to  title  by  adverse 
possession,  see,  ante,  9  312  note  pars.  107- 
112. 


185.     Same— Same— As  to  predecessors,  see 

pars.  122-125,  this  note. 

136.  Same— Same— Answer  setting  np  bat 
of  statute  of  limitations  must  aver  facts 
which  bring  demand  within  operation  of 
statute  of  limitations, — as,  that  cause  of 
action  has  not  accrued  within  certain  des- 
ignated years  previous  to  filing  of  com- 
plaint.— Caulfield  v.  Sanders,  17  Cal.  569,  571. 

137.  Answer  averring  that  "each  and 
every  Item  of  said  account  prior  to  tenth  day 
of  March,  1859,  is  barred  by  time,  and  de- 
fendant pleads  and  relies  upon  statute  of 
state  of  California,  entitled  'an  act  defining 
the  time  of  commencing  civil  action,'  ap- 
proved, April  22,  1850,  in  bar  of  any  recov- 
ery in  said  action,"  is  fatally  defective  as 
plea  of  statute  of  limitations.  It  is  only 
averment  of  conclusion  of  law. — Caulfield  v. 
Sanders,   17   Cal.   569,   571. 

138.  Same— Same  —  Pleading  statute  by 
reference  to  section  merely,  as  provided  in 
section  458,  post,  the  above  rule  does  not 
apply. 

139.  Pleading  statute  by  reference  to 
section  of  code  merely  is  sufficient. — Hagely 
v.  Hagely,  68  Cal.  348,  9  Pac.  305;  Alhambra 
A.  W.  Co.  v.  Richardson,  72  Cal.  598,  14 
Pac.  379;  Webber  v.  Clarke,  74  Cal.  11,  15 
Pac.  431;  Nicholson  v.  Tarpey,  124  Cal.  442, 
449,   57  Pac.  457. 

140.  Statute  so  pleaded  entitles  defend- 
ant to  give  in  evidence  every  essential  fact 
tending  to  establish  defense  of  statutory 
bar. — Hagely  v.  Hagely,  68  Cal.  348,  352,  9 
Pac.  305. 

141.  Same     Same— Same  —  Finding  on. — 

Pleading  statute  merely  by  reference  to 
number  of  section  of  code,  finding  by  court 
that  action  was  not  barred  by  statute  or  by 
section  of  code  so  specified,  finding  is  suf- 
ficient.— Oakland  G.  L.  Co.  v.  Dameron,  67 
Cal.  663,  8  Pac.  595;  Spargur  v.  Heard,  90 
Cal.  221,  228,  27  Pac.  198. 

142.  Omission  to  find  error  where  there 
is  evidence  to  support  plea. — Nicholson  v. 
Tarpey,  124  Cal.  442,  57  Pac.  457. 
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143.     Same— -Same— Admission*  in   special       using  property  in  question,  disclaiming  any 


defense  —  Limitations.  —  Answer  in  eject- 
ment, to  recover  several  pieces  of  property, 
denying  the  allegation  of  complaint,  and 
setting  up  bar  of  statute  under  the  above 
section,  admission  of  possession  contained 
in  special  defense  must  be  confined  to  that 
defense. — Dillon  v.  Center,  68  Cal.  561,  564, 
10  Pac.  176.  See  Miller  v.  Chandler,  59 
Cal.  540. 

144.  Same  —  Demurrer  —  To  a  complaint 

seeking  to  recover  land  and  for  rents  and 
profits,  is  rightly  sustained,  when  it  appears 
from  complaint  that  cause  of  action  is  bar- 
red by  above  section. — Ohm  v.  San  Fran- 
cisco, 92  Cal.  437,  454,  28  Pac.  580. 
See  pars.  76-78,  this  note. 

Aa  to  conjunctive  demurrer*  see,  post, 
S  4S0,  note. 

145.  Demurrer  stating  as  grounds  thereof 
that  "it  appears  by  complaint  that  cause  of 
action  is  barred  by  statute  of  limitations" 
is  sufficient  in  form  to  raise  question  of 
law  as  to  whether  It  is  so  barred. — Brennan 
v.  Ford,  46  Cal.  7,  13. 

146.  Demurrer  stating  simply  as  grounds 
that  "complaint  does  not  state  facts  suffi- 
cient to  constitute  cause  of  action,"  does 
not  raise  defense  of  bar  of  statute  of  limi- 
tations.— Brown  v.  Martin,  25  Cal.  82,  91; 
Kent  v.  Snyder,  30  Cal.  666,  672. 

147.  It  must  be  distinctly  stated  as 
ground  of  demurrer  that  it  appears  from 
face  of  complaint  that  cause  of  action  Is 
barred  by  statute  of  limitations,  or  it  will 
be  disregarded. — Brown  v.  Martin,  25  Cal. 
82,  91  (Sawyer,  J.,  and  Shafter,  J.,  dis- 
sented). 

148.  Reason  for  rule  is  that  bar  of  stat- 
ute is  special  privilege.  Whenever  defense 
is  of  nature  of  special  privilege,  of  which 
party  can  only  avail  himself  by  pleading  it, 
then  his  pleading,  whether  it  be  by  de- 
murrer or  answer,  must  specify  grounds  of 
his  defense.  Complaint  which  states  cause 
of  action  which  might  be  defeated  by  in- 
terposing statute  of  limitations  may  be  suf- 
ficient to  support  judgment,  provided  de- 
fendant does  not  choose  to  avail  himself  of 
defense  afforded  him;  and  hence  if  he  elects 
to  avail  himself  of  any  defense  personal  to 
himself  as  special  privilege  or  immunity,  he 
must  manifest  that  election  by  pleading  it; 
and  this  he  may  do  by  demurrer  or  answer. 
—Kent  v.  Snyder,  30  Cal.  666,  $72. 

14».  Same— Same— To  answer.  —  Demur- 
rer to  answer  setting  up  title  by  statute 
of  limitations  under  this  section  is  properly 
overruled. — Anderson  v.  Fisk,  86  Cal.  625, 
632. 


ISO.     Same     Judgment    on— Error,    when. 

— In  action  in  ejectment  defendant  in  his 
answer  denied  specifically  allegations  In 
complaint,  pleaded  bar  under  section  319, 
post,  and  as  further  and  separate  defense 
pleaded  ownership  in  his  wife,  and  that  he, 
by  her  permission  and  aa  her  agent,  was 


further  right  of  possession  to  or  interest  in 
subject-matter  of  suit.  Judgment  was  given 
for  plaintiff  on  pleadings.  This  was  errone- 
ous.— Botto  v.  Vandament,  67  Cal.  332,  7 
Pac.  753. 

161.  Plea  of  statute  of  limitations  under 
section  319,  post,  was  set  up,  and  was 
neither  stricken  out  nor  demurred  to;  hence 
issue  of  fact  remained  which  defendant  was 
entitled  to  have  tried.  And  defense  set  up 
that  defendant's  wife  owned  subject-matter 
of  suit,  and  that  he,  as  her  agent  and  by 
her  authority,  was  in  possession  of  and 
using  same,  raised  another  issue  of  fact  en- 
titled to  trial. — Botto  v.  Vandament,  supra; 
Farmers'  &  M.  Bank  v.  Christensen,  51  Cal. 
571. 

152.  Several  defenses  set  up  in  answer 
not  being  consistent  with  each  other,  never- 
theless moving  party  would  not  be  entitled 
to  judgment  on  pleadings  on  that  account. 
— Buhne  v.  Corbett,  43  Cal.  264,  269;  Bill- 
ings v.  Drew,  52  Cal.  565. 

153.  It  is  only  where  an  answer  admits 
or  leaves  undented  material  facts  stated 
in  complaint  that  Judgment  can  be  ren- 
dered on  pleadings. — Prost  v.  More,  40  Cal. 
347;  Hicks  v.  Lovell,  64  Cal.  14,  17,  27  Pac. 
942. 

164.  Where  material  allegations  of  com- 
plaint are  denied  in  answer,  even  if  answer 
sets  up  special  defense  separately  stated, 
judgment  can  not  be  rendered  on  pleadings 
which  admit  allegations  formerly  denied. — 
Nudd  v.  Thompson,  34  Cal.  39;  Amador  Co. 
v.  Butterfield,  51  Cal.  526;  Botto  v.  Vanda- 
ment, 67  Cal.  332,  7  Pac.  753. 

155.  Possession  under  vendor  Is  not  ad- 
verse, when. — See,  po*t,  S  321,  note  pars. 
61-67. 

156.  Possession  raises  presnmptlon  of 
right. — Possession  raises  presumption  that 
party  is  rightfully  there  by  right  of  title. — 
McManus  v.  O'Sullivan,  48  Cal.  7,  17.  See 
Hawxhurst  v.  Lander,  28  Cal.  331.  N.  Y. 
Hill  v.  Draper,  10  Barb.  454,  458.  Pa.  Mather 
v.  Ministers  of  Trinity  Church,  3  Serg.  &  R. 
609.  Ens;.  Allen  v.  Rivington,  2  Saund.  110; 
Cotteras  v.  Cowper,  4  Taunt.  542. 

157.  But  mere  naked  possession  anteced- 
ently held  by  plaintiff's  intestate  of  pueblo 
lands,  and  not  sufficient  in  point  of  time  to 
protection  of  statute  of  limitations,  can 
not  operate  to  create  presumption  that  claim 
of  possession  was  connected  with  any  par- 
ticular source  of  title. — McManus  v.  O'Sul- 
livan, 48  Cal.  7,  17. 

158.  Predecessor  barred— Effect  on  claim. 

— Predecessor  being  barred,  one  claiming 
under  him  is  barred  also;  and  when  one 
buys  land  In  adverse  possession  of  another 
he  will  be  barred  when  his  predecessor 
would  have  been  barred  in  five  years  from 
time  statute  begins  to  run. — Le  Roy  v.  Rog- 
ers, 30  Cal.  229,  89  Am.  Dec.  88. 
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159.  As  to  successive  occupancies,  see, 
post,  5  321,  note  pars.  117-122. 

100.     "Predecessor"  —  Grantor     disseising, 

not  a.  —  In  matter  of  adverse  possession 
taken  by  grantor  subsequent  to  his  deed, 
and  continuously  held  thereafter,  posses- 
sion is  not  possession  of  grantee's  "prede- 
cessor," as  that  term  is  used  in  this  section 
of  statute  of  limitations.  Effect  of  section 
is  to  allow  grantee  to  tack  to  his  own 
possession  possession  of  his  grantor  preced- 
ing grant,  for  purpose  of  working  out  bar 
against  him  who  has  legal  title. — Franklin 
v.  Dorland,  28  Cal.  175,  180,  87  Am.  Dec. 
111. 

161.  Prescription  —  Character  of  posses- 
sion*— as  to,  see,  post,  9  321,  note  pars.  16- 
20. 

162.  Same— Baacmcnt  by  prescription. — 

See,  post,  9  321,  note  pars.  9£-101. 

163.  Same— Title  by— The  occupancy  of 
land  adversely  for  five  years  continuously, 
without  interruption,  complying  with  all  re- 
quirements of  various  sections  of  this  code, 
vests  absolute  title  in  occupant  as  much 
as  any  written  conveyance,  and  is  known 
as  title  by  prescription. — Civ.  Code,  9  1007. 
See  Simson  v.  Eckstein,  22  Cal.  580,  594; 
Orattan  v.  Wiggins,  28  Cal.  16,  36;  Le  Roy  v. 
Rogers,  30  Cal.  229,  235,  89  Am.  Dec  88; 
Arrington  v.  Li  scorn,  84  Cal.  365,  370,  94  Am. 
Dec.  722;  Cannon  v.  Stockmon,  36  Cal.  535, 
95  Am.  Dec.  205;  San  Francisco  v.  Fulde, 
37  Cal.  349,  352,  99  Am.  Dec.  278;  McManus 
v.  O'Sullivan,  48  Cal.  7;  Morris  v.  De  Cells, 
51  Cal.  65;  Langford  v.  Poppe,  56  Cal.  73, 
75;  Pacific  Mut.  L.  Ins.  Co.  v.  Stroup,  63  Cal. 
150,  153;  Johnson  v.  Brown,  63  Cal.  391,  393; 
Thomas  v.  England,  71  Cal.  456,  460.  12  Pac. 
491. 

164.  "Such  title  is  not  only  interest  in 
land,  but  it  is  one  of  highest  character,  ab- 
solute dominion  over  it,  and  appropriate 
mode  of  conveying  It  is  by  deed." — Inhabi- 
tants of  School  Dist.  v.  Benson,  31  Me.  381, 
384. 

165.  "The  lapse  of  time  limited  in  such 
statute  not  only  bars  remedy  but  it  ex- 
tinguishes right,  and  vests  perfect  title 
in  adverse  holder." — Leffingwell  v.  Warren, 
67  U.  S.  (2  Black)  599,  605,  17  L.  ed.  261. 
See  Ala.  Newcombe  v.  Leavitt,  22  Ala.  631. 
Ky.  Chiles  v.  Jones,  4  Dana,  479,  483.  N.  Y. 
Jackson  ex  dem.  Wright  v.  Dieffendorf,  8 
John.  269;  Jackson  ex  dem.  Klock  v.  Rlght- 
meyre,  16  John.  314,  327;  Jackson  ex  dem. 
Gee  v.  Oltz,  8  Wend.  440.  Ohio.  Thompson 
v.  Green,  4  Ohio  St.  223.  S.  O.  Drayton  v. 
Marshall,  1  Rice  Eq.  373,  385,  33  Am.  Dec. 
84.  Fed.  Alexander  v.  Pendleton,  12  U.  S. 
(8  Cr.)  462,  8  L.  ed.  624;  Jackson  ex  dem. 
Bradstreet  v.  Huntington,  30  U.  S.  (5  Pet.) 
402.  438,  8  L.  ed.  170.  Baa;.  Taylor  v. 
Horde,  1  Burr.  119,  Stokes  v.  Berry,  2  Salk. 
421. 


166. 

tal  cleavage. — "For  purpose  of  adverse  pos- 


session, and  invocation  of  statute  of  limita- 
tions, there  may  be  cleavage  of  corporeal 
real  estate  horizontally  as  well  as  ver- 
tically; this  appears  from  cases  relating 
to  mineral  strata  and  tunnels." — Fairbanks 
v.  San  Francisco  A  N.  P.  R.  Co.,  115  Cal. 
579,  583,  584,  47  Pac.  450.  See  Caldwell  v. 
Copeland,  87  Pa.  St.  427,  78  Am.  Dec.  4£6; 
Lillibridge  v.  Lackawanna  C.  Co.,  143  Pa. 
St.  293,  24  Am.  St.  Rep.  644,  22  Atl.  1035, 
13  L.  R.  A.  627;  Powell  v.  Lantzy,  173  Pa. 
St.  543,  34  Atl.  450. 

167.  Title  to  building  may  vest  in  occu- 
pant, while  title  to  land  on  which  it  rests 
remains  in  original  owner. — Fairbanks  v. 
San  Francisco  A  N.  P.  R.  Co.,  115  Cal.  679, 
583,  684,  47  Pac.  460. 

168.  Same  Separate  property  of  married 
woman. — With  removal  of  disability  of  cov- 
erture by  act  of  April  18,  1863,  separate 
property  of  married  women  became  subject 
to  adverse  possession  during  their  cover- 
ture same  as  other  real  property,  and  such 
possession  frunishes  good  defense  to  action 
of  ejectment. — Kapp  v.  Griffith,  42  Cal.  408, 
411,   412. 

169.  Presamptioa  of  title— Arlsiag  from 
possession, — as  to,  see  pars.  166,  167,  this 
note. 

170.  Privity  In  succession— Necessity  for. 

— Privity  of  succession  in  occupancy  neces- 
sary to  raise  bar  of  statute. — See,  post, 
9  321,   note  pars.  121,  122. 

171.  Public  lands— Possession  need  not 
be  adverse  to  title. — The  possession  of  pub- 
lic lands  need  not  be  adverse  to  United 
States. — See,  pars.  38-41,  this  note;  also, 
post,  9  321,  note  pars.  72-74. 

172.  Pueblo  lands — Alcalde  grant  — De- 
nouncement.— Prior  to  adoption  of  common 
law  as  rule  of  decision  in  I860  (Stats.  1850, 
ch.  95,  p.  219.  See  Kerr's  Cyc.  Pol.  Code, 
2d  ed.,  S  4468  and  note),  civil  law  prevailed, 
and  did  not  require  any  formal  denounce- 
ment or  re-entry  for  forfeiture,  in  order 
to  revest  title  to  pueblo  lands  granted  by 
alcalde,  upon  breach  of  condition  subse- 
quent, and  authorize  reconveyance. — Norrfs 
v.  Moody,  84  Cal.  143,  24  Pac.  37.  See  Van- 
derslice  v.  Hanks,  3  Cal.  27;  Touchard  v. 
Touchard,  6  Cal.  306,  307;  Hart  v.  Burnett, 
16  Cal.  530,  599. 

173.  Same  —  Same  —  Occupancy  by  mis- 
take, in  good  faith,  in  open,  notorious,  and 
adverse  possession,  barred,  when.  —  See 
Grimm  v.  Curley,  43  Cal.  250. 

As  to  occupancy  by  mistake  generally, — 

see,  post,  9  321,  note  pars.  92-102. 

174.  Same — Adverse  possession  —  Statute 
begins  to  run  on  date  on  which  patent  is- 
sued for  land. — Norrls  v.  Moody,  84  Cal.  148, 
152,  24  Pac.  37. 

See  pars.  84-93,  99,  this  note. 

176.  Adverse  possession  for  five  years  at 
any  time '  after  act  of  congress  of  April 
18,  1863,  bars  action  of  ejectment  by  holder 
of  Imperfect  unpatented  title  of  Mexican  or 
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Spanish   o rig-in. — Ohm   v.  San   Francisco,   92 
Cal.  437,  28  Pac.  580. 

176.  When  title  perfected  by  grant  or 
patent  of  United  States  to  defendant,  stat- 
ute began  to  run  against  holder  of  imper- 
fect title  of  Mexican  or  Spanish  origin. 
— Ohm  v.  San  Francisco,  92  Cal.  437,  28  Pac. 
580. 

177.  Same  Judicial  notice  Of  character 
of  title. — The  court  will  take  judicial  notice 
of  fact  that  "circuit  court  of  the  United 
States  has  within  last  year  established  by 
its  decree  that  premises  are  within  limits 
of  pueblo,  and  that  plaintiff  claimed  under 
alcalde  grant,  which,  from  its  nature,  im- 
plies that  plaintiff  claims  under  title  derived 
from  the  Spanish  or  Mexican  government." 
— Vassault  v.  Seitz,  31  Cal.  225,   227. 

178.  Remainderman  —  Limitation  com- 
mence* to  rnn  against  only  on  death  of 
life  tenant,  he  not  being  entitled  to  pos- 
session during  the  life  of  the  life  tenant. 
— Pryor  v.  Winter,  147  Cal.  554,  557,  82  Pac. 
202. 

179.  Rents  and  proflts— Occnpancy  by  ac- 
quiescence, can  not  be  recovered. — See,  post, 
8  321,  note  par.  39. 

180.  Same— Same— Absenee  of  finding  aa 

to,  on  Judgment  for  plaintiff,  it  will  be  nec- 
essary for  court,  before  entering  Judgment, 
to  assess  the  amount  due  to  plaintiff  on 
this  account. — Kenney  v.  Parks,  137  Cal. 
527,  632,  70  Pac.  656. 

181.  Same — Verdict   of  jury — Informal. — 

Verdict  that  "We,  the  Jury  in  the  above- 
entitled  cause,  find  foe  plaintiff,  and  Judg- 
ment in  8 urn  of  eleven  hundred  and  seventy- 
five  dollars,"  though  informal,  was  properly 
construed  by  court  to  be  general  verdict, 
with  special  finding  of  value  of  rents  and 
profits  for  whole  period  of  wrongful  with- 
holding, and  so  construed  supports  Judg- 
ment. As  general  verdict,  it  determines 
that  plaintiff  was  owner  of  demanded  prem- 
ises, and  that  defendant  wrongfully  with- 
held possession;  from  which  it  follows,  as 
matter  of  law,  that  plaintiff  was  entitled 
to  recover  possession  and  value  of  rents  and 
profits  for  whole  period  of  wrongful  with- 
holding.— Johnson  v.  Visher,  96  Cal.  310,  312, 
31  Pac.  106. 

182.  Resaltant    treats  —  In    general. — As 

to,  see  par.  199,  this  note. 

188.     Right  of  way— Action  to  quiet  title 

to  right  of  way  along  an  old  road,  as 
granted  in  deed,  will  be  barred  under  above 
section,  where  right  granted  was  never 
used,  and  plaintiff  made  use  for  ten  years 
of  another  way  laid  out  by  defendant,  with 
full  knowledge  that  it  was  not  way  de- 
scribed in  deed. — Schmidt  v.  Klotz,  130  Cal. 
223,  62  Pac.  470. 

184.  Court  had  right  to  consider  acts  of 
parties  in  adopting  description  contained  in 
deed  of  right  of  way  from  defendant  to 
plaintiff,  and  building  of  fences  by  defend- 
ant and  use  of  road  by  plaintiff. — Schmidt 


v.  Klotz,  supra.  See  Mulford  r.  Le  Franc, 
26  Cal.  88,  108;  Stone  v.  Clark,  42  Mass. 
(1  Met.)  378.  380,  85  Am.  Dec  370;  French 
v.  Carhort,  N.  Y.  96.  102. 

186.  Sales  by  probate  court,  actions  to 
set  aside  are  governed  by  sections  1573  and 
1806,  post,  and  must  be  brought  within 
three  years. 

186.     Section    referred    to,    applied,    con- 
strued, etc.,  in:   Hagar  v.  Spect,  48  Cal.  406, 
408    (applied);    Manly    v.    Howlett,    55    Cal. 
94,   95   (applied);   Aguirre  v.   Alexander,   58 
Cal.  21,  23  (applied);  Central  Pac.  R.  Co.  v. 
Shackelford,  63  Cal.  261,  267  (cited);  Easton 
v.  O'Reilly,  68  Cal.  306,  307  (applied);  Kim- 
ball   v.    Stormer,    65    Cal.    116,    3    Pac.    408 
(cited);  McNeil  v.  First  Congregational  Soc, 
66  Cal.  105,  111,  4  Pac.  1096  (held  not  appli- 
cable);  Oakland  G.   L.   Co.   v.  Dameron,   67 
Cal.    663,    8    Pac.    695     (cited);     Hagely    v. 
Hagely,  68  Cal.  348,  351,   9  Pac.  305   (prop- 
erly pleaded  by  reference  to  section  num- 
ber); Dillon  v,  Center,   68  Cal.  561,   563,   10 
Pac.    176    (cited);   Martin  v.  Ward,   69   Cal. 
129,  130,  10  Pac.  276  (cited);  Tully  v.  Tully, 
71  Cal.  338,   345    (aplled),  348   (cited  in  dls. 
op.   McKee,  J.),   12  Pac.  246;   Green   v.  Ca- 
rotta,  72  Cal.  267,  269,  13  Pac.  685  (applied) ; 
Burling  v.  Thompkins,  77  Cal.   257,   258,   19 
Pac.   429    (cited);   Brusie   v.  Gates,   80   Cal. 
462,  465,  22  Pac.   284   (applied);  Richardson 
v.  Loupe,  80  Cal.  490,  495   (cited);  603   (ap- 
plied),   22    Pac.    227;    W*ilhoit   v.    Tubbs,    83 
Cal.    279,   287,   23   Pac.   386    (cited);   Christy 
v.   Spring  Valley  W.   W.,   84   Cal.   541,   543, 
24  Pac.  807   (pleaded  failure  to  find  on  er- 
ror);   Van    Bibber    v.    Hilton,    84    Cal.    585, 
686,  24  Pac.  308,  598   (cited);  Roach  v.  Ca- 
raffa,   85  Cal.   436,   443,   25   Pac.   22    (cited); 
Leonard  v.  Flynn,  89  Cal.  635,  538,  26  Pac. 
1097  (cited);  Spargur  v.  Heard,  90  Cal.  221, 
228,  27  Pac.  198  (applied);  Luco  v.  De  Toro, 
91  Cal.  405,  413,  415,  27  Pac.  1082  (applied); 
Watkiris  v.  Bryant,  91  Cal.  492,  602,  27  Pac. 
776  (applied);  Ohm  v.  San  Francisco,  92  Cal. 
437,  454,  28  Pac.  580   (applied);  Kockemann 
v.  Bickel,  92  Cal.  665,  666,  28  Pac.  686   (ap- 
plied);  Alvarado   v.   Nordholt,    95   Cal.    116, 
125,     30    Pac.     211     (applied);     Johnson    v. 
Visher,  96  Cal.  310,  312,  31  Pac.  106  (cited); 
Baum   v.   Reay,   96   Cal.    462,   465    (applied), 
29  Pac.  117,  31  Id.  561;  Watts  v.  Gallagher, 
97  Cal.  47,  52,  31  Pac.  626   (applied);  Chap- 
man v.  Bank  of  California,  97  Cal.  155,  157, 
81  Pac.  896  (applied);  Gallaher  v.  Montecito 
V.    W.    Co.,    101    Cal.    242,    244,    35    Pac.    770 
(applied) ;  Southern  Pac.  R.  Co.  v.  Whitaker, 
109    Cal.    268,    275,    41    Pac.    1083    (applied); 
Goodnow  v.  Parker,   112   Cal.   437,   441,   442, 
443,    44   Pac.    738    (discussed    and   applied); 
Barney    v.   Pforr,    117    Cal.    66,    67,    48    Pac. 
987  (cited);  Peshine  v.  Ord.  119  Cal.  311,  312, 
51  Pac.  536  (cited);  Dennis  v.  Bint,  122  Cal. 
39,  50,  64  Pac.  378   (applied);  Wood  v.   Eti- 
wanda  W.  Co.,  122  Cal.  152,  157,  54  Pac.  726 
(applied);  Southern  Pac.  R.  Co.  v.  Wood,  124 
Cal.  475,  480,  67  Pac  388   (cited);  Campbell 
v.  Drais,  126  Cal.  253,  259,  57  Pac.  994   (ap- 
plied);   Robinson   v.   Southern   Cal.   R.    Co., 
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129  Cal.  8,  9,  61  Pac.  947  (cited);  San  Jose 
L.  &  W.  Co.  v.  San  Jose  R.  Co.,  129  Cal. 
763,  764,  62  Pac.  269  (cited);  Sousa  v.  Pe- 
reira,  132  Cal.  77,  78,  64  Pac.  90  (cited); 
Standard  Quicksilver  Co.  v.  Hablshaw,  132 
Cal.  115,  117,  64  Pac.  113  (cited);  Kenney  v. 
Parks,  137  Cal.  527,  530,  70  Pac.  556  (mis- 
cited  in  head  note  for  S  355);  San  Francisco 
&  F.  L.  Co.  v.  Hartung,  138  Cal.  223,  229, 
230,  71  Pac.  337  (applied);  Adams  v.  Hop- 
kins, 144  Cal.  19,  77  Pac.  712  (applied); 
South  Tule  I.  D.  Co.  v.  King,  144  Cal.  450, 
77  Pac.  1032  (applied);  Baum  v.  Roper,  145 
Cal.  116,  78  Pac.  466  (applied);  Page  y. 
Oarver,  146  Cal.  677,  80  Pac.  860  (applied); 
Pryor  v.  Winter,  147  Cal.  654,  82  Pac.  202 
(discussed);  Daniels  v.  Dean  (Cal.  Dec.  12, 
1905),  84  Pac.  332  (applied);  McLean  v. 
Llewellyn  Iron  Works,  2  Cal.  346,  83  Pac. 
1082   (applied  in  opinion  on  rehearing). 

187.  Sheriffs  sale — Purchaser  at  — Stat- 
ute begins  to  run  on  date  of  delivery  of 
sheriff's  deed. — Leonard  v.  Flynn,  89  Cal. 
535,   26  Pac.   1097. 

188.  Successive  occupancies,  as  to,  see, 
post,  9  321,  note  pars.  117-122. 

189.  Swamp  and  overflowed  lands— Cer- 
tificate of  purchase— Does  not  pass  title  as 

title,  and  in  suit  for  the  recovery  of  land 
commenced  after  issuance  of  patent,  stat- 
ute of  limitations  can  not  be  held  to  have 
commenced  running  prior  to  date  of  patent. 
— Manly  v.  Howlett,  55  Cal.  94;  Easton  v. 
O'Reilly,  63  Cal.  305,  809. 

100.  Same  —  Segregation  —  Certificate  of 
commissioner  of  general  land  office. — Under 
act  of  congress  ceding  to  state  swamp  and 
overflowed  lands,  required  filing  of  desig- 
nated flats  of  such  lands,  to  be  made  and 
approved  in  specified  manner,  and  then 
commissioner  of  general  land  office  was  re- 
quired to  certify  over  to  state  of  California 
as  swamp  and  overflowed  lands  all  lands 
represented  as  such  on  such  approved  plat 
or  plats.  Until  commissioner  of  general 
land  office,  so  certified  lands,  title  thereto 
did  not  vest  in  state;  and  ejectment  by  one 
claiming  title  to  such  lands  acquired  from 
state  can  not  be  maintained  against  persons 
in  possession  under  United  States  patents 
without  showing  such  certificate  by  commis- 
sioner of  general  land  office. — Wright  v. 
Roseberry,  63  Cal.  252. 

101.  Same— Statute  of  limitations— Runs 
against  patentee  from  date  of  patent. — Wil- 
hoit  v.  Tubbs,  83  Cal.  279,  288,  23  Pac.  386. 
See  Riverside  L.  &  I.  Co.  v.  Jansen,  66  Cal. 
300,  5  Pac.  486:  O'Connor  v.  Fogle,  63  Cal. 
9:  Reed  v.  Ybarra,  50  Cal.  465;  Henshaw  v. 
Bissell,  85  U.  S.  (18  Wall.)  255,  21  L.  ed.  836. 

See  pars.  126,  127,  this  note. 

192.  Same — Ejectment  —  Defense  of  ad- 
verse possession— Offer  of  proof  showing 
adverse  possession  as  against  all  the  world 
for  more  than  statutory  period,  which  of- 
fer does  not  include  statement  of  time  at 
which   land   was   certified  by   commissioner 


of  general   land  office  is  properly  rejected. 
— Easton  v.  O'Reilly,  63  Cal.  305,  309. 


193.  Tacking?— Successive    occupancies.  — 

As  to  generally,  see,  post,  9  321,  note  pars. 
117,  122. 

194.  Taxes  Proof  of  payment  of— Admis- 
sible to  snow  claim  of  title,  and  that  it  had 
not  been  abandoned. — Baum  v.  Reay,  96  Cal. 
462,  29  Pac.  117.  See  Southern  Pac.  R.  Co. 
v.  Whitaker,  109  Cal.  268,  41  Pac.  1083. 


195.  Same— Failure  to  pay— Effect  on  ad- 
verse possession. — Assuming  that  occupa- 
tion, without  actual  inclosure  of  tract,  would 
be  sufficient,  yet,  as  defendant  failed  to  pay 
taxes  on  land,  he  has  not  performed  acts 
required  by  statute  of  limitations.  In  con- 
sequence of  that  failure,  there  was  no  such 
adverse  possession  taken  and  held  by  him 
with  requisites  and  circumstances  specified 
in  code  as  entitled  him  to  benefit  of  statute 
of  limitations.  Therefore,  in  law  he  is  to 
be  regarded  as  mere  trespasser. — O'Connor 
v.  Fogle,  63  Cal.  9,  12.  See  Bernlaud  v. 
Beecher,  71  Cal.  38,  41,  11  Pac.  802. 

See,  post,  9  321,  note  pars.  133-135;  also, 
9  325. 

19U.  Trespass— By  railroad— In  construc- 
tion—Action governed  by  statute. — Trespass 
by  railroad  corporation  in  entering  upon 
land  and  constructing  its  road  without  hav- 
ing first  commenced  condemnation  proceed- 
ings; action  therefore  is  not  governed  by 
above  section;  if  entry  was  without  plain- 
tiff's consent,  it  is  governed  by  subdivision 
2  of  section  338,  post,  and  if  with  his  con- 
sent, by  subdivision  .1  of  section  339,  post. 
— Robinson  v.  Southern  Cal.  R.  Co.,  129  Cal. 
8,  61  Pac.  947. 

197.  Trusts— Express  trusts— Repudiation 
—Notice  to  the  cestui  que  trust. — open  and 
unequivocal  repudiation  of  trust  by  trustee, 
and  actual  knowledge  by  cestui  que  trust, 
are  necessary  to  set  statute  of  limitations 
running  against  action  by  latter  to  enforce 
trust;  where  these  facts  exist  above  section 
applies. — Luco  v.  De  Toro,  91  Cal.  405,  416, 
27  Pac.  1082.  See  Miles  v.  Thome,  38  Cal. 
386,  338,  99  Am.  Dec.  384;  Love  v.  Watkins, 
40  Cal.  547,  6  Am.  Rep.  624;  Hearst  v.  Pujol, 
44  Cal.  230,  236;  Hoffman  v.  Vallejo,  45  Cal. 
564,  672;  Janes  v.  Throckmorton,  67  Cal.  368, 
388. 

See,  ante,  S  312,  note  pars.  146  et  seq. 

198.  Same — Same— Mortgaging  by  deed 
absolute. — Five  years'  limitation  provided 
in  above  section  governs  action  to  recover 
property,  and  after  that  period  after  date 
of  breach  prescriptive  title  vests  in  mort- 
gagee, and  mortgager  and  those  claiming 
under  him  lose  all  rights. — Peshine  v.  Ord, 
119  Cal.  311,  51  Pac.  586. 

199.  Sane — Resultant  continuing  trust  in 

real  property,  arising  from  investment  of 
funds  of  express  trust  In  such  real  property, 
this  section  of  statute  can  not  be  pleaded 
in  bar  to  action  by  cestui  que  trust  to  re- 
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cover  land. — Roach   v.   Caraffa,   86  Cal.   436, 
443-445,  25  Pac.  22. 

See,  ante.  8  312,  note  pars.  21,  213,  217. 


200.  Van   Nen   ordinance — What   It   la. — 

The  Van  Ness  ordinance  (see  Stats.  1855, 
p.  52)  purported  to  be  grant  in  prcesenti  by 
city  of  San  Francisco  of  all  its  right  and 
claim  to  lands  within  corporate  limits  of 
city  to  persons  therein  described,  and  effect 
of  ordinance  was,  by  virtue  of  acts  of  con- 
firmation on  part  of  state  and  of  United 
States,  to  vest  title  to  lands  In  those  per- 
sons as  of  date  of  ordinance.  Being  legis- 
lative grant,  title  passed  without  necessity 
of  any  further  conveyance,  In  which  re- 
spect it  differs  from  provisions  in  reference 
to  outside  lands  which  were  released  by 
act  of  congress  of  March  8,  1866. — San  Fran- 
cisco &  F.  L.  Co.  v.  Hartung,  138  Cal.  223, 
228,  71  Pac.  337.  See  Baker  v.  Brickell,  87 
Cal.  829,  25  Pac.  489,  1067. 

\. 

201.  Same— Purpose  of  the  ordinance  was 

to  give  Van  Ness  ordinance  title  to  those 
who  had  already  recovered  possession  from 
intruder  or  trespasser,  and  to  those  who 
should  thereafter  recover  possession  from 
intruder  or  trespasser.  The  recovery  con- 
templated by  that  provision  was  not  one 
which  might  be  had  on  one  of  grants  or 
conveyances  mentioned  in  second  section 
of  ordinance,  for  persons  holding  title  by 
virtue  of  such  grants  and  conveyances  were 
deemed  to  be  In  possession  of  lands  there- 
by granted  and  conveyed,  and  Van  Ness 
ordinance  title  vested  in  them  immediately 
upon  taking  effect  of  ordinance;  but  recov- 
ery was  one  which  was  to  be  had  upon 
some  right  or  title  other  than  such  grants 
and  conveyances.  In  respect  to  first  three 
classes  of  beneficiaries,  as  above  enumer- 
ated, ordinance  makes  possession,  or  that 
which  is  declared  or  would  be  deemed  In 
law  equivalent  to  possession,  fact  or  condi- 
tion by  virtue  which  Van  Ness  ordinance 
title  vests  in  grantee;  and  we  are  of  opinion 
that  it  was  contemplated  by  ordinance,  that 
those  who  are  comprehended  in  fourth  class 
should  also  have  recovery,  by  means  of 
which  they,  like  those  holding  title  by  vir- 
tue of  grants  and  conveyances,  should  be 
deemed  to  be  in  possession  of  land  recov- 
ered. As  to  persons  of  fourth  class,  recov- 
ery of  possession  occupies  place,  and  stands 
in  stead,  of  actual  possession  which  those 
of  second  ckuss  are  required  to  have, — it  is 
the  fact,  the  condition,  by  virtue  of  which 
Van  Ness  ordinance  title  vests  in  them.— 
Pickett  v.  Hastings,  47  Cal.  269,   286. 


Same— Deed  ander— Effect  of  deed 
under  act  of  March  24,  1870,  of  lands  recov- 
ered by  this  ordinance  is,  by  terms  of  act, 
merely  acknowledgment  on  part  of  city 
that  title  to  land  therein  described  has 
passed  under  and  by  virtue  of  ordinance  and 
acts  ratifying*  same,  and  as  release  to  party 
therein  named  of  all  interest,  present  and 
future,  of  city  and  county  in  and  to  such 
lands.    It  does  not,  however,  create  in  such 


grantee  title  paramount  or  adverse  to  that 
which  passed  by  ordinance.  Legislature 
could  not  vest  title  already  vested,  but  It 
could  provide  for  Issue  of  appropriate  muni- 
ments of  title,  which  Is  all  indeed  that  act 
purports  to  do.  If  a  grantee  named  in  deed 
under  act  is  one  of  persons  named  in  ordi- 
nance, it  may  operate  as  additional  evidence 
of  his  title;  though,  if  not,  it  can  not  oper- 
ate to  devest  title  that  had  already  been 
transferred  from  city  by  the  ordinance. — 
San  Francisco  &  F.  L.  Co.  v.  Hartung,  138 
Cal.   223,  228,  71  Pac.  337. 


208.  Same— Ejectment— Act  of  March  4, 
1864  (Stats.  1863-4,  p.  149)  only  provides 
that  if  action  shall  be  commenced  more  than 
one  year  after  its  passage,  and  plaintiff 
shall  not  have  been  in  possession  within 
next  preceding  five  years,  he  shall  not  be 
entitled  to  rely  upon  Van  Ness  ordinance  as 
muniment  of  title. — Raimond  v.  Eldridge,  43 
Cal.  506,  508. 

204.  Same— Salts  on  tit  lea  acquired  under 
—What  poaaeaalon  sufficient. — The  special 
act  of  March  5,  1864,  providing  in  effect 
that  no  suit  on  titles  acquired  under  Van 
Ness  qrdinance  and  confirmatory  statutes 
can  be  maintained  unless  plaintiff  or  pre- 
decessor "shall  have  had  actual  possession 
of  land  in  dispute  within  five  years  next 
before  commencement  of  such  action,"  if  (as 
is  doubtful)  it  can  be  held  to  establish 
different  rule  from  that  prescribed  by  gen- 
eral statute  (Hitt.  Gen.  Laws,  par.  3348,  5  6, 
to  par.  4351,  8  9,  corresponding  to  58  318, 
319,  321,  this  code),  must  be  regarded  as 
repealed  by  the  adoption  of  the  codes. — San 
Francisco  &  F.  L.  Co.  v.  Hartung,  138  Cal. 
223,  230,  71  Pac.  337.  See  State  v.  Conk- 
Hng,  19  Cal.  501;  Hanley  v.  Sixteen  Horses, 
etc.,  97  Cal.  182,  32  Pac.  10;  Mack  v.  Jastro, 
126   Cal.   130,   133,   58  Pac.   372. 

205.  Same  —  Same  —  Same—  Constructive 
possession— Not  sufficient. — One  who  under 
deed  describing  land  by  metes  and  bounds 
entered  upon  land,  taking  possession  of 
only  portion  of  tract,  there  being-  no  adverse 
possession  of  balance  of  land  described  in 
deed,  acquired  title  under  Van  Ness  ordi- 
nance only  of  that  portion  of  tract  he  took 
actual  possession  of,  and  not  to  that  portion 
of  which  he  was  in  constructive  possession. 
— Davis  v.  Perley,  30  Cal.  630,  638.  See 
Wolf  v.  Baldwin,  19  Cal.  306,  314. 

As  to  constructive  possession,  see,  post, 
9  321,  note  pars.  25-27,  86. 

200.  Same— Words  and  phrases  In — "Le- 
nt process"  used  in  this  ordinance,  means 
action  brought  in  court  of  competent  ju- 
risdiction.— Pickett  v.  Hastings,  47  Cal.  269, 
285. 

207.     Same— Same     "May    fee    recovered," 

means    "shall    be    recovered."  —  Pickett    v. 
Hastings,  47  Cal.  269,  285. 

206.  Same— Same  "Tenant." — Considered, 
but  not  decided,  to  mean  conventional  ten- 
ant, in  Brooks  v.  Hyde,  37  Cal.  366,  374. 
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209.  Determined  to  include  tenants  In 
common,  in  Broad  v.  Broad,  40  Cal.  493,  497. 

210.  Decided  to  mean  any  one  holding1 
actual  possession  in  subordination  to  an- 
other party,  under  and  by  virtue  of  agree- 
ment, either  express  or  implied,  in  Irvine 
v.  Adler,  44  Cal.  559,  561. 

211.  Water-rla*hts  —  Appropriation  —  Act 
•f  cona-resa  1866.  —  Appropriations  made 
upon  lands  belonging  to  United  States  vest 
in  appropriator,  by  act  of  congress  of  1866 
(U.  S.  Rev.  Stats.,  sections  2339,  2340);  on 
lands  thereafter  acquired  by  others  from 
United  States,  rights  of  appropriator  do  not 
rest  upon  adverse  possession  under  statute 
of  limitations,  but  upon  said  act  of  congress, 
except  as  to  acts  by  said  appropriator  since 
said  act  of  congress. — Wood  v.  Etiwanda 
W.  Co.,  122  Cal.  152,  158,  54  Pac.  726. 

212.  Same— Prescriptive  title.  —  Finding 
that  the  plaintiff's  cause  of  action  brought 
to  restrain  defendant  from  diverting  waters 
of  stream  is  barred  by  above  section,  and 
that  defendant  and  its  predecessors  in  title 
have  diverted  to  their  own  use  from  said 
stream,  for  beneficial  purposes,  water  so 
oondemned  as  aforesaid,  to  extent  of  ca- 
pacity of  box  and  pipes  alleged  in  com- 
plaint to  have  been  used  by  defendant  for 
diverting  said  water,  and  have  used  and  en- 
Joyed  same  for  beneficial  .purposes  continu- 
ously, openly,  notoriously,  uninterruptedly, 
peaceably,  and  adversely  to  plaintiff,  and 
to  all  other  persons,  for  period  of  more  than 
five  years  next  before  the  commencement  of 
action,  shows  good  prescriptive  title  in  de- 
fendant to  the  water. — Gallaher  v.  Mon- 
tecito  V.  W.  Co.,  101  Cal.  242,  244,  35  Pac. 
770.  See  Yankee  Jim's  U.  W.  Co.  v.  Crary, 
26  Cal.  504,  85  Am.  Dec.  145;  Davis  v.  Gale, 
82  Cal.  27,  91  Am.  Dec.  554;  Alhambra 
A.  W.  Co.  v.  Richardson,  72  Cal.  598,  14 
Pac.  379. 

213.  But  it  has  been  held  in  this  state 
that  there  can  be  no  successful  assertion 
of  claim  to  prescriptive  right  to  divert 
waters  from  stream  to  injury  of  riparian 
proprietor  below  who  had  acquired  his  title 
from  United  States  within  five  years;  pre- 
scription or  adverse  user  will  not  mature 
into  title  as  against  United  States,  and  that 
it  will  not  avail  as  defense  unless  user  has 
been  adverse  for  requisite  period  after  title 
passed  from  United  States. — Mathews  v. 
Ferrea,  45  Cal.  51;  Jatunn  v.  Smith,  95  Cal. 
164,  156,  30  Pac.  200. 

214.  Same — Sane— Failure  to  lid-Wko 
may  object. — In  action  to  quiet  title  to  land 
against  adverse  claimant  of  water-right, 
there  being  no  evidence  that  plaintiff  or  his 
predecessors  are  now  or  ever  were  in  pos- 
session of  land,  and  had  no  other  title  than 
pre-emption  right  conferred  by  act  of  1887, 
which  right  they  had  never  exercised,  and 
no  expression  of  intent  to  exercise  it,  and 
never  had  more  than  temporary  possession 
of  more  than  part  of  land,  and  place  of  that 
temporary   possession   not   shown,  justifies 


finding  against  plantiff,  and  fact  that  court 
falls  to  make  any  finding  as  to  defendant's 
title  to  water-right  is  immaterial  on  appeal 
of  plaintiff. — San  Jose  L.  &  W.  Co.  v.  San 
Jose  R.  Co.,  129  CaL  673,  62  Pac.  269. 

III.  ADVERSE  POSSESSION— AGAINST  AN£> 
BETWEEN  WHOM. 

21S.  Statute  does  not  ran— A*  aa*alnat 
United  States,  statute  does  not  run  so  as  to 
give  title  to  land  or  water;  but  prescriptive 
right  to  use  water  may  be  acquired  as 
against  subsequent  purchasers  of  land  from 
government. — Jatunn  v.  Smith,  95  Cal.  154, 
30  Pac.  200. 

21S.  Same— As  against  the  public,  no  ad- 
verse user  can  ripen  Into  right  over  land 
dedicated  to  public  use, — as  public  street, 
public  alley,  or  public  square. — See  Hoadley 
v.  San  Francisco,  60  Cal.  265,  275;  People 
v.  Pope,  63  Cal.  437,  451;  City  of  Visalla  v. 
Jacob,  65  Cal.  434,  436,  52  Am.  Rep.  303, 
4  Pac.  433;  San  Leandro  v.  Le  Breton,  72 
Cal.  170,  177,  13  Pac.  406;  Hargro  v.  Hodg- 
don,  89  Cal.  623,  631,  26  Pac.  1106;  Orena  v. 
City  of  Santa  Barbara,  91  Cal.  621,  681;  28 
Pac.  268. 

See,  ante,  9  815,  note  pars.  16,  17. 

217.  Same  —  Against  land  dedicated  to 
pvbllc  nae,  occupancy  by  private  individual 
can  not  raise  any  prescriptive  rights  or  in- 
terpose bar  of  statute.  As  lot  to  be  used 
for  fire-engine  house  (San  Francisco  v. 
Bradbury,  92  Cal.  411,  418,  28  Pac.  803);  for 
public  hospital  (Yolo  Co.  v.  Barney,  79  Cal. 
376,  379,  12  Am.  St.  Rep.  152,  21  Pac  883); 
public  school  (Board  of  Education  v.  liar- 
tin,  92  Cal.  209,  217,  28  Pac.  799),— and  the 
like. 

218.  Same— Against  an  Infant— Until  ma- 
Jorlty. — The  statute  of  limitations  does  not 
run  against  an  infant  until  he  attains  his 
majority;  and  he  may  bring*  action  for  re- 
covery of  land  taken  possession  of  by 
Intruder  during  his  minority  at  any  time 
within  five  years  after  attaining*  his  ma- 
jority.— Burton  v.  Robinson,  51  Cal.  186. 

219.  Same— Party  holding  In  hostility  to 
himself  can  not  acquire  adverse  possession 
of  land;  holding*  in  one  capacity  he  can 
not  claim  adversely  another  capacity. — Ro- 
man Catholic  Archbishop  v;  Shlpman,  79 
Cal.  288,  21  Pac  830. 


—Roman  Catholic  arch- 
bishop can  not  acquire  title  by  adverse  pos- 
session of  land  legal  title  of  which  is  vested 
in  him  as  individual,  though  he  hold  for 
sole  corporation.  —  Roman  Catholic  Arch- 
bishop v.  Shipman,  79  Cal.  288,  21  Pac.  830. 

221.  He  was  equally  entitled  to  posses- 
sion and  control  of  property,  whether  his 
holding;  was  that  of  absolute  owner  In  his 
Individual  right  or  of  trustee  under  abso- 
lute deed;  and  his  right  to  possession  was 
precisely  the  same  as  If  the  deed  had  been 
made  to  blm  as  archbishop  in  his  corporate 
capacity. — Ibid.  See  Weston  v.  Hunt,  3 
Mass.  600;  Overseers,  etc.,  v.  Sears,  39  Mass. 
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(22  Pick.)  122,  124;  Fltzpa trick  v.  Fitzger- 
ald, 79  Mass.   (13  Gray)   400,  402. 

222.     Same  —  Against    distributee*    of   an 

estate,  so  long:  as  administration  remains 
unclosed,  where  one  of  the  distributees  Is 
on  partial  distribution  let  into  possession 
of  lands  in  which  other  distributees  are  en- 
titled to  interest  as  tenants  in  common. — In 
matter  Grider,  81  Cal.  571,  678,  22  Pac.  908. 


223.  Same  —  Between  administrator  and 
heir,  possession  of  administrator  is  posses- 
sion of  heir  and  not  adverse  to  him;  he  can 
not  claim  adversely. — Spotts  v.  Hanley,  85 
Cal.  165,  24  Pac.  738. 

224.  Administrator  is  in  privity  with  and 
represents  heir;  subject  to  administrator's 
right  to  dispose  of  land  to  pay  debts,  heir 
has  right  to  title  and  possession,  and  may 
maintain  action  to  recover  possession  from 
any  one  except  administrator. — Spotts  v. 
Hanley,  85  Cal.  165,  167,  24  Pac.  738.  See 
Brenham  v.  Story,  39  Cal.  179,  183. 

See,  post,  9S  1452  and  1453  and  notes. 


Same— Between  trustee  and  cestui 
ejne  trust— Trustee**  possession  of  real  es- 
tate of  his  cestui  que  trust,  under  trust,  is 
possession  of  latter,  and  not  adverse. — Love 
v.  Watkins,  40  Cal.  547,  563,  6  Am.  Rep.  624. 

226.  Trust  must  be  renounced  and  notice 
thereof  brought  home  to  cestui  que  trust. — 
See,  ante,  5  312  and  note. 


227.  Same— Same— Constructive  trust  of 
real  property— Action  to  enforce. — An  action 
by  a  wife  against  a  husband  to  enforce  a 
constructive  trust  upon  real  property,  cre- 
ated by  a  conveyance  of  auch  property  upon 
a  promise  to  convey  to  a  specified  grantee 
is  an  action  to  recover  real  property  within 
the  meaning  of  the  above  section,  and  is 
barred  in  five  years. — Hillyer  v.  Hynes,  33 
CaL  App.  506,  165  Pac.  718. 


Same — Same — Legal  title  held  by  de- 
fendant In  trust  for  plaintiff. — Where  the 
plaintiff  was  seized  of  the  property  at  all 
times  down  to  the  time  the  action  was 
brought,  and  the  defendant  held  the  title  in 
trust  for  plaintiff,  and  had  not  repudiated 
the  trust  so  as  to  start  the  statute  running, 
the  action  is  not  barred  under  the  present 
section. — Crouse-Prouty  v.  Rogers,  83  Cal. 
App.  246,  164  Pac  901. 


icr  In  possession 
and  claimant  without  title.  —  As  between 
lawful  owner  in  possession  and  adverse 
claimant  without  title,  adverse  possession 
can  in  no  wise  add  to  or  strengthen  his 
title. — Howell  v.  Slauson,  83  Cal.  539,  546, 
28  Pac.  692.  See  Roman  Catholic  Arch- 
bishop v.  Shipman,  79  Cal.  288,  21  Pac.  830. 

23o.  As  between  cotenant  and  fellow- 
tenants  In  common*  to  establish  title  by  ad- 
verse possession,  must  bring  himself  by  his 
proof  clearly  within  rule  requiring  acts  of 
ouster  and  notice,  actual  or  constructive, 
to  his  cotenants. — See  In  matter  Grider,  81 
CaL  571,  578,  22  Pac.  908. 


231.  Declarations  of  cotenant,  while  in 
possession,  that  he  claimed  to  be  sole  owner 
of  land,  are  admissible  in  favor  of  his 
grantee  in  action  to  quiet  title,  as  tending 
in  some  degree  to  show  character  of  his 
possession. — Stockton  Sav.  Bank  v.  Staples, 
98  Cal.  189,  193,  32  Pac.  936.  See  Cannon 
v.  Stockmon,  36  Cal.  535,  536,  95  Am.  Dec. 
205;  Lick  v.  Diaz,  44  Cal.  479. 

232.  Where  cotenants  enter  into  actual 
possession  of  parcels  of  land  claimed  under 
claim  and  color  of  title,  and  thereafter  con- 
tinued to  maintain  such  possession  and  to 
exercise  acts  of  ownership  over  said  par- 
cels, openly  and  notoriously  claiming  same 
adversely  to  plaintiffs  and  all  world,  and 
paying  all  taxes  assessed  thereon  for  more 
than  five  years,  possession  so  taken  and 
held  was  sufficient  to  give  notice  of  adverse 
claims  and  to  put  statute  of  limitations  in 
motion  in  their  favor,  though  appellants 
were  owners  of  interests  in  said  lands  as 
tenants  in  common  with  respondents.  — 
Gregory  v.  Gregory.  102  Cal.  50,  63,  36  Pac. 
364,  distinguishing  In  matter  Grider,  81  Cal. 
671,  22  Pac.  908.  See  Felix  v.  Fellz,  106  Cal. 
1,  38  Pac.  621. 

233.  Entry  under  Ineffective  administra- 
tor's deed,  and  holding  exclusive  posses- 
sion in  own  right,  such  entry  is  adverse  to 
other  cotenants;  having  knowledge  of  fact 
of  his  entry,  ousted  cotenants  are  charge- 
able with  notice  of  character  of  his  pos- 
session.— Winterburn  v.  Chambers,  91  Cal. 
170,  182,  27  Pac  658.  See  Warfleld  v.  Lin- 
dell,  30  Me.  272,  282,  77  Am.  Dec.  614;  Lodge 
v.  Patterson,  3  Watts.  (Pa.)  74,  77,  27  Am. 
Dec.  335;  Dikeman  v.  Parrish,  6  Pa.  St. 
(6  Barr.)  210,  227.  47  Am.  Dec  465. 

234.  "Possession  of  other  persons  that 
[their  cotenants]  was  enough  to  put  [plain- 
tiffs] on  inquiry,  under  rule  in  Fair  v.  Steve- 
not,  29  Cal.  486.  If  they  had  inquired,  they 
would  have  discovered  hostile  character  of 
the  possession.  This  means  of  notice  con- 
stituted notice." — Unger  v.  Mooney,  63  Cal. 
586,  49  Am.  Rep.  100;  Winterburn  v.  Cham- 
bers, 91  Cal.  170,  182,  27  Pac  658. 

235.  As  between  landlord  and  tenant  In 
possession  after  expiration  of  verbal  lease 
for  more  than  year,  the  statute  does  not  run 
In  favor  of  latter. — Doolan  v.  McCauley,  66 
Cal.  476,  6  Pac.  130.  See  Oneto  v.  Restano, 
89  Cal.  63,  26  Pac.  788. 

See,  post,  9  321,  note  pars.  68-66. 

236.  A  subtenant  who  enters  in  posses- 
sion of  leased  land  under  tenant's  lease,  or 
by  his  inducement  and  consent,  can  not  dis- 
pute title  of  landlord  or  acquire  any  rights 
by  adverse  possession  without  first  having 
surrendered  such  possession. — Standley  v. 
Stephens,  66  Cal.  541,  6  Pac.  420;  Millett  v. 
Lagomarsino,  107  Cal.  102,  106,  40  Pac.  25. 

237.  This  is  under  general  rule  that  ten- 
ant can  not  dispute  his  landlord's  title. — 
Tewksbury  v.  Hagraff,  33  Cal.  237.  See 
Willson  v.  Cleaveland.  30  Cal.  192,  201; 
Greeno  v.  Ifunson,   9  Vt   37,   81   Am.   Dec 
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605;  Doe  ex  dem.  Knight  v.  Smythe,  4  Mees. 
&  W.  348. 

238.  Same— Partnership  In  poraessloa  un- 
der lease  in  subordination  to  legal  title, 
by  conveyance  to  one  of  copartners  of  prop- 
erty so  held,  although  it  might  indicate  in- 
tention to  begin  building  of  adverse  title, 
did  not  change  nature  of  possession  to  one 
under  color  of  title. — Allen  v.  McKay,  139 
Cal.   94,    72   Pac.   718. 

289.  Same — Rale  requiring*  tenant  to  sur- 
render possession. — See  par.  235,  this  note. 

240.  Rule  that  tenant  must  surrender 
possession  and  again  enter  before  posses- 
sion can  become  adverse,  obtains  only  where 
person  claiming  to  hold  adversely  was  put 
into  possession  by  owner,  or  has  at  least 
held  possession  under  such  owner. — Millett 
v.  Lagomarsino,  107  Cal.  102,  105,  40  Pac.  25. 

241.  As  between  mortgagee  In  possession 
and  mortgager,  until  there  has  been  breach 
of  some  condition  of  mortgage,  possession 
of  mortgagee  is  not  adverse  and  statute 
does  not  run  against  redemption. — See  Cohen 
v  Mitchell,  2  Cal.  Unrep.  629,  9  Pac.  649; 
Husheon  v.  Husheon.  71  Cal.  407,  416,  12 
Pac.  410;  Warder  v.  Enslen,  73  Cal.  291,  295, 
14  Pac.  874.  Cross  v.  Eureka  Lake  &  Y.  C 
Co.,  73  Cal.  302,  2  Am.  St.  Rep.  808,  14  Pac. 
885. 

242.  As  between  pledgee  and  pledgeor  of 

stocks  or  other  property  as  collateral  to 
secure  debt  of  pledgeor,  statute  will  not 
run  until  such  debt  is  paid. — Cross  v. 'Eureka 
Lake  &  Y.  C.  Co.,  73  Cal.  302,  306,  2  Am.  St. 
Rep.  808,  14  Pac.  885. 

248.  As  between  vendee  In  possession  and 
vendor,  possession  can  not  be  adverse  un- 
less hostility  is  manifested  by  unequivocal 
acts  which  are  expressly  brought  to  knowl- 
edge of  vendor;  or  acts  are  of  such  a  char- 
acter as  to  charge  vendor  with  constructive 
notice  In  law. — Kerns  v.  Dean,  77  Cal.  555, 
19   Pac.    817. 

See,  post,   9  321,  note  pars.  51-55. 

244.  Some— As  to  constructive  notice,  see, 
post.  9  321,  note;  also  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  §  19  and  note. 

245.  In  action  by  vendor  to  recover  land 
vendee  in  possession  can  not  defend  on 
ground  that  amounts  due  on  purchase  are 


barred  by   statute   of   limitations. — Kern  v. 
Dean,  777  Cal.  555,  19  Pac.  817. 
See,   post,   S  821,  note  pars.  33,  34. 

246.  Same— Vendee's  or  grantee's  entry 
■nder  purchase  is  adverse  to  that  of  grantor 
or  vendor,  and  by  holding  same  adversely 
for  five  years  he  may  acquire  title  superior 
to  his  grantor's. — Robinson  v.  Thornton,  102 
Cal.  675,  682,  34  Pac.  120. 

247.  "In  one  sense  grantee  of  land  may 
be  said  to  come  into  possession  under  his 
grantor,  but  his  entry  under  his  grantor 
is  not  in  subordination  to  title  which  he 
receives  from  him  or  of  that  character 
which  est  op  8  him  from  disputing  validity  of 
title  under  which  he  entered,  as  tenant  is 
estopped  from  disputing  his  landlord's  title, 
or  vendee  in  possession  under  contract  of 
sale  title  of  his  vendor.  Grantee  does  not 
by  his  entry,  assume  any  obligation  towards 
his  grantor,  nor  Is  there  any  relation  of 
trust  or  confidence  between  them  which  is 
forfeited  by  his  repudiation  of  title  under 
which  he  entered,  or  by  his  acquisition  of 
another  outstanding  title.  By  entering  un- 
der title  he  assumes  it  to  be  prima  facie 
good,  but  he  is  not  estopped  thereby  from 
showing  otherwise,  or  from  showing  in 
any  controversy  another  and  independent 
title  in  himself." — Robinson  v.  Thompson, 
supra.  See  N.  Y.  Osterhout  v.  Shoemaker, 
3  Hill  513;  Sparrow  v.  Kingman,  1  N.  Y.  242. 
R.  I.  Gardner  v.  Greene,  5  R.  I.  104,  110. 
S.  C.  Hill  v.  Robertson,  1  Strobh.  1.  Fed. 
Blight  v.  Rochester,  20  U.  S.  (7  Wheat.)  535, 
548,  5  L.  ed.  616;  Robertson  v.  Pick  re  11,  109 
U.  S.  608,  27  L.  ed.  1049.  3  Sup.  Ct.  Rep.  407. 

248.  As  between  vendor  In  possession  and 
vendee. — Where  grantor  or  vendor  remains 
in  possession  after  sale  of  land,  or  subse- 
quently takes  repossession  thereof,  and  holds 
adversely  to  grantee  for  statutory  period, 
he  will  thereby  acquire  absolute  title  to 
premises  thus  conveyed,  even  though  the 
conveyance  be  by  deed  of  warranty  with 
full  covenants. — Franklin  v.  Dorland,  28 
Cal.  175,  180,  87  Am.  Dec.  Ill;  Dorland  v. 
Magilton,  47  Cal.  485,  486;  Lord  v.  Sawyer, 
67  Cal.  65;  Garabaldi  v.  Shattuck,  70  Cal. 
511,  11  Pac.  778;  Baker  v.  Clark,  128  Cal. 
181,  187,  60  Pac.  677.  See  Me.  Traip  v.  Traip, 
57  Me.  268.  N.  Y.  Sherman  v.  Kane,  86  N.  Y. 
57.     Tex.  Smith  v.  Montes,  11  Tex.  24. 


§  319.  SUCH  SEIZIN,  WHEN  NECESSARY  IN  ACTION  OB  DEFENSE 
ARISING  OUT  OF  TITLE  TO  OR  RENTS  OF  REAL  PROPERTY.  No  cause 
of  action,  or  defense  to  an  action,  arising  out  of  the  title  to  real  property,  or 
to  rents  or  profits  out  of  the  same,  can  be  effectual,  unless  it  appear  that  the 
person  prosecuting  the  action,  or  making  the  defense,  or  under  whose  title  the 
action  is  prosecuted,  or  the  defense  is  made,  or  the  ancestor,  predecessor,  or 
grantor  of  such  person  was  seized  or  possessed  of  the  premises  in  question 
within  five  years  before  the  commencement  of  the  act  in  respect  to  which  such 
action  is  prosecuted  or  defense  made. 

History:    Enacted  March  11,  1872. 
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SEIZIN— AKI8ING  OUT  OP  TITLE  OB 

BENTS. 
1.  Action — Includes  what. 
2, 3.  Construction — Generally. 

4, 5.  Same — Actions  to  quiet  title — Not  ap- 
plicable. 

6,  7.  Same — Actions  to  recover  possession — 
Not  applicable. 

8.  Pleading  —  By    reference    to    section 
merely. 

9, 10.  Bight    of    mortgager   to   redeem    from 
mortgagee — Limitation. 

11.  Section  referred  to,  applied,  construed, 
etc. 

1.  Actios— Includes  a  special  proceeding 

of  a  civil  nature,  under  this  section. — See, 
post,  9  363  and  note. 

As  to  what  included  ander  action,  see, 
ante,  S  318,  note  pars.  5-22. 

2.  Construction    of    section— Generally. — 

TJiis  section  was  not  designed  to  cover  or 
be  applicable  to  cases  provided  for  in  pre- 
ceding; section, — that  is,  to  actions  to  re- 
cover real  estate. — Richardson  v.  William- 
son, 24  Cal.  289,  303. 

See,  ante,  5  315,  note  pars.  27-29. 

3.  This  section  is  confined  to  actions  in- 
volving title  to  real  property,  or  right  to 
possession  thereof;  it  does  not  apply  to  ac- 
tions involving  mere  easement  in  lands  of 
another. — Woodrufr  v.  North  Bloomfleld  G. 
Min.  Co.,  18  Fed.  753. 

4.  Same— Action*  to  qaiet  title. — Section 
does  not  apply  to  action  to  quiet  title. — 
Brusie  v.  Gates,  80  Cal.  462,  465,  22  Pac. 
284;  Richardson  v.  Williamson,  24  Cal.  289, 
299. 

As  to  action  to  qaiet  title,  see,  ante,  S  318, 
note  pars.  12-21. 

5.  This  section  can  not  be  successfully 
interposed  as  bar  to  action  to  quiet  plain- 
tiff's title,  where  defendant  was  never  in 
actual  possession  of  the  property,  and,  so 
far  as  appeared,  never  paid  any  taxes  as- 
sessed again  at  property  (see,  ante,  9318  and 
note). — Berniaud  v.  Beecher,  71  Cal.  38,  42 
11  Pac.  802. 


6.  Same— Actioas  to   recover  possession^ 

— This  section  has  no  application  to  actions 
to  recover  possession  of  real  estate,  but 
applies  to  personal  actions  founded  upon 
title  to  real  property,  as  actions  to  recover 
rent,  damages  to  real  property,  etc. — Hagely 
v.  Hagely,  68  Cal.  348,  351,  9  Pac.  305.  See 
Richardson  v.  Williamson,  24  Cal.  289,  299; 
Bissell  v.  Henshaw,  1  Sawy.  C.  C.  553,  559, 
3  Fed.  Cas.  466. 

7.  Admitted    without    being    decided    In 
Tully  v.  Tully,  2  Cal.  Unrep.  645,  9  Pac.  841. 


8.    Pleading— By  reference  to  the  section 

merely    as    provided    In    9  458,    post.  —  See, 
ante.  8  318,  note  pars.  96,  97. 


9.  Right  of  s»orta;aa-er  to  redeem  against 
mortgagee  in  possession  Is  not  barred  under 
f!  C.  P.— 26  888 


this  section  unless  latter  has  continuously 
maintained  adverse  possession  of  mortgaged 
premises  for  five  years  after  breach  of  con- 
dition in  mortgage. — Warder  v.  Enslen,  73 
Cal.  291,  294,  14  Pac.  874.  See  Cohen  v. 
Mitchell,  2  Cal.  Unrep.  629,  9  Pac.  649. 

10.  Same— As  to  adverse  possession,  see, 
ante,  5  318  and  note. 

11.  Section     referred     to,     applied,     con- 
strued, etc. — Manly  v.  Howie  tt,   55  Cal.   94, 

95  (pleaded  as  a  defense;  reversed  on 
ground  statute  did  not  commence  to  run 
until  issuance  of  patent.  See,  ante,  9  318, 
note  par.  71);  Aguirre  v.  Alexander,  58  Cal. 
21,  23  (pleaded;  case  reversed  because  of 
improper  admission  of  evidence  (hearsay) 
and  improper  Instruction  to  jury);  Kimball 
v.  Stormer,  65  Cal.  116,  8  Pac.  408  (pleaded; 
proof  failed  to  make  out.  See,  ante,  5  318, 
note  par.  27);  McNeil  v.  First  Congrega- 
tional Soc,  66  Cal.  105,  111,  4  Pac.  1096 
(pleaded;  case  turned  on  other  points); 
Botto  v.  Vandament,  67  Cal.  832,  7  Pac. 
753  (pleaded  with  special  defense;  Judgment 
for  plaintiff  on  pleadings  reversed.  See, 
ante,  S  318,  note  pars.  84-88) ;  Green  v. 
Carotta,  72  Cal.  267,  269,  13  Pac.  685 
(pleaded  as  a  defense  in  connection  with 
5  318);   Burling  v.   Thompkins,   77   Cal.   257, 

258,  19  Pac.  429;  Wilhoit  v.  Tubbs,  83  Cal. 
279,  287,  28  Pac.  386;  Christy  v.  Spring  Val- 
ley Water  Works,  84  Cal.  641,  543,  24  Pac. 
307  (pleaded  with  other  sections  of  statute 
of  limitations);  Van  Bibber  v.  Hilton,  84 
Cal.  5S5,  24  Pac.  308,  598  (pleaded  with  other 
sections);  Roach  v.  Caraffa,  85  Cal.  436,  443, 
25  Pac.  22  (pleaded  with  other  sections); 
Spargur  v.  Heard,  90  Cal.  221,  228,  27  Pac. 
198  (pleaded  with  others;  sufficiency  of  find- 
ing. See,  ante,  S  318  and  note;  Luco  v.  De 
Toro,  91  Cal.  405,  415,  27  Pac.  1082  (pleaded 
with  other  sections;  sufficiency  of  findings); 
Ohm  v.  San  Francisco,  92  Cal.  437,  454,  28 
Pac.  580  (demurrer  properly  sustained  on 
ground  action  barred  by  55  318  and  319); 
Baum  v.  Reay,  96  Cal.  462,  29  Pac.  117 
(pleaded  but  judgment  for  plaintiff  af- 
firmed; rehearing  granted;  again  affirmed  in 

96  Cal.  462,  465,  31  Pac.  661);  Southern  Pac. 
R.  Co.  v.  Whitaker,  109  Cal.  268,  269,  275, 
41  Pac.  1083  (pleaded  and  referred  to  by 
court);  Goodnow  v.  Parker,  112  Cal.  437,  441, 
44  Pac.  738  (pleaded  with  {318;  not  sus- 
tained by  evidence);  Miller  v.  Ben  singer,  3 
Cal.  Unrep.  704,  31  Pac.  578  (pleaded  with 
9  318,  ante;  sustained  by  evidence);  Barney 
v.  Pforr,  117  Cal.  56,  48  Pac.  987  (pleaded  with 
8  318,  ante;  sustained);  Peshine  v.  Ord,  119 
Cal.  311,  312,  51  Pac.  536  (pleaded  with 
other  sections;  not  sustained  by  evidence); 
Wood  v.  Etlwanda  W.  Co.,  122  Cal.  152,  157, 
54  Pac.  726;  Nicholssen  v.  Tarpey,  124  Cal. 
442,  449,  5  Pac.  457  (pleaded  by  reference 
sufficient);  Campbell  v.  Drals,  125  Cal.   253, 

259.  57  Pac.  994  (pleaded  with  other  sec- 
tions; not  supported  by  evidence);  Robinson 
v.  Southern  Cal.  R.  Co.,  129  Cal.  8,  61  Pac. 
947  (demurrer  founded  on  this  and  other 
sections,   sustained);   Sousa  v.   Pereira,   132 
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Cal.  77,  78,  64  Pac.  90  (pleaded  with  S  318; 
sustained).  Standard  Quicksilver  Co.  v. 
Hablshaw,  132  Cal.  115,  117,  64  Pac.  113;  San 
Francisco  &  F.  L.  Co.  v.  Hartungr.   138  Cal. 


223,  230,  71  Pac.  337.  (Special  statute  of 
March  5,  1864,  regarding  actions  under 
Van  Ness  ordinance  repealed  by  enactment 
of  sections  318,  '319,  321,  post.) 


§  320.    ENTRY  ON  REAL  ESTATE.    No  entry  upon  real  estate  is  deemed 

sufficient  or  valid  as  a  claim,  unless  an  action  be  commenced  thereupon  within 

one  year  after  making  such  entry,  and  within  five  years  from  the  time  when  the 

right  to  make  it  descended  or  accrued. 

History:    Enacted  March  11,  1872. 

ENTRY  UPON  LAND— LIMITATION  OF 

ACTION. 

1.  Action — Includes  what. 

2.  Code  commissioners'  note. 

3.  Accrued  rights  of  action — Preservation  of 

by  code. 

4.  Effect  of  amendments  to  statute  of  limi- 

tations— Spanish  grants. 

5.  History  of  original  statute  of  limitations 

for  state. 

1.  Action  includes  proceedings  of  a  civil 
nature. — -See,  post,   S  363. 

See,  also,  ante,  S  318,  note  pars.  5-22. 

2.  Code  Commissioners'  note  says  that 
this  chapter  embodies  the  provisions  of  the 
statutes  regarding:  the  time  of  commencing 
action  for  the  recovery  of  the  real  property 
existing  prior  to  the  adoption  of  the  code, 
carefully  revised  and  placed  in  logical  or- 
der, without  substantial  change,  except  as 
to  section  6  of  the  act  of  1863,  relative  to 
commencing  actions  by  a  grantee  of  a  Mex- 
ican or  Spanish  land  grant;  as  to  which 
they  say:     "As  the  time  fixed  in  this  statute 


has  expired,  and  all  rights  that  have  ac- 
crued under  It  are  preserved  by  the  saving: 
clause  in  the  preliminary  part  of  this  code, 
it  was  thought  unnecessary  to  insert  any 
provisions  excepting  lands  within  those 
grants  from  the  operation  of  the  general 
rule  relating  to  real  actions." 

3.  Accrued  rights  of  action— Preservation 
of  by  code. — As  to  preservation  of  accrued 
rights  by  the  codes,  see,  ante,  9  8  and  note. 

4.  Effect  of  amendments  to  statute  of 
limitations— Spanish  arrant*. — As  to  effect 
of  amendments  to  statute  of  limitations  af- 
fecting Mexican  and  Spanish  land  grants, 
see  Billings  v.  Harvey,  6  Cal.  381;  Billings 
v.  Hall,  7  Cal.  1;  Morton  v.  Folger,  15  Cak 
275,  284;  Clarke  v.  Huber,  25  Cal.  593. 

As  to  amendments  to  statutes  of  limita- 
tion, generally,  see,  ante,  5  312,  note  Part 
VII. 

5.  History  of  original  statute  of  limita- 
tions for  state. — For  history  of  original 
statute  of  limitations  for  this  state,  see, 
ante,   S  315,   note  pars.   27-29. 


§321.  POSSESSION,  WHEN  PRESUMED.  OCCUPATION  DEEMED 
UNDER  LEGAL  TITLE,  UNLESS  ADVERSE.  In  every  aetion  for  the  recov- 
ery of  real  property,  or  the  possession  thereof,  the  person  establishing  a  legal 
title  to  the  property  is  presumed  to  have  been  possessed  thereof  within  the 
time  required  by  law. 

[Occupancy  deemed  under  legal  title,  unless  adverse.]  And  the  occupation 
of  the  property  by  any  other  person  is  deemed  to  have  been  under  and  in  sub- 
ordination to  the  legal  title,  unless  it  appear  that  the  property  has  been  held 
and  possessed  adversely  to  such  legal  title,  for  five  years  before  the  commence- 
ment of  the  action. 

History:    Enacted  March  11,  1872. 

POSSESSION— OCCUPANCY— PRE-  L  In  General. 

SUMPTION. 

I.  In  General,  1-10. 


II.  Element  One — Actual  Occupancy,  11- 
27. 
III.  Element  Two— Hostile  Possession,  28- 
70. 

IV.  Klement  Tpree — Claim  of  Title,  71- 
112. 

V.  Element   Pour  —  Continuous   Posses- 

sion, 113-132. 

VI.  Element   Five — Payment   or   Taxes, 

133135. 
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1.  " Action' '  —  Includes    special    pro- 
ceeding. 

2.  Adverse  possession — As  to  generally. 

3.  Same — As  to  presumption  on  show- 

ing of  legal  title. 

4.  Same — Against  deed  of  claimant. 

5.  Same — Effect  of. 

6.  Same — Tacking. 

7.  Devolution  established  —  Burden  on 

defendant. 

8.  Elements  of  adverse  possession — As 

to  generally. 


lit.  II,  Cfc.  II.] 
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9.  Same — Burden  of  proving  all  the  es- 
sential elements. 

10.  Bole  as  to  status  once  established — 
Presumed  by  law  to  remain. 

II.  Element  One — Actual  Occupancy. 
11- 15.  Possession  must  be  actual  occupancy. 

16.  Same — Title  by  prescription — As  to 
generally. 

17-  20.  Same — Same — Character   of   posses- 
sion. 

21.  Same — Same — Notice   of   two   kinds 
— Actual  and  constructive. 

22, 23.  Same — Same  —  Same  —  Constructive 
notice. 

24.  Same — Clandestine  possession. 

25.  Same — Constructive  possession. 

26.  Same — Same — Good  faith. 

27.  Same — Kinds  of  possession. 

m.  Element  Two— Hostile  Possession. 

28. 29.  The  possession  must  be  hostile. 

30.  Same — As  to  nature  of  occupancy. 

31.  Same — Defendant  in  ejectment — Oc- 

cupancy after  judgment  of  ouster. 

32.  Same — Kinds  of  adverse  possession. 

33.  8ame — Same  —  Constructive    posses- 

sion. 

34.  Same — Same — Same — Good  faith  re- 

quired in. 

35.  Same  —  Essence  of  adverse  posses- 

sion. 

36.  Nature  of  adverse  possession. 

37.  Same  —  Occupation  by  acquiescence 

or  permission. 

38.  Same — Same — Bents  and  profits. 

39.  Same — Hostility  to  particular  title. 

40.  Samer— Title  not  necessary,  when. 

41-44.  Same  —  Cause    of   action    must    be 
raised. 

45-47.  Same — Same — As  to  adverse  posses- 
sion against  patentee. 

48.  Same — Same  —  As  to  Mexican  and 
Spanish  land  grants. 

49,50.  Same  —  Deraigning    title   from   an- 
other. 

51-55.  Same — Same — Possession  under  ven- 
dor is  not  adverse. 

56,57.  Same  —  Same  —  In  mutual  contract 
for  exchange. 

58.  Same — Statute  not  having  run — Of- 
fer to  purchase  or  rent — Effect  of. 

59, 60.  Same — Same — Purchase  of  outstand- 
ing claim  or  title. 

61.  8ame^-Same — Lease   of   land   inter- 

rupts running  of  statute. 

62.  Same  —  Same  —  Same  —  Lease,    ac- 

cepted by  owner  in  possession. 

63-  66.  Same — Same — Same — Lease  by  one 
in  possession  without  title. 

67, 68.  Same  —  Same  —  Same  —  Lessee    de- 
ceived and  imposed  upon. 
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69.  Same — Statute  having  run — Offer  to 

purchase — Effect  of. 

70.  Same — Same — Accepting    lease — Ef- 

fect. 

IV.  Element  Three — Claim  op  Title. 

71-  73.  The  possession  must  be  under  claim 
of  title. 

74-  76.  Same — Constructive  possession. 

77.  Same — Same — Color  of  title  gives. 

78.  Same — Same — Same — Early  doctrine 

of  common  law. 

79,80.  Same — Same — Same — Parol  gift  of 
land. 

81.  Same — Same — Same — Exceptions    to 
rule. 

82-  84.  Same — Same  —  Same  —  Same  —  Ad- 
verse possession  of  public  lands. 

85.  Same — Same — Kinds  of  adverse  pos- 
session. 

86, 87.  Same  —  Adjoining  or  coterminous 
proprietors — Holding  under  deeds 
of  uncertain  calls. 

88,  89.  Same  —  Same  —  Ignorant  as  to ,  true 
boundary. 

90.  Same — Same — Same — Actual  dispute 

not  necessary. 

91.  Same — Same — One  proprietor  erect- 

ing division  fence  —  Non-acquies- 
cence of  other. 

92.  Same — Same — Possession  by  mistake 

— Doctrine  of  Sheila  v.  Haley. 

93.  Same  —  Same  —  Same  —  Doctrine 

criticized. 

94- 102.  Same — Same — California  doctrine. 

103.  Same  —  Easement  by  prescription  — 
Adverse  user. 

104, 105.  Same — Same — A    house    erected    on 
one 's  own  land  which  projects. 

106.  Same — Same  —  Ditch  —  Prescriptive 
right  to  use. 

107, 108.  Same— Same— Overflow    lands— Pre- 
scriptive right  to  overflow. 

109.  Same — Same — Bight    of    way  —  Ac- 

quiring by  prescription. 

110.  Same — Same — Same — Parol  gift  of 

right  of  way. 

111.  Same — Same — Same — User  by  agree- 

ment of  a  right  of  way. 

112.  Same— Same — User  of  water  flowing 

through  its  natural  channel. 

V.  Element  Four — Continuous  Possession. 

113- 116.  The  possession  must  be  continuous 
and  uninterrupted. 

117.  Same — Must  be  under  claim  of  title. 

118- 120.  Same  —  Successive     occupations  — 
Tacking. 

121, 122.  Same — Same— Without  privity. 

123, 124.  Same — Need  not  be  within  five  years 
next  preceding  suit. 

125, 126.  Same — Interruption  of  adverse  pos- 
session— Effect. 

127- 129.  Same— Same— By  suit. 


•  «21 


ELEMENTS  OF*  ADVERSE  POSSESSION— ELEMENT  ONE. 
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130.  Same — Same — Same  —  Suit    against 
tenant. 

131, 132.  Same — Same  —  Same  —  During  suit 
interests  sub  judice. 

VI.  Element  Five — Payment  of  Taxes. 

133.  Payment  of  taxes  by  occupant. 

134.  Same — As  to  necessity  for. 

135.  Same — Failure  to  pay,  effect  of. 

I.     IN  GENERAL. 

1.  "Action"  —  Include*  special  proceed- 
ings of  a  civil  nature. — See,  post,  5  363  and 
note. 

As  to  what  Included  In  term  "action,"  un- 
der statute  of  limitations,  see,  ante,  5  818, 
note  pars.   5-22. 

2.  Advene    possession— A*   to    generally. 

« — Adverse  possession  for  the  requisite  time 
Is  not  only  sufficient  to  bar  a  claimant  un- 
der a  legal  title  but  is  sufficient  to  create 
a  title  and  vest  the  fee  simple  estate  in  the 
possessor. — Owsley  v.  Matson,  166  Cal.  401, 
404,   104   Pac.    983. 

As  to  adverse  possession,  see,  post,  55  822- 
325  and  notes. 

As  to  forcible  entry— One  year's  posses- 
alon  by  defendant,  see,  post,  §  1172  and  note. 

3.  Same— At  to  presumption  on  showing 
of  legal  title. — In  ejectment  to  establish 
title  to  real  property,  the  plaintiff  having: 
established  legral  title,  is  presumed  to  have 
been  possessed  thereof  Within  the  time  re- 
quired by  law,  and  that  the  occupation  of 
the  property  by  the  defendant  was  in  sub- 
ordination to  the  legral  title,  and  this  pre- 
sumption can  be  overcome  by  sufficient  evi- 
dence only  on  the  part  of  the  defendant  that 
he  had  held  and  possessed  the  property 
adversely  for  the  term  of  five  years  last 
preceding:  the  commencement  of  the  action, 
as  provided  in  above  section.  —  People's 
Water  Co.  v.  Lewis,  19  Cal.  App.  622,  625, 
127  Pac.  606. 

See  par.  10,  this  note. 

4.  Same— A  vain  at    deed    of    claimant. — A 

person  may  acquire  title  by  adverse  pos- 
session, even  as  against  his  own  conveyance 
(dictum).— Allen  v.  Allen,  159  Cal.  200,  113 
Pac.  160. 

5.  Same— Effect  of. — A  title  acquired  by 
adverse  possession  is  as  effectual  and  com- 
plete as  one  obtained  by  a  conveyance,  and 
unless  extinguished  by  some  special  statu- 
tory provision,  such  as  section  811,  Civil 
Code,  continues  until  conveyed  by  the  pos- 
sessor, or  lost  by  another  adverse  posses- 
sion for  the  required  time. — Strong  v.  Bald- 
win, 154  Cal.  162,  97  Pac.  178. 

6.  Same— Tacking. — One  who  claims  title 
by  adverse  possession  for  the  statutory 
period  can  not,  in  order  to  cover  such  period 
by  such  possession,  tack  to  his  own  the 
possession  of  a  previous  title  holder. — 
Messer  v.  Hibernia  Sav.  &  L.  Soc,  149  Cal. 
128,  84  Pac.  835. 

Aa  to  tacking,  see  par.  118,  this  note. 
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7.  Devolution  established— Borden  on  de- 
fendant.— Where  the  devolution  of  the  prop- 
erty within  five  years  is  established,  the 
burden  is  upon  the  defendant  to  overcome 
the  presumption  raised  by  such  showing 
(see,  ante,  5  818,  note  par.  84)  by  showing 
that  he  has  had  and  held  the  property  ad- 
versely to  such  legal  title  for  more  than 
five  years  before  the  commencement  of  the 
action. — Westphal  v.  Arnox,  —  Cal.  App.  — , 
197  Pac.  395. 

8.  Elements  of  adverse  possession— A*  to 
generally. — In  order  that  possession  may  be 
adverse  and  set  statute  of  limitations  run- 
ning, terminating  in  bar,  there  must  be 
present  and  proved  five  distinct  elements,  as 
follows: — 

1.  The  possession  must  be  actual,  exclu- 
sive* open,  and  notorious. 

2.  The  possession  must  be  hostile  to  the 
plaintiff's  title. 

8.  The  possession  must  be  under  a  claim 
of  title,  exclusive  of  any  other  right. 

4.  The  possession  must  be  continuous  and 
uninterrupted  for  five  years. 

6.  The  taxes  must  have  been  paid  for  five 
years  by  the  occupant. — Unger  v.  Mooney, 
63  Cal.  586,  595,  49  Am.  Rep.  100. 

9.  Same— Burden  of  proving  all  the  es- 
sential element*  of  adverse  possession,  in- 
cluding its  hostile  character,  is  upon  party 
relying  upon  such  possession. — De  Frieze 
v.  Quint,  94  Cal.  668,  668,  28  Am.  St.  Rep. 
151,  30  Pac.  1.  See  American  Co.  v.  Brad- 
ford, 27  Cal.  360;  Lick  v.  Dias,  80  Cal.  65, 
75;  Garwood  v.  Hastings,  88  Cal.  216,  223; 
Ball  v.  Kehl,  95  Cal.  606,  618,  80  Pac.  780. 

10.  Rnle  aa  to  status  once  established- 
Presumed  by  law  to  remain  until  the  con- 
trary appears,  applies  in  an  action  to  quiet 
title  so  that  after  proof  of  title  in  the 
plaintiff,  he  need  not  show  that  he  has  not 
parted  with  it. — Metteer  v.  Smith,  156  Cal. 
672,  574,  105  Pac.  785. 

See  par.  3,  this  note. 

11.  ELEMENT    ONE— ACTUAL    OCCU- 

PANCY. 

11.  Possession  must  be  by  actual  occu- 
pancy, exclusive,  open,  and  notorious,  not 
clandestine. — Code  Civ.  Proc,  55  322,  325; 
Thompson  v.  Pioche.  44  Cal.  608,  609,  517; 
Unger  v.  Mooney,  63  Cal.  686,  595,  49  Am. 
Rep.  100.  See  Conn.  Clark  v.  Gilbert,  39 
Conn.  97.  Mo.  Fugate  v.  Pierce,  49  Mo.  441, 
477.  Tex.  Word  v.  Drouthett,  44  Tex.  865, 
370.  Vt.  Soule  v.  Barlow,  49  Vt.  329.  Va. 
Turpin  v.  Saunders,  32  Gratt  27. 

12.  "To  constitute  Adverse  possession,  oc- 
cupation must  be  open,  visible,  notorious, 
and  exclusive,  and  must  be  retained  under 
claim  of  right  to  hold  the  land  against  him 
who  was  seized;  and  person  against  whom 
it  is  held  must  have  knowledge,  or  means 
of  knowledge,  of  such  occupation  and  claim 
of  right.  Such  knowledge,  or  means  by 
which  such  knowledge  may  be  attained, 
must  be  brought  home  to  person  who  was 
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seized  or  possessed  of  the  land;  because 
statute  proceeds  on  ground  that  he,  know- 
ing that  cause  of  action  exists  In  his  favor 
for  Intrusion,  yet  acquiesces  in  It,  and  does 
not  attempt  to  regain  possession  of  his  land 
In  mode  provided  by  law." — Thompson  v. 
Pioche,  44  Cal.  508,  517;  Thompson  v.  Pelton, 

54  Cal.  647. 

13.  Possession  must  be  of  such  character 
as  to  operate  as  notice  to  holder  of  true 
title  that  possession  is  held  under  claim  of 
right.  Acts  of  person  in  possession  should 
Indicate  clearly  that  he  holds,  not  for  true 
owner  or  in  subordination  to  his  title,  but 
for  himself  and  in  opposition  to  such  owner. 
Acts  should  be  such  as,  when  proven  or  ad- 
mitted, establish  an  ouster  of  owner. — 
Mauldin  v.  Cox,  67  Cal.  387,  392,  7  Pac.  804. 

14.  "It  has  been  uniformly  held  in  this 
state  that  in  order  to  set  statute  of  limita- 
tion in  motion  against  owner  of  land,  oc- 
cupancy thereof  must  be  sufficiently  open 
and  notorious  to  notify  an  ordinarily  pru- 
dent owner  of  its  existence  and  of  its 
hostile  character,  unless  he  is  otherwise  ac- 
tually notified  of  these  facts;  and  to  be 
available  against  persons  dealing  with 
owner  for  the  land,  occupancy  must  be  of 
such  character  at  least  as  should  put  them 
upon  inquiry  as  to  title  of  occupant." — De 
Frieze  v.  Quint,  94  Cal.  653,  662,  28  Am.  St. 
Rep.  151,  30  Pac.  1.  See  Fair  v.  Stevenot, 
29  Cal.  486,  488;  Smith  v.  Yule,  31  Cal.  180, 
183,  89  Am.  Dec.  167;  Thompson  v.  Pioche, 
44  Cal.  508;  Thompson  v.  Felton,  54  Cal.  547; 
Unger  v.  Mooney,  63  Cal.  586,  49  Am.  Rep. 
100;  Thomas  v.  England,  71  Cal.  456,  457, 
12  Pac.  491. 

15.  Open,  notorious  and  exclusive  posses- 
sion must  cause  ordinarily  diligent  owner 
to  know  before  statute  has  run  and  bar 
supervened  that  some  one  claims  to  be 
owner  of  his  land;  and  such  possession 
will  charge  another,  dealing  with  owner  in 
relation  thereto  with  notice  of  occupant's 
claim.— See  Stafford  v.  Lick,  7  Cal.  479,  489; 
Hunter  v.  Watson,  12  Cal.  363,  73  Am.  Dec. 
543;  Woodson  v.  McCune,  17  Cal.  298,  304; 
Havens  v.  Dale,  18  Cal.  359,  367;  Lestrade 
v.  Barth,  19  Cal.  660,  676;  Dutton  v.  War- 
schauer,  21  Cal.  609,  82  Am.  Dec.  765;  Daub- 
enspeck  v.  Piatt,  22  Cal.  330,  335;  Landers 
v.  Bolton,  26  Cal.  393,  416;  Fair  v.  Stevenot, 
29  Cal.  486,  490;  Killey  v.  Wilson,  33  Cal. 
690;  Pell  v.  McElroy,  36  Cal.  268,  271; 
O'Rourke  v.  O'Connor,  39  Cal.  442,  447;  Moss 
v.    Atkinson,    44    Cal.    1;    Hellman    v.    Levy, 

55  Cal.  117;  Pacific  Mut.  L.  Ins.  Co.  v.  Stroup, 
63  Cal.  150,  152.  111.  Plttman  v.  Gaty,  10 
111.  (5  Gilm.)  186.  Ky.  Buck  v.  Holloway, 
2  J.  J.  Marsh.  163,  180;  Barbour  v.  Whitlock, 
4  T.  B.  Mon.  180,  196;  Hopkins  v.  Garrard, 
7  B.  Mon.  312.  Me.  Veazie  v.  Parker,  23  Me. 
170,  171;  Hanley  v.  Morse,  32  Me.  287.  N.  H. 
Colby  v.  Kenniston,  4  N.  H.  266;  Pritchard 
v.  Brown.  4  N.  H.  397,  404,  17  Am.  Dec.  431. 
N.  J.  Baldwin  v.  Johnson,  1  N.  J.  Eq.  (Sax.) 
441.     N.  Y.  Chesterman  v.  Gardner,  5  John. 


Ch.  29,  9  Am.  Dec.  265;  Governeur  v.  Lynch, 
2  Paige  Ch.  300;  Grimstone  v.  Carter,  S 
Paige  Ch.  421,  24  Am.  Dec.  230;  Tuttle  v. 
Jackson  ex  dem.  Hills,  6  Wend.  213,  21  Am. 
Dec.  306;  Williamson  v.  Brown,  15  N.  Y.  354, 
355.  Pa.  Woods  v.  Farmere,  7  Watts  386, 
32  Am.  Dec.  772.  Ens;.  Taylor  v.  Baker, 
1  Daniels  80;  Allen  v.  Anthany,  1  Meriv. 
282. 

16.  Same— Title  by  prescription— A»  to 
generally, — see,  ante,  §  318  and  note. 

17.  Same— Same  —  Character  of  posses- 
sion must  be  such  as  to  give  right  of  ac- 
tion to  real  owner;  and  that  is  all  that  is 
necessary  to  set  the  statute  of  limitations 
running. — See  Hanson  v.  McCue,  42  Cal.  303, 
10  Am.  Rep.  299;  Anaheim  W.  Co.  v.  Semi- 
Tropic  W.  Co.,  64  Cal.  185,  30  Pac.  628; 
Lakeside  D.  Co.  v.  Crane,  80  Cal.  181,  22  Pac. 
76;  Alta  L.  &  W.  Co.  v.  Hancock,  85  Cal. 
219,  226,  20  Am.  St.  Rep.  217,  24  Pac.  645; 
Sullivan  v.  Zeiner,  98  Cal.  346,  847,  350,  83 
Pac.  209,  20  L.  R.  A,  730;  Humphreys  ▼. 
Blasingame,  104  Cal.  40,  44,  37  Pac.  804; 
Faulkner  v.  Rondoni,  104  Cal.  140,  146,  37 
Pac.  883;  Hargrave  v.  Cook,  108  Cal.  72,  79, 
41  Pac.  18,  30  L.  R.  A.  3*0. 

18.  The  Civil  Code  provides  that  "Occu- 
pancy for  the  period  prescribed  by  the  Code 
of  Civil  Procedure,  as  sufficient  to  bar  an 
action  for  the  recovery  of  the  property,  con- 
fers a  title  thereto,  denominated  a  title  by 
prescription,  which  is  sufficient  against  all." 
— See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §  1007 
and  note. 

19.  "This  statute  really  does  nothing  but 
fix  time  at  which  title  by  prescription  shall 
vest,  which  was  not  very  definite  under 
common  law,  but.  leaves  circumstances 
which  shall  constitute  prescription  to  be 
determined  by  settled  law  of  land  as  it 
stood  before  the  code." — Woodruff  v.  North 
Bloomfleld  G.  Min.  Co.,  9  Sawy.  C.  C.  441, 
513,  18  Fed.  753.  See  Thomas  v.  England, 
71  Cal.  456,  458,  12  Pac.  491. 

20.  "Basis  of  right  or  title  by  prescrip- 
tion was  fiction  of  presuming  grant  "from 
possession  or  use  for  given  time,  now,  for 
period  required  to  bar  action  for  posses- 
sion; but  possession  or  use  in  order  to  cre- 
ate presumption  of  grant  must,  under  the 
code  as  well  as  at  common  law,  have  been 
made  under  such  circumstances  that  he 
whose  property  or  right  was  affected  could 
have  prevented  possession  or  use,  if  no 
grant  had  in  fact  been  made.  Reference  in 
section  1007  of  Civil  Code  to  statute  of  lim- 
itations is  significant  inasmuch  as  latter 
statute  is  based  upon  ability  of  party  to 
maintain  action,  and  excludes  time  during 
which  disability  to  sue  may  have  existed; 
but  personal  ability  to  sue  can  surely  not 
be  more  important  as  an  element  in  title 
by  prescription  than  invasion  of  right  which 
gave  cause  of  action." — Sullivan  v.  Zeiner, 
98  Cal.  346,  350,  20  L.  R.  A,  730,  33  Pac.  209. 

21.  Same  —  Same  —  Notices  are  of  two 
kinds — Actual    and    constructive. — "Neither 
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cases  nor  text-writers  altogether  agree  In 
their  classification  of  notices.  In  most  cases, 
all  descriptions  of  notices  except  positive 
— those  in  which  knowledge  of  fact  is 
brought  directly  home  to  party — are  held  to 
be  included  among  constructive  notices,  but 
in  others,  all  notices  that  are  not  deduced 
as  conclusive  presumptions  of  law  arising 
from  given  state  of  facts,  are  considered  to 
fall  within  class  of  actual  notices." — Pair 
v.  Stevenot,  29  Cal.  486,  488.  See  Jackson 
ex  dem.  Hyer  v.  Van  Valkenburgh,  8  Cow. 
(N.  Y.)  260;  Dey  v.  Dunham,  2  John.  Ch. 
(N.  Y.)  182;  Grimstone  v.  Carter,  3  Paige 
Ch.  (N.  Y.)  421,  24  Am.  Dec.  230;  Tuttle  v. 
Jackson  ex  dem.  Hills,  6  Wend.  (N.  Y.)  213, 
21  Am.  Dec.  306;  Williamson  v.  Brown,  15 
N.    Y.    354. 

See  Kerr's  Cyc.   Civ.   Code,   2d   ed..   55  18, 
19  and  notes. 

22.  Same— Same— Same— Constructive  no- 
tice.— First  time  question  of  constructive 
notice  came  before  supreme  court  in  this 
state  was  in  Mesick  v.  Sunderland,  6  Cal. 
297,  298  (under  Recording  Act).  Comment- 
ing on  that  decision  in  a  later  case,  the 
court  say:  "Judges  in  England  and  United 
States  had  frequently  regretted  that  more 
rigid  adherence  to  rule  had  not  been  en- 
forced. It  was  obvious  that  sound  policy 
and  morality  required  that  whole  doctrine 
of  constructive  notice  arising  from  facts 
and  circumstances  in  pais  should  be  ex- 
ploded, and  nothing  but  former  decisions 
of  those  courts,  tied  down  as  they  were  by 
precedent,  prevented  them  from  taking  new 
departure  and  establishing  new  rule.  In 
this  state,  while  our  jurisprudence  is  in  its 
Infancy,  it  is  competent  for  us  to  do  what 
courts  of  other  states  could  not;  and  by 
conforming  strictly  to  statute,  to  afford 
public  safe  and  commodious  means  by  which 
they  may  acquire  information  and  protect 
themselves  against  fraud.  When  once  the 
rule  is  understood  that  every  man  must 
record  his  title,  no  hardship  will  be  found 
in  it,  and  it  will  serve  as  protection  against 
those  who  by  unrecorded  titles  seek  to  per- 
petrate frauds  upon  the  community." — Staf- 
ford v.  Lick,  7  Cal.  479,  489. 

An  to  the  doctrine  of  constructive  notice, 

see  pars.  25,  26,  this  note,  and  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  $  19  and  note. 

23.  "Actual  possession  of  land,  with  ex- 
ercise of  usual  acts  of  ownership  and  do- 
minion over  it,  operate  in  law  as  construc- 
tive notice  to  all  the  world  of  the  claim  of 
title  under  which  possession  holds,  is  too 
well  settled  to  merit  discussion." — Talbert 
v.  Singleton,  42  Cal.  390,  395;  Pacific  Mut.  L. 
Ins.  Co.  v.  Stroup,  63  Cal.  150,  153. 

24.  Same— Clandestine  entry  or  posses- 
sion will  not  set  statute  of  limitations  in 
motion,  because  owner  of  land  can  not  be 
said  to  have  acquiesced  in  wrongful  entry 
or  possession.  Owner  will  not  be  con- 
demned to  lose  his  land  because  he  has 
failed  to  sue  for  its  recovery,  when  he  had 
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no  notice  it  was  held  or  claimed  adversely; 
statute  cuts  off  his  remedy  only  when  he 
has  neglected  to  commence  his  action  be- 
yond period  assigned  for  it. — Thompson  v. 
Pioche,  44  Cal.  508,  517,  518;  Mauldln  v. 
Cox,  67  Cal.  387,  394,  7  Pac.  804. 

25.  Same— Constructive  possession  is  suf- 
ficient to  answer  requirements  of  statute. 
Question  of  constructive  possession  Is  fully 
presented  in  note  to  subdivision  4  of  section 
323,  post. 

26.  Same— Same-— Good  faith  is  required 
in  all  instances  of  constructive  possession. 
— See,  post,  §  323  and  note. 

27.  Same  — Kinds  of  possession  —  As  to 
generally. — See,  post,  §  322  and  note. 

III.      ELEMENT   TWO — HOSTILE    POSSES- 
SION. 

28.  The    possession    must    be    hostile    to 

plaintiff's   title. — Unger   v.  Mooney,   63   Cal. 
586,  595,  49  Am.  Rep.  100. 
See,  post,  §§  321,  322,  323. 

29.  The  essence  of  adverse  possession  Is 
that  the  holder  claims  the  right  to  his  pos- 
session not  under  but  in  opposition  to  the 
title  to  which  his  possession  is  alleged  to 
be  adverse. — Mills  v.  Lanlg,  38  Cal.  App. 
776,  177  Pac.  493. 

See,  also,  par.  35,  this  note. 

30.  Same— As  to  nature  of  occupancy  in 

adverse  possession,  see,  ante,  §  318,  note 
pars.  34-36. 

31.  Same  —  Defendant  in  ejectment— Oc- 
cupancy after  Judgment  of  ouster. — A  stip- 
ulation after  judgment  in  ejectment  that  no 
execution  should  be  had  pending  motion  for 
new  trial,  the  judgment-defendant  holding 
possession  in  the  meantime  by  consent,  is 
no  longer  effective  after  abandonment  of 
new  trial  proceedings,  and  defendant's  pos- 
session thereafter  becomes  adverse,  and 
when  continued  for  fifteen  years,  confers 
title  by  adverse  possession. — Hodgkins  v. 
People's  Water  Co.,  177  Cal.  730,  171  Pac. 
945. 

32.  Same— Kinds  of  adverse  possession— 
As  to  generally. — See,  post,   §  322  and  note. 

33.  Same  —  Same  —  Constructive  posses- 
sion— As  to  generally. — See,  note  to  subd.  4 
of  §  323,  post. 

34.  Same— Same— Same-  ■Good  faith  re- 
quired in. — See,  post,  5  323  and  note. 

35.  Same— -"Essence  of  adverse  posses- 
sion is  that  holder  claims  right  to  his  pos- 
session, not  under,  but  in  opposition  to,  title 
to  which  his  possession  is  alleged  to  be 
adverse." — Farish  v.  Coon,  40  Cal.  83,  57; 
McManus  v.  O'Sullivan.  48  Cal.  7,  16;  Mills 
v.  Lanig,  38  Cal.  App.  776,  177  Pac  493. 

36.  Nature  of  adverse  possession— As  to 
generally. — See,  ante,  §  318,  note  pars.  34-37. 

37.  Same— Occupation  by  acquiescence  or 
permission. — Where  occupation  of  land  is  by 
acquiescence,  permission,  or  license  of 
owner,  it  is  not  adverse  or  hostile  to  title 
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of  latter. — Feliz  v.  Los  Angeles,  58  Cal.  73, 
74:  Ball  v.  Kehl,  95  Cal.  606,  30  Pac.  780. 
See,  ante,  §  318  and  note. 

38.  Same  —  Same  —  Rents   and   profits   of 

premises  during  such  occupancy  for  period 
of  such  acquiescence  or  consent  can  not  be 
recovered  by  owner. — See,  ante,  §  318  and 
note. 

39.  Same — Hostility  to  particular  title  or 

claim  of  other  party  in  action  is  sufficient 
to  raise  bar  of  statute  as  between  them. — 
McManus  v.  O'Sullivan,  48  Cal.  7,  16. 

See.  ante,  §  318,  note  pars.  40,  41,  102,  103. 

40.  Same— Title  not  necessary  when  pos- 
session and  right  growing  out  of  it  merely 
are  in  dispute. — See,  ante,  §  318,  note  pars. 
38-41. 

41.  Same— Cause  of  action  must  be  raised 

by  character  of  possession  on  part  of  true 
owner,  in  order  to  create  title  by  prescrip- 
tion.— See  pars.  16-20,  this  note. 

42.  The  fact  that  occupant  does  not  sup- 
pose he  is  interfering  with  any  one's  right 
does  not  defeat  his  right  to  claim  by  ad- 
verse possession. — Grimm  v.  Curley,  43  Cal. 
250. 

43.  It  is  circumstance  tending  to  estab- 
lish more  strongly  good  faith  and  exclu- 
siveness  of  occupant's  claim. — Silvarer  v. 
Hansen,  77  Cal.  579,  684,  20  Pac.  136. 

44.  Person  in  possession  must  not  only 
have  possession  adverse  to  true  owner,  but 
he. must  claim  title  as  against  such  owner 
during  statutory  period. — Lovell  v.  Frost, 
44  Cal.  471. 

45.  Same— Same— As  to  adverse  poasea- 
alon  against  patentee,  see,  ante,  {318  and 
note. 

46.  Thus,  where  one  takes  possession  of 
land  of  relative  without  permission,  holding 
it  for  more  than  five  years,  pays  all  taxes 
for  that  time  in  name  of  owner,  but  does 
not  claim  to  hold  the  land  as  owner,  and 
never  notifies  owner  of  any  adverse  claim 
to  the  property,  such  possession  is  not  ad- 
verse.—Rix  v.  Horstmann,  93  Cal.  502,  29 
Pac.  120. 

47.  Where  house  erected  with  its  walls 
entirely  upon  one  lot  projects  several  feet 
above  land  over  adjoining  lot,  which  was 
therefore  inclosed  by  fence  which  ran  un- 
der such  projection,  but  does  not  interfere 
infcany  way  with  such  use  as  owner  of  such 
adjoining  lot  has  occasion  to  make  and  ac- 
tually does  make  of  his  land,  is  not  such 
an  invasion  or  Interruption  of  his  posses- 
sion as  to  give  cause  of  action  within  mean- 
ing of  above  rule. — See  Gillespie  v.  Jones, 
47  Cal.  259,   264. 

48.  Same  —  Same  —  Aa  to  Mexican  and 
Spanish  land  grants,  see,  ante,  $318  and 
note. 

40.  Same— Deratgnlos;  title  from  another. 
Possession  held  under  another  Is  not  ad- 
verse to  such  other. — Von  Glahn  v.  Brennan, 
81  Cal.  261,  22  Pac.  596. 


50.  Thus,  where  husband  rents  land  from 
true  owner  and  moves  onto  it  with  his  fam- 
ily in  subordination  to  owner's  title,  during 
coverture,  his  wife  can  not  for  herself  oc- 
cupy in  hostility  to  owner  under  whom  pos- 
session was  originally  taken. — Frink  v.  Al- 
sip,  49   Cal.   103, '105. 

51.  Same— Same— Possession  under  ven- 
dor Is  not  adverse  to  title  of  vendor  until 
party  in  possession  has  performed  or  of- 
fered to  perform.  Thus,  vendee  in  pos- 
session under  written  contract  of  sale,  after 
rescission  of  contract  becomes  tenant  at 
will  and  does  not  hold  adversely  under  claim 
of  right  or  title. — See  Frisbie  v.  Price,  27 
Cal.  253;  Simpson  v.  Applegate,  75  Cal.  342, 
345,  17  Pac.  237. 

52.  He  will,  as  such  tenant  at  will,  be  en- 
titled to  notice  to  quit. — Frisbie  v.  Price, 
supra. 

See,  post,  §  1162  and  note. 

53.  Unless  he  denies  relation  of  landlord 
and  tenant,  in  which  case  notice  is  waived 
and  vendee  becomes  mere  trespasser. — See 
Smith  v.  Shaw,  16  Cal.  88;  Dodge  v.  Wal- 
ley,  22  Cal.  224,  229,  83  Am.  Dec.  61;  Bol- 
ton v.  Landers,  27  Cal.  104;  Campbell  v. 
Jones,  38  Cal.  507,  512;  Simpson  v.  Apple- 
gate,   75  Cal.  342,  345,  17  Pac.  237. 

See,  post,  §  1162  and  note. 

• 

54.  Thus,  where  purchaser  of  one  tract 
of  land,  through  fraud  or  mistake  enters 
upon  another  tract  of  land  belonging  to 
same  vendor,  such  entry  being  under  claim 
of  title  derived  from  vendor,  is  in  sub- 
ordination to  his  title. — Farish  v.  Coon,  40 
Cal.  33,  56.  See  McManus  v.  O'Sullivan,  48 
Cal.  7;  Thompson  v.  Felton,  54  Cal.  547. 

55.  "In  order  to  put  statute  of  limita- 
tions in  motion  in  such  case,  it  must  ap- 
pear that  purchaser  repudiated  title  of 
vendor,  and  claimed  to  hold,  not  under  that 
title,  but  in  hostility  to  it.  The  statute  will 
commence  to  run  only  from  time  when  pur- 
chaser openly  disavows  title  of  vendor  and 
claims  In  hostility  to  it;  and  even  in  that 
case  notice  of  repudiation  of  his  title  must 
be  brought  home  to  vendor,  or  hostile  claim 
of  vendee  must  be  evidenced  by  acts  of 
such  notoriety  that  notice  to  vendor  will  be 
presumed."- — Farish  v.  Coon,  supra. 

See  pars.  92-102,  this  note. 

56.  Same— Same— In  mutual  contract  for 
exchange  of  lands  no  time  being  specified 
therein  for  performance  of  acts,  and  there 
is  no  provision  from  which  It  can  be  in- 
ferred that  one  was  to  precede  other,  law 
implies  that  they  are  to  be  performed  con- 
currently, because  In  contracts  of  this  de- 
scription undertakings  of  respective  par- 
ties are  considered  mutual  dependent  cov- 
enants, unless  contrary  intention  clearly  ap- 
pears.— Brennan  v.  Ford,  46  Cal.  7,  16.  See 
Barron  v.  Fink,  30  Cal.  486,  488;  Hill  v. 
Grigsby,  35  Cal.  656,  662;  President,  etc.. 
Bank  of  Columbia  v.  Hagner,  26  U.  S. 
(1  Pet.)   435,  7  L.  ed.  219. 
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57.  Under  such  contract  where  one  party 
performs  by  conveying  premises  he  cove- 
nanted to  exchange,  and  grantee  is  let 
into  possession  thereunder,  statute  will  run 
against  party  thus  performing  from  date 
of  delivery  of  deed. — Brennan  ▼.  Ford,  4(f 
Cal.  7. 

58.  Same— Statute  mot  having  ran— Offer 
to  purchase  or  rent— Effect  of— Statute  not 
having  ran.  —  Offer  to  purchase  or  rent 
property  from  another  amounts  to  clear  and 
unequivocal  recognition  of  title  of  such 
other. — Lovell  v.  Frost,  44  Cal.  471.  474; 
Abbey  Homestead  Assoc  v.  W I  Hard,  48  Cal. 
614;  Central  Pac.  R.  Co.  v.  Mead,  63  Cal. 
112. 


50.  Same— Same— Purchase  of  outstand- 
ing title  by  one  in  possession  does  not  af- 
fect character  of  his  adverse  possession.— 
Wlnterbum  v.  Chambers,  91  Cal.  170,  27 
Pac.  658. 

60.  Purchase  of  outstanding  claim  or 
title  adverse  to  that  of  one  in  occupancy  of 
land  under  claim  of  title,  to  protect  his 
title  and  avoid  litigation,  does  not  estop 
him  from  setting  up  statute  of  limitations 
as  against  third  person  not  party  or  privy 
to  such  deed,  also  claiming  by  adverse  title, 
or  from  denying  invalidity  of  title  thus 
purchased. — Schuhman  v.  Garratt,  16  Cal. 
100;  Cannon  v.  Stockmon,  36  Cal.  535,  589* 
541,  95  Am.  Dec.  205;  Cattle  v.  Henning  (Cal. 
Oct.  Term  1871).  See  Lovell  v.  Frost,  44 
Cal.   471,   474    (inferentially  enforced). 

61.  Same— Same— Lewe  of  land  Inter- 
rupts running  of  statute  in  favor  of  lessee; 
and  any  other  subsequent  adverse  posses- 
sion which  he  may  hold,  even  if  it  com- 
menced immediately  after  execution  of 
lease,  can  not  be  added  to  time  which  had 
run  prior  to  lease. — Abbey  Homestead 
Assoc,  v.  Willard,  48  Cal.  614,  619. 

62.  Same— Same— Same— Lease,  aeeepted 
by  owner  In  possession  of  his  own  land  from 
another  does  not  destroy  his  title  to  the 
land. — Baldwin  v.  Temple,  101  Cal.  396,  402, 
35  Pac.  1008. 

63.  Same— Same— Same— Lease  by  one  In 
possession  without  title,  acceptance  of  lease 
for  premises  is  pregnant  admission  of  fact, 
and  may  be  used  as  evidence  tending  to 
show  that  he  did  not  claim  to  hold  the  land 
adversely  to  party  from  whom  he  accepted 
lease. — Baldwin  v.  Temple,  101  Cal.  396,  402, 
35  Pac.  1008. 

64.  But'  it  has  been  held  that  where  per- 
son in  possession  of  water  at  time  the  lease 
is  given,  and  who  therefore  did  not  enter 
under  lease,  is  not  estopped  by  lease  from 
setting  up  adverse  possession  In  action  to 
quiet  title  to  water  brought  by  lessor  after 
expiration  of  lease. — Oneto  v.  Res  tan  o,  89 
Cal.  63,  26  Pac.  788. 

65.  General  rule  above  laid  down  is  on 
well-recognized  principle  that  tenant  can 
not  dispute  his  landlord's  title,  not  nerely 
durinK  term  of  lease,  but  during  tenant's 
occupancy  under  such  entry. — See  Wilson  v. 
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Cleaveland,  30  Cal.  192,  201;  Tewksbury  v. 
Mag  raff,  33  Cal.  237,  244;  Franklin  v.  Me  r  I  da, 
35  Cal.  658. 

66.  To  allow  party  to  obtain  possession 
by  entering  under  lease,  and  then  to  dis- 
claim, either  before  or  after  expiration  of 
term,  would  be  to  encourage  very  fraud  and 
chicanery  which  estoppel  was  designed  to 
prevent.  The  estoppel  rests  upon  consider- 
ations of  public  policy,  which,  for  obvious 
reasons,  would  be  defeated  in  its  purpose  if 
one  who  has  been  put  in  possession  of  land 
by  another  should  be  allowed  to  controvert 
title  of  latter  without  first  restoring  him  to 
as  good  condition  as.  he  was  in  before  he 
parted  with  possession. — Tewksbury  v.  Ma- 
graft,  83  Cal.  237,  244;  Olen  v.  Gibson,  9 
Barb.  (N.  T.)  634,  688. 

67.  Same— Same— Same— Lessee  deceived 
and  Imposed  upon  by  lessor,  rule  is  other- 
wise.— Tewksbury  v.  Magraff,  33  Cal.  237, 
245;  Franklin  v.  Merida,  35  Cal.  558,  566; 
Pacific  Mut.  L.  Ins.  Co.  v.  Stroup,  63  Cal. 
150,  153.  See  N.  Y.  Jackson  ex  dem.  Viely  v. 
Cuerden,  2  John.  Cas.  863;  Jackson  ex  dem. 
Shaw  v.  Spear,  7  Wend.  401.  Pn.  Gleim  ▼. 
Rise,  6  Watts  44.  Bug.  Cornish  v.  Searl,  8 
Barn.  &  C.  471;  Oravenor  v.  Woodhouse,  1 
Bing.  38;  Chittle  v.  Pound,  1  Ld.  Raym.  746; 
Rogers  v.  Pitcher,  6  Taunt.  202. 

68.  Or  by  lessee  under  misapprehension 
of  his  right. — See  Pacific  Mut.  L  Ins.  Co.  v. 
Stroup,  68  Cal.  150,  153. 

69.  Same— Statute  having  run  Offer  of 
purchase— Effect  of* — After  the  statute  ,of 
limitations  has  run  an  offer  to  purchase 
of  holder  of  paper  title,  whatever  interests 
he  may  have  for  purpose  of  quieting  his 
title  and  avoiding  lawsuit,  would  not  have 
effect  to  thereby  give  effect  to  paper  title, 
or  in  any  way  render  invalid  his  own  title. 
— Furlong  v.  Cooney,  72  Cal.  322,  328,  14  Pac. 
12;  Frick  v.  Sinon,  75  Cal.  837,  341,  17  Pac. 
439?  Winterburn  v.  Chambers,  91  Cal.  170,  27 
Pac.  658.  See  Arrington  v.  LIscom,  84  Cal. 
365.  94  Am.  Dec.  722;  Cannon  v.  Stockmon, 
86  Cal.  535,  95  Am.  Dec.  205. 

70.  Same— Same— Aeeeptlng  lease— Effect 
of* — Lessee  accepting  lease  under  misap- 
prehension of  facts  or  through  fraud  and 
imposition  on  part  of  other  party,  his  title 
by  adverse  possession  will  not  be  affected 
thereby. — Pacific  Mut.  L,  Ins.  Co.  ▼.  Stroup, 
63  Cal.  150,  153. 

IV.    ELEMENT  THREE — CLAIM  OF  TITLE. 

71.  Possession  must  be  under  claim  of 
title,  exclusive  of  any  other,  as  one's  own. 
— See  McCracken  v.  San  Francisco,  16  Cal. 
591,  636;  Kile  v.  Tubbs,  23  Cal.  432,  437; 
Kimball  v.  Lohmas,  31  Cal.  154;  Garrison 
v.  McGlockley,  38  Cal.  78,  79;  Lovell  v. 
Frost,  44  Cal.  471;  Thompson  v.  Pioche,  44 
Cal.  508,  509,  517;  Unger  v.  Mooney,  68  Cal. 
686,  595,  49  Am.  Rep.  100. 

See,  post.   §§  322,  323,  825  and  notes. 

72.  To  render  possession  adverse,  so  as 
to  set  statute  of  limitations  in  motion,  it 
must   be   accompanied   with   claim   of   title; 
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and  this  claim,  when  founded  "upon  written 
instrument  as  being*  conveyance  of  the 
premises,"  must  be  asserted  by  occupant  in 
good  faith,  in  belief  that  he  has  good  right 
to  premises,  and  with  intention  to  hold  them 
against  all  world.  Claim  must  be  absolute 
— not  dependent  upon  any  contingencies — 
and  must  be  "exclusive  of  any  other  right"; 
and  to  render  adverse  possession  thus  com- 
menced effectual  as  bar  to  recovery  by  true 
owner,  possession  must  be  continued  with- 
out interruption  under  such  claim  for  Ave 
years. — McCracken  v.  San  Francisco,  16  Cal. 
591,  636. 

73.  Adverse  possession,  to  perfect  bar  of 
statute,  must  be  occupation  under  claim  of 
title,  with  knowledge  and  acquiescence  of 
other  party  .-^-American  Co.  v.  Bradford,  27 
Cal.  360,  366;  Alta  L.  &  W.  Co.  v.  Hancock, 
85  Cal.  219,  226,  20  Am.  St.  Rep.  217,  24  Pac 
645;  Faulkner  v.  Rondoni,  104  Cal.  140,  146, 
37  Pac.  883. 

74.  Same— -Constructive  possession. — Gen- 
eral rule  seems  to  be,  that  where  party 
enters  in  good  faith  upon  land,  with  color 
of  title,  under  deed  purporting  to  convey 
land  with  specific  boundaries, — no  person 
being  in  adverse  possession  at  that  time, — 
and  he  takes  and  holds  actual  possession 
of  part,  bona  fide,  claiming  title  and  posses- 
sion of  whole  tract  described  in  deed,  he  is 
to  be  deemed  to  have  the  possession  of 
whole  tract  within  boundaries  of  deed.  In 
other  words  in  such  case,  his  possession  is 
held  to  be  coextensive  with  his  deed. — See 
Gunn  v.  Bates,  6  Cal.  263,  272;  Rose  v.  Davis, 
11  Cal.  133;  Baldwin  v.  Simpson,  12  Cal.  560; 
McCracken  v.  San  Francisco,  16  Cal.  591, 
636;  English  v.  Johnson,  17  Cal.  107,  76  Am. 
Dec  574;  Attwood  v.  Fricot,  17  Cal.  87; 
Keane  v.  Cannovan,  21  Cal.  291,  299,  82  Am. 
Dec.  738;  Kile  v.  Tubbs,  23  Cal.  432,  486; 
Hicks  v.  Coleman,  25  Cal.  122,  85  Am.  Dec. 
103;  Hoag  v.  Pierce,  28  Cal.  187;  Davis  v. 
Perley,  30  Cal.  630;  McKee  v.  Greene,  31  Cal. 
418;  Ayres  v.  Bensley,  32  Cal.  620;  Walsh  v. 
Hill.  88  Cal.  481,  487. 

75.  This  rule,  however,  can  not  be  held 
to  apply  to  case  where  person  in  possession 
of  small  tract — usual  sise  of  a  farm — 
makes  conveyance  of  large  tract  greatly 
exceeding  his  actual  possession,  when  he 
has  no  color  of  title  beyond  his  possession. 
Right  of  possession  can  not  be  extended 
by  any  such  means. — Kile  ▼.  Tubbs,  23  Cal. 
432,  437. 

76.  Actual  entry  on  and  occupancy  of 
part  of  tract  of  land  of  which  true  owner 
is  in  constructive  possession,  by  being  in 
actual  possession  of  balance  of  tract,  will 
be  adverse  possession,  which  will  set  stat- 
ute of  limitations  running. — Davis  v.  Per- 
ley, 30  Cal.  630,  642. 

77.  same Same— Color     of     title     gives 

constructive  possession. — O'Connor  v.  Fogle, 

63  Cal.  9. 
See,  post,  $  322tand  note. 

78.  Same  —  Same— Same— Early  doctrine 
of    common    law,    that    possession,    to    be 


deemed  adverse,  must  be  under  color  and 
claim  of  title,  never  had  any  just  applica- 
tion to  cases  where  parties  were  contesting 
right  to  possession  of  parcels  of  public 
lands  of  United  States,  for  no  color  or  claim 
of  title  could  be  shown  or  asserted  that  was 
not  palpably  inconsistent  with  their  ad- 
mission of  title  in  United  States.  To  con- 
stitute adverse  possession  in  such  cases,  it 
is  sufficient  if  defendant  In  possession 
claims  right  to  possession  against  all  world 
except  United  States. — Page  v.  Fowler,  28 
Cal.   605,   611. 


79.  Same—  Same— Same— Parol  sift  of 
land,  followed  by  possession  by  donee,  is  a 
sufficient  basis  for  the  acquisition  of  a  right 
by  adverse  possession. — Baldwin  v.  Temple, 
101  Cal.  S96,  403,  85  Pac.  1008. 

80.  Thus,  where  a  number  of  persons  as- 
sociated themselves  together  for  the  pur- 
pose of  erecting  a  lodge  hall,  a  parol  gift 
of  land  was  made  to  them  to  be  used  for 
that  purpose;  individuals  subsequently  in- 
corporated and  transferred  their  Interest  in 
building  and  land  to  such  corporation;  on 
ejectment  by  corporation,  it  appearing  that 
corporation  and  said  association  of  persons, 
its  predecessor  in  possession,  had  held  and 
occupied  under  claim  of  title  continuously 
for  more  than  five  years,  the  corporation 
was  held  entitled  to  Judgment. — Bakersfleld 
T.  H.  Assoc,  v.  Chester,  55  Cal.  98,  102. 

81.  Same  —  Same  —  Same— Exceptions  to 
rule. — Mere  trespasser  who  casually  or  tem- 
porarily enters  for  purpose  of  severing  or 
removing  property  attached  to  and  forming 
part  of  the  realty,  can  not  invoke  the  rule, 
for  he  does  not  hold  the  adverse  possession. 
— Page  v.  Fowler,  28  Cal.  605,  611.  See  37 
Cal.  100,  89  Cal.  412,  2  Am.  Rep.  462. 

82.  Same— Same — Same— Same  —  Adverse 
poasesalon  of  public  lands. — "The  case  of  a 
defendant  who  has  entered  upon  public  land 
then  in  plaintiff's  possession,  claiming  in 
good  faith  right  to  pre-empt  same,  and  who 
is  proceeding  according  to  forms  of  law  to 
perfect  and  enforce  his  right  of  pre-emp- 
tion, is  clearly  within  the  reason  of  the  rule 
laid  down  in  Halleck  v.  Mixer;  for  although 
he  does  not  claim  title,  he  claims  all  right 
that  can  be  held  In  land  consistent  with 
facts  of  title  in  United  States,  and,  as  we 
have  remarked,  title  can  not  be  made  use 
of  by  either  party  for  attack  or  defense. 
The  rule  is  designed  to  prevent  parties 
claiming  conflicting  rights  in  land  from  liti- 
gating them  indirectly  in  personal  action, 
and  such  right  as  persons  may  have  consist- 
ently with  acknowledgment  that  ultimate 
title  has  not  passed  from  paramount  source 
of  title  has  been  uniformly  regarded  in  this 
state  as  amounting  to  an  interest  in  lands — 
to  title — and  as  such  it  evidently  falls 
within  the  rule." — Page  v.  Fowler,  28  Cal. 
605,  611,  612. 

83.  It  is  not  necessary  for  party  who 
relies  on  adverse  possession  and  bar  of 
statute  of  limitations  as  against  plaintiff 
to  show  that  he  claims  in  hostility  to  United 
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States. — Hayes   v.   Martin,   45   Cal.   559,   563; 
McManus  v.  O'Sullivan,  48  Cal.  7,  16. 

84.  He  may  admit  title  in  United  States, 
either  with  or  without  claim  on  his  part 
of  right  to  acquire  title  of  United  States, 
and  it  Is  sufficient  If  he  has  such  posses- 
sion as  is  required  by  statute,  and  claims  in 
hostility  to  title  which  plaintiff  establishes 
in  action. — Hayes  v.  Martin,  45  Cal.  559,  563. 

85.  Same— Same— Klndi  of  adverse  pos- 
session.— Adverse  possession  is  of  different 
kinds:  First,  where  possession  is  "taken  by 
bow  and  spear"  without  color  of  title,  but 
with  intent  to  claim  fee  exclusive  of  any 
other  right  and  to  hold  it  against  all  com- 
ers; second,  where  possession  is  taken  under 
claim  of  title  founded  upon  written  Instru- 
ment, as  conveyance,  or  upon  decree  or 
judgment  of  court  of  competent  Jurisdiction. 
The  first  is  sufficient  to  put  statute  of  limi- 
tations in  motion,  and,  at  expiration  of  Ave 
years,  vest  In  usurper  right  under  statute 
which  is  equivalent  to  title;  but  until  stat- 
ute has  run  he  is  as  to  true  owner  a  mere 
intruder  without  right.  It  can  not  be  said 
in  any  just  sense  that  as  between  him  and 
true  owner  case  of  conflicting  title  is  pre- 
sented until  statute  has  run;  or  that  until 
then  there  can  be,  as  between  them,  any 
substantial  contest  as  to  title.  But  as  to 
other  or  second  kind  of  adverse  possession, 
the  case  Is  otherwise.  There  possession  is 
accompanied  by  at  least  colorable  title,  and 
actual  and  substantial  contest  as  to  title 
must  arise  whenever  party  out  of  posses- 
sion undertakes  to  assert  his  rights  in  any 
kind  of  action,  for  they  occupy  position  of 
conflicting  claimants  as  to  true  title,  and  not 
as  to  possession  only.  Where  defendant  is 
in  possession  as  naked  trespasser,  and  his 
right  rests  only  upon  bald  assertion  which 
merely  suffices  to  put  statute  of  limitations 
In  motion,  he  is  not  in  position  to  contest 
title  of  plaintiff  in  such  a  sense  as  to  de- 
feat personal  action;  for  notwithstanding  he 
may  have  alleged  title  in  himself,  it  turns 
out  to  be  false,  and  at  outcome  it  is  made 
clear  that  title,  although  apparently  a  fact 
In  issue,  is  so  in  no  just  sense,  but  only  in 
seeming  and  is  in  fact  only  exhibited  by 
plaintiff  collaterally  for  purpose  of  proving 
his  right  to  property  in  suit. — Kimball  v. 
Lohmas,  31  Cal.  164,  159;  Halleck  v.  Mixer, 
16  Cal.  574. 

86.  Same— Adjoining  or  coterminous  pro- 
prietors—Holding: under  deeds  of  uncertain 
calls. — Adjoining  proprietors,  holding  under 
deed,  calls  of  which  are  so  uncertain  that 
initial  point  of  boundary-line  can  not  be 
fixed  with  absolute  precision,  calls  being 
Fuch  that  either  one  or  two  or  more  objects 
will  answer  it,  so  that  line  will  run  in  two 
or  more  positions  and  still  harmonize  with 
the  calls  in  the  deed;  if  parties  adopt  one 
of  two  or  more  lines,  It  will  be  conclusive 
upon  them  and  their  privies;  acquiescence 
therein  for  five  years  will  add  nothing  to 
conclusiveness. — Hastings  v.  Stark,  36  Cal. 
122.    126. 

See  par.  92,  this  note. 
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87.  But  such  acquiescence  would  prob- 
ably be  requisite  in  order  to  give  validity 
to  line  not  located  according  to  calls  of  the 
deed. — Hastings  v.  Stark,  36  Cal.  122,  127. 

88.  Same  —  Same——  Ignorant  as  to  true 
boundary. — Adjoining  or  coterminous  pro- 
prietors, ignorant  of  true  boundary-line  be- 
tween their  respective  properties,  agree  that 
each  shall  possess  to  a  line  fixed  upon  until 
true  boundary-line  is  ascertained,  and  when 
true  line  is  found  it  shows  that  one  of 
proprietors  has  been  in  possession  of  por- 
tion of  land  belonging  to  the  other,  such 
possession  will  not  be  adverse  to  such  other 
and  will  not  set  statute  of  limitations  run- 
ning in  his  favor  before  date  on  which  true 
boundary-line  is  ascertained. — Irvine  v.  Ad- 
ler,  44  Cal.  559,  662;  Quinn  v.  Windmiller, 
67  Cal.  461,  463,  8  Pac.  14;  White  v.  Spreck- 
els,  75  Cal.  610,  17  Pac.  715;  Helm  v.  Wil- 
son, 76  Cal.  476,  18  Pac.  604;  Silvarer  v. 
Hansen,  77  Cal.  579,  20  Pac.  136;  Woodward 
v.  Paris,  109  Cal.  12,  41  Pac.  781;  Peters  v. 
Gracia,  110  Cal.  89,  42  Pac.  455. 

See  par.  92,  this  note. 

89.  Where  owners  of  adjoining  parcels 
of  land  have  occupied  adversely  to  each 
other  for  more  than  five  years  their  respec- 
tive tracts  to  a  division  line,  which  each  has 
recognized  and  acquiesced  in  as  true  line 
during  all  that  time,  either  is  estopped  from 
afterwards  questioning  it  as  true  line. — See 
Sneed  tv.  Osborn,  25  Cal.  619,  626:  Columbet 
v.  PaCheco,  48  Cal.  395,  397;  Moyle  v.  Con- 
nolly, 60  Cal.  295;  Biggins  v.  Champlin.  59 
Cal.  113;  Cooper  v.  Vierra,  59  Cal.  282;  John- 
son v.  Brown,  63  Cal.  391;  Quinn  v.  Wind- 
miller,  67  Cal.  461,  464,  8  Pac.  14. 


•0.  Same— Same— Same— An  actual  dis- 
pute not  necessary  as  to  line,  as  basis  for 
agreed  boundary. — Helm  v.  Wilson,  76  Cal. 
476,  485,  18  Pac.  604;  Silvarer  v.  Hansen,  77 
Cal.  579,  586,  20  Pac.  136.  See  Conn.  French 
v.  Pearce,  8  Conn.  439,  21  Am.  Dec.  680. 
Mica.  Bunce  v.  Bldwell,  43  Mich.  542,  5  N.  W- 
1023.     Mo.  Dolde  v.  Vodicka,  49  Mo.  98. 

91.  Same— Same— One  proprietor  erect- 
ing division  fence— Non-acquiescence  of 
other. — One  coterminous  proprietor  erect! 
division  fence,  claiming  it  to  be  upon  tru« 
line  between  their  properties,  and  hold* 
land  to  fence  thus  erected  adversely  to  ad- 
jacent proprietor  for  Ave  years;  this  will  be 
sufficient  to  support  bar  of  statute  of  limi- 
tations  against  other  coterminous  proprie- 
tor, although  latter  never  at  any  time  ac« 
quiesced  in  location  of  fence,  but  con- 
stantly protested  against  it. — Whitman  v. 
Steiger,  46  Cal.  256,  258;  Truett  v.  Adams. 
66  Cal.  218,  223,  5  Pac.  96.  See  Quinn  v. 
Windmiller,  67  Cal.  461,  463,  8  Pac  14. 

92.  Same— Same— Possession  by  mistake 
— Doctrine  of  Sheila  v.  Haley. — Possession 
of  land  by  mistake  has  been  said  to  want 
essential  elements  of  adverse  possession. — 
to  wit.  claim  to  title. — See  Shells  v.  Haley, 
61  Cal.  157:  Brown  v.  Gay,  3  Me.  126;  Rosa 
v.  Gould,  5  Me.  204. 
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95.  Same— Same— Same— Doctrine  criti- 
cised.— "This  doctrine  has  not,  however,  ob- 
tained generally,  and  Is,  I  think,  founded 
upon  a  fallacy.  Most  cases  of  adverse  pos- 
session which  have  ripened  into  title  com- 
menced, I  doubt  not,  in  mistake.  It  must 
be  either  by  mistake  or  deliberate  wrong. 
It  is  through  mistake  only  that  one  can 
honestly  claim  to  own  that  which  really 
belongs  to  another." — Woodward  v.  Faris, 
109  Cal.  12,  17,  41  Pac.  781. 

94.  Same— Same  —  California  doctrine— 
Possession  by  mistake  may  set  the  statute 
of  limitations  running. — Grimm  v.  Curley, 
43  Cal.  250,  252;  Silvarer  v.  Hansen,  77  Cal. 
579.  584,  20  Pac.  136. 

OS.     Compares   Shells  v.  Haley,  61  Cal.  157. 
See  pars.  91,  92,  this  note. 

96.  General  rule  is  that  when  party  en- 
tering under  deed,  by  mistake,  goes  beyond 
his  proper  boundary,  and  occupies  it  and 
claims  it  as  his  own  for  period  provided  to 
give  title,  his  possession  Is  deemed  adverse, 
and  bars  action  to  recover  by  true  owner. — 
See  Sneed  v.  Osborn,  25  Cal.  619;  Mayor  etc. 
San  Jose  v.  Trimble,  41  Cal.  536.  Ky.  Mc- 
Kinny  v.  Kenny,  1  A.  K.  Marsh.  460;  Hunter 
v.  Chrlsman.  6  B.  Mon.  463.  Mass.  Burrell 
v.  Burrell,  11  Mass.  294,  297.  N.  H.  Enfield  v. 
Day.  7  N.  H.  457,  28  Am.  Dec.  860;  Hale 
v.  Glidden,  10  N.  H.  397.  N.  Y.  Baldwin  v. 
Brown,  16  N.  Y.  359;  Crary  v.  Goodman,  22 
X.  Y.  171;  Reed  v.  Farr,  35  X.  Y.  113;  Pier- 
son  v.  Mosher,  30  Barb.  81. 

97.  Thus,  where  a  flfty-vara  lot  in  San 
Francisco  was  conveyed  to  grantees  in  dis- 
tinct portions,  and  grantees  took  possession 
thereof  and  held  same  for  more  than  five 
years  to  a  line  which  by  mistake  was  sup- 
posed to  be  their  division-line,  but  was  in 
fact  five  or  six  feet  from  that  line,  court 
held  that  such  possession  was  adverse  and 
barred  recovery. — Grimm  v.  Curley,  43  Cal. 
250,  252. 

98.  Fact  that  such  occupant  did  not  sup- 
pose he  was  interfering  with  any  one's 
rights  does  not  defeat  his  right  to  claim  by 
adverse  possession. — Silvarer  v.  Hansen,  77 
Cal.  579,  584,  20  Pac.  136. 

99.  Where  coterminous  owner  takes  pos- 
session of  land  and  claims  title  to  extent 
of  his  possession,  he  holds  adversely,  al- 
though he  was  Induced  to  locate  his  pos- 
ression  through  mistake  as  to  boundary. — 
Woodward  v.  Faris,  109  Cal.  12,  17,  41  Pac. 
781. 

100.  And  by  this  holding  for  five  years 
acquires  perfect  title  to  demanded  premises. 
— Woodward  v.  Faris,  109  Cal.  12,  18,  41  Pac. 
7S1,  citing  Arrington  v.  Liscom,  34  Cal. 
365.  94  Am.  Dec.  722;  Cannon  v.  Stockmon, 
36  Cal.  535,  540,  95  Am.  Dec.  205;  Williams 
v.  Sutton,  43  Cal.  65;  Langford  v.  Poppe,  66 
Cal.  73. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  f  1007 
and  note. 


101.     But   where   A   was   owner   of  lot  In 
Sacramento,     forty     feet     wide,     with     two 


houses,  and  a  fence  was  built  for  conve- 
nience of  renting  and  not  as  division  of  the 
lot,  the  lot  was  conveyed,  the  eastern  fif- 
teen feet  to  one  grantee  and  western 
twenty-five  feet  to  another  grantee,  gran- 
tees entered  under  their  respective  deeds 
and  occupied  up  to  said  fence  for  more  than 
five  years,  each  paying  taxes  on  the  lot  pur- 
chased by  him,  when  it  was  discovered  that 
the  fence  was  three  feet  at  one  end  and  a 
few  inches  at  other  end  from  line  where 
it  should  stand  according  to  deeds.  A  de- 
mand was  then  made  for  th,e  strip  defend- 
ant grantee  had  been  occupying.  Court 
held  that  defendant  had  not  occupied  ad- 
versely prior  to  discovery  of  mistake.— 
Shells  v.  Haley,  61  Cal.  157. 

102.  And  supreme  court  has  held,  in  an 
unreported  case,  that  where  coterminous 
proprietors  are  In  possession  of  certain 
lands  under  mutual  mistake  as  to  division 
line,  such  possession  is  not  adverse  or  con- 
clusive against  assertion  of  any  legal  rights 
based  on  true  title. — Smith  v.  Robarts,  2 
Cal.  tJnrep.  604,  9  Pac.  104.  See  Irvine  v. 
Adler,  44  Cal.  559;  Allen  v.  Reed,  51  Cal.  362; 
Shells  v.  Haley,  61  Cal.  157,  159. 

108.  Same— Easement  by  prescription— 
Adverse  user. — User,  which  had  its  origin  in 
license  or  permission,  may  by  prescription 
ripen  into  perfect  title;  but  in  such  case 
user  must  have  been  exercised  for  period 
prescribed  by  statute  of  limitations,  under 
a  claim  of  right. — Barbour  v.  Pierce,  42  Cal. 
657,  662. 

104.  Same— Same— A  souse  erected  om 
one's  oven  land  which  projects  several  feet 
above  and  over  land  of  adjoining  owner, 
which  adjoining  lot  is  fenced  in,  the  fence 
running  under  projection,  the  maintenance 
of  the  house  for  sufficient  time  in  position 
in  which  it  was  constructed  might  become 
evidence  of  easement,  and  right  to  continue 
it  in  same  position  might  be  thereby  ac- 
quired.— Gillespie  v.  Jones,  47  Cal.  259,  264. 

105.  Where  the  erection  of  such  building 
was  subsequent  to  inclosure  of  the  adjoin- 
ing lot,  and  not  inconsistent  with  such  use 
as  the  owner  of  said  lot  had  occasion  to 
make  and  actually  made  of  it,  the  right  of 
easement  acquired  will  not  amount  to  a 
prescriptive  title  to  the  land  thus  covered 
or  projected  over;  the  title  will  remain  in 
the  owner  of  such  adjoining  lot. — Gillespie 
v.  Jones,  47  Cal.  259,  264. 

As  to  horizontal  cleavage,  see,  ante,  §  318, 
pars.  166,  167. 

106.  Same — Same  — Ditch  —  Prescriptive 
right  to  use. — User  of  ditch  constructed  for 
conveying  water,  peaceably,  openly,  and 
exclusively  for  continuous  period  of  five 
years,  with  knowledge  of  owner  of  land, 
creates  by  prescription  right  to  easement 
over  land  for  same. — Campbell  v.  West,  44 
Cal.  646,  648. 

107.  Same— Same— Overflow  lands  —  Pre- 
scriptive right  to  overflow  lands  of  another 
may  be  acquired  by  adverse  user.  To  ac- 
quire this  right,    there  must  have   been   an 
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uninterrupted    enjoyment    under    claim    of      Dec.  278;  Mayor,  etc.  San  Jose  v.  Trimble,  41 


right  for  period  of  five  years.  There  must 
have  been  actual  occupation  by  flow  of 
water,  to  knowledge  of  plaintiff,  and  such 
as  to  occasion  damage  and  give  him  right 
of  action.  There  must  have  been  such  use 
of  premises,  and  such  damage,  as  will 
raise  presumption  that  plaintiff  would  not 
have  submitted  to  it,  unless  defendants  had 
acquired  right  so  to  use  it. — Grisby  v.  Clear 
Lake  W.  Co.,  40  Cal.  396,  406. 

108.  Such  state  of  facts  is  not  likely  to 
occur  where  actual  issue  is  whether  defend- 
ant has  caused  lands  to  be  overflowed. — 
Grisby  v.  Clear  Lake  W.  Co.,  40  Cal.  896, 
406.  See  Parker  v.  Hotchkiss,  26  Conn.  321; 
Gleason  v.  Tuttle,  46  Me.  288,  289. 


109.  Same  —  Same  —  Right  of 
quiring  by  prescription. — Right  of  way  ac- 
quired by  parol  license,  to  be  maintained  as 
against  purchaser  of  land  over  which  it  ex- 
tends from  one  who  granted  license,  claim- 
ant must  show  it  based  on  prescription. — 
Barbour  v.  Pierce,  42  Cal.  657,  662. 


110.  Same— Same— Same— Parol  gift  of 
right  of  way  or  easement  followed  by  pos- 
session, and  open  and  notorious  use  and 
enjoyment  of  it,  with  knowledge,  consent, 
and  assent  of  grantor  or  donor,  for  five 
years,  invests  grantee  or  donee  with  abso- 
lute title  to  right  of  way  or  easement. — 
See  Sumner  v.  Stevens,  47  Mass.  (6  Met.) 
337;  Ashley  v.  Ashley,  70  Mass.  (4  Gray) 
197;  Arbuckle  v.  Ward,  29  Vt.  43,  52. 


111.  Same— Same— Same— User  by  agree- 
ment of  a  right  of  wax- — User  of  right  of 
way  belonging  to  another,  by  agreement 
with  owner  of  land  over  or  through  which 
right  of  way  passes,  on  sale  of  land  to 
third  party  without  notice  of  arrangement 
as  to  right  of  way,  such  third  party  is  not 
bound  by  arrangement.— Barbour  v.  Pierce, 
42  Cal.  657,  662. 

112.  Same— Same— User  of  water  flowing' 
through   lt«  natural   channel   for  period   of 
five    years    adverse    enjoyment   ripens    into 
title  thereto. — Crandall  v.  Woods,  8  Cal.  136, 
144. 

V.    ELEMENT    FOUR— CONTINUOUS 
POSSESSION. 

IIS.  The  possession  must  be  continuous 
and  uninterrupted  for  period  of  five  years 
prior  to  commencement  of  action. — San 
Francisco  v.  Fulde,  37  Cal.  349,  99  Am.  Dec. 
278;  City  of  San  Jose  v.  Trimble,  41  Cal. 
686,  543;  Unger  v.  Mooney,  63  Cal.  586,  595, 
49  Am.  Rep.  100.  See  Nathan  v.  Dierssen, 
146  Cal.  63,  79  Pac.  739. 

See,  post,  §  322,  324  and  notes. 

114.  Five  years'  continuous  adverse  pos- 
session in  party  who  first  becomes  adverse 
possessor,  or  in  him  and  his  successors, 
privy  in  interest,  is  necessary  to  create  bar 
by  statute  of  limitations. — Crandall  v. 
Woods,  8  Cal.  136;  Yankee  Jim's  U.  W.  Co. 
v.  Crary,  25  Cal.  504.  85  Am.  Dec.  145;  San 
Francisco  v.  Fulde,  37  Cal.  349,  352,  99  Am. 


Cal.  536,  548;  Bakersfield  T.  H.  Assoc,  v. 
Chester,  55  Cal.  98,  102;  McGrath  v.  Wallace, 
85  Cal.  622,  626,  24  Pac.  793. 

115.  Adverse  possession  for  period  desig- 
nated in  statute  not  only  bars  remedy,  but 
extinguishes  right  of  party  holding  title.— 
Arrington  v.  Liscom,  34  Cal.  865,  94  Am.  Dec 
722;  Cannon  v.  Stockmon,  36  Cal.  585,  95 
Am.  Dec  205;  San  Francisco  v.  Fulde,  37 
Cal.  349,  852,  99  Am.  Dec  278. 

116.  As  such  adverse  possession  Is  means 
by  which  former  title  is  extinguished  and 
new  one  created,  those  means  must  neces- 
sarily proceed  from  person  in  whom  better 
title  vests;  that  is  to  say,  his  adverse  pos- 
session alone,  or  adverse  possession  of  him 
and  those  through  whom  he  claims  and  un- 
der whom  he  entered,  must  fill  statutory 
period.  Adverse  possession,  to  be  available 
as  defense  or  as  title,  must  have  been  con- 
tinuous both  in  time  and  in  interest. — San 
Francisco  v.  Fulde,  87  Cal.  849,  352,  99  Am. 
Dec.  278. 


117.  Same— Must  be  under  claim  of  title. 

— Defendant  and  his  predecessors  alike  must 
have  held  possession  under  claim  of  abso- 
lute title,  in  order  to  make  out  complete 
defense  under  statute;  hence  where  one  of 
defendant's  predecessors,  holding  within 
statutory  period,  did  not  claim  title,  and 
accepted  a  license  to  use  the  land,  defense 
fails. — Allen  v.  McKay,  6  Cal.  Unrep.  993, 
70  Pac.  8. 

As  to  necessity  that  possession  be  under 
claim  of  title,  see  Part  IV,  this  note. 

118.  Same  —  Sueeesslve     eecnpaaeleo — 

Tacking. — Possession  in  defendant,  or  of 
defendant  and  his  predecessors,  must  have 
been  continuous  and  unbroken  for  five 
years. — See,  ante,  $  318  and  note. 

As  to  tacking,  see  par.  6,  this  note. 

119.  Where  title  by  adverse  possession 
is  sought  to  be  interposed  as  defense,  and 
there  have  been  several  successive  occu- 
pants to  establish  defense,  it  must  not  only 
be  shown  that  such  occupancy  was  un- 
broken for  period  of  five  years,  but  also  that 
there  was  privity  of  estate  between  such 
occupants. — People  v.  Klumpke,  41  Cal.  263; 
San  Francisco  v.  Fulde,  87  Cal.  849,  354,  99 
Am.  Dec.  278.  See  Mass.  Ward  v.  Bartholo- 
mew, 23  Mass.  (6  Pick.)  410;  Melvin  v.  Pro- 
prietors of  Locks,  etc.,  46  Mass.  (5  Met.)  15, 
32,  38  Am.  Dec.  384;  Wade  v.  Lindsey.  47 
Mass.  (6  Met.)  407.  N.  Y.  Jackson  ex  d. 
Baldwin  v.  Leonard,  9  Cow.  653;  Brandt  v. 
Ogden,  1  John.  166,  158;  Doe  ex  dem.  Clinton 
v.  Campbell,  10  John.  475.  Pa.  McCoy  v. 
Trustees  of  Dickenson  College,  5  Serg.  &  R. 
254;  Overfleld  v.  Christie,  7  Serg.  &  R.  172, 
173;  Mercer  v.  Watson,  1  Watts  880;  Moore 
v.  Small,  9  Pa.  St.  194. 

120.  Where  defendant  in  ejectment  suit 
claims  title  by  prescription,  and  relies  upon 
adverse  possession  of  his  grantors  and  their 
predecessors,  he  must  connect  himself,  by 
means   of   deeds,    with   possession   of   such 
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grantors      and      predecessors. — People 
Kiumpke,  41  Cal.  263,  278. 


121.  Sane  —  Same  —  Without      privity*— 

Continuous  successive  possession  without 
privity  will  not  avail  to  raise  the  bar  of 
statute. — San  Francisco  v.  Fulde,  37  CaL 
349,  353,  99  Am.  Dec.  278. 

122.  "It  is  principle  well  established  that 
when  several  persons  enter  on  and  in  suc- 
cession, several  possessions  can  not  be 
tacked  so  as  to  make  continuity  of  posses- 
sion, unless  there  is  privity  of  estate  or 
several  titles  are  connected.  Whenever  one 
quits  possession,  seizin  of  true  owner  la 
restored,  and  entry  afterwards  by  another 
wrong-fully  constitutes  new  disseisin.**— 
Melvin  v.  Proprietors  of  Locks,  etc.,  46  Mass. 
(6  Met)  15,  32,  38  Am.  Dec.  884.  See  Man, 
Ward  v.  Bartholomew,  23  Mass.  (6  Pick.) 
410;  Wade  v.  Lindsey,  47  Mass.  (6  Met.)  407. 
N.  Y.  Jackson  ex  dem.  Baldwin  v.  Leonard,  9 
Cow.  663;  Brandt  v.  Ogden,  1  John.  156,  158; 
Doe  ex  dem.  Clinton  v.  Campbell;  10  John. 
475.  Pa.  McCoy  v.  Trustees  of  Dickenson 
College,  5  Serg.  &  R.  254;  Overfleld  v.  Chris- 
tie, 7  Serg.  &  R.  172,  173;  Moore  v.  Small,  9 
Pa.  St.  194. 

12S.  Same— Need  not  be  Ave  yearn  next 
preceding:  commencement  of  action.  For 
when  fee  is  once  acquired  by  five  years' 
adverse  possession  it  continues  in  possessor 
till  conveyed  in  manner  prescribed  in  con- 
veyance of  titles  acquired  in  other  modes, 
or  till  lost  by  another  adverse  possession  of 
Ave  years. — Cannon  v.  Stockmon,  36  CaL  535, 
541,  95  Am.  Dec.  205;  Webber  v.  Clarke,  74 
Cal.  11,  19,  15  Pac.  431. 

124.  This  is  on  theory  that  adverse  pos- 
session for  period  provided  in  statute  oper- 
ates to  convey  complete  title  to  party  as 
much  so  as  any  written  conveyance.  And 
such  title  Is  not  only  an  interest  in  land, 
but  it  is  one  of  highest  character,  absolute 
dominion  over  it,  and  appropriate  mode  of 
conveying  it  is  by  deed. — See  Grattan  v. 
Wiggins,  23  Cal.  16,  36;  Le  Roy  v.  Rogers, 
30  Cal.  229,  234,  89  Am.  Dec.  88;  Arrington  v. 
Liscom,  34  Cal.  365,  381,  94  Am.  Dec.  722; 
Cannon  v.  Stockmon,  36  Cal.  535,  541,  95 
Am.  Dec.  205.  Ala.  Newcombe  v.  Leavitte, 
22  Ala.  681.  Ga.  Wynn  v.  Lee,  5  Ga.  217. 
Ky.  Chiles  v.  Jones,  4  Dana  479,  483.  Me. 
Inhabitants  School  Dist.  v.  Benson,  31  Me. 
381,  884,  52  Am.  Dec.  618.  N.  Y.  Jackson 
ex  dem.  Wright  ▼.  Diecendorf,  3  John.  269; 
Jackson  ex  dem.  Klock  v.  Rightmeyre,  16 
John.  314,  827;  Jackson  ex  dem.  Gee  v.  Oltz,  8 
Wend.  440,  442.     Ohio.  Thompson  v.  Green, 

4  Ohio  St.  216,  223.     Pa.  Pederick  v.  Searle, 

5  Serg.  &  R.  236,  239;  Moore  v.  Luce.  29  Pa. 
St.  2*0,  72  Am.  Dec.  629.  S.  C.  Drayton  v. 
Mar  \11,  1  Rice  eq.  373,  384,  386,  33  Am.  Dec. 
84.  Fes'.  Alexander  v.  Pendleton,  12  U.  S. 
(8  Cr.)  462,  8  L.  ed.  624;  Jackson  ex  dem. 
Brads treet  v.  Huntington,  30  U.  S.  (6  Pet.) 
402.  488,  8  L.  ed.  170;  Lefflngwell  v.  Warren, 
67  U.  8.  (2  Black)  599,  605,  17  L.  ed.  261. 
Baa*.  Taylor  v.  Horde,  1  Burr.  119;  Barnlsh 
v.  Thompson,  7  Durnf.  &  E.   (7  T.  R.)   49?- 
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v.      Stakes   v.   Berry,   2   Salk.   421;   Beckford  T. 
Wade,  17  Ves.  87. 

126*  Same— Interruption  of  adverse  pos- 
session—Effect.— An  interruption  of  adverse 
possession,  however  slight,  within  required 
five  years,  prevents  acquisition  by  pre- 
scription.— American  Co.  v.  Bradford,  27 
Cal.  360,  366;  Cave  v.  Crafts,  53  Cal.  135, 
138;  Thomas  v.  England,  71  Cal.  456,  458,  12 
Pac  491;  Alta  L.  &  W.  Co.  v.  Hancock,  85 
Cal.  219,  226,  20  Am.  St  Rep.  217,  24  Pac. 
645;  McGrath  v.  Wallace,  85  Cal.  622,  626, 
24  Pac.  793;  Ball  v.  Kehl,  95  Cal.  606,  618, 
SO  Pac.  780;  Van  Buren  v.  Sands,  9  Cow. 
(N.  Y.)   158,  162. 

126.  If  interrupted,  even  by  force  or 
fraud,  and  possession  be  recovered  by  peace- 
able or  forcible  entry,  or  by  process  of  law, 
nevertheless  continuity  of  possession  waa 
broken,  and  in  such  case  statute  will  begin 
to  run  only  from  the  time  of  re-entry. — 
Mayor  etc.  City  of  San  Jose  v.  Trimble,  41 
Cal.  536,  643. 

127.  Same  —  Same  —  By  salt. — Judgment 
against  occupant,  and  putting  plaintiff  in 
possession  In  such  suits,  constitutes  an  in- 
terruption, and  defeats  bar  of  statute. — Mc- 
Grath y.  Wallace,  85  Cal.  622,  626,  24  Pac 
793. 

128.  Mere  commencement  of  suit  in  eject- 
ment, which  is  afterwards  abandoned,  does 
not  disturb  an  adverse  possession. — Breon 
v.  Robrecht,  118  CaL  469,  470,  60  Pac.  689, 
61  Id.  33. 

129.  Suit  and  judgment  in  ejectment 
which  is  unexecuted,  does  not  stop  running 
of  statute  of  limitations;  actual  entry  under 
judgment  is  necessary  for  that  purpose.— 
Carpenter  v.  Notoma  W.  &  MIn.  Co.,  63  CaL 
616. 

180.  Same  —  Same  —  Same— Suit  against 
tenant. — Possession  is  disturbed  when  ten- 
ant of  party  in  possession  under  claim  of 
title  is  sued,  though  landlord  is  not  made 
party  to  suit;  and  there  is  such  privity  be- 
tween landlord  and  his  tenant  that  such  suit 
stops  running  of  statute  of  limitations  in 
favor  of  landlord. — Spotts  v.  Hanley,  85  Cal. 
155,  169,  24  Pac.  738.  See  Read  v.  Allen,  56 
Tex.  176,  180;  Allen  v.  Read,  66  Tex.  13,  20. 

181,  Same  —  Same  —  Same  —  Daring  suit 
Interests  sab  Jadlce. — During  pendency  of 
action  affecting  title  to  property  no  new 
right  can  be  acquired  by  mere  possession  of 
land  during  time  suit  is  pending,  because 
during  that  period  the  right  of  possession 
Is  sub  judice — before  the  court  awaiting 
judicial  determination. — Kirsch  v.  Kirsch, 
113  Cal.  56,  63,  45  Pac.  164;  Breon  v.  Ro- 
brecht, 118  Cal.  469,  471,  50  Pac.  689,  51  Pac. 
33. 

132.  Pact  that  bar  of  statute,  which  was 
not  complete  when  action  was  commenced, 
was  complete  (except  for  suspension  pend- 
ing final  determination)  when  final  disposi- 
tion was  made  of  cause,  can  not  avail,  be- 
cause judgment  when  rendered  relates  back 
to  date  on  which  action  was  commenced. 
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irt.  n. 


Br^n  r.  Kobrwht,  IIS  CaL  US.  471,  St  Pac. 


ELEMENT    FIVE— PAYMENT    OF 

TAXES. 


VI. 


123.     f*mym**wt  mt  tmx*n  hy  •#*■»■■!. — It  is 

e**"-n»;al  to  complete  title  by  adverse  pos- 
w**,*tn  that  th*-re  »hall  be  payment  of 
tax*?*  axneKPfd  attainst  property  by  occupant. 
%\ut(t  p'd.nn:ncf  of  proviso  to  section  325. 
poM,  In  1*7*, — f'entral  Pa<\  R.  Co.  v.  Shack- 
elford. 63  Cal.  261;  Unger  v.  Mooney,  63  Cal. 
586,  S'jZ.  4*  Am.  Rep.  100. 

134.     *■•»•_  Am    t*     ■eeemitr     #•■". — The 

neceswity   for  payment  of   taxes   in  adverse 


po?ses#ion   is  fully   treated  in  note   to 
tion   325.   post. 

135.     Sote-Tiflve    tm    pay,    effect 

Title  claimed  by  adverse  possession  for  five 
consecutive  years,  as  provided  in  above 
section,  is  not  supported,  where  it  appears 
that  all  the  taxes  assessed  on  the  properly 
claimed  were  not  paid  for  five  consecutive 
years;  and  the  fact  that  the  adverse  claim- 
ant requested  the  assessor  to  assess  the 
property  in  his  name,  and  the  assessor  re- 
fused to  do  so,  does  not  excuse  the  non- 
payment of  all  the  taxes  assessed  on  the 
property  to  protect  his  adverse  title. — Peo- 
ple's Water  Co.  v.  Lewis,  It  CaL  App.  622. 
(25,  127  Pac.  506. 


§322.  OCCUPATION  UNDER  WRITTEN  INSTRUMENT  OR  JUDG- 
MENT, WHEN  DEEMED  ADVERSE.  When  it  appears  that  the  occupant  or 
those  under  whom  he  claims,  entered  into  the  possession  of  the  property  under 
claim  of  title,  exclusive  of  other  right,  founding  such  claim  upon  a  written 
instrument,  as  being  a  conveyance  of  the  property  in  question,  or  upon  the 
decree  or  judgment  of  a  competent  court,  and  that  there  has  been  a  continued 
occupation  and  possession  of  the  property  included  in  such  instrument;  decree, 
or  judgment,  or  of  some  part  of  the  property,  under  such  claim,  for  five  years, 
the  property  so  included  is  deemed  to  have  been  held  adversely,  except  that 
when  it  consists  of  a  tract  divided  into  lots,  the  possession  of  one  lot  is  not 
deemed  a  possession  of  any  other  lot  of  the  same  tract. 

History:    Enacted  March  11,  1872. 


rX'CTPANCY  UNDER  WRITTEN  INSTRU- 
MENT, JUDGMENT,  ETC. 

I.  In  General,  1-32. 

II.  What   Instruments  in   Writing,   Etc., 
Sufficient,  33-73. 

I.  In  General. 

1.  As  to  construction  of  section — In  gen- 

eral. 

2.  Same — Boundaries   of  junior  title   in- 

terfering with  those  ot  senior  title. 

3.  Same — Effect  of  section. 

4.  Same— Meaning  of  "property"  in  sec- 

tion. 

5.  Same — Peaceable  possession — Need  not 

be  alleged. 

6.  Actual  possession — Necessary. 

7.  Same — Meaning  of. 

8.  Kinds  of   possession — (1)    "Claim  tQ 

title." 

9.  Same— (2)  "Color  of  title." 

10, 11.  Same — Elements  of  either  kind  of  pos- 
session. 

12, 13.  Same — Recognition  by  courts. 

14.  Color  of  title — Constructive  possession. 

15.  Same — Same — As  to  constructive  pos- 

session. 

16- 19.  Same  —  As    to    what    constitutes  — 
"Paper  title." 

20.  Same — Essentials  of  color  of  title. 

21*  23.  Same — Requisites  in  deed,  etc. 


24.  Same— Same— Deed  invalid— It  is  suf- 
ficient. 

25,  26.  Entry  under  color  of  title — As  to  gen- 
erally. 

27.  Same — Document  not  void  on  its  face. 

28.  Same — Same — Actual    knowledge   that 

instrument  is  void. 

29.  Same — Good  faith  in  the  occupant. 

30.  Same — Public  lands. 

31.  Entry  not  under  written  instrument- 

As  to  generally. 

32.  Section  applied,   cited,   construed,   re- 

ferred to. 

n.  What   Instruments  in   Writing,   Etc., 

Sufficient. 

33-  35.  Contract  of  purchase — In  general. 

36.  Same — Executory  contract. 

37.  Declaratory  statement  of  intention  to 

pre-empt. 

38.  "Decree    or   judgment   of   competent 

court. ' ' 

39.  Deed — Executed  by  order  of  court  of 

competent  jurisdiction. 

40.  Same — Founded  upon  void  or  voidable 

decree. 
41,  42.  Same — Purporting  to  convey — Validity 
immaterial. 

43.  Same — Same — Deed  from  one  having 

no  title. 

44.  Same— Same — Deed  by  partners  to  co- 
partner. 
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45.  Same — Same — Deed  by  one  tenant  in 

common  to  another  tenant  in  com- 
mon. 

46.  Same  —  Same  —  Deed  void  for  uncer- 

tainty. 

47.  Same — Same  —  Deed   fraudulently,  ob- 

tained. 

48.  Same — Same — Good   faith  is   required 

— As  to  generally. 

49.  Same — Of  guardian. 

50.  Same — Of  quitclaim. 

51.  Same— Of  sheriff. 

52.  Same — Same — Given   under  judgment, 

regular  on  its  face. 

53.  Same— Same — Not  void  on  its  face. 

54.  Same — Same — Under  void  judgment. 

55.  Same — Same — Without  proof  of  judg- 

ment and  execution. 

56.  Same — Tax-deed  —  Invalid  as  convey- 

ance of  title. 

57.  Same — Same — Possession  under. 

58.  Same — Same — Void  on  its  face. 

59.  Same  —  Tax-sale  —  Conveyance  before 

deed. 

60.  Notice  of  location  of  mining  claim — 

Whether  "written  instrument, ' '  not 
decided. 

61.  Purchaser  at  executor's  sale  under  will 

— Unconfirmed. 

62.  Swamp-land    certificate — Where    entry 

is  made  under. 

63.  Void  instrument — Void  judgment. 
64,  65.  Same — Void  deed. 

66,67.  Same— Void  sheriff's  deed. 

68-  70.  Same — Void  tax-deed— As  to  generally. 

71.  Same — Same — As  to  prior  to  amend- 

ment of  1878  to  section  325,  post. 

72.  Same — Same — As  evidence. 

73.  Same — Same — Same  —  Inadmissible  in 

evidence  to  extend  possession. 
See,  also,  note  to  §  336,  post. 

I.      IN   GENERAL. 

1.  As  to  construction  of  section— In  gen- 
eral.— This  is  a  part  of  the  statute  of  limi- 
tations, and  Is  intended  to  present  a  rule 
to  determine  the  time  within  which  an  ac- 
tion to  recover  real  property,  or  an  action 
arising  out  of  the  title  thereto,  must  be 
begun  in  order  to  avoid  the  bar  of  sections 
SI 8  and  319.  These  sections  must  all  be 
construed  in  connection  with  section  312. 
It  is  a  necessary  condition,  therefore,  to 
the  application  of  this  section,  that  the 
occupancy  be  such  as  would  constitute  a 
cause  of  action  by  the  owner  of  the  senior 
title. — Wheatley  v.  San  Pedro,  L.  A.  &  S.  L. 
R.  Co.,  169  Cal.  605,  147  Pac.  135. 

2.  Same — Boundaries  of  Junior  title  In- 
terfering with  those  of  senior  title* — Sec- 
tion 322  of  the  Code  of  Civil  Procedure  will 
not  admit  of  the  construction  that  where 
the  boundaries  of  the  Junior  title  interfere 
with  those  of  the  senior  title,  so  that  part 
only  of  the  area  of  each  is  common  to  both 


and  is  unoccupied,  the  Junior  holder  who 
occupies  a  part  of  his  land  not  within  the 
interference  thereby  becomes  an  adverse 
occupant  of  the  overlap,  although  the  right 
of  the  owner  of  the  senior  title  to  the  whole 
of  his  tract  is  nowhere  invaded  or  dis- 
turbed.— Wheatley  v.  San  Pedro,  L.  A.  &  S. 
L.  R.  Co.,  169  Cal.  505,  147  Pac.  135. 

3.  Same— Effect  of  seetlon  of  statute  of 
limitations  is  not  to  make  "written  instru- 
ment" evidence  of  adverse  possession,  but 
to  extend  adverse  possession  which  may 
have  been  held  of  any  portion  of  land 
Included  in  instrument  to  whole  of  such 
land.  "It  is  still  incumbent  upon  party 
offering1  deed  to  give  competent  evidence  of 
adverse  possession  of  some  part  of  land  in- 
cluded Within  instrument,  and  when  evi- 
dence of  such  adverse  possession  has  been 
given  whole,  land  embraced  within  Instru- 
ment is  deemed  to  have  been  held  adver- 
sely."— Christy  v.  Spring  Valley  Water 
Works,  97  Cal.  21,  26,  31  Pac.  1110. 

4.  Same— Meaning;  of  "property"  In  see- 
tlon.— The  opening  clause  of  section  322 
that  "when  it  appears  that  the  occupant, 
or  those  under  whom  he  claims,  entered  into 
possession  of  the  property  under  claim  of 
title,"  refers  to  the  "property"  of  the  op- 
posing owner,  as  distinguished  from  that 
described  in  the  Instrument  constituting 
the  color  ofr  title,  and  the  "property"  upon 
which  he  must  enter  to  start  his  adverse 
claim  against  the  true  owner  must  be  some 
part  of  the  property  of  that  owner. — Wheat  - 
ley  v.  San  Pedro,  L.  A.  &  S.  L.  R.  Co.,  160 
Cal.  505,  147  Pac.  135. 

5.  Same— Peaceable  possession— -Need  not 
be  alleged;  the  claim  of  exclusive  and  un- 
interrupted possession  includes  peaceable 
possession — Montecito  Valley  W.  Co.  v. 
Santa  Barbara,  144  Cal.  578,  596,  77  Pac. 
1113.  See  American  Co.  v.  Hill,  27  Cal.  360; 
Chauvet  v.  Hill,  93  Cal.  407,  28  Pac.  1066; 
Smith  v.  Hawkins,  110  Cal.  122,  42  Pac.  453. 

6.  Actual  possession  —  Necessary  under 
section  of  the  whole  or  some  portion  of 
premises  claimed. — See,  ante,  §  321,  note 
Part  II. 

7.  Same— Meaning:  of. — Actual  possession 
means  that  possession  which  is  accompanied 
by  real  and  effectual  enjoyment  of  prop- 
erty. It  is  possession  which  follows  sub- 
jection of  property  to  will  and  dominion  of 
claimant,  to  exclusion  of  others;  and  this  ,, 
possession  must  be  evidenced  by  occupation 
or  cultivation  or  other  appropriate  use,  ac- 
cording to  locality  and  character  of  par- 
ticular premises. — Wolf  v.  Baldwin,  19  Cal. 
306;  Davis  v.  Perley,  30  Cal.  630;  Polack  v. 
McGrath,  32  Cal.  15,  18. 

8.  Kinds  of  possession  —  (1)  "Claim  to 
title." — Under  code  there  are  two  kinds  of 
adverse  possession  provided  for,  to  wit: 
Claim  to  title,  under  which  occupant  does 
not  found  his  claim  to  title  and  possession 
upon  instrument  in  writing  or  decree  or 
judgment  of  court. — See,  post,  99  324,  325 
and  notes. 
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t.  Same— (2)  "Color  of  title,"  under 
which  occupant  founds  his  claim  to  title 
and  possession  upon  instrument  in  writing: 
or  decree  or  judgment  of  a  court. — See,  post, 
f  §  322,  323  and  notes. 


10.  Same— Elements    of    either    kind    of 

poMeraloB  (see,  ante,  §  321  and  note)  are 
practically  same,  and  results  of  such  occu- 
pancy the  same — absolute  title  in  occupant 
after  five  years*  occupancy,  in  accordance 
with  requirements  of  statute  of  limitations. 
The  main  difference  is  in  matter  of  con- 
structive possession  (see,  post,  §323  and 
note).  An  occupant  under  claim  of  title 
has  possession  of  only  so  much  of  land  as 
he  actually  occupies  (see,  post,  9  324  and 
note);  while  occupant  going  into  'posses- 
sion under  color  of  title  has  constructive 
possession  of  all  the  land  not  actually  oc- 
cupied,, except  such  portions  of  it  as  may  be 
in  actual  possession  of  another  person. — See, 
post,   9  323  and  note. 

11.  One  not  entering:  under  color  of  title 
is  deemed  to  be  in  possession  of  the  land 
only  as  provided  in  section  325,  post- 
O'Connor  v.  Fogle,  63  Cal.  9,  11. 

12.  Same — Recognition  by  courts. — This 
distinction  of  kinds  of  adverse  possession, 
based  upon  nature  of  claim  upon  which  oc- 
cupant holds,  is  recognized  by.  courts  of 
this  and  other  states. — Gregory  v.  Haynes,  18 
Cal.  591,  595,  596;  McCracken  v.  San  Fran- 
cisco, 16  Cal.  591;  Page  v.  Fowler,  28  Cal. 
605;  Davis  v.  Perley,  30  Cal.  630,  639;  Kim- 
ball v.  Lohmas,  31  Cal.  154;  Polack  v.  Mc- 
Qrath,  32  Cal.  15;  King  v.  Randlett,  33  Cal. 
318;  Bernal  v.  Qleim,  33  Cal.  668,  675;  Can- 
non v.  Union  L.  Co.,  38  Cal.  672.  See  111. 
Brooks  v.  Bruyn,  35  111.  392,  394;  Cook  v. 
Norton,  43  111.  391.  Iowa.  Hamilton  v. 
Wright,  30  Iowa  486.  Tex.  Thompson  v. 
Cragg,  24  Tex.  582,  596.  Wis.  Edgerton  v. 
Bird,  6  Wis.  527,  70  Am.  Dec.  473.  Fed. 
Wright  v.  Mattison,  59  U.  S.  (18  How.)  50, 
56,  15  L.  ed.  280. 

13  "The  two  kinds  of  possession  that  he 
acquires  of  respective  portions  of  entire 
tract,  if  not  in  adverse  possession  of  an- 
other at  time  of  the  entry,  differ  as  widely 
in  their  nature,  character,  and  incidents,  as 
does  that  of  actual  possession  from  con- 
structive possession  acquired  by  any  other 
means.  None  of  those  cases  [see  par.  12, 
this  note]  hold  that  constructive  posses- 
sion of  one  portion  amounts  to  same  thing, 
for  all  purposes, — though  It  may  for  certain 
purposes, —  as  actual  possession;  not  that 
effect  of  entry  under  deed  extends  actual 
possession,  by  construction  of  law,  beyond 
its  real  limits.  To  hold  that  entry  under 
color  of  title  by  deed  extends  actual  posses- 
sion to  limits  of  entire  tract  would  be  to 
assign  to  him  a  better  position,  in  some 
respects,  as  claimant  of  land  of  which  he 
has  in  fact  no  title  than  owner  in  fee  has, 
who  Is  deemed  to  be  in  constructive  posses- 
sion, bemuse  of  his  title." — Davis  v.  Perley, 
30  Cal.   630,  639. 


14.  Color  of  title— Constrictive  posses- 
sion.— Color  of  title  gives  constructive  pos- 
session.— See,  post,  5  323,  subd.  4  and  note. 

16.  Same— Same— As  to  constructive  pos- 
session generally* — See,  ante,  9  821,  note 
pars.,  74-81;  post,  {328,  subd.  4  and  note. 

10,  Same— As  to  what  constitutes  "Pa- 
per  title." — What  constitutes  color  of  title 
is  question  upon  which  decisions  are  by  no 
means  harmonious.  Some  of  the  courts 
holding  that  party  must  have  "paper  title" 
to  constitute  possession  under  color  of  title. 
— Hamilton  v.  Wright,  80  Iowa  486. 

17.  But  it  is  thought  that  true  doctrine 
of  "color  of  title"  is  that  which  in  appear- 
ance is  title,  but  which  in  reality  Is  no  title. 
— Wilson  v.  Atkinson,  77  Cal.  485,  489,  11 
Am.  St.  Bep.  299,  20  Pac.  66.  See  Wright  v. 
Mattison,  59  U.  S.  (18  How.)  50,  54,  15  L.  ed. 
280. 

18.  Color  of  title  is  anything  in  writing 
purporting  to  convey  title  to  land,  which  de- 
fines extent  of  claim,  it  being  immaterial 
how  defective  or  imperfect  writing  may  be, 
so  that  it  is  sign,  semblance,  or  color  of 
title. — Veal  v.  Robinson,  70  Ga.  809,  816. 

19.  "Any  instrument  having  grantor  or 
grantee,  and  containing  description  of  lands 
intended  to  be  conveyed,  and  apt  words  for 
their  conveyance,  gives  color  of  title  to  the 
lands  described.  Such  instrument  purports 
to  be  conveyance  of  title;  It  passes  only 
color  or  semblance  of  title.  It  makes  no 
difference  whether  instrument  falls  to  pass 
absolute  title,  because  grantor  had  none  to 
convey,  or  had  no  authority  in  law  or  in 
fact  to  convey  one,  or  whether  such  want 
of  authority  appears  on  face  of  instrument 
or  aliunde.  The  Instrument  falls  to  pass 
absolute  title,  for  reason  that  grantor  was 
not  possessed  of  some  one  or  more  of  these 
requisites,  and  therefore  it  gives  semblance 
or  color  only  of  what  its  effect  would  be  if 
they  were  not  wanting." — Wilson  v.  Atkin- 
son, 77  Cal.  485,  489,  11  Am.  St.  Rep.  299,  20 
Pac.  66. 


M. 


20.  Same— Essentials  of  color  of  tltli 

One  of  the  very  essentials  of  color  of  title 
is  that  it  shall  be  raised  by  an  instrument 
which  appears  to  convey  title,  but  in  reality 
conveys  none;  and  It  would  seem  almost 
ridiculous  that  it  could  be  of  any  sort  of 
importance,  for  purpose  of  acquiring  title 
under  such  conveyance,  whether  grantee 
acted  in  good  faith  in  obtaining  it  or  not" — 
Packard  v.  Moss,  68  Cal.  123,  127,  8  Pac.  818. 

As  to  good  faith  being  requisite  in  this 
state,  see  pars.  29,  48,  this  note. 

21.  Same— Requisites    In    deed*    etc. — To 

give  color  of  title,  conveyance  must  be  in 
good  form,  contain  description  of  property, 
profess  to  convey  title,  and  be  duly  exe- 
cuted.— See  Packard  v.  Moss,  68  Cal.  123, 
127,  8  Pac.  818;  La  Frombois  v.  Jackson 
ex  dem.  Smith,  8  Cow.  (N.  Y.)  589. 

22.  Where  one  claims  under  deed  as  color 
of  title,  description  in  deed  must  include 
land  in  controversy. — Jackson  ex  dem.  Oilll- 
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land  v.  Woodruff,  1  Cow.  (N.  T.)  286,  18  Am. 
Dec.  525. 

23.  Containing-  these  elements,  It  will 
five  color  of  title,  although  In  fact  invalid 
and  insufficient  to  pass  title,  or  actually 
void  or  voidable. — Packard  v.  Moss,  68  Cal. 
123,  127,  8  Pac.  818.  See  Murray  v.  Shank- 
lin,  4  Dev.  A  B.  (20  N.  C.)  289;  Ewing  v. 
Burnet,  86  U.  S.  (11  Pet)  41,  9  L.  ed.  624. 


24.  Same  —  Same  —  Deed  invalid— It  la 
suflclent  if  deed  under  which  adverse  pos- 
sessor enters  purports  upon  its  face  to  con- 
vey lands  in  question,  and  describes  them 
with  such  deflniteness  that  they  can  be 
easily  identified,  although  in  fact  it  is  in- 
valid and  insufficient  to  pass  title  or  is 
voidable,  as  deed  from  an  infant,  or  from 
an  officer  who  had  no  authority  in  fact 
to  convey  the  land;  or  although  such  au- 
thority, if  he  had  any,  is  not  shown;  or 
although  made  under  sale  which  was  sub- 
sequently invalidated  by  Individual  or  ju- 
dicial action.  So,  tax-collector's  deed, 
paper  purporting  to  be  a  will,  deed  from, 
mortgagee,  or  unrecorded  deed,  is  good 
color  of  title. — Packard  v.  Johnson,  2  Cal. 
Unrep.  366,  4  Pac.  682. 

28.  Entry  ander  color  of  title— As  to  gen- 
erally.— Entry  under  color  of  title  is  an  en- 
try in  good  faith  (see  par.  29,  this  note), 
under  any  sufficient  written  instrument  or 
decree  or  judgment  of  court  (see  pars.  28- 
30,  this  note),  and  purporting  to  convey 
them,  whether  effectual  for  that  purpose  or 
not  (see  par.  24,  this  note),  such  contract 
of  sale  and  purchase  (see  pars.  33-36.  this 
note),  declaratory  statement  (see  par.  37, 
this  note),  deed  of  person  claiming  to  own 
premises  (see  pars.  41-48,  this  note),  guard- 
ian's (see  par.  49,  this  note)  or  sheriff's 
deed  (see  pars.  61-56,  this  note),  quit-claim 
deed  (see  par.  60,  this  note),  swamp-land 
certificate  (see  pars.  62,  this  note),  tax- 
deed  (see  para,  66-58,  this  note),  and  the 
like. 

26.  Where  defendant  entered  Into  and 
upon,  and  took  actual  and  exclusive  posses- 
sion and  occupation  of  land  under  claim 
of  title  exclusive  of  every  other  right,  and 
in  good  faith  founded  such  claim  upon 
written  instrument  as  being  a  conveyance 
of  said  lands  and  premises  and  whole 
thereof,  and  claimed  to  own  and  hold  the 
same  and  every  part  thereof  as  his  own  ex- 
clusively, and  thereafter  maintained  and 
held  actual,  open,  notorious,  peaceable,  ex- 
clusive, continuous  and  adverse  possession 
and  occupancy  thereof  for  more  than  five 
years,  this  is  absolute  possession  within 
meaning  of  above  section. — Spect  v.  Hagar, 
65  Cal.  443,  445,  4  Pac.  419. 

27.  Sine— Doevment  not  void  on  Ita  face, 

and  party  entering  under  it  believing  in 
good  faith  that  by  and  through  it  he  ac- 
quires an  interest  under  it,  will  support 
possession  under  color  of  title. — Webber  v. 
Clarke,  74  CaL  11,  16,  15  Pac.  481.  See 
Walsh  v.  Hill,  88  Cal.  487,  488;  Cannon  v. 
C.  C.  P.— 26  401 


Union  L.  Co.,  88  Cal.  672,  674;  Wolfskill  v. 
Malajowlch.  39  Cal.  276,  281. 

Aa  to  tax-deed  void  on  Its  face,  see  par. 
68,  this  note. 

28.  Same— Same — Actual  knowledge  that 
Instrument  la  void  under  which  entry  is 
made  and  possession  held  will  vitiate  claim. 
— Wilson  v.  Atkinson,  77  Cal.  485,  11  Am.  St. 
Rep.  299,  20  Pac.  66. 

29.  Same — Good    faith    In    the    occupant 

and  an  actual  belief  that  he  has  good  right 
to  the  premises,  and  with  intention  of  hold- 
ing them  as  against  all  the  world,  is  neces- 
sary to  constitute  occupancy  under  color  of 
title. — McCracken  v.  San  Francisco,  16  Cal. 

591,  636;  Cannon  v.  Union  L.  Co.,  38  Cal.  672, 
675,  676   (Crockett,  J.t  concur,  op.). 

See  par.  48,  this  note. 

80.  Same— Public  lands  need  not  be  held 
under  color  of  title  to  constitute  adverse 
possession  to  the  particular  claim  of  an- 
other therein. — Page  v.  Fowler,  28  Cal.  605. 

SI.  Entry  not  under  written  Instrument 
— A»  to  generally. — See,  post,  §  325  and  note. 

82.  Section,  applied,  cited,  construed,  re. 
f erred  to  in:  Pacific  Mut.  L.  Ins.  Co.  v. 
Stroup,  63  Cal.  150,  153  (applied  by  court); 
Unger  v.  Mooney,  68  Cal.  586,  595,  49  Am. 
Rep.  100  (cited  by  court  in  discussion  of  ele- 
ments of  adverse  possession);  Spect  v.  Ha- 
gar, 65  Cal.  443,  444,  445,  4  Pac.  419  (cited 
by  court  as  conclusive  under  finding);  Mc- 
Neil v.  First  Congregational  Soc,  66  Cal. 
105,  111,  4  Pac.  1096  (pleaded;  not  sus- 
tained); Oakland  Gas  L.  Co.  v.  Dameron, 
67  Cal.  663,  8  Pac.  595  (pleaded;  not  sus- 
tained);   Wilson   v.    Atkinson,    68    Cal.    590, 

592,  10  Pac.  203  (cited  by  McKee,  J.,  in  dis. 
op.);  Warder  v.  Bnslen,  73  Cal.  291,  294,  14 
Pac.  874  (bar  under  found  by  trial  court; 
reversed);  Webber  v.  Clarke,  74  Cal.  11,  *6, 
15  Pac.  431  (cited  by  court  as  embodying 
rule  as  to  entry  upon  a  part  of  a  tract  un- 
der color  of  title);  Wilson  v.  Atkinson.  77 
Cal.  485,  487,  11  Am.  St.  Rep.  299,  20  Pac. 
66  (cited  by  court);  Christy  v.  Spring  Val- 
ley Water  Works,  84  Cal.  541,  543,  24  Pac. 
307  (pleaded,  trial  court  failed  to  find  on; 
reversed);  Roach  v.  CarafTa,  85  Cal.  436. 
443,  25  Pac.  22  (a  ground  of  motion  for 
nonsuit  at  close  of  plaintiff's  case;  denial 
affirmed);  Watson  v.  Sutro,  86  Cal.  500,  529, 
24  Pac.  172,  25  Id.  64  (pleaded  as  bar;  dis- 
allowed because  there  had  been  no  adverse 
possession);  Kockemann  v.  Bickel,  92  Cal. 
665,  667,  668,  28  Pac.  686  (evidence  declared 
to  make  prima  facie  defense  under);  Christy 
v.  Spring  Valley  Water  Works,  97  Cal.  21, 
26,  31  Pac.  1110  (effect  of  provision  of  sec- 
tion discussed);  Labory  v.  Orphan  Asylum 
of  Los  Angeles,  97  Cal.  270,  273,  32  Pac.  231 
(plea  of  disallowed);  McCormick  v.  Sutton, 
97  Cal.  873,  378,  32  Pac.  444  (pleaded;  not 
sustained);  Southern  Pac.  R.  Co.  v.  Whit- 
aker,  109  Cal.  268,  269,  41  Pac.  1083  (pleaded 
with  other  sections;  sustained);  Standard 
Quicksilver  Co.  v.  Habishaw,  132  Cal.  115, 
123,  64  Pac.  118  (pleaded;  not  sustained, — 
see  par.  56,  this  note);  Allen  v.  McKay,  139 
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Cal.  94,  102,  72  Pac.  713  (instruction  suffi- 
ciently covered);  Montecito  Valley  W.  Co. 
v.  Santa  Barbara,  144  Cal.  578,  596,  77  Pac. 
1113  (construed  and  applied  in  connection 
with  section  324,  post). 

II.      WHAT    INSTRUMENTS    IN   WRITING, 
ETC.,  SUFFICIENT. 

33.     Contract   of   purchase— In   general.— 

Where  person  goes  into  possession  of  land 
under  written  contract  to  convey  the  land, 
and  thereafter  retains  possession  and  exer- 
cises acts  of  ownership  and  control  over 
same,  on  subsequent  execution  of  convey- 
ance, deed  relates  back  to  date  of  contract 
and  conveys  absolute  title,  under  sections 
323  and  326,  post,  notwithstanding  fact  that 
grantor,  subject  to  contract  and  before 
conveyance,  mortgaged  premises  by  abso- 
lute deed  to  third  party. — Pacific  Mutual  L. 
Ins.  Co.  v.  Stroup,  63  Cal.  150,  163.  See  Ar- 
rington  v.  Liscom,  34  Cal.  365,  94  Am.  Dec. 
722;  Cannon  v.  Stockmon,  36  Cal.  535,  95 
Am.  Dec.  205;  McManus  v.  O'Sullivan,  48 
Cal.  7;  Morris  v.  DeCelis,  61  Cal.  56.* 

34.  The  vendee's  actual  possession  of 
land  and  exercise  of  usual  acts  of  owner- 
ship and  dominion  over  it  by  him  operated 
in  law  as  constructive  notice  to  all  the 
world  of  claim  of  title  under  which  he  held 
possession,  although  his  contract  was  not 
recorded. — See  Dutton  v.  Warschauer,  21 
Cal.  609,  611,  82  Am.  Dec.  765;  Talbert  v. 
Singleton,  42  Cal.  390,  395;  Moss  v.  Atkin- 
son, 44  Cal.  3;  Thompson  v.  Pioche,  44  Cal. 
508;  Pacific  Mutual  L.  Ins.  Co.  v.  Stroup,  63 
Cal.  150,  152. 

35.  Where  person  In  possession  as  in- 
truder is  permitted  to  remain  in  possession 
under  written  contract  of  sale  and  purchase, 
nature  of  his  possession  is  thereafter 
changed  to  holding  under  claim  and  color 
of  title. — Love  v.  Watklns,  40  Cal.  647,  563, 
6  Am.  Rep.   624. 

36,  Same— Executory  contract*  consider- 
ation being  paid,  is  sufficient  basis  of  claim 
under  color  of  title. — La  Frombois  v.  Jack- 
son ex  dem.  Smith,  8  Cow.  (N.  Y.)  589.  See 
Spect  v.  Hagar,  65  Cal.  443,  4  Pac.  419. 

87.  Declaratory  statement  of  intention 
to  pre-empt  may  be  shown  to  establish  ad- 
verse possession,  where  accompanied  with 
proof  that  occupant  has  qualifications  of 
pre-emptor. — Page  v.  Fowler,  28  Cal.  605. 

38.  "Decree  or  Judgment  of  competent 
court**  mentioned  In  above  section,  is  decree 
or  judgment  adjudging  that  party,  or  his 
grantor,  was  owner  or  seized  of  some  es- 
tate in  the  lands.  One  who  enters  in  good 
faith  under  such  decree,  like  one  who  en- 
ters under  conveyance  purporting  to  convey 
fee.  and  who  continues  in  adverse  posses- 
sion (evidenced  by  acts  mentioned  in  sec- 
tion 323.  post)  for  period  of  five  years,  may 
claim  benefit  of  statute. — Packard  v.  John- 
son, 2  Cal.  Unrep.  865,  4  Pac.  632. 

39.  Deed-— Executed  by  order  of  coart  of 
competent  Jurisdiction  gives  color  of  title, 
whether     title     good    or     not. — Gregory     v. 
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Haynes,  13  Cal.  591,  595.  See  Jackson  ex 
dem.  Seelye  v.  Morse,  16  John.  (N.  Y.)  197,  8 
Am.  Dec.  306. 

40.  Same — Founded  upon  void  or  voidable 
decree  in  chancery  gives  color  of  title. — 
Whiteside  v.  Singleton,  19  Tenn.  (1  Meigs) 
207. 

41.  Same — Purporting  to  convey— Valid- 
ity Immaterial. — A  deed  which  gives  color 
of  title  simply  measures  and  fixes  limit,  ex- 
tent of  wrongful  possession,  and  while  it 
continues  wrongful  may  be  used  against 
wrongdoer  as  evidence  of  extent  of  his 
wrongful  possession;  when  by  five  years* 
acquiescence  wrongful  acts  of  possession 
come  to  be  recognized  as  lawful,  deed  which 
fixed  extent  of  wrong  stands  as  landmark 
to  bound  right  acquired.— Packard  v.  Moss, 
68  Cal.  123,  127,  128,  8  Pac.  818. 

42.  Deed   purporting  to  convey   title,  no 

matter  on  what  founded,  is  color  of  title. 

Packard  v.  Moss,  68  Cal.  123,  128,  8  Pac.  818. 
III.  Dickenson  v.  Breeden,  30  111.  279.  Miss. 
Hanna  v.  Renfro,  32  Miss.  125.  Fed.  Lea  v. 
Polk  Co.  C.  Co.,  62  U.  S.  (21  How.)  498,  16 
L.  ed.  203. 

43.  Same — Same — Deed  from  one  bavins 
no  title  gives  color  of  title,  where  accepted 
and  entered  under  in  good  faith. — Ga.  Mc- 
Mullin  v.  Erwin,  58  Ga.  427.  111.  Brooks  v. 
Bruyn,  18  111.  539;  Prettyman  v.  Wilkey,  19 
111.  241.  Me.  Proprietors  Kennebec  Purchase 
v.  Laboree,  2  Me.  (2  Greenlf.)  275,  11  Am. 
Dec.  79. 

44.  Same — Same — Deed  by  partner*  to  co- 
partner of  lands  copartnership  is  already 
in  possession  of  does  not  carry  color  of 
title  within  meaning  of  above- section;  such 
conveyance  did  not  change  nature  of  pos- 
session of  copartnership.— Allen  v.  McKay 
139-  Cal.  94,  72  Pac.  713. 

4R.  Same — Same— Deed  by  one  tenant  in 
common  to  another  tenant  In  common,  pur- 
porting to  convey  entire  tract,  gives  color 
of  title,  and  possession  thereunder  is  ad- 
verse to  other  tenant.— Packard  v.  Moss  68 
Cal.  123,  127.  8  Pac.  818;  Spect  v.  Hagar!  65 

Cal.  443,  4  Pac.  419. 

■ 

40.  Same— Same— Deed  void  for  uncer- 
tainty of  description  gives  color  of  title  to 
one  occupying  under  it  on  good  faith  — 
Tryon   v.  Huntoon,   67  Cal.   325,   328,  7   Pac. 

741. 

47.  Same— Same— Deed  fraudulently  ob- 
tained by  party  is  not  available  as  the 
foundation  for  adverse  possession  under 
color  of  title,  because  party  setting  up  ad- 
verse  possession   must   have    entered    bona 

?£e,7^2?*«°.n  v-  Peru  L  Co'  9  Wend- 

(N.  T.)    511,  512. 

48.  Same— Same— Good  faith  !•  required 
—As  to  generally.— See  pars.  28,  29,  48,  this 
note;  also,  ante,  §  321,  note  par.  35. 

4».  Same  — Of  guardian.— A  guardian's 
deed,  executed  by  guardian  appointed  in 
another  state,  but  not  appointed  guardian 
of  his  person  and  property  in  this  state  of 
lands   lying   in    this   state,   is   not   sufficient 
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on  which  to  found  adverse  possession  under 
color  of  title. — McNeil  v.  First  Congrega- 
tional Soc.  66  Cal.#105,  110,  4  Pac.  1096. 

50.  Same  — Of  quitclaim. — A  quitclaim 
deed  of  all  grantor's  interest  under  tax- 
collector's  deed*  is  sufficient  to  give  color 
of  title,  although  collector's  deed  conveyed 
no  interest. — Minot  v.  Brooks,  16  N.  H.  374. 

51.  Same— Of  sheriff. — One  who  entered 
in  good  faith  under  sheriff's  deed  not  void 
upon  its  face,  which  was  made  in  pursuance 
of  judgment  of  superior  court,  and  is  reg- 
ular in  form,  enters  under  color  of  title.— 
Webber  v.  Clarke,  74  Cal.  11,  16,  16  Pac. 
431. 

62.  Same— Same— Given  under  judgment, 
regular  on  Its  face,  is  color  of  title  within 
this  statute. — Webber  v.  Clarke,  74  Cal.  11, 
16,  15  Pac.  431;  Packard  v.  Moss,  68  Cal. 
123,  127,  8  Pac.  818;  Russell  v.  Harris,  38 
Cal.  426,  99  Am.  Dec.  421;  Jones  v.  Gillis, 
45  Cal.  641,  543;  Gregory  v.  Haynes,  13  Cal. 
591,  595. 

53.  Same— Same— Not  void  on  Ita  face, 
made  in  pursuance  of  judgment  of  superior 
court,  regular  in  form,  will  support  claim  to 
possession  under  color  of  title,  where  entry 
was  in  good  faith  under  the  deed. — Webber 
v.  Clarke,  74  Cal.  11,  15  Pac.  431.  See  Rus- 
sell v.  Harris,  38  Cal.  426,  427,  99  Am.  Dec. 
421;  Packard  v.  Moss,  68  Cal.  123,  127,  8 
Pac.  818. 

54.  Same  —  Same  —  Under  void  Judgment 

may  give  color  of  title. — Packard  v.  John- 
son, 2  Cal.  U n rep.  365,  4  Pac.  632;  Packard 
v.  Moss,  68  Cal.  123,  8  Pac.  818,  4  Pac.  638. 

56.  Same — Same— Without  proof  of  Judg- 
ment and  execution  is  sufficient  to  give  color 
of  title. — La  Frombois  v.  Jackson  ex  dem. 
Smith,  8  Cow.  (N.  T.)  589. 

56.  Same— Tax-deed— Invalid  mm  convey- 
ance of  title  is  sufficient  to  give  color  of 
title. — Kockemann  v.  Bickel,  92  Cal.  665,  667, 
28  Pac.  686.  See  Wilson  v.  Atkinson,  77  Cal. 
486,  11  Am.  St  Rep.  299,  20  Pac.  66. 

67.    Same  —  Same  —  Possession   under   by 

plaintiff  and  his  grantors  based  upon  a 
claim  of  title,  and  control  over  the  prop- 
erty, based  upon  such  tax-deed,  is  founded 
upon  an  instrument  in  writing  within  the 
provisions  of  above  section,  as  being  a  con- 
veyance of  the  property,  is  sufficient  to 
constitute  adverse  possession,  and  when 
maintained  for  the  statutory  period  is  a 
complete  bar  to  the  recovery  of  the  posses- 
sion of  the  land. — Godrich  v.  Mortimer, 
—  Cal.  App.  — .  186  Pac.  844,  following 
Lockermann  v.  Bickel,  92  Cal.  665,  28  Pac. 
686;  Cousino  v.  Western  Shore  Lumber  Co., 
179  Cal.  1,  175  Pac.  406.  See  Modine  v.  La- 
balg,  —  Cal.  App.  — ,  186  Pac.  1047. 

58.     Same  —  Same  —  Void    on    Its    face    Is 

written  instrument  within  meaning  of  this 
section  of  statute  of  limitations. — Wilson  v. 
Atkinson,  77  Cal.  485.  11  Am.  St.  Rep.  299,  20 
Pac.  66.  See  Ala.  Pugh  v.  Toungblood,  69 
Ala.  296;  Stovall  v.  Fowler,  72  Ala.  77.  111. 
Dalton  v.  Lucas,  63  111.  337.  Neb.  Gatllng  v. 
Lane,  17  Neb.  77,  80,  22  N.  W.  227,  453.    Wis. 


463 


Oconto  Co.  v.  Jerrard,  46  Wis.  317,  50  N.  W. 
591;  McMillan  v.  Wehle,  55  Wis.  685,  693,  13 
N.  W.  694.  Fed.  Pillow  v.  Roberts,  54  U.  S. 
(13  How.)  472,  476,  14  L.  ed.  228;  Lefflngwell 
v.  Warren,  67  U.  S.  (2  Black)  699,  17  L.  ed. 
261. 

See,  post,  9  323,  note  par.  14. 

59.  Same— Tax-sale— Conveyance  before 
deed. — A  tax-sale  having  been  made,  but  no 
deed  yet  issued  to  the  purchaser,  latter  con- 
veyed to  another  by  deed  of  conveyance,  and 
such  other  went  into  possession  of  the 
premises  thereunder;  conveyance  was  held 
to  be  sufficient  to  bring  grantee  within  pro- 
visions of  section  823,  post. — Millett  v.  Lag- 
omarsino,  107  Cal.  102,  106,  40  Pac.  25.  See 
Packard  v.  Moss,  68  Cal.  123,  8  Pac.  818,  4 
Pac.  638;  Wilson  v.  Atkinson,  77  Cal.  485, 
11  Am.  St.  Rep.  299,  20  Pac.  66. 

00.  Notice  of  location  of  mining  claim— 
Whether  "written  Instrument"  within  the 
meaning  of  this  section,  where  made  by 
defendants,  as  trespassers  upon  lands,  title 
to  which  had  passed  to  individual  owner- 
ship raised,  but  not  decided. — McCormlck  v. 
Sutton,  97  Cal.  373,  378,  32  Pac.  444;  Stand- 
ard Quicksilver  Co.  v.  Habishaw,  132  Cal. 
116,  123,  64  Pac.  113. 

61.  Purchaser  at  executor's  sale  under 
vclll  —  Unconfirmed. — The  purchaser  at  an 
unconfirmed  sale  under  a  will,  made  by  the 
executors,  can  not  claim  title  by  adverse 
possession,  when  it  appears  that  before  the 
lapse  of  Ave  years  he  conveyed  to  other  per- 
sons, who  brought  suit  to  quiet  title,  and 
reconveyed  to  such  purchaser  while  the 
suit  was  pending.  The  period  of  litigation 
was  not  the  peaceable  possession  contem- 
plated and  required  by  the  statute. — Estate 
of  Richards,  154  Cal.  488,   98  Pac.  528. 

See,  ante,  9  321  and  note. 

62.  Svramp-land  certificate  —  Where  en- 
try Is  made  under  it  in  good  faith,  gives 
color  of  title,  and  entry  is  under  color  of 
title. — Goodwin  v.  McCabe.  76  Cal.  584,  17 
Pac.  705. 

68.     Void      Instrument  —  Void      Judgment, 

sale,  and  deed  to  mining  claim,  latter  as- 
signed to  defendant,  is  not  admissible  in 
evidence  to  establish  adverse  possession 
under  color  of  title,  because  such  assignee 
did  not  enter  under  deed  or  conveyance,  but 
under  Instrument  only  purporting  to  assign 
one's  right,  title,  and  Interest  in  and  to  con. 
stable's  deed. — King  v.  Randlett,  33  Cal. 
318.  321. 

64.  Same— Void  deed  can  not  give  color 
of  title. — Bernal  v.  Gleim,  83   Cal.   668,   676. 

65.  This  doctrine  is  not  in  harmony  with 
decisions  in  this  state  (see  pars.  60,  61,  this 
note)  or  in  other  states. — See  III.  Brooks  v. 
Bruyn,  35  111.  892,  394.  N.  C.  Tate  v.  South- 
ard, 3  Hawks  119,  14  Am.  Dec.  578.  Wis. 
Lindsay  v.  Fay,  25  Wis.  460.  Fed.  Ewing  v. 
Burnet,  36  U.  S.  (11  Pet.)  41,  54,  9  L.  ed.  624; 
Pillow  v.  Roberts,  54  U.  S.  (18  How.)  472, 
14  L.  ed.  228. 

66.  Same — Void  sheriff's  deed. — Sheriff's 
deed,   executed  before  expiration   of  period 
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allowed  for  redemption,  is  void  on  Its  face, 
and  does  not  constitute  color  of  title.— 
Bernal  v.  Gleim,  33  Cal.  668,  676. 

87.  Criticised  and  declared  not  supported 
by  authorities  cited,  in  Packard  v.  John- 
son, 2  Cal.  Unrep.  366,  4  Pac.  632,  635. 

68.  Same — Void  tax-deed — As  to  feder- 
ally.— A  tax-deed  void  on  its  face  where  it 
contains  recital  that  land  was  "assessed  to 
unknown  owners,  and  to  all  owners  and 
claimants  known  and  unknown." — Grimm  v. 
O'Connell,  54  Cal.  622;  Hearst  v.  Egglestone, 
56  Cal.  365;  Wilson  v.  Atkinson,  68  Cal.  590, 
10  Pac.  203;  Wilson  v.  Atkinson,  77  Cal.  485, 
487,  11  Am.  St.  Rep.  299,  20  Pac.  66. 

69.  Sufficient  to  give  color  of  title,  under 
which  claimant  In  good  faith  may  found  ad- 
verse possession. — Wilson  v.  Atkinson,  77 
Cal.  486,  487,  11  Am.  St.  Rep.  299,  20  Pac.  66. 

70.  "Deed  In  question  was  written  instru- 
ment purporting  to  convey  real  estate  in 
controversy  by  proper  description.  It  is 
properly  executed,  and  there  is  evidence 
tending  to  show  that  defendant  and  her 
grantor  claimed  title  under  it  as  being  con- 
veyance of  the  property.  In  some  of  cases 
it  Is  said  that  conveyance  must  be  good  in 
form,  contain  description  of  and  profess  to 
convey  the  property,  and  that  containing 
the  requirements  It  will  give  color  of  title, 
although  in  fact  invalid  and  insufficient  to 
pass  title,  or  actually  void  or  voidable." — 
Wilson  v.  Atkinson,  77  Cal.  485,  487,  11  Am. 
St.  Rep.  299,  20  Pac.  66.  See  Packard  v. 
Moss,  68  Cal.  123,  127,  8  Pac.  818,  4  Id.  638; 
Reynolds   v.   Lincoln,   73   Cal.    191,    14   Pac. 


674;  Silvarer  v.  Hansen,  77  Cal.  579,  20  Pac. 
186;  Kockeraann  v.  Bickel,  92  Cal.  665,  28 
Pac.  686;  Murray  v.  Shaqklin,  4  Dev.  &  B. 
(20  N.  C.)  289;  Ewing  v.  Burnet,  36  U.  S. 
(11  Pet.)   41,  9  L.  ed.  624. 

71.  Same— Same— As  to  prior  to  amend- 
■teat  of  1878  to  section  825,  post,  where  one 
in  good  faith  entered  into  possession  of  land 
under  void  tax-deed,  claiming  title  thereto, 
and  under  such  claim  of  title  openly,  noto- 
riously, and  visibly  maintained  adverse  pos- 
session thereof  for  five  years,  acquired 
absolute  title  to  the  land  by  adverse  pos- 
session.— Reynolds  v.  Lincoln,  73  Cal.  191, 
14  Pac.  674. 

72.  Same  — Same  — A«  evidence — A  void 
tax-deed  was  claimed  to  be  admissible  to 
show  that  defendant  entered  under  written 
instrument,  in  support  of  his  prescriptive 
title,  under  rule  in  Millett  v.  Lagomarsino, 
107  Cal.  102,  106,  40  Pac.  25.  The  court  say: 
"While  no  part  of  proof  of  adverse  title, 
deed  was  admissible  to  bring  plaintiff 
within  provisions  of  section  323  of  the  Code 
of  Civil  Procedure." — Simmons  v.  McCarthy, 
128  Cal.  465,  458,  60  Pac.  1037. 

78.  Same— Same— Same— Inadmissible  in 
evidence  to  extend  possession. — A  void  tax- 
deed  Issued  to  defendant's  grantor,  inad- 
missible in  evidence  to  extend  limits  of  ad- 
verse possession,  where  there  is  evidence  or 
offer  to  show  that  either  defendant  or  his 
grantor  entered  under  tax-deed,  or  con- 
tinued to  hold  possession  thereunder. — Wil- 
son v.  Atkinson,  68  Cal.  590,  10  Pac.  203 
(McKee,  J.,  dissenting). 


§  323.  WHAT  CONSTITUTES  ADVERSE  POSSESSION  UNDER  WRIT- 
TEN INSTRUMENT  OR  JUDGMENT.  For  the  purpose  of  constituting  an 
adverse  possession  by  any  person  claiming  a  title  founded  upon  a  written 
instrument,  or  a  judgment  or  decree,  land  is  deemed  to  have  been  possessed 
and  occupied  in  the  following  cases : 

1.  "Where  it  has  been  usually  cultivated  or  improved ; 

2.  Where  it  has  been  protected  by  a  substantial  inclosure ; 

3.  Where,  although  not  inclosed,  it  has  been  used  for  the  supply  of  fuel,  or 
of  fencing  timber  for  the  purposes  of  husbandry,  or  for  pasturage,  or  for  the 
ordinary  use  of  the  occupant ; 

4.  Where  a  known  farm  or  single  lot  has  been  partly  improved,  the  portion 
of  such  farm  or  lot  that  may  have  been  left  not  cleared,  or  not  inclosed  accord- 
ing to  the  usual  course  and  custom  of  the  adjoining  country,  shall  be  deemed 
to  have  been  occupied  for  the  same  length  of  time  as  the  part  improved  and 

cultivated. 

History:   Enacted  March  11,  1872. 


ADVERSE  POSSESSION  UNDER  WRIT- 
TEN INSTRUMENT. 
L  In  General,  1-22. 
IL  Subdivision  1 — Cultivation  ob  Improve- 


IV.  Subdivision  3— Use  fob  Fuel,  Fencing- 
Timber,  Husbandry,  etc.,  37-47. 

V.  Subdivision  4  —  Portion  Improved  and 
Portion  Not  Improved  or  Inclosed. 
48-76.  ' 


ment,  23,  24. 
HI.  Subdivision  2  —  Protection  by  Inolo-     *•  *n  General. 

sure,  25-36.  1.  As  to  construction  of  lection. 
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2.  Adverse  possession — Acts  constituting. 

3.  Same — Continuous    personal    presence 

on  the  property. 

4.  Same — Mere  knowledge   of   defect  in 

title. 

5.  Same — Mere  offer  to  purchase  claim. 

6.  Same— Rule  against  "tacking." 

7.  Same— Title  by— Proof  required. 

8.  Same— Same — Under    written    instru- 

ment— Evidence. 

9.  Character  of  possession  —  Can  not  be 

changed. 

10.  Decree  of  distribution— Admissible  as 

evidence  to  show  adverse  possession. 

11.  Deed  and  distribution. 

12, 13.  Evidence  to  establish — In  general. 

14.  Same — Void  tax-deed. 

15.  Evidence  to  establish  constructive  pos- 

session. 

16.  Grantor  taking  possession— Effect. 

17.  Homestead— Deed  from  wife. 

18.  Same— Extinguished   by   adverse  pos- 

session. 

19.  Inclosure— Not  necessary,  when. 
20,21.  Pleading  section— Not  necessary. 

22.  Residence — Not  necessary. 

IL  Subdivision  1— Cultivation  or  Improve- 
ment. 

23.  "Cultivation    and     improvement ' '  — 

Grading  and  filling  lot. 

24.  Planting  land  to  grain  and  orchard — 

Renting  for  camp-ground. 

m.  Subdivision  2  —  Protection  by  Inclo- 
sure. 
25,  26.  Inclosure — Not  necessary,  when. 
27, 28.  Same — As  to  what  sufficient. 

29.  Same — Same— r What  constitutes  sub- 
stantial fence. 
30,31.  Same — Natural  barriers. 

32.  Inclosure  without  occupation  or  culti- 

vation— In  general. 

33.  Same — Possessio  pedis  —  Necessary  to 

confer  title. 

34.  Same— Same— As  to  possessio  pedis. 

35.  Inclosing  with  other  lands— Of  daim- 

.  ant. 

36.  Same — Of  another. 

IV.  Subdivision  3— Use  for  Fuel,  Fenoing- 

Timbeb,  Husbandry,  Etc. 
37,38.  Adverse  possession  under  written  in- 
strument, etc — As  to  what  consti- 
tutes under  subdivision  3. 

39.  Same — Same — As  to  requirements  un- 

der McEnerney  Act. 

40.  Same— Of  timber  lands,  by  a  lumber 

company. 

41.  Fuel  supply — Cutting  dead  timber. 
42-45.  Grazing  lands — Pasturage. 

46.  Town  lots — Need  not  be  fenced,  when. 

47.  Use  in  ordinary  or  appropriate  way — 

Is  sufficient. 


V.  Subdivision  4  —  Portion  Improved   and 
Portion  Not  Improved  or  Inclosed. 

48.  Constructive  possession — Color  of  title 
gives. 

49-  51.  Same — Actual  possession. 

52-56.  Same  —  Same  —  Doctrine  of  Hicks  v. 
Coleman  and  Ayres  v.  Bensley  lim- 
ited. 

57.  Same — Constructive  possession  follows 

true  title. 

58.  Entry  under  deed   or  written  instru- 

ment, etc. — Necessary. 

59.  Same— Grantee  succeeds  to  actual  pos- 

session of  grantor,  only. 
60,61.  Evidence   necessary   to   establish   con- 
structive possession. 

62.  Intruder  entering  under  color  of  title 

— Upon  unoccupied  lands. 

63.  Same— Same— Public  lands— Construc- 

tive possession  of. 

64.  Same — Keason  for  rule  as  to  construc- 

tive possession. 
65, 66.  What  constitutes  claim  under  color  of 

title — Actual  ouster  of  true  owner. 
67, 68.  Same — Acts  raising  cause  of  action. 
69.  Same — Heir    in   actual   possession    of 

part  of  estate. 
70-72.  What  does  not  constitute  claim  under 

color  of  title — In  general. 
73,74.  Same — Good  faith  necessary  element. 
75,  76.  Same — Where  party  knows  instrument 

to  be  absolutely  void. 
As  to  title  by  adverse  possession  acquired 
by  defendant  In  ejectment  after  Judgment, 
see,  ante,  9  822  and,  post,  9  686,  notes. 

L     IN  GENERAL. 

1,  As  to  construction  of  section. — This 
section  simply  defines  what,  for  purpose  of 
constituting-  adverse  possession,  shall  be 
deemed  possession  by  one  claiming  title 
founded  upon  written  instrument,  etc.  It 
relates  to  character  of  evidence  necessary 
under  given  circumstances  to  sustain  an 
adverse  possession, — relates  to  testimony  by 
which  right  to  possession  under  section 
818,  ante,  may  be  sustained;  but  does  not  in 
itself  define  consequences  to  follow  adverse 
possession.— Hagely  v.  Hagely,  68  Cal.  348, 
852,  9  Pac.  305. 

2.  Adverse  possession— Acts  constituting*. 
—The  doing  of  work  on  or  about  the  land, 
opening  a  street  on  one  side  thereof,  clear- 
ing it  of  incumbent  growth,  leveling  a 
ditch  thereon,  and  the  construction  of  a 
house,  constitute  such  acts  of  possession  as 
if  extending  more  than  five  years  after  pos- 
session taken  by  his  grantors,  sufficiently 
show  title  by  prescription,  as  herein  defined. 

Botsford  v.  Byraud,  148  Cal.  436,  83  Pac. 

1008. 

8.  Same  —  Continuous  personal  presence 
o«  the  property  of  some  person  holding  for 
the  adverse  claimant;  it  is  sufficient  if  it 
is  devoted  to  "the  ordinary  use  of  the  occu- 
pant," where  the  possession  U  under  color 


405 


§823 


ADVERSE    POSSESSION — INSTRUMENT    OR    JUDGMENT 


IPt.  H, 


of  title. — Montgomery  &-M.  Lumber  Co.  v. 
Quimby,  164  Cal.  250,  128  Pac.  402,  citing: 
Stephens  v.  Leach,  19  Pa.  St.  266. 

A*  to  "tacking"  prior  possession,  see  par. 
6,  this  note. 

4.  Same— Mere  knowledge  of  defect  is 
title  In  conveyance  to  claimant  by  adverse 
possession,  is  not  sufficient  to  destroy  the 
adverse  character  of  the  possession. — Mont- 
gomery &  M.  Lumber  Co.  v.  Quimby,  164 
Cal.  250,  128  Pac.  402.  See  Wilkinson  v.  At- 
kinson, 77  Cal.  492,  11  Am.  St  Rep.  299,  20 
Pac.  66;  Silvarer  v.  Hansen,  77  Cal.  582,  20 
Pac.  136;  Hockemann  v.  Blckel,  92  Cal.  667, 
28  Pac.  686;  Millett  v.  Lagomarsino,  107 
Cal.  106,  40  Pac.  25. 

5.  Same— Mere  offer  to  purchase  claim  of 

adverse  party  for  purpose  of  clearing:  title 
to  the  property  does  not  constitute  a  breach 
in  the  continuity  of  possession  required  by 
the  statute. — Montgomery  &  M.  Lumber  Co. 
v.  Quimby,  164  Cal.  260,  128  Pac.  402. 

6.  Same — Rale  aralnst  "tacking."— As  to 

rule  against  "tacking"  possession  of  prior 
title  of  holder  to  establish  adverse  posses- 
sion for  statutory  period. — See,  ante,  9  821, 
note  pars.  6  and  118. 

7.  Same  — Title     by  — Proof     required. — 

Where  title  by  adverse  possession  founded 
upon  a  written  instrument  is  pleaded  in 
defense  of  an  action  in  ejectment,  the  de- 
fendant must  be  permitted  to  prove  the 
character  of  the  instrument  relied  upon, 
and  the  circumstances  of  its  execution  and 
delivery,  and  can  not  be  driven  to  prove 
title  by  adverse  possession  under  the  facts 
prescribed  in  sections  S24  and  325,  post.— 
Cassin  v.  Nicholson,  154  Cal.  505,  98  Pac. 
190. 

A»  to  evidence  necessary  to  establish,  see 

pars.  12-15,  .60  and  61,  this  note. 

8.  Same— Same— Under  written  Instru- 
ment—Evidence. — One  who  alleges  title  by 
adverse  possession  founded  upon  a  written 
instrument,  in  defense  of  an  action  in  eject- 
ment, must  be  permitted  to  prove  the  char- 
acter of  the  instrument  relied  upon,  and  the 
circumstances  of  Its  execution  and  deliv- 
ery, and  the  refusal  of  the  court  to  permit 
such  proof  is  prejudicial  error,  notwith- 
standing the  fact  that  the  testimony  offered 
shows  the  fraud  of  his  vendor,  adjudged 
against  the  defendant  in  a  prior  action  for 
specific  performance,  and  alleged  as  a  sepa- 
rate equitable  defense  in  the  case  at  bar. — 
Casein  v.  Nicholson,  154  Cal.  505,  98  Pac. 
190. 

9.  Character  of  possession— Caa  not  be 
cbi.aared  from  one  in  subordination  to  one 
under  color  of  title  by  partnership  In  pos- 
session under  lease  conveying  to  one  of  co- 
partners by  deed  purporting  to  transfer  ti- 
tle to  land  thus  held. — Allen  v.  McKay,  139 
Cal.  94,  72  Pac.  718. 

10.  Decree  of  distribution— Admlvslble  as 
evidence  to  show  adverse  possession  under 
provisions  of  above  section,  to  show  that 
claimed   title   was   founded   upon   a   written 


instrument,  the  fact  that  the  adverse  pos- 
session was  inaugurated  under  a  tax-deed 
which  was  found  to  be  void. — Mondlne  v. 
Labaig,  —  Cal.  App.  — ,186  Pac.  1047. 

11.  Deed  and  distribution. — One  claiming 
under  a  deed  and  decree  of  distribution  and 
taking  possession  under  such  holds  under 
color  of  title. — Owsley  v.  Matson,  166  Cal. 
401,  404,  104  Pac.  983. 

12.  Evidence   to   establish- In   general.— 

One  entering  under  deed  from  party  in 
possession  purporting  to  convey  premises, 
and  sufficient,  on  its  face  for  that  purpose 
is  significant  circumstance,  being  strong 
evidence  of  adverse  possession,  tending  to 
show  claim  of  ownership  and  possession 
adverse  to  all  the  world. — Andrus  v.  Smith, 
133  Cal.  78,  65  Pac.  320.  See  Unger  v. 
Mooney,  63  Cal.  586,  593,  49  Am.  Rep.  100. 
See  pars.  60,  61,  73,  74,  this  note. 

13.  One  entering  under  conveyance  from 
purchaser  at  tax-sale,  but  to  whom  tax- 
deed  has  not  Issued,  and  retains  property 
adversely  for  five  years,  brings  himself 
within  provisions  of  this  section. — Millett  v. 
Lagomarslno,  107  Cal.  102,  40  Pac.  25. 

See,  ante,  $  322,  note  par.  59. 

14.  Same— Void  tax-deed,  while  no  part 
of  proof  of  adverse  title,  is  admissible  in 
evidence  to  bring  defendant  within  provi- 
sion of  above  section  of  code. — Simmons  v. 
McCarthy,  128  Cal.  455,  458,  60  Pac.  1037. 

See,  ante,  9  822,  note  pars.  68-73. 

15.  Evidence  to  establish  constrictive 
possession— As   to   what   mast   be  shown. — 

See  pars.  48-76,  this  note. 

lt»     Grantor   taking-  possession— Effect. — 

Person  conveying  by  quitclaim  deed,  who 
thereafter  takes  possession  of  property  and 
holds  it  adversely  for  statutory  period, 
under  provision  of  this  section,  becomes 
owner  of  absolute  title. — Baker  v.  Clark.  128 
Cal.  181,  187,  60  Pac.  667. 

See,  ante,  9  318,  note  par.  248. 

17.  Homestead— Deed  from  wife. — Pos- 
session taken  under  deejl  from  a  wife  of 
premises  constituting  a  homestead,  but  of 
which  the  legal  title  stood  in  the  wife,  is 
possession  under  more  than  color  of  title 
and  such  possession  so  taken  may  ripen  Into 
a  title  by  adverse  possession  and  extinguish 
the  homestead. — Donnelly  v.  Tregaskis.  154 
Cal.  261,  264,  97  Pac.  421. 

18.  Same— Extinguished  by  adverse  pos- 
sesnlon  for  the  requisite  time  and  character; 
and  where  a  third  person  enters  into  pos- 
session of  a  homestead  (wife's  declara- 
tion), under  a  deed  from  the  wife,  and  main- 
tains such  possession  for  the  statutory  time 
and  under  statutory  conditions,  it  ripens 
into  a  title  by  adverse  possession,  which  he 
may,  successfully  maintain  against  any 
claim  of  the  husband  as  the  survivor  of  the 
marital  community  under  the  provisions  of 
section  1474,  post,  on  the  ground  that  the 
property  had  never  lost  its  homestead  char- 
acter.— Donnelly  v.  Tregaskis,  154  Cal.  268, 
97  Pac.  421. 
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19.  Inclosure     not  necessary*   when. — As 

to  when  inclosure  is  not  required. — See 
pars.  25-36,  this  note. 

20.  Pleading   section  — Not    necessary. — 

Proper  course  is  to  plead  section  establish- 
ing period  of  limitation,  omitting  all  refer- 
ence to  explanatory  sections.  —  Hagely  v. 
Hagely,  68  Cal.  348,  352,  9  Pac.  305;  Webber 
v.  Clarke,  74  Cal.  11,  17,  15  Pac.  431. 

21.  "It  need  not  be  pleaded,  but  like  pay- 
ment of  taxes  provided  for  by  the  proviso 
to  section  325,  post,  and  any  other  facts 
going1  to  show  an  adverse  holding,  may  be 
given  In  evidence  under  general  plea  by 
reference  to  section  818,"  ante. — Hagely  v. 
Hagely,  68  Cal.  348,  352,  9  Pac.  305. 

22.  Residence  —  Not  necessary.  —  Where 
there  is  subjection  to  the  will  and  domina- 
tion of  claimant,  manifested  in  some  appro- 
priate manner,  residence  upon  property  is 
not  essential. — Barstow  v.  Newman,  34  Cal. 
90,  91;  Goodrich  v.  Van  Landing  ham,  46  Cal. 
601;  Kelly  v.  Mack,  49  Cal.  523,  524;  Webber 
v.  Clarke,  74  Cal.  11,  17,  15  Pac.  431. 

II.    SUBDIVISION    1— CULTIVATION  OR 
IMPROVEMENT. 

23.  "Cultivation  aad  improvemeitw  — 
Grading  and  Ailing  lot. — The  statute  is  not 
to  be  construed  to  require  a  vacant  lot  to 
be  cultivated  or  to  be  improved  except  as 
similar  property  is  customarily  improved, 
and  the  grading  and  Ailing  of  such  lot  is 
within  the  force  of  the  section  even  though 
it  is  neither  inclosed  nor  culitvated. — Ridout 
v.  Covilland,  39  Cal.  App.  417,   179  Cal.  211. 

24.  Planting  land  to  grain  aad  orchard- 
Renting  for  camp-ground. — The  planting  of 
land  to  grain  and  orchard  constituted  ad- 
verse possession  under  the  above  section, 
but  renting  a  part  for  a  camping-ground 
was  not  within  the  statute.  —  Rowley  v. 
Davis,  34  Cal.  App.  184,  167  Pac.  182. 

III.    SUBDIVISION  2— PROTECTION  BY 
INCLOSURE. 

25.  Inclosure— Not  necessary  when  there 
is  subjection  to  will  and  domination  of 
claimant,  manifested  in  some  appropriate 
manner. — Hicks  v.  Coleman,  25  Cal.  122,  132, 
85  Am.  Dec.  103;  McCreery  v.  Everdlng,  44 
Cal.  246,  252;  Sheldon  v.  Mull,  67  Cal.  299, 
300,  7  Pac.  710;  Webber  v.  Clarke,  74  Cal. 
11,  15,  15  Pac.  431;  Andrus  v.  Smith,  183  Cal. 
78,  80,  65  Pac.  320. 

26.  Where  defendant  claimed  by  adverse 
possession  under  a  tax-deed  unimproved 
land,  which  was  uninclosed,  not  bounded 
by  inclosed  property  on  either  side,  over 
which  cattle  of  neighbors  roamed  and 
grazed  at  will,  no  one  residing  upon  any 
part  of  premises,  and  no  improvements  ex- 
cept rude  shed  erected  by  a  lessee  sufficient 
to  shelter  "three  valuable  animals," — pos- 
session was  not  sufficient  under  this  sub- 
division.— De  Frieze  v.  Quint,  94  Cal.  653, 
662,  28  Am.  St.  Rep.  161,  30  Pac.  1. 


27.  Same  —  As  to  what  sufficient. — "The 
possession  fence,  as  it  was  termed,  which 
was  run  around  large  tract,  I  do  not  con- 
sider as  adverse  possession  sufficient  to 
toll  right  of  entry  of  true  owner,  after 
twenty  years.  This  mode  of  taking  posses- 
sion is  too  loose  and  equivocal.  There  must 
be  real  and  substantial  inclosure  and  actual 
occupancy,  possessio  pedis,  which  is  definite, 
positive,  and  notorious,  to  constitute  ad- 
verse possession,  when  that  is  only  defense 
and  is  to  countervail  legal  title." — Chief  Jus- 
tice Kent  in  Jackson  ex  dem.  Hardenberg 
v.  Schoonmaker,  2  John.  (N.  Y.)  230,  234, 
quoted  in  Polack  v.  McGrath,  32  Cal.  15,  20. 

28.  "The  inclosure  which  is  relied  upon 
to  establish  prior  possession  must  be  shown 
to  be  substantial.  Purpose  of  inclosure 
is  to  protect  land;  and  to  be  considered  sub- 
stantial it  must  be  sufficient  to  protect  land 
against  intrusion  of  cattle — not  that  it  must 
be  so  high,  strong,  and  close  as  to  preclude 
possibility  of  its  being  broken,  but  it  should 
be  of  such  strength  as  prudent  farmer  erects 
to  protect  his  growing  crops.  Inclosure 
that  falls  short  of  this  serves  no  other  pur- 
pose than  to  mark  line  of  tract  of  land,  and 
is  of  no  greater  significance  or  value  to 
prove  actual  possession  than  are  corner 
posts  or  blazed  line  trees." — Polack  v.  Mc- 
Grath, 32  Cal.  15,  21,  22.  See  Baldwin  v. 
Simpson,  12  Cal.  660;  Garrison  v.  Samp- 
son, 15  Cal.  98;  Wolf  v.  Baldwin,  19  Cal.  306; 
Hestres  v.  Clements,  21  Cal.  425;  Hutton 
v.  Schumaker,  21  Cal.  453. 

28.  Same— Same— What  constitutes  sub- 
stantial fence  sufficient  within  the  statute. 
— See  Jones  v.  Hodges,  146  Cal.  160,  69  Pac. 
869,  distinguishing  Polack  v.  McGrath,  37 
Cal.  17-22. 

80.     Same— Natural  barriers  may  or  may 

not  be  of  such  character  as  to  serve  as  part 
of  Inclosure  by  which  party  subjects  land 
to  his  dominion  and  control,  and  so  acquired 
possession  of  It.  Whether  they  are  of  such 
character  in  any  given  case  is  question  for 
the  jury  under  proper  instructions  from  the 
court. — Goodwin  v.  McCabe,  75  Cal.  584,  586. 
17  Pac.  705.  See  Brumagim  v.  Bradshaw,  39 
Cal.  24,  41-51. 

31.  "If  natural  barriers  were  of  such 
character  as,  in  connection  with  fences,  to» 
make  sufficient  inclosure,  and  plaintiff  pas- 
tured his  cattle  there,  he  certainly  had  ac- 
tual possession  of  tract  In  controversy."" 
— Goodwin  v.  McCabe,  75  Cal.  584.  586,  17 
Pac.  705.  See  Brumagim  v.  Bradshaw,  39" 
Cal.  24,  41-51;  Southmayd  v.  Hanley,  45  Cal. 
101,  102;  Pierce  v.  Stuart,  45  Cal.  280. 

32.  Inelosure  without  occupancy  or  cul- 
tivation—In  general. — Inclosure  without  oc- 
cupancy or  cultivation  did  not  give  such 
possession  as  to  pass  .  title  to  person  in- 
closing under  the  Van  Ness  ordinance. — 
Polack  v.  McGrath,  32  Cal.  15. 

See,  ante,  8  318,  note  pars.  200,  et  seq. 

88.     Same— Possessio   pedis— Necessary  to 
confer  title  under  Van  Ness  ordinance,  dis- 
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cussed  In  Spotts  v.  Han  ley,  85  Cal.  165,  24 
Pac.  738. 

84.  Same— Same— A«   to    nossessto    pedis, 

see   full   discussion   In   Brumagrim   v.   Brad- 
shaw,  89  Cal.  24,  41-51. 

85.  Inclosing:  with  other  land*— Of  elalnv- 
ant. — Fencing:  in  with  other  lands  owned 
by  claimant,  and  continuous  occupancy  of 
property  thus  fenced,  under  adverse  claim, 
is  sufficient. — Packard  v.  Johnson,  2  Cal. 
Unrep.  865,  4  Pac.  632. 

38.  Same— Of  another. — Where  two  own- 
ers in  severalty  of  adjoining:  tracts  of  land, 
by  mutual  consent,  inclose  two  tracts  to- 
gether by  lawful  fence  around  exterior 
boundaries  of  both,  lnclosure  thus  made 
constitutes  possession  in  both  as  against 
any  third  party  who  Is  mere  intruder. — 
Reay  v.  Butler,  95  Cal.  206,  217,  30  Pac.  208. 

IV.    SUBDIVISION  8— USE  FOR  FUEL, 
FENCING-TIMBER,  HUSBAN- 
DRY, ETC. 

87.  Adverse  possession  under  written  In- 
strument, etc.— As  to  what  constitute*  un- 
der anhdlvlalon  3. — In  an  action  to  quiet  title 
to  grazing  land,  the  defense  of  adverse  pos- 
session under  color  of  title  Is  not  estab- 
lished by  the  grantee  of  the  holder  of  a 
void  tax  deed,  where  it  is  not  shown  that 
he  at  any  time  personally  or  otherwise  oc- 
cupied and  so  used  the  land,  or  that  he  did 
anything:  with  reference  thereto  except  to 
pay  the  taxes  thereon. — Cory  v.  Hotchkiss, 
31  Cal.  App.  448,  160  Pac  841. 

38.  The  leasing:  of  such  land  for  pastur- 
age purposes  by  the  codefendant  in  the  ac- 
tion to  a  third  party  for  several  years  prior 
to  the  action  is  not  sufficient  to  establish 
adverse  possession  in  either  of  the  defend- 
ants, where  there  is  no  evidence  that  in  so 
leasing;  the  land  he  was  acting:  for  his  co- 
defendant,  or  jointly  for  himself  as  such  co- 
defendant. — Cory  v.  Hotchkiss,  81  Cal.  App. 
443,  160  Pac.  841. 

39.  Same— Same— As  to  requirements  un- 
der Mcfinerney  Act. — Inasmuch  as  the  Mc- 
Enerney  Act  does  not  require  proof  of  title 
by  adverse  possession  as  a  prerequisite  to 
the  relief  to  be  given,  therefore  it  is  un- 
necessary to  *show  the  same  adverse  pos- 
session with  all  the  elements  required  in 
this  section. — La r sen  v.  All  Persons,  165  Cal. 
407,  132  Pac.   751. 

40.  Same— Of  timber  lands,  by  a  lumber 
company. — Adverse  possession  is  required 
under  subdivision  8  of  the  above  section 
to  timber  land  by  a  lumber  company,  where, 
after  receiving:  a  conveyance  of  the  land 
from  an  attorney  in  fact,  it  patrolled  the 
same  for  the  prevention  of  fires  and  tres- 
passing; and  continued  the  patrol  and  paid 
the  taxes  for  the  statutory. — Cousino  v. 
Western  Shore  Lumber  Co.,  179  Cal.  1,  175 
Pac.  406. 

41.  Same— Fuel  supply,  etc.— Cutting;  dead 
timber.  —  lnclosure  is  not  required  where 
land  Is  in  some  way  subject  to  will  of  the 


occupant  claiming:  (see  pars.  13,  14,  this 
note).  Thus  the  use  of  land  for  firewood 
and  the  like  is  made  by  this  section  evidence 
of  possession.  But  mere  cutting:  up  of  dead 
or  down  trees  and  removing:  wood  from 
land  do  not  of  themselves  establish  adverse 
possession. — Kimball  v.  Stormer,  65  Cal.  116, 
119,  3  Pac.  408. 

42.  GraatntT-lunda— Paaturase. — In  graz- 
ing- country,  herding:  sheep  upon  It  is  use 
In  ordinary  and  appropriate  way  according: 
to  particular  locality  and  quality  of  prop- 
erty.— Andrus  v.  Smith,  133  Cal.  78,  81,  65 
Pac.  820.  See  Webber  v.  Clarke,  74  Cal. 
11,  15,  15  Pac.  431. 

43.  Provides  In  terms  that  pasturagre  of 
land  without  lnclosure  may  constitute  ad- 
verse possession. — Webber  v.  Clarke,  74  Cal. 
11.  17,  15  Pac  431. 

44.  Pasturagre  during:  grazing-  season  suf- 
ficient, there  being:  no  one  on  land  mean- 
while.— Webber  v.  Clarke,  74  Cal.  11,  17,  15 
Pac.  431.  See  Coryell  v.  Cain,  16  Cal.  567, 
578;  Brumagrim  v.  Bradshaw,  89  Cal.  24,  44. 

45.  "The  general  principle  which  under- 
lies all  this  class  of  cases  is,  that  acts  of 
dominion  must  be  adapted  to  particular 
land,  its  condition,  locality,  and  appropriate 
use.  The  philosophy  of  rule  is,  that  by  such 
acts  party  proclaims  to  public  that  he  as- 
serts exclusive  ownership  over  land,  and 
acts  which  he  performs  are  In  harmony 
with  his  claim  of  title."  —  Brumagim  v. 
Bradshaw,  39  Cal.  24,  44,  46.  See  English 
v.  Johnson,  17  Cal.  107,  116,  76  Am.  Dec  574. 

48.     Town  lot— Need  not  be  fenced,  wnen. 

— Town  lot  used  in  the  "ordinary  way,"  al- 
though not  fenced  with  a  substantial  ln- 
closure, Is  sufficient  under  subdivision  8  of 
above  section. — OECockemann  v.  Bickel,  92 
Cal.  666,  668,  28  Pac.  686. 

Aa  to  requirements  of  under  McEneraey 
Act,  see  par.  39,  this  note. 

47.  Use  In  ordinary  or  appropriate  way 
— 1»  sufficient  adverse  possession. — Coryell 
v.  Cain,  16  Cal.  567,  678;  English  v.  Johnson, 
17  Cal.  107,  116,  76  Am.  Dec.  674;  Brumagrim 
v.  Bradshaw,  39  Cal.  24,  44,  46;  Webber  v. 
Clarke,  74  Cal.  11,  17,  16  Pac.  431;  Kocke- 
mann  v.  Bickel,  92  Cal.  665,  668,  28  Pac.  686. 

V.  SUBDIVISION  4— PORTION  IMPROVED 

AND    PORTION    NOT    IMPROVED 

OR  INCLOSED. 

48.  Constructive  possession  —  Color  of 
title  artves  constructive  possession.  —  See, 
ante,  9  822,  note  pars.  14-24. 

49.  Same— Actual  possession  of  part  of 
tract  of  land  by  party  who  entered  under 
color  of  title  in  good  faith,  claiming:  whole 
under  deed  or  other  written  Instrument, 
decree,  or  Judgment  of  a  court  of  competent 
jurisdiction,  describing:  land  by  metes  and 
bounds  or  other  certain  and  definite  descrip- 
tion, is  not  limited  to  that  portion  in  his 
actual  possession,  but  his  possession  is  ex- 
tended by  construction  to  entire  tract, 
where  unoccupied  portion  is  not  in  actual 
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possession  of  another  party  at  time  of  en- 
try.— Hicks  v.  Coleman,  25  Cal.  122,  85  Am. 
Dec.  108;  Ayers  v.  Bensley,  82  Cal.  620,  631. 
See  Plume  v.  Seward,  4  Cal.  94,  60  Am.  Deo. 
599;  Castro  v.  Gill,  5  Cal.  40,  42;  Ounn  v. 
Bates,  6  Cal.  268,  272;  Rose  v.  Davis,  11  Cal. 
133;  Baldwin  v.  Simpson,  12  Cal.  560;  Mc- 
Cracken  v.  San  Francisco,  16  Cal.  691;  Att- 
wood  v.  Fricot,  17  Cal.  37,  76  Am.  Dec.  567; 
English  y.  Johnson,  17  Cal.  107,  76  Am.  Deo. 
574;  Keane  v.  Cannovan,  21  Cal.  291,  299,  82 
Am.  Dec.  738;  Kile  v.  Tubbs,  23  Cal.  431; 
Hoag  y.  Pierce,  28  Cal.  187,  191;  Hess  v. 
Winder,  30  Cal.  849,  358;  Davis  v.  Perley,  30 
Cal.  630;  Roberts  v.  linger,  30  Cal.  676;  Mc- 
Kee  v.  Greene,  81  Cal.  418,  420;  Russell  v. 
Harris,  38  Cal.  426,  99  Am.  Dec.  421;  Walsh 
y.  Hill,  38  Cal.  481,  487;  Cannon  v.  Union 
Lumber  Co.,  38  Cal.  672,  674;  Wolfskin  v. 
Malajowich,  89  Cal.  276,  280;  Donahue  v. 
Gallavan,  43  Cal.  573;  Semple  v.  Cook,  50 
Cal.  26;  Spect  v.  Hagar,  65  Cal.  443,  4  Pac. 
419;  Packard  v.  Moss,  68  Cal.  123,  127,  8  Pac. 
818;  Webber  v.  Clarke,  74  Cal.  11,  16,  15  Pac. 
431;  Labory  v.  Orphan  Asylum  of  Los  An- 
geles, 97  Cal.  270,  32  Pac.  231;  McCormick 
y.  Sutton,  97  Cal.  373,  378,  32  Pac.  444; 
Andrus  v.  Smith,  133  Cal.  78,  81,  65  Pac.  320. 
Ky.  Thomas  v.  Harrow,  4  Bibb.  563;  Smith's 
Heirs  v.  Frost,  2  Dana  144,  149.  Me.  Pro- 
prietors "Kennebec  Purchase,  2  Me.  (2 
Greenl.)  275,  286,  11  Am.  Dec.  79;  Robison 
v.  Swett,  8  Me.  (8  Greenl.)  316;  Gookin  v. 
Whittler,  4  Me.  (4  Greenl.)  16;  Ross  v. 
Gould,  5  Me.  (5  Greenl.)  204;  Noyes  v.  Dyer, 
25  Me.  468,  472.  Mmi.  Higbee  v.  Rice,  5 
Mass.  344,  4  Am.  Dec.  63.  N.  H.  Bailey  v. 
Carleton,  12  N.  H.  9,  87  Am.  Dec.  190.  N.  Y. 
Jackson  ex  dem.  Bristol  v.  Elston,  12  John. 
452,  454.  Vt.  Crowell  v.  Bebee,  10  Vt.  33,  33 
Am.  Dec.  172.  Fed.  Green  v.  Liter,  12  U.  S. 
(8  Cr.)  229,  3  L.  ed.  545;  Barr  v.  Gratz,  17 
U.  S.  (4  Wheat.)  213,  222,  4  L.  ed.  553; 
Ellicott  v.  Pearl,  35  U.  S.  (10  Pet.)  442,  9 
L.  ed.  476;  Prescott  v.  Nevers,  4  Mass.  C.  C. 
326,  330,  19  Fed.  Cas.  1286. 

60.  Entry  under  deed  extends  to  bounda- 
ries named  in  deed,  whether  deed  is  re- 
corded or  unrecorded,  especially  as  to  those 
who  have  actual  knowledge  of  terms  of 
deed  and  grantee's  claim  under  it. — Roberts 
v.  Unger,  30  Cal.  676. 

51.  And  such  person  will  prevail  in  ac- 
tion to  recover  possession  of  land  not 
actually  occupied  against  one  who  subse- 
quently enters  upon  such  portion  as  mere 
Intruder  or  showing  color  of  title  only. — 
Walsh   v.  Hill,  38  Cal.  481,  487. 

52.  Same  —  Same  —  Doctrine  of  Hicks  v. 
Coleman    and    Ayre*    v.    Bensley    limited. — 

Where  party  enters  under  deed  from  one  in 
actual  possession  of  only  small  portion  of 
land  conveyed,  and  who-  has  no  title,  or 
claim  of  title,  to  remainder,  as  was  well 
known  to  grantee,  he  does  not  thereby  ac- 
quire constructive  possession  of  any  portion 
of  tract,  and  succeeds  only  to  actual  pos- 
session of  squatter. — Walsh  v.  Hill,  38  Cal. 


481,  487-488;  Cannon  v.  Union  L.  Co.,  38  Cal. 
672,    674,    676. 

63.  "But,  in  my  opinion  these  cases 
[Walsh  y.  Hill  and  Cannon  v.  Union  L.  Co., 
supra]  stop  short  of  true  rule,  and  public 
interest  demands  that  we  should  return  to 
it.  Where  lands  conveyed  are  held  in  pri- 
vate ownership,  or  are  in  good  faith  sup- 
posed by  parties  to  transaction  to  be  so 
held,  and  grantee  enters  in  good  faith  un- 
der his  deed  calling  for  specific  boundaries, 
believing  that  he  has  acquired  valid,  legal, 
or  equitable  title  to  whole  tract,  it  is  very 
properly  held  that,  in  such  case,  entry  upon 
part,  in  name  of  whole,  establishes  posses- 
sion coextensive  with  boundaries  described 
in  deed,  except  as  against  others  in  actual 
possession.  Entry  is  in  harmony  with  claim 
of  title;  and  being  mao>  in  good  faith,  un- 
der deed,  and  grantee  relying  upon  it  as 
valid  muniment  of  title,  operative  to  con- 
vey interest  in  whole  tract,  sound  reasons 
of  justice  and  public  policy  demand  that  his 
possession  should  be  deemed  to  be  co- 
extensive with  calls  In  his  deed,  provided 
that  no  other  person  be  in  actual  posses- 
sion."—Wolfskill  v.  Malajowich,  39  Cal.  276, 
281.  See  concurring  opinion  of  Crockett,  J., 
in  Cannon  v.  Union  L.  Co.,  38  Cal.  672,  676. 

64.  The  statute  of  limitations  distin- 
guishes between  entry  made  without  any 
right,  or  claim  of  right,  and  one  made  under 
claim  or  color  of  title.  Naked  disseizor  is 
regarded  with  greatest  disfavor,  and  his 
possession  is  restricted  to  land  in  his  ac- 
tual, exclusive  possession;  but  disseizor  un- 
der claim  and  color  of  title  is  allowed  pos- 
session coextensive  with  his  metes  and 
bounds. — Walsh  v.  Hill,  38  Cal.  481,  488. 

65.  "The  rule  which  we  are  considering 
gives  plaintiff  without  title,  in  action 
against  subsequent  intruder  without  title, 
8am e  support  which  he  would  have  under 
statute  of  limitations  in  action  against  him- 
self by  true  owner.  If  he  came  as  mere  In- 
truder, he  can  recover  only  to  limits  of  his 
actual  possession — if  with  color  of  title,  he 
is  allowed  to  recover  to  extent  of  his  metes 
and  bounds.  The  rule  is  as  just  and  reason- 
able as  statute  to  which  it  is  cognate.  There 
is  nothing  hard  or  unreasonable  in  allowing 
same  facts  and  circumstances,  which,  if 
maintained  for  five  years,  would  sever  title 
of  true  owner,  and  vest  title  in  another,  to 
shield  that  other  during  five  years,  and  for- 
ever after  against  acts  of  mere  intruder 
without  title,  or  with  color  of  title  only. 
If  party  has  adverse  possession  as  against 
true  owner,  such  possession  should  be  avail- 
able to  him  as  weapon  of  offense  against 
naked  intruder  to  same  extent  that  it  is 
available  to  him  after  lapse  of  Ave  years, 
as  weapon  of  defense  against  true  owner. 
So,  as  we  hold,  neither  title  nor  actual  pos- 
session in  grantor  need  be  shown  by  gran- 
tee in  order  to  recover  against  mere  in- 
truder or  one  who  enters  with  color  of  title 
only.    All  that  he  need  do  is  to  show  entry 
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under  his  deed  into  actual  possession  of 
part,  claiming-  whole — and  by  entry  under 
his  deed  we  mean  such  entry  as  would  set 
on  foot  adverse  possession  against  true 
title,  under  statute  of  limitations;  that  is 
to  say,  he  must  show  entry  under  claim  of 
title,  exclusive  of  any  other  right  found- 
ing such  claim  upon  his  deed." — Walsh  v. 
Hill.  38  Cal.  481,  488. 

56.  As  between  mere  naked  trespassers 
maxim  "prior  tempore,  potior  jure"  (he  who 
is  first  in  time  is  preferred  in  right)  applies 
to  their  conflicting  pretenses.  —  Walsh  v. 
Hill,  38  Cal.  481,  490. 

57.  Same  —  Constructive  possession  fol- 
low* the  true  title. — Hence  if  actual  owner 
of  title  afterwards  enters  on  tract  in  an- 
other place,  claiming  whole  tract,  construc- 
tive possession  thus  acquired  by  first  who 
entered  is  overcome  by  constructive  posses- 
sion of  true  owner,  so  that  statute  does  not 
run  in  favor  of  him  who  did  not  have  true 
title. — Semple  v.  Cook,  60  Cal.  26. 

58.  Entry  under  deed  or  other  written  In- 
strument, etc*— Necessary. — In  order  to  give 
constructive  possession  by  person  holding 
and  claiming  under  color  of  title  by  deed, 
he  must  have  entered  under  deed. — Walsh  v. 
Hill,  38  Cal.  481;  Cannon  v.  Union  L.  Coi,  38 
Cal.   672,   674. 

58.  Same  Grantee  succeeds  to  actual  pos- 
sesion of  grantor  only. — "If  land  conveyed 
is  known  to  parties  to  conveyance  to  be  part 
of  public  domain  to  which  grantor  has  no 
title  or  color  of  title,  entry  under  deed,  in 
my  opinion,  can  give  constructive  posses- 
sion of  no  portion  of  land.  The  vendee 
succeeds  only  to  actual  possession  of  his 
vendor.  It  may  be  that  rule  broadly  stated 
is,  to  some  extent,  in  conflict  with  cases  of 
Hicks  v.  Coleman,  25  Cal.  122,  and  Ayres  v. 
Bensley,  32  Cal.  620,  and  other  subsequent 
cases;  but,  if  so,  it  appears,  to  me  that  con- 
siderations of  public  policy  demand  that 
we  should  return  to  true  rule,  and.  limit 
it  to  cases  wherein  vendee  enters  In  good 
faith,  under  his  deed,  believing  that  by 
deed  he  has  acquired  title,  either  legal  or 
equitable,  to  land  conveyed." — Cannon  v. 
Union  L.  Co.,  38  Cal.  672,  676,  676  (Crock- 
ett, J.,   in  concur,  op.). 

60.  Evidence  necessary  to  establish  con- 
structive  possession   of   land,    is: 

1.  Proof  of  entry  under  deed  or  other  in- 
strument in  writing,  or  under  decree  or 
judgment  of  court  of  competent  jurisdic- 
tion, in  which  there  Is  definite  and  certain 
description  of  the  land  and  its  boundaries. 

2.  Proof  that  entry  was  in  good  faith. 

3.  Proof  of  actual  possession  of  some  por- 
tion of  the  land. 

4.  Proof  that  the  land  in  actual  posses- 
sion is  part  of  land  described  in  deed  or 
other  instrument  in  writing,  or  In  decree  or 
Judgment. 

5.  Proof  that  land  claimed  by  construc- 
tive possession  is  land  described  in  the  deed. 

6.  Proof    that    no    person    was    in    actual 


occupancy  of  the  land  claimed  by  construc- 
tive possession  at  date  of  entry;  If  descrip- 
tion is  Indefinite  or  calls  in  deed  so  uncer- 
tain that  boundaries  can  not  be  definitely 
located;  or  if  there  is  some  one  in  actual 
occupancy  of  land  claimed  to  be  In  con- 
structive possession,  this  fact  defeats  such 
possession. — See  pars.  12-15,  this  note. 

61.  "Effect  of  this  section  is  not  to  make 
Instrument  any  evidence  of  adverse  posses- 
session,  but  to  extend  adverse  possession 
which  may  have  been  held  of  any  portion  of 
land  included  in  instrument  to  whole  of 
such  land.  It  is  still  incumbent  upon  party 
offering  deed  to  give  competent  evidence 
of  adverse  possession  of  some  part  of  land 
Included  within  instrument,  and  when  evi- 
dence of  such  adverse  possession  has  been 
given,  whole  of  land  embraced  within  in- 
strument is  deemed  to  have  been  held  ad- 
versely."— Christy  v.  Spring  Valley  Water 
"Works,  97  Cal.  21,  26,  31  Pac.  1110. 

62.  Intruder  entering;  under  color  of  title 
—  Upon  unoccupied  lands  In  constructive 
possession  of  true  owner  ousts  his  construc- 
tive possession  of  so  much  of  tract  only  as 
he  actually  occupies. — Semple  v.  Cook,  50 
Cal.  26,  29;  Labory  v.  Orphan  Asylum  of  Los 
Angeles,  97  Cai.  270,  32  Pac  231;  McCormick 
v.  Sutton,  97  Cal.  373,  378,  32  Pac.  444.  See 
Hunnicutt  v.  Peyton,  102  U.  S.  333,  368,  26 
L.  ed.  113. 

63.  Same  —  Same  —  Public  lands  —  Con- 
structive possession  of,  can  not  be  estab- 
lished without  compliance  with  law  regard- 
ing the  same. — Wolfsklll  v.  Malajowich,  39 
Cal.  276. 

64.  Same— Reason  for  rule  as  to  construc- 
tive possession  of  land  that  has  passed  Into 
private  ownership  wholly  ceases  when  gran- 
tee, at  time  he  took  conveyance,  knew  land 
granted  to  be  part  of  public  domain,  and 
that  deed  was  wholly  inoperative  to  convey 
any  title,  either  legal  or  equitable.  In  such 
case  the  constructive  possession  of  whole 
would  not  be  in  harmony  with  his  claim  of 
title;  for  he  knew  well  when  he  entered 
that  he  had  no  title  whatever. — Wolfskin 
v.  Malajowich,  39  Cal.  276,  281. 

65.  What  constitutes  claim  under  color 
of  title— Actual  ouster  of  true  owner  from 
some  part  of  land  Is  necessary  in  order  for 
intruder  to  obtain  constructive  possession 
of  tract. — Kimball  v.  Stormer.  65  Cal.  116, 
120,  3  Pac.  408;  Labory  v.  Orphan  Asylum 
of  Los  Angeles,  97  Cal.  270,  273,  32  Pac.  231. 

See,  ante,  9  318,  note  par.  32. 

66.  An  owner  is  not  disseized  of  his  land 
merely  because  one  stranger  may  pretend 
to  convey  it  to  another,  and  he  is  not  driven 
to  any  assertions  of  his  legal  rights. — Kim- 
ball v.  Stormer,  65  Cal.  116,  120,  3  Pac.  408. 

67.  Same— Acts    raisins;    cause   of   action 

are  necessary  to  set  statute  running. — See, 
ante,  $  318,  note  par.  57. 

68.  Entry  under  a  sheriff's  deed  which 
is    regular    upon    its    face,    and    describing 
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lands  conveyed  by  metes  and  bounds  with 
sufficient  precision,  and  possession  retained 
thereunder,  with  actual  occupancy  of  part 
of  land,  extends  his  possession  to  bounds 
of  his  deed.— Russell  v.  Harris,  38  Cal.  426. 
428,  99  Am.  Dec.  421;  Hicks  v.  Coleman,  25 
Cal.  122,  132,  135,  85  Am.  Dec.  103. 

69.  Same — Heir  In  actual  po««e««lon  of 
part  of  estate  of  his  ancestor,  representing 
all  descent  cast,  and  claiming  to  own  the 
whole  estate,  his  possession  extends  by  con- 
struction to  boundaries  of  estate.— Dough- 
erty v.  Miles,  97  Cal.  568,  32  Pac.  597. 

70.  What  doea  not  con»titote  claim  under 
color  of  title— In  general.— Defendant  claim- 
ing under  color  of  title  two  tracts  of  land 
can  not  establish  construction  of  both  by 
proving  actual  possession  of  portion  of  one. 
—Kimball  v.  Stormer,  65  Cal.  116,  119,  3  Pac. 
408. 

71.  Where  title  Is  claimed,  under  tax- 
deed,  by  adverse  possession,  to  large  tract 
of  unimproved  lands,  unfenced  and  not 
botmded  on  either  side  by  improved  prop- 
erty, over  which  cattle  of  neighborhood 
roamed  and  grazed  at  will,  with  no  one  re- 
siding upon  any  portion  of  it  and  no  im- 
provements other  than  rude  shed  sufficient 
to  shelter  "three  valuable  animals,"  erected 
by  lessee,— there  is  not  sufficient  construc- 
tive possession.— De  Frieze  v.  Quint,  94  Cal. 
653,  662,  28  Am.  St.  Rep.  151,  30  Pac.  1. 

72.  In  case  where  A  found  B  In  actual 
possession  of  small  tract  of  land,  measuring 
twenty  rods  one  way  and  ten  the  other, 
and  they  together  marked  off,  by  blazing 
here  and  there  a  tree,  a  much  larger  tract, 
measuring  a  mile  and  three-quarters  one 
way  and  two  miles  the  other,  to  which  no 
claim  of  Tight  had  previously  been  asserted 
by  B,  but  which  included  tract  in  B's  actual 
possession,  and  thereafter  A  took  deed  from 


B,  describing  the  land  by  the  trees  they 
had  just  blazed,  and  enters  into  part  which 
was  theretofore  in  B's  actual  possession, 
claiming  title  to  boundaries  described  in 
deed;  by  this  transaction  A  does  not  acquire 
constructive  possession  of  the  larger  tract. 
—Cannon  v.  Union  L.  Co.,   38  Cal.  672,   675. 

73.  Same— Good  faith  neceoaary  element 
to  obtain  constructive  possession  and  en- 
try under  color  of  title.— Kile  v.  Tubbs,  23 
Cal.  431,  434,  436;  Walsh  v.  Hill,  38  Cal.  481, 
489;  Cannon  v.  Union  L.  Co.,  38  Cal.  672.  674, 
675;  Wolfskin  v.  Malajowich,  39  Cal.  276, 
281;  Wilson  v.  Atkinson,  77  Cal.  485,  492, 
11  Am.  St.  Rep.  299,  20  Pac.  66;  Reay  v. 
Butler,  95  Cal.  206,  219,  30  Pac.  208. 

74.  If  person,  In  lack  of  good  faith,  in- 
tentionally takes  deed  from  stranger  having 
no  title  and  asserting  no  claim,  for  sham 
purpose  of  adding  constructive  possession  of 
larger  tract  to  actual  possession  of  smaller 
tract,  upon  these  facts  appearing,  he  is  not 
entitled  to  benefit  of  the  rule.  In  no  just 
sense  could  he  be  considered  as  entering 
under  claim  of  title  founded  upon  his  deed. 
—Walsh  v.  Hill,  38  Cal.  481,  489.  See  Kile 
v.  Tubbs,  23  Cal.  431,  432,  487. 

75.  Same  — Wnere  party  knows  Inntrn- 
ment  to  be  absolutely  void,  he  can  not  found 
claim  under  color  of  title  upon  It  and  claim 
constructive  possession. — Wilson  v.  Atkin- 
son, 77  Cal.  485,  492,  1*  Am.  St.  Rep.  299,  20 
Pac.  66;  Reay  v.  Butler,  95  Cal.  206,  219,  30 
Pac.  208. 

76.  "To  hold  that  entry  on  part  of  tract, 
under  deed  which  grantee  knew  conveyed 
no  title,  would  establish  constructive  pos- 
session of  whole,  appears  to  me  to  be  not 
only  subversive  of  every  principle  of  rea- 
son and  Justice,  but  at  variance  with  whole 
theory  on  which  constructive  possession  can 
be  maintained  In  any  case." — Wolfskin  v. 
Malajowich,  39  Cal.  276,  281. 


§324.  PREMISES  ACTUALLY  OCCUPIED  UNDER  CLAIM  OP  TITLE 
DEEMED  TO  BE  HELD  ADVERSELY.  Where  it  appears  that  there  has 
been  an  actual  continued  occupation  of  land,  under  a  claim  of  title,  exclusive 
of  any  other  right,  but  not  founded  upon  a  written  instrument,  judgment,  or 
decree,  the  land  so  actually  occupied,  and  no  other,  is  deemed  to  have  been 
held  adversely.  History:   Enacted  March  11,  1872. 

ACTUAL  OCCUPANCY— UNDER  CLAIMS 

OP  TITLE. 
1  2.  As  to  construction  of  section. 
Z,  4.  Actual  occupancy— Adverse  under  claim 
of  title. 

5.  Same— Same— Privity  necessary. 

6.  Same  —  Commenced  or  interrupted  by 

force  or  fraud  immaterial. 

7.  Cultivation— As  to  of  town  lot. 

8.  Same— Cutting  grass  upon  lands  there- 

tofore inclosed. 
9,10.  Inclosure— Possession  by. 


11.  Same — General  inclosure  erected  around 

large  tract. 

12.  Same — Partly  artificial,  partly  natural 

barriers. 

13.  Grazing-land — Inclosing  pasturage. 

14.  Pleading  section — Not  necessary. 

15.  Possession  is  essential — As  to  generally. 

16.  Same — Possessio  pedis. 

17.  Public    road  —  Sowing    grass-seed    and 

staking  out  stock. 

18.  Same  —  Same  —  Adverse   possession   of 

public  road — As  to  generally. 

19.  Residence  upon  premises — Not  indispen- 

sable, when. 
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A*  to  title  by  adverse  possession  acquired 
by  defendant  in  ejectment  after  Judgment* 

see,  ante,  9  322  end  post,  9  €86,  notes. 

1*  As  to  eoastraetloa  of  section. — The  ad- 
verse holding;  contemplated  by  this  section 
and  section  825  is  different  from  that  re- 
quired of  one  who  claims  title  founded  upon 
a  written  instrument. — Cassin  v.  Nicholson, 
154  Cal.  497„  505,  98  Pac.  190. 

See  note  Ann.  Cas.  191 3  A,  764. 

2.  In  order  to  constitute  an  adverse  pos- 
session sufficient  to  bar  the  claims  of  one 
holding;  the  record  title  to  land,  the  ad- 
verse character  of  the  possession  must  in 
every  case  be  manifested  to  the  owner.— 
Mattes  v.  Hall,  28  Cal.  App.  162,  152  Pac 
436. 

As  to  role  agralnst  "tacklnc"  possession 
of  prior  title-holder  to  establish  adverse 
possession  for  the  statutory  period,  see, 
ante,  9  321,  note  pars.  6,  118. 

S.  Aetnal  occupancy  —  Adverse  under 
claim  of  title  for  period  prescribed  by  stat- 
ute, bars  right  of  recovery  and  gives  abso- 
lute title.— Baker  v.  Clark,  128  Cal.  181,  187, 
60  Pac.  677.  See  Airing  ton  v.  Li  scorn,  34 
Cal.  365,  94  Am.  Dec.  722;  Cannon  v.  Stock  - 
mon,  36  Cal.  535,  95  Am.  Dec.  205;  McCor- 
mack  v.  Silsby,  82  Cal.  72,  22  Pac.  874;  Mc- 
Govern  v.  Mowry,  91  Cal.  383,  27  Pac.  746. 

See,  ante.  |  312  and  note;  also  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  f  1007  and  note. 

4.  By  party  who  first  becomes  adverse 
possessor,  or  by  him  and  his  grantees  and 
successors  in  Interest. — San  Francisco  v. 
Fulde,  37  Cal.  849,  99  Am.  Dec.  278. 

5.  Same— Same— Privity   la   necessary   to 

make    adverse    possession    effectual    where 
there   are    different   occupants. — San    Fran- 
cisco v.  Fulde,  37  Cal.  349,  99  Am.  Dec  278. 
See,  ante,  9  821,  note  pars.  118-122. 

6.  Same— Commenced  or  Interrupted  by 
force  or  fraud  Immaterial. — "The  assertion 
of  rigrht  of  possession,  whether  by  words  or 
by  action,  is  not  equivalent  of  possession 
in  fact  for  purpose  of  statute  of  limitations. 
It  makes  no  difference  in  respect  to  opera- 
tions of  statute  whether  adverse  possession 
commenced  or  was  terminated  peaceably  or 
forcibly,  and  as  adverse  possession  when 
continued  during;  whole  period  of  statute 
ripens  into  title  or  constitutes  perfect  de- 
fense though  it  was  Initiated  by  force  or 
fraud,  so  such  possession  may  be  interrupted 
by  same  means  by  which  it  was  acquired." 
— San  Francisco  v.  Fulde,  37  Cal.  849,  352, 
99  Am.  Dec.  278. 

See,  ante,   9  321  and  note  par.  126. 

7.  Cultivation— As  to  of  town  lot. — Cul- 
tivation of  town  lot  which  has  been  fenced 
in  usual  manner,  and  shade-trees  planted 
along-  fence,  is  not  necessary  to  constitute 
possession. — Gray  v.  Collins,  42  Cal.  152, 
156,  157. 

8.  Same— Cutting;  grass  upon  lands  there- 
tofore Inclosed  and  in  possession  of  another 
Is   not   of   itself    evidence    of    possession    of 


land  on  which  it  grows. — Page  v.  Fowler, 
87  Cal.  100,  112. 

9.  Indosure— Possession  by.  —  Inclosure 
with  fence  around  the  entire  tract,  which  is 
substantial  structure,  constitutes  posses- 
sion.— Brumagim  v.  Bradshaw,  39  Cal.  24. 
See  Gray  v.  Collins,  42  Cal.  162,  166,  157; 
Jones  v.  Hodges,  146  Cal.  160,  79  Pac  869. 

10.  Inclosure  with  fence  essentially  nec- 
essary to  possession. — McCreery  v.  Ever- 
dlng,  44  Cal.  246. 

Bee,  ante,  9  323,  note  pars.  26,  26. 

11*  Same  —  General  inclosure  erected 
around  large  tract  of  land,  much  of  which 
land  thus  Inclosed  Is  not  claimed  by  party; 
and  is  in  actual  occupancy  of  parties  claim- 
ing; and  holding;  adversely,  is  not  sufficient 
to  constitute  adverse  possession  of  specified 
parcel  within  inclosure. — Walsh  v.  Hill,  41 
Cal.  671,  682. 

12.  Same— Partly  artificial,  partly  nat- 
ural barriers. — An  Inclosure  which  consists 
of  partly  artificial  structures  and  partly 
natural  barriers  may .  or  may  not  be  an 
Inclosure  sufficient  to  show  possession,  de- 
pending upon  the  facts  in  the  particular 
case. — See,  ante,  9  328,  note  pars.  81,  32. 

IS.     Graalna>land— Inclosing;  pasturaare. — 

Where  person  enters  upon  open  and  unoc- 
cupied grazing-land.  Incloses  it,  builds  hut 
and  corral,  and  uses  it  for  pasturing  flock, 
this  constitutes  possession  within  meaning; 
of  section  3495  of  Political  Code  and  of 
above  section. — See  Plummer  v.  Woodruff, 
72  Cal.  29,  11  Pac  871,  13  Id.  51;  Webber  v. 
Clarke,  74  Cal.  11,  17,  15  Pac.  431;  Marshall 
v.  Beysser,  75  Cal.  644,  547,  17  Pac.  644. 

See,  ante,  9  323,  note  pars.  25-36,  also 
Kerr's  Cyc.  Pol.  Code,  2d  ed.,  $  3495  and 
note. 

14.  Pleading;    section  —  Not     necessary  \ 

proper  course  is  to  plead  section  establish- 
ing; period  of  limitation,  omitting  all  refer- 
ence to  explanatory  sections. — See,  ante, 
S  828,  note  pars.  21,  22. 

15.  Possession  Is  essential— As  to  gener- 
ally.— Claim  to  title  of  land  under  this  sec- 
tion, not  coupled  with  possession  of  land 
claimed,  amounts  to  nothing;  more  than 
mere  assertion  of  adverse  claim  that  time 
can  not  ripen  into  prescriptive  title;  "for 
no  claim  of  title  without  actual  and  ex- 
clusive possession  for  period  prescribed  by 
statute  of  limitations  will  create  title  by 
prescription." — Howell  v.  Slauson,  83  Cal. 
639,  547,  23  Pac.  692.  See  People  ex  rel. 
Love  v.  Center,  66  Cal.  651,  5  Pac.  263,  6  Id. 
481;  Berniaud  v.  Beecher,  71  Cal.  38,  42,  11 
Pac.  802. 

Id.  Same— Possesslo  pedis. — Acts  of  own- 
ership and  dominion  over  the  land,  such 
open,  notorious  acts  of  ownership  as  usually 
accompany  possession  of  real  property,  and 
as  naturally  spring;  from  claim  of  'exclu- 
sive dominion,  may  be  sufficient  to  consti- 
tute actual  possession. — Brumagrim  v.  Brad- 
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*haw,   39   Cal.    24,    41-51.     See   McCreery   v. 
Everdlng,  44  Cal.  246. 

See,  ante,  {  823,  note  pars.  33,  84. 

17.  Public  road— Soaring  grriuis-seed  and 
•taking-  out  cattle  to  graze  along*  sides  of 
roadway  properly  dedicated  does  not  give 
adverse  possession  of  such  roadway,  even 
where  road  has  been  abandoned  by  public, 
as  will  enable  person  to  obtain  title  to  it 
through  operation  of  statute  of  limitations, 
where  part  of  road  claimed  passed  under 
deed  to  adjoining  owner.  —  Watkins  v. 
Lynch,  71  Cal.  21,  26,  11  Pac.  808. 

18.  Same— Same— Adverse  poaaesalon  of 
public  road— A*  to  a-eaerally.  —  See,  ante, 
S  318,  note  pars.  216,  217. 

19.  Residence  upon  premises  — Not  tm« 
dispensable  to  their  actual  possession — nor 
is  cultivation  necessary — nor  improvement, 
as    contradistinguished    from    erection    of 


fences  or  substantial  barriers,  marking  line 
of  premises  over  which  control  is  asserted. 
Subjection  of  premises  to  exclusive  will  and 
control  of  possessor  by  means  of  exercise 
by  him  of  visible  and  notorious  acts  of 
dominion  over  them,  constitutes  actual  pos- 
session. Acts  thus  visibly  and  notoriously 
done  upon  and  about  premises,  and  their 
present  effect  as  excluding  interference  of 
all  other  persons,  are  evidence  through 
which  actual  possession  is  made  to  appear; 
These  acts  of  possession  will  necessarily 
depend  somewhat  upon  nature  of  premises 
appropriated,  character  of  soil,  use  to  which 
it  may  be  applied,  and,  in  city  lot  especially, 
sometimes  will  depend  upon  its  situation, 
as  being  near  to  or  remote  from  rapidly  im- 
proving locality. — Gray  v.  Collins,  42  Cal. 
152,  167. 
See,  ante,  9  828  and  note. 


§  325.  WHAT  CONSTITUTES  ADVERSE  POSSESSION  UNDER  CLAIM 
OF  TITLE  NOT  WRITTEN.  For  the  purpose  of  constituting  an  adverse  pos- 
session by  a  person  claiming  title,  not  founded  upon  a  written  instrument, 
judgment,  or  decree,  land  is  deemed  to  have  been  possessed  and  occupied  in 
the  following  cases  only: 

1.  Where  it  has  been  protected  by  a  substantial  inclosure. 

2.  Where  it  has  been  usually  cultivated  or  improved. 

Provided,  however,  that  in  no  case  shall  adverse  possession  be  considered 

established  under  the  provision  of  any  section  or  sections  of  this  code,  unless 

it  shall  be  shown  that  the  land  has  been  occupied  and  claimed  for  the  period 

of  five  years  continuously,  and  the  party  or  persons,  their  predecessors  and 

grantors,  have  paid  all  the  taxes,  state,  county,  or  municipal,  which  have  been 

levied  and  assessed  upon  such  land. 

History:  Enacted  March  11,  1872;  amended  April  1,  1878,  Code 
Amdts.  1877-8,  p.  99;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  124,  act  held  unconstitutional,  see  history,  §  5, 
ante. 


ADVERSE  POSSESSION— CLAIM  OP 
TITLE  NOT  WRITTEN. 

I.  In  General,  1-35. 

TTT  Subdivision  1— Protecting  by  Substan- 
tial Inclosube,  36-42. 

III.  Subdivision  2 — Cultivation  ob  Improve- 
ment, 43-46. 
IV.  Pboviso — Payment  of  Taxes,  47-117. 

I.  In  General. 

1-4.  As  to  construction  of  section. 

5-10.  As  to  what  constitutes  adverse  pos- 
session. 
11, 12.  Actual  possession — As  to  generally. 
13.  Adverse  possession — As  to  generally. 

14, 15.  Against  what  estate  adverse  posses- 
sion operates. 

16.  Attempt  to  file  on  land — Insufficient. 

17.  Color  of  title — As  to  generally. 

18.  Constructive  possession — As  to  gen- 

erally. 
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19.  Continuous   possession  —  Intent   to 

abandon  necessary. 

20.  Same — Acknowledgment  of  rights  of 

another. 

21.  Same — Offer  to  purchase  outstanding 

claim  against  title. 

22.  Dedication  of  land  for  public  high- 

way— Section  not  applicable. 

23.  Essential  elements — In  general. 

24,25.  Same  —  Inclosure  and   payment   of 
taxes. 

26.  Same — Possession  for  five  years  at 

time  of  bringing  suit. 

27.  Equities — There  are  none  in  favor 

of  a  party. 

28-30.  Evidence — In  general. 

31.  Irrigation  ditch — Use  during  portion 

of     season     only,     when     water 
wanted. 

32.  Same — Right  to  take  water  from  a 

stream  as  against  riparian  owners. 
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33.  Knowledge   of  defect  in  title — Ef- 

fect on. 

34.  Owner  not  estopped. 

35.  Stateness  of  claim  of  title. 

IL  Subdivision  1 — Protection  by  Substan- 
tial Inclosubk. 

36-  39.  As  to  necessity  of. 

40.  Boundary  fence — Absence  of  estop- 

pel. 

41.  Same — Arbitrary  selection. 

42.  Same — Same — Acquiescence  in  exist- 

ence of  fence. 

III.  Subdivision  2 — Cultivation  ob  Improve- 

ment. 

43,  44.  Cultivation  and  improvement. 

45, 46.  ' '  Usually  cultivated  or  improved '  '— 
Land  claimed  must  have  been. 

IV.  Pboviso — Payment  or  Taxes. 

47-  52.  As  to  construction  of  proviso. 

53.  Same — Applies,  when. 

54.  Same— "Land." 

55,56.  Same— " Levied  and  assessed.' ' 
57-  59.  Same — Purpose  of  amendment. 

60.  Assessment — How  and  to  whom. 

61.  Same— Assessed  with  other  lands. 

62.  Same — To  claimant  and  to  owner- 

Payment  by  claimant. 

63.  Same — Same — Double   payment — As 

to  generally. 

64.  Same — Easement — Assessment  of. 

65.  Same — Return  for  taxation — Private 

ditch  and  water-right. 

66.  Burden  to  show — Payment  of  taxes. 

67.  Same — Valid  levy  and  assessment. 

68.  Claim  to  ownership — Necessary. 

69.  Ditch   and   water-right — Return   for 

assessment. 

70-  74.  Double  payment  of  the  taxes — Ef- 
fect of. 

75.  Easement  —  Assessment  of  —  As  to 

generally. 

76.  Evidence — Of  payment  of  taxes  by 

claimant. 

77.  Same — Same— Burden   of   proof   of 

payment. 

78.  Failure  of  claimant  to  pay  taxes — 

Effect  of. 

79.  Same  —  After  possession   and   pay- 

ment of  taxes  for  five  years. 

80.  "Levied    and     assessed"  —  Taxes 

must  be  both. 

81,  82.  No  tax  assessed — Effect  of. 

83-  96.  Payment    by    claimant  —  Necessity 
for. 

97.  Same — Amendment  as  to. 

98.  Same — Assessment  according  to  de- 

scriptions   in    deeds  —  Adjoining 
owners. 

99.  Same — By  another — Relief  of  claim- 

ant. 


100.  Same — By  mortgagee  of  claimant  in 
possession. 

101,102.  Same  —  By  owner-plaintiff  —  Effect 
of. 

103.  Same  —  Same  —  Void   for  want   of 

proper  description. 

104.  Same — Same — Subsequent     payment 

by  claimant — Effect  of. 

105.  Same — Need  not  be  shown  when. 

106- 108..  Same  —  Same  —  No  assessment  of 
taxes  on  the  property. 

109.  'Same — Owner  and  claimant  tender- 
ing taxes  at  same  time. 

110- 112.  Same  —  Payment  upon  designated 
tract — Not  sufficient,  when. 

113.  Same  —  Reliance    upon    another    to 
pay. 

114, 115.  Same — Redemption  from  tax-sale  by 
claimant — Not  compliance  with  re- 
quirement. 

116.  Pleading  payment — Not  necessary. 

117.  Water-right  —  Return    for    taxation 

separately  from  land. 

See,  also,  ante,  $$  821  and  323,  notes;  and 
post,  9  326,  note. 

As  to  rale  as*alnst  "tacking"  possession 
of  prior  title-holder  to  establish  adverse 
possession  for  the  statutory  period,  see, 
ante,   8  321,  note  pars.  6,  118. 

As  to  title  by  adverse  possession  acquired 
by  defendant  In  ejeetment  salt  after  Judg- 
ment, see,  ante,  S  322  and  post  9  685,  notes. 

As  to  what  Is  essential  to  adverse  pos- 
session, see  notes  28  Am.  St.  Rep.  158;  88 
Am.  St.  Rep.  701;  Ann.  Cas.  1913A,  753,  754. 

I.    IN  GENERAL. 

1.  As  to  construction  of  section. — This 
section  simply  defines  what,  for  purpose  of 
constituting:  adverse  possession,  shall  be 
deemed  possession  by  one  claiming:  title 
founded  upon  written  instrument. — Hag-el  y 
v.  Hagrely,  68  Cal.  848,  352,  9  Pac.  305. 

2.  With  sections  323  and  324,  defines  dif- 
ferent kinds  of  possession,  in  adverse  pos- 
session.— Wilhoit  v.  Tubbs,  83  Cal.  279,  287, 
23  Pac.  886. 

3.  The  adverse  holding:  contemplated  by 
this  section  and  section  324  is  different 
from  that  required  of  one  who  claims  title 
founded  upon  a  written  instrument. — Cas- 
sin  v.  Nicholson,  154  Cal.  497,  505,  98  Pac. 
190. 

4.  The  terms  "levied"  and  "assessed"  em- 
ployed herein  in  relation  to  taxes  have  ref- 
erence to  the  act  of  the  board  of  supervisors 
in  making-  the  levy  and  of  the  assessor  in 
making  the  assessment,  and  have  no  ref- 
erence to  the  acts  of  the  auditor  in  making: 
the  computations  and  carrying-  out  the  col- 
umns and  seg-reg-ating*  Instalments  required 
by  section  3781  of  the  Political  Code. — 
People's  Water  Co.  v.  Boromeo,  31  Cal.  App. 
270,  160  Pac.  574. 
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5.  As  to  what  constitute*  adverse  pos- 
sesion.— The  fact  that  it  Is  unlawful  for 
the  disseizor  to  enter  and  maintain  his  ac- 
tual possession  not  only  does  not  impair  the 
efficacy  of  such  possession  as  a  means  of 
acquiring-  title,  but  it  is  essential  thereto. — 
Beckett  v.  Petal&ma,  171  Cal.  309,  153  Pac. 
20. 

6.  The  grazing  of  cattle  on  uninclosed 
land  for  several  years,  beginning  at  a  time 
long  prior  to  the  acquisition  of  the  tax- 
deed  upon  which  the  defendant  founded  his 
claim  of  title,  is  not  sufficient  to  establish 
adverse  possession. — Jordan  v.  Beale,  172 
Cal.  226,  155  Pac.  990. 

7.  In  order  to  be '  adverse,  possession 
must  be  under  a  continuous  claim  of  title 
hostile  to  that  of  the  opposing  party  for 
the  period*  prescribed  by  law. — Jordan  v. 
Beale,  172  Cal.  226,  155  Pac.  990. 

8.  An  owner  of  premises  is  presumed 
to  know  the  true  location  of  his  boundaries 
and  is  bound  to  take  notice  of  the  nature 
and  extent  of  possession  by  a  claimant. — 
Conaway  v.  Toogood,  172  Cal.  706,  158  Pac. 
200. 

9.  The  owner  must  have  notice  of  the 
hostile  claim.  Ordinarily  the  inclosure  and 
occupation  and  cultivation  of  land  give 
such  notice,  but  other  facts  in  the  case  may 
be  such  as  to  show  that  no  inference  of 
hostile  holding  could  be  drawn  from  the 
fact  of  inclosure  and  cultivation. — Mattes 
v.  Hall,  28  Cal.  App.  361,  162  Pac.  436. 

10.  One  who  does  not  connect  himself 
with  a  record  title  can  not  be  said  to  have 
had  possession  of  land  under  color  of  title, 
and  in  order  to  establish  a  claim  of  adverse 
possession  it  is  incumbent  upon  him  to 
show  compliance  with  subdivisions  1  and 
2,  and  If  he  fails  to  do  so  his  claim  falls. 
-Icory  v.  Hotchkiss,  81  Cal.  App.  443,  160 
Pac.  841. 

11.  Actual  possession— As  to  generally. 
— See,  ante,  5  321  and  note;  8  324  and  note. 

12.  Actual  occupancy  Is  essential,  and  a 
claim  under  this  and  the  preceding  section 
can  be  maintained  only  as  to  land  protected 
by  inclosure,  or  land  improved  and  under 
cultivation. — Los  Angeles  Interurban  R.  Co. 
v.  Montijo,  168  Cal.  16,  94  Pac.  97. 

18.  Adverse  possession— As  to  generally. 
— See,  ante,  $  321  and  note. 

14.  Against  what  estate  adverse  posses- 
sion operates. — There  is  nothing  in  the  law 
of  California  from  which  it  can  be  reason- 
ably Inferred  that  the  state  intends  that 
adverse  possession  shall  operate  against 
the  subordinate  estate  in  cases  in  which  it 
is  inoperative  upon  the  public  use. — Patton 
v.  City  of  Los  Angeles,  169  Cal.  521,  sub 
nom.  Patton  v.  City  of  Wilmington,  147 
Pac.   141. 

15.  Where  under  the  law  the  hostile 
possession  can  not  operate  upon  the  ease- 
ment for  the  enjoyment  of  which  the  surface 
is   necessary,   and  where   no  notice   of  any 


claim  to  the  servient  estate  is  brought 
home  to  the  owner  thereof,  such  possession 
could  not  affect  or  divest  such  servient  es- 
tate.— Patton  v.  City  of  Los  Angeles,  169 
Cal.  521,  sub  nom.  Patton  v.  City  of  Wil- 
mington, 147  Pac.  141. 

If.     Attempt  to  file  on  land— Insufficient. 

— One  who  has  paid  no  taxes  on  the  land 
claimed  in  ejectment  Is  not  entitled  to  claim 
such  land  by  adverse  possession  merely  be- 
cause he  has  attempted  to  file  thereon  and 
has  attempted  to  have  the  taxes  on  such 
land  assessed  against  him. — People's  Water 
Co.  v.  Lewis,  19  Cal.  App.  622,  127  Pac. 
506. 

Aa  to  adverse  possession  of  public  prop- 
erty, see  note  76  Am.  St.  Rep.  479. 

As  to  right  of  a  title-claimant  In  sub- 
ordination only  to  the  United  States  to  as- 
sert title  as  against  another  claimant,  see 

note  20  Ann.  Cas.  638. 

17.  Color  of  title— As  to  generally. — See, 
ante,  9  322  and  note. 

18.  Constructive  possession— As  to  gen- 
erally.— See,  ante,   $  324   and   note. 

19.  Continuous  possession  —  Intent  to 
abandon  necessary.  —  After  a  person  had 
held  possession  of  certain  land  for  four 
years,  he  ceased  to  use  it  for  its  accustomed 
purpose,  and  removed  the  fence  but  not  the 
buildings  therefrom,  which  he  rented,  the 
tenant  taking  possession  after  it  had  been 
vacant  some  time.  In  the  absence  of  a  re- 
entry or  claim  of  possession  by  another  in 
the  meantime,  or  a  showing  of  intent  to 
abandon  possession,  such  possession  will  be 
considered  as  continuous,  so  as  to  furnish 
a  basis  of  title  by  prescription. — Montgom- 
ery &  M.  Lumber  Co.  v.  Quimby,  164  Cal. 
250,   128  Pac.  402. 

As  to  use  of  Irrigation  ditch  during  por- 
tion of  season  only,  when  water  Is  wanted, 

see  par.  31,  this  note. 

.  20.  Same— Acknowledgment  of  rights  of 
another.  —  The  acknowledgment  by  one 
claiming  land  by  adverse  possession  of  the 
rights  of  another  in  the  land,  when  made 
after  the  five-year  period  has  elapsed,  will 
not  break  the  continuity  of  the  possession 
of  the  holder. — Montgomery  &  M.  Lumber 
Co.  v.  Quimby,  164  Cal.  250,  128  Pac.  402. 

21.  Same— Offer  to  purchase  outstanding 
claim  against  title. — The  mere  offer  by  one 
claiming  land  by  adverse  possession  to  buy 
in  an  outstanding  claim  against  the  title 
does  not  operate  to  break  the  continuity 
of  his  possession. — Montgomery  &  M.  Lum- 
ber Co.  v.  Quimby,  164  Cal.  250,  128  Pac.  402. 

• 

22.  Dedication  of  land  for  public  high- 
way—Section not  applicable.  —  The  above 
section  is  not  applicable  in  a  suit  to  de- 
termine the  dedication  of  land  for  a  public 
highway. — City  of  Venice  v.  Short  Line 
Beach  Land  Co.,   180  Cal.   447,   181   Pac.  658. 

23.  Essential     elements  —  In     general. — 

Where  claim  is  not  made  under  a  written  in- 
strument, judgment  or  decree,  the  elements 
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necessary  to  consider  adverse  possession 
are  those  set  out  in  this  section. — Gray  v. 
Walker,  167  Cal.  381,  885,  108  Pac.  278. 


24.  Same  —  Inclosore  and  payment  of 
taxes,  an  essential  to  adverse  possession 
under  provisions  of  above  section. — A  find- 
ing of  adverse  possession  is  not  supported 
by  facts  bringing1  the  occupancy  within  the 
purview  of  above  section,  where  there  is 
no  evidence  of  substantial  inclosure  of  the 
disputed  tract  or  payment  of  taxes. — Stan- 
ford v.  Trombly,  181  Cal.  872,  186  Pac.  599. 

25.  That  land  claimed  adversely  by  title 
not  founded  on  written  instrument  shall 
have  been  protected  by  a  "substantial  in- 
closure" or  "usually  cultivated  and  im- 
proved" for  any  specified  period  of  time  is 
not  necessary  but  only  that  it  shall  have 
been  occupied  and  claimed  and  taxes  paid 
for  five  years  continuously. — Truckee  River 
General  Elec.  Co.  v.  Anderson,  40  Cal.  App. 
526,  181  Pac.  248. 

28.  Same— Possession  for  Ave  years  at 
time  of  bringing  snit* — Where  plaintiff  does 
not  show  five  years'  adverse  possession  at 
the  time  of  bringing  suit,  relief  will  be  de- 
nied, notwithstanding  such  possession  is 
shown  at  the  time  of  the  trial. — Van  Cal- 
bergh  v.  Easton,  32  Cal.  App.  796,  164  Pac. 
1113. 

27.  Equities— Tnere  are  none  in  favor  of 
a  party  seeking  by  adverse  holding  to  ac- 
quire the  property  of  another. — Glowner  v. 
de  Alvarez,  10  Cal.  App.  194,  196,  101  Pac 
432. 

28.  Evidence  la  general. — In  an  action 
of  ejectment  to  recover  a  strip  of  land  ad- 
joining plaintiff's  lot,  evidence  was  held 
sufficient  to  support  a  finding  that  the  plain- 
tiff had  not  acquired  possession  of  the  strip 
by  adverse  possession,  since  he  had  never 
been  in  actual  possession.  —  Marsicano  v. 
Luning,  19  Cal.  App.  334,  126  Pac.  1083. 

29.  In  an  action  to  quiet  title,  evidence 
held  sufficient  to  show  that  title  to  the  land 
in  question  had  been  acquired  by  adverse 
possession. — Montgomery  &  M.  Lumber  Co. 
v.  Quimby,  164  Cal.  250,  128  Pac.  402. 

30.  The  fact  that  defendants  were  In 
possession,  by  themselves  and  their  pred- 
ecessors in  interest,  and  had  paid  all  taxes 
levied  against  the  property  for  more  than 
five  years  prior  to  the  commencement  of 
the  action,  would  not  establish  adverse  title 
in  their  favor,  where  the  deed  under  which 
tne  claim  was  made  had  been  executed 
within  that  time. — Stanton  v.  Freeman,  19 
Cal.  App.  4-64,   126  Pac.   377. 

81.  Irrigation  dltcn— Use  during  portion, 
of  season   only,  when    water   needed. — The 

continuity  of  possession  of  a  water-ditch, 
relied  upon  as  a  basis  of  title  by  prescrip- 
tion to  the  use  thereof  for  purposes  of  irri- 
gation, is  not  broken  by  reason  of  the  fact 
that  such  possession  and  use  was  exercised 
only  during  a  portion  of  each  season,  and 
when  the  water  was  needed  for  Irrigation. 
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—Strong  v.  Baldwin,  154  Cal.  162,  97  Pac. 
178. 

An  to  continuous  possession*  see  pars.  19- 

21,  this  note. 

92.  Same— Rlgbt  to  take  water  front  a 
stream  as  against  riparian  owners  may  be 

acquired  by  prescription. — Arroyo  Ditch  & 
W.  Co.  v.  Baldwin,  155  Cal.  285,  100  Pao. 
874. 

88.     Knowledge  of  defect  In  title — Effect 

on. — Knowledge  of  a  defect  in  the  title  to 
certain  property  is  not  sufficient  to  destroy 
the  adverse  character  of  the  possession  of 
such  property  so  as  to  prevent  the  person 
holding  such  property  from  acquiring  title 
thereto  by  prescription. — Montgomery  &  M. 
Lumber  Co.  v.  Quimby,  164  Cal.  250,  128 
Pac.  402. 

84.  Owner  not  estopped.  —  There  Is  no 
principle  of  law  which  would  estop  the 
owner  of  land  from  saving  his  title  by  pre- 
venting the  last  act  being  done  by  the  party 
seeking  to  acquire  it,  any  more  than  there 
is  to  estop  him  at  any  other  stage  during 
a  process  of  attempt  to  acquire  his  title  by 
adverse  possession. — Glowner  v.  de  Alvarex, 
10  Cal.  App.  194,  196,  101  Pac.  432. 

85.  Stateness  of  claim  of  title. — The  ad- 
verse, open,  notorious,  and  exclusive  pos- 
session, and  use  of  certain  public  squares 
in  Oakland,  by  that  city,  from  1852  to  1874, 
and  by  the  county  of  Alameda,  pursuant 
to  an  act  of  the  legislature,  from  the  year 
1874,  for  twenty-nine  years  longer,  and  for 
twenty-seven  years  after  patent  issued  to 
the  original  owner  of  the  Mexican  grant 
covering  the  same,  under  whom  cotenanta 
making  partition  deeds  claimed,  gives  the 
county  a  perfect  prescriptive  title,  as 
against  the  devisee  of  one  of  the  cotenanta, 
in  an  action  to  quiet  title  to  a  fractional 
share  therein,  such  action  presenting  not 
only  a  claim  barred  by  limitation,  but  one 
stale,  without  regard  to  the  statute. — Cas- 
serly  v.  County  of  Alameda,  153  Cal.  178,  94  . 
Pac.  765. 

II.    SUBDIVISION  1— PROTECTION  BT 
SUBSTANTIAL  INCLOSURE. 

88.  Aa  to  necessity  of*— Protection  by  a 
substantial  inclosure,  either  by  itself  or 
with  other  lands  (see,  ante,  {  824  and  note), 
for  period  of  five  years,  necessary  to  give 
title  by  adverse  possession.  —  Sanchez  v. 
Grace  M.  E.  Church,  114  Cal.  295,  299,  46 
Pac.  2. 

As  to  Ineloanre  of  land  being  essential  to 
adverse  possession,  see  note  Ann.  Caa. 
1913A,  760-757. 

87.  Inclosed  with  substantial  fence  by 
person  in  possession  claiming  as  owner  may 
constitute  possession. — See,  ante,  $  823,  note 
pars.  25-36,  and  9  324,  note  pars.  16-19. 

88.  But  where  land  thus  inclosed  is 
rented  by  claimant  to  tenant  who  subse- 
quently attains  to  a  party  to  whom  patent 
has  issued,  such  attainment  being  without 
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knowledge  of  claimant,  and  patentee  having 
no  knowledge  of  pretensions  or  possession 
of  latter,  although  making  due  Inquiry,  sub- 
sequent possession  by  such  tenant  will  not 
be  adverse  to  patentee. — Thompson  v.  Fel- 
ton,  64  Cal.  547. 

39.  Land  not  protected  by  substantial  ln- 
closure,  and  not  cultivated  exclusively  by 
claimant,  there  is  no  adverse  possession 
under  this  section,  although  claimant  has 
built  house,  dug  well,  and  constructed  sev- 
eral corrals. — See  O'Connor  v.  Fogle,  63  Cal. 
9,  11  (case  really  decided  on  failure  to  pay 
taxes). 

40.  Boundary  fence— Abaence  of  estop- 
pel.— In  those  cases  in  which  a  boundary 
fence  is  erected  by  agreement  or  by  ac- 
quiescence, in  the  absence  of  the  essential 
elements  of  estoppel,  namely,  false  state- 
ments or  concealments,  or  conduct  amount- 
ing to  false  statements  or  concealments, 
with  reference  to  the  boundary  made  by  one 
having  knowledge,  actual  or  virtual,  of  the 
facts,  to  one  ignorant  of  the  truth  with  the 
intention,  resulting  in  consummation,  that 
he  should  act  upon  such  false  statements  or 
concealments  or  equivalent  conduct  —  the 
party  will  not  be  estopped  to  declare  that 
the  fence  was  not  intended  to  declare  the 
true  line.— Stanford  v.  Trombly,  181  Cal.  872, 
186  Pac.  699;  following  Stanley  v.  Green, 
12  Cal.  148;  Boggs  v.  Merced  MIn.  Co.,  14 
Cal.  279-367;  Grant's  Pass  Land  &  Water 
Co.  v.  Brown,  168  Cal.  466,  143  Pac.  754. 

41.  Same— Arbitrary  selection. — In  an  ac- 
tion to  quiet  title  between  adjoining  land 
owners  concerning  the  location  of  their 
boundary  line,  a  judgment  awarding  de- 
fendants about  one-half  of  the  disputed 
area,  which  was  reached  by  treating  a  fence 
not  built  upon  an  agreed  line,  as  an  agreed 
boundary  for  its  full  length,  and  then  ar- 
bitrarily selecting  boundaries  extending 
from  the  fence  to  the  true  original  line, 
must  be  reversed.— Stanford  v.  Trombly, 
181  Cal.  372,  186  Pac.  599. 

42.  Same— Same— Acquiescence   la   exist- 
ence of  fence. — The  mere  acquiescence  in  the 

existence  of  the  fence  and  the  occupancy  of 
the  land  to  the  north  of  it  would  not  amount 
to  an  agreement  that  it  was  on  an  accepted 
boundary  line.  And  the  large  area  of  the 
irregular  parcel  subtended  by  the  fence  and 
the  creek  to  which  it  extended  would  go 
■far  to  indicate  that  the  builders  of  the 
fence  were  fixing  a  line  "for  occupancy  and 
not  for  title/'— Stanford  v.  Trombly,  181  Cal. 
372,  186  Pac  699;  following  doctrine  in 
Grant's  Paas  Land  A  Water  Co.  v.  Brown, 
168  Cal.  456,  148  Pac.  764. 


in.    SUBDIVISION  J— CULTIVATION  OR 
IMPROVEMENT. 

48.     Cultivation    and    improvements. — The 

requirement  that  land  be  "usually  culti- 
vated or  improved"  means  that  It  should 
be  cultivated  or  improved  in  the  manner  or 
to  the  extent  usual  in  the  case  of  similar 
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property.— Gray    v.    Walker,    157    Cal.    381, 
385,  108  Pac.  278. 

44.  If  property  be  improved  as  contem- 
plated by  this  section,  it  is  not  necessary 
that  it  be  either  cultivated  or  inclosed. — 
Gray  v.  Walker,  157  Cal.  881,  886,  108  Pac. 
273. 

46.  "Usually  cultivated  or  Improved"-— 
Land  claimed  must  have  been  usually  culti- 
vated or  improved  for  period  of  five  years 
in  order  to  give  title  by  adverse  possession. 
— Sanchez  v.  Grace  M.  E.  Church,  114  Cal. 
295,  299,  46  Pac.  2. 

46.  Lands  may  be  said  to  be  "usually 
improved"  within  meaning  of  this  subdivi- 
sion of  above  section  where  improved  as 
similar  property  is  improved;  improvement 
thereto  does  not  necessarily  mean  build- 
ings or  structures  thereon. — Allen  v.  Mc- 
Kay, 120  Cal.  332,  338,  52  Pac.  828. 

IV.    PROVISO— PAYMENT  OF   TAXES. 

47.  As  to  construction  of  proviso— Not  re- 
troactive.— The  amendment  of  1878  is  not 
retroactive,  and  did  not  affect  holdings 
prior  to  its  passage. — Sharp  v.  Blankenship, 
59  Cal.  288;  Johnson  v.  Brown,  63  Cal.  391; 
Central  Pac.  R.  Co.  v.  Shackelford,  63  Cal. 
261,  264;  Heilbron  v.  Heinlen,  72  Cal.  376, 
378,  14  Pac.  24;  Webber  v.  Clarke,  74  Cal. 
11,  19,  15  Pac.  431;  Cook  v.  Cockins,  117  Cal. 
140,  149,  48  Pac.  1025;  Lucas  v.  Provines, 
130  Cal.  270,  62  Pac.  509. 

See,  ante,  9  8  and  note. 

48.  Compares  O'Connor  v.  Fogle,  63  Cal. 
9,  11. 

49.  Parties  in  possession  at  time  of  its 
passage"  were  required  to  pay  tax  only  from 
time  of  its  passage,  not  for  period  they  were 
in  possession  before  its  passage. — Central 
Pac.  R.  Co.  v.  Shackelford,  63  Cal.  261,  264; 
Southern  Pac.  R.  Co.  v.  Whitaker,  109  Cal. 
268,  273,  41  Pac.  1083. 

50.  Amendment  of  1878  introduced  new 
element  into  holding  of  land  to  constitute 
adverse  possession. — Cook  v.  Cockins,  117 
Cal.  140,  149,  48  Pac.  1026. 

51.  This  element  did  not  affect  title  to 
land  which  had  ripened  under  former  law. — 
Sharp  v.  Blankenship,  59  Cal.  288;  Webber 
v.  Clarke,  74  Cal.  11,  19,  15  Pac.  431;  Wood- 
ward v.  Faris,  109  Cal.  12,  41  Pac.  781; 
Lucas  v.  Provines,  130  Cal.  270,  62  Pac.  609. 

52.  Legislature  could  not  take  away 
such  title. — See  Arrington  v.  Li  scorn,  34  Cal. 
865,  381,  94  Am.  Dec.  722;  Cannon  v.  Stock- 
mon,  36  Cal.  535,  540,  95  Am.  Dec.  205; 
Langford  v.  Poppe,  56  Cal.  73;  Sharp  v. 
Blankenship,  59  Cal.  288;  Cook  v.  Cockins, 
117  Cal.  140,  149,  48  Pac.  1025.  See  Me. 
Inhabitants  of  Winthrop  v.  Benson,  31  Me. 
381,  384,  52  Am.  Dec.  618.  Fed.  Lefflngwell 
v.  Warren,  67  U.  S.  (2  Black)  599,  605,  17 
L.  ed.  261. 

53.  Same  —  Applies,  when.  —  Section  ap- 
plies only  in  cases  where  there  is  contest 
between    holder    of    legal    title    and    party 
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claiming:  to  have  been  in  possession  for 
five  years  "adversely  to  such  legal  title" 
(see,  ante,  5  321  and  note);  it  does  not 
apply  where  claimant  is  merely  protecting 
his  possession  against  one  who  entered 
thereon  without  right  or  title. — Shanahan 
v.  Tomlinson,  103  Cal.  89,  36  Pac.  1009. 

54.  Same — "Land."— "It  is  doubtful  If  the 
word  'land/  as  used  in  that  section,  was  In- 
tended to  have  any  other  than  its  common 
meaning.  In  some  legal  connections  it  is, 
no  doubt,  used  as  coextensive  with  'real 
property,'  but  primarily  it  means  'the  soil, 
or  portion  of  the  earth's  crust.'  The  sec- 
tions of  code  upon  subject  of  adverse  pos- 
session which  precede  section  325, — except 
sections  324  and  327,  which  are  immediately 
connected  with  it, — all  use  more  general 
words,  'real  property,'  'real  estate,'  or  'prop- 
erty'; but  section  325  and  two  preceding 
sections  use  word  'land,'  and  speak  of 
methods  of  adverse  holding  which  apply 
only  to  land  in  its  common  meaning,  as  'cul- 
tivated' and  'protected  by  a  substantial 
inclosure,'  and  used  'for  purposes  of  hus- 
bandry, or  for  pasturage.'  In  the  very 
section  325  it  is  first  provided  that  in  order 
to  constitute  adverse  possession,  land  is 
deemed  to  have  been  possessed, — 'I.  Where 
it  has  been  protected  by  substantial  inclo- 
sure; 2.  Where  It  has  been  usually  culti- 
vated or  improved';  and  then  it  provides 
that  posession  shall  not  be  considered  ad- 
verse unless  '  "the  land"  has  been  occupied, 
etc.,  and  claimant  shall  have  paid  taxes 
levied  upon  such  land.'  It  is  therefore  not 
at  all  clear  that  section  was  intended  to 
apply  to  mere  easements  or  appurtenant 
rights." — Frederick  v.  Dickey,  91  Cal.  358, 
360,  361,   27  Pac.  742. 

55.  Same— -"LiOTied  and  assessed." — "Lan- 
guage of  provision,  to  effect  that  party  in 
possession  must  'have  paid  all  taxes  .  .  . 
which  have  been  levied  and  assessed  upon 
such  land/  is  not  well  chosen,  inasmuch  as 
it  can  hardly  be  said  that  taxes  are  as- 
sessed upon  the  land.  But  Intent  of  law- 
making power  is  reasonably  plain;  and  fair 
construction  of  language  is  that  word  'lev- 
ied' refers  to  act  of  board  of  supervisors 
in  making  levy,  and  word  'assessed'  refers 
to  act  of  assessor  in  making  assessment." 
— Allen  v.  McfKay,  120  Cal.  332,  334,  52  Pac. 
828. 

56.  Whether  so  levied  and  assessed  is  a 
question  for  Jury. — Allen  v.  McKay,  120  Cal. 
332,  334,  62  Pac.  828. 

57.  Same— Purpose    of   amendment.  —  "It 

was  never  intended  by  law-making  power 
that  he  should  pay  taxes  for  any  stated 
year  more  than  once.  Having  had  land 
assessed  to  him,  and  having  paid  taxes  lev- 
ied thereon,  we  think  he  has  fulfilled  condi- 
tions of  statute,  and  that  it  is  immaterial 
as  to  number  of  times  land  may  have  been 
assessed  to,  and  taxes  paid  by,  other  par- 
ties. If  It  had  been  Intended  by  legislature, 
in   enacting  this  provision   of  statute,   that 


no  title  by  adverse  possession  could  be 
created  against  true  owner  as  long  as  he 
paid  taxes  upon  land,  it  was  very  easy  for 
that  body  to  have  so  provided.  But  provi- 
sion is  not  so  worded.  It  does  not  require 
owner  to  do  anything,  but  requires  claim- 
ant, in  order  to  secure  benefit  of  statute 
of  limitations,  to  do  something, — namely,  to 
pay  taxes  upon  the  land." — Cavanaugh  v. 
Jackson,    99   Cal.    672,   675,    676,   34   Pac.   509. 

58.  "We  see  no  great  necessity  for  enact- 
ment of  provision  in  first  instance.  If  for 
purpose  of  giving  notice  to  true  owner  that, 
perchance,  adverse  claimant  has  appeared 
upon  scene,  his  payment  of  taxes  as  notice 
of  that  fact  is  entirely  insignificant  when 
compared  to  circumstances  of  his  open  and 
notorious  possession  of  land.  Whatever 
may  be  object  and  purpose  of  law,  it  should 
receive  reasonable  construction,  and  to  hold 
that  priority  of  payment  by  true  owner  it- 
self defeats  occupant's  plea  of  statute  of 
limitations  would  be  unreasonable  construc- 
tion. If  such  were  law,  upon  first  day 
that  taxes  became  due  and  payable  it  would 
result  in  scramble  at,  or  race  to,  tax-  col- 
lector's office  by  respective  parties  to  secure 
priority  of  payment.  Destruction  of  old 
titles  and  creation  of  new  ones  would  thus 
be  dependent  upon  strongest  man  or  fleetest 
horse.  We  do  not  think  that  provision 
should  be  so  strictly  construed  against  ad- 
verse claimant  as  foregoing  illustrations 
would  suggest.  Even  if  collector  should 
arbitrarily  refuse  to  receive  taxes  from 
party  in  possession,  if  properly  tendered,  we 
do  not  think  his  title  would  be  jeopardized 
by  his  failure  to  make  payment.  There  is 
reason  in  law,  and  impossible  things  are  not 
demanded." — Cavanaugh  v.  Jackson,  99  Cal. 
672,  675,  676,  34  Pac.  509. 

69.  "If  there  is  anything  of  benefit  to 
state  contemplated  by  this  anomalous  law, 
It  is  that  it  will  have  tendency  to  induce 
people  to  pay  their  taxes,  and  not  compel 
state  to  take  title  subject  to  redemption. 
If  it  is  element  in  adverse  possession  tend- 
ing to  show  good  faith,  certainly  during 
those  years  in  which  taxes  have  not  been 
paid  possession  lacks  essential  element  re- 
quired in  statute.  During  all  years  in  which 
delinquency  was  allowed  true  owner  might 
forbear  suit  because  of  his  knowledge  that 
person  In  possession  had  not  paid  taxes, 
thereby  indicating  that  he  was  not  holding 
adversely." — McDonald  v.  McCoy,  121  Cal. 
66,   73,   74,    53   Pac.   421. 

00.  Aiseiiment  —  How  and  to  whomso- 
ever.— It  is  immaterial  to  whom  lands  are 
assessed;  whether  to  claimant  or  another: 
he  must  show  that  he,  or  he  and  his  gran- 
tors, have  paid  them. — Ross  v.  Evans,  65 
Cal.  439,  440,  4  Pac.  443. 

61.     Same— Assessed    with    other    lands.— 

One  claiming  title  by  adverse  possession 
is  not  relieved  of  obligation  to  pay  taxes 
assessed  thereon  by  fact  that  they  were 
not  assessed  separately,  and  that  to  be  able 
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to  pay  them  he  would  also  have  been 
obliged  to  pay  taxes  assessed  against  other 
lands  with  which*  they  were  listed. — Mc- 
Noble  v.  Justlniano,  70  Cal.  396,  396,  11  Pac. 
742. 

62.  Same— To  elalmaat  and  to  owner— 
Payment  by  claimant. — Where  land  claimed 
is  assessed  to  claimant  and  owner  both, 
payment  by  claimant  protects  his  title. — 
Cavanaugh  v.  Jackson,  99  Cal.  672,  34  Pac. 
509. 

See  par.  80,  this  note. 

68.  Same— -Same— Double  payment— As  to 
generally. — See  pars.  70-74,  this  note. 

64.  Same— Easement— Assessment  of  and 

payment  of  tax  on  when  claimed  adversely. 
— See  pars.  106-108,  this  note. 

65.  Same— Return  for  taxation— Private 
ditch  and  water-rlajht,  used  for  domestic 
purposes,  for  watering  stock  and  irrigating: 
small  and  definite  tract  of  land,  appur- 
tenant arid  passing  with  land  on  conveyance 
thereof  (Farmer  v.  Ukiah  Water  Co.,  56  Cal. 
1L;  Kerr's  Cye.  Civ.  Code,  5  662  and  note), 
Is  not  sort  of  ditch  referred  to  in  section 
3663  of  Political  Code,  and  person  claiming 
to  own  and  hold  same  by  adverse  posses- 
sion is  not  required  to  separately  list  and 
return  for  taxation  ditch  and  water-right, 
it  should  be  considered  as  included  in  as- 
sessment of  land. — Coonradt  v.  Hill,  79  Cal. 
587,  590,  21  Pac.  1099  (held  but  not  de- 
cided); see  Frederick  v.  Dickey,  91  Cal.  368, 
361.    27   Pac.   742. 

See  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  5  3668 
and   note. 


66.  Harden    to    show— Payment   of   taxes 

on  claimant  where  he  relies  upon  adverse 
possession  under  statute  of  limitations,  and 
he  must  either  prove  that  no  taxes  were 
levied  and  assessed  upon  land  claimed,  or 
that  he  paid  all  taxes  which  were  levied 
and  assessed  thereon. — Ball  v.  Nichols,  73 
Cal.  193,  14  Pac.  381;  Reynolds  v.  Wlllard, 
80  Cal.  605,  22  Pac.  262;  overruling  on  this 
point  On  eta  v.  Restano,  78  Cal.  374,  20  Pac. 
743,  and  establishing  the  rule  to  be  fol- 
lowed; McOrath  v.  Wallace,  85  Cal.  622,  629, 
24  Pac.  793  (concurring  opinion  of  Works, 
J.);  Brown  v.  Clark,  89  Cal.  196.  201,  26 
Pac.  801;  Baldwin  v.  Temple,  101  Cal.  396, 
401,  35  Pac.  1008;  Goodwin  v.  Scheerer,  106 
Cal.  690,  40  Pac.  18;  Eberhardt  v.  Coyne,  114 
Cal.  283,  285,  46  Pac.  84  (McFarland,  J.,  dis- 
senting); Allen  v.  McKay,  120  Cal.  332,  335, 
62  Pac.  828;  Standard  Quicksilver  Co.  v. 
Habishaw,  132  Cal.  115,  123,  64  Pac.  113. 

67.  Same— Valid  levy  and  assessment  of 
taxes  on  property  is  on  party  combating 
claim  by  adverse  possession. — Oneta  v.  Res- 
tano, 78  Cal.  374,  379.  20  Pac.  743. 

68.  Claim    to    ownership  —  Necessary    to 

make  payment  of  taxes  element  of  adverse 
possession. — RIx  v.  Horstmann,  93  Cal.  502, 
29  Pac.  120. 

66.     Ditch    and    water-right-— Return    for 
meat, — as  to  necessity  of  return  sep- 


arate from  the  land  to  which  appurtenant. 
— See  par.  65,  this  note. 

70.  Double  payment  of  the  taxes— Effect 

of. — "Illinois  has  provision  of  law  quite 
similar  to  one  under  present  investigation, 
and  it  Is  there  held  (Bolden  v.  Sherman, 
101  111.  483,  489)  that,  in  case  of  double 
payment  of  taxes  for  any  one  year,  prior- 
ity of  payment  prevails.  That  court  has 
also  held  that  statute  of  limitations  begins 
to  run  from  date  of  payment  of  taxes,  and 
not  from  date  of  possession  or  occupation. 
But  in  Brown  v.  Clark,  89  Cal.  196,  26  Pac. 
801,  this  court  declined  to  follow  that  rule, 
and  neither  are  we,  in  present  case,  willing 
to  hold  that  priority  of  payment  by  true 
owner  of  itself  nullifies  time  which  has  ac- 
tually run,  and  starts  anew  the  statute." — 
Cavanaugh  v.  Jackson,  99  Cal.  672,  34  Pac. 
609.  i 

71.  "When  taxes  upon  property  have  for 
given  fiscal  year  been  once  paid  by  owner, 
the  county  has  no  right  or  power  to  sell 
or  in  any  manner  affect  or  encumber  land 
by  sale  thereof.  Lien  of  tax  is  gone." — 
Hayes  v.  Los  Angeles  Co.,  99  CaJ.  74,  33  Pac. 
766. 

72.  "When  taxes  upon  parcel  of  iand 
have  been  once  paid  burden  is  removed,  and 
there  no  longer  remains  any  tax  to  be  paid. 
Such  payment  may  be  made  by  any  person 
claiming  interest  in  land,  and  effect  of  such 
payment  will  be  to  discharge  land  from 
burden  of  tax,  and,  as  there  is  thereafter  no 
obligation  upon  any  one  to  pay  tax,  no 
right  can  be  acquired  by  making  payment 
of  amount  of  tax  to  tax-collector."  And 
again:  "If,  when  he  (adverse  claimant) 
offers  to  make  payment  to  tax-collector,  tax 
which  has  been  levied  has  been  already 
paid,  he  can  not  comply  with  one  of  re- 
quirements of  statute,  and  must  fail  to  ac- 
quire title  by  adverse  possession." — Cav- 
anaugh v.  Jackson,  99  Cal.  672,  34  Pac.  509. 

73.  In  above  case,  it  appeared  that  land 
in  controversy  had  been  occupied  by  ad- 
verse claimant  for  six  years  and  assessed 
to  him  each  of  those  years,  and  that  all 
taxes  levied  ^thereon  were  paid  by  him.  It 
was  also  assessed  to  owner  for  three  of  said 
years,  and  taxes  levied  thereon  were  paid 
by  said  owner.  But  it  did  not  appear  which 
of  parties  paid  first.  Court  below  gave 
judgment  in  favor  of  adverse  claimant,  and 
on  appeal  judgment  was  affirmed. 

74.  Payment  of  taxes  by  legal  owner 
takes  away  lien,  and  subsequent  repay- 
ment by  claimant  occupying  can  not  serve 
to  ground  or  maintain  adverse  possession. 
— Carpenter  v.  Lewis.  119  Cal.  18,  23,  50  Pac. 
925;  distinguishing  Cavanaugh  v.  Jackson, 
99  Cal.  672,  34  Pac.  609. 

'  75.  Easement— Assessment  of— As  to  gen- 
erally.— See  par.  66,  this  note. 

76.     Evidence     Of    payment    of    taxes    by 

claimant    properly   admitted    in    support    of 

plea    of    statute    of    limitations. — Partridge 

v.  Shepard,  71  Cal.  470,  478,  12  Pac.  480.    See 
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Christy  v.  Spring-  Valley  Water  Works,  97 
Cal.  21,  31  Pac.  1110;  Baldwin  v.  Temple, 
101  Cal.  396,  35  Pac.  1008. 


77.  Same— Same— Burdem  of  proof  of  pay- 
ment, as  to  generally. — See  pars'.  66,  and  83 
et  seq.  this  note. 


78.  Failure  of  claimant  to  pay  tax* 
Effect. — Failure  to  pay  taxes  conclusive  of 
defendant's  plea  of  statute  of  limitations. 
— Martin  v.  Ward,  69  Cal.  129,  132,  10  Pac. 
276. 

See  par.  82,  this  note. 


19,  Same— After  poMesalon  and  payment 
of  taxes  for  Ave  years  payment  of  taxes  im- 
material.— Webber  v.  Clarke,  74  Cal.  11,  15 
Pac.  431;  Southern  Pac.  R.  Co.  v.  Whi taker, 
109  Cal.  268,  41  Pac.  1083. 

80.  "Levied  and  assessed"— Taxes  mast 
be  both  "levied  and  assessed"  within  five 
years. — Allen  v.  McKay,  120  Cal.  332,  335, 
52    Pac.    828. 


81.  No    tax    assessed— Effect    of. — It    not 

appearing:  that  any  taxes  were  assessed 
against  property,  failure  to  find  that  claim- 
ant paid  all  taxes  levied  and  assessed  is  im- 
material.— Heilbron  v.  Last  Chance  Water 
DitT2h  Co.,  75  Cal.  117.  123,  17  Pac.  65;  Oneta 
v.  Restano,  78  Cal.  374,  879,  20  Pac.  743; 
Spargur  v.  Heard,  90  Cal.  221,  230,  27  Pac. 
198. 

82.  Defendant  Is  not  excluded  from  bene- 
fit of  his  plea  of  statute  of  limitations  un- 
less property  which  he  claims  to  have  held 
adversely  was  actually  assessed. — Ross  v. 
Evans,  65  Cal.  439,  444,  4  Pac.  443;  Heilbron 
v.  Last  Chance  Water  Ditch  Co.,  75  Cal. 
117,  17  Pac.  65;  Coonradt  v.  Hill,  79  Cal. 
587,  591,  21  Pac.  1099. 

88.     Payment  by  claimants-Necessity  for. 

— Payment  by  claimant  of  taxes  assessed, 
if  any,  against  land  must  be  shown  to  have 
been  made  by  person  claiming:  title  by  ad- 
verse possession,  since  passage  of  amend- 
ment of  1878. — O'Connor  v.  Fogle,  63  Cal. 
9,  12;  Central  Pac.  R.  Co.  v.  Shackelford,  63 
Cal.  261,  264;  linger  v.  Mooney,  63  Cal.  586, 
595,  49  Am.  Rep.  100;  Webb  v.  Clark,  65  Cal. 
56,  2  Pac.  747;  Ross  v.  Evans,  65  Cal.  439, 
4  Pac.  443;  Martin  v.  Ward,  69  Cal.  129,  132, 
10  Pac.  276;  McNoble  v.  Justiniano,  70  Cal. 
396,  11  Pac.  742;  Brown  v.  Clark.  89  Cal. 
196,  201,  26  Pac.  801;  Frederick  v.  Dickey, 
91  Cal.  358,  27  Pac.  742;  McDonald  v.  Drew, 
97  Cal.  266,  269,  32  Pac.  173;  Cavanaugh  v. 
Jackson,  99  Cal.  672,  34  Pac.  509:  Baldwin 
v.  Temple,  101  Cal.  396,  401,  35  Pac.  1008; 
O'Hara  v.  O'Brien,  107  Cal.  309,  316,  40  Pac. 
423;  Woodward  v.  Faris,  109  Cal.  12,  41  Pac. 
781;  Eberhardt  v.  Coyne,  114  Cal.  283.  46 
Pac.  84;  Carpenter  v.*  Lewis,  119  Cal.  18,  22, 
50  Pac.  925;  Allen  v.  McKay,  120  Cal.  332, 
334,  52  Pac.  828;  McDonald  v.  McCoy,  121 
Cal.  65,  73,  53  Pac.  421;  Williams  v.  Gross, 
6  Cal.  Unrep.  477,  61  Pac.  934;  Standard 
Quicksilver  Co.  v.  Habishaw,  132  Cal.  115.  64 
Pac.  113;  Allen  v.  McKay,  139  Cal.  94,  72 
Pac.  713. 


84.  Duty  laid  upon  occupant  Is  to  pay  all 
taxes  which  have  been  levied  and  assessed 
agrainst  land  during:  term  of  his  continuous 
occupancy  and  adverse  claim  of  right  for 
five  years.  If  he  does  this  (having:  satisfied 
other  requirements  of  statute),  he  can  main- 
tain his  possession  as  agrainst  person  who 
would  otherwise  be  owner  of  land. — Brown 
v.  Clark,  89  Cal.  196,  201,  26  Pac.  801;  Allen 
v.  McKay,  120  Cal.  332,  335,  52  Pac.  828: 
Standard  Quicksilver  Co.  v.  Habishaw,  132 
Cal.  115,  123,  64  Pac.  113.  See  par.  30,  this 
note. 

85.  "It  will  not  be  enough  for  defend- 
ant to  prove  that  he  has  paid  all  taxes  lev- 
led  and  assessed  on  land  owned  by  him  in 
county  where  land  in  suit  Is  situated;  for 
defense  statute  of  limitations  admits  that 
he  does  not  own. land  unless  by  reason  of 
his  adverse  possession,  and  adverse  posses- 
sion is  to  be  made  out  by  this  showing:." — 
Ross  v.  Evans*  65  Cal.  439,  441,  4  Pac.  443. 

86.  "Statute  makes  payment  of  taxes  as 
Important  an  element  as  actual  occupancy 
of  the  land  for  purpose  of  graining:  title  by- 
adverse  possession,  and  burden  is  upon 
claimant  to  do  acts  required  to  create  ad- 
verse title.  He  should  be  as  vigilant  in  pay- 
ing: taxes  as  In  holding:  possession  of  the 
land.  He  is  seeking:  to  grain  title  of  an- 
other through  statutory  authority,  and  It  is 
for  him  to  see  that  he  does  all  acts  which 
statute  requires." — Cavanaugh  ▼.  Jackson. 
99  Cal.  672,  34  Pac.  609. 

87.  The  statutory  requirement  as  to  ac- 
quisition of  title  by  adverse  possession,  be- 
sides actual  occupation  of  the  disputed 
premises  for  the  statutory  period,  contem- 
plates payment  of  taxes  by  the  occupant 
for  the  same  period,  and  must  be  complied 
with. — Mann  v.  Mann,  152  Cal.  29,  91  Pac. 
994. 

88.  Where  one  party  pays  all  of  the  taxes 
assessed  against  the  land,  it  is  immaterial 
that  another  party  also  pays  the  taxes  upon 
the  same  land.— Owsley  v.  Matson,  156  Cal. 
401,  406,  104  Pac.  983. 

88a.  Fact  that  in  one  year  lands  be  sold 
for  delinquent  taxes  and  subsequently  re- 
deemed by  a  party  claiming  adverse  posses- 
sion, did  not  prevent  the  acquisition  of  title 
by  such  possession. — Gray  v.  Walker,  157 
Cal.  381,  386,  108  Pac.  278. 

89.  In  an  order  to  establish  title  by  ad- 
verse possession  under  the  code  It  must  be 
shown  either  that  no  taxes  were  levied  or 
that  claimant  paid  them. — Allen  v.  Allen. 
169  Cal.  200,  113  Pac.  160. 

90.  The  payment  of  taxes  is  essential  to 
the  acquirement  of  title  by  adverse  posses- 
sion.— People's  Water  Co.  v.  Anderson,  170 
Cal.  683,  151  Pac.  127. 

91.  Payment  of  the  taxes  has  been  an  es- 
sential element  of  adverse  possession  since 
1878. — Gibbons  v.  Yosemite  Lumber  Co.,  172 
Cal.  714,  158  Pac.  196. 

92.  Payment  of  taxes  is  as  Important  an 
element  as  actual  occupancy  of  the  land  for 
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the  purpose  of  gaining  title  by  adverse 
possession,  and  the  burden  is  upon  the 
claimant  to  do  the  acts  required  to  create 
the  adverse  title.  He  should  be  as  vigilant 
in  paying  the  taxes  as  in  holding  posses- 
sion of  the  land.  He  is  seeking  to  gain  the 
title  of  another  through  statutory  authority, 
and  it  is  for  him  to  see  that  he  does  all  the 
acts  which  the  statute  requires. — Glowner 
v.  de  Alvarez,  10  Cal.  App.  194,  196,  101  Pac. 
432. 

93.  One  seeking  to  obtain  title  by  ad- 
verse possession  is  required  to  pay  all  the 
taxes,  etc.,  levied  during  jthe  time  of  his  ad- 
verse occupancy.  If  when  he  offers  to  make 
a  payment  to  the  tax  collector,  the  tax 
which  has  been  levied  has  been  already 
paid,  he  can  not  comply  with  one  of  the  re- 
quirements of  the  statute,  and  must  fail  to 
acquire  a  title  by  adverse  possession. — 
Glowner  v.  de  Alvarex,  10  Cal.  App.  194, 
196,  101  Pac.  432. 

94.  The  payment  of  some  of  the  taxes 
would  not  alone  meet  the  requirement  of 
this  section. — Nichols  v.  Wolf.  27  Cal.  App. 
I.  148  Pac.  799. 

96.  Even  if  plaintiff  fails  to  show  pay- 
ment of  taxes  in  an  action  to  quiet  title,  a 
defendant  claiming  title  by  prescription 
must  show  payment  of  all  taxes  for  the 
prescriptive  period  to  succeed. — Gish  v. 
Huckaby,  38  Cal.  App.  144,  175  Pac.  651. 

96.  Under  the  amendment  of  1878  to  the 
above  section  it  was  necessary  to  show  pay- 
ment of  taxes  for  five  consecutive  years  to 
establish  title  by  prescription. — Wilder  v. 
Nicolaus,  —  Cal.  App.  — ,  196  Pac.  1068,  1078. 

97.  Same  —  Amendment  as  to. — Nonpay- 
ment of  taxes  does  not  defeat  title  by  pre- 
scription which  was  complete  before  amend- 
ment requiring  payment  of  taxes  took  ef- 
fect.— Strong  v.  Baldwin,  164  Cal.  150,  160, 
97  Pac.  178. 

98.  Same— Aneiiment  according;  to  de- 
scriptions 1m  feeds — Adjoining;  owners. — 
Where  the  property  of  adjoining  owners 
was  assessed  according  to  the  description 
in  their  deeds  there  is  no  payment  of  taxes 
by  one  on  land  of  the  other  held  by  him. — 
Wilder  v.  Nicolaus,  —  Cal.  App  — ,  196  Pac. 
1068,  1073. 

99.  Same — By  another— Relief  of  claim- 
ant.— "It  may  be,  if  such  taxes  were  paid  by 
Home  one  else,  defendant  would  only  be 
called  on  to  prove  that  fact;  perhaps,  in 
such  case,  he  would  be  relieved  from  paying 
them  to  make  out  his  defense.  But  as  to 
this  we  decide  nothing,  as  question  is  not 
before  us." — Ross  v.  Evans,  66  Cal.  439,  440, 
4  Pac.  443. 

100.  Same— By  morta*na*ee  off  claimant  In 
possession  is  payment  by  claimant. — Brown 
v.  Clark,  89  Cal.  196,  201,  26  Pac.  801. 

101*  Same— By  owner-plalntlff— Effect  off. 
— Payment  of  taxes  by  the  owner-plaintiff 
adds  nothing  to  his  title;  but  it  excludes 
any  presumption  that  taxes  were  assessed 
to  or  paid  by  defendant — Standard  Quick- 


silver Co.  v.  Hablshaw,  132  Cal.  115,  124,  64 
Pac.  113. 

102.  Payment  by  owner  of  taxes  for  one 
year  does  not  stop  the  running  of  statute  in 
favor  of  claimant,  when. — Cavanaugh  v. 
Jackson,  99  Cal.  672,  34  Pac.  509. 

103.  Same— Same— Void  for  want  off 
proper  description  of  premises  in  assess- 
ment, does  not  affect  claimant's  prescrip- 
tive title. — Harvey  v.  Meyer,  117  Cal.  60,  64, 
48  Pac.  1014. 

104.  Same— Same  —  Subsequent  payment 
by  claimant — Effect  of. — Subsequent  pay- 
ment by  claimant  ineffective  to  maintain  his 
title  by  adverse  possession. — Carpenter  v. 
Lewis,  119  Cal.  18,  23,  50  Pac.  926. 

See  pars.  70-74,  this  note. 

105.  Same  — Need    not    be    shown    when 

title  by  adverse  possession  was  completed 
prior  to  April  1,  1877,  the  date  on  which 
the  amendment  to  above  section  requiring 
payment  of  taxes  took  effect. — Ernst  v. 
Hall,  —  Cal.  App.  — ,  197  Pac.  809. 

100.  Same  — Same  — No  assessment  of 
taxes  on  the  property. — If  there  is  no  as- 
sessment of  taxes,  payment  of  taxes  is  not 
a  requisite  to  claim  of  title  by  adverse  pos- 
session.— Monroe  v.  Pleasants,  41  Cal.  App. 
139,  182  Pac.  330. 

107.  The  burden  of  proof  is  on  the  ad- 
verse part  combating  adverse  possession 
to  show  assessment  of  taxes. — Monroe  v. 
Pleasants,  41  Cal.  App.  139,  182  Pac.  330. 

108.  Where  there  has  been  no  levy  of 
taxes  failure  to  pay  same  does  not  defeat 
claim  of  title  on  adverse  possession. — Elliott 
v.  Mcintosh,  41  Cal.  App.  763,  183  Pac.  691. 

100.  Same— Owner  and  claimant  tender- 
Ins;  taxes  at  same  time,  acceptance  from 
former  relieves  latter. — See  Frederick  v. 
Dickey,  91  Cal.  368,  27  Pac.  742;  Cavanaugh 
v.  Jackson,  99  Cal.  672,  34  Pac.  509. 

110.  Same  — Payment  upon  designated 
tract— Not  sufficient,  when. — Payment  of 
taxes  on  designated  tract  of  land  is  not 
effectual  to  complete  prescriptive  right  to 
land  not  Included  within  that  designation. 
— Eberhardt  v.  Coyne,  114  Cal.  283,  285,  46 
Pac.  84.  See  McDonald  v.  Drew,  97  Cal.  266, 
32  Pac.  173;  Baldwin  v.  Temple,  101  Cal.  396, 
35  Pac.  1008;  Standard  Quicksilver  Co.  v. 
Habishaw,  132  Cal.  115.  124,  64  Pac.  113. 

111.  It  is  not  sufficient  party  thought  or 
supposed  he  was  paying  taxes  upon  claimed 
land. — Reynolds  v.  Wlllard,  80  Cal.  606,  606, 
22  Pac.  262;  Standard  Quicksilver  Co.  v. 
Habishaw,  132  Cal.  115,  124,  64  Pac.  113. 

112.  Payment  of  taxes  by  defendant, 
where  receipts  clearly  show  that  assess- 
ments and  payments  were  on  lands  other 
than  those  involved  in  suit,  does  not  avail; 
it  is  not  sufficient  that  defendant  thought  or 
supposed  he  was  paying  taxes  upon  land  in 
controversy. — Standard  Quicksilver  Co.  ▼. 
Habishaw.  132  Cal.  115,  124,  64  Pac.  113. 

113.  Same— Reliance  upon  another  to  pay 

them,  his  failure  to  do  so  will  not  relieve 
claimant  of  his  obligation  to  pay  in  order 
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to    save   his    prescriptive    title. — Tuffree    v. 
Polhemus,  108  Cal.  670,  41  Pac.  806. 

114.  Same— Redemption  from  tax-sale  by 
claimant— Not  compliance  with  require- 
ment.— A  redemption  from  tax-sale  by 
claimant  allowed  to  take  place  for  delin- 
quent taxes  levied  and  assessed  during 
period  of  five  years'  occupancy,  would  not 
be  compliance  with  law. — McDonald  v.  Mc- 
Coy, 121  Cal.  66,  78,  68  Pac.  421. 

116.     Redeeming  land   from   tax  sales   Is 


not  the  payment  of  taxes  contemplated  by 
the  law  as  an  element  of  adverse  posses- 
sion.— Gallo  v.  Gallo,  81  Cal.  App.  189,  159 
Pac.  1068. 

116.  Pleating;  payment— Not  necessary* — 

Pleading  payment  of  taxes  is  not  necessary; 
it  is  merely  a  matter  of  evidence. — Ball  v. 
Nichols,  78  Cal.  198,  195,  14  Pac.  381. 

117.  Water-rinjht— Return  for  taxation 
separately  from  land  to  which  appurtenant, 
see  par.  69,  this  note. 


§326.    RELATION  OF   LANDLORD   AND   TENANT,   AS  AFFECTING 

ADVERSE  POSSESSION.     When  the  relation  of  landlord  and  tenant  has 

existed  between  any  persons,  the  possession  of  tenant  is  deemed  the  possession 

of  the  landlord  until  the  expiration  of  five  years  from  the  termination  of  the 

tenancy,  or,  where  there  has  been  no  written  lease,  until  the  expiration  of 

five  years  from  the  time  of  the  last  payment  of  rent,  notwithstanding  that  such 

tenant  may  have  acquired  another  title,  or  may  have  claimed  to  hold  adversely 

to  his  landlord.    But  such  presumptions  can  not  be  made  after  the  periods 

herein  limited. 

History:     Enacted  March  11,  1872. 


ADVERSE  POSSESSION— LANDLORD 
AND  TENANT. 

1.  Acceptance  of  lease — Effect  of. 

2.  Alcalde    deed  —  Rights    of    holder    as 

against  purchaser  of  revisionary  in- 
terest. 
3,4.  Holding    by    tenant — Presumption    as 
to  ceases  when. 

5.  Same — Same — "  Presumption  shall  not 

be    made   after   period   herein    lim- 
ited.' ' 

6.  Holding    jointly  —  Subordination    to 

owner  —  securing   interest    of   other 
joint  holders — Effect  of. 

7,8.  Parol  lease — For  more  than  one  year. 
9.  Possession  by  permission — Relation  of 
tenant  not  created — Effect  of. 

10.  Possession  of  tenant — Inures  to  bene- 

fit of  landlord. 

11.  Possession    under   agreement    to    pur- 

chase. 

12.  Relation   of  landlord  and   tenant   not 

existing — Section  not  applicable. 

13, 14.  Tenant — Estopped  to  deny  landlord  *s 
title — In  general. 

15.  Same — Same  —  Estoppel   endures   how 

long. 

16.  Same  —  Same  —  Whether   tenant   may 

dispute  his  landlord's  title  depends 
upon  a  variety  of  circumstances. 

Aa  to  tenant  deny  las;  landlord**  titles   See, 
post,  9  1962.  subd.  4  and  note. 

1.     Acceptance    of    leaae— Effect    of. — The 

owner  of  a  prescriptive  right  to  the  use  of 
a  water-ditch  across  the  land  of  another 
person,  is  not  estopped  to  assert  such  right 
by  the  acceptance  of  a  lease  thereto  from 
such  person,  where  such  prescriptive  owner 
has  remained  in  the  continuous  exercise  and 


possession  of  such  use,  and  has  not  re- 
ceived such  possession  from  the  owner  of 
the  land. — Strong  v.  Baldwin,  154  Cal.  161, 
97  Pac.  178. 

2.  Alcalde  deed  —  Riarhta  of  holder  aa 
aaralaat  purchaser  of  revisionary  Interest. — 

Title  by  adverse  possession  to  beach  and 
water  lots  of  San  Francisco  can  not  be 
acquired  by  holders  of  alcalde  deeds  and 
their  successors  in  interest,  as  against  the 
purchasers  of  the  revisionary  Interests  of 
the  state  therein,  as  the  possession  of  such 
holders  and  that  of  their  successors  is  under 
the  state  grant  of  the  leasehold  Interest. — 
Potrero  Nuevo  Land  Co.  v.  All  Persons,  29 
Cal.  App.  743,  166  Pac.  876. 

3.  Holding;  by  tenant— Presumption  aa  to 
ceases  when. — The  presumption  that  tenant 
holds  in  subordination  to  title  of  his  land- 
lord ceases  after  period  of  five  years  from 
expiration  of  lease. — Mlllett  v.  Lagomarsino, 
4  Cal.  Unrep.  883,  38  Pac.  308. 

4.  "Being  tenant,  his  possession  could 
not,  under  any  circumstances,  be  held  to  be 
adverse  until  expiration  of  five  years  from 
last  payment  of  rent."— Raynor  v.  Drew,  72 
Cal.  307,  310,  13  Pac.  866. 

5.  Same— Same— "Presumption  shall  not 
be    made    after    periods    herein    limited." — 

Effect  of  this  clause,  in  limiting  and  cutting 
off  at  periods  mentioned  presumption  that 
possession  of  tenant  is  possession  of  land- 
lord, is  to  require  landlord,  In  case  tenant 
has  acquired  another  title  or  has  held  ad- 
versely to  him,  to  rely  upon  title  exclusive 
of  lease.  He  can  not  recover  on  lease  alone, 
as  he  might  have  done  before  expiration  of 
those  periods,  but  he  must  prove  title  in 
same  manner  that  he  would  be  required  to 
do  had  there  been  no  lease. — Lawrence  v. 
Webster,  44  Cal.  385,  388. 
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6.  Holding:  Jointly  —  Subordination  to 
owner — Securing:  Interest  of  other  Joint 
■older*— Effect  if. — Where  a  person  holding 
land  jointly  with  others,  in  subordination 
to  title  of  owner,  securing  deed  from  such 
others  of  their  interests  in  premises,  will 
not  be  presumed  to  have  then  set  up  ad- 
verse claim,  or  that  character  of  possession 
then  changed. — Allen  v.  McKay.  6  Cal. 
Unrep.  993,  70  Pac.  8. 

7.  Parol  Iea«e— For  more  than  one  year, 

tenant  being  in  possession  after  conditions 
of  lease  are  fully  performed,  he  is  presumed 
to  hold  in  subordination  to  title  of  his  land- 
lord, and  not  adversely;  and  this  presump- 
tion declared  not  to  be  In  disregard  of  this 
section. — Doolan  v.  McCauley,  66  Cal.  476, 
478,  6  Pac.  130. 

8.  Party  presumed  to  know  that  under 
this  section  possession  of  tenant  is  deemed 
possession  of  landlord,  not  only  during 
existence  of  lease,  but  for  five  years  after 
termination  of  tenancy. — Mauldin  v.  Cox,  67 
Cal.  387,  393,  7  Pac.  804. 

9.  Possession  by  permission— Relation  of 
tenant  not  created — Effect  of. — Where  a 
person  enters  into  possession  of  real  prop- 
erty by  permission  of  the  owner,  without 
any  tenancy  whatever  being  created  except 
at  sufferance,  possession  being  given  merely 
as  a  matter  of  favor,  he  can  never  acquire 
title  by  adverse  possession,  no  matter  how 
long  continued,  against  the  true  owner,  un- 
less there  is  a  clear,  positive,  unequivocal 
disclaimer  and  disavowal  of  the  owner's 
title  and  the  assertion  by  the  occupant  of  a 
title  in  hostility  thereto,  notice  thereof  be- 
ing brought  home  to  the  land  owner. — 
Mattes  v.  Hall,  28  Cal.  App.  362,  152  Pac. 
436. 

Aa  to  relation  of  landlord  and  tenant  not 
existing*— General  role,  see  par.  12,  this  note. 

10.  Possession  of  a  tenant — Inures  to  the 
benefit  of  the  landlord  and  constitutes  the 
possession  of  the  landlord  for  the  purpose 
of  securing  him  the  benefits  of  the  adverse 
possession  so  as  to  gain  prescription  there- 
by, and  also  to  secure  him  the  benefits  of 
the  bar  of  the  statute  of  limitations  as 
against  an  action  begun  by  a  hostile  claim- 
ant.— Beckett  v.  Petaluma,  171  Cal.  309,  153 
Pac.  20. 

11.  Possession  under  agreement  to  pur- 
enase. — Where  the  plaintiff  entered  into 
possession  under  an  agreement  to  purchase, 


and  It  appears  that  one  of  the  defendants 
held  the  record  title  at  the  time  of  the  filing 
of  the  action  in  trust  for  the  plaintiff,  an 
action  to  quiet  title  by  prescription  can  not 
be  maintained. — Dresser  v.  Allen,  17  Cal. 
App.   510,   120   Pac.   65. 

Aa  to  rule  against  "tacking;**  poaaeaalon  of 
prior  lien-holder  to  establish  adverse  pos- 
session for  the  statutory  time,  see,  ante. 
8  321,  note  pars.  6,  118. 

12.  Relation  of  landlord  and  tenant  not 
existing—  Section  not  applicable. — In  those 
cases  in  which  the  relation  of  landlord  and 
tenant  never  existing  between  plaintiff  and 
defendant,  this  section  does  not  apply. — 
Millett  v.  Lagomarslno,  107  Cal.  102,  106, 
40  Pac.  28. 

Aa  to  poaaeaalon  by  permlaalon,  relation  of 
tenant  not  created,  see  par.  9,  this  note. 

13.  Tenant— Efitopped  to  deny  landlord** 
title— In  general. — See,  post,  §  1962  and  note. 

14.  A  tenant  can  not  claim  adverse  pos- 
session by  reason  of  occupancy  as  such 
tenant,  and  it  is  held  in  the  present  case 
that  defendant's  intestate  was  such  tenant. 
— Gish  v.  Huckaby,  38  Cal.  App.  144,  175  Par. 
657. 

16»  Same— Same— Estoppel  endures  how 
long;. — Estoppel  against  tenant  in  favor  of 
his  landlord's  title  does  not  endure  longer 
than  tenant's  possession  under  lease.  After 
possession  has  been  restored  to  landlord  the 
tenant  is  released  from  estoppel,  and  if  he 
has  paramount  title  he  may  bring  It  for- 
ward.— Wlllson  v.  Cleaveland,  30  Cal.  192, 
201. 

16.  Same— Same— Whether  tenant  may 
dispute  hla  landlord**  title  depend*  upon 
variety  of  elrcnmataneea. — General  rule  is 
that  he  can  not,  and  that  estoppel  continues, 
not  to  end  of  term  merely,  but  to  end  of 
tenant's  occupation,  or,  where  there  has 
been  repudiation  of  tenancy  and  subse- 
quent adverse  holding  by  tenant,  until  stat- 
ute of  limitations  has  run  in  his  favor.  He 
can  not  set  up  an  outstanding  title  which 
he  may  have  acquired.  Before  he  can  avail 
himself  of  such  title  he  must  surrender 
possession.  To  say  that  he  may  set  up  ad- 
verse title  acquired  by  him  to  defeat  re- 
covery by  his  landlord,  after  term  has  ex- 
pired, is  to  say  that  there  is  no  estoppel, 
and  that  tenant  may  always  deny  his  land- 
lord's title. — Tewksbury  v.  Magraff,  33.  Cal. 
237,  244. 


§  327.    BIGHT  OF  POSSESSION  NOT  AFFECTED  BY  DESCENT  CAST. 

The  right  of  a  person  to  the  possession  of  real  property  is  not  impaired  or 
affected  by  a  descent  cast  in  consequence  of  the  death  of  a  person  in  possession 

of  such  property.  History:    Enacted  March  11,  1872. 

§328.  CERTAIN  DISABILITIES  EXCLUDED  FROM  TIME  TO  COM- 
MENCE  ACTIONS.  If  a  person  entitled  to  commence  an  action  [1]  for  the 
recovery  of  real  property,  or  [2]  for  the  recovery  of  the  possession  thereof,  or 
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[3]  to  make  any  entry  or  defense  founded  on  the  title  to  real  property,  or  [4] 
to  rents  or  services  oat  of  the  same,  is,  at  the  time  such  title  first  descends  or 
accrues,  either: 

1.  Under  the  age  of  majority; 

2.  Insane; 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a 
criminal  offense,  for  a  term  less  than  life ; 

The  time,  not  exceeding  twenty  years,  during  which  such  disability  con- 
tinues is  not  deemed  any  portion  of  the  time  in  this  chapter  limited  for  the 
commencement  of  such  action,  or  the  making  of  such  entry  or  defense,  but 
such  action  may  be  commenced,  or  entry  or  defense  made,  within  the  period  of 
five  years  after  such  disability  shall  cease,  or  after  the  death  of  the  person 
entitled,  who  shall  die  under  such  disability ;  but  such  action  shall  not  be  com- 
menced, or  entry  or  defense  made,  after  that  period. 

History:  Enacted  March  11,  1872;  amended  March  18,  1903  (Stats. 
&  Code  Amdt8.  1903,  p.  177),  omitting  the  clause:  "or,  4.  A  married 
woman,  and  her  husband  may  be  a  necessary  party  with  her  in  com- 
mencing such  action  or  making  such  entry  or  defense;"  and  by  adding 
after  the  words  "The  time,"  commencing  last  paragraph,  the  words 
"not  exceeding  twenty  years;"  amended  by  Code  Commissioners,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  124,  held  unconstitutional, 
see  history,  §  6  ante. 


DISABILITIES. 
L  In  General,  1-14. 
II.  Subdivision  1 — Infancy,  15-28. 

III.  Subdivision  2— Insanity,  29-35. 

IV.  Exemption  of  Mabrtbd  Women,  36,  37. 
V.  Appeal— Death  of  Owner,  38-40. 

I.  In  General. 

1.  Absence  from  state — As  to  effect  of. 

2.  Construction  of  saving  clauses. 

3.  Exception  to  general  rule. 

4-  6.  Cotenants  and  tenants  in  common. 

7,8.  Disability   must   exist   at   accrual   of 
cause —Continuance. 

9.  Joint  cause  of  action — To  several  un- 
der disability. 

10.  Same — One  barred,  all  barred. 

11.  Joint  cause  of  action  against  several — 

Absence  of  one  from  state — Effect. 

12.  Bight  of  action  several — Disability  of 

one — Effect  of. 

13.  Statute  commencing  to  run—Not  stop- 

ped by  subsequent  disability. 

14.  Successive    disabilities  —  Can    not    be 

taken  advantage  of. 

IL  Subdivision  1 — Infancy. 

15.  Cause  of  action  accruing   during  in- 

fancy. 

16.  Heir  of  an  estate  is  protected  by  dis- 

ability of  infancy — No  protection  to 
co-heirs. 

17.  Infant  cestuis  que  trust — Barred  when 

trustee  barred. 

18.  Infant   ousted  —  When  statute   com- 

mences to  run. 
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19-22.  Infant's  property  in  hands  of  execu- 
tor, etc. — Barred  when. 

23,24.  Minor  claiming  under  ancestor  dying 
after  statute  started  to  run. 

25.  Minor  claiming  under  ancestor  dying 

before  statute  started  to  run. 

26.  No  saving  of  infancy  under  laws  of 

1862. 

27,28.  Belying  on  infancy — Burden  of  proof 
— Presumption. 

m.  Subdivision  2 — Insanity. 

29.  Insanity    or    mental    incapacity — Sus- 

pends statute  of  limitations. 

30.  Same — Subsequent  insanity  does  not. 

31.  Deaf  and  dumb  person — Protected. 

32.  Imbecility — Loss   of   understanding. 

33.  Incapacity  to  take  rational  care. 

34.  Same — Fraudulently    inducing    insane 

person  to  convey — Statute  begins  to 
run,  when. 

35.  Evidence  of  insanity. 

IV.  Exemption  op  Married  Women. 

36,37.  Coverture  —  Prior  to  amendment  of 
1903. 

V.  Appeal — Death  of  Owner. 

38.  Adjudgment  of  title  in  named  person — 

Appeal  —  Death    of    party    before 
judgment  on  appeal. 

39.  Ancestor  dying  before  possession  in- 

vaded—Rights of  infant  heir. 

40.  Possession  of  ancestor  invaded  before. 

death —  Statute   not  suspended  for 
minor  taking  title. 
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As  to  successive  disabilities,  see,  post, 
fi  368  and  note. 

.  As  to  suspension  of  running  of  statute  by 
war,  see,  post,  8  354  and  note. 

I.    IN  GENERAL. 

1.  Absence  from  tbe  state— As  to  effect 

of. — See,  post,  §  351  and  note. 

As  to  joint  cause  of  action  against  several 
and  one  is  absent  from  state,  see  par.  11, 
this  note. 

2.  Construction  of  savins;  clauses  of  stat- 
ute of  limitations  are  not  liberally  con- 
strued as  are  its  effective  provisions.— 
Clarke  v.  Bank  of  Mississippi,  10  Ark.  616, 
52  Am.  Dec.  248. 

3.  Exceptions  to  tbe  general  rule. — The 

general  rule  is  that  actions  for  the  recovery 
of  real  property  must  be  brought  within 
five  years  after  the  cause  of  action  shall 
have  arisen.  The  provisions  of  the  above 
section  are  the  exceptions  to  the  general 
rule. — Southern  Pac.  R.  Co.  v.  Whi taker,  109 
Cat  268,  275,  41  Pac.  1083. 

4.  Cotenants     and     tenants     In     common 

must  all  have  been  under  disability  at  time 
their  right  accrued  in  order  to  claim  bene- 
fit of  the  exemption  from  the  statute.— 
Floyd  v.  Johnson,  2  Litt.  (Ky.)  109,  18  Am. 
Dec.  255. 

See  par.  7,  this  note. 

5.  Where  some  of  tenants  in  common 
are  under  disability,  and  some  are  not,  stat- 
ute may  run  against  estates  of  latter  with- 
out barring  rights  of  former. — McFarland  v. 
Stone,  17  Vt.  166,  44  Am.  Dec  326. 

See  par.  11,  this  note. 

6.  Compares  Thomson  v.  Gaillard,  3  Rich. 
<S.  C.)  L.  418,  45  Am.  Dec.  778. 

7.  Disability  must  exist  at  time  cause 
of  action  accrues,  to  stop  running  of  stat- 
ute of  limitations. — Ark.  Boseman  v.  Brown- 
ing. 31  Ark.  364.  Int.  Klstler  v.  Hereth,  75 
Ind.  177,  39  Am.  Rep.  131.  Miss.  Hodges  v. 
Darden,  51  Miss.  199;  Watts  v.  Ounn,  58 
Miss.  502.  Pa.  Hogg  v.  Ashman,  83  Pa.  St. 
80.  Fed.  Hogan  v.  Hurts,  94  U.  S.  773,  24 
II  ed.  317. 

See  pars.  23,  24,  this  note. 

8.  Disability  must  be  continuing  one 
from  time  cause  of  action  first  accrued.— 
Edwards  v.  University,  1  Dev.  &  B.  (S.  C.) 
Eq.  825,  80  Am.  Dec.  170. 

t.  Joint  cause  of  action— To  several  un- 
der disability  when  cause  of  action  arose, 
statute  will  not  commence  to  run  until  dis- 
ability is  removed  from  all. — Ky.  Moore  v. 
Calvert,  6  Bush  356.  Miss.  Masters  v.  Dunn, 
30  Miss.  264;  Anding  v.  Davis,  88  Miss.  674, 
77  Am.  Dec.  658.  Ohio.  Riddle  v.  Roll,  24 
Ohio  St.  672.  Tcnn.  Seay  v.  Bacon,  4  Sneed 
99,  67  Am.  Dec.  601;  Shute  v.  Wade,  6  Yerg. 
1.    Vt.  Priest  v.  Hamilton,  2  Tyler  44. 

10.  Same— One  barred,  all  barred,  not- 
withstanding disability  of  some,  Is  doctrine 
of  some  courts. — See  Ala.  Hardeman  v.  Sims, 
3  Ala.  747.  Ky.  Moore  v.  Calvert,  6  Bush 
356.    Miss.  Jordan  v.  McKenzle,  30  Miss.  32. 


N.  C.  Rlden  v.  Frion,  3  Murph.  677.  Tenn. 
Morgan  v.  Reed,  2  Head.  276,  276. 

11.  Joint  cause  of  action  against  several 
—Absence    of    one    from    state  — Effect    on 

others, — as  to,  see  post,  9  351  and  note. 

12.  Right  of  action  several— Disability 
of  one— Effect  of. — In  a  case  in  which  the 
right  of  action  is  several  the  disability  of 
one  saves  his  right  but  not  that  of  those 
who  are  not  under  disability. — See  Ala. 
Daniel  v.  Day,  51  Ala.  431.  Ark.  Wilder  v. 
Mayo,  23  Ark.  325.  Ga.  Doe  ex  dem.  Pender- 
gast  v.  Oullatt,  10  Ga.  218.  Iowa.  Peters  v. 
Jones,  35  Iowa  612.  Tex.  Stovall  v.  Car- 
michael,  62  Tex.  883. 

See  par.  16,  this  note. 

As  to  cotenants  and  tenants  In  common, 

see  par.  3,  this  note. 

18.  Statute  commencing  to  run— Not 
stopped  by  disability. — When  statute  of 
limitations  have  once  begun  to  run,  no  sub- 
sequent disability  will  stop  it. — Crosby  v. 
Dowd,  61  Cal.  557,  597.  See  Ind.  Klstler  v. 
Hereth,  76  Ind.  177,  39  Am.  Rep.  131.  Md. 
Ruff  v.  Bull,  7  Har.  &  J.  14,  16  Am.  Dec.  290. 
9.  C.  Nicks  v.  Marti ndale,  1  Harp.  L.  135,  18 
Am.  Dec.  647;  Adamson  v.  Smith,  2  Mill  269, 
12  Am.  Dec.  665;  Faysoux  v.  Prather,  1  Nott 
&  McC.  296,  9  Am.  Dec.  691.  Pa.  Bensell  v. 
Chancellor,  5  Whart.  871,  34  Am.  Dec.  561. 

See  pars.  23-25,  this  note. 

14.  Successive  disabilities  —  Can  not  be 
taken  advantage  of  which  are  not  regarded 
In  construction  of  the  statute  of  limitations. 
— Ky.  Floyd  v.  Johnson,  2  LIU.  109,  13  Am. 
Dec.  255.  N.  Y.  Demarest  v.  Wynkoop,  3 
John.  Ch.  129,  8  Am.  Dec.  467.  Ohio.  Cozzens 
v.  Fornan,  30  Ohio  St.  491,  27  Am.  Rep.  470. 

See,  post,  S  368  and  note. 

II.     SUBDIVISION   1  — INFANCY. 

15.  Cause  of  action  accruing  daring  In- 
fancy may  be  commenced  at  any  time  with- 
in five  years  after  attaining  majority  on 
any  causes  of  action  enumerated  in  above 
section. — Burton  v. '  Robinson,  51  Cal.  186, 
188  (Spanish  grant);  Crosby  v.  Dowd,  61 
Cal.  557,  697  (Spanish  grant);  Qates  v. 
Llndley,  104  Cal.  451,  463,  38  Pac  811  (tax- 
title). 

16.  Heir  of  estate  Is  protected  by  disabil- 
ity  of   Infancy— No   protection    to   co-heirs 

not  under  disability. — Burton  v.  Robinson, 
61  Cal.  186,  188;  Moore  v.  Armstrong,  10 
Ohio  11,  36  Am.  Dec.  63. 

17.  Infant  cestui*  que  trust— Barred 
when  trustee  barred. — In  the  case  of  infant 
cestuis  que  trust,  they  are  barred  when 
trustee,  guardian,  or  executor  is  barred. — 
Patchett  v.  Pacific  Coast  R.  Co.,  100  .Cal. 
506,  510,  35  Pac.  73. 

See  pars.  19-22,  this  note. 

18.  Infant  ousted  —  When  statute  com- 
mences running. — Ouster  and  notice  thereof 
are  not  suspended  because  of  Infancy  of 
disseisee,  but  effect  of  his  knowledge  there- 
of is  suspended  until  he  attains  his  major- 
ity, and  he  has  five  years  after  that  date 
within  which  to  bring  the  action  to  recover 
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the  land. — Winterburn  v.  Chambers,  91  Cal. 
170,  187,  27  Pac.  658. 

19.  Infant's  property  In  hand*  of  execu- 
tor, etc.— Barred  when. — In  a  case  in  which 
an  infant's  property  in  hands  of  executor, 
guardian,  or  trustee,  in  whom  legal  title 
vests,  and  in  whom  right  of  action  exists 
exclusively,  when  the  executor,  guardian  or 
trustee  is  barred,  the  infant  will  also  be 
barred,  notwithstanding:  his  minority. — 
Patchett  v.  Pacific  Coast  R.  Co.,  100  Cal. 
505,  509,  610,  35  Pac.  73.  See  Halleck  v. 
Mixer,  16  Cal.  574,  679;  Cunningham  v.  Ash- 
ley, 45  Cal.  485.  493;  McLeran  v.  Benton,  73 
Cal.  329,  342,  2  Am.  St  Rep.  814.  14  Pac. 
879;  Wilmerding  v.  Russ,  33  Conn.  67,  68; 
Moore  v.  Armstrong:,  10  Ohio  11,  36  Am.  Dec. 
63. 

20.  A  seemingly  contrary  doctrine,  and 
certainly  one  more  in  keeping  with  the 
spirit,  If  not  with  the  very  letter,  of  the 
code,  is  held  in  Crosby  v.  Dowd,  61  Cal.  657, 
597.     There  court  say: 

21.  "It  would  be  a  law  with  very  little 
justice  in  it  that  would  permit  an  infant's 
property  to  be  devested  by  adverse  pos- 
session held  under  such  circumstances.  For- 
tunately, we  are  convinced,  after  careful 
consideration,  that  the  terms  of  our  statute 
do  not  compel  us  to  so  hold.  Ingrafted  upon 
the  provisions  prescribing  the  time  of  com- 
mencement of  actions  for  the  recovery  of 
real  property,  is  an  exception  in  these 
words,"  and  then  quotes  the  above  section 
of  the  code.  (See  par.  20,  this  note).  This 
doctrine  is  thought  to  be  fully  supported 
by  decision  in  Winterburn  v.  Chambers,  91 
Cal.  170,  187,  27  Pac.  668. 

21a.  It  is  to  be  noted  that  principal  cases 
relied  on  in  Patchett  v.  Pacific  Coast  R.  Co., 
100  Cal.  605,  509,  510,  35  Pac.  73,  Is  from 
Connecticut  and  the  old  system  of  law  in 
Ohio,  are  not  in  harmony  with  spirit  or  let- 
ter of  our  code. 

22.  The  more  enlightened  doctrine  of 
Crosby  v.  Dowd,  61  Cal.  557,  697,  finds  sup- 
port in  a  number  of  well-considered  cases, 
among  them:  Ala.  Moore  v.  Wallis,  18  Ala. 
458.  Miss.  Bacon  v.  Gray,  23  Miss.  140; 
Fearn  v.  Shirley,  31  Miss.  301,  66  Am.  Dec. 
575;  PIttman  v.  McClellan,  65  Miss.  299;  Eck- 
ford  v.  Evans,  66  Miss.  18.  Tex.  Lacy  v.  Wil- 
liams. 8  Tex.  182. 

23.  Minor  claiming  under  ancestor  dying: 
after  statute  started  to  ran. — In  the  case  of 
a  minor  claiming  under  ancestor  who  died 
after  rights  had  been  Invaded  and  statute 
of  limitations  set  in  motion,  its  running  will 
not  be  stopped  by  the  disability. — Crosby  v. 
Dowd,  61  Cal.  567,  697;  McLeran  v.  Benton, 
73  Cal.  329,  2  Am.  St.  Rep.  814,  14  Pac.  879; 
Alvarado  v.  Nordholt,  95  Cal.  116,  30  Pac. 
211;  Castro  v.  Geil,  110  Cal.  292,  297,  62  Am. 
St.  Rep.  84,  42  Pac.  804.  See  Ala.  Daniel  v. 
Day,  61  Ala.  431.  Arte.  Bozeman  v.  Brown- 
ing, 31  Ark.  364.  Mo.  Rogers  v.  Brown,  61 
Mo.  187.  Pa.  Henry  v.  Carson,  59  Pa,  St 
Rep.   297. 

See  pars.  6,  12,  13,  40,  this  note. 


24.  Compare t  Ladd  v.  Jackson,  43  Ga. 
288;  South  v.  Thomas,  7  T.  B.  Mon.  (Ky.)  69. 

25.  Minor  claiming;  under  ancestor  dying; 
before  atatate  started  to  ran. — In  the  case 
of  a  minor  claiming  under  ancestor  who 
died  before  his  rights  had  been  invaded  and 
statute  set  running,  has  five  years  after  at- 
taining majority  in  which  to  commence  ac- 
tion.— Crosby  v.  Dowd,  61  Cal.  557,  697;  Mc- 
Neil v.  First  Congregational  Soc,  66  Cal. 
105,  111,  4  Pac.  1096. 

See   par.    39,    this   note. 

26.  No  savin*  of  infancy  under  laws  of 
1862. — There  was  no  saving  of  infancy  un- 
der law  as  it  stood  In  1862;  so  that  where 
cause  of  action  arose  from  invasion  of  es- 
tate of  deceased  ancestor,  after  his  decease 
and  during  minority  of  his  heirs,  and  ad- 
ministrator failed  to  sue  until  bar  of  stat- 
ute had  intervened  infant  heirs  were  barred. 
— McLeran  v.  Benton,  73  Cal.  329,  342,  2  Am. 
St.  Rep.  814,  14  Pac.  879.  Conn.  Wilmerding 
v.  Russ,  33  Conn.  67.  68.  Ky.  Darnall  v. 
Adams,  13  B.  Mon.  273.  La.  Copse  v.  Eddins. 
15  La.  Ann.  628.  Md.  Crook  v.  Glenn,  30  Md. 
65.  Fed.  Meeks  v.  Olpherts,  100  U.  S.  664, 
25  L.  ed.  735;  Meeks  v.  Vassault,  3  Sawy.  C. 
C.  206,  214,  16  Fed.  Cas.  1314. 

27.  Relying;  on  infancy-— Burden  of  proof 
— Presumption. — In  a  case  where  a  party 
relies  upon  exemption  of  infancy  party- 
must  prove  thet  he  is  entitled  to  it. — Steven- 
son v.  McReary,  12  Smed.  &  M.  (Miss.)  9,  61 
Am.  Dec.  102. 

28.  All  presumptions  are  against  his 
claim. — Clarke  v.  Bank  of  Mississippi,  10 
Ark.  516,  52  Am.  Dec.   248. 

III.      SUBDIVISION    2  — INSANITY. 

20.  Insanity,  mental  Incapacity  —  Sus- 
pends running;  of  statute  of  limitations  un- 
til recovery  or  death. — Crowther  v.  Row- 
landson.  27  Cal.  376.  See  Ga.  Dicken  v. 
Johnson,  7  Ga.  484.  N.  H.  Little  v.  Down- 
ing, 37  N.  H.  365.  N.  C.  Arnold  v.  Arnold,  13 
Ired.  L.  174,  55  Am.  Dec.  434.  Tex.  Sasser  v. 
Davis,  27   Tex.   666. 

See  par.  32,  this  note. 

80.  Same— Subsequent  Insanity  will  not 
have  that  effect. — See  Ky.  Clark  v.  Trail,  1 
Met.  35.  Mass.  Allis  v.  Moore,  84  Mass. 
(2  Allen)  306.  Vt.  Lincoln  v.  Norton,  36 
Vt.  679. 

31.     Deaf  and  dumb  persons— Protected. — 

Those  persons  who  have  been  deaf  and 
dumb  persons  from  birth  are  considered 
non  compos  mentis  and  protected  by  ex- 
emption, unless  shown  to  possess  sufficient 
intelligence  to  know  and  comprehend  their 
legal  rights  and  liabilities. — Oliver  v.  Berry, 
63  Me.  206,  87  Am.  Dec.  647. 

S2.     Imbecility— Loss  of  understanding.—. 

In  those  cases  in  which  imbecility  rather 
than  insanity  is  indicated  by  total  loss 
of  understanding,  the  party  is  under  the 
protection  of  the  provision  of  this  subdivi- 
sion.— Crowther  v.  Rowlandson,  27  Cal.  876, 
381. 

See  par.  35,  this  note. 
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38.     Incapacity  to  taking  rational  care  of 

his  property  at  time  of  conveyance  indicates 
such  insanity  'as  will  justify  court  In  set- 
ting: deed  aside. — Crowther  v.  Rowlandson, 
27  Cal.  376.  381. 

84.  Same— Fraudulently  Inducing  Insane 
person  to  eonvey  his  property,  statute  will 
not  commence  to  run  against  action  to  set 
aside  conveyance  until  grantor  has  recov- 
ered his  reason  (see  par.  29,  this  note),  and 
has  discovered  the  fraud.  —  Crowther  v. 
Rowlandson,  27  Cal.  376. 

38.  Evidence  of  Insanity. — "To  establish 
insanity  alleged,  it  was  sufficient  for  plain- 
tiff to  prove  at  time  he  delivered  instru- 
ments referred  to,  he  was  incapacitated 
from  rational  care  of  his  property  by  reason 
of  mental  delusion." — Crowther  v.  Rowland- 
son.  27  Cal.  376,  381.  See  Bond  v.  Bond.  89 
Mass.  (7  Allen)  1. 

See  par.  32,  this  note. 

IV.    EXEMPTION  OF  MARRIED  WOMEN. 

34.  Coverture— Prior  to  the  amendment 
of  1903,  preventing  running  of  statute  in 
those  cases  where  husband  was  necessary 
party  with  wife  in  commencing  action  to 
recover  real  property,  or  to  make  an  entry 
or  defense,  but  in  none  other.  Disability  of 
femes  covert  to  sue,  etc.,  in  such  cases  hav- 
ing been  removed  by  statute,  there  was  no 
longer  reason  for  retaining  the  exemption 
from  operation  of  statute  of  limitations. — 
See  Wilson  v.  Wilson,  36  Cal.  447,  95  Am. 
Dec.  194;  Kapp  v.  Griffith,  42  Cal.  408; 
Cameron  v.  Smith,  5b  Cal.  303.  111.  Castner 
v.    Walrod,    83    111.    171,    25    Am.    Rep.    U0. 

%  Brown  v.  Cousens,   61   Me.   301.     N.   Y. 


Ball  v.  Bullard,  32  Barb.  141:  Dunham  v. 
Sage,  5  Lans.  45.  Ohio.  Ong  v.  Sumner,  1 
Cin.  Supr.  Ct.    (Ohio)    424. 

37.  Compare i  McLaughlin  v.  Spengler,  67 
Miss.  818;  State  ex  rel.  Lippard  v.  Trout- 
man,  72  N.  C.  551. 

V.    APPEALS-DEATH  OF  OWNER. 

38.  Adjudgment  of  title  la  named  per- 
son—Appeal— Death  of  party  before  Judg- 
ment on  appeal  the  statute  of  limitations 
will  not  run  against  a  devisor  of  the  de- 
ceased party,  or  a  minor,  until  after  judg- 
ment denying  a  new  trial,  under  provisions 
of  above  section. — Westphal  v.  Arnoux,  — 
Cal.  App.  — ,  197  Pac.  395. 

80.  Ancestor  dying  before  possession  In- 
vaded—Rights of  Infant  heir.  —  In  those 
cases  in  which  the  ancestor  died  before  the 
possessory  rights  were  invaded,  a  minor 
heir  may  commence  an  action  within  the 
period  prescribed  by  the  above  section  after 
the  removal  of  his  disability. — Westphal  v. 
Arnoux,  —  Cal.  App.  — ,  197  Pac  395. 

See  par.  25,  this  note. 

40.  Possession  of  aneestor  Invaded  be- 
fore death— Statute  not  suspended  for  minor 
taking  title  from  such  ancestor,  not  with- 
standing the  provisions  of  the  above  sec- 
tion, but  would  continue  to  run  against  the 
minor. — Westphal  v.  Arnoux,  —  Cal.  App. 
— ,  197  Pac.  395,  following  doctrine  in  Mc- 
Leran  v.  Benton,  73  Cal.  329,  2  Am.  St.  Rep. 
814,  14  Pac.  879;  Alvarado  v.  Nordholt,  95 
Cal.  116,  30  Pac.  211;  Castro  v.  Geil,  110 
Cal.  292,  52  Am.  St.  Rep.  84,  42  Pac.  804. 

See  pars.  23,  24,  this  note. 
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["The  sections  of  the  Code  of  Civil  Procedure  from  335  to  349  inclusive,  being  Chapter  HI, 
Title  II,  Part  H,  prescribe  the  period  within  which  '  actions  other  than  for  the  recovery  of 
real  property'  may  be  commenced. ' '—City  of  San  Francisco  ▼.  Liming.  73  CaL  610.  611, 
15  Pac.  311.] 

CHAPTER  HI. 

THE  TIME  OP  COMMENCING  ACTIONS  OTHER  THAN  FOE  THE  RECOVERY  OP 

REAL  PROPERTY. 


I  335.    Periods  of  limitation  prescribed.  I  344. 

$  336.     Within  five  years. 

I  337.     Within  four  years.  I  345. 

1 338.     Within   three  years. 

§339.    Within  two  years.  1 346. 

S  340.    Within  one  year. 

I  341.    Within  six  months.  I  347. 

§  341a.  Actions  to  recover  personal  property 

left  in  hotel.  |  348. 

I  342.  Same.  [Actions  against  county  on  re- 
jected claim.]  1 340. 

1 343.  Actions  for  relief  not  hereinbefore 
provided  for. 


Where  cause  of  action  accrues  on  mu- 
tual account. 

Actions  by  the  people  subject  to  lim- 
itations of  this  chapter. 

Action  to  redeem  mortgage,  without 
account  of  rents  and  profits. 

Same.  When  some  of  mortgageors  are 
not  entitled  to  redeem. 

No  limitations  where  money  or  prop- 
erty deposited  in  bank. 

Time  for  commencing  actions  under 
"local  improvement"  act  of  1901. 


§335,  PERIODS  OP  LIMITATION  PRESCRIBED.  The  periods  pre- 
scribed for  the  commencement  of  actions  other  than  for  the  recovery  of  real 
property,  are  as  follows: 

History:    Enacted  March  11,  1872. 


TIME  OF  COMMENCEMENT  OP  AC- 
TIONS—IN GENERAL. 

1.  As  to  construction  of  section. 

2.  Same — Provision  has  no  relation  to  equit- 

able proceeding. 

3, 4.  Bar  of  statute — Burden  of  proving. . 

5.  Same — Same — Exception. 

6.  Same — Early  rule  at   common  law  was 

otherwise. 

7.  Date  of  filing  complaint — Presumption  as 

to,  on  appeal. 

8,  9.  Demand — Necessity  for. 

10.  Findings — Bar  of  statute  of  limitations 

raised  by  i>lea. 

11.  Form  of  action — Whether  legal  or  equit- 

able— Immaterial. 

12.  New  promise  in  writing  —  To  pay  debt 

.  created  out  of  state — Effect  of. 

1.  As  to  construction  of  section. — This 
section,  as  well  as  title  to  chapter,  clearly 
shows  that  limitations  therein  fixed  do  not 
apply  to  actions  where  effect  would  be  to 
cut  off  any  portion  of  limitation  of  five 
years. — Goodnow  v.  Parker,  112  Cal.  437, 
444.  44  Pac.  738. 

2.  Same— Provision  an*  mo  relation  to 
equitable  proceeding;  to  set  aside  fraudu- 
lent deed  of  real  estate  when  effect  of  It 
Is  to  restore  possession  of  premises  to  de- 
frauded party.  In  such  case  action  is  sub- 
stantially action  for  recovery  of  real  estate; 
Indeed,  it  is  literally. — See  Oakland  v.  Car- 


pentier,  18  Cal.  540,  562;  Goodnow  v.  Parker, 
112   Cal.    437,    445,    44   Pac.   738. 
See  par.  11,  this  note. 

8.     Bar  of  statute — Burden  of  proving  Is 

usually  on  defendant. — See,  post,   $  468  and 
note;  Thomas  v.  Glendlnnlng,  18  Utah  47,  44 
Pac.    662;    Goodell   v.   Gibbons,    91   Va.    608 
22  S.  E.  604. 

4.  Burden  being  on  defendant,  he  must 
show  date  on  which  statute  began  to  run; 
thus,  in  a  civil  action  for  conversion  or 
embezzlement  of  personal  property,  where 
the  time  of  the  alleged  grievance  does  not 
appear  by  the  pleadings  or  the  testimony, 
a  nonsuit  based  on  a  plea  of  the  statute 
of  limitations  will  be  reversed. — Norton  v. 
Zellerbach,  2  Cal.  Unrep.  181,  11  Pac.  Coast 
L.  J.  356,  followed  In  Whltcomb  v.  McClin- 
tock,  2  Pac.  886,  1  West  Coast  Rep.  876. 

5.  Same  —  Same  —  Exception.  —  Except 
where  complaint  discloses  lapse  of  bar- 
ring period,  shifting  to  plaintiff  the  bur- 
den of  producing  evidence  of  some  saving 
exception. — See  Hines  v.  Potts,  56  Miss.  346, 
362;  Gross  v.  Disney,  96  Tenn.  692,  32  S.  W 
632. 

6.  Same — Early  rule  at  common  law  wa« 
otherwise,  placing  burden  of  proof  on  plain- 
tiff.— See  Ark.  Leigh  v.  Evans,  64  Ark.  26, 
41  S.  W.  427.  N.  C.  Graham  v.  O'Bryan,  120 
N.  C.  463,  27  S.  E.  122.  Ens;.  Hurst  v. 
Parker,  1  Barn.  &  Aid.  92,  2  Chit.  249,  4  Eng! 
C.  L.  44,  18  Rev.  Rep.  440;  Nepean  v.  Knight] 
2  Mees.  &  W.  894. 

See  4  Wig.  on  Ev.,  8  2485. 
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7.  Date  of  MMng  complaint — Presmmptloa 
mm  to  on  appeal. — Where  the  record  on  ap- 
peal is  silent  it  will  be  presumed  that  the 
original  complaint  was  filed  at  the  com- 
mencement of  the  action. — Shuler  v.  Corl,  89 
Cal.  App.  196,  178  Pac.   536. 

8.  Demand  —  Necessity  for. —  Where  a 
party  may  call  for  the  performance  of  the 
agreement  upon  the  part  of  another  only 
by  a  tender  or  offer  to  perform  his  own 
agreement,  there  can  be  no  breach  of  the 
contract  by  the  one  until  such  offer  or  ten- 
der by  the  other,  and  the  statute  of  limita- 
tions will  not  begin  to  run  until  that  time, 
the  contract  being  one  to  purchase  per- 
sonal property  and  not  a  contract  to  pay 
money.— Vickrey  v.  Maler,  164  Cal.  384,  129 
Pac.  278,  276. 

See,  ante,  S  307  and  note. 

9.  Even  in  cases  involving  contracts  for 
the  payment  of  money,  If  the  contract  shows 
by  its  terms  that  the  right  to  demand  it  is 
to  inure  for  a  considerable  period,  and 
that  an  indefinite  delay  in  making  it  is 
contemplated,  the  rule  that  a  demand  must 
be  made  within  the  statutory  period  of  limi- 
tation, counting  that  period  from  the  time 
when  the  uemand  can  first  be  made,  has 
never  been  held  to  control  and  bar  the  ac- 
tion as  a  stale  demand. — Vickrey  v.  Maier, 
164  Cal.  384,  129  Pac.  273,  275. 

10.  Findings— Bar  of  statute  of  limita- 
tions raised  by  plea.  —  Court  should  ex- 
pressly   find   whether   action   is    barred   by 


statute,  and  not  merely  facts  from  which 
It  may  be  inferred  bar  has  or  has  not  arisen. 
—Duff  v.  Duff,  71  Cal.  513,  536,  12  Pac.  570. 
See  Spauldlng  v.  Howard,  121  Cal.  194,  198, 
68  Pac.  563. 

An  to  findings,  see,  ante,  $  318,  note  pars. 
91-101. 

11.  Form  of  action— 'Whether  legal  or 
eaaltable  Immaterial. — The  nature  of  the 
right  sued  upon  and  not  the  form  of  the 
action  nor  the  relief  sought  determines  the 
applicability  of  the  statute  of  limitations 
under  our  code. — Bell  v.  Bank  of  California, 
163  Cal.  243,  94  Pac.  889.  See  Lord  v.  Mor- 
ris, 18  Cal.  482;  Miller  &  Lux  v.  Batz,  131 
Cal.  402,  63  Pac.  680;  Banks  v.  Stockton,  149 
Cal.  599,  87  Pac.  83;  Williams  v.  Southern 
Pac.  R.  Co.,  160  Cal.  624,  89  Pac.  599. 

As  to  section  and  title  having  no  applica- 
tion to  equitable  proceeding  to  set  aside 
fraudulent  deed,  see,  par.  2,  this  note. 

12.  New  promise  in  writing— To  pay  debt 
contracted  out  of  state-— Effect  of. — A  new 

promise  in  writing  made  within  the  state, 
made  before  the  bar  of  the  statute,  to  pay 
a  debt  originally  contracted  outside  the 
state,  does  not  create  a  new  cause  of  action, 
but  merely  continues  the  original  liability 
for  a  longer  term,  and  waives  as  much  of 
the  period  of  limitation  as  has  already  run, 
and  the  action  must  be  on  the  original  and 
not  on  the  new  promise. — Dixon  v.  Bart- 
lett,   176  Cal.  672,   169   Pac.   236. 


§  336.    WITHIN  FIVE  YEARS.    Within  five  years : 

1.  An  action  upon  a  judgment  or  decree  of  any  court  of  the  United  States 
or  of  any  state  within  the  United  States. 

2.  An  action  for  mesne  profits  of  real  property. 

History:     Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  291. 


TIME  TO  COMMENCE  ACTION— WITHIN 

FIVE  YEARS. 

I.  In  General,  1-15. 

IL  Subdivision  1 — Action  Upon  Judgment 
16-37. 
m.  Subdivision     2  — Action    jqr    Mesne 
Profits,  38-41. 

L  In  General. 

1.  As  to  construction  of  section — In  gen- 

eral. 

2.  Same — Decree  for  alimony. 

3.  Same — Decree  of  a  eourt  of  chancery — 

Of  sister  state  —  Directing  levying 
assessment  on  stock. 

4.  Same — Decrees  of  foreclosure  and  defi- 

ciency judgments. 
5, 6.  Same — Same — Docketing  of  balance  re- 
maining due. 
7.  8ame — Domestic  judgments  included. 
8. 9.  Same — Foreign  judgments  not  included. 
10.  Action   against  garnishee — To  recover 
debt  due  judgment  debtor. 


11.  Action  by  creditors  under  section  720, 

post. 

12.  Defendant  against  whom  judgment  may 

be  rendered. 

13.  Judgments    payable    in    instalments — 
Statute  runs  on  each  instalment. 

14.  Satisfaction  of  judgment — Failure  to 

sue  not. 

15.  Set-off  of  one  judgment  against  an- 

other— Application  for. 

IX  Subdivision  1 — Action  Upon  Judgment. 

16.  Bar  of  statute — Statute  set  in  motion 

by  final  judgment. 

17, 18.  Same — Clerk's  entry  in  minutes — Not  a 
judgment. 

19.  Same — Final   judgment — Necessary   to 
set  statute  in  operation. 

20-  23.  Same  —  Same  —  What  is  a  final  judg- 
ment. 

24.  Decree  of  distribution — Action  on. 

25.  Deficiency  judgment — From  what  date 

statute  runs. 
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26-  30.  Same — Assuming  and  agreeing  to  pay 
mortgage. 

31.  Judgment  for  cost — Barred,  when. 

32,  33.  Same — Prosecuted  against  administra- 
tor— Bar  need  not  be  pleaded. 

34.  Judgment    of    sister    state  —  Plea    of 

bar  of  statute — Sufficiency  of. 

35.  Justice's  judgment. 

36, 37.  Revival  of  judgment  scire  facias. 

III.  Subdivision     2  —  Action     for     Mesne 
Profits. 

38.  Added     paragraph  —  By     legislature 

1873-4. 

39.  Mesne  profits — Action  to  recover. 

40.  Same — Patentee  of  land. 

41.  Same — Rents   and   profits — Action   for 

trespass. 

Aa  to  enforcement  of  Judgment  other- 
wise than  by  execution  more  than  live  years 
after  it  la  entered,  or  the  last  payment 
to  be  made  thereunder  to  come  due,  post, 
§  685,  note. 

I.     IN  GENERAL. 

1.  Am  to  contraction  of  nectlon— In  gen- 
eral.— There  is  nothing  to  indicate  that 
legislature  intended  to  control  effect  or 
operation  of  section  708,  post,  or  the  rem- 
edy under  it,  by  above  section. — Merguire 
v.  O'Donnell,  139  Cal.  6,  9,  72  Pac.  337. 

2.  Same— Decree  for  alimony  is  embraced 
within  this  section  of  the  code. — De  Uprey 
v.  De  Uprey,  23  Cal.  352,  354.  See  Howard 
v.  Howard,  15  Mass.  196. 

S.  Same— Decree  of  court  of  chancery  of 
•later  atate— Directing  levying-  aaaeaameat 
on  stock. — A  decree  of  court  of  chancery  of 
a  sister  state,  the  home  of  a  corporation, 
that  assessment  of  specified  amount  of  sub- 
scription to  capital  stock  of  the  corpora- 
tion shall  be  called  and  paid  by  subscribers, 
is  not  judgment  or  decree  within  meaning 
of  above  section  of  code,  and  action  thereon 
s  barred  in  two  years'  under  section  339, 
post— ,Glenn  v.  Saxton,  68  Cal.  353,  356,  9 
Pac.  420. 

4.  Same— Decree*  of  forecloanre  and  de- 
ficiency judgment*  are  included  in  this  sec- 
tion.—See  Stout  v.  Macy,  22  Cal.  647,  650; 
Bowers  v.  Crary,  30  Cal.  621,  624. 

5.  Same— Same— Docketing  of  balance  re- 
maining* due  after  sale  of  mortgaged  prem- 
ises is  not  new  and  independent  judgment, 
and  is  governed  by  period  of  limitation  of 
decree  of  foreclosure. — Bowers  v.  Crary,  30 
Cal.  621.  624. 

See  pars.  26-30,  this  note. 

6.  Contra:  Chapln  v.  Broder,  16  Cal.  403, 
422. 

7.  Same— Domestic  judgment  a  embraced 
within  this  statute. — Mason  v.  Cronise,  20 
Cal.  211,  218;  Rowe  v.  Blake,  99  Cal.  167, 
171,  37  Am.  St.  Rep.  46,  33  Pac  864.  See 
Hobbs  v.  Duff,  23  Cal.  596,  630. 


8.  Same  —  Forelgm  judgmenta  not  in- 
cluded.— That  is,  judgments  recovered  in 
foreign  country,  are  not  embraced  within 
provisions  of  above  section  of  code;  but 
are  governed  by  provisions  of  section  343 
post,  respecting  actions  not  otherwise  pro- 
vided for. — Dore  v.  Thomburgh,  90  Cal.  64, 
67,  26  Am.  St.  Rep.  100,  27  Pac.  30. 

9.  This  section  provides  the  period  within 
which  an  independent  action  may  be  com- 
menced on  a  judgment,  but  does  not  limit 
the  time  for  issue  of  execution  under  sec-" 
tion  685.  post. — Doehla  v.  Phillips,  161  Cal. 
494,  91  Pac.  33Q. 

10.  Action  againat  garnlahee— To  recover 
debt  due  judgment  debtor  the  plea  of  the 
statute  of  limitations  may  be  made  if  it 
could  be  made  against  the  judgment  debtor, 
but  the  liability  created  by  the  garnish- 
ment is  never  barred.  In  suit  against  the 
garnishee  he  occupies  the  same  position 
that  he  would  hold  if  being  sued  by  the 
judgment  debtor. — Nordstrom  v.  Corona  City 
Water  Co.,  156  Cal.  206,  214,  132  Am.  St.  Rep. 
81,  100  Pac.  242. 

11.  Action  by  creditor*  under  aectlon  720, 

poat.— Such  an  action,  brought  within  less 
than  four  years  after  the  judgments  upon 
which  the  same  was  based,  is  not  barred. — 
Nordstrom  v.  Corona  City  Water  Co.,  165 
Cal.  214,  100  Pac.  242. 

12.  Defendant  againat  whom  judgment 
rendered,  if  he  wishes  to  set  statute  of  limi- 
tations thereon  running,  may  cause  judg- 
ment to  be  entered  at  any  time. — Edwards 
v.  Hellings,  103  Cal.  204,  207,  37  Pac.  218. 

13.  Judgment  payable  In  Inatalmen  ta— 
Statute  begin*  to  run  aa  to  each  inatalment 

on  day  it  becomes  payable  under  judgment 
or  decree. — De  Uprey  v.  De  Uprey,  23  Cal. 
352,  353. 

14.  Satisfaction  on  Judgment— Failure  to 

aue  within  Ave  years  judgment  is  not  there- 
by satisfied;  right  to  enforce  its  satisfac- 
tion by  suit  is  simply  barred. — City  of  San 
Diego  v.  Higgins,  115  Cal.  170.  176,  46  Pac. 
923. 

15.  Set-off  of  one  judgment  against  an- 
other—Application for  must  be  made  within 
Ave   years. — See,  post,   S  868   and   note. 

II.     SUBDIVISION   1— ACTION   UPON 
JUDGMENT. 

16.  Bar  of  atatute— -Statute  act  in  motion 
by  final  Judgment  only,  and  time  is  to  be 
computed  from  date  on  which  judgment  is 
entered  of  record,  and  not  from  date  on 
which  court  finds  party  is  entitled  to  judg- 
ment.— Parke  v.  Williams,  7  Cal.  247;  Frank- 
lin v.  Merida,  50  Cal.  289;  Trenouth  v. 
Farrington,  54  Cal.  273,  distinguishing  as 
not  applicable  Gray  v.  Palmer,  28  Cal.  416; 
Peck  v.  Courtis,  31  Cal.  207,  209,  and  Genella 
v.  Re  1  yea,  32  Cal.  169  (question  in  those 
cases  was  what  was  starting-point  of  time 
in  which  appeal  can  be  taken);  Condee  v. 
Barton,  62  Cal.  1;  Crlm  v.  Kessing,  89  Cal. 
478,  486,  23  Am.  St.  Rep.   491,  26  Pac.  1074; 
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Rowe  v.  Blake,  99  Cal.  167,  171,  37  Am.  St.       is    admissible    In    evidence.      If    five-years 


Rep.  45,  33  Pac.  864;  Edwards  v.  Helllngs, 
103  Cal.  204,  207,  37  Pac.  218;  Herrlich  v. 
McDonald,  104  Cal.  551,  553,  38  Pac.  360; 
Feeney  v.  Hinckley,  6  Cal.  Unrep.  666,  64 
Pac.  408. 

17.  Same — Clerk's  entry  In  ml nn tea — Not 
a  Judgment. — The  clerk's  entry  in  minutes, 
at  end  of  trial,  of  decision  of  judge  does 
not  constitute  judgment,  judgment  is  to  be 
entered  upon  this  decision. — Crim  v.  Kes- 
stng,  89  Cal.  478,  486-488,  23  Am.  St.  Rep. 
491,  26  Pac.  1074. 

18.  "The  entry  of  judgment  after  it  had 
been  rendered  by  court  is  but  ministerial 
act  of  clerk.  The  judgment,  when  entered, 
becomes  record  of  what  court  has  deter- 
mined, and  then  becomes  as  binding  upon 
parties  as  if  entered  immediately  upon  its 
rendition.  The  rendition  of  Judgment  is 
Judicial  act;  its  entry  upon  record  Is  merely 
ministerial." — Crim  v.  Kessing,  89  Cal.  *78, 
488,  23  Am.  St.  Rep.  491,  26  Pac.  1074. 

19.  Same— Final  Judgment— Necessary  to 
act  statute  1b  operation  against  action  on 
Judgment. — Condee  v.  Barton,   62  Cal.   1. 

20.  Same  —  Same  —  What  Is  a  final  Judg- 
ment.— Final  judgment  does  not  exist  until 
time  allowed  for  appeal  therefrom  has 
elapsed;  statute  begins  to  run  from  that 
date  and  not  from  date  of  its  entry  of  rec- 
ord.—Feeney  v.  Hinckley,  134  Cal.  467,  86 
Am.  St.  Rep.  290,  66  Pac.  580,  citing  and 
discussing  Hills  v.  Sherwood,  33  Cal.  474. 
479;  Trenouth  v.  Farrington,  54  Cal.  273; 
Oillmore  v.  American  Cent.  Ins.  Co.,  65  Cal. 
63,  2  Pac.  882;  same  case  67  Cal.  366,  7  Pac. 
781;  Cook  v.  Rice,  91  Cal.  664,  27  Pac.  1081; 
Harris  v.  Bamhart,  97  Cal.  546,  32  Pac.  689; 
Naftzger  v.  Gregg,  99  Cal.  83,  37  Am.  St. 
Rep.  23,  33  Pac.  757;  In  matter  of  Blythe, 
99  Cal.  472,  34  Pac.  108;  Story  v.  Story  &  I. 
Co.,  100  Cal.  41,  34  Pac.  675;  Brown  v.  Camp- 
bell, 100  Cal.  636,  38  Am.  St.  Rep.  314,  35 
Pac.  433;  Webb  v.  Buckelew,  82  N.  Y.  556, 
560. 

21.  The  court  then  adds:  "In  other  cases, 
such  as  Trenouth  v.  Farrington  (54  Cal. 
273),  where  may  be  found  dicta  apparently 
declaring  that  statute  of  limitations  begins 
to  run  from  entry  of  judgment,  it  will  be 
noted  that  present  question  was  not  before 
the  court,  the  argument  there  urged  being 
only  to  efTect  that  statute  of  limitations 
began  to  run  from  the  date  of  rendition, 
and  not  from  date  of  entry.  The  actions 
were  one  and  all  within  five-years  limita- 
tion if  time  began  to  run  from  date  of  en- 
try, but  were  barred  if  it  were  calculated 
from  date  of  rendition.  The  decisions  there- 
fore, are  not  directed  to  particular  matter 
here  in  controversy." — Feeney  v.  Hinckley, 
134  Cal.  467,  469,  470,  86  Am.  St.  Rep.  290, 
66  Pac.  580. 

22.  The  court  conclude:  "It  is  the  estab- 
lished rule  and  doctrine,  then,  that  action 
will  He  only  upon  final  judgment,  and  that 
in  generality  of  cases  only  such  judgment 


statute    of    limitations    is    to    commence    to 
run    from    date    of   entry   of    the   judgment, 
the    anomalous    condition    is    presented    of 
right  of  action  which  may  be  barred  before 
cause  of  action  has  accrued.     In  every  case, 
even   where  there  was  no  appeal,   it  would 
mean    that    period    was    shortened    by    con- 
struction from  five  years  to  four,  and  where 
appeal    had    actually   been    taken,    it    might 
readily  happen  that  five  years  had  elapsed 
before  final  determination  upon  appeal,  and 
statute    of    limitations    would    have    barred 
the  action  before  right  to  commence  It  had 
ever  rested  with  prevailing  party.     It  is  of 
essence   of  a  statute  of   limitations  that   it 
acts   upon   party   sui    juris,    to    whom    com- 
plete cause  of  action  has  accrued,  and  such 
is  provision   of  section   312   of  the  Code  of 
Civil    Procedure,   above  quoted.     When   one 
is  under  disability,  or  when  from  any  cause 
right  of  action  is  not  perfect,  statute  does 
not    begin    to   run.     The    construction    con- 
tended for  by  respondent  would,  as  has  been 
said,  be  an  absolute  reversal  of  an  excep- 
tion   to    this    general    salutary    rule.      Far 
more    in    harmony    with    spirit   of   our   law 
and  with   our  adjudications  upon  this  sub- 
ject is  the  interpretation  which  holds  that 
statute   begins   to   run   only   when   right   of 
action    has  accrued,   and   this,   as   has   been 
said  and  shown,  is  after  final  determination 
on   appeal,    In   event   that   appeal   has   been 
taken,    or   after   passage   of   time   in   which 
appeal    might   be   taken,   in   the   event    that 
none    had   been." — Feeney   v.   Hinckley,    134 
Cal.    467,   470,    86   Am.   St.   Rep.   290,    66    Pac. 
680. 

23.  The  case  of  Feeney  y.  Hinckley,  su- 
pra, is  cited  with  approval  in  Estate  of 
Wood,  137  Cal.  129,  145,  69  Pac.  900,  906 
dissenting  opinion  of  Harrison,  J.). 

24.  Decree   of   distribution— Action   on. — 

Decree  of  distribution  of  estate  having  been 
duly  made  and  not  carried  out,  action  may 
be  maintained  thereon  at  any  time  within 
five  years. — Wheeler  v.  Bolton,  64  Cal.  302, 
303,   306. 

25.  Deficiency  Judgment— From  what  date 
statute  runs. — Deficiency  Judgment  duly  re- 
covered, and  another  for  valuable  consid- 
eration agrees  to  pay  same,  judgment 
creditor  or  his  assignee  may  sue  such  third 
person  in  first  instance  without  having  first 
exhausted  remedy  against  judgment  debtor; 
such  action  will  be  founded  upon  a  contract 
to  pay  the  judgment  and  not  upon  deficiency 
judgment,  and  will  be  controlled  by  section 
337,  post,  and  not  by  this  section. — Hawk 
v.  Barton,  130  Cal.  654,  656,  63  Pac.  64.  See 
Roberts  v.  Fitzallen,  120  Cal.  482,  484,  52 
Pac.  818. 

See  pars.  4-6,  9,  this  note. 

26.  Same— Assuming  and  agreeing  to  pay 
mortgage  as  part  of  purchase-price  of  land, 
mortgageor's  grantee  becomes  principal 
debtor  and  m«rtgageor  the  surety. — Roberts 
v.   Fitzallen,   120   Cal.    482,   484,   52    Pac.    818. 
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See  Williams  v.  Naftzger,  103  CaL  488,  87 
Pac.  411;  Hopkins  v.  Warner,  109  Cal.  188, 
41  Pac.  868. 

27.  Dlstlna-nlahlna-s  Schraucker  v.  Sibert, 
18  Kan.  104,  26  Am.  Rep.  765,  aa  not  the  law 
In  this  state. 

28.  Foreclosure  may  be  had  of  such 
mortgage  in  action  against  grantee,  and 
personal  judgment  against  him  for  defi- 
ciency entered  only  upon  mortgage  premises 
being  exhausted. — Roberts  v.  Fitzallen,  120 
Cal.  482,  484,  52  Pac.  818.  See  Biddel  v. 
Brizzolara,  64  Cal.  354,  362,  30  Pac.  609; 
Peliier  y.  Gillespie,  67  Cal.  582,  8  Pac.  186; 
De  Costa  v.  Comfort,  80  Cal.  607,  22  Pac. 
218;  Thomson  v.  Bettens,  94  Cal.  82,  29  Pac. 
336;  Williams  v.  Naftzger,  103  CaL  438,  87 
Pac.  411;  Tulare  Co.  Bank  v.  Madden,  109 
Cal.  312,  814,  41  Pac.  1092;  McKean  v.  Ger- 
man-American Sav.  Bank,  118  Cal.  334,  50 
Pac  656.  Mick.  Crawford  v.  Edwards,  83 
Mich.  854.  N.  J.  Crowell  v.  Currier,  27  N.  J. 
Eq.  (12  C.  E.  Gr.)  152,  154.  N.  Y.  Halsey 
v.  Reed,  9  Paige  Ch.  446,  452.  Fed.  Keller 
v.  Aahford.  183  U.  S.  610,  622,  88  L.  ed.  667, 
10  Sup.  Ct.  Rep.  494. 

29.  "Where  purchaser  of  real  estate  from 
mortgageor  assumes  payment  of  mortgage 
debt,  as  part  of  consideration  of  his  con- 
tract of  purchase,  there  arises  out  of  trans- 
action, upon  principle  of  subrogation,  cause 
of  action  for  benefit  of  mortgagee." — Bid- 
del  v.  Brizzolara,  64  Cal.  354,  363,  30  Pac. 
609.  See  Peliier  v.  Gillespie,  67  Cal.  582,  8 
Pac.  185. 

30.  "It  necessarily  results  that  statute 
of  limitations  must  run  against  mortgage 
obligation,  for  that  is  grantee's  liability; 
and  not  against  promise  to  pay  mortgage  as 
new  and  independent  agreement." — Roberts 
y.  Fitzallen,  120  CaL  482,  484,   62  Pac.   818. 

SI.     Judgment  for  costs—- Barred,  when. — 

Judgment  for  costs  on  appeal  is  barred 
under  this  section  in  five  years  after  judg- 
ment is  entered. — Reay  v.  Heazelton,  128 
Cal.  335,  338,  60  Pac.  977. 

32.  Same  —  Prosecuted  against  adminis- 
trator of  judgment-creditor,  personal  priv- 
ilege of  statute  of  limitations  is  not  waived 
by  not  being  pleaded. — Reay  v.  Heazelton, 
128  CaL  885,  338,  60  Pac.  977. 

33.  The  court  say:  "As  between  parties 
acting  in  their  own  right,  plea  of  statute 
of  limitations  is  unquestionably  personal 
privilege  which  may  be  waived.  But  an 
executor  or  administrator,  acting  for  others, 
and  in  trust  capacity,  is  not  vested  with 
this  privilege,  and  may  not  waive  such  de- 
fense. By  section  1499  of  the  Code  of  Civil 
Procedure  personal  representative,  as  well 
as  judge  of  superior  court,  is  forbidden  to 
allow  any  claim  which  is  barred  by  statute 
of  limitation.  It  would  be  most  unwar- 
ranted evasion  of  this  mandatory  provision 
to  permit  executor  or  administrator  by  his 
failure  to  invoke  plea  to  suffer  judgment 
upon  claim  which,  when  presented  to  him. 


he  was  bound  by  law  to  reject  because  of 
bar  of  the  statute.  In  Vrooman  v.  Li  Po 
Tai,  118  CaL  302,  45  Pac.  470,  it  was  held 
that  administrator,  by  appearing  and  an- 
swering, could  not  waive  objection  that 
claim  in  suit  was  barred  by  statute;  and 
in  Boyce  v.  Flsk,  110  Cal.  107,  42  Pac.  473, 
it  is  declared  that  an  administrator  will  not 
be  permitted  to  waive  statute  of  limitations 
upon  claim  which  is  barred." — Reay  v.  Hea- 
zelton, 128  Cal.  335.  338,  339,  60  Pac.  977. 
See  to  like  effect,  Butler  v.  Johnson,  111 
N.  Y.  204,  212,  18  N.  E.  643. 

84.  Judgment  of  slater  state— Plea  of  bar 
of  statute— SnoaeleneT  of. — In  an  action  on 
a  judgment  of  a  sister  state,  a  plea  of  the 
statute  of  limitations  by  reference  to  this 
section,  without  specifically  referring  to 
subdivision  1  thereof,  is  sufficient,  in  the 
absence  of  special  demurrer  to  the  answer, 
as  that  subdivision  is  the  only  part  of  this 
section  applicable  to  such  an  action. — St. 
Paul  Title  &  T.  Co.  v.  Stensgaard,  162  Cal. 
178,    181,    121    Pac.   178. 

85.  Justice's  Judgment— Not  within  tke 
provisions  of  section  685,  post,  providing 
for  the  enforcement  of  a  judgment  more 
than  five  years  from  its  entry  by  leave  of 
court,  on  motion,  or  by  judgment  founded 
on  supplemental  pleadings. — John  Heinlen 
Co.  v.  CadwelL  3  Cal.  App.  80,  84  Pac.  443. 

863.    Revival  of  Judgment— Scire  facias. — 

An  order  reviving  by  a  writ  of  scire  facias 
a  judgment  obtained  in  the  state  of  Illinois, 
more  than  twenty  years  after  the  original 
judgment  was  made,  is  not  a  new  judgment, 
but  a  continuation  of  the  old  one,  and  Is 
not  barred  in  this  state  by  section  836  of 
the  Code  of  Civil  Procedure,  which  provides 
that  an  action  upon  a  judgment  or  decree 
of  any  court  of  the  United  States  or  of  any 
state  within  the  United  States  must  be 
commenced  within  five  years. — Thomas  v. 
Lally,  28  Cal.  App.  808,  152  Pac.  53. 

37.  A  judgment  revived  by  scire  facias 
constitutes  a  new  cause  of  action  upon 
which  the  statute  of  limitations  begins  to 
run  from  its  rendition. — Thomas  v.  Lally. 
28  CaL  App.  308,  162  Pac.  53. 

IIL   SUBDIVISION  2— ACTION  FOR  MESNE 

PROFITS. 

88.  Added  paras-rash— By  legislature  of 
1878-4,  and  went  into  effect  July  1,  1874. — 
Code  Amdts.  1873-4,  p.  291. 

89.  Mesne    »ro*t»— Action    to    recover. — 

Action  to  recover  mesne  profits,  an  amended 
complaint  filed  within  five  years  is  in  time, 
and  authorizes  recovery  of  all  rents  re- 
ceived within  five  years. — Pottkamp  v.  Buss* 
5  Cal.  Unrep.  462,  46  Pac.  169,  171,  673. 

40.  Same— Patentee  of  land  may  bring  ac- 
tion to  recover  at  any  time  within  five 
years. — Wilholt  v.  Tubbs,  88  Cal.  279,  287, 
23  Pac  886. 

41.  Same— Rents  and  pronto— Action  for- 
trespass. — Rents  end  profits  in  action  for 
trespass  are  governed  by  section  838,  post,. 
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and   not   by   subdivision   2    of   this   section       330.  836.     See  Richardson  v.  Williamson,  24 
of  the  code.— Carpentier  ▼.  Mitchell,  29  Cal.       Cal.  289,  801-804. 

§337.  WITHIN  FOUR  YEASS.  Within  four  years.  1.  An  action  upon 
any  contract,  obligation  or  liability  found  [ed]  upon  an  instrument  in  writing. 

2.  An  action  to  recover  (1)  upon  a  book  account  whether  consisting  of  one 

or  more  entries ;  (2)  upon  an  account  stated ;  (3)  a  balance  due  upon  a  mutual 

open  and  current  account;  provided,  however,  that  where  an  account  stated 

is  based  upon  an  account  of  one  item,  the  time  shall  begin  to  run  from  the  date 

of  said  item,  and  where  an  account  stated  is  based  upon  an  account  of  more 

than  one  item,  the  time  shall  begin  to  run  from  the  date  of  the  last  item. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  291;  June  3,  1906,  Stats,  and  Amdts.  1906, 
p  5-  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  599,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  435;  May  10,  1917,  Stats,  and  Amdts.  1917,  p.  299. 
In  effect  July  27,  1917. 


TIME  OF  COMMENCEMENT  OF  ACTION 
—WITHIN.  FOUB  YEAES. 

I.  In  General,  1-22. 

IL  Subdivision  1 — Contract  or  Obligation 
in  Writing,  23-226. 

IIL  Subdivision  2— Balance  Due  Upon  Book 
Account — Account  Stated— Mutual, 
Open,  and  Current  Account,  227-243. 


I.  In  General. 

1.  As  to  construction  of  section. 

2.  Same— Promise   merely   implied   by 

law. 
8.  Absence  from  state— Of  obligor. 

4.  Action  to  recover  money — Evidence. 

5.  Amendment    of    pleadings  —  Com- 

plaint— As  to  generally. 

6.  Same— Same— Stating  new  cause  of 

action. 
7#  same  —  Same  —  Stops   statute    run- 
ning,  when. 

8.  Corporation— Guaranty  of  debt  of. 

9.  Fraud— Extends  time  within  which 

action  may  be  brought. 
10.  Demand — Necessary  to  toll  statute, 

when. 
11- 13.  Demurrer— Baising  statutory  bar  by. 
14,15.  Motion  for  nonsuit  —  Bar  shown  — 

When  denied. 

16.  Plea  of  bar  of  section — Answer  set- 

ting up  bar — Unverified. 

17.  Same — Finding  essential. 

18.  Same— Immaterial  issue — Failure  to 

find  immaterial. 

19.  Section  applied,  cited,  construed,  re- 

ferred to,  etc. 

20.  Supplemental  complaint — Not  barred, 

when. 

21.  Swamp-land    fund  —  Action    to    re- 

cover. 

22.  Undertaker's  bill  —  Not  an  ''open 

book  account." 
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IL  Subdivision  1  —  Contract  or  Obligation 
in  Writing. 

23.  Accommodation   note  —  Suit   on   by 

maker. 

24.  Action  at  law — To  recover  principal 

and  interest  on  note — Amendment 
to  suit  in  equity  to  foreclose  mort- 
gage- 

25.  Action  by  beneficiary  of  trust  — 
Against  the  trustee. 

26.  Action  for  accounting — Trust  rela- 
tionship. 

27,28.  Action   for  breach  of  written  con- 
tract. 

29.  Action  for  brokers1  commission — 
Upon  sale  of  real  estate. 

30.  Action  for  specific  performance — Of 
contract  to  make  will. 

81.  Same — Agreement  to  buy  stock  at 
stated  price  at  seller's  option. 

32.  Same — Election  to  sell — Notice  of — 
Offer  of  delivery. 

83.  Same — Same — Demand  necessary  to 
right  of  aetion-Statute  of  limita- 
tions. 

34.  Same  —  Same  —  Commencement  of 
running  of  statute. 

85.  Same — Same — Laches. 

36.  Action  on  administrator's  bond — For 
an  accounting. 

87-39.  Action  to  foreclose  mortgage  — 
Where  there  is  a  prior  unrecorded 
deed. 

40.  Same — Assumption  of  mortgage  in 
exchange. 

41.  Same — Decease  of  mortgageor. 

42.  Same  —  Lien  not  extinguished  by 
lapse  of  time,  when. 

43.  Action  to  recover  damages  —  For 
breach  of  written  contract. 

44.  Acknowledgment  or  new  promise — 
Interrupts  running  of  statute. 

45.  Same — Acknowledgment  of  indebted- 
ness in  writing. 
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46. 
47. 
48-  50. 
51. 
52. 

53. 

54. 


55. 

56. 
57. 

58. 

59. 
60. 

61. 

62. 

63. 

64,  65. 

66. 

67. 

68. 
69,  70. 

71. 

72. 
73,  74. 

75. 

76. 
77-  79. 
80-  82. 


Administrator — Written  contract  of 
sale  without  authority  of  court. 

After  four  years — Prom  accrual  of 
cause  of  action. 

Same — Action  commenced  more  than 
four  years  after  maturity. 

Same — Mortgageor  having  died  after 
statute  began  to  run. 

Same  —  Same  —  Death  of  co-mort- 
gageor. 

Same — Exceptions  to  rule. 

Same — Same — 1.  Acknowledgment  or 
promise  made  while  original  obli- 
gation enforceable— Without  any 
condition  attached. 

Same — Same  —  Same  —  Distinction 
must  be  taken  between  new  prom- 
ise and  what. 

Same  —  Same  —  Same  —  In  case  of 
note  secured  by  mortgage. 

Same  —  Same  —  2.  Promise  made 
while  original  obligation  enforce- 
able— With  condition  attached. 

Same — Same — 3.  Acknowledgment  or 
promise  made  after  original  obli- 
gation barred — Without  conditions. 

Appeal — Undertaking  on. 

Arbitration — Agreement  for  and  re- 
port. 

Assignee  of  mortgageor — May  plead 
bar  of  statute. 

Beneficiary  certificate  —  Report  of 
arbitrators. 

Bills  and  notes  —  Accommodation 
note — Action  to  recover  by  maker. 

Same — As  to  suits  to  recover  from 
principal. 

Same — Action  by  surety  for  contri- 
bution. 

Same  —  Action  commenced  before 
death  of  maker  — •  Supplemental 
complaint  not  new  action. 

Same  —  Same  —  Mortgageor  having 
died  after  statute  began  to  run. 

Same — Action  on  note  praying  sub- 
rogation. 

Same — Amended  complaint — Setting 
up  new  cause  of  action. 

Same — Answer  setting  up  statutory 
bar — Unverified,  effect. 

Same  —  Statutory  bar  intervenes  in 
four  years,  from  when. 

Same — Same — Several  notes  matur- 
ing at  different  times. 

Broker 's  commission  —  On  instal- 
ment contract. 

Certificate  of  deposit  —  Issued  by 
bank. 

Certificate   of   title  —  Furnished   by 
searcher   of   public   records  —  Not 
'  an  instrument  in  writing. ' ' 


83-85.  Contract  to  convey  —  Written  —  By 
administrator — Without  authority 
of  court. 

86, 87.  Same — Contract  to  convey  one-half 
of  a  piece  of  land. 

Same — Independent  covenant  to  pay 
purchase-money. 

Contract  warranting  fruit  trees  Va- 
lencia oranges  —  Not  limited  to 
present  fact  — Statute  of  limita- 
tions does  not  run  from  date  of 
delivery  of  trees. 

Contractor's  bond — An  instrument  in 
writing. 


88. 


89. 


90. 


1 1 


91. 

92. 

93. 

94. 

95. 

96. 
97-  99. 

100. 

101. 

102. 

103. 

104. 

105. 
106. 

107. 

108. 

109. 
110,  111. 

112. 

113, 114. 
115. 

116. 
117. 
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Coupons  and  bonds  of  irrigation  dis- 
trict— Limitation  of  action. 

Coupons  on  municipal  bonds  —  Not 
barred  until  bonds. 

Same — As  to,  where  payable  out  of 
particular  fund.  * 

Same — As  to,  where  payment  unpro- 
vided for. 

Deed  and  defeasance  —  Under  like 
circumstances,  governed  how. 

Deed  of  trust — Fraudulent  cancela- 
tion of. 

Deed  to  water-right — No  time  stipu- 
lated for  delivery  of  water — Oral 
agreement  admitted. 

Demand  —  No  time  of  performance 
specified  in  contract. 

Same — Time  to  demand  perform- 
ance. 

Demand  note — Due  any  time  ajfter 
delivery. 

Ejectment  —  Undertaking  on  appeal 
in. 

Executed  outside  of  state— Contract 
being. 

Same — When  policy  of  insurance  is. 

Fraudulent  cancelation  of  trust 
deed  —  Time  when  fraud  discov- 
ered. 

Grading  street  —  Contract  for  such 
work — Action  to  enforce  personal 
liability — Limitation. 

Same  —  Same  —  Demand  not  made 
within  four  years. 

Guaranty— Of  debt — Action  on. 

Same — Of  payment  of  note — Abso- 
lute and  unconditional. 

Same— Bight  of  action  accrues  when 
breach  occurs. 

Same — Taking  out  of  bar— Pleading. 

Implied  warranty— Article  manufac- 
tured on  written  order  for  spe- 
cial purpose. 

Indemnifying  bond — Against  "  dam- 
ages' '  to  sheriff. 

Same  —  In  indemnity  against  liabil- 
ity, otherwise. 
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118. 

119. 

120. 

121, 122. 

123. 

124. 
125. 
126. 
127. 
128. 
129. 

130. 

131. 
132. 
133. 
134. 
135. 

136. 

137. 

138. 

139. 
140, 141. 

142. 

143. 

144- 146. 

147. 

148. 

149. 

150. 


Indefinite  time  of  performance — Or 
not  specified  —  Statute  of  limita- 
tions. 

"Instrument  in  writing' ' — A  receipt 
as  an. 

Interest— Payable  one  day  after  hap- 
pening of  particular  event. 

Same— Payable  periodically — On  de- 
fault whole  become  due. 

Same— Same  —  Prompt  payment  on 
demand  after  maturity  of  note, 
effect. 

Interest    coupons  —  Detached    from 

bonds — Independent  obligations. 
Same  — Eight     of     action    accrues, 

when. 
Judgment — Agreement  in  writing  to 

pay. 
Same—Same— Action  to  enforce  pay- 
ment. 
Lease  —  Action    to    recover    rents 

under — Barred,  when. 
Levee —  Erected   upon  land  of  an- 
another  —  Contract — Action  to  re- 
cover cost  of  construction. 
Manufactured  under  written  orders- 
Passenger    elevator  —  Action    for 
breach  of  implied  warranty. 
Memorandum  made  in  account  book 

— Not  a  contract  in  writing. 
Money  deposited— To  be  kept  until 
called  for— Creates  express  trust. 
Mortgage — Acknowledgment  of  mort- 
gage debt — Toll  of  statute. 
Same — Same — Sufficient  acknowledg- 
ment in  writing. 
Same  —  Conditioned   upon   perform- 
ance of  duties  prescribed,  and  not 
repayment  of  money. 
Same  —  Lien  not  extinguished  by 

lapse  of  time,  when. 
Mortgage  foreclosure — Limitation  of 

action — By  what  governed. 
Same  —  Absence   of   note    or    other 

written  agreement. 
Same — Advances  to  protect  security. 
Same  —  Amendment  asking  foreclo- 
sure. 
Same — Same — Otherwise  as  to  ven- 
dee. 
Same  —  Bar    of    action    on    note  — 

Effect  of. 
Same  —  Same  —  Assignee    of    mort- 

gageor  may  plead. 
Same— Same— New  parties  brought 

in  may  plead  statute. 
Same— Same  —  New  promise  before 

bar  of  statute. 
Same — Same — No  time  being  speci- 
fied for  payment. 
Same— Same— Quieting    title— Fore- 
closure not  granted  when. 


151.  Same — Same — Renewal   of   note   se- 

cured by  mortgage. 

152.  Same — Same — Same — Effect  on  sub- 

sequent lienors. 

153.  Same — Same — Several   notes   falling 

due  on  different  dates. 
154, 155.  Same — Same— Suing  party  by  ficti- 
tious name. 

156.  Same  —  Same  —  Supplemental    com- 

plaint not  barred,  when. 

157.  Same — Cause  of  action  accrues  when. 

158.  Same — Same  —  Interest    defaulted — 

Statute  begins  to  run  against  fore- 
closure. 

159.  Same — Death  of  mortgageor — Before 

maturity. 

160.  Same — Same — Pending  suit. 
161,162.  Same — Mortgage  by  third  person — 

To  secure  debt  of  another. 

163.  Same — On  homestead — By  husband — 

Held,  but  not  decided,  void. 

164.  Same  —  Proper   parties  —  Prior   un- 

recorded deed  recorded  subsequent 
to  mortgage. 

165.  Same — Redemption  from  mortgage — 

By  mortgageor. 

166.  Same — Same — Holders  of  subsequent 

notes. 

167.  Municipal     corporation  —  Grading 

street  —  Action   to   recover   for  — 
Limitation. 

168.  Same — No  limit  provided,  when. 

169.  Note  and  mortgage — Action  to  en- 

force mortgage  executed  by  guar- 
dian. 

170.  Same — Liability   of   guarantor   ac- 

crues, when. 

171.  Same — Written  request  for  extension 

of  time. 

172,173.  Offer  of  reward  —  By  public  adver* 
tisement. 

174.  Official  bond  —  Action  barred  after 

four  years. 

175.  Same   —   Action    against    principal 

barred,  also  barred  against  secu- 
rity. 

176.  Same — Action  after  four  years — As 

to  when  allowed. 

177- 179.  Same — Same  —  Merely  security  for 
faithful  performance. 

180.  Same — Action  does  not  accrue  until 

expiration  of  term. 

181.  Same  —  Auditor     receiving     from 

license-tax  collector. 

182.  Same — Immigration  commissioner  — 

Action  on  bond — Limitation. 

183.  Same  —  Recorder  —  No  payment ^  of 

fees — Action  on  bond — limitation. 

184-186.  Same — Tax-collector — Suit  on  bond 
of. 

187, 188.  Same  —  Treasurer's  bond  —  Suit  on 
for  failure  to  turn  over  to  suc- 
cessor. 
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189.  Same — Same — Suit    for   money   loft 

by  deposit  in  bank  that  failed. 

190.  Oral  agreement — As  to  time  of  de- 

livery of  water  under  deed. 

191.  Policy   of   insurance — Executed   out 

of  this  state. 

192.  Same — Executed  in  this  state,  when. 

193.  Promissory  notes — As  to  generally. 

194.  Same — Bar  of  statute  appearing  on 

face  of  complaint — Allegations  to 
escape  bar. 

195.  Same — Date  of  delivery  and  not  date 

on  note — Fixes  period  from  which 
statute  runs. 

196.  Same— Due  one  day  after  date. 

197.  Same — Payable  on  demand. 

198.  Same — Payable  one  day  after  speci- 

fied event. 

199.  Same  —  Presenting    to    executor  — 

Statute  does  not  run. 

200.  Same  —  Several    notes    secured    by 

mortgage — Falling  due  on  differ- 
ent dates. 

201.  Real-estate  broker's  commission — On 

instalment  contracts. 

202.  Same — Showing  of  payments  neces- 

sary. 

203, 204.  Receipt — For  bond  received  as  col- 
lateral. 

205.  Same — For   money — A    mere    naked 

receipt. 

206.  Same — Clause  stating  for  what  pur- 

pose received. 

207, 208.  Resolution— Of  board  of  directors  of 
trading  corporation. 

209.  Same — Same — Fixing  salary. 

210.  Same  —  Of    board    of    education  — 

Adopting  building  plans. 

211.  Report  of  arbitrators — As  to  whether 

contract  in  writing. 

212.  Substitution  of  pledgee — Not  substi- 

tution of  new  cause  of  action. 

213.  Surety  —  Action    to    recover    from 

principal. 

214.  Same— Liability  of. 

215.  Trust   deed — Fraudulent  cancelation 

of. 

216.  Undertaking  on  appeal — As  to  gener- 

ally. 

217.  Same — In  ejectment  to  secure  value 

of  use. 

218-  220.  Vendee — Action  by  to  recover  pur- 
chase-price. 

221, 222.  Same  —  Assuming  and  agreeing  to 
pay  mortgage. 

223.  Same — In  possession  after  full  per- 

formance by  him — Dispossessed  by 
wrongful  ouster. 

224.  Vendor's  lien — Action  to  enforce— 

Bar  of  statute  of  limitations. 

225.  "Water  under  deed — Oral  agreement 

as  to  time  of  delivery  of. 


226.  Where  a  limitation  is  not  otherwise 

provided. 

HE.  Subdivision  2 — Balance  Dub  Upon  Book 
Account — Account  Stated— Mutual, 
Open,  Current  Account. 

227.  As  to  construction — Intent  of  code 

amendment  adding  subdivision  2. 

228.  Account  —  Having    upon    face    the 

words   ''audited  and  approved,'1 
etc. 

229.  "Account  stated ' '—Single  item. 

230.  "Books  of  account"— Defined. 

231.  Money  borrowed — Charging  in  open 

account — Effect  of. 

232.  "Mutual,    open,    and    current    ac- 

count"— Defined. 

233.  Same  —  Same  —  Memorandum      of 

items,  not  when. 

234.  Same — Same  —  Memorandum   of  an 

item  of  charge,  not. 

235.  Same  —  Same  —  Money   borrowed  — 

Items  of  advancement,  constitute. 

236.  Same — Same — Mutual   payments   on 

a  joint  adventure. 

237,238.  "Open  book  account,,— As  to  bar 
of  action  on. 

239-  241.  Same— As  to  what  constitutes. 

242.  Same — Cause  of  action  on   accrues 

when. 

243.  Same  — Undertaker's  bill  — Not  an 

open  book  account. 

I.     IN  GENERAL.. 

1.  As  to  construction  of  section. — Statute 
by  its  language  refers  to  contracts,  obliga- 
tions, or  liabilities  resting  in  or  growing 
out  of  written  instruments,  not  remotely  or 
ultimately,  but  Immediately;  that  Is,  to  such 
contracts,  obligations,  or  liabilities  as  arise 
from  instruments  of  writing  executed  by 
parties  who  are  sought  to  be  charged,  in 
favor  of  those  who  seek  to  enforce  con- 
tracts, obligations,  or  liabilities.  Construc- 
tion would  be  same  if  the  word  "founded" 
was  omitted,  and  statute  read  "upon  any 
contract,  obligation,  or  liability  upon  an  in- 
strument of  writing." — Chipman  v.  Morrill. 
20  Cal.  130;  Louvall  v.  Gridley,  70  Cal.  507. 
510,  511,  11  Pac.  777;  Lattin  v.  Gillette,  95 
Cal.  817,  29  Am.  St  Rep.  115,  SO  Pac.  545; 
McCarthy  v.  Mt.  Tecarte  L.  &  W.  Co.,  Ill 
Cal.  328,  840,  43  Pac.  956;  Thomas  v.  Pacific 
Beach  Co.,  115  Cal.  136,  139-141,  46  Pac.  899; 
Todd  v.  Board  of  Education,  122  Cal.  106,  54 
Pac.  527;  Patterson  v.  Doe,  ISO  Cal.  333,  337, 
838,  62  Pac.  569;  Hawk  v.  Barton,  180  Cal. 
654,  68  Pac.  64;  Scrivner  v.  Woodward,  189 
Cal.  314,  78  Pac.  868. 

2.     Same— Promise  merely  Implied  by  law 

and  not  supported  by  any  express  promise 
or  stipulation  in  written  Instrument,  does 
not  fall  within  provision  of  section. — Scriv- 
ner v.  Woodward,  139  Cal.  314,  316.  73  Pac 
863.  See  Thomas  v.  Pacific  Beach  Co.,  115 
Cal.  136,  46  Pac.  899.  See.  also,  19  Am.  & 
Ens*.  Encyc.  of  I*  (2d  ed.)  274. 
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3.  Absence  from  state— Of  obligor  Inter- 
rupts the  running  of  statute. — See,  post, 
I  351  and  note. 

4.  Actios  to  recover  money— Evidence.— 

In  an  action  to  recover  a  part  of  the  pro- 
ceeds from  a  mining:  claim  alleged  to  have 
been  received  by  the  plaintiff,  in  return  for 
certain  services  rendered,  it  can  not  be  held 
that  the  action  was  barred  by  any  statute 
of  limitation,  where  it  does  not  appear  when 
the  proceeds  were  received  by  the  defend- 
ant.— Parker  v.  Herndon,  19  Cal.  App.  451, 
126  Pac.  183. 

5.  Amendment  of  pleadings— Complaint— 
A*  to  generally. — Amended  complaint  where 
demurrer  to  original  complaint  on  promis- 
sory note  was  sustained  because  of  defec- 
tive allegation  of  nonpayment  does  not  set 
up  a  new  cause  of  action. — Rauer's  Law  6c 
C.  Co.  v.  Lefflngwell,  11  Cal.  App.  494,  496, 
105  Pac  497. 

See,  also,  ante,  6  812,  note;  post,  8  840  and 
note. 

As  to  amendment  of  action  law  on  note 
to  a  salt  In  equity  to  foreclose  mortgage 
given  to  secure  payment  of  the  note,  see 
par.  24,  this  note. 

6.  Same— game  Stating  new  cause  of 
action,  is  vulnerable  to  plea  of  bar  of  stat- 
ute, where  such  bar  has  intervened  be- 
tween date  of  commencement  of  suit  and 
filing  of  amended  complaint. — Spaulding  v. 
Howard,  121  Cal.  194,  68  Pac.  563;  Campbell 
v.  Campbell,  183  Cal.  33,  66  Pac.  184;  Storer 
v.  Austin,  136  Cal.  588,  69  Pac.  297.  See 
Jeffers  v.  Cook,  58  Cal.  147,  150. 

See  pars.  62,  71,  144-149,  this  note. 

7.  Same— Same— Stops  stntnte  mnnlng, 
when. — Where  the  cause  stated  in  the  com- 
plaint is  a  new  and  totally  different  cause 
of  action  from  that  stated  In  the  original 
complaint  the  amendment  does  not  relate 
back  to  the  beginning  of  the  action  so  as  to 
stop  the  running  of  the  statute  of  limita- 
tions. But  if  the  amendment  be  one  which 
merely  corrects  a  defective  or  erroneous 
pleading  of  the  same  cause  of  action,  the 
amendment  will  relate  back  to  the  filing  of 
the  original  complaint. — Hunt  v.  Olassel,  80 
Cal.  App.  676,  159  Pac.  227. 

See,  also,  post,  $  350  and  note. 

8.  Corporation— Guaranty  of  debt  of. — 
See  par.  109,  this  note. 

P.  Frond— Extends  the  time  within  which 
action  may  be  brought  until  three  years 
after  its  discovery. — See,  post,  8  888,  subd. 
4  and  note. 

10.  Demand  — -  If  eeesaary  to  toll  statute, 
when. — Demand  is  necessary  to  toll  the 
statute  of  limitations  where  demand  is  es- 
sential to  the  creation  of  a  cause  of  action. 
— Caner  v.  Owners  Realty  Co.,  83  Cal.  App. 
479,  165  Pac.  727. 

As  to  demand  generally,  see  pars.  38,  100, 
101,  108,  this  note. 

11.  Demnrrer— Raising  statutory  bar  by. 

— Demurrer  raises  bar  of  statute  of  limita- 
tions in  those  cases  where  it  appears  from 


face   of   pleading   that   cause   of  action   la 
barred. — Wise  v.  Williams,  72  Cal.  544,  548, 
14  Pac.  204. 
See,  ante,  6  818,  note  pars.  76-80. 

As  to  conjunctive  demurrer  generally,  see, 
post!  S  430  and  note;  II  Kerr's  Pleading  and 
Practice,  55  1000,  1002. 

12.  Demurrer  to  complaint  on  ground 
that  action  is  barred  under  above  section  of 
code,  will  not  be  sustained  unless  it  clearly 
appears  from  face  of  complaint  that  such 
is  fact, — Lloyd  v.  Davis,  123  Cal.  348,  850,  55 
Pac.  1003. 

See,  ante,  6  812,  note  par.  47. 

13.  When  it  does  not  so  appear,  issue 
must  be  raised  by  answer. — Wise  ▼.  Wil- 
liams, 72  Cal.  544,  14  Pac.  204. 

14.  Motion  for  nonsuit— Bar  shown— 
When  denied. — Where  complaint  consists  of 
three  counts,  to  the  first  two  of  which  de- 
fendant interposes  plea  of  bar  under  above 
section,  and  at  close  of  plaintiffs  evidence 
moves  for  nonsuit  on  ground  "that  proof 
shows  that  claim  is  barred"  by  above  sec- 
tion, motion  must  be  denied. — Castagnino 
v.  Balletta,  82  Cal.  260,  262,  28  Pac.  127. 

16.  "As  word  'claim,'  used  In  grounds, 
includes  whole  claim  set  forth  in  three 
counts  of  complaint,  and  statute,  by  reason 
that  it  was  not  pleaded,  could  not  be  urged 
against  third  count,  trial  court  did  not  err 
In  denying  motion  for  nonsuit.  The  action 
in  its  entirety  could  not  be  held  to  have 
been  barred,  and  court  would  have  erred  if 
it  had  granted  the  motion." — Castagnino  v. 
Balletta,  82  Cal.  250,  262,  28  Pac.  127. 

16.  Plea  of  bar  of  section— Answer  set- 
ting up  bar— Unverified  will  be  stricken  out. 

—See  par.  72,  this  note. 

17.  Same— Finding  essential. — In  a  case 
where  a  defendant  sets  up  the  bar  of  the 
statute  under  the  provisions  of  above  sec- 
tion, the  court  must  find  the  facts  regard- 
ing that  plea  and  issue,  otherwise  the  find  • 
ings  will  not  be  sufficient  to  support  a 
judgment  for  the  plaintiff.  If  the  court 
concludes  that  the  cause  of  action  is  not 
barred,  It  should  so  find,  and  not  merely 
find  the  facts  from  which  it  may  be  in- 
ferred, because  an  appellate  court  is  not 
authorised  to  infer  facts  from  facts  found; 
that  is  the  province  of  the  trial  court. — 
Avery  v.  Hagenois,  —  Cal.  App.  — ,  187  Pac. 
119,  following  doctrine  in  Duff  v.  Duff,  71 
Cal.  613,  12  Pac.  570;  Luco  v.  De  Toro,  91 
Cal.  405,  18  Pac.  866,  27  Pac.  1082. 

18.  Same— Immaterial  Issue— Failure  to 
find  Is  not  material  where  issue  presented 
by  plea  of  statute  is  immaterial  to  case. — 
See  McCourtney  v.  Fortune,  57  Cal.  617; 
Knowles  v.  Seale,  64  Cal.  377,  1  Pac.  169; 
Louvall  v.  Gridley,  70  Cal.  507,  511,  11  Pac. 
777. 

See,  ante,  6  818,  note  pars.  94,  96. 

19.  Section  applied,  elted,  construed,  re- 
ferred to,  etc.,  in:  Wolf  v.  Marsh,  64  Cal. 
228,  231  (demurrer  based  on  properly  over- 
ruled); Zuck  v.  Culp,  69  Cal.  142,  145  (cross- 
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complaint  not  barred  by);  Nally  v.  McDon- 
ald, 66  Cal.  530,  531,  532,  6  Pac.  390  (con- 
strued as  to  computation  of  time);  Clark  v. 
Smith,  66  Cal.  645,  648,  649,  6  Pac.  732,  4  Pac. 
689  (cause  barred  by);  Melius  v.  Melius 
2  Cal.  Unrep.  530,  8  Pac.  1  (plea  of  sus- 
tained); Curtis  v.  Sacramento,  70  Cal.  412, 
416,  11  Pac.  748  (properly  pleaded  in  bar); 
Lou  vail  v.  Gridley,  70  Cal.  607,  610,  11  Pac. 
777  (construction);  Wise  v.  Williams,  72 
Cal.  544,  545,  14  Pac.  204  (plea  of  not  sus- 
tained) ;  Oaks  v.  Scheifterly,  74  Cal.  478,  479, 
16  Pac.  252  (plea  of  not  sustained);  Booth 
v.  Hosklns,  75  Cal.  271,  272,  274,  17  Pac.  225 
(plea  of  not  sustained);  People  v.  Burk- 
hart,  76  Cal.  606,  607,  18  Pac.  776  (con- 
strued); Luco  v.  De  Toro,  88  Cal.  26,  11 
L.  R.  A.  543,  15  Pac.  893,  18  Pac.  866 
(plea  of  sustained);  People  v.  Van  Ness, 
79  Cal.  84,  89,  12  Am.  St.  Rep.  134,  21 
Pac.  654  (cited  as  controlling);  Prlet  v. 
De  La  Montanya,  3  Cal.  Unrep.  122,  22 
Pac.  171  (plea  of  not  sustained  in  action  on 
official  bond);  Stone  v.  Hammell,  3  Cal.  Un- 
rep. 122,  22  Pac.  203,  205  (cited  by  court  in 
discussion);  Donovan  v.  Judson,  81  Cal.  334, 
337,  6  L.  R.  A.  591,  22  Pac.  682  (plea  of  sus- 
tained); Jones  v.  Nicholl,  82  Cal.  32,  33,  22 
Pac.  878  (plea  of  sustained);  Kraner  v. 
Halsey,  82  Cal.  209,  210,  22  Pac.  1137  (plead- 
ed with  other  sections  by  demurrer;  not 
sustained);  Castagnino  v.  Balletta,  82  Cal. 
260,  261.  23  Pac.  127  (motion  for  nonsuit  un- 
der denied  because  .pleaded  to  two  only  of 
three  counts);  Luco  v.  De  Toro,  91  Cal.  405, 
413.  415,  426,  427,  27  Pac.  1082  (pleaded  with 
other  sections);  Watklns  v.  Bryant,  91  Cal. 
492,  502,  505,  27  Pac  776  (plea  of  with  other 
sections  sustained);  Clausen  v.  Melster,  93 
Cal.  655,  567,  29  Pac  232  (demurrer  based 
on  sustained);  McMillan  v.  Hayward,  94 
Cal.  367,  359,  29  Pac  774  (plea  of  sustained) ; 
Connolly  v.  San  Francisco,  4  Cal  Unrep. 
34,  33  Pac.  1109,  1111  (plea  of  sustained); 
Palm  tag  v.  Roadhouse,  4  Cal.  Unrep.  205, 
34  Pac.  Ill  (plea  of  sustained);  Hibernia 
Sav.  &  L.  Soc.  v.  Wackenreuder,  99,  Cal. 
503,  506,  509,  511,  34  Pac  219,  221  (plea  of 
not  sustained);  Bank  of  Shasta  v.  Boyd,  99 
Cal.  604,  605,  34  Pac.  837  (plea  of  by  unveri- 
fied answer  stricken);  Bank  of  San  Luis 
Obispo  v.  Wickersham,  99  Cal.  656,  659,  34 
Pac.  444  (applied);  Bills  v.  Silver  King  Min. 
Co.,  106  Cal.  9,  18,  39  Pac.  43  (cited  by  court 
as  controlling  in  action  founded  on  written 
instrument);  San  Luis  Obispo  County  v.  Far- 
num,  108  Cal.  567,  568,  41  Pac.  447  (plea  of 
sustained);  Gregory  v.  Spleker,  110  Cal.  160, 
152,  52  Am.  St.  Rep.  70,  42  Pac.  576  (plea  of 
not  sustained);  Redfield  v.  Oakland  Consol. 
St.  R.  Co.,  110  Cal.  277,  289,  42  Pac.  822 
(cited  by  mistake  for  section  377);  Mc- 
Carthy v.  Mt.  Tecarte  L.  &  W.  Co.,  Ill  Cal. 
328,  336,  337,  340.  342,  43  Pac.  956  (plea  of 
sustained);  Consol.  Nat.  Bank  of  San  Diego 
v.  Hayes,  112  Cal.  76,  78,  44  Pac  469  (cited); 
Thomas  v.  Pacific  Beach  Co.,  5  Cal.  Unrep. 
319.  44  Pac.  475  (construed);  Pleasant  v. 
Samuels,  114  Cal.  34,  37,  45  Pac.  998  (plea  of 
not  sustained  on  appeal);  Thomas  v.  Pacific 


Beach  Co.  115  Cal.  136,  139,  46  Pac.  899 
(construed);  Mason  v.  Luce,  116  Cal.  232, 
235,  48  Pac.  72  (construed);  Richards  v. 
Daley,  116  Cal.  336,  338,  48  Pac.  220  (con- 
strued); In  re  Bullard,  116  Cal.  355,  866,  48 
Pac.  219  (plea  of  not  sustained);  Rea  v. 
Haftenden,  116  Cal.  696,  598,  599,  48  Pac. 
716  (plea  of  not  sustained) ;  Malone  v.  John- 
son, 5  Cal.  Unrep.  675,  47  Pac.  579  (plea  of 
not  sustained);  Bancroft  v.  San  Francisco 
Tool  Co.  (Cal.  Jan.  27,  1897),  47  Pac.  684 
(construed);  Barnes  v.  Glide,  117  Cal.  1,  5, 
59  Am.  St.  Rep.  153,  48  Pac.  804  (pleaded 
with  other  sections,  sustained);  Spaulding 
v.  Howard,  121  Cal.  194,  198,  53  Pac.  663 
(cited  by  court  as  conclusive  of  right); 
Rogers  v.  Kimball,  121  Cal.  247.  250,  53 
Pac.  648  (plea  of  sustained);  Southern  Pac. 
Co.  v.  Prosser,  122  Cal.  413,  414,  418,  55  Pac 
145  (cited  as  to  limitation);  People  v.  Weln- 
eke,  122  Cal.  535,  539,  55  Pac.  579  (cited  as 
controlling);  Coyle  v.  Lamb,  123.  Cal.  264, 
265,  55  Pac.  901  (plea  of  sustained  on  ground 
of  laches);  Lloyd  v.  Davis,  123  Cal.  848,  360, 
55  Pac.  1003  (plea  of  not  sustained);  Morse 
v.  Hinckley,  124  Cal.  154,  156,  56  Pac.  896 
(pleaded  with  other  sections,  sustained); 
Nicholson  v.  Tarpey,  124  Cal.  442,  449,  57 
Pac.  457  (plea  of  and  evidence  to  support, 
failure  to  find  error);  Newhall  v.  Sherman, 
124  Cal.  609,  610,  57  Pac.  387  (plea  sus- 
tained); Barclay  v.  Blackinton,  127  Cal. 
189,  191,  69  Pac.  834  (plea  sustained);  Rod- 
gers  v.  Byers,  127  Cal.  528,  529,  530,  60  Pac. 
42  (pleaded;  case  reversed  because  of  vari- 
ance); Pierce  v.  Merrill,  128  Cal.  464,  469,  79 
Am.  St.  Rep.  56,  61  Pac.  64  (pleaded);  same 
case,  128  Cal.  473,  474,  79  Am.  St.  Rep.  63,  61 
Pac.  67  (pleaded);  Harrigan  v.  Home  L.  Ins. 
Co.,  128  Cal.  531,  543,  61  Pac  99  (cited  as 
controlling);  Richter  v.  Union  L.  &  S.  Co., 
129  Cal.  367,  375,  62  Pac.  39  (plea  of  not 
sustained);  Daniels  v.  Johnson,  129  Cal.  415, 
416,  79  Am.  St.  Rep.  123,  61  Pac.  1107  (ap- 
plied in  foreclosure  proceedings) ;  Patter- 
son v.  Doe,  130  Cal.  333,  337,  62  Pac.  669 
(construed);  Hawk  v.  Barton,  130  Cal.  664, 
666,  63  Pac.  64  (action  founded  on  written 
contract  and  not  barred);  San  Diego  Co.  v. 
Dauer,  131  Cal.  199,  200,  63  Pac.  338  (plea  of 
sustained);  McDougald  v.  Hulet,  132  Cal. 
154,  160,  64  Pac.  278  (plea  of  not  sustained); 
Hoffman  v.  Keston,  132  Cal.  195,  196,  64  Pac. 
264  (plea  of  not  sustained);  Frost  v.  Wit- 
ter, 132  Cal.  421,  423,  84  Am.  St.  Rep.  63,  64 
Pac.  705  (demurrer  on  overruled);  Union 
Savings  Bank  v.  Barrett,  132  Cal.  453,  454, 
64  Pac.  713,  1071  (plea  of  not  sustained); 
Sonoma  Co.  v.  Hall,  132  Cal.  589.  597,  62  Pac. 
257,  312,  65  Pac.  121,  459  (urged  in  argument 
of  counsel;  erase  reversed);  Campbell  v. 
Campbell,  133  Cal.  33,  36,  65  Pac.  134  (de- 
murrer based  on  sustained);  Concannon  v. 
Smith,  134  Cal.  14,  15,  16,  66  Pac.  40  (de- 
murrer based  on  properly  overruled);  New- 
hall  v.  Hatch,  134  Cal.  269,  278,  55  L.  R.  A. 
673,  66  fac.  266  (cited  by  McFarland,  J.,  in 
dis.  op.);  Fillpini  v.  Trobock.  134  Cal.  441, 
443,  66  Pac.  687  (sufficiency  of  finding  where 
pleaded);  Fleishman  v.  Woods,  135  Cal.  256, 
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258,  67  Pac  276  (pidA  of  sustained) ;  Farns- 
worth  v.  Sutro,  136  Cal.  241,  242,  68  Pac. 
705  (plea  of  not  sustained);  Storer  v.  Aus- 
tin, 136  Cal.  588.  589,  69  Pac.  297  (plea  of 
sustained);  Dearborn  v.  Grand  Dodge  A.  O. 
U.  W.,  138  Cal.  658,  660,  72  Pac.  164  (de- 
murrer on  properly  overruled);  Scrivner  v. 
Woodward,  139  Cal.  814,  316,  73  Pac.  863 
(construed);  Vandall  v.  Teague,  142  Cal.  471, 
473,  475,  76  Pac.  36  (applied);  Hlbernia  Sav. 
&  L.  Soc.  v.  Boland,  145  Cal.  626,  79  Pac.  365 
(applied) ;  McLean  v.  Llewellyn  Iron  Works, 
2  Cal.  App.  346,  83  Pac.  1086  (applied); 
Churchill  v.  Woodworth,  148  Cal.  669,  113 
Am.  St.  Rep.  324,  84  Pac.  155  (applied);  Fa- 
bian v.  Lammers,  3  Cal.  App.  109,  84  Pac.  432 
held  not  applicable  to  action  to  recover 
cost  of  levy  built  on  defendant's  land. 

20.  Supplemental  complaint— Not  barred 
when  original  was  filed  in  time,  and  stat- 
utory bar  can  not  be  pleaded,  although 
period  for  commencing  action  expires  be- 
tween filing  of  original  complaint  and  sup- 
plemental one,  no  new  cause  of  action  being 
set  out.— Hibernia  Sav.  &  L.  Soc.  v.  Wack- 
enreuder,  99  Cal.  503,  34  Pac.  219. 

See  Pars.  141,  156,  this  note. 

21.  Swamp-land  fund— Action  to  recover 

governed  by  this  section. — See,   post,    5  338, 
note  par.  63,  5  343  and  note. 

28.  Undertaker'*  bill— Not  an  "open  book 
account." — As  to  generally,  see  par.  242,  this 
note;  also,  post,  5  239,  note  par.  204. 

II.  SUBDIVISION  X— CONTRACT  OR  OBLI- 
GATION IN  WRITING. 

Aa  to  action  agalnat  a  bank  receiver  on 
Instalments  of  rent  under  a  written  lease, 
and    tbe    necessity    of   leave    of   court,    see, 

ante,   5  312,   note. 

As  to  motion  for  new  trial  on  ground  of 
error  of  court  in  applying  evidence  to  claim 
of  bar  and  provisions  of  subdivision  2  of 
above  section  not  being  the  proper  remedy, 
see,  post,  §  657,  note. 

As  to  taking  a  mortgage  out  of  the  opera- 
tion of  tbe  statute  by  extension,  see,  post, 
5  360,  note. 

Editorial  Notes  By  the  amendment  of  1917 
to  section  339,  post,  the  clause  in  that  sec- 
tion limiting  an  action  to  two  years  in  the 
case  of  "an  action  founded  upon  an  instru- 
ment or  writing  executed  out  of  the  state" 
was  eliminated  (see  Stats,  and  Amdts.  1917, 
p.  299),  thereby  making  the  limitation  ap- 
plicable to  an  action  upon  a  written  instru- 
ment executed  out  of  the  state  the  same  as 
in  an  action  upon  a  written  instrument  exe- 
cuted within  the  state,  as  regulated  by  this 
subdivision;  the  distinction  between  written 
instrument*  executed  in  the  state  and  those 
executed  without  the  state,  having  been 
abolished  by  that  elimination. 

23.  Accommodation  note  —  Suit  on  by 
maker,  as  to  generally. —  See  par.  67,  this 
note. 

£4.  Action  mt  law— To  recover  principal 
aad  Interest  on  note-— Amendment  to  suit  In 


equity  to  foreclose  mortgage  given  to  se- 
cure payment  of  the  note,  not  being  a  new 
cause  of  action,  and  not  prejudicing  the  in- 
terests of  the  defendant,  under  the  above 
section,  is  permissible. — See  par.  140,  this 
note;  also,  post,   $  472  and  note. 

Aa  to  amendment  of  complaint,  see  pars. 
5-7,  this  note. 

28.  Action  by  beneficiary  of  trust— 
Against  tbe  trustee,  upon  a  cause  growing 
out  of  the  trust  relation,  is  barred  unless 
brought  within  four  years  after  the  execu- 
tion of  the  release  which  ended  the  trust 
relation. — Marston  v.  Kuhland,  151  Cal.  104, 
90  Pac.  188. 

2ft.  Action  for  accounting— Trust  re- 
lationship.— Action  for  an  accounting  under 
a  contract  amended  after  execution  by 
transactions  which  raised  a  trust  relation- 
ship, may  be  brought  within  four  years 
after  completion  of  contract. — McArthur  v. 
Blaisdell,  169  Cal.  608.  115  Pac.  52. 

Aa  to  actlona  for  accounting  generally,  see 
1ILC.L  222,  SS  23-28,  1  R.  C.  L.  Supp.  73. 

Am  to  action  on  administrator's  bond  for 
accounting,  see  par.  36,  this  note. 

27.  Action  for  breach  of  written  con- 
tract.—An  action  to  recover  damages  for 
the  breach  of  a  written  contract  is  founded 
upon  a  written  instrument,  within  the 
meaning  of  subdivision  1  of  section  337  of 
the  Code  of  Civil  Procedure,  providing  a 
four  years'  limitation  for  the  .commence- 
ment of  such  actions. — Ahlers  v.  Smiley,  165 
Cal.  200,  124  Pac.  827,  approving  and  fol- 
lowing McCarthy  v.  Mt.  Tecarte  L.  &  W. 
Co.,  Ill  Cal.  340,  43  Pac.  969. 

See,  also,  par.  43,  this  note. 

28.  An  agreement  between  an  attorney 
and  client  by  which  the  attorney  agreed  to 
act  as  counsel  in  a  certain  case  until  final 
judgment  was  rendered  therein,  and  for 
which  he  was  to  receive  a  one-half  interest 
in  certain  water-rights,  but  before  such 
final  Judgment  was  rendered  the  client  died 
intestate,  is  a  contract  in  writing,  and  an 
action  for  the  specific  performance  thereof 
must  be  brought  within  four  years  from  the 
time  of  the  accrual  of  the  right  of  action, 
under  provisions  of  above  section. — Archer 
v.  Harvey,  164  Cal.  274,  128  Pac.  410,  412. 

Aa  to  limitations  against  action  for 
wrongful  act  or  breach  of  contract  or  duty 

as  running  from  date  of  act  or  breach  or 
occurrence  of  actual  damage,  see  note  13 
Ann.  Cas.  696. 

Aa  to  when  statute  of  limitations  begins 
to  run  against  an  action  by  an  attorney  to 
recover  for  services,  see  note  Ann.  Cas. 
1913A,  416. 

As  to  when  the  statute  begins  to  run 
where  a  client  sues  hla  attorney  to  recover 
money  collected  for  him,  see  note  15  Ann. 
Cas.   1208. 

29.  Action  for  brokers'  commissions— 
Upon  sale  of  real  estate. — Where  the  broker 
Introduced  a  purchaser  to  whom  the  owner 
gave  a  five  years'  lease  with  an  option  to 
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purchase  upon  the  expiration  of  the  lease, 
and  the  purchase  was  consummated  about 
a  month  before  the  expiration  of  the  term, 
and  the  full  purchase-money  tendered,  the 
statute  of  limitations  did  not  begin  to  run 
against  the  broker  until  the  consummation 
of  the  sale. — Dinkelspiel  v.  Nason,  17  CaL 
App.  593,  120  Pac.  789. 

See,  also,  Kerr's  Cyc.  Civil  Code,  2d  ed., 
I  1624,  note  Part  XI. 


As  to  commission  when  payment  tor 
property  Is  ok  Instalment  plan,  see  pars. 
201,  202,  this  note. 


SO.  Action  for  specific  performan< 
contract  to  make  will. — In  an  action  for 
specific  performance  of  a  contract,  whereby 
a  son  conveyed  certain  real  property  to  his 
mother  under  an  oral  agreement  that  she 
would  will  the  same  to  him  at  her  death, 
the  four  years'  limitation  governed,  and  not 
the  two  years*  limitation  provided  for  In- 
section  839,  post — Keefe  ▼.  Keefe,  19  CaL 
App.  810,  126  Pac.  929. 

Aa   to   specific   performance   of   contracts, 

see  Kerr's  Cyc.  Civil  Code,  2d  ed.,  55  3384- 
3395  and  notes. 

As  to  the  nature  and  form  of  action  as  de- 
termining the  particular  limitation  appli- 
cable, see  note  12  Ann.  Cas.  175. 

31.  Same— Agreement  to  bay  stock  at 
stated  price  at  seller's  option.— An  agree- 
ment by  the  plaintiffs  that  if  they  chose  to 
sell  certain  stock  in  a  corporation  they 
would  give  the  defendants  a  preferred  right 
to  buy  It  over  all  other  purchasers,  is  a 
sufficient  consideration  to  support  the  agree- 
ment of  the  latter  to  pay  dividends  on  the 
stock  and  also  to  buy  it  at  the   plaintiff's 

'  option,  at  any  time  after  six  months,  on 
ninety  days'  notice,  at  a  stated  price. — Vlck- 
rey  v.  Maler,  164  Cal.  384,  129  Pac.  273. 

32.  Same— Election  to  sell— Notice  of— 
Offer  of  delivery. — Such  an  agreement  im- 
posed no  obligation  on  the  defendants  to 
buy  the  stock  at  the  price  stated,  unless  the 
plaintiffs  elected  to  sell  it,  and  gave  the  no- 
tice, nor,  even  after  such  election  and  no- 
tice, until  they  had  offered  to  deliver  the 
stock  in  pursuance  of  the  agreement. — 
Vickrey  v.  Maier,  164  Cal.  384,  129  Pac.  278. 

88.  Same— Same— Demand  necessary  to 
right  of  action — Statute  of  limitations. — The 

general  rule  is,  that  where  an  actual  de- 
mand is  essential  as  a  condition  precedent 
to  a  complete  right  of  action  for  the  re- 
covery of  money,  such  demand  must  be 
made  within  a  reasonable  time  after  it  can 
lawfully  be  made,  or  within  a  reasonable 
time  after  the  contract  by  its  terms  con- 
templates that  it  should  be  made,  and  that, 
unless  there  are  peculiar  circumstances  af- 
fecting the  question,  a  time  coincident  with 
that  of  the  statute  of  limitations,  will  be 
deemed  reasonable. — Vickrey  v.  Maier,  164 
Cal.  384,  129  Pac.  273. 

See,  also,  ante,  $  807  and  note;  also,  8  835, 
note  par.  2. 
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As  to  demand  generally,  see  pars.  10-18, 
100,  101,  this  note. 

84.  Same  Wamc  Commencement  of  run- 
ning of  statute. — An  action  to  recover  such 
stated  price  la  in  effect  an  action  to  en- 
force performance  of  a  contract  to  buy  per- 
sonal property,  and  it  is  governed,  so  far  as 
the  commencement  of  the  running  of  the 
statute  of  limitations  is  concerned,  by  the 
same  rule  which  controls  in  the  case  of  a 
sale  of  real  property.  Such  rule  is,  that 
where  a  party  may  call  for  the  performance 
of  the  agreement  upon  the  part  of  another 
only  by  a  tender  or  offer  to  perform  his  own 
agreement,  there  can  be  no  breach  of  the 
contract  by  the  one  until  such  offer  or  ten- 
der by  the  other,  and  the  statute  will  not 
begin  to  run  until  that  time. — Vickrey  t. 
Maier,  164  Cal.  384,  129  Pac.  273. 

85.  Same  —  Same  —  Laches. — Where  such 
an  agreement  of  purchase  was  in  writing, 
and  the  plaintiffs,  within  four  years  after 
its  execution,  set  in  motion  proceedings  for 
a  demand  for  performance  by  the  defend- 
ants and  made  the  actual  demand  within-  a 
few  months  thereafter,  they  were  not  guilty 
of  laches  sufficient  to  bar  their  action  to 
recover  the  price  stated. — Vickrey  ▼.  Maier, 
164  Cal.  884,  129  Pac.  278. 

See,  also,  ante,  8  812,  note  pars.  — ,  — . 

86.  Action  on  administrator's  bond  For 
an  accounting.— A  plea  of  the  limitation  of 
action  provided  for  in  this  section  can  not 
be  set  up  to  an  action  on  an  administrator's 
bond  for  an  accounting. — Ellzalde  v.  Mur- 
phy, 163  Cal.  681,  126  Pac.  978. 

See,  p.ost,  S  338,  note  par.  61. 

Aa    to    action    for    accounting   generally, 

see  par.  26,  this  note. 

87.  Action  to  foreclose  mortgage— Where 
there    Is    a   prior   unrecorded    deed   by    the 

mortgageor,  of  which  the  mortgagee  had 
no  notice  at  the  time  he  parted  with  value, 
the  mortgage  being  first  recorded,  the  stat- 
ute does  not  begin  to  run  in  favor  of  the 
grantee  until  the  deed  is  placed  on  record. — 
HIbernia  Sav.  &  L.  Soc.  v.  Far n ham,  153  Cal. 
581,  96  Pac.  9. 

Aa  to  foreclosure  of  mortgage  generally, 
see  pars.   137-166,   this  note. 

Aa  to  mortgage  conditioned  upon  perform- 
ance of  duties  prescribed,  and  not  for  pay- 
ment of  money,  see  pars.  186  and  150,  this 
note. 

88.  Where  the  mortgageor  died  before 
maturity  of  note  and  mortgage,  the  statute 
does  not  begin  to  run  until  letters  of  ad- 
ministration are  issued  upon  his  estate,  re- 
gardless of  the  lapse  of  time  prior  thereto. 
— Hibernia  Sav.  &  L.  Soc.  v.  Farnham,  153 
Cal.  580,  96  Pac.  9. 

89.  Where  third  persons  have  subse- 
quently acquired  Interest,  in  the  mortgaged 
property,  they  may  invoke  the  aid  of  the 
statute  of  limitations  as  against  the  mort- 
gage, even  though  the  mortgageor,  as  be- 
tween himself  and  the  mortgagee  may  have 
waived  his  protection.     There  is  no  differ- 
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ence  In  principle  between  a  suspension  of 
the  running  of  the  statute  resulting  from  an 
express  waiver  and  one  caused  by  his  vol- 
untary act  in  absenting  himself  from  the 
state.— Foster  v.  Butler,  164  Cal.  623,  180 
Pac.  6,  7. 

40.  Same  —  Assumption  of  mortgage  In 
exchange. — One  who  expressly  assumes  a 
mortgage  indebtedness  existing  on  prop- 
erty received  in  exchange  for  other  prop- 
erty of  their  own,  in  an  action  to  foreclose 
such  mortgage  can  not  set  up  that  the  stat- 
ute of  limitations  has  run  against  an  ac- 
tion to  foreclose  the  same,  under  the  provi- 
sions of  section  837  Code  of  Civil  Procedure. 
—Davis  v.  Davis,  19  Cal.  App.  797,  127  Pac 

1051. 

See,  also,  par.  42,  this  note. 

41.  Same Decease  of  mortgagee*, — This 

section  will  not  defeat  the  foreclosure  of  a 
mortgage  which  is  not  barred  as  to  the 
estate  of  the  mortgageor,  he  being  deceased, 
although  It  may  be  barred  as  to  subsequent 
grantees  where  no  relief  is  sought  against 
the  latter,  but  they  are  made  parties  merely 
as  claiming  some  interest  in  the  premises. 

Hibernia  Savings  &  L.  Soc.  v.  Parnham, 

158  Cal.  578,  583,  96  Pac.  9. 


As  to  effect  of  deatk  of  mortgageor 
fere  maturity  of  note  secured  by  mortgage, 

see  par.  159,  this  note. 

As  to  death  of  mortgageor  pending  suit, 

see  par.  160,  this  note. 

42.  Same— Men  »ot  extinguished  by  lapse 
of  time  so  long  as  the  principal  obligation 
is  alive,  and  suit  to  foreclose  a  mortgage 
may  be  brought  so  long  as  the  Indebtedness 
which  It  secures  is  alive.— Worth  v.  Worth, 
166  Cal.  602,  102  Pac.  668. 

See,  also,  pars.  40,  136,  this  note. 

43.  Action  to  recover  damages  — For 
breach  of  written  contract  is  founded  upon 
a  written  instrument,  within  the  meaning  of 
this  section,  providing  a  four  years'  limita- 
tion for  the  commencement  of  such  actions. 
— Ahlers   v.   Smiley,   163   Cal.   200.    204,   124 

Pac.  827. 

See,  also,  pars.  27,  28,  this  note. 

44.  Acknowledgment  or  new  promise — 
Interrupts  running  of  statute  where  made 
before  bar  intervenes,  and  revives  obliga- 
tion where  made  afterwards.— See  pars. 
6-15,  this  note;  also,  post,  8  860  and  note.    . 

45.  Same— Acknowledgment  of  an  Indebt- 
edness In  writing,  agreement  to  submit  to 
arbitration,  and  agreement  to  pay  amount 
of  award,  will  not  serve  to  take  case  out  of 
bar  of  statute  under  above  section,  suit  held 
to  be  founded  upon  original  obligation,  and 
not  upon  written  promise.-r-Curtis  v.  City  of 
Sacramento,  70  Cal.  412,  416,  11  Pac.  748. 

See  pars.  62,  197,  this  note. 

4«.  Administrator  —  Written  contract  of 
•ale  without  authority  of  court  is  person- 
ally binding  upon  him,  and  action  to  re- 
cover deposit  is  limited  by  this  section.— 
See,  post,  8  339,  note  par.  82. 


47.  After  four  years — Prom  accrual  of 
cause  of  action  founded  upon  an  instrument 
in  writing,  action  for  enforcement  of  obli- 
gation is  barred.  This  is  general  rule  to 
which  exceptions  will  be  hereafter  pointed 
out  in  this  note. — See  Priet  v.  De  la  Mon- 
tanya,  3  Cal.  Unrep.  122,  22  Pac.  171; 
Southern  Pac.  Co.  v.  Prosser,  122  Cal.  413, 
55  Pac  145;  People  v.  Weineke,  122  Cal. 
535,  55  Pac  679;  Coyle  v.  Lamb,  123  Cal. 
264,  55  Pac.  901;  Newhall  v.  Sherman,  124 
Cal.  509,  57  Pac.  887;  Barclay  v.  Blackinton, 
127  Cal.  189,  59  Pac.  834;  Harrigan  v.  Home 
U  Ins.  Co.,  128  Cal.  631,  643,  61  Pac.  99;  Van- 
dall  v.  Teague,  142  Cal.  471.  473.  476.  76  Pac. 
85. 

See  pars.  73.  74,  126,  1*8,  137,  166,  this 
note. 

48.  Same— Action  commenced  more  than 
four  years  after  maturity,  on  note,  is  barred 
by  this  section. — Palmtag  v.  Roadhouse,  4 
Cal.  Unrep.  205,  84  Pac.  111. 

49.  Fact  that  defendant  was  general  at- 
torney for  plaintiff  does  not  raise  estoppel 
to  plead  the  bar. — Palmtag  v.  Roadhouse,  4 
Cal.  Unrep.  205,  34  Pac.  111. 

60.  Action  commenced  more  than  four 
years  after  maturity  of  plaintiff's  note  and 
mortgage,  and  relief  demanded  In  complaint 
is  "for  judgment  against  defendant  for  sum 
of  four  thousand  dollars,  with  legal  Inter- 
est thereon  from  first  day  of  September, 
1885,  and  that  said  judgment  be  declared 
valid  claim  against  estate  of  Millard  Meis- 
ter,  deceased,  and  plaintiff's  claim  be  sub- 
rogated in  place  and  stead  of  such  claim  of 
Margaret  Bolle,  .  .  .  and  that  note  and 
mortgage  herein  set  forth  be  canceled,"  and 
for  general  relief  real  cause  of  action  being 
for  recovery  of  money  loaned,  and  other  re- 
lief sought  being  merely  incidental  thereto, 
is  barred  by  this  section. — Clausen  v.  Mels- 
ter,  98  Cal.  655,  557,  29  Pac.  232. 

51.  Same— Mortgageor  having  died  after 
statute  began  to  run  suit  brought  mote  than 
four  years  after  maturity  of  note,  and  more 
than  one  year  after  administration  granted, 
is  barred  by  this  section,  and  not  saved  by 
section  358,  post. — McMillan  v.  Hayward,  94 
Cal.  357,  359,  29  Pac.  774. 

See  par.  159,  this  note. 

As  to  effect  of  death  of  mortgageor  on 
suit  to  foreclose  mortgage,  see  pars.  41,  159, 
160,  this  note. 

52.  Same  —  Same  —  Death  of  co-mortga- 
geor  before  the  note  given  with  the  mort- 
gage is  barred,  does  not  affect  the  bar  of 
the  statute  as  to  the  mortgageor. — Hiber- 
nia Sav.  &  L.  Soc  v.  Bo  land,  145  Cal.  626,  79 
Pac.  365. 

58.  Same— Exceptions  to  rule. — After  bar 
of  statute  would  otherwise  have  intervened, 
an  action  may  be  maintained  in  those  cases 
where  there  has  been  an  acknowledgment 
and  promise  to  pay  In  writing. — See,  post, 
S  360  and  note. 

54.  Same— Same— 1.  Acknowledgment  or 
promise  made  while  original  obligation 
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forceable— Without  »y  condition  attached. 

— In  this  case  action  will  be  on  original  ob- 
ligation, which  becomes  continuing  contract 
under  section  360,  post,  because  bar  of  stat- 
ute has  been  lifted  or  removed — McCor- 
mick  v.  Brown,  36  Cal.  180,  95  Am.  Dec.  170; 
Chaffee  v.  Browne,  109  Cal.  211,  41  Pac 
1028;  London  &  S.  F.  Bank  v.  Bandmann, 
120  Cal.  220,  66  Am.  St.  Rep.  179,  52  Pac. 
583;  Southern  Pac.  Co.  v.  Prosser,  122  Cal. 
413,  55  Pac.  145;  Rodgers  v.  Byers,  127  Cal. 
528,  530,  60  Pac.  42.  See  Pierce  v.  Merrill, 
128  Cal.  473,  79  Am.  St.  Rep.  63,  61  Pac.  67; 
Daniels  v.  Johnson,  129  Cal.  415,  79  Am. 
St.  Rep.  123,  61  Pac.  1107;  Concannon  v. 
Smith,  134  Cal.  14,  17,  66  Pac.  40;  Newhall  v. 
Hatch,  134  Cal.  269,  272,  273,  55  L.  R.  A.  673, 
66  Pac.  266. 

Aa  to  advance*  to  protect  security  made 
by  mortgagee,  see  pars.  143  et  seq.,  this 
note. 

Aa  to  extension  of  mortgage  lien  by  re- 
newal of  debt,  see  65  L.  R.  A.  673. 

55.  Same  —  Same  —  Same  —  "Distinction 
mmt  be  taken  between  new  promise  made 
before  an  action  is  barred  upon  original 
contract,  and  new  promise  made  after  orig- 
inal contract  is  barred.  When  made  be- 
fore, debtor  merely  continues  his  liability 
for  longer  term,  and  action  is  upon  original 
promise.  In  other  words,  he  merely  waives 
so  much  of  period  of  limitations  as  has  run 
in  his  favor." — Concannon  v.  Smith,  134 
Cal.  14,  17,  66  Pac.  40;  Southern  Pac.  R.  Co. 
v.  Prosser,  122  Cal.  413,  417,  65  Pac.  146. 

56.  Same— Same— Same— In  case  of  note 
secured  by  mortgage  the  mortgageor  can 
not,  as  against  subsequent  lien-holders  or 
holder  of  equity  of  redemption,  prolong 
period  of  statute  of  limitations  as  to  ac- 
tion to  foreclose  on  security. — See  Lord  v. 
Mooris,  18  Cal.  482;  McCarthy  v.  White,  21 
Cal.  495,  82  Am.  Dec.  754;  Lent  v.  Morrill,  25 
Cal.  492,  500;  Low  v.  Allen,  26  Cal.  141;  Lent 
v.  Shear,  26  Cal.  361;  Barber  v.  Babel,  36 
Cal.  11;  Sichel  v.  Carrillo,  42  Cal.  493;  Wood 
v.  Ooodfellow,  43  Cal.  185,  188. 

57.  Same— Same— 2.  Promise  made  while 
original  obligation  enforceable— -Wltk  con- 
dition attached. — A  promise  made  while 
original  obligation  enforceable  which  is  not 
general  promise  to  pay  obligation  accord- 
ing to  its  tenor  and  terms,  but  is  coupled 
with  condition.  In  this  case  action  brought 
after  bar  has  intervened  on  original  obliga- 
tion, action  is  not  on  original  obligation, 
but  on  substituted  conditional  promise;  and 
such  substituted  conditional  promise  must 
be  pleaded  and  the  breach  of  It  averred. — 
Curtis  v.  City  of  Sacramento,  70  Cal.  412, 
11  Pac.  748;  Rodgers  v.  Byers,  127  Cal.  628, 
530,  60  Pac.  42;  Richardson  v.  Brlcker,  7 
Colo.  58,  1  Pac.  433. 

See  13  Am.  &  Eng.  Encyc.  of  L.  (1st  ed.) 
754.  19  Id.  (2d  ed.)  318. 

58.  Same— Same— 3.  Acknowledgment  or 
promise  made  after  original  obligation 
barred— Without  conditions. — In  this  case 
action  is  not  upon  original  obligation,  but 


upon  new  acknowledgment,  and  implied 
promise  raised  by  law  or  new  express  prom- 
ise.— McCormick  v.  Brown,  36  Cal.  180.  95 
Am.  Dec.  170;  Chabot  v.  Tucker,  39  Cal.  434; 
Blddel  v.  Brizzolara,  56  Cal.  374;  Lambert  v. 
Schmalz,  118  Cal.  33,  50  Pac.  13;  Southern 
Pac.  Co.  v.  Prosser,  122  Cal.  413,  417,  55  Pac. 
146;  Rodgers  v.  Byers.  127  Cal.  628.  530,  60 
Pac.  42;  Concannon  v.  Smith,  134  Cal.  14,  17, 
66  Pac.  40.  See  Dearborn  v.  Qrand  Lodge 
A.  O.  U.  W.,  138  Cal.  668,  72  Pac.  154. 

59.  Appeal— Undertaking  on, — as   to,   see 

par.  205,  this  note;  and,  post,  $  941  and  note. 

60.  Arbitration— -Agreement  for  and  re- 
port*— as  to  whether  written  instrument 
within  meaning  of  this  section,  see  pars.  46, 
62,  197,  this  note. 

As  to  report  of  arbitrators  and  Issuance 
of  beneficiary  certificate,  see  par.  62,  this 
note. 

61.  Assignee  of  mortgageor— May  plead, 
bar  of  statute  In  action  to  foreclose  mort- 
gage.— McCarthy  v.  White,  21  Cal.  495,  82 
Am.  Dec.  764. 

See  pars.  144-146,  this  note. 

02.  Beneficiary  certificate— Report  of  ar- 
bitrators on  is  acknowledgment  by  corpo- 
ration, and  is  contract  in  writing  within 
meaning  of  above  section,  and  action  there- 
on will  not  be  barred  until  lapse  of  four 
years  from  date  on  which  made. — Dearborn 
v.  Grand  Lodge  A.  O.  U.  W.,  138  Cal.  658,  72 
Pac.  154. 


63.  Bills  and  notes  Accommodation  note 
—Action  to  recover  by  maker  against  party 
at  whose  request  executed,  is  not  governed 
by  above  section. — Pleasant  v.  Samuels,  114 
Cal.   34,  45  Pac.  998. 

Aa  to  demand  note  being  dne  any  time  af- 
ter delivery,  see  par.  102,  this  note. 

Aa  to  promissory  notes  generally,  see 
pars.  193  et  seq.,  this  note. 

64.  Same— As  to  salts  to  recover  from 
principal  amount  compelled  to  pay,  see  par. 
23,  this  note. 

65.  Statute  begins  to  run  against  such 
an  action  from  date  such  notes  are  taken  up 
and  paid. — Pleasant  v.  Samuels,  114  Cal. 
34,  40,  45  Pac.  998. 

66.  Same— Action  by  surety  for  contri- 
bution is  not  founded  upon  "written  instru- 
ment" within  meaning  of  this  section,  and 
must  be  brought  within  two  years  as  pro- , 
vided  in  339  subdivision  1,  post. — Chipman 
v.  Morrill,  20  Cal.  130,  132.  See  McCarthy  v. 
Mt.  Tecarte  L.  &  W.  Co.,  Ill  Cal.  328,  340,  43 
Pac.  966.  # 

67.  Same  —  Action  commenced  before 
death  of  maker— Supplemental  complaint 
not  new  action. — Action  was  commenced  to 
foreclose  within  three  years  after  maturity 
of  note,  but  was  not  brought  to  trial  in 
lifetime  of  mortgageor.  "Contention  of  re- 
spondents that  if  action  was  not  pending  at 
date  of  death  of  Wackenreuder,  within 
meaning  of  section  1502,  post,  then  filing  of 
supplemental  complaint  on  June  18,  1889,  is 
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to  be  treated  as  commencement  of  new  ac- 
tion, is  fallacious.  Action  was  commenced 
within  time  fixed  by  section  337,  and  did 
not  abate  upon  death  of  Wackenreuder,  but 
was  continued  against  his  representatives 
by  order  of  court  substituting  «ts  defendants 
in  his  place;  and  subsequent  filing  of  the 
amended  or  supplemental  complaint,  in 
which  plaintiff  waived  Its  right  to  resort 
to  any  other  property  than  that  mortgaged 
in  satisfaction  of  judgment  which  it  de- 
manded, and  which  waiver  was  also,  in  ef- 
fect, waiver  of  its  right  to  counsel  fees 
stipulated  for  in  mortgage,  was  not  intro- 
duction of  new  and  different  cause  of  action 
against  such  representatives,  or  other  per- 
sons named  as  defendants  in  supplemental 
complaint,  who  are  heirs  and  successors 
of  deceased  mortgageor.  Filing  of  such 
supplemental  or  amended  complaint  was 
authorized  by  section  385,  post,  which  pro- 
vides that  action  shall  not  abate  by  death 
of  party,  and  that  same  may  be  continued 
against  his  representative  or  successor  in 
interest,  and  bringing  In  of  such  substituted 
defendants  is  not  commencement  of  new  ac- 
tion against  them,  but  only  step  In  the  prog- 
ress of  original  action  to  judgment." — HI- 
bernia  Sav.  &  L.  Soc.  ▼.  Wackenreuder,  99 
Cal.  503,  506,  34  Pac.  219,  221. 

See  pars.  6,  71,  151,  166,  198,  this  note. 

68.  Sane  —  Same  —  Mortgageor  having 
died  after  statute  began  to  run,  suit  brought 
more  than  four  years  after  maturity  of  note, 
and  more  than  one  year  after  appointment 
of  administrator,  is  barred  by  this  section, 
and  is  not  saved  by  section  353,  post. — Mc- 
Millan v.  Hay  ward,  94  Cal.  357,  359,  29  Pac. 
774. 


Same — Action  oi  note  praying  sub- 
rojratlo*  is  barred  in  four  years  from  date 
on  which  cause  of  action  accrued. — Camp- 
bell v.  Campbell.  133  Cal.  33,  65  Pac.  134. 

70.  Subrogation  prayed  for  is  merely  in- 
cidental to  relief  sought,  and  does  not  affect 
period  of  limitation. — Campbell  v.  Campbell, 
supra,  37;  Clausen  v.  Meister,  93  Cal.  555,  29 
Pac.   232. 

71.  Same  —  Amended  complaint— Setting 
up  new  cauae  of  action,  in  suit  on  note,  is 
barred  by  statute  of  limitations  where  more 
than  four  years  have  elapsed  between  ac- 
cruing of  action  on  note  and  filing  of 
amended  complaint. — Campbell  v.  Campbell, 
133  Cal.  33,  65  Pac.  134.  See  Anderson  v. 
Mayers,  50  Cal.  625;  Meeks  v.  Southern  Pac. 
R.  Co.,  56  Cal.  513,  38  Am.  Rep.  67. 

Aa  to  amended  complaint  generally,  see 
pars.  5-7,  24,  140,  141,  this  note. 

72.  Same— Answer  setting  up  statutory 
bar— -In verified  will  be  stricken  as  shown 
where  it  apears  from  face  of  note  and  mort- 
gage that  action  was  commenced  within 
four  years. — Bank  of  Shasta  v.  Boyd,  99  CaL 
604.  605,  34  Pac.  337. 

78.  Same  —  Statutory  bar  intervenes  In 
four  year*  from  date  when  oause  of  action 
accrues. — Banks  v.  Marshall,  28  Cal.  223; 
Pendleton  v.  Rowe,  34  Cal.  149;  Hathaway  v. 


Patterson,  45  Cal.  294,  299;  Hibernla  Sav.  & 
K  Soc.  v.  O'Grady,  47  Cal.  679,  681;  Hibernla 
Sav.  &  L.  Soc.  v.  Herbert,  55  Cal.  375. 

74.  "The  note  on  which  this  action  was 
brought  became  due  on  February  27,  1869. 
Plaintiff  had  fully  four  years  to  bring  its 
action  after  note  became  payable,  but  no 
more.  An  action  commenced  on  March  1, 
1873,  was  therefore  too  late;  and  this, 
whether  Sunday,  which  was  day  that  im- 
mediately succeeded  day  on  which  note  be- 
came due,  be  or  be  not  considered  portion 
of  four  years  limitation." — Hibernla  Sav. 
&  L.  Soc.  v.  O'Grady,  47  Cal.  579,  581. 

See,  ante,  §  312,  note  pars.  72-74. 

75*  Same— Same'— Several  notes  maturing 
at  different  times,  secured  by  mortgage, 
statute  runs  against  each  from  date  of  its 
maturity. — See  par.  153,  164,  this  note. 

76.  Broker's  commission— On  instalment 
contract. — As  to  generally,  see  pars.  201,  202, 
this  note. 

77.  Certificate  of  deposit  —  Issued  by 
bank,  statute  begins  to  run  on  date  of  issue. 
— Brummagim  v.  Tallant,  29  Cal.  503,  89 
Am.  Dec.  61. 

78.  Compares    Post,  5  348  and  note. 

79.  Certificate  of  deposit,  issued  by  bank, 
payable  on  demand,  is  in  nature  of  promis- 
sory note  (see,  ante,  §312,  note  par.  85); 
statute  of  limitations  on, — see  as  to,  par.  77, 
this  note;  also,  post,  §  348  and  note. 

80.  Certificate  of  title  — *  Furnished  by 
wearcaer  of  public  records— Not  "an  instru- 
ment In  writing"  within  meaning  of  this 
section  (see  par.  7,  this  note),  and  in  action 
for  damages  for  failure  to  exercise  requi- 
site skill,  and  case  must  be  brought  within 
two  years  from  time  when  certificate  is 
delivered,  regardless  of  when  damages  may 
have  been  suffered  in  consequence  thereof. 
— Latin  v.  Gillette,  95  Cal.  317,  322.  29  Am. 
St.  Rep.  115,  30  Pac.  645.  See  Provident 
L.  T.  Co.  v.  Wolcott,  5  Kan.  App.  473,  47 
Pac.  8. 

81.  82.  In  actions  for  professional  or  offi- 
cial negligence  cause  of  action  is  founded  on 
breach  of  duty  which  actually  Injured  the 
plaintiff,  and  not  upon  consequential  dam- 
ages.— Kan.  Bartlett  v.  Bullene,  23  Kan.  606, 
611;  Provident  L.  T.  Co.  v.  Wolcott,  6  Kan. 

*App.  473,  47  Pac.  8.  Ky.  Ellis  v.  Kelso,  18 
B.  Mon.  296.  Mass.  Caesar  v.  Bradford,  13 
Mass.  169.  Me.  Betts  v.  Norrls,  21  Me.  314, 
38  Am.  Dec.  264.  N.  Y.  Argall  v.  Bryant,  1 
Sandf.  98.  Ohio.  Kerns  v.  Schoonmaker,  4 
Ohio  331,  22  Am.  Dec.  757;  Fee  v.  Fee,  10 
Ohio  469,  36  Am.  Dec.  103;  Lathrop  v.  Snell- 
baker,  6  Ohio  St.  276.  Fed.  Wilcox  v.  Plum- 
mets Exrs.  29  U.  S.  (4  Pet.)  172,  179,  7  L.  ed. 
821.  Bug.  Howell  v.  Young,  6  Barn.  &  C. 
259. 

83.  Contract  to  convey— Written— By  ad- 
ministrator—Without    authority    of    court, 

is  personally  binding,  and  action  to  recover 
deposit  is  limited  by  this  section. — See,  post, 
9  339  and  note. 
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84.  Contract  conditional  on  contingency, 
statute  begins  to  run  when  condition  oc- 
curs, because  at  that  time  cause  of  action 
accrues. — See  Wolf  v.  Marsh,  54  Cal.  228, 
231. 

85.  In  such  case,  If  the  party  voluntarily 
puts  it  out  of  his  power  to  do  what  he  has 
agreed,  he  breaks  his  contract,  and  is  lia- 
ble to  be  sued  therefor,  without  demand, 
even  though  time  specified  for  performance 
has  not  expired. — Wolf  v.  Marsh,  54  Cal.  228, 
232. 

86.  Same— Contract  to  convey  one-half  of 
piece  of  land  to  another  in  consideration 
that  such  other  procure  a  patent  on  whole 
tract  to  be  issued  by  United  States  govern- 
ment is  performable  on  demand  after  pro- 
curement of  patent;  cause  of  action  accrues 
on  demand  and  refusal,  and  statute  of  limi- 
tations then  begins  to  run  against  action 
thereon  for  specific  performance. — Luco  v. 
De  Toro,  88  Cal.  26,  11  I*  R.  A.  54S,  25  Pac 
983.    See  18  Pac.  866. 

87.  Such  contract  creates  express  trust 
in  land  patented,  establishing  relation  of 
trustee  and  cestui  que  trust,  and  upon  full 
performance  by  covenantee,  vests  in  him 
indefeasible  equitable  interest  in  land,  and 
a  right  to  conveyance  of  such  interest;  stat- 
ute of  limitation  begins  to  run  against  such 
trust  from  time  it  is  openly  disavowed  by 
covenantor-trustee,  insisting  upon  adverse 
right  which  is  clearly  and  unequivocally 
made  known  to  cestui  que  trust. — Luco  v. 
De  Toro,  91  Cal.  405,  27  Pac.  1082. 

See,  ante,  8  212,  note  Part  VIII. 

88.  Same— Independent  covenant  to  pay 
purchase-money  without  date  fixed  for  de- 
livery of  deed,  action  on  covenant  to  pay 
is  barred  in  four  years  from  date  on  which 
payment  was  to  have  been  made,  regardless 
of  date  on  which  deed  was  delivered  or  ten- 
dered.— Donovan  v.  Judson,  81  Cal.  334,  338, 
6LR.A.  591,  22  Pac.  682. 

89.  Contract  warrant  las;  fruit  trees  Va- 
lencia oranges  Not  limited  to  present  fact 
-—Statute  of  limitations  does  not  run  from 
date  of  delivery  of  trees. — In  the  case  of  a 
sale  of  fruit  trees  under  a  written  contract 
of  warranty  that  the  trees  are  Valencia 
oranges,  this  is  a  warranty  that  the  trees 
will  bear  Valencia  oranges;  It  does  not  re- 
late to  a  present  fact  but  to  a  future  event, 
and  the  breach  of  the  warranty  does  not  oc-  . 
cur  until  the  fruit  trees  begin  to  bear  other 
than  Valencia  oranges,  and  is  not  barred 
after  four  years  from  the  date  of  the  de- 
livery of  the  trees;  consequently  if  an  ac- 
tion for  breach  of  contract  is  brought 
within  four  years  after  the  trees  began  to 
bear  other  than  Valencia  oranges  it  is  in 
time. — Forth  v.  Richter,  —  Cal.  App.  — ,  196 
Pac.  277,  following  doctrine  in  Shearer  v. 
Park  Nursery  Co.,  103  Cal.  416,  42  Am.  St. 
Rep.  125.  37  Pac.  412;  Burge  v.  Albany 
Nurseries,  Inc.,  176  Cal.  313,  818,  168  Pac. 
343,  and  approving  Ingalls  v.  Angel,  76 
Wash.   692,    137    Pac.   309. 

90.  Contractor**  bond— An  Instrument  in 
writing  within  meaning  of  subdivision  1  of 


above  section,  and  an  action  thereon  com- 
menced within  three  years  is  commenced  in 
time,  the  two-year  limitation  provided  in 
section  839,  post,  not  applying.— Summers 
v.  Ii.  P.  S.  Syndicate,  —  Cal.  App.  — ,  189 
Pac.  286. 


91.  Coupons  and  bonds  of  Irrigation  dis- 
trict— Limitation  of  action. — The  statute  of 
limitations  begins  to  run  against  an  action 
on  the  coupons  or  bonds  of  an  irrigation  dis- 
trict on  the  date  when  the  respective  cou- 
pon or  bond  becomes  due  and  is  made  pay- 
able, and  an  action  thereon  must  be 
commenced  within  the  four- year  period  pre- 
scribed by  the  above  section,  or  a  right  of 
recovery  thereon  will  be  barred. — Curtis  v. 
Rlalto  Irr.  DIst.  —  Cal.  App.  — ,  187  Pac.  117, 
approving  and  following  doctrine  in  Barnes 
v.  Glide,  117  Cal.  1,  59  Am.  St.  Rep.  158,  48 
Pac.  804;  San  Francisco  Savings  Union  v. 
Reclamation  District,  144  Cal.  639,  79  Pac. 
374;  Meyer  v.  City  &  County  of  San  Fran- 
cisco, 150  Cal.  181,  10  L.  R.  A.  (N.  S.)  110,  88 
Pac.  722;  California  Safe  Deposit,  etc.  Co.  v. 
Sierra  Valley  R.  Co.,  158  Cal.  690,  Ann.  Cas. 
1912A,  729,  112  Pac  274;  Amy  v.  City  of  Du- 
buque, 98  U.  S.  470,  25  L.  ed.  228;  St o well  v. 
Rialto  Irr.  Dlst.  159  CCA.  24,  246  Fed.  294; 
Rialto  Irr.  Dlst.  v.  Chellls,  159  C.  C.  A.  88, 
246  Fed.  808. 

As  to  coupons  on  bonds  generally,  see 
pars.  124,  125,  this  note. 

PS.  Coupons  on  municipal  bonds— Not 
barred  nntll  bonds  to  which  they  belong  are 
barred. — Meyer  v.  Porter,  65  Cal.  67,  2  Pac. 
884. 


As  to  Interest  eonpsns  on  bonds,  gener- 
ally, see  pars.  124,  125,  this  note. 

•8.  Same— As  to,  wbere  payable  oat  of  a 
particular  fnnd,  see,  ante,  §  812,  note  par. 
119. 


•4.  Same  As  to,  wbere  payment  unpro- 
vided for,  see,  ante,  8  212,  note  par.  120. 

PS.  Deed  and  defeasance— Under  like  cir- 
cumstances are  governed  by  same  rule  as 
mortgages. — Newhall  v.  Sherman,  124  Cal. 
509,  57  Pac  387. 

As  to  mortgages  generally,  see  pars.  183- 
166,  this  note. 

PS.  Deed  of  trust— Fraudulent  cancela- 
tion of  claimed,  time  when  fraud  discovered 
must  be  alleged. — See,  post,  8  888,  subd.  4 
and  note. 

97.  Deed  to  water-right—- No  time  stlpsw 
lated  for  delivery  of  water— Oral  agreement 
admitted  that  water  should  be  delivered 
not  later  than  specified  date,  on  failure 
to  perform,  at  election  of  grantee,  date 
thus  fixed  upon  is  date  when  cause  of 
action  accrues  and  statute  of  limitations 
begins  to  run  against  action  on  obligation 
growing  out  of  failure  to  perform. — Richter 
v.  Union  L.  &  8.  Co.,  129  Cal.  367,  375,  62 
Pac.  39. 

See  par.  86,  this  note. 

98.  Action  is  not  for  breach  of  original 
contract. — Richter  v.  Union  L.  &  S.  Co.,  129 
Cal.  867,  875,  62  Pac.  39. 
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99.  "Plaintiff  was  not  bound  to  treat 
contract  as  abandoned  on  first  breach  of  it, 
or  on  any  particular  breach,  but  had  his 
election  still  to  rely  upon  it.  Statute  could 
not  begin  to  run  'until  he  made  his  election 
to  rely  no  longer  upon  contract  and  to  sue 
for  the  money  paid  to  defendant  under  it — 
Richter  v.  Union  L.  &  S.  Co.,  supra,  p.  876; 
Ward  v.  Marshall,  96  Cal.  155,  SI  Am.  St. 
Rep.  198,  80  Pac.  111*. 

100.  Demand  —  If n  time  of  performance 
spedaed  la  contract,  a  demand  is  necessary 
to  put  the  promisor  in  default. — Caner  v. 
Owners  Realty  Co.,  88  Cal.  App.  479,  165  Pac. 
727. 

As  to  demand  being  necessary  to  toll  stat- 
ute of  limitations,  see  pars.  10,  108,  this  note. 

101.  Same*— Time    to    demand    perform- 

aaee.— Where  a  demand  of  the  performance 
of  the  terms  of  a  contract  is  necessary  to 
the  creation  of  a  course  of  action,  the  de- 
mand must  be  made  within  a  reasonable 
time,  which  Is  the  period  prescribed  in  the 
statute  for  the  outlawing  of  the'  cause  of 
action. — Caner  v.  Owners  Realty  Co.,  38  Cal. 
App.  479,  165  Pac.  727,  following  doctrine 
in  Meherin  v.  San  Francisco  Produce  Ex- 
change, 117  Cal.  215,  48  Pac.  1074. 

102.  Demand  note— One  any  time  after 
delivery,  and  action  may  be  brought  at  any 
time  without  demand,  suit  being  sufficient 
demand;  right  of  action  accrues  with  de- 
livery, and  from  that  date  statute  of  limita- 
tions runs. — Jones  v.  Nicholl,  82  Cal.  82,  22 
Pac.  878.  See  Brummagim  v.  Tallant,  29  Cal. 
503,  504,  89  Am.  Dec  61;  Bell  v.  Sackett,  38 
Cal.  407;  Collins  v.  Driscoll,  69  Cal.  550,  552, 
11  Pac.  244. 

See  pars.  196,  this  note;  also,  ante,  S  312, 
note  pars.  76-77. 

103.  Ejectments-Undertaking    on    appeal 

ia. — As  to  generally,  see  par.  217,  this  note. 

104.  Executed  ont  of  state— Contract  be- 
ing, this  section  does  not  govern. — See,  post, 
S  339  and  note. 

Editorial  Notes  The  above  Is  not  appli- 
cable since  the  amendment  of  1917  to  section 
339,  post.  See  introductory  "Editorial  Note" 
to  this  subdivision,  preceding  par.  23. 

105.  Same— When  poller  of  Insurance  is 
issued  by  an  insurance  company  domiciled 
in  another  state. — See  par.  192,  this  note. 

100.  Fraudulent  cancelation  of  trust-deed 
—Time  when  fraud  discovered  must  be  set 
out. — See,  post,  1  338,  subd.  4  and  note. 

107.  Grading  street— Contract  for  suck 
work-— Action  to  enforce  personal  liability— 
Limitation* — Under  law  authorizing  certain 
street  improvements  in  front  of  government 
reservation,  and  providing  that  city  and 
county  should  be  liable  on  refusal  of  gov- 
ernment to  pay  therefor;  on  refusal  of  gov- 
ernment to  pay,  action  on  contract  for  such 
improvement  is  founded  either  on  written 
contract  or  upon  written  assessment  under 
law,  both  executed  within  state,  and  not 
barred  by  section  339,  subdivision  1,  post. — 
Onderdonk  v.  San  Francisco,  75  Cal.  534,  17 


Pac.  678  (head-note,  par.  2,  erroneously  says 
8  389). 


106.  Same  —  Same —- Demand  not  made 
within  four  years.— A  complaint  is  defective 
and  the  action  barrM  when  it  appears  on 
the  face  of  the  complaint  that  the  contract 
was  not  made  to  g^de  certain  streets  with- 
in four  years  pri^r  to  commencement  of  ac- 
tion, and  the  complaint  does  not  allege  a 
demand  for  the  performance  of  the  con- 
tract.— Caner  v.  Owners  Realty  Co.,  33  Cal. 
App.  479,  165  Pac.  727. 

As  to  demaad  generally,  see  pars.  10-18, 
100,  101,  this  note. 

100.     Guaranty— Of    debt  — Action    on. — 

Limitation  is  controlled  by  this  section  and 
barred  after  four  years  from  date  on  which 
right  of  action  accrued. — Pierce  v.  Merrill. 
128  Cal.  464,  79  Am.  St  Rep.  56,  61  Pac.  64. 

110.  Same— Of  payment  of  note— Abso- 
lute and  unconditional,  is  broken  when  note 
matures  and  remains  unpaid,  and  statute 
of  limitations  against  action  on  such  guar- 
antee runs  from  that  date. — Pierce  v.  Mer- 
rill, 128  Cal.  464,  469,  79  Am.  St.  Rep.  56,  61 
Pac.  64.  See  Coburn  v.  Brooks,  78  Cal.  443, 
21  Pac.  2;  First  Nat  Bank  of  San  Diego  v. 
Babcock,  94  Cal.  96,  28  Am.  St  Rep.  94,  29 
Pac.  415;  London  P.  &  A.  Bank  v.  Smith, 
101  Cal.  415,  35  Pac.  1027;  Adams  v.  Wallace, 
119  Cal.  67,  51  Pac.  14.  Minn.  Maxwell  v. 
Capehart,  62  Minn.  877,  64  N.  W.  927.  Neb. 
Huff  v.  Slife,  25  Neb.  448,  13  Am.  St  Rep. 
497,  41  N.  W.  289.  M.  Y.  Brown  ▼.  Curtiss,  2 
N.  T.  225.  Ohio.  Clay  v.  Edgerton,  19  Ohio 
St.  549,  2  Am.  Rep.  422.  Pa.  Roberts  v.  Rid- 
dle, 79  Pa.  St.  468,  469.  Tenn.  Klein  v.  Kern, 
94  Tenn.  34,  28  a  W.  295.  Tex.  Shropshire 
v.  Smith,  (Tex.  Civ.  App.  Sept  26,  1896),  37 
S.  W.  174. 

111.  Where  guaranty  is  not  in  writing 
limitation  is  controlled  by  section  339,  post. 

112.  Same— Right  of  action  accrues  when 
breach  occurs,  where  guaranty  is  absolute 
and  unconditional;  as  in  case  of  guaranty  of 
payment  of  note,  when  note  fell  due  and 
remained    unpaid. — See    Coburn    v.    Brooks, 

78  Cal.  443,  21  Pac.  2;  First  Nat.  Bank  of 
San  Diego  v.  Babcock,  94  Cal.  96,  28  Am.  St. 
Rep.  94,  29  Pac.  416;  London  P.  &  A.  Bank  > 
▼.  Smith,  101  Cal.  415,  35  Pac.  1027;  Adams 
v.  Wallace,  119  Cal.  67,  61  Pac.  14;  Pierce 
v.  Merrill,  128  Cal.  464,  469,  79  Am.  St  Rep. 
66,  61  Pac.  64.  Minn.  Maxwell  v.  Capehart 
62  Minn.  377,  64  N.  W.  927.  Neb.  Huff  v. 
Slife,  25  Neb.  448,  13  Am.  St.  Rep.  497,  41 
N.  W.  289.  N.  Y.  Brown  ▼.  Curtiss,  2  N.  Y. 
226.  Ohio.  Clay  v.  Edgerton,  .19  Ohio  St. 
549,  2  Am.  Rep.  422.    Pa.  Roberts  v.  Riddle, 

79  Pa.  St  468,  469.  Tenn.  Klein  v.  Kern.  94 
Tenn.  34,  28  S.  W.  296.  Tex.  Shropshire  v. 
Smith  (Tex.  Civ.  App.  Sept  26,  1896),  37 
S.  W.  174. 

IIS.  Same— Taking  out  of  bar  Pleading. 
— Where  plaintiff  relies  upon  written  ac- 
knowledgment of  indebtedness  within  four 
years  prior  to  commencement  of  action,  or 
upon  any  other  fact  to  take  case  out  of 
statute  of  limitations,  he  should  plead  the 
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same  in  his  complaint. — Sublette  v.  Tinney,    . 
9  Cal.  423,  424;  Smith  v.  Richmond,  19  CaL 
476,  477;  Carpentier  v.  Oakland,  30  Cal.  439, 
444;   Pierce  v.  Merrill,  128   Cal.   464,   472,  79 
Am.  St.  Rep.  56,  61  Pac.  64. 

114.  Where  guaranty  1b  of  debt  of 
corporation  by  stockholders,  written  ac- 
knowledgment of  debt  of  corporation  by 
stockholders  participating:  therein,  such  ac- 
knowledgment being-  made  as  agent  of  cor- 
poration, and  being  silent  as  to  personal 
debt  of  guarantors,  does  not  affect  running 
of  statute  on  individual  liability. — Pierce  v. 
Merrill,  128  Cal.  464,  473,  79  Am.  St.  Rep.  56, 
61  Pac.  64. 

115.  Implied  warranty  —  Article  mii- 
factured  on  written  order  for  special  pur- 
pose action  on  is  founded  on  instrument  in 
writing  within  this  section. — Bancroft  v. 
San  Francisco  Tool  Co.,  6  CaL  Unrep.  686, 
47  Pac.  684. 

See  par.  130,  this  note. 

118.  Indemnifying  bond — Against  "dim- 
ages"  to  sheriff  to  save  him  harmless  from 
"all  damages,  expenses,  and  charges"  which 
may  be  sustained  by  reason  of  sale  or  re- 
tention of  property  taken  under  execution; 
right  of  action  accrues,  and  statute  begins 
to  run  when  sheriff  has  been  compelled  to 
pay,  and  actually  has  paid,  and  not  until 
that  time. — Oaks  v.  Scheifferly,  74  Cal.  478, 
16  Pac.  252. 

See,  ante,  S  312,  note  par.  82. 

117.  Santo— In  indemnity  against  "lia- 
bility* It  is  otherwise. — See,  ante,  5  312,  note 
par.  83. 

118.  Indefinite  time  of  performance — Or 
not  specified  —  Statute  of  limitations. — 
Where  the  time  of  performance  of  a  con- 
tract is  either  not  specified,  or  is  indefnite, 
the  statute  commences  to  run  at  the  end  of 
a  reasonable  time. — Caner  v.  Owners  Realty 
Co.,  33  Cal.  App.  479,  165  Pac.  727,  following 
Williams  v.  Bergin,  116  Cal.  66,  47  Pac.  877. 

119.  "Instrument  In  writing"—  A  receipt 
as  an.— A  writing  reading  "Received  from 
Miss  Hannah  O'Brien,  on  June  21st,  1911, 
(four  hundred  and  fifty  dollars)  in  United 
States  gold  coin,  at  5  per  cent  interest,"  is 
an  instrument  in  writing,  within  the  mean- 
ing of  subdivision  1,  section  337,  and  an 
action  thereon  is  not  barred  until  the  ex- 
piration of  four  years. — O'Brien  v.  King, 
174  Cal.  769,  164  Pac.  631. 

120.  Interest— Payable  one  day  after 
happening  of  particular  event  is  not  due 
until  one  day  after  such  event  happens; 
party  has  all  of  that  day  In  which  to  make 
payment;  statute  begins  to  run  against  ac- 
tion on  note  from  day  after  event. — Hatha- 
way v.  Patterson,  45  Cal.  294,  299. 

121.  Same — Payable  periodically— On  de- 
fault whole  to  become  due. — As  to  generally, 
see  pars.  153,  168,  this  note. 

122.  Interest  payable  periodically  and  on 
default  whole  to  become  due  and  payable, 
statute  begins  to  run  on  date  of  maturity  of 
note,  and  not  from  date  on  which  defaulted 


interest  fell  due. — Belloc  ▼.  Davis,   38  Cal. 
242. 

See  pars.  121,  122,  158,  this  note;  also, 
ante,  8  312  pars.  78-81. 

12S.  Same — Same— Prompt  payment  on 
demand  after  maturity  of  note,  does  not  ex- 
tend period  within  which  action  may  be 
brought  to  foreclose  mortgage  given  to  se- 
cure note. — Pendleton  v.  Rowe,  34  Cal.  149. 

124.  Interest  coupons  —  Detached  from 
bonds— Independent  obligations. — In  the  ab- 
sence of  any  provision  to  the  contrary  in 
the  bonds  or  in  the  Instrument  securing 
them,  it  is  undoubtedly  the  general  rule 
that  coupons  are  independent  obligations, 
at  least  when  they  have  been  detached  from 
the  bond  and  transferred  to  ojthers  than  the 
holders  of  the  bonds,  and  that  the  statute  of 
limitations  begins  to  run  from  the  time  of 
their  maturity. — California  Safe  Deposit  & 
T.  Co.  v.  Sierra  Valleys  R.  Co.,  158  CaL  690, 
Ann.  Cas.  1912A,  729,  112  Pac.  274. 

As  to  Interest  coupons  and  bonds  of  Irri- 
gation district  and  when  limitation  of  ac- 
tion on  begins  to  run*  see  pars.  91,  92,  this 
note. 

125.  Same— Right  of  action  accrues  when 
upon  maturity,  and  is  barred,  under  the 
provisions  of  this  section  in  four  years. — 
California  Safe  Deposit  &  T.  Co.  v.  Sierra 
Valleys  R.  Co.,  158  Cal.  692,  Ann.  Cas.  1912A, 
729,  112  Pac.  274. 

See  par.   124,   this  note. 

As  to  accrual  of  action,  see,  ante,  §  312. 
note  par.  48. 

126.  Judgment— Agreement  In  writing  to 
pay,  made  by  third  person  for  valuable  con- 
sideration, has  effect  to  interrupt  running 
of  statute  and  to  fix  new  date  from  which 
statute  runs  as  to  such  third  person. — Hawk 
v.  Barton,  130  Cal.  664,  63  Pac.  64. 

See  pars.  221,  222,  this  note. 

127.  Same— Same— Action  to  enforce  pay- 
ment is  not  founded  on  judgment,  but  on 
written  contract,  and  is  barred  in  four  years 
from  date  of  such  contract. — Hawk  v.  Bar- 
ton, 130  Cal.  654,  33  Pac  64. 

128.  Lease— Action  to  recover  rents  un- 
der—Barred after  four  years. — Coyle  v. 
Lamb,  123  Cal.  264,  55  Pac.  901. 

120.  Levee  Erected  upon  land  of  another 
—Contract— Action  to  recover  cost  of  con- 
struction.— A  and  B  owning  adjoining  tracts 
of  swamp  and  overflowed  land  which  could 
be  most  advantageously  reclaimed  by  a 
system  of  levees  which  would  include  both 
tracts,  in  consideration  thereof,  and  for  the 
mutual  advantage  of  each,  in  the  reclama- 
tion of  the  lands  of  both  parties,  entered 
into  a  written  contract  wherein  each  agreed 
that  he  would,  at  his  own  expense,  build  a 
suitable  levee  on  his  own  land  on  a  desig- 
nated line,  connecting  with  levees  on  the 
other's  land  so  as  to  protect  the  lands  of 
both  parties,  the  respective  levees  to  be 
completed  by  a  designated  day.  A  built  the 
agreed  levee  on  his  own  land,  and  upon  B's 
failure  to  build  the  agreed  levee  on  his  land. 
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A  built  the  levee  on  B's  land.  In  an  action 
to  recover  the  cost  of  construction  of  the 
levee  on  B's  land  the  court  held  that  the 
action  was  on  the  contract  and  was  not 
barred  by  the  above  section,  or  by  subdi- 
vision 2  of  section  338  or  subdivision  1  of 
section  339,  post,  when  brought  within  four 
years  from  the  date  fixed  for  the  completion 
of  the  levee. — Fabian  v.  Lammers,  3  Cal. 
App.  109,  84  Pac.  432. 

130.  Manufactured  under  written  order 
—Passenger  elevator— Action  for  breach  of 
Implied  warranty  in  written  contract  to 
manufacture  and  put  in  passenger  elevator, 
is  action  on  written  contract  within  mean- 
ing* of  this  section — Bancroft  v.  San  Fran- 
cisco Tool  Co.,  5  Cal.  Unrep.  686,  47  Pac.  684. 

181.  Memorandum  made  In  account  book 
—Not  a  contract  In  writing* — Where  a  per- 
son makes  a  memorandum  entry  in  a  book 
of  accounts  kept  by  him,  this  does  not  con- 
stitute a  contract  in  writing,  within  the 
provisions  of  subdivision  1  of  above  section, 
notwithstanding  the  fact  that  the  memoran- 
dum contains  a  distinct  and  unconditional 
recognition  of  a  certain  obligation;  to  con- 
stitute a  contract  in  writing  It  must  be  ad- 
dressed to  and  delivered  to  the  person  to 
whom  the  obligation  is  owing. — O'Neill  v. 
O'Neill,  —  Cal.  App.  — ,  188  Pac.  603,  apply- 
ing doctrine  in  Roper  v.  Smith,  —  Cal.  App. 
— .  187  Pac.  454. 

182.  Money  deposited — To  be  kept  until 
called  for— Creates  express  trust,  and  stat- 
ute does  not  commence  to  run  until  money 
is  demanded. — Zuck  v.  Culp,  59  Cal.  142,  148. 

See,  ante,  5  312,  note  pars.  210,  211. 

138.  Mortgage  —  Acknowledgment  of 
mortgage  debt — Toll  of  statute* — Where  one 
of  the  grantees  of  mortgaged  property 
wrote  a  letter  to  the  mortgagee  two  days 
before  the  expiration  of  the  statutory 
period  of  limitation,  distinctly  admitting  the 
existence  of  the  mortgage  indebtedness, 
such  letter  was  a  sufficient  acknowledgment 
to  toll  the  statute  as  to  the  writer. — Field- 
ing v.  Her,  39  Cal.  App.  669,  179  Pac.  519. 

A*  to  foreclosure  of  mortgage,  see  pars. 
137-166,  this  note. 

A«  to  morta-aa-e  by  tklrd  party  to  secure 
payment  of  debt  of  another  and  its  fore- 
closure, see  pars.  161,  162,  this  note. 

134.  Same— Same— Sufficient  acknowledg- 
ment In  writing. — Certain  letters  between 
attorney  for  mortgagee  and  the  mortgagee, 
written  shortly  before  the  mortgage  would 
be  barred,  relating  to  the  renewal  thereof 
and  showing  the  willingness  of  the  mort- 
gagor to  make  such  renewal  in  whatever 
form  the  mortgagee  might  desire,  and  con- 
taining the  statement  of  the  mortgageor 
that  "nothing  ever  outlaws  with  me,"  held 
to  be  a  sufficient  acknowledgment  in  writ- 
ing to  take  it  out  of  the  statute. — Worth  v. 
Worth,  155  Cal.  601,  102  Pac.  663. 

A*  to  assumption  of  mortgage  in  an  ex- 
change of  lands,  see  par.  40,  this  note. 


185,  Same  —  Conditioned  upon  perform- 
ance of  duties  prescribed,  and  not  repay- 
ment of  money. — Where  the  main  purpose  of 
the  instrument  was,  not  to  secure  repay- 
ment of  money,  but  its  continued  applica- 
tion to  the  use  prescribed,  and  to  prevent 
a  different  use,  and  a  condition  that  upon 
breach  the  whole  amount  should  become  due 
and  payable  was  In  the  nature  of  a  penalty, 
which  the  mortgagee  might  waive,  the  stat- 
ute does  not  begin  to  run  against  the  will 
of  the  mortgagee  for  a  breach  of  conditions 
known  to  exist  more  than  four  years  be- 
fore suit.  Where  the  breach  of  all  condi- 
tions are  alleged  in  the  complaint  and  not 
denied  in  the  answer,  it  is  presumed  that 
the  statute  did  not  operate  as  a  bar. — Con- 
gregational Church  Building  Soc.  v.  Osborn, 
153  Cal.  198,  94  Pac.  881. 

136.  Same— Lien  not  extinguished  by 
lapse  of  time  so  long  as  the  principal  obli- 
gation is  kept  alive. — Worth  v.  Worth,  165 
Cal.  599,  602,  102  Pac.  663. 

See,  also,  par.  42,  this  note. 

As  to  foreclosure  not  awarded  In  action 
.to  quiet  title  where  mortgage   barred,   see 

par.  150,  this  note. 

187.  Mortgage  foreclosure— Limitation  of 
action— -By  what  governed. — Suits  to  fore- 
close mortgages  are  governed  by  provisions 
of  this  section. — New  hall  v.  Sherman,  124 
Cal.  509,  67  Pac.  387. 

See  pars.  47-52,  this  note. 

As  to  action  to  enforce  mortgage  executed 
by  guardian,  see  pars.  169-171,  this  note. 

As  to  action  to  foreclose  mortgage  when 
there  Is  a  prior  unrecorded  deed,  see  pars. 
37-39,  this  note. 

188.  Same— Absence  of  note  or  other 
written  agreement  for  payment  of  money,  is 
contract  founded  upon  written  instrument 
within  above  statute. — Union  W.  Co.  v.  Mur- 
phy's Flat  F.  Co.,  22  Cal.  620.  626,  627;  Wood 
v.  Goodfellow,  43  Cal.  185;  Newhall.v.  Sher- 
man, 124  Cal.  509,  57  Pac.  387. 

189.  Same— Advance*  to  protect  security 

made  by  mortgagee,  create  an  obligation  on 
part  of  mortgageor  to  repay  moneys  thus 
expended,  against  which  statute  of  limita- 
tions commences  to  run  as  soon  as  payment 
has  been  made;  so  that  where  there  Is  new 
note  given  for  original  Indebtedness,  with- 
out including  moneys  thus  advanced  and 
paid  out,  and  extension  of  time  of  payment 
granted,  this  will  not  stop  running  of  stat- 
ute against  action  to  enforce  payment  for 
moneys  thus  advanced,  and  such  action  will 
be  barred  in  four  years,  under  this  section, 
or  two  years,  under  section  339,  post,  the 
court  holding  it  Immaterial  in  case  at  bar 
to  determine  which. — Churchill  v.  Wood- 
worth,  148  Cal.  669,  113  Am.  St.  Rep.  324,  84 
Pac.  155. 

140.  Same— Amendment  asking  foreclos- 
ure to  suit  originally  brought  on  note  re- 
lates back  to  filing  of  suit,  as  to  original 
parties. — Frost  v.  Witter,  132  Cal.  421,  84 
Am.  St  Rep.  53,  64  Pac.  705. 
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As  to  amendment  of  pleadings  generally, 

see  pars.  5-7,  this  note.  ' 

As  to  amendment  changing  action  on  note 
to  salt  In  equity  to  foreclose  mortgage  se- 
curing: payment  of  note,  see  par.  24,  this 
note. 

141.  Filing  of  complaint  suspended  stat- 
ute as  to  matter  pleaded. — See  Perkins  v. 
West  Coast  I*.  Co.,  120  Cal.  27,  52  Pac.  118; 
McDougald  v.  Hulet,  132  Cal.  164,  64  Pac. 
278;  Frost  v.  Witter,  182  Cal.  421,  84  Am.  St. 
Rep.  68,  64  Pac  706. 

See  pars.  6,  71,  this  note. 

As  to  supplemental  complaint  permissible 
where  original  complaint  filed  In  time,  see 

par.  156,  this  note. 

142.  Same— Sane— Otherwise  as  to  ▼em- 
dee  of  mortgaged  property  brought  in  on 
amendment. — Frost  v.  Witter,  182  Cal.  421, 
84  Am.  St.  Rep.  63,  64  Pac.  705. 

See  par.  56,  this  note. 

Assumption  of  mortgage  In  exchange,  see 

par.  40,  this  note. 

148.     game     Bar  of  action  on  note— Effect 

of. — When  action  upon  note  which  mortgage 
secures  is  barred  by  statute,  action  upon 
mortgage  to  foreclose  it  is  also  barred. — 
See  Lord  v.  Morris,  18  Cal.  482;  McCarthy  ▼. 
White,  21  Cal.  495,  82  Am.  Dec.  754;  Helnlln 
▼.  Castro,  22  Cal.  100;  Cunningham  ▼.  Haw- 
kins, 24  Cal.  403,  86  Am.  Dec.  78;  Wormouth 
v.  Hatch,  83  Cal.  121;  Booth  v.  Hoskins,  76 
Cal.  271,  276,  17  Pac.  225. 

As  to  bar  of  statute  not  extinguishing  the 
debt,  see,  ante,  S  812,  note  pars.  156-168. 

As  to  demurrer  to  complaint  In  foreclosure 
on  ground  that  action  la  barred*  see  par. 
12,  this  note. 

As  to  filing  of  complaint  suspending  stat- 
ute of  limitations,  see  par.  141,  this  note. 

144.  Same— Same— Assignee  of  mortga- 
geor  may  plead  statute. — McCarthy  v. 
White,  21  Cal.  496,  82  Am.  Dec.  754;  Orattan 
v.  Wiggins,  23  Cal.  16. 

145.  Even  though  as  between  mortga- 
geor  and  mortgagee  the  mortgage  lien  may 
be  enforceable. — Wood  v.  Goodfellow,  48 
Cal.  185. 

146.  Compares  Rickards  v.  Hutchinson, 
18  Nev.  215,  2  Pac.  52,  4  Pac  702. 

147.  Sane— Sane— New  parties  brought 
In  by  may  plead  statute  when  such  supple- 
mental complaint  was  filed  more  than  four 
years  after  cause  of  action  accrued  as  to 
them. — Spaulding  v.  Howard,  121  Cal.  194. 
53  Pac.  563.  See  Jeffers  v.  Cook,  58  Cal.  147, 
150. 

148.  Same  —  Same  —  New  promise  before 
bar  of  statute  removes  bar  of  statute  of  lim- 
itations, and  fixes  new  period  from  which 
statute  begins  to  run. — Daniels  v.  Johnson, 
129  Cal.  415,  79  Am.  St  Rep.  128,  61  Pac. 
1107. 

See  pars.  54-68,  this  note. 

140.  Same— Same— No  time  being  speci- 
fied for  payment  in  mortgage  or  deed  and 
defeasance,  presumption  necessarily  arises 


that  it  is  due  presently,  and  action  will  be 
barred  in  four  years  from  delivery  thereof. 
— See  Holmes  v.  West,  17  Cal.  628;  Union 
W.  Co.  v.  Murphy's  Flat  F.  Co.,  22  Cal.  620; 
Espinosa  v.  Gregory,  40  Cat  68;  Matter  of 
Oalvin,  61  Cal.  216;  Dorland  v.  Dorland,  66 
Cal.  189,  6  Pac.  77;  Newhall  v.  Sherman,  124 
Cal.  609,  57  Pac.  887. 

150.  Same— Same— Quieting  title— Fore- 
closure not  granted*  when* — Where  in  ac- 
tion to  quiet  title  mortgage  barred  by  the 
statute  is  set  up  and  foreclosure  thereof 
prayed  in  cross-complaint  to  which  the 
statute  is  pleaded  no  decree  of  foreclosure 
can  be  entered. — Marshutz  v.  Seltzor,  5  Cal. 
App.  140,  144,  89  Pac  877. 

151.  Same— Same— Renewal  of  note  se- 
cured by  mortgage  extending  time  before 
bar  of  statute  intervenes  as  against  it, 
carries  with  it  extension  of  lien  of  mort- 
gage.— Lent  v.  Morrill,   26  Cal.   492. 

See  pars.  54-58,  148,  this  note. 

152.  Same— Same— Same— Effect  on  sub- 
sequent lienors, — as  to,  see  par.  56,  this  note. 

158.  Same— Same  —  Several  notes  falling 
due  on  different  dates  secured  by  same 
mortgage,  statute  of  limitations  against 
action  on  each  runs  from  day  on  which  it 
matures. — Hibernia  Sav.  &  L.  Soc.  v.  Her- 
bert, 58  CaL  375,  878. 

See,  also,  ante,  5  812,  note  pars.  72-74. 

154.  Same— Same— Suing  party  by  ficti- 
tious name  he  is  party  from  the  commence- 
ment of  action  and  can  not  set  up  interven- 
ing of  statute  subsequent  to  commence- 
ment of  action  and  disclosure  of  his  true 
name. — Hoffman  v.  Keeton,  132  Cal.  195,  64 
Pac.  264,  distinguishing  Rosencrants  v. 
Rogers,  40  Cal.  489.  See  Farris  v.  Merritt. 
63  Cal.  118;  Frost  v.  Witter,  132  Cal.  421, 
84  Am.  St.  Rep.  68,  64  Pac.  705. 

155.  "The  filing  of  complaint  suspended 
running  of  statute  of  limitations  as  to  mat- 
ters arising  out  of  transaction  set  forth 
therein." — McDougald  v.  Hulet,  132  Cal.  154, 
160,  161,  64  Pac.  278.  See  Perkins  v.  West 
Coast  L.  Co.,   120  Cal.   27,   52   Pac.   118. 

See,  also,  post,  8  438  and  note. 

156.  Same  —  Same  —  Supplemental  com- 
plaint not  barred  when  the  original  com- 
plaint was  filed  in  time. — Hibernia  Sav.  &  L. 
Soc.  v.  Wackenreuder,  99  Cal.  608,  84  Pac 
219. 
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As  to  filing  of  complaint  suspending  stat- 
ute of  limitations,  see  pars.  20,  141,  this  note, 

157.  Same— Cause  of  action  accrues  on 
maturity  of  note  secured  thereby,  and  from 
that  date  the  statute  of  limitation  against 
action  to  foreclose  runs,  and  such  action 
must  be  brought  within  four  years. — Belloc 
v.  Davis,  88  Cal.  242;  Mason  v.  Luce,  116 
Cal.  232,  237,  48  Pac.  72;  Richards  v.  Daley, 
116  Cal.  886,  339,  48  Pac.  220. 

Aa  to  accrual  of  cause  of  action  when 
several    notes   fall   due   on   different   dates. 

see  par.  153,  this  note. 

158.  Same— Same  —  Interest  defaulted  — 
Statute  begtnr    to   run   against   foreclo«ure 
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on  maturity  of  note  secured  thereby,  not- 
withstanding: stipulation  that  on  default  in 
payment  of  interest  whole  principal  and 
interest  shall  become  due  and  payable;  such 
stipulation  being:  for  benefit  of  mortgagee, 
may  be  waived  by  him. — Mason  v.  Luce,  116 
Cal.  232,  226-237,  48  Pac.  72.  See  Belloc  v. 
Davis,  38  Cal.  242;  Watts  v.  Creigrhton,  85 
7owa  154,  62  N.  W.  12;  Moline  Plow  Co.  v. 
Webb,  141  U.  S.  616,  85  L.  ed.  879,  12  Sup. 
Ct.  Rep.  100;  Richardson  v.  Warner,  28  Fed. 
348,  8  Am.  4b  Eng.  Encyc.  of  L.  (1st  ed.) 
192. 

• 

Iff*.  Same— Death  of  mortgragreor— Before 
maturity,  statute  of  limitations  against 
foreclosure  does  not  run  during:  period  in- 
tervening: between  maturity  of  note  and  ap- 
pointment of  administrator  of  decedent's 
estate. — In  re  Bullard,  116  Cal.  355,  48  Pac. 
219,  distinguishing  Tynan  v.  Walker,  35 
Cal.  634,  648,  96  Am.  Dec.  152;  Hibernia  Sav. 

6  L.  Soc.  v.  Herbert,  53  Cal.  375,  and  Hiber- 
nia  Sav.   &  L.   Soc.    v.   Conlin,   67   Cal.    178, 

7  Pac.  477  (concurring:  op.  of  Beatty,  C.  J.). 
See  Danglada  v.  De  la  Guerra,  10  Cal.  387; 
Smith  v.  Hall,  19  Cal.  85. 

See  par.  61,  this  note. 

As  to  decease  of  mortgragreor  not  defeat- 
ing: action  of  foreclosure,  see  par.  41,  this 
note. 

A»  to  death  of  mortgragreor  after  statute 
hearan  to  raa  and  effect  of.  see  par.  51,  this 
note. 


absence  from  state. — Fllipini  v.  Trobock, 
134  Cal.  441,  66  Pac.  587  (McFarland,  J., 
dissenting:).  See  Rickards  v.  Hutchinson, 
18  Nev.  215,  2  Pac.  52,  4  Id.  702. 

165.  Same— Redemption  from  mortgragre— 
By  mortgragreor,  or  those  claiming  under 
him,  may  be  made  at  any  time  within  five 
years. — See,  post,  5g  346,  347  and  notes. 


160.  Same— Same— Pending;  snlt  does  not 
abate  the  action,  and  it  may  be  prosecuted 
against  representative  of  decedent's  estate: 
statute  of  limitations  will  not  run  in  favor 
of  such  representative  under  such  circum- 
stances.— Union  Sav.  Bank  v.  Barrett,  132 
Cal.  453,  64  Pac.  713,  1071. 

161.  Same— Mortgragre  by  third  person— 
To  secure  debt  of  another  may  be  fore- 
closed at  any  time  within  four  years,  al- 
though mortgagee  has  lost  his  right  to 
enforce  note  by  reason  of  failure  to  present 
it  to  administrator  of  deceased  maker  for 
allowance  within  time  allowed  by  law. — 
Sichel  v.  Carrillo,  42  Cal.  493. 

163.  Affirming:  Paige  v.  Carroll,  61  Cal. 
211,  and  People  ex  rel.  Dunn  v.  Van  Ness, 
76  Cal.  121,  18  Pac.  139. 

163.  game— On  homestead— By  husband— 
Held,  but  not  decided,  that  under  law  as  it 
ptood  in  1888,  mortgage  upon  homestead, 
executed  by  husband,  but  not  by  wife,  is 
void  only  as  to  homestead  value,  and  is  good 
and  may  be  foreclosed  as  to  excess. — Booth 
v.  Hoskins,  76  Cal.  271,  276,  17  Pac.  225, 
citing  Sargent  v.  Wilson,  6  Cal.  604;  Moss 
v.  Warner,  10  Cal.  296;  Mabury  v.  Ruiz,  58 
Cal.  11,  14. 

164.  Same— Proper  parties — Prior  unre- 
corded deed  recorded  subsequent  to  mort- 
gage and  before  maturity  of  note  secured, 
makes  grantee  proper  party  to  foreclosure 
proceeding,  and  as  to  such  grantee  right  to 
foreclose  is  barred  in  four  years  from  ma- 
turity of  debt  secured,  although  as  to  gran- 
tor statute  may  have  been  suspended  by  his 
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166.  Same— Same— Holders  of  subsequent 
notes  secured  by  same  mortgage,  not  made 
parties,  must  redeem  within  four  years. — 
Grattan  v.  Wiggins,  23  Cal.  16.  See  Cun- 
ningham v.  Hawkins,  24  Cal.  403,  86  Am. 
Dec.  73;  Siter  v.  Jewett,  38  Cal.  92;  Arring- 
ton  v.  Liscom,  34  Cal.  365,  94  Am.  Dec.  722; 
Espinosa  v.  Gregory,  40  Cal.  58. 

167.  Municipal  corporation  —  Gradlnar 
street— Action   to   recover   for  —  Limitation. 

— See  pars.  107,  108,  this  note. 

168.  Same— No  limitation  provided,  ac- 
tion must  be  brought  within  four  years. — 
See,  post,  9  343  and  note. 

168.  Note  and  mortgragre — Action  to  en- 
force mortgragre  executed  by  guard  Ian. — An 

action  to  enforce  a  mortgage  executed  by  n 
guardian  as  an  equitable  lien  upon  the 
property  of  his  wards  brought  seven  years 
after  the  accrual  of  action  upon  the  note 
it  was  given  to  secure,  is  barred  hereunder. 
— Banks  v.  Stockton,  149  Cal.  601,  87  Pac. 
88. 

As  to  promissory  notes,  see  pars.  63,  et 
seq.,  193,  et.  seq.,  this  note. 

170.  Same  —  Liability  of  gruarantor  ac- 
crues at  maturity  of  note,  regardless  of  ex- 
haustion of  mortgage  security,  and  is 
barred  in  four  years  thereafter. — Woolwine 
v.  Storrs,  148  Cal.  9,  82  Pac.  484. 

171.  Same— Written  request  for  exten- 
sion of  time  by  principal  debtor,  accom- 
panied by  written  promise  of  guarantors  to 
pay  the  note  at  the  expiration  of  the  ex- 
tension asked,  unless  accompanied  by  proof 
of  -acceptance  or  agreement  for  such  re- 
quest.— Woolwine  v.  Storrs,  148  Cal.  9,  82 
Pac.  434. 

172.  Offer  of  reward— By  public  adver- 
tisement, upon  doing  of  specified  things, 
where  accepted  and  conditions  fulfilled  be- 
came agreement,  and  Is  instrument  in  writ- 
ing within  meaning  of  this  section. — Ryer 
v.  Stockwell,    14   Cal.   134,  73  Am.  Dec.   634. 

173.  Where  offer  is  for  conviction  of  one 
guilty  of  designated  offense  statute  does  not 
begin  to  run  until  such  conviction. — See 
ante,  $  312,  note  par.  138. 

174.  Official  bond  — Action  barred  after 
four  years  under  this  section. — People  v. 
Welneke.  122  Cal.  535,  55  Pac.  579. 

175.  Same  —  Action  agralnst  principal 
barred,  also  barred  agralnst  security. — See, 
post.   $  338,  note  pars.  46-56. 

176.  Same— Action  after  four  years  as  to 
when  allowed,  see  Priet  v.  De  La  Mon- 
tanya,  3   Cal.  Unrep.  122,  22  Pac.  171. 

177.  Same—  Same  —  Merely  security  for 
faithful  performance  of  official  duties.    The 
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primary  obligation  of  officer  being  barred 
by  statute,  sureties  are  relieved. — Sonoma 
Co.  v.  Hall,  132  Cal.  589,  62  Pac.  257,  812,  65 
Pac.  121,  459. 

178.  Criticising  and  distinguishing  Peo- 
ple v.  Burkhart,  76  Cal.  606,  18  Pac.  776; 
People  v.  Huson,  78  Cal.  154,  20  Pac.  369; 
People  v.  Van  Ness,  79  Cal.  84,  89,  12  Am. 
St.  Rep.  134,  21  Pac.  554;  Ventura  Co.  v. 
Clay,  114  Cal.  242,  245,  46  Pac.  9. 

179.  Overruling  (in  part)  Placer  Co.  Y. 
Dickerson,  45  Cal.   12,  14. 

180.  Same—  Action  doe*  mot  accrue  until 
expiratloa  of  term  of  office,  and  action  is 
barred  in  four  years  thereafter. — People  v. 
Van  Ness,  79  Cal.  84,  12  Am.  St  Rep.  134,  21 
Pac.  654. 


181.  Same  —  Auditor  receiving  from 
license- tax  collector  money  collected,  be- 
comes liable  therefor  on  his  bond,  but  ac- 
tion is  governed  by  section  339  subdivision 
1,  post,  instead  of  above  section. — San  Luis 
Obispo  Co.  v.  Farnum,  108  Cal.  567,  568,  41 
Pac.  447.  See  Best  v.  Johnson,  78  Cal.  217, 
12  Am.  St.  Rep.  41,  20  Pac.  416;  People  v. 
Pennock,  60  N.  Y.  421,  426. 

See,  post,  8  388,  note  par  51. 

182.  Same— Immigration  commissioner— 
Action  on  bond— Limitation,— as  to,  see, 
post,  9  338,  note  pars.  62,  63. 

183.  Same— Recorder  —  Non-payment  of 
fee*— Action    on    bond— Limitation, — as    to, 

see,  post,  5  388,  note  par.  54. 

184.  Same — Tax-collector— Salt    on    bond 

of  is  governed  by  this  section,  and  not  by 
S  339,  subdivision  2,  post,  fixing  limitation 
of  action  on  sheriff's  bonds;  fact  that  sheriff 
is  ex  officio  tax-collector  does  not  make 
latter  section  applicable,  because  two  func- 
tions are  entirely  separate  and  distinct,  re- 
quiring separate  bonds. — People  v.  Burk- 
hart, 76  Cal.  606,  607,  18  Pac.  776. 

185.  He  is  required  to  pay  over  moneys 
collected  by  him  in  his  official  capacity  as 
such  collector  on  expiration  of  his  term  of 
office  as  such,  and  that  without  demand; 
and  statute  of  limitations  begins  to  run 
from  that  date. — San  Francisco  v.  Heyne- 
mann,  71  Cal.  153,  11  Pac  870,  distinguish- 
ing San  Luis  Obispo  Co.  v.  King,  69  Cal.  531, 
11  Pac.  178.  See  State  v.  Poulterer,  16  Cal. 
514;  Lawrence  v.  Doolan,  68  Cal.  309,  5  Pac. 
484,  9  Pac.  159. 

186.  Suit  on  tax-collector's  bond  after 
four  years  from  date  of  delinquency.  Is 
barred. — People  v.  Weineke,  122  CaL  535,  55 
Pac.  579. 

187.  Same— Treasurer's  bond— Salt  on  for 
failure  to  turn  over  to  successor  In  office 
moneys  received  by  him,  is  barred  In  four 
years  under  this  section. — People  v.  Van 
Ness,  79  Cal.  84,  12  Am.  St.  Rep.  184,  21  Pac 
554. 

See,  post,  8  888,  note  pars.  55,  56. 

188.  Statute  does  not  commence  to  run 
until  end  of  his  official  term. — People  v.  Van 
Ness,  supra;  People  v.  Weineke,  122  Cal.  535, 
55  Pac.  679. 


189.  Same  —  Same  —  Suit  for  money  lost 
by  deposit  In  bank  that  failed  must  be  com- 
menced within  four  years  after  loss  has  be- 
come known  to  officials  of  county,  and  not 
end  of  term  of  office. — San  Diego  Co.  v. 
Dauer,  181  Cal.  199,  63  Pac.  338,  distinguish- 
ing People  v.  Van  Ness,  79  Cal.  84,  12  Am. 
St.  Rep.  134,  21  Pac.  554;  Mason  v.  Luce,  116 
Cal.  232,  48  Pac.  72;  and  People  v.  Weineke. 
122  Cal.  635,  55  Pac.  679. 

See,  post,  9  838,  note  par.  38. 

190.  Oral  agreement— As  to  time  of  de- 
livery of  water  under  deed  to  water-right. 
— See  pars.  98,  99,  this  note;  also,  post, 
S  339  and  note. 

191.  Policy  of  Insurance— Executed  out 
of  this  state,  action  thereon  is  not  governed 
by  this  section  of  code,  but  by  section  339, 
post,  *and  must  be  brought  within  two  years 
from  date  on  which  cause  of  action  accrues. 
— Harrigan  v.  Home  L.  Ins.  Co.,  128  Cal.  531. 
61  Pac.  99. 

As  to  contraet  executed  out  of  state,  see 
par.  104,  this  note. 

192.  Same-r-Bxecuted  In  this  state*  when. 

— Where  policy  issued  by  company  out  of 
the  state  is  not  to  be  valid  and  binding  un- 
til countersigned  by  general  agent  of  com- 
pany in  this  state,  when  so  countersigned 
it  is  contract  executed  in  this  state  within 
meaning  of  this  section. — Curtiss  v.  Aetna 
L.  Ins.  Co.,  90  Cal.  246,  26  Am.  St.  Rep.  114, 
27  Pac.  211. 

198.  Promissory  notes— As  to  generally. 

— See  pars.  69,  70,  this  note. 

As  to  bills  and  notes  generally,  see  pars. 
68  et  seq.,  this  note. 

194.  Same— Bar  of  statute  appearing  on 
face    of    complaint— Allegations    to    escape 

bar  should  be  set  out  in  complaint  by  set- 
ting up  some  fact  which  has  prevented  run- 
ning of  statute. — Smith  v.  Richmond,  19  Cal. 
476.  See  Pleasant  v.  Samuel.  114  Cal.  84,  39. 
45  Pac.  998. 

190.  game— Date  of  delivery,  and  not  the 
date  of  the  note — Fixes  period  from  which 
statute  runs  against  action  on  note. — Col- 
lins v.  Driscoll,  69  Cal.  550,  11  Pac.  244. 

199.  Same— Due  one    day   after  date. — A 

promissory  note  due  one  day  after  date  be- 
comes barred  four  years  after  maturity,  un- 
der section  387  of  the  Code  of  Civil  Proced- 
ure.— In  re  Blankershlp,  220  Fed.  895. 

197.  game— -Payable    on    demand    Is    due 

Immediately  upon  delivery,  and  statute  be- 
gins to  run  from  that  date  without  actual 
demand. — O'Neil  v.  Magner,  81  CaL  681,  IS 
Am.  St.  Rep.  88,  22  Pac.  876. 

An  to  demand  note  being  due  any  time  af- 
ter delivery,  see  par.  102,  this  note. 

198.  game— Payable  one  day  after  oped- 
■led  event*  aa  to  generally. — Note  payable 
one  day  after  particular  event. — See  pars. 
102,  196,  this  note. 

199.  Same— Presenting  to  executor— Stat- 
ute does  not  run  on  promissory  note  from 
date  of  its  presentation  to  executor  or  ad- 
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minlstrator    until    Its    rejection    by    judge; 
•intervening:  time  is  not  a  part  of  time  al- 
lowed for  commencement  of  action." — Nally 
T.  McDonald,  66  Cal.  530,  532,  6  Pac.  390. 
See,  post,  9  356  and  note. 

200.     Same  —  Several     notes     secure*     by 
mortgage— Falling  due  on  different  dates. — 

See  par.  153,  this  note. 


thing:  for  nonperformance  of  which  action 
is  brought." — McCarthy  v.  Mt.  Tecarte  L.  4b 
W.  Co.,  Ill  Cal.  328,  340,  43  Pac.  956. 

See  Chipman  v.  Morrill,  20  Cal.   130,   132. 


Real-eptate  broker's  commission— 
On  Instalment  contracts. — Where  a  promise 
was  made  to  pay  a  certain  per  cent  of  each 
instalment  as  a  real-estate  broker's  commis- 
sion on  a  sale  of  land  by  instalments,  the 
right  of  action  on  such  commission  begins 
to  run  from  date  of  payment  of  each  instal- 
ment.— Vatcher  v.  Grier,  —  Cal.  App.  — , 
195  Pac.  75,  76,  following  doctrine  in  Bls- 
sell  v.  Forbes,  1  Cal.  App.  606,  82  Pac.  698. 


Same— Showing;  of  payments  neces- 

-In  the  absence  of  a  showing  of  pay- 
ments of  such  instalments  no  right  of  ac- 
tion exists. — Vatcher  v.  Grier,  —  Cal.  App. 
— ,  196  Pac.  76,  76,  applying  doctrine  in 
Llndley  v.  Fay,  119  Cal.  239,  51  Pac.  833;  Van 
Buskirk  v.  Kuhns,  164  Cal.  472,  Ann.  Cas. 
1914B,  932,  44  L  R.  A.  (N.  S.)  710,  129  Pac 
587. 

203.  Receipt— For  bond  received  as  col- 
lateral to  note,  containing  no  express  prom- 
ise or  stipulation  to  return,  does  not  fall 
within  provision  of  this  section,  and  action 
for  failure  to  return  is  governed  by  section 
339,  post. — Scrivner  v.  Woodward,  139  Cal. 
314,  316,  73  Pac.  863. 

See  pars.  1,  218-220,  this  note. 

As  to  when  receipt  Is  "Instrument  In  writ- 
ing," see  par.  119,  this  note. 

204.  Otherwise  where  language  of  re- 
ceipt contains,  or  is  properly  construed  as 
express  promise. — Ashley  v.  Vischer,  24  Cal. 
322,  85  Am.  Dec.  66. 

205*  Same— For  money— A  mere  naked 
receipt  is  not  contract,  and  does  not  import 
promise  or  obligation,  and  action  thereon  is 
not  governed  by  this  section,  but  by  section 
339,  post — Ashley  v.  Vischer,  24  Cal.  322,  85 
Am.  Dec.  65. 


206.  Same— Clause  stating  for  what  pur- 
pose received  and  to  what  money  is  to  be 
applied,  it  partakes  of  nature  of  contract, 
and  suit  thereon  for  failure  to  perform  is 
founded  upon  written  instrument  within  this 
section. — Ashley  v.  Vischer,  24  Cal.  322,  85 
Am.  Dec.  65. 

207.  Resolution— Of  board  of  directors 
•f  trading  corporation  it  not  "written  in- 
strument" within  meaning  of  this  section 
of  code. — McCarthy  v.  Mt.  Tecarte  L.  &  W. 
Co.,  Ill  Cal.  828,  340,  43  Pac.  956. 

208.  "Cause  of  action  is  not  upon  a  con- 
tract founded  upon  Instrument  in  writing, 
within  meaning  of  code,  merely  because  it 
is  in  some  way  remotely  or  indirectly  con- 
nected with  such  instrument,  or  because  in- 
strument would  be  link  in  chain  of  evidence 
establishing  cause  of  action.  In  order  to  be 
founded  upon  instrument  in  writing,  in- 
strument must  itself  contain  contract  to  do 


200.  Same— Same— Fixing  salary. — Reso- 
lution of  board  of  directors  of  trading  cor- 
poration fixing  salary  of  president  of  cor- 
poration at  certain  amount  per  month  is 
contract  In  writing,  and  covers  past  as 
well  as  future  services. — Rosbo rough  v.  The 
Shasto  River  C.  Co.,  22  Cal.  556,  557. 

210.  Same  — Of  board  of  education- 
Adopting  building  plans  and  specifications 
for  addition  to  schoolhouse  is  not  contract 
in  writing,  and  action  to  recover  reason- 
able value  of  services  is  not  governed  by 
this  section,  but  by  section  339,  post. — Todd 
v.  Board  of  Education,  122  Cal.  106,  54  Pac. 
527.  See  Hoag  v.  Howard,  55  Cal.  664;  Foor- 
man  v.  Wallace,  75  Cal.  552,  555,  17  Pac.  680: 
McCarthy  v.  Mt.  Tecarte  L.  &  W.  Co.,  Ill 
Cal.  328,  336,  43  Pac.  956;  Thomas  v.  Pacific 
Beach  Co.,  115  Cal.  136,  139,  46  Pac.  899. 

See  par.  46,  this  note. 

211.  Report  of  arbitrators  —  As  to 
whether  contract  in  writing,  see  pars.  46, 
62,  this  note. 

212.  Substitution  of  pledgee— Not  sub- 
stitution of  new  cause  of  action. — Where  ac- 
tion is  commenced  within  the  period  of  the 
statute  by  the  owner  of  a  note  and  mort- 
gage subject  to  pledge  the  substitution  of 
the  pledgee  after  having  acquired  the  title 
of  the  owner  is  not  the  substitution  of  a 
new  cause  of  action  so  as  to  raise  the  bar 
of  the  statute. — Merced  Bank  v.  Price,  9  Cal. 
App.  177,  190,  98  Pac.  383. 

213.  Surety— Action  to  recover  from  prin- 
cipal amount  of  judgment  upon  note  which 
he  has  been  compelled  to  satisfy,  is  not 
founded  upon  written  instrument.— Chip- 
man  v.  Morrill,  20  Cat  130,  131. 

See  pars.  64-67,  this  note. 

214.  Same— Liability  of  is  not  discharged 
until  four  years  after  his  liability  has  be- 
come fixed. — Dus80l  v.  Bruguiere,  50  Cal. 
456,  459.  See  Victor  S.  M.  Co.  v.  Crock  well, 
3  Utah  152,  1  Pac.  470. 

215.  Trust  deed— Fraudulent  cancelation 

of  alleged,  time  when  fraud  discovered  must 
be  alleged. — See,  post,  5  338,  subd.  4  and 
note. 

216.  Undertaking  on  appeal— As  to  gen- 
erally.— See,  post,  S  941  and  note. 

217.  Same— In  ejectment  to  secure  value 

of  use  and  occupation  of  property  pending 
appeal,  right  of  action  accrues,  and  statute 
begins  to  run,  on  affirmance  of  judgment, 
and  action  thereon  must  be  begun  within 
four  years  from  that  date. — Clark  v.  Smith, 
66  Cal.  646,  648,  4  Pac.  689,  6  Pac.  732. 

218.  Vendee— Action  by  to  recover  pur- 
chase-price paid  for  land,  on  failure  to  con- 
vey as  required  by  written  contract,  is  ac- 
tion founded  on  "instrument  in  writing'* 
within  meaning  of  this  section. — Thomas  v. 
Pacific  Beach  Co.,  5  Cal.  Unrep.  319,  44  Pac. 
475  (rehearing  granted). 
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219.  On  rehearing,  held  not  to  be  an  ac- 
tion upon  an  "instrument  in  writing"  with- 
in the  meaning  of  this  section. — Thomas  v. 
Pacific  Beach  Co.,  115  Cal.  136,  139,  141.  46 
Pac.  899.  See  Joyce  v.  Shafer,  97  Cal.  335, 
32  Pac.  320;  Shively  v.  Semi-Tropic  L.  &  W. 
Co.,  99  Cal.  259,  33  Pac.  848;  Patterson  v. 
Doe,  130  Cal.  333,  338,  62  Pac.  569;  Meherin 
v.  Saunders,  131  Cal.  681,  703,  54  L.  R.  A.  272. 
63  Pac.  1084  (dis.  op.  of  Harrison,  J.); 
Scrivner  v.  Woodward,  139  Cal.  314,  316,  73 
Pac.  863. 

See  19  Am.  &  Eng.  Encyc.  of  I*  (2d  ed.) 
274. 

220.  Such  actions  have  uniformly  been 
treated  as  actions  resting  in  implied  as- 
sumpsit, as  for  money  had  and  received. — 
Thomas  v.  Pacific  Beach  Co.,  115  Cal.  136, 
139,  141,  46  Pac.  899. 

221.  Same  — •  Assuming;  and  agreeing-  to 
pay  mortgage  interrupts  running  of  stat- 
ute of  limitations  and  fixes  new  date  from 
which  statute  runs,  as  to  him. — Daniels  v. 
Johnson,  129  Cal.  415,  79  Am.  St.  Rep.  123, 
61  Pac.  1107.  See  Hawk  v.  Barton,  130  Cal. 
654,  63  Pac.  64. 

See  pars.  54,  57,  this  note. 

222.  "While  language  of  agreement  is 
that  plaintiff  shall  pay  mortgage,  real  mean- 
ing of  covenant  is  that  plaintiff  shall  pay 
note  which  mortgage  secures,  for  discharge 
of  note  is  only  way  to  pay  mortgage,  latter 
fceing  only  incident,  note  being  principal 
Jhing." — Daniels  v.  Johnson,  129  Cal.  415, 
417,  79,  Am.  St.  Rep.  123,  61  Pac.  1107.  See 
Stuyvesant  v.  Western  M.  &  I.  Co.,  22  Colo. 
28,  43  Pac.  144. 

223.  Same— In  possession  alter  fall  per- 
formance by  him,  dispossessed  by  wrongful 
ouster,  may  maintain  action  for  specific  per- 
formance after  lapse  of  four  years  from 
date  fixed  for  full  performance  by  grantor; 
because  vendor  Is  mere  trustee  of  legal 
title  for  benefit  of  vendee  (see,  ante,  9  312, 
note  pars.  214-224),  and  no  statute  or  limi- 
tations can  run  in  his  favor  as  long  as 
vendee  remains  in  possession. — Fleishman 
v.  Woods,  135  Cal.  256,  259,  260,  67  Pac.  276. 
See  Love  v.  Watkins,  40  Cal.  547,  564,  6  Am. 
Rep.  624;  Luco  v.  De  Toro.  91  Cal.  405,  27 
Pac.  1082. 

224.  Vendor's  lien— Action  to  enforce— 
Bar  of  statute  of  limitations, — as  to,  see, 
post,  S  339  and  note;  §  343  and  note. 

225.  Water  under  deed— Oral  agreement 
as  to  time  of  delivery  under  deed  for  water- 
right  which  is  silent  upon  this  point. — See 
pars.  98,  99,  this  note. 

226.  Where  a  limitation  Is  not  otherwise 
provided,  suit  must  be  brought  within  four 
years. — See,  post,  §  343  and  note. 

III.  SUBDIVISION  2— BALANCE  DUE  ON 

BOOK  ACCOUNT;  ACCOUNT  STATED; 

MUTUAL,  OPEN  AND  CURRENT 

ACCOUNT. 


As  to  actions    and  accounts  generally,  see 

1   R.  C.  L.  219,  99  18-22,  1  R.  C.  L.  Supp.  69. 


As  to  date  of  commencement  of  the  run- 
ning of  the  statute  on  an  open  book  ac- 
count, see,  post,  9  344,  note. 

As  to  month  to  month  contract  for  per- 
sonal service  not  becoming  mutual  open  and 
current  acconnt,  see,  post,  9  339,  note. 

227.  As  to  construction— Intent  of  code 
amendment  adding  subdivision  2. — The  in- 
tent of  the  legislature  in  the  amendment 
was  to  take  accounts  upon  which  money 
payments  had  been  made  out  of  the  cate- 
gory of  simple  accounts  and  to  place  same 
in  the  same  category  with  mutual,  open, 
and  current  accounts  whereon  the  balance 
remaining  due  from  time  to  time  was  the 
result  of  mutual  transactions  other  than 
mere  money  credits. — Merchants  Collection 
Agency  v.  Levi,  32  Cal.  App.  695,  163  Pac. 
870. 

228.  Account  —  Ha  vlng  upon  face  the 
worda  "audited  and  approved,"  "certified  to 
be  correct,"  an  instrument  in  writing  within 
meaning  of  this  section. — Sannickson  v. 
Brown,  5  Cal.  57;  Ashley  v.  Vischer,  24  Cal. 
322,  328,  85  Am.  Dec.  65. 

As  to  "stated  account?'  and  essentials 
thereof,  see  1  R.  C.  L.  208,  99  4-11,  1  R.  C.  L. 
Supp.  65-67. 

220.    "Account  stated"  —  Single  Item.  — 

There  can  be  an  account  stated  even  though 
it  contains  but  a  single  item. — Bennett  v. 
Potter,  180  Cal.  736,  188  Pac.  166. 

230.  "Books  account,"  denned.  —  A  book 
account  is  a  "detailed  statement  kept 
in  a  book  in  the  nature  of  debit  and  credit, 
arising  out  of  contract,  or  some  fiduciary 
capacity,"  and  it  must  show  against  whom 
and  in  whose  favor  the  charges  are  made. 
— Wright  v.  Loarza,  177  Cal.  605,  1  71  Pac. 
811. 

231.  Money  borrowed  Charging  In  open 
account— Effect  of. — In  the  case  of  an  open 
book  account  between  a  corporation  and  a 
person  who  is  a  stockholder,  director,  and 
an  employee  of  the  corporation,  the  entry 
in  such  account  an  item  of  money,  borrowed 
from  the  corporation,  without  objection, 
makes  it  a  part  of  the  open  account  not- 
withstanding the  fact  that  interest  was  to 
be  paid  upon  the  amount  borrowed,  and 
the  limitation  of  an  action  for  Its  recovery, 
in  an  action  upon  the  open  account  is  regu- 
lated by  subdivision  2  of  above  section  and 
not  by  subdivision  1,  of  section  339,  post. — 
George  Rice  &  Sons  v.  Cowan,  —  Cal.  App. 
— ,  189  Pac.  132,  following  Schneider  v.  Oak- 
man  Consol.  Min.  Co.,  88  Cal.  App.  838,  176 
Pac.  177. 

232.  "Mutual,  open  and  current  account* 
—Defined. — As  "an  unsettled  debt  arising, 
from  items  of  work  and  labor,  goods  sold 
and  delivered,  and  other  open  transactions 
not  reduced  to  writing,  and  subject  to  fu- 
ture settlement  and  adjustment.  It  is  us- 
ually disclosed  by  the  account  books  of  the 
owner  of  the  demand." — Sugar  Loaf  Orange 
Growers*  Assoc,  v.  Skewes,  —  Cal.  App.  — k 
190    Pac.    1076,    following   Mercantile    Trual 
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Co.  v.  Doe,  26  Cal.  App.  246,  253,  146  Pac. 
692;  George  Rice  &  Sons  v.  Cowan,  —  Cal. 
App.  — ,  189  Pac.  132.  See  Dyer  v.  Mln- 
turn,  —  Cal.  App.  — ,189  Pac.  1046. 

See,  also,  discussion  and  authorities  in  1 
R.  C.  L.  206,  9  2. 

As  to  what  constitute*  a  "mutual"  ac- 
count, see  1  R.  C.  L.  206,  J  1,  1  R.  C.  L 
Supp.  64. 

233.     Same— Same— Memorandum  of  Item* 

for  which  he  was  liable,  set  down  by  an- 
other and  signed  by  the  party  to  be  charged, 
does  not  constitute  a  "mutual,  open,  and 
current  account"  within  the  provisions  of 
subdivision  2  of  the  above  sectlon.-rO'Neill 
v.  O'Neill,  —  Cal.  App.  — ,  188  Pac.  603. 

284.  Same  —  Same  —  Memorandum  of  an 
Item  of  charge,  presumably  against  the  per- 
son making  the  entry,  does  not  constitute 
it  a  "mutual,  open,  and  current  account" 
within  the  provisions  of  the  subdivision.— 
O'Neill  v.  O'Neill,  —  Cal.  App.  — ,  188  Pac. 
603. 

288.  Same  —  Same  —  Money  borrowed— 
Item*  of  advancement  entered  in  due  form 
constitute  book  account,  and  entitled  to  the 
four-year  limitation  period  (dictum).— 
Avery  v.  Hagenios,  —  Cal.  App.  — ,  187  Pac. 
119. 

236.  Same— Same— Mutual  payment*  on 
a  Joint  adventure  duly  entered  in  a  book  ac- 
count and  permitted  to  run  with  a  view  to 
final  adjustment  between  the  parties,  is  a 
"mutual,  open,  and  current  account"  within 
the  provisions  of  subdivision  2  of  above 
section.  Thus,  where  A  and  B  purchased 
jointly,  and  paid  for  in  instalments,  certain 
residence  property,  which  they  remodeled 
and  afterwards  used  as  their  home.  Both 
advanced  money  to  pay  for  labor  and  ma- 
terials in  the  renovation  and  remodeling  of 
the  dwelling,  and  each  kept  a  book  of  ac- 
count, In  which  entries  of  such  payments 
were  made,  showing  the  various  debits  and 
credits  in  separate  columns;  the  debit 
column  in  each  book  of  account  represent- 
ing what  the  keeper  thereof  had  paid  to 
persons  who  performed  work  or  furnished 
materials  in  the  improvement  and  repair  of 
such  residence;  the  credit  column  showing 
such  payments  for  like  purposes  made  by 
the  other  party  to  the  joint  venture.  This 
account  was  held  to  possess  all  the  ele- 
ments of  a  "mutual"  account. — Dyer  v.  Min- 
turn,  —  Cal.  App.  — ,  189  Pac.  1046,  on  the 
authority  of  Fraylor  v.  Sonora  Min.  Co.,  17 
Cal.  594;  Norton  v.  Lurne,  30  Cal.  126,  89 
Am.  Dec.  70;  Millet  v.  Bradbury,  109  Cal. 
170.  71  Pac.  865;  Flynn  v.  Seale,  2  Cal.  App. 
665.  84  Pac.  263. 


287.  "Open  book  account*'— -As  to  bar  of 
action  on. — An  action  on  an  open  book  ac- 
count, commenced  within  four  years,  is  not 
barred  by  the  statute  of  limitations. — Mer- 
cantile Trust  Co.  v.  Doe,  26  Cal.  App.  246, 
146  Pac.  692. 

A*  to  what  constitutes  an  open  and  out- 
standing-  book  account,  see  1  R.  C.  L.  206, 
8  2,  1  R.  C.  L.  Supp.  65. 

238.  An  open  book  account  may  be  sued 
upon  at  any  time  within  four  years. — Pres- 
ton v.  Dunn,  33  Cal.  App.  747,  166  Pac.  603. 

289.     Same— As   to   what   constitutes. — An 

open  book  account  Is  one  which  is  continu- 
ous or  current,  uninterrupted  or  unclosed  by 
settlement  or  otherwise,  consisting  of  a 
series  of  transactions;  also  one  In  which 
some  item  in  the  contract  is  left  open  and 
undetermined  by  the  parties,  in  which  sense 
it  may  exist  whether  there  be  but  one  item 
or  many. — Mercantile  Trust  Co.  v.  Doe,  26 
Cal.  App.  246,  146  Pac.  692. 

240.  Where  the  mutual  dealings  have 
ceased  for  the  statutory  period  after  the 
date  of  the  last  item,  so  that  during  that 
time  there  are  no  items  on  either  side  of 
the  account,  the  whole  account  Is  barred; 
and  in  such  a  case  subsequent  items  are 
unavailing  to  remove  the  bar. — Welch  v. 
County  of  Santa  Cruz,  30  Cal.  App.  123,  156 
Pac.  1003. 

241.  The  only  book  account  upon  which 
an  action  may  be  commenced  within  four 
years  under  subdivision  2  is  a  book  account 
on  which  there  is  a  balance  due,  necessarily 
implying  on  the  part  of  the  debtor  a  desire 
and  intent  that  the  account  should  remain 
open. — Merchants  Collection  Agency  v.  Levi, 
32  Cal.  App.  595,  163  Pac.  870. 

242.  Same— Cause  of  action  oa  accrues 
when* — In  the  case  of  an  open,  mutual,  and 
current  account,  a  cause  of  action  thereon 
accrues  upon  the  date  of  the  last  entry 
therein,  under  the  provisions  of  section  344, 
post,  and  a  suit  brought  within  four  years 
from  the  date  of  the  last  entry  will  be 
within  time. — Dyer  v.  Minturn,  —  Cal.  App. 
— ,   189  Pac.  1046. 

248.  Same  —  Undertaker's  bill  — Not  an 
open  book  account. — Entries  in  a  book  kept 
by  an  undertaker  against  the  brother  of  a 
deceased  person  for  the  latters  funeral  ex- 
penses, did  not  constitute  an  open  book  ac- 
count, as  against  a  sister,  although  the  lat- 
ter had  authorized  the  expense  to  be  in- 
curred, and  had  promised  orally  to  pay  all 
over  150,  and  the  brother  had  actually  paid 
$150  on  the  account,  pursuant  to  such  un- 
derstanding.— Wright  v.  Loalza,  177  Cal. 
605,  171  Pac.  311. 


§  338.    WITHIN  THREE  YEARS.    Within  three  years : 

1.  An  action  upon  a  liability  created  by  statute,  other  than  a  penalty  or 
forfeiture ; 

2.  An  action  for  trespass  upon  or  injury  to  real  property; 
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3.  An  action  for  taking,  detaining,  or  injuring  any  goods  or  chattels,  includ- 
ing actions  for  the  specific  recovery  of  personal  property ; 

4.  An  action  for  relief  on  the  ground  of  fraud  or  mistake.     The  cause  of 

action  in  such  case  not  to  be  deemed  to  have  accrued  until  the  discovery,  by 

the  aggrieved  party,  of  the  facts  constituting  the  fraud  or  mistake. 

History:     Enacted  March  11,  1872;   amendment  approved  May  20, 
1921,   Stats,  and  Amdts.  1921,  p.  192.    In  effect  July  29,  1921. 


TIME  OF  COMMENCING  ACTION— 
WITHIN  THBEE  YEARS. 

I.  In  General,  1-6. 
TL  Subdivision   1  —  Liability  Created  bt 

Statute,  7-67. 
m.  Subdivision  2— Trespass  on  Real  Prop- 
erty, 68-91. 
IV.  Subdivision  3  — Taking,  Detaining,  ob 

Injuring  Chattels,  etc.,  92-115. 
V.  Subdivision  4 — Fraud  and  Mistake,  116- 
221. 

I.  In  General. 

1.  As  to   construction   of  section  —  A 

strict  construction. 

2.  Same — Action  for  failure  to  perform, 

no  fraud  or  mistake  charged. 

3.  Same— Political  Code,  section   3466 

and  amendment  of  1880,  effect  of. 

4.  Action   to   quiet   title  —  Mistake   in 

spelling  name  in  decree  of  distri- 
bution. 

5.  Mandamus — To  compel  performance 

of  an  act  by  officer. 

6.  Pleading— Board  of  education,  pro- 

ceeded against. 

IL  Subdivision    1— Liability    Created    by 
Statute. 

7.  As  to  construction  of  section — Sub- 

division 1. 

8.  Same— Capital  stock  —  Foreign  cor- 

poration— Action  to  recover  call. 

9.  Action  against  notary  public— False 

acknowledgment. 
10.  Action    by    depositor    of    bank  — 
Against  bank. 
11,12.  Action  on  bond  of  notary  public. 

13.  Action  to  recover  penalty  or  fine — 

Liability  created  by  statute. 

14.  Bank— Deposit  with — Action  to  re- 

cover— Limitation. 

15.  Board  of  education— Action  against 

on  claim  duly  audited. 

16.  Same — Secretary's  action  to  recover 

for  services. 
17, 18.  Constructive  trust — Limitation  of  ac- 
tion commences  to  run,  when. 

19.  Same — Same — Pendency  of  adminis- 

tration does  not  toll  statute. 

20.  Same — Land  purchased  with  money 

fraudulently  procured. 

21.  Corporation — Note    of.   paid   by   in- 

dorser  and  guarantor. 
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22,23.  Same  —  Stockholder's    liability    for 
debts  of  corporation. 

24.  Same — Same  —  Contribution    among 
stockholders. 

25\  Same — Same — Giving  note  by  corpo' 
ration — Will  not  toll  liability. 

26.  Same — Same — Not  based  upon  pre- 

liminary judgment  against  corpo- 
ration. 

27.  Same — Same — Same  —  Appeal    from 

judgment  against  corporation  — 
Does  not  suspend  running  of  limi- 
tation. 

28.  Same — Subscription    to    stock — For- 

eign corporation  —  Action  to  en- 
force call. 

29.  Deposit  with  bank  —  Action  to  re- 

cover against  stockholders. 

30.  District   attorney — Action   for   com- 

mission on  moneys  collected. 

31,  32.  Inheritance-tax  —  Under    act    as    it 
was  in  1902. 

33.  Same — Commencement  of  period  of 
limitation. 

34,35.  Innkeeper  —  Insurer  of  property  — 
Action  against  as. 

36.  Insurance  company  —  Action  by  on 

assigned  claim  for  damages  for 
causing  fire. 

37.  Lessee  of  personalty  on  contract  of 

sale  —  Leaving  on  land  —  Lessor 
may  retake  possession,  when. 

38.  Mandamus — Against  board  of  educa- 

tion— To  compel  issuance  of  war- 
rant. 

39.  Municipal      corporations  —  Personal 

liability — Limitation  of  action. 

40, 41.  Municipal  taxes — Action  to  recover — 
Bar  of  statute. 

42.  Same — Political  code  sections  3716, 
3717 — Not  applicable. 

43-  45.  Same  —  Same  —  Whether  applicable 
raised  but  not  decided. 

46.  Official  bond — Action  against  prin- 
cipal barred  —  Action  against 
surety  barred. 

47-  50.  Same — As   to   where   bond   is   mere 
guarantee. 

51.  Same — Auditor's  bond  —  Action  for 

license-money  received. 

52.  Same  —  Immigration  commissioner's 

bond — Action  to  recover  fees. 

53.  Same— Same — Demand  by  controller 

for  accounting. 
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54.  Same — Recorder's    bond  —  Non-pay- 

ment of  fees. 

55.  Same — Treasurer's  bond — Action  to 

recover     moneys     deposited     with 
bank  that  failed — Limitation. 

56.  Same— Same— Failure  to  pay  oyer  at 

end  of  term. 

57.  Overdraft — Of  corporation  —  Liabil- 

ity of  stockholders. 

58,59.  Quo  warranto — Usurpation  of  fran- 
chise—  Action  to  determine  legal 
existence. 

60.  Reclamation     district  —  Instalment 

paid  on  assessment  without  suit. 

61.  Settlement  of  guardianship  account 

— What  provision  applies. 

62.  Supervisor — Service  as  road  commis- 

sioner— Action  to  recover  compen- 
sation. 

63.  Swamp-lands  —  Action    to    enforce 

assessment. 

64.  Same — Action  to  recover  fund. 

65.  Swamp-land   district — Mandamus   to 

compel  levy  of  tax. 

66.  Taxes  —  Action   to   enforce  —  When 

barred. 

67.  Teacher 's   mandamus  —  To    secure 

restoration. 

ITX  Subdivision  2 — Trespass  on  Real  Prop- 
erty. 


68.  As  to  limitation  of  action  for — In 

general. 

69.  Same — Same  —  Fraudulent    conceal- 

ment— Reasonable  diligence. 

70.  Amended  complaint — Including  other 

lands  —  Statute   of  limitations  is 
not  interrupted. 

71.  Construction  —  "Trespass  upon  real 

property' ' — Meaning  of. 

72.  Depasturing  land — Action  for  dam- 

ages — Limitation. 

73.  Same — Entry  of  cattle. 

74.  Same — Failure  of  owner  to  do  any- 

thing. 

75,76.  Entry    essential  —  Direct    or   inten- 
tional injury. 

?7.  Same  —  Incidental  trespass  without 
entry  —  Arising  from  lawful  act 
done  elsewhere. 

78.  Erecting     embankment  —  Causing 

water  to  permanently  overflow. 

79.  Same — Bulkhead  causing   injury   to 

adjoining  land — Action  to  recover 
damages  for. 

80.  Same — Levee  deflecting  river  —  Ac- 

tion to  recover  damages. 

81.  Same — Subsequent  damages  pending 

trial. 

82,83.  Railroad — Construction  without  con- 
demnation. 

84-  86.  8ame — Common-law  remedies. 


87.  Same — Spur  track — Trespass  to  real 
property. 

88-  90.  Street  improvement  —  Trespass  — 
Limitation  of  action. 

91.  "Trespass  upon  real  property"  — 

Meaning  of. 

IV.  Subdivision  3  —  Taking,  Detaining,  or 
Injuring  Chattels,  Etc. 

92.  Action    for    conversion    of    pledged 

property — Limitation  of  action. 

93.  Action  for  recovery  of  fire-alarm  sys- 

tem— Contract  of  purchase  void — 
Limitation. 

94.  Same — Demand  requisite. 

95-97.  Action  for  unlawfully  taking  or  un- 
lawfully detaining — This  section  is 
applicable. 

98,99.  Action  of  claim  and  delivery  — 
Brought  within  three  years. 

100.  Same — Against  administrator. 

101.  Attachment  —  Maliciously  suing  out 

— Action  for  is  not  governed  by 
this  section. 

102- 104.  Conversion  —  Action  for  is  within 
provisions  of  this  section. 

105.  Same — Demand  and  refusal — Stocks 

deposited  for  safe-keeping. 

106.  Same  —  Misappropriation   of   com- 

munity funds. 

107.  Same — Of  collateral — Action  for. 
108, 109.  Involuntary  trusts — Rule  as  to. 

110.  Maliciously  burning  —  Action  for  — 

When  barred. 

111.  Money  deposited — To  be  kept  until 

demanded. 

112, 113.  Sheriff — Action  on  bond  for  conver- 
sion of  property. 

114.  Same  —  Seizure  of  property  on  at- 

tachment— Action  for  damages  not 
governed  by  this  section. 

115.  Tortious  acquisition — Statute  of  limi- 

tations begins  to  run  when. 

Y.  Subdivision  4 — Fraud  and  Mistake. 

116- 118.  As  to  construction  of  subdivision  4 
— In  general. 

119.  Same — Applies  to  legal  as  well  as 

equitable  actions. 

120.  Same  —  Fraudulent    conveyance    of 

debtor  —  Construing  of  similar 
statute. 

121, 122.  Action  for  relief  on  ground  of  fraud 
or  mistake — May  be  commenced  at 
any  time  within  three  years. 

123.  Same  —  After     statutory     period  — 

Pleading  required  —  Alleging  cir- 
cumstances under  which  fraud  dis- 
covered. 

124.  Same — Same — Failure  to  plead  cir- 

cumstances of  discovery. 

125.  Action  to  compel  stockholders  to  pay 

par  value  of  their  stock — Not  for 
fraud  or  mistake. 
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126.  Action  to  quiet  title — Fraud  on  part     165- 

of  plaintiff. 

127.  Agreement — Trust — Reformation  of. 

128.  Amended  cross-complaint  —  Setting 

up  new  cause  of  action — Barred, 
when. 

129.  — Attaching   creditors — Reformation 

of  trust  agreement — Intervening. 

130.  Bank   —  Fraudulently        obtaining 

money  from — Action  to  recover. 

131.  Constructive  and  actual  notice — Pre- 

sumed from  what. 

132.  Constructive  trust — Land  purchased 

with  money  fraudulently  procured. 

133, 134.  Contract  —  Fraudulent  breach  of  — 
Limitation  of  action. 

135.  Corporation — Liability    of    directors 

.  — Fraud  and  negligence. 

136.  Same  —  Same  —  Fraudulent  issue  of 

stock. 

137.  Same  —  Same  —  Same  —  Means  of 

knowledge. 

138.  Same  —  Same  —  Fraudulent  sale  of     !81- 

capital  stock  —  Action   barred  in 
three  years. 

139.  Same — Same — Misappropriation     of 

funds  of — Action  by  stockholders. 

140.  Deed — Fraud  —  Action  to  set  aside 

for. 

141.  Same  —  Mutual  mistake  —  Action  to     187, 

correct. 

142.  Same — Quieting  title  against  deed. 

143.  Same — Reformation  of  deed. 

144.  Deed  of  trust — Fraudulent  cancela-      1W, 

tion  of — Action  to  annul. 

145.  Same  —  Same  —  An  allegation  that 

complainant    had    no    "  notice    or 
knowledge. ' ' 

146.  Same  —  Same  —  In  suit  brought  in 

opposition  to  trust. 

147.  Divorce — Action    to    set    aside    as 

fraudulent. 

148.  Forgery   of   note — Discovery  within 

two  years. 

149, 150.  Fraud — Action  for  relief  on  ground 
of — Limitation  of  action. 

151, 152.  Same — As  to  fraud  preventing  run- 
ning of  statute. 

153.  Same — Action  against  notary  public 
— For  false  certificate  of  acknowl- 
edgment. 

154- 156.  Same — Action  by  heir  to  set  aside 
deed  for  fraud,  etc. 

157.  Same — Action  by  stockholder  on  be- 

half of  corporation. 

158.  Same — Same — "  Discovery ' '  defined. 

159.  Same — Assignment    of    cause — Mere 

right  to  commence  action. 

160.  Same — Same — On  part  of  plaintiff. 

161- 164.  Same — Bar   of   statute  —  Allegation 
as  to  discovery  of  fraud. 
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67. 

68. 

69. 

71. 
72. 
74. 


75. 

76. 

77. 

78. 

79. 

80. 
83. 

84. 

85. 
86. 

88. 

89. 

91. 

92. 

93. 

94. 

95. 

96. 
97. 
98. 
99. 


200. 
201. 


Same — Same — Diligence  in  discovery 
of  fraud. 

Same — Same — Same — No  duty  to  in- 
quire. 

Same — Same — Reversal  of  action — 
Limitation  of  second  suit. 

Same — Complaint  must  show  what. 

Same— Concealed  fraud — Pleading. 

Same — Same — Concealment  of  pay- 
ment under  oral  contract  for  equal 
division  of  fees — Action  for  relief 
barred,  when. 

Same  —  Diligence  required  in  dis- 
covery of  fraud. 

Same — Discovery  of  fraud — In  gen- 
eral. 

Same  —  Same  —  Insufficient  plea  of 
discovery  of  fraud. 

Same — Same— Sets  statute  in  opera- 
tion. 

Same — Same  —  Rule  not  applicable, 
when. 

Same — Husband  and  wife. 

Same — In  procuring  sale  of  stock — 
Sufficiency  of  complaint  for  relief. 

Same — Instructions  as  to  discovery 
of  fraud. 

Same — Means  of  knowledge. 

Same — Plea  of  statute  of  limitations 
— Proof  of  fraud  when  plea  made. 

Same  —  Relied  on  as  defense  —  No 
affirmative  relief  being  asked. 

Fraudulent  conveyance — As  to  con- 
struction of  provision. 

Same — Creditor  seeking  to  have  set 
aside  —  Cause  of  action  accrues, 
when. 

Same — Purchaser  at  execution  sale — 
Statute  begins  to  run  against  ac- 
tion, when. 

Fraudulent  representation  in  sale  of 
land — Water  short  of  representa- 
tion. 

Same — Same — Promise  on  complaint 
to  furnish  water  next  season  — 
Does  not  toll  statute  of  limitations. 

Fraudulent  issue  of  mining  stock — 
Suit  by  stockholder  for  cancela- 
tion. • 

Irrigation -district  bonds  —  Reforma- 
tion of — Cause  of  action  for. 

Same  —  Assignment  does  not  inter- 
rupt running  of  statute. 

Misappropriation  of  funds  of  cor- 
poration— Action  for  relief. 

Misrepresentation  by  debtor — Not  a 
fraud  in  absence  of  confidential  re- 
lation. 

Mistake  —  Action  for  relief  for  — 
Limitation  of  action. 

Same — A  knowledge  on  part  of  de- 
fendant of  the  mistake  —  Imma- 
terial. 
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202.  Same — Excessive  payment  of  amount 

to  redeem  land  sold  for  taxes — By 
reason  of  mistake  of  auditor. 

203.  Same  —  Partition  deeds  —  Action  to 

compel  conveyance. 

204.  Same — Reformation  of  lease  omitting 

covenant — Action  for  relief  barred, 
when. 

205.  Mortgage — Reformation  of. 

206.  Notice  of  fraud— Transfer  of  stock 

by  promoter — Does  not  constitute. 

207.  Oral    contract — Breach  —  Limitation 

of  action. 

208.  Patent  to  land — Procured  by  fraud — 

Action  to  cancel. 

209.  Same — "Aggrieved  party' '  —  A  re- 

lator. 

210.  Same — Construction. 

211.  Pleading — Requisites  and  sufficiency. 

212.  Same — Pleading  date  of  discovery  of 

fraud  or  mistake — Necessity   for. 

213.  Real  property — Relief  on  ground  of 

fraud — Action  for. 

214.  Reformation  of  deed — Action  for. 

215.  Reformation     of     irrigation-district 

bonds — Cause  of  action  for. 

216.  Reformation  of  mortgage — Leave  to 

file  amended  complaint  asking  for. 

217.  Reformation    of    trust   agreement — 

Discovery  of  mistake  within  three 
years. 

218.  Sheriff — Fraud,   collusion,   and   con- 

spiracy charged. 

219.  Taxes — Second  payment — Action  to 

recover. 

220.  Trust — Action  to  quiet  title — Fraud 

on  part  of  plaintiff. 

221.  Trust  agreement — Reformation  of. 

I.     IN  GENERAL. 

1.  As  to  construction  of  section— -A  strict 
construction. — This  section  of  code  is  to  be 
strictly  construed. — Smith  v.  Irving,  3  Cal. 
Unrep.  121,  22  Pac.  170. 

2.  Same— Action  for  failure  to  perform, 
ao  fraud  or  mistake  charged. — Action  bar- 
red upon  obligation  growing  out  of  failure 
to  perform,  no  fraud  or  mistake  being 
charged,  this  section  (subd.  4)  does  not  ap- 
ply, but  action  is  governed  by  section  337, 
ante. — Rlchter  v.  Union  L.  &  S.  Co.,  129  Cal. 
367,   375,  62  Pac.   39. 


S.  Same — Political  Code,  section  8466  and 
amendment  of  1886  does  not  in  fact,  or  in 
effect,  modify  or  change  provisions  of  this 
section.  The  statute  of  limitations  begins 
to  run  against  right  only  when  cause  of 
action  upon  that  right  has  accrued.  By  act 
of  1880  it  began  to  run  thirty  days  after 
assessment-list  was  filed  with  treasurer, 
and  if  action  was  not  commenced  within 
three  years  thereafter  cause  was  barred,  un- 
der this  subdivision.  Under  the  amend- 
ment, cause  of  action  accrued  twenty  days 
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from  date  of  order  directing  Its  payment. 
Right  of  action  thereafter  existed  for  three 
years,  when  it  was  barred  by  this  section. 
Same  limitation  exists  in  both  cases,  and  it 
is  the  limitation  provided  by  this  section. 
Manifestly  there  has  been  no  amendment 
and  no  attempt  to  amend  this  section. — 
Swamp-Land  Dist.  v.  Glide,  112  Cal.  85,  89, 
44  Pac.  451. 

4.  Action  to  quiet  title — Mistake  In  spell- 
ing name  In  decree  of  distribution. — An  ac- 
tion by  an  administrator  of  a  deceased 
distributee  of  an  estate,  against  an  adverse 
claimant  to  land  distributed  to  his  deced- 
ent, is  merely  an  action  to  quiet  title  to 
the  land  in  question  and  enforce  the  rights 
of  the  distributee  under  the  decree,  and  is 
not  an  action  for  relief  from  a  mistake 
under  the  decree,  and  evidence  of  the  mis- 
spelling: of  the  distributee's  name  in  the 
decree,  constituting  a  latent  ambiguity 
therein,  was  properly  admitted,  without  re- 
gard to  the  time  of  the  discovery  of  the 
mistake,  or  of  the  commencement  of  the 
action. — Taylor  v.  McCowen,  154  Cal.  802,  99 
Pac.  351. 

5.  Mandamus— To  compel  performance  of 
an  act  by  onlcer,  though  special  proceed- 
ing is  governed  by  statute  of  limitations. 
— Barnes  v.  Glide,  117  Cal.  1,  6,  58  Am.  St. 
Rep.  163,  48  Pac.  804.  See  People  ex  rel. 
Byrne  v.  French,  12  Abb.  N.  C.  (N.  Y.)  156; 
People  ex  rel.  Olmsted  v.  Board  of  Super- 
visors, 12  Barb.  (N.  Y.)  446;  Kendall  v. 
United  States,  37  U.  S.  (12  Pet.)  524,  615, 
9  L.  ed.  1181;  Kendall  v.  Stokes,  44  U.  S. 
(3  How.)  87,  100,  11  L.  ed.  606;  Common- 
wealth v.  Dennison,  65  U.  S.  (24  How.)  66, 
97,    16  L.   ed.    717. 

See  par.  16,  this  note. 

6.  Pleading— Bar  must  be  set  up. — Where 
a  board  of  education  proceeded  against  by 
mandamus  to  compel  issuance  of  warrant 
for  claim  duly  audited  and  allowed,  to  be 
able  to  avail  of  bar  of  statute  must  plead 
it;  fact  that  president  and  secretary  of 
board,  who  are  impleaded  with  the  board, 
interpose  such  plea,  will  not  avail  the  board. 
— Barber  v.  Mulford,  117  Cal.  356,  360,  49 
Pac.  206. 

II.    SUBDIVISION  1— LIABILITY  CREATED 

BY  STATUTE. 

As  to  limitation  of  action  on  coupons  and 
bonds  of  Irrigation  districts,  see,  ante,  §  337, 
note  par.  91. 

As  to  limitation  upon  coupons  and  bonds 
of  a  municipal  corporation,  see,  ante,  9  337, 
note  pars.  92,  94. 

7.  As  to  construction  of  section— Sub- 
division 1. — A  cause  of  action  for  the  viola- 
tion of  the  statutory  duty  of  an  auditor 
is  one  for  a  liability  created  by  statute. — 
Calaveras  County  v.  Poe,  167  Cal.  519,  140 
Pac.  23. 

8.  Same— Capital  stock— Foreign  corpor- 
ation—Action to  recover  call   not  governed 
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by  this  section  but  by  section  339,  post.— 
Glenn  v.  Saxton,  68  Cal.  353,  355,  9  Pac.  420. 

9.  Action  against  notary  public— False 
acknowledgment. — An  action  for  damages 
against  a  notary  public  for  a  false  certifi- 
cate of  acknowledgment  is  barred  in  three 
years  from  date  of  acknowledgment,  re- 
gardless of  time  of  Its  discovery. — Peterson 
v.  Title  etc.,  Co.,  85  Cal.  App.  103,  169  Pac. 
239. 

As  to  notion  on  bond  of  notary  public*  see 

pars.  11,  12,   this  note. 

10.  Action  by  depositor  of  bank— Against 
bank. — The  relation  between  a  general  de- 
positor and  the  bank  in  which  the  deposit  is 
made  is  not  a  trust  relation,  but  is  simply 
that  of  debtor  and  creditor,  and  an  action 
by  such  depositor  against  a  bank  for  dam- 
ages for  injury  to  credit  by  refusing  to 
pay  checks  drawn  by  him  is  not  a  fraudu- 
lent violation  of  a  trust  relation  so  as  to 
come  within  the  scope  of  this  section. — 
Smith's  Cash  Store  v.  First  Nat.  Bank,  149 
Cal.  34,  84  Pac.  668. 

An  to  notion  ugalnst  stockholders  of  bank 
to  enforce  personal  liability,  see  pars.  22- 
27,  29,  this  note. 

11.  Action    on   bond  of   notary    public. — 

An  action  upon  the  official  bond  of  a  notary 
public  is  an  action  upon  a  liability  created 
by  statute  with  the  meaning  of  subdivision 
1  of  the  above  section. — Hellwig  v.  Title 
Guaranty  &  Surety  Co.,  39  Cal.  App.  422, 
179  Pac.  222. 

As  to  action  against  notary  public  for 
taking  falae  acknowledgment,  see  par.  9, 
this  note. 

12.  Where  a  complaint  In  an  action  on 
the  bond  of  a  notary  public  shows  on  its 
face  that  the  action  is  barred  by  the  stat- 
ute of  limitations,  the  court  should  sus- 
tain a  demurrer  to  the  same. — Hellwig  v. 
Title  Guaranty  &  Surety  Co.,  89  Cal.  App. 
422,  179  Pac.  222. 

13.  Action   to   recover   penalty   or   flue— 


16.  Same— Secretary's  action  to  recover 
for  service*  rendered  to-  such  board  is 
founded  upon  liability  created  by  statute, 
and  is  governed  by  this  subdivision. — Banks 
v.  Yolo  Co.,  104  Cal.  268,  260,  37  Pac.  900. 

17.  Constructive  trust— Limitation  of  ac- 
tion commences  to  run  when. — In  the  case 
of  a  trustee  of  an  involuntary  or  construc- 
tive trust,  the  statute  of  limitations  com- 
mences to  run  against  the  trustee  as  soon  as 
that  trust  relation  is  created  by  devolution 
of  the  title  of  the  trust  proper  on  him.  No 
disaffirmance  of  the  trust  on  his  part  is 
necessary  to  set  the  statute  in  motion. — 
Earle  v.  Bryant,  12  Cal.  App.  553,  557,  107 
Pac.  1018. 

18.  The  rule  that  the  statute  of  limita- 
tions will  not  commence  to  run  in  favor  of  a 
trustee  against  parties  claiming  to  be  the 
beneficiaries  of  a  trust  until  there  is  a  repu- 
diation of  a  trust  relates  to  voluntary  con- 
tinuing of  express  trusts  and  not  to  those 
which  are  involuntary  or  constructive. — 
Earle  v.  Bryant,  12  Cal.  App.  553,  557,  107 
Pac.  1018. 

19.  Same— Same— Pendency  of  adminis- 
tration does  not  toll  statute. — Pendency  of 
administration  for  more  than  twenty  years 
or  upon  the  estate  of  the  ancestor  of  those 
claiming  to  be  beneficiaries  of  a  construc- 
tive trust,  can  not  be  said  to  toll  the  stat- 
ute as  they  were  entitled  to  the  posses- 
sion of  the  real  estate  of  the  decedent  after 
the  time  for  the  presentation  of  claims 
had  passed  unless  a  sale  of  the  property 
to  pay  the  debts  or  expenses  of  administra- 
tion was  necessary. — Earle  v.  Bryant,  12 
CaL  App.  553,  557,   107   Pac.   1018. 

20.  Same— Land  purchased  with  money 
fraudulently  procured  is  not  governed  by 
subdivision  1  of  above  section,  but  be- 
cause of  the  fraud  entering  into  the  trans- 
action, is  ruled  by  subdivision  4. — Unkel  v. 
Robinson,  163  Cal.  648,   651,  126  Pac.  485. 

See  authorities  cited  in  par.  132,  this  note. 


Liability  created  by  statute.-^n  action   to       ^  »•    Corporation—Note  of.  paid  by  indorse* 

recover    seventy-five    per    cent    of    certain    ^And  *^*r«»<°r.TWhen   the   note   of  a   cor- 

poration  was  paid  by  an  indorser  and  guar- 
antor a   new   obligation   arose   in   favor   of 


fines  imposed  upon  defendant,  is  an  action 
upon  a  liability  imposed  by  statute,  under 
provisions  of  subdivision  1  of  above  sec- 
tion, and  the  limitation  for  commencing  ac- 
tion is  three  years. — People  v.  City  of  San 
Bernardino,  —  Cal.  App.  — ,  190  Pac.  482. 

14.  Bank— Deposit  with  —  Action  to  re- 
cover—Limitation,— as  to,  see  par.  10,  this 
note. 

As  to  certificate  of  deposit,  see,  ante, 
§  337,  note  pars.  77-79. 

15.  Board  of  education— Action  against 
on  claim  duly  audited  by  mandamus  to  com- 
pel Issuance  of  warrant,  is  barred  in  three 
years  from  date  when  duly  audited  and  ap- 
proved.— Barber  v.  Mulford,  117  Cal.  356, 
359,   49  Pac.  206. 

See  par.  5,  this  note. 

As  to  pleading  statute, — see  par.  6,  this 
note. 
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the  latter  and  the  statute  began  to  run  at 
that  time  against  him. — Huey  v.  Patterson, 
37  Cal.  App.   335.   174  Pac.  939. 

22.  Same  —  Stockholder's  liability  for 
debts  of  corporation  is  statutory,  and  right 
of  action  against  them  thereon  Is  barred  In 
three  years  from  date  when  debt  was  con- 
tracted.— Green  v.  Beckman,  59  Cal.  645; 
Moore  v.  Boyd,  74  Cal.  167,  15  Pac.  670; 
Hyman  v.  Coleman,  82  Cal.  650,  653,  16  Am. 
St.  Rep.  178,  23  Pac.  62;  Redington  v.  Corn- 
well,  90  Cal.  49,  57,  27  Pac.  40;  Hunt  v. 
Ward,  99  Cal.  612,  84  Pac.  335  (question  res 
Integra);  Bank  of  San  Luis  Obispo  v.  Pa- 
cific Coast  S.  S.  Co.,  103  Cal.  594,  596,  87  Pac. 
499;  Santa  Rosa  Nat.  Bank  v.  Barnett,  125 
Cal.  407,  409,  58  Pac.  85  (liability  for  stock- 
holders for  over-draft);  Nellis  v.  Pacific 
Bank,  127  Cal.  166,  69  Pac.  330   (liability  of 
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directors  for  money  deposited  with  bank); 
Jones  v.  Goldtree  Bros.  Co.,  142  Cal.  38S, 
384,  77  Pac.  939. 

See  pars.  29,  57,  this  note;  also,  ante,  §  312, 
note  pars.  94-96. 

23.  A  stockholder's  liability  to  creditors 
of  the  corporation,  being:  an  obligation  cre- 
ated by  statute.  Is  limited  to  three  years 
under  the  provisions  of  subdivision  1  of 
above  section  and  of  section  359,  post.  This 
doctrine  has  been  much  discussed  in  this 
state,  but  it  is  too  firmly  established  to  be 
open  to  question. — Newman  v.  NIckell,  — 
Cal.  App.  — ,  194  Pac.  710.  See  Hunt  v. 
Ward,  99  Cal.  612,  37  Am.  St.  Rep.  87,  34 
Pac.  335;  Bank  of  San  Luis  Obispo  v.  Pa- 
cific Coast  S.  S.  Co.,  103  Cal.  594,  37  Pac. 
499;  Wells  v.  Black,  117  Cal.  157,  37  L>.  R.  A. 
619,  59  Am.  St.  Rep.  162,  48  Pac.  1090;  Santa 
Rosa  National  Bank  v.  Barnett,  125  Cal. 
408,  58  Pac.  85;  Jones  v.  Goldtree,  142  Cal. 
383,  77  Pac.  939;  Gardiner  v.  Royer,  167 
Cal.  238,  139  Pac.  76. 

24.  Same  —  Same  —  Contribution  amonf 
stockholders  is  regulated  by  the  same  limi- 
tation.— See  Redington  v.  Cornwell,  90  Cal. 
49,  27  Pac.  40;  Bank  of  San  Luis  Obispo  v. 
Pacific  Coast  S.  S.  Co.,  103  Cal.  594,  596, 
37  Pac.  499. 

25.  Same— Same— Giving;  note  by  corpora- 
tion—Will not  toll  liability  of  stockholders. 
— See  Hyman  v.  Coleman,  82  Cal.  660,  663,  16 
Am.  St.  Rep.  178,  23  Pac.  62;  Redington  v. 
Cornwell,  90  Cal.  49,  27  Pac.  40;  Hunt  v. 
Ward,  99  Cal.  612,  34  Pac.  335;  Bank  of  San 
Luis  Obispo  v.  Pacific  Coast  S.  S.  Co.,  103 
Cal.  594,  598,  37  Pac.  499;  Winona  Wagon 
Co.  v.  Bull,  108  Cal.  1,  5,  40  Pac.  1077;  Santa 
Rosa  Nat.  Bank  v.  Barnett,  125  Cal.  407, 
410,  58  Pac.  86;  Goodall  v.  Jack,  127  Cal. 
258.  59  Pac.  575. 

See  par.  57,  this  note. 

26.  Same  —  Same  —  Not  baaed  upon  pre- 
liminary   Judgment    against    corporation. — 

In  an  action  for  a  personal  injury  against 
a  corporation,  the  liability  of  the  stock- 
holders was  fixed  at  the  time  the  cause  of 
action  against  the  corporation  arose,  and 
the  statute  of  limitations  against  an  action 
to  recover  on  the  stockholder's  liability 
began  to  run;  it  was  not  the  recovery  of 
judgment  against  the  corporation  that  fixed 
the  stockholder's  liability,  it  was  the  acts 
of  commission  or  omission  causing  the  In- 
jury complained  of. — Douglas  v.  Orth,  44 
Cal.  App.  95,  185  Pac  1005,  following  doc- 
trine In  Davidson  v.  Rankin,  34  Cal.  503; 
Mitchell  v.  Beckman,  64  Cal.  117,  28  Pac. 
110;  Hyman  v.  Coleman,  82  Cal.  650,  16  Am. 
St.  Rep.  178,  28  Pac  62;  Miller  v.  Lane,  160 
Cal.  90,  116  Pac.  68. 

27.  Same  —  Same  —  Same  —  Appeal  from 
Jndarment  against  corporation  —  Does  not 
suspend  running;  of  limitation  in  favor  of  a 
stockholder  in  an  action  against  him  to  en- 
force his  liability  as  such. — Douglas  v. 
Orth,  44  Cal.  App.  95,  186  Pac.  1005,  apply- 
ing  doctrine  in   Stilphen  v.  Ware,   45   Cal. 


110;  Hyman  v.  Coleman  82  Cal.  650,  16  Am. 
St.  Rep.  178,  28  Pac.  62;  Union  Trust  Co.  v. 
Journeay,   29  Cal.  App.   502,   156  Pac.   999. 

28.  Same— Subscription  to  stock— Foreign 
corporation  —  Action    to    enforce    call. — See 

par.  8,  this  note. 

29.  Depoalt  with  bank— Action  to  recover 
against  stockholders  for,  is  limited  to  three 
years  from  date  of  deposit. — Wells  v.  Black, 
117  Cal.  157,  59  Am.  St.  Rep.  162,  37  L>.  R.  A. 
619,  48  Pac.  1090;  Nellls  v.  Pacific  Bank,  127 
Cal.  166,  167,   59  Pac.  830. 

As  to  action  to  recover  from  the  bank,  see 

par.  10,  this  note. 

30.  District  attorney— 'Action  for  coramU- 
alon  on  moneys  collected  and  debts  recov- 
ered for  county  Is  "an  action  upon  liability 
created  by  statute  other  than  penalty  or 
forfeiture,"  and  is  not  barred  until  expira- 
tion of  three  years. — Higby  v.  Calaveras 
Co.,  18  Cal.  176. 

31.  Inheritance-tax— Under  act  as  It  was 
In  1002. — The  statute  of  limitations  was  ap- 
plicable to  the  liability  of  the  executor  for 
the  tax  under  the  inheritance-tax  act  as  it 
was  in  1902,  as  a  liability  created  by  stat- 
ute.— Chambers  v.  Gallagher,  177  Cal.  704, 
171  Pac.  704. 

As  to  limitation  of  action  to  recover  taxes 
generally,  see,  post,  9  339,  note  pars.  191- 
194. 

32.  A  right  of  action  under  the  act  of 
1905,  to  enforce  the  state's  lien  for  taxes 
claimed  under  that  act  against  the  donees 
of  property  subject  to  tax  under  the  in- 
heritance-tax act  of  1903,  accrued  on  the 
death  of  the  donor  and  is  subject  to  the 
three-year  period  under  subdivision  1,  of 
section  338. — Chambers  v.  Gibson,  178  Cal. 
416,  173  Pac.  752. 

33.  Same  Commencement  of  period  of 
limitation. — The  statute  began  to  run  upon 
the  expiration  of  thirty  days  from  the  final 
settlement  of  the  estate,  at  the  very  latest. 
— Chambers  v.  Gallagher,  177  Cal.  704,  171 
Pac.  931. 

84.  Innkeeper— Insurer  of  property— Ac- 
tion against  as,  brought  by  guest,  is  not 
governed  by  provisions  of  this  subdivision, 
or  section,  but  by  section  389,  subdivision  1, 
post. — Churchill  v.  Pacific  Impr.  Co.,  96  Cal. 
490,  492,  31  Pac.  560. 

35.  Innkeeper's  liability  as  insurer  of 
goods  and  property  of  his  guests,  declared 
by  section  1859  of  the  Civil  Code,  is  not 
liability  created  by  statute  within  meaning 
of  this  subdivision.  The  rule  as  stated  in 
section  1859  of  the  Civil  Code  is  simply  de- 
claratory of  the  common  law. — Churchill  v. 
Pacific  Impr.  Co.,  96  Cal.  490,  31  Pac.  560. 

36.  Insurance  company— Action  by  on  as- 
signed claim  for  damages   for  causing  Are 

limited  to  two  years  by  above  section. — 
Phoenix  Ins.  Co.  v.  Pacific  Lumber  Co.,  1 
Cal.  App.  156,  81  Pac.  976. 

87.  Lessee  of  personalty  on  contract  of 
sale — Leaving  on  land— Lessor   may   retake 
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possession,  when  the  property  is  not  paid 
for  and  the  land  vacated  by  the  lessee,  at 
any  time  within  three  years  after  the  con- 
dltional  purchaser  took  possession  of  the 
land,  under  subdivision  1  of  above  section. 
— Byron  Jackson  Iron  Works  v.  Hoge,  — 
Cal.  App.  — ,194  Pac.  45. 

88.  Mandamus— Against  board  of  educa- 
tion—To   compel    issuance    of    warrant    for 

claim  duly  audited  and  allowed,  is  barred 
In  three  years  from  time  when  such  right 
of  action  accrues. — Barber  v.  Mulford,  117 
Cal.  356,  359,  49  Pac.  206. 

As  to  pleading;  statute. — See  par.  6,  this 
note. 

39.  Municipal  corporations— Personal  li- 
ability-—Limitation  of  action. — Where  con- 
tractor undertakes  to  make  certain  improve- 
ments, to  be  paid  by  assessment  of  benefits, 
and  supreme  court  decides  that  there  can 
be  no  valid  assessment  of  benefits  levied 
under  ordinance  authorizing:  and  under 
which  improvement  was  made,  if  city  is 
personally  liable  therefor  at  all,  action  to 
recover  therefor  will  be  barred  in  three 
years  after  date  of  such  decision  of  supreme 
court. — Connolly  v.  City  of  San  Francisco,  4 
Cal.  Unrep.  134,  33  Pac.  1109. 

40.  Municipal  taxes— Action  to  recover— 
Bar  of  statute. — Action  to  recover  munici- 
pal taxes  is  action  on  liability  created  by 
statute,  governed  by  this  subdivision,  and 
barred  In  three  years  after  right  of  action 
accrues. — See  Perry  v.  Washburn,  20  Cal. 
318;  People  v.  McCreery,  34  Cal.  432,  454; 
People  v.  Hulbert,  71  Cal.  72,  12  Pac.  43; 
San  Francisco  v.  Liming,  73  Cal.  610,  15  Pac. 
311;  Lewis  v.  Rothchild,  92  Cal.  625,  28  Pac. 
805;  Los  Angeles  Co.  v.  Ballerino,  99  Cal. 
593,  32  Pac.  581,  34  Id.  329;  San  Diego  v. 
Higgins,  115  Cal.  170,  46  Pac.  923  (Temple, 
J.,  dissenting),  distinguishing  Lewis  v. 
Rothchild,  92  Cal.  626;  i^ranga  v.  Rowe,  127 
Cal.  506,  508,  59  Pac.  944  (hearing  in  bank 
denied);  State  v.  Yellow  Jacket  S.  Min.  Co., 
14  Nev.  220,  226;  San  Francisco  v.  Jones, 
10  Sawy.  C.  C.  151,  20  Fed.  188. 

See  par.  219,  this  note. 

41.  Municipal  taxes  levied  and  assessed 
more  than  three  years  before  commence- 
ment of  action  is  barred  by  this  section. — 
Dranga  v.  Rowe,  127  Cal.  506,  508,  59  Pac. 
944. 

42.  Same— Political  Code  sections  3716, 
8717— Not  applicable  to  such  action. — San 
Francisco  v.  Luning,  73  Cal.  610,  612,  15 
Pac.   611. 

48.  Same  —  Same  —  Whether  applicable* 
raised  but  not  decided,  in  City  of  San  Diego 
v.  Higgins,  115  Cal.  170,  176,  46  Pac.  923 
(Temple,  J.,  dissenting,  bases  his  argument 
on  S  3716,  Pol.  Code). 

44.  "We  think  different  limitation  is  pre- 
scribed by  section  3716  of  Political  Code  as 
to  Hens  created  by  title  IX  of  that  code 
from  that  prescribed  anywhere  in  title  II 
of  Code  of  Civil  Procedure." — Lewis  v.  Roth- 
child, 92  Cal.  626,  629,  28  Pac.  805. 


45.  "But  this  language  Is  to  be  read  in 
light  of  facts  of  case." — City  of  San  Diego 
1.  Higgins,  115  Cal.  170,  176,  46 v Pac.  923 
(Temple,  J.,  dissenting). 

46.  Official  bond— Action  against  princi- 
pal  barred  —  Action   against   surety   barred 

also. — Sonoma  County  v.  Hall,  132  Cal.  589, 
62  Pac,  257,  312,  65  Pac.  12,  459.  See  Paige 
v.  Carroll,  61  Cal.  211  (wrongful  seizure  by 
sheriff).  Ind.  Ware  v.  State  ex  rel.  Long, 
74  Ind.  185  (misappropriation  by  auditor). 
Kan.  Ryus  v.  Orukle,  31  Kan.  767,  3  Pac. 
518  (wrongful  levy  by  sheriff);  Com'rs  Gra- 
ham Co.  v.  Van  Slyck,  52  Kan.  622,  627,  35 
Pac.  299  (failure  of  county  clerk  to  pay 
over  fees) ;  Davis  v.  Clark,  58  Kan.  454,  459, 
49  Pac.  665  (administrator's  failure  to  pay 
over  to  successor);  Provident  L.  T.  Co.  v. 
Wolcott,  5  Kan.  App.  473,  47  Pac.  8  (false 
certificate  of  title);  Allen  v.  State,  6  Kan. 
App.  915,  51  Pac.  572  (county  clerk  drawing 
warrant  in  excess  of  amount  allowed  by 
commissioners).  Ohio.  State  v.  Conway,  18 
Ohio  234  (misfeasance);  State  v.  Blake,  2 
Ohio  St.  147;  Mount  v.  Lakeman,  21  Ohio 
St.  643.  Wash.  Spokane  Co.  v.  Prescott,  19 
Wash.  418,  67  Am.  St.  Rep.  733,  63  Pac.  661 
(failure  of  county  treasurer  to  pay  over  to 
successor). 

As  to  actions  on  official  bonds,  see,  ante, 
9  337,  note  pars.  174-189. 

47.  Same  — As  to  where  bond  la  mere 
guarantee  that  officer  will  faithfully  dis- 
charge his  duties,  and  is  like  any  other 
guarantee. — See,  ante,  §  337,  note  pars.  15, 
16. 

48.  Action  is  on  statutory  liability  only. 
— Sonoma  County  v.  Hall,  132  Cal.  589,  62 
Pac.  312,  257,  65  Pac.  12,  459. 

49.  "Complaint  shows  that  all  warrants 
were  paid  by  treasurer  during  his  said 
term  of  office,  and  within  three  years  next 
preceding  commencement  of  action,  and,  as 
above  shown,  action  is  upon  written  con- 
tract, and  not  upon  penai  statute." — Ven- 
tura County  v.  Clay,  114  Cal.  242,  245,  246 
Pac.  9. 

50.  In  above  case  court  only  meant  that 
for  purposes  of  case  the  undertaking  was 
written  contract  as  to  Its  covenants.  It 
did  not  hold  that  cause  of  action  was  the 
bond,  and  not  the  misfeasance  of  treasurer. 
— Sonoma  County  v.  Hall,  132  Cal.  589,  697, 
62  Pac.  257,  312,  65  Pac.  12,  469. 

51.  Same — Auditor's  bond— Action  on  for 
license-money  received  from  license- tax 
collector  and  not  accounted  for,  he  is  liable 
for  moneys  had  and  received,  and  his  liabil- 
ity is  barred  in  two  years  under  this  sub- 
division.— San  Luis  Obispo  Co.  v.  Farnum, 
108  Cal.  562,  665,  566,  41  Pac.  446.  See  Best 
v.  Johnson,  78  Cal.  217,  12  Am.  St.  Rep.  41, 
3  L.  R.  A.  168,  20  Pac.  415  (cited  as  conclu- 
sive of  above  question);  People  v.  Pennock, 
60  N.  Y.  421,  426. 

See,  ante,  9  337,  note  par.  181. 

As  to  official  bonds,  see,  ante,  9  337,  not.» 
pars.  174-189. 
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62.  Same  — .  Immigration  commissioner's 
bond— Action  to  recover  fee*  unlawfully 
retained  by  commissioners  accrues  at  ex- 
piration of  term  of  office,  without  any  de- 
mand being:  made  therefor,  and  is  barred 
after  lapse  of  three  years. — People  ex  rel. 
Dunn  v.  Van  Ness,  76  Cal.  121,  18  Pac.  139. 
See  San  Francisco  v.  Heynemann,  71  Cal. 
153,  11   Pac.  870. 

See,  ante,  5  337,  note  par.  182. 


68.  Same— Same— Demand  by  controller 
for  accounting  of  commissioner,  under  sec- 
tion 487  of  Political  Code,  does  not  create 
new  cause  of  action  or  toll  the  statute.— 
People  ex  rel.  Dunn  v.  Melone,  73  Cal.  674, 
15  Pac.  294;  People  ex  rel.  Dunn  v.  Van 
Ness,  76  Cal.  121,  18  Pac.  139. 

54.  Same  —  Recorder's  bond  —  Non-pay- 
ment of  fees,  action  to  recover  is  on  liabil- 
ity created  by  statute  and  barred  in  three 
years. — Sonoma  County  v.  Hall,  132  Cal.  589, 

62  Pac.  267,  312,  65  Pac.  12,  459.  See  Higrby 
v.  Calaveras  Co.,  18  Cal.  176,  180;  People  ex 
rel.  Dunn  v.  Van  Ness,  76  Cal.  121,  124,  18 
Pac.  139;  Com'rs  Graham  Co.  v.  Van  Slyck, 
52  Kan.  622,  627,  36  Pac.  299;  Davis  v.  Clark, 
58  Kan.  454,  459,  49  Pac.  665. 

See,  ante,  9  337,  note  par.  183. 

55.  Same— Treasurer'*  bond  —  Action  to 
recover  moneys  deposited  with  bank  that 
failed — Limitation  begins  to  run  from  date 
when  the  loss  becomes  known  to  county. — 
San  Diego  County  v.  Dauer,  131  Cal.  199,  203, 

63  Pac.  338,  distinguishing  People  v.  Van 
Ness,  79  Cal.  84,  12  Am.  St.  Rep.  134,  21  Pac. 
554;  Mason  v.  Luce,  116  Cal.  232,  48  Pac. 
72. 

See,  ante,  8  337,  note  par.  189. 


5*.  Same— Same— Failure  to  pay  over  at 
end  of  term  moneys  thus  lost  by  failure  of 
bank  with  which  deposited  does  not  create 
new  cause  of  action  In  favor  of  county. — 
San  Diegro  County  v.  Dauer,  131  Cal.  199, 
203,   63  Pac.  338. 

See,  ante,  $337,  note  par.  187,  188. 

57.  Overdraft — Of  corporation— Liability 
of  stockholders  therefor  is  limited  to  three 
years  after  date  of  such  overdraft;  subse- 
quent giving  of  promissory  note  covering: 
such  overdraft  can  not  toll  statute  as  to 
stockholder's  liability  therefor. — Santa  Rosa 
Nat.  Bank  v.  Barnett,  125  Cal.  407,  410,  68 
Pac.   86. 

See  pars.  22  et  seq,  25,  this  note;  also, 
ante,  5  312,  note  pars.  94-96. 

58.  Quo  warranto—  Usurpation  of  fran- 
chise—Action  to  determine  legal  existence 
of  corporation  not  subject  to  bar  of  statute 
of  limitations,  because  continued  use  of 
franchise  without  rlgrht  is  continuously  re- 
newed usurpation  on  which  new  cause  of 
action  arises  each  day. — People  ex  rel.  At- 
torney-General v.  Stanford,  77  Cal.  860,  378, 
2  L.  R.  A.  92,  18  Pac.  85,  19  Pac.  693. 

59.  If  proceeding;  were  simply  one  In 
-which  forfeiture  were  sought  by  reason  of 
misuse  or  nonuse  of  its  powers  by  corpora - 
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tion,  statute  of  limitations  might  be  pleaded 
in  bar. — People  ex  rel.  Attorney-General  v. 
Stanford,  77  Cal.  360,  377,  2  L.  R.  A.  92,  18 
Pac.  85,  19  Pac.  693. 

See,  post,  9  346  and  note. 

•0.  Reclamation  district— Instalment  paid 
on  assessment  without  suit  after  default 
estops  defendant  to  contend  statute  of  limi- 
tations commenced  to  run  on  balance  from 
date  of  default. — Reclamation  Dist.  v.  Hall, 
131  Cal.  662,  63  Pac.  1000. 

61.  Settlement  of  gruardlanshlp  accounts 
—Want  provision  applies. — If  any  statute 
constitutes  a  bar  to  an  action  by  a  ward 
after  attaining:  his  majority,  to  compel  set- 
tlement of  gruardlanshlp  accounts,  it  is  sec- 
tion 343,  post,  and  not  this  section.  (Beatty, 
C.  J.,  and  Henshaw,  J.,  dis.) — Cook  v.  Ceas, 
147  Cal.  619,  82  Pac.  370. 

62.  Supervisor— Service*  as  road  commis- 
sioner—Action   to   recover   compensation    is 

not  governed  by  this  section  of  statute  of 
limitations  but  by  section  41  of  the  County 
Government  Act  [now  Pol.  C,  §  4076]. — Nel- 
son v.  Merced  Co.,  122  Cal.  644,  55  Pac.  421. 

631.  Swamp-lands— Action  to  enforce  as- 
sessment barred  in  three  years  from  date 
when  cause  of  action  accrues. — People  v. 
Hulbert,  71  Cal.  72,  12  Pac.  43. 

See  pars.   40-45,   this  note. 

64.  Same— Action  to  recover  fund  is  not 

founded  upon  liability  created  by  statute 
and  is  not  subject  to  limitation  provided  by 
this  section;  it  is  based  upon  contract  be- 
tween state  and  purchaser  who  has  re- 
claimed, and  is  subject  to  limitation  pro- 
vided In  section  337,  ante. — Miller  v.  Batz, 
131  Cal.  402,  63  Pac.  680. 

65.  Swamp-land  district  —  Mandamus  to 
compel  levy  of  tax  to  pay  warrants  issued 
more  than  fourteen  years  before  commence- 
ment of  proceedings  is  barred  by  statute  of 
limitations. — Barnes  v.  Glide,  117  Cal.  1,  6, 
59  Am.  St.  Rep.  153,  48  Pac.  804. 

66.  Taxes  —  Action  to  enforce  —  When 
harred.— An  to  generally, — see  pars.  40-45, 
219,  this  note. 

67.  Teacher's  mandamus— To  secure  res- 
toration to  position  of  vice-principal,  from 
which  summarily  removed.  Is  a  right  cre- 
ated solely  by  section  1793,  post,  and  barred 
after  three  years  by  this  subdivision  of 
above  section. — Harby  v.  Board  of  Educa- 
tion, 2  Cal.  App.  418,  83  Pac.  1081. 

III.    SUBDIVISION  2— TRESPASS  ON  REAL 

PROPERTY. 

68.  As  to  limitation  of  action  for  — In 
general. — Trespass  upon  realty  action  must 
be  brought  within  three  years  after  ac- 
crual of  action.— William  v.  Southern  Pac. 
Co.,  150  Cal.  652,  89  Pac.  599. 

As  to  amendment  of  complaint  Including; 
other  lands  and  effect*  see  par.  70,  this 
note. 

60.  Same— Same— Fradulent  concealment 
—Reasonable  diligence. — Mere  ignorance  of 


8338 


LIMITATION   OF   ACTIONS — THREE- YEAR   PERIOD. 


tPt.  n, 


the  existence  of  the  injury  complained  of, 
or  the  facts  constituting  it,  or  the  identity 
of  the  person  committing  it,  will  not  pre- 
vent the  running  of  the  statute,  unless 
such  ignorance  is  due  to  the  fraudulent 
concealment  of  such  existence,  facts,  or 
identity,  by  the  party  responsible  therefor, 
in  which  case  discovery,  or  possible  dis- 
covery with  reasonable  diligence,  starts  the 
statute  running. — Lightner  Min.  Co.  v.  Lane, 
161  Cal.  695,  128  Pac.  771. 

Aa  to  necessity  for  diligence  1m  discov- 
ering fraud,  see  pars.  165-167,  this  note. 

70.  Amended  complaint— Including  other 
land*— Statute  of  limitations  la  not  Inter- 
rupted by  filing  of  complaint  as  to  lands 
not  included  in  original  complaint,  and  if 
bar  of  statute  has  supervened  before  filing 
of  amended  complaint,  action  is  barred  as 
to  such  other  lands. — Atkinson  v.  Amador 
&  S.  C.  Co.,  53  Cal.  102,  105. 

71.  Construction  —  "Trespass  upon  real 
property"— Meaning  of. — See  pars.  1,  91,  this 
note. 

72.  Depasturing  land— Action  for  dam- 
ages—  Limitation  of  action  is  any  time 
within  three  years  from  date  of  injury  com- 
plained of. — Triscony  v.*  Brandenstein,  66 
Cal.  514,  6  Pac.  384;  Zumwalt  v.  Dickey,  92 
Cal.  156,  158,  28  Pac.  212. 

73.  Same — Entry  by  cattle  belonging  to 
defendant,  he  is  responsible  for  trespass. 
Statute,  which  gives  remedy  by  process  in 
rem  against  cattle  themselves,  does  not 
take  away  remedy  to  recover  damages  from 
their  owner  for  wrongs  done  by  cattle 
where  they  were  not  distrained  damage 
feasant. — Triscony  v.  Brandenstein,  66  Cal. 
514,  516,  6  Pac.  384. 

74.  Same  — Failure  of  proprietor  to  do 
anything  in  connection  with  land  which  he 
is  by  statute  required  to  do,  it  can  probably 
be  availed  of  as  defense  to  action  under 
provision  of  section  433,  post. — Triscony  v. 
Brandenstein,  66  Cal.  514,  517,  6  Pac.  384. 

75.  Entry  essential— Direct  or  Intentional 
Injury. — The  three-years'  period  of  limita- 
tion for  an  action  for  trespass  upon  real 
property  provided  by  subdivision  2  of  above 
section,  applies  only  where  there  Is  some 
entry  upon  the  premises  of  the  plaintiff  or 
direct  or  intentional  Injury  thereto,  amount- 
ing to  a  trespass  thereon,  and  does  not  ap- 
ply to  actions  in  which  the  injury  caused 
to  the  plaintiff '8  real  property  is  conse- 
quential only  and  arises  from  some  lawful 
act  of  the  defendant  not  done  upon  the 
plaintiff's  property,  but  committed  else- 
where, and  causing,  as  a  consequence  there- 
of, some  injury  to  such  property  not  arising 
from  an  entry  thereon  by  the  defendant  or 
his  agencies,  since  subdivision  1  of  section 
339,  post,  providing  a  two-year  limitation, 
is  applicable  to  such  class  of  actions. — Pot- 
ter v.  City  of  Los  Angeles,  182  Cal.  815, 
189  Pac.  105,  following  doctrine  in  Hicks  v. 
Drew,  117  Cal.  306,  49  Pac.  189;  Daneri  v. 
Southern  Cal.   R.  Co.,   122   Cal.   507,  55   Pac. 


243;  Crim  v.  San  Francisco,  162  Cal.  279,  92 
Pac.  640. 

76.  A  similar  doctrine  prevails  in  other 
states  having  the  same  or  similar  provisions 
regarding  the  limitation  of  actions. — See 
Ala.  Roundtree  v.  Brantley,  34  Ala.  554,  73 
Am.  Dec.  470;  Eagle  &  Phoenix  Mfg.  Co.  v. 
Gibson,  62  Ala.  369.  Conn.  Piatt  Bros.  & 
Co.  v.  City  of  Waterbury,  80  Conn.  184,  125 
Am.  St.  Rep.  Ill,  67  Atl.  508.  Wash.  Denney 
v.  City  of  Everett,  46  Wash.  342,  123  Am.  St. 
Rep.  934,  89  Pac.  934;  Welch  v.  Seattle  & 
M.  R.  Co.,  56  Wash.  97,  26  L.  R.  A.  (N.  S.) 
1047,   105   Pac.   166. 

77.  Same  —  Incidental  treapaaa  without 
entry— Arising  from  lawful  act  done  else- 
where, but  resulting  in  injury  to  plaintiff's 
property,  an  action  to  recover  for  the  dam- 
age done  Is  governed  by  another  provision, 
and  limited  to  two  years. — See,  post,  8  339, 
subdivision  1  and  note  par.  113. 

78.  Erecting  embankment  —  Causing 
water  to  permanently  overflow  adjoining 
proprietor's  land, — as  to  action  for  damages 
for,  see  pars.   88-90,   this  note. 

7v.  Same  —  Bulkhead  causing  Injury  to 
adjoining  land— Action  to  recover  damages 

for  is  not  in  nature  of  action  for  trespass 
upon  real  property,  for  which  action  may  be 
commenced  within  three  years,  under  above 
subdivision;  but  In  nature  of  action  on  case 
at  common  law,  to  recover  damages  for  con- 
sequential injuries,  and  governed  by  sec- 
tion 339,  subdivision  1,  post.  —  Hicks  v. 
Drew,  117  Cal.  305,  49  Pac.  189,  commenting 
on  Triscony  v.  Brandenstein,  66  Cal.  514,  6 
Pac.  384;  Zumwalt  v.  Dickey,  92  Cal.  156. 
158,  28  Pac.  212;  distinguishing  Conniff  v. 
San  Francisco,  67  Cal.  45,  63,  7  Pac.  41; 
Daneri  v.  Southern  Cal.  R.  Co.,  122  Cal.  507, 
55  Pac.  243. 

See  par.  88,  this  note. 

80.  Same— Levee  deflecting  river— Action 
to  recover  damages  resulting  from  not  gov- 
erned by  this  subdivision  or  section,  but  by 
section  339,  -subdivision  1,  post. — Daneri  v. 
Southern  Cal.  R.  Co.,  122  Cal.  607,  55  Pac. 
243.  See  De  Baker  v.  Southern  Cal.  R.  Co., 
106  Cal.  257,  46  Am.  St.  Rep.  237,  39  Pac. 
610. 

See  par.  88,  this  note. 

81.  Same— Subaequent  damage*  pending 
trial  of  action  recoverable  without  amended 
complaint. — McLennan  v.  Ohmen,  75  Cal. 
558,  17  Pac.  687;  Hicks  v.  Drew.  117  Cal. 
305,  312,  49  Pac.  189.  See  Morgan  v.  Rey- 
nolds,  1   Mont.   163. 


82.  Railroad— Construction  without  con- 
demnation.—  Action  to  recover  damages 
must  be  brought  within  three  years  from 
date  of  trespass. — Robinson  v.  Southern  Cal. 
R.  Co.,  129  Cal.  8,  61  Pac.  947. 

83.  "It  is  mistaken  construction  of  stat- 
ute to  suppose  that  railroad  corporation  can 
enter  upon  land  and  construct  its  road,  un- 
der sanction  of  law,  before  commencing 
condemnation    proceedings.      When   it   does 
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so  it  becomes  trespasser  as  would  natural 
person  under  like  circumstances,  and  ordi- 
nary common-law  remedies  are  open  to 
owner." — Robinson  v.  Southern  Cal.  R.  Co., 
129  Cal.  8,  11,  61  Pac.  947.  See  Hull  v. 
Chicago,  B.  &  Q.  R.  Co.,  21  Neb.  371,  82 
N.  W.  162;  Ewing  v.  St.  Louis,  72  U.  S. 
(5  Wall.)  413,  18  L.  ed.  657. 

84.  Same— Common-Ian  remedies. — Rem- 
edy of  injunction  to  prevent  entry. — Smith- 
ers  v.  Fitch,  82  Cal.  153,  22  Pac.  935.  See 
Miss.  Cameron  v.  Board  of  Supervisors,  47 
Miss  264.  Neb.  Omaha  &  N.  W.  R.  Co.  v. 
Menk,  4  Neb.  21.  Tex.  Paris  v.  Mason,  37 
Tex.  447.  W.  Va.  Pierpoint  v.  Harrisville, 
9  W.  Va.  215. 

85.  He  may  bring  ejectment. — Robinson 
v.  Southern  Cal.  R.  Co.,  129  Cal.  8,  11,  61 
Pac.  947.  See  Chicago  &  A.  R.  Co.  v.  Smith, 
78  111.  96;  Smith  v.  Chicago  A.  &  8t.  L.  R. 
Co.,  67  111.  191;  Bothe  v.  Dayton  &  M.  R.  Co., 
37  Ohio  St.  147. 

86.  Or  damages  quare  clausam  fregit. — 
Potter  v.  Ames,  43  Cal.  75.  See  Robinson 
v.  Southern  Cal.  R.  Co.,  129  Cal.  8,  11,  61 
Pac.  947. 

87.  Same— Spur  track— Trespass  to  real 
property. — Where  a  railroad  company  con- 
veyed land  across  which  it  had  long  main- 
tained a  spur  track,  an  action  for  damages 
for  trespass  based  on  the  subsequent  use  of 
such  track  is  barred  in  three  years  from 
the  date  of  the  conveyance. — Southern  Pa- 
ct flc  Co.  v.  Los  Angeles  Mill  Co.,  117  Cal. 
395,   170  Pac.  829. 


88.  Street  Improvement — Trespass — Limi- 
tation of  action.  —  Erecting  embankment 
across  natural  watercourse  in  such  manner 
as  to  obstruct  natural  flow  of  water,  thereby 
causing  it  to  permanently  overflow  lands  of 
adjoining  proprietor,  is  trespass,  and  no 
other  way  of  compensation  being  provided, 
action  for  damages  may  be  maintained  at 
any  time  within  three  years. — Conniff  v.  San 
Francisco,  67  Cal.  45,  53,  7  Pac.  41. 

See  pars.  79-81,  this  note. 

89.  In  such  case  trespass  is  continuing 
one,  and  new  cause  of  action  arises  every 
day. — Conniff  v.  San  Francisco,  supra  (de- 
clared but  not  decided).  See  Bonner  v. 
Welborn,  7  Ga.  296,  327;  Phinizy  v.  Augusta, 
47  Ga.  260,  266. 

90.  It  is  only  in  cases  where  permanent 
flooding  amount  to  "taking"  that  above  doc- 
trine will  be  applied.— Hicks  v.  Drew,  117 
Cal.  305,  311,  49  Pac.  189.  See  Eaton  v.  Bos- 
ton, C.  &  M.  R.,  51  N.  H.  504,  12  Am.  Rep. 
147;  Pumpelly  v.  Green  Bay  &  M.  C.  Co.,  80 
U  S  (13  Wall.)  166,  20  L.  ed.  557;  Trans- 
portation Co.  v.  Chicago,  99  U.  S.  635,  642, 
25  Lu  ed.  336. 

91.  "Trespass  upon  *eal  property"  — 
Meaning  of.— "While  in  this  state  all  dis- 
tinctions between  common-law  actions  are 
abolished  as  relating  to  procedure,  yet  it 
is  plain  that  we  are  bound  to  consult  com- 
mon   law,    and   classifications    of    common  - 


law  actions,  for  proper  determination  as  to 
what  law-making  power  of  this  state  had 
in  mind  when  using  phrase,  'trespass  upon 
real  property/  It  appears  that  courts  of 
England  often  experienced  difficulty  in  de- 
termining whether  trespass  or  case  was 
true  remedy  to  be  pursued.  This  same  dif- 
ficulty often  arises  In  this  state,  when  stat- 
ute of  limitations  is  invoked.  .  .  .  One  of 
best  tests  by  which  to  distinguish  trespass 
is  found  in  answer  to  question:  When  was 
damage  done?  If  damage  does  not  come 
directly  from  act,  but  is  simply  an  after- 
result  from  act,  it  is  essentially  conse- 
quential, and  no  trespass." — Hicks  v.  Drew, 
117  Cal.  305,  308,  309,  49  Pac.  189.  See  Per- 
rine  v.  Bergen,  14  N.  J.  L.  (2  Gr.)  355,  27 
Am.  Dec.  63,  1  Chltt.  PL  142;  Gould  on 
Waters,  §  210,  p.  405. 
See  par.  1,  this  note. 

IV.    SUBDIVISION  3— TAKING,  DETAIN- 
ING, AND  INJURING,  CHATTELS,  ETC. 

92.  Action  for  conversion  of  pledged 
property— Limitation  of  action. — This  sec- 
tion is  construed  as  fixing  the  period  of 
limitation  of  action  for  damages  for  the 
conversion  of  pledged  property,  and  for  an 
excess  in  value  of  such  property  over  the 
amount  of  the  debt,  and  when  the  com- 
plaint was  filed  more  than  three  years  after 
the  making  of  the  transfer  It  Is  held  to  be 
barred  hereby. — Bell  v.  Bank  of  California. 
153  Cal.  242,  94  Pac.  889. 

93.  Action  for  recovery  of  fire-alarm  sys- 
tem —  Contract  of  purchase  void  —  Limita- 
tion.— An  action  to  recover  a  fire-alarm 
system  Installed  in  a  city  under  a  contract 
which  is  void,  is  limited  by  provisions  of 
subdivision  3  of  above  section,  and  must 
be  commenced  within  the  three-year  period 
prescribed  by  above  section;  consequently, 
when  the  fire-alarm  system  was  installed 
in  1907,  a  demand  made  In  May,  1911,  and 
suit  commenced  in  August,  1915,  the  right 
of  action  was  barred.  —  Gamewell  Fire 
Alarm  Telegraph  Co.  v.  City  of  Los  Angeles, 
—  Cal.  App.  — ,  187  Pac.  163. 

94.  Same  —  Demand     requisite,     assumed 
but  not  decided,  before  bringing  an  action, 
and  that  there  was  no  such  participation  in 
an  attempted  fraud  upon  the  city  as  would 
bar  the  plaintiff  corporation   from  any   re- 
covery,   we    are    satisfied    that    there    was 
shown  such  a  delay  in  making  demand  and 
commencing  suit  as  to  justify  the  finding  of 
the  court  of  such  laches,  and  that  the  stat- 
ute of  limitations  had  run  before  suit  was 
begun,   within   the   rule,   followed  and    rec- 
ognized in  many  cases,  that  where  a  right 
has  fully  accrued  except  for  some  demand 
to  be  made  as  a  condition  precedent  to  le- 
gal relief,  which   the  claimant  can  at  any 
time  make,   if  he  so  chooses,   the  cause   of 
action  has  accrued  for  the  purpose  of  set- 
ting  the    statute   of   limitations   running. — 
Gamewell  Fire  Alarm  Telegraph  Co.  v.  City 
of  Los  Angeles,  —  Cal.  App.  — ,  187  Pac.  163. 
See  Barnes  v.  Glide,   117  Cal.   1,   69  Am.  St. 
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Rep.  158,  48  Pac.  804;  San  Luis  Obispo  v. 
Gage,  189  Cal.  898.  73  Pac.  174;  Union  Sav. 
Bank  of  San  Jose  v.  Letter,  146  Cal.  696, 
79  Pac.  441;  Harrigan  V;  Home  Life  Co., 
128  Cal.  531,  548,  58  Pac.  180,  61  Pac.  99; 
Whitman  v.  Board  of  Police  Commissioners, 
19  Cal.  App.  229,  126  Pac.  265;  Palmer  v. 
Palmer,  36  Mich.  487,  24  Am.  Rep.  605. 

86.  Action  for  unlawfully  taking  or  un- 
lawfully detaining— TkU  section  is  applica- 
ble to  all  cases  "of  unlawful  taking  or 
detaining  of  personal  property,"  whatever 
may  be  the  form  of  the  action,  and  it 
makes  no  difference  that  the  plaintiff  seeks 
an  accounting  to  determine  the  value  of 
the  property  transferred. — Bell  v.  Bank  of 
California,    153   Cal.   242,   94   Pac.    889. 

96.  Action  for  may  be  brought  at  any 
time  within  three  years.  —  McCusker  v. 
Walker,  77  Cal.  208,   212,  19  Pac.  382. 

See  par.  114,  this  note. 

97.  Where  property  came  into  the  pos- 
session of  a  warehouse  man  in  December, 
1912,  demand  for  which  was  made  in  1913 
and  1914,  a  suit  commenced  on  April  24, 
1917,  is  barred  by  the  provisions  of  sub- 
division 3  of  above  section. — Credit  Guide 
Co.  v.  Fidelity  Storage  &  Moving  Co.,  —  Cal. 
App.  — ,  190  Pac.  827. 

88.  Action  of  claim  and  delivery  — 
Brought  within  three  years  after  conver- 
sion by  bailee  and  tender  and  demand  of 
return  of  property  is  in  time. — Latta  v. 
Tutton,  122  Cal.  279,  284,  64  Pac.  844. 

99.  Refusal  to  surrender  property  on  ten- 
der and  demand  is  wrongful  conversion.— 
Latta  v.  Tutton,  122  Cal.  279,  283,  54  Pac. 
844.  See  Loughborough  v.  McNevin,  74  Cal. 
250,  5  Am.  St.  Rep.  435,  14  Pac.  369,  15  Pac. 
773. 

See  pars.  96,  102,  107,  111-113,  115,  this 
note;  also  Kerr's  Cyc.  Civ.  Code,  2d  ed„ 
§  2910  and  note. 

100.  Same  —  Against     administrator.  —  A 

claim  and  delivery  action  to  recover  cer- 
tain articles  of  jewelry  alleged  to  belong 
to  the  estate  of  plaintiff's  intestate  which 
defendant  is  alleged  to  have  wrongfully 
taken  after  the  death  of  the  decedent  is 
barred  under  this  subdivision,  although  no 
administration  was  ever  had  upon  deced- 
ent's estate  until  more  than  sixteen  years 
thereafter. — Sullivan  v.  Gillon,  26  Cal.  App. 
421,  147  Pac.  215. 

101.  Attachment— Maliciously  suing  out 
—Action  for  Is  not  governed  by  this  flec- 
tion, and  action  is  barred  in  two  years. — 
See  Sharp  v.  Miller,  54  Cal.  329;  Wood  v. 
Currey,  57  Cal.  208;  Sharp  v.  Miller,  67  Cal. 
431;  Taylor  v.  Bidwell,  65  Cal.  489,  4  Pac. 
491;  McCusker  v.  Walker,  77  Cal.  208,  212, 
19  Pac.  382. 

102.  Conversion  —  Action  for  Is  within 
provisions  of  this  subdivision,  and  may  be 

maintained  at  any  time  within  three  years 
from  date  of  wrongful  act. — Horton  v.  Jack, 
4  Cal.  Unrep.  768,  87  Pac.  652;  Lowe  v.  Oz- 
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mun,  137  Cal.  257,  70  Pac.  87;  Allsopp  v. 
Joshua  Hendy  Machine  Works,  6  Cal.  App. 
228,  284,  90  Pac.  39. 

As  to  action  on  bond  of  sheriff  for  con- 
version of  property,  see  pars.  112,  113,  this 
note. 

103.  A  conversion  is  any  distinct  act  of 
dominion  wrongfully  exercised  over  one's 
property,  in  denial  of  his  right  or  incon- 
sistent therewith. — Horton  v.  Jack,  4  Cal. 
Unrep.  758,  37  Pac.  652.  See  Liptrot  v. 
Holmes,   1   Kelly   (Ga.)   381. 

104.  Where  executrix  conveys  property 
of  estate  in  payment  of  her  individual  li- 
ability, without  order  of  court,  it  is  con- 
version, although  executrix  be  widow  of 
deceased,  sole  heir,  and  property  conveyed 
community  property,  and  party  receiving 
same  will  be  liable  in  suit  for  recovery. — 
Horton  v.  Jack,  4  CaL  Unrep.  768,  37  Pac. 
662. 

105.  Same— Demand  and  refusal— Stock* 
deposited  for  safe-keeping  are  converted 
when  there  is  demand  and  refusal  to  sur- 
render, and  cause  of  action  accrues  there- 
for, and  Is  barred  in  three  years. — Doyle 
v.  Callaghan,  67  Cal.  154,  7  Pac.  418. 

See  par.  Ill,  this  note. 

106.  Same— Misappropriation  of  commu- 
nity funds. — An  action  by  a  father  against 
a  daughter  for  the  recovery  of  the  moth- 
er's savings  appropriated  after  her  death  by 
the  defendant,  brought  within  three  months 
after  discovery  of  such  misappropriation, 
is  not  barred  although  brought  twelve 
years  after  the  actual  appropriation  and 
concealment  which  constitute  the  fraud  re- 
lied upon. — McMurray  v.  Bodwell,  16  Cal. 
App.  578,  117  Pac.  627. 

107.  Same  —  Of     collateral  —  Action     for 

may  be  maintained  at  any  time  within 
three  years  after  demand  and  refusal. — 
Scrivner  v.  Woodward,  139  Cal.  314,  73  Pac. 
863. 

108.  Involuntary  trusts— Rule  as  to. — The 

rule  that  the  statute  of  limitations  does  not 
begin  to  run  in  favor  of  a  trustee  as 
against  his  beneficiary  until  there  has  been 
a  repudiation  of  the  trust,  and  such  re- 
pudiation has  been  made  known  to  the 
cestui  que  trust,  applies  to  express  trusts 
only,  and  the  statute  begins  to  run  at  the 
time  of  repudiation. — Benoist  v.  Benoist. 
178  Cal.   234,  172  Pac.  1109. 

109.  Where,  under  a  written  agreement, 
participated  in  by  the  donor,  plaintiff,  and 
defendant's  father,  as  to  the  disposition  of 
family  portraits,  they  were  given  to  the. 
latter  for  life,  with  remainder  to  his  eldest 
son,  and  failing  the  latter  to  plaintiff,  or 
his  eldest  son,  and  defendant's  father  in 
his  lifetime,  in  violation  of  the  agreement, 
gave  them  to  defendant,  who  thereafter 
claimed  them  as  her  own,  she  became  an 
involuntary  trustee,  and  the  statute  began 
to  run  in  her  favor  on  the  death  of  her 
father,  without  regard  to  whether  plain- 
tiff   had    knowledge    of   the    repudiation    or 


fit.  II,  Ch.  III.] 


FRAUD  AND   MISTAKES. 


§388 


not. — Benoi8t   v.   Benolst,    178   Cal.    234,   172 
Pac.  1109. 

110.  Maliciously  burning  —  Action  for  — 
When  barred. — Action  for  damages  for  ma- 
liciously burning-  building:  and  contents 
thereof,  whether  it  be  considered  action  for 
trespass  upon  real  property  or  injury  to 
personal  property,  is  governed  by  above  sec- 
tion, and  action  is  barred  after  lapse  of 
three  years  from  date  of  injury  complained 
of. — Gale  v.  McDaniel,  72  Cal.  334,  13  Pac. 
871. 

111.  Money  deposited— To  be  kept  until 
demanded  transaction  constitutes  express 
trust,  and  statute  of  limitations  did  not 
commence  to  run  against  action  for  their 
recovery  until  demanded. — Zuck  v.  Culp,  59 
Cal.   142,  148. 

See  par.  106,  this  note;  also,  ante,  9  312, 
note  par.  213;  also,  |  318,  note  par.  197. 

112.  Sheriff— Action  on  bond  for  conver- 
sion of  property  levied  upon  and  sold  under 
attachment  is  governed  by  this  section  and 
limited  -to  three  years  after  date  of  act 
complained  of. — Paige  v.  Carroll,  61  Cal.  211, 
214. 

113.  It  was  claimed  that  neither  this  sec- 
tion nor  section  339,  post,  applied  to  the 
case.  The  court  say:  "It  must  be  admitted 
that  neither  of  them  does  in  terms  limit 
time  within  which  action  may  be  brought 
upon  bond  of  this  description.  Still  it  is 
sufficiently  manifest  that  it  was  the  inten- 
tion of  legislature  to  limit  time  within 
which  action  could  be  commenced  upon  lia- 
bility incurred  by  doing  of  act  In  his  offi- 
cial capacity.  And  liability  relied  upon 
in  this  case  was  precisely  of  that  character. 
This  case,  if  not  within  letter,  appears  to 
be  within  reason  of  rule  which  requires  that 
actions  against  sheriffs  shall  be  commenced 
within  one  of  periods  prescribed  by  sections 
of  the  code  above  cited.  And  provisions  of 
the  code  on  this  subject  'are  to  be  liber- 
ally construed,  with  a  view  to  effect  its 
objects  and  to  promote  justice.' " — Paige  v. 
Carroll,  61  Cal.  211,  214. 

114.  Same— Selsure  of  property  under  at- 
tachment—Action for  damnfen  for  not  gov- 
erned by  this  section,  but  by  section  339, 
subdivision  2,  post. — Paige-  v.  Carroll,  61 
Cal.   211. 

See  par.  96,  this  note. 

115.  Tortious  acquisition— Statute  of  lim- 
itations begin*  to  run  with  possession  and 
is  barred  after  three  years.  Thus,  where 
jewelry  is  deposited  with  another  for  safe- 
keeping and  he  tortiously  converts  it  to  his 
own  use  and  transfers  it  to  another,  stat- 
ute begins  to  run  against  action  as  against 
such  other  at  tirte  he  acquired  possession. 
— Harpending  v.  Meyer,  55  Cal.  556,  561. 

V.    SUBDIVISION  4 — FRAUD  AND 
MISTAKE. 

As  to  limitation  of  action*  by  the  state 
to  eaneel  patents  for  fraud  In  procurement, 

see.   ante,   9  315,   note. 


As  to  period  of  limitations  In  action  to 
quiet  title,  see  $318,  note. 

116.  As  to  construction  of  subdivision  4 
—In  ft-eneral. — The  rule  that  a  cause  of  ac- 
tion for  relief  on  the  ground  of  fraud  or 
mistake  must  be  commenced  within  three 
years  from  the  time  of  discovery  does  not 
apply  to  mere  defenses. — Cox  v.  Schnerr, 
172  Cal.  371,  156  Pac.  509. 

117.'  The  fact  that  the  defendant  was  in 
possession  of  the  property  does  not  change 
the  rule. — Cox  v.  Schneer,  172  Cal.  371,  156 
Pac.  509. 

118.  Where  in  an  action  to  quiet  title 
the  plaintiff  depends  upon  a  purported  deed, 
and  the  defendant  by  way  of  defense  sets 
up  fraud  in  its  procurement,  he  is  not 
barred  from  making  such  defense  because 
of  the  fact  that  by  subdivision  4  of  this 
section,  more  than  three  years  had  expired 
since  the  date  of  the  deed. — Cox  v.  Schnerr, 
172  Cal.  371,  156  Pac.  509. 

119.  Same— Applies  to  leajal  as  well  as 
equitable  actions. — Action  for  "relief"  on 
ground  of  fraud  and  mistake  applies  to 
actions  at  law  as  well  as  to  suits  in  equity. 
— Christensen  v.  Jessen,  5  Cal.  Unrep.  45,  40 
Pac.   747. 

See  par.  1,  this  note;  also,  ante,  5  315  and 
note  par.  18. 

120.  Same  —  Fraudulent  conveyance  of 
debtor— Construing;  statute  similar  to  this 
subdivision  of  above  section,  the  New  York 
court  of  appeals,  in  an  action  to  set  aside 
deed  made  in  fraud  of  creditors,  said:  "It 
is  urged  by  counsel  for  respondents  that 
construction  of  above  clause  is  that  action 
shall  be  deemed  as  accruing  upon  discovery 
of  the  fraud  by  party  aggrieved  thereby, 
whether  his  right  of  action  is  then  perfect 
or  not.  I  think  this  construction  erroneous. 
The  provision  is  not  that  the  cause  shall 
be  deemed  to  accrue  upon  such  discovery, 
but  to  prevent  running  of  statute  it  shall 
not  be  deemed  to  have  accrued  before  such 
discovery;  thereby  providing  class  of  cases 
where  right  of  action  was  perfect,  but  be- 
came barred  by  statute  before  discovery  of 
facts  upon  which  such  right  depended." — 
Gates  v.  Andrews,  37  N.  Y.  657.  97  Am.  Dec. 
764. 

121.  Action  for  relief  on  around  of  fraud 
and  mistake— May  be  commenced  at  any 
time  within  three  years  from  date  on  which 
cause  of  action  accrued;  after  that  time 
action  is  barred. — People  v.  Blankenship.  52 
Cal.  619;  Doyle  v.  Callaghan,  67  Cal.  154, 
156,  7  Pac.  418;  Croghan.  v  Spence,  71  Cal. 
124,  12  Pac.  719;  Gregory  v.  Spieker,  110 
Cal.  150,  153,  42  Pac.  576;  Hunter  v.  Milan. 
133  Cal.  601,  66  Pac.  1079;  City  Savings  Bank 
v.  Enos,  135  Cal.  167,  67  Pac.  52;  Smith  v. 
Martin,  135  Cal.  247,  67  Pac.  779:  City  of 
Eureka  v.  Gates,  137  Cal.  89,  69  Pac.  850. 

122.  Action  founded  on  fraud  or  mistake 
is  barred,  unless  brought  within  three  years 
after  discovery  of  the  facts  constituting  it. 


C.  C.  P.— 30 


465 


•  888 


LIMITATION   OF   ACTIONS— THREE- YEAR   PERIOD, 


IPt.  II, 


— Marston  v.  Kuhland,  151  Cal.  104,  90  Pac. 
188;  People  ex  rel.  Post  v.  Ban  Joaquin 
Agricultural  Assoc,  151  Cal.  807,  91  Pac 
740. 

128.  Same  —  After  statutory  period  — 
Pleading;  required— Alleging*  circumstances 
under    which    fraud,    etc.,    discovered.  —  In 

those  cases  In  which  an  action  for  relief  on 
the  ground  of  fraud  is  brought  after  the  ex- 
piration of  the  statutory  period  of .  three 
years,  the  complaint  must  show:  (1)  When 
the  fraud  was  discovered,  which,  of  course, 
must  be  within  the  three-year  period;  (2) 
why  it  was  not  discovered  sooner;  and  (8) 
the  circumstances  under  which  it  was  dis- 
covered, so  that  the  court  may  determine 
whether  or  not  it  was  in  truth  discovered 
only  wihin  the  three-year  period. — Victor 
Oil  Co.  v.  Drum,  184  Cal.  220,  193  Pac.  248, 
following:  Lady  Washington  Consol.  Co.  v. 
Wood,  113  Cal.  482,  45  Pac.  809. 

As  to   sufficiency  of  complaint,  see   pars. 
170,  171,  181-183,  211,  212,  this  note. 

124.  Same— Same— Failure  to  plead  elr- 
cum stances  of  discovery.  —  In  such  an  ac- 
tion where  the  complaint  alleges  the  date  of 
the  discovery  of  the  fraud  within  three- 
year  period  before  the  filing  of  suit;  and 
as  to  the  reason  why  the  discovery  was  not 
sooner  made,  alleged  the  facts  which  con- 
stituted the  fraud  and  which  showed  the 
fraud  to  be  a  concealed  one,  and  also  that 
the  defendants  concealed  the  facts  from 
the  plaintiff;  this  constitutes  sufficient 
showing  as  to  why  there  was  no  discovery 
sooner.  Where  the  complaint  fails  to  state 
the  circumstances  of  the  discovery  of  the 
fraud,  it  may  well  be  considered  defective 
in  this  respect.  But  where  the  evidence 
makes  it  plain  that  the  circumstances  un- 
der which  it  was  discovered,  was  a  revela- 
tion of  the  facts  by  the  defendant  after  an 
investigation  had  been  set  on  foot  by  the 
then  officers  of  the  plaintiff,  and  did  not  in- 
volve a  knowledge  of  facts  upon  which  the 
plaintiff  could  be  charged  with  a  discovery 
prior  to  the  three-year  statutory  period,  the 
defendants  were  not  misled  by  the  defect 
of  the  complaint,  and  the  situation  Is  there- 
fore one  where  the  pleading  perhaps  is 
technically  lacking,  but  where  there  is  no 
lack  in  the  evidence  and  the  opposite  party 
was  not  misled. — Victor  Oil  Co.  v.  Drum,  184 
Cal.  220,  193  Pac.  243. 

As    to    lnsufllcient    plea    of    discovery    of 
fraud,  see  par.  177,  this  note. 

125.  Action  to  compel  stockholders  to 
p«y  par  value  of  their  stock— Not  for  fraud 
or  mistake. — A  suit  in  equity  by  creditors 
to  compel  stockholders  of  a  corporation  to 
pay  the  par  value  of  their  stock,  is  not  an 
action  for  relief  on  the  ground  of  fraud 
or  mistake,  with  the  meaning  of  subdivision 
4  of  above  section,  and  the  limitation  of 
action  prescribed  by  the  section  does  not 
apply. — Sherman  v.  S.  K.  D.  Oil  Co.,  —  Cal. 
— ,  197  Pac.  799,  804. 


As  to  liability  of  directors  of  corporation 
for  frauds  of  corporation  in  Issue  of  stock 
in  sale  of  capital  stock,  see  pars.  185-138, 
this   section. 

126.  Action  to  quiet  title— Fraud  on  part 
of  plaintiff,  charging  him  as  trustee, — as  to, 
see  par.  220,  this  note. 

127.  Agreement— Trust— Reformation    of, 

to,  see  par.  217,  this  note. 


128.  Amended     cross-complaint  —  Sett  In* 
up  new  cause  of  action— Barred  when. — In  a 

case  in  which  the  original  cross-complaint 
filed  by  defendant  against  the  same  par- 
ties set  up  facts  relating  to  the  sale  in 
support  of  a  claim  that  the  action  taken 
by  the  sheriff  did  not  comply  with  the 
requirements  of  the  statute,  relating  to  at- 
tachments and  executions,  and  was  filed  in 
time,  but  was  abandoned  and  cross-com- 
plaint filed  in  which  it  was  attempted  to 
set  up  a  plea  for  relief  from  fraud;  such 
relief  is  barred  within  three  years  from 
the  discovery  of  the  fraud  under  the 
provisions  of  subdivision  4  of  above  sec- 
tion. The  amended  cross-complaint  not  hav- 
ing been  filed  until  after  the  expiration  of 
four  years  from  the  date  of  the  discovery 
of  the  fraud,  was  barred  by  above  section, 
notwithstanding  the  fact  that  the  original 
cross-complaint  was  filed  in  time. — Spel- 
lancy  v.  Young,  —  Cal.  App.  — ,  186  Pac. 
368. 

129.  Attaching  creditor— Reformation  of 
trust  agreement— Intervening,  entitled  to 
have  reformation,  when. — See  par.  217,  this 
note. 

180.  Bank  —  Fraudulently  obtaining 
money  from— Action   for  recovery   may   be 

commenced  at  any  time  within  three  years 
from  date  of  discovery  of  fraud. — City  Sav- 
ings Bank  v.  Enos,  135  Cal.  167,  67  Pac.  52. 

131.  Constructive  and  actual  notice — Pre- 
sumed from  what. — In  action  where  plain- 
tiff is  seeking  to  set  aside  a  deed  for  fraud 
consisting  in  misrepresentation  as  to  the 
contents  of  the  deed,  he  must  be  deemed  to 
have  had  actual  notice  thereof  where  the 
deed  was  signed  by  him,  and  in  addition 
by  the  recordation  of  the  deed,  he  would 
have  constructive  notice  thereof. — Loeffler 
v.  Wright,  18  Cal.  App.  224,  231,  109  Pac. 
269. 

As  to  means  of  knowledge,  see  par.  185, 
this  note. 

182.  Constructive  trust— Land  purchased 
with  money  fraudulently  procured. — Statute 
of  limitations  is  controlled  by  subdivision 
4  of  above  section  in  an  action  to  have  de- 
clared and  enforced  the  trust  created  by 
law. — Unkel  v.  Robinson,  163  Cal.  648,  651. 
126  Pac.  485,  approving  and  following  Boyd 
v.  Blankman,  29  Cal.  30,  87  Am.  Dec.  146, 
and  Duff  v.  Duff.  71  Cal.  513,  12  Pac.  570. 
See  People  v.  Blankenship,  52  Cal.  619; 
Moore  v.  Moore,  56  Cal.  89,  and  Castro  v. 
Geil,  110  Cal.  292,  52  Am.  St.  Rep.  84,  42 
Pac.  804. 
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133.  Contract  —  Fraudulent  breach  of  — 
Limitation  of  action  for  fraud  in  secretly 
and  clandestinely  breaking:  contract  of  sale 
of  patent  medicine  and  agreement  not  to 
manufacture  it  in  given  place,  does  not  be- 
gin to  run  until  discovery  of  the  fraud. — 
Gregory  v.  Spieker,  110  Cal.  150,  152,  42 
Pac.  576. 

As  to  limitation  of  action  for  breach  of 
oral  contract*  see  par.  207,  this  note. 

134.  "Breach  was  accomplished  under- 
liandedly  by  secret  confederacy  with  an- 
other, and  use  of  his  name  to  cloak 
movements  of  defendant;  and  by  deceit  in- 
ducing: third  persons  to  believe  that  de- 
fendant's product  differed  from  or  wag 
superior  to  that  of  plaintiff;  deception  prac- 
tised on  one  person  to  injury  of  another 
may  be  actionable  fraud  as  to  latter. — 
Gregory  v.  Spieker,  supra,  p.  153.  See 
Blakeslee  v.  Starring,   84  Wis.   538. 

135.  Corporation— Liability  of  directors— 
Fraud  and  negligence. — Action  to  enforce 
personal  liability  of  directors  for  negligence 
is  not  governed  by  this  section  and  sub- 
division, and  must  be  commenced  within 
two  years;  but  where  action  is  to  enforce 
liability  on  ground  of  fraud,  it  Is  governed 
by  this  section  and  subdivision,  and  may 
be  maintained  at  any  time  within  three 
years  of  discovery  of  fraud  complained  of. 
—Fox  v.  Hale  &  N.  S.  Min.  Co.,  108  Cal. 
369,    426,   41  Pac.   328. 

A«  to  action  for  relief  for  misappropria- 
tion of  funds  of  corporation*  see  par.  198, 
this  note. 

136.  Same  —  Same  —  Fraudulent  Issue  of 
atock. — Action  against  board  of  directors 
for  fraudulent  issue  of  stock  of  corpora- 
tion to  themselves  must  be  commenced 
within  three  years  from  date  on  which 
fraud  is  discovered. — Smith  v.  Martin,  135 
Cal.  247,  254,  67  Pac.  779. 

137.  Same  — Same  —  Same  —  Means     of 

knowledge  and  circumstances  such  as  to 
put  a  man  of  ordinary  prudence  on  inquiry, 
— as  to  effect  on  statute,  see  pars.  131,  162- 
164,  this  note. 

See  Kerr's  Cyc  Civ.  Code,  2d  ed.,  {19  and 
note. 

138.  Same  —  Same  —  Fraudulent  sale  of 
capital  stock— Action  barred  In  three  years. 

—  Action  alleging  corporation's  directors 
conspired  to  defraud  plaintiff  by  selling 
him  large  block  of  capital  stock,  levying 
assessment  on  stock  without  necessity,  and 
selling  stock  to  pay  such  assessment,  is 
"barred  in  three  years  from  date  of  such 
fraudulent  acts,  unless  taken  out  of  statute 
by  plea. — See  Marks  v.  Evans,  6  Cal.  Unrep. 
505,  62  Pac.  76. 

139.  Same  —  Same  —  Misappropriation  of 
funds  of— Action  by  stockholders  for  relief, 
— as  to  when  statute  begins  to  run,  see 
par.  198,  this  note. 

140.  Deed— Fraud— Action  to  set  aside  a 

deed    on    the    ground    of    fraud,   alleged    to 


have  been  procured  more  than  three  years 
before  filing  of  action,  must,  to  be  main- 
tainable, set  forth  facts  showing  discovery 
of  fraud  within  three  years  before  com- 
mencing action. — Castro  v.  Geil,  110  Cal. 
292,  52  Am.  St.  Rep.  84,  42  Pac.  804. 
See  pars.  121-124,  this  note. 

141.  Same  — Mutual  mistake  —  Action  to 
correct  can  not  be  maintained  after  lapse 
of  three  years  from  discovery  of  mistake. 
— City  of  Eureka  v.  Gates,  137  Cal.  89,  69 
Pac.  850. 

142.  Same— Quieting   title    against    deed, 

grantee  In  which  is  charged  with  construc- 
tive trust  in  favor  of  grantor,  or  where 
deed  Is  intended  as  mortgage  to  secure 
payment  of  past  and  future  advances,  sec- 
tion is  inapplicable. — De  Leon  is  v.  Hammel, 
1  Cal.  Unrep.  390,  82  Pac.  349. 


143.     Same— Reformation   of  deed, 

generally,  see  par.  214,  this  note. 


-as  to 


144.  Deed  of  trust— Fraudulent  cancela- 
tion of— Action  to  annul  on  ground  of  fraud 
brought  by  assignor  of  note  secured  thereby 
must  be  brought  within  three  years  from 
date  of  such  judgment,  unless  case  is  taken 
out  of  statute  by  proper  allegations. — Wat- 
kins  v.  Bryant,  91  Cal.  492,  603,  27  Pac.  775. 

145.  Same  — Same  — An  allegation  that 
complainant   had  no   "notice  or  knowledge 

either  of  said  suit  or  decree  therein  until 
after  rendition  of  said  decree,"  is  not  suf- 
ficient to  take  case  out  of  statute. — Watkins 
v.  Bryant,   91   Cal.   492,   503,  27  Pac.   776. 

146.  Same— Same— In  suit  brought  In  op- 
position  to  trust  to  set  aside  deed  or  other 
instrument  by  which  created,  and  to  pro- 
cure it  to  be  declared  nullity,  presence  of 
beneficiary  is  not  necessary,  because  he  is 
represented  by  trustee. — Watkins  v.  Bry- 
ant, 91  Cal.  492,  504.  27  Pac.  775.  See  Minn. 
Winslow  v.  Minnesota  &  P.  R.  Co.,  4  Minn. 
313,  77  A/n.  Dec.  519;  Mitchell  v.  Bank  of 
St.  Paul,  7  Minn.  252.  Mo.  Paul  v.  Fulton. 
25  Mo.  156.  N.  Y.  Bank  of  British  North 
America  v.  Suydam,  6  How.  Pr.  379;  Rogers 
v.  Rogers,  3  Paige  Ch.  379.  Fed.  Chew  v. 
Brumagen,  80  U.  S.  497,  20  L.  ed.  663;  Ker- 
rlson  v.  Stewart,  93  U.  S.  165,  23  L.  ed.  843; 
Corcoran  v.  Chesapeake  &  O.  C.  Co.,  94  U.  S. 
741,  744,  24  L.  ed.  190;  Rand  v.  Walker,  117 
U.  S.  340,  344,  29  L.  ed.  907,  6  Sup.  Ct.  Rep. 
769;  Richter  v.  Jerome,  123  U.  S.  233,  246, 
31  L.  ed.  132,  8  Sup.  Ct.  Rep.  106;  Union 
R.  Co.  v.  Dull,  124  U.  S.  173,  31  L.  ed.  417, 
8  Sup.  Ct.  Rep.  433. 

See,  post,  S  369  and  note. 

147.  Divorce  —  Action  to  set  aside  as 
fraudulent,  brought  against  personal  repre- 
sentatives after  death  of  party  must  be 
commenced  within  three  years  from  accrual 
of  cause  of  action, — that  is,  on  discovery  of 
the  fraud  complained  of,  and  In  such  action 
where  court  finds  against  plaintiff  on  ques- 
tion of  fraud,  this  section  and  subdivision 
is  controlling  and  conclusive  upon  right  to 
maintain  action  after  three  years  from  date 
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of  divorce. — Prewett  v.  Dyer,  107  Cal.  154, 
157,  40  Pac.  105. 

148.  Forgery  of  note— -Discovery  within 
two  years  does  not  relieve  from  operation 
of  bar  of  statute,  where  action  is  not  for 
relief  on  ground  of  fraud  or  mistake. — 
Campbell  v.  Campbell,  133  Cal.  33,  65  Pac 
134. 

149.  Fraud— Action  for  relief  on  ground 
of— Limitation  of  action* — as  to,  see  pars. 
170,  171,  this  note. 

150.  Action  for  relief  on  ground  of  fraud 
brought  within  two  years  after  the  commis- 
sion of  the  fraud  is  not  barred. — Estudillo 
v.  Security  Loan  &  T.  Co.,  149  Cal..  556,  565, 
87  Pac.  19. 

151.  Same— Ai  to  fraud  preventing  run- 
ning of  statute. — An  action  for  the  rescis- 
sion of  a  contract  on  the  ground  of  fraud 
was  "either  an  action  for  relief  on  the 
ground  of  fraud,  and  therefore  barred  within 
three  years  from  the  time  the  action  was 
begun  against  him,  as  provided- in  section 
338,  or  an  action  for  relief  not  otherwise 
provided  for  in  the  code,  and  therefore 
barred  within  four  years  after  the  cause 
of  action  accrued  as  provided  in  section 
343." — Matteson  v.  Wagoner,  147  Cal.  745, 
81  Pac.  436. 

As  to  the  application  of  the  statute  as  be- 
tween trustee  and  beneficiary  of  express 
trust,  see  notes  3  Ann.  Cas.  200;  13  Ann. 
Cas.    1163. 

As  to  fraud  at  law  as  preventing  the  op- 
eration of  the  statute,  see  note  60  Am.  Dec. 
511. 

As  to  the  application  of  the  statute  on  the 
doctrine  of  laches  In  an  action  for  doner, 
see  note  11  Ann.  Cas.  411. 

152.  An  action  to  establish  in  favor  of 
the  plaintiffs  a  trust  in  certain  real  prop- 
erty on  the  ground  of  fraud  is  governed  by 
subdivision  4  of  above  section,  under  which 
an  action  must  be  brought  in  three  years, 
and  not  by  section  343,  post,  by  which  four 
years  is  allowed. — Unkel  v.  Robinson,  163 
Cal.   648,   126  Pac.  485. 

153.  Same— Action  against  notary  public 
—For   false   certificate   of   acknowledgment. 

— An  action  based  upon  the  fraud  of  a  no- 
tary public  in  attaching  a  false  acknowl- 
edgment to  a  mortgage  forged  by  himself 
is  subject  to  the  limitation  prescribed  in 
subdivision  1  of  the  above  section,  and  not 
by  the  provisions  of  subdivision  4. — Norton 
v.  Title  Guaranty  &  Surety  Co.,  176  Cal. 
212,  168  Pac.  16. 

154.  Same— Action  by  heir  to  set  aside 
deed  for  fraud,  etc. — Action  by  heir  of  de- 
ceased person  to  set  aside  conveyance  of 
land  alleged  to  have  been  procured  by 
fraud  and  undue  influence  practised  upon 
Krantor,  to  enforce  trust  as  to  other  lands, 
to  quiet  title  of  heir  in  one-half  of  first 
tract,  to  be  let  Into  possession  thereof  as 
tenant    in    common,   and   for   accounting  of 


rents  and  profits,  Is  In  nature  of  action  to 
recover  the  possession  of  real  property 
within  meaning  of  section  318,  ante,  and 
not  action  for  relief  on  ground  of  fraud, 
and  is  barred  in  five  and  not  in  three  years. 
— Murphy  v.  Crowley,  140  Cal.  141,  145-149, 
73  Pac.  820,  70  Id.  1024  (Henshaw  and  Van 
Dyke,  JJ.,  dissenting).  See  City  of  Oakland 
v.  Carpentier,  13  Cal.  540,  543;  Stewart  v. 
Thompson,  32  Cal.  261;  Goodnow  v.  Parker, 
112  Cal.  487,  44  Pac.  738.  Iowa.  Williams 
v.  Allison,  33  Iowa  278.  Kan.  Reihl  v. 
Likowski,  33  Kan.  515,  6  Pac.  886,  dis- 
tinguishing Martin  v.  Payne.  17  Kan.  608. 
Mo.  Dunn  v.  Miller,  96  Mo.  324.  338,  9  S.  W. 
640.  Tex.  Shepard  v.  Cummings,  44  Tex. 
502. 

155.  Compares  Hoyt  v.  Putnam,  39  Hun 
(N.  Y.)    402,  406. 

156.  Discussed  and  distinguished  t  Boyd 
v.  Blankman,  29  Cal.  19,  30,  87  Am.  Dec.  146; 
People  v.  Blankenship,  52  Cal.  619;  Duff  v. 
Duff,  71  Cal.  513,  12  Pac.  570;  People  ex 
rel.  Eadie  v.  Noyo  L.  Co.,  99  Cal.  456,  34 
Pac.  96;  Castro  v.  Geil,  110  Cal.  292,  52  Am. 
St.  Rep.  84,  42  Pac.  804. 

157.  Same— Action  by  stockholder  on  be- 
half of  corporation,  such  stockholder  stands 
in  the  position  occupied  by  a  guardian  ad 
litem,  and  the  time  of  his  commencement 
of  his  action  is  governed  by  the  provisions 
of  subdivision  4  of  above  section,  which 
limits  the  action  to  three  years  from  the 
discovery  of  the  facts  constituting  the 
fraud.  Where  the  corporation  and  all  the 
stockholders  have  knowledge  of  the  fraud, 
or  of  facts  sufficient  to  put  a  prudent  man 
on  inquiry,  the  action  is  barred  if  not  com- 
menced within  three  years  from  the  discov- 
ery of  such  facts.  When  any  one  stock- 
holder, at  least  if  he  became  a  stockholder 
before  the  statute  had  made  a  complete  bar 
as  to  the  entire  corporation,  is  without 
knowledge  of  such  facts,  he  may  commence 
such  an  action  within  three  years  from  his 
discovery. — Earl  v.  Smith,  —  Cal.  App.  — , 
189  Pac.  341. 

158.  Same— Same— -"Discovery"  defined. — 

The  word  "discovery,"  as  used  in  the  above 
connection,  embraces,  not  only  knowledge 
of  the  facts  constituting  the  fraud,  but 
knowledge  of  such  facts  as  would  put  a  pru- 
dent man  on  inquiry. — Earl  v.  Smith,  —  Cal. 
App.  — ,  189  Pac.  341. 

As  to  dlllsjence  In  discovery  of  fraud  re- 
quired, see  pars.  165,  166,  175,  this  note. 

As  to   discovery   of   fraud  and   Its  effect, 

see  pars.   176-179,   this  note. 

150.  Same— Assignment  of  cause  —  Mere 
rlnrht  to  commence  action  for  fraud  is  not 
assignable. — Archer  v.  Freeman,  12  Cal.  628, 
57  Pac.  474.  See  Sanborn  v.  Doe,  92  Cal.  162, 
27  Am.  St.  Rep.  101,  28  Pac.  105;  Whitney 
v.  Kelley,  94  Cal.  146,  28  Am.  St.  Rep.  106, 
15  L.  R.  A.  818,  29  Pac.  624;  Emmons  v.  Bar- 
ton, 109  Cal.   662,   42  Pac.   303. 
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100.     Same— Sane— On    port    of    plaintiff      he  was  Ignorant  of  facts  at  time  of  their  oc- 


chargtng   him    as    trustee, — as    to,    see    par. 
220,  this  note. 

161.  Same— Bar   of   statute  —  Allegations 

as  to  discovery  of  fraud. — Action  for  relief 
on  ground  of  fraud  is  barred  after  three 
years  from  date  of  acts  constituting  fraud, 
unless  there  is  averment  in  complaint  that 
fraud  was  first  discovered  within  three 
years  next  before  commencement  of  action. 
— Sublette  v.  Tinney,  9  Cal.  423;  People  v. 
Blankenship,  52  Cal.  619;  Moyle  v.  Landers, 
3  Cal.  Unrep.  113,  21  Pac.  1133;  Watkins  v. 
Bryant,  91  Cal.  492,  502,  27  Pac.  775. 
See  pars.  123.  124,  this  note. 

As  to  definition  of  "discovery"  of  fraud, 
see  par.  158,  this  note. 

162.  "Policy  of  the  law  is  that  actions 
on  this  ground  should  be  commenced  within 
three  years;  but  that  innocent  parties  may 
not  suffer  whilst  in  ignorance  of  their 
rights,  statute  excepts  them  from  limita- 
tion until  discovery  of  the  fraud.  The  lat- 
ter clause  of  section  must  therefore  be  con- 
strued as  an  exception,  .  .  .  and  be  pleaded 
as  such." — Sublette  v.  Tinney,  9  Cal.  423; 
Smith  v.  Irving,  3  Cal.  Unrep.  121,  22  Pac. 
170. 

163.  "It  is  not  enough  to  assert  merely 
that  discovery  was  not  sooner  made.  It 
must  appear  that  it  could  not  have  been 
made  by  exercise  of  reasonable  diligence. 
And  all  that  reasonable  diligence  would 
have  disclosed  plaintiff  is  presumed  tp  have 
known,  means  of  knowledge  in  such  case 
being  equivalent  of  knowledge  which  it 
would  have  produced." — Truett  v.  Onder- 
donk,  120  Cal.  581,  53  Pac.  26;  Marks  v. 
Evans,  6  Cal.  Unrep.  605.  62  Pac.  76,  79. 
See  Robertson  v.  Burrell,  110  Cal.  568,  42 
Pac.  1086;  Lady  Washington  Consol.  Co.  v. 
Wood,  113  Cal.  482,  45  Pac.  809. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  5  19  and 
note. 

164.  "The  right  of  plaintiff  to  invoke  the 
aid  of  a  court  of  equity  for  relief  against 
fraud,  after  expiration  of  three  years  from 
time  when  fraud  was  committed,  is  ex- 
ception to  general  statute  on  that  subject, 
and  can  not  be  asserted  unless  plaintiff 
brings  himself  within  terms  of  exception. 
It  must  appear  tha»t  he  did  not  discover 
facts  constituting  fraud  until  within  three 
years  prior  to  commencing  action.  This  is 
element  of  plaintiff's  right  of  action,  and 
must  be  affirmatively  pleaded  by  him  in 
order  to  authorize  court  to  entertain  his 
complaint.  'Discovery'  and  'knowledge'  are 
not  convertible  terms,  and  whether  there 
has  been  a  'discovery'  of  the  facts  'con- 
stituting the  fraud'  within  meaning  of  stat- 
ute of  limitations,  is  question  of  law  to 
be  determined  by  court  from  facts  pleaded. 
As  in  case  of  any  other  legal  conclusion,  it 
is  not  sufficient  to  make  mere  averment 
thereof,  but  facts  from  which  conclusion 
follows  must  themselves  "be  pleaded.  It  is 
not  enough  that  plaintiff  merely  avers  that 


currence,  and  has  not  been  informed  of 
them  until  within  three  years.  He  must 
show  that  acts  of  fraud  were  committed 
under  such  circumstances  that  he  would 
not  be  presumed  to  have  any  knowledge  of 
them — as  that  they  were  done  in  secret  or 
were  kept  concealed;  and  he  must  also  show 
times  and  circumstances  under  which  facts 
constituting  fraud  were  brought  to  his 
knowledge,  so  that  the  court  may  deter-* 
mine  whether  the  discovery  of  these  facts 
was  within  time  alleged." — Lady  Washing- 
ton Consol.  Co.  v.  Wood,  113  Cal.  482,  486, 
487,  45  Pac.  809.  See  Hecht  v.  Slaney,  72 
Cal.  363,  14  Pac.  88;  Moore  v.  Boyd,  74  Cal. 
167,  15  Pac.  670;  Lataillade  v.  Orena,  91 
Cal.  565,  26  Am.  St.  Rep.  219,  27  Pac.  924; 
Archer  v.  Freeman,  124  Cal.  528,  57  Pac. 
474. 

165.  Same— Same— Diligence  In  discover- 
ing the  fraud. — "Party  seeking  to  avoid  bar 
of  statute  on  account  of  fraud  must  show 
that  he  used  due  diligence  to  detect  it,  and 
if  he  made  any  particular  discovery,  should 
state  when  it  was  made,  what  it  was,  how 
it  was  made,  and  why  it  was  not  made 
sooner;  and  further,  that  one  will  be  pre- 
sumed to  have  known  whatever  with  rea- 
sonable diligence  he  might  have  ascertained 
concerning  the  fraud  of  which  he  com- 
plains."— Lataillade  v.  Orena,  91  Cal.  565. 
578,  25  Am.  St.  Rep.  219,  27  Pac.  924;  Bills 
v.  Silver  King  Mln.  Co.,  106  Cal.  9,  19,  39 
Pac.  43  (Garoutte,  J.,  dissenting);  Tarke  v. 
Biugham,  123  Cal.  163,  55  Pac.  759.  See 
Hecht  v.  Slaney,  72  Cal.  363,  867,  14  Pac.  88; 
Prewett  v.  Dyer,  107  Cal.  164,  167,  40  Pac. 
105;  Archer  v.  Freeman,  124  Cal.  528,  57 
Pac.  474.  Mass.  Nudd  v.  Hamblin,  90  Mass. 
(8  Allen)  130.  Tex.  Smith  v.  Talbot,  18 
Tex.  774,  775.  Fed.  Manning  v.  San  Jacinto 
Tin  Co",  7  Sawy.  C.  C.  418;  Badger  v.  Badger, 
69  U.  S.  (2  Wall.)  87,  94,  17  L.  ed.  836;  Wood 
v.  Carpenter,  101  U.  S.  136,  140,  25  L.  ed.  807. 

See  par.  175,  this  note;  also  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  9  19  and  note. 

166.  "As  means  of  knowledge  are  equiva- 
lent to  knowledge,  if  it  appears  that  plain- 
tiff had  notice  or  information  of  circum- 
stances which  would  put  him  on  inquiry 
which,  if  followed,  would  lead  to  knowl- 
edge, or  that  facts  were  presumptively 
within  his  knowledge,  he  will  be  deemed 
to  have  had  actual  knowledge  of  these 
facts." — Lady  Washington  Consol.  Co.  v. 
Wood,  113  Cal.  482,  487,  45  Pac.  809;  Smith 
v.  Martin,  136  Cal.  247.  254.  67  Pac.  779.  See 
Moore  v.  Boyd,  74  Cal.  167,  15  Pac.  670;  Bills 
v.  Silver  King  Min.  Co.,  106  Cal.  9,  39  Pac. 
43;  Robertson  v.  Burrell,  110  Cal.  568,  42 
Pac.  1086;  Lee  v.  McClelland,  120  Cal.  147, 
52  Pac.  300;  Archer  v.  Freeman,  124  Cal. 
628,  57  Pac.  474;  Marks  v.  Evans,  6  Cal. 
Unrep.  605,  62  Pac.  76;  Simpson  v.  Dalziel, 
135  Cal.  599,  67  Pac.  1080:  Wood  v.  Carpen- 
ter, 101  U.  S.  135,  25  L.  ed.  807. 

167.  The  maxim  "vigilantibus  et  non  dor- 
mientlbus  jura  suveniunt"    (the  law  serves 
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the  vigilant,  not  those  who  sleep)  applies 
with  aptness. — Hecht  v.  Slaney.  72  Cal.  868, 
367,  14  Pac  88. 

168.  Same— Same— Same— No  doty  to  In- 
quire.— But  where  no  duty  Is  imposed  by 
law  upon  person  to  make  inquiry,  and 
where  under  circumstances  "a  prudent  man" 
would  not  be  put  upon  inquiry,  mere  fact 
that  means  of  knowledge  are  open'to  plain- 
tiff, and  he  has  not  availed  himself  of  them, 
does  not  debar  him  from  relief  when  there- 
after he  shall  make  actual  discovery.  Cir- 
cumstances must  be  such  that  inquiry  be- 
comes duty,  and  failure  to  make  it  negligent 
omission. — Tarke  v.  Bingham,  123  Cal.  168. 
166,  55  Pac.  759.  See  Bank  of  Mendocino  v. 
Baker,  82  Cal.  114.  22  Pac.  1087;  Prouty  v. 
Devin,  118  Cal.  258,  60  Pac.  880. 

168.  Same— Same— Reversal  of  action  — 
Limitation  of  second  suit. — Action  for  re- 
lief on  the  ground  of  fraud  and  mistake, 
commenced  in  time,  being  reversed,  party 
has  one  year  thereafter  for  commencement 
of  new  action  seeking  same  relief,  under 
provision  of  section  355,  post. — Kenney  v. 
Parks,  137  Cal.  527,  70  Pac.  556. 

170.  Same — Complaint   moat    show    what. 

But    complaint   must    contain    averments 

showing  fraud  complained  of  was  discov- 
ered within  three  years  before  commence- 
ment of  action.— Le  Roy  v.  Mulliken,  59 
Cal.  281.  See  Boyd  v.  Blankman,  29  Cal. 
19,  87  Am.  Dec.  146;  People  v.  Blankenship, 
52  Cal.  619;  People  ex  rel.  Eadie  v.  Noyo 
L.  Co.,  99  Cal.  456,  459,  460,  84  Pac.  96; 
Castro  v.  Geil,  110  CaL  292,  295,  52  Am.  St. 
Rep.  84,  42  Pac.  804. 

See,  also,  pars.  123,  124,  181-183,  211.  212, 
this  note. 

171.  Compare i  Tarke  v.  Bingham,  128 
Cal.  163,  56  Pac.  759. 

172.  Same  —  Concealed  fraud  —  Pleading 
must  show  that  the  acts  of  fraud  relied 
upon  were  committed  under  such  circum- 
stances that  the  plaintiff  could  have  no 
knowledge  of  them,  and  would  not  be  pre- 
sumed to  have  such  knowledge;  that  such 
acts  were  secretly  done;  and  were  kept 
concealed;  and  the  time  and  circumstances 
must  be  so  stated  that  the  court  may  de- 
termine the  application  of  the  statute.— 
McMurray  v.  Bodwell,  16  Cal.  App.  578,  117 
Pac.  627. 

As  to  pleading  of  statute  and  proof  on, 
see   pars.   186,   211,  this  note. 

173.  Same — Same  —  Concealing  payment 
under  oral  contract  for  equal  division  of 
fees— Action  for  relief  barred  when.— An  ac- 
tion by  one  attorney  against  another  to 
enforce  an  oral  agreement  for  the  equal 
division  of  fees  and  to  recover  pursuant  to 
the  agreement  the  payment  which  had  been 
fraudulently  concealed  is  one  for  relief 
under  subdivision  4,  and  is  barred  by  the 
statute  of  limitations  after  two  years  after 
plaintiff's  discovery  of  the  fraudulent  con- 


174.  It  Is  difficult  to  state  as  a  general 
proposition  what  period  will  bar  relief  from 
consequences  of  fraud,  and  there  is  a  wide 
scope  for  the  exercise  of  the  discretion  of 
the  chancellor. — Dufour  v.  Weissberger,  172 
Cal.  223,  155  Pac.  984. 

175.  Same — Diligence  required  In  discov- 
ery of  fraud.  —  In  an  action  by  the  bene- 
ficiaries of  the  deceased  husband  against 
the  estate  of  the  deceased  executrix  of  his 
estate,  commenced  fourteen  years  after  the 
filing  of  the  inventory,  alleging  the  fraudu- 
lent concealment  of  the  funds  and  property 
of  the  deceased,  and  discovery  of  the  al- 
leged fraud  within  three  years,  where  the 
complaint  failed  to  contain  sufficient  alle- 
gations as  to  the  non-availability  of  the 
means  of  knowledge,  or  such  other  facts 
as  would  clearly  show  reasonable  diligence, 
within  three  years  after  the  perpetration  of 
the  fraud  or  more  than  three  years  before 
suit,  to  discover  the  alleged  fraud,  a  de- 
murrer thereto  was  properly  sustained. — 
Burke  v.  Maguire,  164  Cal.  467,  98  Pac.  21. 

As  to  diligence  required  in  discovering; 
the  fraud,  see  pars.  166,  166,  this  note. 

As  to  "discovery"  defined,  see  par.  158, 
this  note. 

176.  Same— Discovery  of  the  fraud— In 
general. — Where  fraud  enters  into  a  cause 
of  action  In  this  state,  the  latter  clause  of 
subdivision  4  of  this  section  will  apply, 
and  the  cause  of  action  will  not  be  deemed 
to  have  accrued  until  the  facts  are  dis- 
covered, regardless  of  the  form  or  char- 
acter of  the  action. — Lightner  Min.  Co.  v. 
Lane,  161  Cal.  702,  120  Pac.  771. 

As  to  definition  of  "discovery"  of  fraud, 
see  par.  158,  this  note. 

As  to  diligence  required  In  discovery  of 
fraud,  see  pars.  166,  166,  175,  this  note. 

177.  Same  —  Same  —  Insufficient  plea  of 
discovery  of  fraud. — A  plea  that  the  fraud 
relied  upon  as  the  basis  of  a  suit  to  set 
aside  a  Judgment  was  not  discovered  until 
two  months  prior  to  the  bringing  of  the 
suit,  without  an  accompanying  allegation 
as  to  the  reason  for  the  delay  in  such  dis- 
covery, or  any  statement  as  to  the  exercise 
of  diligence,  is  held  insufficient  to  excuse 
a  delay  of  more  than  three  years  after  ren- 
dition of  the  judgment  before  suit  brought. 
— People  ex  rel.  Post  v.  San  Joaquin  Agri- 
cultural Assoc,  151  Cal.  797,  807,  91  Pac. 
740. 

See  par.  124,  this  note. 

178.  Same— Same— Set*  statute  In  opera- 
tion; limitation  does  not  begin  to  run  until 
that  time,  where  due  diligence  has  been 
exercised. — People  v.  Perrls  Irr.  Dlst,  142 
Cal.  601,  604,  76  Pac.  381. 

See  pars.  165-168,  this  note. 

179.  Same  —  Same  —  Rule  not  applicable 
when. — Where  real  cause  of  action  is  for 
recovery  of  money  loaned  by  plaintiff,  and 
other  relief  demanded   is  but  incidental   to 


„„1manf  under  section  339,  subdivision  1. — 
Boyrv*Brrrow8s!  166  CaL  757,  138  Pao.  854.       this,  time  allowed  by  statute  within  which 
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to  commence  action  for  recovery  of  this 
money  can  not  be  extended  by  alleging  this 
discovery  within  three  years  of  facts  which 
in  equity  would  have  entitled  him  to  look 
for  its  repayment  to  other  security  than 
mortgage  which  accompanied  note  received 
by  him  at  time  of  loan. — Clausen  v.  Meister, 
93   Cal.  555,   558,   29  Pac.   232. 

180.  Same^-Hniband  and  wife. — Relation 
of  husband  and  wife  is  one  of  the  highest 
degree  of  confidence  and  trust  and  although 
they  may  agree  to  divide  their  property 
and  separate,  such  may  be  without  destroy- 
ing confidence  in  each  other's  honesty  and 
integrity.  The  hiTsband  is  entitled  to  the 
exclusive  possession  and  control  of  the 
community  property  and  presumably  knows 
all  about  it,  while  no  such  presumption  at- 
taches to  the  wife  and,  therefore,  where 
upon  a  division  of  their  community  prop- 
erty the  husband  pretending  to  account  for 
all  of  the  community  property  the  wife  has 
a  right  to  rest  in  the  belief  that  he  has 
done  so  and  is  not  called  upon  to  pursue 
an  independent  search  for  their  property 
for  her  belief  in  and  reliance  upon  his  hon- 
esty was  the  ground  of  her  accepting  the 
settlement  and,  therefore,  an  action  to  set 
aside  such  an  agreement  upon  the  ground 
of  fraud  is  not  barred  until  three  years 
after  the  discovery  of  the  fraud — Shiels  v. 
Nathan,  12  Cal.  App.  604.  618,  108  Pac.  34. 

181.  Same— In  procuring;  sale  of  stock— 
Sufficiency  of  complaint  for  relief. — A  com- 
plaint In  an  action  for  damages  for  fraud 
In  the  procurement  of  a  sale  of  corporate 
stock,  filed  six  years  and  four  months  after 
the  alleged  fraud,  which  contains  no  facts 
showing  why  the  same  was  not  sooner  dis- 
covered, but  which  simply  recites  that  the 
fraud  was  not  known  or  discovered  until 
about  a  certain  date,  Is  Insufficient. — Olinde- 
mann  v.  Ehrenpfort,  29  Cal.  App.  87,  154  Pac. 
484. 

As  to  requirement  that  complaint  shall 
allege  the  circumstances  of  the  discovery 
of  the  fraud,  see  pars.  123,  124,  170,  171,  211, 
212.  this  note. 

182.  It  is  not  enough  to  assert  that  the 
discovery  was  not  sooner  made.  It  must 
appear  that  it  could  not  have  been  made 
by  the  exercise  of  reasonable  diligence;  and 
all  that  reasonable  diligence  would  have 
disclosed  plaintiff  is  presumed  to  have 
known,  means  of  knowledge  in  such  a  case 
being  the  equivalent  of  the  knowledge  which 
it  would  have  produced. — Montgomery  v. 
Peterson,  27  Cal.  App.  671,  151  Pac.  23. 

183.  An  averment  that  the  plalntifT  has 
but  recently,  naming  a  date,  discovered 
that  the  representations  made  to  her  were 
false,  fraudulent,  and  untrue,  and  she  had 
not  until  the  said  time  discovered  the  fraud 
and  deceit  is  a  sufficient  averment  of  the 
want  of  discoverey  of  the  facts  constituting 
fraud,  especially  where  the  plaintiff  was  at 
all  times  a  nonresident  of  the  state. — Teats 
v.  Caldwell,  28  Cal.  App.  206,  151  Pac.  973. 


184.  Same— Instructions  as  to  discovery 
of  fraud. — An  instruction  that  the  cause  of 
action  accrued  upon  the  discovery  of  the 
trespass  complained  of,  where  the  defense 
was  the  bar  of  the  statute,  and  the  plaintiff 
offered  proof  of  fraudulent  concealment  in 
avoidance,  which  omitted  the  elements  of 
secrecy  in  the  trespass  and  fraudulent  con- 
cealment thereof,  is  erroneous. — Lightner 
Min.  Co.  v.  Lane,  161  Cal.  707,  120  Pac.  771. 

185.  Same  — Means   of  knowledge.  —  The 

rule  that  the  statute  starts  to  run  against 
fraud  when  plaintiff  has  means  of  knowl- 
edge, or  there  are  facts  sufficient  to  put  a 
prudent  man  upon  inquiry,  applies  only 
when  the  fraud  is  known  or  ought  to  be 
known,  and  does  not  apply  where  the  fraud 
Itself  was  concealed,  and  the  plaintiff  ig- 
norant.— McMurray  v.  Bod  well,  16  Cal.  App. 
578,   117   Pac.   627. 

Constructive  and  actual  notice  presumed 
when,  see  par.  131,  this  note. 

186.  Same— Plea  of  statute  of  limitations 
—Proof  of  fraud  when  plea  made. — When 
the  answer  sets  up  the  three-year  statute 
in  an  action  for  damages  for  trespass  to 
realty  as  a  defense  thereto,  the  plaintiff 
may  prove  the  fraudulent  concealment  of 
the  trespass,  in  order  to  avoid  the  effect 
of  such  plea. — Lightner  Min.  Co.  v.  Lane,  161 
Cal.   702,  120  Pac.  771. 

As  to  pleading  In  case  of  concealed  fraud, 

see  pars.   172,   211,  this  note. 

187.  Same— Relied  on  as  defense — No  af- 
firmative relief  being  asked,  limitation  in 
above  subdivision  does  not  apply. — McCol- 
gan  v.  Muirhead,  2  Cal.  App.  6,  82  Pac.  1113. 

188.  Thus,  where  Judgment  is  procured . 
by  fraud  and  without  consideration,  court 
of  equity  will  allow  this  fact  to  be  pleaded 
and  shown  in  defense  to  action  on  the 
judgment,  no  matter  when  brought. — Mc- 
Colgan  v.  Muirhead,  2  Cal.  App.  6,  82  Pac. 
1113. 

189.  Fraudulent  conveyance — As  to  con- 
■traction  of  provision. — A  construction  of  a 
statute  similar  in  provisions  to  the  provi- 
sions   of    above    section    and    subdivision. 

See  par.  120,  this  note. 

190.  Same — Creditor  seeking  to  have  set 
aside— Cause  of  action  accrues,  and  statute 
begins  to  run  not  on  date  of  alleged  fraudu- 
lent conveyance,  but  upon  date  which  he 
recovers  judgment  against  grantor. — Brown 
v.  Campbell,  100  Cal.  635,  644,  35  Pac.  433. 
See  Forde  v.  Exempt  Fire  Co.,  50  Cal.  299^ 
302;  Ohm  v.  Superior  Court,  85  Cal.  545* 
20  Am.  St  Rep.  245.  26  Pac.  244.  Me'. 
Fletcher  v.  Holmes,  40  Me.  364.  Mich.  O'Con- 
nor v.  Boylan,  49  Mich.  209,  13  N.  W.  519. 
N.  Y.  Estes  v.  Wilcox,  67  N.  Y.  264. 

191.  Cause  of  action  does  not  accrue  on 
recovery  of  judgment  if  judgment  creditor 
had  not  discovered  the  fraud. — Brown  v. 
Campbell,  100  Cal.  635,  645,  35  Pac.  433. 
See  Gates  v.  Andrews,  37  N.  Y.  657,  97  Am! 
Dec.  764. 
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192.  Same— Purchaser  at  execution  wale- 
Statute  begin*  to  ran  against  action  from 
date  of  sheriff's  deed,  and  not  from  date  of 
transfer,  and  is  barred  in  three  years  from 
that  date. — Chalmers  v.  Sheeny,  132  Cal.  459, 
64  Pac.  709.  See  Hager  v.  Shindler,  29  Cal. 
47;  Stewart  v.  Thompson,  32  Cal.  260;  Good- 
now  v.  Parker,  112  Cal.  437,  44  Pac.  738. 

193.  Fraudulent  representation  In  aale  of 
land— Water     short     of    representation. — In 

the  case  of  a  sale  of  lands  for  agricultural 
purposes  under  the  representation  that  there 
was  an  abundance  of  water  for  that  pur- 
pose, the  limitation  of  action  to  recover 
damages  for  the  false  representation  com- 
mences to  run  under  subdivision  4  of  above 
section  from  the  date  on  which  the  false 
representations  were  discovered.  Thus  where 
a  sale  under  such  false  representations  was 
made  in  1913,  and  the  purchaser,  having 
prepared'  the  ground  for  a  crop,  in  1914 
failed  to  secure  water  for  irrigation,  such 
purchaser  at  that  time  discovered  the  fal- 
sity of  the  representation,  and  an  action 
commenced  in  1919  will  be  barred  by  the 
statute  of  limitations. — Trail  v.  Firth,  — 
Cal.  — ,    198  Pac.  1033. 

194.  Same— Same— Promise  on  complaint 
to  furnish  water  for  next  season— Does  not 
toll  statute  of  limitations. — The  fact  that 
the  vendor,  on  complaint  by  the  vendee, 
promised  to  furnish  an  adequate  supply  of 
water  for  the  next  season,  and  made  such 
promise  for  succeeding:  seasons,  and  failed 
in  each  instance  to  keep  his  promise,  will 
not  toll  the  statute  of  limitations  in  an 
action  for  damages  because  of  the  original 
false  representations;  they  would  not  con- 
stitute a  waiver  of  the  statute,  and  they 
would  not  estop  the  vendor  from  setting  up 
the  statute  of  limitations  as  a  defense  to 
9uch  action. — Trail  v.  Firth,  —  Cal.  — ,  198 
Pac.  1033. 

195.  Fraudulent  Issue  of  mining  stock- 
Suit    by    stockholder    for    cancelation. — The 

above  subdivision  is  the  statute  of  limita- 
tions applicable  to  an  action  against  a  cor- 
poration for  the  fraudulent  issue  of  stock. 
— James  v.  P.  B.  Steifer  Min.  Co.,  35  Cal. 
App.   778,   171   Pac.   117. 

196.  Irrigation-district  bonds— Reforma- 
tion of— Cause  of  action  for. — A  cause  of  ac- 
tion for  the  reformation  of  irrigation-dis- 
trict bonds  on  the  ground  of  mutual  mistake' 
comes  under  the  three-year  statute  of  limi- 
tations, and  is  not  deemed  to  have  accrued 
until  the  discovery  of  the  facts  constituting 
the  mistake. — Hooker  v.  East  Riverside  Irr. 
Dist.,   38  Cal.  App.  615,   177  Pac.  184. 

197.  Same— Assignment  does  not  Inter- 
rupt running  of  statute. — The  transfer  of 
the  I  -nds  to  an  assignee  from  the  former 
owner  does  not  interrupt  the  running  of  the 
statute.  —  Hooker  v.  East  Riverside  Irr. 
Dist..  38  Cal.  App.  615,  177  Pac.  164. 

198.  Misappropriation  of  funds  of  cor- 
poration—Action for  relief  by  stockholders, 
statute  does  not  begin  to  run  against  until 


fraud  and  misappropriation  is  discovered 
by  complaining  parties. — Moyle  v.  Landers, 
8  Cal.  Unrep.  113,  21  Pac.  1133.  See  James 
v.  P.  B.  Steifer  Min.  Co.,  35  Cal.  App.  778, 
171  Pac.  117. 

199.  Misrepresentation  by  debtor— Not  a 
fraud  In  absence  of  confidential  relation. — 

While  ordinarily  the  misrepresentation  by 
a  debtor  of  the  amount  due  is  not  fraud  on 
the  creditor,  where  a  confidential  relation 
exists  between  them,  such  as  principal  and 
agent,  or  employer  and  employee,  by  which 
each  is  required  to  act  in  good  faith  and 
make  a  full  disclosure  to  the  other  of  the 
business  transacted,  and  no  duty  is  im- 
posed by  law  to  make  an  investigation  as  to 
the  truth  of  statements  rendered,  misrepre- 
sentations therein  as  to  the  amount  of 
money  received  by  one  and  due  the  other 
may  constitute  fraud  against  which  the  stat- 
ute will  not  commence  to  run  until  its  dis- 
covery.— Vance  v.  Supreme  Lodge  of  Frater- 
nal Brotherhood,  15  Cal.  App.  178,  114  Pac. 
83. 

200.  Mistake — Action  to  relief  for— Limi- 
tation of  action  is  three  years  from  date 
on  which  mistake  complained  of  occurred; 
and  if  more  than  three  years  before  filing 
of  complaint,  to  take  case  out  of  statute, 
complaint  must  contain  allegations  showing 
mistake  was  discovered  within  three  years. 
— Smith  v.  Irving,  3  Cal.  Unrep.  121,  22  Pac. 
170. 

As  to  reformation  of  Irrigation -district 
bonds  for  mistake,  see  pars.  196,  197,  this 
note. 

201.  Same— A  knowledge  on  part  of  de- 
fendant of  the  mistake— Immaterial;  he  still 
has  right  to  rely  on  statute  where  action 
not  brought  within  three  years. — Shain  v. 
Sresovich,  104  Cal.  402,  405,  38  Pac.  61. 

202.  Same— Excessive  payment  of  amount 
to  redeem  landa  sold  for  taxes— By  reason 
of  mistake  of  auditor  in  computing  amount 
required,  discovered  within  three  years,  but 
presented  to  the  board  of  supervisors  and 
allowance  made  after  year  allowed  by  stat- 
ute, is  not  protected  by  this  section. — Per- 
rin  v.  Honeycutt,  144  Cal.  87,  90,  77  Pac. 
776. 

203.  Same— Partition  deeds  —  Action  to 
compel  conveyance  to  corrected  division  line 
mutually  agreed  upon  by  adjoining  pro- 
prietors who  had  theretofore  partitioned 
their  holdings  by  deed,  is  action  to  recover 
real  property,  and  governed  by  section  318, 
ante;  the  correction  of  the  mistake  in  par- 
tition deeds  being  merely  incidental  to  ac- 
tion, the  provision  of  this  section  and  sub- 
division do  not  control,  allowing  action  to 
be  maintained  at  any  time  within  three 
years  after  discovery  of  the  mistake.  — 
Goodnow  v.  Parker,  112  Cal.  437,  441,  44 
Pac.  738. 

204.  Same— Reformation  of  lease  ouilttlaa? 
covenant  —  Action    for   relief   barred    when. 

— Where  the  answer  demanded  a   reforma- 
tion  of  a  lease   on   the  ground  of  mistake 
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in  omitting  a  covenant,  the  cause  of  action 
to  enforce  the  reformation  accrued  upon 
the  discovery  of  the  facts  constituting:  the 
mistake.  The  mere  averment  of  ignorance 
of  a  fact  which  a  party  might  with  reason- 
able diligence  have  discovered  is  not  enough 
to  postpone  the  running  of  the  statute. — 
Bradbury  v.  Hlgginson,  167  Cal.  563,  140  Pac. 
254. 


205.  Mortgage  — -  Reformation  of, — as   to, 

see  par.  216,  this  note. 

2*6.  Notice  of  fraud— Transfer  of  stock 
»T  promoter— Doea  aot  constitute. — Where 
in  the  purchase  of  land  for  a  corporation 
a  promoter  made  a  secret  profit,  and  there- 
after transferred  shares  of  stock  held  by 
him  to  another  promoter,  this  would  not 
constitute  notice  to  the  corporation,  and 
start  the  statute  of  limitations  running. 
Without  some  information  which  carried  a 
direct  implication  or  suggestion  of  possible 
fraud,  the  plaintiff  could  not  be  put  upon 
inquiry.  The  courts  will  not  lightly  seize 
upon  some  small  circumstance  to  deny  re- 
lief to  a  party  plainly  shown  to  have  been 
actually  defrauded  against  those  who  de- 
frauded him  on  the  ground,  forsooth,  that 
he  did  not  discover  the  fact  that  he  had 
been  cheated  as  soon  as  he  might  have  done. 
It  is  only  where  the  party  defrauded  should 
plainly  have  discovered  the  fraud  except  for 
his  own  inexcusable  inattention  that  he 
will  be  charged  with  a  discovery  in  ad- 
vance of  actual  knowledge  on  his  part. — 
Vacuum  OH  Co.  v.  Drum,  184  Cal.  220,  193 
Pac.  243. 

Aa  to  constructive  a  ad  actual  notice  pre- 
sumed, see  par.   181,  this  note. 

Aa  to  meaaa  of  knowledge,  see  par.  186, 
this  note. 

207.  Oral  contract— Rreach  —  Limitation 
of  action. — Action  for  damages  for  breach 
of  oral  contract  to  cancel  note  and  re- 
turn collateral  is  not  governed  by  this  sec- 
tion and  subdivision,  but  by  section  339, 
post,  and  is  barred  in  two  years. — Scrivner 
v.  Woodward,  139  Cal.-  314,  73  Pac.  863. 

Aa  to  action  for  fraudulent  breach  of  con- 
tract, see  pars.  133,  184,  this  note. 

206.  Patent  to  land— Procured  by  fraud- 
Action  to  cancel  must  be  brought  within 
three  years  from  date  on  which  cause  of 
action  accrued. — People  v.  Blankenship,  52 
Cal.  619. 

2O0.  Same— "An-nrleved  party"— A  relator 
suing  in  name  of  state  to  have  canceled 
patent  to  state  lands  is  not  aggrieved  party 
within  meaning  of  this  section  and  subdivi- 
sion.— people  ex  rel.  Eadie  v.  Noyo  Lumber 
Co.,  99  Cal.  456,  461,  34  Pac.  96. 

910.  Same— Construction. — See  pars.  1-3, 
116-120,  this  note. 

211.     Pleadla*-— Requisites  and  sufficiency 

of. — A  general  allegation  that  the  plaintiff 
did  not  know  or  have  notice  of  or  have 
the  means  of  knowing  or  discovering  acts 
of    fraud    until   within    three    years    before 


the  commencement  of  the  action,  is  insuf- 
ficient to  take  the  case  out  of  the  bar  of 
the  statute.  He  must  show  the  acts  of 
fraud  were  committed  under  such  circum- 
stances that  he  would  not  be  presumed  to 
have  any  knowledge  of  them. — Denlke  v. 
Santa  Clara  Valley  Agricultural  Soc,  9  Cal. 
App.  228,  231,  98  Pac.  687. 

Aa  to  requisites  and  sufficiency  of  com- 
plaint, see  pars.  123,  124,  170,  171.  181-183, 
this  note. 

Aa  to  plead  la  a*  In  caae  of  concealed  fraud, 

see  par.  172,  this  note. 

212.  Same— Pleading*  date  of  discovery 
of  fraud  or  mistake— Necessary  for. — It  was 

error  to  revise  a  contract  for  the  partition 
of  land  on  the  ground  of  fraud  and  mistake, 
where  the  complaint  failed  to  show  that  the 
fraud  or  mistake  was  discovered  within 
three  years  prior  to  the  bringing  of  the 
action. — Vollmer  v.  Wheeler,  42  Cal.  App.  1, 
183  Pac.  264. 

213.  Real  property— Relief  on  around  of 
fraud— Action  for  is  governed  by  this  sec- 
tion and  subdivision. — Duff  v.  Duff,  71  Cal. 
513,  529,  12  Pac.  570.  See  Boyd  v.  Blank- 
man,  29  Cal.  19,  46,  87  Am.  Dec.  146;  People 
v.  Blankenship,  62  Cal.  619;  Moore  v.  Moore, 
56  Cal.  89,  90. 

214.  Reformation    of    deed  — Action    for 

may  be  maintained  at  any  time  within  three 
years  after  discovery  of  mistake. — Breen  v. 
Donnelly,  74  Cal.  301,  806,  15  Pac.  845. 

215.  Reformation  of  irrlaratlon-dlstrlct 
bonds— Cause  of  action  for. — As  to  gener- 
ally, see  pars.  196,  197,  this  note. 

210.  Reformation  of  mortgage— Leave  to 
flic  amended  complaint  asking  for  on  fore- 
closure being  denied  and  appeal  taken, 
pending  such  appeal  statute  of  limitations 
does  not  run,  and  on  reversal  amended  com- 
plaint will  be  treated  as  filed  on  date  when 
application  for  leave  therefor  was  made. — 
Hutchinson  v.  Ainsworth,  73  Cal.  452,  2  Am. 
St.  Rep.  823,  15  Pac.  82. 

217.  Reformation  of  trust  agreement  — 
Discovery    of    mistake    within    three    years, 

action  for  reformation  is  not  barred.  Thus 
where  mistake  was  not  discovered  until 
levy  of  attachment,  attaching  creditor,  as 
intervener,  may  have  trust  agreement  re- 
formed.— Ward  v.  Waterman,  85  Cal.  488, 
24  Pac.  930. 

218.  Sheriff— Fraud,  collusion,  and  con- 
spiracy charged  In  execution  sale  by  as- 
signee of  insolvent  corporation,  insuffi- 
ciently pleaded  to  raise  question. — Orton  v. 
Brown    117  Cal.   501,  504,  49  Pac.  583. 

219.  Taxes— Second  payment— Action  to 
recover  from  county  by  purchaser  at  tax- 
sale  amount  paid  by  him  on  ground  of  mis- 
take in  selling  land,  taxes  having  been 
previously  paid  by  owner,  cause  of  action 
accrues  when  prior  payment  is  discovered, 
and  not  when  payment  is  made  by  pur- 
chaser.— Hayes  v.  Los  Angeles  Co.,  99  Cal. 
74,   81,   33   Pac.   766. 
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As    to    Inkerltaace-tax,    see    pars.    81-38,  tee  for  defendant  can  not  be  set  up  after 

this  note.  lapse   of   three   years. — Croghan   v.   Spence, 

At  to  municipal  tax,  see  pars.  40,  41,  this  71  Cal.  124,  12  Pac.  719. 
note.  221.     Trust  agreement — Reformation  of, — 

220.     Trnst— Action  to  quiet  title— Fraud  as  to,  see  par.  217,  this  note. 
on  part  of  plaintiff  charging-  him  as  trus- 

§  339.  WITHIN  TWO  TEARS.  Within  two  years.  1.  An  action  upon  a 
contract,  obligation  or  liability  not  founded  upon  an  instrument  of  writing, 
other  than  that  mentioned  in  subdivision  two  of  section  three  hundred  thirty- 
seven  of  this  code;  or  an  action  founded  upon  a  contract,  obligation  or  lia- 
bility, evidenced  by  a  certificate,  or  abstract  or  guaranty  of  title  of  real  prop- 
erty, or  by  a  policy  of  title  insurance ;  provided,  that  the  cause  of  action  upon 
a  contract,  obligation  or  liability  evidenced  by  a  certificate,  or  abstract  or 
guaranty  of  title  of  real  property  or  policy  of  title  insurance  shall  not  be 
deemed  to  have  accrued  until  the  discovery  of  the  loss  or  damage  suffered  by 
the  aggrieved  party  thereunder. 

2.  An  action  against  a  sheriff,  coroner,  or  constable  upon  a  liability  incurred 
by  the  doing  of  an  act  in  his  official  capacity  and  in  virtue  of  his  office,  or  by 
the  omission  of  an  official  duty  including  the  nonpayment  of  money  collected 
upon  an  execution.    But  this  subdivision  does  not  apply  to  an  action  for  an 

escape. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  292;  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  231, 
by  omitting  par.  3,  which  provided  as  follows:  "An  action  to  recover 
damages  for  the  death  of  one  caused  by  the  wrongful  act  or  neglect  of 
another";  June  3,  1906,  Stats,  and  Amdts.  1906,  by  adding  the  proviso 
paragraph  at  end;  amendment  approved  March  19,  1907,  Stats,  and 
Amdts.  1907,  p.  599,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  435;  May 
30, 1913,  Stats,  and  Amdts.  1913,  p.  332;  May  10,  1917,  Stats,  and  Amdts. 
1917,  p.  299.     In  effect  July  27,  1917. 

TIME  OF  COMMENCING  ACTION— TWO  11.  Same— Same— General  rule. 

YEARS.  12.  Same — Method   of  pleading  by   de- 

I.  In  General,  1-18.  murrer — Mooted  but  not  decided. 

II.  Subdivision  1 — Contract  or  Obligation  13, 14.  Same — Same — Decided. 

Not  in  Writing,  19-205.  15.  Same— Objection  that  plea  without 

IIL  Subdivision  2 — Action  Against  Officer  reference  to  subdivision  insufficient 

for  Act  or  Omission,  206-211.  waived. 

t    t     r*«.  tVD  t  16*  Same — Plea   of   bar    by   designated 

1.  in  general.  section    without    stating    subdivi- 

1.  Amended  complaint — Setting  up  new  sion. 

cause   of   action  —  Including   new  17#  Same— Reference  to  section  and  sub- 
items,  division — Burden  of  proof. 

2.  Appeal— Waiver  of  statutory  bar.  i8#  Waiver  of  bar— By  failure  to  ask  in- 

3.  Demurrer  —  When    statute    to    be  structions. 

pleaded  by. 

4,5.  Mandamus  between  private  parties-  IL  Subdivision  1  -  Contract  or  Obligation 
To  enforce  statutory  obligation.  NoT  »  Writing. 

6.  Pleading  statutory  bar — By  answer  19.  Account — Limitation  of  action. 

or  demurrer.  20.  Same— Verbal  statement— Limitation 

7.  Same — Same — Not  germane — Plea  of  of  action. 

statute.  21.  Same — Where  account  is  not  a  mu- 

8.  Same — Same — Pleading  statute  as  to  tual  one. 

part  of  cause  of  action  only.  22.  Same — Where  account  mutual  one. 

9.  Same  —  Amended  complaint  —  Omit-  23.  Action   by   attorney   for  services  — 

ting  averment  of  trespass.  General  employment  —  Accrual  of 

10.  Same — Amending  answer  setting  up  cause  of  action — Not  entire  con- 

— Is  permissible,  when.  tract. 
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24.  Same — Account  for  legal  services  not 

in  writing. 

25.  Same  —  Same  —  Stated  account  not 

Bhown. 

26.  Action  by  surety— Who  has  paid  debt 

of  principal. 

27.  Action  by  trustee  in  bankruptcy— 

Against  stockholders— To  recover 
balance  due— Not  within  section. 

28.  Action  for  damages  for  personal  in- 

juries—Against  employer— Limita- 
tion of  action  not  governed  by 
section. 

29.  Action  for  return  of  money  paid  for 

stock — Demand. 

30.  Same — Breach  of  contract. 

81.  Action  to  recover  fine  imposed  — 
Limitation  of  action  not  governed 
by  section. 

32.  Administrator  —  Written  contract  to 

convey — Executed  without  order  of 
court. 

33.  Attachment  —  Maliciously  suing  out 

— Action  for  limited. 
34-  36.  Same — Accrual  of  cause  of  action  is 
not  postponed  until  dissolution. 

37.  Attorney  —  Action     for    services  — 

Limitation. 

38.  Same — Same — Counter-claim  of  dam- 

ages  for  bad  advice — Limitation 
of  action. 

39.  Same  —  Embezzlement  by  partner — 

Limitation  of  action  to  recover. 
40  41.  Same — Negligence — Action  for  dam- 
ages. 

42.  Bailee  —  Conversion    by  —  Action 

against  transferee. 

43.  Breach  of  covenant  of  seizin — Limi- 

tation of  action — Two  years. 

44.  Building  plans — Resolution  of  board 

of  education  approving — Action  to 
recover. 

45.  Carrier — Negligence — Limitation    of 

action. 

46.  Certificate  of  title  —  Negligence  or 

error  in — Limitation  of  action. 

47.  Construction  of  subdivision  1  of  this 

section — Applies  to  all  actions  at 
law. 

48.  Same — "A  cause  of  action." 
49,50.  Same— At  law— Two  years'  limita- 
tion. 

51.  Same— In  equity— Pour  years'  limi- 

tation. 

52.  Same— Foreign  judgment. 

53-55.  Same  —  "Liability' '    has   been    de- 
fined as  "responsibility." 
56,  57.  Conspiracy— Malicious  prosecution. 

58.  Constitutionality— Upheld. 

59.  Contracts  not  in  writing— What  in- 

cluded. 

60.  Same — Account  current. 


61.  Same  — Same  —  Where  account  not 

mutual. 

62.  Same  — Same  —  Where  account  mu- 

tual 

63.  Same— Action  for  value  of  services. 

64.  Same — Action  to  cancel  note. 

65.  Same— Action  to  recover  deposit. 

66.  Same — Action  to  recover  reasonable 

plan  of  building. 

67.  Same — Assumpsit  to  enforce  contri- 

bution. 

68.  Same — Same — Actions  in  form  of. 

69.  Same — Claim  for  contribution. 

70.  Same — Money  had  and  received. 

71.  Same— Money  loaned  to  be  paid  on 

demand. 

72.  Same  —  Same  —  Mere  naked  receipt 

acknowledging  delivery  of  money. 

73.  Same— Money  paid  on  purchase  at 

invalid  public  sale. 

74.  Same — Oral  contract. 

75   Same — Same  — Specific  enforcement 
of. 

76.  Same— Same— Trust  created  by  parol 

promise. 

77.  Same— Same  —  Verbal  statement  of 

account. 

78.  Same— Same— Same— Money  paid  on 

— Breach  of. 

79.  Same— Oral  promise— To  furnish  all 

couplings  for  ditch  line. 

80.  Contract  for  services— Oral— Limita- 

tation  of  action. 

81.  Same— Statute  of  limitations  begins 

to  run,  when. 

82.  Contract  for  sale  —  Abandonment — 

Action   to   recover   money   paid — 
Limitation  of  action. 
83-85.  Same  —  Abandoned  or  rescinded  by 
parties. 

86.  Same — Same — Conveyance  by  vendor. 

87.  Same  —  Breach  —  Action  to  recover 

purchase-money  —  Limitation    of 
action. 

88.  Same — Rescission  —  Recovery  of  de- 

posit— Limitation  of  action. 

89.  Same — Same — Amended  complaint — 

New  cause  of  action. 

90.  Contractor's     bond  —  Action     on  — 

Founded   upon   an   instrument   in 
writing. 
Contribution  —  Accommodation    in- 
dorser — Limitation  of  action. 


91. 
92. 
93. 
94. 

95. 


Same  —  Action  against  co-obligor  — 
Limitation  of  action. 

Conversion  —  Action  for  wrongful — 
Limitation  of  action. 

Corporation — Compensation  to  stock- 
holder for  services — Limitation  of 
action. 

Same — Same  —  Resolution  of  board 
of  directors  respecting. 
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96.  Same  —  Dividends  —  Demand   neces- 

sary to  accrual  of  right  of  action. 

97.  Same — Same — Refusal  to  pay — Limi- 

tation of  action. 

98.  Same  —  Payment  of  revenue-tax  by 

stockholder  —  Contribution  among 
stockholders— Limitation  of  action. 

99, 100.  Same — Subscription   to   stock — Calls 
— Limitation  of  action. 

101.  Damages — Consequential  for  unwar- 

ranted refusal  to  pay  check. 

102.  Same — Overflow— Of  irrigation  dam 

and  ditch — Action  is  in  time,  when. 

103.  Same— Same — Of  land  —  Limitation 

of  action  for. 

104.  Deposit — Written  contract  of  sale  by 

administrator  —  Made  without 
authorization  of  court. 

105.  Embezzlement — Action  against  inno- 

cent partner  —  Limitation  of  ac- 
tion. 

106.  Embankment,  etc. — Erection  causing 

overflow — Limitation  of  action  for 
damages. 

107.  Error  in  publication  of  legal  notice 

— Damages — Limitation  of  action. 

108.  Excessive   judgment — Action    to   re- 

cover on — Limitation  of  action. 

109.  Execution — Issued  on  satisfied  judg- 

ment— Tort — Limitation  of  action. 

110.  Fees  illegally  exacted — Action  to  re- 

cover governed  by  provisions. 

111.  Foreign     judgment  —  Action     on  — 

Limitation. 

112.  Implied  assumpsit  —  Actions  to   re- 

cover in — Limitation  of  action. 

113.  Incidental    trespass    and    injury    to 

land  —  Arising  from  lawful  act 
without  entry,  limitation. 

114.  Injunction — Maliciously  suing  out — 

Limitation  of  action  for. 

115-118.  Innkeeper — Loss  of  guest's  goods — 
Limitation  of  action. 

119.  Insurance  policy — Benefit  certificate 

— Assignment  as  collateral  —  Bar 
upon  original  debt  —  Effect  upon 
security. 

120.  Same — Premiums  paid  by  beneficiary 

— Reimbursement. 

121,122.  Same  —  When  executed  without  the 
state. 

123.  License- tax  —  Revocation  —  Recovery 

of  money  paid — Limitation  of  ac- 
tion. 

124.  Malicious  prosecution — Limitation  of 

action  to  recover  damages  for. 

125, 126.  Same — Charge  not  a  crime. 

127.  Same — Same — Information  or  indict- 

ment defective. 

128.  Same  —  Civil   action  —  Prosecution 

without  probable  cause. 

129.  Same — Same — Court  and  jury  to  de- 

termine. 


134, 
135, 


142, 


157- 


160- 


130.  Same — Same — In  attachment. 

131.  Same — Same — In  injunction. 

132.  Same — Same — In   issuing   execution. 

133.  Medical  attendance,   etc.  —  "Liabil- 

ity" for  —  Action  to  recover  on 
limited. 

134a.  Misconduct    or    negligence  —  Dam- 
ages for — Limitation  of  action. 

136.  Month   to  month   contract   for  per- 

sonal services — Time  of  accrual  of 
cause  of  action. 

137.  Mortgage — Assumption  of  and  agree- 

ment to  pay — Action  on  is  subject 
to  limitation. 

138.  Municipal  corporation — Property  ac- 

quired by  in  exchange  for  void 
bonds — Action  to  recover  property 
or  reasonable  value  —  Accrual  of 
cause  of  action. 

139.  Same — Revocation  of  license — Limi- 

tation of  action  to  recover  pro- 
portionate amount. 

140.  Same  —  Street  improvement  —  Per- 

sonal liability — Limitation  of  ac- 
tion. 

141.  Mutual  account — Open — -Action  on — 

Limitation  runs  from  last  item. 

143.  Same — Stated — What  constitutes. 

144.  Same — Same — Implied  agreement. 

145.  Same — Verbal  statement  of — Limita- 

tion of  action  on. 

146 — Negligence  —  Attorney  of  —  Action 
for  damages  limited. 

147.  Same — Breach   of   contract — Disre- 

gard of  duty. 

148.  Same — Certificate  of  title  —  Limita- 

tion of  action. 

149.  Same — Damages  for — Action  limited 

to  two  years. 

150.  Same  —  Innkeepers,   of  —  Loss   of 

guest's  property — Action  for. 

151.  Same-— Legal  notice — Error  in  publi- 

cation of  —  Limitation  of  action 
for  damages. 

152.  Same — Of  railroads  —  Limitation  of 

action. 

153.  Same — Of  surveyor  —  Negligence  or 

unskilfulness  in  surveying. 

154.  Nuisance  —  Action    for    damages  - 

Limitation. 

155.  Official  bonds — Action  upon  —  Limi- 

tation. 

156.  Option  contract — Taken  by  two  per- 

sons— Action  for  profits  under. 

159.  Oral    contract  —  Breach — Limitation 
of  action  to  recover  damages. 

162.  Same — To    cancel    note    and    return 
•    collaterals  —  Breach  —  Limitation 

of  action. 

163.  Same — Without  state — Barred,  when. 

164.  Overflow  of  land — Action  to  recover 

damages  for  —  Limitation  of  ac- 
tion. 
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165. 
166. 
167. 
168. 

169. 
170. 

171. 

172. 
173. 
174. 

175- 177. 
178, 179. 

180. 

181. 


182. 

183. 

184. 

185,  186. 

187. 

188,  189. 
190. 
191. 
192. 
193. 
194. 
195. 
196. 


Passenger  —  Injury  to  —  Limitation 
of  action. 

Policy  of  insurance — Executed  out 
of  state — Limitation  of  action. 

Same  —  When  executed  within  the 
state. 

Promissory  note  —  Accommodation 
indoreer — Action  for  contribution 
— Limitation. 

Same — Executed  out  of  state — Limi- 
tation of  action. 

Public  officer — Receiving  any  money 
outside  line  of  duty  —  Limitation 
of  action. 

Railroads — Construction  without  con- 
demnation— Permission — Action  to 
recover  damages  limited. 

Same — Injury  to  passenger — Limita- 
tion of  action. 

Same — Same — Otherwise  in  case  of 
injury  causing  death. 

Same — *' Liability"  for  surgical  and 
medical  treatment,  etc  —  Action 
limited. 

Same — Negligence  —  Contract  limit- 
ing liability. 

Reimbursement  —  Action  for — Limi- 
tation. 

Removal  of  bar — Promise  in  writing 
— When  sufficient. 

Resolution — Board  of  education  ap- 
proving building  plans — Action  to 
recover  value  of  plans — Limitation 
of. 

Same — Board  of  directors  of  trad- 
ing corporation — Not  * '  instrument 
in  writing. " 

Secretary  of  state — Account  stated 
by  controller  —  Limitation  of  ac- 
tion on. 

Street-opening  assessment  —  Action 
to  recover  money  paid. 

Same — Same — Necessity  of  presenta- 
tion before  accrual  of  action. 

Suborning  witness — To  swear  falsely 
against  plaintiff  —  In  criminal 
prosecution. 

Surety — Contribution — Action  to  en- 
force. 

Surveyor — Negligence  or  unskilful- 
ness — Limitation  of  action. 

Taxes  —  Action  to  recover  —  Limita- 
tion. 

Same  —  A  suit  merely  to  recover 
taxes. 

Same — Lien  upon  realty — Statute  of 
limitations  will  not  bar. 

Same — Swamp-land  assessment — Ac- 
tion to  enforce  payment. 

Torts — Action  for  is  on  a  "  liabil- 
ity. ' ' 

Same — Breach  of  agreement — Action 
to  recover  money  paid. 


197, 198.  Same — Damages — Action  for. 

199.  Trust — Money  deposited  to  be  kept 
until  demanded. 

200, 201.  Same  —  Verbal    agreement    to    ex- 
change lands. 

202,  203.  Same— Same—Grantee  with  notice. 

204.  Undertaker's  charge  for  funeral  ex- 

penses— Oral  contract,  when. 

205.  Vendor's  lien — Action  to   enforce — 

Bar  of  statute  of  limitations. 

III.  Subdivision  2 — Action  Against  Officer 
fob  Act  or  Omission. 

206.  Sheriff — As  tax-collector — Failure  to 

pay  over — Limitation  of  action. 

207.  Same — Attachment  of  property — Ac- 

tion on  bond — Limitation. 

208.  Same-— Escape-— Action  for. 

209.  Same — Fraud   or  collusion  —  Action 

on  bond. 

210.  Same — Negligence  —  Action  on  bond 

— Limitation  of  statute  begins  to 
run,  when. 

211.  Same — Same — Amended  complaint — 

New  cause  of  action. 

I.     IN  GENERAL. 

* 

As  to  absence  from  tne  state  In  action 
on  promissory  note  made  oat  of  state;  see. 

post,  §  351,  note. 

1.  Amended  complaint— Setting*  up  new 
cause    of    action— Including;    new    Items    on 

which  cause  of  action  accrued  more  than 
two  years  before  filing:  amended  complaint, 
subject  to  demurrer,  or  bad  on  answer. — 
Meeks  v.  Southern  Pac.  R.  Co.,  61  Cal.  149, 
161. 

As  to  amended  complaint  setting:  up  new 
cause  of  action,  see  pars.  6,  89,  207,  211,  this 
note. 

2.  Appeal— Waiver     Statutory   bar  as   to 

a  portion  of  plaintiff's  claim  can  not  be 
presented  on  appeal,  where  no  instruction 
was  asked  upon  that  point  and  no  exception 
reserved. — Castagnino  v.  Balletta,  82  Cal. 
250,  262,  23  Pac.  127. 

3.  Demurrer— When  statute  to  be  pleaded 

by  and  when  by  answer. — Cameron  v.  San 
Francisco,   68   Cal.   390,   9   Pac.   430;   Kraner 
v.  Halsey,  82  Cal.  209,  212,  22  Pac.  1137. 
See,  ante,  9  818,  note  pars.  76-80. 

As  to  method  of  pleading?  bar  by,  see  pars. 
12-17,  this  note. 

4.  Mandamus  between  private  parties-* 
To  enforce  statutory  obligation,  there  be- 
ing no  statutory  provisions  giving:  it  differ- 
ent character,  is  merely  an  action  at  law, 
governed  by  ordinary  rules  of  practice,  in- 
cluding statute  of  limitations. — Barnes  v. 
Glide,  117  Cal.  1,  6,  59  Am.  St.  Rep.  153. 
48  Pac.  804,  distinguishing  Freehill  v.  Cham- 
berlain, 65  Cal.  603,  sub  nom.  Freehill  v. 
Porter,  4  Pac.  646.  See  N.  Y.  People  ex  rel. 
Byrne  v.  French,  12  Abb.  N.  C.  156;  People 
ex  rel.  Olmsted  v.  Board  of  Supervisors,   12 
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Barb.  446.  Fed.  Kendall  v.  United  States, 
37  U.  S.  (12  Pet.)  624,  615,  9  L.  ed.  1181; 
Kendall  v.  Stokes,  44  U.  S.  (3  How.)  87,  100, 
11  L.  ed.  606;  Commonwealth  v.  Dennison, 
66  U.  8.  (24  How.)   66,  97,  16  L.  ed.  717. 

6.  Where  mandamus  is  sought  in  matter 
governed  by  provisions  of  section  339  of 
this  code,  proceedings  can  not  be  main- 
tained subsequently  to  a  period  of  two 
years  after  cause  of  action  arose. — Barnes 
v.  Glide,  117  Cal.  1,  6,  69  Am.  St.  Rep.  153, 
48  Pac.  804. 

0.  Pleading  statutory  bar— By  answer  or 
demurrer  is  requisite  where  that  bar  is  re- 
lied on. — Osment  v.  McElrath,  68  Cal.  466, 
471,  58  Am.  Rep.  17,  9  Pac.  731. 

See,  ante,  8  315,  note  par.  19. 


7.  Same— Same— Not  germane  —  Plea  of 
statute  raises  no  issue,  and  it  is  not  error 
to  fail  to  find  on  such  defense. — Onderdonk 
v.  City  of  San  Francisco,  75  Cal.  634,  538, 
17  Pac.  678. 


8.  Same— Same— Pleading;  statute  as  to 
part  of  causes  of  action  only,  defendant  not 
entitled  to  nonsuit  at  close  of  plaintiff's 
evidence. — Castagrnino  v.  Balletta,  82  Cal. 
260,  262,  23  Pac.  127. 

9.  Same— Amended  complaint— Omitting; 
averment  of  trespass  contained  in  original 
complaint,  both  complaints  stating  same 
cause  of  action  for  conversion  against  sher- 
iff seizing  goods  under  writ  of  attachment, 
does  not  set  up  a  new  cause  of  action,  and 
is  not  vulnerable  to  plea  of  bar  of  statute, 
where  original  complaint  was  filed  in  time. 
— Woodham  v.  Cline,  130  Cal.  497,  62  Pac. 
822. 

See  pars.  1,  89,  207,  211,  this  note. 

10.  Same— Amending;  answer  setting;  np 
—Is  permissible  when  amended  complaint 
filed. — Morton  v.  Bartning,  68  Cal.  306,  308, 
9  Pac.  146. 

11.  Same— Same— General  role. — "General 
rule  is,  that  plea  of  statute  of  limitation 
is  not  favored  by  courts,  and  where  party 
omits  to  plead  statute,  and  goes  to  trial 
without  doing  so,  although  claim  proved 
against  him  is  clearly  barred  on  its  face,  he 
will  be  deemed  to  have  elected  to  stand 
upon  other  defenses,  and  will  not  be  per- 
mitted to  amend  by  adding  the  plea.  But 
the  rule  invoked  has  no  application  in  this 
case.  Here  the  plaintiff  during  the  trial 
amended  his  complaint,  and  defendant  then 
had  a  right  to  amend  his  answer,  and  his 
application  to  be  permitted  to  do  so  was  not 
addressed  to  the  discretion  of  the  court." 
— Morton  v.  Bartning,  68  Cal.  306,  308.  9 
Pac.  146. 

12.  Same— Method  of  pleading;  by  demur- 
rer—Mooted bat  not  decided  that  in  plead- 
ing statute  by  reference,  as  provided  in 
section  458,  post,  particular  subdivision  re- 
lied upon  must  be  pointed  out,  where  there 
is  more  than  one  subdivision  in  section.— 
Curtis  v.  City  of  Sacramento,  70  Cal.  412, 
416,  11  Pac.  748. 


18.  Same— Same— Decided  that  reference 
to  section  without  pointing:  out  subdivision 
relied  on  does  not  comply  with  the  require- 
ments of  section  468,  post,  and  is  insuffi- 
cient.— Wolters  v.  Thomas,  3  Cal.  Unrep. 
843,  32  Pac.  665. 

14.  The  objection  to  such  a  method  of 
pleading  the  statute  is  not  that  there  is  un- 
certainty in  the  statement  of  facts,  but  that 
no  facts  are  stated.  It  is  only  by  a  com- 
pliance with  the  statute  that  such  a  defense 
can  be  made  without  stating  facts.  That 
there  must  be  a  strict  compliance,  in  such 
cases,  has  often  been  held.  —  Wolters  v. 
Thomas.  3  Cal.  Unrep.  843,  32  Pac.  565,  fol- 
lowing Young  v.  Wright,  52  Cal.  407;  Judah 
v.  Fredericks,  57  Cal.  389;  Manning  v. 
Dallas,  73  Cal.  421,  16  Pac.  34. 

15.  Same  —  Objection  that  plea  without 
reference  to  subdivision  insufficient  waived 

by  failure  to  urge  objection  at  trial.  — 
Churchill  v.  Woodworth,  148  Cal.  669,  lit 
Am.  St.  Rep.  324,  84  Pac.  155. 

16.  Same— Plea  of  bar  by  designated  see* 
tlon  without  statins;  subdivision  thereof  is 
sufficient  plea  of  the  statute. — Mullenary  v. 
Burton,  3  Cal.  App.  263,  84  Pac.  159,  distin- 
guishing Churchill  v.  Woodworth,  148  Cal. 
669,  113  Am.  St.  Rep.  324.     , 

17.  Same— Reference  to  section  and  sub- 
division—Burden  of  proof  is  on  defendant 
where  statutory  bar  is  pleaded  by  reference, 
as  provided  in  section  458,  post,  because  al- 
legations are  deemed  controverted. — Pierce 
v.  Southern  Pac.  Co.,  120  Cal.  156,  162,  40 
L.  R.  A.  350,  47  Pac.  874,  52  Pac.  302. 

See,  post,  S  462  and  note. 

18.  Waiver  of  bar — By  failure  to  ask  In- 
structions and  saving  exceptions  to  ruling 
of  court. — See  par.  2,  this  note. 

II.    SUBDIVISION  1— CONTRACT  OR  OBLI- 
GATION NOT   IN   WRITING. 

As  to  time  statute  commences  to  ran 
an;ainst  a  minor  for  the  recovery  of  pay* 
ments  on  a  void  contract  disaffirmed  by 
him,  see,   post,   §  352   and  note. 

10.     Account— Limitation    of    action    on. — 

As  to  generally,  see  pars.  141-144,  this  note. 

As  to  limitation  of  actions  on  open-book 
accounts,  see,  ante,  §  337,  subd.  1,  note. 

As  to  open-book  accounts  under  subdivi- 
sion 2,  section  837,  see,  ante,  5  337,  note. 

20.  Same— Verbal  statement— Limitation 
of  action. — Where  statement  of  account, 
though  verbal,  is  made  before  statute  of 
limitation  has  run  thereon,  statute  begins 
to  run  on  new  cause  of  action  thus  brought 
into  existence  by  such  settlement  and  new 
promise,  arising  thereunder,  and  action  may 
be  maintained  thereon  at  any  time  within 
two  years  thereafter. — Baird  v.  Crank,  98 
Cal.  293,  299,  33  Pac.  63;  affirming  Auzerais 
v.  Naglee,  74  Cal.  60,  65,  15  Pac.  371;  Kahn 
v.  Edwards,  75  Cal.  192,  7  Am.  St.  Rep.  141, 
16  Pac.  779.  See  Griswold  v.  Pieratt,  110 
Cal.  259,  268,  42  Pac.  820. 

See  par.  100,  this  note. 
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21.  Same— Where  account  is  not  a  mu- 
tual one,  the  statute  begins  to  run  on  each 
item  from  date  thereof. — Adams  v.  Patter- 
son, 35  Cal.  122. 

22.  Same  —  Where    account    mutual    one, 

statute  runs  from  last  item  on  either  side 
of  account. — May  berry  v.  Cook,  121  Cal.  588, 
589,  54  Pac.  96. 

See  par.  144,  this  note;  also,  post,  ft  844 
find  note. 

23.  Action  by  attorney  for  services— Gen- 
eral employment— Accrual  of  cause  of  ac- 
tion—Not entire  contract. — Employment  of 
an  attorney  to  represent  client  in  all  litiga- 
tion, to  be  attended  to  and  paid  for  sep- 
arately as  the  suits  or  proceedings  arise,  is 
not  such  an  entire  contract  as  to  prevent 
the  bar  of  '  the  statute  as  to  a  particular 
service  two  years  after  completion  and 
postpone  the  commencement  of  the  running" 
of  the  statute  until  the  termination  of  all 
the  services. — Osborn  v.  Hopkins,  160  Cal. 
506,  Ann.  Cas.  1913A,  413,  117  Pac.  519. 

As  to  suits  by  and  against  attorneys,  see 

pars.  37-41,  this  note. 

24.  Same— Account  for  legal  services  not 
In  writing. — When  the  acknowledgment  of 
a  debt  is  not  in  writing  the  statute  begins 
to  run  against  the  account  stated  from  the 
date  of  the  settlement  and  action  must  be 
brought  within  two  years  from  that  date.— 
Craig  v.  Lee,  36  Cal.  App.  335,  171  Pac.  1089. 


Same  —  Same  —  Stated  account  not 
shown. — A  stated  account  for  legal  serv- 
ices is  not  shown  by  the  fact  that  in  an- 
swer to  letters  inclosing  bills  for  such 
account,  the  debtor  replied  that  he  ex- 
pected to  receive  some  money  at  an  early 
date,  and  that  when  funds  were  available 
he  would  endeavor  to  "adjust"  the  account. 
— Craig  v.  Lee,  36  Cal.  App.  335,  171  Pac. 
1089. 

26.  Action  by  surety— Who  has  paid  debt 
of  his  principal,  is  one  in  assumpsit,  and 
subdivision  1  of  this  section  applies  thereto. 
— Bray  v.  Cohn,  7  Cal.  App.  124,  126,  93  Pac. 
893. 

27.  Action  by  trustee  In  bankruptcy  — 
Against  stockholders  to  recover  balance  due 
—Not  within  section. — An  action  by  a  trus- 
tee in  bankruptcy  of  a  corporation  against 
the  stockholders  of  such  corporation  to  re- 
cover balances  alleged  to  be  due  from  such 
stockholders  on  unpaid  subscriptions  to  the 
stock  of  such  corporation,  theretofore  be- 
longing to  them,  is  not  controlled  by  the 
above  section,  and  the  limitation  of  action 
against  such  suit  does  not  commence  to 
run  from  the  time  the  corporation  is  ad- 
judged a  bankrupt,  and  bar  the  action  two 
years  thereafter. — Kaye  v.  Metz,  —  Cal.  — , 
198  Pac.  1047,  following  doctrine  in  Union 
Sav.  Bank  v.  Leiter,  145  Cal.  696,  79  Pac.  441. 

28.  Action  for  damages  for  personal  In- 
juries—Against  employer— Limitation  of  ac- 
tion is  not  governed  by  above  section,  but  is 


provided  for  in  next  section. — See,  post, 
5  340,  subdivision  3  and  note. 

28.  Action  for  return  of  money  paid  for 
stock— Demand. — An  action  for  the  recov- 
ery of  money  paid  for  corporation  stock 
accrues  only  upon  demand,  after  demand 
and  refusal  to  deliver  the  stock,  and  a  pur- 
chaser can  not  defeat  the  purpose  of  the 
statute  by  an  unreasonable  delay  in  mak- 
ing demand,  and  a  reasonable  time  to  make 
the  demand,  in  the  absence  of  peculiar  cir- 
cumstances, is  the  time  fixed  by  statute  in 
similar  case. — Fergus  v.  Venice,  etc.,  Co.,  36 
Cal.  App.  425,  172  Pac.  396. 

SO.  Same— Breach  of  contract. — A  breach 
of  an  express  contract  of  a  corporation  to 
deliver  stock  to  purchaser  does  not  occur 
until  a  corporation  has  been  allowed  a  rea- 
sonable time  after  demand  to  make  deliv- 
ery, and  until  such  breach  occurs,  there 
is  no  implied  agreement  to  return  the 
money. — Fergus  v.  Venice,  etc.,  Co.,  36  Cal. 
App.  425,  172  Pac.  396. 

31.  Action  to  recover  line  imposed  — 
Limitation  of  action  not  governed  by  above 
section,  but  by  section  338,  subdivision  1, 
ante. — See,  ante,  §  338  and  note. 

32.  Administrator— Written  contract  to 
convey— Executed    without    order   of   court, 

is  personally  binding  on  administrator,  and 
action  to  recover  deposit  is  governed  by 
section  337,  ante,  and  may  be  maintained  at 
any  time  within  four  years  from  accrual 
of  cause  of  action. 

83.  Attachment— Maliciously  suing  out— 
Action  for  limited  to  two  years  from  date 
on  which  attachment  levied. — Sharp  v.  Mil- 
ler, 54  Cal.  329,  332;  McCusker  v.  Walker, 
77  Cal.  208,  19  Pac.  382;  Berson  v.  Ewing, 
84  Cal.  89,  23  Pac.  1112. 

See  pars.  125,  126,  this  note. 

34.  Same— Accrual  of  cause  of  action  Is 
not  postponed  until  dissolution  of  attach- 
ment; and  motion  to  dissolve  need  not  be 
made  before  commencement  of  action  for 
damages. — McCusker  v.  Walker,  77  Cal.  208, 
19  Pac.  382. 

35.  Where  Illegal  and  malicious  attach- 
ment is  gist  of  action,  statute  of  limitation 
runs  from  date  of  levy  of  attachment. — 
Berson  v.  Ewlng,  84  Cal.  89,  23  Pac.  1112. 

• 

•36.  Where  attachment  is  mere  incident 
of  malicious  prosecution,  statute  of  limita- 
tions does  not  begin  to  run  on  date  of  levy, 
but  from  date  of  final  determination  of  ac- 
tion; in  such  case  grist  of  action  is  malicious 
prosecution,  and  malicious  attachment, 
though  mere  incident  thereof  may  Increase 
damages. — Berson  v.  Ewing,  84  Cal.  89,  92, 
23  Pac.  1112.  See  Eastin  v.  Bank  of  Stock- 
ton, 66  Cal.  123,  4  Pac.  1106. 

37.  Attorney— Action  for  services— Limi- 
tation.— Where  attorney  is  employed  to  act 
as  such  in  action,  statute  of  limitation  does 
not  run  against  action  to  recover  his  fee 
until  his  fee  under  such  single  employment 
is  ended.— Hancock  v.  Pico,  47  Cal.  161. 
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As   to  attorney's  action  for  services,  see 

pars.   23,   26,  .this   note. 

88.  Same—  Same— Counter-claim  of  dam- 
asei  for  bad  advice— Limitation  of  action, 

• — In  action  by  attorney  upon  special  con- 
tract for  services,  counter-claim  for  dam- 
ages because  of  bad  advice  arising  out  of 
transaction  set  forth  in  complaint  is  not 
barred  by  statute  of  limitations,  where  not 
barred  at  time  of  filing;  complaint,  although 
amended  answer  setting  up  counter-claim 
filed  four  years  after  commencement  of  suit, 
and  after  statutory  bar  would  have  other- 
wise intervened. — Perkins  v.  West  Coast 
Lumber  Co.,  120  Cal.  27,  52  Pac.  118.  See 
Lyon  v.  Petty,  65  Cal.  322,  4  Pac.  103. 
See  13  Am.  &  Eng.  Ency.  of  L.  767. 

88.  Same  —  Embesslement  by  partner  — 
Limitation  of  action  to  recover  against  in- 
nocent partner  moneys  embezzled  by  part- 
ner, of  which  embezlement  plaintiff  had 
knowledge  more  than  two  and  less  than 
three  years,  is  governed  by  this  section  and 
subdivision,  and  action  is  barred. — Gibson 
v.  Henley,  131  Cal.  6,  63  Pac.  61.  See  More- 
ton  v.  Hardern,  4  Barn.  &  Cr.  226. 


40.  Same— Negligence     Action    for    dam- 

because  of  limited  to  two  years  from 
date  of  act  or  omission. — Hays  v.  Ewing,  70 
Cal.  127,  11  Pac.  602.  See  Lattin  v.  Gillette, 
95  Cal.  317,  321,  29  Am.  St.  Rep.  115,  30 
Pac.  545. 

41.  Thus  where  attorney  who  had  been 
employed  to  collect  promissory  note  was 
guilty  of  such  negligence  in  bringing  suit 
that  lndorser  was  discharged,  it  was  held 
that  ground  of  action  against  attorney  was 
breach  of  his  contract  to  act  diligently  and 
skilfully,  and  arose  at  time  he  committed 
blunder  in  issuing  writ,  and  not  at  deter- 
mination of  suit.  —  Wilcox  v.  Plummer's 
Ex'rs,  29  U.  S.  (4  Pet.)   172,  7  L.  ed.  821. 

42.  Bailee  —  Conversion  by  —  Action 
against  transferee  limited  to  three  years 
from  date  on  which  he  received  the  prop- 
erty.— See,  ante,  §  338,  note  pars.  92,  100- 
107. 

48.  Breach  of  covenant  of  seisin— •Limi- 
tation of  action— Two  years. — The  breach  of 
a  covenant  of  seizin  contained  in  a  deed  of 
land  to  which  the  grantor  never  had  any 
title  occurs  at  the  time  of  the  execution 
of  the  deed  and  is  barred  in  two  years. — 
McCormick  v.  Marcy.  165  Cal.  386,  132  Pac. 
449. 

44.  Building  plans— Resolution  of  board 
of  education  approving— Action   to   recover 

is  governed  by  this  subdivision;  resolution 
of  board  of  directors  is  not  "an  instrument 
In  writing"  within  meaning  of  statute. — 
Todd  v.  Board  of  Education,  122  Cal.  106,  54 
Pac.  527. 

45.  Carriers— Negligence  Limitation  of 
action  to  recover  damages  for, — as  to,  see 
pars.  171-177,  this  note. 

40.  Cert  locate  of  title — Negligence  or  er- 
ror In— Limitation  of  action  runs,  not  from 


time  when  certificate  furnished,  but  from 
date  when  error  discovered,  by  express  pro- 
vision of  above  section;  it  is  otherwise  as 
to  implied  contract  to  publish  accurately 
in  publication  of  legal  notice,  in  which  case, 
cause  of  action  runs  from  date  of  publica- 
tion.— See  par.  152,  this  note. 

47.  Constmetion  of  snbdivlsion  1  of  tnia 
section— Applies  to  all   actions   at  law   not 

specifically  mentioned  in  other  subdivisions 
of  statute  of  limitations. — Piller  v.  South- 
ern Pac.  R.  Co.,  52  Cal.  42,  45. 

48.  Same  "A  cause  of  action  is  not  upon 
contract  founded  upon  Instrument  in  writ- 
ing, within  meaning  of  code,  merely  be- 
cause it  is  in  some  way  remotely  or  in- 
directly connected  with  such  instrument, 
or    because    instrument    would    be    link    in 

'chain  of  evidence  establishing  cause  of  ac- 
tion. In  order  to  be  founded  upon  instru- 
ment in  writing,  instrument  must  itself  con- 
tain contract  to  do  thing  for  non-perform- 
ance of  which  action  is  brought." — McCarthy 
v.  Mt.  Tecarte  L.  &  W.  Co.,  Ill  Cal.  328,  340. 
43  Pac.  956;  Thomas  v.  Pacific  Beach  Co., 
115  Cal.  136,  46  Pac.  899;  Patterson  v.  Doe, 
130  Cal.  833,  337,  62  Pac.  569. 

See,  ante,  §  337,  note  pars.  80,  81. 


49.  Same— At  law — Tbe  two  years'  limi- 
tation for  commencing  action  found  in  this 
subdivision  applies  to  all  actions  at  law 
not  specifically  mentioned  in  other  por- 
tions of  statute  of  limitations. — Piller  v. 
Southern  Pac.  R.  Co.,  52  Cal.  42,  44;  People 
ex  rel.  Dunn  v.  Melone,  73  Cal.  574,  16  Pac. 
294;  Lattin  v.  Gillette,  95  Cal.  317.  319,  29 
Am.  St.  Rep.  115,  30  Pac.  545. 

50.  "We  say  'actions  at  law*  advisedly, 
since  section  343  fixes  time  within  which 
certain  bills  in  equity  may  be  filed.  In 
arriving  at  intent  of  law-makers,  as  ex- 
pressed in  statute,  it  is  proper  to  consider 
history  of  legislation  in  respect  to  same 
subject  in  our  own  state,  and  in  country 
from  whence  our  laws  are  In  the  main  de- 
rived. The  English  statutes  of  limitations 
were  not,  by  their  terms,  applicable  to  suits 
in  equity,  because  the  words  used  applied 
only  to  particular  legal  remedies.  It  was 
at  one  time  much  discussed  whether  courts 
of  equity  acted  in  analogy  to,  or  were 
within  the  spirit  of,  the  statutes,  and  so. 
in  a  sense,  acted  in  obedience  to  them; 
it  is  certain,  however,  that,  except  in  cases 
of  concurrent  Jurisdiction,  courts  of  equity 
acted  only  in  analogy  to  the  limitations  at 
law." — Piller  v.  Southern  Pac.  R.  Co.,  52 
Cal.  42,  44. 

51.  Same— In  equity— Pour  years'  limi- 
tation mentioned  in  section  343,  post,  ap- 
plies to  all  suits  in  equity  not  strictly  of 
concurrent  cognizance  in  law  and  equity. — 
Piller  v.  Southern  Pac.  R.  Co.,  62  Cal.  42. 

See,  post,   $  343  and  note. 

52.  Same— Foreign  Judgment. — Action  on 
is  not  controlled  by  this  subdivision,  but 
by  section   343,  post. — Dore  v.  Thornburgh, 
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90  Cal.  64,  26  Am.  St.  Rep.  100,  27  Pac.  80. 
See  Patten  v.  Ray,  4  Cal.  287. 

53.  Same— "Liability"  has  been  defined  as 

"responsibility;  the  state  of  one  who  Is 
bound  in  law  and  justice  to  do  something 
which  may  be  enforced  by  action";  and 
may  arise  from  contracts  express  or  im- 
plied, or  in  consequence  of  torts  commit- 
ted.— Piller  v.  Southern  Pac.  R.  Co.,  52  Cal. 
42,  44.  See  Wood  v.  Currey,  57  Cal.  208, 
209. 

54.  "The  word  'liability'  is  the  most  com- 
prehensive of  several  terms  used  in  this 
section,  and  Includes  both  of  others,  inas- 
much as  it  is  the  condition  in  which  in- 
dividual is  placed  after  breach  of  his  con- 
tract, or  violation  of  any  obligation  resting 
upon  him." — Lattin  v.  Gillette,  95  Cal.  317,. 
319,  29  Am.  St.  Rep.  115,  30  Pac.  545. 

55.  "Liability,"  as  used  in  section,  in- 
cludes responsibility  for  torts,  and  "is  ap- 
plicable to  all  actions  at  law,  not  specially 
mentioned  In  other  portions  of  the  statute." 
—Lowe  v.  Ozmun,  137  Cal.  257,  258,  70  Pac. 
87.  See  Piller  v.  Southern  Pac.  R.  Co.,  52 
Cal.  42;  Raynor  v.  Mintzer,  72  Cal.  5^5,  590, 
18  Pac.  82;  McCusker  v.  Walker,  77  Cal. 
208,  212.  19  Pac.  382;  Lattin  v.  Gillette,  95 
Cal.    317,   29  Am.   St.  Rep.   115,   30   Pac.  546. 

50.     Conspiracy— Malicious    prosecution. — 

No  action  lies  for  conspiracy  to  maliciously 
prosecute  another;  action  lies  for  wrongful 
and  damaging  act  done  thereunder,  and  is 
limited  to  two  years. — Taylor  v.  Bldwell, 
65  Cal.  489,  4  Pac.  491.  See  Herron  v. 
Hughes,  25  Cal.  555,  560;  Hutchins  v.  Hut- 
chins,  7  Hill  (N.  T.)  104;  Savile  v.  Roberts, 
1  Ld.  Raym.  378. 

57.  "An  action  will  not  lie  for  the  great- 
est conspiracy  Imaginable  if  nothing  be  put 
in  execution;  but  if  party  be  damaged 
action  will  lie.  Prom  whence  it  follows 
that  damage  is  ground  of  action." — Lord 
Holt  In  Savile  v.  Roberts,  1  Ld.  Raym.  378. 

58.  Constitutionality — Upheld. — The  pro- 
visions of  this  subdivision  of  above  section 
are  valid,  and  not  In  conflict  with  provi- 
fions  of  federal  constitution  relating  to 
regulation  of  commerce,  nor  with  four- 
teenth amendment  thereof,  relating  to  rights 
of  citizens  of  United  States  in  the  several 
states. — Higgins  v.  Graham,  143  Cal.  131, 
133,  76  Pac.  898.  (Not  appealed  to  supreme 
court  United  States.) 

59.  Contracts  «ot  In  writing; — What  In- 
cluded.— Contracts  not  in  writing,  actions 
on  which  are  barred  in  two  years  under 
this  section  and  subdivision. — This  has  been 
held  to  include: 

60.  Same  —  Account  current.  —  Adams  v. 
Patterson,  35  Cal.  122. 

See  par.  94,  this  note. 

61.  game  ■  Same— Wnore  account  not  mu- 
tual, the  statute  commences  to  run  on  each 
Item  -at  the  date  thereof. — See  par.  19,  this 
note. 

C.  C.  P.— 31 


62.  Same— Same— Where  account  mutual, 

from  last  item  on  either  side  of  the  account. 
— See  pars.  19  and  144,  this  note. 

63.  Same — Action    for    value    of    services 

as  secretary  of  corporation  by  stockholder. 
— Praylor  v.  Sonora  Min.  Co.,  17  Cal.  594. 
See   par.   94,   this   note. 

64.  Same— Action  to  cancel  note  after 
two  years  can  not  be  maintained  where 
holder  of  note  has  furnished  goods  or  per- 
formed services  in  value  equal  to  amount  of 
note. — Gates  v.  Lane,   49   Cal.   266. 

65.  Same— Action    to    recover   deposit    or 

purchase  -  money,  paid  on  abandonment, 
breach,  or  rescission  of  contract  of  sale. — 
See  pars.  82,  87,  88,  160-162,  et  seq.,  this 
note. 

66.  Same— Action  to  recover  reasonable 
value  of  plans  for  building  adopted  by  reso- 
lution of  board  of  education. — See  par.  44, 
this  note. 

67.  Same— Assumpsit  to  enforce  contri- 
bution among  co-obligors.  —  Chipman  v. 
Morrill,  20  Cal.  130,  136.  See  Conn.  Bab- 
cock  v.  Hubbard,  2  Conn.  536;  Ward  v. 
Henry,  5  Conn.  695,  596,  13  Am.  Dec.  119. 
N.  H.  Odlin  v.  Greenleaf,  3  N.  H.  270.  N.  Y. 
Mauri  v.  Heffernan,  13  John.  58,  59.  S.  C. 
Fraser  v.  Goode,  3  Rich.  L.  199.  Vt.  Lap  ham 
v.  Barnes,  2  Vt.  213. 

See   pars.   91,  98,   171,   this  note. 

68.  Same— Same— Actions  In  form  of  old 

count  in. — Keller  v.  Hicks,  22  Cal.  457,  83 
Am.  Dec.  78. 

See  par.  112,  this  note. 

69.  Same— Claim  for  contribution  from 
co-obligor. — Richter  v.  Henningsan,  110  Cal. 
530,  sub  nom.  Richter  v.  Blaslngame,  42 
Pac.  1077. 

See  par.  91,  this  note. 

76.     Same— Money    had    and    received    in 

count  in  form  of  old  count  in  assumpsit. — 
Keller  v.  Hicks,  22  Cal.  457,  83  Am.  Dec. 
78. 

71.  Same— Money  loaned  to  be  paid  on 
demand,  no  note  or  written  obligation  be- 
ing given  for  its  repayment. — In  matter  of 
Galvin,   51  Cal.  216,   217. 

72.  Same— Same— Mere  naked  receipt  ac- 
knowledging delivery  of  money,  not  im- 
porting promise,  obligation,  or  liability  to 
pay. — Ashley  v.  Vlscher,  24  Cal.  322,  85  Am. 
Dec.  65. 

73.  Same— Money  paid  on  purchase  at 
Invalid  public  sale  of  property. — Pimental 
v.  City  of  San  Francisco,   21   Cal.   351. 

74.  Same— Oral  contract  (see  pars.  157- 
162,  this  note)  to  furnish  all  couplings  for 
ditch  line  (see  par.  79,  this  note),  to  pay 
specified  sum  to  occupant  on  his  removal 
from  premises  (par.  161,  this  note),  to  can- 
cel note  and  return  collateral  (pars.  160- 
162,  this  note),  to  exchange  lands  (pars. 
200,  201,  this  note),  to  pay  specified  sum 
upon  resale  of  mine  deeded  by  promisee  to 
promisor. — Patterson  v.  Doe,  130  Cal.  333, 
62   Pac.   569. 
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75.  Same— Same— Spedic  enforcement  of 

oral  agreement  to  convey  lands. — See  Dodge 
v.  Clark,  17  Cal.  586;  Lowell  v.  Kier,  50  Cal. 
646. 

76.  Same— Same— Trait  created  by  a  pa- 
rol promise  to  reconvey  land  on  demand 
should  son  to  whom  deeded  die  unmarried 
and  without  issue  before  majority,  and  prop- 
erty distributed  to  promisor  as  heir,  he 
would,  upon  demand  of  plaintiff,  imme- 
diately convey  to  latter. — Seculovich  v.  Mor- 
ton, 101  Cal.  673,  677,  40  Am.  St.  Rep.  106, 
36  Pac.  387. 

77.  Same — Same— Verbal  statement  of  ac- 
count,  which   creates   new  cause   of  action. 

See  pars.  20,  145,  this  note. 

78.  Same— Same— Same— Moaej  paid  on— 
Breach  of. — Where  money  has  been  paid  to 
defendant  under  agreement  to  do  certain 
things,  statute  does  not  commence  to  run 
against  action  for  money  had  and  received, 
etc.,  until  demand  and  refusal. — Link  v.  Jar- 
vis.  5  Cal.  Unrep.  760,  33  Pac.  206. 

See  pars.  82-89,  this  note. 

79.  Same— Oral  promise— To  famish  all 
couplings  for  ditch  line. — Oral  contract  to 
furnish  all  iron  couplings  to  be  used  in  con- 
struction of  designated  pipe-line  at  so 
much  per  pound,  contract  is  entire,  and 
cause  of  action  does  not  arise  and  statute 
of  limitations  does  not  begin  to  run  against 
action  for  contract  price  until  all  couplings 
for  designated  use  have  been  furnished  or 
offered  to  be  furnished  and  refused. — First 
Nat.  Bank  v.  Perris  Irr.  Dist.,  107  Cal.  65, 
65,  40  Pac.  45. 

See  pars.  79,  157-163,  this  note;  also  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  §  1489  and  note. 

80.  Contract  for  services— Oral— Limita- 
tion of  action  to  recover  for  services  per- 
formed under  oral  contract  which  fixed  no 
period  for  their  duration,  statute  commences 
to  run  against  action  on  completion  or  ter- 
mination of  services,  and  recovery  is  lim- 
ited to  such  services  as  were  rendered 
within  two  years  before  action  brought. — 
See  Etchas  v.  Orena,  127  Cal.  688,  60  Pac. 
45;  Thompson  v.  Orena,  134  Cal.  26,  29,  sub 
nom.  Thompson  v.  Ruiz,  66  Pac.  24. 

81.  Same     "Statute  of  limitations   began 

to  ran  as  to  said  two  years'  service  as  soon 
as  they  were  performed,  for,  there  having 
been  no  contract  as  to  time  in  which  they 
were  to  be  paid  for,  recovery  for  them 
could  be  had  at  any  time  after  completion. 
Indeed,  in  absence  of  any  agreement  as  to 
time  or  manner  of  payment,  plaintiff  was 
entitled  to  payment  for  each  distinct  item  of 
service  as  soon  as  It  was  fully  performed, 
and  statute  would  begin  to  run  accord- 
ingly; and  cause  of  action  could  not  there- 
after be  taken  out  of  operation  of  statute 
by  any  oral  agreement  or  promise."  — 
Thompson  v.  Orena,  134  Cal.  26,  29,  sub 
nom.  Thompson  v.  Ruiz,  66  Pac.  24. 

See.  post,  S  360  and  note:  also  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  S  1697  and  note. 


82.  Contract  of  sale— Abandonment— Ac- 
tion to  recover  money  paid— Limitation  of 
action. — In  case  of  abandonment  or  mutual 
rescission  of  contract  of  sale  action  lies 
to  recover  money  paid,  on  implied  assump- 
sit, and  is  limited  to  two  years  from  date 
when  right  of  action  accrues. — See  Chip- 
man  v.  Morrill,  20  Cal.  130;  Lattin  v.  Gil- 
lette, 95  Cal.  317,  29  Am.  St.  Rep.  115,  30 
Pac.  545;  Todd  v.  Board  of  Education,  122 
Cal.  106,  54  Pac.  527;  Patterson  v.  Doe,  130 
Cal.  333,  338,   62  Pac.  569. 

83.  Same  —  Abaadoned  or  rescinded  by 
parties  purchase-price  or  instalment  paid 
can  be  recovered  within  two  years  from 
date  of  abandonment. — Cleary  v.  Folger,  84 
Cal.  316,  18  Am.  St.  Rep.  187,  24  Pac.  280; 
Drew  v.  Pedlar,  87  Cal.  443,  22  Am.  St.  Rep. 
267,  25  Pac.  749;  Phelps  v.  Brown,  95  Cal. 
572,  30  Pac.  774,  commenting  on  and  dis- 
tinguishing England  v.  Rogers,  41  Cal.  420; 
Scott  v.  Glenn,  87  Cal.  221,  25  Pac.  405: 
Dennis  v.  Strassburger,  89  Cal.  583,  26  Pac. 
1070;  Easton  v.  Montgomery,  90  Cal.  307,  27 
Pac.  280;  Newton  v.  Hull,  90  Cal.  487,  27 
Pac.  429;  Anderson  v.  Strassburger,  92  Cal. 
38,  27  Pac.  1095;  Bradford  v.  Parkhurst,  96 
Cal.  102,  30  Pac.  1106;  Shlvely  v.  Semi- 
Tropic  L.  &  W.  Co.,  99  Cal.  259,  261,  33  Pac. 
848. 

See  par.  88,  this  note. 

84.  "In  case  of  Cleary  v.  Folger,  84  Cal. 
816,  18  Am.  St.  Rep.  187,  24  Pac.  280,  which 
was  decided  in  department,  and  never 
brought  under  review  of  court  by  petition 
for  hearing  in  bank,  it  was  held,  contrary 
to  earlier  and  later  decisions,  that  in  case 
of  mutual  and  dependent  stipulations  to  be 
concurrently  performed,  both  parties  are  in 
default  if  time  of  performance  passes  with- 
out tender  of  performance  on  either  side, 
and  that  contract  is  at  an  end.  As  to  this 
proposition,  that  case  has  been  expressly 
overruled  in  Newton  v.  Hull,  90  Cal.  487, 
492,  and  correct  rule  of  earlier  cases  re- 
stored; but  the  further  proposition  Involved 
and  decided  in  that  case,  and  in  Drew  v. 
Pedlar,  87  Cal.  443,  22  Am.  St.  Rep.  257,  25 
Pac.  749,  viz.,  that  when  contract  of  sale 
and  purchase  of  lands  is  abandoned  or  re- 
scinded by  parties,  vendee,  though  in  de- 
fault, may  recover  back  instalments  paid 
of  purchase-money  less  actual  damage  to 
vendor  occasioned  by  his  breach  of  con- 
tract, has  never  been  reversed  or  modified." 
— Phelps  v.  Brown,  95  Cal.  572,  575,  80  Pac. 
774. 

85.  "But  it  was  not  intended  in  those 
cases  to  hold  that  purchaser  may,  upon  his 
own  default,  recover  money  paid  by  him, 
when  vendor  has  not  refused  to  complete 
sale,  and  vendee  still  declines  to  do  so." — 
Joyce  v.  Shafer,  97  Cal.  335.  337,  838,  32 
Pac.  320. 


86.     Same— Same— Conveyance   by  vendor 

of  land  contracted  for  to  third  party  be- 
fore time  for  performance  of  contract  of 
sale  is  not  breach  of  that  contract,  and  does 


482 


Tit.  It,  Ch.  in,] 


OBLIGATION   NOT  IN  WRITING. 


8339 


not  entitle  purchaser  to  treat  contract  as 
abandoned  or  rescinded  before  time  of  per- 
formance arrives. — Joyce  v.  Shafer,  97  Cal. 
335,  38  Pac.  320;  Shively  v.  Semi-Tropic  L. 
&  W.  Co„  99  Cal.  259,  33  Pac.  848;  Gaberino 
v.  Roberts,  109  Cal.  125,  128,  41  Pac.  857; 
Royal  v.  Dennison,  109  Cal.  658,  562,  42  Pac. 
39. 

87.  Same  —  Breach  —  Action  to  recover 
purchase-money— Limitation  of  action. — In 
case  of  breach  of  contract  to  convey,  ac- 
tion to  recover  purchase-money  is  based  on 
Implied  assumpsit,  and  limited  to  two  years 
from  date  on  which  the  cause  of  action 
arose. — See  par.  112,  this  note. 

88.  Same— Rescission— Recovery  of  de- 
posit—Limitation of  action. — On  rescission 
of  contract  of  sale  action  may  be  brought 
under  this  subdivision  for  recovery  of  de- 
posit, if  brought  within  two  years  from 
date  of  rescission. — Bogart  v.  Crosby,  91  Cal. 
278,  281,  27  Pac.  603;  Lewis  v.  Rothchild,  92 
Cal.  625,  28  Pac  806. 

See  pars.  88,  112,  this  note. 


Same— Same  —  Amended  complaint  — 
New  cause  of  action  is  not  stated  in 
amended  complaint  in  which  agents  selling 
the  property  are  separated  from  owner- 
vendors,  but  all  are  made  co-defendants, 
where  petition  in  each  instance  charges  de- 
fendants with  having  received  from  plain- 
tiff, and  to  his  use,  sum  of  money  sued  for; 
and  where  first  action  was  commenced  in 
time,  statutory  bar  can  not  be  successfully 
interposed  to  amended  complaint. — Bogart 
v.  Crosby,  91  Cal.  278,  281,  27  Pac.  603. 
See  pars.  1,  9,  207,  211,  this  note. 

90.  Contractor's  bond  —  Action  on  — 
Founded    npon    an    instrument    In    writing:, 

and  for  that  reason  the  two-year  limitation 
provided  in  above  section  does  not  apply. — 
Summers  v.  L.  F.  S.  Syndicate,  —  Cal.  App. 
— .  189  Pac  286. 

91.  Contribution  —  Accommodation  In- 
dorse*—Limitation  of  action  is  from  date 
of  payment  and  not  maturity  of  note. — 
Sherwood  v.  Dunbar,  6  Cal.  53. 

See  par.  211,  this  note. 

93.  Same  — Action  against  eo-oollgor  — 
Limitation  of  action  against  co-obligor  for 
contribution  is  to  any  time  within  two  years 
from  date  of  such  payment,  where  not 
founded  upon  written  instrument. — Richter 
v.  Henningsan,  110  Cal.  630,  537,  sub  nom. 
Richter  v.  Blast ngame,  42  Pac.  1077. 

See  pars.  98,  207,  this  note. 

98.  Conversion  —  Action  for  wrongful- 
Limitation  of  action  is  not  governed  by  this 
section  and  subdivision,  but  by  section  338, 
ante. — Lowe  v.  Ozmun,  137  Cal.  257,  70  Pac. 
97. 

See,  ante,  8  888,  note  pars.  92,  102-107. 

94.  Corporation— Compensation  to  stock- 
bolder    for    services     Limitation    of    action, 

where  there  is  no  written  contract  to  pay, 
must  be  brought  within  two  years  after 
cause  of  action  therefor  accrues. — McCarthy 


v.  Mt.  Tecarte  L.  &  W.  Co.,  Ill  Cal.  328,  43 
Pac.  956;  Fraylor  v.  Sonora  Min.  Co.,  17 
Cal.  594. 

96.  Same— Same— Resolution  of  board  of 
directors  regarding  compensation  to  be  paid 
is  not  "instrument  in' writing"  within  mean- 
ing of  section  337,  ante. — McCarthy  v.  Mt. 
Tecarte  L.  &  W.  Co.,  Ill  Cal.  328,  43  Pac. 
956. 

99.  Same— Dividend*— Demand  necessary 
to  accrual  of  rlgbt  of  action,  on  part  of 
stockholder  therefor,  and  statute  of  limi- 
tations does  not  commence  to  run  until 
such  demand  and  refusal. — Garoutte,  J.,  in 
dissenting  opinion  in  Bills  v.  Silver  King 
Min.  Co.,  106  Cal.  9,  26-27,  39  Pac.  43.  See 
Hagar  v.  Union  Nat.  Bank,  63  Me.  509,  512; 
State  v.  Baltimore  &  O.  R.  Co.,  6  Gill  (Md.) 
363,  387;  Jones  v.  Terre  Haute  &  R.  R.  Co.. 
57  N.  Y.  196,  205;  Scott  v.  Central  R.  &  B. 
Co.,  52  Barb.  (N.  T.)  45,  69;  Philadelphia 
W.  &  B.  R.  Co.  v.  Cowell,  28  Pa.  St.  329,  70 
Am.  Dec.  128. 

97.  Same— Same— Refusal  to  pay— Limi- 
tation of  action. — Question  whether  divi- 
dend declared  Is  debt  owing  by  corpora- 
tion to  holders  of  shares  or  a  mere  property 
of  stockholders  rightfully  in  possession  of 
corporation,  was  raised  but  not  decided  In 
majority  opinion  in  Bills  v.  Silver  King 
Min.  Co.,  106  Cal.  9,  18,  19,  39  Pac.  43. 


98.  Same— Payment  of  revenue-tax  by 
stockholder— Contribution  among  stockhold- 
ers—Limitation of  action  to  enforce, — as  to, 
see  par.  92,  this  note. 

99.  Same— Subscription  to  stock— Calls- 
Limitation  of  action  against  stockholder  on 
is  two  years  under  this  subdivision. — Glenn 
v.  Saxton,  68  Cal.  363,  358,  9  Pac.  420. 

100.  Fact  that  corporation  is  domiciled 
in  Virginia  and  there  is  judgment  of  court 
of  chancery  of  that  state  directing  that  call 
be  made,  does  not  change  period  of  limita- 
tion.— Glenn  v.  Saxton,  68  Cal.  353,  9  Pac 
420. 

101.  Damages— Consequential  for  unwar- 
ranted refusal  to  pay  ©heck,  brought  by  de- 
positor, is  upon  contract  obligation  or 
liability  not  founded  upon  written  instru- 
ment, and  barred  in  two  years  under  this 
subdivision. — Smith's  Cash  Store  v.  First 
Nat.  Bank,  149  Cal.  32,  5  L.  R.  A.  (N.  S.) 
870,  84  Pac.  663. 

As  to  consequential  damages  for  Inciden- 
tal trespass  without  entry,  arising  from 
lawful  act  elsewhere,  see  par.  113.  this  note. 

102.  Same— Overflow  —  Of  Irrigation  dam 
and  ditch  —  Action  la  In  time  if  brought 
within  two  years  from  date  of  injury.  Right 
to  bring  an  action  within  two  years  is  un- 
affected by  fact  of  injury  resulting  from  an 
earlier  overflow,  action  upon  which  would 
have  been  barred,  the  same  not  being 
counted  upon. — Meigs  v.  Pinkham,  159  Cal. 
110,  112  Pac.  883. 

103.  Same— Same— Of  land  —  Limitation 
of  action  for. — In  action  to  recover  damages 
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for  overflow  of  land  period  of  limitation  de- 
pends upon  whether  injury  complained  of 
was  direct  or  consequential. — See  par.  106, 
this  note;  also,  ante,  .§  338  note  pars.  78-81. 

104.  Deposit — Written  contract  of  sale 
by  administrator— Made  without  authorisa- 
tion of  court,  being  binding  upon  him  per- 
sonally, action  to  recover  deposit  is  not 
governed  by  this  section  and  subdivision 
but  by  section  337,  ante. — Melone  v.  Run! no, 
129  Cal.  514,  525,  79  Am.  St.  Rep.  127,  62  Pac. 
93. 

105.  Embesslement— Action  against  Inno- 
cent   partner— Limitation    of   action. — As    to 

generally,  see  par.  39,   this   note. 

106.  Embankment,  etc.— Erection  caus- 
ing overflow  —  Limitation  of  action  for 
damages. — In  case  where  erection  of  em- 
bankment causing  land  to  be  overflowed 
and  washed  and  cut  in  gullies  and  other- 
wise damaged,  such  damages  being  conse- 
quential and  not  direct  result  of  construc- 
tion of  such  embankment,  etc.,  action  to 
recover  damages  being  in  nature  of  an 
action  on  the  case  at  common  law,  is  gov- 
erned by  this  section  and  subdivision.— 
Hicks  v.  Drew,  117  Cal.  305,  309,  49  Pac. 
189:  Daneri  v.  Southern  Pac.  R.  Co.,  122 
Cal.  507,  55  Pac.  243. 

See  par.  102;  also,  ante,  S  338,  note  pars.' 
78-81. 

107.  Error  In  publication  of  legal  notice 
— Damages— Limitation    of    action    for. — As 

to  generally,  see  par.  151,  this  note. 


108.  Excessive  Judgment— Action  to 
cover  on— Limitation  of  action  is  two  years 
from  date  on  which  judgment  was  modified 
by  supreme  court,  and  not  from  date  on 
which  judgment  was  entered  of  record  in 
trial  court. — Apple  garth  v.  Dean,  68  Cal. 
491,  13  Pac.  587. 

100.  Execution- Issned  on  satisfied  judg- 
ment—Tort— Limitation  of  action  two  years 
from  date  of  levy  under  the  wrongful  ex- 
ecution.— Wood  v.  Currey,  57  Cal.  208,  210. 
See  Harpending  v.  Meyer,  55  Cal.  555;  Piller 
v.  Southern  Pac.  R.  Co.,  52  Cal.  42,  44; 
Howell  v.  Young,  5  Barn.  &  Cr.  266. 

See   pars.   114,   124,   196,   197,   this  note. 

110.  Fees  Illegally  exacted— Action  to  re- 
cover governed  by  provisions  of  subdivi- 
sion 1. — Action  to  recover  fees  for  filing 
inventories,  etc.,  unlawfully  executed  by 
county  officials,  comes  within  the  provi- 
sions of  and  is  subject  to  the  bar  pre- 
scribed by  this  section. — Trower  v.  City, 
etc.,  San  Francisco,  157  Cal.  762,  769,  109 
Pac.    762. 

111.  Foreign  judgment— Action  on— Lim- 
itation.— As  to  generally,  see  par.  52,  this 
note. 

112.  Implied  assumpsit- Actions  to  re- 
cover In— Limitation  of  action  two  years 
from  accrual  of  cause  of  action,  tn  all  cases 
where  cause  of  action  rests  is  implied  as- 
sumpsit.— Joyce  y.  Bhafer,  97  Cal.  335,  32 
Pac.  320;  Shlvely  v.  Semi-Tropic  L,  &  W.  Co., 


99  Cal.  259,  33  Pac.  848;  Thomas  ▼.  Pacific 
Beach  Co.,  115  Cal.  136,  139-141,  46  Pac. 
899. 

See  pars.  82-89,  this  note. 

113.  Incidental  trespass  and  Injury  to 
land— Arising  from  lawful  act  without  en- 
try of  defendant,  not  done  upon  the  plain- 
tiff's property,  but  committed  elsewhere, 
and  causing,  as  a  consequence  thereof, 
some  injury  to  such  property  not  arising 
from  an  entry  thereon  by  the  defendant 
or  his  agent,  an  action  to  recover  dam- 
ages therefor  is  limited  by  the  provisions 
of  subdivision  1  of  above  section,  and  must 
be  commenced  within  two  years. — Potter  v. 
City  of  Los  Angeles,  182  Cal.  515,  189  Pac. 
105. 

As  to'  action  for  consequential  damages 
for  erection  of  bulkhead,  etc.*  causing  over- 
flow of  land,  see  pars.  102,  106,  this  note. 

114.  Injunction— Maliciously  suing  out- 
Limitation  of  action  for  limited  to  two  years 
from  date  on  which  injunction  is  dissolved, 
and  not  two  years  from  date  on  which  ac- 
tion is  finally  determined.  —  Anderson  v. 
Coleman,  56  Cal.  124,  126  (Sharpstein,  J.,  in 
concurring  opinion,  holds  limitation  two 
years  from  date  of  final  determination  of 
injunction  suit). 


115.  Innkeepers— Loss  of  guest's 
Limitation  of  action  is  that  provided  by 
this  subdivision  and  section. — Churchill  v. 
Pacific  Imp.  Co.,  96  Cal.  490,  31  Pac.  560. 

116.  "Preponderating  weight  of  author- 
ity, from  time  of  decision  in  Cayle's  Case. 
8  Coke,  32,  to  present  time,  is  In  favor  of 
the  rule  that  he  (innkeeper)  is  liable  as 
an  Insurer." — Pinkerton  v.  Woodward,  33 
Cal.  557,  600,  91  Am.  Dec.  657.  See  Ind. 
Thickstone  v.  Howard.  8  Blackf.  535.  Me. 
Shaw  v.  Berry,  31  Me.  487,  52  Am.  Dec.  628. 
Mass.  Mason  v.  Thompson,  26  Mass.  (9  Pick.) 
280.  20  Am.  Dec.  471.  N.  H.  Sibley  v.  Aid- 
rich,  33  N.  H.  553,  66  Am.  Dec.  745.  N.  Y. 
Hulett  v.  Swift,  33  N.  T.  671,  88  Am.  Dec. 
405,  affirming  42  Barb.  249;  Wilkins  v.  Earle, 
44  N.  Y.  172,  4  Am.  Rep.  655;  Grinnell  v. 
Cook.  3  Hill  485,  38  Am.  Dec.  663;  Piper  v. 
Manny,    21   Wend.    282. 

117.  "His  liability  extends  to  wearing- 
apparel,  Jewelry,  money,  and  even  to  horses, 
wheat,  butter,  and  other  articles  of  bulk 
belonging  to  guest,  if  received  by  inn- 
keeper into  his  care,  and  within  his  place 
of  entertainment." — Wilkins  v.  Earle,  44 
N.  Y.  172,  4  Am.  Rep.  655. 

118.  His  responsibility  extends  equally 
to  such  as  guests  may  have  with  them,  in 
their  immediate  possession,  on  arriving  at 
hotel,  and  such  as  subsequently  arrive  and 
also  that  which  Is  subsequently  purchased. 
— Pinkerton  v.  Woodward,  38  Cal.  557,  91 
Am.  Dec.  657. 

119.  Insurance  policy — Benefit  certificate 
—Assignment  as  collateral— Bar  upon  orig- 
inal debt  — Effect  upon  security.  —  Where 
beneficial  certificate  was  assigned  as  col- 
lateral security  to  indemnify  securities,  who 
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were  compelled  to  pay  his  debt,  and  such 
securities  neglected  for  two  years  to  bring: 
suit  against  principal  for  reimbursement, 
and  right  is  barred,  right  to  maintain  suit 
upon  benefit  certificate  is  also  barred. — 
Conway  v.  Supreme  Council  C.  K.  of  A.,  137 
Cal.  384,  70  Pac.  223,  see  same  case  131  Cal. 
437.   440.   63  Pac.  727. 

120.  Same— Premiums  paid  by  beneficiary 
—Reimbursement. — Where  one  of  benefici- 
aries named  in  policy  of  insurance  pay 
premiums  thereon  he  is  entitled  to  be  re- 
imbursed out  of  proceeds  of  policy,  and 
statutory  bar  against  such  action  does  not 
commence  to  run  until  death  of  insured. — 
Stock  well  v.  Mutual  L.  Ins.  Co.,  140  Cal. 
198,  73  Pac.  833. 

121.  Same— When  executed  wit  boat  the 
■tate  limitation  of  action  thereon  is  two 
years  from  date  thereof  under  this  subdi- 
vision.— Harrigan  v.  Home  L.  Ins.  Co.,  128 
Cal.    531,    636.    542,   58 'Pac.   180,    61   Pac.    99. 

Editorial  Notet  The  amendment  to  above 
section  in  1917  eliminated  the  clause  "or 
an  action  bounded  upon  an  instrument  or 
writing  executed  out  of  the  state." — Stats, 
and  Amdts.  1917,  p.  299. 

122.  But  when  executed  within  state 
limitation  is  governed  by  section  337,  ante. 
— Curtiss  v.  Aetna  L.  Ins.  Co.,  90  Cal.  245, 
27   Pac.   211. 

Aa  to  when  executed  In  state,  see,  ante, 
§  337,   note   par.   192. 

128.  License-tax— Revocation  —  Recovery 
of  money  paid— Limitation  of  action  to  re- 
cover proportionate  amount  of  money  paid 
for  license  which  was  revoked  before  period 
for  which  license  was  granted,  accrues  on 
revocation  of  license  and  must  be  com- 
menced within  two  years. — Hertwick  v.  Na- 
tional City,  102  Cal.  377,  380,  36  Pac.  667. 

124.  Maltdona  prosecution— Limitation  of 
action  to  recover  damage*  for  is  two  years 
from  date  on  which  right  of  action  accrues. 
— Sharp  v.  Miller,  54  Cal.  329.  332;  Ander- 
son v.  Coleman,  56  Cal.  124,  126;  Taylor  v. 
Bidwell,  65  Cal.  489,  4  Pac.  491;  McCusker 
v.  Walker,  77  Cal.  208,  19  Pac.  382;  Krause 
v.  Spiegel,  94  Cal.  370,  15  L.  R.  A.  707,  29 
Pac.  707. 

125.  Same— Charge  not  a  crime. — Arrest 
and  imprisonment  on  charge  which  does 
not  constitute  criminal  offense,  such  as 
charge  of  slander,  can  not  be  made  the  basis 
of  action  for  malicious  prosecution,  but 
may  be  basis  of  one  for  false  imprisonment, 
which  is  barred  in  one  year. — Krause  v. 
Spiegel,  94  Cal.  370,  28  Am.  St.  Rep.  137, 
15  L.  R.  A.  707.  29  Pac.  707. 

126.  Compare i  Dennis  v.  Ryan,  65  N.  Y. 
385.  22  Am.  Rep.  685. 

127.  Same*— Same— Information  or  indict- 
ment defective  and  no  conviction  could  be 
had  thereunder,  action  for  malicious  prose- 
cution may  be  maintained;  for  in  either 
case,  whether  indictment  be  good  or  bad, 
the    plaintiff   is    equally    subjected    to    dis- 


grace of  it,  and  put  to  same  expense  in  de- 
fending himself  against  it.  —  Krause  v. 
Spiegel,  94  Cal.  370,  28  Am.  St.  Rep.  137,  15 
L.  R.  A.  707,  29  Pac.  707. 

128.  Same—  Civil  action  —  Prosecution 
without  probable  canae  in  civil  suit,  al- 
though no  attachment  or  other  writ  than 
summons  issues,  renders  liable  to  action 
for  damages,  if  commenced  within  two  years 
from  date  of  final  determination  of  action 
complained  of. — Eastin  v.  Bank  of  Stockton, 
66  Cal.  123,  4  Pac.  1106;  Berson  v.  Ewing. 
84  Cal.  89,  92,  23  Pac.  1112,  distinguishing 
Sharp  v.  Miller,  57  Cal.  431;  McCusker  v. 
Walker,  77  Cal.  208,  19  Pac.  882. 

120.  Same— Same— Court  and  not  jury  to 
determine  whether  facts  as  found  establish 
probable  cause. — Eastin  v.  Bank  of  Stockton, 
66  Cal.  123,  4  Pac.  1106.  See  Grant  v. 
Moore,  29  Cal.  644,  662. 


180.     Same— Same— In  attachment, — as  to, 

see  pars.  33-36,  this  note. 

181*     Same— Same— In    injunction, — as    to, 

see  par.  114,  this  note. 

182.     Same— Same— In    issuing    execution* 

— as  to,  see  par.  109,  this  note. 

188.  Medical  attendance,  etc.— "Liability" 
for— Action    to    recover   on    limited    to    two 

years  from  date  on  which  cause  of  action 
arose. — See  pars.  53-56,  175-177,  this  note. 

184.  Misconduct  or  negligence  Daman-en 
for— Limitation  of  action  two  years  from 
date  when  defendant  was  guilty  of  such 
misconduct. — See  Piller  v.  Southern  Pac.  R. 
Co.,  62  Cal.  42,  44;  Harpending  v.  Meyer, 
66  Cal.  5$6;  Wood  v.  Currey,  57  Cal.  208. 
210;  Hays  v.  Ewing,  70  Cal.  127.  11  Pac 
602;  Raynor  v.  Mintzer,  72  Cal.  586,  18  Pac 
182;  Lattin  v.  Gillette,  95  Cal.  317,  319,  29 
Am.  St.  Rep.  115,  30  Pac.  545. 

134a.  See  6a.  Crawford  v.  Oaulden,  38 
Ga.  173,  174;  Lilly  v.  Boyd,  72  Ga.  83.  N.  V. 
Northrup  v.  Hill,  57  N.  Y.  351,  356,  15  Am. 
Rep.  601.  Ohio.  Kerns  v.  Schoonmaker,  4 
Ohio  331,  22  Am.  Dec.  757.  Pa,  Moore  v. 
Juvenal,  92  Pa.  St.  484.  Buff.  Short  v.  Mc- 
Carthy, 3  Barn.  &  Aid.  626,  5  Eng.  C.  L.; 
Howell  v.  Young,  6  Barn.  &  Cr.  *259,  266,  11 
Eng.  C.  L.  259. 

135.  Month  to  month  contract  for  per- 
sonal services  Time  of  accrual  of.  cauae 
of  action. — A  contract  for  personal  services 
for  an  indefinite  period,  at  a  monthly  sal- 
ary, is  a  contract  from  month  to  month, 
and  the  various  sums  of  money  which  would 
become  due  for  such  services  accrue  at 
the  end  of  each  month  during  the  time 
of  the  employment. — Shuler  v.  Corl,  39  Cal. 
App.  196,  178  Pac.  535. 

136.  Such  a  contract  is  not  rendered  a 
mutual,  open  and  current  account,  so  as  to 
make  the  four-year  statute  applicable,  by 
an  allegation  of  the  complaint  in  an  action 
thereon  that  payments  were  made  on  ac- 
count at  various  times  but  that  there  was 
never  any  specific  agreement  as  to  time 
of  payment,   except  for  full  payment   upon 
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quitting-    service. — Shuler    v.    Corl,    39    Cal.. 
App.   195,   178   Pac.   635. 

137.  Mortgage  —  Assumption  of  and 
agreement  to  pay-— Action  on  is  subject  to 
limitation  of  action  applicable  to  mortgage, 
and  not  limitation  under  this  subdivision 
to  agreement  to  pay  mortgage  as  new  and 
independent  agreement. — Roberts  v.  Fitzal- 
len,  120  Cal.  482,  52  Pac.  818. 

138.  Munlcpal  corporations— Property  ac- 
quired by  In  exchange  for  void  bonds-— Ac- 
tion to  recover  property  or  reasonable  value 
—Accrual  of  cause  of  action. — A  cause  of 
action  against  a  municipal  corporation  to 
recover  property  which  it  has  received  in 
exchange  for  void  bonds  or  to  recover  the 
face  value  of  the  property  so  acquired, 
accrues  at  the  time  the  bonds  are  de- 
livered, and  falls  within  the  limitation 
of  subdivision  1  of  the  above  section. — 
Hooker  v.  East  Riverside  Irr.  Dist.,  38  Cal. 
App.  615,  177  Pac.  184. 

139.  Same— Revocation  of  license— Limi- 
tation of  action  to  recover  proportionate 
amount  of  money  paid  for  license, — as  to, 
see  par.  123,  this  note. 

140.  Same  —  Street  Improvement  —  Per- 
sonal liability— Limitation  of  action, — as  to, 

see,  ante,  9  338,  note  par.  39. 

141.  Mutual  account— Open — Action  on— 
Limitation    of   action    runs    from    last    Item 

In    either    side    of    account. — Mayberry    v. 
Cook,  121  Cal.  588,  54  Pac.  95. 
See,   post,   S  344  and   note. 

142.  Same—  Stated  —  What  constitutes.— 

MA  stated  account  is  agreement,  between 
parties  thereto  that  all  items  therein  are 
true." — Auzerais  v.  Naglee,  74  Cal.  60,  15 
Pac.  371;  Mayberry  v.  Cook,  121  Cal.  588, 
590,  54  Pac.  95. 

143.  "But  this  agreement  may  be  applied 
from  circumstances,  as  where  merchants 
reside  in  different  places,  and  one  sends 
account  to  other,  who  makes  no  objection  to 
it  within  reasonable  time." — Auzerais  v. 
Naglee,  supra.  See  Terry  v.  Sickles.  13  Cal. 
427;  Hendy.  v.  March,  75  Cal.  566,  17  Pac. 
702;  Mayberry  v.  Cook,  121  Cal.  588,  590, 
64  Pac.  95. 

144.  Same— Same— Implied   agreement. — 

In  case  of  mutual  account  stated  there  is 
Implied  agreement  to  pay;  and  in  action 
on  such  account  statute  of  limitations  runs 
against  action  from  date  of  last  item  on 
either  side  of  account. — Mayberry  v.  Cook, 
121   Cal.    588,   54   Pac.   95. 

145.  Same— Verbal  statement  of— Limita- 
tion of  action  on  account  verbally  stated  at 
time  when  bar  has  not  intervened,  new 
cause  of  action  is  raised  thereon,  and  stat- 
ute of  limitations  begins  to  run  from  date 
of  settlement  and  promise  to  pay. — Auze- 
rais v.  Naglee,  74  Cal.  60,  67,  15  Pac.  371; 
Kahn  v.  Edwards,  75  Cal.  192,  16  Pac.  779. 
See  Ark.  Higgs  v.  Warner,  14  Ark.  192.  Ind. 
Brackenridge  v.  Baltzoll.  1  Ind.  333.  Me. 
McLellan   v.   Crofton,   6   Me.    307,   337.    Fed. 


Ex   parte  Storer,   Davies   294,   2   Ware   298, 
23  Fed.  Cas.  162. 

See  par.  20,  this  note. 

146*.  Negligence  —  Attorney,  of  —  Action 
for  damages  limited  to  two  years.  —  See 
pars.  40,  41,  146,  this  note. 

As  to  damages  for  negligence  or  miscon- 
duct, see  pars.  134,  134a,  this  note. 

147.  Same— Breach  of  contract  —  Disre- 
gard of  duty* — "Whether  negligence  out  of 
which  cause  of  action  arises  is  breach  of 
implied  contract,  or  affirmative  disregard 
of  some  positive  duty,  is  immaterial.  In 
either  case,  liability  arises  immediately 
upon  such  breach  of  contract  or  disregard 
of  duty,  and  action  to  recover  damages 
which  are  measure  of  such  liability  may  be 
immediately  maintained.  Right  to  main- 
tain action  is  distinguished  from  measure  of 
damages,  and  although  entire  damage  re- 
sulting from  such  negligence  may  not  have 
been  sustained,  or  fact  that  negligence  oc- 
curred may  not  have  been  known  until 
right  to  a  recovery  is  barred,  yet  time 
within  which  action  may  be  brought  is  not 
thereby  prolonged." — Lattin  v.  Gillette,  95 
Cal.  317,  319,  29  Am.  St.  Rep.  115,  30  Pac. 
545. 

See  par.  151,  this  note. 

148.  Same — Certificate  of  title  —  Limita- 
tion of  action. — In  action  for  damages  for 
negligence  in  certifying  title  court  say: 
"The  contract  which  is  basis  of  plaintiff's 
cause  of  action  herein  does  not  'rest  in' 
or  'grow  out'  of  this  certificate,  nor  does 
certificate  contain  any  obligation  or  con- 
tract that  can  be  enforced,  or  which  is 
susceptible  of  violation  on  part  of  defen- 
dants, or  under  which  any  liability  can  ac- 
crue against  them.  The  obligation  assumed 
by  them  was  that  created  at  time  of  their 
acceptance  of  employment  by  plaintiff  and 
antedated  making  of  certificate.  The  certifi- 
cate is  not  evidence  of  this  obligation,  but 
is  merely  evidence  of  act  done  by  them  in 
purported  satisfaction  of  the  obligation  as- 
sumed by  them  in  accepting  their  employ- 
ment. Instead  of  establishing  contract 
made  between  them  and  plaintiff,  it  is  evi- 
dence relied  upon  by  him  to  establish 
breach  of  that  contract,  and  necessarily 
presumes  that  contract  was  complete  be- 
fore it  was  given." — Lattin  v.  Gillette,  95 
Cal.  317,  322,  323,  29  Am.  St.  Rep.  115,  30 
Pac.   646. 

As  to  limitation  of  action  for  error  or 
negligence  in  certificate  of  title,  see  par.  46, 
this  note. 


149.  Same— Damages  for— Action  limited 
to  two  years  after  date  of  negligent  act  of 
defendant. — See  pars.'  101-104,  this  note. 

150.  Same  —  Innkeepers,  of  —  Loss  of 
guest's  property— Action  for  is  governed  by 
this  subdivision  and  section. — See  pars.  115- 
118,  this  note. 


151.  Same— Legal  notice  Error  in  pub- 
lication of— Limitation  of  action  for  dam- 
ages*— Action  being  based  upon  implied 
promise  to  perform  with  care  and  diligence 
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publication  which  he  undertook,  cause  of 
action  accrues  and  statute  begins  to  run 
when  error  is  committed  and  not  when  dis- 
covery thereof  Is  made. — Argall  v.  Bryant, 
1   Sandf.   (N.  Y.)    98. 

152.  Same — Of  railroad*  —  Limitation  of 
actios, — as  to,  see  pars.  45,  175-177,  this 
note. 

153.  Same— Of  surveyor— Negligence  or 
unskllfulness  in  surveying  tract  of  land 
into  lots  suitable  for  sale,  resulting  in  dam- 
age, cause  of  action  arises  when  survey 
completed  and  action  barred  in  two  years, 
regardless  of  when  error  was  discovered. 
— Troup  v.  Smith,  20  John.   (N.  Y.)    33. 

154*  Nuisance  —  Action  for  damages  — 
Limitation  is  two  years  under  this  section. 
— Cameron  v.  San  Francisco,  68  Cal.  390,  9 
Pac  430. 

155.  Official  bonds— Action  upon— Limita- 
tions.— See,  ante,   ft  337,   note   pars.   174-189. 

156.  Option  contract— Taken  by  two  per- 
sona—Action  for  profits  under.  —  Contract 
not  in  writing*,  for  the  payment  of  the  dif- 
ference between  one-half  of  one-sixth  and 
one-half  of  erne-eighth,  representing  the 
profits  of  the  sale  of  an  option  In  land, 
brought  within  two  years  after  the  collec- 
tion of  the  money,  is  not  barred  by  the 
statute  of  limitations. — Martin  v.  Stone,  15 
Cal.  App.  174,  178,  113  Pac.  706. 

As    to    option    contracts    generally,    see 

James  on  Option  Contracts. 

157.  Oral  contract— Breach  —  Limitation 
of  action  to  recover  damages  therefor  is 
governed  by  this  section  and  subdivision, 
and  is  two  years  from  date  on  which  cause 
of  action  accrues. — Patterson  v.  Doe,  130 
Cal.  333.  63  Pac.  569. 

See  pars.  78,  200,  201,  this  note. 

158.  In  action  on  oral  promise  to  pay 
specified  sum  to  occupant  of  land  if  he 
would  remove  therefrom,  statute  com- 
mences to  run  against  such  action  on  date 
of  removal  from  land,  and  is  barred  in  two 
years  thereafter. — Morehouse  v.  Morehouse, 
140  Cal.  88,  73  Pac.  738. 

159.  A  subsequent  conditional  promise  to 
pay  sum  as  soon  as  promisor  could  make  it 
out  of  land  or  sell  land,  is  not  continuation 
of  original  promise,  but  new  and  indepen- 
dent contract. — Morehouse  v.  Morehouse, 
supra;  Rodgers  v.  By  era,  127  Cal.  628.  60 
Pac.   42. 

160.  Same— To  cancel  note  and  return 
collaterals— Breach— Limitation  of  action  to 
recover  damages  is  governed  by  this  sec- 
tion and  subdivision,  and  barred  in  two 
years. — Scrivner  ▼.  Woodward,  139  Cal.  314, 
73  Pac  863. 

161.  If  the  collaterals  are  not  returned 
on  demand,  defendant  Is  liable  in  action  for 
conversion,  if  such  action  is  not  barred. — 
Scrivner  v.  Woodward,  189  Cal.  314,  78  Pac 
863. 

162.  But  this  action  has  different  limita- 
tion, being  governed  by  section  338,  ante. — 
See,  ante,  S  338,  note  pars.  102-107. 


168.     Same— Without  state— Barred  when. 

— Foreclosure  of  mortgage  given  for  pre- 
existing debt,  contracted  orally  without  this 
state,  is  barred  in  two  years  from  the  ma- 
turity of  the  debt. — Sanford  v.  Bergin,  166 
Cal.  43,  48,  103  Pac.  333. 

164.     Overflow  of  land— Action  to  recover 
damages   for— Limitation  of  action. — As    to 

generally,  see  pars.  102,  106,  113,  this  note. 


165.  Passenger— Injury  to— Limitation  of 
action, — as  to,  see  par.  172,  this  note. 

166.  Policy  of  Insurance— Executed  out 
of  state— Limitation  of  action  upon  is  re- 
stricted to  two  years  by  this  section  and 
subdivision. — Harrigan  v.  Home  L.  Ins.  Co., 
128  Cal.  531,  535,  61  Pac  99. 

Editorial  Notes  The  amendment  to  above 
section  in  1917  eliminated  the  clause  "or  an 
action  founded  upon  an  instrument  or  writ- 
ing executed  out  of  the  state." —  Stats,  and 
Amdts.  1917,  p.  299. 

167.  Same— When  executed  within  the 
atate. — See,  ante,   §  337,  note  par.  192. 

168.  Promissory  note  —  Accommodation 
indorser— Action  for  contribution— Limita- 
tion begins  to  run  from  time  when  note  was 
paid  by  accommodation  indorser  and  not 
from  date  of  note. — Bunker  v.  Osborn,  182 
Cal.  480,  483,  64  Pac  863. 

See  pars.  91,  92,  this  note. 

160.  Same— Executed  oat  of  state— Limi- 
tation of  action  thereon  is  two  years,  un- 
less defendant  was  absent  from  state,  in 
which  case  that  fact  must  be  pleaded  to 
take  case  out  of  the  statute. — Bass  v.  Berry, 
61  Cal.  264.  See  Dougall  v.  Schulenberg, 
101  Cal.  154,  35  Pac.  635. 

Editorial  Notei  The  amendment  to  above 
section  in  1917  eliminated  the  clause  "or  an 
action  founded  upon  an  instrument  or  writ- 
ing executed  out  of  the  state." — Stats,  and 
Amdts.  1919,  p.  299. 

170.  Public  officer— Receiving  any  money 
outside  line  of  duty— Limitation  of  action. 

— County  auditor  who  receives  money  from 
tax-collector,  which  is  no  part  of  his  official 
duty,  action  will  lie  for  money  had  and  re- 
ceived at  any  time  within  two  years  after 
date  of  receipt  and  failure  to  account  and 
pay  over  same. — San  Luis  Obispo  Co.  v. 
Farnum,  108  Cal.  567,  41  Pac.  447. 

171.  Railroads  —  Construction  without 
condemnation— Permission  —  Action  to  re- 
cover damages  limited  to  two  years  under 
this  section  and  subdivision  where  entry 
and  occupancy  of  company  is  by  permission 
of  owner;  but  where  there  is  no  such  per- 
mission limitation  is  governed  by  section 
838  subdivision  2,  ante. — Robinson  v.  South- 
ern Cal.  R.  Co.,  129  Cal.  8,  9,  61  Pac  947. 

See,  ante,  8  338,  note  pars.  82-87. 

172.  Same  — Injury  to  passenger— Limi- 
tation of  action  to  two  years  from  date  on 
which  right  of  action  accrues;  and  In  case  of 
injury  in  collision,  right  of  action  accrues 
on  date  of  collision;  lingering  illness  of  in- 
jured  passenger  consequent  upon  collislor 
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does  not  toll  the  statute. — Plller  v.  South- 
ern Pac.  R.  Co.,  62  Cal.  42,  44. 

173.  Same— Same— Otherwise  |n  case  of 
la  jury  causing  death. — See,  post,  ft  340,  subd- 
3  and  note. 

174.  Same— "Liability"  for  surgical  and 
medical    at  teat  ion    etc. —  Action    limited    to 

two  years  from  date  on  whfch  cause  of  ac- 
tion therefor  accrued. — Meeks  v.  Southern 
Pac.  R.  Co.,  61  Cal.  149,  151. 

175.  Same— Negligence  Contract  limit- 
ing liability. — "Carrier  is  not  relieved  from 
responsibility  under  contract  that  he  will 
not  be  responsible  if  he  has  been  guilty  of 
negligence." — Pierce  v.  Southern  Pac.  Co., 
120  Cal.  156.  165,  40  L.  R.  A.  350,  47  Pac. 
874,  52  Id.  302.  See  Ogdensburg  &  L.  C.  R. 
Co.  v.  Pratt.  89  U.  S.  (22  Wall.)  123,  22 
L.  ed.  827. 

176.  "It  Is  contrary  to  public  policy  to 
permit  carrier*  to  stipulate  for  exemption 
from  effects  of  negligence  of  himself  or  his 
servants." — Pierce  v.  Southern  Pac.  Co.,  120 
Cal.  156,  165,  40  L.  R.  A.  350.  47  Pac.  874,  52 
Id.  302. 

177.  See  New  York  Cent.  R.  Co.  v.  Lock- 
wood,  84  U.  S.  (17  Wall.)  357,  21  L.  ed.  627; 
Liverpool  &  Q.  W.  S.  Co.  v.  Phenix  Ins.  Co., 
129  U.  S.  397,  32  L.  ed.  788,  9  Sup.  Ct.  Rep. 
469. 


178.  Reimbursement— Action  for— Limi- 
tation,— as  to,  see  pars.  119,  120,  this  note. 

179.  Surety's  action  against  principal  for 
reimbursement  of  note  he  has  been  com- 
pelled to  pay,  is  not  founded  upon  "written 
instrument,"  and  is  limited  to  two  years 
from  date  on  which  he  paid  note. — Chipman 
v.  Morrill,  20  Cal.  130,  131;  Sichel  v.  Carrillo, 
42  Cal.  493,  506.  See  McPherson  v.  Weston, 
64  Cal.  275,  278,  279,  30  Pac.  842. 


180.  Removal  of  bar— Promise  in  writing 
—When  sufficient* — To  remove  the  bar  of 
the  limitation  imposed  by  subdivision  1  of 
above  section,  the  promise  must  be  an  abso- 
lute acknowledgment  of  the  obligation  and 
a  distinct  promise  to  pay,  hence  a  letter 
which  does  not  in  terms  contain  an  un- 
equivocal acknowledgment  of  the  obliga- 
tion, nor  an  unconditional  promise  to  pay, 
but  merely  a  promise  to  pay  conditionally. 
Is  insufficient  to  remove  the  bar  of  the 
statute. — Textile  Nat.  Bank  v.  Lawrence, 
— Cal.  App.  — ,  192  Pac.  880,  following:  doc- 
trine in  Rodgers  v.  Byers,  127  Cal.  531,  60 
Pac.  43. 

As  to  effect  of  a  new  promise,  see,  ante, 
S  335,  note. 

181.  Resolution—- -Board  of  education  ap- 
proving building  plans— Action  to  recover 
value   of   plans— Limitation    of* — as    to,    see 

par.  44.  this  note. 

182.  Same— Board  of  directors  of  trad- 
ing corporation— Not  "Instrument  in  writ- 
ing** on  which  action  for  compensation  is 
founded  by  stockholder. — See  par.  96,  this 
note. 


183.  Secretary    of    state— Account    stated 
by  controller— Limitation  of  action  on,  for 

moneys  alleged  to  have  been  received  by 
secretary  in  his  official  capacity,  but  for 
which  he  failed  to  account  or  make  settle- 
ment, commences  to  run  against  such  ac- 
tion upon  date  of  default  of  secretary  to 
pay  over,  and  not  at  time  demand  is  made  of 
him  by  controller. — People  ex  rel.  Dunn  v. 
Melone,  73  Cal.  574,  16  Pac.  294  (Thornton, 
J.,  die.). 

184.  Street-opening  assessment— Action 
to  recover  money  paid. — An  action  to  re- 
cover a  street-opening  assessment  is  not 
founded  upon  an  instrument  in  writing,  but 
is  within  the  provisions  of  subdivision  1  of 
the  above  section. — Spencer  v.  Los  Angeles, 
180  Cal.  103,  179  Pac.  163. 

185.  Same— Same— Necessity  of  presen- 
tation before  accrual  of  action. — An  action 
for  the  recovery  of  money  paid  on  a  street- 
opening  assessment  is  not  barred  until  the 
expiration  of  two  years  from  the  presenta- 
tion of  a  demand  therefor,  where  the  city 
charter  provides  for  such  presentation  be- 
fore suit. — Spencer  v.  Los  Angeles,  180  Cal. 
103,  179  Pac.  163. 

186.  Where  a  city  charter  requires  the 
presentation  of  demands  for  approval  or 
rejection  and  that  no  payments  can  be  made 
or  suit  brought  until  after  such  presenta- 
tion, a  cause  of  action  for  the  recovery  of 
money  paid  on  street-opening  assessment 
does  not  accrue  until  presentation. — Spen- 
cer v.  Los  Angeles,  180  Cal.  103,  179  Pac.  163. 

187.  Suborning  witneaa— To  swear  falsely 
against  plaintiff  — In  criminal   prosecution, 

does  not  constitute  cause  of  action  for 
damages.  —  Taylor  v.  Bidwell,  65  Cal.  489, 
4  Pac.  491.  See  Mass.  Homer  v.  Pish,  18 
Mass.  (1  Pick.)  436,  441,  11  Am.  Dec.  218. 
N.  Y.  Smith  v.  Lewis,  3  John.  157,  3  Am.  Dec. 
469;  Smith  v.  Lowry,  1  John.  Ch.  320.  Kng. 
Eyres  v.  Sedgewick,  Cro.  Jac.  601. 

188.  Surety— Contribution— Action  to  en- 
force may  be  brought  at  any  time  within 
two  years  from  date  on  which  principal 
debt  was  paid  and  discharged. — Stone  v. 
Hammell,  3  Cal.  Unrep.  128,  22  Pac.  203. 

See  pars.  91,  92,  this  note. 

189.  Where  co-surety  is  absent  from 
state  when  such  payment  Is  made,  statute 
as  to  an  action  against  him  for  contribu- 
tion begins  to  run  on  his  return  to  the  state. 
— Stone  v.  Hammell,  3  Cal.  Unrep.  128,  22 
Pac.  203. 

190.  Surveyor— Negligence  or  unskllful- 
ness — Limitation  of  action  for  damages.— 
See  pars.   157-159,  this  note. 

191.  Taxes— Action  to  recover  —  Limita- 
tion under  this  section  and'subdivision  does 
not  apply,  but  section  338,  subdivision  1. 
ante,  governs. — San  Francisco  v.  Lunlng,  7S 
Cal.  610,  613,  15  Pac.  311;  Los  Angeles  Co. 
v.  Ballerino,  99  Cal.  593,  32  Pac.  581,  34 
Pac.  329;  City  of  San  Diegfo  v.  Higgins,  115 
Cal.  170.  175.  46  Pac.  923.  See  State  v.  Yel 
low  Jacket  S.  Min.  Co.,  14  Nev.  220. 
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As  to  Inheritance-tax  and  limitation  of 
action  to  recover,  see,  ante,  S  338,  note  pars. 
31-33. 

102.  Same — A  "nit  merely  to  recover 
trxea  against  defendant  personally  is  not 
action  upon  judgment,  or  action  to  foreclose 
lien. — San  Francisco  v.  Luning,  73  Cal.  610, 
613,  15  Pac.  811. 

193.  Same — Lien  npon  realty— Statute  of 
limitation*  will  not  bar  right  to  maintain 
action  to  enforce  lien  for  taxes  by  sub- 
jecting property  to  sale. — Lewis  v.  Roth- 
child,  92  Cal.  625,  630,  28  Pac.  805,  discussing 
and  distinguishing  San  Francisco  v.  Luning, 
73  Cal.  610,  15  Pac.  811;  San  Francisco  v. 
Jones,  20  Fed.  188. 

194.  Same— Swamp-land  assessment— Ac- 
tion to  enforce  payment  is  on  statutory  ob- 
ligation, within  meaning  of  subdivision  1 
of  section  338,  ante. — People  v.  Hulbert,  71 
Cal.   72,   12  Pac.   43. 

195.  Torts — Action  for  la  on  a  "liability* 
within  this  section  of  code. — See  pars.  33- 
36,  58-55,"  109,  114.  this  note. 

1941.  Same— Brcacb  of  a**r cement  —  Ac- 
tion to  recover  money  paid  to  another  to  do 
certain  things  which  he  had  agreed  to  do 
and  thereafter  refused  to  perform,  is  not 
in  tort.— Link  v.  Jarvis,  5  Cal.  Unrep.  750, 
38  Pac.  206. 

197.  Same — Damagca — Action  for  is  limi- 
ted to  two  years  from  date  on  which 
wrongful  act,  causing  damage,  was  done, 
and  not  from  date  on  which  damages  actu- 
ally occurred. — Raynor  v.  Mintzer,  72  CaL 
585,   18   Pac.   82. 

198.  See  Piller  v.  Southern  Pac,  R.  Co., 
52  Cal.  42;  Wood  v.  Currey,  67  Cal.  208,  210; 
Taylor  v.  Bidwell,  65  Cal.  489,  4  Pac.  491; 
Northrup  v.  Hill,  57  N.  Y.  861. 

199.  Trust — Money  deposited  to  be  kept 
until  demanded.  —  Statute  does  not  com- 
mence to  run  against  action  to  recover 
until  demanded.— Zuck  v.  Culp,  59  Cal.  142, 
145. 

200.  Same  — Verbal  agreemeiit  to  «- 
change  lands,  parties  being  put  in  posses- 
sion of  lands  they  are  respectively  to 
receive,  deeds  to  be  exchanged  as  soon  as 
defendant  receives  patent  from  government 
for  lands  he  contracts  to  exchange;  trans- 
action vests  In  plaintiff  an  equitable  title 
and  defendant  holds  title  in  trust  for  him, 
and  statute  of  limitations  does  not  com- 
mence to  run  in  his  favor  until  defendant 
has  procured  patent  for  his  land  and  ten- 
dered his  deed  in  accordance  with  terms  of 
contract.— Gilbert  v.  Sleeper,  71  Cal.  290, 
294,  12  Pac.  172. 

See  pars.  77,  157-163,  this  note. 

201.  As  between  trustee  and  his  cestui 
que  trust  In  possession  statute  of  limita- 
tions does  not  run  in  favor  of  trustee. — 
Gilbert  v.  Sleeper,  71  Cal.  290,  294,  12  Pac. 
172;  Love  v.  Watkins,  40  Cal.  547,  6  Am. 
Rep.  624.  See  Beebe  v.  Dowd,  22  Barb. 
(N.  Y.)   255. 

See.  ante,  S  818.  note  pars.  225-228. 


20&     Same— Same— Grantee    with    notice 

takes  property  subject  to  verbal  contract 
to  convey  and  express  trust  in  land  in 
favor  of  defendant. — Gilbert  v.  Sleeper/  71 
Cal.    290,  294,  12  Pac.   172. 

203.  Fact  that  such  grantee  flies  claim 
to  homestead  on  lands  including  those  con- 
tracted to  be  exchanged  to  defendant,  does 
not  affect  defendant's  equitable  interest 
thereon  or  trust  character  of  plaintiff's 
title.— Gilbert  v.  Sleeper,  71  Cal.  290,  294, 
12  Pac.  172. 

204.  Undertaker's  charge  for  fnneral  ex- 
penses—Oral contract,  when.  —  An  under- 
taker's charge  for  funeral  expenses  made 
against  a  brother  of  deceased  is  an  oral 
contract  and  barred  In  two  years  under 
above  section. — Wright  ▼.*  Loaiza,  177  Cal. 
605,   171   Cal.   311. 

As  to  what  Is  a  book  account*  see,  ante, 
5  337,  notes. 

206.  Vendor's  lien — Action  to  enforce — 
Bar  of  statute  of  limitations.  —  Vendor's 
lien  given  by  Civil  Code,  section  3046,  as 
provided  in  section  2911  of  same  code,  is 
barred  by  running  of  statute  of  limitation 
prescribed  for  bringing  actions. — California 
Sav.  Bank  v.  Parrish,  116  Cal.  254,  259,  48 
Pac.  73. 

ni.  SUBDIVISION    2— ACTION    AGAINST 
OFFICER  FOR  ACT  OR  OMISSION. 

206.  Sheriff  —  As  tax-collector  —  Failure 
to      pay   over— Limitation   of  action   is   not 

governed  by  this  section  and  subdivision, 
but  by  section  387,  ante. — People  v.  Burk- 
hart,  76  CaL  608,  608,  18  Pac.  776.  See  San 
Francisco  v.  Heynemann,  71  Cal.  153,  11 
Pac.  870,  distinguishing  San  Luis  Obispo 
Co.  v.  King,  69  Cal.  631,  11  Pac.  178,  and 
declaring  what  is  there  said  respecting 
statute  of  limitations  was  unnecessary  to 
decisions;  Sonoma  Co.  v.  Hall,  132  Cal.  589, 
596,  66  Pac.  257,  312,  65  Id.  12,  459. 
See,  ante,  8  337,  note  pars.  174-189. 

207.  Same— Attachment  of  property— Ac- 
tion on  bond  against  him  and  his  sureties 
for  damages  sustained  by  reason  of  seizure 
of  goods  under  writ  of  attachment,  is  gov- 
erned by  this  subdivision,  and  must  be  com- 
menced within  two  years  from  date  on 
which  levy  is  made. — Paige  v.  Carroll,  61 
Cal.  211,  213;  Woodham  v.  Cline,  130  Cal. 
497,   62   Pac.   822. 

See,  ante,   §  338  and   note. 

208.  Same— Escape— Action  for,— as  to, 
see,  post,  §  340,  subd.  4  and  note. 

200.  Same— Fraud  and  collusion— Action 
on  bond  charging  on  part  of  sheriff  in  part- 
"  ing  with  possession  of  property  on  execu- 
tiori  sale,  being  material  issue,  limitation 
of  action  is  not  governed  by  this  subdivi- 
sion, but  by  subdivision  4  of  section  338, 
ante. — Orton  v.  Brown,  117  Cal.  501,  504, 
49  Pac.  583. 

210.  Same— Negligence  Action  on  bond 
—Limitation  of  statnte  bea^ns  to  run  in  ac- 
tion on  sheriff's  bond  for  damages  sustained 
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because  of  negligence  in  discharge  of  his 
official  duty  on  day  on  which  such  negli- 
gence occurs,  and  not  on  date  of  its  dis- 
covery.— Lambert  v.  McKenzie,  135  Cal.  100, 
67  Pac.  6. 

211.     Same— Same— Amended    complaint— 
New  cause  of  aetloa. — Where  action  i»  com- 


menced against  sheriff  on  his  bond  charging 
fraud  in  discharge  of  his  official  duties,, 
amended  complaint  charging  negligence 
states  new  cause  of  action  which  is  open 
to  plea  of  bar  of  statute  which  has  inter- 
vened since  filing  of  original  complaint. — 
Lambert  v.  McKenzie,  135  Cal.  100,  67  Pac.  6. 


§340.    WITHIN  ONE  TEAR.    Within  one  year: 

1.  An  action  upon  a  statute  for  a  penalty  or  forfeiture,  when  the  action  is 
given  to  an  individual,  or  to  an  individual  and  the  state,  except  when  the 
statute  imposing  it  prescribes  a  different  limitation. 

2.  An  action  upon  a  statute,  or  upon  an  undertaking  in  a  criminal  action, 
for  a  forfeiture  or  penalty  to  the  people  of  this  state. 

3.  An  action  for  libel,  slander,  assault,  battery,  false  imprisonment,  seduc- 
tion or  for  injury  to  or  for  the  death  of  one  caused  by  the  wrongful  act  or 
neglect  of  another  or  by  a  depositor  against  a  bank  for  the  payment  of  a 
forged  or  raised  check. 

4.  An  action  against  a  sheriff  or  other  officer  for  the  escape  of  a  prisoner 
arrested  or  imprisoned  on  civil  process. 

5.  An  action  against  a  municipal  corporation  for  damages  or  injuries  to 

property  caused  by  a  mob  or  riot. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  292;  January  27,  1876,  Code  Amdts.  1875-6, 
p.  89;  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  232. 

15.  Same  —  Constitutional  provision  — 
Remedial  not  a  penalty. 

16.  Corporations — Failure  to  file  annual  re- 
port— Penalty. 

17, 18.  Discovery — Subjecting    to    penalty    or 
forfeiture — Not  required. 

19.  Excise  laws — Penalty  for  violation  of. 

20.  Equity — Penalties  and  forfeiture  in. 

21.  Internal  revenue  laws  —  Action  for 
penalty — Compromise,   effect. 

22.  License  to  sell  firearms — Repeal  of  law 
— Penalty. 

23.  Lottery  ticket  —  Action  to  recover 
double  sum  paid. 

24.  Money  paid  on  margins — Constitutional 
provisions — Remedial  and  not  penal. 

25.  Plea  of — Is  a  matter  of  right. 

26.  Right  to  penalty — Repeal  of  statute 
does  not  take  away. 

27.  Same — Usury. 

28.  Refusal  of  service — By  gas  or  electri- 
cal company — Action  for  penalty — 
Limitation  of  action. 

29.  Same — Same — Same  —  Erroneoui  non- 
suit. 

IIL  Subdivision  2 — Action  Upon  Undertak- 
ing OB  FOB  FORPEITUBE — BT  PEOPLE. 

30.  Construction — Relates  exclusively  to  a 
penalty. 


TIME  OP  COMMENCING  ACTION— ONE 

YEAR. 

I.  In  General,  1-8.  mm 

II.  Subdivision  1 — Action  pob  Fobpeitube 
ob  Penalty — By  an  Individual,  9-29. 

III.  Subdivision  2 — Action  Upon  Undertak- 

ing ob  pob  Fobpeitube — By  People, 
30. 

IV.  Subdivision  3 — Action  pob  Libel,  Etc. — 

Death  by  Wbongful  Act,  etc.,  31-51. 

I.  In  General. 

1-3.  Amendment    to    answer  —  To    set    up 
bar  statute  of  limitations — Refusal. 

4.  Same — Showing  that  counsel  failed  to 

note    amendment    of    1905,    insuffi- 
cient. 

5.  License-tax — For  selling  liquors — Debt 

and  not  penalty. 

6.  Same — Payment  of  license-tax  a  duty. 

7.  Malicious  prosecutions — Limitation  of 

action. 

8.  Penalty  for  delinquent-tax — Limitation 

of  action. 

IL  Subdivision  1  —  Action  pob  Forpeitubb 
ob  Penalty — By  an  Individual. 

» 

9.  Civil  action — Not  a  criminal  prosecu- 

tion. 
10, 11.  Same — Not  lie  out  of  state. 
12- 14.  Construction — ' '  Penalty ' '  —  Meaning 

of. 


490 


Tit.  II,  Ch.  III.] 


FORFEITURE  OR  PENALTY — ACTION  FOR. 


f  3* 


IV.  Subdivision  3 — Action  fob  Libel,  Etc. — 
Death  by  Wrongful  Act,  Etc. 

31.  As  to  construction — Subdivision  3. 

32.  Action  for  wrongful  death — By  heirs 

or  representatives  under  section  377, 
post. 

33.  Same — Nonjoinder  of  parties— Manner 

of  objection. 

34.  Action  for  negligence — Demurrer  rais- 

ing statutory  bar. 

35.  Assault   and   violation  —  Defendant's 

statement  plaintiff  had  no  cause  of 
action,  effect  of. 

36.  Damages  for  loss  of  services  of  wif e — 

Action  for — Limitation  of  action. 

37.  False     imprisonment  —  Action     for  — 

Limitation. 

38.  Same  —  Statute    commences    to    run, 

when. 

39.  Forged   check — Action   on — Limitation 

of  action. 

40.  Libel — As  to  limitation  of  action. 

41.  Same  —  Evidence  as  to  why  suit  not 

sooner  brought. 

42-  44.  Malpractice — Action  for  damages  for 
— Limitation  of  action. 

45.  Marriage  on  high  seas — Between  resi- 

dents of  this  state. 

46.  Personal  injuries — Action  by  employee 

against  employer — Limitation  of  ac- 
tion. 

47.  Same — To  married  woman  —  Deserted 

by   husband  —  Limitation   of  action 
commences  to  run,  when. 

48.  Same  —  Same  —  Amendments  of  1913 

and  1921  to  section  370,  post — Nul- 
lify the  doctrine  announced. 

49.  Seduction — Action  for — Limitation  of 

action. 

50.  Slander — Charge  of  theft — Aetionable 

per  se — Limitation. 

51.  Same — Amended  complaint — New  cause 

of  action. 

I.     IN  GENERAL. 

As  to  action  after  reversal  on  appeal,  see, 

post,   9  355  and   note. 

« 

As  to  action  against  decedent's  represen- 
tatives, see,  post,  8  363  and  note.   m 

As  to  action  aval  as  t  city  for  Injury  from 
riot,  see  Kerr's  Cyc.  Pol.  Code,  2d  ed., 
$  4454;  also  20  Am.  &  Eng.  Encyc.  of  L.,  2d 
ed.,  1206  et  seq.;  14  Encyc.  PI.  Pr.  240. 

As  to  action  for  damages  for  entry  npon 
real  property*  see,  ante,  S  320  and  note. 

1.  Amendment  to  answer— To  set  op  bar 
of  statute  of  limitations— Refusal,  will  not 
be  regarded  as  an  abuse  of  the  discretion 
of  the  trial  court,  unless  it  is  made  to  ap- 
pear that  such  amendment  Is  In  furtherance 
of  Justice. — Rudd  v.  Byrnes,  156  Cal.  636, 
638,  26  L.  R.  A.  (N.  S.)  134,  104  Pac.  957. 


2.  See  Cooke  ▼.  Spears,  2  Cal.  409,  412, 
56  Am.  Dec.  348;  Stuart  v.  Leander, -16  Cal. 
372,  76  Am.  Dec.  358;  Daley  v.  Russ,  86  Cal. 
114,  118,  24  Pac.  867;  Bank  of  Woodland  v. 
Heron,  122  Cal.  107,  109,  54  Pac.  537;  Hewel 
v.  Hogrin,  3  Cal.  App.  248,  84  Pac.  1002; 
Wells  Fargo  &  Co.  v.  McCarthy,  5  Cal.  App. 
301,  90  Pac.  203. 

See,  ante,  8  312,  note  pars.  151-153;  {337, 
note  par.  6. 

See,  also,  notes  81  Am.  St.  Rep.  908;  99 
Am.   St.  Rep.   964. 

3%  While  great  liberality  should  be  ex- 
ercised in  allowing  amendment  to  plead- 
ings, that  liberality  should  be  exercised  in 
furtherance  of  justice,  only.  —  Rudd  v. 
Byrnes,  156  Cal.  636,  638,  26  L.  R.  A.  (N.  S.) 
134,    104   Pac.    957. 

As  to  plea  of  statnte  of  limitations  as  a 
matter  of  right,  see  par.  25,  this  note. 

4.  Same— Showing  that  counsel  failed  to 
note  amendment  of  1905  to  this  section  re- 
ducing the  time  for  commencing  an  action, 
is  not  a  sufficient  showing  of  inadvertence 
to  render  the  denial  of  a  motion  to  amend 
an  answer  by  setting  up  the  bar  of  this 
section  an  abuse  of  discretion. — Rudd  v. 
Byrnes,  156  Cal.  636,  638,  26  L.  R.  A.  (N.  S.) 
134,  105  Pac.  957. 

5.  License-tax— For  selling  liquors— Debt 
and  not  penalty,  and  action  to  recover  is 
not  barred  in  one  year  under  this  section. — 
San  Luis  Obispo  County  v.  Hendricks,  71 
Cal.  242,   245,   11   Pac.   682. 

6.  Same— Payment  of  license-tax  a  doty, 

where  imposed  upon  business  of  selling 
liquors  by  board  of  supervisors,  which  de- 
volves upon  defendant  personally,  and  which 
can  be  enforced  precisely  as  though  he  had 
contracted  with  county  to  pay  such  sum  of 
money. — San  Luis  Obispo  County  v.  Hen- 
dricks, supra.  See  People  v.  Seymour,  If 
Cal.  332,  76  Am.  Dec.  521;  Perry  v.  Wash- 
burn, 20  Cal.  318,  351;  Guy  v.  Washburn,  23 
Cal.  Ill,  116;  City  of  Oakland  v.  Whipple, 
39  Cal.  112,  115. 

7.  Malicious  prosecution  —  Limitation  of 
action  is  controlled  by  section  339,  ante. — 
See,  ante,  S  339,  note  pars.  134  et  seq. 

8.  Penalty  on  delinquent-tax— Limitation 
of  action  to  enforce  penalty  of  Ave  per  cent 
provided  for  in  Political  Code,  section  3770, 
is  not  such  penalty  or  forfeiture  as  falls 
within  provisions  of  this  section,  and  action 
upon  it  is  not  barred  until  action  to  en- 
force tax  is  barred. — Los  Angeles  Co.  v. 
Ballerino,  99  Cal.  693,  32  Pac.  581,  34  Pac 
329. 

II.    SUBDIVISION  1— ACTION  FOR  FOR- 
FEITURE OR  PENALTY— BY  AN 
INDIVIDUAL. 

9.  Civil  action— Not  a  criminal  prosecu- 
tion.— Action  to  enforce  penalty  under  stat- 
ute is  civil  action  and  not  criminal  prosecu- 
tion.— Dow  v.  Norrls,  4  N.  H.  16,  17  Am. 
Dec.  400:  Spicer  v.  Ress,  5  Rawle  (Pa.)  119, 
28  Am.  Dec.  648. 
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10.  Same— Not  lie  out  of  state. — Action 
will  not  lie  outside  of  state. — First  Nat. 
Bank  v.  Price,  33  Md.  487,  3  Am.  Rep.  204. 

11.  Thus,  penalty  imposed  by  the  usury 
laws  of  one  state  are  not  recoverable  in  an- 
other.— Blaine  v.  Curtis,  59  Vt.  120,  59  Am. 
Rep.  702. 

12.  Construction— "Penalty" — Meaning?  of. 

— Subdivisions  one  and  two  relate  exclu- 
sively to  action  for  penalty  arising:  either 
under  statute  or  upon  undertaking  in  crim- 
inal action  for  forfeiture  or  penalty  to 
people  of  the  state.  —  San  Luis  Obispo 
County  v.  Hendricks,  71  Cal.  242,  245,  11 
Pac.  682. 

13.  "A  penalty  is  in  nature  of  punish- 
ment for  non-performance  of  act  or  from 
performance  of  unlawful  act,  and  in  former 
case  stands  in  lieu  of  act  to  be  performed." 
— San  Luis  Obispo  County  v.  Hendricks,  71 
Cal.  242,  245,  11  Pac.  682. 

14.  Statutory  penalty  Is  "one  in  which 
individual  is  allowed  to  recover  against 
wrongdoer  as  satisfaction  for  wrong:  or  in- 
jury suffered,  and  without  reference  to  ac- 
tual damage  sustained,  or  one  which  is 
given  to  the  individual  and  state  as  pun- 
ishment for  some  act  which  is  in  nature  of 
public  wrong.  The  action  to  recover  such 
penalty  is  penal  action  founded  upon  stat- 
ute."— Los  Angeles  Co.  v.  Ballerino,  99  Cal. 
693,  82  Pac.  581,  34  Pac.  329. 

15.  Same    —    Constitutional      provision 

(Const.  1879,  art.  IV,  §  26,  Henning's  Gen- 
eral Laws,  3d  ed.,  p.  xliv).  regarding  unlaw- 
ful contracts  for  sale  of  stock  on  margin, 
and  providing  for  recovery  of  money  paid 
thereon  is  not  penal,  but  remedial;  such 
action  is  for  money  had  and  received  (see, 
ante,  §  339,  note  par.  70),  upon  demand  and 
refusal. — Parker  v.  Otis,  130  Cal.  322,  333, 
92  Am.  St.  Rep.  56,  62  Pac.  571,  927.  See 
Baldwin  v.  Zadig,  104  Cal.  594,  38  Pac. 
363.  722. 

10,  Corporation— Failure  to  file  annual 
report-— Penalty. — Action  to  charge  trustees 
or  directors  with  debts  because  of  such 
failure,  is  for  penalty  within  this  section. 
— See  Losee  v.  Bullard,  79  N.  Y.  404;  Knox 
v.  Baldwin,  80  N.  Y.  610;  Duckworth  v. 
Roach,  81  N.  Y.  49. 

17.  Discovery— Subjecting  to  penalty  or 
forfeiture— Subjecting    to    not    required  to 

make. — Skinner  v.  Judson,  8  Conn.  528,  21 
Am.  Dec.  691. 

18.  Unless  statute  has  run  so  that  pen- 
alty can  not  be  enforced. — Skinner  v.  Jud- 
son, 8  Conn.  528,  21  Am.  Dec.  691. 

10.     Excise    laws— Penalties   for   violation 

of, — as  to,  see  Pekin  v.  Smelzel,  21  111.  464, 
74  Am.  Dec.  105;  Dudley  v.  Sautbine.  49 
Iowa  650,  31  Am.  Rep.  165;  La  Norris  v. 
State,  13  Tex.  Ct.  App.  33,  44  Am.  Rep.  699. 

20.  Equity— Penalties  and  forfeiture  In, — 
as  to,  see  III.  Blair  v.  Chamblin,  39  111.  521, 
89  Am.  Dec.  322.  Mich.  Crane  v.  Dwyer,  9 
Mich.  350,  80  Am.  Dec.  87.     N.  H.  Whltton  v. 


Whitton,  88  N.  H.  127,  75  Am.  Dec.  163.  If.  J. 
Smith  v.  Allen,  1  N.  J.  Ec>  (1  Saxt.)  43,  21 
Am.  Dec.  33.  N.  Y.  Livingston  v.  Tomp- 
kins, 4  John.  Ch.  415,  8  Am.  Dec.  598.  Tex. 
Portis  v.  Hill,  14  Tex.  69,  65  Am.  Dec.  99. 
Wis.  Hall  v.  Delaplalne,  5  Wis.  206,  68  Am. 
Dec.  57;  Smith  v.  Mariner,  5  Wis.  551,  68 
Am.  Dec.  73. 

21.  Internal  revenue  laws  — Action  for 
penalty— Compromise  by  which  penalty  is 
paid  before  final  judgment,  informer  is  not 
entitled  to  any  share  thereof.  —  Rice  v. 
Thayer,  105  Mass.  258,  7  Am.  Rep.  516. 

22.  License  to  sell  firearms— Repeal  of 
law— Penalty. — Where  merchant  under  li- 
cense to  sell  firearms,  purchased  stock  of 
pistols,  which  he  offered  for  sale,  after 
repeal  of  law  permitting  sale,  which  repeal 
was  after  his  license  expired,  Is  liable  to 
penalty  of  statute. — State  v.  Burgoyne,  7 
Lea  (Tenn.)  173,  40  Am.  Rep.  60. 

23.  Lottery  tickets  —  Action  to  recover 
double  the  sum  paid,  under  statute  is  within 
provision  of  this  section  and  subdivision. — 
See  Orover  v.  Morris,  73  N.  Y.  473. 

24.  Money  paid  on  margins  —  Constitu- 
tional   provision— Remedial    and    not   penal. 

— Action  to  recover  money  paid  under  an 
unlawful  sale  of  stock  on  margin  is  not  for 
the  enforcement  of  a  "penalty  of  forfei- 
ture" under  this  subdivision,  but  an  action 
for  money  had  and  received,  and  limitation 
of  action  is  governed  by  section  339,  ante. 
— Parker  v.  Otis,  130  Cal.  322,  833,  92  Am. 
St.  Rep.  56,  62  Pac.  571,  927. 
See,  ante,  $  339,  note  par.  70. 

25.  Plea  of— Is  a  matter  of  right,  and  It 

is  the  duty  of  the  court,  in  passing  on  the 
case,  to  consider  the  issues  thus  raised. — 
Sonoma  Co.  v.  Hall,  132  Cal.  589,  598,  62  Pac. 
257,  312,  65  Pac.  12.  459.  See  Bates  v. 
Gregory,  89  Cal.  387,  898.  26  Pac.  891. 

26.  Right  to  penalty— Repeal  of  statute 
does  not  take  away. — A  right  to  a  penalty 
is  not  taken  away  by  a  repeal  of  the  law. — 
First  Nat.  Bank  v.  Price,  33  Md.  487.  3  Am. 
Rep.   204. 

27.  Same  — Usury. — Penalties  for  usury 
are  different,  it  seems;  parties  to  usurious 
contracts  hold  any  rights  they  may  have 
to  penalties,  given  by  law,  subject  to  a 
modification  or  repeal  by  the  legislature. — 
Welch  v.  Wadsworth,  30  Conn.  149,  79  Am. 
Dec.  236. 

28.  Refusal  of  service— By  gas  or  elec- 
trical company— Action  for  penalty— Limita- 
tion of  action. — Where  a  gas  or  electrical 
company  refuses  service,  an  action  to  re- 
cover the  penalties  prescribed  in  section 
629  of  Civil  Code,  is  an  action  to  recover 
a  penalty  or  forfeiture  imposed  by  statute, 
within  the  meaning  of  subdivision  1  of 
above  section,  and  the  action  must  be 
commenced  within  the  one-year  period  of 
limitation  provided  in  above  section. — Han- 
sen v.  Vallejo  Electric  Light  &  Power  Co., 
182  Cal.  492,  188  Pac.  999,  following  doctrine 
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In  Harlan  v.  Harlan,  164  Cal.  341,  346,  98 
Pac.  82;  Lewis  v.  Lewis,  174  Cal.  336,  338, 
163  Pac.  42. 

29.  Same — Same— Same — Erroneous  bob- 
ault. — In  an  action  to  recover  from  an  elec- 
tric light  corporation  penalties  for  failure 
to  furnish  electricity,  the  granting  of  a 
nonsuit  on  the  ground  that  the  action  is 
barred  by  the  provisions  of  subdivision  1  of 
section  340  of  the  Code  of  Civil  Procedure 
is  erroneous  where  the  plaintiff  made  a 
prima  facie  case  for  the  recovery  of  the 
five-dollar  per  diem  penalties  accruing 
within  a  year  of  the  time  of  the  commence- 
ment of  the  action. — Hansen  v.  Vallejo 
Electric  Light  &  Power  Co.,  182  Cal.  492, 
188   Pac   999. 

IH.    SUBDIVISION    2— ACTION   UPON   UN- 
DERTAKING OR  FOR  FORFEI- 
TURE— BY  PEOPLE. 

30.  Conatraetlon— Relate*  exclusively  to 
a  penalty  arising  under  statute  or  upon  an 
undertaking  in  a  criminal  action. — San  Luis 
Obispo  County  v.  Hendricks,  71  Cal.  242, 
246,  11  Pac.  682. 

See  par.  12,  this  note. 

IV.    SUBDIVISION  3— ACTION  FOR  LIBEL, 

ETC.— DEATH  BY  WRONGFUL 

ACT,   ETC. 

31.  Aa  to  eonstructl©n-*^ubdlvlalon  3   is 

to  be  construed  in  connection  with  section 
352,  post,  where  plaintiff  is  minor  suing  for 
seduction. — Morrell  v.  Morgan,  65  Cal.  575, 
4  Pac  580. 

32.  Action  for  wrongful  death— By  heira 
or  representative*  under  aectlon  377,  post. 

— If  an  action  authorized  by  the  above  sec- 
tion is  commenced  within  a  year  after  the 
death  of  the  injured  person,,  it  is  not 
barred. — Tann  v.  Western  Pacific  Railway 
Co.,  39  Cal.  App.  377,  178  Pac.  971. 

Aa  to  the  period  of  limitation  of  action* 
under  aectlon  377,  see,  post,  §  377,  notes. 

33.  Same— Nonjoinder  of  part  lea— Manner 
of  objection. — Objection  to  the  prosecution 
of  such  an  action  by  the  father  without 
joining  the  employer  and  carrier  as  par- 
ties is  one  of  nonjoinder  of  necessary  par- 
ties and  must  be  presented  in  the  manner 
prescribed  by  the  above  section,  and  can  not 
be  made  by  motion  for  nonsuit. — Stackpole 
v.  Pacific  Gas  &  Elec.  Co.,  181  Cal.  700,  186 
Pac.  254,  applying  doctrine  in  Graham  v. 
Light,  4  Cal.  App.  400,  88  Pac.  373. 

34.  Action  for  negligence  —  Demurrer 
mining  statutory  bar. — In  an  action  brought 
by  a  fisherman  for  damages  against  a  dep- 
uty fish  and  game  warden,  the  complaint 
alleging  defendant  unlawfully  arrested 
plaintiff  on  his  launch  in  the  night-time 
without  a  warrant,  and  compelled  him  to 
leave  his  said  launch  without  protection 
from  the  winds  and  storms,  and  without 
himself  taking  necessary  steps  for  the  pro- 
tection of  the  launch,  by  reason  whereof  the 
launch    was    completely    wrecked    and    the 


personal  property  of  the  plaintiff  therein 
destroyed,  and  a  demurrer  was  interposed 
on  the  ground  that  the  action  was  barred 
by  subdivision  3  of  this  section,  on  the 
theory  that  the  action  was  for  false  im- 
prisonment, the  court  held  that  complaint 
stated  a  cause  of  action  for  negligence  and 
not  for  false  imprisonment. — Argyropolus 
v.  Barnes,  28  Cal.  App.  254,  151  Pac.  1156. 

35.  Aaaault    and    violation  —  Defendant'* 
atatement   plaintiff  had  no   canae   of  action 

for  an  assault  upon  her,  and  that  he  had 
been  so  advised  by  an  attorney,  would  not 
stop  the  running  of  the  statute  of  limita- 
tions against  her  action,  under  subdivision 
8  of  above  section;  each  statement  by  the 
defendant  being  a  misrepresentation  of  law 
and  not  of  fact. — Robbins  v.  Law,  —  Cal. 
App.  — ,192  Pac.  118. 

36.  Damagea  for  loaa  of  services  of  wife 
—Action  for— Limitation  of  action. — An  ac- 
tion for  damages  for  loss  of  a  wife's  serv- 
ices and  for  expenses  of  medical  care  comes 
within  the  period  prescribed  by  this  sub- 
division, being  based  upon  the  injury  or 
tort,  and  not  one  based  upon  a  contract  of 
carriage  under  subdivision  1  of  section  339. 
— Basler  v.  Sacramento  Elec,  Gas  &  R.  Co.» 
166  Cal.  33,  134  Pac.  993. 

37.  Falae  Imprisonment  —  Action  for  — 
Limitation  is  one  year. — Krause  v.  Spiegel, 
94  Cal.  370,  28  Am.  St.  Rep.  137,  15  L.  R.  A. 
707.  29  Pac.  707. 

38.  Same  — Statute  commences  to  run 
against  action  for  on  day  of  release.— 
Krause  v.  Spiegel,  supra.  See  Dusenbury 
v.  Keiley,  85  N.  Y.  883,  affirming  61  How.  Pr. 
(N.  7.)  408;  Van  Ingen  v.  Snyder,  24  Hun 
(N.  Y.)  81. 

39.  Forged  check— Action  on— Limitation 
of  action. — The  provision  of  subdivision  3 
of  the  above  section  as  to  actions  against 
bank  on  forged  checks  begins  to  run  on 
payment  of  the  check  and  not  on  discovery 
of  the  forgery. — California  Vegetable  Un- 
ion v.  Crocker  National  Bank,  37  Cal.  App. 
743,   174  Pac.  920. 

40.  Libel— -Aa  to  limitation  of  action  for 

damages  for  is  limited  to  one  year,  and 
after  that  time  the  action  is  barred. — Gray- 
bill  v.  De  Young,  140  Cal.  323,  328,  78  Pac. 
1067. 

41.  Same— Evidence  aa  to  why  suit  not 
sooner  brought  held  to  be  irrelevant  and 
immaterial. — Graybill  v.  De  Young,  140  Cal. 
323,   328,   73  Pac.  1067. 

42.  Malpractice— Action  for  damagea  for 
—Limitation  of  action. — An  action  for  in- 
juries resulting  from  malpractice  is  barred 
in  one  year,  as  an  action  ex  delicto  within 
subdivision  3,  section  340,  and  is  not  an 
action  for  a  breach  of  the  contract  under 
which  the  medical  services  were  rendered. — 
Harding  v.  Liberty  Hospital  Corp.,  177  Cat 
520,  171  Pac.   98. 

43.  An  action  against  a  JBurgeon  for  al- 
leged malpractice  instituted  within  one  year 
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after  negligent  treatment,  but  more  than 
a  year  after  treatment  was  commenced, 
Is  not  barred. — Perkins  v.  Trueblood,  180 
Cal.  437,  181  Pac.  642. 

44.  An  action  against  a  physician  and 
surgeon  for  damages  for  injuries  resulting 
from  his  want  of  professional  skill  must  be 
brought  within  a  year. — Kelsey  v.  Tracy, 
42  Cal.   App.   409,   183   Pac.    668. 

45.  Marriage  on  high  mm — Between  res- 
ident* of  this  state  is  governed  by  laws  of 
this  state. — Norman  v.  Norman  (by  error  of 
reporter  Norman  v.  Thomson),  121  Cal.  620, 
628,  66  Am.  St.  Rep.  74,  42  L.  R.  A.  343,  54 
Pac.  143. 

See,  post,  §  63  and  note. 

441.  Personal  Injuries  —  Action  employee 
against    employer— Limitation    of    action. — i 

An  action  for  damages  for  personal  injuries 
by  an  employee  against  his  employer,  is  an 
action  ex  delicto,  and  not  one  for  breach  of 
contract,  and  is  limited  by  section  340,  sub- 
division 3,  and  not  by  section  339,  subdivi- 
sion 1. — Krebinios  v.  Lindauer,  175  Cal. 
431,  166  Pac.  17. 

47.  Same— To  married  woman— Deserted 
by  husband—- Limitation  commences  to  run, 
when. — In  an  action  to  recover  damages  for 
personal  injuries  sustained  by  a  married 
woman,  her  husband,  if  Jiving  with  her,  Is 
a  necessary  party,  and  where  he  deserts  her 
after  the  cause  of  action  accrues,  the  stat- 
ute of  limitations  does  not  commence  to 
run  against  her  until  the  date  of  such  de- 
sertion.— Mortell  v.  Los  Angeles  College  of 
Osteopathy,  30  Cal.  App.  422,  158  Pac.  508. 


48.  Same  —  Same  —  Amendments  of  1013 
and  1021  to  section  870,  post — Nullify  the 
doctrine  announced  in  the  above  case.  Both 
those  amendments  provide  that  a  married 
woman  may  maintain  an  action  "for  in- 
jury to  her  person,"  etc.,  without  her  hus- 
band being  joined  in  the  action;  and  that 
being  the  case  the  statute  will  begin  to  run 
from  the  date  on  which  the  injury  was  re- 
ceived, and  an  action  for  damages  will  be 
barred  one  year  from  that  date,  under  the 
provisions  of  subdivision  3  of  above  sec- 
tion.— See  pars,   42-44,  this  note. 

40.  Seduction— Action  for— Limitation  of 
action  does  not  commence  to  run,  in  case  of 
minor,  until  seduced  minor  attains  ma- 
jority.— Morrell  v.  Morgan,  65  Cal.  575,  4 
Pac.  580. 

As  to  effect  of  statement  of  defendant 
plaintiff  had  no  cause  of  action,  see  par.  35. 
this  note. 

50.  Slander— Charge  of  theft— Actionable 
per  se— Limitation  of  action  for  slander 
charging  theft  is  one  year  from  date  on 
which  actionable  words  are  spoken. — Smul- 
len  v.  Phillips,  92  Cal.  408,  28  Pac.  442. 

51.  Same  —  Amended  complaint  —  New 
cause  of  action. — Where  scandalous  words 
laid  in  original  complaint  are  not  altered 
or  qualified  in  their  sense  or  meaning  in 
amended  complaint;  In  both  charge. being 
substantially  same,  made  simply  to  con- 
form allegations  to  proof,  new  cause  of  ac- 
tion is  not  stated  and  bar  of  statute  does 
not  supervene  where  original  complaint  was 
filed  within  time. — Smullen  v.  Phillips,  -92 
Cal.  408,   28  Pac.  442. 


§341.  WITHIN  SIX  MONTHS.  Within  six  months.  An  action  against 
an  officer,  or  officer  de  facto : 

1.  To  recover  any  goods,  wares,  merchandise,  or  other  property,  seized  by 
any  such  officer  in  his  official  capacity  as  tax-collector,  or  to  recover  the  price 
or  value  of  any  goods,  wares,  merchandise,  or  other  personal  property  so  seized, 
or  for  damages  for  the  seizure,  detention,  sale  of,  or  injury  to  any  goods,  wares, 
merchandise,  or  other  personal  property  seized,  or  for  damages  done  to  any 
person  or  property  in  making  any  such  seizure. 

2.  To  recover  stock  sold  for  a  delinquent  assessment,  as  provided  in  section 
three  hundred  forty-seven  of  the  Civil  Code. 

3.  To  set  aside  or  invalidate  any  action  taken  or  performed  by  a  majority 
of  the  trustees  of  any  corporation  heretofore  or  hereafter  dissolved  by  oper- 
ation of  law,  including  the  revivor  of  any  such  corporation. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  292;  May  11,  1917,  Stats,  and  Amdts.  1917, 
p.  381;    In  effect  July  27,  1917. 

Aa  to  action*  against  counties,  see,  post, 
§  342  and  note. 


TIME  OF  COMMENCING  ACTIONS— SIX 

MONTHS. 

1.  Irregularity  essential. 

2.  Action  to  recover  stock  sold — Under  void 

assessment. 

3.  Money    paid   to   tax-collector— Under    pro- 

test. 
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Aa  to  action*  by  decedent's  representa- 
tives, see,  post,   §  353  and  note. 

A  a  to  actions  for  penalties  for  violating 
highway  laws,  see  Kerr's  Cyc.  Pol.  Code, 
2d  ed.,   S  2935  and  note. 
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1.  Irregularity  eaaentlal. —  This  section 
and  section  347  of  the  Civil  Code  apply  only 
where  there  has  been  some  irregularity 
in  the  assessment  or  irregularity  or  defect 
in  the  notice  of  sale  or  in  the  sale  itself, 
and  not  where  the  assessment  is  absolutely 
void. — Cheney  v.  Canfleld,  lo8  Cal.  342,  111 
Pac.  92. 

2.  Action  to  recover  atock  »old— Under 
void  aiwument  which  the  corporation  had 
no  power  to  enforce,  this  section  and  sub- 
division and  section  347,  post,  do  not  apply. 


— Herbert  Kraft  Co.   Bank   v.  Bank  of  Or- 
land,  133  Cal.  64,  67,  65  Pac.  143. 

A  a  to  actlona  to  recover  atock  sold  for  un- 
paid aaaeaamentii,  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,   S  347  and  note. 

S.  Money  paid  to  a  tax-collector — Under 
protest,  action  to  recorer  must  be  com- 
menced within  six  months.  —  Cameron  v. 
Smith,  50  Cal.  303. 

Aa  to  actlona  to  recover  taxes  paid  under 
protest,  see  Kerr's  Cyc.  Pol.  Code,  2d  ed., 
S  3819  and  note. 


§  341a.  ACTIONS  TO  RECOVER  PERSONAL  PROPERTY  LEFT  IN  HO- 
TEL. All  civil  actions  for  the  recovery  of  personal  property,  wearing  apparel, 
trunks,  valises  or  baggage  alleged  to  have  been  left  at  a  hotel,  boarding  house, 
lodging  house  or  apartment  house,  shall  be  begun  within  ninety  days  from  and 
after  the  date  of  the  departure  of  the  owner  of  said  personal  property,  wearing 
apparel,  trunks,  valises  or  baggage  from  said  hotel,  boarding  house,  lodging 
house  or  furnished  apartment  house. 

History:    Enactment  approved  May  14,  1921,  Stats,  and  Amdts.  1921, 
p.  150.     In  effect  July  29,  1921. 

§342.    SAME.   {ACTIONS  AGAINST  COUNTY  ON  REJECTED  CLAIMS] 

Actions  on  claims  against  a  county,  which  have  been  rejected  by  the  board  of 
supervisors,  must  be  commenced  within  six  months  after  the  first  rejection 

thereof  by  such  board. 

History:     Enacted  March  11,  1872. 

ACTIONS  AGAINST  COUNTY— ON  RE- 
JECTED CLAIMS— SIX  MONTHS. 

1.  Actions    against    county,  for    damages  — 

Caused  by  mob  or  riot. 

2.  Bill  or  demand — Under  contagions  disease 

act  of  1913 — Is  a  "claim." 

3.  Property  held  in  trust  by  state  institution 

— For  public  use. 

Aa  to  action*  avalnat  county  on  rejected 
claims,  see  Kerr's  Cyc.  Pol.  Code,  2d  ed., 
I  4075  and  note. 

1.  Actions  against  county  for  damages— 
Caused  bjr  a  mob  or  riot, — see,  -ante,  §  840, 
subd.  6  and  note;  also  20  Am.  &  Eng.  Encyc. 
of  L.,  2d  ed.,  1206  et  seq.;  14  Encyc.  PI.  & 
Pr.  240. 

2.  Bill  or  demand — Under  contaaions  dis- 
eases act  of  1913— Is  a  "claim."— A  "bill  or 


demand"  within  the  meaning:  of  the  con- 
tagious diseases  act  of  1913  (Stats.  1913. 
p.  868)  Is  a  "claim"  within  the  meaning 
of  the  above  section,  and  action  on  such 
bill  or  demand  not  brought  within  six 
months  after  rejection  by  the  board  of 
supervisors  is  barred.  —  State  Board  of 
Health  v.  Alameda  County,  42  Cal.  App.  166, 
183  Pac.   455. 

As  to  contaaions  diseases  act  of  191S,  see 

Hennlng's  General  Laws,  3d  ed.,  p.  2403. 

3.  Property  held  in  trust  by  stats  institu- 
tion—For public  use. — The  statute  of  limi- 
tations has  no  application  to  such  property, 
where  the  use  has  not  been  abandoned  or 
discontinued  by  any  lawful  act  of  public 
authority.  —  Sixth  District  Agricultural 
Assn.  v.  Wright,  154  Cal.  119,  180,  97  Pac. 
144. 


§  343.  ACTIONS  FOB  BELIEF  NOT  HEREINBEFORE  PROVIDED  FOR. 

An  action  for  relief  not  hereinbefore  provided  for  must  be  commenced  within 

four  years  after  the  cause  of  action  shall  have  accrued. 

History:    Enacted  March  11,  1872. 

TIME  TO  COMMENCE  ACTION  — CASES 
NOT  PROVIDED  FOB— POUR  YEARS. 


1.  As  to  construction  of  section— Appli- 
cable to  suits  for  accounting. 

2, 3.  Same— Applicable  to  all  suits  in  equity. 

4,  Same — Applicable  to  all  suits  in  law  or 
equity. 
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5.  Same — "Hereinbefore,"  effect  of. 

6.  Same — Positive  and  negative  effects. 
7,8.  Accounting  —  For    issues,    rents,    and 

profits — Limitation  of  action. 
9.  Same — Partnership — Limitation  of  ac- 
tion for. 

10.  Same  —  Under  contract  showing  trust 
relationship. 
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11, 12.  Action  against  trustee  —  Limitation 
commences  to  run,  when. 

13.  Action    for    reinstatement    of    police 

officer — Barred  by  statute,  when. 

14.  Action  to  compel  stockholders  to  pay 

par  value  of  their  stock — In  nature 
of  creditors'  bill — Limitation  of  ac- 
tion. 

15.  Action  to  enforce  agreement  to  make 

a  will — Cause  of  action  arises,  when 
— Not  barred  by  conveyance. 

16.  Action   to   establish   trust,   in   land  — 

Section  must  be  pleaded. 

17.  Action   to  recover  money  of  estate  — 

Held  in  trust — Barred,  when. 

18.  Action  to  recover  bank  deposit — As  to 

limitation  of  action. 

19.  Administrator — Petition  to  sell  realty 

to  pay  debts — Limitation  of  action. 

20.  Constructive   trust — Limitation   begins 

to  run,  when. 

21.  Same  —  Contract  to  convey  —  Specific 

performance — Limitation  of  action. 

22.  Corporation — Subscriptions  to  stock — 

Calls — Limitation  on  action. 

23.  Deed  absolute — Action  to  redeem  from 

as  mortgage — Limitation. 

24,  25.  Delinquent  tax  —  Action  for  personal 
judgment — Limitation. 

26.  Distributee  —  Action  against  adminis- 
trator— Limitation  of  action. 

27-  31.  Estate  of  decedent — Proceedings  for 
sale  of  real  property  to  pay  debts- 
Limitation. 

32.  Same — Same — Laches  will  bar  right. 

33,34.  Execution-sale — Void  for  irregularity 
— Revival  of  judgment — Limitation. 

35.  Foreign  judgment — Action  on — Limita- 

tion of. 

36.  Implied   trust  —  Action   to   enforce  — 

Limitation. 

87.  Independent  covenant  —  To  pay  pur- 
chase-money— Limitation  of  action 
on. 

38.  Issuance  of  execution  under  section  685, 

post — Limitation. 

39.  Mandamus — To  compel  levy  of  tax  in 

swamp-land  district — Limitation. 

40.  Same — To  compel  restoration  to  office. 

41.  Mortgage — Assumption  of  and  agree- 

ment to  pay — Limitation  of  action. 

42,43.  Oral  contract — To  convey  land — Limi- 
tation of  action. 

44.  Same — Oral  contract  between  adjoining 

land  owners — As  to  temporary  divi- 
sion line. 

45.  Partnership  —  Action  for  accounting — 

Limitation. 

46.  Petition  to  sell  real  estate — By  admin- 

istrator to  pay  debts — Limitation  of 
action. 


47.  Probate  of  will  —  Statute  not  appli- 

cable. 

48.  Purchase-money  —  Independent  cove- 

nant to  pay — Limitation  of  action. 

49.  Same — Same — Covenant  to  pay  is  in- 

dependent, when. 

50.  Quo  warranto — To  determine  legal  ex- 

istence— Limitation  does  not  run. 

51.  Same  —  Where   proceeding   is    one    in 

which  forfeiture  is  sought. 

52.  Resulting  trust — What   it  is — Limita- 

tion of  action. 

53.  Revival  of  judgment — In  favor  of  pur- 

chaser under  void  execution — Limi- 
tation of  action. 

54.  Specific   performance — Of   contract   to 

convey — Limitation  of  action. 

55.  Same — Same — Grantee  being  in  posses- 

sion. 

56.  Same  —  Same  —  Where  there  is. trust 

created  in  the  land. 

57.  Swamp-land — Assessment  —  Action    to 

enforce — Limitation  of  action. 

58.  Same — Mandamws   to   compel   levy   of 

tax — Limitation  of  action. 

59.  Taxes — Lien  for — Not  extinguished  by 

statute  of  limitations. 

60.  Trust — Action    to    quiet    title — Fraud 

on  part  of  plaintiff  charging  him  as 
trustee — Limitation. 

61.  Same — Constructive  trust  —  Action  to 

en  f  orce-^-Limitation. 

62.  Same — Same  — -  Insolvency  proceedings 

— Purchase  by  attorney  of  creditors. 

63.  Same  —  Equitable  owner  in  possession 

— Eviction  by  holder  of  legal  title — 
Limitation  of  action. 

64.  Same  —  Implied  trust  —  Action  to  en- 

force— Limitation. 

65.  Same — Same — Denial  or  repudiation. 

66.  Same — Same — Grantee  who  takes  deed 

from  trustee  with  full  knowledge. 

67-  69.  Same  —  Involuntary  trust  —  Action  to 
enforce^— Barred,  when. 

70-  74.  Same  —  Same  —  Necessity  of  repudia- 
tion. 

75.  Same— Resulting  trust  —  Differs  from 
constructive  trust  how. 

76, 77.  Same — Same — Purchaser  who  has  paid 
the  purchase-price. 

78.  Same — Repudiation   of   trust — Trustee 

holding  adversely. 

79.  Same — Same — Same  —  Refusal  to  eon- 

vey. 

80.  Same — Same — Notice  to  beneficiary. 

81.  Same — Same — Same — Running  of  stat- 

ute. 

82.  Same — Vendee   in   possession — Limita- 

tion. 

83.  Same — Vendor  in  possession — No  limi- 

tation of  action. 
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84.  Trust  property — Distribution  to  heirs 

of  trustee. 

85.  Undue  influence  —  Action  to  set  aside 

dee^d — Limitation  of  action. 

86.  Vendor's  lien  —  Enforcement — Limita- 

tion of  action. 

87.  Void   execution  —  Purchaser   at   sale 

under — Revival  of  judgment — Limi- 
tation of  action. 

A*  to  limitation  of  action  on  coupon* 
and  bonds  of  irrigation  district,  see,  ante, 
S  337,  note. 

1.  As  to  construction  of  section— Applies 
to  snits  for  accounting;. — The  above  section 
la  applicable  to  actions  for  accounting. — 
Allsopp  v.  Joshua  Hendy  Machine  Works, 
5  Cal.  228,  234,  90  Pac.  39. 

a.     Same— Applies   to   all   salts   In    equity 

not  strictly  of  concurrent  cognizance  in  law 
and  equity. — Piller  v.  Southern  Pac.  R.  Co., 
52  Cal.  42,  44;  Dore  v.  Thornburg,  90  Cal. 
64,  67,  25  Am.  St.  Rep.  100,  27  Pac.  30. 

3.  "Our  faith  in  conclusion  to  which  we 
have  arrived  is  strengthened  by  consider- 
ing policy  of  past  legislation  of  state,  which 
has  been  against  extending  time  for  com- 
mencing actions  for  torts  beyond  that  pro- 
vided for  bringing  suits  upon  contract;  and 
especially  by '  circumstance  that  under 
fourth  division  of  section  339  ante,  which 
provides  for  suit  for  damages  by  represen- 
tative of  one  killed  by  negligence  of  an- 
other, time  for  bringing  action  is  limited 
to  two  years." — Piller  v.  Southern  Pac.  R. 
Co.,  52  Cal.  42,  44. 

4.  Same— Applies  to  all  salts  in  lnw  and 
canity. — Extended  to  include  all  suits  in 
law  and  in  equity. — Lux  v.  Haggin,  69  Cal. 
269,  10  Pac.  6*rt;  Dore  v.  Thornburgh,  90 
Cal.  64,  67,  25  Am.  St.  Rep.  100,  27  Pac.  30. 

As  to  suite  nt  law,  see,  ante,  fi  339,  note 
pars.  49,  60. 

5.  Same— "Hereinbefore"  in  this  section 
"has  never  been  held  to  limit  its  opera- 
tion to  actions  at  law,  but  it  had  often  been 
held  to  the  contrary.0 — Lux  v.  Haggin,  69 
Cal.   266,   267,   10  Pac.  674. 

a.     Same— Positive    and    negative    effect* 

follow  from  this  section  same  as  from  other 
sections  of  code  prescribing  periods  within 
which  actions  may  and  must  be  commenced. 
With  reference  to  other  limitations,  party 
can  not  be  refused  hearing  if  he  shall  bring 
his  action  within  period  named;  and  as  to 
suits  to  which  section  Is  applicable,  mere 
lapse  of  time,  less  than  four  years,  is  not 
ground  for  defense. — Lux  v.  Haggin,  69  Cal. 
256,  267,  10  Pac  674. 

7.  Accounting  —  For  Issues,  rents,  nnd 
profits— Limitation  of  action  for  account- 
ing for  rents,  issue,  and  profits  of  large 
tract  of  land  brought  by  one  tenant  in  com- 
mon by  another,  demurrer  was  filed  plead- 
ing bar  under  this  section,  the  court  dis- 
allowed all  items  not  accruing  within  four 
years,  and  this  was  held  to  dispose  of  ques- 
tion  of  statute   of   limitations.— ^Howard   v. 


Throckmorton,  69  Cal.  79,  88.     See  West  v. 
Russell,  74  Cal.  544,  647,  16  Pac.  392. 

8.  '  Case  was  commenced  in  1877,  after 
amendment  to  section  336  ante,  by  adding 
subdivision  2,  which  took  effect  July  1.  1874. 
No  reference  is  made  to  this  amendment 
either  by  council  or  the  court. — Howard  v. 
Throckmorton,  59  Cal.  79,  88. 

9.  Same— Partnership— Limitation  of  ac- 
tion for  is  governed  by  this  section,  and 
barred  in  four  years  from  date  on  which 
cause  of  action  arose. — West  v.  Russell,  74 
Cal.  544,  547,  16  Pac.  892  (McKinstry  and  Mc- 
Farland,  J.  J.,  concur  on  ground  of  laches  in 
this  particular  case);  Rowe  v.  Simmons,  113 
Cal.  688,  45  Pac.  983. 


10.  -  Same-— Under  contract  showing  trnst 
relationship,  may  be  brought  within  four 
years  after  completion  of  the  contract — 
McArthur  v.  Blaisdell,  159  Cal.  608,  115  Pac. 
52. 

As  to  trusts  generally,  see  pars.  60-83, 
this  note. 

11.  Action  against  trustee  —  Limitation 
commences  to  ran,  when. — Where  one  has 
become  by  law  trustee  for  an  indefinite 
period  the  statute  of  limitations  is  that 
herein  provided,  and  the  statute  does  not 
begin  to  run  until  there  has  been  a  known 
breach  of  the  trust. — Cortelyou  v.  Imperial 
Land  Co.,  166  Cal.  14,  134  Pac.  981. 

As  to  trusts  generally,  see  pars.  60-83, 
this  note. 

12.  The  statute  of  limitations  does  not 
begin  to  run  against  a  voluntary  trust  until 
its  repudiation. — Lamb  v.  Lamb,  171  Cal. 
678,  153  Pac.  913;  Arnold  v.  Loom  is,  170  Cal. 
95,  148  Pac.  518. 

IS.  Action  for  reinstatement  of  police 
officer— Barred  by  statnte,  when. — The  right 
of  a  member  of  a  police  force,  whose  resig- 
nation had  been  accepted  because  of  mental 
collapse,  to  be  reinstated  is  barred  by 
laches,  and  by  the  provisions  of  this  and 
section  338,  where  mandamus  proceedings 
were  not  instituted  until  nearly  eight  years 
after  the  date  of  his  certificate  of  dis- 
charge from  the  state  hospital,  although 
the  proceeding  was  begun  within  the  statu- 
tory period  after  his  restoration  to  capacity 
pursuant  to  section  1766,  where  the  peti- 
tion failed  to  show  that  there  had  been 
any  previous  guardianship  proceedings. — 
Knorp  v.  Board  of  Police  Commrs.,  31  Cal. 
App.  589,  161   Pac.   12. 

See  par.  40,  this  note. 

14.  Action  to  compel  stockholders  to  pay 
par  -value  of  their  stock— In  nnture  of  a 
creditor'*  hill — Limitation  of  actio*. — A  suit 
in  equity  by  creditors  to  compel  stock- 
holders to  pay  the  par  value  of  the  stock 
owned  by  them,  is  in  the  nature  of  a  credi- 
tor's bill,  and  the  limitation  of  action  is 
prescribed  by  the  above  section. — Sherman 
v.  S.  K.  D.  Oil  Co.,  —  Cal.  — .  197  Pac.  799, 
804,  approving  doctrine  in  Piller  v.  South- 
ern Pac.  K.  Co.,  52  Cal.  42;  Hetch  v.  Slaney, 
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72    Cal.    363,    366,    14    Pac.    88;    Nougues    y. 
Newlands,  118  Cal.  102,  106,  60  Pac.  386. 

15.  Action  to  enforce  agreement  to  make 
n  will— Cause  of  action  arlaea,  when— Not 
barred  by  conveyance. — In  an  action  to  en- 
force a  contract  in  the  nature  of  an  agree- 
ment to  make  a  will  in  favor  of  the  prom- 
isee and  the  promisor  conveyed  property  to 
others  in  violation  thereof,  the  cause  of 
action  on  the  part  of  the  promisee  did  not 
accrue  until  the  promisor  died  without 
making  the  agreed  disposition;  therefore  an 
action  brought  on  the  death  of  the  promisor 
is  not  barred  although  the  conveyance  was 
made  many  years  before. — Rogers  v.  Schlot- 
terback,  167  Cal.  86,  138  Pac.  728. 

16.  Action  to  establish  tmat  In  land- 
Section  muat  be  pleaded. — The  above  sec- 
tion is  the  only  statute  of  limitations  ap- 
plicable to  actions  to  establish  a  trust  in 
lands,  even  though  an  accounting  is  asked, 
and  it  must  be  pleaded,  and  unless  so 
pleaded  it  was  not  error  to  hold  the  action 
not  barred. — Hannah  y.  Canty,  175  Cal.  763, 
167  Pac.  373. 

Aa  to  trusta  generally,  see  pars.  60-83, 
this  note. 

17.  Action  to  recover  money  of  estate— 
Held  In  tmat— Barred,  when* — An  action 
by  the  administrator  of  the  estate  of  a 
deceased  person  to  recover  money  alleged 
to  be  held  in  trust  for  the  decedent  is 
barred  in  four  years  under  the  above  sec- 
tion.— Croce  v.  Bazzuro,  87  Cal.  App.  167, 
173  Pac.  774. 

Aa  to  tmata  generally,  see  pars.  68-83, 
this  note. 

18.  Action  to  recover  bank  depoalta— Aa 
to  limitation  of  action. — No  limitation. — 
See,  post,  §  348  and  note. 

19.  Administrator — Petition  to  aell  realty 
to  pay  debts— Limits  tloas  of  action, — as  to, 

see  pars.  27-31,  this  note. 

20.  Constructive  trust  —  Limitation  be- 
gin a  to  run  when. — The  four-year  statute 
does  not  begin  to  run  against  the  right  to 
enforce  a  constructive  trust  until  notice 
Is  received  of  breach. — Hlllyer  v.  Hynes,  33 
Cal.  App.  506,  165  Pac.  718. 

See  pars.  61,  64,  76-77,  this  note. 

21.  Same  Contract  to  convey— Specific 
performance— Limitation   of   action, — as    to, 

see  pars.  54-56,  this  note. 

22.  Corporation-Subscription  to  stock- 
Call*-— Limitation  on  action  to  get  in  is  not 

governed  by  this  section,  but  by  section  389 
ante. — See,  ante,  {339  and  note. 

23.  Deed  absolute  —  Action  to  redeem 
from  aa  a  mortgage— Limitation  of  action 
is  not  governed  by  this  section,  but  by  sec- 
tion 346,  post. — Warder  v.  Enslen,  73  Cal. 
291,   294,  14   Pac.  874. 

24.  Delinquent  -  tax  —  Action  for  per* 
aonal  Judgment— Limitation. — An  action  to 
recover  personal  judgment  for  delinquent- 
taxes,  as  distinguished  from  foreclosure  of 
tax- lien,  may  be  barred  although  lien  is 
not    removed. — City    of    San    Francisco    v. 
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Luning,  73  Cal.  610,  613,  15  Pac.  811.  See 
State  v.  Yellow  Jacket  Silver  Min.  Co.,  14 
Nev.   220. 

25.  Where  commenced  seven  .years  after 
cause  of  action  accrued  held  barred.— City 
of  San  Francisco  v.  Luning,  73  Cal.  610, 
618,  15  Pac  311. 

26.  Dlatrlbntee  —  Action  by  agalnat  ad- 
ministrator—Limitation of  action  by  dis- 
tributee to  recover  part  of  estate  distrib- 
uted to  him  is  not  governed  by  this  section, 
but  being  founded  on  judgment  of  pro- 
bate court  is  governed  by  section  836,  ante. 
— See,  ante,  {  836,  note  par.  24. 

27.  Estate  of  decedent— Proceedings  for 
aale  of  real  property  to  pay  debta— Limita- 
tion of  action  is  thought  to  be  governed  by 
this  section. — See  Estate  of*  Crosby,  55  Cal. 
574,  McCrary  v.  Tasker,  41  Iowa  255. 

28.  A  proceeding  by  an  administrator  to 
sell  real  estate  to  pay  debts  is  "a  special 
proceeding  of  civil  nature"  within  section 
863,  post. — Estate  of  Crosby,  66  Cal.  574. 

29.  Question  whether  statute  of  limita- 
tion applicable  to  such  cases  not  raised  by 
counsel,  and  court  say:  "We  have  not  found 
it  necessary  to  Inquire  whether  any  pro- 
vision of  our  statute  of  limitations  is  ap- 
plicable, in  terms,  to  a  proceeding  of  the 
character  we  have  been  considering." — 
Estate  of  Crosby,  55  Cal.  574,  587. 

30.  Question  whether  proceedings  can  be 
had  to  sell  real  estate  to  pay  claims  when 
more  than  four  years  have  elapsed  since 
claims  were  allowed,  raised  but  not  found 
necessary  to  decide;  there  having  been 
order  made  more  than  four  years  before  for 
sale  of  real  property  to  pay  debts,  and  pre- 
sent proceedings  being  based  upon  that 
order  were  regarded  as  continuation  of  first 
proceedings.  —  Estate  of  Montgomery,  60 
Cal.  645. 

31.  "It  is  manifest  that  administrator  or 
creditor  ought  not  to  delay  unreasonable 
time,  since  every  consideration  arising  from 
probable  loss  of  evidence  by  reason  of  lapse 
of  time,  is  applicable  to  long  delay  pre- 
ceding petition  for  sale  of  real  estate,  which 
is  applicable  with  respect  to  laches  in  any 
other  legal  proceeding." — Estate  of  Crosby, 
55  Cal.  674,  683. 


32.  Same— Same— Lacbes   will   bar   rlgbt 

If  the  statute  does  not  apply. — See  DX  Wolf 
v.  Ogden,  66  111.  224.  Iowa.  McCrary  v. 
Hasker,  41  Iowa  265.  Mien.  Matter  of 
Estate  of  Godfrey,  4  Mich.  308,  814.  N.  Y. 
Ferguson  v.  Broome,  1  Bradf.  Sur.  (N.  Y.) 
19;  Mooers  v.  White,  6  John.  Ch.  (N.  Y.) 
360,  375;  Jackson  ex  dem.  Jenkins  v.  Rob- 
inson, 4  Wend.  (N.  Y.)   436,  442. 

33.  Execution  aale— Void  for  irregularity 
—Revival  of  Judgment  In  favor  of  pur- 
chaser—Limitation of  action  is  governed  by 
this  section. — Merguire  v.  O'Donnell,  139 
Cal.  6,  9,  96  Am.  St.  Rep.  91.  72  Pac.  337. 

84.  Cause  of  action  arises  and  statute 
begins  to  run  when  purchaser  "fails  to  re- 
cover  possession." — Merguire    v.   O'Donnell, 
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139   Cal.   6,   9,   96   Am.   St.   Rep.   91,   72   Pac. 
337. 

35.  Foreign  Judgment— Action  <m— Limi- 
tation of  is  controlled  by  this  section  and 
not  by  subdivision  1,  section  339,  ante. — 
Patten  v.  Ray,  4  Cal.  287;  Dore  v.  Thorn- 
burgh,  90  Cal.  64,  26  Am.  St.  Rep.  100,  27 
Pac.  60. 

36.  Implied  trust— Action  to  enforce— 
Limitation, — as  to,  see  pars.  64-66,  this  note. 

37.  Independent  covenant— To  pay  pur- 
chase  money— Limitation  of  action  on, — 
as  to,  see  pars.  48,  49,  this  note. 

38.  Issuance  of  execution  under  section 
685,  post— Limitation. — Neither  this  nor  any 
other  section  of  the  general  statute  of  limi- 
tations is  applicable  to  that  proceeding. — 
Doehla  v.  Phillips,  151  Cal.  493,  91  Pac.  330. 

39.  Mandamus— To  compel  levy  of  tax  In 
swamp-land  district — Limitation, — as  to,  see 
par.  .58,  this  note. 

Aa  to  action  to  compel  reinstatement  of 
poUee  officer  and  limitation  thereof,  see 
par.  13,  this  note. 

40.  Same  — To  compel  restoration  to 
office,  brought  after  lapse  of  nine  years,  is 
barred  by  this  section. — Dodge  v.  Board 
Police  Commrs.,  1  Cal.  App.  608,  82  Pac. 
699;  Farrell  v.  Board  Police  Commrs,  6  Cal. 
App.  93,  91  Pac.  674.    See  par.  13,  this  note. 

41.  Mortgage— -Assumption  of  and  agree- 
ment to  pay— Limitation  of  action  is  same 
as  that  on  the  mortgage;  it  is  not  con- 
trolled by  this  section. — Roberts  v.  Fits- 
alien,  120  Cal.  482,  52  Pac  818. 

43.  Oral  contract  —  To  convey  land  — 
Limitation  of  notion  is  governed  by  this 
section.— Dodge  v.  Clark,  17  Cal.  686.  See 
Lowell  v.  Kier,  50  Cal.  646;  Henderson  v. 
Hicks,  58  Cal.  364. 

43.  Especially  in  those  cases  where  ven- 
dee has  been  put  in  possession  and  holds 
under  contract  of  sale  and  purchase. — Cal- 
anchini  v.  Branstetter,  84  Cal.  249,  254,  255, 
24  Pac.  149. 

44.  Same  — Oral  contract  between  ad- 
joining land  owners— Aa  to  temporary  dlvl- 
alon  line,  under  which  one  owner  was  to 
occupy  up  to  agreed  division  line  and  clear 
ground,  and  if  by  subsequent  survey  it  was 
found  to  be  Incorrect  he  should  have  option 
to  take  land  at  its  value  unclearod,  or  to 
claim  payment  for  cost  of  clearing  there  be- 
ing no  agreement  as  to  when  survey  should 
be  made  or  that  either  should  have  survey 
run,  statute  does  not  commence  to  run  until 
true  division  line  is  ascertained  although 
party  has  been  in  possession  under  contract 
more  than  four  years. — Calanchini  v.  Bran- 
stetter, 84  Cal.  249,  254,  24  Pac.  149. 

45.  Partnership— Action  for  accounting- 
Limitation, — as  to,  see  par.  9,  this  note. 

44.  Petition  to  sell  real  estate— By  ad- 
ministrator to  pay  debts— Limitation  of  ac- 
tion,— as  to,  see  pars.  27-31,  this  note. 

47.  Probate  of  will — Statute  not  appli- 
cable.— The   general    statute   of   limitations 
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has  no  application  to  the  probate  of  a  will 
notwithstanding  section  368  to  the  effect 
that  the  word  "action"  shall  Include  a 
"special  proceeding  of  a  civil  nature." — In 
re  Estate  of  Hume,  179  Cal.  838,  176  Pac. 
681. 


48.  Purchase-money  —  Independent  cove- 
nant to  pay— 'Limitation  of  action  on  com- 
mences to  run  on  day  the  payment  was  to 
have  been  made  and  is  barred  In  four  years 
from  that  time  under  this  section,  irrespec- 
tive of  when  execution  or  tender  of  con- 
veyance was  made. — Donavan  v.  Judson,  81 
Cal.  334,  837,  6  L,  R.  A.  691,  22  Pac.  682. 

49.  Same— Same — Covenant  to  pay  Is  in- 
dependent when  there  is  a  day  fixed  for 
payment,  an<jl  none  for  conveyance;  or 
where  day  of  payment  is  to  or  may  hap- 
pen before  date  on  which  conveyance  is 
fixed  to  be  made. — Donavan  v.  Judson. 
supra.  See  Morris  v.  Sliter,  1  Den.  (N.  Y.) 
59;  Mattock  v.  Kinglake,  10  Ad.  &  E.  55; 
Pardage  v.  Cole,  1  Saund.  320. 

50.  Quo  warranto— To  determine  legal 
existence— Limitation  doe*  not  run  against, 
because  continued  exercise  of  franchise 
without  right  is  continuously  renewed 
usurpation  on  which  new  cause  of  action 
arises  each  day. — People  ex  rel.  Attorney  - 
General  v.  Stanford.  77  Cal.  360,  378,  2 
L.  R.  A.  92,  18  Pac.  85,  19  Pac.  693. 

51.  Same— Where  proceeding  Is  one  In 
which  forfeiture  la  sought  because  of 
misuser  or  nonuser,  above  section  might 
properly  be  pleaded  under  section  345,  post. 
— People  ex  rel.  Attorney-General  v.  Stan- 
ford, 77  Cal.  360,  373,  2  L.  R.  A.  92,  18  Pac. 
85,  19  Pac.  693.  * 

52.  Resulting  trust— What  It  la— Limita- 
tion of  action,  as  to,  see  pars.  75-77,  this 
note. 

53.  Revival  of  Judgment  — In  favor  of 
purchaser  under  void  execution— Limitation 
of  action, — as  to,  see  pars.  33,  34,  this  note. 

54.  Specific  performance— Of  contract  to 
convey— Limitation  of  action  Is  controlled 
by  this  section,  and  where  more  than  four 
years  have  elapsed  from  date  when  per- 
formance was  to  have  taken  place,  there 
being  no  trust,  action  is  barred. — Hender- 
son v.  Hicks,  58  Cal.  364,  372;  Luco  v. 
De  Toro,  91  Cal.  405,  18  Pac.  866. 

55.  Same— Same — Grantee  being  in  pos- 
session under  contract  the  statute  of  limi- 
tation does  not  run. — Scadden  Flat  G.  Min. 
Co.  v.  Scadden,  121  Cal.  33,  39.  53  Pac.  440: 
Nicholson  v.  Tarpey,  124  Cal.  442,  449,  67 
Pac.  457. 

See  par.  63,  this  note. 

56.  Same— Same— Where  there  la  trust 
created  In  the  land,  statute  of  limitation 
commences  to  run  only  on  date  on  or  from 
which  trust  is  openly  discovered,  and  fact 
and  adverse  claim  is  clearly  and  unequivo- 
cally made  known  to  cestui  que  trust. — 
Luco  v.  De  Toro,  91  Cal.  405,  27  Pac.  1082. 

57.  Swamp-lands— Assessment— Action  to 
enforce— Limitation    of    action. — An    action 
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to  enforce  an  assessment  upon  swamp-lands 
is  based  on  liability  created  by  statute  and 
limitation  of  action  is  not  governed  by  this 
section.— See,  ante,  |  338  and  note. 

66.  Same— Maaaaatna  to  compel  levy  af 
tax — Limltatloa  of  aetloa,  "if  not  subject  to 
section  337,  section  338,  or  section  339.  ante, 
it  is  certainly  subject  to  provisions  of  sec- 
tion 343,"  and  must  be  brought  within  four 
years  from  time  when  cause  of  action  ac- 
crues.— Barnes  v.  Glide,  117  Cal.  1,  7,  59  Am. 
St.  Rep.  153,  48  Pac.  804  (the  second  para- 
graph of  headnote  erroneously  says  "five" 
years). 

86.  Taxes — Lie*  far — Hot  extlaft-alahed 
hr  statate  of  luaritatloani  extinguished  only 
by  payment  or  selling  the  property  for  tax. 
— Lewis  t.  Rothchild,  92  CaL  625,  28  Pac. 
806. 

€©.  Tnut- Aetloa  to  aalet  title — Fraad 
•■  part  of  plalatlsT  caaraimg  alas  as  traatee 
—Limitation, — as  to,  see,  ante,  |  338,  note 
par.  220. 

Aa  to  aetloaa  aaralast  traatee,  and  when 
limitation  commences  to  run,  see  pars.  11, 
12,  this  note. 

Aa  to  dlstrlaatloa  of  traat  property  to 
heirs  of  trwmtee,  see  par.  84,  this  note. 

Aa  to  aetloa  to  reeover  saoaey  of  estate 
held  la  trwnt,  see  par.  17,  this  note. 

As  to  aeeeaelty  for  pleadlag  aeetlOB  la  ae- 
tloa to  establish  traat  la  laad,  see  par.  16, 
this  note. 

•1.  Same— Conatractlve  traat— Aetloa  to 
enforce— Limitation  of  action  to  have  de- 
clared and  enforced  constructive  trust  is 
governed  by  this  section  and  barred  in  four 
years. — Hecht  v.  Slaney,  72  Cal.  363,  14  Pac. 
88. 

See  pars.  64,  75-77,  this  note. 

Aa  to  whom  Habitation  >egla*  to  ram 
aajalaat  aetloa,  see  par.  20,  this  note. 

62.  Same— Same— Insolvency  proceeding* 
— Parehaae  ay  attoraey  of  creditors  In  pur- 
suance of  parol  agreement  between  him- 
self and  clients  that  he  should  do  so  for 
benefit  of  and  In  trust  for  creditors,  and 
hold  same  as  their  trustee  until  it  can  be 
more  advantageously  sold  at  private  sale, 
he  becomes  trustee  of  resulting  trust, 
against  which  statute  of  limitations  does 
not  commence  to  run  while  attorney  is  in 
possession  of  property  under  such  trust, 
and  before  he  repudiates  same. — Broder  v. 
Conklln,  77  Cal.  330,  837,  19  Pac.  613.  See 
Sandfoss  v.  Jones,  86  Cal.  481;  Luco  v.  De 
Toro.  91  Cal.  405,  27  Pac.  1082. 

68.  Same  —  Bqaltable  owaer  la  posses* 
•Ion— Rvlctlon  by  legal  holder  of  title- 
Limitation  of  aetloa  to  recover  commences 
to  run  from  date  of  eviction. — Bartlett  v. 
Judd,  23  Barb.  (N.  Y.)  262,  263;  Varick  ▼. 
Edwards,  11  Paige  Ch.  (N.  Y.)  290. 

See  par.  66,  this  note. 

64.  Sam*  Implied  trast— Action  to  en- 
force—Limitation of  is  four  years  under 
this  section  from  date  on  which  wrong  com- 
plained of  accrued. — Plller  v.  Southern  Pac. 


R.  Co.,  52  CaL  42;  Hecht  v.  Slaney,  72  CaL 
363,  366,  14  Pac,  88;  Chapman  v.  Bank  of 
California,  97  CaL  166,  31  Pac  896;  Nougues 
v.  Newlands,  118  Cal.  102.  106.  50  Pac  286; 
Kenney  v.  Parks,  137  Cal.  527,  530,  70  Pac. 
556.  See  Ala.  Greenlees  v.  Greenlees,  62  Ala. 
330.  Cobb.  Wilmerding  v.  Russ.  33  Conn. 
67,  77.  HL  Hayward  v.  Gunn.  82  111.  385. 
Iowa.  Wilson  v.  Green,  49  Iowa  251.  Mlaa. 
Prewett  v.  Buckingham.  28  Miss.  92.  If.  J. 
Partridge  t.  Wells,  30  N.  J.  Eq.  (3  Stew.) 
176.  Tex*  Brown  v.  Guthrie,  27  Tex.  610. 
Va.  Miller  v.  Blose,  20  Gratt.  744;  Jennings 
T.  Shacklett,  30  Gratt  765.  W.  Va.  Smith 
T,  Pat  ton,  12  W.  Va.  541.  Fed.  King  v.  Par- 
dee, 96  U.  S.  90.  24  L.  ed.  666;  Speldell  v. 
Henrici,  15  Fed.  752,  761  and  note. 

68.  Saa»e— Same  —  Dealal  or  repadlatloa 
of  trust  Is  not  necessary  to  set  statute  of 
limitations  running. — Hecht  v.  Slaney,  72 
Cal.  363.  366,  14  Pac  88.  See  Cunrey  v. 
Allen,  34  CaL  254.  Cobb.  Wilmerding  v. 
Russ,  33  Conn.  67.  Tena.  Haynle  v.  Hall, 
6  Humph.  290,  42  Am.  Dec  427.  Tex.  Ken- 
nedy v.  Baker,  59  Tex.  150.  Wfa.  Howell  v 
Howell,  15  Wis.  55. 

66.  Same  —  Same  —  Grantee  who  take* 
deed  from  traatee  with  fall  knorrleda-e  that 
it  is  executed  in  violation  of  the  trust,  be- 
comes an  involuntary  trustee  of  trust  cast 
upon  him  by  operation  of  law,  to  which 
above  section  applies. — Nougues  v.  New- 
lands,  118  Cal.  102,  106,  50  Pac  886;  Lathrop 
y.  Bampton,  81  CaL  17,    89  Am.  Dec.  141. 

See  Kerr's  Cyc  Civ.  Code.  2d  ed.,  §§  2223. 
2224,  2244  and  notes. 

67.  Same— Involantary  traat— Aetloa  to 
eaforce— Barred,  wbea. — A  cause  of  action 
founded  upon  the  allegation  of  the  creation 
of  an  Involuntary  trust  is  barred  upon  the 
expiration  of  four  years  from  the  Inception 
of  the  trust,  as  provided  by  section  343  of 
the  Code  of  Civil  Procedure. — Bradley  Bros, 
v.  Bradley,  20  Cal.  App.  1,  127  Pac  1044. 
1046. 

As  to  the  applfeatloB  of  the  atatate  aa  be- 
tween traatee  and  heaefclary  of  expreaa 
traat,  see  notes  8  Ann.  Cas.  200;  18  Ann. 
Cas.  1163. 

68.  Under  the  terms  of  the  contract,  and 
of  the  last  will  of  the  mother  solely  to  the 
daughters,  their  interest  in  the  land,  which 
was  to  be  returned  to  the  son  at  his 
mother's  death,  is  impressed  with  the 
qualities  of  a  resulting  trust  in  their  hands 
in  favor  of  the  son,  which  may  be  en- 
forced in  equity  against  them  in  favor  of 
the  son  at  any  time  within  four  years  after 
the  mother's  death. — Keefe  v.  Keefe,  19  CaL 
App.  310.  126  Pac.  929. 

69.  Where  the  action  was  simply  an  ac- 
tion for  an  accounting,  an  action  to  compel 
the  personal  representative  of  a  trustee 
after  his  death,  and  the  sureties  upon  his 
bond  as  such  trustee,  to  give  an  account  of 
the  property  held  by  the  trustee,  and  of  .his 
administration  of  the  trust,  to  have  that  ac- 
count audited  and  settled  by  the  court  and 
a  balance  struck,  since  the  duty  of  an  ad* 
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mlnistrator  to  account  is  a  continuing  one. 
and  does  not  become  barred,  a  plea  of  the 
statute  of  limitations  is  of  no  avail. — Eli- 
zalde  v.  Murphy,  163  Cal.  681.  126  Pac.  978, 
979. 

70.  Same — Same — Necessity  for  repudia- 
tion of  trust. — An  action  to  establish  a  re- 
sulting trust  is  barred  within  the  four  year 
limitation  provided  by  section  843  of  the 
Code  of  Civil  Procedure.  The  time  com- 
mences to  run  from  the  time  of  the  repu- 
diation of  the  trust,  or  rather  from  the 
time  the  notice  of  repudiation  is  brought 
home  to  the  beneficiary. — Bradley  Bros.  v. 
Bradley.  20  Cal.  App.  1,  127  Pac.  1044,  1046. 

71.  It  is  a  rule>of  law  in  this  and  other 
Jurisdictions  that  the  statute  of  limitations 
does  not  begin  to  run  in  favor  of  a  defend- 
ant chargeable  as  the  trustee  of  an  express 
trust  during  the  life  of  the  trust.  In  order 
to  set  the  statute  in  motion,  it  is  necessary 
that  such  a  trustee,  by  some  act  or  declar- 
ation, positively  and  unequivocally  repudi- 
ate the  trust,  and  that  notice  of  such  repu- 
diation be  brought  home  to  the  beneficiary. 

MacMullan  v.  Kelly,  19  Cal.  App.  700,  127 

Pac.  819,  821. 

72.  The  statute  of  limitations  does  not 
run  against  a  voluntary  trust  resting  in 
parol  until  repudiation  of  the  trust  by  the 
trustee  and  knowledge  of  this  repudiation 
brought  home  to  the  beneficiaries. — Taylor 
v.  Morris,  163  Cal.  717,  127  Pac.  66. 

73.  In  the  case  of  a  trustee  only  an  un- 
equivocal repudiation  of  the  trust  by  him, 
with  knowledge  of  this  brought  home  to 
the  beneficiaries  of  the  trust,  could  set  the 
statute  of  limitations  in  favor  of  the  trus- 
tee in  motion.— Elizalde  v.  Murphy,  168  Cal. 
681,  126  Pac.  978,  980. 

74.  The  statute  of  limitations  and  the 
equitable  doctrine  of  laches  operate  against 
the  enforcement  of  an  express  trust  only 
from  the  time  that  the  trustee  unequivocally 
assumes  a  position  of  hostility  to  the  trust; 
and  a  claim  of  laches,  founded  solely  upon 
a  mere  lapse  of  time  which  in  itself  is  not 
declared  by  statute  to  be  a  bar,  and  which 
la  •unaccompanied  by  other  considerations 
which  would  render  the  enforcement  of  the 
trust  inequitable  can  not  be  sustained. — 
MacMullan  v.  Kelly,  19  Cal.  App.  700,  127 
Pac.  819,  823. 

75.  Same— Result  In*  trust— "Differs  from 
constructive  trust  in  that  latter  is  forced 
upon  conscience  of  trustee  against  his  will, 
and  generally  to  prevent  consummation  of 
fraud;  while  express  trust  differs  from  re- 
sulting trust  only  in  manner  in  which  it  is 
proven,  but,  when  proven,  resulting  trust  is 
enforced  in  same  manner  as  express  trust." 
— Scadden  Flat  Gold  Min.  Co.  v.  Scadden, 
121  Cal.  33,  39,  53  Pac.  440;  Love  v.  Watkins, 
40  Cal.  547,  568,  6  Am.  Rep.  624. 

See  pars.  54-68,  this  note. 

7*.  Same— Same  — "Pareaaser  who  has 
paid  lae  purchase- priee  may  be  barred  of 
action  against  seller  to  enforce  trust  re- 
sulting    from     such     transaction     is     not 


doubted;  but  statute  will  not  begin  to  run 
so  long  as  purchaser  is  in  possession." — 
Scadden  Flat  Gold  Min.  Co.  v.  Scadden,  121 
Cal.  33,  39,  63  Pac.  440. 

77.  "I  have  never  yet  met  with  case, 
whatever  character  of  trust,  where  statute 
has  been  held  to  bar  rights  of  beneficiary  in 
favor  of  trustee,  when  beneficiary  has  con- 
tinued in  possession  according  to  his  right, 
and  no  adverse  claim  made  by  trustee.  Such 
case  would  be  at  variance  with  fundamental 
idea  of  statutes  of  limitations  that  posses- 
sion draws  to  it,  or  rather  extinguishes, 
all  adverse  claims  and  titles." — Love  v.  Wat- 
kins,  40  Cal.  547,  668,  6  Am.  Rep.  624. 

'  78.  Same — Repudiation  of  trust — Trustee 
holding  adversely  to  beneficiary. — Love  v. 
Watkins,  40  Cal.  647,  557,  6  Am.  Rep.  624. 

79.  Same — Same — Same — Refusal  to  con- 
vey pursuant  to  terms  of  trust. — Hearst  v. 
Pujol,  44  Cal.  230. 

80.  Same— -Same— Notice     to    beneficiary. 

— Repudiation  of  trust  must  be  brought 
home  to  knowledge  of  cestui  que  trust. — 
Luco  v.  De  Toro,  91  Cal.  405,  27  Pac.  1082; 
Hovey  v.  Bradbury,  112  Cal.  620,  44  Pac. 
1077. 

See,  ante,  {  312,  note  par.  214,  and  {  318, 
note  par.  197. 

81.  Same— Same— Same— Running  of  stat- 
ute.— Where  there  has  been  renunciation  of 
trust,  and  assertion  of  adverse  interest, 
statute  runs  against  action  by  beneficiary 
from  date  when  notice  Is  brought  home  to 
him,  but  not  until  such  time. — Watson  v. 
Sutro,  86  Cal.  600,  24  Pac.  172,  25  Id.  64. 
See  Ala.  Lucas  v.  Daniels,  34  Ala.  188.  Ga. 
Keaton  v.  McGwier,  24  Ga.  217;  Robson  v. 
Jones,  27  Ga.  266.  Miss.  Murdock  v.  Hughes, 
15  Miss.  219.  Mo.  Smith  v.  Ricords,  62  Mo. 
581.  N.  Y.  Roberts  v.  Berdell,  61  Barb.  37. 
Tex.  Andrews  v.  Smithwick,  20  Tex.  Ill; 
White  v.  Leavitt,  20  Tex.  708.  Pa.  Fox  v. 
Cash,  11  Pa.  St.  207.  .    - 

82.  Same— Vendee  in  possession— Limita- 
tion of  action, — as  to,  see  pars.  62,  63,  this 
note. 

83.  Same— Vendor  In  possession— Trustee 
for  vendee— No  limitation  of  action. — Stat- 
ute does  not  run  against  action  by  vendee 
against  vendor  in  possession,  under  bond  to 
convey,  having  received  full  purchase- 
price. — Harris  v.  King,  16  Ark.  122.  See 
Ky.  Barbour  v.  Whitlock,  4  T.  B.  Mon.  180. 
N.  J.  New  Barbadoes  T.  B.  Co.  v.  Vreeland, 
4  N.  J.  Eq.  (3  Gr.)  157.  N.  Y.  Waters  v. 
Travis,  9  John.  450;  Miller  v.  Bear,  3  Paige 
Ch.  466.  N.  C.  Scarlett  v.  Hunter,  3  Jones 
Eq.  84.  Fed.  Coulson  v.  Walton,  34  U.  S. 
(9  Pet.)  62,  9  L.  ed.  51;  Boone  v.  Chiles,  35 
U.  S.  (10  Pet.)  177,  9  L.  ed.  388;  Ahl  v.  John- 
son, 61  U.  S.  (20  How.)  511,  15  L.  ed.  1005; 
Longworth  v.  Taylor,  1  McL.  C.  C.  395,  15 
Fed.  Cas.  844.  Eng.  Burke  v.  Length,  3  Jno. 
&  L.  193;  Crafton  v.  Ornsby,  2  Sch.  &  Lef. 
603. 

84.     Trust  property— Distributed  to  heirs 
of  trustee. — Where   property   held   in   trust 
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Is  distributed  to  the  heirs  of  the  trustee,  the ' 
heirs  take  as  involuntary  trustees,  the  stat- 
ute begins  to  run  at  the  time  of  the  distri- 
bution, and  no  repudiation  of  the  trust  is 
necessary  to  set  it  in  motion. — Croce  v.  Baz- 
zuro,  37  Cal.  App.  167,  173  Pac.  774. 

86.     Undue  Influence— Action  to  set  aside 
deed  on  around  of— Limitation  of  action  is 

under    provision    of    this    section. — Trubody 
v.  Trubody,  137  Cal.  172,  174,  69  Pac  968. 


86.  Vendor's  lien— Enforcement — Limita- 
tion of  action  for  is  controlled  by  this  sec- 
tion, and  actions  or  proceeding  to  enforce 
more  than  four  years  after  cause  of  action 
accrued,  is  barred. — California  Sav.  Bank  v. 
Parrish,  116  Cal.  254,  48  Pac  78. 

87.  Void  execution  Pii  thassr  at  —Jo  m- 
der— Revival  of  Jaofemoat  In  favor  of— 
Limitation  of  action, — as  to,  see  pars.  88,  34. 
this  note. 


§  344.    WHERE  CAUSE  OF  ACTION  ACCRUES  ON  MUTUAL  ACCOUNT. 

In  an  action  brought  to  recover  a  balance  due  upon  a  mutual,  open,  and  current 
account,  where  there  have  been  reciprocal  demands  between,  the  parties,  the 
cause  of  action  is  deemed  to  have  accrued  from  the  time  of  the  last  item  proved 
in  the  account  on  either  side. 

History:    Enacted  March  11,  1872. 


TIME  TO  COMMENCE  ACTION— ON 
MUTUAL  ACCOUNT. 

1.  As  to  kinds  of  accounts — All  on  one 

side,  and  mutual  interchange. 

2.  Same  —  "Open    and    current"    and 

"stated"  accounts. 

8.  Same  —  Same  —  Last  item  charged  — 
Sets  limitation  running. 

4.  "Account  stated" — As  to  what  is. 

5.  Same — Assent — Express  or  implied. 

6,  7.  Same — Effect  of — New  contract. 

8,9.  Same — Same — Same — Action   must  be 
on  new  contract. 

10.  Same — Same — Not  new  cause   of  ac- 

tion. 

11.  Same — Mistake  in  may  be  attacked.. 

12.  Same — Same — Money  paid  by  mistake. 

13.  Same — Oral  statement  of  account. 

14.  Same — Same — Before  items  are  barred. 

15.  Same — Same — Same  —  Otherwise  when 

items  barred. 

16.  Same — Surcharged  and  inquired  into. 

17.  Balance  struck — As  to  what  is. 
18-  21.  Same— Effect  of. 

22.  Same — No  balance  struck. 

23.  Same — Term  " account." 

24,25.  "Mutual,  open,  and  current"  accounts 
— What  are. 

26.  Same — Must  deal  in  same  relation. 

27,28.  Same — There  must  be  "reciprocal  de- 
mands. ; ' 

29-31.  Same  —  Same  —  Delivery    of    personal 
property — Set-off. 

32.  Same — Same — Deposit  in  bank. 

33.  Same — Same — Goods  consigned  on  com- 

mission. 

34-36.  Same — Same  —  Mere    payment  —  In 
money  or  property. 

37.  Same — Same — Money  deposited  to  be 

invested — Trust. 

38.  Same — By  whom  kept. 

39.  Same — Same — Manner  of  keeping. 


40.  Limitation  of  action — On  account  other 
than  mutual  one. 

41-44.  Same — On  mutual  account  stated. 

45.  Same  —  On  mutual,  open,  current  ac- 

count. 

46.  Pleading   statute  —  In    action   on    ac- 

count— Method  of. 

47.  Proof — In  action  on  account  stated. 

48,49.  "Settled"— Meaning  of  —  Explaining 
by  evidence. 

Aa  to  limitation  of  actios  to  recover  on 
a  mutual  open  and  current  acconmt,  .see, 
ante,  §  337,  subdivision  2,  and  note. 

1.  As  to  kinds  of  account*— All  on  one 
aide  and  mutual  Interchange* — Accounts  are 
of  two  kinds,  where  items  of  exchange  are 
all  on  one  side,  and  where  there  is  mutual 
interchange;  the  principal  difference  is  in 
method  of  proof  and  running  of  statute  of 
limitations. — See  pars.  19,  24,  40,  47,  this 
note. 

2.  Same  —  "Open  and  current"  nnd 
"stated"  accounts  are  separated  by  broad 
distinction,  which  manifests  itself  princi- 
pally in  method  of  proof  of  claim  and  in 
running  of  statute  of  limitations.  Where 
suit  is  brought  on  open  account  each  item 
requires  proof,  whereas  in  stated  account 
balance  struck  alone  requires  to  be  proved. 
— See  par.  47,  this  note. 

S.  Same  —  Same  —  Last  Item  charged  — 
Sets  limitation  running;. — In  an  action  on  an 
open  book  account  the  limitation  applies 
from  the  date  of  the  last  item  charged. — 
Wright  v.  Allen,  42  Cal.  App.  7,  183  Pac.  261. 

Aa   to    limitation    of  actions   on    account, 

see  pars.  40-45,  this  note. 

4.     "Account    stated"— As    to    what    Is. — 

"An  account  stated  Is  a  document — a  writ- 
ing— which  exhibits  state  of  account  be- 
tween parties  and  balance  owing  from  one 
to  other." — Coffee  v.  Williams,  103  Cal.  550, 
556,  37  Pac.  504. 

See  pars.  13-15,  this  note. 

8.     Same— A«went— ExpreM    or    Implied.— 

Agreement    of    parties    that    all    items    art 
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true,  need  not  be  express,  but  may  be  im- 
plied from  circumstances;  as  sending  of  ac- 
count by  one  and  Its  retention  by  other 
without  objection  within  reasonable  time. — 
Mayberry  v.  Cook,  121  Cal.  588,  590,  54  Pac. 
95.  See  Terry  v.  Sickles,  13  Cal.  427;  Auzer- 
ais  v.  Naglee,  74  Cal.  60,  15  Pac.  371;  Hendy 
v.  March,  75  Cal.  666,  17  Pac.  702;  Coffee  v. 
Williams,  103  Cal.  550,  37  Pac.  504;  Stebbins 
v.  Niles,  26  Miss.  267. 


Cal.   293,   298,   33   Pac.   63.     See   Grlswold   v. 
Pieratt,  110  Cal.  269,  263,  42  Pac.  820. 


15.     Same— Same— Sane— Otherwise  when 

Items  barred  already. — Auzerais  v.  Naglee. 
74  Cal.  60,  67,  15  Pac.  371. 


6.  Same— Effect  of— New  contract. — Ac- 
count stated  assented  to,  either  expressly 
or  impliedly,  becomes  new  contract. — Coffee 
v.  Williams,   103  Cal.  650,  656,  37  Pac.   604. 

7.  Account  stated  alters  in«sjature  of 
original  indebtedness,  and  beconAes  in  na- 
ture of  new  promise  or  undertaking;  and 
statute  runs  from  that  date. — Carey  v. 
Philadelphia  &  C.  P.  Co.,  33  Cal.  694,  697; 
Hendy  v.  March,  76  Cal.  566,  568,  17  Pac. 
702.  See  Grlswold  v.  Pieratt,  110  Cal.  259, 
42  Pac.  820;  Holmes  v.  De  Camp,  1  John. 
(N.  Y.)  34,  36,  3  Am.  Dec.  293;  David  v. 
Ellice,  5  Barn.  &  C.  196,  11  Eng.  C.  L.;  Fos- 
satt  v.  Allanson,  2  Durnf.  &  E.  (2  T.  R.) 
479;  Gough  v.  Da  vies,  4  Price  200. 


8.  Same— Same— Same— Action  must  be 
on  the  new  contract  and  not  on  original  ac- 
count.— Auzerais  v.  Naglee,  74  Cal.  60,  65, 
15  Pac.  371;  Coffee  v.  Williams,  103  Cal. 
650.  666,  87  Pac.  604. 

9.  And  it  has  been  held  that  plea  of  ac- 
count stated,  if  supported,  will  bar  recovery 
in  an  action  on  original  account. — Driggs 
v.  Garretson,  25  N.  J.  Eq.  (10  C.  E.  Gr.)  178. 

10.  Save— Same— Not  new  cause  of  ac- 
tion.— An  account  stated  and  mutually  ac- 
cepted by  the  parties  does  give  rise  to  a 
new  cause  of  action,  and  the  statute  of  limi- 
tations on  that  cause  of  action  begins  to 
run  not  as  of  the  date  of  the  items  of  ac- 
count but  from  the  time  of  the  agreement 
that  the  statement  is  correct. — Cowell  v. 
Snyder,  171  Cal.  291,  152  Pac.  920. 

11.  Same — Mistake  In  may  be  attacked  as 

in   other   contracts,   but   it  must  be  put  in 

issue    by    pleadings. — Hendy    v.    March,  75 

Cal.    566,    568,    17    Pac.    702.      See    Terry  v. 

Sickles,  13  Cal.  427;  Auzerais  v.  Naglee,  74 
Cal.  60,  15  Pac.  871. 
See  par.  16,  this  note. 

12.  Same— Same— Money  paid  by  mistake 

within  two  years  of  time  of  commencing  an 
action,  the  discovery  of  mistake  being 
shown  to  have  been  made  year  before  ac- 
tion, is  in  time,  where  account  is  mutual, 
open,  current  one. — Olmstead  v.  Dauphiny, 
104  Cal.  636,  640,  38  Pac.  606. 

18.     Same— Oral  statement  of  account   is 

valid  and  binding  where  received  and  as- 
sented   to. — See,    ante,    { 339,    note    par.    20. 

14.  Same  —  Same  —  Before  Items  are 
starred  by  statute  of  limitations  will  con- 
stitute account  stated,  and  when  assented 
to,  constitutes  new  contract,  on  which  stat- 
ute of  limitations  will  run  from  that  date. — 
Ki^hn  v.  Edwards,  75  Cal.  192,  194,  7  Am.  St. 
Rep.   141,   16   Pac.   779;   Baird   v.  Crank,   98 


16.  Same— -Surcharged  and  Inquired   Into 

only  on  ground  of  fraud,  error  or  mistake, 
and  such  ground  must  be  set  forth  in  plead- 
ing.— Auzerais  v.  Naglee,  74  Cal.  60,  64,  15 
Pac.  371;  Coffee  v.  Williams,  103  Cal.  550, 
566,  37  Pac.  504;  Mayberry  v.  Cook,  121  Cal. 
588,  692,  54  Pac.  95.  See  Ga.  Threlkeld  v. 
Dobbins,  45  Ga.  144.  111.  Sutphen  v.  Cush- 
man,  35  111.  186.  Mo.  Kronenberger  v.  Binz, 
56  Mo.  121.  N.  Y.  Kock  v.  Bonits,  4  Daly 
117;  Philips  v.  Belden,  2  Edw.  Ch.  1;  Slee  v. 
Bloom,  20  John.  669.  N.  C.  Hawkins  v. 
Long,  74  N.  C.  781.  Fa.  McClelland  v.  West, 
70  Pa.  St.  183.  Tex.  Horan  v.  Long,  11  Tex. 
230. 
See  par.  11,  this  note. 

17.  Balance  struck— A*  to  wkat  It  Is. — 

"Balance  due  upon  account"  implies  ac- 
count between  two  parties  in  which  amount 
-of  items  upon  one  side  of  account  is  de- 
ducted from  amount  of  Items  upon  other 
side,  and  balance  thus  obtained. — Millet  v. 
Bradbury,  109  Cal.  170,  178,  41  Pac.  866. 


18.  Same— Effect  of. — Where  there  are 
demands  on  each  side,  striking  of  balance 
converts  set-off  into  payments. — Norton  v. 
Larco,  30  Cal.  126,  130;  Ashby  y.  James,  11 
Mees.  &  W.  642. 

19.  Balance  being  ascertained  by  parties, 
and  admitted  to  be  due  from  one  to  other, 
account  is  at  end,  and  statute  of  limitations 
against  action  on  balance  thus  ascertained 
and  agreed  to  commences  to  run  from  date 
on  which  it  is  ascertained  and  admitted. — 
Norton  v.  Larco,  30  Cal.  126,  130. 

20.  "It  has  been  uniformly  held  that  dis- 
tinct and  different  items  of  charge  in  open 
and  mutual  account  do  not  constitute  sepa- 
rate claims,  but  that  claim  or  debt  is  found 
in  balance  of  account  and  that  it  is  balance 
only  that  constitutes  claim  of  party  to 
whom  it  is  due." — Hodge  v.  Manley,  25  Vt. 
210,  60  Am.  Dec-  253.  See  Green  v.  Disbrow, 
79  N.  Y.  1,  35  Am.  Rep.  496. 

21.  "This  limitation  of  right  of  recovery 
to  balance  of  account  implies  right  of  plain- 
tiff to  apply  Items  upon  defendant's  side  of 
account  in  reduction  or  extinguishment  of 
amount  upon  his  own  side;  and  such  appli- 
cations can  be  made  only  when  transactions 
between  parties  have  been  had  in  same 
capacity.  If  accounts  do  not  affect  them  in 
same  relation — as,  for  example,  *lf  upon  one 
side  of  account  party  is  individually  liable, 
while  transactions  upon  other  side  of  ac- 
counts have  been  had  in  his  representative 
capacity  as  executor,  guardian,  or  trustee — 
demands  are  not  reciprocal." — Millet  v. 
Bradbury,  109  Cal.  170,  174,  175,  41  Pac.  866. 

See  pars.  27,  28,  this  note. 

22.  Same — No  balance  struck. — "It  is  pos- 
sible, perhaps,  for  account  stated,  which 
doe*  not  state  balance,  to  be  good,  if,  from 
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calculation  upon  figures  given,  balance  can '    — See  Ga.  Schall  v.  Eisner,  58  Ga.  190.  Mick* 


be  ascertained;  but  account  sent  by  mer- 
chant or  banker,  without  any  balance 
stated,  would  be  rare  document";  but  it  is 
otherwise  where  calculation  of  figures  will 
not  give  balance. — Coffee  v.  Williams,  103 
Cal.  550,  556,  87  Pac.  504. 

28.  Same— Term  "account"  involves  idea 
of  debit  and  credit,  and  balance  of  account 
is  result  of  debit  and  credit  sides  of  account, 
which  constitutes  debt  or  claim,  for  which 
party  in  whose  favor  it  exists  has  right  of 
recovery. — Millet  v.  Bradbury,  109  Cal.  170, 
173,  41  Pac.  865. 

24.    "Bfatval*  open  and  current"  accounts 
—'What  are. — Items  all  on  one  side  of  ledger 
do  not  constitute  "mutual"  account. — Fray-  ' 
lor  v.  Sonora  Min.  Co.,  17  Cal.  594. 

See  para.  27,  28,  this  note. 

25. v  Mutual  accounts  are  made  up  of  mat- 
ters of  set-off  where  there  is  debit  on  one 
side  which  constitutes  credit  on  other,  or 
where  there  is  express  or  implied  under- 
standing that  mutual  debts  shall  be  satis- 
fied or  set-off  pro  tanto  between  parties. — 
Norton  v.  Larco,  30  Cal.  126;  Millet  v.  Brad- 
bury, 109  Cal.  170,  174,  41  Pac.  865;  Gass  v. 
Stinson,  3  Sumn.  C.  C.  98,  114,  116,  10  Fed. 
Cas.  72. 


Sane— Mutt  deal  In  same  relation. — 

An  account  is  not  "mutual"  unless  parties 
have  dealt,  with  each  other  in  same  rela- 
tion and  unless  items  upon  different  sides 
of  account  are  capable  of  being  set  off 
against  each  other.  Demands  must  be  "re- 
ciprocal"; that  is,  they  must  be  of  such  a 
character  that  each  party  has  immediate 
right  of  action  against  the  other. — Millet 
v.  Bradbury,  109  Cal.  170,  174,  41  Pac.  865. 
See  pars.  27,  28,  this  note. 

27.  Same— There  mast  be  "reciprocal  de- 
mands."— To  constitute  a  mutual,  open,  and 
current  account  there  must  be  reciprocal 
demands. — Fraylor  v.  Sonora  Min.  Co.,  17 
Cal.  694;  Flynn  v.  Seale,  2  Cal.  App.  665,  84 
Pac.  263. 

28.  The  "reciprocal  demands"  named  in 
this  section  is  only  synonym  or  equivalent 
of  "mutual  account"  named  in  first  part  of 
section. — Millet*  v.  Bradbury,  109  Cal.  170, 
174,  41  Pac.  866.  See  Green  v.  Disbrow,  79 
N.  Y.  1,  36  Am.  Rep.  496. 

See  par.  24,  this  note. 

28.  Same  —  Same  —  Delivery  of  personal 
property — Set-off. — Personal  property  deliv- 
ered, even  though  value  be  affixed  thereto, 
and  that  price  credited  on  account,  is  not  to 
be  regarded  as  a  payment,  but  as  an  off-set 
pro  tanto,  and  makes  the  account  mutual 
one. — Norton  v.  Larco,  30  Cal.  126,  132,  dis- 
tinguishing Weatherwax  v.  Cosumnes  Val- 
ley M.  Co.,  17  Cal.  344,  846;  Penniman  v. 
Rotch,  44  Mass.  (3  Met.)  216. 

See  par.  34,  this  note. 

30.  Delivery  of  butter,  eggs  and  like,  to 
be  credited  on  account  at  current  market 
price,  is  not  payment  pro  tanto,  but  con- 
stitutes mutual,  open,  and  current  account 


Payne  v.  Walker,  26  Mich.  60.  N.  Y.  Green 
v.  Disbrow,  79  N.  Y.  1,  36  Am.  Rep.  496. 

31.  Right  to  demand  article  of  property 
which  has  been  deposited  with  another  and 
right  to  demand  debt  due  from  depositor, 
are  not  reciprocal.  If  depositor  has  right  to 
demand  property  itself,  other  is  merely 
bailee  or  depositary,  and  the  foundation  of 
an  account  is  wanting. — Millet  v.  Bradbury, 
109  Cal.  170,  176,  41  Pac.  865.  See  Llbby  v. 
Hopkins,  104  U.  S.  303,  26  L.  ed.  769. 

32.  Same  —  Same  —  Deposits  in  hank,  to 

which  depositor  is  indebted,  of  amounts,  of 
money  nm£  in  excess  of  amount  of  indebt- 
edness to  bank  will  be  presumed  to  have 
been  made  as  payments  thereon,  and  will 
not  constitute  mutual,  open,  and  current 
account. — Santa  Rosa  Nat.  Bank  v.  Barnett, 
125  Cal.  407,  411,  68  Pac.  85. 

S3.     Same  — ■  Same  —  Goods    eonsln*ned    on 

commission  to  be  sold,  and  proceeds,  less 
commission,  to  be  transmitted  to  consignor, 
on  sale  of  goods  failure  to  transmit  pro- 
ceeds does  not  create  account,  but  debt  in 
fiduciary  capacity. — Treadwell  v.  Holloway, 
46  Cal.  547.  See  Herrllch  v.  McDonald,  80 
Cal.  472,  482,  22  Pac.  299;  Mayberry  v.  Cook, 
121  Cal.  588,  691,  64  Pac.  96. 


34.  Same  —  Same  — 
Whether  it  be  of  money  or  of  an  article  of 
personal  property  of  stipulated  value,  made 
on  account,  and  intended  as  payment  there- 
on, and  not  as  set-off  pro  tanto,  does  not 
make  account  mutual. — Weatherwax  v. 
Cosumnes  Valley  M.  Co.,  17  Cal.  344,  845; 
Norton  v.  Larco,  30  Cal.  126;  Adams  v.  Pat- 
terson, 85  Cal.  122;  Rocca  v.  Klein,  74  Cal. 
626,  528,  16  Pac.  823;  Santa  Rosa  Nat.  Bank 
v.  Barnett,  125  Cal.  407,  411,  68  Pac.  86.  See 
Warren  v.  Sweeney,  4  Nev.  101. 

See  pars.  29-31,  this  note. 

85.  Thus  where  one  party  is  selling  to 
other  goods  from  time  to  time  and  charging; 
them,  and  other  pays  money  from  time  to 
time,  which  when  paid  is  credited  on  ac- 
count, this  does  not  constitute  mutual  ac- 
count within  meaning  of  this  section. — 
Adams  v.  Patterson,  35  Cal.  122. 

36.  Where  defendant  gave  to  plaintiff 
lump  of  gold,  which  latter  was  to  send  to 
mint  for  coinage,  and  apply  proceeds  on  de- 
fendant's account;  this  constituted  payment 
pro  tanto  and  not  "mutual,  open,  and  cur- 
rent account." — Weatherwax  v.  Cosumnes 
Valley  M.  Co.,  17  Cal.  344,  346. 


37.  Same— Same— Money  deposited  to  be 
Invested— -Trout. — Money  is  deposited  with 
another  upon  express  trust  to  expend  same 
for  use  and  benefit  of,  and  as  directed  by 
cestui  que  trust,  before  demand  claim  which 
cestui  que  trust  has  against  trustee,  and 
latter  against  former  for  services  rendered 
In  his  individual  capacity,  are  not  reciprocal 
demands  and  do  not  constitute  mutual, 
open,  and  current  account. — Millet  v.  Brad- 
bury, 109  Cal.  170,  41  Pac  865. 


604 


Tit.  II,  Ck.  HI.] 


ACTIONS  BY  THE  PEOPLE— LIMITATIONS. 


|345 


—Br   whom    to   he   kept. — It    Is 

immaterial  whether  account  of  these  trans- 
actions Is  kept  by  one  or  by  both  of  parties, 
nor  is  form  in  which  account  is  kept  ma- 
terial.—Millet  v.  Bradbury,  109  Cal.  170,  173, 
41  Pac.  866. 


39.  Same— Same— Manner    of 

"Particular  mode  of  keeping  account, 
whether  on  book  or  loose  scraps  of  paper, 
or  without  any  written  charges,  or  whether 
it  is  all  kept  in  one  shape  or  in  different 
forms,  Is  unimportant.  If  all  items  in  ex- 
pectation of  these  parties  have  reference  to, 
and  are  to  be  adjusted  in,  an  accounting,  it 
may  be  considered  as  one  transaction,  so  far 
as  statute  of  limitations  is  concerned." — Ab- 
bott v.  Keith,  11  Vt.  525. 

40.  Limitation  of  action  — On  account 
other  than  mataal. — Where  account  Is  not 
mutual  one  statute  runs  against  each  item 
on  date  of  sale,  and  bars  it  in  two  years. — 
Adams  v.  Patterson,  35  Cal.  122. 

See  par.  3,  this  note. 


41.  Same— Ob    mataal    acconnt    stated — 

from    date    on    which    balance    struck    and 
agreed  upon. — See  pars.  10,  20,  22,  this  note. 

42.  On  statement  of  account  statute  be- 
gins to  run  on  amount  found  due  from  date 
of  adjustment. — Auzerais  v.  Naglee,  74  Cal. 
40,  68,  16  Pac.  371;  See  Higgs  v.  Warner, 
14  Ark.  192;  Brackenridge  v.  Baltzell,  1 
Ind.  333;  McLellan  v.  Crofton,  6  Me.  307, 
387;  Ex  parte  Storer,  1  Davies  294,  2  Ware 
298,  23  Fed.  Cas.  162. 

43.  Theory  on  which  "mutual  account"  is 
taken  out  of  statute  is  that  obligations  on 
one  side  are  in  law  applied  as  payments  or 
off-sets  to  those  on  other;  but  if  transac- 
tion between  parties  does  not  create  debt 
which  may  be  so  applied,  such  transaction 
can  not  be  regarded  as  payment  or  off-set 
to  debt,  or  be  foundation  of  mutual  account 
or  reciprocal  demand. — Millet  v.  Bradbury, 
109  Cal.  170,  175,  41  Pac  865. 

44.  "If,  after  account  is  stated,  upon  bal- 
ance of  It  sum  appear  due  to  either  of  par- 
ties, which  sum  is  not  paid,  but  is  after- 
ward thrown   into  new  account,   it  is  now 


slipped  out  of  statute  again." — See  Auzerais 
v.  Naglee,  74  Cal.'  60,  68,  15  Pac.  371.  Mass. 
tJnion  Bank  v.  Knapp,  20  Mass.  (3  Pick.)  96, 
15  Am.  Dec  181.  S.  C.  Clarke  v.  Jenkins. 
3  Rich.  Eq.  818.  Ena*.  Far  ring:  ton  v.  Lee,  1 
Mod.  270. 


4ft.  Same— On  mutual,  open,  and  current 
account  commences  to  run  from  date  of  last 
item  proved  on  either  side  of  account. — Mil- 
let v.  Bradbury,  109  Cal.  170,  41  Pac.  865. 

As  to  laat  Item  entered  In  mutual,  open, 
and  current  account  setting  statute  of  limi- 
tation* running,  see  par.  3,  this  note. 

46.  Pleading  statute— In  action  on  ac- 
count—Method  of. — An  answer  averring  that 
last  item  only  of  plaintiff  in  bill  of  items 
annexed  to  complaint  is  within  two  years 
previous  to  commencement  of  action,  and 
that,  except  as  to  such  last  item,  "no  ac- 
tion has  accrued  to  said  plaintiff  by  reason 
'  of  matter  mentioned,  and  set  forth  In  said 
complaint,  at  any  time'  within  two  years 
next  preceding  commencement  of  this  ac- 
tion,"— is  good  plea  of  statute  of  limita- 
tions as  to  all  items  except  last. — Adams  v. 
Patterson,  35  Cal.  122,  126. 


47.  Proof— "In  action  on  account  stated, 

it  is  not  necessary  to  prove  account,  or  any 
of  its  items,  but  proof  in  such  case  is  di- 
rected to  fact  that  parties  have  accounted 
together  and  agreed  upon  balance  due  (in- 
slmul  computassent — they  had  accounted  to- 
gether)."— Auzerais  v.  Naglee,  74  Cal.  60, 
66,  16  Pac.  871. 

48.  "Settled"— Meaning  of— Explained  by 
evidence. — Has  double  meaning,  and  is  used 
alike  to  denote  adjustment  and  payment. 
— Auzerais  v.  Naglee,  74  Cal.  60,  67,  15  Pac. 
871. 

49.  It  may  be  explained  by  evidence  in 
which  of  two  senses  word  was  used. — Au- 
zerais v.  Naglee,  supra.  See  Jenny  Lind  Co. 
v.  Bower  &  Co.,  11  Cal.  194;  Harnickell  v. 
Brown,  45  N.  Y.  Sup.  Ct.  350;  Chicago  v. 
Sheldon,  76  U.  S.  (9  Wall.)  50,  19  L.  ed.  594; 
Atlantic  T.  &  O.  R.  Co.  v.  Carolina  Nat. 
Bank,  86  U.  a  (19  Wall.)  648,  22  L.  ed.  196. 


§  345.  ACTIONS  BT  THE  PEOPLE  SUBJECT  TO  THE  LIMITATIONS  OF 

THIS  CHAPTER.    The  limitations  prescribed  in  this  chapter  apply  to  actions 

brought  in  the  name  of  the  state  or  for  the  benefit  of  the  state,  in  the  same 

manner  as  to  actions  by  private  parties,  except  that  actions  for  the  recovery 

of  money  due  on  account  of  the  support  of  patients  at  the  state  hospitals  may 

be  commenced  at  any  time  within  four  years  after  the  accrual  of  the  same. 

History:  Enacted  March  11,  1872;  amendment  approved  March  20, 
1905,  Stats,  and  Amdts.  1905,  p.  487;  May  27,  1921,  Stats,  and  Amdts. 
1921,  p.  722.    In  effect  July  29,  1921. 


ACTIONS  BY  THE  PEOPLE— SUBJECT 
TO  LIMITATIONS. 

1-  3.  Applicability  of  statute. 

4.  Official   bonds — Statute   of  limitations — 
Commences  to  run,  when. 
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5.  Purchase  of  land  at  judicial  sale By 

party  to  judgment. 

6.  Quo  warranto  —  To   forfeit  charter   for 

misuser  or  nonuser — Applicable. 

7.  Statute  of  limitations — State  bound  by. 
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LIMITATION  OF  ACTIONS — REDEMPTION  FROM  MORTGAGE. 


IPt.  II. 


Aa  to  action  on  bill  or  demand  under 
contagions  disease*  act  of  1913,  see,  ante, 
fi  342,  note.  * 

As  to  contagions  diseases  act  of  1913,  see 

II  Henntng's  General  Law,  3d  ed.,  p.  2403. 

1.  Applicability  of  statute. — "There  can 
be  nothing  In  suggestion  that  same  kind 
of  action  as  this  is  can  not  be  prosecuted 
by  private  party,  and  therefore,  under  sec- 
tion 345  the  limitation  can  not  apply.  There 
is  no  such  requirement  in  that  section.  Limi- 
tation is  to  apply  in  same  manner.  There- 
fore, if  we  find  that  action  brought  by  state 
is  within  terms  of  statute,  interpreted  by 
precisely  same  rules  which  would  be  ap- 
plicable if  suit  were  brought  by  private 
party,  action  is  barred.  Under  this  rule 
there  can  be  no  doubt  that  statute  is  ap- 
plicable."— People  ex  rel.  Dunn  v.  Melone, 
73  Cal.  574,  575,  16  Pac.  294  (Thornton,  J., 
dissenting). 

See  par.  6,  this  note. 

2.  "The  rule  that  statute  of  limitations 
does  not  apply  to  state,  according  to  the 
maxim,  nullum  tempus  occurrit  regi  (lapse 
of  time  does  not  bar  right  of  crown),  has 
no  force  here  in  face  of  section  345." — City 
of  San  Francisco  v.  Luning,  73  Cal.  610, 
612,  15  Pac.  311. 

3.  "This  section  relates  to  actions  men- 
tioned   in   chapter    third    of   code." — People 


ex  rel.  Love  v.  Center,  66  Cal.  561,  563,  5 
Pac.  263,  6  Pac.  481. 

4.  Offlclal  bonds — Statute  of  limitations 
—Commences  to  run  on  expiration  of  offi- 
cial terms,  and  period  thereafter  required  to 
effect  bar  is  four  years,  under  section  337, 
ante. — People  v.  Van  Ness,  79  Cal.  84,  12 
Am.  St.  Rep.   134,   21    Pac.   554. 

5.  Purchase  of  lands  at  Judicial  sale— 
By  party  to  judgment. — Where  a  party  to 
the  decree  purchases  lands  at  a  judicial 
sale  under  an  erroneous  judgment,  he  and 
his  grantees  acquire  only  a  defeasible  title, 
subject  to  be  defeated  or  impaired  by  sub- 
sequent reversal  on  appeal. — Mills  v.  Laing, 
88  Cal.  App.  776,  177  Pac  493. 

6.  Quo  warranto— To  forfeit  charter  for 
misuser  or  nonuser  above  section  is  ap- 
plicable.— People  ex  rel.  Attorney-General 
v.  Stanford,  77  Cal.  360,  377,  2LR.A.  92,  18 
Pac.  85,  88,  19  Id.  693. 

See  par.  1,  this  note. 

7.  Statute  of  limitations— State  bound  by. 

—The  general  legislative  policy  of  Cali- 
fornia is  that  the  state  shall  be  bound  by 
its  statute  of  limitations  with  respect  to  the 
bringing  of  actions  for  the  enforcement  of 
any  and  all  such  rights  as  may  accrue  to 
the  state  (dictum). — People  v.  Kings  County 
Devel.  Co.,  —  Cal.  App.  — ,  191  Pac.  1004. 


§346.  ACTION  TO  REDEEM  MORTGAGE,  WITHOUT  ACCOUNT  OF 
BENTS  AND  PROFITS.  An  action  to  redeem  a  mortgage  of  real  property, 
with  or  without  an  account  of  rents  and  profits,  may  be  brought  by  the  mort- 
gager or  those  claiming  under  him,  against  the  mortgagee  in  possession,  or  those 
claiming  under  him,  unless  he  or  they  have  continuously  maintained  an 
adverse  possession  of  the  mortgaged  premises  for  five  years  after  breach  of 
some  condition  of  the  mortgage. 

History:    Enacted  March  11, 1872. 


ACTION  TO  REDEEM  PROM  MORTGAGE 
—WITHOUT  ACCOUNTING. 
1,  2.  Application  of  section. 

3-  5.  Action  to  redeem  —  Limitation  of  ac- 
tion. 

6.  Construction. 

7,  8.  Deed  absolute  —  To  secure  debt  —  Re- 
demption— Adverse  possession. 

9.  Mortgagee  in  possession — But  not  hold- 
ing adversely. 

10, 11.  Same — Debt   unpaid  —  Ejectment   can 
not  be  maintained. 

12, 13.  Redemption  —  After  right  to  foreclose 
barred — Before  code. 

14, 15.  Same — Same — Since  the  code. 

16.  Same — Same — Same — Cause  of  action 
barred  by  laws  of  another  state. 

17- 19.  Same — Same  —  Same  —  Mortgagee    in 
possession. 

20.  Same — Same — Same  —  Mortgagee    not 
in  possession. 


See,  ante,  9  318  and  note. 

1.  Application  of  section. — This  section 
expressly  relates  to  certain  actions  In 
equity. — Lux  v.  Hag  gin,  69  Cal.  265,  267,  10 
Pac.  674. 

See  par.  6,  this  note. 

2.  Has  no  application  to  cases  where 
the  contract  was  entered  into  before  pas- 
sage of  code. — Allen  v.  Allen,  95  Cal.  184, 
198,  16  L.  R.  A.  646,  30  Pac.  213. 

A«  to  "action"  Inclades  special  proceed!** 

of  civil  nature. — See,  post,  fi  363  and  note. 

8.  Action  to  redeem— Limitation  of  ac- 
tion provided  by  this  section  alone  con- 
trols.— Warder  v.  Enslen,  73  Cal.  291,  294, 
14  Pac.  874. 

See  pars.  12  et  seq.,  this  note. 

4.  As  to  where  contract  made  and  per- 
formable  in  another  state,  by  laws  of  which 
action  is  barred, — see  par.  16,  this  note. 

5.  "No  doubt  an  action  to  redeem  a  mort* 
gage  of  real  property,  with  or  without  ac* 
count  of  rents  and  profits,  may  be  brought 
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by  mortgageor  or  those  claiming  under  him 
against  mortgagee  or  those  claiming  under 
him,  unless  he  or  they  have  continuously 
maintained  adverse  possession  of  mortgaged 
premises  for  five  years  after  breach  of  some 
condition  of  mortgage." — De  Cazara  v. 
Orena.  80  Cal.  132,  22  Pac.  74;  Collins  v. 
Scott,  100  Cal.  446,  453,  34  Pac.  1085. 

6.  Construction* — "This  section  of  code 
applies,  however,  to  cases  in  which  there 
has  been  no  foreclosure  of  mortgage  and 
equity  of  redemption;  and  where  as  in  pres- 
ent case  there  has  been  foreclosure  valid 
against  interests  of  infant  plaintiffs  (if  any 
they  had)  by  making  administrator  of  es- 
tate, during  pendency  of  administration 
proceedings,  party  defendant,  no  such  right 
remains  after  the  expiration  of  six  months 
from  sale  under  foreclosure  proceedings,  ex- 
cept in  those  cases  in  which  some  fraud  has 
Intervened  rendering  decree  and  sale  there- 
under voidable." — Collins  v.  Scott,  100  Cal. 
446,  463,  84  Pac.  1085. 

7.  Deed  absolute— To  secure  debt— Re- 
demption —  Adverse  possession.  —  Where 
party  enters  under  deed  absolute  which  Is 
given  as  security  for  debt,  and  holds  there- 
under, his  possession  Is  not  adverse  until 
he  gives  notice  to  grantor  that  he  claims 
to  own  land  in  fee;  and  action  to  redeem 
from  such  deed  may  be  maintained  at  any 
time,  on  tendering  debt  due,  if  there  has 
not  been  such  notice  (see  par.  12  et  seq., 
this  note);  and  if  there  has  been  such 
notice  given  by  the  grantor,  at  any  time 
within  five  years  thereafter. — Frink  v.  Le 
Roy,  49  Cal.  314;  Warder  v.  Enslen,  73  Cal. 
291,  294,  14  Pac.  874;  Peshine  v.  Ord,  119 
Cal.  311,  63  Am.  St.  Rep.  131,  51  Pac.  536. 

8.  Deed,  being  absolute  in  form,  con- 
stitutes cloud  upon  title  of  grantor  which 
may  be  removed  at  any  time  upon  doing 
equity  by  redemption  and  payment  of 
amount  due,  regardless  of  possession  of 
grantee. — Hall  v.  Arnott,  80  Cal.  348,  22  Pac. 
200. 

As  to  foreclosure  of  mortgage, — as  to,  see, 
ante,  I  837  and  note. 

v.  Mortgagee  In  possession— But  not 
holding  adversely. — So  long  as  the  mort- 
gagee holds  possession  of  the  mortgaged 
premises  as  such  mortgagee,  and  there  is 
nothing  to  indicate  that  his  possession  is 
adverse,  or  otherwise  than  by  virtue  of  his 
agreement  with  the  mortgageor,  the  statute 
does  not  run  against  the  mortgageor. — 
Wadleigh  v.  Phelps,  149  Cal.  640,  87  Pac.  93. 

10.  Same— Debt  unpaid  —  Ejectment  by 
mortgageor  or  his  assignee  can  not  be  main- 
tained against  mortgagee. — Spect  v.  Spect, 
88  Cal.  437,  445,  18  L.  R.  A.  137,  26  Pac.  203; 
Peshine  v.  Ord,  119  Cal.  311,  314,  63  Am.  St. 
Rep.  131,  51   Pac.  536. 

11.  "If  mortgageor  could  maintain  eject- 
ment against  his  mortgagee  after  debt  for 
which  mortgage  was  given  had  become 
barred  by  statute  of  limitations,  he  would 
have  no  need  to  bring  action  to  redeem 
mortgage;  and  if  mortgagee  had  maintained 


adverse  possession  of  mortgaged  premises 
for  five  years  after  breach  of  some  condi- 
tion of  mortgage  such  adverse  possession 
would  be  complete  defense  to  action  of 
ejectment.  Mere  lapse  of  time  does  not  con- 
stitute adverse  possession,  but  If  mortga- 
geor could  maintain  ejectment  as  soon  as 
right  of  action  upon  debt  were  barred  by 
statute  of  limitations,  provisions  of  this 
section  would  be  meaningless." — Spect  v. 
Spect,  88  Cal.  437,  445,  446.  13  L.  R.  A.  137, 
26  Pac.  203. 
See  par.  1,  this  note. 

12.  Redemption— After  right  to  fore- 
close barred— Before  code. — The  right  to 
foreclose  mortgage  and  right  to  redeem 
therefrom,  before  oode,  were  reciprocal, 
and  when  one  was  barred  other  was  also.— 
See  Cunningham  v.  Hawkins,  24  Cal.  403, 
406,  85  Am.  Dec.  73;  Arrington  v.  Liscom, 
84  Cal.  365,  369,  94  Am.  Dec.  722;  Espinosa 
v.  Gregory,  40  Cal.  68. 

13.  "Whenever  the  debt  to  secure  which 
the  deed  was  made  became  barred  by  stat- 
ute of  limitations,  the  right  to  redeem  was 
barred  (Hughes  v.  Davis,  40  Cal.  117;  Es- 
pinosa v.  Gregory,  40*  Cal.  58).  Right  to 
redeem  and  right  of  creditor  to  sue  on  con- 
tract were  reciprocal.  When  one  was  lost 
other  could  not  be  enforced  (Cunningham 
v.  Hawkins,  24  Cal.  403,  85  Am.  Dec.  73; 
Arrington  v.  Lt scorn,  34  Cal.  365,  366.  94 
Am.  Dec.  722;  Grattan  v.  Wiggins,  23  Cal. 
16,  35).  No  subsequent  legislation  could 
change  rights  or  obligations  of  parties,  or 
extend  time  for  action.  Right  and  time 
to  redeem  were  fixed  by  laws  In  force  at 
that  time."— -Allen  v.  Allen,  95  Cal.  184,  197, 

16  L.  H.  A.  646.  30  Pac.  213.  See  Me.  Phlnney 
v.  Phlnney,  81  Me.  450,  10  Am.  St.  Rep.  266, 

17  Atl.  405.  Minn.  Heyward  v.  Judd,  4  Minn. 
483.  Fed.  Bronson  v.  Kinzie,  42  U.  S. 
(1  How.)  311,  316,  11  L.  ed.  148;  Walker 
v.  Whitehead,  83  U.  S.  (16  Wall.)  314,  318, 
21  L.  ed.  357. 

14.  Same  —  Same  —  Since  code.  —  It  may 

well  be  doubted  whether  old  rule  in  equity 
Is  applicable  under  system  where  no  title 
passes  to  mortgagee.  "If  title  and  right 
to  possession  remains  in  mortgageor,  and 
lien  of  mortgage  is  extinguished  by  lapse 
of  time,  what  is  it  that  mortgagee  has 
which  can  be  redeemed?" — Raynor  v.  Drew, 
72  Cal.  307,  311,'  13  Pac.  866. 

See  Kerr's  Cyo.  Civ.  Code,  2d  ed.,  §  2911 
and  note. 

15.  "Old  phraseology  has  come  down  to 
us,  and  found  place  in  statute.  But  it  is 
manifest  that  action  to  'redeem'  under  these 
circumstances  is  in  effect  under  our  sys- 
tem merely  action  to  remove  cloud.  And 
since  court  of  equity  may  require  justice  to 
be  done  as  condition  of  removing  cloud, 
why  should  there  be  any  period  of  limita- 
tion for  such  action?"— Raynor  v.  Drew,  72 
Cal.  307,  311,  13  Pac.  866. 

16.  Same— Same— Same— Cause  of  action 
barred  by  laws  of  another  state,  where  con- 
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tract  was  made  and  entered  Into,  and  where 
parties  reside,  although  mortgage  given 
upon  land  in  this  state,  and  contract  was 
prior  to  passage  of  code,  this  section  of  code 
inapplicable. — Allen  v.  Allen,  95  Cal.  184, 
197,  30  Pac  213  (vigorous  dissent  by  Beatty, 
C.  J.). 

17.  Same — Same  —  Same  —  Mortgagee  In 
possession,  action  to  "redeem"  may  be 
brought  at  any  time,  provided  there  shall 
not  have  been  adverse  possession  for  five 
years. — Raynor  v.  Drew,  72  Cal.  307,  311,  18 
Pac.  866,  distinguishing  Taylor  v.  McClain, 
60  Cal.  651. 

See  pars.  10,  11,  this  note. 

18.  He  who  seeks  equity  must  do  equity, 
and  a  mortgageor  who  seeks  to  quiet  title 
against  mortgagee  in  possession  must  pay 
mortgage  as  condition  of  success  in  his 
suit. — Brandt  v.  Thompson,  91  Cal.  458,  27 
Pac.  768;  Peshine  v.  Ord,  119  Cal.  811,  814, 


68  Am.  St.  Rep.  181,  51  Pac.  586.  See  Booth 
v.  Hoskins,  75  Cal.  271,  17  Pac.  225;  De 
Cazara  v.  Orena,  80  Cal.  132,  22  Pac.  74; 
Spect  v.  Spect,  88  Cal.  437,  18  L.  R.  A.  137, 
26  Pac.  203. 

19.  "If  mortgagee  in  such  case  denies 
that  there  is  any  equity  to  be  done  between 
him  and  mortgageor,  asserts  title  in  him- 
self, and  otherwise  manifests  adverse  hold- 
ing, mortgageor  or  those  claiming  In  his 
right  must  proceed  against  him  in  five  years 
or  lose  all  remedy,  whether  debt  or  obliga- 
tion secured  by  mortgage  has  been  paid  or 
not/'— Peshine  v.  Ord,  119  Cal.  311,  314,  63 
Am.  St.  Rep.  181,  51  Pac.  536;  Warder  v. 
Enslen,  73  Cal.  291,  14  Pac.  874. 

20.  Same— Same — Same  —  Mortgagee  not 
in  possession.  —  Whether  above  section 
changes  old  rule  mooted  but  not  found  nec- 
essary to  decide. — Raynor  v.  Drew,  72  CaL 
307,  812,  13  Pac  866. 


§  347.  SAME.  WHEN  SOME  OF  MORTGAGERS  NOT  ENTITLED  TO  BE- 
DEEM.  If  there  is  more  than  one  such  mortgager,  or  more  than  one  person 
claiming  under  a  mortgager,  some  of  whom  are  not  entitled  to  maintain  such 
an  action  under  the  provisions  of  this  chapter,  any  one  of  them  who  is  entitled 
to  maintain  such  an  action  may  redeem  therein  a  divided  or  undivided  part  of 
the  mortgaged  premises,  according  as  his  interest  may  appear  and  have  an 
accounting,  for  a  part  of  the  rents  and  profits  proportionate  to  his  interest  in 
the  mortgaged  premises,  on  payment  of  a  part  of  the  mortgaged  money,  bearing 
the  same  proportion  to  the  whole  of  such  money  as  the  value  of  his  divided  or 
undivided  interest  in  the  premises  bears  to  the  whole  of  such  premises. 

History:    Enacted  March  11,  1872. 


ACTION  TO  EEDEEM  MORTGAGE. 

1.  Construction  of  section — Not  applicable  to 

two  plaintiffs. 

2.  Same — Expressly  relates  to  certain  suits  in 

equity. 

1.     Construction   off  section— Not  applica- 
ble to  two  plaintiffs  uniting:  In  the   state- 


ment of  a  single  cause  of  action,  each  claim- 
ing a  portion  of  the  premises  sought  to  be 
released  from  the  mortgage,  and  each  con- 
ceding the  validity  of  the  other's  claim. — 
Wadleigh  v.  Phelps,  149  Cal.  636,  87  Pac.  98. 

2.  Same  —  "Expressly  relates  to  certain 
salts  In  equity." — Lux  v.  Haggin,  69  Gal. 
255,  267,  10  Pac.  674. 


§  348.  NO  LIMITATION  WHERE  MONEY  OB  PROPERTY  DEPOSITED 
IN  BANE.  To  actions  brought  to  recover  money  or  other  property  deposited 
with  any  bank,  banker,  trust  company,  building  and  loan  association,  or  savings 
and  loan  society  there  is  no  limitation. 

[Not  applicable  to  banks,  etc.]  This  section  shall  not  apply  to  banks,  bank- 
ers, trust  companies,  building  and  loan  associations,  and  savings  and  loan 
societies  which  have  become  insolvent  and  are  in  process  of  liquidation  and  in 
such  cases  the  statute  of  limitations  shall  be  deemed  to  have  commenced  to  run 
from  the  beginning  of  the  process  of  liquidation;  provided,  however,  nothinsr 
herein  contained  shall  be  construed  so  as  to  relieve  any  stockholder  of  any 
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holder— Llmltat1o«  controlled  by  this  sec- 
tion mooted  but  not  decided.  The  court  say: 
"In  what  has  been  said  on  this  point  we  are 
not  to  be  regarded  as  deciding  that  cause 
before  us,  as  to  the  bar  of  statute,  is  not 
within  terms  of  section  348,  passed  in  1874, 
and  that  there  is  really  no  limitation  of  this 
action.  We  do  not  decide  it  because  we 
think  It  better  to  rest  conclusion  reached 
herein  on  grounds  above  expressed." — Mit- 
chell v.  Beckman,  64  Cal.  117,  122,  28  Pac. 
110. 


banking  corporation  or  trust  company  from  stockholder's  liability  as  shall,  at 
any  time,  be  provided  by  law. 

History:  Enactment  approved  March  24,  1874,  Code  Amdts.  1873-4, 
p.  293;  amendment  approved  April  19,  1915,  Stats,  and  Amdts.  1915, 
p.  684;  June  1,  1917,  Stats,  and  Amdts.  1917,  p.  1573.  In  effect  July 
31,  1917. 

MONEY  OB  PROPERTY  DEPOSITED 

WITH  BANK— NO   LIMITATION 

OF  ACTION. 

1.  As  to  construction  of  section — Deposit  of 

shares  of  stock  as  collateral  security  for 
debt. 

2.  Banks  —  Action  to   recover  deposits  —  No 

limitation. 

3.  Same — Same — Action    against    stockholder 

— Limitation. 

4.  Same — Same — Same — Limitation  of  liabil- 

ity of  stockholder. 

5.  Same — Same — Same — Statute  starts  to  run 

when. 

6.  Same — Same — Same — Right  of  action   ac- 

crues when. 

7.  Lost  certificate  of  deposit — Limitation  of 

action. 

1.  Aa  to  construction  of  section— Deposit 
of  shares  of  stock  as  collateral  security  for 
debt. — Such  deposit  Is  held  not  to  be  a  de- 
posit of  property  within  the  meaning  of 
this  section. — Bell  v.  Bank  of  California, 
158  Cal.  243,  94  Pac.  889. 

2.  Banks— -Action  to  recover  deposit— No 
limitation — To  action  brought  to  recover 
money  deposited  in  bank  there  is  no  limi- 
tation.— Green  ▼.  Odd  Fellows'  Sav.  &  Com. 
Bank,  65  Cal.  71,  72,  2  Pac.  887.  See  Mitchell 
v.  Beckman,  64  Cal.  117,  28  Pac.  110;  Wells 
F.  &  Co.  v.  Enright,  127  Cal.  669,  674,  49 
L.  R.  A.  647,  60  Pac.  489. 

See  par.  7,  this  note;  also  Act  March  6, 
1872,  Stats.  1871-2,  p.  401. 

S.     Same  —  Same  —  Action  asralnst  stock- 


4.  Same— rSame— Same— Limitation  of  li- 
ability of  stockholders  is  declared  by  con- 
stitution and  by  section  822,  ante. — Santa 
Rosa  Nat.  Bank  v.  Barnett,  125  Cal.  407, 
412,  58  Pac.  85. 

See,  ante,  9  359  and  note. 

5.  Same— Same— Same— Statute  starts  to 

ram  asralnst  such  action  when  bank  stops 
payment. — Mitchell  v.  Beckman,  64  Cal.  117, 

121,  28  Pac.  110. 

«,  Same— Same— Same— Rla-ht  of  action 
accrues  against  bank  and  stockholder  at 
same  time. — Mitchell  v.  Beckman,  supra,  p. 

122,  citing:  Mokelumne  Mill.  C.  &  M.  Co.  v. 
Woodbury,  14  Cal.  265;  Davidson  v.  Rankin, 
84  Cal.  503,  506. 

7.  Lost  certificate  of  deposit— Limitation 
of  action. — Certificate  of  deposit  given  to 
decedent  not  found  until  after  settlement 
of  his  estate,  heirs  or  legal  representatives 
may  maintain  action  thereon  at  any  time 
within  six  months  from  date  on  which 
found. — Act  March  11,  1872,  Stats.  1871-2, 
p.   319. 

See  par.  2,  this  note. 


§  349.  TIME  FOB  COMMENCING  ACTIONS  UNDER  ' '  LOCAL  IMPROVE- 
MENT" ACT  OF  1901.  Any  action  to  contest  an  assessment  levied  by  the 
legislative  body  of  any  municipality  under  the  terms  of  the  "local  improvement 
act  of  1901.' '  must  be  commenced  within  thirty  days  after  the  entry  upon  the 
minutes  of  such  legislature  body  of  the  resolution  provided  for  in  section  eight 
of  said  "local  improvement  act  of  1901." 

History:    Enactment  approved  February  26,  1901,  Stats,  and  Amdts. 
1900-1,  p.  44. 
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CHAPTER  IV. 

GBNEEAL  PBOVISIONS  AS  TO  THE  TIME  OP  COMMENCING  ACTIONS. 


S  350.    When  an  action  is  commenced. 

§  351.  Exception,  where  defendant  is  out  of 
the  state. 

§  352.  Exception  as  to  persons  under  dis- 
abilities. 

§  353.  Provision  where  person  entitled  dies 
before  limitation  expires. 

§  354.  In  suits  by  aliens,  time  of  war  to  be 
deducted. 

$  355.  Provision  where  judgment  has  been 
reversed. 

1 356.  Provision  where  action  it  stayed  by 
injunction. 


1 357.  Disability   must  exist  when   right   of 

action  accrued. 

1 358.  When  two  or  more  disabilities  exist, 

etc. 

{359.  This  title  not  applicable  to  actions 
against  directors,  etc.  Limitations 
in  such  cases  prescribed. 

S  360.  Acknowledgment  or  new  promise  must 
be  in  writing. 

§  361.  Limitation  laws  of  other  states,  ef- 
fect of. 

§  362.    Existing  causes  of  action  not  affected. 

|363.  Word  T< action"  includes  a  special 
proceeding. 


§  350.    WHEN  AN  ACTION  IS  COMMENCED.    An  action  is  commenced, 
within  the  meaning  of  this  title,  when  the  complaint  is  filed. 

History:     Enacted  March  11,  1872. 

ACTION  COMMENCED,  WHEN. 

1,2.  Action   to   commence  when   complaint 
filed. 

3.  Same — No  lapse  of  time  will  then  bar. 

4,  5.  Same — Issuance  of  summons  not  neces- 
sary. 

6.  Same — Failure  to  serve  summons  for 

three  years — Effect. 

7.  Answer  pleading  bar  of  statute — Suf- 

ficient answer  to  the  merits. 

8.  Applies  only  to  statute  of  limitations. 

9.  Amended  complaint — New  cause  of  ac- 

tion. 

10.  Same — Effect  of  filing  amended  or  sup- 

plemental complaint. 

11.  Same*— New  parties  brought  in. 

12.  Counter-claim — Not  barred  when  action 

commenced. 

13.  Statute  of  limitations — Eule  of  prop- 

erty— Favored  by  law. 

14, 15.  Supplemental   complaint — Bringing  in 
new  parties. 

1*  Action  la  commenced— When  complaint 
•Imply  Hied,  In  proper  court,  so  far  as  stat- 
ute of  limitations  Is  concerned,  as  to  those 
parties  who  are  named  as  defendants  to  ac- 
tion; to  prevent  bar  no  other  proceeding's 
are  necessary. — Sharp  v.  Maguire,  19  Cal. 
577;  Pimental  v.  San  Francisco,  21  Cal.  351, 
367;  Allen  v.  Marshall,  34  Cal.  165,  166; 
Jeffers  v.  Cook,  58  Cal.  147. 

2.  "It  was  certainly  within  legislative 
power  to  affix  this  qualification  upon  pro- 
visions of  statute,  though  grave  considera- 
tions as  to  its  policy  may  be  presented." 
— Field.  C.  J.,  in  Pimental  v.  San  Francisco, 
21  Cal.  351,  367. 

3.  Same— -No  lapse  of  time  will  sar  un- 
der statute  of  limitations,  after  action  has 
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been    commenced. — Evans   ▼.    Cleveland,    72 
N.  T.  486. 

4,  Same— Issuance  off  inmmoni  not  nec- 
essary to  commencement  of  an  action  under 
this  section. — Sharp  v.  Maguire,  19  Cal.  577; 
Pimental  v.  San  Francisco,  21  Cal.  351,  367; 
Allen  v.  Marshall,  34  Cal.  165,  166. 

5.  Complaint  on  promissory  note  was 
filed  before  statutory  bar  had  intervened, 
but  summons  thereon  was  not  Issued  -  for 
nearly  year  thereafter  and  until  bar  of 
statute  had  arisen;  suit  was  held  com- 
menced by  filing  of  complaint. — Allen  v. 
Marshall,   34   Cal.   165,   166. 

See  par.  3,  this  note. 

6.  Same— Failure  to  serve  summons  with- 
in three  years  after  its  issuance  is  ground 
for  peremptory  dismissal,  under  section  681. 
post,  notwithstanding  fact  that  defendant 
died  year  after  issuance  and  no  administra- 
tor had  been  appointed  for  his  estate.  Sec- 
tion 353,  post,  does  not  save  in  such  case. 
—Davis  v.  Hart,  128  Cal.  384,  65  Pac.  1060. 

7.  Answer  pleading  tar  off  statute — Snm- 
dent  answer  to  the  merits  to  justify  open- 
ing- default  under  section  478. — San  Diego 
Realty  Co.  v.  McGinn,  7  Cal.  App.  264,  266. 
94  Pac.  374. 

8.  Applies  only  to  statute  off  limitation* 

and  not  to  other  suits,  which  must  be 
commenced  in  ordinary  way  by  filing-  com- 
plaint and  issuing  summons. — Flandreau  v. 
White,  18  Cal.  639;  Sharp  v.  Maguire.  -  19 
Cal.  577. 

9.  Amended  complaint— New  raise  of  no- 
tion set  out,  or  cause  of  action  extended  to> 
property  not  embraced  in  original  com- 
plaint, does  not  relate  back,  for  purposes 
of  Interrupting  statute  of  limitations,  to 
date  of  filing  original  complaint;  but  stat- 
ute continues  to  run  to  date  of  filing  such 
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amended  complaint. — Anderson  ▼.  Mayers, 
50  Cal.  526;  Atkinson  v.  Amador  &  S.  C.  Co., 
58  Cal.  102;  Meeks  ▼.  Southern  Pac.  R.  Co., 
61  Cal.  149. 

See,  post,  5  473  and  note. 


10.  Same  — Effect  of  Alias;  amended  or 
supplemental  complaint. — In  an  action  to 
recover  for  the  rent  of  agricultural  land, 
and  for  the  price  of  rock  quarried  upon 
the  premises  and  used  in  the  manufacture 
of  lime  the  filing:  of  an  amended  and  sup- 
plemental complaint  setting:  up  an  account 
stated  is  not  subject  to  demurrer  on  the 
ground  that  the  new  cause  of  action  is 
barred  by  the  statute  of  limitations,  where 
the  account  arose  out  of  the  identical  trans- 
actions pleaded  In  the  original  complaint. — 
Cowell  v.  Snyder,  171  Cal.  291,  152  Pac.  920. 

As  to  when  amended  complaint  stops  run- 
ning; of  statute,  see,  ante,  I  887,  note  par.  7. 

11.  Same— New   parties    oroaa;ht   In    may 

claim  benefit  of  bar  of  statute  of  limita- 
tions, where  such  bar  has  intervened  be- 
tween fllirtg  of  original  and  amended  com- 
plaint.— See  par.  12,  this  note. 

13*  Connter-clalm  —  Not  tarred  at  com- 
mencement of  action  may  be  set  up. — "While 
claim  would  have  been  barred  if  oorporated 
into  complaint  as  forming*  basis  of  recovery, 
yet  It  does  not  follow  that  it  may  not  be  set 
up  as  counter-claim  at  that  time.  Claim 
was  not  barred  when  complaint  was  filed, 
and  that  fact  allows  it  to  be  set  up  as 
counter-claim,  though  If  standing  alone 
statute  would  run  against  it  before  an- 
swer was  filed.  As  to  counter-claim,  filing 
of  complaint  suspends  running  of  statute 
of  limitations.     By  section  488,  post,  it  Is 


held  that  answer  of  defendant  may  set  up 
counter-claim  'existing1  at  commencement 
of  action.* " — Perkins  v.  West  Coast  L.  Co., 
120  Cal.  27,  28,  62  Pac.  118.  See  Lyon'  v. 
Petty,  65  Cal.  822,  4  Pac.   108. 

18.  Statute  of  limitations— Rale  of  prop- 
erty—Favored by  law. — In  those  cases  in 
which  statutes  of  limitation  have  become 
rules  of  property  and  are  favored  in  law. — 
San  Diego  Realty  Co.  v.  McGinn,  7  Cal.  App. 
264,  266,  94  Pac.  874. 

14,  Supplemental  complaint— Bringing;  In 
mow  parties.  —  Where  supplemental  com- 
plaint is  filed  bringing  in  new  parties,  as 
to  such  new  parties  suit  is  not  commenced 
and  statute  Is  not  interrupted  until  filing 
of  new  pleading;  and  if  bar  of  statute  has 
supervened  between  time  of  filing  original 
complaint  and  filing  of  amended  or  sup- 
plemental complaint,  plea  of  bar  of  stat- 
ute by  such  new  parties  is  good  defense  as 
to  them. — Jeffers  v.  Cook,  58  Cal.  147,  150; 
Spaulding  v.  Howard,  121  Cal.  194,  198,  58 
Pac.  563;  Baker  v.  Baker,  136  Cal.  302,  304, 
68  Pac.  971.  See  Lord  v.  Morris,  18  Cal.  482, 
484;  McCarthy  v.  White,  21  Cal.  495;  Lent 
v.  Shear,  26  Cal.  361;  Lawrence  v.  Ballou,  50 
Cal.  258;  Atkinson  v.  Amador  &  S.  C.  Co.,  53 
Cal.  102;  Shaw  v.  Cock,  78  N.  Y.  194. 

15.  "It  would  be  novel  and  unjust  prin- 
ciple to  make  defendants  responsible  for 
proceeding  of  which  they  had  no  notice, 
and  where  final  decree  in  case  could  not 
have  prejudiced  their  rights." — Jeffers  v. 
Cook,  58  Cal.  147,  151.  See  Miller  v.  Mc- 
Intyre,  31  U.  a  (6  Pet)  61,  8  L.  ed.  320; 
Sicard  v.  Davis,  31  U.  S.  (6  Pet.)  124,  8  L.  ed. 
842;  Holmes  v.  Trout,  82  U.  S.  (7  Pet.)  171, 
8  L.  ed.  647. 


§361.    EXCEPTION,  WHERE  DEFENDANT  IS  OUT  OF  THE  STATE. 

If,  when  the  cause  of  action  accrues  against  a  person,  he  is  out  of  the  state,  the 

action  may  be  commenced  within  the  term  herein  limited,  after  his  return  to 

the  state,  and  if,  after  the  cause  of  action  accrues,  he  departs  from  the  state, 

the  time  of  his  absence  is  not  part  of  the  time  limited  for  the  commencement  of 

the  action. 

History:    Enacted  March  11,  1872. 


ABSENCE  FROM  STATE— EFFECT  ON 
RUNNING  OF  LIMITATION. 

1, 2.  Absence  from  state — At  time  of  matu- 
rity. 

3.  Same — Cause  of  action  arising  in  an- 

other state. 

4.  Same — Clandestine  return. 

5.  Same — Co-surety,    of — Does    not    stop 

running  of  statute. 

6.  Same  —  Residence    for   less   than    two 

years. 
7,  8.  Same  —  Subsequent  lienors  —  Not  af- 
fected by. 

9.  Same — Successive    absence* — Aggrega- 
tion of. 
10,11.  Same— Time  of  to  be  deducted. 


12.  Causes  of  action  in  favor  of  party  ab 

sent  from  state — No  interruption  of 
statute. 

13.  Clandestine  return — Effect  of. 

14, 15.  Corporation  —  Domiciled    in    another 
state. 

16.  Same — Stockholder's  liability. 

17.  Co-surety — Absence  from  state — Effect 

on  limitation. 

18.  Equity  —  Subsequent   holder  of  —  Ab- 

sence from  state  of  mortgageor. 
19, 20.  Express  trust  in  land — Absence .  from 

state  of  trustee — Does  not  relieve. 
21.  Nonresidents    of    state  —  Included    in 

section. 
22,23.  Plaintiff    must    allege    absence    from 

state. 
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24.  Same — Waiver  of  objection. 

25.  "Return"— Meaning  of. 

26.  Same — Clandestine  return. 

27,  28.  Same — Return  for  temporary  purpose 
— Sufficient  to  set  statute  running. 

29.  Subsequent  lienholders  —  Not  affected 

by. 

30.  Successive  absences  from  state — Aggre- 

gation of. 

31.  Temporary  return — Sets  statute  in  mo- 

tion. 


1.  Absence  from  state— At  time  of 
tnrlty,  of  maker  of  promissory  note,  stat- 
ute does  not  commence  to  run  until  he 
comes  to  state. — Dougall  v.  Schulenberg,  101 
Cal.  154,  157,  35  Pac.  635. 

As  to  pleading;  absence  from  state. — as  to, 

see  pars.  16-18,  this  note. 

2.  Where  the  time  that  elapsed  between 
the  maturity  of  a  promissory  note  and  the 
commencement  of  the  action  was  less  than 
four  and  one-half  years,  successive  ab- 
sences from  the  state  on  the  part  of  the 
appellant  aggregating:  two  years  during: 
that  period  warranted  the  conclusion  that 
the  cause  of  action  was  not  barred. — 
Fielding  v.  Her,  39  Cal.  App.  559,  179  Pac. 
519. 

S.  Same— Canse  of  action  arising?  In  an- 
other state. — The  fact  that  the  cause  of  ac- 
tion upon  a  promissory  note  "arose"  in 
New  York,  and  that  the  defendant  was  a 
resident  of  Hawaii,  does  not  affect  the 
statutory  exception;  and  where  defendant's 
period  of  residence  in  California  did  not 
exceed  two  years,  all  told,  the  action  can 
not  be  held  to  be  barred  under  the  provi- 
sions of  section  839,  Code  of  Civil  Procedure. 
— McKee  v.  Dodd,  152  Cal.  639,  93  Pac.  854. 


4.  Same— Clandestine  return. — The  time 
occupied  in  a  secret,  clandestine,  or  fraudu- 
lently contrived  visit  to  former  residence 
will  not  be  reckoned  In  favor  of  the  debtor. 
The  fact  that  such  visit  has  not  reached 
the  knowledge  of  the  creditor  is  imma- 
terial, but  it  must  be  open  and  unconcealed. 
— Stewart  v.  Stewart,  152  Cal.  165,  92  Pac 
87. 

See  par.  13,  this  note. 

5.  Same— Co-surety,  of— Does  not  stop 
run  miner  of  statute. — Absence  of  co-surety 
from  the  state  does  not  extend  time  within 
which  action  may  be  brought  against  prin- 
cipal to  recover  his  contrlbutive  share  paid 
on  note. — Stone  v.  Hammell,  88  Cal.  547, 
552,  17  Am.  St.  Rep.  272,  8  L.  R.  A,  425,  28 
Pac.   703. 


6.  Same  —  Residence  for  less  than  two 
years. — Absence  from  the  state  is  excepted 
when  computation  of  time  is  made  to  de- 
termine application  of  the  statute  of  limi- 
tations, and  where  the  maker  of  a  promis- 
sory note  was  in  the  state  for  a  period 
of  less  than  two  years  the  plea  of  the  stat- 
ute is  insufficient. — State  National  Bank  v. 
Kerfoot.  41  Cal.  App.  198,  182  Pac.  820. 


7.  Same  —  Subsequent  lienors  —  Not  af- 
fected by.  —  Subsequent  lienor  or  holder  of 
equity  to  redemption  not  a/fected  by  ab- 
sence from  state  of  mortgageor,  and  his 
absence  does  not  interrupt  running  of  stat- 
ute as  to  them. — Watt  v.  Wright,  66  Cal. 
202,  205,  5  Pac.  91. 

8.  "This  court  has  repeatedly  decided 
that  as  against  subsequent  encumbrancer, 
or  subsequent  holder  of  equity  of  redemp- 
tion, mortgageor  has  no  power,  or  stipula- 
tion, to  prolong  time  of  payment,  or  in  any 
manner  increase  burdens  on  mortgaged 
premises." — Wood  v.  Ooodfellow,  43  Cal.  186, 
187,  188.  See  Lord  ▼.  Morris,  18  Cal.  482; 
McCarthy  v.  White,  21  Cal.  495;  Lent  v.  Mor- 
rill, 25  Cal.  492,  500;  Low  v.  Allen,  26  Cal. 
141;  Lent  V.  Shear,  26  Cal.  361;  Barber  v. 
Babel,  36  Cal.  11;  Sichel  v.  Carrillo,  42  Cal. 
493. 
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9.  Same— Successive  absences- 
tlon  of. — Successive  absences  from  the  state 
must  be  aggregated  and  deducted  from 
whole  time  that  has  run  since  the  time  of 
action  accrued. — Rogers  ▼.  Hatch,  44  Cal. 
280;  Watt  v.  Wright,  66  Cal.  202,  205,  5  Pac. 
91;  Burroughs  v.  Bloomer,  5  Den.  (N.  T.) 
632;  Cole  v.  Jessup,  10  N.  Y.  96,  107;  Cutler 
v.  Wright,  22  N.  T.  472,  477.  See  Ala.  Smith 
v.  Bond,  8  Ala.  386;  Crocker  v.  Clements,  23 
Ala.  296.  Conn.  Hatch  v.  Spofford,  24  Conn. 
432.  111.  Chenot  v.  Lefevre,  3  Glim.  637;  Van- 
landtngham  v.  Huston,  4  Gilm.  125.  Me.  Pey- 
ret  v.  Coffee,  48  Me.  319.  if.  H.  Brown  v. 
Rollins,  44  N.  H.  446.  N.  J.  Nolin  v.  Black- 
well,  31  N.  J.  L.  (2  Vr.)  170.  N.  Y.  Dldier  v. 
Davison,  2  Barb.  Ch.  477;  Berrien  v.  Wright 
26  Barb.  208;  Gans  v.  Frank,  36  Barb.  320; 
Power  v.  Hathaway,  48  Barb.  214;  Harden  v. 
Palmer,  2  E.  D.  Smith  172.  Tex.  Fisher  v. 
Phelps,  21  Tex.  551. 

10.  Same— Time  of  to  be  dedneted  from 
whole  time  run. — Do u gall  v.  Schulenberg. 
101  Cal.  154,  157,  35  Pac.  635;  Stone  v.  Ham- 
mell, 83  Cal.  547,  552,  17  Am.  St.  Rep.  272, 
23  Pac.  703,  8L.R.A.  425. 

11.  Under  above  section,  the  time  during 
which  a  person  sued  Is  absent  from  the 
state  is  not  "part  of  the  time  limited  for 
the  commencement  of  the  action."  So  far  as 
the  original  mortgageor  is  concerned,  his 
absence  from  the  state  would  have  debarred 
him  of  the  right  to  set  up  the  statute  of 
limitations  in  defense  to  an  action  brought 
against  him  on  the  note  and  mortgage.  But 
the  plaintiff,  as  successor  to  the  interest  of 
the  mortgageor,  stands  in  a  different  posi- 
tion. It  is  settled  by  a  series  of  decisions, 
extending  over  many  years,  that  the  mort- 
gageor can  not,  by  waiving  the  bar  of  the 
statute,  affect  the  right  of  a  subsequent 
purchaser  or  incumbrancer  of  the  mortgaged 
premises  to  insist  as  to  himself  that  the 
action  was  not  brought  in  time.  The  rule 
was  applied  at  an  early  date  to  cases  where 
the  waiver  had  been  by  express  agreement, 
and  no  different  question  arises  where  the 
original  mortgageor  has  lost  his  right  to 
plead  the  statute  by  absenting  himself  from 
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the  state.— Foster  v.  Butler,  164  Cal.  628, 
130  Pac.  6. 

12.  Causes  of  action  In  favor  of  party  ab- 
sent from  state — No  Interruption  of  statute. 

—Causes  In  favor  of  party  absent  from  state 
statute  of  limitations  not  interrupted  by 
such  absence. — Stone  v.  Hammell,  83  Cal. 
547,  662,  17  Am.  St.  Rep.  272,  8  L.  R.  A.  426. 
23  Pac.  708. 

1*.  Clandestine  return— Effect  of.— Clan- 
destine return  from  abroad,  with  Intention 
to  defraud  creditor,  by  setting  statute  in 
operation  and  then  depart,  is  not  such  re- 
turn as  statute  contemplates  and  will  not 
have  effect  to  set  statute  in  motion.— 
Palmer  v.  Shaw,  16  Cal.  93,  96. 

See  par.  4,  this  note. 

14.  Corporation  —  Domiciled  In  another 
state,  with  agent  in  this  state  in  possession 
of  land  for  and  on  behalf  of  corporation,  is 
not  absent  from  state  within  meaning  of 
this  section,  and  is  entitled  to  set  up  bar 
of  statute  as  defense.— Lawrence  v.  Ballou, 
50  Cal.  258,  264. 

15.  Foreign  corporations  may  by  comity 
only  transact  business  in  states  other  than 
the  one  by  virtue  of  the  laws  of  which 
they  exist  They  are,  therefore,  citizens, 
so  to  speak,  of  the  state  by  whose  laws 
they  are  created  and  except  by  comity  have 
no  legal  existence  elsewhere,  and  conse- 
quently they  in  principle  come  within  the 
provisions  of  those  statutes  which  make  a 
saving  as  to  absent  debtors  in  favor  of 
whom  so  long  as  they  remain  from  without 
the  jurisdiction  of  the  state,  the  law  of 
limitations  does  not  run.  The  consequence 
of  this  rule  is  that  foreign  corporations 
when  attempting  to  claim  the  benefit  of 
the  statute  of  limitations  are  required  as 
a  necessary  prerequisite  to  the  exercise  of 
that  right  to  not  only  meet  the  demands 
of  the  law  by  virtue  of  which  alone  they 
may  avail  themselves  of  the  privilege  of 
transacting  business  in  this  state,  but  must 
prove  the  fact  on  the  trial.  Omission  to 
make  such  proof  is  fatal  to  their  right  to 
claim  the  benefit  of  the  statute.— O'Brien  v. 
Big  Casino  Gold  M.  Co.,  9  Cal.  App.  283. 
286,  99  Pac.  209. 

16.  Same  —  Stockholder's  liability*  —  The 
exception  made  by  this  section  does  not  by 
the  express  terms  of  section  359  apply  to 
an  action  upon  a  stockholder's  liability,  such 
being  a  liabllty  created  by  statute.— King 
v.  Armstrong.  9  Cal.  App.  368,  371,  99  Pac. 

527. 

See,  post,  9  359  and  note. 

IT.  Co-surety— Absence  from  state — Ef- 
fect on  limitation  of  action  against  prin- 
cipal,— see  par.  6,  this  note. 

18.  Equity— Subsequent  holder  of  — Ab- 
sence from  state  of  mortgageor  does  not 
affect  running  of  statute  as  to.— See  pars. 
7,  8,  this  note. 


10.     Express  trust  In  land— Absence  from 
state    of   trustee— Does   not  relieve   injured 

C.  C.  P.— 33  51S 


party  of  obligation  to  bring  action  for  en- 
forcement of  trust  withjn  reasonable  time. 
— Seculovich  v.  Morton,  101  Cal.  673,  677,  40 
Am.  St.  Rep.  106,  36  Pac.  387. 

20.  Court  say:  "Defendant's  absence 
from  state  did  not  deprive  plaintiff  of  rem- 
edy. He  might  have  invoked  authority  of 
court,  and,  upon  service  of  process  in  man- 
ner prescribed  by  statute,  could  have  pro- 
cured appointment  of  commissioner  to  con- 
vey property  to  him." — Seculovich  v.  Mor- 
ton, supra.  See  Perkins  v.  Wakeham,  86 
Cal.  580,  25  Pac.  51.  Mass.  Felch  v.  Hooper. 
119  Mass.  52.  Mo.  Adams  v.  Cowles,  95  Mo. 
501,  6  Am.  St.  Rep.  74,  8  S.  W.  711.  Fed. 
Applegate  v.  Lexington  &  Co.  Mln.  Co.,  117 
U.  S.  255,  266,  29  L.  ed.  892,  6  Sup.  Ct.  Rep. 
742;  Arndt  v.  Griggs,  134  U.  S.  316,  320. 
33  L.  ed.  918,  10  Sup.  Ct.  Rep.  567. 

21.  Nonresidents  of  state  —  Included  in 
section.  —  Nonresidents  of  state  and  who 
have  never  been  within  state  are  Included 
In  this  section  as  well  as  residents  who 
are  temporarily  absent  from  state;  as  whern 
payers  of  note  are  nonresidents  of  state  at 
time  when  it  matures. — Dougall  v.  Schulen- 
berg,  101  Cal.  164,  157,  35  Pac.  635.  See  Alo. 
Thomason  v.  Odum,  23  Ala.  480.  Conn. 
Hatch  v.  Spofford,  24  Conn.  432.  Ga.  Pare 
v.  Mahone,  32  Ga.  253;  Edwards  v.  Ross,  58 
Ga.  147.  Mich.  Ersklne  v.  Messicar.  27  Mich. 
84.  Miss.  Bower  v.  Henshaw,  56  Miss.  619. 
N.  H.  Paine  v.  Drew,  44  N.  H.  306.  R.  I. 
Crocker  v.  Arey,  3  R.  I.  178. 

See,  post,  9  361  and  note. 

■ 

22.  Plaintiff  must  allege  absence  from 
state  on  part  of  defendant,  where  such  fact 
is  relied  on  to  take  case  out  of  operation 
of  statute. — Bass  v.  Berry,  51  Cal.  264;  Dou- 
gall v.  Schulenberg,  101  Cal.  154,  159,  35 
Pac.   635. 

23.  Where  defendant  was  nonresident  of 
state  at  time  when  obligation  sued  on  ma- 
tured, subsequently  came  into  state  and 
then  went  away  again  for  time,  facts  should 
be  pleaded  Just  as  they  are. — Dougall  v. 
Schulenberg,  101  Cal.  154,  160,  35  Pac.  635. 

24.  Same — Waiver  of  objection  to  vari- 
ance where  facts  are  not  thus  alleged  but 
are  thus  proved,  where  there  is  no  exception 
to  introduction  of  evidence  on  the  trial. — 
Dougall  v.  Schulenberg,  101  Cal.  154,  159,  35 
Pac.  635. 

25.  Return  —  Meaning  of.  —  "Return"  in 
this  section  applies  as  well  to  person  com- 
ing from  abroad  as  to  citizens  of  country 
going  abroad  for  temporary  purpose  and 
then  returning. — Palmer  v.  Shaw,  16  Cal.  93, 
95;  Rogers  v.  Hatch,  44  Cal.  280,  282.  See 
Moore  v.  Armstrong,  10  Ohio  11,  36  Am. 
Dec.  63. 

26.  Same— Clandestine  return, — as  to,  see 

pars.  4,  13,  this  note. 

27.  Same— Return  for  temporary  purpose 

Sufficient  to  set  statute  running,  where  it 

is  such  as   to  give  party  a  reasonable   op- 
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portunity  to  commence  action. — Byrne  v. 
Crowninshleld,  18  Mass.  (1  Pick.)  262;  Faw 
v.  Roberdeau,  7  U.  S.  (3  Cr.)  174,  2  L.  ed. 
402. 

28.    Compares     White   v.    Bailey,    3    Mass. 
271. 


Not 


29.     Subsequent  Uenholde 

fcy« — See  pars.  7,  8,  this  note.  . 

80.     Successive    absence    from    stat 
gregatlon  off* — as  to,  see  par.  9,  this  note. 

SI.     Temporary    return  ■     Seta    statute    i 
motion. — See  pars.  27,  28,  this  note. 


§  352.  EXCEPTION  AS  TO  PERSONS  UNDER  DISABILITIES.  If  a  per- 
son  entitled  to  bring  an  action,  mentioned  in  chapter  three  of  this  title,  be,  at 
the  time  the  cause  of  action  accrued,  either: 

1.  Within  the  age  of  majority;  or, 

2.  Insane ;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  under  the  sentence  of  a 
criminal  court  for  a  term  less  than  for  life ;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessary  party  with  her  in  com- 
mencing such  action : 

— The  time  of  such  disability  is  not  a  part  of  the  time  limited  for  the  com- 
mencement of  the  action. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  125,  act  held  unconstitu- 
tional, see  history,  $  5  ante. 


DISABILITY— -EFFECT  ON  STATUTE  OF. 

LIMITATIONS. 

1.  Construed — In    connection    with    section 

340,  ante. 

2.  Finding  of  insanity — Subdivision  2. 

3.  Married  woman — In  general. 
4,5.  Same — Under  the  common  law. 

6.  Minor — Disaffirmance  of  void  contract — 

Subdivision  1. 

7.  Same — Ejectment   to   recover   possession 

of  land — Limitation. 

8.  Same  —  Seduction  —  Action   not   barred, 

when. 

As  to  disabilities  •topping  running  of 
statute,  see,  ante,  I  828  and  note. 

1.  Construed  In  connection  with  section 
840,  ante,  in  action  by  infant  for  her  seduc- 
tion, in  Morrell  ▼.  Morgan,  65  Cal.  575,  57$, 
4  Pac.  580. 


X    Finding  of  Insanity— Subdivision 

A  finding:  in  an  action  by  the  administrator 
of  a  deceased  trustor  against  the  trustee  for 
a  breach  of  trust,  that  the  trustor  had  been 
incapable  of  caring*  for  his  property,  or 
transacting  business  or  understanding  the 
nature  of  his  acts,  was  equivalent  to  a  find- 
ing that  he  was  insane  within  the  meaning 
of  subdivision  2  of  the  above  section. — Pearl 
v.  Pearl,  177  Cal.  802,  177  Pac.  846. 

As  to  effect  of  mental  Incapacity  gener- 
ally, see  17  R.  C.  L.  876,  18  288-287. 


are  given  for  their  historic  value,  only,   if 
they  have  any. 

As  to  doctrine  off  coverture  before  the 
enlarged  rights  and  powers  of  married  wo- 
men, see  17  R.  C.  L.  847,  55  208-210. 

4.  Same— Under  the  common  law,  where 
upon  marriage  the  legal  rights  of  a  woman 
were  suspended,  the  statute  of  limitations 
for  her  protection  was  also  suspended.  In 
modern  times  the  wife,  being  freed .  from 
the  common  law  disabilities,  the  legisla- 
tures have  correspondingly  provided  that 
the  statute  may  be  made  to  run  against  her. 
In  an  action  by  a  married  woman  to  recover 
damages  for  personal  injuries,  the  husband 
and  wife  are  necessary  parties,  and  she  is 
entitled  to  the*  benefit  of  this  section. — 
Moody  v.  Southern  Pac.  Co.,  167  Cal.  786, 
141  Pac.  888. 

5.  Inasmuch  as  the  husband  is  a  neces- 
sary party  to  an  action  for  damages  for 
malpractice  upon  his  wife,  where  the  hus- 
band has  deserted  the  wife  after  the  acts 
of  malpractice,  the  statute  of  limitations 
does  not  begin  to  run  against  the  wife's 
right  to  bring  the  action  in  her  own  name 
until  after  the  desertion. — Mortell  v.  Los 
Angeles  College  of  Osteopathy,  80  Cal.  App. 
422,  158  Pac.  508. 


S.  Married  woman  — In  general. — Since 
the  amendments  of  1918  and  1921  to  section 
370,  post,  a  married  woman  may  sue  alone, 
her  husband  not  being  a  necessary  party, 
and  the  decisions-  heretofore  made  in  this 
regard  are  not  longer  applicable  or  the 
true  enunciation  of  the  law  of  the  state,  and 


«.  Minor— Dtsantrmeu1  void  contract  off— 
Subdivision  1« — The  statute  does  not  begin 
to  run  against  a  minor  for  the  recovery  of 
payments  made  on  a  void  contract  dis- 
affirmed by  him  until  majority. — Maier  v. 
Harbor  Center  Land  Co.,  41  Cal.  App.  79, 
182  Pac.  845. 

As  to  effect  off  Infancy  upon  running  of 

statute  of  limitations,  see  17  R.  C  L  867, 
§5  225-227. 
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7.  Same— Ejectment  to  recover  posses- 
sion off  land— Limitation. — Where  infant's 
land  is  taken  possession  of,  on  attaining:  his 
majority,  he  has  a  right  to  maintain  action 
for   recovery   within   the   period   prescribed 


for    commencing;    such    actions. — Crosby    v. 
Dowd,  61  Cal.  557,  600. 

8.  Same  —  Seduction  —  Action  for  not 
barred  during-  Infancy. — See,  ante,  $340  and 
note. 


§  363.  PROVISION  WHERE  PERSON  ENTITLED  DIES  BEFORE  LIMI- 
TATION EXPIRES.  If  a  person  entitled  to  bring  an  action  die  before  the 
expiration  of  the  time  limited  for  the  commencement  thereof,  and  the  cause  of 
action  survive,  an  action  may  be  commenced  by  his  representatives,  after  the 
expiration  of  that  time,  and  within  six  months  from  his  death.  If  a  person 
against  whom  an  action  may  be  brought  die  before  the  expiration  of  the  time 
limited  for  the  commencement  thereof,  and  the  cause  of  action  survive,  an 
action  may  be  commenced  against  his  representatives,  after  the  expiration  of 
that  time,  and  within  one  year  after  the  issuing  of  letters  testamentary  or  of 
administration.  History:    Enacted  March  11,  1872. 

DEATH  BEFORE  LIMITATION  EXPIRES 


—EFFECT  OF. 

1, 2.  As  to  application — To  causes  in  which 
limitation  inaugurated. 

3.  " Action* '  —  Includes  special  proceed- 

ing. 

4.  Administration  not  granted  —  Statute 

suspended — Exception. 

5.  Same  —  Statutory    period    having    run 

before  death. 

6.  Construction — No  curtailing  period  of 

limitation. 

7.  Mortgage  —  Foreclosure  —  Limitation 

against. 

8.  Same — Same  —  Grantee  of  mortgaged 

premises  not  controlled  by. 

9.  Same  —  Mortgage  not  required  to  be 

presented. 

10.  Same  —  Securing   instalments  —  Bar 
under  this  section. 

11-13.  Presentation  of  claim — Limitation. 

14.  Same — Claimant  dying  during  period — 
Effect  on  limitation. 

15- 18.  Purpose  of  section — Construction. 

19.  Statutory    period    having    run    before 
death — Not  within  saving  clause. 

As  to  substitution  of  parties*  see,  post, 
S  385  and  note. 

A«  to  survival  of  action*,  see,  post,  99  385, 
168 V- 158 4  and  notes. 

1.  Aft  to  application— To  causes  In  wklck 
limitation  Inaugurated. — Application  of  sec- 
tion is  only  to  causes  of  action  against 
which  statute  has  commenced  to  run.— 
Smith  v.  Hall,  19  Cal.  86. 

As  to  applicability  of  the  above  section 
to  stockholders'  liability  salts,  see,  post, 
f  359,   note. 

2.  No  provision  Is  made  excepting  a  case 
where  the  party  who  would  have  been  en- 
titled to  sue  dies  before  the  cause  of  action 
has  accrued. — Sullivan  v.  Oillon,  26  Cal. 
App.  421,  147  Pac.  215. 


8.    ^Action"— Includes  special  proceeding 

of  civil  nature. — See,  post,  9  363  and  note. 

4.  Administration  not  granted— Statute 
suspended— Exception, — Administration  not 
granted  on  estate  statute  does  not  com- 
mence to  run,  where  cause  of  action  ac- 
crues after  death  of  debtor. — Danglada  v. 
De  La  Guerra,  10'Cal.  387;  Smith  v.  Hall,  19 
Cal.  85;  In.  re  Bullard,  116  Cal.  355,  356,  48 
Pac.  219  (Beatty,  C.  J.,  in  concurring  opin- 
ion dfscussing  and  distinguishing  Tynan  v. 
Walker,  35  Cal.  634,  643,  95  Am.  Dec.  152); 
Hibernia  Sav.  &.  L.  Soc.  v.  Herbert,  53  Cal. 
375;  Hibernia  Sav.  &  L.  Soc.  v.  Conlln,  67 
Cal.  178,  7  Pac.  477;  Casey  v.  Gibbons,  136 
Cal.  368,  872,  68  Pac.  1032. 

5.  Saute — Statutory  period  having  run 
hefore  death  this  section  does  not  apply. — 
See  par.  19,   this  note. 

«.  Construction— No  curtailing;  period  of 
limitation. — The  first  clause  of  this  section, 
while  it  may,  under  some  circumstances, 
prolong  time  originally  limited,  can  not 
operate  In  any  case  to  shorten  it. — Lowell  v. 
Kler,  50  Cal.  646,  648;  Smith  v.  Hall,  19  Cal. 
85. 

See  pars.  14-18,  this  note. 

7.  Morta-aa-e  —  Foreclosure  —  Limitation 

aaralnst  does  not  run  during  time  from  death 
of  mortgageor  until  appointment  of  ad- 
ministrator of  his  estate. — Churchill  v. 
Woodworth,  178  Cal.  768,  84  Pac.  155;  Heeser 
v.  Taylor,  1  Cal.  App.  619,  82  Pac.  977. 

8.  Same— Same— Grantee  of  morta;aa7cd 
premises    not    controlled     by    this    section, 

which  suspends  statute  only  as  to  repre- 
sentative; as  to  former  statute  commences 
to  run  on  maturity  of  debt  regardless  of 
appointment  of  administrator. — California 
Title  Ins.  &  T.  Co.  v.  Muller,  3  Cal.  App. 
54,  84  Pac.  453. 

9.  Same — Mortgage  is  not  required  to  be 
presented  to  personal  representatives  of  de- 
ceased mortgageor,  and  its  presentation 
does  not  affect  running  of  statute. — Hiber- 
nia Sav.  &  L.  Soc.  v.  Conlln,  67  Cal.  178, 
181,  7  Pac.  477. 


515 


•  «4 


SUITS  BY  ALIENS — WAR-TIME  DEDUCTED. 


[Ft.  II, 


16.  Same— Securing*  instalments. — Where 
mortgage  is  given  securing  debt  payable  in 
Instalments,  and  mortgageor  dies  after  ma- 
turity of  some  and  before  maturity  of 
others,  statute  runs  against  each  instalment 
from  its  maturity. — Hibernia  Say.  &  L. 
Soc.  v.  Herbect,  53  Cal.  375,  378;  Hibernia 
Sav.  ft  L.  Soc.  v.  Conlin,  67  Cal.  178.  181,  7 
Pac.  477.  See  Ty*nan  v.  Walker,  35  Cal.  634, 
95  Am.  Dec.  152. 

11.  Presentation   of   claim— Limitation. — 

Provision  of  code  (post,  section  1493)  re- 
quiring all  claims  arising  upon  contract,  due 
or  contingent,  to  be  presented  to  representa- 
tive of  decedent  obligor  within  time  limited 
in  notice  to  creditors,  barring  all  claims  not 
so  presented,  is  statute  of  limitations  no 
exceptions  other  than  claimant  who  did  not 
have  notice  by  reason  of  being  out  of  state; 
this  section  does  not  relieve. — Morrow  v. 
Barker,  119  Cal.  65,  51  Pac.  12. 

12.  Court  is  not  authorized  to  make  ex- 
ception to  relieve  from  hardship  or  to  aid 
apparent  equities. — Morrow  v.  Barker, 
supra.  See  Tynan  v.  Walker,  35  Cal.  634, 
640,  95  Am.  Dec.  162;  Sichel  v.  Carrillo,  42 
Cal.  493. 

13.  "Statute  Is  imperative  and  applies  to 
all  claims  arising  upon  contracts.  If  effect 
of  it  is  to  cause  loss,  or  work  wrong  in 
some  particular  case,  that  is '  matter  for 
consideration  of  legislature  and  not  courts." 
—Estate  of  Hildebrandt,  92  Cal.  433,  436, 
28  Pac.  486. 

14.  Same— Claimant  *>lns;  during  time 
of  notice— Representative  preventing*  after 
notice  expires  does  not  comply  with  re- 
quirements of  statute,  and  there  being  no 
exception  for  any  cause  except  absence 
from  state  (par.  9,  this  note),  claim  is 
barred  and  representative  is  precluded  from 
maintaining  action  thereon;  this  section 
does  not  relieve. — Morrow  v.  Barker,  119 
Cal.  65,  6£  Pac.  12. 

15.  Purpose  of  section  "is  to  secure 
party  who  has  cause  of  action  against  de- 
cedent one  year  after  appointment  of  legal 
representative  within  which  to  bring  his 
action.  This  may  or  may  not  have  effect  of 
extending  time.  If  it  be  necessary  in  order 
that  such  person  shall  have  one  year  after 
appointment  of  legal  representative,  then 
suit    may    be    brought    after    expiration    of 


general  limitation ;  otherwise  this  section 
does  not  have,  nor  was  it  Intended  it  should 
have,  any  effect  whatever  upon  his  rights. 
Such  construction  does  not  shorten  his 
time,  as  limited  by  general  statute.  It 
simply  leaves  him  to  that  statute,  because 
it  was  not  necessary  to  extend  time  In  order 
to  give  him  his  year." — McMillan  v.  Hay- 
ward,  94  Cal.  357,  360,  29  Pac.  774. 

As  to  construction, — see  par.  6,  this  note. 

16.  "It  was  not  design  of  general  assem- 
bly that  filing  of  claim  should  arrest  gen- 
eral statute  of  limitations  which  had  pre- 
viously begun  to  run,  nor  to  prevent  it 
from  afterward  running  upon  claim  not  due 
at  time  of  its  presentation.  Object  of  this 
section  is  to  facilitate  and  produce  speedy 
settlement  of  estates  of  deceased  persons, 
and  it  could  not  have  been  design  to  give 
creditors  unlimited  period  of  time  within 
which  to  establish  justice  of  their  claims 
after  they  had  been  exhibited  in  probate 
court.  Such  construction  would  defeat 
manifest  intention  of  enactment." — See  Bar- 
clay v.  Blackinton,  127  Cal.  189,  194,  195. 
59  Pac.  834;  Re  it  sell  v.  Miller,  25  111.  67,  69. 

17.  "The  object  in  view  is  that,  when 
cause  of  action  survives  and  is  not  barred 
at  time  of  death,  there  shall  be  at  least  one 
year  after  death  of  creditor,  or  one  year 
after  grant  of  letters  of  administration  to 
personal  representative  of  debtor,  before  ac- 
tion is  barred.  This  is  conclusively  shown 
by  words  of  section,  that  if  party  die  before 
claim  is  barred  action  may  be  brought  after 
expiration  of  time  limited,  and  within  one 
year." — Benson  v.  Bennett,  112  N.  C.  505, 
507,  17  S.  E.  432  (construing  statute  similar 
to  this  section). 

18.  "Its  operation  in  no  event  is  made  to 
depend  upon  action  of  third  persons.  No 
matter  who  shall  commence  suit,  or  who 
shall  forbear,  operation  of  statute  depends 
wholly,  subject  to  exceptions  above  re- 
ferred to,  upon  action  of  owner  of  the  claim 
sought  to  be  enforced." — Toby  v.  Allen,  3 
Kan.  399,   413. 

10.  Statutory  period  having  rum  Before 
death — Not  within  saving  clause* — Statu- 
tory period  having  run  before  the  rleath 
of  the  obligor,  saving  clause  of  this  section 
does  not  apply. — Hibernia  Sav.  A  I*  Soc.  v. 
Herbert,  53  Cal.  375,  379. 


§  354.  IN  SUITS  BY  ALIENS,  TIME  OF  WAR  TO  BE  DEDUCTED.  When 
a  person  is  an  alien  subject,  or  citizen  of  a  country  at  war  with  the  United 
States,  the  time  of  the  continuance  of  the  war  is  not  part  of  the  period  limited 
for  the  commencement  of  the  action. 

History:     Enacted  March  11,  1872. 

As  to  suspension  of  statute  off  limitations  Am.  &  Eng.  Encyo.  of  I*  (2d  ed.  217) ;  SO 
by  war,  see  17  R.  C.  L.  879,  19  238,  289;  19       Pac.  9. 
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§365.    PROVISION  WHERE  JUDGMENT  HAS  BEEN  REVERSED.    Han 

action  is  commenced  within  the  time  prescribed  therefor,  and  a  judgment 
therein  for  the  plaintiff  be  reversed  on  appeal,  the  plaintiff,  or  if  he  die  and  the 
cause  of  action  survive,  his  representatives,  may  commence  a  new  action 
within"  one  year  after  the  reversal. 


•  History:  Enacted  March  11,  1872;  amended  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  125,  act  held  unconstitu- 
tional, see  history,  §  5  ante. 


REVERSAL  OF  JUDGMENT— WHAT  CON- 
STITUTES. 

1.  As  to  construction  of  section — "Appeal" 

does  not  include  "writ  of  review. M 

2.  Same — Annulment  of  award  of  industrial 

accident  commission — Not  a  judgment  on 
appeal. 

3.  Same — Judgment  in  action   in   fraud  and 

mistake — New  action. 

1.  Construction— "Appeal"  does  not  In- 
clude "writ  of  review,"  as  used  in  above 
section;  consequently  bringing:  of  action 
within  year  from  annulling;  of  decree  on 
writ  of  review,  does  not  prevent  bar  of 
statute. — Fay  v.  Costa,  2  Cal.  App.  241,  83 
Pac.  275. 

2.  Same— Anna  Intent  of  award  of  Indus- 


trial accident  commission  not  a  judgment 
on  appeal. — An  annulment  on  certiorari  by 
the  supreme  cour.t  of  an  award  to  a  widow 
of  compensation  for  the  death  of  her  hus- 
band was  not  a  "reversal  of  judgment  on 
appeal"  within  the  meaning;  of  the  above 
section. — Anderson  v.  National  Ice  &  Cold 
Storagre  Co.,  41  Cal.  App.  649,  183  Pac.  273. 

S.  Same  Judgment  In  action  In  fraud 
and  mistake— New  action. — "The  language 
of  this  provision  is  not  as  clear  ana  definite 
as  it  migrht  be,  but,  having;  regard  to  the 
reason  of  the  enactment,  we  think  it  must 
be  construed  as  permitting;  a  new  action 
of  any  kind  having;  for  result  the  same  re- 
lief as  was  obtained  in  the  original  action." 
— Kenney  v.  Parks,  187  Cal.  527,  530,  70  Pac. 
556  (this  section  is  erroneously  cited  as 
section  318  In  the  head-note  to  the  case). 


§  366.    PROVISION  WHERE  ACTION  IS  STATED  BY  INJUNCTION. 

When  the  commencement  of  an  action  is  stayed  by  injunction  or  statutory  pro- 
hibition, the  time  of  the  continuance  of  the  injunction  pr  prohibition  is  not  part 
of  the  time  limited  for  the  commencement  of  the  action. 

History:     Enacted  March  11,  1872. 


STAYING  ACTION— EFFECT  ON  LIMI- 
TATION. 

1.  Action  stayed  by  injunction — Suspension 

of  statute. 

2.  Bankruptcy  proceedings — Staying  action. 

3-  5-.  Estate  of  decedent — Presentation  and  re- 
jection of  claim — Limitation  of  action. 

6.  Mechanics'  lien — Foreclosure — Insolvency 

of  debtor. 

7.  Minor — Ejectment  to  recover  land — Limi- 

tation of  action. 

8.  Statutory  prohibition — Invalidity  of  stat- 

ute — Not  affect  limitation. 

1.  Action  stayed  by  Injunction— Suspen- 
sion of  atatnte. — The  statute  of  limitations 
does  not  run  during  the  period  when  the 
commencement  of  an  action  is  stayed  by 
injunction. — Wolf  ▼.  Gall,  174  Cal.  140,  162 
Pac.  115. 

A«  to  effect  of  Injunction  against  suing;* 
on  running;  of  statute  of  limitations,  see 
note,  28  L.  R.  A.  (N.  S.)  673. 

2.  Bankruptcy  proceeding;*— Staying;  ac- 
tion on  note  or  other  demand,  period  of 
such  suspension  is  to  be  deducted  from 
time  that  has  run,  in  determining:  whether 
bar  of  statute  has  Intervened,  such  time  not 
forming  part  of  period  prescribed  by  stat- 


ute within  which  action  may  be  maintained 
on  note  or  other  demand. — Hon!  v.  Funken- 
stein,  64  Cal.  233,  235. 

4  3.     Estate  of  decedent— Presentation  and 
rejection   of   claim— Limitation*   of  action. — 

"The  period  from  date  on  which  claim  is 
presented  to  administrator  until  rejected 
by  probate  judge,  is  not  included  in  com- 
puting- running;  of  statute  of  limitations 
against  action  on  claim,  because  during 
that  time  action  was  stayed  thereon  within 
meaning  of  this  section." — Nally  v.  Mc- 
Donald, 66  Cal.  580,  532,  6  Pac.  390. 

4.  Such  is  not  the  law.  "It  has  been 
held  by  this  court  that  such  action  can  be 
brought  after  tenth  day  without  any  for- 
mal rejection  of  claim." — Bank  of  Uklah 
v.  Shoemake,  67  Cal.  147,  7  Pac.  420;  Rod- 
dan  v.  Doane,  92  Cal.  555,  558,  28  Pac.  604; 
Cowgill  v.  Dinwiddle,  98  Cal.  481,  33  Pac. 
439;  Barclay  v.  Blacklnton,  12?  Cal.  189, 
193,  59  Pac.  834. 

5.  "The  theory  of  statute  of  limitations 
is  that  creditor  has  full  statutory  time, 
whatever  that  may  be,  on  any  day  of  which 
he  may  of  his  own  volition  commence  ac- 
tion."— Hon*  v.  Funkenstein,  54  Cal.  233, 
235;  Barclay  v.  Blacklnton,  127  Cal.  189, 
•193,   59   Pac.  834. 
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6.  Mechanic*'  lien— -Force!  o«u  re— Insol- 
vency of  debtor  does  not  extend  time 
within  which  action  must  be  commenced 
to  foreclose;  such  action  not  being:  within 
statutory  prohibition. — -"Bradford  v.  Dorsey, 
63  Cal.  122.  See  Montgomery  v.  Merrill, 
62  Cal.   385. 


7.  Minor— Ejectment  to  recover 
Limitation  of  action. — Right  to  maintain 
after  removal  of  disability  of  infancy  dis- 
cussed and  sustained,  where  brought  timely 


after  removal  of  disability  of  infancy;  this 
section  being:  cited  by  court  in  support  of 
its  conclusion. — Crosby  v.  Dowd,  61  Cal. 
657,   600. 

8.  Statutory  prohibition— Invalid  became 
act  unconstitutional  is  not  within  provi- 
sion of  this  section;  being;  beyond  power  of 
legislature,  it  can  not  operate  to  suspend 
running-  of  statute  of  limitations. — Bates  v. 
Gregory,  89  Cal.  887,  892,  26  Pac.  891  . 


§357.    DISABILITY   MUST  EXIST  WHEN   BIGHT   OF   ACTION   AC 

CBUED.    No  person  can  avail  himself  of  a  disability,  unless  it  existed  when  his 

right  of  action  accrued. 

History:     Enacted  March  11,  1872. 


An  to  successive  disabilities,  see,  ante, 
I  328;  also  19  Am.  &  Engr.  Encyc.  of  L. 
(2d  ed.)  pp.  286-241. 


As  to  tacking  ■■ccesslve  disabilities,  see 

17  R.  C.  L.  830,  5  192. 


§  358.  WHEN  TWO  OB  MOBE  DISABILITIES  EXIST,  ETC.  When  two 
or  more  disabilities  coexist  at  the  time  the  right  of  action  accrues,  the  limitation 
does  not  attach  until  they  are  removed. 

History:    Enacted  March  11,  1872. 


§  359.  THIS  TITLE  NOT  APPLICABLE  TO  ACTIONS  AGAINST  DIBEC- 
TOBS,  ETC.  LIMITATIONS  IN  SUCH  CASES  PRESCRIBED.  This  title  does 
not  affect  actions  against  directors  or  stockholders  of  a  corporation,  to  recover 
a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability  created  by  law;  but 
such  actions  must  be  brought  within  three  years  after  the  discovery  by  the 
aggrieved  party  of  the  facts  upon  which  the  penalty  or  forfeiture  attached,  or 
the  liability  was  created. 

History:     Enacted  March  11,  1872. 


LIABILITY  OF  STOCKHOLDERS  —  LIMI- 
TATION OF  ACTION. 

1-6.  As  to  construction  of  section — In  gen- 
eral. 

7.  Same — Not  in  conflict  with  other  sec- 
tions. 

8,9.  Same — Not  inconsistent  with  the  con- 
stitution. 


11.  Same — Held  invalid. 

12.  Attorney's  fee  —  Action  to  recover  — 

Limitation  commences  to  run,  when. 

13.  Complaint — What  must  show. 

14.  Computation  of  time — Under  statute  of 

limitation. 

* 

15-18.  Corporation — Stockholder's  liability  — 
' '  A  liability  created  by  law. ' ' 

19,  20.  Same — Same — As  to  manner  of  creat- 
ing liability. 

21.  Same — Same — As  to  nature  of  obliga- 
tion. 

22-  24.  Same — Same — As    to   when   limitation 
begins  to  run. 


25. 
26. 

27. 

28. 


10.  Agreement  not  to  plead  statute  of  limi-      29. 31 
tations — Enforced. 


32. 

33, 34. 

35. 

36. 
37-  39. 


Same — Same — Action  to  enforce. 

Same — Same — Same — Action  by  attor- 
ney to  recover  fees. 

Same — Same — Same  —  Action  on  note 
of  corporation. 

Same — Same — Same — Action  to  compel 
stockholder  to  pay  par  value  of  stock 
— Not  governed  by  section. 

Same  —  Same  —  Same  —  Action  to  re- 
cover deposit. 

Same — Same — Same — Bar    may    inter- 
vene before  accrual  of  cause,  of  ac- 
tion. 

Same — Same — Same — Breach  by  corpo- 
ration of  covenant  of  lease — Limita- 
tion of  action  against  stockholders. 

Same — Same — Same  —  Death  of  stock- 
holder— Section  353,  ante,  has  no  ap- 
plication. 

Same — Same— Same — Debts  of  an  in- 
solvent bank  of  another  state. 

Same — Same — Same  —  Same  —  An  ac- 
tion by  a  special  receiver  of  a  Colo- 
rado court. 
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40.  Same — Same — Same  —  Same  —  When 
cause  of  action  arose. 
41, 42.  Same — Same — Same — Same —  Editorial 
note. 

43-  46.  Same — Same — Same — Guaranty  of  fu- 
ture payment  of  note  —  Statute  of 
limitations. 

47,48.  Same  —  Same  —  Same  —  Judgment 
against  corporation. 

49.  Same — Same—Same — Limitation  of  ac- 

tion. 

50.  Same — Same — Same — Same  —  Absence 

from  state. 

51.  Same — Same —  Same  —  Same  —  Exten- 

sion of  time  of  payment. 

52,  53.  Same — Same — Same  —  Same  —  His  re- 
sponsibility commences,  when. 

54.  Same — Same — Same —  Same  —  Suspen- 

sion of  remedy  against  corporation. 

55.  Same — Same — Same — On  bonds  issued 

as  security. 

56.  Same  —  Same  —  Same  —  Overdraft 

creates  primary  liability. 

67,  58.  Same — Same — Same — Promissory  note. 

59.  Same — Same — Same — Same —  Payment 

of  note  by  sureties. 

60.  Same — Same — Pleading  —  Complaint — 

What  must  show. 

61.  Deposit  —  Action  to  recover  —  Limita- 

tion of  action. 

62.  Discovery  of   facts — Means  of  knowl- 

edge. 

63.  Judgment   against   corporation  —  Not 

new  cause  of  action  against  stock- 
holder. 

64.  Overdrafts — Primary  liability. 

65.  Promissory  note  —  Giving  by  corpora- 

tion— Does  not  suspend  running  of 
statute. 

66.  Payment  by  surety — Limitation  of  ac- 

tion. 

67.  Subsequent  giving  of  note — Does  not 

suspend  statute. 

1.  Aft  to  construction  of  section— In  gen- 
eral*— The  "construction  of  this  section  is 
not  without  difficulty." — Green  v.  Beckman, 
69  Cal.  545,  646. 

2.  "The  plain,  clear  language  of  this  sec- 
tion leaves  no  room  for  play  of  interpreta- 
tion; we  do  not  see  how  it  can  be  explained 
away  by  any  rule  or  any  number  of  rules 
of  construction." — Hunt  v.  Ward,  99  Cal. 
612.  37  Am.  St.  Rep.  87,  34  Pac.  335. 

3.  "Our  attention  has  not  been  called  to 
any  provision  of  statute  which  Imposes 
any  'penalty'  or  'forfeiture'  upon  stock- 
holder for  any  act  as  such,  and  no  effect 
can  be  given  to  words  'liability  created 
by  law/  unless  we  apply  it  to  liability 
which  law  imposes  when  one  becomes  a 
stockholder,  and  thus  establishes  relation 
to  creditors  of  corporation  to  which  law 
affixes  responsibility." — Green  v.  Beckman, 
59   Cal.  545. 


4.  "There  is  no  intimation  In  this  lan- 
guage, nor  did  court  there  Intend  to  hold, 
that  such  action  might  not  also  be  re- 
garded as  based  upon  contract,  within 
general  meaning:  of  that  phrase,  or  as  used 
in  other  chapters  of  Code  of  Civil  Proced- 
ure. But  court  simply  held,  that  for  pur- 
poses of  that  section,  and  in  connection  in 
which  they  there  appear,  the  words  'lia- 
bility created  by  law*  should  be  construed 
as  referring  to  actions,  such  as  this,  to  en- 
force liability  of  stockholders." — Kennedy 
v.  California  Sav.  Bank,  97  Cal.  93,  97,  98, 
31  Pac.  846. 

5.  The  barring  of  an  action  at  the  ex- 
piration of  three  years  from  the  time  the 
liability  was  created  is  a  marked  excep- 
tion to  the  general  rule  which  measures 
the  period  of  limitation  from  the  accrual  of 
the  cause  of  action. — Royal  Trust  Co.  v. 
MacBean,  168  Cal.  642,  144  Pac.  139. 

6.  The  words  "to  enforce  a  liability  cre- 
ated by  law"  mean  liabilities  in  the  nature 
of  penalties  or  forfeitures,  only. — Whltten 
v.  Dabney,  171  Cal.  621,  154  Pac.  812. 

7.  Same— Not  In  conflict  with  other  sec- 
tions.— "It  is  claimed  that  section  is  in 
conflict  with  section  309  of  Civil  Code  and 
section  348,  ante.  Section  309  relates  to 
liability  of  directors  of  corporations,  and 
section  348  has  reference  only  to  actions 
against  persons  or  corporations  with  whom 
money  has  been  deposited.  Neither  of  these 
sections  refers  to  liability  of  stockholders. 
This  liability  is  declared  by  constitution 
and  by  section  322  Civil  Code.  There  is 
no  conflict  between  these  sections." — Santa 
Rosa  .Nat.  Bank  v.  Barnett,  125  Cal.  407, 
412,  58  Pac.  85. 

8.  Same— Not  Inconsistent  with  the  con- 
stitution.— "It  is  contended  that  section  is 
in  conflict  with  section  3,  article  XII  of 
constitution  of  this  state.  It  Is  claimed 
that  code  section  was  enacted  prior  to 
adoption  of  constitution  and  that  latter 
must  prevail.  The  constitutional  provision 
referred  to  declares  that  'each  stockholder 
of  a  corporation  .  .  .  shall  be  Individ- 
ually and  personally  liable  for  such  propor- 
tion of  all  its  debts  and  liabilities  con- 
tracted and  incurred  during  the  time  he 
was  a  stockholder,'  etc.  No  limitation  of 
time  is  prescribed  by  constitution  within 
which  actions  must  be  brought.  Section  1 
of  article  XII  of  constitution  continued  in 
force  all  laws  not  inconsistent  therewith. 
Section  359  does  not  attempt  to  relieve 
stockholder  from  his  liability  under  con- 
stitution; it  only  limits  time  within  which 
action  may  be  brought,  and  this  is  not  in- 
consistent with  constitutional  declaration 
that  such  liability  is  imposed  upon  stock- 
holder."— Santa  Rosa  Nat.  Bank  v.  Barnett, 
125  Cal.  407,  412,  58  Pac.  85. 

9.  This  section  is  not  in  conflict  with 
section  3  of  article  XII  of  the  constitution 
making  each  stockholder  individually  re- 
sponsible for  liabilities  incurred  during  the 
time    he    is    a    stockholder.      There    is    no 
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merit  In  the  claim  that  it  was  thus  re- 
pealed by  the  constitution  because  repug- 
nant thereto. — Gardiner  v.  Royer,  167  Cal. 
238,  139  Pac.  75. 

10.  Agreement  not  to  plead  statute  of 
limitations— Enforced  In  Wells  F.  &  Co.  v. 
Enright,  127  Cal.  669,  674,  49  L.  R.  A.  674, 
60  Pac.  439.  See  Smith  v.  Lawrence,  38  Cal. 
24,  99  Am.  Dec.  344;  Wood  v.  Ooodfellow, 
43  Cal.  185. 


11.  Same— Held  Invalid  for  want  of  con- 
sideration.— Hau.  Kellogg  v.  Dickinson, 
147  Mass.  432,  1  L.  R.  A.  346,  18  N.  E.  228. 
N.  Y.  Shapley  ▼.  Abbott,  41  N.  Y.  443,  447, 
1  Am.  Rep.  548.  Fed.  Andreae  v.  Red  field, 
98  U.  S.  225,  25  L.  ed.  158. 

12.  Attorney's  fee  Action  to  recover— 
Limitation  commence*  to  ran  when  serv- 
ices completed,  not  when  attorney  engaged. 
— See  par.  26,  this  note. 

13.  Complaint — What  must  show, — as  to, 

see  par.  60,  this  note. 

14.  Computing  time— Under  statute  of 
limitation  first  day  is  to  be  excluded  and 
last  day  Included. — Misch  v.  Mayhew,  51 
Cal.  514;  Dingley  v.  McDonald,  124  Cal.  90, 
94,  95,  56  Pac.  790.  See  Conn.  Weeks  v. 
Hull,  19  Conn.  876,  379,  50  Am.  Dec.  249. 
Mass.  Bemis  v.  Leonard,  118  Mass.  502,  19 
Am.  Rep.  470.  If.  Y.  Cornell  v.  Moulton,  3 
Den.   12. 

See,  ante,  5  12  and  note. 

15.  Corporation*— Stockholder's  liability— 
"A  liability  created  by  law."- Within  mean- 
ing of  this  section. — Green  ▼.  Beckman,  59 
Cal.  545;  Moore  v.  Boyd,  74  Cal.  167,  171,  15 
Pac.  670;  HuntV.  Ward,  99  Cal.  612,  37  Am. 
St.  Rep.  87,  34  Pac.  335.  See  Corning  v. 
McCullough,  1  N.  Y.  47,  55;  Seymour  ▼. 
Sturgess,   26   N.   Y.  134. 

An  to  stockholder's  personal  liability,  see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  9  309  and  note. 

As  to  limitation  of  stockholder's  liability 
to  creditors  of  corporation, — see,  ante,  5  338, 
subd.  1  and  note. 


worth,  171  Cal.  500.  153  Pac.  939  and  Cham- 
bers v.  Farnham,  182  Cal.  191,  187  Pac  732. 

18.  The  liability  of  a  stockholder  of  a 
corporation  created  by  section  3  of  article 
XII  of  the  constitution  and  section  822  of 
the  Civil  Code  for  such  proportion  of  all  its 
debts  and  liabilities  contracted  or  incurred 
during  the  time  he  was  a  stockholder  as  the 
amount  of  stock  or  shares  owned  by  him 
bears  to  the  whole  of  the  subscribed  capital 
stock  or  shares  of  the  association  or  corpo- 
ration, is  a  liability  created  by  law  within 
the  meaning  of  above  section,  and  an  action 
upon  this  primary  and  Independent  liabil- 
ity must  be  brought  within  three  years 
after  the  liability  was  created. — Chambers 
y.  Farnham,  182  Cal.  191,  187  Pac.  732. 


16.  "We  do  not  see  how  this  plain,  clear 
language  of  section  can  be  explained  away 
by  any  rule  or  any  number  of  rules  of  con- 
struction. There  is  no  room  for  play  of 
Interpretation  when  language  under  review 
leaves  no  doubt  as  to  meaning  of  those 
who  used  it." — Hunt  v.  Ward,  99  Cal.  612, 
37  Am.  St.  Rep.  87,  84  Pac.  336. 

17.  An  action  against  stockholders  of  a 
corporation  by  creditors  of  the  corporation 
to  enforce  the  debts  of  the  corporation,  is 
an  action  on  a  liability  created  by  statute, 
within  the  provisions  of  subdivision  1  of 
section  338,  ante,  and  is  barred  in  three 
years.  The  words  in  the  above  section  re- 
ferring to  the  time  "when  the  liability  was  * 
created,"  apply  to  the  time  when  the  cor- 
poration made  the  contract  out  of  which 
the  liability  arises,  and  not  to  the  time  of 
any  breach  of  the  contract  by  the  corpo- 
ration.— Pidgeon  v.  Sand  Diego  Consol. 
Brewing  Co..  —  Cal.  App.  — ,  190  Pac.  1048. 
following  Coulter  Dry  Goods  Co.   v.   Went- 
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19.  Same— Same— As  to  manner  of  creat- 
llablllty. — The    liability    is    created    by 

the  consummation  of  the  contract,  act.  or 
omission  by  which  the  liability  is  incurred, 
regardless  of  its  character. — Chambers  v. 
Farnham,  182  Cal.  191,  187  Pac.  732. 

20.  "There  is  a  clear  and  wide  distinction 
between  the  creation  of  a  liability  and  the 
accruing  of  a  cause  of  action  thereon;  and 
the  above  section*  ex  industria,  emphasizes 
that  distinction.  A  liability  may  be  abso- 
lute or  contingent;  it  may  be  unconditional 
or  limited;  it  may  be  presently  enforce- 
able by  action,  or  there  may  be  time  given 
for  its  performance;  but  whatever  its  char- 
acter, it  is  created  by  the  consummation  of 
the  contract,  act,  or  omission  by  which  the 
liability  is  *  incurred." — Hunt  v.  Ward,  99 
Cal.  612,  615,  87  Am.  St.  Hep.  87,  34  Pac.  835, 
approved  and  followed  in  Gardiner  v.  Royer, 
167  Cal.  238,  240,  189  Pac.  75. 

21.  Sane— Sane— As  to  nature  of  obli- 
gation.— A  principal  debtor  and  not  surety. 
— Mokelumne  Hill  Canal  &  Mln.  Co.  v.  Wood- 
bury, 14  Cal.  265;  Davidson  v.  Rankin,  34 
Cal.  503,  505;  Toung  v.  Rosen baum.  39  Cal. 
646,  654;  Neilson  v.  Crawford,  52  Cal.  248; 
Sonoma  Valley  Bank  v.  Hill,  59  Cal.  107  J 
Morrow  v.  Superior  Court,  64  Cal.  383,  1 
Pac.  354;  Hyman  v.  Coleman,  82  Cal.  650, 
653,  16  Am.  St.  Rep.  178,  23  Pac.  62. 


XL  Same — Same — As  to  when  limitation 
begins  to  run. — The  statute  begins  to  run 
against  the  stockholder's  liability  as  soon 
as  the  debt  is  contracted  and  the  giving  of  a 
note  as  an  evidence  of  the  debt  at  a  later 
date  by  the  corporation  does  not  operate 
to  extend  the  time  within  which  an  action 
may  be  brought  against  the  stockholder. — 
O'Neill  v.  Quarnstrom,  6  Cal.  App.  469, 
472,  92  Pac.  391. 

See  pars.  52,  53,  this  note. 

23.  An  action  by  a  depositor  in  a  bank 
against  a  stockholder  is  barred  if  not 
brought  within  three  years  after  the  date 
the  deposit  was  made. — Gardiner  ▼.  Royer, 
167  Cal.   238,  139  Pac.  75. 

As  to  action  to  recover  deposit*  see  para. 

29-31,  this  note. 

24.  The  statute  of  limitations  begins  to 
run    against    actions    to    enforce    the    "Ha* 
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bility  created  by  law"  of  stockholders  of 
corporations  from  the  time  of  the  creation 
of  the  liability,  not  from  the  discovery  of 
the  facts  creating  such  liability. — Johnson 
v.  Kinkel,  29  Cal.  App.  78,  154  Pac.  487. 

as.  Same— Same— Action  to  enforce  per- 
sonal liability  of  stockholders  for  debts  of 
corporation  is  on  an  obligation  arising:  upon 
contract. — Dennis  v.  Superior  Court,  91  Cal. 
548,  27  Pac.  1031  (within  the  meaning:  of 
section  112,  ante);  Kennedy  v.  California 
Sav.  Bank,  97  Cal.  93,  95,  97,  81  Pac.  846 
(within  the  meaning:  of  section  537,  post); 
London  &  S.  F.  Bank  v.  Parrott,  125  Cal. 
472,  488,   58  Pac.  164. 

26.  Same— Same— Same  —  Action  by  at- 
torney to  recover  fee*  for  services  ren- 
dered in  defending:,  under  employment,  cor- 
poration in  suit  brought  against  it,  statute 
does  not  commence  to  run  against  action  to 
enforce  personal  liability  of  stockholder 
until  rendition  of  services,  and  not  from 
time  of  employment. — Johnson  v.  Bank  of 
Lake,  125  Cal.  6,  8,  57  Pac.  664.  See  State 
v.  McCauley,  15  Cal.  429;  McBean  v.  City  of 
Fresno,  112  Cal.  159,  53  Am.  St.  Rep.  191, 
44  Pac.  358. 

27.  Same^Same— Same— Action  on  note 
of  corporation  is  separate  and  distinct  cause 
from  liability  of  corporation;  it  is  inde- 
pendent liability  depending  upon  original 
liability  and  not  upon  note. — Hunt  v.  Ward, 
99  Cal.  612,  87  Am.  St  Rep.  87,  34  Pac.  835; 
Bank  of  San  Luis  Obispo  v.  Pacific  Coast 
S.  S.  Co.,  103  Cal.  694,  37  Pac.  499;  Winona 
Wagon  Co.  v.  Bull,  108  Cal.  1,  5,  40  Pac. 
1077. 

28.  Same— Same— Same  —  Action  to  com* 
pel  stockholder  to  pay  par  value  of  stock 
—Not  governed  by  section. — A  suit  in 
equity  by  creditors  of  a  corporation  to 
compel  the  stockholders  to  pay  the  par 
value  of  the  shares  of  stock  owned  by 
them,  Is  not  a  suit  upon  an  obligation  pre- 
scribed by  law,  within  the  meaning  of  the 
above  section,  and  the  limitation  prescribed 
in  the  section  does  not  apply. — Sherman  v. 
S.  K.  D.  Oil  Co.,  185  Cal.  799,  197  Pac  799, 
804. 

29.  Same  game  —  Same  —  Action  to  re- 
cover deposit. — Action  against  stockholder 
to  recover  deposit  with  bank,  or  other 
money  received  by  corporation,  commenced 
more  than  two  years  and  less  than  three 
years  after  date  of  deposit  or  receipt  of 
the  money,  is  commenced  within  time  un- 
der above  section. — Green  v.  Beckman,  59 
Cal.  545;  Nellls  v.  Pacific  Bank,  126  Cal.  166, 
59   Pac.  830. 

See  par.  23,  this  note. 

30.  "Since  relation  of  debtor  and  credi- 
tor existed  between  bank  and  its  depositors, 
it  follows  that  debt  was  created  and  lia- 
bility incurred  at  time  of  acceptance  of 
each  deposit.  At  expiration  of  three  years 
right  to  enforce  stockholder's  liability  was 
at  an  end." — Wells  v.  Black,  117  Cat  157, 
163,  59  Am.  St.  Rep.  152,  37  L.  R.  A.  619, 
4%  Pac.   1090.     See  Hunt  v.  Ward,   99   Cal. 


612,  37  Am.  St  Rep.  87,  34  Pac.  335;  Bank  of 
San  JjuIb  Obispo  v.  Pacific  Coast  S.  S.  Co., 
103  Cal.  594,  37  Pac.  499;  Nellis  v.  Pacific 
Bank,  127  Cal.  166,  59  Pac.  830. 

31.  "Whatever  divergence  of  views  may 
be  found  in  earlier  adjudications,  the  cases 
above  cited  contain  last  expressions  of  court 
upon  question." — Wells  v.  Black,  117  Cal. 
157,  163,  59  Am.  St.  Rep.  87,  34  Pac.  335. 

32.  Same— Same— Same— Bar  may  inter- 
vene before  accrual  of  canse  of  action. — The 

above  section  has  received  frequent  consid- 
eration by  the  supreme  court  in  cases  which 
have  made  familiar  the  clear  distinction  be- 
tween the  accrual  of  a  cause  of  action  on 
an  existing  obligation  of  the  corporation 
and  the  Incurring  of  the  liability  of  the 
obligation  by  the  corporation,  from  which 
latter  point  the  time  begins  to  run  in 
favor  of  the  stockholder  on  his  collateral 
statutory  liability.  Under  these  cases  the 
bar  of  the  statute  may  be  raised  in  favor 
of  the  stockholder  before  suit  can  be 
brought  on  an  original  contract  of  the  cor- 
poration, which  does  not  mature  or  is  not 
broken  by  the  corporation  until  more  than 
three  years  after  its  date  when  the  obliga- 
tion is  incurred. — Kempton  v.  Floribel  Land 
&  Imp.  Co.,  —  Cal.  App.  — ,  189  Pac.  478, 
following  Chambers  v.  Farnham,  182  Cal. 
191,  187  Pac.  732. 

Am  to  bar  against  action  to  enforce  stock- 
holder's liability  to  creditor*  see,  ante,  I  338, 
subdivision  1,  and  note. 

88.  Same— Same— Same— Breach  by  cor- 
poration of  covenant  of  lease— Limitation 
of  action  ag-alnst  stockholders. — The  liabil- 
ity of  a  corporation  for  damages  for  breach 
of  a  covenant  contained  in  a  contract  of 
lease,  being  a  liability  created  'by  contract, 
Is  contracted  or  incurred  at  the  time  of  the 
execution  qf  the  contract,  regardless  of 
the  time  of  the  breach,  and  an  action 
against  the  stockholders  on  their  statutory 
liability  is  barred  by  the  provisions  of  above 
section,  where  not  commenced  within  three 
years  after  the  execution  of  the  lease. — 
Chambers  v.  Farnham,  182  Cal.  191,  187  Pac. 
732. 

34.  The  liability  of  stockholders  of  a 
corporation  for  damages  for  a  breach  by  the 
corporation  of  the  terms  of  a  lease  of  land 
for  the  purpose  of  exploring  for  and  devel- 
oping oil  thereon  is  not  created  at  the  time 
of  the  execution  of  the  lease,  but  at  the 
time  of  the  breach. — Johnson  v.  Kinkel,  29 
Cal.  App.  78,  154  Pac.  487. 

85.  Same — Same  game— Death  of  stock- 
holder—Section 353,  ante,  has  no  applica- 
tion.— An  action  on  a  stockholder's  liability 
is  barred  in  three  years  and  section  353 
does  not  apply  in  case  of  death. — Damiano 
v.  Bunting,   40   Cal.  App.   666,   181   Pac.   232. 

86.  Same— Same— Same— Debts  of  an  in- 
solvent bank  of  another  state. — A  resident 
of  the  state  of  California  for  more  than  ten 
years  can  not  be  subjected  to  any  special 
law  or  judicial  ruling  of  the  state  of  Colo- 
rado  prescribing   the   form   of   action   upon 
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hia  statutory  liability  for  the  debts  of  the       might    be    excusable,    although    it    nowhere 


corporation  of  which  he  is  a  stockholder. 
In  an  action  authorized  by  a  court  of  equity 
of  the  latter  state  to  subject  such  a  stock- 
holder residing  in  California  to  a  pro  rata 
liability  ascertained  in  that  court,  the  lex 
fori  must  prevail;  and  if  such  action  be 
brought  more  than  three  years  after  the 
filing  of  the  suit  to  determine  the  corpo- 
ration's liability,  and  ascertain  such  pro 
rata  liability,  it  will  be  barred  under  the 
provisions  of  this  subdivision,  and  of  sec- 
tion 338,  ante. — Miller  v.  Lane,  160  Cal.  92, 
116  Pac.  68. 


87.  Same— Same— Same  —  Same  —  An  ac- 
tion by  a  special  receiver  off  a  Colorado 
court,  appointed  for*  that  purpose  on  the 
twenty-eighth  day  of  May,  1907,  under  a 
decree  in  equity  fixing  the  liabilities  of  an 
Insolvent  bank,  ascertaining*  the  number 
of  shares  of  stock  owned  by  the  respective 
shareholders,  and  the  pro  rata  liability  of 
the  latter,  brought  against  a  shareholder 
residing  in  California  on  the  twenty-first 
day  of  October,  1908,  is  barred  under  the 
provisions  of  this  and  section  338,  ante. — 
Miller  v.  Lane,  160  Cal.  92,  116  Pac.  58. 

38.  The  liability  of  a  stockholder  for  the 
debts  of  the  corporation  is,  under  the  stat- 
ute of  the  state  of  Colorado,  a  secondary 
one.  Nevertheless  it  is  a  statutory  obliga- 
tion which  can  not  be  postponed  against 
the  will  of  the  stockholder,  even  by  the  cor- 
poration itself. — Miller  v.  Lane,  160  Cal.  92, 
116  Pac.  58. 

39.  An  action  against  a  California  stock- 
holder of  a  Colorado  bank,  which  has  be- 
come insolvent,  whose  charter  has  expired 
by  limitation,  and  whose  affairs  have  been 
wound  up  in 'accordance  with  the  laws  of  the 
state  of  its  location,  as  interpreted  by  the 
court  of  last  resort  of  that  sta,te,  brought 
in  the  California  court  under  the  author- 
ity of  a  decree  of  the  court  of  the  sister 
state,  by  a  special  receiver  appointed  for 
that  purpose  by  that  court,  is  barred  be- 
cause not  brought  within  three  years  after 
the  creation  of  the  liability. — Miller  v. 
Lane,  160  Cal.  94,  116  Pac.  58. 

40.  Same — Same— Same  —  Same  —  When 
cause  of  action  arose. — Cause  of  action 
arose  "at  least"  when  creditor's  suit  in 
equity  was  brought  to  ascertain  the  amount 
of  the  bank's  liabilities,  to  obtain  judg- 
ment therefor,  to  ascertain  the  number  of 
shares  held  by  each  stockholder,  and  the 
pro  rata  of  the  gross  indebtedness  for 
which  each  stockholder  was  liable;  and  an 
action  commenced  more  than  three  years 
thereafter  upon  such  ascertained  liability, 
under  authority  of  the  decree  thereon  ren- 
dered, is  barred  under  the  limitations  pre- 
scribed by  this,  and  section  338  C.  C.  P. — 
Miller  v.  Lane,  160  Cal.  94,  116  Pac.  58. 

As  to  time  off  accrual  off  action*  see,  ante, 
S  312  and  note. 

41 .  Same— Same— Same  —  Same  —  Edito- 
rial note.— If  this  were  a  case  under  the 
California  statute  the  decision  of  the  court 


in  the  opinion  is  found  to  refer  even  re- 
motely to  the  only  real  ground  for  the  con- 
clusion reached  that  can  possibly  sustain  it. 
Under  the  decision  of  Hunt  v.  Ward,  99  Cal. 
612,  37  Am.  St.  Rep.  87,  34  Pac.  335,  and  sub- 
sequent cases,  including  the  most  recent  one 
of  First  National  Bank  v.  Consolidated 
Lumber  Co.,  16  Cal.  App.  268,  116  Pac.  680 
(see  pars.  48-46,  this  note),  the  California 
courts  hold  that  the  creation  of  the  liabil- 
ity starts  the  statute  running  against  the 
creditors  of  an  insolvent  bank,  and  they 
have,  in  the  cases  cited  and  many  others, 
construed  the  liability  referred  to,  to  be 
the  original  liability—the  liability  of  the 
bank.  In  some  of  the  decisions,  indeed,  the 
court  seemed  to  have  in  mind,  not  the  date 
of  creation  of  the  original  liability,  but  the 
date  of  its  maturity,  the  date  of  insolvency 
of  the  bank,  the  date  It  failed  to  meet  its 
obligation,  holding  that  the  statute  com- 
menced to  run  against  the  stockholder  when 
it  commenced  to  run  against  the  bank  (Da- 
vidson v.  Rankin,  34  Cal.  503;  Mitchell  v. 
Beckman,  64  CaL  117,  28  Pac.  110).  But  the 
court  does  not  place  its  decision  upon  this 
ground.  Indeed,  the  closest  study  of  the 
opinion  leaves  this  very  Important  point, 
not  merely  undetermined,  but  decidedly 
doubtful.  Much  is  said  of  the  character  of 
the  stockholders'  indebtedness,  whether  it 
Is  corporate  assets,  as  unpaid  subscriptions, 
or  a  separate  fund.  But  this  is  unimpor- 
tant except  in  determining  when  the  right 
of  action  accrued,  and  the  accrual  of  the 
right  of  action  is  immaterial  under  the  con- 
struction given  by  the  California  courts  to 
section  359,  ante,  which  alone  governs,  if 
the  conclusion  of  the  court  shall  stand. 
For  it  can  not  stand  unless  it  is  a  liability 
created  by  law,  and  not  a  liability  fixed 
and  determined  by  a  decree  of  the  court  of 
a  sister  state,  a  secondary  liability,  which 
has  no  existence  at  all  unless  so  fixed  and 
determined. 

42.  In  so  far  as  the  question  of  the  law 
of  the  place  and  of  the  forum  is  concerned, 
the  procedure  and  the  statute  of  limitations 
must  unquestionably  be  determined  by  the 
law  of  the  forum;  but  it  is  a  grave  ques- 
tion whether  the  court  has  not  gone  be- 
yond this  principle,  and  measured  and  de- 
fined the  liability  itself  by  the  California 
statutes. 

43.  Same  —  Same  —  Same  —  Guaranty  off 
ffnrure  payment  off  note— Statute  off  limita- 
tions.— Where  a  corporation  guaranteed  the 
payment  of  a  note  payable  thereto,  at  ma- 
turity, in  consideration  of  the  purchase 
thereof  by  the  plaintiff  bank,  the  liability 
of  its  stockholders  on  the  contract  of  guar- 
anty was  created  at  the  date  of  the  guar, 
anty,  and  not  at  the  maturity  of  the  note, 
and  was  barred  within  three  years  from  the 
date  of  such  contract  of  guaranty. — First 
Nat.  Bank  v.  Consolidated  Lumber  Co.,  16 
Cal.  App.  267,  116  Pac.  680. 

44.  Although  the  liability  incurred  by 
the  corporation  is  not  enforceable  until  t^e 


523 


Tit.  II,  Cn.  IV.] 


LIMITATION  OF  ACTION  AGAINST. 


|359 


maturity   of   the   note   and    default   by   the      Ooodall  v.  Jack,   127  Cal.  258,   59  Pac.   575; 
makers  thereof,  yet  its  liability  was  created      Ryland    v.    Commercial    &    Sav.    Bank,    127 


by  the  guaranty,  and  not  by  the  time  of  en- 
forceability.— First  Nat.  Bank  v.  Consoli- 
dated Lumber  Co.,  16  Cal.  App.  267,  116  Pac. 
680. 

45.  Liability  does  not  depend  for  Its 
existence  upon  the  fact  that  it  is  immedi- 

'  ately  enforceable,  but  may  exist  without  the 
right  of  immediate  enforcement. — First  Nat. 
Bank  v.  Consolidated  Lumber  Co.,  16  Cal. 
App.  267,  116  Pac.  680. 

46.  Under  the  terms  of  the  contract  of 
guaranty,  the  liability  of  the  corporation 
was  absolute,  although  the  right  of  the 
plaintiff  to  enforce  such  liability  was  de- 
pendent upon  the  happening  of  a  contin- 
gent event,  namely,  the  default  of  the 
makers  at  maturity.  But  such  contingent 
event  can  hot  make  the  liability  contin- 
gent. There  is  a  marked  distinction  be- 
tween a  contingent  liability,  and  the  right 
dependent  upon  the  happening  of  an  event 
to  enforce  an  existing  liability. — First  Nat 
Bank  v.  Consolidated  Lumber  Co.,  16  Cal. 
App.  267,  116  Pac.  680. 

47.  Same  —  Same  —  Same  —  -  Jadgmest 
aa*alast  corporation.  In  case  of,  stockhold- 
er's liability  accrues  when  debt  or  obliga- 
tion was  contracted  and  not  from  date  on 
which  Judgment  was  recovered,  and  from 
former  date  statute  of  limitations  runs 
against  action  to  enforce  that  liability.— 
See  Mokelumne  Hill  Canal  A  Min.  Co.  v. 
Woodbury,  14  Cal.  265;  Davidson  v.  Rankin, 
34  Cal.  503,  505;  Larrabee  v.  Baldwin,  85 
Cal.  155,  168;  Young  v.  Rosenbaum,  39  Cal. 
646;  Stilphen  v.  Ware,  45  Cal.  110;  Hyman  v. 
Coleman,  82  Cal.  650,  653,  16  Am.  St.  Rep. 
178,  28  Pac.  62. 

48.  The  rendition  of  a  judgment  against 
the  corporation  does  not  create  a  new  lia- 
bility or  extend  the  time  prescribed  by  the 
statute  for  bringing  suit  against  the  stock- 
holders.— Chambers  v.  Farnham,  182  Cal. 
191,  187  Pac.  732,  following  doctrine  In  Lar- 
rabee v.  Baldwin,  35  Cal.  155;  Stilphen  v. 
Ware,  45  Cal.  110;  Hyman  v.  Coleman,  82 
Cal.  650,  16  Am.  St  Rep.  178,  23  Pac.  62. 


49.  Same— Same— Same  —  Limitation  of 
action. — An  action  to  enforce  personal  lia- 
bility of  stockholder  for  debts  of  corpora- 
tion must  be  commenced  within  three  years 
from  date  on  which  debt  is  created, 
whether  cause  of  action  has  matured  or 
not — See  Green  v.  Beckman,  69  Cal.  545; 
M'  11  v.  Beckman,  64  Cal.  117.  28  Pac. 
110  ioore  v.  Boyd,  74  Cal.  167,  171,  15  Pac. 
670;  Hyman  v.  Coleman,  82  Cal.  650,  16  Am. 
St.  Rep.  178,  23  Pac.  62;  Hunt  v.  Ward,  99 
Cal.  612,  37  Am.  St  Rep.  87,  34  Pac.  335; 
Bank  of  San  Luis  Obispo  v.  Pacific  Coast 
8.  S.  Co.,  103  Cal.  694,  596,  37  Pac.  499;  Wells 
v.  Black,  117  Cal.  157,  59  Am.  St.  Rep.  162, 
37  L.  R.  A.  619,  48  Pac.  1090;  Johnson  v. 
Bank  of  Lake,  125  Cal.  6,  8.  57  Pac.  664; 
London  A  S.  F.  Bank  v.  Parrott,  125  Cal. 
472,  488.  58  Pac.  164;  Santa  Rosa  Nat.  Bank 
v.   Barnett,    125    Cal.    407,    410,    58    Pac.    85: 


Cal.  525,  59  Pac.  989. 

50.  Same— Same— Same—  Same  —  Absence 
from  state. — Action  to  enforce  stockholder's 
liability  is  an  action  to  enforce  a  liability 
created  by  law,  and  under  this  section  the 
exception  made  by  section  351  of  the  time 
a  party  is  out  of  the  state  during  the  period 
of  the  running  of  the  statute  of  limitations 
does  not  apply  in  such  an  action. — King  v. 
Armstrong,  9  Cal.  App.  368,  371,  99  Pac. 
527. 

51.  Same— Same— Same  —  Same  —  Exten- 
sion of  time  of  payment  of  corporation's 
note  and  like  does  not  toll  statute  of  limi- 
tations in  action  to  enforce  stockholder's 
personal  liability. — Hyman  v.  Coleman,  82 
Cal.  650.  658,  16  Am.  St.  Rep.  178,  28  Pac. 
62;  Redington  v.  Corn  well,  90  Cal.  49,  63, 
27  Pac.  40;  Bank  of  San  Luis  Obispo  v. 
Pacific  Coast  S.  a  Co.,  103  Cal.  594,  596,  37 
Pac.  499;  Goodall  v.  Jack,  127  Cal.  258,  260, 
59  Pac.  575.  See  Parrott  v.  Colby,  71  N.  Y. 
597,  affirming  6  Hun  (N.  Y.)  55;  Jagger 
Iron  Co.  v.  Walker,  76  N.  Y.  521. 

52.  Same— Same— Same — Same— "His  re- 
sponsibility commences  with  that  of  corpo- 
ration, and  continues  during  the  existence 
of  Indebtedness." — Mokelumne  'Hill  C.  & 
Min.  Co.  v.  Woodbury,  14  Cal.  265,  quoted 
with  approval  In  Davidson  v.  Rankin,  34 
Cal.   503,   605. 

See  pars.  22-24,  this  section. 

58.  This  is  true  in.  restricted  sense  only. 
The  liability  accrues  and  statute  commences 
to  run  when  debt  or  obligation  is  con- 
tracted, and  action  against  stockholder 
may  be  barred,  although  one  still  exists 
against  corporation. — See  pars.  21,  22,  this 
note. 

64.  Same— 'Same— Same— -Same  —  Suspen- 
sion of  remedy  anralnst  corporation  does  not 
stop  running  of  statute  against  action  to 
enforce  personal  responsibility  of  stock- 
holders.— Young  v.  Rosenbaum,  39  Cal.  646; 
Hyman  v.  Coleman,  82  Cal.  650,  653,  16  Am. 
St.  Rep.  178,  28  Pac.  62. 

65.  Same— Same— Same— On  bonds  Issued 
an  security. — Where  a  corporation  author- 
ized to  create  a  bonded  indebtedness  is- 
sued bonds  by  pledging  them  as  security, 
their  liability  on  such  bonds  arose  at  the 
time  of  the  pledge,  and  an  action  com- 
menced more  than  three  years  thereafter  is 
barred  by  the  above  section. — Smith  v.  Pills- 
bury,  39  Cal.  App.  240,  178  Pac.  719. 

66.  Same — Same — Same — Overdrafts  cre- 
ate primary  liability  as  they  occur,  and 
statute  runs  in  favor  of  stockholder  from 
that  date. — Santa  Rosa  Nat  Bank  v.  Bar- 
nett,-125  Cal.  407,  410,  58  Pac.  86.  See  Pauly 
v.  Pauly,  107  Cal.  8,  48  Am.  St  Rep.  98,  40 
Pac.  29. 

67.  Same  —  Same  — -  Same  —  Promissory 
note. — Giving  of  a  note  or  renewal  note 
will  not  toll  the  statute  as  to  personal  lia- 
bility of  stockholders. — See  pars.  52,  53, 
this  note. 


623 


•  360 


ACKNOWLEDGMENT  AND  NEW  PROMISE. 


IPt.  II, 


58.  In  case  of  promissory  note  given  by 
corporation,  liability  of  stockholders  there- 
on is  created,  within  meaning  of  this 
section  at  least  as  early  as  date  of  note, 
and  statute  begins  to  run  In  favor  of  stock- 
holder from  date  of  its  execution  and  not 
from  its  maturity. — Hunt  v.  Ward,  99  Cal. 
612,  37  Am.  St.  Rep.  87,  34  Pac.  335;  Bank  of 
San  Luis  Obispo  v.  Pacific  Coast  S.  S.  Co., 
103  Cal.  594,  596,  87  Pac.  499. 

SO.  Same— Same  —  Same  —  Same  —  Pay- 
meat  of  note  by  sureties  of  corporation 
creates  new  and  independent  liability  on 
part  of  stockholders  for  debt  thus  paid, 
which  liability  accrues  on  date  on  which 
note  is  paid  by  sureties  and  is  barred  4n 
three  years  thereafter. — Ryland  v.  Commer- 
cial &  Sav.  Bank,  127  Cal.  525,  527,  59  Pao. 
989. 


60.  Same— Same— Pleading;— Complaint— 
What  must  ■how. — A  complaint  must  allege 
when  the  debt  or  liability  was  created  or 
incurred  for  which  action  is  brought,  and 
must  also  show  that  it  occurred  while  de- 
fendant was  stockholder;  otherwise  it  will 
not  state  cause  of  action. — Winona  Wagon 
Co.  v.  Bull,  108  Cal.  1,  5,  40  Pac.  1077.  See 
Hunt  v.  Ward,  99  Cal.  612,  37  Am.  St.  Rep. 
87,  34  Pac.  335;  Case  Plow  Works  v.  Mont- 
gomery, 115  Cal.  380,  47  Pac.  108. 

61.  Deposit— A ctloa  to  reeover— Limita- 
tion of  action  against  stockholder  of  bank 


to  recover  deposit  commences  to  run  on 
day  it  is  made. — See  pars.  29-81,  this  note. 

62.  Discovery  of  facts— Means  of  knowl- 
edge existing  and  circumstances  suQh  as 
to  put  party  on  inquiry*  be  is  held  to  have 
knowledge. — See  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  8  19  and  note. 

63.  Judgment  against  corporation  —  Not 
new   cause   of   action    against    stockholder) 

his  liability  accrues  and  statute  commences 
to  run  when  obligation  is  contracted  by 
corporation. — See  pars.  47,  48,  this  note. 

64.  Overdrafts  —  Primary      liability       of 

stockholder  for;  statute  commences  to  run 
against  action  to  recover  from  stockholder 
on  date  of  such  overdraft,  and  each  over- 
draft stands  on  its  own  basis. — See  par.  66, 
this  note. 

65.  Promissory  note— Giving  .by  corpora- 
tion—Does  not  suspend  running  of  statute 

as  against  stockholder. — See  pars.  23,  27, 
57,  58,  this  note.  * 

66.  Payment  of  by  surety— Limitation  of 
action  against  stockholders  for  reimburse- 
ment commences  to  run  on  date  of  payment. 
— See  par.  69,  this  note. 

» 

67.  Subsequent  giving  of  note— Does  not 
suspend  statute. — The  subsequent  giving  of 
note  by  corporation  does  not  suspend  stat- 
ute as  to  stockholder. — See  pars.  67,  68,  this 
note. 


§  360.  ACKNOWLEDGMENT  OR  NEW  PROMISE  MUST  BE  IN  WRIT- 
ING. No  acknowledgment  or  promise  is  sufficient  evidence  of  a  new  or  con- 
tinuing contract,  by  which  to  take  the  case  out  of  the  operation  of  this  title, 
unless  the  same  is  contained  in  some  writing,  signed  by  the  party  to  be  charged 
thereby.  History:     Enacted  March  11,  1872. 


ACKNOWLEDGMENT  OB  NEW  PROMISE 
—REMOVES   BAR   OP   STATUTE- 
MUST  BE  IN  WRITING. 

1,2.  Acknowledgment,  etc.  —  Must  be  in 
writing. 

3-  5.  Same  —  Administrator    or    executor 
can  not  make. 

6.  Same  —  After  statute  has  run  —  In 

general. 

7.  Same  —  Same  —  Effect  on  mortgage 

securing  debt. 

8.  Same — Same — Of  mortgage  —  After 

note  barred. 

9.  Same  —  Character   of    acknowledg- 

ment. 

10, 11.  Same — Distinction  where  before  and 
after  bar. 

12, 13.  Same — Express  or  implied. 

14, 15.  Same — Form  and  sufficiency  of. 

16.  Same  —  Same  —  Acknowledgment  in 

petition  to  mortgage  —  Not  suffi- 
cient. 

17.  Same — Same — Acknowledgment  must 

be  direct,  distinct,  unqualified  and 
unconditional. 


18, 19. 
20. 
21. 

22-  26. 

27. 
28-  30. 

31. 

32. 
33-  35. 

36. 

37, 38. 

39-  41. 

42. 


Same — Same — Acknowledgment  need 
not  be  in  express  words. 

Same — Same— Same— An  arbitration 
agreement. 

Same — Same — Effect  of  a  proper  ac- 
knowledgment—  Made  before  the 
statute  has  run. 

Same  —  Same  —  Letter  signed  by 
debtor. 

Same — Same — Memorandum  on  bond. 

Same  —  Same  —  Promissory  note  by 
executrix. 

Same  —  Same  —  Release  from  mort- 
gage of  part  of  mortgaged  prem- 
ises. 

Same — Same — Request  not  to  sue. 

Same — Same — Time  of  acknowledg- 
ment. 

Same — Maker  of  promissory  note — 
Promise  to  pay — Does  not  affect 
right  of  collateral  parties. 

Same — Must  be  made  by  debtor. 

Same — Must  be  made  to  creditor. 

Same  —  Same  —  Acknowledgment 
made  to  administrator. 
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43. 

44-47. 

48. 

49, 50. 
61. 

52-  56. 
57-  60. 
61-  65. 
66,67. 

68. 
69-  72. 

73. 
74. 

75. 

76-  78. 
79,  80. 

81. 

82. 
83. 
84. 
85. 

86, 87. 

88. 

89-  91. 
92. 

93. 
94,95. 
96,97. 

98. 

99. 

100, 101. 
102. 

103- 105. 

106-109. 


Same — Same — Indorsee  of  note. 

Same  —  Same  —  May  be  made  to 
stranger. 

Same — Same  —  Same  —  Attorney  of 
creditor. 

Same — New  contract — Consideration. 

Same — Oral  agreement  —  Not  suffi- 
cient. 

Same — Signed  by  debtor — Necessary 
to  revive  debt. 

Same  —  Same  —  Subscription  by 
debtor  is  not  necessary. 

Same  —  Sufficiency  of  writing  —  In 
general. 

Same — Same  —  Written  acknowledg- 
ment of  debt  and  extension  of 
time  by  attorney-in-fact. 

Same — Same — Written  contract. 

Same  —  Same  —  Same  —  An  express 
promise  is  not  necessary. 

Same — Same  —  Same  —  Suggesting 

new    mode    of    payment— As    in 

work. 
Same — Same — Same  —  Same  —  Not 

merely  an  inquiry  whether  creditor 

would  take  work. 

Same  —  Same  —  Time  when  made — 
Need  not  appear  from  writing. 

Action — On  what  to  be  brought  and 
when. 

Agreement  to  waive  statute  of  limi- 
tations— Enforced. 

Agreement  not  to  sue — As  sufficient 

consideration. 
Same — Before  statute  has  run. 
Same — Same — Effect  on  mortgage. 
Arbitration  agreement — Recitals  in. 

Same — Report  of  court  of  arbitra- 
tion binds  corporation. 

Construction — Purpose  of  section. 

Continuing  contract  —  Extension  of 

mortgage. 
Same — Same — Acknowledgment. 

Corporation  indebtedness — Authority 
of  president  to  remove  bar  of 
statute. 

Filing  of  complaint  to  redeem  from 
mortgage  barred. 

Joint  obligors — Acknowledgment  by 
one. 

Mortgage  securing  note — Barred  by 
statute. 

Oral  statement  of  account — Not  suffi- 
cient to  take  items  out  of  statute. 

Payment  of  part  of  debt — In  gen- 
eral. 
Same — Absence  of  writing. 

' '  Party  to  be  charged ' ' — Grantee  of 
mortgaged  premises. 

Pleading  and  proof  —  As  to  where 
obligation  is  barred. 

Same — Burden  of  proof  on  defen- 
dant. 


110.  Promise  of  marriage — Section  has  no 

application. 

111.  Report  of  arbitrators  —  Binding  on 

corporation. 

112.  Request    of    forebearance   to   sue — 

Debtor  will  be  estopped. 

113.  Same — Oral  request  —  Sufficiency  of 

raised  but  not  discussed. 

114.  Same — Same — Not  sufficient. 

115.  Several    obligors  —  Acknowledgment 

by  one — Effect  of. 

116.  Trustee — Voluntary  and  involuntary 

— Running  of  statute. 

1,  Acknowledgment,  ete.—  Most  be  in 
writina*  to  be  effective  to  take  debt  out  of 
bar  of  statute,  or  to  lift  or  remove  bar. — See 
Pena  v.  Vance,  21  Cal.  142;  Heinlin  v.  Cas- 
tro, 22  Cal.  100;  Porter  v.  Elam,  25  Cal.  292; 
Estate  of  Galvin,  51  Cal.  215;  Biddel  v. 
Brlzzolara,  56  Cal.  874;  Booth  v.  Hoskins, 
75  Cal.  271.  17  Pac.  225;  Pierce  v.  Merrill, 
128  Cal.  478,  476,  79  Am.  St.  Rep.  63,  61  Pac. 
67;  Higgins  v.  Graham,  143  Cal.  131,  133.  76 
Pac.  898. 

See  pars.  10,  11,  62-56,  61-74,  98,  this  note. 

• 

Aa  to  ■tgniaa*  by  debtor,  see  pars.  52-60, 
this  note. 

2.  Under  section  360  of  the  Code  of  Civil 
Procedure  a  writing:  signed  by  the  party  to 
be  charged,  containing:  an  acknowledgment 
of  the  existence  of  an  indebtedness,  is  suf- 
ficient to  take  the  indebtedness  out  of  the 
operation  of  the  statute  of  limitations  and 
make  it  enforceable  as  from  the  date  of  the 
acknowledgment. — In  re  Blankenship,  220 
Fed.  396. 
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S.  Same— Administrator  or  executor  ean 
not,  by  acknowledgment  or  new  promise, 
charge  estate  with  debt  barred  by  statute 
of  limitations. — N.  Y.  Clark  v.  Clark,  8  Paige 
Ch.  152,  85  Am.  Dec.  676.  Pa.  Fritz  v. 
Thomas,  1  Whart.  66,  29  Am.  Dec.  89.  Tex. 
Moore  v.  Hillebrant,  14  Tex.  812,  65  Am. 
Dec.  118.  Va.  Selg  v.  Accord,  21  Gratt.  365, 
8  Am.  Rep.  605;  Fisher  v.  Duncan,  1  Hen- 
ning  &  M.  563,  3  Am.  Dec.  605. 

See  pars.  28-30,  this  note. 

Acknowledgment  made  to  administrator 
•r  executor  sufficient,  see  par.  42,  this  note. 

4.  Compares  Shreve  v.  Joyce,  36  N.  J.  L. 
(7  Vr.)  44,  13  Am.  Rep.  417;  Briggs  v. 
Starke,  2  Mill  (S.  C.)  Ill,  12  Am.  Dec.  659. 

5.  Majority  judgment  In  case  of  Mull  v. 
Van  Trees,  50  Cal.  547,  seems  to  hold  simi- 
lar doctrine;  but  correct  legal  principles 
governing  that  case  are  thought  to  be  found 
in  dissenting  opinion  of  McKinstry,  J. 

a.  Same— After  statute  has  run— In  gen- 
eral,— If  a  new  promise  or  acknowledgment 
is  not  made  until  after  the  debt  has  become 
barred  by  the  statute  of  limitations,  the 
original  contract  is  practically  extinguished 
and  the  suit  can  only  be  maintained  upon 
the  new  express  promise  or  upon  the  new 
promise  which  the  law  implies  from  an  ac- 
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knowledgment  in  writing:. — San  ford  v.  Ber-      promise  more  comprehensive  than  that  from 


grin,  156  Cal.  43,  51,  108  Pac.  333. 

An  to  time  of  acknowledgment,  see  pars. 
83-35,  this  note. 

7.  Same— Same— Effect  on  mortffaare  se- 
curing; debt.  —  Where  a  new  promise  to 
pay  or  acknowledgment  of  a  debt  secured 
by  a  mortgage  occurs  after  the  debt  is 
barred  and  the  mortgage-lien  extinguished, 
the  new  promise  express  or  implied  becomes 
a  basis  of  the  cause  of  action  and  it  does 
not  revive  or  renew  the  mortgage-lien. — 
Sanford  v.  Bergrin,  156  Cal.  43,  52,  103  Pac. 
333. 

8.  Same  —  Same  —  Of     mortgage  —  After 

note  barred. — Where  the  grantee  of  a  mort- 
gageor  of  land,  acknowledges  in  writing* 
the  mortgage  upon  the  land,  this  has  the 
effect  to  continue  the  mortgage  in  effect 
for  purposes  of  foreclosure,  notwithstand- 
ing the  fact  that  the  note  secured  by  the 
mortgage  Is  barred  by  the  statute  of  limi- 
tations.— Catcher  v.  Barton,  —  Cal.  App.  — , 
193   Pac.    169. 

See,  also,  discussions  and  authorities  in 
note  to  S  2911,  C.  C.  Part,  Kerr's  Supple- 
ment 1921  to  Cyc.  Cal.  Codes. 

9.  Same— Character   of   acknowledgment. 

— The  acknowledgment  of  a  debt  under  this 
section  must  be  a  distinct,  unqualified,  un- 
conditional recognition  of  an  obligation  for 
which  the  person  making  such  admission  is 
liable.— Powell  v.  Retch,  166  Cal.  329,  136 
Pac.  55. 

See  par.  17,  this  note. 

10.  Same— Distinction  where  before  and 
after  bar. — There  is  distinction  to  be  ob- 
served where  acknowledgment  and  new 
promise  is  made  after  maturity  and  before 
bar  of  statute  and  where  bar  has  super- 
vened. In  former  case  action  is  upon  orig- 
inal contract,  bar  of  statute  having  been 
lifted  and  removed. — McCormick  v.  Brown, 
36  Cal.  180,  95  Am.  Dec.  170;  Chaffee  v. 
Browne,  109  Cal.  211,  41  Pac.  1028;  Southern 
Pac.  Co.  v.  Prosser,  122  Cal.  413,  417,  418, 
55  Pac.  145;  Rodgers  v.  Byers,  127  Cal.  528, 
630,  60  Pac.  42. 

11.  In  latter  case  action  is  upon  new 
promise. — Rodgers  v.  Byers,  127  Cal.  528, 
530,  60  Pac.  42;  Concannon  v.  Smith,  134  Cal. 
14.  20,  66  Pac.  40. 

See  pars.  49,  50,  this  note. 

12.  Same  — Express    or    Implied    by    law 

from  circumstances  and  surroundings. — Mc- 
Cormick v.  Brown,  36  Cal.  180,  186,  96  Am. 
Dec.  170;  Farrell  v.  Palmer,  36  Cal.  187,  192. 

13.  "There  is  that  sort  of  implied  ac- 
knowledgment that  may  be  Inferred  in  case 
of  every  offer  or  promise,  that  amount  of- 
fered to  be  paid  or  promised  to  be  paid  is 
or  will  become  due;  but  it  is  not  acknowl- 
edgment required  by  statute,  and  it  is  of 
r.o  avail  to  plaintiff,  because  no  promise 
arises  therefrom  by  implication.  It  would 
be  illogical,  to  infer  from  any  offer  or 
promise  to  pay  given  sum  of  money  upon 
the  original  contract  and  acknowledgment. 


which  acknowledgment  was  implied.  Offer 
or  promise  to  pay  certain  sum,  or  deliver 
any  article  of  value  at  specified  time,  in 
satisfaction  of  original  debt  upon  which 
statute  has  run,  can  not,  by  this  inverse 
implication,  be  construed  as  evidence  of 
promise  to  pay  whole  debt,  without  plain 
perversion  of  meaning  and  intention  of  pro- 
vision of  statute." — McCormick  v.  Brown, 
86  Cal.  180,  186,  95  Am.  Dec.  170. 

14.  Same— Form  and  annlelency  of. — The 

form  of  acknowledgment  not  material.  "The 
statute  does  not  prescribe  any  form  in 
which  acknowledgment  or  promise  shall  be 
made.  Whether  these  writings  constitute 
sufficient  'acknowledgment  or  promise*  is 
therefore  question  of  law.  The  impera- 
tive thing  is,  that  it  shall  be  'contained 
in  some  writing,  signed  by  the  party  to  be 
charged  thereby.'  The  expression  'con- 
tained in  some  writing'  clearly  indicates 
that  it  is  not  essential  that  acknowledg- 
ment or  promise  should  be  formal,  such  as 
that  'I  hereby  acknowledge,'  or  'hereby 
promise.'  It  is  sufficient  if  it  shows  that 
writer  regards  or  treats  indebtedness  as 
subsisting." — Concannon  v.  Smith,  134  Cal. 
14,  20,  66  Pac.  40. 

15.  To  revive  a  cause  of  action  •  barred 
by  the  statute  of  limitations  it  is  necessary 
that  there  must  have  been  executed  as  to 
the  debt,  obligation  or  liability  originally 
giving  rise  to  such  action,  an  instrument  In 
writing  signed  by  the  party  to  be  charged, 
and  where  there  is  no  express  promise,  such 
Instrument  must  contain  an  acknowledge- 
ment from  which  the  law  may  imply  a  prom- 
ise to  pay,  and  such  acknowledgment  must 
be  a  direct  and  unqualified  admission  of  an 
existing  debt  which  the  party  is  willing  to 
pay.  If  there  be  accompanying  circum- 
stances which  repel  the  promise  or  inten- 
tion to  pay,  if  the  expressions  be  equivocal, 
vague  and  indeterminate,  leading  to  no  cer- 
tain conclusion  but  at  best  to  probable  in- 
ferences which  may  affect  different  minds  in 
different  ways,  they  are  not  sufficient  to 
raise  the  bar  of  the  statute. — Visher  v.  Wil- 
bur, 5  Cal.  App.  562,  670.  90  Pac.  1065,  91 
Pac.  412. 

16.  Same— Same— Acknowledgment  In  pe- 
tition to  mortajave—  Not  sufficient  to  take 
the  cause  out  of  the  statute  of  limitations, 
although  a  distinct  and  unconditional  rec- 
ognition of  the  obligation  sued  on,  because 
the  writing  was  addressed  to  the  court  and 
not  to  the  creditor.— rRoper  v.  Smith,  —  Cal. 
App.  — ,  187  Pac.  454,  following  doctrine  in 
Biddel  v.  Brlzzolara,  64  Cal.  354,  30  Pac. 
609;  Visher  v.  Wilbur,  5  Cal.  App.  662,  90 
Pac.  1065,  91  Pac.  412.  See  Trousdale's  Exr. 
v.  Anderson,  72  Ky.  (9  Bush.)  276. 

17.  Same— Same— Acknowledgment  mnat 
be  direct,  distinct,  unqualified  and  uncondi- 
tional admission  of  the  debt  which  the 
par*y  j3  liable  and  willing  to  pay. — Presi- 
dent &  Board  of  Trustees  of  Cal.  College  v. 
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Stephens,   11    Cal.    App.    623,   626,    105   Pac. 
€14. 

See  par.  9,  this  note. 


18.  Same  Same  Acknowledgment  need 
not  be  1*  express  words. — "The  acknowledg- 
ment need  not  be  made  in  express  words, 
but  may  be  implied  from  any  act  or  state- 
ment which  necessarily  and  directly  admits 
or  presupposes  existence  of  debt  and  obliga- 
tion to  pay  it." — Tuggle  v.  Minor,  76  Cal. 
96,  101,  16  Pac.  181. 

See  pars.  69-72,  this  note. 

19.  "On  my  return  from  New  York  I  will 
settle  above  account  with  P.  Tuggles  per- 
sonally," held  to  be  agreement  to  pay  the 
account. — Tuggle  v.  Minor,  76  Cal.  96,  18 
Pac.  181. 

20.  Same— Same— Same  —  Am  arbitration 
agreement, — as  to,  see  par.  84,  this  note. 

21.  Same— Same— Effect  of  a  proper  ac- 
knowledgment— Made  before  the  statute  baa 

run  is  to  continue  the  original  contract  and 
any  mortgage-lien  securing  it  is  continued 
with  it. — President  &  Boafd  of  Trustees  of 
Cal.  College  v.  Stephens,  11  Cal.  App.  523, 
626,  105  Pac.  614. 


22.  Same— Same— Letter  signed  by  debt- 
or.— Lett  en  written  by  mortgageor  after 
debt  barred,  stating  his  entire  inability  to 
pay  mortgage,  and  offering  to  make  deed  of 
property,  in  liquidation  of  amount  due,  add- 
ing that  this  was  the  only  means  he  saw  of 
settling  it, — sufficiency  to  take  out  of  bar 
of  statute  raised  but  not  passed  on,  court 
holding  that  payment  of  Interest  took  debt 
out  of  bar  and  that  it  was  not  necessary  to 
pa 88  on  point. — Barron  v.  Kennedy,  17  Cal. 
574,  577. 

23.  Letters  of  liquidating  partner  ac-» 
lcnowledging  payment  of  partnership  claim, 
and  promising  to  remit,  held  to  be  sufficient 
under  this  section. — Osment  v.  McElrath,  68 
Cal.  466,  472,  9  Pac.  781.  See  Ashley  v. 
Vlscher,  24  Cal.  822,  85  Am.  Dec.  65;  Far- 
rell  v.  Palmer,  86  Cal.  187. 

24.  Letter  written  by  debtor  to  his  credi- 
tor, after  maturity  of  debt  but  before  in- 
tervening of  bar  of  statute,  referring 
specifically  to  debt,  and  offering  to  pay  in 
work,  saying  he  was  "hard  up  personally 
and  need  work  and  want  to  pay  you  be- 
sides,"— held  to  lift  bar  of  statute  and  con- 
tinue contract  and  prolong  life  of  mortgage 
by  which  said  indebtedness  was  secured. — 
Southern  Pac.  Co.  v.  Prosser,  122  Cal.  418, 
55  Pac.  145. 

25.  Letter  signed  by  debtor  asking  for 
statement  of  his  account,  sending  payments 
on  account  of  principal  and  payment  of  in- 
terest, it  appearing  there  were  no  other 
accounts  or  indebtedness,  is  sufficient  ac- 
knowledgment of  indebtedness  under  this 
section. — Concannon  v.  Smith,  184  Cal.  14, 
19,  66  Pac.  40. 

26.  A  letter  as  follows:  "In  response  to 
the  mortgage  referred  to  in  yours  of  recent 
•date,  I  see  no  necessity  of  making  a  new 


mortgage.  An  agreement  extending  the 
old  mortgage  will  have  the  same  effect, 
won't  it?  However,  if  you  must  have  a  new 
mortgage,  will  make  it.  Nothing  ever  out- 
laws with  me,"  held  a  sufficient  acknowl- 
edgment to  take  the  matter  out  of  the 
operation  of  the  statute  of  limitations. — 
Worth  v.  Worth,  155  Cal.  699,  601,  102  Pac. 
663. 

27.  Same  —  Same  —  Memorandum     upon 

bond  for  payment  of  purchase-price  of  land 
in  words:  "Received  on  foregoing  bond 
sum  of  .two  hundred  and  fifty  dollars,  four 
cows  at  five  hundred  dollars,  and  due-bill, 
payable  In  ten  days,  for  one  thousand  dol- 
lars, leaving  five  thousand  two  hundred 
dollars,  which  said  Vance,  named  in  said 
bond,  is  to  pay  interest  upon  at  rate  of 
thirty  dollars  per  month;  and  said  sum  so 
remaining  due  is  to  be  paid  by  said  Vance 
to  said  Pena  in  one  year  from  this  day," 
signed  by  plaintiff  but  not  signed  by  defend- 
ant, although  latter  acted  on  agreement 
and  paid  interest  as  therein  provided;  held 
not  to  comply  with  statute  in  not  being 
signed  by  party  to  be  charged,  and  there- 
fore did  not  prevent  running  of  statute. — 
Pena  v.  Vance,  21  Cal.  142,  148. 

28.  Same— Same— Promissory  note  by  ex- 
ecutrix of  husband's  estate  given  person- 
ally for  balance  due  upon  note  executed  by 
him,  against  which  statutory  bar  had  in- 
tervened, under  mistaken  impression  of  both 
parties  thereto  that  it  was  not  barred;  not 
enforceable. — Mull  v.  Van  Trees,  50  Cal.  547. 

See  par.  8,  this  note. 

29.  There  was  no  moral  or  other  con- 
sideration for  note.  Statute  of  limitation 
having  run  against  note  before  -husband's 
death,  it  was  duty  of  executrix  to  plead 
statute  of  limitations  against  action  to  en- 
force it. — Mull  v.  Van  Trees,  supra,  p.  548 
(dis.  op.  of  McKinstry,  J.). 

30.  The  last  section  is  thought  to  ex- 
press true  doctrine  on  well-settled  prin- 
ciples of  law. — See  Peck  v.  Botsford,  7  Conn. 
172,  18  Am.  Dec.  92;  Ludlow  v.  Van  Camp, 
7  N.  J.  (2  Halst.)113,  11  Am.  Dec.  529; 
Agnew  v.  Fetterman,  4  Pa.  St.  56,  45  Am. 
Dec.  671. 

31.  -Same— Same— Release  from  mortgage 
of  part  of  mortgaged  premises,  referring 
to  indebtedness  in  such  terms,  as  fairly  con- 
sidered, constitutes  acknowledgment  there- 
of, will  stop  running  of  statute  under  above 
section. — Chaffee  v.  Browne,  109  Cal.  211, 
218,  41  Pac.  1028. 

82.     Same— Same— Request    not    to    sue, — 

as  to,  see  pars.  112-114,  this  note. 

33.  Same— Same  —  Time  of  acknowledg- 
ment.— The  acknowledgment  may  be  made 
at  any  time  before  or  after  the  debt  is 
barred  and  the  time  merely  affects  the  foun- 
dation or  basis  of  the  action,  i.  e.,  In  the 
one  case  it  is  upon  the  original  contract 
and  In  the  other  upon  the  new  promise. — 
President  ft  Board  of  Trustees  of  Cal.  Col- 
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lege  v.  Stephens,  11  Cal.  App.  523,  626,  106 
Pac.   614. 

See  pars.  6-8,  this  note. 

34.  The  effect  of  a  written  acknowledg- 
ment of  a  debt  before  the  bar  of  the  stat- 
ute has  attached,  is  but  to  continue '  the 
liability  from  the  date  of  the  acknowledg- 
ment until  the  expiration  of  the  statutory 
time  therefrom.  —  National  Cycle  Manufgr. 
Co.  v.  San  Diego  Cycle  Co.,  9  Cal.  App.  Ill, 
113,  98  Pac.  64. 

36.  There  Is  no  just  ground  for  distinc- 
tion between  the  promise  made  before  and 
after  the  statute  has  run  so  far  as  con- 
cerns the  fact  of  making  the  promise  either 
as  to  the  character  or  nature  of  the  prom- 
ise or  the  person  to  whom  made. — President 
&  Board  of  Trustees  of  Cal.  College  v. 
Stephens,  11  Cal.  App.  523,  628,  105  Pac 
614. 

86.  Same— Maker  of  promissory  note— 
"Promise  to  pay— Does  not  affect  rln*nt  of 
collateral  parties  obligated.  —  Lowther  v. 
Chappell,  8  Ala.  853,  42  Am.  Dec.  643;  Gar- 
diner v.  Nutting,  6  Me.  (5  Greenl.)  140,  17 
Am.  Dec.  211.  See  Green  v.  Greensboro 
Female  College,  88  N.  C.  449,  35  Am.  Rep. 
579. 

S7.  Same— Must  be  made  by  debtor  per- 
sonally, in  his  individual  capacity.  —  See 
pars.  88,  61-65,  94,  95,  115,  this  note. 

88.  Thus  acknowledgment  by  absolute 
guarantor  of  debt  of  corporation,  where 
made  as  agent  of  corporation,  will  not  be 
binding  upon  him  In  his  individual  ca- 
pacity.—Pierce  v.  Merrill,  128  Cal.  473,  79 
Am.  St.  Rep.  68,  61  Pac.  67. 

88.     Same— Must    be   made    to    creditor.— 

General  rule  is  that  acknowledgment  or 
new  promise  must  be  made  to  creditor; 
made  to  a  stranger  it  is  not  sufficient. — 
Biddel  v.  Brizzolara,  56  Cal.  374,  383;  Roun- 
thwalte  v.  Rounthwalte,  6  Cal.  Unrep.  878, 
68  Pac.  804. 
Compare,  however,  pars.  44-48,  this  note. 

40.  Section  refers  to  acknowledgment  or 
promise  of  party  charged  by  original  con- 
tract, to  person  In  whose  favor  contract 
was  made.  It  does  not  refer  to  under- 
taking of  one  to  answer  debt  or  default  of 
another. — Rounthwalte  v.  Rounthwalte,  6 
Cal.  Unrep.  878,   68  Pac.   804. 

41.  Promise  must  be  made  to  creditor 
himself  or  to  some  person  duly  authorised 
to  act  for  him  in  that  regard  and  if  made 
to  an  agent  in  order  to  make  it  operative 
it  must  appear  that  the  debtor  at  the  time 
knew  that  the  person  was  acting  as  the 
agent  of  the  creditor. — President  &  Board 
of  Trustees  of  Cal.  College  v.  Stephens,  11 
Cal.  App.  528,  526,  105  Pac.  614. 

42.  Same— Same  Acknowledgment  made 
to  administrator  of  estate  of  creditor  is 
valid  and  inures  to  benefit  of  estate. — Far- 
rell  v.  Palmer,  86  Cal.  187,  192. 

Acknowledgment  made  by  administrator 
or  executor*  Insufficient,  see  pars.  3,  28-30. 
tliis  note. 


48.     Same  —  Same  —  Indorsee  of  note*    to 

whom  it  is  afterwards  transferred,  is  en- 
titled to  rely  upon  and  has  beneQt  of  ac- 
knowledgment or  new  promise  made  to 
former  holder  thereof. — Smith  v.  Richmond, 
19  Cal.  476. 
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44.  Same— Same— May  be  made  to  stran- 
ger as  well  as  to  creditor. — Ala.  St.  John  v. 
Garrow,  4  Poet,  .228,  29  Am.  Deo.  280.  La. 
Erwln  v.  Lowry,  2  La.  Ann.  314,  46  Am.  Dec. 
545.  Md.  Stewart  v.  Garrett,  65  Md.  392. 
57  Am.  Rep.  833. 

See  pars.  39-43,  this  note. 

45.  Compares  Ala.  Kenan  v.  Hollo  way, 
16  Ala.  68,  50  Am.  Dec.  162.  Kan.  Slbert 
v.  Wilder,  16  Kan.  176,  22  Am.  Rep.  280.  Pa. 
Kyle  v.  Wells,  17  Pa.  St.  286,  55  Am.  Dec. 
665. 

46.  Promise  made  to  a  stranger  is  not 
sufficient  under  the  law  of  this  state  and 
an  unqualified  acknowledgment  to  a  stran- 
ger will  not  take  the  case  out  of  the  stat- 
ute or  constitute  a  good  cause  of  action. — 
President  &  Board  of  Trustees  of  Cal.  Col- 
lege v.  Stephens,  11  Cal.  App.  523,  526,  627, 
105  Pac.   614. 

47.  Such  acknowledgment  available  only 
where  it  was  made  with  the  intention,  and 
for  the  purpose,  that  it  be  communicated  to 
creditor.  —  Bachman  v.  Roller,  9  Baxt. 
(Tenn.)   409,  40  Am.  Rep.  97. 

48.  Same  —  Same  —  Same  —  Attorney  of 
creditor,  acknowledgment  and  promise  made 
to  will  remove  bar. — Kirby  v.  Mills,  78  N.  C. 
124,  24  Am.  Rep.  460. 

48.     Same— New   contract  —  Consideration 

being  the  original  contract,  or  moral  obli- 
gation arising  thereupon,  binding  in  foro 
consclentlae,  notwithstanding  law  of  stat- 
'ute. — McCormick  v.  Brown,  86  Cal.  180,  184. 
95  Am.  Dec.  170;  Chabot  v.  Tucker,  89  Cal. 
434,  438;  Wells  v.  Harter,  56  Cal.  842,  844: 
Curtis  v.  City  of  Sacramento,  70  Cal.  41  i, 
414.  11  Pac.  748;  Concannon  v.  Smith,  184 
Cal.  14,  20,  66  Pac.  40.  See  Phelps  v.  Phelps, 
8  Hare  281. 

50.  It  is  this  new  contract  which  gives 
right  to  recover. — Wells  v.  Harter,  56  Cal. 
842,  844. 

51.  Same  — Oral  agreement  —  If ot  anm- 
dent  to  remove  bar  or  stop  running  of  stat- 
ute.— Booth  v.  Hoskins,  75  Cal.  271,  275,  17 
Pac.  225;  Morehouse  v.  Morehouse,  140  Cal. 
88,  78  Pac.  788;  69  Pac.  625.  See  Auxerais  v. 
Naglee,  74  Cal.  60,  15  Pac.  60. 

See  pars.  1,  2,  98,  this  note. 

52.  Same— Signed  by  debtor— Necessary 
to  revive  debt  barred  by  statute  of  limita- 
tions.— In  matter  of  Galvin,  61  Cal.  215, 
217;  Dorland  v.  Dorland,  66  Cal.  189,  190,  5 
Pac.  77. 

53.  Compare  $  however,  pars.  57-60,  this 
note. 

54.  No  acknowledgment  or  new  promise 
Is  sufficient  to  take  debt  out  of  bar  of 
statute  unless  same  is  contained  in  some 
writing    signed    by    party    to    be    charged 
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thereby.— Baird   v.  Crank,   98  Cal.   293,    298.       Binn.  678,  6  Am.  Dec.  428;  Berghaus  v.  Cal- 
33  Pac    63  noun,   6  Watts  219.     Fed.  Bell  v.  Morrison. 

See  par.'  8,  this  note.  26  U.  S.  (1  Pet.)  351.  7  L.  ed.  174. 


55.  The  section  plainly  contemplates  that 
to  charge  a  third  party  with  liability  for 
the  debt  of  another,  the  writing  so  relied 
on,  must  not  only  contain  a  direct  and 
unequivocal  assumption  of  the  obligation, 
but  it  must  be  subscribed  by  the  party  to 
be  charged. — Sherwood  v.  Lowell,  34  Cal. 
App.  365,  167  Pac.  564. 

56.  A  statement  of  an  account  showing 
credit  "by  interest  one  hundred  forty  dol- 
lars," as  a  payment  of  interest  on  the 
promissory  note  of  a  third  person,  not 
signed  by  the  party,  is  not  such  a  new 
promise  under  the  above  section  as  to  take 
an  action  on  the  note  out  of  the  operation 
of  the  statute. — Sherwood  v.  Lowell,  34 
Cal.  App.  366,  167  Pac.  554. 

57.  Same  —  Sane  —  Subscription    by    the 

debtor  Is  not  necessary  to  take  debt  out  of 
bar  of  statute;  "It  is  sufficient  if  it  be  evi- 
dent from  any  part  of  instrument  of  ac- 
knowledgment that  debtor  named  in  it  has 
given  to  it  his  assent." — Auzerais  v.  Naglee, 
74  Cal.  60,  69,  15  Pac  371. 

58.  Compare,  however,  pars.  52-56,  this 
note. 

59.  "As  legal  definition  of  word  'signed* 
Is  act  whereby  person  gives  or  declares 
assent  by  name,  sigh,  or  mark,  it  follows 
that  it  is  enough  if  it  appeals  in  body  or 
upon  margin,  or  elsewhere  on  Instrument, 
that  such  assent  has  been  given.  If  at- 
testation appears  anywhere  upon  face  of 
writing,  it  is  sufficient,  and  party  thus  at- 
testing is  bound  as  effectually  as,  if  he  had 
subscribed  his  name  at  foot." — Auzerais  v. 
Naglee.  74  Cal.  60,  69,  15  Pac.  371;  Rowe  v. 
Thompson,  16  Abb.  Pr.  (N.  T.)  $11. 

60.'  Payment  on  account  of  bill  rendered 
and  writing  receipt  thereof  upon  back  of 
account,  which  receipt  is  signed  by  party 
receiving  payment,  held  to  be  written  ac- 
knowledgment within  meaning  of  above 
statute. — Auzerais  v.  Naglee,  74  Cal.  60,  68, 
15  Pac.  871. 

61.  Same— Snnlclency  of  writing— In  gen- 
eral.— To  be  sufficient  to  take  debt  out 
of  operation  of  statute  of  limitations  writ- 
ten "acknowledgment"  or  new  promise  must 
be  direct,  distinct,  unqualified,  and  uncon- 
ditional admission  of  existence  of  debt, 
which  party  is  liable  and  willing  to  pay. — 
McCormlck  v.  Brown.  36  Cal.  180,  95  Am. 
Dec.  170;  Parrell  v.  Palmer,  86  Cal.  187,  192; 
Biddel  v.  Brlzzolara,  66  Cal.  374,  382;. South- 
ern Pac.  Co.  v.  Prosser,  122  Cal.  413,  55  Pac. 
145,  52  Pac.  836;  Pierce  v.  Merrill,  128  Cal. 
473,  476,  79  Am.  St.  Rep.  63,  61  Pac.  67. 
See  Colo.  Richardson  v.  Brlcker,  7  Colo.  58, 
49  Am.  Rep,  344,  1  Pac.  433.  Conn.  De  Forest 
v.  Hunt,  8  Conn.  179,  185.  Ky.  Harrison  v. 
Handley,  1  Bibb.  443;  Bell  v.  Rowland,  1 
Hardin  301,  3  Am.  Dec  729.  N.  H.  Russell 
v.  Copp,  5  N.  H.  154.  N.  Y.  Sands  v.  Col- 
ston, 15  John  511.  Pa.  Jones  v.  Moore,  5 
C.  C.  P.— 84  C29 


62.  "Acknowledgment  must  be  direct,  un- 
qualified, and  unconditional  admission  of 
debt  which  party  is  liable  and  is  willing 
to  pay." — Curtis  v.  Sacramento,  70  Cal.  412, 
414,  11  Pac.  748. 

63.  Where  there  is  but  one  debt  or  obli- 
gation an  acknowledgment  and  promise, 
otherwise  sufficient,  to  "pay-  all  indebted- 
ness," is  sufficient  under  this  section. — 
See  Belloc  v.  Davis,  38  Cal.  242. 

64.  A  written  acknowledgment  of  a  debt 
within  the  purview  of  the  above  section 
must  be  a  distinct,  unqualified,  uncondi- 
tional recognition  of  the  obligation. — Sny- 
der v.  Dederlchs,  89  Cal.  App.  628,  179  Pac 
536. 

65.  A  letter  acknowledging  the  existence 
of  a  debt  and  stating  the  writer's  inability 
to  pay  but  promising  that  the  writer  will 
pay  a  certain  amount  on  account,  if  suc- 
cessful In  collecting  a  sum  promised  him  is 
not  sufficient  as  a  renewal  of  the  original 
promise. — Snyder  v.  Dederichs.  89  Cal.  App 
628.  179  Pac  535. 

06.  Same— Same  —  Written  acknowledg- 
ment of  debt  and  extension  of  time  by  at- 
torney-in-fact.— An  Instrument  in  writing 
executed  by  the  attorney-in-fact  of  the 
maker  of  a  promissory  note  and  mortgage 
securing  same,  certifying  and  declaring  that 
the  mortgage  and  promissory  note  and  debt 
secured  thereby  (describing  the  same  par- 
ticularly) are  renewed  and  extended  for  th'e 
further  term  of  two  years  from  date,  con- 
stitutes a  written  acknowledgment  of  the 
debt  sufficient  to  start  a  new  period  of 
limitations  running. — Moore  v.  Gould,  151 
Cal.   727,   91   Pac   616. 

67.  See  Concannon  v.  Smith,  134  Cal.  14, 
66  Pac.  40;  Dearborn  v.  Grand  Lodge,  138 
Cal.  658,  72  Pac  154. 

68.  Same  —  Same'—  Written      contract 

wherein  A  sells  land  to  B,  B  assuming  and 
agreeing  to  pay  mortgage  A  had  executed 
on  •  the  land,  this  promise  of  B's  does  not 
conclusively  establish  promise  by  A  to  pay 
the  debt,  although  he  signs  contract  of  sale. 
— Biddel  v.  Brlzzolara,  56  Cal.  374,  883. 

69.  Same  —  Same  —  Same  —  An  express 
promise  Is  not  necessary. — Promise  to  pay 
is  raised  by  implication  of  law  from  unqual- 
ified acknowledgment.  —  Biddel  v.  Brlzzo- 
lara, 56  Cal.  374,  382;  Bell  v.  Morrison,  26 
U.  S.  (1  Pet.)  351,  362,  7  L.  ed.  174. 

See  pars.  14-85,  this  note. 

70.  But  "if  the  acknowledgment  be  ac- 
companied by  such  qualifying  expressions 
or  circumstances  as  repel  idea  of  contract 
to  pay,  except  to  extent  or  upon  conditions 
named,  no  Implied  promise  to  pay  abso- 
lutely is  created." — Biddel  v.  Brlzzolara,  56 
Cal.  374,  382;  Curtis  v.  Sacramento,  70  Cal. 
412,  414,  11  Pac.  748;  Bell  v.  Morrison,  26 
U.  S.  (1  Pet.)  851,  862,  7  L.  ed.  174. 
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71.  "The  positive  acknowledgment  of 
pre-existing  debt  is  insufficient  if  accom- 
panied by  declaration  which  is  inconsistent 
with  Intention  to  pay." — Curtis  v.  Sacra- 
mento, 70  Cal.  412,  414,  11  Pac.  748.  See 
McCormick  v.  Brown,  36  Cal.  180,  95  Am. 
Dec.  170;  Chabot  v.  Tucker,  89  Cal.  434,  437. 

72.  Or  if  debtor  promises  to  pay  debt 
when  he  is  able,  or  by  instalments,  etc., 
creditor  can  claim  nothing  more  than  prom- 
ise gives  him. — Curtis  v.  Sacramento,  supra; 
Phelps  v.  Phelps,  3  Hare  281. 

73.  Same— Same— Same— SuifMtlif  mew 
mode  of  payment— As  in  work,  in  a  letter 
written  by  a  debtor  to  his  creditor,  after 
the  maturity  of  the  obligation  and  before  It 
iff  barred  by  the  statute  of  limitations,  re- 
ferring to  the  debt  and  expressing  a  desire 
for  employment  by  the  creditor  that  he 
may  pay  the  debt  in  work,  has  the  effect, 
under  the  above  section,  to  interrupt  the 
running  of  the  statute  of  limitations. — 
Southern  Pac.  Co.  v.  Prosser,  122  Cal.  413, 
52  Pac.  836,  55  Pac.  146,  following  and  ap- 
plying doctrine  in  McCormick  v.  Brown,  36 
Cal.  180,  184,  185,  95  Am.  Dec.  170;  Biddel 
v.  Brlzzolara,  56  Cal.  874;  Tuggle  v.  Minor, 
76  Cal.  96,  18  Pac.  131. 

74.  Same  —  Same  —  Same  —  Same  —  Not 
merely  an  Inquiry  whether  creditor  would 
take  work  in  payment,  but  an  unqualified 
acknowledgment  of  an  existing  debt  which 
the  debtor  desired  to  discharge  in  a  manner 
more  convenient  to  him  than  that  provided 
in  the  original  contract;  and  the  sugges- 
tion of  the  new  mode  of  payment  desired 
by  the  debtor,  not  being  proposed  as  a  con- 
dition, did  not  Impair  the  effect  of  the  ad- 
mission.— Southern  Pac.  Co.  v.  Prosser,  122 
Cal.  413,  52  Pac.  836,  55  Pac.  145,  applying 
doctrine  in  Butterfleld  v.  Jacobs,  15  N.  H. 
140,  142  and  Evans  v.  Simon,  9  Ex.  282. 

75.  Same  —  Same  —  Time  when  made  — 
Need  not  appear  from  writing*;  that  may  be 
shown  by  parol. — Kincaid  v.  Archibald,  78 
N.  Y.  189,  affirming  10  Hun  (N.  Y.)  9. 

76.  Action— On  what  to  be  brought  and 
when. — Action  must  be  brought  upon  orig- 
inal promise  or  contract  where  acknowledg- 
ment or  new  promise  Is  made  before  bar 
of  statute  has  run  against  enforcement  of 
debt. — Southern  Pac.  Co.  v.  Prosser,  122  Cal. 
413,  52  Pac.   836,   55  Pac.   145. 

77.  Where  made  after  bar  has  inter- 
vened action  must  be  brought  upon  new 
promise. — See  pars.  10,  11,  this  note. 

78.  Where  action  is  brought  upon  new 
promise,  it  must  be  commenced  within  four 
years  from  date  on  which  such  new  prom- 
ise was  made. — McCormick  ,v.  Brown,  36  Cal. 
180,  185,  95  Am.  Dec.  170;  Rodgers  v.  Byers, 
127  Cal.  528,  60  Pac.  42. 

79.  Anreement  to  waive  statute  of  limi- 
tations—Enforced*  "it  comes  equally  within 
language  of  statute." — Wells  P.  &  Co.  v. 
Enright,  127  Cal.  669,  49  L.  R.  A.  647,  60 
Pac.  439;  State  L.  &  T.  Co.  v.  Cochran,  130 
Cal.  245,  62  Pac.  466,  600. 


80.  While  such  an  agreement  is  required 
to  be  in  writing:,  where  it  is  indorsed  on 
the  back  of  the  promissory  note,  and  is 
signed  by  the  payee,  who  thereby  agrees  to 
extend  the  time  of  payment  thereof,  and 
as  a  result  to  forbear  to  suspend  action 
thereon  for  the  time  specified,  the  maker  of 
the  note  is  estopped  to  plead  the  statute, 
although  he  did  not  sign  the  agreement. — 
Quanchl  v.  Ben  Lomond  Wine  Co.,  17  Cal. 
App.  569,  120  Pac.  427. 

81.  Aarreement  not  to  sue— An  sumclent 
consideration  to  support.  —  See  Smith  v. 
Lawrence,  88  Cal.  24,  99  Am.  Dec.  344; 
Belloc  v.  Davis,  38  Cal.  242;  Frey  v.  Clifford, 
44  Cal.  835,  341;  Wells  P.  &  Co.  v.  Enright, 
127  Cal.  669,  673,  49  L.  R.  A.  647,  60  Pac.  439; 
State  L.  &  T.  Co.  v.  Coohran,  130  Cal.  246, 
262,  62  Pao.  466,  600. 

82.  Same— Before  statute  has  run. — When 
a  written  acknowledgment  of  a  debt  is  made 
after  the  statute  of  limitations  has  begun 
to  run  but  before  the  statutory  period  has 
expired,  the  effect  is  to  keep  the  original 
application  alive  and  a  suit  may  be  main- 
tained on  the  original  contract  after  the 
expiration  of  the  original  period  and  within 
the  period  initiated  by  such  acknowledg- 
ment— Sanford  v.  Bergin,  156  Cal.  43,  51, 
103  Pac.  338. 


83.  Same— Same— Effect    on 

Where  acknowledgment  of  debt  secured  by 
mortgage  is  made  before  the  bar  of  the 
statute  of  limitations  has  attached,  the 
original  contract  being  thereby  kept  alive, 
the  mortgage  is  not  extinguished  by  the 
lapse  of  the  period  of  limitation  after  the 
cause  of  action  first  accrued.  The  original 
contract  not  having  been  barred  at  the 
time  of  such  acknowledgment,  it  is  extended 
and  the  mortgage-lien  continues  with  it. — 
Sanford  v. 'Bergin,  156  Cal.  43,  52,  103  Pac. 
333. 

84.  Arbitration    aarreement  —  Reef  tain    In 

to  effect  that  "whereas,  the  city  of  Sacra- 
mento is  Indebted  to  firm  of  Curtis  ft  Clunie 
for  legal  services  rendered  by  said  firm  in 
several  actions,  .  .  .  and  whereas,  the  board 
of  trustees  of  said  city  and  said  firm  differ 
as  to  the  amount  of  the  indebtedness,"  etc. 
— is  an  acknowledgment  in  writing  such  as 
Is  contemplated  by  this  section. — Curtis  v. 
Sacramento,  70  Cal.  412,  414,  11  Pac.  748. 

85.  Same— Report  of  court  of  arbitra- 
tion binds  corporation  the  by-laws  of  which 
provide  for  such  body;  it  is  not  necessary 
that  report  be  signed  by  corporation,  to 
take  debt  out  of  statute.  —  Dearborn  v. 
Grand  Lodge  A.  O.  U.  W.,  138  Cal.  658,  72 
Pac.  154. 

86.  Construction — Purpose  of  section  is  to 

establish  rule,  not  with  respect  to  char- 
acter of  promise  or  acknowledgment  from 
which  promise  may  be  inferred,  but  with 
respect  to  kind  of  evidence  by  which  prom- 
ise or  acknowledgment  shall  be  proved. 
Like  Lord  Tenterden's  Act  9,  Oeo.  IV,  c.  13. 
cited    in   Bacon's    Abr.    tit.    "Limitations    of 
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Actions,"  it  provides  that  no  such  prom- 
ise or  acknowledgment  shall  be  deemed  suf- 
ficient evidence  of  new  or  continuing  con- 
tract, whereby  to  take  case  out  of  opera- 
tion of  statute,  unless  same  be  in  writing 
signed  by  party  to  be  charged  thereby. — 
Biddel  v.  Brizzolara,  56  Cal.  374,  380;  64  Cal. 
354,  30  Pac.  609;  Tuggle  v.  Minor,  76  Cal. 
96,  101,  18  Pac.  131.  See  Hayden  v.  Wil- 
liams, 7  Blng.  *163. 

As  to  section  mot  being  applicable  to 
promise  to  marry,  see  par.  110,  this  note. 

87.  "This  statute  does  not  purport  to 
make  any  change  in  effect  of  acknowledg- 
ments or  promises,  but  simply  to  alter  mode 
of  their  proof/'— Barron  v.  Kennedy,  17  Cal. 
674,  577;  Concannon  v.  Smith,  134  Cal.  14, 
20,  66  Pac  40. 

88.  Continuing    contract  —  Extension    of 

mortgage.— It  is  not  necessary,  in  order  to 
take  a  mortgage  out  of  the  operation  of  the 
atatute  of  limitations  as  against  a  grantee 
of  the  mortgageor  and  his  successors,  that 
the  grantee  who  signs  the  acknowledgment 
of  an  extension  and  continuance  thereof 
should  have  personally  assumed  the  pay- 
ment of  the  mortgage.— Curtis  v.  Holee,  184 
Oil.  726,  195  Pac.  395. 

89.  Same  —  Same  «•-  Acknowledgment.— If 
the  grantee  acknowledge  the  existence  of 
the  debt  in  writing  with  sufficient  cer- 
tainty, that  will  suffice  to  take  the  debt  out 
of  the  operation  of  the  statute.— Curtis  v. 
Holee,  184  Cal.  726,  195  Pac.  396,  397. 

90.  An  acknowledgment  of  the  debt  by 
the  mortgageor's  grantee,  with  knowledge 
on  his  part,  of  the  existence  of  the  mort- 
gage, constitutes  an  acknowledgment  of 
the  mortgage  itself  and  takes  the  same  out 
of  the  operation  of  the  statute  of  limita- 
tions, the  mortgage  being  merely  an  inci- 
dent of  the  debt  evidenced  by  the  note.— 
Curtis  v.  Holee,  184  Cal.  726,  196  Pac.   396, 

*97. 

91.  An  agreement  to  extend  the  note 
written  on  the  back  of  the  note  and  signed 
by  the  mortgageor's  grantee,  is  a  sufficient 
acknowledgment  of  the  debt  to  create  a 
continuing  contract  and  to  take  the  mort- 
gage out  of  the  statute  even  though  the 
mortgage  was  not  mentioned.— Curtis  v. 
Holee,  184  Cal.  726,  195  Pac.  395,  397. 

92.  corporation  indebtedness— Authority 
of  president  to  remove  bar  of  statute.— An 
acknowledgment  in  writing  of  an  indebt- 
edness of  a  corporation  sufficient  to  take 
the  debt  out  of  the  bar  of  the  statute  of 
limitations  is  shown  by  letters  of  the  pres- 
ident of  the  corporation  promising  payment, 
although  signed  by  him  personally  and  not 
as  president  of  the  corporation,  where  it  is 
also  shown  that  by  the  by-laws  he  was  au- 
thorized in  his  discretion  to  proceed  with 
the  business  of  developing  the  land  of  the 
corporation,  and  the  letters  were  written 
upon  letterheads  upon  which,  in.  addition 
to  the  corporate  name,  was  printed  his  own 


as   president. — Union    Oil   Co.   v.    Purissima 
Hills  Oil  Co.,   181  Cal.  479,  185   Pac.   881. 

93.  Filing  of  complaint  to  redeem  from 
mortgage  barred  by  the  statute  of  limita- 
tions is  not  such  an  acknowledgment  or 
new  promise  as  will  revive  or  renew  the 
mortgage-lien. — Sanford  v.  Bergin,  156  Cal. 
43,  52,  103  Pac  833. 

94.  Joint  obligors— Acknowledgment  by- 
one  is  not  available  to  take  debt  out  of  bar 
of  statute  as  to  other,  unless  there  was 
authority  to  make  it,  either  expressly  given 
or  resulting  from  relation  of  parties. — Mc- 
Carthy v.  White,  21  Cal.  495,  502,  82  Am. 
Dec.  754;  Lord  v.  Morris,  18  Cal.  482.  See 
Miss.  Briscoe  v.  Anketell,  28  Miss.  361,  61 
Am.  Dec.  563.  N.  Y.  City  Nat.  Bank  v. 
Phelps,  86  N.  Y.  484.  N.  C.  Campbell  v. 
Brown,  86  N.  C.  376,  41  Am.  Rep.  464.  Pa. 
Bush  v.  Stowell,  71  Pa.  St.  208,  10  Am.  Rep. 
694. 

See  pars.  89-48,  this  note. 

96.  Compares  Conn.  B6und  v.*  Lathrop, 
4  Conn.  336,  10  Am.  Dec.  147;  Colt  v.  Tracy, 
8  Conn.  268,  20  Am.  Dec.  110;  Austin  v. 
Bostwick,  9  Conn.  496,  25  Am.  Dec.  42.  Ga. 
Cox  v.  Bailey,  9  Ga.  467,  54  Am.  Dec.  358. 
Md.  Burgoon  v.  Bixler,  55  Md.  384,  39  Am. 
Rep.  417.  Mass.  White  v.  Hale,  20  Mass. 
(3  Pick.)  291,  15  Am.  Dec.  209. 

96.  Mortgage  securing  note— Barred  by 
statute,  not  revived  by  renewal  of  note. — 
Wells  v.  Harter,  56  Cal.  342,  344.  See  Biddel 
v.  Brizzolara,  66  Cal.  374. 

97.  Where  acknowledgment  Is  made  af- 
ter maturity  but  before  bar  of  statute  has 
intervened,  it  will  operate  to  prolongate  lien 
of  mortgage  by  which  debt  is  secured. — 
Southern  Pac.  Co.  v.  Prosser.  122  Cal.  413, 
417,  418,  52  Pac.  836,  55  Pac.  145. 

98.  Oral  statement  of  an  account — Not 
sufficient    to    take    Items   out    of   statute    of 

limitations  where  already  barred. — Auzeraia 
v.  Naglee,  74  Cal.  60,  67,  16  Pac.  371;  Kahn 
v.  Edwards,  75  Cal.  192,  7  Am.  St.  Rep.  141, 
16  Pac.  779;  Baird-v.  Crank,  98  Cal.  293,  298, 
38  Pac  63. 

99.  Payment  of  part  of  debt— -In  gen* 
eral. — Payment  of  part  of  debt  or  obliga- 
tion either  of  principal  or  interest,  is  ac- 
knowledgment thereof  taking  it  out  of  bai 
of  statute  of  limitations. — Barron  v.  Ken- 
nedy, 17  Cal.  574,  577.  • 

100.  Same  — -  Absence  of  writing.  —  Pari 
payment,  to  take  debt  out  of  statute  ot 
limitations,  must  be  evidence  by  writing 
complying  with  requirements  of  this  sec- 
tion.— See  Fairbanks  v.  Dawson,  9  Cal.  89 
(Field,  J.,  dissenting);  Lord  v.  Morris,  18 
Cal.  482;  Pena  v.  Vance,  21  Cal.  142,  150; 
McCarthy  v.  White,  21  Cal.  495,  496,  82  Am. 
Dec.  754;  Heinlin  v.  Castro,  22  Cal.  100,  102. 

101.  In  the  absence  of  a  writing  signed 
as  required  by  the  above  section  part  pay- 
ment is  insufficient  to  take  an  action  on  a 
promissory  note  out  of  the  operation  of  the 
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statute. — Sherwood  v.  Liowell,  34  Cal.  App. 
365,  167  Pac.  654. 

102.  "Party  to  be  charge*"— Grantee  of 
Mortgaged  premise*. — The  grantee  on  a*  deed 
of  mortgaged  premises,  which  contains  a 
clause  by  which  such  grantee  assumes  and 
agrees  to  pay  the  mortgage  indebtedness 
becomes  primarily  liable  to  the  mortgagee, 
and  thereafter  is  "the  party  to  be  charged/' 
within  the  meaning  of  the  above  section.— 
Fielding  v.  Her,  39  Cal.  App.  559,  179  Pao. 
519. 

103.  Pleading  and  proof  —  A»  to  where 
obligation  U  barred  by  statute  of  limita- 
tions, and  plaintiff  relies  upon  acknowledg- 
ment or  new  promise,  he  must  set  out  such 
acknowledgment  or  new  promise  and  show 
it  to  be  such  as,  under  statute,  takes  cause 
out  of  operation  of  statute;  and  must  prove 
as  alleged. — See  Smith  t.  Richmond,  19  Cal. 
176. 

104.  Where  the  complaint  alleges  that 
"the  defendant  has  in  writing  acknowledged 
and  promised  to  pay,"  etc.,  Is  a  sufficient 
allegation  of  signature  by  the  defendant. — 
Porter  v.  Hlam,  26  Cal.  291,  292,  85  Am.  Dec. 
132. 

105.  Acknowledgment  or  new  promise 
made  by  the  debtor  to  executor  of  creditor, 
after  bar  of  statute,  will  not,  in  action  to 
enforce  debt,  issue  being  statute  of  limita- 
tions, support  declaration  upon  promise  to 
testator  himself;  there  should  be  special 
allegation  of  acknowledgment  or  promise 
to  the  executfcr. — Jones  v.  Moore,  6  Binn. 
(Pa.)  578,  6  Am.  Dec.  428. 

106.  Seme— Burden  of  proof  on  defend- 
ant.— "It  is  laid  down  as  general  rule  that 
where  there  is  acknowledgment  of  indebted- 
ness it  will  be  taken  to  relate  to  the  de- 
mand in  suit,  and  burden  is  upon  defendant 
to  show  that  it  related  to  another  debt, 
either  wholly  or  In  part." — Colo.  Morrell  v. 
Ferrier,  7  Colo.  22,  1  Pac.  94.  Conn.  Cook  v. 
Martin,  29  Conn.  63.  Mas*.  Whitney  v.  Bige- 
low,  21  Mass.  (4  Pick.)  110.  Mo.  Carr  v. 
Hurlbut,  41  Mo.  264. 

107.  Whether  words  of  acknowledgment 
or  new  promise,  where  not  expressly  refer- 
ring to  debt  sought  to  be  recovered,  are  to 
be  deemed  as  referring  to  such  debt,  is 
question  of  fact  for  Jury. — Morrell  v.  Fer- 
rier, 7  Colo.  22,  1  Pac.  94;  Whitney  v.  Bige- 
low,  21  Mass.  fc4  Pick.)  110. 

108.  Where  there  is  no  dispute  as  to 
facts  which  go  to  prove  acknowledgment  or 
new  promise,  question  is  one  of  law  for 
court. — Morrell  v.  Ferrier,  7  Colo.  22,  1  Pac. 
94;  Martin  v.  Broach,  6  Oa.  21,  50  Am.  Dec. 
306. 

109.  Where  there  is  dispute  the  question 
is  mixed  one  of  law  and  fact,  and  is  for 


jury. — Morrell  ▼.  Ferrier,  7  Cal.  22,  1  Pac. 
94;  Martin  ▼.  Broach,  6  Ga.  31,  50  Am.  Dec. 
806. 

110.  Promise  of  marriage  Section  has  no 
application. — The  above  section  has  no  ap- 
plication to  the  renewal  of  a  promise  of 
marriage. — Smith  v.  McPherson,  176  Cal. 
144,  167  Pac.  875. 

As  to  construction  of  sectiqn,  see  pars.  86, 
87,  this  note. 

111.  Report  of  arbitrators  —  Binding  on 
corporation  and  takes  debt  out  of  statute. 
—See  par.  86,  this  note. 

112.  Request  of  forbearance  to  sue— 
Debtor  will  be  estopped  to  plead  statute.— 
State  L.  &  T.  Co.  v.  Cochran,  180  Cal.  245, 
252,  62  Pac.  466,  600.  See  Mass.  Webber  v. 
Williams  College,  40  Mass.  (23  Pick.)  803. 
Mo.  Bridges  v.  Stephens,  132  Mo.  524,  538, 
34  S.  W.  555.  If.  Y.  Utica  Ins.  Co.  v.  Blood- 
good,  4  Wend.  652;  656;  Oaylord  v.  Van 
Loan,  15  Wend.  308,  312.  N.  C.  Daniel  v. 
Board  Com'rs,  74  N.  C.  494.  497;  Haymore 
v.  Board  Com'rs,  86  N.  C.  268;  Bancroft  ▼. 
Roberts,  91  N.  C.  868;  Joyner  v.  Massey,  97 
N.  C.  148,  1  S.  E.  702.  Vt.  Burton  v.  Ste- 
vens, 24  Vt.  131,  68  Am.  Dec.  153.  Fed. 
Randon  v.  Toby,  52  U.  S.  (11  How.)  493,  517, 
13  L.  ed.  784. 

113.  Same—Oral  request— Sufficiency  of 
raised  but  not  dlsevssed  in  State  L».  &  T.  Co. 
v.  Cochran,  130  Cal.  245,  252,  62  Pac.  466, 
600.  See  Bridges  v.  Stephens,  132  Mo.  524, 
538,  34  S.  W.  565,  and  North  Carolina  cases 
cited  in  last  note. 

114.  Same— Same— Not  sufficient. — Shap- 
ley  v.  Abbott,  42  N.  Y.  448,  448,  1  Am.  Rep. 
648. 

115.  Several  obligors  —  Acknowledgment 
by  one— Effect  of* — Where  obligors  are  sev- 
erally bound,  acknowledgment  of  new  prom- 
ise on  part  of  one  will  not  remove  bar  of 
statute  of  limitations  as  to  others. — Powers 
v.  Southgate,  15  Vt.  471,  40  Am.  Deo.  691. 
See  Vernon  Co.  v.  Stewart,  64  Mo.  408,  27 
Am.  Rep.   250. 


116.  Trostee— Voluntary  and  Involuntary 
—Running  of  statute. — The  grantee  of  the 
title  to  land  purchased  by  himself  and  as- 
sociates to  be  disposed  of  and  the  proceeds 
divided  between  all,  is  a  voluntary  trustee, 
and  the  statute  does  not  commence  to  run 
in  his  favor  until  he  repudiates  the  trust; 
but,  upon  his  death,  the  person  in  whom 
the  title  vests,  becomes  an  Involuntary  trus- 
tee, and  as  no  repudiation  of  an  implied  or 
constructive  trust — as  an  Involuntary  trust) 
always  is — is  necessary  to  start  the  opera- 
tion of  the  statute,  it  commences  to  run 
against  the  beneficiaries  immediately  with- 
out any  such  repudiation. — Norton  v.  Bas- 
sett,  154  Cal.  418,  97  Pac.  894. 


§361.  LIMITATION  LAWS  OF  OTHER  STATES,  EFFECT  OF.  When  a 
cause  of  action  has  arisen  in  another  state,  or  in  a  foreign  country,  and  by  the 
laws  thereof  an  action  thereon  can  not  there  be  maintained  against  a  person 


Tit.  n.  ch.  rv.j 


EXISTING  CAUSES  OF  ACTION— NOT  AFFECTED. 


0862 


by  reason  of  the  lapse  of  time,  an  action  thereon  shall  not  be  maintained  against 
him  in  this  state,  except  in  favor  of  one  who  has  been  a  citizen  of  this  state, 
and  who  has  held  the  cause  of  action  from  the  time  it  accrued. 

History:     Enacted  March  11,  1872. 

8TATUTE  OF  LIMITATION  OF  AN- 
OTHER STATE. 


1, 2.  Bar  by  statute  of  lex  contractu — Effect 
of. 

3,  4.  Same — Pleading  defense  of. 

5.  Cause  of  action  arising  in  foreign  state. 

6.  Same — Presumption  that  the  law  of  an- 
'  other  state  is  the  same. 

7,8.  Construction  of  "arise." 

9.  Foreign   judgment  —  Barred  where  ren- 
dered. 

1.  Bar  by  statute  of  lex  ©oa  tract  u— Effect 

of. — Bar  by  statute  of  lex  contractu  having 
extinguished  right  of  action,  bar  of  statute 
may  be  pleaded  where  suit  is  brought  in 
another  jurisdiction;  but  it  is  otherwise 
where  bar  goes  only  to  extinction  of  rem- 
edy.— Perkins  v.  Guy,  56  Miss.  153,  80  Am. 
Rep.  510. 

2.  For  full  discussion  of  this  question 
see  Bulger  v.  Roche,  28  Mass.  (11  Pick.) 
86,  22  Am.  Dec.  859;  Clark  v.  Lake  SJiore 
A  M.  8.  R.  Co..  94  N.  Y.  217. 

8.  Same— Pleading  defease. — Under  our 
code  defendant  pleading  that  debt  sued  on 
Is  barred  under  statute,  is  not  required  to 
set  facts  showing  debts  to  have  been  con- 
tracted in  another  state,  and  that  by  laws  of 
such  other  state  it  is  barred;  section  458, 
post,  provides  mode  of  pleading  statute  of 
limitations. — Allen  v.  Allen  (Cal.  June  80, 
1891),  27  Pac.  80. 

4.  This  method  of  pleading  applies  to 
this  section  in  common  with  other  sections 
of  statute  of  limitations. — Allen  v.  Allen,  95 
Cal.  184,  16  L.  R.  A.  646,  80  Pac.  213. 

5.  Cause  of  actloa  arlalaa;  la  foreign 
atate. — Under  above  section,  an  action  based 
upon  a  cause  of  action  arising  in  another 
state  can  not  be  maintained  in  this  state 
after  the  lapse  of.  time  within  which  an 
action  might  have  been  maintained  in  the 
state  in  which  the  cause  of  action  arose. 
If,  then,  at  the  date  of  the  filing  of  a  com- 
plaint, an  action  on  a  debt  could  not  have 
been  maintained  In  Nebraska,  the  state  in 
which  the  cause  of  action  arose  the  suit 
to  foreclose  the  mortgage  must  be  held  to  be 
barred  In  this  state.  —  Van  Busklrk  v. 
Kuhns,  164  Cal.  472,  129  Pac.  587. 


C  Same— Presumption  that  the  law  of 
another  state  la  the  same  as  thai  of  the 
forum,  is  one  of  evidence  and  not  of  plead- 
ing. A  defendant  relying  upon  a  foreign 
law  is  bound  to  allege  it,  but  where  the 
foreign  law  is  a  part  of  the  statute  of  limi- 
tations It  is  sufficiently  pleaded  by  an  aver- 
ment that  the  action  is  barred  by  the  provi- 
sions of  this  section. — Lllly-Braokett  Co.  v. 
Sonnemann,  157  Cal.  192,  198,  106  Pac.  715. 

7.  Construction  of  "arise." — Held,  that  a 
cause  of  action  can  not  "arise"  in  more 
than  one  place,  or,  in  a  legal  sense,  have 
two  places  of  origin;  and  that  a  cause  of 
action  upon  a  promissory  note  arises  where 
the  note  is  payable,  or  where  the  payee  re- 
sides; hence  that  where  such  promissory 
note  was  by  Its  terms  due  and  payable  In 
New  York,  and  the  maker,  shortly  after 
Its  execution,  departed  from  the  state  and 
never  returned,  and  resided  afterwards  in 
Europe,  California,  and  Hawaii,  (he  cause 
of  action  arose  thereon  in  New  York,  and 
whatever  subsequent  remedies  may  have 
been  open  to  the  payee  In  the  three  foreign 
jurisdictions  by  reason  of  comity  of  states 
and  the  laws  thereof,  were  one  ■  and  all 
subordinate  to  and  dependent  upon  the  vital 
and  essential  fact  of  the  original  default 
and  cause  of  action  thereon  in  the  first 
named  state;  and  if  this  right  of  action  is 
not  barred  by  lapse  of  time  in  that  juris- 
diction, the  fact  that  it  is  otherwise  in 
Hawaii,  where  the  maker  resided  at  the 
time  of  his  death,  does  not  bring  the  case 
within  the  exception  of  this  section  so  as 
to  prevent  the  payee  from  subjecting  the 
property  of  the  deceased  located  in  Califor- 
nia to  the  payment  of  the  note. — McKee  v. 
Dodd,  152  Cal.  637,  640,  125  Am.  St.  Rep. 
82,  14  L.  R.  A.  (N.  S.)  80,  93  Pac.  854. 

8.  See  West  v.  Theis,  15  Idaho  172,  174. 
128  Am.  St.  Rep.  58,  17  L.  R.  A:  (N.  S.)  472, 
96  Pac.  933;  Story  v.  Thompson,  36  111.  App. 
370;  Chevrler  v.  Roberts,  6  Mont.  390,  12 
Pac.  702;  Dougherty  v.  Funk,  15  Okl.  643,  84 
Pac.  484;  McCann  v.  Randall,  147  Mass.  81, 
9  Am.  St.  Rep*.  666.  17  N.  E.  75. 

9.  Foreign  Judgment— Barred  where  ren- 
dered*— Citizen  of  this  state  may  maintain 
action  on  where  he  has  been  citizen  of  this 
state  ever  since  rendition  of  foreign  judg- 
ment.— Stewart  v.  Spaulding,  72  Cal.  264, 
266,  13  Pac.  661. 


§  362.  EXISTING  CAUSES  OF  ACTION  NOT  AFFECTED.  This  title  does 
not  extend  to  actions  already  commenced;  nor  to  cases  where  the  time  pre- 
scribed in  any  existing  statute  for  acquiring  a  right  or  barring  a  remedy  has 
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fully  run,  but  the  laws  now  in  force  are  applicable  to  such  actions  and  cases, 

and  are  repealed  subject  to  the  provisions  of  this  section. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  125,  act  held  unconstitu- 
tional, see  history,  §  5  ante. 


EXISTING  CAUSES  OF  ACTION— BE- 
PEAL  OF  STATUTE. 

1.  Construction  of  section. 

2.  Repeal  of  statute — Effect  of. 

3.  Statutes — Do  not  act  retrospectively. 

1.  Construction  of  section. — "The  impli- 
cation is  equally  clear  that  the  new  rules 
apply  to  all  actions  not  already  com- 
menced, and  to  all  cases  where  the  time 
prescribed  by  existing*  statutes  for  barring 
the  remedy  has  not  fully  run.  In  this 
case  the  time  had  not  run,  and  the  action 


had  nof  been  commenced.  The  conclusion, 
therefore,  can  not  be  avoided  that  the  rule 
of  the  code  applies  unless  its  application 
would  have  the  effect  of  changing  the  con- 
tract or  impairing  its  obligation." — Allen  v.. 
Allen,  95  Cal.  184,  202,  16  L.  R.  A.  646,  30 
Pac  213.  See  same  case  at  term  27  Pac. 
30. 

2.     Repeal  of  limitations—- Effect  of. — See, 
ante,  55  9,  18  and  notes. 

S.     Statutes     Do    not    act    retrospectively. 

— Nelson  v.  Nelson,  6  Cal.  430. 

See,  ante,  9  9  and  note;  9  18, and  note. 


§363.    WORD  "ACTION"  INCLUDES  A  SPECIAL  PROCEEDING.    The 

word  "action,"  as  used  in  this  title  is  to  be  construed,  whenever  it  is  necessary 
so  to  do,  as  including  a  special  proceeding  of  a  civil  nature. 

History:    Enacted  March  11,  1872. 

"SPECIAL  PRWEEDING"— INCLUDED 

IN  STATUTE  OF  LIMITATIONS. 
1.  Mandamus — Statute  applies  to  proceedings 


in. 

2.  Proceeding  in  probate  court — Within  sec- 

tion. 

3.  Same — To  probate  will. 

4.  Same — To  revoke  probate  of  will. 

5.  Pleading — Defendant   claiming   bar   under 

this  section. 

1.  Maidtnu  —  Statute  applies  to  pro- 
ceedings In. — "It  is  quite  clear  that  not 
only  under  the  general  authorities,  but  un- 
der the  provisions  of  our  code,  a  proceeding 
like  the  one  at  bar  In  mandamus  is  subject 
to  the  rules  which  govern  the  limitations 
of  actions." — Barnes  v.  Glide,  117  Cal:  1,  6, 
48  Pac.  804. 

2.  Proceeding  In  probate  court— Within 
aectlon. — "Proceeding  in  the  probate  court 
is  in  the  nature  of  an  original  proceeding 
against  the  heirs,  and  such  proceeding  is 
simply  statutory,  and  is  not  analogous  to 
an  action  conducted  according,  to  the  course 


of  the  common  law;  It  may  be  perhaps  'a 
special  proceeding  of  a  civil  nature,'  and 
as  such,  subject  to  an  appropriate  section  of 
the  title  of  the  Code  of  Civil  Procedure 
which  treats  of  limitations."  —  Estatt  of 
Crosby,  65  Cal.  674,  588. 

S.  Same — To  probate  of  will. — Although 
probate  of  will  Is  a  special  proceeding  of  a 
civil  nature  the  statute  of  limitations  does 
not  apply. — In  re  Estate  of  Hume,  179  Pac. 
888,  176  Pac.  681. 

4.  Same— To  revoke  probate  of  will  Is  a 

special  proceeding  within  the  meaning  of 
the  above  section. — See  Estate  of  Joseph, 
118  Cal.  660,  50  Pac.  768. 

5.  Pleading— Defendant  claiming  bar  un- 
der this  section  need  not  set  out  the  facts 
upon  which  he  relies  to  show  that  the  cause 
of  action  arose  in  another  state,  and  that 
under  the  laws  of  that  state  would  be 
barred  by  the  statute  of  limitations;  it  Is 
sufficient  If  he  states  that  the  cause  of  ac- 
tion is  barred  by  this  section. — Allen  v. 
Allen,  95  Cal.  184,  202,  16  L  R  A,  646,  30 
Pac.  218. 
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TITLE  HI. 

OP  THE  PARTIES  TO  CIVIL  ACTION8. 


I  367.  Action  to  be  in  name  of  party  in  in- 
terest. 

I  368.  Assignment  of  thing  in  action  not  to 
prejudice  defense. 

§  369.  Executor,  trustee,  etc.,  may  sue  with- 
out joining  the  person  beneficially 
interested. 

I  370.  Married  women  as  parties  to  actions. 
Actions  by  and  against.  When  mar- 
ried woman  is  a  party.  Actions  by 
and  against.    [Joinder  of  husband.] 

$  371.    Wife  may  defend,  when. 

I  372.    Infant,  etc.,  to  appear  by  guardian. 

f  373.     Guardian,  how  appointed. 

$  374.  Unmarried  female  may  sue  for  her 
own  seduction. 

I  375.  Father,  etc.,  may  sue,  for  seduction  of 
daughter,  etc. 

1 376.  Father,  etc.,  may  sue  for  injury  or 
death  of  child. 

$  377.  When  representatives  may  sue  for 
death  of  one  caused  by  the  wrong- 
ful act  of  another. 

§  378.    Who  may  be  joined  as  plaintiffs. 

f  379.    Who  may  be  joined  as  defendants. 


S  380.  Parties  defendant  in  an  action  to  de- 
termine conflicting  claims  to  rea'i 
property. 

S  381.  Parties  holding  title  under  8/  common 
source,  when  may  join. 

S  382.  Parties  in  interest,  when  to  be  joined. 
When  one  or  more  may  sue  or  de- 
fend for  the  whole. 

1 383.  Plaintiff  may  sue  In  one  action  the 
different  parties  to  commercial 
paper  [or  insurance  policies]. 

S  384.  Tenants  in  common,  etc.,  may  sever 
in  bringing  or  defending  actions. 

1 885.  Action,  when  not  to  abate  by  death, 
marriage,  or  other  disability.  Pro- 
ceedings in  such  case. 

S  386.  Another  person  may  be  substituted 
for  the  defendant. 

|  387.  Intervention,  when  it  takes  place,  and 
how  made. 

$  388.  Associates  may  be  sued  by  name  of 
association. 

5  389.  Court,  when  to  decide  controversy  or 
to  order  other  parties  to  be  brought 
in. 

$  390.    Actions  against  fire  departments. 


§367.    ACTION  TO  BE  IN  NAME  OF  PARTY  IN  INTEREST.     Every 

action  must  be  prosecuted  in  the  name  of  the  real  party  in  interest,  except  as 

provided  in  section  three  hundred  and  sixty-nine  of  this  code. 

History:  Enacted  March  11,  1872,  founded  upon  |4  Practice  Act 
as  amended  1855,  Stats.  1855,  p.  303;  amendment  approved  April  15, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  63;  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  125,  act  held  unconstitu- 
tional, see  history,  |  5  ante. 


PARTIES  PLAINTIFFS— PARTIES  IN 

INTEREST. 

1, 2.  As  to  generally. 

3.    As  to  test. 

4,5.  Account  —  Assignment  —  Payment 
conditional  on  recovery. 

6.  Actions  —  Must    be    prosecuted    in 
name  of  real  party  in  interest. 

7- 10.  Same — Same — A  stranger  to  trans* 
action. 

11.  Same — Same — Action  not  brought  in 
name  of  real  party  in  interest. 

12,13.  8ame  —  Same  —  Same  —  Objection 
properly  taken  by  special  demur- 
rer. 

14.  Same  —  Same  —  Substitution    of 

proper  party  plaintiff. 

15.  Agents — As  proper  parties  plaintiff. 

16-20.  Amendment  to  change  or  correct 
parties  plaintiff — Power  of  court 
to  allow. 

21.  Assignee — As  party  plaintiff. 


22,23.  Same — Of  contract  of  gnaranty. 

24.  Same — Of   note  and   account — Con- 

sideration of  assignment. 

25.  Association — How   suit   brought   by 

and  against. 

26.  Beneficiary — Right   to  maintain   ac- 

tion. 

27.  Bond — To  officer,  state,  or  corpora- 

tion— Action  must  be  brought  by^ 
whom. 

28-  30.  Bringing  in  new  parties — By  cross - 
comnlaint. 

31.  Certiorari — Petition    for  —  "Person 

beneficially  interested. ' '' 

32.  Same  —  Same  —  Use    of    name    of 

people. 

33.  Same  —  Same  —  Validity  of  act  es- 

tablishing a  court. 

34.  Same — Same— iValidity    of    judicial 

determination. 

35.  Construction — In  general. 

36.  Same — Agent  in  whose  name  deed 

absolute  in  form  is  taken. 
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PARTIES    PLAINTIFF— IN    GENERAL. 
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37.  Same  —  Same  —  Principal   proper 

party  plaintiff. 

38.  Same  —  Corporation    proper    party 

plaintiff. 

39.  Same  —  Widow  of  intestate  proper 

plaintiff. 

40.  Contract — Distinct  sums  to  distinct 

payees. 

41.  .Copartnership  —  Contract     in     two 

names — Snit  in  name  of  all. 

42.  Corporations — Must  sue  and  be  sued 

in  corporate  name. 

43.  Same — Same — A  stockholder  is  not 

a  party. 
44-47.  Same  —  Same  —  Contract    of — Sub- 
scription to  stock. 

48,49.  Same — Same  —  Misappropriation  of 
funds  by  directors — Suit  to  re- 
cover. 

50.  County — Proper  party  plaintiff. 

51.  Same — Money  belonging  to  general 

fund — Action  in  name  of  county, 

52.  Ejectment — Undertaking   on  appeal 

— Proper  party  plaintiff. 

53.  Error  in   name   of  promisee  —  Not 

basis  for  defense,  when. 

54.  Fictitious    name — Conclusiveness    of 

judgment. 

55, 56.  Guardian — Action  on  bond  of — As- 
signee of  judgment. 

57.  Injunction — Bond   to   plaintiff   and 
others-:— Plaintiff    alone    may    sue 

on  bond. 

. 

Joinder  of  parties — Jurisdiction  of 
court  to  order. 

Same — Of  parties  defendant. 

Same — Of  parties  plaintiff. 

Same  —  Same  —  Mortgage  foreclo- 
sure— Note  and  mortgage  payable 
in  alternative. 

Legacy  —  To  incorporated  religious 
association  —  Successor  as  plain- 
tiff. 

License-tax  —  Action  by  county  — 
Beal  party  in  interest. 

Mandamus — People,  without  a  re- 
lator. 

Same— Private  party  applying  for. 

Same  —  Real  party  in  interest  — 
Name  of  people  can  not  be  used 
when.  # 

Mechanics'  lien — Assignment  of  ac- 
count secured  by  —  Proper  party 
plaintiff. 

Misjoinder — When  immaterial. 

Misnomer — And  mistake  of  identity. 

Mortgage  with  notes  secured  — 
Pledged  as*  collateral—Pledgee  not 
the  real  party  in  interest. 

Nonjoinder  —  Defect  apparent  — 
Waiver. 

Official  bond — Of  county  treasurer 
— Action  on  bond. 


58. 

59. 
60. 
61. 

62. 

63,  64. 

65. 

66. 
67-  70. 

71. 

72. 
73. 
74. 

75. 
76. 


77.  One  for  whom  contract  made — Real 

party  in  interest. 

78.  Partnership — How  suits  brought  by. 

79.  Party    beneficially     interested  — 

Proper  party  plaintiff. 

80.  Party  defendant — Effect  of  service 

of  summons  in  determining. 

81.  People — Use  of  name  as  plaintiff. 

82.  Same— As  to  use  of  name  of  people 

to  collect  wharfage. 

83.  Plaintiffs — As  to  who  proper. 

84.  Same — Procedure  on  refusal  to  join. 

85.  Pledgee  of  notes  and  mortgage  as 

collateral — Not  party  in  interest. 

86.  Possession  of  and  legal  title  to- 

Real  party  in  interest. 

87.  Private  party— Public  interest— Ac- 

tion by  former  in  his  own  name. 
88,  89.  Promissory  note— Holder  of — Action 
by,  when. 

90,91.  Same — Possession   prima   facie   evi- 
dence of  ownership. 

92.  Same— Pledged  as  collateral— Action 

by  payee. 

93.  Public   officer  —  Neglect   of   ofilcial 

duty — Action  by  private  individ- 
ual. 

94.  Qualification  of  rule 'of  section— By 

section  369,  post. 

95.  Reclamation  district— Delinquent  as- 

sessment—Law of  1868  — People 
proper  plaintiff. 

96.  Same— Same— Under  Political  Code 

— Reclamation  district  proper 
party  plaintiff. 

97.  Same — Same — Same — How   question 

presented. 

98.  Recognizance  in  criminal  proceeding 

—  Action    on  —  County    and    not 
people  proper  plaintiff. 
•9.  Religious   incorporation — Legacy   to 

— Action  for  by  successor. 
100.  Several  obligees— Party  beneficially 
interested  —  Person    entitled    to 
fruits  of  recovery. 

101- 104.  Substitution  of  parties— Jurisdiction 
of  court  to  order. 

105.  Swamp-land  district — Delinquent  as- 

sessment—Plaintiff  in   action    to 
recover. 

106.  Trustee  of  express  trust— Action  on 

subscription  to  corporation. 

107.  Same— Within  statute. 

108, 109.  Undertaking  on  appeal  —  Action 
against  sureties— Assignee  of  final 
judgment  can  not  maintain. 

110.  Same— In  ejectment  —  Action  must 

be  brought  in  name  of  whom. 

111.  Usurpation  of  oflBce— Action  to  de- 

termine right— People  by  quo  war- 
ranto. 

112.  Wharfage— Action    to    collect— Use 

of  name  of  people. 
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113.  Widow   of   intestate — Proper   party 

plaintiff  for  what  purpose. 

114.  Written  agreement  to  pay  money — 

Assignee  may  maintain  action. 

115.  Same — Fictitious  name  of   payee — 

Assignee  may  sue  in  own  name. 

As  to  assignees  as  parties  plaintiff  suits 
by, — see,  post,  9  368  and  note. 

As  to  how  associations  to  be  sued, — see, 
post;  S  388  and  note. 

As  to  right  to  sue  on  contract  made  for 
one's  benefit,  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  9  1559  and  note. 

As  to  who  are  parties  In  Interest  In  an 
action  for  wrongful  death  where  the  father 
of  decedent  has  settled  with  employer,  see, 
post,  9  369,  note. 

1.  As  to  generally. — Where  a  debtor  en- 
ters Into  two  written  obligations  of  which 
the  first  Is  an  order  on  a  third  person  for 
the  payment  of  a  specified  sum  of  money 
out  of  any  money  which  the  latter  might 
receive  on  the  debtor's  account  from  a  cer- 
tain source,  and  the  second  is  a  promise 
negotiable  in  form  to  pay  the  money  on  a 
certain  date  in  case  the  same  shall  not  have 
been  paid  at  such  time  by  the  party  upon 
whom  the  order  was  drawn  and  accepted, 
it  is  not  necessary,  in  an  action  against  the 
debtor  on  the  latter  instrument,  to  make 
the  third  person  a  party  defendant,  or  to 
allege  that  the  latter  received'  any  money 
from  the  source  named.  — Y  ellow  Jacket 
Gold  &  Silver  Mln.  Co.  v.  Holbrook,  24  Cal. 
App.   687,   142   Pac.   128. 

2.  An  action  for  damages  incurred  in 
moving:  a  house  and  improvements  from  one 
lot  to  another,  based  on  the  ground  of  fraud 
and  misrepresentation  of  the  owner  fn 
pointing*  out  the  wrong  lot  to  the  pur- 
chaser, may  be  maintained  against  such 
owner  by  the  assignee  of  the  contract  to 
purchase,  where  It  appears  from  the  evi- 
dence that  the  vendor  must  be  regarded  as 
having  made  the  same  misrepresentations  to 
the  plaintiff. — Conlin  v.  Emanuel  Lewis  In- 
vestment Co.,  22  Cal.  App.  388,  147  Pac.  472. 

3.  As  to  test. — One  of  the  tests  under 
this  section  is,  Would  a  judgment  in  the 
case  i-f  satisfied  by  the  defendant  protect 
him  from  future  annoyance  or  loss? — Simp- 
son v.  Miller,  7  Cal.  App.  248,  254,  94  Pac. 
252. 

4.  Account— Assignment  —  Payment  con- 


6.  Actions— Must  he  prosecuted  In  name 
of  real  party  In  interest,  except  as  other- 
wise provided  by  law. — Wiggins  v.  McDon- 
ald, 18  Cal.  126;  Lucas  v.  Pico.  55  Cal.  126, 
129;  People  v.  Haggln,  57  Cal.  579,  586; 
Walsh  V.  Soule,  66  Cal.  443,  445,  6  Pac.  82; 
Craig  v.  Pry,  68  Cal.  363,  368,  9  Pac.  550; 
Woodsun  v.  Cole,  69  Cal.  142,  145,  10  Pac. 
831;  Monterey  Co.  v.  Abbott,  77  Cal.  541, 
543,  18  Pac.  118.  20  Pac.  73;  Giselman  vt 
Starr,  106  Cal.  651,  657,  40  Pac.  8. 


7.  Same— Same— A  stranger  to  transac- 
tion has  no  right  to  sue. — Chenery  v.  Pal- 
mer, 5  Cal.  131,  138. 

8.  "Defendant  has  statutory  right  to 
have  cause  of  action  against  him  prosecuted 
by  real  person  in  Interest,  and  It  was  in 
exercise  of  that  right  that  he  pleaded  lack 
of  title  In  plaintiffs  and  asked  to  have  de- 
termined conflicting  claims  of  those  whom 
he  asserted  to  be  the  owners." — Giselman 
v.  Starr,  106  Cal.  651,  657,  40  Pac.  8. 

9.  But  this  right  is  limited  to  purpose 
of  statute,  which  is  readily  discernible.  "It 
is  to  save  defendant,  against  whom  judg- 
ment may  be  obtained,  from  further  harass- 
ment or  vexation  at  hands  of  other  claim- 
ants to  same  demand.  It  Is  to  prevent 
claimant  from  making  simulated  transfer,, 
and  thus  defeating  any  just  counter-claim 
or  set-off  which  defendant  would  have  to 
demand  if  pressed  by  real  owner.  But 
where  plaintiff  shows  such  title  as  that 
judgment  upon  it  satisfied  by  defendant 
will  protect  him  from  future  annoyance  or 
loss,  and  where,  as  against  party  suing, 
defendant  can  urge  any  defenses  he  could 
make  against  real  owner,  then  there  is  an 
end  of  defendant's  concern  and  with  it 
of  his  right  to*  object;  for,  so  far  as  he  is 
interested,  action  is  being  prosecuted  in 
name  of  real  party  in  interest." — Giselman 
v.  Starr,  106  Cal.  651,  657,  40  Pac.  8. 

10.  This  is  the  rule  except  in  those  cases 
in  which  it  is  claimed  that  another  is  the 
real  owner,  and  he  can  support  his  right  to 
make  that  claim  by  showing  that  he  has 
some  equitable  defense  against  real  owner 
which  he  can  not  maintain  against  prima 
facie  legal  owner. — Giselman  v.  Starr,  106 
Cal.  651,  657,  40  Pac.  8.  See  Price  v.  Dun- 
lap,  5  Cal.  483;  Gushee  v.  Leavltt,  5  Cal.  160, 
63  Am.  Dec.  116. 

11.  Same— Same— -Action   not   brought   ln> 


dltlonal  on  recovery  assignment  is  void,  and       name  of  real  party  In  Interest,  unless  case 


assignor,  not  assignee,  is  real  party  in  in- 
terest and  must  institute  action  to  enforce. 
— Rltter  v.  Stevenson,  7  Cal.  388. 

5.  Compares  Basse tt  v.  In  man,  7  Colo. 
20,  3  Pac.  383,  where  It  is  held  that  the  as- 
signee of  a  note  Is  the  real  party  in  interest 
although  the  consideration  of  the  assign- 
ment was  the  payment  to  the  assignor  after 
the  recovery  in  the  suit  by  the  assignee. — 
See  Cummings  v.  Morris,  25  N.  Y.  625; 
Meeker  v.  Clayhorn,  44  N.  Y.  349. 


be  one  of  exceptions  to  rule  provided  by 
statute,  It  is  fatal  to  action. — Dubbers  v. 
Goux,  51  Cal.  153.  See  Davis  v.  Mayor,  etc.. 
New  York,  14  N.  Y.  606,  67  Am.  Dec.  186; 
Clark  v.  Clark,  20  Ohio  St.  128;  Galpin  v. 
Lamb,  29  Ohio  St.  529;  Smith  v.  Chicago- 
&  N.  W.  R.  Co.,  23  Wis.  267. 

12.  Same— Same— Same— Objection  prop- 
erly taken  by  special  demurrer  on  ground- 
that  it  does  not  state  facts  sufficient  to 
constitute  cause  of  action. — People  v.  Hag- 
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gin,  57  Cal.  579,  587.     See  De  Witt  v.  Chan- 
dler, 11  Abb.  Pr.  (N.  Y.)  459. 
See  par.  97,  this  note. 

13.  Bates  says  advantage  may  be  taken 
by  answer. — See  1  Bates  Code  PI.,  p.  8. 

14.  Same— Same— Substitution  of*  proper 
party  plaintiff  on  ground  that  person  sub- 
stituted is  real  party  in  interest  at  time 
of  action  is  not  permissible. — Dubbers  v. 
Goux,  £1  Cal.  153.  See  Killmore  v.  Culver, 
24  Barb.  (N.  Y.)  656;  Eaton  v.  Alger,  57 
Barb.  (N.  Y.)  179;  Howard  v.  Taylor,  5  Duer 
(N.  Y.)  604,  11  How.  Pr.  CN.  Y.)  380;  Skews 
v.  Dunn,  3  Utah  186,  2  Pac.  64. 

15.  Areata  —  A»   proper   part  lea   plaintiff 

1n  action. — See,  post,  8  369  and  note. 

16.  Amendment  to  change  or  correct  par- 
tlea  plaintiff  —  Power  of  conrt  to  allow. — 

The  superior  court  upon  the  trial  of  an 
appeal  from  a  justices'  court,  has  power  to 
allow  the  plaintiff  to  amend  the  title  to  his 
action  by  changing  the  same  from  "United 
Mercantile  Association"  to  "I.  R.  Rubin, 
suing  herein  as  United  Mercantile  Associa- 
tion," where  the  complaint  alleges  that  the 
plaintiff  is  an  individual  doing  business  un- 
der the  fictitious  name  and  style  of  the 
United  Mercantile  Association  and  that  it 
has  complied  with  section  2466  of  the  Civil 
Code  of  the  state  of  California. — Henderson 
v.  Superior  Court,  26  Cal.  App.  437,  147  Pac. 
216. 

17.  In  an  action  against  a  corporation, 
where  it  is  discovered  at  the  outset  of  the 
trial  that  the  wrong  corporation  has  been 
sued,  the  court  can  not. allow  the  complaint 
to  be  amended  by  striking  from  the  allega- 
tion thereof  describing  the  corporate  exist- 
ence of  the  defendant  the  word  "New  York" 
and  substituting  therefor  the  word  "Cali- 
fornia." in  the  absence  of  any  service  upon 
or  appearance  on  behalf  of  the  California 
corporation,  or  of  any  showing  of  identity 
between  the  two  corporations  except  in 
name;  and  it  is  an  abuse  of  discretion  to 
refuse  such  substituted  corporation  relief 
from  such  judgment  upon  an  application 
made  under  section  473,  post. — Altpeter  v. 
Postal  Telegraph  Cable  Co.,  26  Cal.  App. 
705,  148  Pac.  241. 

18.  A  different  defendant  can  not  be  sub- 
stituted for  the  defendant  originally  sued, 
where  there  is  no  joint  or  privity  of  inter- 
est, and  the  rule  is  the  same  where  the 
defendant  is  a  corporation. — Altpeter  v. 
Postal  Telegraph  Cable  Co.,  26  Cal.  App.  705, 
148  Pac.  241. 

19.  While  a  party  to  a  suit  designated 
In  an  authorized  way  under  a  fictitious 
style,  where  the  complaint  does  not  disclose 
his  true  character,  can  not  afterward  cor- 
rect his  pleading  by  amendment,  in  deter- 
mining the  identity  of  a  party  plaintiff,  the 
allegations  of  the  complaint  may  be  looked 
to  as  well  as  the  title. — Miller  v.  Superior 
Court,  26  Cal.  App.  41,  146  Pac.  72. 

20.  In  such  a  case,  the  contention  that, 
Jiad  the  cause  proceeded  to  judgment  under 


the  title  in  which  it  Was  brought  and  that 
judgment  had  been  in  plaintiff's  favor,  such 
a  judgment  would  be  of  no  value  as  against 
the  plaintiff  designated  under  the  fictitious 
name,  is  answered  by  the  fact  that,  as  the 
complaint  discloses  the  identity  of  the  real 
party  in  whose  favor  the  action  was  being 
prosecuted,  the  defendant  might  have  asked 
the  court  to  require  an  amendment  to  be 
made  which  would  clearly  describe  the  name 
of  the  real  party  in  Interest;  and  if  the 
order  for  the  amendment  was  not  complied 
with,  the  action  might  have  been  dismissed. 
— Miller  v.  Superior  Court,  26  Cal.  App.  41, 
146  Pac.  72. 

21.     Assignee—-  Aa    party    plaintiff.  —  See 

post,  S  368  and  note. 


Aa  to  assignee  of  acconat  secured  by 
chan lea'  Ilea  not  being  proper  party  plain- 
tiff in  an  action  to  foreclose  the  mechanics' 
Hen,  see  par.  71,  this  note. 

Aa  to  aaalgnee  of  Anal  Judgment  not  being 
proper  party  to  ane  upon  appeal  bond,  such 
action  must  be  maintained  by  party  named 
In   instrument,  see  pars.   108-110,  this  note. 

Aa  to  assignee  of  Judgment  against  a 
guardian  attained  by  fcla  ward,  being;  the 
proper  party  plaintiff  in  a  suit  on  the 
guardian's  bond,  see  pars.  55,  56,  this  note. 

Aa  to  assignee  of  written  agreement  to 
pay  money  belna*  proper  party  plaintiff  in 

an  action  on  the  instrument,  and  where  a 
fictitious  name  Is  used  for  name  of  payee, 
may  maintain  the  suit  In  his  own  name,  see 
pars.  114,  115,  this  note. 


Aa  to  pledgee  of  mortgage  and  notea 
cured  aa  collateral*  not  belna*  real  pnrty  In 
Infereat  in  action  on  mortgage  and  notes, 
see  pars.  85,  92,  this  note. 

22.  Same— Of  contract  of  guaranty,  right 
to  sue  in  his  own  name. — Reios  v.  Mardis, 
18  Cal.  App.  276,  280,  122  Pac.  1091. 

23.  Whatever  the  common-law  rule,  or 
the  reason  for  its  origin,  may  have  been, 
it  is  certain  that  the  immediate  effect  of 
sections  953,  954,  1458  and  1459  of  Civil 
Code,  and  sections  367  and  368  of  Code  of 
Civil  Procedure,  is  to  permit  the  assignee 
of  a  contract  of  guaranty — which  is  but  a 
chose  in  action — to  sue  thereon  In  his  own 
name. — Reios  v.  Mardis,  18  Cal.  App.  276.  280, 
122  Pac.  1091.  See  LaRue  v.  Groezlnger, 
84  Cal.  281,  18  Am.  St.  Rep.  179,  24  Pac.  42; 
Rued  v.  Cooper,  109  Cal.  682,  34  Pac.  98; 
Cunningham  v.  Norton,  6  Cal.  Unrep.  85,  40 
Pac.  491;  Simmons  v.  Zimmerman,  144  Cal. 
256,  1  Ann.  Cas.  850,  79  Pac.  451;  First  Nat. 
Bank  v.  Carpenter,  41  Iowa  518;  Wood  v. 
Farmer,  200  Mass.  209,  86  N.  B.  297;  Weir 
v.  Anthony,  85  Neb.  896,  58  N.  W.  206; 
Small  v.  Sloan,  1  Bosw.  (N.  T.)  852. 

24.  Same— Of  note  and  account— Consid- 
eration of  asalgnment  payment  to  be  made 
after  recovery  in  suit  by  assignee,  the  as- 
signee is  "the  real  party  In  interest"  within 
meaning  of  this  section. — Bassett  v.  In  man, 
7   Colo.   270,   3   Pac.    888;    citing   Cummings 
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v.  Morris,  25  N.  T.  625;  Meeker  v.  Claghorn, 
44  N.  Y.  349. 

25.  Associations— How  salts  brought  by 
and  against. — See,  post,  §  888  and  note. 

26.  Beneficiary— Right  to  maintain  ac- 
tion.— Fact  that  the  trustee  of  an  express 
trust  might  also  under  section  369,  post, 
maintain  the  action  does  not  affect  the  right 
of  the  real  party  in  interest  to  maintain  it. 
— Horseshoe  Pier  Amusement  Co.  v.  Sibley, 
157  Cal.  442,  447,  10$  Pac.  308. 

27.  Bond— To  officer,  state*  or  corpora- 
tion— Action  must  be  brought  by  real  party 
In  interest,  and  not  in  name  of  party  hold- 
ing legal  title  for  benefit  of  party  inter- 
ested.— Baker  v.  .Bartol,  7  Cal.   551. 

28.  Bringing  In  new  parties — By  cross- 
complaint. — A  new  party,  not  necessary  to 
the  decision  of  the  matter  before  the  court, 
can  not  be  brought  in  by  cross-complaint.— 
Reed  v.  Wing,  168  Cal.  706,  144  Pac.  964. 

• 

29.  Where  parties  against  whom  a  cross- 
complaint  has  been  filed  appear  in  the  action 
without  objecting  to  being  brought  into 
court,  the  objection  that  the  filing  of  the 
cross-complaint  was  improper  is  waived. — 
Kunz  v.  California  Trona  Co.,  169  Cal.  348, 
146  Pac.  883. 

30.  Under  section  442,  post,  providing 
that  **whenever  the  defendant  seeks  affirma- 
tive relief  against  any  party  to  the  action, 
relating  to  or  depending  upon  the  contract 
or  transaction  upon  which  the  action  is 
brought,  or  affecting  the  property  to  which 
the  action  relates,  he  may  .  .  .  file  ...  a 
cross-complaint,"  a  defendant  is  not  au- 
thorized to  bring  In  new  parties  by  way 
of  cross-complaint. — Clark  v.  Kelley,  168 
Cal.  207,  124  Pac.  846. 

81.  Certiorari  —  Petition  for  —  "Person 
beneficially  Interested."  —  Person  through 
whose  lands  proposed  public  road  will  pass 
is  beneficially  interested  In  matter  of  com- 
pensation for  his  land  which  may  be  taken 
for  use  of  road,  and  is  interested  in  having 
road  located  In  such  manner  that  it  will  be 
legal  and  valid  when  it  is  declared  public 
highway,  and  Is  proper  party  to  contest 
legality  of  proceedings  for  establishment  of 
the  road. — Damrell  v.  Board  of  Supervisors, 
40  Cal.  154,  158. 

32.     Same— Same— Use  of  name  off  people, 

— Petition  for  writ  of  certiorari  has  no 
right  to  use  name  of  the  people,  nor  is  it 
necessary  to  use  it,  In  suing  out  writ  in 
order  to  obtain  redress  of  private  wrong. — 
People  ex  rel.  San  Francisco  v.  County 
Judge,  40  Cal.  479. 

S3.  Same— Same— Validity  off  act  estab- 
lishing a  court. — Private  party  can  not  bring 
certiorari  to  determine  whether  act  estab- 
lishing court  is  constitutional  and  valid, 
because  people  are  interested  and  entitled 
to  be  heard  In  matter. — Fraser  v.  Freelon, 
53  Cal.  644.  See  People  ex  rel.  San  Fran- 
cisco v.  County  Judge,  40  Cal.  479. 


'  84.  Same — Same— Validity  off  Judicial  de- 
termination.— Party  -to  suit  may  bring  cer- 
tiorari to  have  determined  validity  of 
•Judgment,  because  parties  to  suit  are  only 
persons  involved;  public  is  not  interested. — 
See  People  ex  rel.  San  Francisco  v.  County 
Judge,  40  Cal.  479. 

85.  Construction— In  general* — This  sec- 
tion is  made  subject  to  section  369,  post, 
which  creates  exceptions  to  rule. — See  Oliver 
v.  Walsh,   6  Cal.   456. 

86.  Same — Agent  in  whose  name  deed  ab- 
solute In  form  is  taken  as  security  for  debt 
to  principal  not  necessary  party  in  action 
to  have  deed  declared  a  mortgage  and  fore- 
closed.— Churchill  v.  Woodworth,  148  Cal. 
669,  113  Am.  St.  Rep.  329,  84  Pac.  155. 

87.  Same— Same— Principal  proper  party 
plaintiff  to  bring  such  action.  —  Anglo- 
Califomian  Bank  v.  Cerf,  147  Cal.  384,  81 
Pac.  1077. 

88.  Same  —  Corporation     proper     party 

plaintiff  to  bring  suit  to  restrain  diversion 
of  water  by  subsequent  owner  of  land  from 
which  water  was  to  be  furnished,  though 
incorporated  to  furnish  its  stockholders  a 
limited  amount  of  water  flowing  from  cer- 
tain tract  under  contract  with  owner  of 
the  land,  such  owner  covenanting  with 
stockholders  as  grantees  to  cause  specified 
quantity  of  water  to  be  conveyed  to  the 
several  grantees'  land. — Los  Robles  Water 
Co.  v.  Stoneman,  146  Cal.  208,  79  Pac.  880. 

89.  Same  — Widow  off  intestate  proper 
plaintiff  to  prosecute  suit  to  recover  land 
conveyed  by  the  Intestate  in  his  lifetime 
through  fraudulent  representations  and  un- 
due influence  of  the  grantee. — Page  v.  Gar- 
ver,  146  Cal.  577,  80  Pac.  860. 

40.  Contract— Distinct  sums  to  distinct 
payees,  such  payee  is  proper  plaintiff,  and 
can  maintain  suit  in  his  individual  name 
without  joining  associates  with  him  in  con- 
tract, who  are  not  entitled  to  receive  any 
of  money  recovered,  with  him. — Craig  v. 
Fry,  68  Cal.  363,  368,  9  Pac.  550. 

See  par.  100,  this  note. 

41.  Copartnership— Contract  in  name  off 
two— -Suit  In  name  off  all. — In  a  case  in 
which  a  copartnership  consists  of  several 
persons,  and  *  the  required  certificate  of 
partnership  has  been  filed,  a  suit  may  be 
maintained  in  the  name  of  all  the  partners 
upon  a  contract  in  which  but  two  of  the 
partners  are  named  as  parties,  under  the 
doctrine  of  undisclosed  principal. — Firth  v. 
Richter,  —  Cal.  App.  — ,  196  Pac.  277. 

As    to    suits    by    partnerships    generally, 

see,  post,  9  388  and  note. 

42.  Corporations— Must  sue  and  be  sued 
la  corporate  name. — i4A  corporation,  like  a 
person,  is  recognized  in  law  only  by  its 
name,  and  its  corporate  capacity,  rights, 
and  liabilities;  it  is  as  distinct  from  per- 
sons composing  it  as  an  incorporated  city 
Is  from  an  inhabitant  of  the  city." — Curtiss 
v.  Murry,  86  Cal.  683. 
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As    to    where    corporation 
plalatlfl,  see  par.  88,  this  note. 


proper    party 


As  to  trustee  off  corporatioa,  to  whom 
stoclc-subscrlptloas  are  made  payable,  be- 
Ing  proper  party  plalatlfl  in  an  action  on 
the  subscription  contract,  see  par.  106,  this 
note. 

48.  Same— Same— A  stockholder  Is  aot  a 
party  to  an  action  by  or  against  the  cor- 
poration.—  Favorite  v.  Superior  Court  of 
Riverside  County,  58  Cal.  Dec.  284,  286,  184 
Pac.  15. 

44.  Same— Same— Coatract  off — Subscrip- 
tion to  stock. — Action  for  recovery  of  prop- 
erly brought  in  name  of  corporation,  be- 
cause money  when  recovered  belongs  to  it. 
— Western  D.  Co.  v.  Emery,  61  Cal.  611,  614. 
See  Summer  v.  Farish,  10  Cal.  847;  Wiggins 
v.  McDonald,  18  Cal.  126. 

As  to  salt  by  trustee  off  corporatioa  to 
whom  subscription  to  stock  la  payable,  see 

par.  105,  this  note. 

.  46.  Action  by  corporation  to  enforce  pay- 
ment of  subscriptions  made  by  and  between 
individuals  is  properly  so  brought  because 
corporation  is  real  party  in  interest,  being; 
party  to  whom  the  money  will  go  on  re- 
covery.— Western  D.  Co.  v.  Emery,  61  Cal. 
611,  614.  See  Summers  v.  Farish,  10  Cal. 
347;  Wiggins  v.  McDonald,  18  Cal.  126. 

46.  Where  two  subscription  notes  to  cor- 
poration executed  by  A  to  B  as  executive 
agent  for  C,  a  foreign  corporation,  in  action 
upon  notes  by  B,  it  was  held  that  contract 
was  between  A  and  C,  and  that  B  had  no 
beneficial  interest  and  could  not  maintain 
action. — Considerant  v.  Brisbane,  22  N.  Y. 
389. 

47.  But  he  was  "a  trustee  of  an  express 
trust,"  and  as  such  could  maintain  an  ac- 
tion upon  the  notes  in  his  own  name,  he 
being  the  person  in  whose  name  contract 
is  made  for  benefit  of  another. — Considerant 
v.   Brisbane,  22  N.  Y.  889. 

See,  post,  §  389  and  note. 

48.  Same  —  Same  —  Misappropriation  off 
fund*  by  directors— Salt  to  recover  must  be 


brought  in  name  of  corporation.  Money 
misappropriated  belongs  to  corporation  as 
such,  and  not  to  stockholder's,  and  stock- 
holders can  not  maintain  suit  except  in 
cases  provided  for. — Cogswell  v.  Bull,  39 
Cal.  320,  324. 

49.  If  corporation,  on  proper  demand  to 
do  so  by  stockholder,  refuses  to  institute 
action,  then  stockholder  may  sue  in  his  own 
name  to  recover  misappropriated  money 
for  corporation. — Cogswell  v.  Bull,  39  Cal. 
320.  324. 

50.  County  —  Proper  party  plaintiff,  —  as 
to  when  it  is,  see  pars.  68-70,  76,  98,  111, 
this  note. 

51.  Same— Money  beloaaina;  to  geaeral 
f and— -Action  la  name  off  connty  Is  properly 
so  brought. — Solano  Co.  v.  Neville,  27  Cal. 
465,  468. 


52.  Ejectments— Uadertaklaa;  on  appeal 
la— Proper  party  plalatlfl, — as  to,  see  par. 
110,  this  note. 

53.  Error  la  aame  off  promisee  Not  basla 
for  defense,  when. — Where  the  parties  to  a 
contract  can  be  ascertained,  and  an  action 
is  prosecuted  in  the  name  of  the  real  party, 
an  error  in  the  name  of  the  promisee  as 
described  in  the  promise  is  not  a  proper 
basis  of  defense. — Goldberg,  Bowen  ft  Co. 
v.  Dimick,  169  Cal.  187.  146  Pac.  672. 

54.  Fictitious  name  —  Conclusiveness  off 
Jndsrment. — One  sued  and  served  with  sum- 
mons, under  a  false  or  fictitious  name,  must 
appear  and  set  up  the  misnomer,  and  what- 
ever defense  he  may  have,  or  else  be  held 
concluded  by  the  judgment. — Brum  v.  Ivlns, 
154  Cal.  20,  96  Pac.  876. 

55.  Guardian— Action  on  bond  off— Assig- 
nee off  judgment  obtained  by  ward  against 
his  guardian  on  final  settlement,  may  main- 
tain action  on  the  guardian's  bond  against 
sureties  without  formal  assignment  thereof 
to  plaintiff. — Heisen  v.  Smith,  138  Cal.  216, 
219,  71  Pac.  180,  discussing  and  refusing  to 
follow  Moses  v.  Thome,  6  Cal.  87,  and  Chll- 
Strom  v.  Epplnger,  127  Cal.  826,  78  Am.  St. 
Rep.  46,  59  Pac.  696,  because  in  both  those 
cases  the  court  overlooked  the  provision 
of  the  statute  'governing. 

As  to  asstsmee  as  proper  party  plaintiff* 

see  pars.  21-24,  this  note. 

66.  "It  is  familiar  principle  that  in  equity 
'assignment  of  demand  entitles  assignee  to 
every  remedy,  lien,  or  security  that  could 
have  been  used,  or  made  available  by  as- 
signor as  means  of  indemnity  or  payment' 
(2  White  &  Tudor's  Leading  Cases  in 
Equity,  1667,  and  cases  cited);  and  it  fol- 
lows that  assignment  of  judgment  against 
guardian  operated  as  against  guardian's 
bond."— Heisen  v.  Smith,  188  Cal.  216,  219.  17 
Pac.  180. 

57.  Injunction  —  Bond  to  plalatlfl  and 
others— Plaintiff  alone  may  sue  oa  bond. — 

Where  given  to  plaintiff  and  others  as 
obligees,  plaintiff  alone  may  sue,  where 
property  on  which  injunction  operated  was 
his  sole  property,  and  injury  is  his  alone, 
complaint  setting  forth  these  facts. — Prader 
v.  Purkett,  13  Cal.  588;  Browner  v.  Davis. 
15  Cal.  9,  11.  See  Summers  v.  Farish,  10 
Cal.  347. 

See  pars.  27,  40,  100,  this  note. 

58.  Joinder  off  parties  —  Jurisdiction  off 
court  to  order. — The  superior  court  has  ju- 
risdiction, under  section  889,  post,  to  make 
an  order  in  such  action  joining  the  claim- 
ants of  the  money  as  parties  defendant  with 
the  sheriff. — Cassidy  v.  Norton,  26  Cal.  App. 
433,  143  Pac.  1057. 

59.  Same— Off  parties  defeadant. — An  ac- 
tion can  not  be  maintained  against  several 
defendants  jointly  for  damages  when  there 
has  been  no  concert  of  action  or. unity  of 
design  amongst  them.  But  where  direct  per- 
sonal injury  is  occasioned  by  the  separate 
but   concurring   negligence    of    two   parties 
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at  one  and  the  same  time,  an  action  will  lie 
against  one  or  all  of  them. — Lang  v.  Lilley 
&  Thurston  Co.,  20  Cal.  App.  223,  128  Pac. 
1028,  1031. 

As  to  Joining  as  defendants  persons  who 
refuse  to  become  plaintiffs* — see,  post,  S  882 
and  note. 

00.  Same  — Of   parties   plaintiff.  —  As    to 

generally,  see,  post,  $9  378,  382  and  note. 

01.  Same—  Same— Mortgage  foreclosure— 
Note  and  mortgage  payable  In  alternative. 

— In  a  case  in  which  a  promissory  note  and 
a  mortgage  securing  its  payment  are  made 
payable  in  the  alternative  to  either  of  two 
persons  named,  the  Instrument  secured  is  . 
not  a  promissory  note,  but  where  it  pur-  ( 
ports  to  be  for  value  received,  it  furnishes 
sufficient  consideration  for  maintaining;  an 
action  thereon,  and  the  mortgage  given  to 
secure  the  payment  thereof  can  be  fore- 
closed, where  both  of  the  parties  to  whom 
the  prpmissory  note  and  the  mortgage  run 
in  the  alternative  are  joined. as  plaintiffs. — 
Kgenberger  v.  Neuman,  41  Cal.  App.  134,  89 
Cent.  L.  J.  249,  182  Pac.  808,  approving 
doctrine  in  Seedhouse  v.  Broward,  34  Fla. 
522,  16  So.  426.  See  Mussel  man  v.  Oakes, 
19  111.  81,  68  Am.  Dec.  683;  Carr  v.  Bauer, 
61  111.  App.  604;  Diffenderfer  v.  Scott,  5  Ind. 
App.  248.  82  N.  E.  87. 

See,  also,  note  89  Cent.  L.  J.  260. 

02.  Legacy— To  Incorporated  religions  as- 
sociation—Saceessor  as  plaintiff. — See  par. 
99,  this  note. 

03.  License-tax— Action  by  coo  nty— Real 
party  in  Interest. — Board  of  supervisors  of 
county  having  imposed  license-tax,  and  pro- 
vided for  its  collection  In  name  of  people, 
county  can  not  maintain  action  in  Its  own 
name  for  recovery  of  the  tax. — Monterey 
County  v.  Abbott,  77  Cal.  641,  643,  18  Pac, 
113,  20  Pac.  73. 

64.  Failure  to  take  out  license  under 
such  provision  does  not  make  defendant 
debtor  of  county  so  as  to  enable  county  to 
maintain  action  in  Its  own  name. — Monterey 
County  v.  Abbott,  77  Cal.  641,  643,  18  Pac. 
113,  20  Pac.  73. 


05.  Mandamus— People,  without  n  rela- 
tor.— The  people,  without  a  relator,  qn  ap- 
plication of  attorney-general,  may  bring 
action  to  compel  board  of  supervisors  to 
issue  bonds  for  specific  purpose,  where 
there  is  act  of  legislature  requiring  it  to 
be  done. — People  v.  Board  of  Supervisors, 
60  Cal.  661,   664. 

00.    Same  — Private    party    applying    for 

must  have  interest  of  nature  which  is  dis- 
tinguishable from  that  of  mass  of  com- 
munity.— Linden  v.  Board  of  Supervisors, 
46  CaL  6.  See  Me.  Sanger  v.  County  Com- 
missioners, 26  Me.  291.  Mich.  People  ex  rel. 
Drake  v.  Regents,  4  Mich.  98.  Pa.  He  finer 
v.  Commonwealth  ex  rel.  Kline,  28  Pa.  St. 
108. 


07. 
of  people 


party  In  Interest— Name 
not  bo  nscd  in  writ  of  man- 


damus when  relator  alone  is  interested. — 
People  ex  rel.  Livingston  v.  Pacheco,  29  Cal. 
210,  213. 

68.  Where  people  are  interested  attor- 
ney-general, or  those  to  whom*  he  may  dele- 
gate authority,  alone  is  entitled  to  prosecute 
the  case. — People  ex  rel.  Livingston  v.  Pa- 
checo, 29  Cal.  210,  213. 

69.  Where  it  appears  from  nature  of  pro- 
ceedings that  large  number  of  persons  are 
Interested  therein,  and  application  is  made 
in  name  of  the  people,  but  not  signed  by 
attorney-general,  if  his  consent  to  use  of 
name  of  people  may  fairly  be  inferred,  pro- 
ceedings will  not  be  dismissed. — People  ex 
rel.  Ferguson  v.  Board  Supervisors,  36  Cal. 
695,  666,  distinguishing  People  ex  rel.  Liv- 
ingston v.  Pacheco,  29  Cal.  210,  213. 

70.  Where  attorney-general  has  given 
his  consent  that  action  may  be  commenced 
In  name  of  people,  and  it  appears  from  ap- 
plication that  relator  is  only  party  inter- 
ested, and  that  state  has  no  direct  interest 
in  event  of  suit,  attorney-general,  as  such, 
has  no  power  to  control  conduct  of  suit,  or 
withdraw  his  consent  to  use  of  name  of 
people,  as  plaintiff,  to  prejudice  of  relator. 
— People  ex  rel.  Rondel  v.  North  San  Fran- 
cisco H.  ft  R.  R.  Assoc,  38  Cal.  664. 

71.  Mechanics'  lien  —  Assignment  of  ac- 
count secured  by— Proper  party  plaintiff  to 

foreclose  is  assignor,  not  assignee,  of  ac- 
count, because  mechanics'  Hen,  like  mort- 
gage, is  mere  Incident  of  debt,  and  does  not 
pass  without  written  assignment  thereof. — 
Ritter  v.  Stevenson,  7  Cal.  888. 

As  to  assignee  as  proper  party  plaintiff, 

see  pars.  21-24,  this  .note. 

72.  Misjoinder — When  Immaterial. — A  de- 
fendant against  whom  there  was  a  sufficient 
complaint  can  not  object  that  others  who 
had  no  Interest  in  the  subject-matter  of  the 
city  were  made  defendants,  unless  it  also 
appeared  that  his  interests  were  affected 
thereby. — Madary  v.  City  of  Fresno,  20  Cal. 
App.  91.  128  Pac.  840,  344. 

7S.     Misnomer— And    mistake    In    Identity. 

— A  person  who,  bearing  the  name  of  the 
defendant,  though  not  identical  with  him,  is 
duly  served  with  summons,  and  permits 
Judgment  to  go  against  him  by  default,  can 
not  maintain  an  action  to  enjoin  the  exe- 
cution of  the  Judgment,  merely  upon  the 
ground  that  he  was  not  in  fact  liable  upon 
the  obligation  sued  on. — Brum  v.  Ivins,  154 
Cal.  19,  96  Pac.  876. 

As  to  effect  of  service  of  summons  In  de- 
termining party  defendant,  see  par.  80,  this 
note. 

74.  Mortgage  with  notes  secured  — 
Pledged  as  collateral— Pledgee  not  the  real 
party  In  Interest  within  meaning  of  this 
section. — See  pars.  86,  92,  this  note. 

As  to  mortgage  and  note  payable  In  al- 
ternative to  two  persons  named,  both  per- 
sons named  to  be  Joined  as  plaintiffs,  see 
par.  61,  this  note* 
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75.  Nonjoinder— .Defect  apparent— Waiver. 

— Where  the  complaint  shows  on  Its  face 
that  the  plaintiff  is  a  married  woman  not 
living  separate  and  apart  from  her  hus- 
band, and  that  she  is  suing"  for  damages  for 
deceit,  such  complaint  shows  a  defect  of 
parties  plaintiff  where  the  husband  is  not 
joined,  but  as  such  defect  is  not  specified 
in  the  demurrer  to  the  complaint,  it  will 
be  deemed  to  have  been  waived. — Work  ▼. 
Campbell,  164  Cal.   348,  128  Pac.   943,   946. 

76.  Official  bond— Of  county  treasurer-* 
Action  on  bond  for  failure  to  pay  over 
moneys,  which  are  alleged  in  complaint  to 
belong  to  county,  is  properly  brought  in 
name  of  county. — Mendocino  County  v.  Mor- 
ris, 32  Cal.  146,  148. 

See  par.  27,  this  note. 

77.  One  for  whom  contract  made— Real 
party  In  Interest,  and  may  maintain  an  ac- 
tion to  enforce  contract. — Western  D.  Co.  v. 
Emery,  61  Cal.  611,  614. 

See  pars.  40,  79,  this  note;  also,  post* 
S  369  and  note. 

78.  Partnership*— How  salts  brought  by. 

— See,  post,  S  388  and  note. 

As  to  contract  In  name  of  two  partners, 
•alt  In  name  of  all,  see  par.  41,  this  note. 

7*.  Party  beneficially  Interested— Proper 
party  plaintiff,  because  entitled  to  fruits 
of  action. — Summers  v.  Farish,  10  Cal.   347. 

80.  Party  defendant— Effect  of  service  of 
Mammons  In  determining. — The  party  served 
with  the  summons  is  the  party  who  is  re- 
quired to  defend,  although  Identity  of  name 
raises  merely  a  disputable  presumption  of 
identity  of  person,  and  there  may  be  many 
persons  of  the  same  name;  and. if  he  falls 
to  appear  and  defend  on  the  ground  that  he 
is  not  the  person  intended,  he  can  not  after- 
wards resist  the  enforcement  of  the  judg- 
ment by  default  rendered  against  him. — 
Brum  v.  Ivins,  154  Cal.  19,  96  Pac.  876. 

As  to  misnomer  and  mistake  of  Identity, 
party    served    suffer  Inn*    default    Judgment, 

see  par.  73,  this  note. 

81.  People— Use  of  name  as  plaintiff, — as 

to,  when  proper,  see  pars.  32,  88,  65,  67-70, 
this  note. 

82.  Same— Ai  to  use  of  name  of  people 
to  collect  wharfage  for  private  individual, 
see  People  ex  rel.  State  Board  of  Harbor 
Commissioners  v.  Steamer  America,  34  Cal. 
676,   679. 

88.  Plaintiffs— As  to  who  proper. — As  to 
generally,  see,  post,  8  878  and  note. 

84.  Same— Procedure  on  refusal  to  Join. 

— As  to  generally,  see,  post,  8  382  and  note. 

85.  Pledgee  of  notes  and  mortgage  as 
collateral— Not  party  In  Interest. — The  pled- 
gee of  promissory  notes  and  mortgage  se- 
curing same  is  not  party  in  interest  within 
meaning  of  this  section. — See  par.  92,  this 
note. 

86.  Possession  of  and  legal  title  to— Real 
party  In  Interest. — Possession  of,  and  legal 


title  to,  anything  In  action  gives  person 
right,  as  real  party  In  Interest,  to  maintain 
action. — Woodsum  v.  Cole,  69  Cal.  142,  143, 
145,  10  Pac.  331.  See  Cummings  v.  Morris, 
8  Bosw.   (N.  T.)   560. 

87.  Private  party  — Public  Interest-— Ac- 
tion  by   former  In   his  own   name   may   be 

maintained,  when. — See  Minor  v.  Kidder.  48 
Cal.  229;  In  Matter  of  Marks,  45  Cal.  199. 
See  pars.  81,  38,  66-70,  111,  this  note. 

88.  Promissory    note—Holder    of— Action 

by,  to  be  maintainable  he  must  be  legal 
owner  and  have  right  to  the  possession;  and 
that  ownership  must  be  such  as  to  protect 
maker  on  subsequent  action  to  recover 
against  him. — Woodsum  v.  Cole,  69  Cal.  142, 
145,  10  Pac.  331.  See  Cummings  v.  Morris, 
8  Bosw.  (N.  Y.)  560. 

An  to  promissory  note  made  payable  In 
the  alternative  to  either  of  two  parties 
named,  both  parties  named  to  be  joined  as 
plaintiffs  In  suit  on  note,  see  par.  41,  this 
note. 

89.  Defendant  may  show  that  plaintiff 
paid  no  money  or  other  consideration  for 
note,  and  is  not  legal  owner  of  it. — Wood- 
sum  v.  Cole,  69  Cal.  142,  145,  10  Pac.  831; 
Towne  v.  Wason,  i28  Mass.  517;  Hays  v. 
Hathorn,  74  N.  Y.  486. 

00.  Same  —  Possession  prima  facie  evi- 
dence of  ownership,  whether  obtained  be- 
fore or  after  maturity,  whether  with  or 
without  consideration,  and  confers  upon 
holder  a  right  of  action;  and  consideration 
for  transfer  need  not  be  proved  unless  de- 
fense is  interposed  which  would  otherwise 
preclude  recovery. — McCann  v.  Lewis,  9  Cal. 
246. 

91.  Right  of  plaintiff  to  maintain  action 
can  not  be  questioned,  unless  defendant 
pleads  payment  or  off-set  against  person 
claimed  to  be  true  party  in  interest. — 
Gushee  v.  Leavitt,  5  Cal.  160,  63  Am.  Dec. 
116;  Price  v.  Dunlap,  5  Cal.  488. 

92.  Same— Pledged  as  collateral— Action 
by  payee. — "Delivery  of  note  and  mortgage, 
without  any  indorsement  or  written  trans- 
fer, constituted  such  transfer  as  would  de- 
prive plaintiff  of  right  to  sue  on  them  in 
its  own  name,  with  consent  of  transferee. 
At  most  it  was  only  pledge,  and,  as  between 
pledgeor  and  pledgee,  legal  title  remained 
In  former.  And  rule  Is  that  when  plaintiff 
holds  legal  title  to  demand,  he  is  real  party 
In  interest."  —  Consolidated  Nat.  Bank  v. 
Hayes,  112  Cal.  75,  82,  83,  44  Pac.  469.  See 
O'Connor  v.  Irvine,  74  Cal.  435,  16  Pac.  236; 
Grant  v.  Heverln,  77  Cal.  263,  18  Pac.  647, 
19  Pac.  493. 

98.  Public  officer— Neglect  of  official  duty 
—Action  by  private  Individuals — As  to  gen- 
erally, see  In  matter  of  Marks,  45  Cal.  199. 

94.  Qualification  of  rule  of  section— By 
section  369,  post. — The  general  rule  laid 
down  in  this  section  is  qualified  by  the  ex- 
ceptions specified  in  section  369. — Tandy  v. 
Waesch,  154  Cal.  108,  110,  97  Pac.  69. 
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Reclamation  district— Delinquent-as- 
sessment— Law  of  1868— People  proper  plain- 
tiff. — People  of  state  proper  parties  plaintiff 
in  an  action  to  reeover  delinquent-assess- 
ment levied  in  swamp-land  district,  under 
law  of  1868  (Stats.  1867-68,  8  35.  p.  507) 
providing:  that  district  attorney  shall  pro- 
ceed against  all  delinquents  in  same  manner 
as  is  provided  by  law  for  collection  of  state 
and  county  taxes. — People  v.  Hagar,  52  Cal. 
171,  181. 

86.  Same— Same— Under  Political  Code- 
Reclamation  district  proper  party  plaintiff 
under  Political  Code,  section  8466,  that  sec- 
tion having  omitted  provision  that  district 
attorney  shall  proceed  in  matter  provided 
by  law  for  collection  of  state  and  county 
taxes. — People  v.  Haggin,  57  Cal.  579;  Rec- 
lamation Dist.  v.  Hagar,  66  Cal.  54,  4  Pac. 
945;  Reclamation  Dist.  v.  Parvin,  67  Cal. 
501,  8  Pac.  48. 

97.  Same— -Same  —  Same  —  How  question 
presented. — A  special  demurrer  la  only  man- 
ner in  which  question  of  proper  party 
plaintiff  can  be  raised. — Mc'Kinstry,  J.,  in 
concurring  opinion  in  Reclamation  Dist.  v. 
Hagar,  66  Cal.  54,  59,  declaring  there  is 
nothing  to  the  contrary  in  People  v.  Hag- 
gin,  57  Cal.  579,  587.  See  De  Witt  v.  Chan- 
dler, 11  Abb.  Pr.  (N.  Y.)   459. 

See  pars.  12,  13,  this  note. 


98.  Recognisance  la  criminal  proceeding; 
—Action  on— County  and  not  people,  though 
recognizance  runs  to  latter,  Is  proper  party 
plaintiff.  "Where  defendant  convicted  in 
criminal  proceeding  is  unable  to  pay  costs, 
or  where  he  is  acquitted,  costs  become 
county  charge,  and  all  -fines  and  forfeitures, 
when  collected  in  any  court  in  this  state, 
are  to  be  applied  to  payments  of  costs  in 
which  fine  was  imposed  or  in  which  for- 
feiture was  Incurred;  and  after  such  costs 
have  been  paid,  residue  is  directed  to  be 
paid  to  the  county  treasurer  of  county  in 
which  court  is  held.  County  has  direct 
interest  in  collection  of  amount  due  on 
recognizance.  If  collected  county  will  be 
relieved  of  necessity  of  raising  money  for 
payment  of  costs  by  resort  to  taxation; 
and  in  event  of  surplus,  surplus  will  belong 
to  it  by  force  of  legislative  direction  that 
it  shall  be  paid  Into  county  treasury." — 
Mendocino  County  v.  Lamar,  30  Cal.  627, 
629. 

See  Kerr's  Cyc.  Pen.  Code,  2d  ed.,  §  1570 
and   note. 

99.  Rellaions  Incorporation— Legacy  to— 
Action  for  by  successor. — Where  there  were 
three  incorporated  religious  associations  for 
similar  objects,  viz.;  American  Protestant 
Society,  whose  object  it  was  to  diffuse 
through  United  States  principles  \>f  protes- 
tant  religion;  Foreign  Evangelical  Society, 
whose  object  it  was  to  promote  moral  wel- 
fare of  Inhabitants  of  foreign  Christian 
countries;  and  Christian  Alliance,  whose  ob- 
ject it  was  to  unite  Christians  of  all  de- 
nominations In  promoting  religious  freedom 
aod  knowledge  in  papal  countries.     These 


associations  were  simultaneously  dissolved, 
and  members  of  them  associated  themselves 
as  American  and  Foreign  Christian  Union, 
whose  object  was  declared  to  be  to  diffuse 
religious  liberty  and  pure  Christianity  both 
at  home  and  abroad,  where  corrupt  Chris- 
tianity exists.  Defendant's  testator,  who 
died  shortly  before  union  of  these  societies, 
bequeathed  legacy,  to  be  paid  in  six  years 
from  his  decease,  to  person  who,  at  such 
time,  should  act  as  treasurer  of  American 
Protestant  Society,  first  above  named.  Held 
(1),  That  new  society  'sufficiently  repre- 
sented other  to  be  entitled  to  legacy;  (2), 
That  action  to  recover  it  must  be  brought 
in  name  of  treasurer  of  new  society,  he  be- 
ing real  party  in  interest. — De  Witt  v. 
Chandler,  11  Abb.  Pr.  (N.  Y.)  459. 

100.  Several  obligees— Party  beneficially 
Interested— Person  entitled  to  fruits  of  re- 
covery is  proper  party  plaintiff. — Summers 
v.  Farish,  10  Cal.  847,  850;  Prader  v.  Pur- 
kett,  18  Cal.  588;  Browner  v.  Davis,  16  Cal. 
9,  11.  See  Craig  v.  Fry,  68  Cal.  363,  868,  9 
Pac.  550. 

101.  Substitution  of  parties— Jurisdiction 
of  court  to  order. — An  order  granting  the 
motion  of  a  defendant  to  substitute  as 
party  plaintiff  the  transferee  of  the  orig- 
inal plaintiff  is  void,  if  no  notice  of  the 
application  for  the  order  is  given  to  the 
substituted  party;  and  it  is  Immaterial  that 
the  original  plaintiff,  after  the  transfer  of 
his  Interest  in  the  subject-matter  of  the 
litigation  and  prior  to  the  attempted  sub- 
stitution, has  died. — Higgins  v.  Kay,  168  Cal 
468,  143  Pac.  710. 

102.  Where  application  is  made  for  a 
substitution  of  parties,  the  one  to  be  sub- 
stituted is  entitled  to  an  opportunity  to 
question  the  right  of  the  party  applying  to 
have  an  order  therefor  at  all.  or  whether 
the  discretion  of  the  court  should  be  ex- 
ercised in  his  favor,  and  likewise  is  en- 
titled to  an  opportunity  to  contest  the  facts 
upon  which  the  motion  or  application  for 
substitution  are  based.  His  substantial 
rights  or  interests  may  be  vitally  affected 
If  substitution  is  made,  and  it  is  violative 
of  fundamental  principle  that  this  may  be 
done  without  any  notice  or  opportunity 
given  him  to  be  heard  in  protection  of  his 
rights  and  interests. — Higgins  v.  Kay,  168 
Cal.  468,  143  Pac.  710. 

103.  The  superior  court  has  jurisdiction, 
under  section  386  of  the  Code  of  Civil  Pro- 
cedure, in  an  action  against  a  bank  to  re- 
cover a  sum  of  money  to  which  adverse 
claims  are  made,  to  make  an  order  sub- 
stituting the  sheriff,  who  has  levied  a  writ 
of  attachment  upon  the  bank,  as  party 
defendant  upon  the  payment  of  the  money 
into  court,  notwithstanding  the  bank  pre- 
viously filed  its  answer  in  the  action,  where 
written  notice  of  the  motion  for  substitu- 
tion has  been  filed  before  the  filing  of  such 
answer. — Cassldy  v.  Norton,  25  Cal.  App. 
433,  143  Pac.  1057. 
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104.  The  court  in  such  case  has  jurisdic- 
tion of  the  parties  and  of  the  subject-matter 
of  the  action,  and  it  has  the  legal' right  to 
decide  the  question  of  substitution;  and 
even  if  its  decision  fs  erroneous,  the  error 
can  not  be  corrected  on  certiorari,  but  must 
be  reached  by  an  appeal  from  the  final 
Judgment  in  the  case. — Cassldy  v.  Norton, 
25  Cal.  App.  433,  148  Pac.  1057. 

105.  Swamp-lamd  dlstrlet  —  Dellnqvent- 
aueMment— PlalatlC  la   action  to   recover. 

— As  to  generally,  see  pars.  95-97,  this  note. 

106.  Trustee  of  express  trust— Action  on 
•nbacrlptloa  to  corporation.  —  Where  sub- 
scription is  made  for  the  benefit  of  a  cor- 
poration but  payable  to  a  bank  as  trustee 
or  to  its  assigns,  an  action  thereon  may  be 
maintained  thereon  by  the  corporation  as 
the  real  party  in  interest. — Horseshoe  Pier 
Amusement  Co.  v.  Sibley,  157  Cal.  442,  447, 
108  Pac.  808. 

107.  Same — Within  statute.  —  A  trustee 
of  express  trust  is  within  exception  of  this 
statute.— White  v.  Allatt,  87  Cal.  245,  247, 
25  Pac.  420. 

See,  post,  {  869  and  note. 

108.  Undertaking  on  appeal  —  Action 
against  sureties  —  Assignee  of  Anal  Judg- 
ment can  not  maintain,  because  contract 
of  sureties  being  entirely  distinct  and  in- 
dependent of  judgment  and  not  necessary 
incident  to  it,  and  for  that  reason  the  rights 
thereunder  do  not  pass  by  assignment  of 
judgment.— Chilstrom  v.  Bppinger,  127  Cal. 
326,  78  Am.  St.  Rep.  46,  59  Pac.  696,  fol- 
lowing Moses  v.  Thome,  6  Cal.  87,  citing 
Dray  v.  Mayer,  5  Ore.  185. 

109.  The  case  of  Moses  v.  Thome,  cited 
in  last  paragraph,  overlooked  the  provision 


of  section  4  of  Practice  Act,  which  is  same 
as  above  section  and  court  in  Chilstrom  v. 
Eppinger,  127  Cal.  826,  78  Am.  St.  Rep.  46, 
50.  Pac.  696,  followed  Moses  v.  Thome, 
inadvertently,  overlooking  provisions  of 
above  section. — See  Helsen  v.  Smith,  188  Cal. 
216,  219,  71  Pac  180. 
See  pars.  55,  56,  this  note. 

110.  Same— la  ejectment— Action  must  fee 
brought  In  name  of  person  named  in  under- 
taking, even  though  he  has  parted  with  his 
Interest  in  land  in  meantime. — Walsn  v. 
Soule,  66  Cal.  448,  445,  6  Pac.  82. 


111.  Usurpation  of  onlce  Action  to  de- 
termine right— People  by  quo  warranto  or 

other  appropriate  form  of  action,  proper 
party  plaintiff  to  determine  question  where 
complaint  is  that  person  usurps  office. — 
Fraser  v.  Freelon,  58  Cal.  644,  647. 

112.  Wharfage— Action  to  collect— Vee  of 
name  of  people. — See  par.  82,  this  note. 

118.  Widow  of  Intestate  —  Proper  party 
plaintiff  to  prosecute  suit  to  recover  land 
conveyed  by  intestate  in  his  lifetime 
through  fraudulent  representations  and  Un- 
due influence  of  grantee. — Page  v.  Garver, 
146  Cal.  577,  80  Pac.  860. 

114.  Written  agreement  to  pay  money- 
Assignee  may  maintain  action  as  the  real 
party  in  interest. — Quan  Wye  v.  Chin  Lin 
Hee,  188  Cal.  186,  65  Pac  783. 


115.  Same— Fictitious  name  of  payee 
Assignee  may  sue  In  own  name. — Assignee 
may  maintain  an  action  in  his  own  name. 
— Quan  Wye  v.  Chin  Lin  Hee,  123  Cal.  185, 
66  Pac.  783.  See  Cheney  v.  Newberry,  67 
Cal.  126,  7  Pac.  445",  Wing  Ho  v.  Baldwin, 
70  Cal.  194,  11  Pac.  565. 


§  368.  ASSIGNMENT  OF  THING  IN  ACTION  NOT  TO  PREJUDICE  DE- 
FENSE. In  the  case  of  an  assignment  of  a  thing  in  action,  the  action  by  the 
assignee  is  without  prejudice  to  any  set-off,  or  other  defense  existing  at  the 
time  of,  or  before,  notice  of  the  assignment ;  but  this  section  does  not  apply  to 
a  negotiable  promissory  note  or  bill  of  exchange,  transferred  in  good  faith, 
and  upon  good  consideration,  before  maturity. 

History:    Enacted  March  11,  1872,  founded  upon  |  5  Practice  Act.  • 
ACTION  ON  ASSIGNED  CLAIM. 
L  In  General,  1-40. 


II.  Causes  of  Action  Assignable,  41-65. 

III.  Causes  of  Action   Not  Assignable, 

66-72. 

IV.  Consideration   for   Assignment,   73, 

74. 

V.  Countbb-Claim  and  Set-Off,  75-107. 

VI.  Notice — Necessity  and   Sufficiency 
of,  108-120. 

VII.  What  Constitutes   an   Assignment, 
121-137. 

VIII.  What  Does  Not  Constitute  an  As- 
signment, 138-142. 

IX.  When  Assignee  May  Sue,  143- 173. 


544 


X.  When  Assignee  Can  Not  Sue,  174- 
181. 

XI.  When  Assignor  May  Sue,  182,  183. 

I.  In  General. 

1.  Assignment — And  survival  of  cause 
of  action. 

2,3.  Same — Equity  upholds. 

4.  Same — Same — In  judgment  assigned 
•   — Position  of  assignee. 

5-7.  Assignment    of    negotiable    instru- 
ment— Before  maturity. 

8, 9.  Same — Same — Bill  taken  before  ma- 
turity. 

10.  8ame — Same — Same — Discountee    of 
bill  before  acceptance. 
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11.  Same  —  Same  —  Checks —  Considera- 
tion and  defenses. 

12, 13.  Same — Same — Same  —  Chose  in  ac- 
tion— Fraudulent  but  negotiable. 

14.  Same — Same — Same— For   gambling 

debt. 

15.  Same — Same  —  Same  —  Illegal    con- 

sideration being  admitted. 

16.  Same — Same — Commercial  paper. 

17.  Same  —  Same  —  Due-bill  —  Within 

statute. 

18.  Same  —  Same  —  Negotiable   promis- 

sory note. 

19,20.  Same — Assigned  after  maturity. 
21.  Same — Same — Check  after  dishonor. 

22-24.  Same  —  Same  —  Negotiable  promis- 
sory note. 

25.  Same — Same  —  Same  —  Accommoda- 
tion note. 

26, 27.  Assignment  of  non-negotiable  instru- 
ments— Subject  to  equities  and 
sete-off. 

28.  Same  —  Note  secured  by  mortgage 

providing  for  attorney's  fee. 

29.  Same — Same — Editorial  note. 

30.  Same — Same — Same  —  All   decisions 

before   uniform   state   acts   cease 
to  be  "  precedents. ' ' 

31.  Conditional  sale — Interest  taken  by 

assignee. 

32.  Same — Same  —  Acknowledgment    of 

receipt  of  property. 

33.  Construction — Adopts  equity  rule. 
34, 35.  Same  —  In    connection    with    Civil 

Code,  section  1459. 

36.  Same  —  Embraces     all     kinds     of 

"things  in  action' ' — Exception. 

37.  Same  —  "Thing  in  action' ' — What 

it  is. 

38.  Same — Same — Latent  equities. 

39.  Contract  of  lease — Remedies  of  as- 

signee. 

40.  "Thing  in  action" — Assignment  of 

final    payment    of    building    eon- 
tract. 

II.  Causes  op  Action  Assignable. 

41,42.  Generally. 

43, 44.  A  part  of  a  claim. 

45.  Agreement  to  pay  a  certain  sum  of 

money. 

46.  An  account. 

< 

47.  Instruments  payable  to  a  person  or 

order.    . 

48.  Cause    of    action    against    common 

carriers. 

49.  Cause  of  action  for  conversion. 

50.  Cause    of    action    for    money    lost 

.  gambling. 

51.  Cause  of  action   to   recover  money 

paid  in  excess. 
C.  C.  P.— 35  M5 


52.  Contracts  not  to  run  boats  on  a  par- 
ticular line  of  travel. 

53.  Same — Voluntary  promise  by  holder 
of  such  contract. 

54.  Contract  which  survives. 

55.  Chose  in  action. 

56.  Funds  in  hands  of  another. 

57.  Insurance  policy. 
58. ,  Judgments. 

59.  Same  —  An  unsatisfied  judgment  — • 
A  thing  in  action. 

60.  Lease  of  stallion  for  season — Reser- 
vations. 

61.  Same — Notice  of  assignment. 

62.  Order  drawn  for  amount  due. 

63.  Surplus  product  of  mortgaged  prem- 
ises in  hands  of  mortgagee. 

64.  Vested  rights  growing  out  of  con- 
tract. 

65.  Same — Fraud  and  deceit. 

III.  Causes  of  Action  Not  Assignable. 

66.  Generally. 

67.  Part  or  parcel  of  a  debt  or  demand. 

68,  69.  Partnership  unsettled  account. 

70.  Personal   right   of   action   to   avoid 
deed. 

71,  72.  A  tort — Right  of  action  on. 

IV.  Consideration  fob  Assignment. 

73.  Valuable   consideration   necessary  — 
Pre-existing  debt. 

74.  Same — Liability  on  appeal-bond. 

V.  Counter-Claim  and  Set-Off. 

75.  As  to  generally. 

76.  Counter-claim    defined — As    used    in 
code. 

77.  Same — Counter-claim  or  set-off — Re- 
coupment. 

78.  Construction — Assignment   of   thing 
in  action,  etc. 

79,  80.  Date  of  accrual — Must  arise  before 
assignment. 

81,  82.  Same  —  Haskins  v.   Jordan  —  Criti- 
cism. 

83.  Duty  of  assignee — To  inquire  as  to 
defenses. 

84,  85.  Judgment  assigned — Set-off  against. 

86,  87.  Judgment   as  a  set-off  —  Deficiency 
on  foreclosure. 

88.  Same — Decree  in  foreclosure  for  de- 
ficiency. 

89-91.  Same — Not  available  in  law,  when — 
Equity  may  allow. 

92.  Same  —  Action  to  enforce  set-off  — 
Limitation. 

93.  Negotiable  instrument — Transferred 
before  maturity. 

94-  97.  Same — Transferred  after  maturity. 

98.  Non-negotiable  instrument — Set-off. 
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99.  Same — How  set-off  defeated. 
100, 101.  Same — Set-off  maturing  after  notice. 
102.  Same — Judgment  against  plaintiff. 
103, 104.  Same — Note  against  plaintiff. 

105.  Pleading — Answer  must  show  what. 

106.  '  *  Recoupment '  '—Definition  of. 

107.  "Set-off"— Definition   of— As   used 

in  code. 

VI.  Notice — Necessity  and  Sufficiency  Of. 

108- 112.  Necessary  to  protect  assignee,  when. 

113.  Not  necessary,  when  —  Assignee  of 

bill  of  goods. 

114.  Same — Assignee  of  chose  in  action. 
115, 116.  Sufficiency  of  notice. 

117.  Same  —  Not  sufficient  of  itself — Is 

some  evidence  of  assignment. 

118.  Same — Written  in  language  not  un- 

derstood. 

119,120.  Same — Notice  to  agent  —  Scope  of 
employment. 

VII.  What  Constitutes  an  Assignment. 

121- 125.  As  to  form  and  manner  of  making- 
No  particular  form  of  words. 

126, 127.  Any  act  amounting  to  an  appropria- 
tion. 

128.  Chose  in  action — Writing  not  neces- 

sary. 

129.  Insurance  policy — Before  loss. 

130.  Non-negotiable     contract  —  Indorse- 

ment in  blank. 

131.  Order  given  by  creditor  on  his  deb* 

tor. 

132.  Same— Addition  of  word  "please" 

—Effect  of. 

133.  Policy   of  insurance — Parol   assign- 

ment. 

134- 136.  Promissory    note  —  Negotiable — In- 
dorsement and  allonge. 

137.  Relinquishment  by  assignee — Neces- 

sary. 

VIII.  What  Does  Not  Constitute  an  As- 

signment. 

138.  Assignment  must  be  delivered. 

139, 140.  Same— Parol  assignment  without  de- 
livery. 

141.  Agreement  to  pay  debt  of  another. 

142.  Purchase    at    public    sale  —  Caveat 

emptor. 

IX.  When  Assignee  May  Sue. 

143.  Action  in  own  name. 

144.  Assignee  of  thing  in  action. 
145, 146.  On  negotiable  instrument. 

147.  Same — On  warehouse  receipt. 

148.  On  non-negotiable  contract — Proper 

party  plaintiff. 

149, 150.  On  account  for  collection — Defense. 
151- 153.  Same — On  judgment. 


154, 155.  Same — On  claim  against  city. 

156.  Same  —  On  claim  for  damages  for 
breach  of  covenant. 

157, 158.  Same  —  On  claim  for  damages  for 
conversion. 

159.  Same — Same — Receiver   of  property 

of  judgment  debtor  may  sue  for. 

160.  Same  —  On  claim  for  damages  for 

trespass  on  land. 

161.  Same — On   contract   or   promise   to 

pay  defendant  definite  sum. 

162.  Same — On  contract  of  lease  of  per- 

sonal property. 

163- 166.  Same — Order  on  debtor. 

167.  Same — On  policy  of  insurance — As- 

signed before  loss. 

168.  Contract    assigned    as    security    for 

debt. 

169.  Assignee  holding  in  trust. 

170.  Same — Assignee  with  notice  assignor 

holds  in  trust. 

171.  Assignment  by  trustee — Suit  by  as- 

signee. 

172.  Extent  of  recovery — In  general. 

173.  Same— In  action  against  assignor. 

X.  When  Assignee  Can  Not  Sue. 

174.  Assignment  after  suit. 

175- 178.  Assignment  of  chattel  after  conver- 
sion. 

179.  Assignee  of  judgment — Can  not  sue 

upon  appeal-bond. 

180.  Assignee  of  partner's  interest — Can 

not  sue  upon  partnership  demand. 

181.  Assignee  of  real  property — Can  not 

sue  to  have  deed  set  aside. 

XL  When  Assignor  May  Sue. 

182, 183.  On  chose  in  aetion  assigned  as  col- 
lateral, when. 

Aa  to  rait  In  name  of  all  the  partners 
apon  contract  In  watch  bnt  two  of  the  part, 
nera  appear  an  parties  to  the 

see,  ante,  §  367,  note  par.  41. 

I.    IN  GENERAL. 

1.     Aselffament— And    avrrtval    of 
of   action.— See,    post,    §S  1582    et    seq.    and 
notes. 


2.  Same— Eqnlty   vpaolda  aaslarnment   of 

choses  in  action,  contingent  interests,  ex- 
pectancies, things  which  have  no  actual  ex- 
istence but  vest  in  possibility, — provided 
they  are  fairly  made  and  are  not  against 
public  policy. — Pierce  v.  Robinson,  13  Cal. 
128. 

3.  Contract  for  such  interest  will  take 
effect  as  assignment  when  subjects  to  which 
they  relate  have  ceased  to  vest  in  possibility 
and  have  ripened  into  actuality. — Pierce  v. 
Robinson,  13  Cal.  128. 

4.  Same— Same— In  Jadarment  assigned— » 
Position   of   aiilfiM. — In    a   judgment    as- 
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signed  the  assignee  Is  simply  holder  of  -an 
equity,  with  right  to  use  assignee's  name  to 
enforce  it,  and  he  occupies  position  of  as- 
signor as  to  all  defenses  which  existed  be- 
tween original  parties. — Wright  v.  Levy,  12 
Cal.  267. 

5.  Assignment  of  negotiable  Instrument 
—Before  maturity. — An  assignee,  bona  fide 
for  value,  of  negotiable  instrument,  as 
promissory  note,  transferred  before  matur- 
ity, takes  same  freed  from  all  equitable  de- 
fenses maker  could  set  up  against  it  in 
hands  of  the  assignor. — Hays  v.  Plummer, 
126  Cal.  107,  111,  58  Pac.  447.  See  Franklin 
v.  Twogood,  18  Iowa  515;  Osgood  v.  Artt,  17 
Fed.  675. 

See  pars.  94-97,  this  note. 

6.  Otherwise  where  transferred  without 
indorsement. — Hays  v.  Plummer,  126  Cal. 
107,  111,  68  Pac.  447. 

7.  Assignee  of  negotiable  paper,  in- 
dorsed and  delivered  before  maturity,  is 
presumed  to  be  bona  fide  owner  of  same, 
and  all  intendments  are  in  favor  of  his 
right — Palmer  v.  Goodwin,  5  Cal.  468. 


8.  Same— Saute— Bill  taken  before  ma- 
turity as  collateral  security  for  pre-exist- 
ing debt*  being  holder  for  value,  is  not 
affected  by  any  subsequent  change  in  legal 
rights  of  parties,  and  bill  is  not  subject  to 
any  equities,  defenses,  or  offsets  in  hands 
of  such  holder. — Naglee  v.  Lyman,  14  Cal, 
460. 

9.  Purchasing  bill  or  note,  drawn,  in- 
dorsed, or  accepted  by  manufacturing  cor- 
poration, can  not,  without  inquiry  into 
authority  to  make  or  authority  of  its  offi- 
cers or  agents  to  bind  corporation  by  such 
contract,  rely  upon  mere  fact  of  drawing, 
indorsing,  or  accepting,  and  claim  to  be  re- 
garded as  bona  fide  holder  for  value,  with- 
out reference  to  any  question  of  actual  con- 
sideration, or  authority  of  officer  or  agent. 
— Farmers'  Sb  M.  Bank  v.  Empire  S.  D.  Co., 
10  Abb.  Pr.   (N.  Y.)    47. 


10.  Sine— Same  —  Same  —  Dtscouatee  of 
bill  before  acceptance  thereby  becomes  bona 
fide  holder  as  against  drawer,  but  not  as 
against  subsequent  acceptor. — Farmers'  & 
M.  Bank  ▼.  Empire  S.  D.  Co.,  10  Abb.  Pr. 
(N.  Y.)  47. 

1L.  Same— Same— Check*  Consideration 
and  defense** — The  presumption  Is  (hat  it 
was  given  upon  valid  consideration,  but 
this  presumption  may  be  rebutted;  being 
rebutted  burden  is  on  holder  to  show  that 
he  took  it  for  value  and  without  notice. — 
Fuller  v.  Hutchings,  10  Cal.  528,  70  Am.  Dec. 
746. 

12.  Same— Same— Same— Cho»e  In  action 
—Fraudulent  bnt  negotiable  In  its  char- 
acter, created  by  immediate  parties  for 
purpose  of  defrauding  creditors,  in  hands 
of  innocent  holder  for  value  before  ma- 
turity, can  not  be  defeated  by  creditors  of 
debtor  making  such  chose  in  action. — 
Wright  v.  Levy,  12  Cal.  257. 


18.  But  If  fraudulent  payee  has.  com- 
menced and  sued  out  attachment,  and 
creditors  of  payer  have  subsequently  sued 
out  attachments  and  levied  on  same  prop- 
erty, payee,  by  assignment  to  an  innocent 
holder  for  value,  can  not  by  such  assign- 
ment put  this  assignee  in  any  better  posi- 
tion than  he  himself  occupies  in  relation  to 
such  attachments. — Wright  v.  Levy,  12  CaL 
257,  263  (on  rehearing,  affirming  above 
principle).  See  Fore  v.  Manlove,  18  Cal. 
486;  McCabe  v.  Grey,  20  Cal.  509;  Northam 
v.  Gordon.  23  Cal.  265;  Hobbs  v.  Duff,  23 
Cal.  596,  626. 

14.  Same— Same  —  Same  —  For  gambllig 
debt  is  void  in  hands  of  all  persons,  except 
bona  fide  holders,  without  notice. — Fuller 
v.  Hutchings,  10  Cal.  G23,  70  Am.  Dec.  746. 

15.  Same — Same — Same  — Illegal  consid- 
eration being  admitted  it  Is  Incumbent  on 
holder,  although  he  took  it  before  dishonor, 
to  show  that  he  took  it  without  notice. — 
Fuller  v.  Hutchings,  10  Cal.  523,  70  Am.  Deo. 
746. 

14.    Same  —  Same  —  Commercial     Paper, 

taken  before  maturity,  bona  fide,  as  col- 
lateral security  for  pre-existing  debt,  is 
taken  free  from  any  and  all  defenses  payer 
'might  make  against  payee. — Robinson  v. 
Smith,  14  Cal.  94. 

17.  Same— Same — Due-bill — Within  stat- 
nte. — Due-bill  is  promissory  note  within 
statute. — Sackett  v.  Spencer,  29  Barb.  (N.  Y.) 
180;  Kimball  v.  Huntington,  10  Wend. 
(N.  Y.)   675. 

18.  Same— Same— Negotiable  promissory 
note,  not  yet  due,  taken  bona  fide  as  col- 
lateral security  for  pre-existing  debt,  la 
taken  free  from  any  equities,  defenses,  or 
offsets  existing  between  original  parties. 
— Payne  v.  Bensley,  8  Cal.  260,  68  Am.  Dee. 
818. 

19.  Same— Assigned     after     maturity     is 

taken  subject  to  equities. — Graves  v.  Mono 
Lake  H.  MIn.  Co.,  81  CaL  803,  327,  22  Pac 
666. 
See  pars.  98,  94,  this  note. 

20.  Assignee  after  maturity  takes  same 
Interest  assignor  had,  and  thing  in  action 
will  be  subject  to  same  defenses,  legal  and 
equitable,  it  would  have  been  In  hands  of 
assignor. — Folsom  v.  Bartlett,  2  Cal.  163, 
164. 

21.  Same— Same— Cheek     after    dishonor 

by  being  presented  to  bankers  upon  whom 
drawn  and  payment  refused,  is  taken  sub- 
ject to  all  defenses  to  which  It  would  be 
subject  In  hands  of  original  holder. — Fuller 
v.  Hutchings,  10  Cal.  523,  70  Am.  Dec.  746. 
32.  Same— Same— Negotiable  promloaory 
note  taken  after  maturity,  is  taken  subject 
to  all  subsisting  equities  between  maker 
and  payee,  but  not  such  as  subsisted  be- 
tween   maker    and    intermediate    holder. 

Warner  v.  Wilson,  4  Cal.  310. 

28.  Negotiable  promissory  note  passing 
to  receiver  appointed  to  wind  up  affairs  of 
corporation    which    was    holder    of    note,    Is 
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subje.ct  to  same  defenses  in  hands  of  re- 
ceiver it  would  have  been  in  the  hands  of 
corporation. — Berry  v.  Brett,  19  N.  Y.  Super. 
Ct.  Rep.  (6  Bosw.)  627. 

24.  Fact  that  it  was  not  due  at  time 
when  title  thereto  vested  in  receiver  as 
such  will  not  change  legal  status. — Berry 
v.  Brett,  19  N.  Y.  Super.  Ct.  Rep.  (6  Bosw.) 
627. 


—Accommodation 
note  executed  and  delivered  to  A  to  be  used 
by  him  only  as  collateral  security  to  raise 
money  or  get  credit,  and  he  so  uses  it.  and 
afterwards  takes  it  up  from  pledgee,  after 
maturity,  he  can  not  sue  upon  it,  as  it  has 
answered  its  purpose;  and  he  having  taken 
note  after  maturity  and  upon  no  new  con- 
sideration, took  it  subject  to  this  defense. 
— Coghlin  v.  May,  17  Cal.  515. 

26.  Assignment  of  non- negotiable  Instru- 
ments^SnbJect    to    equities    and    sets-off. — 

Assignee  of  non-negotiable  note  and  mort- 
gage, after  maturity,  takes  them  subject  to 
all  equities  and  defenses  in  favor  of  maker 
against  mortgagee. — St.  Louis  Nat.  Bank  v. 
Gay,  101  Cal.  286,  35  Pac.  876;  Simons  v. 
Porterfleld,  —  Cal.  App.  — ,  193  Pac.  172;  San 
Jose  R.  Co.  v.  San  Jose  L.  &  W.  Co.,  132 
Cal.  582,  584,  64  Pac.  1097. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §  1459 
and  note. 

27.  Want  of  notice  or  knowledge  of  such 
defenses  on  part  of  assignee  is  immaterial. 
— St.  Louis  Nat.  Bank  v.  Gay,  101  Cal.  286, 
35  Pac.  876;  San  Jose  R.  Co.  v.  San  Jose 
L.  &  W.  Co.,  132  Cal.  682,  584,  64  Pac.  1097. 

28.  Same— Note  secured  by  mortgage 
providing;  for  attorney's  fee. — Promissory 
note  which  specified  on  face  that  it  is  se- 
cured by  mortgage  and  mortgage  provides 
for  attorney's  fee  on  foreclosure,  note  must 
be  construed  in  connection  with  mortgage, 
and  is  non-negotiable,  and  subject  to  equi- 
ties and  defenses  in  hands  of  assignee. — 
Meyer  v.  Weber,  133  Cal.  681,  685,  65  Pac. 
1110. 

29.  Same— Same— Editorial  note— Rule  of 
law  changed  by  the  provisions  of  the  Uni- 
form Negotiable  Instruments  Act,  subdi- 
vision 5  of  section  3083  of  Civil  Code,  en- 
actment of  June  1,  1917,  especially  declares 
that  a  negotiable  note  may  provide  for  at- 
torney's fee  for  collection  where  not  paid 
at  maturity,  without  in  any  way  affecting 
the  negotiability.  All  previous  decisions  of 
our  courts  to  the  contrary  are  swept  aside 
by  that  act,  and  stand  for  naught. — See 
Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §  3083  and 
note  Part  V. 

30.  Same— Same— Same— All  decisions  be- 
fore uniform  state  acts  cease  to  be  "pre- 
cedent*."— It  is  to  be  noted  that,  from  the 
very  nature  and  object  of  all  uniform  state 
laws,  upon  the  adoption  of  any  such  law  by 
a  state,  all  the  decisions  made  by  the  courts 
of  that  state  upon  the  subjects  provided  for 
in  the  uniform  state  law  adopted,  cease 
to    be    applications    of,    or    declarations    of. 


the  law  of  the  state  upon  the  subjects 
covered  by  such  uniform  law;  are  swept 
entirely  away  by  that  law,  and  can  not 
properly  be  cited  or  relied  upon  as  prec- 
edents in  relation  to  any  matter  covered 
by  that  law.  The  purpose  and  object  of 
each  and  all  of  the  uniform  state  laws 
being  to  secure  (1)  identity  in  the  lex 
scripta,  and  (2)  uniformity  in  the  decisions 
of  the  courts,  and  an  elimination  of  the 
hopeless  and  senseless  conflict  heretofore 
prevailing  in  the  various  jurisdictions  upon 
identically  the  same  questions  under  sub- 
stantially the  same  state  of  circumstances 
and  facts.  To  be  able  to  attain  the  much- 
to-be-desired  end  aimed  at,  it  is  absolutely 
necessary  that  all  former  decisions  of  the 
courts  shall  be  swept  absolutely  away  and 
held  for  naught  in  all  litigation  under  and 
application  of  and  interpretation  of  each 
and  every  and  all  of  the  uniform  state  laws 
adopted.  In  so  far  as  decisions  of  courts 
are  concerned,  there  must  be  held  to  be  a 
tabula  rasa;  and  the  only  decisions  to  be 
regarded  or  treated  as  "precedents,"  in  an 
action  involving  the  application  or  inter- 
pretation of  the  particular  uniform  law,  are 
those  cases  which  have  been  decided  under, 
and  which  applied  or  interpreted  the  law, 
in  the  state  or  in  another  state  which  has 
adopted  the  particular  law.  Otherwise,  if 
courts  and  judges  are  permitted  to  hark 
back  to  the  old  and  conflicting  decisions  of 
the  hopeless  era  before  the  law,  each  court 
and  state  will  adhere  to  and  follow  the 
doctrine  prevailing  in  that  state  before  the 
law;  and  applying  that  previously-prevail- 
ing doctrine  to  the  uniform  law  adopted 
will  defeat  the  very  purpose  and  end  sought 
to  be  attained  by  its  adoption,  and  perpet- 
uate the  wilderness  of  hopeless  conflict 
sought  to  be  eliminated.  It  is  to  be  noted 
that  in  the  conflict  heretofore  existing,  and 
still  existing  in  many  matters,  both  lines 
of  the  conflicting  decisions  are  not  equally 
good  law,  but  one  of  the  lines  of.  decisions 
is  absolutely  wrong  on  fundamental  prin- 
ciple, arising  out  of  and  being  founded  upon 
a  decision  made: 

(1)  In  profound  ignorance  of  the  prin- 
ciples of  the  law  governing  the  case  in 
hand;  as  in  the  dictum  in  Dewy  v.  Gray,  2 
Cal.  374 — which  case  became  the  founda- 
tion-stone for  one  of  the  leading  rules  in 
California  for  the  decision  of  cause  by  the 
courts. — See,  ante,  p.   108,  note  par.  564. 

(2)  Was  made  under  an  entire  misap- 
prehension of,  and  was  a  misapplication  of, 
the  doctrine  in  the  decision  cited  and  relied 
upon  as  an  authority  for  the  conclusion  ar- 
rived at  and  announcement  made. 

(3)  Was  made  in  reliance  upon,  and 
quoting  as  confirmatory,  an  authority  that 
can  not  be  verified;  as  in  People  ex  rel. 
Forsyth  v.  Court  of  Sessions,  141  N.  Y.  288, 
23  L.  R.  A.  856,  15  Am.  Cr.  Rep.  675,  36  N.  E. 
386 — yet  this  case,  without  investigation  of 
the  foundation-reference,  is  followed  and 
relied  upon  by  all  the  courts  upholding  that 
unconstitutional   crime-fostering   "fad,"   the 
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"judicial  parole"  of  convicted  criminals. — 
See  Kerr's  Cyc.  Cal.  Pen.  Code,  2d  ed., 
p.  1326,  note  pars.  2  et  seq.;  Ex  parte  United 
States,  242  U.  S.  27,  48,  61  L.  ed.  129,  143,  37 
Sup.  Ct.  Rep.  72. 

(4)  There  have  been  instances  in  which 
the  courts  of  this  country  have  followed 
blindly  and  without  investigation,  as  a  "pre- 
cedent," a  pronunciamiento  of  some  judge 
from  the  bench,  which  was  never  filed  as  a 
"decision"  in  any  court,  or  published  in  any 
set  of  reports  of  court  decisions,  as  in  the 
Philpot  Case — which  was  slavishly  followed 
in  this  country  until  the  pronunciamiento 
was  unhorsed  in  its  career  as  a  reputable 
"decision,"  in  1907,  In  the  case  of  Town  of 
Crookhaven  v.  Smith,  188  N.  Y.  74,  11  Ann. 
Cas.  1.  9  L.  R.  A.  (N.  S.)  326,  80  N.  E.  665.— 
See  "Uniform  State  Laws  and  Rule  of  Stare 
Decisis,"  56  American  Law  Review,  July- 
August,  No.  4. 

31.  Conditional  "ale — Intercut  taken  by 
aiuilgnee. — An  assignee  of  a  contract  for  the 
purchase  of  property  under  a  conditional 
contract,  is  but  an  assignee  merely,  simply 
steps  into  the  vendor's  shoes  and  takes  the 
contract  and  the  title-  to  the  artiele  speci- 
fied in  its  subject  to  any  rights  which 
existed  in  favor  of  the  defendant  against 
the  vendor. — Parker  v.  Funk,  185  Cal.  347, 
197   Pac.  83. 

As  to  remedies  of  assignee  of  contract  of 
lease*  see  par.  9,  this  note. 

32.  Same— Same — Acknowledgment  of  re- 
ceipt of  property  In  face  of  the  contract 
does  not  raise  an  estoppel  by  contract,  since 
the  acknowledgment  of  the  receipt  of  the 
article  is  in  effect  but  an  acknowledgment 
of  the  receipt  of  the  consideration  received 
by  the  defendant  for  the  contract,  and  it  *s 
always  open  to  a  party  to  dispute  the  re- 
cital of  a  consideraion,  under  section  1962, 
subdivision  2,  post.  —  Parker  v.  Funk,  185 
Cal.  347,  197  Pac.  83. 


33.  Construction— Adopted  equity  rule. — 

This  section  only  adopts  rule  which  pre- 
vailed in  equity. — McCabe  v.  Grey,  20  Cal. 
509,  510,  515. 

34.  Same — In  connection  with  Civil  Code, 
section  1459. — This  section  is  to  be  construed 
in  connection  with  section  1459  Civil  Code, 
as  though  they  had  been  passed  at  same 
moment  of  time  and  were  a  part  of  same 
statute. — See  Kerr's  Cyc.  Pol.  Code,  2d  ed., 
§  4480  and  note;  also  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  $  1459  and  note. 

35.  "Section  1459  is  not  restrictive;  and 
the  maxim  expressio  unius,  etc.,  does  not 
apply  to  it  when  considered  in  connection 
with  said  section  368,  which  became  law  at 
same  moment.  The  two  sections  are  not 
contradictory;  and  therefore  rules  of  con- 
struction which  aid  in  cases  of  contradic- 
tory provisions  need  not  be  invoked.  The 
one  section  is  merely  enlargement  of  or 
addition  to  other;  and  law  as  declared  by 
two  sections  is  that  defendant  may  avail 
himself  of  set-off  acquired  before  notice  of 
assignment,    provided    set-off    be    in    other 


respects  good." — St.  Louis  Nat.  Bank  v. 
Gay,  101  Cal.  286,  288,  289,  35  Pac.  876;  Mc- 
Cabe v.  Orey,  20  Cal.  509,  510. 

36.  Same  —  Embraces  every  kind  of 
"thing  In  action" — Exception. — This  section 
embraces  every  kind  of  thing  In  action  ex- 
cept negotiable  paper,  which  paper  alone  is 
excepted  from  its  operation. — St.  Louis  Nat.. 
Bank  v.  Gay,  101  Cal.  286,  289,  35  Pac.  876. 

37.  Same — "Tain*  In  action**— What  It  Uu. 

— "A  thing  in  action"  is  right  to  recover 
money  or  other  personal  property  by  judi- 
cial proceeding.  —  Haskins  v.  Jordan,  12£ 
Cal.  157,  161,  55  Pac.  786. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §  953 
and  note. 

88.  Same — Same — Latent  canities. — "The 
law  does  not  require  that  assignee  for  value 
of  thing  in  action  shall  take  it  subject  to 
latent  equities  of  third  persons  of  which  he 
has  no  notice;  but  only  that  assignment 
shall  be  subject  to  equities  existing  in  favor 
of  debtor." — First  Nat  Bank  v.  Perris  Irr. 
Dist.,  107  Cal.  55,  62,  40  Pac.  46;  Wright  v. 
Levy,  12  Cal.  267. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  5  1469 
and  note. 

39.  Contract  of  lease— Remedies  of  as- 
signee of  contract  of  lease. — Reios  v.  Mar- 
dis,  18  Cal.  App.  276,  280,  122  Pac.  1091. 

As  to  contract  a  conditional  sale,  see 
pars.  31,  32,  this  note. 

40.  "Tain*  In  action" — Assignment  of  final 
payment  of  building  contract. — An  assign- 
ment of  the  last  payment  on  a  building 
contract,  before  due,  is  the  assignment  of 
a  thing  in  action,  within  the  meaning  of  the 
above  section,  and  such  assignment  is  with- 
out prejudice  to  existing  sets-on!  or  other 
defenses  prior  to  notice. — Suhr  v.  Metcalf, 
33  Cal.  App.  59,  164  Pac.  407. 

II.    CAUSES  OF  ACTION  ASSIGNABLE. 

41.  Generally. — Assignability  of  things 
in  action  is  now  the  rule,  non-assignabillty 
the  exception. — See  People  ex  rel.  Stanton 
v.  Tioga  O.  Pr.t  19  Wend.  (N.  Y.)  73;  McKee 
v.  Judd,  12  N.  T.  622,  64  Am.  Dec.  615;  Meech 
v.  Stoner,  19  N.  Y.  26,  29. 

42.  This  Includes  causes  of  actions  gen- 
erally Texcept  for  fraud)  against  carrier, 
for  conversion,  for  trespass,  and  the  like. 
— See  discussion  and  cases  in  IX  Notes  to 
American   Decisions,   pp.   440   et  seq. 

43.  A  part  of  claim,  assignment  of  Is 
valid  in  equity. — Grain  v.  Aldrich,  38  Cal. 
514,  99  Am.  Dec.  423. 

See  par.  44,  this  note. 

44.  When  action  on  may  be  brought  by 
assignee. — See  pars.  148  et  seq.f  this  note. 

45.  Agreement  to  pay  a  certain  Mum  of 
money  to  a  defendant,  to  sign  stipulations, 
waive  a  Jury,  and  withdraw  defense  inter- 
posed.— Gray  v.  Garrison,  9  Cal.   325,   328. 

See  pars.  52-54,  64,  65,  this  note. 

46.  An  account. — Right  of  assignment 
existed  before  passage  of  this  section   and 
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its    predecessor    in    practice    act. — Ryan    v. 
Maddux,  6  Cal.  247. 
See  par.  62,  this  note. 

47.  An  instrument  payable  to  certain  per- 
son or  order  can  be  transferred  by  indorse- 
ment of  that  person  on  back  thereof  or  by 
an  allonge. — See  pars.  134-136,  this  note. 

48.  Cause  of  action  against  common  car- 
rier for  failure  to  deliver  property  con- 
signed to  consignor. — McKee  v.  Judd,  12 
N.  Y.  622.  64  Am.  Dec.  515;  Smith  v.  New 
York  &  N.  H.  R.  Co.,  16  How.  Pr.  (N.  Y.) 
277. 

49.  Can  He  of  action  for  conversion  of  per- 
sonal property. — McKee  v.  Judd,  12  N.  Y. 
622,  64  Am.  Dec.  515. 

50.  Cause  of  actfoa  for  money  lost  gam- 
bling is  assignable. — Meech  v.  Stoner,  19 
N.  Y.  26,  29.  See  Brodon  v.  Pate,  2  H.  Bl. 
108;  Bones  v.  Booth,  2  Win.  Bl.  1226;  Turner 
r.  Warren,  2  Str.  1079;  Brandon  v.  Sands,  2 
Yes.  Sr.  614. 

51.  Cause  of  action  to  recover  money 
paid  on  contract  In  excess  of  amount  due.— 
Sheldon  v.  Wood,  15  N.  Y.  Super.  Ct.  Rep. 
(2   Bosw.)    267. 

82.  Contract  not  to  ran  boats  on  partic- 
ular line  of  travel,  and  on  breach  of  such 
contract  to  pay  $15,000  as  liquidated  dam- 
ages.—California  S.  N.  Co.  v.  Wright,  6  Cal. 
258. 

See  pars.  45,  64,  this  note. 

53.  Same— Voluntary  promise  by  bolder 
of  sucb  contract  not  to  assign  it  to  another, 
Is  not  binding. — California  S.  N.  Co.  v. 
Wright,  6  Cal.  258. 

54.  Contract  which  survives  to  personal 
representatives  of  party  thereto,  in  case 
of  his  death,  for  enforcement  of  his  rights 
and  remedies  thereunder,  is  assignable. — 
Sears  v.  Conover,  34  Barb.   (N.  Y.)  330. 

See  pars.  64,  65,  this  note. 

56.  Cbose  In  action  may  be  assigned  by 
parol,  by  owner  making  absolute  appropria- 
tion of  it,  and  surrendering  all  control  over 
It. — Rupp  v.  Blanchard,  34  Barb.  (N.  Y*)  627. 

56.  Funds  In  bands  of  another. — Funds 
in  hands  or  to  come  into  hands  of  another. 
— Rope  v.  Huth,  14  Cal.  404,  407.  See  Pierce 
v.  Robinson,  13  Cal.  116;  Grain  v.  Aldrich, 
38  Cal.  614,  521;  Field  v.  New  York,  6  N.  Y. 
179,  57  Am.  Dec.  436. 

97.  Insurance  policy*  when  there  is  no 
transfer  of  property,  upheld  as  equitable 
assignment  of  contingent  right  to  money.— 
Bergson  v.  Builders'  Ins.  Co.,  38  Cal.  541. 

58.  Judgments  are  assignable,  but  as- 
signee thereof  who  holds  sheriff's  certifi- 
cate of  sale  thereunder,  stands  in  same  posi- 
tion as  his  assignor  after  judgment  has 
been  reversed;  sale  will  be  set  aside  and 
property  restored  to  defendant,  where  no 
loss  or  injury  will  be  done  to  assignee.— 
Reynolds  v.  Harris,  14  Cal.  66t,  681,  76  Am. 
Dec.  459. 


68.  Same  — An  unsatisfied  Judgment— A 
thing  In  action  within  meaning  of  this  sec- 
tion.— Haskina  v.  Jordan,  123  Cal.  167,  161, 
65  Pac.  786. 


60.  Lease  of  stallion  for  season- 
Tatlon. — Contract  of  lease  of  stallion  for 
season  with  reservation  of  right  to  have  his 
services  for  nine  mares  during  season,  is 
assignable,  and  assignee  is  entitled  to  bene- 
fit arising  out  of  contract. — Doll  v.  Ander- 
son 27  Cal.  248. 

61.  Same— Notice    of    the    assignment    is 

necessary  to  entitle  assignee   to  benefit  of 
contract. — Doll  v.  Anderson,  27  Cal.  248. 
See  pars.  108-120,  this  note. 

62.  Order  drawn  for  amount  due  from  de- 
fendant, is  prima  facie  assignment  of  debt 
due. — McEwen  v.  Johnson,  7  Cal.  258,  260; 
Wheatley  v.  Strobe,  12  Cal.  92,  97,  73  Am. 
Dec.  522;  Pope  v.  Huth,  14  Cal.  403,  408. 

See  par.  46,  this  note. 

63.  Surplus  products  of  mortgaged  prem- 
ises in  hands  of  mortgagee. — Pierce  v.  Rob- 
inson, 13  Cal.  116,  121. 

64.  Vested  right  growing  out  of  a  con- 
tract of  any  nature.— Westcott  v.  Keeler, 
17  N.  Y.  Super.  Ct.  Rep.  (4  Bosw.)  564. 

See  pars.  45,  62-54,  this  note. 

65.  Same — Fraud  and  deceit  in  connec- 
tion with  transaction  requiring  establish- 
ment in  order  to  entitle  to  recovery,  as* 
signee  has  right  to  establish  them;  right 
to  make  this  proof  follows  original  cause  of 
action  to  assignee. — Westcott  v.  Keeler,  17 
N.  Y.  Super.  Ct.  Rep.   (4  Bosw.)   564. 

HI.  CAUSES  OP  ACTION  NOT  ASSIGNABLE. 

66.  Generally. — Assignability  of  causes 
and  things  in  action  is  the  rule;  non-assign- 
ability  the  exception.  Non-assignables  are 
confined  to  wrongs  done  to  person  and  repu- 
tation or  feelings  of  injured  party,  and  to 
contracts  of  purely  personal  character,  like 
contract  of  marriage. — See  authorities  in 
par.  42,  this  note. 

67.  Part    or    parcel    of    debt    or    demand, 

without  debtor's  consent,  can  not  be  as- 
signed so  as  to  give  assignee  right  of  ac- 
tion, for  creditor  can  not  split  up  his  cause 
of  action. — Marzlou  v.  Pioche,  8  Cal.  622, 
636. 

See  pars.  48,  44,  this  note. 

68.  Partnership,  unsettled  account,  there 
being  no  balance  struck  and  no  express 
promise  on  part  of  Individual  members  to 
pay  their  ascertained  proportions  of  amount. 
— Bullard  v.  Kinney,  10  Cal.  60,  63. 

69.  Balance  of  account  on  settlement  of 
partnership  affairs,  whether  assignable. — 
Spring  v.  Baker,  1  Barb.  (N.  Y.)  626. 

TO.  Personal  right  of  action  to  avoid  or 
se t  aside  deed  on  ground  of  fraud. — Sears  v. 
Conover,  34  Barb.  (N.  Y.)  330;  McMahon  v. 
Allen,  34  Barb.  (N.  Y.)  56. 

71.  Tort— Right  of  action  on. — Tort, 
cause  of  action  for. — Oliver  v.  Walsh,  6  Cal. 
456;  Lawrence  v.  Martin,  22  Cal.  178. 
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72.  After  reduced  to  Judgment,  Judgment 
becomes  debt  and  will  undoubtedly  be  as- 
signable.— Oliver  v.  Walsh,  6  Cal.  456. 

IV.    CONSIDERATION   FOR  ASSIGNMENT. 

73.  Valuable    consideration    necessary    to 

validity  of  assignment.  Pre-existing  debt 
Is  valuable  consideration  in  this  state. — - 
Payne  v.  Bensley,  8  Cal.  260,  68  Am.  Dec. 
318;  Robinson  v.  Smith,  14  Cal.  94;  Naglee 
v.  Lyman,  14  Cal.  460;  Frey  v.  Clifford,  44 
Cal.  335,  342;  Davis  v.  Russell,  62  Cal.  611, 
616,  28  Am.  Rep.  647;  Sackett  v.  Johnson,  1>4 
Cal.  107,  109. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  8  3123 
and  note. 

74.  Same— Liability  on  appeal-bond  is.— 
Hobbs  v.  Duff,  23  Cal.  696. 

V.  COUNTER-CLAIM  AND  SET-OFF. 

75.  As  to  generally* — As  to  counter- 
claims and  sets-off,  see,  post,  9  438  and  note. 

7*.  Counter-claim —  Definition  of  —  An 
used  In  the  code,  includes  both  recoupment 
and  set-off,  and  is,  strictly  speaking, 
pleading  by  which  matters  arising  out  of 
recoupment  or  set-off  are  averred. — St. 
Louis  Nat.  Bank  v.  Gay,  101  Cal.  286,  289, 
36  Pac.  876. 

77.  Same— Connter-clalm  or  set-olf— Re- 
conpment. — Under  the  provisions  of  above 
section  an  assignee  takes  subject  to  all 
equities  and  defenses  between  the  original 
parties  to  the  agreement  existing  at  the 
time  of  the  assignment.  Those  rights  are 
not  confined  to  those  parts  of  the  contract 
known  to  the  assignee,  but  they  embraced 
the  equities  and  defenses  covered  by  the 
entire  contract. — Stern  v.  Sunset  Road  Oil 
Co.  —  Cal.  App.  — ,  190  Pac.  661,  applying 
doctrine  in  Fleming  v.  Law,  168  Cal.  227, 
124  Pac.  1018;  San  Jose  Ranch  Co.  v.  San 
Jose  Land  Co.,  132  Cal.  682,  64  Pac.  1097. 

An  to  definitions  of  recoupment,  see  par. 
106,  this  note. 

78.  Construction— Assignment  of  thing; 
In  action,  etc. — It  would  seem  to  follow 
that  In  every  instance  other  than  the  one 
specified  In  the  exception  the  general  rule  is 
applicable.  The  transfer  of  a  non -negoti- 
able Instrument  or  of  a  negotiable  instru- 
ment after  maturity  or  before  maturity  to 
one  not  taking  in  good  faith  or  for  value 
Is  not  protected. — McKenney  v.  Ellsworth, 
165  Cal.  826,  182  Pac.  75. 

79.  Date  of  accrual— Must  arise  before 
assignment,  or  notice  of  assignment. — Ben- 
ham  v.  Connor,  113  Cal.  168,  171,  46  Pac. 
258. 

See  pars.  81,  82,  100,  101,  this  note. 

80.  In  action  on  promissory  note  by  as- 
signee thereof  cause  of  action  set  up  as 
counter-claim  must  have  accrued  or  arisen 
before  assignment,  or  before  notice  thereof; 
"if  said  causes  of  action  did  not  in  fact 
arise  before  defendant  had  notice  of  as- 
signments to  plaintiff,  then  it  is  clear  that 
they   could   not   be   availed   of   as   counter- 


claims of  offsets  against  plaintiff's  de- 
mand."— Benham  v.  Connor,  113  Cal.  168, 
171,  45  Pac.  268. 

81.  Same— Hasklna  v.  Jordan. — It  seems 
to  be  held  in  Haskins  v.  Jordan,  123  Cal. 
167,  161,  55  Pac.  786,  that  a  judgment  against 
plaintiff  purchased  by  defendant  just  prior 
to  entry  of  judgment  against  him  in  favor 
of  plaintiff,  can  be  set  off  against  that  judg- 
ment under  this  section  "can  not  be  suc- 
cessfully combated."  Does  this  section  ap- 
ply in  any  way  to  such  state  of  facts? — See 
pars.  87-92,  this  note. 

82.  If  power  of  court  to  set  off  one  judg- 
ment against  another  exist  Independent  of 
statute,  resting  upon  general  power  and 
jurisdiction  of  courts  over  their  suitors  and 
processes  (see  Porter  v.  Llscom,  22  Cal.  430, 
83  Am.  Dec.  76;  Jones  v.  Chalfant,  55  Cal. 
605;  Chandler  v.  Drew,  6  N.  H.  469,  26  Am. 
Dec.  704;  22  Am.  &  Eng.  Encyc  of  L.  445); 
the  query  is  as  to  applicability  of  this  sec- 
tion in  such  a  case. 

88.  Dnty  of  assignee  To  inquire  mm  to 
defenses. — Duty  of  assignee  of  non-negoti- 
able Instrument  to  inquire  as  to  defenses. — 
Helmer  v.  Parsons,  18  Cal.  App.  460,  453,  123 
Pac.  356. 

84.  Judgment    assigned     Set-off   against. 

— A  judgment  assigned  for  valuable  con- 
sideration assignee  takes  it  subject  to  right 
of  set-off  existing  between  parties  at  time 
of  the  purchase. — Hobbs  v.  Duff,  23  CaL  696. 

85.  He  is  deemed  to  have  notice  of  all 
matters  disclosed  by  record  and  proceed- 
ings in  action  on  which  judgment  was  ren- 
dered, and  where  judgments  or  proceedings 
disclose  equitable  right  of  set-off  existing  in 
favor  of  defendant,  assignee  can  not  claim 
a  protection  of  bona  fide  purchaser  without 
notice. — Hobbs  v.  Duff,  23  Cal.  696. 

86.  Judgment  ns  n  set-off— Deficiency  on 
foreclosure. — A  judgment  against  plaintiff, 
assigned  to  defendant  for  value,  may  be  set 
off  against  his  claim  pro  tan  to. — Hobbs  v. 
Duff,  23  Cal.  696;  Jones  v.  Chalfant,  65  Cal. 
605. 

See  pars.  56,  66,  67,  this  note. 

87.  But  to  entitle  him  to  have  such  judg- 
ment set  off  he  must  show  that  he  is  in 
reality  absolute  owner  of  judgment. — Jones 
v.  Chalfant,  55  Cal.  505.  See  Turner  v.  Sat- 
terlee,  7  Cow.  (N.  Y.)  480;  Mason  v.  Knowl- 
son.  l.Hill  (N.  Y.)  218;  Aikin  v.  Satterlee,  1 
Paige  Ch.  (N.  Y.)  289;  Meador  v.  Rhyne,  11 
Rich.  (S.  C.)  L.  631. 

88.  Same— Decree  in  foreclosure  for  de- 
ficiency, when  that  amount  is  ascertained 
by  report  of  sheriff,  is  available  as  set-off 
without  being  reduced  to  personal  judg- 
ment.— Hobbs   v.   Duff,    28   Cal.    595. 


80.  Same— Not  available  In  law,  when— 
Bquity  may  allow. — Judgment  not  available 
as  set-off  in  court  of  common-law  juris- 
diction, where  parties  In  each  cause  are  not 
same. — Hobbs  v.  Duff,  23  Cal.  596. 

90.  In  court  of  equity  it  Is  otherwise. 
The  court  will  look  beyond  nominal  parties 
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to  suit  to  real  parties  in  interest,  and  adju- 
dicate rights  between  them  accordingly.— 
Hobbs  y.  Duff,  28  Cal.  595. 

91.  In  equity,  right  of  set-off  depends  not 
upon  statute  of  set-off,  but  upon  right  and 
eouitable  jurisdiction  of  court  over  suitors 
and  their  causes. — Hobbs  y.  Duff,  23  Cal. 
595. 


92.  Same— Action  to  enforce  net-off— 
Limitation. — An  action  to  enforce  set-off  of 
one  judgment  against  another,  is  "an  ac- 
tion upon  a  judgment  or  decree"  within 
meaning  of  this  section,  and  must  be 
brought  within  Ave  years  from  date  of 
judgment  or  decree. — Hobbs  v.  Duff,  23  CaL 
595,  630. 

See,  ante,  §  336  and  note. 

93.  Negotiable  Instrument -— Transferred 
before  matnrlty. — Assignee  or  transferee, 
bona  fide  for  value,  before  maturity,  of 
promissory  note  or  other  negotiable  instru- 
ment, takes  same  free  from  all  equities, 
counter-claims,  and  sets-off. — Payne  v.  Ben- 
sley,  8  Cal.  260,  68  Am.  Dec.  318;  Robinson 
v.  Smith,  14  Cal.  94,  99;  Naglee  v.  Lyman,  14 
Cal.   450,  454. 

See  pars.  6-18,  this  note. 

94.  Same— Transferred  after  matnrlty. — 

After  maturity  different  rule  prevails  as  to 
first  and  all  subsequent  takers. — Folsom 
v.  Bartlett,  2  Cal.  163;  Vinton  v.  Crowe,  4 
Cal.  309;  Fuller  v.  Hutchings,  10  Cal.  523, 
526,  70  Am.  Dec.  746;  Hay  ward  v.  Stearns, 
39  Cal.  58.  See  Ky.  Triplett  v.  Bradley,  6 
T.  B.  Mon.  364,  355.  Mass.  Sargent  v.  South- 
gate,  22  Mass.  (5  Pick.)  312,  16  Am.  Dec 
409.  Fed.  Stewart  v.  Anderson,  10  U.  S. 
(6  Cr.)  203,  204,  3  L.  ed.  199. 
See  pars.  19-24,  this  note. 

96.  But  where  original  assignee  took  in- 
strument before  maturity,  bona  flde,  for 
value,  discharged  of  all  equities,  counter- 
claims, and  sets-off,  all  subsequent  in- 
dorsees will  hold  in  like  manner,  even 
though  taken  after  maturity. — Bank  of  So- 
noma Co.  y.  Gove,  63  Cal.  356,  49  Am!  Rep. 
92. 

96.  Note  purchased  after  maturity,  payer 
holding  note  against  payee  which  was  over- 
due, which  he  reduces  to  judgment  before 
action  is  brought  by  assignee,  he  can  not 
set  off  note  because  it  has  been  merged  and 
extinguished  in  judgment;  and  he  can  not 
set  off  judgment,  because  It  was  not  sub- 
sisting demand  when  plaintiff  purchased 
note. — Lowell  v.  Lane,  33  Barb.   (N.  Y.)  292. 

97.  A  promissory  note  In  the  hands  of 
an  assignee  after  maturity  Is  subject  to 
any  defenses  existing  in  favor  of  the  maker 
at  the  time  or  before  notice  of  the  assign- 
ment, but  they  must  be  pleaded. — Hall  v. 
Thurston,  176  Cal.  738,  171  Pac.  286. 

98.  Non-negotiable    Instrument  —  Set-off. 

— Non-negotiable  paper  is  subject  to  all 
sets-off,  equities,  and  defenses,  legal  and 
equitable,  in  hands  of  assignee  that  existed 
in  favor  of  payer  against  payee  at  time  of 
assignment,    or    notice    thereof. — St.    Loui? 


Nat.  Bank  v.  Gay,  101  Cal.  286,  35  Pac.  876. 
See  Mitchell  v.  Hackett,  14  Cal.  661,  666. 
See  pars.  26-28,  this  note. 

99.  Same— How  set-off  defeated. — A  set- 
off may  be  defeated,  until  payment  be- 
comes due,  by  assignment  of  claim  of  op- 
posite party,  though  latter  be  insolvent  and 
his  demands  have  not  become  payable  when 
assigned. — Myers  v.  Davis,  22  N.  Y.  489. 


100.  Same— Set-off  mntarlng  after  notice. 

— Where  non-negotiable  contract  is  as- 
signed obligor  will  have  right  to  offset 
note  which  was  not  yet  matured  at  time  of 
notice  of  assignment,  but  which  matures 
before  suit  is  brought  by  assignee. — St. 
Louis  Nat.  Bank  v.  Gay,  101  Cal.  286,  290, 
35  Pac.  876  (determined  res  Integra).  See 
Northampton  Bank  v.  Balliet,  8  Watts  &  S. 
(Pa.)  311,  42  Am.  Dec.  297. 
See  pars.  54-57,  79,  80,  this  note. 

101.  Compares  Myers  v.  Davis,  22  N.  Y. 
489,  491;  Martin  v.  Kunzmuller,  37  N.  Y.  396; 
Fuller  v.  Steiglitz,  27  Ohio  St.  356,  22  Am. 
Rep.  312.  Due  allowance  must  be  made  for 
variations  in  phraseology  in  different  stat- 
utes upon  which  decisions  are  based. 

102.  Same— Judgment  against  plaintiff. — 

Where  mortgage  was  given  to  secure  ante- 
cedent indebtedness  and  was  assigned  on 
18th  and  recorded  on  25th  of  given  month, 
and  on  20th  of  that  month,  and  before  no- 
tice of  assignment,  mortgageor  purchased 
sundry  judgments  against  mortgagee,  in  ac- 
tion by  assignee  to  foreclose  he  will  be  en- 
titled to  set  them  off  as  payment  of  mort- 
gage debt  pro  tan  to. — McCabe  v.  Grey,  20 
Cal.  509,  616;  Hobbs  v.  Duff,  23  Cal.  695,  596. 
See  St.  Louis  Nat  Bank  v.  Gay,  101  Cal. 
286,  289,  85  Pac.  876. 

See  pars.  59,  60,  this  note. 

108.  Same — Note  of  plaintiff. — In  action 
on  non-negotiable  note  by  assignee  thereof, 
payer  may  set  off  against  same  any  note  or 
notes  of  payee  which  he  purchased  prior  to 
the  assignment  or  notice  to  him  of  assign- 
ment.— St.  Louis  Nat.  Bank  v.  Gay,  101  Cal. 
286,  289,  35  Pac.  876. 

104.  It  is  immaterial  that  note  or  notes 
purchased  were  not  due  at  time  defendant 
received  notice  of  assignment;  it  being  suffi- 
cient if  they  are  due  at  time  suit  is  brought 
against  defendant  and  they  are  pleaded  as 
set-off. — St.  Louis  Nat.  Bank  v.  Gay,  101  Cal. 
286,  289.  35  Pac.  876. 

106.  Pleading— Answer  mast  show  that 
connter-elalm  or  set-off  arose  before  as- 
signment, or  before  defendant  had  notice 
thereof,  or,  on  motion,  judgment  for  plain- 
tiff on  pleadings. — Benham  v.  Connor,  113 
Cal.  168,  171,  45  Pac.  258.  See  Felch  v. 
Beaudry,  40  Cal.  439;  Hemme  v.  Hays,  56 
Cal.  337;  Loveland  v.  Garner,  74  Cal.  298, 
15  Pac.  844;  City  &  County  of  San  Francisco 
y.  Staude,  92  Cal.  560,  28  Pac.  778. 

106.  "Recoupment"— Dednltlon. — Recoup- 
ment differs  from  set-off  in  that  It  is  ap- 
plicable to  things  arising  out  of  same 
transaction  or  transactions  connected  with 
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subject-matter  of  action,  and  implies  cut- 
ting: down  of  demand  by  deductions  arising; 
out  of  transaction. — St.  Louis  Nat.  Bank  v. 
Gay,  101  Cal.  286,  289,  35  Pac.  876. 

As  to  recoupment,  see  par.  77,  this  note. 

107.  "Set-off"— Definition  of— A»  used  In 
the  code*  in  this  section,  is  applicable  to  de- 
mands independent  in  their  nature  and 
origin. — St.  Louis  Nat.  Bank  v.  Gay,  101  Cal. 
286,  289,  85  Pac.   876. 

VI.  NOTICE— NECESSITY  AND  SUFFI- 
CIENCY OF. 

108.  Necessity     to     protect     assignee     of 

claim  other  than  negotiable  note  assigned 
before  maturity. — Doll  v.  Anderson,  27  Cal. 
248;  Bank  of  Stockton  v.  Jones,  65  Cal.  437, 
4  Pac.  418;  Hogan  v.  Black,  66  Cal.  41,  4 
Pac.  943;  Renton  v.  Monnier,  77  Cal.  449, 
19  Pac.  820. 

109.  Thus  in  case  of  street  assessment, 
settlement  with  assignor  before  notice  of 
assignment,  and  demand  satisfied  and  as- 
sessment canceled,  is  good  defense  to  action 
by  assignee. — Hogan  v.  Black,  66  Cal.  41,  4 
Pac.   943. 

110.  Suit  having:  been  brought  on  such 
claim,  and  cause  of  action  assigned  by  plain- 
tiff to  his  attorney,  who  was  not  substi- 
tuted for  original  plaintiff  and  gave  no  no- 
tice of  assignment,  settlement  with  original 
plaintiff  discharges  obligation. — Hogan  ▼. 
Black,  66  Cal.  41,  4  Pac.  948.  See  Doll  ▼. 
Anderson,   27  Cal.  248. 

111.  Nor  will  attorney  have  lien  for 
costs  in  action,  by  which  he  can  disturb  sat- 
isfaction of  demand  and  cancelation  of  as- 
sessment by  plaintiff. — Hogan  v.  Black, 
66  Cal.  41,  4  Pac.  943.  See  Manfleld  v.  Dor- 
land,  2  Cal.  607;  Russell  ▼.  Conway,  11  Cal. 
93,   103. 

112.  Where  promisory  note  is  assigned 
after  maturity,  payment  to  original  payee 
before  notice  of  assignment  discharges. — 
Bank  of  Stockton  v.  Jones,  65  Cal.  437,  4 
Pac.  418. 

113.  Not  necessary,  waen  —  Assignee  of 
bill  of  goods* — A  notice  is  not  necessary  to 
protect  an  assignee  of  bill  of  goods  to  ar- 
rive, upon  which  part  of  purchase-price  has 
been  paid  and  balance  to  be  paid  on  arrival, 
on  tendering  balance  of  purchase-price 
within  reasonable  time  after  arrival,  is  en- 
titled to  possession  of  goods  without  pre- 
vious notice  of  assignment. — Morgan  v. 
Lowe,  6  Cal.  325,  63  Am.  Dec.  132. 

114.  Same— Assignee  of  chose  1b  action. 

— Chose  in  action  assigned,  consisting  of 
debt  due  from  third  person,  complete  title 
passes  without  notice  of  assignment  to 
debtor. — Richardson  v.  Ainsworth,  20  How. 
Pr.  (N.  Y.)  521. 

115.  SuAclency  of  notice.  —  Question 
whether  notice  was  given  or  not,  and  if 
given,  whether  it  was  understood  by  de- 
fendant, or  whether  notice  was  sufficient 
to  put  prudent  man  upon  inquiry,  is  one  of 
fact  for  Jury. — Renton  v.  Monnier,  77  Cal. 
449,  453,  456,  19  Pac.  820. 


See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §  19  and 
note. 

116.  "Notice  given,  in  order  to  be  effect- 
ual, should  be  sufficient,  precise,  and  com- 
plete enough  to  fully  put  defendant  on  his 
guard  as  to  fact  of  such  assignment,  and  he 
Should  have  understood  it." — Renton  v. 
Monnier,  77  Cal.  449,  455,  19  Pac.  820. 

117.  Same — Not  sufficient  of  Itself — In 
some  evidence  of  assignment. — A  written 
notice  of  the  assignment  of  a  chose  in  ac- 
tion blank  as  to  the  name  of  the  assignee 
may  not  be,  of  itself,  sufficient  to  satisfy 
the  requirements  of  the  above  section,  but 
it  is  nevertheless  some  evidence  of  such 
assignment  which  together  with  other  cir- 
cumstances may  be  sufficient  to  charge  the 
defendant  with  sufficient  notice  thereof. — 
Smith  v.  Semon.  32  Cal.  App.  640,  168  Pac. 
1038. 


118.  Same  Written  la  language  not  un- 
derstood.— Written'  notice  given  to  party 
written  in  language  he  can  not  read  and 
does  not  understand  is  not  sufficient  notice. 
— Renton  v.  Monnier,  77  Cal.  449,  456,  19 
Pac.  820. 

119.  Same  —  Notice  to  agent  —  Scope  of 
employment— "Notice  to  agent  is  notice  to 
principal  of  facts  arising  from  or  connected 
with  subject-matter  of  agency;  is  construc- 
tive notice  to  principal,  when  notice  comes 
to  agent  while  he  is  concerned  for  principal 
and  in  course  of  very  transaction." — Bierce 
v.  Red  Bluff  H.  Co.,  31  Cal.  160,  165.  N.  Y. 
Jackson  v.  Winslow,  9  Cow.  13;  Bank  of 
United  States  v.  Davis,  2  Hill  451,  461; 
Jackson  v.  Sharp,  9  John.  163,  339.  Pa. 
Reed's  Appeal,  34  Pa.  St.  207;  Bracken  v. 
Miller,  4  Watts  &  S.  102.  Fed.  As  tor  v. 
Wells,  17  U.  S.  (4  Wheat.)  466,  4  L.  ed.  616; 
Mechanics'  Bank  v.  Seton,  26  U.  S.  (1  Pet.) 
299,  309,  7  L.  ed.  162;  Sheldon  v.  Cox,  2  Eden 
224;  Fuller  v.  Bernett,  2  Hare  402;  Le  Neve 
v.  Le  Neve,  T  Ves.  Sr.  64,  2  Lead.  Cas.  in 
Eq.  pt.  1,  p.  106. 

See  Kerr's  Cyc.  Civ.  Code.  2d  ed.,  55  18, 
19  and  notes. 

120.  But  agent  having  only  such  author- 
ity as  his  principal  actually  or  ostensibly 
confers  upon  him,  notice  to  agent  of  facts 
not  arising  from  or  connected  with  subject- 
matter  of  his  agency  is  not  notice  to  princi- 
pal, unless  actually  communicated  to  him. — 
Renton  v.  Monnier,  77  Cal.  449,  453,  19  Pac. 
820. 

VII.   WHAT  CONSTITUTES  AN   ASSIGN- 
MENT. 


121.  As  to  form  of  and  manner  of  making 
—^No  particular  form  of  word*  is  necessary 
to  constitute  assignment — Wiggins  v.  Mc- 
Donald, 18  Cal.  126. 

122.  Indorsement  of  account  "assigned 
to  Jones  &  Smith"  signed  by  owner  of  ac- 
count, constitutes  sufficient  assignment 
thereof. — Ryan  v.  Maddux,  6  Cal.  247. 

123.  "I  sell  and  transfer  this  account  to 
William     Richardson     and     David     Mead," 
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signed  by  the  owner,  a  sufficient  assign- 
ment, carrying:  with  it  presumption  of  con- 
sideration, an  assignment  by  parol  being 
sufficient. — See  Dawson  v.  Coles,  16  John, 
f  N.  Y.)  51;  Prescott  v.  Hull,  17  John.  (N.  Y.) 
248;  Briggs  v.  Dorr,  19  John.  (N.  Y.)  95. 

124.  "Please  hold  to  order  of  Messrs. 
Wm.  Pope  &  Son,  of  Boston  (£500)  five 
hundred  pounds  sterling,  of  insurance,  ef- 
fected on  cargo  pr.  bark  Elvira,  and 
oblige,"  is  equitable  assignment  of  funds  in 
hands,  or  to  come  into  hands,  of  drawees,  to 
payees. — Pope  v.  Huth,  14  Cal.  403,  404. 

126.  "Please  pay  to  bearer  of  these  lines 
two  hundred  and  sixty  dollars  and  charge 
same  to  my  account,"  where  given  for  valu- 
able consideration  and  for  whole  amount  of 
demand  against  drawee,  operates  as  as- 
signment of  funds  or  debt  against  which 
drawn. — Wheatley  v.  Strobe,  12  Cal.  92,  73 
Am.  Dec.  522. 


12*.     Any  act  amounting  to  appropriation 

of  debt,  will  constitute  assignment  of  it.— 
Wiggins  v.  McDonald,  18  CaL  126. 

127.  Defendant  being  indebted  to  Empire 
Mining  Company,  and  that  company  to 
plaintiff,  and  all  parties  agreed  that  de- 
fendant   should    pay    plaintiff    instead    of 

E.  M.  Co.;  this  was  held  to  be  equitable  as- 
signment of  debt. — Wiggins  v.  McDonald, 
18  Cal.  126. 

128.  Cbose  1b  actio*— Writing;  not  neeea- 
•ary.— In  chose  in  action,  delivery  for  valu- 
able consideration,  without  writing,  is 
sufficient  transfer. — Bibend  v.  London  A  I*. 

F.  &  L.  Ins.  Co.,  80  CaL  78,  88. 

129.  Insurance  poller— Before  loaa. — In- 
surance policy,  parol  assignment  before  loss 
with  delivery  of  policy  valid  assignment, 
where  bona  fide  and  for  value,  or  as  collat- 
eral security. — Bibend  v.  London  &  L  F.  A 
L.  Ins.  Co.,  supra,  p.  87.  See  Field  v.  New 
York,  6  N.  Y.  179,  57  Am.  Dec  485,  2  Am. 
Lead.  Cas.  482,  487. 

See  par.  133,  this  note. 

180*  Non-negotiable  contract  —  Indorsed 
la  blank  passes  by  delivery  same  as  nego- 
tiable one,  but  subject  to  all  equities  and 
defenses  existing  in  favor  of  maker  at  time 
of  indorsement. — Lucas  v.  Pico,  55  Cal.  126, 
129. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  5  1459 
and  note. 

131.  Order  given  by  creditor  on  als 
debtor  is  equitable  assignment  of  claim, 
where  it  covers  full  amount,  without  ac- 
ceptance; and  where  for  less  than  full 
amount,  and  accepted,  it  is  assignment  pro 
tan  to. — McEwen  v.  Johnson,  7  Cal.  258; 
Wheatley  v.  Strobe,  12  Cal.  92,  97,  73  Am. 
Dec.  522;  Pierce  v.  Robinson,  18  Cal.  116; 
Pope  v.  Huth,  14  Cal.  404,  407;  Grain  v.  Al- 
drich,  88  Cal.  514,  99  Am.  Dec.  423. 

132.  Same— Addition  of  word  "please"— 
Effect  of. — The  addition  of  the  word 
"pleape"  before  words  "pay  to  the  order  of," 
etc.,  does  not  change  nature  of  Instrument. 


—Wheatley  v.  Strobe,  12  Cal.  92,  97,  78  Am. 
Dec.  522;  Pope  v.  Huth,  14  CaL  404,  407. 

133.  Policy  of  insurance — Parol  aoslgn- 
ment. — A  policy  of  insurance  assigned  in 
the  words:  "Pay  the  within,  in  case  of  loss, 
to  A  B,"  assignee,  is  sufficient  assignment 
where  indorsed  on  policy  and  policy  deliv- 
ered to  assignee. — Bergson  ▼.  Builders'  Ins. 
Co.,  38  Cal.  541,  544. 

See  par.  129,  this  note. 

As  to  parol  assignment  of, — see  pars.  139, 
140,  this  note. 

134.  Promissory  note— Negotiable,  can  be 

transferred  only  by  indorsement  and  de- 
livery; and  such  indorsement  can  be  made 
only  by  writing  of  indorser's  name  on  back 
of  instrument,  if  there  be  room  to  do  so, 
and,  if  not,  then  on  paper  so  attached  to  it 
as  in  effect  to  become  part  of  it — called 
sometimes  an  allonge. — Hays  v.  Plummer, 
126  Cal.  107,  110,  58  Pac.  447. 

135.  "Whether  or  not  name  written  on 
face  of  note  might  not  in  some  instances  be 
indorsement  need  not  be  discussed;  at  all 
events,  name  must  be  so  written  as  to  be- 
come, in  effect,  part  of  instrument." — Hays 
v.  Plummer,   126  Cal.  107,  110,  58   Pac.   447. 

See  Kerr's  Cyc  Civ.  Code,  2d  ed.,  8*110 
and  note. 

136.  Where  negotiable  promissory  note 
is  secured  by  mortgage,  assignment  of  note 
and  mortgage  by  separate  instrument  with- 
out Indorsement  of  note  the  assignee  will 
not  be  protected  against  equitable  defenses 
existing  in  favor  of  plaintiff  against  note. 
— Hays  ▼.  Plummer,  supra.  See  Franklin 
v.  Twogood,  18  Iowa  516;  Osgood  ▼.  Artt, 
17  Fed.  576. 

137.  Rellnqnlsbment  by  assignee— Neces- 
anry. — The  relinquishment  of  the  claim  of 
the  assignee  is  essential  to  valid  transfer, 
where  consideration  therefor  is  pre-existing 
Indebtedness. — Rupp  v.  Blanchard,  34  Barb. 
(N.  Y.)  627. 

VHI.  WHAT  DOES  NOT  CONSTITUTE  AN 

ASSIGNMENT. 

138.  Assignment  mast  be  delivered  to  be 

valid;  mere  signing  of  assignment  is  In- 
sufficient to  transfer  title. — Bitter  v.  Steven- 
son, 7  Cal.  388. 

189.  Same— Parol  assignment  of  a  cbose 
In  action  is  not  complete  and  valid  without 
delivery,  and  a  surrender  of  all  control  over 
it — Rupp  v.  Blanchard,  84  Barb.  (N.  Y.)  627. 

140.  Verbal  assignment  of  account  to 
creditor,  with  condition  that  on  collection 
he  is  to  credit  his  claim  with  portion  there- 
of, and  return  balance  to  assignor;  nothing 
being  received  no  credit  to  be  given;  as- 
signment is  void. — Ritter  v.  Stevenson,  7 
Cal.  388. 

141.  Agreement  to  pay  debt  of  aaotber, 
not  assented  to  by  creditor,  as  part  con- 
sideration, is  not  assignment  pro  tanto  of 
debt  to  creditors.  Thus  where  defendant 
purchased  of  one  Beach  a  tract  of  land,  and, 
as  part  of  consideration,  agreed  to  pay  cer- 
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tain  debts  specified  In  complaint.  Neither 
plaintiff  nor  any  of  persons  to  whom  debts 
Tv-iere  owing  were  parties  to  this  agreement, 
and  it  did  not  appear  that  they  ever  as- 
sented to  or  attempted  in  any  manner  to 
connect  themselves  with  transaction  prior 
to  commencement  of  suit.  Plaintiff  was 
present  holder  of  these  debts,  and  question 
being  whether  he  can  maintain  action 
against  defendant  for  their  recovery  it  was 
held  that  he  could  not  Court  say:  "There 
is  no  privity  between  parties,  and  legal 
position  of  plaintiff  is  that  of  stranger  to 
the  agreement.  Defendant  is  liable  upon 
agreement  alone,  and  Beach  is  only  party 
who  can  maintain  action  for  its  violation." 
— McLaren  v.  Hutchinson,  18  Cal.  80,  82. 

142.  Purchase  at  public  sale  —  Caveat 
emptor* — Purchase  at  public  sale  of  nego- 
tiable promissory  note  does  not  take  it  by 
transfer  in  due  course;  takes  it  under  rule 
of  caveat  emptor,  and  holds  it  subject  to  all 
existing  equities  against  it  in  hands  of  orig- 
inal holder  or  assignor. — Neale  v.  Head,  133 
Cal.  42.  47,  66  Pac.   131,  576. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  8  312  and 
note. 

IX.    WHEN   ASSIGNEE    MAY    SUE. 

14&.  Action  In  own  name  on  contracts 
and  things  in  action  assigned.-»-Wheatley  v. 
Strobe,  12  Cal.  98,  73  Am.  Dec.  522;  Wiggins 
v.  McDonald,  18  Cal.  126;  Gradwohl  v.  Har- 
ris, 29  Cal.  160;  Grain  v.  Aldrich,  38  Cal. 
514,  99  Am.  Dec.  423. 

144.  Assignee  of  tains;  in  action,  show- 
ing that  he  is  the  real  party  in  interest, 
need  not  prove  that  he  paid  a  consideration. 
— See  Robertson  v.  Gardner,  28  Mass.  (11 
Pick.)  146;  Arthur  v.  Brooks,  14  Barb. 
(N.  Y.)  533;  Barnes  v.  Perine,  15  Barb. 
(N.  Y.)  249;  Richardson  v.  Mead,  27  Barb. 
<N.  Y.)   178. 

145.  On  negotiable  Instrument,  indorsed. 
— Gushee  v.  Leavltt,  5  Cal.  160,  63  Am.  Dec. 
116;  Price  v.  Dunlap,  5  CaL  483;  McCann  ▼. 
Lewis,  9  Cal.  246. 

146.  Which  is  not  indorsed. — Weeks  v. 
Medler,  20  Kan.  57;  Fultx  v.  Walters,  2 
Mont.  165;  Andrews  v.  Mc Daniel,  68  N.  C. 
385;  Osgood  v.  Aritt,  17  Cent.  L.  J.  190. 

147.  Same— On  warehouse  receipt  as- 
signed in  good  faith  and  in  ordinary  course 
of  business. — Davis  v.  Russell,   52  Cal.   611. 

148.  On  non-negotiable  contract— -Proper 
party  plaintiff  is  assignee,  for  holder  of 
non-negotiable  contract  is  presumptively 
owner,  and  as  real  party  in  interest  Is  en- 
titled to  maintain  action  thereon  in  his 
own  name. — Lucas  v.  Pico,  55  Cal.  126,  129; 
Wheatley  v.  Strobe,  12  Cal.  92,  98,  74  Am. 
Dec.  522.  See  Dana  v.  San  Francisco,  19 
Cal.  486,  491;  People  ex  rel.  Barry  v.  Gray, 
23  Cal.  125,  127;  National  Bank  v.  Herold, 
74  Cal.  603,  5  Am.  St.  Rep.  476,  16  Pac.  507; 
Woodward  v.  Brown,  119  Cal.  283,  300,  63 
Am.  St.  Rep.  108,  61  Pac.  2,  642. 

149.  On  account  for  collection— Defense. 
— Account  for  collection,  where  assignee  has 


legal  title  and  Interest  to  extent  of  fee  or 
compensation  from  proceeds  for  collection. 
— Curtis  v.  Sprague,  51  Cal.  239;  Toby  v. 
Oregon  Pac.  R.  Co.,  98  Cal.  490,  33  Pac.  550; 
Tuller  v.  Arnold,  98  Cal.  522,  38  Pac.  445; 
Greig  v.  Riordan,  99  Cal.  316,  33  Pac  913; 
Hays  v.  Hathorn,  74  N.  Y.  486. 

150.  To  suit  upon  assigned  account  de- 
fendant may  plead  any  defense  he  may  have 
against  assignor  before  assignment,  or  of 
notice  thereof  to  him,  as  equitable  defense, 
not  as  counter-claim,  on  the  theory  that 
assignee  takes  claim  subject  to  existing 
equities. — Duff  v.  Hobbs,  Cal.  January  Term, 
1862,  not  reported  anywhere. 

151.  Same  — On  Judgment. — A  judgment 
assigned  for  value,  or  purchased  at  sale 
under  execution,  purchaser  takes  as  as- 
signee.— Moses  v.  Thorne,  6  CaL  87,  88;  Fore 
v.  Manlove,  18  Cal.  436.  See  Low  v.  Bur- 
rows, 12  Cal.  181  (where  action  on  assigned 
foreign  judgment  was  maintained). 

152.  Otherwise  as  to  assignment  after 
verdict  and  before  judgment  in  action  for 
tort,  which  is  unassignable. — Lawrence  v. 
Martin,  22  Cal.  173,  178,  criticizing  Country- 
man v.  Boyer,  3  How.  Pr.  (N.  Y.)  387,  as 
made  without  reference  to  the  authorities. 

153.  It  Is  thought  it  would  be  otherwise 
and  action  maintainable  If  assignment  had 
been  made  after  judgment,  because  judg- 
ment would  become  debt  and  freed  from 
character  of  unasslgnability. — See  Law- 
rence v.  Martin,  22  Cal.  173,  178. 

164.     Same — On    claim    against   a   city    on 

written  contract  entered  into  with  street 
superintendent  of  city  for  the  improvement 
of  streets  of  city. — Wetmore  v.  San  Fran- 
cisco, 44  Cal.  294. 

155.  If  such  contract  is  void  for  want  of 
authority  in  street  superintendent  to  make 
it,  and  assignment  is  by  writing  on  back  of 
such  written  contract  in  words  "all  the  said 
recited  articles  of  agreement  on  other  side 
hereof  written,  and  all  moneys  hereafter 
due,  payable  or  to  be  paid  therefrom,  and 
full  benefit,  profit,  and  advantage  thereof," 
carries  with  it  right  to  collect,  demand,  and 
receive  all  moneys  due  or  to  become  due 
for  said  work,  and  to  recover  on  quantum 
meruit  or  for  work  and  labor  done. — Wet- 
more  v.  San  Francisco,  44  Cal.  294,  302. 

156.  Same— On  claim  for  damages  for 
breach  of  covenant  not  running  with  land. — 
See  Lawrence  v.  Montgomery,  37  Cal.  183, 
189  (holding  that  where  two  parties  had 
cause  of  action  based  upon  direct  or  im- 
plied covenants  in  deed  which  were  personal 
and  did  not  run  with  the  land,  assignment 
or  conveyance  of  land  by  one  to  other,  of 
whatever  interest  he  had  in  land,  did  not, 
of  itself,  entitle  latter  to  maintain  action 
therefor  in  his  own  name;  ergo  if  he  had  as- 
signed his  interest  In  said  personal  cause  of 
action  latter  could  have  maintained  such 
suit). 

167.  Same— On  claim  for  damages  for  the 
conversion  of  personal  property. — Lazard  v. 
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Wheeler,  22  Cal.  140,  142  (res  Integra);  Hall 
v.  Robinson,  2  N.  T.  293,  295;  McKee  v.  Judd, 
12  N.  Y.  622,  64  Am.  Dec.  515;  Hoyt  ▼. 
Thompson,  5  N.  Y.  320,  347;  Cass  v.  New 
York  &  N.  H.  R.  Co.,  1  E.  D.  Smith  (N.  Y.) 
522;  McGinn  v.  Worden,  3  E.  D.  Smith 
(N.  Y.)  355;  North  v.  Turner,  9  Serg.  &  R. 
(Pa.)  244;  The  Sarah  Ann,  2  Sumn.  C.  C. 
206,   211.  21   Fed.   Cas.  432. 

158.  Assignee  of  personal  property  not 
in  possession  of  assignor,  after  demand  and 
refusal  of  possession,  may  maintain  action 
to  recover  its  value. — Hall  v.  Robinson,  2 
N.  Y.  293;  Van  Hassel  v.  Borden,  1  Hill 
(N.  Y.)  128;  Cap  v.  New  Haven  R.  Co.,  1 
E.  D.  Smith  (N.  Y.)  522. 

159.  Same — Same — Receiver  of  property 
of  Judgment  debtor  may  sue  him  in  his  own 

name  for  conversion  of  property,  title  to 
which  had  vested  in  him  as  such  receiver. 
— Porter  v.  Williams,  9  N.  Y.  142;  Gardner 
v.  Smith,  29  Barb.   (N.  Y.)   68. 

160.  Same— On  claim  for  damages  caused 
by  trespass  on  land. — More  v.  Massini,  32 
Cal.  590,  594   (res  Integra). 

161.  Same— Oi  contract  or  promise  to  pay 
a  defendant  a  specified  sum  of  money  if  he 
would  sig-n  stipulations  expediting:  trial  of 
cause  in  foreclosure,  waiving:  jury,  and 
waiving:  his  defense  set  up. — Gray  v.  Garri- 
son, 9  Cal.  325. 

See  pars.  52-54,  this  note. 


162.  Same— On  contract  of  lease  of 
sonal  property. — Contract  between  owner 
and  another  of  stallion  leasing*  his  services 
for  season  for  specified  sum  of  money  and 
certain  reservation  of  rights  for  service  of 
designated  number  of  mares. — Doll  v.  An- 
derson, 27  Cal.  248. 

163.  Same — Order  on  debtor  given  by 
debtor  to  his  creditor  upon  third  person  for 
whole  amount  owing  by  such  third  party;  in 
which  case  creditor  must  sue  in  his  own 
name  although  such  third  person  has  not 
accepted  order. — Wheatley  v.  Strobe,  12  Cal. 
92,  97,  73  Am.  Dec.  522;  Pierce  v.  Robinson, 
13  Cal.  116;  Pope  v.  Huth,  14  Cal.  404,  407; 
Thomas  v.  Rock  Island  G.  &  S.  Min.  Co.,  54 
Cal.  578.  See  McEwen  v.  Johnson.  7  Cal. 
258,  260.  Mo.  Walker  v.  Mauro,  18  Mo.  564. 
N.  Y.  Morton  v.  Naylor,  1  Hill  583.  Ens;. 
Ex  parte  Alderson,  1  Mad.  39;  Lett  v.  Mor- 
ris, 4  Sim.  607;  Yeates  v.  Groves,  1  Ves.  Jr. 
280. 

164.  Where  order  is  for  less  than  whole 
amount  of  claim,  and  is  made  with  the 
knowledge  and  consent  of  party  on  whom 
order  is  drawn,  or  by  his  subsequent  ratifi- 
cation, assignee  must  sue  alone  for  his  por- 
tion.— McEwen  v.  Johnson.  7  Cal.  258,  260; 
Grain  v.  Aldrich.  38  Cal.  514,  99  Am.  Dec. 
423;  Thomas  v.  Rock  Island  G.  &  S.  Min.  Co., 
54  Cal.  578. 

165.  In  such  case  the  assignor  must  sue 
separately  for  his  portion;  his  assignee  is 
not  proper  party  in  such  action. — Leese  v. 
Sherwood.  21  Cal.  152. 


166.  Where  assignment  or  order  Is  for 
only  portion  of  demand  coming  to  assignor, 
and  party  owing  debt  assigned  has  not 
consented  or  assented  thereto,  assignee  can 
not  maintain  action  on  assignment,  because 
assignor  can  not  split  demands  without 
debtor's  consent  thereto. — Thomas  ▼.  Rock 
Island  G.  &  S.  Min.  Co.,  54  Cal.  278;  Grain 
v.  Aldrich,  88  Cal.  514,  99  Am.  Dec.  423; 
Marziou  v.  Pioche,  8  Cal.  522,  536. 

167.  Same— On  policy  of  Insurance  As- 
signed  before  loss. — Policy  of  insurance  as- 
signed before  loss  as  collateral  security. — 
Bibend  v.  Liverpool  &  L.  F.  &  L.  Ins.  Co.,  30 
Cal.  78,  85;  Bergson  v.  Builders'  Ins.  Co.,  88 
Cal.  541,  643. 

168.  Contract  assisted  as  secnrlty  for 
debt,  in  consideration  of  covenant  not  to 
sue  upon  debt  thus  secured,  assignee  must 
sue  upon  contract  in  his  own  name. — 
Warner  v.  Wilson,  4  Cal.  310. 

169.  Assignee  holding;  In  trust  for  an- 
other is  entitled  to  maintain  suit  in  his  own 
name. — Grant  v.  Heverln,  77  Cal.  263,  266, 
18  Pac.  647,  19  Pac.  493. 

170.  Same— Assignee  with  notice  assignor 
Molds  In  trust,  may  maintain  action  in  his 
own  name,  as  real  party  in  Interest,  though 
holding  in  trust  same  as  his  assignor. — 
Grant  v.  Heverin,  77  Cal.  263,  265,  18  Pac. 
647,  19  Pac.  493,  supra  (Thornton,  J.,  dis- 
senting). 

171.  Assignment  by  trustee  to  party  with 
notice  of  trust,  such  assignee  will  hold  in 
trust  same  as  his  assignor,  and  may  main- 
tain suit  in  his  own  name. — Grant  v.  Hev- 
erin, 77  Cal.  263,  265,  18  Pac.  647,  19  Pac.  493 
(Thornton,  J.,  dissenting). 

172.  Extent  of  recovery  —  In  general. — 

Where  assignment  is  absolute  assignee  may 
recover  full  amount  thereof,  notwithstand- 
ing fact  that  by  assignment  he  acquired 
only  portion  of  demand. — Gradwohl  v.  Har- 
ris, 29  Cal.  150,  154;  Ginocchio  v.  Amador  C. 
&  M.  Co.,  67  Cal.  493,  8  Pac.  29;  Grant  v. 
Heverin,  77  Cal.  263,  18  Pac.  647,  19  Pac.  493. 

178.  Same— In  an  action  again  at  the  as* 
slgnor,  where  consideration  passing  from 
assignee  is  not  equal  to  amount  of  paper, 
recovery  will  be  limited  to  amount  actually* 
paid. — Coye  v.  Palmer,  16  Cal.  158,  160.  See 
Ind.  West  v.  McCarty,  2  Blackf.  243.  N.  J. 
Cook  v.  Cockrill,  28  N.  J.  Eq.  (1  Stew.)  476. 
N.  Y.  Brown  v.  Mott,  7  John.  361;  Braman  v. 
Hess,  13  John.  52;  Munn  v.  Commission  Co., 
15  John.  44,  8  Am.  Dec.  219. 

X.    WHEN    ASSIGNEE   CAN   NOT   SUE. 

174.  Assignment  after  suit  commenced 
will  not  entitle  assignee  to  maintain  his 
action;  It  is  right  as  between  parties  at 
commencement  of  action  that  controls.— 
Garrlgue  v.  Loescher,  3  Bosw.  (N.  Y.)  578. 

See  par.  38,  this  note. 

175.  Assignment  of  chattel  after  conver- 
sion by  defendant  does  not  enable  assignee 
to  maintain  suit  for  such  conversion.— 
Hill  v.  Covell,  1  N.  Y.  522. 
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176.  He  can  maintain  action  for  conver- 
sion taking:  place  after  assignment. — Duell 
v.  Cudlipp,  1  Hill  <N.  Y.)  166;  Sherman  v. 
Elder,  1  Hill  (N.  Y.)  178. 

177.  Assignee  of  goods  can  not  maintain 
action  to  recover  them  from  wrong:- doer, 
where  assignee  held  part  of  them  as  con- 
signee and  part  of  them  as  owner,  and  he 
assigns  them  and  right  to  take  possession 
to  consignor  and  former  owner;  not  having: 
possession  of  property. — Nash  v.  Fredericks, 
12  Abb.  Pr.  (N.  Y.)  147. 

178.  Where  A  sells  and  delivers  to  B  cer- 
tain personal  property  (a  store),  with  agree- 
ment on  part  of  B  to  resell  and  redeliver 
upon  A's  executing  and  delivering  to  B  cer- 
tain notes,  and  on  A  subsequently  tendering 
specified  notes  and  demands  property  B  re- 
fuses to  take  notes  and  surrender  posses- 
sion of  property,  whole  transaction  on  part 
of  B  being:  fraud  to  get  possession  of  prop- 
erty, it  was  held  that  tender  of  notes  did 
not  vest  ownership  thereof  in  B,  and  that 
he  can  not  sue  thereon,  B's  fraud  taking 
the  case  out  of  rule  that  tender  of  specified 
personal  property  vests  title  thereof  in 
tenderee. — Lamott  v.  Butler,  18  Cal.  32. 

179.  Assignee  of  Judgment— C«m  mot  me 
upon  appeal-bond  without  assignment 
thereof. — Moses  v.  Thome,  6  Cal.  87,  88. 

180.  Assignee  of  partner's  Interest— Caa 
not  sue  upon  partnership  demand. — As- 
signee of  partnership  interest  in  and  to  all 
rights  and  demands  can  not  sue  in  his  own 
name  alone  on  demand  due  partnership.— 
Mills  v.  Pearson,  2  Hill  (N.  Y.)  16. 


181.  Assignee  of  real  property— Can  not 
sne  to  have  deed  «et  aside. — Grantor  of  real 
property,  who  has  cause  of  action  against 
grantee  to  have  deed  set  aside  for  fraud, 
undue  influence,  etc.,  being  out  of  posses- 
sion of  estate  or  an  Interest  therein,  he 
can  not  assign  right  of  action  to  another 
so  as  to  enable  such  other  to  maintain  ac- 
tion in  his  own  name  to  set  aside  convey- 
ance.— McMahon  v.  Allen,  84  Barb.  (N.  Y.) 
56. 

XI.   WHEN  ASSIGNOR  MAY  SUE. 

182.  Assignment  of  caoses  in  actios  as 
collateral*  assignor  may  maintain  suit 
thereon  with  assignee's  consent. — See  Trot- 
ter v.  Hughes,  12  N.  Y.  74,  62  Am.  Dec.  137. 

188.  Whereby  an  agreement  between  F., 
the  assignor,  and  D.,  the  assignee,  of  leases 
and  other  personal  property,  the  latter  held 
it  subject  to  a  certain  debt  to  the  former, 
and  the  latter  afterwards  conveyed  it  to  F., 
subject  to  the  conditions  of  the  agreement, 
and  as  a  part  of  the  considerations  cov- 
enanted to  pay  the  debt;  F.  transferred  it 
to  W.,  and  W.  to  T.,  and  J.,  with  notice  re- 
spectively; it  was  held  that  the  assignor 
might  maintain  an  action  against  all  the 
other  parties,  to  have  the  debt  declared  a 
lien  on  the  property  and  satisfied  by  a  sale 
of  it,  and  for  personal  judgment  for  defi- 
ciency against  D.  and  T. — See  Trotter  v. 
Hughes,  12  N.  Y.  74,  62  Am.  Dec.  187;  Hal- 
sey  v.  Reed,  9  Paige  Ch.  (N.  Y.)  446;  King 
v.  Whitely,  10  Paige  Ch.  (N.  Y.)  466. 


§369.  EXECUTOR,  TRUSTEE,  ETC.,  MAT  SUE  WITHOUT  JOINING 
THE  PERSONS  BENEFICIALLY  INTERESTED.  An  executor  or  adminis- 
trator, or  trustee  of  an  express  trust,  or  a  person  expressly  authorized  by- 
statue,  may  sue  without  joining  with  him  the  persons  for  whose  benefit  the 
action  is  prosecuted.  A  person  with  whom,  or  in  whose  name,  a  contract  is 
made  for  the  benefit  of  another,,  is  a  trustee  of  an  express  trust,  within  the 
meaning  of  this  section. 

History:     Enacted  March  11,  1872,  re-enactment  of  S  6  of  Practice 
Act,  as  amended  1854,  Stats.  1854,  p.  84. 
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TORS,  TRUSTEES,  ETC. 
I.  In  General,  1-36. 
IL  Trustee  or  an  Express  Trust,  37-50. 

III.  Who    Is    Trustee    or    an    Express 

Trust,  51-84. 

IV.  Who  Is  Not  a  Trustee  or  an  Express 

Trust,  85-90. 

V.  Who  May  Be  Trustee  or  an  Express 
Trust,  91-95. 

VI.  Administrators    and    Executors  — 
Plaintiffs,  96-115. 

VII.  Administrators  and  Executors — De- 
fendants, 116-123. 

VIIL  Persons   Expressly   Authorized   By 
Statute,  124-129. 


1.  Agent  contracting  in  his  own  name. 

2.  Assignment  by  agent  without  author- 

ity. 

3.  Same  —  Ratification     after     suit 

brought. 

4.  Constitutionality. 

5,  6.  Construction — Generally. 

7.  Same — Classes  of  persons  authorized 

to  sue. 

8.  Same — ' '  One  specially  authorized  by 

statute  to  sue." 

9.  Same — Suit  by  real  party  in  inter- 

est. 

10.  Ejectment — Undertaking   on  appeal 
— Suit  on  bond. 
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11.  Failure  to  find  on  issue  of  plaintiff's 
interest — Harmless  when. 

12- 14.  Guardian — Suit  by  in  his  own  name. 

15.  Lease — In  name  of  trustee — Action 

to  prevent  trespass. 

16.  Nonperformance    of    duty  —  Action 

for. 

17.  "One  specially  authorized  by  stat- 

ute to  sue." 

18.  Party    benefited    incidentally  —  Can 

not  sue. 

19.  Same — The  general  rule. 

20.  Purchaser    from    trustee — With    no- 

tice of  the  trust. 

21-  27.  Person  for  whose  benefit  a  contract 
is  made — May  sue  alone. 

28,  29.  Same  —  Principal   on   whose   behalf 
agent  contracts. 

30.  Same — Same — Agency  not  being  dis- 
closed at  time  of  transaction. 

31,  32.  Same  —  Same  —  Nonperformance  of 
duty — Action  for. 

33.  Stranger  to  a  contract — Gan  not  sue. 

34.  Trespass — Action  by  trustee  to  pre- 

vent. 

35.  Trust-deed — Action    for   cancelation 

— Trustee  represents  all  parties  in- 
tended. 

36.  Undertaking  on   appeal  —  In  eject- 

ment— Action  on. 

n.  Trustee  of  an  Express  Trust. 

37.  As  to  definition. 

38.  As   to  construction  of  phrase  —  In 

general. 

39.  Same — Injunction — Preventing  tres- 

pass. 

40.  Same — Mandamus. 

41.  Same — Permissive  only. 

42-  44.  Action  by — Trustee  or  express  trust 
— May  sue  alone. 

45.  Same — For  money  had  and  received. 

46.  Same — Same — Principle  of  this  doc- 

trine. 

47.  Same — Need  not  allege  trusteeship. 

48.  Cashier    of    bank  —  May    foreclose 

mortgage   in    his    own   name    for 
bank's  benefit. 

49,  50.  Contract  to  purchase  land — For  ben- 
efit of  another. 

III.  Who  Is  Trustee  op  an  Express  Trust. 

51.  Administrator. 

52.  Agent  contracting  in  his  own  name 

— For  benefit  of  known  principal. 

53-  55.  Same — Not  disclosing  principal. 

56.  57.  Same — Assuming   to  act   for  others 
not  named. 

58,  59.  Agent  of  corporation — Note  to. 

60.  Assignee  of  claim. 

61.  Contract   partly   for   benefit  of  an- 

other. 


62,63.  Corporation  —  Subscription  to  pay- 
able to  designated  agent. 

64, 65.  Same — Same — The  mutual  promise 
of  subscribers,  one  with  the  other, 
sufficient. 

66.  County  a  trustee  of  express  trust, 

when. 

67.  Deputy  sheriff. 

68.  Executor. 

69.  Grantee  of  lands — For  purpose   of 

prosecution  of  suit. 

70.  Insane  asylum  directors  —  May  sue 

as  trustees. 

71.  Note  and  mortgage — Taken  in  one's 

own  name  for  benefit  of  estate  of 
decedent. 

72.  Officer  of  a  foreign  government — In 

whom  property  is  vested. 

73.  One  coming  into  possession  —  With 

notice  of  trust. 

74.  Option  to  purchase  land  for  self 

and  others. 

75.  Party  to  whom  undertaking  on  ap- 

peal is  given,  when. 

76-  78.  People  —  License-tax  —  Swamp-land 
assessment. 

79.  Priest  is,  when. 

80.  Purchaser  at   execution   sale  —  For 

benefit  of  another. 

81.  Purchaser  from  trustee — Notice  of 

trust. 

82.  State  is  trustee,  when. 

83.  Superintendent   of  banks— Included 

in  section. 

84.  Trustee  of  unincorporated  society. 

IV.  Who  Is  Not  a  Trustee  of  an  Express 

Trust. 

85-  87.  Agent — A  mere  naked. 

88.  Same — Loaning  money  in  principal 's 

name. 

89.  Attorney-in-fact. 

90.  Guardian. 

V.  Who  May  Be  Trustee  or  an  Express. 

Trust. 

91.  Any  person. 

92.  Corporation, 

93.  Infant. 

94.  Officer  whose  duties  incompatible. 

95.  Women. 

VI.  Administrators  and  Executors — Plain- 

tiffs. 

96.  Action  by — May  sue  in  own  name. 

97.  Same — For  life  insurance. 

98.  Same — For  real  property — May  sue 

alone. 

99.  Same — Same — To  set  aside  fraudu- 

lent deeds. 

100.  Same — Joinder  with  heirs  and  lega- 
tees. 
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101,102.  Administrator— Powers  of  in  litiga- 
tion. 

103.  Complaint  by — Sufficiency  of. 

104.  Executor — May  sue  in  his  own  name. 

105.  Same — May  maintain  action  in  own 

name  under  general  authority. 

106, 107.  Same  —  Same  —  Executor   to   whom 
patent  has  issued. 

108.  Ejectment  hy  administrator. 

109.  Ejectment  by  executor. 

110.  Former   administrator — Suit   to   set 

aside  settlement  of  account  of — 
New  administrator  proper  plain- 
tiff. 

111.  Note  given  to  executor. 

112.  Plaintiff    dying    after    final    judg- 

ment. 

113.  Replevin  for  timber  cut. 

114.  When  suit  may  be  brought. 

115.  Will    providing    for   converting    es- 

tate. 

VII.  Administrators  and  Executors  —  De- 

fendants. 

116.  Default  by — Confession  he  is  proper 

party. 

117.  General  right  to  sue  administrator — 

Taken  away  by  statute. 

118.  In  joint  and  several  contracts. 

119.  Joint  debtor — Or  owner  of  personal 

or  real  property. 

120,121.  Mortgages    and    liens    of   record  — 
Presentation. 

122.  Partnership  realty  in  name  of  de- 

ceased  partner. 

123.  Real  or  personal  property — Actions 

affecting. 

VIII.  Persons   Expressly   Authorized  Bt 

Statute. 

124.  Construction  of  provision — As  per- 

missive, only. 

125.  Employer   or   insurance    company — 

May  maintain  action  for  wrong- 
ful death  of  employee,  when. 

126.  Same  —  Interest     of     subrogating 

party — Extent  of. 

127.  Same — Pleading — Parties — Construc- 

tion of  code  provision. 

128.  Same — Subrogation — Parties   in   ac- 

tion for  wrongful  death. 

129.  Private   individual — Right   to  bring 

action  to  abate  a  nuisance. 


As  to  actions  by  administrator*  and  exe- 
eators— Alone,  see,  post,  8S 1581-1583  and 
note. 

Snme— Jointly  with  heirs  or  devisees  for 

the  possession  of,  or  to  quiet  the  title   to, 
real  property,  see,  post,  S  1452  and  note. 

9a ate— To  set  aside  fraudulent  deeds  by 
decedent,  see,  post,  I  1589  and  note. 


L     IN  GENERAL. 

1.     A*rent   contracting    In    his    own    name 

for  the  benefit  of  his  principal,  the  agency 
being:  known,  may  sue  in  his  own  name 
without  joining:  this  principal  as  a  party- 
plaintiff. — Salmon  v.  Hoffman,  2  Cal.  138, 
56  Am.  Dec.  322;  Ord  v.  McKee,  5  Cal.  515; 
Winters  v.  Rush,  34  Cal.  136.  See  Ind. 
Weaver  v.  Trustee  A  W.  E.  Canal,  28  Ind. 
112.  Iowa.  Rice  v.  Savery,  22  Iowa  470. 
Mo.  Wright  v.  Tinsley,  30  Mo.  389;  Chelten- 
ham F.-B.  Co.  v.  Cook,  44  Mo.  29.  N.  Y. 
Considerant  v.  Brisbane.  22  N.  T.  389;  Noe 
v.  Christy,  51  N.  Y.  270,  274;  Hubbell  v.  Med- 
bury,  53  N.  Y.  98. 

9.  Assignment  hy  agent  —  Without  au- 
thority and  without  subsequent  ratification 
by  his  principal  before  action  by  assignee, 
action  can  r»t  be  maintained. — Witten brock 
v.  Bellmer,  57  Cal.  12. 

3.  Same — Ratification  after  salt  brought. 

— Ratification  of  act  of  assignment  made 
after  suit  brought  by  assignee  does  not  re- 
late back  to  date  of  original  action  and 
make  plaintiff's  cause  good  under  maxim 
omnls  ratihatio  retrotrahitur  et  mandato 
priori  aequlparatur  (every  subsequent  rati- 
fication has  a  retrospective  effect,  and  is 
equivalent  to  a  prior  command). — Witten- 
brock  v.  Bellmer,  67  Cal.  12. 

4.  Constitutionality  of  section  is  not 
questioned. — See  Fresno  Nat.  Bank  v.  Su- 
perior Court,  83  Cal.  491,  497,  24  Pac.  157. 

6.  Construction  —  Generally. — Language 
used  in  tjiis  section  is  permissive,  and  not 
imperative,  and  in  this  differs  from  sec- 
tion 367,  ante.  Under  this  section  trustee, 
etc.,  is  not  compelled  to  sue  alone,  but  he 
may  do  so,  or  he  may  join  parties  in  in- 
terest with  himself  as  parties-plaintiff. — 
See  par.  42,  this  note. 

6.  This  section  specifies  certain  excep- 
tions to  the  general  rule  laid  down  in  sec- 
tion 367  requiring  that  every  action  must 
be  prosecuted  in  the  name  of  the  real  party 
In  interest — Tandy  v.  Waesch,  154  Cal.  108, 
110,   97  Pac.  69. 

7.  Same— -Classes  of  persons  authorised 
to  sue. — This  section  empowers  five  classes 
of  persons,  not  real  parties  in  interest,  to 
wit:  1.  Executors  and  administrators;  2. 
Trustees  of  an  express  trust;  3.  Persons  ex- 
pressly authorized  by  statute  to  sue;  4.  Per- 
sons with  whom  contract  Is  made  for  bene- 
fit of  another;  and  6.  Persons  In  whose 
name  contract  is  made  for  benefit  of  an- 
other. 

8.  Same— "One  specially  authorised  by 
statute  to  sue.'9 — "This  clause,  it  must  be 
confessed,  raises  presumption  against  au- 
thority of  any  officer  to  sue,  unless  specially 
authorized  by  statute,  and  we  accordingly 
find,  wherever  similar  code  provisions  have 
been  adopted,  care  is  generally  taken  to  au- 
thorize suits  where  It  may  be  necessary." — 
Watt  v.  Smith,  89  Cal.  602,  605,  26  Pac.  1071. 

9.  Same— Suit*\>y  real  party  la   Interest. 

— It    is    thought    that    under    provisions    of 
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section  367,  ante,  and  "permissive"  character 
of  this  section,  real  party  In  interest  may 
sue  without  trustee,  etc. — See  Iowa.  Rice 
v.  Savery,  22  Iowa  470.  Kmn.  St.  Louis 
&  K.  C.  &  N.  R.  Co.  v.  Thatcher,  13  Kan.  564. 
Minn.  Weide  v.  Porter,  22  Minn.  429.  N.  Y. 
Sloman  v.  Great  W.  R.  Co.,  67  N.  Y.  208. 
Ohio.  Hall  v.  Plaine,  14  Ohio  St.  417,  423. 

10.  Ejectment— Undertaking  on  appeal- 
Salt  on  bond,  where  real  estate  has  been 
transferred,  must  be  brought  in  name  of 
party  to  whom  given;  in  legal  effect  con- 
tract is  made  with  him  to  pay  value  of  use 
and  occupation;  if  others  have  claims  upon 
him  with  respect  to  it,  as  to  them  he  is 
trustee  of  express  trust,  and  authorized  as 
such  to  sue  upon  undertaking. — Walsh  v. 
Soule,  66  Cal.  443,  446,  6  Pac.  82. 

11.  Failure  to  and  oa  lssus>  of  plaintiff's 
Interest— Harmless  when. — A  failure  to  find 
upon  the  issue  raised  by  the  answer  that 
plaintiff  was  not*the  real  party  in  interest, 
and  not  entitled  to  bring  the  suit,  was  not 
prejudicial  where  the  evidence  showed  that 
plaintiff  was  the  real  party  in  interest. — 
Allen  v.  Guaranty  Oil  Co.,  176  Cal.  421,  168 
Pac.  884. 

12.  Goardinn— Can  not  sue  In  his  own 
name,  unless  It  be  for  the  death  of  his  ward, 

and  that  is  doubtful,  action  should  be  by 
personal  representative. — See  8  376,  post, 
and  note. 

13.  Guardian  appointed  by  probate  court, 
under  act  which  provides  for  appointment 
and  prescribes  duties  of  guardians,  is  not 
trustee  of  express  trust,  within  meaning  of 
this  section. — Fox  v.  Minor,  32  Cal.  Ill,  116. 

14.  Guardian  can  not  sue  in  his  own 
name  for  money  due  his  ward,  or  for  In- 
jury to  his  person  or  property,  in  his  own 
name;  common-law  practice  requiring  such 
actions  to  be  in  name  of  infant  by  his 
guardian  or  next  friend  is  continued  by 
code. — Fox  v.  Minor,  32  CaL  111,  116. 

16.  Lease — In  name  of  trustee— Action  to 
prevent  trespass. — Trustee  of  express  trust 
taking  lease  in  his  own  name  may  main- 
tain action  In  his  own  name  to  prevent  tres- 
pass.— Kellogg  ▼.  King,  114  Cal.  378,  388, 
46  Pac.  166. 

See  par.  89,  this  note. 

16.  Nonperformance  of  duty— Action  for. 

— Where  contract  made  or  tendered  by 
agent. — See  pars.  31,  32,  this  note. 

17.  "One  specially  authorised  by  statute 
to  sue." — As  to,  see  par.  8,  this  note;  and 
also  Part  VIII,  this  note. 

18.  Party  benefited  Incidentally— Can  not 
sue. — Party  benefited  incidentally  by  con- 
tract, not  party  to  it,  and  for  whose  bene- 
fit it  was  not  expressly  made,  can  not  main- 
tain suit  thereon  in  his  own  name. — Chung 
Kee  v.  Davidson,  78  Cal.  522,  15  Pac.  100. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  5  1559 
and  note. 

19.  Same — The  general  rule  is  that  when 
two  persons,  for  consideration  pufflcient  as 
between    themselves,   covenant   to   do   som- 


act  which,  if  done,  would  incidentally  re- 
sult in  benefit  to  mere  stranger,  that 
stranger  has  not  right  to  enforce  covenant, 
although  one  of  contracting  parties  might 
enforce  it  as  against  other. — Lake  Ontario 
a  R.  Co.  v.  Curtlsa,  80  N.  Y.  222. 

20.  Purchaser  from  trustee— With  notice 
of  trust  takes  subject  to  trust. — Ky.  Tal- 
bott  v.  Bell,  5  B.  Mon.  320,  48  Am.  Dec.  126. 
If.  T.  Shepherd  v.  McEvers,  4  John.  Ch.  136, 
8  Am.  Dec.  561.  S.  C.  Smith  v.  Daniel,  2 
McC.  Ch.  143,  16  Am.  Dec.  641.  Va.  Heth  v. 
Richmond,  F.  &  P.  R.  Co.,  4  Gratt.  482. 

21.  Person  for  whose  benefit  contract  la 
made — May  sue  alone,  as  real  party  in  inter- 
est, although  not  party  to  it,  and  consider- 
ation did  not  move  from  him. — Summers  v. 
Farish,  10  Cal.  347;  Wiggins  v.  McDonald. 
18  Cal.  126;  Lewis  v.  Covillaud,  21  Cal.  178; 
McLaren  v.  Hutchinson,  22  Cal.  187,  190,  83 
Am.  Dec.  59;  Morgan  v.  Overman  S.  M.  Co.. 
37  Cal.  634,  537;  Western  D.  Co.  v.  Emery. 
61  Cal.  611;  Sacramento  L.  Co.  v.  Wagner. 
67  Cal.  293,  295,  7  Pac.  705;  Malone  v.  Cres- 
cent City  M.  &  T.  Co.,  77  Cal.  38,  44,  18  Pac. 
858;  Tyler  v.  Mayre,  95  Cal.  160,  27  Pac. 
160,  30  Pac.  196.  See  Ind.  Davis  v.  Calloway. 
30  Ind.  112,  95  Am.  Dec.  671;  Miller  v.  Bil- 
lingsly,  41  Ind.  489;  Durham  v.  Bischof,  47 
Ind.  211.  Iowa.  Devin  v.  Hendershott,  32 
Iowa  192;  Johnson  v.  Knapp,  86  Iowa  616. 
Me.  Dearborn  v.  Parks,  5  Me.  (5  Greenl.) 
81,  17  Am.  Dec.  206.  Mass.  Felton  v.  Dick- 
inson, 10  Mass.  289;  Arnold  v.  Lyman,  17 
Mass.  400,  404,  9  Am.  Dec.  154.  Minn.  San- 
ders v.  Clason,  18  Minn.  379;  Jordan  v. 
White,  20  Minn.  91.  Mo.  Meyers  v.  Lowell. 
44  Mo.  328;  Rogers  v.  Peak,  51  Mo.  546: 
Rogers  v.  Gosnell.  58  Mo.  589.  N.  T.  Barker 
v.  Bucklin,  2  Den.  45,  43  Am.  Dec.  726;  Del- 
aware &  H.  C.  Co.  v.  Westchester  Co.  Bank. 
4  Den.  97;  Schemerhorn  v.  Vanderheyden,  1 
John.  139,  3  Am.  Dec.  804;  Jackson  v. 
Pierce,  10  John.  414;  Gray  v.  Thompson,  1 
John.  Ch.  82;  Lawrence  v.  Fox,  20  N.  Y.  268; 
Turk  v.  Ridge,  41  N.  Y.  201,  206;  Barker  v. 
Bradley,  42  N.  Y.  816;  Claflin  v.  Ostrom,  54 
N.  Y.  581;  Glen  v.  Hope  Mut.  L.  Ins.  Co.,  56 
N.  Y.  379.  Pa.  Fleming  v.  Altre,  7  Serg. 
294.    Wis.  Kimball  v.  Noyes,  17  Wis.  695. 

22.  On  a  consideration  moving  from  an- 
other, may  maintain  an  action  in  his  own 
name  against  the  promisor  to  enforce  the 
contract. — Ky.  Allen  v.  Thomas,  3  Met.  198. 
77  Am.  Dec.  169.  La.  Smith  v.  Kemper,  4 
Mart.  409,  6  Am.  Dec.  708;  Marlgny  v.  Remy, 
3  Mart.  N.  S.  607,  15  Am.  Dec.  172.  Me. 
Machias  H.  Co.  v.  Coyle,  85  Me.  405,  58  Am. 
Dec.  712.  Mass.  Arnold  v.  Lyman,  17  Mass. 
400,  9  Am.  Dec.  154.  Mo.  Robbins  v.  Ayres. 
10  Mo.  538,  47  Am.  Dec.  125.  N.  Y.  Barker 
v.  Bucklin,  2  Den.  45,  43  Am.  Dec.  726; 
Schemerhorn  v.  Vanderheyden,  1  John.  139, 
3  Am.  Dec.  304.  Pa.  Kelly  v.  Evans,  8  Pen. 
&  W.  387,  24  Am.  Dec.  325;  Hind  v.  Hold- 
ship,  2  Watts  104,  26  Am.  Dec.  107. 

23.  Even  though  he  be  not  cognizant  of 
it  when  made,  if  he  subsequently  adopts  it. 
— Malone   v.  Crescent  City  M.   &  T.  Co.,  77 
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Cal.  38,  44,  18  Pac.  858.  See  Kan.  Anthony 
v.  Herman,  14  Kan.  377.  N.  T.  Lawrence  v. 
Fox,  20  N.  Y.  268.  Wis.  Kollock  v.  Parcher, 
52  Wis.  393,  399,  9  N.  W.  67 

24  Fact  that  person  for  whose  benefit 
contract  Is  made  might  also  bring  action 
against  party  to  whom  promise  was  made 
for  his  benefit,  is  no  objection  to  mainte- 
nance of  action. — Malone  v.  Crescent  City  M. 
&  T.  Co.,  77  Cal.  38,  44,  18  Pac.  858.  See 
Mason  v.  Hall,  30  Ala.  601. 

26.  Particularly  where  based  on  exe- 
cuted consideration. — Tyler  v.  Mayre,  95 
Cal.  160,  27  Pac.  160,  30  Pac  196. 

26.  But  assent  to  arrangement  at  time 
or  subsequently  must  be  shown  to  enable 
maintenance  of  acton. — McLaren  v.  Hutch- 
inson, 18  Cal.  80. 

27.  Where  application  was  made  by 
plaintiff  for  appointment  of  receiver  and 
other  relief,  application  for  receiver  was  re- 
fused on  condition  that  defendant  file  bond 
to  account  as  receiver,  which  he  did,  and 
judgment  was  thereafter  rendered  against 
him  in  suit,  on  which  judgment  proper  de- 
mand having  been  made  and  refused,  plain- 
tiff brought  suit  on  bond,  which  was  made 
payable  to  people  of  California,  and  was 
permitted  to  maintain  action  because  it 
appeared  from  complaint  and  bond  that  he 
was  real  party  in  interest. — Barker  v.  Bar- 
tol,  7  Cal.  551,  554. 

28.  Same — Principal  on  wnose  behalf 
an*ent  contracts  Is  real  party  in  interest  and 
may  sue  in  his  own  name,  whether  fact  of 
agency  was  disclosed  or  not. — See  Ruiz  v. 
Norton,  4  Cal.  355,  359,  60  Am.  Dec.  618; 
Thurn  v.  Alta  Tel.  Co.,  15  Cal.  472;  Swift 
v.  Swift,  46  Cal.  266.  Kan.  St.  Louis  K.  C. 
&  N.  R.  Co.  v.  Thatcher,  13  Kan.  419.  Me. 
Hays  v.  Porter,  22  Me.  371.  N.  Y.  Sloman  v. 
Great  Western  R.  Co.,  67  N.  T.  208;  Nicoll 
v.  Burke,  78  N.  Y.  680.  Ofclo.  Hall  v.  Plaine, 
14  Ohio  St.  417;  First  Nat.  Bank  v.  Merrietta 
&  C.  R.  Co.,  20  Ohio  St.  259,  6  Am.  Rep.  655. 

See  pars.  22-27,  this  note. 

29.  Thus  where  A,  as  agent  of  B,  loans 
money  to  C,  action  against  C  to  recover 
money  thus  loaned  must  be  brought  by  B. 
A  can  not  sue  for  money. — Swift  v.  Swift, 
46  Cal.  266. 

30.  Same— Same— Afency  not  neJnn*  dis- 
close* at  tine  of  transaction,  to  enable 
plaintiff  to  maintain  action  he  must  first 
establish  the  agency. — Ruiz  v.  Norton,  4 
Cal.  355,  359,  60  Am.  Dec.  618;  Thurn  v.  Alta 
Tel.  Co.,  15  Cal.  472. 

31.  Same  — -  Same  —  Non-performance     of 

duty. — Action  for  can  be  maintained  only 
by  person  to  whom  duty  was  due. — Gregg  v. 
Crawford,   4  Ala.   180,   37  Am.   Dec.   739. 

32.  Action  against  telegraph  company  to 
recover  statutory  penalty  for  failure  to 
transmit  message,  where  the  party  con- 
tracts, or  offers  to  contract  by  or  through 
his  agent,  can  not  be  maintained  unless 
agency  was  at  time  disclosed. — Thurn  v. 
Alta  Tel.  Co.,  16  Cal.  472. 
C.  C.  P.— 36  Ml 


88.  Stranger  to  contract,  where  not  ex- 
pressly made  for  his  benefit,  though  bene- 
fited by  its  performance,  can  not  maintain 
suit  thereon. — See  pars.  18-19,  this  note. 

84.  Trespass— Action  by  trustee  to  pre- 
vent,— as  to,  see  pars.  15,  44,  this  note. 

35.  Trust-deed— Action  for  cancelation— 
Trustee  represents  all  parties  Interested  in 

action  attacking  trust  as  invalid  and  seek- 
ing to  have  it  set  aside,  and  persons  bene- 
ficially interested  therein  need  not  be 
joined  with  trustee  as  parties-defendant. 
— Watklns  v.  Bryant,  91  Cal.  492,  504,  27 
Pac.  775.  See  Minn.  Winslow  v.  Minnesota 
&  Pac.  R.  Co.,  4  Minn.  313,  77  Am.  Dec.  519; 
Mitchell  v.  Bank  of  St.  Paul,  7  Minn.  252. 
Mo.  Paul  v.  Fulton,  25  Mo.  156.  N.  Y.  Bank 
of  B.  N.  A.  v.  Suydam,  6  How.  Pr.  379;  Rog- 
ers v.  Rogers,  3  Paige  Ch.  379.  Fed.  Chew 
v.  Brumagen,  80  U.  S.  (13  Wall.)  497,  20 
L.  ed.  663;  Kerrison  v.  Stewart,  93  U.  S. 
(3  Otto)  155,  23  L.  ed.  843;  Corcoran  v. 
Chesapeake  &  O.  C.  Co.,  94  U.  S.  (4  Otto) 
774,  24  L.  ed.  190,  6  Sup.  Ct.  Rep.  769;  Rand 
▼.  Walker,  117  U.  S.  340,  29  L».  ed.  907; 
Richter  v.  Jerome,  123  U.  S.  233,  246,  31 
L.  ed.  132,  8  Sup.  Ct.  Rep.  106;  Union  R.  Co. 
v.  Dull,  124  U.  S.  173,  31  L.  ed.  417,  8  Sup. 
Ct.  Rep.   488. 

86.  Undertaking;  on  appeal— In  ejectment 
—Action  on  to  be  maintained  by  whom. — 
See  par.  10,  this  note. 

n.    TRUSTEE  OF  AN  EXPRESS  TRUST. 

87.  As  to  definition. — Trustee  of  express 
trust  is  person  with  whom,  or  in  whose 
name,  contract  is  made  for  benefit  of  an- 
other.—  Walker  v.  McCusker,  71  Cal.  594, 
698,  12  Pac.  723;  People  v.  Stacy,  74  Cal. 
373,  376,  16  Pac.  192;  Chin  Kem  You  v.  Ah 
Joan,  75  Cal.  124,  127,  16  Pac.  705.  See 
Harney  v.  Dutcher,  15  Mo.  89,  55  Am.  Dec. 
131. 

88.  As  to  construction  of  pa  rase— In  gen- 
eral,—  New  York  code,  from  which  this 
section  was  adopted,  was  intended  to  em- 
brace not  only  former  trusts  declared  by 
deed  inter  partes,  but  all  cases  in  which 
person  acting  in  behalf  of  third  party  en- 
ters into  written  express  contract  with  an- 
other, either  in  his  individual  name,  with- 
out description,  or  in  his  own  name  ex- 
pressly in  trust  or  expressly  on  behalf  of, 
or  expressly  for  benefit  of  another;  it  mat- 
ters not  by  what  form  of  expression  trust 
may  be  declared. — Considerant  v.  Brisbane. 
22  N.  Y.  389.  See  Weaver  v.  Wabash  &  E. 
Canal,  28  Ind.  112;  Bobbins  v.  Deverill,  20 
Wis.  142,  150. 

30.  Same—Injunction  —  Preventing:  tres- 
pass upon  real  property  may  be  brought  by 
trustee  of  express  trust. — Kellogg  v.  King, 
114  Cal.  878,  388,  55  Am.  St.  Rep.  74,  46  Pac. 
166. 

See  par.  84,  this  note. 

40.  Same— Mandamus  is  in  nature  of  ac- 
tion, and  it  is  thought  that  trustee  of  ex- 
press trust  may  apply  for  under  provision 
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of  this  section. — See  Tyler  ▼.  Houghton,  25 
Cal.  26,  29. 

41.  Same— Permissive  only,  and  does  not 
preclude  a  suit  by  the  real  party  In  In- 
terest or  require  suit  to  be  brought  by  the 
trustee  of  an  express  trust  to  foreclose 
same. — Anglo-Callfornian  Bank  ▼.  Cerf,  147 
Cal.  390,  81  Pac.  1077. 

42.  Action  by— Trastee  of  express  trmst— 
May  sue  alone,  but  this  is  permissive  merely 
and  not  obligatory  nonjoinder.  —  Tyler  ▼. 
Houghton.  25  Cal.  26,  27;  Cerf  v.  Ashley,  68 
Cal.  419,  420,  9  Pac.  658.  See  Walker  v.  Mc- 
Cusker,  71  Cal.  694,  598,  12  Pac.  728;  Winter- 
halter  v.  Workmen's  G.  F.  Assoc,  75  Cal. 
245,  250,  17  Pac.  1;  White  v.  Allatt,  87  Cal. 
245,  247,  25  Pac.  420;  Patchett  v.  Pacific 
Coast  R.  Co.,  100  Cal.  506,  609,  36  Pac.  78; 
Graham  v.  Franke,  4  Cal.  Unrep.  899,  38  Pac. 
455;  Robertson  v.  Burrell,  110  Cal.  568,  575, 
42  Pac.  1086;  Kellogg  v.  King,  114  Cal.  378, 
388,  46  Pac.  166. 

43.  Thus  trustee  to  whom  mortgage  has 
been  assigned  as  security  for  debt  of  mort- 
gagee may  be  joined  with  latter  as  party- 
plaintiff  in  action  to  foreclose  mortgage; 
and  if  not  originally  so  made,  may  be 
brought  in  afterwards. — Cerf  v.  Ashley,  68 
Cal.  419,  420,  9  Pac.  658. 

44.  "That  trustee  would  be  bound  to 
bring  action  to  prevent  waste  or  trespass 
upon  land  in  question,  or  ejectment  to  re- 
cover its  possession  In  case  of  ouster,  does 
not  admit  of  doubt.  On  contrary,  should 
he  refuse  to  do  so,  his  cestui  que  trust  may 
bring  action  to  compel  him  to  do  so.  Such 
being  case,  it  is  anomalous  to  say  that  he 
can  not  apply  for  other  relief,  if  necessary, 
in  his  own  name." — Tyler  v.  Houghton,  25 
Cal.  26,  29. 

45.  Same— "For  money  had  and  received 

to  use  of  plaintiff,  and  show  clearly  that  de- 
fendants are  in  possession  of  money  which 
in  equity  and  good  conscience  they  are 
bound  to  pay  over,  action  may  be  main- 
tained. They  were  holders  of  mortgage, 
given  to  secure  payment  of  advances  made, 
and  to  be  made,  by  themselves,  and  others, 
to  mortgageors.  Plaintiffs  had  made  cer- 
tain advances,  and  was  one  of  persons  In- 
tended to  be  secured,  though  not  party  to 
mortgage.  Defendants  assigned  mortgage 
and  reeclved  consideration  therefor,  but  re- 
fuse to  pay  any  portion  of  money  to  plain- 
tiff. We  think  that  upon  proof  of  these 
facts,  plaintiff  will  be  entitled  to  recover. 
Principal  ground  of  objection  is  that  there 
is  no  contract,  and  consequently  no  privity 
between  parties.  But  it  seems  to  be  set- 
tled that  no  privity  is  required,  In  such 
case,  except  that  which  results  from  one 
person  having  money  of  another,  which  he 
has  no  right,  conscientiously,  to  retain." — 
Kreutz  v.  Livingston,  15  Cal.  344,  346.  See 
Hall   v.   Marston,   17   Mass.   676. 

46.  Same— Same — "Principle  of  this  doc* 
trine  is  reasonable,  and  consistent  with 
character  of  action  of  assumpsit  for  money 


had  and  received.  There  are  many  cases  in 
which  that  action  is  supported  without  any 
privity  between  parties,  other  than  what  is 
created  by  law.  Whenever  one  man  has  In 
his  hands  money  of  another,  which  he  ought 
to  pay  over,  he  Is  liable  to  this  action,  al- 
though he  has  never  seen  or  heard  of  party 
who  has  right.  When  fact  Is  proved  that 
he  has  the  money,  if  he  can  not  show  that 
he  has  legal  equitable  ground  for  retaining 
It,  law  creates  privity  and  the  promise." — 
Kreutz  v.  Livingston,  15  Cal.  344,  847.  See 
Conn.  Eagle  Bank  v.  Smith,  5  Conn.  71,  13 
Am.  Dec  37.  Mass.  Arnold  ▼.  Lyman,  17 
Mass.  400,  9  Am.  Dec  164;  Mason  v.  Waite, 
17  Mass.  560.  Tenn.  Dickson  v.  Cunning- 
ham, 8  Tenn.  (Mart.  A  Yerg.)  221. 

47.  Same— Need  not  allege  trusteeship  or 

prove  it  on  the  trial. — Corcoran  v.  Doll,  32 
Cal.  82,  90;  Walsh  v.  Soule,  66  Cal.  443,  6 
Pac.  82;  Lewis  v.  Adams,  70  Cal.  403,  59 
Am.  Rep.  423,  11  Pac.  888;  Walker  v.  Mo- 
Cusker,  71  Cal.  594,  598,  12  Pac.  728.  See 
Hoagland  v.  Trask,  48  N.  Y.  686. 

48.  Cashier  of  bank— May  foreclose  mort- 
gage In  kis  own  name  for  bank's  benefit.— 

A  cashier  of  a  bank  who  takes  a  note  and 
mortgage  for  the  benefit  of  the  bank  in  his 
own  name,  is  the  trustee  of  an  express 
trust  within  the  purview  of  this  section, 
and  may  bring  foreclosure  in  his  own  name. 
— Lauer  v.  Williams,  32  Cal.  App.  690,  163 
Pac  687. 

49.  Contract  to  purchase  land— For  bene- 
fit of  another. — One  who  takes  a  contract 
for  the  purchase  of  land  for  the  benefit  of 
another  In  his  own  name  Is  a  trustee  of  an 
express  trust  within  the  meaning  of  the 
above  section  and  as  such  was  authorized 
to  sue  thereon  in  his  own  name  alone. — 
Allen  v.  Chatfleld,  34  Cal.  App.  785,  168  Pac 
1149. 

50.  One  who  enters  into  a  contract  for 
the  purchase  of  land  In  his  own  name  but 
for  the  benefit  of  another,  may  maintain  an 
action,  as  the  trustee  of  an  express  trust,  to 
recover  money  paid  on  account,  without 
joining  his  principal. — Tandy  v.  Waesch, 
154  Cal.  110,  97  Pac  69. 

III.    WHO  IS  TRUSTEE  OP  AN  EXPRESS 

TRUST. 

51.  Administrator  trustee  of  express) 
trust, — see  pars.   12-14,  96,  this  note. 

82.  Agent  contracting:  In  his  own  name 
—For  the   benefit  of  a  known   principal. — > 

As  to  generally,  see  par.  1,  this  note. 

53.     Same— Not    disclosing    principal. — An 

agent  executing  contract  not  disclosing 
principal,  Is  trustee  of  express  trust  within 
meaning  of  this  section,  and  may  maintain 
action  In  his  own  name  on  contract. — Mor- 
gan v.  Reid,  7  Abb.  Pr.  (N.  Y.)  216. 

64.  On  such  contract  either  principal  or 
agent  may  sue. — Morgan  v.  Reid,  7  Abb.  Pr. 
<N.  Y.)  215. 

55.  Where  agent  sues  on  contract  in  his 
own  name,  parties  for  whom  he  assumed  to 
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act  are  not  necessary  parties. — Rowland  v. 
Phalen,  14  N.  Y.  Super.  Ct.  Rep.  (1  Bosw.) 
43. 

56.  Same— Ainnlig  to  aet  for  other*  not 
named. — Agent  assuming  to  act  for  A  and 
others  not  named,  contract  disclosing:  that 
fact  (but  not  whether  with  or  without  au- 
thority), in  which  he  bound  himself  per- 
sonally to  accomplish  certain  results 
beneficial  to  defendants,  in  consideration 
with  their  agreement  to  pay  him,  for  bene- 
fit of  those  for  whom  he  acted,  certain  sum 
in  money  and  notes,  he  is  trustee  of  ex- 
press trust  and  may  sue  on  contract  in  his 
own  name. — Rowland  v.  Phalen,  14  N.  Y. 
Super.  Ct.  Rep.  (1  Bosw.)  43. 

57.  If  the  agreement  is  in  writing:,  it 
must  show  that  agent  is  himself  party  to 
contract,  in  order  to  enable  him  to  main- 
tain action. — Mam.  Gilmore  y.  Pope,  5  Mass. 
491;  Taunton  &  8.  B.  T.  Corp.  v.  Whiting:, 
10  Mass.  327,  836,  6  Am.  Dec  124.  N.  Y. 
Harp  v.  Osgood,  2  Hill  216,  210;  Talntor  v. 
Prendergast,  8  Hill  72,  88  Am.  Dec.  618; 
Bayley  v.  Onondago  Co.  Mut.  Ins.  Co.,  6  Hill 
476;  Grinnel  v.  Smidt,  2  Sandf.  706;  Union 
Ind.  R.  Co.  ▼.  Tomlison,  1  B.  D.  Smith  364. 
Ens;.  Sargent  v.  Morris,  3  Barn.  A  Aid.  277; 
Pigott  v.  Thompson,  8  Bos.  St  Pul.  127; 
Bowen  v.  Morris,  2  Taunt.  874. 

58.  Agent  of  corporation  to  whom  sub- 
scription notes  are  executed  as  executive 
agent  of  corporation,  is  trustee  of  express 
trust,  although  he  has  no  personal  interest 
therein,  and  may  maintain  suit  thereon  in 
his  own  name. — Considerant  ▼.  Brisbane,  22 
N.  Y.  389. 

See  pars.  62-65,  this  note. 

59.  Note  in  the  words:  "Twelve  months 
after  date  I  promise  to  pay  to  W.  M.  Win- 
ters, or  any  authorized  agent  of  the  Pa- 
cific Methodist  College,"  etc,  Winters  is 
trustee  of  express  trust  and  is  proper  party- 
plaintiff. — Winters  v.  Rush,  84  Cal.  136. 

a*.  Assignee  of  a  claim  in  trust  for  an- 
other is  trustee  of  express  trust. — Wetmore 
v.  Hegreman,  58  N.  Y.  69. 

61.  Contract  partly  for  benefit  of  aa- 
ataer  made  in  name  of  one  person,  he  is 
trustee  of  an  express  trust  so  far  as  inter- 
est of  other  Is  Concerned,  and  may  sue  in 
his  own  name  without  joining  such  other 
as  party-plaintiff. — Graham  v.  Franke,  4 
Cal.  Unrep.  899,  88  Pac  455. 

•2.  Corporation— Subscription  payable  to 
designated  agent. —  Contract  of  subscrip- 
tion to  capital  stock  of  corporation  to  be 
organized,  twenty  per  cent  of  such  sub- 
scription to  be  paid  within  five  days  after 
articles  of  incorporation  are  filed  with 
county  clerk,  to  designated  person  who  is 
to  pay  it  to  corporation,  such  person  be- 
comes trustee  of  express  trust  and  may  sue 
in  his  own  name  to  get  In  such  per  cent  of 
subscriptions. — West  v.  Crawford,  80  Cal.  19, 
21  Pac  1123.  See  Winters  v.  Rush,  84  Cal. 
136;  Considerant  v.  Brisbane,  22  N.  Y.  389. 

See  pars.  58,  59,  this  note. 


68.  Fact  that  entire  capital  stock  has  not 
been  subscribed  for  will  not  defeat  such 
action  in  this  state,  because  corporation  can' 
be  organized  without  all  capital  stock 
thereof  being  subscribed. — West  v.  Craw- 
ford, 80  Cal.  19,  21  Pac  1123. 

64.  Same — Same—The  mutual  promise  of 
subscribers,  one  to  the  other,  sufficient  con- 
sideration for  promise  of  each,  and  con- 
tract valid  and  binding. — West  v.  Crawford, 
80  Cal.  19.  21  Pac.  1122.  (See  Christian  Col- 
lege v.  Hendley,  49  Cal.  847.  111.  Funk  v. 
Hough,  29  111.  145.  Ky.  Twin  Creek  &  C.  T. 
Co.  v.  Lancaster,  79  Ky.  552.  Mass.  Am- 
herst Academy  v.  Cowls,  23  Mass.  (6  Pick.) 
427,  17  Am.  Dec.  887.  N.  H.  George  v.  Har- 
ris, 4  N.  H.  583,  17  Am.  Dec.  446. 

65.  In  some  jurisdictions,  under  different 
statutory  provisions,  different  rule  prevails. 
— Me.  Oldtown  &  L.  R.  Co.  v.  Veazie,  89  Me. 
571;  Rockland,  Mt.  D.  A  S.  S.  Co.  v.  Sewall, 
78  Me.  167,  3  Atl.  181.  Md.  Hughes  v.  An- 
tietam  Mfg.  Co.,  84  Md.  316.  Mass.  Atlantic 
C.  Mills  .v.  Abbott,  68  Mass.  (9  Cush.)  423; 
Stoneham  B.  R.  Co.  v.  Gould,  68  Mass. 
(2  Gray)  277. 

66.  County  a  trustee  of  express  trust  and 

may  maintain  action  to  recover  penalty  of 
bail  bond,  where  it  is  payable  to  county  for 
benefit  of  school  fund. — Shelby  Co.  v.  Sim- 
monds,  83  Iowa  845. 

67.  Deputy  sheriff  is  trustee  of  express 
trust  in  indemnity  bond  taken  on  levy  of 
execution,  conditioned  to  indemnify  sheriff, 
"and  all  and  every  person  and  persons  aid- 
lag  him  in  premises,"  and  deputy  having 
8 old  property  under  execution,  was  sued  by 
third  person  who  recovered  judgment.  Suit 
on  bond  by  the  sheriff  in  his  own  name  was 
properly  brought  without  assignment  of 
cause  of  action  to  him,  he  being  real  party 
in  interest.--StillweU  v.  Hurlbert,  18  N.  Y. 
374. 

68.  Executor— Trustee  of  express  trust, 

— as  to,  see  pars.  96  et  seq.,  this  note. 

69.  Graatee  of  lands  — For  purpose  of 
prosecution  of  suit  to  determine  relative 
rights  of  parties  to  waters  of  stream  under 
appropriations  thereof  in  connection  with 
ownership  of  land,  under  oral  agreement 
to  reconvey,  upon  termination  of  suit, 
lands  thus  conveyed,  is  trustee  of  express 
trust  and  may  sue  in  his  own  name. — Smith 
v.  Logan,  18  Nev.  149,  1  Pac.  678. 


70.  Insane  asylum  directors— May  sue  as 
trustees  of  express  trust. — Watt  v.  Smith, 
89  Cal.  602,  605,  26  Pac.   1071. 

71.  Note  and  mortgage  Taken  la  one's 
own  name  for  benefit  of  estate  of  decedent, 

he  becomes  trustee  of  express  trust,  and 
may  maintain  action  thereon  without  join- 
ing beneficiaries  as  parties-plaintiff. — White 
v.  Allatt,  87  Cal.  246,  247,  26  Pac  420. 

72.  Ofileer  of  foreign  government  —  In 
whom  property  la  vested  for  time  being  is 
trustee  of  express  trust  and  is  authorized 
to    maintain    action    therefor    in    his    own 
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name. — Peel   v.   Elliott,   7   Abb.   Pr.    (N.   Y.)       of  county. — People  ▼.  Stacy,  74  Cal.  373,  16 
433.  Pac.  192. 

73.  One  coming?  into  possession  —  Wltk 
notice  of  trumt  property,  holds  as  trustee. — 
Lathrop  v.  Bampton,  31  Cal.  17,  21,  89  Am. 
Dec.  141.  See  Fla.  Carpenter  v.  McBride,  8 
Fla.  292,  52  Am.  Dec.  379.  Pa.  Pierce  v.  Mc- 
Keehan,  3  Pa.  St.  136,  45  Am.  Dec.  635.  S.  C. 
Kinloch  v.  I'On,  1  Hill  Ch.  190,  26  Am.  Dec. 
196. 

74.  Option  to  purcnase  land  for  self  and 
others. — One  who  takes  an  option  to  pur- 
chase land  for  himself  and  others  as  the 
representative  of  all  is  a  trustee  of  an  ex- 
press trust  within  the  meaning;  of  the  code 
(Dept.  opin.). — McCowen  v.  Pew,  147  Cal. 
303,  81  Pac.  958. 


75.  Party  to  whom  undertaking  on 
peal  Is  given  having  transferred  land,  be- 
comes trustee  of  express  trust  for  purchaser 
so  far  as  he  has  interests  in  bond,  and  may 
maintain  suit  thereon  in  his  own  name  for 
benefit  of  purchaser. — Walsh  ▼.  $oule,  66 
Cal.  443,  446,  6  Pac.  82. 

See  par.  10,  this  note. 

76.  People— •License-tax— Swamp-land  as- 
sessment.—  People  the  trustee  of  express 
trust.  License-tax,  within  meaning:  of  this 
section,  in  case  of  official  bond  running:  to 
people  in  bond  of  license-collector  appointed 
by  county,  and  may  maintain  suit  thereon. 
— People  v.  Stacy,  74  Cal.  373,  375,  16  Pac. 
192;  Shelby  Co.  v.  Simmonds,  83  Iowa  845. 

77.  County  ordinance  providing:  that  li- 
cense-tax imposed  shall  be  collected  in  nam* 
of  people,  action  may  be  so  maintained; 
but  can  not  be  maintained  in  name  of 
county  as  real  party  in  interest. — Monterey 
County  v.  Abbott,  77  Cal.  541,  542,  18  Pac. 
113,  20  Pac  73.  , 

78.  Swamp-land  district,  action  to  en- 
force payment  of  assessment  can  not  be 
maintained  in  name  of  people. — People  v. 
Haggin,  57  Cal.  579,  686. 

79.  Priest  Is,  when. —  Priest  occupying: 
position  analogous  to  that  of  sole  corpora- 
tion in  England,  may,  in  his  character  as 
priest,  maintain  action  in  his  own  name 
to  recover  possession  of  church  property. — 
See  Santillan  v.  Moss,  1  Cal.  92,  94. 

80.  Purchaser  at  execution  sale  — For 
benefit  of  another  taking;  title  in  his  own 
name  is  trustee  of  express  trust,  and  as 
such  may  maintain  action  in  his  own  name 
agrainst  tenant  in  possession,  for  value  of 
use  and  occupation  without  joining:  person 
for  whose  benefit  he  holds  as  party-plain- 
tiff.— Walker  v.  McCusker,  71  Cal.  594,  598, 
12  Pac.  723. 

81.  Purchaser  from  trustee  —  Notice  of 
trust. — Purchaser  from  trustee  with  notice 
holds  property  subject  to  trust. — See  par. 
20,  this  note. 

82.  State  Is  trustee,  when* — State  Is  trus- 
tee of  express  trust,  and  may  sue  alone, 
where  bond  is  executed  to  state  for  benefit 


88.  Superintendent  of  hanks— Included  la 
section. — The  superintendent  of  banks  who 
had  taken  charge  of  a  bank  holding:  some 
bonds  whose  validity  was  disputed  and  who 
was  engaged  in  liquidating:  its  affairs  was 
a  proper  party  as  a  trustee  and  entitled  to 
appeal  in  an  action  by  the  bank  to  foreclose 
the  mortgage  which  was  secured  by  the 
bonds.  Such  superintendent  could  appeal 
in  his  official  name  and  capacity  from  a 
judgment  directing  a  sale  for  the  benefit 
of  the  disputed  bonds. — Mercantile  Trust  Co. 
v.  Miller,  166  Cal.  663,  137  Pac.  913. 

84.  Trustee  of  unincorporated  society  is 

trustee  of  express  trust  and  may  sue  in 
his  own  name. — Laughlin  v.  Greene,  14  Iowa 
92. 

IV.  WHO  IS  NOT  A  TRUSTEE  OP  AN 
EXPRESS  TRUST. 

85.  Agent— Mere  naked  agent,  having:  no 
interest  and  no  liability  in  respect  to  con- 
tract, is  not  to  be  deemed  "a  person  with 
whom,  or  in  whose  name,  a  contract  is  made 
for  benefit  of  another,"  within  meaning:  of 
this  section. — Swift  v.  Swift,  46  Cal.  266. 
See  Considerant  v.  Brisbane,  15  N.  Y.  Super. 
Ct.  Rep.   (2  Bosw.)    471. 

86.  Where  there  is  any  doubt  on  face  of 
contract  respecting:  agent's  relation  to  it. 
if  other  allegations  of  complaint  show  that 
he  was  merely  naked  agent  of  real  party  in 
interest,  he  can  not  maintain  action. — Con- 
siderant  v.   Brisbane,   2   Bosw.    (N.   Y.)    471. 

See  par.  87,  this  note. 

87.  Agent  can  not  sue  in  his  own  name, 
ordinarily,  respecting  subject-matter  of  his 
agency,  being  merely  naked  agent  and  not 
trustee  of  express  trust  within  meaning  of 
this  section. — See  Ldneker  v.  Ayeshford,  1 
Cal.  75;  Swift  v.  Swift,  46  Cal.  266. 

See  pars.  85,  86,  this  note. 

88.  Same— Loanlu«T    money    of    principal 

in  principal's  name  can  not  maintain  suit 
in  his  own  name  to  recover  same,  for  he  is 
in  no  sense  the  trustee  of  express  trust. — 
Swift  v.  Swift,  46  Cal.  266,-  269;  Chin  Kern 
You  v.  Ah  Joan,  75  Cal  124,  128,  16  Pac. 
705. 


8».  Attorney-in-fact  of  another  person, 
does  not  have  character  of  trustee  of  ex- 
press trust,  and  is  not  proper  or  necessary 
party  to  suit  touching  interest  Involved. — 
Powell  v.  Ross,  4  Cal.  197. 

80.  Guardian  not  trustee  of  express  trust 
and  may  not  sue  in  his  own  name. — See  pars. 
12-14,  this  note. 

V.    WHO  MAY  BE  TRUSTEE  OP  AN  EX- 
PRESS TRUST. 

91.  Any  person  capable  of  confidence  and 
of  holding  real  or  personal  property.-;— Com* 
mlssioners  v.  Walker,  6  How.  (Miss.)  143, 
38  Am.  Dec.  433. 
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92.  Corporation  may  hold  as  trustee  of 
express  trust. — Commissioners  v.  Walker,  6 
How.   (Miss.)  143,  38  Am.  Dec.  433." 

93.  Infant  being  incompetent  to  con- 
tract, can  not  act  as  trustee  where  security 
is  required. — Gibson's  Case,  1  Bland  Ch. 
(Md.)   138,  17  Am.  Dec.  257. 

94.  Officer     nkou     duties     Incompatible 

with  duties  of  trustee,  can  not  be. — Gib- 
son's Case,  1  Bland  Ch.  (Md.)  138,  17  Am. 
Dec.  257. 

95.  Women  may  be  appointed  executive 
trustees  where  it  will  promote  interest  of 
all  concerned. — Gibson's  Case,  1  Bland  Ch. 
(Md.)  138,  17  Am.  Dec.  257. 

VI.     ADMINISTRATORS  AND  EXECUTORS 

—PLAINTIFFS. 

96.  Action  by— May  sue  In  own  name  as 

though  trustee  of  express  trust. — Estate  of 
Callaghan,   119   Cal.  571,   576,  51  Pac.   860. 

97.  Same— For  Insurance  on  life  of  de- 
cedent— May  be  maintained  in  own  name,  in 
case  where  policy  does  not  designate  any 
beneficiary,  but  provides  that  it  shall  be 
paid  subject  to  will  of  Insured. — Winter- 
halter  v.  Workmen's  G.  F.  Assoc,  75  Cal. 
245,  250,  17  Pac.  1. 

98.  Same— For  real  property  —  May  aoe 
alone  to  recover  possession  of  real  prop- 
erty.— See,  post,    85  1581-1583  and  notes. 

99.  Snme — Same— To  aet  aalde  fraudulent 
deed*  of  decedent,  when  there  are  not  as- 
sets sufficient  to  pay  debts. — See,  post,  §  1589 
and  note. 

100.  Same— Joinder  with  helra  and  lega- 
tees.— Actions  for  possession  of  real  prop- 
erty may  be  maintained  jointly  by  executors 
and  administrators  and  heirs  or  legatees  or 
devisees. — See,   post,   5  1452  and  note. 

101.  Administrator— Powers  of  In  litiga- 
tion.—Sections  369,  1581,  and  1582  of  this 
code  broadly  define  powers  of  administra- 
tors in  matters  of  litigation.  They  may  sue 
without  joining:  heirs  or  beneficiaries. — 
Robertson  v.  Burrell,  110  Cal.  568,  42  Pac. 
1086. 

102.  Administrator,  being:  by  statute  en- 
titled to  possession  of  real  estate  of  de- 
ceased may  bring:  and  maintain  suit  in 
ejectment. — Curtis  v.  Herrick,  14  Cal.  117, 
73  Am.  Dec.  632. 

See,  post,  S8  1415  and  1581  and  notes. 

108.  Complaint  ay—  Sufficiency  of. — Com- 
plaint simply  describing:  plaintifT  as  execu- 
tor or  administrator,  as  case  may  be,  is  not 
sufficient;  he  must  set  out  facts  showing 
him  entitled  to  sue  in  that  capacity. — Bar- 
fleld  v.  Price,  40  Cal.  536;  Judah  v.  Fred- 
ericks, 57  Cal.  389.  See  Young:  v.  Wright, 
52  Cal.  407,  410;  Forrest  v.  Mayor  of  New 
York,  13  Abb.  Pr.  (N.  Y.)  350;  Gillet  v. 
Fairchild,  4  Den.  (N.  Y.)  88;  Sheldon's  Admr. 
v.  Hoy,  11  How.  Pr.  (N.  Y.)  11,  14;  Beach 
v.  King.  17  Wend.  (N.  Y.)  197;  White  v. 
Joy,  13  N.  Y.  83,  86. 


104.  Executor— May  sue  In  own  name  as 

though  trustee  of  express  trust. — Estate  of 
Callaghan,  119  Cal.  671,  576,  51  Pac.  860. 

105.  Same— -May  sue  In  own  name  under 
general  authority.  —  May  maintain  action 
under  general  authority  conferred  upon 
them  by  statute;  special  authorization  of 
probate  court  Is  not  necessary. — Halleck  v. 
Mixer,  16  Cal.  674,  579. 

106.  Same  —  Same  —  Executor  to  whom 
patent  has  Issued  in  trust  for  heirs  and  de- 
visees of  testator  may  bring  ejectment  to 
recover  premises  from  another. — Tesche- 
macher  v.  Thompson,  18  Cal.  11,  20,  79  Am. 
Dec.  151. 

107.  Where  such  patent  is  issued  to  ex- 
ecutors and  executrix  of  testator,  and 
testatrix  subsequently  marries  one  of  ex- 
ecutors, action  is  properly  brought  oy  ex- 
executors. —  Teschemacher  ▼.  Thompson,  18 
Cal.  11,  20,  79,  Am.  Dec.  151.  See  Curtis  v. 
Sutter,  15  Cal.  259. 

108.  Ejectment  by  administrator  may  be 

maintained,  he  being  by  our  statute  entitled 
to  possession  of  lands  of  decedent. — Curtis 
v.  Herrick,   14  Cal.  117,  73  Am.  Dec.  632. 

109.  Ejectment  by  executor,  —  see  par. 
106,  this  note. 

110.  Former  administrator—  Suit  to  set 
aside  settlement  of  account  of  — New  ad- 
ministrator proper  plaintiff. — An  adminis- 
tratrix of  an  estate  of  a  deceased  person 
is  the  only  proper  party  In  a  suit  to  set 
aside  a  decree  of  settlement  of  the  accounts 
of  a  former  administrator,  in  view  of  the 
above  section  and  of  section  1586,  post. — 
Barber  v.  Superior  Court,  48  Cal.  App.  221, 
184  Pac.  952. 

111.  Note  given  to  executor,  considera- 
tion proceeding  from  estate  of  testator,  he 
may  sue  upon  it  in  his  representative  ca- 
pacity.— Eagle  v.  Fox,  8  Abb.  Pr.  (N.  Y.)  40. 

112.  Plaintiff  dying  after  final  Judgment 

in  his  favor,  his  administrator  or  execu- 
tor may  have  same  remedy  by  action  to  en- 
force judgment  as  was  obtainable  by  scire 
facias  under  practice  and  procedure  before 
code. — Ireland  v.  Litchfield,  22  How.  Pr. 
(N.  Y.)    178. 

113.  Replevin  for  timber  cut  on  land  of 
testator  may  be  maintained  by  executor 
under  general  authority  of  statute;  no  spe- 
cial authorization  by  probate  court  is  neces- 
sary.— Halleck  v.  Mixer,  16  Cal.  674,   580. 

114.  'When  suit  may  be  brought. — Admin- 
istrator or  executor  may  bring  suit  at  any 
time  before  administration  is  had  or  decree 
of  distribution  made. — Curtis  v.  Sutter,  15 
Cal.  259. 

115.  Will  provided  that  executor*  should 
convert  estate  into  money,  pay  debts,  etc., 
and  divide  surplus  between  A,  B,  C,  and  D. 
and  In  case  of  death  of  D  without  lawful 
issue,  his  share  to  go  to  A,  B,  and  C.  On 
appointment  of  E  as  guardian  for  D  he 
executed  bond  to  executors  to  return  to 
them  money  so  received  from  them  on  be- 


565 


0309 


SUIT  BY  ADMINISTRATOR,  TRUSTEE,  ETC 


£Pt.lI» 


half  of  D  in  event  of  his  death  without 
lawful  issue.  D  having:  died  without  issue, 
action  on  bond  was  properly  brought  by 
executors.  A,  B,  and  C  could  not  sue 
thereon  to  recover  money  for  want  of  priv- 
ity of  contract. — Tyson  v.  Blake,  22  N.  T. 
568. 

VII.    ADMINISTRATORS  AND  EXECUTORS 
—DEFENDANTS. 

119.  Default  by— Confession  lie  Is  proper 
party. — Default  allowed  to  be  taken  against 
him  by  administrator  or  executor,-  is  con- 
fession that  he  is  properly  sued. — Hentsch 
v.  Porter,  10  Cal.  555. 

117.  General  right  to  sue  an  administra- 
tor—Taken  away  by  statute. — Claim  must 
be  presented,  otherwise  claimant  can  not 
maintain  action  thereon  against  administra- 
tor or  executor. — Ellissen  v.  Halleck,  6  Cal. 
386,  393;  Falkner  v.  Folsom,  6  Cal.  412; 
Hentsch  v.  Porter,  10  Cal.  555,  659. 

118.  In  joint  and  several  contracts  or  ob- 
ligations administrator  can  not  be  joined 
as  party-defendant  with  survivor,  because 
one  is  charged  de  bonis  testatorls  and  other 
de  bonis  propriis. — Humphreys  v.  Crane,  6 
Cal.  173,  176;  May  v.  Hanson,  6  Cal.  642,  63 
Am.  Dec.  135. 

See  par.  119,  this  note. 

119.  Joint  debtor— Or  owner  of  personal 
or  real  property,  can  not  be  joined  in  ac- 
tion with  administrator  or  executor  of  de- 
ceased joint  obligor  or  owner. — Bucknam  v. 
Brett,  22  How.  Pr.  (N.  Y.)  233. 

See  par.  118,  this  note. 

120.  Mortgages  and  liens  of  record  stand 
on  same  footing:. — Ellissen  v.  Halleck,  6 
Cal.  386,  393;  Falkner  v.  Folsom,  6  Cal.  412. 

121.  Disapprovedi  Fallon  v.  Butler,  21 
Cal.  24,  29,  and  Willis  v.  Farley,  24  Cal. 
491,  499,  arid  three  cases  doubted  in  Ellis 
v.  Polhemus,  27  Cal.  850,  354. 

122.  Partner  skip  realty  In  name  of  de- 
ceased partner  on  record,  it  is  necessary  for 
surviving;  partner  to  commence  action  to 
get  possession  and  control  thereof  as 
partnership  effects,  making;  administrator, 
widow  and  heirs  of  deceased  partner  de- 
fendants, to  rebut  presumption  of  owner- 
ship on  part  of  estate,  arising:  from  fact 
that  real  estate  stood  upon  record  in  name 
of  deceased  partner. — Gray  v.  Palmer,  9  Cal. 
616,  636. 

123.  Real  or  personal  property— Actions 
affect  Ins;. — Real  or  personal  property  be- 
longing to  estate  of  deceased  person,  under 
statute,  going  into  possession  of  admin- 
istrator, he  is  necessary  party-defendant  in 
all  suits  affecting  it. — Harwood  v.  Marye, 
8  Cal.  580. 

VIII.      PERSONS   EXPRESSLY  AUTHOR- 
IZED BY  STATUTE. 


124.  Construction  of  provision- 
missive,  only. — This  section  is  permissive 
only,  and  an  injured  employee  is  a  real 
•oarty  in  interest  in  an  action  for  damages 


for  personal  Injuries  under  the  Workmen'* 
Compensation  Act,  although  he  has  received 
compensation,  and  his  claim  for  such  dam- 
ages has  been  transferred  by  operation  of 
law  to  his  employer. — Bassot  v.  United  Rail- 
roads, 39  Cal.  App.  60,  177  Pac.  884. 

See,  also,  par.  127,  this  note. 

126.  Employer  or  Insurance  company- 
May  maintain  action  for  wrongful  death  of 
employee,  when. — Under  the  provisions  of 
section  31  and  those  of  section  85,  subdivi- 
sion f,  of  the  Workmen's  Compensation  Act,, 
the  act  of  a  father  in  collecting  compensa- 
tion from  hi 8  son's  employer  for  the  son's 
death  worked  an  assignment  to  the  em- 
ployer or  insurance  carrier  of  any  cause  of 
action  against  the  third  party  whose  neg- 
ligence caused  the  death,  and  the  employer 
or  insurance  carrier,  in  view  of  provisions 
of  above  section,  could  maintain  such  ac- 
tion in  their  own  names. — Stockpole  ▼.  Pa* 
cine  Gas  &  Elec  Co.,  181  Cal.  700,  186  Pac* 
354. 

126.  Same — Interest  of  subrogating  party 
—Extent  of. — While  the  act  of  a  father  in 
collecting  compensation  from  his  son's  em- 
ployer for  the  son's  death  worked  an  as- 
signment to  the  employer  or  Insurance 
carrier  of  any  cause  of  action  against  the 
third  party  responsible  for  the  death,  the 
father  nevertheless  remained  Interested  in 
any  recovery  that  might  be  had  to  the  ex- 
tent of  any  excess  recovered  over  the 
amount  necessary  to  reimburse  the  em- 
ployer or  his  carrier. — Stockpole  v.  Pacific 
Gas  &  Elec.  Co.,  181  Cal.  700,  186  Pac.  354. 

127.  Same— Pleading— Parties— Constrne- 
tlon  of  code  provision.  —  While  the  above 
section  permits  in  certain  cases  the  main- 
tenance of  an  action  in  the  sole  name  of 
one  who  is  not  beneficially  interested,  or 
who  is  not  alone  beneficially  interested,  it 
does  not  prevent  those  who  are  Interested! 
themselves  from  maintaining  the  action  or 
being  parties  to  it,  in  view  of  section  378, 
post. — Stockpole  v.  Pacific  Gas  &  Elec  Co., 
181  Cal.  700,  186  Pac  354,  applying  doctrine 
in  Bassot  v.  United  Railroads,  89  Cal.  App. 
60,  177  Pac.  884. 

See,  also,  par.  124,  this  note. 

128.  Same— Subrogation  —  Parties  In  ac- 
tion for  wrongful  death. — Where  a  father 
had  collected  compensation  for  the  death 
of  his  son  from  the  son's  employer!  he  could 
not,  in  view'  of  section  882,  post,  prosecute 
an  action  for  damages  for  such  death 
against  the.  third  party  responsible  therefor 
without  joining  the  employer  and  his  in- 
surance carrier  as  plaintiffs  or  defendants. 
— Stockpole  v.  Pacific  Gas  &  Elec.  Co.,  181 
Cal.  700,  186  Pac.  364. 

129.  Private  Individual — Right  to  bring 
action  to  nbate  a  nuisance. — The  right  is 
expressly  conferred  by  the  above  section 
upon  a  private  individual  to  abate  a  publio 
nuisance,  in  addition  to  his  right  of  abate- 
ment where  the  injury  Is  special  to  him. — 
People  v.  Casa  Co.,  35  Cal.  App.  194,  169 
Pac.  454. 
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§  370.  MARRIED  WOMEN  AS  PARTIES  TO  ACTIONS.  ACTIONS  BY 
AND  AGAINST.  [JOINDER  OP  HUSBAND.]  A  married  woman  may  be 
sued  without  her  husband  being  joined  as  a  party,  and  may  sue  without  her 
husband  being  joined  as  a  party  in  all  actions,  including  those  for  injury  to 
her  persoM,  libel,  slander,  false  imprisonment,  or  malicious  prosecution,  or  for 
the  recovery  of  her  earnings,  or  concerning  her  right  or  claim  to  the  homestead 

property. 

History:  Enacted  March  11,  1872,  a  re-enactment  of  8  7  Practice 
Act  adding  par.  3;  amendment  approved  March  24,  1874,  Code  Amdts. 
1873-4,  p.  293;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts  1900-1,  p.  126,  act  held  unconstitutional,  see  history,  §  5  ante; 
May  21,  1913,  Stats,  and  Amdts.  1913,  p.  217;  May  16,  1921,  Stats, 
and  Amdts.  1921,  p.  102.    In  effect  July  29,  1921. 


ACTIONS  BY  AND  AGAINST  MARRIED 

WOMEN. 

1.  Editorial  note— Enlarged  powers  of 

married  women. 

2.  Same  —  Former    adjudications    may 

have  interest  and  value. 

3.  A  married  woman  as  a  party — For- 

mer general  rule. 

4.  Action  against  feme  sole— Who  sub- 

sequently marries. 

5-  8.  Action  against  wife— Husband  must 
be  joined. 
9.  Same — Husband  must  be  served  with 
summons. 

10.  Same  —  Judgment  against   husband 

not  authorized. 

11.  Same — Judgment  against  wife  alone 

— Erroneous. 

12, 13.  Same — Same — Not  void. 

14.  Same — Same — Where   maiden    name 

of  married  woman  used. 

15.  Same — Personal  injuries  from  defec- 

tive condition  of  wife's  separate 
property — Dismissal  as  to  husband. 

16.  Same — Same — Same  —  Mandamus  is 

the  proper  remedy. 

17.  8ame — Presumption  on. 

18.  Action  between  husband  and  wife— 

The  latter  may  sue  alone. 

19.  Same — Assault  and  battery  by  hus- 

band— Damages. 

20.  Same  —  Note   executed  before  mar- 

riage— Action  on. 

21.  Action  by  wife— For  cancelation  of 

deeds  and  quieting  title  to  home- 
stead— Parties  plaintiff. 

22.  Same  —  Same  —  Demurrer  for  non- 

joinder of  husband. 

23.  Same— Same— Validity  of  homestead 

may  be  an  issue. 

24.  Same  —  For  malicious  prosecution — 

Husband  must  be  joined. 

25.  Same  —  For  money  —  Her  separate 

property — Husband  proper  party. 

•6-28.  Same — For   personal    injuries— Par- 
-  ties  plaintiff. 


29,30.  Same  —  Same  —  Husband's  right  of 
action  for  consequential  damages. 

81,32.  Same — Same — Same — Evidence. 

33.  Same — For  purchase-money  of  sepa- 
rate property. 

34-37.  Same — Living  separate  and  apart — . 
Wife  may  sue  alone. 

88.  Same — Same  —  Finding  living  sepa- 
rate and  apart — Immaterial  error, 
when. 

39.  Same — To  protect  homestead  prop- 
erty. 

40,41.  Same  —  Wife  may  sue  alone  since 
amendment  of  1913. 

42.  Actions  concerning  property  belong- 
ing to  sole  trader. 

48.  Actions  concerning  separate  property 

of  wife. 

44,45.  Action  ex  contractu  for  breach  of 
contract — Husband  alone  can  sue. 

46.  Action  for  death  of  employee  —  By 
surviving  widow  and  children. 

47,48.  Action  for  false  imprisonment  — 
Husband  and  wife  may  join. 

49.  Action   for  injury   to    the   common 

property  by  deceit,  etc. — Husband 
alone  can  sue. 

50.  Action  on  contract  executed  by  hus- 

band only — Wife  not  a  necessary 
party. 

51.  Action  on  contract  executed  by  wife 

as  sole  trader — Husband  can  not 
be  joined. 

52,53.  Action  on  note  and  mortgage  ex- 
ecuted by  wife  on  separate  prop- 
erty. 

54.  Action    to    foreclose    mortgage    ex- 

ecuted by  husband — Wife  proper 
defendant,  when. 

55.  Same — Executed   upon   homestead — 

Wife  proper  party. 

56.  Action  to  foreclose  wife's  mortgage 

— On    community   property — Hus- 
band necessary  party. 

57.  Adverse  possession  by  wife  against 

husband — May  be  acquired,  when. 
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58. 

59, 60. 
61. 

62. 
63. 
64. 
65. 

66. 

67. 

68. 

69. 

70. 

71. 

72. 

73,  74. 

75-  79. 

80. 
81. 

82. 

83. 

84. 

85. 

86. 

87. 

88-  90. 

91. 

92-  94. 

95,  96. 

97-  99. 

100. 

101, 102. 


Assault  and  battery  on  wife  by  hus- 
band— Damages  for  not  recover- 
able. 

Assumpsit  against  married  woman — 
Husband  not  necessary  party. 

Chattel  mortgage  on  wife's  property 
— Foreclosure — Husband  necessary 
party. 

Construction  of  section — Beneficially. 

Same — Permissive,  not  mandatory. 

Same — Prochein  ami  discarded. 

Contract  by  husband  and  wife — Re- 
specting her  separate  property- 
Husband  can  not  sue  alone. 

Contracts  by  married  women — As  to 
generally. 

Same — When  she  can  sue  alone. 

Conversion  of  separate  property  of 
wife — Action  for. 

Damages  for  injuries  to  person  of 
wife — Action  for — When  by  wife 
alone. 

Damages  for  injuries  to  personal 
rights — Wife  may  sue  alone. 

Earnings  of  wife  by  her  labor — Hus- 
band alone  can  sue. 

Fraudulent  representations  —  Wife 
alone  can  sue,  when. 

Homestead — Parties  in  action  con- 
cerning— Former  rule. 

Same —  Same  —  Same  —  Joint-estate 
character  of  homestead  denied. 

Same — Same — Present  rule. 

Same — Same — Same  —  Complaint  in 
such  action  must  show  what. 

Same  —  Same  —  Same  —  Same  — 
Stating  actual  "cost"  value. 

Same — Claimed  by  husband — Action 
by  wife  to  recover. 

Same — Same — Same  —  Ejectment  by 
wife  to  recover. 

Same  —  Same  —  Same  —  Statute  of 
limitation. 

Same — Same — Same  —  Tenent  under 
lease  of  homestead  by  husband. 

Same — Claimed  by  husband — Fore- 
closure of  his  mortgage — Wife  a 
necessary  party. 

Injuries  to  person  of  wife — Action 
for — Husband  necessary  plaintiff. 

Same — Same — "The  cause  of  action 
is  hers." 

Same — Same — Right  of  action  com- 
munity property. 

Same  —  Same  —  Negligence  of  hus- 
band— Imputable  to  wife. 

Same — Same  —  Wife  living  separate 
and  apart — May  sue  alone. 

Same — Same  —  Same  —  Meaning  of 
phrase. 

Same — Husband  can  not  sue  alone. 


103, 104.  Same — Husband 's  separate  cause  of 
action. 

105, 106.  Injury  to  personal  rights  of  wife — 
Enticing  away  husband. 

107,108.  Same— Common-law  rule  —  Criticism 
of. 

109.  Judgment  against  wife — As  to  gen- 

erally. 

110.  Same — Liability  for  costs. 

111.  Same — Payment  by  husband. 

112.  Lease — Homestead  of,  by  husband — 

Tenant 's  title. 

113.  Same — Married  woman  may  take. 

114.  Same — Of    married    woman  —  Cove- 

nants void. 

115.  Living  separate  and  apart  from  hus* 

band — Wife  may  sue  alone. 

116.  Same — Abandoned  by  husband. 

117.  Same  —  Damages    for    personal    in- 

juries— Action  by  wife  alone. 

118.  Same — Temporary  absence  of  wife. 

119.  Malicious  prosecution  —  Action  by 

wife — Husband  necessary  party. 

120, 121.  Money  loaned  to  wife — To  buy  com- 
munity property — Wife  not  proper 
party. 

122.  Mortgage  executed  by  wife  with  hus- 

band —  Foreclosure  —  Wife    is 
proper  party. 

123.  Promissory  note — Executed  to  wife 

before  marriage — She  may  sue  on. 

124- 126.  Same  —  By  wife  after  marriage  — 
Parties. 

127.  Same — Mortgage  may  be  executed  by 

married  woman. 

128.  Same — Same — Action  on — Party  de- 

fendant —  Effect    of    failure   to 
object. 

129.  Same — Same  —  Deficiency  judgment. 

130, 131.  Replevin  for  separate  property  of 
married  woman — May  be  brought 
without  joining  husband. 

132, 133.  Separate  estate  of  married  woman — 
Action  concerning. 

134.  Same — Fraudulent  representations — 

Injury  to. 

135.  Same — Homestead  —  Action  to  quiet 

title. 

136.  Same — Liability  for  costs. 

137.  Separate      property    —    Ejectment 

against  husband. 

138.  Sole  trader — Married  woman  as. 

139.  Same  —  Same  —  Action   concerning 

property  belonging  to. 

140.  Tenant  under  lease  by  husband  of 

homestead. 

141.  Tort — Injury    to    person   of   wife- 

Husband  and  wife  must  join. 

142.  Same — Action   sounding   in    tort   to 

wife. 

143.  Same — Of  wife — Action  for. 
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144.  Same — Same — Committed  in  presence 

of  husband. 

145.  Torts    by    one    spouse   against    the 

other  —  Are  not  contemplated  bj 
section. 

146.  Undertaking  —  On  appeal  —  To  hus- 

band and  wife — Action  on. 

As  to  action*  by  and  aa;atnst  married 
women— On  contract*  generally,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  fi  158  and  note. 

Sane— Ai  sole  traders,  see,  post,  99  1811 
et  seq.  and  notes. 

1.  Editorial  note— Bnlarved  powers  of 
married  women,  in  regard  to  maintaining 
and  defending:  actions  at  law  or  suits  in 
equity,  provided  by  amendments  of  1918 
and  1921,  put  them  on  an  equality  with 
men  and  unmarried  women  in  this  respect; 
and  the  husband  is  never  a  necessary  party, 
or  even  a  proper  party,  unless  personally 
interested  in  his  own  rights;  e.  g.,  in  an 
action  by  a  married  woman  for  neglige  ace 
causing;  personal  injuries  to  her  person,  in 
which  the  husband  claims  consequential 
damages  for  injuries  suffered  by  him  there- 
by, as  expense  incurred  or  loss  of  wife's 
services,  and  the  like. — See  pars.  29,  30,  this 
note. 

2.  Same— -Former  adjudications  may  have 
Interest  and  value  still,  in  some  cases,  and 
for  that  reason  are  retained;  not  because 
they  are  applicable  to  causes  commenced 
under  the  statute  as  it  now  stands. 

3.  Married  woman  as  party  —  Former 
areneral  rule  is  common-law  rule  requiring* 
husband  to  join  wife  in  all  actions  in  which 
she  is  party,  either  plaintiff  or  defendant. 
This  rule  is  altered  by  provisions  of  above 
section,  permissive  and  not  compulsory  in 
their  nature,  and  for  that  reason  does  not 
prevent  her  joining;  her  husband  with  her 
as  party  plaintiff. — See  Van  Maren  v.  John- 
son, 15  Cal.  308;  Calderwood  v.  Pyser,  31 
Cal.  333;  Corcoran  v.  Doll,  32  Cal.  82.  Ind. 
Gee  v.  Lewis,  20  Ind.  149.  Minn.  Kennedy 
v.  Williams,  11  Minn.  314.  Ohio.  Rein- 
heimer  v.  Carter,  31  Ohio  St  579;  Qilien  v. 
Kimball,  34  Ohio  St.  852.  Wis.  Botkin  v. 
Earl,  6  Wis.  893. 

4.  Action  aa-slnst  feme  sole— Who  sub- 
sequently marries,  method  of  making;  hus- 
band party  and  entering  Judgment. — See, 
post,  S  371,  note  pars.  7-9. 

5.  Action  aralnst  wife — Husband  must 
be  Joined. — Except  as  modified  by  statute, 
the  common-law  doctrine  that  a  husband 
must  be  Joined  as  a  party  defendant  in  a 
suit  growing;  out  of  a  wife's  tort,  prevails 
in  this  state. — Horsburg*h  v.  Murasky,  169 
Cal.  500,  147  Pac.  147. 

6.  A  married  woman  not  living;  separate 
and  apart  from  her  husband  can  not  be  sued 
without  joining;  her  husband  as  a  party 
defendant,  except  where  her  husband  is  the 
plaintiff. — Taylor  v.  Darling;,  19  Cal.  App. 
282,  233,  234,  125  Pac.  249. 


7.  A  complaint  alleged,  and  the  answer 
denied  that  plaintiff  was  an  unmarried 
woman.  There  was  a  finding;  in  favor  of 
the  averment  of  the  complaint.  The  appel- 
lant assailed  the  finding;  as  unsupported. 
The  point  made  is  that,  if  plaintiff  was  a 
married  woman,  her  husband  should  have 
been  joined  with  her.  But  this  objection, 
if  otherwise  well  founded,  should  have  been 
specially  set  up  by  answer.  It  amounted  to 
a  plea  of  defect  of  parties  plaintiff,  which, 
if  not  taken  by  demurrer  (where  appear- 
ing; on  the  face  of  the  complaint),  or  by  an- 
swer, is  deemed  wajved.  (Post,  S  434.)  A 
mere  denial  that  plaintiff  is  an  unmarried 
woman  does  not  constitute  a  plea  of  de- 
fect of  necessary  parties-plaintiff. — Hayt  v. 
Bentel,  164  Cal.  680,  130  Pac.  432,  434. 

8.  While  subdivision  1  of  above  section 
870,  as. amended  in  1913,  permits  a  married 
woman  to  sue  alone  in  an  action  concern- 
ing; her  separate  property,  it  does  not  pro- 
vide that  she  may  be  sued  alone. — Hors- 
burgh  v.  Murasky,  169  Cal.  500,  147  Pac. 
147. 

9.  Same— Husband  mast  he  served  with 
summons. — The  husband  of  a  party  defend- 
ant must  not  only  be  made  a  party  but 
must  be  served  with  summons. — Fasslo  v. 
Woolfrey,  87  Cal.  App.  754,  174  Pac.  700. 

10.  Same— JudsTment  aaralnst  husband- 
Not  authorised. — The  bringing  in  of  the 
husband  in  a  suit  against  the  wife  does 
not  authorize  a  judgment  against  him 
charging  his  separate  property  on  the  com- 
munity estate. — Blessing  v.  Fetters,  40  Cal. 
App.  471,  181  Pac.  108. 

11.  Same— JudsTment  acalnst  wife  alone 
—  Erroneous.  —  Where  the  appellant  was 
sued  alone  as  a  married  woman  for  the 
alleged  conversion  of  a  fund,  and  properly 
pleaded  in  abatement  that  she  was  a  mar- 
ried woman  not  living  separate  and  apart 
from  her  husband,  and  that  her  husband 
had  not  been  made  a  party  to  the  action, 
and  the  court  found  this  averment  to  be 
true,  it  erred  In  rendering  judgment  for  the 
plaintiff  as  prayed  for.  Such  finding  neces- 
sarily defeats  plaintiff's  right  to  recover 
against  the  defendant  in  the  action. — Tay- 
lor v.  Darling,  19  Cal.  App.  232,  125  Pan. 
249. 

See,  also,  pars.  109-111,  this  note. 

As  to  the  validity  of  a  Judgement  as 
aaralnst  a  married  woman,  see  notes  60  Am. 
St.  Rep.  656;  134  Am.  St.  Rep.  927. 

12.  Same  —  Same  —  Not  void. — Judgment 
against  a  married  woman  is  not  void  for 
failure  to  join  her  husband  and  this  rule 
applies  whether  the  service  be  personal  or 
by  publication. — Emery  v.  Kipp,  154  Cal. 
83,  89,  129  Am.  St.  Rep.  141,  19  L.  R.  A. 
(N.  S.)    983,   97  Pac.   17. 

13.  Judgment  is  not  void  for  non-joinder 
of  husband  as  defendant;  if  the  wife  suffers 
judgment  to  be  given  against  her  either 
after  trial  on  the  merits  or  by  default,  the 
objection  of  the  non-joinder  of  the  husband 
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Is  waived. — Emery  v.  Klpp,  154  Cal.  83,  85, 
129  Am.  St.  Rep.  141,  19  L.  R.  A.  (N.  S.) 
983,  97  Pac.  17. 

14.  Same— Same— When  maiden  lane  of 
married  woman  used  instead  of  her  mar- 
ried name  in  an  action  against  her  will 
not  invalidate  a  Judgment. — Emery  v.  Kipp, 
154  Cal.  83,  86,  129  Am.  St.  Rep.  141,  19 
L.  R.  A.   (N.  S.)   983,  97  Pac.  17. 

.  15.  Same— Personal  injuries  from  defec- 
tive condition  of  wife's  separate  property— 
Dismissal  as  to  husband. — In  an  action  for 
damages  for  personal  injuries  sustained 
from  a  defective  condition  of  a  wife's  sep- 
arate property,  the  husband  is  a  necessary 
party  defendant,  and  where  the  action  is 
dismissed  as  to  him  for  failure  to  serve 
him  with  the  summons  within  the  statu- 
tory time,  she  is  also  entitled  to  have  the 
action  dismissed  as  to  her,  and  mandamus 
will  lie  for  such  purpose. — Horsburgh  v. 
Murasky,    169   Cal.   500,   147   Pac.   147. 

16.  Same  —  Same  —  Same  —  Mandamus  Is 
tbe  proper  remedy  to  procure  the  dismissal 
of  the  action  as  to  the  wife  under  such 
circumstances,  as  there  is  no  plain,  speedy 
and  adequate  remedy  available  to  her. — 
Horsburgrh  v.  Murasky,  169  Cal.  500,  147 
Pac.  147. 

17.  Same— Presumption  on. — Where  the 
complaint  alleges  joinder  of  the  husband 
because  he  is  the  husband  of  the  married 
woman  defendant,  it  will  not  be  presumed 
in  support  of  the  Judgment  that  the  action 
was  within  any  of  the  exceptions  named 
in  subdivision  2  and  3  of  the  above  sec- 
tion, allowing*  a  married  woman  to  be  sued 
alone. — Fasslo  v.  Woolfrey,  87  Cal.  App. 
754,  174  Pac.  700. 

18.  Action  between  husband  and  wife— 
The  latter  may  sue  alone;  it  is  not  neces- 
sary to  introduce  other  parties,  and  their 
introduction  can  not  affect  her  rights. — 
Kashaw  v.  Kashaw,  3  Cal.  812,  321. 

IV.  Same— Assault  and  battery  by  hus- 
band— Damages  for  not  recoverable. — See 
par.  58,  this  note. 

20.  Same— Note  executed  before  marriage 
—Action  on  may  be  maintained  by  wife. — 
See  par.  123,  this  note. 

21.  Action  by  wife— For  cancelation  of 
deeds  and  quieting  title  io  homestead- 
Parties  plaintiff. — The  common-law  rule  re- 
quiring the  husband  to  be  joined  in  all 
actions  by  or  against  the  wife,  alluded  to  in 
pars.  3,  5  et  seq.,  this  note,  has  been  modi- 
fied by  statute  in  this  state  so  that  a  wife 
may  sue  for  the  protection  of  the  home- 
stead without  joining  the  husband,  al- 
though, he  Is  a  proper,  if  not  a  necessary* 
party  plaintiff. — See  MacLeod  v.  Moran,  11 
Cal.  App.  622,  105  Pac.  932. 

22.  S.  am  e  —  Same  —  Demurrer  for  non- 
joinder of  husband  must  be  interposed  when 
complaint  discloses  the  marriage  relation 
or  the  objection  is  waived. — MacLeod  v. 
Moran,  11  Cal.  App.  622,  626,  105  Pac.  932. 


Same— Same— Validity  of  hoi 
may  be  an  Issue  in  the  case,  but  that  does 
not  affect  the  right  of  a  wife  to  sue  re- 
garding It. — MacLeod  v.  Moran,  11  Cal.  App. 
622,   627,  105   Pac.  932. 

24.  Same— For  malicious  prosecution  — 
Husband  must  be  Joined  as  party-plaintiff. 
— See  par.  119,  this  note. 

26.  Same— Her  separate  property— Hus- 
band proper  party. — In  an  action  for  money, 
which  when  recovered  will  be  her  separate 
property,  subject  to  management  and  con- 
trol of  her  husband,  he  is  properly  joined 
with  her  as  plaintiff*— Van  Maren  v.  John- 
son, 15  Cal.  308. 

26.  Same— For  personal  In  juries  —  Par- 
ties plaintiff. — In  an  action  to  recover  dam- 
ages for  personal  injuries  to  a  married 
woman,  the  husband  is  a  necessary  party, 
as  is  also  the  wife. — Moody  v.  Southern 
Pac.  Co.,  167  Cal.  786,  141  Pac.  388. 

See  pars.  88-104,  this  note. 

27.  Although  a  right  of  action  for  dam- 
ages for  suffering  due  to  personal  Injuries 
to  a  married  woman  is  community  property, 
she  is  a  necessary  party  thereto. — Moody 
v.  Southern  Pac.  Co.,  167  Cal.  786,  141  Pac. 
388. 

28.  While  the  husband  may  have  a  sep* 
arate  action,  which  he  is  entitled  to  main- 
tain in  his  own  name  for  damages  caused 
him  by  reason  of  his  wife's  injuries,  such 
as  the  loss  of  her  service  and  medical  and 
other  expenses  incurred,  for  those  damages 
which  are  purely  personal  to  the  wife,  such 
as  her  pain,  suffering,  etc.,  the  wife  is  a 
necessary  party. — Moody  v.  Southern  Pac 
Co.,  167  Cal.  786,  141  Pac.  388. 

20.  Same-^-Sume— Husband's  right  of  no- 
tion for  consequential  damages. — While  the 
husband  may  have  a  separate  action,  which 
he  is  entitled  to  maintain  in  his  own  name 
for  damages  caused  him  by  reason  of  his 
wife's  injuries,  such  as  the  loss  of  her 
service  and  medical  and  other  expenses 
Incurred,  for  those  damages  which  are 
purely  personal  to  the  wife,  such  as  her 
pain,  suffering,  etc.,  the  wife  is  a  necessary 
party. — Moody  v.  Southern  Pac.  Co.,  167  Cal. 
786,  141  Pac.  388. 

See  pars.  108,  104,  this  note. 

80.  These  two  causes  of  action  can  not 
be  joined,  but  must  be  made  the  subject  of 
separate  suits. — Moody  v.  Southern  Pac  Co., 
167  Cal.  786,  141  Pac.  888. 


81.  Same— Same— Same  Evidence. — Evi- 
dence that,  prior  to  Injuries,  the  wife  was 
in  sound  health,  did  the  housework,  per- 
formed usual  household  duties,  that  the 
injuries  were  permanent,  that  she  would 
never  be  able  to  perform  usual  duties,  that 
her  nervous  system  was  seriously  Impaired, 
that  the  expectation  of  life  of  the  spouses 
was  upwards  of  thirty  years,  was  sufficient 
to  authorize  the  jury  to  find  the  value  of 
the  wife's  services,  the  husband's  loss  not 
being  capable  of  direct  proof. — Meek  v.  Pa- 
cific Electric  Co.,  175  Cal.  54,  164  Pac.  1117. 
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32.  The  relation  of  husband  and  wife  is 
a  special  and  peculiar  one,  and  there  is  no 
need  of  direct  or  express  evidence  of  the 
value  of  the  wife's  services  by  day,  week,  or 
other  fixed  period,  but  the  jury  may  be 
guided  by  the  actual  facts  and  circum- 
stances of  the  case  in  estimating  the  com- 
pensation to  be  awarded  the  husband. — 
Meek  v.  Pacific  Electric  Co.,  175  Cal.  53,  164 
Pac   1117. 

33.  Same— For  purchase-money  of  sep- 
arate property,  alleging  that  she  had  never 
given  her  consent,  either  in  writing  or 
orally,  that  money  might  be  paid  to  her 
hupband,  although  his  non-Joinder  as  party- 
plaintiff  is  not  ground  of  demurrer,  fact 
of  payment  of  money  to  him  may  constitute 
defense. — Kays  v.  Phelan,  19  Cal.  128. 

34.  Same — Living  separate  and  apart— 
Wife  may  sue  alone. — Where  an  action  is 
brought  against  a  married  woman,  living 
separate  from  her  husband,  to  recover  real 
property,  the  husband,  who  has  deserted 
her,  is  not  a  necessary  party. — Porter  v. 
Johnson,  172  Cal.  466,  166  Pac.  1022. 

See,  also,  post,  pars.  97-100,  115-117,  this 
note. 

35.  Damages  for  personal  injuries  may 
be  brought  by  married  woman  deserted  by 
her  husband. — Duncan  v.  Duncan,  6  Cal. 
App.  404,  406,  92  Pac.  310. 

36.  A  husband  is  a  necessary  party  to 
an  action  by  his  wife  for  personal  injuries 
to  her  if  living  with  her,  and  if  he  deserts 
her  after  the  injury,  he  is  a  necessary 
party  until  the  date  of  his  desertion. — 
Mortell  v.  Los  Angeles  College  of  Osteo- 
pathy,  30  Cal.  App.  422,   158   Pac.   508. 

37.  The  amendment  of  1918  whereby  the 
wife  may  sue  alone  does  not  apply  to  an 
action  begun  before  the  adoption  of  the 
amendment. — Moody  v.  Southern  Pac.  Co., 
167  Cal.  786,  141  Pac.  888. 

38.  Same — Same — Finding  living  separate 
and    apart — Immaterial    error,   when. — In    a 
case    in    which    it   was   not    alleged    in    the 
complaint,    the    court    found    that    plaintiff 
was  the  wife  of  J.  D.  Marton,  from  whom, 
by    reason    of   his    deserting    her,    she    was 
living  separate  and  apart.    Complaint  being 
made    that   such   finding   is   not   within    the 
issues    and    without    support    of    evidence, 
the  court  held  that  conceding  this  contention 
well    founded,    nevertheless    the    finding    is 
immaterial   and  without  prejudice,   for  the 
reason  that,  under  the  provisions  of  above 
section,   the   plaintiff,    though   married   and 
living    with    her    husband,    was    entitled    to 
sue    for  damages   due   to   personal   injuries 
sustained,   without  Joining  her  husband  as 
plaintiff. — Marton  v.  Jones,  —  Cal.  App.  — > 
186  Pac.  410. 

39.  Same— To  protect  homestead  property 
brought  by  wife,  husband  is  not  necessary 
party. — See  pars.   21-23,  80-86,  this  note. 

40.  Same  —  Wife  may  sue  alone  —  Since 
amendment    of    1913    to    above    section. — 


Johnson  v.  Hendrick,  —  Cal.  App.  — ,   187 
Pac.  782. 

41.  The  amendment  of  1918  to  above  sec- 
tion, whereby  the  wife  may  sue  alone  In 
such  actions,  does  not  apply  to  an  action 
begun  before  the  adoption  of  the  amend- 
ment.— Moody  v.  Southern  Pac.  Co.,  167  Cal. 
786,  141  Pac.  388. 

42.  Actions  concerning  property  belonn;- 
lng,  »■  aole  trader,  to  married  woman. — See 
par.  140,  this  note. 

43.  Actions  concerning  separate  property 

of  wife,  she  may  sue  alone. — See  pars.  132- 
185,  this  note. 

44.  Action  ex  contractu  for  breach  of 
contract  to  transport  the  wife  may  be  main- 
tained by  husband. — Sheldon  v.  Steamship 
Uncle  Sam,  18  Cal.  626. 

45.  It  can  not  be  maintained  by  husband 
and  wife  Jointly. — Sheldon  v.  Steamship 
Uncle  Sam,  18  Cal.  526. 

46.  Action  for  death  of  employee  — By 
surviving  widow  and  children. — An  action 
for  the  death  of  a  husband  and  father,  em- 
ployee of  a  building  contractor,  brought 
by  the  surviving  wife  and  children,  against 
the  employing  contractor,  was  properly 
brought  under  the  above  section,  and  not 
under  section  1970. — Valentine  v.  Hayes,  87 
Cal.  App.  42,  178  Pac.  410. 

47.  Action  for  false  Imprisonment— Hus- 
band and  wife  may  join  as  parties  in  action 
for  false  imprisonment  of  wife,  but  the  wife 
is  a  necessary  party  and  no  recovery  may 
be  had  without  her. — Gomez  v.  Scanlan,  155 
Cal.  528,  530,  102  Pac.  12.  See  Sheldon  v. 
Steamer  Uncle  Sam,  18  Cal.  526,  79  Am.  Dec. 
193;  Matthew  v.  Canadian  Pacific  R.  Co.,  63 
Cal.  450;  Tell  v.  Gibson,  66  Cal.  247,  5  Pac. 
228;  Baldwin  v.  Second  St.  Cable  R.  Co.,  77 
Cal.  390,  19  Pac.  644;  McFadden  v.  Santa 
Ana  O.  &  T.  St.  R.  Co.,  87  Cal.  464,  25  Pac. 
681;  Neal  v.  Depot  R.  Co.,  94  Cal.  425,  29 
Pac.  954;  McKune  v.  Santa  Clara  V.  M.  & 
L.  Co.,  110  Cal.  481,  42  Pac.  980;  Gomez  v. 
Scanlan,  2  Cal.  App.  579,  84  Pac.  50. 

48.  Action  for  false  imprisonment  of 
wife,  although  the  damages  recovered 
therein  may  be  community  property,  is  an 
exception  to  the  rule  that  the  husband  may 
sue  or  be  sued  alone  concerning  the  com- 
munity property,  and  the  husband  being  a 
proper  party  to  be  Joined  with  the  wife,  his 
administrator  may  be  substituted  in  his 
place  upon  his  death. — Gomez  v.  Scanlan, 
155  Cal.  628,  530,  102  Pac.  12. 

49.  Action  for  Injury  to  the  common 
property  by  deceit,  or  otherwise,  or  to  busi- 
ness carried  on  by  means  of  common  prop- 
erty, should  be  by  husband  alone. — Barrett 
v.  Tewksbury,  18  Cal.  334.  See  Sheldon  v. 
Steamship  Uncle  Sam,  18  Cal.  626. 

See  par.  134,  this  note. 

BO.     Action  on  contract  executed  by  hus- 
band   only,    wife    is    not    necessary    party- 
plain  tin*. — Warner  v.  Steamship  Uncle  Sam, 
9  Cal.   697. 
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51.  Action  on  contract  executed  by  wife 
as  sole  trader  under  statute,  husband  can 
not  be  properly  joined  with  her  as  codefend- 
ant. — McKune  v.  McGarvey,  6  Cal.  497. 

See  par.  139,  this  note. 

52.  Action  on  note,  and  mortgage  ex- 
ecuted by  married  woman  on  her  separate 
real  estate  to  secure  its  payment,  may  be 
maintained,  since  she  is  authorized  to  ex- 
ecute such  note  and  mortgage. — Marlow  v. 
Barlew,  53  Cal.  456,  461.  See  Parry  v.  Kel- 
ley,  52  Cal.  334. 

See  pars.   124-131,  this  note. 

53.  While  section  167  of  Civil  Code  was 
in  effect  as  originally  enacted  wife  could 
not  make  valid  contract  for  payment  of 
money. — Butler  v.   Baber,    54   Cal.   178. 

54.  Action  to  foreclose  mortgage— Exe- 
cuted by  husband  on  lands  claimed  by  wife, 
she  is  proper  party-defendant. — Kohner  v. 
Ashenauer,  17  Cal.  578,  581. 

55.  Same  —  Executed  upon  homestead  — 
Wife  proper  party* — Action  to  foreclose 
mortgage  executed  upon  premises  claimed 
as  homestead,  the  wife  is  proper  party  de- 
fendant.— Moss  v.  Warner,  10  Cal.  296. 

See  par.  87,  this  note. 

56.  Action  to  foreclose  wife's  mortgage 
—On  community  property  husband  proper 
and  necessary  party  "only  because  his  wife 
was  party,  and  for  purpose  of  aiding:  in 
protection  of  her  rights.  It  was  his  duty, 
as  husband,  to  prove  on  her  behalf  that 
mortgage  was  never  executed,  or  that  debt 
to  secure  which  it  was  given  had  been  paid, 
or  to  establish  any  other  fact  which  would 
constitute  defense  for  her." — McComb  v. 
Spangler,  71  Cal.  418,   425,  12  Pac.  347. 

57.  Adverse  possession  by  wife  as  against 
husband— may  be  acquired  when  he  has  de- 
serted wife  and  as_to  property  acquired  by 
such  title  she  may  sue  or  be  sued  alone. — 
Union  Oil  Co.  v.  Stewart,  158  Cal.  149,  110 
Pac.  313. 

58.  Assault  and  battery  on  wife  by  hus- 
band— Damages  for. — Wife  can  not  maintain 
action  against  her  husband  to  recover  for. 
— Longendyke  v.  Longrendyke,  44  Barb.  (N. 
Y.)   366. 

59.  Assumpsit  against  married  woman  to 

enforce  voluntary  agreement  to  pay  for 
services  rendered  at  her  special  instance 
and  request  in  burial  of  her  father,  hus- 
band is  not  necessary  party-defendant,  and 
judgment  will  bind  her  separate  property 
onlv. — Terry  v.  Superior  Court,  110  Cal.  85, 
42  Pac.  464. 

fio.  On  appeal  by  wife  in  such  case  no- 
tice need  not  be  served  upon  husband. — 
Terry  v.  Superior  Court,  110  Cal.  85,  42  Pac. 
464. 

01.  Chattel  mortgage  on  wife's  property 
—Foreclosure— Husband  necessary  party. — 
Chattel  mortgage  on  property  of  wife. 
Action  to  foreclose,  husband  a  necessary 
party   defendant;  and  must  be  served  with 


the  summons. — McDonald  v.  Porsh,  186  Cal. 
301,  68  Pac.  817. 
See  par.  3,  this  note. 

62.     Construction  of  section— Beneuclally* 

— This  section  being  remedial,  is  to  be  ben- 
eficially construed. — 'Kashaw  v.  Kashaw,  3 
Cal.  312. 


63.  Same— Permissive,    not    i 

In  exceptional  cases  mentioned  In  this  sec- 
tion it  is  not  obligatory  on  wife  to  sue  or 
defend  alone;  it  is  merely  permissive,  con-* 
ferring  only  privilege  which  in  many  cases 
it  may  be  important  for  her  to  assert  for 
protection  of  her  interest,  and  in  exercise 
of  which  fullest  liberty  is  accorded  her. — 
Van  Maren  v.  Johnson,  15  Cal.  308. 

64.  Same — Procheln  ami— Discarded* — Ob- 
ject of  this  section  is  to  take  away  neces- 
sity of  married  woman  suing  by  procheln 
ami. — Kashaw  v.  Kashaw,  3  Cal.  312,  321. 

65.  Contract  by  husband  and  wife— Re- 
specting; her  separate  property— Husband 
can  not  sue  alone  for  breach  thereof,  not- 
withstanding fact  that  ha  may  have  become 
sole  owner  of  property,  without  pleading 
and  proving  express  assignment  to  himself 
of  his  wife's  interest  In  contract. — Lyford 
v.  North  Pac.  C.  R.  Co.,  92  Cal.  93,  28  Pac. 
103. 

66.  Contracts  by  married  women— As  to 
generally,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed.. 
9  158  and  note. 

67.  Same— When  she  can  sue  on  alone. — 

This  statute  does  not  alter  law  which  de- 
prives married  woman  of  right  to  make  con- 
tracts, except  as  to  property  specified  by  it 
and  does  not  authorize  her  to  bring  suit 
in  her  own  name  upon  any  contract  not 
authorized  by  it.— Snyder  v.  Webb.  3  Cal.  83 
(but  see  the  subsequent  enabling  acts). 

68.  Conversion  of  separate  property  of 
wife— Action  for  must  be  brought  by  wife 
alone.  —  Ingraham  v.  Baldwin,  12  Barb. 
(N.  T.)  10;  Ackley  v.  Tarbox,  29  Barb.  (N.  Y.> 
512;  Van  Buren  v.  Cockburn,  2  Code  Rep. 
(N.  Y.)  62;  Willis  v.  Underhill,  6  How.  Pr. 
(N.  Y.)  396;  Brownson  v.  Giflford,  8  How. 
Pr.  (N.  Y.)  389;  Howland  v.  Ft.  Edwards 
P.  M.  Co.,  8  How.  Pr.  (N.  Y.)  505,  612; 
Rusher  v.  Morris,  9  How.  Pr.  (N.  Y.)  266; 
Smith  v.  Kearney,  9  How.  Pr.  (N.  Y.)  466. 

69.  Damages  for  Injuries  to  person  of 
wife — Action  for— When  by  wife  alone, — as 
to,  see  pars.  79-100,  this  note. 

70.  Damages  for  Injuries  to  personal 
rights— Wife  may  sue  alone. — See  pars.  105- 
108,  this  note. 

71.  Earnings  of  wife  by  her  labor— Hus- 
band alone  can  sue* — Earnings  of  wife  by 
her  labor  belong1  to  husband,  and  he  is 
proper  party  to  sue  therefor,  in  absence  of 
agreement  between  them  making  such  pro- 
ceeds her  separate  property. — Moseley  v. 
Heney,  66  Cal.  478,  6  Pac.  134. 

72.  Fraudulent  representations  —  Wife 
alone  can  sue,  wben. — Fraudulent  represen* 
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tations    to   injury    of   community    property,       in  her  own  name  without  joining  her  hus- 


see  par.  49,  this  note. 

A*  to  Injury  of  wife's  separate  property* 

see  par.  134,   this  note. 

73.  Homestead  —  Parties  In  action  coa- 
ce rains— Former  rale. — Clause  "or  her  right 
or  claim  to  homestead"  was  added  by 
amendment  1867-8  (Stats.  1867-8,  p.  550); 
prior  to  passage  of  that  amendment  to 
statute  of  1851-2,  courts  held  that  wife 
could  not  sue  alone  to  recover  homestead. 
— See  Poole  v.  Gerrard,  6  Cal.  71,  65  Am. 
Dec.  481;  Revalk  v.  Kraemer,  8  Cal.  66;  Cook 
v.  Klink,  8  Cal.  847:  Marks  v.  Marsh,  9  Cal. 
96,  97;  Moss  v.  Warner,  10  Cal.  296;  Gee  v. 
Moore,  14  Cal.  472;  Guiod  v.  Gulod,  14  Cal. 
506,  507,  76  Am.  Dec.  440. 

74.  Homestead  being;  joint  estate  wife 
can  not  sue  alone  for  its  recovery;  both  hus- 
band and  wife  must  join  in  action. — Poole 
v.  Gerrard,  6  Cal.  71,  65  Am.  Dec.  481. 

75.  Same  —  Same  —  Same  —  Joint-estate 
character   of    homestead    denied    in    Gee    v. 

Moore,   14  Cal.  472,  477;  Gulod  v.  Guiod,  14 
Cal.  506,  508. 

76.  Husband  alone  has  title  to  home- 
stead.— Gee  v.  Moore,  14  Cal.  472.  See  Bow- 
man v.  Norton,  16  Cal.  216;  Himmelmann  v. 
Schmidt,  23  Cal.  117,  121;  Guiod  v.  Gourdon, 
Cal.  Jan.  Term  1860;  Brennan  v.  Wallace,  25 
Cal.  108;  Brooks  v.  Hyde,  37  Cal.  366,  374; 
Johnson  v.  Bush,  49  Cal.  198,  201. 

77.  Wife  has  no  right  in,  independent  of 
her  husband,  which  can  be  enforced  against 
his  consent.  She  can  not  maintain  suit  for 
it  in  her  individual  name. — Guiod  v.  Guiod, 
14  Cal.  506,  citing  Poole  v.  Gerrard,  6  Cal. 
71,  but  criticizing  as  untenable  grounds 
upon  which  rules  based  in  that  case. 

78.  Homestead  right  can  not  be  asserted 
individually,  both  husband  and  wife  must 
join. — Cook  v.  Klink,  8  Cal.  347. 

79.  Homestead  right  can  not  be  deter- 
mined unless  husband  and  wife  are  both 
before  court. — Revalk  v.  Kraemer.  8  Cal.  66, 
74;  Marks  v.  Marsh,  9  Cal.  96. 

80.  Same  —  Same  —  Present  rale.  —  Since 
amendment  of  1867-8,  homestead  right  be- 
ing affected  by  action,  wife  may  sue  or  be 
sued  alone;  husband  not  necessary  party. — 
Marlow  v.  Barlew,  53  Cal.  456,  460;  Hart  v. 
Church,  126  Cal.  471,  481,  77  Am.  St.  Rep. 
195,  58  Pac.  110.  See  Prey  v.  Stanley,  110 
Cal.  423,  42  Pac.  908. 

81.  Same  —  Same  —  Same  —  Complaint  In 
such  action  moat  show  that  land  sued  for 
was  covered  by  valid  declaration  of  home- 
stead.— Tappendorflf  v.  Moranda,  134  Cal.  419, 
421,  66  Pac.  491. 

82.  Same— Same— Same —  Same  —  Stating* 
actual  "cost"  valve  instead  of  actual  "cash" 
value,  not  sufficient. — Tappendorflf  v.  Mo- 
randa, 134  Cal.  419,  421,  66  Pac.  491. 

83.  Same— Claimed  by  husband— Action 
by  wife  to  recover. — Action  to  recover  home- 
stead may  be  maintained  by  married  woman 
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band  as  party  plaintiff. — Mauldin  v.  Cox,  67 
Cal.  387.  390,  7  Pac.  804. 

84.  Same— Same  —  Same  —  Ejectment  by 
wife  to  recover  homestead,  of  which  hus- 
band made  lease  without  her  signature, 
complaint  must  show  that  land  sued  for  is 
covered  by  valid  declaration  of  homestead. 
— Tappendorflf  v.  Moranda*  134  Cal.  419,  421, 
66  Pac.  491. 

See  pars.  81,  82,  this  note. 

85.  Same— Same— Same— Statute  of  limi- 
tation may  be  pleaded  against  action  by 
wife,  where  facts  establish  adverse  posses- 
sion.— See  Wilson  v.  Wilson,  36  Cal.  447, 
95  Am.  Dec.  194;  Kapp  v.  Griffith,  42  Cal. 
408;  Mauldin  v.  Cox,  67  Cal.  387,  390,  7  Pac. 
804. 

86.  Same— Same  —  Same  —  Tenant  under 
lease  of  homestead  by  husband  can  not  hold 
adversely  to  wife. — Mauldin  v.  Cox,  supra, 
in  effect  overruling  First  Nat.  Bank  v.  De  la 
Guerra,  61  Cal.  109. 

87.  Same  —  Claimed  by  husband  —  Fore- 
closing his  mortgage— Wlf e  necessary  party. 

— Where  homestead  claimed  by  husband  on 
action  in  which  he  was  defendant,  brought 
to  foreclose  mortgage  executed  by  him 
alone  after  marriage,  neither  the  right  of 
husband  nor  of  wife  could  be  affected  by 
proceedings  in  that  case,  wife  not  being 
party;  proceedings,  to  be  conclusive  against 
either,  must  include  both. — Revalk  v.  Krae- 
mer, 8  Cal.  66,  71;  Van  Reynegan  v.  Revalk. 
8  Cal.  75  (affirming  Revalk  v.  Kraemer  and 
Dorsey  v.  McFarland);  Cook  v.  Klink,  8 
Cal.  347,  352;  Marks  v.  Marsh,  9  Cal.  96; 
Moss  v.  Warner,  10  Cal.  296. 
See  par.  78,  this  note. 

88.  Injuries  to  person  of  wife— Action 
for— Husband  necessary  plaintiff. — Injuries 
to  person  of  wife  she  can  not  sue  alone. — 
Tell  v.  Gibson,  66  Cal.  247,  249,  5  Pac.  223; 
McFadden  v.  Santa  Ana,  O.  &  8.  St.  R.  Co., 
87  Cal.  464,  468,  11  L.  R.  A.  262,  25  Pac.  681. 

Am  to  action  by  wife  for  personal  Injuries, 

see  pars.   26-41. 

88.  Compare i  Chicago,  B.  &  Q.  R.  Co.  v. 
Dunn,  52  111.  260,  4  Am.  Rep.  606;  Flori  v. 
St.  Louis,  3  Mo.  App.  231;  Platz  v.  Cohoes, 
24  Hun  (N.  T.)  101.     See  89  N.  T.  219. 

90.  He  Is  merely  formal  party;  the  right 
of  action  Is  wife's. — McFadden  v.  Santa  Ana, 
O.  &  S.  St.  R.  Co.,  87  Cal.  464,  468,  25  Pac. 
681. 

91.  Same— Same— "The  cause  of  action  Is 
hers. — Husband  was  only  joined  as  plaintiff 
because  common-law  rule  requiring  that  he 
do  so  Is  yet  in  force." — Matthew  v.  Central 
Pac.  R.  Co.,  63  Cal.  450;  Baldwin  v.  Second 
St.  C.  R.  Co.,  77  Cal.  390,  19  Pac.  644. 

92.  Same— Same — Right  of  action  com- 
munity property. — Right  of  action  for  per- 
sonal injury  to  wife  is  community  property, 
and  in  action  to  recover  for  such  damages 
husband  is  necessary  party,  unless  wife 
is  living  separate  and  apart  from  her  hus- 
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band. — Lamb  v.  Harbough,  106  Cal.  680,  690- 
692,  89  Pac  56. 

98.  "Right  to  recover  damages  for  per- 
sonal Injury*  as  well  as  money  recovered 
as  damages,  is  property,  and  may  be  re- 
garded as  chose  in  action  (Chicago,  B.  & 
Q.  R.  Co.  v.  Dunn,  62  111.  260,  4  Am.  Rep. 
606);  and  if  this  right  to  damages  is  ac- 
quired by  wife  during  marriage,  it,  like 
damages  when  recovered  in  money,  is,  in 
this  state,  community  property  of  husband 
and  wife  (Civ.  Code,  98  162-164,  169),  of 
which  the  husband  has  the  management, 
control,  and  absolute  power  of  disposition 
other  than  testamentary.  (Civ.  Code, 
f  172.)" — McFadden  v.  Santa  Ana,  O.  &  S. 
St  R.  Co.,  87  Cal.  464,  467,  11  L.  R.  A.  252, 
25  Pac.  681;  Neale  v.  Depot  R.  Co.,  94  Cat 
425,  429,  29  Pac.  964. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  (§  162- 
164,  169,  172  and  notes. 

94.  "The  husband  is  entitled  to  the  earn- 
ings of  his  wife,  and  is  liable  for  her  sup- 
port and  maintenance.  If  by  reason  of 
accident  earning  power  of  wife  is  dimin- 
ished, loss,  in  legal  sense,  is  the  loss  of 
husband.  If  physicians'  bills,  medicines, 
and  expenses  of  nursing  were  incurred,  hus- 
band would  be  liable  for  their  payment." — 
Tell  v.  Gibson,  66  Cal.  247,  249,  5  Pac.  223; 
Matthew  v.  Central  Pac.  R.  Co.,  68  Cal.  450, 
456.  Iowa.  Mus8elman  v.  Galligher,  32  Iowa 
383.  Me.  Prescott  v.  Brown,  28  Me.  305, 
39  Am.  Dec.  623.  N.  Y.  Filer  v.  New  York 
C.  R.  Co.,  49  N.  T.  47,  10  Am.  Rep.  327;  Rey- 
nolds v.  Robinson,  64  N.  T.  689.  Pa.  King 
v.  Thompson,  87  Pa.  St.  865,  80  Am.  Rep. 
364. 

95.  Same— Same— N egllgenee  of  husband 
— Impotable  to  wife.  —  Where  husband  is 
guilty  of  negligence  directly  contributary 
to  injury  of  wife,  it  is  imputable  to  wife, 
and  will  prevent  recovery  by  her  for  in- 
juries sustained  by  alleged  negligence  of 
third  party. — McFadden  v.  Santa  Ana,  O.  & 
S.  St.  R.  Co.,  87  Cal.  464,  468,  11  L.  R,  A. 
252,  25  Pac.  681. 

M.  Compares  Flori  v.  City  of  St.  Louis, 
3  Mo.  App.  231. 

S7.  Same — Same  —  Wife  living  separate 
and  apart— May  me  alone. — Wife  living  sep- 
arate and  apart  from  her  husband  she  may 
sue  alone  to  recover  damages  for  Injuries 
to  her  person. — Andrews  v.  Runyon,  65  Cal. 
629,  4  Pac.  669;  Baldwin  v.  Second  St.  C.  R. 
Co.,  77  Cal.  390,  19  Pac.  644;  Muller  v.  Hale, 
138  Cal.  163,  165,  71  Pac.  81. 

See,  also,  pars.  34-88,  this  note. 

98.  Wife  who  has  deserted  her  husband, 
but  before  period  has  expired  entitling  to 
divorce  for  that  act,  by  letter,  and  in  good 
faith,  offers  to  return  and  resume  marital 
relation  and  duties;  but  he  informs  her  that 
he  will  not  receive  her,  this  amounts  to 
abandonment  on  his  part  and  entitles  her 
to  maintain  the  action  for  damages. — An- 
drews v.  Runyon,  65  CaL  629,  4  Pac.  669; 
Baldwin    v.    Second   St.   C.   R.    Co.,    77    Cal. 


890,  19  Pac.   644;  Muller  v.  Hale,  188   Cal. 
168,  166,  71  Pac.  81. 

99.  Objection  that  husband  not  party- 
plaintiff,  that  she  is  not  living  separate  and 
apart  from  her  husband,  must  be  raised  by 
demurrer  or  answer,  it  can  not  be  raised 
for  first  time  on  motion  for  nonsuit. — Bald- 
win v.  Second  St.  C.  R.  Co.,  77  Cal.  390,  892, 
19  Pac.  644;  Hoop  v.  Plummer,  14  Ohio  St. 
448,  449. 


lOO.  Same  —  Same  —  Same  —  Meaning  of 
phrase. — "When  living  separate  and  apart 
from  her  husband"  does  not  mean  tem- 
porary absence  of  wife;  there  must  be 
abandonment  on  part  of  husband  or  wife, 
or  separation  which  was  intended  to  bo 
final. — Tobin  v.  Oalvin,  49  Cal.  84;  Hum- 
phrey v.  Pope,  122  Cal.  253,  255,  54  Pac 
847. 

1#1.     Same— Husband  can  not  one  alone  to 

recover  damages  for  injuries  to  person  of 
wife;  she  is  necessary  party-plaintiff. — 
Sheldon  v.  Steamship  Uncle  Sam,  18  Cal.  627, 
535,  79  Am.  Dec.  193;  Matthew  v.  Central 
Pac.  R.  Co.,  63  Cal.  450;  Tell  v.  Gibson,  66 
Cal.  247,  5  Pac.  223;  Baldwin  v.  Second  St. 
C.  Co„  77  Cal.  890,  19  Pac.  644:  McKune  v. 
Santa  Clara  V.  M.  at  L.  Co.,  110  Cal.  480, 
487,  42  Pac.  980.  See  Fuller  v.  Naygatuck 
R.  Co.,  21  Conn.  567,  671. 

102.  "He  might,  however,  recover  such 
damages  as  he  has  suffered  in  consequence 
of  such  injuries.  Under  this  head  fall  the 
loss  of  wife's  services  to  husband,  and  such 
expenses  as  he  may  have  been  put  to  by 
reason  of  injuries.  Such  consequential  dam- 
ages constitute  husband's  cause  of  action 
and  in  suit  to  recover  it  wife  could  not 
join." — Matthew  v.  Central  Pac.  R.  Co.,  68 
Cal.  450. 

103.  Same  —  "Huanaad  ha*  a  separate 
eaase  of  action  for  consequential  damages 
to  him  for  his  wife's  injuries,  in  which  are 
included  loss  of  service  and  expenses  in- 
curred looking  to  her  recovery.  In  this 
action  wife  is  neither  necessary  nor  proper 
party.  Two  causes  of  action  can  not  with 
us  be  joined  In  one  suit,  though  practice 
Is  elsewhere  permissible."  —  McKune  v. 
Santa  Clara  V.  M.  &  1$.  Co.,  110  Cal.  480, 
487,  42  Pac  980.  See  In*.  Rogers  v.  Smith, 
17  Ind.  823,  79  Am.  Dec  483;  Barnett  v. 
Leonard,  66  Ind.  422.  Iowa.  Mewhirter  v. 
Hatten,  42  Iowa  288,  20  Am.  Rep.  618.  Mo* 
Dailey  v.  Houston,  58  Mo.  861.  Wla.  Kav- 
anaugh  v.  Janesville,  24  Wis.  618;  Beaudette 
v.  Fond  du  Lac,  40  Wis.  44;  Meese  v.  Fond 
du  Lac,   48  Wis.   328,  4  N.  W.   406. 

See  pars.  29-82,  this  note. 

104.  But  If  husband  and  wife  are  mis- 
joined  as  plaintiffs  in  such  action  and  de- 
fendant fails  to  demur  for  such  misjoinder. 
It  is  conclusively  presumed  that  misjoinder 
is  waived. — McKune  v.  Santa  Clara  V.  M. 
ft  L.  Co.,  110  Cal.  480,  487,  42  Pac.  980. 

IOC.  Injury  to  personal  right ■— ESnrletan; 
away  husband— Action  for  damages  for  may 

be    maintained   by   wife    alone. — Humphrey 
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v.  Pope,  122  Cal.  253,  256,  64  Pac  847.  See 
Cobb.  Fott  v.  Card,  58  Conn.  1,  18  Am.  St. 
Rep.  258,  6  L.  R.  A.  829,  18  Atl.  1027.  low*. 
Price  v.  Price,  91  Iowa  693,  51  Am.  St.  Rep. 
360,  29  L.  R.  A.  150,  60  N.  W.  202.  Mich. 
Warren  v.  Warren,  89  Mich.  123,  14  L.  R,  A. 
545,  50  N.  W.  842.  Mo.  Clow  v.  Chapman, 
125  Mo.  101,  46  Am.  St.  Rep.  468,  26  L.  R.  A. 
412,  28  8.  W.  328.  N.  Y.  Bennett  v.  Bennett, 
116  N.  T.  584,  6  L.  R.  A.  658,  23  N.  E.  17. 
Ohio.  Westlake  v.  Westlake,  34  Ohio  St  621, 
32  Am.  Rep.  397. 

106.  "In  reason  wife  should  be  as  much 
entitled  to  sue  for  violation  of  her  personal 
right,  where  her  husband  has  been  taken 
away  from  her  by  enticement,  if  such  right 
exist  at  all,  as  should  husband  when  his 
wife  has  been  enticed  from  him.  Ordina- 
rily Injury  is  greater  to  wife  than  to  hus- 
band. We  are  unwilling:  to  give  construc- 
tion to  this  section  which  would  limit  wife 
to  action  when  her  husband  has  been  forci- 
bly taken  from  her." — Humphrey  v.  Pope, 
122  Cal.  253,  256,  64  Pac.  847. 

197.  Same— Commoi-law  role. — "It  was 
decided  as  early  as  nineteenth  year  of 
George  II,  in  Winsmore  v.  Greenbank,  Willes 
577,  and  has  been  law  ever  since,  that  hus- 
band has  action  for  enticing  away  his  wife 
— for  taking:  away  from  him  comfort  and 
society  of  his  wife,  (per  quod  consortium 
amisit),  and  action  was  invented  to  com- 
pensate lonely  and  forsaken  husband.  But 
at  common  law  wife  had  no  rigrht  of  prop- 
erty in  any  damages  recovered  on  her  ac- 
count for  any  cause,  and  was  given  no 
right  of  action  to  recover  them.  She  was 
not  only  inferior  to  her  husband,  but  she 
had  no  personal  identity  separate  from 
him.  As  wife  was  then  regarded,  courts, 
with  perfect  consistency,  in  denying  her  this 
action  simply  added  this  to  her  many  other 
disabilities.  Obviously  and  grossly  wrong, 
such,  nevertheless,  was  generally  accepted 
.theory  of  common  law.  And  yet  it  was  not 
accepted  without  protest,  for  in  Lynch  v. 
Knight,  9  H.  L.  Cas.  677,  Lord  Chancellor 
Campbell  said:  'Nor  can  I  allow  that  loss 
of  consortium,  or  conjugal  society,  can  give 
cause  of  action  to  husband  alone.* " — Hum- 
phrey v.  Pope,  122  Cal.  263,  267,  54  Pac.  847. 

108.  This  barbarous  doctrine  is  upheld 
in  this  country  by  but  two  cases  not  over- 
ruled.—Humphrey  v.  Pope,  122  Cal.  253, 
257,  64  Pac.  847.  Me.  Doe  v.  Roe,  82  Me. 
503,  17  Am.  St.  Rep.  499,  8  L.  R.  A.  833,  20 
Atl.  83.  Wis.  Duffles  v.  Duffles,  76  Wis.  374, 
20  Am.  St.  Rep.  79,  8  L.  R.  A.  420,  54  N.  W. 
622. 

10©.  Judgment  against  wife— As  to  gen- 
erally.—  If  wife  allows  judgment  to  be 
taken  against  her  in  action  in  which  her 
husband  should  be  joined,  without  objec- 
tion because  of  nonjoinder,  she  is  deemed 
to  have  waived  objection  under  section  434, 
post,  and  judgment  will  bind  her  separate 
property. — Bogart  v.  Woodruff,  96  Cal.  609, 
611,  31  Pac.  618. 

See,  also,  pars.  11-14,  this  note. 


11#.     Same  —  Liability    for    costs, — as    to 

generally,  see  par.  136,  this  note. 

111.  Same — Payment  by  husband  to  save 
her  separate  property  from  forced  sale  is 
payment  by  wife,  as  third  person,  and  may 
be  counted  upon  by  wife  alone  or  by  hus- 
band and  wife  suing  jointly,  as  payment 
made  by  her,  in  action  against  third  per- 
son to  recover  amount  thus  paid. — Drais  v. 
Hogan,  50  Cal.  121,  126. 

112.  Lease— Homestead  of,  by  husband— 
Tenant's  title.  —  Tenant  taking  lease  of 
homestead  by  husband  can  not  hold  ad- 
versely to  wife. — See  par.  86,  this  note. 

118.     Same  —  Married    woman    may    take 

deed  of  real  property,  and  where  she  has 
taken  possession  thereunder,  and  been  de- 
prived of  property  by  third  party,  she  may 
maintain  action  against  him  to  recover 
property  without  joining  her  husband  as 
party  plaintiff.  —  Darby  v.  Callaghan,  .  16 
N.  Y.  71. 

114.  Same  — Of  married  woman  — Cove- 
nants void. — Lease  by  a  married  woman 
containing  a  covenant  though  void  on  her 
part,  wrongdoer  can  not  take  advantage  of 
it. — Darby  v.  Callaghan,  16  N.  T.  71. 

115.  Living  separate  and  apart  from  her 
husband— Wife  may  sue  or  be  sued  alone. 
— Marlow  v.  Barlew,  63  Cal.  456.  460. 

See,  also,  pars.  34-88,  97-100,  this  note. 

116.  Same— Abandonment   by    husband, — 

as  to  what  amounts  to,  see  par.  98,  this 
note. 

117.  Same— Damages  for  personal  Inju- 
ries—Action  for  by  wife  alone. — See  pars. 
97,  et  seq.,  this  note. 

118.  Same— Temporary   absence   of  wife, 

not  sufficient;  what  constitutes  living  sep- 
arate and  apart. — See  par.  99,  this  note. 

119.  Malicious  prosecution  —  Action  by 
wife  for  damages  for  husband  must  be 
joined  as  party  plaintiff. — Williams  v.  Case- 
beer,  126  Cal.  77,  82,  58  Pac.  380,  citing 
McFadden  v.  Santa  Ana,  O.  &  S.  St.  R.  Co., 
87  Cal.  464,  11  L.  R.  A.  252,  25  Pac.  681. 

120.  Money  loaned  to  wife— To  bay  com- 
munity property— Wife  not  proper  party. — 

Money  loaned  to  wife  to  complete  purchase 
of  what  became  community  property,  though 
title  taken  in  her  name,  in  action  to  recover 
amount  so  loaned,  wife  is  not  proper  party 
defendant. — Althof  v.  Conheim,  88  Cal.  230, 
233,  99  Am.  Dec.  363. 

121.  In  such  case  personal  judgment  can 
not  be  recovered  against  wife. — Althof  v. 
Conheim,  38  Cal.  230,  238,  99  Am.  Dec.  363-. 
See  Maclay  v.  Love.  25  Cal.  367,  85  Am.  Dec. 
183;  Brown  v.  Orr,  29  Cal.  120;  Smith  v. 
Greer,  31  Cal.  477. 

122.  Mortgage  executed  by  wife  with  her 
husband— Wife  proper  party  defendant  in 
action  to  foreclosure. — Anthony  v.  Nye,  30 
Cal.  401. 

128.  Promissory  note— Executed  to  wife 
before  marriage— She  may  sue  on. — In  a 
case  in  which  a  promissory  note  is  executed 
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before  marriage  of  wife  by  husband,  she 
may  maintain  a  suit  thereon. — Wilson  v. 
Wilson,  36  Cal.  447,  461.  95  Am.  Dec.  194 
(res  Integra). 

124.  Same  — By  wife  after  marriage  — 
Parties. — In  a  case  in  which  a  promissory 
note  is  executed  by  wife  after  marriage, 
is  transaction  respecting  property  within 
meaning  of  section  158,  Civil  Code,  and 
judgment  can  be  rendered  against  her  upon 
such  note  binding  upon  her  separate  prop- 
erty but  not  upon  community  property. — 
Marlow  v.  Barlew,  63  Cal.  466;  Alexander 
v.  Bouton,  55  Cal.  15;  Brickell  v.  Batchelder, 
62  Cal.  623,  639;  Goad  v.  Moulton,  67  Cal. 
536,  8  Pac.  63;  Bogart  v.  Woodruff,  96  Cal. 
609,  611,  31  Pac.  618. 

See  pars.  18,  19,  this  note;  also  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  f  158  and  note. 

125.  "In  this  state  married  woman  may 
enter  into  any  engagement  or  transaction 
respecting  property  which  she  might  if  un- 
married (§158,  Civ.  Code).  A  promissory 
note  is  engagement  respecting  property 
which  married  woman  may  make,  though 
it  can  be  enforced  only  as  against  her  sep- 
arate property." — Marlow  v.  Barlew,  53  Cal. 
456;  Alexander  v.  Bouton,  65  Cal.  16;  Goad 
v.  Moulton,  67  Cal.  536,  540,  8  Pac.  63. 

126.  Her  capacity  in  this  respect  extends 
to  making  of  promissory  note  for  considera- 
tion or  accommodation  of  another  person; 
and  such  note  may  be  enforced  by  holder 
for  value  against  her  separate  estate, 
though  taken  by  him  with  notice  of  cir- 
cumstances under  which  it  was  given. — 
Goad  v.  Moulton,  67  Cal.  536,  540,  8  Pac.  63. 

127.  Same— Mortgage  may  be  executed  by 
married  woman  to  secure  payment  of  her 
note. — Parry  v.  Kelley,  52  Cal.  334;  Marlow 
v.  Bariew,  63  Cal.  456,  461;  Alexander  v. 
Bouton,  55  Cal.  15. 

128.  Same— Same— Action  on— Parties  de- 
fendant-Effect of  failure  to  objeet. — "Hus- 
band is  necessary  party  defendant,  and 
failure  of  plaintiff  to  make  him  defendant 
would  defeat  his  right  of  recovery,  if  ob- 
jection be  properly  presented.  One  of 
grounds  of  demurrer  to  complaint  is,  that 
there  is  defect  of  parties  defendant;  and 
it  is  further  provided,  that  if  no  objection 
be  taken  to  defect  of  parties  defendant, 
either  by  demurrer  or  answer,  defendant 
must  be  deemed  to  have  waived  same  (post, 
$  434).  If  wife  suiters  judgment  to  be  ren- 
dered against  her  in  action  in  which  she  is 
sole  defendant,  without  making  any  ob- 
jection to  nonjoinder  of  her  husband, 
whether  such  judgment  is  rendered  after 
trial  on  merits  or  by  default,  she  is  bound 
by  Judgment  to  extend  of  her  separate  es- 
tate, and  can  not  thereafter,  in  action  upon 
such  Judgment,  make  objection  of  such  non- 
joinder, which  should  have  been  presented 
in  former  action." — Bogart  v.  Woodruff,  96 
Cal.   609,  611,   31    Pac.   618. 

120.     Same  —  Same  —  Deficiency  Judgment 

may  be  docketed  against  her  on  foreclosure 


of  mortgage  given  on  her  separate  realty 
to  secure  such  note. — Marlow  v.  Barlew,  53 
Cal.  456;  Alexander  v.  Bouton,  55  Cal.  15. 

180.  Replevin  for  separate  property  of 
married  woman— May  be  brought  without 
Joining  husband  by  a  married  woman. — Dun- 
can v.  Duncan,  6  Cal.  App.  404,  406,  92  Pac. 
810. 

131.  Either  husband  or  wife  may  sue  the 
other  to  recover  possession  of  his  or  her 
separate  property. — Union  Oil  Co.  v.  Stew- 
art, 168  Cal.  166,  110  Pao.  313. 


182.  Separate  estates  of  married  woi 
—Action  concerning  married  woman  may 
sue  without  her  husband. — Snyder  v.  Webb, 
8  Cal.  83;  Van  Maren  v.  Johnson,  15  Cal. 
308;  Marlow  v.  Barlew,  68  Cal.  456,  460. 

133.  Or  Jointly  with  her  husband. — Van 
Maren  v.  Johnson,  15  Cal.  808. 

184.  Same  —  Fraudulent     representation* 

whereby  married  woman  was  induced  to  sell 
lands  which  were  her  separate  property, 
and  with  proceeds  purchase  certain  worth- 
less stocks,  is  properly  brought  by  her 
alone. — Newbery  v.  Garland,  31  Barb.  (N.  T.) 
121. 

185.  Same— Homestead— Action  to  aulet 
title  to  wife's  separate  property  on  which 
homestead  has  been  declared,  husband  not 
necessary  party;  she  may  sue  alone. — Prey 
v.  Stanley,  110  Cal.  423,  425,  42  Pac.  908. 

186.  Same— Liability  for  costs. — Separate 
estate  of  married  woman  is  liable  for  costs. 
— Leonard  v.  Townsend,  26  Cal.  435,  448. 

187.  Separate  property  —  Ejectment 
against  husband. — Where  a  husband  and 
wife  are  living  separate  and  apart,  the  hus- 
band occupying  property  which  became  the 
private  property  of  the  wife  by  gift,  she 
may  maintain  ejectment  against  him  to  re- 
cover the  possession  of  the  property,  under 
the  provisions  of  above  section. — McDuff  v. 
McDuff,  —  Cal.  App.  — ,  187  Pac.  37,  apply- 
ing- doctrine  in  Peters  v.  Peters,  156  Cal.  82, 
82  L.  R.  A.   (N.  S.)   699,  108  Pac.  219. 

138.     Sole  trader— Married  woman  as. — As 

to  married  woman  as  sole  trader. — See,  post, 
S  1819  and  note. 


188.  Same  — Same  —  Action 
property  belonging  to  as  sole  trader,  to 
married  woman,  her  husband  need  not  be 
Joined. — Guttraan   v.  Scannell,  7  Cal.   455. 

See  par.  51,  this  note. 

140.  Tenant  under  lease  by  huaband  of 
homestead,  can  not  hold  adversely  to  wife. 
— See  par.  86,  this  note. 

141.  Tort— Injury  to  person  of  wife- 
Husband  and  wife  must  Join  in  action  for: 
and  it  is  immaterial  that  Injury  is  charged 
to  have  been  committed  In  violation  of  con- 
tract.— Sheldon  v.  Steamship  Uncle  Sam,  18 
Cal.  526. 

See  pars.  88-104,  this  note. 

142.  Same— Action  sounding  In  tort  to 
wife,  though  based  on  contract,  she  is  prop- 
erly   joined    as    plaintiff.      Thus    in    action 
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against  steamer  for  breach  of  contract  to 
carry  wife  to  New  York  via  Nicaragua, 
alleged  breach  consisting  in  carrying  her 
to  Panama,,  and  causing  her  detention  there 
and  consequent  illness  and  other  Injuries, 
the  wife  is  a  proper  and  necessary  party. — 
Warner  v.  Steamship  Uncle  Sam,  9  Cal.  697. 

143.  Same — Of  wife — In  action  for,  as 
assault  and  battery  by  wife,  husband  is 
necessary  party  defendant. — See  Henley  v. 
Wilson,  137  Cal.  278,  276,  58  L.  R.  A.  941. 
70  Pac.  21. 

144.  Same— Same— Committed  In  presence 
of  husband,  in  action  for  damages  for,  hus- 
band and  wife  are  necessary  parties  de- 
fendant— Marsh  v.  Potter,  30  Barb.  (N.  Y.) 
506. 


145.  Torts  by  one  spouse  afrafnst  the 
other— Are  not  contemplated  by  section. — It 

applies  only  to  actions  by  one  against  the 
other  for  the  protection  of  property  and 
the  enforcement  of  contracts  relating  there- 
to.— Peters  v.  Peters,  156  Cal.  32,  36,  23 
L.  R.  A.  (N.  S.)  699,  103  Pac.  219. 

140.  Undertaking — On  appeal  — To  hus- 
band and  wife*  where  suit  is  brought  in 
their  names  Jointly  and  judgment  rendered, 
on  suit  subsequently  being  brought  in 
names  of  husband  and  wife  on  undertaking, 
defendant  sureties  are  concluded  by  acts 
of  appellant,  and  wife  is  properly  joined. — 
Tissot  v.  Darling,  9  Cal.  278. 


§371.    WIPE  MAY  DEFEND,  WHEN.     If  a  husband  and  wife  be  sued 

together,  the  wife  may  defend  for  her  own  right,  and  if  the  husband  neglect  to 

defend,  she  may  defend  for  his  right  also. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  8  of  Practice 
Act,  adding  last  clause. 


WIFE  MAY  DEFEND,  WHEN. 
1  -  4.  Generally. 
5,  6.  Intervening  of  wife. 
7,  8.  Feme   sole — Action   against — Subsequent 
marriage — Making  husband  party. 
9.  Same — Method  of  entering  judgment. 

1.  Generally. — A  wife  can  appear  in  and 
defend  an  action,  separately  from  her  hus- 
band.— Alderson  v.   Bell,   9   Cal.   315,   321. 

2.  To  enable  her  to  do  so,  she  must  pos- 
sess, as  defendant,  all  rights  of  feme  sole, 
and  be  able  to  make  as  binding  admis- 
sions in  writing:,  In  action,  as  other  par- 
ties.— Alderson   v.   Bell,  9   Cal.   315,   321. 

3.  Where  defense  of  wife  is  special  one, 
she  can  defend  for  her  own  right  as  well 
where  sued  Jointly  with  her  husband  as  If 
trial  were  separate. — Deuprez  v.  Deuprez,  5 
Cal.  387. 

4.  Where  the  wife  is  made  a  party  with 
her  husband  and  pleads  a  special  defense, 
it  is  no  objection  to  the  plaintiff's  right  to 
recover  that  the  wife  is  denied  a  separate 
trial. — Deuprez  v.  Deuprez,  5  Cal.  387. 

5.  Intervening  by  wife. — Wife  may  inter- 
vene In  action  to  foreclose  mortgage  on 
property  claimed  as  homestead,  being  proper 
party  defendant  to  such  proceedings;  or  by 
permission  of  court,  may  file  separate  an- 
swer, plaintiff  having  liberty  to  amend  his 
complaint  if  any  matters  are  set-up  in  such 
answer  which  he  may  wish  to  anticipate  by 
further  allegations. — Moss  v.  Warner,  10 
Cal.  296;  Sargent  v.  Wilson,  5  Cal.  504. 

See,  ante,   5370  and  note. 

6.  Wife  is  necessary  party  to  full  ad- 
justment of  controversy  In  such  action  and 


should  be  allowed  to  intervene. — Sargent  v. 
Wilson,    5   Cal.   504,    507. 

.  7.  Feme  sole  —  Action  against  —  Subse- 
quent manrlaare— Making  husband  defend- 
ant.— Action  against  feme  sole  who  subse- 
quently marries,  husband  should  be  made 
codefendant  by  supplemental  petition  set- 
ting up  fact  of  marriage. — Van  Maren  v. 
Johnson,  15  Cal.  308. 

8.  But  where  this  is  done  simply  upon 
the  suggestion  of  marriage,  in  open  court 
with  consent  of  all  parties,  by  order  of 
court,  and  complaint  is  then  and  there 
amended  by  simply  inserting  names  of  hus- 
band and  wife  in  place  of  female  defendant 
alone,  and  they  then  file  answer,  it  can  not 
be  for  first  time  objected  in  supreme  court 
that  supplemental  complaint  should  have 
been  filed.  Fact  that,  after  amendment  of 
complaint,  suit  was  against  defendants 
Jointly,  while  evidence  failed  to  show  any 
cause  of  action  against  husband,  is  no  ob- 
jection. Where  action  is  for  services  ren- 
dered defendant  wife,  previous  to  her 
marriage,  liability  of  common  property  of 
defendants,  and  necessity  of  making  hus- 
band party,  arise  from  subsequent  mar- 
riage; and  as  orders  and  proceedings  of 
court,  however  informal  and  irregular,  show 
true  facts  of  case,  Judgment  will  be  bar 
to  any  future  action  against  defendants  for 
same  cause. — Van  Maren  v.  Johnson,  15  Cal. 
308. 

9.  Same— Method  of  entering:  judgment. 
— Judgment  may  be  entered  against  both 
defendants,  with  direction  that  it  be  en- 
forced only  against  separate  property  of 
wife,  and  common  property  of  both. — Van 
Maren  v.  Johnson,  15  Cal.  308. 
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§  372.  INFANT,  ETC.,  TO  APPEAR  BY  GUARDIAN.  When  an  infant,  or 
an  insane  or  incompetent  person  is  a  party,  he  must  appear  either  by  his  gen- 
eral  guardian  or  by  a  guardian  ad  litem  appointed  by  the  court  in.  which  the 
action  is  pending,  in  each  case.  A  guardian  ad  litem  may  be  appointed  in  any 
case,  when  it  is  deemed  by  the  court  in  which  the  action  or  proceeding  is  pros- 
ecuted, or  by  a  judge  thereof,  expedient  to  represent  the  infant,  insane,  or 
incompetent  person  in  the  action  or  proceeding,  notwithstanding  he  may  have 
a  general  guardian  and  may  have  appeared  by  him. 

[Hay  compromise.]  The  general  guardian  or  guardian  ad  litem  so  appear- 
ing for  any  infant,  or  insane  or  incompetent  person  in  any  suit  shall  have  power 
to  compromise  the  same  and  to  agree  to  the  judgment  to  be  entered  therein  for 
or  against  his  ward,  subject  to  the  approval  of  the  court  in  which  such  suit  is 

pending. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24. 
1874,  Code  Amdts.  1873-4,  p.  294;  April  15,  1880,  Code  Amdts.  1S80 
(C.  C.  P.  pt.),  p.  63;  May  30,  1913,  Stats,  and  Amdts.  1913,  p.  350.  In 
effect  August  13,  1913. 


GUARDIAN  AD  LITEM  —  INFANTS,  IN- 

SANE  AND  OTHER  INCOMPETENT 

PERSONS. 

I.  In  General,  1-5. 

II.  Guardian  ad  Litem,  6-32. 

III.  Incompetent  Persons,  33-43. 

IV.  Infants,  44-70. 

Y.  Insane  Persons,  71,  72. 

I.  In  General. 

1-  3.  Ab  to  construction  of  section — Not  ap- 
plicable to  probate  proceedings. 

4.  As  to  origin  of  section. 

5.  Prochein  ami  discarded. 

II.  Guardian  ad  Litem. 

4 

6.  Appointment  —  By    whom    and    how 

made. 

7.  Same — Appointment  to  apply  for  fam- 

ily allowance. 

8.  Same — How  appointment  made. 

9.  Same — New  guardian  ad  litem. 

10, 11.  Attorney 's  fee — Contract  for  and  pri- 
mary liability. 

12- 14.  Complaint  by — Pleading  appointment. 

15.  In    action    by    guardian    ad    litem  — 

Proof  of  filing  bond  unnecessary. 

16.  Jurisdiction  of  court  to  appoint. 

17.  Same  —  Service  on  infant  defendant 

necessary. 

18.  Letters  of  guardianship — None  issued. 

19.  Methods  of  appointment. 

20-23.  Office    of— Represents    infant— Not    a 
party  to  suit. 

24.  Order  appointing. 

25,  26.  Order  setting  aside  appointment. 

27-  29.  Powers  of — Employment  of  attorney- 
Compensation. 


30.  Same — Notice  of  setting  cause  for  trial 

— Waiver. 

31.  Removal — Under  control  of  court. 

32.  Submitting  controversy  without  action. 

HI.  Incompetent  Persons. 

33.  Action  on  note  by — Against  whom  to 

be  brought. 

34-  36.  Guardian  ad  litem — Appointment  of. 

37.  Same — As  to  method  of  appointment. 

38-  40.  Same  —  Appeal    from   appointment  — 
Effect  of. 

41-43.  Summons    in   action   against  —  How 
served. 

IT.  Infants. 

44,45.  Appearance — How  made  —  Reason  for 
rule. 

46-48.  Same — Infant   applying    propria    per- 
sona— Effect  of. 

49-  51.  Same — Same — There  is  a  distinction  to 
be  observed. 

52.  General   guardian  —  Infants  may  ap- 
pear by. 

53,54.  Same — Authority  and  duty  to  defend. 

55.  Same  —  Guardian  ad  litem  appointed, 
when. 

56-  58.  Guardian  ad  litem — Jurisdiction  to  ap- 
point. 

59.  Same— Appearance  by  general  guard- 

ian. 

60.  Same — -In  partition — Bring  in  as  suc- 

cessor. 

61.  Same — Method  of  appointment. 

62, 63.  Same — Time  of  appointment. 

64-69.  Judgments  and  decrees  against — Day 
in  court. 

70.  Submission  of  controversy  without  mo* 
tion — Power. 
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V.  Insane  Persons. 

71.  Guardian   ad   litem  —  Application   for 

appointment  of. 

72.  Same — Notice   of   application   not   re- 

quired. 

A»  to  guardian  and  ward,  generally,  see, 
post,  f  9  1747  et  seq.  and  notes;  also  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  99  236  et  seq.  and 
notes;  I  Church's  Probate  Law  and  Practice, 
2d  ed.,  pp.  135-223. 

A»  to  minora  aad  persona  of  unsound 
mind,  their  liabilities  and  rights,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  99  33  et  seq.  and 
notes. 

I.     IN  GENERAL. 

1.  As  to  construction  of  section— Not  ap- 
plicable to  probate  proceedings* — The  code 
sections  providing:  for  the  appointment  of 
guardians  ad  litem  are  not  applicable  to 
probate  proceedings. — Estate  of  Lamb,  6 
Cof.  Prob.  Dec  432. 

2.  Provisions  of  this  section  and  whole 
chapter  on  parties  to  civil  actions  do  not 
apply  to  probate  proceedings,  because  lat- 
ter are  not  "civil  actions''  within  meaning 
of  those  provisions;  special  proceedings  as 
to  attorneys  for  minors  govern. — Carpenter 
v.  Superior  Court,  75  Cal.  596,  599,  19  Pac. 
174. 

3.  This  section  does  not  apply  to  case 
where  very  question  involved  is  validity  of 
order  of  guardianship  Itself,  and  where  ap- 
peal is  taken  directly  from  that  order.  Sec- 
tion applies  only  to  case  where  order  of 
guardianship  has  been  finally  established.— 
In  matter  of  Moss,  120  Cal.  €95,  697,  63  Pac. 
357. 

4.  As  to  origin  of  section. — This  section 
is  counterpart  of  section  115  of  the  New 
York  code. — Crawford  v.  Neal,  66  Cal.  321. 

5.  Procheln  ami  discarded  %  where  infant 
is  party  to  action  he  must  appear  by  his 
general  guardian  or  guardian  ad  litem. — 
Crawford  v.  Neal,  56  Cal.  321. 

See  pars.  44  et  seq.,  this  note. 

n.     GUARDIAN  AD   LITEM. 

As  to  guardians  ad  litem  and  their  ap- 
pointment, see,  post,  9  373  and  note;  III 
Church's  New  Probate  Law  and  Practice, 
2d  ed.,  pp.  2663-2659. 

6.  Appointment —  By  whom  and  how 
made. — Appointed  by  court  in  which  action 
is  pending  in  each  case. — Estate  of  Hath- 
away, 111  Cal.  270,  43  Pac.  754. 

As  to,  of  Incompetent  persons. — See  pars. 
33,  43,  this  note. 

As  to*  of  Infants. — See  pars.  44-70,  this 
note. 

As  to,  of  Insane  persons. — See  pars.  71,  72, 
this  note. 

7.  Same  Appointment  to  apply  for  fam- 
ily allowance. — A  guardian  ad  litem  may  be 
appointed  for  purpose  of  applying  for  a 
family  allowance  in  a  probate  proceeding. — 


Estate   of  Snowball,   156   Cal.   236,   287,   104 
Pac.  446. 


8.  Same— How    appointment    made. — The 

appointment  of  a  guardian  ad  litem  may  be 
made  on  application  ore  tenus,  in  open 
court,  but  better  practice  Is  to  file  petition 
alleging  facts  requisite  to  show  jurisdic- 
tion of  court. — Emeric  v.  Alvarado,  64  Cal. 
529,  597,  2  Pac.  418. 

As  to  mode  of  appointment  of  guardian 
ad  litem,  see,  post,  9  373  and  note. 

9.  Same— New  guardian  ad  litem   is   not 

required  to  be  appointed  every  time  new 
pleading  is  filed. — Carpenter  v.  Superior 
Court,  75  Cal.  596,  600„19  Pac.  174. 

10.  Attorney's  fee  Contract  for  and  pri- 
mary liability. — Guardian  no  power  to  con- 
tract as  to  fee  of  attorney  employed  by  him; 
court  fixes  attorney's  compensation. — See 
par.  29,  this  note. 

11.  Guardian  primarily  liable  for,  and 
not  ward. — Hunt  v.  Maldonado,  89  Cal.  636, 
27  Pac.  66. 

12.  Complaint  by— Pleading  appointment. 

— Complaint  by  guardian  ad  litem  must  al- 
lege due  appointment  in  order  that  it  may 
be  traversed  by  defendant. — Crawford  v. 
Neal,  56  Cal.  321;  Estate  of  Can  1 11,  74  Cal. 
52,  56,  15  Pac.  364.  See  Grantman  v.  Thrall, 
44  Barb.  (N.  Y.)  173;  Stanley  v.  Chappell,  8 
Cow.  (N.  Y.)  235;  Hulbert  v.  Young,  13  How. 
Pr.  (N.  Y.)  413,  414. 

13.  Where  complaint  averred  appoint- 
ment of  guardian  ad  litem,  and  this  aver- 
ment was  traversed  by  answer,  and  on  trial 
proof  of  such  appointment  was  held  insuffi- 
cient, and  appointment  void,  but  permitted 
plaintiff,  over  objection  of  defendant,  to 
file  new  petition,  and  then  and  there  made 
its  order  appointing  guardian  ad  litem,  and 
ordered  trial  to  proceed.  On  appeal  this 
was  held  no  ground  for  reversal. — Foley  v. 
California  H.  Co.,  115  Cal.  184,  195-196,  47 
Pac.  42. 

14.  In  case  where  body  of  complaint 
showed  general  guardianship  of  plaintiff, 
but  he  was  by  mistake  designated  as  guard- 
ian ad  litem  in  title  to  action,  error  was 
held  to  be  of  no  importance,  as  general 
guardian  is  entitled  to  institute  and  prose- 
cute actions  on  behalf  of  his  ward. — Spear 
v.  Ward,  20  Cal.  669,  676;  Fox  v.  Minor,  82 
Cal.  Ill,  119,  91  Am.  Dec.  566. 

15.  In  action  by  guardian  ad  litem— 
Proof  of  filing  bond  unnecessary* — In  an  ac- 
tion prosecuted  by  a  guardian  ad  litem  it 
Is  unnecessary  under  this  and  the  following 
section  to  prove  that  the  guardian  had  filed 
a  bond,  taken  the  oath  and  received  letters 
under  the  seal  of  the  court.  It  is  sufficient 
to  show  that  she  or  he  had  filed  a  petition 
for  appointment  and  that  the  court  had 
made  an  order  appointing  her  or  him. — 
Foley  v.  Northern  California  Power  Co.,  165 
Cal.  103,  130  Pac.  1183. 

16.  Jurisdiction    of    court    to    appoint. — 

Court  has  none   where   infant  is  not  made 
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party    to    action. — See    Boyd    v.    Dodson,    66 
Cal.  360,  5  Pac.  617. 

17.  Same— Service    on    Infant    defendant 

necessary   to  give  court  jurisdiction   to  ap- 
point.— See  pars.  56-59,  this  note. 

18.  Letters  of  guardianship  are  not  is- 
sued to  guardian  ad  litem;  his  authority  is 
evidenced  by  entry  in  minutes  of  court  ap- 
pointing him. — Estate  of  Hathaway,  111  Cal. 
270,   43   Pac.  754. 

10.  Method  of  appointment  of  guardians 
ad  litem, — as  to,  see,  post,  §  373  and  note. 

20.  Office  of — Represents  Infant— Not  a 
party  to  salt. — A  guardian  ad  litem  is  an 
officer  whose  duties  are  to  represent  infant 
in  action  or  proceedings. — Cole  v.  Superior 
Court,  63  Cal.  86,  89;  Emeric  v.  Alvarado, 
64  Cal.   529,  593,  2   Pac.   418. 

21.  Thing  which  guardian  ad  litem  is 
appointed  to  do  is  to  "represent"  minor,  and 
so  far  as  he  is  concerned  control  and  con- 
duct proceedings. — Carpenter  v.  Superior 
Court,  76  Cal.  596,  699,  19  Pac,  174. 

22.  He  is  appointed  to  appear  for  infant, 
and  to  manage  and  take  care  of  suit  for 
such  infant  when  he  is  plaintiff,  and  to  ap- 
pear, manage,  and  take  care  of  defense  for 
infant  when  he  is  defendant. — Emeric  v. 
Alvarado,  64  Cal.  529,  593,  2  Pac.  418. 

23.  Guardian  ad  litem  is  not  party  to  the 
suit;  infant  only  is  party. — See  Fox  v. 
Minor,  32  Cal.  Ill,  116,  91  Am.  Dec.  566; 
Karr  v.  Parks,  44  Cal.  46,  48;  Emeric  v.  Al- 
varado, 64  Cal.  529,  593,  2  Pac.  418. 

24.  Order  appointing;  guardian  ad  litem 
is  not  required  to  be  inserted  in  Judgment- 
roll. — Emeric  v.  Alvarado,  64  Cal.  529,  593, 
2  Pac.  418. 

28.  Order  setting  aside  appointment  of 
guardian  ad  litem  is  not  appealable  order. 
— Estate  of  Hathaway,  111  Cal.  270,  43  Pac. 
754. 

26.  "If  appeal  could  be  taken  from  order 
removing  him,  it  could  with  equal  reason 
be  taken  from  order  appointing  him,  and 
very  purpose  of  appointment  would  be 
frustrated." — Estate  of  Hathaway,  111  Cal. 
270,  43  Pac.  754. 

27.  Powers  of— Employment  of  attorney 
—Compensation. — Guardian  ad  litem  may 
employ  counsel  to  prosecute  or  defend. — 
Estate  of  Hathaway,  supra;  Emeric  v.  Al- 
varado, 64  Cal.  529,  693,  2  Pac.  418. 

28.  Attorney  thus  employed  is  attorney 
of  guardian  ad  litem  and  not  of  Infant. — 
Emeric  v.  Alvarado,  64  Cal.  529,  593,  2  Pac. 
418. 

29.  Guardian  ad  litem  has  no  power  to 
contract  as  to  fee  attorney  appointed  by 
him  shall  receive  so  as  to  bind  estate  of 
party  he  represents;  compensation  to  be  re- 
ceived will  be  fixed  by  court  making  ap- 
pointment.— Cole  v.  Superior  Court,  63  Cal. 
86,   89,  90. 

30.  Same— Notice  of  setting:  of  cauxe  for 
trial — Waiver  by  guardian  ad  litem  of  five 
days'  notice  of  trial  required  by  section  591. 


post,  as  amended  1889,  is  within  his  powers. 
—Granger  v.  Sheriff,  133  Cal.  416,  419,  65 
Pac.  873. 

31.  Removal— Under   control   of    court. — 

Removal,  as  well  as  appointment,  is  under 
control  of  court  in  which  action  is  pending. 
— Estate  of  Hathaway,  111  Cal.  270,  43  Pac. 
754. 

32.  Submission  of  controversy  without 
action. — Appointment  of  guardian  ad  litem, 
for,  Is  unauthorized. — See  par.  70,  this  note. 

III.      INCOMPETENT    PERSONS. 

As  to  insane  and  Incompetent  pernons« 
generally,  see,  post,  §5  1763-1764a  and  notes; 
Kerr's  Cyc.  Civv  Code,  2d  ed„  9S  36,  38-42 
and  notes;  I  Church's  New  Probate  Law  and 
Practice,  2d  ed.,  pp.  338-437. 

33.  Action  on  note  by—  Against  whom  to 
be  brought. — Action  on  note  by  incompetent 
person  must  be  brought  against  incompe- 
tent and  not  against  his  guardian;  there  is 
no  obligation  on  part  of  latter  to  pay  note; 
obligation,  if  any,  is  on  maker. — Justice  v. 
Ott,  87  Cal.  530,  25  Pac.  691;  Pox  v.  Minor, 
32  Cal.  Ill,  118,  91  Am.  Dec.  566.  See  Me. 
Raymond  v.  Sawyer,  37  Me.  406;  Robinson 
v.  Hersey,  60  Me.  225.  Mass.  Brown  v.  Chase, 
4  Mass.  436.  N.  J.  Coombs  v.  Janvier,  31 
N.  J.  L.  (2  Vr.)  240;  Van  Horn  v.  Hann,  39 
N.  J.  L.  (10  Vr.)  207.  Pa.  Steel  v.  Young,  4 
Watts  459. 

34.  Gunrdlan    ad   litem— Appointment    of. 

— as  to  when  will  be  made,  see  pars.  6-9,  61. 
this  note. 

35.  Guardian  ad  litem  of  an  Incompetent 
person  Is  authorized,  subject  to  the  ap- 
proval of  the  court,  to  compromise  and 
agree  to  the  judgment  to  be  entered  in  the 
suit  pending  for  or  against  the  ward,  and 
notification  to  the  ward  personally  of  the 
proposed  compromise  is  not  legally  neces- 
sary.— Eggers  v.  Krueger,  236  Fed.  852. 

36.  Receipt  by  a  guardian  ad  litem  ef- 
fecting a  compromise  for  his  ward  of  com- 
pensation for  his  services  is  not  evidence 
of  any  impropriety  or  breach  of  good  faith 
where  the  court  found  the  same  was  reason- 
able, and  ordered  it  to  be  paid. — Eggers  v. 
Krueger,  236  Fed.  852. 

37.  Same— As  to  method  of  appointment— 
Generally,  see,  post,  S  373  and  note. 

38.  Same— >  Appeal  from  appointment-— 
Effect  of. — Appeal  from  order  appointing 
guardian  for  Incompetent  person  may  be 
taken,  and  incompetent  is  "person  ag- 
grieved" by  such  order. — Matter  of  Moss, 
120  Cal.  695.  697,  53  Pac.  357. 

39.  Such  appeal  may  be  taken  by  alleged 
incompetent  person  by  his  attorneys,  wfio 
appeared  for  him  in  proceedings  in  which 
the  order  was  made. — Matter  of  Moss,  120 
Cal.  695,  697,  53  Pac.  367. 

40.  Appellant's  right  to  control  of  his 
property  is  not  concluded  during  appeal 
from  order  appointing  guardian. — Matter  o* 
M  >ss,   120  Cal.  695,  697,  53  Pac.  357. 
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41.  Summons     In     action     against— How 

•served.— Summons  should  be  served  on  both 
the  incompetent  and  his  guardian. — See, 
post,  §  411,  subd.  4  and  note. 

42.  After  such  service  it  is  duty  of 
guardian  to  appear  and  defend. — Gronfier 
v.  Puymirol,  19  Cal.  629,  632. 

43.  Court  may  appoint  guardian  ad  litem 
where  deemed  expedient,  to  represent  in- 
competent.— Justice  v.  Ott,  87  Cal.  530,  532, 
25  Pac.  691. 

IV.     INFANTS. 

44.  Appen ranee— How  made— Reason  for 
rule. — Infant  party  to  action  must  appear 
and  prosecute  or  defend  by  his  general 
guardian  or  guardian  ad  litem. — Crawford 
v.  Neal,  56  Cal.  321;  Estate  of  Cahill,  74  Cal. 
52.  55,  15  Pac.  364.  See  Childs  v.  Lanter- 
man.  103  Cal.  387,  390,  42  Am.  St.  Rep.  121, 
37  Pac.  382. 

See  pars.  1-3,  52,  56-63,  this  note. 

45.  Reason  for  this  is  supposed  want  of 
discretion  in  infant,  and  his  inability  to 
bind  himself,  and  make  himself  liable  for 
costs  of  suit;  and  he  is  incapable  at  law  of 
appointing  attorney  to  represent  him. — Es- 
tate of  Cahill,  74  Cal.  52,  56,  15  Pac.  364. 

40.  Same — Infant  applying  In  propria 
persona  to  court  for  relief,  and  submitting 
himself  to  its  Jurisdiction  without  appoint- 
ment of  guardian  to  represent  him;  pro- 
ceedings are  not  absolutely  void;  for  acts  of 
minors  are  In  general  voidable  merely,  and 
are  absolutely  void  only  in  certain  cases. 
For  this  reason,  court  having  Jurisdiction 
of  person  and  subject-matter,  its  acts,  how- 
ever erroneous,  are  not  void. — E^'ate  of 
Cahill,  74  Cal.  52,  56,  15  Pac.  364. 

47.  Where  infant  Is  plaintiff  want  of 
prochein  ami  or  guardian  ad  litem  does  not 
go  to  Jurisdiction  of  court,  but  is  merely 
irregularity. — Estate  of  Cahill,  74  Cal.  52, 
57.  15  Pac.  364;  Foley  v.  California  H.  Co., 
115  Cal.  184,  196,  47  Pac.  42.  See  Ga.  Bart- 
lett  v.  Batts,  14  Ga.  539,  541.  Mass.  Blood 
v.  Harrington,  25  Mass.  (8  Pick.)  552,  554. 
X.  H.  Young  v.  Young,  3  N.  H.  345.  N.  Y. 
Smart  v.  Harring,  14  Hun  276;  Sims  v.  New 
York  College,  35  Hun  344;  Schemerhorn  v. 
Jenkins,  7  John.  373;  Fellows  v.  Niver,  18 
Wend.  563.  8.  C.  Kid  v.  Mitchell,  1  Nott  & 
McC.  334,  9  Am.  Dec.  702,  703.  Wis.  Hafern 
v.  Davis,  10  Wis.  601.  502;  Sabine  v.  Fisher. 
37  Wis.  376;  Hepp  v.  Huefner,  61  Wis.  148, 
150.  20  N.  W.  923. 

48.  Compares  Brooke  v.  Clark,  57  Tex. 
105,  112. 

49.  Same— Same— There  ts  distinction  to 
be  observed  and  with  good  reason,  between 
action  taken  by  infant,  and  action  taken  in 
hostility  to  him.— Estate  of  Cahill,  74  Cal. 
52,  57,  15  Pac.  164.  See  Trumpler  v.  Barton, 
18  Ohio  418,  425. 

50.  Our  supreme  court  has  held,  how- 
ever, that  notwithstanding  provisions  of 
this  section,  Judgment  rendered  against  in- 
fant, in  cause  in  which  no  guardian  was  ap- 
pointed for  him,  is  not  for  that  reason  void. 


— Childs  v.  Lanterman,  103  Cal.  387,  390,  42 
Am.  St.  Rep.  121,  37  Pac.  382,  citing  Emeric 
v.  Alvarado,  64  Cal.  529,  600,  2  Pac.  418;  and 
Kemp  v.  Cook,  18  Md.  130,  79  Am.  Dec.  681. 

51.  Court  say  that  Judgment  against  in- 
fant who  appeared  by  attorney  will  be  up- 
held as  fully  as  though  he  had  appeared  in 
person. — Childs  v.  Lanterman,  103  Cal.  387.. 
390,  42  Am.  St.  Rep.  121,  37  Pac.  382.  See 
Mo.  Townsend  v.  Cox,  45  Mo.  401.  Pa.  Mar- 
shall v.  Fisher,  11  Pa.  St.  111.  Vt.  Barber 
v.  Graves,  18  Vt.  290. 

52.  General  guardian— Infants  may  ap- 
pear by  their  general  guardian. — Gronfier 
v.  Puymirol,  19  Cal.  629;  Smith  v.  McDon-* 
aid,  42  Cal.  484;  Emeric  v.  Alvarado,  64  CaK 
529,  597,  2  Pac.  418;  Western  L.  Co.  v.  Phil- 
lips, 94  Cal.  54,  29  Pac.  328. 

58.     Same— Authority  and  doty  to  defend. 

— General  guardian  is  authorized, — indeed 
it  is  his  duty, — to  appear  for  his  ward  in  all 
cases  where  court  does  not  appoint  guard- 
ian ad  litem. — Gronfier  v.  Puymirol,  19  Cal. 
629;  Smith  v.  McDonald,  42  Cal.  484;  West- 
ern L.  Co.  v.  Phillips,  94  Cal.  64,  56,  29  Pac. 
328. 

54.  Appearance  of  general  guardian  is 
sufficient  to  give  court  Jurisdiction  of  per- 
son of  infant  defendant. — Richardson  v. 
Loupe.  80  Cal.  490,  499,  22  Pac.  227;  Western 
I*  Co.  v.  Phillips,  94  Cal.  54,  56,  29  Pac. 
328. 

55.  Same— Guardian  ad  litem  appointed, 
when. — Where  interest  of  infant  requires  it, 
court  in  which  cause  of  action  is  pending 
will  appoint  guardian  ad  litem,  even  though 
infant  has  general  guardian. — Gronfier  v. 
Puymirol,  19  Cal.  629. 

50.  Guardian  ad  litem  —  Jurisdiction  to 
appoint. — Court  has  no  Jurisdiction  to  ap- 
point guardian  ad  litem  until  infant  has 
been  properly  brought  In  to  court  by  serv- 
ice of  summons. — Gray  v.  Palmer,  9  Cal. 
616,  638;  Johnston  v.  San  Francisco  Sav. 
Union,  63  Cal.  554,  562;  McCloskey  ▼. 
Sweeney,  66  Cal.  53,  4  Pac.  943. 

57.  Where  after  trial  infant  heirs  of 
mother  petition  to  intervene  in  proceeding 
to  foreclose  mortgage  executed  by  father 
on  community  property,  and  have  guardian 
ad  litem  appointed,  and  thereafter  file 
"amended  answer"  by  guardian  appointed 
upon  such  petition,  proceedings  are  unau- 
thorized and  court  acquires  no  Jurisdiction 
of  such  infants. — Johnston  v.  San  Francisco 
Sav.  Union,  63  Cal.  554,  563. 

58.  Service  upon  general  guardian  of  in- 
fants under  fourteen  years  of  age  is  suffi- 
cient service  upon  such  infants. — Richard- 
son v.  Loupe,  80  Cal.  490,  22  Pac.  227. 

As  to  when  will  be  appointed,  see  par.  55, 
this  note. 

50.  Same— Appearance  by  general  guard- 
ian.— And  where  general  guardian  being 
served,  appears  and  defends,  as  he  may 
(see  pars.  47-49,  this  note),  such  appearance 
gives  court  Jurisdiction  over  person  of  in- 
fant defendant  with  service  of  summons 
upon    him. — Gronfier    v.    Puymirol,    19    Cal. 
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629;  Smith  v.  McDonald,  42  Cal.  484,  487 
(Crickett,  J.,  dissenting);  Hill  v.  Den,  54 
Cal.  6;  Richardson  v.  Loupe,  80  Cal.  490,  22 
Pac.  227;  Western  L.  Co.  v.  Phillips,  94  Cal. 
54,  56,  29  Pac.  328. 


60.  Some— In    partition-— Bringing    In  .as 

•ucceMor. — In  case  of  partition,  where  in- 
fants become  necessary  parties  during 
pendency  of  proceedings,  as  successor  of  de- 
ceased defendant,  It  is  not  necessary  that 
they  be  served  with  summons,  they  may  be 
brought  in  on  motion,  by  order  of  court — 
Emeric  v.  Alvarado,  64  Cal.  529,  595-597,  2 
Pac.  418.  See  Stuart  v.  Allen,  16  Cal.  473, 
504,  76  Am.  Dec.  551. 

61.  Same-— Method     of     appointment, — as 

to  generally,  see,  post,  §  373  and  note. 

62.  Same — Time  of  appointment  not  pro- 
vided in  statute;  and  appointment  made*  on 
day  of  order  of  sale  was  entered,  held  not 
to  vitiate  proceedings. — Stuart  v.  Allen,  16 
Cal.  473,  604,  76  Am.  Dec.  661. 

63.  This  rule  applies  to  circumstance  of 
that  case  only;  if  extended  such  doctrine 
as  this  contravenes  theory  of  office  and 
duties  of  guardian  ad  litem,  which  is  to 
represent  Infant  and  manage  defense  for 
him;  and  how  is  it  possible  for  him  to  rep- 
resent infant  and  manage  defense  if  not 
called  in  until  after  case  has  been  tried. — 
See  pars.  20-22,  57,  this  note. 

64.  Jndgmen to  and  decrees  anrafaat— Day 
In  court. — If  infant  is  entitled  under  law  to 
have  day  given  in  judgment,  and  judgment 
is  absolute,  giving  no  day,  it  is  erroneous, 
and  will  be  reversed  or  modified  on  appeal; 
or  if  properly  attacked  by  direct  proceed- 
ings, will  be  vacated  for  error  and  irregu- 
larity. It  is  only  voidable — not  void.  It  is 
valid  until  reversed  or  set  aside. — Joyce  v. 
McAvoy,  31  Cal.  273,  283,  89  Am.  Dec.  172. 
See  Regla  v.  Martin,  19  Cal.  463,  475,  and 
Forbes  v.  Hyde,  31  Cal.  342;  Ralston  v.  La- 
hee,  8  Iowa  17,  23,  74  Am.  Dec.  291;  Porter 
v.  Robinson,  3  A.  K.  Marsh.  (Ky.)  253,  254, 
13  Am.  Dec.  158. 

See,  post,  §  1722  and  note. 

65.  Under  our  system  of  practice  It  is  at 
least  questionable  whether  infant  is  in  any 
case  or  under  any  circumstances  entitled  to 
have  day  given  in  judgment  to  show  cause 
against  it. — Joyce  v.  McAvoy,  31  Cal.  273, 
283.  89  Am.  Dec.  172. 

66.  Infant  defendant  Is  as  much  bound 
by  decree  in  equity  as  person  of  full  age; 


therefore,  if  there  be  absolute  decree  made 
against  defendant  who  is  under  age,  he  will 
not  be  permitted  to  dispute  it,  unless  upon 
same  grounds  as  adult  might  have  disputed 
it,  such  as  fraud,  collusion,  or  error. — 
Joyce  v.  McAvoy,  81  Cal.  273,  283,  89  Am. 
Dec  172;  Ralston  v.  Lahee,  8  Iowa  17,  23,  74 
Am.  Dec.  291. 

67.  Judgment  for  plaintiff  without  ap- 
pointment of  guardian  ad  litem  is  not  void. 
— Foley  v.  California  H.  Co.,  115  Cal.  184, 
196,  47  Pac.  42,  citing  Childs  v.  Lanterman, 
103  Cal.  387,  42  Am.  St.  Rep.  121,  37  Pac. 
882. 

68.  In  suit  for  partition  against  Infants 
who  appeared  by  guardians  ad  litem,  and 
answered  denying  that  plaintiff  was  owner, 
and  that  one  W  was  of  portion,  and  court 
rendered  decree  forever  barring  all  defend- 
ants of  any  claim  to  premises;  decree  was 
held  to  be  coram  non  judice  and  void;  that 
guardians  ad  litem  had  no  power  to  ad- 
mit away  by  their  answer  rights  of  in- 
fants, and  court  had  no  power  to  give  effect 
to  such  admission,  as  it  is  matter  not 
within  scope  of  their  appointment,  or  pur- 
view of  the  complaint. — Waterman  v.  Law- 
rence, 19  Cal.  210. 

69.  Ouardians  ad  litem  appointed  to  rep- 
resent infant  in  case  of  partition,  have 
power  to  defend  for  infant  solely  against 
claim  set  up  for  partition  of  common  es- 
tate; and  their  acts  beyond  this  special  lim- 
ited power  are  void. — Waterman  v.  Law- 
rence, 19  Cal.  210. 

70.  Submission  of  controversy  without 
action— Power. — It  is  thought  there  is  no 
authority  for  appointment  of  guardian  ad 
litem  for  infant  for  purpose  of  submission 
of  controversy  without  action,  and  that  in- 
fant has  no  power  to  consent  to  such  sub- 
mission.— Fisher  v.  Stilson,  9  Abb.  Pr. 
(N.  Y.)  88. 

V.     INSANE  PERSONS. 

71.  Guardian  ad  litem  for— Application 
for  appointment  of  guardian  ad  litem  for 
insane  person  may  be  made  ex  parte. — 
Crawford  v.  Neal,  56  Cal.  321;  Granger  v. 
Sheriff,  133  Cal.  416,  418,  65  Pac  873. 

See,  post,  fi  373  and  note. 

72.  Same— Notice  of  application  not  re- 
quired  for  appointment  of  guardian  ad 
litem  for  insane  defendant. — Granger  v. 
Sherriff,  133  Cal.  416,  418,  65  Pac.  873.  See 
Emeric  v.  Alvarado,  64  Cal.  529,  594,  2  Pac. 
418. 


§373.  GUARDIAN,  HOW  APPOINTED.  When  a  guardian  ad  litem  is 
appointed  by  the  court,  he  must  be  appointed  as  follows : 

1.  When  the  infant  is  plaintiff,  upon  the  application  of  the  infant,  if  he  be  of 
the  age  of  fourteen  years,  or  if  under  that  age,  upon  the  application  of  a  rela- 
tive or  friend  of  the  infant. 

2.  When  the  infant  is  defendant,  upon  the  application  of  the  infant,  if  he  be 
of  the  age  of  fourteen  years,  and  apply  within  ten  days  after  the  service  of  the 
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summons,  or  if  under  that  age,  or  if  he  neglect  so  to  apply,  then  upon  the 
application  of  a  relative  or  friend  of  the  infant,  or  of  any  other  party  to  the 
action. 

3.  When  an  insane  or  incompetent  person  is  a  party  to  an  action  or  proceed- 
ing, upon  the  application  of  a  relative  or  friend  of  such  insane  or  incompetent 
person,  or  of  any  other  party  to  the  action  or  proceeding. 

History:     Enacted  March  11,  1872;   amendment  approved  April  15, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  63. 

APPOINTMENT  OF  GUARDIANS  AD 

LITEM 
1.  As  to  manner  of  appointment  of. 
2,3.  Same^-Application  for  the  appointment 
of — How  made. 

4.  Same*— Same— Petition   for  appointment 

not  necessary. 

5.  Same  —  Notice   of   application   not   re- 

quired. 
C,  7.  Erroneous  appointment — In  general. 

8.  Same — Cure  for  erroneous  appointment. 

9.  Infant — Jurisdiction  of  court  to  appoint 

guardian. 

10.  Same — When  section  applies. 

11.  Insane  person — Jurisdiction  of  court  to 

appoint  guardian. 

12.  Interest  of  guardian— Effect  of. 

13.  Validity  of  appointment — In  absence  of 

misrepresentation  or  fraud. 


1.  An  to  manner  of  appointment  of. — Ap- 
pointment of  guardians  ad  litem, — manner 
of  is  pointed  out  In  this  section. — Estate  of 
Cahill,  74  Cal.  62,  55,  15  Pac.  364. 

2.  Same  —  Application  for  the  appoint- 
ment of  guardian  ad  litem  Is  made  ex  parte. 
— Crawford  y.  Neal,  56  Cal.  321;  Emeric  v. 
Alvarado,  64  Cal.  629,  694,  2  Pac.  418;  Gran- 
ger v.  Sherriff,  133  Cal.  416,  418,  65  Pac.  878. 

A*  to  notice  of,  see  par.  6,  this  note. 

3.  Application  may  be  made  ore  tenus 
In  open  court,  but  It  Is  better  practice  to 
file  petition  setting  forth  facts  necessary  to 
confer  jurisdiction  on  court — Emeric  v.  Al- 
varado, 64  Cal.  529,  594,  2  Pac.  418. 

4.  Same— Same — Petition  for  appointment 

of  guardian  ad  litem  not  necessary,  ap- 
pointment made  on  application. — Emeric  v. 
Alvarado,  64  Cal.  529,  594,  2  Pac.  418. 

5.  Same— Notice  of  application  not  neces- 
sary*— Granger  v.  Sherriff,  133  Cal.  416, 
418.  65  Pac.  873. 

See,  ante,  I  372  and  note. 

6.  Erroneous  appointment-— In  general. — 

When  made  on  application  of  person  ap- 
pointed, and  not  by  that  of  the  minor  him- 
self, appointment  of  a  guardian  ad  litem  of 
minor  of  sixteen  in  an  action  for  injuries 
due  to  negligence,  is  erroneous. — Johnston 
v.  Southern  Pacific  Co.,  150  Cal.  536,  89  Pac. 
348. 


As  to  validity  of  appointment,  see  par.  13, 
this  note. 

7.  Erroneous  appointment  not  presumed 
on  appeal,  against  the  record,  to  have  been 
with  consent  of  the  minor. — Johnston  v. 
Southern  Pacific  Co.,  150  Cal.  636,  89  Pac. 
348. 

8.  Same  —  Cure  for  erroneous  appoint- 
ment.— Where  a  minor,  pending  appeal,  at- 
tained majority  before  the  hearing,  and 
upon  the  hearing  affirmed  all  that  had  been 
done  in  her  behalf,  and  declared  herself 
willing  to  be  bound  by  the  proper  judg- 
ments and  orders  of  the  court,  the  erroneous 
appointment  of  a  guardian  ad  litem  must 
be  deemed  cured. — Johnston  v.  Southern  Pa- 
cific Co.,  150  Cal.  636,  89  Pac.  348. 

9.  Infant-— Jurisdiction  of  court  to  ap- 
point ffnardian  ad  litem,  none  until  infant 
has  been  served  with  summons. — McCloskey 
v.  Sweeney,  66  Cal.  53,  4  Pac.  943;  Estate  of 
Callaghan,  119  Cal.  571,  676,  39  L.  R.  A. 
689  (cone.  op.  of  Temple,  J.),  61  Pac.  860. 

See,  ante,  8  372,  note  pars.  65  et  seq. 

10.  Same— When  section  applies. — Provi- 
sions of  this  section  apply  only  in  those 
cases  where  there  is  no  general  guardian, 
or  where  he  is  interested  adversely  to  ward, 
or  does  not  act. — Gronfler  v.  Puymirol,  19 
Cal.  629. 

11.  Insane  person— Jurisdiction  of  conrt 
to  appoint  snardlan  ad  litem  for  an  alleged 
insane  person,  none  until  he  has  been  made 
a  party  to  the  action. — Boyd  v.  Dodson,  66 
Cal.  360,  5  Pac.  617. 

See,  ante,  §  372  and  note. 

12.  Interest   of  ffuardlan— Street   of. — As 

to  effect  of  fact  that  guardian  ad  litem  ap- 
pointed In  proceedings  for  the  sale  of  In- 
fant's land  was  interested  in  the  purchase. 
— Plant  v.  Humphries,  66  W.  Va.  88,  26 
L.  R.  A.   (N.  S.)  658,  66  S.  E.  94. 

See,  also,  note  26  L.  R.  A.  (N.  S.)  658. 

13.  Validity  of  appointment— In  absence 
of  misrepresentation  or  fraud. — Order  ap- 
proving a  guardian  ad  litem  for  an  in- 
competent person  after  notice  and  an 
opportunity  to  be  heard  Is  binding  where 
there  Is  no  showing  that  the  order  of  such 
appointment  was  brought  about  by  any 
misrepresentation  or  fraud.  —  Eggers  v. 
Krueger,  236  Fed.  852. 

As  to  erroneous  appointment  and  care  for, 

see   pars.   6-8,   this    note. 
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§  374.    UNMARRIED  FEMALE  MAT  SUE  FOR  HER  OWN  SEDUCTION. 

An  unmarried  female  may  prosecute,  as  plaintiff,  an  action  for  her  own  seduc- 
tion, and  may  recover  therein  such  damages,  pecuniary  or  exemplary,  as  are 
assessed  in  her  favor. 

History:     Enacted  March  11,  1872. 


UNMARRIED  FEMALE— ACTION  FOR 
SEDUCTION  OR  RAPE. 

I.  In  General,  1-3. 

II.  Action    for   Seduction   op   Unmarried 
Female — In  General,  4-21. 

III.  Same — Damages  and  Evidence,  22-42. 

IV.  Action  for  Rape,  43-52. 

I.  In  General. 

1.  Commissioners'  note. 

2.  Same — Other  states  have  similar  stat- 

utes. 

3.  Common-law  action  for  seduction. 

II.  Action  for  Seduction — In  General. 

4-  7.  Definition  of  ' '  seduction. ' 9 

8.  Adultery  of  plaintiff — Not  provable  in 
bar. 

9, 10.  ' '  Attention ' ' — Evidence  of  admissible. 

11.  Evidence — Proof  of  deception. 

12.  Same — **  Manipulation ' '  of  plaintiff. 

13.  Same  —  Sufficiency  —  Girl     of    tender 

years. 

14, 15.  Same — Plaintiff  woman  of  worldly  ex- 
perience. 

16.  Married  man — Seduction  by. 

17,18.  Married  woman  —  Seduced  —  Can  not 
sue  under  this  section. 

19,  20.  Parent  *s  right  of  action — Taken  away. 

21.  Seduction   in   other   state — No   action 
here. 

III.  Action  for  Seduction  —  Damages  and 

Evidence. 

22-  25.  Damages     recoverable   —   Exemplary 
damages. 

26-  28.  Evidence  in  aggravation  of  damages. 

29.  Same — Abortion   procured   by   defend- 
ant. 

30,31.  Same — Defendant's  pecuniary  ability. 

32.  Same — Chastity — General  reputation — • 

Admissible. 

33.  Same  —  Plaintiff's     financial     circum- 

stances. 

34,  35.  Same — Rape  may  be  shown  instead  of 
seduction. 

36,  37.  Evidence  in  mitigation   of  damages — ■ 
Adultery  of  plaintiff. 

38.  Same — Character  of  plaintiff. 

39-  41.  Same — Chastity  of  plaintiff— As  to  ad- 
missibility. 

42.  Same — Offer  of  marriage  after  seduc- 
tion. 
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IV.  Action  for  Rape. 

43.  Civil  action  for. 
44-  49.  Evidence — In  general. 
50-  52.  Instructions — As  to  generally. 

I.     IN  GENERAL. 

1.  Commissioners'  note  says:  "This  and 
the  succeeding:  section  are  new.  Heretofore 
the  action  could  only  be  in  name  of  the 
parent,  or  one  who  stands  in  that  relation, 
and  is  supposed  by  that  fiction  that  he  has 
suffered  pecuniary  Injury  by  loss  of  serv- 
ice, etc.  The  object  of  these  sections  is  to 
provide  a  remedy  in  favor  of  the  party  in- 
jured, and  to  make  the  law  in  this  respect 
harmonious  with  the  declaration  of  the 
code,  'that  all  actions  must  be  prosecuted 
In  the  name  of  the  real  party  In  interest.*  " 

2.  Same— Other  Mates  have  similar  stat- 
utes.— See  Ind.  Lee  v.  Hefley,  21  Ind.  98; 
Thompson  v.  Young,  51  Ind.  599;  Galvin  v. 
Crouch,  65  Ind.  56;  Smith  v.  Yaryan,  69  Ind. 
445,  35  Am.  Rep.  232;  Buckles  v.  Ellers,  72 
Ind.  220,  37  Am.  Rep.  156.  Iowa.  Groves  v. 
Dill,  32  Iowa  237;  Smith  v.  Milburn,  17  Iowa 
30;  Delvee  v.  Boardman,  20  Iowa  446;  Gray 
v.  Bean,  27  Iowa  221.  Tena.  Love  v.  Ma- 
soner,  6  Baxt.  24,  32  Am.  Rep.  622;  WItcell 
v.  Blackford,  6  Baxt.  141. 

8.     Common-law    actloa    for    seduction, — 

as  .to,  see  Coon  v.  Moffett,  3  N.  J.  I*. 
(2  Penn.)  583,  4  Am.  Dec.  392;.  Weaver  v. 
Bachert,   2  Pa.  St.  80,   44  Am.  Dec.  159. 

II.    ACTION  FOR  SEDUCTION  BY  UNMAR- 
RIED    FEMALE — IN    GENERAL 

As  to  action  by  Infant  with  on  t  alleging; 
infancy,  dismissed  on  plea  of  bar  of  statute 
of  limitations,  not  being:  bar  to  action 
through  guardian,  alleging  Infancy,  see 
Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §  49,  note" 
par.  8. 

4.  Definition. — Word  "seduction,"  as  used 
in  this  section,  means  "the  use  of  some  in- 
fluence, promise,  art,  or  means  upon  the 
part  of  the  male,  by  which  he  induces  the 
woman  to  surrender  her  chastity  and  virtue 
to  his  embraces." — Marshall  v.  Taylor,  98 
Cal.  55,  60,  35  Am.  St.  Rep.  144.  32  Pac.  867. 
See  Morrell  v.  Morgan,  65  Cal.  575,  577,  4 
Pac.  580. 

5.  "Modern  lexicographers  define  seduc- 
tion as  the  act  of  persuading  a  woman  to 
surrender  her  chastity.  In  its  ordinary  ac- 
ceptation it  implies  betrayal  of  confidence, 
and  for  that  reason  great  majority  of  this 
class  of  cases  are  based  upon  violated  prom- 
ise of  marriage,  but  this  is  not  a  universal 
rule  by  any  means;  for  married  man  may 
seduce    girl,    and    that,    too,    though    she   is 
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aware  of  his  marriage." — Marshall  v.  Tay- 
lor. 98  Cal.  65,  60,  30  Am.  St.  Rep.  144,  32 
Pac.  867. 

6.  "There  must  be  something  more  than 
mere  reluctance  on  part  of  woman  to  com- 
mit act,  and  her  consent  must  be  obtained 
by  flattery,  false  promises,  artifice,  urgent 
importunity,  based  on  profession  of  at- 
tachment, or  the  life,  for  woman,  and  that 
relying  solely  on  said  promises  or  profes- 
sions of  flattery  or  artifice  or  importunity, 
she  surrendered  her  person  and  chastity  to 
her  alleged  seducer.  And  that  relying  and 
being  influenced  solely  by  such  promises, 
flattery,  artifice,  and  urgent  importunity, 
she  then  being  chaste,  surrendered  her  per- 
son and  chastity  to  her  alleged  seducer." — 
Marshall  v.  Taylor,  supra.  See  Conn.  State 
v.  Bierce,  27  Conn.  319.  Iowa.  Brown  v. 
Kingsley,  38  Iowa  220,  222.  Wl«.  Crogan  v. 
State,  22  Wis.  444. 

See  par.   11,   this  note. 

7.  Where  defendant,  by  manipulation, 
art,  or  device,  or  by  other  means,  so  be- 
wildered or  overpowered  the  mind  and  will 
of  girl  as  to  render  her  at  time  unconscious 
of  nature  of  act  of  carnal  intercourse,  or 
powerless  to  resist  it,  and  under  those  cir- 
cumstances he  had  carnal  Intercourse  with 
her,  he  is  guilty  of  seduction. — See  People 
v.  Royal,  53  Cal.  62,  64. 

8.  Adultery  of  plaintiff  —  Not  provable 
la  bar. — Adultery  of  plaintiff  not  admissible 
in  evidence  in  bar  of  action. — Rea  v.  Tucker, 
51  111.  110,  99  Am.  Dec.  539. 

o.  "Attention"— Evidence  of  admissible. — 
"Attention"  of  several  months  continuance, 
followed  by  improper  sexual  Intercourse, 
warrants  inference  of  seduction. — Clark  v. 
Fitch,  2  Wend.  (N.  T.)  459,  20  Am.  Dec.  639. 

10.  Evidence  In  action  for  seduction, — as 
to,  see  Weaver  v.  Bachert,  2  Pa.  St.  80,  44 
Am.  Dec.  159. 

See  pars.  6-9,  this  note. 

11.  Evidence— Proof  of  deception,  battery, 
or  false  promises  on  part  of  defendant  to 
accomplish  his  purpose,  is  not  necessary;  It 
is  sufficient  if  seduction  resulted  from  soli- 
citation, importunity,  or  from  any  means  or 
arts  used  by  defendant. — Reed  v.  Williams, 
5  Sneed  (Tenn.)  580,  73  Am.  Dec.  157. 

See  pars.  6,  7,  26  et  seq.,  this  note. 

12.  Same — "Manipulation"  of  plaintiff  by 

taking  indecent  liberties  may  have  tended 
to  excite  her  passions  to  such  extent  as  to 
influence  her  judgment  and  mental  condi- 
tion, and  have  effect  to  bewilder  her;  and  it 
is  thought  that  evidence  of  such  acts  is  ad- 
missible as  showing  solicitation  and  "the 
blandishments  of  a  seducer." — See  People 
v.  Royal,  53  Cal.  62. 

13.  Same  —  Sufficiency  —  Girl  of  tender 
rears. — "In  present  case  we  have  chaste 
girl,  not  seventeen  years  of  age,  making  her 
living  far  distant  from  her  friends,  stop- 
ping at  night  alone  in  a  cottage.  She  is 
visited  after  dark  by  her  employer,  with 
whom  she  was  upon  friendly  terms,  a  man 


of  wealth  and  years.  After  conversation 
upon  ordinary  topics,  lasting  some  time,  he 
gives  her  glass  of  wine  which  she  drinks, 
and  her  mind  Is  seriously  affected  thereby. 
He  expresses  affection  for  her,  repeatedly 
caresses  her,  makes  promise  of  future 
friendship  and  assistance,  and  after  these 
things  have  been  going  on  for  some  length 
of  time  he  seduces  her;  at  least  recital  of 
these  events  would  picture  case  of  seduc- 
tion to  ordinary  mind.  They  do  not  dis- 
close cold,  deliberate  transfer  of  virtue  for 
consideration.  Neither  do  they  describe  sac- 
rifice of  virtue  to  demands  of  lustful  pas- 
sion; but  blandishments,  expressions  of 
friendship,  promises,  wine,  weapons  of  se- 
ducer, were  all  there." — Marshall  v.  Taylor, 
98  Cal.  55,  61,  35  Am.  St.  Rep.  144,  32  Pac. 
867. 

14.  Same— Plaintiff  woman  of  worldly 
experience. — "If  plaintiff  were  woman  of 
years,  with  that  knowledge  of  world  which 
age  brings  with  it  at  present  day,  case 
might  present  different  aspect.  Struggle 
would  not  have  been  so  unequal,  and  she 
would  have  been  held  to  stricter  responsi- 
bility. But  we  can  not  charge  her  with  that 
judgment  and  discretion  which  come  only 
with  age  and  experience.  Drinking  of  wine 
seriously  affected  her,  and  its  administra- 
tion alone  may  be  well  termed  artifice  that 
conduced  to  her  downfall." — Marshall  v. 
Taylor,  98  Cal.  55,  62,  35  Am.  St.  Rep.  144, 
32  Pac.  867. 

15.  There  are  many  cases  where  married 
men  have  seduced  females,  "but  they  have 
arisen  generally  where  Injured  parties  be- 
ing young  girls  and  easily  beguiled  could 
not  be  held  to  plane  of  responsibility  oc- 
cupied by  women  possessing  wider  knowl- 
edge of  the  world." — Marshall  v.  Taylor,  98 
Cal.  55,  61,  35  Am.  St.  Rep.  144,  32  Pac.  867. 

16.  Married  man— Seduction  by. — A  mar- 
ried man  may  seduce  girl. — Marshall  v. 
Taylor,  98  Cal.  55,  61,  35  Am.  St.  Rep.  144,  32 
Pac.  867. 

17.  Married  woman  —  Seduced— Can  not 
sue  under  this  section. — A  married  woman 
may  be  seduced. — See  Rea  v.  Tucker,  51  III. 
110,  99  Am.  Dec.  539. 

18.  But  she  can  not  maintain  action 
therefor  under  this  statute;  it  provides  only 
that  "unmarried  females"  may  sue. 

10.  Parent's  right  of  action  — Taken 
away. — Parent's  right  of  action  for  seduc- 
tion of  minor  daughter  is  taken  away  or 
negatived  by  the  provision  of  statute  which 
gives  to  unmarried  female  right  to  bring 
and  prosecute  action  for  her  own  seduction. 
— Stevenson  v.  Belknap,  6  Iowa  97,  71  Am. 
Dec.  392. 

As  to  parent's  right  to  sue  for  seduction 
of  daughter  being  preserved  by  statute  in 
this  state,  see,  post,  §  375  and  note. 

20.  But  injuries  to  father  and  to  daugh- 
ter are  separate  causes  of  action. — Steven- 
son v.  Belknap,  6  Iowa  97,  71  Am.  Dec.  392. 
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21.  Seduction  la  another  state— No  action 
acre. — Seduction  in  another  state  action 
therefor  can  not  be  maintained  in  this  state, 
although  illicit  intercourse  is  here  contin- 
ued.— See  Buckles  v.  Ellers,  72  Ind.  220,  37 
Am.  Rep.  156. 

III.    ACTION  FOR  SEDUCTION— DAMAGES 
AND  EVIDENCE. 

As  to  damages  for  ■eduction,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  |  8339  and  note. 

Aa  to  exemplary  damages,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  §  3294  and  note. 

22.  Damages  recoverable  —  Exemplary 
damage*. — Damages  recoverable  are  in  dis- 
cretion of  jury,  the  rules  as  to  excessive 
damages  in  such  cases  being:  very  liberal, 
and  courts  will  interfere  on  that  ground  and 
on  extraordinary  circumstances. — Stevenson 
v.  Belknap,  6  Iowa  97,  71  Am.  Dec.  392. 

23.  As  to  damages  generally,  see  Weaver 
v.  Bachert,  2  Pa.  St.  80,  14  Am.  Dec.  159. 

24.  Exemplary  damages  may  be  allowed. 
— McAulay  v.  Birkhead,  13  Ired.  (S.  C.)  L. 
28,  55  Am.  Dec.  427. 

26.  And  this  is  true  even  though  the  par- 
ent may  also  have  right  of  action  against 
defendant  for  damages  for  seduction  and 
defendant  be  subject  to  have  exemplary 
damages  twice  assessed  against  him. — Ste- 
venson v.  Belknap,  €  Iowa  97,  71  Am.  Dec. 
392. 

26.  Evidence  In  aggravation  of  damages. 

— Aggravating  circumstances  which  follow, 
may  be  shown  by  way  of  increasing  the 
damages. — Stevenson  v.  Belknap,  6  Iowa  97, 
71  Am.  Dec.  392. 

27.  Evidence  that  defendant  was  suitor 
and  used  arts,  flatteries,  persuasions,  and 
promises  of  marriage  to  accomplish  seduc- 
tion is  admissible  in  aggravation  of  dam- 
ages.— Stevenson  v.  Belknap,  6  Iowa  97,  71 
Am.  Dec.  392. 

28.  But  evidence  of  simple  promise  of 
marriage  and  breach  thereof  can  not  be 
given  in  action  for  seduction,  either  as 
basis  of  it,  or  in  aggravation  of  damages. — 
Stevenson  v.  Belknap,  6  Iowa  97,  71  Am. 
Dec.  392. 

29.  Same— Abortion  procured  by  defend- 
ant is  admissible  in  aggravation  of  dam- 
ages.— White  v.  Murtland,  71  111.  260,  22 
Am.  Rep.  100. 


80.     Same— Defendant's   pecuniary   ability 

is  admissible  to  be  shown  in  evidence,  and 
should  be  considered  by  the  jury  in  assess- 
ing and  awarding  damages. — III.  Grable  v. 
Margrave,  3  Scam.  372,  38  Am.  Dec.  88;  Rea 
v.  Tucker,  51  111.  110,  99  Am.  Dec.  539.  N.  C. 
McAulay  v.  Birkhead,  13  Ired.  L.  28,  55  Am. 
Dec.  427.  Va.  Clem  v.  Holmes,  33  Gratt.  722, 
36  Am.  Rep.  793. 

31.  Evidence  of  what  defendant  told 
plaintiff  he  was  worth  is  admissible. — Wat- 
son v.  Watson,  53  Mich.  168,  61  Am.  Rep. 
Ill,  18  N.  W.  605. 


52.  Same— Chastity— General  reputation 
—Admissible. — The  general  reputation  of 
defendant  for  chastity,  is  admissible  in  evi- 
dence.— Watson  v.  Watson,  53  Mich.  168,  51 
Am.  Rep.  Ill,  18  N.  W.  606. 

53.  Same  —  Plain  tllT  a  financial  circunm- 
atancea  may  be  shown. — See  par.  30,  this 
note. 


34.  Same  Rape  being  abowi  instead  of 
•eduction,  it  but  aggravates  offense  and 
justifies  augmented  exemplary  damages. — 
Marshall  v.  Taylor,  98  Cal.  55,  59,  60,  35  Am. 
St.  Rep.  144,  32  Pac.  867.  See  111.  White  v. 
Murtland,  71  111.  250,  22  Am.  Rep.  100.  Iowa. 
State  v.  KJngsley,  39  Iowa  439;  State  v. 
Lewis,  48  Iowa  578,  30  Am.  Rep.  407.  Mass. 
Kennedy  v.  Shea,  110  Mass.  147,  14  Am. 
Rep.  584.  N.  J.  Furman  v.  Applegate,  23 
N.  J.  L.  (3  Zabr.)  28.  Wla.  Crogan  v.  State, 
22  Wis.  444. 

Aa  to  rape  generally,  see,  Part  IV,  this 
note. 

85.  "It  does  not  lie  in  mouth  of  defend- 
ant to  say:  'I  am  not  liable  to  pay  any 
damages  in  this  action,  because  evidence 
discloses  I  did  not  seduce  plaintiff,  but  com- 
mitted atrocious  crime  of  rape.'  " — Marshall 
v.  Taylor,  98  Cal.  55,  60,  36  Am.  St.  Rep.  144, 
32  Pac.  867. 


36.  Evidence  In  mitigation  of  danift 
Adultery  of  plaintiff  may  be  shown  in  miti- 
gation of  damages. — Rea  v.  Tucker,  51  111. 
110,  99  Am.  Dec.  539. 

37.  Although  such  adultery  was  un- 
known to  defendant  or  public. — Love  v. 
Masoner,  65  Tenn.  (6  Baxt.)  24,  32  Am.  Rep. 
522. 

38.  Same— Character  of  plaintiff  is  to  be 

considered  in  determining  measure  of  dam- 
ages, and  evidence  of  her  general  character 
and  acts  is  admissible.— Shattuck  v.  Myers, 
13  Ind.  47,  74  Am.  Dec.  236;  Carder  v.  Pore- 
hand,  1  Mo.  704,  14  Am.  Dec.  317. 

39.  Same — Chastity  of  plaintiff — A«  to  ad- 
missibility.— Character  of  plaintiff  for  can 
not  be  given  In  evidence  by  defendant  in 
mitigation  of  damages. — See  Wallace  v. 
Clark,  2  Tenn.  (2  Overt.)  93,  5  Am.  Dec.  654. 

40.  Permitted  to  prove  general  character 
of  plaintiff  for  chastity  is  bad. — Watry  v. 
Ferber,  18  Wis.  500,  86  Am.  Dec.  789. 

41.  This  can  not  be  done  by  specific  in- 
stances of  unchastity,  but  must  be  by  gen- 
eral evidence  of  reputation  in  that  respect. 
— Watry  v.  Ferber,  18  Wis.  500,  86  Am.  Dec. 
789. 

42.  Same— Offer  of  marriage  after  seduc- 
tion may  be  shown  in  mitigation  of  dam- 
ages.— White  v.  Murtland,  71  111.  250,  22  Am. 
Rep.  100. 

IV.     ACTION    FOR    RAPE. 

Aa  to  showing  rape  Instead  of  seduction, 

see  pars.  34,  35,  this  note. 

43.  Civil  action  for. — In  an  action  to  re- 
cover damages  for  a  criminal  assault  upon 
a    single    woman,    a    preponderance    of    the 
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evidence  Is  all  that  Is  required  to  establish 
a  fact. — Valencia  v.  Milliken,  $1  Cal.  App. 
533.  160  Pac.  1086. 

44.  Evidence — In  general. — In  a  civil  ac- 
tion for  rape,  as  the  result  of  which  the 
plaintiff  grave  birth  to  a  child,  where  there 
was  no  controversy  as  to  the  birth  of  the 
child,  it  is  competent  for  the  plaintiff  to 
testify  that  the  defendant  was  the  father 
thereof. — Valencia  v.  Milliken,  31  Cal.  App. 
533,  160  Pac.  1086. 

45.  In  a  civil  action  for  rape,  it  is  not 
prejudicial  error  to  permit  a  physician  to 
testify  as  to  the  period  of  gestation. — Va- 
lencia v.  Milliken,  31  Cal.  App.  533,  160  Pac. 
1086. 

46.  In  a  civil  action  for  rape,  testimony 
by  the  plaintiff  that  she  remained  '  on 
friendly  terms  with  the  defendant,  as  he 
had  promised  her  father  he  would  marry 
her,  is  material,  and  properly  admitted  in 
evidence. — Valencia  v.  Milliken,  31  Cal.  App. 
533,  160  Pac.  1086. 

47.  In  a  civil  action  for  rape,  a  state- 
ment by  a  witness  that  he  had  seen  the 
plaintiff  and  a  third  person  at  certain 
springs  is  properly  stricken  out  as  •Imma- 
terial.— Valencia  v.  Milliken,  31  Cal.  App. 
533,  160  Pac.  1086. 

48.  In  a  civil  action  for  rape,  where  the 
chastity  of  the  plaintiff  was  made  an  issue, 
evidence  as  to  the  plaintiffs  chastity  is 
material  both  as  to  the  measure  of  damages 
and  also  as  tending  to  show  the  probability 
or  nonprobability  of  resistance  on  the  part 
of  the  plaintiff. — Valencia  v.  Milliken,  31 
I'al.  App.  533,  160  Pac.  1086. 

49.  In  such  an  action  it  is  proper  to  per- 
mit testimony  as  to  whether  the  plaintiff 
became  unconscious  at  any  time  during  the 
assault,  and  as  to  her  physical  condition  at 


the  time  of  the  trial  as  compared  with  that 
at  the  time  of  the  assault — Valencia  v.  Mil- 
liken, 31  Cal.  App.  533,  160  Pac.  1086. 

50.  Instruction*— Aa  to  generally. — In  an 

action  for  rape,  an  erroneous  instruction 
that  the  chastity  of  the  plaintiff  is  only 
material  for  the  purpose  of  showing  the 
damages  is  not  prejudicial  where  the  de- 
fense was  an  alibi  and  not  based  on  the 
fact  that  the  plaintiff  had  consented  to  the 
act. — Valencia  v.  Milliken,  31  Cal.  App.  533, 
160  Pac.  1086. 

51.  In  such  an  action  it  is  peculiarly  a 
matter  for  the  trial  court  to  determine 
whether  It  should  instruct  the  jury  to  dis- 
regard the  remark  of  plaintiff's  attorney 
in  addressing  the  jury,  calling  their  atten- 
tion to  the  child  to  which  the  plaintiff  gave 
birth,  and  asking  that  it  be  compared  with 
the  defendant. — Valencia  v.  Milliken,  31  Cal. 
App.  533,  160  Pac.  1086. 

52.  An  instruction  that  "compensatory 
damages  should  be  given  in  such  amount 
as  in  your  judgment  will  fairly  compensate 
her  for  the  injury  she  has  received  by  rea- 
son of  the  act  complained  of,  taking  into 
consideration  her  physical  suffering  and 
disability  during  pregnancy  and  in  child 
birth,  if  you  find  the  pregnancy  was  the  re- 
sult of  the  defendant's  act,  also  her  mental 
suffering,  shame  and  disgrace,  and  her  loss 
of  social  standing,  and  all  other  harm  you 
find  she  suffered  as  the  natural  result  of 
the  wrong,"  is  not  an  invasion  of  the  right 
of  the  jury,  telling  it  that  damages  should 
be  awarded  to  plaintiff  regardless  of 
whether  she  gave  her  consent  or  not,  and 
when  read  in  connection  with  other  instruc- 
tions, and  also  as  stated  therein,  the  jury 
is  directed  to  compensate  her  for  the  wrong 
by  reason  of  the  act  complained  of. — Valen- 
cia v.  Milliken,  31  Cal.  App.  533,  160  Pac. 
1086.  :* 


§375.  FATHER,  ETC.,  MAT  SUE  FOR  SEDUCTION  OF  DAUGHTER, 
ETC.  A  father,  or,  in  case  of  his  death  or  desertion  of  his  family,  the  mother, 
may  prosecute  as  plaintiff  for  the  seduction  of  the  daughter,  and  the  guardian 
for  the  seduction  of  the  ward,  though  the  daughter  or  ward  be  not  living  with 
or  in  the  service  of  the  plaintiff  at  the  time  of  the  seduction  or  afterward,  and 
there  be  no  loss  of  service. 

History:  Enacted  March  II,  1872;  amended  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  126,  act  held  unconstitu- 
tional, see  history,  §  5  ante. 


PARENT'S  BIGHT  TO  SUE  FOR  SEDUC- 
TION. 

1.  Commissioners '  note — New  provision. 

2.  At   common   law — Gist   of  action   loss   of 

services. 

3.  Same — As  to  action  for  seduction — Gener- 

ally. 

4.  Under    our    statute  —  Fiction    done    away 

with. 

Am  to  nature  of  action  for  seduction  and 
by   whom   may   be   bronarbt.   see    25    Am.    & 

Engf.  Encyc.  of  L.  (2d  ed.)  193-252. 


As  to  guardian  ad  litem,  see,  ante,  $372 
and  note. 

Same— As  to  appointment  of,  see.  ante. 
§  373  and  note. 

1.  Commissioners'  note  declaring  this 
and  preceding:  section  to  be  new. — See,  ante, 
§  374,  note  par.  1. 

2.  At  common  law— Gist  of  action  was 
loss  of  services*  and  had  to  be  brought  In 
name  of  person  entitled  to  those  services. — 
See  III.  White  v.  Murtland,  71  111.  250.  252. 
Mann.  Kennedy  v.  Shea,  110  Mass.  147.  151: 
Blanchard    v.    Ilsley,    120   Mass.    487.      jr.   J. 
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Coon  v.  Moffett,  3  N.  J.  L.  (2  Pen.)  583,  4 
Am.  Dec.  392;  Sutton  v.  Huffman,  32  N.  J.  L. 
(3  Vr.)  58.  N.  Y.  Furman  v.  Van  Sise,  56 
N.  Y.  435;  Hamilton  v.  Lomax,  26  Barb.  615; 
Badgley  v.  Decker,  44  Barb.  577.  N.  C.  Ab- 
bott v.  Hancock.  123  N.  C.  99,  31  S.  E.  268. 
Pa.  Weaver  v.  Bachert,  2  Pa.  St.  80,  44  Am. 
Dec.  159. 

3.  Same-— Am  to  action  for  reduction,  gen- 
erally at  common  law,  pleadings,  proof,  and 
damages   recoverable,  see   notes  4  Am.  Deo. 


403-407;  44  Am.  Dec.  162-179;  also  25  Am.  A 
Eng.  Encyc.  of  L.  (2d  ed.)  217;  19  Encyc.  PL 
&  Pr.  401  et  seq. 

4.  Under  oar  ntatute,  fiction  of  common 
law  is  modified  by  doing:  away  with  fiction 
of  master  and  servant  and  eliminating:  ques- 
tion of  loss  of  services. — See  Ky.  Hancock 
v.  Wilhoite,  1  Duv.  313.  Mich.  Watson  v. 
Watson,  49  Mich.  540,  14  N.  W.  489.  Team. 
Franklin  v.  McCorkle,  16  Lea  609. 


§  376.    FATHER,  ETC.,  MAT  SUE  FOR  INJURY  OR  DEATH  OF  CHILD. 

A  father,  or  in  case  of  his  death  or  desertion  of  his  family,  the  mother,  may 

maintain  an  action  for  the  injury  or  death  of  a  minor  child,  and  a  guardian  for 

the  injury  or  death  of  his  ward,  when  such  injury  or  death  is  caused  by  the 

wrongful  act  or  neglect  of  another.    Such  action  may  be  maintained  against  the 

person  causing  the  injury,  or  death,  or  if  such  person  be  employed  by  another 

person  who  is  responsible  for  his  conduct,  also  against  such  other  person. 

History:  Enacted  March  11,  1872,  re-enactment  of  8  11  of  Practice 
Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  294;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  126,  act 
held  unconstitutional,  see  history,  $  5  ante. 


FATHER'S,   ETC.,   RIGHT   OF   ACTION 

FOR  INJURIES  TO  OR  DEATH 

OF  CHILD. 

1,  2.  Construction — In  general. 

3.  Same — Action  provided  for  is  new. 

4.  Same — Object  of  section. 

5.  Same — Pure  dictum. 

6,  7.  Damages  recoverable  by  father — Limi- 
tation of. 

8- 10.  Same — Elements   of — Mental   distress. 

11.  Same — Same — In  case  of  the  mother. 

12, 13.  Same — Measure  of  damages. 

14.  Same — Same — All  pecuniary  loss  may 

be  recovered. 

15.  Same — Same — Damages  are  limited  to 

the  present  value. 

16.  Same — Same — Pain   and   suffering   by 

child. 

17.  Same — Same — Period  of  minority  not 

fixed  as  limit. 

18, 19.  Damages  recoverable  by  infant. 
20.  Mother  divorced — May  sue,  when. 

Aa    to    actions    for    wrongful    death,    see 

Kerr's    Cyc.    Civ.    Code,    2d    ed.,    5 1970    and 
note;  also  note  70  Am.  St.  Rep.  669. 

Same— By  repreaentatlon,  see,  post,  9  377 
and  note. 

A«  to  guardian  and  ward,  generally,  see, 
post,  $§  1768-1776  and  notes;  also  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  $§  236-258  and  notes. 

1.  Conntructlon  — .  In  general. — This  sec- 
tion and  following:  substantially  re-enact 
act  of  April  26,  1862,  respecting:  compensa- 
tion for  death  by  wrongful  act,  neglect,  or 
default. — Benjamin  v.   Eldridge,  50  Cal.  612. 

2.  This  section  Is  substantial  re-enact- 
ment of  section    11   of  Practice  Act,   which 


provided  that  father,  or,  in  case  of  his  death 
or  desertion  of  his  family,  mother,  may 
maintain  action  for  injury  or  death  of  child, 
and  guardian  for  injury  or  death  of  his 
ward;  it  does  not  create  right  of  action 
where  none  existed  before,  but  merely  des- 
ignates persons  by  whom  action,  for  casues 
therein  mentioned,  which  then  existed  or 
might  thereafter  be  created  by  statute, 
should  be  brought.  At  time  Practice  Act 
was  passed,  death  of  person  constituted  no 
cause  of  action. — Kramer  v.  Market  St.  R. 
Co.,  25  Cal.  434,  436. 

8,     Same— Action    provided   for   la   new. — 

Action  provided  for  by  this  section  is  new 
action,  and  not  action  which  injured  per- 
son might  maintain. — Lange  v.  Schoettler, 
115  Cal.  388,  390,  47  Pac.  139. 

4.  Same-— Object  of  section  is  not  to  give 
redress  or  compensation  for  mental  dis- 
tress of  mother,  consequent  upon  death  of 
her  child. — Morgan  v.  Southern  Pac.  R.  Co.. 
95  Cal.  510.  620,  30  Pac.  603. 


5.  Sane— Pure  dictnm. — The  construction 
put  upon  this  section  in  the  case  of  Bond 
v.  United  Railroads,  169  Cal.  270,  276.  280. 
113  Pac.  366, —  in  which  case  the  only  ques- 
tion before  the  court  and  decided  by  them 
related  to  the  measure  of  damages  in  an 
action  by  a  mother  for  the  death  of  her 
son, — was  pure  dictum,  is  declared  in  the 
case  of  Melzner  v.  Northern  Pac.  R.  Co.,  46 
Mont.   162,   127   Pac.    146,   148. 

6.  Damages  recoverable  by  fatber  limi- 
ted to  such  as  he  has  sustained;  infant 
can  recover  such  further  damages  as  are 
personal  to  himself. — Durkee  v.  Central 
Pac.  R.  Co.,  56  Cal.  388,  38  Am.  Rep.  59: 
Lange  v.  Schoettler,  115  Cal.  388,  391.  47  Pac. 
139.  See  Ind.  Ohio  &  M.  R.  Co.  v.  Tindall,  13 
Ind.  366,  386,  74  Am.  Dec.  269;  Long  v.  Mor- 
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rison,  14  Ind.  595,  600,  77  Am.  Dec.  72.  N.  Y. 
Oldfield  v.  New  York  &  H.  R.  Co.,  14  N.  Y. 
310,  318;  Quln  v.  Moore,  15  N.  Y.  432.  Pa. 
Pennsylvania  R.  Co.  v.  Zebe,  33  Pa.  St.  318, 
328;  Pennsylvania  R.  Co.  v.  Kelly,  31  Pa. 
St.  372. 

7.  Not  limited  In  his  recovery  to  actual 
pecuniary  Injury  sustained  by  reason  of 
loss  of  services  of  his  child. — Nehrbas  v. 
Central  Pac.  R.  Co.,  62  Cal.  320,  336.  See 
Beeson  v.  Green  Mt.  G.  M.  Co.,  57  Cal.  20; 
Cook  v.  Clay  St.  H.  R.  Co.,  60  Cal.  604. 

See,  post,  §  377  and  note. 


8.  Same— Element*    of— Mental    distress. 

— Elements  of  proper  to  be  considered  by 
jury  for  which  damages  awarded  to  parents 
in  such  cases  are:  1.  Loss  of  child's  services 
during  minority;  2.  Mental  anguish  and  suf- 
fering: of  parents;  3.  Expenses  for  medical 
attendance;  and  4.  Funeral  expenses. — Karr 
v.  Parks,  44  Cal.  46;  Sykes  v.  Lawlor,  49 
Cal.  236;  Cleary  v.  City  R.  Co.,  76  CaL  240, 
18  Pac.  269. 
See,  post,  §  377  and  note. 

9.  In  such  case  main  element  of  damages 
is  loss  of  child's  services;  and  determina- 
tion of  such  damages  is  left  by  legislature 
in  the  discretion  of  jury. — Cleary  v.  City 
R.  Co.,  76  Cal.  240,  18  Pac.  269;  Morgan  v. 
Southern  Pac.  R.  Co.,  95  Cal.  510,  29  Am.  St 
Rep.  143,  30  Pac.  601,  603. 

See,  post,  §  377  and  note. 

10.  Mental  distress  of  parent  consequent 
upon  death  of  child  is  not  element  of  dam- 
ages.— Morgan  v.  Southern  Pac.  R.  Co.,  95 
Cal.  510,  29  Am.  St  Rep.  143,  30  Pac.  601, 
60S. 


11.  Same— Same— "Im  the  case  of  the 
mother  or  wife,  jury  have  been  allowed  to 
consider  fact  that  they  were  deprived  of 
comfort,  society,  and  protection  of  son  or 
husband,  but  it  has  been  always  held  that 
this  was  in  strict  accordance  with  rule  that 
only  pecuniary  value  of  life  to  relatives 
could  be  recovered.  Probable  comfort,  so- 
ciety, and  protection  of  deceased  had  some 
pecuniary  value." — Lange  v.  Schoettler,  115 
Cal.  388,  391,  47  Pac.  139. 

12.  Same— Measure  of  damage*. — "Only 
such  damages  can  be  recovered  as  statute 
authorizes,  and,  in  absence  of  express  pro- 
vision authorizing  different  rule,  only  dam- 
age allowed  is  probable  value  of  life  to 
those  in  whose  behalf  action  is  brought  Of 
course,  this  can  not  include  any  grievance 
personal  to  deceased,  or  any  damage  al- 
lowed in  interest  of  people  as  punishment. 
Relatives,  or  representatives  in  their  be- 
half, can  recover  value  of  that  which  they 
have  lost  through  wrongful  act  of  defend- 
ant, and  nothing  more." — Lange  v.  Schoet- 


tler, 115  Cal.  388,  391,  47  Pac.  139.  See  Dur- 
kee  v.  Central  Pac.  R.  Co.,  56  Cal.  388,  38 
Am.  Rep.  59. 

Aa  to  damage*  for  death  of  minor  child  by 
wrongful  act*  and  the  meaanre  of  the  dam- 
age* recoverable  by  parent,  see  notes,  Ann. 
Cas.  1912C,  58;  12  Am.  St.  Rep.  375. 

13.  The  right  of  action  for  death  here 
given  fs  purely  statutory  and  the  only 
measure  of  damages  is  that  prescribed  by 
the  statute. — Bond  v.  United  Railroads  of 
San  Francisco,  159  Cal.  270,  113  Pac.  366. 

14.  Same— Same— All  pecuniary  loss  may 
be  recovered  in  action  by  parent  for  death 
of  child. — Bond  v.  United  Railroads  of  San 
Francisco,  159  Cal.  270,  113  Pac.  366. 

15.  Same— Same— Damage*  are  limited  to 
the  present  value  of  the  sum  which  the 
parent  would  probably  have  received  had 
the  child  not  been  killed  and  the  jury  can 
not  award  the  sum  which  the  parent  would 
probably  have  received. — Bond  v.  United 
Railroads  of  San  Francisco,  159  Cal.  270, 
113  Pac.  366. 


16.  Same— Same— Pain  and  anguish  suf- 
fered by  child  is  not  an  element  of  damage 
in  action  by  parent  for  death  of  child. — 
Bond  v.  United  Railroads  of  San  Francisco, 
159  Cal.  270,  113  Pac.  366. 

17.  Same— Same — Period  of  minority  la 
not  fixed  aa  the  limit  which  the  jury  may 
consider  in  estimating  the  probable  pecuni- 
ary damage  In  action  by  parent  for  death 
of  child. — Bond  v.  United  Railroads  of  San 
Francisco,  159  Cal.  270,  113  Pac.  366. 

18.  Damage*  recoverable  by  Infant  such 
as  are  personal  to  himself, — his  suffering, — 
to  his  estate,  and  the  like;  and  may  be  re- 
covered notwithstanding  recovery  by  his 
parent  for  damages  latter  has  sustained. — 
Durkee  v.  Central  Pac.  R.  Co.,  56  Cal.  388, 
38  Am.  Rep.  69. 

19.  Where  infant  plaintiff  was  female  of 
two  years,  and  evidence  showed  that  de- 
ceased was  twenty-seven  years  old,  with 
an  expectancy  of  thirty-seven  years,  and 
that  he  earned  forty  dollars  a  month  and 
board,  a  verdict  of  five  thousand  dollars 
was  not  set  aside  as  excessive. — Bowen  v. 
Sierra  Lumber  Co.,  3  Cal.  App.  312,  84  Pac. 
1010. 

See  pars.  6-11,  this  note. 

20.  Mother .  divorced— On  ground  of  ex- 
treme cruelty,  consisting  in  driving  mother 
and  infant  from  the  house  at  point  of  pistol, 
and  proof  showing  that  father  had  contrib- 
uted nothing  to  support  of  infant  or  mother 
since  divorce,  establishes  desertion  within 
meaning  of  this  section,  and  mother  may 
maintain  suit  for  death  of  infant. — Delatour 
v.  Mackay,  139  Cal.  621,  73  Pac.  454. 


§  377.  WHEN  REPRESENTATIVES  MAT  SUE  FOR  DEATH  OF  ONE 
CAUSED  BY  WRONGFUL  ACT  OF  ANOTHER.  When  the  death  of  a  person 
not  being  a  minor  is  caused  by  the  wrongful  act  or  neglect  of  another,  his  heirs 
or  personal  representatives  may  maintain  an  action  for  damages  against  the 
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person  causing  the  death,  or  if  such  person  be  employed  by  another  person  who 

is  responsible  for  his  conduct,  then  also  against  such  other  person.    In  every 

action  under  this  and  the  preceding  section,  such  damages  may  be  given  as 

under  all  the  circumstances  of  the  case  may  be  just. 

History:  Enacted  March  11,  1872,  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  294;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  126,  act  held  unconstitutional,  see  history,  8  5 
ante. 


ACTION  FOB  DEATH— BY  HEIRS  OB 
PERSONAL  BEPBESENTATIVES. 

I.  In  General,  1-15. 

II.  Actions  for  Death  by  Negligent  or 
Wrongful  Act,  16-81. 

III.  Damages  Recoverable  —  Elements  or, 
82-126. 

I.  In  General. 

1,2.  As   to   construction   of   section — As 
to  origin. 

3.  Same — " Heirs" — Meaning   of. 

4,  5.  Same — New  cause  of  action  given. 

6,  7.  Same — Not  abrogated  or  supplanted 
by  section  1970  of  Civil  Code. 

8.  Same — Purpose  of  the  law. 

9, 10.  Same — Right  distinct  from  that  of 
decedent  before  his  death. 

11.  Same — Statute  does  not  limit  right 

of  recovery  to  minor  children. 

12.  Same— Under  act  of  1862. 

13.  Same — Same — Father  of  minor  child 

could  not  sue. 

14, 15.  Abatement  or  survivor  of  action — 
In  general. 

II.  Actions  for  Death  bt  Negligent  or 
Wrongful  Act. 

16, 17.  As  to  action  being  purely  statutory. 

18.  Same — One  action  only  is  permitted. 

19,  20.  Action   by  administrator  —  In   gen- 
eral. 

21.  Same — Complaint  must  show  what. 

22.  Same — Damages  recovered  not  part 

of  estate. 

23.  Same — Special  administrator — Right 

of  action  by. 

24.  Same  —  Same  —  Complaint — Allega- 

tion as  to  heir. 

25.  Action    by    employer  —  Employer's 

right    of    action — Subrogation    to 
rights  of  widow,  when. 

26.  Same — Same — As   to   constitutional- 

ity of  provision. 

27.  Same — Same — As  to  when  proper. 

28,  29.  Same  —  Same  —  Contributory   negli- 
.  gence — Pleadings — Instruction. 

30.  Same — Same — Damages    recoverable 

— Pecuniary  loss — Element  of  loss 
of  care  of  father — Instructions. 

31.  Same  —  Same  —  Evidence —  Depend- 

ency  of   widow   of   deceased   em- 
ployee. 


32.  Same — Same — Same  —  Relevancy  of 

dependency. 

33.  Same — Same — Measure  of  damages. 

34.  Same — Same — Notice  of  injury — Ac- 

tual knowledge. 

35.  Action  by  heirs — Judgment  distrib- 

uting damages  awarded. 

36.  Same — One  action  only  is  permitted. 

37.  Action   by  husband — For  death   of 

wife. 

38.  Action  by  personal  representative — 

For  benefit  of  heirs — Recovery  not 
part  of  decedent's  estate. 

39.  Same  —  Same  —  Heir  who  has  suf- 

fered no  substantial  injury. 

40.  Same — Same  —  Recovery  distributed 

on  what  basis. 

41.  Action  by  wife  for  death  of  husband 

— Compensation  to  husband — Does 
not  bar  right. 

42.  Administrator  a  trustee — In  general. 

43.  Same — Heirs  essential. 

44,45.  Same  — Same  —  All  heirs   must    be 
joined. 
46.  Same — Same  —  Single   action    alone 
permitted. 

47,48.  Same  —  Non  -  joinder     of     heirs  — 
Amount  of  damages. 
49.  Same  —  Same  —  Ground   for   abate - 
•  ment. 

50-  52.  Cause  of  action  arising  in  Alaska — 
Action  transitory. 

53.  Community  relation — In  general. 

54.  Companionship — As  to  generally. 

55.  Complaint  for  death  caused  by  neg- 

ligent act — Sufficiency  of. 

56.  Contributory    negligence  —  Setting 

aside  verdict  for. 

57,58.  Same — Question  of  law,  when. 

59.  Dependency  need  not  exist — Section 

1970  of  Civil  Code  not  applicable. 

60.  Same— Relief  for  benefit  of  "heirs7  * 

— Regardless  of  dependency. 

61.  Same — Same — Nonresidence —  Imma- 

terial when. 

62.  Dismissal  of  action — On  ground  that 

plaintiff  is  alien  enemy. 

63.  Evidence — As  to  what  must  show. 

64.  Same — Burden  of  proof. 

65.  Same — Cure   of   error   in  admission 

of. 
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66.  8ame— Drowning  in  bathing  estab- 

lishment —  Not    presumptive,    of 
negligence. 

67.  Same — Of  business  and  education. 

68.  Same— Of  social  and  domestic  rela- 

tions. 

69.  Failure   of   deceased   to   sue  in  his 

lifetime— Effect  of. 

70.  Foreign  statute — Action  transitory. 

71.  Joinder  of  parties-plaintiff  —  Heirs 

appearing  by  guardian  ad  litem. 

72,73.  Same — Defendants — Joint   tort   fea- 
sors. 

74.  Negligence  —  In    blasting    in    unin- 

habited and  untraveled  region. 

75.  Same — In  operation  of  elevator  with 

doors  open. 

76.  Same— In  using  tools  over  thorough- 

fare. 

77.  Nonresident  alien  mother — Fact  not 

material. 
78-  80.  Surviving   widow  —  Is   heir— Statu- 
tory action. 
81.  Time    to    commence    action  —  From 
death,  not  from  injury. 

III.  Damages  Recoverable  —  Elements  Op. 

82-  85.  As  to  generally. 

86, 87.  Same— Jury  has  power  to  assess. 

88,89.  Same  —  Same  —  Not  limited  to  pe- 
cuniary loss. 

90,91.  Amount  of  damages  awarded  being 
large — Not  necessarily  excessive. 

92.  Same— Verdict  excessive,  when. 

93.  As  to  measure  of  damages— Evidence 

as  to-  crippled  condition  of  chil- 
dren. 

94.  Same— "Comfort,  society,  and  pro- 

tection. ' ' 
95,96.  Same— Compensatory  damages  only 

No    exemplary    or    vindictive 

damages. 

97.  Same — Same — Instruction. 

98.  Same— Same— Medical  and  hospital 

charges. 

99.  Damages   for  death  of   child— Par- 

ent's loss,  only. 

100.  Same — Loss  of  society,  comfort,  and 

protection. 

101.  Same— Same— Expectancy  of  life. 

102.  Same — Same— Same— Presumption. 

103.  Exemplary   damages  — Not   allowed 

by  present  codes. 

104.  Funeral   expenses — When   allowable. 

105.  Grief,  mental  suffering,  and  sorrow 

— Damages  can   not   be   awarded 
for. 
106-108.  Same— "  Sorrow,  grief,  and  mental 
suffering. ' ' 
109.  Life  annuity— In  favor  of  deceased. 


110.  Mental    suffering    because    of    be- 

reavement— Not  to  be  taken  into 
consideration. 

111.  Nonsuit— General  damages. 
112,113.  Pecuniary  damages — Limit  of. 

114, 115.  Same — Value  of  private  life  of  de- 
ceased. 

116, 117.  Pecuniary   interest   of   children— In 
life  of  parent. 
118.  Same — Same — Not  limited  to  minor- 
ity. 

119, 120.  Same — Determining  amount  of  dam- 
ages to  children. 
121.  Rule  of  damages— In  general. 

122- 124.  Social    and    domestic    relations — In 
general. 

125.  Same — ' '  Companionship. ' ' 

126.  " Solace* f — Damages  by  way  of. 

I.     IN  GENERAL. 

Ae  to  tae  effect  of  oeetloa  1970,  Civ.  Code, 
on  above  ■ectlon,  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  S  1970,  note  Part  I. 

1.  A»  to  eonatrnctloa  of  •eetloa— A«  to 
origin. — This  and  preceding  sections  are 
substantial  re-enactment  of  the  act  of  April 
26,  1862.— Benjamin  v.  Eldridge,  50  Cal.  612. 

2.  "In  our  Judgment  but  one  action  is 
permitted,  and  that  action  may  be  brought 
either  by  heirs  of  deceased  or  by  his  per- 
sonal representatives;  and  when  one  ac- 
tion is  brought,  and  court  has  obtained 
Jurisdiction  of  it,  that  is  only  action  which 
statute  permits;  as,  for  instance,  when  per- 
sonal representative  of  deceased  brings  ac- 
tion to  recover  damages  for  act  or  neglect 
causing  death,  If  another  action  is  after- 
ward brought  by  heirs  of  deceased,  pend- 
ency of  prior  action  may  be  well  pleaded 
in  abatement  of  It;  or  if  Judgment  has  been 
rendered  in  first,  such  Judgment  may  be  well 
pleaded  in  bar  of  second  action." — Munro  v. 
Pacific  Coast  D.  &  R.  Co.,  84  Cal.  515,  522, 
18  Am.  St.  Rep.  248,  24  Pac.  803;  Hartigan 
v.  Southern  Pac.  R.  Co.,  86  Cal.  142,  144,  24 
Pac.  851. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §  8333 
and  note. 

3.  Same  —  MHelww  —  Meaning  of. — Word 
"heirs"  in  this  section  is  used  in  common- 
law  sense,  and  Includes  all  persons  who  are 
capable  of  Inheriting  from  deceased,  with- 
out any  reference  to  distribution  of  prop- 
erty of  deceased  under  statute. — Redfleld  v. 
Oakland  Consol.  St.  R.  Co.,  110  Cal.  277, 
42  Pac.  822. 

See  par.  58,  this  note. 

4.  Same— New  eaane  of  action  a;lven.— 
Statutes  like  this  section  create  a  right  en- 
tirely distinct  from  that  vested  In  the  in- 
jured person  before  his  death. — Western 
Metal  Supply  Co.  v.  Pillsbury,  172  Cal.  407, 

156  Tac.  491. 

See,  also,  pars.  9  and  10,  this  note. 

5.  The  above  section  is  not  a  statute  of 
survivorship,  carrying  over  to  some  living 
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person,  after  the  death  of  the  injured  per- 
son, precisely  the  right  of  action  and  pre- 
cisely the  right  of  recovery  that  the  de- 
ceased would  have  had  if  his  injuries  had 
not  resulted  fatally,  but  creates  a  new 
cause  of  action  with  a  different  measure  of 
damages,  which  includes,  in  the  case  of  a 
widow,  damages  accruing  to  her  by  the 
deprivation  of  her  husbands  society,  com- 
fort and  protection. — Early  v.  Pacific  Elec- 
tric Co.,  176  Cal.  79,  167  Pac.  613. 

6.  Same—Not  abrogated  or  sop  plan  ted  by 
section  1070  of  Civil  Code. — This  section 
was  not  abrogated  so  far  as  concerns  ac- 
tions by  the  representative*; of  deceased 
employees  by  the  subsequent  amendment  of 
section  1970  of  the  Civil  Code,  providing: 
that  in  cases  of  negligent  death  his  per- 
sonal representatives  shall  have  a  right  of 
action  against  the  employer,  and  recover 
damages  on  behalf  of  the  widow,  children, 
and  enumerated  relatives.  This  section  still 
remains  in  full  force  and  gives  the  right  of 
action  and  fixes  the  measure  of  recovery  in 
all  cases.  Section  1970  of  the  Civil  Code  is 
to  be  construed  with  this  section  and  not 
as  superseding  it. — Gonsalves  v.  Petaluma 
&  Santa  Rosa  R.  Co.,  17S  Cal.  264,  159  Pac. 
724. 

See,  also,  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
S  1970,  note  Part  I. 

7.  A  cause  of  action  founded  upon  the 
employer's  neglect  in  furnishing  the  em- 
ployee a  safe  place  in  which  to  do  his  work 
is  one  existing  under  this  section  and  not 
one  under  section  1970  of  the  Civil  Code. — 
Gonsalves  v.  Petaluma  &  Santa  Rosa  R.  Co., 
173  Cal.  264,  159  Pac.  724. 

8.  Same— Purpose  of  the  law  Is  "to  com- 
pensate the  family  of  the  person  killed  for 
the  loss  of  a  natural  protector  through 
the  negligence  of  another,  and  Is  not  in- 
tended to  supply  a  solace  for  their  wounded 
feelings.  Hence  the  measure  of  damages 
would  be  the  pecuniary  injury  resulting  to 
those  most  nearly  related  to  the  deceased, 
who  would  in  the  ordinary 'course  of  human 
affairs  be  most  benefited  by  his  future  la- 
bors if  he  had  lived." — Simoneau  v.  Pacific 
Electric  R.  Co.,  159  Cal.  504,  115  Pac.  320. 

0.  Same — Right  distinct  from  that  of  de- 
cedent before  his  death. — The  section  cre- 
ates a  right  entirely  distinct  from  that 
which  was  vested  in  the  injured  person  be- 
fore his  death. — Tann  v.  Western  Pacific 
Railway  Co.,  39  Cal.  App.  377,  178  Pac.  971. 

See,  also,  pars.  4  and  5,  this  note. 

10.  When  the  injured  person  dies  his 
right  of  action  abates,  and  a  new  and  inde- 
pendent cause  of  action  arises  in  favor  of 
his  heirs  or  personal  representatives. — 
Tann  v.  Western  Pacific  Railway  Co.,  39 
Cal.  App.  377,  178  Pac.  971. 

11.  Same— Statute  does  not  limit  right 
of  recovery  to  minor  children.  —  Children 
as  heirs  of  the  deceased  are  entitled  to 
recover  for  the  loss  of  any  benefit  or  pecu- 
niary value  which  they  would  with  reason- 
able certainty  have  received  from  the  par- 
SOS 


ent  after  arriving  at  maturity  as  well  as 
during  minority  measured  by  what  would 
have  been  the  probable  duration  of  the  life 
of  the  deceased. — Valenti  v,  The  Sierra  R. 
Co.,  158  Cal.  412,  111  Pac.  95. 

12.  Same— Under  act  of  1862,  requiring 
action  for  death  by  negligence  or  wrong- 
ful act  to  be  brought  "by  and  in  name  of 
personal  representative  of  such  deceased 
person,"  words  "personal  representatives" 
were  construed  to  mean  administrator  or 
executor  and  not  heir  or  next  of  kin. — 
Kramer  v.  Market  St.  R.  Co.,  25  Cal.  435. 

See  par.  53,  this  note. 

13.  Same— Same— Father  of  minor  child 
conld  not  sue  as  father  and  sole  heir;  on  the 
ground  that  the  statute  was  In  derogation 
of  the  common  law  and  must  be  strictly 
construed. — Kramer  v.  Market  St.  R.  Co.,  25 
Cal.  435. 

See,  ante,  S  4,  note  par.  40. 

14.  Abatement  or  survival  of  action— In. 
general. — The  common-law  rule  as  to  abate- 
ment of  personal  actions  by  death  has  not 
been  changed  in  this  state,  and  the  cause 
of  action  for  damages  for  the  death  of  a 
person,  not  a  minor,  caused  by  the  wrong- 
ful act  or  neglect  of  another  given  to  his 
heirs  or  personal  representatives  by  above 
section,  abates  with  the  death  of  the  wrong- 
doer prior  to  action  brought,  and  such  an 
action  can  not  be  maintained  against  his 
personal  representatives. — Clark  v.  Good- 
win, 170  Cal.  527,  L.  R.  A.  1916A,  1143,  lfr 
N.  C.  C.  A.  1022,  150  Pac.  357. 

As  to  abatement  of  action  for  non-joinder 
of  heirs,  see  par.  49,  this  note. 

15.  The  above  section,  providing  that 
"when  the  death  of  a  person  not  being  a 
minor  is  caused  by  the  wrongful  act  or 
neglect  of  another,  his  heirs  or  personal 
representatives  may  maintain  an  action  for 
damages  against  the  person  causing  the 
death,  or  if  such  person  be  employed  by  an- 
other person  who  is  responsible  for  his  con- 
duct, then,  also  against  such  other  person," 
modifies  the  common  law  only  to  the  extent 
of  giving  a  right  of  action  for  damages 
caused  by  the  death  of  a  person,  to  his  heirs, 
or  to  his  personal  representatives  solely  for 
the  benefit  of  his  heirs,  and  in  no  way  pur- 
ports to  affect  the  well  settled  common-law 
rules  as  to  abatement  of  personal  actions- 
by  death. — Clark  v.  Goodwin,  170  Cal.  527, 
L.  R.  A.  1916A,  1143,  10  N.  C.  C.  A.  1022,  150 
Pac.  357. 

II.    ACTIONS  FOR  DEATH  BY  NEGLIGENT 
OR  WRONGFUL.  ACT. 

As  to  action  by  representative  for  death 
caused  by  wrongful  act,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  8  1970,  note  Part  I. 

As  to  rla*at  of  action  secured  by  this  sec- 
tion   being    limited    by    the    provisions    of 

section  1970  Civil  Code,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  §  1970  and  note. 

16.     As   to  action   being  purely  statutory. 

— Action  for  death  by  negligence  or  wrong- 
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ful  act  Is  purely  statutory;  at  common  law 
no  such  right  of  action  existed. — Burk  v. 
Areata  &  M.  R.  Co.,  125  Cal.  364,  368,  73  Am. 
St.  Rep.  52,  67  Pac.  1065;  Daubert  v.  West- 
ern Meat  Co.,  139  Cal.  480,  69  Pac.  297,  70 
Pac.  244. 

17.  Such  action  may  be  maintained  either 
by  heirs  or  personal  representatives,  but 
separate  actions  can  not  be  brought  or 
maintained  by  both. — Hartigan  v.  Southern 
Pac.  R.  Co.,  86  Cal.  142,  24  Pac.  851.  See 
Munro  v.  Pacific  Coast  D.  &  R.  Co.,  84  Cal. 
515,  18  Am.  St.  Rep.  248,  24  Pac.  303.  See 
Lange  v.  Schoettler,  115  Cal.  388,  47  Pac. 
139. 


18.  Same— One    actios   only   Is   permitted 

by  this  section,  and  it  may  be  brought  by 
personal  representatives  for  benefit  of  heir. 
— Munro  v.  Pacific  Coast  V.  &  R.  Co.,  84  Cal. 
515,  522,  18  Am.  St.  Rep.  248,  24  Pac.  303. 
See,  also,  pars.  36,  46,  this  note. 

19.  Action  by  administrator— In  general. 

— Administrator  of  estate  of  decedent  may 
bring  action  to  recover  damages  for  his 
death;  such  action  is  directly  authorized  by 
this  section. — Munro  v.  Pacific  Coast  D.  & 
R.  Co.,  84  Cal.  515,  18  Am.  St.  Rep.  248,  24 
Pac.  303;  Burk  v.  Areata  &  M.  R.  Co.,  125 
Cal.  364,  368  73  Am.  St.  Rep.  52,  57  Pac. 
1065. 

See,  also,  pars.  38-40,  this  note. 

As  to  administrator  or  trniitee,  necessity 
of  joining  heirs,  etc.,  see  pars.  42-49,  this 
note. 

Aji  to  right  of  action  by  representative 
for  death  canned  by  wrongful  act,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  §  1970,  note  Part  I. 

20.  Action  by  administrator  for  death 
caused  by  negligence  is  new  one  given  by 
this  statute  for  benefit  of  the  heirs,  and  not 
transfer  to  representatives  of  right  of  ac- 
tion deceased  would  have  had  if  he  had 
survived  the  injury. — Munro  v.  Pacific  Coast 
D.  &  R.  Co.,  84  Cal.  515,  528,  18  Am.  St. 
Rep.  248,  24  Pac.  303. 

21.  Same— Complaint  must  show  what. — 

The  complaint  must  show  that  there  are 
heirs,  or  it  will  not  state  cause  of  action, 
because  action  is  purely  statutory,  and  stat- 
ute provides  only  that  he  may  bring  action 
for  benefit  not  of  estate  but  of  heirs;  there 
being  no  heirs  there  can  be  no  recovery. — 
Webster  v.  Norwegian  MIn.  Co.,  137  Cal. 
399,  70  Pac  276.  See  Stafford  v.  Drew,  3 
Duer  (N.  Y.)  627;  Serensen  v.  Northern  Pac. 
R.  Co.,  46  Fed.  407. 
See,  also,  pars.  24,  55,  this  note. 

22.  Same— 'Damages  recovered  not  part 
of  estate. — Damages  recovered  by  him  in 
such  action  are  not  assets  of  estate  of  dece- 
dent, but  go  to  heirs  and  persons  Injured 
by  death. — Munro  v.  Pacific  Coast  D.  &  R. 
Co.,  84  Cal.  515,  522,  18  Am.  St.  Rep.  248, 
24  Pac.  308. 

See,  also,  pars.  38-40,  41,  this  note. 


ters  testamentary  or  of  administration 
from  any  cause,  and  in  other  specific  cases, 
"the  superior  court,  or  a  judge  thereof, 
must  appoint  a  special  administrator  to 
collect  and  take  charge  of  the  estate  of  the 
decedent."  Section  1412  of  the  Code  of  Civil 
Procedure  provides  that  the  appointment 
must  be  made  "by  entry  upon  the  minutes 
of  the  court,  specifying  the  powers  to  be 
exercised  by  the  administrator."  Section 
1416  of  the  Code  of  Civil  Procedure  provides 
that  the  special  administrator  "must  collect 
and  preserve  for  the  executor  or  adminis- 
trator all  the  personal  property  of  the  de- 
cedent and  demands  of  the  estate."  The 
commencement  and  maintenance  of  an  ac- 
tion to  recover  damages  for  wrongful  death 
should  be  held  to  be  within  the  scope  of 
the  powers  and  duties  of  a  special  adminis- 
trator, as  such  powers  and  duties  are  de- 
fined by  our  statute.  Although  the  moneys 
recovered  in  such  an  action  do  not  consti- 
tute assets  of  the  estate,  they  do  consti- 
tute property  which  it  is  the  right  and  duty 
of  the  personal  representative  of  the  de- 
ceased to  collect  for  the  benefit  of  the  heirs, 
and  the  right  to  maintain  an  action  for  the 
recovery  of  the  same  is  expressly  conferred 
upon  such  personal  representative. — Ruiz 
v.  Santa  Barbara  Gas  &  Electric  Co.,  164 
Cal.  188,  128  Pac.  330,  382. 

24.  Same— Same— Complaint— Allegation 
aa  to  heir. — The  complaint  in  an  action  for 
wrongful  death  fails  to  state  a  cause  of 
action,  where  it  fails  to  allege  that  the 
deceased  left  any  heir,  an  allegation  abso- 
lutely essential  in  an  action  of  this  char- 
acter.— Ruts  v.  Santa  Barbara  Gas  &  Elec- 
tric Co.,  164  Cal.  188,  128  Pac.  330,  331. 

See,  also,  par.  21,  this  note. 

25.  Action  by  employer  —  Employer'* 
right  of  action— Subrogation  to  rights  of 
widow,  when. — In  view  of  the  fact  that  sec- 
tion 19a  of  the  Workmen's  Compensation 
Act  gives  the  right  of  recovery  to-  the 
widow  of  the  employee,  and  not  to  the  minor 
children,  the  making  of  a  claim  by  the 
widow  alone  is  sufficient  to  transfer  to  the 
employer  the  right  to  ^recover  established 
under  above  section. — Western  States  Gas 
&  Elec.  Co.  v.  Bayside  Lumber  Co.,  182  Cal. 
140,  187  Pac.  735. 

26.  Same— Same— As  to  constitutionality 
of  provision. — The  provision  of  the  Work- 
men's Compensation  Act  concerning  the 
right  of  subrogation  of  the  employer  is 
merely  a  legislative  recognition  of  the  equi- 
table doctrine  of  subrogation,  and  does  not 
go  beyond  the  purview  of  article  XX,  sec- 
tion 21,  of  the  constitution  fixing  the  lia- 
bility of  employers. — Western  States  Gas  & 
Elec.  Co.  v.  Bayside  Lumber  Co.,  182  Cal. 
140,  187  Pac.  735,  following  Stockpole  v. 
Pacific  Gas  &  Elec.  Co.,  181  Cal.  700,  186  Pac. 
354. 


Same— Special  administrator— Right 
of  action  by. — Section  1411,  post,  provides 
that  in  the  event  of  delay  in  granting  let- 
C.  C.  P.— $8 


27.     Same     Same— A*    to    when    proper.— 

Where  an  employer  has  paid  the  widow  of 
a  deceased  employee  the  compensation  pro- 
vided by  law,  he  is  entitled  to  maintain  the 
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suit  against  the  third  person  for  such  death, 
regardless  of  the  claim  that  the  right  of 
action  is  in  the  insurance  carrier  of  the 
employer,  in  the  absence  of  any  evidence 
that  the  carrier  has  paid  the  compensation 
or  served  notice  upon  the  widow  that  it 
accepted  the  responsibility. — Western  States 
Gas  ft  Elec.  Co.  v.  Bayside  Lumber  Co.,  182 
Cal.  140,  187  Pac.  7S5,  applying  doctrine  in 
Perry  v.  Industrial  Accident  Com.,  180  CaL 
497,  181  Pac.  788. 


Basse  —  Sane  —  Contributory  ne**ll- 
•Pleading-*— Instruction. — In  an  ac- 
tion by  the  employer  under  section  SI  of  the 
Workmen's  Compensation  Act  for  the  death 
of  an  employee,  where  contributory  negli- 
gence was  not  pleaded  as  a  defense,  the 
answer  alleging  that  the  injury  was  wholly 
the  result  of  the  negligence  of  the  deceased, 
which  amounted  to  nothing  more  than  a 
denial  of  negligence  on  the  part  of  defend- 
ant, an  Instruction  that  contributory  negli- 
gence was  not  a  defense  in  the  action  was 
properly  given. — Western  States  Gas  ft 
Elec.  Co.  v.  Bayside  Lumber  Co.,  182  Cal. 
140,  187  Pac.  735,  following  doctrine  in 
Crabbe  v.  Mammoth  Channel  Min.  Co.,  168 
Cal.  500,  143  Pac.  714. 

29.  In  those  instances  in  which  the 
cause  is  tried  upon  the  theory  that  contrib- 
utory negligence  was  involved  and  the  jury 
had  been  so  instructed,  an  appellate  court 
will  not,  upon  appeal,  hold  that  the  issue 
of  contributory  negligence  was  not  in- 
volved.— Western  States  Gas  ft  Elec.  Co.  v. 
Bayside  Lumber  Co.,  182  Cal.  140,  187  Pac. 
735,  following  Hughes  v.  Warman  Steel 
Casting  Co.,  174  Cal.  562,  163  Pac.  885;  Schuh 
v.  R.  H.  Herron  Co.,  177  Cal.  13,  18,  169  Pac. 
682;  Busch  v.  Los  Angeles  R.  Corp.,  178 
Cal.  536,  2  A.  L.  R.  1607,  174  Pac.  665. 


86.  Saint-  flame— Danagf  recoverable 
—Pecuniary  loss— Element  of  loss  of  care 
of  fatner— Instruction*. — In  an  action  by  a 
subrogated  employer  for  the  death  of  an 
employee  who  left  a  widow  and  minor  chil- 
dren, instructions  on  the  measure  of  dam- 
ages which  authorized  the  jury  in  arriving 
at  the  pecuniary  loss  to  consider  the  ele- 
ment of  loss  of  care  in  the  case  of  the 
children  can  not  be  made  the  subject  of 
complaint  by  defendant,  in  the  absence  of 
request  for  a  more  pointed  and  emphatic 
instruction  limiting  the  liability  to  pecu- 
niary loss. — Western  States  Gas  ft  Elec.  Co. 
v.  Bayside  Lumber  Co.,  182  Cal.  140,  187 
Pac.  735. 


SI.  Same— Same— Evidence— Dependency 
of  widow  of  deceased  employee. — In  an  ac- 
tion brought  by  an  employer  under  section 
31  of  the  Workmen's  Compensation  Act  for 
the  death  of  an  employee  against  a  third 
person  whose  negligence  caused  the  death, 
the  defendant  was  not  prejudiced  by  the 
admission  of  testimony  that  the  widow  of 
the  deceased  was  dependent  upon  him  for 
support,  where  it  appeared  that  she  had  re- 
ceived four  thousand  five  hundred  dollars 
in    compensation    and    three    thousand    five 


hundred  dollars  In  life  insurance. — Western 
States  Gas  ft  Elec.  Co.  v.  Bayside  Lumber 
Co.,  182  Cal.  140.  187  Pac.  735,  following 
Green  v.  Southern  Pac,  Co.,  122  Cal.  568,  55 
Pac.  677. 

As  to  qneatlon  of  dependency  mot  eetntr 
relevant  in  an  action  by  him  or  personal 
representative,  under  above  section,  see 
pars.  60,  61,  this  note. 


Same  —  flame  —  Same  —  Relevancy  of 
dependency. — The  right  of  subrogation  given 
to  an  employee  under  the  Workmen's  Com- 
pensation Act  only  exists  in  the  case  of  a 
lawful  claim  agaist  an  employer  by  persons 
wholly  or  partially  dependent  upon  the  em- 
ployee for  support,  and  this  makes  the  fact 
of  dependency  relevant  in  an  action  by  the 
employer  for  the  injury  or  death  of  the  em- 
ployee.— Western  States  Gas  ft  Elec.  Co.  ▼. 
Bayside  Lumber  Co.,  182  Cal.  140,  187  Pac. 
735. 


S3.     Same— Same— Measure  of  damages.— 

Where  an  action  is  brought  under  section 
81  of  the  Workmen's  Compensation  Act  by 
an  employer  against  a  third  person  for  the 
death  of  an  employee,  the  measure  of  dam- 
ages is  not  fixed  in  the  act.  but  the  em- 
ployer must  pay  the  dependents  of  the  em- 
ployee the  difference,  if  any,  over  and  above 
the  amount  paid  by  the  employer. — Western 
States  Gas  ft  Elec  Co.  v.  Bayside  Lumber 
Co.,  182  Cal.  140,  187  Pac.  735. 


84.  flame— -flame— Notice  of  Injnry— Act- 
ual knowledge. — Under  section  20  of  the 
Workmen's  Compensation  Act  (Stats.  191S. 
p.  290),  an  employer  had  actual  knowledge 
of  an  accident  sufficient  to  entitle  it  to 
bring  suit  for  the  death  of  its  employee 
without  being  served  with  written  notice 
of  the  injury,  where  its  foreman  visited  the 
scene  before  the  deceased  was  removed  and 
while  the  circumstantial  evidence  of  the 
cause  of  death  was  still  manifest  to  obser- 
vation.— Western  States  Gas  ft  Elec.  Co.  ▼. 
Bayside  Lumber  Co.,  182  Cal.  140,  185  Pac. 
785. 

85.  Action  by  heirs— Jndgment  dlstrlbn- 
tins;  damages  awarded. — The  above  section 
does  not  authorize  separate  actions  by  the 
several  heirs,  and  separate  awards  of  dam- 
ages In  favor  of  each  heir  is  not  warranted, 
a  judgment  awarding  to  each  heir  his  pro- 
portion of  the  recovery  is  not  proper;  the 
loss  of  each  and  all  must  be  considered. 
The  statute  does  not  provide  for  a  distribu- 
tion among  the  members  of  the  family  who 
take  as  the  beneficiaries  of  the  statute.  It 
Is  not  intended  that  the  amount  recovered 
shall  be  divided  into  integral  or  propor- 
tional parts.  The  persons  entitled  do  not 
take  as  heirs  or  by  succession,  but  as  bene- 
ficiaries of  the  statute;  "the  statute  being; 
framed  upon  the  theory  that  the  heirs  will 
always  constitute  the  family  of  the  de- 
ceased."— Robinson  v.  Western  States  Gas 
ft  Elec.  Co.,  184  Cal.  401,  194  Pac.  39,  follow- 
ing  doctrine  in  Simoneau  v.  Pacific  Electric 
H.  Co.,  159  Cal.  494,  508,  115  Pac.  320,  327. 
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See,  also,  Daubert  v.  Western  Meat  Co., 
139  Cal.  480,  96  Am.  St.  Rep.  164,  69  Pac 
297,  73  Pac.  244. 

34.     Same — One   action   only  la  permitted 

by  above  section;  its  language  admits  of  no 
other  construction. — Robinson  vr  Western 
States  Gas  &  Elec.  Co.,  184  Cal.  401.  194  Pac. 
39,  following  doctrine  in  Salmon  v.  Rath- 
Jens,  152  Cal.  294,  92  Pac.  733. 
See,  also,  par.  18,  this  note. 

37.  Action  by  husband— For  death  of 
wife. — The  cause  of  action  is  held  to  be 
neither  for  injury  to  wife  nor  to  husband, 
but  is  one  cause  of  action  by  the  husband 
for  damages,  as  heir  of  the  deceased,  for  a 
negligent  injury  causing:  death  of  the  wife. 
— Groom  v.  Bangs,  153  Cal.  458,  96  Pac.  603. 

Aa  to  action  by  surviving  wife  for  death 
of  huaband,  see  pars.  41,  77,  this  note. 

38.  Action  by  peraonal  repreaentatlve— 
For  benefit  of  helm— Recovery  not  part  of 
decedent's  eatatc. — It  Is  settled  that  the  ac- 
tion authorised  by  the  above  section  is  one 
solely  for  the  benefit  of  the  heirs  by  which 
they  may  be  compensated  for  the  pecuniary 
loss  suffered  by  them  by  reason  of  the  loss 
of  their  relatives.  The  money  recovered 
constitutes  no  part  of  the  estate  of  de- 
ceased, and  where  the  action  is  brought  or 
the  money  recovered  by  the  personal  repre- 
sentative of  the  deceased,  such  personal 
representative  is  acting:  solely  as  a  statu- 
tory trustee  for  the  benefit  of  the  heirs  on 
account  of  whom  the  recovery  is  had. — 
Ruiz  v.  Santa  Barbara,  etc.,  Co.,  164  Cal. 
188,  191,  128  Pac.  330;  In  matter  Estate  of 
Riccomi,  185  Cal.  458,  14  A.  L.  R.  609,  197 
Pac.  97,  following-  doctrine  in  Webster  v. 
Norwegian  Mining;  Co.,  137  Cal.  399,  92  Am. 
St.  Rep.  181,  70  Pac.  276. 

See,  also,  pars.  22,  42,  this  note. 

Aa  to  action  by  adminlatrator,  see   pars. 
18-24,  this  note. 

3*.  Same— Same— Heir  who  has  ■offered 
bo  substantial  injnry. — Under  the  above  sec- 
tion it  is  the  pecuniary  loss  to  an  heir  by 
reason  of  the  death  that  is  recoverable,  and 
that  only  (see  generally  on  this  subject 
Simoneau  v.  Pacific  Electric  Railway  Co., 
159  Cal.  494,  505,  509,  116  Pac.  320).  It  fol- 
lows from  this,  inevitably,  that  there  can 
be  no  substantial  recovery  on  account  of 
any  heir  who  has  not  suffered  substantial 
pecuniary  Injury. — In  matter  Estate  of  Ric- 
comi, 185  Cal.  468,  14  A.  L.  R.  509,  197  Pac. 
-  97;  Burk  v  Areata,  etc.,  R.  R.  Co.,  126  Cal. 
364,  73  Am.  St.  Rep.  52,  57  Pac.  1065. 

40.  Same  —  Same  —  Recovery  distributed 
on  what  basis. — In  the  case  of  a  recovery  by 
the  personal  representative,  the  money 
arising  therefrom  Is  to  be  distributed 
among  the  heirs  according  to  their  respec- 
tive pecuniary  loss,  and  not  In  accordance 
with  the  statute  of  distribution. — In  matter 
Estate  of  Riccomi,  186  Cal.  458,  14  A.  L.  R. 
509,  197  Pac.  97. 


Aa  to  distribution  among  beneficiaries  of 
money  recovered  aa  damages  for  wrongful 
death  of  decedent,  see  note,  12  A.  L  R.  516. 

41.  Action  by  wife  for  death  of  huaband 
— Compensatioa  to  husband— Does  not  bar 
right* — The  fact  that  there  was  compensa- 
tion for  Injury  of  husband  in  his  lifetime 
does  not  bar  right  of  widow  to  recover  un- 
der the  above  section,  when  such  injuries 
result  in  death. — Earley  v.  Pacific  Electric 
Co.,  176  Cal.  79,  167  Pac.  513. 

See,  also,  par.  77,  this  note. 

Aa  to  action  by  surviving  husband  for 
death  of  wife*  see  par.  37,  this  note. 

Aa  to  new  cause  of  action  being  given  by 
section,  see  pars.  4,  5,  9,  10,  this  note. 

42.  Administrator  a  trustee— In  general* 

— Action  brought  under  this  section  is  a 
purely  statutory  one  and  the  recovery  is 
for  the  benefit  of  the  heirs.  The  bringing 
of  the  action  by  the  personal  representative 
of  the  deceased  does  not  make  the  damages 
recovered  a  part  of  the  estate  of  the  de- 
ceased. The  administrator  as  such  has  no 
interest  in  the  matter  and  brings  the  action 
only  because  the  statute  says  so.  He  is 
made  a  statutory  trustee  to  recover  the 
damages  for  the  benefit  of  the  heirs. — Jones 
v.  Leonardt,  10  CaL  App.  284,  286,  101  Pac. 
811. 

Aa  to  action  by  administrator,  see  pars. 
19-24,  this  note. 

Aa  to  recovery  being  no  part  of  decedent's 
estate,  see  pars.  22,  38-40,  this  note. 

43.  Same— Heirs  essential* — Unless  it  be 
shown  there  are  heirs  who  can  take,  an  ad- 
ministrator has  no  right  of  action  under 
this  section. — Jones  v.  Leonardt,  10  Cal. 
App.  284,  286,  101  Pac.  811. 

See  par.  71,  this  note. 

44.  Same  —  Same  —  All  heirs  most  be 
joined. — An  action  by  a  portion  only  of  the 
heirs  is  not  the  action  authorized  by  the 
statute.  All  the  heirs  should  therefore  be 
joined  as  plaintiffs,  unless  the  consent  of 
any  one  of  them,  or  more,  can  not  be  ob- 
tained; in  which  event,  such  unconsenting 
heir  or  heirs  should,  under  the  provisions, 
be  made  a  defendant  or  defendants. — Sal- 
mon v.  Rathjens,   162  Cal.  294,  92  Pac.  733. 

Aa  to  Joinder  of  parties  plaintiff,  see  par. 
71,  this  note. 

45.  Wholly  statutory,  and  must  be 
brought  In  the  names  of  those  to  whom  the 
right  of  action  is  given  in  the  statute. — 
Salmon  v.  Rathjens,  152  Cal.  294,  92  Pac. 
733.  See  Webster  v.  Norwegian  Mining  Co., 
137  Cal.  399,  92  Am.  St.  Rep.  181,  70  Pac. 
276;  Oates  v.  Union  Pac.  R.  Co.,  104  Mo.  514, 
24  Am.  St  Rep.  348,  16  S.  W.  487;  Usher  v. 
West  Jersey  R.  Co.,  126  Pa.  St.  206,  12  Am. 
St.  Rep.  865,  17  AtL  597;  St.  Louis  I.  M.  & 
S.  R.  Co.  v.  Needham,  52  Fed.  371,  3  C.  C.  A. 
129. 

46.  Same  —  Same  —  Single  action  alone 
permitted. — A  recovery  in  one  action  is  a 
bar  to  a  further  recovery  in  a  subsequent 
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action  by  some  other  heir  or  heirs  of  whose 
existence  defendant  had  no  knowledge  at 
the  time  of  the  first  action  (dictum). — Sal- 
mon v.  Rathjens,  152  Cal.  296,  92  Pac.  733; 
citing  Daubert  v.  Western  Meat  Co.,  139 
Cal.  480,  69  Pac.  297,  73  Pac.  244. 
See  pars.  18,  36,  this  note. 


47.  Same— Non-Joinder  of  heirs— Asaonnt 

of  damarea, — In  such  action  the  damages 
are  awarded  in  the  aggregate,  and  the  only 
possible  effect  of  a  non-joinder  of  heirs  of 
the  deceased  would  be  to  diminish  rather 
than  enhance  the  amount,  and  a  refusal  to 
allow  the  defendant  to  prove  the  existence 
of  heirs  non-joined  was,  for  this  reason, 
without  prejudice  on  the  question  of  such 
amount. — Salmon  v.  Rathjens,  152  Cal.  296, 
92  Pac.  733. 

48.  In  an  action  for  the  death  of  two 
children  brought  by  a  mother  against  an 
electric  company,  the  measure  of  damages 
is  that  fixed  in  the  case  of  Bond  v.  United 
Railroads,  159  Cal.  270,  113  Pac.  366. — 
Pierce  v.  United  Gas  &  Electric  Co.,  161  Cal. 
176,  189,  118  Pac.  700. 

49.  Same— Same— Ground  for  abatement. 

— Where  all  heirs  are  not  joined,  and  timely 
objection  is  made,  the  action  should  be 
abated,  or,  at  least,  the  other  heirs  should 
be  made  parties;  but  where  the  complaint 
states  a  cause  of  action  upon  the  theory 
that  plaintiffs  are  the  only  heirs  of  de- 
ceased, and  no  objection  that  there  were 
other  heirs  is  made  by  defendant  until  the 
trial  had  commenced,  or  was  in  progress, 
and  for  four  months  after  answer  filed,  and 
then  only  objection  made  upon  general  in- 
formation and  belief,  and  without  evidence 
or  other  showing  in  support  thereof,  and 
unaccompanied  by  a  request  for  an  amend- 
ment, or  otherwise  laying  a  foundation  for 
a  legal  inquiry  into  the  facts,  the  objection 
is  deemed  to  have  been  waived,  as  provided 
in  section  434,  ante. — Salmon  v.  Rathjens, 
152  Cal.  295,  92  Pac.  733. 

As  to  abatement  of  action  generally,  see 
pars.   14,   15,   this   note. 

50.  Cause  of  action  arising;  In  Alaska- 
Action  transitory. — The  law  of  Alaska  must 
be  pleaded  not  only  to  show  that  the  right 
of  action  existed  in  that  forum,  but  that 
the  action  was  brought  by  the  person  au- 
thorized to  bring  the  action. — Ryan  v.  North 
Alaska  Salmon  Co.,  153  Cal.  439,  95  Pac. 
862. 

As  to  foreign  statute  and  transitory  ac- 
tion, see  par.  70,  this  note. 

As  to  transitory  actions  generally,  see 
I  Kerr's  Pleading  and  Practice,   99  320,  322. 

51.  Where  an  action  is.  brought  in  Cali- 
fornia for  negligence  causing  death  in 
Alaska  it  is  necessary  to  allege  and  prove 
the  law  of  the  territory  giving  the  right 
of  action. — Ryan  v.  North  Alaska  Salmon 
Co.,  153  Cal.  439,  96  Pac.  862. 

52.  Where  the  complaint  is  silent  as  to 
the  laws  of  the  territory  af  Alaska,  the  de- 
fendant's  demurrer   for   lack   of   facts   was 


6M 


properly  sustained  without  leave  to  amend, 
where  it  is  not  made  to  appear  that  the 
plaintiff  could  have  obviated  the  omission. 
— Ryan  v.  North  Alaska  Salmon  Co.,  153  Cal. 
439,  95  Pac.  862. 

58.  Community  relation— In  general. — In 
case  where  action  was  brought  by  surviving 
husband  and  children,  as  heirs,  for  negli- 
gence causing  death  of  wife  and  mother, 
it  was  contended  by  defendant  that  in  this 
state,  where  community  property  is  rec- 
ognized, husband  is  only  heir  of  wife,  and 
that  damages  recoverable  are  based  entirely 
upon  such  community  relation.  Court  say: 
"We  think,  however,  that  appellant  is  mis- 
taken in  its  construction  of  section  377 
[erroneously  printed  "337"]  of  Code  of  Civil 
Procedure.  Damages  recoverable  are  not 
product  of  community  accumulations;  nor 
does  the  word  Tieirs*  as  there  used  refer 
to  those  persons  who  would  succeed  to 
money  so  recoverable  if  it  had  not  been 
in  possession  of  community  as  community, 
property  at  time  of  Mrs.  Redfield's  death; 
but  word  is  used  in  its  common-law  sense, 
and  denotes  those  who  are  capable  of  in- 
heriting from  deceased  person  generally, 
and  without  limitations  resulting  from 
statutes  relating  to  distribution  of  commu- 
nity property.  It  is  true  that,  under  section 
1401,  Civil  Code,  upon  death  of  wife  entire 
community  property,  without  administra- 
tion, belongs  to  surviving  husband  (with 
certain  exceptions  not  affecting  this  ques- 
tion), but  damages  here  sought  to  be  re- 
covered arose  upon  Mrs.  Redfield's  death, 
and  in  consequence  thereof  had  no  existence 
prior  to  her  death,  and  husband's  right  to 
recover  them  is  not  based  upon  supposition 
that  they  were  part  of  her  estate  which  ex- 
isted even  moment  before  her  death;  but 
his  claim  to  damages  is  for  injury  personal 
to  himself,  and  not  for  injuries  inflicted 
upon  wife,  and  which  passed  to  him  under 
statute  relating  to  succession  or  inheritance 
of  property.  Her  personal  representative 
might  have  maintained  action;  but,  in  such 
case,  damages  recovered  would  not  have  be- 
longed to  her  estate,  nor  been  liable  for  her 
debts;  and  same  thing  would  be  true  if  hus- 
band had  died  from  similar  injuries  and  re- 
covery had  been  obtained  by  his  personal 
representative.  Recovery  is  for  injury  in- 
flicted upon  plaintiff  personally,  and  not  for 
injuries  inflicted  upon  her;  and  word  'heirs* 
in  statute  is  intended  to  limit  right  of  re- 
covery to  a  class  of  persons  who,  because  of 
their  relation  to  deceased,  are  supposed  to 
be  injured  by  her  death." — Redfleld  v.  Oak- 
land Consol.  St.  R.  Co.,  110  Cal.  227,  289, 
290,  42  Pac.  822;  distinguishing  Tell  v.  Gib- 
son, 66  Cal.  247.  6  Pac.  223;  McFadden  v. 
Santa  Ana,  O.  &  T.  St.  R.  Co.,  87  Cal.  464, 
467,  11  L.  R.  A.  252,  25  Pac.  681. 

54.  Companionship— Aa  to  ffenerally,  see 

par.  124,  this  note. 

55.  Complaint  for  death  eanses!  by  ne?lft- 
a;ent  act— Snmclency  of. — In  such  an  action 
by   the  husband   of  the  deceased,  it  is  not 
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necessary  to  expressly  allege  that  he  was 
her  heir,  where  it  was  alleged  that  she  was 
his  wife  at  the  time  of  her  death. — Groom 
v.  Bangs,  153  Cal.  458,  96  Pac.  503. 

An   to    complaint   and   lt»   sufficiency,    see 

pars.  21,  24,  this  note. 

56.  Contributory  neajllffence  —  Setting 
aside  verdict  for. — It  is  only  when  the  evi- 
dence in  chief  shows  clearly  and  without 
conflict  that  the  person  injured  has  been 
guilty  of  culpable  negligence  directly  con- 
tributing to  the  injury  resulting  in  death 
that  the  appellate  court  can  set  aside  a 
verdict  of  a  jury  upon  that  ground;  and 
this  requirement  is  not  met,  where  one  is 
exercising  his  right  in  the  lawful  use  of 
the  public  roads  and  is  Injured  in  attempt- 
ing to  remove  an  obstruction  therefrom,  al- 
though he  might  have  passed  safely  with- 
out such  removal,  and  would  not  have  been 
injured  but  for  the  attempt  to  make  such 
removal  where  it  is  shown  that  he  took 
ample  precautions  to  avoid  the  danger  or- 
dinarily involved  therein  (Beatty,  C.  J.,  dis. 
op.). — Shade  v.  Bay  Counties  Power  Co.,  152 
Cal.  16,  92  Pac.  62. 

57.  Same  —  Qaestloa     of     law,     when. — 

Where  the  deceased  was  a  business  man, 
twenty-eight  years  old,  of  good  intelligence, 
and  knew  the  danger  of  live  wires,  though 
not  an  expert,  and  was  not  placed  in  a 
position  of  danger  by  the  negligence  of  the 
defendant,  or  tempted  by  business  interests 
to  incur  peril,  or  threatened  with  serious 
wrong  by  an  obstruction  negligently  left  by 
the  defendant,  which  he  could  not  have 
avoided  by  going  round  It,  but  voluntarily 
undertook  to  remove  a  live  wire  hanging 
from  a  pole  over  the  aide  of  the  road,  and 
received  a  shock  which  caused  death,  his 
conduct  was  careless  and  negligent  in  the 
extreme  sense,  and  was  guilty,  as  a  matter" 
of  law,  of  contributory  negligence,  and  a 
nonsuit  should  have  been  granted,  and  a 
verdict  for  plaintiff  was  unwarranted. — 
Shade  v.  Bay  Counties  Power  Co.,  152  Cal. 
13,   92   Pac.   62. 

58.  Where  the  facts  are  clear  and  un- 
disputed, and  no  other  inference  than 
that  of  negligence  can  be  drawn  from  them, 
the  court  is  not  required  to  submit  the 
question  to  the  jury,  but  may  itself  make 
the  inference;  but  there  can  be  no  recovery 
if  the  injured  person  could  have  avoided  the 
accident  by  the  exercise  of  reasonable  care 
on  his  part. — Shade  v.  Bay  Counties  Power 
Co.,   152  Cal.  11,  92  Pac.  62. 

."»».  Dependency  need  not  exist— Section 
'"To  of  Civil  Code  not  applicable. — An  ac- 
tion for  the  death  of  an  employee  due  to 
employer's  neglect  to  furnish  a  safe  place 
and  safe  conditions  of  work  is  not  one  cre- 
ated or  given  by  section  1970,  Civil  Code, 
but  one  that  exists  under  the  above  sec- 
tion, and  proof  of  dependency  is  not  re- 
quired.— Taylor  v.  Albion  Lumber  Co.,  176 
Cal.  347,  L.  R.  A.  1918B.  168  Pac.  348. 


60.  Same  — Relief  for  benefit  of  tbe 
"heirs"— Regardless  of  dependency. — The  re- 
lief given  by  this  section  is  one  for  the 
benefit  of  the  "heirs"  for  any  pecuniary 
loss  they  may  suffer,  and  lies  regardless 
of  the  dependency  of  such  heirs. — Fong 
Lin  v.  Probert,  —  Cal.  App.  — ,  195  Pac. 
437,  439. 

61.  Same— Same— Nonrenldence— Immate- 
rial when. — In  such  an  action  deprivation  of 
the  support  that  the  deceased  was  morally 
and  legally  bound  to  furnish  his  wife  and 
children  is  the  pecuniary  loss  suffered  in  the 
present  case,  and  the  fact  that  they  were 
nonresidents  does  not  in  any  manner  affect 
their  rights. — Fong  Lin  v.  Probert,  —  Cal. 
App.  — ,  195  Pac.  437.  439. 

Am  to  nonresident  alien  mother,  see  par. 
77,  this  note. 

62.  Dismissal  of  action— On  around  that 
plaintiff  la  alien  enemy. — Action  for  death 
of  son  by  a  nonresident  alien  mother,  resi- 
dent of  Austria-Hungary,  will  not  be  dis- 
missed because  of  plaintiff's  status  as  an 
alien  enemy,  where  the  death  was  the  result 
of  injuries  sustained  prior  to  declaration 
of  war. — Taylor  v.  Albion  Lumber  Co.,  176 
Cal.  147,  168  Pac.  348. 

As  to  nonresidents,  see  pars.  66,  77,  this 
note. 

As  to  nonsuit,  see  par.  Ill,  this  note. 

63.  Evidence— As  to  what  must  show. — To 

entitle  the  plaintiff  to  recover  for  death  of 
party  caused  by  wrongful  or  negligent  act 
of  another,  two  things  must  be  shown,  to 
wit:  1.  The  wrongful  act  or  negligence  of 
defendant;  and  2.  No  want  of  ordinary  care 
on  part  of  decedent.  Qravamen  of  action 
is  negligence  or  wrongful  act  of  defendant, 
and  there  can  be  no  recovery  where  it 
appears  that  negligence  of  decedent  con- 
tributed in  any  degree  to  death,  or  injury 
from  which  death  resulted. — Gay  v.  Winter, 
34  Cal.  153,  162.  See  Butterfleld  v.  Forres- 
ter, 11  East  60. 

See  par.  119,  this  note. 

As  to  necessity  of  shownlna;  heir  or  heirs* 

see  pars.  43  et  seq.,  this  note. 


64.  Same— Burden    of    proof    Is    on     the 

plaintiff  not  only  to  show  negligence  or 
wrongful  act  on  part  of  defendant  causing 
injury  complained  of,  but  ordinary  care 
and  diligence  on  part  of  decedent. — Gay 
v.  Winter,  34  Cal.  153,  164.  See  Mass.  Lane 
v.  Crombie,  29  Mass.  (12  Pick.)  176.  N.  Y. 
Button  v.  Hudson  River  R.  Co.,  18  N.  Y.  248; 
Johnson  v.  Hudson  River  R.  Co.,  20  N.  Y.  21, 
75  Am.  Dec.  375;  Clark  v.  Kirwan,  4  E.  D. 
Smith  21.  Pa.  Beatty  v.  Gilmore,  16  Pa.  St. 
463t  55  Am.  Dec.  614. 

65.  Same— Core  of  error  In  admission  of. 

— Where  evidence  for  plaintiff  in  an  action 
for  damages  for  death  is  erroneously  ad- 
mitted over  the  objection  of  defendant,  such 
erroneous  admission  Is  cured  where  plain- 
tiff subsequently  moves  the  court  to  strike 
out  such  evidence,  and  the  motion  is  denied 
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upon  defendant's  request,  and  afterwards 
plaintiff  again  moves  to  strike  it  out  and 
that  the  jury  be  instructed  to  disregard  it, 
and  the  court  grants  such  motion  over  de- 
fendant's objection. — Salmon  v.  Rathjens, 
152  Cal.  290,  301,  92  Pac.  733.  See  Mitchell 
v.  Davis,  23  Cal.  384;  Kahn  v.  Triest-Rosen- 
berg  Cop.  Co.,  139  Cal.  340,  73  Pac.  164. 

06.  Same— Drowning;  In  a  bathing;  estab- 
lishment—Not   presumptive,    of    negligence. 

— The  mere  fact  that  the  drowning:  occurred 
in  a  bathing:  establishment  is  not  conclusive 
proof  of  the  negligence  of  the  proprietor.— 
Flora  v.  Bimini  Water  Co.,  161  Cal.  500,  119 
Pac.  661. 

67.  Same— Of   business  and  education   of 

decedent,  and  of  his  habits  of  sobriety  and 
economy  are  also  admissible. — Taylor  v. 
Western  Pac.  R.  Co.,  45  Cal.  323. 

68.  Same— Of  nodal  and  domestic  rela- 
tions of  parties  (in  case  of  spouse  suing:  for 
death  of  spouse),  their  kindly  demeanor 
toward  each  other,  are  admissible  to  be 
shown  as  part  of  "all  the  circumstances  of 
the  case." — Beeson  v.  Green  Mt.  G.  M.  Co., 
57  Cal.  20;  Cook  v.  Clay  St.  H.  R.  Co.,  60 
Cal.  604,  608.  See  McKeever  v.  Market  St. 
R.  Co.,  59  Cal.  294;  Nehrbas  v.  Central  Pec. 
R.  Co.,  62  Cal.  320;  Wolford  v.  Lyon  G.  Q. 
M.  Co.,  63  Cal.  483. 

69.  Failure  of  deceased  to  sue  In  his 
lifetime— BITect  of. — The  failure  of  the  de- 
ceased to  sue  for  damages  for  personal  in- 
juries in  his  lifetime,  does  not  affect  the 
right  of  his  heirs  or  personal  representa- 
tives to  bring:  suit  under  the  above  section 
after  his  death. — Marks  v.  Reissinger,  85 
Cal.   App.  44,  169  Pac.  243. 

As  to  new  cause  of  action  being  given  by 
section,  see  pars.  4,  5,  9,  10,  this  note. 

Same— In  action  by  wife  compensation  to 
husband  Is  not  a  bar,  see  par.  41,  this  note. 

70.  Foreign    statutes— Action    transitory. 

— A  cause  of  action  to  recover  for  death 
caused  by  negligence,  created  by  the  stat- 
utes of  another  state  or  of  the  United 
States,  is  transitory  in  its  nature,  and  may 
be  enforced  in  California,  but  only  for  the 
purpose  and  upon  the  terms  of  the  lex 
loci. — Ryan  v.  North  Alaska  Salmon  Co.,  153 
Cal.  439,  95  Pac.  862. 

See  pars.  50-52,  this  note. 

As  to  transitory  actions  generally,  see  I 

Kerr's  Pleading:  and  Practice,  55  320,  322- 

71.  Joinder  of  parties-plaintiffs —- Heirs 
appearing-  by  guardian  ad  litem. — Heirs  of 
the  decedent  may  all  be  Joined  as  plaintiffs, 
and  husband,  as  heir  of  his  deceased  wife, 
may  bring  suit  in  his  own  name  as  such 
heir,  and  as  guardian  ad  litem  for  minor 
heirs. — Redfleld  v.  Oakland  Consol.  St.  R. 
Co..  110  Cal.  277,  291,  42  Pac.  822;  distin- 
guishing Dias  v.  Phillips,  69  Cal.  293. 

See  pars.  43-45:  also,  post,  5  378  and  note. 

As  to  necessity  of  heirs  and  their  Joinder, 

see  pars.   43-49,   this  note. 


72.  Same — Defendants— Joint  tort-feasor* 

are  liable  jointly  and  severally,  and  may  be- 
sued  jointly  in  one  action  or  severally  in 
separate  actions.  —  Qrundel  v.  Union  I« 
Works,  127  Cal.  438,  47  L.  R.  A.  467,  59  Pac. 
826. 

73.  One  injured  by  tortious  act  is  entitled 
to  compensation  for  injury  suffered,  and  if 
several  persons  are  guilty  in  common  of 
tort,  injured  one  has  his  right  of  action 
for  damages  against  each  and  all  of  joint 
tort-feasors,  and  may  at  his  election  sue 
them  individually  or  together. — Butler  v. 
Ashworth,  110  Cal.  614,  43  Pac.  4,  386. 


74.  Negligence— In  blasting;  In  uninhab- 
ited and  untrareled  region. — Where  the  in- 
jury resulting:  in  death  was  incurred  by  a 
traveler  as  the  result  of  blasting  by  a  con- 
tractor while  constructing  a  road  through 
an  uninhabited,  practically  un traveled,  wild, 
mountainous  region,  the  contractor  and  not 
the  employer  is  alone  responsible,  and  he 
alone  for  negligence. — Houghton  v.  Loma 
Prleta  Lumber  Co.,  152  Cal.  500,  506,  93  Pac. 
82. 

76.  Same— In  operation  of  elevator  with 
doors  open. — The  operation  of  an  elevator 
with  the  doors  opening  into  it  open,  while 
passing  a  floor  is  clearly  negligence  within 
the  contemplation  of  this  section. — Parsons 
V.  Easton,  184  Cal.  764,  195  Pac.  419.  421. 

76.  Same— In  using  tools  over  thorough- 
fare.— "Where  one  is  engaged  with  tools 
and  materials  directly  over  thoroughfare 
where  people  are  constantly  traveling,  and 
have  undoubted  right  to  travel,  that  under 
such  circumstances  law  demanded  of  such 
party  more  than  ordinary  care.  Such  party 
is  bound,  under  such  circumstances,  to  ex- 
ercise greatest  care  and  precaution  in  per- 
formance of  his  work,  in  order  that  travel- 
ers may  not  be  injured." — Dixon  v.  Pluns,  98 
Cal.  384,  388,  35  Am.  St.  Rep.  180,  20  L.  R,  A. 
698,  33  Pac.  268  (injury  received  by  drop- 
ping chisel  upon  pedestrian  upon  public 
street);  Knott  v.  McGilvray,  124  Cal.  128. 
181,  132,  56  Pac.  789.  See  Judson  v.  Giant 
P.  Co.,  107  Cal.  549,  48  Am.  St.  Rep.  146, 
29  L.  R.  A.  718,  40  Pac.  1020. 

77.  Nonresident  alien  mother— Fact  not 
material. — The  fact  that  the  mother  suing* 
for  damages  for  the  death  of  her  son  was 
a  nonresident  alien  was  immaterial  to  her 
right  of  action  under  the  above  section. — 
Taylor  v.  Albion  Lumber  Co.,  176  Cal.  347, 
168  Pac.  348. 

As  to  nonresident  wife  and  children,  see 

par.  61,  this  note. 

Allen  enemy  plaintiff,  ground  for  dismis- 
sal of  action,  see  par.  62,  this  note. 

78.  Surviving  widow— Is  heir— Statutory- 
action. — A  surviving  widow  is  heir,  and  may 
be  sole  heir,  of  decedent  killed  by  negli- 
gence of  another. — Knott  v.  McGilvray,  124 
Cal.  128,  56  Pac.  789;  Daubert  v.  Western 
Meat  Co.,  139  Cal.  480.  69  Pac.  297,  70  Pac. 
244. 
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As  to  action  by  surviving  wife  for  death 
of  husband,  see  par.  41,  this  note. 

79.  Action  is  purely  statutory  (see  pars. 
16,  17,  this  note),  and  statute  contemplates 
but  one  action  and  one  recovery,  and  it  has 
been  held  by  our  supreme  court  that  where 
child  is  unborn  and  its  existence  unknown 
to  defendant  at  time  judgment  in  favor  of 
widow  or  other  heirs  is  given,  action  can 
not  be  maintained  by  child  after  its  birth, 
notwithstanding:  provisions  of  section  29 
of  Civil  Code,  to  effect  that  unborn  child  is 
deemed  to  be  in  existence  so  far  ad  is  nec- 
essary for  its  interests,  in  event  of  its  sub- 
sequent birth. — Daubert  v.  Western  Meat 
Co..  139  Cal.  480,  483,  96  Am.  St.  Rep.  154, 
69  Pac.  297,  70  Pac.  245  (Beatty,  C.  J.,  dis- 
senting:). See  Louisville  &  N.  R.  Co.  v. 
Sanders,  86  Ky.  259,  5  S.  W.  568;  Nelson 
v.  Galveston,  H.  &  S.  A.  R.  Co.,  78  Tex.  621, 
22  Am.  St.  Rep.  81,  11  L.  R.  A.  391,  14  S.  W. 
1021. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  SS  29, 
3333  and   notes. 

80.  "Whether  same  rule  would  apply  in 
case  where  other  heir  was  in  being*,  or 
where  existence  of  unborn  child  was  known 
to  defendant  at  time  of  the  previous  action 
and  trial,  are  questions  which  are  not  in- 
tended to  be  here  decided." — Daubert  v. 
Western  Meat  Co.,  189  Cal.  480,  483,  96  Am. 
St.  Rep.  150,  69  Pac.  297,  70  Pac.  245. 

81.  Time  to  commence  action  — From 
death,  not  from  Injury. — The  time  for  the 
commencement  of  an  action  for  damages 
caused  by  death  under  section  377,  begins 
to  run  from  the  death  of  the  Injured  person 
and  not  from  the  date  of  the  receipt  of  the 
injuries. — Marks  v.  Reissinger,  35  Cal.  App. 
44,   169  Pac.  243. 

As  to  statute  of  11ml tat  lo as  for  action 
for   death,   see,   ante,    8  340,    note. 

III.  DAMAGES  RECOVERABLE— ELE- 
MENTS  OF. 

82.  Aa  to  generally. — Damages  recover- 
able for  are  those  inflicted  upon  the  plain- 
tiff, not  those  inflicted  upon  decedent. — Red- 
field  v.  Oakland  Consol.  St.  R.  Co.,  110  Cal. 
277,  42  Pac.  822. 

83.  Such  damages  are  awarded  in  the 
aggregate,  and  the  only  possible  effect  of  a 
failure  to  join  all  the  heirs  of  the  deceased 
in  the  action,  upon  the  amount  thereof, 
would  be  to  diminish  rather  than  enhance 
such  amount. — Salmon  v.  Rathjens,  152  Cal. 
296,  92  Pac.  733. 

84.  Pecuniary  damage  is  the  limit  of  re- 
covery and  the  amount  allowed  by  the  jury 
must  bear  some  reasonable  relation  to  the 
pecuniary  loss  shown  by  the  evidence. — 
Dickinson  v.  Southern  Pac.  Co.,  172  Cal. 
727,  158  Pac.  183. 

85.  A  plaintiff  suing  under  a  statute 
like  this  section  "does  not  represent  the 
right  of  action  which  the  deceased  would 
have   had   if   the   latter   had   survived    the 


Injury,  but  can  recover  only  for  the  pe- 
cuniary loss  suffered  by  the  plaintiff  [or 
the  heirs  represented  by  him]  on  account  of 
the  death  of  the  relative;  that  sorrow  and 
mental  anguish  caused  by  the  death  are 
not  elements  of  .damage;  and  that  nothing 
can  be  recovered  as  a  solatium  for  wounded 
feelings." — Dickinson  v.  Southern  Pac  Co.. 
172  Cal.  727,  158  Pac  183. 

86.  Same— Jury  has  power  to  assess  such 
damages  as  under  all  circumstances  of  case 
may  be  just. — Beeson  v.  Green  Mt.  G.  M. 
Co.,  57  Cal.  20;  MdCeever  v.  Market  St.  R. 
Co.,  59  Cal.  294,  300;  Cook  v.  Clay  St.  H. 
R.  Co.,  60  Cal.  604,  600;  Munro  v.  Pacific 
Coast  D.  &  R.  Co.,  84  Cal.  515.  522,  18  Am. 
St.  Rep.  248,  24  Pac.  803;  Morgan  v.  South- 
ern Pac.  R.  Co.,  95  Cal.  510,  521,  29  Am.  St. 
Rep.  143,  17  L.  R.  A.  71,  30  Pac.  601,  603. 
See  Matthews  v.  Warner,  29  Gratt.  (Va.) 
570,  26  Am.  Rep.  396;  Baltimore  &  O.  R.  Co. 
v.  Noell,  32  Gratt.  (Va.)   394,- 403,  404. 

87.  This  general  language  is  used  with 
reference  to  fact  that  damages  which  are 
allowed  to  be  recovered  by  above  and  pre- 
ceding sections  are,  with  exception  of  ex- 
penses incurred  by  plaintiff  in  consequence 
of  injury  resulting  in  death  for  which  they 
are  claimed,  prospective  in  their  nature, 
relating  as  they  do  to  loss  of  future  service, 
and  necessarily  based  upon  probabilities, 
and  upon  data  which  in  many  respects  are 
uncertain,  and  therefore  estimate  of  such 
damages  must  necessarily  call  for  exercise 
of  very  large  discretion  upon  part  of  jury: 
and  all  that  is  meant  by  language  t;  •  d 
is,  that  jury  shall,  in  view  of  all  circum- 
stances of  case,  and  considering  also  age 
and  ability  of  deceased  to  serve  relative  for 
whose  benefit  action  is  brought,  give  such 
damages  as  they  shall  deem  just,  keeping  in 
view  that  such  damages  are  to  be  measured 
by  what  shall  fairly  seem  pecuniary  injury 
or  loss  to  plaintiff. — Morgan  v.  Southern 
Pac.  R.  Co.,  95  CaL  510,  521,  29  Am.  St.  Rep. 
143,  17  L.  R.  A.  71,   30  Pac  601,  603. 


88.  Same— 'Same— Not  limited  to  pecuni- 
ary loss. — Jury  not  limited  in  assessing 
damages  to  actual  pecuniary  damages  sus- 
tained by  plaintiff  by  reason  of  loss  of 
services  of  deceased. — Nehrbas  v.  Central 
Pac.  R.  Co.,  62  Cal.  320,  336.  See  Beeson  v. 
Green  Mt.  G.  M.  Co..  57  Cal.  20,  36;  Cook 
v.  Clay  St.  H.  R.  Co.,  60  Cal.  604.  609;  Cleary 
v.  City  R.  Co.,  76  Cal.  240,  18  Pac.  269; 
Skelton  v.  Pacific  L.  Co.,  140  Cal.  507,  512, 
74  Pac.  13. 

See,  ante,  6  376,  note  pars.  6-20. 

89.  This  provision  of  above  section  is 
direct  determination  of  our  legislature  that 
policy  adopted  by  other  states  in  putting 
limit  upon  amount  that  may  be  recovered 
for  life  of  person  should  not  exist  in  this 
state. — Redfleld  v.  Oakland  Consol.  St.  R. 
Co.,   110  Cal.   277,  285.   42  Pac.   822. 

90.  Amount  of  damages  awarded  being 
large  —  Not     necessarily     excessive.  —  The 

amount   of   damages   awarded   being   large. 
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court  can  not  say  for  that  reason  alone  they 
are  excessive. — Aldrich  v.  Palmer,  24  Cal. 
513;  Morgan  v.  Southern  Pac.  R.  Co.,  95  Cal. 
510,  29  Am.  St.  Rep.  143,  17  L.  R.  A.  71,  30 
Pac.  601;  Redfield  v.  Oakland  Consol.  St.  R. 
Co.,  110  Cal.  277,  42  Pac.  822;  Skelton  v. 
Pacific  L.  Co.,  140  Cal.  507,  512,  74  Pac.  13; 
Bowen  v.  Sierra  Lumber  Co.,  3  Cal.  App.  312, 
84  Pac.  1010. 

91.  Thus  where  the  evidence  showed  that 
the  expectancy  of  life  of  the  decedent  was 
thirty-two  years,  and  of  his  wife  and  chil- 
dren for  a  longer  period,  that  he  was  earn- 
ing forty-five  dollars  per  month  and  board 
and  lodging,  and  was  to  receive  more,  a 
verdict  for  five  thousand  four  hundred  dol- 
lars was  held  not  excessive. — Pong  Lin  v. 
Probert,  —  Cal.  App.  — ,  195  Pac.  437,  439. 

02.     Same  —  Verdict     excessive,     when. — 

When  the  father  was  sixty-nine  and  the 
mother  sixty  years  old,  and  the  deceased 
son  twenty-seven  years  old  at  death,  was 
mentally  defective  and  was  earning  only 
three  hundred  sixty  dollars  a  year,  a  six- 
thousand-dollar  verdict  was  excessive.  — 
Parsons  v.  Easton,  184  Cal.  764,  195  Pac. 
419,    421. 

A«    to    limitation    of    pecuniary    damages, 
see  pars.  114,  115,  this  note. 

83.     As  to  measure  of  damns**— Evidence 
an  to  the  crippled  condition  of  the  children 

of  the  deceased  properly  admitted,  medical 
attention  being  one  of  the  necessities  a 
father  is  called  upon  to  supply  his  children. 
— Simoneau  v.  Pacific  Electric  R.  Co.,  159 
Cal.  508,   115  Pac.  320. 

94.  Same— "Comfort,  society,  and  protec- 
tion, as  well  as  support  which  is  to  be  es- 
timated, are  only  something  which  might 
have  been.  Age,  character,  disposition,  and 
health  of  deceased  were  all  to  be  taken  Into 
consideration.  Everything  is  uncertain  and 
indefinite.  Therefore,  it  is  left  to  jury  to 
say  what  they  deem  just,  and  if  they  have 
not  made  their  estimate  upon  wrong  basis, 
and  have  not  acted  under  influence  of  pas- 
sion or  prejudice,  their  judgment  is  final." 
— Lange  v.  Schoettler,  115  Cal.  338,  391,  47 
Pac.    139. 

05.  Same  Compensatory  damages  only— 
Not   exemplary  or   vindictive   damages   may 

be  allowed;  and  must  be  confined  to  pecu- 
niary loss  suffered,  Including  comfort,  so- 
ciety, support,  and  protection  of  deceased. 
— Munro  v.  Pacific  Coast  D.  &  R.  Co.,  84 
Cal.  515,  525,  626,  18  Am.  St.  Rep.  248,  24 
Pac.   308. 

As  to  exemplary  damages  not  being  al- 
lowed by  present  codes,  see  par.  103,  this 
note. 

96.  Exemplary  damages  can  not  be  al- 
lowed.—Lange  v.  Schoettler,  115  Cal.  388, 
47  Pac.  139. 

97.  Same— Same— Instruction  that  Jury 
were  to  take  into  consideration  the  loss  of 
the  comfort,  society,  support,  and  protection 
suffered  by  the   widow  and  children  of  the 


deceased  by  his  death  in  estimating  the 
damages,  held  proper. — Jones  v.  Leonardt, 
10  Cal.  App.  284,  286,  101  Pac.  811. 

06.  Same  —  Same  —  Medical  and  hospital 
charges. — In  the  absence  of  a  showing  that 
such  charges  have  been  paid  or  that  plain- 
tiffs are  liable  therefor,  they  are  not  a 
proper  element  of  damages  in  such  an  ac- 
tion, not  a  proper  subject  of  inquiry. — Sal- 
mon v.  Rathjens,   152  Cal.  301,   92  Pac.   733. 
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Damages  for  death  of  child — Parent** 
loss,  only. — In  an  action  by  a  parent  under 
this  section  for  the  death  of  his  child  the 
damages  to  be  recovered  are  those  and 
those  only,  which  have  been  or  may  be 
suffered  by  the  parent,  and  none  may  be 
recovered  for  the  pain  or  anguish  suffered 
by  the  child,  nor  for  any  pecuniary  injury 
personal  to  the  child. — Parsens  v.  Easten, 
184  Cal.  764,  195  Pac.  419,  421. 

100.  Same— Loss  of  society,  comfort,  and 
protection. — In  addition  to  deprivation  of 
direct  financial  assistance,  recovery  may  be 
had  for  loss  of  society,  comfort  and  protec- 
tion, where  the  circumstances  indicate  that 
there  may  be  a  pecuniary  loss  from  such 
cause. — Parsons  v.  Easton,  184  Cal.  764,  195 
Pac.   419,   421 

101.  Same — Same — Expectancy    of    life. — 

The  shorter  expectancy  of  life  of  the  par- 
ent is  taken  into  consideration  in  such  an 
action,  and  the  benefits  to  be  considered 
are  those  only  which  might  accrue  during 
the  life  of  the  parent. — Parsons  v.  EJaston 
184   Cal.    764,   195   Pac.   419,    421. 

102.  Same— Same— Same— Presumption. 

In  such  an  action,  where  the  mother's  ex- 
pectancy of  life  is  greater  than  the  father's 
it  will  be  presumed,  in  the  absence  of  any- 
thing to  the  contrary,  that  the  benefit  from 
the  deceased  son  would  have  continued  dur- 
ing her  survivorship  the  same  as  during  the 
lives  of  both. — Parsons  v.  Easton,  184  Cal 
764,  195  Pac.  419,  421. 

108.  Exemplary  damages- Not  allowed 
by  present  codes. — Statute  of  1862  (Stats. 
1862,  p.  447)  expressly  provided  that  jury 
might  give  exemplary  damages,  and  this 
provision  was  carried  into  the  first  edi- 
tion of  codes.  It  authorizes  such  damages, 
pecuniary  and  exemplary,  as  Jury  should 
deem  just.  This  section  was  amended  In 
1874  by  striking  out  words  "pecuniary  and 
exemplary."  Evident  purpose  of  this  amend- 
ment was  to  take  away  right  to  exemplary 
damages,  and  to  make  rule  according  to 
general  rule  elsewhere.— Lange  v.  Schoet- 
tler, 115  Cal.  388,  391,  392,  47  Pac.  139- 
Munro  v.  Pacific  Coast  D.  &  R.  Co.,  84  Cal 
515,  18  Am.  St.  Rep.  248  24  Pac.  303:  Mor- 
gan v.  Southern  Pac.  R,  Co.,  95  Cal.  510 
29  Am.  St.  Rep.  143,  17  L.  R.  A.  71.  30  Pac' 
601,  603. 

104.     Funeral   expenses — When   allowable. 

— Funeral  expenses,  to  be  recoverable,  must 

be  specially  pleaded  as  special  damages. 

Gay  v.  Winter,  34  Cal.  153. 
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105.  Grief,  meatal  sufferlug,  aad  sorrow 
—DaMifffi  can  not  be  awarded  for,  in  this 
state. — Munro  v.  Pacific  Coast  D.  &  R.  Co., 
84  Cal.  515,  522,  18  Am.  St.  Rep.  248,  24  Pac. 
303. 

As  to  Mental  suffering;  because  of  bereave- 
ment, see  par.  110,  this  note. 

100.  Same — "Sorrow,  grief,  and  mental 
■uflTeiiaft"  are  too  remote  circumstances  to 
be  taken  into  consideration  by  jury  in  as- 
sessing damages. — Munro  v.  Pacific  Coast 
D.  &  R.  Co.,  84  Cal.  515,  525,  18  Am.  St.  Rep. 
248,  24  Pac.  303.  See  State  v.  Baltimore 
&  O.  R.  Co.,   24  Md.  84,  87  Am.  Dec.  600. 

107.  In  above  California  case  court  say: 
"We  have  found  no  case  in  which  damages 
for  sorrow,  grief,  and  mental  suffering  are 
allowed  under  any  of  statutes.  We  have 
examined  cases  cited  on  behalf  of  plain- 
tiff, and  they  affirm  no  such  propostion. 
(See  Blake  v.  Midland  Railway  Co.,  18  Q.  B. 
93;  Chicago  &  R.  I.  R.  Co.  v.  Morris,  26  111. 
400.)  In  Beeson  v.  Green  Mt.  G.  M.  Co.,  57 
Cal.  20,  no  such  damages  were  allowed.  Ac- 
tion in  that  case  was  by  widow  of  deceased, 
as  heir,  and  instruction  that  in  estimating 
damages  jury  might  take  into  consideration 
pecuniary  loss  and  also  relations  existing 
between  plaintiff  and  deceased  at  time  of 
his  death,  and  injury  sustained  by  her  in 
loss  of  his  society,  was  approved.  In  case 
of  McKeever  v.  Market  St.  R.  Co.,  59  Cal. 
294,  question  did  not  arise.  In  Cook  v.  Clay 
St.  H.  R.  Co.,  60  Cal.  604,  no  such  question 
arose  or  was  decided.  Nor  did  it  arise  in 
Nehrbas  v.  Central  Pac.  R  Co.,  62  Cal.  320." 
— Munro  v.  Pacific  Coast  D.  &  R.  Co.,  84 
Cal.  515,  525,  18  Am.  St.  Rep.  248,  24  Pac. 
303. 

108.  In  "Redfleld  on  Railways"  it  is  said: 
"There  seems  no  doubt,  according  to  best- 
considered  cases  in  this  country,  that  men- 
tal anguish  which  is  natural  result  of 
Injury  may  be  taken  into  account  in  esti- 
mating damages,  though  not  that  it  is 
foundation  for  action,"  and  cites  to  sustain 
his  statement,  Canning  v.  Wllliamstown,  55 
Mass.  (1  Cush.)  451,  and  Morse  v.  Au- 
burn &  S.  R.  Co.,  10  Barb.  (N.  Y.)  623.  In 
neither  of  these  cases  did  the  question 
arise. — Munro  v.  Pacific  Coast  D.  &  R.  Co., 
84  Cal.  515,  525,  18  Am.  St.  Rep.  248,  24  Pac. 
303. 

See  par.  105,  this  note;  also,  ante,  §  376 
and  note. 

109.  Life   annuity— In   favor   of   deceased 

is  not  measure -of  damages  in  action  for 
death  by  negligence  or  wrongful  act;  sub- 
ject of  amount  of  damages  is  left  by  legis- 
lature to  determination  of  jury,  restricted 
to  "such  damages  as  under  all  circumstances 
of  the  case  may  be  just." — Redfleld  v.  Oak- 
land Consol.  St.  R.  Co.,  110  Cal.  277,  42  Pac. 
822. 

110.  Meatal  suffering:  because  of  bereave- 
ment— Not    to    be   takea    Into    consideration 

by  jury  in  awarding  damages. — Munro  v. 
Pacific  Coast  D.  &  R.  Co.,   84  Cal.   515,   523. 
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18  Am.  St.  Rep.  248,  24  Pac.  303.  See  Blake 
v.  Midland  R.  Co.,  18  Q.  B.  93. 

See  pars.  105-108,  this  note;  also,  ante, 
§  376  and  note. 

111.  Nonsuit  —  General  damages. — There 
is  no  authority  to  support  a  motion  for 
nonsuit  as  to  any  element  of  general  dam- 
ages in  a  negligence  case,  which  is  a  mat- 
ter to  be  determined  under  the  instructions 
of  the  court. — Meier  v.  Golden  State  Auto 
Tour  Corporation,  —  Cal.  App.  — ,  195  Pac. 
290. 

As  to  dismissal  of  action  on  around  plain- 
tiff la  an  allea  enemy,  see  par.  62,  this  note. 

112.  Pecuniary    damages— Limitation    of. 

— "Action  is  permitted  by  statute  to  be 
maintained  for  benefit  of  heirs.  Certainly 
pecuniary  loss  which  heirs  might  sustain 
by  death  is  clearly  one  of  circumstances  to 
be  considered." — Munro  v.  Pacific  Coast  D. 
&  R.  Co.,  84  Cal.  515,  522,  18  Am.  St.  Rep. 
248,  24  Pac.  303.  See  Chicago  v.  Major,  18 
111.  349,  68  Am.  Bee.  553;  Chicago  &  R.  I. 
R.  Co.  v.  Morris.  26  111.  400;  Blake  v.  Mid- 
land R.  Co.,  18  Q.  B.  93. 

113.  On  this  point  statute  is  very  gen- 
eral in  its  terms;  it  relates  primarily  to  cir- 
cumstances which  may  be  given  in  evi- 
dence on  the  issue  of  damages.  "What 
these  circumstances  are  may  be  matter  of 
difficulty  in  all  cases  to  determine.  It  would 
be  almost  impossible  to  draw  a  priori  line 
which  separates  circumstances  which  should 
be  admitted  from  those  which  should  be 
excluded.  Exact  line  of  Inclusion  and  ex- 
clusion it  would  be  hard  to  determine  in 
advance  of  circumstances  of  any  particular 
case." — Munro  v.  Pacific  Coast  D.  &  R.  Co., 
84  Cal.  516,  522,  18  Am.  St.  Rep.  248,  24  Pac. 
303. 

114.  Same — Value  of  private  life  of  de- 
ceased.— Pecuniary  damages  are  limited  to 
probable  value  of  life  of  deceased  to  rela- 
tives.— Morgan  v.  Southern  Pac.  R.  Co.,  95 
Cal.  501,  510,  29  Am.  St.  Rep.  143,  17  L.  R.  A. 
71;  30  Pac.  601,  603;  Pepper  v.  Southern  Pac. 
Co.,  105  Cal.  389,  38  Pac.  974;  Lange  v. 
Schoettler,  115  Cal.  388,  392,  47  Pac.  139: 
Ruppel  v.  United  Railroads  of  San  Fran- 
cisco,  1  Cal.  App.  666,   82  Pac.   1073. 

See  par.  92,  this  note. 

115.  "Proof  of  value  of  deceased  as 
wage-earner  is  not  only  element  of  dam- 
ages to  be  considered  by  jury,  and  which 
they  alone  are  competent  to  consider." — 
Skelton  v.  Pacific  L.  Co.,  140  Cal.  507,  512, 
74  Pac.  13. 

As  to  evidence,  see  pars.  63-68,  this  note. 

116.  Pecuniary  Interest  of  children— In 
life  of  parent. — Children  have  right  to  de- 
mand from  their  father  comfortable  support 
and  reasonably  good  education  until  they 
shall  arrive  at  sufficient  age  to  maintain 
themselves;  and  where  father,  whilst  able 
to  perform  this  duty  towards  his  children, 
loses  his  life  through  negligence  of  an- 
other,  it  was  intention   of  statute   to  com* 
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pel  offending:  party  to  make  fair  and  just 
compensation  for  the  injury.  To  accomplish 
that  end  would  require  larger  sum  for 
numerous  family  than  if  it  consisted  of  but 
one  or  two  persons.  In  like  manner  if 
there  be  surviving:  widow,  who,  if  her  hus- 
band had  lived,  would  have  been  entitled 
to  support  from  him  appropriate  to  his  cir- 
cumstances and  condition  in  life,  she  would 
be  entitled  to  be  fairly  and  justly  compen- 
sated for  loss  in  this  respect  which  she 
suffered  by  his  death. — Taylor  v.  Western 
Pac.  R.  Co.,  45  Cal.  323,  329,  336. 

117.  Pecuniary  loss  which  the  heirs 
might  sustain  is  one  of  the  "circumstances" 
to  be  considered  by  jury  in  fixing:  damagres. 
— Munro  v.  Pacific  Coast  D.  &  R.  Co.,  84  Cal. 
522.  18  Am.  St.  Rep.  248,  24  Pac.  303. 

118.  Same— Same— Not  limited  to  mlaor- 
lty« — Pecuniary  interest  of  children  in  lives 
of  their  parents  does  not  necessarily  end 
with  their  arrival  at  majority;  Jury  may 
take  into  consideration  and  allow  for  prob- 
able loss  of  any  benefit  of  pecuniary  value 
which  child  would  probably  receive  from  its 
parents  after  arrival  at  majority. — Redfleld 
v.  Oakland  Consol.  St.  R.  Co.,  110  Cal.  277, 
288,  42  Pac.  822. 

110.  Same— Determining;  amount  of  dam- 
age* to  children  caused  by  death  of  par- 
ent through  negligent  or  wrongful  act, 
jury  may  take  into  consideration  value  of 
nurture  and  instruction,  moral  and  physi- 
cal, and  intellectual  training:  which  parent 
gives  to  children. — Redfleld  v.  Oakland  Con- 
sol.  St.  R.  Co.,  110  Cal.  277,  288,  42  Pac. 
822. 

120.  In  determining:  such  value  to  chil- 
dren jury  are  not  limited  to  case  of  simi- 
lar services  rendered  by  hired  servant,  but 
may  take  into  consideration  value  of  such 
services  when  rendered  by  parent  to  his 
children,  having:  regard  to  evidence  In  case, 
If  there  be  any,  as  to  ability  and  willing- 
ness of  deceased  to  nurture,  care  for,  train, 
and  educate  his  children. — Redfleld  v.  Oak- 
land Consol.  St.  R.  Co.,  110  Cal.  277,  288, 
42  Pac.  822. 

121.  Rale   of  damage*     In   general. — The 

rule  of  damages  discussed. — Durkee  v.  Cen- 


tral Pac.  R.  Co.,  56  Cal.  688,  38  Am.  Rep. 
59;  Bowen  v.  Sierra  Lumber  Co.,  3  Cal.  App. 
312,  84   Pac.   1010. 

See,  ante,  §  376  and  note. 

122.  Social  and  domestic  relations  —  In 
general. — Where  action  Is  brought  by  sur- 
viving: spouse  and  'heir,  domestic  relation 
of  parties,  their  kindly  demeanor  toward 
each  other,  and  society,  are  parts  of  "all 
the  circumstances  of  the  case"  for  jury  to 
take  into  consideration  in  estimating  what 
damage  would  be  just,  from  a  pecuniary 
point  of  view,  especially  where  jury  are 
not  instructed  that  they  give  damages  by- 
way of  solace. — Beeson  v.  Green  Mt.  G.  M. 
Co.,  57  Cal.  20,  39.  See  Matthews  v.  War- 
ner, 29  Gratt.  (Va.)  570,  26  Am.  Rep.  396: 
Baltimore  &  O.  R.  Co.  v.  Noell,  32  Gratt. 
(Va.)   394. 

123.  "If  husband  and  wife  had  lived  to- 
gether in  concord,  each  rendering  kindly 
o fiices  to  other,  such  facts  might  be  taken 
into  consideration;  not,  as  the  books  say 
for  the  purpose  of  affording  solace  in 
money,  but  for  purpose  of  estimating  pe- 
cuniary losses.  Loss  of  kind  husband  may 
be  considerable  pecuniary  loss  to  wife;  she 
loses  his  advice  and  assistance  in  many 
matters  of  domestic  economy." — Beeson  v. 
Green  Mt.  Gold  Min.  Co.,  57  Cal.  20,  39. 

124.  Where  husband  and  wife  were  liv- 
ing apart,  by  mutual  consent,  neither  ren- 
dering other  assistance  or  kindly  offices, 
jury  might  take  into  consideration  absence 
of  social  relations  and  absence  of  society 
in  estimating  loss  sustained  by  either  from 
death  of  other. — Beeson  v.  Green  Mt.  Gold 
Min.  Co.,  57  Cal.  20,  39. 

126.  Same  —  "Comnaaloaahlp"  expresses 
merely  relation  of- deceased  in  character  of 
service  performed,  and  .loss  should  be  mea- 
sured by  value  of  services  performed  by  de- 
ceased as  companion. — Beeson  v.  Green  Mt. 
Gold  Min.  Co.,  57  Cal.  20,  39.  See  Pennsyl- 
vania R.  Co.  v.  Goodman,  62  Cal.  St.  329, 
3S9. 

126.  "Solace"— Damage*  by  way  of  can 
not  be  allowed. — Beeson  v.  Green  Mt.  Gold 
Min.  Co.,  57  Cal.  20. 


§  378.  WHO  MAY  BE  JOINED  AS  PLAINTIFFS.  All  persons  having  an 
interest  in  the  subject  of  the  action,  and  in  obtaining  the  relief  demanded,  may 
be  joined  as  plaintiffs,  except  when  otherwise  provided  in  this  title. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  12  of  Practice  Act 

PABTIES  PLAINTIFF— WHO  MAY  JOIN 

AS. 

1.  Action  by  wife  for  personal  injuries- 
Husband  proper  party  plaintiff. 


5.  Same — Floor  purchased  on  a  joint  eon- 
tract. 


2.  Action  for  specific  performance — Par- 

ties plaintiff. 

3.  Action  on  joint,  and  joint  and  several 

contract — Bill  of  lading. 

4.  Same — Contract    to    convey   and    con- 

struct way. 


6.  Same — Joint  contractors. 

7.  Same — Lease  jointly. 

8.  Same — Severance. 

9.  Action  to  foreclose  lien  for  street  im- 

provement— Parties  plaintiff. 

10.  Action   to   have   declared   void   Btreet 
assessment — Parties  plaintiff. 


Tit.  III.] 
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11.  Action  to  quiet  title  to  land — Subse- 
quent vendees. 

12, 13.  Agreement  to  pay  debt  of  another — 
Who  may  sue. 

14-  16.  All  parties  in  interest — Necessary  par- 
ties plaintiff. 

17.  Same — Exception  to  rule. 

18.  Attorney-in-fact — Not  necessary  party. 

19.  Auctioneer's      memorandum  —  Fees  — 

Suit  for. 

20-  22.  Building  destroyed  by  fire — Joinder  of 
owner  and  insurance  company — 
Damages  to  business. 

23.  Beneficiary    of    trust    and    trustee  — 

Proper  parties  plaintiff. 

24.  Citizen   claiming  to  be  injured — May 

sue. 

25.  City  corporation — Proper  party  plain- 

tiff, when. 

26.  Cotenaiits — Joinder  as  plaintiffs. 

27.  County — Proper  plaintiff,  when. 

28.  Same — May  prosecute  and  defend. 

29.  Damages  for  trespass  on  mine — Par- 

ties plaintiff. 

30,31.  Damages  for  trespass  on  realty — Par- 
ties plaintiff. 

32.  Devisee     in     remainder  —  Joinder    as 

plaintiff. 

33.  Diversion  of  water — Joinder  of  plain- 

tiff. 

34.  False  and  fraudulent  representations — 

Independent  sales — Plaintiffs. 

35.  Injured  employee  and  employer's  in- 

surer— May  sue  jointly. 

36,37.  Injured  employee  who  has  secured 
compensation — Properly  joined  with 
employer  as  plaintiff. 

38.  Insurance    policy  —  Payable    to    third 

person — Plaintiff. 

39.  Joint  tenants — Joinder  as  plaintiffs. 

40.  Multifariousness  and  misjoinder — Dis- 

regarded, when. 

41.  Misjoinder — Effect. 

42.  Same — Disregarded,  when. 

43-  45.  Nonjoinder — How  taken  advantage  of. 

46, 47.  Nuisance — Joinder  of  plaintiffs  in. 

48.  Owners  of  separate  mills — Division  of 
water — Joinder  of  plaintiffs. 

49-  51.  Parties  plaintiff— Who  may  be. 

52,53.  Same  —  Parties  plaintiff  having  one 
common  interest. 

54.  Same — Bule  in  law  and  equity  differ- 
ent. 
55, 56.  Partners — Can  not  sue  each  other. 
57.  Partnership    creditors — Necessary 
plaintiffs,  when. 
58,59.  People — Proper  plaintiff,  when. 

60.  People  of  county — Can  not  sue  or  be 
sued. 
61,  62.  Plaintiff  and  defendant — Same  person 
can  not  be. 


63.  Same — Limitation  of  rule. 

64.  Priest — Corporation  sole — Plaintiff. 

65.  Religious  society — Successor  to  similar 

society. 

66-  70.  Same — Trustees  of  church  or  religious 
society. 

71.  Reward — Plaintiff  in  action  for. 

72.  Riparian     proprietors  —  Diversion     of 

water — Joinder  as  plaintiffs. 

73.  Separate   creditors — Joinder  as   plain- 

tiffs, when. 

74.  Several    abutting    property    owners  — 

Joinder  as  plaintiffs.  < 

75.  Sheriff  attaching — Action  on  debt  ow- 

ing creditor. 

76-  78.  State — Proper  party  plaintiff,  when. 

79.  Stockholder — May  sue  corporation. 

80.  Taxpayer — Proper  plaintiff,  when. 

81-  83.  Tenants  in  common — Joinder  as  plain- 
tiffs. 

84.  Trover— Plaintiff  in  action  of. 

85.  Trustee — Proper  plaintiff,  when. 

86.  Trustees  of  religious  society — As  plain- 

tiffs. 

87.  Water-rights — Parties  holding  distinct 

water-rights. 

88, 89.  Same — Owners   of   separate   tracts   of 
land — Properly  joined. 

A*  to  brlaaina:  lm  other  parties,  see,  post, 
8  889  and  note. 

Am  to  eotenanta,  see,  post,  S  381  and  note. 

A»  to  misjoinder  or  nonjoinder  of  plain- 
tiffs, see,  post,  S  430  and  note. 

As  to  necessity  of  Joining;  as  plaintiffs  or 
defendants  the  employer  aad  his  Insurer  in 

the  case  of  an  action  for  wrongful  death 
by  a  father  who  has  settled  with  the  em- 
ployer, see,  ante,  fi  369,  note. 

As  to  parties  plaintiff  under  code  pro- 
vision, see  I  Kerr's  Pleading:  and  Practice, 
SS   583-587. 

Same  — la    actions    ex    contractu,    see    I 

Kerr's  Pleading  and  Practice,   S§  588-612. 

Same— la  actions  ex  delicto,  see  I  Kerr's 
Pleading:  and  Practice,   SS  613-631. 

As  to  party  la  Interest  after  payment  of 
compensation  to  injured  employee,  la  an 
action  against  a  third  party  for  his  Injuries, 

see,  ante,  §  369,  note. 

As  to  special  partners*  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,   §  2492  and  note. 

1.  Action  by  wife  for  personal  injuries 
—  Husband  proper  party  plaintiff.  —  Under 
provisions  of  above  section,  but  not  a  nec- 
essary party  since  amendment  to  section 
870,  ante,  in  19x3,  permitting:  wife  to  sue 
alone  for  personal  injuries,  she  is  not  re- 
quired to  sue  alone. — Johnson  v.  Hendrick. 
— Cal.  App.  — ,  187  Pac.  782. 

Amendment  of  1921  to  section  870,  ante, 
may    affect    this    doctrine    relative    to    the 
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husband    being:    a    proper    party-plaintiff. — 
See,   ante,    §  370  and  note. 


2.  Actios  for  specific  performance— Par- 
tie*  plaintiff. — In  an  action  to  enforce  the 
specific  performance  of  a  contract  to  con- 
vey land,  the  fact  that  parties  to  whom 
plaintiff  had  sold  certain  of  the  land  to  be 
conveyed,  and  to  whom  defendants  had  con- 
veyed their  part,  were  not  made  parties  to 
the  action,  was  immaterial  where  there 
was  no  demurrer  on  account  of  nonjoinder 
of  parties,  since  such  defendants  admitted 
that  the  parties  not  joined  had  no  interest 
in  the  action. — Stevens  v.  Los  Angeles  Dock 
&  Terminal  Co.,  20  Cal.  App.  743,  130  Pac. 
197,    200. 

S.  Action  on  Joint*  and  Joint  and  several 
contracts— Bill  of  lading;  made  to  plaintiff 
jointly  with  another,  plaintiff  has  no  sep- 
arate cause  of  action. — Mayo  v.  Stansbury, 
3   Cal.   465. 

4.  Same— Contract  to  convey  and  con- 
struct way  which  should  be  passable  in 
twenty-five  days  and  completed  in  sixty, 
made  by  defendants  with  plaintiff  and  two 
other  persons,  and  some  time  after  breach 
on  part  of  defendants,  by  failure  to  com- 
plete way,  other  two  grantees  transferred 
to  plaintiff  premises  and  all  rights  and  priv- 
ileges which  they  had  purchased  and  re- 
ceived from  defendants,  with  appurtenances, 
etc.,  it  was  held  that  plaintiff  alone  could 
not  maintain  an  action  for  breach;  that 
contract  was  not  continuing  one,  but  the 
breach  was  single  and  indivisible,  cause  of 
action  complete  and  entire  damages  recov- 
erable at  expiration  of  sixty  days,  and  only 
one  action  could  be  maintained. — Bender- 
nagle  v.  Cocks,  19  Wend.  (N.  Y.)  207,  32 
Am.  Dec.  448.  See  Shaffer  v.  Lee,  8  Barb. 
(N.  Y.)  412,  420;  Pool  v.  Pool,  6  Hill  (N.  Y.) 
580;  Fish  v.  Folley,  6  Hill  (N.  Y.)  54;  Mas- 
terton  v.  Mayor,  etc.,  Brooklyn,  7  Hill 
(N.  Y.)  61,  42  Am.  Dec.  38;  Stuyvesant  v. 
Mayor  New  York,  11  Paige  Ch.  (N.  Y.)  414; 
Royalton  v.  Royalton  &  W.  T.  Co.,  14  Vt. 
311. 

5.  Same— Flour  purchased  on  a  Joint  con- 
tract by  A  and  B  from  C,  who  delivered  one 
portion  to  A  and  one  portion  to  B  on  their 
respective  orders,  receiving  payment  from 
each  severally,  settled  with  C  and  canceled 
contract  with  regard  to  him,  A  can  not  sue 
for  damages  alleged  to  have  been  sustained 
by  him  alone,  on  contract  without  joining 
C  in  action. — McGilvery  v.  Moorhead,  3  Cal. 
267. 

0.  Same  Joint  contractors  must  all  unite 
in  suit  upon  their  contract,  even  though  one 
has  been  settled  with  and  has  no  further 
interest  in  subject-matter  of  controversy. 
— Angus  v.  Robinson,  59  Vt.  585,  59  Am. 
Rep.    758,    8    Atl.    497. 

See  par.  8,  this  note. 

7.     Same— Lease    Jointly    by    A    and    B    to 

C.  a  moiety  of  rent   reserved  to  be  paid  to 
each    of    lessees,    on    breach    lessors    mus* 


join  in  action. — Treat  v.  Liddell,  10  Cal. 
302. 

8.  Same— Severance. — Where  person  an- 
swerable in  Joint  contract  with  two  or  more 
persons  settles  with  one  or  more  of  them 
so  that  such  one  or  more  has  no  longer 
any  real  interest  in  subject-matter  of  ac- 
tion, this  constitutes  severance  of  cause  of 
action,  and  remaining  party  may  sue  alone. 
— Boston  &  M.  R.  Co.  v.  Portland  S.  &  P. 
R.  Co.,  119  Mass.  498,  20  Am.  Rep.  338. 

See  par.  6,  this  note. 

9.  Action  to  foreclose  Hen  for  street  Im- 
provement—Parties   plaintiff. — One    who    is 

the  holder  of  a  lien  for  street  improve- 
ment, performed  under  a  resolution  of  the 
city  council,  may  join  in  one  action  to 
foreclose  the  lien  the  several  owners  in 
common  of  th«  lots  against  which  the  lien 
exists.  (See  the  Vrooman  act,  Stats,  and 
Amdts.  1885,  p.  157,  5  12,  II  Henning's  Gen- 
eral Laws,  3d  ed.,  p.  3079.) — Barber  Asphalt 
Paving  Co.  v.  Crist,  21  Cal.  App.  1,  130  Pac. 
436,  437. 

10.  Action  to  have  declared  void  street 
assessment  —  Parties  plaintiff.  —  Owners  in 
severalty  of  different  lots  may  join  in  an 
action  to  have  certain  assessments  for 
street  work  declared  void  and  the  cancela- 
tion of  the  entire  record  in  the  office  of  the 
superintendent  of  streets,  the  action  being 
one  to  accomplish  a  common  purpose. — 
Toomey  v.  Knoblock,  8  Cal.  App.  585,  586, 
97   Pac.   529. 

11.  Action  to  quiet  title  to  land  brought 
by  vendor  against  his  vendee  in  partial 
possession  under  contract  of  sale,  terms 
of  which  had  not  been  forfeited  at  time  of 
commencement  of  action,  where  vendor  sub- 
sequently to  first  contract  had  entered  into 
second  contract  of  sale  with  third  party 
and  such  subsequent  vendee  had  assigned 
to  fourth,  subsequent  vendee  and  his  as- 
signee both  having  notice  of  claim  of  first 
vendee  under  his  contract,  and  denied  first 
vendee's  title  under  his  contract,  assignee 
of  subsequent  vendee  is  necessary  party 
to  complete  determination  or  settlement  of 
question. — Birch  v.  Cooper,  136  Cal.  636,  638. 
639,  69  Pac.  420. 

12.  Agreement  to  pay  debt  of  another— 
As  part  of  purchase-price  of  land,,  neither 
person  to  whom  debt  was  owing  nor  his 
assignee  being  parties  to  agreement,  nor 
having  assented  to  it,  nor  having  sought 
to  connect  themselves  with  it  until  com- 
mencement of  action,  there  is  no  such  priv- 
ity between  such  purchaser  and  such  cred- 
itor or  his  assignee  as  will  enable  either 
of  latter  to  maintain  action  on  promise  in 
writing  to  pay  said  debt.  —  McLaren  v. 
Hutchinson,    18    Cal.    80. 

13.  Where  A  is  indebted  to  B,  and  B  to 
C,  and  all  parties  agree  that  A  shall  pay 
amount  of  his  indebtedness  to  B  to  C, 
this  is  equitable  assignment  of  debt  to  C. 
and    he    may    maintain    action    against    A 
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thereon. — Wiggins  v.  McDonald,  18  Cal.  126. 
See  Lawrence  v.  Pox,  20  N.  Y.  268. 

14.  All     parties     In    Interest  —  Necessary 

parties  plaintiff. — All  persons  in  interest  as 
plaintiffs  should  be  joined  as  such. — Whit- 
ney v.  Stark,  8  Cal.  514,  68  Am.  Dec.  360; 
Gorman  v.  Russell,  14  Cal.  631.  See  Tate 
v.  Ohio  &  M.  R.  Co.,  10  Ind.  174,  71  Am. 
Dec.  309. 

See  pars.  34-41,  this  note. 

15.  No  one  can  be  both  plaintiff  and  de- 
fendant. A  party  can  not  have  right  of 
action  against  himself  as  debtor  or  tort- 
feasor.— See  Brown  v.  Mann,  71  Cal.  192, 
12  Pac.  51;  Byrne  v.  Byrne,  94  Cal.  576,  29 
Pac.  1115,  30  Pac.  196.  Man.  Eastman  v. 
Wright,  23  Mass.  (6  Pick.)  316.  N.  H. 
Blaisdell  v.  Ladd,  14  N.  H.  129.  N.  Y.  Trus- 
tees of  M.  E.  Church  v.  Stewart,  27  Barb. 
553. 

See  pars.  61-63,  this  note. 

16.  Where  person  is  interested  both  as 
plaintiff  and  defendant,  he  must  be  made 
defendant. — See,  post,   §  382  and  note. 

17.  Same — Exception  to  rale. — This  rule 
is  dispensed  with  where  it  is  impracticable 
or  very  inconvenient,  as  in  cases  of  Joint 
associations  composed  of  numerous  indi- 
viduals.— Gorman  v.  Russell,  14  Cal.  53 j. 
See  Cocburn  v.  Thompson,  16  Ves.  321. 

See,  post,  S  382  and  note. 

18.  Attorney-la- fact  —  Not  necessary 
party.  —  An  attorney-in-fact,  not  holding; 
character  of  trustee,  is  not  necessary  party 
to  suit  to  represent  interests  of  his  prin- 
cipal.— Powell   v.   Ross,   4   Cal.    197. 

19.  Auctioneer's  memorandum -— Fees  — 
Salt  for*— Auctioneer's  memorandum  of  sale 
actually  signed  by  defendant,  by  which 
he  expressly  agreed  to  pay  auctioneer  fees, 
the  auctioneer  may  maintain  suit  thereon 
in  his  own  name,  whether  memorandum  be 
treated  as  stipulation  with  owner  to  pay 
auctioneer,  or  with  auctioneer  himself. — 
Muller  v.  Maxwell,  15  N.  Y.  Super.  Ct.  Rep. 
(2   Bosw.)    359. 

29.  Building  destroyed  by  Are  Joinder 
of  owner  and  Insurance  company— Special 
damages  to  business.  —  Where  building  is 
destroyed  by  Are  through  negligence  or 
wrongful  act  of  defendant,  owner  of  build- 
ing and  insurance  company  effecting  insur- 
ance on  building  are  properly  joined  as 
plaintiffs,  although  owner  alleges  and  seeks 
to  recover  special  damages  to  his  business 
by  reason  of  such  negligence  or  wrong- 
ful act,  in  which  damage  insurance  com- 
pany has  no  interest. — Fairbanks  v.  San 
Francisco  &  N.  P.  R.  Co.,  115  Cal.  579,  583. 
47   Pac.   460. 

21.  That  value  of  building  above  amount 
of  insurance  policy  may  be  recovered  in 
Joint  action  by  owner  and  insurance  com- 
pany effecting  insurance  of  building,  is 
established  by  authority  upon  sound  consid- 
erations of  justice  and  expediency. — Fair- 
banks   v.    San    Francisco    &    N.    P.    R.    Co., 


115  Cal.  579,  682,  47  Pac.  450.  See  Ore.  Home 
Mut.  Ins.  Co.  v.  Oregon  R.  &  N.  Co.,  20  Ore. 
569,  23  Am.  St.  Rep.  151,  26  Pac.  857.  Wis. 
Swarthout  v.  Chicago  &  N.  W.  R.  Co..  49 
Wis.  625,  6  N.  W.  314.  Fed.  Crandall  v.  Good- 
rich T.  Co.,  16  Fed.  75. 

22.  "Negligence  which  gave  rise  to  the 
action  was  single  cause  of  whole  injury, 
and,  unless  all  damage  of  either  plaintiff 
is  recoverable  in  Joint  action,  defendant 
must  be  twice  vexed  for  same  delict;  and 
it  seems  to  use  that  to  allow  as  damages 
to  the  joint  plaintiffs  value  of  building  in 
excess  of  policy,  and  deny  recovery  in 
same  action  of  other  damages  to  be  in- 
sured proximately  caused  by  defendant's 
negligence,  would  be  to  create  useless  dis- 
tinction, and  balk  at  Imaginary  difficulty." 
— Fairbanks  v.  San  Francisco  &  N.  P.  R. 
Co.,  115  Cal.  579,  583,  47  Pac.  450.  See 
People  ex  rel.  Pierce  v.  Morrill,  26  Cal.  336, 
360;  Owen  v.  Frink,  24  Cal.  171;  Fellows  v. 
Fellows,  4  Cow.  (N.  Y.)  682,  15  Am.  Dec.  412. 

23.  Beneficiary  of  trust  and  trustee- 
Proper  parties  plaintiff,  under  provisions  of 
above  section,  the  provisions  of  section 
369,  ante,  being  permissive  only  (dictum). 
— Hall  v.  Southern  Pac.  Co.,  40  Cal.  App. 
39,  42,  180  Pac.  20,  approving  doctrine  in 
Daley  v.  Cunningham,  60  Cal.  580  and  Cerf 
v.  Ashley,  68  Cal.  419,  9  Pac.  658. 

24.  Cttlsen  claiming  to  be  Injured — May 
sue. — A  citizen  claiming  to  be  injured  by 
alleged  failure  of  state  officer  to  do  his 
duty,  has  right  to  bring  action  against  him 
to  inquire  whether  he  obeys  or  disobeys 
laws  of  state. — Nougues  v.  Douglass,  7  Cal. 
66. 

25.  City  corporation— Proper  party  plain- 
tiff, when. — A  city  corporation  a  necessary 
party  in  action  by  owners  of  land  seeking 
to  enjoin  construction  of  railway  through 
streets  of  city,  on  ground  that  grant  by 
legislature  to  construct  such  road  is  grant 
of  franchise  valuable  in  itself  as  property 
right,  and  attempted  to  be  disposed  of 
without  consideration,  or  on  insufficient 
consideration,  and  in  violation  of  city  char- 
ter.— People  v.  Law,  34  Barb.  (N.  Y.)  494, 
22  How.  Pr.  <N.  Y.)  109. 

26.  Cotenants— Joinder  as  plaintiffs. — As 

to  generally,  see  pars.  64-66,  this  note; 
also,   post,   §  381  and  note. 

27.  County  —  Proper    plaintiff,    when. — A 

county  is  corporation  and  proper  party 
plaintiff  to  object  to  contract  made  by 
board  of  supervisors  for  building  jail. — 
People  ex  rel.  Smith  v.  Myers,  16  Cal.  33. 

28.  Same— May  prosecute  and  defend  ac- 
tions in  the  same  manner  as  individuals. — 
Placer  County  v.  Astin,  8  Cal.  303,  305. 

29.  Damaires  for  trespass  on  mine— Par- 
ties plaintiff. — One  in  possession  under  an 
agreement  to  convey  giving  him  the  right 
of  possession  of  a  mine,  may  maintain  an 
action  against  a  stranger  to  the  title  for  a 
trespass    consisting    in    the    removal    and 
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conversion  of  the  ore  in  the  mine. — Light- 
ner  Min.  Co.  v.  Lane,  161  Cal.  695,  120  Pac 
771. 


S*.     Jofait  tenants— Joinder  as  plaintiffs, — 

Bee  pars.  81-83,  this  note;  also,  post,  (  381 
and  note. 


St.  Daoufef  tor  trespass  am  realty- 
Parties  plaintiff* — The  defendant  who  is  a 
mere  stranger  to  the  title  will  not  be  per- 
mitted to  question  the  title  of  plaintiff  in 
possession.  It  is  only  where  he  claims 
title  himself,  or  claims  under  the  real 
owner,  that  he  will  be  allowed  to  question 
the  title  of  plaintiff  whose  peaceable  pos- 
session he  has  disturbed. — Lightner  Min. 
Co.  v.  Lane,  161  Cal.  695,  120  Pac.  771. 

81.  The  proper  party  plaintiff  is  the  per- 
son in  actual  possession,  and  no  averment 
of  title  is  necessary;  but  such  person  can 
recover  damages  for  injuries  that  affect  his 
rights  only,  unless  he  holds  in  such  rela- 
tion to  other  parties  that  his  action  would 
bar  their  claim. — Llghtner  Min.  Co.  v.  Lane, 
161  Cal.  694,   120  Pac.  771. 

82.  Devisee  la  resEslnder  —  Jolader  as 
plaintiff. — Devisees  in  remainder  of  prem- 
ises out  of  which  rent  issues,  may  maintain 
joint  action  against  executor  or  adminis- 
trator of  life  tenant,  for  rent  collected  by 
him,  which  became  due  after  termination 
of  life  estate. — Marshall  v.  Moseley,  21  N.  Y. 
280. 

83.  Diversion  of  water  Jolader  of  plala- 
tlflr»  in  action  for. — See  pars.  48,  87  et  seq., 
this    note. 

34.     False  and  fraudulent  representations 

made  by  vendor  of  goods  to  two  or  more 
purchasers  of  goods  each  on  his  own  ac- 
count, is  in  nature  of  several  tort  to  each, 
although  representation  is  made  to  all  at 
one  and  the  same  time,  and  they  can  not 
be  joined  as  parties-plaintiff  in  action  to 
recover  damages  therefor. — Baker  v.  Jewell, 
6  Mass.  460,  4  Am.  Dec.  162. 

85.  Injured  employee  and  employer's  In- 
surer—May sue  Jointly  one  charged  with 
negligence  causing  injury  to  the  employee. 
— Bassot  v.  United  Railroads  of  San  Fran- 
cisco, 89  Cal.  App.  60,  177  Pac.  884. 

36.  Injured  employee  wbo  kas  secured 
compensation  —  Properly  Joined  with  em- 
ployer as  plaintiff. — An  employee  who  has 
secured  compensation  from  his  employer 
under  the  workmen's  compensation  act,  is 
a  proper  party  to  be  joined  with  his  em- 
ployer in  an  action  against  a  third  person 
for  the  injuries  sustained. — Hall  v.  South- 
ern Pac.  Co.,  40  Cal.  App.  39,  180  Pac.  20. 

37.  And  under  section  382,  the  employee 
may  maintain  the  action  alone,  and  join  his 
employer  as  a  party  defendant  if  the  latter 
refuses  to  bring  suit. — Ondanck  v.  Southern 
Pac.  Co.,  40  Cal.  App.  38. 

38.  Innuranee  policy  —  Payable  to  third 
person-— Plaintiff. — Where  an  insurance  pol- 
icy contains  a  provision  making  loss,  if 
any,  payable  to  third  party,  cause  of  action 
Is  in  such  third  party,  and  recovery  can 
not  be  had  by  insured. — Ripley  v.  Aster 
Ins.  Co.,  17  How.  Pr.  (N.  T.)  444. 
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regarded.  —  No  impairment  of  substantial 
right  being  shown,  judgment  rendered  after 
trial  upon  merits  should  not  be  reversed 
because  court  overruled  demurrer  for  mis- 
joinder.— Asevado  v.  Orr,  100  Cal.  293,  294, 
34  Pac.  777;  Shade  v.  Sisson  M.  &  L.  Co.,  116 
Cal.  357,  371,  47  Pac.  136;  Hirshfeld  v.  Weill, 
121  Cat  13,  15,  63  Pac.  402;  Daly  v.  Ruddell. 
137  Cat  671,  674,  70  Pac.  784. 

41.  Misjoinder— Effect  of. — As  to  gener- 
ally, see,  post,  S  430  and  note. 

42.  Same— Disregarded,    when. — See    par. 

40,  this  note. 

43.  Nonjoinder  —  How    taken    advantage 

of. — As  to,  see,  post,  5  430  and  note. 

44.  Nonjoinder  of  necessary  parties  plain- 
tiff, where  such  nonjoinder  does  not  appear 
on  face  of  complaint,  may  be  taken  ad- 
vantage of  either  by  answer  or  by  appoint- 
ment of  damages  at  trial.  —  Whitney  v. 
Stark,  8  Cal.  514,  68  Am.  Dec.  360. 

45.  Where  fact  of  such  nonjoinder  Is  de- 
veloped on  trial,  it  would  perhaps  be  avail- 
able as  bar  to  action,  or  might  be  taken 
advantage  of  by  plea  in  abatement. — Whit- 
ney v.  Stark,  supra;  Macy  v.  Combs,  15  Ind. 
469,   77   Am.   Dec.   103. 

46.  Nuisance     Joinder  of  plaintiffs. — Two 

or  more  tenement  owners,  suffering  like 
injury  from  nuisance,  may  unite  as  plain- 
tiffs in  action  to  enjoin  continuance  of 
nuisance.  —  Murray  v.  Hay,  1  Barb.  Ch. 
(N.  Y.)   59,  43  Am.  Dec.  773. 

47.  Several  owners  with  right  of  way 
appurtenant  to  their  several  estatest  over 
passageway,  may  join  in  action  to  restrain 
private  nuisance  which  is  injury  to  pas- 
sageway.— Cadigan  v.  Brown,  120  Mass.  493, 
494. 

48.  Owners  of  separate  mills— Division 
of  water. — Owners  of  different  mills  may 
join  as  plaintiffs  in  one  action  to  enjoin 
stranger  from  diverting  water  from  reser- 
voir which  they  had  erected  to  collect  and 
impound  waters  of  stream  for  purpose  of 
supplying  their  several  mills;  although 
owners  of  separate  and  distinct  mills  sus- 
tain individual  damages  they  have  Joint 
and  common  right  to  natural  flow  of 
stream,  and  joint  Interest  in  remedy  to 
protect  that  joint  and  common  right. — 
Ballou  v.  Inhabitants  of  Hopkinton,  70 
Mass.  (4  Gray)  324,  328.  See  Reed  v.  Gif- 
ford,   1  Hopk.  Ch.   (N.  T.)   419. 

See  pars.  87-89,  this  note. 

40.     Parties    plaint  iff  —  Who     may    be. — 

Parties  in  interest  may  unite;  statute  is 
permissive  only;  where  one  united  in  in- 
terest refuses  to  join  as  plaintiff  he  may 
be  made  defendant. — See,  post,  9  382  and 
note;  see,  also,  pars.  14-16,   this  note. 

60.  Must  be  Joined  where  necessary  In 
order  to  determination   of  question   before 
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court,  and  if  not  made  parties  court  must 
order  them  to  be  brought  in;  otherwise 
judgment  will  be  set  aside. — See,  post,  5  882 
and  note. 

61.  Generally,  several  persons  who  have 
common  interest  in  subject-matter  of  ac- 
tion, and  right  to  ask  for  same  remedy 
against  defendant,  may  properly  be  joined 
as  plaintiffs. — People  ex  rel.  Pierce  v.  Mor- 
rill, 26  Cal.  336,  360;  Cadigan  v.  Brown,  120 
Mass.  493,  494. 

02.  Same  —  Parties  plaintiff  having  oie 
commoi  latere**  touching  subject-matter  of 
action,  may  be  united  as  plaintiffs,  although 
they  claim  under  distinct  titles  and  have 
different  interests. — See  Churchill  v.  Lauer, 
84  Cal.  233,  236,  24  Pac.  107. 

53.  Parties  all  Interested  in  principal 
question  raised,  though  they  do  not  have 
joint  interest  adverse  to  defendant,  may 
be  joined  as  parties  plaintiff,  particularly 
where  such  joinder  will  prevent  multiplic- 
ity of  suits. — People  ex  rel.  Pierce  v.  Mor- 
rill, 26  Cal.  336,  360.  See  Owen  v.  Frink, 
24  Cal.  171;  Fellows  v.  Fellows,  4  Cow. 
(N.  Y.)  82,  15  Am.  Dec.  412. 

64.  Same — Rule  la  law  and  eqnity  differ- 
ent* latter  being  more  elastic. — Cadigan  v. 
Brown,  120  Mass.  493,  494. 

55.  Partners— Can    not    sne    one    another 

for  any  business  or  undertakings  of  part- 
nership; matter  can  only  be  adjusted  in 
chancery  on  dissolution  of  partnership. — 
Russell  v.  Ford,  2  Cal.  86;  Stone  v.  Fouse, 
3  Cal.  292;  Barn  stead  v.  Empire  Min.  Co., 
6   Cal.  299. 

56.  One  partner  can  not  maintain  action 
against  a  copartner  for  delivery  of  personal 
property  belonging  to  partnership. — Buck- 
ley v.  Carlisle,  2  Cal.  420. 

57.  Partnership  creditors  —  Necessary 
plaintiffs,  when. — Partnership  creditors  all 
necessary  parties  in  action  wherein  com- 
plaint alleges  purchase  by  defendant  of 
firm's  business  and  property,  and  promise 
to  prosecute  business  for  year,  then  sell  it, 
and  apply  proceeds  and  profits  of  such  busi- 
ness and  property  to  payment  of  Arm's 
debts.  —  Colgrove  v.  Talmadge,  19  N.  Y. 
8uper.  Ct  Rep.  (6  Bosw.)  289. 

58.  People — Proper  plaintiff,  when. — The 

people  are  proper  party  plaintiff  to  restrain 
mayor,  etc.,  of  city  from  granting  certain 
ferry  lease,  upon  ground  that  they  have  no 
authority  to  make  leases,  and  that  if  they 
are  making  them  in  manner  in  violation  of 
charter  of  city,  and  of  duties  imposed  upon 
them  as  municipal  corporation  to  public 
at  large;  individual  would  not  be  author- 
ized to  institute  such  action. — People  v. 
Mayor  New  York,  32  Barb.  (N.  Y.)  102. 

59.  People  not  being  individual  citizens 
of  state,  but  aggregate  body  of  public,  and 
Laving  no  private  rights  to  protect,  are 
not  proper  party  in  action  by  owners  of 
land  seeking  to  enjoin  construction  of  rail- 
road   through    streets    of    city. — People    v. 


Law,  34  Barb.  (N.  Y.)  494,  22  How.  Pr. 
(N.  Y.)  109. 

60.  People  of  eonnty— -Can  not  sue  or  he 
aned. — People  ex  rel.  Smith  v.  Myers,  15 
Cal.  33. 

See  pars.  27,  28,  this  note. 

61.  Plaintiff  and  defendant— Same  per- 
son ean  not  be  both,  although  he  is  repre- 
sentative of  conflicting  interests. — Ky.  Allin 
v.  Shadburne,  1  Dana  68.  25  Am.  Dec.  121. 
Mo.  Hill  v.  McPherson,  15  Mo.  204,  55  Am. 
Dec.  142.  N.  H.  Burley  v.  Harris,  8  N.  H. 
233,  29  Am.  Dec.  650;  Blaisdell  v.  Ladd,  14 
N.  H.  129.  N.  Y.  Trustees  of  M.  E.  Church 
v.  Stewart,  27  Barb.  553.  S.  C.  Livingston 
v.  Livingston,  2  Mill  428,  12  Am.  Dec.  684. 

See  pars.  14,  65,   66,  this  note. 

62.  Party  can  have  no  right  of  action 
against  himself  either  as  debtor  or  tort- 
feasor.— Trustees  of  M.  B.  Church  v.  Stew- 
art, 27  Barb.  (N.  Y.)  553. 

68.  Same— Limitation  of  rule. — Rule  con- 
fined to  natural  persons. — See  Connell  v. 
Woodard,  5  How.  (Miss.)  665,  37  Am.  Dec. 
173. 

64.  Priest— Corporation   sole— Plaintiff.— 

Priest  having  charge  of  church  property, 
coupled  with  interest,  being  analogous  to 
sole  corporation  in  England,  may  bring 
action  in  his  own  name. — Santillan  v.  Moses, 
1  Cal.  94. 

See  pars.  66,  67,  this  note. 

65.  Religions  society— Successor  to  simi- 
lar society  for  like  purpose  may  maintain 
action  to  recover  legacy  to  first  society;  and 
where  bequest  was  made  payable  to  person 
who  should  be  treasurer  of  such  first  so- 
ciety at  time  when  bequest  became  payable 
under  the  will,  action  must  be  brought  by 
treasurer  of  new  society  as  real  person 
in  interest. — De  Witt  v.  Chandler,  11  How. 
Pr.    (N.  Y.)    459. 

See  par.  51,  this  note;  also,  ante,  §  367, 
note  par.  87. 

•6.  Same— Tmstees  of  church  or  relig- 
ions society,  having  possession  and  control 
of  temporalities  of  church  or  society, 
whether  personal  or  real,  are  proper  par- 
ties plaintiff  in  all  actions  concerning  such 
temporalities,  for  injury  thereto  or  other- 
wise.— People  v.  Runkle,  8  John.  (N.  Y.) 
364,  9  John.  (N.  Y.)  147;  Cireen  v.  Cady,  9 
Wend.   (N.  Y.)  414. 

See  par.  61,  this  note. 

67.  It  Is  no  answer  to  action  brought  in 
their  name  to  say  that  it  is  really  action 
by  corporation. — Trustees  M.  E.  Church  v. 
Stewart,  27  Barb.   (N.  Y.)   553. 

68.  Trustees  of  religious  society  or 
church  can  not  maintain  action  against 
one  of  members  of  board  of  trustees  for 
taking  property  of  society  contrary  to  by- 
law of  society;  because  in  such  case  de- 
fendant will  also  be  one  of  plaintiffs,  which 
is  fatal  to  action. — Blaisdell  v.  Ladd,  14 
N.  H.  129. 

See  pars.  14,  58,  59,  this  note. 
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69.  Action  at  law  can  not  be  maintained 
where  one  of  trustees,  who  are  plaintiffs,  is 
sole  defendant,  or  one  of  defendants. — 
Trustees  M.  E.  Church  v.  Stewart,  27  Barb. 
(N.   Y.)    553. 

70.  Where  lands  were  conveyed  to  cer- 
tain designated  persons  "as  trustees"  of 
religious  society,  upon  which  house  of  wor- 
ship was  thereafter  erected,  and  action  was 
brought  by  subsequent  trustees  against  per- 
sons named  as  trustees  to  recover  the  pos- 
session of  the  land,  court  held  action  could 
not  be  maintained,  because  right  of  pos- 
session was  in  original  trustees,  or  society 
itself,  until  incorporation,  and  after  that  in 
corporation. — See  People  v.  Runkle,  9  John. 
(N.  Y.)  147;  Bundy  v.  Birdsall,  29  Barb. 
(N.  Y.)  81. 

71.  Reward — Plaintiff  In  actios  for. — Re- 
ward offered  for  arrest  and  conviction  of 
criminal  by  whom  one  has  lost  property 
by  theft  or  Are,  is  not  nudum  pactum,  and 
may  be  enforced  by  any  one  performing 
service. — Ryer  v.  Stockwell,  14  Cal.  134,  73 
Am.  Dec.  634. 

72.  Riparian  proprietor*  —  Diversion  of 
water— Joinder  of  plaintiff*. — Riparian  pro- 
prietors, owning  distinct  parcels  of  land 
all  watered  successively  by  same  stream, 
may  unite  as  plaintiffs  in  action  which  has 
for  its  object  redress  of  common  grievance 
by  preventing  diversion  or  interference  with 
How  of  water  In  such  stream. — See  pars. 
87-89,   this   note. 

73.  Separate  creditor*  Joinder  aa  plain- 
tiffs, when. — Separate  creditors  of  debtor 
can  not  unite  as  plaintiffs  in  action  where 
there  is  no  joint  interest  in  thing  de- 
manded, or  privity  of  contract  which  au- 
thorizes their  joinder. — Dyas  v.  Dinkgrave, 
15  La.  Ann.  502,  77  Am.  Dec.  196. 

74.  Several  abutting-  property  owners- 
Joinder  as  plaintiffs.  —  Several  abutting 
property  owners,  each  with  distinct  parcel 
of  land  In  which  other  is  not  interested, 
may  join  in  action  to  prevent  threatened 
change  of  stream,  which  may  affect  and 
injure  all  their  property  alike. — Geurkink 
v.  Petaluma,  112  Cal.  306,  310,  44  Pac.  570. 

75.  Sheriff  attaching  —  Action  on  debt 
owing:  creditor. — Sheriff  levying  an  attach- 
ment, under  order  of  court  to  make  amount 
due  to  creditor  out  of  goods,  chattels,  and 
property  of  debtor,  is  not  by  virtue  of  such 
process  and  order  assignee  of  failing  or 
bankrupt  debtor,  neither  has  he  right  of 
property  in  debt,  and  can  not  maintain  ac- 
tion in  his  own  name  to  recover  sum  of 
money  owing  to  attachment  by  third  person 
for  goods  sold  and  delivered. — Sublette  v. 
Melhado,   1   Cal.  104. 

76.  State— 'Proper    party    plaintiff,    when. 

— State  may  bring  an  action  in  its  own 
name  for  recovery  of  money  due  state,  such 
as  annuity  or  license  due  to  state  by  auc- 
tioneer.— State  v.  Poulterer,  16  Cal.  615,  532. 

77.  State,  as  plaintiff  in  action,  has  right 
to  inquire  whether  officer  obeys  or  disobeys 


law  of  state. — Nougues  v.  Douglass,  7  Cal. 
65. 

78.  Otherwise  as  to  penalty  for  violation 
of  law  concerning  pilotage,  under  some 
statutes. — See  People  v.  Deming,  1  Hill 
<N.  Y.)  271. 

70.     Stockholder— May   sue   corporation.— 

Stockholder  of  corporation  whose  scrip  has 
been  stolen  may  maintain  action  against 
corporation,  and  holder  of  scrip  may  main- 
tain action  against  corporation  to  establish 
his  right  to  it.— Wells  v.  Smith,  7  Abb.  Pr. 
(N.   Y.)   261. 

80.  Taxpayer— Proper  plaintiff,  when. — A 

taxpayer  may  be  plaintiff  in  an  action, 
when. — See  People  ex  rel.  Smith  v.  Myers, 
15  Cal.   33. 

81.  Tenants  In  common  —  Joinder  as 
plaintiffs. — Tenants  in  common  may  main- 
tain joint  action  for  diversion  of  waters 
of  ditch,  such  actions  being  in  nature  of 
actions  for  abatement  of  nuisance.  —  De 
Johnson  v.  Sepulbeda,  5  Cal.  149,  151;  Parke 
v.  Kllham,  8  Cal.  77,  79,  68  Am.  Dec.  310. 

See,  post,   §  381   and  note. 

82.  One  of  tenants  in  common  having; 
died,  at  common  law  all  action  to  enforce 
rights  of  owners  must  be  brought  by  sur- 
vivors only. — Bucknam  v.  Brett,  13  Abb. 
Pr.  (N.  Y.)  119. 

83.  One  tenant  in  common  of  lands  em- 
ployed by  other  tenants  in  common  to  take 
charge  of  land,  make  sales  at  stipulated 
prices,  and  as  compensation  to  receive  stip- 
ulated per  cent  on  all  sales,  may  maintain 
action  against  his  cotenants  for  services 
rendered,  in  respect  to  land,  outside  of  sell- 
ing it. — Thompson  v.  Salmon,  18  Cal.  632. 

84.  Trover — Plaintiff  in  action  of. — Tro- 
ver, In  action  in  all  parties,  in  interest 
should  be  joined  as  plaintiffs,  and  failure 
to  so  join  may  be  pleaded  in  abatement. — 
Whitney  v.  Stark,  8  Cal.  514,  68  Am.  Dec 
360. 

85.  Trustee  —  Proper    plaintiff,     when. — 

Trustee  to  whom  mortgage  has  been  trans- 
ferred by  mortgagee  to  secure  debt,  may  be 
joined  in  action  to  foreclose  mortgage.— 
Cerf.  v.  Ashley,  68  Cal.  419,  9  Pac.  658. 

86.  Trustees  of  religions  society  — As 
plaintiffs. — Having  possession  and  control 
of  temporalities  of  church,  whether  per- 
sonal or  real,  are  proper  plaintiffs  in  ac- 
tions concerning  same.  —  See  pars.  65-70, 
this  note. 

87.  Water-rights  —  Parties  holding;  dis- 
tinct water-rights  regulated  by  contract 
jointly  executed  by  all  parties  to  action 
are  properly  united  as  plaintiffs  in  action 
subject-matter  of  which  is  water-rights  of 
parties  under  joint  contract,  and  redress 
sought  by  way  of  recognition  and  enforce- 
ment of  those  contractual  rights. — Daly  v. 
Ruddell,  137  Cal.  671,  674,  70  Pac.  784.  See 
Los  Robles  Water  Co.  v.  Stoneman,  146  Cal 
203,  79  Pac.  880. 
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88.  Same— OwBtri  of  separate  tracts  of 
land— Property  Joined  in  action  to  redress 
grievance  which  is  common  injury  to  their 
lands.  'As  where  water,  in  natural  descent 
from  lake,  becomes  property  successively 
of  each  of  complainants,  all  complainants 
thus  have  right  in  same  subject,  and  nature 
of  case  forms  community  of  interest  against 
one  who  seeks  to  interfere  with  or  in- 
jure or  divert  flow  of  water  from  lake. — 
Churchill  v.  Lauer,  84  CaL  2S3,  286,  238,  24 
Pac.  107. 


89.  But  where  several  riparian  owners 
of  distinct  parcels  of  land  which  are  sup- 
plied with  water  from  same  source  join  in 
action  to  prevent  diversion  of  the  waters, 
and  also  ask  for  damages  severally  to 
plaintiffs,  causes  of  action  for  damages  to. 
each  of  plaintiffs  being  several  and  indi- 
vidual, can  not  be  joined  with  cause  of 
action  for  injunction,  which  is  cause  of 
action  common  to  them  all. — Barham  v. 
Hostetter,  67  Cal.  272,  7  Pac.  689;  Foreman 
v.  Boyle,  88  Cal.  290,  26  Pac.  94. 

See,  post,  8  427  and  note. 
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§  379.  WHO  MAY  BE  JOINED  AS  DEFENDANTS.  Any  person  may  be 
made  a  defendant  who  has  or  claims  an  interest  in  the  controversy  adverse  to 
the  plaintiff,  or  who  is  a  necessary  party  to  a  complete  determination  or  settle- 
ment of  the  question  involved  therein.  And  in  an  action  to  determine  the  title 
or  right  of  possession  to  real  property  which,  at  the  time  of  the  commencement 
of  the  action,  is  in  the  possession  of  a  tenant,  the  landlord  may  be  joined  as  a 
party  defendant. 

History:     Enacted  March  11,  1872,  re-enactment  of  1 13  of  Practice 
Act,  adding  the  last  sentence. 

PARTIES  DEFENDANT— JOINDER  OF. 

1.  Accommodation  grantees — Necessary 

parties  defendant. 

2.  Accounting — Action  for — By  maker 

of  note — Defendants. 

3.  Same — Dissolution  of  partnership- 

Defendants. 

4.  Action    for    damages  —  Several    de- 

fendants acting  independently. 

5,  6.  Action  to  quiet  title— Who  necessary 
defendants. 

7.  Action  to  set  aside  liens  for  fraud — 

Necessary  defendants. 

8.  Administrator  —  Not  proper  party 

defendant — Action  by  heir  to  de- 
termine rights  of  inheritance. 

9.  Same  —  Same  —  Action    to    impress 

trust  upon  estate. 

10, 11.  Administrator  of  deceased  debtor — 
Joinder  with  survivor. 

12.  Same  —  Administrator   of    deceased 

executor. 

13.  Same — Same — Before    the    adoption 

of  codes. 

14.  Same — Same — Code  does  away  with 

common-law  rule. 

15.  Same — Judgment — Form  of. 

16.  Adverse  claimants  to  rent — Defend- 

ants in  tenant's  action  to  deter- 
mine who  entitled. 

17.  Agent  through  whom  fraud  and  de- 

ceit practised — Not  necessary  de- 
fendant. 

18, 19.  All    persons    interested  —  Necessary 
defendants. 

20.  Same — Same — Failure  to  join. 

21.  Same — Same — Persons  having  an  in- 

terest in  land. 
C.  C.  P.— 39 


22.  Same — Exceptions  to  the  rule. 

23,  24.  Same — Person  not  affected  by  judg- 
ment. 

25.  Alternative  claims — Defendants  can 
not  be  joined  under. 

26, 27.  Arbitrators — As  to  whether  proper 
parties  to  action  to  set  award 
aside. 

28.  Assignee  in  insolvency  —  Necessary 

party  in  action  to  set  aside  con- 
veyance, when. 

29.  Assignor    of    bond    as    collateral — 

necessary  party  in  action  on  bond. 

JO,  31.  Attachment  by  creditors — Independ- 
ent claims — Joinder  in  action  for 
damages. 

32.  Attorney  charged  with  fraud  in  pro- 
curing judgment  —  Joinder  with 
client. 

33,  34.  Board  of  supervisors — As  defendants 
— Joinder  with  others. 

35.  Bonds — Action  on — Assignee  of,  as 

collateral    s  e  c  u  r  i  t  y — necessary 
party. 

36.  Same — Injunction    against    corpora- 

tion— To  prevent  issue  of. 

37.  Construction  of  section — In  genera!. 

38.  Same — ' '  Controversy. f ' 

39-  43.  Contractors  —  Under  independent 
contracts — Damages  —  Joinder  of 
employers. 

44.  Corporation — Action  against. 

45.  Same — Action  by  stockholders  in  be- 

half of  corporation  against  other 
stockholders. 

46.  Same — Action    to    cancel    spurious 

stock. 
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47.  Same — Injunction  —  Stockholders  of 

corporation. 

48.  Same — Same — Injunction  to  prevent 

issue  of  bonds. 

49, 50.  County — May  be  sued. 

51-  53.  Same — Supervisors  can  not  be  sued. 

54.  Same — Same — Where  ground  of  re- 
lief is  based  upon  abuse  of  power. 

55.56.  Damages — Several  acting  independ- 
ently— Joinder  as  defendants. 

57.  Same — Damages  caused  by  concur- 

rent act  of  two  persons. 

58.  8ame — In  injunction  to  restrain  acts. 

59.  Deed   of   trust — Action   to   cancel — 

Beneficiary  not  proper  party. 

60.  Same — Distinction  between  actions 

adverse  to  trust. 

61.  Debris — Casting  upon  land — Action 

to  enjoin — Joinder  of  persons  act- 
ing independently. 

62.  Depositaries — Fictitious  —  As  being 

necessary  defendants. 

63.  Dissolution  and  accounting — Neces- 

sary parties. 

64.  Ejectment — Parties — Commissioners' 

note. 

65.  Same — Same — Same  —  Change  made 

materially  modifies  decisions. 

66,67.  8ame — Same — Prior  to  adoption  of 
code. 

68,69.  8ame — Action  against  tenant — No- 
tifying landlord. 

70,  71.  Same— Same — Landlord  and  tenant 
in  possession. 

72.  Same — Same — Tenant  in  possession. 

73,74.  Encumbrancers  —  Necessary  parties, 
when. 

75.  Ex  delicto  actions — All  joint   tort- 

feasors not  necessary  parties. 

76.  Execution    plaintiff  —  Joinder    with 

sheriff  in  action  for  damages. 

77,78.  Executor — Joinder  with  administra- 
tor of  joint  obligor  —  Form  of 
judgment. 

79.  Executor  who  has  not  qualified — Not 

necessary  party. 

80.  Fictitious  depositaries  of  title — Nec- 

essary parties  defendant. 

81.  Foreclosure  of  mortgage — Necessary 

parties  defendant. 

82.  8ame  —  Heirs  of  deceased  mortga- 

ger. 

83.  Fraud     and     deceit  —  Perpetrated 

through  agent— Agent  not  neces- 
sary party. 

84.  Fraud  in  procuring  judgment — Ac- 

tion to  set  aside — Joinder  of  at- 
torney. 

85,86.  Fraudulent  conveyance  —  Action   to 
set  aside — Necessary  defendants. 
87.  Same — Assignee  in  insolvency — Nec- 
essary defendant,  when. 
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88.  8ame — Several  grantees. 

89.  Same  —  Same  —  Advene    claim    to 
land. 

90.  Same — Grantor  proper  party. 

91.  Grantees  —  Accommodation — Neces- 
sary parties. 

92,93.  Grantors — Action  to  set  aside  con- 
veyance— Proper  but  not  neces- 
sary parties  defendant. 

94.  Same — Action    involving   title — Not 
necessary  parties  defendant,  when. 

95-  97.  Guardian  —  Not  proper  party  de- 
fendant, when. 

98.  Heirs  of  deceased  mortgageor — Not 
necessary  parties  to  foreclosure. 

99.  Heirs  of  remote  grantor — Not  neces- 
sary parties,  when. 

100.  Highway  —  Injunction  to  restrain 
opening — Joinder. 

101.  Homestead — Partition  of  sought  — 
Necessary  parties. 

102.  Indemnifying  bonds — To  sheriff  by 
successive  attaching  creditors. 

103.  Independent  contractors — Negligence 
— Action  for  damages— Joinder  of 
parties  defendant. 

104.  Injunction  —  Parties  acting  inde- 
pendently— Joinder. 

105.  Same — To  restrain  issuance  of  bonds 
by  corporation. 

106.  Same — To  restrain  opening  of  road 
by  road-overseer. 

107.  Insolvency  proceedings — Joinder  of 
defendants. 

108, 109.  Joinder,  misjoinder,  and  nonjoinder. 

110.  Same — As  to  who  can  not  or  need 
not  be  joined. 

111.  Joint  bond — Action  on — Joinder  of 
defendants. 

112.  Joint  and  several  bond — One  prom- 
isor may  be  sued  separately. 

118- 115.  Joint  contractors — All  necessary  de- 
fendants. 

116.  Joint  debtors — Some  nonresident — 
Need  not  be  joined. 

117.  Joint  trespassers  —  Properly  united 
as  defendants. 

118.  Landlord — Necessary  party  in  eject- 
ment against  tenant. 

119.  Mortgage  foreclosure  —  Necessary 
parties  defendant. 

120.  Same — Beal  owner  of  equity. 

121.  Necessary  and  proper  parties — Dis- 
tinction between. 

122.  Same — As  to  who  are  necessary  par- 
ties. 

123.  Same — As  to  who  are  proper  parties. 
124, 125.  Negligence  —  Independent     contrac- 
tors— Damages— -Joinder    of    par- 
ties. 

126.  Partition  of  homestead — Wife  a  nec- 
essary party. 


Tit.  IIL] 


JOINDER  OF  DEPENDANTS — IK   GENERAL. 


987» 


127- 129. 
130, 131. 
132- 134. 

135. 
136. 

137. 

138. 

139. 

140- 142. 
143. 
144. 
145. 
146. 
147. 

148- 150. 
151. 
152. 

153. 

154. 

155- 157. 

158. 

159. 
160. 
161. 
162. 
163. 
164, 165. 
166. 
167. 
168. 
169. 


Partnership  —  Action  against  —  All 
necessary  defendants. 

Same — Nonjoinder — Waiver  by  fail- 
ure to  plead  in  abatement. 

Same — Same — Nonjoinder  of  secret 

or  dormant  partner. 
Same — Borrowing  money — Parties. 

Same  —  Continues  in  business  for 
what  purposes — Joint  liability. 

Same — Dissolution  and  accounting — 
Necessary  parties. 

Same — Same — Assignee  of  partner  is 
necessary  party. 

Same — Forcible  possession  and  sale 
of  partnership  property — Action 
for. 

8ame  —  Personal  representative  of 
deceased  partner — -Joinder. 

Parting  with  interest  and  termina- 
tion of  liability — Demurrer. 

Patentee — Necessary  party  in  ac-. 
tions  affecting  validity  of  patent. 

People  of  county — Can  not  sue  or  be 
sued. 

Persons  having  several  interests  in 
fund — All  necessary  parties. 

Road — Injunction  to  restrain  open- 
ing— Joinder  of  defendants. 

State — As  party  defendant. 

Service  on  one  defendant — Effect. 

Spurious  stock — Action  to  cancel — 
Proper  parties. 

Tenant  in  possession  —  Necessary 
party  in  ejectment. 

Termination  of  liability — Does  not 
affect  as  proper  party,  when. 

Tort — Committed  by  several — Join- 
der of  tort-feasors. 

Same — As  to  where  tort-feasors  not 
acting  in  concert  or  by  unity  of 
design. 

game — In  injunction  to  restrain  the 
several  acts. 

Same — Where  the  tort  of  each  de- 
fendant was  several. 

Trespass — Action  of — Joinder  of  de- 
fendants. 

Same  —  Individual  may  be  joined 
with  corporation. 

Same — Trespass  against  sheriff  and 
deputies. 

Trespass  of  animals — Joinder  of  de- 
fendants. 

Trusts — Action  for  accounting — Nec- 
essary parties. 

Same — Action  to  enforce — Necessary 
parties. 

Same — Distinction  between  actions 
to  enforce  and  in  opposition. 

Vendees  —  Separate  transactions  — 
Joinder  in  action  to  set  aside  con- 
veyances. 


170.  Vendees  subsequent  to  vendee  in  pos- 
session— Necessary  parties  to  quiet 
title. 

171- 174.  Vendee  purchasing  subsequent  to 
termination  of  lease — As  party  in 
action  for  improvements. 

As  to  associations  suing  and  being?  sued 
by  common  name,  see,  post,  §  388  and  note. 

Aa  to  bringing  In  new  parttea,  see,  post, 
8  389  and  note. 


to  corporation  stockholders,  suits  by 
and  against,  see  Const.  1879,  art.  XII,  55  3. 
4,  I  Henningr's  General  Laws,  3d  ed.,  pp. 
lxxxvi,  lxxxvii;  Kerr's  Cyc.  Civ.  Code,  2d  ed.t 
S  322  and  note. 

Aa  to  effect  of  service  on  one  defendant 
of  several,  see,  post,  8  414  and  note. 

Aa  to  Joinder  of  executors,  those  who  have 
not  qualified  need  not  be  joined,  see,  post, 
8  1587  and  note. 

Aa  to  Joinder  of  landlord,  see  Kerr's  Cyo, 
Civ.  Code,  2d  ed.,  8  1949  and  note. 

Aa  to  parttea  In  anlta  to  unlet  title,  see, 
post,  8  738  and  note. 

Aa  to   partlea  defendant  under  tbe  code, 

in  actions  ex  contractu,  ex  delicto,  and  in 
suits  in  equity,  see  I  Kerr's  Pleading  and 
Practice,  88  632-703. 

•Aa  to  partlea  to  an  action  to  foreeloae  m 
mortgage  on  real  property,  see,  post,  5  721 
and  note. 

Aa  to  anlta  against  atate— -May  be  brougnt 
In  manner  and  In  eonrta  directed  by  law. — 

Const.  1879,  art.  XX,  8  6.  I  Hennlngr's  Gen- 
eral Laws,  Sd  ed.,  p.  oi. 

Same— Statntea  regulating. — See  II  Hen- 
nlngr's General  Laws,  3d  ed.,  pp.  2954  et  seq. 

1.  Accommodation  grantees  —  Necessary 
partlea  defendant!  they  have  right  to  be 
heard  at  law  in  their  own  defense,  before 
courts  of  chancery  can  pronounce  definitely 
on  their  claims. — Knowles  v.  Inches,  12  Cal. 
212. 

2.  Accountings— Action  for— By  maker  of 
note— Defendants. — In  an  action  for  an  ac- 
counting: by  maker  of  note  to  secure  which 
he  pledged  collateral,  which  collateral  was 
assigned  by  payee  to  third  person,  payee 
and  such  assignee  are  necessary  parties 
defendant. — Lewis  v.  Varnum,  12  Abb.  Pr. 
(N.   Y.)    305. 

S.  Same— Dissolution  of  partnership— De- 
fendant*.— As  to  necessary  parties  defend- 
ant in  action  for  an  accounting  and  dis- 
solution of  partnership, — see  par.  137,  this 
note. 

4.  Action  for  damages  Several  defend- 
ants acting;  Independently* — Action  at  law 
for  damages  can  not  be  maintained  against 
several  defendants  jointly,  when  each  acted 
independently  of  others,  and  there  was  no 
concert  or  unity  of  design  between  them. — 
Miller  v.  Highland  Ditch  Co.,  87  Cal.  430, 
26  Pac.  550. 
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5.  Action   to  quiet  title — Who  i 
defendant** — As  to  generally,  see,  post,  fi  738 
and   note. 

6.  Action  to  quiet  title  to  land  by  wife 
and  remove  cloud  created  by  plaintiff's  hus- 
band conveying:  and  mortgaging  her  lands, 
grantee  of  husband  is  necessary  defendant, 
but  holders  of  mortgages  are  not. — Peralta 
v.  Simon,  5  Cal.  313. 


7.  Action  to  set  aside  Hen*  for 
Necessary  defendant*. — Action  to  set  aside 
liens  for  fraud,  procured  by  assignment  of 
property  and  judgments,  and  to  have  prop- 
erty applied  to  payment  of  plaintiff's  debt, 
judgment  debtor  and  all  persons  having 
liens  or  conveyances  by  which  they  claim 
different  portions  of  defendant's  property 
are  necessary  parties  notwithstanding  fact 
that  they  recovered  judgments  and  received 
liens  and  assignments  at  different  times, 
and  each  holds  by  separate  lien  or  convey- 
ance.— Morton  v.  Weil,  33  Barb.  (N.  Y.)   30. 

j     See  pars.  85-90,  this  note. 
i 

8.  Administrator— Not  proper  party  de- 
fendant—Action by  heir  to  determine  right* 
of  Inheritance. — Administrator  has  no  inter- 
est in,  and  is  not  proper  party  to  suits  to 
determine  controversy  between  different 
heirs  as  to  their  respective  rights  of  in- 
heritance.— Estate  of  Healy,  137  Cal.  474, 
70  Pac.  455.  See  Estate  of  Wright,  49  Cal. 
550;  Rosenburg  v.  Frank,  68  Cal.  387,  420; 
Roach  v.  Coffey,  73  £al.  281,  282,  14  Pac. 
840;  Goldtree  v.  Thompson,  83  Cal.  420,  23 
Pac.  383;  Jones  v.  Lamont,  118  Cal.  499,  62 
Am.  St.  Rep.  251,  50  Pac.  766;  McCabe  v. 
Healy,  138  Cal.  81,  90,  70  Pac.  1008. 

9.  Same— Same— Action  to  Impress  trust 
upon  estate.  —  Administrator  not  proper 
party  defendant  in  an  action  to  impress 
trust  upon  estate,  and  upon  heirs,  and 
enforcing  agreement  made  by  testator  by 
declaring  heirs  constructive  trustees  of  title 
cast  upon  them  by  intestacy  of  deceased. — 
McCabe  v.  Healy,  138  Cal.  81,  70  Pac.  1008. 

•  10.  Administrator  of  deceased  debtor- 
Joinder  with  survivor. — Administrator  of  a 
deceased  debtor  or  promisor  may  be  joined 
with  survivors  who  were  jointly  liable  with 
such  decedent  to  plaintiff.  —  Lawrence  v. 
Ooolan,  68  Cal.  309,  6  Pac.  484,  9  Pac.  159; 
Briggs  v.  Breen,  123  Cal.  657,  662,  6$  Pac. 
6$3,  886. 

11.  After  claim  has  been  presented  to  ad- 
ministrator, or  other  personal  representa- 
tive, and  disallowed  by  him. — Lawrence  v. 
Doolan,  68  Cal.  309,  5  Pac.  484,  9  Pac.  159. 

12.  Same— Administrator  of  deceased  ex- 
ecutor may  be  joined  with  surviving  ex- 
ecutor in  action  to  recover  reasonable 
attorney's  fee  for  services  rendered  to  ex- 
ecutors jointly. — Briggs  v.  Breen.  123  Cal. 
657,   662,   56   Pac.   633,   886. 

IS.  Same— Same— Before  the  adoption  of 
the  codes  it  was  otherwise. — Humphreys  v. 
Crane,  5  Cal.  173;  May  v.  Hanson,  6  Cal. 
642. 


14.  Same— Same— -Code  doe*  away  with 
common-law  rule  that  administrator  of  de- 
ceased joint  obligor  can  not  be  joined  as 
defendant  with  surviving  obligor,  in  action 
on  such  contract,  unless  survivor  is  in- 
solvent; Fisher  v.  Hopkins,  4  Wyom.  379, 
62  Am.  St.  Rep.  38,  34  Pac.  899. 

15.  Same— Judgment— Form  of.  —  Judg- 
ment must  be  rendered  not  Jointly  but  sev- 
erally; judgment  against  surviving  obligors 
must  be  de  bonis  propriis,  and  judgment 
against  administrator  must  be  de  bonis  tes- 
tatoris,  In  due  course  of  administration. — 
Bank  of  Stockton  v.  Howland,  42  Cal.  129, 
133;  Briggs  v.  Breen,  123  Cal.  657,  56  Pac. 
633,  886. 

16.  Adverse  claimant*  to  rent— Defend- 
ants In  tenant's  action  to  determine  who 
entitled. — Adverse  claimants  to  the  rent  of 
property  are  all  necessary  parties  to  action 
by  tenant  to  obtain  decision  as  to  who  is 
entitled  to  receive  rent. — McDevitt  v.  Sul- 
livan, 8  Cal.  592. 

17.  Agent  throngh  whom  frand  or  deceit 
practised— Not  necessary  defendant. — Agent 
through  whom  fraud  and  deceit  is  practised 
to  injury  of  third  person  is  not  necessary 
defendant  to  action  to  recover  therefor.— 
foewbery  v.  Garland,  31  Barb.  (N.  Y.)  121. 

18.  All  person*  interested— Necessary  de* 
fendants. — All  persons  Interested  in  sub- 
ject-matter of  litigation  adverse  to  plain- 
tiff's should  be  made  parties  defendant. — 
Shakespear  v.  Smith,  77  Cal.  638,  641,  20 
Pac.  294;  Randall  v.  Duff,  79  Cal.  115,  120, 
3  L.  R.  A.  754,  19  Pac.  532,  21  Pac.  610; 
People's  Ditch  Co.  v.  '76  Land  &  Water  Co., 
5  Cal.  Unrep.  292,  44  Pac.  176;  Birch  ▼. 
Cooper,  136  Cal.  686,  639,  69  Pac.  420. 

19.  All  parties  in  interest  as  defendants 
must  be  joined. — Macy  v.  Combs,  15  Ind.  469, 
77.  Am.  Dec.  103. 


20.  Same— Same— Failure  to  so  Join  may 

be  taken  advantage  of  by  plea  in  abate- 
ment.— Macy  v.  Combs,  15  Ind.  469,  77  Am. 
Dec.  103. 

21.  Same— Same— Person*  having  an  In- 
terest In  land  prior  to  commencement  of 
action  in  relation  thereto  must  be  made 
parties  to  have  their  interests  and  rights 
adjudicated  and  determined. — Trimble  v. 
Boothby,    14   Ohio,    109,    45   Am.   Dec.   526. 

22.  Same— Exception  to  the  rule  where 
parties  in  interest  are  numerous  and 
unknown. — Coe  v.  Beckwith,  10  Abb.  Pr. 
(N.  Y.)   296. 

28.  Same— -Persons  who  will  not  he  af- 
fected by  Judgment  are  not  necessary  par- 
ties.— Smith  v.  Lawrence,  38  Cal.  24,  99  Am. 
Dec.   344. 

24.  Thus  in  action  on  promissory  note 
which  third  party  had  agreed  to  pay  upon 
confirmation  of  title  of  his  grantor  to  cer- 
tain lands,  and  in  consideration  of  which 
promise  plaintiff  forbore  to  sue  until  de- 
cision as  to  such  title,  neither  such  third 
party  nor  his  grantee  is  necessary  party. — 
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Smith  v.  Lawrence,  38  Cal.  24,  99  Am.  Dec 
344. 

25.  Alternative  claim*— Defendants  can 
not  be  joined  under. — This  section  does  not 
authorize  or  contemplate  the  Joining  as 
defendants  of  two  parties  against  each  of 
which  the  defendant  asserts  the  claim  based 
upon  different  theories;  in  other  words,  A 
and  B  can  not  be  sued  as  defendants  upon 
an  alternative  claim  against  them,  such 
as,  that  if  A  is  not  responsible  upon  a  cer- 
tain set  of  facts  under  one  theory,  B  is 
responsible  upon  such  facts  under  another 
theory. — Hannon  v.  Nuevo  Land  Co.,  14  Cal. 
App.  700,  112  Pac.  1108. 

26.  Arbitrators  —  As  ta  whether  proper 
parties  to  action  to  set  aside  award. — Ar- 
bitrators never  were  proper  defendants  in 
action  to  set  aside  award,  except  in  those 
cases  where  they  were  charged  with  fraud 
or  gross  misconduct,  and  discovery  is 
sought  from  them. — Knowlton  v.  Mickles, 
29  Barb.  (N.  Y.)  466.  See  Veazie  v.  Wil- 
liams, 49  U.  S.   (8  How.)   134,  12  L.  ed.  1018. 

27.  It  is  thought  that  under  code  arbi- 
trators can  in  no  case  be  joined  as  defend- 
ants in  action  to  set  aside  the  award. 
— Knowlton  v.  Mickles,  29  Barb.  (N.  Y.) 
466. 

28.  Assignee  In  Insolvency  —  Necessary 
party  In  an  action  to  set  aside  conveyance, 
when. — Assignee  in  insolvency  necessary 
party  to  action  to  set  aside  conveyance  al- 
leged to  have  been  made  by  judgment 
debtor  in  fraud  of  creditors,  and  to  recover 
possession  of  property. — Pflster  v.  Dascey, 
66  Cal.  403,  4  Pac.  893. 

29.  Assignee  of  bond  as  collateral— Nec- 
essary party  In  action  on  bond. — Assignor 
of  bond  as  collateral  security  is  necessary 
party  to  action  by  assignee  upon  bond. — 
Western  Bank  v.  Sherwood.  29  Barb.  (N.  Y.) 
383,   387. 

SO.  Attachment  by  creditors— Independ- 
ent claims— Joinder  In  action  for  damages. 
— Attachment  of  property  by  two  creditors, 
which  is  claimed  by  third  person,  sheriff 
being  indemnified  by  both  attaching  credi- 
tors sold  property  and  applied  proceeds 
towards  payment  of  judgment  of  party  first 
attaching.  Claimant  having  obtained  judg- 
ment against  sheriff  for  value  of  property, 
hi j  recourse  must  be  against  first  attach- 
ing creditor. — Davidson  v.  Dallas,. 8  Cal.  227, 
253,  distinguishing  Watmough  v.  Francis, 
7  Pa.  St.  206.  See  Wyutle  v.  Freeman,  11 
Ad.  &  El.  539,  89  Bng.  C.  L.  539;  Goldsmith 
v.  Hamlet,  6  Man.  &-Gr.  187;  Jones  v. 
Atherton,  7  Taunt.  56. 

31.  Joint  creditors  do  not  stand  in  posi- 
tion of  joint  trespassers;  seizure  of  second 
creditor  is  subject  to  that  of  first. — David- 
son v.  Dallas,  8  Cal.  227,  258. 

32.  Attorney  charred  with  fraud  In  pro- 
curing JudftTnent— Joinder  with  client. — At- 
torney charged  with  being  party  to  fraud 
In    obtaining    judgment    for    his    client,    is 


properly  joined  with  his  client  In  suit  to 
set  Judgment  aside. — Crane  v.  Hirshfelder, 
17  Cal.  467. 

38.  Board  of  supervisors— As  defendants 
—Joinder  with  others. — As  to  generally,  see 
par.  51,  this  note. 

34.  Board  of  supervisors  properly  Joined 
with  road  overseer  of  district  to  enjoin 
opening  of  road  across  plaintiff's  premises, 
when. — See  par.   106,  this  note. 

85.  Bonds— Action  on— Assignee  of,  as 
collateral    security  —  Necessary    party. — See 

par.  29,  this  note. 

86.  Same  —  Injunction  against  corpora- 
tion—To prevent  Issue  of, — as  to  necessary 
parties,  see  par.  106,  this  note. 

87.  Construction  of  section— In   general. 

— This  section  of  code  adopts  substantially 
former  rule  in  equity,  under  which  not  only 
parties  interested  in  cause  of  action,  but 
also  in  relief  to  be  obtained,  or  who  would 
be  affected  by  granting  or  withholding  such 
relief,  were  proper  parties. — Shakespear  v. 
Smith,  77  Cal.  638,  641,  20  Pac.  294;  Gardner 
v.  Samuels,  116  Cal.  84,  90,  47  Pac.  935. 

88.  Same— "Controversy.* — The  "contro- 
versy" referred  to  is  claim  for  relief  made 
by  plaintiff  against  defendants,  which 
plaintiff  sets  forth  in  his  complaint. — Gard- 
ner v.  Samuels,  116  Cal.  84,  90,  47  Pac.  935. 

89.  Contractors  Under  Independent  eon- 
tracts— Damasjes— Joinder    of    employers. — 

Contractors  under  an  independent  contract 
to  do  certain  work  for  stipulated  sum  (em- 
ployer exercising  no  supervision,  giving  no 
direction  and  furnishing  no  materials), 
alone  are  responsible  to  third  parties  for 
injuries  occurring  in  progress  of  work  and 
before  its  completion  and  acceptance,  and 
are  only  proper  parties  to  action  for  dam- 
ages under  such  state  of  facts. — Boswell 
v.  Laird,  8  Cal.  469,  498,  68  Am.  Dec.  346. 

40.  Thus  where  A  employs  B  and  C,  a 
lesponsible  Arm  of  architects,  repjuted  to  be 
skilled  in  their  profession,  to  construct  dam 
across  stream  to  last  two  years,  and  to  be 
completed  within  specified  time,  B  and  C 
doing  all  work,  employing  all  help  and  fur- 
nishing all  materials,  and  dam  is  broken 
by  flood  before  completion  and  acceptance, 
B  and  C  alone  will  be  responsible  for  dam- 
ages.— Boswell  v.  Laird,  8  Cal.  469,  498,  68 
Am.  Dec.  345. 

41.  Unless  relation  of  master  and  serv- 
ant exists  doctrine  of  respondeat  superior 
does  not  apply,  and  acts  or  omissions  of 
former  create  no  liability  on  part  of  latter 
to  respond  in  damages. — Boswell  v.  Laird, 
8  Cal.  469,  498,  68  Am.  Dec.  345;  Blake  v. 
Ferris,  5  N.  Y.  48,  55  Am.  Dec.  304;  Milligan 
v.  Wedge,  12  Adol.  &  El.  737.  40  Bng.  C.  L. 
737. 

42.  "Relation  between  parties  to  which 
responsibility  attaches  to  one,  for  acts  or 
negligence  of  another,  must  be  that  of  su- 
perior and  subordinate,  or,  as  it  is  gen- 
erally expressed,  of  master  and  servant,  in 
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which  latter  is  subject  to  control  of  for- 
mer. Responsibility  is  placed  where  power 
exists.  Having:  power  to  control,  superior 
or  master  is  bound  to  exercise  it  to  pre- 
rention  of  injuries  to  third  parties,  or  he 
will  be  held  liable. — Responsibility  attaches 
to  superior,  upon  principle  qui  facit  per 
alium  facit  per  se  (he  who  acts  through 
another  acts  himself)." — Boswell  v.  Laird. 
8  Cal.  469,  498,  68  Am.  Dec.  345. 

43.  Relation  of  parties  being  that  of  in- 
dependent contractors,  relation  and  re- 
sponsibility of  master  and  servant,  superior 
and  subordinate,  did  not  exist,  and  for  that 
reason  doctrine  of  respondeat  superior  does 
not  apply  to  case. — Boswell  v.  Laird,  8  Cal. 
469,  498,  68  Am.  Dec  346. 

44.  Corporation  —  Actios    against.  —  The 

stockholders  of  a  corporation  at  the  time  of 
the  contraction  of  the  debt  may  be  joined 
In  an  action  to  enforce  the  same  against 
the  corporation  and  appropriate  Judgments 
entered  therein. — Kiefhauber  Lumber  Co.  v. 
Newport  Lumber  Co.,  15  Cal.  App.  40,  113 
Pac.  691. 

45.  Same— Action  by  stockholders  Im  be- 
half of  corporation  against  other  •tockhold- 
ers.— Where  the  action  is  founded  upon  the 
control  of  the  affairs  of  the  corporation  by 
the  defendants,  the  directors  are  proper 
parties  defendant,  and  where  there  Is  ap- 
parently no  change  In  the  personnel  of  the 
board,  complete  relief  can  not  be  had  other- 
wise.— Harvey  v.  Meigs,  17  Cal.  App.  862, 
119  Pac.  941. 

46^  Same— Action  to  cancel  spurious 
stock,  holders  of  genuine  stock  are  not 
proper  parties. — New  York  &  N.  H.  R.  Co. 
v.  Schuyler,  8  Abb.  Pr.   (N.  Y.)   239. 

47.  Same  —  Injunction  —  Stockholders  of 
corporation. — The  issue  of  a  preliminary  in- 
junction restraining  a  board  of  directors 
from  attempting*  to  declare  any  dividend  or 
distributing  any  money  of  the  corporation 
or  association  to  any  of  the  shareholders 
or  members  thereof,  or  the  election  of  di- 
rectors by  the  members  of  stockholders, 
without  bringing  into  court  those  whose 
rights  are  affected,  as  parties  to  the  suit, 
is  error. — Willis  v.  Lauridson,  161  Cal.  117, 
118  Pac.  530. 

48.  Same— Same— Injunction  to  prevent 
Issue  of  bonds,  persons  to  whom  bonds  are 
to  be  issued  necessary  parties. — See  par. 
106,  this  note. 

49.  County  —  May  be  sued. — See,  ante, 
§  378  and  note. 

50.  But  people  of  county,  not  being  cor- 
poration, can  neither  sue  nor  be  sued.— 
People  ex  rel.  Smith  v.  Myers,  15  Cal.  83. 

51.  Same— Supervisors  of  county  can  not 
be  sued  in  their  official  character,  without 
express  statutory  authority,  for  claims 
against  public,  county  or  village,  they  rep- 
resent.— Hastings  v.  San  Francisco,  18  Cal. 
49. 


52.  Provision  of  statute  that  no  suit  shall 
be  maintained  against  county  until  it  has 
been  presented  to  and  rejected  by  board  of 
supervisors,  applies  alike  to  actions  upon 
contract  and  in  .tort. — McCann  v.  Sierra 
County,  7  Cal.  121. 

68.  Suits  against  county  must  be  in  the 
name  of  such  county. — McCann  v.  Sierra 
County,  7  Cal.  121. 

54.  Same— Same— Wnere  around  of  relief 
Is  based  upon  abuse  of  power  by  city  corpo- 
ration, its  agents  or  servants,  parties  whose 
actions  are  impeached  are  necessary  de- 
fendants.— McCann  v.  Sierra  County,  7  Cal. 
121. 

55.  Damages— Several  acting?  Independ- 
ently —  Joinder  as  defendants. — Action  at 
law  for  can  not  be  maintained  against  sev- 
eral defendants  when  each  acted  independ- 
ently of  others,  and  there  was  no  concert  or 
unity  of  design. — See  par.  4,  also  pars.  117. 
156-160,  this  note. 

56.  In  action  for  damages  caused  by 
throwing  offal  from  mills  belonging  to 
separate  and  distinct  owners  into  river 
which  floated  down  and  Jointly  contributed 
to  injury  complained  of,  whether  such  own- 
ers can  be  properly  Joined  as  defendants 
discussed  but  not  decided. — Simpson  v.  Sea- 
vey,  8  Me.  (8  Oreenl.)  138,  22  Am.  Dec.  228. 

See  par.  105,  this  note. 

57.  Same— Damages  caused  by  tke  con- 
current act  of  two  persons,  producing  in- 
jury of  single  nature,  they  may  properly  be 
joined  as  defendants,  and  joint  Judgment 
rendered  against  them,  where  from  evidence 
both  are  liable. — Colegrove  v.  Hudson  &  N. 
H.  R.  Cos.,  6  Duer  (N.  Y.)  828  (action  for 
damages  caused  by  collision  of  trains  of 
the  defendants). 

58.  Same— In  Injunction  to  restrain  acts 

which  caused  injury  complained  of  they 
could  all  properly  be  united  aa  defendants. 
— See  par.  104,  this  note. 

5v.  Deed  of  trust— Action  to  cancel— 
Beneficiary  not  proper  party. — In  action 
to  cancel  a  deed  of  trust  beneficiaries  are 
not  necessary  defendants;  their  interest  is 
represented  by  trustee. — Watkins  v.  Bryant, 
91  Cal.  492,  27  Pac.  775. 

60.  Same— Distinction  between  actions 
adverse  to  trust  and  one  to  enforce  it.— 
See  par.  168,  this  note. 

•1.  Debris— Casting  upon  land—Action  to 
enjoin— Joinder  of  persons  acting  independ- 
ently.— As  to  generally,  see  par.  104,  this 
note. 


62.  Deposltarles-£-Flctltlous— As  to  betes; 
necessary  defendants. — See  par.  80,  this  note. 

68.  Dissolution  and  accounting— Neces- 
sary parties. — Dissolution  and  accounting  of 
partnership  sought,  as  to  who  are  necessary 
parties. — See  par.  187,  this  note, 

64.    Ejectment— Parties  —  Commissioners* 

note. — In  note  appended  to  this  section 
code  commissioners  say:  "The  last  clause 
is   added    to   avoid    the    rule   laid   down    in 
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Dimick  v.  Deringer,  32  Cal.  488,  that  'when 
the  premises  are  in  possession  of  the  ten- 
ant, the  tenant  is,  and  the  landlord  is  not, 
a  proper  party  defendant.'  All  who  have 
given  the  subject  any  consideration  will 
concede  that  the  plaintiff  ought  to  have  the 
right  to  make  the  landlord  a  party  to  the 
action,  and  to  bind  him  by  judgment,  other- 
wise he  would,  in  every  such  case,  be  driven 
to  two  actions  to  determine  what  could  as 
well  be  settled  in  one.  The  additional  clause 
changes,  to  great  extent,  the  construction 
heretofore  given  to  this  section  (Practice 
Act,  section  13)  by  our  courts.  The  reasons 
for  the  change  are  apparent  and  attention 
had  long  since  been  called  to  its  necessity 
by  our  supreme  court.  In  Valentine  v.  Ma- 
honey,  37  Cal.  389,  393,  the  court  say:  "It 
was  decided  at  an  early  day  In  this  court 
that  the  provision  of  this  section,  that  'any 
person  may  be  made  a  defendant  who  has 
or  claims  an  Interest  in  the  controversy  ad- 
verse to  the  plaintiff,'  was  not  applicable  to 
actions  of  ejectment.  Garner  v.  Marshall,  9 
Cal.  268,  270.  See,  also,  Hawkins  v.  Relch- 
ert,  28  Cal.  534.  And  that  construction  has 
prevailed  to  the  present  time.  But  it  is 
readily  seen  that  in  all  cases  in  which  the 
defendant  is  holding  under  a  lease,  and  the 
lessor's  title  is  in  issue,  it  is  proper,  if  not 
necessary,  that  the  latter  should  have  an 
opportunity  to  participate  in  the  defense, 
for  no  one  is  as  competent  to  present  and 
defend  his  title  as  he." 

A*  to   pleadings   ta   ejectment,   see,   post, 
9  428  and  note. 

65.  Same— Same  —  Same  —  Chancre  made 
materially  modifies  decisions  of  supreme 
court  as  to  proper  parties  to  ejectment  suit. 
Among  decisions  thus  modified,  to  some  ex- 
tent at  least,  are  following:  Winans  v. 
Christy,  4  Cal.  70,  60  Am.  Dec.  597;  Ritchie 
v.  Dorland,  6  Cal.  33;  Garner  v.  Marshall,  9 
Cal.  S68;  Waring  v.  Crow,  11  Cal.  366; 
Sampton  v.  Ohleyer,  22  Cal.  200;  Hawkins 
v.  Reichert,  28  Cal.  534,  535;  Dimick  v.  Der- 
Inger,  32  Cal.  488,  489;  Valentine  v.  Mahoney, 
37  Cal.  389,  393.  And  this  modification  ex- 
tends also  to  other  cases.  The  rule  of  law 
laid  down  by  the  supreme  court  heretofore 
has  been  that  ejectment  was  a  possessory 
action,  and  must  be  brought  against  the 
occupant;  It  determines  no  rights  but  those 
of  possession  at  the  time,  and  it  matters  not 
who  has,  or  claims  to  have,  the  title  of  the^ 
premises.— Garner  v.  Marshall,  9  Cal.  268; 
Burke  v.  Table  Mountain  W.  Co.,  12  Cal. 
403;  Klink  v.  Cohen,  13  Cal.  623;  Dutton  v. 
Warschauer,  21  Cal.  609.  82  Am.  Dec.  765; 
Fogarty  v.  Sparks,  22  Cal.  142,  148;  Owen 
v.  Fowler,  24  Cal.  192;  Lyle  v.  Rollins,  26 
Cal.  437,  440;  Hawkins  v.  Reichert,  28  Cal. 

534. 

6*.  Same  —  Same  —  Prior  to  adoption  of 
code. Before  adoption  of  this  section  per- 
mitting landlord  to  be  made  party  defend- 
ant, If  he  were  joined  with  tenant  and  evi- 
dence on  trial  did  not  show  that  he  was  in 
possession,  landlord  was  entitled  to  non- 
suit.—Hussman  v.  Wilke,  50  Cal.  250. 
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67.  Prior  to  adoption  of  this  section, 
court  had  power  to  substitute  landlord  for 
tenant  in  possession,  in  action  in  ejectment, 
after  notice  and  motion  for  that  purpose. — 
Reay  v.  Butler,  69  Cal.  572,  11  Pac.  463. 


68.  Same— Action  against  tenant — Noti- 
fying landlord. — Action  against  tenant,  he 
must  immediately  inform  his  landlord  of 
same,  and  also  deliver  to  landlord  notice,  if 
in  writing,  and  Is  responsible  to  landlord  for 
all  damages  which  he  may  sustain  by  rea- 
son of  any  omission  to  inform  him  of  notice, 
or  to  deliver  it  to  him  if  In  writing. — Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  8  1949  (as  amended 
March  30,  1874)  and  note. 

69.  Tenant  having  notified  landlord,  as 
required  by  Civil  Code,  of  pendency  of  ac- 
tion, and  permitted  him  to  appear  and  de- 
fend in  tenant's  name,  latter  can  not  inter- 
fere with  any  of  subsequent  proceedings  to 
landlord's  injury. — Valentine  v.  Mahoney, 
87  Cal.  389,  393. 

70.  Same— Same— Landlord  and  tenant  In 
possession  are  proper  defendants. — Klink  v. 
Cohen,  13  Cal.  628;  Easton  v.  O'Reilly,  63  Cal. 
805;  Oakland  G.  L.  Co.  v.  Dameron,  67  Cal. 
668,  8  Pac.  595. 

71.  Landlord  necessary  party-defendant. 
— Farris  v.  Merritt,  63  Cal.  118,  119;  Easton 
T.  O'Reilly,  63  Cal.  305,  308. 

72.  Same— Same— Tenant     In     possession 

necessary  party. — See  par.  158,  this  note. 

73*  Encumbrancers— Necessary  parties, 
when. — Encumbrancers  are  necessary  par- 
ties to  action  where  their  claims  arose  prior 
to  commencement  of  action. — Miller  v.  Ker- 
shaw, 1  Bailey- (S.  C.)  Eq.  479,  28  Am.  Dec. 
183. 

74.'  As  to  encumbrancers  pendente  lite 
rule  is  different. — Miller  v.  Kershaw,  1 
Bailey   (S.  C.)  479,  28  Am.  Dec.  183. 

75*  Ex  delicto  actions — All  joint  tort- 
feasors not  necessary  parties. — Ex  delicto 
actions  plaintiff  not  required  to  include  all 
joint  tort-feasors,  because  he  may  not  know 
them,  or  be  able  to  find  proof  against  them. 
— Southard  v.  Hill,  44  Me.  92,  69  Am.  Dec.  85. 

See  pars.  117,  189-144,  155-160,  this  note. 

76.  Execution  plaintiff  —  Joinder  with 
sheriff  In  action  for  damages. — Execution 
plaintiff  may  be  joined,  though  not  neces- 
sary party,  with  sheriff  and  his  deputies,  in 
trespass  for  seising-  and  selling  partnership 
property,  on  execution  against  one  of  part- 
ners, where  such  execution  plaintiff  was 
present  at  sale  and  purchased  part  of  prop- 
erty.— Deal  v.  Bogue,  20  Pa.  St.  228,  67  Am. 
Dec.  702. 

77.  Executor  Joinder  with  administrator 
of     Joint     obligor— Form     of     judgment.— 

Joined  with  administrator  of  deceased  joint 
executor  in  action  to  recover  reasonable  at- 
torney's fee  for  services  rendered  to  exec- 
utors Jointly. — Briggs  v.  Breen,  123  Cal. 
657,  662,  56  Pac.  638,  886. 

78.  Judgment  against  administrator, — 
as  to,  see  par.  15,  this  note. 
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7*.     Execntor    who     Man    not    qualified—  ml     fi._« n— «~_ 

par.  94,  this  note. 

•1.     Grantees  —  Accommodation  —  Neces- 
sary parties*— See  par.  1,  this  note. 


BO.  Fietltlomi  depositaries  of  title— Nec- 
essary parties  defendant*  they  have  right  to 
be  heard  at  law  in  their  own  defense,  be- 
fore courts  of  chancery  can  pronounce  defi- 
nitely on  their  claims.— Knowlea  v.  Inches. 
12  Cal.  212.  * 

81.  Foreclosure  of  mortgage— Neceasary 
parties  defendant,— Foreclosure  of  mort- 
gage on  real  property,— as  to  necessary 
parties  defendant,  see.  post,  8  726  and  note. 

82.  Same— Heirs  of  deceased  mortsjageor 

are  not  necessary  parties.— See  par.  120. 
this  note. 

S3.     Fraud      sad     deceit  —  Perpetrated 
through     aa     agent— Agent    not    accessary 

party.— In  an  action  to  recover  for  fraud 
perpetrated  through  an  agent,  the  agent  is 
not  necessary  party  defendant— Newbery 
v.  Garland,  21  Barb.  (N.  Y.)  121. 

84.  Fraud  la  procuring  Judgment— Action 
to  set  aside— Joinder  of  attorney  with  Judg- 
ment creditor,  when.— See  par.  22,  this  note. 

85.  Fraudulent  coaveyaaee  —  Action  to 
set  aside— Necessary  defendants.— Fraudu- 
lent conveyance  of  property  by  debtor  be- 
ing alleged  to  have  been  made  to  various 
persons  at  different  times,  and  it  is  sought 
to  have  them  set  aside,  allegation  consti- 
tutes but  one  cause  of  action,  and  various 
grantees  may  be  Joined  as  defendants  — 
Reed  v.  Stryker,  12  Abb.  Pr.  (N.  Y.)  47. 

86.  Though  there  be  no  privity  between 
several  transfers  in  such  case,  there  is 
privity  between  each  of  them  and  debtor 
which  makes  It  proper  to  Join  them  all  in 
action  to  reach  property  of  debtor.— Reed 
v.  Stryker,  supra. 

See  par.  7,  this  note. 

87.  Same— Assignee  la  Insolvency— Nee- 
essary  defendant,  when.— Fraudulent  con- 
veyance by  Judgment-creditor,  in  action  to 
set  aside  and  recover  possession,  assignee  of 
Judgment-creditor  is  necessary  party  — 
Pflster  v.  Dascey,  66  Cal.  403,  4  Pac.  393. 

88.  Same  — Several      grranteea      may      be 

Joined  as  defendants,  though  holding  sepa- 
rate   tracts    of   land   conveyed    at   different 
times.— Pflster  v.  Dascey,  65  Cal.  403.  405,  4 
Pac.  393.     See  Bigelow  v.  Gove,  7  Cal    133- 
Weaver    v.    Conger,    10    Cal.    233;    Ord    v' 
Steamer  Uncle  Sam,  13  Cal.  370;  Oakland  v 
Carpentler,  18  Cal.  652;  Smith  v.  Richmond, 
15  Cal.   502;  Jones  v.  Steamship  Cortes    17 
Cal.  487,  79  Am.  Dec.  142;  Wilson  v.  Castro, 
31  Cal.  421,  428;  More  v.  Massini,  32  Cal.  590 
595;  Nevada  Co.  &  S.  C.  Co.  v.  KIdd,  37  Cal' 
282;  Boone  v.  Chiles,  35  U.  S.   (10  Pet.)   177 
231.  9  L.  ed.  388. 


92.  Grantors— Action  to  set  aside  convey- 
ance—Proper bat  not  necessary  parties  de- 
fendant in  action  to  have  conveyance  of 
Judgment-debtor  set  aside  aa  fraudulent  — 
Blanc  v.  Paymaster  Min.  Co..  96  Cal.  524, 
528,  29  Am.  St.  Rep.  149,  30  Pac.  765.  See 
Ala.  Coffey  v.  Norwood,  81  Ala.  612,  8  So. 
199.  Iowa.  Potter  v.  Phillips,  44  Iowa  353. 
W.  Y.  Pry  v.  Moyer,  64  N.  Y.  125,  180. 

99.  Failure  to  make  grantor  defendant 
does  not  in  any  manner  preclude  grantees 
from  interposing  any  defense  which  they 
may  have  had  to  matters  alleged  in  com- 
plaint, and  therefore  they  can  noj  complain 
that  they  were  not  made  parties  defendant 
— See  authorities  In  last  paragraph. 


•4.  Same  — Action  Involving  title  — Not 
necessary  parties  defendant.,  whea.— Gran- 
tors from  whose  vendee  contending  parties 
both  deraign  title  are  not  necessary  parties 
to    action    between    such    parties    affecting 

?*!?/?  ,0acn?'""Hanly  ▼•  Blackford,  1   Dana 
(Ky.)  1,  25  Am.  Dec.  114. 


Guardian—Not  proper  party  defend- 
ant, wnen.— Guardian  not  a  proper  party  in 
action  affecting  only  ward's  interest— 
O  Shea  v.  Wilkinson.  95  Cal.  454,  456,  30  Pac. 
688. 

»6.  Guardian  appears  in  action  simply  to 
manage  and  take  care  of  Interests  of  Infant 
when  he  is  party  to  action,  and  is  no  more 
Party  to  action  than,  attorney  who  ap- 
peared In  action  for  one  who  has  attained 
his  majority  is  party  to  suit  in  which  he  en- 
o?  ^0sftaPpearance.— Emeric  v.  Alvarado,  64 
Cal.  529,  693,  2  Pac.  418;  Justice  v.  Ott  87 
Cal.  630  25  Pac.  691;  CVShea  v.  Wilkinson. 
95  Cal.  454,  456,  30  Pac.  588. 
See,  ante,  §  378  and  note. 

»7.     Guardian     may     demur     on     ground 

w«!lS.nai*tatei  n°  C*U8e  of  actlon  a*aln«* 
si  Pa^SSS^  V'  W,,k,n80n'  96  Cal'  ««•  <*** 
See,  post,  §  430  and  note. 


8».     Same — Same — Adverse  claim  to  land, 

allegation  that  plaintiff  i8  informed  and 
believes  defendant  has  no  claim,  is  insuffi- 
cient.—Pflster  v.  Dascey,  65  Cal.  403,  4  Pac. 
393. 
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9B.    Heirs    of    deceased    mortgageor— Not 
necessary     parties    to    action     to    foreclose 

mortgage;  it  is  sufficient  to  make  adminis- 
trator of  estate  of  deceased  party— Finger 
v.  McCaiighey,  119  Cal.  69.  51  Pac.  13.  See 
Cunningham  v.  Ashley,  45  Cal.  485;  De  Hal- 

65  Cal.  345.  3  Pac.  467.  4  Pac.  486;  Monterey 
Co.    v.    Cushing,    83    Cal.    507,    23    Pac.    700- 

738,    Collins   v.    Scott.    100   Cal.    446,    452,    34 

■r&C.    1085. 

99.     Heirs  of  remote  grantor — Not  neces- 
sary parties  to  action  between  parties  de- 
railing title   from   some  vendee,   In  action 
nAVrtlng  title  to  land.— Hanly  v.  Blackford 
31  Ky.   (1  Dana)  1,  25  Am.  Dec.  114. 


Tit.  in.] 


INJUNCTION— JOINT  CONTRACTORS— TRESPASS. 
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100.  Highway  —  Injunction  to  restrain 
opening— Joinder, — as  to,  see  par.  106,  this 
note. 

101.  Homestead  —  Partition     of    sous-lit 

property  claimed  as,  wife  necessary  party. 
— See  par.  126,  this  note. 

102.  Indemnifying-  bonds — To  sheriff  by 
successive  attaching  creditors, — as  to  lia- 
bility on,  see  pars.  30,  31,  this  note. 

103.  Independent  contractors  —  Negli- 
gence— Action  for  damages— Joinder  of  par- 
ties defendant, — as  to,  see  pars.  39-48,  this 
note. 

104.  InJunctlon-^Partles  acting*  Independ- 
ently—Joinder.— In  an  injunction  to  re- 
strain casting:  debris  or  water  upon  lands  of 
plaintiff  to  his  injury  by  means  of  different 
ditches  constructed  and  operated  by  several 
individuals,  owning-  and  acting  independ- 
ently, and  between  whom  there  is  no  con- 
cert of  action  or  unity  of  design,  may  be 
maintained  against  such  individuals  Jointly 
to  enjoin  them  and  each  of  them  from  con- 
tinuing wrong. — Miller  v.  Highland  D.  Co., 
87  Cal.  430,  26  Pac.  660.  See  People  v.  Gold 
Run  D.  &  M.  Co.,  66  Cal.  138,  4  Pac.  1162; 
Blaisdell  v.  Stephens,  14  Nev.  17,  38  Am. 
Rep.  523. 

See  pars.  65  et  seq.,  this  note. 

106.  Same— To  restrain  issuance  of  bonds 
by  corporation,  some  of  parties  to  whom 
bonds  are  to  be  issued  are  necessary  par- 
ties.—Hutchinson  v.  Burr,  12  Cal.  103;  Pat- 
terson v.  Supervisors,  12  Cal.  105. 

106.  Same— To  restrain  opening  of  road 
by  road-overseer  of  district,  board  of  super- 
visors are  properly  joined  as  defendants 
with  road-overseer  where  complaint  al- 
leges that  there  never  has  been  road  or 
highway  over  or  across  premises,  and  that 
one  of  defendants,  road- overseer  of  district, 
who  is  insolvent,  instigated  and  abetted  by 
other  defendants,  who  are  board  of  super- 
visors of  county,  has  trespassed  upon  plain- 
tiff's premises,  etc.,  for  purpose  of  con- 
structing road  across  land. — Myers  v.  Dau- 
benbiss,  84  Cal.  1,  6,  23  Pac.  1027. 

107.  Insolvency  proeeedlngs-^Iolnder  of 
defendants* — Insolvency  proceedings,  any 
creditor  has  right  to  be  made  party  for 
purpose  of  obtaining  his  proportion  of  as- 
sets, or  opposing  discharge,  whether  named 
in  assignment  or  not — Lambert  v.  Slade,  4 
Cal.  337. 

108.  Joinder,  misjoinder,  and  nonjoinder, 
— as  to  generally,  see  post,  $  430  and  note. 

As  to  Joint  action  against  maker  and  in- 
dorser  of  promissory  note,  see  note  Ann. 
Cas.  1912D,  1201. 

109.  Certain  raisin  growers  and  certain 
attaching  creditors  held  to  have  such  an  in- 
terest in  a  common  fund  as  to  authorize 
their  joinder  as  defendants  in  a  suit  for  the 
distribution    t  h  e  r  e  o  f.— Calif ornia    Raisin 

*  Growers'  Assoc,  v.  Abbott,  160  Cal.  601,  606, 
117  Pac.  767. 

110.  Same— As  to  who  can  not  or  need 
not  be  Joined* — see  pars.  4,  8,  9,  17,  22,  23. 


26,  27,  30,  44,  56,  59,  74,  76,  79,  83.  92,  94,  98, 
99.  Ill,  113,  116,  121-123,  125,  132,  134,  135, 
140,  146,  155,  168,  160,  164,  166,  173,  this  note. 


111.  Joint  bond— Action  on— Joinder  of 
defendants. — An  action  on  a  joint  bond  may 
be  maintained  against  one  obligor,  and  com- 
plaint may  describe  bond  as  that  of  de- 
fendant and  other  Joint  obligor. — Allln  v. 
Shadburne,  31  Ky.  (1  Dana)  68,  25  Am.  Dec. 

121. 
See  par.  116,  this  note. 

112.  Joint  and  several  bond — One  prom- 
isor may  be  sued  separately. — In  the  case  of 
a  Joint  and  several  bond,  one  promisor  upon 
a  bond.  Joint  and  several  in  form,  may  be 
sued  separately  thereon. — Goff  v.  Ladd,  161 
Cal.  260,  118  Pac.  792. 

IIS.  Joint  contractors — All  necessary  de- 
fendants.— Joint  contractors,  though  bank- 
rupt, must  be  Joined  as  defendants  in  ac- 
tion on  contract.— Roberts  v.  McLean,  16  Vt. 
608,  42  Am.  Dec.   629. 

See  par.  116,  this  note. 

114.  Where  it  appears  from  face  of  com- 
plaint that  there  is  nonjoinder  of  Joint  con- 
tractor, advantage  thereof  may  be  taken  by 
demurrer,  by  motion  in  arrest  of  Judgment, 
or  writ  of  error. — Roberts  v.  McLean,  16 
Vt  608,  42  Am.  Dec.  529. 

115.  But  Joining  as  defendants  in  action 
in  assumpsit  or  ex  quasi  contractu  parties 
whose  liability  is  not  strictly  and  abso- 
lutely Joint  is  improper. — Patton  v.  Ma- 
grath,  1  Rice  (S.  C.)  L.  162,  88  Am.  Dec.  98. 

116.  Joint  debtors  — Some  nonresident 
—Need  not  be  Joined. — In  the  case  of  joint 
debtors,  some  of  whom  are  nonresident, 
such  nonresidents  need  not  be  Joined  as  de- 
fendants, unless  they  have  property  in  this 
state  it  is  desired  to  have  appropriated  to 
payment  of  any  judgment  that  may  be  re- 
covered.— Brown  v.  Birdsall,  29  Barb. 
(N.  Y.)  649. 

117.  Joint  trespassers  —  Properly  united 
as  defendants. — Myers  v.  Daubenbiss,  84  Cal. 
1,  5,  23  Pac.  1027. 

See  pars.  161-163,  this  note. 

118.  Landlord— Necessary  party  in  eject- 
ment against  tenant. — A  landlord  is  neces- 
sary defendant  in  action  in  ejectment 
against  tenant  in  possession. — Farris  v. 
Merritt,  63  Cal.  118,  119;  Easton  v.  O'Reilly, 
63  Cal.  305,  308. 

See  pars.  64  et  seq.,  this  note. 

lid.  Mortgage  foreclosure  —  Necessary 
parties  defendants, — as  to,  see  pars.  81,  82, 
this  note. 

120.  Same— -Real  owner  of  equity  of  re- 
demption is  necessary  party. — Randall  v. 
Duff,  79  Cal.  115,  121,  8  L.  R.  A.  754,  19  Pac. 
532,  21  Pac.  610. 

121.  Necessary  and  proper  parties— Dis- 
tinction between  is  to  be  observed. — Pom- 
eroy  on  Remedies  5  329. 


Same— As  to  who  arc  necessary  par- 
ties.—See  pars.  1,  2,  6,  7,  16,  18,  19,  21.  28,  29, 
39-43,  54,  69,  73,  80,  81,  87,  105,  113,  118,  119, 
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PARTIES   DEFENDANT— WHO   MAY  JOIN   AS. 


IPt.II, 


126,  127,  136,  137,  144,  146,  153,  153,  167,  170, 
this  note. 

123.  Same— As  to  who  are  proper  parties, 

see  pars.  10-14,  32,  58,  68,  76,  77,  85,  88,  92, 
104,  106,  107,  117,  162,  163,  165,  169,  171,  this 
note. 

124.  Nenif  *;ence  —  Independent  contrac- 
tors—Damages— Joinder  of  parties, — as   to, 

see  pars.  39-48,  this  note. 

125.  Action  for,  whereby  wharf  Is  per- 
mitted to  become  out  of  repair,  through 
which  injuries  have  been  sustained,  may  be 
maintained  either  against  corporation  own- 
ing wharf,  or  against  agents  of  corporation 
who  leased  wharf  and  agreed  to  keep  it  in 
repair,  but  failed  to  do  so;  but  it  can  not 
be  maintained  against  both  jointly. — Camp- 
bell v.  Portland  S.  Co„  62  Me.  552,  16  Am. 
Rep.  503. 

126.  Partition  of  homestead — Wife  nec- 
essary party. — Partition  sought  against 
husband  of  land  claimed  as  homestead,  wife 
is  necessary  party. — De  Uprey  v.  De  Uprey, 
27  CaL  329,  87  Am.  Dec.  81.    . 

127.  Partnership  —  Action  a«alnst  —  All 
necessary  defendants. — In  action  against  a 
partnership  on  contracts  of  all  partners 
should  be  joined  as  defendants. — Harrison 
v.  McCormick,  69  Cal.  616,  621,  11  Pac.  456; 
Smith  v.  Cooke,  81  Md.  174,  100  Am.  Dec.  58. 
See  20  R.  C.  L.  963,  ft  156,  note  6  Am.  8t  Rep. 
290. 

!  128.  If  objection  to  nonjoinder  is  not 
taken  by  demurrer  or  plea  in  abatement,  a 
joint  contract  may  be  offered  in  evidence  in 
support  of  the  separate  contract  declared 
on. — Smith  v.  Cooke,  31,  Md.  174,  100  Am. 
Dec.  68. 

129.  A  Sc  Co.,  being  sued  as  partnership, 
but  evidence  not  showing  there  were  any 
other  persons  interested  with  A  in  the 
transaction,  the  "St  Co."  or  "and  company" 
may  be  treated  as  surplusage,  and  the  case 
proceed  against  A. — Mulliken  v.  Hull,  6  Cal. 
245. 

130.  Same— Nonjoinder— Waiver  by  fail- 
ure to  plead  In  abatement. — A  recovery  may 
be  had  upon  a  partnership  liability  against 
one  of  the  parties  sued  Individually,  where 
the  partner  sued  fails  to  plead  the  non- 
joinder of  his  partner  or  partners  in  abate- 
ment, such  failure  to  plead  nonjoinder  con- 
stituting a  waiver  of  the  objection,  and  a 
proof  of  the  partnership  will  not  consti- 
tute a  variance,  because  partnership  obliga- 
tions are  to  this  extent  regarded  as  joint 
and  several. — Baker  v.  Lambert,  5  Cal.  App. 
708,  710,  91  Pac.  340,  approving  and  follow- 
ing In  this  regard  Smith  v.  Cooke,  31  Md. 
174,  100  Am.  Dec.  68,  Robertson  v.  Smith,  8 
Johns.  (N.  Y.)  469.  9  Am.  Dec.  227;  Nelson  v. 
McCormick,  86  Va.  995,  11  S.  E.  976;  Wood- 
worth  v.  Spofford,  2  McL.  C.  C.  168.  Fed.  Cas. 
No.  18020;  Abbott  v.  Smith,  2  Wm.  Bl.  925. 
See  Evans  Sc  H.  Fire  Brick  Co.  v.  Hadfield. 
93  Wis.  665,  68  N.  W.  468;  Boulston  v.  Sandi- 
ford,  1  Skeiner  278,  1  Eng.  Rul.  Cas.  167. 


As  to  plea  of  abatement  for  misjoinder  of 
parties,  see  note,  Eng.  Rul.  Cas.  173. 

131.  Compares  Miner  v.  Rickey,  6  Cal. 
App.  451,  90  Pac.  718. 

1S2.  Same— -Same— Nonjoinder  of  secret 
or  dormant  partner,  whose  relation  to  firm 
was  not  known  to  plaintiff,  can  not  be  ob- 
jected to  by  defendant. — Tomlinson  v.  Spen- 
cer, 6  Cal.  291. 

183.  Creditors  of  firm  having  secret  part- 
ners, have  right  to,  but  are  not  compelled 
to  join  such  secret  partners  as  defendants 
in  action  against  the  firm. — Brown  v.  Bird- 
sall,  29  Barb.  (N.  Y.)  549. 

184.  Dormant  partner,  unknown  to  plain- 
tiff at  time  of  making  contract,  need  not 
be  joined  as  party  defendant  in  action 
against  firm,  although  he  was  known  to 
plaintiff  before  commencement  of  action. — 
Mitchell  v.  Dall,  2  Har.  St  Gill.  (Md.)  169; 
Hulbert  v.  Post.  1  Bosw.  (N.  Y.)  28;  Clark - 
son  v.  Carter,  8  Cow.  (N.  Y.)  84;  Clark  v. 
Miller,  4  Cow.  (N.  Y.)  268;  New  York  D.  D. 
Co.  t.  Treadwell,  19  Wend.  (N.  Y.)  526. 


185.  Same  —  Borrowing;  money,  proceeds 
of  sale  of  goods  consigned  by  A  to  B,  A  be- 
ing member  of  partnership,  there  is  no  such 
privity  of  contract  between  partnership  and 
A  as  to  enable  him  to  maintain  suit  there- 
for; it  Is  to  be  regarded  as  advance  by  B  to 
firm,  and  B  alone  is  responsible  to  A. — 
Evans  v.  Bidleman,  8  Cal.  435. 

186.  Same— Continues  In  bmslneas  for 
wnat  purposes  Joint  liability. — A  partner- 
ship continues  for  purpose  of  fulfilling  part- 
nership agreements,  and  where  consign- 
ment of  merchandise  is  made  to  partnership, 
and  after  dissolution  two  sales  therefrom 
are  made,  one  by  each  partner,  who  received 
money  on  sale  made  by  him,  they  are  jointly 
liable. — Johnson  v.  Totten,  8  Cal.  343,  68  Am. 
Dec  412. 

1S7.  Same— Dissolution  and  accounting— 
Necessary  parties. — In  an  action  for  the 
dissolution  of  a  partnership  and  an  ac- 
counting, all  persons  owning  interests  in 
partnership  are  necessary  parties. — Settem- 
bre  v.  Putnam,  30  Cal.  490,  497;  Young  v. 
Hoglan,  62  Cal.  466,  468;  Wright  v.  Ward,  65 
Cal.  525,  629,  4  Pac.  534;  Cuyamaca  G.  Co.  v. 
Pacific  Pav.  Co.,  95  Cal.  252,  30  Pac.  525; 
Roverly  v.  Grayson,  3  Swanst.  145  note. 

138.  Same— Same— Assignee  of  partner 
Is  necessary  party  to  such  action  because  no 
complete  determination  of  controversy  can 
be  had  without  his  presence. — Cuyamaca  G. 
Co.  v.  Pacific  Pav.  Co.,  95  Cal.  252,  256,  30 
Pac.  526.  See  Harrison  v.  McCormick,  69 
Cal.  616,  620,  11  Pac.  456. 

139.  Same — Forcible  possemlon  and  sale 
of  partnership  property — Action  for. — Forc- 
ible possession  of  partnership  property 
taken  by  B,  one  of  partners,  and  sold  to  C 
and  D,  remaining  partner  can  not  maintain 
action  for  partnership  property  and  profits 
aprainst  B,  C,  and  D. — Mason  v.  Tipton,  4 
Cal.  276. 
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PARTING  WITH  INTEREST,  ETC.— TORT  BY  GENERAL. 
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140.  Same  —  Personal  representative  of 
deceased  partner  —  Joinder. — The  personal 
representative  of  deceased  partner  can  not 
be  Joined  with  surviving  partner  in  action 
for  partnership  debt. — Voorhees  v.  Childs,  17 
N.  Y.  354. 

141.  It  Is  c'herwise  in  this  state  since 
the  adoption  of  the  code. — See  pars.  10-14, 
this  note. 

142.  Form  of  Judgment, — as  to,  see  par. 
15,  this  note. 

148.  Parting;  with  Interest  and  termina- 
tion of  liability — Demurrer* — Where  parties 
are  properly  made  defendants  at  the  com- 
mencement of  the  action  the  fact  that  they 
afterwards  part  with  their  interest  and  ter- 
minate their  liability  is  not  ground  for  a 
demurrer.  The  propriety  or  the  necessity 
of  making  them  parties  was  a  matter  which 
plaintiffs  were  bound  to  determine  at  the 
outset,  and  having  properly  determined  it 
then  the  parties  are  properly  parties  to  the 
action  thereafter.  If  their  further  presence 
is  unnecessary  by  reason  of  the  termination 
of  their  liability,  the  proper  course  is  to 
dismiss  the  action  as  to  them,  and  not  to 
sustain  a  demurrer  to  the  complaint  because 
of  a  supposed  improper  Joinder. — California 
Farm  &  F.  Co.  v.  Schiappa-Pietra,  151  Cal. 
732,  743,  91  Pac.  593. 

As  to  when  termination  of  liability  does 
not  affect  person  as  a  proper  party-defend- 
ant, see  par.  154,  this  note. 

144.  Patentee— Necessary  party  In  action 
affecting — Validity  of  patent. — A  patentee 
of  land  is  a  necessary  party-defendant  in 
action  to  avoid  or  set  aside  patent  for  fraud. 
In  its  procurement,  his  right  can  not  be 
determined  or  impaired  in  action  between 
third  parties. — Boggs  v.  Merced  MIn.  Co.,  14 
Cal.  279. 

145.  People  of  a  county— Can  not  sue  or 
be  sued* — See  pars.  47-54,  this  note. 

146.  Persons  having;  several  Interests  In 
fund  — All  necessary  parties. — In  a  case 
where  numerous  persons  having  several  in- 
terests in  a  fund,  although  proportion  of 
their  respective  shares  is  fixed,  all  must  be 
made  parties  to  action  by  one  for  his  share, 
where  accounting  is  necessary  in  order  to 
establish  amount  of  fund. — Hallett  v.  Hal- 
lett,  2  Paige  Ch.  (N.  Y.)  15,  19;  Dean  v. 
Chamberlln,  6  Duer  <N.  T.)   691. 

147.  Road— Injunction  to  restrain  open- 
1ns;— Joinder  of  defendants. — See  par.  106, 
this  note. 

148.  State  — As  a  party-defendant. — The 
state  may  be  sued  in  such  manner  and  in 
such  courts  as  shall  be  directed  by  law. — 
Const.  1879.  art.  XI,  8  11,  I  Hennlng's  Gen- 
eral Laws,  3d  ed.,  p.  lxxxlv. 

149.  In  absence  of  any  provision  by  leg- 
islature, state  can  not  be  sued. — People  ▼. 
Talmage.  6  CaL  256,  258. 

150.  State  not  necessary  party  to  suit 
by  citizen  who  claims  to  be  Injured  by  al- 
leged failure  of  state  officer  to  do  his  duty. 
— Nougues  v.  Douglass,  7  Cal.  65. 


151     Service    on    one    defendant  —  Effect 

where    there    are    several    defendants, — as 
to  generally,  see,  post,   9  414  and  note. 

152.  Spurious  stock— Action  to  cancel- 
Proper  parties.  —  In  an  action  tp  cancel 
spurious  stock  of  a  corporation,  a  spurious 
stockholder  of  genuine  stock  not  proper 
party  to  action  by  corporation  to  cancel. — 
New  York  &  N.  H.  R.  Co.  v.  Schuyler,  8 
Abb.  Pr.  (N.  T.)  289. 

168.  Tenant  in  possession  —  Necessary 
party  In  ejectment. — Klink  v.  Cohen,  13  Cal. 
623;  Easton  v.  O'Reilly,  63  Cal.  305,  308. 

154.  Termination  of  liability— Does  not 
affect  as  proper  party,  when. — Where  the 
trustees  who  held  title  to  the  land  in  con- 
troversy in  an  action  for  the  rescission  of 
a  sale  and  conveyance  were  properly  made 
parties  at  the  commencement  of  the  action, 
the  fact  that  they  afterwards  part  with 
their  interest  does  not  terminate  their  lia- 
bility or  make  them  improper  parties  where 
the  ground  of  the  rescission  is  fraudulent 
conspiracy  and  misrepresentation  with 
which  they  are  charged  with  complicity. — 
California  Farm  &  P.  Co.  v.  Schiappa-Pietra, 
151  Cal.  732,  743,  91  Pac.  693. 

As  to  parting;  with  interest  and  liability. 

see  par.   143,  this  note. 

155.  Tort— Committed  by  several— Join- 
der of  tort-feasors. — Tort  committed  by  sev- 
eral, any  one  or  more  of  them  may  be  sued, 
withaut  Joining  others. — Low  v.  Mumford,  14 
Johns.  (N.  Y.)  426,  7  Am.  Dec.  469. 

156.  But  where  action  relates  to  real 
property,  and  is  such  as  to  draw  in  ques- 
tion title  thereto,  all  wl\o  are  Jointly  con- 
cerned must  be  Joined  as  co-defendants. — 
Low  v.  Mumford,  14  Johns.  (N.  Y.)  426,  7 
Am.  Dec.  469. 

167.  There  is  settled  distinction  between 
mere  •personal  actions  of  tort  and  such  as 
concern  real  property. — Southard  v.  Hill,  44 
Me.  92,  69  Am.  Dec.  85;  Laughter  v.  Painter, 
6  Barn.  &  Cr.  579.  See  Boswell  v.  Laird, 
8  Cal.  469,  496  et  seq.,  68  Am.  Dec.  345. 

158.  Same— As  to  where  tort-feasors  not 
acting    In    concert    or   by    unity    of    design, 

can  not  be  Joined  in  action  at  law  for  dam- 
ages, notwithstanding  consequences  of  their 
several  acts  or  torts  have  united  to  pro- 
duce injuries  complained  of  to  plaintiff. — 
Miller  v.  Highland  D.  Co.,  87  Cal.  430,  25 
Pac.  550;  Blalsdell  v.  Stephens,  14  Nev.  17, 
33  Am.  Rep.  528. 

159.  Same— In  Injunction  to  restrain  tbe 
several  acts  contributing  to  produce  injur}, 
rule  is  otherwise. — See  pars.  104-106,  this 
note. 

160.  Same— Where  the  tort  of  each  de- 
fendant was  several  when  committed  it 
does  not  become  Joint  because  afterwards 
its  consequences  united  with  consequen- 
ces of  several  other  torts  committed  by 
other  persons.  If  it  were  otherwise,  one 
defendant,  however  little  he  might  have 
contributed   to   injury,   would   be  liable   for 
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all  damage  caused  by  wrongful  acts  of  all 
other  defendants,  and  he  would  have  no 
remedy  against  latter,  because  no  contri- 
bution can  be  enforced  between  tort- 
feasors.— Miller  v.  Highland  D.  Co.,  87  Cal. 
430,  25  Pac.  550.  See  Conn.  Sellick  v.  Hall, 
47  Conn.  260.  Nev.  Blaisdell  v.  Stephens, 
14  Nev.  17,  33  Am.  Rep.  523.  N.  Y.  Chlpman 
v.  Palmer,  77  N.  Y.  61,  33  Am.  Rep.  666. 
Pa.  Little  Schuylkill  Nav.  R.  &  C.  Co.  v. 
Richards,  57  Pa.  St.  142. 


161.  Trewpan  Action  of— Joinder  of  de- 
fendants.— In  an  action  of  trespass,  Joint 
trespassers  properly  united. — See  par.  117, 
this  note. 

162.  Same  —  Individual  may  be  Joined 
with  corporation  as  defendant. — Br  oka  w  v. 
New  Jersey  R.  &  T.  Co.,  32  N.  J.  L.  (3  Vr.) 
328,  90  Am.  Dec.  659. 

168.  Same — Trespaaa  a&Talnat  sheriff  and 
deputies,  in  action  of,  for  seizing  and  sell- 
ing partnership  property  on  execution 
against  partner,  when  execution-plaintiff 
proper  but  not  necessary  party, — as  to,  see 
par.  139,  this  note. 

164.  Treapasa  of  animals  Joinder  of  de- 
fendants.— In  an  action  for  trespass  of  ani- 
mals, a  joint  action  against  different  own- 
ers of  separate  animals  for  damages 
Inflicted  by  Joint  act  of  those  animals  can 
not  be  maintained. — Van  Steenburgh  v.  To- 
bias, 17  Wend.  (N.  T.)  562,  31  Am.  Dec.  310. 

166.  But  where  there  is  trespass  by  ani- 
mals of  tenants  in  possession  they  may  be 
sued  jointly  for,  when  animals  are  kept  by 
them  in  common  upon  premises,  although 
owned  by  them  in  severalty. — Jack  v.  Hun- 
dall,  25  Ohio  St.  266,  18  Am.  Rep.  298. 

166.  Trusts  —  Action  for  accounting  — 
Necessary  parties. — In  action  for  accounting 
against  trustee  beneficiaries  are  necessary 
parties  to  protect  trustee  against  further 
litigation. — Alison  v.  Ooldtree,  117  Ca*.  545, 
49  Pac.  571. 

167.  Same— Action  to  enforce— -Necessary 
parties. — Where  A  is  indebted  to  B,  and 
conveys  property  to  C  to  be  disposed  of  for 
B's  benefit,  A  is  necessary  party  to  action 
complaint  in  which  charges  that  C  has 
reconveyed  part  of  property  to  A  without 
consideration,  and  is  seeking  to  have  trust 
enforced. — Lucas  v.  Payne,  7  Cal.  92. 

168.  Some— Distinction  between  actions 
to  enforce  and  In  opposition.  —  There  is 
broad  distinction  between  actions  brought 
In  opposition  to  trusts  and  those  brought  to 
enforce    them;    in    former    beneficiaries    are 


not  necessary  parties,  in  latter  they  are. — 
Watkins  v.  Bryant,  91  Cal.  492,  504.  27  Pac 
775. 
See  pars.  59,  60,  this  note. 

169.     Vendees  —  Separate     transactions  — 
Joinder  In  action  to  set  aside  conveyance*. 

— Vendees  in  all  conveyances  alleged  to  bo 
fraudulent,  though  made  independently  and 
at  different  times,  are  proper  parties  de- 
fendant in  action  which  seeks  to  have  them 
set  aside  in  order  to  reach  property  of 
debtor. — Reed  v.  Stryker,  12  Abb.  Pr.  (N.  Y.) 
47. 


170.  Vendeea  sabseouent  to  vendee  In 
possession— Necessary  parties  to  quiet  title. 

— Vendee  under  contract  consequent  to 
vendee  in  possession  under  contract  of  pur- 
chase before  forfeiture,  is  necessary  party 
defendant  to  action  to  quiet  title  to  land 
bought  by  vendor. — Birch  v.  Cooper,  136 
Cal.   636,  639,  69  Pac.  420. 

171.  Vendee  purchasing  subsequent  to 
termination  of  lease— Aa  party  In  action  for 
Improvements. — Vendee  of  land  purchasing 
after  termination  of  lease  thereon,  is  proper 
party  defendant  in  action  against  lessor- 
vendor  to  recover  for  value  of  improve- 
ments made,  where  complaint  asks  to  have 
amount  declared  lien  on  land,  and  land  sold 
in  satisfaction  thereof. — Gardner  v.  Sam- 
uels, 116  Cal.  84,  90,  47  Pac.  936. 

172.  Promise  to  pay  for  improvements  is 
personal,  and  does  not  run  with  land. — 
Gardner  v.  Samuels,  116  Cal.  84,  90,  47 
Pac.   935. 

173.  Such  agreement  does  not  bind  as- 
signee of  land,  where  breach  of  covenant 
took  place  before  he  took  possession  of 
land. — Bailey  v.  Richardson,  66  Cal.  416,  5 
Pac.  910;  Gardner  v.  Samuels,  116  Cal.  84, 
88,  47  Pac.  935,  distinguishing  Ecke  v.  Fet- 
zer,  65  Wis.  55,  26  N.  W.  266.  See  Bream  v. 
Dickerson,  21  Tenn.  (2  Humph.)  126. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  ft  1466 
and  note. 

174.  In  absence  of  agreement  in  lease  to 
that  effect,  tenant  has  no  Hen  on  land  for 
improvements  placed  thereon  during  term 
of  his  lease,  under  agreement  with  his 
landlord  to  pay  for  same  at  expiration  of 
lease. — Gardner  v.  Samuels,  116  Cal.  84,  89, 
47  Pac.  935,  distinguishing  Fowler  v.  Mu- 
tual L.  Ins.  Co.,  28  Hun  (N.  T.)  195.  See 
Beck  v.  Birdsall,  19  Kan.  560;  Coffin  v. 
Talman,  8  N.  Y.  465;  Taylor  v.  Baldwin,  10 
Barb.  (N.  Y.)  582;  Hite  v.  Parks,  2  Tenn. 
Ch.   376. 


§  380.  PARTIES  DEFENDANT  IN  AN  ACTION  TO  DETERMINE  CON- 
FLICTING CLAIMS  TO  REAL  PROPERTY.  In  an  action  brought  by  a  person 
out  of  possession  of  real  property,  to  determine  an  adverse  claim  of  an  interest 
or  estate  therein,  the  person  making  such  adverse  claim  and  persons  in  posses- 
sion may  be  joined  as  defendants,  and  if  the  judgment  be  for  the  plaintaiff,  he 
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may  have  a  writ  for  the  possession  of  the  premises,  as  against  the  defendants  in 

the  action,  against  whom  the  judgment  has  passed. 

History:     Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  295. 


ACTION  TO  DETERMINE  CONFLICTING 
CLAIMS  TO  REAL  PROPERTY- 
DEFENDANTS. 

1.  Action  to  quiet  title — In  general. 

2,3.  Adverse  claim  to  real  estate — Right  to 
restitution. 

4.  Same — Complaint — Averring    ownership 

in  fee. 

5.  Same — Same — Findings  and  judgments 

against. 

6.  Same — Same  —  Same  —  Modification  of 

judgment. 

7.  Same — Delay  in  asserting  claim — Stat- 

ute of  limitations. 

8- 13.  Same  —  Findings  —  Probative  and  ulti- 
mate facts. 

14.  Same — Judgment — Exhausts  litigation. 

15.  Same — Person  out  of  possession — May 

maintain  action. 

16.  Judgment   for   defendant  —  On   insuffi- 

cient evidence. 

17.  McEnerney  Act — Proceeding    under. 

18.  Writ  of  possession — Answer  equivalent 

to  complaint  to  quiet  title. 

As  to  action  to  quiet  title,  see,  post,  5  738 
and  note. 

As  to  bringing?  In  new  parties*  see  note 
to  §  378,  ante,  and  post,  ft  889  and  note. 

As  to  misjoinder  and  nonjoinder  of  par- 
Mew,  see,  ante,  $  378  and  note,  and  post, 
i  430  and  note. 

1.  Action  to  quiet  title— In  sreneral, — as 

to,  see.  post,  9  738  and  note. 

As  to  answer  In  action  to  determine  con- 
flicting; claims  to  real  property  being; 
equivalent  to  complaint  In  action  to  quiet 
title,  see  par.  18,  this  note. 

2.  Adverse  claim  to  real  estate— Rlgjnt  to 
restitution. — Where  gravamen  of  action  is 
to  determine  conflicting:  claims  of  parties 
to  property  in  question,  brought  by  person 
in  possession  at  time  action  is  commenced, 
action  is  one  on  equity  side  of  court,  and 
fact  that  plaintiff  is  thereafter  deposed 
under  writ  of  restitution  under  judgment  in 
forcible  entry  and  detainer  action,  and  de- 
fendant has  continued  in  possession  since 
time  of  judgment  does  not  change  action 
into  mere  action  in  ejectment  by  reason  of 
judgment  in  favor  of  plaintiff  providing  for 
restitution. — Polack  v.  Ournee,  66  Cal.  266, 
269.  5  Pac.  229,  610;  Kitts  v.  Austin,  83  Ca). 
167,  172,  23  Pac.  290. 

3.  Where  answer  of  defendant  out  of 
possession  sets  up  adverse  claim  of  title 
which  is  found  to  be  superior  to  that  of 
plaintiff,  court  may  award  possession  to 
such  defendant. — Kitts  v.  Austin,  83  Cal. 
167,  172,  23  Pac.  290. 


4»  Same  —  Complaint  —  Averring*  owner- 
ship,— Complaint  averring  that  the  plaintiff 
is  owner  of  property  in  fee,  though  an 
allegation  of  ultimate  fact,  is  sufficient 
without  setting  out  the  facts. — Bryan  v. 
Tormey,  8  Cal.  Unrep.  86,  21  Pac.  726.  See 
Payne  v.  Treadwell,  16  Cal.  242;  Garwood  v. 
Hastings,  88  Cal.  217;  Ferrer  v.  Home  Mut. 
Ins.  Co.,  47  CaL  416,  431;  Miller  v.  Brigham, 
60  Cal.  616;  Rough  v.  Simmons,  65  Cal.  227, 
3  Pac.  804;  Thompson  v.  Spray,  72  CaL 
628,  634,  14  Pac.  182;  Heeser  v.  Miller,  77 
Cal.  192,  19  Pac.  375;  Souter  v.  Maquire,  78 
Cal.  548,  21  Pac.  183. 


ic— -Finding;*    and   Judgment 

ist« — Complaint  alleging  ownership  and 
possession  of  plaintiff,  and  findings  being 
that  plaintiff  is  owner,  but  that  defendant 
is  in  possession,  he  can  not  have  judgment 
that  his  title  be  quieted,  and  that  defend- 
ant be  removed  from  possession,  because 
findings  and  judgment,  so  far  as  possession 
is  concerned,  are  in  contradiction  of  com- 
plaint, and  plaintiff  can  not  have  judgment 
in  direct  contradiction  to  complaint. — Bryan 
v.  Tormey,  8  Cal.  Unrep.  85,  21  Pac.  725; 
Von  Drachenfels  v.  Doolittle,  77  Cal.  295, 
19  Pac.  518. 
See  pars.  8-13,  this  note. 
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6.  Same— Same  ■  Same* — Modification  of 
judgment  by  leaving  out  part  relating  to 
possession. — Bryan  v.  Tormey,  8  Cal.  Unrep. 
85,  21  Pac.  725. 

As  to  judgment,  see  pars.  14,  16,  this  note. 

7.  Same— Delay  In  asserting;  claim*— Stat- 
ute of  limitation. — Where  plaintiff  asserts 
no  equitable  rights,  statute  of  limitations 
furnishes  rule  by  which  to  determine 
whether  delay  to  assert  right  is  fatal.— 
Anzar  v.  Miller,  90  Cal.  342,  346,  27  Pac.  299. 

8.  Same— Findings-Probative  and  ulti- 
mate facts. — Findings  are  sufficient  if  they 
follow  language  of  pleading. — Hihn  v.  Peck, 
30  Cal.  281,  286;  Bryan  v.  Tormey,  3  CaL 
Unrep.  85,  21  Pac.  725. 

See  par.  5,  this  note. 

9.  Or  if  they  make  definite  reference  to 
pleadings. — Bryan  v.  Tormey,  3  Cal.  Unrep. 
85. 

10.  Finding  as  to  ownership  in  fee  is 
sufficient  where  it  follows  language  of  com- 
plaint, which  alleges  him  to  be  the  "owner 
in  fee,"  and  shows  title  in  plaintiff. — Bryan 
v.  Tormey,  3  Cal.  Unrep.  85.  See  Murphy 
v.  Bennett,  68  Cal.  628,  9  Pac.  738;  McLeran 
v.  Benton,  73  Cal.  329,  344,  14  Pac.  879. 

11.  Force  of  finding  is  not  destroyed  by 
finding  of  certain  probative  facts  tending 
to  show  that  legal  title  is  in  defendant; 
particularly  where  ultimate  fact  inferred 
does  not  necessarily  result  from  probative 
fact  found. — Bryan  v.  Tormey,  3  Cal.  Unrep. 
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85.  See  Emmal  v.  Webb,  36  Cal.  197,  204; 
Knight  v.  Roche,  56  Cal.  15,  18;  Biddel  T. 
Brizzolara,  56  Cal.  374,  381;  Packard  v. 
Johnson,  57  Cal.  180,  188;  Younger  v.  Pagles, 
60  Cal.  617,  520. 

12.  In  such  case  probative  facts  found 
are  controlled  by  finding  of  ultimate  fact. 
— Bryan  v.  Tormey,  3  Cal.  Unrep.  85.  See 
Parrante  v.  Garratt,  60  Cal.  112,  114;  Ed- 
wards v.  Sonoma  Valley  Bank,  59  Cal.  148. 

13.  "This  must  necessarily  be  so;  for 
function  of  findings  is  to  establish  facts 
with  certainty,  and  not  to  deal  in  probabil- 
ities."— Bryan  v.  Tormey,  3  Cal.  Unrep.  85, 
21  Pac.  725. 

14.  Same  —  Jadgrment — Exhamt*  litiga- 
tion.— Judgment  defendant  has  no  adverse 
claim  or  interest  in  property  in  controversy, 
exhausts  litigation.  If  plaintiff  be  out  of 
possession  it  necessarily  entitles  him  to 
possession;  judgment  itself  need  not  direct 
issuance  of  writ  of  possession. — Landregan 
v.  Peppin,  94  Cal.  465,  468-470,  29  Pac.  771, 
distinguishing  Merritt  v.  Campbell.  47  Cal. 
542,  547. 

See,  also,  pars.  6,  16,  this  note. 

As  to  modlfleatlom  of  JadffmeBt,  see  par. 

6,  this  note. 

15.  Same— Person  out  of  possession — May 
maintain  action. — People  v.  Center,  66  Cal. 
551.  5  Pac.  263,  6  Pac.  481;  Bryan  v.  Tormey, 
3  Cal.  Unrep.  85,  21  Pac.  726;  Hyde  v.  Red- 
ding, 74  Cal.  493,  16  Pac.  380;  Castro  v. 
Barry,  79  Cal.  446,  21  Pac.  946;  Brusie  v. 
Gates,  80  Cal.  462,  465,  22  Pac.  284;  McGrath 


v.  Wallace,  85  Cal.  622,  ISO,  24  Pac  793,  6 
Pac.  481. 

16.  Judgment  for  defendant— On  InsnflU 
eient  evidence. — Even  though  a  plaintiff  in 
possession  shows  no  title,  it  can  not  be  said 
that  she  is  not  prejudiced  by  an  adjudica- 
tion of  favor  of  defendant  on  insufficient 
evidence,  since  the  latter  would  be  entitled 
under  the  above  section  to  a  writ  of  pos- 
session.— Warden  v.  South  Pasadena,  etc. 
Co.,  178  Cal.  440,  174  Pac.  46. 

See,  also,  pars.  6,  14,  this  note. 

17.  MeBnemey  Act— Proceeding;  under. — 
Where,  in  a  proceeding  under  the  McEner- 
ney  Act,  a  person  interested  in  the  real 
property  is  not  made  a  party  to  the  proceed- 
ing, she  is  not  bound  to  inject  herself 
therein. — Holmes  v.  O'Brien,  28  Cal.  App. 
264,  161  Pac.  1151. 

18.  Writ  of  possession—- Answer  equiva- 
lent to  complaint  to  quiet  title. — When  the 
answer  in  an  action  In  ejectment  contains 
all  the  allegations  necessary  to  a  cause  of 
action  to  quiet  title  and  prays  for  affirma- 
tive relief  and  judgment  is  rendered  for 
defendant,  such  judgment  is  equivalent  to 
a  judgment  declaring  and  quieting  his  title 
and  he  is  entitled  to  a  writ  of  possession 
under  this  section. — Curtis  v.  Upton.  176  Cal. 
332,  335,  165  Pac  936. 

A*  to  action  to  quiet  title,  see  par.  1,  this 
note. 

As    to    writ   of    assistance    or    possession. 

see,  post,  5  682  and  note;  2  PI.  &  Pr.  975;  51 
Am.  Dec.  152;.  93  Am.  St.  Rep.  154;  12 
L.  R.  A.  81;  1  Obiter  Dig.  182. 


§  381.    PARTIES  HOLDING  TITLE  UNDER  A  COMMON  SOURCE,  WHEN 

MAT  JOIN.    Any  two  or  more  persons  claiming  any  estate  or  interest  in  lands 

under  a  common  source  of  title,  whether  holding  as  tenants  in  common,  joint 

tenants,  coparceners,  or  in  severalty,  may  unite  in  an  action  against  any  person 

claiming  an  adverse  estate  or  interest  therein,  for  the  purpose  of  determining 

such  adverse  claim,  or  if  [of]  establishing  such  common  source  of  title,  or  of 

declaring  the  same  to  be  held  in  trust,  or  of  removing  a  cloud  upon  the  same. 

History:     Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  295. 


PARTIES  HOLDING  TITLE  UNDER  COM- 
MON SOURCE— MAY  JOIN,  WHEN. 

1.  As  to  generally. 

2.  Action   to   quiet   title  —  Pleading  and 

findings. 

3.  Administrator,  etc.,  of  deceased  coten- 

ant — Joinder  of. 

4.  Devisees  in  severalty  of  separate  tracts 

of  land — Under  the  same  will. 

5.  Ejectment — In  general. 

6.  Same — Joint  tenants. 

7,  8.  Same — Tenants  in  common — Joinder  of 
— Former  rule. 

9, 10.  Same — Same — Under  code— Joinder. 

11.  Same — Same — Administrator    or   exec- 
utor of  deceased  cotenant — Joinder 


12- 15.  Same — Tenant  in  common   ousted  by 
cotenant — Damages. 

16.  Executor     of     deceased     cotenant  — 

Joinder  with  surviving  cotenant. 

17.  Injunction  —  Owners     in     severalty  — 

Joinder. 

18.  Interests  several — Single  cause  of  ac- 

tion. 

19.  Joint  tenants — Ejectment — Joinder  in. 

20.  Purchasers    of    different    lots    of    an 

estate — Joinder  as  plaintiff. 

21.  Quieting  title — Generally. 

22,  23.  Replevin — Tenant  in  common. 

24.  Severance — Cotenants  may  sever. 

25.  Specific    performance  —  Action    for  — 

Joinder. 
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26-  28.  Tenants  in  common — Joinder  as  plain- 
tiffs. 

29.  Same — Unconnected    parties  —  Joinder 
of. 

30-  32.  Same — Rents  and  profits — Action  to  re- 
cover. 

33.  Unconnected     parties   —  joinder     as 

plaintiffs. 

34.  Same — Purchasers  of  different  lots. 

As  to  rlnrbt  of  cotenants  to  sever,  see,  post, 
I  384  and  note. 

1.  As  to  generally. — In  an  action  to  re- 
move a  cloud  upon  and  quiet  the  title  to  a 
tract  of  land  owned  by  several  persons  In 
severalty,  they  may,  under  the  provisions 
of  above  section  unite  as  plaintiffs,  where 
they  all  claim  under  a  common  source  of 
title. — Superior  California  Fruit  Land  Co.  v. 
Grossman,   82  Cal.   App.  357,   162  Pac.  1046. 

2.  Actios  to  quiet  title  —  Pleading;  and 
findings. — Complaint  should  set  forth  that 
plaintiffs  deraign  title  from  same  source; 
and  this  allegation  must  be  proved  and 
found  by  court,  where  that  fact  is  an  issue; 
but  where  there  is  no  plea  of  misjoinder  of 
plaintiffs,  failure  of  plaintiffs  to  so  plead 
and  of  court  to  so  find  is  immaterial. — 
Dewey  v.  Parcells,  137  Cal.  805,  70  Pac.  174. 

See,  post,  S  738  and  note. 

8.  Administrator,  etc  of  deceased  coten- 
ant—Joinder  of. — The  administrator  or  ex- 
ecutor of  estate  of  deceased  cotenant  may 
be  joined  as  plaintiff  with  surviving:  co- 
tenants  in  common  in  all  cases  of  which 
deceased  cotenant  could  have  been  joined, 
until  administration  of  estate  represented 
Is  closed,  or  property  distributed  under 
decree  of  probate  court. — Meeks  v.  Hahn, 
20  Cal.  620;  Touchard  v.  Keyes,  21  Cal.  202, 
208;  Goller  v.  Fett,  30  Cal.  482,  484;  Rey- 
nolds v  Hosmer,  45  Cal.  616,  631. 

See,  post,  {  1^81  and  note. 

4.  Devisees  In  severalty  of  separate 
tracts  of  land— Under  the  same  will  have  a 
common  source  of  title  under  this  section, 
and  may  unit  as  plaintiffs  in  an  action  to 
quiet  title,  and  remove  cloud  of  fraudulent 
deed  executed  by  testator  affecting  whole 
land. — Gillespie  v.  Oouly,  152  Cal.  644,  93 
Pac.  856. 

5.  Ejectment— In  general. — As  to,  see, 
ante,  $  879  and  note,  and  post,  ft  426  and 
note,  and  S  738  and  note. 

6.  Same— Joint  tenants  were  formerly  re- 
quired to  Join  where  land  jointly  held. — 
Dewey  v.  Lambler,  7  Cal.  347;  affirming  Co- 
has  v.  Raisin,  3  Cal.  443. 

See,  ante,  9  374  and  note  and  post,  5  384 
and  note. 


7.  Same— -Tenants  In  common— Joinder  of 
—Former  rnle. — The  joinder  of  tenants  in 
common  where  their  interest  was  in  lands, 
and  action  real  action,  was  not  permissible 
before  code. — See  De  Johnson  v.  Sepulbeda, 
5  Cal.  149,  151;  Throckmorton  v.  Burr,  5 
CaL  400;  Welch  v.  Sullivan,  8  Cal.  165,  187. 


8.  For  injuries  to  their  common  prop- 
erty, as  trespass,  quare  clausum  fregit,  nui- 
sance and  the  like,  all  were  required  to  join. 
De  Johnson  v.  Sepulbeda,  5  Cal.  149,  151. 

9.  Same  —  Same  —  Under  eode. — Under 
the  provisions  of  the  code  a  tenant  In 
common  may  recover  entire  tract  against 
all  persons  In  possession,  except  his  co- 
tenants. — See  Stark  v.  Barrett,  15  Cal.  361, 
371;  Touchard  v.  Crow,  20  Cal.  150,  81  Am. 
Dec.  108;  Touchard  v.  Keyes,  21  Cal.  202, 
208;  Mahoney  v.  Van  Winkle,  21  Cal.  553, 
683;  Carpentier  v.  Mendenhall,  28  Cal.  484, 
87  Am.  Dec.  135;  Goller  v.  Fett,  30  Cal.  481. 
484. 

A*  to  right  of  tenant  In  common  to  re- 
cover possession  In  ejectment  of  the  whole 
estate,  for  the  benefit  of  bis  cotenants  In 
common,  see,  post,  fi  738  and  note. 

10.  Tenants  in  common  may  maintain 
without  joining  other  tenants  in  common  in 
action. — Morenhaut  v.  Wilson,  52  Cal.  263, 
269. 

See,  post,  S  884  and  note. 

11.  Same— Same— Administrator  or  exe- 
cutor of  deceased  cotenant  may  be  joined  as 
plaintiff  with  other  cotenants,  in  such  ac- 
tion until  administration  of  estate  he  repre- 
sents is  closed,  or  property  is  distributed. — 
See  par.  3,  this  note. 

12.  Same — Tenant  ousted  by  cotenant— 
Damages. — Tenant  in  common  ousted  by  co- 
tenant  may  maintain  ejectment,  unless  such 
cotenant  is  acting  as  his  bailiff  by  agree- 
ment, when  action  for  accounting  will  lie. — 
Pico  v.  Columbet,  12  Cal.  414,  73  Am.  Dec. 
550;  Carpentier  v.  Webster,  27  Cal.  524,  548: 
Carpentier  v.  Mendenhall,  28  Cal.  484,  87 
Am.  Dec.  135;  Carpentier  v.  Gardiner,  29 
Cal.  160;  Carpentier  v.  Mitchell,  29  Cal.  330. 

13.  Damages  may  be  recovered  for  ouster 
by  cotenant,  same  as  when  ousted  by 
stranger. — Carpentier  v.  Mitchell,  29  Cal. 
330,  333.  See  N.  Y.  Langendyck  v.  Burhans, 
11  Johns.  461.  N.  C.  Camp  v.  Homesley,  11 
Ired.  L.  212.  Pa.  Hare  v.  Fury,  3  Yeates  13. 
Eng.  Goodtitle  v.  Toomb,  3  Wils.  118. 

14.  Only  damages  plaintiff  is  entitled  to 
recover  in  such  action  are  such  as  grow 
out  of,  and  are  incident  to,  ouster  upon 
which  recovery  is  had. — Carpentier  v.  Men- 
denhall, 28  Cal.  484,  87  Am.  Dec.  135;  Car- 
pentier v.  Mitchell,  29  Cal.  830,  334. 

15.  Ouster  by  stranger  who  afterwards 
purchases  interest  of  cotenant  and  becomes 
tenant  in  common  in  possession,  his  posses- 
sion loses  Ktf  hostile  character  on  such  pur- 
chase, and  damages  recoverable  will  be 
limited  to  those  of  period  from  date  of 
ouster  to  date  on  which  he  became  tenant 
in  common. — Carpentier  v.  Mendenhall,  28 
Cal.  484,  87  Am.  Dec.  135. 

16.  Executor  of  deceased  cotenant— 
Joinder    wltb    surviving    cotenant, — as     to, 

see  par.  3,  this  note. 

17.  Injunction  —  Owners  In  severalty— 
Joinder. — Tenants  in  common  of  irrigation 
ditch  may  join   in  action  for  injunction   to 
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prevent  stoppage  of  flow  of  water  In  such 
ditch,  notwithstanding:  their  several  owner- 
ship of  lands  and  of  water  to  irrigate  same 
from  said  ditch. — Smith  v.  Stearns  Rancho 
Co.,  129  Cal.  58,  61,  61  Pac.  662.  See  Los 
Robles  Water  Co.  v.  8toneraan,  146  Cal.  203, 
79  Pac.  880. 
See,  ante,  5  379  and  note. 


18.  Interests  several— Single  eawse  of 
*!©». — Two  plaintiffs,  uniting;  in  the  state- 
ment of  a  single  cause  of  action,  each 
claiming;  a  portion  of  the  premises  sought 
to  be  released  from  the  mortgage,  and  each 
conceding;  the  validity  of  the  other's  claim, 
notwithstanding;  the  fact  that  their  interest 
in  the  mortgaged  property  is  several,  have 
such  a  common  interest  in  the  subject  of 
the  action,  and  in  obtaining  the  relief 
sought,  as  entitles  them  to  join. — Wadleigh 
v.  Phelps,  149  Cal.  686,  87  Pac.  98. 

10.    Jolmt    temaats  —  Ejectment  —  Jeinder 

In, — as  to,  see  par.  6,  this  note. 


Purchasers  of  different  lots  of  an 
tate  Joinder  as  plaintiff  in  action  for 
specific  performance. — See  pars.  33,  84,  this 
note. 


21.     Qmletlag    title— I 

see,  post,  {  738  and  note 


n    general. — As    to. 


As  to  pleadings  and 

2,  this  note. 


ladings  in,  see  par. 


it  in  eosmmon  can  not 

maintain  replevin  of  personal  property  held 
in  common  in  possession  of  another  tenant 
in  common. — Hewlett  v.  Owens,  50  Cal.  474, 
476. 

28.  A  and  B,  the  owners  of  two  flocks 
of  sheep,  entered  into  contract  with  C,  to 
pasture  them  for  year,  shear  them  and  de- 
liver wool  sacked  at  designated  point  to  be 
shipped  to  commission  merchants  in  San 
Francisco,  and  when  wool  sold  proceeds  to 
be  equally  divided.  C  sold  wool  to  D,  a  com- 
mission merchant  elsewhere  than  San  Fran- 
cisco, who  made  C  advances.  A  and  B  de- 
manded all  the  wool,  and  on  refusal  brought 
replevin  for  all.  Court  held  action  could  not 
be  maintained  either  against  C  or  D. — Hew- 
lett v.  Owens,  60  Cal.  474,  476. 


34.     Severance  —  Cotenanta 

See,  post,  5  384  and  note. 


it  sever.— 


96.    Speetfle    Performance.—  Action 
Joinder  of  unconnected  parties, — as  to,  see 
par.  84,  this  note. 

98.  Tenants  In  common  —  Joinder  aa 
plaintiffs, — as  to,  see,  ante,  ft  878,  note  pars. 
68-70;  also  pars.  7,  8,  this  note. 

27.  May  Join  in  suit  to  recover  mine. — 
Goller  v.  Fett,  30  Cal.  481,  484. 

28.  Any  two  or  more  persons  claiming 
estate  or  title  in  lands  under  common 
source  of  title,  in  severalty,  may  unite  in 
action  against  any  person  claiming  adverse 
estate  or  interest  therein  for  purpose  of 
determining  such  adverse  claim. — Carey  v. 
Brown,  68  Cal.  180,  182. 

at.     Same— Unconnected  parties     Joinder, 

—as  to,  see  pars.  33,  34,  this  note. 

80.  Same  Rents  and  proflta— Action  to 
recover  could  not  be  maintained  at  law  by 
one  tenant  in  common  against  another  be- 
fore code,  and  under  common -law  rule. — 
Pico  v.  Columbet,  12  Cal.  414,  419,  73  Am. 
Dec.  550.  See  Howard  v.  Throckmorton,  59 
Cal.  79,  86;  McCord  v.  Oakland  Q.  MIn.  Co., 
64  Cal.  134,  139.  146,  27  Pac.  863;  Israel  v. 
Israel,  80  Md.  120,  125,  127,  96  Am.  Dec.  571. 

81.  Otherwise  In  equity  for  accounting. 
— Goodenow  v.  Ewer,  16  Cal.  461,  471,  76 
Am.  Dec.  540;  Abel  v.  Love,  17  Cal.  233,  237. 

32.  The  principle  enunciated  in  Pico  v. 
Columbet,  12  Cal.  414,  73  Am.  Dec.  550,  said 
to  have  no  application  to  case  of  money  re- 
ceived by  one  tenant  in  common  from  sales 
of  water  or  profits  derived  from  business  of 
ditch  or  mine.— Abel  v.  Love,  17  Cal.  233, 
237. 

S3.  Unconnected  parties  —  Joinder  as 
plaintiffs. — "General  rule  is,  that  uncon- 
nected parties  may  join  In  bringing  bill  in 
equity  where  there  is  one  connected  interest 
among  them  all,  centering  in  point  in  issue 
in  case." — Owen  v.  Frink,  24  Cal.  171,  177. 
See  Fellows  v.  Fellows,  4  Cow.  (N.-T.)  682, 
15  Am.  Dec.  412. 

See,  ante,  5  378  and  note. 

84.     Same — Pnrchasers  of  different  lota  of 

estate  can  not  unite  in  action  for  specific 
performance,  because  each  purchaser's  case 
Is  distinct,  and  depends  on  Its  own  peculiar 
circumstances,  and  for  that  reason  there 
must  be  distinct  and  separate  actions. — 
Owen  v.  Frink,  24  Cal.  171,  177. 


§  382.  PARTIES  IN  INTEREST,  WHEN  TO  BE  JOINED.  WHEN  ONE 
OR  MORE  MAY  SUE  OR  DEFEND  FOR  THE  WHOLE.  Of  the  parties  to 
the  action,  those  who  are  united  in  interest  must  be  joined  as  plaintiffs  or 
defendants;  but  if  the  consent  of  any  one  who  should  have  been  joined  as 
plaintiff  can  not  be  obtained,  he  may  be  made  a  defendant,  the  reason  thereof 
being  stated  in  the  complaint;  and  when  the  question  is  one  of  a  common  or 
general  interest,  of  many  persons,  or  when  the  parties  are  numerous,  and  it  is. 
impracticable  to  bring  them  all  before  the  court,  one  or  more  may  sue  or  defend 
for  the  benefit  of  all. 

History:   Enacted  March  11,  1872,  re-enactment  of  9  14  of  Practice  Act 
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PARTIES   IN   INTEREST  —  WHEN   MAY 

JOIN— WHEN  ONE  MAY  SUE  OR 

DEFEND  FOR  ALL. 

1.  As  to  generally — One  may  sue  for  all, 
when. 

2-  4.  Same — 1.  Where  there  is  a  community 
of  interest. 

5-  7.  Same — 2.  Where  the  parties  are  numer- 
ous, etc. 

8.  Action  for  death— Unconsenting  par- 

ties plaintiff. 

9.  Action    for    necessaries  —  Subjecting 

wife  *8  separate  property — Joinder  of 
wife. 
10- 15.  All  parties  in  interest  must  be  joined 
as  plaintiffs  or  defendants. 
16.  Same — Action  by  one  partner. 
17, 18.  Same— 1.  Parties  plaintiff. 
19-21.  Same— Same — Exception  to  rule. 
22,23.  Same — Same — Consent    refused— Made 
defendant. 
24.  Same — 2.  Parties  defendant. 
26.  Assignee    for    benefit    of    creditors — 
Creditor  may  sue  to  compel  execu- 
tion of  trust. 

26.  Assignee   of  insurance  policy— Neces- 

sary party. 

27.  Assignee  of  partner— Necessary  party 

in  action  for  accounting. 

28.  Banking     corporation  —  Misappropria- 

tion of  funds — Action  by  stockholder. 

29.  Bond  or  written  undertaking  —  Con- 

structive parties  not  jointly  liable. 

30, 31.  Complaint— What  must  show. 

32,33.  Construction— As  to  when  section  ap- 
plies. 

34,35.  Corporation  —  Stockholder  may  sue, 
when. 

36-41.  Same  —  Banking  corporation — Misap- 
propriation— Stockholder  may  sue. 

42.  Same  —  Religious   corporation  —  Mem- 

bers may  sue,  when. 

43.  Creditors    of    one    class  — Suing    for 

benefit  of  all. 
44, 45.  Creditor  may  sue  corporation  for  bene- 
fit of  all. 

46.  Devisee  or  legatee— May  sue  for  all. 

47.  Division  into  several  actions — Of  joint 

right  of  action. 

48.  First  and  second  pledgees — Of  note  and 

mortgage. 

49.  Fraud — Reconveyance  asked  on  ground 

of — Parties  defendant. 

50.  Fraudulent  misappropriation  of  trust 

fund — One  may  sue  for  all. 

51.  In  equity — Rule  relaxed. 

52.  Joinder,  misjoinder,  and  nonjoinder. 

53-  55.  Joint  contracts— All  obligors  necessary 
defendants. 

Same — Joint  ndte. 


58,59.  Joint   tort-feasors — In   action   for   in- 
junction. 

60.  Same— In  action  for  damages. 

61.  Judgment — Action    to    declare    void — 

Parties  to. 

62.  Junior  purchaser — Necessary  party  to 

quiet  title. 

63.  Misappropriation  of  trust  funds — Ac- 

tion by  one  for  all. 

64.  Partition — Suit  by  one  for  all — Effect 

on  statute  of  limitations. 

65.  Partnership  —  One    partner    may    sue 

alone,  when. 

66.  Same — Same — Reason  for  rule. 

67.  Same — Same  —  Injury   to   partnership 

property — Recovery. 

68, 69.  Religious    corporation  —  One    member 
may  sue  for  all. 

70.  Trust    funds  —  Fraudulent    misappro- 
priation— One  may  sue  for  all. 

71,72.  Voluntary    association  —  One    member 
may  sue  for  all. 

73.  Same — Religious  association. 

74.  Same — Retail  grocers1  association. 

A*  to  employer  and  Insurance  company 
being;  the  parties  In  Interest  In  an  action 
for  wrongful  death  in  a  case  where  the  em- 
ployer has  settled  with  the  father  of  dece- 
dent, see,  ante,  g  869,  note. 

As  to  necessity  of  the  Joinder  of  partners 
for    Injury    to    plaintiffs    business    In    libel, 

see,  post,  S  460,  notes. 

As  to  suit  by  an  employee  who  has  re- 
ceived compensation  under  the  workmen's 
compensation  act  aajainst  third  person  when 
employer  refuses  to  Join,  see,  ante,  5  378, 
notes. 

Executors,    etc.,    not    qualified    need    not 

join. — See,  post,  5  1587  and  note. 

1.  A*  to  arenernlly—  Que  may  sue  for 
all,  when. — A  person  may  sue  on  behalf  of 
himself  and  others  In  two  classes  of  cases, 
as  follows: 


56. 

57. 
C.  C.  P 


Same — Mortgageor  and  mortgagee. 

,—40 


2.     Same— 1.  'Where  there  Is  a  community 
of  Interest* — See  pars.  25,  34,  86-46,  this  note. 

8.  Where  plaintiff  sued  on  behalf  of  him- 
self and  other  residents  and  property  hold- 
ers of  city  of  Oakland,  about  two  hundred 
in  number,  who  had  like  claims  with  him- 
self to  relief,  alleging  that  parties  being 
thus  numerous,  and  question  one  of  common 
interest  to  many  persons,  he  therefore  sues 
for  himself  and  on  behalf  of  all  others  in- 
terested in  same  manner;  action  was 
brought  to  remove  from  title  derived 
through  deed  to  Hays  and  others  cloud 
created  by  subsequent  conveyances  to  Ga- 
lindo  and  Pacheco,  both  of  whom,  together 
with  Peralta,  are  made  defendants.  Court 
below  entered  judgment  declaring  convey- 
ances fraudulent  and  void,  and  enjoining 
defendants  from  future  alienations  in  re- 
spect to  land  of  plaintiff,  relief  in  this  par- 
ticular being  confined  to  plaintiff  alone. 
On   appeal   supreme  court  held   that   there 
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was  no  such  community  of  interest  between 
plaintiff  and  said  two  hundred  landholders 
as  entitled  plaintiff  to  injunction  in  their 
favor. — Gibbons  v.  Peralta,  21  CaL  629,  630, 
6S8. 

4.  Where  complaint  showed  that  there 
were  several  kinds  or  classes  of  bonds  is- 
sued by  corporation  defendant,  and  that 
these  bonds  were  held  by  persons  who  had 
received  them  for  different  considerations 
and  under  various  circumstances,  and  al- 
leged in  respect  to  sole  defendant  prose- 
cuted with  corporation,  that  he  was  prob- 
ably largest  holder  of  such  bonds  as  are 
without  consideration,  or  otherwise  invalid, 
and  that  he  was  made  party  as  representing 
that  class  of  persons;  court  held  that  suit 
was  defective  for  want  of  the  others  as 
parties.  These  various  bondholders  could 
not  be  bound  by  judgment  to  which  they 
were  not  parties,  merely  because  the  per- 
son who  was  made  defendant  was  holder  of 
bonds  which  were  invalid  for  some  of  vari- 
ous causes  affecting  them  to  greater  or  less 
extent. — Reid  v.  The  Evergreens,  21  How. 
Pr.  (N.  Y.)  319. 

As  to  salt  for  partltloa  by  ome  1b  favor  of 
•11  having  a  eomsauMlty  of  interest,  and  its 
effect  on  the  statute  of  limitations,  see  par. 
64,  this  note. 

5.  Same— 3,   Where  the   parties   are  an- 

merou   and    it   is   impracticable   or   incon- 
venient to  join  them  all  as  plaintiffs. — See 
'  pars.   51,   67,   70-73,   this  note. 

6.  Before  enactment  of  codes,  there  was 
exception  to  general  rule  requiring  all  per- 
sons interested  in  subject-matter  of  suit  to 
be  made  parties,  in  those  cases  where  par- 
ties in  interest  were  numerous,  in  which 
case  suit  was  allowed  to  be  brought  by  some 
of  them  in  behalf  of  themselves  and  others, 
taking  care  that  there  shall  be  due  repre- 
sentation of  all  substantial  interests  before 
court. — Von  Schmidt  v.  Huntington,  1  Cal. 
65. 

7.  Thus  where  the  stock  of  a  joint-stock 
company  was  divided  Into  money  shares  and 
labor  shares,  and  certain  holders  of  latter 
description  of  stock  brought  suit  against 
certain  holders  of  former  description  of 
stock,  without  all  persons  of  either  class 
being  made  parties,  court  say:  "The  bill  of 
complaint,  in  case  before  us,  does  not  ex- 
pressly allege,  that  it  is  filed  on  behalf  of 
plaintiffs  and  others  claiming  same  inter- 
est in  effects  of  association;  it  appears, 
nevertheless,  to  be  the  scope  of  bill  to  pro- 
tect rights  not  only  of  plaintiffs  but  also  of 
another  numerous  class  of  stockholders, 
who  are  owners  of  what  is  termed  the 
money  shares;  for  bill  prays  that  proceeds 
arising  from  sale  of  effects  of  company  may 
be  divided  amongst  all  money  shares  and 
money  shares  alone.  Whilst,  therefore, 
plaintiffs  may  properly  be  deemed  to  repre- 
sent the  money  stockholders,  defendants, 
who  insist  that  property  of  company  should 
be  distributed  amongst  money  and  labor 
shares  equally,  may  be  regarded  as  peculi- 


arly representing  the  labor  shares;  and 
thus  all  substantial  interests  of  all  members 
of  company  are  before  the  court.  The  per- 
sons interested  in  subject-matter  of  suit  are 
numerous,  and  from  nature  of  enterprise 
which  was  object  of  formation  of  company, 
from  condition  of  country,  and  everchang- 
lng  locations  of  people  engaged  in  opera- 
tions in  gold  mines  of  California,  It  would 
be,  if  not  utterly  impracticable,  productive 
of  manifest  inconvenience  and  oppressive 
delays,  to  require  that  all  members  of  as- 
sociation should  be  brought  into  court  be- 
fore it  would  proceed  to  administer  justice 
between  any  of  them.  We  think  that  the 
bill  ought  not  to  be  dismissed  for  defect  of 
parties." — Yon  Schmidt  v.  Huntington,  1 
Cal.  65,  68. 

8.  Actio*  for  deatfc— TJaeoasemttas;  par- 
ties plalatlff  should  be  joined  as  parties  de- 
fendant— Salmon  v.  Rathjens,  152  CaL  295, 
92  Pac.  733. 

See,  ante,  8  377,  note  pars.  44-49. 

••  Actlom  for  Beceasaiies  —  Subjectta* 
wlfe's  separate  property— Joinder  of  wife. 

—Under  the  provisions  of  above  and  fol- 
lowing sections,  where  an  action  for  neces- 
saries to  the  community  is  brought  and  it 
is  sought  to  subject  the  private  property  of 
the  wife  to  the  payment  of  the  debt,  she  is 
properly  joined  as  a  defendant  in  the  ac- 
tion.— Evans  v.  Noonan,  20  Cal.  App.  288, 
128  Pac.  794. 

10.  All  parties  la  latere**  must  be  Jelmed 

either  as  plaintiffs  or  as  defendants. — Wil- 
liams v.  Southern  Pac.  R.  Co.,  110  Cal.  467, 
460,  42  Pac.  974;  Birch  v.  Cooper,  186  Cal. 
636,  69  Pac.  420. 
See,  ante,  88  378,  879  and  notes. 

11.  All  persons  legally  or  beneficially 
interested  must  be  parties  to  action. — See 
People  v.  Morrill,  26  Cal.  336,  860.  N.  J. 
King  v.  Berry,  3  N.  J.  Bq.  (2  Gr.)  44,  52. 
Mas*.  Williams  v.  Russell,  36  Mass.  (19  Pick.) 
162,  165.  Fed.  Marshall  v.  Beverly,  18  U.  S. 
(5  Wheat.)  313,  5  L.  ed.  97;  Connecticut  v. 
Pennsylvania,  18  U.  &  (5  Wheat.)  424;  5 
Li.  ed.  125;  Caldwell  v.  Taggart,  29  U.  8. 
(4  Pet.)  190,  7  L.  ed.  828. 

12.  "Rule  requiring  all  parties  in  In- 
terest to  be  before  court  is  one  somewhat 
of  convenience,  and  will  not  be  rigidly  en- 
forced where  its  observance  would  be  at- 
tended with  great  inconvenience  and  answer 
no  substantially  beneficial  purpose.  It  will 
be  modified  or  partially  dispensed  with,  In 
discretion  of  court,  as  justice  and  exigen- 
cies of  case  may  require.*' — Wilson  v.  Cas- 
tro, 31  CaL  420,  428. 

18.  Where  all  parties  in  interest  are  not 
joined  as  plaintiffs,  or  made  defendants 
under  provisions  of  this  section,  and  fact 
appears  upon  face  of  complaint,  objection, 
on  this  ground  may  be  taken  by  demurrer. 
— See,  post,  8  480  and  note. 

14.  Where  fact  does  not  appear  upon 
face  of  complaint,  objection  must  be  taken 
by  answer. — See,  post,  8  483  and  note. 
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15.  Objection  not  taken  either  by  demur- 
rer or  answer,  defect  of  parties  is  deemed 
waived. — See,  post,  9  434  and  note;  also  Dunn 
v.  Tozer,  10  Cal.  167;  Wendt  v.  Ross,  33  Cal. 
650;  Rutenberg  v.  Main,  47  Cal.  213,  221; 
Trenor  v.  Central  Pac.  R.  Co.,  50  Cal.  222; 
Foley  v.  Bullard,  99  Cal.  616,  33  Pac.  1081. 

16.  Same— Action  by  one  partner* — as  to, 
see  pars.  64-66,  this  note. 

17.  Same — 1.  Parties  plalntln\— All  who 
are  interested  as  plaintiffs  in  subject-matter 
of  action.— Whitney  v.  Stark.  8  Cat  614,  68 
Am.  Dec.  360;  People  v.  Morrill,  26  Cal.  386, 
360. 

18.  But  same  person  can  not  be  both 
plaintiff  and  defendant. — See,  ante,  5  378, 
note  pars.  14-17. 

10.  Sante  —  Same  —  Exception  to  rule*— 
Latter  rule  seems  to  apply  to  natural  per- 
sons only. — See  Connell  v.  Woodard,  5  How. 
(Miss.)  665,  37  Am.  Dec.  173. 

20.  Thus  where  complaint  alleged  that 
plaintiff  and  one  of  defendants  were  a  co- 
partnership, and  defendants  were  another 
copartnership;  that  the  latter  firm  was  in- 
debted to  former  firm  on  account  stated,  on 
which  it  demanded  recovery,  and  that  rea- 
son why  defendant  who  was  member  of 
both  firms  was  made  defendant  only,  was 
because  he  refused  to  Join  as  plaintiff;  ac- 
tion was  held  to  be  maintainable.  It  being 
sufficient  that  all  parties  were  before  court, 
as  plaintiffs  or  defendants,  thus  enabling 
court  to  pronounce  Judgment  according  to 
facts. — Bishop  v.  Edmiston,  16  Abb.  Pr.  466; 
Cole  v.  Reynolds,  18  N.  Y.  74.  76,  affirming 
4  E.  D.  Smith  (N.  T.)  75. 

21.  Where  such  antagonism  of  Interest 
exists,  and  person  is  necessary  party  plain- 
tiff, and  can  not  be  because  of  such  antag- 
onistic interest,  he  must  be  made  defendant 
under  provisions  of  this  section. — Byrne  v. 
Byrne,  94  Cal.  576,  581,  29  Pac.  1115,  30  Pac. 
196. 

22.  Same Same— Consent  refused,  party 

interested  as  plaintiff  may  be  made  defend- 
ant, reason  therefor  being  stated  in  com- 
plaint.—Nightingale  v.  Scannell,  6  Cal.  506, 
509.  65  Am.  Dec.  525,  18  Cal.  315,  322;  O'Con- 
nor v.  Irvine,  74  Cal.  435,  442,  16  Pac.  236; 
Cuyamaca  G.  Co.  v.  Pacific  Pav.  Co.,  95  Cal. 
252,  256,  30  Pac.  626.  See  Ind.  Hill  v.  Marsh, 
4b  Ind.  218.  Onlo.  Allen  v.  Miller,  11  Ohio 
St.  374,  378.  Wis.  Great  Western  C.  Co.  v. 
Aetna  Ins.  Co.,  40  Wis.  373. 

23.  "If  parties  to  full  determination  are 
not  before  court,  it  is  duty  of  court,  on  Its 
own  motion,  to  order  them  brought  in;  and 
this,  although  defendants  in  action  have 
omitted  to  raise  objection  of  defect  of  par- 
ties by  demurrer  or  answer.  Failure  of 
court  so  to  do  is  fatal  to  Judgment."— See 
Settembre  v.  Putnam,  30  Cal.  490,  498;  Gates 
v.  Lane,  44  Cal.  392,  896;  O'Connor  v.  Irvine, 
74  Cal.  436,  443,  16  Pac.  236;  Osterhoudt  v. 
Board  of  Supervisors,  98  N.  Y.  239. 

24.  Same— 2.  Parties  defendant. — All  par- 
ties to  be  affected  by  Judgment  or  decree  of 


court,  or  who  are  necessary  to  full  deter- 
mination of  controversy,  are  necessary  par- 
ties defendant.— See  pars.  24,  27.  49,  53-56, 
58,  61,  62,  this  note. 

25.  Assignee  for  benefit  of  creditors — 
Creditor  may  sue  to  compel  execution  of 
trust. — Action  to  compel  him  to  carry  out 
trust  may  be  brought  by  one  creditor  for 
himself  and  for  and  on  behalf  of  all  credi- 
tors.— See  Goncelier  v.  Foret,  4  Minn.  13; 
Greene  v.  Breck,  10  Abb.  Pr.  (N.  Y.)  42; 
Brooks  ▼.  Peck,  88  Barb.  (N.  Y.)  619;  Petree 
v.  Lansing,  66  Barb.  (N.  Y.)  357. 

98.  Assignee  of  Insurance  policy— Neces- 
sary party. — An  assignee  of  insurance  policy 
refusing  to  consent  to  action  must  be 
Joined  as  defendant. — Great  Western  C.  Co. 
▼.  Aetna  Ins.  Co.,  40  Wis.  373. 

27.  Assla-nee  of  a  partner  —  Necessary 
party  In  action  for  accounting  and  dissolu- 
tion, and  if  he  does  not  consent  to  Join  as 
plaintiff  must  be  made  a  defendant — See 
pars.  22,  23,  this  note. 

28.  Banking  eorporatlonr— Misappropria- 
tion of  funds— Action  by  stockholder. — A 
stockholder  may  sue  for  the  recovery  of 
funds  of  a  bank  which  have  been  misap- 
propriated.— As  to,  see  pars.  36-41,  this  note. 

29.  Bond  or  written  undertaking;— Con- 
structive parties  not  jointly  llafrle. — In  ac- 
tion on  a  bond  or  written  undertaking  there 
can  be  no  constructive  parties  Jointly  liable. 
— Lindsay  v.  Flint,  4  Cal.  88. 

80.  Complaint— What  must  show. — Party 
who  seeks  to  avail  himself  of  provisions  of 
this  section  must  allege  facts  which  bring 
his  case  within  provisions;  he  must  show 
that  "question  is  one  of  common  or  general 
interest  of  many  persons,"  or  that  "parties 
are  numerous  and  it  is  impracticable  to 
bring  them  all  before  court." — Carey  v. 
Brown,  58  Cal.  180,  183. 

31.  "Complaint  is  not  necessarily  defec- 
tive in  which  there  is  united  with  some  de- 
fendants another  against  whom  no  liability 
is  alleged  or  recovery  sought,  and  order 
overruling  demurrer  for  misjoinder  of  par- 
ties defendant  does  not  constitute  reversible 
error,  if  it  can  be  seen  that  rights  of  par- 
ties have  not  been  prejudiced." — Asevado  v. 
Orr,  100  Cal.  293,  300,  34  Pac.  777. 

32.  Construction— As  to  wken  section  ap- 
plies.— Fourteenth  section  of  Practice  Act, 
which  was  substantially  re-enacted  in  this 
section  of  code,  was  construed  to  apply  to 
suits  In  equity  and  not  to  actions  at  law. — 
Andrews  v.  Mokelumne  Hill  Co.,  7  Cal.  330, 
338. 

33.  This  section  does  not  apply  to  an  ac- 
tion by  one  for  several  to  remove  cloud 
from  title  and  for  injunction  where  the 
right  sought  to  be  enforced  Is  not  common 
to  all. — Gibbons  v.  Paralta,  21  Cal.  629.  633; 
Held  v.  The  Evergreens,  21  How.  Pr.  (N.  Y.) 
319. 

See  pars.  2,  8,  6,  this  note. 

84.    Corporation  —  Stockholders  may  sue. 

when. — Where  trustees  in  charge  of  affairs 
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own  majority  of  stock,  conduct  business  In 
groMly  negligent  manner,  systematically 
disregarding  by-laws,  keeping  no  account 
of  receipts  and  expenditures,  failing:,  with- 
out excuse,  to  pay  their  own  assessments,  a 
stockholder  may  sue  in  equity  for  account- 
ing:, making;  such  trustees  and  corporation 
alone  parties  defendant,  and  no  objection 
being:  taken  that  all  stockholders  are  not 
parties,  trustees  will  be  compelled  to  make 
good  any  losses  occasioned  by  their  im- 
proper conduct  and  negligence. — Neall  ▼. 
Hill,  16  CaL  145,  151;  Wicker  sham  ▼.  Critten- 
den, 93  CaL  17,  28  Pac.  788.  See  Attorney- 
General  ▼.  Utica  Ins.  Co.,  2  Johns.  Ch. 
(N.  Y.)  271;  Robinson  v.  Smith,  S  Paige  Ch. 
(N.  T.)  222,  24  Am  Dec  212. 

25.  Trustees  accountable  for  fraudulent 
breach  of  trust. — Wicker  sham  ▼.  Crittenden, 
92  CaL  17,  28  Pac  788.  See  Attorney -General 
v.  Utica  Ins.  Co.,  2  Johns.  Ch.  (N.  T.)  871. 

24.     Same— Banklag    rirpsmtlsn     Ml— » 
preprlatle*  mt  tmm4m     Stockholder  saay  sve 

on  behalf  of  himself  and  other  stockholders. 
— Wlckersham  v.  Crittenden,  98  CaL  17,  28 
Pac.  788. 

37.  In  such  action  for  fraudulent  misap- 
propriation of  funds  of  banking  corporation, 
all  those  who  participate  in  such  fraudulent 
acts  are  properly  joined  as  defendants. — 
Wlckersham  v.  Crittenden,  93  CaL  17,  33,  28 
Pac.  788;  Andrews  v.  Pratt,  44  CaL  309,  319. 

38.  "Each  of  them  is  alleged  to  hare  been 
in  some  way  connected  with  transactions 
complained  of,  and  complete  justice  can 
not  be  done  in' absence  of  either  of  them." 
— Wlckersham  t.  Crittenden,  93  CaL  17,  32, 
28  Pac.  788. 

89.  Persons  not  participating  in  such 
fraudulent  acts  need  not  be  joined  as  de- 
fendants.— Wlckersham  v.  Crittenden,  98 
CaL  17,  28  Pac.  788. 

40.  It  is  not  necessary  in  such  action 
that  plaintiff  join  with  him  other  stock- 
holders or  make  them  defendants  in  action. 
Stockholder  has  right  to  bring  action  in  hlr 
own  behalf  and  for  his  individual  account 
as  well  as  on  behalf  of  other  stockholders. 
— Wlckersham  v.  Crittenden,  98  CaL  17,  28 
Pac.  788. 

41.  In  such  action  the  banking  corpora- 
tion is  necessary  party  defendant,  although 
suit  by  plaintiff  is  in  reality  in  behalf  of 
corporation  and  his  name  stands  in  behalf 
of  it. — Widkersham  v.  Crittenden,  98  CaL 
17,  38  Pac.  788;  Beach  v.  Cooper,  72  CaL  99, 
18  Pac.  161.  See  Neall  v.  Hill,  18  CaL  145, 
161. 

42.  gate  Religions  corporation  —  Mem- 
bers of  may  sue,  when. — As  to  generally,  see 
pars.  68,  69,  71,  72,  this  note. 

48.  Creditors  of  one  class  Swing  for  bene- 
fit of  all  creditors  similarly  situated,  cred- 
itors of  another  class  can  not  claim  benefit 
of  action.  Thus,  where  judgment  creditor 
thus  sues,  and  provision  is  Inserted  in  judg- 
ment for  relief  of  other  judgment  creditors, 
it  will  include  only  such  as  were  judgment 


creditors  at  time  action  was  commenced, 
and  will  not  include  such  as  were  creditors 
at  large  without  judgment  at  that  time  who 
became  judgment  creditors  prior  to  enter- 
ing of  such  judgment. — Baines  ▼.  West 
Coast  I*  Co.,  104  CaL  1,  27  Pac.  787.  See 
Von  Schmidt  ▼.  Huntington,  1  CaL  55. 

44.  Creditor  saay  sac  corporatism  for 
fceaesU  of  alL — "Judgment  creditor  who  has 
exhausted  his  legal  remedies  against  cor- 
poration may  maintain  action  against  its 
stockholders  to  recover,  for  benefit  of  all 
creditors  who  may  desire  to  come  in  and 
be  made  parties,  amount  due  upon  unpaid 
subscriptions  for  stock,  when  corporation 
neglects  or  refuses  to  collect  same.  Action 
is  sustained  upon  principle  that  such  un- 
paid subscriptions  are  part  of  capital  stock 
of  corporation,  and  like  other  debts  due  to 
It,  constitute  fund  to  which  creditors  may 
look  for  payment  of  their  claims;  and  when 
corporation  neglects  to  call  them  in,  court 
of  equity  will  enforce  their  payment"— 
Baines  v.  Babcock,  95  CaL  581,  589,  29  Am. 
St  Rep.  158,  27  Pac.  674,  30  Pac  776. 

45.  In  this  kind  of  action  it  is  not  neces- 
sary that  all  stockholders  shall  be  made  de- 
fendants; "most  that  can  be  said  is,  that 
presence  of  all  stockholders  might  be  con- 
venient, not  that  it  is  necessary.  When  only 
object  of  bill  is  to  obtain  payment  of  judg- 
ment against  corporation  out  of  its  credits 
or  intangible  property, — that  is,  out  of  its 
unpaid  stock, — there  is  not  same  reason  for 
requiring  all  stockholders  to  be  made  de- 
fendants. In  such  case  no  stockholder  can 
be  compelled  to  pay  more  than  he  owes."— 
Baines  v.  Babcock,  95  CaL  581,  29  Am.  St. 
Hep.  158,  27  Pac.  674,  30  Pac  776.  See  Nev. 
Thompson  v.  Reno  Sav.  Bank,  19  Nev.  103, 
3  Am.  St  Rep.  797,  7  Pac.  68.  N.  Y.  Bart- 
lett  v.  Drew,  57  N.  T.  587.  Ore*  Brundage 
y.  Monumental  G.  &  8.  Min.  Co.,  12  Ore.  322. 
7  Pac.  814. 

46.  Devisee  or  legatee  May  s»e  on  be- 
half of  himself  and  other  devisees  or  lega- 
tees.— See  McKenzie  v.  L'Amoureux,  11  Barb. 
*N.  Y.)  516;  Towner  v.  Tooley,  88  Barb. 
(N.  Y.)  598;  Dawson  v.  Dawson,  25  Ohio  St. 
448. 

47.  Division  Into  several  actions— Of 
Joint  right  of  action. — The  law  will  not 
tolerate  a  division  of  a  joint  right  of  ac- 
tion into  several  actions. — Lewis  v.  Haynes, 
177  CaL  587,  171  Pac.  298. 

48.  Flrat  and  second  pledgees— Of  note 
and  mortgage^ — While  the  second  pledgees 
were  not  the  actual  holders,  the  note  and 
mortgage  being  held  by  the  first  assignee 
and  pledgee,  it  Is  not  questioned  that  such 
second  pledgees  bad  such  an  Interest  as 
would  entitle  them  to  maintain  an  action 
to  foreclose;  and,  the  first  pledgee  having 
been  joined  as  party  defendant,  and  having 
filed  a  cross-complaint  for  foreclosure,  the 
demurrer  of  the  grantee  of  the  mortgageor 
on  the  ground  of  misjoinder  of  parties  was 
properly  denied,  the  effect  of  the  cross- 
complaint  being  virtually  a  uniting  of  both 
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first  and  second  pledgees  as  parties-plaintiff 
In  the  foreclosure  suit. —  Patten  v.  Pepper 
Hotel  Co.,  153  Cal.  464,  96  Pac.  296. 

An  to  right  to  maintain  Joint  action 
against  maker  and  lndorser  of  promissory 
note,  see  note  to  Ann.  Cas.  1912D,  1201. 

48.  Fraud  —  Reconveyance  asked  on 
ground  of— Parties-defendant. — In  action  to 
compel  reconveyance  of  real  property  al- 
leged to  have  been  secured  by  conspiracy 
and  fraud,  all  persons  who  have  partici- 
pated in  alleged  fraud,  and  all  persons 
•claiming  interest  in  property  through  or  by 
means  of  transactions  alleged  to  be  fraudu- 
lent, may  be  Joined  as  parties  defendant. — 
Raynor  v.  Mintzer,  67  Cal.  159.  163,  164f 
7  Pac.  431. 

50.  Fraudulent  misappropriation  of  trust 
fund— One  may  sue  for  all. — In  an  action 
for  the  fraudulent  appropriation  of  a  trust 
fund  one  beneficiary  may  sue  for  all. — See 
pars.  36-41,  this  note. 

51.  In  equity — Rule  relaxed  requiring  all 
persons  materially  interested  to  be  before 
-court;  it  is  always  dispensed  with,  where 
It  Is  Inconvenient  or  imDracticable  to  get 
them  before  court,  as  in  case  of  joint  as- 
sociations composed  of  numerous  individ- 
uals.— see  Von  Schmidt  v.  Huntington,  1 
Cal.  55.  68;  Gorman  v.  Russell,  14  Cal.  531. 
Iowa.  Keller  v.  Tracy,  11  Iowa  530.  Minn. 
■Stewart  v.  Brie  &  W.  T.  Co.,  17  Minn.  372. 
N.  Y.  Warth  v.  Radde,  18  Abb.  Pr.  396.  En*. 
Cockburn  v.  Thompson,  16  Ves.  321. 

82.  Joinder,  misjoinder,  nonjoinder, — as 
to,  see,  ante,  §§  378,  379  and  notes;  and. 
post,  §  430  and  note. 

53.  Joint  contracts — All  obligors  necee- 
-sary  defendants^ — In  an  action  on  a  joint 
contract  all  parties  thereto  must  be  made 
parties  defendant. — Harrison  v.  McCormick, 
69  Cal.  616,  621,  11  Pac.  456;  Farmers'  Ex- 
change Bank  v.  Morse,  129  Cal.  239.  243,  61 
Pac.  1088. 

54.  Where  all  parties  to  contract  are  not 
made  parties,  plaintiff  will  not  be  entitled 
to  recover,  because  allegations  and  proof 
will  not  correspond. — See  Cotes  v.  Camp- 
bell. 3  Cal.  191;  Morrison  v.  Corporation  of 
Bradley,  Berdan  &  Co.,  5  Cal.  503;  Farmer 
v.  Cram,  7  Cal.  135;  Harrison  v.  McCormick, 
«9  Cal.  616,  621,  11  Pac.  456. 

55.  "Several  persons  contracting  together 
with  same  party  for  one  and  same  act  shall 
be  regarded  as  Jointly  and  not  as  individu- 
ally or  separately  liable,  in  absence  of  any 
words  to  show  that  distinct  as  well  as  en- 
tire liability  was  intended  to  fasten  upon 
promisors."— Harrison  v.  McCormick,  69 
Cal.  616,  11  Pac.  456  (citing  this  section). 

56.  Same— Joint  note  upon  which  there 
is  no  several  liability,  all  Joint  makers  must 
be  united  as  defendants  in  action  to  en- 
force note. — Farmers'  Exchange  Bank  T. 
Morse,  129  Cal.  239,  61  Pac.  1088. 


tractor  who  obligated  himself  to  erect 
specified  building  upon  mortgaged  premises 
In  specified  manner,  etc. — Daley  v.  Cunning- 
ham, 60  Cal.  630. 

58.  Joint  tort-feasors — In  action  for  In- 
junction.— Joinder  of  all  tort-feasors  as  de- 
fendants is  permissible. — Miller  v.  High- 
land Ditch  Co.,  87  Cal.  430.  22  Am.  St.  Rep. 
254,  25  Pac.  550. 

As  to  when  Joint  tort-feasors  may  be 
united  as  defendants,  see,  post,  §  414,  note 
pars.  14-16. 

See,  ante,  §  379  and  note  pars.  117,  165- 
160. 

SO.  Compares  Keyes  v.  Little  York  G.  W. 
&  W.  Co.,  53  Cal.  724. 

60.  Same — In  action  for  damage*. — Rule 
is  otherwise  In  action  for  damages  for  acts 
complained  of. — Miller  v.  Highland  Ditch 
Co.,  87  Cal.  430,  22  Am.  St.  Rep.  254,  25  Pac. 
650. 

See,  ante,  §  379  and  note. 

61:  Judgment— Action  to  declare  void- 
Parties  to. — If  new  action  can  be  main- 
tained by  defendants  to  declare  Judgment 
void  (see  Dederick  v.  Hoysradt,  4  How.  Pr. 
(N.  Y.)  350;  Hunt  v.  Farmers'  L.  &  T.  Co.,  8 
How.  Pr.  (N.  Y.)  416),  all  defendants  in 
such  action  must  be  Joined  as  plaintiffs  or 
defendants. — Bowers  v.  Tallmadge,  16  How. 
Pr.  (N.  Y.)  325. 

62.  Junior  purchaser— Necessary  party  to 
quiet  title. — A  Junior  purchaser  is  necessary 
party  in  action  by  vendor  against  prior 
vendee,  to  quiet  title  to  land,  when. — Birch 
v.  Cooper,  136  Cal.  636,  639,  69  Pac.  420. 

68.  Misappropriation  of  trust  funde— Ac- 
tion by  one  for  all. — Actions  by  stockholder 
of  banking  corporation, — as  to,  see  pars. 
86-41,  this  note. 

64.  Partition— Suit  by  one  for  all— Effect 
on  statute  of  limitations. — Suit  by  one  per- 
son, for  benefit  of  all  having  community  of 
interest  !n  property,  for  partition  of  real 
estate,  has  effect  to  stop  running  of  statute 
of  limitations  as  to  all. — Adams  v.  Hopkins, 
144  Cal.  19,  29,  77  Pac.  712. 

65.  Partnership  —  One  partner  may  sue 
alone,  when. — A  partner  suing  alone,  no 
objection  being  made,  either  by  demurrer  or 
answer,  may  recover  whole  amount  due  to 
partnership. — Williams  v.  Southern  Pac.  R. 
Co.,  110  Cal.  457,  460,  42  Pac.  974. 


57.     Same  —  Mortgageor    and    i 

Joined  in  action  on  bond  executed  to  mort- 
gagee "for  benefit  of  all  concerned"  by  con- 


Same— Same— Reason  for  this  rule  is 

fact  that  Interest  of  partner  extends  to  en- 
tire demand,  and  payment  to  one  partner 
discharges  debtor's  liability  to  firm,  and  re- 
covery by  one  partner  will  have  the  same 
effect — Williams  v.  Southern  Pac.  R.  Co., 
110  Cal.  457,  460,  42  Pac.  974.  See  Andrews 
v.  Mokelumne  Hill  Co.,  7  Cal.  330;  McCord 
v.  Seale,  56  Cal.  262;  Webb  v.  Trescony, 
76  Cal.  621,  18  Pac.  796;  Welnreich  v. 
Johnston,  78  Cal.  254,  20  Pac.  656;  Bax- 
ter v.  Hart,  104  Cal.  344,  37  Pac.  941. 
Minn.  Davis  v.  Chouteau,  32  Minn.  648.  21 
N.  W.  748.  Mo.  Dunn  v.  Hannibal  &  St. 
J.   R.   Co.,   68   Mo.   268.     N.  Y.   Zabriskie   v. 
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Smith,  13  N.  Y.  322,  64  Am.  Dec.  551;  Patchin 
▼.  Peck,  38  N.  Y.  39;  Sullivan  ▼.  New  York 
A  R.  C.  Co.,  119  N.  Y.  348,  33  N.  E.  830; 
Chapin  v.  Clemitson,  1  Barb.  811;  Dickinson 
v.  Vanderpoel,  2  Hun  626. 

67.  Same— -Same— Injury  to  partnership 
property-  -Recovery. — A  suit  by  one  partner, 
making;  other  defendant  because  he  refuses 
to  join  in  action,  recovery  must  be  for  en- 
tire injury  done.  There  can  be  no  splitting 
of  demand;  law  will  not  tolerate  division 
of.  joint  right  of  action. — Nightingale  v. 
Scannell,  6  Cat.  506,  507,  65  Am.  Dec.  525. 
(The  court  add:  "Whether  such  nonjoinder 
of  plaintiffs  Is  within  spirit  and  meaning:  of 
statute  so  as  to  be  permitted,  we  do  not 
mean  here  to  decide,  as  question  is  not 
raised.") 

68.  RellarloM  corporation— 0»e  may  •»© 
for  all. — A  member  of  may  prosecute  action 
for  benefit  of  himself  and  all  members  of 
association  to  prevent  wrongful  exchange 
of  creed  or  denomination  and  diversion  of 
property. — Baker  v.  Ducker,  79  CaL  365,  372, 
21  Pac.  764. 

See  pars.  71,  72,  this  note. 

69.  Property  of  religious  corporation  Is 
held  in  trust  for  its  members,  and  defend- 
ants, even  though  they  constituted  majority 
of  members,  had  no  right  and  no  power  to 
divert  it  to  use  of  another  and  different 
church  organization. — Baker  v.  Ducker, 
79  Cal.  865,  872,  21  Pac.  764.  See  N.  Y. 
Kniskern  v.  Lutheran  Church,  1  Sandf.  Ch. 
439.     Pa.  Schnorr's  Appeal,   67  Pa.  St.    138, 


5  Am  Rep.  415;  Roshi's  Appeal,  69  Pa.  St. 
462,  8  Am.  Rep.  275.  FeA.  Watson  v.  Jones, 
80  U.  &  (13  Wall.)  679,  20  L.  ed.  686. 


76.     Tnit    faado— Framdaleat    i 
prlatloa  of— One  bene6elmry  may  rae  for  alL 

— As  to  generally,  see  pars.  36-41,  this  note. 


71.  Volaatary  a— rtatlo*  —  Oae  mei 
may  sue  for  all  members  of  the  association. 
— Gleske  v.  Anderson,  77  Cal.  347,  19  Pac. 
421.  See  Baker  v.  Ducker,  79  Cal.  866,  372. 
21  Pac.  764;  Florence  v.  Helms,  136  CaL  613. 
89  Pac,  429. 

See  pars.  68,  69,  this  note.  # 

72.  Member  of  voluntary  association 
elected  treasurer  thereof  may  maintain  suit 
on  behalf  of  himself  and  other  members  of 
association,  except  former  treasurer  thereof, 
to  compel  him  to  pay  over  funds  In  his 
hands  belonging-  to  association,  which  prop- 
erly belong  in  custody  of  treasurer,  and 
which  former  treasurer,  on  demand,  re- 
fused to  pay  over. — Gieske  v.  Anderson,  77 
Cal.  247,  19  Pac.  421. 

78.     Same  —  Rella-loas  association, — as   to 

suit  by  member  for  all,  see  pars.  67,  68,  this 
note. 

74.     Same— Retail  grocers'  assoeiatloa,  an 

association  with  about  two  hundred  mem- 
bers, of  whom  plaintiffs  are  some  of  mem- 
bers, and  sue  on  behalf  of  themselves  and 
other  members  of  association,  complaints 
showing  these  facts,  they  may  maintain  ac- 
tion under  above  section.— Florence  v. 
Helms,  136  CaL  613,  69  Pac  429. 


§  383.  PLAINTIFF  HAY  SUE  IN  ONE  ACTION  THE  DIFFERENT  PAR- 
TIES  TO  COMMERCIAL  PAPER  [OR  INSURANCE  POLICIES].  Persons 
severally  liable  upon  the  same  obligation  or  instrument,  including  the  parties 
to  bills  of  exchange  and  promissory  notes,  and  sureties  on  the  same  or  separate 
instruments,  may  all  or  any  of  them  be  included  in  the  same  action,  at  the 
option  of  the  plaintiff;  and  all  or  any  of  them  join  as  plaintiffs  in  the  same 
action,  concerning  or  affecting  the  obligation  or  instrument  upon  which  they 
are  severally  liable.  Where  the  same  person  is  insured  by  two  or  more  insurers 
separately  in  respect  to  the  same  subject  and  interest,  such  person,  or  the 
payee  under  the  policies,  or  the  assignee  of  the  cause  of  action,  or  other  suc- 
cessor in  interest  of  such  assured  or  payee,  may  join  all  or  any  of  such  insurers 
in  a  single  action  for  the  recovery  of  a  loss  under  the  several  policies,  and  in 
case  of  judgment  a  several  judgment  must  be  rendered  against  each  of  such 
insurers  according  as  his  liability  shall  appear. 

History:  •  Enacted  March  11,  1872,  re-enactment  of  {15  of  Practice 
Act;  amendment  approved  February  23,  1897,  Stats,  and  Amdts.  1897,  . 
p.  19;  March  18,  1903,  Stats,  and  Amdts.  1903,  p.  203. 


ALT,  PERSONS  SEVERALLY  LIABLE  ON 

SAME  OBLIGATION— NECESSARY 

DEFENDANTS. 

1,2.  Accounting — Deceased  administrator— - 
Sureties  on  bond,  proper  parties. 

3.  Same — Deceased  guardian — Sureties  on 
bond-  proper  parties. 


4.  Administrator's   bond  —  Action    on  — 

Joinder  of  sureties — Sureties  execut- 
ing separate  instruments. 

5.  Bonds — Sureties  jointly  and  severally 

liable — Joinder  optional  with  plain* 
tiff. 

6.  Same — Same — Joinder  and  dismissal. 
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8-10. 

11, 12. 

13. 

14. 

15, 16. 

17. 

18. 

19,  20. 

21. 

22. 

'23. 

24-26. 

27, 28. 

7.  Same — Indemnity  bonds  to  sheriff — In- 
dependent obligations. 

Construction — As  to  applicability. 

Contract  or  obligation — Joint  and  sev- 
eral—Joinder of  defendants  in  ac- 
tion on. 

Same — Deceased  obligor  —  Joinder  of 
personal  representative. 

Same — Same — Judgment  —  How  to  be 
entered. 

Same — Same — Same — Effect  of. 

Guarantor — Joinder  with  principal. 

Indorser — Joinder  with  maker. 

Insurance  companies — Joint  insurance 
— Joinder. 

Judgment  for  or  against  one  or  more 
of  several. 

Lessor  and  surety  on  lease — May  be 
joined. 

Mortgage  foreclosure  —  Indorsers  of 
note  properly  joined. 

Note — Action  on — Joinder  of  indorser. 

Reward — Public  offer — Joinder  of  par- 
ties in  action  on. 

29.  Surety  —  Obligation    several  —  Sued 

alone. 

30.  Same — Same — Joinder  of. 

31.  Same — On  same  or  separate  paper — 

Joinder. 

1.  Accounting  —  Deceased  administrator 
— Snretles  on  bond  to  sell  real  estate  of  de- 
ceased administrator,  estate  being:  unad- 
ministered,  are  proper  parties-defendant.— 
Slater  v.  McAvoy,  12S  Cal.  437,  440,  56  Pac. 
49. 

See  par.  8,  this  note. 

2.  They  are  proper  parties  to  make  set- 
tlement.— Slater  v.  McAvoy,  123  Cal.  487, 
440,  56  Pac.  49.  See  People  v.  Jenkins,  17 
Cal.  500.  Ala.  Martin  v.  Ellerbe,  70  Ala.  326; 
Fulgham  v.  Herstein,  77  Ala.  496.  Moore  v. 
Armstrongs,  9  Port.  697.  lad.  State  v.  Porter, 
9  Ind.  342.  Iowa.  Farrington  v.  Secor,  91 
Iowa  606,  60  N.  W.  193.  Mass.  Curtis  v. 
Bailey,  18  Mass.  (1  Pick.)  198.  Mich.  Tud- 
hope  v.  Potts,  91  Mich.  490,  51  N.  W.  1110; 
Tudhope  v.  Avery,  106  Mich.  149,  63  N.  W. 
969.  Pa.  Commonwealth  v.  McDonald,  170 
Pa.  St.  221,  82  Atl.  410. 

3.  Same— Deceased  a*nardlan— Snretles  on 
bond  proper  parties. — Zurfluh  v.  Smith,  185 
Cal.  644,  648,  67  Pac  1089,  distinguishing 
Relther  v.  Murdock,  135  Cal.  197,  67  Pac 
784. 

See  pars.  1,  2,  this  note. 

4.  Administrator's  bond  —  Action  on  — 
Joinder  of  snretles  Snretles  executing*  sen- 
nrate  Instruments. — Joinder  of  sureties  on 
bond  of  administrator  given  at  time  of  un- 
dertaking: to  administer  estate  and  of 
bond  given  when  real  estate  of  estate  is 
about  to  be  sold,  conditions  in  each  being 
the  same,  is  permissible  under  this  section; 
sureties,  though  executing  separate  bonds. 


assumed  common  burden,  and  for  that  rea- 
son are  properly  joined  as  codefendants. — 
Powell  v.  Powell,  48  Cal.  234,  236.  See 
Heppe  ▼.  Johnson,  78  Cal.  266,  270,  14  Pac. 
888. 

5.  Bonds— Sureties  Jointly  and  severally 
liable  Joinder  as  co-defendants  Is  nt  op- 
tion of  plaintiff. — See  People  v.  Love,  25  Cal. 
520,  626;  People  v.  Evans,  29  Cal.  429,  436; 
Powell  v.  Powell,  48  Cal.  234,  236;  Heppe  v. 
Johnson,  78  Cal.  265,  270,  14  Pac.  833;  Kurtz. 
v.  Forquer,  94  Cal.  91,  93,  29  Pac  418,  dis- 
tinguishing City  etc.,  Sacramento  v.  Dun- 
lap,  14  Cal.  421,  and  People  v.  Hartley,  21 
Cal.  585,  82  Am.  Dec.  758. 

See  pars.  4,  11,  this  note. 


«.     Same— -Same— Joinder  nnd  dismissal. — 

Joinder  of  all  the  defendants  in  complaint 
does  not  prevent  plaintiff  from  going  to 
trial  before  some  of  them  have  been  served 
in  action;  as  to  such  he  can  dismiss,  and 
take  judgment  against  such  as  were  served. 
— People  v.  Evans,  29  Cal.  429,  436.  See  Reed 
v.  Calderwood,  22  Cat  468,  465;  People  v. 
Love,  25  Cal.  520,  526-531. 

7.  Same  —  Indemnity  bonds  to  sheriff  — 
Independent  obligations* — Where  sheriff  ex- 
ecutes two  attachments  upon  same  prop- 
erty, which  being  claimed  by  third  person, 
the  attachment  creditors  each  execute  to 
sherlff  indemnifying  bonds,  liability  of  such 
attaching-  creditors  is  several  and  not  joint; 
and  each  bond  must  be  sued  on  as  independ- 
ent obligation. — White  v.  Fratt,  18  Cal.  521. 

8.  Construction  —  As    to    applicability. — 

Section  15  of  the  Practice  Act,  which  was 
substantially  re-enacted  In  above  section, 
has  been  said  to  be  in  derogation  of  com- 
mon law,  which  required  one  or  all,  and  not 
an  intermediate  number,  to  be  sued. — 
Stearns  v.  Aguirre,  6  Cal.  176,  183;  People 
v.  Love,  25  Cal.  520,  526. 

9.  This  section  only  permits  persons  sev- 
erally liable  upon  same  obligation  or  in- 
strument, including  parties  to  bills  of  ex- 
change and  promissory  notes,  to  be  joined 
as  parties  all  or  any  of  them,  in  superior  or 
justices'  court,  as  amount  Involved  may 
give  jurisdiction;  when  promise  is  separate 
and  distinct,  promisors  can  not  be  joined. — 
Thomas  v.  Anderson,  58  Cal.  99,  100. 

10.  "By  liberal  construction  of  this  provi- 
sion it  may  fairly  be  said  that  indorser 
(waiving  notice  and  protest)  Is  party  to 
promissory  note.  .  .  .  The  object  of  this- 
section  of  law  is  directed  solely  to  avoid- 
ance of  multiplicity  of  actions.  And  we  see 
no  substantial  objection  to  application  of 
rule  to  a  case  like  the  one  at  bar." — Lous- 
talot  v.  Calkins,  120  Cal.  688,  690,  53  Pac. 
258. 

11.  Contract  or  obligation  —  Joint  nnd 
several— Joinder  of  defendants  In  action  on. 

— Plaintiff  may,  at  his  election,  sue  one  or 
more  or  all  persons  severally  liable  upon 
same  obligation  or  instrument. — Stearns  v. 
Agulrre,  6  Cal.  176;  People  v.  Edwards,  £ 
Cal.  286;  People  v.  Love,  25  Cal.  520;  Peo- 
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p>  v.  Evans.  2*  CaL  42*;  Hurlbutt  ▼.  N.  W. 
FyauM.n*  Saw  Co.,  «  CaL  55.  51,  28  Pac. 
7>V  Kurtz  v.  Foriuer,  94  CaL  91.  29  Pac.  413; 
I»r.4on.  P.  A  A.  Bank  v.  Smith.  101  CaL  415, 
420.  25  Pac.  1027;  Kreling  r.  Kreling.  US 
CaL  412.  420,  50  Pac  546;  Slater  v.  McAroy, 
122  CaL  427,  44*,  66  Pac.  49.  See  Cridler  ▼. 
Cu rry,  «<  Barb.  (N.  T.)  326;  Graham  ▼.  Hoy, 
ZH  S.  y.  H-jpr.  Ct.  <6  Jones  *  S.>  50$;  Decker 
v.  Tr.Uing,  24  Win.  $10. 

F^e  pan.  4-7,  thin  note. 

IX.  Cssspsirtt  Carman  ▼.  Plass,  22  N.  T. 
2*4;  Aucker  v.  Adams,  23  Ohio  St.  542. 

J  I.  «•■§-  Decease*  •kUfW  —  PcnMal 
reprnteatattve  mmy  fee  J*l»ed  with  surviv- 
ing obligor. — Hauck  r.  Craighead,  67  N.  T. 
422. 

See  pars,  1-3,  this  note. 

emler+t* — This  section  authorizes  joinder  of 
parties  severally  liable  on  contract  or  obli- 
gation as  codefendants  In  action  thereon, 
but  it  does  not  change  character  of  those 
several  obligations  into  joint  one;  and  judg- 
ment entered  must  be  in  accordance  with 
and  enforce  their  respective  several  liabil- 
ities—Hee  Decker  ▼.  Trilling,  24  Wis.  610. 

18.     Sasae  —  Sasae  —  Sasae  —  EsTeet      of. — 

Where  plaintiff  sues  Jointly  two  or  more 
defendants  on  joint  and  several  contract  or 
obligation,  one  of  whom  defaults  and  final 
Judgment  is  taken  against  him  on  such  de- 
fault, this  will  release  other  defendants.— 
Stearns  v.  Agulrre,  6  CaL  176. 
Hoe,  post,  |  578  and  note. 

IS.     Criticised!  Lewis  v.  Clark,  18  CaL  399. 

17.  OmraitT     Jelader  with  prlaelpaL— 

Distinction  at  common  law  and  in  most  of 
states  between  guarantor  and  surety  has 
been  done  away  with  by  our  Civil  Code,  and 
guarantor  has  been  practically  reduced  to 
footing  of  surety  and  has  less  protection 
than  indorser.  There  is  this  distinction  to 
be  observed,  however:  The  obligation  of 
surety  arises  out  of  instrument,  while  that 
of  guarantor  Is  separate  and  apart  from  it. 
Guarantor  becomes  liable  immediately  upon 
failure  of  his  principal  to  perform  (except 
In  cane  of  guaranty  of  collectibility),  but 
thin  liability  grows  out  of  such  failure  to 
perform  and  not  out  of  Instrument.  Surety 
mny  be  Joined  with  his.  principal  under  this 
section,  but  It  Is  thought  guarantor  can  not. 
It  is  barely  possible,  but  not  probable,  that 
ca*c  may  arise  where  guarantor's  liability 
arises  out  of  Instrument. — See  par.  21,  this 
note. 

18.  Indorser  —  Jolader  with  snaker, — as 
to.  see  pars.  21-25,  this  note. 

19.  Insurance  companies —•  Join*  Insur- 
ance—Joinder^ — Where  two  Insurance  com- 
panies insure  building  against  loss,  uniting 
In  policy  for  separate  amounts  and  loss 
occur*  within  policies,  two  companies  are 
"severally  liable  upon  same  obligation  or 
Instrument,"   and   may   be  joined  as  code- 


fendants at  option  of  plaintiff. — Beraero  ▼. 
South  British  £  Nat.  Ins.  Co.,  65  CaL  386. 
387,  4  Pac  382.  S«e  Powell  ▼.  PowelL  41 
CaL  234;  Blasingame  ▼.  Home  Ins,  Co*,  TS 
CaL  633,  634,  17  Pac  925. 

i   Par.  27,  this  note. 


•f  several  parties,  see,  post.  II  414,  578,  579 
and  notes;  see,  also,  Moreing  ▼.  Weber,  3 
CaL  App.  14,  84  Pac.  220. 


In  action,  surety  being  party  to  In- 
strument and  guaranteeing  performance  of 
lessor's  covenants. — Carman  ▼.  Plass,  23 
N.  T.  286  (but  this  joinder  is  thought  to  be 
as  a  surety  rather  than  as  guarantor. — See 
par.  17,  this  note). 

23.  M«rta^a*;e  f»ic<lwfc  —  f wMmwwm  •€ 
mote  properly  Jointed  as  parties  defendant. 
— Hubbard  v.  University  Bank,  125  CaL  684, 
686,  58  Pac  297.  See  Eastman  v.  Trueman, 
24  CaL  380.  382. 

24.  If  etc — Aetloa  om— Jetader  of  taderscr. 

— Joinder  of  Indorser  and  maker  in  action 
on  promissory  note  is  permissile  under  this 
section. — Loustalot  v.  Calkins,  120  CaL  688. 
690,  53  Pac.  258;  Hubbard  v.  University 
Bank,  125  CaL  684,  686,  58  Pac  297. 

25.  "Each  one  who  writes  his  name  upon 
it  is  party  to  It,  and  from  its  original  char- 
acter each  party  to  it  is  original  under- 
taker."—Riggs  v.  Waldo,  2  CaL  485,  487,  56 
Am.  Dec.  356. 

26.  "In  this  state  from  its  earliest  judi- 
cial history  makers  and  indorsers  of  nego- 
tiable promissory  notes  have  been  joined 
as  parties  defendant,  and  no  question  as  to 
correctness  of  practice  has  ever  been  sug- 
gested."— Loustalot  v.  Calkins,  120  CaL  688, 
690,  53  Pac  268.  See  Riggs  v.  Waldo,  2  CaL 
485,  487.  56  Am.  Dec.  356;  Pierce  v.  Kennedy, 
5  CaL  138;  Ford  v.  Hendricks,  84  CaL  67S; 
fines  ▼.  Goodwin,  39  CaL  493,  2  Am.  Rep. 
473;  Fessenden  v.  Summers,  62  CaL  4S4; 
Young  v.  Miller,  63  CaL  302. 

27.  Reward  —  Pwblle  offer  — Jolader  af 
parties  In  action  on, — Where  several  per- 
sons offer  reward  by  public  advertisement, 
each  agreeing  to  pay  specified  sum  for  ac- 
complishment of  thing  designated,  promise 
and  obligation,  on  performance,  is  separate 
and  not  joint,  and  promisors  can  not  be 
united  as  codefendants  in  action  to  re- 
cover reward  offered. — Thomas  v.  Anderson, 
58  CaL  99,  100. 

28.  Compare  pars.  19,  20,  this  note. 

20.  Surety  —  Obligation  several  —  Sued 
alone  at  election  of  plaintiff. — London,  P.  & 
A.  Bank  v.  Smith,  101  CaL  415,  420,  86  Pac. 
1027. 

See  pars.  4,  6,  11-15,  this  note. 

80.  Same— Same— Joinder  of,  see  pars.  22- 
26,  this  note. 

SI,  Same— Os  same  or  separate  paper*— 
Joinder,— as  to,  see  par.  4,  this  note. 
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§  384.  TENANTS  IN  COMMON,  ETC.,  MAY  SEVER  IN  BRINGING  OR 
DEFENDING  ACTIONS.  All  persons  holding  as  tenants  in  common,  joint 
tenants,  or  coparceners,  or  any  number  less  than  all,  may  jointly  or  severally 
commence  or  defend  any  civil  action  or  proceeding  for  the  enforcement  or 
protection  of  the  rights  of  such  party. 

History:    Enacted  March  11,  1872. 

TENANTS    IN    COMMON— ACTIONS    BY 
AND  AGAINST. 

1.  Co-distributee— Tenant  in  common— May 

sue  alone. 

2.  Co-tenants— May  sue  alone  or  jointly. 

3.  Diversion  of  water — Action  for— Coten- 

ant  not  necessary  party. 

4.  Ejectment — Tenants  in  common— Coten- 

ant may  sue  alone. 
5,6.  Same— Rents  and  profits — Cotenant  can 
not  recover  all. 

7.  Same — Same — Agreement  apportioning — 

Recovery. 

8.  Heir  —  Tenant  in  common  —  May  sue 

alone. 

9.  Homestead — Separate  property  of  wif  e — 

Husband  not  necessary  party. 

10.  Husband  and  wife— Action  by  wife  to 

quiet  title. 

11.  Same — Can  sue  jointly  as  tenants  in  com- 

mon. 

12.  Same — Trespass — Joinder  in. 

13.  Joint  tenants — Husband  and  wife— Suit 

by   wife   to   quiet   title — Husband   not 
necessary  party. 

14.  Mining  claim— Tenant  in  common— May 

sue  alone. 

15.  Partner — Surviving-1— May  sue  alone. 

16.  Same— Personal    representative — Joinder 

with  surviving  cotenants. 

17.  Tenants,  in  common — Cotenant  may  sue 

alone  or  jointly. 

18.  Same— Co-distributee— May  sue  alone. 

19.  8ame — Wrongful  diversion  of  water — Co- 

tenant  may  sue  alone. 

20.  Same  —  Personal    representative    of    de- 

ceased cotenant — Joinder. 
2i#  Same — Rents  and  profits — Cotenant  can 
not  recover. 

22.  Trespass — Action  for — Husband  and  wife 

—Joinder. 

23.  Water    ditch  —  Wrongful    diversion    of 

water — Cotenant  may  sue  alone. 

Aa  to  the  right  of  a  tenant  In  common  to 
recover  poeaeaalon  In  ejectment  of  the  whole 
eatate,  for  the  benefit  of  hla  cotenanta  In 
common,  see,  post,  §  738  and  note 

Aa  to  uniting  co-clalmanta  aa  plaintiff*. 
see.  ante,  8  381  and  note. 

1.  Co-dlatrlbntee  —  Tenant  In  common- 
May  aoe  alone. — A  co-distributee  Is  tenant  In 
common,  and  one  cotenant  suing;  alone  may 
recover  entire  tract  of  land  from  intruder. 


— Moulton  y.  McDermott,  80  Cal.  629,  22  Pac, 
296. 
See  pars.  17-21,  this  note. 

2.     Co-tenanta— May  ane  alone  or  Jointly* 

—as  to,  see  pars.  17-21,  this  note. 

8.  Diversion  of  water— Action  for— Co- 
tenant  la  not  neeeaaary  party  in  action  for 
diversion  of  water  from  ditch  and  land 
owned  by  two  or  more  tenants  in  common. 
—See  par.  23,  this  note. 

4.  Ejectment— Tenanta  In  common— Co- 
tenant  may  ane  alone  for  recovery  of  pos- 
session of  common  estate  from  Intruder  and 
recover  entire  estate. — Moulton  v.  McDer- 
mott, 80  Cal.  629,  22  Pac.  296. 

See  pars.  17-21,  this  note, 

5.  Same  — Renta  and  profit*  —  Cotenant 
can  not  recover  all  rents  and  profits  even  as 
against  trespasser. — Clark  v.  Huber,  20  Cal. 
196;  Muller  v.  Boggs,  25  Cal.  176,  187;  Lee 
Chuck  v.  Quan  Wo  Chong  &  Co.,  91  Cal.  593, 
599,  28  Pac.  45. 

6.  Even  when  recovering  entire  posses- 
sion he  can  recover  only  so  much  of  mesne 
profits  or  damages  for  detention  as  propor- 
tionably  correspond  with  his  interest  in  the 
land. — See  the  authorities  cited  in  the  last 
paragraph. 

7.  Same— Same— Agreement  apportioning 
—Recovery. — In  a  case  in  which  there  Is  an 
agreement  apportioning  the  rents  and 
profits  whereby  one  cotenant  is  to  receive 
them  every  alternate  six  months;  perhaps 
under  such  agreement  cotenant  in  proper 
action  would  be  entitled  to  recover  all  rents 
and  profits  due  for  periods  allotted  to  him. 
— Lee  Chuck  v.  Quan  Wo  Chung  &  Co.,  91 
Cal.  598,  599,  28  Pac.  45. 

8.  Heir  — Tenant  in  common  —  May  ane 
alone  under  this  section  regarding  subject- 
matter  affecting  the  common  estate. — Kim- 
ball v.  Tripp,  136  Cal.  631,  685,  69  Pac.  428. 

See  pars.  17  et  seq.,  this  note. 

0.  Homeatead— Separate  property  of  wife 
— Hnaband  not  neeeaaary  to  action  to  quiet 
title  in  respect  thereto. — See  par.  13,  this 
note. 

10.  Hnaband  and  wife— Action  by  wife  to 
qnlet  title  to  separate  property,  declared 
upon  as  such  for  their  joint  benefit,  husband 
not  necessary  party. — See  par.  13,  this  note. 

11.  Same — Can  ane  Jointly  a«  tenanta  In 
common  under  provisions  of  this  section. — 
Wagoner  v.  Silva,  139  Cal.  559,  562,  73  Pac. 
433. 

12.  Same— Treapaaa— Joinder  in  of  hus- 
band and  wife, — as  to,  see  par.  22,  this  note. 


8885 


ACTION  NOT  TO  ABATE  ON  DEATH,  ETC.— PROCEEDJNGS. 


IPt.II. 


18.  Joint  tenants— Husband  and  wife— 
Salt  by  wife  to  qnlet  title  in  respect  to  her 
separate  property,  upon  which  homestead 
has  been  declared  for  joint  benefit  of  her- 
self and  husband,  husband  is  not  necessary 
party. — Prey  v.  Stanley,  110  Cal.  428,  426, 
42  Pac.  908. 


14.  Mining  claim— Tenant  In  common  of 

with    other    locators   may    maintain    action 
suing:    alone    for    recovery    of    the    land. — 
Morenhaut  v.  Wilson,  52  CaL  263,  268,   269. 
See  pars.  17-21,  this  note. 

15.  Partner— Snrrlvlng;-— -May    me    alone 

regarding  subject-matter  affecting;  firm 
property. — Miller  v.  Kern  Co.,  137  CaL  516, 
526,  70  Pac.  549  (to  recover  taxes  illegally 
assessed). 

16.  Same  —  Pemonal  representative— 
Joinder  with  surviving;  cotenanta* — as  to,  see 

par.  20,  this  note. 

17.  Tenants  In  common^— Cotenants  may 
sne  alone  or  Jointly  touching;  matters  af- 
fecting; common  property  or  estate. — Clark 
v.  Huber,  20  Cal.  196;  Touchard  v.  Keyes, 
21  Cal.  202;  Ooller  v.  Fett,  30  Cal.  481;  Rey- 
nolds v.  Hoamer,  45  Cal.  616;  Morenhaut  v. 
Wilson,  52  Cal.  268,  268,  269;  Himes  v.  John- 
son, 61  Cal.  259;  Moulton  v.  McDermott.  80 
Cal.  629,  630,  22  Pac.  296;  Lee  Chuck  v.  Quan 
Wo  Chong  &  Co.,  91  Cal.  593,  698,  28  Pac. 
45;   Kimball  v.  Tripp,   188  Cal.   631,   635,   89 


Pao.  428;  Miller  v.  Kern  Co.,  137  Cal.  516, 
526,  70  Pac.  549. 

18.  Same — Co-dlstrlbntee     May  sue  alone. 

—  Co-distributees  are  tenants  in  common 
and  one  may  sue  alone  and  recover  entire 
estate  from  intruder. — See  par.  1,  this  note. 

19.  Same— Wrontrfnl  diversion  of  water 
— Cotenant  may  sue  alone. — A  cotenant  not 
necessary  party  in  action  for  wrongful  di- 
version of  water  from  ditch  and  lands 
owned  by  them  in  common. — See  par.  28, 
this  note. 

20.  Same— Personal  representative  of  de- 
ceased cotenant— May  Join  with  surviving; 
cotenants. — Touchard  v.  Keyes,  21  Cal.  202, 
209:  Goller  v.  Fett,  30  Cal.  481,  484;  Rey- 
nolds v.  Hosmer,  46  Cal.  616,  631. 

21.  Same— Rents  and  profits— Cotenant 
can  not  recover. — A  cotenant  can  recover 
only  his  proportionate  share  of  rents  and 
profits. — See  pars.  6-7,  this  note. 

22.  Trespass  —  Action  for— Husband  and 
wife  may  sue  Jointly  as  tenants  in  common. 
— Wagroner  v.  Silva,  139  Cal.  559,  562,  73  Pac. 
433. 

23.  'Water-ditch— Diversion  of  the  water 
from— -Cotenant  not  necessary  party  in  ac- 
tion for  wrongful  diversion  of  water  from 
ditch  and  lands  owned  in  common  by  plain- 
tiff and  other  as  tenants  in  common.— 
Himes  v.  Johnson,  61  Cal.  259,  262. 

See  pars.  17-21,  this  note. 


§  385.  ACTION,  WHEN  NOT  TO  ABATE  BY  DEATH,  MARRIAGE,  OR 
OTHER  DISABILITY.  PROCEEDINGS  IN  SUCH  CASE.  An  action  or  pro- 
ceeding does  not  abate  by  the  death,  or  any  disability  of  a  party,  or  by  the 
transfer  of  any  interest  therein,  if  the  cause  of  action  survive  or  continue. 
In  case  of  the  death  or  any  disability  of  a  party,  the  court,  on  motion,  may 
allow  the  action  or  proceeding  to  be  continued  by  or  against  his  representative 
or  successor  in  interest.  In  case  of  any  other  transfer  of  interest,  the  action 
or  proceeding  may  be  continued  in  the  name  of  the  original  party,  or  the  court 
may  allow  the  person  to  whom  the  transfer  is  made  to  be  substituted  in  the 
action  or  proceeding. 

History:     Enacted  March   11,  1872,  re-enactment  of  8  16  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  295. 


ACTION    NOT    TO    ABATE    BY   DEATH, 

DISABILITY  OR  MARRIAGE,  WHEN 

—SUBSTITUTION. 

1-6.  Abatement  and  revival  of  actions — 
In  general. 

7.  Action   for  personal   injuries — Does 

not  abate  with  death  of  plaintiff, 
when. 

8.  Same — Survivorship  to  husband. 

9.  Administrator,  etc — Not  entitled  to 

be  substituted,  when. 

10.  Same — Substitution — Ex   parte   mo- 

tion. 

11.  Same — Judgment  against — Form  of. 

12.  Same  —  Necessity     for     claiming 

against  estate. 


13.  Appeal — Bankrupt  may  prosecute. 

14- 16.  Same  —  Death  of  party  pending  — 
Judgment  without  substitution. 

17.  Same — Same — Same — Erroneous  but 

not  void. 

18.  Same — Appeal  bond — Action  on. 

19.  Same — Grantee  in  own  name  with- 

out substitution,  when. 

20,21.  Assignee  for  benefit  of  creditors — 
May  be  substituted. 

22.  Assignee  of  half -interest  in  subject- 
matter  of  action— Satisfaction  of 
judgment  by  subsequent  assignee 
— Relief  of  first  assignee. 

28-  25.  Assignee  of  judgment — Execution  by 
—Jurisdiction  of  court. 
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26.  Assignor  of  interest— May  settle  ac- 
tion after  transfer. 

27-29.  Attachment  —  Death    of    defendant 
dissolves. 

30.  Bankruptcy— Appeal— May  be  pros- 

ecuted by  bankrupt  or  his  assig- 
nee. 

31.  Bringing  new  parties. 

32,33.  Construction   —  Section   16   of   the 
Practice  Act. 

34-  37.  Same— As  to  generally. 

38,39.  Same— As   to   applicability   to   cor- 
porations. 

40.  Same — Applicable  to  supreme  court. 

41.  Same — Infant  heirs — Substituting  on 

motion. 

42.  Same — Liberal   construction   to   be 

given. 

43.  Same — Transfer  of  interest — Applies 

only  before  judgment. 

44.  Same — Same — Permissive,  not  man- 

datory— Discretion  of  court. 

45.  Continuance   of  action  against  cor* 

poration — Af  ter  dissolution. 

46.  Death  of  party — After  answer  and 

before  trial — Judgment  not  void. 
47, 48.  Same — After  verdict  or  decision  and 
before  judgment. 

49.  Same  — Same  —  Appeal  can  not  be 

taken. 

50.  Same — Same — Service  of   notice   of 

motion  for  new  trial  and  appeal. 

51.  Same — Same — Substitution  —  Notice 

of. 

Same — Heirs  necessary  parties,  when. 

Same — Objection  record  on  appeal 
does  not  show  substitution — How 
obviated. 

Same  —  Of  sole  defendant  —  After 
issue  joined. 

Same — Same — In  ejectment — Abates 
action. 

Same  —  Of  wife  —  Homestead  re- 
covery by  husband  defeated,  when. 

Same  —  Pending  appeal  —  Substitu- 
tion in  supreme  court. 

Same — Same — Transfer  of  interest 
before  decease. 

Same — Same — Same — Death  of  un- 
interested party. 

Same  —  Substitution  of  representa- 
tive. 

Same — Same — Transfer  of  interest— 
Personal  representative  not  proper 
party. 

game — Suggestion  of  —  Continuance 
of  cause  by  representative  in  de- 
cedent's name.. 

Disability  of  party— Pending  appeal. 

Ejectment  —  Action  in  —  Survives 
death  of  defendant. 


52. 
53. 

54. 

55. 

56. 
57, 58. 
59,60. 

61. 

62. 
63,64. 

65. 

66. 
67. 


68.  Same — Conveyance  pending  action — 

Does  not  defeat  same. 

69.  Same  —  Death  of  sole  defendant  — 

Abates  action. 

70.  Same  —  Grantee    pendente    lite  — 

Bights  of. 

71.  Same — Plaintiff  parting  with  inter- 

est pending  action. 

72.  Same  —  Same  —  Substituting  vendee 

as  party  plaintiff. 

73.  Same — Same — Order. 

74.  Eminent  domain  —  New  corporation 

succeeding  on  consolidation — Sub- 
stitution. 
75,  76.  Heirs— In  partition— Necessary  par- 
ties— Substitution. 

77-  79.  Homestead — Action  by  husband  and 
wife  to  recover — Death  of  wife  de- 
feats husband's  right,  when. 

80.  Infant  heirs  succeeding — Substituted 

ex  parte. 

81.  Judgment — Death  after  answer  and 

before  trial. 

82,83.  Same  —  Against  a  person  dead—* 
Valid  at  its  rendition — Until  re- 
versed. 

84.  Same  —  Against    representative  — 
Form  of. 

85,  86.  ' '  Legal  representative ' '  —  Assignee 
or  grantee  is. 

87.  Mandamus  —  Survival    against    suc- 
cessor in  office. 

88,89.  Mortgage  foreclosure — Death  of  de- 
fendant pending  suit — Action  does 
not  abate. 

90.  Same — Same — Substitution  of  heirs 
and  representatives. 

Same — Joinder  of  trustee. 

Notice — Due  process  of  law. 

Parties  to  appeal — Consolidation  of 
corporations. 

Partition — Death  of  party — Heirs  of 
necessary  parties. 

Personal     representative  —  Substitu- 
tion of — Ex  parte  motion. 

Same  —  Same  —  Not  entitled  to  be, 
when. 


91. 

92-  95. 

96. 

97. 

98, 99. 

100. 

101. 

102. 


Pledgee  acquiring  title  pending  ac- 
tion— Substitution  of. 

Proceeding  by  representative  or  suc- 
cessor in  interest — By  administra- 
tor. 

103.  Same — By  attorney  and  assignee. 

104, 105.  Same — By  cotenant. 

106.  Same — By  executor  or  executrix. 

107.  Same  —  By  transferee  after  action 

begun. 

108, 109.  Public  officer — Expiration  of  term — 
Substitution  of  successor — Neces- 
sary, when. 

110.  Purchaser  pendente  lite — Notice  and 
substitution. 
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Ill,  112.  Same — Control  of  action. 

118.  Substitution  of  parties— As  to,  gen- 
erally— Made  when. 

114.  Same — Same — Necessity  for. 

115.  Same — Same — Order  of — When  to  be 

made. 

116.  Same — Same  —  Same  — When  to  be 

made. 

117.  Same — Same — Parties  substituted  — 

Take  cause  as  they  find  it. 

118.  Same — Same  —  Statute  permissive— 

Discretion  of  court. 

119.  Same — Same — When  not  asked   for 

— Cause  continued  in  same  name. 

120- 125.  Same — Death  of  party — On  ex  parte 
motion. 

126.  Same — Same — Allegations  of  repre- 

sentative capacity. 

127.  Same — Same — Notice  not  necessary. 

128, 129.  Same— Different   party— Not   allow- 
able. 

130.  Same  —  Distributee  —  Court   may 
order.  ' 

131, 132.  Same — How  made — On  motion  and 
order  ex  parte. 

133.  Same  —  Same  —  On   supplemental 

pleading. 

134.  Same  —  Same  —  Same  —  What  must 

contain. 

135.  Same — Infant  heirs — On  motion. 

136.  Same — Of  assignee  or  transferee — 

Belief  to  by. 

137.  Same — Of  new  corporation — Succeed- 

ing. 

138.  Same — Of  successor  in  office  of  pub- 

lic officer. 

139.  Same — Order  of. 

140.  Same — Purchaser  pendente  lite— Not 

necessary. 

141.  Same — What  amounts  to. 

142.  Same — When  grantee  may  move  in 

own  name  without  substitution. 

143.  Rule  of  actio  personalis  meritus  cum 

persona — Applies  to  action  for  in- 
jury caused  by  negligence. 

144.  Sale    of    property    pendente    lite — 

Grantee  must  apply  for  substitu- 
tion. 

145.  State  lands — Contest  over  —  Section 

has  no  reference  to. 

146.  Successor  in  interest — Distributee  of 

estate. 

147, 148.  Transfer  of  interest — Prosecution  or 
defense  of  cause  in  original  name 
or  substitution. 

149.  Same  —  Assignee    or    grantee    legal 

representative. 

150.  Same — Same — Eights  of. 

151,152.  Same  —  Assignor  may  settle  claim, 
when. 

153.  Same — Part  interest  assigned. 


154.  Same — Same — Bights  of  grantee. 

155.  Same  —  Same  —  Fraud  on  rights  of 

grantee. 

156.  Same  —  Same  —  Same  —  Fraudulent 

satisfaction — Remedy. 

157, 158.  Same — Prosecution  in  name  of  orig- 
inal plaintiff — Dismissal  by  latter. 

159.  Same  —  Same  —  Fraudulent  stipula- 
tion for  judgment — Motion  to  va- 
cate. 

160, 161.  Same  —  Substitution  of  parties  — 
Provisions  for. 

162.  Same — Same — Defendant  must  take 

advantage  of,  by  supplemental  an- 
swer. 

163.  Transfer    of    title   to    property   at- 

tached —  In    action    to    recover 
money  judgment. 

164.  Trustee — Assignment  of  mortgage  to 

as  security— Joinder  in  action  to 
foreclose. 

As  to  provision*  of  taia  section  relative  to 
•arrival  of  actions  having  no  application  to 
contests  respecting;  state  lands,  see  Kerr's 
Cyc.  Pol.  Code,  f  8414,  note  par.  36. 

As  to  relief  from  fraadaleat  satisfaction 
of  Judgment*  see,  post,  |  675,  note. 

As  to  survival  of  actions*  see,  post,  §8  1682 
et  seq.  and  notes. 

1.  Abatement  and  revival  of  actions— In 
general. — A  right  of  action  to  an  heir  for 
Injury  to  an  ancestor  does  not  exist  at  com- 
mon law. — Pritchard  v.  Whitney  Estate  Co., 
164  Cal.  564,  129  Pac.  989,  992. 

2.  An  action  Is  commenced  when  the 
complaint  therein  is  filed  (post,  §  350).  It 
is  thereafter  deemed  to  be  pending:  until  it 
is  finally  determined  upon  appeal  (post, 
{  1049);  and  a  plea  in  abatement,  based  upon 
the  ground  of  another  action  pending:,  may 
be  raised  either  by  demurrer  or  by  answer 
(post,  § 480). — Fresno  Planing-  Mill  Co.  v. 
Manning,  20  Cal.  App.  766,  130  Pac.  196,  197. 

3.  The  reason  for  this  rule  is  founded 
upon  the  theory  that,  if  the  first  suit  af- 
fords an  ample  remedy  to  the  party  claim- 
ing to  be  aggrieved,  it  would  be  not  only 
unnecessary  but  vexatious  to  permit  the 
prosecution  of  a  second  suit  founded  upon 
the  same  cause  of  action. — Fresno  Planing 
Mill  Cc.  v.  Manning,  20  Cal.  App.  766,  130 
Pac.  196,  197. 

4.  It  is  not  the  policy  of  the  law  to  per- 
mit different  suits  to  be  instituted  and 
pending  between  the  same  parties  concern- 
ing the  same  subject-matter;  and  hence  the 
rule  that  an  action,  abates  upon  a  showing 
of  the  institution  and  pendency  of  a  prior 
action  between  the  same  parties  upon  the 
same  subject-matter. — Fresno  Planing  Mill 
Co.  v.  Manning,  20  Cal.  App.  766,  130  Pac. 
196,  197. 

5.  Where  a  petition  was  filed  against  a, 
city  treasurer  for  a  writ  of  mandate  to 
compel  him  to  repay  taxes  illegally  col- 
lected,   which   action    was    based    upon    the* 
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theory  that,  the  claim  having:  been  allowed 
by  the  board  of  equalization,  it  was  the 
ministerial  duty  of  the  treasurer  to  pay  it 
on  demand,  and  thereafter  counsel  con- 
cluded that  it  was  not  a  case  for  mandate, 
but  that  plaintiff,  in  an  ordinary  action, 
must  establish  his  unliquidated  demand 
•against  the  city,  such  petition  for  a  writ 
of  mandate  was  no  bar  to  the  subsequent 
action. — Madary  v.  City  of  Fresno,  20  Cal. 
App.  91,  128  Pac.  340,  344. 

6.  Where  an  action  to  foreclose  a  me- 
chanic's lien  is  pending;  against  the  owner 
and  contractor  as  defendants,  a  separate 
•action  agrainst  the  contractor  to  secure  a 
personal  judgment  will  abate,  as  it  is  con- 
tained In  the  pending:  action,  which  is  a 
complete  defense  to  such  second  action. — 
Fresno  Planing;  Mill  Co.  v.  Manning;,  20  Cal. 
App.  766,  130  Pac  196,  197. 

7.  Action  for  personal  Injuries  Docs  not 
abate  with  death  of  plaintiff*  when. — An  ac- 
tion to  recover  damagres  for  personal  in- 
juries does  not  abate  by  reason  of  the 
death  of  the  plaintiff  after  a  judgment  in 
his  favor  and  while  a  motion  for  a  new 
trial  is  pending;,  although  the  motion  Is 
granted  and  a  new  trial  ordered. — Sherwln 
v.  Southern  Pacific  Co.,  168  Cal.  722,  145  Pac. 
92. 

8.  Same  —  Survivorship  to  husband. — In 
-an  action  for  damagres  for  Injuries  alleged 
to  have  been  caused  by  negligence,  brought 
by  husband  and  wife,  where,  after  the  lat- 
ter's  death,  an  amended  and  supplemental 
complaint  is  filed  by  the  husband,  setting 
forth  a  new  cause  of  action,  the  effect  is  to 
discontinue  the  former  action,  and  the  ques- 
tion of  Its  survivorship  to  the  husband  does 
not  arise. — Groom  v.  Bangs,  153  Cat  459,  96 
Pac.  603. 

P.  Administrator,  etc*— Not  entitled  to  bo 
substituted^  when  interest  transferred  by 
decedent. — See  pars.  59-61,  this  note. 

10.  Same— Substitution— Ex  parte  motion 
on  suggestion  of  death, — as  to,  see  pars. 
120-125,  this  note. 

11.  Same— Judgment  against— Form  of, 
— as  to,  see  par.  84,  this  note. 

12.  Same— Necessity  for  claiming;  against 
the  estate* — See,  post,  §  1498  and  note. 

13.  Appeal— Bankrupt  may  prosecute,  al- 
though adjudged  a  bankrupt  before  appeal 
taken. — See  par.  30,  this  note. 

14.  Same— Death  of  party  pending  appeal 
—Judgment  without  substitution. — Want  of 
substitution  of  representative  does  not  ren- 
der judgment  of  appellate  court  void. — Phe- 
lan  T.  Tyler,  64  Cal.  80,  82,  28  Pac  114. 

See  pars.  49-52,  this  note. 

16.  "There  is  nothing  in  code  which 
would  justify  Inference  that  death  of  party 
pending  appeal  ousts  jurisdiction  of  su- 
preme court  and  renders  its  judgment  void 
unless  before  rendition  thereof  representa- 
tive of  said  deceased  party  be  substituted  in 
his  stead.  This  question  was  not  directly 
Involved  In  Ewald  ▼.  Corbett,   32   Cal.   493, 
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or  in  McCreery  v.  Everding,  44  Cal.  284,  al- 
though there  are  expressions  in  both  which 
militate  against  view  which  we  entertain 
on  subject,  and  which  seems  to  us  to  be  sup- 
ported by  preponderance  of  authorities."— 
Phelan  v.  Tyler,  64  Cal.  80,  82,  28  Pac.  114. 

16.  In  the  absence  of  a  statute  expressing 
the  contrary,  the  death  of  the  defendant  in 
a  criminal  prosecution,  pending  her  appeal 
from  a  judgment  of  conviction  which  Im- 
posed the  payment  of  a  fine,  with  the  alter- 
native of  imprisonment,  abates  all  further 
proceedings  Jn  the  matter.  This  result  fol- 
lows in  this  state,  notwithstanding  section 
1214  of  the  Penal  Code  provides  that  execu- 
tion may  be  issued  on  such  judgment  as  on 
a  judgment  in  a  civil  action,  and  section 
1206  of  the  same  code  declares  that  such 
judgment  constitutes  a  lien  in  like  manner 
as  a  judgment  for  money  in  a  civil  action.— 
People  v.  de  St.  Maurice,  166  Cal.  201,  135 
Pac.  962. 

• 

17.  Same— Same— Same— "Erroneous  hut 
not  void  because  court  having  obtained  ju- 
risdiction over  party  In  his  lifetime,  is 
thereby  empowered  to  proceed  with  the  ac- 
tion to  final  judgment;  and  while  court 
ought  to  cease  to  exercise  its  jurisdiction 
over  party  when  he  dies,  its  failure  to  do  so 
is  error  to  be  corrected  on  appeal  If  fact  of 
death  appears  upon  record,  or  by  writ  of 
error  coram  nobis  if  fact  must  be  shown 
aliunde." — Phelan  v.  Tyler,  64  Cat  80,  83,  84, 
28  Pac  114. 

18.  Same— Appeal  bond— -Action  on. — It  is 

only  by  permission  of  the  court  that  the 
assignee  of  a  plaintiff  can  be  substituted 
in  his  place  and  where  judgment  is  ren- 
dered upon  an  appeal  bond,  after  an  assign- 
ment of  the  judgment  appealed  from  with- 
out a  substitution  of  the  assignee,  it  will 
be  presumed  in  favor  of  the  judgment  that 
the  assignor  was  acting  on  behalf  of  the 
assignee. — Hen  tig  v.  Johnson,  12  CaL  App. 
423,  426,  107  Pac.  582. 

19.  Same — Grantee  In  own  name  without 
substitution  may  appeal  from  judgment, 
when. — See  par.  142,   this  note. 

20.  Assignee  for  benefit  of  creditors- 
May  be  substituted  as  party  in  place  of  as- 
signor in  pending  actions. — Wilson  ▼.  Baker, 
64  Cal.  475,  476,  2  Pac.  253. 

21.  Need  not  be  so  substituted,  but  may 
prosecute  or  defend  in  name  of  assignor. — 
Stewart  v.  Spaulding,  72  Cal.  264,  266,  13 
Pac.  661. 

22.  Assignee  of  half-Interest  In  subject- 
matter  of  action— Satisfaction  of  Judgment 
by  subsequent  assignee— Relief  of  first  as- 
signee is  by  motion  to  have  satisfaction  set 
aside  and  be  substituted  in  action,  and  not 
by  new  suit  to  recover  personal  and  real 
property  from  defendant;  second  assignment 
being  procured  by  defendant,  and  second 
assignee  having  notice  and  knowledge  of 
title  and  claim  of  first  assignee. — Cramer 
v.  Tittle,  79  Cal.  832,  834,  21  Pac  750. 

See  pars.  153-156,  this  note. 
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Assignee  of  Jndpnaent — Execution  by 
—Jurisdiction  of  eonrt. — "The  court  where- 
in Judgment  is  entered  has  control  of  such 
Judgment  and  authority  to  direct  issuance 
and  execution  of  process  thereunder  in  in- 
terest of  party  entitled  thereto;  and  neces- 
sarily, as  incidental  to  such  power,  that  of 
determining*  in  any  instance  who  is  entitled 
to  process." — McAuliflfe  v.  Coughlin,  105  Cal. 
268,  38  Pac.  730;  Rowe  v.  Blake,  112  Cal. 
637,  643,  44  Pac.  1084. 
See,  ante,  {128  and  note. 

24.  Where  court  in  exercise  of  such  Juris- 
diction makes  order,  at  instance  of  assignee 
of  judgment,  that  order  of  sale  issue,  issu- 
ance of  such  order  Involves  determination 
that  such  assignee  was  party  entitled  to 
have  process,  and  this  determination  is  con- 
clusive. There  need  not  be  any  express 
findings  that  such  assignee  is  owner  of 
Judgment  at  time  of  his  application,  or  that 
application  was  other  than  ex  parte  and 
without  notice  and  opportunity  fo  Judgment 
plaintiff  to  be  heard  in  opposition  thereto. 
—Rowe  v.  Blake,  112  Cal.  637,  643,  44  Pac. 
1084;  Hlbernia  Sav.  &  L.  Soc.  v.  Lewis,  117 
Cal.  677,  47  Pac.  602,  49  Pac.  714. 

25.  In  action  by  party  claiming  to  be  as- 
signee of  Judgment  or  decree,  brought  sub- 
sequently to  making  of  such  order,  which 
is  collateral  attack  upon  proceedings  of 
court  which  resulted  In  such  order,  "every 
intendment  is  to  be  indulged  in  support  of 
regularity  of  those  proceedings  and  such 
determination,  and  we  are  bound  to  pre- 
sume, if  necessary  to  sustain  validity  of 
order,  that  application  therefor  was  regu- 
larly made  upon  notice  to  parties  inter- 
ested, and  that  court,  upon  competent  evi- 
dence, found  and  determined  that  Osborn 
was  at  time  owner  of  Judgment,  and,  for 
that  reason,  entitled  to  have  process  for  Its 
execution." — Rowe  v.  Blake,  112  Cal.  687, 
643,  44  Pac.  1084.  See  Crlm  v.  Kesslng,  89 
Cal.  478,  23  Am.  St.  Rep.  491,  26  Pac.  1074; 
Car u there  v.  Hensley,  90  Cal.  559,  27  Pac 
411. 

28.  Assignor  of  Interest— -May  settle  ac- 
tion after  transfer,  where  assignee  fails  to 
give  notice  or  be  substituted  as  plaintiff. — 
See  par.  161,  this  note. 

27.  Attachment-— Death  of  defendant  dis- 
solves*— Death  of  defendant  in  attachment 
after  attachment  and  before  Judgment  de- 
stroys or  dissolves  lien  of  attachment.— 
Myers  v.  Mott,  29  Cal.  359,  867,  89  Am.  Dec 
49  (Shafter,  J.,  dissenting),  affirmed  in 
Hensley  v.  Morgan,  47  Cal.  622,  and  Ham  v. 
Cunningham,  50  Cal.  365.  See  Mass.  Daven- 
port v.  Tilton,  51  Mass.  (10  Met.)  320.  Mo. 
Sweringen  v.  Eberius,  7  Mo.  421,  38  Am.  Dec. 
468;  Harrison  v.  Renfro,  13  Mo.  446.  S.  C. 
Kennedy  v.  Raguet,  1  Bay  L.  484;  Cracker 
v.  Radcliff,  1  Const.  83. 

See,  post,  8  669  and  note. 

28.  On  death  of  party,  In  this  state, 
whatever  property  he  has  immediately 
vests,  by  operation  of  law.  In  heirs  of  de- 


cedent, subject  to  Hen  of  administrator  to 
pay  debts  of  decedent. — Beckett  v.  Selover, 
7  Cal.  215,  238,  68  Am.  Dec.  237;  Updegraff 
v.  Trask,  18  Cal.  458,  459;  Meeks  v.  Hahn, 
20  Cal.  620,  627. 

29.  Whenever  by  reason  of  death  of  de- 
fendant case  becomes  such  that  execution 
can  not  be  legally  issued  attachment  must 
of  necessity  cease,  whether  Judgment  has 
been  procured  or  not  in  action  in  which 
attachment  issued  and  was  levied. — Myers 
v.  Mott,  29  Cal.  859.  867.  89  Am.  Dec.  49 
(Shafter,  J.,  dissenting);  Ham  v.  Cunning- 
ham, 50  Cal.  365. 

80.  Bankruptcy— Appeal— May  be  prose- 
cuted by  bankrupt  or  nls  assignee  under 
the  provisions  of  this  section,  though  adju- 
dication of  bankruptcy  was  before  the  ap- 
peal taken. — O'Nell  v.  Dougherty,  46  Cal. 
575. 

SI.  Bringing  new  parties, — as  to,  see. 
post,  §  389  and  note. 

82.  Construction — Section  18  of  the  Prac- 
tice Act,  substantially  re-enacted  in  the 
above  section,  sustained. — Brooks  v.  Hager. 
5  CaL  281. 

33.  Section  16  of  the  Practice  Act  was 
somewhat  modified  by  above  section  as  orig- 
inally enacted  from  what  it  was  originally 
framed,  and  was  further  modified  in  1874. — 
Emeric  v.  Alvarado,  64  Cal.  629,  596,  2  Pac. 
418. 

84.  Same — As  to  generally. — This  section 
applies  only  where  the  cause  of  action  sur- 
vives and  does  not  change  any  existing 
rule  as  to  survival  of  causes  of  action. — 
Clark  v.  Goodwin,  170  Cal.  527,  L.  R.  A. 
1916A,  1148,  10  N.  C.  C.  A.  1022,  150  Pac.  867. 

35.  This  section  does  not  attempt  to  de- 
fine the  causes  of  action  which  survive,  but 
describe  what  proceedings  shall  follow  the 
death  or  assignment  of  a  cause  of  action 
which  does  survive  and  is  assignable. — Es- 
tate of  Baker,  170  Cal.  578,  150  Pac.  989. 

36.  The  contest  of  a  will  is  a  special  pro- 
bate proceeding  and  this  section  is  appli- 
cable  thereto   by   virtue   of   section   1713. 

Estate  of  Baker,  170  Cal.  578,  160  Pac.  989. 

37.  One  who  by  contract  acquires  a 
vested  right  to  control  a  pending  action  is 
entitled,  under  this  section,  either  to  con- 
tinue the  action  in  the  name  of  the  original 
party,  er  the  court  may  allow  the  person  in 
whom  the  right  is  vested  to  be  substituted 
in  the  action  or  proceeding. — Harlan  Doug- 
las  Co.  v.  Moncur,  19  Cal.  App.  177,  178.  124 
Pac.  1063. 


88.  Same— As  to  applicability  to  corpo- 
ration*.— if  applicable  to  corporations  it 
does  not  authorise  the  continuance  of  the 
action  against  the  corporation  itself,  but 
allows  the  action  to  be  continued  only 
against  the  "representative  or  successor  in 
interest"  brought  in  on  motion.—  Crossman 
v.  Vivienda  Water  Co.,  150  CaL  581.  89  Pac 
885. 
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Aa  to  continuance  of  action  again  at  corpo- 
ration after  dlaaolutlon,  see  par.  45,  this 
note. 

39.  If  this  section  is  applicable  to  corpo- 
rations it  does  not  authorize  the  continu- 
ance of  the  action  against  the  corporation 
itself,  but  only  against  its  representative  or 
successor  in  interest  brought  in  on  motion. 
—Lowe  v.  Superior  Court,  165  Cal.  708,  184 
Pac.  190. 

40.  Same— 'Applicable  to  •opreme  court. 
— This  section  applies  to  supreme  court,  ex- 
cept in  instances  where  code  otherwise  pro- 
vides, or  where  it  would  be  evidently  ap- 
plicable only  to  nisi  prius  court. — Trumpler 
v.  Trumpler,  123  Cal.  248,  254,  55  Pac.  1008. 
See  People  v.  Mullan,  65  Cal.  396,  4  Pac.  348. 

41.  Same — Infant  heirs— Substituting;  on 
motion. — "Under  this  section  as  it  stood  in 
Practice  Act,  or  under  any  of  Its  subsequent 
modifications,  infants  might  have  been  made 
parties  and  suit  continued  against  them  on 
motion.  Motion  and  order  were  sufficient." 
— Emeric  v.  Alvarado,  64  Cal.  529,  569,  2 
Pac.  418;  Campbell  v.  West,  93  Cal.  653,  656, 
29  Pac.  219.  See  Allen  v.  Walter,  10  Abb. 
Pr.  (N.  Y.)  379;  Greene  v.  Bates,  7  How.  Pr. 
(N.  Y.  296;  Coon  v.  Knapp,  13  How.  Pr. 
(N.  Y.)  175;  Gordon  v.  Sterling,  13  How.  Pr. 
(N.  Y.)  405. 

See  pars.  120-125,  131,  132,  this  note. 

42.  Same  — Liberal  construction  to  be 
given. — This  section  of  code  is  to  be  con- 
strued liberally,  with  view  to  effect  its  ob- 
ject and  promote  Justice. — Plummer  v. 
Brown,  64  Cal.  429,  1  Pac.  703.  See  Crescent 
Canal  Co.  v.  Montgomery,  124  Cal.  134,  143, 
56  Pac.  797. 

43.  Same — Transfer  of  Interest— Applies 
only  before  Judament. — That  portion  of  this 
section  which  provides  that  in  case  of  any 
transfer  of  interest  in  cause  of  action,  ac- 
tion may  be  continued  In  name  of  original 
party,  "or  court  may  allow  person  to  whom 
transfer  is  made  to  be  substituted  in  action 
or  proceeding,"  has  reference  to  transfer  of 
interest  before  entry  of  Judgment  In  action. 
After  rights  of  parties  have  been  finally 
determined  and  Judgment  thereon  entered, 
others  succeeding  to  their  interests  in  prop- 
erty affected  by  action  take  same  subject  to 
judgment  and  with  all  its  protection. — 
Emerson  v.  McWhlrter,  128  Cal.  268,  269,  60 
Pac.  774. 

44.  Same— Same— Permissive,  not  manda- 
tory  Discretion  of  court. — Provision  in  this 

section  is  permissive,  and  discretion  of 
court  in  making  order  is  to  be  exercised  in 
view  of  all  circumstances  attending  appli- 
cation.— Emerson  v.  McWhlrter,  supra,  p. 
270;  Fay  v.  Steubenrauch,  138  Cal.  656,  657, 
72  Pac.  156. 

45.  Continuance  of  action  again  at  corpo- 
ration  After  dissolution. — The  above  sec- 
tion does  not  authorize  the  continuance  of 
an  action  against  a  corporation  after  dis- 
solution, but  against  its  representative  or 
successor,  even  if  the  section  la  applicable 


at  all.— Nezik  v.  Cole,  43  Cal.  App.  130,  184 
Pac.  523. 

As  to  whetner  above  section  applicable 
to  corporations,  see  pars.  38,  39,  this  note. 

46.  Death  of  party — After  answer  and 
before  trlal^-Judament  not  void  as  to  pur- 
chaser pendite  lite. — See  pars.  81-83,  this 
note. 

An  to  Judament  affalnat  representative  to 
be  for  payment  la  due  course  of  administra- 
tion,— see  par.  84,  this  note;  also,  post, 
{ 1504  and  notes. 

As  to  necessity  for  claiming;  aaralnst  es- 
tate of  deceased, — see,  post,  !§  1493,  1502 
and  notes. 

47.  Same— After  verdict  or  decision  and 
before  Judgment, — as  to,  see,  post,  §  669  and 
note. 

48.  After  verdict  and  before  Judgment, 
Judgment  may  be  entered  in  accordance 
with  such  verdict. — Judson  v.  Love,  35  Cal. 
463. 

See,  post,  §  669  and  note. 

48.  Same  —  Same  —  Appeal  can  not  be 
taken  from  such  Judgment  until  death  has 
been  suggested  and  proper  substitution 
made.  Thus  where  party  dies  after  verdict 
and  before  notice  of  appeal  is  served,  ap- 
peal will  be  dismissed  by  supreme  court  on 
motion. — Judson  v.  Love,  supra;  SharUer  v. 
Love,  40  Cal.  93,  96. 

See  par.  14,  this  note. 

60.  Same  —  Same  —  Service  of  notice  of 
motion  for  new  trial  and  appeal  upon  at- 
torney of  record  is  ineffective  for  any  pur- 
pose, because  death  of  party  revokes  au- 
thority of  his  attorney  (see,  ante,  §  283, 
note  pars.  89-91),  and  no  further  proceed- 
ings can  be  had  in  case  until  bringing  in 
of  representative. — Judson  v.  Love,  35  Cal. 
463,  467. 

51.  Same— Same  — -  Substitution  —  Notice. 
—Where  defendant  to  action  dies  pending 
appeal  and  court,  on  plaintiff's  motion,  sub- 
stitutes his  executor  in  his  place,  notice  of 
that  fact  must  be  duly  served  on  such  exec- 
utor; if  no  such  notice  is  served,  and  such 
executor  does  not  appear  and  answer,  or 
adopt  answer  of  his  testator  as  his  own,  and 
judgment  Is  subsequently  entered  up  in 
testator's  name  in  his  favor,  this  is  not 
Judgment  in  favor  of  executor;  as  to  exec- 
utor case  has  never  been  tried,  and  judg- 
ment is  nullity  as  to  him.— McCreery  v. 
Everdlng,  44  Cal.  284,  286. 

See  par.  127,  this  note. 

52.  Same— Heirs  necessary  parties,  when, 
— as  to,  see  par.  97,  this  note. 

53.  Same  —  Objection  record  on  appeal 
does  not  show  substitution  of  personal  rep- 
resentative, objection  may  be  obviated  by 
filing  in  supreme  court  certified  copy  of  or- 
der substituting  the  personal  representa- 
tive.— Pacific  Pav.  Co.  v.  Bolton,  97  Cal.  8, 
SI  Pac.  626. 

54.  Same— Of  sole  defendant— After  Issue 
Joined  and  before  trial,  his  personal  repre- 


•  885 


ACTION  NOT  TO  ABATE  ON  DEATH,  ETC— BUBOTMBNT. 


IPt.  IT, 


sentatlves  have  no  right  to  order  requiring      having   been   continued,   in  consequence   of 


plaintiff  to  continue  action  against  them  as 
defendants  therein;  in  such  case  plaintiff  at 
his  election  may  require  cause  to  be  dis- 
continued.— Keene  v.  La  Farge,  1  Bosw. 
(N.  Y.),671,  16  How.  Pr.  (N.  Y.)  877;  Soull- 
lard  v.  Dias,  9  Paige  Ch.  (N.  Y.)  39S. 

85.  Same— Same— In  ejectment  —  Abate* 
the  action. — See  pars.  67,  69,  this  note. 

56  Same— Of  wife— Homestead  recovery 
by  husband  defeated  by,  when, — See  pars. 
77-79,  this  note. 


57.  Same— Pending  appeal— Substitution 
In  supreme  court. — As  to  generally,  see, 
ante,  9 129  and  note;  also  Supreme  Court 
Rule  XVI,  177  Cal.  Hi,  176  Pac.  vli. 

58.  Of  respondent  his  personal  represen- 
tative must  be  substituted  in  supreme  court; 
substitution  in  trial  court,  made  after  ap- 
peal is  taken,  can  not  be  noticed  in  supreme 
court. — Lyons  v.  Roach,  72  CaL  85,  18  Pac. 
151. 

50.  Same— Same— Transfer  of  Interest  be- 
fore decease* — Transfer  of  interest  in  prop- 
erty subject-matter  of  action  by  decedent 
pendent  lite,  and  action  is  prosecuted  or 
defended  by  transferee  in  his  own  name,  he 
became  merely  nominal  party,  and  his  rep- 
resentatives can  not  be  substituted. — Tuffree 
v.  Stearns  R.  Co.,  124  CaL  S06,  57  Pac.  69. 

60.  In  such  case  death  of  original  plain- 
tiff is  "wholly  immaterial  matter  as  in  any 
way  changing  aspect  or  situation  of  liti- 
gation."— Tuffree  v.  Stearns  R.  Co.,  142  CaL 
306,  67  Pac.  69,  distinguishing  Pedlar  v. 
Stroud,  116  Cal.  461,  462,  48  Pac.  871,  and 
kindred  cases. 


«1.  Same— Same — Same— Death  of  unin- 
terested party  in  no  way  affects  the  appeal, 
and  it  will  proceed  without  a  substitution 
of  his  personal  representative. — Davies 
Henderson  L.  Co.  v.  Oottschalk,  81  Cal.  641, 
22  Pac.  860. 

•2.     Same— Substitution  of  nepresentutlve 

under  this  section  in  all  cases  where  action 
does  not  abate  on  death  of  party. — Union 
Sav.  Bank  v.  Barrett,  132  Cal.  468,  454,  64 
Pac.  713,  1071;  Daneri  v.  Gazzola,  139  Cal. 
416,  420,  73  Pac.  179;  De  Leonls  v.  Walsh, 
140  Cal.  175,  179,  73  Pac.  818. 
See  par.  90,  this  note. 

63.  Same— Same— Transfer  of  Interest- 
Personal  representatives  not  proper  parties 

to  be  substituted  where  decedent  trans- 
ferred his  interest  Action  must  either  be 
continued  in  decedent's  name  by  transferee, 
or  latter  must  be  substituted. — Tuffree  v. 
Stearns  R.  Co.,  124  Cal.  806,  57  Pac.  69; 
Daneri  v.  Qaszola,  139  Cal.  416,  421,  78  Pac 
179. 

64.  Where  personal  representatives  sub- 
stituted, judgment  would  not  be  binding 
on  transferee,  and  would  not  protect  other 
party  to  action. — Daneri  v.  Gaszola,  139  Cal. 
416,  421,  73  Pac.  179. 

65.  Same— Saa*a*eatlon  of— Con  tin  nance  of 
cause  by  representative  In  decedent's  name. 

—Where    decree   shows    that   *'  'This    action 


death  of  plaintiff,  by  his  executor,  Samuel 
Webb,  and  jury  having  found  a  verdict  for 
plaintiff,  it  is  now  ordered/  etc.  We  think 
this  recital  clearly  shows,  whether  with 
formality  or  not,  suggestion  of  death  of 
original  plaintiff,  and  continuance  of  cause* 
or  revival  of  it,  in  name  of  executor.  If 
there  was  any  irregularity  In  all  this.  It 
can  not  be  corrected  in  this  collateral  way." 
— Gregory  v.  Haynes,  13  Cal.  591,  594,  21 
Cal.  446. 

See  pars.  120-125,  181,  182,  this  note. 

M.     Disability  of  party— Pending  appeal. 

— See,  ante,  8  129  and  note;  also  Supreme 
Court  Rule  XVI,  177  Cal.  Ill,  176  Pac.  viL 

67.  Ejectment— Action  In— -Survives  death 
of  defendant  pending  action,  and  represen- 
tative of  deceased  may  be  substituted  in  his 
stead. — Barrett  v.  Birge,  60  Cal.  655,  659. 

See  par.  69,  this  note. 

68.  Same— Conveyance  pending  action- 
Docs  not  defeat  same. — Conveyance  by 
plaintiff  of  demanded  land,  or  portion 
thereof,  does  not  necessarily  defeat  suit.— 
Moss  v.  Shear,  30  CaL  467;  Bars  tow  v.  New- 
man, 84  Cal.  90. 

See  par.  71,  this  note. 

69.  Same  — Death  of  sole  defendant- 
Abates  action  where  it  takes  place  before 
verdict;  court  has  no  power  to  authorise 
continuance  of  action,  by  supplemental  com- 
plaint or  otherwise,  against  the  heir-at-law. 
— Mosely  v.  Mosely,  11  Abb.  Pr.  (N.  Y.)  105. 

See  pars.  67,  this  note. 

70.  Same— Grantee  pendente  lite  acquires 
no  right  which  he  can  enforce  in  action,  or 
under  judgment,  unless  he  shall  have  him- 
self substituted  as  plaintiff. — Walsh  v.  Soule, 
66  Cal.  443,  445,  6  Pac.  82. 

As  to  proceeding;  by  a  transferee  after  no- 
tion began,  see  par.  107,  this  note. 

71.  Same— Plaintiff  parting  with  interest 
pending  action. — Plaintiff  parting  with  In- 
terest demanded  premises  during  pendency 
of  action,  case  may  be  continued  In  name  of 
original  plaintiff  unless  transferee  makes 
application  to  be  substituted. — Camarillo  v. 
Fenlon,  49  Cal.  202,  207,  208. 

See  par.  68,  this  note. 


72.  Same— Same— Substitution  of  vendee 
as  party  plaintiff  who  had  succeeded  to  the 
interest  of  the  original  plaintiff  in  an  ac- 
tion in  ejectment  by  a  lessee  for  a  term  of 
years,  as  well  as  the  interest  of  the  lessor 
and  his  cotenants  in  common,  after  the  com- 
mencement of  the  action,  was  held  to  have 
been  properly  allowed. — Cassln  v.  Nicholson, 
154  Cal.  501,  98  Pac.  190. 

78.  Same  Same— Order* — Order  of  sub- 
stitution of  assignee  or  transferee  of  inter- 
est of  plaintiff  is  always  matter  of  import- 
ance, and  should  allow  substituted  party 
permission  to  file  amended  complaint,  other- 
wise he  may  be  seriously  embarrassed  on 
trial.  Thus  where  plaintiff  in  ejectment 
transfers  his  Interest  in  subject-matter  of 
litigation   pendente   lite   and   his   vendee   is 
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substituted  under  order  of  court  providing 
that  all  allegations  and  denials  in  pleadings 
should  apply  to  him,  and  complaint  alleges 
that  he  was  owner  at  time  of  bringing  suit, 
he  will  be  compelled  to  stand  upon  amended 
complaint  and  prove  allegation,  or  at  least 
that  he  was  entitled  to  possession;  deed  from 
original  plaintiff  to  him  will  not  be  admis- 
sible In  evidence,  it  having  been  executed 
to  him  after  commencement  of  action;  and 
he  must  fail  because  he  is  required  to  prove 
what  is  not  facts  in  case.— Northern  R.  Co. 
v.  Jordan,  87  CaL  28,  27,  25  Pac.  273. 

74.  Eminent  domain  — New  corporation 
succeeding    on    consolidation  —  Substitution 

may  be  had  of  new  corporation  in  place  of 
old  one  In  proceeding  to  condemn  lands  by 
exercise  of  right  of  eminent  domain. — Cali- 
fornia Cent  R.  Co.  v.  Hooper,  76  Cal.  404, 
409,  18  Pac.  599. 

An  to  consolidation  of  corporation*  and 
parties  on  appeal,  see  par.  96,  this  .note. 

75.  Helm— In  partition— Necessary  par- 
ties— Substitution. — Heirs  In  partition  are 
necessary  parties  on  death  of  ancestors, — as 
to,  see  par.  98,  this  note. 

76.  How  substituted. — See  pars.  41,  80, 
this  note. 

77.  Homestead— Action  by  hnsband  and 
wife  to  recover— Death  of  wife  defeats  hus- 
band's right  to  recover  where  she  dies  with- 
out Issue. — Gee  v.  Moore,  14  Cal.  472,  476. 

See,  post,  $  470  and  note. 

78.  "We  are  aware  of  decisions  of  this 
court  holding  different  views  from  those  ex- 
pressed in  this  opinion.  Thus  In  Taylor  v. 
Hargous  (4  Cal.  268,  278),  It  is  said  that  as 
soon  as  place,  by  occupance  In  good  faith 
of  family,  acquires  character  of  homestead, 
nature  of  estate  is  changed  without  refer- 
ence to  manner  in  which  title  to  property 
originated,  whether  it  was  separate  estate 
of  either  husband  or  wife,  or  common  prop- 
erty of  both.  'It  is  turned/  says  the  court, 
"into  sort  of  joint  tenancy,  with  right  of 
survivorship,  at  least  as  between  husband 
and  wife,  and  this  estate  can  not  be  altered 
or  destroyed  except  by  concurrence  of  both 
in  manner  provided  by  law.' " — Gee  v. 
Moore,  14  Cal.  472,  477.. 

79.  "In  Poole  v.  Gerrard  (6  Cal.  71),  and 
in  Revalk  v.  Kraemer  (8  Cal.  66,  78),  doc- 
trine advanced  In  Taylor  v.  Hargous,  as  to 
joint  estate  of  husband  and  wife  with  right 
of  survivorship,  Is  repeated.  This  doctrine 
has  never  met  approbation  of  profession  and 
is  not  warranted  by  any  language  of  the 
constitution  or  the  statute.  There  is  noth- 
ing in  nature  of  homestead  right  or  privi- 
lege which  justifies  its  designation  as  such 
estate.  The  right  or  privilege  has  no  single 
feature  resembling  Joint  tenancy.  The  es- 
tate rests  where  It  existed  before  premises 
were  appropriated  as  homestead.  The  ap- 
propriation of  them  confers  right  upon  wife 
to  insist  that  their  character  as  homestead 
shall  continue  until  she  consents  to  aliena- 
tion, or  another  homestead  is  provided,  or 
they  are  otherwise  abandoned.    The  wife,  if 


surviving  her  husband,  takes  homestead, 
not  by  virtue  of  any  right  -of  survivorship 
arising  from  alleged  joint  tenancy,  but  as 
property  set  apart  by  law  from  her  hus- 
band's estate,  for  her  benefit  and  that  of  his 
children,  if  there  be  any." — Gee  v.  Moore,  14 
Cal.  472. 

80.  Infant  heirs  succeeding— Substituted 
ex  parte  on  motion. — Bmeric  v.  Alvarado,  64 
Cal.  629,  2  Pac.  418. 

See  par.  41,  this  note. 

81.  Judgment— Death  after  answer  and 
before  trial* — Judgment  against  defendant 
in  ejectment  after  answer  and  before  trial, 
is  not  void  as  to  persons  purchasing  pen- 
dente lite. — Tyrrell  v.  Baldwin,  67  Cal.  1,  6 
Pac.  867. 

82.  Same— Against  person  dead— Valid  at 
Its    rendition- Valid   until   reversed    or    set 

aside  by  some  competent  judicial  authority; 
It  can  not  be  collaterally  attacked. — Tyrrell 
v.  Baldwin,  67  Cal.  1,  5,  6  Pac.  '867. 

83.  "None  of  the  cases  In  this  state 
which  seem  to  militate  against  this  doctrine 
involved  this  question.  In  none  of  them 
was  it  question  whether  such  judgment 
could  be  collaterally  attacked." — Tyrrell  v. 
Baldwin,  67  Cal.  1,  5,  6  Pac.  867,  citing 
Ewald  v.  Corbett,  32  Cal.  493;  Judson  v. 
Love,  35  Cal.  463,  469;  McCreery  v.  Ever- 
dlng,  44  Cal.  284,  286. 

84.  Same— Against  representative— Form 

of  must  be  in  course  of  administration. — 
Myers  v.  Mott,  29  Cal.  259,  263,  89  Am.  Dec. 
49;  also,  post,  Si  1493,  1504  and  notes. 

86.  "Legal  representative"— The  assignee 
or  grantee  of  interest  is. — Pluramer  v. 
Brown,  64  Cal.  429,  430,  1  Pac.  703;  Malone 
v.  Big  Flat  G.  Mln.  Co.,  98  Cal.  884,  390,  28 
Pac.  1063;  Trumpler  v.  Trumpler,  123  Cal. 
248,  253,  56  Pac.  1008. 

See,  post,  |  473  and  note. 

86.  "Assignee  or  grantee  la  legal  repre- 
sentative of  assignor  or  grantor  in  regard 
to  thing  assigned  or  granted." — Grand  Gulf 
R.  &  B.  Co.  v.  Bryan,  8  Smed.  &  M.  (Miss.) 
284,  275. 

87.  Mandamus— Survival  against  succes- 
sor In  office. — A  mandamus  proceeding 
against  a  city  official  to  pay  money  of  the 
city  is  an  action  against  such  official  in  his 
official  capacity,  and  in  case  death  is  prop- 
erly continued  against  his  successor  by  sub- 
stituting the  latter. — Ott  Hardware  Co.  v. 
Holmberg,  86  Cal.  App.  402,  179  Pac.  422. 

88.  Mortgage  foreclosure— Death  of  de- 
fendant pending  suit  — Action  does  not 
abate,  but  survives  against  estate. — Hlber- 
nia  Sav.  &  L.  Soc.  v.  Wackenreuder,  99  Cal. 
503,  34  Pac.  219;  Union  Sav.  Bank  v.  Bar* 
rett,  132  Cal.  458,  64  Pac.  718,  1071. 

89.  Upon  appointment  of  such  personal 
representative,  plaintiff  had  same  right  to 
proceed  against  him  as  it  would  have  had 
to  proceed  against  original  defendant  had 
she  not  died. — Union  Sav.  Bank  v.  Bar- 
rett. 132  Cal.  453,  64  Pac  713,  1071. 
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80.  Same— Same  —  Substitution  of  heirs 
and  representatives  is  authorized  by  this 
section. — Hibernia  Sav.  &  L.  Soc.  v.  Wack- 
enreuder,  99  Cal.  503,  510,  84  Pac.  219. 

91.  Same  Joinder  of  trustee  to  whom 
mortgage  has  been  assigned  as  security. — 
Cerf  v.  Ashley,  68  Cal.  419,  421,  9  Pac.  668. 

92.  Notice— Due  process  of  law. — In  any 

proceeding  of  a  judicial  character,  one 
whose  rights  or  interests  may  be  affected 
by  action  against  him  therein  is  entitled 
to  notice  and  an  opportunity  to  be  heard, 
and  a  failure  to  accord  him  that  right 
amounts  to  lack  of  due  process  of  law. — 
Higgins  v.  Kay,  168  Cal.  468,  143  Pac.  710. 

As  to  notice  and  substitution  of  purchaser 
pendente  lite,  see   par.   110,   this  note. 

As  to  when  notice  of  substitution  Is  not 
necessary    to    be    given    to    opposite    party* 

see  par.  127,.  this  note. 

93.  An  order  .granting  a  motion  of  a  de- 
fendant to  substitute  as  party  plaintiff,  the 
transferee  of  the  original  plaintiff  in  an 
action  to  quiet  title,  is  void,  where  no  no- 
tice of  the  application  for  the  order  is 
given  to  the  substituted  party;  and  it  is 
immaterial  that  the  original  plaintiff,  after 
the  transfer  of  his  interest  in  the  subject- 
matter  of  the  litigation  and  prior  to  the 
attempted  -substitution,  has  died. — Higgins 
v.  Kay,  168  Cal.  468,  148  Pac.  710. 

94.  Where  application  Is  made  for  a  sub- 
stitution of  the  grantee  of  a  plaintiff  since 
deceased,  in  an  action  to  quiet  title,  the 
person  sought  to  be  substituted  Is  entitled 
to  an  opportunity  to  question  the  right  of 
the  party  applying  to  have  an  order  there- 
for at  all,  or  whether  the  discretion  of  the 
court  should  be  exercised  in  his  favor,  and 
likewise  is  entitled  to  an  opportunity  to 
contest  the  facts  upon  which  the  motion  or 
application  for  such  substitution  are  based. 
The  substantial  right  or  Interest  of  the 
party  sought  to  be  substituted  may  be  af- 
fected if  substitution  is  made,  and  it  is 
violative  of  fundamental  principle  where 
this  is  done  without  any  notice  or  oppor- 
tunity given  him  to  be  heard  in  protection 
of  his  rights  and  interests. — Higgins  v. 
Kay,  168  Cal.  468,  148  Pac.  710. 

95.  Notice  of  appeal  served  upon  a  party 
thus  substituted  without  notice  is  with- 
out legal  effect,  and  the  appeal  will  be  dis- 
missed.— Higgins  v.  Kay,  168  Cal.  468,  143 
Pac.  710. 

96.  Parties  to  appeal— Consolidation  of 
corporations. — Where  a  corporation  defend- 
ant has  appealed,  it  is  immaterial  whether 
another  corporation  with  which  the  first 
has  been  consolidated,  and  which  has  suc- 
ceeded to  its  rights  and  interests  has  the 
right  of  appeal  or  not,  inasmuch  as  its 
rights  are  fully  protected  by  the  appeal  of 
the  first  named  corporation. — Isom  v.  Rex 
Crude  Oil  Co.,  147  Cal.  665.  82  Pac.  319. 

An  to  new  corporation  succeeding  on  con- 
solidation, see  par.  74,  this  note. 


97.  Partition — Death  of  party— Heirs  of 
necessary  parties. — Where  in  suit  in  chan- 
cery for  partition,  one  of  defendants  dies 
after  bill  had  been  taken  as  confessed 
against  him,  and  suit  is  prosecuted  to  Judg- 
ment without  bringing  in  his  heirs,  who 
were  not  parties  to  suit,  and  after  sale 
under  judgment  and  delivery  of  master's 
deed,  order  is  made  reviving  suit  as  to 
such  heirs,  who  thereafter  make  application 
to  court  in  relation  to  disposition  of  pro- 
ceeds; decree  in  partition  will  not  bind 
heirs,  because  on  death  of  ancestor  action 
became  defective,  and  title  which  he  had 
could  not  be  affected  without  bringing  in 
those  who  succeeded  him  in  interest. — See 
If.  Y.  Washington  Ins.  Co.  v.  Slee,  2  Paige 
Ch.  865;  Vroom  v.  Ditmas,  5  Paige  Ch.  528; 
Garr  v.  Oomez,  9  Wend.  649.  Tenn.  Kelly  v. 
Hooper,  8  Yerg.  394,  395.  Fed.  Mandeville 
v.  Riggs,  27  U.  S.  (2  Pet.)  482,  7  L.  ed.  493. 
Eng.  Williams  v.  Kinder.  4  Ves.  Sr.  487: 
Randall  v.  Mumford,  18  Ves.  424;  Russell  v. 
Sharp,  1  Ves.  &  B.  500. 

98.  Personal  representative  —  Substitu- 
tion of— Ex  parte  motion  on  suggestion  of 
death  of  party. — See  pars.  120-125,  this  note. 

99.  Substitution  of  personal  representa- 
tive in  action  for  false  imprisonment  of 
married  woman.  Where,  in  such  an  action, 
husband  and  wife  were  properly  joined  as 
parties  plaintiff  in  the  first  instance,  there 
can  be  no  objection  to  substituting  for  the 
deceased  husband  his  personal  representa- 
tive.— Oomez  v.  Scanlan,  155  Cal.  530,  102 
Pac.  12. 

100.  Basse  —  Same  —  ICot  entitled  to  be, 
when  decedent  had  parted  with  interest  in 
suit  to  another. — See  pars.  9,  59-61,  this 
note. 

101.  Pledgee  acquiring  title  pending  ac- 
tion—Substitution .  of . — Where  the  action  is 
commenced  by  owner  of  note,  a  pledgee 
thereof  who  has  acquired  the  title  of  the 
owner  pending  the  action  may  be  substi- 
tuted as  plaintiff. — Merced  Bank  v.  Price,  9 
Cal.  App.  177,  190,  98  Pac.  383. 

102.  Proceeding  by  representative  or  suc- 
cessor    in     Interest  — By     administrator. — 

Where  a  plaintiff  to  enforce  a  contract  in 
the  nature  of  an  agreement  to  make  a  will 
in  his  favor  dies  before  the  case  comes  to 
trial  the  action  may  be  continued  by  his 
administrator,  who  is  also  his  heir,  in  both 
his  representative  and  individual  capacity. 
—Rogers  v.  Schlotterback,  167  Cat  86,  138 
Pac.  728. 

Aa  to  proceeding  by  executor,  or  execu- 
trix* see,  post,  par.  106,  this  note. 

108.     Same— By  attorney  and   assignee. — 

Where  an  attorney  takes  an  assignment  to 
himself  after  a  judgment  recovered  for  his 
client,  he  may  be  substituted  in  the  place 
of  the  client  upon  suggestion  of  the  lat- 
ter's  death.— Potts  v.  Paxton,  171  Cal.  493. 
153  Pac.  957. 

104.  Same  — By  cotenant.  —  A  cotenant 
who  oonveys  his  interest  pending  a  suit  for 
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partition  may  make  a  motion  in  the  inter- 
est of  his  grantees  to  reopen  the  case. — ■ 
East  Shore  Co.  v.  Richmond  Belt  Ry.,  172 
Cal.  174,  155  Pac.  999. 

105.  Such  a  motion,  by  virtue  of  section 
385  of  the  Code  of  Civil  Procedure,  may 
be  made  by  a  grantor  which,  by  its  convey- 
ances, has  parted  with  its  entire  interest. 
— East  Shore  Co.  v.  Richmond  Belt  Ry.,  172 
Cal.  174,  155  Pac.  999. 

106.  Same— By    executor   or    executrix. — 

In  an  action  to  enforce  a  lien  the  executrix 
of  a  grantee  to  whom  the  property  in  con- 
troversy had  been  transferred  pendente  lite, 
the  grantee  having  died  after  the  com- 
mencement of  the  action,  may  appear  and 
move  to  vacate  a  judgment  of  default 
against  his  grantor. — McKendrick  v.  West- 
ern Zinc  Min.  Co.,  165  Cal.  24,  130  Pac.  865. 

As    to    proceeding   by    administrator,    see 

par.  102,  this  note. 


107.  Same— By  transferee  after  action 
begun. — Where  a  transfer  by  the  plaintiff 
of  property  in  controversy  occurs  after  the 
beginning  of  the  action,  it  is  optional  with 
the  transferee  to  continue  the  action  in  the 
name  of  the  original  plaintiff  or  to  have 
himself  substituted  and  proceed  in  his  own 
name. — Knobloch  v.  Associated  Oil  Co.,  170 
Cal.   144,   148  Pac.  938. 

As  to  rights  of  grantee  pendente  lite,  see 

par.  70,  this  note. 

As  to  purchaser  pendente  lite,  notice  and 
substitution,   see   par.   110,   this  note. 

108.  Public  officer— Expiration  of  term- 
Substitution  of  successor. — Where  the  term 
of  office  of  public  officer  has  expired,  upon 
proper  suggestion  of  that  fact  court  will 
make  order  substituting  his  successor  as 
defendant. — Ex  parte  Tinkum,  54  Cal.  201, 
203;  Jordan  v.  Hubert,  54  Cal.  260,  261,  262. 

109.  Substitution  of  successor  is  neces- 
sary in  action  against  public  officer  whose 
term  of  office  expires  pending  litigation, 
if  plaintiff  would  have  any  judgment;  he 
may  recover  in  action  enforceable  against 
successor  in  office;  where  public  officer  goes 
out  of  office  his  successor  does  not  become 
party  to  any  action  against  his  predecessor 
in  office,  and  is  not  affected  by  his  pro- 
ceedings until  he  is  made  party  to  action. — 
Ex  parte  Tinkum,  54  Cal.  201,  203.  See 
Lindsey  v.  Auditor,  66  Ky.   (3  Bush)  231. 

110.  Purchaser  pendente  lite— Notice  and 
substitution.  —  Purchaser  pendente  lite  on 
giving  notice  of  such  purchase  may  be  sub- 
stituted in  place  of  original  party,  under 
this  section,  and  thus  conserve  his  rights, 
or  he  may  permit  action  to  continue  in 
name  of  grantor,  but,  in  either  event,  he  is 
equally  bound  by  Judgment  with  his 
grantor. — Hlbernla  Sav.  A  L.  Soc.  v.  Lewis, 
117  Cal.  577,  681,  47  Pac.  602,  49  Pac.  714. 

See  pars.  147  et  seq.,  this  note. 

As  to   necessity   of  notice  generally,   see 

pars.  92-95,  this  note. 


111.  Same  — Control  of  action  both  in 
court  below  and  on  appeal  to  supreme  court. 
— Trumpler  v.  Trumpler,  123  Cal.  248,  253, 
55  Pac.  1008;  People  v.  Mullan,  65  Cal.  396, 
4  Pac.  348. 

112.  Parties  to  friendly  action  for  parti- 
tion having  disposed  of  all  their  interests  to 
third  person,  and  thereafter  plaintiffs  made 
motion  for  new  trial,  which  was  denied, 
and  by  deception  obtained  confession  of  er- 
rors from  defendant's  attorney,  which  they 
imposed  on  supreme  court,  thereby  pro- 
curing reversal  of  order  denying  new  trial, 
and  remittitur  filed  in  superior  court,  with- 
out notice  to  or  knowledge  by  purchaser 
of  any  of  proceedings,  and  thereby  inju- 
riously affecting  his  rights;  upon  showing 
of  these  facts  by  affidavit,  on  motion  of 
such  purchaser,  supreme  court  will  recall 
such  remittitur  and  stay  proceedings  of 
court  below,  and  assert  its  jurisdiction  over 
appeal,  even  after  adjournment  of  term,  on 
ground  that  its  jurisdiction  can  not  be  de- 
vested by  such  irregular  order,  and  that 
order  itself  is  nullity. — Trumpler  v.  Trum- 
pler, 123  Cal.  248,  253,  55  Pac.  1008.  See 
Rowland  v.  Kreyenhagen,  24  Cal.  62;  Vance 
v.  Pena,  36  Cal.  328;  Hanson  v.  McCue,  43 
Cal.  178;  Bernal  v.  Wade,  46  Cal.  640;  Hol- 
loway  v.  Galliac,  49  Cal.  149;  People  v.  Mc- 
Dermott,  97  Cal.  247,  249,  32  Pac.  7;  In  re 
Levlnson,  108  Cal.  450,  41  Pac.  483,  42  Pac. 
479. 

118.  Substitution  of  parties— As  to,  gen- 
erally—Made when. — This  provision  of  code 
contemplates  existing,  pending  action;  not 
case  where  action  has  abated  by  death  of  a 
party. — Klssara  v.  Hamilton,  20  How.  Pr. 
(N.  Y.)  369. 

See  par.  69,  this  note. 

114.  Same— Same— Necessity  for  to  en- 
able assignee  or  transferee  to  acquire  any 
right  which  can  be  enforced  in  action,  or 
under  judgment,  in  his  own  name. — Walsh 
v.  Soule,  66  Cal.  443,  446,  6  Pac.  82. 

115.  Same— Same— Ordjer  of. — Order  of, 
as  matter  of  correct  practice,  should  be  en- 
tered in  minutes  as  distinct  order  made 
before  judgment;  but  fact  that  it  is  order 
prefixed  to  judgment  and  recorded  in  judg- 
ment-book and  made  part  of  judgment-roll, 
is  not  inconsistent  with  its  previous  entry 
in  minutes  of  court.  In  Its  position  in 
judgment  it  appears  to  have  been  made 
prior  thereto,  and  as  distinct  from  judgment 
as  if  it  had  been  separately  entered  in  min- 
utes of  court. — Cockrill  v.  Clyma,  98  Cal. 
123,  126,  126,  32  Pac  888. 

116.  Same— Same  —  Same  —  When  to  be 
made. — Where  party  dies  pending  motion, 
decision  of  which  will  not  determine  ac- 
tion, order  of  substitution  should  be  made 
before  decision  on  motion  can  be  entered. — 
Kissam  v.  Hamilton,  20  How.  Pr.  (N.  Y.)  369. 

117.  Same— Same— Parties  substituted  — 
Take  cause  as  tbey  and  It. — Parties  substi- 
tuted take  up  the  controversy  in  condition 
in  which  they  find  it,  and  subject  to  terms 
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of  stipulation  theretofore  entered  into  by 
original  parties  thereto. — Temple  v.  Alex- 
ander, 58  Cal.  8,  9. 


118.  Same  Same— Statute  la  permissive 
— Discretion  of  court, — as  to,  see  par.  44, 
this  note. 


'  110.  Same— -Same— Wnen  not  asked  for 
—Cause  continued  In  same  name. — Where  no 
substitution  is  asked  for  action  will  pro- 
ceed in  name  of  original  plaintiff;  no  ap- 
plication to  or  order  by  court  is  necessary. 
— Malone  v.  Big*  Flat  G.  Min.  Co.,  98  Cal. 
384,   28   Pac.   1068. 

120.  Same— Death  of  party— On  ex  parte 
motion. — As  to  generally,  see  pars.  46  et 
seq.,  this   note. 

121.  Practice  in  this  state  is  well  settled 
that  in  case  of  death  of  party  to  action, 
court  will  allow  substitution  of  his  legal 
rep resenta tires  to  be  made,  upon  sugges- 
tion of  death  of  party,  and  on  ex  parte  mo- 
tion showing  appointment  and  qualification 
of  administrator  or  executor  of  estate  of 
deceased  party. — Taylor  v.  Western  Pac.  R. 
Co.,  45  Cal.  828,  887;  Kmerlc  v.  Alvarado,  64 
Cal.  629,  696,  2  Pac  418;  Kittle  v.  Belle- 
garde,  86  Cal.  666,  661,  25  Pac.  55;  Campbell 
v.  West,  98  Cal.  668,  666,  29  Pac.  219. 

See  pars.  41,  181,  182,  this  note. 

122.  "It  has  been  uniform  practice  in  this 
state  from  its  organization,  so  far  as  we  are 
advised,  to  permit  substitution  to  be  made, 
on  suggestion  of  death  of  former  party  and 
satisfactory  proof,  on  ex  parte  motion,  of 
appointment  and  qualification  of  adminis- 
trator. We  are  not  aware  that  any  In- 
convenience or  injustice  has  resulted  from 
this  practice,  and  we  see  no  good  reason 
for  changing  it." — Taylor  v.  Western  Pac. 
K,  Co.,  46  Cal.  888,  887. 

128.  "If  court  has  unguardedly  permitted 
person  to  prosecute  who  has  not  given  sat- 
isfactory evidence  of  his  right  to  do  so,  it 
possesses  means  of  preventing  any  mischief 
from  inadvertence,  and  will  undoubtedly 
employ  those  means." — Taylor  v.  Western 
Pac.  R.  Co.,  45  Cal.  828,  887;  Wilson  v.  Cod- 
man,  7  U.  8.  (8  Cr.)  198,  2  I*  ed.  408. 

124.  "Substitution  of  one  party  for  an- 
other by  order  of  court  is  not  such  amend- 
ment of  pleading  as  is  required  to  be  made 
on  notice,  or  to  be  engrossed  otherwise 
than  to  be  entered  in  minutes  of  court"— 
Kittle  v.  Bellegarde,  86  Cal.  656.  563,  25  Pao. 
65.     See  Brock  v.  Martinovich,  55  Cal.  516. 

125.  Substitution  may  be  made,  on  sug- 
gestion and  proof  of  requisite  facts,  at  in- 
stance of  either  party. — Kittle  v.  Bellegarde, 
88  Cal.  656,  563,   25   Pac.  65. 

126.  Same— Same  —  Allegation  of  repre- 
sentative capacity,  though  insufficient,  will 
be  sufficient  where  filed  by  leave  of  court, 
in  connection  with  showing  that  action  was 
continued  in  name  of  executor,  which  must 
have  been  preceded  by  suggestion  of  death 
of  original  plaintiff,  and  satisfactory  proof, 
on   ex  parte  motion   in  court   below,   after 


case  was  reversed,  of  appointment  and 
qualification  of  plaintiff  as  executor.  — 
Campbell  v.  West,  93  Cal.  668,  667,  29  Pac. 
219. 

127.  Same     Same— Notice  not  necessary. 

—Notice    of    such    proceeding    to    opposite 
party   is   not   necessary. — Farrell    v.   Jones. 
63    Cal.   194;    Kittle   v.   Bellegarde,    86   Cal. 
556,  561,  25  Pac.  55. 
See  par.  52,  this  note. 

128.  Same — Different  party— Not  allow- 
able.— Different  party  can  not  be  substi- 
tuted as  party  plaintiff,  on  ground  that  he 
was  real  party  in  interest  at  time  when 
action  was  commenced. — Dubbers  v.  Goux, 
51  Cal.  153.  See  Killmore  v.  Culver,  24  Barb. 
(N.  Y.)  656;  Baton  v.  Alger,  67  Barb.  (N.  Y.) 
179;  Skews  v.  Dunn,  3  Utah  186,  2  Pac.  64. 

129.  Particularly  where  such  substitu- 
tion will  result  in  injury  to  defendant. — 
Howard  v.  Taylor,  6  Duer  (N.  Y.)  604,  11 
How.  Pr.  (N.  Y.)  380;  Skews  v.  Dunn,  3 
Utah  186,  2  Pac  64. 

180.  Same— Distributee— Court  may  »  or- 
der.— Where  it  is  admitted  in  open  court 
by  all  parties  that  under  will  of  decedent 
claim  in  action  has  been  decreed  by  pro- 
bate court  to  legatee  named  in  will,  court 
may  make  order  substituting  such  distribu- 
tee as  plaintiff  in  action.  —  Cockrill  v. 
Clyma,  98  Cal.  128,  126,  82  Pao.  888. 

See  par.  146,  this  note. 

181.  Same— How  made— On  motion  and 
order  ex  parte. — See  pars.  120-126,  this  note. 

132.  Court  can,  on  motion,  allow  action 
to  be  continued  against  representative. — 
De  Leonis  v.  Walsh,  140  Cal.  176,  179,  73 
Pac.   813. 


138.  Same  —  Same  —  On  supplemental 
pleading. — "Other  provisions  of  this  sec- 
tion, relating  to  substitution  'in  case  of 
any  other  transfer  of  interest,'  when  set  in 
motion  by  plaintiff,  or  person  to  whom 
transfer  is  made,  or  by  defendant,  if  for 
any  reason  be  desires  to  avail  himself  of 
such  transfer  for  any  purpose,  must  be 
made  by  supplemental  complaint  or  an- 
swer."— Campbell  v.  West,  98  Cal.  658,  29 
Pac.  219;  Ford  v.  Bushard,  116  Cal.  273,  276, 
48  Pac.  119. 

184.  Same  —  Same  —  Same  —  What  mast 
contain. — "In  case  of  assignment  supple- 
mental complaint  should  set  out  such  as- 
signment, which  is  issuable  fact,  and,  if 
-denied,  its  proof  in  such  case,  as  in  all 
cases  of  assignment,  is  vital  to  recovery." 
— Ford  v.  Bushard,  116  Cal.  273,  276,  48  Pac. 
119;  Murdock  v.  Brooks,  38  Cal.  596;  Read 
*r.  Buffum,  79  Cal.  77,  12  Am.  St.  Rep.  181, 
21  Pac.  555.  See  Bowman  v.  Keleman,  65 
N.  Y.  598. 

135.     Same  — Infant  kelrs  — On  motion*-— 

as  to,  see  par.  41,  this  note. 

186.  Same— Of   assignee    or   transfer* 
Relief  to  by, — as  to,  see  par.  22,  this  note. 

187.  Same— Of  new  corporation— Succeed- 
ing.— A  new  corporation  succeeding  to  old. 
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by  consolidation,  as  party  in  action  to  con- 
demn lands  under  power  of  eminent  domain. 
— See   par.  74,   this   note. 

188.  Same—Of  successor  In  office  of  pub- 
llc  officer* — as  to  necessity  for,  see  pars. 
108,  109,  this  note. 

188.  Same— Order  of, — See  pars.  116,  116, 
this  note. 

140.  Same— Purchaser  pendente  lite— Not 
necessary  that  he  be  substituted  as  party 
plaintiff. — Stufflebeem  v.  Adelsbach,  135  Cal. 
221,  224,  67  Pac.  140;  Sears  v.  Ackerman, 
138  Cal.  583,  687,  72  Pac.  171. 

141.  Same  — What  amounts  to.  —  Where 
action  is  commenced  by  general  guardian 
of  infant,  and  infant  subsequently  appears 
by  guardian  ad  litem,  this  is  substitution 
and  not  intervention;  guardian  ad  litem 
takes  case  in  state  in  which  he  finds  it.— 
Temple  v.  Alexander,  53  Cal.  3. 

142.  Same— When  grantee  may  more  In 
own  name  without  substitution.  —  Where 
pending  trial  of  action  to  enforce  lien  of 
laborers  against  mining  property  defendant- 
owner  sells  and  conveys  his  interest  to 
another  by  deed  which  is  duly  recorded,  and 
action  is  thereafter  continued  in  name  of 
original  defendant  and  judgment  procured, 
which  is  set  aside  by  supreme  court  and 
new  trial  ordered,  and  thereafter  plaintiffs 
file  amended  complaint  in  name  of  original 
defendant,  and  judgment  is  entered  thereon 
by  default,  grantee  may  move  In  his  own 
name  to  set  default  judgment  aside,  and  ap- 
peal from  order  denying  motion. — Malone  v. 
Big  Flat  O.  Min.  Co.,  93  Cal.  384,  391,  28 
Pac.  1063.  See  Plummer  v.  Brown,  64  Cal. 
429,  1  Pac.  703;  People  ▼.  Mullan,  65  Cal. 
396,  4  Pac.  348.. 

143.  Rule  of  actio  personalis  merltun 
cum  persona— Applies  to  action  for  Injury 
caused  by  negligence,  such  an  action  not 
being  covered  by  this  section. — Fowden  v. 
Pacific  Coast  8.  S.  Co.,  149  Cal.  151,  153,  86 
Pac.  178.     See  Hooker  v.  State,  57  Cal.  245. 

144.  Sale  of  property  pendente  lite  — 
Grantee  must  apply  for  substitution. — Sale 
of  property  in  controversy  pendente  lite, 
if  the  defendant  desires  a  substitution  of 
the  purchaser  in  the  place  of  the  plaintiff 
he  should  apply  to  the  court  therefor,  other- 
wise the  action  may  proceed  in  the  name 
of  the  original  plaintiff. — Hohn  v.  Pauly,  11 
Cal.  App.  724,  782,   106  Pac.  266. 

As  to  transfer  of  title  to  property  at- 
tached In  an  action  to  recover  a  money- 
judgment,  see  par.  163,  this  note. 

145.  State  lands— Contest  over— Section 
has  no  reference  to  a  contest  of  right  to 
purchase  state  lands  referred  to  the  courts 
under  the  provisions  of  sections  314  et  seq., 
of  the  Political  Code. — Polk  v.  Sleeper,  158 
Cal.  632,  112  Pac.  179. 

146.  Successor  In  Interest— Distributee  of 
estate  has  the  right  to  be  substituted  as 
plaintiff  in  a  suit  to  foreclose  the  mortgage 
security  of  the  promissory  note  distributed 


to  him,  notwithstanding  neither  the  dece- 
dent in  his  lifetime  nor  his  representative 
after  death  had  been  substituted  as  plain- 
tiff.— Blinn  Lumber  Co.  v.  McArthur,  160 
Cal.  611,  89  Pac.  436. 
See  par.  130,  this  note. 

147.  Transfer  of  Interest— Prosecution  or 
defense  of  suit  In  name  of  original  party 
or  substitution  at  election  of  party  to  whom 
Interest  is  transferred,  In  discretion  of 
court — Brooks  v.  Hager,  5  Cal.  281 ;  Mastick 
v.  Thorp,  29  Cal.  444,  446;  Hestres  v.  Bren- 
nan,  37  Cal.  386,  388;  Camarillo  v.  Fenlonr 
49  Cal.  202;  Walker  v.  Felt,  64  Cal.  386,  387; 
Plummer  v.  Brown,  64  Cal.  429,  430.  1  Pac 
703;  Miller  v.  Luco,  80  Cal.  257,  263,  264r 
22  Pac.  195;  Northern  R.  Co.  v.  Jordan, 
87  Cal.  23,  27,  25  Pac.  273;  Malone  v.  Big 
Flat  G.  Min.  •  Co.,  98  Cal.  384,  390,  28  Pac. 
1063;  Philbrook  v.  Superior  Court,  111  Cal. 
31,  32,  43  Pac.  402;  Hibernla  Sav.  A  L.  Soc. 
v.  Lewis,  117  Cal.  577,  581.  47  Pac.  602, 
49  Pac.  714;  Crescent  C.  Co.  v.  Montgomery, 
124  Cal.  134,  142,  56  Pac.  797;  Tuffree  v. 
Stearns  R.  Co.,  124  Cal.  306,  67  Pac  69; 
Emerson  v.  McWhirter,  128  Cal.  268,  269,  60 
Pac.  774;  Orange  Growers'  Bank  v.  Dun- 
can, 133  Cal..  254,  256,  66  Pac.  469;  Stuf- 
flebeem v.  Adelsbach,  136  CaL  221,  224,  67 
Pac.  140;  Sears  v.  Ackerman,  188  Cal.  583, 
587,  72  Pac.  171;  Fay  v.  Steubenrauch,  138 
Cal.  656,  657,  72  Pac  166;  Danerl  v.  Gas- 
so  la,  139  Cal.  416,  420,  73  Pac.  179. 

See  pars.  48,  44,  this  note. 

148.  Where  a  transfer  of  a  cause  of  ac- 
tion is  made  while  action  thereon  is  pend- 
ing, the  action  may  be  continued  In  the 
name  of  the  original  party. — Vance  v.  Gil- 
bert, 178  Cal.  674,  174  Pac.  42. 

149.  Same  —  Assignee  or  grantee  legal 
representative  of  assignor  or  grantor. — Sea 
pars.   85,   86,   this   note. 


160.  Same— Same  —  Rights  of  are  none 
that  can  be  enforced  in  his  own  name 
unless  he  shall  have  himself  substituted 
as  plaintiff. — Walsh  v.  Soule,  66  Cal.  443, 
445,  6  Pac  82. 

151.  Same  —  Assignor    may    settle    claim 

when   assignee  not   substituted. — Hogan   v. 
Black,  66  Cal.  41,  4  Pac  943. 

152.  "As  between  assignor  and  assignee, 
the  assignment  transferred  interest  of 
plaintiff  in  subject-matter  of  action;  but 
assignee  could  not  avail  himself  of  benefit 
of  same  against  defendants  in  action,  with- 
out notifying  them  of  assignment,  or  with- 
out having  himself  substituted  for  plain- 
tiff In  action." — Hogan  v.  Black,  66  CaL  41, 
4  Pac.  943;  Doll  v.  Anderson,  27  Cal.  248, 
249. 

153.  Same— Part  Interest  assigned. — Part 
interest  may  be  assigned  under  this  sec- 
tion. Assignee  must  be  Joined  as  plaintiff 
with  assignor.— Cerf  v.  Ashley,  68  Cal.  419, 
421,  9  Pac.  658. 

154.  Same— Same— Rights  of  grantee  and 

his  protection  under  this  section  are  same 
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as  though  he  had  acquired  entire  interest. 
— Crescent  C.  Co.  v.  Montgomery,  124   Cal. 
134,   56   Pac.   797. 
See  par.  22,  this  note. 

155.  Same— Same  —  Fraud  oa  rights  off 
grantee. — Such  grantee  has  right  to  have 
set  aside  judgment  entered  by  stipulation 
of  original  defendants  to  action  in  fraud 
of  his  rights. — Crescent  C.  Co.  v.  Montgom- 
ery,   124   Cal.   134,   56   Pac.   797. 

See  tfars.  157-159,  this  note. 

156.  Same  —  Same  —  Same  —  Fraudulent 
satisfaction— Remedy. — Where  after  action 
is  brought  to  recover  specified  sum  of 
money  and  individual  interest  in  land, 
plaintiff  sells  an  undivided  half  Interest  in 
entire  claim,  and  assigns  cause  of  action, 
which  is  prosecuted  in  name  of  original 
party  and  Judgment  recovered!  which  judg- 
ment is  fraudulently  assigned  to  party  with 
notice  of  grantee's  interest  and  fraudulent 
satisfaction  entered  of  record;  grantee's 
simplest  and  most  direct  remedy  is  motion 
to  set  aside  cancelation  of  judgment  and 
have  himself  substituted  as  party  plaintiff 
therein.  It  Is  only  where  damages  are 
claimed,  or  equitable  relief  asked  can  not  be 
had  on  motion,  that  action  is  necessary.— 
Cramer  v.  Tittle,  79  Cal.  332,  334,  21  Pac. 
750.  See  Thomas  v.  Rock  Island  O.  &  S. 
Min.  Co.,  54  Cal.  578. 

157.  Same— Proaecutloa  In  name  of  orig- 
inal plaintiff— Dismissal  by  original  plain- 
tiff, who  has  transferred  his  interests,  and 
suit  thereafter  prosecuted  in  name  of  orig- 
inal plaintiff,  without  substitution  of  par- 
ties or  change  of  attorney  of  record,  will 
be  flagrant  breach  of  good  faith,  and  order 
of  dismissal  entered  on  such  stipulation 
should  be  promptly  set  aside. — Walker  v. 
Felt,  54  Cal.  386.  387. 

See,  ante,  8  283,  note  par.  215. 

158.  As  to  settlement  by  assignor  of 
claim, — see  pars.  151,  152,  this  note. 


150.  Same— Same— Fraudulent  stipulation 
for  judgment  —  Motion  to  vacate. — Where 
pending  litigation  defendant  transferred  his 
interest  to  third  person  and  subsequently 
entered  into  fraudulent  stipulation  with 
plaintiff  allowing  him  to  take  judgment,  on 
motion  of  purchaser  such  judgment  will 
be  set  aside. — See  Walker  v.  Felt,  54  Cal. 
386;  Plummer  v.  Brown,  64  Cal.  429,  1  Pac. 
703;  People  v.  Mullan,  65  Cal.  396,  4  Pac. 
848;  Crescent  C.  Co.  v.  Montgomery,  124 
Cal.   134,  142,  143,  56  Pac  797. 

160.  Same— Substitution  of  parties— Pro- 
vision for  has  reference  only  to  transfers 
pendente  lite  and  not  to  transfers  after 
judgment. — See  par.  43,  this  note. 

161.  Where  plaintiff  disposes  of  his  in- 
terest in  cause  of  action,  substitution  of 
transferee  as  plaintiff  is  matter  in  which 
defendant  is  not  concerned  and  can  not 
move;  it  concerns  only  original  plaintiff  and 
transferee;  as  against  defendant  former 
has  right  to  remain  In  court  until  case  is 
disposed  of. — Hestres  v.  Brennan,  87  Cat 
385,  388. 

162.  Same— Same  —  Defendant  ean  take 
advantage  by  supplemental  answer  only  of 
such  transfer. — Moss  v.  Shear,  30  Cal.  467; 
Barstow  v.  Newman,  34  Cal.  90;  Hestres 
v.  Brennan,  37  Cal.  386,  388. 

163.  Transfer  of  title  to  property  at- 
tached—In aa  action  to  recover  money 
Judgment  is  not  such  a  transfer  as  to  au- 
thorize a  substitution  of  parties  under  this 
section. — Anderson  v.  Schloesser,  168  Cal. 
219,  221,  95  Pac.  885. 

See  par.  144,  this  note. 


164.  Trustee  Assignment  of  moi 
to  as  security— Joinder  in  action  to  fore- 
close mortgage  is  proper  if  not  necessary. 
— Cerf  v.  Ashley,  68  Cal.  419,  421,  9  Pac 
658. 


§386.  ANOTHER  PERSON  MAY  BE  SUBSTITUTED  FOR  THE  DE- 
FENDANT. A  defendant,  against  whom  an  action  is  pending  upon  a  con- 
tract, or  for  specific  personal  property,  may,  at  any  time  before  answer,  upon 
affidavit  that  a  person  not  a  party  to  the  action  makes  against  him,  and  with- 
out any  collusion  with  him,  a  demand  upon  such  contract,  or  for  such  property, 
upon  notice  to  such  person  and  the  adverse  party,  apply  to  the  court  for  an 
order  to  substitute  such  person  in  his  place,  and  discharge  him  from  liability 
to  either  party,  on  his  depositing  in  court  the  amount  claimed  on  the  contract, 
or  delivering  the  property  or  its  value  to  such  person  as  the  court  may  direct ; 
and  the  court  may,  in  its  discretion,  make  the  order. 

[Conflicting  claims,  how  made.]  And  whenever  conflicting  claims  are  or 
may  be  made  upon  a  person  for  or  relating  to  personal  property,  or  the  per- 
formance of  an  obligation,  or  any  portion  thereof,  such  person  may  bring  an 
action  against  the  conflicting  claimants  to  compel  them  to  interplead  and  liti- 
gate their  several  claims  among  themselves.    The  order  of  substitution  may  be 
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made  and  the  action  of  interpleader  may  be  maintained,  and  the  applicant  or 

plaintiff  be  discharged  from  liability  to  all  or  any  of  the  conflicting  claimants, 

although  their  titles  or  claims  have  not  a  common  origin,  or  are  not  identical, 

but  are  adverse  to  and  independent  of  one  another. 

History:  Enacted  March  11,  1872,  re-enactment  of  $  658  of  Practice 
Act  as  amended  1854,  Stats.  1854,  p.  84;  amendment  approved  March  3, 
1881,  Stats,  and  Amdts.  1881,  p.  19;  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  126,  act  held  unconstitutional,  see 
history,  |  5  ante. 


SUBSTITUTING  DEFENDANT— INTER- 
PLEADER. 
I.  In  General,  1-9. 
II.  Interpleader — A.   Generally,  10-61* 

III.  Same — B.  General  Rules,  62-97. 

IV.  Same— C.   The  Pleadings,  99-164. 

V.  Same— D.  The  Proceedings,  165-189. 
VI.  Same—  E.  Instances,  190-210. 
VII.  Intervention,  211. 

I.  In  General. 

1.  Construction  of  section — Applies  to 
what — Held  but  not  decided. 

2-  4.  Same — Second  clause  of  section. 

5.  Same — Purpose  of  section. 

6-  9.  When  defendant  to  be  substituted— 
In  general. 

IX  Interpleader — A.  Generally. 

10, 13.  As  to  fight  to  interplead  conflicting 
claimants — In  general. 

14.  Same — As  to  duty  of  trial  court. 

15.  Same — Conflicting  claims  to  corpo- 

rate dividends. 

16.  Same — Conflicting  claims  to  fund. 

17.  Same  —  Conflicting    claims    as    to 

moneys. 

18.  Same — Conflicting  claims  to  rent. 

19.  Same — Street  assessment — Action  to 

enforce  —  Settlement    after   claim 
transferred. 

20.  Same — Status  of  party  holding  fund 

— Disinterested  stakeholder. 

21,22.  When  remedy  may  be  had — Inter- 
pleader is  an  original  process. 

23, 24.  Same — Two  or  more  claimants. 

25.  Same  —  Same  —  Plaintiff  must  act 

promptly. 

26.  Same  —  Two  or  more  bringing  or 

threatening  suit. 

27.  Same — Injunction  against  judgment 

being  sought. 

28.  Same— Sheriff  may  bring — Two   or 

more    executions    levied  on   same 
property. 

29.  Same — Requested   instruction   based 

upon  this  section. 

30.  When   remedy  will  not  He  —  After 

judgment. 

31.  Same — Bailee  selling  without  author* 
.    ity. 
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32.  Same  —  Complaint  showing  one  or 

neither  of  claimants  entitled. 

33.  Same — Defending  against  claim. 

34.  Same — Executor  after  judgment. 

35.  Same — Plaintiff  being  a  wrong-doer. 

36.  Same  —  Sheriff    can    not    maintain, 

when. 

87.  Same  —  Same  —  Several   creditors 

claiming  property. 

88.  Same — Same — Sheriff  having  surplus 

money  in  his  hands. 

39.  Who  may  maintain — Agent  of  cor- 
poration, when. 

40-42.  8ame — Bailee  may  file  interpleader, 
when. 

43.  Same — Tenant  may  maintain  against 

landlord  and  claimant. 

44.  Who  may  not  maintain  —  Any  one 

having  an  adverse  interest. 

45.  Same — Attorney  of  record  of  corpo- 

ration. 

46.  Same — Bailee  selling  without  author- 

ity. 

47.  Same — Conversion  being  charged. 

48,49.  Same  —  Executor  can  not  maintain, 
when. 

50.  Same  —  Mortgageor   can   not   have, 

when. 

51.  Same  —  Receiptor  for  goods  levied 

upon. 

52.  Same  —  Sheriff  can  not  maintain, 

when. 

53.  Same — Same  —  Levying  upon  prop- 

erty to  which  there  are  conflicting 
claims. 

54.  Same  —  Same  —  Levying  upon  prop- 

erty of  wrong  person. 

55.  Same — Supplementary  proceedings — 

Judgment-debtor  in  can  not  have. 

56.  Same — Treasurer  of  benefit  society. 

57.  Defendants    in    interpleader  —  Per- 

sons having  adverse  claims. 

58.  Same  —  Same  —  One  having  contin- 

gent interest. 

59.  Same — Same — One   without   interest 

— Making   claim. 

60.  Same  —  Assignor   of   negotiable   in- 

strument. 

61.  Sajne  —  Injunction  asked  —  Proper 

parties. 
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III.  Interpleader— B.  General  Bulbs. 

62.  Affirmative  relief  not  granted,  when 

— In  general. 

63.  Same— No  other  specific  relief. 

•     64.  Same  —  Striking    out  —  Dismissal 
error,  when. 

65.  Benefit  of  remedy  procured,  how. 

66.  Same  —  Allowing   interest   against 

plaintiff. 

67.  Nature  of  party's  interest  —  Disin- 

terested stakeholder. 

68.  Notice  of  conflicting  claims  neces- 

sary— Settlement  without. 

69.  Requisites  to  entitle  to  the  relief — 

1.  There  must  be  adverse  claims. 

70.  Same — Same  —  It  must  be  present 

conflict  as  to  subject-matter. 

71.  Same — 2.  There  must  be  privity  of 

title  between  claimants. 

72.  Same— 3.  Plaintiff   must   have  pos- 

session or  control  of  fund,  etc. 

73.  Same  —  4.  Plaintiff    must    have    no 

other  remedy  at  law. 

74,75.  Same  — Same  —  Another  remedy  in 
equity. 

76-78.  Same — 5.  The   claims  must  be  for 
one  and  the  same  thing. 

79.  Same— Same— Need  not  all  be  iden- 

tical. 

80.  Same  —  Same  —  Same  —  Claimants 

need  not  each  claim  all. 

81, 82.  Same — 6.  The  claims  must  cover  the 
entire  fund,  etc. 

83, 84.  dame  —  Same  —  Interest    allowed 
claimant,  when. 

85.  Same  —  7.  Plaintiff  must  not  have 
colluded. 

86-  88.  Same— 8.  Plaintiff  must  not  dispute 
the  amount  of  the  claim. 
89.  Same  —  Same — Denial    in    another 
suit— Effect  in  interpleader. 
90, 91.  Same— 9.  Plaintiff  must  stand  indif- 
ferent'between  the  claimants. 
92.  Same— 10.  Plaintiff  must  not  have 
incurred  an  independent  liability. 

93, 94.  Same— 11.  Plaintiff  must  have  no  in- 
terest. 

95.  Same — 12.  Plaintiff  must  be  ignor- 

ant of  the  rights  of  the  claimants. 

96.  Same— 13.  Plaintiff  must  not  be  a 

wrong-doer. 

97.  Same  — 14.  Plaintiff  must  offer  to 

bring  the  fund,  etc.,  into  court. 

IV.  Interpleader — C.   The  Pleadings. 

98.  Affidavit     negativing     collusion   — 

Under  equity  practice. 

99.  Same — Same — By  corporation's  offi- 

cer. 

100.  Same — Same — Failure  to  object. 

101.  Same — Under  code  practice  —  Veri- 

fied complaint. 


102. 

103- 106. 

107. 

108. 
109. 

110. 

111. 

112. 

113. 

114. 

115. 

116. 

117. 

118. 

119. 
120,121. 
122-125. 

126. 
127, 128. 

129. 


Affidavit    and    substitution  —  Belief 
from  liability. 

Allegation  in  proceeding  for — Made 
on  knowledge. 

Same  —  Same  —  Must  be  on  knowl- 
edge. 

Complaint — Contents  of. 

Same  —  Same  —  1.   Adverse    claims 
and  demands. 

Same — Same — Same — Need  not  show 
both  claims  well-founded. 

Same  — Same  — 2.  Show  privity  of 
title. 


180- 133. 
134. 
135. 

136. 

137. 

138. 

139. 

140. 

141. 
142, 143. 
144, 145. 

146. 
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Same  —  Same  —  3.  Show  plaintiff's 
possession. 

Same — Same— 4.  Show  plaintiff  has 
no  other  remedy  at  law. 

Same — Same — 5.  Show  character  of 
claims. 

Same  —  Same  —  6.  Show  extent  of 
claims. 

Same — Same — 7.  Show  as  to  collu- 
sion. 

Same — Same — 8.  Show  as  to  denial 
of  claim. 

Same — Same  —  9.  Show  impartiality 
of  plaintiff. 

Same— Same — 10.  Show  as  to  liabil- 
ity. 

Same — Same — 11.  Show  as  to  plain- 
tiff's interest. 

Same — Same — 12.  Show  ignorance  of 
right  or  doubt. 

Same — Same — 13.  Show  plaintiff  not 
a  wrong-doer. 

Same  —  Same  — 14.  Should  offer  to 
bring  in  fund,  etc 

Same  —  Amendment  —  Bringing     in 
new  parties. 

Same — Same — Curing  defects  by. 

Same — Same — On  demurrer. 

Demurrer  or  objection — As  to,  when 
to  be  taken. 

Demurrer — Lies  when — 1.  Complaint 
not  stating  cause  of  action. 

Same — Same  —  2.  Adequate  remedy 
at  law. 

Same  —  Same  —  Same  —  Bemedy  by 
statute. 

Same — Same — 3.  Claims  not  in  priv- 
ity. 

Same — Same— -4.      Independent   lia- 
bility shown. 

Same  —  Same  —  5.  Neither  claimant 
having  right  to  fund. 

Same — Same— 6.  No  affidavit  nega- 
tiving collusion. 

Same — Same — 7.  No  offer  to  bring  in 
fund,  etc 

Same — Same — Same — Special  demur- 
rer required. 
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147.  Same — Same — 8.  No  sufficient  aver- 

ment of  possession. 

148.  Same— Same— 9.  Plaintiff  fully  ad- 

vised as  to  claimant's  rights. 

149.  Same — Same — 10.   Where  complaint 

showB  one  entitled. 

150.  Same  —  On  ground  defendant  not 

party  to  another  suit — Overruled, 
when. 

151.  Same  —  For  uncertainty  in   allega- 

tions^— Not  proper  remedy. 

152.  Same — Overruling  —  Giving  time  to 

answer. 

153.  Objection — Should  be  made  in  the 

pleadings. 

154- 157.  Same — Same — Objections  at  hearing. 

158.  Same — Same — Objections  on  appeal. 

159.  Motion — To    dismiss    for    want    of 

equity. 

160.  Motion  and   not  demurrer — Allega- 

tions uncertain. 

161.  Answer  of  defendants — Nature  of. 

162.  Same — Contents  of. 

163.  Same — Same  —  Defendants   not   en* 

titled  to  specific  relief. 

164.  Answer  of  plaintiff — To  new  matter 

set  up. 

V.  Intbrpiaadbb— D.  Thb  Proceedings. 

165.  Bringing    fund    or    property    into 

court— In  general. 

166.  Same — Giving  bond  with  sureties  ap- 

proved by  court. 

167.  Change  of  place  of  trial — On  sub- 

stitution of  parties. 

168.  Creditor  of  third  person — Claiming 

fund  deposited  by  defendant  for 
whom  substituted— Course  of  pro- 
cedure by. 

169.  Dismissal  by  plaintiff — At  any  time 

before  trial,  when. 

170.  Evidence — Admission  in  complaint. 

171.  Same — Answer  of  one  defendant — 

Evidence  for  another. 

172.  Same — Burden  of  proof  in  certain 

cases. 

173.  Same — To  entitle  to  verdict. 

174.  Hearing  and  determining  rights  of 

claimants. 
175- 177.  Interlocutory  order — Made  when. 

178.  Same — Same — As  to  costs. 

179.  Same — Permitting   plaintiff   to  pay 

in  fund,  etc. 

180.  Same — Requiring  defendants  to  liti- 

gate claims. 

181.  Same — Beview  of. 

182.  Motion  for  substitution — Offer  to  de- 

posit money  in  court — Denial  by 
court  and  entry  of  judgment- 
Effect  of. 

183.  Substitution  of  parties — Change  of 

place  of  trial. 


184, 185.  Costs  in  interpleader — Generally. 

186.  Same— To  plaintiff. 
187, 188.  Same— To  defendant. 

189.  Same — Same  —  Complaint  being  de- 

murrable. 

VL  Interpleader — E.  Instances. 

190.  Dividends  —  Conflicting    claims    to 

money — On  payment  into  court. 

191.  Insurance  loss — Conflicting  claims  to 

money. 

192- 194.  Same  —  Change    of    beneficiaries. — 
Claim  by  both  sets  of  beneficiaries. 

195.  Interest — Allowed  claimant,  when. 
196,197.  Permitting  withdrawal  of  answer— r 
Leave  to  answer  by  day  stated — 
Jurisdiction  to  order  substitution 
of  parties. 

198.  Same — Same — Res  adjudicata. 

199-203.  Bent  —  Adverse  claims  to  —  Tenant 
may  file  complaint  in  interpleader. 

204.  Same— Same — Same  —  It  was  other* 

wise  formerly. 

205.  Same  —  Same  —  Availing  of  admis- 

sion of  tenant. 

206.  Same— Same — Burden  of  proof. 

207.  Same  -*-  Same  —  Purchaser  for  valu- 

able consideration  —  Pre-existing 
debt. 

208.  Street  assessment — Action  to  enforce 

— Transfer  of  claim — Subsequent 
settlement. 

209.  Supplementary   proceedings  —  Judg- 

ment debtor  not  entitled  to. 

210.  Voluntary  payment  into  court — Does 

not  protect. 

VIL  Intervention. 

211.  Assignee  may  intervene  under  this 

section — Error. 
As  to  Intervention  see  note  to  next  sec- 
tion. 

I.     IN  GENERAL. 

1.  Construction  of  section  —  Applies  to 
what— Held  without  deciding  that  this  sec- 
tion as  amended  March  3,  1881  (Stats.  & 
Amdts.  1881,  p.  19),  applies  to  actions  pend- 
ing: when  the  amendment  was  adopted. — 
Pflster  v.  Wade,  59  Cal.  278. 

2.  Same— Second  clause  of  section  "makes 
no  provision  for  order  permitting;  plaintiff 
in  action  of  Interpleader  to  pay  into  court 
or  to  deliver,  property  claimed." — Kimball 
v.  Richardson-Kimball  Co.,  Ill  Cal.  886, 
894,  48  Pac.  1111. 

8.  This  clause  of  section  "does  not  re- 
quire as  condition  precedent  to  bringing 
said  action,  that  party  should  deposit  or 
pay  into  court  money  or  property  in  con- 
troversy."—Pox  v.  Sutton,  127  Cal.  515,  519, 
69  Pac  989. 

4.  "We  may  suppose  court  possesses 
power  to  make  order  permitting:  party  in 
proper  case  to  do  so,  but   in  present  case 
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no  such  order  was  made  or  asked  for,  and 
until  it  was  obtained  bank  could  not  of  its 
own  volition  relieve  itself  from  responsi- 
bility by  voluntary  placing  property  and 
money  in  hands  of  clerk,  and  when  so 
placed  it  was  in  no  proper  sense  in  custody 
of  law." — Kimball  v.  Richardson-Kimball 
Co.,  Ill  Cal.  386,  394,  48  Pac.  1111. 

5.  Same— Purpose  of  section. — The  design 
of  above  section  is  to  enable  a  party  who 
has  been  sued  upon  a  contract  as  to  which 
he   admits   full   liability  as   to   the   amount 

*  thereof  to  show  that  a  third  party  not 
named  in  the  action  claims  some  right  to 
the  proceeds  of  the  contract  either  by  way 
of  complete  ownership  or  that  he  possesses 
a  lien  against  the  same;  and  so  showing, 
to  deposit  the  money  due  in  court  and 
have  the  third  party  made  defendant  in  his 
stead,  thus  placing  in  positions  of  adver- 
saries the  real  parties  in  interest. — Touts 
v.  Farmers  &  Merchants'  Nat.  Bank,  31 
Cal.  App.  870,  160  Pac,  855. 

6.  When  defendant  to  be  substituted— In 
general. — The  dismissal  of  a  will  contest  be- 
cause of  the  death  of  the  contestant  should 
be  ordered  only  after  substitution  of  his 
personal  representative  and  by  judgment 
running  against  him. — Estate  of  Baker,  170 
Cal.  578,  150  Pac.  989. 

7.  The  right  to  contest  a  will  is  a  chose 
in  action  which  is  assignable,  and  upon 
the  death  of  the  person  having  the  right  to 
wage  the  contest  it  passes  to  his  personal 
representative. — Estate  of  Baker,  170  Cal. 
578,  150  Pac.  989. 

8.  When  in  the  course  of  an  action  it  is 
brought  to  the  attention  of  the  court,  either 
by  the  pleadings  and  proof  of  the  defend- 
ant, or  by  the  suggestion  of  the  fact  on 
the  part  of  the  plaintiff,  that  the  names  of 
the  trustees  of  the  corporation  should  ap- 
pear in  the  place  of  the  names  of  the  cor- 
poration itself  as  a  party  plaintiff,  and  when 
it  clearly  appears  that  the  cause  of  action 
is  unchanged  and  that  the  real  parties 
in  interest  remain  the  same,  and  that 
the  meritorious  defenses  of  the  defendant 
will  be  unaffected,  and  that  the  only  pur- 
pose and  effect  of  the  proposed  amendment 
is  the  mere  formal  change  in  the  names  of 
the  parties  plaintiff  without  any  change  in 
the  substantial  rights  and  relations  of  the 
real  actors  in  the  case,  the  court  should  or- 
der the  substitution  made,  and  it  Is  an 
abuse  of  discretion  for  the  court  to  refuse 
so  to  do. — Kehrlein-Swinerton  Construction 
Co.  v.  Rapken,  30  Cal.  App.  11*,  156  Pac.  972. 

9.  In  an  action  by  a  wife  against  a  bank 
to  recover  money  on  deposit  therein  in  her 
own  name,  which  the  bank  refused  to  pay 
to  her  for  the  reason  that  it  had  been  at- 
tached for  a  debt  of  the  husband  under  the 
claim  that  it  was  his  money,  the  bank  has 
the  right  under  section  386  of  the  Code  of 
Civil  Procedure  to  have  the  plaintiff  in  the 
attachment  suit  substituted  as  party  de- 
fendant in  its  place   upon  payment   of  the 


money  into  court.  —  Youtz  v.  Farmers  & 
Merchants'  Nat.  Bank,  81  Cal.  App.  370,  160 
Pac.  865. 

II.    INTERPLEADER— A.    GENERALLY. 

As  to  the  general  principles  ef  Inter- 
pleader and  when  the  remedy  Is  maintain- 
able, see  note  35  Am.  Dec.  695. 

As  to  the  right  of  interpleader  generally, 

see  note  91  Am.  St.  Rep.  693. 

As  to  privity  of  title  between  claimants 
in  interpleader,  see  note  1  Ann.  Cas.  573. 

For  general  discussion  of  subject  of  inter- 
pleader, see  11  Encyc.  PL  A  Pr.  444-481; 
35  Am.  Dec.  695-712. 

10.  As  to  right  to  interplead  conflicting 
claimants— In  general. — "Interpleader  will 
be  sustained  whenever  it  is  necessary  for 
protection  of  person  from  whom  several 
others  claim,  legally  or  equitably,  same 
thing,  debt,  or  duty  (see  pars.  76-78,  this 
note),  but  who  has  incurred  no  independent 
liability  to  .any  of  them  and  does  not  him- 
self claim  Interest  in  subject-matter." — 
Pflster  v.  Wade,  56  Cal.  43,  50.  See  Cady 
v.  Potter,  65  Barb.  (N.  Y.)  463;  Barry  v. 
Mut.  L.  Ins.  Co.,  53  N.  Y.  636. 

11.  Where  person  having  claim  against 
municipal  corporation  and  proceeds  thereof 
are  claimed  by  A  and  B,  former  as  assignee 
for  benefit  of  creditors,  and  latter  claiming 
by  prior  assignment  to  him,  of  which  as- 
signment he  gave  no  notice,  but  simply 
stood  by.  A  Instituted  proceedings  against 
municipality  and  recovered  Judgment,  which 
was  confirmed  by  supreme  court.  A  then 
memoralized  city  authorities,  instead  of  is- 
suing an  execution,  which  memorial  was 
acted  on  favorably.  Thereupon  B  com- 
menced proceedings  seeking  to  compel  A 
to  litigate  his  rights;  it  was  held  that  he 
could  not  be  compelled  to  do  so. — Wilson  v. 
Heslep,  4  Cal.  300. 

See  par.  175,  this  note. 

12.  The  court  say:  "It  would  be  inequi- 
table and  unjust  in  the  highest  degree,  thus 
to  allow  party  to  stand  by  without  any  no- 
tice of  his  claim,  and  then  appropriate 
fruits  of  another's  labor  to  himself." — Wil- 
son v.  Heslep,  4  Cal.  300,  303. 

13.  In  an  action  to  compel  interpleader, 
the  only  question  which  can  be  litigated 
between  the  plaintiff  and  the  defendants 
therein  is  the  right  to  compel  the  inter- 
pleader, and  neither  of  the  defendants  in 
such  an  action  can  obtain  affirmative  relief 
against  the  plaintiff,  and  their  claims 
against  the  plaintiff,  if  any,  arising  out  of 
the  subject-matter  of  the  interpleader,  can 
not  be  put  In  issue  in  the  interpleader 
suit,  but  will  be  considered  only  when 
presented  in  another  and  different  action. 
— Connor  v.  Bank  of  Bakersfleld,  183  Cal. 
199,  190  Pac.  801,  applying  doctrine  in  City 
of  Los  Angeles  v.  Amidor,  140  Cal.  400,  73 
Pac.  1049:  Connor  v.  Bank  of  Bakersfleld, 
174  Cal.  400,   163  Pac.  353. 
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14.  Same— As  to  duty  of  trial  court. — In 

an  action  in  interpleader  brought  under 
the  provisions  of  above  section  the  court 
must  first  determine  whether  or  not  it  is 
a  proper  case  for  interpleader,  and  when 
that  question  has  been  determined  in  the 
affirmative,  upon  the  payment  of  the  money 
in  court,  an  order  should  be  made  discharg- 
ing plaintiff  from  liability  to  any  or  all  of 
the  conflicting  claimants,  and  the  latter  may 
be  required  to  litigate  their  several  claims 
among  themselves,  and  this  proceeding 
would  release  plaintiff  of  any  liability  in- 
cident to  a  writ  of  attachment  which  had 
been  obtained  by  a  defendant  and  levied 
upon  the  fund  prior  to  its  payment  into 
court. — Interlocking  Stone  Co.  v.  Scribner, 
19  Cal.  App.  344,  126  Pac.  178. 

15.  Same— Conflicting  claims  to  corpo- 
rate dividends, — as  to,  see  par.  190,  Uhis 
note. 

16.  Same— Conflicting;    claims    to    fond.— 

Where  a  bank  was  the  holder  of  a  fund 
which  admittedly  was  due  from  It  and  in 
which  It  claimed  no  interest  whatever,  Dut 
there  were  conflicting  claims  to  the  fund 
between  which  the  bank  could  not  decide 
without  risk  of  injury  to  itself,  it  had  the 
right  to  bring  an  action  to  compel  the  con- 
flicting claimants  to  the  fund  to  interplead. 
— Connor  v.  Bank  of  Bakersfleld,  183  Cal. 
199,  190  Pac.  801. 

17.  Same— Conflicting  claims  as  to  mon- 
eys payable  by  insurance  company  by  rea- 
son of  a  loss  sustained  by  It, — as  to,  see  par. 
191,  this  note. 

18.  Same— Conflicting    claims    to    rent,— 

as  to,  see  pars.  199  ei  seq.,  this  note. 

10.  Same— Street  assessment— Action  to 
enforce— Settlement  after  claim  transfer- 
red,— as  to,  see  pars.  68,  208,  this  note. 

20.  Same— Statns  of  party  holding  fond 
— Dlstlnterested  stakeholder. — The  plaintiff 
in  interpleader  must  be  a  disinterested 
stakeholder,  and  a  dispute  as  to  the  amount 
due  is  fatal  to  the  action. — Connor  v.  Bank 
of  Bakersfleld,  182  Cal.  199,  190  Pac.  801. 

See,  also,  par.  67,  this  note. 

21.  When  remedy  may  he  had— Inter- 
pleader la  an  original  process j  the  remedy 
is  not  properly  had  by  cross-bill  or  cross- 
complaint. — Curtis  v.  Williams,  36  111.  App. 
518,  3  Encyc.  PI.  &  Pr.  338. 

22.  Yet  cross-bill  or  cross-complaint  may 
be  treated  as  original  bill  or  complaint  for 
remedy. — See  Foss  v.  First  Nat.  Bank,  3 
Fed.   185. 

28.     Same  —  Two    or    more    claimants.  — 

Where  two  or  more  persons  claim  same 
fund,  debt,  duty,  or  property  from  plain- 
tiff.—See  Pfister  v.  Wade,  66  Cal.  43,  46; 
Travelers'  Ins.  Co.  v.  Healey,  28  N.  Y.  Supp. 
478.  60  N.  T.  St.  Rep.  151. 
See  11  Encyc  PI.  &  Pr.  452,  note  5. 

24.  Although  but  one  of  the  parties  can 
maintain  an  action  at  law. — Gibson  v.  Gold- 


thwalte,  7  Ala.  281,  42  Am.  Dec.  592;  Lawson 
v.  Jordan,  19  Ark.  297,  70  Am.  Dec.  596. 

25.  Same— Same — The  plaintiff  moat  act 
promptly  and  bring  his  action  in  inter- 
pleader within  reasonable  time  after  knowl- 
edge of  existence  of  conflicting  claims.-— 
McDevitt  v.  Sullivan,  8  Cal.  592.  See  Md. 
Pres.  etc.  Union  Bank  v.  Kerr,  2  Md.  Ch. 
460.  Miss.  Dodds  v.  Gregory,  61  Miss.  351. 
Mo.  Cheever  v.  Hodgson,  9  Mo.  App.  565. 

26.  Same— Two  or  more  bringing  or 
threatening  salt. — Where  suits  are  brought 
or  threatened  by  two  or  more  persons, 
claiming  same  fund,  debt,  duty,  or  property, 
by  different  or  separate  interests,  inter- 
pleader is  proper  remedy. — Ala.  Gibson  v. 
Goldthwaite,  7  Ala.  281,  42  Am.  Dec.  692. 
Ga.  Tyus  v.  Rust,  37  Ga.  574,  95  Am.  Dec.  % 
365.  Hiii.  Yarborough  v.  Thompson,  3  Smed. 
&  M.  291,  41  Am.  Dec.  626. 

27.  Same— Injunction  against  Judgment 
being  sought. — Interpleader  and  payment  of 
money  into  court  is  proper  remedy  where 
person  seeks  to  enjoin  enforcement  of  judg- 
ment on  ground  he  can  not  safely  pay  it  to 
party  claiming  and  threatening  to  enforce 
same. — Fowler  v.  Lee,  10  Gill  &  J.  (Md.) 
358,  32  Am.  Dec.  172. 


28.  Same— Sheriff  may  bring— Where  two 
or  more  execution*  are  levied  upon  same 
property  for  judgment-creditors  under  sep- 
arate and  distinct  judgments,  and  property 
sold,  sheriff  may  file  interpleader  making 
all  judgment-creditors  parties  defendant,  to 
have  their  priorities  and  rights  in  fund 
arising  from  such  sale  determined. — Law- 
son  v.  Jordan,  19  Ark.  297,  70  Am.  Dec.  596. 

See  pars.  36-38,  this  note. 

29.  Same  —  Requested  instruction  based 
upon  this  section  and  correctly  stating  the 
legal  principle  there  enunciated  held  per- 
tinent, in  view  of  the  facts  and  argument 
of  counsel,  and  erroneously  refused.  — 
Cooper  v.  Spring  Valley  Water  Co.,  16  Cal. 
App.  27,  116  Pac.  298. 

30.  When  remedy  will  not  He  — After 
Judgment  against  him  plaintiff  can  not  have 
relief  by  interpleader.  —  111.  Mitchell  v. 
Northwestern  Mfg.  A  C.  Co.,  26  111.  App. 
295.  Md.  Pres.  etc.  Union  Bank  v.  Kerr,  2 
Md.  Ch.  460.  Miss.  Yarborough  v.  Thomp- 
son, 3  Smed.  &  M.  291,  41  Am.  Dec.  626; 
McKinney  v.  Kuhn,  59  Miss.  186;  Dodds  v. 
Gregory,  61  Miss.  361.  Mo.  Cheever  v. 
Hodgson,  9  Mo.  App.  665.  If.  Y.  Baker  v. 
Brown,  64  Hun  627,  19  N.  Y.  Supp.  258. 
Tenn.  Carroll  v.  Parkes,  1  Baxt.  269.  Vt. 
Holmes  v.  Clark,  46  Vt.  22;  French  v. 
Robrchard,  60  Vt.  48.  Va.  Haseltine  v. 
Brickey,  16  Gratt.  116.  Bug.  Cornish  v. 
Tanner,  1  Younge  &  J.  333. 

See   par.    84,   this   note. 

31.  Same— Bailee  who  sells  the  property 
of  his  bailor,  claiming  to  act  as  his  agent, 
and  purchaser  leaves  property  with  him; 
on  bailor  denying  agency  and  threatening 
suit,   and   purchaser    also    threatening   suit, 
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such  bailee  can  not  maintain  interpleader 
to  determine  to  which  he  shall  deliver  the 
property. — Tyus  v.  Rust,  37  Ga.  574,  95  Am. 
Dec.  365. 

32.  Same— Complaint  showing  that  one 
or  neither  of  claimants  entitled  to  fund  or 
property,  debt,  or  duty,  remedy  must  be 
denied. — N.  J.  Brian t  v.  Reed,  14  N.  J.  Eq. 
(1  McC.)  271;  Blake  ▼.  Garwood,  42  N.  J.  Eq. 
(15  Stew.)  276,  10  Atl.  874.  N.  Y.  Bell  v. 
Hunt,  3  Barb.  Ch.  391;  Mohawk  &  H.  R.  Co. 
v.  Clute,  4  Paige  Ch.  384;  Shaw  v.  Coster, 
8  Paige  Ch.  339,  36  Am.  Dec.  690.  If.  C. 
Barker  v.  Swain,  4  Jones  Eq.  220. 

38.  Same— Defending;  against  claim. — In- 
terpleader will  not  lie  where  plaintiff  de- 
fends against  claimants.  —  Yarborough  v. 
Thompson,  3  Smed.  &  M.  (Miss.)  291,  41  Am. 
Dec.  626. 

See  pars.  86-89,  117,  this  note. 

34.     Same— Executor    after    Jndgment    or 

decree  directing  payment  of  fund  in  his 
hands  without  disclosing-  fact  that  there 
are  adverse  claims  can  not  maintain  inter- 
pleader.—Baker  v.  Brown,  64  Hun  (N.  Y.) 
627,  19  N.  T.  Supp.  258. 
See  pars.  30,  40,  41,  this  note.  ' 


Same— Plaintiff  being*  wrona>doer  as 

to  some  of  parties  can  not  maintain  inter- 
pleader.— Tyus  v.  Rust,   37  Ga.  574,  95  Am. 
Dec.  365. 
See  par.  96,  this  note. 

36.    Same— Sheriff  can  not  maintain,  when. 

— Where  sheriff  levies  upon  property  under 
execution,  which  property  Is  claimed  by 
third  person,  sheriff  can  not  maintain  inter- 
pleader making  judgment-creditor  and  such 
claimant  defendants,  and  thus  have  right 
to  property  determined. — Shaw  v.  Coster. 
8  Paige  Ch.  (N.  Y.)  339,  35  Am.  Dec.  690; 
Quinn  v.  Green,  1  Ired.  (N.  C.)  Eq.  229,  36 
Am.  Dec.  46. 

87.     Same  —  Same  —  Several     creditors 

claiming*  property  upon  which  sheriff  levies 
under  execution,  he  can  not  maintain  inter- 
pleader to  have  their  rights  between  them- 
selves determined. — Parker  v.  Barker,  42 
N.  H.  78,  77  Am.  Dec.  789. 

38.  Same— Same— Sheriff  having*  sarplns 
of  money  In  his  hands  after  satisfying  ex- 
ecution under  which  property  was  sold, 
which  surplus  Is  claimed  by  various  per- 
sons, he  can  not  maintain  interpleader  to 
determine  their  rights. — McDonald  v.  Allen. 
37  Wis.  108,  19  Am.  Rep.  754. 

38.  Who  may  maintain— Agent  of  corpo- 
ration holding  its  property  may  maintain 
interpleader  when  two  or  more  persons 
claim  same  property  of  corporation  by  as- 
signment from  it. — Gibson  v.  Goldthwaite, 
7  Ala.  281,  42  Am.  Dec.  592. 

40.     Same— Bailee    may    file    Interpleader 

against  claimant  and  his  bailor  when  there 
is  privity  of  title  between  claimant  and 
bailor. — McKay  v.  Draper,  27  N.  Y.  256: 
German  Exch.  Bank  v.  Excise  Com'rs,  6 
Abb.  N.  C.  (N.  Y.)  394;  City  Bank  v.  Skelton, 


2   Blatcnf.   C.  C.   14,   5  Fed.  Cas.  747;  Foss 
v.  First  Nat.  Bank,  3  Fed.  186. 

41.  But  it  is  otherwise  where  the  claim- 
ant asserts  title  adverse  to  the  bailor. — 
Ala.  Kyle  v.  Mary  Lee  C.  &  R.  Co.,  112 
Ala.  606,  20  So.  851.  Mass.  Boston  Third 
Nat.  Bank  v.  Skilllngs  W.  &  B.  L.  Co.,  132 
Mass.  410.  If.  Y.  United  States  v.  Vletor, 
16  Abb.  Pr.  158;  Cromwell  v.  American  L.  A 
T.  Co.,  57  Hun  149,  11  N.  Y.  Supp.  144; 
Marvin  v.  Ellwood,  11  Paige  Ch.  866.  Fed. 
Bartlett  v.  Sultan,  23  Fed.  267.  Ens;.  Pear- 
son v.  Cardon,  2  Russ.  A  M.  606. 

42.  And  It  is  otherwise  where  the  bailee 
has  sold  the  bailor's  goods  without  author- 
ity, or  the  authority  is  disputed. — See  par. 
46,   this  note. 

48.  Same— Tenant  may  maintain  against 
landlord  and  claimant  In  privity  of  title. — 
See  pars.   199-207,  this  note. 

44.  Who  may  not  maintain  — Any  one 
having;  Interest  in  fund  or  property  In  op- 
position to  claimants  can  not  maintain  in- 
terpleader.— Adams  v.  Dickson,  19  Ga.  613, 
65  Am.  Dec.  608. 

46.     Same— Attorney    of    record    can    not 

maintain  interpleader  for  Insurance  com- 
pany where  some  of  defendants  have  ob- 
tained judgment. — Provident  Sav.  Ins.  v. 
White,  115  Mass.  112. 

46.  Same— Bailee  selling;  without  anthor- 

Ity  can  not  have  interpleader  and  bring  In 
his  bailor  and  vendee  to  litigate  their  re- 
spective titles. — See  par.  31,  this  note. 

47.  Same  —  Conversion      being      charged 

against  plaintiff  he  can  not  maintain  inter- 
pleader.— United  States  v.  Vletor,  16  Abb. 
Pr.  (N.  Y.)  158;  American  Tel.  Co.  v.  Day, 
52  N.  Y.  Supr.  Ct.  Rep.  <20  Jones  &  8.)  128. 

48.  Same  —  Executor    can    not    maintain 

interpleader  because  of  his  Interest  In  his 
testator's  property. — Adams  v.  Dickson,   19 
Ga.   518,   65  Am.  Dec.   608. 
See  par.  84,  this  note. 

49.  Executor  sued  for  testator's  prop- 
erty can  not  maintain  interpleader  against 
claimant  and  heirs;  if  he  defends  action, 
judgment  will  properly  protect  him  against 
any  claims  made  by  heirs. — Adams  v.  Dick- 
son, 19  Ga.  513,  65  Am.  Dec.  608. 

50.  Same— Mortgageor  can  not  have  in- 
terpleader where  he  demands  money  under 
power  of  attorney  from  mortgagee. — Blake 
v.  Garwood,  42  N.  J.  Eq.  (16  Stew.)  276, 
10  Atl.  874. 

51.  Same  —  Receiptor  for  goods  levied 
npon  can  not  maintain  against  officer  who 
has  made  valid  levy  and  other  claimants  to 
title  to  goods. — Cromwell  v.  American  L.  & 
T.  Co.,  67  Hun  (N.  Y.)  149,  11  N.  Y.  Supp. 
144. 

52.  Same— Sheriff  can  not  maintain, 
when. — as  to,  see  pars.  36-38,  this  note. 

53.  Same— Same— Levying;  anon  property 
to   which  there  are  conflicting;  claims  can 
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not  maintain  interpleader. — First  Nat.  Bank 
v.  Btninger,  26  N.  J.  Eq.  (11  C.  E.  Or.)  345; 
Shaw  v.  Coster,  8  Paige  Ch.  (N.  Y.)  889, 
35  Am.  Dec.  690. 

54.  Same— Same— 'Levying  upon  property 
of  wrong  person  can  not  by  interpleader 
bring"  in  Judgment-creditor  and  claimant 
to  litigate  their  claims. — Qulnn  v.  Green,  1 
Ired.  (N.  C.)  Eq.  229,  36  Am.  Dec.  46.  See 
Slingsley  v.  Boulton,  1  Yes.  &  B.  834. 

55.  Same— Supplementary  proceedings  — 
Judgment-debtor  1b  can  not  have  relief  by 
interpleader. — See  par.  209,  this  note. 

56.  Same— Treasurer    of    benefit    society 

can  not  maintain  interpleader,  to  have 
claimants  of  death  benefit  litigate  their 
respective  rights. — Hechmer  v.  Gilllgan,  28 
W.  Va.  750. 

57.  Defendants  1m  Interpleader— Persons 
having  adverse  Interests  in  the  fund  or 
property  involved  in  the  litigation. — Mc- 
Devitt  v.  Sullivan,  8  CaL  592.  See  Conley  v. 
Alabama  G.  L.  Ins.  Co.,  67  Ala.  472. 

58.  Same  Same— One  bavins;  contingent 
Interest  merely  is  not  necessary  or  proper 
party;  as  creditor  of  assignor  in  bankruptcy 
who  Is  adverse  claimant  to  subject-matter 
of  action. — Finlay  v.  American  Exch.  Bank, 
11  How.  Pr.  (N.  Y.)  468. 

59.  Same— Same— rOne  without  Interest— 
Making  elalm  is  not  necessary  party. — Ket- 
cham  v.  Brazil  B.  C.  Co.,  88  Ind.  515. 


60.  Same— Assignor  of  negotiable  Instru- 
ment is  not  necessary  party,  even  where 
other  claimants  declare  he  had  no  title. — 
Gill  v.  Cook,  42  Vt.  140. 

61.  Same— Injunction  asked— Proper  par- 
ties.— Injunction  being  asked,  any  one  to 
be  affected  thereby  is  proper  party,  al- 
though claiming  no  interest  in  subject-mat- 
ter.— Oil  Run  Petroleum  Co.  v.  Gale,  6  W. 
Va.  625. 

As  to  bringing  In  new  parties  defendant* 
see  par.  129,  this  note. 

III.    INTERPLEADER— B.    GENERAL. 

RULES. 


62.  AJnrmatlve  relief  not  granted  wb< 
In  general. — Affirmative  relief  can  not  be 
had  by  plaintiff  in  interpleader. — ni.  New- 
hall  v.  Kastens,  70  111.  166.  N.  J.  Wake- 
man  v.  Kingsland,  46  N.  J.  Eq.  (1  Dick.) 
113,  18  Atl.  680;  111 lng worth  v.  Rowe,  52 
N.  J.  Kq.  (7  Dick.)  360.  28  Atl.  456.  N.  Y. 
Bedell  v.  Hoffman,  2  Paige  Ch.  190,  199. 

68.  Same— No  other  specific  relief,  aside 
from  injunction  prohibiting  bringing  or 
pressing  of  actions  until  matter  in  dispute 
is  heard  and  determined  by  court,  can  be 
frad  on  Interpleader.  Ala.  Crass  v.  Mem- 
phis &  C.  R.  Co.,  96  Ala.  447,  11  So.  Rep.  480. 
111.  Curtis  v.  Williams,  86  111.  App.  518.  N.  J. 
Illingworth  v.  Rowe,  52  N.  J.  Eq.  (7  Dick.) 
360,  28  Atl.  466.  N.  T.  Bedell  v.  Hoffman, 
2  Paige  Ch.  190.  Fed.  Killian  v.  Ebbing- 
baus,  110  U.  S.  668,  28  I*  ed.  246,  4  Sup.  Ct. 
Rep.  282. 


64.  Same— Striking  out— Dismissal  error* 
when. — Where  affirmative  relief  is  sought 
that  clause  should  be  stricken  from  com- 
plaint on  motion  or  disregarded  by  court; 
it  will  be  error  to  dUmiss  action  on  that 
account  where  complaint  on  its  face  shows 
plaintiff  Is  entitled  to  the  remedy. — See 
Alley  v.  Board  of  Supervisors,  76  111.  101. 

66.  Benefit  of  remedy  procured  either  by 
direct  action  and  on  interlocutory  order  (see 
pars.  175-177,  this  note)  for  payment  of 
money  or  delivery  of  property  to  court; 
or  by  affidavit  and  substitution  on  same 
terms  (see  par.  102,  this  note);  in  either 
event  party  is  discharged  from  further 
liability  where  pleadings  are  sufficient  and 
proceedings  regular. — See  pars.  102,  175  et 
•seq.,  this  note. 

66.  Same  —  Allowing  Interest  against 
plaintiff,  as  to,  see  par.  83,  this  note. 

67.  Nature  of  party's  Interest— Disin- 
terested stakeholder. — In  an  Interpleader 
action,  or  an  action  in  the  nature  of  an 
interpleader,  plaintiff  can  not  have  a  judg- 
ment in  his  favor  nor  urge  the  claims  of 
certain  impleaded  defendants  against 
others,  under  the  above  section,  unless  he 
at  all  times  maintain  the  position  of  a  dis- 
interested stakeholder,  which  alone  gives 
him  the  right  to  maintain  such  a  suit. — 
Terry  v.  Southwestern  Building  Co.,  48 
Cal.  App.  366,  185  Pac.  212,  following  doc- 
trine in  Pflster  v.  Wade,  66  Cal.  46;  Orient 
Insurance  Co.  v.  Reed,  81  Cal.  146,  22  Pac. 
484;  Wells-Fargo  &  Co.  v.  Miner,  26  Fed. 
688. 

See,  also,  par.  20,  this  note. 

68.  Notice  of  conflicting  claims  necessary 
—Settlement  withont. — Notice  of  claim  to 
debtor  Is  necessary  to  make  him  liable  to 
claimant.  Thus,  where  pending  action  to 
enforce  street  assessment  lien,  to  satisfy 
demand  for  work  done  under  street  law  of 
city  of  San  Francisco,  defendant  settled 
with  plaintiff  matter  in  action,  by  giving 
him  sum  of  money  less  than  amount  de- 
manded in  complaint,  and  plaintiff  satisfied 
demand  and  canceled  assessment,  but  before 
doing  so  he  had  transferred  his  interest 
in  claim  to  his  attorney,  who  prosecuted 
action  in  name  of  plaintiff  (see,  ante,  8  385, 
note  pars.  20-26)  without  notice  of  assign- 
ment to  defendant,  and  defendant  had  no 
notice,  actual  or  constructive,  of  such  as- 
signment, court  held  that  defendant  was 
discharged  from  liability. — Hogan  v.  Black, 
66  Cal.  41,   4  Pac.   943. 

See,  ante,  fi  385,  note  pars.  110,  127. 

69.  Requisites  to  entitle  to  the  relief — 
1.  There  must  be  claims  to  be  litigated 
or  order  can  not  be  made  for  interpleader. 
Thus,  where  in  suit  by  contractor  an  order 
of  interpleader  was  made  on  ground  that 
sub -contractors,  journeymen,  and  laborers 
who  were  employed  upon  building  had 
prior  lien  on  fund,  and  answer  of  garnishee 
did  not  disclose  that  there  were  any  liens 
upon  building  having  priority,  it  was  held 
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that   order   of   interpleader   was   erroneous. 
— Cahoon  v.  Levy,  4  Cal.  243. 

70.  Same— Same— It  mast  be  present  con- 
flict a*  to  subject-matter. — Plaintiff  can 
not  ask  court  of  eqoHty  to  require  defend- 
ants to  Interplead  and  thereby  determine 
whether  one  of  parties  brought  in  in  in- 
vitiim  at  former  date  owned  another  of 
defendants  and  how  much. — Pflster  v.  Wade, 
5$  Cal.  43,  46. 


71.  Same  2.  There  most  be  privity  of 
title  between  dalmaata,  was  required  at 
common  law  and  under  former  practice 
(see  11  En  eye.  PI.  ft  Pr.  449),  but  it  is  other- 
wise under  our  code. — See  Crane  ▼.  Mc- 
Donald, 118  N.  T.  648,  23  N.  E.  991;  Wells 
F.  &  Co.  v.  Miner,  25  Fed.  633. 

72.  Same— 8.  Plaintiff  mast  bare  posses- 
sion or  control  of  fond,  debt,  or  property, 
or  owe  duty  in  dispute  to  enable  him  to 
maintain  interpleader. — Mass.  Sprague  v. 
West,  127  Mass.  471.  Mo.  Hathaway  v. 
Foy,  40  Mo.  640.  N.  J.  Mt.  Holly  L.  &  M.  T. 
Co.  v.  Ferree,  17  N.  J.  Eq.  (2  C.  E.  Gr.) 
117.  N.  Y.  Martin  v.  Ell  wood,  11  Paige  Ch. 
365.  N.  C.  Martin  v.  Maberry,  1  Dev.  Eq. 
169. 


78.  Same  4.  Plaintiff  must  hare  no  other 
remedy  nt  law  open  to  him,  is  requisite  for 
granting  relief  by  interpleader. — See  Ala. 
Henderson  v.  Richardson,  5  Ala.  360;  Tur- 
ner v.  Lawrence,  11  Ala.  427.  111.  Long  v. 
Barker,  85  111.  431;  Curtis  v.  Williams,  35 
111.  App.  618,  633.  Kan.  Board  of  Education 
v.  Scoville,  13  Kan.  17.  Mo.  Freeland  v. 
Wilson,  18  Mo.  380;  Hathaway  v.  Foy,  40 
Mo.  640;  Chandler  v.  Dodson,  52.  Mo.  128. 
W.  H.  Parker  v.  Barker,  42  N.  H.  78,  77  Am. 
Dec.  789.  N.  Y.  Barry  v.  Mutual  L.  Ins. 
Co.,  53  N.  Y.  636;  New  York  ft  H.  R.  Co.  v. 
Haws,  56  N.  Y.  176;  Wood  v.  Swift,  81  N.  Y. 
31:  Dry  Dock  M.  B.  Mission  Church  v.  Carr, 
2  Barb.  60;  Baker  v.  Brown,  64  Hun  627,  19 
N.  Y.  Supp.  268.  Tenn.  Carroll  v.  Parkes, 
1  Baxt.  269.  Wis.  McDonald  v.  Allen,  37 
Wis.  108.  Fed.  Killian  v.  Ebbinghaus,  110 
U.  S.  568,  28  L.  ed.  246,  4  Sup.  Ct.  Rep.  232. 

As  to,  remedy  by  statute  being  a  remedy 
by  law. — See  par.  138,  this  note. 

74.  Same— Same— Another  remedy  In  equ- 
ity will  not  defeat  right  to  relief  by  inter- 
pleader,— 111.  Curtis  v.  Williams,  35  111.  App. 
518.  Kan.  Board  of  Education  v.  Scoville, 
13  Kan.  17.  N.  Y.  Barry  v.  Mutual  L.  Ins. 
Co.,  53  N.  Y.  636;  New  York  &  H.  R.  Co.  v. 
Haws,  56  N.  Y.  175;  Wood  v.  Swift,  81  N.  Y. 
31.  Ens;.  Prudential  Assur.  Co.  v.  Thomas, 
L.  R.  3  Ch.  74;  Warrington  v.  Wheatstone, 
1  Jac.  203;  Morgan  v.  Marsack,  2  Meriv. 
107;  Crawford  v.  Fisher,  10  Sim.  479. 

75.  It  seems  otherwise  where  there  Is  al- 
ready suit  pending  in  equity  against  party, 
to  which  all  claimants  are  parties,  in  which 
he  can  obtain  full  relief. — See  N.  Y.  Lane 
v.  New  York  L.  Ins.  Co.,  56  Hun  92,  9  N.  Y. 
Supp.    52;    Badeau   v.   Rogers,   2   Paige   Ch. 


209.     Ter.  Williams  ▼.  Wright,  20  Tex.  499. 
En*.  Lowe  v.  Richardson,  Z  Madd.  277. 

76.  Same— 6.  The  claims  must  be  for  one 
and  same  thing. — "It  is  inflexible  rule  that 
thing  to  which  parties  make  adverse  claims 
must  be  one  and  same  thing,  or,  in  other 
words,  claims  must  be  identical.  Where 
claims  made  by  defendants  are  of  different 
amounts,  they  never  can  be  identical." — 
Pflster  v.  Wade,  56  Cal.  43,  46.  See  Ala. 
Conley  v.  Alabama  O.  L.  Ins.  Co.,  67  Ala. 
472.  IU.  Newhall  v.  Kastens,  70  111.  156. 
N.  Y.  Shaw  v.  Coster,  8  Paige  Ch.  339,  35 
Am.  Dec.  690,  note  695-712. 

77.  Thus,  a  person  sued  by  his  vendor 
for  price  of  goods,  and  by  third  person  in 
trover  for  their  value,  can  not  maintain 
interpleader  suit,  because  claims  made 
against  him  are  not  identical;  flrst  seeking 
to  enforce  contract,  second  claiming  value 
of  property  which  is  subject  of  it. — Slaney 
v.  Sidney.  14  Mees.  &  W.  800. 

78.  "Right  to  remedy  by  interpleader  is 
founded,  not  on  consideration  that  man 
may  be  subjected  to  double  liability,  but 
on  fact  that  he  is  threatened  with  double 
vexation  in  respect  to  one  liability."  — 
Pflster  v.  Wade,  66  Cal.  43,  47.  See  East 
&  West  Indian  Dock  Co.  v.  Littledale,  7 
Hare  60;  Great  Southern,  etc.,  R.  Co.  v. 
Carry,  15  W.  R.  651. 

79.  Same— Same— Need  not  nil  be  Identi- 
cal.— But  better  doctrine  and  weight  of  au- 
thorities is  to  effect  that  they  need  not  be 
identical  so  long  as  they  are  upon  same 
fund  or  debt  and  absorb  it. — Ala,  Gibson  v. 
Goldthwaite,  7  Ala.  281,  282,  42  Am.  Dec. 
592.  Mich.  School  District  v.  Weston,  31 
Mich.  85.  N.  Y.  City  Bank  v.  Bangs,  2  Paige 
Ch.  570;  McCormick  v.  Supreme  Council 
C.  B.  Legion,  6  App.  Div.  175,  39  N.  Y.  Supp. 
1010;  Koenlng  v.  New  York  L.  Ins.  Co.,  14 
N.  Y.  St.  Rep.  250.  Fed.  Spring  v.  South 
Carolina  Ins.  Co.,  21  U.  S.  (8  Wheat.)  268. 
5  L.  ed.  614.  Bag.  Paris  v.  Gilham,  Coop. 
Ch.  56;  Morley  v.  Thompson,  3  Madd.  564; 
Sleveklng  v.  Behrens,  2  Myl.  &  Cr.  581; 
Suart  v.  Welch,  4  Myl.  &  Cr.  306,  320;  Angell 
v.  Hadden,  2  Meriv.  164,  169,  15  Ves.  244,  16 
Ves.  203. 

80.  Same— Same— Same— Claimants  need 
not  each  claim  all  funds,  debt,  or  property, 
but  claims  of  all  must  cover  entire  fund, 
debt,  or  property. — See  Providence  Bank  v. 
Wilkinson,  4  R.  I.  507,  70  Am.  Dec.  160. 

81.  Same— 6.  The  claims  mast  cover  the 
entire  fund,  property,  or  duty. — "There  may 
be  cases  in  which  all  fund — where  plaintiff 
sustains  to  it  mere  relation  of  trustee  or 
stakeholders-may  not  be  claimed  by  each 
of  defendants;  but  it  must  appear  at  least 
that  defendants  assert  adverse  claims  to  all 
and  every  part  of  it." — Pflster  v.  Wade,  66 
Cal.  43,  46.  See  School  District  v.  Weston, 
31  Mich.  85. 

82.  Where  A  began  storing  wheat  with 
B,   borrowing   money   thereon   from   B,   and 
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then  sold  wheat  to  C,  and  B  delivered  wheat 
to  C,  A  being  indebted  to  D,  thereafter 
assigned  to  him  his  claim  against  C  aris-, 
ing  out  of  sale  of  wheat.  Parties  there- 
after met  and  agreed  upon  amount  coming 
to  B,  but  after  complete  delivery  of  wheat, 
D  demanded  of  C  entire  contract  price.  B 
threatened  to  sue  C  for  amount  it  was 
agreed  upon  was  coming  to  him,  whereupon 
C  filed  bill  in  court  and  procured  injunc- 
tion preventing  B  and  D  from  suing  him, 
and  order  permitting  him  to  pay  money  Into 
court  and  requiring  B  and  D  to  come  in 
and  litigate  their  claims  thereto.  Court 
held  that  this  was  proper,  there  being  no 
misjoinder  of  causes  of  action  or  of  par- 
ties defendant. — Pflster  v.  Wade,  69  Cal.  133, 
10  Pac.  369. 


8S.  Same— Same— Interest  allowed  claim- 
ant,  wken. — Appeal  taken  by  C  on  account 
of  improper  proceedings  and  defective 
pleadings  of  plaintiff;  order  was  subse- 
quently reversed,  B  having  at  all  times  been 
ready  and  willing  to  receive  amount  com- 
ing to  him,  was  held  to  be  entitled  to  in- 
terest on  proportion  due  him. — Pflster  v. 
Wade,   69  Cal.   133,   10  Pac.   369. 

84.  "That  he  was  delayed  in  receiving 
it  was  no  fault  of  his,  and  if  burden  is  to 
be  borne  by  accumulation  of  interest,  it  is 
more  in  consonance  with  law  and  equity 
that  plaintiffs,  who,  by  their  improper  or 
•defective  proceedings  caused  delay,  should 
bear  burden  occasioned  thereby." — Pflster  v. 
Wade,  69  Cal.  133,  10  Pac.  369. 

85.  Same— 7.  The  plaintiff  must  mot  have 
colladed  with  any  claimant  or  claimants. — 
Md.  Kerr  v.  Union  Bank,  18  Md.  396.  N.  J. 
Mlchener  v.  Lloyd,  16  N.  J.  Eq.  (1  C.  B.  Gr.) 
38;  Mt.  Holly  L.  A  M.  T.  Co.  v.  Ferree,  17 
N.  J.  Eq.  (2  C.  E.  Gr.)  117.  N.  C.  Quinn  ▼. 
Patton,  2  Ired.  (N.  C.)  Eq.  48. 

86.  Same — 8.  Plaintiff  mut  mot  dlspmte 
the  amount  of  the  claim. — "It  is  undeviat- 
ing  rule,  that  when  plaintiff  raises  any 
questions  as  to  amount  of  claim  which  is 
subject  of  litigation,  this  alone  will  be  fatal 
to  right  of  remedy." — Pflster  v.  Wade,  56 
Cat  43,  46.  See  Diplock  v.  Hammond,  27 
Eng.  L,  &  Eq.  202. 

87.  Interpleader  action  can  not  be  em- 
ployed to  determine  disputed  claims  be- 
tween plaintiff  and  defendants.  Amount 
claimed  by  defendants  or  either  of  them, 
must  be  admitted  by  plaintiff,  and  plaintiff 
must  be  mere  uninterested  stakeholder. — 
Orient  Ins.  Co.  ▼.  Reed,  81  Cal.  145,  147,  22 
Pac.  484. 

88.  Where  one  of  defendants  claims  more 
than  plaintiff  admits  to  be  due,  this  will  de- 
feat interpleader  unless  plaintiff  amends  his 
complaint  admitting  to  be  due  the  amount 
thus  claimed. — See  Orient  Ins.  Co.  v.  Reed, 
81  Cal.  145,  147,  22  Pac.  484. 

89.  Same— Same  Denial  1m  another  salt 
— Effect  In  Interpleader. — It  is  general  rule 
that  interpleader  can  not  be  Invoked  where 


plaintiff  denies  claim,  but  fact  that  one  of 
claimants  has  sued,  claiming  as  assignee, 
and  answer  has  been  filed  denying  all 
knowledge  of  such  assignment,  this  will  not 
defeat  interpleader  subsequently  filed  in 
which  there  is  no  such  denial.  Such  previ- 
ous denial  being  abandoned,  does  not  bring 
.  case  within  general  rule. — Orient  Ins.  Co.  v. 
Reed,  81  Cal.  145,  147,  22  Pac.  484.  See 
Curtis  v.  Williams,  35  111.  App.  518:  Jew 
v.  Wood,  3  Beav.  579;  Jacobson  v.  Black - 
hurst,  2  John.  &  H.  486. 

80.  Same — 8.  Plaintiff  mast  stand  Indif- 
ferent between  claimants. — In  interpleader 
plaintiff  must  stand  indifferent  between 
parties;  be  mere  uninterested  stakeholder. 
— Orient  Ins.  Co.  v.  Reed,  81  Cal.  145,  147, 
22  Pac.  484.  See  Ala.  Conley  v.  Alabama 
G.  L.  Ins.  Co.,  67  Ala.  472.  Md.  Kerr  v. 
Union  Bank,  18  Md.  396.  If.  Y.  Dbws  v.  Kid- 
der, 84  N.  Y.  121;  Cromwell  v.  American 
L.  &  T.  Co.,  57  Hun  149,  11  N.  Y.  Supp.  144; 
Lawson  v.  Terminal  W.  Co.,  70  Hun  281,  24 
N.  Y.  Supp.  281;  Shaw  v.  Coster,  8  Paige 
Ch.  339,  35  Am.  Dec.  690.  Vt.  Horton  v. 
Baptist  Church,  34  Vt.  309;  Holmes  v.  Clark. 
46  Vt.  22;  French  v.  Robrchard,  50  Vt.  43: 
Wing  v.  Spaulding,  64  Vt.  83,  23  Atl.  615. 
Fed.  Groves  v.  Sentell,  158  U*.  S.  465,  38 
L.  ed.  785,  14  Sup.  Ct.  Rep.  898;  Wells  F.  & 
Co.  v.  Miner,  25  Fed.   533. 

91.  And  must  remain  so  throughout.  — 
Bridesburg  Mfg.  Co's.  Appeal,  106  Pa.  St. 
275;  Wing  ▼.  Spaulding,  64  Vt  83,  23  Atl. 
615. 

02.  Same— 10.  Plaintiff  mast  not  have 
Incurred    am    Independent    liability    to    one 

or  more  of  claimants  independent  of  title 
or  right  of  possession. — Pflster  v.  Wade,  56 
Cal.  43,  46. 

See  11  Encyc.  PI.  &  Pr.  459,  note  5. 

88.  Same— 11.  Plaintiff  mast  have  no  In- 
terest in  subject-matter  as  against  claim- 
ants.— Pflster  v.  Wade,  56  Cal.  43,  49.  See 
Bedell  v.  Hoffman,  2  Paige  Ch.  (N.  Y.)  199; 
Lincoln  v.  Rutland  &  B.  R.  Co.,  24  Vt.  639. 

See  11  Encyc.  PI.  &  Pr.  465,  note  4. 

94.  Must  stand  indifferent  between  par- 
ties, not  claiming  any  title  or  interest 
therein  himself.  —  Ala.  Gibson  v.  Gold- 
thwaite,  7  Ala.  281,  42  Am.  Dec.  592.  Ga. 
Adams  v.  Dickson,  19  Ga.  513,  65  Am.  Dec. 
608;  Tyus  v.  Rust,  37  Ga.  574,  95  Am.  Dec. 
365.  See  HI.  Cogswell  v.  Armstrong,  77  III 
139.  Miss.  Anderson  v.  Wilkinson,  10  Smed. 
&  M.  601.  N.  J.  Wakeman  v.  KIngsland, 
46  N.  J.  Eq.  (1  Dick.)  113,  18  Atl.  680.  R.  I. 
Greene  v.  Mumford,  4  R.  I.  313,  5  R.  I.  472, 
73  Am.  Dec.  79.  Vt.  Horton  v.  Baptist 
Church,  34  Vt.  309.  Eng.  Hogart  v.  Cutts, 
1  Craig  &  P.  204. 

06.  Same— 12.  Plaintiff  mast  he  Igno- 
rant off  rights  off  claimants. — Ignorance  on 
part  of  plaintiff  as  to  right  of  claimants  to 
fund,  debt,  duty,  or  property  owing  by 
or  in  possession  of  plaintiff,  Is  essential  to 
interpleader  in,  on  part  of  person  mere 
stakeholder;   or  there  must  be  some  doubt 
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as  to  whom  he  shall  deliver  property,  pay 
debt,  or  render  duty,  so  that  he  can  not 
safely  do  so  to  either  claimant. — Pflster  y. 
Wade,  66  Cal.  43,  61.  See  Ala.  Gibson  v. 
Goldthwalte,  7  Ala.  281,  42  Am.  Dec.  692. 
Ga.  Strange  v.  Bell,  11  Ga.  103;  Tyus  v. 
Rust,  37  Ga.  674,  96  Am.  Dec.  365.  m.  New- 
hall  v.  Hastens,  70  111.  166;  Cogswell  v. 
Armstrong*,  77  111.  139.  N.  H.  Parker  v. 
Barker,  42  N.  H.  78,  77  Am.  Dec.  789.  N.  Y. 
Dreyer  v.  Rauch,  10  Abb.  Pr.  (N.  S.)  343. 
4  Daly  434,  42  How.  Pr.  22;  Trigg-  v.  Hit*. 
17  Abb.  Pr.  436;  Morgan  v.  Fillmore,  18 
Abb.  Pr.  217;  Bell  v.  Hunt,  8  Barb.  Ch.  391; 
Delaware,  L.  &  W.  R.  Co.  v.  Corwith,  16 
Civ.  Proc.  Rep.  312,  6  N.  Y.  Supp.  792;  Mo- 
hawk &  H.  R.  Co.  v.  Clute,  4  Paige  Ch. 
384;  Shaw  v.  Coster,  8  Paige  Ch.  339,  36  Am. 
Dec.  690.  W.  Va.  Hechmer  v.  Gilligan,  28 
W.  Va.  760. 

00.  Same— .IS.  Plaintiff  must  not  be 
wrong-doer  as  to  either  of  claimants,  or  he 
will  not  be  entitled  to  relief. — Ala.  Conley 
v.  Alabama  G.  L.  Ins.  Co.,  67  Ala.  472.  Ga. 
Hatfield  v.  McWhorter,  40  Ga.  269.  Ind. 
Crane  v.  Burntrager,  1  Ind.  165.  If.  J.  Mt. 
Holly  L.  &  M.  T.  Co.  v.  Ferree,  17  N.  J. 
Eq.  (2  C.  E.  Gr.)  117;  First  Nat.  Bank  v. 
Bininger,  26  N.  J.  Eq.  (11  C.  B.  Gr.)  345. 
N.  Y.  Dodge  v.  Lawson,  22  Civ.  Proc.  Rep. 
112,  19  N.  Y.  Supp.  904;  American  Tel.  Co. 
v  Day,  52  N.  Y.  Supr.  Ct.  Rep.  128;  Fulton 
Bank  v.  Chase,  6  N.  Y.  Supp.  126;  Shaw  v. 
Coster,  8  Paige  Ch.  339,  35  Am.  Dec.  690. 

ST.  Same  — 14.  Plaintiff  most  offer  to 
bring    Into    court    fund,    debt,    or    property 

where  complaint  is  filed  under  first  clause 
or  original  part  of  above  section,  but  is  not 
required  to  do  so  where  he  proceeds  under 
second  clause  of  section,  or  part  added  on 
amendment. — See  para.  2-4,  127,  128,  this 
section. 

IV.    INTERPLEADER— C.    THE  PLEAD- 
INGS. 

S6.  Affidavit  neg-ntlvlnn;  eollnslon  —  Un- 
der  equity  practice,  in  proceedings  in  in- 
terpleader affidavit  by  plaintiff  showing; 
that  he  is  free  from  collusion  with  defend- 
ants or  any  of  them  must  accompany  bill. 
— Tyus  v.  Rust,  87  Ga.  674,  96  Am.  Dec. 
365;  Shaw  v.  Coster,  8  Paige  Ch.  (N.  Y.) 
389,  86  Am.  Dec.  690. 

See  11  Encyc.  PI.  &  Pr.  467,  notes,  4,  6. 

SO.  Same— Same— By  corporation's  offi- 
cer.— Where  proceedings  commenced  by  of- 
ficer of  corporation,  he  must  make  affidavit 
that  "to  best  of  his  knowledge  and  belief 
company  does  not  collude  with  defend- 
ants."— See  11  Encyc.  PI.  St  Pr.  468,  note  1. 

100.  Same— Same— Failure  to  object  be- 
cause of  want  of,  or  insufficiency  of,  affi- 
davit, defect  will  be  considered  waived. — 
Gibson  v.  Goldthwalte,  7  Ala.  281,  42  Am. 
Dec.  692. 


101.  Same— Under  ©ode  practice — Verified 
complaint  which  sets  forth  that  plaintiff  has 
not    colluded    with    defendants    or    any    of 


them  meets  requirements  of  separate  affi- 
davit.— See  Fahle  v.  Lindsay,  8  Ore.  474. 

102.  Affidavit  and  anbatltntlon  —  Relief 
from  liability. — Where  party  Is  sued  upon 
debt  or  contract  or  claim  upon  which  an- 
other has  or  claims  demand  or  right  to  re- 
ceive money,  such  defendant  may  before 
answer  file  affidavit  setting  up  such  facts 
and  have  order  made  thereon  substituting 
such  claimant  as  defendant  in  his  place 
and  stead,  and  by  paying  money  into  court 
be  relieved  of  all  further  liability. — Pflster 
v.  Wade,  69  Cal.  133,  10  Pac.  369;  Howell 
v.  Stetefeldt  Furnace  Co.,  69  Cal.  153,  10 
Pac.  890;  Cross  v.  Eureka  L.  &  Y.  C.  Co.,  73 
Cal.  802,  2  Am.  St.  Rep.  808,  14  Pac.  885: 
Orient  Ins.  Co.  v.  Reed,  81  Cal.  145,  22  Pac. 
484;  Kimball  v.  Richardson-Kimball  Co.,  Ill 
Cal.  886,  393,  43  Pac.  1111;  San  Francisco 
Sav.  Union  v.  Long,  123  Cal.  107,  110,  65 
Pac.  708;  Woodmen  of  the  World  v.  Rut- 
ledge,  133  Cal.  640,  648.  66  Pac.  1105;  San 
Francisco  Sav.  Union  v.  Long,  137  Cal.  68, 
70,  69  Pac.  687. 

108.  Allegations  In  proceeding**  for  — 
Made  on  knowledge. — To  entitle  party  to 
interlocutory  order  that  person  come  in 
and  litigate  his  claim,  his  allegation  must 
show  that  person  to  be  brought  in  In  in- 
vltum  claims  interest  in  property  or  that 
he  has  "made  demand  .  .  .  for  such  prop- 
erty" upon  party  seeking  order  bringing* 
him  in. — McOorray  v.  Stockton  Sav.  &  L. 
Soc,  131  Cal.  321,  326,  68  Pac.  479. 

See,  also,  authorities,  par.  102,  this  note. 

104.  It  should  specifically  state  nature 
and  character  of  claims  of  defendants. — 
Warnock  v.  Harlow,  96  Cal.  298,  31  Pac. 
166.  See  Ala.  Conley  v.  Alabama  G.  L.  Ins. 
Co.,  67  Ala.  472.  Ga.  National  Bank  of 
Augusta  v.  Augusta  C.  A  C.  Co.,  99  Ga.  286, 
25  8.  E.  686.  Mlaa.  Snodgrass  v.  Butler,  64 
Miss.  46;  If.  J.  Varrian  v.  Berrien,  42  N.  J. 
Eq.  (15  Stew.)  1,  10  Atl.  875.  If.  Y.  Mo- 
hawk &  H.  P.  Co.  v.  Clute,  4  Paige  Ch. 
884.  Tenn.  McEwen  v.  Troost,  1  Sneed 
186.  W.  Va.  Oil  Run  Petroleum  Co.  v.  Gale, 
6  W.  Va.  525. 

106.  It  Is  enough  for  him  to  set  forth 
sufficient  of  facts  to  satisfy  court  that  there 
are  conflicting  claims,  against  which  in 
equity  he  is  entitled  to  protection  until  they 
are  determined,  so  that  he  can  pay  with 
safety. — Lozier  v.  Van  Saun,  8  N.  J.  Eq. 
(2  Gr.)  329. 

106.  If  it  shows  that  either  or  neither  of 
claimants  is  entitled,  remedy  will  be  re- 
fused.— See  pars.  10  at  seq.,  this  note. 

107.  Same  —  Same  —  Most  be  on  knowl- 
edge.— Complaint  must  set  forth  facta  on 
petitioner's  own  knowledge. — State  Ins.  Co. 
v.  Gennett,  2  Tenn.  Ch.  82;  Metcalf  v.  Her- 
vey,  1  Ves.  Sr.  248. 

108.  Complaint— Contents  of. — Complaint 
must  contain  facts  showing  plaintiff  to  be 
entitled  to  remedy  (see  pars.  10  et  seq.,  this 
note)  and  should  show: 
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109.  Same— Same— 1.  Adverse  claim*  and 
demands. — Complain  should  show  (a)  that 
there  are  adverse  claims  (see  pars.  23,  24, 
69,  70,  this  note),  or  (b)  that  suit  or  suits 
have  been  brought  or  are  threatened  (see 
par.  26,  this  note),  or  (c)  that  persons  made 
defendants  have  made  demands  (see  par. 
103,  this  note),  or  (d)  made  claims. — Star- 
ling v.  Brown,  70  Ky.  (7  Bush.)  164;  Blue  v. 
Watson,  59  Miss.  619. 


110.  Same— Same— Same— Need  not  show 
both  claims  well-founded. — A  complaint  in 
interpleader  need  not  show  that  both  ad- 
verse claims  are  well-founded,  but  only 
that  they  are  adverse,  and  that  plaintiff  can 
not  safely  determine  which  is  lawful. — 
Fidelity  Savings  A  Loan  Association  v. 
Rodgers  180  CaL  688,  188  Pac.  426. 

111.  Same  — Same  — 2.  Skow  privity  of 
title. — Complaint  must  contain  averments 
showing  privity  of  title  in  claimants. — Kyle 
v.  Mary  Lee  C.  &  R.  Co.,  112  Ala.  606,  20  So. 

851. 
See  par.  71,  this  note. 

112.  Same  —  Same  —  3.  Skow  plaintiff's 
possession,  etc.  —  Complaint  must  show 
plaintiff's  possession  of  fund  or  property, 
or  that  he  owes  the  debt  or  duty,  to  entitle 
him  to  relief.— See  Cobb  v.  Rice,  130  Mass. 
231;  Stone  v.  Reed,  152  Mass.  179,  25  N.  B. 
49. 

See  par.  72,  this  note. 

118.  Same— Same— 4.  Skow  plaintiff  has 
no  other  remedy  at  law,  or  he  will  not  be 
entitled  to  remedy. — See  pars.  78-76,  this 
note. 

114.  Same— Same— 5.  Skow  character  of 
claims. — Complaint  must  show  that  claims 
of  respective  parties  against  him  are  of 
same  nature  or  character. — Shaw  v.  Coster, 
8  Paige  Ch.  (N.  Y.)  339,  35  Am.  Dec.  690. 

See  pars.  76-80,  this  note. 

115.  Same  —  Same  —  6.  Skow  extent  of 
claims. — Complaint  must  show  that  claims 
cover  entire  amount  of  fund,  debt,  or  prop- 
erty in  his  hands,  or  entire  duty  owed. — See 
pars.  81,  82,  this  note. 

116.  Same— Same— 7.  Skow  as  to  collu- 
sion.— Fact  that  plaintiff  has  colluded  with 
defendants  or  any  of  them,  defeats  right  to 
remedy;  for  plaintiff  must  come  into  court 
with  clean  hands;  complaint  should  there- 
fore show  that  he  has  not  colluded. — See 
par.   85,  this  note. 

117.  Same — Same— 8.  Show  as  to  denial 
of  claim. — Complaint  must  show  plaintiff 
does  not  deny  amount  of  claim  or  title  of 
claimants  or  any  of  them. — Orient  Ins.  Co. 
v.  Reed,  81  Cal.  145,  22  Pac.  484.  See  111. 
Hell  man  v.  Schneider,  75  111.  422.  N.  J. 
Illingworth  v.  Rowe,  52  N.  J.  Bq.  (7  Dick.) 
360,  28  Atl.  456.  Fed.  Killian  v.  Ebbinghaus, 
110  U.  S.  568,  28  L.  ed.  4  Sup.  Ct.  232.  Bag. 
East  India  Co.  v.  Edwards.  18  Ves.  377. 

See  pars.  86-89,  this  note. 

118.  Same — Same— •.  Show  Impartiality 
•f  plaintiff. — Complaint  must  show  that 
C.  C.  P.— 42  «* 


plaintiff    stands    indifferent    and    impartial 
between  parties. — See  pars.  90,  91,  this  note. 

119.  Same— Same— 10.  Show  as  to  liabil- 
ity*— Complaint  must  show  that  no  inde- 
pendent liability  to  either  of  claimants  has 
been  incurred. — See  par.  92,  this  note. 

120.  Same — Same— 11.  Show  as  to  plain- 
tiff's Interest. — Complaint  must  show  thai 
plaintiff  disclaims  any  interest  In  subject- 
matter  of  controversy;  that  he  Is  mere 
stakeholder.— Shaw  v.  Coster,  8  Paige  Ch. 
(N.  Y.)  389,  35  Am.  Dec.  690. 

See  pars.  98,  94,  this  note. 

121.  This  need  not  be  done  by  direct 
allegation;  if  plaintiff  states  his  own  posi- 
tion In  such  manner  as  to  negative  any 
interest  of  his  own  in  subject-matter,  it  will 
be  sufficient. — Williams  v.  Matthews,  47 
N.  J.  Eq.  (2  Dick.)  196,  20  Atl.  261;  State 
Ins.  Co.  v.  Oennett,  2  Tenn.  Ch.  82. 

122.  Same— Same— >12.  Show  Ignorance  of 
rlgkt  or  doubt. — Complaint  must  show  that 
plaintiff  is  ignorant  of  rights  of  claimants. 
— Pflster  v.  Wade,  56  Cal.  43,  46.  See  N.  H. 
Parker  v.  Barker,  42  N.  H.  78,  77  Am.  Dec. 
789.  If,  J.  Illingworth  v.  Rowe.  52  N.  J. 
Eq.  (7  Dick.)  360,  28  Atl.  456;  Trigg  v. 
Hits,  17  Abb.  Pr.  436;  Morgan  v.  Fillmore, 
18  Abb.  Pr.  217;  Mohawk  &  H.  R.  Co.  v. 
Clute,  4  Paige  Ch.  384;  Shaw  v.  Coster,  8 
Paige  Ch.  389,  36  Am.  Dec.  690. 

128.  Or  there  is  doubt  in  law  or  fact, 
as  to  which  claimant  Is  entitled.  —  Ala. 
Crass  v.  Memphis  &  C.  R.  Co.,  96  Ala.  447,  11 
So.  480.  Ga.  National  Bank  of  Augusta  v. 
Augusta  C.  &  C.  Co.,  99  Ga.  286,  25  S.  E. 
686.  N.  H.  Parker  v.  Barker,  42  N.  H.  78. 
77  Am.  Dec.  789.  N.  J.  Brlant  v.  Reed,  14  N. 
J.  Eq.  (1  McC.)  271;  Illingworth  v.  Rowe, 
52  N.  J.  Eq.  (7  Dick.)  360,  28  Atl.  466. 
N.  Y.  Baltimore  &  O.  R.  Co.  v.  Arthur,  90 
N.  Y.  234;  Bassett  v.  Leslie,  123  N.  Y.  396. 
26  N.  E.  386;  Pedfleld  v.  Genesee  Co.,  1 
Clarke  Ch.  42;  Mohawk  &  H.  R.  Co.  v.  Clute 
4  Paige  Ch.  384;  Shaw  v.  Coster,  8  Paige 
Ch.  839,  35  Am.  Dec.  690.  R.  I.  Greene  v. 
Mumford,  4  R.  I.  813;  Koppinger  v.  O'Don- 
nell,  16  R.  I.  417,  16  Atl.  714. 

See  par.  95,  this  note. 

124.  Allegation  of  ignorance  will  not  en- 
title to  remedy  where  facts  stated  show 
knowledge  of  liability  to  one  of  claimants. 
—Trigg  v.  HItz,  17  Abb.  Pr.  (N.  Y.)  486. 

126.  Or  where  it  appears  that  right  of 
one  of  two  parties  making  claim  is  wholly 
unfounded. — See  Badeau  v.  Tylee,  1  Sandf. 
Ch.   (N.  Y.)   270. 

126.  Same— Same— 13.  Show  plaintiff  not 
a  wrong-doer.  —  Complaint  should  show 
plaintiff  not  wrong-doer  as  against  claim- 
ants or  any  of  them. — See  par.  96,  this  note. 

127.  Same  —  Same  — 14.  Should  offer  to 
bring  In  fund,  etc.  —  Complaint  in  inter- 
pleader should  offer  to  bring  money  or 
property  Into  court  and  ask  for  interlocu- 
tory order  permitting  plaintiff  to  pay  money 
or  deliver  property  into  possession  of  court. 
— Parker   v.   Barker,   42   N.   H.    78,    77    Am. 
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Dec.  789;  Shaw  v.  Coster,  S  Paler©  Ch.  (N.  T.) 
339,  85  Am.  Dec.  690. 

128.  Otherwise  where  interpleader  filed 
under  second  division  of  above  section. — 
See  pars.  2-4,  97,  this  note. 

120.  Same— Amendment— Bringing  la  mew 
parties  not  allowed,  even  though  claim  of 
such  parties  to  fund,  debt,  or  property  was 
unknown  at  time  complaint  was  filed. — See 
Michigan  &  O.  P.  Co.  v.  White,  44  Mich.  26, 
6  N.  W.  1086. 

ISO.     Same— Same  —  Cartas  defect*  by*— 

Defects  in  matter  of  formal  allegation  may 
be  cured  by  amendment. — Orient  Ins.  Co.  v. 
Reed,  81  Cal.  145,  22  Pac.  484.  See  Ala. 
Con  ley  v.  Alabama  G.  L.  Ins.  Co.,  67  Ala. 
472;  Kyle  v.  Mary  Lee  C.  ft  R.  Co.,  112  Ala. 
606,  20  So.  851.  Del.  Hastings  v.  Cropper,  8 
Del.  Ch.  166.  N.  J.  Briant  v.  Reed,  14  N.  J. 
Bq.  (1  McC.)  271,  277.  N.  Y.  Cromwell  v. 
American  L.  A  T.  Co.,  57  Hun  149,  11  N.  T. 
Supp.  144;  Baker  v.  Brown,  64  Hun  627,  19 
N.  Y.  Supp.  258;  Basse tt  v.  Leslie,  10  N.  Y. 
Supp.  483. 

131.  Thus  where  claimant  files  answer 
claiming  more  than  plaintiff  has  admitted, 
plaintiff  may  amend  admitting  to  be  due 
amount  alleged  by  claimant. — Orient  Ins. 
Co.  v.  Reed,  81  Cal.  145,  22  Pac.  484. 

132.  Or  where  plaintiff  has  omitted  affi- 
davit negativing  collusion,  it  may  be  sup- 
plied by  amendment. — Crass  v.  Memphis  & 
C.  R.  Co.,  96  Ala.  447,  454,  11  So.  480;  Has- 
tings  v.  Cropper,  3  Del.  Ch.  165. 

133.  Or  where  plaintiff  has  omitted  to 
offer  to  bring  fund  or  property  into  court, 
defect  may  be  cured  by  amendment. — Van 
Zandt  v.  Van  Zandt,  17  Civ.  Proc.  Rep. 
(N.  Y.)  448,  7  N.  Y.  Supp.  706;  Williams  v. 
Wright,    20   Tex.    499,    503. 

134.  Same— Same— On  demurrer  amend- 
ments may  be  allowed  in  those  cases  where 
defects  can  be  cured  by  amendment. — Ala. 
Conley  v.  Alabama  G.  L.  Ins.  Co.,  67  Ala. 
472.  N.  Y.  Baker  v.  Brown,  64  Hun  627, 
19  N.  Y.  Supp.  258;  Bassett  v.  Leslie,  10  N.  Y. 
Supp.  483.  Tex.  Williams  v.  Wright,  20  Tex. 
499. 

See  par.  133,  this  note. 

As  to  demurrer  generally,  see  pars.  186- 
159     this   note. 

135.  Demurrer  or  objection— As  to  when 
to  be  taken. — Demurrer  or  objection  must 
be  raised  to  complaint  for  interpleader  or 
any  objection  to  plaintiff's  right  to  main- 
tain action  will  be  deemed  waived. — See 
San  Francisco  Sav.  Union  v.  Long,  123  Cal. 
107,  11\  55  Pac.  708;  Woodmen  of  the  World 
v.  Rutledge,  133  Cal.  640,  643,  65  Pac.  1105. 

136.  Demurrer— »Mes  when— 1.  Complaint 
not  statins;  came  of  action. — Where  com- 
plaint is  defective  and  insufficient — does  not 
state  cause  of  action,— demurrer  lies  same 
as  in  other  actions. — Crass  v.  Memphis  &  C. 
R.  Co.,  96  Ala.  447,  11  So.  480;  Nat.  Bank  of 
Augusta  v.  Augusta  C.  &  C.  Co.,  99  Ga.  286, 
25  S.  E.  686.     111.  Hellman  v.  Schneider,  75 


111.  422.  Ky.  Starling  v.  Brown,  7  Bush. 
164.  Mass.  Sprague  v.  West,  127  Mass.  471; 
Stone  v.  Reed,  152  Mass.  179,  25  N.  B.  49. 
Miss.  Browning  v.  Wat  kins,  10  Smed.  ft  M. 
482.  Mo.  Cheever  v.  Hodgson,  9  Mo.  App. 
565.  N.  H.  Parker  v.  Barker,  42  N.  H.  78, 
77  Am.  Dec  789.  N.  J.  Briant  v.  Reed,  14 
N.  J.  Eq.  (1  McC.)  271;  Williams  v.  Mat- 
thews, 47  N.  J.  Eq.  (2  Dick.)  196,  20  Atl. 
261.  N.  T.  Bassett  v.  Leslie,  128  N.  Y.  896, 
25  N.  E.  886;  Morgan  v.  Fillmore,  18  Abb. 
Pr.  217;  United  States  T.  Co.  v.  Wiley,  41 
Barb.  477;  Cromwell  v.  American  L.  A  T. 
Co.,  57  Hun  149,  11  N.  T.  Sup.  144;  Barker 
v.  Brown,  64  Hun  627,  19  N.  T.  Supp.  258; 
Shaw  v.  Coster,  8  Paige  Ch.  339,  85  Am.  Dec. 
690.  N.  C.  Qulnn  v.  Patton,  2  Ired.  Eq.  48: 
Barker  v.  Swain,  4  Jones  Eq.  220.  R.  I. 
Providence  Bank  v.  Wilkinson,  4  R.  I.  507. 
70  Am.  Dec.  160.  Tenn,  Carroll  v.  Parkes, 
1  Baxt.  269.  Vt.  Lincoln  v.  Rutland  ft  B. 
R.  Co.,  24  Vt  639;  Holmes  v.  Clark,  46  Vt. 
22.     Wis.  McDonald  v.  Allen,  37  Wis.  108. 

1ST.    Same— Sine— 2.   Adequate  remedy  at 

law,— demurrer  lies. — McDonald  v.  Allen,  87 
Wis.  108. 

See  par.  78,  this  note. 


188.     Same  —  Same  —  Same  —  Remedy    by 

statute  is  remedy  at  law. — Board  of  Edu- 
cation v.  Scovllle,  13  Kan.  17;  Dry  Dock 
M.  B.  Mission  Church  v.  Carr,  S  Barb. 
(N.  T.)   60. 


139.  Same  Same— S.  Claims  not  In  priv- 
ity appearing  from  face  of  complaint. — 
Sprague  v.  West,  127  Mass.  471. 

140.  Same— Same  4.  Independent  liabil- 
ity shown  to  one  of  claimants. — Cromwell 
v.  American  T.  A  L.  Co.,  57  Hun  149,  11 
N.  Y.  Supp.  144;  Holmes  v.  Clark,  46  Vt.  22. 


141.  Same  —  Same  5.  Neitner  claimant 
bavin*  rla*bt  to  fund,  debt,  duty,  or  property 
appearing  from  complaint. — Hatfield  v.  Mc- 
Whorter,  40  Ga.  269;  State  Ins.  Co.  v.  Den- 
nett, 2  Tenn.  Ch.  82. 


142.  Same— Same— 6.  No  affidavit  nega- 
tiving collusion. — Ala.  Gibson  v.  Gold- 
thwalte,  7  Ala.  281,  42  Am.  Dec.  592.  Ky. 
Biggs  v.  Kouns,  7  Dana  405.  Mis*.  Snod- 
grass  v.  Butler,  54  Miss.  45;  Blue  v.  Watson, 
59  Miss.  619.  N.  J.  Mt.  Holly  L.  &  M.  Turn- 
pike Co.  v.  Ferree,  17  N.  J.  Eq.  (2  C.  E.  Gr.) 
117. 


As  to  amendment  allowed  for  such  de- 
fect.— See  par.  182,  this  note. 

143.  Otherwise  in  Connecticut  and  In- 
diana, in  which  states  practice  does  not  re- 
quire such  affidavit. — See  Nash  v.  Smith, 
6  Conn.  421;  Conscoclated  Preb.  Soc.  v. 
Staples,  28  Conn.  544;  Nof singer  v.  Reynolds, 
52  Ind.  218. 


144.  Sine— Same— 7.  No  offer  to  brlna; 
In  the  fond  or  property  Into  court. — Ind. 
McGarrah  v.  Prather,  1  Blackf.  299.  Miss. 
Snodgrass  v.  Butler,  64  Miss.  45.  If.  H.  Par- 
ker v.  Barker,  42  N.  H.  78,  77  Am.  Dec. 
789. 
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As  to  amendment  allowing*  for  such  de- 
fect.— See  par.  133,  this  note. 

145.  Compares  Nash  v.  Smith,  6  Conn. 
421  (this  state  seems  to  be  out  of  harmony 
with  all  others  In  various  points  in  inter- 
pleader), and  Blue  v.  Watson,  59  Miss.  619. 

149.  Same— Same— Same— Special  demur- 
rer required  in  some  jurisdictions.  —  See 
Williams  v.  Wright,  20  Tex.  499. 

147.  Same— Same— 8.  No  sulllclent  aver- 
ment of  possession  of  fund,  debt,  or  prop- 
erty by  plaintiff. — Stone  ▼.  Reed,  152  Mass. 
179,   25  N.  E.  49. 

As  to  amendment  allowed  for  this  defect. 
See  pars.  130-134,  this  note. 

148.  Same— Same — 8.  Plaintiff  fully  ad- 
vised aa  to  claimant's  rights  appearing  from 
complaint. — Morgan  v.  Fillmore,  18  Abb.  Pr. 
(N.  T.)  217. 

148.  Same— -Same— 10.  Where  complaint 
shows  one  entitled. — Demurrer  may  be  in- 
terposed to  complaint  in  interpleader  where 
in  attempting  to  state  whole  facts  upon 
which  legal  rights  of  respective  parties  de- 
pend, it  shows  that  one  of  defendants  is 
entitled  and  others  are  not. — Ala.  Crass  v. 
Memphis  &  C.  R.  Co.,  96  Ala.  447,  11  So.  480. 
Ky.  Starling  v.  Brown,  7  Bush.  164.  N.  H. 
Parker  v.  Barker,  42  N.  H.  78,  77  Am.  Dec. 
789,  N.  J.  Briant  v.  Reed,  14  N.  J.  Eq.. 
(1  McC.)  271  If.  Y.  Bassett  v.  Leslie.  123 
N.  Y.  896,  25  N.  E.  386;  Shaw  v.  Coster,  8 
Paige  Ch.  339,  35  Am.  Dec.  690.  N.  C.  Quinn 
v.  Green,  1  Ired.  Eq.  229,  36  Am.  Dec.  46. 

150.  Same  —  On  around  defendant  not 
party  to   another   suit— Overruled,   when. — 

Demurrer  on  ground  that  defendant  Is  not 
party  to  suit  and  has  no  interest  In  any 
suit  pending  between  other  parties  will  be 
overruled  when  it  is  alleged  that  he  threat- 
ens suit  against  plaintiff  as  claimant  of 
part  of  fund,  debt  or  property. — Providence 
Bank  v.  Wilkinson,  4  R.  I.  507,  70  Am.  Dec. 
160. 

151.  Same  — For  uncertainty  In  allega- 
tion* of  complaint  is  not  the  proper  rem- 
edy; objection  should  be  taken  by  motion 
to  make  more  definite  and  certain. — Van 
Zandt  v.  Van  Zandt,  17  Civ.  Proc.  Rep. 
<N.  Y.)   448.  7  N.  Y.  Supp.  706. 

See  par.  160,  this  note. 

182.  Same— OverrullnaT— Glvlnn;  time  to 
answer. — Where  demurrer  is  overruled  de- 
fendant must  be  given  reasonable  time  to 
answer  before  order  of  Interpleader  is  en- 
tered.— Crass  v.  Memphis  &  C.  R.  Co.,  96 
Ala.   447,   11   So.   480. 

15S.  Objection  —  Should  be  made  In  the 
pleadlnga  of  defendants. — See  par.  135,  this 
note. 

154.  Same  —  Same  —  Objection*  at  bear- 
ing-.— But  it  seems  that  where  this  is  not 
done,  and  parties  go  to  trial  and  introduce 
their  evidence,  objections  on  ground  of 
collusion,  interest,  etc.,  may  be  taken  at 
any  time  before  Judgment  and  order  of 
interpleader. — See   If.  J.  Michener  v.  Lloyd. 


16  N.  J.  Eq.  (1  C.  E.  Gr.)  88;  Mt.  Holly  L.  & 
M.  Turnpike  Co.  v.  Perree,  17  N.  J.  Eq.  (2  C. 
E.  Gr.)  117.  W.  Y.  Yates  v.  Tisdale,  3  Edw. 
Ch.  71.  Vt.  Wing  v.  Spaulding,  64  Vt.  83,  23 
Atl.  615.  Enaj.  Toulmin  v.  Reid,  14  Beav. 
499,  21  L.  J.  (N.  S.)  Ch.  301;  Statham  v.  Hall, 
1  Turn.  &  R.  30. 

155.  Otherwise  where  objections  raised 
after  Judgment  and  order. — Fahie  v.  Lind- 
say, 8  Ore.  474. 

166.  Objection  at  hearing  can  not  be 
taken  for  first  time  to  defects  of  form  and 
like  which  should  have  been  taken  by  de- 
murrer or  motion  before  answer, — as  fail- 
ure to  negative  collusion. — Ala.  Gibson  v. 
Goldthwaite,  7  Ala.  281,  42  Am.  Dec.  692. 
Ky.  Biggs  v.  Kouns,  7  Dana  405.  Hbh. 
Cobb  v.  Rice,  130  Mass.  231. 

157.  Or  failure  to  offer  to  bring  the 
fund,  debt,  or  property  into  court;  or  fail- 
ure to  file  answer  to  cross-complaint. — Cobb 
v.  Rice,  130  Mass.  231. 

168.  Same— Same— On  appeal  defendants 
can  not  raise  objection  that  third  person 
should  have  been  made  party,  where  omis- 
sion does  not  affect  their  rights. — Gibson 
v.  Goldthwaite,  7  Ala.  281,  42  Am.  Dec.  592. 

159.  Motion  — To  dismiss  for  want  of 
equity  may  be  made  in  some  states;  where 
made  it  takes  place  and  serves  purpose  of 
demurrer. — Kyle  v.  Mary  Lee  C.  &  R.  Co., 
112  Ala.  606,  20  So.  851;  Varrian  v.  Berrien, 
42  N.  J.  Eq.   (15  Stew.)   1,  10  Atl.  875. 

160.  Motion  and  not  demurrer— Aliena- 
tions uncertain. — Motion  to  make  more  def- 
inite and  certain,  and  not  demurrer  is 
proper  method  of  taking  objection  to  in- 
definite and  uncertain  allegations  in  com- 
plaint for  interpleader. — See  Baltimore  & 
O.  R.  Co.  ▼.  Arthur,  10  Abb.  N.  C.  (N.  Y.) 
147;  Van  Zandt  v.  Van  Zandt,  17  Civ.  Proc. 
Rep.   (N.  Y.)   448,  7  N.  Y.  Supp.  706. 

161.  Answer  of  defendants— Nature  of. — 

Answer  of  each  defendant  in  such  action 
is  in  nature  of  cross-complaint,  and  must 
be  served  upon  each  of  other  defendants, 
who  may  answer  same. — San  Francisco  Sav. 
Union  v.  Long,  123  Cal.  107,  109,  55  Pac. 
708. 

162.  Same— Contents  of. — Answer  of  de- 
fendants may  deny  allegations  of  complaint, 
and  set  up  any  matters  which  will  defeat 
right  to  the  remedy.  Ala.  Crass  v.  Memphis 
&  C.  R.  Co.,  96  Ala.  447,  11  So.  480.  Ind. 
Ketcham  v.  Brazil  B.  C.  Co.,  88  Ind.  515, 
520.  N.  J.  Hall  v.  Baldwin,  45  N.  J.  Eq. 
(18  Stew.)  868,  18  Atl.  976;  Wakeman  v. 
•Kingsland,  46  N.  J.  Eq.  (1  Dick.)  113,  18 
Atl.  680;  Williams  v.  Matthews,  47  N.  J. 
Eq.  (2  Dick.)  196,  20  Atl.  261.  N.  Y.  Rich- 
ards v.  Salter,  6  John.  Ch.  (N.  Y.)  445.  Vt. 
French  v.  Robrchard,  50  Vt.  48. 

163.  Same  —  Same  —  Defendants  not  en- 
titled to  specific  relief  on  such  proceedings, 
and  should  they  ask  for  It  in  their  answers 
and  cross-complaints,  it  will  be  stricken 
therefrom  on  motion. — Wakeman  v.  Kings- 
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land,  46  N.  J.  Bq.  (1  Dick.)  113,  IS  Atl.  680: 
Williams  v.  Matthews,  47  N.  J.  Eq.  (2  Dick.) 
196,  20  Atl.  261. 

164.  Answer  of  plaintiff— To  new  matter 

set  up  by  cross-complaint  must  be  filed  by 
plaintiff,  unless  such  answer  is  waived  by 
proceeding:  to  trial  without.  —  See  Mass. 
Cobb  ▼.  Rice,  180  Mass.  281.  Minn.  Cullen 
v.  Dawson,  24  Minn.  66.  If.  T.  Atkinson  v. 
Manks,  1  Cow.  691,  696;  City  Bank  v.  Bangs, 
2  Paige  Ch.  570. 

V.  INTERPLEADER-^ D.  THE  PRO- 
CEEDINGS. 

165.  Bringing  fond  or  property  into  court 
—In  general* — In  his  complaint  plaintiff 
must  offer  to  bring  the  fund,  debt,  or  prop- 
erty into  court  (see  pars.  116,  117,  this  note), 
and  on  failure  to  do  so  on  motion  he  will 
be  required  by  court  to  bring  it  in,  before 
proceeding  further  in  action. — Coma.  Nash 
v.  Smith,  6  Conn.  421.  Miss.  Blue  v.  Wat- 
son, 59  Miss.  619.  N.  T.  Pepoon  v.  White, 
2  Code  Rep.  109;  Shaw  v.  Coster,  8  Paige 
Ch.  889,  85  Am.  Dec.  690. 

166.  Same— On  giving  bond  wltn  securi- 
ties approved  by  court  conditioned  for  pay- 
ment according  to  direction  of  court,  plain- 
tiff was  allowed  to  proceed  without  pro- 
ducing money  in  Biggs  v.  Kouns,  87  Ky. 
(7  Dana)  405. 

167.  Change  of  place  of  trial— On  sub- 
stitution of  parties, — as  to,  see  par.  188,  this 

note.  * 

• 

168.  Creditor  of  third  person— Claiming 
fund  deposited  by  defendant  for  whom  sub- 
stituted—Course  of  procedure  by  is  to  file 
an  answer  setting  his  right  to  the  fund, 
and,  as  between  himself  and  the  plaintiff 
in  the  action  as  other  claimant,  must  sub- 
mit the  question  to  the  determination  of 
the  court;  he  can  not  proceed  upon  supple- 
mentary proceedings  to  have  the  money  de- 
posited in  court  by  the  released  defendant 
applied  in  satisfaction  of  his  execution. — 
Isreal  ▼.  Bryan*  —  Cal.  App.  —  197  Pac. 
121. 

160.  Dismissal  by  plaintiff— At  any  time 
before  trial,  under  provisions  of  section 
581,  post,  plaintiff  In  action  for  remedy  of 
interpleader  may  dismiss  action,  upon  pay- 
ment of  costs,  where  counter-claim  has  not 
been  made  or  affirmative  relief  asked  for 
by  either  of  defendants  in  answer  of  cross- 
complaint. — Kaufman  v.  Superior  Court,  115 
Cal.   152,   155,  46  Pac.   904. 

• 

170.  Evidence— Admission    In     complaint 

in    action    in    interpleader   by    tenant. — See 
par.  206,  this  note. 

171.  Same— Answer  of  one  defendant- 
Evidence  for  another  where  it  contains  ad- 
missions or  other  matter  in  his  favor. — 
Crane  v.  McDonald,  118  N.  T.  648,  28  N.  E. 
991;  Balchem  v.  Crawford,  1  Sandf.  Ch. 
(N.  T.)  880;  State  Ins.  Co.  v.  Gennett,  2 
Tenn.  Ch.  100. 

172.  Same— Burden  of  proof  In  certain 
cases. — See  par.  206,  this  note. 


173.  Same— To    entitle    to    a    verdict    by 

claimant  brought  in  under  sheriff's  inter- 
pleader (see  par.  21,  this  note)  does  not 
extend  to  every  item  in  sheriff's  levy. — 
Rush  v.  Vought,  65  Pa.  St.  487,  98  Am.  Dec 
766. 

174.  Hearing  and  determining  of  righto 
of  claimants.  —  On  interpleader  granted 
court  will  hear  and  determine  respective 
rights  of  parties  brought  in  in  invitum, 
if  they  are  ripe  for  trial  and  decision; 
otherwise  it  may  direct  an  action,  on  is- 
sue or  reference. — Gibson  v.  Goldthwaite, 
7  Ala.  281,  42  Am.  Dec  692. 

175.  Interlocutory  order— Made,  when*— 

Interlocutory  order  requiring  defendants 
to  come  in  and  litigate  their  conflicting 
claims  should  not  be  made  until  it  has  first 
been  determined  that  plaintiff  has  right 
to  bring  action. — San  Francisco  Sav.  Union 
v.  Long,  128  Cal.  107,  109,  55  Pac  708. 

176.  Interlocutory  order  can  only  be  made 
when  it  is  certain  that  only  question  is  as 
to  which  claimant  is  true  owner  of  debt, 
fund,  or  other  property  for  which  judgment 
is  demanded.  —  Sherman  v.  Partridge,  11 
N.  Y.  Super.  Ct  Rep.  (4  Duer)  646. 

177.  Where  proof  shows  or  defendants 
acknowledge  that  action  is  properly 
brought  an  interlocutory  order  will  be 
made  that  plaintiff  bring  fund,  debt,  or 
property  into  court  and  be  dismissed  from 
action  and  discharged  from  further  liabil- 
ity with  his  costs. — See  Fla.  Sammis  v. 
L'Engle,  19  Fla.  800.  Ga.  Andrews  v.  Hal- 
liday,  68  Ga.  268.  Minn.  St.  Louis  L.  Ins. 
Co.  v.  Alliance  Mut.  L.  Ins.  Co.,  23  Minn.  7. 
N.  J.  Wilson  v.  Salmon,  46  N.  J.  Eq.  (18 
Stew.)  257,  17  Atl.  815;  Supreme  Council 
Order  Chosen  Friends  v.  Bennett,  47  N.  J. 
Eq.  (2  Dick.)  89,  19  AtL  785.  N.  T.  Yates 
v.  Tisdale,  8  Edw.  Ch.  71;  Thomson  v.  Eb- 
bets,  1  Hopk.  Ch.  272;  Bedell  v.  Hoffman,  2 
Paige  Ch.  199;  Balchem  v.  Crawford,  1 
Sandf.  Ch.  880;  Oppenheim  v.  Wolf,  8  Sandf. 
Ch.  671.  Tenn.  State  Ins.  Co.  v.  Gennett,  2 
Tenn.  Ch.  100.  Vt.  Horton  v.  Baptist  Church 
&  Soc,  84  Vt  809.  Vav  George  v.  Pilcher, 
28  Gratt.  299. 

178.  Same— Same— As  to  costs, — see  pars. 
.  184-189,  this  note. 

170.  Same — Permitting  plaintiff  to  pay  In 
fnnd.  etc. — Order  permitting  plaintiff  to  pay 
in  money  or  deliver  property,  subject-mat- 
ter of  controversy,  to  possession  of  court 
is  necessary  to  protect  the  plaintiff. — Wil- 
liams v.  Walker,  2  Rich.  (S.  C.)  Eq.  291,  46 
Am.  Dec.  68. 

180.  Same— Requiring  defendants  to  liti- 
gate claims. — Defendants  interpleaded  may 
be  required  to  come  in  and  litigate  their 
claims  in  same  or  separate  order. — Mich. 
People's  Sav.  Bank  v.  Look,  96  Mich.  7,  64 
N.  W.  629.  If.  J.  Rowe  v.  Hoagland,  7  N.  J. 
Bq.  (8  Hal.)  181;  Willson  v.  Salmon,  45 
N.  J.  Eq.  (18  Stew.)  257,  17  Atl.  815.  If.  Y. 
Bedell  v.  Hoffman  2  Paige  Ch.  199.  Tenn. 
State  Ins.  Co.  v.  Gennett,  2  Tenn.  Ch.  100. 


660 


Tit.  HI. J 


INTERPLEADER—PROCEEDING  AND   INSTANCES. 


•  886 


As  to  hearing  and  determining;  rights  of 

claimants   made   defendants, — see   par.    174, 
this  note. 

181.  Same— Review  of,  at  any  time  be- 
fore the  case  is  finally  disposed  of. — Barth 
v.  Rosenfeld,  86  Md.  604. 

182.  Motion  for  substitution— Offer  to  de- 
posit moM7  In  court— Denial  by  court  and 
entry  of  Judgment— Effect. — Under  the  pro- 
visions of  above  section,  the  deposit  in 
court  provided  for  is  to  be  made  only  In 
pursuance  of  an  interlocutory  order  of 
court;  and  where  the  defendant  requests 
that  such  order  be  made  and  alleges  will- 
ingness to  make  such  deposit,  and  the  court, 
instead  of  making  such  an  order,  enters 
judgment  on  plaintiff's  motion  requiring 
the  defendant  to  pay  to  the  plaintiff  the 
money  it  admitted  to  be  due  upon  the  in- 
surance policy,  thus  in  effect  denying  the 
application  of  the  defendant  to  make  the 
deposit  in  court,  and  for  Its  discharge; 
the  plaintiff  can  not  therefore  rely  upon  the 
failure  of  the  defendant  to  deposit  the 
money  in  court,  to  sustain  the  judgment, 
when  that  failure  resulted  from  his  own 
opposition  to  that  course. — Slmas  v.  Con- 
selho  Supremo  da  Uniao  Portugezado  Cali- 
fornia, 184  Cal.  511,  194  Pac.  1001. 

183.  Substitution  of  parties  Change  of 
place  of  trial. — Person  brought  in  in  in- 
vitum,  under  provisions  of  this  section,  as 
sole  defendant,  is  entitled  to  change  of 
place  of  trial  to  the  county  in  which  he  re- 
sides, and  failure  of  original  defendant  to 
demand  change  of  venue  to  county  of  his 
(its)  residence,  can  not  prejudice  right  of 
such  defendant,  when  upon  his  first  appear- 
ance in  action  he  moves  for  and  demands 
transfer  of  cause  to  oounty  of  his  residence. 
— Howell  v.  Stetefeldt  Furnace  Co.,  69  Cal. 
153,  10  Pac  890. 

See  pars.  65,  66,  102,  175,  this  note. 

184.  Costs    In    interpleader— Generally, — 

as  to,  see  11  Encyc.  PL  &  Pr.  476,  477. 

185.  Where  interlocutory  order  is  made 
bringing  in  claimants  in  invitum  and  dis- 
missing plaintiff  seeking  interpleader,  such 
plaintiff  ceases  to  be  party  to  the  action; 
and  where  parties  litigate  claim,  and  on 
appeal  money  or  property  is  awarded  to 
appellant,  respondent  alone  is  responsible 
for  costs.  —  San  Francisco  Sav.  Union  v. 
Long,  137  Cal.  68,  70,  69  Pac.  687. 

See  par.  102,  this  note. 

186.  Same— To  plaintiff.  —  Where  inter- 
locutory order  is  entered  and  plaintiff  dis- 
missed from  action,  he  will  be  entitled  to 
his  costs. — See  pars.  163  et  seq.  and  185, 
this  note. 

187.  Same— To  defendant. — Where  inter- 
pleader is  filed  after  commencement  of  ac- 
tion, against  plaintiff  in  interpleader,  it  is 
not  necessary  that  plaintiff  should  offer  to 
pay  costs  In  such  previous  action;  costs,  if 
any,  are  taxable  in  such  previous  action. — 
Orient  Ins.  Co.  ▼.  Reed,  81  Cal.  145,  147,  22 
Pac.  484. 


188.  Costs  will  be  allowed  to  defendants 
where  complaint  in  application  in  inter- 
pleader shows  on  its  face  that  plaintiff  is 
not  entitled  to  remedy  and  application  is 
improperly  made. — Shaw  v.  Coster,  8  Paige 
Ch.  (N.  T.)  389,  85  Am.  Dec.  690. 

189.  Same— Same— Complaint  being;  de- 
murrable, if  defendants  answer  instead  of 
demurring,  on  denial  of  remedy  defendants 
can  recover  such  costs  only  as  they  are 
entitled  to. on  demurrer. — Shaw  v.  Coster,  8 
Paige  Ch.  (N.  Y.)  339,  85  Am.  Dec.  690; 
Quinn  v.  Pat  ton,   2  Ired.    (N.  C.)   Eq.  48. 

As  to  allowance  of  Interest* — see  pars. 
81-83,  this  note. 

V.    INTERPLEADER— E.    INSTANCES. 

190.  Dividends  —  Conflicting  claims  to 
money— Ob  payment  Into  court  by  corpora- 
tion and  compliance  with  provisions  of  this 
section  the  corporation  may  have  claimants 
to  dividends  substituted  in  its  place  as  de- 
fendant and  be  relieved  of  all  responsibility. 
— Cross  v.  Eureka  Lu  &  Y.  C.  Co.,  73  Cal.  302, 
2  Am.  St.  Rep.  808,  14  Pac.  885.  See  Salis- 
bury Mills  v.  Townsend,  109  Mass.  115. 

101.  Insurance  loss  Conflicting  claims  to 
money* — Insurance  company  which  has  sus- 
tained a  loss,  and  there  are  conflicting 
claims  on  money  payable  thereunder,  one 
by  assignment  and  other  by  attachment, 
may  file  action  in  interpleader,  have  an 
order  directing  it  to  pay  money  into  court, 
and  be  discharged  from  further  liability. — 
Orient  Ins.  Co.  v.  Reed,  81  Cal.  145,  147,  22 
Pac.  484. 

192.  Same  — Cbance  of  beneficiaries  — 
Claim  by  botb  acts  of  beneficiaries.— Insur- 
ance policy  in  a  mutual  company  issued  to 
beneficiary  in  lieu  of  former  one,  alleged 
to  be  lost,  but  in  favor  of  different  bene- 
ficiary, on  death  of  member  both  bene- 
ficiaries demanding  insurance  money,  court 
held  it  was  proper  place  for  interpleader. — 
McCormick  v.  Supreme  Council  C.  B.  Legion, 
6  App.  Div.  (N.  Y.)  175,  39  N.  T.  Supp.  1010. 

19S.  Compares  Con  ley  v.  Alabama  G.  L. 
Ins.  Co.,  67  Ala.  472. 

194.  Case  last  cited  holds  that  the  two 
policies  do  not  represent  same  debt  or 
duty,  and  bases  its  denial  of  Interpleader  on 
that  ground;  it  is  thought  that  better 
ground  would  be  that  as  to  beneficiaries 
under  first  policy  the  company  is  wrong- 
doer and  for  that  reason  can  not  maintain 
interpleader  as  against  them. — See  par.  126, 
this  note. 

195.  Interest — Allowed  claimant  on  ap- 
peal, when. — See  par.  88,  this  note. 

196.  Permitting;  withdrawal  of  answer 

Leave  to  answer  by  day  stated— Jurisdiction 
to  order  substitution  of  parties. — Where  the 
trial  court  grants  leave  to  a  defendant  to 
withdraw  his  answer  and  in  the  same  order 
fixes  a  date  by  which  he  may  answer,  the 
interests   of   defendant  are   fully  protected 
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and  he  is  not  in  default  for  answer.  The 
court  thereafter,  and  before  answer  day 
fixed  for  defendant  may  order  a  substitu- 
tion of  parties,  and  direct  that  upon  pay- 
ment into  court  by  the  defendant  of  the 
fund  in  migration,  he  be  relieved  from  fur- 
ther responsibility  and  dismissed  from  the 
case. — Isreal  v.  Superior  Court,  43  Cal.  App. 
711,  185  Pac.  682.  See  Isreal  v.  Bryan,  43 
Cal.  App.  711,  197  Pac.  121,  124. 

197.  The  superior  court  has  Jurisdiction 
to  permit  a  defendant  to  withdraw  an  an- 
swer filed  and  errant  leave  to  file  another 
answer,  not  exceeding  thirty  days'  time  In 
addition  to  the  time  allowed  in  section  1054, 
post,  and  in  the  interim  may  make  an  order 
substituting:  another  party  for  and  releas- 
ing: the  defendant. — Isreal  v.  Superior  Court, 
43  Cal.  App.  711,  185  Pac.  682. 


198.     Same— Same— Res   adjudicata. —  The 

court  of  appeals  having  decided  that  the 
superior  court  possessed  such  power  and 
denied  an  alternative  writ  of  mandamus, 
their  decision  will  be  res  adjudicata  when 
the  cause  comes  again  before  the  court  of 
appeals,  on  an  appeal  from  the  judgment 
in  a  trial  on  the  merits  in  the  superior 
court. — Isreal  v.  Bryan,  —  Cal.  App.  — ,197 
Pac.  121. 

189.  Rent— Adverse  claimants  to— Tenant 
may  file  a  complaint  In  Interpleader,  mak- 
ing- all  the  adverse  claimants  parties  de- 
fendant, and  pay  rents  into  court,  under 
this  section,  to  abide  ultimate  decision  of 
cause. — McDevitt  v.  Sullivan,  8  Cal.  592; 
Schluter  v.  Harvey,  65  Cal.  158,  3  Pac.  659. 
See  Ind.  Ketcham  v.  Brazil  B.  C.  Co.,  88  Ind. 
515.  Mass.  Fairbanks  v.  Belknap,  135  Mass. 
179.  Mis*.  Snodgrass  v.  Butler,  54  Miss.  45. 
Ens;.  Cowan  v.  Williams,  9  Ves.  107;  Clarke 
v.  Byne,  13  Ves.  383. 

200.  Or  on  other  claims,  where  there  is 
privity  of  estate  between  claimant  and 
landlord. — McDevitt  v.  Sullivan,  8  Cal.  592; 
Warnock  v.  Harlow,  96  Cal.  298,  31  Am.  St. 
Rep.  209,  81  Pac.  166.  See  Miss.  Snodgrass 
v.  Butler,  54  Miss.  45.  Mo.  Olaser  v.  Priest, 
29  Mo.  App.  1.  Nev.  McCoy  v.  Bateman,  8 
Nev.  126.  N.  Y.  Seaman  v.  Wright,  12  Abb. 
Pr.  304;  Schneil  v.  Lowe,  75  Hun  43,  26  N.  Y. 
Supp.  991;  Badeau  v.  Tylee,  1  Sandf.  Ch. 
270.  W.  Va.  Oil  Run  Petroleum  Co.  v.  Gale. 
6  W.  Va.  525.  Ens;.  Jew  v.  Wood,  3  Beav. 
579,  1  Craig  &  P>  185,  5  Jur.  954;  Hodges 
v.  Smith,  1  Cox  Ch.  363;  Dungey  v.  Angove, 
2  Ves.  Jr.  312;  Angell  v.  Hadden,  15  Ves. 
244,  16  Ves.  203;  Doren  v.  Everett,  2  Ir.  R. 
Eq.  28;  Birmingham  v.  Tuite,  7  Ir.  R.  Eq. 
221. 

201.  In  such  case  court  may  make  order 
directing  tenant  to  pay  amount  of  rent 
stipulated  in  lease  into  court  and  absolve 
tenant  from  liability  to  any  of  parties. — 
Schluter  v.  Harvey,  65  Cal.  158,  160,  3  Pac. 
659. 

202.  Court  may  in  such  case  determine 
rights   of   impleaded   claimants   as   between 


themselves. — Schluter    v.    Harvey,    65    Cal. 
158,   160,   8   Pac.   659. 

203.  Where  the  case  calls  for  execution 
on  given  date  promissory  note  for  specified 
amount  payable*  on  designated  day,  court 
may  direct  that  note  be  executed  payable 
to  order  of  court. — Schluter  v.  Harvey,  66 
Cal.  158,  160,  8  Pac  659. 

204.  Sine-Sane  game  It  was  other- 
wise formerly. — See  11  Bncyc.  PI.  &  Pr. 
449,  450. 

205.  Same — Same — Availing  of  admlaatoa 
of  tenant. — Where  tenant  pays  rent  into 
court  under  order  in  interpleader,  adverse 
claimant  of  legal  title  to  property  may  avail 
himself  of  admissions  in  complaint  that 
plaintiff  owes  the  money,  and  if  entitled 
to  land  may  recover  rent  as  against  land- 
lord, although  actual  value  of  use  and  oc- 
cupation be  more  or  less  than  amount 
deposited. — Warnock  v.  Harlow,  96  Cal.  298, 
808,  31  Am.  St.  Rep.  209,  31  Pac.  166. 

200.     Same  —  Same  —  Borden    of    proof. — 

Where  one  claimant  deraigns  title  from  A, 
who  was  adjudged  to  hold  title  as  trustee 
for  benefit  of  B,  and  decreed  to  execute 
deed  to  B,  to  which  suit  such  claimant  was 
not  party  and  held  deed  executed  before 
but  recorded  after  commencement  of  suit 
by  B,  against  A,  and  other  claimant  de- 
raigns title  from  B  by  deed  executed  after 
such  decree,  burden  of  proof  will  be  on 
grantee  of  B  to  show  that  grantee  of  A  was 
not  bona  fide  purchaser  for  value,  without 
notice  of  the  trust. — Warnock  v.  Harlow,  96 
Cal.  298,  303,  31  Am.  St  Rep.  209,  31  Pac 
166. 

207.  Same— Same  —  Purchaser  for  vain, 
able  consideration— Pre-existlns;  debt  is  val- 
uable consideration  for  purchase  of  land. 

Prey  v.  Clifford,  44  Cal.  835;  Schluter  v.  Har- 
vey, 65  Cal.  158    3  Pac,  669. 

208.  Street  assessment — Action  to  enforce 
—Transfer  of  claim— Subsequent  settlement 

discharges    defendant.  —  See    par.    68,    this 
note. 

200.  Supplementary  proceeding*  —  Judg- 
ment debtor  not  entitled  to.  —  An  inter- 
pleader by  judgment  debtor  is  not  allow- 
able under  this  section. — Collins  v.  Angell, 
72  Cal.  513,  516,  14  Pac.  136.  See  Morgan 
v.  Fillmore,  18  Abb.  Pr.   (N.  Y.)   217. 

210.  Voluntary  payment  Into  court — Does 
»ot  protect. — A  voluntary  payment  by  "the 
defendant  into  court  on  interpleader  under 
last  clause  of  this  section  affords  party  no 
protection.— See  pars.   2-4,   179,  this   note. 

VII.     INTERVENTION. 

211.  Assla-nee  may  Intervene  under  tnls 
section*  has  apparently  been  held  by  su- 
preme court  In  Loughborough  v.  McNevin, 
74  Cal.  260,  257,  5  Am.  St.  Rep.  435,  14  Pac! 
369,  16  Pac.  773;  but  manifestly  section  387 
was  intended;  probably  an  oversight  of  re- 
porter  in   reading   proof. 

As  to  Intervention  generally,  see,  post, 
§  387,  note. 
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§  387.  INTERVENTION,  WHEN  IT  TAKES  PLACE,  AND  HOW  MADE. 

At  any  time  before  trial,  any  person,  who  has  an  interest  in  the  matter  in  liti- 
gation, or  in  the  success  of  either  of  the  parties,  or  an  interest  against  both, 
may  intervene  in  the  action  or  proceeding. 

An  intervention  takes  place  when  a  third  person  is  permitted  to  become  a 
party  to  an  action  or  proceeding  between  other  persons,  either  by  joining  the 
plaintiff  in  claiming  what  is  sought  by  the  complaint,  or  by  uniting  with  the 
defendant  in  resisting  the  claims  of  the  plaintiff,  or  by  demanding  anything 
adversely  to  both  the  plaintiff  and  the  defendant,  and  is  made  by  complaint, 
setting  forth  the  grounds  upon  which  the  intervention  rests,  filed  by  leave  of 
the  court  and  served  upon  the  parties  to  the  action  or  proceeding  who  have 
not  appeared,  and  upon  the  attorneys  of  the  parties  who  have  appeared,  who 
may  answer  or  demur  to  it  within  ten  days  from  the  service  thereof,  if  served 
within  the  county  wherein  said  action  is  pending,  or  within  thirty  days  if 
served  elsewhere. 

History:  Enacted  March  11,  1872,  founded  npon  §§  669,  660,  661 
Practice  Act;  amendment  approved  March  24,  1874,  Code  Amdts. 
1873-4,  p.  296;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  127,  act  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  703; 
Kerr's  State,  and  Amdts.  1906-7,  p.  436. 


INTERVENTION. 
L  In  General,  1-16. 

II.  Bight  to  Intervene — Interest,  17-42. 
m.  Failure  to  Intervene — Effect  of,  43, 

44. 
IV.  What  Constitutes  Intervention,  45- 

49. 
V.  Who  Mat  Intervene,  50-112. 
VI.  Who  Man  Not  Intervene,  113-122. 
VIL  Within  What  Time  Party  Must  In- 
tervene, 123-151. 
VIIL  Method  of  Intervening  —  Statutory, 
152-155. 
IX.  Pleading  and  Practice,  156-187. 
X.  What  Considered  on    Intervention, 

188-192. 
XI.  Bights  on  Intervention — Jury  Trial, 

193-199. 
XII.  Evidence— Burden  of  Proof,  200-203. 
XIII.  Dismissal  — Nonsuit  — Appeal,   204- 
226. 

L  In  General. 

1.  Construction  of  section — As  to  gen- 

erally. 

2.  Same — Does  not  limit  right  to  in- 

tervene. 

3.  Condemnation  proceedings — Bight  to 

intervene. 

4.  Ejectment  —  As  to  intervention  in. 

5.  Homestead  —  Foreclosure    of    mort- 

gage on — Wife  may  intervene. 

6.  Justices'  court — Whether  there  can 

be  intervention  in. 

7.  Land  contests — As  to  intervention  in. 


8.  Mechanics'  lien — Action  to  foreclose 

— Claimant  of  lien  may  intervene. 

9.  Mining   claim  —  Contest  —  Interven- 

tion in. 

10.  Mortgage    foreclosure  —  Intervening 

in  by  creditors. 

11.  Partnership — Creditors  of  individual 

member — Intervening. 
12, 13.  Quo  warranto  proceedings — Interven- 
ing in. 

14.  Replevin — Sureties  on  bond — May  in- 

tervene, when. 

15.  Stockholder  —  Intervention  in   fore- 

closure of  corporate  mortgage. 

16.  Trespass  —  Action  for  —  Intervening 

in. 

IL  Eight  to  Intervene — Interest. 

17.  As  to  origin  and  nature  of  interven- 

tion. 

18.  California  doctrine — Stare  decisis. 

19.  General  rules — Must  be  action  pend- 

ing. 

20.  Same — In  what  actions  granted. 

21.  Same — Interest  protected  in  another 

way. 

22.  Same — Not  granted,  when. 

23,  24.  Same — Retarding  trial — Not  permit- 
ted. 

25,  26.  Requisites  to  entitle  to  intervene — la 
general. 

27-31.  Same — Interest  in  subject-matter. 

32-  34.  Same — Same — Amount  of  interest. 

35-  39.  Same — Same — Direct  interest. 

40,41.  Same — Same — Attaching  creditor  of 
individual  partner. 
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42.  When  proper  remedy  —  Bather  than 

substitution. 

III.  Failure  to  Intervene — Efteot. 

43.  A  waiver  of  right. 

44.  Bound  by  judgment. 

IV.  What  Constitutes  Intervention. 

45, 46.  As  to  generally. 

47.  Filing  petition — By  holder  of  notes 

— Praying  sale  of  property — Not 
an  intervention. 

48.  Intervention  takes  place,  when. 

49.  Minors   already   in   court   by   their 

general  guardian. 

V.  Who  Mat  Intervene. 

50.  As  to  who  may  intervene. 

51.  Same — Any  one  having  an  interest. 

52.  Administrator  —  Claiming    subject- 

matter  of  action. 

53.  Same — As  to  when  administrator  can 

not  intervene. 

54.  Assignee — Of  interest  pendente  lite. 

55.  Same  —  Of  note  secured  by  chattel 

mortgage. 

56.  Same — Of  pledge. 

57.  Assignor  of  subject-matter — May  in- 

tervene, when. 

58.  Same — Same — Effect   of    failure   to 

intervene. 

59.  Attachment    creditors  —  May    inter- 

vene, when. 

60.  Claimant — Of  interest  in  fund,  etc. 

61.  Same  —  Of  lien  —  In  foreclosure  of 

mechanics'  lien. 

62.  Same — Of  money  collected  on  execu- 

tion. 

63.  Same — Of  note  sued  on. 

64.  Same — Of  property  attached  or  debt 

garnisheed. ' 

65.  Same  —  Of  property  in  controversy 

in  action. 

66.  Corporation  —  Foreclosure   of   mort- 

gage of  —  Intervention  by  stock- 
holder. 

€7,  68.  County — Taxes  and  assessments. 

69.  Creditor — Garnishment  by — Bight  to 

intervene. 

70.  Same — Same — Levy  upon   judgment 

is,  when. 

71.  Ejectment — Intervention  in  any  case 

— Not  decided. 

72.  Execution  creditors — May  intervene 

in  attachment,  when. 

73.  Firm  creditors — In  action  for  part- 

nership accounting. 

74.  Garnisher — May  intervene. 

75-  78.  Insane  person — May  intervene — Ap- 
pearance must  be  by  guardian. 

79-  81.  Judgment  creditors  of  defendant — 
May  intervene,  when. 


82.  Same — Having  liens — In  foreclosure 

proceedings. 

83.  Same — Of  same  class — In  action  by 

creditor's  bill. 

84.  Land   contests — Actual   settler  may 

intervene. 

85.  Lien  creditors — May  intervene. 

86,87.  Materialmen — In  foreclosure  of  me- 
chanics' lien. 

88.  Mining  claim — Action  to  determine 

rights  to. 

89.  Mortgagee  —  Of     real     property  — 

Action  to  set  aside  title. 

90.  Same  —  Same  —  Determining  priori- 

ties. 

91.  Same — Same — Junior  to  judgment. 

92.  Same — Same  —  Prior  to  mechanics' 

lien. 

93-95.  Same  —  Same  —  Subsequent  to  me- 
chanics' lien. 

96.  Same — Same— Subsequent    to    mort- 
gage sought  to  be  foreclosed. 

97-  99.  Same — Of  personal  property  —  May 
intervene — When  entitled  to  im- 
mediate possession. 

100.  Part  interest  in  subject-matter — In- 

tervening. 

101.  Same — Same — Same — Effect  of  fail- 

ure to  intervene. 

102.  Purchaser — At  foreclosure  sale. 

103.  Same — At  sheriff  sale. 

104, 105.  Same — From  mortgageor. 

106- 108.  Sureties-^Of  defendant  on  bond  in 
replevin. 

109.  Transferer  of  interest  pendente  lite. 

110.  Same — Effect  of  failure  to  intervene. 

111.  Trespass — Right  to  intervene,  when 

— Complaint  in  intervention. 

112.  Wife — In  foreclosure  on  homestead. 

VL  Who  Mat  Not  Intervene. 

113.  As  to  generally. 

114.  Same — To  dismiss  action  —  Not  al- 

lowed. 

115.  Same — In  ejectment — To  quiet  title. 

116, 117.  Administrator  —  Controversy  be- 
tween heirs. 

118.  Claimant — In  land  contests — When. 

119, 120.  Same  — Same —  Alleging  title  ad- 
versely to  both  parties— Can  not 
intervene  in  ejectment. 

121, 122.  Creditors — General — Simple  contract 
creditors. 

VIL  Within  What  Time  Party  Mat  Inter- 
vene. 

123, 124.  Before  issue  joined — After  issue. 

125, 126.  Before  trial  —  Issue  not  being 
changed. 

127.  Same — Same — Trial   not    materially 
delayed* 
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128.  Same — After    appointment    of    re- 
ceiver. 

129,130.  Same— After  cause  called  for  trial. 

131.  Same— After   trial   begun — Not   al- 
lowed. 

132- 134.  Same — After  trial  but  before  judg- 
ment. 

135.  Same — Judgment  creditors. 

136.  Same — Settlement — Agreement  for— 

Cuts  off  right. 

137.  Same — Default — Equivalent  to  trial. 

138-145.  After  final  judgment — Not  allowed, 
when. 

146.  Same — Exception  to  rule. 

147.  Same — On  reversal — Intervention  al- 

lowed. 

148.  Same — After  decision  in  land  contest. 

149, 150.  After    interlocutory    order    for    ac- 
counting— Allowed. 

151.  After  appeal — Not  allowed. 

VIII.  Method  of  Intervention — Statutory. 

152.  As  to  how  made — Statutory  proceed- 

ing. 

153.  Same — On  ez  parte  motion. 

154.  Refusal  to  allow  or  dismissing  inter* 

vention — Appeal. 

155.  Same — Same — Curing  error. 

IX.  Pleading  and  Practice. 

156.  As  to  generally. 

157.  Change  of  issue  by  intervener — Ob- 

jection on  ground  of. 

158.  Complaint  in   intervention  —  Requi- 

sites of. 

159.  Same — An  answer  in  effect,  when. 

160.  Same  —  An  intervention  treated  as 

complaint. 

161.  Same — Same — Cross-complaint. 

162- 165.  Same — Insufficiency — Objection    for. 

166.  Same — Same — Waiver  of  dbjection. 

167.  Same — Verification. 

168.  Answer  —  Denial    of    averments    in 

complaint. 

169.  Same — Same — Presumed. 
170, 171.  Findings— Failure  to  find. 

172.  Motion — For  leave  to  file  complaint 

— Discretion  of  court. 

173.  Same — Same — Same — Presents  judi- 

cial question. 

174.  Same  —  To  dismiss  intervention  — 

Requisites  of. 

175,176.  Objection     to    intervention  —  When 
must  be  made. 

177.  Order  of  court — Consolidating  causes 

— Provision  for  intervention. 

178.  Same — Granting  intervention — After 

case  called  for  trial. 

179-181.  Rules  governing  interveners. 

1S2.  Substitution  of  intervener — Consent. 


183,184.  Trial  of  cause — Not  to  be  retarded 
by  intervener. 

185.  Same  —  Jury  trial  —  Intervener  en- 
titled to. 
186, 187.  Judgment — What  may  provide. 

X.  What  Considered  on  Intervention. 

188.  As  to  generally — Changing  issue,  etc. 

189, 190.  Creditors — Restriction  of  inquiry  and 
relief. 

191.  Foreclosure  of  mortgage  —  Creditors 

intervening  can  not  question  valid- 
ity of  mortgage. 

192.  Same — On  homestead  —  Wife  inter- 

vening   can    litigate     homestead 
character  only. 

XL  Rights  on  Intervention — Jury  Trial. 

193- 195.  As  to  generally. 

196.  Same — Default  of  defendant. 

197.  Same — In  action  to  purchase  state 

lands. 

198.  Same  —  Intervener  may  join  either 

party. 

199.  Same — Jury  trial. 

XH  Evidence— Burden  of  Proof. 

200.  Attachment — Plaintiff's  proof  to  de- 

feat intervener. 

201.  Same — Interveners  alleging  no  debt 

due — Burden  on  plaintiff  to  make 
out  cause. 

202,203.  In     replevin  —  Intervener     claiming 
title — Burden  of  proof. 

XIII.  Dibmissal— Nonsuit — Appeal. 

204-  206.  Dismissal— By  plaintiff. 

207.  Same — By  intervener. 

208.  Same — By   court — Of   complaint   in 

intervention. 

209.  Nonsuit  of  plaintiff — Does  not  dis- 

miss intervener,  when. 

210-213.  Appeal— By  plaintiff  —  In  justices y 
court. 

214.  Same — Same — Complaint  in  interven- 

tion not  being  set  out  in  record. 

215.  Same — By  defendant  —  From  judg- 

ment in  favor  of  intervener. 

216.  Same — By  defendant  and  intervener 

— Affirming  on  one,  reversing  on 
the  other. 

217.  Same  —  By  intervener  —  Demurrer 

sustained. 

218.  Same — Same — Joining  as  defendant. 

219.  Same — Same — From  final  judgment 

— Not  allowed,  when. 

220-225.  Same — Same  —  From  order  denying 
motion  to  intervene. 

226.  Same — Sureties  on  replevin  bond. 
I.     IN  GENERAL. 


As  to  Intervention,  srenernlly,  see  37  Cent. 
Dig.    col.    2428,    §§  57-75;    15    Am.    Dec    162; 
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16  Am.  Dec.  182;  60  Am.  Dec.  431;  65  Am. 
Dec.  621;  73  Am.  Dec.  573;  79  Am.  Dec.  187; 
86  Am.  Dec.  148;  99  Am.  Dec.  722;  58  Am.  St. 
Rep.  105;  11  PI.  &  Pr.  494-512. 

As  to  origin  and  nature  of  intervention 
and    proceeding    to    enforce    the    right    of, 

see   16   Am.   Dec.   177-184. 

A»  to  Intervention  where  the  property  of 
an  Insolvent  debtor  la  In  the  haada  of  a 
receiver,  see,  post,  9  568  and  note. 

1.  Cons  traction  of  section— As  to  gener- 
ally.— As  to  various  points  in  construction 
of  this  section,  see  pars.  26-31,  37-39,  160, 
this  note. 

2.  Same— Does  not  limit  right  to  Inter- 
vene.— The  above  section  does  not  limit 
right  to  Intervene  to  any  particular  kind 
of  class  of  actions  or  proceedings,  but  is 
general. — Robinson  v.  Crescent  City  M.  A  T. 
Co.,  93  Cal.  316,  319,  28  Pac.  950. 

8.  Condemnation  proceedings-- Right  to 
Intervene.  —  Under  the  provisions  of  the 
Above  section  a  person  claiming:  by  adverse 
appropriation  a  right  to  a  flow  of  water  as 
against  a  lower  riparian  proprietor,  has 
no  right  to  intervene  In  an  action  against 
such  lower  proprietor  by  another  upper 
proprietor  to  condemn  the  right  of  the 
lower  proprietor  to  the  flow  of  water. — San 
Joaquin  &  K.  River  C.  &  Irr.  Co.  v.  Steven- 
son,  164  Cal.   221,   128  Pac.  924. 

As  to  Intervention   In  eminent  domain. — 

See,  post,   {  1246  and  note. 

4.     Ejectment— As    to    Intervention     in, — 

see  pars.   71,  119,  120,  this  note. 

8.     Homestead     Foreclosing  mortgage  on 
—Wife   may  Intervene. — See  pars.   Ill,   112, 
this  note. 

6.  Justices'  court- Whether  there  can  be 
Intervention  In  referred  to  but  not  deter- 
mined in  Rossi  v.  Superior  Court,  114  Cal. 
371,  373.  46  Pac  177  (the  right  assumed 
by  council  on  both  sides). 

7.  Land   contest*— As  to  Intervention  In 

proceeding  to  determine  who  entitled  to 
purchase  public  lands. — See  par.  84,  this 
note. 

8.  Mechanics'  lien— Action  to  foreclose— 
Claimant  of  lien  may  l»tervene. — See  pars. 
86,   87,    this  note. 

9.  Mining    claim— Contest  —  Intervention 

In. — As  to  generally,  see  par.  88,  this  note. 

10.  Mortgage  foreclosure— Intervening  fn 
by  creditors  of  mortgageor  and  lienors. — 
As  to,  see  pars.  89-99,  this  note. 

11.  Partnership— Creditors  of  Individual 
-member  attaching  his  interest  in  firm  busi- 
ness and  property,  not  entitled  to  inter- 
-vene. — See  pars.  40,  41,  this  note. 

12.  <*uo  warranto  proceedings— Interven- 
ing In. — No  right  to  Intervene  in,  because 
of  want  of  interest  in  the  litigation  of  such 
direct  and  immediate  character  that  such 
proposed  intervener  would  either  gain  or 
lose  by  the  direct  legal  operation  and  ef- 


fect of  any  judgment  that  might  be  ren- 
dered.— People  ex  rel.  Glidden  v.  Green,  1 
Idaho  235,  239,  following  Hall  v.  Volcano 
Water  Co.,  13  Cal.  62,  73  Am.  Dec.  669; 
Davis  v.  Eppinger,  18  Cal.  378,  79  Am.  Dec. 
184;  Speyer  v.  Ihmels,  21  Cal.  280,  81  Am. 
Dec.  157.  See  Pittock  v.  Buck,  15  Idaho  54. 
96  Pac.  214. 

13.  In  an  action  In  quo  warranto  against 
an  Irrigation  district,  alleged  to  have 
usurped,  and  to  be  unlawfully  exercising, 
powers  and  franchises  of  legally  organized 
irrigation  district,  bona  fide  purchasers  may 
be  permitted  to  intervene  as  parties  defend- 
ant.— People  ex  rel.  Fogg  v.  Perris  Irr. 
Dist.,  132  Cal.  289,  290,  64  Pac.  399,  778. 

14.  Replevin— Sureties  on  bond— May  in- 
tervene, when. — See  pars.  106-108,  this  note. 

15.  Stockholder  —  Intervention  In  fore* 
closure  of  corporate  mortgage*  when. — See 
par.  66,  this  note. 


16.     Trespass— Action  for— Intervening  in. 

— Where  committed  at  Instance  and  direc- 
tion of  third  person,  intervention  by  him. — 
as  to,  see  par.  Ill,  this  note. 

II.     RIGHT    TO    INTERVENE— INTEREST. 

As  to  intervention  generally,  see  note  in 
15  Am.  Dec.  162;  16  Am.  Dec.  182;  60  Am. 
Dec.  431;  65  Am.  Dec.  521;  78  Am.  Dec.  573: 
79  Am.  Dec.  187;  86  Am.  Dec.  148;  99  Am. 
Dec.  722;  58  Am.  St.  Rep.  105;  11  Encyc. 
PI.  &  Pr.  494-512. 

IT.  As  to  origin  and  nature  of  Interven- 
tion, and  proceedings  to  enforce  the  right 
of. — See  16  Am.  Dec.  177-184  and  note. 

See  pars.  152  et  seq.,  this  note. 

As  to  origin  and  purposes  of  Intervention, 

see  discussion  and  authorities  in  123  Am. 
St.  Rep.   281. 

18.  California      doctrine  —  Stare     decisis 

said  to  be  the  foundation  of  in  Lewis  v. 
Harwood,  28  Minn.  428,  435,  487,  10  N.  W. 
586. 

19.  General  rules— Must  be  action  pend- 
*««*• — In  order  to  intervention  there  must 
be  suit  pending. — Fischer  v.  Hanna,  8  Colo. 
App.  471,  47  Pac.  303,  808. 

30.     Same  — In    whnt    actions    granted.— 

The  right  to  Intervene  is  not  limited  to  any 
particular  kind  or  class  of  actions. — Robin- 
son v.  Crescent  City  M.  &  T.  Co.,  98  Cal.  316, 
319,  28  Pac.  960. 

21.  Same— Interests  protected  in  another 

way. — Fact  that  intervener  may  or  may  not 
protect  his  interest  in  some  other  way. 
is  not  material. — Coffey  v.  Greenfield,  65 
Cal.  382;  Kimball  v.  Richardson-Kimball 
Co.,  Ill  Cal.  386,  396,  43  Pac.  1111;  Dennis 
v.  Kolm,  131  Cal.  91,'  93,  63  Pac.  141.  See 
Taylor  v.  Bank  of  Volga,  9  S.  Dak.  672,  574, 
70  N.  W.  834. 

22.  Same— Not  granted,  when. — It  is  gen- 
eral rule  that  intervention  will  not  be  al- 
lowed when  It  would  retard  principal  suit, 
or    require   reopening   of   case   for    further 
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evidence,  or  delay  trial  of  action,  or  change 
position  of  original  parties. — Hibernia  Sav. 
&  L.  Soc.  v.  Churchill,  128  Cal.  633,  636,  61 
Pac.  278.  See  Iowa.  Van  Gorden  v.  Ormsby, 
55  Iowa  657,  664,  8  N.  W.  625.  La.  Mayer 
v.    Stahr,    35    La.    Am.    57;    Boyd    v.    Heine, 

41  La.   Ann.   393,    6   So.   714;   Cahn   v.   Ford, 

42  La.  Ann.  965,  8  So.  477.  Tex.  Ragland  v. 
WIsrock,  61  Tex.  391. 

23.  Same— Retarding-  trial — Not  permit- 
ted.— An  Intervener  not  permitted  to  retard 
action  or  proceedings. — See  note  15  Am. 
Dec.  184,  11  Encyc.  PI.  &  Pr.  510,  511. 

See  par.  127,  this  note. 

24.  But  going  to  trial  before  Interven- 
er's complaint  is  served  on  adverse  party 
is  irregular  and  premature,  and  will  not 
anTect  intervener's  right  to  trial  on  the  Is- 
sues raised  by  his  complaint. — See  par.  184, 
this  note. 

25.  Requisites  to  entitle  to  Intervene- 
In  general. — It  was  early  laid  down  in  this 
state  by  Mr.  Justice  Field,  that  to  entitle 
a  person  to  intervene  In  an  action,  the  in- 
terest mentioned  in  the  above  section  must 
be  in  the  matter  In  litigation,  and  be  of 
such  a  direct  and  immediate  character  that 
the  intervener  will  either  gain  or  lose  by 
the  direct  legal  operation  and  effect  of 
the  judgment  that  may  be  rendered  in  the 
action. — Horn  ▼.  Volcano  Water  Co..  13  Cal. 
62,  73  Am.  Dec.  669;  Davis  v.  Eppinger,  18 
Cal.  378;  79  Am.  Dec.  184;  Speyer  v.  Ihmejs, 
21  Cal.  280,  81  Am.  Deo.  157;  followed  in 
People  ex  rel.  Glidden  v.  Green,  1  Idaho 
235,  239;  Pittock  V.  Buck,  15  Idaho  54,  96 
Pac.    214. 

As  to  proceedings  In  which  available*  see 

note  123  Am.  St.  Rep.  296. 

As  to  right  of  a  Jadgment  creditors  may 
intervene  any  time  before  Judgment  en- 
tered.— See  11  PI.  &  Pr.  503. 

2*.  In  general.  —  "To  avail  himself  of 
right  given  by  this  section,  applicant  must 
have  either  an  interest  in  matter  in  litiga- 
tion, or  in  success  of  one  of  parties  to  ac- 
tion, or  interest  against  both  of  them. 
Interest  here  referred  to  must  be  direct  and 
not  consequential,  and  it  must  be  an  inter- 
est which  is  proper  to  be  determined  in 
action  in  which  intervention  is  sought.  In 
one  sense,  it  may  be  said  that  creditors  of 
plaintiff  in  action  for  damages  may  have 
an  interest  in  his  recovering  judgment 
against  defendant,  since  thereby  he  may  be 
able  to  recover  his  own  debt,  but  such  in- 
terest will  not  give  him  right  to  intervene 
in  action.  Second  sentence  of  section  itself 
defines  circumstances  under  which  inter- 
vention may  be  had,  and  is  to  that  extent 
limitation  upon  terms  used  In  first  sen- 
tence. The  third  person  must  have  interest 
in  claiming  what  is  sought  by  complaint, 
or  in  resisting  claim  of  plaintiff,  or  must 
demand  something  which  is  involved  in  liti- 
gation adversely  to  both  of  parties. — Isaacs 
v.  Jones,  121  Cal.  257,  261,  53  Pac.  793,  1101. 


27     Same  —  Interest  In  subject-matter. — 

Interest  entitling  person  to  intervene  must 
be  one  created  by  claim  or  demand,  or  some 
part  thereof,  on  subject-matter  of  action, 
or  some  part  thereof.  —  Horn  v.  Volcano 
Water  Co.,  13  Cal.  62.  73  Am.  Dec.  569; 
Robinson  v.  Crescent  City  M.  &  T.  Co..  93 
Cal.  316,  28  Pac.  950.  See  Colo.  Curtis  v. 
Lathrop,  12  Colo.  169,  20  Pac. 250;  Henry  v. 
Travelers*  Ins.  Co.,  16  Colo.  179,  26  Pac. 
318;  Morey  v.  Lett,  18  Colo.  128,  31  Pac. 
857.  111.  Shannahan  v.  Stevens,  139  111.  428, 
28  N.  E.  804.  La.  Brown  v.  Saul,  4  Mart. 
(N.  S.)  434,  16  Am.  Dec.  175.  Minn.  Dennis 
v.  Spencer,  51  Minn.  259,  38  Am.  St.  Rep. 
499,  53  N.  W.  681.  Neb.  Kansas  &  C.  P.  R. 
Co.  v.  Fitzgerald,  33  Neb.  137,  49  N.  W.  1100. 
Tex.  Stansell  v.  Fleming,  81  Tex.  294,  16 
S.  W.  1033. 

28.  "There  have  been  many  decisions 
upon  right  of  intervention  which  Is  given 
by  this  section,  but  in  none  of  them  has 
there  been  any  attempt  to  define  the  right 
in  any  clearer  terms  than  those  of  the  sec- 
tion itself.  Whether  any  particular  case 
is  within  terms  of  premises  is  best  deter- 
mined by  consideration  of  facts  of  that 
case,  and  consideration  of  effect  of  any 
particular  construction  to  be  given  to  a 
statute  Is  of  advantage  In  determining  con- 
struction to  be  given  to  It,  and  is  frequently 
decisive  of  the  question." — Isaacs  v.  Jones, 
121  Cal.  257,  261,  53  Pac.  793,  1101. 

29.  Intervener  must  have  an  Interest  in 
the  subject-matter,  an  interest  in  the  suc- 
cess in  one  of  the  parties  or  an  interest 
against  both  or  he  can  not  be  admitted  as 
a  party.  When  he  Is  admitted  the  plead- 
ing which  he  presents  and  files  must  state 
facts  sufficient  if  true  to  establish  the  right 
or  interest  which  he  claims.  He  stands 
upon  the  same  footing  In  this  respect  as 
the  other  parties. — Moran  v.  Bonynge,  157 
Cal.  295,  298,  107  Pac.  312. 

30.  A  person  may  intervene  in  an  action 
who  has  an  interest  in  the  matter  in  liti- 
gation, or  in  the  success  of  either  of  the 
parties,  or  an  Interest  against  both.  The  in- 
terest mentioned  In  the  code,  which  entitles 
a  person  .to  intervene  in  a  suit  between 
other  persons,  must  be  in  the  matter  in  liti- 
gation and  of  such  a  direct  and  immediate 
character  that  the  intervener  will  either 
gain  or  lose  by  the  direct  legal  operation 
and  effect  of  the  judgment. — Elliott  v.  Su- 
perior Court,  168  Cal.  727,  145  Pac.  101. 

31.  "The  interest  mentioned  in  statute 
(act  1854,  88  71,  72,  73),  which  entitles  per- 
son to  intervene  in  suit  between  other  par- 
ties, must  be  in  matter  in  litigation,  and  of 
such  direct  and  immediate  character  that 
intervener  will  either  gain  or  lose,  by  direct 
legal  operation  and  effect  of  judgment." — 
Horn  v.  Volcano  Water  Co.,  13  Cal.  62,  69, 
73  Am.  Dec.  569. 

32.  Same— Same— Amonnt    of    Interest. — 

The  code  does  not  attempt  to  specify  what 
or  how  great  interest  shall  be,  in  order  to 
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give  right  to  Intervene.  Any  Interest  la 
sufficient. — Coffey  v.  Greenfield,  56  Cal.  382. 
See  Kimball  v.  Richardson- KJm ball  Co.,  Ill 
Cat  386,  StS,  48  Pac  1111;  Dennis  t.  Kolm, 
181  Cal.  91,  98,  98  Pac.  141;  Taylor  ▼.  Bank 
of  Volga,  9  S.  Dak.  572,  574,  70  N.  W.  884: 
Bowen  v.  Needles  Nat.  Bank,  78  Fed.  176, 
177. 

33.  If  be  "has  any  interest  In  matter  In 
litigation  or  in  success  of  either  of  parties," 
he  has  right  to  Intervene. — Coffey  v.  Green- 
field, 55  Cal.  882;  Dennis  v.  Kolm,  131  CaL 
91,  93.  68  Pac  141. 

34.  Provisions  of  our  statute  are  taken 
substantially  from  Code  of  Procedure  of 
Louisiana,  and  practice  in  that  state  is  to 
allow  party  to  intervene  where  he  has  any 
Interest. — Coffey  v.  Greenfield,  55  CaL  382; 
Dennis  v.  Kolm,  131  CaL  91,  98,  63  Pac. 
141.  See  Tale  v.  Hoopes,  16  La.  Ann.  811; 
Letchford  v.  Jacobs,  17  La.  Ann.  79;  Field 
v.  Harrison,  20  La.  Ann.  411. 

33.  Sane  8«t  Direct  interest. — To  en- 
title third  party  to  Intervene  In  action  or 
proceeding  he  must  have  direct  interest  in 
subject-matter  of  action. — Brooks  v.  Hager, 
5  Cal.  281;  Yuba  v.  Adams,  7  Cal.  35,  37; 
Davis  v.  Eppinger,  18  Cal.  378,  381,  79  Am. 
Dec.  184;  Coburn  v.  Smart,  53  Cal.  742,  744. 
See  lad.  Stingley  v.  Nichols,  131  Ind.  214, 
218,  30  N.  E.  34.  Mima.  Bennett  v.  Whit- 
comb,  25  Minn.  148,  153.  Fed.  Ex  parte 
Chamberlain,  55  Fed.  704,  707. 

36.  For  or  against  one  or  other  of  par- 
ties, or  adversely  to  both. — Stlch  v.  Dick- 
inson, 88  Cal.  608,   611. 

37.  "Interest"  provided  for  in  code  "must 
be  direct  interest,  by  which  intervening 
party  Is  to  obtain  immediate  gain,  or  suf- 
fer loss,  by  judgment  which  may  be  ren- 
dered between  original  parties;  otherwise, 
strange  anomaly  would  be  introduced  into 
our  jurisprudence  of  suffering  an  accumu- 
lation of  suits  in  all  instances  where  doubts 
might  be  entertained,  or  entered  into  imag- 
ination of  subsequent  plaintiffs,  that  de- 
fendant against  whom  previous  action  was 
under  prosecution  might  not  have  property 
sufficient  to  discharge  all  his  debts.  For,  as 
the  first  judgment  obtained  might  give  pref- 
erence to  person  who  should  obtain  it,  all 
subsequent  suitors,  down  to  last,  would 
have  an  indirect  interest  in  defeating  ac- 
tion of  first." — Gasquet  v.  Johnson,  1  La. 
431.  See  Brown  v.  Saul,  4  Mart.  (La.)  N. 
S.  434,  16  Am.  Dec.  176. 

38.  "To  authorize  intervention,  there- 
fore, interest  must  be  that  created  by  claim 
to  demand,  or  some  part  thereof,  in  suit, 
or  claim  to,  or  lien  upon,  property,  or  some 
part  thereof,  which  is  subject  of  litiga- 
tion."— Horn  v.  Volcano  Water  Co.,  13  Cal. 
62,  70,  73  Am.  Dec.  659. 

39.  Interest  must  be  of  such  direct  and 
immediate  character  that  he  will  either 
pain  or  lose  by  direct  legal  operation  and 
♦  flffct  of  Judgment. — Horn  v.  Volcano  Water 
Co..   13  Cal.  62,   73  Am.  Dec.   569;   Brown  v. 


Saul,   4  Mart.   (La.)   N.  &  434.  16  Am.  Dec. 
175. 

-Attaching  creditor  of 
by  attaching  his  Indi- 
vidual Interests  In  partnership,  has  no  such 
Interest  in  proceeding  to  wind  up  affairs 
of  partnership  as  will  entitle  him  to  in- 
tervene therein. — Isaacs  v.  Jones,  121  CaL 
257,  262.  53  Pac  783.  1161  (Beatty,  C.  J„ 
dissenting). 
See  par.  73,  this  note. 

41.  Where  action  is  brought  against  A 
and  B,  as  partners,  alleging  C  to  be  mem- 
ber of  the  firm,  to  recover  for  goods,  wares, 
and  merchandise  sold  and  delivered,  and 
money  in  hands  of  D,  claimed  to  belong  to 
C,  Is  attached,  and  E  intervened  denying 
that  money  attached  belonged  to  C  or  to 
firm  of  A  ft  B,  claiming  It  to  have  been 
at  all  times  his  own,  complaint  shows  such 
Interest  as  entitles  E  to  intervene. — Dennis 
v.  Kolm,  131  CaL  81,  83,  63  Pac  141. 


snWrttntlem. — In  those  eases  in  which,  dur- 
ing the  pendency  of  an  action  to  set  aside 
a  conveyance  of  real  property,  the  com- 
plainant transfers  his  interest  in  such  prop- 
erty, the  remedy  by  the  grantee  Is  by  In- 
tervention rather  than  by  substitution, 
where  the  complainant  still  retains  such 
right  or  interest  that  he  can  be  benefited 
by  the  final  judgment;  e.  g.,  where  the  con- 
veyance complained  against  contains  cov- 
enants for  title  upon  whjcb,  should  it  be 
permitted  to  stand,  he  may  become  person- 
ally liable. — Walker  v.  Sanders,  103  Minn. 
124,  128  Am.  St.  Rep.  276,  114  N.  W.  649. 

m.     FAILURE  TO  INTERVENE—EFFECT. 

43.  A  waiver  of  right  to  Intervene  is  held 
to  occur  where  creditor  who  has  right  and 
opportunity  to  Intervene  fails  to  do  so. — 
Meissner  v.  Meissner,  68  Wis.  336,  82  N.  W. 
51. 

44.  Bonnd  hy  Jadgmeat  or  decree  in 
which  right  and  opportunity  to  intervene 
exist,  but  party  fails  to  do  so. — Gradwohl 
v.   Harris,   29   Cal.   150. 

IV.  WHAT  CONSTITUTES  INTERVEN- 
TION. 

45.  As  to  generally. — Intervention  is  act 
by  which  person,  of  his  own  motion,  be- 
comes party  to  suit  between  others. — 11 
Encyc.  PI.  &  Pr.  495. 

46.  An  intervention  takes  place  when  a 
third  person  is  permitted  to  become  a  party 
to  an  action  or  proceeding  between  other 
persons,  either  by  joining  the  plaintiff  in 
claiming  what  is  sought  by  the  complaint, 
or  by  uniting  with  the  defendant  in  resist- 
ing the  claims  of  the  plaintiff,  or  by  de- 
manding anything  adversely  to  both 
plaintiff  and  defendant. — Elliott  v.  Superior 
Court,  168  Cal.  727,   145  Pac.  101. 

47.  Filing  petition— By  holder  of  note*  - 
Praying  sale  of  property— Not  Intervention. 

— Filing  a   petition    in  .such   action    by    the 
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holder  of  two  promissory  notes  of  the  cor- 
poration, praying  for  a  sale  of  the  property 
described  in  the  trust  deed  securing  the 
notes  does  not  make  the  petitioner  a  party 
to  the  action  by  intervention,  although  his 
petition  is  styled  a  petition  in  interven- 
tion. Hence  he  has  no  right  to  appeal 
from  an  order  appointing  a  receiver,  but  he 
may  apply  for  a  writ  of  prohibition  arrest- 
ing further  proceedings. — Elliott  v.  Superior 
Court,  168  Cal.  727,  145  Pac.  101. 

48.  Intervention  takes  place  when  order 
is  made  by  court,  permitting  applicant  to 
become  party. — Ah  Qoon  v.  Superior  Court, 
61  Cal.  555,  556;  Rossi  v.  Superior  Court, 
114  Cal.  371,  378,  46  Pac.  177. 

40.  Minor*  already  In  court  hy  their  gen- 
eral guardian,  who  have  guardian  ad  litem 
appointed  and  file  complaint  in  Interven- 
tion, this  is  not  an  Intervention  but  sub- 
stitution of  guardians. — Temple  v.  Alexan- 
der, 53  Cal.  3,  8. 

See,  ante,  9  386  and  note. 

V.     WHO   MAY   INTERVENE. 

50.  An  to  who  may  Intervene,  generally, 
see  15  Am.  Dec.  162,  163,  note;  11  Ehcyc.  PI. 
&  Pr.   495-503. 

51.  Same— Any    one    having    an    Interest 

in  matter  In  litigation  may  be  permitted 
to  Intervene  before  trial  of  action  or  hear- 
ing of  proceeding. — Leontg  v.  BlBcailuz,  101 
Cal.  330,  85  Pac.  875. 

See  pars.  27  et  seq.,  this  note. 

52.  Administrator  —  Claiming  ■abject- 
matter  of  action. — An  administrator  claim- 
ing note  and  mortgage  sued  upon  belong 
to  estate  of  his  decedent,  has  right  to  In- 
tervene In  action. — Stich  v.  Dickinson,  38 
Cal.  608,  610. 

58.  Same— As  to  when  administrator  can 
not  Intervene,  see  pars.  116,  117,  this  note. 

64.     Assignee— Of    Interest    pendente    lite 

may  intervene  under  this  section.  Thus 
where  pledgeor  of  collateral,  on  tender  and 
refusal  of  pledgee  to  surrender,  brings  ac- 
tion against  pledgee  for  damages  for  con- 
version, and  thereafter  assigns  and  transfers 
his  interest  In  pledge,  and  In  the  cause  of 
action  for  its  conversion,  to  another,  latter 
Is  entitled  to  intervene  under  this  section. 
— Loughborough  v.  McNevin,  74  Cal.  250, 
257,  5  Am.  St.  Rep.  435,  14  Pac.  369,  15  Pac. 
773  (Code  Civ.  Proc,  S  886,  cited  in  opinion, 
thought  to  be  error  for  S  387). 

55.  Same— Of  note  secured  by  chattel 
mortgage  may  intervene  in  action  affecting 
property  mortgaged. — See  Harman  v.  Bar- 
hydt,  20  Neb.  625,  630,  81  N.  W.  488. 

50.  Same— Of  pledge  may  Intervene  in 
action  to  enforce  same. — Loughborough  v. 
McNevin,  74  Cal.  250,  5  Am.  St.  Rep.  435,  14 
Pac.  369,  16  Pac.  778  (Code  Civ.  Proc,  9  386 
as  authority  In  opinion,  thought  to  be  error 
for   5  887). 

57.  Assignor  of  the  subject-matter  of  ac- 
tion who  still  retains  interest  therein,  al- 


though assignment  is  general. — Gradwohl  v. 
Harris,  29  Cal.  150. 

58.  Same— Same— Effect  of  failure  to  In- 
tervene in  such  case. — See  pars.  48,  44,  this 
note. 

60.  Attachment  creditors— May  Intervene, 
when. — Attachment  creditors,  in  subsequent 
action  against  attachment  defendant,  upon 
proper  showing,  may  intervene  for  purpose 
of  contesting  validity  of  first  attachment. 
— Horn  v.  Volcano  Water  Co.,  13  Cal.  62, 
73  Am.  Dec.  569;  Davis  v.  Eppinger,  18  Cal. 
378,  381,  79  Am.  Dec.  184;  Speyer  v.  Ihmels. 
21  Cal.  280.  287,  81  Am.  Dec.  157;  McComb 
v.  Reed,  28  Cal.  281,  287;  Coghill  v.  Marks. 
29  Cal.  673;  Cohn  v.  Goldsteen,  Cal.  Oct. 
Term,  1863;  Kimball  v.  Richardson-Kimball 
Co.,  Ill  Cal.  386,  896,  43  Pac.  1111.  See 
Bennett  v.  Whltcomb.  25  Minn..  148,  153: 
Lewis  v.  Harwood,  28  Minn.  428,  437,  10 
N.  W.  586;  see,  also,  16  Am.  Dec.  182,  note: 
65  Am.  Dec.  521,  note;  73  Am.  Dec.  573. 
nate;  79  Am.  Dec.  187,  note;  86  Am.  Dec. 
148,  note;  99  Am.  Dec.  722,  note. 

As  to  furnisher's  right  to  Intervene,  see 

par.   74,  this  note. 

00.  Claimant  — Of    Interest    In    fund    or 

property  held  in  trust  sought  to  be  reached 
by  creditor's  bill,  which  claim  Is  founded 
upon  an  agreement  inter  partes  entered 
into  prior  to  execution  of  trust  and  whictf 
was  to  have  been  included  in  trust,  but  was 
not,  may  intervene,  set  up  facts,  and  have 
trust  agreement  reformed  so  as  to  protect 
his  interests. — Ward  v.  Waterman,  85  Cal. 
488,  24  Pac.  930. 

01.  Same— Of  Hen— In  action  to  foreclose 
mechanics'  lien  may  intervene  within  time 
allowed  by  law,  and  this  will  be  as  much 
a  compliance  with  law  as  instituting  orig- 
inal suit. — Mars  v.  McKay,  14  Cal.  127;  Shel- 
don v.  Gunn,  56  Cal.  582,  587.  See  Elliott 
v.  Ivers,  6  Nev.  289,  290;  Skyrne  v.  Occi- 
dental M.  &  M.  Co.,  8  Nev.  219,  231. 

02.  Same— -Of  money  collected  on  execu- 
tion, may  intervene. — Cobb  v.  Depuc,  ?2  La. 
Ann.  244. 

03.  Same— Of  note  sued  on  adversely  (as 
administrator  of  deceased  owner),  although 
claiming  adversely  to  both  parties. — Stich 
v.  Dickinson  (Goldner,  intervener),  38  Cal. 
608. 

04.  Same— Of  property  attached  or  a  debt 
garnlsheed  may  intervene  in  attachment 
proceedings. — Daniels  &  Co.  v.  Clark,  38 
Iowa  556. 

65.  Same— Of  property  In  controversy  In 
action,  as  in  case  of  transfer  of  interest 
pendente  lite. — Brooks  v.  Hager,  5  Cal.  281. 
See  Coburn  v.  Smart,  53  Cal.  742,  744;  Brown 
v.  Saul,  4  Mart.  (La.)  N.  S.  434,  16  Am.  Dec. 
175,  note  182;  Haydel  v.  Batemen,  2  La. 
Ann.  755;  Baldree  v.  Davenport.  7  La.  Ann. 
587;  Brown  v.  Brown,  22  La.  Ann.  475. 

00.  Corporation— Foreclosure  of  mortgage 
of— Intervention  by  stockholders  will  be  al- 
lowed  on  proper  application   and  showing, 
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where  corporation  has  refused  to  answer, 
or  having  properly  and  fully  answered, 
probably  will  not  prosecute  defense  in 
good  faith;  and  such  intervening:  stock- 
holders may  plead  and  prove  all  material 
facts  In  action,  and  may  also  cause  neces- 
sary parties  to  be  brought  in. — Waymire 
v.  San  Francisco  &  S.  M.  R.  Co.,  112  Cal. 
646,  651,  44  Pac  1086.  See  Morrill  v.  Little 
Falls  Mfg.  Co.,  46  Minn.  260.  48  N.  W. 
1124;  Bronson  v.  La  Crosse  &  M.  R.  Co.,  69 
U.  S.  (2  Wall.)  283,  17  L.  ed.  725;  Bayliss 
v.  Lafayette  M.  ft  B.  R.  Co.,  8  Biss.  C.  C. 
193,  2  Fed.  Cas.  1079. 

67.  County  —  Taxes    aad    SMeumesti. — 

County  with  claim  for  taxes  may  intervene. 
— Ex  parte  Chamberlain,  55  Fed.  704,  707. 

68.  In  litigation  concerning  ditch  assess- 
ment, county  may  intervene  on  appeal. — 
Stingley  v.  Nichols,  131  Ind.  214,  218,  30 
N.  E.  84. 

69.  Creditor— Garnishment  by — Right  to 
intervene  in  action  and  set  up  his  rights 
under  this  section. — Dore  v.  Dougherty,  72 
Cal.  232,  235,  1  Am.  St.  Rep.  48,  13  Pac.  621. 

As    to    creditor's    right    to    Intervene,    see 

pars.  69,  74,  this  note. 

70.  Same— Some— Levy    on    Judgment    is, 

when. — Judgment  is  not  subject  to  levy  and 
sale  under  execution  (McBride  v.  Fallon, 
65   Cal.   301,  4   Pac.   17;   Dore  v.  Dougherty, 

72  Cal.  232,  234,  13  Pac.  621);  but  attempted 
levy  by  sheriff,  who  delivered  to  and  left 
with  Maurice  Dore  copy  of  the  writ,  with 
notice  in  writing  that  such  property,  to  wit, 
"all  right,  title,  and  interest  In  and  to 
certain  judgment  obtained  in  superior  court, 
department  five,  of  the  city  and  county  of 
San  Francisco,  In  which  George  Dougherty 
is  plaintiff,  and  Maurice  Dore  defendant, 
judgment  having  been  rendered  on  ninth 
day  of  August,  1880,  against  said  Maurice 
Dore  for  the  sum  of  two  thousand  one  hun- 
dred eighty-six  dollars,  and  costs";  also' 
notifying  Dore  that  he  levied  upon  all 
moneys,  goods,  credits,  effects,  debts  due  or 
owing,  or  In  his  possession,  or  under  his 
control;  and  requesting  him  not  to  pay  or 
transfer  the  same  to  any  one  save  said  offi- 
cer; this  constitutes  garnishment. — Dore  v. 
Dougherty,  72  Cal.  232,  235,  1  Am.  St.  Rep. 
48,  13  Pac.  621. 

71.  Ejectment— Intervention  in  any  case 

raised,  but  not  decided  whether  permissible, 
in  Rosecrans  v.  Ellsworth,  52  Cal.  509,  511. 
See  pars.  119,  120,  this  note. 

72.  Execution  creditors  —  May  Intervene 
In  attachment,  when. — Execution  creditors 
may  intervene,  upon  proper  showing,  to  de- 
feat lien  of  prior  attachment-creditor. — 
See   Horn  v.  Volcano  Water  Co.,  13  Cal.  62, 

73  Am.  Dec.  569;  Davis  v.  Eppinger,  18  Cal. 
378,  79  Am.  Dec.  184;  Speyer  v.  Ihmels,  21 
Oal.  280,  81  Am.  Dec.  157;  Coghill  v.  Marks, 
29  Cal.  673;  Coffey  v.  Greenfield,  65  Cal. 
382:  Kimball  v.  Richardson-Kimball  Co.,  Ill 
Cal.  386,  393,  43  Pac.  1111. 
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73.  Firm  of  creditor*— In  action  for  part- 
nership accounting?. —  Firm  creditors  may 
join  in  action  between  partners  for  account- 
ing, for  purpose  of  sharing  in  funds  of 
partnership  In  hands  of  one  of  members, 
proceeds  of  fraudulent  sale  of  firm  prop- 
erty.— Grossini  v.  Perazzo,  66  Cal.  545,  6  Pac. 
450. 

See  pars.  40,  41,  this  note. 

74.  Gamisher— May  Intervene. — Garnish- 
ment, being  one  form  of  attachment  under 
our  law,  person  who  has  procured  garnish- 
ment to  be  levied  may  intervene. — Kimball 
v.  Richardson-Kimball  Co.,  Ill  Cal.  386,  393, 
43  Pac.  1111. 

See  pars.  59,  69,  70,  this  note. 

As  to  levy  on  Judgment  being  a  garnish- 
ment, see  par.   70,   this  note. 

75.  Insane  person— May  Intervene— Ap- 
pearance must  be  by  guardian.  —  Insane 
person  may  intervene  where  otherwise 
qualified,  but  can  appear  only  by  general 
guardian  or  guardian  ad  litem. — Security 
Loan  &  T.  Co.  v.  Kauffman,  108  Cat  214,  222, 
223,   41  Pac.   467. 

76.  The  court  has  same  authority  to  ap- 
point guardian  ad  litem  before  filing  of 
complaint  in  intervention  that  it  has  to  ap- 
point guardian  ad  litem  for  infant  plaintiff 
before  action  is  commenced. — Security  Loan 
ft  T.  Co.  v.Kauffman,  108  Cal.  214,  222,  228, 
41  Pac.  4677 

77.  This  appointment  is  a  traversable 
fact,  and  must  be  alleged  In  complaint. — 
Security  Loan  &  T.  Co.  v.  Kauffman,  108 
Cal.  214,  41  Pac.  467.  See  Crawford  v.  Neal, 
56  Cal.  821. 

78.  This  being  case  the  appointment  of 
guardian  ad  litem  must  be  made  in  such 
case  before  complaint  in  intervention  is 
filed. — Security  Loan  A  T.  Co.  v.  Kauffman, 
108  Cal.  214,  222,  41  Pac.  467. 

79.  Judgment  creditors  of  defendant  — 
May  Intervene  to  set  aside  as  to  them  at- 
tachment procured  on  debt  not  yet  due. — 
Davis  v.  Eppinger,  18  Cal.  378,  881,  79  Am. 
Dec.  184;  Speyer  v.  Ihmels,  21  Cal.  280,  287, 
81  Am.  Dec.  157;  Kimball  v.  Richardson-Kim- 
ball Co.,  Ill  Cal.  386,  393,  48  Pac.  1111.  See 
Ark.  Davis  v.  Claflin,  63  Ark.  157,  165,  58 
Am.  St.  Rep.  105,  35  L.  R.  A.  776,  38  S.  W. 
662,  1117,  41  S.  W.  996.  Idaho.  People  ex 
rel.  Glidden  v.  Green,  1  Idaho  235  239. 
Minn.  Lewis  v.  Harwood,  28  Minn.  428,  436, 
10  N.  W.  586.  Tex.  Freiberg  v.  Freiberg, 
74  Tex.  122,  127,  11  S.  W.  1123.  Wash.  Lan- 
gert  v.  Brown,  3  Wash.  Tr.  102,  106,  13  Pac. 
704.  La.  Brown  v.  Saul.  4  Mart.  (N.  S.) 
434.   16  Am.  Dec.  175,  note  181,  182. 

80.  Because  attachment,  In  this  state,  on 
debt  not  yet  due,  Is  void  as  to  creditors 
whose  interests  are  affected  Injuriously 
thereby. — Davis  v.  Eppinger,  18  Cal.  378,  S81, 
79  Am.  Dec.  184.  See  Deere  W.  &  Co.  v. 
Eagle  Mfg.  Co.,  49  Neb.  385,  391,  68  N.  W. 
504. 

See  58  Am.  St.  Rep.  106,  note. 


Tit.  111.] 


INTERVENTION— WHO  MAY  INTERVENE. 


S88T 


81.  Otherwise  where  statute  authorizes 
an  attachment  on  debt  not  due. — Espenhaln 
v.  Meyer  (Steinkirchner),  74  Wis.  379,  384, 
43  N.  W.  157. 


82.  Same  — HaTins  liens— Im  foreclosure 
proceedings. — Judgment  creditors,  having 
liens,  may  intervene  as  subsequent  debtors 
in  foreclosure  suits  against  common  debtor. 
— Horn  v.  Volcano  Water  Co.,  13  CaL  62, 
63,  73  Am.  Dec.  569. 


92.     Same  —  Same  —  Prior    to    mechanic** 

lien. — Mortgagee  holding  prior  mortgage 
may  intervene  in  action  to  enforce  mechan- 
ics* lien. — Walker  v.  Hauss-Hijo,  1  Cal.  183; 
Van  Winkle  v.  Stow,  23  Cal.  457. 


83.  Same  Of  same  class— In  action  by 
creditor's  bill. — Judgment  creditors  of  same 
class  with  plaintiff  may  intervene  in  credi- 
tor's bill  to  reach  unpaid  subscriptions  to 
stock  of  debtor  corporation. — Baines  v.  West 
Coast  L.  Co.,  104  Cal.  1,  37  Pac.  767. 

84.  Land  contests— Actual  settler  may  In- 
tervene.— An  actual  settler  on  swamp-lands 
may  intervene  in  action  to  determine  who 
is  entitled  to  purchase;  if  such  petition  does 
not  show  right  to  Intervene,  court  may,  in 
its  discretion,  allow  intervener,  as  amicus 
curias,  to  remain  in  case  for  purpose  of 
showing  that  neither  of  parties  is  qualified 
to  purchase  land,  where  he  is  allowed  to 
take  nothing  by  judgment. — McNee  v. 
Lynch,  88  Cal.  519,  521,  26  Pac.  508. 

85.  Lien  creditors— May  Intervene* — Lien 
creditors  have  right  to  intervene. — Langert 
v.  Brown,  3  Wash.  Tr.  102,  106,  13  Pac.  704 
(mortgagee  may  intervene  in  suit  against 
mortgageor). 

See  pars.  61,  69,  70,  91  et  seq.,  this  note. 

86.  Materialmen— In  foreclosure  of  me- 
chanics9 Hen. — A  materialman  who  has  not 
filed  lien  can  not  intervene. — See  Walker  v. 
Hauss-Hijo,  1  Cal.  183. 

87.  Statute  must  be  strictly  complied 
with  to  give  rights  under  mechanics'  lien 
law.— Walker  v.  Hauss-Hijo,  1  Cal.  183; 
Davis  v.  Livingstone,  29  Cal.  283,  286.  See 
Shackelford  v.  Beck,  80  Va.  573,  578;  State 
ex  rel.  Rosenblatt  v.  Sargent,  12  Mo.  App. 
228,   235. 

See,  post,  S  1187  and  note. 

88.  Miming;  claim  — Action  to  determine 
rlajht  to  under  section  2326  United  States 
Revised  Statutes,  only  such  persons  as  have 
filed  claims  to  land  in  United  States  land 
office  are  entitled  to  intervene. — Mount 
Blanc  Consol.  Gravel  Mln.  Co.  ▼.  Debour,  61 
Cal.  364. 

89.  Mortgagee  Of  real  property*— Action 
to  act  aalde  title. — Mortgagee  may  intervene 
in  action  to  have  set  aside  title  of  mort- 
gageor.— Webb  v.  Keller,  26  La.  Ann.  596. 

90.  Same— Same— Determining  priorities. 
— Mortgagee  holding  another  mortgage  on 
same  property  may  intervene  and  have 
priorities  determined. — Woodworth  v.  Zim- 
merman, 92  Ind.  349,  858. 

91.  Sane— Same- Junior  to  Jndameat. — 
Mortgagee  Junior  to  Judgment  under  which 
land  was  unfairly  sold,  may  intervene  and 
pray  foreclosure  in  action  by  mortgageor 
to  annul  execution  sale. — Jones  v.  Martin, 
26  Tex.  67,  80  Am.  Dec.  641. 


93.  Same— Same— Snbseqnent  to  mechan- 
ics* lien. — Mortgagee  subsequent  to  me- 
chanics' lien  for  labor  and  work  done  may 
be  permitted  to  intervene  if  he  makes  timely 
application. — Hocker  v.  Kelley,  14  Cal.  164 
(head-note   erroneously   says    mortgageor). 

94.  What  is  timely  application,  or  appli- 
cation within  reasonable  time,  is  within 
sound  discretion  of  court. — See  Gale  v. 
Frazier,  4  Dak.  196,  206,  30  N.  W.  138;  Smith 
v.  Gale,  144  U.  S.  509,  520,  86  L.  ed.  521,  12 
Sup.  Ct.  Rep.  674. 

95.  Where  suit  was  pending  for  some 
time  and  application  unduly  delayed,  being 
made  just  as  plaintiff  was  taking  judgment, 
application  for  lease  to  intervene  is  prop- 
erly denied. — Hocker  v.  Kelley,  14  Cal.  164. 
See  Colo.  Rockwell  v.  Coffey,  20  Colo.  397, 
400,  38  Pac.  376.  Dak.  Gale  v.  Frazier,  4 
Dak.  196.  206,  30  N.  W.  138.  Idaho.  People 
ex  rel.  Glidden  v.  Green,  1  Idaho  235,  238. 
Fed.  Smith  v.  Gale,  144  U.  S.  509,  520,  36 
L.  ed.  621,  12  Sup.  Ct.  Rep.  674. 

96.  Same  —  Same  —  Snbseqnent  to  mort- 
a*aa~e  sona*ht  to  be  foredoaed. — Mortgagee 
subsequent  to  one  in  foreclosure  may  inter- 
vene for  purpose  of  showing  mortgage 
sought  to  be  foreclosed  is  barred  by  statute 
of  limitations. — Coster  v.  Brown,  23  Cal.  142. 

See  pars.  104,  105,  this  note. 

97*  Same— Of  personal  property— May  In- 
tervene—When entitled  to  Immediate  poa- 
sesalon  under  recorded  mortgage  may  in- 
tervene In  action  brought  by  third  person  to 
recover  from  mortgageor  specific  property. 
—Martin  v.  Thompson,  68  Cal.  3,  5. 

98.  The  mortgage  being  upon  growing 
crop  lien  of  mortgage  is  not  lost  by  sever- 
ance, or  tortious  removal  of  third  person, 
even  though  done  in  good  faith. — Martin  v. 
Thompson,  68  Cal.  8,  5;  Wilson  v.  Prouty, 
70  Cal.  196,  197,  11  Pac.  608;  Chittenden  v. 
Pratt,  89  Cal.  178,  183,  26  Pac.  626. 

99.  Fact  that  plaintiff  in  such  action 
takes  property  and  gives  bond  as  provided 
by  statute  does  not  defeat  mortgagee's 
right  to  Intervene. — Martin  v.  Thompson,  63 
Cal.  3,  5. 

100.  Part  Interest  In  subject-matter— In- 
tervening.— Part  interest  in  claim  sued  on 
entitles  to  intervene;  as  where  party  gives 
absolute  transfer  of  claim  but  retains  an 
interest  therein,  on  suit  brought  on  claim 
by  assignee,  assignor  Is  entitled  to  inter- 
vene to  protect  his  interest. — Gradwohl  v. 
Harris,  29  Cal.  150,  154. 

101.  Same— Same — Same—Effect  of  fail- 
ure to  Intervene. — See  pars.  43,  44,  this  n-ote. 

102.  Purchaser— At  foreclosure  sale  may 

intervene  in  action  to  obtain  a  decree  that 
defendant  held  certain  real  property  (in- 
cluding those  sold  on  foreclosure)   in  trust 
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tor  plaintiff,  and  to  compel  convey 
Coffey  v.  Greenfield,  ft  CaL  382. 


VL    WHO  MAT  NOT  INTERVENE. 


-At  •aerfsT  sale  may  intervene 
to  maintain  validity  of  sale. — Thompson  v. 
Chouveau,  7  Hart.  (La.)  N.  8.  SSI*  IS  Am. 
Dec.  246. 


may  inter- 
vene in  action  to  foreclose  mortgage  for 
purpose  of  showing  right  to  foreclose  mort- 
gage is  barred  by  statute  of  limitations; 
or  to  show  any  other  fact  which  will  pre- 
vent foreclosure  of  "mortgage  as  to  him.  In 
such  case  he  can  not  interpose  plea  beyond 
his  Interest,  and  therefore  can  only  prevent 
foreclosure. — Coster  v.  Brown,  23  CaL  142; 
Grattan  v.  Wiggins,  22  CaL  IS.  See  Lord  ▼. 
Morris,  18  CaL  4S2,  4S0;  McCarthy  v.  White, 
21  CaL  415;  Low  v.  Allen,  26  CaL  141;  Lent 
v.  Shear,  26  CaL  S61;  Wood  ▼.  Goodfellow, 
43  CaL  185;  Harris  v.  Mills,  28  II L  44;  Pol- 
lock v.  Maison,  41  111.  616;  Medley  v.  Elliott, 
62  111.  522;  Sch mucker  v.  Slbert,  IS  Kan. 
104,  110,  26  Am.  Rep.  766,  768. 

let.  Compares  Saenger  v.  Nightingale, 
48  Fed.  712,  4  Wood.  C.  C.  490. 

ia«.  Sarctles  Of  defeadaat  ©a  bead  la 
replevta  to  secure  return  of  property  may 
Intervene,  because  they  will  be  affected  by 
judgment. — Cob  urn  t.  Smart,  58  CaL  742, 
744.  See  Brooks  v.  Hager,  6  CaL  281,  282; 
Brown  v.  Saul,  4  Mart.  (La.)  N.  S.  434,  16 
Am.  Dec.  175,  182. 

107.  Particularly  in  those  cases  where 
defendant  is  insolvent  and  case  is  not  being 
defended  in  good  faith.— Coburn  v.  Smart, 
53  CaL  742,  744. 

108.  Or  where  sureties  have  interests  in 
property  which  may  be  concluded  by  judg- 
ment in  replevin  action. — Coburn  v.  Smart, 
53  CaL  742,  744. 

109.  Traasfer  of  Interest  pendente  lite 
entitles  transferee  or  grantee  to  intervene. 
— Brooks  v.  Hager,  6  CaL  281;  Coburn  v. 
Smart,  53  CaL  742,  744. 

110.  Same— Effect  of  failure  t»  Intervene. 
— See  pars.  43,  44,  this  note. 

111.  Trespass  Right  to  Intervene,  wkem 
—Complaint  la  Imterveatlea  showing  party 
to  be  real  party  in  interest;  one  by  whose 
order  and  on  whose  employment  acts  were 
done  of  which  plaintiff  complains,  he  is 
clearly  interested  in  matter  of  litigation, 
and  order  of  intervention  properly  made. — 
Robinson  v.  Crescent  City  MAT.  Co.,  93 
CaL  316,  319,  28  Pac.  950.  See  Dennis  v. 
Spencer,  51  Minn.  259,  38  Am.  St.  Rep.  499 
(and  note  501),  53  N.  W.  631. 

112.  Wife— In  foreclosure  on  homestead. 

— Wife  may  intervene  in  action  to  foreclose 
mortgage  on  property  claimed  as  home- 
stead.— Sargent  v.  Wilson,  5  CaL  504,  507. 
See  Moss  v.  Warner,  10  CaL  296;  Mabury  v. 
Ruiz,  58  CaL  11,  14;  Fitzgerald  v.  Fernandes, 
71  CaL  504,  508,  12  Pac.  562;  Booth  ▼.  Hos- 
kins,  75  CaL  271,  276,  17  Pac.  226;  Larson  v. 
Reynolds,  18  Iowa  579,  684,  81  Am.  Deo.  444, 
448. 


IIS;  As  t»  generally, — One  who  is  not  In- 
terested in  subject-matter  of  litigation,  or 
in  success  of  either  party  thereto  can  not 
intervene. — See  para.  21  et  seq.,  51,  this  note. 

114.  Sasae —  Te  dismiss  actlssj  Met  al- 
lowed*— Intervention  to  dismiss  action  be- 
cause of  Irregularities  in  proceeding  is  not 
permissible. — Clamageran  v.  Bucks,  4  Mart. 
(La.)  N.  S.  487,  16  Am.  Dec  185. 

115.  gesso     la  ejulsaea  t     To  «m*et  title. 

—Third  party  can  not  intervene  for  purpose 
of  quieting  title  to  tract  of  land  not  in- 
volved in  action. — Rosecrans  v.  Ellsworth, 
62  CaL   509.   512. 

11C 


-As  to  administrator's  right  to  in- 
tervene where  he  claims  subject-matter  of 
action  as  part  of  his  decedent's  estate,  see 
pars.  62-64,  this  note. 

117.  Administrator  can  not  intervene  in 
suit  brought  to  determine  controversy  be- 
tween different  heirs  as  to  their  respective 
rights  of  inheritance.  In  which  no  claim  is 
made  against  estate  of  deceased  or  against 
administrator,  or  against  his  right  to  re- 
tain possession  of  property  during  admin- 
istration of  estate,  or  against  application  of 
any  property  in  his  hands  to  purposes  of 
such  administration;  he  has  no  interest,  but 
is  mere  officer  of  court,  holding  estate  as 
stakeholder,  to  be  delivered  to  those  whom 
court  shall  decide  to  be  entitled  thereto. — 
In  re  Estate  of  Pealy,  137  CaL  474,  477,  70 
Pac.  455.  See  Roach  ▼.  Coffey,  73  CaL  281, 
14  Pac.  840;  In  re  Estate  of  Jessup,  80  CaL 
625,  22  Pac.  260;  Qoldtree  v.  Thompson,  83 
CaL  420,  422,  23  Pac.  883;  In  re  Estate  of 
Sanborn,  98  CaL  108,  105,  32  Pac  866;  Jones 
v.  Lamont,  118  CaL  499,  503,  62  Am.  St.  Rep. 
251,  60  Pac  666. 

118.  Claimant— In  lead  contest— Wkem. — 

Claimant  alleging  application  to  purchase 
lands  from  state  can  not  intervene  in  pro- 
ceedings to  determine  right  of  contestants 
to  purchase,  after  judgment. — See  par.  84, 
this  note. 


119.  Same  —  Sasae  —  Alleging  title  ad- 
versely to  ketk  parties  Cam  met  iaterveae 
la  ejectsaeat  proceedings. — Porter  y.  Oarrls- 
sino,  51  CaL  559,  561.  See  Warren  v.  Kelly, 
17  Tex.  544,  549. 

See  par.  71,  this  note. 

120.  Distlngalsheds  Reay  v.  Butler,  69 
CaL  572,  579,  11  Pac.  468  (allowing  landlord 
to  Intervene  in  ejectment  against  tenant). 

121.  Creditors  General— Simple  contract 
creditors. — General  creditors  can  not  inter- 
vene unless  they  have  acquired  some  lien 
upon  cubject-matter  of  action. — Davis  v.  Ep- 
pinger,  18  CaL  878,  79  Am.  Dec.  184;  Speyer 
v.  Ihmels,  21  CaL  280,  81  Am.  Dec  157;  Cog- 
hill  v.  Marks,  29  CaL  673.  See  Brown  v. 
Saul,  4  Mart.  (La.)  N.  S.  434,  16  Am.  Dec 
175. 

122.  A  simple  contract  creditor  of  com- 
mon debtor  can  not  intervene  In  action  to 
foreclose  mortgage  executed  by  such  com- 
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mon  debtor. — Horn  v.  Volcano  Water  Co., 
IS  Cal.  62,  70,  73  Am.  Dec.  569.  See  Pierre  v. 
Masse,  7  Mart.  (La.)  N.  S.  196. 

VII.    WITHIN   WHAT   TIME    PARTY   MAY 

INTERVENE. 

liS.  Before  or  after  Issue  Joined. — Inter- 
vention may  be  made  before  issue  joined. — 
Brooks  v.  Hager,  5  Cal.  281;  Coburn  v. 
Smart,  53  Cal.  742,  744.  See  Brown  v.  Saul, 
4  Mart.  (La.)  N.  S.  434,  16  Am.  Dec.  175,  note 
182. 

124.  Or  after  issue  joined. — Brooks  v. 
Hager,  6  Cal.  281;  Coburn  v.  Smart,  53  Cal. 
742,  744. 

120.  Before  trial  —  I  save  not  belna* 
chanced. — Before  trial,  intervention  may  be 
allowed  at  any  time  after  commencement  of 
action. — Coburn  v.  Smart,  53  Cal.  744;  Ah 
Goon  v.  Superior  Court,  61  Cdl.  555;  Robin- 
son v.  Crescent  City  M.  &  T.  Co.,  93  Cal.  316, 
28  Pac.  950;  Leon  is  v.  Biscailus,  101  Cal. 
330,  35  Pac.  875.  See  Trumpler  v.  Trum- 
pler,  123  Cal.  248,  266,  66  Pac.  1008;  Hiber- 
nia  Sav.  &  L.  Soc.  v.  Churchill,  128  Cal.  633, 
636,  61  Pac.  278;  Van  Bibber  v.  Geer,  12  Tex. 
15;  Wright  v.  Neathery,  14  Tex.  211. 

126.  At  any  time  before  trial  if  com- 
plaint in  intervention  raises  no  issues  other 
than  those  raised  by  answer  on  file. — Co- 
burn  v.  Smart,  53  Cal.  742,  744.  See  Cun- 
ning-ton v.  Scott,  4  Utah  446,  448,  11  Pac. 
578. 

127.  Same— Same— Trial  not  materially 
delayed. — An  intervention  made  prior  to  the 
trial  of  any  of  the  issues  of  fact,  before  the 
cause  is  set  for  trial,  is  made  within  time, 
where  it  appears  that  the  trial  was  not 
materially  delayed.  —  Van  Lob  en  Sels  v. 
Producers'  Fruit  Co.,  36  Cal.  App.  201,  179 
Pac.  403. 


134.  Where  infant  heirs  after  trial  in 
mortgage  foreclosure  filed  petition  to  inter- 
vene and  have  guardian  ad  litem  appointed, 
which  was  granted,  and  guardian  ad  litem 
filed  "amended  answer,"  it  was  held  that 
court  acquired  no  jurisdiction  over  infants 
by  such  application  and  order  after  trial 
and  without  service  of  summons  upon  in- 
fant.— Johnston  v.  San  Francisco  Sav.  Union, 
63  Cal.  554,  562. 

135.  Same  Judgment  creditors  may  in- 
tervene any  time  before  judgment  entered. 
— Speyer  v.  Ihmels,  21  Cal.  280,  287,  81  Am. 
Dec.  157. 

See  11  Encyc.  PI.  &  Pr.  503. 


As  to  retarding  trial  by  Intervention  not 
mltted,  see  pars.  28,  24,  this  note. 

128.  Same  — After  appointment  of  re- 
ceiver to  take  charge  of  funds  in  contro- 
versy.— Graves  v.  Hall,  27  Tex.  148,  154. 

129.  Same— After  cause  la  called  for  trial 

but  before  commenced,  is  in  time. — Ah  Goon 
v.  Superior  Court,  61  Cal.  556. 

130.  Otherwise  where  cause  has  been 
pending  for  some  time  and  plaintiff  is  about 
to  take  Judgment,  and  intervention  will 
continue  for  term. — Hocker  v.  Kelley,  14 
Cal.  165. 

131.  Same— After  trial  be*-mn  application 
then  made  to  intervene  must  be  denied.  — 
Fearing  v.  Ball,  6  La.  686. 

182.  After  trial  but  before  Juda-ment,  in- 
tervention may  be  allowed. — Fraser  v. 
Greenhill.  3  Code  Rep.  (N.  Y.)  172.  But  see 
Johnston  v.  San  Francisco  Sav.  Union,  63 
Cal.  554,  562. 

133.     "As  'general  rule  party  will  not  be 
allowed  to  intervene  between  trial  and  ren- 
dition   of    judgment." — Rockwell    v.    Coffey. 
20  Colo.  397,  38  Pac.  376. 
C.  C.  P. — 43  073 


134.  Same— Settlement— Agreement  for— 
Cuts  oft*  rlarbt. — Agreement  for  settlement 
between  original  parties,  although  no  judg- 
ment has  been  entered  on  it,  cuts  off  right 
to  intervene. — Henry  v.  Cass  Co.  Mill  &  E. 
Co.,  42  Iowa  33. 

137.  Same— Default— Equivalent  to  trial. 

— Default  by  which  all  issues  tendered  by 
complaint  are  admitted  in  plaintiff's  favor, 
is  equivalent  to  trial  when  case  is  litigated, 
and  shjuts  out  intervention. — Hibernia  Sav. 
&  L.  Soc.  v.  Churchill,  128  Cal.  633,  638.  61 
Pac.  278.  See  McCallon  v.  Waterman,  1  Flip. 
C.  C.  651,  16  Fed.  Cas.  1247. 

138.  After  final  Juda-ment— Not  allowed, 
when. — After  final  judgment  or  decree  ap- 
plication to-  intervene  must  be  denied. — 
Hocker  v.  ICelley,  14  Cal.  165;  Laugenour  v. 
Shanklin,  57  Cal.  70;  Carey  v.  Brown,  68 
Cal.  180,  184;  Cunningham  v.  Shanklin,  60 
Cal.  118,  125;  Owens  v.  Colgan,  97  Cal.  464. 
32  Pac.  519;  Leonis  v.  Biscailus,  101  Cal. 
330,  332,  35  Pac.  876;  Baines  v.  West  Coast 
L.  Co.,  104  Cal.  1,  6,  37  Pac.  767. 

139.  There  is  no  authority  for  interven- 
tion in  action  or  proceeding  after  trial  or 
hearing-  and  judgment,  and  while  cause  is 
pending  in  supreme  court  on  appeal. — Le- 
onis v.  Biscailus,  101  Cal.  380,  36  Pac.  875. 

140.  Such  intervener,  being  stranger  to 
record,  can  not  be  heard  on  appeal  pending 
in  supreme  court. — Leonis  v.  Biscailus,  101 
Cal.  330,  331,  332,  36  Pac.  876. 

141.  "General  rule  is  that  intervention 
can  be  allowed  after  final  judgment." — 
Owens  v.  Colgan,  97  Cal.  454,  32  Pac.  519. 
See  Laugenour  v.  Skanklin,  57  Cal.  70;  Carey 
v.  Brown,  68  Cal.  180;  Baines  v.  West  Cos,st 
L.  Co.,  104  Cal.  1,  6,  37  Pac.  767. 

142.  In  an  action  between  two  purchasers 
of  corporate  stock  to  have  it  declared  that 
the  purchaser  who  conducted  the  negotia- 
tions held  a  part  of  the  stock  Issued  to  him 
in  trust  for  the  plaintiff,  on  the  ground  of 
fraudulent  representation  made  as  to  the 
amount  to  be  paid  for  the  stock,  a  bank  to 
whom  the  stock  had  been  pledged  as  secur- 
ity for  a  loan  Is  properly  denied  leave  to 
intervene,  when  such  application  is  not 
made  until  after  judgment,  and  it  is  shown 
that  the  president  of  the  bank  was  ac- 
quainted with  the  pendency  of  the  action 
and    understood    the    nature    thereof    Ions 
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prior  to  the  time  when  it  came  on  for  trial, 
and  during  that  time  discussed  the  case 
with  the  plaintiff.' — Mack  v.  Eummelen,  31 
Cal.  App.  606,  160  Pac.  1096. 

143.  The  law  does  not  contemplate  that 
a  person  who  has  an  interest  in  the  matter 
in  litigation,  or  in  the  success  of  either 
of  the  parties,  or  an  interest  against  both, 
may  wilfully  omit  to  intervene,  and  then 
compel  a  retrial  of  the  case  because  It  has 
gone  against  his  interests. — Mack  v.  Eum- 
melen, 31  Cal.  App.  506,  160  Pac.  1096. 

144.  "There  certainly  can  be  no  interven- 
tion months  after  rendition  of  final  judg- 
ment."— Fischer  v.  Hanna,  8  Colo.  App.  471, 
47  Pac.  303,  308. 

145.  "It  would  open  up  the  judgment, 
and  stay  proceedings  on  it." — Carswell  v. 
Neville,  12  How.  Pr.  (N.  Y.)  446. 

146.  Same  —  Exception      to      rule. — But 

where  plaintiff  attempts  to  sue  on  behalf  of 
others,  and  would-be  Intervener  is  inter- 
ested in  thing  recovered  rule  is  different, 
and  he  may  be  permitted  to  intervene  after 
judgment  and  before  distribution,  so  as  to 
receive  his  share. — Carey  v.  Brown,  68  Cal. 
180. 

147.  Same— Ob  reversal— Intervention  al- 
lowed.— But  after  the  cause  is  reversed  and 
remanded  to  superior  court  for  retrial,  such 
person  will  be  entitled  to  present  complaint 
in  intervention. — Leon  Is  v.  Biscailus,  101 
Cal.  330,  332,  35  Pac.  875. 

148.  Same— After  decision  In  land  eon- 
teat. — After  decision  in  contest  as  to  right 
to  purchase  public  lands. — Laugenour  v. 
Shanklin,  57  Cal.  70,  77;  Cunningham  v. 
Shanklin,  60  Cal.  118,  125. 

148.  After  Interlocutory  order  for  an  ac- 
counting, not  establishing  any  certain  in- 
debtedness.— Clarke  v.  Baird,  98  Cal.  642, 
644,  33  Pac.  766. 

160.  But  not  after  interlocutory  decree  in 
partition  fixing  respective  interests  of  par- 
ties.— Woolfolk  v.  Woolfolk,  30  La.  Ann. 
139. 

151.  After  appeal  — Not  allowed. — After 
appeal  from  final  judgment  pending  hear- 
ing, third  party  can  not  intervene  and  file 
brief  or  appear  by  counsel  at  hearing;  par- 
ticularly where  original  parties  have  stipu- 
lated that  judgment  may  be  reversed  and 
cause  remanded  for  new  trial. — Leon  is  ▼. 
Biscailus,  101  Cal.  330,  332,  35  Pac.  875. 

Vni.    METHOD  OP  INTERVENTION- 
STATUTORY. 

152.  Aa  to  how  made— Statutory  proceed- 
ing.— Right  to  intervene  is  purely  statutory 
and  statute  prescribes  mode  of  exercising 
it.  Intervention  is  made  by  complaint,  set- 
ting forth  grounds  upon  which  interven- 
tion rests,  filed  by  leave  of  court,  and  served 
upon  parties  to  action,  who  may  answer 
or  demur  to  it  as  if  it  were  an  original 
complaint. — Chase  v.  Evoy,  58  Cal.  348,  355. 
See  Fischer  v.  Hanna,  8  Oolo.  App.  471,  486, 
47  Pac.  303. 


1531.  Same  On  ex  parte  motion. — An  ap- 
plication for  leave  to  intervene  may  be 
granted  on  ex  parte  motion. — Spanagel  v. 
Reay,  47  Cal.  608,  611;  People  v.  Pfeiflfer,  69 
Cal.  89;  Kimball  v.  Richardson-Kimball  Co., 
Ill  Cal.  386,  396,  43  Pac  1111. 

154.  Refaaal  to  allow  or  dismissing  In- 
tervention—Appeal.— Refusal  to  allow  party 
to  intervene,  or  dismissing  his  complaint  in 
intervention  after  filed  (see  pars.  209,  216- 
225,  this  note),  will  be  error  where  appli- 
cant or  Intervener  had  Interest  entitling 
him  to  intervene  (see  pars.  27  et  seq.,  this 
note),  and  his  application  was  made  in 
time  (see  pars.  12S  et  seq.,  this  note),  and 
appeal  lies  from  order  refusing  permission 
or  dismissing  complaint. — See  pars.  220-225, 
this  note. 

155.  Same  —  Same  —  Caring     error. — But 

where  such  applicant  or  intervener  is  al- 
lowed to  defend  In  name  of  another  defend- 
ant to  action,  no  harm  results  to  him  from 
erroneous  order. — Muller  v.  Carey,  68  Cal. 
638,  642.      • 

IX.     PLEADING  AND   PRACTICE. 

156.  Aa  to  generally* — Intervener's  right 
In  trial  after  granted  leave  to  intervene  are 
as  broad  as  those  of  original  parties  to  ac- 
tion, except  that  he  may  not  delay  trial 
(see  par.  183,  this  note),  and  may  not  ob- 
ject to  irregularities  in  proceedings  before 
he  came  in;  he  must  accept  it  as  he  finds  it. 
—  See  Emerson  v.  Pox,  8  La.  178;  dama- 
ge ran  v.  Bucks,  4  Mart.  (La.)  N.  S.  487,  16 
Am.  Dec  186;  Carraby  v.  Morgan,  6  Mart. 
(La.)  N.  S.  499,  501;  Cordill  v.  McCullough, 
20  La.  Ann.  174;  Fleming  v.  Shields,  21  La. 
Ann.  118;  Bedell  v.  Hayes,  21  La.  Ann. 
643;  Carrol  v.  Bridewell,  27  La.  Ann.  239; 
Hanchett  v.  Gray,  7  Tex.  549. 

Aa  to  right  of  Intervener  to  Join  either 
party  to  this  action,  see  par.  198,  this  note. 

157.  Change  of  laawe  by  Intervener-— Ob- 
jection on  gronnd  of  can  not  be  raised  In 
the  supreme  court  in  first  instance. — New- 
man v.  Bullock,  23  Oolo.  217,  224,  47  Pac. 
879. 

158.  Complaint  In  Intervention  —  Herni- 
al tea  of. — The  general  rule  is  that  a  com- 
plaint In  intervention  must  affirmatively 
show  facts  which  entitle  petitioner  to  in- 
tervene.— People  v.  Talmage,  6  Cal.  256. 
See  Clapp  v.  Phelps,  19  La.  Ann:  461,  92  Am. 
Dec.  546. 

159.  Same— An  answer  In  effect*  when. — 

Where  intervener  joins  defendants  in  re- 
sisting plaintiffs  claim  complaint  in  in- 
tervention is  in  effect  answer  to  complaint 
of  plain  tin*. — People  ex  rel.  Fogg  v.  Perria 
Irrig.  Dist.,  132  Cal.  289,  291,  64  Pac.  399; 
Henry  v.  Vlneland  Irrig.  Dist.,  140  Cal.  876, 
378,  73  Pac.  1061. 

160.  Same— An  Intervention  treated  aa 
complaint  by  this  section  of  code,  to  which 
either  party  may  demur,  answer,  or  file 
cross-complaint. — Wall  v.  Mines,  130  Cal.  27„ 
44,  62  Pac.  380. 
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161.  Same—Sine  —  Cross-complaint. — In 

those  cases  where  intervention  is  adverse 
to  either  or  both  parties,  adverse  parties 
become  defendants  in  action,  and  intervener 
plaintiff,  and  cross-complaint  or  cross-com- 
plaints may  be  filed  by  one  or  both  original 
parties. — Wall  v.  Mines,  130  Cal.  27,  44,  62 
Pac.  386. 

162.  Same— Insufficiency  —  Objection  for 
— Complaint  not  showing  affirmatively  facts 
entitling  party  to  intervene  is  insufficient. — 
See  par.  150,  this  note. 

163.  Complaint  in  intervention  by  real 
estate  broker  to  recover  his  share  of  com- 
missions earned  on  sale  of  real  property, 
alleging  placing  of  property  in  his  hands  to 
be  sold  upon  specified  terms  as  to  division 
of  profits,  is  insufficient  if  it  does  not  allege 
performance. — Gorham  v.  Heiman,  90  Cal. 
346,  27  Pac.  289. 

164.  Insufficiency  of  must  be  objected 
to  by  demurrer,  to  be  available  on  appeal.— 
Gorham  v.  Heiman,  90  Cal.  846,  869,  27  Pac. 
289. 

165.  Insufficiency  of  can  not  be  raised 
for  first  time  in  supreme  court. — People  ex 
rel.  Attorney-General-  v.  Re  is,  76  Cal.  269, 
273,  18  Pac.  309. 

16*.     Same— Same  —  Waiver   of   objection 

by  plaintiff  by  entering  into  stipulation 
with  intervener,  without  making  objection, 
that  claim  of  intervener  shall  be  determined 
upon  certain  stipulated  facts;  and  objection 
to  insufficiency  of  the  complaint  can  not 
thereafter  be  made. — Donner  v.  Palmer,  61 
Cal.  629. 

167.  Same— Verification  said  not  to  be 
necessary  in  Smith  v.  Allen,  28  Tex.  501. 

1418.  Answer  —  Denial  of  averments  In 
complaint  in  Intervention, — as  to  instance 
of  what  constitutes,  see  Strong  v.  Stapp,  74 
Cal.  280,  15  Pac.  835. 

169.  Same  —  Same  —  Presumed. — Aver- 
ments in  answer  to  complaint  in  interven- 
tion must,  under  statute,  be  considered 
denied  by  intervener. — Pearson  v.  Creed,  78 
Cal.  144,  20  Pac.  302. 

170*  Findings  Failure  to  Una  on  issue  in 
intervention  which  is  immaterial  is  not  er- 
ror and  does  not  affect  judgment. — Gorham 
v.  Heiman,  90  Cal.  346,  369,  27  Pac.  289. 

171.  Averment  in  complaint  in  interven- 
tion not  being  denied  by  answer,  thereto, 
there  need  be  no  finding  thereon.— Gross! ni 
v.  Peraszo,  66  Cal.  546,  6  Pac.  450. 

172.  Motion  For  leave  to  file  complaint 
—Discretion  of  court. — Motion  for  leave  to 
file  complaint  in  Intervention  is  addressed 
to  sound  discretion  of  court. — Scheldt  v. 
Sturges,  10  Bosw.   (N.  Y.)   606. 

173.  Same  Same— Same— Presents  a  Ju- 
dicial qnestton  for  decision,  and  that  deci- 
sion can  not  be  controlled  or  reviewed  by 
mandamus. — People  v.  Sexton,  37  Cal.  532, 
534.  See  Flagley  v.  Hubbard,  22  Cal.  34; 
People  v.  Pratt,  28  Cal.  166;  People  v.  Wes- 
ton. 28  Cal.  639.  See  16  Am.  Dec.  184  note; 
89  Am.  Dec.  732,  note. 
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174.  Same — To  dismiss  Intervention — Re- 
quisites of. — A  motion  to  dismiss  Interven- 
tion, like  motion  for  nonsuit,  should  state 
precisely  grounds  relied  on,  so  that  atten- 
tion of  court  and  opposite  counsel  may  be 
properly  directed  to  supposed  defects. — Cofr 
fey  v.  Greenfield,  62  Cal.  602,  608.  See  Kiler 
v.  Kimball,  10  Cal.  267;  McGarrity  v.  Bying- 
ton,  12  Cal.  426,  429;  People  v.  Banvard.  27 
CaL  470;  Sanchez  v.  Neary,  41  Cal.  485,  487; 
Poehlmann  v.  Kennedy,  48  Cal.  201,  208; 
Silva  v.  Holland,  74  Cal.  530,  16  Pac.  385; 
Miller  v.  Luco,  80  Cal.  257,  261.  22  Pac.  196; 
Belcher  v.  Murphy.  81  Cal.  39,  41,  22  Pac. 
264;  Shain  v.  Forbes,  82  Cal.  577,  582,  23 
Pac.  198;  Bronzan  v.  Drobaz,  93  Cal. .  647, 
660,  29  Pac.  254;  People  v.  Sansome,  98  Cal. 
235,  239,  33  Pac.  202;  Wright  v.  Fire  Ins. 
Assoc,  12  Mont.  474,  477,  31  Pac.  87;  First 
Nat.  Bank  v.  Laughlln,  4  N.  Dak.  391,  402, 
61  N.  W.  473;  Tanderup  v.  Hansen,  8  S.  Dak. 
375,  377,  66  N.  W.  1073.      " 

See,  post,  5  581  and  note. 

175.  Objection  to  Intervention -— When 
must  be  made. — An  objection  to  intervention 
because  of  Insufficiency  of  complaint  or 
want  of  right  must  be  made  at  time,  or  right 
to  object  will  be  considered  waived;  It  can 
not  be  made  in  supreme  court  in  first  in- 
stance.— McKenty  v.  Gladwin,  10  Cal.  227; 
Smith  v.  Penny,  44  Cal.  161,  164;  Bangs  v. 
Dunn,  66  Cal.  72,  4  Pac.  963;  People  ex  rel. 
Attorney-General  v.  Reis,  76  Cal.  269,  273, 
18  Pac.  309.  See  Newman  v.  Bullock,  23 
Colo.  217,  224,  47  Pac.  379. 

176.  "Plaintiff  took  issue  on  complaint  of 
intervener  in  court  below,  without  objec- 
tion to  it  or  exception  of  any  kind,  and  trial 
proceeded  between  plaintiff  and  intervener 
on  the  Issues  joined.  Objection  then  can 
not  be  made  for  first  time  on  this  appeal." 
— People  ex  rel.  Attorney-General  v.  Reis, 
76  Cal.  269,  273,  18  Pac.  309.  See  Newman 
v.  Bullock,  23  Colo.  217,  224,  47  Pac.  379 
(where  no  objection  was  taken  in  trial 
court). 

177.  Order  of  court— Consolidating-  eanses 
—Provision  for  Intervention* — An  order  of 
court  consolidating  cases  and  providing  for 
intervention  is  Irregular;  but  to  be  availed 
against  must  be  excepted  to. — Bangs  v. 
Dunn,  66  Cal.  72,  73,  4  Pac.  963.  See  People 
ex  rel.  Attorney-General  v.  Reis,  76  Cal. 
269,  273,  18  Pac.  809. 

178.  Same— Granting  Intervention — After 
ease  called  for  trial. — Order  permitting  in- 
tervention after  case  is  called  for  trial  but 
before  trial  is  actually  begun  is  in  time; 
but  trial  in  cause  before  service  of  com- 
plaint in  intervention  on  party  against 
whom  intervener  asserts  adverse  claim  is 
premature;  it  is  erroneous  procedure,  but 
does  not  oust  court  of  jurisdiction  to  try 
issues  under  intervention  even  after  judg- 
ment against  defendant. — Ah  Goon  v.  Su- 
perior Court,  61  Cal.  555. 

179.  Rales   governing  Interveners  in    his 

pleadings  and  proceedings  as  to  his  claims 
and  demands  are  those  governing  plaintiffs 
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In  original  action. — Clapp  v.  Phelps,  19  La. 
Ann.  461,  92  Am.  Dec.  545. 

180.  Intervener  stands  in  character  of 
plaintiff  before  court  as  to  his  claims  and 
demands. — Clapp  v.  Phelps,  19  La.  Ann.  461, 
92  Am.  Dec.  545. 

181.  Rules  applicable  to  pleadings  in 
general  apply  with  equal  force  to  pleadings 
in  intervention. — Hadsall  v.  Case,  16  Cal. 
App.  542,  115  Pac.  330. 

182.  Substitution  of  intervener— Consent. 

— Substitution  of  intervener  for  defendant 
not  permissible  without  consent  of  plaintiff. 
— Clapp  v.  Phelps,  19  La.  Ann.  461,  92  Am. 
Dec.  545. 

An  to  substitution  generally,  see,  ante, 
8  386  and  note. 

183.  Trial  of  cause— Intervener  can  aot 
retard  trial  of  cause  between  original  par- 
ties.— Walker  v.  Dunbar,  7  Mart.  (La.)  N.  8. 
586,  18  Am.  Dec.  248. 

184.  But  where  intervention  is  allowed 
on  application  made  when  cause  is  called 
for  trial  it  will  be  irregular  proceeding  to 
proceed  with  trial  before  complaint  in  in- 
tervention has  been  served  on  adverse 
party. — See  par.  178,  this  n6te. 

185.  Same  — Jury  trial  —  Intervener  en- 
titled to,  although  jury  is  not  demanded  by 
plaintiff  or  defendant  in  the  original  action. 
— Lacroix  v.  Menard,  3  Mart.  (La.)  N.  S. 
339,   15   Am.   Dec.   161. 

'    See  par.  199,  this  note. 

186.  Judrment  —  What     may     provide. — 

Purchaser  at  sheriff  sale  intervening  to  up- 
hold sale  may  be  directed  to  deliver  posses- 
sion.— Thompson  v.  Chouveau,  7  Mart.  (La.) 
N.  S.  331,  18  Am.  Dec.  246. 

187.  Creditors  of  defendant  intervening 
on  ground  note  and  mortgage  sued  on  are 
fraudulent  as  to  them  may  have  judgment 
protecting  their  interests,  but  can  not  pre- 
vent judgment  against  defendant. — Horn  v. 
Volcano  Water  Co.,  13  Cal.  62,  73  Am.  Dec. 
569. 

X.     WHAT  CONSIDERED  ON  INTER- 
VENTION. 

188.  Aa  to  generally— Chang-lna*  Issues  by 

Intervener  is  not  allowed  (see  pars.  119, 
144,  this  note)  and  can  not  introduce  new 
subject-matter  and  new  issue  not  germane 
to  question  in  controversy. — See  par.  114, 
this  note. 

189.  Creditors  —  Restriction  of  Inquiry 
and  relief. — Intervening  In  attachment  can 
not  raise  or  litigate  any  question  except 
validity  of  attachment  as  to  them. — See 
pars.  59,  72,  74,  79,  this  note. 

190.  They  can  not  prevent  judgment 
against  defendant. — See  par.  187,  this  note. 

191.  Foreclosure  of  mortgage— Creditors 
Intervening  earn  aot  question  validity  of 
mortgage. — The  creditors  Intervening  can 
not  raise  or  litigate  question  as  to  validity 
of  note  and  mortgage  as  between  original 
parties;   ail   they   can   demand   is  judgment 


protecting  their  interests  and  preventing 
enforcement  of  judgment  to  their  prejudice. 
— Horn  v.  Volcano  Water  Co.,  13  Cal.  62,  73 
Am.  Dec.  569. 


192.  Same — On  a  homestead — Wife  later- 
renins;  can  litigate  homestead  character, 
only. — Where  action  is  brought  by  assignee 
to  foreclose  mortgage,  executed  by  husband, 
wife  intervening  can  not  question  validity 
of  assignment  of  mortgage,  or  demur  to 
complaint  on  this  ground;  only  question 
that  can  be  considered  on  her  intervention 
is  homestead  character  of  .property. — Ma- 
bury  v.  Ruiz,  58  Cal.  11. 

XI.      RIGHTS    ON    INTERVENTION— JURY 

TRIALi. 

193.  As  to  generally. — After  intervention 
is  allowed  and  complaint  in  intervention 
filed,  the  court  can  not  proceed  to  deter- 
mine issues  in  the  case*  or  to  try  the  same 
without  the  presence  of  the  interveners  in 
the  absence  of  the  evidence  of  the  five  days' 
notice  required  by  section  694,  post. — Town- 
send  v.  Driver,  5  Cal.  App.  681,  685,  90  Pac. 
1061. 

194.  Where  only  relief  sought  by  inter- 
veners is  that  the  plaintiffs  take  nothing 
and  that  the  interveners  recover  their  costs, 
their  position  Is  that  of  "plaintiffs  in  inter- 
vention unite  with  the  defendants  in  the 
cause  in  resisting  the  demands  of  plaintiff 
in  the  cause." — Townsend  v.  Driver,  5  Cal. 
App.  581,  584,  90  Pac.  1061. 

195.  Order  granting  leave*  to  interfere 
determines  that  interveners  have  an  interest 
in  the  matter  in  litigation,  and  they  are 
entitled  as  parties  to  avail  themselves  of  all 
the  procedure  and  remedies  to  which  de- 
fendants are  entitled  for  the  purpose  of 
defeating  the  action  or  resisting  the  plain- 
tiff's claims. — Townsend  v.  Driver,  6  Cal. 
App.  581,  683,  90  Pac.  1061. 

196.  Same  — Default  of  defendant. — Ac- 
tion of  defendant  in  a  cause  in  suffering 
default  can  not  preclude  an  intervener  from 
his  relief. — Townsend  v.  Driver,  5  Cal.  App. 
581,  584,  90  Pac.  1061. 

197.  Same— la  actloa  to  purchase  state 
lands. — Intervener  in  action  to  determine 
right  to  purchase  state  lands  is  affected  by 
the  same  rule  as  the  original  parties,  be- 
comes an  actor  in  the  proceeding  and  must 
set  up  and  depend  upon  his  own  rights. — 
Moran  v.  Bonynge,  157  Cal.  295,  298,  107 
Pac.  312. 

198.  Same— Iatervener  may  Jola  either 
party  or  oppose  both. — Clapp  v.  Phelps,  19 
La.  Ann.  461,  92  Am.  Dec.  545. 

As  to  right  of  Intervener  to  Jola  either 
party  or  oppose  both. — See  92  Am.  Dec.  645. 

199.  Same  — Jury  trial. — Whether  Inter- 
vener in  action  to  acquire  title  is  entitled  to 
trial  by  jury,  not  decided. — McNeil  v.  Mor- 
gan, 157  Cal.  373,  377,  108  Pac.  69. 

As   to    right  of  Intervener  to   Jary   trial. 

see  par.  185,  this  note. 
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XII.     EVIDENCE— BURDEN  OP  PROOF.  Townsend   v.   Driver,    6    Cal.    App.    581,    584, 


200.  Attachment— Plaintiff**  proof  to  de- 
feat Intervener. — Attaching  creditor  need 
not  prove  title  in  debtor  to  defeat  claim  of 
intervener  to  the  property;  it  is  sufficient 
for  him  to  show  that  title  is  not  in  inter- 
vener.— Slocomb  v.  Breedlove,  8  L»a.  143,  28 
Am.  Dec.  135. 

201.  Same— Interveners  alleslns;  no  debt 
due— Burden  on  plaintiff  to  make  oat  cause. 

— Allegations  in  complaint  In  Intervention 
of  subsequent  attaching  creditors  setting 
out  that  there  is  no  debt  due  from  defend- 
ant to  first  attachment-creditor,  allegations 
in  complaint  in  intervention  traversing 
complaint  of  plaintiff,  have  same  effect  as 
denials  in  answer,  requiring  plaintiff  to  sus- 
tain them  by  affirmative  proof  to  be  en- 
titled -to  judgment. — Speyer  v.  Ihmels,  21 
Cal.  280,  81  Am.  Dec.  167. 

202.  In  replevin— Intervener  claiming-  ti- 
tle—Burden of  proof. — In  such  case  inter- 
vener stands  in  position  of  defendant,  and 
contesting  right  of  plaintiff,  on  material  is- 
sues,* it  is  incumbent  on  plaintiff  to  prove 
his  averments,  even  though  defendant  him- 
self makes  default. — Cunnington  v.  Scott,  4 
Utah  446,  448,  11  Pac.  578. 

See  15  Am.  Dec.  162,  note. 

203.  "Burden  resting  upon  intervener 
when  plaintiff  rested  was  to  show  himself 
entitled  to  possession  of  ore.  In  that  in- 
vestigation plaintiffs  could  not  interpose 
any  evidence  of  title  in  themselves.  Time 
had  gone  by  for  that.  They  had  rested  their 
case.  That  being  so,  alleged  errors  which 
grew  out  of  plaintiffs  attempt  to  show  title, 
in  midrit  of  intervener's  proof  of  his  right 
to  possession,  are  of  no  moment." — Cunning- 
ton  v.  Scott,  4  Utah  446.  448;  Horn  v.  Vol- 
cano Water  Co.,  13  Cal.  62,  70,  73  Am.  Dec. 
569;  Speyer  v.  Ihmels,  21  Cal.  280.  286,  287, 
81  Am.  Dec.  157;  and  Coburn  v.  Smart,  53 
Cal.  742. 

XIII.      DISMISS  ALr— NONSUIT— APPEAL*. 


•  204.  Dismissal— By  plaintiff  as  against 
defendant  and  intervener  joining  him,  may 
be  had  under  section  581,  post,  where  the 
answer  does  not  ask  affirmative  relief,  and 
intervener  joins  defendant  for  purpose  of 
resisting  plaintiffs  claim. — Henry  v.  Vine- 
land  Irrig.  Dist.,  140  Cal.  376,  73  Pac.  1061. 

205.  After  intervention  praying  that  the 
plaintiff  take  nothing,  plaintiff  can  not  dis- 
miss action  as  against  several  defendants 
and  proceed  to  judgment  against  others, 
thereby  taking  the  relief  sought,  for  after 
the  court  has  determined  that  a  party  has 
an  interest  in  the  subject-matter  and  should 
be  permitted  to  litigate  it  therein,  it  is  not 
within  the  power  of  the  plaintiff  either  un- 
der the  provisions  of  section  581  or  other- 
wise, to  annul  such  order  by  dismissing  the 
action  as  to  such  parties,  unless  the  court 
first  vacates  the  order  permitting  interven- 
tion. The  plaintiff,  so  long  as  he  seeks  re- 
lief under  the  action,  must  meet  the  issues 
raised  by   the  complaint  in   intervention. — 


90  Pac.  1061. 

206.  Plaintiff  may  dismiss  his  action 
after  intervention  where  the  intervener 
prays  only  that  the  plaintiff  take  nothing, 
as  by  the  dismissal  the  plaintiff  consents 
to  take  nothing  and  thereby  the  ends  of  the 
intervention  are  accomplished. — Townsend 
v.  Driver,  6  Cal.  App.  581,  584,  90  Pac.  1061. 

207.  Same  — By  Intervener. — An  inter- 
vener against  whom  no  relief  is  bought  can 
dismiss  his  complaint  of  Intervention  at  any 
time  and  abandon  contest. — Sheldon  v. 
Ounn,  56  Cal.  582,  588. 

208.  Same  — By  court  — Of  eomplalnt  In 
Intervention. — Court  may  set  aside  an  order 
made  ex  parte  allowing  complaint  in  Inter- 
vention to  be  filed,  and  dismiss  complaint. 
— People  v.  Pfeiffer,  69  Cal.  89. 

200.  Nonsuit  of  plaintiff— Does  not  dis- 
miss Intervener,  when. — Where  third  person 
has  Intervened  claiming  interest  in  subject- 
matter  of  action,  adverse  to  both  parties, 
and  complaint  of  Intervention  has  been  an- 
swered by  plaintiff  raising  material  issues, 
nonsuit  of  plaintiff  on  motion  of  defendants 
does  not  affect  intervener;  issues  raised  by 
his  complaint  and  answer  thereto  still  re- 
main.— Poehlmann  v.  Kennedy,  48  Cal.  201, 
207. 

210.  Appeal  — By  plaintiff— In  J  as  tires' 
courts — In  justices'  court  where  interven- 
tion has  been  granted  is  his  right. — Rossi  v. 
Superior  Court,  114  Cal.  371,  373,  46  Pac.  177. 

211.  In  such  appeal  plaintiff  has  right  to 
have  superior  court  pass  upon  sufficiency  of 
his  demurrer  to  complaint  in  intervention 
without  any  statement  of  the  case. — Rossi 
v.  Superior  Court,  114  Cal.  371,  373,  46  Pac. 
177;  Southern  Pac.  R.  Co.  v.  Superior  Court, 
59  Cal.  471. 

212.  Plaintiff  also  has  right  to  have  all 
issues  of  fact  tried  anew  in  superior  court. 
— Southern  Pac.  R.  Co.  v.  Superior  Court,  59 
Cal.  471;  Rossi  v.  Superior  Court,  114  Cal. 
371,  373,  46  Pac.  177. 

213.  Effect  of  appeal  is  to  vacate  the 
judgment  in  the  justices'  court  against 
plaintiff;  and  to  require  that  all  issues  of 
fact  between  him  and  intervener,  as  well  em 
those  between  him  and  defendant,  be  tried 
anew  in  superior  court;  and  if,  upon  trial  of 
these  issues,  superior  court  shall  determine 
in  favor  of  plaintiff,  it  will  be  authorized 
to  render  judgment  in  his  favor  against  de- 
fendant, notwithstanding  Intervention  of 
petitioner. — Rossi  v.  Superior  Court,  114  Cal. 
371,  374,  46  Pac.  177;  Bullard  v.  McArdle,  98 
Cal.  355,  35  Am.  St  Rep.  176,  &3  Pac  193. 

214.  Same— Same — Complaint  In  Inter- 
vention not  being;  set  oat  In  record,  supreme 
court  will  presume  that  demurrer  thereto 
is  properly  overruled. — Kimball  v.  Richard- 
son-Kimball Co.,  Ill  Cal.  386,  396,  43  Pac. 
1111. 

215.  Same— By  defendant  —  From  Jndff- 
ment  In  favor  of  Intervener. — Not  appeal- 
able    where     defendant     is     not     aggrieved 
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thereby. —People  ex  rel.  Attorney-General 
v.  Rels,  76  Cal.  269,  18  Pac.  309. 

216.  Same— By  defendant  and  intervener 
— Affirming*  on  one,  revemlna;  on  the  other. 

— Where  defendant  and  intervener  prose- 
cute separate  appeals  from  judgment  in 
favor  of  plaintiff,  and  from  order  denying 
new  trial,  affirmance  of  judgment  and  order 
on  appeal  of  defendant  does  not  operate  to 
oust  authority  of.  supreme  court  to  reverse 
it  upon  appeal  taken  by  intervener. — Don- 
ner  v.  Palmer,  45  Cal.  180,  183  (Rhodes,  J., 
dissenting). 

217.  Same  —  By  Intervener  —  Demurer 
•uatalned. — Right  of  is  Immediate  upon  or- 
der sustaining  demurrer  to  his  right  to  in- 
tervene.— Stich  v.  Dickinson,  38  Cal.  608, 
610.    See  People  v.  Pfeiffer,  69  Cal.  89,  90. 

818.     Same— Same     Joining  na  defendant. 

— Where-  permission  has  been  given  to  third 
person  to  intervene  and  join  defendant,  such 
intervener  may  appeal  from  judgment 
against  defendant  and  not  against  him,  be- 
cause leave  to  intervene  as  defendant  en- 
titles him  to  any  and  all  remedies  available 
to  defendant. — People  ex  rel.  Fogg  v.  Per- 
ris  Irrlg.  Dist.,  182  Cal.  289,  64  Pac.  899, 
773. 


219.  Sane— Same— Front  final  Judgment, 
not  allowed,  when. — Intervener  whose  com- 
plaint in  intervention  has  been  dismissed 
can  not  appeal  from  final  judgment. — People 
v.  Pfeiffer,  59  CaL  89. 


220.  Same  Same  Front  order  denying 
motion  to  Intervene* — Formerly  order  deny- 
ing motion  for  leave  to  intervene  was  not 
appealable  order. — Wenborn  v.  Boston,  23 
Cal.  321. 

221.  Intervener  may  appeal  from  order 
refusing  to  allow  intervention  or  setting 
aside  former  order  permitting  him  to  in- 
tervene and  dismissing  his  complaint  in  in- 
tervention.— Stich  v.  Dickinson,  38  CaL  608, 
610;  People  v.  Pfeiffer,  59  Cal.  89. 

222.  While  an  order  disallowing  an  inter- 
vention amounts  in  legal  effect  to  a  final 
judgment  as  to  the  proposed  intervener, 
yet  where  an  appeal  is  taken  from  such  or- 


der, the  record  thereon  must  be  authenti- 
cated by  a  bill  of  exceptions  containing  all ' 
the  papers  and  documents  used  in  that  par- 
ticular proceeding  and  upon  which  the  trial 
court  acted  in  making  the  order. — Brltt  v. 
East  Side  Hardware  Co.,  25  Cal.  App.  231, 
143  Pac.  244. 

'  223.  It  can  hardly  be  Bald  that  there  is, 
within  the  contemplation  of  section  670  of 
the  Code  of  Civil  Procedure,  a  judgment- 
roll  in  a  proceeding  on  a  motion  for  leave 
to  Intervene  in  an  action,  where  the  motion 
has  been  denied,  and  hence  the  certificate  of 
the  clerk  of  the  trial  court  that  "the  fore- 
going is  a  true  copy  of  the  transcript  of  the 
judgment-roll  in  the  above-entitled  cause," 
is  not  an  authentication  of  the  record  on 
the  motion. — Britt  v.  East  Side  Hardware 
Co.,  25  Cal.  App.  231,  143  Pac.  244. 

o 

224. '  Where  the  record  on  appeal  from  an 
order  disallowing  the  application  of  a  stock- 
holder to  intervene  in  an  action  brought 
against  his  corporation  does  not  show  the 
pleadings  of  the  original  parties,  the  appel- 
late court  will  assume  that  no  legal  ground 
or  reason  was  presented  for  the  interven- 
tion sought — Britt  v.  East  Side  Hardware 
Co.,  25  Cal.  App.  231,  143  Pac.  244.    * 

225.  In  the  absence  from  the  bill  of  ex- 
ceptions of  the  pleadings  of  the  original 
parties,  it  is  impossible  for  the  appellate 
court  to  determine  whether  the  proposed 
intervention  appertains  to  the  same  trans- 
action or  the  alleged  cause  of  action  upon 
which  the  action  is  founded,  or  whether 
the  appellant  is  Interested  in  the  subject- 
matter  of  the  litigation  and  entitled  to  in- 
tervene, or  whether  he  has  presented  any 
different  or  further  facts  than  those  set  up 
in  the  defendant's  answer,  and  the  order 
will  be  affirmed. — Britt  v.  East  Side  Hard- 
ware Co.,  25  Cal.  App.  281,  143  Pac.  244. 

226.  Same  —  Sureties    on    replevin    bond 

are  entitled  to  intervene,  and  where  their 
motion  for  leave  to  Intervene  Is  denied,  they 
may  immediately  prosecute  appeal. — Coburn 
v.  Smart,  53  Cal.  742,  745.  See  People  v. 
Grant,  45  Cal.  97. 

See,  also,  post,  85  938,  939  and  notes. 


§388.    ASSOCIATES  MAY  BE  SUED  BT  NAME  OF  ASSOCIATION. 

When  two  or  more  persons,  associated  in  any  business,  transact  such  business 

under  a  common  name,  whether  it  comprises  the  names  of  such  persons  or  not, 

the  associates  may  be  sued  by  such  common  name,  the  summons  in  such  cases 

being  served  on  one  or  more  of  the  associates ;  and  the  judgment  in  the  action 

shall  bind  the  joint  property  of  all  the  associates,  and  the  individual  property 

of  the  party  or  parties  served  with  process,  in  the  same  manner  as  if  all  had 

been  named  defendants  and  had  been  sued  upon  their  joint  liability. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  127;  act  held  un- 
constitutional, see  history,  §  5  ante;  amendment  approved  March  20, 
1907,  Stats,  and  Amdts.  1907,  p.  704,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  436. 


#78 


Tit.  III.] 


ACTIONS  AGAINST  ASSOCIATIONS — IN  GENERAL. 


5  388 


ACTIONS  AGAINST  ASSOCIATIONS. 
I.  In  General,  1-27. 

II.  Associations — Benefit  and  Otherwise, 
28-42. 

m.  Copartnerships,  43-74. 

I.  In  General. 

1,  2.  As  to  construction  of  section — Afl  per- 
missive, not  mandatory. 

3.  Same— Actions  contemplated. 

4.  Same — Embraces  foreclosures. 

5.  Same  —  Judgment    against    separate 

property. 

6.  Same — Members  of  association  may  be 

sued  individually. 

7,8.  Same — Not  limited  to  commercial  con- 
cerns. 

9,10.  Same — Same — "Business"  defined. 

11, 12.  Same — Strictly  construed. 

13.  Common    name  —  Business    transacted 

under  by  two  or  more. 

14.  Same — Same — Fictitious  name. 

15.  Constitutionality  —  Raised     but     not 

passed  upon. 

16- 18.  Individual  trading  in  firm  name — Suits 
against  in  such  name. 

19.  Same — Fictitious  partnership  names. 

20.  Mortgage — Foreclosure  of — On  associa- 

tion 'b  property. 

21.  Same — Same — On  joint  property. 

22.  Summons — Service  of — On  association. 

23.  Same  —  Same  —  On  county  good-roads 

club. 

24.  Same — Same — On  nonresident  associa- 

tion. 

26.  Same — Same — On  copartnership. 

26.  Unincorporated  society — Paying  bene- 

fits— Generally. 

27.  Water-rights — Action  to  quiet  title  to 

— Common  name. 

IL  Associations — Benefit  and  Otherwise. 

28.  Actions  against — As  to  name  in  which 

suit  may  be  brought. 

29-32.  Same — In  common  name. 

33-  35.  Same — Same — Complaint  should  show, 
what. 

36.  Benefit  fund — Action  to  recover. 

37.  Labor  union — Action  against  members 

of. 

38.  Mortgage  —  Foreclosure    in    associate 

name. 

39.  Nonprofit    associations  —  For    public- 

welfare  promotion. 

40.  Nonresident  —  Service     of    summons 

against. 

41.  Representative   of    decedent — Can   not 

maintain    action    for   benefit    fund, 
when. 

42.  Unincorporated   or   voluntary   associa- 

tions— As  to  what  are,  etc. 


III.  Copartnerships. 

43-45.  Actions  against — As  to  generally. 

46.  Same — Amendment  of  section — Appeal 

from  judgment. 

47.  Same — Demurrer  of  individual — Disre- 

garded by  court. 

48.  Same — In  common  name. 

49.  Same — Same — Identity  of  firm. 

50,51.  Same — Same — Formed  for  illegal  pur- 
poses. 

52.  Same  —  Same  —  Necessity  of  adding 

names  of  individual  copartners. 

53.  Same — Same — Nonresident — Service  of 

summons. 

54.  Same — In  individual  names. 

55.  Same — Same — Ambiguity  of  complaint. 
56-  58.  Same — Same — Must  be  against  all. 

59.  Same — Same — Same  —  Dormant    part- 
ner. 
60  Same — Pleading — Individual  identity. 

61.  Same  —  Same  —  Describing  defendants 

in  caption  of  complaint. 

62.  Same — Same — Same — Beason  of  rule. 

63.  Same — Service  of  process. 
64,65.  Action  by — Parties  plaintiff. 

66.  Same — Demurrer. 

67.  Same — Denial. 

68.  Judgment — Action  in  common  name — 

Against  separate  property  of  asso- 
ciate. 

69.  Same — Action  against  individuals. 

70.  Same — Same — As  to  being  otherwise  in 

case  of  special  or  limited  partner- 
ship. 

71.  Same — Same — Judgment  for  or  against 

one. 

72.  Same — Same — Dormant  partner.  . 

73.  Same — Same — Some  omitted — Effect. 

74.  Same — Same — Same  —  Sugrogation   of 

purchaser. 

I.     IN  GENERAL. 

1.  As  to  construction  of  section— As  per* 
missive,  not  mandatory* — This  section  Is 
permissive,  not  mandatory. — Harrison  v. 
McCormlck,  69  Cal.  616,  621,  11  Pac  456. 
See  Iowa.  Markham  v.  Buckingham,  21  Iowa 
494,  89*  Am.  Dec.  590.  Neb.  Herron  v.  Cole, 
25  Neb.  692,  41  N.  W.  765.  Ohio.  Whitman 
v.  Keith,  18  Ohio  St.  134. 

2.  It  is  an  addition  to  the  existing: 
method  of  bringing  suits  against  associa- 
tions or  partnerships,  not  a  substitute  for 
the  same. — Whitman  v.  Keith,  18  Ohio  St. 
134. 

8.  Same  —  Actions  contemplated.  —  Al- 
though, by  virtue  of  the  amendment  of  sec- 
tion 388  of  the  Code  of  Civil  Procedure  in 
1907,  the  judgment  in  an  action  brought 
against  a  copartnership  alone  as  a  legal 
entity  binds  not  only  the  Joint  property  of 
the  associates,  but  also  the  individual  prop- 
erty   of   the   party    or   parties   served   with 
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process,  it  is  still  true  that  the  action  con- 
templated by  the  section  is  one  against  the 
associates  as  such  to  enforce  a  claim  exist- 
ing: against  the  association,  .and  is  not  an 
action  agrainst  the  individual  members  of 
the  association,  that  is,  unless  they  are,  as 
individuals,  made  parties  thereto. — Artana 
v.  San  Jose  Scavenger  Co.,  181  Cal.  627,  185 
Pac.  850.  See  The  John  Ballman  Co.  v. 
Bachman  &  Co.,  16  Cal.  App.  589,  691,  117 
Pac.  690,  122  Pac.  835. 

4.  Same  —  Embrace*  foreclosures. — This 
section  embraces  foreclosures  of  association 
mortgage,  whether  given  by  one  or  more 
members  or  by  third  person. — See  par.  38, 
this  note. 

5.  Same  —  Judgment  against  separate 
property. — Under  this  section  there  can  be 
no  judgment  agrainst  separate  property  of 
any  associate  or  partner. — Davidson  v. 
Knox,  67  Cal.  143,  147.  7  Pac.  413. 

See  par.  68,  this  note. 

9.  Same— Members  of  association  may  be 
sued-  Individually  and  not  in  the  associate 
name  under  the  provisions  of  above  section. 
— Zimmerman  v.  Prior,  —  Cal.  App.  — ,  188 
Pac.  836. 


7.  Same— Not  limited  to  commercial  con- 
cerns.— The  above  section  has  been  con- 
strued as  not  being*  limited  in  its  application 
to  the  associations  formed  for  commercial 
business,  but  as  being:  applicable  where  a 
number  of  persons  are  associated  under  a 
common  name  in  an  undertaking  in  which 
the  associates  incur  obligations  for  which 
they  are  legally  liable,  whether  it  is  a 
money-making  concern  or  otherwise. — Her- 
ald v.  Glendale  Lodge  No.  1289  B.  P.  O.  E., 
—  Cal.  App.  — ,  189  Pac.  329,  following  doc- 
trine in  Armstrong  v.  Superior  Court,  173 
Cal.  341,  159  Pac.  1176;  Camm  v.  Justices' 
Court,  35  Cal.  App.  293,  170  Pac.  409. 

8.  "We  do  not  think  it  was  necessary  to 
authorize  the  maintenance  of  the  action 
against  the  members  of  th.e  club  by  their 
common  name,  to  show  by  the  complaint  the 
specific  purpose  or  purposes  for  which  the 
members  of  the  club  had  so  associated 
themselves  together.  Nor  is  it  important 
whether  it  was  a  voluntary  association,  and 
not  organized  and  conducted  for  pecuniary 
profit  to  its  projectors  or  members." — 
Camm  v.  Justices'  Court,  35  Cal.  App.  293, 
170  Pac.  409,  applying  Armstrong  v.  Sifperior 
Court,  173  Cal.  341,  342,  169  Pac.  1176. 

9.  Same  —  Same  —  "Business"  defined. — 
The  word  "business,"  as  used  in  the  above 
section,  in  its  broad  sense,  embraces  every- 
thing about  which  one  can  be  employed; 
and  in  its  narrower  sense  It  signifies  a  call- 
ing for  the  purposes  of  livelihood  or  profit. 
— Herald  v.  Glendale  Lodge  No.  1289  B.  P. 
O.  E.,  —  Cal.  App.  — ,  189  Pac.  329,  approv- 
ing Easterbrook  v.  Orphan  Society,  85  Conn. 
289,  41  L.  R.  A.   (N.  S.)  615,  82  Atl.  561. 

10.  Where  the  sense  in  which  the  word 
is  used  is  open  to  construction,  it  should  be 
accepted  with  the  meaning  most  in  har- 
mony   with    the    context. — Herald    v.    Glen- 


dale Lodge  No.  1289  B.  P.  (X  E.,  —  Cal.  App. 
— ,  189  Pac.  329,  citing  Parker  Mills  v.  Com- 
missioner, 23  N.  Y.  242. 

11.  Same— Strictly  construed. — Being  In 
derogation  of  common  law,  this  section 
must  be  strictly  construed. — King  v.  Rand- 
lett,  33  Cal.  318. 

See,  ante,  5  4  and  note  par.  41. 

12.  But  held  to  be  remedial  and  liberally 
construed  in  Phelps  Mfg.  Co.  v.  Enz,  19 
Conn.  58. 

IS.  Common  name  —  Business  transacted 
nnder  by  tiro  or  more  persons,  they- may  be 
sued  by  common  'name. — Hearst  v.  Eggle- 
stone,  56  Cal.  365,  367;  Harrison  v.  McCor- 
mick,  69  Cal.  616,  621,  11  Pac.  456;  Goodlett 
v.  St.  Elmo  Inv.  Co.,  94  Cal.  297,  299,  29  Pac. 
605. 

See  pars.  27,  29-32,  33-45,  this  note. 


14.  Same  —  Same  —  Fictitious  names  and 

Individual  trading"  under  partnership  name, 
see  pars.  16-19,  this  note. 

15.  Constitutionality  —  Raised  but  not 
parsed  upon  in  Booth  v.  Gamble-Robinson 
Co.,  139  Cal.  175,  177,  72  Pac.  908. 


16.  Individual  trading  In 
Salts  against  In  such  name  have  been  held 
permissible  under  statutes  permitting  suits 
by  and  against  partnerships  in  the  firm 
name. — See  Ala.  Birmingham  L.  &  A.  Co.  v. 
First  Nat.  Bank,  100  Ala.  249,  13  So.  945. 
Neb.  Rosenbaum  v.  Hayden,  22  Neb.  744,  36 
N.  W.  147;  Lee  v.  Hayden,  22  Neb.  760,  36 
N.  W.  150.  Wyo.  O'Brien  v.  Foglesong,  3 
Wyo.  57,  31  Pac.  1047.  Ens;.  Munster  v.  Rail- 
ton,  11  Q.  B.  Div.  435,  L.  R.  10  App.  680. 

17.  Phraseology  of  our-  statute,  being 
"two  or  more  persons,"  is  thought  to  be 
such  as  to  prevent  application  of  such  rule 
in  this  state. 

18.  Before  amendment  of  Practice  Act  in 
case  where  plaintiff  sued  A  &  Co.  under 
common  name,  alleging  other  persons 
composing  firm  were  unknown  to  him,  and 
on  trial  was  unable  to  prove  that  there 
was  any  person  or  persons  associated  with 
A,  it  was  held  that  words  "and  company" 
might  be  stricken  out,  and  cause  proceed 
against  A  alone. — Mul liken  v.  Hull,  6  Cal. 
245. 

10.     Same  — -  Fictitious  partnership  names 

to  be  filed.  —  See  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  85  2466  et  seq.  and  notes. 

30.  Mortgage  —  Foreclosure  of  — Ob  as- 
sociation's property, — as  to,  see  par.  68,  this 
note. 

21.  Same  —  Same  —  On     Joint     property 

simply  this  section  does  not  apply. — Bowen 
v.  May,  12  Cal.  348,  351.  See  Wood  v.  Wat- 
klnson,  17  Conn.  500,  44  Am.  Dec.  562*  (judg- 
ment against  partner  or  joint  debtor  where 
service  on  one);  also  notes  55  670-574. 

As  to  on  Joint  property  of  association.— 

See  par.  68,  this  note. 

22.  Summons  —  Service  of  —  On  associa- 
tion.— See,  post,  8  411  and  note. 
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38.  8— it— Same  On  county  n*ood-roada 
dab. — Service  of  summons  on  a  county  good- 
roads  club  may  be  made  by  service  on  one 
of  the  associate  members. — Camm  v.  Jus- 
tices' Court,  35  Cal.  App.  293,  170  Pac.  409. 

24.  Same— Same— On  nonresident  associ- 
ation or  partnership,  how  to  be  made. — See 
par.  53,  this  note. 

25.  Same  —  Same  —  On      copartnership. — 

Service  of  summons  on  one  partner  is  suffi- 
cient to  give  court  jurisdiction  where  ac- 
tion in  common  or  firm  name. — See,  post, 
SS  410,  411  and  notes. 

20.  Unincorporated  society— Paylns;  bene- 
fits—Generally.— As  to,  see  pars.  36,  41,  this 
note. 

27.  Water-rights — Action  to  quiet  title 
to— Common  name. — Whether  parties  claim- 
ing: title  from  same  source  and  diverting: 
water  used  by  them  by  common  ditch  can 
be  joined  as  parties  under  their  association 
name,  under  provisions  of  this  section,  not 
decided  in  Senior  v.  Anderson,  116  Cal.  496, 
508,  47  Pac.  454. 

II.      ASSOCIATIONS— BENEFIT   AND 
OTHERWISE. 

28.  Actions  aajalnat— - A*s  to  name  In  which 
salt  may  be  bronsjht  against  unincorporated 
societies,  generally,  see  22  Encyc.  PI.  &  Pr. 
242  et  seq. 


29.  Same— In  common  name. — as   to,   sea 

par.  13,  this  note. 

30.  Action  against  in  company  name 
must  be  in  the  name  in  which  it  transacts 
business. — King:  v.  Randlett,  33  Cal.  318. 

31.  Thus  where  association  did  business 
as  Independent  Tunnel  Company,  and  it 
wus  sued  as  Independent  Company,  and  re- 
turn showed  service  of  summons  on  A,  mem- 
ber of  Independent  Company,  judgment  by 
default  against  Independent  Tunnel  Com- 
pany Is  void. — King  v.  Randlett,  33  Cal.  318. 
See  Mayo  v.  Ah  Loy,  32  Cal.  477. 

32.  Such  service  did  not  give  court  juris- 
diction against  Independent  Tunnel  Com- 
pany, and  judgment  in  such  case  is  utterly 
void. — King  v.  Randlett,  33  Cal.  318,  322. 
See  Layton  v.  Trapp,  20  Mont.  453,  456,  52 
Pac.  208. 

See  91  Am.  Dec.  579,  note. 

SS.  Same  —-Same  —  Complaint  should 
•how,  what. — "Where  party  seeks  advan- 
tages secured  to  him  by  this  section,  he 
ought  to  show,  substantially,  in  his  com- 
plaint that  conditions  therein  stated  exist 
in  his  case.  Where  there  is  entire  absence 
of  any  statement  showing  existence  of  such 
conditions,  it  may  be  that  judgment  by  de- 
fault, entered  by  clerk  without  an  order  of 
court,  would  be  void  under  rule  in  Stearns 
v.  Aguirre,  7  Cal.  443,  and  Kelly  v.  Van  Aus- 
tin, 17  Cal.  564,  cited  by  respondent,  but  it 
is  unnecessary  to  determine  that  question 
in  this  case." — Welsh  v.  Kirkpatrick,  30  Cal. 
202,  205,  80  Am.  Dec.  85. 

34.  In  case  where  the  title  of  action,  as 
given   at   head   of   complaint,    was   "Martin 


Welsh  v.  M.  Walsh  et  al.,  composing  the 
Red  Star  Mining  Company.'*  In  body  of 
complaint  it  is  stated  that  "said  Red  Star 
Company" — omitting  the  word  "mining"— 
"is  mining  association,  composed  of  great 
number  of  persons  who  are  so  numerous 
and  so  much  scattered  over  country  that 
plaintiff  can  not  serve  them  with  process 
without  much  delay  and  great  expense,  and 
he  therefore  sues  them  by  this  company 
name."  Thereafter  complaint  proceeds  and 
sets  out  cause  of  action  which  is  for  re- 
covery of  money,  and  concludes  with  prayer 
for  judgment  for  amount  alleged  to  be  due 
and  owing  against  the  "Red  Star  Mining 
Company."  In  his  return  to  summons  sher- 
iff certifies  that  he  served  same  by  deliver- 
ing a  copy  thereof  to  M.  Walsh  personally, 
one  of  the  members  of  "Red  Star  Mining 
Company,"  defendant,  etc.  Time  for  an- 
swering having  expired  without  any  ap- 
pearance, clerk  entered  default,  and  im- 
mediately thereafter  entered  judgment 
against  "Red  Star  Mining  Company,"  with- 
out naming  Walsh,  for  amount  sued  for  to 
be  enforced  against  joint  property  of  mem- 
bers of  company.  Judgment  held  valid. — 
Welsh  v.  Kirkpatrick,  30  Cal.  202,  205,  80 
Am.  Dec.  86. 

35.  "If  defendant  does  not  choose  to  ap- 
pear and  plead  matter  in  abatement,  such 
matter  is  waived  and  can  not  be  assigned 
for  error  If  he  has  been  actually  served, 
and  much  less  is  judgment  by  default 
against  him,  though  by  wrong  name,  void." 
—Welsh  v.  Kirkpatrick,  30  Cal.  202,  205,  80 
Am.  Dec.  85,  citing  Guinard  v.  Heysinger, 
15  111.  288;  Hammond  v.  People,  32  111.  446, 
83  Am.  Dec.  286;  Ex  parte  Kellogg,  6  Vt. 
509. 

86.     Benefit     land— Action     to     recover. — 

Benefit  fund  of  unincorporated  society  be- 
longs absolutely  to  beneficiaries  when 
named,  and  action  can  not  be  maintained 
under  this  section  by  personal  representa- 
tive.— Swift  v.  San  Francisco  Stock  and 
Exch.  Board,  67  Cal.  567,  674,  8  Pac.  94.  See 
Hoeft  v.  Supreme  Lodge  K.  of  H.,  113  Cal. 
91,  96,  33  L.  R.  A.-  T4,  45  Pac.  186;  West  v. 
Grand  Lodge  A.  O.  U.  W.,  14  Tex.  Civ.  App. 
471,  479,  37  S.  W.  966;  Bankers'  &  M.  Mut. 
Ben.  Assoc,  v.  Stapp,  77  Tex.  517,  19  Am.  St. 
Rep.  772  (and  exhaustive  note  781-792),  14 
S.  W.  168. 

See  par.  41,  this  note. 

37.  Labor  Union— Action  aaralnst  mem- 
bers of. — This  section  authorizes  the  main- 
tenance of  an  action  to  enjoin  "picketing" 
against  the  members  of  a  labor  union  in 
their  common  or  associate  name,  and  all 
members  having  knowledge  of  the  terms  of 
any  injunction,  as  well  as  their  officers, 
agents,  representatives,  and  employees  hav- 
ing such  knowledge,  are  bound  thereby  and 
guilty  of  contempt  in  any  wilful  violation 
thereof. — Armstrong  v.  Superior  Court,  173 
Cal.  341,  169  Pac.  1176. 

88.     Mortgage— Foreclosure    la    associate 

e. — If   association   of  persons    transact- 
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ing  business  under  common  name  contracts 
debt  which  Is  secured  by  mortgage  of  one  or 
more  of  associates,  or  of  third  person,  mort- 
gagee in  his  action  to  foreclose  may  not,  if 
he  choses  to  do  so,  proceed  against  associ- 
ation under  this  section  for  the  purpose  of 
obtaining  deficiency  judgment  binding  only 
joint  property  of  associates. — Goodlett  v.  St. 
Elmo  Investment  Co.,  94  Cal.  297,  300,  29 
Pac.  505,  distinguishing  Bowen  v.  May,  12 
Cal.  348,  361. 

3».  Nonprofit  association*— For  public- 
welfare  promotion. — A  voluntary  associa- 
tion of  residents  of  a  city  for  the  purpose 
of  promoting  public  welfare,  from  which  no 
individual  profit  is  derived,  is  not  engaged 
in  business  within  the  meaning  of  the  above 
section,  authorizing  suit  against  associa- 
tion name,  and  judgment  against  Individual 
members,  served  but  not  named  In  the  com- 
plaint.— Warman  Steel  Casting  Co.  v.  Cham- 
ber of  Commerce,  34  Cal.  App.  37,  166  Pac. 
856. 

40.  Nonresident  —  Service  of  summons 
against, — as  to,  see  par.  38;  also,  post,  5  411 
antl  note. 

41.  Representative  of  decedent— Can  not 
maintain   action   for  benefit    fund,    when. — 

The  representative  of  a  decedent  can  not 
maintain  a  suit  under  this  section  where 
decedent,  if  alive,  could  not  maintain  one. 
— Swift  v.  San  Francisco  Stock  &  Exch. 
Board,  67  Cal.  567,  569,  8  Pac.  94.  See  Order 
of  Mutual  Companions  v.  Griest,  76  Cal.  494, 
18  Pac.  652.  Md.  Maryland  M.  B.  Soc.  v. 
Clendlnen,  44  Md.  429.  Mich.  Catholic  Ben. 
Assoc,  v.  Priest,  46  Mich.  429,  9  N.  W.  481. 
Mo.  Keener  v.  Grand  Lodge  A.  O.  U.  W.,  38 
Mo.  App.  543.  N.  H.  Eastman  v.  Provident 
M.  R.  Assoc,  62  N.  H.  555.  N.  Y.  Hellenberg 
v.  District  No.  1.  I.  O.  of  B.  B.,  94  N.  Y.  580, 
581;  Bishop  v.  Grand  Lodge  of  Emp.  Order 
Mut.  Aid,  112  N.  Y.  627,  20  N.  E.  562.  Ohio. 
Arthur  v.  Odd  Fellows'  B.  Assoc,  29  Ohio 
St  557. 

See  par.  36,  this  note. 

42.  Unincorporated  or  voluntary  assocl- 
tlons— -As  to  what  are,  legal  nature,  and 
power  of  court  over,  see  Otto  v.  Journey- 
men Tailors'  Protective  &  Benev.  Union,  75 
Cal.  308,  7  Am.  St.  Rep.  166,  17  Pac.  217. 

See  note  7  Am.  St.  Rep.  160-170. 

III.     COPARTNERSHIPS. 

43.  Actions    against— As    to    generally. — 

Action  against  may  be  brought  against  in- 
dividual partners  or  in  general  name  under 
which  partnership  transacts  business. — 
Harrison  v.  McCormick,  69  Cal.  616,  621,  11 
Pac.  456. 
See  pars.  13,  29-32,  this  note. 

44.  Necessity  of  adding  name*  of  co- 
partners, if  their  private  property  It  to  be 
held  for  the  judgment,  upheld. — John  Boll- 
man  Co.  v.  S.  Bachman  &  Co.,  16  Cal.  App. 
590,  117  Pac.  690. 

46.  A  copartnership  Is  a  legal  entity  and 
may  be  sued  and  judgment  entered  against 
it — Asbestos  Mfg.  &  Supply  Co.  v.  Lennlg- 


Rapple   Engineering   Co.,    26   Cal.   App.   177, 
146  Pac.  188. 

44.  Same  — -  Amendment  of  section  —  Ap- 
peal from  Judgment. — On  an  appeal  from  a 
judgment  in  favor  of  copartners  Individu- 
ally, the  question  as  to  whether  the  amend- 
ment of  1907,  adopted  after  action  com- 
menced, authorises  the  judgment  against 
the  copartnership,  from  which  no  appeal 
was  taken,  can  not  be  considered. — John 
Bollman  Co.  v.  S.  Bachman  &  Co.,  16  Cal. 
App.  690,  117  Pac  690. 

47.  Same — Demurrer  of  Individual— Dis- 
regard by  court. — In  an  action  brought 
against  a  copartnership  alone  as  a  legal  en- 
tity, under  the  provisions  of  above  section, 
to  have  the  interest  of  the  plaintiff,  claimed 
to  have  been  acquired  by  purchase  at  an 
execution  sale  of  the  interest  of  one  of  the 
partners  in  the  copartnership,  ascertained, 
and  for  an  accounting,  where  the  record 
failed  to  show  that  summons  was  served 
on  the  partnership  defendant  or  that  it  was 
served  on  any  of  the  partners,  the  court 
should  not  have  considered  a  demurrer  in- 
terposed to  the  complaint  by  an  individual 
who  was  not  named  in  the  complaint  and 
who  described  himself  as  sued  as  the  co- 
partnership, since  such  demurrer  was  not 
the  demurrer  of  any  party  to  the  action  for 
the  only  party  defendant  was  the  partner- 
ship.— Artana  v.  San  Jose  Scavenger  Co., 
181  Cal.  627,  185  Pac.  850. 

48.  Same— In  common  name. — An  action 
against  a  partnership  in  its  commor  or  Arm 
name  being  in  derogation  of  common  law, 
procedure  can  be  had  only  in  those  cases 
clearly  provided  for  In  statute,  and  exact 
procedure  pointed  out  in  statute  must  be 
pursued. — See  Iowa.  Lease  v.  Vance,  28  Iowa 
509.  Neb.  Burlington  &  M.  R.  R.  Co.  v. 
Dick,  7  Neb.  242,  245.  N.  C  Bailey  v.  Bryan, 
3  Jones  L>.  367,  67  Am.  Dec.  246. 


49.  Same— Same— Identity  of  Arm. — Part- 
nership alleged  to  be  composed  of  two  per- 
sons doing  business  as  A  and  B  and  part- 
nership alleged  to  be  composed  of  three 
persons  doing  business  as  A,  C  &  Co.,  are 
not  same  firm,  and  can  not  be  presumed  to 
be  one  and  'same  firm,  In  absence  of  allega- 
tions and  proof  of  Identity. — Harrison  v. 
McCormick,  69  Cal.  616,  619,  11  Pac.  456. 

As  to  ambiguity  of  complaint,  see  par.  55, 
this  note. 


00.  Same— Same— Formed  for  Illegal  pur- 
pones. — Where  partnership  is  formed  for 
Illegal  purpose,  it  can  not  bring  action  in 
firm  name  under  statutes  allowing  partner- 
ships to  sue  in  firm  name. — See  Jackson  v. 
Akron  Brick  Assoc,  53  Ohio  St.  303,  41  N.  E. 
257. 


51.  Quaare  whether  Illegal  associations 
oan  be  sued  In  the  common  name  under  our 
statute. 


CH  Same  —  Same  —  If ecesslty  of  adding* 
names  of  Individual  copartners. — If  statute 
of  limitations  bars  action  before  complaint 
is  amended  by  Inserting  names  of  copart- 
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ners,  private  property  thereof  can  not  be 
held  for  Judgment. — John  Bollman  Co.  v. 
S.  Bachman  8c  Co.,  16  Cal.  App.  590,  117  Pac. 
690. 

M.  %  Same— Same  —  Nonresident  — -  Service 

of  mnrnoni  must  be  made  as  provided  in 
section  411,  post,  and  service  upon  salaried 
agent  or  servant  for  soliciting  business  Is 
insufficient  and  should  be  quashed  on  mo- 
tion.— Booth  v.  Gamble-Robinson  Co.,  139 
Cal.  176,  177,  72  Pac.  908. 
See,  post,  $411  and  note. 

84.  Same— In  Individual  names  this  sec- 
tion does  not  apply. — Feder  v.  Epstein,  69 
Cal.  456.  458,  10  Pac.  785;  Davidson  v.  Knox, 
67  Cal.  143,  7  Pac.  413. 

55.  Same  —  Same  —  Amblgnlty  of  com- 
plaint.— Where  in  action  against  partner- 
ship caption  of  complaint  is  agralnst  indi- 
vidual members  of  Arm  and  in  body  of 
complaint  word  "defendant"  is  used 
throughout,  and  prayer  is  for  judgment 
against  defendant,  ambiguity  Is  fatal  de- 
fect.— Hawley  Bros.  Hardware  Co.  v. 
Brownstone,  123  Cal.  643,  647,  56  Pac.  468. 

See  par.  49,  this  note. 

56.  Same  —  Same  —  Must  be   against   all, 

because  where  brought  against  individuals 
above  section  does  not  apply. — Harrison  v. 
McCormlck,  69  Cal.  616,  621,  11  Pac.  456;  Oil- 
man v.  Cosgrove,  22  Cal.  356.  See  Cotes  v. 
Campbell,  3  Cal.  191;  Morrison  v.  Bradley, 
5  Cal.  503;  Farmer  v.  Cram,  7  Cal.  135,  136. 

57.  Some  of  partners  not  being  made 
parties  and  not  appearing  in  action,  judg- 
ment rendered  therein  will  not  bind  in- 
terest in  partnership  property  of  those 
partners  not  made  parties,  although  judg- 
ment purports  to  be  against  joint  property 
of  all  partners;  in  such  case  judgment  will 
be  Hen  only  upon  individual  interests  of 
those  who  were  served. — Golden  8.  8c  M. 
Iron-Works  v.  Davidson,  73  Cal.  389,  391, 
15  Pac.  20.  See  Davidson  v.  Knox,  67  Cal. 
143,  7  Pac.  413;  Martin  v.  District  Court,  13 
Xev.  85. 

58.  Otherwise  in  case  of  special  or  lim- 
ited partnership. — See  Kerr's  Cyc.  Civ.  Code, 
5  2492  and  note;  also  16  En  cyc  Pi.  &  Pr. 
1116. 


50.  Same— Same— Same  —  Dormant  part- 
ner need  not  be  joined  as  party  defendant, 
because  he  stands  in  relation  of  undis- 
closed principal. — Tomlinson  v.  Spencer,  5 
Cal.  291.  Ala.  Desha  v.  Holland,  12  Ala. 
513,  46  Am.  Dec.  261.  Ind.  Qoble  v.  Dale, 
7  Blackf.  218,  41  Am.  Deo.  219.  Vt.  Hilliker 
v.  Loop,  5  Vt.  116,  26  Am.  Dec.  286;  15  Encyc. 
PI.  &  Pr.  870,  871. 


60.    Same— Pleading— Individual   Identity. 

— Pleading  as  individual  in  an  action 
against  a  partnership,  which  the  above  sec- 
tion regards  as  a  legal  entity  distinct  from 
its  members,  is  not  a  pleading  by  the  part- 
nership, and  is  not  entitled  to  be  considered. 
— Artana  v.  San  Jose  Scavenger  Co.,  181 
Cal.  627,  185  Pac.  850,  citing,  generally  Dav- 
idson v.  Knox,  67  Cal.  143,  7  Pac  413;  John 


Bollman  Company  v.  S.  Bachman  &  Com- 
pany, 16  Cal.  App.  589,  122  Pac.  835;  Sketch- 
ley  v.  Smith,  78  Iowa  542,  43  N.  W.  524; 
Brumwell  v.  Stebbins,  83  Iowa  425,  49  N.  W. 
1020;  Ruthven  v.  Beckwith,  84  Iowa  716,  46 
N.  W.  1073.  51  N.  W.  153;  Baxter  v.  Rollins, 
110  Iowa  310.  81  N.  W.  586;  Hallowell  v. 
McLaughlin  Bros.,  (Iowa),  121  N.  W.  1039; 
Good  v.  Red  River  Valley  Co.,  12  N.  W.  246, 
78  Pac.  46. 

61.  Same— Same — Describing  defendant* 
In  caption  of  complaint  as  copartners  under 
a  certain  firm  name,  but  nowhere  in  the 
complaint  alleging  them  to  be  copartners, 
is  not  sufficient  whereon  to  base  a  judgment 
against  the  copartnership. — Maclay  Co.  v. 
Meads,  14  Cal.  App.  363,  112  Pac.  195. 


Same— Same— Same— Reason   of  rale. 

— This  section  but  carries  out  the  excep- 
tions to  the  equitable  rule  that  all  must  be 
parties  who  have  an  interest  in  the  object  of 
the  suit.  The  reason  or  principle  of  the  ex- 
ception is  that  where  they  are  required  as 
parties  merely  as  the  owners  and  protectors 
of  a  certain  interest,  then  the  proceedings 
may  take  place  with  an  equal  prospect  of 
justice  if  that  interest  receive  an  effective 
protection  from  others.  It  is  the  interest 
which  the  court  is  considering,  and  the 
owner  merely  as  the  guardian  of  that  in- 
terest.— County  of  Dos  Angeles  v.  Winans, 
13  Cal.  App.  234,  245,  109  Pac.  640. 

63.  Same  — Service  of  process. — While 
service  upon  one  copartner  in  an  action 
against  the  firm  is  sufficient  to  bind  the  firm 
property,  service  upon  one  defendant  where 
the  action  is  brought  against  the  copartners 
as  individuals  will  not  have  that  effect. — 
Naclay  Co.  v.  Meads,  14  Cal.  App.  368,  112 
Pac.  195. 

64.  Action  by— Parties  plaintiff. — An  ac- 
tion by  association  of  two  or  more  persons 
under  common  name  is  not  within  provision 
of  this  section,  and  names  of  partners 
should  be  given. — Oilman  v.  Cosgrove,  22 
Cal.  856;  Harrison  v.  McCormlck,  69  Cal. 
616,  621,  11  Pac.  466.  See  Boyd  v.  Platner, 
6  Mont.  226,  232,  2  Pac.  346;  15  Encyc.  PI.  8c 
Pr.  839  et  seq. 

65.  Otherwise  in  case  of  special  or  lim- 
ited partnership. — See  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  S  2492  and  note;  15  Encyc.  PI.  8c  Pr. 
1116. 

66.-  Same  —  Demurrer  lies  for  defect  of 
parties  in  such  cases. — Oilman  v.  Cosgrove, 
22  Cal.  356;  Harrison  v.  McCormlck,  69  Cal. 
616,  621,  11  Pac.  456. 


•7.  Same— Denial  in  answer  of  any  cause 
of  action  and  objection  thereunder  to  evi- 
dence in  support  of  claim  is  necessary  to 
render  defect  available.—- Oilman  v.  Cos- 
grove, 22  Cal.  856.  See  Porter  v.  Cresson, 
10  Serg.  &  R.  (Pa.)  267;  Pate  v.  Bacon,  6 
Munf.  (Va.)  219. 


68.     Juda*ment— -Action  In  common  name— - 
Aa*alnst  acparate  property  of  associate   or 

partner  can  not  be  rendered  under  this  sec- 
tion.— Davidson  v.  Knox,  67  Cal.  143,  147,  7 
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Pac.  413.  See  Feder  v.  Epstein,  69  Cat  466, 
457.  10  Pac.  785;  Golden  S.  &  M.  Iron -Works 
v.  Davidson,  73  Cal.  389,  391,  15  Pac.  20; 
Hammer  v.  Ballantyne,  16  Utah  436,  439,  52 
Pac.  770. 

69.  SaMte— Action    ajcalnat    IndlvMaala. — 

Where  action  In  individual  names  of  part- 
ners binds  only  interests  of  those  who  are 
made  parties  and  served  with  summons. — 
See  pars.  53  et  seq.,  this  note. 

70.  Same— 8a*ie— A»  f  betes:  otherwise 
In  ease  mt  speelal  or  limited  partnermhlp. — 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  8  2492  and 
note;  15  Encyc.  PI.  &  Pr.  1116. 

71.  Same  —  Same  —  Jad**meat  for  or 
aaralBMt  one  or  more  of  several  defendants 
under  sections  578,  579,  post,  is  authorized 
only  under  rules  established  fry  code  or 
general  principles  of  law. — Baker  v.  Baker, 
136  Cal.  302,  68  Pac.  971. 

72.  Same — Same  —  Dormant    partner, — It 

not  being:  necessary  to  make  dormant  part- 
ner party  to  action  against  Arm  (see  par. 
44,  this  note),  judgment  against  ostensible 
partners  will  bind  his  interest  in  Arm. — 
Plnschower  v.  Hanks,  18  Nev.  99,  1  Pac.  454, 
citing  Him.  Wright  v.  Herrick,  125  Mass. 
154.      Nev.   Whitmore   ▼.    Shiverick,    S    Nev. 


288,  306.  If.  T.  Brown  v.  Birdsall,  29  Barb 
549.  Pa.  Taylor  v.  Henderson,  17  Serg.  &  R 
453;  Harper  v.  Fox,  7  Watts  &  S.  142;  Grier 
v.  Hood.  25  Pa.  St.  430;  Carey  ▼.  Blight,  58 
Pa.  St.  70.  84.  See  also  Mama.  Lord  v.  Bald- 
win. 23  Mass.  (6  Pick.)  348.  If.  H.  Elliot  v. 
Stevens,  38  N.  H.  111.  If.  Y.  Van  Valen  ▼. 
Russell,  13  Barb.  590.  Tex.  Tynburg  v. 
Cohen.  67  Tex.  220,  2  S.  W.  734.  Win.  How 
v.  Kane.  2  Chand.  222,  2  Pin.  581,  54  Am. 
Dec.    152. 


71.     Same — Same     Same   omltte*  —  En>et. 

— Sale  under  transfers  only  individual  in- 
terests of  partners  made  parties. — Golden 
State  A  Miners'  Iron-Works  v.  Davidson. 
73  Cal.  389,  15  Pac.  20.  See  t)avidson  v. 
Knox,  67  Cal.  143,  7  Pac.  413;  Martin  ▼.  Dis- 
trict Court,  13  Nev.  85. 


74.  Same— Same— Same— Snbroa^itlon  of 
purchaser  to  lien  of  judgment-creditor  in 
such  case  can  be  asserted  only  by  appropri- 
ate proceedings  in  equity  and  can  not  be 
availed  of  in  action  at  law  where  equitable 
rights  are  not  set  up. — Golden  State  &  Min- 
ers' Iron- Works  v.  Davidson,  73  Cal.  389,  15 
Pac.  20.  See  Allen  v.  Phelps,  4  Cal.  256. 
258;  Ross  v.  HeinUen,  86  Cal.  313,  320; 
McCauley  v.  Fulton,  44  Cal.  355,  362. 


§389.  COURT,  WHEN  TO  DECIDE  CONTROVERSY  OB  TO  ORDER 
OTHER  PARTIES  TO  BE  BROUGHT  IN.  The  court  may  determine  any  con- 
troversy between  parties  before  it,  when  it  can  be  done  without  prejudice  to 
the  rights  of  others,  or  by  saving  their  rights;  but  when  a  complete  deter- 
mination of  the  controversy  can  not  be  had  without  the  presence  of  other  par- 
ties, the  court  must  then  order  them  to  be  brought  in,  and  to  that  end  may 
order  amended  and  supplemental  pleadings,  or  a  cross-complaint  to  be  filed, 
and  summons  thereon  to  be  issued  and  served.  And  when,  in  an  action  for  the 
recovery  of  real  or  personal  property,  or  to  determine  conflicting  claims  thereto, 
a  person,  not  a  party  to  the  action,  but  having  an  interest  in  the'  subject 
thereof,  makes  application  to  the  court  to  be  made  a  party,  it  may  order  him 
to  be  brought  in  by  the  proper  amendment. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  17  of  Practice 
Act,  last  sentence  added;  amendment  approved  February  16,  1897, 
Stats,  and  Amdts.  1897,  p.  9;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  127,  act  held  unconstitutional,  see  his- 
tory, $  5  ante;  amendment  approved  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  704,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  436. 


BRINGING  IN  PARTIES. 

1.  As    to    bringing    in    parties — General 

rule. 

2.  Action  to  quiet  title — Vendor  against 

vendee — Subsequent  vendee  necessary 
party. 

3.  Assignee  of  partner — Necessary  party, 

when. 

4.  Attachment — Person  claiming  interest 

is  entitled  to  come  in  and  defend. 

5,  6.  Beneficiary  —  Necessary    party,    and 
should  be  brought  in,  when. 

7.  Same — Beneficiary  in  possession. 


8.  Cestui  que  trust — Necessary  party. 
9- 13.  Construction  of  section — In  general. 

14.  Same — As  mandatory. 

15.  Same — Two    defendants  —  Theory    of 

case. 

16.  Contribution    among    guarantors — Not 

involved,  when. 

17.  Corporation — Action    against   to   com- 

pel proper  registration  of  stock  — 
Claimants  and  pledgees  necessary 
parties. 

18.  Same — Action  against  trustee  of  dis- 

solved—Parties. 
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19.  Same — Action  to  enforce  trust. 

20.  Same — Action  to  compel  transfer   of 

stock. 

* 

21.  Same — Action  to  recover  stock. 

22.  Cross-complaint — Bringing  in  new  par- 

ties by — In  mortgage  foreclosure. 

23.  Same  —  Leave  to   file  cross-complaint 

bringing  in  new  parties. 

24.  Same  —  Necessary    parties    may    be 

brought  in  by. 

25.  Same  —  Same  —  Discretion     of     trial 

court. 
^6,27.  Same-^-New  issue  can  not  be  set  up 

by. 

28.  Defendant  may  bring  in  necessary  par- 

ties. 

29.  Diversion  of  water—Action  to  prevent 

— Necessary  parties. 

30.  Doing  business  under  corporate  name 

Action   against   in   corporate   name 
— Substitution  of  individual  name. 

31.  Duty    of    court — To    order    interested 

parties  brought  in. 

32.  Failure  to  bring  in  necessary  parties 

— Not   waived   by   failure   to   raise 
point. 

33.  Irrigation   district  —  Excessive  assess- 

ment— Injunction. 

34.  Joint    contract — All    parties    must    be 

brought  in,  in  action  on. 

35.  Mechanics'    lien  —  Trustee    in    bank- 

ruptcy. 

36.  Mortgage — Foreclosure  of — Holder  of 

equity  necessary  party. 
37,38.  Same— Same  —  Prior   mortgagee   may 
bring  in  new  parties. 

39.  Mortgageor — Action  to  compel  corpo- 

ration to  transfer  stock. 

40.  Motion  to  vacate  order  sustaining  de- 

murrer to  cross-complaint. 

41.  New  parties — As  to  adding. 

42.  Same — Same — Other  interested  parties 

— When  need  not  be  brought  in. 

43,44.  Same — Bringing  in,  when. 

45.  Same — Same — Duty  of  court. 

46-  48.  Same — Same — Same — Of  its  own  mo- 
tion. 

49,50.  Same — Same — Power  of  court. 

51.  Same — Same — Procedure   to   bring   in 

— By  amendment  of  pleadings. 

52.  Same— Same  —  Same  —  By   cross-com- 

plaint. 

53.  Same — Same — 8ame — By  supplemental 

pleadings. 

54.  Same — Same — Process  necessary. 

55.  Partition  proceedings  —  Co-owner  not 

made  party. 

56.  Partnership    accounting — Assignee    of 

partner,  necessary  party. 

57.  Partnership    liability — Action  .to    en- 

force— Partners   are   necessary   par- 
ties. 


58.  Persons  claiming  interest  —  Necessary 
parties. 

69.  Purchaser  after  issue  joined — Properly 
ordered  brought  in. 

60, 61.  Saving  rights  of  others — Proceed,  when 
can. 

62.  Stockholder — Proper  party  defendant. 

63.  Same — Independent  action  can  not  be 

brought  by. 

64.  Trespass  and  diversion  of  water — Par- 

ties in. 

65.  Vendee — Subsequent,   necessary  party. 

66.  Water — Action  to  enjoin  trespass  and 

diversion — Parties. 

67,68.  Will  —  Action    to    revoke    probate  — 
Bringing  in  parties. 


same    of 


As    to    adding    aad    amending 
party,  see,   post,   S  473   and  note. 

As  to  Joining  landlord,  see,  ante,  9  37t 
and  note;  also  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
S  1949  and  note. 

1.  A»  to  bringing;  fa  parties— General 
rule. — It  Is  the  general  rule  in  equity,  con- 
tinued in  force  by  our  Code  of  Civil  Pro- 
cedure, that  all  who  are  interested  in  the 
subject-matter  of  a  litigation  should  be 
made  parties  thereto,  in  order  that  com- 
plete justice  may  be  done,  and  that  there 
may  be  a  final  determination  of  the  rigrhts 
of  all  parties  interested  in  the  subject-mat- 
ter of  the  controversy. — Solomon  v.  Redona, 
—  Cal.  App.  — ,•  198   Pac.  643. 

2.  Action  to  aalet  title— Vendor  against 
vendee— Subsequent  vendee  necessary  party 

and  should  be  brought  in,  when. — Birch  v. 
Cooper,   136   Cal.   636,   639,   69  Pac.   420. 

8.     Assignee  of  partner— Neecssary  party 

in  partnership  accounting-.— See  par.  56, 
this  note. 

4.  Attachment— Peraon  claiming*  Interest 
la  entitled  to  come  In  and  defend  his  inter- 
est, and  should  be  brought  in. — Wilson  v. 
Baker,  64  Cal.  475,  476,  2  Pac.  253. 

See   par.   58,   this  note. 

5.  Beneficiary  — A  accessary  party,  and! 
should  be  brought  In,  when. — Beneficiary  a 
necessary  party  in  an  action  to  declare  trust 
and  compel  performance  of  it,  when  trus- 
tee claims  to  own  property  in  his  own  right 
and  to  exclusion  of  such  beneficiary.  — 
O'Connor  v.  Irvine,  74  Cal.  435,  443,  16  Pac. 
236. 

6.  Beneficiary  not  necessary  party  to  ac- 
tion where  named  in  complaint  as  benefici- 
ary, and  only  decree  sought  is  one  estab- 
lishing amount  due  from  trustee  of  trust. 
— In  re  Estate  of  Thompson,  101  Cal.  349, 
35  Pac.  991,  36  Pac.  98,  508. 

7.  Same— Beneficiary    In    possession,    for 

whose  benefit  plaintiff  holds  legal  title,  is 
proper  party  and  may  be  brought  in  by 
cross-complaint. — Winter  v.  McMillan,  87 
Cal.  256,  23  Am.  St.  Rep.  249.  25  Pac.  407. 
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8.  Cestui  que  tnurt— Necessary  party   in 

action  to  declare  and  enforce  trust  in  cor- 
porate stocks. — See  pars.  5-7,  48,  this  note. 

9.  Construction    of    section— In    general. 

— This  section  is  made  applicable  to  pro- 
ceedings for  revocation  of  probata  of  will; 
and  it  does  not  apply  merely  to  parties  who 
were  not  named  in  first  instance.  —  San 
Francisco  Protestant  Orphan  Asy.  v.  Supe- 
rior Court,   116  Cal.  443,  448,  48  Pac.   379. 

10.  "The  'parties  before  it'  within  mean- 
ing: of  section  are  evidently  parties  ac- 
tually before  court,  who  had  been  'brought 
in'  either  by  actual  service  of  process  or 
by  voluntary  appearance." — San  Francisco 
Protestant  Orphan  Asy.  v.  Superior  Court, 
116  Cal.  443,  448,  48  Pac.  379. 

11.  "The  mere  naming:  of  person  as  party 
in  action  or  proceeding:,  without  any  fur- 
ther attempt  to  bring:  him  within  'the  pres- 
ence' of  court,  does  not  make  him  party 
before  it.  This  meaning;  of  phrase  'brought 
in'  was  evidently  attached  to  it  by  this 
court  in  Faningr  v.  Foley,  99  Cal.  336,  33 
Pac.  1098." — San  Francisco  Protestant  Or- 
phan Asy.  v.  Superior  Court,  116  Cal.  443, 
448,  48  Pao.  379. 

12.  "This  section  implies  power  In  court, 
whenever  this  fact  shall  be  brought  to  its 
notice,  either  to  order  summons  that  have 
been  returned  to  be  served  upon  defend- 
ants therein  named,  if  they  have  not  been 
already  served,  or  to  issue  new  summons 
for  that  purpose.  Power  i«  same  whether 
such  defendants  are  named  in  original  sum- 
mons or  not." — Rue  ▼.  Qulnn,  137  Cal.  651, 
658»  66  Pac.  216,  70  Pac.  732,  1129. 

13.  The  rigrht  to  bring:  in  new  parties 
may  be  exercised  wherever  the  court  finds  It 
necessary  for  a  proper  determination  of  the 
controversy  before  it,  but  this  rigrht  is 
subject  to  the  power  of  the  court  to  de- 
termine the  controversy  before  it  without 
bringing1  in  new  parties  "when  this  car. 
be  done  without  prejudice  to  the  rights  of 
others  or  by  a  saving:  of  tbeir  rights." — 
Merchants  Trust  Co.  v.  Benial,  XC  Hal.  Ap». 
75,  78,  101  Pac.  31. 

14.  Same — Aa  mandatory.  —  The  provi- 
sions of  the  above  section  requiring  the 
trial  court  to  order  parties  brought  in  in 
those  cases  in  which  their  presence  is  nec- 
essary to  the  complete  determination  of  a 
controversy,  are  mandatory  on  the  court. — 
Solomon  v.  Redona,  —  Cal.  App.  — ,  198 
Pac.  643,  following  O'Connor  v.  Irvine,  74 
Cal.  442,  16  Pac.  236;  Mitau  v.  Roddan,  1,  6 
L.  R.  A.   (N.  S.)   275,  84  Pac.  145. 

15.  Same— Two    defendants  —  Theory    of 

ease.— This  section  does  not  authorize  the 
bringing  of  an  action  against  two  defend- 
ants upon  the  theory  that  if  one  Is  not  li- 
able upon  a  certain  state  of  facts,  the  other 
Is,  and  the  determination  of  which  Is  liable 
and  the  rendering  of  Judgment  against  him. 
— Hannon  v.  Nuevo  Land  Co.,  14  Cal.  App. 
70C    112  Pac.  1103. 


As  to  theory  of  case  generally,  necessity 
for  and  effect  of,  see  I  Kerr's  Pleading  and 
Practice,   S8  528-534. 

16.  Contribution  among  guarantors— Not 
Involved  when. — In  action  against  a  num- 
ber of  Joint  and  several  guarantors  upon 
the  obligation  guaranteed,  the  question  of 
contribution  among  the  coguarantors  is 
not  necessary  to  Its  determination. — Mer- 
chants Trust  Co.  v.  Bentel,  10  Cal.  App. 
75,   77,  101   Pac.  31. 

17.  Corporation—Action  against  to  com- 
pel proper  registration  of  stock— Claimants 
and  pledgees  necessary  parties. — In  an  ac- 
tion against  a  corporation  to  compel  proper 
registration  of  its  stock  so  as  to  show  own- 
ership, all  claimants  to  stock  of  the  cor- 
poration, and  all  pledgees  of  stock,  are 
necessary  parties  to  the  full  determination 
of  the  matter,  and  where  not  made  parties 
the  court,  sua  spoute,  should  make  an  order 
under  the  above  section,  requiring  them  to 
be  brought  in. — Young  v.  New  Pedrara 
Onyx  Co.,  —  Cal.  App.  — ,  192  Pac.  65. 

18.  Same— Action  against  trnstee  of  dis- 
solved—Parties.— Where  one  of  the  three 
trustees  of  a  corporation  dissolved  for  non- 
payment of  license-tax  has  applied  money 
of  the  corporation  in  his  hands  in  payment 
of  his  own  claim,  the  other  trustees  are  nec- 
essary parties  defendant  in  an  action  by 
creditors  to  compel  the  application  of  the, 
money  to  the  payment  of  their  claims. — 
Hanson  v.  Choynski,  180  Cat  275,  180  Pac. 
816. 

19.  Same- Action    to    enforce    trost    In 

stock    cestui    que   trust    necessary    party. — 
See  pars.  45  et  seq.,  this  note. 

20.  Same— Acttosi  to  compel  transfer  of 
stock  sold  under  foreclosure  of  mortgage 
thereon  mortgageor  is  not  necessary  party 
and  need  not  be  brought  in. — See  par.  39, 
this  note. 

21.  Same  — Action    to    recover    stock. — 

Hulaer  of  stock  necessary  party. — See  pars. 
36,  62,  63,  this  note. 

2«*.  Cross-complaint  —  Bringing  in  new 
?«rtles  by— In  mortgage  foreclosure. — as  to, 

c««  pars.  37,  38,  52,  this  note 

2&,  s£me— l>are  to  Hie  croas-eomplaia* 
bringing  In  new  parties,  made  ex  p*r*^. 
may  be  vacated  without  notice  by  ftrc 
Judge  who  made  it. — Alpers  v.  Bliss,  145  C*l 
565,  79  Pac.   171. 

24.  Some  —  Necessary  parties  may  he 
brought  la  by.— Winter  v.  McMillan,  87  Cal. 
256,  23  Am.  St.  Rep.  249,  25  Pac.  407;  City 
of  Eureka  v.  Gates,  120  Cal.  54,  58,  52  Pac. 
125, 

See  -pars.  28,  48,  46,  this  note. 

25.  Same  —  Same  —  Dlscretlom  of  trial 
court  in  permitting  parties  to  be  brought 
in  by  way  of  cross -complaint,  where  they 
claim  an  interest  in  the  land  la  controversy, 
will  not  be  interfered  with  on  appeal.— 
Syvertson  v.  Butler,  8  Cal.  App.  845,  85  Pac 
164. 
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2€.     Same— New  Issue  can  not  be  »et  ap 

by,  and  new  parties  can  not  be  brought  in 
for  purpose  of  setting  up  issue  not  in- 
volved in  suit.  Thus  in  action  to  enjoin 
sheriff  from  cutting*  water-pipes,  new  par- 
ties can  not  be  brought  in  for  purpose  of 
putting  in  issue  title  and  quieting  title  to 
water-right. — East  Riverside  Irr.  Dist.  v. 
Holcomb,  126  Cal.  815,  319,  68  Pac.  817. 

27.  "General  rule  is,  that  plaintiff  may 
select  those  whom  he  desires  to  make  de- 
fendants, and  that  new  parties  brought  in 
against  his  will  can  not  be  allowed  to  set 
up  against  him  defenses  and  affirmative 
causes  of  action  which  original  defendant 
could  not  have  set  up;  and  this  is  especially 
so  where  granting  of  relief  sought  by  orig- 
inal complaint  would  not  have  prejudiced 
other  causes  of  action  which  new  parties 
seek  to  have  adjudicated.  Peculiar  circum- 
stances may  make  exceptions  to  rule,  but 
genera]  principle  is  as  above  stated." — East 
Riverside  Irr.  Dist.  v.  Holcomb,  126  Cal. 
315,  319,  58  Pac.  817.  See  Ala.  Andrews  v. 
Hobson,  23  Ala.  239.  Fla.  Fagan  v.  Barnes, 
14  Fla.  56.  Ky.  Daniel  v.  Morrison,  6  Dana 
182  186.  N.  Y.  National  Fire  Ins.  Co.  v. 
McKay,  21  N.  Y.  191;  Chapman  v.  Forbes, 
123  N.  Y.  532,  26  N.  E.  8. 

28.  Defendant  max  bring  In  necessary 
parties  to  determination  of  controversy  by 
cross-complaint.  —  Winter  v.  McMillan,  87 
Cal.  256,  23  Am.  St.  Rep.  249,  25  Pac.  407; 
City  of  Eureka  v.  Gates,  120  Cal.  54,  58,  62 
Pac.  126;  Lewis  v.  Fox,  122  Cal.  244,  250,  54 
Pac.  823.  See  Chalmers  v.  Trent,  11  Utah 
88.  98,  39  Pac.  488. 

See  pars.  22-25,  52,  this  note. 

29.  Diversion  of  water— Action  to  pre- 
vent—Necessary  parties. — As  to  generally, 
see  par.  66,  this  note.    - 

80.  Doing  business  under  corporate  name 
—Action  against  In  '  corporate  name— Sub- 
stitution of  Individual  name. — In  view  of  the 
provisions  of  above  section,  in  a  case  in 
which  an  individual  is  doing  business  under 
a  corporate  name,  and  suit  is  brought 
against  him  in  that  corporate  name,  on  mo-' 
tion  made  by  the  plaintiff  to  substitute  the 
name  of  the  individual  In  the  title  of  the 
case,  as  the  real  party  in  interest,  for  the 
corporate  name  under  which  he  was  doing 
business,  the  court  must  make  such  substi- 
tution.— Walsh  v.  Decoto,  —  Cal.  App.  — , 
194  Pac.  298,  applying  and  following  doc- 
trine in  Thompson  v. •Southern  Pac.  Co.,  180 
Cal.  730,  183  Pac.  163.. 

31.  Duty  of  court— To  order  Interested 
parties  brought  in.— *See  par.   46,  this  note. 

32.  Failure  fo  bring  In  necessnry  parties 
—Not  waived  by  failure  to  raise  point   by 

demurrer  or  answer. — Mltau  v.  Roddan,  149 
Cal.  1,  (L.R.A.   (N.  S.)   275,  84  Pac.  145. 

S3.  Irrigation  district— Hxcessivo  assess- 
ment—Injunction. — In  an  Injunction  to  re- 
strain collection  of  excessive  assessment  for 
interest  on  bonds  of  district,  brought 
against  collector,  neither  irrigation  district, 


Its  agent  for  sale  of  bonds,  nor  holder  of 
illegal  bonds  is  necessary  party,  and  should 
not  be  brought  in. — Hughson  v.  Crane,  115 
Cal.  404,  420,  47  Pac.  120. 

84.  Joint  contract— All  parties  must  be 
brought  In,  in  action  on. — Harrison  v.  Mc- 
Cormick,  69  Cal.  616j  621,  11  Pac.  456.  See 
Gates  v.  Lane,  44  Cal.  892,  896;  Cuyamaca 
Granite  Co.  v.  Pacific  Pav.  Co.,  95  Cal.  252, 
256,  80  Pac.  525;  Frank  v.  Tatum,  87  Tex. 
204,  206,  25  S.  W.  409. 
'  See  par.  57,  this  note. 

35.  Mechanics'  Hen  — Trustee  In  bank- 
ruptcy.— In  an  action  to*  foreclose  a  me- 
chanics' lien  upon  a  mining  and  millsite,  it 
was  immaterial  that  defendant  pending 
trial  had  been  adjudicated  a  bankrupt,  and 
It  was  not  necessary  to  bring  the  trustee 
in  the  bankruptcy  proceeding  under  the  re- 
quirement of  this  section.— rKritzer  v.  Tracy 
Eng.  Co.,  16  Cal.  App.  291,  116  Pac.  .700. 


36.  Mortgage  Foreclosure  of— Holder  of 
equity  necessary  party. — A  holder  of  equity 
of  redemption,  although  he  purchased  with 
notice  of  mortgage,  is  interested  party  and 
should  be  made  party  defendant. — Dunlap 
v.  Wilson,  32  111.  517,  628;  Buck  v.  Webb,  7 
Colo.  212,  8  Pac.  211. 

87.  Same— Same  —  Prior  mortgagee  may 
bring  In  new  parties. — In  action  to  foreclose 
mortgage  upon  separate  undivided  interest, 
prior  mortgagee  of  the  whole  estate  Is 
proper  party,-  and  by  cross-complaint  may- 
bring  in  owners  of  other  undivided  inter- 
ests and  ask  foreclosure  of  his  mortgage. 
-r-Newhall  v.  Bank  of  Livermore,  136  Cal. 
533,  536,  537,  69  Pac.  248. 

38.  Where  such  third  party  holds  two 
'  mortgages,  one  on  land  in  litigation  and 
another  on  parcel,  he  may  set  up  both  mort- 
gages and  have  them  foreclosed. — Stockton 
Sav.  &  L.  Soc.  v.  Harrold,  127  Cal.  612,  60 
Pac.  165,  distinguishing  Brill  v.  Shively. 
93  Cal.  674,  29  Pac.  324;  Pauly  v.  Rogers. 
121  Cal.  294,  53  Pac.  808;  Newhall  v.  Bank 
of  Livermore,  136  Cal.  688,  537,  69  Pac. 
248. 

89.  Mortgagcor— Action  to  compel  corpo- 
ration to  transfer  stock  sold  under  fore- 
closure of  mortgage  thereon,  mortgageor 
not  necessary  party,  and  need  not  be 
brought  in. — Tregear  v.  Etiwanda  Water 
Co.,  76  Cal.  537,  9  Am.  St.  Rep.  245,  18  Pac. 
658. 

40.  Motion  to  vacate  order  sustaining  de- 
murrers to  cross-complaint  of  defendant, 
made  after  some  of  defendants  have  an- 
swered, should  be  entertained,  where  no 
final  Judgment  has  been  entered  in  favor,  of 
such  defendants.— De  La  Beckwlth  v.  Su- 
perior Court,  146  Cal.  496,  80  Pac.  717. 

41.  New    pnrtles— As    to    adding,    see    1 

Encyc.  PI.  &  Pr„  pp.  542,  666. 

42.  Same— -Same— Other  Interested  par- 
ties—When need  not  be  brought  In. — "When 
contest  can  not  be  settled  Without  affecting 
rights    of    others,    there    is    no    ground    or 
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reason  for  bringing  in  any  other  parties. 
Nor  is  such  procedure  required  by  this  sec- 
tion."— Lytle  Creek  Water  Co.  v.  Perdew,  65 
Cal.  447,  455,  4  Pac.  426.  See  Settembre  v. 
Putnam,  30  Cal.  490,  497;  Van  Bokkelen  v. 
Cook,  5  Sawy.  C.  C.  587,  28  Fed.  Cas.  949. 
See  par.  60,  this  note. 

43.  Same— Bringing;  !»•  when. — Persons 
receiving  interest  pendente  lite  must  be 
brought  in  when  their  presence  is  necessary 
for  full  determination  of  controversy,  as  in 
action  for  recovery  of  shares  of  stock  which 
were  distributed  under  decree  of  court  sub- 
sequently reversed,  and  which  were  issued 
by  corporation  pending  appeal  of  which 
corporation  had  notice,  holders  of  stock  are 
necessary  parties. — Ashton  v.  Heggerty,  130 
Cal.  516,  521,  62  Pac.  934.  See  Treasurer  v. 
Commercial  C.  Min.  Co.,  23  Cal.  390;  Ralston 
v.  Bank  of  California,  112  Cal.  208,  213.  44 
Pac.  476. 

See  par.  59,  this  note. 

44.  "It  is  policy  of  law  and  peculiar 
province  of  court  of  equity,  to  have  com- 
plete determination  of  controversy  before 
it,  when  rt  can  be  done;  and  when  this 
can  not  be  done  without  presence  of  other 
parties,  court  must  order  them  to  be 
brought  in,  and  to  that  end  may  order 
amended  and  supplemental  pleadings,  or 
cross-complaint,  to  be  filed  and  summons 
thereon  to  be  issued  and  served."— Newhall 
v.  Bank  of  Livermore,  186  Cal.  533,  535,  69 
Pac.  248. 


45.  Same— -Same— Doty  of  court. — Where 
there  are  other  persons  interested  in  sub- 
ject-matter of  litigation,  without  whose 
presence  controversy  can  not  be  fully  de- 
termined and  adjusted,  it  is  duty  of  court 
to  order  such  other  parties  brought  in. — 
Lytle  Creek  Water  Co.  v.  Perdew,  2  Cal. 
Unrep.  262,  2  Pac.  732.  See  Settembre  v.  Put- 
nam, 80  Cal.  498;  Gates  v.  Lane,  44  Cal. 
392,  396;  Robinson  v.  Gleason,  53  Cal.  38; 
Harrison  v.  McCormick,  69  Cal.  616,  621,  11 
Pac.  456;  O'Connor  v.  Irvine,  74  Cal.  435, 
443,  16  Pac.  236;  Tregear  v.  Etiwanda  Water 
Co..  76  Cal.  537,  542,  9  Am.  St.  Rep.  245,  18 
Pac.  658;  Winter  v.  McMillan,  87  Cal.  266, 
23  Am.  St.  Rep.  249,  25  Pac.  407;  Cuyamaca 
Granite  Co.  v.  Pacific  Pav.  Co.,  95  Cal.  252, 
256,  30  Pac.  525;  People's  Ditch  Co.  v.  '76 
Land  A  Water  Co.,  5  Cal.  Unrep  292, 
44  Pac.  176*  (bringing  in  purchaser  after 
issue  joined ).— See  Colo.  Allen  v.  Tritch,  5 
Colo.  222,  228.  Iowa.  Bunce  v.  Bunce,  59 
Iowa  533,  535,  13  N.  W.  705.  N.  Y.  Oster- 
houdt  v.  Board  of  Supervisors,  98  N.  Y.  239. 

46.  Same— Same— Same— *Of  Its  own  mo- 
tloa. — "If  necessary  parties  to  full  deter- 
mination are  not  before  court,  it  is  duty  of 
court,  on  its  own  motion,  to  order  them 
brought  in;  and  this,  although  defendants 
in  action  have  omitted  to  raise  any  objec- 
tion of  defect  of  parties  by  demurrer  or 
ansv/er.  Failure  of  court  to  do  so  is  fatal 
to  judgment." — O'Connor  v.  Irvine  74  Cal. 
435,  443,  16  Pac.  236.    See  Settembre  v.  Put- 


nam, 30  Cal.  498;  Gates  v.  Lane,  44  Cal.  392, 
396;  Winter  v.  McMillan,  87  Cal.  256.  266,  23 
Am.  St.  Rep.  249,  25  Pac.  407;  Alison  v.  Gold- 
tree,  117  Cal.  545.  550,  49  Pac.  571.  See 
Osterhoudt  v.  Board  of  Supervisors,  98  N.  Y. 
239. 

47.  "The  omission  of  proper  parties  in 
action  was  sufficiently  set  forth  in  answer 
of  defendant.  When  court  found  fact,  it 
ought  to  have  exercised  authority  conferred 
by  section,  and  require  omitted  parties  to 
be  brought  in." — Harrison  v.  McCormick, 
69  Cal.  616,  621,  11  Pac.  456.  See  Gates  v. 
Lane,   44  Cal.   892,   896. 

48.  In  action  to  establish  and  enforce 
trust  as  to  corporate  stock,  when  evidence 
discloses  fact  that  third  person  has  inter- 
est as  beneficiary  therein,  court  should  or- 
der such  third  person  brought  in  although 
defendant  makes  no  objection  because  of 
defect  of  parties  plaintiff. — O'Connor  v.  Ir- 
vine,  74   Cal.    485,    16   Pac.    236. 

49.  Same— Same— Power  of  court  to  or- 
der summons  amended  and  served.  —  See 
pars.  45,  46,  this  note. 

50.  Court  can  order  parties  brought  in 
when,  on  coming  in  of  answer,  it  is  of  opin- 
ion that  they  are  necessary  to  full  deter- 
mination of  controversy.  —  Hughson  v. 
Crane,  115  Cal.  404,'  420,  47  Pac.  120. 

51.  Same— Same  —  Procedure  for  ariaa;- 
iaff   !■   —   By   ameadmeat   to   pleadftaga.  — 

Proper  procedure  for  bringing  In  new  par- 
ties is  to  amend  pleadings,  whether  after 
court  has  made  order  directing  them  to  be 
brought  in  or  on  voluntary  act  of  party, 
by  inserting  therein  necessary  objections, 
to  show  interest  of  and  make  omitted  per- 
son party  to  action.  —  See  Ga.  Hook  v. 
Brooks,  24  Ga.  175.  111.  Chapin  v.  Cur- 
tenius,  15  111.  427.  Maaa.  Goddard  v.  Pratt. 
33  Mass.  (19  Pick.)  412.  Miss.  Montague  v. 
King,  37  Miss.  441.  N.  H.  Owen  v.  Weston. 
63  N.  H.  699,  56  Am.  547,  4  Atl.  801.  N.  Y. 
Powell  v.  Myers,  1  Barb.  427.  N.  C.  Green 
v.  Deberry,  2  Ired.  L.  344.  Ore.  White  v. 
Johnson,  27  Ore.  282,  50  Am.  St.  Rep.  726,  40 
Pac.  511.  Pa.  Seltz  v.  Buff  urn,  14  Pa.  St.  69; 
Walthour  v.  Spangler,  31  Pa.  St.  523. 
See  par.  54,  this  note. 


83.     Same— Same— Same  —  By    croM-eom- 

platat,  necessary  parties  may  be  brought 
in. — See  authorities  in  pars.  22-27,  this  note;- 
and  also  111.  Ballance  v.  Underhlll,  3  Seam. 
463,  461.  N.  Y.  Prouty»  v.  Lake  Shore  A  M. 
8.  R.  Co.,  85  N.  Y.  272.  Wis.  Hungerford  v. 
Cushing  8  Wis.  332. 
See  par.  64,  this  note. 


8S.  Same— Same— Same— By  sapplemeatal 
pleadlaga. — Where  facts  occur  after  filing 
of  pleading  or  third  party  becomes  inter- 
ested and  necessary  party  by  reason  there- 
of, as  purchase  of  Interest  pendente  lite, 
or  marriage  of  female  defendant,  he  should 
be  brought  in  by  supplemental  pleading. — 
Van  Maren  v.  Johnson,  15  Cal.  308,  811;  Mc- 
Mlnn  v.  O'Connor,  27  Cal.  238.  247;  Moss  v. 
Shear,  30  Cal.  467,  474.    See  Morgan,  v.  Mor- 


088 


Tit.  HI.] 


BRINGING  IN  PARTIES— SAVING  RIGHTS. 


§389 


gan,   10  Ga.  207;   Butler  v.  Lawson,   72  Mo. 
227. 

See  par.  54,  this  note. 

54.     Same  —  Same  —  Process  necessary. — 

But  simply"  ordering:  new  parties  brought 
in,  or  inserting:  necessary  facts  In  pleadingrs 
and  their  names  as  parties,  does  not  give 
court  jurisdiction  over  them.  As  to  them  it 
is  new  action.  Their  names  must  be  in- 
serted In  summons  and  process  served  on 
them  same  as  In  original  suit,  unless  they 
voluntarily  appear. — See  Pico  v.  Webster, 
14  Cal.  202,  73  Am.  Dec.  647;  Powers  v. 
Braly.  75  Cal.  237,  17  Pac.  107.  Ga.  Morgan 
v.  Morgran,  10  Ga.  297.  111.  Ballance  v.  Un- 
derbill, 3  Scam.  453;  Dunphy  v.  Biddle,  86 
111.  22;  Crowl  v.  Nagle,  86  111.  437.  Ind. 
Fletcher  v.  Holmes,  25  Ind.  458.  La.  State 
ex  rel.  Stevenson  v.  Burke,  37  La.  Ann.  231. 
Mo.  Thompson  v.  Allen,  86  Mo.  85.  N.  Y. 
Akin  v.  Albany  &  N.  R.  Co.,  14  How.  Pr.  337; 
Walkenshaw  v.  Prezel,  32  How.  Pr.  310; 
Voigt  v.  Schenck.  54  Hun  548,  7  N.  Y.  Supp. 
864;  People  v.  Woods,  2  Sandf.  662;  Rigney 
v.  Rigrney,  127  N.  Y.  408,  28  N.  E.  405.  N.  C. 
McRae  v.  Guion,  5  Jones  (N.  C.)  Bq.  129; 
Plemmons  v.  Southern  Imp.  Co.,  108  N.  C. 
614,  13  S.  B.  188;  Bray  v.  Creekmore,  109 
N.  C.  49,  IS  S.  B.  723.  Ore.  White  v.  John- 
son, 27  Ore.  282,  50  Am.  St.  Rep.  726,  40  Pac. 
511.  Fed.  Low^nsteln  v.  Glidewell,  5  Dill. 
C.  C.  325,  15  Fed.  Cas.  1027. 

55.  Partition  proceedings  Co-ower  not 
made  party.— In  a  suit  for  partition,  if  a 
co-owner  Is  not  made  a  party,  plaintiff  or 
defendant,  and  the  nonjoinder  appears  by 
the  record  so  that  an  appellate  court  may 
take  cognizance  of  -it,  It  will  reverse  the 
judgment,  whether  the  attention  of  the 
trial  court  was  called  to  the  defect  or  not. 
— Solomon  v.  Redona,  —  Cal.  App.  — ,  198 
Pac.  643,  approving  Russell  v.  Bell,  160  Ala. 
480,   49   So.   314. 

56.  Partnership  accounting  —  Aa  as- 
signee of  partner  necessary  party  in  part- 
nership accounting  and  should  be  brought 
in.— Cuyamaca  Granite  Co.  v.  Pacific  Pav. 
Co.,  95  Cal.  252,  30  Pac.  625. 

57.  Partnership  liability— Action  to  en- 
force—Partners are  neccaaary  parties  in  ac- 
tion to  enforce  partnership  liability,  and 
if  any  are  omitted  they  should  be  ordered 
brought  in.— Harrison  v.  McCormick,  69  Cal. 
616  621,  11  Pac.  456;  Cuyamaca  Granite  Co, 
v.  Pacific  Pav.  Co.,  96  Cal.  252,  256,  30  Pac. 
626.  See  Frank  v.  Tatum,  87  Tex.  204,  206, 
25  S.  W.  409. 

See   par.   34,   this  note. 

58.  Persona  claiming  Interest— Necessary 
parties. — Person  claiming  interest  in  per- 
sonal .property,  subject-matter  of  action, 
has*  right  to  be  made  party  and  defend  his 
interest.— Wilson    v.    Baker,    64    Cal.    475,    2 

Pac.    253. 

See  pars.  4,  32-35,  41,44,  59,  this  note. 

59.  Purchaser  after  lasve  Joined— Prop- 
erly ordered  brought  tn  as  party  defendant 
so  that  whole  controversy  may  be  deter- 
C.  C.  P.— 44 


mined. — Robinson    v.    Gleason,    63    Cal.    38; 
People's  Ditch  Co.  v.  '76  Land  &  Water  Co.. 
5  Cal.   292,  44  Pac.  176. 
See  par.  43,  this  note. 

fcv.  Savins  rights  of  others  —  Proceed, 
when  can. — The  court  may  determine  con- 
troversy before  it  when  it  can  be  done 
without  prejudice  to  rights  of  others,  or  by 
saving  their  rights,  without  ordering  them 
to  be  brought  In. — O'Connor  v.  Irvine,  74 
Cal.  435,  443,  16  Pac:  236;  Alison  v.  Gold- 
tree,  117  Cal.  545,  560,  49  Pac.  571. 

See  par.  42,  this  note. 

61.  Courts  of  equity  have  power  to  pro- 
tect interests  of  persons  not  parties  to  suit 
by  reservation  or  limitation  in  decree. — 
Buck  v.  Webb,  7  Colo.  212,  3  Pac.  211. 

62.  Stockholder— Proper  party  defendant 

and  should  be  permitted  to  be  made  such, 
on  proper,  application,  on  foreclosure  of  cor- 
porate mortgage  where  corporation  has  not 
answered  complaint,  *  or,  having  properly 
and  fully  answered,  probably  would  not 
prosecute  defense  in  good  faith,  then,  upon 
proper  application  to  court,  stockholders 
would  have  been  permitted  to  intervene, 
and  to  plead  and  prove  all  material  facts 
alleged  in  their  complaint  in  this  action, 
and  also  to  cause  necessary  parties  to  be 
brought  in. — Waymire  v.  San  Francisco  & 
S.  M.  R.  Co.,  112  Cal.  646,  651,  44  Pac.  1086. 
See  Morrill  v.  Little  Falls  Mfg.  Co.,  46  Minn. 
260,  48  N.  W.  1124;  Bronson  v.  La  Crosse  & 
M.  R.  Co.,  69  U.  S.  (2  Wall.)  283,  7  L.  ed. 
725;  Bayllss  v.  Lafayette  M.  &  B.  R.  Co., 
8  Blss.  C.  C.  193,  2  Fed.  Cas.  1079. 

63.  Same— Independent  action  can  not  he 
brought  by. — A  stockholder  has  no  right  to 
bring  an  independent  action  to  restrain 
foreclosure  of  mortgage  or  trust-deed  given 
to  secure  payment  of  bonds  on  ground  of 
fraud  and  collusion  on  part  of  company  and 
holder  of  bonds;  as  that  matter  can  be  set 
up  as  defense  in  foreclosure  suit,  and  he 
can  be  made  party  defendant  thereto. — 
Waymire  v.  San  Francisco  A  S.  M.  R.  Co., 
112  Cal.  646,  44  Pac.  1086. 

64.  Trespass  and  diversion  of  water- 
Parties  In. — As  to  generally,  see  par.  66, 
this  note. 

65.  Vendee— Subsequent,  necessary  party 

to  action  by  vendor  to  quiet  title  as  against 
prior  vendee. — See  pars.  2,  43,  59,  this  note. 

66.  Water— Action  to  enjoin  trespass  and 
diversion  —  Parties. — The  different  persons 
using  waters  of  stream  under  separate  ap- 
propriations, are  tenants  in  common  and 
any  one  may  maintain  suit  to  enjoin  tres- 
pass and  diversion  of  water  without  join- 
ing others,  and  failure  to  bring  them  in  is 
not  error. — Lytle  Creek  Water  Co.  v.  Per- 
dew,  65  Cal.  447,  455,  4  Pac.  426.  See  same 
case,  2  Cal.  Unrep.  262,  2  Pac.  732. 

67.  Will— -Action  to  revoke  probate— 
Brlnsins  In  parties. — This  section  applies 
to  proceedings  for. — See  par.  9,  this  note. 
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68.  "Code  never  Intended  to  provide,  and 
does  not  provide,  that  where  petition  has 
been  filed  within  year,  and  within  that  time 
citation  has  been  issued  and  duly  served 
upon  all  of  numerous  necessary  parties  ex- 
cept  one,    contest   shall   utterly   lapse   and 


rights  of  all  contestants  be  entirely  ob- 
literated, because,  from  mistake  or  Inad- 
vertence there  has  been  failure  to  properly 
serve  that  one  within  year." — San  Fran- 
cisco Protestant  Orphan  Asy.  v.  Superior 
Court,  116  Cal.  443,  448,  48  Pac  879. 


§390.    ACTIONS  AGAINST  FIRE  DEPARTMENTS.    Causes  of  action 

upon  contract,  or  for  damages  arising  out  of,  or  pertaining  or  incident  to  the 

official  administration  of  the  fire  departments  created  by  acts  of  the  legislature 

of  this  state,  shall  be  brought  directly  by  and  against  the  municipality  by  its 

corporate  name  wherein  the  damage  was  sustained.    And  the  said  boards  of 

fire  commissioners  shall  not  be  sued  as  such,  except  to  compel  or  restrain  the 

#  performance  of  acts  proper  to  be  compelled  or  restrained  under  and  not  within 

the  discretion  intended  to  be  conferred  by  this  act. 

History:  Enactment  approved  March  12,  1885,  Stats,  and  Amdts. 
1884-5,  p.  92;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdtfl.  1900-1,  p.  128,  act  held  unconstitutional,  see  history,  |5 
ante. 
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TITLE  IV. 

OP  THE  PLACE  OP  TRIAL  OP  CIVIL  ACTIONS. 


|  392.  Certain  actions  to  be  tried  where  the 
subject  or  some  part  thereof  is 
situated. 

%  393.    Other    actions,    where    the    cause    or 
•some  part  thereof  arose. 

§  394.  Place  of  trial  of  action  against  coun- 
ties, etc. 

i  395.  Other  actions,  according  to  the  resi- 
dence of  the  parties.  [Defendant 
nonresident.] 


1 396.  Action  may  be  tried  in  any  county, 
unless  the  defendant  demand  a  trial 
in  the  proper  county. 

S  397.  Place  of  trial  may  be  changed  in 
certain  cases. 

S  398.  When  judge  is  disqualified,  cause  to 
•   be  transferred. 

1 399.  Papers  to  be  transmitted*    Costs,  etc. 

Jurisdiction,  etc. 

1 400.  Proceedings   after   judgment   in   cer- 

tain cases  transferred. 


§  392.  CERTAIN  ACTIONS  TO  BE  TRIED  WHERE  THE  SUBJECT  OR 
SOME  PART  THEREOF  IS  SITUATED.  Actions  for  the  following  causes 
must  be  tried  in  the  county  in  which  the  subject  of  the  action,  or  some  part 
thereof,  is  situated,  subject  to  the  power  of  the  court  to  change  the  place  of 
trial,  as  provided  in  this  code : 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or  interest  therein,  or 
for  the  determination  in  any  form,  of  such  right  or  interest,  and  for  injuries 
to  real  property ; 

2.  For  partition  of  real  property  ; 

3.  For  the  foreclosures  of  all  liens  and  mortgagee  on  real  property. 

Where  the  real  property  is  situated  partly  in  one  county  and  partly  in 

another,  the  plaintiff  may  select  either  of  the  counties,  and  the  county  so 

selected  is  the  proper  county  for  the  trial  of  such  action. 

History:  Enacted  March  11,  1872;  re-enactment  of  *5  18  Practice 
Act,  last  sentence  added;  amendment  approved  March  2,  1876,  Code 
Amdts.  1875-6,  p.  90;  March  19,  1889,  Stats,  and  Amdts.  1889,  p.  862; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  ■ 
p.  128,  act  held  unconstitutional,  see  Jiistory,  8  6  ante;  amendment  ap- 
proved March  19,  1907,  Stats,  and  Amdts.  1907,  p.  700,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  486. 


PLACE  OP  TRIAL— WHEBE  SUBJECT- 
MATTER  SITUATED. 

1.  Abatement  of  public  nuisance — In- 
jury to  land. 
2,3.  Action  against  association — In  gen- 
eral. 

^  Action   concerning   real   property — 
A-  to  generally. 

5.  &ame— M  U>  venue. 

6.  Same — UonstituMowal  requirement. 

7.  Same — Same — Weir  ooimtp  formed. 
8,9.  Same — To  recover  for  damages  \+ 

real  property. 

10.  Same  —  Same  —  Injuries  caused  by 

riot. 

11.  Same  —  Same  —  Injuries  caused  by 

setting  fires. 

12.  Same — Same  —  Trespass  on  mining 

claim. 


13.  Action  for  divorce — Joinder  of  ac- 
•  tion   for   fraudulent   transfer   of 
property. 

14,15.  Action  for  specific  performance  of 
contract  for  sale  of  land. 

16.  Action  must  be  local  in  its  nature. 

17.  Action  to  declare  canceled  an  agree- 

ment for  sale  of  land. 

18-  21.  Action  to  recover  compensation  for 
land — By-path  or  waterway. 

22.  Action  within  constitution  and  code 
—For  cancelation  of  mortgage  on 
ground  of  fraud. 

88, 24-  Skme — For  condemnation  of  lands. 

85.  8ar*e— For  damages  to  real  estate. 

26.  Same— Samo— As   to   change   of 

venoA 

27.  Same— Same— Oansod  by  flooding 

lands. 
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28.  Same — For   determination    of   right 

or  interest  in  real  estate. 

29.  Same — For  injury  to  building — Not 

within  section,  when. 

80,31.  Same — For  injuries  to  land  in  one 
county  caused  by  acts  in  another. 

32.  Same — For  injuries  to  real  property 

caused  by  riot. 

33.  Same — Same — Against  corporation- 

Venue. 

34.  Same — For  partition  of  real  prop- 

erty. 

35.  Same — For  reformation  of  contract 

of  sale  of  land. 

36.  Same  —  For  use  and  occupation  — 

Not  within  section. 

37.  Same — Of  covenant — Founded  upon 

privity  of  estate. 

38.  Same — Of   trespass — For  injury  by 

diversion  of  water. 

39.  Same — Same— Quare  clausum  fregit. 

40.  Same — Same — Same — De    bonis    as- 

portatis. 

41.  Same — On  contract  of  sale  for  pur- 

chase  price — Not   within    section. 

•    42.  Same  —  To  abate  nuisance  causing 
injury  to  real  property. 

43.  Same — To  annul  or  cancel  a  mort- 

gage. 

44.  Same — To    cancel    deficiency    judg- 

ment— Not  within  section,  when. 

45.  Same — To    collect    assessment  —  On 

ditch  construction. 

46.  Same — To  enforce  specific  perform- 

ance of  agreement  to  convey. 

47.  Same  —  To    enforce    trust    in    real 

property. 

48.  Same — To  enforce  vendor's  lien. 

49.  Same — To  enjoin  diversion  of  water 

in  another  county. 

50.  Same— To  enjoin  erection  of  dam — 

Permanent  flooding. 

51-  53.  Same — To  foreclose  lien  on  real  es- 
tate. 

54.  Same — Same — To  foreclose  tax-lien. 

55.  Same — Same — To  foreclose  vendor's 

lien. 

56.  Same — To   have    deed   absolute    de- 

clared a  mortgage. 

57.  Same — To  quiet  title  to  real  estate. 

58.  Same — Same — Brought  by  trustee. 

59.  Same — To  recover  damages  for  wil- 

fully burning. 

60.  Same — To  recover  for  deficiency  in 

quantity  of  land  sold — Not  within 
section. 

61.  Same — To  recover  real  and  personal 

property — Not  within  section. 

62.  Same — To  reform  contract  of  sale. 

63.  Same — To  remove  trustee  of  mining 

property — Not  within  section. 


64. 

65, 66. 

67. 

68. 
69. 

70. 

71. 
72. 
73,  74. 
75. 
76. 
77. 
78. 
79. 

80. 
81. 

82. 

83,  84. 

85. 

86. 

87. 

88. 

•     89, 90. 

91. 
92. 

93. 

94,  95. 

96. 

97, 98. 

99- 103. 

104- 107. 

108. 


Same — To  replevin  property  wrong- 
fully severed  from  freehold — Not 
within  section. 

Same — To  set  aside  *  assignment  of 
land  for  benefit  of  creditors. 

Same — To  set  aside  conveyance  of 
land. 

Same — Same — By   lienholders. 

Same — Same  —  Fraudulent  sale  by 
administrator. 

Same — To  set  aside  deed  of  devisee 
and  subject  land  to  payment  debts 
of  decedent. 

Same — To  set  aside  decree  for  par- 
tition of  lands. 

Same  —  To  subject  to  payment  of 
debt. 

Actions  not  within — For  an  account- 
ing, etc. 

Same — Same — For  accounting  and 
dissolution  of  mining  partnership. 

Same — For  breach  of  covenant  in 
deed  to  land. 

Same — For  cancelation  of  deed  to 
land  and  for  divorce. 

Same — For  damages  for  unlawfully 
entering  upon  land,  etc. 

Same  —  For  injury  to  building  — 
Placed  upon  land  with  right  of 
removal. 

Same — For  removal  of  trustee  of 
real  property. 

Same — For  settlement  of  a  trust  of 
real  property  and  personal  prop- 
erty. 

Same — For  use  and  occupation  of 
land. 

8ame — In  the. nature  of  creditors* 
bill  to  set  aside  deed. 

Same — In  which  mandamus  sought 
to  compel  sheriff  to  execute  deed. 

Same — Of  trespass  de  bonis  aspor- 
tatis. 

Same — On  contract  of  sale — Alter- 
native prayer. 

Same — To  cancel  a  deficiency  judg- 
ment— When. 

Same— To  have  deed  declared  mort- 
gage, etc. — And  for  accounting. 

Same — To  have  new  trustee  of  land. 
Same — To  recover  for  deficiency  in 
quantity  of  land  sold. 

Same — To  recover  real  and  personal 
property. 

Same — To  remove  trustee  of  mining 
property. 

Same — To  replevin  property  wrong- 
fully severed  from  freehold. 

Change  of  venue — Generally. 

Same — As  to  procedure  for. 

Same — Same — Affidavit  of  merits. 

Same— Same — Imputing  lack  of  in- 
tegrity to  judge. 
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109.  Same — Same — Motion  for  change  of 
venue. 

110- 112.  Same — Same — Same — In   action   for 
personal  injuries. 

113.  Same — Amendment  to  complaint  can 
not  take  away  right  to. 

114, 115.  Same — Application  for  can  be  made 
by  any  one  of  defendants. 

116.  Same — Same — In    action    for    dam- 

ages to  real  property — Defendant 
not  a  corporation. 

117.  Same — Same — In   action   to   compel 

conveyance. 

118.- Same — Order    changing    venue — De- 
mand essential  to. 

119, 120.  Same — Bight    to    absolute — Court 's 
position. 

121.  Same — Same — Loss  by  laches. 
122,123.  Same — Same — Waiver  of  right. 

124.  Same — Same — Same — By  answering. 

125.  Same — Same — Same — By   failure   to 

appear. 

126.  Same-r-Same — Same-— By   failure  to 

take  proper  steps. 

127.  Same — Same — Same — By  consent. 

128.  8ame— Same — Same — By  stipulation. 
129- 131.  Character  of  action — In  general. 
132, 133.  Same — Test  of. 

134, 135.  Complaint — Must  show  what. 

136.  Same — Amending — After  motion  for 

change  of  venue. 

137.  Constitutional    provisions  —  Article 

IV,  section  5— Jurisdiction. 

138.  Same  —  Same  —  Beal    property    in- 

volved. 

139. 140.  Same — Same — Construction. 
141, 142.  Same — 8ame — Same  —  A    limitation 
on  general  jurisdiction. 

143.  Same — Same— Same — Action  to   en- 
force a  vendor's  lien. 

144, 145.  Same — Same  —  Complaint    not    dis- 
closing. 

146.  Same— Article  XII,  section  16 — Cor- 

poration defendant. 

147.  Construction  of  code  section — What 

actions  included. 

148.  Same — " Action"   does   not   include 

"special  proceedings. ' ' 

149-151.  Same — Action  must  be  wholly  local. 

152.  Same — Does  not  affect  jurisdiction. 

153, 154.  Same — Cause  must  be  clearly  with- 
in. 

155.  Contract  *>f  sale  of  mine  and  water- 
rights — Action   for   rescission. 

Corporation  —  Constitutional    provi- 


sion. 


156- 159. 

160.  Same — Same  —  Action    against    cor 
161-  164. 


poration  and  another. 

Same — Same — Permissive    merely  — 
Rule  of  procedure. 


165- 167.  Same—Same — Same — Includes    con- 
tracts and  torts. 

68.  Same — Same — Sued  in  county  of  its 
principal  place  of  business. 

69.  Same — Injury  to  land— Venue. 
170, 171.  Same — Change   of   venue. 

72.  Deed   absolute  —  Action    to    redeem 
from. 

73.  Demurrer  —  Not     proper     remedy, 
when. 

74.  Injury  to  land — Action  to  restrain 
threatened. 

75.  Local  and  transitory  actions — As  to 
generally. 

76.  Mining     partnership  —  Accounting 
and  dissolution  of. 

77.  Mortgage  —  Action    to    cancel    for 
fraud,  etc. 

78.  Same — Action  to  foreclose — Venue. 

79.  Same — Same  —  Complaint   must   al- 
lege, what. 

80.  Same — Same — Same — Description  by 
government  survey. 

81.  Same — Same — Evidence. 

82.  Same — Same — Finding  of  the  court 

or  recital  in  decree. 

183, 184.  Same — Same — Judgment  and  decree 
— Void,  when. 

85.  Same — Same — Same  —  In    collateral 
attack. 

86.  Same — Same — New  counties — As,  to 

venue. 

187- 189.  Same — Same — Same — Complaint. 

90.  Same — Same  —  Same  —  Division    of 
county  after  suit  brought. 

191- 194.  Same — Same — Where  land  located  in 
two  or  more  counties. 

95.  Same — Same  —  Same  —  Selection  of 
county. 

196, 197.  Same — Same— Foreclosed,  when. 

98.  Same — Action    to    redeem  —  Affects 
right  in  real  estate. 

199.  Motion   for   change   of   venue — Not 
demurrer. 

200, 201.  Partition   of   real   property — As   to 
generally. 

202.  Same — Several   distinct   pieces — Sit- 

uated in  different  counties. 

203.  Party  wall — Action  to  recover  one- 

half  cost  of. 

204,  205.  Real    actions — Venue   in — Generally. 

206.  Same  —  Same  —  Action      must      be 
wholly  local. 

207-  209.  Same  —  Same  —  Land   must   be   the 
subject-matter. 

210.  Same — Same — Same — What     consid- 

ered by  court  in  determining  na- 
ture, of  action. 

211.  Real  and  personal  actions  joined — 

Effect  of  on  venue. 

212.  Return  of  mining  property — Action 

for — Local  action. 
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213.  Bight   to  real   property — Action  to 

determine — Defendants  each  have 
right  to  ehange  of  venue. 

214.  Biot — Injury  to  real  property — Ac- 

tion for — Venue. 

215.  Stockholder's    suit  —  For    reconvey- 

ance of  real  property  to  corpora- 
tion— A  real  action. 

216.  Tax-lien — Action  to  enforce — Venue. 
217,218.  Trespass    on    real    property — Water 

company — Venue. 

219.  Waiver  of  privilege— How  made. 

220.  Water  —  Action    for    diversion  — 

Venue. 

221.  Same-^-Same — Action  to  enjoin  di- 

version. 

1.  Abatement  of  public  ■oiMiee-IiJvy 
to  land*— An  action  to  abate  a  public  nuis- 
ance Injuring  real  property  situated  partly 
in  one  county  and  partly  in  another  may 
be  brought  in  either  county.— McCarthy  v. 
Laguna   Lands.    32   Cal.   App.    718,    164   Pac. 

See,  also,  par.  42,  this  note. 

2.  Action    against    association  —  In    gen- 
eral— Where,  in  an  action  to  recover  upon 
a  contract  for  the  sale  of  merchandise,  the 
Plaintiff    in    the    caption    of    his    complaint 
names    as    sole    defendant    an    association 
transacting  business  under  a  common  name 
and   in   the   body   of  the   complaint  alleges 
the  names  of  the  Individuals  who  compose 
such    association,    and    in    the    prayer   asks 
for   a   personal   Judgment   against   each    of 
them,  the  action  is  In  form  and  substance 
one    not   only   against   the   association,    but 
also   against   the    individuals    who   compose 
it,  and   the  latter  are  entitled  to  have  the 
place  of  trial  changed  to  the  county  of  their 
residence,      notwithstanding     the     contract 
sued   upon   was   made   and   was   to   be   per- 
formed in  the  county  where  the  action  was 
commenced,   and   that   there   its   breach   oc- 
curred.—Nelson    v.    East   Side    Grocery    Co 
26  Cal.  App.  344,  146  Pac.  1055. 

3.     Where,  in  an  action  against  an  asso- 
ciation  transacting  business   under  a   com- 
mon name,  the  plaintiff  also  seeks  to  make 
the    individual   members   of  the  association 
parties   to   the  action  and  to  obtain  a  per- 
sonal Judgment  enforceable  against  the  in- 
dividual property  of  each  of  them,  he  there- 
by   waives    the    privilege    accorded    by    the 
terms  of  section  16  of  article  XII  of  the  con- 
stitution to  have  his  action  against  the  as- 
sociation   tried    in    the    county    where    the 
obligation   arose  and   where   its  breach   oc- 
curred.—Nelson    v.    East    Side    Grocery   Co 
:'6  Cal.  App.  344,  146  Pac.  1055. 

4.     Actios    concerning    real    property—As 

to  generally.— Provision  for  commencement 
of  actions  of  kind  described  in  above  sec- 
tion is  found  in  section  78,  ante;  but  that 
section  applies  simply  to  commencement  of 
actions,  not  to  trial  thereof.— See  Hancock 
v.   Burton.   61    Cal.    70. 

See,  also,  pars.  204,  210,  213,  this  note. 
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5.  Same— Aa  to  venue. — Actions  to  re- 
cover real  property  or  interest  therein,  or 
for  injuries  thereto,  or  for  determining  any 
right  or  interest  therein,  must  be  brought 

in   county  in   which  the  land   is   located. 

See  Baker  v.  Fireman's  F.  Ins.  Co.,  78  Cal. 
182,  184,  14  Pac.  «8f. 

See,  also,  pars.  138  et  acq.,  this  note. 

C     Same  —  Constitutional   requirement. 

All  actions  affecting  real  property,  by  re- 
quirement of  constitution  (Const.  1879,  art. 
VI,  }  5.  Henning*8  General  Laws,  3d  ed„ 
p.  lxil).  must  be  commenced  in  the  county 

in  which  real  estate  affected  is  situated. . 

Herd  v.  Tuohy,  133  Cal.  55,  65  Pac.  139. 
See  para.   138  et  seq.,  this  note. 

Same — Same— New  county  formed  from 


7. 
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old  one,  action  must  be  commenced  in  new 
county  in  which  land  is  located. — Bent  ▼. 
Maxwell  Land  Grant  &  R.  Co..  8  N.  1C. 
(3  John.)  158,  3  Pac.  721. 

8.     Same — To  recover  for  damages  to  real 
property.  —  This     section     merely     requires 
such   an   action   to   be   tried   in   the   county 
where  the  land  is  situated.     Neither  it  nor 
any  other  provision  of  the  law,  statutory  or 
constitutional,    requires    such   an   action    to 
be  commenced  in  the  county  where  the  land 
is  situated;   but  such  action   may   be  com- 
menced  in   another  county,  and   unless   the 
defendant  asks  for  its  transfer  to  the  county 
where    situated,    the    court    acquires    Juris- 
diction to  try  it  where  commenced. — Miller 
&  Lux  v.  Madera  Canal,  etc.,  Co..   155  Cal. 
73,   99  Pac.   602. 

Aa    to   action    for    damage*    to    laad.    see 

pars.  25-33,  this  note. 

Aa    to    action    to    abate    public    anlaanee 
Injurious  to  land,  see  par.  1,  this  note. 

9.     There   is   no   provision   of  law,   either 
statutory    or    constitutional,    requiring    ac- 
tions  for   damages   to   real  property   to    be 
commenced   in    the   county   where   the   real 
property  injured  is  situated.     This  section 
only  requires  that  such  action  must  be  tried 
in  the  county  where  the  real  property  in- 
jured is  situated  and  when  it  is  commenced 
In  a  county  other  than   the  one  where  the 
real  property  injured  is  located,  the  court 
acquires   Jurisdiction   to    try   the   cause    un- 
less  the  defendant  applies  for  Its   transfer 
for  trial  to  the  county  where  the  real  prop- 
erty  is   situated.— Miller  &   Lux   v.   Madera 
Canal   &    Irr.   Co.,    165   Cal.   69,    78,    99    Pac 
502. 

10.  Same — Same— Injuries  caused  by  riot. 

— Action  for  damages  for  Injuries  caused 
by  riot,  to  real  property,  must  be  tried  in 
county  in  which  property  situated.  —  See 
Kerr's  Cyc.  Pol.  Code,   §*45S  and  note. 

As  to   Injuries   caused  by  riot,  see   pars 
32,  83.  214,  this  note. 

11.  Same — Same — Injuries  caused  by  set- 
ting- lire*. — Action  for  damages  for  negli- 
gently setting  fire  to  a  house  and  barn  is 
one  for  an  injury  to  real  property  and 
must,    therefore,    be    tried    in    the    county 
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where  the  land  Is  situated. — Las  Animas  A 
San  Joaquin  Land  Co.  v.  Fatjo,  9  Cal.  App. 
318,  821,  99  Pac.  893. 


12.  Same  —  Same  —  Trespass  ©a  mining? 
claim.  —  Damages  for  trespass  on  mining: 
claim  in  another  state,  and  for  an  injunc- 
tion to  restrain  further  mining*  is  local  in 
its  nature  and  can  not  be  maintained  In 
any  superior  court  of  this  state. — Ophlr  Sil- 
ver M.  Co.  v.  Superior  Court,  147  Cal.  474, 
82  Pac.  70. 

As  to  trespass  and  Injury  by  diversion  of 
water,  see  par.  38,  this  note. 

As  to  trespass  ob  real  property,  see  par. 
214,  this  note. 

As  to  trespass  on  water-rlarat  at  source 
of  supply,  doing;  Injury  la  aaother  county, 

see  pars.  217,  218,  this  note. 

13.  Action  for  divorce  Joinder  of  action 
for  fraudulent  transfer  of  property. — An  ac- 
tion for  divorce  can  not  be  Joined  with  an 
action  agrainst  the  fraudulent  transferee  of 
land  by  the  husband,  and  for  a  lien  to  se- 
cure payment  of  alimony,  counsel  fees,  etc., 
and  such  an  action  is  not  within  section 
5,  article  VI,  of  the  constitution  or  the  above 
section  relating;  to  the  place  of  trial. — 
Weyer  v.  Weyer,  40  Cal.  App.  765,  182  Pac. 
776. 

14.  Action  for  specific  performance  of 
contract  for  sale  of  land  brought  by  pur- 
chaser Is  not  an  action  "for  the  recovery  of 
possession  of"  or  "quieting:  the  title  to  real 
estate,"  which  is  required  to  be  commenced 
in  the  county  where  the  land  is  situated 
(8  6,  art.  VI,  Const.,  I  Henni'ng's  General 
Laws,  3d  ed.t  p.  111).  Such  action  is  only 
required  to  be  tried  in  the  county  where  the 
land  is  situated.  It  may  be  commenced  in 
the  county  where  the  defendant's  principal 
place  of  business  is  situated,  subject  to  de- 
fendant's right  to  have  the  place  of  trial 
changed  under  subdivision  1  of  above  sec- 
tion. —  Grocers'  Fruit  Growers  Union  v. 
Kern  County  L.  Co.,  150  Cal.  475,  89  Pac. 
120. 

See  pars.  41,  46,  this  note. 

15.  Place  of  trial  of  an  action  by  the 
purchaser  for  the  specific  performance  of 
a  contract  for  the  sale  of  land  and  to  com- 
pel a  conveyance,  alleging  payment  of  the 
purchase-price  from  the  proceeds  of  sale  of 
fruits  and  lands  by  defendant,  and  seeking 
an  accounting:,  with  Judgment  for  the  sur- 
plus alleged,  is  an  action  to  determine  a 
right  or  interest  in  real  property,  under 
this  section  "and  subdivision,  and  must  be 
tried,  if  demanded  by  the  defendant,  in  the 
county  where  the  land  is  situated.  The 
demand  for  the  accounting  is  merely  in- 
cidental to  the  real  cause  of  action  and  re- 
lief sought. — Grocers'  Fruit  Growers  Union 
v.  Kern  County  L.  Co.,  156  Cal.  468,  89  Pac. 
120. 

1C    Action   must   be  local   In   Its  nature. 

—An  action  must  be  wholly  local  in  Its  na- 
ture  to   require   it   to.  be   brought   as   des- 


ignated   in    the    above    section. — Weyer    v. 
Weyer,  40  Cal.  App.  765,  182  Pac.  776. 

An   to    local    and    transitory    actions,    see 

par.  175,  this  note. 

17.  Action  to  declare  canceled  an  agree- 
ment for  sale  of  land  and  adjudge  that  all 
money  paid  thereunder  to  belong  to  the 
vendor  and  that  the  defendant  has  no  right 
and  title  or  interest  in  the  property  is  one 
Involving  the  determination  of  an  interest 
in  real  property  and  must  be  tried  in  the 
county  where  the  property  is  situated. — 
Robinson  v.  Williams,  12  Cal.  App.  515,  618, 
107  Pac.  705. 

Aa  to  action  to  cancel  mortgage,  see  par. 
88,  this  note. 

18.  Action  to  recover  compensation  for 
land— By-pass  or  waterway. — An  action  for 
the  recovery  of  compensation  from  a  drain- 
age district  under  an  act  giving  such  com- 
pensation to  a  person  who  has  provided  or 
left  land  for  a  by-pass  or  waterway  and 
the  district  has  accepted  and  gone  into 
possession  is  not  one  for  injury  to  real 
property,  and  is  in  no  sense  a  local  action. 
Such  an  action  must  be  tried  as  provided 
for  in  section  395,  post. — Gallup  v.  Sacra- 
mento &  San  Joaquin  Drainage  Diet.,  171 
Cal.  71,  151  Pac.  1142. 

19.  An  action  by  a  minority  stockholder 
of  a  corporation  which  had  forfeited  its 
charter  for  failure  to  pay  its  license-tax  to 
enjoin  the  directors  from  carrying  on  the 
business  and  to  compel  a  winding  up  of 
the  affairs  and  a  distribution  of  the  pro- 
ceeds is  not  one  for  the  determination  of 
an  Interest  in  real  property  under  section 
5  of  article  VI  of  the  constitution,  requiring 
it  to  be  tried  in  the  county  where  the 
property  is  located. — Rossi  v.  Caire,  174  Cal. 
74,  161  Pac.  1161. 

20.  An  action  to  rescind  a  contract  for 
the  purchase  and  sale  of  real  property  on 
the  ground  of  fraud,  and  to  recover  the 
money  paid  thereunder,  is  not  an  action 
for  the  determination  of  some  right  or  in- 
terest in  real  estate  within  the  meaning 
of  section  392  of  the  Code  of  Civil  Proce- 
dure, and  is  properly  transferred  to  the 
county  of  the  residence  of  the  defendant 
upon  motion  therefor. — Terry  v.  Rivergar- 
den  Farms  Co.,  29  Cal.  App.  59,  154  Pac. 
476. 

21.  To  constitute  a  real  action  it  must 
appear  that  title  or  interest  in  real  prop- 
erty is  Involved.  —  Terry  v.  Rivergarden 
Farms  Co.,  29  Cal.  App.  69,  164  Pac.  476.  ' 

22.  Action  \rlth In  constitution  and  code— 
For  cancelation  of  mortgage  on  ground  of 
fraud,  and  triable  in  county  where  land 
located.— Bailey  v.  Cox,  102  Cal.  333,  36 
Pac.  650. 

—For  condemnation  of  lands  un- 

of  eminent  domain  must  be 
brought  in  county  in  which  land  is  sit- 
uated.— California  So.  R.  Co.  v.  Southern 
Pac.    R.    Co.,    65    Cal.    394,    4    Pac.    344,    65 


28.     Same 

der    power 
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Cal.  409,  4  Pac.  388.  See  Fresno  Nat.  Bank 
v.  Superior  Court,   83  Cal.   491,   496,   24  Pac. 

157. 

24.  Distinguished*  St.  Louis  O.  H.  &  C. 
R.  Co.  v.  Fowler,  113  Mo.  458,  466,  20  S.  W. 
1069. 

25.  Same  — For   damages    to   real    estate 

within  provisions  of  section,  but  to  recover 
for  damages  to  canal  not. — Miller  &  Lux  v. 
Kern  Co.  L.  Co.,  140  Cal.  132,  135,  73  Pac. 
836. 

See,  also,  pars.   8-12,   27,  30-33,   this  note. 

241.     Same— Same— As  to  change  of  venae 

in  such  action,  see  par.  116,  this  note. 

27.  Same  —  Same  —  Canned  by  flooding 
lands  must  be  brought  in  county  in  which 
land,  or  some  portion  thereof,  is  located. — 
Eachus  v.  Trustees,  17  111.  534.  See  Howard 
v.  Ingersoll,  17  Ala.  780. 

28.  Same— For  determination  of  right  or 
Interest  In  real  estate,  in  any  form,  is  tri- 
able in  county  where  the  land  is  located. — 
Williams  v.  Hall,  79  Cal.  606,  21  Pac.  964. 

29.  Same— For  Injury  to  building—  Not 
within  section,  see  pars.  25,  79,  this  note. 

30.  Same— For  Injuries  to  land  In  one 
county  caused  by  acts  In  another  triable 
in  former  county.  —  Lower  Kings  River 
Water  Ditch  Co.  v.  Kings  River  &  F.  C. 
Co.,  60  Cal.  408;  Last  Chance  W.  D.  Co.  v. 
Emigrant  D.  Co.,  129  Cal.  277,  278,  61  Pac. 
960.  See  Thayer  v.  Brooks,  17  Ohio  489, 
49  Am.   Dec.   474. 

See  note  49  Am.  Dec.   684. 

31.  Where  real  estate  is  held  adversely 
by  plaintiffs, — as  to,  see  note  85  Am.  Dec. 
321-327. 


82.  Same— For  Injuries  to  real  property 
caused  by  riot  must  be  tried  in  county  in 
which  property  situated. — See  Kerr's  Cyc. 
Pol.  Code,  2d  ed.,  $  4453  and  note;  also  pars. 
110,  214,  this  note. 

S3.  Same— Same— Against  corporation  — 
Venue. — An  action  against  corporation  may 
be  brought  in  county  of  place  of  its  busi- 
ness, although  land  subject  of  action  is 
located  in  another  county. — See  pars.  156 
et  seq.,  this  note. 

84.     Same— For  partition  of  real  property 

among-  tenants  in  common  deriving  title 
from  same  source  is  within  above  section, 
and  may  be  brought  in  any  county  in  which 
any  portion  of  real  property  Is  situated. — 
Murphy  v.  Superior  Court,  138  Cal.  69,  70 
Pac.  1070. 

See  pars.  200,  201,  this  note. 

35.  Same— For  reformation  of  contract 
of  sale  of  land  must  be  tried  In  county  in 
which  land  lies. — Franklin  v.  Dutton,  79 
Cal.  605,  21  Pac.  964. 

30.  Same— For  use  and  occupation— Not 
within  section. — As  to,  see  par.  82,  this  note. 

87.  Same— Of  covenant  —  Founded  upon 
privity  of  estate  must  be  brought  in  county 
in  which  the  land  Is  situated. — White  v.  San- 
born, 6  N.  H.  220,  221. 


38.  Same— Of  trespass— For  Injury  by  di- 
version of  water  may  be  maintained  in 
county  where  land  is  situated,  although  act 
complained  of  occurred  in  another  county  or 
state. — See  Thayer  v.  Brooks,  17  Ohio  289, 
49  Am.  Dec.  474. 

See  pars.  30,  220,  this  note. 

As  to  trespass  upon  mine,  see  par.  12,  this 
note. 


39.  Same— Same     Quaro    elausum     fregtt 

must  be  brought  in  county  where  land  lies. 
— Roach   v.   Damson,    21    Tenn.    (2  Humph.) 
425;  Morris  v.  Missouri  Pac.  R.  Co.,  78  Tex. 
17,  22  Am.  St.  Rep.  17,  14  S.  W.  228. 
See  note  22  Am.  St.  Rep.  22-27. 

• 

40.  Sane— Same— Same— De  bonis  aspor- 
tatls. — As  to  generally,  see  pars. '86,  87,  this 
note. 


41.  Same  On  contract  of  sale  for  pur- 
chase-price—Not  within  section. — Action  on 
contract  of  sale  of  land  and  for  purchase- 
price,  asking  for  alternative  judgment  not 
within  section, — as  to,  see  pars.  14,  15,  87, 
this  note. 

42.  Same— To  abate  nuisance  causing  In- 
Jury  to  real  property  must  be  tried  In 
county  in  which  subject  of  action,  the  real 
property,  or  some  part  thereof  is  located. 
— City  of  Marysville  v.  North  Bloomfleld 
Gold  Min.  Co.,  66  Cal.  348,  6  Pac.  507. 

As  to  abatement  of  public  nuisance  In- 
jurious to  land,  see  par.  1,  this  note.     . 

43.  Same— To  annul  or  cancel  a  mort- 
gage, in  which  the  court  has  power  to  de- 
termine the  validity  of  mortgage,  and  may 
annul  or  uphold  it,  is  determination  of  in- 
terest in  real  property. — Bailey  v.  Cox,  108 
Cal.  333,  336,  86  Pac.  650,  distinguishing. 
Smith  v.  Smith,  88  Cal.  572,  26  Pac.  856. 
See  Baker  v.  Fireman's  F.'Ins.  Co.,  73  Cal. 
182,  14  Pac.  686. 

See,  also,  par.  177,  this  note. 

As  to  action  to  cancel  agreement  for  sale 
of  land,  see  par.  17,   this  note. 

44.  Same— To  cancel  deficiency  Judgment 
-—Not  within  section. — Action  to  cancel  de- 
ficiency judgment  under  which  levy  had 
been  made  on  lands  in  another  county, — as 
to,  see  par.  88,  this  note. 

45.  Same  — To  collect  assessment  —  Oa 
ditch  construction  or  construction  of  drain, 
must  be  brought  in  county  where  land  as- 
sessed is  located. — Dowden  v.  State,  106 
Ind.  157,  6  N.  E.  136. 

46.  Same— To  enforce  specific  perform- 
ance of  agreement  to  convey  or  purchase 
land,  must  be  brought  in  county  In  which 
land  is  situated. — Parker  v.  McAllister,  14 
Ind.  12. 

See  pars.  14,  15,  41,  this  note. 

47.  Same— To  enforce  trust  In  real  prop- 
erty, brought  by  executor,  sole  relief  sought 
being  to  avoid  deed  by  decedent  to  defend- 
ant, on  ground  of  fraud,  undue  Influence 
and  mutual  mistake  of  law,  is  within  above 
section. — Booker  v.  Altken,  140  Cal.  471-,  74 
Pac.  11. 
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48.  Same — To    enforce    vendor**    Ilea    on 

land   contracted   to  be  sold,   is   within   pro- 
vision   of   above    section. — Southern    Pacific 
R.   Co.  v.  Pixley,   103  Cal.   118,   37  Pac.   194. 
See  Coffee  v.  Haynes,  24  Tex.  190. 
See  par.  138,  this  note. 

49.  Same— To  eajofa  diversion  of  water 
la  another  county  to  Injury  of  prior  appro- 
priator  of  water,  head  of  whose  ditch  is 
in  another  county,  but  supplying  water  in 
both  counties,  is  triable  in  either  county, 
and  where  brought  in  county  in  which  head 
of  offending  ditch  is  located  is  triable  there, 
notwithstanding  fact  that  place  of  busi- 
ness of  defendant  corporation  is  in  another 
county,  and  all  water  diverted  is  used  in 
such  other  county. — Last  Chance  W.  D.  Co. 
v.  Emigrant  D.  Co.,  129  Cal.  277,  278,  61 
Pac.  960.  See  Lower  Kings  River  W.  D. 
CO.  v.  Kings  River  A  P.  C.  Co.,  60  Cal.  408. 


50.  Same— To  enjoin  erection  of  dai 
Permanent  flooding. — To  enjoin  erection  of 
dam  which,  when  completed,  will  flood  and 
permanently  injure  certain  real  estate  in 
which  plaintiff  has  interest,  is  within  this 
section.— Drinkhouse  v.  Spring  Valley  W. 
W.,   80  Cal.   308,   22   Pac.   252. 

51.  Same— To  foreclose  Ilea  on  real  es- 
tate must  be  commenced  in  the  county  in 
which  the  land  or  some  portion  of  it  is 
situated.— Urton  v.  Woolsey,  87  Cal.  38,  25 
Pac.  154;  Fritts  v.  Camp,  94  Cal.  393,  29 
Pac  867. 

52.  To  foreclose  mortgage  must  be 
brought  in  the  county  in  which  land  or 
some  portion  of  it  is  situated. — Rogers  v. 
Cady,  104  Cal.  288,  292,  43  Am.  St.  Rep.-  100. 
104,  38  Pac.  81. 

See  pars.  176  et  seq.,  this  note. 

63.  Decree  of  foreclosure  by  court  of  an- 
other county  is  void.— Rogers  v.  Cady,  104 
Cal.  288,  292,  34  Am.  St.  Rep.  100,  104,  38  Pac. 

81. 

See  pars.  183,  184,  this  note. 

54.  Same— Same  —  To    foreclose    tax-Hen 

must    be    brought   in    the   county    in    which 
the  land   taxed   is   located.— People  v.  Plu- 
mas Co.,  51  Cal.  566. 
See  par.  216,   this  note. 

55.  Same— Same — To     foreclose    vendor'* 

Hen  must  be  brought  in  county  where  land 
Is  located.— Fritts  v.  Camp,  94  Cal.  393,  396, 
29  Pac.  867;  Southern  Pac.  R.  Co.  v.  Pixley, 
103  Cal.  118,  120,  37  Pac.  194. 

56.  Same  —  To  have  deed  absolute  de- 
clared a  mortgage,  and  for  redemption* 
therefrom,  must  be  brought  in  county  where 
land  or  some  portion  of  it,  lies. — Baker  v. 
Fireman's  F.  Ins.  Co.,  73  Cal.  182,  14  Pac. 
686. 

A*  to  action  to  aave  deed  absolute  de- 
clared mortgage,  for  reconveyance  and  for 
accounting,  see  pars.  89,  90,  this  note. 

57.  Same— To    qnlet    title    to    real   estate 

must  be   brought   in   county  where   land   is 
located.— Fritts  v.  Camp,  94  Cal.  393,  396,  29 


Pac.    867;    Pacific    Yacht    Club    v.    Sausalito 
Bay  W.  Co.,  98  Cal.  487,  33  Pac  322. 
See,  post,  §  434  and  note. 

58.  Same  —  Same  —  Brought    by    trustee 

must  be  commenced  in  county  where  land 
lies.— Staacke  v.  Bell,  125  Cal.  309,  315, 
57  Pac.  1012,  distinguishing  More  v.  Su- 
perior Court,  64  Cal.  845,  28  Pac.  117,  and 
Le  Breton  v.  Superior  Court,  66  Cal.  27, 
4  Pac.  777. 

59.  Same— To  recover  damages  for  wil- 
fully burning  corn,  fences,  and  trees  on 
given  tract  of  land  must  be  brought  in 
county  where  land  lies. — Nashville  C.  &  St. 
L.  R.  Co.  v.  Weak s,  81  Tenn.   (13  Lea)   148. 

60.  Same— To  recover  for  deficiency  in 
quantity  of  land'  sold— Not  within  section. 

— As  to  generally,  see  par.  92,  this  note. 

61.  Same— To  recover  real  and  personal 
property— Not  within  section. — As  to  gen- 
erally, see  par.  93,  this  note. 


Same— To  reform  contract  of  sale  of 

land  is  within  above  section. — See  Franklin 
v.  Dutton,  79  Cal.  605,  21  Pac.  964. 

63.  Same— To  remove  trustee  of  mining 
property— *Not  within  section. — As  to  gen- 
erally,  see   pars.    94,    95,    this   note. 

64.  Same— To  replevin  property  wrong- 
fully severed  from  freehold— Not  within  sec- 
tion.— See  par.  95,  this  note. 

65.  Same— To  set  aside  assignment  for 
benefit  of  creditors  of  land  and  personal 
property  as  fraudulent,  must  be  brougnt  in 
county  where  land  assigned  is  situated. — 
Acker  v.  Leland,   96  N.  Y.   383. 

66.  Compares  Johnson  v.  Gibson,  116  111. 
294,   6   N.   E.   206. 

67.  Same-— To  met  aside  conveyance  of 
land  and  release  of  interest  therein  and 
certain  assignments  of  mortgages,  court 
assumed  without  deciding  that  action  was 
real  action,  and  within  provisions  of  above 
section  and  article  VI,  section  5  of  the  con- 
stitution of  1879  (I  Henning's  General  Laws, 
3d  ed.,  p.  lii). — Kimball  v.  Tripp,  136  Cal. 
631,  69  Pac.   428. 

68.  Same— Same— By  llenholders,  may  be 

commenced  in  any  county  in  which  any  por- 
tion of  land  is  situated. — Kimball  v.  Tripp. 
136  Cal.  631,   69  Pac.   428. 

69.  Same— Same— Fraudulent  sale  by  ad- 
ministrator and  to  annul  order  of  sale  is 
within  above  section. — Sloss  v.  De  Toro,  77 
Cal.  129,  131,  19  Pac.  233. 

70.  Same— To   set   aside   deed   of   devisee 
and   subject   the   land   to   payment   of  debts 
of  decedent,  brought  against   executor  and 
devisees,    must    be    tried    in    county    where, 
land  lies. — Bacot  v.  Lowndes,  24  S.  C.  392. 

71.  Same— To  set  aside  decree  for  parti- 
tion of  lands*  must  be  brought  in  county 
in  which  land,  or  some  part  of  it,  is  lo- 
cated.— Bent  v.  'Maxwell  Land  Grant  A  R. 
Co..  3  N.  M.    (3  John.)    158,  3   Pac.   721. 

See  pars.  200,  201,  this  note. 
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72.  Same— To  subject  to  payment  of  debts 

lands  situated  in  different  counties  and  be- 
longing to  different  defendants,  may  be 
commenced  and  tried  in  any  one  of  counties 
in  which  some  of  land  is  located. — Barrett 
v.  Watts,    13  S.  C.   441. 

73.  Actions  not  within— For  an  account- 
ing; even  though  it  involve  real  estate,  is 
personal,  and  does  not  fall  within  the  provi- 
sions of  above  section. — Smith  v.  Smith,  88 
Cal.  572,  26  Pac*  356. 

74.  Action  for  accounting  embracing:  real 
property  must  be  tried  in  county  where  de- 
fendant resides,  although  land  is  located  in 
another  county. — Smith  v.  Smith,  88  Cal.  672, 
26  Pac.  356.  See  Le*  Breton  v.  Superior 
Court,  66  Cal.  27,  4  Pac.  777;  Warner  v. 
Warner,  100  Cal.  11,  16,  34  Pac.  523;  Bailey 
v.  Cox,  102  Cal.  333,  336,  36  Pac.  650;  Brady 
v.  Times-Mirror  Co.,  106  Cal.  56,  59,  39  Pac. 
209;  Griffin  &  S.  Co.  v.  Magnolia  &  Healds- 
burgt  Fruit  Cannery  Co.,  107  Cal.  378,  380, 
40  Pac.  495. 


property    the    subject    of    the    trust    lies. — 
More  v.  Superior  Court,  64  Cal.  346,  38  Pac 
117. 
See  par.  91,  this  note. 


78.  Same— Same— For  accounting  and  dis- 
solution of  mining;  partnership,  determina- 
tion of  respective  rights  of  parties  in  realty 
not  being  involved,  action  is  not  within 
section,  and  trial  is  not  required  to  be  had 
in  county  where  real  property  or  mining: 
claim  is  located. — Clark  v.  Brown,  83  Cal. 
181,  184,  23  Pac.  289. 

76.  Same  — For  breach  of  covenant  In 
deed,  may  be  brought  in  county  other  than 
that  in  which  land  is  situated. — See  Phelps 
v.  Decker,  10  Mass.  267;  Busch  v.  Nester,  62 
Mich.  381,  28  N.  W.  911;  Oliver  v.  Loye,  59 
Miss.  320.  Ttllotson  v.  Prlchard,  60  Vt.  94, 
6  Am.  St.  Rep.  95,  14  Atl.  302. 

77.  Same  — For  cancelation  of  deed  to 
land  and  for  divorce,  and  division  of  com- 
munity property,  is  not  governed  by  this 
section  of  code,  but  by  section  395,  post. — 
Warner  v.  Warner,  100  Cal.  11,  16,  34  Pac. 
523. 

See  pars.  204-206,  this  note. 

78..  Same— For  danagei  for  unlawfully 
entering;  a  poo  land  and  destroying:  crops, 
felling  trees,  or  other  injury  to  the  free- 
hold, may  be  brought  in  a  county  other 
than  the  one  in  which  the  land  is  located. 
— Powell  v.  Cheshire,  70  Ga.  357,  48  Am. 
Rep.  572;  Duncan  v.  Yordy,  27  Kan.  848. 

See  par.  86,  this  note. 

79.  Same  For  Injury  to  building— Placed 
upon    land    with    the    right    of    removal     is 

not  within  above  section. — Laird  v.  Rail- 
road Co.,  62  N.  H.  254,  13  Am.  Rep.  564.  See 
N.  H.  Aldrich  v.  Parsons,  6  N.  H.  655;  Henry 
v.  Sargent,  13  N.  H.  321,  40  Am.  Dec.  146; 
Dame  v.  Dame,  38  N.  H.  429,  75  Am.  Dec.  195; 
Ford  v.  Burleigh,  62  N.  H.  388.  Vt.  Cady  v. 
San  ford,  53  Vt.  632,  639.  Fed.  Dennlck  v. 
Railroad  Co.,  103  U.  S.  11,  18,  26  L.  ed.  439. 
See  note  13  Am.  Rep.  172. 

80.  Same— For  removal  of  a  trustee  of 
real  property,  is  not  within-  provisions  of 
above  section,  and  need  not  be  brought 
within    in    the    county    in    which    the    real 


81.  Same — For  settlement  of  a  trmt  of 
real  property  and  personal  property,  is  not 

within  above  section,  and  need  not  be 
brought  in  the  county  in  which  the  land 
lies. — Le  Breton  v.  Superior  Court,  66  Cal. 
27,  4  Pac.  777.  See  Ashurst  v.  Qlbson,  67 
Ala.  584;  Massie  v.  Watts,  10  U.  S.  (6  Cr.) 
148,  160,  8  L.  ed.  181. 

82.  Same-— For  use  and  occupation  of 
land,  being  founded  upon  privity  of  con- 
tract and  not  privity  of  title,  may  be  main- 
tained in  a  county  other  than  where  the 
land  lies. — New  York  v.  Dawson,  2  John. 
Cas.  (N.  Y.)  335;  Henwood  v.  Cheeseman, 
3  Serg.  A  R.  (Pa.)  500. 


Same— In  nature  of  creditors'  bill  to 
act  aside  deed  made  by  an  executor,  on  the 
ground  of  fraud,  is  not  within  the  above 
section  or  the  constitutional  provision  re- 
garding actions  in  relation  to  real  estate. 
— Beach  v.  Hodgdon,  66  Cal.  187,  6  Pac.  77. 

84.  Compare:  Sloss  v.  De  Toro,  77  Cal. 
129,  19  Pac.  233. 

86.  Same — In  which  mandamus  Is  sought 
to    compel   sheriff    to    execute   deed,    is   not 

within    above    section. — McMillan    v.    Rich- 
ards, 9  Cal.  365,  420,  70  Am.  Dec  656. 

86.  Same— Of  trespass  de  bonis  aspor- 
tatls  may  be  brought  in  the  county  where 
the  defendant  resides.  Thus  where  mere 
wrongdoer  removes  sand  from  land  in  one 
state  and  converts  it  to  his  own  use  in 
another,  the  owner  of  the  land  may  recover 
the  value  of  the  land  in  the  latter  state. — 
McOonigle  v.  Atchison,  33  Kan.  726,  7  Pac. 
660. 


Aa  to  action   of  trespass  aware   clausi 
frerft,  see  par.  89,  this  note. 

87.  Same— On  contract  of  sale— Alterna- 
tive prayer. — An  action  on  contract  of  sale 
and  purchase  of  land  alleging. that  defend- 
ant agreed  to  pay  stipulated  price  therefor 
if  the  title  was  cleared  up  satisfactorily'  or 
reconvey  the  land,  praying  for  a  judgment 
in  the  alternative,  is  not  within  provi- 
sions of  above  section. — Samuel  v.  Allen,  98 
Cal.  406,  33  Pac.  273;  White  v.  Adler,  5  Cal. 
Unrep.  215,  42  Pac.  1070. 

See  pars.  204,  206,  this  note. 

88.  Same— To  cancel  a  deficiency  Judg- 
ment improperly  rendered  in  another 
cgunty,  on  ex  parte  application,  after  right 
thereto  has  been  lost,  and  levy  thereunder 
made  upon  lands  in  another  county,  is 
thought  to  have  been  properly  brought  in 
county  in  which  lands  levied  on  are  sit- 
uated.— Herd  v.  Tuohy,  133  Cal.  65,  66  Pac. 
139. 

89.  Same— To  have  deed  declared  mort- 
gage,  etc.— And  for  accounting. — An  action 
to  have  deed  absolute  declared  mortgage, 
for  reconveyance  of  real  and  personal  prop- 
erty,  for  an   accounting,   and  for   persona] 
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Judgment,  trial  may  be  had  In  the  county 
where  defendant  resides.— Smith  v.  Smith, 
88  Cal.  672,  26  Pac.  35ft. 

See  pars.  204-206,  this  note. 
00.     Distinguished!  Bailey  v.  Cox,  102  Cal. 
333,  336,  36  Pac.  650. 

91.     Same— To  have  iew  trustee   of  land 
In  place  of  one  who  refuses  to  act,  or  for 
any   other  cause,   is  not  within  above   sec- 
tion,  and  court  obtaining  jurisdiction   mav 
appoint,  although  land  involved  lies  in  an- 
other county,  or  outside  of  state.— Smith  v. 
Davis,  90  Cal.  25,  26  Am.  St.  Rep.  92,  27  Pac. 
26      See  Golden  Cross  M.  &  M.  Co.  v.  Spiers, 
115  Cal.  247,   251,  47  Pac.   108;  More   v.  Su- 
perior Court,  64  Cal.  345,  28  Pac.  117. 

See  par.  80,  this  note;,  also  note  25  Am. 
St.  Rep.  99. 

92.  Same— To  recover  for  deficiency  In 
quantity  of  land  told  and  paid  for  by  mis- 
take, may  be  brought  in  county  other  than 
that  in  which  land  is  situated.— Williams 
v.  Burnett,  22  Ky.  (6  T.  B.  Mon.)  322. 

98  Same— To  recover  real  and  personal 
property  must  be  brought  in  county  In 
which  defendant  resides,  although  portion 
of  property  sought  to  be  recovered,  in  re- 
spect to  which  accounting  is  asked,  be  sit- 
uated in  another  county.— Smith  v.  Smith, 
88  Cal.  572,  578,  26  Pac.  356. 
See  pars.  204-206,  this  note. 
94.  Same— To  remove  trustee  of  mining 
property  for  alleged  inefficiency  for  account- 
ing and  for  injunction  preventing  threat- 
ened sale  of  property  by  trustee,  is  not  a 
real  action  and  Is  not  within  above  section. 
—Golden  Cross  M.  A  M.  Co.  v.  Spiers,  116 
Cal.  247,   47   Pac.   108. 

95  "An  action  to  remove  defendant  from 
his  position  as  trustee  is  personal,  and  one 
in  which  he  has  the  right  to  have  cause 
tried  in  the  county  of  his  residence,  as  In 
any  other  personal  action.  The  fact  that 
the  property  held  by  him  in  trust  is  sit- 
uated elsewhere  does  not  deprive  him  of  his 
right."— Golden  Cross  M.  A  M.  Co.  v.  Spiers 
115  Cal.  247.  47  Pac.  108;  Smith  v.  Davis,  90 
Cal.  26.  25  Am.  St.  Rep.  92,  27  Pac.  26. 

96.  Same— To  replevin  property  wromp> 
fnlly  severed  from  freehold,  by  means  of 
which  it  became  a  chattel,  will  not  Uej- 
Powell  v.  Smith,  2  Watts  (Pa.)  .126.  See 
Cook  v.  Gibson.  21  Jnd.  803;  Copple  v.  Lee, 
78  Ind.   230. 

97.  Change  of  venue— A»  to  «**fral,y;— 
As  to,  see  §S  89«.  *97  and  notes;  also  note 
74  Am.  Dec.  241-246;  4  Bncyc.  PI.  &  Pr. 
375  et  seq. 

A.  to  change  of  venne  In  action*  a*aln«t 
corporations-see  pars.  170,  171,  this  note. 

98  Action  included  in  kinds  enumerated 
in  above  section,  brought  in  wrong  county, 
motion  for  change  of  venue  and  not  de- 
murrer is  proper  remedy.-Watts  v.  White. 
13  Cal.   321. 

99.  Same— Aa  to  procedure  for.-Where 
a  motion  is  made  for  a  change  of  place  of 


trial  of  a  criminal  action  on  the  ground 
of  the  bias  and  prejudice  of  the  judge,  it  is 
not  sufficient  to  allege  In  the  affidavit  sim- 
ply that  the  defendant  "believes  that  he  can 
not  have  a  fair  and  impartial  trial,"  but 
the  same  must  appear  from  the  facts  stated. 
—People  v.  Ford.  25  Cal.  App.  388,  143  Pac. 
1075. 

100.  In  the  prosecution  for  murder  the 
order  denying  the  motion  for  a  change  of 
the  place  of  trial  of  the  action  on  the 
ground  of  public  feeling  against  the  defend- 
ant and  the  bias  and  prejudice  of  the  judge, 
was  rightly  made.— People  v.  Ford,  25  Cal. 
App.  388,  143  Pac.  1076. 

101.  The  failure  to  state,  In  a  notice  of 
motion  for  a  change  of  the  place  of  trial 
of  an  action  under  section  395  of  the  Code 
of  Civil  Procedure,  the  particular  provision 
on  which  the  defendant  relies  as  the  ground 
of  his  motion,  is  cured  if  the  notice  con- 
cludes with  the  statement  that  the  motion 
will  also  be  basted  on  the  demand  and 
affidavit  of  merits,  which  documents  show 
in  full  the  moving  ground. — Westover  v. 
Bridgford,   25  Cal.  App.  648,  144  Pac.  313. 

102.  An  appearance  and  contest  to  the 
motion  without  objection  to  the  sufficiency 
of  the  notice  constitutes  a  waiver  of  any 
defect  therein.— Westover  v.  Bridgford,  25 
Cal.  App.  548,  144  Pac.  313. 

103.  The  right  of  the  petitioner  to  have 
asked  for  a  change  of  venue  upon  the 
grounds  relied  on  by  him  is  a"  statutory 
right  which  is  both  granted  and  limited  by 
the  terms  of  subdivision  4  of  section  170 
of  the  Code  of  Civil  Procedure. — Ex  parte 
Laplque,  26  Cal.  App.  268,   146  Pac.   690. 

104.  Same— Same- Affidavit    of   merit*. — 

An  affidavit  of  merits  on  motion  for  a 
change  of  place  of  trial  which  avers  the 
facts  of  the  case  and  leaves  the  question 
of  whether  or  not  the  defendants  have  a 
meritorious  defense  based  thereon  to  the 
consideration  of  the  court  is  sufflcient.- 
Westover  v.  Bridgford,  26  Cal.  App.  648, 
144  Pac.  313. 

105.  An  affidavit  of  merits,  the  venue  of 
which  is  laid  In  Siskiyou  county  and  which 
is  sworn  to  before  a  notary  in  San  Fran- 
cisco, will  be  presumed  to  have  been  exe- 
cuted within  his  jurisdiction. — Westover  v. 
Bridgford,   25   Cal.    App.    548,    144    Pac.    313. 

106.  A  change  of  place  of  trial  can  be 
effected  only  through  an  order  of  the  court 
after  its  judicial  action  has  been  invoked, 
by  bringing  the  matter  on  for  hearing, 
where  the  right  of  the  defendant  to  the 
transfer  can  be  contested  by  the  plaintiff. — 
Keeley  v.  Superior  Court,  26  Cal.  App.  213. 
146  Pac.  526. 

107.  While  ordinarily  the  proper  course 
in  a  case  where  an  action  has  been  im- 
properly transferred  is  for  the  objecting 
party  to  appear  in  the  superior  court  and 
object  to  any  proceeding  In  the  matter  on 
the  ground  that  the  court  has  no  Jurisdlc- 
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tion    to   try   the   cause,   the   appellate   court       Citizens'   Nat.   Bank,   101   Iowa   530,    537,    70 


has  discretion  to  issue  a  writ  of  prohibi- 
tion.— Keeley  v.  Superior  Court,  26  Cal.  App. 
213,  146  Pac.  526. 


108.  Same— Same— Imputing  lack  of  In- 
tegrity to  Judge. — The  provisions  of  sub- 
division 4  of  section  170  of  the  Code  of  Civil 
Procedure  do  not  authorize  the  party  mov- 
ing: for  a  change  of  venue  upon  the  ground 
of  bias  of  the  Judge  who  is  about  to  try  the 
case  to  include  with  his  statements  concern- 
ing: this  judge,  an  Attack  upon  other  judges 
of  the  court;  such  statements  are  imma- 
terial to  the  motion;  and  where  such  state- 
ments impute  a  lack  of  integrity  not  only 
in  the  judge  sitting  in  that  department,  but 
in  other  judges  of  the  same  court,  and  are 
a  scurrilous  and  wanton  attack,  they  were 
wholly  beyond  the  right  or  privilege  of  the 
petitioner,  and  the  judgment  will  be  sus- 
tained on  appeal. — Ex  parte  Laplque,  26  Cal. 
App.  258,  146  Pac.  690. 

100.  Same— Same— Motion  for  change  of 
venne. —  The  averments  of  the  complaint 
must  be  taken  as  true  in  considering  the 
defendant's  motion  for  a  change  of  venue. 
— Yolo  County  Consolidated  Water  Co.  v. 
Adamson,  22  Cal.  App.  493,  135  Pac.  48, 


110.  Same— Same— Same  —  In  action  for 
personal  Injuries.— The  defendant  in  an  ac- 
tion for  personal  injuries,  who  resides  in 
a  county  different  from  that  in  which  the 
injury  occurred,  and  the  action  therefor 
brought,  is  not  entitled,  under  the  amend- 
ment of  1911  to  section  395  of  the  Code  of 
Civil  Procedure,  to  have  the  place  of  trial 
changed  to  the  county  of  his  residence. — 
Gridley  v.  Fellows,  166  Cal.  765,  138  Pac. 
355. 

111.  The  amendment  of  1911  to  section 
395  of  the  Code  of  Civil  Procedure,  pro- 
viding that  if  the  action  be  one  "for  in- 
jury to  person,  or  property,  or  for  death 
from  wrongful  act,  or  negligence,"  the  ac- 
tion may  be  tried  "in  the  county  where  the 
injury  occurs,  or  the  injury  causing  death 
occurs,  or  in  the  county  in  which  the  de- 
fendants,  or  some  of  them,  reside  at  the 
time  of  the  commencement  of  the  action,'' 
is  not  in  violation  of  section  25  of  article 
IV  of  the  constitution  forbidding  the  pas- 
sage of  local  or  special  laws  regulating  the 
practice  of  courts  of  justice,  or  changing 
the  venue  in  civil  criminal  actions. — Grid- 
ley  v.  Fellows,  166  Cal.  765,  138  Pac.  355. 

112.  Actions  for  bodily  injury  and  for 
injuries  to  property  are  sufficiently  dis- 
tinguishable from  other  causes  of  actions 
to  justify  such  classification  and  amend- 
ment.— Gridley  v.  Fellows,  166  Cal.  765,  188 
Pac.   365. 

113.  Same— Amendment  to  complaint  can 
not  take  away  right  of  existing  at  time  mo- 
tion is  made. — Buell  v.  Dodge,  67  Cal.  645; 
Ah  Fong  v.  Sternes,  79  Cal.  30,  83,  21  Pac. 
381;  Brady  v.  Times-Mirror  Co.,  106  Cal. 
56,  60,  39  Pac.  209;  Remington  S.  M.  Co.  v. 
Cole,  62  Cal.  311,  318;  German  Sav.  Bank  v. 


N.  W.  769;  Wallace  v.  Owsley,  11  Mont.  219, 
221,   27   Pac.   790. 

114.  Same— Application  for  can  be  made 
by  any  one  of  defendants,  and  he  Is  en- 
titled to' have  such  change  on  proper  show- 
ing, notwithstanding  a  codefendant  haa 
waived  his  right  to  have  such  change. — 
O'Neil  v.  O'Neil,  64  Cal.  187  (distinguishing 
New  York  cases).  See  Warner  v.  Warner, 
100  Cal.  11,  16,  34  Pac.  523;  Territory  v. 
Judge  District  Court,  5  Dak.  276,  277,  38 
N.  W.  439. 

See  par.  123,  this  note. 

115.  Dtstlngniabeds  Pieper  v.  Centlnela 
Land  Co.,  56  Cal.  173,  175;  McKenzie  v. 
Barling,  101  Cal.  459,  461,  86  Pac.  8. 


116.  Same— Same— In  action  for  damage* 
to  real  property— Defendant  not  a  corpo- 
ration, with  Its  principal  place  of  business 
in  some  county  other  than  that  in  which 
land  is  situated,  action  may  be  transferred 
to  county  in  which  land  is  situated. — Miller 
&  Lux  v.  Kern  Co.  L.  Co.,  140  Cal.  132,  135, 
73  Pac.  836  (Beatty,  C.  J.,  dissenting),  dis- 
tinguishing Fritts  v.  Camp,  94  Cal.  393,-29 
Pac.  867,  and  Pacific  Yacht  Club  v.  Sausallto 
Bay  W.  Co.,  98  Cal.  487,  33  Pac.  322;  dis- 
approving Staacke  v.  Bell,  125  Cal.  309,  57 
Pac.  1012.  See  Miller  &  Lux  v.  Kern  Co. 
L.  Co.,  134  Cal.  586,  66  Pac.  856. 

A  corporation  defendant* — as  to  right  of 
change  of  venue,  see  pars.  169  et  seq.,  this 
note. 

117.  Same— Same— In  action  .to  compel 
conveyance  *  of  land,  commenced  in  the 
county  in  which  the  land,  or  some  part 
thereof,  Is  situated,  may  be  changed  by 
consent  of  the  parties,  or  by  order  of 
court,  to  another  county,  when  the  con- 
venience of  witnesses  will  be  thereby  pro- 
moted.— Duffy  v.  Duffy,  104  Cal.  602,  604, 
38  Pac.  443. 

118.  Same  Order  changing  venne  —  De- 
mand essential  to  validity  of. — See  Estrada 
v.  Orena,  54  Cal.  407;  Byrne  v.  Byrne,  57 
Cal.  348;  Warner  v.  Warner,  100  Cal.  11,  17, 
34  Pac.  523  (dis.  op.  Beatty,  C.  J.). 

See,  post,  5  396  and  note. 

119.  Same  —  Right  to  absolute — Coart'n 
position.— :The  right  of  change  of  venue  is 
absolute  and  the  court  has  no  discretion 
In  the  matter  where  timely  application  and 
proper  showing  Is  made. — Watts  v.  White, 
13  Cal.  321,  affirmed  in  Hennessy  v.  NIcol, 
105  Cal.  138,  141,  38  Pac.  649.  See  Colo. 
Fletcher  v.  Stowell,  17  Colo.  94,  97,  28  Pac. 
326;  Smith  v.  People.  2  Colo.  App.  99,  105, 
29  Pac.  924.  Nev.  Clarke  v.  Lyon  Co.,  g 
Nev.  181,  186.  Utab.  Elliott  v.  Whltmore. 
10  Utah   246,  261.  87  Pac.   461. 

120.  But  the  court  is  not  bound,  of  its 
own  motion,  to  change  the  place  of  trial. 
— Watts  v.  White,  13  Cal.  321,  324,  over- 
ruling, so  far  as  conflicting,  Vallejo  v.  Ran- 
dall 5  Cal.  461.  See  Elliot  v.  Whitmore, 
10  Utah  246,  251,  37  ±*ac.  461. 
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121.  Same  —  Same  —  Loss  by  lacaes.  — • 
Right  to  change  of  place  of  trial  In  action 
-concerning  real  property  may  be  lost  by 
laches. — See  MacKenzie  v.  Wooley,  39  La. 
Ann.  944,  3  So.  128;  Irby  v.  Henry,  16  S.  C. 
617,  618. 

122.  Same — Same— Waiver  of  right, — The 

right  to  change  of  place  of  trial  of  cause 
involving  the  title  or  right  to  possession 
of  real  property  is  a  legal  right  which 
may  be  waived. — Watts  v.  White,  13  Cal. 
321  324,  overruling  on  this  point  Vallejo 
v.  Randall,  5  Cal.  461;  O'Neil  v.  O'Neil,  54 
Cal.  187,  188;  Hearne  v.  De  Young,  111  Cal. 
373,  43  Pac.  1108.  See  Ala.  Paris  v.  State, 
36  Ala.  232.  Colo.  Smith  v.  People,  2  Colo. 
App.  99,  29  Pac.  924.  Dak.  Territory  v. 
Judge  District  Court,  5  Dak.  275,  277,  38 
K  W.  439.  Ky.  Norton  v.  Marksberry  (Ky. 
1887),  5  S.  W.  482,  9  Ky.  L.  Rep.  424.  Md. 
Dulany  v.  State,  45  Md.  99.  Mian.  Kipp  v. 
Cook,  46  Minn.  535,  49  N.  W.  257.  Tex. 
Cotton  v.  State,  32  Tex.  614.  Utah.  Elliot 
v.  Whltmore,  10  Utah  246,  251,  37  Pac.  461. 
See   par.   219,   this   note. 

123.  But  waiver  of  right  by  one  defend- 
ant does  not  affect  rights  of  others  to 
change  of  venue. — O'Neil  v.  O'Neil,  54  Cal. 
187. 

See  pars.  114,  115,  this  note. 

124.  Same— Same— Same— By     answering; 

or  otherwise  pleading  to  the  merits. — O'Neil 
v.  O'Neil,  54  Cal.  187.  See  Nev.  Clarke  v. 
Lyon  Co.,  8  Nev.  181.  N.  C.  McMinn  v.  Ham- 
ilton, 77  N.  C.  300.  Tex.  Logan  v.  Texas 
B.  &  L.  Assoc,  8  Tex.  Civ.  App.  490,  28 
S.  W.  141. 


125.  Same — Same— Same— By  failure  to 
appear  in  the  action. — Fletcher  v.  Stowell, 
17  Colo.  94,  28  Pac.  326. 

126.  Same— Same— Same  —  By  fa  tin  re  to 
take  proper  steps  under  the  code. — See  La- 
foon  v.  Shearln,  91  N.  C.  370. 

127.  Same— Same— Same— By    consent    to 

trial  In  another  county. — Duffy  v.  Duffy,  104 
Cal.  603.  604,  38  Pac.  443. 

128.  Same— Same— Same— By    astipulation 

that  case  be  set  for  trial  at  a  time  to  suit 
the  convenience  of  a  judge  called  In  to  try 
the  cause. — Schultz  v.  McLean,  109  Cal.  437, 
42  Pac.  557. 

129.  Character  of  action— In  general. — 
The  character  of  an  action,  when  the  proper 
place  of  trial  is  In  question,  must  be  de- 
termined from  the  allegations  of  the  com- 
plaint, and  from  the  character  of  the  judg- 
ment which  might  be  rendered  against  the 
defendants  upon  their  default. — Donohoe  v. 
Rogers,  168  Cal.  700,  144  Pac.  958. 

130.  An  action  to  have  it  determined 
that  the  defendants  hold  the  legal  title  to 
-certain  real  property  in  trust  for  the  bene- 
fit of  the  plaintiff  and  themselves,  under 
the  terms  and  conditions  of  certain  con- 
tracts set  forth  in  the  complaint,  is  an  ac- 
tion for  the  determination  of  a  right  or 
Interest  in  real  property  within  the  mean- 
ing of  section  392  of  the  Code  of  Civil  Pro- 


cedure, providing  that  such  action  is  to  be 
tried  in  the  county  in  which  the  subject  of 
the  action,  or  some  part  thereof,  is  sit- 
uated.— Donohoe  v.  Rogers,  168  Cal.  700, 
144  Pac.  958. 

131.  Assuming  that  such  contracts  cre- 
ated a  partnership  between  the  parties  as 
to  the  profits  and  losses  that  might  arise 
in  transactions  contemplated  thereby,  there 
is  no  rule  of  law  forbidding  an  action  to 
have  it  determined  that  certain  persons 
holding  the  complete  legal  title  to  land  hold 
it  in  trust  for  the  purposes  of  the  partner- 
ship.— Donohoe  v.  Rogers,  168  Cal.  700,  144 
Pac.   958. 

132.  Same— Tent  of. — The  nature  of  an 
action  is  to  be  determined  by  the  kind  of 
relief  that  can  be  granted  under  the  com- 
plaint.— Robinson  v.  Williams,  12  Cal.  App. 
515,  618,.  107  Pac.   705. 

133.  It  id  only  when  real  estate  alone  Is 
the  subject-matter  of  the  action  that  the 
provisions  .of  this  section  can  be  invoked 
against  a  defendant  who  resides  in  a  county 
different  from  that  in  which  the  land  is 
situated. — Anaheim  Odd  Fellows*  Hall  As- 
sociation v.  Mitchell,  6  Cal.  App.  431,  433, 
92  Pac.   331. 

134.  Complaint— Moat  ihoir  that  an  es- 
tate or  interest  or  right  in  real  property 
is  involved. — Clark  v.  Brown,  83  Cal.  181, 
184,  23  Pac.  289. 

See  pars.  144,  145,  179,  180,  187,  this  note. 

135.  Complaint  in  actions  to  recover  real 
property  need  not  state  residence  of  par- 
ties; location  of  land  determines  venue. — 
Doll  v.  Feller,  16  Cal.  432.  See  Beard  v. 
Federy,  70  U.  S.  (3  Wall.)  478,  494,  18  L.  ed. 
88. 

186.  Same— Amending— After  motion  for 
change  of  venue  can  not  deprive  defendant 
of  right  if  it  existed  at  time  motion  therefor 
was  made. — Buell  v.  Dodge,  57  Cal.  645. 

See  par.  113,  this  note. 

137.  Constitutional  provision*  —  Article 
IV,  section  5— Jurisdiction. — Article  IV,  sec- 
tion 5  (I  Henning's  General  Laws,  3d  ed., 
p.  xxxix)  has  no  application  to  action  for 
settlement  of  trust  in  relation  to  real  es- 
tate and  personal  property. — Le  Breton  v. 
Superior  Court,   66  Cal.  27,  4  Pac.  777. 

138.  Same  —  Same  —  Real  property  In- 
volved.—  Constitutional  provision  requires 
"all  actions  for  the  recovery  of  the  pos- 
session, of  quieting  the  title  to,  or  for  the 
enforcement  of  liens  upon  real  estate,  shall 
be  commenced  in  the  county  in  which  the 
real  estate,  or  any  part  thereof,  affected  by 
such  action  or  actions,  is  situated." — Const. 
1879,  art.  VI,  5  5,  Henning's  General  Laws, 
3d  ed.,  p.  lit;  Goldtree  v.  McAlister,  86  Cal. 
93,  105,  23  Pac.  207,  24  Pac.  801;  Campbell 
v.  West,  86  Cal.  197,  24  Pac.  1000:  Rogers 
v.  Cady,  104  Cal.  288,  48  Am.  St.  Rep.  100, 
38  Pac.  81;  Miller  &  Lux  v.  Kern  Co.  L.  Co., 
140  Cal.   132,  73  Pac.   836. 

See  pars.  178,  204-206,  this  note. 
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1SS.  Same  —  Same  —  Construction. —  This  In  real  estate,  is  triable  in  the  county  in 
section  of  constitution  is  not  retroactive. —  which  the  real  estate  is  situated. — Franklin 
Watt  v.  Wright,  66  Cal.  202,  5  Pac.  91.  v.  Dutton,  79  Cal.  605,  21  Pac  964. 

140.     This   section    does  not  provide    that  148.     Same  —  "Action"    does    aot    include 

action  must  be  tried,  but  simply  that  it  "special  proeeedlnars." — "The  term  'action' 
must  be  commenced,  in  the  county  in  which  used  in  the  proviso  does  not  include  'special 
the  land  is  situated. — Duffy  v.  Duffy,  104  proceedings'  .  .  .  sections  398  to  395,  as 
Cal.  602,  604,  38  Pac  443.  originally   enacted,   refer   only   to   'actions,' 

as  denned  in  section  22,  ante,  and  not  to 
'special  proceedings,'  as  denned  in  the  fol- 
lowing sections." — Santa  Rosa  v.  Fountain 
Water  Co.,  138  Cal.  579,  581,  71  Pac.  1123, 
1136  (Beatty,  C.  J.,  dissenting).  See  Lake 
P.  W.  Co.  v.  Contra  Costa  W.  Co.,  67  Cal. 
659,  8  Pac  501;  Allso  W.  Co.  v.  Baker,  95 
Cal.  268,  30  Pac.  537;  Siskiyou  Co.  v.  Gam- 
lich,  110  Cal.  94,  42  Pac.  468;  Southern  Pac 
R.  Co.  v.  Southern  Cal.  R.  Co.,  Ill  Cal.  221, 
43  Pac.  602;  San  Francisco  &  S.  J.  V.  R. 
Co.,  122  Cal.  601,  55  Pac.  411;  Alameda  Co.  v. 
Crocker,  125  Cal.  101,  57  Pac.  766. 

149.  Same— Action  must  be  wholly  lo- 
cal.— It  is  only  when  real  estate  alone  is 
the  subject-matter  of  the  suit  that  the  pro- 
visions of  above  section  can  be  invoked 
against  the  defendant. — Smith  v.  Smith,  88 
Cal.  672,  575,  26  Pac  356;  Smith  v.  Smith, 
4  Cal.  Unrep.  860,  38  Pac  43. 

See  pars.  204-206,  this  note. 

As   to    local    and    transitory    actio**,    see 

par.   175,  this  note. 

160.  In  order  to  give  the  right  of  trial 
in  the  county  where  the  property  is  sit- 
uated, the  action  must  be  wholly  local  in 
character;  where  a  plaintiff  unites  in  same 
action  cause  of  action  which  is  local  with 
one  which  is  transitory  the  venue  should 
be  in  the  county  where  the  defendant  re- 
sides.—Smith  v.  Smith,  88  Cal.  572,  26  Pac. 
356. 

151.  Dtetlnmlsaeds  Bailey  v.  Cox,  102 
Cal.  333,  336,  36  Pac.  660. 

152.  Same— Does   aot   affect   JurlsdlctloB. 

— The  provision  as  to   the   place   where   an 
action    shall    be    tried   does    not   affect    the 
jurisdiction   of   the   court. — Herd   v.   Tuohy, 
133  Cal.  55,  59  Pac.  139. 
See  par.   142,   this  note. 

153.  Same— Cause  mast  be  clearly  with- 
in.— This  section  providing  an  exception  to 
the  general  rule,  the  conditions  under  which 
the  exception  is  claimed  must  be  clearly 
and  distinctly  shown. — Smith  v.  Smith,  88 
Cal.  572,  576,  26  Pac.  856;  Brady  v.  Times- 
Mirror  Co.,  106  Cal.  66,  58,. 39  Pac.  209. 

154.  "The  plaintiff  can  not,  by  uniting 
in  his  complaint  matters  which  form  the 
subject  of  a  personal  action,  compel  the 
defendant  to  have  both  these  matters  tried 
in  a  county  other  than  that  in  which  he  re- 
sides. It  is  only  when  real  estate  alone 
is  the  subject-matter  of  action  that  the 
provisions  of  the  section  can  be  Invoked* 
against  a  defendant  who  resides  in  a  county 
different  from  that  in  which  the  land  is 
situated."— Smith  v.  Smith,  88  Cal.  672,  676, 
26  Pac   356. 


|41.  Same— Same— Same  —  Limitation  on 
general  Jurisdiction  of  superior  court,  and 
is  to  be  strictly  construed.  It  goes  no  fur- 
ther than  to  prohibit  commencement  of  cer- 
tain enumerated  actions  affecting  real  prop- 
erty in  counties  other  than  those  in  which 
the  land  is  situated. — Miller  &  Lux  v.  Kern 
Co.  L.  Co.,  140  Cal.  182,  134,  78  Pac  836. 

142.  The  constitution  does  not,  however, 
require  that  the  action  shall  be  "tried"  in 
county  in  which  property  is  situated,  and 
the  statutory  provision  In  above  section  is 
not  an  element  going  to  the  jurisdiction  of 
the  court,  but  is  a  matter  of  legislative  reg- 
ulation.— Security  L.  &  T.  Co.  v.  Kauffman, 
108  Cal.  214.  222,  41  Pac.  467. 

143.  Same— Same— Same— Actloa  to  en- 
force a  vendor**  lien  upon  premises  Con- 
tracted to  be  sold,  is  an  action  to  enforce 
a  lien  upon  real  estate,  within  the  provision 
of  the  above  section,  and  must  be  brought 
in  the  county  in  which  the  land  is  located. 
— Southern  Pac.  R.  Co.  v.  Plxley,  103  Cal. 
118,  37  Pac.  194.  See  Urton  v.  Woolsey,  87 
Cal.  38,  25  Pac.  154;  Fritts  v.  Camp,  94  Cal. 
393,  398,  29  Pac.  867;  Konold  v.  Rio  Grande 
W.  R.  Co.,  16  Utah  151,  160,  51  Pac.  256. 

144.  Same— Same— Complaint  not  disclos- 
ing an  action  falling  within  classes  enu- 
merated in  section  of  constitution,  superior 
court  acquires  jurisdiction  upon  its  filing, 
and  jurisdiction  having  once  attached,  this 
provision  can  not  be  construed  as  operating 
to  devest  jurisdiction  merely  because  the 
answer  contains  allegations  that  make  it 
apparent  that  the  determination  of  the  ac- 
tion will  necessarily  involve  the  question  of 
title  or  possession  of  real  property. — Miller 
&  Lux  v.  Kern  Co.  L.  Co.,  140  Cal.  132,  134, 
73  Pac.  836   (Beatty,  C.  J.,  dissenting). 

145.  "A  construction  that  will  make  the 
determination  of  the  question  of  jurisdic- 
tion depend  upon  what  may  be  done  by 
the  defendant  subsequent  to  the  commence- 
ment of  the  action  is  not  to  be  favored. 
The  law  should  be  such  as  to  Inform  a 
plaintiff  with  certainty  as  to  the  place 
where  he  may  bring  his  action." — Miller  & 
Lux  v.  Kern  Co.  L.  Co.,  140  Cal.  132,  134,  73 
Pac.  836. 

146.  Same— Article  XII,  section  16 — Cor- 
poration defendant. — Article  XII,  section  16 
(I  Henning's  General  Laws,  3d  ed.,  p. 
Ixxxviii),  relates  to  actions  against  corpo- 
rations, and  Is  treated  under  that  head  in 
this  note,  pars.  154  et  seq. 

147.  Construction  of  code  section— What 
action*  Included.  —  Action  for  determina- 
tion,  in   any   form,   of  a  right   or   interest 
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155.  Contract  of  sale  of  mine  and  water- 
rights  —  Action  for  rescission  of  such  a 
contract  is  an  action  for  the  determina- 
tion in  some  form  of  a  right  or  interest  in 
real  property,  and  is  properly  transferred 
to  the  county  of  the  location  of  the  land. — 
Bartley  ▼.  Fraser,  16  Cal.  App.  666,  117 
Pac.  683. 

156.  Corporation  —  Constitutional  provi- 
sion.— Constitution  provides  that  corpora- 
tion may  be  sued  in  the  county  where  the 
contract  is  made  or  is  to  be  performed, 
or  where  the  obligation  or  liability  arises 
or  the  breach  occurs;  or  in  the  county  in 
which  its  principal  place  of  business  is 
situated,  subject  to  the  power  of -the  court 
to  change  the  place  of  trial  as  in  other 
cases. — Const.  1879,  art.  XII,  §  16,  I  Hen- 
ning's  General  Laws,  8d  ed.,  p.  lxxxviii. 

167.  This  section  of  the  constitution  Is 
of  the  nature  of  a  code  provision  in  regard 
to  procedure,  and  is  obviously  self-execut- 
ing:, and  differs  from  a  statutory  code  pro- 
vision only  in  that  it  can  not  be  repealed, 
nor  can  its  scope  and  operation  be  limited 
by  a  statute.  So  far  as  it  is  in  conflict 
with  a  statute,  the  statute  must  give  way. 
— Miller  &  Lux  v.  Kern  Co.  L.  Co.,  184  Cal. 
586,    687,   66   Pac.    866. 

168.  "But  the  express  words  'may  be 
sued,'  In  this  section  of  the  constitution, 
are  expressly  merely  permissive;  and  by 
these  express  words  that  section  is  'declared 
to  be  otherwise'  than  mandatory,  if  mere 
permission  is  different  from  a  command. 
No  other  express  words  are  necessary  to 
indicate  a  command  was  not  Intended,  or 
to  declare  something  different  from  a  com- 
mand was  intended." — Fresno  Nat.  Bank  v. 
Superior  Court,  88  Cal.  491,  494,  24  Pac. 
157.  , 

159.  It  is  only  by  so  construing  this  sec- 
tion that  it  can  be  held  not  in  conflict  with 
article  VI,  section  5  of  the  constitution, 
regulating  real  actions  and  the  Jurisdic- 
tion of  superior  courts. — Miller  &  Lux  v. 
Kern  Co.  L.  Co.,  134  Cal.  586,  587,  66  Pac. 
856. 

160.  Same— Same  -r-  Action  against  cor- 
poration and  another  is  not  within  this  pro- 
vision of  the  constitution;  by  including  a 
natural  person  with  the  corporation  as  de- 
fendant, which  natural  person  is  not  a  resi- 
dent of  the  county  in  which  the  suit  is 
brought,  the  plaintiff  waives  the  right  given 
by  this  provision  of  constitution,  and  a  mo- 
tion for  a  change  of  venue  must  be  deter- 
mined by  the  provisions  of  the  statute. — 
Brady  v.  Times-Mirror  Co.,   106  Cal.   56,  58, 

39  Pac.  209.    See  Griffin  &  Skelly  Co.  v.  Mag- 
nolia &  H.  Fruit  Can.  Co.,  107  Cal.  378,  380, 

40  Pac.    495;    Smith   v.   Smith,    88   Cal.    672, 
26  Pac.  365. 

141.  Same— Same  —  Permissive  merely-* 
Rale  of  procedure. — This  section  of  the  con- 
stitution gives  the  plaintiff  the  right  to 
sue  a  corporation  in  either  of  the  counties 
therein    referred    to,    and    the    option    thus 
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given  includes  something  more  than  simply 
the  bare  right  to  choose  the  county  where 
the  complaint  shall  be  filed  in  the  first  in- 
stance, and  confers  upon  a  plaintiff  the 
right  also  to  prosecute  such  action  in  the 
county  where  it  Is  commenced,  unless  the 
place  of  trial  is  changed  for  some  other 
reason  than  that  of  the  residence  of  the 
defendant. — Trezevant  v.  W.  R.  Strong  Co., 
102  Cal.  47,  49,  86  Pac.  396. 

162.  The  provisions  of  this  section  of 
the  constitution  are  permissive  merely  and 
not  mandatory;  are  in  the  nature  of  a  code 
provision. — See  pars.  166-169,  this  note. 

163.  The  provision  "may"  does  not  mean 
"must." — Miller  &  Lux  v.  Kern  Co.  L.  Co., 
134  Cal.  686,  689,  66  Pac.  866;  Griffin  & 
Skelly  Co.  v.  Magnolia  &  H.  Fruit  Can. 
Co.,  107  Cal.  378,  40  Pac.  495. 

164.  It  is  a  mere  rule  of  procedure,  to  be 
construed  with  other  like  provisions,  only 
differing  in  the  fixity  of  its  scope  and  oper- 
ation, and  immunity  from  disturbance  or 
limitation  by  a  statute. — Griffin  &  Skelly 
Co.  v.  Magnolia  &  H.  Fruit  Can.  Co.,  107 
Cal.  378,  40  Pac.  495. 

See,  also,  pars.  156-159,  this  note. 

105.  Sane— Sane—Sane  —  Includes  con- 
tracts and  torts. — This  section  of  the  con- 
stitution applies  to  actions  of  tort,  as  well 
as  actions  founded  upon  contract. — Miller  & 
Lux  v.  Kern  Co.  L.  Co.,  134  Cal.  686,  588, 
66  Pac.  856;  Lewis  v.  South  Pac.  C.  R.  Co., 

66  Cal.  209,  6  Pac.  79.  See  Fresno  Nat.  Bank 
v.  Superior  Court,  83  Cal.  491,  496,  24  Pac. 
157;  Trezevant  v.  W.  R.  Strong  Co.,  102 
Cal.  47,  49,  36  Pac.  395;  Brady  v.  Times- 
Mirror  Co.,  106  Cal.  66,  58,  39  Pac.  209. 

166.  This  is  quite  obvious  from  the  lan- 
guage used  in  the  section. — Miller  &  Lux  v.. 
Kern  Co.  L.  Co.,   134  Cal.   586,   588,   66   Pac. 
856. 

167.  The  word  "liability"  has  been  held 
by  our  supreme  court  to  apply  to  responsi- 
bility for  torts,  as  well  as  for  breach  of  con- 
tracts.— Miller  &  Lux  v.  Kern  Co.  L.  Co.,  134 
Cal.  686,  588,  66  Pac.  856.  See  Piller  v.  South- 
ern Pac.  R.  Co.,  62  Cal.  42,  44;  Wood  v.  Currey, 

67  Cal.  208.  Iowa.  McElfresh  v.  Kirkendall, 
36  Iowa  224,  226.  Mass.  Zimmer  v.  Schlee- 
hauf,  115  Mass.  52  (construing  Nat.  Bank 
Act).  If.  T.  McGaffln  v.  Cohoes,  74  N.  Y. 
387,  30  Am.  Rep.  307.  Utah.  Thomas  v.  Un- 
ion Pac.  R.  Co.,  1  Utah  235.  Wis.  Kelley  v. 
City  of  Madison,  43  Wis.  638,  28  Am.  Rep. 
676. 

See,  generally,  8  Am.  &  Eng.  Encyc.  of  L., 
2d  ed.,  982;  18  Am.  &  Eng.  Encyc.  of  L., 
2d  ed.,  846. 

168.  Same— Same— Sued  In  the  county  of 
Its  principal  place  of  business,  pursuant  to 
subdivision  16  of  article  XII  of  the  consti- 
tution, subject  to  its  right  under  this  sec- 
tion to  have  the  place  of  trial  changed  to 
the  county  where  the  land  is  situated  is  to 
be  viewed  in  the  light  of  the  fourteenth 
amendment  to  the  federal  constitution 
which  guarantees  equal  protection   to  cor- 
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poratlons  and  individual  persons  under  the 
state  laws. — Grocers'  Fruit  Growing:  Union 
v.  Kern  Co.  L.  Co.,  150  Cal.  466,  475,  89  Pac. 
120. 

1«9.     Same  — Injury   to  land— Venue. — An 

action  against  a  corporation  to  recover  dam- 
ages for  injuries  to  real  property  may  be 
brought  and  tried  in  the  county  in  which 
the  corporation  has  its  principal  place  of 
business  although  .such  county  is  not  the 
one  In  which  the  land  is  located. — Miller 
A  Lux  v.  Kern  Co.  L.  Co..  134  Cal.  586, 
66  Pac.  856. 

170.  Same  —  Change     of    venue     can     be 

granted  though  action  brought  in  a  county 
designated  by  the  constitutional  rule  of 
procedure;  but  this  change  can  not  be  made 
merely  on  the  ground  that  the  legislature 
has  provided  that  some  other  county  is  the 
proper  county  in  which  the  cause  should  be 
tried,  because  this  would  amount  pro  tanto 
to  a  legislative  repeal  of  a  constitutional 
provision;  grounds  for  such  change  must  be 
shown. — Miller  &  Lux  v.  Kern  Co.  L.  Co., 
134  Cal.  586,  589,  66  Pac  856.  See  Lewis 
v.  South  Pac.  C.  R.  Co.,  66  Cal.  209,  5  Pac. 
79;  Fresno  Nat.  Bank  v.  Superior  Court,  83 
Cal.  491,  24  Pac.  157;  Trezevant  v.  W.  R. 
Strong  Co.,  102  Cal.  47,  36  Pac.  395. 

As  to  ebangre  of  venue,  see  pars.  97-123, 
this  note. 

171.  A  suit  not  commenced  In.  any  one 
of  the  counties  designated  in  this  article 
of  the  constitution,  the  defendant  is  en- 
titled, upon  its  motion  and  a  proper  show- 
ing, to  have  the  place  of  trial  changed  to 
the  county  of  its  principal  place  of  business. 
— Cohn  v.  Central  Pac.  R.  Co.,  71  Cal.  488,  12 
Pac.  498.  See  California  S.  R.  Co.  v.  South- 
ern Pac.  R.  Co.,  65  Cal.  293.  4  Pac.  12; 
Fresno  Nat.  Bank  v.  Superior  Court,  83  Cal. 
491,   497,  24  Pac.  157. 

172.  Deed  absolute  —  Action  to  redeem 
from  as  to  mortgage  is  properly  brought  in 
the  county  in  which  the  land  is  located. — 
Baker  v.  Fireman's  F.  Ins.  Co.,  73  Cal.  182, 
184,  14  Pac.  686. 

See  pars.  54,  55,  198,  this  note. 

173.  Demurrer— Not  proper  remedy,  waen. 

A  demurrer  is  not  the  proper  remedy  where 
a  complaint  covering  one  of  the  causes 
enumerated  in  this  section  is  filed  in  a 
wrong  county;  motion  for  change  of  venue 
is. — Watts  v.  White,  13  Cal.  321,  324. 
See  pars.  97  et  seq.,  199,  this  note. 

174.  Injury  to  laad— Action  to  restrain 
threatened,  is  within  this  section. — See  pars. 
49,  50,  this  note. 

As  to  suit  for  Injury  to  land  by  corpora- 
tion, see  par.  169,  this  note. 

175.  Local  and  transitory  actions— As  to 
generally. — See  pars.  16,  211,  this  note;  also 
note  22  Am.  St.  Rep.  21-27. 

As  to  action  by  stockholder  to  compel 
return  to  him  of  mining-  property  being  a 
local  action*  see  par.  212,  this  note. 
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As  to  distinction  between  local  and  Jtra 
Itory  actions,  see,  post,  §  395,  note  par.  117. 

176.  Mining  partnership— Accounting  and 
dissolution  of,  not  within  this  section. — See 
pars.   73-75,  this  note. 

177.  Mortgngre  —  Action  to  cancel  for 
fraud,  etc.,  must  be  brought  in  the  county 
in  which  the  land  is  located. — Bailey  v.  Cox, 
102  Cal.  333,  336,  86  Pac.  650. 

See  par.  43,  this  note. 

178.  Same     Action  to  foreclose     Venue. — 

An  action  for  the  foreclosure  of  a  mortgage 
must  be  brought  and  tried  In  the  county 
in  which  the  land  or  some  part  of  it  af- 
fected by  the  mortgage-lien  is  located. — 
See  Hancock  v.  Burton,  61  Cal.  70;  Gold- 
tree  v.  McAlister,  86  Cal.  93,  97,  23  Pac. 
207,  210,  24  Pac.  801;  Campbell  v.  West,  86 
Cal.  197,  200,  24  Pac.  1000;  Smith  v.  Smith. 
4  Cal.  Unrep.  860,  38  Pac.  43;  DufTy  v.  DufTy, 
104  Cal.  602,  38  Pac.  443;  Staacke  v.  Bell. 
125  Cal.  309,  314,  57  Pac.  1012. 

See  pars.  51-53,  137  et  seq.,  this  note. 

179.  Same — Same— Complaint  must  alleare 

that  land  is  located  in  the  county  in  which 
the  action  is  brought;  in  the  absence  of 
such  an  allegation  the  plaintiff  will  not  be 
entitled  to  prove  the  fact;  and  without  proof 
of  such  fact  the  court  has  no  jurisdiction 
to  enter  a  decree  of  foreclosure. — Campbell 
v.  West,  86  Cal.  197,  24  Pac.  1000. 

As  to  requirements  of  complaint,  see  pars. 
184,  136,  this  note. 

As  to  finding-  of  court  or  recital  In  decree 

curing  defects  In  complaint  or  evidence, 
see  par.  182,  this  note. 

As  to  complaint   where   county  haa  been 
divided,  see  par.  7.  this  note. 

190.     Same— Same— Same — Description    by 
government  survey.— Judicial  notice  Is  taken 
by  the  court  of  the  existence  and  bounda- 
ries   of   the   county   within    which    it   exer- 
cises Jurisdiction,  as  well  as  of  the  subject- 
matter    over    which    Jurisdiction    has    been 
conferred    upon    it    (see,    post.    5  1875    and 
note);  and  when  the  mortgaged  land  is  de- 
scribed by  government  survey  in  the  com- 
plaint,   it    is    a    matter    for    the    court    to 
determine,  either  from  personal  knowledge 
of  Judge,  or  from  an  examination  by  him  of 
the    records,    whether    the    lands    described 
are  within  the  county.— Rogers  v.  Cady,  104 
Cal.  288,  291,  43  Am.  St.  Rep.  100,  38  Pac.  81 
See  Faekler  v.  Wright,  86  Cal.  210,   24  Pac 
996;   Cole   v.  Segraves,   88  Cal.   108,    25   Pac. 
1109;  De  Baker  v.  Southern  Cal.  R.  Co„  106 
Cal.   257,    46  Am.  St.   Rep.    237,   39   Pac.   610- 
People  v.  Mayes,   113  Cal.   618,   626,   45   Pac 
860;  People   v.  Oakland  W.  F.  Co.,   118  Cal 
234,    246,    60    Pac;    305.      Ala.    Smithers    v 
Flournoy,  47  Ala.  348.     La.  Lanfear  v.  Mes- 
tier,  18  La.  Ann.  497,  89  Am.  Dec.  658,  note 
677.     Neb.  Devlne  v.  Burleson,  35  Neb.   238 
62  N.   W.    1112.     N.  Y.  People   v.   Wood,   131 
N.  Y.  617,  30  N.  E.  243. 

181.     Same— Same— Evidence    to   give    the 
court  jurisdiction  to  enter  a  decree  of  fore- 
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closure,  must  show  that  the  land  on  which 
mortgage-lien  is  sought  to  be  foreclosed  is 
situated  in  the  county  in  which  suit  Is 
brought  and  trial  had;  if  this  fact  is  not 
alleged  in  the  complaint  the  plaintiff  will 
not  be  entitled  to  prove  it. — Campbell  v. 
West.   86  Cal.   197,   24  Pac.   1000. 

182.  Same— Some— Finding  of  the  court 
or  recital  In  the  decree  that  land  is  Ln 
county  where  suit  commenced  and  trial 
had,  can  not  be  supported  in  absence  of  such 
an  allegation  in  the  complaint. — Campbell 
v.  West,  86  Cal.  197,  24  Pac.  1000. 

183.  Same— Same— Judgment  and  decree 
—Void,  when. — A  Judgment  and  decree  of 
foreclosure  in  a  suit  commenced  and  tried  in  ( 
a  county  in  which  no  part  of  the  land  cov- 
ered by  the  mortgage  is  situated,  is  with- 
out jurisdiction  and  void. — Rogers  v.  Cady, 
104  Cal.  288,  43  Am.  St.  Rep.  100,  88  Pac. 
81. 

184.  Such  a  Judgment  and  decree  can  be 
taken  advantage  of-  at  any  time  in  any 
court,  where  the  conclusiveness  of  the 
Judgment  and  decree  is  the  subject  of  Ju- 
dicial Inquiry. — See  People  v.  Greene,  74  Cal. 
400.  6  Am.  St.  Rep.  448,  16  Pac.  197  (Judg- 
ment set  aside  after  12  years  where  void 
for  want  of  Jurisdiction);  Olney  v.  Harvey, 
50  111.  453,  99  Am.  Dec.  630,  532;  Wall  v. 
Wall,  123  Pa.  St.  545,  10  Am.  St.  Rep.  649, 
16  Atl.  698. 

185.  Same— Same  —  Same  —  In  collateral 
attack,  see  Morrill  v.  Morrill,  20  Ore.  96, 
23  Am.  St.  Rep.  96,  26  Pac.  362. 

See  note  23  Am.  St.  Rep.  104-119. 

186.  Same— Same— New  counties— Aa  to 
•venae.  —  In  those  cases  in  which  a  new 
county  created  out  of  an  old  one,  an  ac- 
tion to  foreclose  mortgage  must  be  com- 
menced and  prosecuted  in  such  new  county. 
— See  par.  7,  this  note. 

187.  Same— Same  —  Same  —  Complaint. — 
Where  the  lands  covered  by  the  mortgage 
are  situated  In  a  new  county  carved  out 
of  an  old  one,  the  suit  must  be  brought 
in  the  new  county,  and  the  complaint  must 
allege  that  the  lands  are  situated  therein. 
—See  Campbell  v.  West,  86  Cal.  197,  200,  24 
Pac.  1000;  Bent  v.  Maxwell  L.  G.  &  R.  Co., 
3  N.  M.   (3  John.)   158,  3  Pac.  721. 

188.  Where  the  lands  covered  by  the 
mortgage  are  situated  in  a  new  county,  and 
the  complaint  describes  them  as  in  the  old 
county  before  the  new  one  was  carved  out 
of  it,  but  contains  no  reference  to  the  fact 
of  its  being  in  the  new  county,  and  no 
description  thereof  from  which  the  court  is 
bound  to  take,  is  insufficient. — Campbell  v. 
West,  86  Cal.  197,  200,  24  Pac.  1000. 

189.  But  where  the  complaint  with  the 
mortgage  annexed  shows  that  mortgaged 
premises  are  a  part  of  legal  subdivision  of 
which  the  court  takes  judicial  knowledge 
that  it  is  within  the  new  county  at  the 
time  of  the  commencement  of  the  action, 
though  at  the  date  of  the  mortgage  it  was 
in  a  different  county. — Scott  ▼.  Sells,  88  Cal. 
C.C.P.— 45 


599,   26   Pac.   360.     See   Graham   v.   Stewarc, 
68  Cal.  374,  9  Pac.  555. 

190.  Same  —  Same  —  Same  —  Division  of 
county  after  suit  is  commenced  leaving  the 
land  in  a  county  other  than  that  in  which 
the  suit  is  pending,  the  change  of  the 
place  of  trial  does  not  affect  the  jurisdic- 
tion of  the  court,  it  is  merely  a  matter 
of  legislative  regulation,  and  the  change  of 
venue  is  to  be  determined  by  the  act  pro- 
viding for  the  organization  of  the  new 
county. — Security  I*  &  T.  Co.  v.  Kauffman, 
108  Cal.   214,   222,   41  Pac.   467. 

191.  Same— Same— Jtfnere  land  situated  In 
two  or  more  counties. — The  land  covered  by 
the  mortgage  being  located  in  two  or  more 
counties  action  to  foreclose  may  be  brought, 
tried,  and  mortgage  completely  foreclosed 
in  any  county  in  which  part  of  the  land 
is  located. — Goldtree  v.  McAllster,  86  Cal. 
93,   105,   23  Pac.  207,  24  Pac.   801. 

192.  Every  judicial,  ministerial,  and  ex- 
ecutive official  act  necessary  to  effect  a 
foreclosure  may  be  performed  in  such 
county. — Goldtree   v.   McAllster,   86   Cal.    93, 

105,  23  Pac.  207,  24  Pac.  801. 

193.  Sale  of  the  property  and  execution 
of  sheriff's  deed,  as  well  as  the  decree  and 
order  of  the -court  are  embraced  in  a  fore- 
closure.— Goldtree  v.  McAllster,   86   Cal.   93, 

106,  23  Pac.  207,  24  Pac.  801. 
See  pars.  196,  197,  this  note. 

194.  Where  the  land  is  sold  by  the  sher- 
iff of  the  county  of  A,  in  which  the  cause 
is  heard  and  decree  rendered,  and  part  of 
the  land  is  shown  to  be  in  the  county  of 
B,  it  not  appearing  in  what  county  the 
balance  of  the  land  is  situated/  it  will  be 
presumed  that  the  land  was  located  partly 
in  the  county  of  A  and  partly  in  the  county 
of  B. — Goldtree  v.  McAllster,  86  Cal.  93,  105, 
23  Pac.  207,  24  Pac.  801. 

195.  Same  —  Same  —  Same  —  Selection  of 
county  in  which  trial  shall  be  had  may  be 
made  by  plaintiff,  subject  to  the  right  of 
change  of  venue  by  the  court  under  the 
above  section. — Goldtree  v.  McAllster,  86 
Cal.  93,  105,  23  Pac.  207,  24  Pac.  801. 

196.  Same— Same— Foreclosed,    when. — A 

mortgage  can  not  be  said  to  be  foreclosed, 
even  in  the  sense  of  the  code,  until  the 
mortgageor's  right  of  redemption  is  cut  off. 
— Goldtree  v.  McAllster,  86  Cal.  93,  97,  23 
Pac.  207,  24  Pac.  801;  National  Bank  v.  Un- 
ion Ins.  Co.,  88  Cal.  497,  508,  22  Am.  St. 
Rep.  329,  26  Pac.  509.  See  Sichler  v.  Look, 
93  Cal.  600,  611,  29  Pac.  220;  Puffer  v.  Clark, 
89  Mass.  (7  Allen)  80,  85;  Duncan  v.  Cobb, 
32  Minn.   460,  464,  21  N.  W.  714. 

See  pars.  179,  180,  186-189,  this  note. 

197.  Distinguished!  Duff  v.  Randall,  116 
Cal.  226,  229,  68  Am.  St.  Rep.  158,  160,  48  Pac. 
66. 

198.  Same  — Action  to  redeem  —  Affects 
right  In  real  estate  and  is  properly  brought 
in  the  county  in  which  the  land  is  situated. 
— Baker  v.  Fireman's  Fund  Ins.  Co.,  73  Cal. 
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182,  184,  14  Pac.  686,  distinguishing  Le  Bre- 
ton v.  Superior  Court,  66  Cal.  27,  4  Pac 
777;  Smith  v.  Smith,  88  Cal.  572,  578,  26  Pac. 
356;  Smith  v.  Smith,  4  Cal.  Unrep.  860,  38 
Pac.  43.  See  Bailey  v.  Cox,  102  Cal.  333, 
336,  36  Pac.  650;  Bush  v.  Treadwell,  11  Abb. 
Pr.  N.  S.   (N.  Y.)  27. 

See  pars.  4-7,  57,  58,  204-206,  this  note; 
also  note  22  Am.  St.  Rep.  24. 

190.  Motion  for  change  of  venae— Not  de- 
murrer.— A  motion  for  a  change  of  venue, 
not  demurrer,  is  the  proper  remedy  where 
a  complaint  in  one  of  the  actions  enumer- 
ated in  this  section  is  filed  in  the  wrong- 
county. — Watts  v.  White,  13  Cal.  321,  324. 

See  pars.  97  et  seq.,  173,  this  note. 


523;  Booker  v.  Aitken,  140  Cal.   471,   472,  74 
Pac.  11. 

See  pars.   149-151,  this  note. 


An  to  motion  for 

118,    this   note. 


ehansjre  of  venue,  see  par. 


200.  Partition  of  real  property  —  As  to 
generally. — An  action  for  the  partition  of 
real  estate  is  within  this  section. — See  par. 
34,  this  note. 

201.  Actions  for  partition  may  be  tried 
in  any  county  in  which  a  part  of  the  prop- 
erty is  situated. — Middlecoff  v.  Cronise,  155 
Cal.    188,   100   Pac.   232. 


202.  Same — Several  distinct  piece* — Sit- 
uated .  In  different  counties  may  be  parti- 
tioned in  one  action.  "The  code  uses  the 
term  'real  property/  and  the  constitution 
the  term  'real  estate/  and  either  of  these 
terms,  in  its  popular  as  well  as  legal  ac- 
ceptation, is  broad  enough  to  include  sev- 
eral distinct  parcels  of  land  as  well  as  one 
entire  tract." — Murphy  v.  Superior  Court, 
138  Cal.  69,  70,  71,  70  Pac.  1070. 

See  19  Am.  &  Eng.  Encyc.  of  L.,  1st  ed., 
p.  1030. 

203.  Party  wall— Action  to  recover  one- 
half  cost  of,  which  defendant  agreed  to  pay, 
is  a  personal  action  and  not  one  affecting 
the  whole  property  upon  which  the  wall  is 
located  or  any  estate  or  interest  therein, 
and  is,  therefore,  properly  triable  in  the 
county  of  the  residence  of  the  defendant. — 
Anaheim  Odd  Fellows'  Hall  Assoc,  v.  Mit- 
chell, 6  Cal.  App.  431,  433,  92  Pac.  331. 

204.  Real    actions— Venue    In— Generally, 

— as  to,  see  pars.  4,  149,  this  note. 

205.  If  the  action  falls  within  any  of 
the  classes  enumerated  In  the  constitution 
it  must  be  commenced  in  the  county  where 
the  real  estate  to  be  affected  by  the  action 
is  situated. — Staacke  v.  Bell,  125  Cal.  309, 
314,  57  Pac.  1012;  Herd  v.  Tuohy,  133  Cal. 
55,  65  Pac.  139. 

206.  Same  —  Same  —  "Action  must  be 
wholly  local  in  its  nature,  under  the  provi- 
sions of  this  section,  to  entitle  it  to  be  tried 
in  a  county  other  than  that  of  the  residence 
of  the  defendant,  and  if  real  and  personal 
actions  are  joined,  the  case  falls  within 
section  395,  post,  and  must  be  tried  in  the 
county  of  the  residence  of  the  defendant." 
— Smith  v.  Smith,  88  Cal.  672,  26  Pac.  366; 
Warner  v.  Warner,   100  Cal.  11,  16,  34  Pac. 


207.  Same— Same— Land  must  he  the  suh- 
Jeet-matter,  and  the  exclusive  subject-mat- 
ter, or  this  section  does  not  apply. — See 
Ashhurst  v.  Gibson,  57  Ala.  584. 

208.  If  another  object  Is  sought,  such  as 
a  divorce,  or  payment  due  on  account  of 
property  sold  in  a  mutual  venture,  the  sec- 
tion does  not  apply. — Smith  v.  Smith,  88 
Cal.  572,  26  Pac.  366;  Warner  v.  Warner, 
100  Cal.  11,  16,  34  Pac.  523.  See  Black  v. 
Black,  27  Ga.  40. 

209.  "The  plaintiff  can  not,  by  writing  in 
his  complaint  matters  which  form  the  sub- 
ject of  a  personal  action  with  matters  which 
form  the  subject  of  a  local  action,  compel 
the  defendant  to  have  both  those  matters 
tried  in  a  county  other  than  that  in  which 
he  resides." — Smith  v.  Smith,  88  Cal.  572,  26 
Pac.   366. 


210.  Same— Same— Same  —  What  consid- 
ered hy  court  In  determining;  nature  of  ac- 
tion.— In  determining  whether  the  action  is 
one  which  falls  within  the  provisions  of  this 
section,  the  court  is  not  confined  to  the 
phraseology  of  the  prayer  for  relief,  but 
may  consider  also  the  prayer  in  the  an- 
swers and  terms  of  the  decree  entered. — 
Staacke  v.  Bell,  125  Cal.  309,  314,  57  Pac. 
1012.  See  Fritts  v.  Camps,  94  Cal.  393,  394, 
29  Pac.  867;  Pacific  Yacht  Club  v.  Sausallto 
Bay  W.  Co.,  98  Cal.  487,  489,  33  Pac.  322. 

211.  Real  and  personal  actions  Joined— 
Effect  of  on  venue. — Real  and  personal  ac- 
tions being  joined  to  the  same  complaint 
and  demand  for  relief,  the  cause  is  not  with- 
in the  provisions  of  this  section,  but  gov- 
erned by  section  395,  post,  and  must  be 
used  in  the  county  of  defendant's  residence. 
— Warner  v.  Warner,  100  Cal.  11,  16,  34  Pac. 
623.  See  Le  Breton  v.  Superior  Court,  66 
Cal.  27,  30,  4  Pac.  777;  Ah  Fong  v.  Sternes, 
79  Cal.  30,  33,  21  Pac.  381;  Smith  v.  Smith, 
88  Cal.  572,   26  Pac.  356. 

See  pars.  206-209,  this  note. 

212.  Return  of  mining-  property— Action 
for— I^ocal  action. — An  action  by  -a  stock- 
holder of  a  mining  corporation  to  compel 
the  return  to  him  of  the  possession  of  real 
property  received  by  the  corporation  in 
connection  with  a  sale  of  stock  by  plain- 
tiff, upon  default  of  defendant  in  the  pay- 
ment of  the  purchase-price,  and  to  have  a 
mortgage-lien  wrongfully  placed  upon  the 
property  canceled,  is  a  local  action,  and 
triable  in  the  county  where  the  property  is 
located. — Lefurgey  v.  Prentice,  36  Cal.  App. 
338,   171   Pac.   1080. 

As    to    local    and    transitory    actions,    see 

par.  175,   this  note. 

218.  Right  to  real  property- Action  to 
determine— Defendants  each  have  a  rlarht 
to  change  of  venue,  and  to  have  the  trial 
of   the    cause   in   the   county    in   which    the 
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land    is   situated.— O'Nell   v.   O'Neil,    64  Cal. 
187. 
See  pars.  4,  97-123,  this  note. 

214.  Riot-— Injvry  to  real  property— Ac- 
tios for— Veiue. — An  action  for  must  be 
tried  in  the  county  where  the  injured  prop- 
erty is  located. — See  pars.  10,  30-33,  this 
note. 

See  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  §  4453. 

• 

215.  Stockholder's  suit  — For  recoavey- 
aace  of  real  property  to  corporation— A  real 
actloa. — A  suit  by  a  stockholder  for  the 
benefit  of  the  corporation  to  compel  the 
reconveyance  of  real  property  conveyed  to 
a  bank  by  fraud,  is  a  real  action  and  must 
be  tried  in  the  county  where  the  real  estate 
is  situated.  —  Dial  v.  Homestead  Land  & 
Building  Co.,  89  Cal.  App.  479,  179  Pac.  444. 

216.  Tax-llea— Actloa  to  eaforee— Veaae. 

— An  action  to  enforce  a  tax-lien  must  be 
brought  in  the  county  in  which  the  prop- 
erty is  situated  and  not  in  the  county  where 
the  defendant  resides,  where  he  resides  in 
a  county  other  than  the  one  in  which  is 
situated  the  property  on  which  the  lien  ex- 
ists.— People  v.  Plumas  Eureka  Min.  Co.,  61 
Cal.   666. 

See  par.  62,  this  note. 

217.  Trespaaa  aaoa  real  property— Water 
company  —  Veaae.  —  Where  a  trespass  is 
committed  on  the  real  property  of  a  water 
company  at  its  source  of  supply  in  one 
county,  and  the  trespass  also  results  in  in- 
jury to  its  real  property  in  another  county 
where  it  furnishes  water,  the  company 
may,  under  subdivision  1  of  above  section, 
bring  an  action  in  the  latter  county  for 
relief.  —  Yolo    County    Consolidated    Water 


Co.  v.  Adamson,  22  Cal.  App.  493,  135  Pac. 
48. 

218.  Where  a  judgment  establishing  heir- 
ship has  been  entered  in  the  matter  of  the 
estate  of  a  decedent,  but  the  estate,  con- 
sisting of  land  and  money,  has  not  yet  been 
distributed,  the  venue  of  a  suit  to  vacate 
the  judgment,  on  the  ground  of  fraud,  and 
to  establish  the  right  of  the  plaintiff  as 
heir,  is  under  section  392  of  the  Code  of 
Civil  Procedure,  in  the  county  where  the 
land  is  situated,  rather  than  in  the  county 
of  the  defendants'  residence.  —  Roach  v. 
Whalen,  22  Cal.  App.  508,  135  Pac.  57. 

218.     Waiver   of   privilege— How    auide. — 

The  privilege  secured  to  the  defendants 
under  the  provisions  of  the  above  section 
may  be  lost  by  laches,  or  waived  by  sub- 
mitting to  the  jurisdiction  of  a  court  of  an- 
other county,  and  the  like. — Warner  v.  War- 
ner, 100  Cal.  11,  16,  34  Pac.  523;  De  la  Vega 
v.  League,  64  Tex.  205. 

See  pars.  122   et  seq.,  this  note. 

220.  Water— Aetloa  for  diversion—  Veaae. 

— Where  an  action  is  brought  to  prevent 
the  diversion  of  water  from  plaintiff's 
water-ditch,  which  has  its  head  in  one 
county  and  extends  into  another  county,  is 
properly  brought  in  the  county  in  which 
the  head  of  the  ditch  is  located,  although 
the  defendant  corporation's  principal  and 
only  place  of  business  is  in  the  other 
county. — Lower  Kings  River  W.  D.  Co.  v. 
Kings  River  &  F.  C.  Co.,  60  Cal.  408,  410. 
See  par.  88,  this  note. 

221.  Same— Same— Aetloa  to  eajola  di- 
version triable  in  what  county, — as  to,  see 
par.  49,  this  note. 


§393.  OTHER  ACTIONS,  WHERE  THE  CAUSE  OB  SOKE  PART 
THEREOF  AROSE.  Actions  for  the  following  causes  must  be  tried  in  the 
county  where  the  cause,  or  some  part  thereof,  arose,  subject  to  the  like  power 
of  the  court  to  change  the  place  of  trial  : 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed  by  statute;  except, 
that  when  it  is  imposed  for  an  offense  committed  on  a  lake,  river,  or  other 
stream  of  water,  situated  in  two  or  more  counties,  the  action  may  be  brought 
in  any  county  bordering  on^such  lake,  river,  or  stream,  and  opposite  to  the 
place  where  the  offense  was  committed ; 

2.  Against  a  public  officer,  or  person  especially  appointed  to  execute  his 
duties,  for  an  act  done  by  him  in  virtue  of  his  office ;  or  against  a  person  who, 
by  his  command  or  in  his  aid,  does  anything  touching  the  duties  of  such  officer. 

History:     Enacted  March  11,  1872,  re-enactment  of  f  19  Practice  Act. 


PLACE   OF  TRIAL— WHERE  CAUSE   OF 
ACTION  AROSE. 

1.  Bringing  case  within  provision. 

2.  Construction  of  section — As  to  actions 

contemplated. 

3.  Same— "  Action. '  * 

4.  Same — Action    against    county    treas- 

urer. 


5.  Same — Action  against  public  officer. 

6.  Same — Same — "For  act  done  in  virtue 

of  office." 

7.  Same — Applies  to  "acts  done." 

8.  Same — Executor  not  public  officer. 

9.  False  imprisonment — Action  for — Ge»* 

eral  rule. 
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10.  Same — Same  —  Transitory   in   its   na- 

ture. 

11.  Same — Same  —  Defendant's    right    of 

change. 

12.  Same — Allegation  of  imprisonment. 

13.  Habeas  corpus — Failure  to  obey — Ac- 

tion for  penalty. 

14, 15.  Public    officer — Liability — Misfeasance 

and  nonfeasance. 
16- 18.  Statutory  penalty — Action  for — Venue. 

1.  Brlnarlns;  case   within   provision. — The 

right  of  plaintiff  by  this  section  to  have 
action  tried  in  county  other  than  that  in 
which  defendant  resides  is  exceptional,  and 
plaintiff,  if  he  would  claim  such  right,  must 
bring  himself  clearly  within  terms  of  ex- 
ception.— Brady  v.  Times-Mirror  Co.,  106 
Cal.  56,  58,  39  Pac.  209. 
See  pars.  16-18,  this  note. 

2.  Construction  of  section— As  to  actions 
contemplated.  —  This  section  contemplates 
only  such  affirmative  acts  of  an  officer 
as  directly  Interfere  with  the  personal 
rights  of  property  of  the  person  complain- 
ing such  as  wrongful  arrest,  trespass,  con- 
version, etc. — Bonestell  v.  Curry,  153  Cal. 
418,  420,  95  Pac.  887;  State  Commission  in 
Lunacy  v.  Welch,  154  Cal.  776,  778,  99  Pac. 
181. 

8.  Same  "Actions,"  as  used  in  this  sec- 
tion, refers  to  such  actions  as  are  defined 
in  section  22,  ante,  and  does  not  include 
"special  proceedings,"  defined  in  section  23, 
ante. — City  of  Santa  Rosa  v.  Fountain  W. 
Co.,  138  Cal.  579,  581,  71  Pac.  1128,  1136. 

See,  ante,  §  392,  note  par.  148. 

4.  Same— Action  against  county  treas- 
urer to  compel  him  to  pay  to  state  treas- 
urer certain  moneys  alleged  to  be  due  is 
properly  triable  in  the  county  where  the 
defendant  resides,  although  the  duty  of  pay- 
ing over  the  money  may  be  required  to  be 
performed  at  the  state  capitol. — State  Com- 
mission in  Lunacy  v.  Welch,  154  Cal.  775, 
778,   99  Pac.  181. 

5.  Same— Action  against  public  oflcer. — 

This  provision  applies  only  to  such  affirma- 
tive acts  of  a  public  officer  as  directly  in- 
terfere with  the  personal  rights  or  property 
of  the  person  complaining,  such  as  wrong- 
ful arrests,  trespass,  and  conversion,  and 
does  not  apply  to  an  action  against  a 
county  treasurer  to  pay  the  state  treasurer 
a  sum  alleged  to  be  due  the  state  on  ac- 
count of  children  committed  to  a  state 
institution  from  that  county.  —  State  Com- 
missioners in  Lunacy  v.  Welch,  154  Cal. 
776,  99   Pac.   181. 

«.  Same— Sane— For  "act  done  ...  In 
virtue  of  .  .  .  oflce." — The  provisions  of 
this  section  apply  only  to  affirmative  acts, 
which  directly  interfere  with  personal 
rights  or  property,  stfch  as  wrongful  ar- 
rest, trespass,  conversion,  etc.,  and  does 
not  apply  to  mere  omissions  or  neglect  of 
duty,  such  as  form  the  basis  of  an  action 
against    officials   of  the   state    upon   a   con- 


tract for  paper  and  printer's  supplies  for 
the  state  printer. — Bonestell,  Richardson  Co. 
v.   Curry,   153   Cal.   419,   95  Pac.   887. 

7.  Same — Applies  to  "acts  done."— Sec- 
ond clause  of  this  section  applies  only  to 
affirmative  acts  of  officer,  by  which,  in  ex- 
ecution of  process,  or*  otherwise,  he  inter- 
feres with  property  or  rights  of  third  per- 
sons, and  not  to  mere  omissions  or  neglect 
of  official  duty. — McMillan  v.  Richards,  9 
Cal.  365,  420,  421.  70  Am.  Dec.  656.  See 
Elliot  v.  Cronk,  13  Wend.  (N.  Y.)  85;  Hop- 
kins v.  Haywood,  13  Wend.  (N.  Y.)   265. 

See  pars.  14,  15,  this  note. 

8.  Same  —  Executor     not     public     oflcer 

within  meaning  of  this  section,  and  when 
sued  in  the  county  in  which  estate  is  being 
administered,  but  resides  in  another  county, 
is  entitled  to  have  trial  removed  to  county 
of  his  residence,  particularly  in  absence  of 
motion  to  retain  trial  in  county  for  con- 
venience of  the  witnesses. — Thompson  v. 
Wood,  116  Cal.  301,  47  Pac.  50. 

9.  False  Imprisonment— Action  for— Gen- 
eral rule  is  that  action  should  be  brought 
in  the  county  or  jurisdiction  in  which  the 
arrest  or  imprisonment  took  place. — Mit- 
chell v.  Ripy,   82  Ky.  616. 

As  to  action  for  false  Imprisonment,  see 

8  PI.  &  Pr.  841;  67  Am.  St.  Rep.  408. 

Same— Same— Tranaltory  In  Its  nature* — 

40  Am.  Dec.  146. 

Same— Evidence  In  action  for* — See  note 
1  Ann.  eas.  926. 

Same— Liability  of  person  procuring.  Im- 
prisonment.— See  notes  1  Ann.  Cas.  723;  * 
Ann.  Cas.   318. 

Same — Liability   of   Judicial    oflcers.— See 

notes  4  Ann.  Cas.  325;  14  L.  R.  A.  142. 

Same — Liability  of  executive  oflcers.— See 

notes  1  Ann.  Cas.  924;  4  Ann.  Cas.  318;  8 
Ann.  Cas.  34;  61  L.  R.  A.  193. 

Same— Liability  of  municipal  and  other 
corporation  for.— See  notes  44  L.  R.  A.  795* 
47  L.   R.  A.   593. 

Same— When    action    for    maintainable. 

See  note  54  Am.  Dec.  258. 

10.  Same  Same— Transitory  In  Its  na- 
ture, action  is. — Henry  v.  Sargent,  13  N.  H. 
321,  40  Am.  Dec.  146. 

11.  Same — Same  —  Defendant    has    right, 

under  above  section,  to  have  trial  in  county 
of  his  residence. — Ah  Fong  v.  Stern es,  79 
Cal.  30,  21  Pac.  881. 

12.  Same  — Allegation    of    imprisonment. 

coupled  with  averment  of  damages,  simply 
constitutes  cause  of  action  for  false  Im- 
prisonment and  not  for  penalty  prescribed 
by  Penal  Code  section  1605. — Ah  Fong  v. 
Sternes,  79  Cal.  30.  21  Pac.  381. 
See  pars.  3,  17,  this  note. 

IS.  Habeas  corpus— Failure  to  obey— Ac- 
tion for  penalty  under  Penal  Code,  section 
1505,  is  triable  In  county  in  which  occurred 
refusal  to  obey  the  writ. — Ah  Fong  ▼. 
Sternes,  79  Cal.  30,  31,  21  Pac.  881. 

See  par.  9,  this  note. 
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See  Kerr's  Cyc  Pen.  Code,  2d  ed.,  8  1506 
and  note. 

14.  Public  offleer— Liability— MI»fe«»anee 
nnd  ■oa-fea»aace.  —  In  early  case  in  this 
state  in  construing:  section  19  of  the  Prac- 
tice Act,  which  is  substantially  re-enacted 
in  abdve  section,  Mr.  Justice  Field  drew  a 
distinction  between  acts  of  commission  and 
acts  of  omission  of  public  officer. — See  par. 
7,  this  note. 

16.  It  is  thought  that  such  distinction  is 
not  borne  out  by  might  of  adjudicated  cases. 
— See  Robinson  v.  Chamberlain,  34  N.  Y. 
389,   90  Am.  Dec.   718. 

See  exhaustive  monographic  note  collect- 
ing: authorities,  90  Am.  Dec,  pp.  726-732. 

See,  also,  23  Am.  &  Engr.  Encyc.  of  L., 
2d  ed.,  pp.   377  et  seq. 

16.  Statutory   penalty— Action   for— Trial 

to  be  bad  in  county  where  the  cause  of  ac- 
tion or  some  part  of  it  arose. — Ah  Fongr  v. 
Sternes,  79  Cal.  30,  31,  21  Pac.  381. 

17.  If,  however,  in  such  action  complaint 


is  so  ambiguous  that  it  might  be  held  to 
Include  claim  for  other  damages,  or  as  stat- 
ing another  cause  of  action,  defendant  is 
entitled  to  have  place  of  trial  changed  to 
county  of  his  residence.  —  Ah  Fong  v. 
Sternes,  79  Cal.  30,  31,  21  Pac.  381. 

18.  "It  is  plaintiff's  own  doing  if  com- 
plaint be  so  drawn.  He  can  not  deprive 
defendant  of  his  right  to  change  of  venue 
by  addition  of  something  to  his  complaint. 
If  this  were  not  rule  it  would  be  very  easy 
for  plaintiff  to  defeat  defendant's  right  in 
matter.  -All  that  plaintiff  would  have  to  do 
would  be  to  add  another  cause  of  action  to 
his  complaint.  It  need  not  be  genuine 
cause  of  action,  and  it  would  not  matter 
whether  two  causes  of  action  were  properly 
united  or  not,  for  defendant  could  not  com- 
pel their  separation  by  demurrer  before 
moving  for  change  of  venue,  because  he  is 
required  to  take  his  proceedings  for  such 
change  at  time  of  answering  or  demurring. 
— Ah  Fong  v.  Sternes,  79  CaL  30,  31,  21  Pac 
381. 


§  394.    PLACE  OF  TRIAL  OF  ACTION  AGAINST  COUNTIES,  ETC.    An 

action  or  proceeding  against  a  county,-  or  city  and  county,  may  be  commenced 
and  tried  in  such  county,  or  city  and  county,  unless  such  action  or  proceeding 
is  brought  by  a  county,  or  city  and  county,  in  which  case  it  may  be  tried  in 
any  county,  or  city  and  county,  not  a  party  thereto.  Whenever  an  action  or 
proceeding  is  brought  by  a  county,  city  and  county,  or  city,  against  a  resident 
of  another,  county,  city  and  county,  or  city,  or  a  corporation  doing  business 
in  the  latter,  the  action  or  proceeding  must  be,  on  motion  of  either  party, 
transferred  for  trial  to  a  county,  or  city  and  county,  other  than  the  plaintiff, 
if  the  plaintiff  is  a  county,  or  city  and  county,  and  other  than  that  in  which 
the  plaintiff  is  situated,  if  the  plaintiff  is  a  city,  and  other  than  that  in  which 
the  defendant  resides  or  is  doing  business  or  is  situated.  Whenever  an  action 
or  proceeding  is  brought  against  a  county,  city  and  county,  or  city,  in  any 
county,  or  city  and  county,  other  than  the  defendant,  if  the  defendant  is  a 
county,  or  city  and  county,  or,  if  the  defendant  is  a  city,  other  than  that  in 
which  the  defendant  is  situated,  the  action  or  proceeding  must  be,  on  motion 
of  the  said  defendant,  transferred  for  trial  to  a  county,  or  city  and  county, 
other  than  that  in  which  the  plaintiff,  or  any  of  the  plaintiffs,  resides,  or  is 
doing  business,  or  is  situated,  and  other  than  the  plaintiff  county,  or  city  and 
county,  or  county  in  which  such  plaintiff  city  is  situated,  and  other  than  the 
defendant  county,  or  city  and  county,  or  county  in  which  such  defendant  city 
is  situated.  In  any  action  or  proceeding,  the  parties  thereto  may,  by  stipula- 
tion in  writing,  or  made  in  open  court,  and  entered  in  the  minutes,  agree  upon 
any  county,  or  city  and  county,  for  the  place  of  trial  thereof.  This  section 
shall  apply  to  actions  or  proceedings  now  pending  or  hereafter  brought. 

History:  Enacted  March  11,  1872;  amendment  approved  March  3, 
1881,  State,  and  Amdts.  1881,  p.  22;  March  10,  1891,  Stats,  and  Amdts. 
1891,  p.  56;  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  700,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  437;  May  21,  1915,  Stats,  and  Amdts.  1915, 
p.  721;  May  23,  1921,  Stats,  and  Amdts.  1921,  p.  573.  In  effect  July 
29,  1921. 
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PLACE   OF   TRIAL— ACTIONS   AGAINST 

COUNTIES. 

1.  Affidavit  of  merits  and  written  demand 

— Not  required. 

2.  Construction — "Action" — Does    not    in- 

clude  "special    proceedings. " 

3.  Same — Applies  to  one  county  suing  an- 

other. 

4.  Constitutionality — As  to  corporations. 

5.  Same — Not  class  legislation. 

6,7.  (,'ounty  treasurer — Action  on  bond — Mo- 
tion for  change  of  venue — Burden  of 
proof. 

8.  Same — Stipulation  entered  into. 

9.  Evidence — Burden    of   proof    on    motion 

for  change  of  venue. 

10.  Official   bond  —  Action   on  —  Change   of 

venue. 

11.  "Proper  county '  '—What  is. 

1.  Affidavit  of  merits  and  written  de- 
mand—Not required. — A  motion  to  change 
the  place  of  trial  under  the  above  section 
need  not  be  made  at  the  time  of  demurrer 
or  answer,  and  need  not  be  accompanied 
by  an  affidavit  of  merits  and  a  written  de- 
mand for  change  of  place  of  trial,  as  re- 
quired by  section  396  of  such  code. — Mono 
Power  Co.  v.  Los  Angeles,  33  Cal.  App.  675, 
166  Pac.  387. 

2.  Construct  Ion— "  Action"-— Does  not  In- 
clude "special  proceedings"  as  used  in  this 
section. — See,   ante,    5  392,   note   par.   148. 

As  to  what  Is  "proper  county," — see  par. 
8,  this  note. 

8.  .Same— Applies  to  one  county  suing  an- 
other.— The  provisions  of  this  section  apply 
to  an  action  brought  by  a  county  against 
nonresidents  to  enjoin  the  pollution  or  de- 
positing of  mining  debris  in  streams. — 
County  of  Yuba  v.  North  America  Consol. 
Gold  M.  Co.,  12  Cal.  App.  223,  226,  107  Pac. 
139. 

4.     Constitutionality— As   to  corporations. 

— In  according  privileges  to  corporations 
doing  business  without  the  county  where 
the  action  is  commenced  not  accorded  to 
corporations  doing  business  within  the 
county  is  not  against  the  provisions  of  the 
constitution  prohibiting  special  legislatures 
"regulating  the  practice  of  courts  of  jus- 
tice"    and     "providing     for     changing     the 


venue"  of  actions. — County  of  Tuba  v.  North 
America  Consol.  Gold  M.  Co.,  12  Cal.  App. 
223,   227,   107  Pac.  139. 

5.  Same  —  Not    class    legislation.  —  The 

above  section  is  not  unconstitutional  as 
class  legislation. — Mono  Power  Co.  v.  Los 
Angeles,   33  Cal.  App.   675,  166   Pac.  387. 

6.  County  treasurer— Action  on  bond- 
Motion  for  cnanare  of  place  of  trial— Bur- 
den of  proof  is  on  administrator  of  surety 
on  county  treasurer's  bond  on  which  suit 
is  brought,  which  administrator  is  resi- 
dent of  another  county,  as  was  also  his  de- 
cedent, to  show  that  none  of  other  defend- 
ants resided  in  county  at  time  suit  was 
brought. — County  of  Modoc  v.  Madden,  136 
Cal.  134,  137,  68  Pac.  491.  See  Hearne  v. 
De  Young,  111  Cal.  373,  43  Pac.  1108;  Green- 
leaf  v.  Jack,  133  Cal.  506,  65  Pac.  1039. 

7.  "When  this  action  was  brought  all 
defendants,  excepting  Healey,  were  resi- 
dents and  property-holders  of  county  of 
Modoc — and  he  owned  property  therein;  and 
although  Madden  had  absconded  few  days 
before  that  time,  his  family  still  resided 
and  continued  to  reside  there,  and  his  prop- 
erty, both  real  and  personal,  in  that  county 
was  held  under  attachment  in  favor  of 
plaintiff  before  this  motion  for  change  of 
venue  was  made.  The  action  was  there- 
fore properly  commenced  in  Modoc  County, 
and  service  by  publication  being  subse- 
quently made  upon  Madden,  the  principal 
defendant  in  the  case,  plaintiff,  as  well  as 
other  defendants,  had  right  to  have  it  re- 
main there  for  final  determination."  — 
County  of  Modoc  v.  Madden,  136  Cal.  134, 
137,   68   Pac.   491. 

8.  Same— Stipulation  entered  Into  in  this 
case,  it  is  to  be  noted,  was  very  much 
against  contention  for  change  of  place  of 
trial. 

••  Evidence  ■  Burden  of  proof  *on  mo- 
tion for  changre  of  venue  in  action  on  offi- 
cial bond, — see  par.  6,  this  note. 

10.  Official  bond  —  Action  on  —  As  to 
chan gins;  place  of  trial,  see  pars.  6-8,  this 
note. 

11.  "Proper  county"— "The  'proper  coun- 
ty' is  county  in  which  actions  are  required 
to  be  tried,  'subject  to  power  of  court  to 
change  place  of  trial,' "  as  provided  in  this 
section. — Cook  v.  Pendergast,  61  Cal.  72,  78. 


§  396.  OTHER  ACTIONS,  ACCORDING  TO  RESIDENCE  OF  THE  PAR- 
TIES. [DEPENDANT  NONRESIDENT.]  In  all  other  cases,  the  action  must 
be  tried  in  the  county  in  which  the  defendants,  or  some  of  them,  reside  at  the 
commencement  of  the  action,  or  if  it  be  an  action  for  injury  to  person,  or  prop- 
erty, or  for  death  from  wrongful  act,  or  negligence,  in  the  county  where  the 
injury  occurs,  or  the  injury  causing  death  occurs,  or  in  the  county  in  which 
the  defendants  or  some  of  them  reside  at  the  commencement  of  the  action. 
If  none  of  the  defendants  reside  in  the  state,  or,  if  residing  in  the  state,  and  the 
county  in  which  they  reside  is  unknown  to  the  plaintiff,  the  same  may  be  tried 
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in  any  county  which  the  plaintiff  may  designate  in  his  complaint,  and  if  the 
defendant  is  about  to  depart  from  the  state,  such  action  may  be  tried  in  any 
county  where  either  of  the  parties  reside,  or  service  is  had,  subject  however, 
to  the  power  of  the  court  to  change  the  place  of  trial,  as  provided  in  this  code. 
If  any  person  is  improperly  joined  as  a  defendant,  or  has  been  made  a  defend- 
ant solely  for  the  purpose  of  having  the  action  tried  in  the  county  where  he 
resides,  his  residence  must  not  be  considered  in  determining  which  is  the  proper 
county  for  the  trial  of  the  action. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1901,  p.  128,  held  unconstitu- 
tional, see  history,  §  5  ante;  amendment  approved  March  19,  1907, 
Stats,  and  Amdts.  1907,  p.  700,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  437; 
April  10,  1911,  Stats,  and  Amdts.  1911,  p.  847. 


PLACE  OF  TRIAL— RESIDENCE  OF  PAR- 
TIES. 

1, 2.  As  to  generally. 

3.  "Action" — "Special    proceedings ' ' 

not  included. 

4.  Action  against  two  or  more  defend- 

ants— In  general. 

5,6.  Same — Immaterial   parties. 

7.  Same — Residence  in  different  coun- 

ties. 

8.  Same — Residence  of  only  party  nec- 

essary and  proper. 

9, 10.  Action  for  injuries  to  the  person — 
In .  general. 

11.  Action    to   cancel   contract    to   pur- 

chase land. ' 

12.  Action  to  set  aside  fraudulent  sale. 

13.  Affidavit  of  merits— To  be  filed  on 

motion  for  change  of  venue. 

14.  Alimony — Trial  of  application  for. 

15.  Appeal— Affidavit   filed    after   hear- 

ing and  not  authenticated. 

16.  Attorneys — Damages  for  negligence 

of — Action  to  recover — Place  of 
trial. 

17.  Cause  of  action  stated  against  resi- 

dent defendant — Not  conclusive. 

18.  Same— Complaint   for   rescission   of 

contract  and  damages  —  Party 
against  whom  tort  only  is  alleged 
can  not  be  joined. 

19.  Same — New  action  after  removal. 

20-  22.  Same — Order    transferring    trial    to 
another  county — Appealability. 

23-  25.  Change  of  place  of  trial — Absolute 
right. 

26.  Same — Affidavit  of  merits. 
27, 28.  Same — Appeal — Conflict  of  evidence. 
29.  Same — Same — Constitutional     provi- 
sion. 

30-  32.  Same  —  Defendant      residing      in 
county. 

33.  Same — Same — Refusal  to  grant. 

34.  Same — Imposing  conditions. 

35.  Same — Motion  for — As  to  generally. 
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36.  Same — Same  —  All  defendants  need 

not  join  in. 

37.  Same — Same— Conflict  —  Court    will 

not  go  into  merits. 

38.  Same  —  Same  —  County     designated 

not  the  proper  county. 

39-42.  Same — Same— Time  of. 

43.  Same — Same — True  rule. 

44.  Same — Local  joined  with  transitory 

cause  of  action. 

45.  Same — Objection  of  co-defendant  fa- 

tal to  application  for. 

46-  49.  Same — Right  to — As  to  how  deter- 
mined. 

50.  Same — Same — Same — The  true  rule. 

51.  Same — Same — Subject  to  provisions 

of  subdivision  2,  section  397,  post. 

52.  Same — Same — Statutory  right. 

53.  Same — Same  —  Substituted    defend- 

ant. 

54.  Same— Same — Waiver  of  right  of. 

55.  Same — Same — Same  —  Expressly    or 

by  implication. 

56.  Commencement    of    action — Positive 

provision  of  statute. 

57.  Constitutionality  —  Amendment    of 

1911. 

58.  Construction  of  section — As  to  gen- 

erally.   * 

59-  62.  Same— Amendment  of  1911. 

63.  Same — Action   against   foreign   cor- 

poration for  a  personal  injury — 
Not  applicable  to. 

64.  Same — Association,   and   individuals 

composing  it,  sued. 

65.  Same  —  Corporation     governed     by 

same  rules  as  individuals. 

66-68.  Same — General  spirit  and  policy  of 
section. 

69.  Same  —  Probate     proceedings     not 

within  section. 

70.  Same — "Proper  county." 

71.  Contract    for    purchase    of    land  — 

Agreement  to  pay  or  to  reconvey. 

72.  Corporation — As  to  venue  in  actions 

against. 
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73,  74.  Same — Same — Constitutional  provi- 
sion— Article  XII,  section  16. 

75.  Same  —  Action   of  creditor  against 

stockholder  —  Consent   of  all   de- 
fendants to  change  of  venue. 

76.  Same — County  of  principal  place  of 

business— r-Proper  venue. 

77.  Same — False  representations. 

78.  Same — Foreign  corporation  does  not 

acquire  "  residence. ' ' 

79.  Same — Foreign  corporation  and  resi- 

dent of  another  county. 

80.  Same — Joining  another  as  defendant 

with  corporation — Effect  of. 

81-  88.  Same  —  Residence  of  —  Principal 
place  of  business. 

89-  91.  Same — Same — Same — Now  the  set- 
tled doctrine. 

92.  Same — Same — Corporation  does  not 

possess  a  residence. 

93.  Same — Same — Domestic   corporation 

— Does  not  reside  in  foreign  coun- 
try. 

94,95.  Same — Same  —  Foreign  corporation 
—  Does  not  reside  within  this 
state. 

96.  Same  —  Same  —  Municipal   corpora- 
tions. 

97,98.  Same — Same — Trading  corporations. 

99.  Same — Same — Unknown  to  plaintiff. 

100.  Same — Suing  in  county  where  liabil- 

ity arose. 

101.  County  treasurer — Action  against  to 

compel  him  to  pay  to  state  treas- 
urer. 

102.  Damages  for  negligence — Action  to 

recover — Venue. 

103.  Discretion — Court  has  none. 
104, 105.  Divorce — Venue  in. 

106, 107.  Eminent  domain — Venue  in. 

108.  Enforcement    of    trust    in    land  — 

Fraud  and  undue  influence. 

109.  Evidence — Burden  of  proof. 

110.  Exception   to   rule  —   Showing   by 

plaintiff. 

111.  Same — Reason  for  rule  ceasing. 

112.  Same— Same — Fraudulent  confession 

of  judgments — In  several  courts, 
in  different  districts! 

113.  Habeas  corpus — Venue. 

114.  Insurance  contract — Made  and  to  be 

performed  in  the  county  in  which 
the  loss  occurs. 

115.  Joint  defendants — Residence  in  dif- 

ferent  counties  —  Showing  neces- 
sary for  venue. 

116.  Libel — Action  for — Venue. 

117.  Local   and   transitory  actions — Dis- 

tinction between. 

118.  Joining  local  and  transitory  actions 

—Effect  of. 


119.  Maintenance  of  indigent  children — 
Mother  and  father  joined  as  de- 
fendants. 

120, 121.  Mandamus  —  Against     sheriff  —  To 
compel  execution  of  deed. 

122.  Same — Against  treasurer  of  county 

—  To   compel   payment    to   state 
treasurer. 

123.  Mortgage      foreclosure  —  Deficient 

judgment — Injunction  to  prevent 
enforcement  of. 

124.  Motion  for  change  of  venue — Deny- 

ing— Order  appealable. 

125- 128.  Same — When  to  be  made. 

129.  Same — Where  to  be  made. 

130.  Negligence — Causing  fire  by. 

131.  Official  bond — Application  by  surety 

for  change  of  venue — Burden  of 
proof. 

132.  Partnership— Action   to   recover  in- 

terest in  and  for  an  accounting. 

133.  Personal  action  against  corporation 

— Constitutionality  of  section. 

134.  Plaintiff's  ignorance  of  residence  of 

defendant — Does  not  debar  latter 
of  his  right. 

135.  Party-wall — Action   to   recover  one- 

half  cost  of. 

136.  Plaintiff    may    elect    the    county  — 

Where   several   defendants   reside 
in  different  counties. 

137.  Same — Residence  of  defendants  un- 

known. 

138.  Probate    matters    not    included    in 

above  section. 

139.  Probate    sale — Fraudulent  —  Action 

to  set  aside. 

140.  Rescission — Of  contract  to  purchase 

stock — Fraud. 

141.  Same — Same — Subsequent  change  of 

residence  of  defendant. 

142.  Same — Of  contract  for  sale  of  mine 

and  water-rights. 

143, 144.  Uniting  real  and  personal  action — 
Effect  of. 

145.  Waiver — As  to  generally. 

See,  also,  ante,  note  to  9  392,  ante. 

As  to  removal  of  personal  action*  against 
corporations,  see,  post,   9  397,  note. 

As  to  sole  prerequisites  to  rlffkt  to  change 
place  of  trial  In  personal  actions*  see,  post, 
9  396,  note. 

1.  As  to  generally. — In  all  cases  as  to 
which  express  provision  to  the  contrary 
is  not  made,  the  proper  county  for  the  trial 
of  an  action,  subject  to  the  power  of  the 
court,  under  the  provisions  of  section  397. 
post,  is  the  county  in  which  the  defendants, 
or  some  of  them,  reside  at  the  commence- 
ment of  the  action. — Bonestell,  Richardson 
Co.  v.  Curry.  153  Cal.  420,  95  Pac.  887. 

2.  One  who  properly  should  have  been 
a   plaintiff   in   the   action,   but   who   refuses 
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to  become  such  and  therefore  Is  made  a 
nominal  defendant,  Is  not  a  "defendant" 
within  the  meaning  of  this  section;  and  his 
joinder  as  such  will  not  prevent  a  non- 
resident defendant  from  changing-  the  place 
of  trial  to  the  county  of  his  residence,  .not- 
withstanding the  absence  of  a  showing  that 
the  nominal  defendant  was  not  a  resident  of 
the  county  in  which  the  action  was  brought. 
— Donohoe  v.  Wooster,  163  Cal.  114,  116,  124 
Pac.  730. 

3.  "Action"  —  "Special  proceedings"  not 
Included  in  Santa  Rosa  ▼.  Fountain  Water 
Co.,  138  Cal.  679,  580,  581,  71  Pac.  1123,  1186. 

4.  Action  against  two  or  more  defend- 
ants —  In  general.  —  The  plaintiff  has  the 
right  to  have  the  cause  tried  in  the  county 
where  either  of  the  defendants  reside. — 
O'Brien  v.  O'Brien,  16  Cal.  App.  197,  116 
Pac.   696. 

5.  Same— Immaterial  parties. — Where  it 
is  sought  to  show  that  one  of  the  defend- 
ants has  no  interest  in  the  controversy  and 
was  made  a  defendant  for  the  purpose  of 
fraudulently  preventing  a  change  of  venue, 
such  fraud  should  be  distinctly  specified  in 
the  notice  of  motion  before  proof  addressed 
thereto  may  be  properly  heard. — Henderson 
v.  Cohen,  10  Cal.  App.  680,  682,  102  Pac. 
826. 

6.  Joinder  bf  spurious  defendant,  against 
whom  no  cause  of  action  exists,  for  the 
purpose  of  defeating  the  right  of  the  real 
defendant  to  have  the  cause  removed  for 
trial  to  the  proper  county  is  a  fraud,  and 
will  not  prevent  such  removal  when  proper 
motion  Is  made,  upon  notice  setting  forth 
fraud  as  the  ground  therefor. — McDonald  v. 
California  Timber  Co.,  151  Cal.  159,  90  Pac. 
548. 

7.  Same— Residence  la  different  counties. 

— Where  one  of  the  principal  defendants, 
made  necessary  parties,  resides  in  the 
county  where  the  action  was  brought,  it  is 
properly  begun,  and  may  be  properly  tried 
therein,  although  the  other  principal  de- 
fendant resides  in  another  county. — Hellman 
v.  Logan,  148  Cal.  61,  82  Pac.  848. 

8.  Same— Residence  of  only  party  neces- 
sary and  proper. — In  personal  and  transi- 
sory  actions  where  there  are  two  or  more 
parties  defendant,  an  action  commenced 
elsewhere  is  properly  transferred  to  the 
county  of  the  residence  of  the  only  neces- 
sary and  proper  party. — Bartley  v.  Fraser, 
16  Cal.  App.  564,  117  Pac.  683. 

9.  Action  for  Injuries  to  the  person— In 
general. — Under  this  clause  the  proper  place 
for  the  trial  of  an  action  for  injuries  to 
person  is  either  the  county  where  the  in- 
jury occurred  or  that  in  which  the  defend- 
ant resides. — Rains  v.  Diamond  Match  Co., 
171  Cal.  326,  153  Pac.  239. 


As  to  section  not  applying  In  case  of 
action    ngalast    a    foreign    corporation    for 
personal  lajnrles,  see  par.  63,  this  note. 


10.  Where  an  alien  sustains  personal  in- 
juries on  a  vessel  owned  by  a  corporation 
of  a  foreign  country  while  at  a  wharf 
within  this  state,  a  state  court  has  juris- 
diction of  an  action  to  recover  for  such  in- 
Jury. — Faras  v.  Lower  Cal.  Development 
Co.,  27  Cal.  App.   688,   151  Pac.  35. 

11.  Action  to  cancel  contract  to  purchase 
land. — Where  an  action  for  the  cancelation- 
of  a  contract  to  purchase  land  seeks,  as 
against  one  of  the  defendants,  simply  a 
money  judgment  for  misrepresentations,  he 
is  entitled  to  have  the  place  of  trial  changed 
to  the  county  of  his  residence,  notwith- 
standing the  title  to  real  estate  is  involved. 
— Terry  v.  Rivergarden  Farms  Co.,  29  Cal. 
App.  59,  164  Pac.  476. 

12.  Action   to   set   aside   fraudulent   sale, 

— as  to,  see  par.  139,  this  note. 

18.  AaldaTlt  of  merits— To  be  filed  on 
motion  for  change  of  venue. — As  to  gener- 
ally, see,  post,  §  396  and  note. 

14.  Alimony— Trial  of  application  for,  de- 
fendant has  rlgflt  to  have  had  in  county 
where  he  resides;  and  application  under 
above  section  for  removal  to  county  of  his 
residence  must  be  granted  before  other  or 
further  proceedings  in  the  case. — Hennessy 
v.  Nlcol,  105  Cal.  138,  141,  38  Pac.  649. 

See  pars.  104,  105,  this  note. 

15.  Appeal— Aflldavit  Wed  after  hearing 
and  not  authenticated. — An  affidavit  in  sup- 
port of  a  motion  to  change  the  place  of 
trial,  filed  after  the  date  of  the  hearing 
of  the  motion,  and  not  authenticated  as  re- 
quired by  Rule  XXIX  of  the  supreme  court, 
will  not  be  considered  on  appeal  from  the 
order. — Nason  v.  Feldhusen,  84  Cal.  App.  789, 
168   Pac.   1162. 

16.  Attorneys— Damages  for  negligence 
of— Action    to    recover  —  Place    of    trial. — 

Right  of  defendant  to  have  action  tried  in 
the  county  of  his  residence  at  time  of  its 
commencement  is  secured  by  this  section. — 
Palmer  v.  Barclay,  92  Cal.  199,  200,  28  Pac. 
226. 

17.  Cause  of  action  stated  against  resi- 
dent defendant— Not  conclusive. — Under  the 
provisions  of  above  section,  the  mere  fact 
that  a  complaint  states  a  good  cause  of 
action  against  a  resident  defendant,  is  not 
conclusive  as  to  the  proper  place  of  trial. 
It  may  be  shown  that  the  stated  cause  of 
action  does  not  in  reality  exist. — Karst  v. 
Seller,  —  Cal.  App.  — ,  188  Pac.  298,  apply- 
ing doctrine  in  McDonald  v.  California 
Timber  Co.,  151  Cal.  169,  90  Pac.  648. 

18.  Same  —  Complaint  for  rescission  of 
contract  and  damages— Party  against  whom 
tort    only    Is   alleged   can    not    he   Joined. — 

When  an  action  is  brought  against  a  non- 
resident for  the  rescission  of  a  contract 
and  to  recover  damages,  a  resident  defend- 
ant can  not  be  Joined  when  the  cause  of 
action  alleged  against  him  is  a  tort. — 
Karst  ▼.  Seller,  —  Cal.  App.  — ,  188  Pac. 
298. 
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19.  Sane— If ew  actios  after  removal* — In 

a  case  in  which  suit  is  brought  against  a 
nonresident  and  two  resident  defendants, 
and  the  trial  of  the  action  is  removed  to 
the  county  of  residence  of  the  nonresident 
defendant,  the  plaintiff  can  not  dismiss  the 
action  in  the  county  to  which  removed, 
and  bring*  a  new  action  in  the  county  where 
the  removed  action  was  commenced  against 
the  non  resident  and  one  of  the  former  resi- 
dent defendants  upon  the  same  cause  of  ac- 
tion.— Karat  v.  Seller,  —  Cal.  App.  — ,  188 
Pac.  298. 

20.  Same— Order  transferrins;  trial  to  an- 
other county  —  Appealability . — "The  action 
of  the  court  on  the  questions  involved  in 
the  order  for  change  of  place  of  trial  has 
all  the  characteristics  of  a  final  Judgment. 
Issues  of  facts  are  presented  and  tried  on 
their  merits,  and  an  appeal  lies  from  the 
order.  We  find  no  California  decisions  on 
this  point,  but  the  general  rule  in  other 
jurisdictions  seems  to  be  that  if  a  motion 
involves  a  substantial  right,  and  a  full 
hearing  is  afforded  thereon,  and  the  order 
made  on  such  motion  is  appealable,  such 
order  is  a  final  adjudication  of  all  matters 
involved  in  the  motion." — Karst  v.  Seller, 
—  Cal.  App.  — ,  188  Pac.  298. 

As  to  conflict  In  evidence  on  appeal,  see 

par.  27,  this  note. 

21.  The  rule  is  general  and  has  always 
prevailed  that  the  doctrine  of  res  adjudi- 
cata  does  not  apply  to  motions  made  in 
the  course  of  practice  in  a  pending*  case 
and  before  final  judgment  rendered — and 
is  not  appealable. — See  Ford  v.  Doyle,  44 
Cal.  635;  Bowers  v.  Cherokee  Bob,  46  Cal. 
279,  286;  Johnson  v.  Brown,  115  Cal.  694,  697, 
47  Pac.  686;  Heidel  v.  Benedict,  61  Minn. 
170,  52  Am.  St.  Rep.  592,  31  L.  R.  A.  422,  63 
N.  W.  490;  Wallace  v.  Lewis,  9  Mont.  399, 
403,  24  Pac.  22;  Jensen  v.  Barbour,  12  Mont. 
566,  575,  31  Pac.  592;  Fisk  v.  Hicks,  29 
S.  D.  399,  Ann.  Cas.  1914D,  971,  137  N.  W. 
424. 

See,  also,  notes  14  Am.  St.  Rep.  424;  52 
Am.  St.  Rep.  597. 

22.  In  those  cases  in  which  an  order 
made  on  a  motion  during  the  proceeding 
of  the  cause  involves  the  determination  of 
substantial  rights  after  a  full  hearing,  it  is 
res  adjudicata  as  between  the  parties  in 
that  action,  and  is  appealable. — Kan.  Hoge 
v.  Norton,  22  Kan.  374;  Commissioners  of 
Wilson  County  v.  Mcintosh,  30  Kan.  234, 
1  Pac.  672.  Minn.  Truesdale  v.  Farmers' 
Loan  &  T.  Co„  67  Minn.  464,  64  Am.  St.  Rep. 
430,  70  N.  W.  568;  Fetterling  v.  Welch,  76 
Minn.  441,  79  N.  W.  500;  Halvorsen  v.  Ori- 
noco Minn.  Co.,  89  Minn.  470,  95  N.  W.  320. 
Mo.  Bennett's  Admr.  v.  Russell's  Ex'rx  39 
Mo.  152,  90  Am.  Dec.  457.  Neb.  Sheibley  v. 
Cooper,  79  Neb.  236,  113  N.  W.  627.  If.  Y. 
Dwlght  v.  St.  John,  25  N.  Y.  203;  Riggs  v. 
Purcell,  74  N.  Y.  370;  Smith  v.  Zalinski, 
94  N.  Y.  519,  affirming  26  Hun  225.  N.  C. 
Alison   v.   Whlttler,   101   N.   C.    490,   8   S.    E. 


338.  Okla.  Rogers  v.  McCord-Collins  Mer- 
cantile Co.,  19  Okla.  115,  91  Pac.  864.  Pa. 
Straw  v.  Smith,  179  Pa.  St.  376.  36  Atl.  162. 

See  note,  discussion  and  authorities  note 
Ann.   Cas.    1914D,    975-977. 

28.  Chana*e  of  place  of  trial— Annotate 
ria-nt  under  this  section,  on  part  of  defend- 
ant, that  he  shall  have  action  tried  in 
county  where  he  resides.  This  section  is 
mandatory  in  its  terms,  and  so  plain  as  not 
to  be  open  to  construction,  either  as  to  its 
meaning,  or  as  to  intention  of  its  framers. 
On  other  hand,  section  396.  cited  in  lead- 
ing opinion,  is  mere  provision  of  mode  of 
procedure  to  secure  right.  Right  itself 
being  absolutely  established  by  legislative 
enactment,  if  no  mode  of  procedure  had 
been  provided  for  its  enforcement,  it  would 
be  duty  of  court  to  prescribe  one.  Sec- 
tion 396  has  prescribed  one  for  all  the 
ordinary  cases  arising  in  course  of  prac- 
tice; but  here  happens  to  come  case,  as 
sometimes  occurs  in  conduct  of  human  af- 
fairs, that  mode  of  procedure  provided, 
if  we  follow  the  literal  language  of  stat- 
ute, does  not  meet,  and  we  have  case  of  a 
right  without  remedy.  In  such  case  it  is 
duty  of  court,  if  possible,  to  provide  rem- 
edy. Examining  general  remedy  which  has 
been  provided,  we  find  that  controlling  idea 
of  framers  -of  statute  was  that  party  seek- 
ing to  avail  himself  of  right  .guaranteed  to 
him  by  this  section  should  make  his  appli- 
cation therefor  upon  his  first  appearance 
in  the  court  having  jurisdiction  to  act 
thereon. — Powell  v.  Sutro,  80  Cal.  559,  563, 
22  Pac.  308  (dis.  op.  of  Fox,  J.,  and  Beatty. 
C.  J.). 

See  pars.   46-49,  this  note. 

24.  Upon  demand  duly  made  therefor, 
defendant  resident  of  San  Francisco,  is 
entitled  to  an  order  changing  the  place  of 
trial  of  an  action  commenced  in  Los  An- 
geles County  to  the  county  of  its  residence. 
— Wong  Fung  Hing  v.  San  Francisco  Relief 
&  Red  Cross  Funds,  15  Cal.  App.  538,  115 
Pac.  331. 

26.  Under  provisions  of  above  and  fol- 
lowing section,  but  one  right  is  given  to  a 
defendant  in  a  personal  action  to  move  to 
change  the  place  of  trial  of  the  action  to 
the  county  of  his  residence,  and  but  one 
time  fixed  when  he  may  assert  it,  and  he 
is  only  then  entitled  to  an  order  therefor 
upon  a  sufficient  showing  in  his  affidavits 
of  merits.  If  his  motion  therefor,  made  at 
the  time  he  filed  his  demurrer,  is  properly 
denied  for  an  insufficient  affidavit  of  merits, 
he  can  not  subsequently  on  the  ground  that 
the  action  was  not  brought  in  the  proper 
county. — McNeill  &  Co.  v.  J.  Doe,  163  Cal. 
338,  340,  125  Pac.  345. 

26.  Same— Afldavlt  of  merits, — as  to,  see, 
post,  9  437,  note  par.  32. 

27.  Same— Appeal— Conflict    In    evidence. 

— Question  of  the  residence  of  a  defendant 
moving  for  change  of  venue  is  always  to  be 
determined  primarily  by  the  court  in  which 
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the  action  was  Instituted  and  to  which  the 
motion  is  addressed  and  the  finding-  of  that 
court  upon  such  question  of  fact  will  not  be 
disturbed  on  appeal  where  there  is  a  con- 
flict in  the  evidence. — Bradley  v.  Davis,  156 
Cal.  267,  268,  104  Pac.  302. 

As  to  appealability  of  order  transferring 
trial  to  another  county,  see  par.  20,  this 
note. 

28.  Where  the  evidence  upon  the  ques- 
tion of  residence  is  conflicting,  the  appel- 
late court  will  not  disturb  the  decision  of 
the  trial  court. — Henderson  v.  Cohen,  10  Cal. 
App.   585,  102  Pac.  826. 

29.  Same  —  Same  —  Constitutional  provi- 
sion.— Article  XII  of  the  constitution  is  not 
applicable  to  a  case  where  it  does  not  ap- 
pear from  any  of  the  facts  set  forth  In  the 
complaint  that  the  contract  involved  was 
made  or  was  to  be  performed  or  the  al- 
leged liability  was  incurred  or  the  alleged 
breach  occurred  In  the  county  where  the  ac- 
tion was  commenced.  —  Krogh  v.  Pacific 
Gateway  &  Devel.  Co.,  11  Cal.  App.  237,  239, 
104    Pac.    698. 

30.  Same— Defendant  residing  In  eounty 
in  which  suit  is  brought,  motion  for  change 
of  place  of  trial  to  county  in  which  others 
of  defendants  reside  will  not  be  granted 
unless  all  defendants  join  in  motion. — 
McKenzie  v.  Barling,  101  Cal.  459,  460,  36 
Pac.  8,  distinguishing  O'Neil  ▼.  O'Nell,  54  CaL 
187  (as  coming  under  §  392,  ante).  See  Pie- 
per  v.  Centlnela  L.  Co.,  56  Cal.  173,  citing 
Fickens  v.  Jones,  decided  1863,  not  reported, 
digested  by  Parker's  Dig.  (vol.  2,  p.  28, 
S  83),  but  not  digested  by  Deering;  Reming- 
ton S.  M.  Co.  v.  Cole,  62  Cal.  311;  Welling 
v.  Sweet,  1  How.  Pr.  (N.  Y.)  156;  Simmons 
v.  McDougall.  2  How.  Pr.  (N.  Y.)  77;  Sailly 
v.   Hutton,  6  Wend.    (N.   Y.)    508. 

See  par.  46,  this  note. 

31.  Or  unless  good  reason  is  shown  why 
,they  have  not  joined. — McKenzie  v.  Barling, 

101    Cal.    459,   460,   36   Pac.  8. 

32.  Rule  is  otherwise  where  resident  de- 
fendant is  not  proper  or  necessary  party. 
— Sayward  v.  Houghton,  82  Cal.  628,  629,  23 
Pac.  120;  McKenzie  v.  Barling,  101  Cal.  459, 
462,  36  Pac.  8.  See  Brady  v.  Times-Mirror 
Co.,  106  Cal.  56,  59,  60,  39  Pac.  209;  Thomp- 
son v.  Wood,  116  Cal.  301,  303,  47  Pac.  50; 
Yore  v.  Murphy,  10  Mont.  304,  311,  26  Pac. 
1039. 

33.  Same— Same— Refusal  to  grant. — Or- 
der refusing  to  grant  change  of  venue 
where  one  of  defendants  resides  in  county 
in  which  action  is  brought  will  not  be  dis- 
turbed.— Hirschfeld  v.  Sevier,  77  Cal.  448, 
449,  19   Pac.   819. 

34.  Same— Imposing  condition*  on  appli- 
cation for  is  beyond  power  of  court;  its 
only  jurisdiction  is  to  hear  and  grant  or 
refuse  motion. — Hennessy  v.  Nicol,  105  Cal. 
138,   141,    38    Pac.   649. 

85.     Same— Motion  for— As  to  generally. — 

See  pars.  124-129,  this  note;  also,  post,  9  397 
and  note. 


S6.  Same— Same— All  defendants  need  not 
join  In. — It  is  not  requisite  under  the  pro- 
visions of  the  above  section  that  all  the 
defendants  shall  join  in  a  motion  for  a 
change  of  the  place  of  trial;  it  is  imma- 
terial that  some  of  the  defendants  are  will- 
ing that  the  case  shall  be  tried  in  the 
county  in  which  the  action  is  brought.  The 
language  of  above  section  requires  the  ac- 
tion to  be  tried  in  the  county  in  which  at 
least  some  of  the  defendants  reside.  The 
consent  of  a  defendant  not  residing  in  the 
county  where  the  action  is  brought,  can 
not  take  away  from  the  other  defendants 
who  do  not  reside  there,  the  right  to  have 
the  cause  transferred  to  the  county  of  their 
residence.  To  hold  otherwise  would  be  a 
violation  of  the  provisions  of  above  section. 
— Sowbis  v.  Rhodes,  —  Cal.  App.  — ,  194 
Pac.  621,  following  doctrine  in  Wood  Curtis 
&  Co.  v.  Herman  Min.  Co.,  139  Cal.  713,  7i 
Pac.  588.  See,  also,  Ludington  Exploration 
Co.  v.  La  Fortuna  Min.  Co.,  4  Cal.  App.  369, 
88  Pac.  290. 

87.  Same— Same— Conflict— Court  will  not 
go  Into  merits. — The  court  will  not  go  into 
the  merits  on  a  motion  to  change  the  place 
of  trial,  and  in  case  of  conflict  between  the 
complaint  and  affidavits  of  plaintiffs  and 
affidavits  of  defendants  as  to  whether  de- 
fendants residing  within  the  county  where 
the  action  was  brought  were  joined  for  any 
other  purpose  than  for  laying  the  venue, 
the  court  will  not  disturb  the  venue. — Mit- 
chell v.  Kim,  42  Cal.  App.  Ill,  183  Pac. 
368. 

38.  Same— Same— Connty  designated  not 
the  proper  connty  alleged  as  ground  for 
change  of  venue,  where  motion  made  before 
issue  joined,  can  not  be  resisted  on  ground 
of  convenience  of  witnesses. — Cook  v.  Pen- 
dergast,  61  Cal.  72,  76;  Heald  v.  Hendy,  65 
Cal.  321,  4  Pac.  27;  McSherry  v.  Pennsyl- 
vania C.  G.  Min.  Co.,  97  Cal.  637,  641,  32 
Pac.  711.  See  Colo.  Smith  v.  People,  2  Colo. 
App.  99,  105,  29  Pac.  924.  Mont.  Wallace  v. 
Owsley,  11  Mont.  219,  221,  27  Pac.  790; 
McDonnell  v.  Collins,  19  Mont.  372,  373,  48 
Pac.  649.  S.  D.  Smail  v.  Grilruth,  8  S.  D. 
287,    66    N.    W.    462. 

89.  Same— Same— lime  of. — In  justices' 
court  action  is  too  late  when  made  after 
answer  filed  requiring  cause  to  be  certified 
to  superior  court. — Powell  v.  Sutro,  80  Cal. 
559,  561,  22  Pac.  808  (Pox,  J.,  and  Beatty, 
C.    J.,    dissenting). 

40.  Distinguished*  Under  local  statute,  in 
Clements  v.  Oreenwell,  40  Mo.  App.  589, 
593. 

41.  "It  is  vain  to  say  that  he  could  not 
make  his  motion  any  sooner  in  superior 
court;  he  is  still  seeking  privilege  which 
can  come  only  from  compliance  with  statu- 
tory provision  with  which  he  had  not  com- 
plied."— Powell  v.  Sutro,  80  Cal.  569,  561, 
562,  22  Pac.  308  (Fox,  J.,  and  Beatty,  C.  J., 
dissenting  and  holding  that  right  of  change 
absolute). 
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42.  "It  Is  not  necessary  to  determine  here 
what  his  position  would  have  been  if,  when 
he  filed  his  answer  in  the  justices'  court, — 
knowing:  that  it  would  cause  transfer  to 
the  superior  court, — he  had  then  and  there 
made  his  demand  for  changre." — Powell  v. 
Sutro,  80  Cal.  559,  561,  662,  22  Pac.  308. 

43.  Same— SBMe— True  rule  is  thought  to 
be  expressed  in  dissenting:  opinion,  and  that 
it  will  be  followed  by  the  supreme  court 
should  point  be  again  presented. — See  4 
Encyc.  &  Pr.  444,  par.  10  and  authorities. 

See  full  discussion  of  sjreneral  rale  as  to 

right  of  changre  under  mandatory  statutes, 
such  as  this  section  manifestly  is,  in  4 
Encyc.   PI.   &   Pr.,   p.   440,   par.    8. 

44.  Same— Local  Joined  witn  transitory 
cause  of  action  defendant  is  entitled,  un- 
der provisions  of  this  section,  to  have  trial 
of  cause  removed  to  the  county  of  his 
residence. — Smith  v.  Smith,  88  Cal.  572,  575, 
26  Pac.  356.  See  Warner  v.  Warner,  100 
Cal.  11,  16,  34  Pac.  523;  Bailey  v.  Cox,  102 
Cal.  333,  836,  86  Pac.  650. 

46.  Same— Objection  of  co-defendant  fa- 
tal to  application  for  where  none  of  de- 
fendants resident  of  county  where  action 
commenced. — Wood  v.  Herman  M.  Co.,  139 
Cal.  713,  715,  716,  73  Pac.  688. 

See  pars.  30-32,  this  note. 

46.  Same— Rlajat  to— As  to  now  deter- 
mined.— The  right  to  have  a  removal  of  the 
place  of  trial  must  be  determined  by  con- 
dition of  things  existing:  at  time  parties 
claiming:  it  first  appeared  in  action. — Rem- 
ington S.  M.  Co.  v.  Cole,  62  Cal.  311,  318. 
See  Ah  Fongr  v.  Sternes,  79  Cal.  30,  33,  21 
Pac.  881;  McKenzle  v.  Barling:,  101  Cal.  459, 
460,  36  Pac.  8;  Wallace  v.  Owsley,  11  Mont. 
219,    221,    27   Pac.    790. 

See  pars.  23-25,  this  note. 

47.  Thus  where  some  of  defendants  re- 
side in  county  of  A,  in  which  action  is  com- 
menced, and  others  reside  in  county  of  B, 
even  though  complaint  states  no  cause  of 
action  against  defendants  residing:  in  county 
of  A,  motion  of  defendants  residing:  in 
county  of  B  for  change  of  venue  is  prop- 
erly denied,  and  if  after  answer  plaintiff 
dismissed  complaint  as  to  defendants  re- 
siding in  county  of  A,  renewal  of  motion 
for  change  of  trial  by  defendants  residing 
In  county  of  B  is  properly  overruled. — See 
authorities   cited   in  last  paragraph. 

48.  This  contention  being  manifestly  un- 
tenable was  overruled  In  Sayward  v.  Hough- 
ton, 82  Cal.  628,  629,  23  Pac.  120. 

49.  In  Brady  v.  Times-Mirror  Co.,  106 
Cal.  56,  59,  39  Pac.  209,  it  is  erroneously 
stated  that  Remington  S.  M.  Co.  v.  Cole,  and 
Sayward  v.  Houghton,  82  Cal.  628,  629,  23 
Pac.   120,  declare  the  same  rule. 

50.  Some— Same— Same— Tne  true  role  is 

that  plaintiff  can  not  deprive  defendant  of 
right  to  change  of  venue  under  this  sec- 
tion by  joining  with  him,  as  defendant  in 
action,  residents  In  county  in  which  action 


is  brought,  but  against  whom  no  cause  of 
action  is  stated,  or  from  whom  no  relief  is 
demanded. — Sayward  v.  Houghton,  82  Cal 
628,  629,  23  Pac.  120  (opinion  written  by 
Sharpstein,  J.,  who  wrote  the  dissenting 
opinion  in  Remington  S.  M.  Co.  v.  Cole). 
See  McKenzle  v.  Barling,  101  Cal.  459,  461. 
36  Pac.  8;  Brady  v.  Times-Mirror  Co.,  106 
Cal.  66,  59,  60,  39  Pac.  209;  Thompson  v. 
Wood.  116  Cal.  301,  803,  47  Pac.  50  (dis- 
tinguishing Sayward  v.  Houghton);  Yore 
v.  Murphy,  10  Mont.  804,  311,  25  Pac.  1039. 


SI.  Same— Same— Subject  to  provision* 
of    subdivision    2,    section    S97,    post.  —  The 

right  given  by  the  above  section  is  subject 
to  the  right  given  under  section  397,  sub- 
division 2,  to  have  the  place  of  trial 
changed,  "when  there  is  reason  to  believe 
that  an  impartial  trial  can  not  be  had" 
in  the  county  where  the  action  is  pending. — 
J.  I.  Case  T.  Co.  v.  Copren  Bros.,  35  Cal. 
App.   70,   169  Pac.   443. 

62.  Same— Same— Statutory  rlajnt  of  de- 
fendant, when  he  makes  proper  and  timely 
application,  to  have  place  of  trial  changed 
to  county  of  his  residence,  there  being  no 
counter  motion  to  have  trial  retained  for 
the  convenience  of  witnesses.  —  Bailey  v. 
Sloan,  6  Cal.  Unrep.  748,  2  Pac.  44. 

See  par.  23,  this  note. 

S3.     Same— Same— -Substituted    defendant. 

-r-Sole  defendant  brought  in  "in  Invitum" 
under  section*  386,  ante,  is  entitled  to  place 
of  trial. — See,  post,   9  396  and  note. 

64.  Same— Same— Waiver  of  rlftrnt  of  un- 
der this  section  is  Implied  when  defendant 
on  first  appearance,  either  by  answer  or 
demurrer,  does  not  file  affidavit  and  in  writ- 
ing demand  change. — Cook  v.  Pendergast,  61 
Cal.  72,  78.  See  Hearne  v.  De  Young,  111 
Cal.  373,  376,  43  Pac.  1108;  Remington  S. 
M.  Co.  v.  Cole,  62  Cal.  311,  318  (dis.  op.  of 
Sharpstein  and  My  rick,  J.  J.). 

65.  Same— Same— Same— Expressly  or  ay 
Implication,  waiver  may  be. — See  Pearkes 
v.  Freer,  9  Cal.  642;  Jones  v.  Frost.  28  Cal. 
246;  Cook  v.  Pendergast,  61  Cal.  72;  Hearne 
v.  De  Young,  111  Cal.  378,  376,  43  Pac.  1108. 

66.  Commencement  of  action  —  Positive 
provision  of  statute  requiring  actions  to 
be  commenced  in  particular  counties  must 
be  carried  out;  but  that  does  not  prohibit 
change  of  place  of  trial. — See  Uhlfelder  v. 
Levy,  9  Cal.  607,  616. 

67.  Constitutionality  —  Amendment  of 
1911. — The  amendment  of  1911  to  above  sec- 
tion, changing  the  previous  requirement 
that  certain  kinds  of  personal  actions  must 
be  tried  in  the  county  in  which  the  defend- 
ants, or  some  of  them,  reside  at  the  time 
of  the  commencement  of  the  action,  so  as 
to  authorize  actions  for  injury  to  person  or 
property,  or  for  death  from  wrongful  act, 
or  negligence,  to  be  tried  either  in  the 
county  where  the  injury  occurred  or  in 
the  county  In  which  the  defendants,  or 
some  of  them,  reside  at  the  commencement 
of  the  action,  is  a  valid  exercise  of  legisla- 
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tive  power. — Rains  ▼.  Diamond  Match  Co., 
171  Cal.  326,  163  Pac.  239. 

58.  Construction  of  ■eetton- -As  to  gener- 
ally.— Statutes  are  to  be  construed  accord- 
ing to  their  true  Intent  and  meaning;  that 
Intent,  when  collected  from  whole  and 
every  part  of  statute  taken  together,  must 
prevail  over  literal  sense  of  terms,  and  con- 
trol strict  letter  of  law,  when  letter  would 
lead  to  possible  injustice,  contradiction,  and 
absurdity. — Ex  parte  Ellis,  11  Cal.  222,  224. 
See  Idaho.  Chandler  v.  Lee,  1  Idaho  349,  851. 
Iowa.  Dllger  v.  Palmer,  60  Iowa  117,  180,  10 
N.  W.  763,  14  N.  W.  134.  Mo.  City  of  St. 
Louis  v.  Speck,  67  Mo.  403,  408.  Utah.  Unit- 
ed States  v.  Snow,  4  Utah  313,  321,  9  Pac. 
697;  Board  of  Education  of  Ogden  v.  Brown, 
12  Utah  261,  272,  42  Pac.  1109.  W.  Va.  Laid- 
ley  v.  Kline,  22  W.  Va.  665,  677.  Fed.  Church 
of  Holy  Trinity  ▼.  United  States,  143  U.  S. 
447,  461,  36  L.  ed.  226,  12  Sup.  Ct.-  Rep. 
611. 

09.     Same  —  Amendment     of     1911.  —  The 

amendment  provides  that  the  action  may 
be  tried,  either  in  the  county  where  the  de- 
fendant resides  at  the  time  It  Is  begun  or 
in  the  county  where  the  injury  occurred. 
No  preference  is  given  to  one  over  the 
other.  Either  county  is  therefore  the  proper 
county.  The  superior  court  can  not  change 
the  place  of  trial  except  in  the  cases  and 
for  the  causes  provided  by  expressed  law. 
— Oridley  v.  Fellows,  166  Cal.  765,  138  Pac. 
355. 

60.  While  the  provision  of  the  amend- 
ment to  this  section  applies  only  to  speci- 
fied classes  of  cases,  it  applies  alike  in 
every  part  of  the  state  to  all  actions  em- 
braced in  the  classes  described.  It  can 
not  therefore  be  a  special  law  forbidden 
by  the  constitution  if  it  is  addressed  to  a 
class  or  classes  based  on  some  natural, 
intrinsic,  or  constitutional  distinction  or 
difference,  reasonable  and  substantial,  be- 
tween these  actions  and  others  not  included 
and  sufficient  in  some  reasonable  degree 
to  account  for  or  justify  the  making  of  the 
different  rule. — Gridley  v.  Fellows,  166  Cal. 
765,    138    Pac.    365. 

61.  This  section  as  amended  in  1911  has 
no  application  to  actions  against  nonresi- 
dents of  the  state.  The  change  in  the  law 
was  designed  to  enlarge. the  rights  of  plain- 
tiffs by  giving  them  a  choice  of  two  coun- 
ties, where  before  the  defendant  had  the 
right  to  a  trial  in  the  county  of  his  resi- 
dence.— Rains  v.  Diamond  Match  Co.,  )71 
Cal.   826,   153   Pac.   239. 

62.  Under  any  construction  that  may  be 
given  to  section  395,  the  place  of  trial  may 
still  be  changed  when  the  "convenience  of 
witnesses  and  the  ends  of  justice"  would  be 
promoted  by  the  change. — Rains  v.  Diamond 
Match  Co.,  171  Cal.  326,  163  Pac.  239. 

63.  Same— Action  against  foreign  corpo- 
ration  for   personal   Injury— Not  applicable 

to. — The  above  section  has  no  application  to 
an  action  against  a  foreign  corporation  for 


a  personal  injury,  and  does  not  limit  ac- 
tions against  nonresidents. — ftyan  v.  Inyo 
Cerro  Oordo  Mining  &  Power  Co.,  41  Cal. 
App.  770,  183  Pac.  250. 

94.  Same  —  Association,  and  Individuals 
composing-  it,  sued. — Where  plaintiff  sues 
associates  under  their  common  name  but 
also  makes  the  individual  members  parties, 
the  individual  defendants  are  entitled  to 
have  the  place  of  trial  changed  to  the 
county  of  their  residence. — Nelson  v.  East 
Side  Grocery  Co.,  26  Cal.  App.  344,  146  Pac. 
1055. 

95.  Same— Corporation  governed  by  same 
rales  aa  Individuals. — A  corporation,  like  an 
individual,  has  a  legal  residence  some- 
where, and  under  this  section  a  private  cor- 
poration must  be  held  to  reside  at  the  place 
"where  its  principal  office  or  place  of  busi- 
ness is  established." — Gallup  v.  Sacramento 
A  San  Joaquin  Drainage  Dist.,  171  Cal.  71, 
161  Pao.  1142. 

• 

99.  Same— General  spirit  and  policy  of 
section  is  to  give  to  defendant  the  right 
of  having  all  personal  actions  against  him 
tried  in  county  of  his  residence.  It  is 
only  when  real  estate  alone  is  subject- 
matter  of  action  that  provisions  of  section 
892,  ante,  can  be  invoked  against  defend- 
ant who  resides  in  county  different  from 
that  in  which  land  is  situated.  If,  in  his 
complaint,  the  plaintiff  join  with  such  cause 
of  action  another  which  is  not  embraced 
in  its  provisions,  or  if  he  also  seeks  rem- 
edy against  the  defendant  upon  matters 
%  which  are  not  embraced  within  provisions 
of  this  section,  his  action  becomes  one  of 
those  "other  cases"  provided  for  in  above 
section,  which  the  defendant  is  entitled  to 
have  tried  in  county  of  his  residence. 

67.  "This  section  is  mandatory  In  its 
terms,  and  so  plain  as  not  to  be  open  to 
construction,  either  as  to  its  meaning,  or 
as  to  intent  of  its  framers." — Powell  v. 
Sutro,  80  Cal.  669,  563,  22  Pac.  308  (Fox, 
J.,  and  Beatty,  C.  J.,  In  dis.  op.). 

68.  "We  find  In  the  cases  no  settled  rule 
of  practice  which  pfevents  us  from  giving 

.  such  construction  to  sections  of  this  code 
as  accords  with  principle  that  no  court 
should  be  called  on  to  determine  existence 
of  a  fact — such  as  conveniences  of  wit- 
nesses, etc. — without  having  before  it  data 
or  evidence  on  Which  to  base  judicial  judg- 
ment."— Cook  v.  Pendergast,  61  Cal.  72,  78. 

99.  Same — Probate  proceedings  not  with- 
in section. — The  proceedings  for  settlement 
of  estate  and  matters  connected  therewith, 
are  not  civil  actions  within  meaning  of  this 
section  and  title  of  code,  so  as  to  transfer 
them  from  one  county  to  another. — Estate 
of  Scott,  15  Cal.   220. 

See,  ante,  $  392,  note  par.  148. 

79.  Same— "Proper  county"  is  county  in 
which  action  is  required  to  be  tried,  "sub- 
ject to  the  power  of  court  to  change  place 
of  trial." — Cook  v.  Pendergast,  61  Cal.  72, 
78. 
'17 
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71.     Contract     for     purchase     of     land  —       tablishing  a  principal  place  of  business  in 
Agreement    to   pay   or   to   recouvey   in    case       compliance    with    section    408    of    the    Civil 


title  was  not  made  satisfactory,  is  not  gov 
erned  by  section  392,  ante,  but  by  provi- 
sions of  this  section,  and  is  triable  in 
county  where  defendant  resides. — White  v. 
Adler,  5  Cal.  Unrep.  215,  42  Pac.  1070. 

72.  Corporation— An  to  venue  In  act  loan 
agalnat. — As  to  generally,  see,  ante,  §  392, 
note  pars.  159  et  seq. 

73.  Same  —  Same  —  Conntltntloaal  provi- 
sion— Article  XII,  section  16  (I  Henningr's 
General  Laws,  3d  ed.,  p.  lxxxviii)  are  merely 
permissive  and  not  mandatory. — Fresno  Nat. 
Bank  v.  Superior  Court,  83  Cal.  491,  494,  24 
Pac.  157.  See  Griffin  &  Skelly  Co.  v.  Magno- 
lia &  H.  F.  C.  Co.,  107  Cal.  378,  381,  40  Pac. 
495. 

74.  Constitution  secures  privilege  only 
in  those  cases  where  plaintiff  sues  corpo- 
ration only;  If  he  joins  as  defendant  in  ac- 
tion .another  residing  in  different  county  he 
thereby  waives  the  benefit  of  constitutional 
provision,  and  can  not  deprive  such  defend- 
ants of  their  right  under  this  section  to 
have  action  tried  In  county  of  their  resi- 
dence.— Griffln  &  Skelly  Co.  v.  Magnolia  & 
H.  F.  C.  Co.,  107  Cal.  378,  40  Pac.  495; 
Brady  v.  Times-Mirror  Co.,  106  Cal.  56, 
39  Pac.  209.  See  Smith  v.  Smith,  88  Cal. 
572,  26  Pac.  356. 

75.  Same  —  Action  of  creditor  against 
stockholders— Consent  of  all  defendants  to 
change  of  venae  will  not  entitle  defendant, 
resident  in  county  other  than  that  in  which 
action  brought,  to  change  of  place  of  trial  * 
to  county  of  his  residence,  where  some  of 
defendants  resided  in  county  where  -action 
brought  at  time  of  Its  commencement. — 
Hearne  v.  De  Young,  111  Cal.  373,  43  Pac. 
1108:  Greenleaf  v.  Jack,  135  Cal.  154,  67 
Pac.   17. 

See  pars.  23-55,  this  note. 

76.  Same— County  of  principal  place  of 
business  —  Proper  venue. — Corporation  may 
be  sued  in  the  county  where  it  has  its  prin- 
cipal place  of  business. — Fresno  Nat.  Bank 
v.  Superior  Court,  83  Cal.  491.  24  Pac.  157. 
See  Buck  v.  City  of  Eureka,  97  Cal.  135, 
140,  31  Pac.  845;  White  v.  Fresno  Nat. 
Bank.  98  Cal.  166.  167,  32  Pac.  979  (follow- 
ing main  case  as  res  adjudicata);  Trezevant 
v.  W.  R.  Strong  Co.,  102  Cal.  47,  49,  36  Pac. 
395. 

77.  Same— False  representations. — Action 
to  recover  damages  from  a  corporation  for 
false  and  fraudulent  representations  al- 
leged to  have  been  made  by  its  agent  in  a 
certain  county  relating  to  the  sale  of 
shares  of  its  capital  stock  is  clearly  a  per- 
sonal and  transitory  action  which  comes 
within  the  provisions  of  this  section,  and 
where  commenced  in  the  wrong  county  the 
place  of  trial  may  be  changed  to  the  proper 
county. — Krogh  v.  Pacific  Gateway  &  Devel. 
Co.,    11    Cal.    App.    237,    238,    104    Pac.    698. 

7S.  Snme— Forel*-n  corporation  docs  not 
acquire   a   "residence**   in    this   state    by   es- 


Code,  and  does  not  thereby  acquire  the 
right  to  a  change  of  venue  to  the  county 
where  it  may  transact  the  principal  part 
of  its- business  within  this  state. — Waechter 
v.  Atchison,  T.  &  S.  F.  R.  Co.,  10  Cal.  App. 
70,    73,    101    Pac.   41. 

See  pars.  94,  95,  this  note. 

79.  Same^Forel&"n  corporation  and  resi- 
dent of  another  county. — In  action  for  dam- 
ages for  death  caused  by  joint  negligence 
of  a  corporation  and  individuals,  the  cor- 
poration being  a  resident  of  Kentucky  and 
the  individual  defendants  residents  of  a 
county  other  than  that  in  which  the  ac- 
tion was  commenced,  but  in  which  the 
cause  of  action  accrued,  the  county  of  the 
residence  of  the  individual  defendants  is 
the  proper  county  for  the  trial  of  the  ac- 
tion and  it  should  be  removed  thereto  upon 
the  motion  of  such  defendants. — Pittman  v. 
Carstenbrook,  11  Cal.  App.  224,  227,  104  Pac. 
699. 

80.  Same  Joining;  another  as  defendant 
with  corporation— Effect  of. — Takes  cause 
out  of  constitutional  provision,  and  applica- 
tion for  change  under  above  section  must 
be  determined  by  provisions  of  statute. — 
Brady  v.  Times-Mirror  Co.,  106  Cal.  56,  58, 
39  Pac.  209. 

81.  Same— Residence  of—- Principal  place 
of  business  is  within  meaning  of  section  20 
of  Practice  Act  (which  was  re-enacted  in 
above  section,  fixing  place  of  trial  of  ac- 
tions.— Jenkins  v.  Calfornia  Stage  Co.,  22 
Cal.  537,  538,  citing  Loehr  v.  Latham,  15 
Cal.  418;  Pierson  v.  McCahill,  22  Cal.  127; 
Louisville  R.  Co.  v.  Litson,  43  U.  S.  (2  How.) 
497.  11  L.  ed.  353.  See  Conn.  Wood  v.  Hart- 
ford F.  Ins.  Co.,  13  Conn.  202,  33  Am.  Dec. 
395.  Fla.  Edwards  v.  Union  Bank,  1  Fla. 
136.  Ga.  Central  Bank  v.  Gibson,  11  Ga, 
453,  455.  111.  Bristol  v.  Chicago  &  A.  R.  Co.. 
15  111.  436.  N.  J.  Thorn  v.  Central  R.  Co., 
26  N.  J.  L.  (2  Dutch.)  121.  S.  C.  Tobin  v. 
Chester  &  L.  N.  G.  R.  Co.,  47  S.  C.  387,  58 
Am.  St.  Rep.  891,  25  S.  B.  283.  Utah.  Crook - 
ston  v.  Centennial  Eureka  M.  Co.,  13  Utah 
117,  121,  44  Pac.  714.  Wis.  State  v.  Mil- 
waukee, etc.,  Co.,  45  Wis.  579,  596.  Fed. 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Gonzales. 
151  U.  S.  496,  508,  38  L.  ed.  248,  14  Sup.  Ct. 
Rep.   401. 

See  22  Encyc.  PI.  &  Pr.  802. 

82.  Denied i  California  S.  R.  Co.  v.  South- 
ern Pac.  R.  Co.,  65  Cal.  394,  4  Pac.  344  (see 
following  paragraphs). 

83.  Distinguished t  Thomas  v.  Placervllle 
G.  Q.  Min.  Co.,  65  Cal.  600,  601,  602,  4  Pac 
641. 

84.  Approved i  Cohn  v.  Central  Pac.  R. 
Co.,  71  Cal.  488,  489,  491,  12  Pac.  498  (My- 
rick  refusing  to  Join  In  approval):  Credi- 
tors v.  Consumers'  L.  Co.,  98  Cal.  318,  319. 
33  Pac.  196. 

85.  Affirmed i  Fresno  Nat.  Bank  v.  Su- 
perior Court,    83  Cal.   491,   497,    24   Pac.   157; 
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Buck  v.  City  of  Eureka,  97  Cal.  135,  139,  31 
Pac.  845;  McSherry  v.  Pennsylvania  C.  G. 
Min.  Co.,  97  Cal.  637,  643,  32  Pac.  711;  Treze- 
vant  v.  W.  R.  Strong  Co.,  102  Cal.  47,  48, 
36  Pac.  395. 

86.  Principal  place  of  business  is  within 
the  meaning:  of  term  "residence"  as  used  in 
this  section  fixing;  place  for  trial  of  ac- 
tions.— Conn  v.  Central  Pac.  R.  Co.,  71  Cal. 
488,  489,  12  Pac.  498,  reaffirming:  Jenkins  v. 
California  S.  Co.,  22  Cal.  538,  distinguishing; 
and  denying;  the  authority  upon  this  point 
of  California  S.  R.  Co.  v.  Southern  Pac.  R. 
Co.,  65  Cal.  394,  4  Pac.  344  (Myrick,  J.,  who 
concurred  in  California  S.  R.  Co.  v.  South- 
ern Pac.  R.  Co.,  in  con.  op.,  refused  to  join 
in  approval  of  Jenkins  v.  Cal.  S.  Co.). 

87.  "The  principal  place  of  business  of  a 
corporation  Is  not  its  residence  within  the 
meaning;  of  above  section  regrulatlng;  place 
of  trial.  .  .  .  Jenkins  v.  California  Stagre 
Co.,  22  Cal.  537,  is  not  proper  exposition 
of  statute  referred  to  in  it,  nor  do  the 
authorities  cited  in  the  opinion  sustain  the 
conclusion  reached  that  the  principal  place 
of  business  of  a  corporation  Is  its  resi- 
dence."—  California  Southern  R.  Co.  v. 
Southern  Pac.  R.  Co.,  65  Cal.  394,  4  Pac.  344 
(Thornton,    J.,    writing;   opinion). 

88.  Declared  to  be  obiter  and  not  to  over- 
rule Jenkins  v.  California  Stagre  Co.,  which 
latter  case  is  affirmed,  in  Colin  v.  Central 
Pac.  R.  Co.,  71  Cal.  488,  490,  12  Pac.  498 
(McKee,  J.,  writing;  opinion;  Myrick,  J., 
concurred  on  constitutional  grrounds,  but 
refused  to  join  in  approval  of  Jenkins  v. 
California  Stagre  Co.,  on  this  point).  See 
discussion  in  Fresno  Nat.  Bank  v.  Superior 
Court,  83  Cal.  491,  497,  24  Pac.  157;  and 
Buck  v.  City  of  Eureka,  97  Cal.  135,  140, 
31  Pac.  845. 

88.  Sane — Same — Same — Now  the  settled 
doctrine. — Corporation,  like  a  natural  per- 
son, has  a  place  of  residence,  and  such 
residence  of  a  domestic  corporation  is  the 
county  where  its  principal  place  of  busi- 
ness is. — Waechter  v.  Atchison,  T.  &  S.  P. 
R.  Co.,  10  Cal.  App.  70,  72,   101  Pac.  41. 

90.  There  is  no  reason  why  a  natural 
person  should  have  the  rig;ht  to  have  per- 
sonal or  transitory  actions  tried  in  the 
county  of  his  residence  and  the  same  rig;ht 
be  denied  to  a  corporation. — Krogrh  v.  Pa- 
cific Gateway  &  Devel.  Co.,  11  Cal.  App.  237. 
241,   104   Pac.   698. 

91.  The  principal  place  of  business  of  a 
corporation  Is  its  residence  and  it  is  en- 
titled to  have  the  place  of  trial  of  a  per- 
sonal or   transitory  action  changed   to  that 

piace. Krogrh  v.   Pacific  Gateway  A  Devel. 

Co.,   11  Cal.  App.  237,  238,  104  Pac.   698. 

92.  Same— Same  —  Corporation  doe*  not 
possess  a  residence,  as  that  term  is  used  in 
above  section. — Howell  v.  Stetefeldt  Furnace 
Co..   69   Cal.    153,    154,    10   Pac.    390. 

03.  Same— Same  —  Domestic  corporation 
—Dock  not  reside  In  foreign  country,  with- 


in meaning;  of  this  section.  —  Thomas  v. 
Placerville  Gold  Quartz  Min.  Co.,  65  Cal.  600, 
602,    4    Pac.   641. 

94.  Same — Same  —  Foreign   corporation- 
Does  not  reside  within  this  state,  and  can 

not  move  on  such  ground  for  changre  of 
venue  under  above  section,  for  It  has  no 
residence  in  any  county,  in  the  state. — 
Thomas  v.  Placerville  Gold  Quartz  Min.  Co., 
65  Cal.  600,  602,  4  Pac.  641. 

See,   also,    par.    78,    this   note. 

95.  A  foreign  corporation  does  not  estab- 
lish a  "residence"  in  California  by  merely 
complying;  with  section  407,  Civil  Code,  so 
as  to  entitle  It  to  have  an  action  agrainst 
it  tried  in  any  particular  county. — Ryan 
v.  Inyo  Cerro  Gordo  Mining;  &  Power  Co., 
41   Cal.   App.   770,   183  Pac.   250. 

96.  Same — Same— Municipal  corporations, 

though  not  capable  of  having;  a  residence 
In  ordinary  and  restricted  sense  of  word 
"residence,"  they  occupy  a  position  at  least 
as  favorable  as  trading;  corporations  (sef* 
pars.  97,  98,  this  note),  and,  fortiori,  a  mu- 
nicipal corporation  "resides"  where  Its  ter- 
ritory Is,  and  where  all  its  constituents 
reside. — Buck  v.  City  of  Eureka,  97  Cal.  135, 
139,    140,   31   Pac.   846. 

97.  Same—  Same— Trading;  corporations. — 

"It  is  settled  law  in  this  state  that  a  do- 
mestic trading;  corporation,  within  the 
meaning;  of  above  section,  resides  in  the 
county  where  it  has  its  principal  place  of 
business. — Buck  v.  City  of  Eureka,  97  Cal. 
135,  139,  140,  31  Pac.  845  (Beatty,  C.  J.,  writ- 
ing; the  opinion).  See  McSherry  v.  Pennsyl- 
vania C.  G.  M.  Co.,  97  Cal.  637,  643,  32  Par. 
711;  Crookston  v.  Centennial  E.  M.  Co.,  13 
Utah,  117,  121,  44  Pac.  714. 

98.  "This  is  undoubtedly  true  in  the  or- 
dinary and  restricted,  sense  of  the  word 
'residence'." — Buck  v.  City  of  Eureka,  97 
Cal.  135,  139,  140,  31  Pac.  846. 


90.     Sine— Same  —  Unknown   to   plaintiff, 

cause  may  be  tried  in  any  county  plaintiff 
designates,  subject  to  power  of  court  to 
change  place  of  trial  to  county  of  defend- 
ant's residence. — Conn  v.  Central  Pac.  R. 
Co.,  71  Cal.  488,  489,  12  Pac.  498. 
See  par.  134,  this  note. 

100.  Same — Sains;  In  county  where  liabil- 
ity arose,  the  same  being;  county  other  than 
one  in  which  corporation  has  its  principal 
place  of  business,  corporation  can  not  in- 
sist upon  change  of  place  of  trial  to  lat- 
ter county. — Trezevant  v.  W.  R.  Strong;  Co., 
102   Cal.   47,   48,   36   Pac.   395. 

101.  County  treasurer— -Action  agrainst  to 
compel  him  to  pay  to  state  treasurer  cer- 
tain moneys  alleged  to  be  due  is  properly 
triable  in  the  county  where  the  defendant 
resides,  althougrh  the  duty  of  paying;  over 
the  money  may  be  required  to  be  performed 
at  the  state  capitol. — State  Commission  in 
Lunacy  v.  Welch,  154  Cal.  775,  778,  99  Pac. 
181. 
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162.  Dimiffi  for  neajUsrence— Action  to 
recover— Veine. — As  to  generally,  see  pars. 
16,   130,    this   note. 

103.  Discretion  —  Court  has  none  where 
proper  showing  is  made  to  bring  cause 
within  provisions  of  above  section;  it  must 
hear  and  grant  the  motion. — Hennessy  ▼. 
Nicol,  105  Cal.  138,  141,  38  Pac.  649. 

See  pars.  23  et  seq.,  46-60,  this  note. 

104.  Divorce  —  Venae  In. — Above  section 
and  post,  section  397,  provide  for  place  of 
trial  in  action  for  divorce;  section  128  of 
Civil  Code,  merely  provides  place  for  com- 
mencement of  action. — Warner  v.  Warner, 
100   Cat   11,   16,   34   Pac.   623. 

An  to  place  of  trial  on  application  for  ali- 
mony, see  par.  14,  this  note. 

105.  "We  do  not  look  to  the  Civil  Code 
for  methods  of  procedure.  .  .  .  But  we  look 
to  the  Code  of  Civil  Procedure  to  determine 
all  questions  relating  to  place  of  trial." — 
Warner  v.  Warner,  100  Cal.  11,  15,  34  Pac. 
623. 

106.  Eminent  domain— Venne  la  county 
in  which  land  is  located. — California  So.  R. 
Co.  v.  Southern  Pac.  R.  Co.,  65  Cal.  394, 
395,  4  Pac.   344. 

107.  The  provisions  of  this  section  do 
not  cover  or  affect  proceedings  in  eminent 
domain  brought  under  the  provisions  of 
section  1243,  post,  which  are  required  to  be 
brought  in  the  county  where  the  property 
sought  to  be  condemned  is  situated,  without 
regard  to  the  county  of  the  residence  of  the 
owner  (dictum). — John  Heinlen  Co.  v.  Su- 
perior Court.  17  Cal.  App.  662,  121  Pac.  293. 

108.  Enforcement  of  trout  In  land— Fraud 
nnd  undue  Influence,  and  mistake  of  law 
alleged,  sole  relief  sought  being  avoidance 
of  deed,  action  Is  a  real  action,  although 
there  are  averments*"  as  to  personal  prop- 
erty, and  a  contract  for  services,  only  ad- 
missible so  far  as  they  may  tend  to  show 
deed  void,  and  venue  is  controlled  by  sec- 
tion 392,  ante,  and  not  by  this  section. — 
Booker  v.  Aitken,  140  CaL  471,  472,  478, 
74  Pac.  11. 

100.  Evidence  —  Burden  of  proof  rests 
upon  party  seeking  to  establish  validity  of 
marriage,  to  show  that  it  was  consummated 
under  some  recognized  law. — Norman  v. 
Norman  (by  error  of  reporter  in  headlines 
of  official  volume  Norman  v.  Thomson),  121 
Cal.  620,  628,  66  Am.  St.  Rep.  74,  42  L.  R.  A. 
843,  64  Pac.  143. 

110.  Exception  to  rule  —  Showing;  by 
plaintiff. — Exception  to  rule  being  claimed, 
it  Is  incumbent  on  plaintiff  to  show  in  his 
complaint  that  he  is  within  the  exception. 
— Uhlf elder  v.  Levy,  9  Cal.  607,   615. 

111.  Same — Reason     for    rule     ceasing.— 

"A  case  not  coming  within  the  reason  of 
the  rule,  would  not  come  within  the  rule 
itself.  The  reason  of  the  old  rule  having 
ceased,  the  rule  ceased;  and  the  new  rule 
came   Into   existence  because   of   the   exlst- 
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ence  of  the  new  reason." — Uhlfelder  v.  Levy, 
9  Cal.   607,   615. 

11*-  Same  —  Same  —  Fraudulent  conf es- 
alou  of  judgment*— In  several  courts,  la 
different  districts,  It  Is  not  necessary  for  the 
creditor  to  bring  a  different  suit  In  each 
different  court. — Uhlfelder  v.  Levy.  9  Cal. 
607,  616. 

US.  Habeas  corpus  —  Venue.  —  Writs  of 
habeas  corpus  should  not  issue  to  run  out 
of  county,  unless  for  good  cause  shown, 
such  as  absence,  disability,  or  refusal  to 
act  of  local  Judge,  or  other  reason  showing 
that  object  and  reason  of  the  law  requires 
the  issuance. — Ex  parte  Ellis,  11  Cal.  222, 
225.  See  People  v.  Fairman,  59  Mich.  568. 
570,  26  N.  W.  769;  Ex  parte  Deny,  10  Nev. 
212,  214;  In  re  Hammlll,  9  S.  D.  390,  69  N.  W. 
577;  Ex  parte  Lynn,  19  Tex.  Ct.  App.  120 
122. 

See  9  Encyc.  PI.  &  Pr.  1025;  also  note  on 
habeas  corpus,  67  Am.  Dec.  395;  III  Kerr's 
Whartons  Criminal  Procedure,  55  1923-1958. 

114.  Insurance  contract — Made  aad  to  be 
performed  In  the  county  in  which  the  loan 
occurs,  is  to  be  tried  in  such  county  and 
not  in  the  county  In  which  the  insurance 
company  has  its  main  office  and  place  of 
business. — Tulare  County  Power  Co.  v  Pa- 
cific Surety  Co.,  43  CaL  App.  816,  185*  Pac. 
399. 

115.  Joint  defendants— Residence  la  dif- 
ferent counties  —  Showing  necessary  for 
chana*  of  venue  must  be  that  none  of  de- 
fendants resided  In  county  where  suit  was 
commenced  at  time  of  commencement  — 
Hearne  v.  De  Young,  111  Cal.  373,  43  Pac 
1108;  Greenleaf  v.  Jacks.  133  Cal.  606.  507* 
65  Pac.  1039. 

US.  Libel— Action  for— Venue.— Plaintiff 
has  Tight  to  trial  In  county  where  one  of 
defendants  resided  at  time  action  therein 
was  commenced;  neither  of  defendants  nor 
all  of  them  uniting,  will  be  entitled  to 
change  of  place  of  trial  under  above  sec- 
tion^-Hearne    v.    De    Young,    111    Cal.    373. 

117.  Local  and  transitory  actions  —  Dis- 
tinction between  in  this  state,  so  far  as 
any  consequence  attends  it,  depends  en- 
tirely  upon  statutory  law.  which  Is  not  nec- 
essarily nor  actually  uniform  throughout 
the  states,  and  does  not  coincide  with  or 
depend  upon  the  distinction  between  ac- 
tions in  rem  and  in  personam.— Fresno  Nat 
Bank  v.  Superior  Court,  83  Cal.  491.  600  24 
Pac.  157.  '     * 

As  to  local  and  transitory  actions,  see  ref- 
erences to  par.  176  In  note  to  9  392,  ante. 

118.  Same— Joint**  local  and  transitory 
actions— Effect  of.— As  to  effect  of  joining; 
local  and  transitory  causes  of  action  In  tho 
same  suit,  see  par.  44,  this  note. 

119.  Maintenance  of  Indigent  children— 
Mother  nnd  father  joined  as  defendants   In 

an  action  for  maintenance  by  indigent  chll. 
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mortgage:  foreclosure— partnership. 
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dren,  in  prosecution  under  section  206  of 
Civil  Code,  at  the  mother's  place  of  resi- 
dence, the  place  of  trial  will  not  be  changed 
to  the  county  of  the  father's  residence  if 
the  mother  does  not  Join  in  the  request.— 
Paxton  ▼.  Paxton,  150  Cal.  673,  89  Pac.  1083. 

120.  Mandamus  —  Against  snerlll  —  To 
compel  execution  of  deed  does  not  involve 
determination  of  interest  In  real  property, 
and  may  be  commenced  and  tried  in  county 
where  relator  resides. — McMillan  v.  Rich- 
ards, 9  Cal.  365,  420,  70  Am.  Dec.  656. 

121.  Provisions  of  section  893,  ante,  do 
not  apply;  it  relates  only  to  affirmative  acts 
of  the  officer,  by  which,  in  the  execution  of 
process,  or  otherwise,  he  interferes  with 
the  property  or  rights  of  third  persons,  and 
not  to  mere  omissions  or  neglect  of  duty.— 
McMillan  v.  Richards,  9  Cal.  366,  420,  70  Am. 
Dec.  655.  See  Elliot  v.  Cronk,  13  Wend. 
(N.  Y.)  85;  Hopkins  v.  Haywood,  13  Wend. 
(N.  Y.)  266. 

122.  Same— A  gal  as  t  treasurer  of  county 
—To  compel  payment  to  state  treasurer. — 

A  proceeding:  in  mandamus  against  treas- 
urer of  a  particular  county,  to  compel  him, 
as  such  treasurer,  to  pay  the  state  treas- 
urer a  sum  alleged  to  be  due  the  state  on 
account  of  children  committed  from  that 
county  to  a  certain  state  institution,  is  tri- 
able under  the  provisions  of  this  section  in 
the  county  where  the  defendant  resided  at 
the  commencement  of  the  action,  and  not  in 
Sacramento  county,  under  the  provisions  of 
section  393,  ante. — State  Commission  in  Lun- 
acy v.  Welch,  154  Cal.  776,  *99  Pac.  181. 

128.  Mortgage  foreclosure  —  Deficiency 
Judgmeat— Injunction  to  prevent  enforce- 
ment of  where  transcript  of  Judgment  filed 
in  another  county,  commenced  in  latter 
county,  court  of  such  county  has  jurisdic- 
tion to  hear  and  determine  cause. — Herd  v. 
Tuohy,  133  Cal.  56,  66  Pac  189. 

124.  Motion  for  change  of  venue — Deny- 
ing—Order appealable,  and  this  is  the  only 
remedy. — Remington  Sewing  Machine  Co.  v. 
Cole,  62  Cal.  811,  318.  See  Ex  parte  Whit- 
more,  9  Utah  441,  446,  35  Pac.  524;  Elliott  v. 
Whitmore,  10  Utah  246,  261,  87  Pac.  461. 

126.  Same— When  to  be  made. — On  first 
appearance  as  sole  defendant,  although  mo- 
tiqn  before  made  and  denied  when  another 
was  defendant  residing  in  county,  but  who 
has  since  been  dismissed. — Dis.  op.  of  Sharp- 
stein,  J.,  in  Remington  Sewing  Machine  Co. 
y.  Cole,  62  Cal.  311,  319. 

126.  "It  could  never  have  been  the  in- 
tention of  the  legislature  that  a  plaintiff,  by 
improperly  Joining  persons  who  resided  in 
the  same  county  with  himself,  against  whom 
his  complaint  showed  that  he  had  no  cause 
of  action,  with  persons  residing  in  an- 
other county  against  whom  he  did  allege 
a  cause  of  action  as  defendants,  could  de- 
feat the  right  of  the  real  defendants  to 
have  the  action  tried  In  the  proper  county, 
particularly  when  the  action  is  dismissed 
as  to  the  defendants  residing  in  the  came 
C.  C.  P.— 46  721 


county  with  himself  before  the  filing  of  the 
answer." — Remington  Sewing  Machine  Co. 
v.  Col,  62  Cal.  811,  319. 

127.  Dissenting  opinion  In  the  above  case 
has  since  become  the  rule  in  this  state. — 
See  pars.  46-60,  this  note. 

128.  "Where  It  sufficiently  appears  from 
the  face  of  the  complaint  that  the  defend- 
ant residing  in  the  county  where  suit  \va.s 
begun  is  not  a  proper  and  necessary  party 
to  the  action,  the  other  defendants  may,  no 
doubt,  have  the  trial  changed  to  the  county 
where  they  reside  without  the  consent  of 
the  resident  defendant/' — McKenzie  v.  Bar- 
ling, 101  Cal.  459,  461,  36  Pac.  8. 

129.  Same— Where  to  be  made. — Motion 
for  change  of  venue  under  this  section  must 
be  made  when  the  defendant  first  appears, 
and  If  denied  the  remedy  Is  by  appeal. — 
Remington  Sewing  Machine  Co.  v.  Cole,  62 
Cal.  311,  818  (Sharpsteln  and  Myrick,  J.  J., 
dissenting);  Brady  v.  Times-Mirror  Co.,  106 
Cal.  56,  61,  39  Pac.  209  (ruling  stands  even 
though  condition  such  when  renewed  that 
if  then  made  for  the  first  time  it  would  be 
granted). 

150.  Negligence— Causing*  Are  by  in  oper- 
ating combined  harvester  and  traction- 
engine,  on  adjoining  premises,  by  owner 
of  harvester  and  engine  and  another,  action 
brought  in  county  of  residence  of  such 
other  is  properly  triable  there. — Quint  v. 
Dimond,  135  Cal.  672,  674,  67  Pac.  1084. 

151.  Official  bond— Application  by  surety 
for  change  of  venae— -Burden  of  proof  is  on, 

to  show  that  none  of  defendants  reside  in 
county  where  the  suit  commenced. — County 
of  Modoc  v.  Madden,  136  Cal.  134,  136,  68 
Pac.  491. 

132.  Partnership— Action  to  recover  in- 
terest In  and  for  an  accounting  must  be 
tried  in  the  county  where  one  or  more  of 
the  defendants  resided  at  time  of  com- 
mencement of  action;  it  is  only  where  all 
defendants  are  nonresidents  that  plaintiff 
can  select  county  of  trial. — Banta  v.  Wink, 
119  Cal.  78,   79,  80,  51  Pac.  17. 

188.  Persoaal  action  against  corporation 
—Constitutionality  of  section. — The  provi- 
sion that  a  personal  action  against  a  do- 
mestic corporation  may,  at  the  option  of 
the  plaintiff,  be  commenced  in  one  of  the 
designated  counties  other  than  the  one  in 
which  the  defendant  has  its  principal  place 
of  business,  and  that  it  may  be  prosecuted 
to  final  judgment  when  so  commenced,  un- 
less the  defendant  can  allege  and  show 
some  sufficient  ground  for  a  change  of  the 
place  of  trial  distinct  from  the  fact  that 
the  residence  of  the  corporation  is  in 
another  county,  Is  not  violative  of  the 
fourteenth  amendment  of  the  federal  con- 
stitution, for  the  reason  that  It  denies  to 
domestic  corporations  the  benefit  of  the 
right  conferred  by  above  section  to  all  per- 
sons resident  of  the  state  having  personal 
actions  against  them  tried  in  the  county 
where  the  defendants  or  some  of  them  re- 
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side. — Raphael  v.  People's  Bank  of  Benlcia, 
—  Cal.  App.  — ,  187  Pac.  53,  following  Cook 
v.  Ray  Mfg.  Co.,  169  Cal.  697,  115  Pac.  318. 

A»  to  constitutionality  of  section,  see  par. 
57,   this  note. 

134.  Plaintiffs  Ifaorince  of  residence  of 
defendant— Does  not  debar  latter  of  his 
rig-fat  to  have  cause  removed  to  county  of 
his  residence,  where  action  has  been  com- 
menced in  another  county.  —  Thurber  v. 
Thurber,  113  Cal.  607,  609,  45  Pac.  852. 

See  par.  99,  this  note. 

185.  Party- wall— Action  to  recover  one- 
half  cost  of  which  defendant  agreed  to  pay 
is  a  personal  action  and  not  one  affecting: 
the  whole  property  upon  which  the  wall  is 
located  or  any  estate  or  interest  therein  and 
is  therefore  properly  triable  In  the  county 
of  the  residence  of  the  defendant. — Anaheim 
Odd  Fellows'  Hall  Assoc,  v.  Mitchell,  6  Cal. 
App.  431,  433,  92  Pac.  831. 

136.  Plaintiff  may  elect  the  county  — 
Where  several  defendants  reside  In  different 
counties. — Where  the  several  defendants  in 
an  action  reside  In  different  counties,  the 
plaintiff  has  his  election  in  which  county 
to  try  his  action. — Mitchell  v.  Kim,  42  Cal. 
App.   Ill,   183  Pac.   368. 

137.  Same— Resldeace  of  defendants  un- 
known.— Before  the  plaintiff  can  avail  him- 
self of  the  right  to  designate  the  place  of 
trial  upon  the  ground  that  the  residence 
of  the  defendant  is  unknown,  he  must  show 
that  he  has  in  good  faith  and  with  reason- 
able diligence  endeavored  to  ascertain  such 
residence,  or  the  demand  of  the  defendants 
for  a  change  of  venue  to  the  county  of  their 
residence  must  be  granted.  —  Mahler  v. 
Drummer  Boy  Gold  M.  Co.,  7  Cal.  App.  190, 
192,   193,   93   Pac.    1064. 

138.  Probate  matters  —  Not  Included  in 
above  section  *  proceedings  for  the  settle- 
ment of  an  estate,  and  matters  connected 
therewith,  are  not  civil  actions  within  the 
meaning;  of  code. — Estate  of  Scott,  15  Cal. 
220,  221. 


139.  Probate  sale — Fraudulent — Action  to 
set  aside  involves  title  to  real  property  and 
does  not  come  within  the  provisions  of  this 
section.— Sloss  v.  De  Toro,  77  Cal.  129,  132. 
19  Pac.  233. 

See,  ante,  5  392  and  note. 

140.  Rescission— Of  contract  to  purchaao 
stock — Fraud. — An  action  for  the  rescission 
of  the  contract  for  purchase  of  stock,  and 
an  accounting:,  based  on  fraud,  is  an  action 
In  personam,  and  must  be  tried  In  the  county 
of  defendant's  residence. — Nason  v.  Feld- 
husen,  34  Cal.  App.  789,  168  Pac.  1162. 

141.  Same — Same — Subsequent  chanaje  of 
residence  by  defendant. — The  jurisdiction 
can  not  be  changed  or  defeated  by  defend- 
ant's removal  subsequent  to  making:  order 
to  change  the  place  of  trial. — Nason  v.  Feld- 
husen,  34  Cal.  App.  789,  168  Pac.  1162. 

142.  Same— Of  contract  for  sale  of  mine 
and  water-rlajht.  —  An  action  for  such  re- 
scission is  held  to  be  properly  transferred 
to  the  county  of  the  residence  of  the  defend- 
ant who  is  the  only  proper  and  necessary 
defendant.— Bartley  v.  Fraser,  16  Cat  App. 
366,  117  Pac.  683. 

143.  Uniting  real  and  personal  action- 
Effect  of. — A  plaintiff  can  not  deprive  a  de- 
fendant of  his  rig-lit  to  a  trial  of  a  per- 
sonal action  In  the  county  of  his  residence, 
by  uniting:  in  his  complaint  a  cause  of  ac- 
tion for  the  recovery  of  or  the  determina- 
tion of  an  interest  in  real  property. — Terry 
v.  Rivergrarden  Farms  Co.,  29  Cal.  App.  69. 
164  Pac.  476. 

144.  When  a  real  and  personal  action  are 
joined,  the  case  may  be  transferred  to  the 
residence  of  the  defendant. — Terry  v.  River- 
grarden Farms  Co.,  29  Cal.  App.  59,  164  Pac. 
476. 

145.  Waiver— As  to  generally. — The  right 
to  have  a  cause  tried  In  a  particular  county 
Is  one  which  may  be  waived. — See  pars.  64. 
65,  this  note. 
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FEND  ANT  DEMAND  A  TRIAL  IN  THE  PROPER  COUNTY.    If  the  county 

in  which  the  action  is  commenced  is  not  the  proper  county  for  the  trial  thereof, 

the  action  may,  notwithstanding,  be  tried  therein,  unless  the  defendant,  at 

the  time  he  answers  or  demurs,  files  an  affidavit  of  merits,  and  demands,  in 

writing,  that  the  trial  be  had  in  the  proper  county. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  128,  act  held  unconstitu- 
tional, see  history,  §6  ante;  amendment  approved  March  19,  1907, 
Stats,  and  Amdts.  1907,  p.  701,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  437. 

4-  6.  Same    —    Defendants      improperly 
joined. 

7.  Same — Defendants  residing  without 
state. 

8.  Same — Defendants    served    or    who 
have  appeared. 


CHANGE  OP  PLACE  OF  TRIAL. 

1.  Action    properly   commenced   in   old 

district  court. 

2.  All  defendants  must  join  in  demand. 

3.  Same — Action  to  determine  rights  to 

real  estate. 
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9.  Same — Same  —  Defendants    appear- 
ing after  demand. 

10.  Same — Same — Defendants    sued    by 

true  and  fictitious  names — Service 
— Appearance. 

11.  Same — Nonjoinder  may  be  excused. 

12.  Affidavit  as  to  place  of  residence. 
13- 15.  Affidavit  of  merits — As  to  requisites 

and  sufficiency. 
16.  Same  —  Same  —  Stated    "his    de- 
fense." 
17, 18.  Same — Amendment. 

19.  Same — Belief  in  advice  of  attorney. 

20.  Same — Filing  of. 

21.  Same — Made  by  one  of  several  de- 

fendants. • 

22.  Same — Made  by  party's  attorney. 

23.  Same — Same — Insufficient,  when. 

24.  Same — Merits  of  action — Not  gone 

into. 

25.  Same — Must  be  filed  at  time  of  ap- 

pearance. 

26.  Same — Objection  hypertechnical  and 

without  merit. 

27.  Same — Omission  of  title  of  cause  or 

court. 

28.  Same — Time   of    filing   affidavit    of 

merits,  etc. 

29.  Same — Unnecessary  in  action  involv- 

ing title  to  real  estate. 

30.  Same — Who  may  make. 

31.  Amending  demurrer — Not  waiver  of 

right  to  change  of  venue. 

32.  Burden  of  proof. 

33.  Same — Corporation  defendant. 

34.  Change  of  residence. 

35.  Consent  of  nonresident  defendants. 

36.  Construction — In  general. 

37.  Same — Right  is  statutory. 
38,39.  Same — Should  be  liberal. 

40.  Same — "The  like  jurisdiction.' ' 

41.  Same — Whether  this  section  governs 

section  394,  ante. 

42,43.  Demand  and  affidavit — As  to  neces- 
sity for  demand  being  in  writing. 

44-47.  Same — At  time  of  first  appearance. 

48.  Same — Same — Under  Practice  Act. 

49.  Same  —  Action   commenced    in    jus- 

tices' court. 

50.  Same — Amended  complaint. 
51,52.  Same — By  attorneys  of  defendant. 
53,54.  Same — Defendant  who  demurs. 
55, 56.  Same— Effect  of  filing  of. 

57.  Same — Executor. 

58.  Same — Nonresident  defendants,  sued 

by  county. 

59.  Same — Object  of  demand. 

60.  Same — Plaintiff  is  not  authorized  to 

demand  change. 

<61.  Same — Presumption  on  appeal. 
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62.  Same — Renewal  of  demand  and  mo- 
tion. 

63,  64.  Same — Without  appearance. 

65.  Demurrer — Not  proper  remedy. 

66.  Same — Jurisdiction  of  court. 

67,  68.  Divorce — Venue  in  action  for. 

69,  70.  Effect  of  demand  and  motion. 

71.  Same  —  Actions  involving  real  es- 
tate. 

72,  73.  Same  —  Convenience  of  witnesses 
should  be  considered. 

74.  Same — Ruling  on  demurrer  before 
hearing  motion. 

75,  76.  Filing  of  the  affidavit  and  demand 
— At  the  time  of  his  first  appear- 
ance. 

77.  Jurisdiction  of  court — Not  affected 
by  commencing  action  in  wrong 
county. 

78,  79.  Same — Actions  to  recover  realty. 

80.  Same — Determined  by  complaint. 

81.  Same — Motion  to  dismiss  for  want 
of  jurisdiction. 

82.  Same — Stipulation  as  to  venue. 

83.  Same — Same — Stipulation  to  sue  in 
certain  county. 

84, 85.  Justices '  court — No  right  of  change 
on  ground  of  residence,  when. 

86,  87.  Motion  for  change  of  venue — As  to 
generally. 

88.  Same — As  to  who  shall  join  in. 

89.  Same  —  After  demurrer  filed  and 
overruled. 

90.  Same — Discretion  of  court. 

91.  Same — Necessity  for. 

92.  Same — Refusal  of — Error  when. 

93.  Same — Right  of  defendant — Uncon- 
tested affidavits. 

94.  Notice  of  motion — Service  and  fil- 
ing. 

95.  Prohibition — Remedy  by  demand  for 
change  of  venue. 

96.  Same — After  demand. 

97.  Proper  county — As  to  what  is. 

98.  Same — Ambiguous  complaint. 

99, 100.  Same — Conditions   existing   at   time 
of  appearance. 

101.  Same — Same — Amended  complaint. 
102, 103.  Same — Corporation. 

104, 105.  Same — Same — Affidavits    contradict- 
ing complaint. 

106.  Same — Same — Affidavit    when    facts 
do  not  appear  in  complaint. 

107, 108.  Same — Same — Entitled  to  change. 

109.  Same — Same — Joinder  of  other  de- 
fendants. 

110,  111.  Same — Same — Foreign  corporation. 

112.  Same  —  Same  —  Municipal   corpora- 


tion. 
113,114.  Same — Division  of  county. 
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115.  Same — Peculiar  nature  of  case  is  not      Dodge,  57  Cal.  646;  Remington  Sewing  Ma- 


material. 

116.  Same — Place  for  commencing  action. 

117.  Same — Residence  of  defendant. 

118.  Same  —  Same  —  Aa  alleged  in  com- 

plaint. 

119.  Same — Same  —  Defendants  residing 

in  different  counties. 

120.  Same  —  Same  —  Same  —  Consent  of 

resident  defendants. 

121.  Same  —  Same  —  Disqualification    of 

judge. 

122.  Same — Same — Evidence  as   to  resi- 

dence. 

123.  Same — Same — Executors. 

124.  Same — Same — Garnishee. 

125.  Same — Same — Intervener. 

126,127.  Same — Same— Joinder  of  dissimilar 
actions. 

128, 129.  Same— Same— Same— Nature  of  ac- 
tion. 

130, 131.  Same— Same— Right    is    subject    to 
power  of  court  to  retain  cause. 

132, 133.  Same— Same  —  Substituted    defend- 
ant. 

134.  Same — Unincorporated    associations. 

135.  Review  on  appeal — Conflict  in  affi- 

davits. 

136.  Service   of   demand  and   notice   of 

motion. 

137.  Waiver  of  right — As  to  generally. 

Am  to  changre  of  venae  ta  special  proceed- 
ings, see,  post,  S  397  and  note  pars.  166-168. 

Aa  to  motion  and  affidavit  of  merits  un- 
der subdivision  8  of  section  897,  see,  post, 
$  397  and  note. 

Aa  to  affidavit  of  merits  and  written  de- 
mand nnder  section  894,  see,  ante,  S  394  and 
note. 

1.  Action  properly  commenced  In  old  dis- 
trict court. — Where  an  action  was  properly 
commenced  in  the  old  district  court,  and 
was  pending:  in  a  particular  county  when 
that  court  was  abolished,  the  superior  court 
of  that  county  had  jurisdiction  to  try  the 
same,  regardless  of  the  location  of  the  land 
involved,  and  of  the  substitution  of  the 
owner  thereof  as  a  party  plaintiff. — Cass  in 
v.  Nicholson,  164  Cal.  607,  98  Pac.  .190. 


2.     All   defendants  mnst   Join    In   demand 

in  personal  actions. — Pfeper  v.  Centinela 
L.  Co.,  66  Cal.  173,  175;  Remington  Sewing: 
Machine  Co.  v.  Cole,  62  Cal.  311,  318;  McKen- 
zie  v.  Barling:,  101  Cal.  469,  460,  36  Pac  8. 

8.  Same — Action  to  determine  rfehts  to 
real  estate,  when  brought  against  several 
parties,  must  be  transferred  to  proper 
county  upon  demand  of  any  one  defendant. 
— O'Neil  v.  CNeil,  54  Cal.  187,  188. 

4.     Same-— Defendant*    Improperly    Joined, 

or  against  whom  no  relief  is  sought,  need 
not  unite  in  demand  or  be  considered  In  de- 
termining proper  county  of  trial. — Buell  v. 


chine  Co.  v.  Cole,  62  Cal.  311,  318;  Sayward 
v.  Houghton,  82  Cal.  628,  629,  28  Pac.  120; 
McKenzie  v.  Barling:,  101  Cal.  459,  461,  3€ 
Pac.  8;  Bailey  v.  Cox,  102  Cal.  338,  337,  36 
Pac.  660;  Brady  v.  Times-Mirror  Co.,  106  Cal. 
66,  60,  39  Pac.  209.  See  Russell  A  Co.  v. 
Heitmann  ft  Co.  (Tex.  Civ.  App.  March  11, 
1905).  86  S.  W.  76;  Atchison,  T.  &  S.  F.  R.  Co. 
v.  Waddell  Bros.  (Tex.  Civ.  App.  March  11, 
1906),  86  S.  W.  666;  Beauchamp  v.  Chester, 
89  Tex.  Civ.  App.  234,  86  8.  W.  1055. 

5.  Parties  properly  plaintiffs  and  who  are 
made  defendants  without  any  allegation 
that  they  refused  to  join  plaintiff  in  com- 
mencing suit,  should  not  be  considered  In 
determining:  application  for  change  of  venue, 
by  other  defendants,  on  grounds  of  resi- 
dence.— Read  v.  San  Diego  Union  Co.,  6  Cal. 
Unrep.  703,  66  Pac.  567.  See  Read  v.  San 
Diego  Union  Co.,  6  Cal.  Unrep.  846.  67  Pac.  1. 

6.  Who  are  proper  and  necessary  defend- 
ants must  be  determined  by  allegations  of 
complaint.  Concerning  this  question  effect 
of  allegations  of  complaint  can  not  be  varied 
by  affidavits  of  parties. — McKenzie  v.  Bar- 
ling, 101  Cal.  459,  462,  36  Pac.  8;  Quinn  v. 
Dlmond,  136  Cal.  672,  674,  67  Pac.  1084;  Hell- 
man  v.  Logan,  148  CaL  68;  82  Pac  848.  Sea 
Lakeshore  Cattle  Co.  v.  Modoc  Land  &  I* 
S.  Co.,  108  Cal.  261,  262,  41  Pac.  472;  Bowers 
v.  Modoc  Land  &  L.  S.  Co.,  117  CaL  50,  52. 
53,  48  Pac.  979. 

7.  Same— Defendants  residing  wltaovt 
state,  need  not  join  in  application  for 
change  of  place  of  trial. — Banta  v.  Wink, 
119  Cal.  78,  80,  61  Pac.  17. 

8.  Same— Defendants  served,  or  who  have 
appeared,  are  only  ones  who  need  join  in 
demand. — Rathgeb  v.  Tiscornla,  66  CaL  96, 
97,  4  Pac.  987;  McSherry  v.  Pennsylvania 
C.  O.  Min.  Co.,  97  Cal.  637,  642,  82  Pac.  711; 
Wood,  Curtis  &  Co.  v.  Herman  Min.  Co.,  139 
Cal.  713,  716,  73  Pac.  688. 


9.  Same— -Same  —  Defendants 
after  demand  can  not  deprive  those  who  ap- 
peared and  demanded  change  of  place  of 
trial  to  county  of  their  residence  of  right  to 
such  change  by  consenting  to  trial  in  county 
where  action  was  commenced,  if  it  affirma- 
tively appears  that  no  defendant  resides  in 
that  county. — Wood,  Curtis  &  Co.  v.  Herman 
Min.  Co.,  139  Cal.  713,  716,  73  Pac.  688.  See 
Pleper  v.  Centinela  L.  Co.,  66  CaL  178-176; 
State  ex  rel.  Allen  v.  Superior  Court,  9 
Wash.  668,  38  Paa.  206. 

10.  Same  —  Same  —  Defendants  aned  ay 
true  and  by  flctltlons  names— Service— Ap- 
pearance.— Where  one  defendant  is  sued  by 
his  true  name  and  two  others  by  fictitious 
names,  and  original  summons  is  returned 
served  only  upon  former,  who  appears  and 
demands  change  of  place  of  trial,  on  affida- 
vit stating  that  he  and  other  defendants 
are  residents  of  another  county,  such  de- 
mand can  not  be  defeated  by  subsequent  re* 
turn  of  alias  summons,  stating  that  one  of 
defendants  sued  by  fictitious  name  has  bean 
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served  by  his  true  name,  and  that  he  is 
resident  of  county  in  which  action  was 
brought,  in  absence  of  amendment  of  com- 
plaint describing:  him  as  defendant  under  his 
true  name  substituted  for  fictitious  name 
under  which  he  was  sued,  and  in  absence  of 
any  affidavit  or  showing:  from  plaintiff  him- 
self as  to  person  intended  to  be  sued  by 
such  fictitious  name. — Bachman  v.  Cathry, 
113  Cal.  498,  502,  46  Pac.  814.  See  Alameda 
County  v.  Crocker,  126  Cal.  101.  104,  57  Pac. 
766. 

11.  Same— -Nonjoinder  may  be  excused. — 

If  one  defendant  who  has  appeared  does  not 
join  in  demand,  those  who  did  demand 
change  of  place  of  trial  to  county  where 
some  of  them  reside  must  show  sufficient 
reason  why  he  has  not  joined,  or  it  must  be 
made  to  appear  that  he  is  not  proper  party 
to  action. — Pieper  v.  Centinela  L.  Co.,  66  Cal. 
173,  174,  175;  McKen?ie  v.  Barling:,  101  Cal. 
459,  460,  36  Pac.  8.  See  Wood,  Curtis  &  Co. 
v.  Herman  MIn.  Co.,  189  Cal.  713,  716,  73  Pac. 
588. 

12.  Affidarlt    no    to    place    of    residence 

made  on  motion  to  change  place  of  trial  to 
proper  county,  which  unqualifiedly  states 
that  affiant  Is  resident  of  county  to  which  he 


and  counselor  at  law.— Pittman  v.  Cars  ten - 
brook,  11  Cal.  App.  224,  230,  104  Pac.  699. 

15.  Affidavit  of  merits  is  not  required 
where  motion  for  change  of  venue  is  upon 
the  ground  of  convenience.  —  Pascoe  v. 
Baker,  158  Cal.  232,  110  Pac.  816. 

1ft.     Same— Same— Stated  «hls  defense." — 

Affidavit  that  defendant  has  stated  "his 
defense"  is  not  sufficient. — Nlckerson  v. 
California  Raisin  Co.,  61  Cal.  268,  269;  Peo- 
ple ex  rel.  Board  of  Harbor  Commissioners 
v.  Larue,  66  Cal.  235,  236,  5  Pac.  167;  Mor~ 
gran  v.  McDonald,  70  Cal.  32,  33,  11  Pac.  350; 
Palmer  &  Key  v.  Barclay.  92  Cal.  199,  201, 
28  Pac  226;  Martin  v.  Superior  Court,  176 
Cal.  289,  299,  L.  R.  A.  1918B,  313,  168  Pac. 
136;  Hanna  v.  De  Koch,  —  Cal.  App.  — ,  198 
Pac.  1006.  See  State  ex  rel.  Allen  v.  Supe- 
rior Court,  9  Wash.  668,  38  Pac.  206. 

17.  Same— Amendment. — Affidavit  which 
is  insufficient  may  be  amended  after  time 
of  appearing;  and  demurring:  or  answering:, 
and  amended  affidavit  may  be  made  by  de- 
fendant other  than  defendant  who  made 
first  affidavit. — Palmer  &  Rey  v.  Barclay, 
92  Cal.  199.  201,  28  Pac.  226;  Nolan  v.  Mc- 
Duffie,  126  Cal.  834,  336,  58  Pac.  4. 

requests   trial   of  action   changed,   states   a  "•     An  •*«»▼*  of  merits  is  amendable, 

probative    fact,    to    which    such    affiant    is     *und°r    Provisions    of    section    478,    Post- 

qualifled  to   testify.-O'Brien  v.  O'Brien,  16      ^u*d?L v'  L6^1110^  —  <**•  Am>-  ' 

451,  452. 


196  Pac. 


Cal.  App.  109,  116  Pac.  692. 

18.  Affidavit  of  merits— A»  to  requisites 
and  sufficiency.- — An  affidavit  of  merits,  to 
make  prima  facie  showing;  on  advice  of 
counsel,  should  state  that  defendant  has 
fully  and  fairly  stated  all  facts  of  case  to 
his  counsel,  and  that  after  such  statement 
he  has  been  advised  by  such  counsel,  and 
verily  believes,  that  he  has  good  and  sub- 
stantial defense  to  action  upon  merits.  It 
has  been  held  that  such  affidavit  stating; 
that  he  has  fully  and  fairly  stated  "the 
case"  is  sufficient  compliance  with  require- 
ment that  he  state  "all  facts  of  the  case." — 
Woodward  v.  Backus,  20  Cal.  137,  141;  Reidy 
v.  Scott,  53  Cal.  69,  74;  Rowland  v.  Coyne,  55 
Cal.  1,  4;  Watkins  v.  Degener,  63  Cal.  500; 
Buell  v.  Dodge,  63  Cal.  653,  654;  Rathgreb  v. 
Tlscornia,  66  Cal.  96,  97,  4  Pac.  947;  Nolan 
v.  McDuffie,  125  Cal.  334,  336,  58  Pac.  4. 

As  to  contradicting;  affidavit  of  merits,  see 

note  58  Am.  Dec.  396. 

As  to  requirements  of  affidavit  of  merits  In 
sjcneral,  see  note  58  Am.  Dec.  396. 

14.  Affidavit  of  merits  that  defendants 
"have  fully  and  fairly  stated  all  the  facts  of 
the  case  in  the  above  entitled  action  to  their 
attorney,  W.  H.  Carlin,  of  the  city  of  Marys- 
ville"  is  sufficient  as  an  averment  that  they 
have  stated  the  facts  to  an  attorney  at  law. 
By  reference  to  other  provisions  of  the  code 
(§5275-299,  ante),  it  will  be  found  that  "at- 
torney," "counselor"  and  "attorney  at  law" 
are  used  synonymously,  and  it  sufficiently 
appeared  that  the  defendants  Intended  to 
declare  and  did  substantially  declare  they 
had    made    their   statement   to   an   attorney 


19.  Same— Belief    In    advice    of    attorney 

need  not  be  stated. — Watts  v.  Bradley,  95 
Cal.  415,  417,  30  Pac.  657. 

20.  Same  —  Fllln*T  of.  —  The  filing:  of  a 
new  affidavit  of  merits  by  another  affiant 
is  a  sufficient  compliance  with  an  order 
of  the  court  permitting:  an  amended  affida- 
vit to  be  filed,  and  where  this  corrects  er- 
rors or  mistakes  of  the  original  and  is  in 
itself  sufficient,  there  Is  no  error  in  granting 
the  motion  for  a  change  of  the  place  of 
trial  of  the  action. — Gardner  v.  Steadman, 
31   Cal.  App.   447,    160   Pac.   834. 

21.  Same— Made  by  one  of  several  de- 
fendants In  behalf  of  all  Is  sufficient.— -Row- 
land v.  Coyne,  56  Cal.  1,  4;  Watkins  v. 
Degener,  63  Cal.  500,  601;  People  ex  rel. 
State  Board  of  Harbor  Commissioners  v. 
Larue,  66  Cal.  235,  236,  5  Pac.  157;  Palmer 
&  Rey  v.  Barclay,  92  Gal.  199,  202,  28  Pac. 
226;  McSherry  v.  Pennsylvania  ■  C.  G.  Min. 
Co.,  97  Cal.  637,  642,  32  Pac.  711;  Wood, 
Curtis  &  Co.  v.  Herman  Min.  Co.,  139  Cal. 
713,  716,  73  Pac.  588. 

As  to  irho  may  make  affidavit  of  merits, 
see  par.  30,  this  note. 

22.  Same— Made    by    party9*    attorney    is 

sufficient  If  it  shows  merits  and  adequate 
excuse  for  not  being;  made  by  defendant 
personally.— Nlcholl  v.  Nlcholl,  66  Cal.  36, 
37,  4  Pac.  882. 

As  to  who  may  make  affidavit  of  merits, 
see  par.  30,  this  note. 

23.  Same  —  Same  —  Insufficient  irhen  it 
does  not  state  that  he  knows  facts  of  case, 
or    that    defendant    has    fully    and    fairly 
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stated  his  whole  case  to  him;  also  if  it  fails 
to  state  good  excuse  for  failure  of  defendant 
personally  to  make  it. — Bailey  v.  Taaffe, 
29  Cal.  422,  423,  426. 

24.  Same  — Merita  of  actio*  —  Net  ffooe 
lata  en. — Court  will  not  go  Into  merits  of 
action  on  a  motion  to  change  the  place  of 
trial. — O'Brien  v.  O'Brien,  16  Cal.  App.  197, 
116  Pac.  696,  following:  doctrine  in  McKen- 
zie  v.  Barling,   101  Cal.  459,  36  Pac.  8. 


8nne-Mwt   be  Med  at  time  of  nn_ 

lee. — If  filed  prior  thereto  It  fs  in- 
consequential.— Nlcholl  v.  Nlcholl,  66  Cal. 
36,  37,  4  Pac.  882. 

See  pars.   44-50,  this  note. 

• 

26.  Same— Objection    hynertechnleal    and 

without  merit. — An  objection  to  an  affidavit 
of  merits  accompanying*  a  demand  of  the 
defendant  in  a  personal  action  to  change 
the  place  of  trial  to  the  county  of  his  resi- 
dence, based  on  the  failure  to  aver  therein 
that  person  consulted  was  an  attorney,  is 
held  to  be  super  technical  and  without  merit. 
— Lundy  v.  Lettunich,  —  Cal.  App.  — ,  196 
Pac.   451,   453. 

27.  Sane— Omission  of  title  of  cause  or 

court  will  not  invalidate  affidavit  if  it  in- 
telligibly refers  to  action. — Watt  v.  Bradley, 
95  Cal.  415,  417,  80  Pac.  567. 

28.  Same— Time  of  dllng  affidavit  of  mer- 
its, etc. — On  appeal  from  an  order  on  mo- 
tion to  change  the  place  of  trial  the  record 
must  show  whether  or  not  the  defendant 
had  answered  or  demurred  at  the  time  he 
filed  his  affidavit  of  merits  and  demand  for 
change  of  venue,  or  whether  he  answered 
or  demurred  at  all. — Harrison  v.  Cousins, 
16  Cal.  App.  518,  117  Pac.   564. 

29.  Same— Unnecessary  1m  action  Involv- 
ing title  to  real  estate. — Transfer  should 
be  made  on  mere  suggestion. — Fritts  v. 
Camp,  94  Cal.  893,  397,  29  Pac.  867. 

30.  Same— Who  may  make. — An  affidavit 
of  merits  may  be  made  by  any  person  on 
behalf  of  the  defendant  who  is  sufficiently 
familiar  with  the  facts  in  the  case  to  make 
It.  An  affidavit  of  merits  made  by  the  de- 
fendant's wife  is  a  compliance  with  the  stat- 
ute.— Gardner  v.  Steadman,  31  Cal.  App. 
447,    160  Pac.   &84. 

31.  Amending  demurrer— Not  waiver  of 
right  to  change  of  venue. — Right  to  change 
of  venue  is  not  waived  by  amending  de- 
murrer after  service,  but  before  hearing 
of  motion  to  change  venue. — Pittman  v. 
Carstenbrook,  11  Cal.  App.  227,  229,  104  Pac. 
699. 

As  to  waiver  of  right  to  change  of  venae, 

see  par.  187,  this  note. 

82.  Burden  of  proof,  if  complaint  does 
not  show  residence  of  defendant,  is  cast 
upon  defendant  to  show  county  of  his  resi- 
dence, if  he  would  secure  change  of  venue. 
If  there  are  several  defendants  in  like  case, 
he  who  would  procure  change  of  place  of 
trial  must  show  that  none  of  them  are  resi- 
dents of  county  in  which  action  is  brought. 


— Hearne  v.  De  Young,  111  Cal.  373,  376, 
43  Pac.  1108;  Greenleaf  v.  Jacks,  133  Cal. 
506,  507,  65  Pac.  1039;  Greenleaf  v.  Jack.  135 
Cal.  154,  155,  67  Pac.  17;  Quint  v.  Dimond. 
136  Cal.  572,  575,  67  Pac.  1034;  County  of 
Modoc  v.  Madden,  136  Cal.  134,  138,  68  Pac. 
491;  Bi  sen  off  v.  Bi  sen  off,  88  App.  Div. 
(N.  Y.)  126,  85  Nv  Y.  Supp.  81. 


S3,  game  —  Corporation  defendant  de- 
manding transfer  on  ground  that  liability 
was  not  Incurred  in  county  where  action 
was  commenced  has  burden  of  proof  of 
showing  that  liability  was  not  incurred  in 
such  county. — Chase  v.  South  Pac.  Coast  R. 
Co.,  83  Cal.  468,  473,  23  Pac.  532. 


84.  Change  of  residence. — The  fact  that 
defendant  was,  nine  months  previous  to 
commencement  of  action,  a  resident  of  one 
county,  is  not  inconsistent  with  his  unquali- 
fied statement  that  at  the  time  of  the  com- 
mencement of  the  action  he  resided  in 
another  county. — O'Brien  v.  O'Brien,  16  Cal. 
App.  109,  116  Pac.  692. 

85.  Consent     of    nonresident    defendant* 

that  action  be  tried  in  county  where  same 
was  commenced,  can  not  deprive  other  non- 
residents of  their  right  to  change  of  place 
of  trial. — Wood,  Curtis  &  Co.  v.  Herman  M. 
Co..  139  Cal.  713,  716,  78  Pac.  588. 

An  to  consent  of  resident  defendants  to 
change   upon   demand   by  nonresidents,   see 

par.   120,  this  note. 

SO.  Construction  —  In  general.  —  Object 
had  in  view  by  legislature  in  enacting  this 
section  was  to  prevent  trials  of  actions  in 
counties  other  than  those  in  which  defend- 
ants reside,  and  to  protect  them  in  expense 
and  Inconvenience  of  being  compelled  to 
go  to  distant  county  to  defend  themselves, 
unless  they  waived  such  right. — Howell  v. 
Stetefeldt  P.  Co.,  69  Cal.  153.  154,  10  Pac. 
390;  Smith  v.  Smith,  88  Cal.  572,  676,  26  Pac. 
366. 

S7.     Same— Right  Is  statutory  and  can  be 

successfully  asserted  only  by  party  who 
brings  himself  clearly  within  statutory  pro- 
visions upon  subject. — Powell  v.  Sutro,  80 
Cal.  559,  661,  22  Pac.  308. 

88.  Same — Should  be  liberal. — Remedial 
statutes  should  be  liberally  construed  in 
favor  of  remedy,  and  rules  of  procedure  are 
remedial  in  their  nature. — Buck  ▼.  City  of 
Eureka,  97  Cal.  135,  137,  138.  31  Pac.  845; 
State  ex  pel.  Wyman  v.  Superior  Court,  4 
Wash.  443,  82  Pac.  875;  State  ex  rel.  Allen 
v.  Superior  Court,  9  Wash.  668,  38  Pac.  206. 

39.  The  proceedings  on  a  motion  to 
change  the  place  of  trial  of  personal  actions 
to  the  county  of  defendant's  residence  are 
statutory,  and  the  code  sections  must  be  lib- 
erally construed  so  as  to  promote  justice, 
and  not  technically  warped  to  defeat  a  fixed 
right. — Lundy  v.  Lettunich,  —  Cal.  App. 
— ,  196  Pac.  451,  454. 

do.     Same  —  The      like      Jurisdiction."  — 

Meaning  of  provision  that  "court  to  which 
action  or  proceeding  is  transferred  has  and 
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exercises  oyer  same  like  jurisdiction  as  if 
it  had  been  originally  commenced  there" 
is  that  court  to  which  action  is  transferred 
from  that  time  forward  has  like  jurisdic- 
tion over  trial  of  action  or  other  proceed- 
ing relating:  thereto  as  though  action  had 
been  commenced  therein,  but  not  over  ac- 
tion or  proceeding  had  prior  thereto  by- 
court  of  another  county.  —  Mansfield  v. 
O'Keefe,  133  Cal.  362,  363,  66  Pac.  825. 

41.  Same— Whether  this  section  governs 
section  394,  ante,  is  question  raised,  but  not 
decided,  In  County  of  Sutter  v.  Sargent, 
(Cal.  Sept.  26,  1905),  1  Whiting,  Cal.  App. 
Dec.   485,   488. 

42.  Demand  and  affidavit— As  to  neces- 
sity for  demand  being;  In  writing;. — Demand 
in  writing  must  be  made.  Notice  of  motion 
to  change  place  of  trial  is  not  such  demand 
as  is  required  by  statute. — Estrada  v.  Orena, 
54  Cal.  407;  Byrne  v.  Byrne,  57  Cal.  348.  See 
Elam  v.  Griffin,  19  Nev.  442,  443,  14  Pac. 
582. 

As  to  notice  of  motion  to  chance  place  of 
trial,  see  par.  94,  this  note. 

43.  In  an  application  for  a  change  in  the 
place  of  trial  of  a  cause,  in  addition  to  an 
affidavit  of  merits,  there  must  be  filed  a 
written  demand  for  a  change  in  the  place 
of  trial,  under  the  requirements  of  above 
section. — Hanna  v.  De  Koch,  —  Cal.  App.  — , 
198  Pac.  1006,  following  Pennie  v.  Visher, 
94  Cal.  323,  29  Pac.  711. 

44.  Same — At  time  of  first  appearance. — 

Right  is  waived  if  defendant  fails  to  make 
demand  at  time  when  he  first  appears  and 
answers  or  demurs. — Cook  v.  Pendergast,  61 
Cal.  72,  78,  79;  Remington  Sewing  Machine 
Co.  v.  Cole,  62  Cal.  311,  319;  Ah  Fong  v. 
Sternes,  79  Cal.  30,  33,  21  Pac.  381;  Powell 
v.  Sutro,  80  Cal.  659,  561,  22  Pac.  308;  Pen- 
nie v.  Visher,  94  Cal.  323,  326,  29  Pac.  11; 
Herd  v.  Tuohy,  133  Cal.  55,  60,  65  Pac.  139; 
Wadleigh  v.  Phelps,  147  Cal.  641,  82  Pac. 
200;  Clarke  v.  Lyon  Co.,  8  Nev.  181,  186; 
Scott  v.  Hoover,  99  Fed.  247,  248. 
See,  also,  pars.  75,  76,  this  note. 

45.  After  time  for  answering  has  ex- 
pired nonresident  defendant  is  not  entitled 
to  transfer  upon  joining  in  demand  with 
resident  defendants  whose  time  has  not  ex- 
pired. His  right  was  waived  by  failure  to 
demand  before  his  time  for  answering  ex- 
pired, and  resident  defendants  are  not  en^ 
titled  to  change. — State  ex  rel.  Hersey  v. 
District  Court  of  Ramsey,  90  Minn.  427,  97 
N.  W.  112. 

46.  If  grounds,  upon  which  motion  is 
made,  appear  upon  face  of  complaint,  de- 
mand should  be  made  at  or  before  time 
of  'filing  demurrer,  or  such  motion  will  be 
deemed  waived. — So  held  under  Practice 
Act. — Pearkes  v.  Freer,  9  Cal.  642,  648. 

47.  Demand  Is  in  time  if  filed  at  same 
time  that  demurrer  is  filed  although  demur- 
rer has  been  served  on  adverse  party  sev- 
eral days   prior   to   filing  of  demand.     De- 


fendant does  not  appear  and  demur  until 
filing  of  his  demurrer. — Fletcher  v.  Magin- 
nis,   136  Cal.   362,   363,  68  Pac.   1015. 

48.  Same— Same— Under    Practice    Act    it 

was  held  that  application  must  be  made  by- 
defendant  in  answer,  or  contemporaneously 
with  filing  of  answer  or  demurrer. — Cook 
v.  Pendergast,  61  Cal.  72,  75.  See  Tooms  v. 
Randall,  3  Cal.  438;  Reyes  v.  Sanford,  5 
Cal.  117;  Pearkes  v.  Freer,  9  Cal.  642;  Jones 
v.  Frost,  28  Cal.  246;  Mahe  v.  Reynolds,  38 
Cal.  660. 

49.  Same — Action  commenced  In  Justices* 
court,  and  transferred  for  trial  to  supe- 
rior court,  because  answer  shows  that  its 
determination  involves  question  as  to  le- 
gality of  tax,  can  not  be  transferred  to- 
county  of  defendant's  residence  If  he  fails 
to  make  demand  at  time  of  appearance  in 
justices'  court. — Powell  v.  Sutro,  80  Cal. 
559,   561,   22  Pac.  308. 

50.  Same — Amended  complaint. — Demur- 
rer or  answer  thereto  by  defendant  who  had 
demurred  to  original  complaint  does  not 
constitute  first  appearance  within  meaning 
of  section.  Filing  amended  complaint  is  not 
commencing  new  action. — Jones  v.  Frost,. 
28   Cal.    245,    246. 

51.  Same— By   attorneys  of  defendant   is 

sufficient  although  so  worded  as  to  read 
that  they  demand  instead  of  reading  that 
defendant  demands. — Buck  v.  City  of  Eu- 
reka, 97  Cal.  135,  138,  31  Pac.  845. 

52.  Demand  may  be  signed  by  attorney 
instead  of  by  defendant  personally  if  he  at 
same  time  files  appearance. — People  ex  reL 
State  Board  of  Harbor  Commissioners  v. 
Larue,  66  Cal.  236,  5  Pac.  157. 

58.     Same   —   Defcadaat    who    demurs    to- 

coraplaint  without  answering  must  demand 
transfer  before  or  when  he  demurs. — Cook 
v.  Pendergast,   61  Cal.   72,  80. 

54.  Compares  Bagley  v.  Cohen,  121  Cal. 
604,  606,  53  Pac.  1117. 

55.  Same — Effect  of  fills*  of. — The  filing 
of  the  demand  and  affidavit  do  not  operate 
ipso  facto  to  change  the  place  of  trial. 
They  have  no  such  force.  The  change  can 
only  be  effected  through  an  order  to  the 
court,  after  its  judicial  action  has  been  in- 
voked, by  bringing  the  matter  on  for  hear- 
ing, where  the  right  of  the  defendant  to- 
the  transfer  can  be  contested  by  the  plain- 
tiff. The  court  must  be  applied  to  for  an 
order  of  transfer.  Such  application  is  a 
motion  under  section  1003,  post,  and  under 
section  897,  post,  a  motion  for  the  change 
must  be  made,  in  addition  to  the  demand 
and  affidavit  as  one  of  the  necessary  steps 
in  the  procedure  to  obtain  the  order  of 
transfer. — Bonn  v.  Bohn,  164  Cal.  532,  129- 
Pac.  981,  983. 

See,  also,  pars.  69,  70,  this  note. 

66.     Undoubtedly  a  defendant  has  the  ab- 
solute   right    to    have    the    action    brought 
against  him  tried  in  the  county  In  which  he 
resided   at   the   time   it   was   brought.     But 
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this  pertains  to  the  right,  not  to  the  rem- 
edy by  which  it  may  be  declared.  While  an 
absolute  right,  if  it  is  insisted  on,  it  is  one 
which  a  defendant  may  waive,  and  which 
he  does  waive,  unless  he  follows  the  proce- 
dure provided  for  asserting  It.  —  Bohn  v. 
Bonn,  164  Cal.  532,  129  Pac.  981,  983. 

57.  Same— Executor  has  such  interest  In 
defending  action  brought  against  him  upon 
claim  against  estate  that  he  is  entitled  to 
join  in  or  resist  demand  for  change  of 
venue.  He  is  one  of  real  defendants  and 
persons  who  are  inconvenienced  by  being 
compelled  to  defend  in  county  which  is  not 
that  of  their  residence. — Thompson  v.  Wood, 
116  Cal.  301,  303,  47  Pac.  50. 

68.  Same—Nonresident  defendants*  sued 
by  county,  in  court  of  county  which  is  plain- 
tiff in  action,  must  make  their  application 
for  change  of  place  of  trial  to  county  of 
their  residence  at  least  within  reasonable 
time.  Whether  it  must  be  made  at  time  of 
first  appearance,  not  decided. — County  of 
Sutter  v.  Sargent  (Cal.  Sept.  26,  1905),  1 
Cal.  App.  Dec.  485,  488. 

59.  Same — Object  of  demand  is  to  allow 
plaintiff  opportunity  of  voluntarily  correct- 
ing his  error  by  amendment,  stipulation,  or 
otherwise,  without  expense  and  delay  of 
motion. — Elam  v.  Griffin,  19  Nev.  442,  443, 
14  Pac.  582. 

60.  Same — Plaintiff  la  not  authorised  to 
demand  change  on  ground  that  action  was 
not  commenced  in  proper  county. — Cook  v. 
Pendergast,  61  Cal.  72,  79. 

01.  Same— Presumption  on  appeal  where 
no  objection  was  made  in  trial  court  to  ab- 
sence of  demand  in  writing,  and  when  bill 
of  exceptions  states  that  "notice  in  due 
form,"  of  motion  therefor,  was  filed  by  de- 
fendant, is  that  notice  included  proper  de- 
mand.— Warner  v.  Warner,  100  Cal.  11,  17, 
34  Pac.  523. 


02.  Same— Renewal  of  demand  and  mo- 
tion after  filing  of  amended  complaint  is  not 
necessary  and  failure  to  renew  such  motion 
is  not  waiver  of  defendant's  rights. — Ken- 
nedy, v.  Derrickson,  5  Wash.  •  289,  •  31  Pac. 
'766. 

03.  Same — Without  appearance.  —  If  de- 
fendant fails  to  appear  and  demur  or  answer 
at  same  time  that  he  makes  application  for 
change  of  place  of  trial  his  application  is 
ineffectual. — Nicholl  v.  Nicholl,  66  Cal.  86, 
37,  4  Pac.  882;  Bagley  v.  Cohen,  121  Cal. 
604,  6u6,  53  Pac.  1117. 

64.  Where  defendant  at  time  of  filing 
demand  and  affidavit  of  merits  does  not  de- 
mur or  answer,  but  files  demand  for  bill  of 
particulars,  it  will  be  deemed  sufficient  com- 
pliance with  requirements  of  statute.  This 
section  will  not  be  so  construed  as  to  de- 
prive defendant  of  his  right  to  bill  of  par- 
ticulars.— See  State  ex  rel.  Cummlngs  v. 
Superior  Court,  6  Wash.  618,  32  Pac.  457, 
771. 

05.  Demurrer  —  Not  proper  remedy  to 
raise  question  that  action  has  been  brought 


In    county    which    is    not    proper    place    of 
trial.— Watts  v.  White,  IS  Cal.  321,  824. 

As  to  demurrer,  see,  post,  {{  430,  434  and 
notes. 

00.  Same— Jurisdiction  of  court,  depend- 
ing upon  commencement  of  action  in  proper 
county,  may  be  raised  by  demurrer. — South- 
ern Pac.  R.  Co.  v.  Pixley,  103  Cal.  118,  120, 
87  Pac.  194. 

07.  Divorce— Venue  In  action  for. — Al- 
though action  for  divorce  is  required  by 
section  128  of  Civil  Code  to  be  commenced 
in  county  where  plaintiff  resides,  it  may 
be  transferred  to  county  where  defendant 
resides,  or  to  such  other  county  as  court 
in  its  discretion  may  determine  under  above 
section  and  post,  section  897. — Warner  v. 
Warner,  100  Cal.  11,  15,  84  Pac.  52?;  Usher 
v.  Usher,  4  Cal.  Unrep.  621,  86  Pac.  8;  Hen- 
nessy  v.  Nicol,  105  Cal.  138,  141,  38  Pac. 
649.  See  Cochran  ▼.  Cochran,  93  Minn.  284, 
101  N.  W.  179. 

68.  Supreme  court  of  Washington  reached 
different  conclusion  and  determined  that  de- 
fendant in  divorce  suit  has  no  right  to 
change  of  place  of  trial  to  county  of  his 
residence. — Pfueller  v.  Superior  Court,  14 
Wash.  115,  44  Pac.  123;  Bachelor  v.  Bachelor, 
30  Wash.  639,  71  Pac.  193.  . 

09.     Effect  of  demand   and  motion   is   to 

intercept  all  judicial  action  in  case  and  sus- 
pend power  of  court  to  act  upon  any  other 
question  until  it  has  been  determined.  Hear- 
ing of  motion  can  not  be  postponed  until 
answer  is  filed  nor  for  purpose  of  permit- 
ting plaintiff's  cross-motion  to  be  heard  at 
same  time;  nor  can  court  rule  upon  demur- 
rer filed,  or  consider  propriety  of  amendment 
to  complaint;  nor  can  court  impose  any 
terms  as  condition  for  transfer  of  case  as 
to  require  defendant  in  divorce  case  £o  pay 
alimony  pendente  lite.  Defendants  are  on- 
titled  to  have  motion  determined  upon  con- 
ditions existing  at  time  of  their  appearance 
and  are  entitled  to  have  all  Judicial  action 
in  case  determined  in  superior  court  of 
proper  county. —Heal d  v.  Hendy,  66  Cal.  821, 
322,  4  Pac.  27;  Ah  Fong  v.  Sternes,  79  Cal! 
80,  33,  21  Pac.  381;  Hennessy  v.  Nicol,  106 
Cal.  138.  142,  38  Pac.  649;  Brady  v.  Times- 
Mirror  Co.,  106  Cal.  66,  60,  61,  62,  39  Pac. 
209;  Griffin  &  Skelly  Co.  v.  Magnolia  &  H.  P 
Co.,  107  Cal.  378,  381,  40  Pac.  495;  Thurber 
v.  Thurber,  113  Cal.  607,  610,  45  Pac  852; 
Nolan  v.  McDuffle,  1?6  Cal.  884,  386,  337,  68 
Pac.  4.  See  Colo.  Smith  v.  People,  2  Colo 
App.  99.  106,  29  Pac.  924;  Pearse  ▼.  Borde- 
leau,  3  Colo.  App.  361,  38  Pac.  140.  Mont. 
Wallace  v.  Owsley,  11  Mont.  219,  221,  27 
Pac.  790.  Nev.  Williams  v.  Keller,  6  Nev. 
141.  Wash.  State  ex  rel.  Cummlngs  v.  Su- 
perior Court,  5  Wash.  518,  32  Pac.  457,  17\. 

See,  also,  pars.  65,  66,  this  note. 

70.  Compares  Loehr  v.  Latham,  15  Cal. 
418-420;  Jenkins  v.  California  S.  Co.,  22  Cal! 
637,  688;  Hanchett  v.  Finch,  47  Cal.  192! 
198;  Edwards  v.  Southern  Pac.  R.  Co.,  48 
Cal.  460,  461;  Hall  v.  Central  Pac.  R.  Co.,  49 
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Cal.  454;  Cook  v.  Pendergast,  61  Cal.  72. 
76;  Estep  v.  Armstrong,  69  Cal.  536-538,  11 
Pac.  132;  Allis  v.  White,  70  Minn.  186,  189, 
72  N.  W.  1070. 

71.     Same— Action*  Involving  real   estate 

must  be  transferred  upon  demand.  Court 
has  no  discretion.— Watts  v.  White,  13  Cal. 
321,  325. 


72.  Same  —  Convenience  of 
■bould  be  considered  and  motion  denied  if 
convenience  of  witnesses  or  ends  of  jus- 
tice require  that  action  be  retained  in 
county  where  action  Is  pending. — Loehr  v. 
Latham,  16  Cal.  418-420;  Jenkins  v.  Cali- 
fornia Stage  Co.,  22  Cal.  538,  539;  Hanchett 
v.  Pinch,  47  Cal.  192,  193;  Edwards  v.  South- 
ern Pac.  R.  Co.,  48  Cat  460,  461;  Hall  ▼. 
Central  Pac.  R.  Co.,  49  Cal.  454;  Reavis  v. 
Cowell.  66  Cal.  588,  592;  Jones  v.  Swank, 
54  Minn.  259,  264,  55  N.  W.  1126. 

78.  Comparet  Cook  v.  Pendergast,  61 
Cal.  72,  78,  and  cases  cited  under  post,  sec- 
tion 397,  pars.  66  et  seq. 

74.  Same  —  Ruling  on  demurrer  before 
bearing  motion  for  change  of  venue,  which 
latter  motion  was  afterwards  properly  de- 
nied, will  not  be  reversed  on  appeal;  in 
such  case  time  of  ruling  upon  demurrer 
amounts  to  mere  irregularity  which  does 
not  afTect  substantial  rights  of  parties.— 
Pennie  ▼.  Visher,  94  Cal.  323,  326.  29  Pac. 
11. 

75.  Filing  •*  *be  anldavlt  and  demand— 
At   tbe  time   of  bte  tart   appearance   is  all 

that  is  required  to  establish  the  right  of 
the  defendant  in  a  personal  action  to  have 
the  place  of  trial  changed  to  the  county  of 
his  residence. — Lundy  v.  Lettunlch,  —  Cal. 
App.  ___,  195  Pac.  461,  452. 

See,  also,  pars.  44-48,  this  note. 

76.  Affidavit  of  merits  and  written  de- 
mand at  time  of  answer  or  demurrer,  pre- 
requisite to  change  of  place;  and  when  no 
appearance  is  made,  by  answer  or  demur- 
rer, and  a  Judgment  is  entered  against  de- 
fendant, such  Judgment  is  regular  and  valid 
notwithstanding  the  action  was  commenced 
in  the  wrong  county  for  the  trial   thereof. 

Bond  v.  Karma- AJax  Con.  Min.  Co..  16  Cal. 

App.   475.  115  Pac.   254. 

77.  Jurisdiction  of  court— Not  affected  by 
commencing  action   In  wrong  covnty. — The 

Jurisdiction  of  the  court  is  not  affected 
by  fact  that  action  was  commenced  in 
county  which  is  not  proper  place  for  trial 
thereof. — Herd  v.  Tuohy,  133  Cal.  56,  59,  60, 
65  Pac.  139;  Miller  &  Lux  v.  Kern  Co.  L. 
Co.,  140  Cal.  132,  73  Pac.  836.  See  Fletcher 
v.  Stowell,  17  Colo.  94,  28  Pac.  326;  Board 
Com'rs  Gunnison  Co.  ▼.  Board  Com'rs  Sagu- 
ache Co.,  2  Colo.  App.  412,  31  Pac.  183;  Was- 
son  v.  Hoffman,  4  Colo.  App.  491,  36  Pac. 
445. 

A»  to  Jnrladlctlon,  aee,  post,  9  397  and 
note  pars.  84-110;  also,  poat,  I  898  and  note 
pars.   24,   26. 


78.  Same — Action*  to  recover  realty  must 
be  commenced  in  county  where  property  is 
situated.  If  commenced  elsewhere  court  Is 
without  Jurisdiction  and  case  must  be  dis- 
missed. Change  of  place  of  trial  is  not 
proper  remedy  under  such  circumstances. — 
Urton  v.  Woolsey,  87  Cal.  38,  39,  25  Pac. 
164;  Fritts  v.  Camp,  94  Cal.  398,  397,  398, 
29  Pac.  867;  Pacific  Yacht  Club  v.  Sausallto 
Bay  Water  Co.,  98  Cal.  487,  489,  33  Pac.  322; 
Waters  v.  Pool,  130  Cal.  136,  137,  62  Pac. 
385;  Herd  v.  Tuohy,  183  Cal.  66.  59,  65  Pac. 
139.  See  Konold  v.  Rio  Grande  W.  R.  Co., 
16  Utah  151,  61  Pac.  256. 

79.  Compares  Johnston  v.  Wads  worth,  24 
Ore.  494,  84  Pac.  13;  McLeod  v.  Ellis,  2 
Wash.  117,  26  Pac.  76. 


Same  —  Determined    by   complaint. — 

Where  complaint  does,  not  show  want  of 
Jurisdiction,  defendant  can  not,  by  his  an- 
swer, oust  court  of  Jurisdiction.  Constitu- 
tion, article  VI,  section  6  (I  Henning's  Gen- 
eral Laws,  3d  ed.,  p.  Ill)  simply  provides 
that  actions  for  recovery  of  possession,  or 
quieting  title  to,  or  for  enforcement  of 
liens  upon  real  property,  shall  be  "com- 
menced" In  county  where  real  property  is 
situated.  If  complaint  does  not  disclose 
that  any  of  these  matters  is  Involved  in 
action  it  states  case  within  Jurisdiction  of 
any  superior  court.  Upon  motion  to  change 
place  of  trial  of  such  action,  when  by  an- 
swer any  such  question  relating  to  real 
estate  is  raised,  location  of  property  relat- 
ing to  which  controversy  arises  is  not  con- 
clusive but  should  be  considered  along  with 
question  of  convenience  of  witnesses  and 
other  grounds  upon  which  court  is  author- 
ized to  determine  proper  county  for  trial. — 
Miller  &  Lux  v.  Kern  Co.  L.  Co.,  140  Cal. 
132,  134,  136,  189,  78  Pac.  836.  See  Upde- 
graff  v.  Lesem,  16  Colo.  App.  297,  62  Pac. 
342. 

81.  Same— Motion  to  dismiss  for  want  of 
Jurisdiction  is  not  waived  by  subsequently 
filing  demurrer,  answer,  or  demand  for 
change  of  venue. — Fresno  Nat.  Bank  v.  Su- 
perior Court,  83  Cal.  491,  493,  24  Pac.  157. 
See  Benedict  v.  Johnson,  4  S.  D.  387,  57 
N.  W.  66. 

82.  Same  —  Stipulation    as    to   venae. — In 

suit  commenced  in  San  Francisco  to  fore- 
close mortgage  upon  land  in  Contra  Costa 
county,  defendant  appeared  and  contested 
case  in  San  Francisco  under  stipulation, 
and  without  exception.  Supreme  court 
raised  question  whether  defendant,  on  ap- 
peal, could  assign  as  error  fact  that  action 
had  been  tried  In  wrong  court,  but  did  not 
determine  same. — De  Leon  v.  Higuera,  15 
Cal.  483,  484.  495. 

88.  Same— Same— Stipulation  to  sue  In 
certain  county,  when  made  condition  of 
contract  for  breach  of  which  action  Is 
brought,  does  not  deprive  court  of  another 
county  in  which  action  may  properly  be 
brought  under  law  of  state  of  Jurisdiction. 
It  affects  only  venue  of  action  for  purpose 
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of  trial.  If  action  be  commenced  in  county 
other  than  one  stipulated  for,  remedy  is  by 
motion  for  change  of  venue,  and  If  motion 
is  not  made,  right  is  waived. — Benson  v. 
Eastern  B.  &  L.  Assoc,  174  N.  Y.  83,  66  N.  E. 
627. 

84.  Justices'  court—- No  right  of  change 
•on  ground  of  residence,  when. — There  is  no 
right  to  demand  change  of  place  of  trial 
on  ground  of  residence  in  action  commenced 
in  justices'  court  and  taken  to  superior 
court  by  appeal  or  transfer. — Gross  v.  Supe- 
rior Court,  71  Cal.  382,  383,  12  Pac.  264;  Luco 
v.  Superior  Court,  71  Cal.  555-557,  12  Pac. 
677:  Powell  v.  Sutro,  80  Cal.  659,  561,  21 
Pac.  436,  22  Pac.  308.  See  Pennsylvania  Co. 
v.  City  of  Chicago,  113  111.  App.  638;  Austin 
T.  &  W.  Mfg.  Co.  v.  Heiser,  6  S.  D.  429,  61 
N.  W.  445. 

As  to  change  of  place  of  trial  of  actions 
In  Justices'  courts,  see,  post,  9  833  and  note. 

85.  Compare i  Clements  v.  Oreenwell,  40 
Mo.  App.  589,   596. 

86.  Motion  for  change  of  venue— As  to 
generally. — Motion  for  change  of  venue  on 
ground  of  convenience  of  witnesses  must  be 
made  within  a  reasonable  time.  The  de- 
cision as  to  what  is  a  reasonable  time  rests 
in  the  sound  discretion  of  the  trial  court. — 
Pascoe  v.  Baker,  158  Cal.  232,  110  Pac.  815. 

As  to  motion  for  change  of  place  of  trial, 

see    post,  §  397,  note  pars,   113-124. 

As  to  conclusiveness  of  order,  see,  post, 
5  397  and   note  pars.   44-48. 

As  to  cross-motion  to  retain  action,  see, 
post,   S  397  and  note  pars.   71-77. 

As  to  Imposing  conditions  upon  granting 
application,  see,  post,  §  397  and  note  pars. 
45-47. 

As  to  time  of  making  motion,  see,  post, 
5  397  and  note  pars.  126-128. 

87.  There  is  but  one  way  to  procure  a 
-change  of  venue  and  that  Is  by  compliance 
with  the  code  sections  upon  the  subject. 
If  the  application  is  not  made  at  the  proper 
time  and  in  the  proper  form  the  right  to  a 
change  Is  deemed  waived. — Bell  v.  Camm, 
10   Cal.  App.    388,   391,    102   Pac.   225. 

88.  Same— As  to  irho  shall  Join  la. — All 

necessary  defendants  who  have  been  served 
or  who  have  appeared  must  join  in  the  mo- 
tion to  change  the  place  of  trial,  is  sub- 
ject to  the  qualification  that  a  county  in 
which  the  action  is  brought  Is  the  proper 
county  for  the  trial  of  the  action,  and  this 
depends  upon  the  character  of  the  proceed- 
ing or  the  residence  of  the  defendant  or  de- 
fendants.— Pittman  v.  Carstenbrook,  11  Cal. 
App.  224,  226,  104  Pac.  699. 

As  to  requirement  that  all  defendants 
shall  Join  In  motion,  see  pars.  2-21,  this 
note. 

89.  Same—After  demurrer  tiled  and  over- 
ruled.— A  motion  or  demand  for  change  of 
venue  after  demurrer  filed  and  overruled 
is  too  late. — Union  Lumber  Co.  v.  Metropo- 


lis Construction   Co.,   13  Cal.  App.  584,   586, 
110  Pac.  329. 

90.  Same  —  Discretion  of  court.  —  Upon 
motion  for  change  of  venue  upon  ground  of 
convenience  of  witnesses,  much  is  neces- 
sarily left  to  the  discretion  of  the  trial 
court  and  its  decision  will  not  be  interfered 
with  except  upon  showing  of  abuse  of  dis- 
cretion.— Pascoe  v.  Baker,  158  Cal.  232,  110 
Pac.  815. 

91.  Same — Necessity  for. — A  motion  for  a 
change  of  venue  is  essential,  and  if  no  such 
motion  is  made  a  party  can  not  complain 
that  a  change  of  venue  was  not  allowed. — 
Smalley  v.  George  C.  Peckham  Co.,  175  Cal. 
146,   165  Pac.  438. 

92.  Same — Refusal  of— Error  when. — Er- 
ror to  refuse  motion  for  change  of  place  of 
trial,  when  defendant's  unqualified  affidavit 
of  residence  was  not  sufficiently  rebutted, 
plain  tiff' 8  affidavit  merely  reciting  that 
nine  months  previously  defendant  testified 
that  he  lived  in  the  county  of  the  venue, 
and  that  plaintiff  is  "certain"  and  "con- 
vinced" that  he  still  resided  there,  without 
giving  the  facts  which  formed  the  basis  of 
such  certainty  and  conviction. — O'Brien  v. 
O'Brien,  16  Cal.  App.  105,  116  Pac.  692. 


93.  Same — Right  of  defendant  —  Uncon- 
tested afldavlts. — Where  defendant's  affida- 
vits are  uncontested,  he  possesses  the  right 
to  have  the  cause  transferred,  and  the  court 
is  without  authority,  in  the  absence  of  a 
counter  showing,  to  deny  the  transfer  or 
proceed  further  with  the  case. — Bohn  v. 
Bohn,  16  Cal.  App.  182,  116  Pac.  568. 

94.  Notice  of  motion— Service  and  filing. 

— The  notice  of  motion  and  the  affidavit  of 
merits  and  demand  are  entirely  separate 
matters,  and  the  former  need  not  accom- 
pany the  latter,  and  need  not  be  served 
and  filed  with  the  demurrer  or  answer,  but 
when  filed  must  be  prosecuted  diligently. — 
Lundy  v.  Lettunlcli,  —  Cal.  App.  — ,  195 
Pac.  451,  452. 

95.  Prohibition— Remedy  by  demand  for 
change  of  venue  is  plain,  speedy,  and  ade- 
quate remedy  in  ordinary  course  of  law  for 
error  and  wrong  of  commencing  action  in 
improper  county.  Prohibition  will  not  Issue 
in  absence  of  demand  or  if  demand  be  not 
followed  by  proper  motion. — Fresno  Nat. 
Bank  v.  Superior  Court,  83  Cal.  491,  501, 
24  Pac.  157. 

As  to  prohibition,  see,  post,  §  397  and  note 
par.  132;  §  398  and  note  pars.  40-42;  also, 
ante,  §9  51,  76,  165  and  notes;  and  post. 
58  1102-1105  and  notes. 

90.  Same  — After  demand.  —  Trial  court 
will  be  restrained  by  writ  of  prohibition 
from  proceeding  with  trial  of  case  after 
proper  demand  and  showing  has  been  made 
for  change  of  place  of  trial  to  county  where 
defendant  resides.  Trial  under  such  cir- 
cumstances would  be  without  jurisdiction 
of  court,  and  appeal  would  be  entirely  in- 
adequate remedy. — State   ex  rel.  Cummlngs 
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v.  Superior  Court,  6  Wash.  518,  32  Pac.  457,       v.  Dodge,  57  Cal.  645;  Brady  v.  Tlmes-MIr- 


771;  State  ex  rel.  Allen  v.  Superior  Court,  9 
Wash.  668,  38  Pac.  206;  State  ex  rel.  Stock- 
man v.  Superior  Court,  15  Wash.  366,  46  Pac. 
395. 

As  to  mandamus,  see,  post,  §  397  and  note 
par.  112:  5  398,  pars.  26-28;  also,  ante,  55  51, 
76,  165  and  notes;  post,  5§  1084-1097  and 
notes;  note  89  Am.  Dec.  739,  740. 

97.  •  Proper    county  —  As    to    what     la.  — 

Proper  county  is  county  in  which  actions  are 
required  to  be  tried,  "subject  to  power  of 
the  court,  to  change  place  of  trial,"  by  ante, 
sections  392,  393,  394,  395. — Cook  v.  Pender- 
gast,  61  Cal.  72,  78.  See  Paigre  v.  Carroll, 
61  Cal.  215,  216. 

Aa  to  proper  court  to  determine  nature  of 
action  and  proper  county  for  trial*  see,  post, 
f  397  and  note  pars.  105,  106. 

Aa  to  proper  county  for  trial  of  aetlona 
concerning  real  property,  see,  ante,  $392 
and  note. 

Aa  to  proper  county  for  trial  of  actions 
to  recover  penalty  or  forfeiture  Imposed  by 
statute,  in  action  against  public  •nicer,  see, 
ante,  5  393  and  note. 

As  to  proper  county  for  trial  of  personal 
actions    see,  ante,  §  395  and  note. 

As  to  proper  county  for  trial  of  divorce 
action,  see  pars.  67,  68,  this  note. 

98.  Same — Ambiguous  complaint. — If  com- 
plaint made  be  regarded  as  stating:  two  sep- 
arate causes  of  action,  upon  one  of  which 
defendant  would  be  entitled  to  change  of 
venue,  but  not  upon  other,  it  should  be 
construed  most  strongly  against  plaintiff, 
and  defendant's  demand  for  change  of  venue 
should  be  granted.  It  is  plaintiff's  own 
doing:  if  complaint  be  so  drawn.  He  can 
not  deprive  defendant  of  right  of  change 
of  venue  by  addition  of  something:  to  com- 
plaint.— Ah  Pong  v.  Sternes,  79  Cal.  30.  33, 
21  Pac.  381;  Brady  v.  Times-Mirror  Co.,  106 
Cal.  66,  58.  39  Pac.  209;  Griffin  &  Skelly  Co. 
v.  Magnolia  &  H.  P.  Co.,  107  Cal.  378,  381, 
40  Pac.  495.  See  Yore  v.  Murphy,  10  Mont. 
304.  311,  25  Pac.  1039;  Bond  v.  Hurd,  31 
Mont.  314.  78  Pac.  579. 

99.  Same— Conditions  ex  la  tine  at  time  of 
appearance,  so  far  as  pleadings  are  con- 
cerned, determine  proper  county  for  trial 
of  personal  actions.  Dismissal  of  action 
against  co-defendant  who  did  not  join  in  de- 
mand, after  demand  and  motion  have  been 
made,  can  not  confer  right  to  change  of 
venue. — Remington  Sewing  Machine  Co.  v. 
Cole,  62  Cal.  311.  318;  Ah  Fong  v.  Sternes, 
79  Cal.  30,  33,  21  Pac.  381.  See  Wallace  v. 
Owsley.   11  Mont.   219,  27  Pac.  790. 

100.  Compare i  Urton  v.  Woolsey,  87  Cal. 
38.  25  Pac.  154. 

101.  Same— -Same— Amended  complaint. — 

After  appearance  and  demand  by  party  who 
is  only  one  of  defendants  against  whom 
cause  of  action  is  stated  in  original  com- 
plaint, he  can  not  be  deprived  of  right  of 
transfer  by  amendment  of  complaint. — Buell 


ror  Co.,  106  Cal.  56,  60,  39  Pac.  209. 

102.  Same— Corporation  may  be  sued  in 
counties  specified  by  article  XII,  section  16 
of  constitution  (I  Hennlng's  General  Laws, 
3d  ed.,  p.  lxxxviii).  This  provision  is  per- 
missive and  is  not  exclusive  of  other  coun- 
ties. Suit  commenced  against  corporation 
in  another  county  may  be  tried  there  unless 
demand  be  made  for  trial  in  proper  county. 
— 1  --esno  Nat.  Bank  v.  Superior  Court,  83 
Cal.  491,  494,  498,  24  Pac.  157. 

As  to   place  of  residence  of  corporations, 

see,  ante,   §  396  and  note. 

103.  Comparet  MacMaster  v.  Advance  T. 
Co.,  10  Wash.  147,  38  Pac.  760. 

104.  Same— Same— Affidavits  contradict- 
ing complaint  as  to  county  where  alleged 
liability  of  corporation  was  incurred  have 
been  filed  in  several  instances,  in  each  of 
which  supreme  court  has  avoided  passing  on 
question  whether  allegations  of  complaint 
could  be  varied  by  affidavit  and  has  upheld 
order  of  trial  court  denying  change  of  venue 
on  ground  that,  there  being  conflict  of  evi- 
dence, decision  of  trial  court  should  not  be 
reversed. — Lakeshore  Cattle  Co.  v.  Modoc 
L.  &  L.  S.  Co.,  108  Cal.  261,  262,  41  Pac. 
472;  Bowers  v.  Modoc  L.  &  L.  S.  Co..  117  Cal. 
50,  52,  53,  48  Pac.  979.  See  Brown  v.  San 
Francisco  Savings  Union,  122  Cal.  648,  650, 
55  Pac.  598. 

105.  Comparet  McKenzle  v.  Barling,  101 
Cal.  459,  462,  36  Pac.  8;  Quint  v.  Dlraond,  135 
Cal.  572,  574,  67  Pac.  1034. 

106.  Same— Same— AMdavit  when  facts 
do  not  appear  la  complaint,  or  are  stated  as 
conclusions,  to  show  county  where  contract 
was  made,  or  to  be  performed,  or  where 
obligation  or  liability  arose,  or  breach  oc- 
curred, or  location  of  principal  business 
place  of  defendant  corporation,  will  be  con- 
sidered.— Ivey  v.  Kern  Co.  L.  Co.,  115  Cal. 
196,  199,  46  Pac.  926;  Byrum  v.  Stockton  C. 
H.  &  A.  Works.  91  Cal.  657,  659,  27  Pac. 
1093. 

107.  Same— Same— Entitled  to  change  of 

place  of  trial  to  county  where  its  principal 
place  of  business  is  located,  if  county  in 
which  action  is  brought  is  not  county  where 
contract  was  made  or  was  to  be  performed, 
or  in  which  obligation  or  liability  was  in- 
curred, or  breach  occurred. — Cohn  v.  Cen- 
tral Pac.  R.  Co.,  71  Cal.  488,  490,  12  Pac. 
498. 

108.  Defendant  corporation  can  not  re- 
quire change  of  place  of  trial  to  county 
where  its  principal  place  of  business  is  lo- 
cated, merely  because  it  is  county  of  its 
residence.  Constitution,  by  article  XII,  sec- 
tion 16  (I  Hennlng's  General  Laws,  3d  ed., 
p.  lxxxviii)  giyes  to  plaintiff  right  to  sue 
corporation  in  either  of  counties  therein 
referred  to,  viz;  (1)  where  contract  is 
made;  (2)  where  It  is  to  be  performed;  (3) 
where  obligation  or  liability  arises;  (4) 
where    breach    occurs;    and    (5)    In    county 


781 


FLACK 


IFt-H. 


where  principal  place  of  business  Is  sit- 
uated. Option  thus  riven  includes  some- 
thins;  more  than  bare  right  to  choose  county 
where  complaint  shall  be  filed  in  first  in- 
stance; it  confers  upon  plaintiff  also  right 
to  prosecute  such  action  in  county  where  it 
Is  commenced,  unless  place  of  trial  is 
'hanged  for  some  other  reason  than  that  of 
residence  of  defendant. — Miller  ft  Lux  v. 
Kern  County  L.  Co.,  134  CaL  586,  589,  ft 
Pac.  856.  See,  also,  Lewis  v.  8outh.  Pac 
C.  R.  Co.,  66  Cal.  209,  210,  5  Pac.  79;  Fresno 
Nat.  Bank  v.  Superior  Court,  88  CaL  491, 
498,  24  Pac.  167;  Trezevant  v.  Strong  Co., 
102  Cal.  47,  49,  86  Pac.  295;  Burness  v. 
Strong  Co.  (CaL  March  28,  1904),  36  Pac 
296;  Ivey  v.  Kern  County  L.  Co.,  115  CaL 
196,  200,  46  Pac.  926;  Brown  ▼.  San  Francisco 
Sav.  Union,  122  Cal.  648,  649,  (6  Pac.  598; 
Whitney  ft  Co.  v.  Sellers'  Com.  Co.,  130  CaL 
188,  189,  62  Pac  472;  Miller  ft  Lux  ▼.  Kern 
Co.  L.  Co.,  140  CaL  182,  135,  73  Pac  836; 
Bank  of  Yolo  v.  Sperry  F.  Co.,  141  CaL  814, 
315,  74  Pac  856, 

169.  game  la— e  Joinder  of  other  de- 
fendants, in  action  against  corporation,  is 
waiver  of  plaintiff's  right  to  have  action 
tried  in  counties  designated  by  article  XII, 
xectlon  16,  constitution  1879  (I  Hennlng's 
General  Laws,  3d  ed.,  p.  lxxxvlii)  and  proper 
place  of  trial  must  be  determined  by  provi- 
sions of  code. — Brady  t.  Times-Mirror  Co., 
106  Cal.  56,  58.  39  Pac,  209;  Griffin  ft  Skelly 
Co.  v.  Magnolia  ft  H.  F.  Co.,  107  CaL  378, 
380,  40  Pac.  495;  Miller  ft  Lux  v.  Kern  Co. 
L.  Co.,  134  Cal.  686,  689,  66  Pac  866. 


county    in    which    land    Is    located. — Book- 
waiter  t.  Conrad,  15  Mont.  464,  39  Pac.  572. 


110.  gaase     Basse  —  Fordaxn    corpora tlosi 

may  be  sued  in  any  county  in  state,  and  as 
it  has  no  residence  in  any  county  in  state, 
it  can  not  demand  transfer  on  ground  of 
residence.  —  Thomas  v.  Placerville  Gold 
Quartz  M.  Co.,  66  CaL  600,  602,  60S,  4  Pac. 
641. 

111.  By  complying  with  law  relating  to 
designation  of  person  upon  whom  process 
may  be  served,  foreign  corporation  obtains 
same  rights  as  citizen,  so  far  as  venue  of  ac- 
tion is  concerned. — Easley  v.  New  England 
Ins.  Co.,  4  Idaho  206,  88  Pac.  405;  Webster 
v.  Oregon  Short-Line  R.  Co.,  6  Idaho  312, 
56  Pac  661. 


•fennels 

H  in  determining  proper  place  of 
triaL  So  held  In  action  brought  to  cancel 
judgment  procured  in  court  of  another 
county,  by  fraud;  court  stated  that  "such 
suits,  like  all  others,  are  governed  by  statu- 
tory provisions  applying  to  subject,  and  ac- 
cordingly as  they  are  or  are  not  edits  of 
kind  described  in  section  892,  ante,  proper 
place  of  trial  for  them  would  be  determined 
by  provisions  of  that  section  or  those  of 
section  295,  ante  There  is  no  provision  or 
principle  of  law  requiring  such  suits  to  be 
tried  by  court  which  rendered  judgment 
complained  of;  nor  unless  county  of  that 
court  is  proper  place  of  trial  either  under 
section  292  or  section  295,  ante,  can  case 
commenced  in  another  county  come  before 
it  otherwise  than  at  discretion  of  judge  in 
which  it  is  pending,  exercised  under  sec- 
tion 897,  post,  nor  indeed  even  were  the  suit 
brought  in  court  where  judgment  was  ren- 
dered, could  demand  for  its  removal  under 
this  section  be  resisted  otherwise  than  on 
some  of  grounds  mentioned  in  section  397, 
post. — Herd  v.  Tuohy,  138  CaL  55,  60,  65 
Pac.  139. 


112.     Same     gaase— Municipal   corporation 

resides  in  county  where  its  territory  lies 
within  meaning  of  section,  and  is  entitled 
to  demand  that  trial  be  In  county  of  its 
residence. — Buck  v.  City  of  Eureka,  97  Cal. 
136,   140,  81  Pac.   845. 

118.  Same— Division  of  county  does  not 
devest  court  in  which  action  was  com- 
menced of  jurisdiction  of  action  to  enforce 
lien  upon  real  estate,  if,  after  division,  real 
oHtate  is  located  in  new  county. — Security 
L.  ft  T.  Co.  v.  Kauffman,  108  CaL  214,  222, 
14  Pac.  467.  See  Bookwalter  v.  Conrad,  15 
Mont.  464,  39  Pac.  578,  851. 

114.     After  such    division   defendant   may  As  to  right  of  change  being  absolute  lm 

procure    change    of    place    of    trial    to    new       favor    of    party    brluglng    himself    wit  hi  a 

782 


118.    Same     Place  for  eommeni 

is  not  necessarily  proper  county  for  trial 
thereof. — Hancock  *▼.  Burton,  61  CaL  70,  71; 
Warner  v.  Warner,  100  Cal.  11,  15,  84  Pac. 
523;  Duffy  v.  Duffy,  104  CaL  602,  605,  38 
Pac  443;  Staacke  v.  BelL  125  Cal.  309,  814, 
57  Pac.  1012. 

117.     Same  —  Residence    of   defendant,    if 

case  is  not  one  of  those  mentioned  in  sec- 
tions 392,  893,  394,  ante,  is  proper  county 
for  trial,  and  it  is  right  of  defendant  to 
have  place  changed  to  proper  county  if  ac- 
tion has  been  commenced  elsewhere.  The 
statute  is  peremptory  and  court  has  no  dis- 
cretion in  matter. — Watkina  v.  Degener,  63 
Cal.  600;  Mc  Far  land  v.  Martin,  144  CaL  771. 
774,  78  Pac  239.  See  Loehr  v.  Latham,  IS 
CaL  418,  419;  Bailey  v.  Sloan,  6  CaL  Unrep. 
743,  2  Pac.  44,  45;  Smith  v.  Smith,  88  Cal. 
572,  576,  26  Pac.  856;  He nn easy  v.  Nlcol,  105 
Cal.  138,  141,  38  Pac.  649;  Thurber  v.  Thur- 
ber,  113  Cal.  607,  610,  46  Pac  852;  Schilling- 
v.  Buhne,  139  CaL  611,  613,  73  Pac  431; 
Booker  v.  Aitken,  140  Cal.  471,  472,  74  Pac. 
11.  Colo.  Brewer  v.  Gordon,  27  Colo.  111. 
59  Pac.  404;  Pearse  v.  Bordeleau,  3  Colo. 
App.  351,  33  Pac.  140.  Mont.  Yore  v.  Mur- 
phy, 10  Mont.  304,  25  Pac  1039;  Bond  v. 
Hurd,  31  Mont.  314,  78  Pac.  679.  Nev.  Wil- 
liams v.  Keller,  6  Nev.  141.  S.  D.  Small  v. 
Gilruth,  8  S.  D.  287,  66  N.  W.  452.  Wash. 
State  ex  rel.  Allen  v.  Superior  Court,  9 
Wash.  668,  88  Pac.  206. 

As  to  defendants  who  are  unnecessary  te> 
action,  or  against  whom  no  relief  is 
see  pars.  4-6,  this  note. 
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statutory  requisite*,  see   note   74   Am.   Dec. 
241. 

As  to  proper  eoaaty  whea  resldeace  of 
defeadaat  Is  aalcaowa  to  plalatiff,  see.  ante. 
S  395  and  note. 

118.  Same  — Same  — As  alleged  la  eom- 
plalat,  may  be  controverted  by  affidavits. — 
McSherry  v.  Pennsylvania  C.  G.  Mln.  Co.,  97 
Cal.  657,  642,  32  Pac.  711. 

119.  Same— Same  —  Defeadaats  resldlas; 
la  dlffereat  oovntles. — If  one  proper  and 
necessary  defendant  resides  in  county  where 
action  is  brought  it  is  not  an  Improper 
county  for  trial. — Hirschfeld  v.  Sevier,  77 
Cal.  448,  449,  19  Pac  819;  McKenzle  v.  Bar- 
ling:, 101  Cal.  469,  460,  36  Pac.  8;  Hearne  v. 
De  Young-,  111  Cal.  373,  876,  43  Pac.  1108; 
Greenleaf  v.  Jacks,  133  Cal.  606,  507,  65  Pac. 
1039;  Greenleaf  v.  Jacks,  135  Cal.  164,  155, 
€7  Pac.  17;  Quint  v.  Dlmond,  135  Cal.  672, 
574,  67  Pac  1034;  County  of  Modoc  v.  Mad- 
den, 136  Cal.  134,  137,  68  Pac.  491;  He  11  man 
v.  Logran,  148  Cal.  58,  82  Pac.  848;  Adamson 
v.  Berg-en,  15  Colo.  App.  396,  62  Pac.  629. 

As  to  defeadaats  Improperly  or  unneces- 
sarily Jolaed,  or  ag*alast  whom  no  relief  Is 
aoag-ht,  see  pars.  4-6,  this  note. 

120.  Same— Same— Same— Consent  of  res- 
ident defeadaats  that  venue  be  changed  to 
county  which  would  be  proper  county  for 
trial  as  to  other  defendant  had  they  not 
been  joined,  does  not  make  it  obligatory 
upon  court  to  order  transfer.  Being-  proper 
county.  It  Is  plaintiff's  right  to  have  ac- 
tion prosecuted  there  unless  some  other  rea- 
son exists  sufficient  to  make  transfer 
proper. — Hirschfeld  v.  Sevier,  77  Cal.  448, 
449,  19  Pac.  819;  Greenleaf  v.  Jack,  136  Cal. 
154,  155,  67  Pac  17;  Hellman  v.  Logran,  5 
Cal.  Unrep.  748,  82  Pac.  848. 

As  to  eoasent  of  aoaresldeat  defeadaats 
mot  served  and  who  have  aot  appeared,  see 

par.  35,  this  note. 

121.  Same  —  Same  — -  Dlsqaallfteatloa  of 
jadffe  of  county  where  defendants  reside  in 
no  way  affects  right  of  defendants  to  have 
It  transferred  to  that  county  for  trial;  If 
judge  of  that  county  is  disqualified,  code 
plainly  points  out  course  to  be  pursued. — 
Paige  v.  Carroll,  61  Cal.  215,  216;  Rathgeb 
v.  Ti scorn ia,  66  Cal.  96,  97,  4  Pac.  987. 

122.  Same— Same— Evidence  as  to  resl- 
•deaee  being*  in  conflict,  determination  of 
trial  court  as  to  proper  county  will  not  be 
reversed  upon  appeal. — Creditors  v.  Welch, 
55  Cat  469;  Hastings  v.  Keller,  69  Cal.  606, 
607,  11  Pac.  218;  Daniels  v.  Church,  96  Cal. 
13,  14,  30  Pac  798;  Conlon  v.  Gardner,  3 
Cal.  Unrep.  838,  32  Pac  565;  Ludwigr  v. 
Harry.  126  Cal.  377,  379,  68  Pac.  858. 

12S.  Same— Same-t-Bxeeators,  sued  upon 
-claim  against  estate  of  decedent  in  county 
In  which  estate  Is  being;  administered,  but 
who  resides  in  another  county,  are  entitled, 
upon  proper  motion,  to  change  of  venue  to 
•county  of  their  residence,  where  no  counter 
motion  Is  made  that  case  be  retained  for 
convenience  of  witnesses,  and  no  facts  are 


shown    in    reply    to    motion. — Thompson    v. 
Wood,  116  Cal.  301,  303,  47  Pac  50. 

124.  Same— Same  —  Garnishee. — Whether 
garnishee  is  entitled  to  change  of  venue  on 
garnishment  proceeding's  to  county  in  which 
he  resides,  is  discussed  and  various  deci- 
sions, pro  and  con,  cited  in  State  ex  rel. 
Wyman  P.  &  Co.  v.  Superior  Court,  40  Wash. 
443,  82  Pac.  876. 

125.  Same— Same  —  Interrener  must  ac- 
cept suit  as  he  finds  it.  Intervener  who 
may  be  liable  to  defendant  In  event  of  re- 
covery against  him,  is  not  entitled  to  change 
place  of  trial  to  county  of  his  residence 
where  action  was  properly  brought  in 
county  In  which  defendant  resided. — German 
Sav.  Bank  v.  Citizens'  Nat.  Bank,  101  Iowa 
630,  63  Am.  St  Rep.  399,  401,  70  N.  W.  769. 

As  to  Intervener,  see,  ante,  S  387  and 
note;  post,  S  409  and  note. 

126.  Same — Same — Jolader  of  dissimilar 
actions.  —  If  real  and  personal  actions  be 
joined  defendant  is  entitled  to  have  action 
tried  in  county  of  his  residence.  Same  re- 
sult will  follow  when  principal  object  of  ac- 
tion is  adjustment  of  questions  personal 
in  character.  Action  must  be  wholly  local 
in  its  nature  to  entitle  It  to  be  tried  in 
county  other  than  that  of  residence  of  de- 
fendant. Plaintiff  can  not  by  writing:  in  his 
complaint  matters  which  form  subject  of 
personal  action  with  matters  which  form 
subject  of  local  action,  compel  defendant  to 
have  both  these  matters  tried  In  county 
other  than  that  In  which  he  resides. — Smith 
v.  Smith,  88  Cal.  572,  576,  26  Pac.  856;  War- 
ner v.  Warner,  100  Cal.  11,  16,  34  Pac  623; 
Bailey  v.  Cox,  102  Cal.  333,  336,  36  Pac. 
650;  Booker  v.  Aitken,  140  Cal.  471,  472, 
473,  74  Pac.  11.  See  Yore  v.  Murphy,  10 
Mont.  304,  311,  25  Pac.  1039;  Bond  v.  Hurd, 
31  Mont.  314,  78  Pac  679. 

As  to  when  aetloa  Is  wholly  local  aad 
whea  It  combines  personal  with  local  ae- 
tloa, see,  ante,  9S  392,  396  and  notes. 

127.  Compares  McFarland  v.  Martin,  144 
Cal.  771,  775,  78  Pac.  239. 

12S.  Same— Same— Same— Nature  of  ae- 
tloa Is  to  be  determined  from  character  of 
complaint  and  from  character  of  judgment 
which  might  be  rendered  on  default  thereto. 
— McDoug*ald  v.  Hulet,  132  Cal.  164,  160,  64 
Pac.  278;  Miller  &  Lux  v.  Kern  Co.  L.  Co., 
140  Cal.  132,  134,  140,  73  Pac.  836;  Booker 
v.  Aitken,  140  Cal.  471,  472,  74  Pac.  11; 
McFarland  v.  Martin,  144  Cal.  771,  774,  78 
Pac.  239:  Updegrraff  v.  Lesem,  16  Colo.  App. 
297,  62  Pac.  342. 

129.  In  action  to  procure  cancelation  of 
agreements  relating*  to  land  situated  in  sev- 
eral counties,  and  commenced  in  one  of  said 
counties,  defendant  can  not  by  disclaiming- 
any  interest  In  land  situated  In  county  where 
action  is  commenced  entitle  himself  to 
change  of  place  of  trial  to  oounty  of  his 
residence  In  which  part  of  land  la  situated. 
— Pennie  v.  Visher,  94  Cal.  323,  325,  326,  29 
Pac.  11. 


733 


•  397 


PLACE  OP  TRIAL — CHANGE  OP — CROIXDS. 
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IS*.  »•■*— Saac- Rl*ht  l»  ••bjeet  t« 
p*wer  •!  conrt  to  retola  ea«ae  if  ends  of 
justice  or  convenience  of  witnesses  requires 
it. — Hanchett  v.  Finch.  47  Cal.  192,  193. 

1S1.  Compares  Cook  v.  Pendergrast,  €1 
Cal.  72,  78.  Meat.  Wallace  v.  Owsley,  11 
Mont  219,  27  Pac.  790.  Nev.  Williams  v. 
Keller,  6  Nev.  141.  8.  D.  Smail  v.  Gilruth, 
8  S.  D.  287,  290,  66  N.  W.  452. 

See  pars.  69,  70,  72,  73,  this  note. 


132.     Sasse — Saaie — Substituted  defemdaat, 

who  is  brought  into  action  in  invitura,  and 
is  thereafter  sole  defendant,"  is  entitled  to 
have  action  tried  in  county  of  his  residence, 
if  he  makes  demand  at  time  of  his  first 
appearance.  He  is  not  deprived  of  this 
right  by  failure  of  former  defendant  to  de- 
mand change  of  place  of  trial. — Howell  v. 
Stetefeldt  F.  Co.,  69  Cal.  153,  154,  155,  10  Pac. 
390. 

183.  Compares  Remington  Sewing:  Ma- 
chine Co.  v.  Cole,  62  Cal.  311,  318  (also  dis- 
senting: opinion,  p.  319);  Powell  v.  Sutro, 
80  Cal.  559,  561-564,  22  Pac.  308. 

134.     Same  —  Unincorporated  aaaaelattaas 

may  be  sued,  and  action  brought  may  be 
tried,    In    same    county    as    actions   against 


incorporated  companies. — Xendrick  v.  Dia- 
mond C.  C.  G.  M.  Co.,  94  CaL  137,  138,  29 
Pac.  324. 


net  left  •■  appeal  f^aanieT  la 
davits  as  to  residence  upon  which  order  of 
lower  court  is  based  prevents  review  of 
decision. — Bernou  v.  Bernou,  15  Cal.  App. 
341,  114  Pac  1000. 

Aa  to  appeal*  see,  post,  9  397  and  note 
pars.  36-42. 

136.  Service  aff  deauiad  and  aotlee  af  mo- 
tto* need  not  be  made  upon  codefendants 
who  have  not  been  served  with  summons 
and  who  have  not  voluntarily  appeared. — 
Wood,  Curtis  A  Co.  v.  Herman  Min.  Co.,  139 
Cal.  713,  717,  73  Pac.  588. 

1S7.     Waiver  of  rlffat — As  to  generally. — 

The  right  of  a  defendant  in  a  personal  ac- 
tion to  change  the  place  of  the  trial  to  the 
county  of  his  residence  may  be  waived. — 
Lundy  v.  Lettunlch,  —  Cal.  App.  — ,  195 
Pac.  451,  452. 


As    to    amendlaa;    de* 
waiver   off   right    to   eaaas?e   aff   venne.    see. 
par.  31,  this  note. 

Aa  to  waiver  off  rl«at,  see,  post,  9  397  and 
note  pars.  168-181. 


§397.    PLACE  OF  TRIAL  KAY  BE  CHANGED  IN  CERTAIN  CASES. 

The  court  may,  on  motion,  change  the  place  of  trial  in  the  following  cases : 

1.  When  the  county  designated  in  the  complaint  is  not  the  proper  county  ; 

2.  When  there  is  reason  to  believe  that  an  impartial  trial  can  not  be  had 
therein ; 

3.  When  the  convenience  of  witnesses  and  the  ends  of  justice  would  be 
promoted  by  the  change ; 

4.  When  from  any  cause  there  is  no  judge  of  the  court  qualified  to  act. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  21  of  Practice 
Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  128,  act  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  701, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  437. 


CHANGING  PLACE  OF  TRIAL- 
GROUNDS  FOR  AND  PRO- 
CEDURE. 

1,  2.  As  to  construction  of  section — Au- 
thority given. 

3.  Same — Id    connection   with    subdivi- 

sion 5  of  section  170,  ante. 

4.  Affidavit   as   to   residence  —  Conclu- 

sions without  facts. 

5.  Affidavit  of  grounds  —  Attorney  as 

notary. 

6.  Same  —  Complaint    may    be   consid- 

ered. 
7,  8.  Same — Counter-Affidavits. 

9.  Same — Same — Exclusion  of  portions 
of  affidavits. 

10.  Same — Same — Time  to  file  counter- 
affidavits  may  be  allowed. 

11-13.  Same — Facts  must  be  stated. 
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14, 15.  Same — Same  —  A  mere  declaration 
of  conclusion. 

16.  Same — Same  —  Convenience  of  wit- 
nesses. 

17, 18.  Same — Same — Names  of  witnesses 
and  what  is  expected  to  be  proved 
by  them. 

19,  20.  Same — Same — Prejudice  of  judge. 

21.  Same — Same — Residence  of  party. 

22.  Same— Informal  affidavits. 

23.  Same  —  Same  —  Defect  in  form  of 

verification. 

24.  Same  —  Same  —  Omission   of  state- 

ment of  venue. 

25.  Same — Knowledge  of  judge. 

26.  Same — Limited  to  issues  made. 

27.  Same— Necessity  of. 

28.  Same — On  information  and  belief. 


Tf  r.  iv.i 


GROUNDS  FOR  CHANGING  VENUE— IN  GENERAL. 


§397 


29.  Same — Same — If   sources   of   infor- 

mation and  grounds  of  belief  are 
set  forth. 

30.  8ame — Oral  evidence. 

31.  Same — Same — Oral    examination   of 

affiant  as  to  hearsay  statements. 

32,33.  Same — Stipulation    admitting    facts 
alleged. 

34.  Affidavit  of  merits  and  demand  — 

Necessary  when. 

35.  Same — Under  subdivision  3  of  above 

section. 

36.  Appeal — May  be  taken  directly  upon 

order. 

37.  Same — Same — Under  Practice  Act. 

38.  Same— Effect  of. 

39.  Same — Evidence   being  conflicting. 

40.  Same — Judgment   against  appellant 

after  appeal. 

41.  Same — Place  of  filing  notice  and  un- 

dertaking. 

42.  Same — Presumption  on. 

43.  Bias  and  prejudice  of  the  vicinage. 

44.  Conclusiveness  of  order — In  general. 

45.  Same-^-Collateral  attack. 

46.  8ame — Discretion  of  court. 

47.  Same — Same — Abuse  of  discretion. 

48.  Same — Same — Not  arbitrary. 
49,50.  Conditions  —  Can    not    be    imposed 

when. 

51.  Same — On  opening  default. 

52.  Constitutionality. 

53.  Convenience  of  court. 

54.  Convenience  of  party  to  action. 

55.  Convenience   of   witnesses — Can   not 

be  determined  until  after  answer. 

56.  Same — Conclusions  of  law  in  coun- 

ter-affidavits. 

57.  Same — Determined,  how. 
58-  66.  Same — Discretion  of  court. 
67,68.  Same — Same — Abuse  of  discretion. 

69.  Same — Disqualified    judge    can    not 

determine. 

70.  Same — Expense. 

71,  72.  Same — Experts  and  employees. 

73.  Same — Health  of  witness. 
74-  77.  Same — Motion  improperly  granted. 
78-82.  Same — Motion  properly  granted. 

83.  Same — Opinion  of  nonexpert — State- 

ment in  counter-affidavit. 

84.  Same — Showing  necessary. 

85.  Same — Testimony  as  to  skill  and  ef- 

ficiency of  defendant '8  chauffeur. 

86.  Same — Testimony  must  be  material. 

87.  Corporation  —  Removal     of     action 

against — Residence. 

88.  Criminal  casee — Not  affected  by  pro- 

visions of  section. 

£9.  Same  —  Governed   by   provisions   of 
Penal  Code. 


05, 


99, 


105, 
107, 


110, 


113- 


119, 

121, 
123, 


133, 
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90.  Cross-motion  to  retain — As  to  gen- 

erally. 

91.  Same — Affidavit  on  cross-motion. 

92.  Same — Before  answer  is  premature. 

93.  Same — Same — Under  Practice  Act. 

94.  Same — Formal  cross-motion  held  not 

necessary. 

96.  Same — Residence  of  defendant. 

97.  Same — Unknown  residence. 

98.  Impartial  trial. 

00.  Same — Clear  showing  required. 

01.  Same — Facts  should  be  stated. 

02.  Same — Joint  defendants. 

03.  Insufficient   notice — Second    notice. 

04.  Jurisdiction. 

06.  Same — To  determine  venue. 

08.  Same  —  To    vacate    order    changing 

venue. 

09.  Same — Transfer    from    one    depart- 

ment to  another. 

11.  Same — Transfer  on  motion  of  court. 

12.  Mandamus  —  Only    proper    remedy, 

when. 

15.  Motion  for  change  of  venue — As  to 

generally. 

16.  Same — Court   will   not   go   into   the 

merits. 

17.  Same — May  be  filed  within  reason- 

able time  after  issue. 

18.  Same — Should  be  promptly  made — 

And    proceeding    prosecuted    dili- 
gently. 

20.  Same  —  To    county    of    defendant's 
residence. 

22.  Same — Same— Parties  defendant. 

24.  Same — Same — Showing  essential. 

25.  New  trial — Motion   for  new  trial — 

Transferred,  when. 

26.  Order  changing   place   of   trial — As 

to  necessity  for. 

27.  Same — Dismissal   as   order   denying 

motion. 

28.  Same — Made  on  motion. 

29.  Same — Need   not   state   grounds   of 

transfer. 

30.  Plaintiff    may    move  —  To    change 

place  of  trial. 

31.  Power  of  court  to  change — Superior 

court  can  not  change,  except. 

32.  Prohibition — Will  not  issue. 

34.  Removal  to  federal  courts — Is  right 

which  was  denied. 

35.  Same — Action    against    citizen    and 

alien  on  joint  and  several  obliga- 
tion. 

36.  Same  —  Action  between   alien  and 

alien. 

37.  Same — Action    by   state    to    recover 

taxes. 

38.  Same — Affirmative  showing  of  right. 
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139.  Same — All  defendants  must  join  in 
application. 

140, 141.  Same — Appeal. 

142.  Same — Same  —  Presumption  on  ap- 

peal. 

143.  Same — Dismissal  after  application. 
144, 145.  Same — Jurisdiction. 

146.  Same — Same—Order  by  state  court 

is  unnecessary. 

147.  Same— Same — Proceedings   in  state 

court  after  removal. 

148.  Same — Same — State  court  has  right 

to  inquire  into  truth  of  facts. 

149, 150.  Same — Mandamus. 

151, 152.  Same— Prohibition. 

153.  Same — Renewal  of  application. 

154.  Same — Bight  is  in  nature  of  priv- 

ilege. 

155.  Special  proceedings. 

156.  Same — Certiorari. 

157.  Same — Contempt. 

158.  Same — Disbarment  proceedings. 

159.  Same — Garnishment  proceedings. 

160.  Bight  under  section  395,  ante— Sub- 

ject to  right  under  subdivision  2, 
this  section. 

161.  Same — Showing  required. 

162.  Same — Same — Order  can  not  be  dis- 

turbed, except  for  abuse  of  discre- 
tion. 

163.  Statutory  grounds  are  only  ones. 

164.  Stipulation   of   parties   is   sufficient 

authority. 

165- 167.  Time  to  move — As  to  generally. 

168.  Transfer   to   another   county  —  Not 
necessary,  when. 

169, 170.  Waiver  of  right — As  to  generally. 

171.  Same — Action    concerning    real    es- 

tate. 

172.  Same — Same  —  Consent   to   appoint- 

ment of  referee. 

173.  Same — County  waives  right  when. 

174.  Same — Court   is   not   bound,   of   its 

own  motion,  to  make  change. 

175- 177.  Same — Extension  of  time  to  plead. 

178.  Same — Failure  to  appear  in  court  at 
time  of  ruling  on  motion. 

179, 180.  Same — Filing  of  other  papers. 

181,182.  Same — Objections  to  improper  trans- 
fer. 

As  to  change  of  place  of  trial  upon  ap- 
peal from  Justices'  court  to  superior  court. 

see.   post,   9  980   and   note;   also,  ante,   9  396 
and  note  par.  84. 

An  to  costs  upon  transfer  to  another 
county,  see,   post,   9  899  and   note. 

As  to  disqualification  of  Judaic  as  around 
for  changre  of  place  of  trial*  see,  post,  $898 
and  note. 


As  to  necessity  of  all  parties  on  one  slue 
uniting  In  application,  see  note  74  Am.  Dec. 
242. 

As  to  place  of  trial  of  libel  actions,  son, 

ante,  8  *95,  note  par.  116. 
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1.  As  to  construction  of  sectlon- 
Ity  given  to  court  by  this  section  to  change 
place  of  trial  when  county  designated  In 
complaint  is  not  proper  county,  is  limitation 
upon  Its  power  and  necessarily  implies  that 
If  county  designated  In  complaint  la  proper 
county,  place  of  trial  can  not  be  changed 
except  for  some  reason  authorized  by  code. 
— McFarland  v.  Martin,  144  Cal.  771,  774,  78 
Pac.  289. 

2.  Compare t  Bailey  v.  Sloan,  5  Cal.  Unrep. 
748,  2  Pac.  44,  46. 

S.  Same—In  connection  with  subdivision 
S  of  section  176,  ante. — This  section  is  to 
be  construed  in  connection  with  subdivi- 
sion 5  of  section  170,  ante. — Sacramento  A 
San  Joaquin  Drainage  Dist.  v.  Rector,  172 
Cal.  885,  166  Pac.  506. 

4.  Affidavit  as  to  residence— Conclusions 
without  facts. — Affidavit  setting  forth  the 
conclusion  that  defendant  is  a  bona  fide 
resident  of  San  Francisco,  without  stating; 
the  facts  upon  which  the  conclusion  was 
based,  have  no  probative  value. — Bernon  v. 
Bernon,  15  Cal.  App.  344,  114  Pac  1000. 

As  to  affidavits  which  are  mere  declara- 
tions of  conclusion,  see  pars.  14,  16,  this 
note. 

5.  Affidavit  of  ground*— Attorney  as  no- 
tary.— Attorney  of  party  in  action  in  which 
affidavit  is  to  be  used,  may,  if  notary,  ad- 
minister oath  to  his  olient.  —  Reavis  v. 
Cowell,  66  Cal.  688,  690. 

As  to  affidavit  made  before  notary,  who 
Is  affiant's  attorney  In  cause,  see  note  95 
Am.  Dec.  878,  879. 

6.  Same— Complaint    may    be   considered 

along"  with  affidavits  when  motion  is  made 
"upon  all  the  papers,  flies,  records,  and  pro- 
ceedings In  the  above-entitled  action." — 
Lakeshore  C.  Co.  v.  Modoc  I*.  &  L.  Co.,  108 
Cal.  261,  268,  41  Pac.  472. 

7.  Same— Counter-affidavits  may  be  filed 
on  day  of  hearing  of  motion.  It  is  proper, 
if  any  new  matter  is  presented  in  such 
counter-affidavit,  to  grant .  time  to  moving; 
party  to  file  affidavits  in  opposition. — Schil- 
ling v.  Buhne,  189  Cal.  611,  618,  78  Pac. 
431. 

8.  Affidavits  In  rebuttal  may  be  filed 
where  adverse  party  raises  new  issues  in 
his  counter-affidavits,  and  time  may  be  al- 
lowed in  discretion  of  court  within  which 
to  file  such  affidavits. — Schilling  v.  Buhne, 
139  Cal.  611,  614,  73  Pac.  431;  Miller  ft  Lux 
v.  Kern  Co.  I*  Co.,  140  Cal.  132,  137,  138, 
78  Pac.   836. 

9.  Same— 'Same— Exclusion  of  portions  of 
affidavits  filed  in  rebuttal,  which  relate  en- 
tirely to  factB  which  were  cleaply  part  of 
defendant's  original  case,  Is  not  erroneous. 
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— Miller  &  Lux  v.  Kern  Co.  L.  Co.,  140  Cal. 
132.  139,  73  Pac.  836. 

10.  Same— Same— Time  to  ale  couater- 
aflldavltM  may  be  allowed  in  discretion  of 
court. — Pierson  v.  McCahill,  22  Cal.  127,  132; 
Schilling  v.  Buhne.  139  Cal.  611,  613,  614, 
73  Pac.  431;  Miller  &  Lux  v.  Kern  Co.  L.  Co., 
140  Cal.   132,   137,  138,  73  Pac.  836. 

11.  Same-— Facts  moat  be  stated  In  such 
manner  as  to  enable  court  to  draw  its  own 
inference. — Sloan  v.  Smith,  3  Cal.  410,  418; 
Pennie  v.  Vlsher,  94  Cal.  323,  326,  29  Pac.  11. 
See  Kennon  v.  Gilmer,  5  Mont.  257,  51  Am. 
Rep.  45,  5  Pac.  847;  Lady  Franklin  M.  Co.  v. 
Delaney,  4  N.  M.  39,  12  Pac.  628. 

12.  Affidavit  which  states  that  affiant  has 
reason  and  does  believe  that  fair  trial  can 
not  be  had  in  county  where  action  Is  set, 
does  not  sufficiently  state  facts  from  which 
court  can  intelligently  make  its  own  infer- 
ence and  does  not  show  sufficient  cause  for 
change  of  place  of  trial. — Territory  v.  Egan, 
3  Dak.  119,  126,  13  N.  W.  568;  Kennon  v. 
Gilmer.  5  Mont.  257,  61  Am.  Rep.  45,  5  Pac. 
847. 

13.  Facts  not  stated  can  not  be  urged  at 
hearing  of  motion. — Schilling  v.  Buhne,  189 
Cal.  611,  614,  73  Pac.  4S1. 


14.  Same— •Same— A  mere  declaratloa  of 
conclusion  that  Judge  is  prejudiced  Is  In- 
sufficient.— Griggs  v.  Corson,  7  Kan.  884,  81 
Pac.  471.  See  De  Walt  v.  Hartzell,  7  Colo. 
601,  4  Pac.  1201;  State  v.  Chapman,  1  S.  D. 
414,  420,   47  N.  W.  4U. 

Aa  to  affidavit  of  residence  which  merely 
Ntates  eoaelaaloa  of  aslant  without  aettln* 
forth  the  facta,  see  par.  4,  this  note. 

15.  Allegation  that  party  was  resident 
of  certain  county  at  commencement  of  suit 
is  mere  conclusion,  and  of  no  avail.  Facts 
of  his  residence  should  be  stated. — Boyle 
v.  Standard  O.  Co.,  102  App.  Div.  622,  92 
N.  Y.  Supp.  677. 


16.     Same  —  Same  —  Convenience    of   wit- 

neMri. — It  is  not  required  that  affidavit 
should  show  that  appellant  has  talked  with 
witnesses  on  whom  he  relies  and  has  re- 
ceived their  assurance  that  they  will  testify 
as  he  expects.  It  is  sufficient  If  assurance  be 
based  upon  actual  knowledge  on  part  of 
affiant  that  witnesses  were  present  at  time 
and  place  of  transactions  in  question  and 
thus  know  facts  at  first  hand,  and  he  states 
that  they  will  testify  to  facts  as  set  forth 
in  affidavit.  In  such  case  court  can  see 
that  expectation  that  they  will  so  testify 
is  based  upon  reasonable  ground. — Avery 
v.  Allen,  78  App.  Div.  540,  79  N.  Y.  Supp. 
886. 

Aa  to  coavealeaee  of  witnesses,  see  pars. 
55-88,  this  note. 

Aa  to  analcleacy  of  allegation  that  ao  de- 
fendaat  realdea  la  county  where  actio  a  haa 
acca  commence*,  see  Greenleaf  v.  Jacks, 
133  Cal.  606,  507,  65  Pac.  1089;  Wood,  Curtis 
&  Co.  v.  Herman -Mln.  Co.,  189  Cal.  718,  716, 
73  Pac.  588. 


17.  Same  —  Same  —  Names  of  v#ltne«ncn 
and  what  la  expected  to  be  proved  by  them 

should  be  stated,  when  motion  is  made  on 
ground  of  convenience  of  witnesses,  that 
court  may  Judge,  in  view  of  issues,  of  their 
materiality;  otherwise  they  will  be  slightly 
regarded. — Loehr  v.  Latham,  15  Cal.  418, 
419;  Cook  v.  Pendergast,  61  Cal.  72,  77;  Ana- 
heim W.  Co.  v.  Jurupa  L.  &  W.  Co.,  128 
Cal.  568,  571,  61  Pac.  80;  Grant  v.  Bannister, 
145  Cal.  219,  221,  222,  78  Pac.  653;  Hills  v. 
La  Due,  5  Colo.  App.  248,  38  Pac.  430;  Den- 
ver &  R.  G.  R.  Co.  v.  Cahlll,  8  Colo.  App. 
158,  45  Pac.  285;  Crookston  v.  Centennial 
E.  Mln.  Co.,  13  Utah  117,  44  Pac.  714. 

18.  If  affidavit  states  names  of  witnesses, 
that  they  are  material  and  reside  in  county 
to  which  court  is  asked  to  change  place  of 
trial,  it  is  not  necessary  to  state  also  that 
affiant  expects  to  be  able  to  procure  their 
attendance  at  trial. — Reavls  v.  Cowell,  56 
Cal.  538,  591,  592.  See  Robertson  Lumber 
Co.  v.  Jones,  13  N.  D.  112,  99  N.  W.  1082. 

19.  Same-— Same— Prejudice  of  Judge. — It 

Is  somewhat  difficult  to  lay  down  any  gen- 
eral rules  as  to  how  far  party  or  his  at- 
torney may  go  in  setting  out  facts  in  sup- 
port of  application  for  change  of  venue, 
based  upon  allegations  of  prejudice  of 
judge.  Much  less  detail  of  facts  will  gen- 
erally, If  not  always,  be  necessary  than 
where  prejudice  of  Inhabitants  of  whole 
county  or  district  is  averred;  while  facts  are 
to  be  stated  they  are  not  to  be  set  out  be- 
yond what  is  necessary,  where  they  in- 
volve judicial  acts  or  character  of  judge: 
and  we  may  say  that  it  would  never  be 
necessary  to  set  out  facts  that  would  in 
themselves  or  by  manner  of  stating  them, 
be  calculated  to  scandalize  court  or  judge 
thereof,  or  bring  either  Into  public  con- 
tempt. Facts  unnecessarily  stated  or  stated 
In  improper  manner  may  amount  to  con- 
tempt of  court.  Nevertheless,  It  is  neces- 
sary to  state  facts  and  circumstances  suf- 
ficiently to  show  existence  of  bias  or 
prejudice  on  part  of  judge,  or  to  call  his 
attention  to  facts  which  party  believes  has 
caused  such  bias  or  prejudice  on  his  part. 
— Hughes  v.  The  People,  5  Colo.  436,  450, 
451;  Bank  of  Akron  v.  Dole,  25  Colo.  1,  52 
Pac.  673. 

20.  Affidavit  for  change  of  venue  on  ac- 
count of  prejudice  or  bias  of  judge,  which 
truthfully  states  facts,  and  which  is  not 
read  to  court,  but  is  handed  to  judge  in  re- 
spectful manner  for  his  perusal,  is  not  con- 
tempt of  court. — Mullin  v.  People,  15  Colo. 
437,  22  Am.  St.  Rep.  414,  9  L.  R.  A.  566,  24 
Pac.  880. 

See  note  9  L.  R.  A.  566. 

21.  Same  —  Same  —  Realdeaee    of    party, 

when  stated  as  ground  for  transfer,  must 
be  shown  as  existing  at  time  of  commence- 
ment of  action.  Affidavits  merely  stating 
that  defendants  "reside"  in  certain  county 
at  time  of  making  affidavit,  are  insufficient. 
— County  of  Sutter  v.  Sargent  (Cal.  Sept. 
26,    1905),    1    Whiting,    Cal.    App.    Dec.    485, 
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488;  State  ex  rel.  McAllen  v.  District  Court, 
88  Minn.  95,  92  N.  W.  518;  Burke  v.  Frenkel, 
97  App.  Div.  19,  89  N.  Y.  Supp.  621. 

22.  Same— Informal  aQdavlts. — Affidavits 
written  in  foreign  language  may  be  ex- 
cluded.— Spencer  v.  Doane,  23  Cal.  418,  420. 

23.  Same— Same— Defect  In  form  of  veri- 
fication of  affidavit  Is  waived  by  appearing 
and  arguing  without  objection  on  ground  of 
defect.  Objection  because  of  technicality 
should  be  made  in  trial  court  at  such  time 
that  adverse  party  .will  have  an  opportunity 
to  amend  his  affidavit. — Wadleigh  v.  Phelps, 
147  Cal.  541,  82  Pac.  200;  State  ex  rel. 
McAllen  v.  District  Court,  88  Minn.  95,  92 
N.   W.   518. 


24.  Same— Same— -Omlaaloa  of  statement 
of  venae,  although  in  general  fatal  to  affi- 
davits, will  not  be  so  where  affidavit  is 
entitled  in  court  and  cause  and  contains 
usual  jurat  and  seal  of  notary.  Act  regu- 
lating notaries  requires  each  notary  to 
keep  seal  upon  which  must  be  engraved 
arms  of  this  state,  and  words  "notary  pub- 
lic," and  name  of  county  for  which  he  is 
commissioned;  and  presumption  is  that  offi- 
cial duty  has  been  regularly  performed. — 
Reavis  v.  Cowell,  66  Cal.  688,  589. 

As  to  omission  of  title  of  cause,  see,  ante, 

5  396  and  note  par.  27. 

25.  Same — Knowledge  of  Judge. — Where 
affidavit  for  change  of  venue  Is  general  In 
its  terms  and  disqualification  of  judge  Is 
not  made  to  clearly  appear,  ruling  of  trial 
court  in  denying  application  will  be  upheld; 
but  order  of  court  in  granting  such  applica- 
tion will  not  be  erroneous,  although  affi- 
davit is  general  In  its  terms,  if  order  is 
based  also  upon  judge's  own  personal 
knowledge  of  his  disqualification. — Gray  v. 
Crockett,  35  Kan.  66,  10  Pac.  452. 

26.  Same  —  Limited     to     Isaacs     made. — 

Courts,  in  passing  on  motions  for  change  of 
venue,  on  grounds  of  convenience  of  wit- 
nesses, will  not  consider  any  proposed  tes- 
timony unless  it  is  material  to  some  issue 
already  made. — Miller  &  Lux  v.  Kern  Co. 
L.  Co.,-  140  Cal.   132,  138,  73  Pac.   836. 

27.  Same— Necessity  of. — Application  for 
change  of  venue  will  not  be  granted  if  no 
evidence  be  offered  in  support  thereof. — 
Gerhart  R.  Co.  v.  Welter,  108  Mo.  App. 
248,  83  S.  W.  278. 

28.  Same— On  Information  and  belief  are 

entitled  to  little,  if  any,  weight. — People  v. 
McCauley,  1  Cal.  379,  383;  People  v.  Wil- 
liams, 24  Cal.  31,  36;  People  v.  Shuler,  28 
Cal.  490,  495;  People  v.  Yoakum,  53  Cal. 
566,  668.  569;  McSherry  v.  Pennsylvania  C.  G. 
MIn.  Co.,  97  Cal.  637,  642,  32  Pac.  711; 
Higgins  v.  City  of  San  Diego,  126  Cal.  303, 
313,   314,   58  Pac.   700,   59  Pac.   209;   Whitney 

6  Co.  v.  Sellers*  Com.  Co.,  130  Cal.  188,  190, 
62  Pac.  472;  McCormlck  H.  M.  Co.  v.  Hayes, 

7  Kan.  App.  141,  63  Pac.  70;  In  re  Davis' 
Estate,  11  Mont.  1,  27  Pac.  842. 


29.  Same— Same— If  soarccs  of  Informa- 
tion and  grounds  of  belief  are  set  forth*  af- 
fidavit may  be  considered.  In  such  case 
judicial  officer  to  whom  affidavit  is  pre- 
sented may  judge  whether  Information  and 
belief  have  proper  basis  to  rest  on;  and  if 
he  is  satisfied  that  they  have  then  affidavit 
is  sufficient  to  invoke  his  jurisdiction  and 
submit  question  to  his  determination.  — 
Boyle  v.  Standard  O.  Co.,  102  App.  Div.  622. 
92  N.  Y.  Supp.  677;  Buell  v.  Van  Camp,  119 
N.  Y.  160,  23  N.  B.  638. 


80.  Same— Oral  evidence  in  addition  to 
affidavits  may  be  given  in  discretion  of 
court. — Bagley  v.  Eaton,  10  Cal.  126,  147. 


SI.  Same— Same— Oral  examination  of  af- 
fiant as  to  hearsay  statements  contained  in 
his  affidavit,  without  objection,  can  not  be 
assigned  as  error  on  appeal. — Higgins  v. 
San  Diego,  126  Cal.  303,  814,  68  Pac.  700, 
59  Cal.   209. 

82.  Same— Stipulation  admitting  facts  al- 
leged, or  admitting  that  witnesses,  for 
whose  convenience  adverse  party  has  moved 
for  change  of  place  of  trial,  will  testify 
to  facts  set  up  in  such  adverse  party's  af- 
fidavit, renders  fllirig  of  counter-affidavit 
unnecessary,  and  court  may,  in  its  discre- 
tion, refuse  to  grant  motion. —  Stockton 
Combined  H.  &  A.  Wks.  v.  Houser,  103  Cal. 
377,  380,  37  Pac.  179;  Miller  &  Lux  v.  Kern 
Co.^L.  Co.,  140  Cal.  132,  136,  73  Pac.  836. 

33.  Counter-affidavits  are  not  necessary 
in  case  where  defendant,  upon  hearing  of 
motion,  stipulates  that  all  facts  alleged  in 
complaint  are  true,  and  thus  practically 
makes  it  unnecessary  for  plaintiff  to  call 
and  examine  any  of  witnesses  for  whose 
convenience  he  demanded  change. — Stockton 
Combined  H.  A  A.  Wks.  v.  Houser,  103  Cal. 
377,  380,  37  Pac.  179. 

84.  Afldavlt  of  merits  and  demand— Nec- 
essary when  motion  is  made  on  ground  that 
county  designated  in  complaint  is  not 
proper  county,  only. — Cook  v.  Pendergast, 
61  Cal.   72,   79. 

35.  Same— Under  subdivision  3  of  above 
section. — No  affidavit  of  merits  is  required 
to  accompany  a  motion  made  under  subdi- 
vision 3  of  the  above  section. — Barclay  v. 
Supreme  Lodge,  34  Cal.  App.  426,  167  Pac. 
701. 

36.  Appeal— May  he  taken  directly  upon 
order  changing,  or  refusing  to  change,  place 
of  trial. — Remington  Sewing  Machine  Co.  v. 
Cole,  62  Cal.  311,  318;  Broder  v.  Conklin.  98 
Cal.  360,  362,  33  Pac.  211;  County  of  San 
Joaquin  v.  Superior  Court,  98  Cal.  602,  33 
Pac.  482;  Elliot  v.  Whitmore,  10  Utah  246r 
37  Pac.  641. 

As   to   procedure   on  appeal    from   orders* 

see,  post,  §  951  and  note. 

As  to  right  of  appeal  from  order  grant- 
ing or  refusing  to  grant  change  of  place 
of  trial,  see,  post,  S  593  and  note;  |  939,  subd. 
3  and  note. 
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As  to  time  for  appeal  front  order,  see, 
post,  9  939,  ftubd.  3  and  note. 

87.  Sam*— Same— Under  Praettee  Act,  ap- 
peal might  be  taken  from  order  refusing, 
but  not  from  order  granting:,  change  of 
place  of  trial.  Remedy  for  erroneous 
change  of  place  of  trial  was  by  appeal  from 
final  judgment. — Juan  v.  Ingoldsby,  6  Cal. 
439,  440;  Martin  v.  Travers,  7  Cal.  253;  Peo- 
ple ex  rel.  Meminger  v.  Sexton,  24  Cal.  78, 
84. 

S8.  Same— Effect  of.^-Al though  taking  of 
appeal  from  order  denying  motion  to  change 
place  of  trial  may  entitle  appellant  to  stay 
of  all  proceedings  while  such  appeal  is 
pending,  it  does  not  follow  that  trial  court, 
by  reason  of  pendency  of  such  appeal,  loses 
Jurisdiction  of  case,  or  that  trial  thereof 
pending  appeal  is  proceeding  without  or 
in  excess  of  Jurisdiction  of  trial  court. 
Judgment  rendered  might  be  for  that  reason 
erroneous  and  reversed  upon  appeal  there- 
from, but  there  can  be  no  si*ch  excess  of 
jurisdiction  as  to  authorize  writ  of  pro- 
hibition.— People  ex  rel.  Scannell  v.  Whit- 
ney, 47  Cal.  584,  585;  Southern  Pac.  R.  Co., 
v.  Superior  Court,  63  Cal.  607,  610,  611; 
Howell  v.  Thompson,  70  Cal.  635,  637,  11 
Pac.  789. 

As  to  stay  on  appeal  from  order  granting, 
or  refusing  to  grant,  change  of  place  of 
trial,  see,  post,   5  949  and  note. 

39.  Same  —  Evidence     being     conflicting 

concerning  residence  of  defendant  or  con- 
cerning convenience  of  witnesses,  or  con- 
cerning place  where  liability  of  defendant 
corporation  was  incurred,  determination  of 
motion  for  change  of  venue  by  trial  court 
will  not  be  reversed  on  appeal. — Creditors 
v.  Welch,  55  Cal.  469;  Avlla  v.  Meherin,  68 
Cal.  478,  479,  9  Pac.  428;  Hastings  v.  Keller, 
69  Cal.  606,  607,  11  Pac.  218;  Daniels  v. 
Church,  96  Cal.  13,  30  Pac.  798;  Conlon  v. 
Gardner,  3  Cal.  Unrep.  888,  32  Pac.  565; 
Lakeshore  C.  Co.  v.  Modoc  L.  &  L.  S.  Co., 
108  Cal.  261,  262,  41  Pac.  472;  Bowers  v: 
Modoc  L.  &  L.  S.  Co.,  117  Cal.  60,  52,  53. 
48  Pac.  979;  Brown  v.  San  Francisco  Sav. 
Union,  122  Cal.  648,  650,  56  Pac.  598;  Lud- 
wig  v.  Harry,  126  Cal.  877,  379,  58  Pac. 
868. 

Aa  to  review  of  dlacretlonary  orders*  see 
pars.   46-48,  this  note. 

40.  Same  —  Judgment  against  appellant 
after  appeal  from  and  before  reversal  of 
order  refusing  to  change  place  of  trial, 
will  be  reversed  upon  appeal  from  Judg- 
ment without  inquiry  as  to  commission 
of  errors  on  trial,  although  appellant  may 
have  appeared  at  trial  and  contested  right 
of  respondent  to  recover. — Howell  v.  Thomp- 
son, 70  Cal.  635,  637,  11  Pac.  789.  See  Pier- 
son  v.  McCahill,  23  Cal.  249.  264. 

41.  Same— Place  of  Mint;  notice  and  ■■- 
dertaklng  on  appeal  from  order  granting 
motion  to  change  place  of  trial  is  in  office 
of  clerk  of  court  which  made  order;  if  filed 
with  clerk  of  county  to  which  transfer  was 
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made,  appeal  is  Ineffectual. — Mansfield  v. 
O'Keefe,  133  Cal.  362,  363,  65  Pac.  825. 

42.  Same— Presumption  on. — There  being 
no  showing  to  contrary,  trial  court  must 
be  presumed  to  have  exercised  its  power 
properly  and  within  rules  prescribed  by 
law,  in  determining  motion  for  change  of 
venue. — McAulay  v.  Truckee  I.  Co.,  79  Cal. 
50,  21  Pac.  434;  Pitzpatrick  v.  Fitch,  83  Cal. 
490,  491,  23  Pac.  531;  Broder  v.  Conklln,  98 
Cal.  360,  362,  33  Pac.  211;  Southern  Cal.  M. 
R.  Co.  v.  San  Bernardino  Nat.  Bank,  100 
Cal.  316,  321,  34  Pac.  711;  Grant  v.  Ban- 
nister, 145  Cal.  219,  221,  78  Pac.  653.  See 
Colo.  Doss  v.  Stevens,  13  Colo.  App.  535,  59 
Pac.  67.  111.  City  of  Elgin  v.  Nofs,  113  111. 
App.  618  (modified  in  212  111.  20,  72  N.  B.  43). 
Ind.  Heinl  v.  City  of  Terre  Haute,  161  Ind. 
44,  66  N.  E.  450;  Goodwin  v.  Bentley,  30 
Ind.  App.  477,  66  N.  E.  496.  Utah.  Elliot  v. 
Whitmore,  IP  Utah  246,  37  Pac.  461. 

43.  Bias   and    prejudice   of   the   vicinage. 

— A  denial  of  a  motion  upon  conflicting  af- 
fidavits will  be  sustained  on  appeal  where 
the  voir  dire  examination  of  the  Jurors  is 
not  In  the  record. — Carpenter  v.  Sibley,  15 
Cal.  App.  592,  119  Pac.  391. 

Aa  to  iis;ht  to  Impartial  trial,  see  pars. 
98-102,  this  note. 

44.  Conclusiveness  of  order— In  general. 

— Where  motion  is  made  for  change  of  place 
of  trial,  upon  affidavits  filed  in  case  prop- 
erly brought  within  jurisdiction  of  court, 
determination  of  motion  is  matter  within 
cognizance  of  court,  and  order  granting 
change  will  be  valid  and  conclusive  even 
though  affidavit  shows  no  proper  ground 
for  change  of  venue,  unless  reversed  upon 
appeal. — People  ex  rel.  Meminger  v.  Sexton, 
24  Cal.  78,  83. 

45.  Same— Collateral  attack. — Determina- 
tion by  disqualified  judge  as  to  what  court 
is  nearest,  to  which  transfer  should  be  made 
under  statute,  or  his  selection  of  county 
seat  most  readily  accessible,  though  not 
nearest  in  distance,  whether  erroneous  or 
not,  is  within  jurisdiction  of  judge  and  not 
subject  to  collateral  attack. — Gage  v.  Dow- 
ney, 79  Cal.  140,  154,  155,  21  Pac.  527,  865. 

46.  Same— Discretion  of  court. — Granting 
or  refusing  motion  made  on  grounds  men- 
tioned in  subdivisions  two  and  three  is  dis- 
cretionary with  court,  and  is  subject  to 
revision  only  in  case  of  abuse. — Sloan  v. 
Smith,  3  Cal.  410,  412;  Pierson  v.  McCahill, 
22  Cal.  127,  131;  Jenkins  v.  California  S. 
Co.,  22  Cal.  537,  588;  Watson  v.  Whitney,  23 
Cal.  375,  378;  Hanchett  v.  Finch,  47  Cal.  192, 
193;  Reavis  v.  Cowell,  56  Cal.  588,  592; 
Avlla  v.  Meherin,  68  Cal.  478,  479.  9  Pac. 
428;  Clanton  v.  Ruffner,  78  Cal.  268,  269,  20 
Pac.  676;  McKenzie  v.  Barling,  101  Cal.  459, 
462,  36  Pac.  8;  Stockton  Combined  H.  &  A. 
Wks.  v.  Houser,  103  Cal.  377,  380.  37  Pac. 
179;  Schilling  v.  Buhne,  139  Cal.  611,  613^ 
73  Pac.  431 :  Miller  &  Lux  v.  Kern  Co.  L.  Co.,' 
140  Cal.  132.  136,  73  Pac.  836.  See  Arkl 
Louisiana  A  N.  W.  R.  Co.  v.  Smith.  74  Ark. 
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172.  85  S.  W.  242.  Colo.  Michael  v.  Mills,  22 
Colo.  439,  45  Pac.  429;  Doll  v.  Stewart,  80 
Colo.  320,  70  Pac.  326;  Fitzhugh  v.  Nicholas, 
20  Colo.  App.  234,  77  Pac.  1092.  Km.  Vaughn 
v.  Hixon,  50  Kan.  773,  32  Pac.  358.  Neb. 
Bartlett  v.  Smith,  1  Neb.  Unof.  328,  95  N.  W. 
661.  N.  Y.  Paulson  v.  Hines,  93  N.  Y.  Supp. 
1071.  N.  C.  Eames  v.  Armstrong:,  136  N.  C. 
392.  48  S.  E.  769.  Okla.  Richardson  v. 
Augustine,  5  Okla.  667,  49  Pac.  930. 

As  to  review  of  discretionary  orders,  see 

pars.  39.   48,  this  note. 

As  to  discretion  of  eonrt  when  action  was 
not  commenced  in  proper  county,  see,  ante, 
S  396  and  note  par.  117. 

As  to  discretion  of  disqualified  Judtre,  see, 
post,    S  398  and  note  par.   28. 

47.  Same  —  Same  — Abase    of    discretion 

means  clearly  erroneous  conclusion  and 
judgment, — one  that  is  clearly  against  logic 
and  effect  of  facts  and  circumstance  proven, 
or  reasonable,  probable,  and  natural  deduc- 
tions to  be  drawn  from  such  facts  and  cir- 
cumstances.—  Richardson  v.  Augustine,  6 
Okla.  667,  49  Pac.  930. 

48.  Same— Same— Not  arbitrary. — If  affi- 
davits clearly  show  that  convenience  of  wit- 
nesses would  be  promoted  by  change,  or 
II  at  in  action  against  corporation,  deter- 
mination of  trial  court  as  to  county  in  which 
liability  was  incurred  was  erroneous,  ap- 
pellate court  will  reverse  order. — Thompson 
v.  Brandt,  98  Cal.  155,  157,  32  Pac.  890;  Ivey 
v.  Kern  Co.  L.  Co.,  115  Cal.  196,  200,  46  Pac. 
926;  Whitney  &  Co.  v.  Sellers'  C.  Co.,  130 
Cal.  188,  190,  62  Pac.  472.  See  Eudaley  v. 
Kansas  City  Frt.  S.  &  M.  Co.,  186  Mo.  399, 
85  S.  W.  366;  State  of  Nevada  v.  Millain,  3 
Nev.   409,   432. 

49.  Conditions— Can  not  ue  Imposed  when 

defendant  makes  demand  at  proper  time  and 
in  proper  manner  for  change  of  place  of 
trial  to  county  of  his  residence. — Hennessy 
v.  Nicol,  105  Cal.  138,  142,  38  Pac.  649; 
South  P.  N.  P.  &  P.  Co.  v.  Moore,  10  Colo. 
254,  15  Pac.  333. 

50.  Where  certain  costs  were  ordered 
paid  by  applicant,  as  condition  upon  which 
order  was  granted,  but  no  time  for  payment 
was  fixed,  and  fourteen  days  afterwards 
court,  on  ex  parte  application,  set  aside 
order  of  transfer,  for  reason  that  costs  had 
not  been  paid,  although  defendant  then  and 
there  offered  to  pay  same,  it  was  held  that 
order  setting  aside  order  of  transfer  was 
properly  made. — Estep  v.  Armstrong,  69  Cal. 
536,  538,  11  Pac.  132. 

51.  Same  —  On  opening-  default  against 
defendant,  and  permitting  him  to  answer, 
court  may  impose  condition  that  defendant 
shall  not  move  for  change  of  place  of  trial 
to  county  of  his  residence.  —  Dennison  v. 
Chapman,  102  Cal.  618,  620,  36  Pac.  943. 

52.  Constitutionality.  —  Actions  which 
must  be  commenced  in  county  where  real 
estate  involved  is  located,  under  article  VI. 
section  5  of  constitution,  may  be  transferred 


for  trial  to  another  county  under  this  sec- 
tion, without  violating  constitution.  Article 
VI,  section  5  of  constitution  merely  re- 
quires that  action  be  commenced  in  county 
named. — Hancock  v.  Burton,  61  Cal.  70,  71; 
Warner  v.  Warner,  100  Cal.  11,  15,  34  Pac 
523. 

53.  Convenience  of  court. — Change  from 
rural  county  to  courts  of  either  New  York 
or  Kings  county,  where  calendars  are  con- 
gested with  cases,  will  not  be  granted  in 
state  of  New  York  .for  mere  convenience  of 
witnesses. — Archer  v.  Mcllravy,  86  App.  DIv. 
512,  83  N.  Y.  Supp.  727;  Qulnn  v.  Brooklyn 
H.  R.  Co.,  88  App.  Div.  67,  84  N.  Y.  Supp. 
738;  Hirshkind  v.  Mayer,  91  App.  Div.  416, 
86  N.  Y.  Supp.  836. 

64.  Convenience  of  party  to  action  is  not 

ground  for  change  of  venue. — Lane. v.  Boch- 
lowitz,  77  App.  Div.  171,  78  N.  Y.  Supp.  1072. 

65.  Convenience  of  witnesses— Can  not 
ne  determined  until  after  answer  Is  filed. — 
Grewell  v.  Walden,  23  Cal.  165,  168.  169: 
Cook  v.  Pendergast,  61  Cal.  72,  79;  Thomas 
v.  Placerville  Gold  Quartz  Min.  Co.,  65  Cal. 
600,  601,  4  Pac.  641;  Howell  v.  Stetefeld  F. 
Co.,  69  Cal.  153,  154,  10  Pac.  390;  McSherry 
v.  Pennsylvania  C.  G.  M.  Co.,  97  Cal.  637. 
641,  32  Pac.  711.  See  Wallace  v.  Owsley.  11 
Mont.  219,  27  Pac.  790. 


As  to  convenience  of 

74  Am.  Dec.  248. 


witnesses,  see  note 


As  to  motion  hj  plaintiff,  see  par.  130. 
this  note. 

56.  Same— Conclusions  of  law  in  counter- 
aflldavlts. — Statements  in  the  counter-affida- 
vits that  certain  witnesses  in  the  county 
where  the  motion  was  made  "are  necessary 
and  material  for  the  defendants"  and  that 
defendants  expect  to  prove  that  plaintiff 
was  guilty  of  contributory  negligence  him- 
self (In  an  action  for  negligence)  were  mere 
conclusions  of  law. — Carr  v.  Stern,  17  Cal. 
App.  405,  120  Pac.  35. 

57.  Same— Determined,  how. — Preponder- 
ance in  number  of  witnesses  at  one  time 
formed  rule  in  accordance  with  which  place 
of  trial  was  fixed;  more  recently  facts  and 
circumstances  connected  with  investigation 
have  had  more  controlling  influence  than 
mere  number  of  witnesses.  Under  New 
York  code  court  will  look  beyond  affidavits 
of  parties  and  advice  of  their  counsel  "to 
pleadings  and  issues  to  be  tried,  and  from 
whole  case  determine  in  which  county  the 
trial  will  accommodate  the  greater  number 
of  witnesses." — Hanchett  v.  Finch,  47  Cal. 
192.  193:  Reavis  v.  Cowell,  56  Cal.  588,  592; 
Cook  v.  Pendergast,  61  Cal.  72,  76,  77;  Clan- 
ton  v.  Ruffner,  78  Cal.  268,  269,  20  Pac.  676; 
Woolworth  v.  Klock,  92  App.  Div.  142,  86 
N.  Y.  Supp.  1111;  Church  v.  Swigert,  99  App. 
Div.  273,  90  N.  Y.  Supp.  939;  Larocque  v. 
Conhalm,  45  Misc.  Rep.  234,  92  N.  Y.  Supp. 
99. 

As  to  presumption  as  to  convenience  of 
witnesses,  see,  post,  g  398  and  note  par.  39 


740 


Tit.  IV.J 


DISCRETION    OF    COURT — EXPENSES — EXPERTS. 


gOT 


58.  Same— Discretion  of  court. — The  mat- 
ter of  granting  a  change  of  the  place  of 
trial  on  the  ground  of  convenience  of  wit- 
nesses Is  addressed  to  the  sound  discretion 

*  of  the  trial  court,  and  the  appellate  court 
will  not  interfere  with  its  exercise  unless 
it  appears  that  such  discretion  has  been 
abused  or  injustice  done  by  the  ruling. 
There  is  no  abuse  of  discretion  shown  in 
denying  the  motion  for  the  change,  when 
the  affidavits  of  the  plaintiff  In  opposition 
to  the  motion  show  that  his  witnesses 
would  be  inconvenienced  by  the  change. — 
McNeill  &  Co.  v.  John  Doe,  163  Cal.  338,  125 
Pac.  345. 

59.  Where  defendant  appears  by  demur- 
rer only,  it  can  not  be  said  that  the  pro- 
duction of  witnesses  will  be  required  upon 
a  trial;  hence  a  motion  to  change  the  place 
of  trial  for  the  convenience  of  witnesses 
will  not  be  entertained  under  the  circum- 
stances mentioned. — Wong  Fung  Hing  v. 
San  Francisco  Relief  &  Red  Cross  Funds, 
15  Cal.  App.  538,  115  Pac.  331. 

60.  Where  the  showing  made  is  not  con- 
troverted, and  it  clearly  appears  that  the 
change  would  best  accommodate  all  the 
witnesses,  and  that  all  could  be  reached 
in  the  county  of  the  proposed  change,  and 
that  such  was  not  the  case  in  the  county 
of  the  trial,  and  that  a  far  more  speedy 
trial  could  be  had  by  making  the  change, 
it  is  held  that  the  refusal  of  the  court  to 
grant  the  motion  is  an  abuse  of  discretion. 
— Carr  v.  Stern,  17  Cal.  App.  403,  120  Pac. 
35. 

61.  Motions  for  a  change  of  venue  upon 
the  ground  of  convenience  of  witnesses  are 
addressed  to  the  discretion  of  the  court, 
and  rulings  thereon  will  not  be  reversed 
unless  there  has  been  a  clear  abuse  of  that 
discretion. — Tait  v.  Midway  Field  Oil  Co., 
28  Cal.  App.  107,  151  Pac.  378. 

62.  A  motion  for  a  change  of  venue, 
grounded  upon  the  convenience  of  wit- 
nesses, rests  in  the  discretion  of  the  trial 
court,  the  exercise  of  which  will  not  be 
disturbed  in  the  absence  of  a  showing  of  its 
abuse. — Blossom  v.  Waller,  30  Cal.  App.  439, 
158  Pac.  509. 

63.  A  mere  preponderance  in  the  number 
of  the  witnesses  claimed  to  be  necessary  to 
the  moving  party  does  not  entirely  control 
the  exercise  of  the  court's  discretion. — 
Blossom  v.  Waller,  80  Cal.  App.  439,  158 
Pac.   509. 

64.  Stipulations  admitting  as  true  cer- 
tain facts  stated  in  the  pleadings  may  be 
received  in  opposition  to  a  motion  for  a 
change  of  venue  made  upon  the  ground  of 
convenience  of  witnesses. — Blossom  v.  Wal- 
ler, 30  Cal.  App.  439,  168  Pac.  509. 

65.  Where,  upon  such  a  motion,  the  is- 
sues raised  by  the  cross-complaint  filed  In 
the  action  are  eliminated  by  the  stipula- 
tion of  the  defendant,  and  it  appears  that 
the  determination  of  the  issues  raised  by 
the  complaint  and  answer  depends   largely 


upon  the  testimony  of  the  plaintiff  and  de- 
fendant, the  motion  Is  properly  denied. — 
Blossom  v.  Waller,  30  Cal.  App.  439,  168  Pac. 
509. 

66.  As  between  the  parties  to  an  action, 
the  inconvenience  to  witnesses  of  attend- 
ing the  trial  is  not  a  factor  in  determining 
a  motion  of  change  of  venue. — Blossom  v. 
Waller,  30  Cal.  App.  439,  168  Pac.  509. 


07.     Same— Same— Abuse    of    discretion. — 

Where  an  action  for  tortious  killing, 
brought  In  Santa  Clara  county,  where  the 
killing  occurred,  was,  on  motion  of  defend- 
ant changed  to  Lake  county,  where  the  de- 
fendant resided,  and  subsequently  plaintiffs 
moved  to  change  the  place  of  trial  to 
Santa  Clara  county,  for  the  convenience  of 
witnesses,  all  of  whom  resided  there,  and 
none  of  whom  resided  In  Lake  county,  and 
could  not  be  compelled  to  attend  there,  the 
motion  was  largely  In  the  discretion  of  the 
court,  and  it  was  held  that,  in  view  of  the 
circumstances  stated  it  was  unjust  to  plain- 
tiffs to  require  them  to  take  the  depositions 
of  all  their  witnesses. — Park  v.  Oruwell,  15 
Cal.  App.  512,  115  Pac.  252. 

68.  While  the  granting  or  refusing  of 
such  a  motion  rests  in  the  discretion  of  the 
court,  where  no  reason  appears  on  the  rec- 
ord against  the  change,  the  order  denying 
the  motion  can  not  be  justified  on  the 
ground  that  the  granting  of  such  orders  is 
In  the  discretion  of  the  court. — Carr  v. 
Stern,    17   Cal.   App.    409,   120    Pac.    35. 

68.  Same— Disqualified  Judge  can  not  de- 
termine) his  duty  is  limited  to  transferring 
case  to  another  court,  judge  of  which  will 
hear  and  pass  upon  proper  motion  for  such 
change. — "Krumdlck  v.  Crump,  98  Cal.  117, 
119,  32  Pac.  800;  Anaheim  Water  Co.  v. 
Jurupa  L.  &  W.  Co.,  128  Cal.  568,  571,  61 
Pac.  80. 

As  to  disqualification  of  Judge,  see,  ante, 
$  170  and  note. 

70.  Same  —  Expense.  —  Upon  motion  for 
change  of  venue  for  convenience  of  wit- 
nesses, court  may  consider  relative  expense 
of  producing  evidence.  To  entitle  affidavits 
regarding  expense  to  any  weight,  they 
should  set  forth  particulars  regarding  ex- 
pense.— Schilling  v.  Buhne,  139  Cal.  611,  613, 
73  Pac.  431;  Miller  &  Lux  v.  Kern  Co.  L. 
Co.,   140  Cal.  132,   141,   73  Pac.  836. 

71.  Same  — Experts     and     employees     of 

party  should  be  excluded  in  considering 
convenience  of  wftnesses  on  motion  for 
change  of  venue. — Quinn  v.  Brooklyn  H.  R. 
Co.,  88  App.  DIv.  57,  8  N.  Y.  Supp.  738. 

72.  Expert  witnesses  whose  testimony  is 
derived  from  personal  knowledge  and  not 
upon  assumed  state  of  facts  are  not  within 
rule  that  convenience  of  expert  witnesses 
will  not  be  considered. — Groff  v.  Home  M. 
B.  Co.,  98  App.  Div.  152,  90  N.  T.  Supp.  691. 

78.  Same— Health  of  witness. — Affidavit 
of  witness's  physician  to  effect  that  witness 
was   affected    with    chronic    bronchitis,    and 
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that  he  considered  it  dangerous  to  life  of 
witness  to  be  in  climate  of  San  Francisco 
"at  this  season  of  the  year,"  which  was 
sworn  to  on  November  9,  1898,  is  immate- 
rial on  motion  for  change  of  place  of  trial, 
however  material  it  might  be  on  motion  to 
fix  time  for  trial  or  motion  for  continuance. 
Court  can  not  be  expected  to  take  judicial 
notice  that  climate  of  San  Francisco  is  at 
all  times  dangerous  to  one  afflicted  with 
chronic  bronchitis. — Miller  &  Lux  v.  Kern 
Co.  L.  Co.,  140  Cal.  132,  136,  137,  73  Pac. 
836. 

74.  Same-— Motion   Improperly   granted* — 

If  same  testimony  can  be  procured  In  county 
where  action  is  pending,  from  other  wit- 
nesses, transfer  should  not  be  made. — Lane 
v.  Bochlowitz,  77  App.  Div.  171,  78  N.  Y. 
Supp.   1072. 

Aa  to  motion  Improperly  denied,  abase  of 
discretion,  see  pars.  67,  68,  this  note. 

75.  If  plaintiff's  evidence  is  in  county 
where  suit  is  brought,  and  defendant  fails 
to  show  that  his  evidence  is  not  accessible 
in  said  county,  motion  should  be  denied. — 
Hanchett  v.  Finch,  47  Cal.  192,  193;  People 
v.  Plumas  E.  M.  Co.,  51  Cal.  566,  567. 

76.  Convenience  of  one  witness  alone  Is 
not  sufficient  to  authorize  change  of  place 
of  trial. — Lane  v.  Bochlowitz,  77  App.  Div. 
171,  78  N.  Y.  Supp.  1072. 

77.  If  adverse  party  resists  application 
for  change,  for  convenience  of  witnesses, 
and  shows  that  more  witnesses  reside  in 
county  where  action  was  brought  than  de- 
fendant claims  reside  in  county  to  which 
he  seeks  change  of  venue,  application 
should  be  denied. — Avery  v.  Allen,  78  App. 
Div.   540,  79  N.  Y.  Supp.   886. 

78.  Same  —  Motion     properly    granted.  — 

Witnesses  of  both  parties  being  shown  to 
reside  in  county  to  which  change  of  venue 
is  sought,  motion  should  be  granted.  — 
Sheckles  v.  Sheckles,  3  Nev.  404. 

79.  In  absence  of  any  denial  of  facts  set 
forth  in  affidavits  of  moving  party,  in  re- 
lation to  convenience  of  witnesses,  or  ob- 
jection upon  part  of  only  co-defendant  who 
has  appeared  in  action,  and  who  affiant 
swears  was  made  such  collusively  in  order 
that  adverse  party  might  control  venue, 
motion  should  prevail. — Fletcher  v.  Church, 
11  S.  D.  537,  78  N.  W.  947;  Robertson  Lum- 
ber Co.  v.  Jones,  13  N.  D.  112,  99  N.  W. 
1082. 

80.  In  suit  to  foreclose  mortgage,  upon 
land  situated  In  two  counties,  where  affida- 
vits clearly  show  that  convenience  of  wit- 
nesses would  be  promoted  by  change  of 
place  of  trial,  motion  should  be  granted. 
•  -Thompson  v.  Brandt,  98  Cal.  155,  156,  157, 
32  Pac.  890. 

81.  Where  many  books  and  records  of 
defendant,  a  going  concern,  which  will  be 
required  on  trial  are  necessary  for  daily  use 
and  all  parties  except  plaintiff  reside  in 
county    where    defendant's    principal    place 


of  business  is  located,  change  of  place  of 
trial  should  be  granted. — Groff  v.  Rome  M. 
B.  Co.,  98  App.  Div.  152,  90  N.  Y.  Supp.  691. 

82.  Where  affidavits  of  both  parties  are 
general  in  terms,  but  it  appears  from  plead- 
ings and  records  that  action  is  one  brought 
to  quiet  title  to  stock  of  corporation  de- 
fendant having  its  principal  place  of  busi- 
ness in  county  to  which  change  of  venue 
is  sought,  and  transactions  involved  In  cause 
of  action  and  defense  took  place  in  that 
county,  and  plaintiffs  grantor  and  all  de- 
fendants owning  stock  reside  therein,  and 
plaintiff  has  business  relations  therein,  mo- 
tion may  properly  be  granted  In  discretion 
of  court. — Grant  v.  Bannister,  145  Cal.  219, 
221,   222,   78   Pac.    653. 

83.  Same  Opinion  of  non-expert— State- 
ment In  counter-allldavlt. — The  statement  of 
a  non-expert  as  to  the  apparent  condition 
of  the  plaintiff  in  an  action  for  negligent 
injury  previous  to  the  arrival  of  the  physi- 
cian is  the  mere  opinion  of  the  witness,  and 
Is  entitled  to  no  consideration  by  the  court 
in  the  absence  of  a  further  statement  of 
some  material  fact  from  which  the  condi- 
tion of  the  person  may  be  inferred  by  the 
court. — Carr  v.  Stern,  17  Cal.  App.  406,  120 
Pac.  35. 

84.  Same  —  Showing;  necessary.  —  Under 
subdivision  3  of  this  section,  the  affidavit 
must  sltow  that  the  witnesses  are  material 
and  necessary  to  support  the  contention  of 
the  moving  party,  and  to  show  that  they 
are  such  material  witnesses  the  trial  judge 
should  be  informed  of  what  they  will  tes- 
tify to.  A  statement  that  they  were  present 
and  have  personal  knowledge  of  the  trans- 
action is  not  sufficient.  It  does  not  imply 
that  they  would  testify  in  favor  of  the 
moving  party,  non  constat,  but  that  they 
would  testify  against  him. — Ennls-Brown 
Co.  v.  Long,  7  Cal.  App.  313,  316,  94  Pac. 
250. 

85.  Same— Testimony  aa  to  skill  and  effi- 
ciency of  defendant's  ehauffevr. — Such  pro- 
posed testimony  is  immaterial  to  the 
question  as  to  the  negligence  of  such 
chauffeur  at  the  time  of  the  accident.— Carr 
v.  Stern,  17  Cal.  App.  406,  120  Pac.  35. 

86.  Same— Testimony   mnst    be    material. 

— Testimony  of  witnesses  for  whose  con- 
venience application  is  made  must  be  shown 
to  be  competent  and  material.  —  Lane  v. 
Bochlowitz,  77  App.  Div.  171,  78  N.  Y.  Supp. 
1072. 

87.  Corporation  —  Removal  of  action 
against — Residence. — In  view  of  section  16. 
article  XII,  of  the  constitution,  a  corpora- 
tion sued  in  a  county  other  than  Its  resi- 
dence has  no  right  to  a  removal  of  strictly 
a  personal  action  on  the  ground  of  residence 
solely,  but  such  removal  can  be  only  for 
one  of  the  other  recognized  grounds. — Lake- 
side Ditch  Co.  v.  Packwood  Ditch  Co.,  — 
Cal.  App.  — ,  195  Pac.  284,  286. 

88.  Criminal  cases-— Not  affected  by  pro* 
visions    of    section. — The    sections    of     this 
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chapter  can  not  be  applied  to  criminal 
causes,  and  affect  civil  actions  and  proceed- 
ings only.: — People  v.  Ebey,  6  Cal.  App.  769, 
771,  93  Pac.  379. 

89.  Same  —  Governed  by  provisions  off 
Penal  Code.  —  All  motions  for  change  of 
venue  in  criminal  actions  are  governed  ex- 
clusively by  provisions  of  Penal  Code. — 
People  v.  McGarveyf  56  Cal.  327,  329;  People 
v.  Suesser,  142  Cal.  364,  357,  75  Pac.  1098. 

As  to  chan**  of  place  off  trial  In  criminal 
cases,  see  Kerr's  Cyc.  Pen.  Code,  2d  ed., 
S§1034-1038,    1431,   1432  and  notes. 

90.  Cross. motion  to  retain — As  to  gen- 
crally. — Only  case  in  which  it  can  ever  be 
necessary  or  proper  for  plaintiff  on  cross- 
motion  to  ask  that  action  be  retained  for 
trial  in  county  in  which  he  has  brought  it 
[because  of  convenience  of  witnesses,  etc.], 
is  case  in  which  motion  of  defendant  is 
made  upon  ground  that  "county  designated 
in  the  complaint  Is  not  the  proper  county"; 
when  motion  on  part  of  defendant  is  made 
upon  ground  that  impartial  trial  can  not  be 
had  or  that  change  will  promote  conven- 
ience of  witnesses,  or  that  judge  Is  dis- 
qualified, plaintiff  without  cross-motion,  but 
in  response  to  defendant's  motion,  may  file 
counter  affidavits  tending  to  prove  that 
impartial  trial  can  be  had  in  county  In 
which  trial  is  pending,  and  that  convenience 
of  witnesses  would  not  be  promoted  by 
change  or  that  judge  is  not  disqualified. — 
Cook  v.  Pendergast,  61  Cal.  72,  76.  See 
Williams  v.  Keller,  6  Nev.  141. 

91.  Same  —  Am  davit    on    cross-motion.  — 

When  convenience  of  witnesses  is  alleged  in 
opposition  to  motion  on  ground  of  resi- 
dence of  defendant,  evidence  as  to  con- 
venience of  witnesses  should  be  as  full  and 
particular  as  that  which  is  required  upon 
application  for  this  cause  to  transfer  trial 
to  another  county. — Loehr  v.  Latham,  15 
Cal.  418,  419;  Crookston  v.  Centennial  E.  M. 
Co.,  13  Utah  117.  44  Pac.  714. 


92.     Same— Before   answer,  Is   premature, 

when  made  on  ground  of  convenience  of 
witnesses. — Cook  v.  Pendergast,  61  Cal.  72, 
76,  78;  McSherry  v.  Pennsylvania  C.  G.  Min. 
Co.,  97  Cal.  637,  641,  32  Pac.  711.  See  Wal- 
lace v.  Owsley,  11  Mont.  219,  27  Pac.  790. 

98.     Same  —  Same  —  Under    Practice    Act, 

cross-motion  might  be  made  where  defend- 
ant's motion  was  made  at  time  of  filing  an- 
swer, and  both  motions  might  be  heard  at 
game  time.  If  convenience  of  witnesses  re- 
quired that  action  be  retained  in  court 
where  action  was  commenced  and  plaintiff 
failed  to  make  his  motion  until  after  change 
of  venue  had  been  granted  on  motion  of  de- 
fendant, he  could  not  afterwards  move  to 
liave  case  sent  back. — Loehr  v.  Latham,  16 
Cal.  418,  419;  Pierson  v.  McCahlll,  22  Cal. 
127.  131;  Jenkins  v.  California  8.  C.  Co., 
22  Cal.  537,  538;  Hanchett  v.  Pinch,  47  Cal. 
192,  193:  Edwards  v.  Southern  Pac.  R.  Co., 
43    Cal.    460,    461;    all    of    which    cases    are 


commented  upon  in  Cook  v.  Pendergast,  61 
Cal.  72,  77,  78. 

94.  Same— Formal  cross-motion  held  not 
necessary  where  each  party  had  filed  affi- 
davits concerning  convenience  of  witnesses. 
— Loehr  v.  Latham,  15  Cal.  418,  420.  See 
McSherry  v.  Pennsylvania  C.  Q.  Min.  Co., 
97  Cal.  637,  641,  32  Pac.  711. 

98.  Same— Residence  of  defendant  in  an- 
other county  does  not  make  transfer  obliga- 
tory upon  court  if  convenience  of  witnesses 
requires  that  case  be  retained  and  cross- 
motion  is  made  in  due  time. — Hall  v.  Cen- 
tral Pac.  R.  Co.,  49  Cal.  454. 

96.  Compare i  Cook  v.  Pendergast,  61 
Cal.  72,  78;  Williams  v.  Keller,  6  Nev.  141. 

97.  Same— Unknown  residence. — Plaintiff 
who  moves  to  have  action  retained  in  county 
where  he  has  commenced  it,  on  ground  that 
residence  of  defendant  was  unknown  to  him 
at  time  he  commenced  his  action,  must  show 
affirmatively  that  he  used  diligence  to  dis- 
cover such  residence.  If  he  fails  to  do  so, 
defendant  will  be  entitled  to  have  action 
transferred  to  county  of  his  residence. — 
Loehr  v.  Latham,  15  Cal.  418,  420;  Thurber 
v.  Thurber,  113  Cal.  607,  610,  611,  45  Pac. 
852.  See  Mills  .v.  Brown,  38  Tex.  Civ.  App. 
258,   85  S.  W.  38. 

96.  Impartial  trial.  —  Question  is  not 
whether  twelve  men  can  be  found  in  county 
to  grant  defendant  fair  and  impartial  trial. 
The  law  gives  broader  right  to  litigants 
than  this.  It  is  to  have  jury  of  fair  and 
impartial  men  selected  from  body  of  county, 
people  which  are  fair  and  Impartial,  un- 
prejudiced against  defendant,  and  competent 
to  give  him  fair  and  Impartial  trial.  The 
twelve  must  be  selected  from  an  unprej- 
udiced community.  Defendants  are  entitled 
not  only  to  impartiality  of  Jury  but  to  in- 
telligence of  jury,  and  they  are  entitled 
to  have  that  jury  selected  from  Intelligence 
of  whole  body  of  people;  otherwise  if 
ninety-nine  out  of  one  hundred  were  prej- 
udiced and  biased  against  defendants  and 
twelve  were  found,  though  lacking  in  in- 
telligence, who  were  not  biased  or  prej- 
udiced, it  might  be  said  that  these  twelve 
could  give  defendants  fair  and  impartial 
trial  which  law  guarantees. — Richardson  v. 
Augustine,  6  Okla.  667,  49  Pac.  930. 

As  to  alas  of  community,  see  par.  43,  this 
note. 

As  to  Impartial  trial  In  county  being  Im- 
possible, see  note  74  Am.  Dec.  244,  245. 

99.  Same— Clear  showing;  required. — Fact 
that  impartial  trial  can  not  be  had  must  be 
clearly  established;  so  plainly  does  it  ap- 
pear that  motion  on  this  ground  should  be 
made  after  answer  that  practice  of  attempt- 
ing to  secure  jury  before  passing  on  motion 
has  been  approved.  It  has  often  been  held 
that  nothing  less  than  actual  experiment 
to  Impanel  Jury  and  consequent  failure  will 
be  sufficient  to  show  that  fair  and  impar- 
tial trial  can  not  be  had. — Watson  v.  Whit- 
ney,   23   Cal.   375,   378;   Cook   v.  Pendergast, 
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61  Cal.  72,  79,  80;  McSherry  v.  Pennsylvania 
C.  G.  Min.  Co.,  97  Cal.  637,  641,  32  Pac.  711. 
See  Mont.  In  re  Estate  of  Davis,  11'  Mont  1, 
27  Pac.  342.  Nev.  State  of  Nevada  v.  Mil- 
lain,  3  Nev.  409,  433,  461;  State  v.  Gray, 
19  Nev.  212,  216,  8  Pac.  456.  N.  M.  Lady 
Franklin  Min.  Co.  v.  Delaney,  4  N.  M.  39,  12 
Pac.  628. 

100.  Following  facts  and  circumstances 
have  been  held  to  so  clearly  show  fact  that 
fair  and  impartial  trial  can  not  be  had  in 
county,  that  it  Is  error  for  judge  to  deny 
motion:  "The  county  was  not  a  populous 
county.  It  had  been  settled  and  organized 
less  than  three  years.  Defendants  had  been 
connected  with  bank  that  had  recently 
failed,  holding  deposits  of  more  than  two 
hundred  of  citizens  of  the  county.  Charges 
of  criminality  against  the  defendants,  in 
connection  with  such  failure,  had  been 
made.  Indictments  were  pending  against 
them.  Depositors  in  numbers  were  bring- 
ing actions  against  them  to  hold  them  liable 
individually  for  such  deposits.  Hundreds 
of  the  people  of  the  county,  qualified  by  age 
for  service  as  jurors,  had  been  connected 
in  some  manner  with  the  transaction,  either 
as  jurors,  witnesses,  and  spectators  in  the 
numerous  cases  that  had  been  tried,  or  as 
grand  jurors  or  witnesses  In  the  criminal 
proceedings,  and  all  had  more  or  less  famil- 
iarized themselves  with  the  purported  facts 
of  the  transaction.  The  details  had  been 
fully  published  in  the  newspapers  of  the 
county  and  had  been  generally  circulated. 
Much  excitement  existed  in  the  county,  and 
the  facts  had  been  generally  discussed,  and 
the  impression  and  belief  generally  pre- 
vailed that  the  defendants  were  guilty  of 
wrong,  and  were  liable  to  the  plaintiff  and 
to  the  other  depositors;  and  numerous  per- 
sons had  made  special  and  repeated  efforts 
to  incite  a  feeling  of  hostility  towards  de- 
fendants."— Richardson  v.  Augustine,  5  Okla. 
667,  49  Pac.  930. 

101.  Same— Facta  should  be  stated  in  such 
manner  as  to  enable  court  to  draw  its  own 
inference  whether  impartial  trial  could  be 
had  In  particular  case,  admitting  that  prej- 
udice did  exist  in  community  against  de- 
fendant.— Sloan  v.  Smith,  3  Cal.  410,  413. 

102.  Same  Joint  defendants  can  not  re- 
move cause  without  consent  of  all  other  co- 
defendants  on  ground  that  they  can  not 
have  fair  and  impartial  trial. — Baltimore  v. 
United  R.  &  E.  Co„  99  Md.  82,  57  Atl.  675. 

108.     Inanflclent  notice— Second   notice. — 

Where  a  notice  of  motion  to  change  place  of 
trial  was  Insufficient  under  section  1005, 
the  denial  of  the  motion  thereon  did  not  ex- 
haust the  power  of  the  court,  and  it  was 
proper  to  allow  a  second  notice  to  be  given, 
and  to  consider  the  motion  made  thereon.— 
Lundy  v.  Lettunich,  —  Cal.  App.  — >  195  Pac. 
451,  453. 

104.  Jurisdiction. — As  to  generally  supe- 
rior (formerly  district)  oourt  is  court  of 
general  jurisdiction,  and  causes  may  be 
removed  from  one  district  or  county  to  an- 


other county  or  district  in  manner  provided 
by  statute. — Reyes  v.  Sanford,  6  Cal.  117. 

A*  to  Jurisdiction,  see,  ante,  %  896  and  note 
pars.  77-83;  post,  1 398  and  note  pars.  24, 
25. 


105.  Same-— To  determine  venue. — Court 
of  county  in  which  action  Is  brought  has 
sole  jurisdiction  to  determine  question  as 
to  nature  of  action  and  proper  venue. — 
Jones  v.  District  Court,  92  Minn.  205,  99 
N.  W.  806;  Bell  v.  Polymero,  99  App.  Div. 
303,  90  N.  T.  Supp.  920. 

106.  Where  action  has  been  commenced 
In  improper  county  and  demand  made  for 
change  of  place  of  trial  to  proper  county, 
affidavits  concerning  disqualification  of 
judge  of  proper  county,  filed  in  court  where 
action  was  commenced,  must  be  disre- 
garded. The  disqualification  must  be  de- 
termined in  court  of  proper  county  for  trial 
of  action.  Where  statute  provides  that  if 
competent  judge  of  another  district  court 
will  appear  and  try  action  In  place  of  dis- 
qualified judge  transfer  shall  not  be  made, 
the  practice  of  permitting  court  of  improper 
county  to  determine  such  question  might 
have  effect  of  conferring  jurisdiction  of 
case  upon  it  in  manner  not  provided  by 
statute. — Smith  v.  People,  2  Colo.  App.  99, 
29  Pac.  924. 

107.  Same  — To  vacate  order  cfaanginn- 
▼e»«e. — Order  made  inadvertently,  or  upon 
condition,  may  be  set  aside.  Court  retains 
sufficient  jurisdiction  to  make  this  order. 
— Estep  v.  Armstrong,  69  Cal.  536,  638,  11 
Pac.  182;  Baker  v.  Fireman's  Fund  Ins.  Co.. 
73  Cal.  182,  185,  14  Pac.  686;  Schultz  v. 
McLean,  109  Cal.  437,  444,  42  Pac.  657.  See 
Salomon  v.  Chicago  Title  &  Trust  Co.,  115 
111.  App.  194;  Mudge  v.  Hull,  66  Kan.  814, 
43  Pac.  242. 

108.  After  order  has  been  executed  and 
jurisdiction  of  another  court  attached,  or- 
der can  not  be  vacated  and  further  pro- 
ceedings had  in  court  which  granted  change 
of  venue. — Stone  v.  Byars,  32  Tex.  Civ.  App. 
154,   73    S.   W.   1086. 

100.  Same— Transfer  from  one  depart- 
ment to  another  of  same  court,  by  order  of 
presiding  judge,  In  violation  of  rules  of 
court,  does  not  affect  jurisdiction. — White 
v.  Superior  Court,  110  Cal.  60,  66,  68,  42 
Pac.  482.  See  Brown  v.  Campbell,  110  Cal. 
644,   648,   43  Pac.  12. 

110.  Same— Transfer  on  motion  of  conrt 

gives  jurisdiction  to  court  to  which  transfer 
is  made.  If  erroneous,  remedy  is  by  appeal. 
In  collateral  proceedings  it  will  be  pre- 
sumed that  court  knew  of  good  reason  for 
making  order  of  transfer. — In  re  Whitmore, 
9  Utah   441,   35   Pac.   624. 

111,  Compare  t  Miller  v.  Claflln,  11  Colo. 
App.  192,  55  Pac.   201. 

11*.  Haidamai  —  Only  proper  remedy 
when  court  refuses  or  unnecessarily  delays 
to  decide  motion.  It  is  not  proper  remedy 
to  review  erroneous  order  granting,  or  re- 
fusing to  grant,  change  of  place  of  trial.—- 
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People  ex  rel.  Flagley  v.  Hubbard,  22  Cal. 
34,  36;  People  ex  rel.  Meminger  v.  Sexton,  24 
Cal.  78,  83;  People  ex  rel.  Polhemus  v.  Pratt, 
28  Cal.  166,  169,  87  Am.  Dec.  110;  People  ex 
rel.  Wheaton  v.  Weston,  28  Cal.  639,  640; 
Cariaga  v.  Dryden,  29  Cal.  307,  309;  Lewis  v. 
Barclay,  35  Cal.  213,  214;  People  v.  Sexton, 
37  Cal.  532,  534;  Beghul  v.  Swan,  39  Cal. 
411;  Clark  v.  Crane,  57  Cal.  629,  634;  County 
of  San  Joaquin  v.  Superior  Court,  98  Cal. 
602,  33  Pac.  482;  Strong  v.  Grant,  99  Cal. 
100,  102,  33  Pac.  733;  People  ex  rel.  Gesford 
v.  Superior  Court,  114  Cal.  466,  471,  472, 
479,  46  Pac.  383. 


As  to  BUBdamns,  see,  ante,  99  51,  76,  165; 
post,  S  398,  pars..  26,  27;  98  1084-1087  and 
notes;  8  1102  and  note;  also,  note  89  Am. 
Dec.  739. 

118.  Motion  for  chance  of  venae— An  to 
n-enerally. — A  formal  motion  for  a  change  of 
venue  which  appellant  served  on  the  at- 
torneys for  the  plaintiff,  if  it  is  to  be 
treated  as  a  notice  of  such  motion  also,  is 
radically  defective  in  the  very  essential 
particular  required  by  section  1010,  post, 
when  it  does  not  state  any  time  when  the 
motion  would  be  made  or  brought  on  for 
hearing,  and  for  that  reason  the  motion  for 
a  change  of  the  place  of  trial  was  properly 
denied. — Bohn  v.  Bohn,  164  Cal.  582,  129 
Pac.  981,  983. 

An  to  motion  for  change  of  venae,  see, 
ante,  9  396,  note  pars.  86-93. 

As  to  renewal  of  motion,  see  note  74  Am. 
Dec.  242. 

114.  Since  a  motion  is  required  to  be 
made  for  an  order  for  a  change  of  venue 
whereby  the  right  of  adverse  litigant  may 
be  affected,  it  must  be  upon  notice  to  such 
party. — Bohn  v.  Bohn,  164  Cal.  632,  129  Pac. 
981,  983. 

115.  Motion  for  change  of  venue  is  the 
formal  application  to  the  court  for  its  order 
in  the  regular  course  of  procedure,  and  is 
the  basis  for  such  order.— Jaques  v.  Owens, 
18  Cal.  App.  114,  116,  122  Pac.  430. 

116.  Same— Coart  will  not  go  Into  the 
merits  of  the  action  on  a  motion  to  change 
the  place  of  trial. — O'Brien  v.  O'Brien,  16 
Cal.  App.  197,  116  Pac.  696,  citing  McKenzle 
v.  Barling,  101  Cal.  459,  36  Pac.  8. 

117.  Same— May  bo  •lea'  within  reason- 
able time  after  lssae. — A  motion  made  under 
subdivision  3  of  above  section  is  not  re- 
quired to  be  filed  at  the  time  defendant  an- 
swers or  demurs,  but  may  be  made  within 
a  reasonable  time  after  the  cause  is  at  is- 
sue upon  the  facts. — Barclay  v.  Supreme 
Lodge,  14  Cal.  App.  426,  167  Pao.  701. 

118.  Same— Shonld  be  promptly  made— 
And  proceeding  proseeated  diligently. — The 

motion  should  be  made  at  the  earliest  op- 
portunity, and  if  not  so  made  the  applicant 
should  explain  the  seeming  lack  of  dili- 
gence on  his  part. — Lundy  v.  Lettunich,  — 
Cal.  App.  — ,  195  Pac  451,  452. 


119.  Same  — To  county  of  defendant's 
residence.  —  Under  sections  395  and  396, 
ante,  but  one  right  is  given  to  a  defend- 
ant in  a  personal  action  to  move  to  change 
the  place  of  trial  of  the  action  to  the  county 
of  his  residence,  and  but  one  time  fixed 
when  he  may  assert  it,  and  he  Is  only  then 
entitled  to  an  order  therefor  upon  a  suffi- 
cient showing  in  his  affidavits  of  merits.  If 
his  motion  therefor,  made  at  the  time  he 
filed  his  demurrer,  Is  properly  denied  for 
an  insufficient  affidavit  of  merits,  he  can 
not  subsequently  renew  the  motion  on  the 
ground  that  the  action  was  not  brought  in 
the  proper  county. — McNeill  &  Co.  v.  John 
Doe,  163  Cal.  338,  126  Pac.  845. 

120.  The  submission,  by  consent  of  coun- 
sel and  of  the  trial  court,  of  a  subsequent 
motion  for  a  change  of  the  place  of  trial, 
to  be  argued  on  briefs,  did  not  operate  as 
a  consent  on  the  part  of  counsel  for  the 
plaintiff  and  the  court  that  the  defendant 
might  renew  the  motion  and  relate  back 
so  as  to  revive  the  original  motion. — McNeill 
&  Co.  v.  John  Doe,  163  Cal.  S88,  125  Pac 
345. 

121.  Same-— Some — Parties    defendant. — 

One  who  properly  should  have  been  a  plain- 
tiff in  the  action,  but  who  refuses  to  become 
such  and  therefor  is  made  a  nominal  de- 
fendant, Is  not  a  "defendant"  within  the 
meaning  of  section  395  of  the  Code  of  Civil 
Procedure,  providing  for  a  change  of  the 
place  of  trial  of  such  an  action;  and  his 
joinder  as  such  will  not  prevent  a  non- 
resident defendant  from  changing  the  place 
of  trial  to  the  county  of  his  residence,  not- 
withstanding the  absence  of  a  showing  that 
the  nominal  defendant  was  not  a  resident  of 
the  county  in  which  the  action  was  brought. 
— Donohoe  v.  Wooster,  168  Cal.  114,  124  Pac. 
730. 

122.  The  joining  as  party  defendant  of 
one  against  whom  no  cause  of  action  is 
stated  does  not  deprive  the  other  defendant 
of  the  right  to  have  the  action  tried  in  the 
county  of  his  residence. — Donohoe  v.  Woo- 
ster,  163  Cal.  114,  124  Pac.  730. 

123.  Same — Same  —  Showing    essential. — 

Where  there  are  several  defendants  in  a 
personal  action,  a  nonresident  defendant, 
moving  alone,  Is  not  entitled  to  have  the 
place  of  trial  changed  to  the  county  of  his 
residence,  in  the  absence  of  a  showing  that 
none  of  the  other  defendants  are  residents 
of  the  county  in  which  the  action  was 
brought — Donohoe  ▼.  Wooster,  163  Cal.  114, 
124  Pac  730. 

124.  The  right  to  a  change  of  place  of 
trial  must  be  determined  by  the  conditions 
existing  at  the  time  of  the  appearance  of 
the  party  demanding  the  change. — Donohoe 
v.  Wooster,  163  Cal.  114,  124  Pac.  730. 

126.  New  trial— Motion  for  new  trial- 
Transferred,  when. — New  trial  and  motion 
for  new  trial  must  be  transferred  for  hear- 
ing If  judge  has  become  disqualified.  Dis- 
position  of  motion  for  new   trial  amounts 
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to  trial  within  meaning  of  this  section. — 
Finn  v.  Spagnoll,  67  Cal.  330,  331,  332,  7  Pac. 
746. 

126.  Order  changing  place  of  trial— As  to 
necessity  for. — A  change  in  the  place  of 
trial  can  only  be  effected  through  an  order 
of  the  court  after  its  Judicial  action  has 
been  invoked,  by  bringing  the  matter  on 
for  a  hearing:,  where  the  right  to  transfer 
can"  be  contested.  The  court  must  be  ap- 
plied to  for  an  order  of  transfer. — Keeley 
v.  Superior  Court,  26  Cal.  App.  213,  146  Pac. 
526. 

127.  Same— Dismissal,  as  order  denying 
motion. — Where  motion  for  change  of  place 
of  trial  and  motion  for  dismissal  of  action 
are  pending  at  same  time,  order  of  dismis- 
sal is  in  effect  also  an  order  denying  motion 
for  change  of  place  of  trial,  although  lat- 
ter motion  was  not  passed  upon. — People  ex 
rel.  Carrlllo  v.  De  la  Guerra,  24  Cal.  73,  74, 
76. 

128.  Same  — Made  on  motion.  —  Order 
changing  place  of  trial  shall  be  made  "on 
motion,"  but  the  basis  for  the  motion  Is 
the  demand  and  affidavit  of  merits. — Jaques 
v.  Owens,  18  Cal.  App.  114,  122  Pac.  430. 

120.  Same  — Need  not  state  grounds  of 
transfer  If  they  be  shown  by  whole  record. 
— Keen  v.  Brown,  45  Fla.  693,  35  So.  401. 

130.  Plaintiff  may  move  —  To  change 
plaee  of  trial  after  issues  are  made,  on 
ground  that  convenience  of  witnesses  and 
ends  of  justice  will  be  promoted  by  change; 
cases  which  recognize  his  right  to  cross- 
motion  presumed  this  much.  He  also  may 
move  to  change  place  of  trial  on  ground 
that  fair  and  impartial  trial  can  not  be 
had  in  county  where  action  has  been  com- 
menced, or  whenever  he  ascertains  dis- 
qualification of  Judge.-*-Cook  v.  Pendergast, 
61  Cal.  72,  79.  See  Grewell  v.  Walden,  23 
Cal.  165,  168,  169;  Llndsley  v.  Sheldon,  88 
N.  Y.  Supp.  192,  43  Misc.*  Rep.  116;  Wil- 
loughby  v.  Northeastern  R.  Co.,  46  S.  C. 
317,  24  S.  E.  308. 

As  to  motion  by  plaintiff  on  ground  that 
his  action  la  In  wrong  county,  see,  ante, 
§  396  and  note  par.  60. 

181.  Power  of  court  to  change— Superior 
court  can  not  change  the  place  of  trial  ex- 
cept in  the  cases  and  for  the  causes  pro- 
vided for  by  law,  and  the  only  authority  Is 
that  given  by  this  section. — Gridley  v.  Fel- 
lows, 166  Cal.  765,  138  Pac.  355. 

182.  Prohibition — Will  not  Issue. — After 
order  denying  motion  for  change  of  place 
of  trial,  and  appeal  therefrom,  trial  court 
retains  sufficient  Jurisdiction  that  its  action 
in  proceeding  to  trial  pending  appeal  is  not 
void,  and  will  not  be  stayed  by  writ  of 
prohibition.  —  People  ex  rel.  Scannell  v. 
Whitney,  47  Cal.  584,  585;  Howell  v.  Thomp- 
son, 70  Cal.  635,  637,  11  Pac.  789.  See  South- 
ern Pac.  Co.  v.  Superior  Court  63  Cal.  607, 
610. 

As  to  prohibition,  see,  ante,  &{  51,  76,  165 
and  notes;  also,  9  396  and  note  pars.  95,  96; 

746 


also,  post,  fi  398  and  note  par.  39;  5§  1102- 
1105  and  notes. 

183.  Removal  to  federal  courts— Is  right 
which  was  denied  in  early  case  of  Johnson 
v.  Gordon,  4  Cal.  368,  374,  which  held  act  of 
Congress  of  1789,  providing  for  removal, 
to  be  unconstitutional.  This  case  was  later 
overruled. — See  Warner  v.  Steamship  Uncle 
Sam,  9  Cal.  697,  703,  710,  724,  729;  Ferris  v. 
Coover,  11  Cal.  175,  186;  Hart  v.  Burnett, 
20  Cal.  169,  171;  Greely  v.  Townsend,  25  Cal. 
604,  613,  614. 

134.  After  enunciation  of  doctrine  of 
Johnson  v.  Gordon,  4  Cal.  368,  374,  the  state 
legislature  attempted  to  remedy  the  sup- 
posed evils  of  decision  by  enacting  statute 
of  April  9,  1855,  authorizing  such  removals. 
This  statute  was  held  to  be  unconstitutional 
and  unnecessary  In  Greely  v.  Townsend.  25 
Cal.  604,  614.  Act  of  Congress  of  1789  as 
subsequently  amended  now  regulates  sub- 
ject of  such  removals.  For  this  statutory 
law  see  act  of  Congress  of  March  3,  1875, 
chapter  137,  sections  1-7  (18  Statutes  at 
Large,  470),  as  amended  by  act  of  Congress, 
August  13,  1888,  chapter  866  (25  Statutes 
at  Large,   434);   4  Fed.   Stats.   Ann.   265-380. 

Aa  to  this  subject  la  general,  see  exten- 
sive notes  in  4  Fed.  Stats.  Ann.,  pp.  313-349. 

135.  Same  — Action  against  elttsen  and; 
alien  on  Joint  and  several  obligation  should 
be  removed  upon  application  of  alien. — 
Sheehy  v.  Holmes,  55  Cal.  485,  487. 

ISO.  Same  — Action  between  alien  and 
alien  is  not  one  which  may  be  removed  to 
federal  courts  on  ground  of  residence.  Pe- 
tition and  record  must  affirmatively  show 
that  cause  Is  one  between  citizen  and  alien. 
— Welch  v.  Tennent,  4  Cal.  203;  Orosco  v. 
Gagliardo,  22  Cal.  83,  85. 

137.  Same — Action  by  state  to  recover 
taxes  levied  by  it  upon  property  of  corpora- 
tion organized  under  its  laws  can  not  be 
removed  to  circuit  court  although  corpora- 
tion bases  its  defense  partly  upon  provi- 
sions of  fourteenth  amendment  to  federal 
constitution. — People  v.  Southern  Pac.  R. 
Co.,  65  Cal.  553,  554,  4  Pac.  568. 

138.  Same— Affirmative  showing  of  right 

of  removal  must  be  made  by  petition  and 
record. — Southern  Pac.  R.  Co.  v.  Superior 
Court,  63  Cal.  607,  609;  Knott  v.  McGilvray. 
124  Cal.  128,  131,  56  Pac.  789. 

139.  Same— All  defendants  must  Join  In 
application  for  removal,  and  all  must  be 
aliens  or  citizens  of  another  state  to  au- 
thorize removal  on  ground  of  residence. 
This  is  general  rule  to  which  there  are  cer- 
tain exceptions. — People  ex  rel.  Calderwood 
v.  Hager,  20  Cal.  167,  169;  Calderwood  v. 
Braly,  28  Cal.  97,  99. 

140.  Same— Appeal. — Order  refusing  re- 
moval to  federal  courts  is  not  appealable  as 
order  made  before  final  judgment.  State 
supreme  court  can  not  pass  on  merits  of 
motion  even  with  consent  of  parties,  as 
consent   can   not  confer  jurisdiction. — Hop- 
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per  v.  Kalkman,  17  Cal.  517;  Broks  v. -Cal- 
derwood,  19  Cal.  124,  125. 

141.  On  appeal  from  final  judgment  an 
order  refusing  to  grant  application  for  re- 
moval may  be  reviewed  as  an  intermediate 
or<ler. — Francisco  v.  Manhattan  Ins.  Co..  36 
Cal.  283,  287;  Tripp  v.  Santa  Rosa  St.  R.  Co., 
69  Cal.  631,  632,  11  Pac.  219;  State  of  Nevada 
ex  rel.  Combination  Silver  Min.  Co.  v.  Cur- 
ler, 4  Nev.  445,  447. 

142.  Same—  Same  —  Preemption  on  ap- 
peal.— Upon  renewal  of  defendant's  appli- 
cation for  removal,  after  cause  has  been  re- 
manded by  circuit  court  and  dismissed 
against  resident  co-defendant,  upon  affida- 
vits that  circuit  court  had  remanded  cause 
because  of  joinder  of  resident  co-defendant 
and  upon  affidavits  alleging  that  such  co- 
defendant  had  been  fraudulently  joined  as 
defendant  for  purpose  of  preventing  re- 
moval to  circuit  court,  if  plaintiff  files  coun- 
ter-affidavits stating  that  Joinder  was  not 
fraudulent  and  that  cause  had  been  re- 
manded because  of  insufficiency  of  defend- 
ant's petition,  it  will  be  presumed  that 
court  found  facts  to  be  as  stated  in  counter- 
affidavits.— Knott  v.  McGilvray,  124  Cal.  128, 
130,  131,  66  Pac.  789. 

143.  Same— Dlimiiial  after  application. — 

Plaintiff  may  dismiss  his  action  against  non- 
resident defendant  after  filing  of  applica- 
tion for  removal  to  federal  courts  and  pend- 
ing hearing  thereof,  and  proceed  to  take 
judgment  against  remaining  resident  de- 
fendants. Fact  that  nonresident  defendant 
claims  dismissal  against  himself  and  Judg- 
ment by  default  against  his  co-defendants, 
who  were  his  tenants  upon  land  involved  in 
suit,  was  result  of  conspiracy  between 
plaintiff  and  said  tenants,  will  not  entitle 
nonresident  defendant  landlord  to  have  his 
application  granted  and  cause  removed 
after  such  dismissal. — Reed  \.  Calderwood, 
22  Cal.  463,   465. 

144.  Same  —  Jurisdiction.  —  State  court 
does  not  lose  entire  jurisdiction  nor  does 
circuit  court  acquire  complete  jurisdiction 
upon  filing  of  petition  and  bond  for  re- 
moval. If  suit  does  not  really  and  substan- 
tially involve  dispute  or  controversy  prop- 
erly within  jurisdiction  of  circuit  court  it 
is  its  duty  to  dismiss  or  remand  suit.  Pro- 
ceedings in  state  court  are  stayed  or  sus- 
pended until  case  is  remanded.  If  jurisdic- 
tion of  state  court  were  lost  by  filing  of 
petition  and  bond  it  could  not  be  restored 
by  order  of  circuit  court  remanding  cause. 
If  then  state  court  proceeds  with  trial  after 
filing  of  petition  and  bond  its  proceedings 
are  not  null  and  void,  but  merely  erro- 
neous and  are  valid  until  reversed  or  set 
aside.  It  is  not  even  error  for  state  court 
to  proceed  with  case  after  filing  of  peti- 
tion and  bond  unless  such  petition  shows 
that  case  is  one  of  federal  cognizance. — 
Southern  Pac.  R.  Co.  v.  Superior  Court,  63 
Cal.  607,  .608,  610.  See  Francisco  v.  Man- 
hattan Ins.  Co.,  36  Cal.  283,  286. 


145.  After  order  of  removal  made  by  dis- 
trict court,  supreme  court  will  not  on  appli- 
cation for  writ  of  mandamus  review  order 
nor  issue  mandate  to  compel  superior  court 
to  revise,  rescind,  or  reverse  its  action  In 
premises,  or  proceed  in  any  manner  antag- 
onistic to  such  action.  The  court  had  juris- 
diction to  hear  and  determine  petition  for 
removal,  and  such  action  and  determination 
can  not  be  void,  however  erroneous  it  may 
be. — Francisco  v.  Manhattan  Ins.  Co.,  36 
Cal.  283,  286. 

146.  Same— Same-— Order  by  state  court 
Is  unnecessary. — Circuit  court  acquires  ju- 
risdiction on  filing  of  copies  of  record  of 
proceedings  of  state  court  and  of  petition 
and  bond  for  removal. — Southern  Pac.  R. 
Co.  v.  Superior  Court,  63  Cal.  607,  608. 


147.  Same— Same  —  Proceedings  In  state 
court  after  removal  were  absolutely  void 
under  act  of  legislature  of  California  of 
April  9,  1855. — Orosco  v.  Gagliardo,  22  Cal. 
83,  86. 

148.  Same— Same — State  court  has  right 
to    Inquire    Into    truth    of    facts    set    up    in 

petition    and    to    investigate    sufficiency    of 
bonds. — Orosco  v.  Gagliardo,   22  Cal.   83,   86. 

149.  Same— Mandamus. — Removal  to  fed- 
eral court  may  be  compelled  by  writ  of 
mandamus  if  trial  court  improperly  denies 
application. — Hopper  v.  Kalkman,  17  Cal. 
517. — Orosco   v.    Gagliardo,    22   Cal.    83. 

150.  Compares  Francisco  v.  Manhattan 
Ins.  Co.,  36  Cal.  283,  286;  Southern  Pac.  R. 
Co.  v.  Superior  Court,  63  Cal.  607,  608,  610: 
State  of  Nevada  ex  rel.  Combination  S. 
Min.  Co.  v.  Curler,  4  Nev.  446,  447. 

151.  Same — Prohibition.— Filing  of  peti- 
tion and  bond  for  removal  does  not  devest 
state  court  of  jurisdiction  so  far  as  to 
authorize  writ  of  prohibition  to  prevent  it 
from  proceeding  to  try  cause. — Central  Pac. 
R.  Co.  v.  Superior  Court,  62  Cal.  618,  45 
Am.  Rep.  663;  Southern  Pac.  R.  Co.  v.  Supe- 
rior Court,  63  Cal.  607,  613,  614. 

152.  Overrullna;i  Sheehy  v.  Holmes,  55 
Cal.  485,  487. 

153.  Same— Renewal    of    application. — In 

action  for  death  caused  by  negligent  injury 
to  deceased  while  passing  building  in  proc- 
ess of  erection,  where  resident  owner  of 
building  and  nonresident  contractor  em- 
ployed in  erecting  it,  were  joined  as  co- 
defendants  in  good  faith,  and  not  for  fraud- 
ulent purpose  of  preventing  removal,  and 
cause  had  been  removed  to  circuit  court 
upon  an  insufficient  petition  and  remanded 
for  that  reason,  contractor  is  not  subse- 
quently entitled  to  removal  of  cause  merely 
because,  upon  trial,  resident  owner  obtains 
nonsuit  on  ground  that  nonresident  defend- 
ant is  independent  contractor  and  is  alone 
responsible  for  death. — Knott  v.  McGilvray, 
124  Cal.  128,  130,  56  Pac.  789. 

154.  Same — Right  I*  In  nature  of  priv- 
ilege which  defendant  may  avail  himself  of 
but  does  not  go  to  Jurisdiction  of  state  court 
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when  no  motion  is  made  to  transfer  cause. 
— Hirsch  v.  Rand,  39  Cal.  315,  318. 

155.  Special  proceedings. — Proceedings  in 
probate  court,  or  proceedings  for  condemna- 
tion of  land,  may  be  transferred  upon  proper 
showing  of  disqualification  of  judge,  con- 
venience of  witnesses,  etc.,  to  another 
county,  but  defendant  has  no  right  to 
change  of  place  of  trial  of  proceeding  for 
condemnation  of  land,  to  county  of  his  resi- 
dence.— In  matter  of  White,  37  Cal.  190,  192; 
People  ex  rel.  Burdell  v.  Probate  Court, 
46  Cal.  246,  248;  City  of  Santa  Rosa  v. 
Fountain  W.  Co.,  138  Cal.  579,  580,  71  Pac. 
1123,   1136. 

As  to  change  of  place  of  trial  of  proceed- 
ing* for  condemnation  of  land,  see,  $  1248 
and  note. 

As  to  trials  In  probate  proceedings,  see, 
post,   §  1313  and  note. 

156.  Same— Certiorari  is  not  proceeding 
in  which  change  of  place  of  trial  may  be 
had. — State  ex  rel.  King  v.  Martin,  100  Mo. 
App.   479,  74  S.  W.  886. 

157.  Same— Contempt. — In  contempt  pro- 
ceedings defendant  has  no  right  to  change 
of  venue. — Bloom  v.  People,  23  Colo.  416, 
48  Pac.  519. 


158.  Same—Disbarment  proceedings. — De- 
fendant in  disbarment  proceeding  is  entitled 
to  have  an  impartial  tribunal  try  his  case 
and  if  his  affidavits  for  change  of  venue 
show  that  he  can  not  have  fair  and  impar- 
tial trial  in  court  where  action  has  been 
commenced,  order  denying  his  application  is 
erroneous. — State  ex  rel.  Scott  v.  Smith,  176 
Mo.  90,  75  S.  W.  586. 

159.  Same  —  Garnishment       proceedings 

may  be  transferred  to  county  of  residence 
of  garnishee  on  proper  application  there- 
for.— State  ex  rel.  Wyman  v.  Superior  Court, 
40  Wash.  443,  82  Pac.  875. 

160.  Right  under  section  895,  ante— Sub- 
ject to  right  under  subdivision  2,  this  sec- 
tion.— Under  section  395  the  defendants  have 
a  right  to  have  the  case  tried  in  the  county 
of  their  residence,  but  this  right  Is  sub- 
ject to  the  right  given  either  party  by  sec- 
tion 397  to  have  the  place  of  trial  changed 
"when  there  is  reason  to  believe  that  an 
impartial  trial  can  not  be  had"  in  the  county 
where  the  action  is  pending. — J.  I.  Case  T. 
Co.  v.  Copren  Bros.,  35  Cal.  App.  70,  169 
Pac.   443. 

161.  Same — Showing  required. — The  de- 
fendants to  have  the  case  tried  in  the 
county  of  their  residence  should  not  be 
taken  from  them  without  a  clear  showing 
liy  plaintiff  that  a  fair  and  impartial  trial 
can  not  be  had  in  such  county. — J.  I.  Case 
T.  Co.  v.  Copren  Bros.,  35  Cal.  App.  70,  169 
Pac.  443. 

162.  Same— Sane  Order  can  not  be  dis- 
turbed, except  for  abuse  of  discretion. — An 

application  to  change  the  venue  on  the 
ground  that  an  impartial  trial  can  not  be 
had  in  the  county  where  the  case  is  pending 


is  addressed  to  the  sound  legal  discretion 
of  the  court,  and  its  action  thereon  can  not 
be  disturbed  on  appeal  unless  it  clearly 
appears  that  there  was  an  abuse  of  discre- 
tion.— J.  I.  Case  T.  Co.  v.  Copren  Bros.,  85 
Cal.  App.  70,  169  Pac.  448. 

168.     Statutory  grounds  are  only  ones  for 

which  court  has  authority  to  change  place 
of  trial. — Commercial  Nat.  Bank  v.  David- 
son, 18  Ore.  57,  22  Pac.  617. 


164.  Stipulation  of  parties 
authority  for  order  of  court  to 
of  trial  for  convenience  of 
Duffy  v.  Duffy,  104  Cal.  602, 
443;  Vaughn  v.  Hlxon,.  50  Kan. 
358;  Kane  v.  Kane,  35  Wash. 
842. 


la    sufficient 

change  place 

witnesses.?— 

604,   38    Pac 

773,  32  Pac. 

517,   77   Pac. 


165.  Time    to    move— Aa    to    generally. — 

Section  396,  ante,  has  changed  rule,  if  it 
ever  was  rule,  which  required  motion  or  no- 
tice of  motion,  in  all  cases  to  precede  or  ac- 
company answer  or  demurrer;  prohibition 
of  motion  made  on  ground  that  county 
designated  in  complaint  is  not  proper 
county,  except  where  affidavit  is  filed  and 
written  demand  made  when  answer  or  de- 
murrer is  filed,  is  Itself  permission  that 
motion  on  any  other  statutory  ground  may 
be  made  by  defendant,  without  affidavit  and 
demand,  within  reasonable  time  after  his 
appearance;  neither  plaintiff  nor' defendant 
can  move  for  change  of  place  of  trial  be- 
cause of  convenience  of  witnesses  or  be- 
cause fair  trial  can  not  be  had  until  event 
has  occurred  which  will  enable  court  to  de- 
cide what  facts  are  material  to  be  proved 
by  respective  parties,  or  what  will  assist 
court  to  determine  whether  such  local  prej- 
udice exists  as  may  influence  conduct  of 
Jury. — Cook  v.  Pendergast,  61  Cal.  72,  78, 
79,  80;  Howell  v.  Stetefeldt  P.  Co.,  69  Cal. 
153,  154,  10  Pac.  890;  Sheckles  v.  Sheckles, 
3  Nev.  404;  Riley  v.  Pelletler,  134  N.  C.  316, 
46  S.  E.  734. 

See  pars.  55,  92,  93,  this  note. 

166.  Application  for  change  of  venue  be- 
cause of  prejudice  of  inhabitants  of  county 
should  be  made  before  time  of  trial,  or  will 
be  waived. — Anderson  v.  Mammoth  Min.  Co., 
26  Utah  357,  73  Pac.  412.  See  White  v.  Chi- 
cago M.  &  St.  P.  R.  Co.,  6  Dak.  508,  41  N.  W. 
730. 

167.  Motion  made  on  ground  that  defend- 
ants are  nonresidents  of  county  and  that 
plaintiff  resides  in  county  in  which  action 
has  been  commenced  must  be  made  within  a 
reasonable  time.  Whether  it  should  be  made 
at  first  appearance,  discussed  but  not  de- 
cided.— County  of  Sutter  v.  Sargent  (CaL 
Sept.  26,  1905),  1  Whiting,  Cal.  App.  Dec. 
485,   489. 

As  to  time  for  making  motion,  see  note 
74  Am.  Dec.  242,   243. 

168.  Transfer  to  another  county  — Not 
necessary,  when. — One  who  makes  a  motion 
under  subdivision  4  of  this  section  and  finds 
a  qualified  judge  presiding,  he  Is-  not  prej- 
udiced by  the  refusal  of  that  judge  to  trans- 
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fer  the  action  or  proceeding  to  another 
county,  even  though  the  Judge  who  as- 
sumes the  duty  of  trying  the  action  or  hear- 
ing the  proceeding  had  been  called  in  from 
another  county  by  the  disqualified  judge.— 
Matter  of  Application  of  Burch,  168  Cal.  18, 
141  Pac.  818. 

As  to  transfer  of  hearing;  of  motion,  see, 
post,  S  1006  and  note. 

lit*     Waiver  of  right— A*  to  generally. — 

Right  to  have  cause  tried  in  particular 
county  is  one  personal  privilege  which  party 
may  waive,  either  expressly  or  by  Implica- 
tion.— Tooms  v.  Randall,  8  Cal.  438,  440; 
Reyes  v.  Sanford,  6  Cal.  117;  Pearkes  v. 
Freer,  9  Cal.  642;  Watts  v.  White,  18  CaL 
321,  324;  Jones  v.  Frost,  28  Cal.  246,  246; 
Cook  v.  Pendergast,  61  Cal.  72,  77;  Powell  v. 
Sutro,  80  Cal.  559,  561,  22  Pac.  808;  Warner 
v.  Warner,  100  Cal.  11,  16,  84  Pac.  528; 
Brady  v.  Times-Mirror  Co.,  106  Cal.  5.6,  61, 
39  Pac.  209;  Hearne  v.  De  Young,  111  Cal. 
373,  376,  43  Pac.  1108;  Herd  v.  Tuohy,  133 
Cal.  55,  60,  65  Pac.  189.  See  Colo.  Forbes 
v.  Board  of  Commissioners,  23  Colo.  844,  47 
Pac.  888;  Smith  v.  People,  2  Colo.  App.  99,  29 
Pac.  924,  925-  Tex.  Gulf  C.  A  S.  F.  R.  Co.  v. 
Rogers,  37  Tex.  Civ.  App.  99,  82  S.  W.  822; 
Lyon  v.  Waggoner,  37  Tex.  Civ.  App.  205,  83 
S.  W.  46.  Utah.  White  v.  Rio  Grande  W.  R. 
Co.,  25  Utah  346,  71  Pac.  593.  Wash.  State 
ex  rel.  Allen  v.  Superior  Court,  9  Wash. 
668,  38  Pac.  206. 

As  to  waiver  generally,  see,  ante,  9  396 
and  note  pars.  44-47. 

As  to  waiver  of  right  to  change  place  of 
trial  In  personal  action*  to  the  county  of 
defendant's  residence,  see,,  ante,  8  396,  note 
par.  187. 

170.  In  view  of  the  provision  of  the 
above  section  that  the  court  may  on  mo- 
tion change  the  place  of  trial  in  personal 
actions,  to  the  county  of  defendant's  resi- 
dence, the  right  is  waived  in  the  absence 
of  an  application  invoking  judicial  action. 
— Lundy  v.  Lettunlch,  —  Cal.  App.  — ,  195 
Pac.  451,  452. 

171.  Same— Action  concerning;  real  estate. 

— First  demand  is  not  waived  by  failure  to 
appeal  from  order  denying  change  and  by 
renewing  motion,  in  action  involving  title 
to  real  estate. — Fritts  v.  Camp,  94  Cal.  393, 
398,  29  Pac  867. 

172.  Same— Same  —  Consent  to  appoint- 
ment of  referee  to  try  case,  after  motion 
has  been  made  for  change  of  venue,  is 
waiver  of  motion. — Isenhart  v.  Hazen,  10 
Kan.  App.  577,  63  Pac.  451. 


ITS.     Same  —  Coanty     waives     right     to 

change  of  place  of  trial  in  same  manner  as 
a  person,  by  failure  to  demand  change  at 
proper  time. — Forbes  v.  Board  of  Commis- 


sioners, 23  Colo.  344,  47  Pac.  388;  Clarke 
v.  Lyon  County,  8  Nev.  181,  186,  187, 

174.  Same— Court  Is  not  bound,  of  Its 
own  motion,  to  make  change.  —  Watts  v. 
White,  18  Cal.  821,  324.  See  Fletcher  v. 
Stowell,  17  Colo.  94,  28  Pac  826. 

175.  Same— Extension  of  ttme  to  plead. — 

Acceptance  of  special  order  extending  time 
to  answer  is  waiver  of  right. — Riley  v.  Pel- 
letler,  184  N.  C.  816,  46  S.  E.  734. 

176.  Defendant,  who,  after  repeatedly 
procuring  extension  of  time  in  which  to  ap- 
pear, suffers  default  and  obtains  order  set- 
ting aside  default  and  permitting  him  to 
answer,  is  not  entitled,  at  time  of  so  an- 
swering, to  demand  change  of  place  of 
trial  to  county  of  his  residence. — Dennison 
v.  Chapman,  102  Cal.  618,  620,  86  Pac.  948. 
See  Fletcher  v.  Stowell,  17  Colo.  94,  28  Pac. 
826. 

177.  Stipulation  extending  defendant's 
time  to  plead  carries  with  it  right  to  move 
for  change  of  venue  at  time  of  pleading, 
notwithstanding  that  plaintiffs  attorney  at 
time  of  signing  of  stipulation  struck  out 
therefrom  words  allowing  additional  time 
to  move  in  said  action. — Grant  v.  Bannister, 
145  Cal.  219,  222,  78  Pac.  653. 

178.  Same— Failure  to  appear  In  court  at 
time  of  ruling  on  motion  is  not  waiver 
thereof. — State  ex  rel.  Stockman  v.  Superior 
Court,  15  Wash.  366,  46  Pac.  395. 

179.  Same— Filing  other  papers. — Filing 
motion  to  strike  out  portions  of  complaint 
is  not  waiver  of  defendant's  demand  for 
change  of  place  of  trial. — Wood,  Curtis  & 
Co.  v.  Herman  M.  Co.,  189  Cal.  718,  717,  73 
Pac.  688. 

180.  Demand  for  change  of  place  of  trial 
to  county  In  which  defendant  resides  is  not 
waived  by  filing  affidavits  in  opposition  to 
plaintiff's  cross-motion  to  retain  case  for 
convenience  of  witnesses. — Williams  v.  Kel- 
ler, 6  Nev.  141. 

181.  Same— Objections  to  Improper  trans- 
fer are  waived  by  appearing  In  court  to 
which  cause  has  been  transferred  without 
objection  and  contesting  issues.  Objection 
to  such  order  may  be  manifested  by  appeal 
therefrom  or  by  motion,  made  in  court  to 
which  action  has  been  transferred,  to 
change  place  of  trial  to  proper  county. — 
Haxton  v.  Kansas  City,  190  Mo.  53,  88  S.  W. 
714.  Aria.  Solomon  v.  Norton,  2  Ariz.  100, 
11  Pac.  108.  Colo.  Christ  v.  Flannagan,  23 
Colo.  140,  46  Pac.  683;  Cheney  v.  Crandell, 
28  Colo.  383,  66  Pac.  56.  Utah.  In  re  Whit- 
more,  9  Utah  441,  36  Pac.  624. 

182.  Any  Irregularity  in  making  transfer 
is  waived  by  appearing  in  court  to  which 
transfer  is  made  and  proceeding  to  trial 
without  objection. — City  of  Garden  City  v. 
Heller,  61  Kan.  767,  60  Pac.  1060. 
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§398.  WHEN  JUDGE  IS  DISQUALIFIED,  CAUSE  TO  BE  TRANS- 
FERRED. If  an  action  or  proceeding  is  commenced  or  pending  in  a  court, 
and  the  judge  or  justice  thereof  is  disqualified  from  acting  as  such,  or  if,  from 
any  cause,  the  court  orders  the  place  of  trial  changed,  it  must  be  transferred 
for  trial  to  a  court  the  parties  may  agree  upon,  by  stipulation  in  writing,  or 
made  in  open  court  and  entered  in  the  minutes;  or,  if  they  do  not  so  agree, 
then  to  the  nearest  or  most  accessible  court,  where  the  like  objection  or  cause 
for  making  the  order  does  not  exist,  as  follows: 

1.  If  in  a  superior  court,  to  another  superior  court. 

2.  If  in  a  justice's  court,  to  another  justice's  court  in  the  same  county. 

History:  Enacted  March  11,  1872;  amendment  approved  March  3, 
1881,  Stats,  and  Amdts.  1881,  p.  23;  March  27,  1897,  Stat*,  and  Amdts 
1897,  p.  184. 


CHANGE  OF  PLACE  OP  TRIAL— JUDGE 
DISQUALIFIED. 

1.  Application  —  May    be    made   at   any 

time. 

2.  Same — After  eause  has  been  tried. 

3.  Same — Even  if  no  objection  i«  made, 

disqualified   judge   has   no   right   to 
act. 

4.  Same — If  disqualification   is  disclosed 

by  records. 

5.  Same — Notice  of  application 

6.  Burden  of  proof — Upon  moving  party. 

7.  Condition   existing  at  hearing  of  mo- 

tion— Is  test  of  disqualification. 

8.  Construction — A  liberal  to  be  given. 

9.  Same — Applicable  in  eminent  domain 

proceedings. 

10.  Same — Most  accessible  court. 

11.  Same — Nearest  court. 

12.  Same — Proceedings  under  section  170, 

ante,  are  distinguished. 

13.  Same — Section   mandatory. 

14,  15.  Disqualification  of  judge — As  to  gen- 
erally. 

16.  Same — Disqualification    of   all   judges 

of  county  essential. 

17.  Same — Motion  on   ground   of  bias  or 

prejudice  of  judge. 

18,  19.  Same — Motion  on  ground  of  interest. 

20.  Same — Under  section  170,  ante,  in  pro- 

ceedings in  eminent  domain. 

21.  Judge  disqualified — May  select   quali- 

fied judge. 

22    Same — Duty  to  pass  on  disqualification. 

23.  Judgment — After  improper  refusal  to 

grant  change. 

24.  Jurisdiction — Not  devested   by  giving 

notice. 

25.  Same — Change   of    venue   granted    by 

judge  who  is  party  to  action. 

26,  27.  Mandamus — Will  issue  to  enforce  right 
of  transfer. 

28.  Same — When  other  judge  is  called  in. 


29.  Order  changing  place  of  trial — By  dis- 

qualified judge — Only  one  judge  in 
county. 

30.  Power  of  disqualified  judge — Limited 

so  that  he  may  not  act  at  all,  ex- 
cept. 

31.  Same — Bankruptcy  proceedings. 

32.  Same  —  Determination    of   nearest    or 

most  accessible  county. 

33.  Same — Dismissal  involves  judicial  dis- 

cretion. 

34.  Same — Imposing  conditions. 

35-  37.  Same — May  call  in  other  judge. 

38.  Same — Order  extending  time. 

39.  Same — Order  setting  aside  judgment. 

40.  Presumptions  —  Upon    application    on 

ground  of  disqualification. 

41.  Prohibition — Writ  will  lie  to  restrain 

judge  from  proceeding. 

42.  Same — Showing  of  bias  and  prejudice 

must  be  dear. 

43.  Same — While  objection  remains  unde- 

termined. 

44.  Right   to   make  and   file  affidavits   to 

show  disqualification. 

45.  Same — Former  rule  in  California. 

46.  Waiver  of  right — As  to  generally. 

47.  Same — Consent  to  calling  in  of  quali- 

fied judge. 


1.  Application— May  be  made  at  any  time 

before  trial. — Maharry  v.  Ma  harry,  6  Okla. 
371,  47  Pac.  1051. 

2.  Same— After  cause  has  been  tried  and 
Is  ready  for  argument,  motion  for  transfer 
is  too  late. — Smith  v.  King  of  Arizona  Min. 
&  Mil.  Co.,  9  Ariz.  228,  80  Pac.  857;  Smith 
v.  Amiss,  30  Ind.  App.  530,  66  N.  E.  501; 
State  ex  rel.  Winchell  v.  Circuit  Court,  116 
Wis.  263,  03  N.  W.  16. 

3.  Same— Even  If  no  objection  la  made* 
disqualified  judge  aaa  no  rlgnt  to  act,  an<X 
ought,  of  his  own  motion,  to  decline  to  sit 
as  judge. — People  ex  rel.  Carrillo  v.  De  la 
Guerra,  24  Cal.  73,  77;  Tracy  v.  Colby,  65 
Cal.  67,  72.  See  O'Connell  v.  Gavett,  7  Cola 
40,  1  Pac.  902. 
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4.  Same — If  disqualification  In  disclosed 
by  record*,  no  formal  application  for  call- 
ing? of  another  judge  is  necessary. — State  ex 
rel.  Bullion  &  Ex.  Bank  v.  Mack,  26  Nev. 
430,  443,  69  Pac.  862. 

*As  to  effect  of  failure  to  object  to  dis- 
qualification when  It  does  not  appear  In 
pleadings,  see,  ante,  S  170,  subd.  4  and  note. 

5.  Same— Notice  of  application  should  be 
given  to  adverse  party,  if  after  moving 
party  discovers  disqualification  of  judge  he 
has  sufficient  time  before  trial  In  which  to 
give  notice.  If  he  does  not  give  reasonable 
notice,  application  may  properly  be  denied. 
But  application  may  be  made  at  time  of 
trial  if  party  then  for  first  time  is  informed 
of  disqualification  of  judge. — Douglass  v. 
White,  134  Mo.  228,  34  S.  W.  867;  Walker  v. 
Evans,  98  Mo.  App.  301,  71  S.  W.  1086. 

6.  Borden  of  proof— Upon  moving  party 
to  show  disqualification  of  the  judge.  There 
Is  no  presumption  that  judge  is  disqualified. 
— Dakan  v.  Superior  Court,  2  Cal.  App.  52, 
82  Pac.   1129. 

7.  Condition  existing  at  hearing  of  mo- 
tion—Is test  of  disqualification. — If  motion 
for  change  of  venue  be  taken  under  advise- 
ment by  disqualified  judge  and  never  passed 
upon  and  Is  again  called  up  for  hearing  be- 
fore his  successor,  who. is  qualified  to  try 
case,  motion  may  be  properly  denied. — 
Santa  Cruz  Bank  of  Sav.  v.  Taylor,  125  Cal. 
249,  251,  57  Pac.  987.  See  Paige  v.  Carroll, 
61  Cal.  215,  216;  Finn  v.  Spagnoli,  67  Cal. 
330-332,  7  Pac.  746:  Upton  v.  Upton,  94  Cal. 
26,  28,  29  Pac.  411;  Krumdick  v.  Crump,  98 
Cal.  117,  119,  32  Pac.  800. 

8.  Construction— A  liberal  to  be  given. 
— Construction  should  be  liberal  "with  view 
to  effect  its  object  and  to  promote  justice." 
— Paige  v.  Carroll,  61  Cal.  215,  216. 

As  to  construction,  see,  ante,  $396  and 
note  pars.  36-41;  S  397  and  note  pars.  1,  2. 

9.  Same— Applicable  In  eminent  domain 
proceedings. — This  section  is  applicable  to 
eminent  domain  proceedings. — Yolo  Water 
&  Power  Co.  v.  Superior  Court,  28  Cal.  App. 
589,  153  Pac.  394. 

See  par.  20,  this  note. 

10.  Same— Most  accessible  court  means 
that  In  case  nearest  court  can  not,  on  ac- 
count of  mountain  roads  or  want  of  rail- 
road communication,  be  reached  as  easily 
as  some  other  court  having  railroad  or  other 
communication,  then  court  may  transfer  ac- 
tion to  court  which  is  most  accessible  to 
court  from  which  it  is  transferred,  although 
It  may  not  be  nearest. — Anaheim  W.  Co.  v. 
Jurupa  L.  &  W.  Co.,  128  Cal.  568,  670,  61 
Pac.  80. 

11.  Same — Nearest  eonrt  clearly  means 
court  nearest  to  court  in  which  action  is 
pending. — Anaheim  W.  Co.  v.  Jurupa  L.  & 
W.  Co.,  128  Cal.  568,  570,  61  Pac.  80. 

12.  Same— Proceedings  nnder  section  170, 
ante,  distinguished  from  those  taken  under 
this  section.     Where  defendant  did  not  ask 


court  "to  secure  services  of  some  other 
judge"  and  did  not  file  or  serve  affidavits 
"at  least  one  day  before  date  set  for  the 
trial,"  upon  motion  made  on  ground  of 
prejudice  and  bias  of  judge  it  was  held  that 
his  proceedings  were  not  taken  under  sec- 
tion 170,  ante,  but  should  be  taken  as  being 
brought  under  this  section. — Dakan  v.  Su- 
perior Court,  2  Cal.  App.  52,  82  Pac.  1129. 

13.  Same— Section  mandatory. — A  disqual- 
ified judge  has  no  discretion  and  must  per- 
form the  duty  Imposed  by  this  section. 
— Parrish  v.  Riverside  Trust  Co.,  7  Cal.  App. 
95,  96,  93  Pac.  685. 

14.  Disqualification  of  Judge— As  to  gen- 
erally.— Provision  applies  to  judge  who  is 
acting  at  time  of  application.  If  it  does  not 
appear  that  acting  judge  is  not  disqualified 
or  that  he  is  not  ready  and  willing  to  try 
case,  it  is  proper  to  deny  motion  to  change 
place  of  trial  notwithstanding  that  superior 
judge  of  county  in  whose  place  he  is  acting 
is  disqualified. — Paige  v.  Carroll,  61  Cal.  215, 
216;  Upton  v.  Upton,  94  Cal.  26,  28,  29  Pac. 
411.  See  Krumdick  v.  Crump,  98  Cal.  117. 
119,  32  Pac.  800. 

As  to  affidavits  concerning  disqualification 
of  judge,  see,  ante,  §  170,  subd.  4  and  note; 
$  397  and  note  pars.  19,  20. 

As  to  change  of  place  of  trial  upon  dis- 
qualification of  judge  In  superior  court  of 
county   having  more  than   one   department, 

see,  ante,   $  170  and  note. 

As  to  disqualification  of  Judge,  see,  ante, 
S  170  and  note. 

As  to  transfer  of  cases  in  Justices'  courts 
because    of   disqualification    of   justice,    see, 

ante,  $  90  and  note. 

As  to  proper  court  to  determine  disquali- 
fication of  the  judge,  see,  ante,  §397 'and 
note  pars.   105,  106. 

15.  But  if,  pending  settlement  of  state- 
ment of  motion  for  new  trial,  term  of  office 
of  judge  who  tried  the  case  expires,  and 
one  of  attorneys  In  action  becomes  his  suc- 
cessor, party  moving  for  new  trial  is  en- 
titled, under  this  section,  to  have  action 
transferred  to  an  adjoining  county  on 
ground  of  disqualification  of  judge  before 
whom  the  case  is  pending.  If,  in  such  case, 
statement  has  not  been  settled  by  judge 
who  tried  case,  and  judge  from  another 
county  other  than  adjoining  county  Is  called 
in  to  hear  motion  and  settle  bill  of  excep- 
tions, moving  party  will  be  deprived  of  his 
right  to  have  his  statement  settled  by  judge 
designated  by  section  653,  post,  and  rule  29 
of  supreme  court. — Finn  v.  Spagnoli,  6f 
Cal.  330-332,  7  Pac.  746. 

16.  Same— Disqualification  of  all  Judges 
of  county  essential. — The  provisions  of  this 
section  regarding  a  change  to  another 
county  are  applicable  only  when  all  the 
judges  of  the  county  are  disqualified  and 
when  there  Is  no  judge  of  the  court  quali- 
fied to  act. — In  re  Los  Angeles  Trust  Co., 
158  Cal.  603.  112  Pac.  66. 

See  par.  29,  this  note. 
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17.  Basse— Mutton  oa  grau4  of  Mas  or 
prejadlee  of  Jadge  must  be  decided  upon 
affidavits  filed,  and  Judge  Is  neither  to  bo 
called  upon  nor  permitted  to  use  his  own 
knowledge  of  matter. — People  ex  rel.  Flag- 
ley  v.  Hubbard,  22  Cal.  34,  37;  People  v. 
Compton,  123  Cal.  408,  418,  414,  56  Pac.  44; 
People  v.  Blackman,  127  Cal.  248,  250,  59 
Pac.  573;  Morehouse  ▼.  Morehouse,  136  Cal. 
332  335,  68  Pac.  976.  See  Smith  ▼.  Amiss, 
30  Ind.  App.  530,  66  N.  E.  601;  Eudaley  v. 
Kansas  City,  Ft.  8.  A  M.  R.  Co.,  186  Mo.  399, 
85  S.  W.  366. 

18.  Same— Motion  on  ground  of  Interest. 

— Action  of  judge  in  determining  motion  for 
change  of  place  of  trial  on  ground  of  his 
disqualification  because  of  Interest  in  ac- 
tion, and  in  denying  motion,  will  not  be  re- 
versed on  appeal  simply  because  of  affidavit 
of  moving  party  Is  not  contradicted  by 
counter-affidavits.  As  a  general  thing 
knowledge  of  Judge  would  be  more  cer- 
tain and  satisfactory  than  any  other  evi- 
dence. Ordinarily  judge  must  know  better 
than  any  other  party  whether  he  is  or  is 
not  Interested  in  result  of  suit  before  him. 
The  law  presumes  that  official  duty  has 
been  regularly  performed  and  it  will  be 
presumed  from  action  of  judge  in  denying 
motion  that  he  was  not  interested. — South- 
ern Cal.  M.  R.  Co.  v.  San  Bernardino  Nat. 
Bank,  100  Cal.  316,  321,  34  Pac.  711. 

10.  Distinguished t  People  v.  Blackman, 
127  Cal.  248,  260,  59  Pac.  673. 

20.  Same— Under  section  170,  ante,  la 
proceedings  la  eminent  domain. — When  such 
disqualification  Is  made  to  appear,  the  pro- 
ceeding must  be  transferred  as  herein  pro- 
vided.— John  Heinlen  Co.  v.  Superior  Court, 
17  Cal.  A*"*.  663,  121  Pao.  293. 

See  par.  9,  this  note. 

21.  Judge  disqualified— May  select  quali- 
fied Judge. — A  judge  of  the  superior  court 
disqualified  because  of  a  financial  Interest 
from  trying  an  action  in  eminent  domain 
may  select  a  qualified  judge  from  another 
county  to  act  for  him;  a  writ  of  prohibition 
will  not  lie  to  restrain  the  acting  judge 
from  proceeding  with  the  cause  or  denying 
a  motion  for  a  transfer  of  the  action  to  the 
nearest  and  most  accessible  court  for  trial. 
—  Yolo  Water  &  Power  Co.  v.  Superior 
Court,  28  Cal.  App.  589,  153  Pac.  394. 

22.  Same— Doty  to  pass  on  disqualifica- 
tion.— It  can  never  be  an  agreeable  duty 
for  a  judge  himself  to  pass  upon  his  ques- 
tion, but  it  is  a  duty  the  performance  of 
which  our  law  Imposes  on  him.  It  is  both 
expected  and  presumed  that  he  can  and  will 
perform  that  duty  with  impartiality.  It  is 
as  much  his  duty  to  retain  a  case  in  which 
he  is  not  disqualified  as  to  transfer  a  case 
in  which  he  is  disqualified.  Wherever  an 
honest  doubt  may  be  thought  to  exist  we 
believe  the  profession  need  have  no  fear  but 
that  the  trial  judge  will  with  alacrity  re- 
solve that  doubt  In  favor  of  the  moving 
party.     No  judge  desires   to  sit  in   a  cause 


where  his  fairness  Is  questioned.  Where 
it  is  seriously  questioned  he  more  than 
any,  will  desire  that-  the  transfer  be  made, 
because  he,  better  than  any,  knows  that 
while  it  is  of  first  importance  that  the 
source  of  justice  be  fair  and  impartial,  Jt 
is  of  secondary  importance  only  that  by  the 
litigants  before  him  it  should  be  believed 
to  be  fair  and  Impartial. — Estate  of  Fried- 
man. 171  Cal.  431,  163  Pac.  919. 


ruteat— After  Improper  refusal  to 
tat  change  of  venue  on  ground  of  dis- 
qualification of  judge  is  void,  and  will  be 
reversed  on  appeal  without  consideration 
of  its  merits. — Meyer  v.  City  of  San  Diego. 
121   Cal.   113,   114,   53   Pac.   1128. 

24.  Jurisdiction — Not  devested  by  glvrng? 
nottce  of  motion. — If  after  such  notice  fur- 
ther proceedings  are  had  in  said  court,  and 
motion  for  change  should  thereafter  be 
granted  and  judge  held  to  be  disqualified, 
his  previous  action  would  be  set  at  naught, 
but  if  motion  should  be  denied  his  action 
would  not  be  affected  thereby. — Dakan  v. 
Superior  Court,  2  Cal.  App.  62,  82  Pac.  1129. 

25*  Saate— Change  of  venae  granted  by 
Judge  who  la  party  to  action  or  interested 
therein  confers  jurisdiction  upon  court  to 
which  he  orders  transfer  to  be  made. — Oak- 
land v.  Hart,  129  Cal.  98,  101,  102,  104,  106. 
61  Pac.  779.  See  Isenhart  v.  Hazen,  10  Kan. 
App.   677,  63  Pac.   451. 

2d.  Mandamus  —  Will  lssae  to  enforce 
right  of  transfer  If  judge  improperly  re- 
fuses to  order  change. — Li  verm  ore  v.  Brun- 
dage,  64  Cal.  299,  300,  30  Pac.  848;  Krum- 
dick  v.  Crump,  98  Cal.  117-119,  32  Pac  800; 
Gamble  v.  First  Judicial  Dlst.  Ct..  27  Nev 
288,  74  Pac.  680. 


Aa  to  Mandamus,  see,  ante,  99  61,  76,  165 

and  notes,  and  9  897  and  note  par.  112;  post. 
99  1084,  1097  and  notes. 
See,  also,  note  89  Am.  Dec.  789. 

27.  Com  pare  t    County  of  San  Joaquin  v. 
Superior  Court,  98  Cal.  602,  33  Pac.  482. 

28.  Same— When  other  Judge  la  called  la. 

— Where  disqualified  judge  is  permitted  by   ' 
statute  to  call  in  judge  of  another  county 
and    upon    presentation    of    application    for 
change  of  place  of  trial  announces  that  he 
will  call  judge  from  another  district  who 
will  appear  at  hearing  of  motion  and  time 
of  trial  and  try  action  and  all  proceedings 
in  cause,   mandamus  will   not  issue   to   re- 
quire him  to  change  place  of  trial. — Granite 
Mt.  M.  Co.  v.  Durfee,  11  Mont.  222,  27  Pac 
119. 

29.  Order  changing  place  of  trial— By 
disqualified  Judge  —  Only  one  Jadge  la 
«©m»ty*— If  a  court  is  disqualified  in  an  ac- 
tion pending  before  him  it  is  improper  to 
deny  a  motion  for  a  change  of  the  place  of 
trial,  there  being  no  other  judge  of  the 
superior  court  in  the  county,  and  afterwards 

call    In    another   judge    to    try    the    case 

Favorite    v.    Superior    Court,    181    Cal.    261 
8  A.  L.  R.  290,  184  Pac  15. 

See  par.  16,  this  note. 
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SO.  Power  of  disqualified  Judge—Limited 
so  that  he  may  not  act  mt  all,  except  so  far 

as  action  might  be  affected  by  arrangement 
of  calendar  of  his  court  for  regulation  of 
order  of  business,  and  except  to  transfer 
case  to  some  other  court  for  trial.  He  has 
but  one  thing:  to  do,  and  it  is  his  duty  to 
do  that  thing:  at  once.  There  should  be  no 
postponement  on  account  of  absence  of 
adverse  party,  no  continuances,  no  time 
given  for  filing:  of  briefs,  no  holding:  under 
advisement,  no  entertaining:  of  any  counter- 
motion  based  upon  grounds  calling:  for  ex- 
ercise of  Judicial  discretion. — People  ex  rel. 
Carrillo  v.  De  la  Guerra,  24  Cal.  73,  77; 
Estate  of  White,  37  Cal.  190,  192;  Livermore 
v.  Brundage.  64  Cal.  299,  300,  30  Pac.  848; 
Krumdick  v.  Crump,  98  Cal.  117,  119,  32  Pac. 
800;  Anaheim  W.  Co.  v.  Jurupa  L».  A  W.  Co., 
128  Cal.  668,  571,  61  Pac.  80.  See  Idaho. 
Gordon  ▼.  Conor,  5  Idaho  747,  51  Pac.  747. 
Kan.  Sumner  County  v.  Wellington  Tp.,  89 
Kan.  137,  17  Pac  787;  Burlington  Ins,  Co. 
v.  McLeod,  40  Kan.  54,  19  Pac.  354.  Waah. 
Barnett  v.  Ashmore,  5  Wash.  163,  31  Pac. 
466. 

As  to  power  of  disqualified  Judge,  see  note 
74  Am.  Dec  245. 

31.  Same  —  Bankruptcy  proceedings.  — 

There  are  no  parties  to  proceedings  in  in- 
solvency other  than  Insolvent  himself,  at 
time  of  adjudication  or  until  after  one  or 
more  creditors  shall  have  made  or  filed 
proofs  of  their  claims  against  insolvent; 
order  of  judge  fixing  time  for  choosing  as- 
signee is  but  regulation  of  order  of  busi- 
ness. At  time  fixed  for  choosing  assignee 
there  is  no  judicial  function  to  be  per- 
formed by  judge  of  court,  since  election  of 
assignee  is  made  by  vote  of  creditors,  of 
which  clerk  keeps  a  minute  and  enters  re- 
sult upon  records  of  court.  Judge  is  not 
disqualified  under  section  170,  ante,  to  make 
order  of  adjudication  and  to  fix  time  for 
choosing  assignee,  upon  ground  that  his 
son-in-law  is  named  in  schedule  as  creditor 
of  insolvent  firm,  and  that  assignee  of  in- 
solvent estate  was  chosen  by  reason  of  son- 
in-law  having  made  proof  of  claim.  There 
was  no  judicial  function  to  be  performed  by 
judge  of  court. — Chinette  v.  Conklin,  105 
Cal.  465,  466.  38  Pac.  1107. 

32.  Sane— Determination  of  the  nearest 
or  moat  accessible  county  to  which  action 
should  be  transferred  is  matter  within  ju- 
risdiction of  disqualified  judge,  and  if  sent 
to  county  some  distance  farther  than  an- 
other by  error  of  miscalculation  of  distances 
it  would  be  nothing  more  than  error  and 
would  not  render  judgment  void.  Conced- 
ing that  this  judgment  might  have  been 
reversed  on  appeal,  still  it  would  not  be 
.-old  on  collateral  attack. — Gage  v.  Downey, 
79  Cal.  140,  154,  166,  21  Pac.  527,  855; 
Waldron  v.  Evans,  1  Dak.  11,  46  N.  W.  607. 

33.  Same— Dismissal  Involves  judicial  dis- 
cretion, and  if  made  by  disqualified  judge  is 
void.  —  People    ex    rel.    Carrillo    v.    De    la 

Guerra,  24  Cal.  73,  77. 


34.  Same  —  Imposing;  conditions.  —  Pay- 
ment of  alimony  can  not  be  required  as  con- 
dition upon  which  change  will  be  granted. 
Fact  that  party  may  be  in  contempt  of 
court  could  not  deprive  him  of  right  if 
his  showing  entitled  him  to  it.  Fact  of  his 
contempt,  if  it  existed  as  a  fact,  would  have 
to  be  made  to  appear  to  court  by  same  ap- 
propriate proceeding  and  he  would  have 
as  much  right  to  change  of  trial  judge  upon 
determination  of  this  question  as  upon  any 
other  question  In  the  case.  Whether  he 
was  in  contempt  of  court  or  not,  might,  and 
usually  would,  depend  upon  facts  of  case  as 
they  existed.  His  being  in  contempt  of 
court  for  failure  to  pay  alimony  would  de- 
pend upon  his  ability  to  pay  and  his  means 
of  procuring  money  wherewith  to  comply 
with  order  of  court;  and  this  issue  of  fact 
he  would  have  right  to  have  determined 
by  an  impartial  judge. — Maharry  v.  Ma- 
harry,   5   Okla.   371,   47   Pac.   1051. 

35.  Same— May  call  In  other  Jadge,  who 

is  qualified  to  act  in  his  place. — Upton  v. 
Upton,  94  Cal.  26,  28,  29  Pac.  411.  See  Paige 
v.  Carroll,  61  Cal.  215,  216;  Granite  M.  Min. 
Co.  v.  Durfee,  11  Mont.  222,  27  Pac.  919. 

36.  In  absence  of  constitutional  or  statu- 
tory provisions,  judge  who  is  disqualified 
is  nevertheless  proper  officer  to  procure 
attendance  of  another  judge. — Granite  M. 
Min.  Co.  v.  Durfee,  11  Mont.  222,  27  Pac. 
919. 

37.  Compare i  Krumdick  v.  Crump,  98 
Cal.  117,  119,  32  Pac.  800;  Santa  Cruz  Bank 
of  Sav.  v.  Taylor,  125  Cal.  249,  251,  57  Pac 
987;  Anaheim  W.  Co.  v.  Jurupa  L.  &  W.  Co., 
128  Cal.  568,  570,  61  Pac.  80;  City  of  Oak- 
land v.  Hart,  129  Cal.  98,  104-106,  61  Pac. 
779. 

38.  Same — Order  extending  time  in  which 
to  serve  and  file  statement  on  motion  for 
new  trial  Involves  judicial  discretion,  and 
should  not  be  granted  in  any  instance  by 
disqualified  judge. — Frevert  v.  Swift,  19  Nev. 
363,  364,  11  Pac.  273. 

39.  Same — Order  setting  aside  Judgment 

of  judge  pro  tempore  is  void  if  made  by 
disqualified  judge. — State  ex  rel.  Cougill  v. 
Sachs,  3  Wash.  691,  695,  29  Pac.  446. 

40.  Presumptions— Upon  application  on 
ground  of  disqualification  of  judge,  it  is 
presumed  that  an  action  will  always  be 
brought  in  proper  county,  that  proper 
co"unty  is  most  convenient  for  all  parties; 
that  if  for  any  reason  it  can  not  be  tried 
in  county  in  which  it  ia  brought,  nearest 
or  most  accessible  county  to  county  in 
which  action  Is  pending  is  nearest  or  most 
accessible  to  parties.  After  action  has 
been  transferred  to  court  in  which  judge  is 
qualified,  all  these  matters  will  be  heard 
and  determined  by  him. — Anaheim  W.  Co. 
v.  Jurupa  U  &  W.  Co.,  128  Cal.  568,  571,  61 
Pac.  80. 

41.  Prohibition— Writ  will  lie  to  restrain 
judge  from  proceeding  in  action  in  which 
he  is  disqualified  by  reason  of  interest,  al- 
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though  ro-jrt  over  which  he  presides  may 
hav««  Jurisdiction  of  action. — North  Bloom- 
field  G.  M.  Co.  v.  Keyser,  58  Cal.  215.  322. 
323.  Bee  Havemeyer  v.  Superior  Court,  84 
Cal.  327,  3*1,  18  Am.  St*  Rep.  192,  10  L  R  A. 
*zl,   24   Pac.    121. 

Asj  t#  piwfcfMttoa,  see,  ante,  f  f  51,  76,  165 

and  notes;  |  396  and  note  par.  95;  f  397  and 
note  par.  132;  post,  If  1102-1105  and  notes. 

42.     *«■■•— Shewfas;  of  bias  as4  prejssUee 

mumt  he  clear,  or  writ  of  prohibition  will 
not  be  issued. — Dakan  v.  Superior  Court  of 
Santa  Cruz,  2  Cal.  App.  52,  82  Pac.  1129. 

Saute — While  objeettoa  made  rematms 

by  trial  court  prohibition  will 
not  issue. — Chester  v.  Colby,  52  Cal.  516,  617, 
See  Havemeyer  v.  Superior  Court,  84  Cal. 
327,  391,  18  Am.  St.  Rep.  192,  10  L  R  A. 
627,   21   Pac.   121. 


44.  Rlcht  to  smoke  aa«  file  afiMaTtt*  to 
•bow  ols^mallfieotlosi  of  the  judge  is  not 
restricted  to  any  particular  person. — Par- 
rish  v.  Riverside  Trust  Co.,  7  Cal.  App.  95, 
96.   93   Pac.    685. 


45.     Sosac — Forsmer    rale    Is    Calif* 

This  may  be  regarded  as  a  self-evident 
natural  right.  If  justice  Is  to  be  adminis- 
tered between  man  and  man — or  between 
men  and  corporations.  It  is  also  manifest 
to  a  person  of  average  intelligence  that, 
If  justice  is  to  be  meted  out  to  litigants, 
the  trial  must  be  presided  over  by  an  un- 
biased and  unprejudiced  judge.  This  prop- 
osition is  so  self-evident  that  it  may  be  a 
matter  of  surprise  to  some  to  know  that 
prior  to  the  amendment  to  section  170,  ante, 
passed  in  1897  (Stats,  and  Amdts.  1987,  p. 
287),  It  was  held  to  be,  and  was  punished 
as,  a  contempt  of  court  for  a  litigant  or 
an  attorney  in  a  case  to  file  an  affidavit 
Jn  support  of  a  motion  for  a  change  of 
venue,  in  which  affidavit  was  set  out  the 
bias  and  prejudice  of  the  presiding  judge — 


no  matter  how  flagrant  that  bias  or  prej- 
udice, and  no  matter  how  unfit  by  reason 
of  such  bias  or  prejudice,  such  judge  was 
to  hear  and  determine  the  cause.  The 
curious  who  care  to  look  into  this  anti- 
quated doctrine — so  out  of  keeping  with  the 
spirit  of  our  codes,  and  which  grew  up 
because  of,  and  only  because  of,  strict  in- 
stead of  liberal  construction,  and  the  hide- 
bound application  of  inapplicable  precedents 
from  the  Dark  Ages — will  find  all  phases 
of  the  doctrine  presented  in  the  following 
cases:  McCauley  v.  Weller,  12  Cal.  500,  524; 
People  v.  Mahoney,  18  CaL  180,  186;  Peo- 
ple v.  Williams,  24  CaL  II,  15;  People  t. 
Shuler,  28  Cal.  490.  496;  Hibbard  v.  Smith. 
39  Cal.  145,  148;  In  re  Guerrero,  69  Cal.  88, 
102,  10  Pac.  261;  Bulwer  Consol.  Min.  Co. 
v.  Standard  Consol.  Min.  Co.,  83  Cal.  613, 
23  Pac.  1109;  In  re  Jones,  103  Cal.  397,  37 
Pac.  385;  People  v.  Compton,  123  Cal.  403, 
412,  56  Pac.  .44;  Patterson  v.  Conlan,  123 
Cal.  453,  455,  66  Pac.  105;  Higgins  v.  City 
of  San  Diego,  126  CaL  303,  314,  58  Pac.  700, 
69  Pac.  209. 

4S.  Waiver  of  riffct—  As  to  generally. — 
Motion  to  change  place  of  trial  to  another 
county  is  waived  by  subsequent  stipulation 
that  cause  might  be  set  for  trial  at  any 
time  that  may  suit  convenience  of  judge 
called  to  try  same,  and,  in  pursuance  there- 
of, by  appearing  before  judge  called  to  pre- 
side in  court  without  objection  to  his  trying 
cause  and  obtaining  leave  to  file  amended 
complaint  and  arguing  demurrer  thereto. — 
Schultz  v.  McLean,  109  Cal.  437,  444,  42  Pac. 
657;  Missouri  Pac.  R.  Co.  v.  Preston,  63  Kan. 
819,  63  Pac.  444,  66  Pac.  1060. 

47.  Sasae— Coasent  to  ealllasjr  la  of  quali- 
fied Jaage  precludes  party  from  raising 
question  of  irregularity  of  manner  of  call- 
ing him  in  or  of  his  right  to  hear  cause. — 
City  of  Oakland  v.  Hart,  129  Cal.  98,  102, 
61  Pac.  779. 


§399.  PAPERS  TO  BE  TRANSMITTED.  COSTS,  ETC.  JURISDICTION, 
ETC.  When  an  order  is  made  transferring  an  action  or  proceeding  for  trial, 
the  clerk  of  the  court  or  justice  of  the  peace,  must  transmit  the  pleadings  and 
papers  therein  to  the  clerk  or  justice  of  the  court  to  which  it  is  transferred. 
The  costs  and  fees  thereof,  and  of  filing  the  papers  anew,  must  be  paid  by  the 
party  at  whose  instance  the  order  was  made  when  the  action  or  proceeding 
was  originally  commenced  in  the  proper  county.  In  all  other  cases  such  costs 
and  fees  shall  be  paid  by  the  plaintiff.  The  court  to  which  an  action  or  pro- 
ceeding is  transferred  has  and  exercises  over  the  same  the  like  jurisdiction  as  if 
it  had  been  originally  commenced  therein. 

History:     Enacted  March  11,  1872;  amended  April  26,  1909,  Stats, 
and  Amdts.  1909,  p.  1097. 


PAPERS  TRANSMITTED— COSTS  AND 
FEES— JURISDICTION,  ETC. 

1.  Appeal  from  order  of  change  of  venue — 

Does  not  stay  proceedings. 

2.  Same — Duty  of  clerk  of  court. 


8.  Same — Mandamus  will  issue. 

4.  Same — Order    for    alimony   and    counsel 

fees  pending  appeal. 

5.  Collateral   motion — On  notice  given   be- 

fore transfer. 
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6.  Construction  of  section — As  to  effect  of 
failure  to  pay  costs  of  transfer. 

7-  9.  Costs  and  fees — Upon  making  order. 

10.  Same — On  transfer  made  on  stipulation. 

11.  Same — Plaintiff  may  pay  costs  and  pro- 

cure transfer  of  papers. 

12.  Effect    of    an    unconditional    order    of 

transfer — To  devest  the  court's  juris- 
diction. 

13.  Identification   of   papers — Not   provided 

for  in  this  section. 

14.  Same — Must  be  determined  by  court. 

15.  Irregular  transmission — Order  for  trans- 

fer gives  jurisdiction. 

16.  When  jurisdiction  vests — On  order  trans- 

ferring place  of  trial. 

1.  Appeal  from  order  of  change  of  venae 
—Does  not  «tay  proceeding^. — An  appeal 
from  an  order  changing  the  place  of  trial 
does  not  stay  proceedings  under  such  order. 
— Searcy  v.  Kay,  —  Cal.  App.  — ,  190  Pac.  49. 

2.  Same— Duty  of  clerk  of  eoart  on  the 

entry  of  an  order  for  the  change  of  the 
place  of  trial  of  a  cause,  at  once,  upon 
the  entry  of  the  order,  to  transmit  the 
papers  to  the  clerk  of  the  superior  court 
to  which  the  action  was  transferred.  The 
act  of  the  defendant  in  appealing  from  the 
order  changing  the  venue  could  not  oper- 
ate to  deprive  the  plaintiff  of  the  benefit  of 
the  order  of  change. — Searcy  v.  Kay,  — 
Cal.  App.  — ,  190  Pac.  49. 


8.  Same— -Maadamua  will  laaue  peremp- 
torily commanding  the  clerk  of  the  court 
to  transmit  the  papers  in  a  case  In  which 
an  order  for  the  change  of  the  place  of  trial 
has  been  made  and  entered  to  the  county 
or  court  to  which  the  trial  has  been  re- 
moved.— Searcy  v.  Kay,  —  Cal.  App.  — , 
190  Pac.  49. 


for  alimony  and  counsel 
feea  peart  lag  appeal. — On  the  entry  of  an 
order  changing  the  place  of  trial  of  an 
action  for  divorce,  from  which  an  appeal 
is  taken,  the  court  in  which  the  action  was 
commenced  and  from  which  the  trial  has 
been  removed,  has  no  jurisdiction  to  make 
an  order  for  alimony  and  attorney's  fees 
pending  appeal;  that  jurisdiction  resides  in 
the  court  to  which  the  trial  Is  removed. — 
Searcy  v.  Superior  Court,  —  Cal.  App.  — , 
190  Pac.   202. 

5.  Collateral  motion— On  notice  given  be- 
fore tranafer,  is  properly  heard  after  trans- 
fer. It  is  not  necessary  that  court  acting 
upon  motion  after  transfer  should  have  had 
jurisdiction  of  cause  at  time  of  giving  no- 
tice of  motion. — Younglove  v.  Stelnman,  80 
Cal.  375,  376,  22  Pac.   189. 

«.  Construction  of  section— Aa  te  effect 
of  fallnre  to  pay  eoata  of  tranafer. — There 
is  no  provision  that  an  order  changing  the 
place  of  trial  shall  become  void  or  may  be 
vacated  for  a  failure  to  pay  the  costs  of 
filing   the  paper   anew.     It   is   the   duty   of 


the  party  at  whose  instance  the  order  was 
made  to  pay  these  costs,  but  that  is  as  far 
as  the  statute  has  provided  and  if  the  pay- 
ment of  costs  is  to  be  enforced  it  must  be 
by  the  court  to  which  the  action  is  trans- 
ferred, the  court  transferring  it  having  lost 
jurisdiction  upon  the  making  of  the  order. 
— Chase  v.  Superior  Court,  154  Cal.  789,  792, 
99   Pac.   855. 

Aa  to  eoata  and  feea  on  tranafer,  see  pars. 
7-11,  this  note. 

7.  Coata    and    feea— Upon    making-    order 

transferring  action  or  proceeding  and  filing 
papers  anew  must  be  paid  by  party  at 
whose  instance  order  was  made. — County  of 
Modoc  v.  Madden,  136  Cal.  134,  138,  68  Pac. 
491.  See  Barkwell  v.  Chatterton,  4  Wyo. 
307,  33  Pac.  940. 

Aa  to  effect  of  failure  to  pay,  see  par.  6, 
this  note. 

Coata     on     removal     of     criminal     action 

chargeable  against  county. — See  Kerr's  Cyc. 
Pol.  Code,   2d  ed.,   9S  4345-4347. 

8.  Compare:  Estep  v.  Armstrong,  69  Cal. 
536,  538,  11  Pac.  132. 

9.  General  rule  is  that  costs  abide  in 
event  of  suit,  and  in  absence  of  statutory 
provisions  payment  of  accrued  costs  as  con- 
dition for  change  of  venue  will  not  be  im- 
posed.— O'Connell  v.  Oavett,  7  Colo.  40,  1 
Pac.  902. 

10.  Same  On  tranafer  made  on  stipula- 
tion of  parties  there  Is  no  greater  obliga- 
tion on*  one  than  on  the  other  to  pay  costs 
of  transfer  and  procure  transmission  of 
record. — Bldred  v.  Becker,  60  Wis.  48,  63,  18 
N.  W.  720,  722. 


11.  Same— Plaintiff  may  pay  coata  and 
procure  tranafer  of  papers  in  case  where 
defendant  has  procured  order  for  transfer. 
He  is  not  limited  to  remedy  of  showing 
laches  upon  part  of  defendant  and  procuring 
an  order  vacating  order  changing  venue. — 
Brooks  v.  Douglass,  32  Cal.  208,  210.  See 
Michigan  Mut.  L.  Ins.  Co.  v.  Naugle,  130 
Ind.  79,  29  N.  E.  398. 

12.  Effect  of  an  unconditional  order  of 
tranafer— To  devest  the  court  making  the 
transfer  of  its  jurisdiction  and  vest  it  in  the 
court  to  which  the  transfer  is  made,  and 
the  first  named  court  can  not  thereafter 
vacate  the  order,  or  entertain  any  further 
jurisdiction  in  the  cause. — Chase  v.  Supe- 
rior Court,  154  Cal.  791,  99  Pac.  355. 

13.  Identification  of  papers  — Not  pro- 
vided for  In  tala  section. — In  Indiana  the 
statute  requires  clerk  of  court  from  which 
change  is  taken  merely  to  transmit  all 
papers  and  transcript  of  all  proceedings  to 
clerk  of  court  to  which  venue  is  changed. 
In  that  state  supreme  court  held  that  iden- 
tity of  original  papers  in  case  does  not  de- 
pend upon  clerk's  certificate  thereto,  but 
upon  fact  that  they  were  transmitted  with 
transcript  of  proceedings. — Keith  v.  State. 
90  Ind.  89;  Southern  I.  R.  Co.  v.  Martin,  160 
Ind.    280,    66    N.    B.    886.      See    Williams    v. 
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State,  48  Ala.  85;  State  v.  McGutre,  87  Iowa 
142,  64  N.  W.  202. 

14.     Same— Most  be  determine*  by  eonrt 

to  which  transfer  Is  made. — State  v.  Dun- 
can, 6  Ired.  (N.  C.)  236;  State  v.  Lambert, 
92  N.  C.  618. 


See  Kerr's  Cyc  Pen.  Code,  2d  ed.,  S  1086 
and  note. 


16.  Irregular  transmission  —  Order  for 
transfer  five*  Jurisdiction  to  court  of  county 
to  which  action  to  transferred.  Jurisdiction 
of  such  court  is  not  affected  by  irregulari- 
ties in  manner  of  transmitting:  papers.  If 
papers  are  not  properly  transmitted  ob- 
jection must  be  made  in  trial  court  and  will 
not  be  heard  for  first  time  on  appeal.  So 
held  in  construing  section  1086  of  Penal 
Code. — People  v.  Suesser,  142  Cal.  864,  368, 
76  Pac.  1003. 


1«.  Waen  Jurisdiction 
transferring  place  of  trial. — The  court  in 
which  the  action  is  commenced  is  devested 
of  jurisdiction  when  the  order  transferring: 
it  to  another  court  is  finally  made  and  en- 
tered and  at  the  same  time  the  court  to 
which  it  is  transferred  acquires  jurisdiction. 
There  is  no  provision  for  inserting:  a  con- 
dition In  the  order  of  transfer,  nor  is  there 
any  provision  that  the  order  shall  become 
void  for  a  failure  to  pay  the  costs. — Chase 
v.  Superior  Court,  164  Cal.  780,  702,  00  Pac 
366. 


§400.  PROCEEDINGS  AFTER  JUDGMENT  IN  CERTAIN  OASES 
TRANSFERRED.  When  an  action  or  proceeding  affecting  the  title  to  or 
possession  of  real  estate  has  been  brought  in  or  transferred  to  any  court  of  a 
county  other  than  the  county  in  which  the  real  estate,  or  some  portion  of  it, 
is  situated,  the  clerk  of  such  court  must,  after  final  judgment  therein,  certify, 
under  his  seal  of  office,  and  transmit  to  the  corresponding  court  of  the  county 
in  which  the  real  estate  affected  by  the  action  is  situated,  a  copy  of  the  judg- 
ment. The  clerk  receiving  such  copy  must  file,  docket,  and  record  the  judg- 
ment in  the  record  of  the  court,  briefly  designating  it  as  a  judgment  trans- 
ferred from court  (naming  the  proper  court). 

History:    Enacted  March  11,  1872. 


PROCEEDINGS  AFTER  JUDGMENT— IN 
CERTAIN  CASES. 

1.  Construction  of  section — As  to  applicabil- 

ity. 

2.  Transmission  of  copy  of  judgment 

1.  Construction  ef  section— A»  te  appli- 
cability.— This  section  is  held  to  be  appli- 
cable in  all  oases  of  dissolution,  whether 
voluntary  or  involuntary.  —  Crossman  v. 
Vivlendi  Water  Co.,  150  Cal.  680,  89  Pac. 
335. 

2.  TianmlMiOB  of  copy  of  Judgment* — 

Somewhat  similar  provision  Is  found  in  sec- 


tion 4  of  act  of  May  8,  1854  (Stats.  1854, 
p.  153),  in  which  it  is  directed  that  in  ac- 
tion or  proceeding  transferred  from  pro- 
bate court,  clerk  of  court  in  which  it  is 
heard,  after  final  judgment  thereon,  shall 
certify  under  his  seal  of  office  and  transmit 
to  court  from  whence  it  was  transferred, 
full  transcript  of  proceedings  and  judg- 
ment, and  clerk  receiving  same  shall  docket 
and  record  judgment  in  records  of  his  court, 
briefly  designating  it  as  judgment  trans- 
ferred  from  court    (naming   proper 

court).  This  provision  is  cited  and  com- 
mented on  in  People  ex  rel.  Burdell  v.  Pro- 
bate Court,  48  Cal.  848,  248,  249. 
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TITLE  V. 

OF  THE  MANNER  OF  COMMENCING  CTVTL  ACTIONS. 


§  405.    Actions,  how  commenced. 

%  406.  Complaint,  how  indorsed.  When  sum- 
mons may  be  issued,  and  how 
waived. 

$  407.  Summons,  how  issued,  directed,  and 
what  to  contain. 

§  408.  Alias  summons.  [Manner  and  time 
of  issuing.] 

§  409.  Notice  of  the  pendency  of  an  action 
affecting  the  title,  etc.,  to  real 
property. 

|  410.    Summons,  who  may  serve. 

I  411.    Summons,  how  served. 


{ 412.  Publication  of  summons,  when  de- 
fendant is  absent  from  the  state, 
concealed,  or  a  foreign  corporation 
having  no  agent,  etc.     [Repealed.] 

f  412 [a].  Cases  in  which  service  of  summons 
may  be  made  by  publication. 

f  413.     Manner  of  publication. 

f  414.  Proceedings  where  there  are  several 
defendants,  and  part  only  are 
served. 

1 415.    Proof  of  service,  how  made. 

§  416.    When  jurisdiction  of  action  acquired. 


§  405.    ACTIONS,  HOW  COMMENCED.    Civil  actions  in  the  courts  of  this 

state  are  commenced  by  filing  a  complaint. 

History:  Enacted  March  11,  1872,  re-enactment  of  first  half  of  §22 
of  Practice  Act  as  amended  1855,  Stats.  1855,  p.  303;  amendment  ap- 
proved March  24,  1874,  Code  Amdts.  1873-4,  p.  296. 


HOW  CIVIL  ACTION  COMMENCED. 

1.  Civil  actions — Commenced,  how. 

2.  Same — Complaint,  what  constitutes. 

3.  Same — Proceedings  to  annul  order  ad- 

mitting to  citizenship. 

4.  Same — When  original  complaint  filed. 

5, 6.  Same — When  action  not  commenced. 

7.  "Commencement  of  an  action" — De- 
fined. 

8,9.  Same — Mode  of. 

10.  Mechanics'   lien-suit — When  not  com- 

menced. 

11.  Presumption  in  favor  of  filing^ When 

found  in  record. 

12.  Statute  of  limitations — Bunning  of. 
13, 14.  Same — When  stayed. 

15.  Supplemental  complaint — Effect  of. 

As  to  act  conferring;  on  superior  court 
powers  theretofore  of  district,  county,  and 
probate  courts,  see  Stats.  1880,  p.  23,  Hen- 
ningr's General  Laws,  p.  348  (containing; 
statute),  I  Henningr's  General  Laws,  Sd  ed., 
p.  492    (title  and  annotation). 

A*  to  act  transferrins;  records  of  former 
conrts  to  superior  court,  see  Stats.  1880, 
p.  2.  Henningr's  General  Laws,  p.  841  (Stat- 
ute), I  Henningr's  General  Laws,  3d  ed.,  p. 
492   (title  only  and  annotation). 

As  to  action  against  associates  In  busi- 
ness, see,  ante,  §  888  and  note. 

As  to  adverse  claims  to  real  property*  ac- 
tions to  determine,  see,  post,  99  788  et  seq., 
and   S  1090  and  notes. 

As  to  action  In  name  of  real  party  In  In- 
terest, see,  ante,  9  367  and  note. 

Am  to  any  action  pending-,  deemed  to  be, 

see,  post,  9  1049  and  note. 


As  to  civil  action,  definition  of,  see,  ante, 
99  22,  30  and  notes. 

As  to  civil  and  criminal  actions,  nen- 
mcrerer  of,  see,  ante,  9  32  and  note. 

As    to   co-claimants    united   as   plaintiffs, 

see,  ante,  9  381  and  note. 

As  to  commencement  of  actions,  see,  ante, 
99  350  et  seq.  and  notes;  also,  note  15  Am. 
Dec.  344. 

As  to  commencement  of  action  In  Justices9 
court,  see,  post,  9  889  and  note. 

Aa    to    complaint    part    of   Judgment-roll, 

see,  post,  9  670  and  note. 

As  to  consolidation  of  actions,  see,  post, 
9  1048  and  note. 

As  to  filing  notice  of  lis  pendens,  see, 
post,   9  409  and  note. 

As  to  form  of  action,  one  only,  see,  ante, 
9  307  and  note. 

As  to  Joinder  of  actions,  see,  post,  9  427 
and  note. 

As  to  Jurisdiction  of  Justices'  court,  see, 
ante,  9  103  and  note. 

As  to  .Jurisdiction  of  superior  court,   see 

const.  1879,  art.  VI,  9  5,  I  Henningr's  General 
Laws,  3d  ed.,  p.  Ill;  also,  ante,  99  75,  76 
and  notes. 

As  to  limitation  of  actions,  see,  ante, 
99  312-362   and    notes. 

As  to  non«ubatement  of  action,  by  death, 
marriage,  or  other  dlsnblUtly.  see,  ante, 
9  385  and  note. 

As  to  ordering;  other  parties  brought  In 
as  defendants,  see,  ante,  9  889  and  note. 

As  to  parties  In  civil  actions,  see,  ante, 
99  367,  390  and  notes. 

As  to  place  of  action,  see,  ante,  99  392-400 
and  notes. 
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A*    to    receiver,    notion    hy    and    asalnst, 

see,  post,   |  568  and  note. 

A*  to  submitting;  controversy  without  no- 
tion, see.  post,  Sf  1138-1140  and  notes. 

As  to  tlMc  of  conncnetaf  netton,  see, 
ante,   Si  312-363  and   notes. 

As  to  validity  of  process  of  saperlor  conrt 
without  senl,  see  8 tat 8.  1880,  p.  19.  II  Hen- 
ning's  General  Laws,  3d  ed.,  p.  2334. 

As  to  when  notion  la  eonuaeneed,  see, 
ante,  f  5  350  et  seq.  and  notes. 

1.  Civil  actions— Commenced,  how. — Civil 
actions  are  commenced  by  filing:  complaint 
with  clerk  of  court  and  issuance  of  summons 
thereon.  Until  there  is  a  suit  instituted 
there  can  be  no  defendant,  and  consequently 
no  authority  under  statute  to  Issue  an  order 
of  arrest. — Ex  parte  Cohen,  6  Cal.  318,  319, 
321;  People  v.  O'Neil,  47  Cal.  109,  110;  Ex 
parte  Hollis,  59  Cal.  405,  408;  Huerstal  v. 
Muir,  62  Cal.  479,  481;  Rossbach  v.  Superior 
Court,  48  Cal.  App.  729,  185  Pac.  879;  In  re 
Owens,  68  Ark.  405,  68  Am.  St.  Rep.  124, 
38  S.  W.  1116;  Ex  parte  Wright,  65  Ind. 
511. 

2.  Same — Complaint,  what  constitutes* — 
Written  consent  by  one  in  favor  of  whom 
an  order  admitting;  to  citizenship  has  been 
made,  that  such  order  may  be  set  aside  for 
fraud,  filed  In  support  of  oral  motion  for 
cancelation  of  order,  is  not  a  complaint 
within  meaning:  of  above  section. — Tinn  v. 
United  States  District  Attorney.  148  Cal.  773, 
113  Am.  St.  Rep.  854,  84  Pac.  152. 

S.  Same— Proceedings  to  annnl  order  ad- 
mitting to  dtlsenshln,  in  which  no  com- 
plaint is  filed,  can  not  be  considered  an 
equity  action  to  set  aside  the  order. — In 
re  Tinn  v.  United  States  District  Attorney, 
148  Cal.  773,  113  Am.  St.  Rep.  364.  84  Pac. 
152. 

4.  Same— When  original  complaint  died. 
—The  plaintiff  on  twenty-eighth  of  Feb- 
ruary, 1865,  actually  "placed  on  file  in  the 
clerk's  office  of  this  court  what  purported 
to  be  complaint  against  defendant,"  which 
was  subsequently  ordered  amended  before 
summons  issued  or  appearance  by  defend- 
ant. Action  was  commenced  within  mean- 
ing: of  statute  when  original  complaint  was 
Med,  and  party  may  amend  without  leave 
of  court  before  summons  issued,  when  there 
has  been  no  appearance  by  defendant. — 
Allen  v.  Marshall.  34  Cal.  165.  166.  See  Ross 
v.  Luther,  4  Cow.  (N.  Y.)  158,  15  Am.  Dec. 
341,   346. 

5,  Same— When    action    not    commenced. 

Complaint    having:   been    filed    on    October 

30.  1856.  but  no  summons  having:  been  is- 
sued thereon  until  January  26,  1857*  when 
plaintiff  filed  amended  complaint  and  sum- 
mons issued  thereon,  suit  was  not  com- 
menced until  issuing:  of  summons. — Green 
v.   Jackson   W.   Co.,    10   Cal.    374,   375. 

6.  When  complaint  did  not  state  cause  of 
action  until  an  amendment  was  made  there- 
to,  suit   was  not   commenced  until   filing:  of 


amended    complaint. — Anderson    v.    Mayers. 
60  Cal.   525,   527. 
7. 


"Commencement  of  am 
—"An  action  shall  be  deemed  to  be 
commenced  within  the  meaning:  of  statute 
of  limitation  when  complaint  has  been  filed 
in  proper  court"  is  merely  definition  of  term 
"commencement  of  action." — Adams  v.  Pat- 
terson,   85   Cal.    122,    125. 

8*  Same— Mode  of. — Mode  of  commencing 
suit  and  acquiring  jurisdiction  of  parties 
is  controlled  by  provisions  of  Practice  Act 
and  not  by  rules  of  practice  which  pre- 
vailed at  common  law,  and  when  suit  is 
Instituted,  and  complaint  filed  and  sum- 
mons issued,  and  acts  of  filing:  complaint 
and  issuing:  summons  were  both  performed, 
suit  was  commenced. — Dupuy  v.  Shear,  29 
Cal.  238,  289;  Adams  v.  Patterson,  35  Cal. 
122,   126. 

9.  Mode  of  commencing:  suits  and  ac- 
quiring: jurisdiction  of  parties  Is  controlled 
by  provision  of  Practice  Act  and  not  by 
rules  of  practice  which  prevailed  at  com- 
mon law. — Dupuy  v.  Shear,  29  Cal.  238,  243: 
Adams  v.  Patterson,  35  Cal.  122,  125. 


10.  Mechanics'  llea-snlt — Whea  not  com- 
menced. — Mere  filing:  of  complaint  Is  not 
sufficient  to  constitute  suit  brought  within 
meaning:  of  mechanics'  lien-law.  Filing:  of 
complaint  and  issuing:  of  summons  are  re- 
quired by  general  Practice  Act,  and  the 
provision  in  the  general  limitation  act  that 
filing:  of  complaint  shall  be  deemed  a  com- 
mencement of  the  suit  applies  to  that  act 
only,  and  not  to  the  mechanics'  lien-law. — 
Flandreau  v.  White,  18  Cal.  639.  640;  Sharp 
v.  Maguire,  19  Cal.  677;  Pacific  C.  R.  Co. 
v.  Porter,  74  Cal.  261,  263,  15  Pac.  774. 
See  note  15  Am.  Dec.  346. 

11.  Presumption  In  favor  of  dllna;  — 
When  found  In  record. — Where  there  was 
an  amended  complaint  entitled  "in  the  dis- 
trict court,"  but  no  evidence  that  it  was 
ever  filed  In  that  court  and  no  memoran- 
dum or  indorsement  of  clerk,  nor  any  stip- 
ulation of  counsel  showing:  that  it  was 
filed,  nor  that  an  answer  was  filed  to  this 
particular  amended  complaint,  nor  that  de- 
fault was  entered  for  want  of  an  answer  on 
an  appeal  from  defendant,  defendant  Is 
estopped  to  deny  that  it  was  duly  filed,  and 
presumption  is  either  that  clerk  has  Inad- 
vertently omitted  to  Indorse  it  as  filed,  or 
that  indorsement  has  accidentally  been 
omitted  from  transcript.  —  Mahlstadt  v. 
Blanc,  34  Cal.  577,  579. 

12>     Statute    of    limitations — Running;    of. 

— In  action  begun  on  twenty-seventh  day 
of  May,  1878,  in  which  mortgageor  alone 
was  made  defendant,  plaintiff  by  leave  of 
court  filed  supplemental  complaint  and 
afterwards  on  motion  made  subsequent 
grantees  of  mortgageor  parties  to  action. 
Filing  of  original  complaint  stopped  run- 
ning of  statute  of  limitations  only  as  to 
him  who  was  party  defendant  at  time  it  was 
filed,   and   did  not   stop   running   of  statute 
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In  favor  of  those  who  were  not  made  de- 
fendants in  action  at  that  time.  The  sup- 
plemental complaint  was  continuance  of 
original  action  as  against  original  defend- 
ant, but  it  was  commencement  of  new  ac- 
tion as  to  the  added  defendants. — J  offers  v. 
Cook,  58  Cal.  147,  150. 

13.  Same— When  stared. — To  prevent  bar 
of  statute  of  limitations,  a  suit  commenced 
by  filing  of  complaint  is  only  proceeding 
necessary.  For  all  other  purposes  an  action 
can  be  commenced  only  by  filing  of  com- 
plaint and  issuance  of  summons  unless  de- 
fendant voluntarily  appears  and  pleads 
without  summons  —  Sharp  v.  Maguire,  19 
Cal.  577;  Pimental  v.  San  Francisco,  21  Cal. 
351,  368.  Allen  v.  Marshall,  34  Cal.  166,  166; 
Dunker  v.  Lutz,  48  Cal.  464-466. 

See  note  16  Am.  Dec.  346. 


14.  Statute  of  limitations  in  this  state  de- 
clares that  action  shall  be  deemed  com- 
menced within  its  meaning  "when  complaint 
has  been  filed  in  proper  court,"  and  filing 
of  complaint  without  Issuance  of  summons 
thereon  prevents  statute  from  running. — 
Pimental  v.  City  of  San  Francisco,  21  Cal. 
351,  352,  367;  Allen  v.  Marshall,  34  Cal.  165, 
166. 

15.  Supplemental   complaint— Effect  of. — 

When  persons  are  not  made  parties  defend- 
ant in  an  action  until  filing  of  supplemental 
complaint,  supplemental  complaint  is  not 
the  continuance  of  original  action  against 
original  defendant,  but  commencement  of 
new  action  against  new  defendants;  and, 
until  they  are  made  parties  to  bill,  action 
can  not  be  considered  as  having  been  com- 
menced against  them. — Jeffers  v.  Cook,  58 
Cal.  147,  160. 


§406.  COMPLAINT,  HOW  INDORSED.  WHEN  SUMMONS  MAY  BE 
ISSUED,  AND  HOW  WAIVED.  The  clerk  must  indorse  on  the  complaint  the 
day,  month,  and  year  that  it  is  filed,  and  at  any  time  within  one  year  there- 
after, the  plaintiff  may  have  a  summons  issued,  and  if  the  action  be  brought 
against  two  or  more  defendants,  who  reside  in  different  counties,  may  have  a 
summons  issued  for  each  of  such  counties  at  the  same  time.  But  at  any  time 
within  the  year  after  the  complaint  is  filed,  the  defendant  may,  in  writing,  or 
by  appearing  and  answering  or  demurring,  waive  the  issuing  of  summons ;  or, 
if  the  action  be  brought  upon  a  joint  contract  of  two  or  more  defendants,  and 
one  of  them  has  appeared  within  the  year,  the  other  or  others  may  be  served 
or  appear  after  the  year  at  any  time  before  trial. 

History:  Enacted  March  11,  1872,  re-enactment  of  9  23  of  Practice 
Act,  last  clause  added;  amendment  approved  March  24,  1874,  Code 
Amdts.  1873-4,  p.  296;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  128,  act  held  unconstitutional,  see  history,  9  5 
ante. 


INDORSEMENT    OF   COMPLAINT— SUM- 
MONS MAY  ISSUE,  WHEN— 
HOW  WAIVED. 

1.  Admission  of  service — By  defendant. 

2.  Appearance — As  to  what  constitutes. 

3.  Same — By  attorney,  binds  party. 

4.  Same — Same  —  For  motion   only,   not 

general. 

5.  Same — Same — Of  attorney,  limited  to 

certain  defendants. 

6.  Same — Same — Special  or  general. 

7.  Delay  in  issue  of  summons — Justifies 

dismissal. 

8.  Diligence  in  making  service — Decided 

by  court  upon  facts  of  each  case. 

9.  Notice   of   motion   to   quash — A   suffi- 

cient appearance. 
10, 11.  Object   of   summons — To  bring   party 
into  court. 

12, 13.  Special  appearance  to  dismiss  and  an- 
swer— Not  general  appearance. 

14.  Summons — Issues  at  request. 


15.  Same — Not  a  '*  citation. ' ' 

16.  Same  —  Not   issued    without    copy   of 

complaint. 

17.  Same — Waiver  of — By  appearance. 

18.  Same — Same  —  Appearance    by    attor- 

ney. 

19.  Same — Same — By    notice    of    appear- 

ance. 

20.  Same — Same — Only  by  writing  or  ap- 

pearance. 

21.  Same — When  not  issued. 

22.  Time  for  issuance  of  summons — Lim- 

ited to  one  year. 

23.  Same — Before  amendment  of  1869. 

24.  Waiver  of  right  to  summons — Appear- 

ance of  defendant  and  consent. 

1.  Admission  of  service— By  defendant. • 

As   to  generally,   see,   post,    §  415   and    note. 

2.  Appearance— As  to  what  constitutes. 

In  general,  see   §  1014  and   note. 

As  to  alias  summons,  see,  post,  9  408  and 
note. 
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As  to  appearaace  1b  action,  see,  post,  9  416 
and  note. 

As  to  attorney,  change  of,  see,  ante,  9  284 
and  note. 

As  to  attorney,  death  of*  see,  ante,  |  286 
and  note. 

As  to  attorney,  removal  of,  eee,  ante,  I  287 
and  note. 

As  to  commencing;  salt  and  Issuing  sum- 
mons, see,  ante,  S  405  and  note  par.  7. 

As  to  content*  of  summons  to  contain,  see, 
post.  9  407  and  note. 

As   to   connty  clerk  a  connty  officer,  see 

Kerr's  Cyc.  Pol.  Code,  2d  ed.p  9  4103  and  note. 

As  to  dismissal  of  action  for  fallnre  to 
Issae  summons,  see,  post,  9  681  and  note. 

As  to  doty  of  connty  clerk  to  lassie  proc- 
ess, see  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  9  4204 
and  note. 

As  to  summons  after  judgment*  see,  post, 
99  990,  991  and  notes. 

As  to  summons  In  forcible  entry  or  de- 
tainer, see,  post,  99  1166,  1167  and  notes. 

As  to  summons  In  action  of  possible  entry 
In  detainer,  see,  post,  9  1166  and  note. 

As  to  summons  In  action  to  quiet   title, 

see,  post,  9  750  and  note. 

As  to  summons,  Issue  of  In  civil  actions  In 
police  court,  see,  post,  9  930  and  note. 

As  to  voluntary  appearance  by  defendant, 

see,  post,  99  416,  1014  and  notes. 

3.  Same— By  attorney,  binds  party* — Ap- 
pearance by  attorney,  whether  authorized 
or  not,  binds  party,  except  in  case  of  fraud 
or  insolvency  of  attorney. — Suydara  v. 
Pitcher,  4  Cal.  280,  281;  Holmes  v.  Rogers, 
13  Cal.  191,  200;  Sampson  v.  Ohleyer,  22  Cal. 
200,  210. 

See  note,  75  Am.  Dec.  148. 


4.  Same—Same— For  motion  enly,  net 
general. — Appearance  of  defendant  for  mo- 
tion only  to  dismiss  after  notice  signed  as 
follows:  "W.  W.  Likens,  attorney  for  de- 
fendant for  this  motion  only,"  was  not  gen- 
eral appearance  which  waived  his  right  to 
make  motion.  Linden  G.  M.  Co.  v.  Sheplar, 
53  Cal.  245,  246;  Coombs  v.  Parish,  6  Colo. 
296,  297. 

5.  Same— Same— Of  attorney,  limited  to 
certain  defendants. — Where  counsel  ap- 
peared expressly  for  two  named  defendants, 
his  signature  to  pleading,  etc.,  after  that 
time,  as  attorney  for  defendants,  will  be 
considered  as  limited  to  those  defendants 
for  whom  he  expressly  appeared. — Spangel 
v.  Delllnger,  42  Cal.  148,  149;  Hobbs  v.  Duff, 
43  Cal.  485,  492;  Kenney  v.  Parks,  120  Cal. 
22,  23,  52  Pac.  70. 

6.  Same  —  Same  —  Special    or    general*— 

Where  one  appears  and  objects  only  to  con- 
sideration or  prooedure  for  want  of  juris- 
diction, appearance  is  special;  if  he  appears 
and  asks  for  any  relief  which  could  be  given 
only  to  party  In  pending  case,  it  Is  general 


appearance,  no  matter  how  carefully  or  ex- 
pressly it  may  be  stated  that  appearance 
is  special.  It  Is  character  of  relief  asked, 
and  not  Intention  of  party,  that  it  shall  or 
shall  not  constitute  general  appearance, 
which  is  material. — In  re  Clarke,  125  Cal. 
388,  392,  58  Pac  22,  overruling  Deldeshelmer 
v.  Brown,  8  Cal.  339,  340:  Lyman  v.  Milton, 
44  Cal.  630,  631. 

7.  Delay  In  Issue  of  summons— Justifies 
dismissal. — If  no  summons  is  Issued  within 
year  after  filing  complaint  action  may  prop- 
erly be  dismissed. — Reynolds  v.  Page,  35 
Cal.  296,  300;  Origsby  ▼.  Napa  Co.,  36  Cal. 
685,  96  Am.  Dec.  213,  215;  Carpentier  v. 
Minturn,  39  Cat  460,  451;  Linden  G.  M.  Co. 
v.  Sheplar,  53  Cal.  245,  246;  Cowell  v.  Stuart, 
69  Cal.  525,  526,  11  Pac.  67;  Kubli  v.  Haw- 
kett,  89  Cat  688,  642,  27  Pac  57;  First  Nat. 
Bank  v.  Nason,  115  Cal.  626,  628,  47  Pac  595; 
People  v.  Jefferds,  126  Cal.  296,  299,  58  Pac. 
704;  Coombs  v.  Parish,  6  Colo.  296,  297. 

8.  Diligence  In  — fffci-ir  service— Decided 
by  court  upon  facts  of  eaca  case* — This  sec- 
tion provides  that  summons  may  be  issued 
at  any  time  within  one  year  after  complaint 
is  filed;  it  may,  therefore,  be  issued  on  last 
day  of  year  and,  at  which  time,  defendant 
may  be  at  distance,  or  may  conceal  himself 
to  avoid  service.  When  defendant  is  found 
and  actually  served,  court  acquires  jurisdic- 
tion of  his  person,  and  whether  there  has 
been  reasonable  diligence  in  making  serv- 
ice within  time  limited,  is  left  open  one  to 
be  considered  and  decided  by  court  upon 
facts  of  each  particular  case. — Murray  v. 
Gleeson,  100  Cal.  611,  513,  86  Pac.  88. 


0.  Notice  of  motion  to  quash  A  suuldcnf 
appearance. — N  otlce  as  follows;  "Now 
comes  above-named  defendant  and  appears 
in  said  action  for  sole  purpose  of  making 
motion  to  quash  summons  in,  and  dismiss, 
said  action," — was  sufficient  appearance  to 
be  heard. — Lander  v.  Flemming,  47  Cal.  614, 
616. 

10.  Object  of  summons— To  bring  party 
Into  court. — The  only  object  of  summons  is 
to  bring  party  into  court,  and  if  that  ob- 
ject be  attained  by  appearance  and  pleading 
of  party  there  can  be  no  injury  to  him. — 
Smith  v.  Curtis,  7  Cal.  684,  587;  Ford  v. 
Bushard,  116  Cal.  273,  276,  48  Pac.  119. 

11.  Approved  i  Dyas  v.  Keaton,  3  Mont. 
495,  504. 

12.  Special  appearance  to  dismiss  and  an- 
swer— Ifot  geaeral  appearance* — Defendant 
making  special  appearance  to  dismiss  de- 
fective summons  does  not  thereby  make 
general  appearance  in  action,  even  though 
after  motion  to  dismiss  is  overruled  defend- 
ant answers. — Deidesheimer  v.  Brown,  8  Cal. 
839,  340;  Gray  v.  Hawes,  8  Cal.  562,  569;  Ly- 
man v.  Milton,  44  Cal.  630,  635. 

18.  Overruled  In  In  re  Clarke,  125  Cal. 
888,  392,  58  Pac.  22. 

14.  Summons— Issues  at  reauest. — Sum- 
mons  authorised   by   Practice  Act,    section 
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18  is  to  be  issued  as  matter  of  course  upon 
application  to  clerk  to"  party  upon  filing-  his 
complaint  and  paying:  costs;  and  no  order 
by  court  or  judge  is  required. — Dupuy  v. 
Shear,  29  Cal.  288,  239. 

IS.  Same  — Not  a  "cltatto»." — Summons 
named  in  this  section  can  not  be  read  into 
or  even  stand  with  section  1328,  post,  which 
requires  citation  to  issue  in  case  of  contest 
of  probate  of  will  upon  filing;  petition,  two 
provisions  not  applying;  to  same  thing*. — San 
Francisco  P.  O.  A.  v.  Superior  Court,  116 
Cal.  448.  450,  461,  48  Pac.  879.  See  In  mat- 
ter of  Hamilton,  120  Cat  421,  430,  52  Pac. 
708. 

IS.  Basse— Not  lame*  withovt  copy  of 
complaint. — Section  28  of  Practice  Act  pro- 
vides that  copy  of  complaint  certified  by 
clerk  shall  be  served  with  summons.  Sum- 
mons is  not  issued,  within  meaning-  of  Prac- 
tice Act,  unless  accompanied  by  certified 
copy  of  complaint,  and  all  papers  essential 
to  enable  plaintiff  to  make  valid  personal 
service  on  defendant,  duly  attested,  are 
placed  at  his  disposal. — Reynolds  v.  Page, 
35  Cal.  296,  299,  800. 

17.  Same— Waiver  of— By  appearance. — 

An  action  is  said  by  section  22  of  Practice 
Act  to  be  commenced  by  filing*  complaint 
and  issuing  summons;  yet  by  section  39  it 
is  provided  that  voluntary  appearance  shall 
be  equivalent  to  personal  service  of  sum- 
mons, and  putting*  in  an  answer  is  such  ap- 
pearance and  must  be  held  to  be  waiver  of 
mere  formalities  of  issuing*  summons. — 
Hayes  v.  Shattuck,  21  Cal.  61,  54,  65;  Shay 
v.  Superior  Court,  57  Cal.  641,  542. 

18.  Same— Same— Appearance  by  attor- 
ney at  common  law,  and  by  express  letter 
of  our  statute,  amounts  to  acknowledgment 
or  waiver  of  service. — Suydam  v.  Pitcher,  4 
Cal.  280,  281;  Holmes  v.  Rogers,  13  Cal.  191, 
200;  Sampson  v.  Ohleyer,  22  Cal.  200,  210. 
See  Taylor  v.  Randall,  10  Cal.  79. 

10.  Same— Same— By  notice  of  appear- 
ante. — When  complaint  is  filed  and  attor- 
neys, who  appear  for  defendant,  file  in  ac- 
tion notice  that  "we  have  been  retained  by 
and  hereby  appear  for  above-named  de- 
fendant In  above-entitled  action,"  that  is 
sufficient  appearance,  and  is  waiver  of  sum- 
mons.— Dyer  v.  North,  44  Cal.  157,  159. 


20.  Same— Same— Only  by  writing?  or  ap- 
pearance.— Provisions  of  this  section  that 
"at  any  time  within  year  after  complaint 
Is  filed  defendant  may  in  writing;  or  by  ap- 
pearing* and  answering*  waive  the  issuance 
of  summons"  is  declaration  that  Issuance 
and  service  of  summons  can  be  waived  in 
no  other  mode. — Cooper  v.  Gordon,  125  Cal. 
296,  300,  67  Pac.  1006;  Siskiyou  Co.  Bank  v. 
Hoyt.  132  Cal.  81,  83,  64  Pac.  118. 

21.  Same— When  not  issued. — Section  28 
provides  that  copy  of  complaint  certified  by 
clerk  shall  be  served  with  summons,  and 
by  the  issuing*  of  summons, -without  certi- 
fied copy  of  complaint,  summons  is  not  is- 
sued within  meaning*  of  the  Practice  Act, 
nor  is  it  done  until  all  papers,  essential  to 
enable  plaintiff  to  make  personal  service 
upon  defendants,  duly  attested,  are  placed 
at  his  disposition. — Reynolds  v.  Page,  35 
Cal.  296,  300.  See  Ex  parte  Connaway,  178 
U.  a  421,  428,  44  L.  ed.  1184,  20  Sup.  Ct.  Rep. 
951. 

22.  Time  for  issuance  of  summons— Lim- 
ited to  one  year. — Section  27  was  amended 
in  1860,  and  limited  time  within  which  sum- 
mons, provided  for  in  that  and  preceding- 
section,  could  be  issued  to  one  year  after 
filing*  of  complaint.  The  amendment  merely 
affects  mode  of  proceeding*,  and  all  pro- 
ceeding's thereafter  taken  must  be  in  ac- 
cordance with  that  provision. — Dupuy  v. 
Shear,  29  Cal.  288,  240. 

23.  Same  — Before    amendment    of    1860 

(Practice  Act  section  28)  summons  might  be 
issued  at  any  time  after  filing;  complaint, 
but,  by  amendment  of  that  year,  it  could  be 
issued  only  within  a  year.  It  was,  doubt- 
less, found  that  to  permit  summons  to  be 
Issued  at  any  time,  without  limitation,  en- 
abled plaintiff  to  Indefinitely  extend  statute 
of  limitations. — Dupuy  v.  Shear,  29  Cal.  238, 
242;  Reynolds  v.  Page.  36  Cal.  296,  300;  Ex 
parte  Connaway,  178  U.  S.  421,  426,  44  L.  ed. 
1134,  20  Sup.  Ct.  Rep.  951.  See  Coombs  v. 
Parish,  6  Colo.  296;  Steves  v.  Carson,  21 
Colo.  283,  40  Pac.  570. 

24.  'Waiver  of  right  to  anmmons — Ap- 
pearance of  defendant  and  consent  to  fixing 
time  of  trial  were  a  waiver  of  his  rlgfht  to 
be  broug;ht  in  by  complaint  and  summons. — 
Cronise  v.  Garg;hill,  4  Cal.  120,  122. 


§  407.  SUMMONS,  HOW  ISSUED,  DIRECTED,  AND  WHAT  TO  CON- 
TAIN. The  summons  must  be  directed  to  the  defendant,  signed  by  the  clerk, 
and  issued  under  the  seal  of  the  court,  and  must  contain : 

1.  The  names  of  the  parties  to  the  action,  the  court  in  which  it  is  brought, 
and  the  county  in  which  the  complaint  is  filed ; 

2.  A  direction  that  the  defendant  appear  and  answer  the  complaint  within 
ten  days,  if  the  summons  is  served  within  the  county  in  which  the  action  is 
brought ;  within  thirty  days,  if  served  elsewhere ; 

3.  A  notice  that,  unless  the  defendant  so  appears  and  answers,  the  plaintiff 
will  take  judgment  for  any  money  or  damages  demanded  in  the  complaint  as 
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37.  Same — Is  to  party  to  action. 
38,39.  Same — Mandatory,    not    directory. 

40.  Same — Quashed  for  not  giving  time  to 

appear. 

41.  Same  —  Radically    defective,    justifies 

dismissal. 

42.  Words  ' '  et  aL  "  in  summons — Have  no 

significance. 

43.  Word     " hereinafter"  —  Instead     of 

' '  hereinbefore ' ' — In   summons,    im- 
material. 

Am  to  dismissal  of  aetloa  for  failure  to 
lssae  or  return  saaunons,  see,  post,  8  581 
and  note. 


arising  upon  contract,  or  will  apply  to  the  court  for  any  other  relief  demanded 

in  the  complaint. 

History:  Enacted  March  11,  1872,  founded  upon  99  23,  24,  25,  26 
of  Practice  Act;  amendment  approved  March  26,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  13;  March  2,  1897,  StaU.  and  Amdts.  1897, 
p.  53;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  129,  act  held  unconstitutional,  see  history,  9  5  ante. 

SUMMONS— ISSUANCE  AND  SERVICE. 

1.  Absence  of  statutory  notice — Justifies 

vacating  judgment. 

2.  Amendment  of  summons — As  to  gen- 

erally: 

3,4.  Same — Order  for. 

5.  Attorney's  name  on  summons — Not  a 

part  of  it. 

6.  Certified   copy  of  complaint — Not  re- 

quired with  summons. 

7.  Contents  of  summons — In  general. 

8.  Court  where  action  is  pending — Deter- 

mined by  teste  of  judge. 

9.  Date  in  summons — Not  conclusive. 

10.  Day  for  appearance — Depends  on  date 

of  service. 

11.  Defective    summons    served — Jurisdic- 

tion not  acquired. 

12.  Same — Same — Constructive  service. 

13.  Same — Motion  to  dismiss. 

14.  Defects    in    summons  —  Waived    by 

pleading. 

15.  Definition  of  summons. 

16.  Direction    to    appear  —  In   summons, 

valid. 
17, 18.  Same — Radically  defective. 

19.  "District"  in  San  Francisco — Means 

county. 

20.  Fraud  as  basis  of  action — To  be  indi- 

cated in  summons. 

21.  Names    of   all    defendants — Need   not 

appear  in  title,  when. 

22-24.  Nature    of   action — To    be   stated    in 
summons  in  general  terms. 

25.  Same — Same — In  action  brought  to  re- 

cover money  and  to  foreclose  liens. 

26.  Same  —  Defectively  stated   makes   it 

voidable,  only. 

27,  28.  Notice — In  alternative — Does  not  make 
summons  void. 

29.  Same — Need  not  be  in  alternative. 

30.  Same — That  plaintiff  would  take  judg- 

ment for  relief,  valid. 

31.  Object  of  summons — To  put  party  on 

notice. 

32.  Reference  in  summons  to  complaint  on 

file. 

33,34.  Seal — Essential    to    validity    of    sum- 
mons. 

35.  Signature  of  clerk — Printed  with  seal 

sufficient. 

36.  Summons — General  statement  in,  suf- 

ficient. 


As  to  dismissal  of  actio*  vales* 
bane*  within  one  year,  see,  post,  6  581  and 
note. 

Aa  to  effect  of  namont  Issued  without 
seal  of  the  court,  see  note,  20  L.  R.  A.  424. 

Aa  to  Igraoraace  of  part  of  name  amakes 
person  unknown,  see  Enewold  v.  Olsen,  39 
Neb.  59,  42  Am.  St  Rep.  557,  22  L.  R.  A.  573, 
67  N.  W.  766. 

Aa  to  lssae  of  summons  la  civil  actleas  In 
police  coart,  see,  post,  §  929  and  note. 

Aa  to  Jala-meat  la  sister  state  void  for 
lack  of  process,  see  Crumllsh's  Admr.  v. 
Central  Imp.  Co.,  38  W.  Va,  390,  45  Am.  St. 
Rep.  872,  23  L.  R.  A.  120,  18  a  E.  456. 

'  As  to  jadn-ment  wltkoat  opportunity  to  be 
heard*  see  Furgeson  v.  Jones,  17  Ore.  204, 
11  Am.  St.  Rep.  808,  3  L.  R.  A.  620,  20  Pac. 
842. 

As  to  motloa  to  quaah  service  of  summons, 

see  brief  3  L  R.  A.  188. 

As  to  necessity  to  lssae  summons  with  la 
one  year,  see,  post,  6  581,  subd.  7  and  note. 

As  to  person  by  whom  service  a  ad  re  tarn 
to  be  made,  see,  post,  9  410  and  note. 

As  to  service  of  snmmens  on  prisoner,  see 

Kerr's  Cyc.   Pen.  Code,   2d   ed.,   9  1609;   also 
note,  46  L.  R.  A.  706. 

Aa  to  service  sunlclent  to  eonstltate  due 
process  of  law,  see  note  50  L.  R.  A.  577. 

As  to  service  of  summons  on  holiday,  see 

Whitney  v.  Blackburn,   17  Ore.   564,  571,   11 
Am.  St.  Rep.  857,  862,  21  Pac.  874. 

Aa  to  style  of  process  In  name  of  people 
of  the  state,  see  Const.  1879  art.  VI,  9  20,  I 
Henningr's  General  Laws,  3d  ed.,  p.  lv;  also 
Kerr's  Cyc.  Pol.  Code,  2d  ed.,  $  30  and  note. 

Aa  to  service  of  summons,  when  valid,  see 

briefs,  IS  L.  R.  A.  498;  38  L.  R.  A.  226. 

As  to  summons  In  forcible  entry  or  do~ 
talner,  see,  post,  99  1166,  1167  and  notes. 
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As  to  summon*  in  eminent  domain,  see, 
post,  5  1245  and  note. 

As   to   summons    In   action   to   quiet   title, 

see,  post,  §  750  and  note. 

As  to  summons,  how  served,  see,  post, 
I  411  and  note. 

As  to  summons  after  Judgment,  see,  post, 
55  989,  990,  991  and  notes. 

As  to  substitution  of  another  for  defend- 
ant, see,  ante,   5  386  and  note. 

As  to  summons  in  justices'  court,  see, 
post,  §  840  and  note. 

As  to  summons  In  partition,  how  directed, 
see,  post,  §  756  and  note. 

As  to  summon*  In  proceedings  relative  to 
escheated  estates,  see,  post,  5  1269  and  note. 

As  to  Mammons  part  of  Judgment-roll,  see, 
post,  {  670  and  note. 

As  to  summons  to  defendants  residing  In 
different  counties,  see,  ante,  5  406  and  note. 

As  to  summons  to  Joint  debtors  after  judg- 
ment, see,  post,  5§  989,  990  and  notes. 

As  to  time  of  Issuance  and  service  of 
summons,  see,  ante,  5  406  and  note;  post, 
S  581,  subdivision  7  and  note. 

As  to  time,  limitation  of,  after  serving 
summons,  see,  post,  5  581  and  note. 

As  to  voluntary  appearance,  see,  post, 
5  415  and  note. 

As  to  waiver  of  summons  by  appearance, 
see,  post.  5  416  and  note. 

1.  Absence  of  statutory  notice— Justifies 
vacating  judgment. — Entry  of  Judgment  by 
default,  in  absence  of  notice  in  summons 
that  In  case  defendant  failed  to  appear  and 
answer  within  time  prescribed  by  law, 
plaintiff  would  take  Judgment  for  sum  de- 
manded in  complaint,  is  at  least  such  irreg- 
ularity as  will  justify  court  in  vacating 
judgment. — Keybers  v.  McComber,  67  Cal. 
395,  398,  7  Pac.  838. 

2.  Amendment  of  summons — As  to  gen- 
erally*— Court  has  power  to  amend  sum- 
mons so  as  to  conform  to  law  in  particular 
where  it  operates  no  hardship  upon  de- 
fendant. Great  latitude  is  given  court  by 
statute  in  amending  and  altering  pleadings, 
etc.  They  are  required  to  administer  sub- 
stantial Justice  between  parties. — Polock 
v.  Hunt,  2  Cal.  193,  195;  Lyman  v.  Milton,  44 
Cal.  630,  635. 

S.  Same— Orger  for. — Where  an  order  for 
the  amendment  of  summons  is  necessary 
it  will  be  presumed  upon  appeal  when  noth- 
ing to  the  contrary  appears  that  such  order 
was  made. — Baldwin  v.  Poster,  157  Cal.  643, 
647,  108  Pac.  714. 

4.  The  court  has  power  to  amend  a  sum- 
mons pending  its  service. — Baldwin  v.  Fos- 
ter,  157  Cal.  643,  647,   108  Pac.   714. 

5.  Attorney's  name  on  summons— Not  a 
part  of  It. — All  that  was  required  by  this 
section  before  it  was  amended  in  1897,  with 
reference   to   attorney's   name,   was   that   it 


should  be  indorsed  upon  summons.  At- 
torney's name  did  not  thereby  become  part 
of  summons  and  It  was  not  necessary  as 
such  to  publish  it. — People  v.  Wrin,  143  Cal. 
11,  14,  76  Pac.  646. 

ft.  Certified  copy  of  complaint— Not  re- 
quired with  summon*. — Statute  does  not 
now  require,  as  it  did  when  case  of  Rey- 
nolds v.  Page,  35  Cal.  296,  was  decided,  cer- 
tified copy  of  complaint  to  be  served  with 
summons;  so  that  when  clerk  in  present 
case  delivered  to  plaintiff's  attorney  sum- 
mons duly  signed  and  sealed,  he  had  per- 
formed every  act  it  was  essential  for  him 
to  perform  in  matter. — Cowell  v.  Stuart,  69 
Cal.  525,  526. 


7.  Contents    of    summons— In    general. — 

Objects  of  requirements  of  section  24  of 
Practice  Act  as  to  what  summons  shall  con- 
tain are  carried  out  by  serving  it  with  gen- 
eral statement,  which  is  specialized  in  com- 
plaint, and  it  is  Injustice  to  turn*  party  out 
of  court,  or  reverse  judgment,  in  view  of 
summons  merely  technical,  when  summons 
points  to  complaint  where  particular  state- 
ment Is  made,  and  if  copy  of  complaint  is 
not  served  on  moving  party,  he  knows 
where  to  find  it. — Bewick  v.  Mulr,  83  Cal. 
368.  370,  23  Pac.  389;  Clark  v.  Palmer,  90 
Cal.  504,  506,  27  Pac.  375;  Ryan  "v.  Holliday, 
110  Cal.  335,  338,  42  Pac.  891. 

8.  Court  where  action  In  pending— De- 
termined by  teste  of  judge. — Where  suit 
was  brought  in  county  court  of  San  Fran- 
cisco county,  summons,  headed  with  words 
"district  court,"  but  tested  by  judge  of 
county  court,  it  was  held  good  as  a  sum- 
mons of  the  county  court. — Crane  v.  Bran- 
nan,  3  Cal.  192,  195. 

0.     Date    In    summons— Not    conclusive.— 

Where  an  action  was  commenced  on  March 
5,  1898,  and  summons  issued  on  that  day, 
but  when  clerk  issued  summons  on  March 
5th  he  inadvertently  dated  it  Feb.  5th,  mo- 
tion to  vacate  default  entered  in  action  to 
dismiss  action  on.  ground  that  no  summons 
had  been  Issued,  and  that  more  than  year 
had  elapsed  since  commencement  of  action, 
was  properly  denied.  Date  of  summons  on 
its  face  is  not  conclusive  proof  that  it  issued 
before  commencement  of  action,  and  was 
not  void  on  account  of  its  date;  for  date  was 
no  part  of  form  of  summons  prescribed  by- 
code. — Hibernia  Sav.  &  L.  Soc.  v.  Churchill, 
128  Cal.  633,  634,  79  Am.  St.  Rep.  23,  61  Pac. 
278. 

10.  Day  for  appearance  —  Depends  on 
date  of  service. — Summons  does  not  arbi- 
trarily fix  day  for  answering,  but  requires 
defendant  to  answer  within  given  number 
of  days  after  service  of  summons  (Practice 
Act  53  24,  25).  The  day  for  defendant  to  act 
is  left  open  by  summons  depending  upon 
time  when  service  is  made  or  is  complete. 
— Savings  &  L.  Soc.  v.  Thompson,  32  Cal. 
347,  353. 
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11.     Defective 

Men  n*t  agfilni^- Jurisdiction  Is  not  ac- 
quired by  the  service  of  summons  which 
omits  anything;  required  to  be  included 
therein,  such  service  not  being:  a  compli- 
ance with  due  process  of  law. — Beck  v.  Ran- 
some-Crummey  Co.,  42  Cal.  App.  674,  184 
Pac.   431. 

As  tm  defective  iuuioii  wftacnt  sfgna- 
tare  #f  clerk,  see  Sharman  v.  Huot,  20  Mont. 
555,  557,  62  Am.  St.  Rep.  646,  52  Pac.  668. 

The  same  rule  applies  where  service  Is  con- 
structive.— Beck  v.  Ransome-Crummey  Co., 
42  CaL  App.  874,  184  Pac  421. 

IS.  same— Mctlen  to  dismiss  r— Defendant 
has  right  to  appear  specially  for  purpose  of 
moving  to  dismiss  defective  summons,  and 
it  Is  error  In  court  to  refuse  him  that  privi- 
lege.— Lyman  v.  Milton,  44  Cal.  830,  626; 
Kent  ▼.  West,  60  Cal.  186,  186;  Arroyo  D.  & 
W.  Co.  v.  Superior  Court,  $2  CaL  47,  62, 
27  Am.  St. -Rep.  $1,  28  Pac  64. 

14.  Defects  to  smsnsscns  — -  Waived  by 
pleading* — Defendant  who  had  appeared  and 
pleaded  to  merits  had  thereby  waived  all 
objections  to  defects  in  summons  or  service, 
and  motion  to  quash  service  was  properly 
denied. — Sears  v.  Starbird,  78  Cal.  225,  231, 
20  Pac.  547. 


then  he  could  make  It  returnable  In  eleven 
months. — Deldeshelmer  ▼.  Brown,  t  CaL  339. 
340. 


15.  Definition  #f  summon** — A  summons 
is  the  process  whereby  parties  defendant 
are  brought  into  oourt  so  as  to  give  the 
court  jurisdiction  of  their  persons. — Nellls 
v.  Justice's  Court  of  Los  Angeles  Township, 
20  Cal.  App.  394,  129  Pac.  472,  474. 

10,  Direction  to  appear*— In  raumoni 
valid.— Summons  in  action  to  foreclose  tax- 
certiflcate  that  required  defendants  to  ap- 
pear "within  sixty  days  after  service  of 
this  summons  and  notice  upon  you,  exclu- 
sive of  day  of  service,  to  wit,  within  sixty 
days  after  80th  day  of  July,  1903,  which  Is 
date  of  first  publication  hereof,"  instead  of 
within  sixty  days  after  first  publication  of 
summons,  exclusive  of  day  of  such  first 
publication,  as  law  requires,  is  valid  sum- 
mons.— Stoll  v.  Griffith,  41  Wash.  439,  82 
Pac.  1026,  1027. 

17.  Same  —  Radically  defective. — Sum- 
mons issued  June  2,  1861,  required  defend- 
ants to  appear  at  clerk's  office  within  thirty 
days  after  service  to  answer  complaint  and 
to  appear  at  district  court  to  be  held  for 
said  county  at  Double  Springs  on  first  Mon- 
day of  July,  1861,  to  abide  order  of  court, 
was  radically  defective  and  insufficient. — 
State  v.  Woodllef,  2  Cal.  241,  242.  Porter  v. 
Hermann,  8  Cal.  619,  625. 

18.  In  action  before  justices'  court  in 
which  "summons  was  issued  and  served 
February  8,  1857,  returnable  February  14," 
motion  to  dismiss  case  because  summons 
was  dated,  issued,  and  served  more  than  ten 
days  before  Its  return,  should  have  been 
sustained.  If  justice  could  make  service 
returnable    in    eleven    days    from    Its    date. 


It.     "Dtetrftet"    la    Sam 

ity. — The  district  referred  to  In  section 
25,  subdivision  2  of  Practice  Act:  **If  the 
defendant  Is  served  out  of  the  county  but  In 
the  district  in  which  the  action  is  brought, 
twenty  days,"  Is  the  district  or  territory 
over  which  court  issuing  summons  exercises 
its  authority;  but  as  territorial  jurisdiction 
of  superior  court  extended  no  further  than 
limits  of  city  of  San  Francisco,  which  were 
lawfully  limits  of  county  of  San  Francisco, 
when  summons  was  issued,  It  is  manifest 
that  summons  could  not  have  been  served 
out  of  county,  but  in  district  In  which  ac- 
tion was  brought — McCauley  v.  Fulton,  44 
CaL  355,  360. 


3*.  Fraad  as  basts  ef  aetftea— Tn  be  In- 
dicated la  swiss— s  i — Summons  that  does 
not  apprise  defendant  that  upon  his  failure 
to  appear  and  answer,  plaintiff  would  take 
Judgment  against  him  for  fraudulently  con- 
verting property  of  plaintiff,  was  fatally 
defective. — Porter  v.  Hermann,  8  CaL  619, 
625;  Keybers  v.  McComber,  67  Cal.  395,  398, 
7  Pac.  838. 


XI.  Masses  mi  all  defendants— Need  not 
appear  In  title,  when. — If  all  the  names  of 
the  defendants  appear  in  the  body  of  the 
summons  they  need  not  appear  in  the  title. 
▼.  Clark,  180  CaL  287,  180  Pac  821. 


22w  Natnre  ef  action— To  be  stated  in 
sossseons  In  general  term*. — Summons  Is- 
sued in  case  which  requires  defendant  to  ap- 
pear In  an  action  "brought  to  obtain  a  de- 
cree of  this  court  foreclosing  the  interest 
of  defendant  in  certificate  of  purchase  No. 
1898  of  grants  88  16,  86  and  new  lands  In 
the  county  of  Santa  Barbara  and  all  costs 
of  suit  and  such  other  judgment  or  order  as 
may  seem  meet  and  proper,"  is  fatally  de- 
fective, because  it  does  not  substantially 
state  "cause  or  general  nature"  of  action 
set  forth  in  complaint. — People  v.  Green, 
62  Cal.  677,  578;  Smith  v.  Aurich,  6  Colo.  388, 
392;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Nicholls. 
8  Colo.  188,  190,  6  Pac.  512;  Sawyer  v.  Rob- 
ertson, 11  Mont  416,  421,  28  Pac.  456. 

23.  A  summons  is  sufficient  If  it  states 
nature  of  action  in  general  terms,  and  this 
is  all  statute  requires.  General  statement 
of  summons  is  specialised  in^ complaint  and 
summons  points  to  complaint. — Bewick 
v.  Mulr,  88  Cal.  368,  370.  23  Pac.  389;  People 
v.  Dodge,  104  Cal.  487,  491,  38  Pac.  203.  See 
Schuttler  v.  King,  12  Mont.  149,  158.  30  Pac. 
25;  Ralph  v.  Lomer,  3  Wash.  401,  406,  28  Pac. 
760. 

24.  In  summons,  "cause  and  general  na- 
ture of  the  action"  is  described  In  these 
words:  "And  said  action  is  brought  to  re- 
cover possession  of  certain  land  and  prem- 
ises, more  particularly  described  in  com- 
plaint herein";  complaint  is  thus  by 
reference  made  part  of  summons,  and  it  af- 
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fords  proper  description  of  premises. — Cald- 
erwood  v.  Brooks,  28  Cal.  151,  153. 

26.     Same— Same— U    u    action    bronarkt 
to    recover    money    and    to    foreclose    liens 

summons  may  state  nature  of  action  in 
general  terms  and  this  is  all  statute  re- 
quires. It  is  unnecessary  to  state  whether 
right  to  money  sought  to  be  recovered  ac- 
crued from  work,  or  labor,  or  from  goods 
sold  and  delivered,  or  to  state  kind  of  lien, 
or  on  what  property  lien  attached.  All  these 
things  appear  in  complaint  on  file,  of  which 
filing  he  is  notified  by  summons  and,  if  he 
is  not  notified,  he  is  bound  in  law  to  know 
it.— Bewick  v.  Muir,  83  Cal.  368,  369,  23  Pac. 
389. 


26,     Si 


te— Defectively  stated  make*  tt 
voidable,  only* — A  summons  which  at- 
tempted to  state  nature  of  action  as  fol- 
lows: "Said  action  is  brought  to  annul  cer- 
tain certificate  of  purchase  resulting  from 
location  No.  248  and  to  foreclose  and  debar 
all  those  claiming  under  him  of  all  right  and 
interest  in  land  described  in  complaint  (filed 
in  this  action)  as  is  consistent  with  equity 
together  with  costs  of  suit,"  is  defective  and 
voidable  but  not  void. — People  v.  Dodge,  104 
Cal.  487,  490,  38  Pac.  203. 

Iff.  Notice  — In  alternative  —  Doe»  not 
make  lammont  void. — Purpose  of  provisions 
of  this  section  as  to  require  defendant  to 
look  to  complaint  alone  to  ascertain  nature 
of  cause  of  action  alleged  against  him. 
Legislature  had  power  to  prescribe  con- 
tents of  summons,  omitting  therefrom  all 
matters  now  found  in  subdivision  3  of  this 
section,  and  mere  fact  that  matters  are 
stated  in  alternative  furnishes  no  ground 
upon  which  to  hold  summons  void. — Stan- 
quist  v.  Hebbard,  122  Cal.  268,  271,  54  Pac. 
841;  Granger  v.  Sherriff,  133  Cal.  416,  417, 
65  Pac.  873. 

28.  Where  summons  following  very  lan- 
guage of  statute  stated:  "You  are  notified 
that,  unless  defendant  eo  appears  and  an- 
swers, plaintiff  will  take  Judgment  for  any 
money  or  damages  demanded  in  complaint 
as  arising  upon  contract,  or  will  appeal  to 
court' for  any  other  relief  demanded  in  com- 
plaint," summons  is  not  void  because  relief 
asked  for  is  stated  in  alternative.  This  sec- 
tion does  not  assume  to  declare  particulars 
of  summons,  but  declares  what  matters  it 
must  contain,  and  substantial  compliance 
with  requirements  of  statute  in  making 
statement  of  matters  is  all  that  is  required. 

Stanquist   v.    Hebbard,    122   Cal.    268,    270, 

54  Pac.  841. 


—Need   not  be   In  alternative. — 

In  an  action  to  foreclose  mortgage  which 
requires  of  defendant  that,  unless  he  ap- 
pears and  answers,  plaintiff  will  apply  to 
court  for  relief  demanded  in  complaint,  sub- 
stantially complies  with  statute  and  need 
not  be  in  alternative. — Granger  v.  Sherriff, 
133  Cal.  416,  417,  66  Pac.  873. 


50.  Same — That  plaintiff  wonld  take 
Jnda-ment  for  relief,  valid. — Section  4  en- 
acts that  "its  provisions  and  all  proceed- 
ings under  it  are  to  be  liberally  construed, 
with  view  to  effect  its  objects  and  promote 
justice,"  and  courts  have  emphatically  sanc- 
tioned application  of  this  rule  of  construc- 
tion to  this  section.  So  construed,  notice 
that  plaintiff  would  "take  judgment  for 
relief  demanded  in  his  complaint"  was,  in 
substance,  notice  that  he  would  "apply  to 
the  court"  for  that  relief.  That  being  only 
lawful  mode  by  which  he  could  take  it,  the 
notice,  as  expressed,  implies  that  he  in- 
tended to  take  it  In  that  mode  and  not  in 
any  unlawful  manner. — Clark  v.  Palmer,  90 
Cal.  504,  506,  27  Pac.  875;  People  v.  Dodge, 
104  Cal.  487,  491,  492,  88  Pac.  203. 

51.  Object  of  summons— To  pnt  party  on 
notice. — The  object  of  a  summons  is  to  put 
party  upon  notice  of  demand  against  him 
and  process  of  court  being  to  certain  ex- 
tent within  its  own  control,  court  has  power 
to  amend  summons  so  as  to  make  It  con- 
form to  law. — Polock  v.  Hunt,  2  Cal.  193,  195. 

83.  Reference  In  summons  to  complaint 
on  file  and  not  in  terms  to  amended  com- 
plaint is  proper  mode,  even  when  complaint 
has  been  amended,  although  it  would  have 
been  sufficient  had  reference  been  in  terms, 
to  amended  complaint.  When  amended 
pleading  is  filed  which  entirely  takes  place 
of  former  one,  it  becomes  complaint,  an- 
swer, or  demurrer,  as  case  may  be,  and  such 
reference  is  not  at  all  uncertain  or  ambigu- 
ous.— Dowling  v.  Comerford,  99  Cal.  204,  206, 
33  Pac.  853. 

83.  Seal — Essential  to  validity  of  anm- 
mona. — If  plaintiff  seeks  to  enjoin  enforce- 
ment of  judgment  rendered  against  him  by 
default,  and  bases  his  claim  to  relief  upon 
absence  of  seal  of  district  court  to  sum- 
mons issued  in  action  in  which  judgment, 
was  entered,  If  judgment  be  absolutely  void, 
party  may  apply  to  district  court  to  quash 
process.  Court  can  at  any  time  arrest  all 
process  Issued  by  its  clerk  on  judgments 
which  are  void. — Logan  v.  Hillegass,  16  Cal. 
200,  202. 

34.  Summons  issued  without  seal  of 
court  is  void,  and  can  give  no  jurisdiction, 
where    statute    provides    that    it    must    be 

'  "issued    under    seul    of    court." — Choate    v. 
Spencer,  13  Mont.  127,  40  Am.  St.  Rep.  425, 
20  L.  R.  A.  424,  32  Pac.  651. 
See  note  20  L.  R.  A.  424. 

35.  Sla-natnre  of  elerk  —  Printed  vrltk 
seal,  anfflcleat. — Requirement  of  statute 
that  summons  "must  be  signed  by  clerk  and 
issued  under  seal  of  court"  was  sufficiently 
complied  with  by  affixing  by  clerk  of  seal  of 
court  to  form  to  which  was  appended  his 
printed  name,  which  was  an  adoption  of 
printed  signature  and  for  purpose  in  hand 
was  sufficient. — Llgare  v.  California  S.  R. 
Co.,  76  Cal.  610,  611,  18  Pac.  777. 
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SC  SraimoBi  — ■  General  statement  in* 
avMcieat. — Summons  which  states  that 
"said  action  is  brought  to  recover  Judgment 
against  defendants  for  sum"  whicH  is  speci- 
fied, and  for  further  sum  specified  and  costs 
of  action,  and  that  if  they  failed  to  appear 
and  answer  complaint  within  time  specified, 
plaintiff  would  take  judgment  against  them 
by  default,  served  with  certified  copy  of 
complaint,  is  substantial  compliance  with 
requirements  of  section  24  of  Practice  Act 
to  state  "the  cause  and  general  nature  of 
action." — King  v.  Blood,  41  Cal.  314,  316; 
Bewick  v.  Mulr,  83  Cal.  368,  370,  23  Pac. 
389;  People  v.  Dodge,  104  Cal.  487,  490,  38 
Pac.  203. 

ST.  Same— Is  to  party  to  actio*. — Sum- 
mons is  not  directed  to  officer  or  person 
by  whom  It  is  to  be  served,  nor  is  it  re- 
quired to  be  returned  at  or  before  any 
specified  time,  but  it  is  directed  to  defend- 
ant and  is  required  to  be  returned  with 
proof  of  service. — Hancock  v.  Preuss,  40 
Cal.  572,  577. 

88.     Same  —  Mandatory,    not    directory  < — 

Summons  is  process  by  which  parties  de- 
fendant are  brought  into  court  so  as  to  give 
court  jurisdiction  of  their  persons.  Its 
form  Is  prescribed  by  law,  which  is  manda- 
tory and  not  directory,  and  must  contain  all 
that  is  required  by  statute,  whether  deemed 
needful  or  not,  and  among  other  things 
must  state  names  of  all  parties  to  action. — 
Lyman  v.  Milton,  44  Cal.  630,  634;  Ward  v. 
Ward,  59  Cal.  139,  141. 

39.  Distinguished t  Bewick  v.  Muir,  83 
Cal.    368,    369,    23    Pac.    389.      See    White    v. 


Johnson,   27   Ore.   282,   294,   50  Am.  St.   Rep. 
726,  783,  40  Pac.  511. 

40.  Same  Qaaaaed  tow  mot  riving;  time 
to  appear. — That  defendant,  although  served 
with  process,  was  not  given  time  allowed 
by  statute  to  appear  and  answer,  is  good 
reason  in  court  below  to  quash  summons 
upon  motion  by  amicus  curiae. — Whitwell 
v.  Barbier,  7  Cal.  54,  64. 

41.  Same  —  Radically  defective,  Juartlflea 
dlamlaaaL — If  summons  Is  radically  defec- 
tive for  want  of  legal  sufficiency,  whole 
proceeding  may  be  dismissed,  but  not  for 
want  of  some  immaterial  recitation  which 
does  not  affect  right  of  parties. — Polock  v. 
Hunt,  2- Cal.  193,  194. 


42.  Words  "et  al.»  la  •ami 
alaralllcaBee. — Summons,  in  which  one  de- 
fendant Is  named,  with  the  words  "et  al.," 
when  in  fact  there  are  several  defendants 
to  action,  is  defective,  the  words  "et  al."  be- 
ing of  no  significance  in  that  connection* 
and  indicating  at  most  that  there  are  still 
other  parties  who  are  not  named. — Lyman 
v.  Milton,  44  Cal.  630.  633. 

43.  Word    ."hereinafter"   —   Iaatead    .off 
"hereinbefore"— In     iiaaou,     Immaterial. 

— Mistake  in  summons  by  writing  word 
"hereinafter"  for  "hereinbefore"  in  copy  off 
complaint  was  harmless  and  immaterial, 
and  could  in  no  way  have  misled  defendant, 
or  have  affected  its  subataatial  rights,  and 
order  denying  motion  to  set  aside  service  off 
summons  upon  ground  of  such  mistake  was 
valid. — Fraser  v.  Oakdale  L.  ft  W.  Co.,  71 
Cal.  187,  189. 


§408.    ALIAS  SUMMONS.     [MANNER  AND  TIME  OF  ISSUING.]     If  the 

summons  is  returned  without  being  served  on  any  or  all  of  the  defendants,  or 

if  it  has  been  lost,  the  clerk,  upon  the  demand  of  the  plaintiff,  may  issue  an 

alias  summons  in  the  same  form  as  the  original,  and  within  such  time  as  the 

original  might  have  been  served  if  it  had  not  been  lost  or  returned. 

History:  Enacted  March  11,  1872;  amendment  approved  February 
16,  1876,  Code  Amdts.  1876-6,  p.  90;  March  8,  1887,  State,  and  Amdts. 
1886-7,  p.  60;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  130,  act  held  unconstitutional,  see  history,  §6  ante; 
amendment  approved  May  16,  1921,  State,  and  Amdts.  1921,  p.  148. 
In  effect  July  29,  1921. 


ALIAS  SUMMONS. 

1.  As    to    construction    of    section — As    to 

time. 

2.  Alias    summons — Before    Code    of    Civil 

Procedure. 

3.  Same — Can  not  issue  after  delay  of  three 

years. 

4,  5.  Form  of  alias  summons. 

6.  Summons  withdrawn  for  further  service. 

Aa  to  alia*  iiomniOBi  from  Jnatlcea'  court, 

see,  post,  5§  846,  847  and  notes. 

1.  Aa  to  eonatraetlon  of  acetloa— A»  to 
time. — The  above  section,  as  to  the  time 
when  an  alias  summons  may  be  issued,  has 


no  reference  to  the  mode  of  service  thereof, 
where  parties  are  brought  in  by  order  of 
the  court,  or  by  stipulation  of  the  parties, 
under  section  389  of  the  Code  of  Civil  Pro- 
cedure, and  does  not  preclude  service  by 
publication. — Bank  of  Venice  v.  Hutchinson, 
19  Cal.  App.  219,  125  Pac.  252. 

2*  Alias  aammoaa-— Before  Code  of  Civil 
Procedure. — The  clerk  of  district  court  was 
authorized  to  Issue  alias  summons  after 
expiration  of  year  during  which  original 
must  have  been  Issued. — Drucker  v.  Lut*, 
48  Cal.  464,  466. 

a    aot    taone    after    delay    off 

In     case     where     mortgagee 


S. 
three     yeara. 
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commenced  action  to  foreclose  on  July  8, 
1893.  and  where  summons  issued  that  was 
never  served,  and  third  party,  having:  taken 
assignment  of  mortgage  and  cause  of  ac- 
tion, filed  amended  complaint  Aug.  7,  1897, 
and  procured  issue  of  alias  summons,  su- 
perior court  had  no  power  to  issue  alias 
writ  against  mortgageor. — White  w  Su- 
perior Court,  126  Cal.  245,  246,  58  Pac.  450; 
Modoc  L.  &  L.  Co.  v.  Superior  Court,  128 
Cal.  256,  257,  60  Pac.  848;  Siskiyou  Co.  Bank 
v.  Hoyt,  132  Cal.*  81,  84,  64  Pac.  118;  Sharp- 
stein  v.  Eells,  132  Cal.  607,  508,  64  Pac.  1080; 
Grant  v.  McArthur,  137  Cal.  270,  272,  70 
Pac.  88;  Swortflguer  v.  White,  141  Cal.  676, 
578,  76  Pac  172. 

4.  Form  of  alia*  summons. — The  provi- 
sion of  this  section  as  to  the  form  of  the 
alias  summons  means  no  more  than  that  it 
shall  conform  to  the  requirements  of  the 
previous  section;  and  the  insertion  of  the 


name  of  the  defendant  is  not  precluded,  al- 
though omitted  by  clerical  error  from  the 
original. — Doyle  v.  Hampton,  159  Cal.  732, 
116  Pac.  39. 

6.  Alias  summons  is  not  required  to  be  a 
mere  copy  of  the  original;  but  it  is  re- 
quired to  comply  with  the  form  prescribed 
by  section  407  C.  C.  P.,  whether  the  original 
summons  so  conformed  or  not. — Doyle  v. 
Hampton,  159  Cal.  732,  116  Pac.  39. 

6.  Summons  withdrawn  for  farther  serv- 
ice.— Court  may  order  service  to  be  made  by 
publication  after  summons  has  been  re- 
turned to  office  of  clerk.  Provisions  of  this 
section,  for  issuance  of  alias  summons  by 
"the  clerk,"  does  not  impair  power  of  court 
to  authorize  it  to  be  withdrawn  for  purpose 
of  further  service,  or  service  by  publication. 
— Rue  T.  Quinn,  137  Cal.  651,  657,  66  Pac. 
216. 


§  409.  NOTICE  OF  THE  PENDENCY  OF  AN  ACTION  AFFECTING  THE 
TITLE,  ETC.,  TO  REAL  PROPERTY.  In  an  action  affecting  the  title  or  the 
right  of  possession  of  real  property,  the  plaintiff,  at  the  time  of  filing  the  com- 
plaint, and  the  defendant,  at  the  time  of  filing  his  answer,  when  affirmative 
relief  is  claimed  in  such  answer,  or  at  any  time  afterward,  may  record  in  the 
office  of  the  recorder  of  the  county  in  which  the  property  is  situated,  a  notice 
of  the  pendency  of  the  action,  containing  the  names  of  the  parties,  and  the 
object  of  the  action  or  defense,  and  a  description  of  the  property  in  that 
county  affected  thereby.  From  the  time  of  filing  such  notice  for  record  only 
shall  a  purchaser  or  encumbrancer  of  the  property  affected  thereby  be  deemed 
to  have  constructive  notice  of  the  pendency  of  the  action,  and  only  of  its 
pendency  against  parties  designated  by  their  real  names. 

History:  Enacted  March  11,  1872,  founded  upon  §  27  of  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p. 
297;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  130,  act  held  unconstitutional,  see  history,  §  6  ante. 

LIS  PENDENS. 


1.  Actual  notice — Rules  as  to  —  Not  af- 

fected by  statute. 

2.  Applicable — To  actions  involving  real 

property,  only. 

3.  Application  of  early  statute — Prior  to 

May  1,  1872. 

4.  Applies — To    actions    in    state    courts 

only. 

5,6.  Same — To  condemnation  proceedings. 

7.  Same — To  street  assessment  actions. 

8,9.  Common-law  doctrine  qualified — As  to 
generally. 

10.  Defendant   filing   cross-complaint   ask- 

ing affirmative  relief — May  file. 

11.  Divorce  suit,  filed  in — Has  no  legal  ef- 

fect. 

12.  Of  notice  of  lis  pendens — As  to  gen- 

erally. 

13.  Same — Effect  of  failure  to  file* 
14, 15.  Seme— Effect  of  filing. 


16.  Same — Not  destroyed. 
17, 18.  Ejectment — Section  does  not  apply  to. 

19.  Extension  of  provision  of  statute. 

20.  Filing  notice — Entitles  person  to  be  a 

party. 

21.  Jurisdiction  not  affected — Purpose  of 

legislature. 

22.  Mandamus — Lis  pendens. 

23, 24.  Mere    pendency   of    action — Does    not 
imply  notice. 

25.  Mortgage  suit — Notice  inapplicable  to 

grantees. 

26.  Names    of    all    parties — Must    be    in- 

cluded in  lis  pendens. 

27.  Not  required,  when. 

28.  Notice  of  lis  pendens — Not  record  of 

conveyance. 

29.  Same — Word  "conveyance." 

30.  Same— Word   "instrument." 

31.  Notice  provided  by  statute — The  only 

one. 
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32, 33.  Object  of  notice  of  lis  pendens — As  to 
generally. 

34.  Parties   affected — Only  parties   desig- 

nated by  their  real  names. 

35.  Reclamation  district  —  Assessment-lien 

— Lis  pendens  not  required. 

36.  Record  is  notice — Effect  of. 

37.  Statute  provides  substitute   for  com- 

mon-law rule. 

38,39.  Subsequent  parties — Subject  to  judg- 
ment. 

40.  Same — Notice  of  lis  pendens  filed  by 

plaintiff. 

41.  Same— Same — Title  to  realty  involved. 

42.  Tax-lien — Section  inapplicable. 

43.  Transfer  of  possession — Can  not  de- 

feat action. 

As  to   doctrine  of  notice  of  lis  pendens, 

see  6  Ann.  Cas.  333;  88  Cent  Dig.  col.  1391, 
551-12;  14  Am.  Dec.  774;  89  Am.  Dec  487; 
56  Am.  St  Rep.  853;  2  U  R.  A.  48;  4  L.  R.  A. 
716. 

As  to  effect  of  notice  of  lis  pendens  In  di- 
vorce, see  note  2L.R.A.  616. 

As  to  effect  of  notice  of  Us  pendens  In 
sister  state,  when  pleaded  In  abatement,  see 

note  25  Am.  Dec.  195. 

As  to  Judgment  of  foreclosure  effective 
thougb   no  notice   of  lis   pendens  Hied,   see 

London  &  S.  F.  Bank  v.  Dexter,  Horton  & 
Co.,  126  Fed.  693.  699,  61  C.  C.  A.  516. 

As  to  Us  pendens  In  action  to  validate  a 
street  assessment,  see  Kerr's  Cyc.  Pol.  Code, 
2d  ed.,  5  3466  and  note. 

As  to  Us  pendens  statntes  to  be  strictly 
followed,  see  Pennington  v.  Martin,  146  Ind. 
«35,  637,  45  N.  E.  1111. 

As  to  notice  of  Us  pendens  In  partition 
salt,  see,  post,  5  755  and  note. 

As  to  notlee  of  Us  pendens  not  necessary 
In  mechanics'  lien  salts,  see  note  66  Am.  St 
Rep.  853-878,  particularly  p.  856. 

As  to  recording;  notice  of  salt  In  action  ot 
partition,  see,  post,  §  756  and  note. 

Same — Person  In  possession,  alienation  by, 
as  to  effect  of,  see,  post,  5  787  and  note. 

As  to  rale  as  to  actual  notice  not  belng 
affected  by  statnte,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  55  18,  19  and  notes;  also,  notes 
73  Am.  Dec.  584;  56  Am.  St  Rep.  856. 

1.  Actual  notice— Rules  as  to— Not  af- 
fected by  statute. — Rules  of  law  relating:  to 
actual  notice  of  pending:  action,  and  effect 
of  such  actual  notice  upon  parties  dealing: 
with  or  taking:  possession  of  property  in 
litigation,  are  in  no  sense  changed  by  this 
section  of  Practice  Act  but  remain  same 
as  before  this  law  was  passed. — Sampson  v. 
Ohleyer,  22  Cal.  200,  211.  See  Bennett  v. 
Hotchkiss,  20  Minn.  168. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  55  *8, 
19.  and  notes;  also,  notes  78  Am.  Dec.  584; 
56  Am.  St.  Rep.  856. 


2.  AppUcable  to  actions  Involvlna;  real 
property  only. — The  provisions  of  the  sec- 
tion as  to  filing:  lis  pendens  is  applicable  t» 
actions  Involving:  title  to  real  property  only. 
— MacDermot  v.  Hayes,  176  Cal.  96,  170  Pac 
616. 

S.  AppUeation  of  early  statute— Prior  to 
May  1,  1872,  provision  of  section  27  Practice 
Act  in  relation  to  filing:  notice  of  pendency 
of  actions,  did  not  apply  to  action  of  eject- 
ment— Partridge  v.  Shepard,  71  Cal.  470, 
476,  12  Pac.  480. 

4.  AppUes — To  actions  In  state  courts 
only,  not  to  those  In  Federal  courts. — 
Stewart  v.  Wheeling*  &  I*  E.  R.  Co.,  63  Ohio 
St  151,  29  U  R.  A.  488,  41  N.  E.  247. 
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5.  Same— To    condemnation    proceedings. 

— Purchaser  of  land  is  not  affected  by  pro- 
ceedings for  its  condemnation,  when  no  no- 
tice of  lis  pendens  had  been  filed,  a  notice 
of  dismissal  of  proceedings  being:  no  notice 
of  existence  of  claim. — Bensley  v.  Mountain 
Lake  W.  Co.,  18  Cal.  806,  819,  18  Am.  Dec. 
676. 

6.  The  provisions  of  this  section  apply 
to  condemnation  proceedings,  and  word 
"purchaser"  is  held  to  Include  those 
who  have  acquired  homestead  interest  in 
property. — Roach  v.  Riverside  W.  Co.,  74 
Cal.  268,  265,  16  Pac.  776;  McNamara  v.  Oak- 
land B.  &  I*.  Assoc,  182  Cat  247,  248,  249, 
64  Pac.  270. 

7.  Same— To  street  assessment  actions. — 

Rule  of  this  section,  as  to  filing:  of  notice  of 
lis  pendens,  applies  to  action  to  foreclose 
lien  of  street  assessment  and  in  absence 
of  such  notice,  subsequent  purchaser,  not 
party  to  suit  is  not  affected  by  judgment. — 
Pagre  v.  Chase  Co.,  146  CaL  582,  79  Pac  278. 

8.  Common-law  doctrine  quails  ed— A*  to 
generally.  —  Our  statute  (Practice  Act 
5  27)  qualifies  common-law  doctrine  in  ref- 
erence to  purchasers  pendente  lite,  and 
denies  that  pendente  lite  purchaser,  though 
not  party,  was  affected;  qualification  of 
doctrine  made  by  our  statute  is,  that  such 
party  was  not  affected  unless  notice  lis 
pendens  be  filed  with  recorder. — Richardson 
v.  White,  18  Cal.  102,  107;  Ault  v.  Gassaway. 
18  Cal.  205;  Grattan  v.  Wiggins,  23  Cal.  16, 
38;  Horn  v.  Jones,  28  Cal.  194,  204;  Corwin 
v.  Bensley,  43  Cal.  253,  268;  Partridge  v. 
Shepard,  71  Cal.  470,  476,  12  Pac  480;  War- 
nock  v.  Harlow,  96  Cal.  298,  804,  81  Am.  8t 
Rep.  209,  31  Pac.  160;  McNamara  v.  Oak- 
land B.  &  L.  Assoc,  132  Cal.  247,  249,  64 
Pac.  270.  See  Bennett  v.  Hotchkiss,  20  Minn. 
168;  Stout  v.  Phillippl  M.  &  M.  Co.,  41  W. 
Va,  339,  66  Am.  St.  Rep.  843,  28  S.  B.  571. 

9.  Common-law  doctrine  of  Us   pendens 
does  not  apply  to  proceedings  before  board 
of  supervisors  and  statute  has  not  extended 
it    to    them. — Curran    v.    Shattuck,    24    Cal 
427,  434. 

10.  Defendant  flllna;  eroso-complalnt  ask. 
Ins;  affirmative   relief— May  die  a   lis  pen- 
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dens — Blackburn  v.  Elk  River  R.  Co.,  1  Cal. 
App.  649,  653,  96  Pac.  668. 

11.  Divorce  salt,  filed  In— Has  no  legal 
effect. — A  notice  of  lis  pendens  filed  during: 
the  pendency  of  a  divorce  suit  possesses  no 
legal  significance. — Mayberry  v.  Whittler, 
144  Cal.  326,  78  Pac.  16. 

12.  Effect  of  notice  of  lis  pendens  — 
As  to  generally.  —  Where  owner  of  land 
executed  mortgage,  in  which  his  wife 
did  not  join,  and  assignee  of  note  and  mort- 
gage brought  action  to  foreclose  and  filed 
notice  of  lis  pendens,  and  wife,  not  party  to 
action,  thereafter  filed  declaration  of  home- 
stead,  she  had  constructive  notice  of  both 
mortgage  and  action,  and  was  estopped 
from  claiming  that  land  was  impressed  with 
homestead  character,  or  that  homestead  had 
priority  over  judgment  of  foreclosure. — Mc- 
Namara  v.  Oakland  B.  &  L.  Assoc,  132  Cal. 
247,    250,    64    Pac.    270. 

13.  Same— Effect    of    failure    to    file. — A 

defendant  who  appears  and  answers  Is  not 
prejudiced  by  a  failure  to  file  a  lis  pendens 
for  the  only  effect  of  such  omission  would 
be  to  relieve  innocent  third  parties  from  the 
operation  of  a  judgment  affecting  the  "title 
or  right  of  possession"  of  the  land  in  dis- 
pute.— Blackburn  v.  Elk  River  R.  Co.,  7 
Cal.  App.  649,  652,  95  Pac.  668. 

14.  Same— Effect  of  flling. — A  lis  pendens 
or  the  filing  for  record  with  the  recorder  of 
a  notice  of  the  pendency  of  a  suit  involving 
the  title  to  or  right  of  possession  of  real 
property  is  the  mode  specified  by  the  legis- 
lature for  the  constructive  notice  to  all  the 
world  of  the  pendency  of  such  an  action 
•which  formerly  arose  ipso  facto  upon  Its  in- 
stitution.— Blackburn  v.  Elk  River  R.  Co., 
7  Cal.  App.  649,   653,  95  Pac.   668. 

15.  A  notice  of  lis  pendens  filed  prior 
to  a  sale  on  execution  gives  notice  to  all 
Intending  purchasers  that  the  person  filing 
it  claims  to  be  the  owner  of  the  real  prop- 
erty which  it  is  proposed  to  sell  on  execu- 
tion.— Koch  v.  Wilcoxon,  30  Cal.  App.  517, 
158  Pac.  1048. 

16.  Same— Not  destroyed. — The  effect  of 
notice  of  lis  pendens  is  not  destroyed  by  an 
amendment  to  complaint. — Brock  v.  Pear- 
son, 87  Cal.  581,  588,  25  Pac.  963. 

See  note  43  Am.  St,  Rep.  246,  56  Am. 
St.  Rep.  869. 

17.  Ejectment— Section  does  not  apply  to. 

— Section  27  Practice  Act  has  no  relation 
to  proceedings  in  ejectment,  but  to  pro- 
ceedings in  chancery,  purpose  of  which  is 
to  "affect  titles,"  by  turning  equitable  es- 
tates into  legal  ones,  or  to  dispose  of  legal 
estates  by  vendition  for  purpose  of  satisfy- 
ing liens  upon  them,  etc. — Wattson  v.  Dowl- 
ing,  26  Cal.  124,  127. 

18.  By  Ita  own  terms,  section  27  of 
Practice  Act,  did  not  apply  to  ejectment,  or 
actions  affecting  possession  of  real  prop- 
erty, but  only  to  actions  which  operate  di- 
rectly on  title,  and  by  result  of  which  some 


change  in  title  was  wrought;  examples  of 
which  are  found  in  actions  for  condemna- 
tion of  real  estate,  and  specific  perform- 
ance'of  contracts  relating  thereto,  for  fore- 
closure of  mortgages  or  other  liens,  and  the 
like. — Long  v.  Neville,  29  Cal.  131,  134: 
Partridge   v.    Shepard,    71    Cal.    470,   476,    12 

Pac.  480. 

• 

19.  Extension    of  provision    of  statute.— 

Our  statute  first  provided  for  notice  of  lis 
pendens  to  be  given  by  plaintiff,  but  in 
1862,  it  was  extended  to  defendant  when  he 
claimed  affirmative  relief  (Practice  Act  $27). 
Object  of  rule  in  equity,  or  that  of  statute, 
was  not  to  restrict  right  of  alienation  of 
prevailing  party,  but  to  hold  interest  of 
losing  party,  subservient  to  judgment.  Party 
wishing  benefit  of  notice  must  himself  give 
it. — Corwin  v.  Bensley,  48  Cal.  253,  263; 
Welton   v.   Cook,   61   Cal.   481,   487. 

20.  Filing  notice— Entitles  person  to  be 
party. — Party  having  brought  action  to  es- 
tablish and  enforce  trust,  filing  of  notice 
of  lis  pendens  therein,  before  foreclosure  by 
mortgagee,  entitled  him  to  be  made  party  to 
foreclosure,  and  his  right  to  redeem  would 
be  otherwise  barred. — Randall  v.  Duff,  79 
Cal.  1,  15,  18,  3  L.  R.  A.  754,  19  Pac.  532,  21 
Pac.    610. 

21.  Jurisdiction  not  affected— Purpose  of 
legislature. — The  purpose  of  the  legislature 
in  providing  for  the  filing  of  a  lis  pendens 
was  to  furnish  the  most  certain  means  of 
notifying  all  persons  of  the  pendency  of  the 
action  and  thereby  warning  them  against 
attempting  to  acquire  a  legal  or  equitable 
interest  in  the  property  concerning  which 
the  suit  was  brought  and  to  bind  such  per- 
sons as  might  acquire  any  interest  in  the 
property  in  controversy  after  the  recording 
of  the  notice  by  any  judgment  which  might 
be  secured  affecting  said  property,  and  it 
was  not  intended  to  in  any  degree  affect 
the  question  of  the  court's  jurisdiction  of 
the  subject-matter  of  the  controversy  or  of 
the  persons  of  the  parties  thereto. — Black- 
bum  v.  Elk  River  R.  Co.,  7  Cal.  App.  649, 
653,  95  Pac.  668. 

22.  Mandamus— Lis  pendens. — No  notice 
of  the  pendency  of  an  action  in  mandamus, 
as  provided  in  the  above  section,  having 
been  filed  either  in  the  county  where  the 
trial  was  had,  or  in  the  county  where  the 
land  was  situated  the  question  was  raised 
whether  the  provisions  of  the  above  section 
applied  to  such  actions,  the  court  remark- 
ing that  if  the  section  does  not  apply  to 
such  an  action,  it  then  comes  within  the  rule 
stated  in  MacDermot  v.  Hayes,  175  Cal.  108. 
170  Pac.  616,  and  other  decisions  therein 
referred  to,  which  is  to  the  effect  that  the 
provision  of  the  above  section  is  exclusive, 
and  that  an  action  of  any  other  character 
than  that  which  is  therein  provided  for 
does  not  constitute  constructive  notice  of 
its  pendency. — Bernhard  v.  Wall,  184  Cal. 
612,    194    Pac.    104. 
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23.  Merc  pendency  of  action— Does  not 
Imply  notice. — Mere  pendency  of  suit  does 
not,  as  at  common  law,  change  subsequent 
purchaser,  and  notice  of  lis  pendens  must 
appear  of  record. — Warnock  v.  Harlow,  96 
Cal.  298,  304,  31  Am.  St.  Rep.  209,  31  Pac. 
160;  Carpenter  v.  Lewis,  119  Cal.  18,  22,  50 
Pac.  925;  Commercial  Bank  v.  Pritchard,  126 
Cal.  600,  604,  59  Pac.  lio. 

24.  Mere  pendency  of  an  action  is  not,  as 
at  common  law,  constructive  notice  to  sub- 
sequent purchaser,  but  notice  of  lis  pendens 
must  be  filed  in  accordance  with  section  27 
Practice  Act.  But  this  section  applies  only  to 
actions  pending:  and  not  to  judgments  and 
decrees  rendered,  which  at  common  law  were 
notice  to  all  persons. — Grattan  v.  Wiggins, 
23  Cal.  16,  39;  Horn  v.  Jones,  28  Cal.  204. 
See  Bennett  v.  Hotchkiss,   20  Minn.   168. 

28.  Mortffauje  suit— Notice  Inapplicable  to 
grantees. — When  notice  of  lis  pendens  was 
filed  upon  bringing  of  action  to  foreclose 
mortgage,  notice  did  not  operate  as  notice 
to  party  who  received  his  conveyance  of 
legal  title  from  grantees  of  mortgageor 
after  commencement  of  action. — Jeffers  v. 
Cook,   58   Cal.   147,   162. 

26.  Names  of  all  parties— Mast  be  In- 
cluded In  Us  pendens. — The  names  of  all 
parties  to  the  action  are  essential  to  a 
proper  lis  pendens. — Sax  v.  Clark,  180  Cal. 
287,  180  Pac.  821. 

27.  Not  required  when  the  suit  is  for  the 
foreclosure  of  liens  filed  within  ninety  days, 
under  section  1190  post. — Sax  v.  Clark,  180 
Cal.    287,    180    Pac.    821. 

28.  Notice  of  Us  pendens— Not  record  of 
conveyance. — Filing:  of  notice  of  lis  pendens 
does  not  operate  as  prior  record  of  subse- 
quent conveyance,  nor  was  such  notice  an 
•instrument"  as  statute  contemplates. — 
Warnock  v.  Harlow,  96  Cal.  298,  306,  31  Am. 
St.  Rep.  209,  31  Pac.  166. 

29.  Same— Word  "conveyance."  as  used 
in  sections  1213,  1214  of  the  Civil  Code,  is 
defined  by  section  1215. — Warnock  v.  Har- 
low, 96  Cal.  298.  306,  31  Am.  St.  Rep.  209,  31 
Pac.   166. 

See  Kerr's  Cyc.  Civ  Code,  2d  ed.,  §51213- 
1215  and  notes. 

30.  Same— Word  "Instrument,"  as  used  in 
the  recording  acts,  has  been  held  to  mean 
"some  written  paper  or  instrument  signed 
and  delivered  by  one  person  to  another, 
transferring  the  title  to  or  creating  a  lien 
upon  property,  or  giving  a  right  to  a  debt 
or  duty,"  and  does  not  include  a  writ  of 
attachment. — Hoag  v.  Howard,  55  Cal.  564; 
Warnock  v.  Harlow,  96  Cal.  298,  307,  31  Am. 
St.   Rep.   209,   31   Pac.   166. 

31.  Notice  provided  by  statute— the  only 
one. — Inquiry  whether  respondent  had  ac- 
tual notice  is  unnecessary,  for,  by  terms  of 
statute,  notice  filed  with  recorder  is  only 
notice  of  pendency  of  action  that  will  bind 
subsequent  purchasers  or  encumbrancers. 
— Corwin  v.  Bensley,  43  Cal.  253,  263. 


32.  Object  of  notice  of  Us  pendens— Aa 
to  generally. — Object  of  notice  of  lis  pend- 
ens is,  first,  to  give  an  opportunity  of  de- 
fense, and  it  cannot  be  judicially  concluded 
whether  party  may  make  defense  or  not. 
until  he  has  had  an  opportunity;  and,  sec- 
ond, it  is  to  give  notice  in  this  way  of  liti- 
gation, that  third  parties  may  not  purchase 
except  advisedly. — Richardson  v.  White,  18 
Cal.   102,   105,   108. 

33.  Object  of  filing  a  notice  of  lis  pen- 
dens is  to  afford  constructive  notice  of  pend- 
ency of  action.  This  is  only  effect  indicated 
by  statute  (Practice  Act  5  27),  object  being* 
to  afford  notice,  actual  notice  must,  cer- 
tainly be  as  effectual  as  constructive  notice 
under  statute.  Party  taking  interest  in 
tract  of  land  pending  proceeding  to  fore- 
close mortgage  on  it,  with  actual  notice  of 
action,  is  bound  by  judgment,  although  no 
notice  of  lis  pendens  has  been  filed. — Sharp 
v.  Lumley,  34  Cal.  611,  615.  See  Utah. 
Whittaker  v.  Greenwood,  17  Utah  33,  36,  53 
Pac.  736.  Wash.  Pacific  Mfg.  Co.  v.  Brown. 
8  Wash.  347,  351,  36  Pac.  273.  W.  Va.  Stout 
v.  Phillippi  M.  &  M.  Co.,  41  W.  Va.  339,  56 
Am.  St.  Rep.  843,  23  S.  E.  571. 

34.  Parties  affected— Only  parties  des- 
ignated by  their  real  names  are  affected  by 
filing  notice  of  a  lis  pendens. — Davidson  v. 
All  Persons,  18  Cal.  App.  723,  728,  124  Pac. 
670. 


85.  Reclamation     district  —  Asi 
lien  — Lis    pendens    not    required.  —  A     lis 

pendens  is  not  required  in  an  action  to  en- 
force a  lien  of  a  reclamation  district  as- 
sessment.— Reclamation  District  785  v.  Lov- 
dal  Bros.  &  Co.,  42  Cal.  App.  271,  183  Pac. 
598. 

86.  Record  la  notice  Effect  of. — Record 
of  notice  of  lis  pendens  is  sufficient  notice  to 
one  who  buys  timber,  on  the  land,  or  the 
rights  of  complaint  in  suit. — Alliance  T.  C<*. 
v.'  Nettleton  H.  Co.,  74  Miss.  584,  60  Am. 
St.  Rep.  531,  86  L.  R.  A.   155,  21  So.   396. 

37.  Statute  provides  substitute  for  com- 
mon-law rule— *Filing  of  notice  was  in- 
tended as  substitute  for  rule  that  pen- 
dency of  suit  was  itself  constructive  notice, 
and  as  relating  to  question  of  constructive 
notice  and  not  of  actual  notice,  and  in 
case  under  which  party  had  actual  notice, 
which  was  better  than  mere  constructive 
notice  resulting  from  paper  filed  under  thi«* 
section  of  the  statute,  he  is  as  much  bound 
by  judgment  as  if  law  had  been  complied 
with. — Sampson  v.  Ohleyer,  22  Cal.  200,  212. 

38.  Subsequent  parties— Subject  to  Judg- 
ment.— If  any  defendants*  against  whom 
judgment  was  rendered,  was  in  possession 
at  time  of  commencement  of  action,  any 
party  who  took  possession  after  filing  of 
notice  of  lis  pendens,  or  with  actual  notice 
of  pendency  of  action,  would  be  bound  by 
judgment  and  could  be  dispossessed  by  exe- 
cution same  as  though  he  were  party  to 
judgment. — Fogarty  v.  Sparks,  22  Cai.  '142, 
149. 
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39.  Effect  of  notice  of  lis  pendens  was  to 
make  purchaser  of  land,  subsequent  to 
action  of  ejectment  thereon,  mere  volunteer 
affected  by  judgment  rendered  in  suit. — 
Gregory  v.  Haynes,  13  Cal.  591,  694;  Haynes 
v.  Calderwood,  23  Cal.  409,  410. 

40.  Same— Notice  of  II*  pendens  filed  by 
plaintiff  in  action  to  try  title  to  land  in 
which  defendants  set  up  title,  and  ask  for 
affirmative  relief,  imparts  notice  to  pur- 
chasers from  plaintiff  during  pendency  of 
action. — Welton    v.    Cook,    61    Cal.    481,    487. 

41.  Same — Same— Title  to  realty  Involved. 

— In  an  action  affecting  title  to  real  estate 
notice  of  lis  pendens  will  bind  purchasers 
from  defendants  who  can  take  only  sub- 
ject to  decree  which  may  be  rendered  in 
action. — Curtis    v.    Sutter,    16    Cal.    260,    264. 

42.  Tax-Hen— Section  Inapplicable. — No- 
tice of  lis  pendens  is  unnecessary  in  actions 
to  enforce  lien  of  tax-sale  of  property.     Act 


of  March  17,  1861,  provided  first,  that  as- 
sessment creates  lien  which  is  not  extin- 
guished until  tax  is  paid,  or  property  sold; 
and,  second,  that  when  judgment  is  ren- 
dered for  enforcing  payment  of  tax,  lien  of 
Judgment,  by  operation  of  law,  relates  back 
to,  and  takes  effect  from,  date  of  assess- 
ment.— Reeve  v.  Kennedy,  43  Cal.  643,  663, 
654. 

43.  Tranafcr  of  possession— Can  not  de- 
feat action. — Defendant  can  not,  by  transfer 
of  his  possession,  defeat  action;  plaintiff 
may,  notwithstanding,  proceed  to  judgment 
and  eject  assignee.*  If  law  were  other- 
wise, it  would  be  in  power  of  defendant  to 
put  plaintiff  to  his  new  action  as  often  as 
he  thought  proper  to  assign. — Sampson  v. 
Ohleyer,  22  Cal.  200,  207;  Perrea  v.  Chabot, 
63  Cal.   664,  668. 

See  notes  70  Am.  Dec.  740;  73  Am.  Dec. 
684;  82  Am.  Dec.  751;  88  Am.  Dec.  386,  388.. 


§  410.  SUMMONS,  WHO  MAT  SERVE.  The  summons  may  be  served  by 
the  sheriff  of  the  county  where  the  defendant  is  found,  or  by  any  other  person 
over  the  age  of  eighteen,  not  a  party  to  the  action.  A  copy  of  the  complaint 
must  be  served,  with  the  summons,  upon  each  of  the  defendants. 

[Certificate  of  service  of  summons.]  When  the  summons  is  served  by  the 
sheriff,  it  must  be  returned,  with  his  certificate  of  its  service,  and  of  the 
service  of  any  copy  of  the  complaint,  where  such  copy  is  served,  to  the  office 
of  the  clerk  from  which  it  issued.  When  it  is  served  by  any  other  person,  it 
must  be  returned  to  the  same  place,  with  an  affidavit  of  such  person  of  its 
service,  and  of  the  service  of  a  copy  of  the  complaint,  where  such  copy  is 

served. 

History:     Enacted  March  11,  1872,  founded  upon  §  28  of  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  297; 
*       March  23,  1893,  Stats,  and  Amdts.  1893,  p.  207;  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  130,  act  held  unconstitu- 
tional, see  history,  §  5  ante. 


WHO  MAY  SERVE— RETURN  OF  SHER- 
IFF—AFFIDAVIT— QUASHING. 

I.  In  General,  1-19. 

II.  Return  of  Sheriff,  20-34. 

III.  Affidavit  by  Any  Other  Person,  35-41. 

IV.  Setting  Aside  or  Quashing  Service,  42- 
52. 

X.  In  General. 

1.  Certified  copy  of  complaint,  formerly 

necessary. 

2.  Identity  from  name. 

3.  Divorce  decree — Petition  to  modify — 

Service  upon  nonresident — Affidavit. 

4.  Persons  authorized  to  serve  summons 

— In  general. 

5.  Same — Affidavit  need  not  show,  what. 

6.  Place  of  service — Determines  period  to 

answer. 

7.  Question    of    service  —  Pure    issue    of 

fact. 
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8.  Redelivery  of  summons  once  served — 

Without  order,  irregular. 

9.  Residence  of  person  served — Presumed 

to  be  in  county  Where  served. 

10.  Service  —  By     *  *  any     other     person ' ' 

means  person  authorized. 

11.  Same — Must  be  by  person  authorized. 

12.  Same — Must  be  within  three  years. 

13.  Same — Of  complaint  without  summons, 

void. 

14.  Same — Of  copy  of  complaint  a  neces- 

sary part. 

15.  Same  —  Copy    of    complaint    need    be 

served  on  only  one  defendant. 

16.  Same  —  On     person     not     defendant, 

quashed. 

17.  Statute  constitutional — Not  in  conflict 

with  Political  Code. 

18.  Summons    withdrawn  —  For    further 

service. 

19.  Section  has  no  application  to  "deposit 

in  post-office. ' ' 
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II.  Return  or  Sheriff. 

20.  Amendment  of  service  of  summons— 

As  to  generally. 

21.  Same — Certificate  of. 

22.  Same-— Editorial  note. 

23.  Certificate  of  one  not  sheriff — Void. 

24.  Same  —  A    certificate   made    by   one 

Crossfield  in  England,  a  notary  pub- 
lic. 

25.  Clerical  error  in  return — Mere  irregu- 

larity. 

26.  Place   of   service  —  Presumed   to   be 

within  jurisdiction. 

27.  Return — Must   show   substantial   com- 

pliance with  statute. 

28.  Same — May  be  amended. 

29.  Same  —  Same  —  Officer  may  always 

amend  his  return. 

30.  Same — Mistake  in  date. 

31.  Same — Officer  may  amend  return,  as  to 

what. 

32-  34.  Same — Presumed  to  be  correct. 

III.  Affidavit  by  Any  Other  Person. 

35.  Indispensable  —  "  Certificate ' '  of  con- 

stable, insufficient. 

36.  Same — If  " annexed,' '  return  need  not 

show  "  filing/ ' 

37.  Same — Must   show   service   by   person 

authorized. 

38.  Same — Must    show    service    made    by 

person  over  18  years  old. 

39.  Same — Need   not  show  defendant  re- 

sides in  county. 

40.  Same— Should   show  efforts   made,  if 

service  not  had. 

41.  Amendment  of  affidavit  of  service — As 

to  generally. 

IV.  Setting  Aside  or  Quashing  Service. 

42.  Bill  in  equity  to  set  aside  judgment — 

Showing  required. 

43.  Same — Defective  return. 

44.  Delay  in  service — Ground  for  dismis- 

sal. 

45, 46.  Same — Action  may  be  dismissed  for 
want  of  diligence  in  serving  sum- 
mons. 

47.  Same — Justifies  motion  to  quash. 

48-  50,  Service  of  summons  without  copy  of 
complaint. 

51.  Substantial  rights  affected — A  motion 

to  set  aside. 

52.  Same — Same — Failure  to  state  grounds 

— Objection  first  made  on  appeal. 

I.     IN   GENERAL. 

As   to  action   against  associate*   In  busi- 
ness, see.  ante,  §  388  and  note. 


Am    to   affidavit   of   service    part   of   Judg- 
ment-roll,   see,    post,    5  670    and    note. 


As   to   alias   summon*   In   Justices'   court, 

see,  post,  58  846,  847  and  notes. 

As  to  appearance  curing;  want  of  service, 

see,  post,   9  681  and  note. 

As  to  appearance  equivalent  to  personal 
service,  see,  post,   §  416   and   note. 

As  to  application  of  this  section  to  Jus- 
tices' court,  see,  post,   9  849  and  note. 

As  to  amended  complaint,  service  of  copy 

of,  see,  post,  9  472  and  note. 

As  to  copy  of  complaint*  failure  to  serve 
no  around  for  demurrer*  see,  post,  §  430  and 
note  par.  24. 

As  to  coroner  to  execute  process  when 
sheriff  Is  a  party,  see  Kerr's  Cyc.  Pol.  Code, 
2d  ed.,  §  4191  and  note. 

As   to   defects  In   service  of  process,  see 

note  61  Am.  St.  Rep.  486. 

As  to  dismissal  of  action  unless  summons 
served  and  returned  within  three  years,  see, 
post,    §  681   and   note. 

As  to  elisor,  when  to  execute  process,  see 

Kerr's    Cyc.   Pol.   Code,    2d   ed.,    §4192    and 
note. 

As  to  fee  for  service  by  person  other  than 
sheriff,  see  Stats.  1891  p.  66,  I  Henning'a 
General   Laws,   3d  ed.,  p.   446. 

As  to  false  return  of  service.  Judgment 
upon,  see  note  19  Am.  Dec  137. 

As  to  Jurisdiction  from  time  of  service  of 
summons,    see,    post,    §416   and    note. 

As  to  Justification  of  officers  by  process* 

see  note  21  Am.  Dec.  190. 

As  to  manner  of  service  of  summons,  see. 
post,   5  411  and  note. 

As  to  necessity  to  return  rammou  within 
three  years,  see,  post,  §  681,  subd.  7  and 
note. 

As  to  omission  of  some  act,  effect  of,  see 

note   61  Am.  St.  Rep.  492. 

As  to  persona  by  whom  service  may  be 
made,  see  note  61  Am.  St.  Rep.  490. 

As  to  person  upon  whom  service  may  be 
made,  see  note  61  Am.  St.  Rep.  490. 

As  to  place  of  service,  see  note  61  Am.  St. 
Rep.  489. 

As  to  "process"  and  "notice,"  see  Kerr's 
Cyc.  Pol.  Code,  2d  ed.,  5  4319. 

As  to  process  of  superior  court  extending? 
to  all  parts  of  state,  see  Const.  1879,  art.  IV. 
5  5,  I  Henningr'a  General  Laws,  3d  ed.,  p.  Ill; 
and  see,  also,-  ante,  5  78. 

As  to  proofs  of  service  of  summons,  see, 
post,   $  415  and  note. 

As  to  relief  from  Judgment  where  no  per- 
sonal service,  see,  post,  5  743  and  note. 

Am  to  return  of  process  by  sheriff  prima 
fade  evidence,  see,  post,  5  4178  and  note; 
also  Kerr's  Cyc.  Pol.  Code,  3d  ed.,  9  4169  and 

note. 

An  to  return  of  process  by  mall  to  an- 
other county,  see  Kerr's  Cyc.  Pol.  Code, 
§  4177  and  99  4319  et  seq. 
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As  to  return  of  aervlce  by  deputy  sheriff, 

see  note  19  L.  R.  A.  177. 

Aa  to  return  of  inmmoDi  In  forcible  entry 
or  detainer*  see,  post,   5  1166  and  note. 

Aa  to  right  to  break  and  enter  door  to 
aerve   Mammons,   see   note   44   L.   R.   A.    435. 

An  to  right  to  enter  house  to  serve  proc- 
ess, see  note   25  Am.   Dec.   171. 

As   to    service    by   publication,    see,   post, 

58  412,    413    and    notes. 

Aa  to  service  of  process,  unexecuted,  on 
death  of  sheriff,  see  Kerr's  Cyc  Pol.  Code, 
2d  ed.,   58  4171  and  note. 

Aa   to  service   of   summons  by  constable, 

see   Kerr's  Cyc.  Pol.  Code,  2d  ed.,   8  4314. 

Aa  to  service  of  summons  by  sheriff,  see 

Kerr's  Cyc.  Pol.  Code,  2d  ed.,   59  4176,   4187 
and  notes. 

As  to  aervlce  of  aummons  by  coroner,  see 

Kerr's    Cyc.    Pol.    Code,    2d    ed.,    9  4191    and 
note. 

Aa  to  aervlce  of  summons  by  elisor*  see 

Kerr's   Cyc.   Pol.    Code,    2d   ed.,    5  4192    and 
note. 

Aa  to  aervlce  on  corporation,  see,  post, 
5  411  and  note;  also  note  66  Am.  Dec.  119. 

Aa  to  sheriff  acting-  by  deputy*  see  note  3 
L.   R.  A.   440. 

Aa  to  sheriff's  duty  to  aerve  and  return 
process,  see  Kerr's  Cyc.  Pol.  Code,  2d  ed., 
9  4176  et  seq.  and  95  4819  et  seq. 

Aa  to  aherllTa  liability  on  failure  to  make 
return  of  process,  see  Kerr's  Cyc.  Pol.  Code, 
2d    ed.,    99  4160,    4179    and    note. 

Aa  to  summons  after  Judgment,  see,  post, 

59  990,  991  and  notes. 

Aa  to  summons,  by  whom  and  how  served, 
and    returns    In    Justices'    court,    see,    post, 

5  840  and  note. 

Aa   to  summons   in   action   to   quiet  title, 

see,   post,  9  750  and  note. 

Aa  to  summons  In  forcible  entry  or  de- 
tainer, see,  post,  99  1166,  1167  and  note. 

Aa  to  summons  Included  In  "process,"  see 
Kerr's  Cyc.  Pol.  Code,  2d  ed.,  9  4175  and 
note. 

As  to  time  for  return,  limitation  of,  see, 
post,    9  581   and   note. 

As    to    time    of   aervlce    of  summons,    see 

note  61  Am.  St.  Rep.  487. 

As   to   time   of   aervlce    of   summons,    see 

note  18  L.  R.  A.  837. 

As  to  trespass  for  breaking  Into  dwelling- 
house  to  aerve  summons,  see  note  44  L.  R.  A. 
435. 

Aa  to  waiver  of  summons,  see,  ante,  9  406 
and  note. 

1.  Certified  copy  of  complaint— -Formerly 
necessary. — Defect  of  affidavit  of  service  Is 
not  remedied  by  testimony  on  trial,  unless 
shows  service  of  certified  copy  of  complaint 
to  have  been  made. — McMillan  v.  Reynolds, 
11   Cal.   372,   379. 


Delay  In  aervlce,  aa  grounds  for  dismissal, 

see,  pars.  44-47,  this  note. 


2.  Identity  from  name. — While  identity 
of  names  raises  merely  a  presumption  of 
identity  of  person,  and  there  may  be  many 
persons  bearing  the  name  designated  as 
that  of  the  defendant  ln,the  proceeding,  the 
only  individual  of  that  name  who  becomes 
a  party  to  the  suit  is  the  one  who  is  served. 
If  he  is  not  liable  upon  the  cause  of  action 
set  up,  he  has  his  opportunity  to  assert 
that  defense  when  he  is  by  service  brought 
into  the  action.  Failing  to  do  so,  he  can 
not  after  judgment  has  gone  against  him 
resist  its  enforcement  on  the  ground  that 
he,  although  named  In  the  proceedings  and 
served,  was  not  the  party  intended  to  be 
served. — Brum  v.  Ivlns,  154  Cal.  17,  19,  96 
Pac.  876. 

S.  Divorce  decree  —  Petition  to  modify 
—  Service  upon  nonresident  —  Affidavit.  — 

Where  a  decree  of  divorce  was  secured  in 
this  state,  making  provision  as  to  the  cus- 
tody of  the  children,  and  the  wife  to  whom 
the  children  were  awarded  thereafter  be- 
came a  bona  fide  resident  of  the  State  of 
Oregon,  a  petition  for  the  modification  of 
the  California  decree  of  divorce  having  been 
filed,  notice  of  the  petition  served  upon  the 
wife  in  the  State  of  Oregon,  and  not  served 
upon  the  attorney  of  the  wife  in  the  State 
of  California,  was  without  extraterritorial 
force;  the  mother  not  having  appeared  at 
the  hearing,  and  the  ten  days  for  her  ap- 
pearance after  service  required  by  the  cita- 
tion not  being  in  accordance  with  the  spirit 
of  the  statutes  of  California  in  a  case  where 
the  *  person  served  is  at  a  great  distance 
from  the  place  of  holding  the  court,  under 
the  provisions  of  the  above  section  and 
section  1005,  post,  any  order  made  by  the 
court  at  such  hearing  awarding  the  care 
of  the  children  to  the  father  was  invalid. — 
Griffin  v.  Griffin,  95  Ore.  78,  187  Pac.  598. 

4.  Persons  authorised  to  aerve  summons 
—In  general* — Personal  service  of  summons 
may  be  made  by  sheriff  of  county  where  de- 
fendant is  found,  or  by  deputy,  or  by  per- 
son appointed  by  him,  or  by  judge  of  court 
in  which  action  was  brought,  or  by  white 
male  cHizen  of  United  States  over  twenty- 
one  years  of  age  who  is  competent  to  be 
witness  on  trial  of  action. — Hahn  v.  Kelly, 
34  Cal.  391,  403,  94  Am.  Dec.  742. 

5.  Same  —  Affidavit  need  not  show  that 
individual  by  whom  service  was  made  was 
white  male  citizen  of  United  States,  or  that 
he  served  certified  copy  of  complaint.— 
Williamson  v.  Cunningham  R.  D.  Co.,  95 
Cal.   652,   654,  30   Pac.   762. 


6.  Place  of  service— Determines  period  to 
answer. — Statute  does  not  require  admission 
of  service  to  designate  place  where  service 
was  made.  Such  designation,  when  re- 
quired, is  to  determine  period  within  which 
answer  must  be  filed  or  when  default  may 
be  taken. — Alderson  v.  Bell,  9  Cal  315,  322. 
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7.  Question  of  nervier—Pore  Issue  of 
fnet. — Question  of  service  of  summons  is 
pure  issue  of  fact,  and  where,  upon  conflict 
of  evidence,  court  found  service  of  sum- 
mons had  been  made  and  there  was  suffi- 
cient evidence  to  support  finding,  finding 
will  not  be  disturbed. — Hunter  v.  Bryan i, 
98    Cal.    247,    250,    3$  Pac.    51. 


8.  Redelivery  of  summons  once 
Without  order.  Irregular. — A  redelivery  of 
summons  once  served  and  returned  to 
clerk's  office,  without  order  of  court,  must 
be  irregularity  of  which  opposite  party 
might  avail  himself  by  .  direct  attack  in 
some  proper  mode;  but  such  irregularity 
would  not  render  service  of  summons  void. 
— Hancock   v.   Preuss,   40   Cal.   572,   577. 

9.  Residence  of  person  served  — Pre- 
sumed   to    be    In    county    where    served. — 

Where  affidavit  of  service  of  summons,  in 
case  In  district  court  of  city  and  county 
of  San  Francisco,  stated  that  defendants 
were  served  in  that  county,  but  did  not 
state  that  they  reside  in  San  Francisco, 
it  would  be  presumed,  nothing  to  contrary 
appearing,  that  they  resided  in  county  in 
which  they  were  served  with  process. — 
Calderwood  v.  Brooks,  28  Cal.  151,  153;  Pel- 
lier  v.  Gillespie,  67  Cal.  582,  583.  8  Pac. 
185. 

10.  Service— By  "any  other  person" 
means  person  authorised. — Right  to  serve 
process  does  not  belong  to  every  private 
individual;  it  is  restricted  to  particular 
class;  and  as  to  them,  right  is  given  to  be 
exercised  only  under  particular  circum- 
stances. In  order  to  be  legal,  the  service 
must  be  of  course  by  some  one  authorised, 
as  well  by  his  personal  capacity  to  act  as 
by  existence  of  particular  facts  which  im- 
part authority  or  control  mode  of  action. — 
McMillan  v.  Reynolds,   11   Cal.   372,   379. 

11.  Same— Must  be  by  person  authorised. 

— Mere  fact  that  A  serves  paper  is  not  even 
prima  facie  evidence  of  his  right  to  serve 
it.  He  must  be  person  described  in  statute 
and  must  act  in  manner  prescribed  by  law. 
This  is  necessary  in  order  to  give  him  his 
authority,  and  this  must  appear  by  record 
in  order  to  show  authority.  Validity  of 
the  act  depends  upon  its  being  authorized, 
and  this  must  appear  in  record. — McMillan 
v.  Reynolds,   11  Cal.  372,  379. 

12.  Same— Must  be  within  three  years. — 

Summons  can  be  served  at  any  time  within 
three  years  from  commencement  of  action, 
and  that  notwithstanding  fact  that  an  alias 
summons  can  not  be  issued  by  clerk,  and 
it  is  within  power  of  court  either  to  order 
summons  that  had  been  returned  to  be 
served  upon  defendant  or  to  issue  new  sum- 
mons for  that  purpose. — Hibernla  S.  &  L. 
Soc.  v.  Cochran.  141  Cal.  663,  654,  75  Pac. 
315. 

13.  Same— Of  complaint  without  sum- 
mons, void. — Where  summons  was  never 
served  upon  defendant,  service  of  amended 


complaint  upon  him  was  void. — Powers  v. 
Braly,  75  Cal.  237,  238,  17  Pac  197.  See 
note  50  Am.  St.  Rep.  739,  740. 

14.  Same— Of  copy  of  complaint  a  neces- 
sary part. — Section  provides  that  copy  of 
complaint  must  be  served  with  summons, 
and  summons  must  be  returned  with  cer- 
tificate or  affidavit  of  service  and  of  service 
of  a  copy  of  complaint,  and  legal  service 
of  summons  (which  gives  jurisdiction  over 
person  of  defendant)  includes,  as  necessary 
part  of  such  service,  service  of  complaint. 
— Southern  Pac.  R.  (5o.  v.  Superior  Court,  59 
Cal.   471,    478. 

15.  Same— Copy  of  complaint  need  be 
served  on  only  one  defendant. — Statute 
(Practice  Act  5  28)  does  not  require  copy 
of  complaint  to  be  served  on  more  than  one 
of  defendants  residing  in  county,  and  there- 
fore service  upon  one  is  deemed  service 
upon  all  defendants  within  county. — Calder- 
wood v.  Brooks,  28  Cal.  151,  153. 


16.  Same  On  person  not  defendant* 
quashed. — In  action  commenced  November 
1,  1859.  when  summons  issued  same  day 
and  returned  August  13,  1889,  summons  was 
functus  officio.  Service  of  copy  September 
25,  1891,  on  party  not  defendant  nor  made 
so  in  any  way,  nor  served  as  John  Doe. 
although  such  person  appears  to  have  been 
defendant,  and  as  to  whom  action  had  been 
dismissed,  motion  to  quash  service  of  sum- 
mons was  granted  as  issued  in  violation 
of  sections  406,  408  ante  and  section  581 
post. — Fanning  v.  Foley,  99  Cal.  336,  337, 
339,    33    Pac.    1098. 

17.  Statute  constitutional— Not  In  con- 
flict wltb  Political  Code. — Provision  of  this 
section  that  service  can  be  made  by  person 
other  than  sheriff  was  not  repealed  by 
County  Government  Act,  but  was  amended 
and  re-enacted  in  1893;  nor  is  it  In  con- 
flict with  section  4176  of  Political  Code,  or 
with  County  Government  Act,  nor  was  it 
inhibited  by  article  IV  section  25  of  consti- 
tution.— Hibernia  S.  &  L.  Soc.  v.  Clarke,  110 
Cal.   27,   31,   32,   42  Pac.  425. 

18.  Summons  withdrawn— For  further 
service. — When  summons  was  served  on 
some  defendants  and  returned  to  clerk's 
office,  court  may  make  an  order  permitting 
it  to  be  withdrawn  for  further  service  upon 
other  defendants. — Hancock  v.  Preuss,  40 
Cal.  572,  577;  Rue  v.  Quinn,  137  Cal.  651. 
657,  66  Pac.  216,  70  Pac.  732;  Coffin  v. 
Bell.  22  Nev.  169,  184,  58  Am.  St.  Rep.  738. 
37   Pac.    240. 

19.  Section  has  no  application  to  "de- 
posit In  post-onlce." — Provisions  of  this  sec- 
tion in  relation  to  service  of  summons  upon 
defendant  personally  has  no  application  to 
deposit  of  copy  In  post-office,  affidavit  of 
performance  of  which  act  is  provided  for 
by  subdivision  3  of  section  413,  post. — An- 
derson v.  Goff,  72  Cal.  65,  74,  1  Am.  St.  Rep. 
34,  13  Pac.  73. 
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II.      RETURN    OF    SHERIFF. 

20.  Amendment  of  service  of  mmmoni— 
As  to  generally. — In  an  action  to  quiet  title, 
where  defendants  deraign-  through  a  default 
judgment  in  a  foreclosure  suit  brought 
against  the  estate  of  a  deceased  mortgageor, 
evidence  of  the  fact  of  service  of  summons 
on  the  administratrix  was  held  admissible, 
and  an  amended  return  of  service  to  con- 
form to  that  fact  properly  admitted. — Mor- 
rissey   v.   Gray,   160   Cal.   396,   117   Pac.   438. 

An  to  amendment  of  reform  by  ofllcer,  see, 

pars.  28,  29,  this  note. 

As  to  amendments  to  return  of  service  of 
process,  see  discussion  and  authorities  in  I 
Kerr's  Pleading  and  Practice,  §S  231  et  seq.; 
note  13,  Am.  Dec.  173. 

21.  Same  —  Certificate  of.  —  Jurisdiction 
of  court  depends  upon  service,  not  proof 
of  service  of  summons. — Morrissey  v.  Gray, 
160  Cal.  395,  117  Pac.  438. 

22.  Same— Editorial  note. — The  case  of 
Morrissey  v.  Gray  is  one  of  those  "surprise 
cases"  which  find  their  way  into  the  court 
reports  at  times.  Of  this  case  it  has  been 
said  that  it  "is  an  instance  in  which  the 
doctrine  announced  is  peculiarly  open  to 
criticism  .  .  .,  because  of  the  flagrant  vio- 
lation by  the  trial  court  of  settled  legal 
principles,  the  prominent  earmarks  of 
fraud,  manifest  perjury  for  the  purpose  of 
conferring  jurisdiction,  after  a  return  of 
insufficient  service,  where  no  jurisdiction 
existed,— all  standing  $ut  so  plainly  as  not 
only  to  warrant,  but  the  ends  of  Justice 
plainly  demanding,  a  reversal."  The  facts 
of  the  case  are  reviewed  and  the  reasons 
pointed  out  showing  the  procedure  in  the 
trial  court  was  violative  of  every  funda- 
mental principle  of  the  law,  and  that  the 
conclusions  arrived  at  by  the  appellate 
court  (after  two  "trials"  at  the  case)  were 
unwarranted  by  the  facts  as  disclosed  by 
the  record,  and  violative  of  the  elementary 
fundamental  principles  which  should  gov- 
ern in  such  cases. — See  I  Kerr's  Pleading 
and  Practice,  $  234. 

23.  Certificate    of   one   not   sheriff — Void. 

— A  certificate  headed  "Office  of  sheriff  of 
Los  Angeles  County,  California,"  indorsed 
upon  alias  summons,  reciting  that  respond- 
ent was  served  by  delivering  to  him  true 
copy  of  said  summons  at  county  of  Los 
Angeles,  signed  "M.  G.  Aguirre,"  Is  not 
made  as,  and  does  not  purport  to  be,  an 
affidavit  of  service.  Aguirre  was  not  sher- 
iff of  county,  and  if  he  was  deputy  sheriff, 
or  acting  as  such,  that  is  entirely  Imma- 
terial, and  certificate  was  and  is  void. — 
Reinhart  v.  Lugo,  86  CaL  395,  398,  21  Am. 
St.  Rep.  52,  24  Pac.  1089. 
See  par.  35,  this  note. 

24.  Same— A  certificate  made  by  one 
Crossfleld  In  England,  a  notary  public,  "duly 
authorized,  admitted,  and  sworn/*  and  at- 
tested by  his  official  seal  that  at  time  after 
order  of  publication  was  made  he   person- 


ally served  defendant  at  Sleaford,  In  county 
of  Lincoln,  in  England,  with  copy  of  sum- 
mons and  complaint  in  action,  is  not  affi- 
davit required  by  statute  and  is  not  suf- 
ficient return  of  service. — County  of  Yolo 
v.  Knight,  70  Cal.  431,  436,  11  Pac.  662. 
See  par.  85,  this  note. 

28.  Clerical  error  in  return—Mere  irrearu- 
larity. — Where  there  is  one  defendant,  viz. 
L  R.  McDow,  and  return  shows  that  de- 
fendant was  served  with  copy  of  complaint, 
although,     by     what     is     evidently    clerical 


error,   a   slip   of  the   pen,   letter 


"n" 


is   af- 


fixed to  last  letter  of  name  "McDow,"  mis- 
take is  but  an  irregularity,  and  does  not 
render  return  a  nullity. — Alexander  v.  Mc- 
Dow, 108  Cal.  25,  28,  41  Pac.  24. 

26.  Place  of  service  —  Presumed  to  be 
within  jurisdiction. — When  place  where 
writ  was  served  is  not  stated,  court  should 
assume,  as  it  was  directed  to  sheriff  of 
San  Francisco,  and  as  it  was  returned  by 
him,  that  it  was  served  within  his  Juris- 
diction.— Crane  v.  Brannan,  3  Cal.  193,  196. 

27.  Return— Must  show  substantial  com- 
pliance with  statute. — In  making  service  of 
summons  and  in  return  of  such  service, 
provisions  of  statute  must  be  and  must 
appear  to  have  been  substantially  observed 
and  followed  by  officer;  otherwise  proceed- 
ings can  not  be  supported  upon  direct  ap- 
peal taken. — People  v.  Bernal,  43  Cal.  385, 
389. 

28.  Same— May  be  amended. — Officer  may 
always  amend  his  return  so  as  to  conform 
to  facts  if  there  were  no  Intervening  rights 
which  would  be  affected. — Newhall  v.  Pro- 
vost, 6  Cal.   85,  87;   Gavitt  v.  Doub,   23   Cal. 

•78,  81;  Rousset  v.  Boyle,  45  Cal.  64;  Hewell 
v.  Lane,  53  Cal.  213,  217;  People  v.  Murback, 
64  Cal.  369,  370,  30  Pac.  608;  Allison  v. 
Thomas,  72  Cal.  562,  564,  1  Am.  St.  Rep. 
89,  14  Pac.  309;  In  re  Newman,  75  Cal.  213. 
220,  7  Am.  St.  Rep.  146,  16  Pac.  887;  People 
v.  Goldenson,  76  Cal.  328,  345,  19  Pac.  161: 
McGrath  v.  Wallace,  116  Cal.  548,  553,  48 
Pac.  719. 

See   pars.   29,   30,   41,   this  note. 

As  to  amending-  return  of  ofllcer,  see  pars. 
20,   29,  this  note. 

29.  Same— Same  Ofllcer  may-  always 
amend  his  return  if  there  are  no  interven- 
ing rights  which  would  be. affected. — Alli- 
son v.  Thomas,  72  Cal.  562,  564,  1  Am.  St. 
Rep.    89,    14   Pac.   309. 

See  pars.  28,  81,  41,  this  note. 

SO.  Same. — Mistake  tit  date  of  sheriff's 
return  may  be  corrected  at  any  time. — Rit- 
ter  v.  Scannell,  11  Cal.  239,  249,  70  Am.  Dec. 
775;  Herman  v.  Santee,  103  Cal.  519,  523,  42 
Am.  St.  Rep.  145,  37  Pac.  509. 

31.  Same— Ofllcer   may   amend   return    of 

service  so  as  to  conform  to  fact. — People  v. 
Goldenson,  76  Cal.  828,  345,  19  Pac.  161. 
See  pars.   28,   29,   41,   this  note. 

32.  Same— Presumed      to      be      correct. — 

Where    return    of   sheriff   expressly    asserts 
75 
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officer  served  defendants  with  certified  copy 
of  complaint,  but  does  not  state  that  copy 
was  certified  by  clerk,  it  must  be  presumed 
in  favor  of  officer  who  has  general  power 
of  making:  service  that  he  discharged  his 
duty  in  legal  mode. — Curtis  v.  Herrick,  14 
Cal.  117,  118,  119,  78  Am.  Dec.   682. 

83.  Section  requires  summons  to  be  re- 
turned by  sheriff  when  he  has  served  it 
upon  defendants  within  his  jurisdiction,  and 
under  section  681,  post,  plaintiff  Is  allowed 
three  years  from  commencement  of  action 
within  which  to  serve  summons.  Sheriff's 
return  may  be  relied  upon  as  part  of  evi- 
dence that  defendant  cannot  be  found 
within  county,  and  it  would  -be  unreason- 
able to  hold  that,  if  this  return  Is  made 
at  expiration  of  year  from  commencement 
of  action,  plaintiff  will  be  precluded  from 
obtaining;  service  upon  any  of  other  de- 
fendants, either  personally  or  by  publica- 
tion.— Rue  v.  Quinn  187  Cal.  651,  657,  66 
Pac.   216,  70  Pac.  782. 

34.  As  against  official  return  of  sheriff  of 
personal  service,  and  finding;  of  court  show- 
ing that  "defendant,  W.  W.  Dodge,  having 
been  regularly  served  with  process  as  re- 
quired by  law,"  etc.,  affidavit  of  defendant, 
after  lapse  of  more  than  twelve  years, 
showing;  that  he  had  no  recollection  of 
service,  is  entitled  to  but  little  weight. — 
People  v.  Dodge,  104  Cal.  487,  489,  38  Pac. 
203. 

III.  AFFIDAVIT  BY  ANY  OTHER  PERSON. 

35.  Indispensable— "Certificate"  of  con- 
stable, Inaumclent  to  confer  jurisdiction. — 
Berentz  v.  Belmont  Oil  Co.,  148  Cal.  577, 
113  Am.  St.  Rep.  808,  84  Pac  47;  Berentz 
v.  Kern  King  Oil  &  D.  C.  Co.,  7  Cal.  Unrep. 
214,    84  Pac.   45. 

See  pars.  23,  24,  this  note. 

36.  Same— If  "annexed,"  return  need  not 
•hovr  "filin*-." — Statute  did  not  require  affi- 
davit of  service  to  be  filed,  but  only  that 
summons  be  returned  to  office  of  clerk  from 
which  it  Issued  with  affidavit  of  service, 
and  where  such  summons  Is  returned  and 
filed,  and  affidavit  is  "annexed"  thereto, 
this  is  sufficient. — Hibernla  Sav.  &  L.  Soc. 
v.  Clark,  110  Cal.  27,  82,  42  Pac.  425. 

37.  Same— Mut  show  service  by  person 
authorised. — Where  service  is  made  by  any 
one  other  than-  officer,  or  his  deputy,  or 
person  appointed  by  judge,  affidavit  should 
show  that  person  serving  writ  possesses 
legal  qualifications  enumerated  in  section; 
but  objection  goes  only  to  formality  of  re- 
turn, which  might  be  amended  by  officer. 
A  mere  irregularity  of  service  is  not  suffi- 
cient to  enable  party  to  attack  judgment 
collaterally.  —  Dorente  v.  Sullivan,  7  Cal. 
279,  280. 

38.  Same— Mast  show  service  made-  by 
person  over  eighteen  yearn  old. — Affidavit 
made  by  person  other  than  sheriff  must 
state  that  at  time  of  service  person  making 
same    was    over    eighteen    years    of    age. — 


Maynard  v.  MacCrellish,  57  Cal.  355;  Howard 
v.  Galloway,  60  Cal.  10,  11;  Well  v.  Bent, 
60  Cal.  603,  608;  Doerfler  v.  Schmidt,  64 
Cal.  265,  30  Pac.  816;  Lyons  v.  Cunningham, 
66  Cal.  42,  43,  4  Pac.  938;  Barney  v.  Vig- 
oureaux,  75  Cal.  876,  377,  17  Pac.  433;  Horton 
v.  Gallardo,  88  Cal.  581,  582,  26  Pac.  375; 
Herman  v.  Santee,  108  Cal.  519,  522,  42  Am. 
St.  Rep.  145,  37  Pac.  509. 

39.  Same— Need  not  show  defendant  re- 
sides In  eonnty. — Affidavit  of  service  of 
summons  is  not  fatally  defective  because 
it  does  not  state  that  appellant,  on  whom 
summons  alone  was  served,  and  defendant, 
on  whom  copy  of  complaint  was  served 
with  summons,  were  residents  of  same 
county. — Pellier  ▼.  Gillespie,  67  Cal.  582,  583, 
8  Pac.  185. 

40.  Same— Should  show  efforts  made.  If 
service  not  had. — Where  service  of  process 
upon  defendant  within  county  is  attempted 
to  be  made  by  person  other  than  sheriff, 
hig  affidavit  should,  as  rule,  be  required, 
showing  nature  of  effort  made  to  serve 
party,  and,  where  practicable,  reasons  why 
such  service  can  not  be  had. — Kahn  v.  Mat- 
thai,  115  Cal.  689,  692,  47  Pac.  698. 

41.  Amendment  of  affidavit  of  service 
As  to  generally. — An  affidavit  of  personal 
service  of  summons  on  certain  defendants 
may  be  amended,  and  filed  nunc  pro  tunc, 
the  amendment  stating  that  affiant  was  at 
time  that  he  served  summons  over  age  of 
eighteen  years,  which  by  inadvertence  he 
omitted  to  state.  InjBUch  case  order,  made 
ex  parte  and  directing  that  amended  affi- 
davit be  made  part  of  judgment-roll,  de- 
fendant not  controverting  any  fact  stated 
in  affidavit  and  not  asking  to  have  order 
entered  nunc  pro  tunc  vacated  for  any  rea- 
son, was  valid. — Woodward  v.  Brown,  119 
Cal.  288,  299,  63  Am.  St.  Rep.  108,  51  Pac. 
2,  542. 

See  pars.  29,  81,  this  note. 

IV.      SETTING   ASIDE    OR    QUASHING 

SERVICE. 


42.  Bill  In  canity  to  set  aside  Judgment— 
Showing-  required. — A  bill  in  equity  to  set 
aside  a  judgment  on  the  ground  of  defective 
proof  of  service  of  summons  which  failed  to 
show  service  on  plaintiff's  (defendants  in 
prior  action)  must  show  that  they  were  not 
in  fact  served,  and  that  they  have  a  good 
defense  on  the  merits. — Celiano  v.  Gior- 
danengo,  40  Cal.  App.  219,  180  Pac.  543. 

43.  Same— Defective  return  of  process 
duly  served  is  not  ground  for  equity  to  in- 
terfere.—  Celiano  v.  Giordanengo,  40  Cal. 
App.  219,  180  Pac  548. 

44*  Delay  In  service  Ground  for  dl»- 
mlssal. — There  was  no  abuse  of  discretion 
In  granting  motion  to  set  aside  summons 
and  strike  complaint  from  files,  where  affi- 
davits show  summons  and  certified  copy  of 
complaint  issued  but  mislaid,  and  plaintiff 
forgot  them,  and  did  not  discover  them 
until   after  expiration   of   more   than   eight 
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years,  and  after  finding:  them  caused  them 
to  be  •  served  on  defendant. — Carpentier  v. 
Minturn,  39  Cal.  460,  451;  Murray  v.  Gleeson, 
100  Cal.  511,  512,  35  Pac.  88;  First  Nat.  Bank 
v.  Nason.  116  Cal.  626,  628,  47  Pac.  595. 
See  note  95  Am.  Dec.  215. 

45.  Same— Action  may  be  dismissed  for 
want  of  diligence  In  serving;  summons,  but 

whether  there  has  been  reasonable  dili- 
gence is  to  be  considered  and  decided  by 
court  upon  facts  of  eacji  particular  case. — 
Kreiss  v.  Hotallng,  99  Cal.  383,  386,  83  Pac. 
1125;  Murray  v.  Gleeson,  100  Cal.  511,  513,  35 
Pac.  88:  First  Nat.  Bank  v.  Nason,  115  Cal. 
626,  628,  47  Pac.  595. 

46.  An  action  commenced  Nov.  11,  1889, 
summons  Issued  same  day,  but  not  served 
on  defendant  until  Oct  12,  1891,  was  prop- 
erly dismissed  for  delay  in  service  of*sum- 
mons. — Kreiss  v.  Hotallng,  99  Cal.  383,  884, 
33  Pac.   1126. 


47.  Same  —  Justifies  motion  to  quasi 
Plaintiff  is  guilty  of  laches  by  failing:  to 
serve  either  original  or  alias  summons,  de- 
fendant may  move  to  quash. — Dunker  v. 
Lutz.    48   Cal.    464,   466. 

48.  Service  of  summons  without  copy  of 
complaint. — The  setting:  aside  of  a  default 
Judgment  for  want  of  jurisdiction  for  fail- 
ure to  serve  a  copy  of  the  complaint  Is  un- 
warranted where  a  copy  of  the  complaint 
omitting:  the  name  of  one  of  the  defendants 
was    served,    and    the    filed    complaint    and 


the  summons  contained  the  name  of  such 
defendant — McGinn  v.  Rees,  33  Cal.  App. 
291,   165   Pac.   52. 

49.  In  such  a  case  the  defendant  should 
appear  and  raise  the  question  of  the  suffi- 
ciency of  the  service,  instead  of  waiting:  for 
the  judgment  to  be  rendered  and  then 
claiming;  it  to  be  a  nullity. — McGinn  v. 
Rees,  33  Cal.  App.  291,  165  Pac.  52. 

50.  Where  a  complaint  sejts  out  fictitious 
defendants  and  process  is  served  upon  a 
person  not  named,  and  default  judgment  is 
entered  against  such  person,  the  court 
should  permit  the  plaintiff  to  amend  the 
proof  of  service  of  summons  so  as  to  show 
that  the  person  served  was  sued  under  a 
fictitious  name. — McGinn  v.  Rees,  38  Cal. 
App.   291,   166   Pac.  62. 

51.  Substantial  rlajhts  affected  — A  mo* 
tlon  to  set  aside  the  service  of  summons 
will  be  denied  unless  it  is  shown  that  the 
substantial  rights  of  the  defendant  are  af- 
fected.— McGinn  v.  Rees,  38  Cal.  App.  291, 
166  Pac.  52. 

52.  Same.—  Same  —  Failure  to  state 
grounds— Objection  first  made  on  appeal. — 

Where  a  motion  to  amend  the  return  of 
summons  falls  to  state  the  grounds  upon 
which  the  motion  is  based  and  no  objec- 
tion to  the  hearing  of  the  motion  is  made 
on  that  ground,  the  objection  cannot  be 
made  for  the  first  time  on  appeal. — McGinn 
v.  Rees,  88  Cal.  App.  292,  165  Pac.  62. 


§411.  SUMMONS,  HOW  SERVED.  The  summons  must  be  served  by 
delivering  a  copy  thereof  as  follows : 

1.  If  the  suit  is  against  a  corporation  formed  under  the  laws  of  this  state : 
to  the  president  or  other  head  of  the  corporationr  vice  president,  secretary, 
assistant  secretary,  cashier  or  managing  agent  thereof. 

2.  If  suit  is  against  a  foreign  corporation,  or  a  nonresident  joint  st6ck  com- 
pany or  association,  doing  business  and  having  a  managing  or  business  agent, 
cashier  or  secretary  within  this  state :  to  such  agent,  cashier  or  secretary. 

3.  If  against  a  minor,  under  the  age  of  fourteen  years,  residing  within  this 
state :  to  such  minor,  personally,  and  also  to  his  father,  mother,  or  guardian ; 
or  if  there  be  none  within  this  state,  then  to  any  person  having  the  care  or 
control  of  such  minor,  or  with  whom  he  resides,  or  in  whose  service  he  is 
employed. 

4.  If  against  a  person  residing  within  this  state  who  has  been  judicially 
declared  to  be  of  unsound  mind,  or  incapable  of  conducting  his  own  affiairs, 
and  for  whom  a  guardian  has  been  appointed :  to  such  person,  and  also  to  his  • 
guardian. 

5.  If  against  a  county,  city  or  totvn :  to  the  president  of  the  board  of  super- 
visors, president  of  the  council  or  trustees,  or  other  head  of  the  legislative 
department  thereof. 

6.  In  all  cases  where  a  corporation  has  forfeited  its  charter  or  right  to  do 
business  in  this  state  by  delivering  a  copy  thereof  to  one  of  the  persons  who 
have  become  the  trustees  of  the  corporation  and  of  its  stockholders  or  members. 
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7.  In  all  other  cases  to  the  defendant  personally. 

History:  Enacted  March  11,  1872,  re-enactment  of  $  29  of  Practice 
Act,  adding  paragraphs  2  and  5;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  298;  May  29,  1915,  Stats,  and  Amdts.  1915,  p.  943; 
April  9,  1919,  Stats,  and  Amdts.  1919,  p.  63;  May  16,  1921,  State, 
and  Amdte.  1921,  p.  100.     In  effect  July  29,  1921. 


SERVICE  OP  PBOCE8S. 

1.  As  to  construction  of  section — Subdi- 

vision 3. 

2.  Corporations — As   to   service   of   proc- 

ess on,  generally. 

3.  Same — Service  must  be  upon  officer. 

4.  Same  —  Same  —  Defunct    corporation, 

service  on  officer,  sufficient,  when. 

5.  Same — Service  on  one  of  proprietors, 

insufficient. 

6.  Same — Service  on  person  in  possession 

only,  insufficient. 

7.  Same — Service  upon  president  de  jure, 

sufficient. 

8.  Same — Service  upon  teller  not  service 

upon  bank. 

9.  Foreign  corporation — Service  of  proc- 

ess on — As  to  generally. 

10.  Same  —  Agent    managing    business  — 

Service  upon  sufficient. 

11.  8ame — Same — Motion    to    quash    serv- 

ice— Evidence    as    to    agency,    suffi- 
ciency of. 

12.  Same — "Doing  business "  within  state. 

13.  8ame — Insufficient  service. 

14.  Same — Not  doing  business  in  state — 

Service  upon  officer  within  state. 

15.  Same— Same — Officer    of,    temporarily 

in  state — Service  upon  insufficient. 

16.  Same  —  President    served — Insufficient 

when. 

17.  Same — Secretary   of   state   served,   in- 

sufficient. 

18.  Same — Service   in   another  state — Not 

sustain  personal  judgment. 

19,  20.  Same — Service  on,  to  be  upon  person 
designated  by  corporation. 

21,  22.  Insane  defendant — To  be  served  per- 
sonally, if  no  guardian. 

23,  24.  Minor  of  fourteen  years — To  be  served 
personally. 

25,  26.  Same  —  Language   of   second   subdivi- 
sion of  section  29  of  Practice  Act. 

27.  Mother  of  infant — Need  not  be  served 

as  guardian,  when. 

28.  Partnership— Service  of  process  on — 

As  to  generally. 

29.  Same — Employee  not  to  be  served. 

30.  Party  served — Bound  by  judgment. 

31.  Person  not  defendant — Service  on  in- 

sufficient. 

32.  il Personal  service" — Definition  of. 

33.  Service  of  process — Made  only  by  de- 

livery of  copy. 

34.  Same — This  section  not  applicable  to 

notice  in  probate. 


A*   to  action   agaiast  vessels,  service   In* 

see,  post,  9  816  and  note. 

As  to  application  of  this  section  to  Jus- 
tices' court,  see,  post,  9  849  and  note. 

As  to   associates    la    business,   service   of 

summons  0»,  see,  ante,  9  388  and  note;  also, 
I   Kerr's    Pleading   and    Practice,    9  177. 

As  to  coamailsstoaer  for  service,  fall  a  re  to 
appoint  by  foreign  corpora t lorn,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  9  405  and  note;  also, 
note  «8  L.  R.  A.  646. 

As  to  defendant  oat  of  state,  service  npoa, 

see,  post,  9  412  and  note. 

As  to  defective  summons,  effect  of  on  ju- 
rlsdlctloa,  see,  post,  9  416  and  note  par.  7. 

As  to  divorce  cases*  service  of  summoas 

la,  see  briefs  33  L.  R.  A.  783;  40  L.  R.  A.  128. 

As  to  delay  of  service  of  summons,  see. 
post,  9  416.  note  par.  8. 

As  to  differeat  kinds  of  service  to  be 
strictly  made,  see,  post,  9  416,  note  par.   14. 

As  to  effect  of  service  of  ■  am  mo  as  la  de- 
termining Identity  of  defendaat  in  action, 
see,  ante,  9  367  and  note. 

As  to  Judgmeat  after  persoaal  service  on 
foretgaer,  see  note  32  L.  R.  A.  236. 

As  to  judgment  la  action  to  recover 
money  only  where  personal  service  not  pos- 
sible, see  Cousins  v.  Alworth,  44  Minn.  605, 
10  L.  R.  A.  604  and  note  604-506,  47  N.  W. 
169. 

As  to  judgment  ■bowing  lack  of  service, 

see  Furgeson  v.  Jones,  17  Ore.  204,  11  Am. 
St.  Rep.  808,  3  L.  R.  A.  620,  20  Pac.  842. 

As  to  proceeding  when  several  defend* 
aats  and  part  only  served,  see,  post,  9  4l4 
and  note. 

As  to  proof  of  service,  see,  post,  9  415  and 
note. 

As  to  relief  from  judgment  after  defective 
service  of  summons,  see  White  v.  Hinton.  S 
Wyo.  753,  17  L.  R.  A.  66,  30  Pac.  953. 

As  to  return  of  service  by  deputy  sheriff, 

see  Gibbens  v.  Pickett,  31  Fla.  147,  19 
L.  R.  A.  177,  12  So.  17;  also,  note  19  L.  R.  A. 
177-179. 

As  to  service,  expense  of  Included  In 
costs,  see,  post,  9  1021  and  note. 

As  to  service  by  telegraph,  see,  post, 
9  1017  and  note. 

As  to  sufficiency  of  service,  see,  post, 
99  416,  416  and  notes. 

As  to  suaunoas,  return  of,  see,  post,  9  415 
and  note. 

As  to  summons,  service  of  by  telegraph, 

see,  post,  9  1017  and  note. 
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A»  to  validity  of  personal  judgment  on 
constructive  service  against   non-residents, 

see  note  16  L.  R.  A.  231. 

1.  As  to  constraetlon  of  section— Subdi- 
vision 3. — The  mother  of  an  infant  de- 
fendant need  not  be  served  with  summons 
where  she  is  the  plaintiff  in  the  action. — 
Fresno  Estate  Co.  v.  Fiske,  172  Cal.  683, 
157  Pac.  1127. 

As  to  section  not  being  applicable  to  »o- 
tlce  In  probate*  see  par.  34,  this  note. 

2.  Corporations— As  to  service  of  process 
on,  generally. — All  service  made  upon  a 
corporation  otherwise  than  provided  In 
above  section  or  in  section  405  of  the 
Civil  Code,  must  be  regarded  as  a  con- 
structive service. — Holiness  Church  of  San 
Jose  v.  Metropolitan  Church  Assoc,  12  Cal. 
App.  445,  448,  107  Pac.  633. 

As  to  service  upon  forelajn  corporation, 
see  pars.  9-20,  this  note. 

Am  to  corporation,  service  of  process  on. 
see  66  Am.  Dec.  119;  61  Am.  St.  Rep.  490;  60 
1..  R.  A.  677. 

As  to  agent  or  officer  of  corporation,  serv- 
ice on,  see  note  32  L.  R.  A.  448;  brief  32 
1,.  R.  A.  764. 

St.  Same— Service  must  be  anon  officer. — 
In  action  against  corporation,  summons 
must  be  served  upon  one  of  officers  men- 
tioned in  statute. — Aiken  v.  Quartz  R.  M.  G. 
Min.  Co.,  6  Cal.  186,  187;  O'Brien  v.  Shaw's 
Flat  &  T.  C.  Co.,  10  Cal.  343;  Cairo  R.  Co., 
32  Ark.  23;  Southern  B.  &  L.  Assoc,  v.  Hal- 
lum.  59  Ark.  583,  586,  28  S.  W.  420;  Great 
West  Min.  Co.  v.  Woodmas  of  Alston  Min. 
Co.,  12  Colo.  46,  51,  13  Am.  St.  Rep.  204,  209, 
20  Pac.  771;  Lonkey  v.  Keyes  S.  Min.  Co.,  21 
Nev.  312,  317,  17  L.  R.  A.  351,  31  Pac.  57. 

4.  Same  —  Same  —  Defunct  corporation- 
Service  on  officer,  sufficient,  when. — A  serv- 
ice of  process  upon  the  persons  who  were 
last  elected  president  and  secretary  of  a  de- 
funct corporation,  one  of  whom  is.  claimed 
to  be  the  sole  stockholder  and  owner  of  the 
assets,  where  the  persons  thus  served  ap- 
pear and  answer  in  a  suit  to  wind  up  the 
corporation's  affairs,  must  be  regarded  as 
served  upon  them  officially  as  well  as  in- 
dividually, and  is  sufficient. — See  Parker  v. 
Bethel  H.  Co.,  96  Tenn.  252,  31  L.  R.  A.  706, 
".  I  S.  W.  209. 

3.  Same— Service  on  one  of  proprietor*, 
iuMufficlent. — In  action  against  corporation, 
return  of  sheriff  that  he  served  summons 
"upon  James  Street,  one  of  the  proprietors 
of  the  company,"  It  not  appearing  that 
Street  was  "president,  or  head  of  corpora- 
tion, or  secretary,  cashier,  or  managing 
agent  thereof,"  shows  Insufficient  service 
upon  corporation  to  give  court  jurisdiction. 
— O'Brien  v.  Shaw's  Flat  &  T.  C.  Co.,  10  Cal. 
343;  Great  West  Min.  Co.  v.  Woodmas  Min. 
Co.,  12  Colo.  46,  51,  13  Am.  St.  Rep.  204,  209, 
20  Pac.  771;  Wasco  Lodge  v.  Wheeler,  59 
Tex.  556. 

See  note  66  Am.  Dec.  116,  121. 


As  to  services  of  process  upon  domestic 
corporation,  see  I  Kerr's  Pleading  and  Prac- 
tice,  §§  167,  168. 

6.  Same— Service  on  person  In  possession 
only,  Insufficient* — In  action  against  corpo- 
ration by  its  corporate  name,  sheriffs  re- 
turn that  summons  was  served  on  "de- 
fendant Waddell,  who  was  in  possession  of 
property,"  name  of  Waddell  not  being  men- 
tioned in  complaint  and  it  not  appearing 
how  he  became  defendant,  nor  of  what 
property  he  was  in  possession,  shows  In- 
sufficient service  upon  corporation. — Aiken 
v.  Quartz  R.  M.  G.  M.  Co.,  6  Cal.  187. 

7.  Same— -Service  upon  president  de  Jure, 
sufficient* — In  action  against  corporation, 
service  upon  Bristol,  who  was  duly  elected 
president  of  corporation  soon  after  its  or- 
ganization, who  presided  at  several  meet- 
ings of  board  of  trustees,  and  soon  after- 
wards left  county,  and  never  returned,  but 
never  resigned  his  office  and  was  never  re- 
moved, nor  was  his  office  declared  vacant, 
was  sufficient  service  upon  Bristol  as  presi- 
dent de  jure  of  corporation. — Eel  R.  Nav. 
Co.  v.  Struver,  41  Cal.  616,  618. 

An  to  service  upon  president  of  foreign 
corporation,  see  par.  16,  this  note. 

8.  Same— Service  upon  teller  not  service 
upon  bank. — Section  29  Practice  Act  pre- 
scribes method  of  serving  summons  on  cor- 
poration, to  wit,  by  delivering  copy  to 
"president  or  other  head  of  corporation, 
secretary,  cashier,  or  managing  agent 
thereof,"  and  service  upon  teller  of  bank,  a 
corporation,  whose  duty  it  was  to  receive 
and  pay  out  money,  without  proof  that  he 
was  one  of  persons  named,  was  insufficient 
to  bind  corporation. — Kennedy  v.  Hibernia 
S.  &  L*.  Soc.,  38  Cal.  151,  153;  Blanc  v.  Pay- 
master M.  Co.,  95  Cal.  524,  531.  29  Am.  St. 
Rep.  149,  154,  30  Pac.  765;  Great  Western 
Min.  Co.  v.  Woodmas  Min.  Co.,  12  Colo.  46, 
51,  13  Am.  St.  Rep.  204,  209,  20  Pac.  771. 

9.  -  Foreign  corporation— Service  of  proc- 
ess on— As  to  generally. — According  to  the 
provisions  of  section  411,  Code  of  Civil  Pro- 
cedure, declaring  service  upon  a  nonresident 
corporation  to  be  sufficient  by  delivering  a 
copy  thereof  to  the  agent,  cashier,  or  sec- 
retary doing  business  within  the  state,  the 
service  of  summons  upon  an  agent,  tempo- 
rarily within  the  state,  but  present  for  the 
purpose  of  transacting  business  for  such 
nonresident  corporation,  will  be  as  much  a 
service  on  the  defendant  corporation  as  if 
the  service  had  been  upon  the  agent  in  his 
own  state. — Premo  Specialty  Co.  v.  Jersey- 
Creme  Co.,  118  C.  C.  A.  458.  200  Fed.  352. 

As    to    foreign    corporations,    service    on, 

see  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  §  616  and 
note;  also,  note  23  L.  R.  A.  490;  briefs  39 
L.  R.  A.  648;  44  L.  R.  A.  115,  442;  45  L.  R.  A. 
622,  49  L.  R.  A.  78. 

As  to  Insurance  commissioner  for  foreign 
corporation,  service  on,  see  note  23  L.  R.  A. 
499;   briefs  38  L.   R.  A.  547;   50  L.  R.  A.  538. 
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As  to  person  obj  whom  process  against  a 
foreign  corporation  max  be  served,  see  note 
23  L.  R.  A.  490. 

As  to  service  of  process  upon  a  foreign 
corporation,  generally,  see  I  Kerr's  Pleading 
and  Practice  8§  169-172. 

10.  Same  — Agent  managing  business- 
Service  upon  sufficient. — A  foreign  corpora- 
tion engaged  in  the  purchase  of  fruit  in 
this  state  from  the  growers  of  the  state, 
to  be  accepted  f.  o.  b.  at  California  points, 
having  an  agent  or  representative  in  thta 
state  whose  duty  it  was  to  examine  and 
purchase  the  fruit,  supervise  the  packing 
and  see  that  it  was  done  in  accordance 
with  instructions  given  by  the  corporation; 
arrange  with  railroad  companies  for  ship- 
ment; fix  the  wages  of  employees;  fix  the 
purchase  price  of  the  fruit,  or  any  other  in- 
debtedness incurred  within  the  state  by  him 
for  the  corporation;  draw  sight  drafts  on 
the  company,  signed  with  its  name  "per" 
himself — this  sufficiently  constitutes  such 
person  an  agent  or  representative  of  such 
foreign  corporation  upon  whom  service  of 
process  may  be  made  under  the  provisions 
of  subdivision  2  of  the  above  section. — Ehr- 
lich  &  Co.  v.  J.  Ellis  Slater  Co.,  188  Cat 
709,  192  Pac.  526,  approving  the  doctrine  in 
Nelson  Morris  &  Co.  v.  Rehkopf  &  Sons,  25 
Ky.  L.  Rep.  352,  75  S.  W.  208;  Brophy  v. 
Fairmont  Creamery  Co.,  98  Neb.  807,  L.  R.  A. 
1918A,  367,  152  N.  W.  557;  Smith  v.  Farben 
of  Eberfleld  Co.,  121  C.  C.  A.  598,  203  Fed. 
476. 

See  discussion  and  authorities  in  I  Kerr's 
Pleading  and  Practice,  9  171. 

As  to  managing  agent  la  charge  of  busl- 
ness  office,  service  on,  see  Foster  v.  Beltcher 
L.  Co.,  5  S.  D.  57,  23  L.  R.  A.  490,  58  N.  W. 
9;  Denver  &  R.  G.  R.  Co.  v.  Roller,  100  Fed. 
738,  49  L.  R.  A.  77;  see,  also,  note  23  L.  R.  A. 
496;  4  L.  R.  A.   (N.  S.)   460. 

11.  Same— Same— Motion  to  quash  serv- 
ice—Evidence  as  to  agency,  sufficiency  of. — 

Under  the  circumstances  of  the  case  out- 
lined in  the  preceding  paragraph,  where  it 
appears  that  after  the  purchase  of  a  ship- 
ment of  fruit  by  the  agent  and  its  rejec- 
tion by  the  foreign  corporation,  and  when 
such  corporation  apparently  expected  liti- 
gation to  follqw,  it  forbade  its  agent  to  sign 
its  name  to  drafts,  and  in  a  letter  to  the 
agent  attempted  an  interpretation  of  their 
relations;  there  being  evidence  introduced 
showing  that  the  relations  of  the  foreign 
corporation  and  its  local  agent  continued 
as  before,  with  the  exception  of  the  right 
to  sign  the  corporation's  name  to  drafts, 
and  that  this  prohibition  continued  until 
after  the  summons  in  the  case  was  eerved, 
which  was  about  a  month  after  the  sale  of 
the  fruit,  the  court  held  the  evidence  suffi- 
cient to  show  the  agent  was  the  business 
representative  of  the  corporation  at  the 
time  of  the  service  of  process. — Ehrlich  & 
Co.  v.  J.  Ellis  Slater  Co.,  183  Cal.  709,  192 
Pac.  526. 


12.     Same— XDolng  business"  within  state, 

single  transaction  by  does  not  constitute, 
so  as  to  authdrize  service  of  summons. — 
Jameson  v.  Simonds  Saw  Co.,  2  Cal.  App. 
582,  84  Pac.  289. 


IS.  Same— Insufficient  service, — In  action 
against  foreign  corporation,  service  of  sum- 
mons, attempted  to  be  made  by  service  upon 
person  not  managing  or  business  agent,  or 
cashier,  or  secretary,  within,  this  state,  is 
insufficient,  and  motion  to  quash  service  of 
summons  was  properly  granted. — Norton  v. 
Atchison  T.  &  S.  F.  Co.,  97  Cal.  388,  397,  33 
Am.  St.  Rep.  198,  80  Pac.  585,  32  Pac.  452,  61 
Fed.  619. 

14.  Same— Not  doing  business  In  state- 
Service  upon  officer  within  state* — Legal 
service  of  process  upon  a  corporation,  which 
will  be  sufficient  to  give  a  court  jurisdic- 
tion over  the  corporation  can  be  made  in  two 
ways  only:  (1)  In  the  state  where  it  re- 
sides by  the  law  of  its  creation,  or  (2)  In  a 
state  In  which  it  is  actually  doing  business 
at  the  time  of  the  service  made  In  the  man- 
ner prescribed  by  the  statutes  of  that  state 
or  by  the  statutes  of  the  United  States; 
hence  a  service  of  process  upon  an  officer 
of  a  corporation  in  this  state,  which  corpo- 
ration Is  a  foreign  corporation  and  not  do- 
ing business  within  this  state,  is  insufficient 
to  give  the  court  jurisdiction  of  the  corpo- 
ration.— Davenport  v.  Superior  Court,  183 
Cal.  506,  192  Pac.  911,  approving  and  apply- 
ing doctrine  in  Jamleson  v.  Symonds  Saw 
Co.,  2  Cal.  App.  585,  84  Pac.  249;  Doe  v. 
Springfield  Boiler  &  Mfg.  Co.,  44  C.  C.  A.  128, 
104  Fed.  684. 


15.  Same— Same— Officer  of,  temporarily  In 
state— Service  upon— Insufficient. — In  a  case 
in  which  a  foreign  corporation  has  no  office 
within  the  state,  and  has  never  transacted 
business  within  the  state,  service  of  process 
upon  an  officer  of  the  corporation  while 
temporarily  in  the  state,  is  insufficient  to 
give  the  court  jurisdiction  to  render  a  judg- 
ment in  personam. — Carstens  &  .  Earles  v. 
Leidlgh  &  H.  Ia  Co.,  18  Wash.  450,  63  Am.  St. 
Rep.  906,  39  L.  R.  A.  548,  51  Pac.  1051. 

As  to  Insufficiency  of  service  upon  officer 
casually  within  state,  see  discussion  and 
authorities  in  I  Kerr's  Pleading  and  Prac- 
tice. S  172. 

16.  Same— President  served— Insufficient 
when. — Service  of  process  upon  the  presi- 
dent of  a  foreign  corporation  is  not  suffi- 
cient in  the  absence  of  a  showing  that  such 
president  is  the  managing  or  business  agent 
of  such  corporation,  which  fact  will  not  be 
presumed. — R.  H.  Herron  Co.  v.  Westside 
Electric  Co.,  18  Cal*  App.  778,  124  Pac.  778. 

17.  Same— Secretary  of  state  served,  In- 
sufficient. — The  secretary  of  state  Is  not 
obliged  nor  Is  it  his  duty  to  notify  the  cor- 
poration for  whom  service  is  made  upon 
him  of  the  pendency  of  the  action  nor  that 
through  him  it  has  been  regularly  served 
with  process  and  in  the  absence  of  a  clear 
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Intention  by  the  legislature  to  that  effect 
such  service  can  not  be  deemed  personal  or 
the  equivalent  of  personal  service. — Holi- 
ness Church  of  San  Jose  v.  Metropolitan 
Church  Assoc,  12  Cal.  App.  445,  448,  107 
Pac.  633. 


18.  Same— Service  In  another  state— Not 
sustain  personal  judgment. — Service  of 
process  upon  a  foreign  corporation  In  an- 
other state,  after  order  for  service  by  pub- 
lication has  been  made,  where  no  attach- 
ment has  been  made,  Is  Insufficient  to  give 
the  court  jurisdiction  to  render  a  per- 
sonal judgment  against  the  corporation, 
notwithstanding  the  fact  that  the  corpora- 
tion has  property  within  the  state  which 
could  be  reached  by  attachment — Tllling- 
hast  v.  Boston  &  P.  R.  L.  Co.,  39  S.  C.  484, 
22  L.  R.  A.  49,  18  S.  B.  120. 

Aa  to  validity  of  personal  judgment  ren- 
dered upon  constructive  service  of  process, 

see  note  16  L  R.  A.  231. 

19.  Same— Service  on,  to  be  npon  person 
designated  by  corporation. — In  action 
against  corporation  where  it  appeared  that 
corporation  under  statute  of  April  1,  1872, 
designated  Cahn  as  person  upon  whom 
process  might  be  served,  and  such  desig- 
nation had  not  been  revoked  at  time  of 
service,  and  this  designation  was  made  af- 
ter amendment  of  1874  to  this  section,  de- 
fendant could  not  be  heard  to  say  that  Cahn 
was  not  proper  person  as  designated  in 
subdivision  2  of  said  section.  By  this  sec- 
tion process  is  to  be  served  on  some  pne  of 
certain  officers;  act  of  April  1,  1872,  requires 
corporation  to  designate  who  is  person,  and 
service  upon  designated  person  was  suffi- 
cient. To  hold  otherwise  would  be  to  per- 
mit foreign  corporation  to  set  at  defiance  all 
processes. — Eureka  L.  &  Y.  C.  Co.  v.  Su- 
perior Court,  66  Cal.  311,  315,  5  Pac.  490. 

20.  Service  of  summons  made  on  9th  day 
of  November,  1882,  upon  person  designated 
by  defendant,  "a  foreign  corporation,"  on 
March  29,  1880,  under  statute  of  April  1, 
1872,  as  person  on  whom  process  may  be 
served,  such  designation  having  been  made 
after  amendment  of  1874  to  this  section,  was 
sufficient  service  under  provisions  of  sub- 
division 2  this  section. — Eureka  L.  &  Y.  C. 
Co.  v.  Superior  Court,  66  Cal.  311,  314,  6 
Pac.  490. 

21.  Insane  defendant—To  be  served  per- 
sonally, If  no  guardian. — In  action  against 
defendant,  Spencer,  alleged  to  have  been  in- 
sane at  time  of  service,  it  not  appearing 
that  any  guardian  had  been  appointed  under 
any  statute  and  section  29  of  the  Practice 
Act  providing  that  service  shall  be  had  upon 
individual  defendant  personally,  unless  he 
is  minor  or  person  judicially  declared  in- 
sane, or  of  unsound  mind,  for  whom 
guardian  has  been  appointed,  service  upon 
defendant  personally  was  sufficient. — Sac- 
ramento Sav.  Bank  v.  Spencer,  53  Cal.  737, 
740.    See  UL  Speck  v.  Pullman  P.  C.  Co.,  121 


111.  33,  51,  12  N.  E.  213;  Maloney  v.  Dewey, 
127  111.  396,  404,  11  Am.  St.  Rep.  131.  134,  19 
N.  E.  848.  Ind.  Wood*  v.  Brown,  93  Ind. 
164,  169,  47  Am.  Rep.  369,  373.  Tex.  Ewing 
v.  Wilson,  63  Tex.  88,  90. 
See  note  32  Am.  Dec.  70. 

See,  also,  I  Kerr's  Pleading  and  Practice, 
S  176. 

As  to  service  of  summons  upon  Incom- 
petent or  infant,  see,  post,  §  1722  and  note; 
also  note  61  Am.  St.  Rep.  492. 

22.  In  action  against  incompetent  person 
summons  must  be  served  upon  both  in- 
competent and  his  guardian. — Justice  v.  Ott, 
87  Cal.  530,  531,  25  Pac.  691. 

23.  Minor  of  fourteen  years  To  be 
served  personally. — To  sustain  proceedings 
of  court  below  it  Is  presumed,  until  con- 
trary Is  made  to  appear,  that  minors  were 
over  age  of  fourteen  years,  and  in  such  case 
law  required  no  service  of  summons  or  com- 
plaint upon  mother  or  other  person  having 
them  in  charge. — Emerlc  v.  Alvarado;  64 
Cal.  529,  597,  2  Pac.  418. 

Aa  to  service  of  process  npon  an  Infant 
under  age  of  fourteen,  see  I  Kerr's  Pleading 
and  Practice,  8  174. 

As  to  Infant,  necessity  of  actual  service 

upon,  see  Sloane   v.   Martin,   145   N.  Y.   524, 

45  Am.  St.  Rep.  630,  28  L.  R.  A.  347,  40 
N.  E.  217. 

Aa  to  Infant  or  Incompetent*  service  on 
guardian,  see,  post,  §  1722  and  note;  also, 
note  61  Am.  St  Rep.  492. 

As  to  Infant,  service  on  In  same  manner 
as  upon  defendant  sul  juris,  see  Levystein 
Bros.  v.  O'Brien,  106  Ala.  352,  54  Am.  St.  Rep. 
56,  30  L.  R.  A.  707,  17  So.  550. 

24.  Where  In  action  defendant,  infant 
under  age  of  fourteen  years,  was  not  served 
with  process,  infant  was  not  authorized  to 
nominate  attorney,  nor  does  court  have 
power  to  appoint  guardian  ad  litem  to  ap- 
pear for  infant  until  after  summons  has 
been  served  on  infant,  and  court  obtains  no 
jurisdiction. — McClosky  v.  Sweeny,  66  Cal. 
53,  4  Pac.  943;  Redmond  v.  Peterson,  102 
Cal.  695,  599,  41  Am.  St.  Rep.  204,  206,  36 
Pac.  923.  See  Johnston  v.  San  Francisco 
Sav.  Union,  63  Cal.  654;  Phelps  v.  Heaton, 
79  Minn.  476,  484,  82  N.  W,  990. 

25.  Same— Language  of  second  subdivi- 
sion   of   section  29   of   Practice   Act    is    too 

clear  to  attempt  of  any  doubts,  and  It  is 
not  the  right  of  court  to  make,  but  only  to 
construe,  statute.  Provision  requiring  per- 
sonal service  upon  infants  under  age  of 
fourteen  and  also  upon  guardian  is  not  re- 
sult of  misprint  or  clerical  mistake,  but 
deliberate  will  of  legislature,  and  as  such 
it  is  our  duty  to  carry  it  out. — Gray  v. 
Palmer,  9  Cal.  616,  638. 

26.  In  action  by  man  and  his  wife,  par- 
ents of  infant  less  than  fourteen  years  of 
age,  presumed  to  have  been  residing  with, 
and  to  have  been  under  charge  of  his  par- 
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ente,  service  made  upon  infant  himself  was 
proper,  and  could  have  properly  been  made 
on  no  other  person. — Brown  v.  Lawson,  51 
Cal.  615,  617. 

27.  Mother  of  Infant.— Need  not  be  served 
a«  g-uardfnn,  when. — In  a  case  in  which  a 
mother  of  an  infant,  who  was  formerly  its 
guardian  but  had  resigned  and  another 
general  guardian  has  not  yet  qualified, 
bring  an  action  in  her  Individual  right  in- 
volving her  personal  interest,  she  need  not 
be  served  in  her  capacity  as  guardian  un- 
der the  requirements  of  subdivision  3  of 
above  section. — Fresno  Estate  Co.  v.  Fisk, 
172  Cal.  583,  167  Pac.  427,  applying  the 
doctrine  in  Brown  v.  Lawson,  51  Cal.  615, 
617. 

See  I  Kerr's  Pleading  and  Practice,  §  175. 

28.  Partnership— Service  of  process  oi— 
As  to  generally. — Where  members  of  a  part- 
nership were  parties  defendant  and  the 
summons  was  properly  served  on  them,  a 
motion  to  quash  the  service  on  the  partner- 
ship was  properly  overruled. — Vance  v.  Gil- 
bert, 178  Cal.  574,  174  Pac.  42. 

As  to  service  of  process  upon  joint  asso- 
ciations aad  copartnerships,  see  I  Kerr's 
Pleading  and  Practice,  §  177. 

20.     Same— Employee  not  to  be  served. — 

Conceding  that  word  "association,"  as  used 
in  'Subdivision  2  of  above  section,  includes 
nonresident  copartnership,  such  as  this  (a 
concession,  however,  which  it  should  be  un- 
derstood is  distinctly  not  determination  of 
the  matter),  still  the  law  contemplates  and 
requires  that  service  must  be  made  upon 
secretary,  cashier,  or  managing  agent  of 
such  copartnership,  and  service  upon  an 
employee  of  copartnership  for  special  serv- 
ices is  not  sufficient  service. — Booth  v.  Gam- 
ble-Robinson C.  Co.,  139  Cal.  176,  178,  72 
Pac.  908. 

As  to  service  of  process  upon  associations 
and  copartnerships*  see  I  Kerr's  Pleading 
and  Practice,  §  177. 

SO.     Party  served— Boand  by  judgment. — 

The  weight  of  authority  is  to  the  effect  that 


a  judgment  is  binding  upon  a  party  served 
even  though  he  may  have  been  sued  or 
served  by  a  false  or  fictitious  name;  that 
a  party  regularly  served  with  summons,  al- 
though under  a  name  not  his  own,  must 
come  in  and  set  up  the  misnomer  and  what- 
ever defense  he  may  have  or  else  be  held 
concluded  by  the  judgment. — Brum  v.  Ivins, 
154  Cal.  17,  20,  96  Pac.  876. 

51.  Person  not  defendant— Service  on  In- 
sufficient.— Return  of  service  of  summons, 
in  action  against  defendants  designated  in 
no  other  way  than  by  name  of  "Adams  & 
Co.,"  which  shows  that  summons  was 
served  by  "leaving  copy  thereof  with  Chas. 
B.  Macy  on  17th  day  of  January,  1863," 
said  Macy  not  having  been  named  as  de- 
fendant, showed  service  insufficient. — Adams 
v.  Town,  3  CaL  247,  248. 

52.  "Personal  service"  —  Definition  of. — 

The  expression,  "personal  service,"  gener- 
ally speaking,  means  the  actual  delivery  of 
the  process  to  the  defendant  in  person. — 
Holiness  Church  of  San  Jose  v.  Metropoli- 
tan Church  Assoc,  12  Cal.  App.  445,  448. 
107  Pac.  633. 

As  to  necessity  of  personal  service  to  jus- 
tify judgment;  see  brief  45  L.  R.  A.  258. 

33,  Service  of  process  Made  oaly  by  de- 
livery of  copy. — Personal  service  of  writs 
and  processes  can  be  made  only  by  deliver- 
ing copy  to  party  upon  whom  service  is  re- 
quired. So  far  as  summons  is  concerned, 
statute  in  terms  designates  this  mode 
(§26  of  Practice  Act,  as  amended  in  1854). 
Independent  of  statute,  mode  would  be  by 
showing  original  under  seal  of  court  and  de- 
livering copy  thereof. — Edmondson  v.  Ma- 
son, 16  Cal.  386,  387,  388. 

34.  Same — This  section  Inapplicable  to 
aotlce  In  probate. — Provisions  of  this  sec- 
tion for  service  of  summons  upon  infant  has 
no  application  to  service  of  notice  of  time 
appointed  for  probate  of  will,  specially  pro- 
vided for  in  section  1304,  post. — In  matter 
of  Hamilton,  120  Cal.  421,  480,  52  Pac.  708. 


§  412.  PUBLICATION  OF  SUMMONS,  WHEN  DEFENDANT  IS  ABSENT 
FROM  THE  STATE,  CONCEALED,  OR  A  FOREIGN  CORPORATION  HAV- 
ING NO  AGENT,  ETC.     [Repealed.] 

History:  Enacted  March  11,  1872,  a  re-enactment,  with  additions, 
of  $  30  Practice  Act;  amendment  approved  March  26,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  31;  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  130,  act  held  unconstitutional,  see 
history,  $  5  ante;  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  141;  April 
23.  1913,  Stats,  and  Amdts.  1913,  p.  69;  repeal  approved  May  6,  1919, 
Stats,  and  Amdts.  1919,  p.  294.    In  effect  July  22,  1919. 

Note:  This  section  was  again  amended,  without  a  repealing  clause, 
on  May  20,  1913,  given  below  as  $  412 [a]. 

§412 [a].  CASES  IN  WHICH  SERVICE  OF  SUMMONS  MAY  BE  BT 
PUBLICATION.  Where  the  person  on  whom  service  is  to  be  made  resides  out 
of  the  state ;  or  has  departed  from  the  state ;  or  can  not,  after  due  diligence,  b# 
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found  within  the  state ;  or  conceals  himself  to  avoid  the  service  of  summons ; 
or  is  a  corporation  having  no  officer  or  other  person  upon  whom  summons  may 
be  served,  who,  after  due  diligence,  can  be  found  within  the  state,  and  the 
fact  appears  by  affidavit  to  the  satisfaction  of  the  court,  or  a  judge  thereof; 
and  it  also  appears  by  such  affidavit,  or  by  the  verified  complaint  on  file,  that 
a  cause  of  action  exists  against  the  defendant  in  respect  to  whom  the  service 
is  to  be  made,  or  that  he  is  a  necessary  or  proper  party  to  the  action ;  or  when 
it  appears  by  such  affidavit,  or  by  the  complaint  on  file,  that  it  is  an  action 
which  relates  to  or  the  subject  of  which  is  real  or  personal  property  in  this 
state,  in  which  such  person  defendant  or  corporation  defendant  has  or  claims 
a  lien  or  interest,  actual  or  contingent,  therein,  or  in  which  the  relief  demanded 
consists  wholly  or  in  part  in  excluding  such  person  or  corporation  from  any 
interest  therein,  such  court  or  judge  may  make  an  order  that  the  service  be 
made  by  the  publication  of  the  summons: 

[Certificate  of  residence.]  provided,  that  where  service  is  sought  to  be  made 
upon  a  person  by  publication  upon  the  ground  that  he  can  not,  after  due  dili- 
gence, be  found  within  the  state,  it  must  first  appear  to  the  court  by  the 
affidavit  aforesaid  that  there  has  not  been  filed,  on  behalf  of  such  person,  either 
in  the  county  in  which  such  action  was  brought,  or  in  the  county  in  which  such 
action  is  pending,  the  certificate  of  residence  provided  for  by  section  one  thou- 
sand one  hundred  sixty-three  of  the  Civil  Code ;  or  that  said  certificate  was  so 
filed  and  that  the  defendant  can  not  be  found  at  the  place  named  in  said  cer- 
tificate, which  latter  fact  must  be  made  to  appear  by  the  certificate  of  the 
sheriff  of  the  county  wherein  said  defendant  claims  residence  in  and  by  said 
certificate  of  residence,  and  which  certificate  of  said  sheriff  must  show  that 
service  of  said  summons  was  attempted  upon  said  defendant  at  the  place 
named  was  not  to  be  found  thereat. 

Sec.  2.  [Repeal  of  act,  Stats.  1913,  p.  69.]  An  act  entitled  "An  act  to 
amend  section  four  hundred  twelve  of  the  Code  of  Civil  Procedure,  relating  to 
publication  of  summons  when  defendant  is  absent  from  state,  concealed,  or  is 
a  foreign  corporation  having  no  agent,  etc.,,,  approved  April  23, 1913,  is  hereby 

repealed. 

History:  Amendment  approved  May  20,  1913,  Stats,  and  Amdts. 
1913,  p.  1422;  May  6,  1919,  Stats,  and  Amdts.  1919,  p.  299.  In  effect 
July  22,  1919. 

SUBSTITUTED  SEEVICE — PUBLICA-  6.  Same — Statute   requires   that   it   must 

TION  OF  NOTICE.  appear  by  affidavit. 

L  In  General.  1-29.  7.  Same — To  appear  by  affidavit  or  com- 

II.  Affidavit  foe  Obdee  of  Publication  Of  plaint. 

Summons,  30-64.  8.  Same— To  appear  in  affidavit  if  com- 

III.  Order  of  Publication— Sufficiency  Of,  plaint  unverified. 

65.74.  9.  Construction  of  section — As  to  provi- 
sions respecting  affidavit  for  order. 

I.  In  General.  10    Same— "  Complaint  on  file  herein"— 

1.  Action    for    specific    performance    of  Does  not  dispense  with  verification 

contract.  12.  Same — Domestic    corporation — Depar- 

2.  Constitutionality — Due  process  of  law.  ture  from  state. 

3.  Basis  of  service  by  publication — Affi-  12.  Same — Foreign  corporation — Does  not 

davit  is.  apply  to  when. 

4.  Cause  of  action — Jurisdictional  fact.  13.  8ame — il  Person/ '  defined. 

5.  Same — To-  obtain   jurisdiction   of   de-  14.  Defendant    concealing    himself  —  Can 

fendant  by  publication.  not  complain. 
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15.  Same — When    the    facts    of    residence 

and  concealment  do  exist. 

16.  Evidence     that     defendant     concealed 

himself — Basis  for  order. 

17.  Judge — Acts    upon   evidence    required 

by  code. 

18.  Same — Can   not   order  publication  of 

summons  before  issued. 

19.  Minors  of  fourteen  years — Copy  to  be 

deposited  in  post-office  for — -Section 
29  of  Practice  Act  requires  service 
of  summons. 

20.  Nod  residence   and   cause   of  action- 

Sufficient  for  order. 

21.  Same — Jurisdiction  of  court  to  order 

service  of  summons  by  publication. 

22.  Publication — In  action  on  certificate  of 

purchase  of  school  lands. 

23.  Same — Of  summons,  effects  only  serv- 

ice. 

24.  Return   of   officer — Sufficient   evidence 

of  proper  diligence. 

25.  Statute  controls— Not  common  law. 

26.  Statutory    provisions  —  For    acquiring 

jurisdiction. 

27.  Same — Where  service  is  sought  to  be 

made  by  publication  of  summons. 

28.  Statutory  requirements  —  Are  not  in- 

valid. 

29.  Want  of  knowledge  of  defendant — In- 

sufficient basis. 

II.  Affidavit  fob  Order  of  Publication  Of 
Summons. 

30-  33.  Affidavit  for  publication  of  summons 
— As  to  sufficiency  of. 

34.  Same — Same— "Due  process  of  law." 

35,36.  Same — Defective  affidavit — Certificate 
designating  residence — Section  1163 
of  Civil  Code. 

37.  Same— Cause  of  action  must  appear. 

38.  Same — Following  decisions  sufficient. 

39.  Same — Jurat — Object  and  purpose  of 

signature  of  officer. 

40.  Same — May  be  on  information  and  be- 

lief. 

41.  Same — Must  show  knowledge  of  affi- 

ant. 

42.  Same — Must  show  legal  evidence. 
43,44.  Same — Of  attorney,  sufficient. 

45.  Same  —  Of    concealment   prima    facie 

evidence. 

46.  Same — Sufficiency  of  inquiry. 

47.  Same — What  must  contain  and  what 

show. 

48-  50.  Condition  of  things  at  time  of  affida- 
vit— To  be  shown. 

51.  Delay — Renders  affidavit  insufficient. 

52.  Diligence — Inferred  from  affidavit  of 

details. 

53,  54.  Same — Need  not  be  shown  if  defend- 
ant nonresident. 


55.  Efforts  to  serve — To  be  set  forth  in 

affidavit. 

56.  Facts — Of  attachment  or  of  property 

need  not  be  shown. 

57.  Same — Required  by  this  section  alone' 

to  be  in  affidavit. 

58.  Same — Sufficient  to  constitute  cause  of 

action  to  be  shown. 

59.  False   affidavit  —  Nullifies   service   by 

publication. 

60.  Ignorance  of  defendant's  residence — 

Need  not  be  shown. 

61.  Mere  language  or  substance  of  statute 

— Insufficient. 

62.  Probatory  facts — Alone  to  be  stated  in 

affidavit. 

63.  Residence  out  of  state — With  cause  of 

action  stated — Sufficient. 

64.  Sufficiency  of  affidavit  or  order — Un- 

impeachable on  collateral  attack. 

m.  Order  of  Publication — Sufficiency  Of. 

65.  As  to  grounds  for  order — Cause  of  ac- 

tion— How  shown. 

66,67.  Same — Same — Same — Ultimate  facts. 

68.  Failure  to  order  publication  —  Not 
cured  %  by  appearance  of  mother  of 
infant  defendant. 

69-  71.  Sufficiency  of  order  for  publication  of 
summons — As  to  generally. 

72.  Same  —  Attachment    against    wife's 

property  —  Jurisdiction  of  husband 
by  publication. 

73.  Same — Collateral  attack. 

74.  Vacation   of  order  —  When  may   be 

made. 

I.     IN  GENERAL. 

As  to  application  of  tals  section  to  Jas- 
tlees*  coart,  see,  post,  9  849  and  note. 

As  to  construed  or  substituted  service  to 
ftrlve  Jarisdlctloa  to  foreclose  Hen,  see  Lon- 
key  v.  Key es  S.  Min.  Co.,  21  Nev.  312,  17 
LR.A.  861,  81  Pac.  67. 

A»  to  decree  of  alimony  In  ease  of  publi- 
cation of  iwnmoM,  see  Wesner  v.  O'Brien, 
66  Kan.  724,  64  Am.  St.  Rep.  604,  82  L.  R.  A. 
289,  44  Pac.  1090.  See,  also,  note  19  L.  R.  A. 
814-821. 

As  to  divorce,  effect  of  service  by  publi- 
cation In,  see,  post,  9  416,  note  pars.  13-16. 

As  to  judgment  after  fallare  to  aaswer* 
see,  post,  S  686  and  note. 

As  to  judarment  rendered  without  Jarisdic- 
Uoa  oa  merely  oabstltated  service,  see  brief 
44  L.  R.  A.  802. 

As  to  manner  of  publication,  see,  post* 
8  414  and  note. 

As  to  proof  of  service  by  amdavlt,  see, 
post,  S  2009  and  note. 

As  to  proof  of  service  by  publlcatloa*  see* 

post,  8  416  and  note. 
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As  to  publication  of  chanajed  names,  see, 
post,  S  1279  and  note. 

As  to  publication  of  summons  1b  escheat 
proceedings,  see,  post,  S  1269  and  note. 

As  to  service  by  publication  In  partition, 

see,  post,  S  757  and  note. 

As  to  service  by  publication  not  author- 
ising personal  Judgments,  see  Renter  v. 
Hurlbut,  81  Wis.  24,  29  Am.  St  Rep.  850, 
14  L.  R.  A.  562,  50  N.  W.  788. 

As  to  service  on  unknown  or  nonresident 
parties  In  partition,  see,  post,  9  757  and  note. 

As    to    sufficiency    of  service    by,    see    60 

L.  R.  A.  589  et  seq. 

As  to  summons  to  unknown  parties  In 
salt  to  quiet  title,  see,  post,  §  750  and  note. 

As  to  validity  of  personal  Judgments  ren- 
dered upon  constructive  service  of  process, 

see  briefs  30  L.  R.  A.  628;  32  L.  R.  A.  82,  289; 
33  L.  R.  A.  783. 


office,  addressed  to  him  at  his  place  of  resi- 
dence, and  is  terminated  by  publication  and 
mailing,  if  defendant's  place  of  residence  is 
known,  or  by  personal  service  out  of  state, 
which  is  equivalent  to  publication  and  mail- 
ing;.— Hahn  v.  Kelly,  34  Cal.  391,  403,  94  Am. 
Dec.  742. 

4.     Cause  of  action     Jurisdictional  fact. — 

The  existence  of  cause  of  action  against  de- 
fendant sought  to  be  served  by  publication. 
is  Jurisdictional  fact  which  must  be  shown 
as  provided  in  statute  before  order  for 
publication  of  summons  can  be  made;  and. 
if  it  does  not  so  appear,  order  for  publica- 
tion is  void  and  services  by  publication  falls 
with  order. — Columbia  S.  Co.  v.  Warner  L. 
Co.,  138  Cal.  445,  446,  71  Pac.  498. 


Same— Where  nonresident  defendant  has 
no  property  In  the  state  judgment  in  per- 
sonam against  him  is  invalid  out  of  the 
state  at  least,  and  probably  invalid  and 
unenforceable  within  the  state  should  the 
defendant  thereafter  be  found  or  have  prop- 
erty within  the  state. — See  I  Kerr's  Plead- 
ing- and  Practice,  8  180. 

As  to  verification  of  pleading;,  see,   post, 

5  446  and  note. 

1.  Action  for  specific  performance  of 
contract  for  the  conveyance  of  real  prop- 
erty is  an  action  for  the  determination  of  a 
right  or  interest  In  real  property  and  in 
such  an  action  the  summons  may  be  served 
by  publication. — Tutt  v.  Davis,  13  Cal.  App. 
715,  718,  110  Pac.  690. 

2.  Constitutionality— Due  process  of  law. 

— Unless  the  method  of  giving  notice,  as 
prescribed  in  this  section,  is  unreasonable 
or  In  conflict  with  some  provision  of  the 
constitution,  or  principle  of  natural  justice, 
it  can  not  be  held  Invalid    (dictum). — Title 

6  Document  Restoration  Co.  v.  Kerrigan, 
150  Cal.  310,  119  Am.  St  Rep.  199,  8  L.  R.  A. 
(N.  S.)  682,  88  Pac.  356. 

See,  also,  pars.  25,  84,  this  note. 
See  notes  119  Am.  St.  Rep.  226,  5  L.  R.  A. 
577. 

As  to  constitutionality  of  statute  provid- 
ing for  substituted  service,  see  note,  Ann. 
Cas.  1913A,  1188. 

3.  Basis  of  service  by  publication— Affi- 
davit Is. — Service  of  summons  by  publication 
is  set  on  foot  by  affidavit  showing  existence 
of  certain  facts  in  view  of  which  that  mode 
of  service  is  allowed,  followed  by  an  order 
of  court,  or  of  judge  thereof,  or  county 
judge,  directing  publication  of  summons  to 
be  made  in  some  newspaper  (most  likely  to 
give  defendant  notice)  for  certain  length 
of  time,  which  varies  according  to  circum- 
stances, and  If  residence  of  defendant  be 
known,  also  directing  copy  of  summons  and 
complaint  to  be  forthwith  deposited  in  post- 
C.  C.  P.— 50  785 


6.  Same  To  obtain  jurisdiction  of  de- 
fendant by  publication  of  summons  it  must 
appear  by  affidavit  that  defendant  resides 
out  of  or  has  departed  from  state,  or  can 
not,  after  due  diligence,  be  found  within 
state,  or  conceals  himself  to  avoid  service 
of  summoxis.  Existence  of  one  of  these  con- 
ditions is  not  enough.  In  addition  thereto, 
it  must  appear  by  affidavit  that  cause  of  ac- 
tion exists  against  defendant  in  respect  to 
whom  service  is  to  be  made,  or  that  he  is 
necessary  or  proper  party  to  action. — Braly 
v.  Seaman,  30  Cal.  610,  617. 


6.  Same— Statute  requires  that  It  must 
appear  by  affidavit,  or  by  verified  complaint 
on  file,  that  cause  of  action  exists,  but  it 
does  not  require  fact  to  appear  in  both 
ways;  it  is  sufficient  if  It  appear  in  either 
way.  If  there  is  verified  complaint  on  file, 
affidavit  may  be  silent  on  subject,  and  if 
fact  apears  from  affidavit  ft  does  not  mat- 
ter that  complaint  is  not  verified. — Ligare  v. 
California  Southern  R.  Co.,  76  Cal.  610,  611,' 
18  Pac.  777. 

7.  Same— To  appear  by  affidavit  or  com- 
plaint.— Under  this  section  plaintiff  is 
entitled,  under  certain  circumstances,  to 
procure  order  for  service  of  summons  by 
publication,  but  in  order  to  be  so  entitled, 
he  is  required  by  that  section  to  first  pres- 
ent to  court;  or  Judge,  either  in  form  or 
verified  complaint  or  affidavit,  statement  of 
facts  showing  that  cause  of  action  exists 
in  his  favor  against  defendant.  Affidavit  of 
this  character  Is  always  ex  parte;  the  ab- 
sent defendant  is  not  present  to  impeach 
it,  and  if  it  is  sufficient  in  form,  court  can 
not  disregard  It,  but  is  compelled  to  ac- 
cept its  statement  as  true  and  make  order 
which  is  demanded. — Dunlap  v.  Steere,  92 
Cal.  344,  347,  27  Am.  St  Rep.  143,  16 
L.  R.  A.  361,  28  Pac.  563. 

8.  Same— To  appear  In  affidavit  If  com- 
plaint unverified. — Where  complaint  is  un- 
verified, affidavit  for  publication  of  sum- 
mons must  state  facts  showing  that  cause 
of  action  exists  against  defendant. — County 
of  Yolo  v.  Knight,  70  Cal.  431,  435,  11  Pac. 
662. 
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V.  Co  an  tract  Ion  of  section^— A«  to  provi- 
sions respecting  aftldavit  for  order* — This 
section  does  not  provide  in  terms  that  the 
date  of  the  affidavit  should  be  disclosed 
therein,  but  indicates  clearly  that  it  must  be 
presented  and  verified  at  the  time  of  the 
application  for  an  order.  The  primary  ob- 
ject and  purpose  of  the  signature  of  the 
officer  to  the  jurat  Is  to  witness  the  signa- 
ture of  the  affiant  to  the  affidavit — Bank 
of  Venice  v.  Hutchinson,  19  Cal.  App.  219, 
221,  125  Pac.  252. 

10.  Same— "Complaint  on  file  herein*— 
Doei    not   dlapense    with    verification. — The 

words  "the  complaint  on  file  herein"  con- 
tained in  that  portion  of  above  section  re- 
garding: service  upon  one  who  resides  out 
of  the  state  or  has  departed  from  the  state 
or  can  not  "after  due  diligence  be  found 
within  the  state,"  etc.,  does  not  dispense 
with  the  necessity  of  verification  of  the 
complaint  by  reason  of  the  words  "the  veri- 
fied complaint  on  file"  being  used  in  the 
preceding  clause.  The  filing  of  a  verified 
complaint  in  the  absence  of  a  sufficient 
affidavit  is  contemplated  in  the  other  parts 
of  the  section  and  when  the  reference  of 
the  statute  is  to  "the  complaint  on  file 
herein"  evidently  such  verified  complaint 
was  in  the  contemplation  of  the  legislature. 
There  is  no  good  reason  why  some  sort  of 
verification  should  not  be  required  in  one 
class  of  cases  and  none  in  an  equally  im- 
portant kind  of  action.  The  word  "herein" 
although  awkwardly  employed  indicates 
that  reference  was  intended  to  the  sort  of 
complaint  mentioned  elsewhere  In  the  sec- 
tion.— People  v.  Mulcahy,  159  Cal.  34,  112 
Pac.  853. 

11.  Same  —  Domestic  corporation  —  De- 
parture from  state. — A  domestic  corporation 
will  be  deemed  to  have  departed  /rom  the 
state  when  all  of  its  agents  and  officers 
upon  whom  personal  service  can  be  made 
have  left  the  state,  even  though  it  is  still 
a  legal  resident  and  constructively  present. 
— McKendrick  v.  Western  Zinc  Co.,  165  Cal. 
24,  130  Pac.  865. 

12.  Same— Foreign  corporation— Does  not 
apply  to  when. — Where  the  foreign  corpo- 
ration has  no  designated  agent  this  section 
does  not  apply  since  the  act  of  March  17, 
1899  (Stats.  1899,  p.  Ill)  was  adopted,  that 
act  requiring  service  upon  the  secretary  of 
state. — Olender  v.  Crystalline  Min.  Co.,  149 
Cal.  484,  86  Pac.  1082. 

13.  Same— "Person,"  defined. — The  word 
"person"  as  used  herein  authorizing  service 
of  a  summons  by  publication  where  the  per- 
son resides  outside  of  the  state,  or  has  de- 
parted, or  can  not  be  found,  or  conceals 
himself,  must  be  given  its  generic  meaning 
and  construed  to  authorize  service  on  all 
corporations,  including  domestic  corpora- 
tions. This  is  proper  notwithstanding  the 
clause  specially  providing  for  service  in  the 
case  of  "a  foreign  corporation  having  no 
managing    or    business    agent,    cashier,    or 


secretary  within  the  state." — McKendrick 
v.  Western  Zinc  Min.  Co.,  165  Cal.  24,  130 
Pac.  865. 

14.  Defendant  concealing;  himself  — Can 
not  complain. — When  in  fact  defendant 
conceals  himself  to  avoid  service  of  process, 
he  can  not  complain  of  want  of  such  serv- 
ice, when  he  has,  by  his  own  act,  pre- 
vented it.  Plaintiff  has  right  to  service  of 
process  and  can  not  be  deprived  of  this 
right  by  act  of  defendant,  who  voluntarily 
puts  himself  beyond  reach  of  process  with 
criminal  intention  of  avoiding  it. — Ware  v. 
Robinson,  9  Cal.  107,  111. 

15.  Same — When  the  facta  of  residence 
and  concealment  do  exist*  as  appears  by 
affidavit  provided  for  in  section  31  of  the 
Practice  Act,  then  defendant  has  no  right, 
after  expiration  of  six  months,  to  question 
truth  of  allegations  of  complaint  He  is 
deemed  to  be  In  court  under  such  state  of 
circumstances,  and  must  be  held  to  know 
allegations  of  complaint  and  to  admit  them 
to  be  true. — Ware  v.  Robinson,  9  Cal.  107. 
108,  112;  Jordan  v.  Glblin,  12  Cal.  100,  102. 

16.  Evidence  that  defendant  concealed 
hlmaelf— Baaia  for  order. — Where  affidavit 
of  publication  of  summons,  In  action  for  un- 
lawful detainer,  stated  that  residence  and 
office  of  defendant  were  within  state,  that 
he  had  disappeared,  and  that  thereafter 
affiant  had  made  inquiries  at  various  places 
and  was  linable  to  find  him  or  his  where- 
abouts, with  details  thereof,  and  where  It 
evidently  appeared  to  satisfaction  of  judge 
who  made  order  for  publication  that  de- 
fendant was  concealing  himself  to  avoid 
service,  order  so  stated  was  sustained  as 
made  on  sufficient  affidavit — Bradford  v. 
McAvoy,  99  Cal.  824,  826,  83  Pac.  1091. 

17.  Jndfre— Acta  upon  evidence  required 
hy  code.-1— In  making  order  for  service  by 
publication,  judge  acts  judicially  upon  evi- 
dence which  code  requires  to  be  presented 
to  him  for  that  purpose,  and  can  not  act 
upon  any  other  evidence  than  such  as  is 
prescribed  by  code.  If  facts  set  forth  in 
affidavit  have  legal  tendency  to  show  exer- 
cise of  diligence  on  behalf  of  plaintiff  In 
seeking  to  find  defendant  within  state,  and 
that  after  exercise  of  such  diligence  he  can 
not  be  found,  decision  that  affidavit  shows 
same  to  his  satisfaction  is  to  be  regarded 
with  same  effect  as  his  decision  upon  any 
other  matter  of  fact  submitted  to  his  Judi- 
cial determination. — Rue  v.  Qulnn,  137  Cal. 
651,  656,  66  Pac.  216,  70  Pac.  732. 

18.  Same— Can  not  order  publication  of 
»ummons  before  Issued. — Actions  are  com- 
menced by  filing  of  complaint  and  Issuance 
of  summons  thereon.  Power  of  judge  is  to 
order  summons  which  had  already  Issued  to 
be  served  In  special  manner,  and  order  of 
this  nature  can  not  be  made  in  advance  to 
become  operative  at  some  future  day,  when 
plaintiff  may  see  fit  to  commence  his  action 
by  taking  out  his  summons. — People  v.  Hu- 
ber.  20  Cal.  81,  82,  83. 
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19.  Minora  of  fourteen  year*— Copy  to 
be  deposited  In  poat-ofllce  for— Section  20 
of  Practice  Act  require*  service  of  Mammons, 

when  suit  Is  against  infant  under  age  of 
fourteen  years,  to  be  made  by  delivering 
certified  copy  of  summons  and  complaint 
to  infant  personally,  and  also  to  his  father, 
mother,  or  guardian.  When  infant  is  over 
age  of  fourteen  service  Is  to  be  made  only 
upon  him  as  he  may  choose  his  own  guard- 
ian. As  statute  requires  personal  service 
of  summons  upon  infant,  although  under 
age  of  fourteen,  it  is  clear  that  copy  should 
have  been  put  in  post-office  directed  to  in- 
fant in  same  manner  as  if  over  age  of  four- 
teen, and  court  has  no  right  to  appoint 
guardian  ad  litem  until  infant  Is  brought 
into  court. — Gray  v.  Palmer,  9  Cal.  616,  638; 
Redmond  v.  Peterson,  102  Cal.  595,  599,  41 
Am.  St.  Rep.  204,  206,  36  Pac.  923;  Gray  v. 
L-arrimore,  4  Sawy.  C.  C.  638,  642,  10  Fed. 
Cas.  1029.  See  Campbell  v.  Drais,  125  Cal. 
253,  258,  57  Pac.  994;  Galpin  v.  Page,  3  * 
Sawy.  C.  C.  93,  126,  9  Fed.  Cas.-1126,  1139. 

As  to  service  of  process  on  minors,  see, 
ante,  9  411,  note  pars.  23-26. 

20.  Nonresldence  and  cause  of  action— 
Sufficient  for  order. — An  affidavit  that 
showed  that  plaintiff  had  cause  of  action 
against  defendant  therein,  and  also  re- 
ferred to  his  complaint,  containing  like 
.showing,  duly  verified,  and  that  defendant 
was  resident  of  Denver,  in  state  of  Colorado, 
and  was  there  engaged  in  business,  etc., 
was  sufficient  to  warrant  order  of  service  of 
summons  by  publication. — Anderson  v.  Goff, 
72  Cal.  65,  69,  1  Am.  St.  Rep.  84,  13  Pac.  73. 

21.  Same— Jurisdiction  of  court  to  order 
service     of     summons     by     publication      is 

brought  into  exercise  by  presentation  of 
affidavit  stating  that  person  upon  whom 
service  is  to  be  made  resides  out  of  state, 
and  if  this  fact  is  shown  by  affidavit,  it  is 
not  necessary  to  set  forth  therein  that  such 
person  can  not  after  due  diligence  be  found 
within  state. — Parsons  v.  Weis,  144  Cal.  410, 
*15,  77  Pac.  1007. 


Publlcatlon^In  action  on  •certificate 
of  purchase  of  school  lands. — Service  of 
summons  by  publication  in  action  to  fore- 
close interest  of  defendant  in  certificate  of 
purchase  of  school  lands,  and  to  cancel 
certificate,  should  be  made  in  accordance 
with  provisions  of  Code  of  Civil  Procedure. 
Under  provisions  of  Political  Code  section 
4180,  with  provisions  of  this  code,  there 
must  have  been  affidavit  for  publication  of 
summons  and  order  of  court  or  judge 
thereon. — People  v.  Applegarth,  64  Cal.  229, 
230.  30  Pac.  805. 

28.  Same— Of  summons,  effects  only  serv- 
ice of  summons,  and  as  defendant  has  forty 
days  to  answer  after  service  of  summons,  it 
follows  that  he  must  be  entitled  to  forty 
days  after  lapse  of  period  of  publication. — 
Grewell  v.  Henderson,  5  Cal.  465,  466. 


24.  Return  of  officer— Sufficient  evidence 
of  proper  diligence. — The  return  of  officer 
that  defendant  could  not  be  found,  is  suffi- 
cient evidence  of  proper  diligence,  and  affi- 
davit of  the  plaintiff  in  action,  showing  that 
defendant  resided  in  township  and  county, 
and  facts  respecting  his  absenting  himself 
from  his  home,  show  sufficient  to  entitle 
plaintiff  to  order  of  publication. — Seaver  v. 
Fitzgerald,  23  Cal.  85,  91. 

25.  Statute  controls— Not  common  law. — 

The  service  of  summons  by  publication  is 
in  derogation  of  common  law,  and  statute 
must  be  substantially  complied  with. — 
Ricketson  v.  Richardson,  26  Cal.  149,  153; 
Columbia  S.  Co.  v.  Warner  L.  Co.,  138  Cal. 
445,  446,  71  Pac.  498. 

26.  Statutory  provisions— For  acquiring 
jurisdiction  of  person  of  defendant  by  pub- 
lication of  summons,  instead  of  personal 
service,  must  be  strictly  pursued. — People 
v.  Huber,  20  Cal.  81,  83;  Curran  v.  Shattuck, 
24  Cal.  427,  434;  McMinn  v.  Whelan,  27  Cal. 
300,  314;  Forbes  v.  Hyde,  31  Cal.  342,  356. 

27.  Same— Where  service  is  sought  to  be 
made  by  publication  of  summons,  proceed- 
ing1 should  be  carefully  scrutinized,  and 
strict  compliance  with  every  condition  of 
law  exacted,  otherwise  its  provisions  may 
lead  to  gross  abuse,  and  rights  of  person 
and  property  made  to  depend  upon  elastic 
consciences  of  interested  parties,  rather 
than  enlightened  judgment  of  court  or 
judge. — Ricketson*  v.  Richardson,  26  Cal. 
149,  155;  Steinbacl.  v.  Leese,  27  Cal.  295, 
299. 

28.  Statutory  requirements— -Are  not  in* 
valid. — While  provisions  of  this  section  for 
service  of  summons  upon  nonresidents  by 
publication  is  general  in  terms  and  applies 
to  all  actions,  it  is  not  invalid  because  it  in- 
cludes proceedings  In  personam. — Perkins 
v.  Wakeham,  86  Cal.  580,  584,  21  Am.  St. 
Rep.   67,  25  Pac.  51. 

As  to  constitutionality,  see  par.  2,  this 
note. 

20.  Want  of  knowledge  of  defendant— 
Insufficient  basis. — An  affidavit  that  does 
not  show  whether  residence  of  defendant 
was  known  to  plaintiff  or  not,  nor  that  he 
did  not  know  where  such  defendant  might 
be  found,  and  states  that  he  had  made  many 
inquiries  for  him,  of  all  persons  whom  he 
thought  likely  knew  him,  to  ascertain 
where  he  might  be  found,  but  had  been  un- 
able to  find  any  one  who  had  seen  or  heard 
positively  from  him  for  past  eight  years, 
is  not  sufficient  as  basis  of  order  for  pub- 
lication of  summons. — Braly  v.  Seaman,  30 
Cal.  610,  617. 

II.     AFFIDAVIT  FOR  ORDER  OF  PUBLI- 
CATION   OF    SUMMONS. 

As  to  affidavit  for  publication  a  part  of 
Judgment-roll,  see,  post,  9  670  and  note. 

As  to  affidavit  of  publication,  see  Hartzell 
v.  Vigen,  6  N.  D.  117,  66  Am.  St.  Rep.  589, 
35  L.  R.  A.  451,  69  N.  W.  203. 
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Aa  to  affidavit  to  prove  publication,  see, 
post,  S  2010  and 'note. 

Aa   to   affidavit*   without   title   of   action, 

see,  post,  f  1045  and  note. 

SO.  Affidavit  for  publication  of  summons 
—As  to  sufficiency  of. — The  ruling:  and  de- 
termination of  Rue  v.  Quinn,  137  Cal.  651, 
66  Pac.  216,  70  Pac.  732,  as  to  the  sufficiency 
of  the  affidavit  for  the  publication  of  sum-, 
mons,  is  followed  and  approved. — Emery  v. 
Kipp,  1*54  Cal.  85,  97  Pac.  17;  Roberts  v. 
Jacob,  154  Cal.  307,  97  Pac.  671,  affirmed  223 
U.  S.  261,  56  L.  ed.  429,  32  Sup.  Ct.  Rep.  304. 

31.  An  affidavit  which  presents  facts 
which  legally  tend  to  show  diligence,  and 
that  the  defendant  could  not  be  found  is 
sufficient,  and  in  the  present  case  it  is  held 
that  the  affidavit  is  sufficient  under  the  rule. 
— Clark  in  v.  Morris,  178  Cal.  102,  172  Pac. 
981. 

32.  Affidavits  which  show  inquiry  at  last 
known  place  of  residence  within  the  state, 
and  information  received  thereat  that  de- 
fendant is  out  of  state,  with  refusal  of  in- 
formants to  disclose  precise  whereabouts, 
held  sufficient  to  justify  conclusion  of  court 
that  defendant  can  not  after  due  diligence 
be  found  within  the  state,  and  to  support 
an  order  for  service  of  summons  upon  him 
by  publication. — Merchants'  Natl.  Union  v. 
Buisseret,  15  Cal.  App.  446,  115  Pac.  58. 

33.  An  affidavit  for  service  of  process  by 
publication,  showing  that  between  the  time 
of  the  filing  of  the  complaint  in  October, 
1908,  and  the  date  of  the  filing  of  the  affi- 
davit in  August,  1911,  plaintiffs  sent  "two 
persons,  at  different  times,"  to  the  place 
where  affiant  was  informed  that  defendant 
resided,  for  the  purpose  of  obtaining  serv- 
ice upon  defendant;  that  each  of  said  per- 
sons returned  the  papers  of  the  affiant 
"with  the  information  that  they  found  the 
gates  of  said  premises  locked,  and  with 
signs  thereon  warning  persons  from  enter- 
ing the  said  premises  on  account  of  vicious 
dogs  confined  therein";  that  these  persons 
so  attempting  to  make  service  of  the  papers 
were  informed  by  a  gardener  upon  the  said 
premises  that  said  defendant  was  not  there, 
and  that  he  did  not  know  when  she  would 
be,  "though  at  one  of  said  times  a  woman, 
answering  the  description  of  defendant, 
came  out  of  the  house  located  upon  the 
premises,  upon  the  front  porch  thereof,  but 
that  it  was  impossible  for  either  of  said 
process  servers  to  reach  the  said  house,  or 
to  speak  with  said  woman,  on  account  of 
paid  guard  and  of  said  vicious  dogs."  is 
clearly  insufficient.  No  effort  was  made  to 
obtain  service  through  the  sheriff  of  the 
county,  whose  official  duty  it  is  to  serve 
process;  nor  was  it  made  to  appear  that 
the  two  persons  directed  to  make  the  serv- 
ice were  in  any  manner  qualified  to  serve 
papers. — Wilson  v.  Leo,  19  CaL  App.  793,  127 
Pac.  1043. 


34,     Same     game     "Due   process   of   law.* 

— An  affidavit  which  avers  that  plaintiff  has 
made  inquiry  of  twelve  county  officers, 
naming  them,  as  to  the  whereabouts  and 
post-office  address  or  residence  of  defend- 
ants, or  either  of  them,  without  avail,  and 
that  he  has  made  due  and  diligent  inquiry 
of  old  residents  who  were  neighbors  of  de- 
fendants, naming  them,  and  giving  their 
statements  as  to  their  inability  to  furnish 
the  desired  information,  sufficiently  shows 
the  due  diligence  required  by  this  section; 
and  a  Judgment  rendered  upon  a  service  of 
summons  by  publication  upon  such  an  affi- 
davit, is  not  violative  of  the  constitutional 
guaranty  of  due  process  of  law. — Roberts  v. 
Jacob,  154  Cal.  307,  97  Pac  671. 
See  par.  2,  this  note. 

85.  Same— Defective  affidavit— Certificate 
designating  residence—  Section  11«S  of  Civil 
Code. — An  affidavit  for  publication  of  sum- 
mons under  the  above  section,  which  fails 
to  show  that  the  certificate  of  residence  re- 
quired by  section  1163  of  Civil  Code,  has  not 
been  filed,  or,  if  filed,  that  the  defendant 
could  not  be  found  by  the  sheriff  at  the 
place  named,  is  fatally  defective. — McPhail 
v.  Nunes,  88  Cal.  App.  657,  177  Pac.  193. 

36.  A  judgment  on  service  of  summons 
by  publication  under  an  order  based  on  an 
Insufficient  affidavit,  is  void,  and  subject  to 
collateral  as  well  as  direct  attack. — Mc- 
Phail v.  Nunes,  38  Cal.  App.  567,  177  Pac. 
193. 

37.  Same— Cause  of  action  mast  appear. 
— To  authorize  a  service  by  publication  of 
summons, '  it  must  appear  either  by  the 
affidavit  made  on  the  application  for  an 
order  of  publication  or  by  the  verified  com- 
plaint on  file  that  a  cause  of  action  exists 
against  the  defendant  in  respect  to  whom 
the  service  is  made,  and  where  it  appears 
by  the  judgment-roll  or  upon  the  face  of  the 
judgment  that  this  was  not  done,  advantage 
may  be  taken  of  the  objection  at  any  time. 
—Estate  of  McNeil,  155  Cal.  333,  341,  100 
Pac.  1068. 


88.    Same— Followtna;  decisioas  sufficient. 

— Affidavit  for  publication,  upon  question  of 
diligence,'  which  was  substantially  similar 
to  those  approved  In  former  decisions  of 
supreme  court  in  this  state,  Is  sufficient. — 
People  v.  Norrls,  144  Cal.  422,  424,  77  Pac. 
998.  See  Rue  v.  Quinn,  187  Cal.  651,  655,  66 
Pac.  216,  70  Pac.  732;  People  v.  Wrin,  143 
Cal.  11,  13,  76  Pac.  646. 

Aa  to  merely  following  language  or  sab~ 
staacc  of  statute  betas;  Insafficleut,  see  par. 
61,  this  note. 


Same— Jarat — Object  and  purpose  of 
signature  of  officer. — Section  412  of  the 
Code  of  Civil  Procedure  does  not  provide 
in  terms  that  the  date  of  the  affidavit 
should  be  disclosed  therein,  but  indicates 
clearly  that  it  must  be  presented  and  veri- 
fied, at  the  time  of  the  application  for  the 
order  of  publication.  The  primary  object 
and  purpose  of  the  signature  of  the  officer 
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to  the  jurat  is  to  witness  the  signature  of 
the  affiant  to  the  affidavit. — Bank  of  Ven- 
ice v.  Hutchinson,  19  Cal.  App.  219,  125 
Pac.    252. 

40.  Sane— Max  be  on  Information  and  be- 
lief.— Affidavit  for  order  or  publication  to 
order  service  to  be  made  by  publication  may 
be  upon  information  and  belief,  and  order 
made  thereon  can  not  be  regarded  as  void. 
Rue  v.  Qulnn,  1S7  Cal.  651,  656,  66  Pac.  216, 
70  Pac.  732. 

41.  Same— Mn«t  show  knowledge  of  af- 
fiant.— Where  complaint  was  not  verified, 
and  plaintiff  undertook  to  show  existence 
of  cause  of  action  by  affidavit  of  plaintiff's 
attorney,  which  stated  that  at  time  of  com- 
mencement of  action  defendant  was  in- 
debted to  plaintiff,  and  that  matters  and 
things  therein  alleged,  concerning-  indebt- 
edness of  defendant  to  plaintiff,  were  stated 
upon  Information  received  by  him  from 
plaintiff,  and  did  not  state  that  facts  were 
within  knowledge  of  affiant,  the  affidavit 
was  insufficient. — Columbia  S.  Co.  v.  War- 
ner  L.    Co.,    138   Cal.    445,    446,    71    Pac.    498. 

42.  Same— Mo«t    nhow    legal    evidence. — 

There  must  be  affidavit  containing  state- 
ment of  some  fact  which  would  be  legal 
evidence,  having  some  appreciable  tendency 
to  make  jurisdictional  fact  appear,  for 
Judge  to  act  upon  before  he  has  any  juris- 
diction to  make  order.  Unlew  affidavit 
contain  some  such  evidence  tending  to 
establish  every  material  jurisdictional  fact, 
Judge  has  no  legal  authority  to  be  satisfied, 
and,  if  he  makes  order,  he  acts  without 
Jurisdiction,  and  all  proceedings  based  upon 
it  are  void. — Forbes  v.  Hyde,  31  Cal.  342, 
350. 

48.  Same  — Of  attorney,  sufficient. — Affi- 
davit for  publication  of  summons  on  part 
of  attorney  was  competent  to  establish 
facts  necessary  to  be  shown,  and  it  was 
not  necessary  that  there  should  have  been 
affidavit  on  part  of  plaintiff  also,  it  having 
been  shown  that  plaintiff  was  absent  from 
county  wherein  affiant  resided,  and  all  of 
facts  verified  were  in  knowledge  of  af- 
fiant.— Rue  v.  Quinn,  137  Cal.  651,  655, 
66   Pac.    216,   70   Pac.    732. 

44.  Affidavit  of  attorney  for  plaintiff 
showing  that  defendant  concealed  himself 
to  avoid  service  of  process,  was  sufficient 
to  authorize  order  for  service  by  publica- 
tion of  summons. — Anderson  v.  Parker,  6 
Cal.   197.   201. 

45.  Same— Of  concealment  prima  faele 
.evidence. — Affidavit  for  order  of  publication 
of  summons,  that  defendant  was  in  fact 
within  state  and  concealed  himself  to 
avoid  service  of  process,  is  only  prima 
facie  evidence  of  these  facts.  If  untrue 
In  point  of  fact,  defendant  could,  at  any 
time,  institute  his  suit  to  set  aside  judg- 
ment on  ground  of  fraud. — Ware  v.  Rob- 
inson,  9  Cal.   107.   111. 

40.  Same— Sn«dency  of  Inquiry. — Affi- 
davit   in    which    the    affiant    names    twelve 


county  offices  of  the  county,  of  whom  he 
made  inquiry  without  avail  as  to  the 
whereabouts  and  best  office  address  or 
residence  of  the  defendants  or  either  of 
them  and  says  he  had  made  due  and  dili- 
gent inquiry  of  old  residents  of  the  city, 
the  former  neighbors  of  said  defendants 
giving  their  names  together  with  their 
statements  of  their  inability  to  furnish  any 
information,  held  sufficient  to  authorize 
order  for  publication  of  summons. — Rob- 
erts v.  Jacob,  154  Cal.  307,  308,  97  Pac. 
671. 


47.  Same— What  matt  contain  and  what 
•how. — In  order  to  authorize  the  making  of 
an  order  of  publication  such  facts  as  are 
relied  upon  must  be  established  to  the  sat- 
isfaction of  the  court.  If  the  affidavit 
presents  facts  sufficient  to  establish  either 
of  the  conditions  specified  herein  and  the 
court  acting  thereon  grants  the  order,  it  is 
sufficient  notwithstanding  that  the  court 
might  in  its  discretion  have  required  fur- 
ther proof  to  be  made.  If  the  allegations 
of  the  affidavit  were  sufficient  to  warrant 
the  conclusion  that  the  defendant*  resided 
outside  the  state  at  the  time  of  the  ap- 
plication the  order  for  publication  is  fully 
authorized. — Porter  v.  Superior  Court,  30 
Cal.  App.  608,  159  Pac.  222. 

48.  Condition  of  things  at  time  of  affi- 
davit—To  be  shown. — On  examination  of 
sections  30  and  31  of  Practice  Act,  it  fs 
plain  that  affidavits  for  publication  of  sum- 
mons should  be  prepared  with  reference  to 
condition  of  things  as  they  existed  at  time 
when  order  of  publication  is  applied  for — 
residence  of  defendant,  or  inability  to  find 
him  at  that  time,  and  affidavit  which  was 
made  four  months  before  order  of  publi- 
cation, would  be  totally  insufficient  to  show 
nonresidence  or  absence  from  state,  or 
that  defendant  could  not,  after  due  dili- 
gence, be  found  within  state  at  time  of 
procuring  order. — Forbes  v.  Hyde,  31  Cal. 
342,   351. 

49.  It  was  incompetent  for  court  to 
make  order  for  publication  of  summons 
upon  affidavits  some  four  months  old.  Sec- 
tions 30,  31  Practice  Act  intend  that  affi- 
davits should  be  prepared  with  reference 
to  condition  of  things  as  they  exist  at  time 
when  order  for  publication  is  applied,  for. 
the  residence  of  defendant,  and  inability  to 
find  him. — Forbes  v.  Hyde,  31  Cal.  342,  350: 
Cohn  v.  Kember,  47  Cal.  144,  145;  Roose- 
velt v.  Land  &  R.  I.  Co.,  108  Wis.  653,  658. 
84    N.    W.    157. 

60.  Affidavit,  on  which  order  was  issued, 
stating  that  defendant  could  not,  after  due 
diligence,  be  found  in  county,  that  he  had 
inquired  of  one  Fogg,  who  was  an  inti- 
mate friend  of  Chase,  defendant,  as  to  his 
whereabouts,  that  Fogg  was  unable  to  in- 
form him,  and  plaintiff  did  not  know  where 
Chase  could  be  found  within  state,  was  in- 
sufficient basis  for  order  of  service  of  sum- 
mons by  publication. — Swain  v.  Chase,  12 
Cal.  .283,  285. 
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61.     Delay— Readers  affidavit  Insafffefent. 

— Where  order  appointing-  attorney  to  ap- 
pear for  absent  defendant  was  based  upon 
affidavit  sworn  to  some  fifteen  days  before 
application  for  order  was  made,  delay  of 
fifteen  days  rendered  affidavit  insufficient. 
In  proceeding*  against  absent  defendant 
upon  mere  constructive  service,  conditions 
of  statute  must  be  strictly  pursued. — Conn 
v.   Kember,    47    Cal.    144,   145. 


52.  Diligence— Iaferred  from  affidavit  of 
detail*. — Where  affidavit  shows  that  certain 
defendants  "had  been  sought  for  to  obtain 
nervlce  of  summons,  but  after  diligent 
search  and  inquiry  can  not  be  found  with- 
in state,"  and  gives  in  detail  facts  showing* 
attempts  to  serve  defendants  in  several 
counties  specified  therein,  court  below  was 
authorized  to  infer  diligence  therefrom,  as 
there  was  jurisdiction  to  act,  and  until  re- 
versed or  attacked  by  some  direct  proceed- 
ing to  annul  it,  order  and  Judgment  based 
upon  It  was  valid. — Ligare  v.  California 
8.  R.  Co..  76  Cal.  610,  612,  18  Pac.  777. 

68.  Same— Need  sot  be  shown  If  defend- 
aat  nonresident. — Affidavit  for  order  of 
publication  of  summons  need  not  show  dili- 
gence in  finding  defendant  when  alleged 
to  be  nonresident. — Anderson  v.  GofT,  72 
Cal.  65,  74,  1  Am.  St.  Rep.  34,  13  Pac.  73; 
Ligare  v.  California  S.  R.  Co.,  76  Cal.  610, 
612,  18  Pac.  777;  Parsons  v.  Weis,  144  Cal. 
410,  416,  77  Pac.  1007;  Johnson  v.  Miner, 
HI  Cal.   785,  787,  78  Pac.  240. 

54.  '  It  was  sufficient  under  this  section  to 
"how  that  person  on  whom  service  was  to 
be  made  resided  out  of  state,  and  further 
statement,  in  affidavit,  of  due  diligence  to 
find  said  defendant  was  immaterial,  and 
it  was  not  necessary  for  plaintiff  to  show 
acts  constituting  "due  diligence." — Furnish 
v.  Mullan,  76  Cal.  646,  647,  18  Pac.  854; 
Williams  v.  Westcott,  77  Iowa  332,  14  Am. 
St.  Rep.   287,   42  N.  W.  314. 

See  note   14   Am.   St.   Rep.   296. 

55.  Efforts  to  serve— To  be  set  forth  In 
affidavit. — Affidavit  for  publication  of  sum- 
mons, full  and  explicit  as  to  cause  of  action, 
its  nature,  parties,  etc.,  that  fails  to  show 
with  accuracy  efforts  made  to  serve  de- 
fendant with  summons,  is  fatally  defec- 
tive.— Kahn  v.  Matthai,  115  Cal.  689,  692, 
47    Pac.    698. 

56.  Fnets— Of  attachment  or  of  prop- 
erty need  not  be  shown. — In  action  against 
nonresident  defendant  whose  residence  is 
known  and  stated  therein,  affidavit  need 
not  allege  diligence  In  finding  in  county 
or  state  where  action  is  pending,  nor  should 
return  of  officer  show  that  he  can  not  be 
found,  nor  that  writ  of  attachment  had  is- 
sued, nor  that  defendant  had  property  In 
this  state,  the  statute  giving  right  to  ser- 
vice of  summons  upon  defendants  In  all 
cases,  where  they  are  nonresidents  of 
state,  without  reference  to  fact  of  their 
having   or   not    having  property   here.— An- 


derson v.  GoflT,  72  Cal.  €5,  69,  1  Am.  St.  Rep. 
34,  13  Pac.  73. 

57.  Same— Repaired  by  thla  section 
alone  to  be  in  affidavit. — Jurisdiction  of 
court  to  make  order  and  publication  rests 
altogether  upon  affidavit  for  publication 
showing  facts  required  by  provisions  of 
this  section.  It  is  not  required,  in  this 
section  or  elsewhere,  that  it  shall  be  made 
to  appear  by  affidavit  or  otherwise  that  writ 
of  attachment  has  been  lejried,  as  a  pre- 
liminary step  to  order  of  publication,  and 
it  is  not  for  court  to  require  anything  in 
addition  to  requirements  of  code. — John- 
son v.  Miner,  144  Cal.  785,  787,  78  Pac.  240. 

58.  Same— SaffieJeat  to  constitute  cause 
of  action  to  be  shown. — As  basis  for  order 
of  publication  of  summons  there  must  be 
shown  facts  sufficient  to  constitute  cause 
of  action  either  by  complaint  or  by  affi- 
davit.— Braly  v.  Seaman,  30  Cal.  610,  618; 
County  of  Yolo  v.  Knight,  70  Cal.  431,  433, 
11  Pac.  662;'  Columbia  S.  Co.  v.  Warner 
L.  Co.,  118  Cal.  446,  446,   71  Pac  498. 

50.  False  affidavit — Nullifies  service  by 
publication. — Where  service  was  made  by 
publication  of  summons,  upon  order  based 
upon  false  affidavit,  judgment  by  default 
was  properly  vacated. — Dunlap  v.  Steere, 
92  Cal.  344,  358,  27  Am.  St.  Rep.  143,  16 
L.  R.  A.  361;  28  Pac.  563;  Fealey  v.  Fealey, 
104  Cal.  354,  362,  43  Am.  St.  Rep.  Ill,  116, 
117,  38  Pac.  49;  Sullivan  v.  Lumsden,  118 
Cal.  664,  668,  50  Pac.  777;  Parsons  v.  Weis, 
144  Cal.  410,  415,  77  Pac.  1007.  See  Nichells 
v.  Nichells,  5  N.  D.  125,  57  Am.  St.  Rep. 
540,    550,    33   L.   R.   A.   615,   64   N.   W.    73. 

60.  Iflmorance  of  defendant's  residence 
—Need  not  be  shown. — This  section,  which 
provides  that  service  may  be  made  by  pub- 
lication where  person  on  whom  it  is  to  be 
"resides  out  of  state,  or  has  departed  from, 
state,  or  can  not  after  due  diligence  be 
found  within  state,  or  conceals  himself  to 
avoid  service  of  summons,"  etc.,  does  not 
require  affidavit  to  state  that  residence  of 
defendant  is  not  known  to  official. — Ligare 
v.  California  S.  R.  Co.,  76  Cal.  610,  614,  18 
Pac.   777. 

61.  Mere  lanaraaaje  or  snbstance  of 
statute— Insufficient. — Affidavit  for  order  trtr 
service  of  summons  by  publication  which 
merely  repeats  language  and  substance  of 
statute  is  not  sufficient. — Ricketson  v.  Rich- 
ardson. 26  Cal.  149,  153. 

As  to  following;  decisions  belna*  sufficient* 

see   par.   38,   this   note. 

62.  Probatory  fncts— Alone  to  be  stated 
In  affidavit.  —  Ultimate  facts  stated  in 
statute  are  to  be  found,  so  to  speak,  by 
court  or  judge  from  probatory  facts  stated 
In  affidavit  before  order  for  publication  can 
be  legally  entered. — Ricketson  v.  Richard- 
son, 26  Cal.  149,  153;  Braly  v.  Seaman,  30 
Cal.  610,  617;  Forbes  v.  Hyde,  31  Cal.  342, 
354;  County  of  Yolo  v.  Knight,  70  Cal.  4Zl[ 
433,  11  Pac.  662;  Neflf  v.  Pennoyer,  8  Sawy! 
C.  C.  274,  290,  17  Fed.  Cas.  1279. 
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A3.  Residence  oat  of  state— With  cause 
of  action  atated— Sufficient. — Affidavit  show- 
ing: plaintiff  had  cause  of  action  against  de- 
fendant, after  referring:  to  his  complaint, 
and  showing:  that  defendant  was  resident 
of  Denver,  state  of  Colorado,  was  suffi- 
cient to  warrant  order  of  service  of  sum- 
mons by  publication.— Anderson  v.  Go  IT.  72 
Cal.  65,  69,  1  Am.  St.  Rep.  34,  13  Pac.  73. 

<M.  Sufficiency  of  affidavit  or  order— Un- 
impeachable on  collateral  attack.  —  Judg- 
ment of  superior  court  imports  absolute 
verity,  and  whether  affidavits  and  order 
showing;  service  by  publication  are  defec- 
tive or  Insufficient,  cannot  be  considered  in 
collateral  attack  upon  judgment  which  re- 
cites service  of  summons  by  publication. — 
McCauley  v.   Fulton,    44   Cal.   355,    361. 

III.     ORDER  OF  PUBLICATION- 
SUFFICIENCY    OF. 

65.  As  to  grounds  for  order— Cause  of 
action— How  shown. — Section  412  of  the 
Code  of  Civil  Procedure  is  the  source  of  au- 
thority in  this  state  for  substituted  service 
of  summons  or  service  thereof  by  publica- 
tion; and  one  of  the  essential  prerequisites 
to  conferring  upon  the  court  authority  or 
jurisdiction  to  make  an  order  for  the  pub- 
lication of  summons  is  a  showing,  either 
by  a  verified  complaint  that  has  been  filed, 
or  by  an  affidavit,  that  a  cause  of  action 
exists  against  the  defendant  in  respect  to 
whom  the  service  is  to  be  made,  and  In  the 
absence  of  such  a  showing  by  either  of  the 
modes  prescribed  by  said  section  an  order 
for  publication  Is  without  jurisdiction  and 
is  nugatory  and  void,  and  a  judgment  ren- 
dered on  a  publication  of  summons  made 
in  pursuance  thereof  is  coram  non  judice 
and  void  ab  Initio. — Lima  v.  Lima,  26  Cal. 
App.   1,    147    Pac.    283. 


60.     Same— Same— Same— Ultimate     facta. 

— Section  412  of  the  Code  of  Civil  Proce- 
dure means  that  the  ultimate  facts  alleged 
in  a  verified  complaint,  if  they  state  a  cause 
of  action,  are  sufficient  to  vest  in  the  court 
the  jurisdiction  to  make  an  order  for  the 
publication  of  a  summons;  but  that,  where 
the  complaint  is  not  verified  and  an  affi- 
davit is  relied  upon,  the  latter  instrument 
must  within  the  real  contemplation  of  said 
section,  state  probative  facts  from  which 
the  court  may  infer  the  fact  of  the  exist- 
ence of  a  cause  of  action  in  favor  of  the 
plaintiff.  If,  however,  the  averment  of  ul- 
timate facts  in  an  affidavit  might  ration- 
ally be  held  to  be  a  compliance  with  the 
mandates  of  the  statute,  such  facts,  so 
stated,  must,  equally  with  the  complaint, 
clearly  disclose  the  statement  of  a  cause 
of  action  in  favor  of  the  plaintiff. — Lima 
v.   Lima,    26   Cal.   App.    1,   147   Pac.    233. 

67.  The  case  of  Columbus  Screw  Co.  v. 
Warner  Lock  Co.,  138  Cal.  446,  can  not  be 
differentiated  from  the  case  at  bar  upon  the 
proposition  that  in  that  case  the  affidavit 
was  by  the  attorney  for  the  plaintiff,  where- 
as, In  the  present  case,   the  affidavit  Is  by 


the  plaintiff  himself,  for  in  that  case,  al- 
though the  affidavit  alleged  facts  sufficient 
to  disclose  that  a  cause  of  action  existed 
in  favor  of  the  plaintiff,  its  force  was  des- 
troyed by  an  allegation  which  showed  that 
the  affiant  stated  the  facts  upon  informa- 
tion received  from  his  client,  and  the  affi- 
davit was  held  Insufficient  for  this  reason 
and  not  because  it  was  made  by  the  at- 
torney instead  -of  the  party. — Lima  v.  Lima, 
26  Cal.  App.  1,  147  Pac.  233.  ' 

68.  Failure  to  order  publication— Not 
cured  by  appearance  of  mother  of  Infant  de- 
fendant.— Where  affidavit  states  that  Mrs. 
Grant  and  child,  defendants,  were  residents 
of  another  state,  but  does  not  state  in  what 
portion  of  state  they  resided,  nor  that  af- 
fiant was  not  informed,  nor  did  not  know 
fact,  result  of  failure  to  state  which  being 
that  court  did  not  direct  copy  of  complaint 
and  summons  to  be  deposited  in  post-office, 
this  defect  was  not  cured  by  appearance  of 
mother  in  her  own  behalf. — Gray  v.  Palmer, 
9  Cal.  616,  637;  Gray  v.  Larrimore,  4  Sawy. 
C.  C.  638,  647,  10  Fed.  Cas.  1029. 

<M>.  Sufficiency  of  order  for  publication  of 
summon*— Ah  to*  generally. — Substituted 
service  of  summons,  being  purely  of 
statutory  origin  and  in  derogation  of  the 
common  law,  can  be  made  effectual  only 
by  a  substantially  strict  observance  of  the 
terms  of  the  statute  authorizing  it.  If, 
therefore,  there  has  not  been  such  a  com- 
pliance with  the  statute,  the  service  is 
void,  and  the  court  fails  to  acquire  Juris- 
diction of  the  person  of  the  defendant,  and 
is  for  that  reason  without  jurisdiction  to 
render  and  enter  judgment  against  him  in 
the  action  in  which  such  summons  has  been 
issued. — Lima  v.  Lima,  26  Cal.  App.  1,  147 
Pac.    233. 

70.  An  order  for  the  publication  of 
summons,  based  upon  affidavit,  the  jurat 
to  which  is  dated  one  month  prior  to  the 
order,  is  not  void  where  the  recitals  of 
the  affidavit  show  the  return  of  the  original 
summons,  at  a  date  one  month  later  than 
the  date  of  the  jurat;  that  an  order  for 
an  alias  summons  was  issued:  that  the 
same  could  not  be  served  upon  the  de- 
fendant against  whom  the  publication  is 
asked,  and  sets  forth  facts  sufficient  to 
justify  the  order  for  publication  of  sum- 
mons, which  recited  that,  the  affidavit  was 
presented  when  the  order  was  made.  It  is 
clear  that  the  date  appearing  in  the  jurat 
was  obviously  a  mistake,  which  did  not 
vitiate  either  the  affidavit  or  the  order. — 
Bank  of  .Venice  v.  Hutchinson,  19  Cal.  App. 
219,  125  Pac.   262. 

71.  An  order  for  publication  of  sum- 
mons is  not.  defective  because  it  does  not 
include  the  proof  upon  which  the  court 
found  the  existence  of  the  jurisdictional 
facts  necessary  to  the  making  of  the  order. 
It  will  be  presumed  that  such  facts  were 
duly  established. — William  Wilson  Co.  v. 
Trainor,    27   Cal.   App.   43,   148   Pac.   954. 
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72.  Sane  —  Attachment  affalnat  wife'* 
property— Jurisdiction  cf  has  band  by  publi- 
cation.— Although  an  attachment  is  sought 
against  the  wife's  separate  estate,  jurisdic- 
tion of  the  husband  as  a  codefendant  may 
be  obtained  by  publication  of  summons 
against  him  where  he  can  not  be  person- 
ally served  therewith. — Bank  of  Venice  v. 
Hutchinson,   19  Cal.  App.   219,   125  Pac.   252. 

73.  Same  —  Collateral  attack. — An  order 
for  service  of  process  by  publication  is  un- 
impeachable by  collateral  attack. — McCau- 
ley  v.  Fulton,   44  Cal.  355,   361. 

74.  Vacation    of    order  — When    may    be 


made. — A  Judge  may  vacate  an  order  for 
publication  of  summons  where  upon  exam- 
ination of  the  affidavit,  he  finds  a  total  lack 
of  a  statement  of  facts  sufficient  to  author- 
ize the  order  to  be  made  in  the  first  in- 
stance, and  such  right  may  exist  where  it 
appears  that  the  affidavit  was  fraudulent. 
It  makes  no  difference  that  another  judge 
acted  id  the  attempt  to  set  aside  the  order, 
the  second  judge  would  have  exactly  the 
same  authority  as  the  one  who  had  first 
examined  and  passed  upon  the  sufficiency. — 
Porter  v.  Superior  Court,  30  Cal.  App.  608, 
159  Pac.  222. 


§  413.  MANNER  OF  PUBLICATION.  The  order  must  direct  the  publica- 
tion to  be  made  in  a  newspaper,  to  be  designated,  as  most  likely  to  give  notice 
to  the  person  to  be  served,  and  for  such  length  of  time  as  may  be  deemed 
reasonable,  at  least  once  a  week ;  but  publication  against  a  defendant  residing 
out  of  the  state ;  or  absent  therefrom,  must  not  be  less  than  two  months.  In 
case  of  publication,  where  the  residence  of  a  nonresident  or  absent  defendant 
is  known,  the  court  or  judge  must  direct  a  copy  of  the  summons  and  complaint 
to  be  forthwith  deposited  in  the  post-office,  directed  to  the  person  to  be  served, 
at  his  place  of  residence.  When  publication  is  ordered,  personal  service  of  a 
copy  of  the  summons  and  complaint  out  of  the  state  is  equivalent  to* publication 
and  deposit  in  the  post-office,  and  in  either  case  the  service  of  the  summons  is 
complete  at  the  expiration  of  the  time  prescribed  by  the  order  for  publication. 

History:  Enacted  March  11,  1872,  founded  upon  $31  of  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  299; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  131,  act  held  unconstitutional,  see  history.  S  5  ante. 


SERVICE  BY  PUBLICATION— MANNER 

OF. 

1.  Court   can   know   nothing  judicially — 
Except  from  affidavit. 

2,3.  Deposit  in  post-office — To  be  directed 
in  order  of  publication. 

4.  Same  —  Where  affiant   is,   instead   of 

where  order  made,  proper. 

5.  Failure   to-  obtain   personal   service — 

Entitles  to  service  by  publication. 

6.  Foreclosure  of  lien   on   state   lands — 

Service  controlled  by  Political  Code, 
section  3549. 

7.  "Forthwith"— Defined. 

8.  Knowledge  .  of    defendant 's    residence 

— Required    only   in   cases   of    non- 
residence  or  absence  of  defendant. 

9.  Mailing  not  required — Where  residence 

not  known. 

10.  Omission   of   word  "  forthwith  V — Im- 

material. 

11.  Order — Appointing    attorney    for   ab- 

sent defendant  valid. 

12.  Same — Made    on   affidavit   and    other 

evidence  not  invalid. 

13.  Same — Not  invalid   unless  method  of 

giving   notice   unreasonable   or  un- 
lawful. 


14, 15.  Personal  service  out  of  state — May  be 
made. 

10.  Presumption — In  favor  of  designation 
of  proper  newspaper. 

17.  Provision    for    appointing    attorney — 

Constitutional. 

18.  Publication — Affects    only    service    of 

summons. 

19.  Same — For  fourteen  consecutive  weeks 

sufficient. 

20.  Same — For    thirty    days    only    insuffi- 

cient to  appoint  attorney. 

21.  Publication  of  summons — Must  not  be 

less  than  two  months. 

22.  Same — As  originally  issued,  valid. 
23, 24a.  Same — On  Sunday  not  invalid. 

25.  Same — Same — Order  to  vacate  default 

judgment. 

26.  Substituted  service — Not  complete  un- 

less copy  deposited  in  post-office. 

27.  Validity  of   provision   for  substituted 

service — Beyond  attack. 

28.  Registration  of  copies  mailed — Rule  of 

court. 

Am  to   divorce,   publication   la,   see,    post. 
8  416  and  note. 

Ae    to    effect    of    acceptance    of    proceaa 
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•erred  by  publication  or  personally  outside 
of  state,  see  note  24  L.  R.  A.  (N.  S.)  1279. 

As  to  Judgment  after  service  by  publica- 
tion for  nonresident,  see  Renter  v.  Hurlbut, 
81  Wis.  24,  14  L.  R.  A.  662,  60  N.  W.  783; 
also,  note  35  L.  R.  A.  70. 

As  to  judgment  by  default,  see,  post,  ft  585, 
subd.  8  and  note. 

As  to  Jurisdiction  after  service  by  publi- 
cation, see,  post,  9  416  and  note. 

As  to  proof  of  publication,  see,  post, 
55  415,  2010,  2011  and  notes. 

As  to  proof  of  service  by  affidavit,  see, 
post,   5  2009  and  note. 

As  to  service  by  publication  of  summons 
in  proceedings  against  delinquent  purchas- 
ers of  land  from  the  state,  see  Kerf's  Cyc. 
Pol.  Code,  2d  ed.,  5  3649  and  note. 

1.  Court  can  know  nothing  judicially— - 
Except  from  affidavit. — Whole  statute  upon 
subject  of  service  by  publication  Is  to  be 
read  together,  and  section  31  requires  that 
where  residence  Is  known  order  shall  direct 
copy  of  summons  and  complaint  to  be  forth- 
with deposited  in  post-office,  directed  to  per- 
son to  be  served  at  his  place  of  residence. 
In  granting  order,  court  or  judge  acts  ju- 
dicially, and  can  know  nothing  about  facts 
upon  which  order  is  to  be  granted  except 
from  affidavit  presented  by  applicant. — 
Rlcketson  v.  Richardson,  26  Cal.  149,  154. 

2.  Deposit  In  post-offlce— To  be  directed 
In  order  of  publication. — Order  for  publica- 
tion when  made  must  "direct  copy  of 
summons  and  complaint  to  be  forthwith  di- 
rected to  the  person  to  be  served  at  his 
place  of  residence,"  when  known.  It  must 
not  only  be  deposited,  but  It  must  be  done 
"forthwith." — Forbes  v.  Hyde,  31  Cal.  342, 
351. 

3.  Jurisdiction  of  court  to  order  service 
•    of  summons  by  publication  is  brought  into 

exercise  by  presentation  of  affidavit  stat- 
ing that  "person  upon  whom  service  is  to 
be  made  resides  out  of  state."  If,  in  addi- 
tion to  this  fact,  it  Is  shown  by  affidavit 
that  residence  Is  known,  court,  in  addition 
to  directing  publication  of  summons,  must 
direct  copy  of  summons  and  complaint  to 
be  deposited  In  post-office,  "directed  to  per- 
son to  be  served  at  his  place  of  residence," 
and,  unless  it  appear  that  it  was  so  di- 
rected, record  will  fail  to  show  compliance 
-with  order,  and  proof  of  service  will  be  In- 
complete.— Parsons  v.  Weis,  144  Cal.  410, 
415,  77  Pac.  1007. 

4.  Same  —  Where  affiant  is,  instead  of 
-where  order  made,  proper. — Deposit  of  sum- 
mons and  complaint  In  post-office  at  San 
Francisco,  where  attorney  for  plaintiff  re- 
sided and  had  his  office,  instead  of  post- 
office  at  San  Jose,  where  order  for  publica- 
tion was  made,  was  not  improper,  and 
amended  complaint,  which  took  place  of 
original,  and  was  existing  pleading  on  part 
of    plaintiffs,   was   proper   pleading   to   de- 


posit under   order. — Mudge   v.   Steinhart,   78 
Cal.  84,  40,  12  Am.  St.  Rep.  17,  20  Pac.  147. 

5.  Failure  to  obtain  personal  service — 
Entitles  to  service  by  publication. — If  plain- 
tiff fails  to  procure  service  of  summons 
within  time  fixed  for  its  return,  and  it  is, 
therefore,  returned  not  served,  action  is  not 
thereupon  abated  nor  determined,  but  plain- 
tiff in  such  case  is  entitled  to  new  summons 
and  continuance  of  case  until  such  time  as 
he  can  procure  service  of  same  by  publica- 
tion or  otherwise. — Seaver  v.  Fitzgerald,  23 
Cal.  85,  90. 

6.  Foreclosure  of  lien  on  state  lands- 
Service  controlled  by  Political  Code,  section 
8M9. — In  action  brought  by  state  to  fore- 
close Interest  of  defendant  in  certain  lands 
purchased  by  him  from  state,  where  service 
of  summons  was  by  publication,  explicit 
provisions  of  section  3549,  Political  Code, 
which  provide  generally  that  publication  In 
this  class  of  cases  shall  be  for  "four  weeks" 
only,  control  and  provisions  of  above  sec- 
tion are  inapplicable. — People  v.  Norrls,  144 
Cal.  422,  423,  77  Pac.  998;  People  v.  Mason, 
144  Cal.  770,  78  Pac.  1118. 

7.  "Forthwith" — Defined.  —  Term  "forth- 
with," when  applied  to  performance  of  act, 
imports  that  it  shall  be  performed  as  soon 
as  by  reasonable  exertion  confined  to  that 
object  it  might  be;  and  which  might  con- 
sequently vary  according  to  circumstances 
of  each  particular  case.  Like  term  "im- 
mediately," it  Is  not  in  law  necessarily  con- 
strued *  as  time  immediately  succeeding 
without  Interval,  but  effectual  and  lawful 
time,  allowing  all  "adjuncts  and  accomple- 
ments"  necessary  to  give  act  full  legal 
effect  to  be  performed. — Anderson  v.  Goff, 
72  Cal.  65,  73,  1  Am.  St.  Rep.  34,  13  Pac.  73; 
Gunn  v.  Lauder,  10  N.  D.  889,  393,  87  N.  W. 
999;  Bank  of  Colfax  v.  Richardson,  34  Ore. 
518,   538,   76   Am.   St.   Rep.    664,   54   Pac.    359. 

8.  Knowledge  of  defendant's  residence 
—Required  only  in  case  of  nonresldence  or 
absence  of  defendant. —  Provision  of  this 
section,  that  "where  residence  of  nonresi- 
dent or  absent  resident  is  known,"  order 
must  direct  copy  to  be  deposited  in  post- 
office,  has  been  held  to  require  that  affida- 
vit must  show  whether  or  not  such  resi- 
dence is  known,  but  it  can  be  required  only 
in  cases  specified,  viz.:  in  case  of  nonresi- 
dent or  absent  defendant. — Ligare  v.  Cali- 
fornia S.  R.  Co.,  76  Cal.  610,  614,  18  Pac.  777. 

9.  Mailing  not  required— Where  residence 
not  known. — If  the  residence  of  defendant 
is  not  shown  by  the  affidavit  for  publica- 
tion to  be  known,  mailing  is  not  required. 
— Klokke  Investment  Co.  v.  Superior  Court, 
39  Cal.  App.  717,  179  Pac.  728. 

10.  Omission  of  word  "forthwith"— Im- 
material.— When  deposit  of  copy  in  the  post- 
office  was  made  on  day  order  was  signed, 
omission  of  word  "forthwith"  from  order 
of  service  of  summons  by  publication,  where 
it  stated  jurisdictional  facts  and  ordered 
publication    in    designated    paper    for    two 
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months  and  directed  copy,  etc.,  to  be  de- 
posited in  post-office,  etc.,  directed  to  de- 
fendant, was  at  most  Irregularity  which  did 
not  render  proceedings  void. — Anderson  v. 
Goff,  72  Cal.  66,  69,  73,  1  Am  St.  Rep.  34,  13 
Pac.  73. 


11.  Order— Appointing  attorney  for 
sent  defendant  valid. — In  action  upon  prom- 
issory note  against  Swedenstierna,  sum- 
mons was  returned  without  service,  and 
attorney  of  plaintiffs  made  affidavit  that  he 
was  informed  and  believed  that  Sweden- 
stierna was  then  in  state  and  concealed 
himself  to  avoid  service  of  process.  Order 
thereupon  made  by  court  appointing  attor- 
ney to  appear  for  Swedenstierna  was  valid, 
under  section  31,  Practice  Act,  allowing 
courts  to  appoint  attorneys  for  defendants 
in  lieu  of  publication. — Ware  v.  Robinson, 
9   Cal.    108,    112. 

12.  Same— Made  oa  affidavit,  and  other 
evidence,  not  Invalid. — Where  order  of  serv- 
ice by  publication  included  this  recital: 
"Upon  reading  and  filing  the  affidavit  of 
M.  A.  Luce,  and  it  satisfactorily ,  appearing 
therefrom,  and  from  the  files  in  the  cause 

,  and  other  evidence  produced  and  consid- 
ered." etc.,  affidavit  was  sufficient  to  sus- 
tain order,  and  it  does  not  matter  that  judge 
had  other  sources  of  information. — Ligare 
v.  California  S.  R.  Co.,  76  Cal.  610,  615, 
18  Pac.  777. 

13.  Same— Not  Invalid  unless  method  of 
Klvlnjc    notice   unreasonable    or    unlawful. — 

Order  must  direct  publication  to  be  made 
in  newspaper  to  be  designated  as  most  likely 
to  give  notice  to  person  to  be  served,  and 
for  such  length  of  time  as  may  be  deemed 
reasonable,  at  least  once  a  week;  but  pub- 
lication against  defendant  residing  out  of 
state  or  absent  therefrom,  must  not  be  less 
than  two  months.  Unless  method  of  giv- 
ing notice  above  prescribed  is  unreasonable, 
or  is  in  conflict .  with  some  provision  of 
constitution  or  principle  of  natural  Justice, 
it  can  not  be  held  invalid,  in  determining 
which,  nature  of  action  and  effect  of  judg- 
ment must  be  considered. — Perkins  v.  Wake- 
ham,  S6  Cal.  580,  582,  21  Am.  St.  Rep.  67, 
25  Pac.  51. 

14.  Personal  service  out  of  state— May 
be  made. — In  action  to  foreclose  mortgage 
against  defendant  absent  from  state,  affi- 
davit made  by  one  Dawson  in  which  he 
swears  that  he  is  over  twenty-one  years 
old,  not  party  to  the  action,  etc.,  and  that 
he  served  summons  personally  on  defend- 
ant by  giving  him  copy  thereof  together 
with  copy  of  complaint,  etc.,  on  certain  day 
in  Clinton  county,  in  state  of  Missouri, 
does  not  show  want  of  jurisdiction.  The 
action  is  not  in  personam,  but  direct  pro- 
ceeding to  reach  and  affect  interest  in  prop- 
erty within  state.  In  other  words,  it  is  of 
nature  of  proceeding  in  rem,  in  which  per- 
sonal service  is  not  necessary,  but  which 
may  be  made  as  prescribed  In  this  section. 
— La  Fetra  v.  Gleason,  101  Cal.  246,  248, 
35  Pac.  766. 


16.  Personal  service  out  of  state  may  be 
made,  if  at  all,  only  when  publication  of 
summons  has  been  ordered. — McBlain  v. 
McBlain,   77  Cal.  507,  510,   20  Pac.  61. 

See  note  29  Am.  St.  Rep.  865. 

16.  Presumption— In  favor  of  designa- 
tion of  proper  newspaper. — Order  directed 
summons  to  be  published  in  certain  news- 
paper, with  time  it  was  to  be  thus  pub- 
lished, and  presumption  was  that  justice 
designated  such  particular  paper,  because  it 
was  most  likely  to  give  notice  to  person 
to  be  served;  but  it  was  not  necessary 
for  him  to  state  In  order  that  such  was  his 
reason. — Seaver  v.  Fitzgerald,  23  Cal.  85,  91. 

17.  Provision  for  appointing;  attorney — 
Constitutional.  —  Provision  of  section  31, 
Practice  Act,  allowing  court  to  appoint  at- 
torneys for  defendants  In  lieu  of  publica- 
tion, is  not  in  violation  of  constitution  of 
United  States  or  of  constitution  of  this 
state,  both  providing  that  no  person  shall 
be  deprived  of  life,  liberty,  or  property 
without  process  of  law.  Under  theory  of 
Practice  Act,  defendant,  when  summoned  In 
manner  prescribed,  is  as  duly  brought  into 
court  as  if  personally  served  with  summons, 
and,  as  legitimate  result  of  being  legally 
in  court,  unless  he  denies  allegations  of 
complaint  within  six  months,  he  is  held  to 
admit  them  to  be  true,  and  can  not  after- 
wards show  their  falsity. — Ware  v.  Robin- 
son, 9  Cal.  107,  108,  112. 

18.  Publication— Affects  only  service  of 
summons. — In  Practice  Act,  section  31,  pro- 
viding for  service  on  nonresidents  by  pub- 
lication, it  is  declared  that  service  of 
summons  shall  be  deemed  complete  at  ex- 
piration of  time  prescribed  by  order  of 
publication.  Publication  affects  only  serv- 
ice of  summons,  and  as  defendant  has  forty 
days  to  answer  after  service  of  summons,  it 
follows  he  must  be  entitled  to  forty  days 
after  lapse  of  period  of  publication. — Gre- 
well  v.  Henderson,  5  Cal.  465,  466;  Stearns  v. 
Aguirre,  6  Cal.  176,  182;  Conley  v.  Morris, 
6  Colo.   212,  213. 

10.  Same  —  For  fourteen  consecutive 
weeks  sufficient. — Where  defendant  is  non- 
resident of  state,  and  summons  must  be 
published  "at  least  once  a  week,"  and  pub- 
lication "shall  not  be  less  than  three 
months,"  publication  which  was  made  on 
tenth  of  January  and  on  the  ninth  of  April 
and  once  in  every  intervening  week,  mak- 
ing in  all  publication,  in  each,  of  four- 
teen consecutive  weeks,  period  of  publica- 
tion covered  entire  period  of  three  calendar 
months,  and  was  sufficient. — Savings  &  L.  S. 
v.  Thompson,  32  Cal.  347,  350;  Derby  v! 
Modesto,  104  Cal.  515,  522,  38  Pac.  900.  See 
Neb.  McGinn  v.  State,  46  Neb.  427,  438,  60 
Am.  St.  Rep.  617,  621,  30  L.  R.  A.  450,  65 
N.  W.  46.  Nev.  Nevada  v.  Yellow  Jacket 
S.  M.  Co.,  5  Nev.  415,  426.  N.  D.  Pinlayson 
v.  Peterson,  5  N.  D.  587,  589,  57  Am.  St 
Rep.  584,  587,  33  L.  R.  A.  532,  67  N.  W.  95?" 

20.  Same — For  thirty  days  only  Insuffl. 
clent  to  appoint  attorney. — Where   at   time 


794 


Tit.  V.J 


PUBLICATION   OF  SUMMONS — SEVERAL  DEFENDANTS. 


•  414 


of  institution  of  suit  and  for  several  days 
afterwards  defendant  was  resident  of  San 
Francisco,  but  at  time  of  affidavit  for  an 
order  of  service  by  publication  he  was  be- 
yond limits  of  state,  and  had  not  since 
returned,  under  statute  which  required  that 
in  cases  where  party  to  be  served  is  out 
of  state,  publication  must  be  made  at  least 
three  months,  publication  for  period  of 
thirty  days  was.  insufficient  to  authorize 
appointment  of  an  attorney  for  defendant. 
—Jordan  v.  Giblin,  12  Cal.  100,  103. 

21.  Publication  of  summons— Must  not  be 
lesa  than  two  months. — Publication  of  sum- 
mons against  defendant  residing:  out  of 
state  or  absent  therefrom  must  not  be  less 
than  two  months.  Where  first  publication 
was  made  upon  June  14th,  and  period  of 
two  month's  expired  upon  August  13th, 
thirty  days  must  lapse  after  that  time  be- 
fore default  can  be  taken,  and  default 
taken  upon  September  11th  was  prematurely 
taken. — Foster  v.  Vehmeyer,  133  Cal.  459, 
460,  65  Pac.  974. 

22.  Same— As    originally    issued,    valid.— 

In  action  commenced  by  O'Melveny  as  at- 
torney for  plaintiff,  where  his  name  was 
indorsed  on  summons  as  attorney  for  plain- 
tiff, and  thereafter,  but  before  order  of 
publication  made,  an  order  was  made  sub- 
stituting: other  attorneys  as  attorneys  for 
plaintiff,  but  summons  was  published  as 
originally  issued  with  name  of  O'Melveny 
indorsed  as  attorney  for  plaintiff,  as  there 
is  no  requirement  that  names  of  attorneys 
afterwards  substituted  for  original  attor- 
ney for  plaintiff  shall  be  indorsed  on  sum- 
mons, summons  was  properly  published  in 
form  in  which  it  was  issued. — Dunlap  v. 
Steere,  92  Cal.  344,  354,  27  Am.  St.  Rep.  143, 
16  L.  R.  A.  361,  28  Pac.  563. 

23.  Same— On  Sunday,  not  Invalid. — Fact 
that  publication  of  summons,  including  the 
last,  were  on  Sunday,'  paper  in  which  pub- 
lication was  made  being  regularly  issued 
on  Sundays  as  well  as  on  week  days,  does 
not  vitiate  service  on  ground  that  under 
our  statute  Sunday  is  dies  non.  Service  is 
not  actual  and  is  not  made  by  single  act. 
It  consists  of  series  of  acts  running  through 
long  period  of  time,  and  its  specific  acts 
required  by  statute  have  been  performed 
according  to  both  letter  and  spirit  of  its 
provisions. — Savings  &  L.  Soc.  v.  Thompson, 
32  Cal.  347.  353;  Derby  v.  Modesto,  104  Cal. 
515,  522,  38  Pac.  900;  Smith  v.  Hazard,  110 
Cal.  145.  149,  42  Pac.  465i 

See  Kerr's  Civ.  Code,  2d  ed.,  9  10  and  note 
pars.  21-26. 


24.  Referred  to  in  Malmgren  v.  Phlnney, 
50  Minn.  457,  463,  18  L.  R.  A.  753,  52  N.  W. 
916  (holding  a  publication  on  Memorial  day 
valid,  and  distinguishing  such  from  one 
made  on  Sunday,  which  was  held  invalid). 

24a.  Compares  McLaughlin  v.  Wheeler, 
2  S.  D.  379,  383,  50  N.  W.  834  (where  publica- 
tion on  Sunday  was  held  Invalid). 

25.  Same— 'Same— Order  to  vaeate  default 
jndarment  because  such  publication  was  in- 
sufficient, is  not  an  appealable  order  in  a 
case  where  the  court  had,  before  entering 
the  default,  denied  defendant's  motion  to 
quash  the  service  of  summons,  because  the 
order  refusing  to  quash  could  have  been 
reviewed  on  appeal  from  the  Judgment. — 
Payne  v.  Pullam,  42  Cal.  App.  728,  187  Pac. 
127. 


26.  Substituted  service— Not  complete  un- 
less copy  deposited  In  post-ofllce. — In  action 
against  defendants,  who  are  nonresidents 
of  state  and  whose  residence  was  known, 
where  order  of  publication  required  copies 
of  summons  to  be  forwarded  to  defendants 
by  mail,  substituted  service  was  not  com- 
plete unless  copy  of  summons  and  complaint 
was  deposited  in  post-office,  directed  to 
defendant  as  required  by  order. — Schart  v. 
Schart,  116  Cal.  91,  93,  47  Pac.  927;  Strode 
v.  Strode,  6  Idaho  67,  74,  96  Am.  St.  Rep. 
249,  52  Pac.  161. 

See  note  61  Am.  St.  Rep.  495. 

27.  Validity  of  provision  for  substituted 
service— Beyond  attack. — Power  of  legisla- 
ture to  provide  for  constructive  service  of 
process  has  so' often  been  exercised,  and 
validity  of  such  service  has  so  frequently 
been  recognized,  both  directly  and  in- 
directly, by  courts  of  this  state,  as  well  as 
those  of  most  of  states  of  union,  that  it 
may  be  recorded  as  beyond  reach  of  attack 
on  constitutional  grounds. — Eitel  v.  Foote. 
39  Cal.  439,  441:  Crall  v.  Board  of  Direc- 
tors, 87  Cal.  140,  148,  26  Pac.  797.  Ala. 
Driggers  v.  Cassady,  71  Ala.  529,  533.  III. 
Graceland  C.  Co.  v.  People,  92  111.  619,  622. 
Minn.  Chauncey  v.  Wass,  35  Minn.  1,  27,  25 
N.  W.  457,  30  N.  W.  826.  Fed.  Lee  v.  Rogers, 
2  Sawy.  C.  C.  549,  567,   15  Fed.  Cas.   225. 

See  94  Am.  Dec.   765. 

28.  Registration  of  copies  mailed— -Rule 
of  court. — Where  copies  of  the  complaint 
and  summons  are  mailed  in  compliance  with 
the  statute  and  order  of  the  court,  it  is  suf- 
ficient, although  not  registered  as  required 
by  a  rule  of  court,  since  the  statutory  re- 
quirements can  not  be  added  to  or  limited 
by  a  rule  of  court. — Klokke  Investment  Co. 
v.#  Superior  Court,  39  Cal.  App.  717,  179  Pac. 
728. 


§  414.  PROCEEDINGS  WHERE  THERE  ARE  SEVERAL  DEFENDANTS, 
AND  PART  ONLY  ARE  SERVED.  When  the  action  is  against  two  or  more 
defendants  jointly  or  severally  liable  on  a  contract,  and  the  summons  is  served 
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on  one  or  more,  but  not  on  all  of  them,  the  plaintiff  may  proceed  against  the 
defendants  served  in  the  same  manner  as  if  they  were  the  only  defendants. 
History:     Enacted  March  11,  1872,  founded  upon  §  32  of  Practice  Act 

SEVERAL  DEFENDANTS— SOME  ONLY 

SERVED. 

1.  Default  of  one  of  several  defendants 
— Not  basis  for  entry  of  final  judg- 
ment. 

2,3.  Failure  to  prove  joint  liability — Jus- 
tifies judgment  against  one  liable. 

4.  Husband  and  wife — Husband  must  not 

only  be  named — He  must  be  served, 
in  an  action  against  wife. 

5.  Same — Living  apart — Action  by  serv- 

ant for  wages — Dismissal  of  husband 
because  not  served. 

6.  Same — Editorial  note. 

7.  Joint  .and  several  liability — Judgment 

against  one  of  several  defendants. 

8.  Same — Service  on  part  of  defendants 

only. 

9.  Joint  contract — All  parties  necessary 

defendants — Judgment   against    one 
defendant. 

10.  Joint  official  bond — Action   on — Prin- 

cipal can  not  be  held  alone  responsi- 
ble. 

11.  Joint  tort-feasors  —  Same  duty  owed 

by  each — Action  against  one,  any, 
or  all. 

12.  Same — Separate  duty  owed  by  each — 

Action  against  all.     . 

13.  Same — Same — Same  —  Injury  by  col- 

lision   between    railroad    locomotive 
and  street-car. 

14.  Same  —  Same  —  Same  —  General    doc- 

trine. 


15.  Same — Same  —  Same  —  Pennsylvania 

doctrine. 

16.  Same — Same — Same — Other    divergent 

doctrines. 

17.  Judgment — Against    joint    defendants 

served. 

18.  Same — Against    joint    property    justi- 

fied  by   Practice   Act,   section   32 — 
Not  justified  by  code. 

19, 20.  Same  -*-  By  default  against  parties 
served  when  severally  liable. 

21.  Same — Entered    against    one,    of    two 

joint  defendants,  who  appeared. 

22.  Same — In  joint  and  several  actions. 

23.  Same — Entered  by  default  against  par- 

ties not  served,  void. 

24.  Same — Several  defendants — Some  only 

served. 

25.  Partner's  obligation — Merged  in  judg- 

ment against  less  than  all. 

26.  Person  not  served  not  proper  party  to 

action  on  judgment. 

27,28.  Provision  that  judgment  bind  joint 
property  —  Inapplicable  to  foreclo- 
sure. 


29.  Separate  judgment — Against  one  of 
two  defendants,  found  liable. 

30,31.  Same  —  Not    entered   against   debtors 
sued  jointly. 

82.  Service  of  process — Essential  to  juris- 
diction— Judgment  of  sister  state. 

33.  Service  on  all  defendants  —  Essential 
to  valid  several  judgment. 

84,35.  Same — In  action  against  partners. 

36.  Single  judgment  —  May  be  entered 
against  defendant  only  who  ap- 
peared. 

87,88.  Section    supersedes    common-law    rem- 
edy of  outlawry. 

39.  Verdict  regular  against  defendants 
who  appeared  and  answered,  only. 

As  to  action  against  business  associates* 

see,  ante,  5  888  and  note. 

An  to  action  against  different  parties  to 
commercial     paper    or     Insurance     policies* 

see,  ante,  9  383  and  note. 

Am   to   appearance   equivalent   to   service, 

see,  post,  55  416,   1014  and  notes. 

As  to  costs  where  defendant  does  not  an- 
swer in  action  to  qnlct  title*  see,  post,  5  739 
and  note. 

As  to  entry  of  defanlt  for  failure  to  an- 
swer, see,  post,  85  432,  585,  872  and  notes. 

As  to  how  defendnntn  are  served,  see, 
ante,  55  410,  411  and  notes. 

An  to  Joining  persons  severally  liable 
npon  Instrument,  see,  ante,   5  383  and  note. 

An  to  Joint  debtors  after  Judgment,  pro- 
ceed Ins;*  against,  see,  post,  55  989,  2010,  2011 
and  notes. 

As  to  Judgment  against  some  defendants, 
proceedings  continuing  against  the  others, 

see,  post,  5  579  and  note. 

An  to  Judgment  on  Joint  liability,  effect 
as  to  person  not  served,  see  note  1  L.  R.  A. 
311. 

As  to  non-abatement  of  action,  by  death, 
marriage  or  other  disability,  see,  ante,  5  385 
and  note. 

As  to  ordering  other  parties  brought  In  nn 
defendants,  see,  ante,   5  389  and  note. 

As  to  partners  under  fictitious  names  111. 
lng  certificate,  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  S§  2466  et  seq.  and  notes. 

As  to  proof  of  service,  see,  post,  55  415, 
2009-2011  and  notes. 

As  to  release  of  Joint  debtors  not  n  dis- 
charge of  others,  see  Kerr's  Cyc.  Civ.  Code, 
2d   ed.,    5  1543   and   note. 

As  to  relief  to  plaintiff  If  there  be  no  an- 

see,  post,  5  680  and  note. 


As  to  service  of  copy  of  complaint,   see, 
ante,  5  410  and  post,  5  527  and  note. 
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A*   to   service   on   corporation   see,  ante, 
$  411  and  note. 

A*  to  service  on  guardian,  equivalent  to 
service  on  ward,  see,  post,  8  1722  and  note. 

A*  to  service  of  notice  oa  tenant  Molding 
over,  see,  post,  fi  1162  and  note. 

A»  to  substitution  of  another  for  defend- 
ant, see,  ante,   §  386  and   note. 

As    to     tenants    In  'common     proceeding 
against,  see,  ante,  9  384  and  note. 

1.  Default  of  one  of  several  defendants — 
Not   basis  for  entry  of  final  judgment. — In 

action  by  plaintiff  against  defendants  upon 
joint  and  several  promissory  note,  where 
one  of  defendants  made  default,  other  an- 
swered, it  was  error  to  enter  final  judg- 
ment against  defaulting  defendant  pending 
proceeding.  By  bringing  Joint  action,  plain- 
tiff must  be  governed  by  same  rules  which 
would  have  applied  if  contract  originally 
had  been  joint,  and  not  Joint  and  several.— 
Stearns  v.  Aguirre,  6  Cal.  176,  182;  Ware  v. 
Robinson,  9  Cal.  107,  108.  112. 

2.  Falfure  to  prove  Jolat  liability — Justi- 
fies Judgment  against  one  liable.— In  action 
on  contract  against  two  or  more  defend- 
ants, plaintiff,  failing  to  make  out  Joint 
liability  of  all,  may  take  Judgment  against 
one  or  more  who  are  proved  to  be  liable. — 
Rowe  v.  Chandler,  1  Cal.  167,  179;  Sterling 
v.  Hanson,  1  Cal.  478,  479;  Lewis  v.  Clarkin, 
18  Cal.  399,  400;  People  v.  Frisble,  18  Cal. 
402,  404;  Shain  v.  Forbes,  82  Cal.  577,  683, 
23  Pac.  198.  See  Idaho.  Bloomingdale  v. 
Du  Bell,  1  Idaho  38.  Moat.  Conklln  v.  Fox, 
3  Mont.  208,  211;  Knatz  v.  Wise,  16  Mont. 
555,  558,  41  Pac.  710.  9.  D.  North  Star  B. 
&  S.  Co.  v.  Stebbins,  3  S.  D.  540,  546,  54 
N.  W.  593.  Fed.  Atlantic  &  P.  R.  Co.  v. 
Laird,  164  U.  S.  393,  41  L.  ed.  485,  17  Sup.  Ct. 
Rep.  393. 

3.  Compares  Stearns  v.  Aguirre,  6  Cal. 
176,  184  (in  which  court  unwarrantedly  de- 
clare that  Rowe  v.  Chandler  does  not  hold 
as  above  noted). 

4.  Husband  and  wife — Husband  must  not 
only  be  named— He  must  be  served.  In  an 
action  against  wife*— In  action  to  foreclose 
chattel  mortgage  on  property  of  defendant, 
Mrs.  Porsh,  who  was  duly  served  with  sum- 
mons, under  express  provisions  of  statute, 
husband  is  necessary  party  defendant  and 
must  not  only  be  named  in  complaint,  •  but 
served.  In  suit  against  wife,  husband  has 
no  interest,  but  he  is  Joined  solely  for  her 
protection.— McDonald  v.  Porsh,  136  Cal.  301, 
302,  68  Pac.  817. 

5.  Same — Living  apart — Action  by  serv- 
ant for  wages— Dismissal  of  husband  be- 
cause not  served,  does  not  affect  the  obliga- 
tion of  the  wife,  under  the  provisions  of 
section  171,  Civil  Code,  to  pay  for  neces- 
saries ftrrnished,  and  services  rendered,  to 
husband  and  wife  while  they  were  living 
together  as  such;  the  obligation  of  the  hus- 
band and  wife  In  such  a  case  being  Joint 


and  several. — Wlsnom  v.  McCarthy,  —   Cal. 
App.  — .  192  Pac.  337. 

6.  Same  —  Editorial  note.  —  Since  the 
amendment  by  the  legislature  of  1913  and 
1921  to  section  370,  ante,  enlarging  the 
powers  of  married  women  to  sue  and  be 
sued  the  same  as  though  they  were  un- 
married, the  former  rule,  as  announced  in 
paragraph  4  above,  is  no  longer  applicable. 
— See,  ante,  fi  370,  note  pars.  1,  2. 

7.  Joint  and  several  liability— Judgment 
against    one    of    several   defendants,    in    an 

action  on  a  joint  and  several  contract,  may 
be  rendered,  where  such  defendant  volun- 
tarily appears. — Bell  v.  Adams,  150  Cal.  774, 
90  Pac.  118. 

8.  Same— Service  oa  part  of  defendants 
only. — In  action  against  several  defend- 
ants on  their  Joint  and  several  liability 
plaintiff  may  proceed  against  defendants 
who  have  been  served  with  process  as 
though  they  were  the  only  defendants  and 
judgment  may  be  rendered  on  the  liability 
of  any  defendant  without  regard  to  the  lia- 
bility of  other  defendants. — Bakersfleld  Im- 
provement Co.  v.  Bakersfleld  Theatre  Co., 
40  Cal.  App.  708,  181  Pac.  851. 

9.  Joint  contract— All  parties  necessary 
defendants  Judgment  against  one  defend- 
ant by  default,  and  in  favor  of  the  other 
defendants  not  permissible. — Kingsland  v. 
iCoeppe,  137  111.  844,  18  L.  R.  A.  649,  28  N.  E. 
48. 

10.  Joint  onteJal  bond— Action  on— Prin- 
cipal can  not  be  beld  alone  responsible. — 
In  the  case  of  a  Joint  official  bond,  in  suit 
brought  for  its  breach,  the  principal  alone 
can  not  be  held  responsible.  Thus,  where 
a  Joint  official  bond  of  a  county  treasurer 
Is  sued  upon  because  of  defalcations,  and 
because  of  the  fact  that  the  defalcations,  or 
some  of  them  occurred  during  an  extended 
term  of  service  beyond  that  for  which  the 
bond  was  given  the  sureties  are  released 
as  to  the  defalcations  accruing  during  the 
extended  term,  there  can  be  no  judgment  in 
such  action  against  the  principal  as  the 
defalcations  occurring  during  the  extended 
term  not  covered  by  the  bond  sued  upon. — 
Kings  County  v.  Ferry,  6  Wash.  536,  34 
Am.  St.  Rep.  880,  19  L.  R.  A.  500,  32  Pac. 
538. 

11.     Joint   tort-feasors— Same    duty    owed 
by    eacb— Action   against   one,    any,   or    all. 

— In  a  case  in  which  two  or  more  persons 
owe  to  another  the  same  duty,  and  by  their 
common  neglect  of  that  duty  such  other  is 
injured,  an  action  to  recover  for  such  in- 
juries may  be  maintained  against  one,  any, 
or  all  of  such  tort-feasors-. — Cole  v.  Roe- 
Ming  Const.  Co.,  166  Cal.  448,  105  Pac.  266; 
Lang  v.  Li  Hey  &  Thurston  Co.,  20  CaL  App. 
229,  223,  224,  128  Pac.  1028,  1031;  Matthews 
v.  Delaware,  L  «  W.  R.  Co.,  56  N.  J.  L. 
(27  Vr.)  34,  22  L.  R.  A.  261,  27  Atl.  919. 

As    to    wbere    tbe    torts,   thougb    several, 
relate  to  and  Involve  tbe  title  to  real  prop- 
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erty,  all  the  tort-feasors  required  to  be 
joined,  see,  ante,  9  379,  note  pars.  155-157. 

12.  Same— Separate  duty  owed  by  each— 
Action  against  all. — In  a  case  in  which  two 
or  more  persons  owe  to  another  a  separate 
duty,  and  each  wrongfully  neglects  to  per- 
form his  respective  separate  duty,  because 
of  which  neglect  such  third  person  is  in- 
jured, notwithstanding*  the  fact  that  the 
respective  duties  are  separate  and  discon- 
nected, and  the  negligence  of  each  was 
without  concurrent  understanding  or  act, 
where  such  several  negligence  occurred  and 
united  together  in  causing  injury,  the  tort 
is  joint,  and  an  action  to  recover  damages 
for  the  injuries  may  be  maintained  jointly 
against  all. — Newman  v.  Fowler,  37  N.  J.  L. 
(8  Vr.)  89;  Matthews  v.  Delaware,  L.  &  W. 
R.  Co.,  56  N.  J.  L.  (27  Vr.)  34,  22  L.  R.  A. 
261,  27  Atl.  919. 

California  doctrine,  as  announced  in  some 
of  the  cases,  seems  to  be  in  conflict  with 
this  general  rule  and  better  doctrine. — 
See,   ante,    §  379,   note   pars.   158-160. 

13.  Same— Same— Same— Injury  by  colli- 
sion between  railroad  locomotive  and 
street-car. — Thus,  one  who  is  injured  by  a 
collison  between  the  locomotive  of  a  rail- 
road company  and  the  car  of  a  street  rail- 
road company,  in  which  car  he  is  at  the 
time  a  passenger,  may  maintain  a  Joint  ac- 
tion against  both  companies,  in  those  in- 
stances in  which  the  collision  was  due  to 
and  produced  by  the  neglect  of  the  rail- 
road company  to  give  notice  of  the  ap- 
proach of  the  locomotive,  concurring  with 
the  neglect  of  the  street  railroad  company 
to  observe  proper  care  in  crossing  the  rail- 
road company's  tracks. — Matthews  v.  Dela- 
ware, L.  &  W.  R.  Co.,  56  N.  J.  L.  (27  Vr.) 
34,  22  L.  R.  A.  261,  27  Atl.  919. 

14.  Same  —  Same  —  Same  —  General  doc- 
trine.— The  rule  laid  down  in  the  preceding 
paragraph  is  the  general  doctrine  in  this 
country  upon  the  subject  as  to  the  joint 
liability  in  such  cases. — See  111.  Wabash,  St. 
L.  &  P.  R.  Co.  v.  Shacklet,  105  111.  364,  44 
Am.  Rep.  791;  Union  Transit  Co.  v.  Shack- 
let, 119  111.  232,  10  N.  B.  896;  Village  of  Car- 
terville  v.  Cook,  129  111.  152,  16  Am.  St.  Rep. 
248,  4  L.  R.  A.  721,  22  N.  E.  14.  Mich.  Cuddy 
v.  Horn,  46  Mich.  696,  41  Am.  Rep.  178,  10 
N.  W.  32.  N.  Y.  Colegrove  v.  N.  Y.  &  N.  H. 
R.  Co.,  20  N.  Y.  492,  75  Am.  Dec.  418;  Web- 
ster v.  Hudson  River  R.  Co.,  38  N.  Y.  260; 
Barrett  v.  Third  Ave.  R.  Co.,  45  N.  Y.  628; 
Slater  v.  Mersereau,  64  N.  Y.  138;  Arctic 
Fire  Ins.  Co.  v.  Austin,  69  N.  Y.  470,  30  Am. 
Rep.  221;  Cooper  v.  Eastern  Transportation 
Co.,  75  N.  Y.  116.  Ohio.  Cleveland  C.  &  C.  R. 
Co.  v.  Terry.  8  Ohio  St.  570.  Vt.  Hunt  v. 
Pownal,  9  Vt.  414. 

See,  also,  notes  10  Am.  St.  Rep.  250,  4 
L.  R.  A.   721. 

15.  Some— Same  —  Same  —  Pennsylvania 

doctrine  is  out  of  harmony,  in  some  of  the 
decisions,  which  decisions  adhere  to  the  doc- 
trine  of   Thorogood  v.   Bryan,   8  C.   B.   115, 


which  case  was  overruled  in  England  in  The 
Bernina,  L.  R.  12  Prob.  Div.  38,  13  App. 
Cas.  1.  The  Pennsylvania  cases  referred  to 
are:  Kl-auder  v.  McGrath,  35  Pa.  St.  128, 
78  Am.  Dec.  329;  Lockhart  v.  Lichtenthaler, 
46  Pa.  St.  151;  North  Pennsylvania  Co.  v. 
Mahoney,  57  Pa.  St.  187;  Borough  of  Carlisle 
v.  Brisbane,  113  Pa.  St.  544,  57  Am.  Rep. 
483,  6  Atl.  372;  Dean  v.  Pennsylvania  R.  Co., 
129  Pa.  St.  520,  6  L.  R.  A.  143,  18  Atl.  718. 

16.  Same— Same— Same— Other  divergent 
doctrines  in  Maine  and  Massachusetts.  — 
Moulton  v.  Sanford,  51  Me.  127;  Wellcome  v. 
Leeds,  51  Me.  313;  Rowell  v.  City  of  Lowell, 
73  Mass.  (7  Gray)  103,  66  Am.  Dec.  464; 
Kidder  v.  Dunstable,  73  Mass.  (7  Gray) 
104;  Shepard  v.  Inhabitants  of  Chelsea,  86 
Mass.  (4  Allen)   113. 

17.  Judgment— Against  joint  defendant* 
served. — When  cause  of  action  is  against 
several  defendants  jointly,  portion  only  of 
whom  are  served,  judgment  may  be  taken 
against  those  served  under  this  section,  and 
proceedings  may  afterwards  be  had  in  such 
cases  against  those  not  served  under  sec- 
tion 989,  post. — Roberts  v.  Donovan,  70  Cal. 
108,  114,  9  Pac.  180,  11  Pac.  599. 

18.  Same— Against  joint  property  justi- 
fied by  Practice  Act,  section  32 — Not  justi- 
fied by  code. — In  action  against  copartners, 
in  which  all  copartners  are  named  as  de- 
fendants, where  two  of  defendants  were  not 
served,  judgment  rendered  against  all  de- 
fendants with  direction  that  plaintiff  have 
execution  against  separate  property  of  par- 
ties served  and  joint  property  of  all  defend- 
ants, is  erroneous.  The  action  is  not  in- 
stituted under  section  388,  ante. — Davidson 
v.  Knox,  67  Cal.  143,  145,  7  Pac.  413:  Feder 
v.  Epstein,  69  Cal.  456,  457,  10  Pac.  785; 
Hamner  v.  Ballantyne,  16  Utah  436,  439.  67 
Am.  St.  Rep.  643,  52  Pac.  770. 

19.  Same  —  By  default  against  parties 
•erved  when  severally  liable.  —  In  action 
against  defendants  severally  liable,  clerk 
can,  upon  application  of  plaintiff,  enter 
judgment  by  default  against  parties  served, 
without  regard  to  other  parties  named  In 
complaint. — Kelly  v.  Van  Austin,  17  Cal. 
564,   566. 

20.  This  section  authorizes  plaintiff  to 
proceed  against  those  served  (when  liabil- 
ity is  joint)  as  if  they  alone  were  joint 
obligors,  but  does  not  authorize  him,  or 
clerk,  to  treat  each  one  of  those  served,  if 
more  than  one  (jointly  liable  with  others), 
as  if  contract  were  his  several  contract. 
Defaults  of  each  may  perhaps  be  separately- 
entered  as  each  becomes  due,  but  clerk  can 
not  relieve  any  of  defendants  from  conse- 
quences of  his  default,  and  judgment  en- 
tered by  him  is  invalid.— Wharton  v.  Harlan 
68  Cal.   422,   427,  9  Pac.  727. 

21.  Same — Entered    against    one,   of   two 
joint  defendants,  who  appeared. — In   action 
on    joint    demand   against    two    defendants, 
where  service  was  made  on  one  defendant 
Bandini,  but  failed  to  show  service  on  de- 
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fendant  Reiner,  in  which  Bandini  answered 
but  Reiner  did  not  appear,  Judgment  en- 
tered against  Bandini  was  not  void.  It  is 
clear  that,  though  Reiner  was  not  served, 
plaintiffs  might  have  proceeded  to  judg- 
ment against  Bandini  alone;  and  being  en- 
titled to  several  judgment  against  him, 
fact  that  Reiner  was  improperly  united  in  it 
did  not  vitiate  it  as  to  the  former. — Kelly 
v.  Bandini,  60  Cal.  630,  632. 

22.  Same— In  Joint  and  several  actions. — 

In  action  against  defendants  jointly,  and 
not  severally,  liable,  where  only  portion  of 
them  are  served,  clerk*  can,  upon  applica- 
tion of  plaintiff,  enter  judgment;  but  in  that 
case  it  must  be  entered  against  all  defend- 
ants and  so  as  to  be  enforced  against  joint 
property  of  all  and  separate  property  of 
those  served.  Entry  in  such  case  in  any 
other  form  would  be  unavailing  for  any 
purpose. — Kelly  v.  Van  Austin,  17  Cal.  564, 
566;  Wallace  v.  Eldredge,  27  Cal.  495,  497, 
498. 

23.  Same  —  Entered  by  default  against 
parties  not  served,  void. — In  action  brought 
upon  promissory  note  of  mining  company, 
in  which  complaint  designated  twelve  per- 
sons as  composing  company  and  averred 
that  they,  being  jointly  indebted  to  plain- 
tiff, executed  note,  and  summons  was  served 
upon  only  eight  of  defendants,  and  on  their 
failure  to  answer,  their  default  was  en- 
tered, judgment  entered  by  clerk  against 
parties  not  serve'd  was  without  authority  of 
law  and  void. — Kelly  v.  Van  Austin,  17  Cal. 
564,  566;  Wallace  v.  Eldredge,  27  Cal.  495, 
497,  498;  Glidden  v.  Packard,  28  Cal.  649, 
651;  Willson  v.  Cleaveland,  30  Cal.  192,  198; 
Welsh  v.  Kirkpatrick,  30  Cal.  202,  205,  89 
Am.  Dec.  86;  Providence  T.  Co.  v.  Pradef, 
32  Cal.  634,  636,  91  Am.  Dec.  598,  599;  Sacra- 
mento v.  Central  P.  R.  Co.,  61  Cal.  250,  255; 
J unk an 8  v.  Bergin,  64  Cal.  203,  204.  30  Pac. 
627;  Reinhart  v.  Lugo.  86  Cal.  395,  398,  21 
Am.  St.  Rep.  52,  24  Pac.  1089;  21  Am.  St. 
Rep.  54;  Lacoste  v.  Eastland,  117  Cal.  673, 
680,  49  Pac.  1046;  Kennedy  v.  Mulligan,  136 
Cal.  556,  557,  69  Pac.  291.  Ark.  Files  v. 
Robinson,  30  Ark.  496.  Nev.  State  v.  Cali- 
fornia M.-  Co.,  13  Nev.  289.  Ore.  Oraydon  v. 
Thomas,  3  Ore.  250,  261. 

24.  Same— Several  defendants—  Some  only 
served. — A  joint  judgment  against  all  the 
defendants,  served  and  unserved,  where 
those  not  served  had  not  waived  service  by 
appearance,  -is  not  warrant,  and  will  be  set 
aside  on  application  for  relief  therefrom. 
— riarralson  v.  McArthur,  87  Oa.  478,  13 
L.  R.  A.  689,   13  S.  E.  594. 

25.  Partner?*  obligation  —  Merged  in 
judgment  against  less  than  all. — A  joint 
obligation  of  all  partners  is  merged  in  a 
judgment  against  less  than  all,  and  the  ob- 
ligation is  extinguished. — Iwanaga  v.  Hago- 
pian,  39  Cal.  App.  584,  179  Pac.  523. 

26.  Person  not  served— Not  proper  party 
to  aetlon  on  judgment. — Person  who  has 
not     been    served     with     summons     is     not 


proper  party  to  action  on  judgment  ob- 
tained against  party  who  was  originally 
served,  under  provision  of  section  32  Prac- 
tice Act. — Tay  v.  Hawley,  30  Cal.  93,  97; 
Stewart  v.  Spaulding,  72  Cal.  264,  267,  13  Pac. 
661;  Cooper  v.  Burch,  140  Cal.  548,  551,  74 
Pac.  37;  Kleinschmidt  v.  Freeman,  4  Mont. 
400,  407,  2  Pac.  275;  Knatz  v.  Wise,  16 
Mont.  555,  659,  41  Pac.  710;  Noyes  v.  Bar- 
nard, 63  Fed.  Rep.  782,  786,  11  C.  C.  A. 
424. 

See  note  44  Am.  Dec.  670. 

27.  Provision  that  judgment  bind  joint 
property— Inapplicable       to       foreclosure. — 

Provision  of  section  32  Practice  Act  which, 
in  action  against  two  or  more  defendants, 
all  of  whom  are  not  served  with  process, 
authorizes  judgment  to  be  entered  to  bind 
joint  property  of  all,  does  not  apply  to  pro- 
ceedings for  foreclosure  of  mortgage  on 
real  estate. — Bowen  v.  May  12  Cal.  349,  351. 
See  note  44  Am.  Dec.  573. 

28.  Compares  Goodlett  v.  St.  Elmo  Invest. 
Co.,  94  Cal.  297,  299,  29  Pac.  605. 

29.  Separate  judgment— Against  one  of 
two  defendants,  found  liable. — In  action 
brought  against  defendants  Chandler  and 
Dennison  as  partners,  in  which  summons 
was  served  on  both  defendants,  where  an- 
swer denied  indebtedness  and  plaintiff 
made  out  cause  of  action  against  defendant 
Chandler,  but  failed  to  establish  joint  in- 
debtedness of  both  defendants,  and  jury 
brought  In  verdict  in  favor  of  Chandler  and 
against  Dennison,  judgment  rendered  in  ac- 
cordance with  verdict  was  valid. — Rowe  v. 
Chandler,  1  Cal.  167,  168. 

80.  Same— Not  entered  against  debtors 
sued  jointly. — In  action  against  •defendants 
jointly,  on  joint  and  several  contract,  plain- 
tiff must  be  governed  by  same  rules  as  in 
case  of  joint  contract  alone,  and  it  is  error 
to  enter  separate  judgments  against  de- 
fendants.— Stearns  v.  Aguirre,  6  Cal.  176, 
182,   183. 

81.  Over/ulcdi  In  Lewis  v.  Clark  in.  18 
Cal.  399,  400;  Shain  v.  Forbes,  82  Cal.  577, 
684,    23    Pac.    198. 


32.  Service  of  process— Essential  to 
jurisdiction— Judgment  of  slater  state  may 

be  enforced  in  this  state,  but  in  an  action 
to  enforce  such  judgment,  the  courts  of 
this  state  may  inquire  into  the  jurisdiction 
of  the  court  rendering  the  judgment;  and 
if  it  be  found  that  the  judgment  of  the 
court  of  the  sister  state  was  rendered 
without  the  service  of  process  in  any  man- 
ner, and  without  the  appearance  of  the  de- 
fendant, it  will  not  be  enforced.  Crumlesli's 
Hdwr.  v.  Central  Improvement  Co.,  38  W.  Va. 
390,  45  Am.  St.  Rep.  872,  23  L.  R.  A.  120,  18 
S.  E.  456. 

83.  Service  on  all  defendants— Essential 
to  valid  several  judgment.  —  Service  of 
process  upon  all  defendants  in  an  action, 
whether  charged  as  joint  or  several  debt- 
ors, is  essential  to  valid  several  judgment 
against  each. — Treat  v.  McCall,  10  Cal.  511, 
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512;  Bowen  v.  May,  12  (jal.  848,  851;  Schloss 
v.  White,  16  Cal.  65,  68;  Wood  v.  Watkin- 
son,  17  Conn.  500,  44  Am.  Dec.  562,  570. 

84.     Same  — In    action    aa*alnst    partners, 

statute  expressly  allows  plaintiff  to  pro- 
ceed alone  against  defendants  who  are 
served,  when  it  appears  from  record  that 
party  not  found  against  was  not  served 
with  process.  To  sustain  Judgment  against 
defendant  he  must  be  served  with  process, 
or  brought  into  court  through  some  of 
forms  of  law. — Ingraham  v.  Gildermester, 
2  Cal.  88,  89,  484;  Schloss  v.  White,  16  Cal. 
65,  68;  Wood  v.  Watkinson,  17  Conn.  500, 
44  Am.  Dec.  570.  See  Hunt  v.  Ellison,  32 
Ala.   207. 

-  35.  In  action  on  promissory  note  and 
mortgage,  where  complaint  prayed  for 
judgment  against  all  defendants,  summons 
was  served  upon  all  except  Brady,  who  was 
not  served,  nor  did  he  appear  in  action, 
personal  judgment  against  all  of  defend- 
ants, that  ordered  sale  of  mortgage  prem- 
ises, were  invalid. — Treat  v.  McCall,  10  Cal. 
512,  513;  Schloss  v.  White,  16  Cal.  65,  68. 
See  note  44  Am.  Dec.  578. 


edy  of  outlawry.-1- At  common  law,  where 
joint  action  was  brought  against  several 
defendants  and  one  of  them  was  not  served, 
no  judgment  could  be  effective  against  rest 
until  such  defendant  was  driven  to  out- 
lawry. Section  82  Practice  Act  provides 
for  cases  where  all  of  defendants  are  not 
served  with  process  and  supersedes  com- 
mon-law remedy  of  outlawry. — Stearns  v. 
Aguirre,    6   Cal.   176,   182,   188. 


86.     Slnsjle     jndnmtent— May     be     entered 
ag-alnat   defendant   only  wno  appeared. — In 

action  against  two  defendants  on  joint  obli- 
gation, wherein  one  only  was  served,  and 
appeared,  and  it  did  not  appear  that  other 
was  served  with  process  or  was  ever  in 
court,  single  judgment  against  defendant 
who  appeared  was  proper. — Hlrschfleld  v. 
Franklin,  6  Cal.  607,  609. 

37.     Section  supersedes  common-law  rem- 


Overruled!  In  Lewis  v.  Clarkin,  18 
Cal.  899,  400  (so  far  as  being  applicable 
to  Practice  Act);  Shain  v.  Forbes,  82  Cal. 
677,  584,  23  Pac.  198.  See  Evans  v.  Cook. 
11  Nev.  69,  72;  Sears  v.  McGrew,  10  Ore. 
48,  51.       * 

89.     Verdict    regular    against    defendants 
who   appeared  and  answered,  only.— In  an 

action  against  defendants,  three  copart- 
ners, in  which  two  appeared  and  answered 
and  there  was  no  appearance  by  third  and 
no  entry  of  default  against  him  for  not 
answering,  and  it  appeared  that  he  died 
two  days  after  action  was  begun,  verdict 
could  have  been  regularly  entered  only 
against  defendants  who  appeared  and  an- 
swered. It  could  not  have  been  entered 
against  defendant  who  was  served  and  had 
lived  until  trial,  unless  he  had  answered. 
If  he  was  served  and  failed  to  answer,  de- 
fault should  regularly  have  been  entered. 
If  he  was  not  served,  action  should  regu- 
larly have  proceeded  against  defendants 
who  were  served,  or  who* appeared  and  an- 
swered.— Alpers  v.  Schammel,  75  Cal.  690. 
593,    17   Pac.    70? 


§  416.  PROOF  OF  SERVICE,  HOW  MADE.  Proof  of  the  service  of  sum- 
mons ancl  complaint  must  be  as  follows : 

1.  If  served  by  the  sheriff,  his  certificate  thereof; 

2.  If  by  any  other  person,  his  affidavit  thereof ;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer,  or  his  foreman,  or 
principal  clerk,  showing  the  same;  and  an  affidavit  of  a  deposit  of  a  copy  of 
the  summons  in  the  post-office,  if  the  same  has  been  deposited ;  or, 

4.  The  written  admission  of  the  defendant. 

In  case  of  service  otherwise  than  by  publication,  the  certificate  of  affidavit 

must  state  the  time  and  place  of  service. 

History:  Enacted  March  11,  1872,  founded  upon  §S  33,  34  of  Practice 
Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  131,  act  held  unconstitutional,  see  history,  $  5  ante. 

2.  Same — Affidavit  and  record — Conclu- 
sive of  service. 

3.  Amendment  of  proof  of  service — May 
be  allowed. 

4.  Clerk  can  not  enter  default — In   ab- 
sence of  proof. 

5.  Copies  of  lost  original  papers — Afford 
proof  of  service. 

6.  Order  directing  publication — No  part 
of  proof. 

7.  Proof  of  publication  for  three  month? 
and  deposit — Sufficient. 


PROOF  OF  SERVICE— HOW  MADE. 
I.  In  General,  1-11. 
II.  Return  by  Officer,  12-24. 

III.  Affidavit  of  Any  Other  Person,  25-31. 

IV.  In  Case  of  Publication  of  Summons, 

32-48. 
V.  Admission  of  Defendant,  49-51. 

I.  In  General. 

1.  Affidavit    or   certificate  —  Constitutes 


proof. 
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8.  Publication — Made  by  person  without 
regard  to  sex,  color,  or  age,  etc. 

9..  Recital  of  service  in  record — Forestalls 
any  other  presumptions. 

10, 11.  Substantial  defect  in  proof — Not  cured. 

II.  Return  by  Officer. 

12.  Return  by  constable — Sufficient  in  jus- 

tices'  court. 

13.  Return  by  deputy — Must  be  in  name  of 

sheriff. 

14.  Return  of  service — May  be  amended  or 

explained. 

15.  Return  of  sheriff — Prima  facie  proof. 

16.  Same — Same — In   action   against   cor- 

poration. 

17.  Same — Presumes  copy  properly  certi- 

fied. 

18.  Same  —  Showing  non-compliance  with 

statute,  insufficient. 

19.  Same — Showing  posting  and  not  per- 

sonal service  insufficient. 

20.  Same — That  domestic  is  foreign  cor- 

poration, insufficient. 

21,22.  Same — Sheriff's   return   not   traversa- 
ble. 

23.  Same — Is  proof  of  date  of  acceptance 

of  service. 

24.  Tax    cases  —  Return    of    person    not 

sheriff,  insufficient. 

III.  Affidavit  of  Any  Othee  Person. 

25.  Affidavit — Not    by   authorized    person 

nor    showing    complete    service,    in- 
sufficient. 

26.  Same — Is  proof  of  delivery  to  defend- 

ant personally. 

27.  Same — What  must  show. 

28.  In  ejectment — Service  in  county  pre- 

sumes residence. 

29.  Person    serving  —  Must    be    eighteen 

years  old. 

30.  Service — To  be  by  one  competent  to  be 

a  witness. 

31.  Same  —  Affidavit  of  service  of  sum- 

mons. 

IV.  In  Case  of  Publication  of  Summons. 

32.  "Address"  of  nonresident — Accepted 

as  residence. 

33.  Affidavit — By  principal  clerk  of  desig- 

nated paper,  sufficient. 

34.  Same — Of  only  clerk  sufficient. 

35,36.  Same — Of  publication   in  every  issue 
of  paper  for  stated  time  sufficient. 

37.  Deposit    of    copy — Not   controlled   by 

section  410. 

38.  Literal  discrepancies  in  publication — 

Immaterial. 

39.  Mistake  in  affidavit — Corrected  by  sec- 

ond affidavit. 

40,41.  Presumption  in  favor  of  other  proof — 

If  record  differs  from  affidavit. 
C.  C.  P.— 51  801 


42, 43.  Proof  of  deposit — Made  by  affidavit 
of  competent  witness. 

44,  45.  Proof  of  publication — To  be  by  person 
named  in  statute. 

46,47.  Publication    proved — By    affidavit    by 
proprietor  of  paper. 

48.  Same — Affidavit  made  by  "publisher 
and  proprietor.11 

Y.  Admission  of  Defendant. 

49.  Admission  of  service — Must  be  writ- 
ten. 

50.  Admission — Must  be  accompanied  by 
evidence  of  genuineness. 

51.  Courts — Can  not  take  judicial  notice 
of  signatures  of  parties. 

I.     IN  GENERAL.. 

A»  to  affidavit  or  proof  of  service  In 
Judannent-roll,   see,   post,    8  670   and   note. 

As  to  affidavit  of  publication,  see,  ante, 
S  413  and  note. 

As  to  affidavit  of  service,  see,  ante,  8  410 
and  note. 

As  to  application  of  this  section  to  jus- 
tices' court*  see,  post,   8  849  and  note. 

As  to  coroner  to  make  service  when  sher- 
iff a  party,  see  Kerr's  Cyc.  Pol.  Code,  2d  ed., 
8  4191   and   note. 

As  to  coroner,  when  to  act  as  sheriff,  see 

Kerr's    Cyc.    Pol.    Code,    2d    ed.,    8  4290    and 
note. 

As  to  defect^  In  proof  of  publication  of 
summons,  see  White  v.  Hinton,  3  Wyo.  753, 
80   Pac.   953,   17   L.   R.   A.   66. 

As  to  directions  to  sheriff  to  be  written, 

see  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  8  485. 

As  to  divorce  case,  absence  of  proof  of 
service    of    summons    on    collateral    attack, 

see  Hilbish  v.  Hattle,  145  Ind.  59,   44  N.  E. 
Rep.   20,   33  L.  R.  A.  783. 

As  to  duty  of  sheriff  to  execute  retmlar 
process,  see  Kerr's  Cye.  Pol.  Code,  2d  ed., 
8  4187  and  note. 

As    to   duty    of   sheriff   to    serve    process, 

see  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  8  4176  and 
note. 

As  to  elisor,  when  court  may  appoint  to 
make  service,  see  Kerr's  Cyc.  Pol.  Code, 
2d  ed.,  8  4192  and  note. 

As  to  jurisdiction  of  action,  when  ac- 
quired, see,  post,  8  416  and  note. 

As  to  proof  of  service  by  affidavit,  see, 
post,  8  2009  and  note. 

As  to  proof  of  service  part  of  Judnment- 
roll,  see,  post,  8  670  and  note. 

As  to  return  by  sheriff,  see,  ante,  8  410 
and  note. 

As  to  return  by  sheriff  of  service  of  proc- 
ess to  another  county,  see  Kerr's  Cyc.  Pol. 
Code,    2d   ed„    8  4158. 

As  to  return  of  sheriff  prima  fade  evi- 
dence, see  Kerr's  Cyc.  Pol.  Code,  2d  ed., 
8  4159   and   note. 
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As    to    service    of    papers    on    sheriff,    see 

Kerr's  Cyc.  Pol.  Code.  2d  ed.,  8  4171. 

As  to  service  of  process  upon  sheriff,  see 

Kerr's   Cyc.   Pol.   Code,   fi  4172. 

As  to  service  of  summon*  In  justices* 
court,  see,  post,   §  848  and   note. 

As   to   summons   In   action   to   unlet   title, 

see,  post.  8  750  and  note. 

1.  Affidavit  or  certificate  —  Constitutes 
proof. — Proof  of  personal  service  of  sum- 
mons Is  affidavit  or  certificate  of  officer, 
if  service  has  been  made  by  officer,  of  fact 
and  time  and  place  of  service,  or  affidavit 
of  citizen,  If  service  has  been  made  by  citi- 
zen, showing  that  he  is  competent  to  make 
service,  that  he  in  fact  made  it  by  deliv- 
ering:, to  defendant  personally  certified 
copy  of  summons  and  complaint,  stating: 
time  and  place. — Hahn  v.  Kelly,  34  Cal. 
391,    403,   94  Am.  Dec.   742. 

2.  Same—Affidavit  and  record— Conclu- 
sive of  service. — Affidavits  of  service  and 
recitals  in  judgment  are  conclusive  of  ser- 
vice.— In  matters  of  Newman,  75  Cal.  213, 
220,  7  Am.  St.  Rep.  146,   151,   16  Pac.  887. 

3.  Amendment  of  proof  of  service— May 
be  allowed. — Court  may  allow  proof  of  ser- 
vice of  summons  to  be  amended  and  filed 
nunc  pro  tunc  as  of  date  of  Judgment,  if 
return  upon  summons  is  omitted  or  incor- 
rectly made,  but  facts  really  exist  which 
are  required  to  give  court  jurisdiction. — 
Herman  v.  Santee,  103  Cal.  619,  523,  42  Am. 
St.  Rep.  145,  37  Pac.  609,  overruling;  Rein- 
hart  v.  Lugo,  86  Cal.  395,  401,  21  Am.  St. 
Rep.  52.  24  Pac.  1089;  Howard  v.  McChes- 
ney,  103  Cal.  536,  637,  37  Pac.  523;  Wood- 
ward v.  Brown,  119  Cal.  283,  299,  63  Am. 
St.  Rep.  108,  120,  51  Pac.  2,  642;  Bank  of 
Orland  v.  Dodson,  127  Cal.  208,  211,  78  Am. 
St.  Rep.  42,  44,  59  Pac.  684.  See  notes  60 
Am.  St.  Rep.  646;  61  Am.  St.  Rep.  495. 

4.  Clerk  ean  not  enter  default— In  ab- 
sence of  proof. — Clerk  is  mere  ministerial 
officer  and  can  perform  only  ministerial 
duties,  and,  in  absence  of  proof  of  service 
of  summons,  he  has  no  right  to  enter  de- 
fault of  defendant. — Stearns  v.  Aguirre,  7 
Cal.  443,  449;  Kelly  v.  Van  Austin,  17  Cal. 
564,  566;  Glldden  v.  Packard,  28  Cal.  649, 
651;  Will8on  v.  Cleaveland,  80  Cal.  192,  198; 
Welsh  v.  Klrkpatrick,  30  Cal.  202,  205,  89 
Am.  Dec.  85;  Bond  v.  Pacheco,  30  Cal.  530, 
534;  Reinhart  v.  Lugo.  86  Cal.  395,  398,  21 
Am.  St.  Rep.  52,  24  Pac.  1089;  Herman  v. 
Santee,  103  Cal.  519,  622,  42  Am.  St.  Rep. 
145,  37  Pac.  509;  Lacoste  v.  Eastland,  117 
Cal.  673,  680,  49  Pac.  1046. 

5.  Copies  of  lost  original  papers— Af- 
ford proof  of  service. — Where  original  sum- 
mons, with  proof  of  service  thereof  upon 
defendant,  had  been  lost  from  files  of  su- 
perior court,  but  afterwards  that  court, 
upon  proof  of  loss,  authorized  copies  to  be 
filed  and  used  in  place  of  originals,  order 
authorizing;  such  copies  to  be  filed  was  de- 
termination by  that  tribunal  that  they  were 
correct  copies  of  original,  and  papers  thus 


substituted  are  entitled  to  same  weight  as 
original  would  be. — Hibernla  Sav.  &  L.  Soc. 
v.  Matthai,   116  Cal.   424,  425,  48  Pac.  870. 
See  note  61  Am.  St.  Rep.  495. 

6.  Order  direct  Inn-  publication— No  part 
of  proof. — Order  of  Judge  directing;  publi- 
cation of  summons  and  affidavit  on  which 
It  was  founded,  constitute  no  part  of  proof 
of  service  by  publication,  to  be  annexed 
to  and  forming;  part  of  judgment-roll. — 
Hahn  v.  Kelly,  34  Cal.  391,  429,  94  Am.  Dec. 
742;  Hoagland  v.  Hoagland,  19  Utah  103, 
113,    57    Pac.    20. 

7.  Proof  of  publication  for  three  months 
and  de poult— Sufficient. — Proof  that  service 
on  defendant  by  publication  of  summons  for 
three  months  in  Daily  California  Chronicle 
newspaper,  first  insertion  being  on  June . 
23,  1855,  and  last  on  September  25,  1855,  and 
by  deposit  of  copy  of  summons  and  com- 
plaint at  post-office  at  San  Francisco,  on 
June  15,  1855,  directed  to  defendant  at  St. 
Louis,  Missouri,  postage  paid,  shows  suffi- 
cient service. — Sharp  v.  Daugney,  33  Cal. 
505,  512. 

8.  Publication— Made  by  person  without 
reg-ard  to  sex,  color,  or  a&~e. — Section  28  of 
Practice  Act  makes  sex,  color,  age,  and 
citizenship  essential  to  competency  of  third 
person  to  serve  prpcess,  and  relates  to 
cases  where  service  Is  otherwise  than  by 
publication,  and  section  31  of  that  act,  pro- 
viding for  that  exceptional  mode  of  service, 
does  not  trammel  method  by  requiring  pub- 
lication to  be  made  by  one  human  being- 
rather  than  another;  and  it  follows  that, 
so  act  be  done,  it  is  of  no  moment  by 
whom,  and  act  of  making  deposit  of  sum- 
mons and  complaint  in  post-office  fall  under 
same  rule. — Sharp  v.  Daugney,  38  Cal.  505, 
514. 

9.  Recital  of  service  In  record— Fore- 
stalls any  other  presumptions. — If  record 
merely  shows  that  summons  was  served  on 
person  of  defendant,  it  will  not  be  pre- 
sumed that  it  was  served  on  defendant.  If 
affidavit  of  principal  shows  that  summons 
was  published  one  month,  it  will  not  be 
presumed  that  it  was  published  three 
months. — Hahn  v.  Kelly,  34  Cal.  391,  407.  9+ 
Am.  Dec.  742;  Rice  v.  Bamberg,  59  S.  C.  498* 
505,  38  S.  E.  209. 

See  notes  19  Am.  St.  Rep.  901;  €8  Am.  St. 
Rep.  36. 

10.  Substantial  defect  In  proof  —  Not 
cured. — No  substantial  defect  in  proof  of 
service  can  be  cured  by  subsequent  knowl- 
edge of  facts. — Reinhart  v.  Lugo,  86  Cal. 
395,  399,  21  Am.  St.  Rep.  62,  24  Pac.  1089. 

11.  Overruled i  Herman  v.  Santee,  103 
Cal.  619,  524,  42  Am.  St.  Rep.  145,  37  Pac.  509 
(holding  that  proof  of  service  may  be 
amended  if  facts  giving  jurisdiction  really 
existed   at    time    of    return  )„ 

n.     RETURN  BY  OFFICER. 


12.     Return      by      constable   —    Sufficient 
In    Justices*    court. — In    action    in    justices* 
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court  return  of  summons  and  complaint  in- 
dorsed on  summons  as  follows:  "I  hereby 
certify  that  I  have  served  within  summons 
by  delivering:  copy  thereof,  together  with 
true  copy  of  complaint,  personally,  at  town- 
ship and  county  of  Los  Angeles,  this  25th 
day  of  April,  1879.  Fee  $2.  W.  Bettis, 
Constable.  By  J.  H.  Northcraft,  Deputy" 
— afforded  some  evidence  that  it  was  such 
copy,  and  proof  in  this  regard  was  suffi- 
cient to  authorize  Justice  to  render  judg- 
ment by  default. — Card  well  v.  Sable  hi,  59 
Cal.   490,   492. 

Not  sufficient  la  superior  court,  see,  ante, 
S  410,  note'  par.  85. 

IS.  Return  by  deputy— Must  be  In  name 
of  sheriff. — Certificate  of  service  of  com- 
plaint on  defendants  in  Humboldt  county, 
signed  by  "J.  C.  Butler,  under-sheriff,"  is 
insufficient  to  prove  service.  It  is  only  by 
virtue  of  his  official  position  that  return  of 
sheriff  is  conclusive,  and  of  such  court  must 
take  judicial  notice;  but  courts  can  not 
know  an  under-sheriff,  and  act  and  return 
of  deputy  is  nullity,  unless  done  in  name 
and  by  authority  of  sheriff. — Joyce  v.  Joyce, 
5  Cal.  449;  Rowley  v.  Howard,  23  Cal.  401, 
403;  Reinhart  v.  Lugo,  86  Cal.  395,  398,  21 
Am.  St.  Rep.  52,  24  Pac.  1089.  See  Fla.  Gib- 
bens  v.  Pickett,  31  Fla.  147,  151,  12  So. 
17.  III.  Ditch  v.  Edwards,  1  Scam.  127,  26 
Am.  Dec.  415.  Kaa.  Robinson  v.  Hall,  33 
Kan.  139,  143,  5  Pac.  763.  La.  La n fear  v. 
Mestier,  18  La.  Ann.  497,  89  Am.  Dec.  658, 
684.  Mo.  Fee  v.  Kansas  City  F.  S.  &  M.  R. 
Co.,    58    Mo.    App.    91,    96. 

14.  The  return  of  service— May  be 
amended  or  explained. — Jurisdiction  of  per- 
son of  defendant  is  acquired  by  service  of 
process,  and  dates  from  such  service,  and 
not  from  return,  which  is  only  one  of 
modes  held  down  by  statute  of  proving  ser- 
vice, and  which,  if  irregular  or  insufficient, 
may  be  amended  or  explained. — Pico  v. 
Sunol,  6  Cal.  294,  295;  Drake  v.  Duvenick, 
46  Cal.  455,  463,  464;  In  matter  of  Newman, 
75  Cal.  213,  220,  7  Am.  St.  Rep.  146,  151, 
16  Pac.  887;  Herman  v.  Santee,  103  Cal.  519, 
523,   42   Am.  St.   Rep.   145,   37   Pac.   509. 

15.  Return  of  sheriff— Prima  fade  proof. 

— In  action  against  corporation,  summons 
may  be  served  on  president  of  corporation, 
and  sheriff  serving  process  must  make  re- 
turn of  it  according  to  fact;  sheriff's  cer- 
tificate that  he  made  service  by  delivering 
proper  copies  to  specified  person,  described 
as  president  of  defendant  corporation,  is 
prima  facie  evidence  for  purpose  of  estab- 
lishing fact  of  service  on  corporation,  that 
individual  sued  was  in  fact  such  presi- 
dent.— People  v.  Lee,  128  Cal.  330,  832,  60 
Pac.  854. 

See  Kerr's  Cyc.   Pol.  Code,   2d  ed.,   9  4169. 

16.  Same  Same— In  action  against  cor- 
poration, sheriffs  retufn  of  service  of  sum- 
mons "on  McCaul  as  president,  and  Clary 
as  secretary,"  without  proof  beyond  mere 
return   that   these   persons   were   such   offi- 


cers, is  prima  facie  evidence  of  status  of 
persons  named  as  served,  and  shows  suf- 
ficient service. — Rowe  v.  Table  M.  Co.,  10 
Cal.  441,  444;  Wilson  v.  Spring  Hill  Q.  M. 
Co.,  10  Cal.  445;  Golden  Gate  C.  H.  M.  Co. 
v.  Superior  Court,  65  Cal.  187,  189,  3  Pac. 
628;  Keener  v.  Eagle  Lake  L.  &  I.  Co.,  110 
Cal.  627,  630,  43  Pac.  14;  Wall  v.  Chesa- 
peake &  O.  R.  Co.,  95  Fed.  398,  404,  37 
C.  C.  A.  129. 

17.  Same— Presumes  copy  properly  cer- 
tified.— If  return  of  sheriff  shows  that  of- 
ficer served  defendants  with  certified  copy 
of  complaint,  it  must  be  presumed  in  favor 
of  officer  that  copy  was  certified  by  clerk. 
—Curtis  v.  Herrick,  14  Cal.  117,  120,  73  Am. 
Dec.  682;  Brown  v.  Law  son,  61  Cal.  615,  618. 

18.  Same— Showing  non-compliance  with 
statute,  Insufficient. — In  action  for  recovery 
of  taxes  against  personal  defendant  and 
real  estate,  return  of  sheriff  appearing  upon 
summons  is  to  effect  that  he  served  sum- 
mons upon  real  estate  "by  posting  true 
copy  hereof  on  said  premises,  and  by  post- 
ing copy  on  door  of  county  .courthouse  in 
Monterey  city,"  statute  (Hittell  5  6190)  pro- 
vides that  service  of  summons  shall  be 
made  "as  to  said  real  estate  ...  by  de- 
livering copy  thereof  to  person  or  persons 
in  possession  of  same,  and  further  as  to 
all  real  estate  by  posting  like  copy  in 
some  public  place  thereon."  Return  does 
not  show  service  upon  real  estate  made,  or 
attempted,  by  delivering  copy  of  summons 
to  any  person  in  possession  of  such  real 
estate,  nor  does  it  show  that  officer  was 
unable  to  find  any  person  in  possession 
thereof;  nor  does  it  show  or  set  forth  that 
copy  of  summons  was  posted  in  public  place 
on  premises,  and  is  insufficient. — People  v. 
Bernal,  43  Cal.  385,  388. 

19.  Same— Showing  posting  and  not  per- 
sonal service.  Insufficient. — In  action  against 
Bernal  to  recover  taxes  (under  Revenue  Act, 
Stats.  1861,  p.  419,  9  44),  return  made  by 
sheriff  to  effect  that,  after  diligent  search, 
personal  defendant  could  not  be  found,  and 
that  on  fifth  day  of  August,  1870,  he  posted 
copy  of  summons  on  door  of  courthouse  in 
city  of  Monterey,  showed  that  defendant 
was  not  thereby  personally  served,  and  ser- 
vice was  insufficient. — People  v.  Bernal,  43 
Cal.  386,  387. 

20.  Same— That  domestic  Is  foreign  cor- 
poration, Insufficient.  —  In  action  against 
domestic  corporation,  return  of  service, 
reciting  that  such  defendant  is  foreign  cor- 
poration doing  business  in  state  of  Cali- 
fornia, is  insufficient  to  establish  such 
service,  and  order  vacating  service  of  sum- 
mons was  properly  set  aside  and  vacated. 
— Elder  v.  Grunsky,  127  Cal.  67,  68,  59  Pac. 
300. 

21.  Same— Sheriff's  return  Is  not  travers- 
able, and  court  will  not  permit  it  collater- 
ally to  be  attacked,  even  if  officer  is  shown 
to  have  been  guilty  of  fraud  and  collusion. 
Law  presumes  that  every  person  will  faith- 
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fully  perform  his  duty,  and  has  done  so  In 
every  instance,  until  contrary  is  shown;  a 
fortiori  it  will  never  bend  this  principle 
upon  hypothesis  that  sworn  officer  of  law 
will  make  it  business  to  commit  perjury.— 
Egrery  v.  Hinckley,  6  Cal.  53,  56;  Johnson 
v.  Gorham,  6  Cal.  195,  196,  66  Am.  Dec.  501, 
602.  Nev.  Giffin  v.  Smith,  2  Nev.  374,  378; 
Nash  v.  Muldoon,  16  Nev.  404,  414.  Va.  Rowe 
v.  Hardy,  97  Va.  674,  678,  76  Am.  St.  Rep. 
811,  814,  34  S.  B.  625.  Fed.  New  River  M. 
Co.  v.  Roanoke  C.  &  C.  Co.,  110  Fed.  343, 
345. 

22.  Explained}  Baker  v.  Bucher,  100  Cal. 
214,  218,  219,  34  Pac.  654,  849  (holding:  that 
sheriff's  return  is  only  prima  facie  evidence 
and  may  be  overcome  by  only  slight  evi- 
dence aliunde). 

23.  Same— Is  proof  of  date  of  acceptance 
of  service.  —  Sheriff's  return  of  service 
upon  attorneys  who  undertook  to  accept 
service  for  defendant,  and  signed  accept- 
ance of  service,  but  attached  no  date  there- 
to, sheriff's  return  was  sufficient  to  •  show 
service  to  have  been  made  on  day  named 
therein.  Every  presumption  is  In  favor  of 
conclusion  that  public  officer  has  acted 
regularly. — Crane  v.  Brannan,  3  Cal.  192, 
193,  196;  Alderson  v.  Bell,  9  Cal.  315,  321; 
Montgomery  v.  Tutt,  11  Cal.  307,  317;  Stod- 
dart  v.  Mattice,  10  S.  Dak.  263,  255,  72  N.  W. 
891. 

24.  Tax  case*  —  Return  of  person  not 
aherlff,  insnflleient.  —  Return  of  service  of 
summons  issued  in  action  for  taxes,  signed 
"Elijah  T.  Cole,  D.  S.,"  even  if  made  by 
deputy  sheriff,  is  insufficient  to  give  court 
jurisdiction  or  to  authorize  clerk  to  enter 
judgment  by  default. — Rowley  v.  Howard, 
23  Cal.  401,  408. 

III.  AFFIDAVIT  OF  ANT  OTHER  PERSON. 

25.  Affidavit— Net  by  authorized  person, 
nor   showing  complete   service,   Insnflleient. 

— Affidavit  of  service  that  does  not  show 
that  person  serving  it  was  white  male  citi- 
zen, or  over  twenty-one  years  of  age,  or 
competent  to  testify,  or  that  certified  copy 
of  complaint  accompanied  summons,  insuffi- 
cient to  give  jurisdiction. — McMillan  v.  Rey- 
nolds,  11  Cal.  372,  378. 

26.  Same— Is  proof  of  delivery  to  defend- 
ant personally. — Affidavit  that  affiant  per- 
sonally served  copy  of  summons  in  action 
on  defendant,  is  proof  of  service  that  copy 
of  summons  was  delivered  to  defendant  per- 
sonally and  in  compliance  with  statute. — 
Drake  v.  Duvenlck,  46  Cal.  455,  466. 

27.  Same— What  must  show. — Where  the 
only  evidence  before  the  court  that  sum- 
mons was  served  is  the  affidavit  of  the  per- 
son making  the  service,  the  affidavit  must 
show  the  facts  required  by  the  statute,  and, 
of  course,  must  have  been  sworn  to  before 
being  used  by  the  court  as  evidence  of 
service.  The  affidavit  being  the  only  evi- 
dence of  service,  the  court  acquires  no  ju- 
risdiction unless  it  is  made  as  required  by 
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law. — Hamilton  v.  Hamilton,  SO  Cal.  App. 
117,  128  Pac.  3S8,  839. 

28.  In  ejectment— Service  In  county  pre- 
sumes residence. — In  action  of  ejectment, 
affidavit  of  service  of  summons  need  not 
stare  that  defendants  resided  in  San  Fran- 
cieco  when  it  states  that  defendants  were 
served  in  that  county,  as  it  will  be  pre- 
sumed, nothing  to  contrary  appearing,  that 
they  resided  in  county  in  which  they  were 
served  with  process. — Calderwood  v.  Brooks, 
28  Cal.  151,  163;  King  v.  Blood,  41  Cal.  314. 
317;  Pellier  v.  Gillespie,  67  Cal.  682,  583. 
8  Pac.  186. 

29.  Person  serving  —  Mast  be  eighteen 
years  old. — Summons  served  by  person  other 
than  sheriff,  and  affidavit  as  originally 
made  and  returned,  was  defective  and  In- 
sufficient, because  it  did  not  state  that  affi- 
ant was  over  age  of  eighteen  years  at  time 
of  service. — Herman  v.  Santee,  103  Cal.  619, 
522,  42  Am.  St.  Rep.  145,  37  Pac.  509. 

80.  Service  To  be  by  one  competent  to 
be  witness. — Affidavit  of  service  of  summons 
which  stated  facts  which  would  make  affi- 
ant competent  witness  on  trial  of  action, 
without  stating  that  he  was  competent  wit- 
ness, was  sufficient. — Dlmick  v.  Campbell. 
31  Cal.   238,  240. 

SI.  Same— Affidavit  of  service  of  sum- 
mons that  did  not  show  that  person  serv- 
ing it  was  white  male  citizen,  over  twenty- 
one  years  of  age,  competent  to  testify,  or 
that  certified  copy  of  complaint  accompa- 
nied summons,  was  fatally  defective  under 
section  28,  Practice  Act.— McMillan  v.  Rey- 
nolds, 11  Cal.  372,  878. 

IV.     IN   CASE   OF  PUBLICATION   OF 
SUMMONS. 

82.  "Address"  of  nonresident— Accepted 
as  residence. — Where  affidavit  of  publication 
of  summons  showed  that  defendant  "resides 
out  of  state  of  California,  her  last  known 
address  being  Stockton  Springs,  state  of 
Maine,"  and  order  of  court  being  made  that 
summons  be  published  and  that  copy  of 
summons  and  complaint  be  deposited  in 
post-office,  directed  "to  said  Maggie  K.  Lit- 
tlefleld,  Stockton  Springs,  Maine,"  trial  court 
having  accepted  statement  of  "address"  as 
evidence  of  residence  of  defendant  and  hav- 
ing designated  place  as  residence,  it  is  suf- 
ficient compliance  with  statute. — San  Diego 
S.  Bank  v.  Goodsell,  137  Cal.  420,  426,  70 
Pac.  299. 

As  to  service  of  summons  by  publication, 

see  Moyer  v.  Bucks,  2  Ind.  App.  671,  16 
L.  R.  A.  231.  28  N.  B.  992.  See,  also,  not* 
10  L.  R.  A.  504;  brief  36  L.  R.  A.  402. 

33.  Affidavit — By  principal  clerk  of  desig- 
nated paper,  sufficient. — Affidavit  of  publi- 
cation of  notice  of  time  and  place  of  hear- 
ing application,  showing  that  it  was  made 
by  "principal  clerk  of  Yolo  Democrat,"  and 
that  he  had  "charge  of  all  advertisements 
in  said  paper,"  substantially  complies  with 
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requirements  of  this  section, — Pool  v.  Sim- 
mons, 134  Cal.  621,  625,  66  Pac.  872. 

34.  Same— Of  only  clerk*  sufficient. — Affi- 
davit of  publication  made  by  "L.  Humph- 
reys, clerk  in  office  of  Placer  Times  and 
Transcript,"  when  statute  requires  affidavit 
to  be  made  by  principal  clerk,  and  it  is 
clear  from  affidavit  that  there  was  but  one 
clerk  in  office,  is  sufficient,  and  it  is  un- 
necessary for  him  to  improperly  describe 
himself  as  principal  clerk. — Gray  v.  Palmer, 
9  Cal.  616,   637. 

35.  Sane— Of  publication  In  every  Issue 
of  paper  for  stated  time. — Affidavit  in  proof 
of  publication  which  showed  that  summons 
had  been  published  weekly,  in  newspaper 
which  was  dally  and  weekly  newspaper, 
commencing  on  May  17,  1894,  and  ending: 
July  26,  1894,  Inclusive,  in  each  and  every 
one  of  consecutive  daily  newspapers  during: 
said  period  of  time,  being:  regular  weekly 
issue  thereof,  was  sufficient  to  show  suffi- 
cient length  of  time  and  that  publication 
was  once  a  week. — Woodward  v.  Brown,  119 
Cal.  283,  301,  63  Am.  St.  Rep.  108,  51  Pac. 
2,   542. 

36.  Affidavit  of  publication  of  summons 
showing  that  paper  referred  to  was  "regu- 
lar weekly  issue,"  it  not  appearing  on  what 
day  of  week  the  weekly  paper  is  published, 
but  affidavit  showing  publication  began  on 
seventeenth  and  was  published  weekly,  time 
stated  would  give  twenty  insertions  and 
embrace  seventy  days,  and  shows  sufficient 
length  of  time  and  that  publication  was 
once  a  week. — Woodward  v.  Brown,  119 
Cal.  288,  301,  68  Am.  St.  Rep.  108,  51  Pac.  2, 
642. 

87.  Deposit  of  copy— Not  controlled  by 
section  410. — Provisions  of  section  410,  post, 
in  relation  to  service  of  summons  upon  de- 
fendant personally  has  no  application  to  de- 
posit of  copy  in  post-office,  affidavit  of  per- 
formance of  which  act  is  provided  for  by 
subdivision  3  of  this  section. — Anderson  v. 
Goft,  72  CaL  66,  74,  1  Am.  St.  Rep.  34,  13 
Pac.  73. 

88.  Literal  discrepancies  In  publication— 
Immaterial.  —  Certain  discrepancies  which 
appear  between  summons  as  published  and 
summons  as  appears  in  original,  purely 
literal  and  quite  microscopic  at  that,  the 
sense  and  meaning  of  original  summons  and 
published  version  of  it  being  identical,  do 
not  render  affidavit  Insufficient. — Sharp  v. 
Daugney,  33  Cal.  506,  518. 

89.  Mistake  In  affidavit  —  Corrected  by 
accond  affidavit. — Affidavit  stated  that  sum- 
mons was  published  in  weekly  newspaper 
every  week,  "for  period  of  more  than  two 
months  from  twenty-sixth  day  of  November, 
1891,  to  eleventh  day  of  February,  1892, 
viz.";  then  followed  statement  of  each 
seventh  day  between  said  two  dates,  except 
that  twenty-first  of  January,  1892,  regular 
day  for  issuance  of  such  paper,  was  omitted 
from  enumeration.  Person  who  made  first 
affidavit  was  properly  allowed  to  file  second 


one,  which  showed  that  publication  was 
made  on  said  January  21st. — Howard  v. 
McChesney,  103  CaL  686,  687,  37  Pac.  528. 

40.  Presumption  lm  favor  of  other  proof 
—If  record  differs  from  affidavit. — In  case 
of  service  by  publication,  if  affidavit  of 
printer  states  that  summons  was  published 
one  month,  and  yet  court  in  its  judgment 
states  that  it  was  published  three,  or  that 
service  has  been  had  upon  defendant,  it 
will  be  presumed  that  other  proof  than 
that  contained  in  judgment-roll  was  made, 
for  not  to  so  presume  would  be  to  deny  to 
record  that  absolute  verity  which  may  be 
accounted  to  It. — Hahn  v.  Kelly,  34  Cal.  391, 
408,  94  Am.  Dec.  742. 

41.  For  proof  of  service  of  summons  by 
publication,  court  could  not  notice  affidavit 
of  an  affiant  in  absence  of  evidence  that  he 
was  either  printer  of  paper  in  which  pub- 
lication was  made,  or  foreman,  or  chief 
clerk,  and  it  Is  to  be  presumed  that  such 
evidence  was  furnished  to  court  before 
judgment  was  rendered,  and  such  would  be 
presumption  if  record  was  silent. — Hahn  v. 
Kelly,  34  Cal.  391,  421,  94  Am.  Dec.  742. 

42.  Proof  of  deposit— Made  by  affidavit  of 
competent  witness.  —  Where  publication  of 
summons  was  proved  by  affidavit  of  princi- 
pal clerk  of  publishers  of  newspaper,  and 
fact  that  copy  of  summons  had  been  duly 
deposited  in  post-office,  properly  directed, 
was  proved  by  affidavit  of  competent  wlt- 
.ness,  this  is  proper  mode  of  proving  such 
facts,  and  return  of  such  facts,  indorsed 
upon  summons  by  constable  or  sheriff,  is 
not  necessary  in  such  case. — Seaver  v.  Fitz- 
gerald, 23  Cal.  85,  86,  92. 

43.  Proof  of  deposit  in  post-office  by  affi- 
davit of  one  Wilder,  person  by  whom  de- 
posit was  made,  and  of  publication  in 
Chronicle  proved  by  affidavit  of  one  of  "pub- 
lishers and  proprietors"  of  that  paper,  con- 
stituted valid  "proof  of  service." — Sharp  v. 
Daugney,  33  Cal.  505,  512;  Quivey  v.  Porter, 
37  Cal.  458-464;  People  v.  Thomas,  101  Cal. 
571,  573,  36  Pac.  9;  Woodward  v.  Brown. 
119  Cal.  283,  301,  63  Am.  St.  Rep.  108,  51 
Pac.  2,  642. 

44.  Proof  of  publication— To  be  by  per- 
son named  In  statute. — In  proof  of  publica- 
tion of  summons,  affidavit  must  show  that 
affiant  is  either  "the  printer  or  his  foreman 
or  principal  clerk."  Such  is  itself  sub- 
stantive fact,  and  must  be  proved  as  such 
before  court  in  which  action  is  pending 
can  proceed  to  render  judgment  against 
parties  to  whom  notice  is  intended  to  be 
given. — Steinbach  v.  Leese,  27  Cal.  295, 
298;  Forbes  v.  Hyde,  31  Cal.  842,  351;  Sharp 
v.  Daugney,  33  Cal.  505,  514;  McChesney  v. 
People  ex  rel.  Kochersperger,  174  111.  46, 
49,  50  N.  B.  1110;  Odell  v.  Campbell,  9  Ore. 
298,  306. 

45.  Under  this  statute,  fact  that  order  of 
publication  has  been  compiled  with,  is  to 
be  proved  by  "printer  or  his  foreman  or 
principal    clerk,"    and    persons    named    are 
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only  persons  competent  to  testify  on  sub- 
ject, and  affidavit  that  recites  as  follows: 
"Hoffman,  principal  clerk  in  office  of  Cali- 
fornia Chronicle,  daily  newspaper  published 
In  said  city  and  county,  being  duly  sworn, 
deposes."  etc.,  but  in  which  affiant  does  not 
swear  that  he  was  in  fact  principal  clerk,  is 
insufficient. — Stelnbach  v.  Leese,  27  Cal.  295, 
298.  See  Gray  v.  Larrimore,  4  Sawy.  C.  C. 
638,  646,  2  Abb.  (U.  8.)  542,  551.  10  Fed.  Cas. 
1025,  1029  (where  Field,  J.,  holds  that  evi- 
dence at  trial  to  supply  omission  of  affidavit 
and  show  that  affiant  was  in  fact  principal 
clerk  or  printer  is  inadmissible;  that  stat- 
ute prescribes  character  of  evidence,  and 
that  alone  will  suffice). 

44.  Publication  proved— By  afldavlt  by 
proprietor  of  paper. — Affidavit  of  publica- 
tion was  made  by  "proprietor"  of  newspaper 
instead  of  "printer,"  which  last  is  language 
of  statute  and  was  considered  sufficient,  two 
words  in  sense  of  statute  being:  synony- 
mous.— Quivey  v.  Porter,  37  Cal.  458,  464; 
People  v.  Thomas,  101  Cal.  571,  573,  36  Pac. 
9;  Woodward  v.  Brown,  119  Cal.  283,  201,  63 
Am.  St  Rep.  108,  51  Pac.  2,  542. 

47.  Proof  of  service  by  publication  of 
summons  is  affidavit  of  printer  or  his  fore- 
man or  principal  clerk,  showing:  that  pub- 
lication has  been  made,  and  where  and  how 
long,  and  affidavit  showing  deposit  in  post- 
office,  if  such  deposit  was  made. — Hahn  v. 
Kelly,  34  Cal.  391,  404,  94  Am.  Dec.  742. 


48.  Same— Affidavit  made  by  "publisher 
and  proprietor"  and  not  by  "printer,  fore- 
man, or  principal  clerk"  is  sufficient,  words 
"printers"  and  "publishers"  to  be  considered 
synonymous  and  being  within  spirit  of 
statute. — Sharp  v.  Daugney,  33  Cal.  605,  513; 


Quivey  v.  Porter,  37  Cal.  458,  464;  People 
v.  Thomas,  101  Cal.  671,  673,  86  Pac.  9; 
Woodward  v.  Brown,  119  Cal.  283,  301,  63 
Am.  St.  Rep.  108,  51  Pac  2,  542;  Pennoyer 
v.  Neff,  95  U.  S.  714,  721,  24  L.  ed.  565. 

V.    ADMISSION  OF  DEFENDANT. 

40.  AdmiMlon  of  service— Mmmi  be  writ- 
ten.— Acknowledgment  of  service  is  suffi- 
cient only  when  reduced  to  writing  and 
subscribed  by  party,  and  verbal  acknowl- 
edgment to  sheriff  will  not  suffice. — Mont- 
gomery v.  Tutt,  11  Cal.  307,  314. 

06).  Admlosloa— Msurt  be  accompanied  by 
evldeaee  of  a-easdaeneaa.  —  When  proof  of 
service  of  process  consists  of  written  ad- 
missions of  defendants,  such  admissions,  to 
be  available  in  action,  should  be  accom- 
panied with  some  evidence  of  genuineness 
of  signatures  of  parties.  In  absence  of  such 
evidence,  court  can  not  notice  them. — Alder- 
son  v.  Bell,  9  CaL  315,  321;  Hahn  v.  Kelly, 
34  Cal.  391,  420,  74  Am.  Dec.  742;  Fenton 
v.  American  J.  Co.,  61  Neb.  396,  396,  ?0 
N.  W.  931. 

51.  Courts— Can  not  take  judicial  notice 
of  •■matures  of  parties. — It  is  well  said 
that  courts  will  take  Judicial  notice  of 
signatures  of  their  officers  as  such;  but 
there  is  no  rule  which  extends  such  notice 
to  signatures  of  parties  to  cause;  when, 
therefore,  proof  of  service  of  process  con- 
sists of  written  admission  of  defendants,  to 
be  available  In  the  action,  should  be  ac- 
companied by  some  evidence  of  genuine- 
ness of  signatures  of  parties. — Alderson  v. 
Bell,  9  Cal.  815,  321;  Hahn  v.  Kelly,  34  Cal. 
391,  420,  74  Am.  Dec.  742. 


§  416.  WHEN  JURISDICTION  OF  ACTION  ACQUIRED.  From  the  time 
of  the  service  of  the  summons  and  of  a  copy  of  the  complaint  in  a  civil  action, 
where  service  of  a  copy  of  the  complaint  is  required,  or  of  the  completion  of 
the  publication  when  service  by  publication  is  ordered,  the  court  is  deemed  to 
have  acquired  jurisdiction  of  the  parties,  and  to  have  control  of  all  the  subse- 
quent proceedings.  In  all  cases  where  a  corporation  has  forfeited  its  charter 
or  right  to  do  business  in  this  state,  the  persons  who  become  the  trustees  of 
the  corporation  and  of  its  stockholders  or  members  may  be  sued  in  the  cor- 
porate name  of  such  corporation  in  like  manner  as  if  no  forfeiture  had  occurred 
and  from  the  time  of  service  of  the  summons  and  of  a  copy  of  the  complaint  in 
a  civil  action,  upon  one  of  said  trustees,  or  of  the  completion  of  the  publication 
when  service  by  publication  is  ordered,  the  court  is  deemed  to  have  acquired 
jurisdiction  of  all  said  trustees,  and  to  have  control  of  all  the  subsequent  pro- 
ceedings. The  voluntary  appearance  of  a  defendant  is  equivalent  to  personal 
service  of  the  summons  and  copy  of  the  complaint  upon  him. 

History:  Enacted  March  11,  1872,  re-enactment  of  §35  of  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  299; 
April  9,  1919,  Stats,  and  Amdts.  1919,  p.  65;  May  12,  1921,  Stats,  and 
Amdts.  1921,  p.  105.    In  effect  July  29,  1921. 
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JURISDICTION— HOW  ACQUITTED,  ETC. 

I.  In  General,  1-54. 

II.  Completeness  op  Jurisdiction,  55-79. 

III.  Admission  or  Voluntary  Appearance, 
80-107. 

I.  In  General. 

1.  Amendment  of  record — Supplies  de- 

fect in  proof  after  judgment. 

2.  Appearance — At   first   upon   special 

motion  —  Becomes  upon  appeal 
and  for  further  motion,  general 
appearance. 

3.  Same — By  nonresident  defendant. 

4.  Same — Irregularities  and  defects  in 

summons,  immaterial. 

5,6.  Same — Premature  judgment. 

7.  Same — Voluntary  appearance  in  an 

action. 

8.  Attack  —  Collateral  or  direct  —  On 

judgment  differentiated. 

9.  Collateral  attack  —  Defective  state- 

ment in  summons  no  ground  for. 

10.  Defective  summons — Can  not  sustain 

jurisdiction. 

11.  Delay   of  service   for  four  years — 

Gives  court  no  jurisdiction. 

12.  Different    kinds    of    service — As    to 

generally. 

13.  Distinction — Between  want  of  juris- 

diction and  irregularity. 

14.  Divorce  —  Alimony     can     not     be 

awarded  after  constructive  serv- 
ice alone. 

15.  Same — Against  absentee — Court  can 

decree  dissolution  of  marriage, 
only. 

16.  Same  —  Court  has  no  jurisdiction 

over  children  not  in  state. 

17.  Fraud  or  nullity — Can  not  be  shown 

aliunde  in  action  on  judgment. 

18.  If  judgment  void — Duty  of  court  to 

declare  it. 

19.  In    foreclosure  —  Defendant   on   his 

second  mortgage  can  not  obtain 
affirmative  relief  without  service 
of  cross-complaint. 

20.  Judgment — Absolutely  void  if  want 

of  jurisdiction  appears. 

21.  Same — Held  not   void   having   form 

and  semblance  of  valid  judgment. 

22.  Same — May  be  attacked,  if  record 

shows  want  of  jurisdiction. 

23.  Same  —  Unimpeachable   collaterally, 

if  matter  of  record. 

24.  Same — Void,   if   order   for   publica- 

tion based  on  false  affidavit. 

25.  Judgment  in  rem — Valid  after  serv- 

ice by  publication. 

26.  Jurisdiction — First  point  decided  by 

any  court. 

27-  29.  Same — In  personam,  wanting,  with- 
out personal  service. 


30.  Same — Acquired  from  time  of  serv- 

ice. 

31.  Same — In   special   cases   proven   by 

showing  special  facts. 

32.  Same — Is  given  in  this  state  by  form 

of  notice. 

33.  Same  —  Presumed    from    judgment- 

roll. 

34.  Omission  #  of  "  forthwith ' '  from  "or- 

der  of   service — Only   an    irregu- 
larity. 

35.  Personal  judgment — Can  not  be  en- 

tered against  absentee. 

36.  Practice  Act — Guide  of  courts,  and 

not  the  rules  of  common  law. 

37.  Presumption — In  favor  of  record. 

38.  Presumptions  of  law — Are  in  favor 

of  jurisdiction. 

39.  Same — Unless  record  shows  to  con- 

trary. 

40.  Query — Whether  estate  bound  when 

administrator  served  as  executor. 

41.  Recitals  in  judgment  —  Conclusive 

against  collateral  attack. 

42.  Recitals  in-  record — Establish  juris- 

diction. 

43.  Recitals  in  return  of  service — Con- 

clusive as  to  jurisdiction. 

44,  45.  Tax-suits — Personal  judgment  valid 
after  personal  service. 

46.  Same  —  Personal  judgment  without 

personal  service,  error. 

47.  Same — Validity  of  judgment. 

48.  This  statute  must  be  strictly  pur- 

sued— To  give  jurisdiction. 

49.  ' '  Subsequent  proceedings ' ' — Defined. 

50,  51.  Validity  of   judgment — To  be  con- 
clusively presumed. 

52.  Validity  of  section  32  of  Practice 

Act  questioned. 

53.  Want  of  jurisdiction — Must  appear 

from  record. 

54.  Which  summons  to  be  served. 

IL  Completeness  op  Jurisdiction. 

55.  Affidavit — Failing    to    show    efforts 

to  serve,  court  has  no  jurisdiction. 

56.  Same — Of  unsuccessful  endeavors  to 

serve,  insufficient. 

57.  Same — Must  show  diligence  and  fail- 

ure to  find. 

58.  Same — Of   publication   of   summons 

necessary  to  jurisdiction. 

59.  Same — Amended  affidavit  of  service 

after  judgment  sustains  jurisdic- 
tion. 

60.  Certified  copy  of  complaint — Service 

on  one  defendant  deemed  service 
on  all. 

61.  Constructive  service — Does   not  sus- 

tain personal  judgment. 

62.  Copy  of  complaint — In  service  need 

not  be  certified. 
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63.  Same — Need  be  served  on  only  one 

of  defendants. 

64.  Default— Void  if  affidavit  of  serv- 

ice insufficient. 

65.  Defect  in  affidavit — An  irregularity. 

66.  Defect  in  return  of  service — Cured 

by  recital  in  judgment. 

67.  Defendants  not  served — Not  bound 

severally  by  judgment,  but  jointly. 

68.  Effective   service  —  Gives   court   un- 

questionable jurisdiction. 

69.  Initial — Does   not   identify   defend- 

ant. 

70.  Judgment  for  subsequent  mortgagee 

against    defaulting    mortgaged — 
Void  without  notice. 

71.  Motion  to  quash  service— And  to  va- 

cate   summons — Properly    denied, 
when. 

72.  One  affidavit  and  order  for  publica- 

tion— Serves  in  several  cases. 

73.  Presumption  of  service— By  delivery 

"to  the  defendant  personally." 

74.  Proof  of  service — Gives  court  juris- 

diction. 

75.  Recital   of   service  —  In   judgment 

conclusive. 

76.  Record  showing  service — Conclusive, 

unless  opposite  appears  therefrom. 

77.  Service   of   summons — Necessary   to 

jurisdiction. 

78.  Same — Service  of  summons  on  attor- 

ney in  fact  of  defendant,  no  serv- 
ice. 

79.  Same — Service  on  party  not  defend- 

ant, does  not  give  jurisdiction. 

HE.  Admission  or  Voluntary  Appearance. 

80.  Admission   of   parties  in   writing — 

Gives  no  jurisdiction  without  evi- 
dence of  genuineness. 

81.  An   appearance — By   demurrer   and 

answer  is  submission  fo  jurisdic- 
tion. 

82.  Same  —  Appearance  entered  by  at- 

torney, good  and  sufficient  appear- 
ance. 

83.  Attorney's    inadvertent    appearance 

withdrawn — Gives  no  jurisdiction. 

84-  86.  Authority    of    attorney  —  Presumed 
from  appearance. 

87.  Consent   by   attorney   in   writing  — 

Sufficient  appearance. 

88.  Defendant  has  not  appeared — Unless 

attorney  authorized. 

89.  Defendant  may  appear  by  attorney 

or    in    person — But    not    in   both 
ways. 

90.  Demurrer — Is   not  a   special  but  a 

general  appearance. 

91.  Fatal    defect   of   want   of   jurisdic- 

tion— Not  cured  by  appearance. 

92.  No  jurisdiction  if  party  not  in  court. 


93.  Objection    to    jurisdiction    alone  — 

Special  appearance. 

94.  Person  sued  served  as  John  Doe — 

Must  appear. 

95.  Recital  of  appearance — Confined  to 

parties  served. 

96.  Record  of  appearance  by  attorney — 

Conclusive. 

97.  Same— Record  must  show  appearance 

— Voluntarily  or  by  summons. 

98.  Signature  of  attorney  appearing — 

Recognized  by  court. 

99, 100.  Special  appearance — Converted  into 
general  by  asking  excess  of  relief. 

101, 102.  Same  —  To   move   dismissal,   is  not 
general  appearance. 

103, 104.  Voluntary   appearance  —  Equivalent 
to  personal  service. 

105.  Same  —  After  nearly   three  years, 

gave  jurisdiction. 

106.  Waiver  of  summons — Answer  is  an 

appearance  and  waiver. 

107.  Same — By  notice  of  appearance  by 

attorneys. 

I.     IN  GENERAL. 

As  to  admission  of  service,  see,  ante, 
f  415   and  note. 

As  to  affidavit  of  service,  see,  ante,  §§  406, 
410  and  notes. 

As  to  application  of  this  section  to  Jus- 
tices' court,  see,  post,  §  849  and  note. 

As  to  entry  of  default  for  failure  to  an- 
swer, see,  post,   §§432,   585,   872   and   notes. 

As  to  Impeachment  of  record  by  evidence 
of  want  of  Jurisdiction,  see,  post,  §  1916  and 
note. 

As  to  Judgment  void  for  lack  of  process 
or  appearance,  see  Crumlish's  Admr.  v. 
Central  Imp.  Co.,  38  W.  Va.  390,  45  Am.  St. 
Rep.  872,  23  L.  R.  A.  120,  18  S.  E.  456. 

As  to  Judgment  without  opportunity  to  be 
heard,  see  Furgeson  v.  Jones,  17  Ore.  204, 
11  Am.  St.  Rep.  808,  8  L  R.  A.  620,  20  Pac. 
842. 

As  to  Jurisdiction  sufficient  to  sustain  m 
Judgment,  see,  post,   §  1917  and   note. 

As  to  Jurisdiction,  what  constitutes,  see, 
post,    §  1917   and   note. 

As    to    Jurisdictional    defects    In    process, 

see  note  61  Am.  St.  Rep.  485. 

As   to   Jurisdiction,   evidence   to   establish, 

see  note  61  Am.  St.  Rep.  495. 

As  to  Jurisdiction  over  absent  cltlsen,  see 

note  53  Am.  St.  Rep.   179-191. 

As  to  need  to  prove  facts  conferring:  Ju- 
risdiction, see,  post,  §  456  and  note. 

As  to  power  of  the  court  to  deprive  It- 
self of  Jurisdiction  after  acquiring  the  same 
by  publication,  under  section  987,  see,  post, 
§  473,  note. 

As  to  presumption  in  favor  of  Jurisdic- 
tion, see,  post,  §  1963  and  note. 
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As  to  proof  of  service,  see,  ante,  §  415  and 
note;  aflso,  post,  §§  2009,  2011  and  notes. 

As  to  publication  of  summons,  see,  ante, 
$  413  and  note. 

As  to  relief  from  Judgment  when  rendered 
on  publication  by  process,  see  note  16 
L.  R.  A.  361. 

As  to  service  of  summons,  see,  ante,  9  411 
and  note. 

As  to  service  of  summons  by  publication, 

see  note  61  Am.  St.  Rep.  494. 

As  to  sufficiency  of  Jurisdiction  to  sustain 
Judgment,  see,  post,  8  1917  and  note. 

As  to  vacating;  Judgments  and  decrees  on 
motion  when  not  specially  authorised  by 
statute,  see  note  60  Am.  St.  Rep.  633. 

As  to  validity  of  decree  of  divorce  on 
publication,  see  note  19  L.  R.  A.  814. 

As  to  waiver  of  summons,  see,  ante,  9  406 
and  note. 

1.  Amendment  of  record— -Supplies  defect 
In  proof  after  Judgment. — Where  court  has 
acquired  jurisdiction  by  service  of  its  proc- 
ess and  does  not  lose  it  by  a  neglect  to  make 
proof  of  such  service  a  matter  of  record, 
subsequent  amendment  of  record  by  supply- 
ing: proof  of  service  is  as  effective  to  sup- 
port Judgment  upon  appeal  therefrom  as  if 
it  had  been  filed  before  its  entry. — Hibernla 
S.  &  L.  Soc.  v.  Matthai,  116  Cal.  424,  425,  48 
Pac.   370. 

2.  Appearance— At  first  upon  special  mo- 
tion—Became on  appeal,  and  for  further 
motion,  general  appearance. — Where  attor- 
ney appeared  in  superior  court  for  purpose 
of  vacating:  judgment  for  lack  of  jurisdic- 
tion, and  also  upon  appeal  therefrom,  al- 
though he  stated  in  his  notice  that  he  ap- 
peared only  for  purpose  of  that  motion,  yet 
it  appeared  that  he  moved  for  relief  In 
reality  on  ground  of  excusable  neglect,  ap- 
pearance must  be  considered  as  general 
appearance  in  the  case,  as  no  substitution 
of  attorneys  or  renunciation  of  authority 
had  ever  been  made  by  him  or  his  client. — 
Thompson  v.  Alford,  128  Cal.  227,  228,  60 
Pac.  686. 

As  to  appearance  In  action,  see,  ante, 
9  406  and  note;  also,  post,  8  1014  and  note. 

As   to   appearance   equivalent   to   service, 

see,  post,   8  1014  and  note. 

3.  Same— By  nonresident   defendant,  the 

court  acquires  jurisdiction  to  render  a  per- 
sonal judgment  without  reference  to 
whether  an  attachment  has  or  has  not  been 
Issued. — Hodgkin8  v.  Dunham,  10  Cal.  App. 
690,   700,   103  Pac.   351.     . 

4.  Same  —  Irregularities  and  defects  In 
summons.  Immaterial.  —  Irregularities  and 
defects  in  the  summons  or  in  the  issuing: 
service  or  return  thereof  are  immaterial 
where  defendant  voluntarily  appears  and" 
answers. — Blackburn  v.  Bucksport  &  Elk 
River  R.  Co.,  7  Cal.  App.  649,  651,  95  Pac. 
668.- 


5.  Same— Premature  Judgment. — Jurisdic- 
tion is  obtained  when  summons  is  per- 
sonally served  on  the  defendant,  and  if 
judgment  is  prematurely  entered  thereafter, 
it  is  an  irregrularity,  but  the  judgment  is 
not  void. — California  Casket  Co.  v.  McGinn, 
10  Cal.  App.  5,  9,  100  Pac.  1077. 

6.  It  is  a  rule  of  universal  application 
that  a  court  will  not  set  aside  a  judgment 
valid  on  its  face  In  a  case  where  it  had 
jurisdiction  except  the  party  desiring*  to  be 
relieved  makes  at  least  an  apparent  show- 
ing; of  honesty  and  good  faith  by  showing 
that  he  has  a  defense  to  the  action  on  the 
merits,  and  a  preponderance  of  the  deci- 
sions are  to  the  effect  that  a  court  of  equity 
notwithstanding:  an  alleged  want  of  service 
will  not  interfere  to  set  aside  a  judgment 
unless  It  appears  that  the  result  will  be 
other  or  different  from  that  already  reached. 
— California  Casket  Co.  v.  McGinn,  10  Cal. 
App.  5,  9,  100  Pac.  1077. 

7.  Same— Voluntary  appearance  In  an  ac- 
tion for  the  purppse  of  asking:  some  relief 
which  can  be  granted  only  upon  the  hy- 
pothesis that  the  court  has  jurisdiction, 
is  a  submission  to  the  jurisdiction  as  com- 
pletely as  if  the  party  had  been  personally 
served  with  summons,  and  an  appearance 
for  the  purpose  of  asking:  for  a  continuance 
of  the  hearing:  on  a  motion  to  strike  out 
pleadings  is  a  general  voluntary  appear- 
ance for  all  purposes. — Zobel  v.  Zobel,  151 
Cal.  101,  90  Pac.  191. 

See,  also,  Part  III,  this  note. 

8.  Attacks— Collateral  or  direct— On  Judg- 
ment differentiated. — In  case  of  collateral 
attack  upon  Judgment  for  lack  of  juris- 
diction, all  presumptions  not  contradicted 
by  or  inconsistent  with  record  are  in  favor 
of  correctness  of  judgment.  Main  difference 
between  collateral  and  direct  attack  is,  that 
in  former  the  record  alone  can  be  inspected 
and  is  conclusively  presumed  to  be  correct; 
while  on  direct  attack  true  facts  may  be 
shown,  and  thus  Judgment  itself  on  appeal 
may  be  reversed  or  modified.  —  Lyons  v. 
Roach,  84  Cal.  27,  29,  30,  23  Pac.  1026: 
Sichler  v.  Look,  98  Cal.  600,  606,  29  Pac 
220;  Kahn  v.  Matthai,  115  Cal.  689,  691,  47 
Pac.  698;  Williams  v.  Haynes,  77  Tex.  283, 
19  Am.  St.  Rep.  752,  13  S.  W.  1029. 

9.  Collateral  attack— Defective  statement 
In  summons  does  not  render  Judgment  by 
default  after  personal  service  susceptible  to 
attack  collaterally. — Keybers  v.  McComber, 
67  Cal.  395,  401,  7  Pac.  388;  Dore  v.  Dough- 
erty, 72  Cal.  232,  234,  1  Am.  St.  Rep.  48,  13 
Pac.  621;  People  v.  Dodge,  104  Cal.  487,  492, 
38  Pac.  203.  See  Mont.  Choate  v.  Spencer, 
13  Mont.  127,  40  Am.  St.  Rep.  425,  433,  20 
L.  R.  A.  424,  32  Pac.  651;  Burke  v.  Inter- 
state S.  &  L.  Assoc,  25  Mont.  315,  325,  87 
Am.  St.  Rep.  416,  64  Pac.  879.  Ore,  North 
Pac  Cycle  Co.  v.  Thomas,  26  Ore.  381,  46 
Am.  St.  Rep.  686,  639,  38  Pac.  807. 

10.  Defective  summons— Can  not  sustain 
Jurisdiction* — Where  summons  required  de- 
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fendant  to  answer  In  thirty  days  instead  of 
forty,  as  required  by  statute,  and  was  in 
other  respects  defective,  it  was  insufficient 
to  support  Judgment  by  default. — Sta,te  v. 
Woodlief,  2  Cal.  241,  242;  Porter  v.  Her- 
man, 8  Cal.  619;  People  v.  Well,  53  Cal.  253. 

11.  Delay  of  service  for  four  years  — 
Gives  court  io  Jurisdiction. — Where  no  sum- 
mons issued  within  meaning  of  Practice 
Act,  and  no  attempt  at  service  made  until 
four  years  after  filing:  complaint,  court  did 
not  obtain  jurisdiction  and  action  was  dis- 
missed.— Reynolds  v.  Page,  35  Cal.  296,  300. 

12.  Different  kinds  of  service— Aa  to  gen- 
erally. —  This  section  describes  different 
kinds  of  service  according:  to  character  of 
defendant  to  be  served,  and  the  service 
that  would  be  good  upon  defendant  belong- 
ing to  one  of  classes  designated  in  that 
section,  would  not  be* good  as  to  defendant 
belonging  to  another  of  those  classes,  or 
authorize  entry  of  default  as  to  such  de- 
fendant.— Elder  v.  Orunsky,  127  Cal.  67,  68, 
59  Pac.  300. 

13.  Distinction— Between  want  of  Juris- 
diction and  Irregularity. — There  is,  however, 
very  decided  distinction  between  want  of 
jurisdiction  and  irregularity  in  procuring 
jurisdiction.  True  test  of  such  cases  is 
whether  omission  complained  of  is  of  sub- 
stance of  act  required  to  be  Informed.  If 
of  substance,  then  judgment  is  a  nullity;  if 
of  the  form,  only  an  irregularity. — Whit- 
well  v.  Barbier,  7  Cal.  54,  63. 


14.  Divorce  Alimony  can  not  be  awarded 
after  constructive  service  alone* — In  action 
for  divorce  court  has  no  jurisdiction  to 
award  alimony  where  defendant  was  not  in 
state  when  action  was  begun,  nor  afterward 
made  any  appearance  in  action. — De  la  Mon- 
tanya  v.  De  la  Montanya,  112  Cal.  101,  119, 
53  Am.  St.  Rep.  165,  32  L.  R.  A.  82,  44  Pac. 
345. 

15.  Same— Against  absentee  —  Court  can 
decree   dissolution    of   marriage,   only.  —  In 

action  of  divorce  against  defendant,  who, 
with  his  children, .  was  absent  from  state, 
in  which  defendant  did  not  appear,  and, 
publication  of  summons  having  been  made, 
and  in  due  time  default  of  defendant  en- 
tered, and  cause  heard,  judgment  that  (1) 
marriage  be  dissolved,  (2)  that  exclusive 
custody,  care  and  control,  and  education 
of  children  be  awarded  to  plaintiff,  (3)  that 
plaintiff  shall  have  right  to  apply  for  ali- 
mony and  counsel  fees  and  costs,  is  void — 
court  having  no  jurisdiction  in  such  cases 
to  decree  other  than  dissolution  of  mar- 
riage.— De  la  Montanya  v.  De  la  Montanya, 
112  Cal.  101,  119,  53  Am.  St.  Rep.  165,  32 
L.   R.  A.  82,  44  Pac.   345. 

16.  Same— Court  has  no  Jurisdiction  over 
children  not  In  state. — In  action  for  divorce 
against  defendant  absent  from  state  with 
his  children,  where  summons  was  served 
only  by  publication,  and  defendant  has  not 
appeared,  court  has  no  jurisdiction  to  make 
any    decree    concerning    care,    custody,    or 


education  of  such  absent  children. — De  la 
Montanya  v.  De  la  Montanya,  112*  Cal.  101, 
119,  53  Am.  St.  Rep.  165,  32  L.  R.  A.  82,  44 
Pac.  345. 

17.  Fraud  or  nullity— Can  not  he  shown 
aliunde  In  action  on  Judgment. — If  judg- 
ment be  obtained  by  fraud,  or  be  rendered 
by  court  not  having  jurisdiction,  it  may  be 
treated  as  absolute  nullity  from  start,  nor 
isc  it  competent  for  defendant  to  show 
aliunde  that  he  was  not  amendable  to 
jurisdiction  of  court,  as  matter  of  defense 
at  law  to  action  brought  upon  judgment. — 
Carpentier  v.  Oakland,  30  Cal.  439,  447. 

18.  If  Judgment  void—Duty  of  court  to 
declare  It. — In  action  upon  domestic  judg- 
ment in  which  defendant  had  not  been 
served  with  summons  in  original  action, 
evidence  to  impeach  judgment  by  showing 
want  of  service  of  summons  would  be  ad- 
missible, but  if  parties  stipulated  that  there 
was  no  service  and  evidence  is  admitted  at 
trial  to  that  effect,  without  objection,  it  is 
then  established  that  judgment  is  void,  and 
whenever  such  fact  is  brought  to  attention 
of  court,  it  is  duty  of  court  to  so  declare. — 
People  v.  Harrison,  107  Cal.  541,  546,  40  Pac. 
956. 

10.  In  foreclosure  Defendant  on  his  sec- 
ond mortgage  can  not  obtain  affirmative  re- 
lief without  service  of  cross-complaint. — In 

action  to  foreclose  mortgage  where  mort- 
gageor  made  default  but  where  subsequent 
mortgagee,  Thomson,  who  was  made  defend- 
ant, appeared  and  answered,  setting  up  his 
mortgages  and  praying  application  of  pro- 
ceedings of  sale,  after  satisfaction  of  plain- 
tiff's mortgage,  to  satisfy  his  subsequent 
mortgage  and  for  judgment  for  deficiency, 
court  had  no  jurisdiction  to  grant  relief 
against  mortgageors  without  service  upon 
them  of  answer  of  Thomson  praying  for 
affirmative  relief,  which  was  really  cross- 
complaint  to  which  mortgageors  were  en- 
titled to  demurrer  or  answer. — White  v. 
Patton,  87  Cal.  151,  152,  153,  25  Pac.  270. 

20.  Judgment— Absolutely  void  If  want 
of  Jurisdiction  appears. — Where  judgment  of 
court  of  superior  jurisdiction  is  offered  in 
evidence,  during  progress  of  trial,  it  may  be 
attacked  by  opposite  side  on  ground  that 
court  by  which  it  was  rendered  had  no  ju- 
risdiction, either  of  subject-matter,  or  of 
person  of  defendant,  or  both;  for  any  judg- 
ment of  any  court  is  absolutely  void  if  It 
appear  that  there  was  want  of  jurisdiction 
in  either  respect. — Hahn  v.  Kelly.  34  Cal. 
391,  403,  94  Am.  Dec.  742;  Carr  v.  Lewis  C. 
Co.,  96  Mo.  149,  9  Am.  St.  Rep.  328.  333,  8 
S.  W.  907;  Furgeson  v.  Jones,  17  Ore.  204,  11 
Am.  St.  Rep.  808,  821,  3  L.  R.  A.  620,  20  Pac. 
842. 

21.  Same — Held- not  void  having  form  sad 
semblance  of  valid  Judgment. — Until  fraud, 
or  want  of  jurisdiction,  has  been  shown  in 
proper  mode  and  according  to  rules  of  evi- 
dence, it  must  be  said  in  strict  legal  sense, 
that  judgment  is  not  void;  for  it  has  form 
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and  semblance  of  valid  judgment,  and  It 
may  be  enforced  as  such  until  reversed  or 
set  aside  by  some  proceedings. — Carpentier 
v.  Oakland,  30  Cal.  439.  447. 


Same  — May  be  attacked,  If  record 
shows  want  of  Jurisdiction. — Where  judg- 
ment of  court  of  superior-  jurisdiction  Is 
offered  in  evidence  during  progress  of  trial, 
it  may  be  attacked  by  opposite  side  upon 
ground  that  court  by  which  it  was  rendered 
had  no  Jurisdiction  either  of  subject-matter 
or  of  person  of  defendant,  or  both,  for  any 
judgment  of  any  court  Is  absolutely  void 
if  it  appear  that  there  was  want  of  juris- 
diction in  either  respect. — Hahn  v.  Kelly, 
34  Cal.  391,  402,  94  Am.  Dec.  742;  Hastings 
v.  Cunningham,  39  Cal.  137,  143;  Pearson  v. 
Pearson,  46  Cal.  609,  636;  People  v.  Thomas, 
101  Cal.  571,  573.  36  Pac.  9. 

23.  Same— Unimpeachable  collaterally.  If 
matter  of  record. — Power  of  court  of  law 
to  Inquire  into  jurisdiction  of  court  by 
which  judgment  was  rendered  is  fully  rec- 
ognized and  general  language  used  in  books 
justified,  but  inquiry  Is  limited  to  an  in- 
rpection  of  record,  and  if  it  does  not  appear 
affirmatively  that  court  had  no  Jurisdiction, 
impeachment  for  all  purposes  of  defense 
to  action  at  law  has  failed.  If  it  does  not 
so  appear,  presumption  of  law,  which  is  al- 
ways in  favor  of  jurisdiction  and  of  regu- 
larity of  proceedings  of  courts  of  general 
jurisdiction,  proceeding  according  to  course 
of  common  law,  comes  to  aid  of  record. — 
Carpentier  v.  Oakland,  30  Cal.  439,  447; 
Hahn  v.  Kelly,  34  Cal.  391,  402,  94  Am.  Dec. 
742;  Hobbs  v.  Duff,  43  Cal.  485,  490;  Hodg- 
don  v.  Southern  Pac.  R.  Co.,  75  Cal.  642,  648, 
17  Pac.  928;  Hill  v.  City  Cab  &  T.  Co.,  79 
Cal.  188,  190,  21  Pac.  728;  Crim  v.  Kessing, 
89  Cal.  478,  484,  23  Am.  St.  Rep.  491,  26  Pac. 
1074;  Col  ton  L.  &  W.  Co.  v.  Swartz,  99  Cal. 
278,  283,  33  Pac.  878;  In  re  Eichhoff,  101  Cal. 
COO,  603,  36  Pac.  11;  Butler  v.  Soule,  124 
Cal.  69,  72,  56  Pac.  601;  People  v.  Perris 
I.  Dist.,  132  Cal.  289,  292,  64  Pac.  399,  773. 
Colo.  Harter  v.  Shull,  17  Colo.  App.  162,  67 
Pac.  911.  Ky.  Newcomb  v.  Newcomb,  13 
Bush  £63,  26  Am.  Rep.  222,  229.  Nev.  Deegan 
v.  Deegan,  22  Nev.  185,  197,  58  Am.  St.  Rep. 
741,  37  Pac.  860.  Wash.  Peyton  v.  Peyton, 
28  Wash.  278,  68  Pac.  767. 

24.  Same— Void,  If  order  for  publication 
lrif<ed  on  false  affidavit. — On  application  for 
t  rder  to  serve  summons  by  publication,  affi- 
ant must,  at  least,  believe  that  affidavit 
which  he  presents  is  true.  Presentation  of 
wilfully  false  affidavit  for  purpose  of  ob- 
taining order  for  service  of  summons  by 
publication  is  itself  an  act  of  fraud,  and 
any  judgment  which  rests  upon  it  is  itself 
unconscionable  and  was  obtained  without 
knowledge  of  defendant,  and  therefore 
should  be  set  aside. — Dunlap  v.  Steere,  92 
Cal.  344,  347,  27  Am.  St.  Rep.  143,  16  L.  R.  A. 
36.   28  Pac.  563. 

25.  Judgement  In  rem— Valid  after  serv- 
ice   by   publication. — Judgment   obtained    In 
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another  state  by  publication  of  summons, 
but  without  personal  service  on  defendant, 
or  his  appearance  in  action,  was  sufficient 
to  subject  to  its  satisfaction  within  said 
other  state  property  of  defendant  in  state, 
but  has  no  binding  force  in  personam  for 
want  of  jurisdiction  of  person. — Kane  v. 
Cook,   8   Cal.   449,   455. 

26.  Jurisdiction — First  point  decided  by 
any  court.  —  First  point  decided  by  any 
court,  although  it  may  not  be  In  terms,  is 
that  court  has  jurisdiction,  otherwise  it 
would  not  proceed  to  determine  rights  of 
parties. — Clary  v.  Hoagland,  6  Cal.  685,  688; 
Coulter  v.  Stark,  7  Cal.  244,  245.  See  Ark. 
McConnell  v.  Day,  61  Ark.  464,  476,  33  S.  W. 
7-31.  lad.  Huber  v.  Beck,  6  Ind.  App.  47,  50,. 
32  N.  E.  1025.  Fed.  Graff  v.  Louis,  71  Fed. 
591,  596. 

27.  Same— In  personam*  wanting-,  with- 
out personal  service. — In  suits  in  personam, 
In  courts  other  than  admiralty  courts,  no 
man  can  be  deprived  of  his  property  with- 
out first  having  been  personally  cited  to 
appear  and  make  his  defense,  unless  by  vir- 
tue of  some  positive  statutory  enactment. — 
Lorin  v.  Illsley,  1  Cal.  24,  29. 

28.  Judgment,  which  was  basis  of  suit, 
having  been  rendered  without  any  personal 
service  on  defendant,  and  indeed  without 
any  service  which  by  laws  then  in  force 
could  be  deemed  as  equivalent  for  personal 
service,  court  was  without  jurisdiction. — 
Parsons  v.  Davis,  ?  Cal.  421,  424;  Schloss 
v.  White,  16  Cal.  65,  68;  Rowley  v.  Howard, 
28  Cal.  401,  404;  Linott  v.  Rowland,  119 
Cal.  452,  453,  51  Pac.  687.  See  Conn.  Wood 
v.  Watkinson,  17  Conn.  500,  44  Am.  Dec 
562,  570.  Nev.  Lonkey  v.  Keyes  S.  M.  Co., 
21  Nev.  320,  31  Pac,  57.  Ore.  Trullenger  v. 
Todd,   5  Ore.  36,   39. 

29.  Personal  judgment  by  court  of  gen- 
eral jurisdiction  Is  invalid  for  purpose  of 
acquiring  any  rights  under  it,  when  it  ap- 
pears affirmatively  on  face  of  record  that 
court  had  acquired  no  jurisdiction  over  per- 
son of  defendant. — Whitwell  v.  Barbler,  7 
Cal.  54,  63;  Gray  v.  Hawes,  8  Cal.  562,  568; 
Sharp  v.  Daugney,  33  Cal.  505,  512. 

30.  Same— Acquired  from  time  of  service. 

— Fact  of  service  is  material,  and  from  time 
service  is  made  court  is  deemed  to  have  ac- 
quired Jurisdiction.  Return  of  service  may 
be  formal  or  informal,  perfect  or  Imper- 
fect, still,  if  service  is  in  fact  made,  court 
acquires  jurisdiction  of  person  of  defend- 
ant, and  judgment  thereafter  rendered  can 
not  be  attacked  collaterally.  —  Drake  v. 
Duvenick,  45  Cal.  455,  463;  Sacramento  Sav. 
Bank  v.  Spencer,  53  Cal.  737,  740;  Cardwell 
v.  Sabichi,  59  Cal.  490,  498;  Keybers  v. 
McComber,  67  Cal.  395,  399,  7  Pac.  838;  In  re 
Eichhoff,  101  Cal.  600,  603,  36  Pac.  11;  Her- 
man v.  Santee,  103  Cal.  519,  523,  42  Am.  St. 
Rep.  146,  37  Pac.  509. 

31.  Same  — In  special  cases  proven  by 
showing  special  facts.  —  Jurisdiction  is 
given  in  this  state  by  form  of  notice  pre- 
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scribed  by  statute,  and  statute  In  such 
cases  must  be  substantially  pursued.  Where 
general  power  of  serving  process  Is  given 
to  an  officer,  general  return  of  service  is 
sufficient;  but  where  power  to  serve  process 
is  exceptional,  and  given  only  on  prescribed 
conditions,  there  the  authority  is  special, 
and  particular  facts  must  be  shown  in  order 
to  give  effect  to  service. — McMillan  v.  Rey- 
nolds, 11  Cal.  372,  379;  Sharp  v.  Daugney,  83 
Cal.  605,  512;  Linott  v.  Rowland,  119  Cal. 
452,   453,   51  Pac.  687. 

82.  Same— Ii  riven  In  this  state  by  form 
of  notice  prescribed  by  statute,  and  stat- 
ute in  such  cases  must  be  substantially  pur- 
sued.— McMillan  v.  Reynolds,  11  Cal.  373, 
379;  Sharp  v.  Daugney,  33  Cal.  505,  514; 
Linott  v.  Rowland,  119  Cal.  452,  463,  51  Pac. 
687;  Coffee  v.  Gates,  28  Ark.  44;  Black  v. 
Clendenin,  3  Mont.  44,  47;  Lay  ton  v.  Trapp, 
20  Mont.  453,  456,  52  Pac.  208. 

8S.     Sane— Presumed  from  Judgment-roll. 

— It  is  matter  of  no  consequence  whether 
jurisdiction  of  court  appears  affirmatively 
upon  judgment-roll  or  not,  for,  If  It  does 
not,  it  will  be  conclusively  presumed. — Hahn 
v.  Kelly,  34  Cal.  391,  402,  94  Am.  Dec.  742; 
Hobbs  v.  Duff,  43  Cal.  485,  490;  Butler  v. 
Soule,  124  Cal.  69,  72,  66  Pac.  601;  People 
v.  Perris  I.  Dist.,  182  Cal.  289,  292,  64  Pac. 
399,  773. 

S4.  Omission  of  "forthwith"  from  order  of 
service— Only  an  irregularity. — Where  order 
of  service  of  summons  by  publication,  after 
stating  general  facts  and  ordering  publica- 
tion in  designated  paper  for  two  months, 
directed  a  copy,  etc.,  to  be  deposited  in 
post-office,  etc.,  directed  to  defendants,  etc., 
but  failed  to  include  In  such  directions  word 
"forthwith"  as  contained  in  section  413, 
ante,  and  deposit  of  copy  in  post-office  was 
made  on  day  order  was  signed,  omission  of 
word  '*forthwlth"  from  order  requiring  such 
deposit  was  at  most  an  irregularity,  and 
did  not  render  proceedings  void,  which 
might  perhaps  have  been  good  cause  to  set 
aside  proceedings  for  irregularity  on  direct 
motion  for  that  purpose. — Anderson  v.  Goth, 
72  Cal.  65,  72,  1  Am.  St.  Rep.  34,  13  Pac.  73. 

SB.  Personal  Judgment— Can  not  be  en- 
tered against  absentee. — In  action  where 
service  is  made  by  publication  of  summons 
against  absent  defendant,  personal  judg- 
ment can  not  be  entered  against  defendant. 
— Anderson  v.  Goff,  72  Cal.  65,  1  Am.  St. 
Rep.  34,  13  Pac.  73;  Blumberg  v.  Birch,  99 
Cal.  416.  37  Am.  St.  Rep.  67,  34  Pac.  102; 
De  la  Montanya  v.  De  la  Montanya,  112 
Cal.  101,  119,  53  Am.  St.  Rep.  165,  32  L.  R.  A. 
82,   44  Pac.   345. 

96.  Practice  Act— Guide  of  courts,  and 
not  the  rales  of  common  law. — Jurisdiction 
of  all  our  courts  is  special  and  limited 
as  defined  by  constitution,  and  they  do  not 
proceed  according  to  course  of  common 
law,  but  according  to  course  of  Practice 
Act,  which,  in  almost  every  particular,  is 
course  very   different  from  common   law. — 


Hahn  v.  Kelly,  34  Cal.  391,  412,  94  Am.  Dec. 
742. 

87.     Presnmptlon— In    favor    of    record. — 

If  record  is  silent  as  to  what  was  done  In 
respect  to  some  material  matter,  it  will  be 
presumed  that  what  should  have  been  done 
was  done.  If  there  was  no  proof  of  what 
was  done  in  obtaining  service  in  record,  it 
will  be  presumed  that  legal  service  was 
in  fact  had;  but  when  record  shows  what 
was  done  for  purpose  of  obtaining  service,  it 
can  not  be  presumed  that  something  dif- 
ferent was  in  fact  done. — Hahn  v.  Kelly,  34 
Cal.  391,  405,  94  Am.  Dec  742;  Latta  v. 
Tutton,  122  Cal.  279,  282,  68  Am.  St.  Rep. 
30,  54  Pac.  844;  Sansom  v.  Harrell,  51  Ark. 
429,  433,  11  S.  W.  683;  Hunton  v.  Nichols,  55 
Tex.   217,   225. 

See  note  19  Am.  St.  Rep.  901. 


38.  Presumptions  of  law— Are  In  favor  of 
Jurisdiction  and  of  regularity  of  proceedings 
of  superior  courts,  or  courts  of  general 
jurisdiction  (as  is  sometimes  added),  "pro- 
ceeding according  to  course  of  common 
law,"  but  they  are  not  In  favor  of  juris- 
diction and  regularity  of  proceedings  of 
inferior  courts,  or  courts  of  limited  juris- 
diction, and  parties  who  claim  any  right 
or  benefit  under  their  judgments  must 
show  their  jurisdiction  affirmatively.  There 
is  limitation  put  upon  rule  which  is 
founded  upon  distinction  between  courts. 
— Barrett  v.  Carney,  38  Cal.  530,  537; 
Hahn  v.  Kelly,  34  Cal.  391,  409,  94  Am.  Dec. 
742;  Ryder  v.  Cohn,  37  Cal.  69,  87;  Quivey 
v.  Porter,  37  Cal.  458,  462;  Mahoney  v. 
Middleton,  41  Cal.  41,  51;  McKinlay  v.  Tut- 
tle,  42  CaL  570,  577;  Drake  v.  Duvenick,  45 
Cal.  466,  464;  Wood  v.  Jordan,  125  Cal.  261, 
262,  57  Pac.  997. 


Same— Unless  record  shows  to  con- 
trary, it  will  be  presumed  that  court  of  gen- 
eral jurisdiction  had  acquired  necessary 
jurisdiction  over  parties  to  support  its  judg- 
ment; and  in  this  respect  record  can  not  be 
impeached  in  collateral  proceeding  by  proof 
aliunde. — Hahn  v.  Kelly,  34  Cal.  391,  430, 
94  Am.  Dec.  742;  Sharp  v.  Brunnings,  35 
Cal.  528,  534;  Vassault  v.  Austin,  36  Cal. 
691,  696;  Reily  v.  Lancaster,  39  Cal.  364, 
356;  Eitel  v.  Foote,  39  Cal.  439,  440;  Mc- 
Cauley  v.  Fulton,  44  Cal.  355,  361;  Bran- 
son v.  Caruthers,  49  Cal.  374,  380;  In  re 
Eichhoff,  191  Cal.  600,  603,  36  Pac.  11;  Rice 
v.  Bamberg,  59  S.  C.  498,  505,  38  S.  E.  209. 
See  note  68  Am.  St.  Rep.  35. 

40.  Query — Whether  estate  bound  when 
administrator  served  as  executor. — Where 
complaint  charges  Cunningham  as  "ad- 
ministrator" of  estate,  and  summons  is 
directed  to  him  as  "executor,"  and  affida- 
vit of  service  of  summons  shows  that  he 
was  served  as  "administrator,"  and  de- 
fault was  entered  against  him  as  "execu- 
tor," whether  judgment  against  Cunning- 
ham as  representative  of  estate  is  void, 
query. — Lyons  v.  Roach,  84  Cal.  27,  29,  23 
Pac.  1026. 
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41.  Recitals  In  Judgment  —  Conclusive 
against  collateral  attack. — It  has  been  re* 
peatedly  held  that,  upon  collateral  attack, 
recitals  in  Judgment  of  service  upon  de- 
fendant are  conclusive  of  question  of  ju- 
risdiction of  person,  when  judgment  is 
rendered  by  court  of  superior  jurisdiction. 
— McCauley  v.  Pulton,  44  Cal.  355,  361; 
Drake  v.  Duvenlck,  45  Cal.  455,  462;  An- 
derson v.  Goff,  72  Cal.  65,  74,  1  Am.  St. 
Rep.  34,  13  Pac.  73;  In  re  Newman,  76  Cal. 
213,  220,  7  Am.  St.  Rep.  146,  16  Pac.  887. 

42.  Recital*  la  record— Establish  Juris- 
diction.— Recitals  in  judgment  are  court's 
record  of  its  own  acts,  although  upon  di- 
rect appeal  jurisdiction  of  court  is  not  to 
be  established  by  its  mere  assertion  in 
judgment  that  it  had  acquired  jurisdiction, 
yet  if  such  recital  finds  support  in  other 
portion  in  record,  which  under  condition  of 
facts  could  exist,  it  will  be  presumed,  in 
absence  of  contrary  showing,  that  such 
condition  of  facts  existed.  —  Sichler  v. 
Look,  93  Cal.  600,  607,  29  Pac.  220. 

48.  Recital  In  return  of  service— Conclu- 
sive aa  to  Jurisdiction* — In  action  for  re- 
covery of  taxes,  where  decree  recites  that 
it  appeared  to  satisfaction  of  court  "that 
all  owners  and  claimants  of  the  property 
above  described  have  been  duly  summoned 
to  answer  complaint  herein,  and  have  made 
default  in  that  behalf,"  this  recital, — there 
being  nothing  contradictory  to  it  in  record. 
— Is  conclusive  on  point  that  court  acquired 
jurisdiction  of  owner  of  premises,  when- 
ever judgment  is  collaterally  drawn  in  ques- 
tion. Statute  of  April  4,  1864  (Stats.  1863-4, 
p.  399),  declares  that  this  recital  from  de 
cree  shall  be  proofs  of  fact  recited. — Eitel 
v.  Foote,  39  Cal.  439,  441. 

44.  Tax  -suits  —  Personal  Judgment  valid 
after  personal  service. — In  an  action  for  re- 
covery of  taxes  where  record  does  not  pres- 
ent any  evidence  of  service  of  process  upon 
real  estate  In  manner  required  by  statute, 
judgment  in  rem  can  not  be  sustained;  but 
if  there  was  sufficient  service  on  defendant 
personally,  personal  judgment  against  him 
was  valid. — Olllls  v.  Barnett,  38  Cal.  393, 
896. 

45.  In  an  action  for  recovery  of  taxes 
under  act  of  1864,  where  summons  was  Is- 
sued, personally  served  on  defendant,  and 
judgment  recites  that  it  appeared  to  satis- 
faction of  court  "that  all  owners  and  claim- 
ants of  property  above  described  have  been 
duly  summoned  to  answer  complaint  herein 
and  have  made  default  in  that  behalf,"  as 
statute  explicitly  provides  that  such  recital 
shall  be  proof  that  all  owners  and  claimants 
of  property  had  been  duly  summoned  to 
answer  complaint  and  had  made  default,  it 
is  not  within  province  of  court  to  nullify 
this  provision. — Truman  v.  Robinson,  44  Cal. 
623,  628;  Branson  v.  Caruthers,  49  Cal.  374, 
382. 

46.  Personal  Judgment  without  personal 
service,   error. — In   action   for   collection    of 


taxes  against  personal  defendant  and  real 
estate,  statute  having  provided  that  though 
under  certain  circumstances  service  not 
personal  in  its  character  might  be  properly 
effected  upon  personal  defendant,  yet  that 
in  such  case  no  personal  judgment  should 
be  rendered  against  him,  judgment  here 
having  been  in  fact  rendered  against  him 
without  such  personal  service  and  without 
appearance,  it  is  not  necessary  to  deter- 
mine if  judgment  so  rendered  would  be  ab- 
solutely void, — mere  nullity  in  strict  sense. 
Whether  void  or  not,  it  is  certainly  erro- 
neous and  can  not  upon  direct  appeal  as 
here  be  supported. — People  v.  Bernal,  43 
Cal.  385,  388. 

47.  Same— Validity  of  Judgment. — Where 
judgment  in  tax  suit  is  attacked  as  void  for 
want  of  jurisdiction,  its  validity  is  to  be  as- 
certained by  same  tests,  has  benefit  of  same 
presumptions,  and  is  subject  to  attack  in 
same  mode,  and  by  same  means,  as  judg- 
ment in  action  of  any  other  class. — Eitel  v.. 
Foote,  39  Cal.  439,  440;  Mayo  v.  Haynie,  5a 
Cal.  70,  75  (dis.  op.  Crocket,  J.);  Wood  v- 
Jordan,  125  Cal.  261,  262,  57  Pac.  997;  People 
v.  Perris  I.  Dist.  132  Cal.  289,  292,  64  Pac 
399,  773;  Klzer  v.  Caufield,  17  Wash.  423,  4ft 
Pac.  1064. 

See  note  91  Am.  Dec.  597. 

48.  This  statute  must  be  strictly  pursued 
—To  give  Jurisdiction  in  proceedings 
against  absent  defendant  where  service  is 
attempted  in  modes  different  from  course  of 
common  law. — Jordan  v.  Oiblln,  12  Cal.  100, 
103;  People  v.  Huber,  20  Cal.  81,  82;  Seaver 
v.  Fitzgerald,  23  Cal.  85,  90,  91;  Ricketson 
v.  Richardson,  26  Cal.  149,  155;  Braly  v. 
Seaman,  30  Cal.  610,  617;  Matter  of  Tracey, 
136  Cal.  385,  390,  69  Pac.  20;  Oalpln  v.  Page, 
85  U.  S.  (18  Wall.)  369,  21  L.  ed.  959;  Gray 
v.  Larrlmore,  4  Sawy.  C.  C.  638,  645,  2  Abb. 
U.  S.  542,  550.  10  Fed.  Cas.  1028. 

See  note  94  Am.  Dec.  768. 

49.  "Subsequent  proceedings"—- Defined.— 

The  words  "all  the  subsequent  proceedings" 
manifestly  mean  proceedings  upon  com- 
plaint in  action  and  for  that  cause  of  action. 
In  action  to  foreclose  court  could  ascertain 
and  determine  amount  due  to  plaintiff  and 
enter  decree  foreclosing  his  mortgage  as 
against  claims  of  all  defendants.  But,  un- 
der claim  of  "subsequent  proceedings,"  de- 
fault of  mortgagees  upon  plaintiff's  sum- 
mons would  not  give  court  jurisdiction  to* 
enter  another  further  and  different  judg- 
ment against  them  than  that  prayed  for  in 
complaint  of  plaintiff,  in  favor  of  another 
and  different  party,  to  wit,  second  mort- 
gagee and  defendant  in  case,  upon  another 
and  different  cause  of  action  set  up  In  hia 
answer  in  which  was  prayer  for  affirmative 
relief,  of  which  original  mortgageors  were 
in  no  manner  put  upon  notice,  and  on  whom 
no  service  of  answer  or  cross-complaint  of 
second  mortgage  had  ever  been  made. — 
White  v.  Patton,  87  Cal.  151,  152.  153,  25  Pac. 
270. 
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50.  Validity  of  Judgment  —  To  be  con- 
clusively presumed  from  existence  of  judg- 
ment itself,  unless  it  affirmatively  appears 
from  record  that  court  has  not  jurisdiction; 
although  only  assertion  in  respect  to  juris- 
dictional fact  of  personal  service  found  in 
record  shows  no  such  service  to  have  been 
had,  and  nonresidence  of  defendant,  judg- 
ment conclusively  proves  defendant  to  have 
been  served  within  state. — Hahn  v.  Kelly, 
34  Cal.  391,  408,  94  Am.  Dec.  742. 

51.  Overruled  t  Belcher  v.  Chambers,  53 
Cal.  635,  643;  Oalpin  v.  Page,  3  Sawy.  C.  C. 
93,  107,  9  Fed.  Cas.  1126;  Pennoyer  v.  Neff, 
95  U.  S.  714,  24  L.  ed.  565. 

52.  Validity  of  section  32  Practice  Act 
questioned. — Provision  of  statute  (Practice 
Act,  5  32),  providing  that  in  actions  against 
defendants  jointly  indebted  on  contract, 
plaintiff  may  proceed  against  defendants 
served,  and  judgment  entered  against  all 
defendants  thus  jointly  indebted  so  far  only 
as  that  it  may  be  enforced  against  joint 
property  of  all,  can  not  stand  consistently 
with  constitution,  or  with  principles  of  ju- 
risprudence of  universal  recognition. — Tay 
v.  Hawley,  39  Cal.  93,  97.  See  Davidson  v. 
Knox,  67  Cal.  143,  146,  7  Pac.  413. 

53.  Want  of  Jurisdiction— Most  appear 
from  record. — For  purpose  of  determining 
whether  want  of  jurisdiction  is  shown  by 
record,  court  can  look  at  only  summons, 
affidavit  of  printer,  complaint  with  default 
indorsed  thereon,  and  judgment. — Hahn  v. 
Kelly,  34  Cal.  391,  404.  94  Am.  Dec.  742. 

54.  YValca     summons     to     be     served. — 

Summons  to  be  served  was  any  legal  sum- 
mons issued  in  case,  and  where  first  sum- 
mons had  been  returned  not  served,  it  was, 
therefore,  second  summons  which  was  to  be 
served  by  publication,  first  one  having  no 
longer  any  force. — Seaver  v.  Fitzgerald,  23 
Cal.  86,  92. 

II.    COMPLETENESS  OF  JURISDICTION. 

55.  Affidavit— Falling  to  shove  efforts  to 
serve,  court  has  no  Jurisdiction. — Where 
service  of  process  upon  defendant  within 
county  is  attempted  to  be  made  by  person 
other  than  sheriff,  his  affidavit  should  as  a 
rule  be  required  to  show  cause  of  action,  its 
nature,  the  parties,  etc.,  but  if  it  fails  to 
show  with  accuracy  efforts  made  to  serve 
defendant  with  summons,  and  reasons  why 
such  service  can  not  be  made,  it  is  insuffi- 
cient to  uphold  order  of  publication  of  sum- 
mons, and  hence  court  below  fails  to  obtain 
Jurisdiction  of  person  of  defendant. — Kahn 
v.  Matthai,  115  Cal.  689,  692,  47  Pac.  698; 
Rue  v.  Quinn,  137  Cal.  651,  656,  66  Pac.  216, 
70  Pac.  732;  Romig  v.  Gillett,  187  U.  S.  Ill, 
116,  47  L.  ed.  97,  23  Sup.  Ct.  Rep.  845. 

56.  Same— Of  unsuccessful  endeavors  to 
serve.  Insufficient. — Affidavit  that  states  that 
affiant  "believes  and  is  certain  the  defend- 
ant is  in  the  city  and  county  of  San  Fran- 
cisco,   and    that    to    the    best    of    affiant's 


knowledge  defendant  resides  at  912  Seven- 
teenth Street,"  and  that  said  defendant  has 
evaded  service  of  summons,  and  that  affiant 
and  her  attorney  have  both  spoken  to  the 
"two  daughters  of  the  defendant,  requesting 
them  to  allow  the  said  defendant  to  be 
served  with  the  said  copy  of  summons  and 
complaint,  and  that  said  daughters  and 
each  of  them  both  being  of  legal  age,  re- 
fused to  allow  the  defendant  herein  to  be 
served  with  said  papers,  and  are  using  every 
endeavor  in  their  power  to  prevent  said 
service,"  was  insufficient  to  uphold  order  of 
publication  of  summons,  and  hence  court 
below  failed  to  obtain  jurisdiction  of  per- 
son of  defendant. — Kahn  v.  Matthai,  115  Cal. 
689,  692,  47  Pac.  698. 

57.  Same— Must  suave  diligence  and  fail- 
ure to  find.— When  service  is  to  be  made  in 
mode  provided  foe  in  section  412,  ante,  on 
ground  that  defendant  can  not  after  due 
diligence  be  found  within  state,  affidavit 
must  show  two  facts, — to  wit:  (1)  exercise 
of  due  diligence  to  find  defendant  within 
state,  and  (2)  failure  to  find  him  after 
exercise  of  such  diligence.  If  either  of  these 
facts  does  not  appear  from  affidavit,  court 
or  judge  has  no  jurisdiction,  and  order  made 
thereon  will  be  insufficient  to  sustain  judg- 
ment based  upon  such  services. — Rue  v. 
Quinn,  137  Cal..  651,  655,  66  Pac.  216,  70  Pac. 
732. 

58.  Same— Of  publication  of  summons 
necessary  to  Jurisdiction. — No  affidavit  of 
printer,  his  foreman,  or  principal  clerk,  that 
publication  of  summons  took  place  as  re- 
quired by  subdivision  3  of  this  section,  be- 
ing in  the  record,  proof  is  lacking  of 
service  of  summons,  and  record  therefore 
does  not  affirmatively  show  that  court  had 
jurisdiction. — Weeks  v.  Garibaldi  S.  G.  M. 
Co.,  73  Cal.  599,  600,  1«  Pac.  302. 

50.  Same— -Amended  affidavit  at  service 
after  Judgment  sustains  Jurisdiction. — It  is 

fact  of  service  which  gives  court  jurisdic- 
tion,— not  proof  of  service, — and  court  has 
authority  to  receive  amended  affidavit  of 
service  after  judgment  and  before  roll  is 
made  up.  Court  has  jurisdiction  of  defend- 
ant and  subsequent  proceedings  from  time 
of  publication  of  summons  is  complete. — In 
re  Newman,  75  Cal.  213,  220,  7  Am.  St.  Rep. 
146,  151,  16  Pac.  887;  Sichler  v.  Look,  93  Cal. 
600,  608,  29  Pac.  220;  Herman  v.  San  tee,  103 
Cal.  519,  523,  42  Am.  St  Rep.  147,  37  Pac. 
509;  Bank  of  Orland  v.  Dodson,  127  Cal.  208, 
211,  78  Am.  St.  Rep.  42,  44,  59  Pac.  584. 
See  note  19  Am.  St.  Rep.  247. 

60.  Certified  copy  of  complaint  —  Servic* 
on  one  defendant  deemed  service  on  all.— 

Certified  copy  of  complaint  was  served  per- 
sonally upon  one  of  defendants  in  city  and 
county  of  San  Francisco  and  both  of  de- 
fendants were  served  with  summons  in  that 
county;  they  are  presumed  to  have  been 
residents  of  said  city  and  county,  and  serv- 
ice of  such  copy  is  deemed  to  have  been 
made  upon  both  and  sustains  jurisdiction  of 
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court    to    enter    judgment    by    defendant. — 
King  v.  Blood,  41  Cal.  314,  317. 

61.  Constr active  service— Does  not  sus- 
taln  penoaal  Judgment, — By  the  construc- 
tive service  of  summons  by  publication  in 
foreclosure  case,  court  does  not  thereupon 
acquire  jurisdiction  to  enter  or  docket  per- 
sonal Judgment  against  defendant,  wherein 
deficiency  left  unpaid  by  proceeds  of  sale. — 
Blumberg  v.  Birch,  99  Cal.  416,  417,  37  Am. 
St.  Hep.  67,  34  Pac.  102;  Latta  v.  Tutton,  122 
Cal.  279,  282,  68  Am.  St.  Rep.  80,  54  Pac.  844. 
Ga.  Dearing  v.  Bank  of  Charleston,  6  Oa. 
497,  48  Am.  Dec.  300,  311.  lad.  Quarl  v.  Ab- 
bett,  102  Ind.  233,  52  Am.  Rep.  662,  1  N.  E. 
476.  Me.  Alley  v.  Caspari,  80  Me.  234,  6 
Am.  St.  Rep.  178,  14  Atl.  12.  Mo.  Latimer 
v.  Union  Pac.  R.,  43  Mo.  105,  97  Am.  Dec. 
378,  379 

See  note  6  Ami  St  Rep.  179. 

62.  Copy  of  complaint— In  service  need 
not  be  certlded. — Affidavit  of  service  of  sum- 
mons" failing  to  show  that  individual  by 
whom  service  was  made  was  white  male 
citizen  of  United  States,  or  that  he  served 
copy  of  complaint,  is  sustained  by  terms  of 
section  410,  ante,  which  authorizes  service 
to  be  made  by  sheriff  or  by  any  other  per- 
son over  age  of  eighteen  and  not  party  to 
action  "and  which  does  not  require  that 
copy  of  complaint  shall  be  certified." — Wil- 
liamson v.  Cunningham  R.  D.  Co.,  95  Cal. 
652,  654,  30  Pac.  762. 

68.  Same— Need  be  served  on  only  one  of 
defendants. — If  there  was  service  of  copy  of 
complaint  on  either  of  other  defendants, 
service  of  summons  on  Spencer,  a  defend- 
ant (if  in  other  respects  good  service),  was 
sufficient  to  give  court  jurisdiction.  Tran- 
script does  not  show  affirmatively  that  there 
was  no  service  of  complaint  on  another  de- 
fendant, but  if  It  did,  this  would  be  but  an 
Irregularity.  Defendant  knew  from  sum- 
mons that  he  was  impleaded  with  others, 
and  that  either  of  others  might  have  served 
on  him  copy  of  complaint.  It  was  his  duty, 
under  these  circumstances,  to  search  files 
of  clerk's  office,  and  he  could  not  remain 
silent  and  then  claim  that  judgment  against 
him  was  void. — Sacramento  Sav.  Bank  v. 
Spencer,  53  Cal.  737,  740;  Keybers  v.  Mc- 
Comber,  67  Cal.  395,  399,  7  Pac.  838;  In  re 
Eichhoff,  101  Cal.  600,  603,  36  Pac.  11. 

64.  Default— Void  If  aftldavlt  of  service 
Innaflicicnt. — Where  affidavit  was  Insuffi- 
cient, clerk  had  no  authority  to  enter  de- 
fault, and  court  had  no  jurisdiction  to  enter 
judgment.  Both  default  and  judgment  are 
void. — Herman  v.  Santee,  103  Cal.  519,  522, 
42  Am.  St.  Rep.  145,  37  Pac.  509. 

6ft.  Defect  In  affidavit— An  Irregularity. 
— Service  of  certified  copies  of  summons 
and  complaint  gives  court  jurisdiction  in 
personam  to  try  and  determine  every  de- 
scription of  question,  whether  dilatory  or  in 
chief,  that  could  possibly  arise  In  action, 
and  if  affidavit,  showing  service,  failed  to 
show  that  affiant  was  competent  at  date  of 


service,  it  was  but  an  irregularity  to  be 
disposed  of  by  motion  to  quash,  or  by  grant 
of  further  time  to  answer,  or  to  be  basis  of 
motion  in  arrest,  or  for  new  trial,  or  of  pro- 
ceeding in  error,  but  does  not  show  want  of 
jurisdiction. — Peck  v.  Strauss,  33  Cal.  678, 
685;  Drake  v.  Duvenick,  45  Cal.  455,  466;  Ex 
parte  Ah  Men,  77  Cal.  198,  201,  11  Am.  St. 
Rep.  263,  265,  19  Pac.  380;  Kelly  v.  Harrison, 
69  Miss.  856,  861,  12  So.  261. 

66.  Defect  In  return  of  service— Cured 
by  recital  In  Ju dement. — Affidavit  of  service 
which  showed  that  "affiant  is  white  male 
citizen  of  United  States,  of  age  of  twenty- 
one  years  and  upward,  and  competent  to 
be  witness  on  trial  of  above-entitled  ac- 
tion," although  it  failed  to  show  that  affiant 
was  adult  and  citizen  at  date  of  services 
respectively,  bears  out  intendment  that 
everything  was  rightly  acted,  and  wherein 
it  comes  short  omission  is  more  than  com- 
pensated by  "the  recital  in  the  Judgment 
that  the  default  was  duly  entered,"  and 
gave  court  Jurisdiction. — Peck  v.  Strauss, 
33  Cal.  678,  684;  Meredith  v.  Santa  Clara  M. 
Assoc,  60  Cal.  617,  622;  Burke  v.  Inter- 
State  Sav.  &  L.  Assoc,  25  Mont.  315,  321, 
322,  324,  87  Am.  St.  Rep.  416,  64  Pac.  879. 

See  note  61  Am.  St  Rep.  485. 

67.  Defendants  not  served-— Not  bound 
•ever  ally  by  Judgment,  but  Jointly. — By 
terms  of  statute,  plaintiff  proceeds  only 
against  defendants  served  and  judgment  is 
entered  against  them,  but  not  against  those 
who  were  not  served.  Defendants  not 
served  are  not  bound  by  judgment,  nor  are 
they  personally  liable  for  its  satisfaction; 
but  statute  provides  that  property  in  which 
they  are  jointly  interested  with  other  de- 
fendants may  be  taken  in  execution  for  sat- 
isfaction of  judgment. — Tay  v.  Hawley,  39 
Cal.  93,  95;  Stewart  v.  Spaulding.  72  Cal. 
264,  267,  13  Pac.  661;  Kleinschmidt  v.  Free- 
man, 4  Mont.  400,  407,  2  Pac.  275;  Knatz  v. 
Wise,  16  Mont.  555,  559,  41  Pac.  710;  Noyes 
v.  Barnard,  63  Fed.  782,  786,  11  C.  C.  A.  424. 

See  note  44  Am.  Dec.  570. 

68.  Effective  service  Gives  court  un- 
questionable Jurisdiction. — Purpose  usually 
had  in  view  In  effecting  service  of  sum- 
mons upon  defendant  in  civil  action, 
whether  such  service  be  personal  or  con- 
structive merely,  is  to  acquire  that  Juris- 
diction of  his  person  which  is  ordinarily 
indispensable  to  enable  court  to  proceed  to 
judgment,  and  if  such  service,  of  one  char- 
acter or  other,  be  effective,  pursuant  to 
provisions  of  law,  in  case  where  subject- 
matter  is  itself  one  cognizable  by  partic- 
ular court  before  which  defendant  is  cited 
to  appear,  it  results  upon  general  principles 
that  court  may  rightly  proceed  to  determine 
cause,  and  that  judgment  upon  subject- 
matter  of  suit  can  not  be  questioned  for 
mere  lack  of  jurisdiction  to  render  it. — 
People  v.  Bernal,  43  Cal.  385,  387. 


69.     Initial— Doea   not  Identify  defendant. 

— Judgment    entered   against  J.   Cox   in   ac- 
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Hon,  wherein  one  of  defendants  was  sued 
by  name  of  John  Cox,  and  service  returned 
upon  James  Cox,  is  error,  unless  there  was 
something  in  record  to  show  that  person 
served  was  person  sued. — Sutter  v.  Cox,  6 
Cal.  415;  Ford  v.  Doyle,  37  Cal.  346,  348; 
Hougrhton  v.  Tibbets,  126  Cal.  57,  58.  58  Pac 
318. 

70.  Judgment  for  subsequent  mortgagee 
against  defaulting  mortgage  or— Void  with- 
out notice. — In  proceedings  for  foreclosure 
of  mortgage,  defendants  made  default,  but 
one  defendant,  Thompson,  answered  setting 
up  junior  mortgage,  praying  that  after 
satisfaction  of  plaintiff's  mortgage,  proceeds 
of  sale  be  applied  to  payment  of  amount  due 
upon  junior  mortgage,  such  answer  was 
really  cross-complaint,  but  court  did  not  ac- 
quire jurisdiction  to  render  judgment  and 
decree  of  foreclosure  of  this  second  mort- 
gage for  want  of  proper  service  or  of  any 
service  upon  defendants  against  whom 
judgment  ran. — Hibernla  Sav.  &  L.  Soc.  v. 
Fella,  54  Cal.  598;  White  v.  Patton,  87  Cal. 
151,  152,  25  Pac.  270;  Houghton  v.  Tibbets, 
126  Cal.  57,  61,  58  Pac.  318;  Culmer  v.  Caine, 
22  Utah  216,  228,  61  Pac.  1008. 

71.  Motion  to  quash  service— And  to  va- 
cate summons  —  Properly  denied  in  action 
wherein  defendants  had  answered,  case 
tried,  and  judgment  rendered  against  de- 
fendants. Defendants,  by  pleading  to  mer- 
its of  case,  waived  any  objection  they  might 
have  to  alleged  defects  in  process  and  its 
service. — Desmond  v.  Superior  Court,  59  Cal. 
274;  Sears  v.  Starbird,'  78  Cal.  225,  231,  20 
Pac.  547. 

72.  One  afldavlt  and  order  for  publica- 
tion—Serves in  •everml  cases. — When,  un- 
der act  passed  April  3,  1860,  for  collection 


sonally,"  but  did  not  require  any  particular 
form  of  certificate  or  affidavit,  except  that 
it  "shall  state  the  time  and  place  of  serv- 
ice," and  affidavit  failed  to  show  by  direct 
assertion  that  copy  was  delivered  to  Dor- 
land,  but  also  failed  to  show  contrary,  it  is 
presumed  that  court  must  have  found,  from 
return  or  other  evidence,  that  it  was  so 
served  on  defendant  personally. — Drake  v. 
Duvenlck,  45  Cal.  455,  463,  465. 

74.  Proof  of  service  -Gives  court  Juris- 
diction.— Code  requires  summons  to  be  em- 
bodied in  judgment-roll,  but  if  absent  there- 
from, if  It  appears  that  summons  in  fact 
issued,  with  evidence  of  its  contents,  show- 
ing it  to  be  regular  and  sufficient  in  form, 
and  that  it  was  duly  served,  such  prima 
facie  case  is  made  as  to  jurisdiction  of  per- 
son of  defendant,  even  in  absence  of  orig- 
inal summons,  as  will  support  judgment 
upon  direct  attack  by  appeal. — Kahn  v. 
Matthai,  115  Cal.  689,  691,  47  Pac.  698. 

75.  Recital  of  service— In  Judgment  con- 
clusive.— Recital  in  judgment,  that  "defend- 
ants above  named  having  been  duly  served 
with  process  ...  as  appears  by  proof 
of  service  of  process  issued  herein  and  on 
file  in  this  action,"  under  rule  in  Hahn  v. 
Kelly,  34  Cal.  391,  94  Am.  Dec.  742,  is  con- 
clusive of  question  of  jurisdiction  of  per- 
son of  defendants. — Sharp  v.  Brunnings,  35 
Cal.  528-534;  McCauley  v.  Fulton,  44  Cal. 
355,  361;  In  re  Eichhoff,  101  Cal.  600,  603,  36 
Pac.  11. 

See  note  94  Am.  Dec.  765. 

76.  Record  showing  service— Conclusive, 
unless  opposite  appears  therefrom, — When 
judgment  recites  fact  that  defendants  have 
been  duly  served  with  process,  it  Is  direct 
adjudication  by  court  upon  point,  and  is  as 


of  delinquent  taxes  against  defendants,  de- .     conclusive  upon  parties  as  any  fact  decided 


fendants  named  in  several  suits,  and  all 
owners,  and  claimants,  known  and  un- 
known, of  each  of  said  tracts  of  lands  were 
summoned  to  appear  before  justice  at  cer- 
tain day  therein  named,  there  is  no  valid 
objection  to  manner  in  which  one  affidavit 
for  publication  of  summons  and  one  general 
order  of  service  of  summons  was  made  to 
apply  to  several  cases.  Statute  does  not  re- 
quire that  special  order  upon  this  subject 
should  be  made  In  each  case,  and  order 
referred  to  stated  all  material  facts  relative 
to  each  separate  action  that  were  necessary 
to  identify  action,  subject-matter,  and 
names  of  parties  and  relief  prayed  for,  and 
gave  court  jurisdiction. — Moss  v.  Mayo,  23 
Cal.  421,  426. 


73.  Presumption  of  service— By  delivery 
"to  defendant  personally"  arises  from  affi- 
davit that  affiant  "personally  served"  de- 
fendant. Where  affidavit  of  service  of  sum- 
mons showed  that  affiant  "personally  served 
copy  of  summons  in  this  action  on  defend- 
ant, Thomas  Dorland,"  when  statute  re- 
quired that  summons  should  be  served  by 
delivery  of  copy  thereof  "to  defendant  per- 


ln  cause,  provided  it  does  not  appear  affirm- 
atively from  other  portions  of  record  that 
recital  is  untrue. — Hahn  v.  Kelly,  34  Cal. 
391,  430,  94  Am.  Dec  742. 

77.  Service  of  summons— Necessary  to 
Jurisdiction. — Where  summons  was  not 
served  upon  defendant,  court  never  acquired 
jurisdiction  to  enter  judgment  against  him. 
— Barney  v.  Vlgoureaux,  75  Cal.  376,  378,  17 
Pac.  433. 

78.  Some— Service  of  summons  on  attor- 
ney in  fact  of  defendant,  is  not  service  upon 
defendant  and  will  not  give  jurisdiction  to 
court  over  defendant. — Drake  v.  Duvenlck, 
46  Cal.  455. 

79.  Some— Service  on  party  not  defend- 
ant, does  not  give  Jurisdiction. — In  action  in 
justices'  court,  in  which  complaint  was 
filed  against  Independent  Tunnel  Company, 
return  of  service  of  summons,  addressed  to 
Independent  Tunnel  Company,  as  made  on 
Randlett,  member  of  Independent  Company, 
was  not  sufficient  to  give  jurisdiction  over 
defendant,  the  Independent  Tunnel  Com- 
pany.— King  v.  Randlett,  83  Cal.  318. 

See  note  91  Am.  Dec.  597. 
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III.     ADMISSION  OR  VOLUNTARY  AP- 
PEARANCE. 

80.  Admission  of  parties  is  writing— 
Gives  bo  jurisdiction  without  evidence  of 
sjeaulneness, — Courts  will  take  judicial  no- 
tice of  signature  of  their  officers  as  such, 
but  there  is  no  rule  which  extends  such  no- 
tice to  signatures  of  parties  to  cause.  When 
proof  of  service  of  process  consists  of  writ- 
ten admission  of  defendants,  such  admis- 
sion, to  be  available  in  action,  should  be 
accompanied  with  some  evidence  of  gen- 
uineness of  signature  of  party,  and  in  ab- 
sence of  such  evidence,  court  can  not  notice 
it. — Alderson  v.  Bell,  9  Cal.  316,  822. 

81.  An  appearance— By  demurrer  and  an- 
swer Is  submission  to  Jurisdiction  of  court. 
— Ennis  Brown  Co.  v.  Hurst,  1  Cal.  App. 
752,  82  Pac.  1058,  1060. 

82.  Sane— An  appearance  entered  by  at- 
torney* whether  authorized  or  not,  is  good 
and  sufficient  appearance  to  bind  party,  ex- 
cept In  those  cases  where  fraud  was  used, 
or  it  is  shown  that  attorney  is  unable  to  re- 
spond in  damages. — Suydam  v.  Pitcher,  4 
Cal.  280. 

83.  Attorney's  inadvertent  appearance 
withdrawn  —  Gives  no  Jurisdiction. — When 
attorneys  inadvertently  appeared  and  an- 
swered for  all  defendants,  intending  to 
appear  and  answer  for  only  part  of  them, 
and  upon  discovery  of  mistake,  answer  and 
appearance  were,  by  order  of  court,  with- 
drawn, court  could  not  have  jurisdiction  in 
consequence  of  inadvertence. — Forbes  v. 
Hyde,  31  Cal.  342,  847;  Graham  v.  Spencer, 
14  Fed.  603,  607. 

•  84.  Authority  of  attorney  —  Presumed 
from  appearance. — Although  no  summons 
had  been  issued  in  case,  and  no  evidence 
was  given  of  authority  to  attorney  who  put 
in  answer  for  defendants,  yet  authority  of 
attorney  will  be  presumed  while  nothing 
to  contrary  appears.— Suydam  v.  Pitcher,  4 
Cal.  280;  Turner  v.  Caruthers,  17  Cal.  481, 
432;  Hayes  v.  Shattuck,  21  Cal.  51,  55;  Ven- 
tura Co.  v.  Clay,  119  Cal.  213,  215,  51  Pac. 
189;  Pacific  Paving  Co.  v.  Vizelich,  141  Cal. 
4,  8,  74  Pac.  352. 

As  to  powers  of  attorney,  see,  ante,  5  283 
and  note;  also  note  75  Am.  Dec.  148. 

85.  Appearance  of  licensed  attorney  and 
counselor  is  prima  facie  evidence  that  he 
has  been  retained  in  cause;  and  it  would  be 
dangerous  practice  to  afford  litigants  op- 
portunity of  availing  themselves  of,  or  es- 
caping from,  Judgments  of  courts  upon  plea 
of  non-retainer. — Suydam  v.  Pitcher,  4  Cal. 
280,  281;  Holmes  v.  Rogers,  13  Cal.  191, 
200;  Sampson  v.  Ohleyer,  22  Cal.  200,  210. 

86.  Where  decree  seems  to  have  been 
regularly  made  by  consent  of  plaintiffs'  and 
defendants'  attorneys,  and  that  this  decree 
was  rendered  In  consequence  of  certain 
written  agreements  entered  into  by  parties 
to  suit,  and  where  no  fraud  is  averred,  nor 
insolvency    of    attorney,    and    no    sufficient 
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allegation  that  these  attorneys  were  not  au- 
thorized to  appear  in  case,  and  answer  for 
defendants,  presumption  is  in  favor  of  au- 
thority of  attorneys  so  appearing,  and  to 
avoid  conclusive  operation  of  judgment,  it 
must  be  shown  that  solicitor  of  attorneys 
had  no  authority  to  appear. — Holmes  v. 
Rogers,  13  Cal.  191,  200. 

87.  Consent  by  attorney  in  writing— 
Sunlcient  appearance. — Where  one  of  de- 
fendants was  personally  served  with  sum- 
mons on  March  15,  1862,  in  Nevada  Terri- 
tory, and  on  July  2,  1862,  his  consent,  by  his 
attorney  O.  D.  Hale,  to  decree  to  be  taken 
against  him  in  cause  pursuant  to  complaint, 
was  filed,  this  consent,  in  writing,  was 
sufficient  appearance  of  defendant  to  give 
court  Jurisdiction. — Foote  v.  Richmond,  42 
Cal.  439,  443. 

88.  Defendant  has  not  appeared— Unless 
attorney  authorised. — Where  there  was  no 
service  of  summons  on  any  defendants,  and 
no  appearance  by  any  in  action,  except  de- 
murrer which  was  filed. by  defendant  Hicks, 
signed  at  his  sole  request  by  attorney  and 
without  any  authority  from  respondents; 
that  constituted  no  appearance  for  other  de- 
fendants, as  defendant  appears  in  action 
when  he  answers,  demurs,  or  gives  written 
notices  of  his  appearance,  or  when  an  at- 
torney gives  notice  of  appearance  for  him, 
and  defendant  can  not  be  said  to  demur,  un- 
less he  does  so  in  person  or  by  attorney 
authorized  to  represent  him. — Merced  Co.  v. 
Hicks,  67  Cal.  108,  109,  7  Pac  179. 

89.  Defendant  may  appear  by  attorney  or 
in  person— But  not  in  both  ways. — Party  to 
action  may  appear  in  his  own  proper  per- 
son or  by  attorney,  but  he  can  not  do  both. 
If  he  appears  by  attorney  he  must  be  heard 
through  him,  and  it  Is  indispensable  to 
decorum  of  court  and  due  and  orderly  con- 
duct of  cause  that  such  attorney  shall  have 
management  and  control  of  action,  and  his 
acts  can  not  be  questioned  by  any  one  ex- 
cept party  whom  he  represents.  So  long  as 
he  remains  attorney  court  can  not  recognize 
any  other  as  having  management  of  case. — 
Board  of  Commissioners  v.  Younger,  29  Cal. 
147,  149,  87  Am.  Dec.  164;  Wlllson  v.  Cleave- 
land,  30  Cal.  192,  200;  Clark  v.  Willett,  35 
Cal.  534,  538;  Mdtt  v.  Foster,  45  Cal.  72;  Mer- 
rltt  v.  Campbell,  47  Cal.  542,  546;  Jones  v. 
Spears,  56  Cal.  163,  165;  Westbay  v.  Gray, 
116  Cal.  660,  666,  48  Pac.  800;  Wylie  v.  Sierra 
G.  Co.,  120  Cal.  485,  487,  52  Pac.  809;  Crane 
v.  Crane,  121  Cal.  99,  100,  53  Pac.  433;  Cres- 
cent C.  Co.  v.  Montgomery,  124  Cal.  134,  146, 
56  Pac.  797;  Toy  v.  Haskell,  128  Cal.  558. 
560,  79  Am.  St.  Rep.  70,  61  Pac.  89;  Coonan  v. 
Loe  wen  thai,  129  Cal.  197,  200,  61  Pac.  940. 

See  notes  30  Am.  Rep.  859,  26  Am.  St.  Rep. 
730. 

•0.  Demurrer— Is  not  a  special  but  a  gen- 
eral appearance. — Special  appearance  may 
be  made  for  purpose  of  quashing  summons 
of  proof  of  service,  but  demurrer  to  com- 
plaint, raising  as  it  does  an  issue  of  law,  in 
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case  to  be  tried  by  court,  Is  necessarily  sub- 
mission to  jurisdiction  over  parties. — Mc- 
Donald v.  Agnew,  122  Cal.  448,  450,  55  Pao. 
125. 

91.  Fatal  defect  of  want  of  Jnrlsdlctloa 
—Not  eared  by  appearance. — Appearance 
of  defendant  after  Judgment  for  purpose  of 
moving  to  dismiss  case  because  summons 
was  dated,  issued,  and  served,  more  than 
ten  days  before  its  return,  did  not  waive  his 
rights  and  did  not  cure  fatal  defect  of  want 
of  Jurisdiction;  had  he  answered  without 
any  objection,  then  he  con  id  not  afterwards 
have  complained. — Deldesheimer  v.  Brown, 
8  Cal.  339,  340;  Gray  v.  Hawes,  8  Cal.  562, 
569. 

92.  No  Jurisdiction  If  party  not  la  court. 
— If  party  has  not  been  brought  into  court, 
and  does  not  of  himself  come  in  and  waive 
necessity  of  service,  court  has  no  Jurisdic- 
tion over  him,  and  Judgment  against  him 
was  nullity. — Gray  v.  Hawes,  8  Cal.  562, 
568. 

9S.  Objection  to  Jurisdiction  alone- 
Special  appearance. — If  attorney  appears  and 
objects  only  to  consideration  of  case,  or  to 
any  procedure  in  it,  because  the  court  has 
not  acquired  Jurisdiction  of  person  of  de- 
fendant appearance  is  special,  and  no  state- 
ment to  that  effect  in  notice  or  motion  is 
required  or  could  have  any  effect  if  made. 
Security  L.  A  T.  Co.  v.  Boston  A  S.  R.  F. 
Co.,  }26  Cal.  418.  421,  58  Pac.  941,  69  Pac. 
296;  Thompson  v.  Alford,  128  Cal.  227,  229, 
60  Pac.  686. 

94.  Person  aned  and  served  aa  John  Doc 
—Must  appear. — Where  several  persons 
were  sued  in  writ  and  complaint  by  ficti- 
tious names,  and  service  was  returned  as 
made  on  particular  defendants  by  their 
proper  names,  as  "John  Doe  alias  Westfall," 
Judgment  was  properly  rendered  against  de- 
fendant, Westfall,  without  proof  that  Doe 
was  the  same  man  as  Westfall;  for  Westfall, 
after  this  service  on  him  in  this  way,  hav- 
ing made  no  appearance  or  defense,  this 
was  equivalent  to  admission  that  he  was 
person  Intended  to  be  sued. — Curtis  v.  Her- 
rick,  14  Cal.  117,  120,  73  Am.  Dec.  632. 

95.  Recital  of  appearance  Confined  to 
parties  served. — Recital  of  appearance  in 
record  is  never  conclusive,  and  where  ex- 
pression is  general,  it  is  confined  to  those 
parties  who  have  been  served  with  process. 
— Chester  v.  Miller,  13  Cal.  558,  561;  Gargan 
v.  School  District,  4  Colo.  53,  57. 

96.  Record  of  appearance  by  attorney— 
Conclusive. — Record  shows  that  defendant 
appeared  by  attorney  and  thereby  placed  it- 
self within  Jurisdiction  of  court.  If,  aa 
alleged,  attorney  appeared  without  author- 
ity, that  fact  can  not  be  shown  In  suit  at 
law  upon  Judgment.  Courts  of  law  hold 
record  conclusive,  and  uphold  validity  of 
Judgment,  notwithstanding,  leaving  defend- 
ant to  his  remedy  against  attorney  for  dam- 
ages, if  solvent,  or  to  his  remedy  in  equity, 


If  insolvent — Carpentler  v.  Oakland,  30  Cal. 
439,  446. 

97.  Same— -Must  show  appearance  Vol* 
nntarlly  or  by  summons. — Statute  provides 
way  in  which  parties  shall  be  brought  into 
court.  If  that  mode  is  not  followed,  they 
can  not  be  brought  into  court  in  any  other 
way.  They  may  come  in  voluntarily.  Rec- 
ord must  then  show,  either  that  party  was 
summoned  in  mode  provided,  or  that  he  ap- 
peared in  court.  If  records  or  papers  are 
lost,  their  presence  may  be  proved. — Gray 
y.  Hawes,  8  Cal.  562,  569. 

98.  Slsjnature  of  attorney  appearing?  — 
Recoa-nlaed  by  eonrt. — Name  of  attorney 
who  first  appeared  in  case  was  at  foot  of 
answer  in  connection  with  name  of  other 
counsel.  This  was  sufficient  for  court,  and 
court  was  not  bound  to  try  question 
whether  signature  was  genuine  or  put  there 
by  associate  counsel  without  express  au- 
thority.— Willson  v.  Cleaveland,  30  Cal.  192, 
200. 

Aa  to  power  on  attorneys*  see,  ante,  §  283 
and  note;  also,  note  87  Am.  Dec.  170. 

99.  Special  appearance  —  Converted  Into 
general  by  asklna;  some  relief* — When  party 
moves  to  set  aside  default  and  Judgment 
upon  ground  that  court  had  no  Jurisdic- 
tion over  his  person  because  there  had 
been  no  valid  service  of  summons,  he  must 
carefully  occupy  that  ground  exclusively, 
and  must  keep  out  of  court  for  all  other 
purposes.  When  special  appearance  is  con- 
verted into  general  one,  where  defendant 
appears  and  asks  some  relief  which  can 
only  be  granted  on  hypothesis  that  court 
has  Jurisdiction  of  cause  and  person,  it  is 
submission  to  Jurisdiction  of  court  as  com- 
pletely as  if  he  had  been  regularly  served 
with  process,  whether  such  an  appearance 
upon   its    terms   be   limited   to   special   ap- 

'pearance  or  not. — Security  L*.  A  T.  Co.  v. 
Boston  A  S.  R.  F.  Co„  126  Cal.  418,  421,  58 
Pac.  941,  59  Pac.  296;  Thompson  v.  Alford, 
128  Cal.  227,  229,  60  Pac.  686. 

100.  If  counsel  appears  and  asks  for  any 
relief  which  could  be  given  only  to  party  in 
pending  case  or  which  itself  would  be  regu- 
lar proceeding  in  case,  it  is  general  appear- 
ance, no  matter  how  carefully  or  expressly 
it  may  be  stated  that  appearance  is  special. 
It  is  character  of  relief  asked,  and  not  in- 
tention of  party,  that  it  shall  or  shall  not 
constitute  general  appearance,  which  is  ma- 
terial.— Security  L.  A  T.  Co.  v.  Boston  A 
S.  R.  F.  Co.,  126  Cal.  418,  423,  58  Pac.  941,  59 
Pac.  296;  Thompson  v.  Alford,  128  Cal.  227, 
229.  60  Pac.  686. 

101.  Same  — To  move  dismissal.  Is  not 
a-eneral  appearance. — In  action  on  appeal  to 
superior  court  that  court  had  no  Jurisdic- 
tion to  render  any  Judgment  which  could 
affect  rights  of  defendant,  who  had  never 
been  served  with  process,  unless,  defendant, 
by  general  appearance,  submitted  itself  to 
court,  but  not  where  defendant  appeared 
only   specially   in    superior   court   to    move 
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dismissal   of  appeal. — Southern  Pac.  R.   Co. 
v.  Superior  Court,  59  Cal.  471,  474. 

102.  A  notice,  that  an  attorney  would  ap- 
pear specially  to  move  to  strike  out  an 
amended  complaint  and  dismiss  action,  is  in 
no  sense  general  appearance  in  cause,  and 
■attorney  asking  court  for  an  extension  of 
time  to  move  or  plead  until  motion  was  dis- 
posed of,  was  an  act  ancillary  to  motion 
which  neither  in  letter  nor  spirit  complied 
with  provision  of  code,  as  an  appearance 
as  attorney  of  record  for  defendants.— 
Powers  v.  Braly,  75  Cal.  287,  239,  17  Pac. 
194. 


103.  Voluntary  appearance  Equivalent  to 
personal  service. — Voluntary  appearance  of 
defendant  is  equivalent  to  personal  service 
of  summons  and  copy  of  complaint  upon 
him,  and  appearance  before  being:  sum- 
moned, confers  Jurisdiction  equally  with  ap- 
pearance after  being:  summoned.  Under 
our  practice  person  who  is  not  named  in 
•complaint  nor  served  with  summons,  if  he  is 

interested  in  matter  in  litigation,  may  be- 
come party  by  obtaining:  leave  of  court  to 
JUe  complaint  in  intervention. — Tyrrell  v. 
Baldwin,  67  Cal.  1,  4,  6  Pac.  867.  Fla.  Eliza- 
bethport  C.  Co.  v.  Whitlock,  37  Fla.  190,  223, 
20  So.  255.  Kan.  Johnson  L.  ft  T.  Co.  v. 
Burr,  7  Kan.  App.  702,  707,  51  Pac.  916.  Fed. 
Martin  v.  Carter,  48  Fed.  596,  598;  Frank  v. 
Wedderin,  68  Fed.  818,  823. 

104.  Jurisdiction  of  persons  of  original 
defendants  may  be  acquired  by  service  of 
summons  or  by  their  voluntary  appearance 
■at  any  time  within  three  years  after  com- 
mencement of  action,  but  "voluntary  ap- 
pearance of  any  defendant  is  equivalent  to 
personal  service  of  summons  of  copy  of 
complaint  upon  him."  Whatever  jurisdic- 
tion  is   acquired   by    service    is,    therefore. 


acquired  by  voluntary  appearance. — Hiber- 
nia  Sav.  ft  L.  Soc.  v.  Cochran,  141  Cal.  663, 
667,  75  Pac.  315. 

106.  Same— After  nearly  three  years, 
nrave  Jurisdiction, — Where  the  defendant 
made  voluntary  appearance  nearly  three 
years  after  commencement  of  action,  and  at 
time  when  he  had  conveyed  away  mortgaged 
property,  the  court  acquired  jurisdiction  of 
mortgageor  by  reason  of  his  voluntary  ap- 
pearance, and  whether  there  was  or  was 
not  valid  summons 'or  any  summons  in  case, 
was  of  no  moment. — Hibernia  Sav.  &  L.  Soc. 
v.  Lewis,  117  Cal.  577,  581,  47  Pae.  602,  49 
Pac.  714;  Hibernia  Sav.  &  L.  Soc.  v.  Cochran, 
141  Cal.  653,  657,  75  Pac.  315. 

106.  Waiver  of  summons— Answer  la  an 
appearance  nnd  waiver.  —  By  section  39 
Practice  Act  voluntary  appearance  equiva- 
lent to  personal  service  of  summons.  Put- 
ting: in  answer  is  appearance,  and  such  ap- 
pearance must  be  held  to  be  waiver  of  mere 
formality  of  issuing:  summons,  service  of 
which  in  such  case  becomes  unnecessary. 
Only  purpose  of  summons  is  to  bring:  de- 
fendant into  court. — Hayes  v.  Shattuck,  21 
Cal.  51,  55;  Shay  v.  Superior  Court,  57  Cal. 
641,  542;  Dunlap  v.  Byers,  110  Mich.  109,  114, 
67  N.  W.  1067;  Keyser  v.  Pollock,  20  Utah 
871,  376,  59  Pac.  87. 

107.  Same— By  notice  of  appearance  by 
attorney.  —  Where  complaint  was  filed  and 
attorneys  for  defendant  appeared  for  him, 
and  filed  in  action  a  notice  that  "we  have 
been  retained  by,  and  hereby  appear  for, 
above-named  defendant  in  above-entitled 
action,"  court  thereby  acquired  jurisdiction 
of  defendant,  although  no  summons  was 
issued  upon  complaint. — Dyer  v.  North,  44 
Cal.  167,  169. 
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TITLE  VI. 

OP  THE  PLEADINGS  IN  CIVIL  ACTIONS. 

Chapter    L  The  Pleadings  in  General,  |f  420-422. 

IX  The  Complaint,  f  f  425-427. 

HI.  Demurrer  to  the  Complaint,  |f  430-434. 

IV.  The  Answer,  §1437-442. 

V.  Demurrer  to  Answer,  §§  443,  444. 

VI.  Verification  of  Pleadings,  §§446-449. 

VII.  General  Bulbs  of  Pleading,  §§  452-465. 

VIII.  Variance — Mistakes  in  Pleadings  and  Amendments,  §§469-476. 


CHAPTER  I. 
THE  PLEADINGS  IN  GENERAL. 


§  420.    Definition  of  pleadings. 
§  421.    This    code    prescribes   the    form   and 
rules  of  pleadings. 


§  422.    What  pleadings  are  allowed. 


§  420.  DEFINITION  OF  PLEADINGS.  The  pleadings  are  the  formal  alle- 
gations by  the  parties  of  their  respective  claims  and  defenses,  for  the  judgment 
of  the  court. 

History:    Enacted  March  11, 1872,  re-enactment  of  §  36  of  Practice  Act. 


PLEADINGS— WHAT  ABE. 

1.  Petition  for  letters  of  administration — Is 

a  pleading. 

2.  "Practice  in  courts  of  justice" — Includes 

all  "pleadings." 

3.  Bules  of  chancery  pleading — Were  super- 

seded. 

4.  Sworn   petition,   complaint   or  affidavit  — 

When  pleading. 

Am  to  parties  to  civil  action*  see,  ante, 
§8  367  et  seq.  and  notes. 

1.  Petition  for  letters  of  administration 
—Is  a  pleading,  and  rules  in  regard  to  ad- 
missions in  pleadings  apply  to  it. — Duff  v. 
Duff,  71  Cal.  513,  522,  12  Pac.  570.  See  Foster 
v.  Wilber,  1  Paige  Ch.  (N.  Y.)  637,  540. 

2.  "Practice  In  courts  of  Justice"— In- 
cludes all  "pleadings." — "Practice  In  courts 
of  justice" — as  used  in  constitution,  article 


IV,  section  25,  subdivision  3  (I  Hennlng'a 
General  Laws,  3d  ed.,  p.  xllii),  is  used  in 
general  sense,  and  Includes  all  "pleadings" 
although  word  "pleading"  never  Includes 
all  "practice." — People  v.  Central  Pac.  R. 
Co.,  83  Cal.  393,  403.  23  Pac.  303. 

8.  Rules  of  chancery  pleadla**— Were  su- 
perseded by  Practice  Act. — Cordler  v. 
Schloss,  12  Cal.  143,  147. 

4.  Sworn  petition,  complaint  or  affidavit 
—'When  pleading. — Sworn  petition,  com- 
plaint or  affidavit  upon  which  order  to  show 
cause  is  made  and  directed  to  receiver.  Is 
pleading  where  moving  party  makes  prima 
facie  case  by  his  sworn  statement,  whether 
such  statement  be  termed  complaint,  peti- 
tion in  nature  of  complaint,  or  an  affidavit. 
— California  T.  I.  &  T.  Co.  v.  Consolidated 
P.  M.  C.  Co.,  117  Cal.  237,  240,  49  Pac.  1.  See 
Duff  v.  Duff,  71  Cal.  513,  522,  12  Pac  570; 
Crane  v.  Brig  ham,  11  N.  J.  Eq.  (3  Stock.)  29. 


§  421.    THIS  CODE  PRESCRIBES  THE  FORM  AND  RULES  OF  PUEL 

INGS.    The  forms  of  pleading  in  civil  actions,  and  the  rules  by  which  the 

sufficiency  of  the  pleadings  is  to  be  determined,  are  those  prescribed  by  this 

code. 

History:    Enacted  March  11, 1872,  re-enactment  of  {  37  of  Practice  Act 
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BULES  AND  FORMS  OF  PLEADING. 

1.  Action — Not  named  in  code. 

2.  Construction — Conflicting  provisions  in  the 

codes. 

3.  Same — ' '  This  act ' '  (code)  as  used  in  stat- 

ute refers  to  Code  of  Civil  Procedure. 

4.  Code  rules  govern. 

5.  Formal  words  not  necessary. 

6.  One  system  of  rules — Under  code. 

Aa  to  order  of  pleadings  by  findings,  see, 
post,  §  452,  note  par.  — . 

Aa  to  forma  of  action  and  distinction*  an 
to  such  existing-  at  common  law  abolished, 

see,  post,  S  426  and  note  pars.  20,  26,  26. 

Same— One  form  of  action  only. — See, 
ante,  §  307  and  note. 

Aa  to  general  rules  of  pleading,  see,  post, 
55  452  et  seq.  and  notes. 

Aa    to    pleadings    in    special    proceedings, 

see,  post,  §S  1063  et  seq.  and  notes. 

Am  to  rale  of  construction  of  code*  see, 
ante,  $  4  and  note. 

As  to  rules  of  pleadings,  construction  of, 
etc.,  see,  post,  $$  452  et  seq.  and  note. 

1.  Action—- Not  named  In  code, — Action 
can  not  be  defeated  as  it  could  have  been 
at  common  law  because  not  properly  named, 
as  only  form  of  action  in  this  state  has  no 
name. — Faulkner  v.  First  Nat.  Bank,  130 
Cal.  258,  263,  62  Pac.   463. 

2.  Construction  —  Conflicting  provisions 
In  the  codes, — Complaint  based  upon  provi- 
sions of  Political  Code,  sections  3668,  3669. 
3670,  is  tested  by  provisions  of  this  section 
with  reference  to  sufficiency  of  its  allega- 
tions under  declaration  that  "provisions,  of 
four  codes  shall  be  treated  as  if  passed  at 
same  moment  of  time  and  were  parts  of 
same  act,"  and  that  "if  provisions  of  any 
title  conflict  with  or  contravene  with  provi- 
sions of  another  title,  provisions  of  each 
title  must  prevail  as  to  matters  and  ques- 
tions arising  out  of  subject-matter  of  such 


title." — People  v.  Central  Pac.  R.  Co.,  83 
Cal.  393,  397,  23  Pac.  303. 

8.  Same— "This  act"  (code)*  mm  used  In 
statute,  refers  to  Code  of  Civil  Procedure, 

which  is  separate  act  from  other  acts, 
though  deemed  to  have  been  passed  at  same 
moment  of  time,  and  courts  are  expressly 
told  by  legislature  they  shall  be  governed 
by  Code  of  Civil  Procedure  In  cases  where 
provisions  of  four  codes,  or  of  either  code, 
are  found  to  be  conflicting  therewith. — 
People  v.  Central  Pac.  R.  Co.,  83  Cal.  393, 
398.  23  Pac.  303. 

4.  Code  rules  govern. — The  common-law 
system  of  pleading  and  procedure,  however, 
required  a  literal  observance  of  its  rules 
and  the  slightest  technical  departure  there- 
from, either  as  to  the  form  of  the  action 
or  the  pleading  of  facts  essential  to  the 
statement  of  a  cause  of  action  in  a  partic- 
ular form,  would  leave  the  party  without  a 
standing  In  court.  Form  was,  in  other 
words,  held  paramount  to  substance  under 
that  system  of  pleading,  procedure  and 
practice — so  much  so,  indeed,  that  that  no- 
tion finally  became  responsible  for  the  de- 
velopment of  the  more  liberal  ideas  which 
directly  forced  the  invention  of  the  more 
elastic  legal  actions  of  case  and  assumpsit 
and,  indeed,  the  body  of  equitable  remedies 
which  now  adorn  the  Jurisprudence  of  all 
civilized  countries. — Johnson  v.  Dixon 
Farms  Co.,  29  Cal.  App.  52,  155  Pac.  134. 

5.  Formal  words  not  necessary. — No  par- 
ticular form  of  words  is  required  under  our 
procedure;  It  Is  sufficient  If  the  fact  Is  al- 
leged in  such  form  that  It  may  be  readily 
understood. — Marshall  v.  Wentz,  28  Cal. 
App.  540,  153  Pac.  244. 

6.  One  system  of  rules— Under  code  we 

have  but  one  system  of  rules  respecting 
pleading,  which  governs  all  cases  both  at 
law  and  in  equity.  Former  distinctions 
which  existed  between  common  law  and 
equity  pleadings  no  longer  exist.  —  Bowen 
v.  Aubrey,  22  Cal.  566,  569. 


§  422.    WHAT  PLEADINGS  ABE  ALLOWED.    The  only  pleadings  allowed 
on  the  part  of  the  plaintiff  are : 

1.  The  complaint; 

2.  The  demurrer  to  the  answer; 

3.  The  demurrer  to  the  cross-complaint; 

4.  The  answer  to  the  cross-complaint ; 
And  on  the  part  of  the  defendant : 

1.  The  demurrer  to  the  complaint; 

2.  The  answer; 

3.  The  cross-complaint; 

4.  The  demurrer  to  the  answer  to  the  cross-complaint. 

History:  Enacted  March  11,  1872,  founded  upon  $38  of  Practice 
Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  132,  act  held  unconstitutional,  see  history.  §  5  ante; 
amendment  approved  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  705, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  438. 
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PLEADINGS  ALLOWED. 

1.  Demurrer — Admits  what — What  not  admit- 

ted by. 

2.  Same — And  waiver  thereof. 

3.  Same — Sustained  to  good  pleading — Effect 

of. 

4.  Dilatory  pleas,  eo  nomine — Are  not  known 

to  our  system. 

5.  Only  pleading  allowed  on  part  of  plaintiff 

to  answer. 

6.  Replication  to  answer — Has  no  place  under 

our  system. 

Am  to  answer,  see,  post,  IS  487  et  seq.  and 
notes. 

8«"»e— A»  to  preamptlon  of  denial  of  an- 
swer, see,  post,  §  462,  note  par.  30. 

Aa  to  complaint,  see,  post,  89  425,  426  and 
notes. 

Aa  to  demurrer  to  tae  answer,  see,  post, 
69  44S,  444  and  notes. 

Aa  to  demurrer  to  eomplalnt,  see,'  post, 
9  430  and  note. 

1.  Demurrer  —  Admits  wnat — Wkat  not 
admitted  by. — The  general  rule  of  pleading;, 
which  admits  as  true  upon  demurrer  all 
matters  of  fact  averred  in  a  complaint,  has 
no  application  to  facts  of  which  a  court  may 
take  judicial  notice;  and  a  demurrer  never 
admits  the  conclusion  of  law  to  be  deduced 
from  these  facts. — Fey  v.  Rossi  Impr.  Co., 
23  Cal.  App.  766,   139  Pac.  908. 

Aa  to  ft-ronnda  of  demurrer,  see,  post,  9  430 
and  note. 

2.  Same— And  waiver  thereof. — There  is 


no  statutory  provision  for  waiving  a  de- 
murrer that  has  been  filed  in  a  cause,  and 
to  effectually  dispose  of  it,  it  Is  probable 
that  an  order  of  court  Is  required  sustain- 
ing or  overruling  it  or  allowing  it  to  be 
withdrawn. — Davidson  v.  Graham,  24  Cal. 
App.  692,  141  Pac.  834. 

3.  Same— Sustained  to  rood  pleading— 
Effect  of. — Where  a  pleading  contains  suffi- 
cient to  make  a  good  cause  of  action  or  a 
good  defense,  the  effect  of  sustaining  a  spe- 
cial demurrer  thereto  is  no  different  than 
that  which  results  where  a  motion  to  strike 
out  haa  been  granted.  Where  such  a  de- 
murrer is  sustained  and  the  party  affected 
fail 8  to  amend,  then  the  portions  of  the 
pleading  so  specially  demurred  to  will  be 
taken  out  of  view  for  the  purposes  of  trial 
and  be  deemed  to  have  been  stricken  out. 
However,  the  order  sustaining  a  special  de- 
murrer should  be  specific  in  pointing  out 
what  portions  of  the  pleading  are  to  be 
affected  by  it. — Pitzel  v.  Maier  Brewing  Co., 
20  Cal.  App.  737,  180  Pac.  706,  706. 

4.  Dilatory  pleas,  eo  nomine— -Are  on- 
known  to  onr  system. — Such  pleas  are  in 
our  system  made  causes  of  demurrer. — 
Brown  v.  Martin,  25  Cat  82,  90. 

5.  Only  pleading  allowed  on  part  of 
plaintiff  to  answer  is  demurrer,  unless  an- 
swer contains  cross-complaint. — Estate  of 
Wooten,  56  Cal.  322,  825. 

«,  Replication  to  answer— Has  no  place 
under  onr  system  of  pleading,  but  is  sup- 
plied by  operation  of  law  through  section 
462,  post. — Moore  v.  Copp,  119  Cal.  429,  433, 
51  Pao.  630. 


CHAPTER  H. 

THE  COMPLAINT. 


§  425.     Complaint,   first  pleading. 

§  426.     Complaint,  what  to  contain. 

§  426a.  Statement  of  facts  in  divorce  case. 


1 427.    What  causes  of  action  mar  be  joined. 
[Must  belong  to  same  class.] 


§  425.    COMPLAINT,  FIRST  PLEADING.    The  first  pleading  on  the  part 
of  the  plaintiff  is  the  complaint. 

History:     Enacted  March  11,  1872. 


1.  Complaint— rlTnder  our  simplified  sys- 
tem of  procedure*  where  plaintiff's  pleadings 
on  the  facts  begin  and  end  with  the  com- 
plaint, there  is  by  law  afforded  him  an  op- 
portunity,   without    pleading*    to    interpose 


evidence  overcoming  any  affirmative  matter 
of  defense  set  up  in  the  answer,  and  he  may, 

thus,    establish    a    fraud    or   an    estoppel. 

Llewellyn  Iron  Works  v.  Abbott  Kinney  Co 
172  Cal.  210,  155  Pac.  986. 


§  426.     COMPLAINT,  WHAT  TO  CONTAIN.     The  complaint  must  contain  : 

1.  The  title  of  the  action,  the  name  of  the  court  and  county  in  which  the 
action  is  brought,  and  the  names  of  the  parties  to  the  action ; 

2.  A  statement  of  the  facts  constituting  the  cause  of  action,  in  ordinary  and 
concise  language; 
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3.  A  demand  of  the  relief  which  the  plaintiff  claims.     If  the  recovery  of 
money  or  damages  be  demanded,  the  amount  thereof  must  be  stated. 
History:    Enacted  March  11,  1872,  re-enactment  of  $  39  of  Practice  Act 

COMPLAINT— WHAT  TO  CONTAIN. 
L  In  General,  1-45. 


IL  Title  of   Court  and   Cause — Subdivi- 
sion 1,  46-50. 

HL  Cause  of  Action — Statement  of — Sub- 
division 2,  51-271. 

IV.  Demand  of  Relief — Subdivision  3,  272- 
287. 

L  In  General. 

*  1.  As  to  generally — Contents  and  suffi- 
ciency of  complaint. 

2-5.  Same — All  the  material  facts  neces- 
sary. 

6.  Same — Complaint  should  be  founded 
upon  the  theory  of  the  case. 

7, 8.  Same — Complaint  which  shows  plain- 
tiff entitled  to  judgment. 

9.  Same — Matters  of  substance  must  be 
alleged  in  direct  terms. 

10.  Same — Ultimate  facts  —  Not  infer- 
ences. 

11, 12.  Alleging  conclusions  of  law — Not  re- 
quired or  considered. 

13.  Anticipating    counter-claim  —  Plain- 
tiff not  bound  to. 

14, 15.  Averments — As  to  sufficiency  of. 

16.  Same  —  Allegations     sounding     in 

fraud,  upon  information  and  be- 
lief. 

17.  Same — Of  consideration  and  promise 

to  pay. 

18.  Same — Of  sale  and  delivery. 

19.  Common-law  distinction  —  Between 

" trespass' '  and  "case." 

20.  Common-law  system  of  procedure — 

Has  been  abolished. 

21.  Construction  of  complaint  —  "Code 

rule"  requirement. 

22.  Construction  of  section — As  to   de- 

sign of  framers  of  code. 

23.  Same — We  have  no  so-called  bill  in 

equity. 

24.  Curing  defects  by  joinder  of  issue 

— In  general. 

25,26.  Distinction  in  forms  of  actions — Ex 
delicto  and  ex  contractu  —  Abol- 
ished. 

27.  Distinctions  in  mere  forms  of  plead- 

ing— Are  abolished. 

28.  Fiction   in   pleading — Is   repudiated 

in  this  state. 

29,30.  Form  of  action — Immateriality  of. 

31.  Fraud  must  be  pleaded — As  to  gen- 

erally. 

32.  Mistake  in  form  of  action — Under 

former  practice. 


33.  Municipal  corporations  —  Rules  of 
pleading  applicable  to. 

84.  Name     of     plaintiff's     attorney  — 

Printed,  instead  of  being  written, 
at  bottom  of  complaint. 

85.  Pleadings — Construed  as  a  whole. 

36.  Principles  of  law  as  a  science — Pre- 

served. 

37.  Right   of   action — Must  exist   when 

complaint  filed. 

88.  Same — Cause  of  action  mentioned  in 

code,  defined. 

89.  Statement    of   cause    of  action — In 

separate  forms. 

40.  Theory  of  our  practice. 

41.  Uncertainty — Absence  of  special  de- 

murrer — Effect  of. 

42.  Unsigned  complaint — Not  void. 

43.  Same — Statute  of  limitations. 

44.  Verbal   stipulations  —  As  to   plead- 

ings. 

45.  Violation    of    rule    of    pleading  — 

Stated  in  above  section. 

IX  Title   of   Court  and   Cause  —  Subdivi- 
sion 1. 

46.  Caption — No  part  of  complaint,  un- 

less referred  to. 

47.  Same — Same — Where  error  in  refer- 

ring to  title  of  cause  is  persistent. 

48.  Mistaken   designation  of  court — As 

to  generally. 

49.  Same  —  Irregularity    of    proceeding 

not  going  to  jurisdiction  of  court. 

50.  Same — Same  —  Collateral  attack  on 

judgment. 

IIL  Cause  of  Action — Statement  of — Sub- 
division 2. 

51-  56.  Action  alleging  monopoly — And  ask- 
ing damages. 

57.  Action  by  architect — Complaint  al- 
leging compliance  with  statute. 

58, 59.  Action  by  real-estate  broker — To  re- 
cover commission. 

60.  Same— Evidence — Weight  and  suffi- 

ciency. 

61.  Same — Exclusive   agency — Right    to 

revoke. 

62.  Same — Necessity  of  contract  in  writ- 

ing. 

63,64.  Same — Sale    by   owner   without    in- 
tervention of  broker. 

65,  66.  Same  —  Sufficiency    of    performance 
by  broker. 

67,  68.  Same— Same— Within  the  time  limit. 

69.  Same — Time  limit  for  acceptance  of 
offer  to  sell — Effect  on  employ- 
ment of  broker. 
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70.  Action  in  ejectment — Allegation  that 

plaintiff  is  seized  in  fee. 

71.  Same  —  Complaint   in  ejectment   is 

sufficient  when. 

72.  Same — Complaint  which  contains  no 

averment  of  seizin  or  ownership. 

73.  Same — Fictitious    demise — Not   nec- 

essary to  allege. 

74.  Same  —  Indispensable    averment    in 

ejectment. 

75.  Same — Ouster   is  usually   distinctly 

alleged. 

76.  Same — Substance  of  complaint. 

77.  Same — Tender  of  issue  of  seizin  or 

^Tnership. 

78.  Same — Time  of  alleged  ouster  is  not 

material. 

79.  Action  for  continuous  trespass — In 

general. 

80.  Action  for  divorce — Complaint  in. 

81.  Action  for  forcible  detainer — Puni- 

tive damages  —  Need  not  be  spe- 
cially pleaded. 

82, 83.  Action  for  goods  sold  and  delivered 
— In  general. 

84.  Same — Material  allegation — Dismis- 

sal of  action  as  to  some  defend- 
ants. 

85.  Same — Uncertainty. 

86.  Action   for  money  paid,   expended, 

etc. — For  use  and  benefit  of  de- 
fendant, etc. 

87.  Action  for  personal  injuries — Com- 

plaint   alleging    future    injury  — 
Future  pain  and  suffering,  etc. 

88.  Action  for  commission   for   procur- 

ing tenant  claimed — Complaint — 
Findings  of  court. 

89.  Action    for   specific   performance  — 

Adequacy   of  consideration — Con- 
clusion. 

90.  Action  of  assumpsit— As  to  pleading 

— At  common  law. 

91.  Same — Same — Under  our  system  of 

pleading. 

92.  Same — All  that  is  required  is  state- 

ment of  facts. 

93.  Same — Material  averment. 

94.  Same — Ratification    of   contract   al- 

leged. 

95.  Action  of  trespass — Complaint  in. 

96.  Action    on    assigned    claim  —  Suffi- 

ciency of  complaint. 

97.  Action   on  breach   of   contract — To 

sell — Complaint. 

98, 99.  Action  on  contract  to  pay  money — 
Complaint  must  show  breach. 

100.  Action   on  contract   to   sell  orange 

crop  ; —  Complaint    alleging    con- 
tract. 

101.  Action  on  insurance  policy — Allega- 

tion that  defendant  neglects  and 
refuses  to  pay. 
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102.  Same — Complaint  held  insufficient  to 

support  default  judgment. 

103.  Same — Occupancy. 

104.  Action  on  modified  contract — In  form 

of  common  count. 

105.  Action  on  negotiable  instrument — In 

general. 

106.  Same — Allegation  of  ownership. 

107.  Same — Same — Conclusion. 

108.  Same — Failure  to  allege  indorsement 

and  transfer. 

i 

109.  Same  —  Insufficient    allegation    of 

facts. 

110.  Same — Title  through  decree  of  dis- 

tribution. 

111.  Action  on  promise  to  pay  pre-exist- 

ing debt — Complaint  must  allege 
•    state  of  facts  which  will  show  con- 
sideration. 

112.  Action  on  an  unpaid  subscription  to 

stock — Of  insolvent  savings  bank. 

113.  Action  to  foreclose  mechanics1  lien 

— Averment  of  agreed  price. 

114.  Action  to  quiet  title — To  an  irriga- 

tion ditch. 

115.  Action   to   rescind   contract   to  sell 

land — And  to  recover  the  deposit 
paid. 

116.  Same — And   to   recover   deposit   of 

purchase-money. 

117.  Allegations — As  to  filing  bond. 

118.  Same — By  way   of  anticipation   of 

defense. 

119.  Same — Same — Anticipating    defense 

may  render  complaint  objection- 
able. 

120.  Same  — Same  — Plaintiffs    are    not 

compelled  to  anticipate  defenses. 

121.  Same — Of  actual  fraud. 

122.  Alternative  averments — As  to  suffi- 

ciency of. 

123.  Appropriation  of  water — Complaint 

alleging  that  plaintiff  is  entitled 
by  virtue  of  prior  appropriation. 

124.  Assault    and    battery  —  Complaint, 

sufficiency  of. 

125.  Assigned  claim  —  Failure  of  com- 

plaint to,  aver  continued  ownership 
after  assignment. 

126.  Attorney  and  client — Complaint  for 

services — Sufficiency  of. 

127.  Same — Same — Joinder  of  count  on 

quantum  meruit  with  a  count 
charging  failure  to  fix  reasonable 
fee. 

128.  Averment    of    indebtedness — In    ac- 

tion by  stockholder  to  recover  pro- 
portionate share. 

129.  Building  contract — Action  for  dam- 

ages for  breach  of. 

130.  Same  —  Construction   of   words  — . 

"Said  building.' ' 
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146- 


157, 


31.  Claim  and  delivery — Necessary  alle- 

gations in  complaint.  166, 

32.  Same — Recitals  in  a  contract  incor- 

porated. 

33.  Same — Ultimate  fact  is  what. 

34.  Common  counts — Sufficiency  of. 

35.  Complaint — Insufficient  for  intended 

purpose — May  serve  for  another 
purpose. 

36.  Same — Of  married  woman. 

37.  Conclusion  of  law — Allegations  in  a 

complaint  are  accepted  as  true. 

38.  Same  —  Allegation   of  title  —  Suffi- 

ciency of. 

39.  Same — Allegation  ' '  there  is  now  due 

and  owing." 

40.  Same — Averment  or  statement  may 
be  of  a  fact  or  a  conclusion  of 
law. 

41.  Same — Averment  of  legal  conclusion 
does  not  obviate  what. 

42.  Same — As  to  forfeiture — General  al- 

legation. 

43.  Same  —  Conclusion   of   law   distin-  1 

guished   from   ultimate   fact. 

44.  Same — Conclusion  of  law  tenders  no 

issue. 

45.  Same — Same — Conclusion  Of  law  not 

required  to  be  denied. 

48.  Same — Disregarded. 

49.  Same — Examples  of  conclusions  of 

law — "Benefits  of  stock/'  allega- 
tion as  to. 

50.  Same — Same — "By  virtue  of  .  .   .      182- 

became  owner/'  etc. 

51.  Same — Same — "Pull  power  and  law-      185, 

ful  authority  to  act,"  etc. 

52.  Same — Same — "Indebted,"   etc. 

53.  Same — Same — "  Joint  liability." 

54.  Same — Same — "Liable   for   balance 

due  upon  stock,"  etc. 

55.  Same — Same — "Not  lawful"  —  De-. 

mands  alleged  as.  189, 

56.  Same — Same — Notice  of  irregularity 

of  tax  proceedings. 

58.  Same — Same — "Ownership."  192> 

59.  Same  —  Same  —  Recital     as     to 

"amount  then  due  on  said  due-      194> 
bill." 

60.  Same — Same — "Term  of  credit." 

61.  Same — Same — "Wrongfully,  unlaw- 

fully," etc. 

62.  Same  —  Same  —  Same  —  Allegation 

that  members  of  board  of  super- 
visors misappropriated,  etc. 

63.  Same— Same — Words  such  as  "un- 

lawfully," "wrongful,"  "ille- 
gally, "  "  maliciously, "  "  false- 
ly," "wilfully,"  etc. 

64.  Same  —  Same  —  Words    such    as 

1 '  duly, "  "  wrongfully ' '  and  ' '  un- 
lawfully. *  * 


65.  Same— Same— Word  "due." 

67.  Same — Same — Words  "there  is  now 
due,"  etc 

68.  Coercion — Averment  not  equivalent 
of. 

69.  Consideration  —  When  not  required 
to  be  alleged. 

70.  Construction  of  complaint — General 
rules  for. 

71.  Contract  in  incorporated  —  Recitals 
in — Do  not  supply  want  of  es- 
sential averments. 

72.  Contract  of  sale — Complaint  alleg- 
ing breach — Sufficiency  of. 

73.  Same  —  Same  —  Failure  to  set  out 
mitigating  details. 

74.  Conversion  or  ouster — Absence  of  all 
explanation. 

75.  Defects  in  complaint — When  cured 
by  verdict  or  judgment. 

76.  Same — Defective  allegations — Refer- 
ence to  recitals — Applicability  of 
rule. 

77.  Same — Same — Cured  by  verdict. 

7a.  Same  —  Same  —  Entire  absence  of 
any  allegation. 

78.  Demand — Allegation  of,  unnecessary 
when. 

79.  Distinction  —  Between  matters  of 
substance  and  matters  of  descrip- 
tion. 

80.  Estoppel  in  pais — Necessity  of  plea' 
of. 

81.  Evidence — Need  not  be  pleaded. 

84.  Exhibits — Annexing  does  not  take 
place  of  necessary  allegations. 

86.  Same — Contract  may  be  declared  on 

according  to  its  legal  effect. 

87.  Same — Same  —  Rule    which   permits 

pleader  to  declare  upon  contract 
in  haec  verba  is  limited. 

88.  Same  —  Copy    of    note    annexed    to 

complaint. 

90.  Same — Manner  of  pleading  exhibit. 

91.  Same  —  Matters  of  substance  must 

be  alleged  in  direct  terms. 

93.  Same — Reference  to  exhibits  in  other 
counts. 

95.  Same — Records  and  papers  can  not 
be  made  part  of  pleading  by  mere 
reference  to  them. 

96.  Same— Setting  forth  exhibits. 

97.  Same — Unstamped  note. 

98.  Facts — All  essential  to  cause  should 

be  stated. 

199.  Same — Application    of    common-law 

principles. 

200.  Same — Argumentative  pleading. 

201.  Same — Complaint  should  be  founded 

upon  theory  under  which  plaintiff 
is  entitled  to  recover. 

202.  Same — Complaint  will  be  sustained 

when. 


THE  COXFLAfHT— AS  TO  GE5ERALLT. 


[PCD. 


203.  Same — Cause  of  action  is  made  up 

of  facta. 

204.  Same — Cause  limited  by  pleadings. 

205.  Same— Facta  only  to  be  stated. 

203.  Same — Facta  set  up  in  pleading  de- 
termine its  character. 

207.  Same — Facts  which  code  requires  to 

be  stated  as  constituting  cause  of 
action. 

208.  Same — Fact*  most  be  distinguished 

from  evidence. 

209.  8ame — Failure  to  allege  facts— Ex- 

clusion   of   evidence   is   necessary 
consequence. 

210-212.  Same  — Law  itself  should  not  be 
pleaded. 

213.  Same  —  Pleadings   do   not   subserve 

purpose  intended  by  code,  when. 

214.  Same — Presumption   of   law   should 

not  be  stated. 

215, 216.  Same — Probative  facts  are  not  nec- 
essary to  be  averred. 

217.  Same  —  Removal  of  county  seat  — 

What  facts  to  be  pleaded. 

218.  Same— Statement  of  facts  must  be 

concisely  made. 

219.  Same — Same — As   to   statements   in 

complaint   of   evidentiary  as   dis- 
tinguished from  ultimate  facts. 

220.  Same — Sufficiency  of  complaint. 
221,  222.  Same— Surplusage. 

223,224.  Same— Ultimate  facts. 

225.  Husband  and  wife  —  Allegation  of 

marriage. 

226.  Inconsistent  allegations  —  In  same 

count. 

227.  Inconsistency    in    complaint — Effect 

of. 

228.  Same — Inconsistent  allegations. 

229.  Injunction — Enlargement  of  ditch — 

Omission  of  word  ' '  material. ' ' 

230.  Same  —  Same  —  "  Irreparable ' '    in- 

jury. 

231.  Items  of  account — Need  not  be  set 

out. 

232,  233.  Judgment  reversed  —  Where  one 
count  in  complaint  setting  forth 
contract  is  defective. 

234.  Same — Judgment    can    not    be    sus- 

tained when. 

235.  Same — One  good  count  in  complaint 

sustained  by  findings,  sufficient. 

236.  Same  —  Substantial    averment    of 

facts. 

237.  Same — Verdict   and    judgment    will 

stand  when. 

238.  Lack  of  precision  and  directness — 

Not  to  be  countenanced,  but  not 
fatal. 

239.  Libel  and  slander — In  Japanese  or 

Chinese     language   —   Complaint 
must  give  translation. 


240.  Material   and    ultimate    facta— Dis- 

tinguished from  argument,  etc. 

241.  Same — Material  allegation  defined. 

242,243.  Same — Material  facts  can  not  be 
left  to  inference,  etc. 

244.  Same — Matters  of  substance  not  sup- 

plied by  recitals. 

245.  Same — Motion  to  strike  out  imma- 

terial matters. 

246.  Matters  of  presumption — Need  not 

be  averred. 

247.  Matters  of  substance — In  general 

248.  Matters  set  up  to  meet  defense— Na- 

ture and  effect  of. 

249.  Money  received — Complaint  in  com- 

mon counts. 

250,251.  8ame — Agents  of  corporation— Di- 
version by — Complaint,  sufficiency 
of. 

252.  Necessity  for  evidence — To  establish 

importance    and    materiality    of 
facta. 

253.  Office  of  complaint — To  aver  issu- 

able facta. 

254.  Ownership— Allegation  that  party  ia 

owner  of  real  property. 

255.  Plaintiff — Can  not  rely  upon  cross- 

bill as  stating  cause  of  action  in 
his  behalf. 

256,257.  Pleading  items  of  damages — Effect 
of. 

258.  Promissory   note — Allegation  of  its 

nonpayment. 

259.  Same — Nonpayment — Sufficient  alle- 

gation of. 

260.  Same — Same — Insufficient    averment 

of. 

261.  Result — Beached  by  presumption  of 

law. 

262.  Bight  to  recover — Upon  two  differ- 

ent legal  grounds. 

263.  Rules  and  usages  of  trade  and  com- 

merce— Belied  upon  by  plaintiff. 

264.  Stockholder's  liability — It  is  essen- 

tial to  statement  of  cause  of  ac- 
tion. 

265.  Theory    of    complaint — Defendant's 

right  to  rely  upon. 

266.  Trespass — As  ultimate  fact. 

267.  Turpitude  of  plaintiff — Facts  shown 

in  complaint. 

268.  Ultimate  facts — As  facts  in  issue. 

269.  Written    instrument  —  Rule    as    to 

pleading  of. 

270.  Same — Same — Ambiguity  in  instru- 

ment. 

271.  Same — Same  —  Same  —  Construction 

in  pleading — Material  averment. 

IV.  Demand  of  Belief — Subdivision  3. 

272.  Any    relief    embraced    in    issues -~ 

Granted. 
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272a.  Blending  of  action  at  law  with  pe- 
tition— For  a  ancillary  relief  to 
equity  side  of  court. 

273.  Character  of  complaint — As  to  relief 

— Misnomer. 

274.  Court  is  authorized  to  try  case  as 

made — And  to  grant  any  relief. 

275.  Jurisdiction  —  Amount    for    which 

judgment    is    demanded    in    com- 
plaint determines. 

276.  Legal  and  equitable  relief — Are  ad- 

ministered in  same  forum. 

277.  Prayer  of  complaint — Does  not  con- 

clude question  of  jurisdiction. 

278.  Same — Determining    nature    of    ac- 

tion. 

279.  Same — For  general  relief. 

280.  Same — For  less  than  amount  due. 

281.  Same — In  equity. 

282,283.  Same — Preventive    relief — Damages. 

284.  Same — Power  of  legislature  to  reg- 

ulate practice  in  equity  cases. 

285.  Same — Sufficiency  of  prayer  by  ref- 

erence. 

286.  Relief  may  be  varied — Though  cause 

of  action  set  forth  in  complaint  be 
single. 

287.  Eight   to  both  legal  and   equitable 

relief — Based  upon  same  facts. 

I.    IN  GENERAL. 

Aji  to  accounts,  statement  of  In  pleading;, 

see,  post,  §  454  and  note. 

As  to  action  deemed  commenced  when 
complaint  la  Hied,  see,  ante,  SS  350,  405  and 
notes. 

As  to  action  of  assumpsit  to  recover  rent, 

see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §  1947  and 
note  par.  23. 

As  to  action  to  recover  rent,  pleadings  In 
general,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
5  1947  and  note  pars.  71-87. 

As  to  action  to  remove  trustee,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  5  2289  and  note  pars. 
15-18. 

As  to  action  by  corporation  In  relation  to 
Its  property,  complaint  In,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  S  299  [a]  and  note  par. 
21. 

As  to  action  to  enforce  trust,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  5  2217  and  note  Part 
IV;  S  2224  and  note  pars.  129-134;  $  2262, 
note  par.  26. 

As  to  actions  In  Justices'  courts,  see,  post, 
55  839  et  seq.  and  notes. 

Am  to  action  upon  judgment,  when  en- 
forceable In  equity,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  5  2405  and  note  par.  18. 

As  to  action  for  purchase-price,  what 
•complaint  must  allege,  see  Kerr's  Cyc.  Civ. 
Code,   2d  ed.,   §  1749  and  note  pars.  20-29. 

As  to  action  against  lessor  of  building, 
allegation  In  complaint,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  $  1941  and  note  pars.  94-96. 


Aa  to  action  by'  wife  Involving  separate 
property,  necessary  averments  In  complaint, 

see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  5  162  and 
note  Part  DC. 

Aa  to  adverse  claims  to  real  property, 
validity  of  gift,  devise,  or  trust  under  will, 

etc.,  see,  post,  §  738  and  note. 

As  to  agreement  to  sell  real  property, 
averments    In    complaint,    tender,    etc.,    see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §  1781  and  note 
pars.  108-115. 

As  to  amendment  of  pleading,  see,  post, 
55  472,  478  and  notes. 

Aa  to  amendment  of  complaint,  proceed- 
ings had,  etc.,  see,  post,  §  432  and  note. 

As  to  annulling  marriages,  see  Kerr's  Cyc 
Civ.  Code,  2d  ed.,  §  82  and  note. 

As  to  arrest  and  ball,  see,  post,  SS  478, 
479  and  notes. 

As  to  assumpsit,  when  partner  may  main- 
tain, see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  5  2462 
and  note  par.  8. 

Aa  to  attachment,  when  and  for  what 
causes  may  be  had,  see,  post,  5  537  and  note. 

Aa  to  breach  of  contract,  sufficiency  of 
allegation  to  show,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  5  1674  and  note  par.  112. 

As  to  cancelation  of  Instruments,  what 
complaint  must  state  within  equitable  rule, 
see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  5  3412  and 
note  pars.  14-16. 

As  to  carrier  of  persons,  allegation  of  le- 
gal tender  of  fare,  see  Kerr's  Cyc,  Civ.  Code, 
2d  ed.,  S  2187  and  note  par.  5. 

Aa  to  carrier's  delay,  negligence,  etc.,  al- 
legations   In    complaint,    sufficiency    of,    see 

Kerr's    Cyc.    Civ.    Code,    2d    ed„    8  2196    and 
note  par.  7. 

As  to  carrier,  ejection  of  pasaenger  by, 
complaint,  what  must  specify  aa  to  dam- 
ages, see  Kerr's  Cyc.  Qlv.  Cp.de,  2d  ed.,  5  2188 
and  note  par.  41. 

As  to  carriers  of  persons,  damages  recov- 
erable against,  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  §  2100  and  note  Parts  VIII  and  IX. 

As  to  carriers  of  persons  for  reward, 
pleadings  and  actions  against,  see  Kerr's 
Cyc.  Civ.  Code,  5  2100  and  note  pars.  198- 
201,  300-307. 

As  to  carriers  of  property,  pleading  lia- 
bility as  bailors,  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  §  2194  and  note  par.  27. 

As  to  connecting  carriers,  complaint 
showing  liability,  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  §  2174  and  note  par.  18. 

As  to  character  or  capacity  of  agent, 
pleading  of,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
S  2295  and  note  par.  50. 

As  to  claim  and  delivery  of  personal  prop- 
erty, see,  post,  5§  509  et  seq.  and  notes. 

Aa  to  common  counts  under  code  system, 

see,  notes  57  Am.  Dec.  544;  72  Am.  Dec.  588. 

As  to  complaint  in  actions  for  forcible  en- 
try or  unlawful  or  forcible  detainer,  see, 
post,  S3  1166,  1173  and  notes. 
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As  to  complaint  In  Intervention,  see,  ante, 
§  387  and  note. 

A*  to  complaint  In  Intervention  In  dteso- 
lutlon  of  partnership,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  5  2462  and  note  par.  12. 

As  to  condition*  precedent,  how  pleaded* 

see,  post,  §  467  and  note. 

As  to  consolidation  of  actions*  see,  post, 

§  1048  and  note. 

As  to  construction  of  pleading's  In  civil 
actions,  see,  post,  §  452  and  note. 

As  to  contract,  effect  of  uncertain  aver- 
ments, see  Kerr's  Cyc  Civ.  Code,  2d  ed., 
§  1596  and  note  pars.  4-10. 

As  to  contract  of  sale  of  personal  prop- 
erty, alienation  of,  offer  or  readiness  to 
deliver,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
5  1753  and  note  pars.  11,  12. 

As  to  conversion,  action  for  by  mort- 
gagee, see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
5  2888  and  note  par.  39. 

As  to  conversion  by  corporation,  suffi- 
ciency of  complaint,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  5  322  and  note  pars.  191-214. 

As  to  corporate  existence,   allegation   of, 

see  note  29  Am.  Dec.  876. 

As  to  counter-claim,  see,  post,  SI  438-440 
and  notes. 

As   to   covenant   to   repair,  alienation   of, 

see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  8  1941  and 
note  par.  94. 

As  to  cross-complaint,  see,  post,  |  442  and 

note. 

As  to  damages  eansed  by  railroad  corpo- 
rations In  killing;  and  maiming;  animals,  etc., 
complaint  In  action  for,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  5  485,  note  par.  22. 

As  to  deed  nbsolnte  In  form,  action  to  de- 
termine character  of,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  §  2889  and  note  par.  20. 

As    to    defeasance    alleged    in    complaint, 

see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §  2925  and 
note  par.  13. 

As  to  description  of  real  property  In  com- 
plaint, see,  post,   8  455  and  note. 

As  to  deposit  In  court,  see,  post,  55  572 
et  seq.  and  notes. 

As    to    duress*    allegations    In    complaint, 

see  Kerr's  Cyc.  Civ.  Code,*  2d  ed.,  §  1669  and 
note  par.  64. 

As  to  election  contest,  complaint,  etc., 
see,  post,  5  1118  and  note. 

As  to  ejectment,  pleading  in,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  8  2924  and  note  par. 
46. 

As  to  eminent  domain,  alleging  necessity, 
see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §  465  and 
note  par.  97. 

As  to  eminent  domain,  what  complaint 
must  contain,  see,  post,  8  1244  and  note. 

As  to  errors,  etc.,  not  affecting  substan- 
tial rights  of  parties,  disregarded,  etc,  see, 
post,  5  475  and  note. 


As  to  false  imprisonment,  see  Kerr's  Cyc 
Civ.  Code,  2d  ed.,  8  48  and  note  Part  Vm. 

As  to  fictitious  names  of  partnerships* 
actions  and  pleadings  In  general,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  8  2466  and  note  Part 
III. 

As  to  foreclosure  of  mortgages,  action 
for,  see,  post,  88  726  et  seq.  and  notes. 

As   to   fraud,  materiality   In  actions   for, 

see    Kerr's   Cyc.    Civ.    Code,    2d    ed.,    8  1568 
and  note  Part  II.  ' 

As  to  freight,  storage  of  by  carrier,  plead- 
ing original  contract,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  8  2120  and  note  Part  III. 

As  to  Indemnity,  sufficiency  of  complaint* 

see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  8  2772  and 
note  par.  59. 

As  to  Indorsement  on  complaint  by  clerk 
when  nled,  see,  ante,  8  406  and  note. 

As  to  Injunction*  what  complaint  must 
show,  see,  post,  8  626  and  note. 

As    to    Insurable    interest,    allegation    of* 

see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  8  2546  and 
note  pars.  5,  6. 

As  to  Insurance,  action  to  cancel  policy* 
complaint,  etc.,  see  Kerr's  Cyc.  Civ.  Code* 
2d  ed.,  8  2580  and  note  par.  4. 

As  to  Issues  upon  pleading,  see,  post, 
88  588-592  and  notes. 

As  to  Joinder  of  cause  of  action  In  com- 
plaint, see,  post,  8  427  and  note. 

As    to    Judgment,    complaint    as    part   of* 

see,  post,  8  670  and  note. 

As  to  Judgments*  how  pleaded,  see,  post, 
8  456  and  note. 

As  to  letters,  loss  by  carrier,  averments  In 
complaint,  in  general,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  8  2177  and  note  pars.  4,  5. 

As  to  liquidated  damages  In  contract, 
averments  In  complaint,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  8  1671  and  note  pars.  67- 
75,  78. 

As  to  libel  and  slander,  how  pleaded,  see, 

post,  8  460  and  note. 

As  to  libel,  actionable  words,  etc.,  see 
Kerr's  Cyc.  Civ.  Code,  2d  ed.,  8  45  and  note 
Part  III. 

As   to   Ubel,  complaint   In,  generally,   see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  5  45  and  note 
Part  VIII. 

As  to  lost  document,  description  of  In 
pleading,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
8  3356  and  note  par.  4. 

As  to  malicious  prosecution,  actions  for* 

see  Kerr's  Cyc.  Civ.  Code,   2d  ed.,   8  43  and 
note    part    VII. 

As    to    material    allegation,    denned,    see 

post,   8  463   and  note. 

As  to  material  allegations  of  complaint 
not  denied   by  answer,  taken  as   true,  see 

post,   8  462  and  note.  ' 

As   to   menace,   complaint   sufficiently    al- 
leging*  see   Kerr's    Cyc.    Civ.    Code,    2d    ed 
5  1570    and    note    par.    39.  " 
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As   to   mining  claims*  actions   respecting, 

etc.,    see,   post,    5  748    and    note. 

As  to  mining  partnerships*  complaints  In, 

see    Kerr's    Cyc.    Civ.    Code,    2d    ed.,    I  2511 
and  note  pars.   43-47. 

As  to  negligence  of  carrier  for  wilful 
wrong  of  himself  and  servants,  averment 
In    complaint,    whea     not    Immaterial,     see 

Kerr's   Cyc.    Civ.    Code,    2d    ed.,    §  2175    and 
note  par.  17. 

As  to  nuisance,  action  for,  see,  post,  I  781 
and   note. 

As  to  objection  to  complaint,  when 
deemed  waived,  see,  post,  |  434  and  note. 

As  to  one  form  of  civil  action  only  la 
this  state,  see,  ante,   §|  307,  322  and  notes. 

As  to  parties  In  civil  actions,  see,  ante, 
99  367  et  seq.  and  notes. 

As  to  partition  of  real  property,  action 
for,   see,    post,    99  752   et   seq.   and   notes. 

As  to  particulars  of  claim,  act  accessary 
to  set  forth  In  pleading,  see,  post,  5  454  and 
note. 

As  to  partner  acquiring  entire  benefit  of 
given  venture,  what  complaint  should  al- 
lege, see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  I  2401 
and   note   par.   21. 

As  to  partnership,  action  at  law  not 
maintainable  prior  to  settlement  of  ac- 
counts, see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
9  2412    and    note    pars.    8-18. 

As  to  partnership,  allegation  of  Interest, 
etc.,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §  2395 
and  note  pars.  91,  92. 

As  to  partnership,  allegation  In  com- 
plaint as  to  authority  of  partner,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  fi  2429  and  note  par. 
25. 

As  to  partnership,  action  for  conversion, 
see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  fi  2430  and 
note  pars.  26,  30. 

As  to  partnership,  complaint  necessary 
to  eMtabllsh,  see  Kerr's  Cyc.  Civ.  Code,  2d 
ed.,  9  2395  and  note  par  91. 

As  to  partnership,  transactions,  com- 
plaint for  accounting  in,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  8  2412  and  note  Part  II. 

As  to  partnership,  creditor's  claim  against, 
action  to  enforce,  see  Kerr's  Cyc.  Civ.  Code, 
2d   ed.,    9  2405   and   note  par.   17. 

As  to  partnership,  dissolution,  account- 
ing, etc.,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
fi  2436,  note  par.  55;  9  2450,  note  pars.  42,  45; 
5  2452,  note  pars.  10-12. 

As  to  partition,  supplemental  complaint 
In,  see,  post,   9  761   and  note. 

As  to  performance  of  conditions  prece- 
dent, averments  in  complaint,  in  general, 
see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  fi  1439  and 
note    Part    IV. 

As  to  person  of  unsound  mind,  neces- 
sary allegation  In  complaint,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  9  38  and  note  par.  23. 


As  to  pleadings  subsequent  to  complaint, 
filing  and  service  of,  see,  post,  fi  465  and 
note. 

As  to  pleadings  In  Justices'  court,  see, 
post,  fifi  851  et  seq.  and  note. 

As  to  police  court,  actions  In,  see,   post,  . 
fifi  929   et  seq.  and  note. 

As  to  preventive  relief,  facts  necessary 
to  allege,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
fi  3420  and  note  pars.  20,  22,  24,  124,  153, 
155. 

As  to  private  statutes,  how  pleaded,  sea, 
post,  fi  459  and  note. 

As  to  provisional  remedies  In  Justices' 
courts,  see,   post,   fifi  861-870  and   notes. 

As  to  quieting  title,  action  for,  see,  post, 
fi  738   and  note. 

As  to  quo  warranto,  complaint  In,  see, 
post,    fi  804   and   note. 

As  to  quo  warranto  proceedings,  respect- 
ing elections  held  by  corporations,  com- 
plaint   to    allege    Jurisdictional    facts,    see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  fi  316  and  note 
pars.  9,  10. 

As  to  ratification  of  agent's  acts,  when 
pleading  of  unnecessary,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  fi  2310  note  par.  86,  and 
fi  2317  note  par.  53. 

As  to  receiver,  appointment  of,  etc.,  see, 
post,   fifi  564  et  seq.  and  notes. 

As  to  rescission  for  mistake,  pleading  of, 

see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  fi  8407  and 
note  pars.   10-12. 

As  to  revision  of  contract,  pleadings  In, 

see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  fi  3399  and 
note  pars.   62-76. 

As  to  service  of  complaint  with  summons, 

see,   post,   fi  410  and  note. 

As  to  sham  and  redundant  matter  In 
pleading,  motions  to  strike  out,  etc.,  see, 
post,    9  453   and   note. 

As  to  signature  to  complaint,  see,  post, 
9  446  and  note. 

As  to  slander,  pleading  In,  see,  post,  fi  460 
and  note;  also  Kerr's  Cyc.  Civ.  Code,  2d 
ed.,   fi  46  and  note  pars.  17-21. 

As  to  specific  performance,  pleadings  la, 

see  Kerr's  Cyc.  Civ.  Code,  2d'  ed.,  9  3384 
note  Part  VI  (pars.  174-209);  9  3391,  note 
pars.  40-63. 

As  to  statute  of  limitations,  how  pleaded, 

see,   post,   9  458  and   note. 

As  to  steamers,  vessels,  etc.,  actions 
against,  see,  post,  fifi  813  et  seq.  and  note. 

As  to  stockholders'  liability,  complaint 
relating  to,  see  Kerr's  Cyc.  Civ.  Code,  2d 
ed.,  fi  322  note  pars.  191-214. 

As  to  suing  defendant  by  fictitious  name, 
statement  in  complaint,  etc.,  see,  post,  fi  474 
and  note. 

As  to  supplemental  complaint,  see,   post, 

9  464  and  note. 
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As  to  suretyship,  pleading;  of,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  fi  2332  and  note  pars. 
10-13. 


As  to  tenant  holding;  over,  averment  of 
treble  damages,  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  5  3345  and  note  pars.  18-21. 

As  to  tenancy  at  will,  complaint  most  al- 
lege termination  by  notice,  ete^  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  fi  789  and  note  par. 
11. 

As  to  tender,  alienations  of  In  complaint, 

see,  post,  fi  1486  and  note. 

As  to  tender,  pleading;  of.  In  redemption 
proceeding;*,  see  Kerr's  Cyc.  Civ.  Code,  2d 
ed.,   fi  2906  and  note  par.   14. 

As  to  things  In  action,  argumentative  al- 
legations In  complaint,  see  Kerr's  Cyc.  Civ. 
Code,   2d   ed.,   fi  964  and  note  pars.   119-122. 

As  to  trespass  for  cutting;  wood,  etc.,  see 

post,   fifi  733,   734  and  notes. 

As  to  tmstees'  right  to  sue  for  benefit  of 
beneficiary,  see  Kerr's  Cyc.  Civ.  Code,  2d 
ed.,    fi  2267   and    note   pars.    34-38. 

As  to  usurpation  of  office  or  franchise, 
action  respecting,  see,  post,  §§  803,  804  and 
notes. 

As  to  variance  between  pleading  and 
proof,  amendment  of  complaint,  etc.*  see, 
post,   fifi  469-472   and   notes. 

As  to  venue  or  place  of  trial  of  civil  ac- 
tions, see,  ante,   fifi  892  et  seq.  and  notes. 

As  to  verification  of  pleading,  see,  post, 
$446    and    note. 

As  to  warranty,  allegation  of,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  fi  1786  and  note  pars. 
15-20. 

As  to  warranty,  pleading  performance 
of  conditions  in,  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,   fi  2610  and  note  pars.  22-29. 

As  to  waste*  action  for,  see,  post,  fi  732 
and  note. 

As  to  written  Instrument*  effect  of  In 
pleading,  see,   post,   fifi  447-449  and   notes. 

As  to  written  Instruments,  allegation  of 
consideration  not  necessary,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  fi  1614  and  note  pars. 
59-68. 

1.  As  to  generally— Contents  and  suffi- 
ciency of  complaint. — It  is  the  facts  set 
forth  in  a  pleading  which  determine  its 
sufficiency  under  the  code  requirements. — 
McDougald  v.  Hulet,  132  Cal.  154,  160,  64, 
Pac.   278. 

2.  Same— All  the  material  facts  neces- 
sary to  entitle  the  plaintiff  to  recover  must 
be  set  out  in  the  complaint;  these  facts 
can  not  be  left  to  inference,  argument,  or 
hypothesis,  but  must  be  stated  expressly 
and  in  terms  affirmed. — Denver  v.  Burton, 
28  Cal.  649;  Stringer  v.  Davis,  30.  Cal.  321; 
Joseph  v.  Holt,  37  Cal.  250,  265;  Campbell 
v.  Jones,  88  Cal.  507,  609;  Durkee  v.  Cota, 
74  Cal.  818,  816,  16  P*e#  5  (where  contract 
pleaded  in  haeo  verba  is  uncertain,  definite 
construction  must  be  put  upon  it  by  aver- 


ment and  to  same  effect  Hill  v.  McCoy,  1 
Cal.  App.  161,  81  Pac.  1016,  and  Linton  v. 
Brownsville  etc.  Co.,  46  Tex.  Civ.  App.  228, 
102  S.  W.  435);  Lambert  v.  Haskell,  80  CaL 
611,  613,  22  Pac.  327;  Henke  v.  Eureka 
Endowment  Assn.,  100  Cal.  429,  432,  34  Pac. 
1089;  People  v.  Jones.  123  Cal.  299,  301,  65 
Pac.  992  (applying  the  rule  of  pleading  to 
allegation  of  agency  in  an  indictment); 
Weinberger  v.  Weidman,  134  Cal.  599,  601, 
66  Pac.  869;  More  v.  Elmore  County  Irr. 
Co.,  3  Idaho  729,  783,  35  Pac.  171;  Mayger 
v.  Cruse,  5  Mont.  486,  496,  6  Pac.  333;  Singer 
v.  Salt  Lake  City  Copper  Mfg.  Co.,  17  Utah 
143,   157,  70  Am.  St.  Rep.   776,  53  Pac.   1024. 

8.  Complaint,  or  other  pleading,  does  not 
subserve  the  purpose  intended  by  the  code 
where  the  court  is  compelled  to  surmise 
any  of  the  essential  facts. — Gates  v.  Lane, 
44  Cal.  392,  397;  Going  v.  Dinwiddie.  86 
Cal.  633,  637,  26  Pac.  129;  People  v.  Lanter- 
man,  9  Cal.  App.  682,  100  Pac.  723  (apply- 
ing the  rule  of  pleading  to  an  indictment 
under  Pen.  Code  5  72,  for  presenting  false 
claim   against   county.) 

4.  "It  is  a  familiar  rule  of  pleading  un- 
der our  code  system  that  every  fact  which 
plaintiff  will  be  called  upon  to  prove  at 
the  trial  must  be  averred  in  his  complaint. 
It  is  equally  a  rule  that  presumptions  of 
law  should  not,  or  at  least  need  not,  be 
stated," — Henke  v.  Eureka  Endowment 
Assn.,  100  Cal.  429,  432,  34  Pac.  1089. 

5.  "Almost  all  legal  controversies  depend 
on  a  very  few,  and  usually  not  more  than 
one  or  two  points.  The  points  in  dispute 
may  be  matters  of  fact  or  questions  of  law. 
If  the  point  be  one  of  fact,  there  can  be 
but  little  difficulty  in  the  great  majority 
of  cases  in  stating  the  facts  so  directly 
and  distinctly  that  issue  may  be  joined 
and  the  fact  be  found;  and  if  the  point  be 
one  of  law,  there  is  little  difficulty  in  stat- 
ing the  facts  upon  which  the  question  de- 
pends. The  pleadings  but  poorly  subserve 
the  purpose  intended,  if  the  court,  before 
declaring  the  law  upon  the  points  presented 
by  the  parties,  is  compelled  to  surmise 
many  of  the  essential  facts  on  which  the 
points  turn." — Gates  v.  Lane,  44  Cal.  892, 
397. 

6.  Same— Complaint  should  be  founded 
upon  the  theory  of  the  emme  under  which 
the  plaintiff  is  entitled  to  recover,  and 
should  state  all  the  facts  essential  to  sup- 
port that  theory;  failing  in  this  respect  it 
is  radically  defective,  and  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion,— especially  as  against  specific  objec- 
tion.— Buena  Vista  P.  &  V.  Co.  v.  Touhy„ 
107  Cal.  243,  254,  40  Pac.  386;  Bartley  v. 
Fraser,  16  Cal.  App.  660,  665,  117  Pac.  683: 
Wesley  v.  Diamond,  26  Okl.  170,  176,  10» 
Pac.    624. 

See   par.   201,   post. 

As  to  defendant's  right  to  rely  upon  plain-, 
turn  theory  of  the  ease,  see  par.  265,  this> 
note. 


lit.  VI,  Ch.  II.]         MATTERS  OF  SUBSTANCE — CONCLUSIONS  OF  LAW. 


|42t 


As  to  theory  of  the  ease,  generally,  see 

I  Kerr's   Pleading  and   Practice,   §5  528-534. 

7.  Same— Complaint  wnlch  shows  plain- 
tiff entitled  to  Judgment  for  damages  states 
a  good  cause  of  action,  although  its  allega- 
tions do  not  Justify  the  relief  demanded  in 
the  prayer. — Keefe  v.  "Keefe,  19  Cal.  App. 
310,   125  Pac.  929. 

8.  Complaint  held  good  as  against  a  gen- 
eral demurrer  which  alleged  a  loan  or 
advancement,  implying  a  promise  of  repay- 
ment with  interest,  acknowledged  plain- 
tiff's obligation  to  pay  interest,  averred 
certain  services  by  defendant  in  plaintiff's 
behalf,  implying  a  duty  by  the  corporation 
to  pay  him  a  reasonable  compensation,  and 
pleaded  the  partial  execution  of  the  con- 
tract on  the  part  of  defendant  by  his  act 
of  deeding  the  unsold  lots  to  the  plaintiff. 
— Semi-tropic  Spiritualist  Assn.  v.  Johnson, 

163  Cal.   639,   126  Pac.   488,   489. 

9.  Same— "Matters  of  substance  must  be 
alleged  In  direct  terms  and  not  by  way  of 

recital  or  reference,  much  less  by  exhibits 
merely  attached  to  the  pleadings.  What- 
ever is  an  essential  element  to  a  cause  of 
action  must  be  presented  by  a  distinct 
averment,  and  can  not  be  left  to  an  infer- 
ence to  be  drawn  from  the  construction  of 
a  document  attached  to  the  complaint.  And 
for  the  purpose  of  pleading,  the  rule  is  the 
same,  whether  the  instrument  is  set  forth 
by  copy  or  in  the  body  of  the  complaint 
or  is  attached  thereto  as  an  exhibit." — 
Hibernia  Sav.  &  L.  Soc.  v.  Thornton,  117 
Cal.  481,  483,  49  Pac.  573.  See  Burkett 
v.  Griffith,  90  Cal.  532,  25  Am.  St.  Rep.  151, 
27  Pac.  527. 

10.  Same— (Ultimate  facts— Not  Infer- 
ences, to  be  averred. — Stringer  v.  Davis,  30 
Cal.  318,  321;  Northern  Pac.  Co.  v.  Sanders, 
46  Fed.  245. 

11.  Alleging-  conclusions  of  law— Not  re- 
quired or  considered. — Averments  in  a  com- 
plaint by  a  telegraph  company  to  recover 
taxes  alleged  to  have  been  illegally  paid 
as  assessments  upon  its  franchise  that  the 
telegraph  company  operates  solely  by  vir- 
tue of  a  federal  franchise,  and  that  it  has 
no  franchise  from  the  state,  are  nothing 
but  erroneous  conclusions  of  law. — Postal 
Telegraph-Cable  Co.  v.  City  of  Los  Angeles, 

164  Cal.   156,   128  Pac.   19,   20. 

As  to  conclusions  of  law,  see  pars.  137- 
145,  this  note. 

12.  A  statement  in  a  complaint  for  a 
partnership  accounting  that  the  parties  had 
"entered  into  a  parol  contract  of  copartner- 
ship*' is  not  to  be  regarded  as  a  mere  legal 
conclusion.  The  mere  statement  alone  that 
two  or  more  persons  have  formed  them- 
selves into  a  copartnership  may  be  said  to 
involve  the  statement  of  a  conclusion  of 
law,  but  such  averment  will  be  held  to  in- 
volve the  statement  of  an  issuable  fact. — 
Doudell  v.  Shoo,  20  Cal.  App.  424,  129  Pac. 
478,    482. 


15.  Anticipating  counter-claim  —  Plain- 
tiff Is  not  bound  to  anticipate  or  negative  a 
defense  or  counter-claim  in  his  complaint. 
— Hills  v.  Edmund  Peycke  Co.,  14  Cal.  App, 
35,  110  Pac.  1088. 

As  to  plaintiff  not  being  required  to  make 
allegations  by  way  of  anticipating  defense, 

see  pars.  118-120,  this  note. 

14.     Averments  —  As    to    sufficiency    of.  — 

The  allegation  that  a  certain  condition 
exists  because  of  a  certain  fact  necessarily 
carries  with  it  the  implication  that  the 
fact  exists,  and  when  necessary  facts  ap- 
pear in  a  complaint,  although  inaccurately 
or  ambiguously  stated,  or  when  they  ap- 
pear by  implication,  the  plea  will  be  held 
sufficient  to  sustain  a  judgment,  and  a  gen- 
eral demurrer  thereto  held  properly  over- 
ruled.— Bank  of  Anderson  v.  Home  Ins.  Co., 
14  Cal.  App.    213,   111   Pac.   607. 

16.  Averments  in  a  verified  complaint 
alleging  facts  "upon  information  and  be- 
lief" can  not  be  taken  as  presenting  any- 
thing more  than  hearsay,  and  can  no  more 
serve  as  the  basis  for  a  finding  or  raise 
a  conflict  than  hearsay  testimony  may  be 
competent  for  the  proof  of  a  fact. — Kull- 
man  v.  Superior  Court,  15  Cal.  App.  281, 
114  Pac.  589. 

16.  Same  —  Allegations  sounding  In 
fraud,  upon  Information  and  belief,  may  be 

made  as  to  matters  peculiarly  within  the 
knowledge  of  defendant,  as  to  which  plain- 
tiff could  learn  only  from  statements  made 
by  others;  and  such  allegations  are  to  be 
treated  as  confessed  upon  demurrer, 
equally  with  positive  allegations  stating 
facts. — Campbell -Ka wan  nakoa  v.  Campbell, 
152   Cal.   206,   93   Pac.   184. 

17.  Same— Of  consideration  and  promise 
to  pay. — Under  our  system,  which  requires 
that  only  the  facts  constituting  the  cause 
of  action  be  pleaded,  neither  consideration 
nor  promise  to  pay  need  be  alleged,  where 
they  are  Implied  as  legal  conclusions  from 
the  facts  that  are  alleged. — Krieger  v. 
Feeny,   14   Cal.   App.   642,   112   Pac.   901. 

18.  Same— Of    sale    and    delivery    is    an 

averment  of  ultimate  fact  and  not  a  con- 
clusion of  law,  although,  as  in  the  case  of 
averments  of  ownership,  it  may  sometimes 
be  otherwise,  according  to  circumstances. 
— Napa  Valley  Packing  Co.  v.  San  Fran- 
cisco Relief  &  Red  Cross  Funds,  16  Cal. 
App.    461,   470,    119   Pac.    469. 

19.  Common-law    distinction  — •  Between 

"trespass"  and  "ease"  with  respect  to  spe- 
cial and  technical  rules  which  govern  under 
common-law  system  has  been  abrogated, 
though  nature  of  action  has  not  been 
changed  nor  amount  of  damages  recover- 
able affected. — Rogers  v.  Duhart,  97  Cal. 
500,  605,  32  Pac  570. 

20.  Common-law  system  of  procedure— 
Has  been  abolished  with  view  to  removal 
of  all  stumbling-blocks,  and  of  substitut- 
ing simplicity  and  directness  for  complex- 
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ity  and  circuity  of  action. — Kimball  v.  Loh- 
mas,    31    Cal.    154,   158. 

21.  Construction  of  complaint— "Code 
rale"  requirement  that  the  construction 
shall  be  liberal,  and  that  the  words 
used  shall  be  given  their  ordinary  mean- 
ing:.— See,  post,   §  452  and  note. 

As  to  construction  of  pleading*  generally, 

see  par.  85,  this  note. 


Construction  of  section— As  to  de- 
sign of  framers  of  code. — It  was  the  de- 
sign of  the  framers  of  the  new  system  to 
make  pleadings  conform,  so  far  as  possi- 
ble, to  the  old  chancery  practice,  rather 
than  common-law  forms,  for  obvious  rea- 
son that  chancery  forms  are  better  adapted 
to '  new  system,  which  requires  pleader  to 
state  facts  constituting;  his  cause  of  action 
or  defense  in  ordinary  and  concise  lan- 
guage.— Brown  v.  Martin,  25  Cal.  82,  90; 
Johnson  v.  Polhemus,  99  Cal.  240,  244,  88 
Pac.   908. 

23.  Same— We  have  bo  so-called  bill  In 
canity— either  for  discovery  or  for  any 
other  relief — with  its  formal  parts  accord- 
ing to  old  practice.  Instead  thereof  we 
have  same  form  of  complaint  as  in  actions 
at  law,  merely  consisting  of  statement  of 
facts  constituting  cause  of  action  in  ordi- 
nary and  concise  language. — Wright  v.  Su- 
perior Court,  139  Cal.  469,  474,  73  Pac.  145. 

24.  Curing  defects  by  Joinder  of  Issue— 
In  general. — Although  a  complaint  may  not 
allege  a  certain  fact  with  sufficient  par- 
ticularity, yet,  where  the  answer  tenders 
issue  on  this  fact  by  denying  the  allega- 
tion in  toto,  and  the  case  is  tried  upon 
the  theory  of  the  issue  thus  joined,  any 
defect  which  may  have  existed  In  the  com- 
plaint is  thereby  cured. — Perkins  v.  Blauth, 
163   Cal.   782,   127  Pac.   60. 

As  to  alder  by  findings,  see,  post,  fi  452 
And  note. 

25.  Distinctions  In  forms  of  actions- 
Ex  delicto  and  ex  contractu— Abolished,  and 

one  form  of  action  only  is  specified;  but 
principles  of  law  which  govern  case  re- 
main unchanged. — Lubert  v.  Chauviteau,  8 
Cal.    458,    463,    58    Am.    Dec.    415. 

26.  Distinction  between  actions  of  con- 
tract and  those  of  tort,  in  matters  of  form, 
is  not  made  in  statute,  and  relief  is  ad- 
ministered without  reference  to  technical 
and  artificial  rules  of  common  law  upon 
this  subject.  Only  restrictions  upon  pleader 
in  respect  to  stating  different  causes  of 
action  in  same  complaint  are  those  imposed 
by  statute. — Jones  v.  Steamship  Cortes,  17 
<Jal.   487,    497,    79  Am.   Dec.   142. 

27.  Distinctions  In  mere  forms  of  plead- 
ing—Are abolished,  but  it  is  error  to  suppose 
that  because  our  law  abolishes  dis- 
tinction in  matters  of  form,  it  is  immate- 
rial what  substantial  allegations  of  plead- 
ing are,  or  that  all  distinctions  which  law 
makes  Sn  causes  of  action  are  swept  away. 
— Sampson  v.  Shaeffer,  3  Cal.  196,  205;  Mil- 


ler v.  Van  Tassel.  24  Cal.  458,  459,  488. 
See  Story  &  I.  C.  Co.  v.  Story,  100  Cal.  80, 
38,  34  Pac.  671;  Marsteller  v.  Leavltt,  180 
Cal.  149,  162,  62  Pac.  884. 

28.  Fiction  In  pleading — Is  repudiated 
in  this  state. — Our  system  requires  facts 
to  be  alleged  as  they  exist,  and  only  such 
facts  need  be  alleged  as  are  required  to 
be  proved,  except  to  negative  possible  per- 
formance of  obligation  which  Is  basis  of 
action,  or  to  negative  an  inference  from 
an  act  which  Is  in  itself  Indifferent. — 
Payne  v.  Tread  well,  16  Cal.  220,  248. 

20.     Form  of  Action— Immateriality  of. — 

In  action  brought  for  conversion  of  per- 
sonal property  it  is  immaterial  in  which 
mode  plaintiff  seeks  redress  for  the  wrong. 
He  may  waive  tort  and  sue  in  assumpsit. 
Whether  he  claims  In  assumpsit  or  upon 
sale,  or  for  value  of  goods,  as  by  conver- 
sion, he  can  claim  only  pecuniary  compen- 
sation, and  establish  only  pecuniary  obli- 
gation, which  defendant  may  controvert 
by  any  facts  connected  with  transaction 
out  of  which  plaintiff's  claim  arose. — Story 
A  I.  C.  Co.  v.  Stary,  100  Cal.  30,  86,  34 
Pac.   671. 

80.     Forms  of  action  are  cast  aside,  and 
every  action  is  now  In  effect  a  special  ac- 
tion   on    case. — Rogers  v.    Dukart,    97    Cal 
600,    504,    82    Pac.    570. 

SI.  Frand  must  be  pleaded— A*  to  gen- 
erally.— it  Is  fundamental  that  fraud  Is  not 
presumed,  and,  whenever  it  constitutes  an 
element  of  a  cause  of  action  which  Is  of  an 
affirmative  nature  or  is  invoked  as  con- 
ferring a  right,  it  must  be  alleged.— Es- 
tate of  Toell,  164  Cal.  540,  129  Pac.  999, 
1002. 

Allegation  of  frand  la  not  sustained  by 
proof  of  mistake,  see  par.  121,  this  note. 


discovery  of 


As  to  sufficiency  of  plea  of 
frand  as  basis  of  salt  to  set  aside  a 
ment,  see,  ante,   8  888  and  note. 

82.  Mistake  In  form  of  action— Under 
former  practice — Where  allegations  in 
complaint  were  not  supported  by  evidence, 
because  plaintiff  had  mistaken  his  form  of 
action,  his  remedy  being  in  contract  and 
not  in  tort,  such  mistake,  under  former 
practice,  was  ground  for  reversal. — Butler 
v.  Collins,   11   Cal.   891. 

33.  Municipal  corporations  —  Rules  of 
pleading  applicable  to. — Statute  makes  no 
distinction  between  rules  of  pleading  appli- 
cable to  natural  persons  and  those  applica- 
ble to  artificial  persons.  It  does  not  give 
one  rule  to  determine  effect  of  pleading 
when  defendant  is  an  individual,  and  an- 
other and  different  rule  when  defendant  Is 
municipal  corporation. — San  Francisco  Gas 
Co.  v.  San  Francisco,  9  Cal  453,  467. 

84.     Name  of  plalntllFs  attorney — Printed. 
Instead  of  being  written,  at  bottom  of  com- 
plaint, is  not  ground  for  striking  out  judg- 
ment-roll.— Hancock    v.    Bowman,     49     Cal 
413,  414. 
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As  to  unsigned  complaint,  see  pars.  42-48,      merce   v.  Leale,   14  Cal.  App.   308,   111   Pac. 
this  note.  759. 


35.     Pleading*— Construed    as    a    whole. — 

Allegations  in  complaint  must  be  construed 
in  connection  with  context  and  other  por- 
tions of  complaint.  It  is  not  permissible 
to  take  an  isolated  sentence,  separated 
from  context,  and  give  effect  to  it  as  an  in- 
dependent averment,  unless  upon  whole 
pleading-  it  appears  to  have  been  so  in- 
tended.— Farlsh  v.  Coon,  40  Cal.  33,  53; 
Bates  v.  Babcock,  95  Cal.  479,  482,  29  Am. 
St.  Rep.  133,  16  L  R.  A.  754,  30  Pac.  605. 
See  Glide  v.  Dwyer,  83  Cal.  477,  481,  23  Pac. 
706. 

As  to  construction  of  pleadings,  see,  post, 
$  462  and  note. 


36.  Principles  of  law  as  a  science  Pre- 
served. — Body  of  law  is  preserved  though 
mere  forms  of  pleading:  are  simplified,  and 
all  distinctions,  principles,  and  rules  which 
constitute  Its  justice  and  justify  It  as  sci- 
ence are  alike  preserved. — Sampson  v. 
Shaeffer,  3  Cal.  196,  206. 

87.  Right  of  action— Mast  exist  when 
complaint  filed. — Complaint  to  be  made 
good  must  show  cause  of  action  in  favor 
of  plaintiff  and  against  defendant,  exist- 
ing at  time  action  was  commenced. — Affler- 
bach  v.  McGovern,  79  Cal.  268,  269,  21  Pac. 
827. 


88.  Same— Cause  of  action  mentioned  In 
code  is  present  subsisting  cause  of  action, 
entitling  plaintiff  to  judgment  at  time  ac- 
tion is  commenced. — Hentsch  v.  Porter,  10 
Cal.  655,  559. 

30.  Statement  of  cause  of  action  —  In 
separate  forms. — Under  our  code,  which 
provides  that  complaint  must  contain  state- 
ment of  facts  constituting  cause  of  action 
in  "ordinary  and  concise  language,",  plain- 
tiff may  set  out  in  two  separate  forms 
when  there  is  fear  and  reasonable  doubt 
of  his  ability  to  safely  plead  cause  in  one 
mode  only. — Wilson  v.  Smith,  61  Cal.  209, 
211. 

40.  Theory  of  our  practice,  and  espe- 
cially of  provision  that  complaint  shall 
contain  demand  of  relief  which  plaintiff 
claims,  is  that  plaintiff  shall  not  only  state 
specific  facts  which  constitute  his  cause  of 
action,  but  shall  state  specific  relief  to 
which  he  considers  himself  entitled.  The 
policy  Is  to  apprise  opposite  party  of  pre- 
cise nature  of  demand  in  order  that  he  may 
come  prepared  to  meet  it. — Nevada  Co.  & 
3.  C.  Co.  v.  Kldd,  37  Cal.  282,  304. 

41.  Uncertainty— Absence  of  special  de- 
murrer—Effect  of. — Although  uncertain,  the 
complaint  construed  as  though  defective 
averments  properly  stated  the  cause  of 
action  as  proved  and  found,  there  being 
no  special  demurrer  to  the  same. — Wood 
v.   James,   16  Cal.  App.   257,   114  Pac.   587. 

42.  Unsigned     complaint— Not     void,  but 

is   sufficient   as    instituting   an   action,   and 
may  be  amended. — Canadian  Bank  of  Cora- 


As  to  printed,  Instead  of  written,  signa- 
ture of  attorney  to  complaint,  see  par.  34, 
this  note. 

48.     Same  —  Statute      of      limitations.  — 

Where  the  complaint  in  an  action  was  filed 
on  the  last  day  within  the  period,  the 
statute  can  not  be  set  up,  either  by  de- 
murrer or  answer,  merely  because  of  the 
omission  of  the  signature  from  the  com- 
plaint.— Canadian  Benk  of  Commerce  v. 
Leale,  14  Cal.  App.  308,  111  Pac.  759. 


44.     Verbal  stipulations — As  to  plea  dinars 

of  evidence  can  not  be  regarded,  except  as 
they  are  admitted  by  parties  against  whom 
they  are  invoked. — Patterson  v.  Ely,  19  Cal. 
28,   35. 

46.  Violation  of  rule  of  pleadings 
Stated  In  above  section  does  not  necessarily 
render  complaint  wholly  bad,  providing  suf- 
ficent  facts  are  alleged  in  mass  of  irrele- 
vant and  surplus  matter  to  constitute  cause 
of  action. — Smith  v.  Matthews,  81  Cal.  120, 
121,  22  Pac.  409. 

II.     TITLE  OP  COURT  AND  CAUSE- 
SUBDIVISION    I. 

46.  Caption— No  part  of  complaint,  un- 
less referred  to  by  appropriate  allega- 
tion In  body  of  complaint. — Hawley  Broth- 
ers H.  Co.  v.  Brownstone,  123  Cal.  643,  646, 
66  Pac.  468. 

47.  Same— Same— Where  error  in  re- 
ferring to  title  of  cause  Is  persistent  and 

runs  through  six  separate  counts  of  com- 
plaint, and  shows  that  pleader  had  in  mind 
copartnership  as  defendant  and  not  per- 
sons or  one  of  persons  composing  copart- 
nership, and  it  is  not  possible  by  any  read- 
ing of  complaint,  without  interpolation,  to 
say  whether  one,  or  if  one,  which  one,  of 
persons  named  in  caption,  or  whether  both, 
or  whether  partnership  by  its  common  name 
is  defendant,  to  make  pleading  intelligible 
and  free  from  ambiguity,  court  will  not 
under  rule  of  liberal  construction  change 
or  construe  language  of  complaint  in  sev- 
eral material  particulars  necessary  to  make 
complaint  show  that  several  notes  executed 
and  declared  upon  were  executed  by  de- 
fendants In  copartnership  named. — Hawley 
Brothers  H.  Co.  v.  Brownstone,  123  Cal.  643, 
646,  56  Pac.  468. 

48.  Mistaken  designation  of  court— As  to 
generally. — Where  complaint  was  entitled 
"In  supreme  court  of  the  county  of  Yuba, 
state  of  California" — there  being  no  such 
court,  and  outside  cover  of  complaint  was 
properly  entitled  "In  the '  superior  court," 
etc..  as  was  also  summons  and  temporary 
injunction  issued  upon  complaint  and 
served  upon  defendant;  held  that  defect 
did  not  affect  substantial  rights  of  parties, 
and  therefore,  under  section  475,  post,  must 
be  disregarded  in  every  stage  of  action. — 
Ex  parte  Fil  Kl,  79  Cal.  584,  586,  21  Pac. 
974. 
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49.  Same— Irregularity  of  proceeding  not 
Coins  to  Jurisdiction  of  court,  as  for  in- 
stance where  complaint  does  not  contain 
name  of  any  court,  can  not  be  taken  ad- 
vantage of  upon  application  for  release 
upon  writ  of  habeas  corpus  upon  convic- 
tion of  contempt  in  disobeying:  and  violat- 
ing; temporary  injunction  issued  out  of 
such  action,  where  summons  and  writ  of 
injunction  properly  designated  name  of 
court. — Ex  parte  Fil  Ki,  79  Cal.  584,  586, 
21    Pac.    974. 

50.  Same— Same— Collateral  attack  on 
Judgment  for  such  mere  irregularity  is  not 
permitted. — See  Morrill  v.  Morrill,  20  Ore. 
96,  23  Am.  St.  Rep.  95,  11  L.  R.  A.  155,  25 
Pac.    362. 

See  notes  23  Am.  St.  Rep.  103-119,  11 
L.   R.  A.  155. 

III.      CAUSE    OP    ACTION— STATEMENT 
OF— SUBDIVISION  2. 

51.  Action  alleging  monopoly— And  ask- 
ing damages. — A  complaint  in  an  action  by 
a  person  engaged  in  the  general  business 
of  buying;  and  selling:  real  estate  against 
the  stockholders  of  a  bank  for  double  the 
amount  of  damages  alleged  to  have  been 
sustained  by  him  by  the  acts  of  the  de- 
fendants in  preventing:  him  from  consum- 
mating: the  sale  of  certain  real  property  de- 
voted to  the  growing  of  wine  grapes,  which 
alleges  that  the  defendants  combined  to- 
gether, in  violation  of  the  Cartwright  anti- 
trust law,  for  the  purpose  of  securing:  and 
maintaining:  a  monopoly  of  the  wine  indus- 
try and  of  lands  suitable  to  the  growing; 
and  cultivation  of  wine  grapes  in  this 
state,  and  that  they  mutually  agreed  to  de- 
stroy the  plaintiff's  business,  by  reason  of 
his  having:  preferred  charges  against  the 
bank  for  its  expulsion  from  the  San  Fran- 
cisco Real  Estate  Board,  of  which  board 
both  plaintiff  and  the  bank  were  members, 
and  that  by  threats,  Intimidation  and  coer- 
cion they  compelled  the  bondholder's  com- 
mittee of  a  certain  vineyard  corporation, 
who  had  employed  plaintiff  to  sell  certain 
land,  to  refuse  to  effect  a  sale  negotiated 
by  plaintiff  through  his  agency,  fails  to 
state  a  cause  of  action  under  the  provisions 
of  the  anti -trust  law. — Krlgbaum  v.  Sbar- 
baro,   23  Cal.  App.   427,  138  Pac.  364. 

52.  To  be  "Injured  in  business  or  prop- 
erty," within  the  contemplation  of  section 
11  of  the  anti -trust  law*  providing  that  any 
person  injured  "in  his  business  or  property 
by  any  other  person  or  corporation  or  as- 
sociation or  partnership,  by  reason  of  any- 
thing forbidden  or  declared  to  be  unlawful" 
by  such  act,  he  may  recover  twofold  dam- 
ages, contemplates  that  the  injury  has  di- 
rectly resulted  from  the  fact  of  the  exis- 
tence of  the  trust — that  is  to  say,  where 
the  business  or  property  has  directly  sus- 
tained injury  solely  by  reason  of  the  re- 
strictions in  trade  or  commerce  fostered  by 
?»uch  trust  or  combination. — Krigbaum  v. 
Sbarbaro,  23  Cal.  App.  427,  138  Pac.  364. 


53.  The  averments  in  such  a  complaint  as 
to  the  alleged  trust  are  wholly  immaterial 
to  the  gist  of  the  complaint,  namely,  the 
wrongful  acts  whereby  the  defendants, 
having  combined  and  conspired  together 
for  that  purpose,  but  not  as  a  trust  or 
combination  in  restraint  of  trade,  caused 
the  committee  to  break  its  contract  with 
the  plaintiff. — Krigbaum  v.  Sbarbaro,  23 
Cal.  App.  427,  138  Pac.  364. 

54.  Such  a  complaint  sufficiently  states 
an  actionable  wrong  against  the  defendants 
individually  to  fortify  it  against  the  force 
of  a  genera]  demurrer,  and  the  measure  of 
damages  is  the  actual  detriment  suffered. 
— Krigbaum  v.  Sbarbaro,  23  Cal.  App.  427, 
138   Pac.   364. 

55.  It  is  not  necessary  for  the  plaintiff 
in  such  an  action  to  allege  that  at  the  time 
the  sale  was  prevented  he  had  procured  a 
purchaser,  ready,  willing  and  able  to  pur- 
chase for  the  amount  and  upon  the  terms 
prescribed,  where  it  appears  that  the  only- 
step  necessary  to  the  procurement  was  in 
concluding  the  negotiations. — Krigbaum  v. 
Sbarbaro,  23  Cal.  App.  427,  138  Pac  364. 

56.  Neither  is  it  necessary  to  allege  that 
the  plaintiff  had  the  exclusive  right  of  sale, 
or  that  the  committee  in  its  contract  with 
him  did  not  reserve  to  itself  the  right  to 
sell  during  the  life  of  the  contract. — Krig- 
baum v.  Sbarbaro,  23  Cal.  App.  427,  138  Pac. 
364. 

57.  Action  by  architect  —  Complaint  al- 
leging compliance  with  statute* — In  an  ac- 
tion brought  by  one  practising  architecture 
to  recover  for  services  rendered  under  an 
express  contract,  It  is  not  necessary  to  al- 
lege and  prove  compliance  with  the  act  of 
March  23,  1901,  regulating  the  practice  of 
architecture,  but  non-compliance  therewith 
is  a  matter  of  defense  to  be  pleaded  and 
proved  by  the  defendant. — Harris  v.  Bucher, 
25  Cal.  App.  380,  143  Pac.  796. 

As  to  action  on  building  contract*  see  par. 
129,  this  note. 

58.  Action  by  real-estate  broker— To  re- 
cover commission  for  effecting  a  sale  or  an 
exchange  of  real  property,  the  complaint 
should  specifically  allege  that  there  was  a 
contract  in  writing  employing  the  plaintiff 
(or  his  assignor)  to  make  such  sale  or  ex- 
change subscribed  by  the  party  to  be 
charged,  as  required  by  subdivision  6  of  sec- 
tion 1624  Civil  Code,  because  unless  there  is 
such  a  contract  of  authorization  the  real- 
e state  broker  is  not  entitled  to  recover  his 
commission.  See  McCarthy  v.  Loupe,  62 
Cal.  299;  Myres  v.  Surryhne,  67  Cal.  657. 
659,  8  Pac.  523;  Zeimer  v.  Antisell,  75  Cal. 
509,  511,  17  Pac.  642;  McPhail  v.  Buell,  87 
Cal.  115,  25  Pac.  266;  Shanklin  v.  Hall,  100 
Cal.  26,  34  Pac.  636;  McGeary  v.  Satchwell, 
129  Cal.  389,  390,  62  Pac.  58;  Dolan  v. 
O'Toole,  129  Cal.  488,  62  Pac.  92;  Jamison 
v.  Hyde,  141  Cal.  109,  113,  74  Pac.  695; 
Schuller  v.  Farquarson  (Cal.),  6  Pac.  88,  5 
West   C.   Rep.    583;    Pacific   L.   &   T.    Co.    v. 
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Blochman,    11    Pac.   C.   L.    J.    24;    Porter   v. 
Fisher,   4  Cal.  Unrep.    324,   34   Pac.   700,    701. 

As  to  action  for  commission  for  procur- 
ing? party  to  whom  owner  of  real  estate 
made  a  lease,  see   par.   88,   this   note. 

As  to  right  of  real-estate  broker  to  re- 
cover commission,  see  fully  Kerr's  Cyc. 
Civ.  Code,  I  1624  and  note. 

59.  The  holding:  in  the  case  of  Stanton 
v.  Carnahan,  15  Cal.  App.  527,  115  Pac.  339, 
seems  to  be  in  conflict  with  the  above;  but 
the  question  of  the  insufficiency  of  the  com- 
plaint, because  of  its  failure  to  allege  au- 
thorization in  writing:  was  not  raised,  and 
for  that  reason  could  not  be  considered  or 
passed  upon  by  the  court. 

60.  Same— Evidence— Weight  and  suffi- 
ciency.— In  an  action  for  commissions  on 
the  sale  of  certain  real  estate  evidence  held 
to  show  that  the  broker  was  not  the  pro- 
curing* cause,  and  hence  not  entitled  to 
commissions  thereon. — Naylor  v.  Ashton,  20 
Cal.  App.   544,    130  Pac.   181,   183. 

61.  Same— Exclusive  aft-cncy— Rla*ht  to 
revoke. — The  fact  that  a  real-estate  owner, 
without  other  consideration  than  the  mu- 
tual covenants  implied  in  the  contract, 
made  plaintiff  her  sole  agent  for  an  in- 
definite period,  did  not  affect  the  right  to 
revoke  such  agency  at  any  time  before  he 
had  secured  a  purchaser,  since  the  agree- 
ment did  not  purport  to  give  plaintiff  an  ex- 
clusive right  of  sale,  and  conceding  that  dur- 
ing the  existence  of  the  contract  she  was 
prohibited  thereby  from  placing  the  prop- 
erty in  the  hands  of  another  agent  with 
authority  to  sell  the  same,  she,  as  owner, 
however,  could,  without  revoking  the  con- 
tract, negotiate  the  sale  thereof,  or  accept 
an  offer  to  purchase  the  same. — Dreyfus  v. 
Richardson,  20  Cal.  App.  800,  130  Pac.  161, 
162. 

62.  Same— Necessity  of  contract  In  writ- 
Ins;. — Where  property  is  listed  with  a  real 
estate  broker  under  an  agreement  limited 
to  a  transaction  with  one  specific  pur- 
chaser, which  transaction  was  not  consum- 
mated, such  employment  will  not  be  con- 
sidered as  including  another  subsequently 
acquired  purchaser,  even  though  the  plain- 
tiff's assignors  were  instrumental  in  con- 
summating the  exchange,  which  involved 
the  identical  property  of  defendant  de- 
scribed in  the  first  agreement. — Holland 
v.  Flash,   20  Cal.  App.    686,   130   Pac.   32,    33. 

63.  Same— Sale  by  owner  without  Inter- 
vention of  broker. — Where  the  purchaser  of 
property  obtained  a  price  thereon  through  a 
third  person,  and  by  a  mere  coincidence 
while  in  a  broker's  office  to  obtain  a  map, 
learned  that  the  property  was  listed  for 
sale  with  such  broker,  but  he  made  no  nego- 
tiations with  such  broker,  where  the  subse- 
quent purchase  of  such  property  is  made 
direct  with  the  owner,  the  broker  is  not 
entitled  to  commission  thereon. — Dreyfus 
v.  Richardson,  20  Cal.  App.  800,  130  Pac. 
161,  162. 


64.  Where  the  owner  of  property  listed 
with  a  real-estate  broker  possessed  the 
right  to  make  an  independent  sale  thereof, 
such  sale  before  the  submission  of  any 
offer  by  the  broker  would  be  free  of  coai- 
missions  where  the  brpker  was  not  the  pro- 
curing* cause. — Dreyfus  v.  Richardson,  20 
Cal.  App.  800,  130  Pac.  161,  163. 

65.  Same— Sufficiency  of  performance  by 
broker. — The  duty  assumed  by  the  broker 
is  to  bring  the  minds  of  the  buyer  and 
seller  to  an  agreement  for  a  sale,  and  the 
price  and  terms  on  which  it  is  to  be  made, 
and  until  this  is  done  his  right  to  com- 
mission does  not  accrue. — Naylor  v.  Ashton, 
20  Cal.  App.   544,    130  Pac.  181,   182. 

66.  An  option,  by  which  a  person  agrees 
to  forfeit  the  sum  of  $2000,  unless  he  con- 
summates a  purchase  of  the  property  at  a 
price  of  $40,000,  is  by  no  means  a  sale  of 
the  property,  but  the  sale  of  an  option  to 
purchase,  which  does  not  entitle  the  broker 
to  commission  nor  prevent  the  owner  from 
making  a  sale  before  the  expiration  of  such 
option. — Dreyfus  v.  Richardson,  20  Cal.  App. 
800,    130   Pac.    161,    163. 

67.  Same — Same — Within   the   time   limit. 

— Where  the  writing*  relied  on  as  an  offer  to 
sell,  by  its  terms  was  to  be  accepted  with- 
in ten  days  from  the  date  of  the  writing*, 
the  broker's  commissions  were  dependent 
on  his  obtaining*  the  acceptance  of  this 
offer  within  ten  days  from  its  date. — Nay- 
lor v.  Ashton,  20  Cal.  App.  544,  130  Pac. 
181,    182. 

68.  It  must  appear  that  the  broker  per- 
formed the  duty  assumed  by  him  within 
the  time  limited  in  his  contract,  or  within 
such  extension  of  time  as  may  have  been 
granted  by  his  employer.  If  he  fail  to  do 
that,  he  is  not  entitled  to  the  commis- 
sions, even  though  he  made  efforts  to  sell 
property,  and  first  called  to  it  the  atten- 
tion of  the  party  who  subsequently  made 
the  purchase,  unless  the  delay  was  caused 
by  the  negligence,  fault,  or  fraud  of  the 
owner. — Naylor  v.  Ashton,  10  Cal.  App. 
544,    130,    Pac.    181,    182. 

69.  Same— Time  limit  for  acceptance  of 
offer  to  sell— Effect  on  employment  of 
broker. — The  time  limit  for  an  acceptance 
contained  in  the  offer  to  sell  made  by  de- 
fendant was  a  time  limit  upon  the  employ- 
ment of  the  broker.  His  only  employment 
under  the  writing  was  to  procure  an  ac- 
ceptance of  the  offer  contained  In  the  writ- 
ing, and  where  he  did  not  do  this,  either 
within  the  time  fixed  for  such  acceptance 
or  at  all,  since  time  is  always  of  the  es- 
sence of  a  contract  of  employment  to  sell 
real  estate  where  a  time  limit  is  placed 
upon  the  employment,  he  is  not  entitled  to 
recover  commissions. — Naylor  v.  Ashton,  20 
Cal.  App.   544,   130  Pac.   181,   182. 

70.  Action  In  ejectment— Allegation  that 
plaintiff  Is  seised  In  fee,  etc.  is  of  an  ulti- 
mate fact  and  is  sufficient  statement  of 
right  of  plaintiff  in  action  of  ejectment  or 
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to  quiet  title. — Heeser  v.  Miller,  77  Cal. 
192,  193,  19  Pac.  375.  See  Payne  v.  Tread- 
well,  16  Cal.  242;  Garwood  v.  Hastings,  38 
Cal.  217;  Ferrer  v.  Home  Mut.  Ins.  Co.,  47 
Cal.  416,  431;  Rough  v.  Simmons,  65  Cal.  227, 
3   Pac   804. 

71.  Same— Complaint  la  ejectment  ta  suf- 
ficient when  it  avers  in  respect  to  plaintiff's 
title  that  he  is  seized  of  premises  or  some 
estate  therein  in  fee  or  for  life  or  for  years 
according*  to  fact,  and  that  defendant  is  In 
possession  of  the  same  and  withholds  pos- 
session thereof  from  plaintiff.  Right  to 
possession  follows  as  conclusion  of  law 
from  seizin  and  need  not  be  alleged. — 
Payne  v.  Treadwell,  16  Cal.  220,  247.  See 
Boles  v.  Weifenback,  15  Cal.  144;  Salmon 
v.  Symonds,  24  Cal.  260;  Keller  v.  O'Cana, 
48  Cal.  638;  Hlhn  v.  Mangenberg,  89  Cal. 
268,  26  Pac.  968;  Hlhn  v.  Fleck ner,  106  CaL 
95,  97,  39  Pac.  214. 

T2.  Same— Complaint  which  contains  bo 
averment  of  seisin  or  ownership,  or  pos- 
session, or  right  of  possession  to  demanded 
premises,  but  only  statement  of  evidentiary 
facts,  which,  If  proven  at  trial,  would  au- 
thorize court  in  finding*  ultimate  fact  of 
ownership  and  right  of  possession  in  plain- 
tiff, is  insufficient. — McCaughey  v.  Schuette, 
117  Cal.  223,  225,  69  Am.  St.  Rep.  176,  46 
Pac.  666,  48  Pac.  1088.  See  Fredericks  v. 
Tracy,  98  Cal.  658,  38  Pac.  750. 


78.  Same— Fictitious  demise— Not 
•ary  to  allege. — Statute  has  dispensed  with 
old  form  of  pleading,  and  it  is  no  longer 
necessary  to  allege  fictitious  demise  in  ac- 
tion of  ejectment. — Payne  v.  Treadwell,  5 
Cal.  310,  311. — See  Toland  v.  Mandell,  38 
Cal.    30,    43. 

74.  Same— Indispensable  averment  la 
ejectment. — It  is  an  indispensable  averment 
of  complaint  in  ejectment  that  defendant 
ousted  plaintiff,  and  still  withholds  pos- 
session of  premises;  and  it  is  equally  clear 
that  if  plaintiff  brings  In  new  party  as  de- 
fendant ouster  and  withholding  of  posses- 
sion by  him,  must  be  averred,  otherwise 
no  judgment  can  be  taken  against  him  for 
recovery  of  possession  of  premises. — Mc- 
Kinlay  v.  Tuttle,  42  Cal.  670,  578.  See  Mar- 
shall v.  Shafter,  32  Cal.  176;  Rego  v.  Van 
Pelt,  65  Cal.  254,  3  Pac.  867;  Cole  v.  Se- 
graves,  88  Cal.  103,  25  Pac.  1109. 

75.  Same— Ouster  Is  usually  distinctly 
alleged  but  is  not  necessary,  for  wrongful 
withholding  is  an  ouster  and  none  other 
need  be  proven. — Marshall  v.  Shafter,  82 
Cal.  176,  196. 

76.  Same— Substance  of  complaint  In 
ejectment  under  our  practice  is  this:  "A 
owns  certain  real  property  or  some  Interest 
In  It;  the  defendant  has  obtained  posses- 
sion of  It  and  withholds  the  possession 
from  A." — Payne  v.  Treadwell,  16  Cal.  220, 
243. 

77.  Same— Tender  of  Issue  of  seisin  or 
ownership  at  date  of  bringing-  suit  In  eject- 
ment should  be  made  by  pleader,  but  where 


defendant  did  not  wait  for  such  tender  of 
lssu%  upon  part  of  plaintiff  but  himself 
tendered  Issues  In  his  answer,  defect  in 
complaint  under  familiar  rule  Is  cured  by 
averment  of  answer  thereto. — Vance  v.  An- 
derson, 113  Cal.  532,  586,  45  Pac.  816.  See 
Schenck  v.  Hartford  F.  Ins.  Co.,  71  Cal.  28, 
11  Pac.  807;  Cohen  v.  Knox,  90  Cal.  266,  27 
Pac.  215;  13  L.  R.  A.  711;  Diefendorff  v. 
Hopkins,  96  Cal.  344,  28  Pac.  266,  30  Pac.  549; 
County  of  San  Diego  v.  8eifert,  97  Cal.  594, 
32    Pac.    644. 

78.  Same— Time  of  alleged  ouster  Is  not 
material  to  be  alleged  in  ejectment. — Kid- 
der v.  Stevens,  60  Cal.  414,  420.  See  Collier 
v.  Corbett,  15  Cal.  183. 

78.  Action  for  continuous  trespass  In 
*reneral. — In  such  action  It  Is  not  necessary 
for  the  plaintiff  to  allege  ownership  at  the 
time  of  the  first  trespass. — Miller  &  Lux 
v.  Kern  County  L.  Co.,  154  Cal.  785,  787, 
99   Pac.   179. 

8ft.  Action  for  divorce— Complaint  In. — 
As  to  generally,  see,  post,  §  426a  and  note. 

81.  Action  for  forcible  detainer— Puni- 
tive damages— Need  not  be  specially 
pleaded, — The  charge  of  forcible  detainer  of 
real  property  necessarily  carries  with  It  the 
Implication  that  such  detainer  Is  from  a 
bad  motive,  and  what  the  precise  nature 
of  that  motive  is,  whether  founded  in 
malice  or  fraud  or  oppression,  may  be 
shown  under  the  general  averment  that 
the  detainer  is  forcible. — San  Francisco  <& 
Suburban  Home  Building;  Soc.  v.  Leonard, 
17  Cal.  App.  254,  269,  119  Pac.  405. 

82.  Action  for  goods  sold  and  delivered 
—In  General. — An  averment  that  defendant 
"has  not  paid  any  part  of  the  amount  due 
as  aforesaid"  is  not  a  legal  conclusion,  but 
a  sufficient  averment  of  nonpayment. — 
Krieger  v.  Feeny,  14  Cal.  App.  642,  112  Pac. 
901. 

83.  A  complaint  in  an  action  on  assigned 
claims  for  goods  sold  and  furnished,  and 
for  services  rendered  by  plaintiff's  assign- 
ors to  defendants,  which  alleges  that  the 
goods  and  merchandise  were  so  sold  and 
delivered,  and  the  services  rendered  by 
each  assignor  at  the  special  instance  and 
request  of  defendants  that  each  claim  was 
assigned  to  plaintiff  before  suit,  who  be- 
came the  sole  owner  and  holder  thereof, 
and  that  no  part  thereof  has  been  paid, 
states  a  cause  of  action,  and  is  sufficient 
against  a  general  demurrer.  —  Krieger  v. 
Feeny,   14  Cal.  App.  541,   112  Pac.  901. 

84.  Same— Material  allegation— Dismis- 
sal  of  action  as  to   some  of  defendants. — 

In  an  action  for  goods  sold  and  delivered 
to  defendants  other  than  defendant  cor- 
poration, at  the  former's  special  Instance 
and  request,  with  the  usual  averment  as 
to  promise  of  payment  and  assumption  of 
liability  by  the  latter,  the  Issue  raised  by 
the  allegation  of  sale  and  delivery  Is  a  ma- 
terial one,  and  this  materiality  Is  -not  af- 
fected by  the  dismissal  of  the  action  as  to 
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the  other  defendants. — Napa  Valley  Pack- 
ing: Co.  v.  San  Francisco  Relief  &  Red 
Cross  Funds,  16  Cal.  App.  467,  118  Pac. 
469. 

85.  Same  — -  Uncertainty.  —  Although  the 
averments  of  the  complaint  do  not  involve 
an  express  promise  to  pay  a  specified  sum 
for  the  goods  sold  and  delivered  and  the 
services  rendered,  they  are  nevertheless 
sufficiently  certain  to  entitle  plaintiff  to  re- 
cover upon  an  implied  contract  to  pay 
whatever  the  evidence  shows  the  goods  and 
services  to  be  reasonably  worth. — Krleger 
v.   Feeny,   14   Cal.  App.   542,   112   Pac.    901. 

86.  Action  for  money  paid,  expended,  etc. 
—For    use    and    benefit    of    defendant,    etc., 

complaint  held  sufficient,  see  De  Witt  v. 
Porter,  13  Cal.  171,  172. 

As  to  action  of  assumpsit,  see  pars.  90-94, 
this  note. 

As  to   action   on  contract  to  pay   money, 

see  pars.  98-99,  this  note. 

87.  Action  for  personal  injuries— Com- 
plaint alleging  fntnre  injury— Future  pain 
and  suffering;,  etc. — In  an  action  for  per- 
sonal Injury  in  which  it  is  sought  to  re- 
cover damages  which  will  accrue  to  the 
plaintiff  in  the  future  may  properly  plead 
facts  which  will  Justify  the  jury  in  award- 
ing and  the  court  in  giving;  judgment  for 
damages  for  future  pain  and  suffering 
necessarily  to  be  incurred  from  the  injury; 
and  also  inability  to  earn  money  in  the 
future,  or  a  lessened  power  to  earn  money 
in  the  future,  by  reason  of  the  injury  re- 
ceived from  the  negligence  complained  of. 
■ — See  Gumpel  v.  San  Diego  Electric  R.  Co., 
178  Cal.  166,  172  Pac.  606;  Rouse  v.  Pac. 
Electric  R.  Co.,  27  Cal.  App.  772,  161  Pac. 
164. 

See  Kerr's  Cyc.  Civ.  Code  J  3288  and  note; 
also  full  collection  of  authorities  in  article 
51,  American  Law  Review  203. 

As  to  plead  Ins;  items  of  damage  and 
effect  of,  see  par.  266,  this  note. 

88.  Action  for  commission  for  procuring 
tenant  claimed— Complaint— Findings  of 
court. — In  an  action  by  a  party  claiming 
to  have  been  employed  to  render  services 
in  procuring  for  the  defendant  a  tenant  to 
whom  the  defendant  made  a  lease  of  real 
property,  alleged  an  agreement  to  pay  a 
specified  sum  of  money,  averring  that 
such  sum  is  the  reasonable  value  of  the 
services  rendered;  and  the  court  found 
that  the  defendant  did  not  expressly  agree 
to  pay  the  stated  sum,  but  did  find  that  a 
sum  named  which  was  less  than  the  sum 
claimed,  to  be  the  reasonable  value  of  the 
services  performed  under  the  contract,  by 
which  it  was  found  that  the  defendant  did 
employ  the  plaintiff  to  perform  said  ser- 
vices. Such  finding  establishing  the  rea- 
sonable value  of  the  services  performed 
being  based  upon  evidence  Introduced  at  the 
trial,  to  which  evidence  no  objection  was 
taken   it   cannot  be   successfully  contended 


on  appeal  that  the  findings  are  not  respon- 
sive to  the  allegations  contained  in  the 
complaint. — Newbury  v.  Lineberger,  —  CaL 
App.  — ,  188  Pac.  72. 

As    to    action    by    real-estate    agent    for 
commission,  see  pars.  58-69,  this  note. 


89.  Action     for     specific     performam 
Adequacy    of   consideration— Conclusion. — A 

complaint  for  specific  performance  of  con- 
tract for  sale  of  land,  which  fails  to  set 
up  adequacy  of  consideration,  and  merely 
alleges  that  the  contract  was  in  writing 
and  that  the  sale  was  "legally  and  fairly" 
made,  is  insufficient,  and  a  demurrer  there- 
to should  be  sustained. — Sunrise  Land  Co. 
v.   Root,   160   Cal.   97,    116   Pac.    72. 

90.  Action  of  assumpsit— As  to  pleading 
—At  common  law. — Under  system  of  plead- 
ing at  common  law  it  was  requisite  that 
declaration  In  action  of  assumpsit  upon  ex- 
ecuted consideration  should  show  that  con- 
sideration for  promise  by  defendant  was 
sufficient  to  support  his  promise,  and  it 
was  sufficient  to  aver  that  consideration 
was  executed  at  his  request,  but  this  aver- 
ment was  unnecessary  when  consideration 
as  well  as  promise  was  implied  from  na- 
ture of  transaction  set  forth  in  declaration 
— as  in  an  action  for  goods  sold  and  deliv- 
ered to  defendant  or  for  money  loaned  to 
him  by  plaintiff. — McFarland  v.  Holcomb, 
123  Cal.  84,  86,  55  Pac.  761.  See  Fisher  v. 
Pyne,   1  Man.  &  Or.  265,  39  Eng.  C.  L.   437. 

As  to  action  for  money  paid,  expended* 
etc.,  for  use  and   benefit  of  defendant,  see 

par.   86,  this  note. 

91.  Same— Same— Under  our  system  of 
pleading  where  only  facts  which  constitute 
cause  of  action  are  to  be  alleged,  it  is  not 
required  to  aver  either  consideration  or 
promise  when  it  is  implied  as  legal  conclu- 
sion from  facts  which  are  alleged. — Mc- 
Farland v.  Holcomb,  123  Cal.  84,  86,  55 
Pac.  761. 

92.  Same— All  that  Is  required  Is  state- 
ment of  facts. — In  this  state,  where  forms 
of  actions  are  abolished,  and  a  statement 
of  the  facts  constituting  the  cause  of  action 
all  that  is  required,  neither  a  request  nor  a 
promise  to  pay  is  necessary  in  assumpsit,  if 
the  facts  show  the  defendant  to  be  liable 
(Shaw,  J.,  dls.  op.). — William  Ede  Co.  v. 
Heywood,    152   Cal.   620,   96   Pac.    81. 

93.  Same— Material  averment. — In  an  ac- 
tion for  goods  sold  delivered  to  defendants 
other  than  defendant  corporation  at  the 
former's  special  instance  and  request,  with 
the  usual  averments  as  to  promise  of  pay- 
ment and  assumption  of  liability  by  the 
latter,  the  allegation  of  sale  and  delivery 
thus  made  involves  a  material  Issue,  being 
the  foundation  of  plaintiff's  claim,  and  the 
elimination  thereof  from  the  complaint 
would  leave  the  latter  without  the  state- 
ment of  a  cause  of  action. — Napa  Valley 
Packing  Co.  v.  San  Francisco  Relief  &  Red 
Cross  Funds,  16  Cal.  App.  465,  118  Pac.  469. 
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04.  Same— -Ratification  of  contract  al- 
leged.— In  an  action  for  goods  sold  and  de- 
livered to  defendants  other  than  defendant 
corporation  at  the  former's  special  Instance 
and  request,  ratification  is  a  question  of 
evidence,  but  one  limited  to  the  cause  of 
action  stated  and  relied  upon  by  plaintiff, 
and  proof  of  full  authority  of  the  agent 
would  be  of  no  avail  In  view  of  the  spe- 
cial verdict  negativing  the  sale  and  deliv- 
ery as  alleged. — Napa  Valley  Packing  Co. 
v.  San  Francisco  Relief  &  Red  Cross  Funds, 
16   Cal.   App.    467,   118   Pac.   469. 

05.  Action    of    trespass  —  Complaint    In 

action  brought  to  recover  damages  result- 
ing from  trespass  of  defendant's  cattle  upon 
plaintiff's  land,  is  not  required  to  allege 
possession  in  plaintiff,  and  where  complaint 
alleges  possession,  allegation  may  be 
treated  as  surplusage. — Rogers  v.  Duhart, 
97  Cal.  500,  504,  32  Pac.  570. 

06.  Action  on  assigned  claim— Sufficiency 
of  complaint. — A  count  in  a  complaint  which 
does  not  allege  any  assignment  or  transfer 
to  the  plaintiff  of  the  property  or  rights  of 
action  of  the  person  whose  claims  to  a 
right  of  action  against  the  defendants  are 
set  forth  in  such  count,  is  insufficient. — 
Laplque  v.  Denis,  23  Cal.  App.  683,  139  Pac. 
237. 

As  to  failure  to  allege  continued  owner- 
ship after  assignment,  see  par.  125,  this 
note. 

07.  Action  on  breach  of  contract— To 
sell — Complaint  setting  forth  an  agreement 
between  plaintiff  and  defendant,  a  builder 
of  a  cottage  on  a  lot  selected  by  plain- 
tiff, upon  which  plaintiff  procured  a  loan 
of  one  thousand  five  hundred  dollars  se- 
cured by  the  builder's  mortgage  on  the 
lot  under  the  arrangement  that  when  the 
cottage  was  completed  there  was  to  be  an 
additional  amount  of  one  thousand  one  hun- 
dred dollars  payable;  that  If  the  cottage 
was  sold  within  ninety  days  the  one  thou- 
sand one  hundred  dollars  was  to  be  paid, 
and  any  surplus  was  to  belong  to  the  plain- 
tiff, and  if  not  sold  the  property  was  to  be- 
long to  the  defendant;  and  the  complaint 
further  alleging  that  plaintiff  had  tendered 
to  the  defendant  the  said  one  thousand,  one 
hundred  dollars  and  demanded  from  him 
a  deed  to  the  property,  that  defendant  re- 
fused to  accept  the  money  and  to  execute 
a  deed,  the  complaint  fails  to  state  a  cause 
of  action  where  It  does  not  allege  that  the 
cottage  was  sold  within  the  said  ninety 
days,  or  set  out  an  agreement  by  the  de- 
fendant, written  or  oral,  to  convey. — Hoff- 
man v.  Osborn,  15  Cal.  App.  125,  113  Pac. 
70S. 

See  par.  180,  this  note. 

08.  Action  on  contract  to  pay  money- 
Complaint  must  shot*  breach  of  contract  or 
complaint  states  no  cause  of  action,  and 
therefore  complaint  must  in  such  cases  al- 
lege nonpayment  of  money  claimed  under 
contract. — Richardson  v.  Travelers'  Ins.  Co.. 


80  Cal.  505,  506,  22  Pac.  939.     See  Morgan  v.  « 
Menzies,  60  Cal.  341;  Du  Brutz  v.  Jessup,  70 
Cal.  75,  11  Pac.  498. 

As  to  action  for  money  paid  out  and  ex- 
pended for  benefit  of  defendant*  see  par.  86, 
this  note. 

99.  Allegations  in  complaint  in  action  for 
moneys  had  and  received  to  use  of  plain- 
tiff, when  sufficient,  will  entitle  to  recov- 
ery unless  defendant,  where  he  admits  facts 
stated,  avers  new  facts  which  would  defeat 
their  legal  operation,  or  which,  if  proved, 
would  destroy  legal  inference  that  plaintiff 
is  entitled  to  recover. — McDonald  v.  David- 
son, 30  Cal.  173,  175. 

100.  Action  on  contract  to  sell  orange 
crop— Complaint  alleging  contract  to  sell  an 
orange  crop  estimated  at  twenty  carloads, 
more  or  less,  delivery  of  nine  carloads,  and 
part  payment  therefor,  sufficiently  states  a 
cause  of  action  to  recover  the  balance  due 
therefor. — Hills  v.  Edmund  Peycke  Co.,  14 
Cal.  App.  35,  110  Pac.  1088. 

See  par.  97,  this  note. 

101.  Action  on  Insurance  policy— Allega- 
tion that  defendant  neglects  and  refuses  to 

pay  the  amount  of  the  policy  is  a  sufficient 
averment  of  nonpayment  to  support  a  judg- 
ment for  plaintiff.  Gardner  v.  Donnelly,  86 
Cal.  362,  followed,  to  the  exclusion  of 
Scroufe  v.  Clay,  71  Cal.  123,  11  Pac.  882;  dis- 
approved.— Irwin  v.  Insurance  Co.  of  N.  A., 
16  Cal.  App.  144,  116  Pac.  294. 

102.  Same — Complaint  held  Insufficient  to 
support  default  Judgment,  under  clause  of 
insurance  policy  appearing  in  copy  set  out 
in  complaint,  allowing  sixty  days  after  no- 
tice in  which  to  make  payment;  court  hold- 
ing that  allegations  were  insufficient  to 
show  that  this  time  had  elapsed  before 
suit  was  commenced. — Doyle  v.  Phoenix 
Ins.  Co.,  44  Cal.  264,  268. 

108.  Same— -Occupancy. — Where  policy  Is 
upon  a  building  "while  occupied  as  a  dwell- 
ing house,"  and  on  furniture  "while  con- 
tained in  the  above  dwelling  house."  the 
complaint  must  aver  occupancy  and  that 
the  furniture  was  so  contained,  otherwise 
it  is  fatally  defective;  and  such  defect  is 
not  cured  by  verdict  or  judgment,  but  may 
be  taken  advantage  of  on  appeal  for  the 
first  time. — Arnold  v.  American  Ins.  Co.,  148 
Cal.  663,  84  Pac.  182. 

104.  Action  on  modified  contract  —  In 
form  of  common  count. — Where  the  terms 
of  a  special  contract  have*  been  varied  or 
modified  by  agreement,  the  action  for  the 
amount  due  should  be  in  the  form  of  the 
common  count  in  indebitatus  assumpsit  and 
not  upon  the  contract. — Naylor  v.  Adams, 
15   Cal.   App.    555,    115   Pac.   335. 

As  to  common  count,  see  par.  134,  this 
note. 

105.  Action  on  negotiable  Instrument— In 
general.  —  Allegation  that  defendant  exe- 
cuted the  note  imports  and  includes  a  de- 
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livery  of  the  same  to  the  plaintiff. — Hook 
v.  White,   36  Cal.   299,   302. 

106.  Same  —  Allegation    of    ownership. — 

Allegation  that  plaintiff  to  whom  a  note 
was  executed  and  delivered,  or  to  whom  it 
came  by  indorsement  and  delivery,  is  still 
the  owner  and  holder,  or  the  holder  thereof 
would  be  surplusage,  because  the  making 
and  delivery,  or  the  indorsement  and  de- 
livery, imports  continued  ownership. — Hook 
v.  White,  36  Cal.  299,  302;  Pryce  v.  Jordan, 
69  Cal.  569,  571,  11  Pac.  185;  Kirk  v.  Rob- 
erts, 3  Cal.  Unrep.  671,  31  Pac.  620,  622. 

107.  Same  —  Same  —  Conclusion.  —  Aver- 
ment of  the  ownership  of  a  negotiable  in- 
strument is  the  averment  of  a  conclusion 
of  law. — See  Wedderspoon  v.  Rogers,  32 
Cal.  569;  Poorman  v.  Mills,  35  Cal.  118,  121, 
95  Am.  Dec.  90;  Hook  v.  White,  26  Cal.  299, 
302;  Pryce  v.  Jordan,  69  Cal.  569,  671,  11 
Pac.  185;  Kennedy  &  Shaw  Lumber  Co.  v. 
S.  S.  Const.  Co.,  123  Cal.  684,  686,  56  Pac. 
457;  Curtin  v.  Kowalsky,  146  Cal.  431,  433, 
78  Pac.  962;  McCloskey  v.  Barr,  38  Fed. 
165;  Ersenbach  v.  Hatfield,  2  Wash.  236, 
12  L.  R.  A.  632,  26  Pac.  539. 

108.  Same— Failure  to  allege  indorsement 
and  transfer.  —  Complaint  on  note  which 
shows  that  it  was  made  payable  to  another 
than  the  plaintiff,  which  fails  to  allege  an 
indorsement  or  .  transfer  to  him,  fails  to 
state  a  cause  of  action. — Ball  v.  Lowe,  136 
Cal.   678,  68  Pac.  106. 

100.  Same  —  Insufficient  allegation  of 
fact*. — But  where  the  complaint  alleges  the 
execution  of  a  note  set  out  in  haec  verba, 
and  described  as  indorsed  by  the  payees 
to  the  plaintiff  by  name,  accompanied  by 
the  allegation  that  no  part  of  the  note  has 
been  paid,  and  that  the  whole  thereof  is  due 
and  owing  from  the  defendant  to  the  plain- 
tiff, though  defective  in  not  alleging  an  as- 
signment of  the  note  to  the  plaintiff,  will 
be  sufficient  to  support  a  judgment  by  de- 
fault, for  the  reason  that  the  court  will 
always  discriminate  between  insufficient 
facts  and  an  insufficient  statement  of  facts, 
and  where  the  necessary  facts  are  shown 
by  the  complaint  to  exist,  although  inac- 
curately, ambiguously,  or  insufficiently 
stated,  or  appearing  by  necessary  implica- 
tion, in  the  absence  of  specific  objection,  a 
judgment  will  be  sustained. — Alexander  v. 
McDow.  108  Cal.  26,  29,  41  Pac.  24.  See 
Garner  v.  Marshall,  9  Cal.  268;  Hentsch  v. 
Porter,  10  Cal.  555;  People  v.  Rains,  23  Cal. 
128;  Amestoy  v.  Electric  Rapid  Transit  Co., 
95  Cal.  311,  30  Pac.  550;  Tustin  Fruit  Assn. 
v.  Earl  Fruit  Co.,  6  Cal.  Unrep.  37,  53  Pac. 
693,  696;  Williams  v.  Ashe,  111  Cal.  180,  189, 
43  Pac.  696;  Wells  Fargo  &  Co.  v.  McCarthy, 
5  Cal.  App.  311,  90  Pac.  207;  Nevin  v.  Gary, 
12  Cal.  App.  6,  106  Pac.  423;  Krelger  v. 
Feeny,  14  Cal.  App.  643.   112  Pac.  903. 

110.  Same— Title  through  decree  of  dis- 
tribution. —  One  who  obtains  title  to  a 
promissory    note   through    a   decree   of   dis- 


tribution is  entitled  to  sue  thereon. — West 
v.  Mears,  17  Cal.  App.  718,  720,  121  Pac.  700. 

111.  Action  on  promise  to  pay  pre-exist- 
ing debt — Complaint  must  allege  a  state  of 
facts    which    will    show    a    consideration    to 

uphold  the  promise,  and  will  be  insufficient 
where  no  facts  are  alleged  from  which  the 
court  can  determine  whether  there  was  any 
moral  or  legal  liability  to  pay  the  amount 
claimed,  for  which  the  alleged  promise  was 
made.  When  the  action  can  not  be  main- 
tained on  the  original  liability  and  the 
creditor  seeks  to  recover  on  a  promise  to 
pay  the  debt,  the  complaint  should  allege 
every  fact  essential  to  the  recovery  on 
the  original  liability,  and  in  addition  there- 
to, the  promise  to  pay, — Merer  v.  Zotel's 
Admr.,   96  Ky.   362,   29  S.  W.   28. 

.  112.  Action  on  an  unpaid  subscription  to 
stock—Of  insolvent  savings  bank,  an  aver- 
ment that  defendant  became  and  is  the 
owner  and  holder  of  the  stock  is  a  mere 
conclusion  of  law  from  the  facts  alleged. — 
People's  Home  Sav.  Bank  v.  Stadtmuller, 
150  Cal.  110,  88  Pac.   280. 

113.  Action  to  foreclose  mechanic's  lien— 
An  averment  of  an  agreed  price  both  in  the 
claim  of  lien  and  in  the  complaint  is  a 
sufficient  prima  facie  averment  of  value,  in 
the  absence  of  a  special  demurrer  for  un- 
certainty.— Caghlan  v.  Quartararo,  15  Cal. 
App.  667,  115  Pac.  664. 

114.  Action  to  quiet  title — To  an  Irrigat- 
ing ditch,  and  enjoin  defendant  from  fur- 
ther obstruction  of,  and  interference  there- 
with, complaint  held  sufficient,  and  general 
demurrer  properly  overruled. — Sisk  v.  Cas- 
well, 14  Cal.  App.  381,  112  Pac.  185. 

115.  Action  to  rescind  contract  to  sell 
land— And  recover  the  deposit  paid  on  ac- 
count of  the  purchase-money.  Where  the 
contract  provided  that  if  the  title  to  the 
land  "prove  defective,  and  can  not  be  per- 
fected within  a  reasonable  time,"  then  the 
vendors  would  return  the  deposit  on  account 
of  purchase-money,  a  complaint  which  sets 
up  the  contract  and  alleges  and  sets  out 
defects  in  title,  that  plaintiffs  notified  de- 
fendants in  writing  of  each  of  the  defects 
so  described,  that  they  failed  to  cure  the 
same  within  a  reasonable  .time,  or  at  all. 
and  that  a  reasonable  time  had  elapsed, 
states  a  cause  of  action,  and  a  demurrer 
thereto  was  properly  overruled. — Snowden 
v.  Derrick,  14  Cal.  App.  312,  111  Pac.  757. 

116.  Same— And  to  recover  deposit  of 
purchase-money  in  a  contract  of  sale  of 
land  which  provided  that  if  the  title  "prove 
defective,  and  can  not  be  perfected  in  a 
reasonable  time,"  the  vendor  shall  pay  back 
the  deposit.  It  is  not  necessary  that  the 
complaint  should  aver  that  the  plaintiff  is 
ready,  willing,  and  able  to  pay  the  full 
amount  agreed  to  be  paid  for  a  good  title, 
or  that  he  offered  to  pay  the  purchase- 
price  and  demanded  a  deed. — Snowden  v. 
Derrick,  14  Cal.  App.  312,  111  Pac.  767. 
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117.     Allegation*— A*     to    filing    bond     is 

sufficient  without  averment  of  execution 
and  delivery,  as  execution  of  bond  is  pro- 
vided for  by  law  when  bond,  proper  in  form 
and  substance,  is  signed  and  sealed  by 
obligors,  and  approved  by  proper  officer, 
and  filed  in  office  appointed  by  law.  It  is 
then  deemed  to  be  both  executed  and  de- 
livered to  "People  of  the  State  of  Cali- 
fornia."— Sacramento  Co.  v.  Bird,  31  Cal. 
66,  73. 


118.  Same— By  way  of  anticipation  of  de- 
fense are  not  part  of  cause  of  action  nec- 
essary to  be  stated  in  first  instance. — Can- 
field  v.  Tobias,  21  Cal.  349,  351.  See  Smith 
v.  Richmond,  19  Cal.  476,  483. 

As  to  plaintiff  not  required  to  allege  mat- 
ters in  anticipation  of  counter-claim  or  de- 
fense* see  par.  13,  this  note. 

110.  Same— Same  —  Anticipating;  defense 
may  render  complaint  objectionable  for  un- 
certainty and  ambiguity.  —  Munson  v. 
Bowen,  80  Cal.  572,  674,  22  Pac  263. 


120.  Same— Same— Plaintiffs  are  not  com- 
pelled to  anticipate  defenses,  and  if  release 
and  discharge  had  been  set  out  in  bar  of 
action,  still,  under  our  system  of  pleading, 
which  permits  no  replication,  defense  of 
fraud  is  open  to  plaintiff  without  special 
averment;  and  it  is  equally  open  to  plaintiff 
to  rebut  effect  of  release  by  some  evidence 
when,  though  not  pleaded  by  defendant,  it  is 
offered  and  admitted  in  evidence. — Mont- 
gomery v.  Rauer,  126  Cal.  227,  232,  67  Pac. 
894. 

121.  Same— Of  actual  fraud  is  not  sus- 
tained by  proof  of  mistake;  nor  can  it  be 
said  that  mistake  as  legal  proposition 
amounts  to  constructive  fraud. — Marcier  v. 
Lewis,  39  Cal.  532,  535. 

As  to  necessity  of  alleging  fraud,  see  par. 
31,  this  note. 

122.  Alternative  averments— As  to  suffi- 
ciency of. — Defendants  are  entitled  to  dis- 
tinct statement  of  facts  which  plaintiff 
claims  to  exist;  and  it  is  no  answer  to  an 
objection  to  averments  made  alternatively 
to  say  that  if  either  of  averments  is  true, 
plaintiff  has  alleged  his  cause  of  action. — 
Jamison  v.  King,  50  Cal.  132,  136. 

128.  Appropriation  of  water— Complaint 
alien-In*  that  plaintiff  la  entitled  by  virtue 
of  prior  appropriation  to  all  water  flowing 
In  canyon  at  head  of  ditch,  and  that  defend- 
ants diverted  to  their  damage;  held  that 
this  allegation  was  sufficient  for  informa- 
tion of  defendants,  and  it  was  not  neces- 
sary to  state  whether  water  was  supplied 
at  head  of  ditch  by  one  or  more  smaller 
streams. — Priest  v.  Union  Canal  Co.,  6  Cal. 
170,  171. 

124.  Assault  and  battery  —  Complaint, 
sufficiency  of. — A  complaint  in  an  action  for 
assault  and  battery  setting  forth  the  means 
employed,  and  the  character  thereof,  and 
containing  a  statement  of  facts  constituting 
the  cause  of  action  in  ordinary  language,  is 


sufficient    on    general    demurrer. — Jones    v. 
Lewis,  19  Cal.  App.  675,  126  Pac.  853,  854. 

As  to  civil  liability  for  assault  and  bat- 
tery, see  Kerr's  Cyc  Civ.  Code,  2d  ed.,  §  43 
and  note. 

As  to  criminal  liability  for  assault  and 
battery,  see  Kerr's  Cyc.  Pen.  Code,  fi  240 
and  note. 

126.  Assigned  claim  —  Failure  of  com- 
plaint to  aver  continued  ownership  after 
assignment,  in  an  action  on  assigned  claims 
for  goods  sold  and  delivered,  and  services 
rendered,  is  ground  for  special  demurrer, 
but  is  good  against  a  general  demurrer, 
the  averment  that  the  claims  were  assigned 
to  plaintiff  before  the  commencement  of  the 
action  fairly  Implying  that  plaintiff  claimed 
ownership  when  the  action  was  commenced. 
— Krieger  v.  Feeny,  14  Cal.  App.  543,  112 
Pac.  901. 

As  to  sufficiency  of  eomplalnt   generally, 

see  par.  96,  this  note. 

126.  Attorney  and  client— Complaint  for 
services— Sufficiency  of. — A  complaint  by  an 
attorney  in  an  action  to  recover  for  serv- 
ices rendered  alleging  that  plaintiff  In- 
testate rendered  legal  services  for  the, 
defendant  under  a  contract  whereby  plain- 
tiff's intestate  agreed  that  the  defendant 
should  fix  and  determine  the  value  of  the 
services;  that  the  defendant  fixed  the  value 
thereof  at  the  sum  of  two  "hundred  dollars, 
that  said  sum  is  not  the  reasonable  value 
of  such  , services,  but  that  the  reasonable 
value  thereof  is  four  thousand  five  hundred 
dollars,  following  these  allegations  with 
an  allegation  of  nonpayment,  tbe  com- 
plaint stated  a  good  cause  of  action  under 
section  1611  of  the  Civil  Code.— Nave  v. 
Taugher,  —  Cal.  App.  — ,  193  Pac.  518. 

127.  Same— Same  Joinder  of  count  on 
quantum  meruit  with  a  count  chnrglnar 
failure  to  Jlx  reasonable  fee. — A  complaint 
by  an  attorney  for  legal  services  rendered 
to  the  defendant  is  not  rendered  objection- 
able by  reason  of  the  fact  that  the  cause 
of  action  is  stated  in  two  counts,  in  the 
first  of  which  the  action  is  based  on  a 
quantum  meruit  and  in  the  second  count  an 
allegation  Is  made  that  the  defendant,  who 
was  to  fix  and  determine  the  value  of  the 
services,  fixed  the  value  at  an  unreasonably 
small  sum. — Nave  v.  Taugher,  —  Cal.  App. 
— ,  193  Pac.  518,  following  the  doctrine  in 
Cowan  v.  Abbott,  92  Cal.  100,  101,  28  Pac. 
213;  Estella  Vineyard  Co.  v.  Butler,  125 
Cal.  232,  234,  67  Pac.  980. 

128.  Averment  of  indebtedness— In  action 
by  stockholder  to  recover  proportionate 
share.  —  In  action  brought  against  stock- 
holder of  corporation  to  recover  his  pro- 
portionate share  of  indebtedness  of 
corporation,  averment  in  complaint  that  cor- 
poration became  indebted  in  certain  amount 
on  day  named  therein,  held  sufficient  alle- 
gation of  creation  of  indebtedness,  as 
against  general  demurrer;  subsequent  state- 
ment  in    complaint,    "being   a   balance    due 
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for  certain  work,"  creating-  only  an  uncer- 
tainty or  ambiguity  as  to  character  or 
mode  in  which  indebtedness  was  incurred, 
this  being  waived  by  failure  to  demur  upon 
latter  ground. — Duke  v.  Huntington,  130 
Cal.  272,  274.  62  Pac.  510.  See  Whitehurst 
v.  Stuart,  129  Cal.  194,  61  Pac.  963. 

120.  Building  contract— Action  for  dam- 
ages for  breach  of  a  building  contract,  a 
complaint  which  alleges  failure  and  refusal 
to  build,  abandonment  of  work,  leaving 
building  in  uncompleted  condition,  refusal 
to  continue  under  the  contract,  and  "that 
the  reasonable  cost  to  complete  said  build- 
ing over  and  in  excess  of  the  contract  price 
was  three  thousand  three  hundred  dollars," 
and  concludes  with  a  prayer  for  judgment 
for  damages  in  the  sum  of  three  thousand 
Ave  hundred  dollars,  states  a  sufficient  cause 
of  action,  as  against  a  general  demurrer. — 
Baclgalupi  v.  Phoenix  Bldg.  &  Const.  Co., 
14  Cal.  App.  632,  112  Pac.  892. 

As  to  action  by  architect,  and  necessity 
of  alleging;  compliance  with  statute,  see  par. 
57,   this  note. 

130.  Same  <—  Construction  of  words  — 
"Said  building." — In  an  action  for  damages 
for  breach  of  a  building  contract,  the  words 
"said  building,"  as  used  in  the  complaint, 
held  fairly  to  mean  the  building  as  con- 
tracted for  and  not  any  other  building. — 
Bacigalupi  v.  Phoenix  Bldg.  &  Const.  Co., 
14  Cal.  App.  632,  112  Pac.  892. 

131.  Claim  and  delivery— Necessary  alle- 
gations In  complaint. — There  must  be  an 
allegation  in  the  complaint  showing  the 
value  of  the  demanded  property.  A  com- 
plaint in  an  action  to  recover  the  posses- 
sion of  mortgaged  personal  property  which 
contains  no  other  allegation  of  value  than 
that  contained  in  a  copy  of  the  mortgage 
attached  thereto  purporting  to  give  the 
value  of  some  of  the  articles,  is  insufficient 
as  an  allegation  of  value  at  the  time  of  the 
filing  of  the  complaint. — Reiser  v.  Levering, 
29'  Cal.  App.  41,  154  Pac.  281. 

182.  Same— Recitals  in  a  contract  incor- 
porated in  a  complaint  in  claim  and  deliv- 
ery will  not  supply  the  want  of  averments 
in  the  pleading. — Keiser  v.  Levering,  29  Cal. 
App.  41,  154  Pac.  281. 

133.  Same — Ultimate  fact  is  that  plaintiff 
was  at  time  action  was  commenced  owner 
of  or  had  some  special  property  in  chattel, 
coupled  with  right  to  immediate  possession 
thereof.  The  fact  that  he  was  owner  and 
entitled  to  possession  at  previous  date  is 
evidence  from  which  ultimate  fact  may  be 
deduced,  upon  principle  that  "a  thing  once 
proved  to  exist  continues  so  long  as  usual 
with  things  of  that  nature."  This  principle, 
however,  has  no  application  to  statement  of 
facts  in  pleading. — Fredericks  v.  Tracy,  98 
Cal.  668,  660,  83  Pac.  750.  See  Alden  v. 
Carver,  13  Iowa  253,  81  Am.  Dec.  480. 

134.  Common    counts  —  Sufficiency    of. — 

Notwithstanding  the  clear  and  express  pro- 
visions  in  subdivision   2   of  the  above  sec- 


tion, requiring  a  statement  of  the  facts 
constituting  the  cause  of  action  in  ordin- 
ary and  concise  language,  by  an  unwar- 
ranted and  forced  construction  by  the  court, 
it  has  become  the  settled  rule  in  this  state 
that  common  counts  may  be  used  to  state 
a  cause  of  action  for  an  indebtedness. — See 
Pleasant  v.  Samuels,  114  Cal.  34,  37,  45  Pac. 
998;  McFarland  v.  Holcomb,  123  Cal.  84, 
55  Pac.  761;  Minor  v.  Baldrldge,  123  Cal. 
187,  55  Pac.  783;  Pike  v.  Zandig,  171  Cal. 
273,  152  Pac.  923;  Carter  v.  Cante,  181  Cal. 
749,  186  Pac.  346;  Merchants'  Collection 
Agency  v.  Gopcevic,  23  Cal.  App.  216,  137 
Pac.   609. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §  1749, 
note  par.  23. 

Aa  to  sufficiency  of  common  -counts  in 
pleadlns;  under  the  code  and  an  account  of 
the  origin  of  the  unwarranted  construction 
given  to  the  code  provision,  with  discus- 
sion and  full  citation  of  authorities,  see 
I  Kerr's  Pleading  and   Practice,   §  26. 

As  to  sufficiency  of  allegation  that  "there 
is  now  due  and  owing,"  though  a  mere  con- 
clusion of  law,  see  par.  139,  this  note. 

135.  Complaint— Insufficient  for  Intended 
purpose— May  serve  for  another  purpose. — • 

Complaint  regarded  by  parties  and  trial 
court  as  one  to  correct  mistake  in  deed  con- 
veying real  estate,  although  insufficient  as 
such,  may  be  sufficient  as  complaint  in  ac- 
tion to  quiet  title. — Smith  v.  Matthews,  81 
Cal.   120,   121,   22  Pac.   409. 

136.  Same— Of  married  woman  in  action 
brought  to  recover  damages  for  an  alleged 
wrongful  seizure  of  personal  property,  fail- 
ing to  allege  fact  that  property  was  her 
separate  property,  is  defective. — Thomas  v. 
Desmond,  63  Cal.  426,  427. 

137.  Conclusions  of  law— Allegations  in 
complaint  are  accepted  as  true,  in  consider- 
ing objections  upon  demurrer,  so  far  only 
as  they  relate  to  matters  of  fact  is  dis- 
tinguished from  matters  of  law.  As  to  lat- 
ter, they  will  be  treated  as  if  they  were 
not  made,  because,  so  far  as  they  are  cor- 
rect, they  are  useless,  and,  when  erroneous, 
worse  than  useless. — Ohm  v.  San  Francisco, 
92  Cal.  437,  450,  28  Pac.  580. 

As    to    alleging    conclusions    of    law,    see 

pars.   11,   12,   this  note. 

138.  Same  —  Allegation  of  title  — Suffi- 
ciency of* — Use  of  word  "claim"  followed  by 
further  allegation  that  plaintiff  ''being  so 
possessed  thereof,  and  being  so  the  owner 
thereof  as  aforesaid,"  is  sufficient  as  aver- 
ment of  title  in  plaintiff  in  fee,  and  reading 
both  averments  together  language  must  be 
construed  to  amount  to  averment  of  title 
in  premises  in  fee  simple  absolute. — Mar- 
shall v.  Shafter,  32  Cal.  176,  191. 

139.  Same— Allegation  "there  is  now  due 
and  owing,"  though  a  conclusion  of  law.  is 
sufficient  to  sustain  default  judgment. — 
Penrose  ▼.  Winter,  135  Cal.  289,  292,  67  Pac. 
772. 

See  pars.  77,  78,  this  note. 
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As  to  sufficiency  of  common  counts*  see 
par.   134,  this   note. 

140.  Same— Averment  or  statement  may 
be  of  a  fact  or  of  conclusion  of  low,  ac- 
cording to  its  context. — Levins  v.  Rovegno, 
71  Cal.  273,  276,  12  Pac.  161;  Turner  v. 
White,  73  Cal.  299,  300,  14  Pac.  794;  Heeser 
v.  Miller,"  77  Cal.  192,  193,  19  Pac.  375; 
Lataillade  v.  Orena,  91  Cal.  565,  579,  25  Am. 
St.  Rep.  219,  27  Pac.  924. 

141.  Same— Averment  of  legal  conclusion 
does  not  obviate  necessity  for  statement  of 
facts  essential  to  right  claimed. — Aurrecoe- 
chea  v.  Sinclair,  60  Cal.  532.  See  Payne  v. 
Treadwell,  5  Cal.  310,  311;  Johnson  v. 
Kirby,  65  Cal.  482,  487,  4  Pac.  458;  Polk  v. 
Sleeper,  143  Cal.  70,  73,  76  Pac.  819. 

142.  Same-— As  to  forfeiture  General  al- 
legation in  complaint  is  legal  conclusion 
upon  which  no  issue  can  be  taken.  Facts 
must  be  stated  so  as  to  enable  court  to  see 
whether  forfeiture  did  accrue. — Dutch  Flat 
W.  Co.  v.  Mooney,  12  Cal.  534,  535. 

143.  Same — Conclusion  of  law  distin- 
guished from  ultimate  fact. — In  legal  pro- 
ceedings means  by  which  result  Is  reached 
must  determine  whether  given  conclusion 
is  one  of  fact  or  of  law;  if  from  facts 
In  evidence  result  can  be  reached  by  that 
process  of  natural  reasoning  adopted  In  in- 
vestigation of  truth,  it  becomes  an  ulti- 
mate fact,  to  be  found  as  such.  If,  on 
other  hand,  resort  must  be  had  to  artificial 
processes  of  law  in  order  to  reach  final  de- 
termination result  is  conclusion  of  law. — 
Levins  v.  Rovegno,  71  Cal.  273,  278,  12  Pac. 
161. 

144.  Same— Conclusion  of  law  tenders 
no  Issue,  and  complaint  which  depends 
upon  such  allegations  is  insufficient  and 
demurrable. — Callahan  v.  Broderick,  124 
Cal.  80,  83,  56  Pac.  782.  See  Branham  v. 
Mayor  of  San  Jose,  24  Cal.  585;  Aurrecoe- 
chea  v.  Sinclair,  60  Cal.  532;  Johnson  v. 
Kirby,  65  Cal.  482,  487,  4  Pac.  458;  Spring 
Valley  W.  W.  v.  San  Francisco,  82  Cal. 
286,  320,  16  Am.  St.  Rep.  116,  22  Pac.  910, 
1046,  6  L.  R.  A.  756;  Glide  v.  Dwyer,  83 
Cal.  477,  489,  23  Pac.  706;  Ohm  v.  San 
Francisco,   92   Cal.    437,    28   Pac.    580. 

145.  Same— Same— Conclusion  of  law  Is 
not  required  to  be  denied  In  answer. — 
People   v.   Hastings,    29    Cal.    449,    453. 

146.  Same— Disregarded. — In  an  action 
to  annul  or  cancel  a  reclamation  district 
assessment,  allegations  in  the  complaint 
that  the  lands  of  the  plaintiffs  were  not 
charged  in  the  present  assessment  "with 
their  just  proportion  of  the  former  as- 
sessment," nor  the  "proper  proportion  of 
the  cost  of  said  reclamation,"  involved 
legal  conclusions  which  have  no  proper 
place  in  the  pleading. — Spurrier  v.  Recla- 
mation District  No.  17,  172  Cal.  157,  155  Pac. 
840. 

147.  A  pleading  of  the  ultimate  fact  of 
ownership     is     sufficient,     but     where      the 


plaintiff  sets  forth  his  claim  of  title,  and 
upon  that  claim  pleads  ownership,  the  al- 
legation of  ownership  becomes  a  conclu- 
sion of  law. — Cheda  v.  Bodkin,  173  Cal.  7, 
158  Pac.  1025. 

148.  An  allegation  in  the  complaint  in 
an  action  for  personal  injuries  that  it  was 
the  duty  of  the  plaintiff's  employer  to  con- 
struct the  elevator,  in  which  the  accident 
happened,  in  a  particular  manner  Is  merely 
a  question  of  htw. — Colen  v.  Gladding, 
McBean  &  Co.,  166  Cal.  354,  136  Pac.  289. 

140.  Same— Examples  of  conclusions  of 
law— "Benefits  of  stock,**  allegations  as  to. 

— Particular  allegation  in  complaint  that 
plaintiff  "became  possessed  of  the  benefits'* 
of  stock,  etc.,  where  it  does  not  appear 
what  such  benefits  are,  or  how  he  became 
possessed  of  them,  is  legal  conclusion  and 
can  not  be  regarded  for  any  purpose  in  dis- 
posing of  demurrer. — Johnson  v.  Kirby,  65 
Cal.   482,   487,  4  Pac.   458. 

150.  Same—  Same— "By  virtue  of  .  .  .  be- 
came owner,"  etc. — Averment  not  of  qual- 
ified ownership  but  only  of  consequence 
resulting  from  deraignment  of  title  to  deed 
where  pleader  uses  words  "by  virtue,  etc., 
became  the  owner  of."  etc.,  is  mere  con- 
clusion and  it  Is  not  allegation  of  ulti- 
mate fact. — Turner  v.  White,  73  Cal.  299, 
301,   14   Pac.   794. 

151.  Same— Same— "Full  power  and  law- 
ful authority  to  act,*9  etc. — Averment  in 
complaint  that  the  Ayuntamiento,  a  mu- 
nicipal body,  had  full  power  and  lawful 
authority  to  do  certain  act  in  question,  is 
but  an  averment  of  conclusion  of  law,  and 
does  not  tender  an  issue  of  fact. — Bran- 
ham  v.  Mayor  of  San  Jose,  24  Cal.  585, 
602. 

152.  Same — Same— "Indebted,**  etc. — Al- 
legations in  complaint  that  defendant  be- 
came "liable"  under  certain  act,  "indebted," 
etc.,  held,  conclusions  of  law.— See  Calla- 
han v.  Broderick,  124  Cal.  80,  83,  84.  56  Pac. 
782. 

As  to  common  counts,  see  par.  134,  this 
note. 

153.  Same— Same — "Joint  liability.**—  Al- 
legation as  to  "joint  liability"  is  but  legal 
conclusion. — Ghiradelli  v.  Bourland,  32  Cal. 
585,  588. 

154.  Same— Same— "Liable  for  balance 
due  upon  stock,**  etc. — Allegation  in  com- 
plaint that  defendants  are  "liable  for  bal- 
ance due  upon  said  stock,  to  wit,  $90.50 
upon  each  and  every  share,"  is  but  con- 
clusion of  law,  and  denial  by  defendants  of 
their  "liability"  for  that,  or  any  other  sum, 
raised  no  issue. — Ryan  v.  Jacques,  108  Cal. 
280.    286,    37    Pac.    186. 

155.  Same — Same  —  "Not  lawful**  —  De- 
mands alleged  as. — As  to  averments  of 
conclusions  of  law  respecting  demands  al- 
leged "not  lawful,"  "In  excess  of  the 
amount  legally  due,"  etc.,  see  Callahan  v* 
Broderick,    124   Cal.    80.    82,   56   Pac.   782. 


842 


Tit.  VI,  Ch.  II.] 


CONCLUSIONS  OF  LAW— CONSIDERATION. 


I  426 


156,  Same— Same— Notice  of  irregularity 
of  tax  proceedings. — Allegation  made  on  in- 
formation and  belief,  "that  no  notice  was 
given  of  said  proceedings,  or  any  of  them, 
as  required  by  law,"  is  not  averment  of 
fact  but  of  conclusion  of  law. — Stokes  v. 
Geddes,   46  Cal.    17,    19. 

157.  Same — Same — "Ownership."  —  Where 
pleader  sets  forth  specifically  the  links  in 
his  chain  of  title,  a  general  allegation  of 
ownership  will  be  treated  as  a  mere  con- 
clusion of  law  from  the  facts  stated. — 
Gruwell  v.  Seybolt,  82  Cal.  7,  9,  22  Pac. 
938;  Kidwell  v.  Ketler,  146  Cal.  12,  16,  79 
Pac.  514.  See  Dye  v.  Dye,  11  Cal.  163,  168; 
Levins  v.  Rovegno,  71  Cal.  273,  278,  12  Pac. 
161;  Turner  v.  White,  73  Cal.  299,  300,  14 
Pac.  794;  Heeser  v.  Miller,  77  Cal.  192,  193, 
19  Pac  375;  Savings  &  L.  Soc.  v.  Burnett, 
106  Cal.  514,  538,  39  Pac.  922;  Russell  v. 
Clapp,  7  Barb.  (N.  Y.)  482;  Bentley  v. 
Jones,  4  How.  Pr.  (N.  T.)  202;  McMur- 
ray  v.  Gifford,  6  How.  Pr.  (N.  Y.)  14;  Par- 
ker  v.   Totten,    10   How.    Pr.    (N.    Y.)    233. 

168.  Compares  Grewell  v.  Walden,  23  Cal. 
165,  170;  Smith  v.  Smith,  80  Cal.  323,  329, 
21  Pac.  4,  22  Pac.  186,  549;  Johnson  v. 
Vance,  86  Cal.  128,  129,  131,  24  Pac.  863; 
Wenzel  v.  Schultz,  100  Cal.  250,  255,  34 
Pac.  696. 

159.  Same  —  Same  ■ —  Recital  aa  to 
"amount  then  due  on  said  due-bill,"  etc.. 
is  not  sufficient  as  debt  is  assumed  but  not 
directly  averred,  and  this  mode  of  state- 
ment is  insufficient. — Denver  v.  Burton,  28 
Cal.  649,  650.  See  Halleck  v.  Mixer,  16  Cal. 
574,   577. 

160.  Same— Same— "Term  of  credit." — 
Allegation  that  "term  of  credit"  had  not 
expired  is  but  mere  conclusion  of  law,  and 
court  does  not  err  in  refusing  to  permit 
amendment  to  pleading  for  purpose  of 
inserting  such  averment.  —  Levison  v. 
Schwartz,   22  Cal.   229,   230,   231. 

161.  Same — Same— "Wrongfully,  unlaw- 
fully," etc. — Allegation  as  to  "wrongfully 
or  unlawfully"  is  not  statement  of  fact, 
but  conclusion  of  law. — Johnson  v.  Vance, 
86   Cal.    128.    131,   24   Pac.    863. 

162.  Same  —  Same  —  Same  —  Allegation 
that  member*  of  board  of  supervisors  "mis- 
appropriated, and  wrongfully,  unlawfully, 
and  Illegally  allowed  and  paid  out  large 
sums  of  money,"  etc.,  and  "that  the  said  de- 
mands were  wrongfully,  unlawfully,  and 
without  authority  of  law,  allowed  and  or- 
dered paid,"  are  mere  conclusions  of  law. 
—Hedges  v.  Dam,  72  Cal.  520,  622,  14  Pac. 
133. 

168.  Same— Same— Word*  suck  as  "un- 
lawfully," "wrongful,"  "illegally,"  mali- 
ciously," "falsely,"  wilfully,"  etc.,  are  con- 
clusions of  law,  and  in  general  meaningless 
and  superfluous. — Going  v.  Dinwiddle,  86 
Cal.  633,  638,  26  Pac.  129.  See  Miles  v.  Mc- 
Dermott,  31  Cal.  271,  273;  Triscony  v.  Orr, 
49  Cal.  612,  617;  Reardon  v.  San  Fran- 
cisco,  66   Cal.    492,    496,   66   Am.   Rep.    109,   6 


Pac.    317;    Pratt    v.    Gardener,    56    Mass.    (2 
Cush.)    63,   68,   48   Am.  Dec.  652. 

164.  Same— Same— Word*  such  as  "duly," 
"wrongfully,"  and  "unlawfully,"  so  fre- 
quently used  in  pleadings  might  better  be 
omitted.  They  tender  no  Issue  and  de- 
tract from  logical  directness  and  simplicity 
of  statement.  Such  words,  although  they 
do  not  vitiate  pleadings,  are  regarded  as 
surplusage. — Miles  v.  McDermott,  31  Cal. 
271,    273. 

165.  Same — Same — Word  "due"  in  find- 
ing Is  not  equivalent  to  "unpaid,"  for 
words  In  findings  state  facts  or  conclu- 
sions of  law  same  as  in  complaint. — Ryan 
v.  Jacques,   103  Cal.   280,  286,   37  Pac.   186. 

166.  Same— Same— Words   "there   is    now 

due,"  etc^  present  but  conclusion  of  law 
and  not  an  averment  of  fact.  Breach  of 
contract  to  pay  is  of  essence  of  cause  of 
action  and  must  be  alleged.  And  fact  that 
no  demurrer  was  interposed  and  that  Judg- 
ment went  by  default  makes  no  essential 
difference  since  defect  goes  to  statement 
of  cause  of  action  and  that  defect  is  not 
waived  by  failure  to  demur. — Ryan  v.  Hol- 
iday. 110  Cal.  335,  337,  42  Pac.  891.  See 
Frisch  v.  Caler,  21  Cal.  71;  Roberts  v. 
Tread  well,  50  Cal.  520,  621;  Scroufe  v.  Clay, 
71  Cal.  123,  11  Pac.  882;  Barney  v.  Vigo- 
reaux,  92  Cal.  631,  28  Pac.   678. 

167.  Overruled!  In  Penrose  v.  Winter, 
135  Cal.  289,  291,  67  Pac.  772,  holding  that 
while  allegation  that  "there  is  now  due 
and  owing"  is  made  In  form  of  legal  con- 
clusion, in  which  material  fact  was  merely 
implied,  in  absence  of  any  demurrer,  such 
faults  of  pleading  are  cured  by  judg- 
ment, and  holding  that  in  such  case,  as  in 
case  of  Ryan  v.  Holliday,  110  Cal.  335,  337, 
42  Pac.  891  [overruled  by  this  decision], 
there  is  not  a  total  failure  to  allege  non- 
payment by  use  of  this  form  of  allegation. 


168.     Coercion— Averment    not    equivalent 

of. — Where  complaint  showed  that  defend- 
ant demanded  payment  of  an  alleged  il- 
legal tax,  and  threatened  to  sell  property 
of  plaintiff  in  case  of  non-payment,  but  it 
did  not  appear  that  tax  was  then  delin- 
quent or  that  defendant  was  at  that  time 
armed  with  any  authority,  real  or  apparent, 
to  carry  out  his  threat,  held  that  there 
was  no  legal  duress  of  person  or  property 
sufficient  to  show  compulsion  or  coercion. 
— Bank  of  Santa  Rosa  v.  Chalfant,  62  Cal. 
170,    171. 


160.  Consideration— When  not  required 
to  he  alleged. — As  to  instruments  in  writ- 
ing Importing  consideration,  no  special 
averment  of  consideration  is  necessary.  The 
necessity  of  pleading  consideration  is  ob- 
viated by  fact  that  It  is  in  writing,  and 
not  by  mode  of  pleading  it. — Henke  v.  Eu- 
reka Endow.  Assoc,  100  Cal.  429,  433,  34 
Pac.  1089.  See  McCarty  v.  Beach,  10  Cal. 
462;  Wills  v.  Kempt.  17  Cal.  98,  99;  God- 
dard   v.  Fulton,   21  Cal.   430,   437. 
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170.  Construction  of  complaint— Gen* 
eral  rules  for* — As  to  generally,  Bee,  post, 
I  452    and    note. 

171.  Contract  Incorporated— Recital*  In 
—Do  aot  supply  want  of  essential  aver- 
ments.— Recitals  in  a  contract  incorporated 
in  a  complaint  will  not  supply  the  want  of 
essential  averments  in  the  pleading. — Hayt 
v.    Bentel,    164    Cal.    680,    130    Pac.    432,    434. 

172.  Contract  of  sale— Complaint  alleg- 
ing- breaek— Sufficiency  of. — Where  the  com- 
plaint sets  out  the  contract  of  sale  plain- 
tiff's compliance  with  the  terms  thereof, 
is  breached  by  the  defendant,  and  the 
damages  resulting  to  the  plaintiff  there- 
from. This  is  sufficient  to  state  a  cause 
of  action  in  favor  of  the  plaintiff  whose 
right  to  recover  Is  as  provided  in  section 
3800  of  the  Civil  Code  read  in  connection 
with  section  3049  of  the  same  code  as  to 
the  amount  which  will  compense  him  for 
all  the  damage  approximately  caused  by 
such  breach. — Llllie  v.  Weyl,  Zuckerman 
A  Co.,  —  Cal.  App.  — ,  188  Pac.  619. 


173.  Same— Same— Failure  to  set  oat  salt- 
It-atlas;  details. — In  an  action  for  a  breach 
of  contract  of  sale,  under  which  the  plain- 
tiff agreed  to  sell  and  the  defendant  agreed 
to  buy  plaintiff's  crop  of  potatoes,  is  not 
required  to  set  out  details  of  the  plaintiff's 
acts  to  mitigate  the  damages  resulting  to 
him  from  the  breach  of  the  contract,  in 
the  absence  of  objection  by  special  de- 
murrer, and  on  the  trial  may  introduce 
evidence  to  show  that  on  the  breach  of  the 
contract  by  the  defendant  he  adopted  either 
one  of  the  three  courses  open  to  him  un- 
der the  provisions  of  the  Civil  Code. — 
Llllle  v.  Weyl,  Zuckerman  &  Co.,  —  Cal. 
App.  — ,  188  Pac.  €19. 

174  Conversion  or  ouster— Absence  of 
all  explanation  will  be  justified  from  fact 
of  demand  and  refusal. — Carpentier  v. 
Mendenhall,  28  Cal.  484,  487,  87  Am.  Dec. 
185.' 

175.  Defects  In  complaint— When  cured 
by  verdict  or  Judgment. — Defects  in  man- 
ner rather  than  in  matter  of  averment  will 
not  render  complaint  so  radically  insuffi- 
cient as  not  to  sustain  judgment. — Rus- 
sell   v.   Mixer,    42    Cal.    475,    479. 

See  par.   177,   this   note. 

176.  Same— Defective  alleg-at  Ions— Ref- 
erence  to  recitals— Applicability   of   rule. — 

The  rule  that  defective  allegations  of  a 
pleading  cannot  be  supplied  by  recourse  to 
recitals  in  a  document  attached  to  and 
made  a  part  of  the  pleading,  unless  the 
document  is  expressly  referred  to  for  the 
avowed  purpose  of  aiding  the  defective 
pleading,  applies  only  to  the  pleading  of 
recitals  in  Instruments  which  do  not  con- 
stitute the  contract  upon  which  the  action 
or  defense  is  founded,  or  of  matters  of  sud- 
stance  which  are  preliminary  or  collateral 
to  the  Instrument  pleaded,  but  in  no  way 
conflicts  with  the  rule  that  a  written  in- 
strument   which    is    the    foundation    of    a 


cause  of  action  or  defense  may  be  pleaded 
In  haec  verba,  rather  than  according  to  its 
legal  effect,  either  by  setting  forth  a  copy 
in  the  body  of  the  complaint  or  other 
pleading  or  by  attaching  a  copy  as  an  ex- 
hibit and  incorporating  it  by  proper  ref- 
erence.— Silvers  v.  Crossman,  183  Cal.  696, 
192  Pac.  534,  following  doctrine  in  Stod- 
dard v.  Tread  well,  26  Cal.  294;  Lambert  v. 
Haskell,  80  Cal.  611,  22  Pac.  327:  Ward  v. 
Clay,  82  Cal.  502,  23  Pac.  50,  227;  Santa  Rosa 
Bank  v.  Paxton,  149  Cal.  195,  86  Pac.  193. 

177.  Sane— Sane— Are  cured  by  verdict. 

and  all  intendments  will  be  made  in  sup- 
port of  judgment  thereon. — Cutting  P.  P. 
Co.  v.  Campy,  141  Cal.  692,  695,  75  Pac 
564.  See  Hentsch  v.  Porter,  10  Cal.  655, 
559;  People  v.  Rains,  28  Cal.  127,  130;  San 
Francisco  v.  Pennie,  93  Cal.  465,  29  Pac. 
66;  Kimball  v.  Richardson,  111  Cal.  386, 
43  Pac.  1111;  Hughes  v.  Alsip,  112  Cal. 
587,  44  Pac.  1027. 
See  par.  175,  this  note. 

177a*  Same — Same— Entire  absence  of  any 
allesjatloa  whatever  does  not  come  within 
rule  that  defective  allegation  of  fact  may 
be  cured  by  default  or  verdict. — Hentsch 
v.  Porter,  10  Cal.  555,  659;  Richardson  v. 
Travelers'  Ins.  Co.,  80  Cal.  605,  507,  22  Pac 
939. 

178.  Demand  —  Alleamt  Ion  of,  unneces- 
sary when. — Plaintiff  1b  not  required  to  al- 
lege demand  for  deed  in  complaint  alleg- 
ing performance  of  conditions,  etc.,  upon 
part  of  plaintiff  and  acts  and  omissions  of 
defendant  and  breach  of  contract  on  part 
of  defendant  to  execute  conveyance  to 
plaintiff,  in  action  for  damages  for  such 
breach  of  contract,  where  defendant  be- 
fore action  expressly  notified  plaintiff  in 
writing  that  he  would  not  execute  such 
conveyance. — Remy  v.  Olds,  88  Cal.  637,  542, 
26  Pac.  356.  See  Parrott  v.  Byers,  40  Cal. 
614;  Wood  v.  McDonald,  66  Cal.  546,  6  Pac 
452. 

170.  Distinction— Between  matters  off 
substance    and    matters    of    description     is 

that  allegations  of  former  require  to  be 
substantially  proved,  while  allegations  of 
latter  must  be  literally  proved. — Castro  v. 
Wetmore,    16   Cal.   379,    380. 

180.     Estoppel  In  pals— Necessity  of  plea 

of. — In  an  action  for  goods  sold  and  de- 
livered to  defendants  other  than  defend* 
ant  corporation  at  the  former's  special  In* 
stance  and  request,  an  estoppel  based  upon 
the  claim  that  the  defendant  corporation 
"never  denied  its  liability  for  the  mer- 
chandise, and  led  plaintiff  to  believe  that 
there  was  only  a  dispute  as  to  the  amount 
it  should  pay"  is  immaterial  in  view  of  a 
special  verdict  that  the  goods  were  not 
sold  and  delivered  as  alleged;  but  if  ma- 
terial, the  claim  of  estoppel  would  not  be 
available  to  plaintiff  without  a  plea  there- 
of and  proof  as  any  other  fact  of  the 
transaction. — Napa  Valley  Packing  Co.  v. 
San  Francisco  Relief  &  Red  Cross  Funds, 
16   Cal.   App.   461,    466,    118   Pac    469. 
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181.  Evidence— Need    not    be    pleaded. — 

In  an  action  to  recover  a  sum  of  money 
alleged  to  have  been  paid  by  the  plaintiff 
upon  the  purchase-price  of  a  lot  upon 
which  there  was  at  the  time  a  building:  in 
course  of  construction  on  the  ground  that 
the  defendant  violated  his  agreement  to 
construct  and  complete  the  building;  in  a 
workmanlike  manner,  it  is  not  necessary 
that  the  complaint  set  forth  all  of  the 
evidence  showing;  that  the  building;  was 
not  completed  in  a  workmanlike  manner, 
but  it  is  sufficient  to  call  attention  to  the 
chief  objections  to  the  work. — Levi  v. 
Sockolov,   32   Cal.  App.  298,   162   Pac.   902. 

182.  Exhibit*— Annexing;  does  not  take 
place  of  necessary  allegations. — Averments 
lacking;  in  complaint  can  not  be  supplied  by 
reference  to  recitals  of  facts  in  an  exhibtt 
annexed  to  complaint,  in  words:  "and  to 
which  (exhibit)  for  all  particular  allegations 
therein  contained,  reference  is  hereby 
made,"  etc.,  as  this  is  not  sufficient  in 
pleading;. — Mayor  of  Los  Angreles  v.  Sig- 
noret,  60  Cal.   298,   299. 

183.  In  an  action  to  recover  purchase- 
money  paid  on  a  contract  to  purchase  land, 
after  rescission  thereof,  the  mere  annexing; 
to  the  complaint  of  a  contract  providing; 
that  the  purchaser  shall  have  possession 
can  not  be  treated  as  equivalent  to  an 
averment  that  possession  was  in  fact  trans- 
ferred. To  give  such  effect  to  the  Ian- 
gua.se  of  the  complaint  would  be,  in  ef- 
fect, a  holding;  that  the  mere  pleading;  in 
haec  verba  of  a  contract  constituted  an 
allegation  that  all  of  its  terms  had  been 
performed. — Hayt  v.  Bentel,  164  Cal.  680, 
130    Pac.    432,    434. 

184.  In  an  action  on  a  contract  which 
is  required  by  law  to  be  in  writing,  it  is 
not  necessary  to  allege  that  the  contract 
sued  upon  was  founded  upon  a  considera- 
tion, for  a  written  contract  imports  a  con- 
sideration in  itself. — Cuthill  v.  Peabody,  19 
Cal.   App.    304,    125    Pac    926. 

185.  Same— Contract  may  be  declared  on 
according  to  itm  legal  effect,  or  in  haec 
verba,  and  where  latter  is  case,  it  must 
be  taken  and  considered  as  part  of  com-% 
plaint. — Murdock  v.  Brooks,  38  Cal.  596, 
603;    Lambert  v.   Haskell,   80   Cal.    611,    613, 

22  Pac  327;  White  v.  Soto,  82  Cal.  654,  657, 

23  Pac.   210. 

186.  Contract  declared  upon  in  haec  verba 
rather  than  according;  to  its  legal  effect,  is 
more  consistent  with  mode  of  pleading; 
which  has  been  adopted  in  this  state,  al- 
though either  course  may  be  adopted  by 
pleader. — Joseph  v.  Holt,  37  Cal.  250,  253. 
See  Stoddard  v.  Treadwell,  26  Cal.  294. 


197.  Same  game— Role  which  permit* 
pleader  to  deelare  upon  contract  In  haee 
verba  la  limited  to  cases  where  instrument 
set  out  contains  formal  contract  showing; 
Tn  its  terms  promises  and  undertakings 
upon  both  sides.  To  extend  rule  to  mere 
notes  or   memoranda   made,   not  as   consti- 


tuting; formal  contract,  but  merely  for  pur- 
pose of  providing;  written  evidence  of  its 
terms,  would  be  to  substitute  inference 
and  argument  for  facts. — Joseph  v.  Holt, 
37  Cal.  250,  255. 

188.  Same— Copy  of  note  annexed  to 
complaint  and  referred  to  forms  part  of 
complaint. — Ward  v.  Clay,  82  Cal.  502,  506, 
23  Pac  60,  227;  Whitby  v.  Rowell,  82  Cal. 
635,  23  Pac.  40,  382;  Savings  Bank  of  San 
Diego  Co.  v.  Burns,  104  Cal.  473,  477,  38 
Pac.  102. 

189.  Same— Manner  of  pleading;  exhibits. 

— Pleading;  an  instrument  by  setting;  it 
forth  in  full  is  recognized  mode  of  pleading; 
in  this  state.  The  instrument  must  be  one 
on  which  action  or  defense  is  founded,  and 
must  be  free  from  defect  or  ambiguity;  if 
not,  pleader  must  put  some  construction 
upon  it  by  averment.  All  that  is  accom- 
plished by  setting;  forth  instrument  in  full 
is  to  allege  its  existence  and  character.  It 
does  not  involve  assertion  of  truth  of  pre- 
liminary or  collateral  matters  recited  in 
instrument. — Lambert  v.  Haskell,  80  Cal. . 
611,    613,    22   Pac.   327. 

190.  As  to  exhibits  as  part  of  plead- 
ings.— Lambert  v.  Haskell,  80  Cal.  611,  22 
Pac.  327;  Savings  Bank  of  San  Diego  Co. 
v.  Burns,  104  Cal.  477,  38  Pac.  102;  Fudickar 
v.  East  Riverside  I.  Dist.,  109  Cal.  29,  86, 
41  Pac.  1024;  Hlbernia  S.  &  L.  Soc  v. 
Thornton,  127  Cal.  576,  677,  60  Pac.  47; 
Georges  v.  Kessler,  131  Cal.  183,  184;  63  Pac. 
466.  Okla.  Grimes  v.  Cullison,  3  Ok  la.  268, 
270,  41  Pac.  355.  Utah.  Stephens  v.  Amer- 
ican P.  Ins.  Co.,  14  Utah  265,  268,  47  Pac 
83.  Waah.  Seattle  C.  Co.  v.  Haley,  6 
Wash.  302,  305,  36  Am.  St.  Rep.  156,  158, 
33    Pac    660. 

101.  Same— Matter*  of  substance  moat 
be  alleged  In  direct  term*  and  not  by  way 

of  recital  or  reference,  much  less  by  ex- 
hibits mefely  attached  to  pleading.  What* 
ever  is  an  essential  element  to  cause  of 
action  must  be  presented  by  distinct  aver- 
ment and  can  not  be  left  to  an  inference 
to  be  drawn  from  construction  of  docu- 
ment attached  to  complaint. — Burkett  v. 
Griffith,  90  Cal.  532,  542,  25  Am.  St.  Rep. 
161,  27  Pac.  627,  13  L.  R.  A.  707;  Hlbernia 
S.  &  L.  Soc  v.  Thornton,  117  Cal.  481,  483, 
49    Pac    673. 

192.  Same— Reference  to  exhibits  In 
other  counts* — Where  reference  to  preced- 
ing count  is  definite  and  certain,  language 
of  count  referred  to  and  prayer  that  it 
may  be  deemed  and  taken  as  part  of 
cause  of  action  in  later  count,  is  permis- 
sible, as  it  is  unnecessary  to  repeat  at 
length  in  each  of  succeeding  counts  of 
complaint  the  facts  stated  in  first  count. — 
Treweek  v.  Howard,  105  Cal.  434,  441,  St 
Pac.  20.  See  opinion  of  McParland,  J., 
in  Pennle  v.  Hildreth,  81  Cal.  127,  135,  22 
Pac.  39S:  also  Green  v.  Clifford,  94  Cal.  49, 
29    Pac.    331. 
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As  to  being  a  dangerous  method  of  plead- 
ing;.— See,  post,  }  437,  note  pars.  — . 

193.  Compares  Pennle  v.  Hildreth,  81 
Cal.  127,  22  Pac.  398,  where  this  method 
of  pleading;  Is  deprecated,  but  in  Treweek 
v.  Howard,  105  Cal.  434,  441,  39  Pac.  20, 
where  holding  in  Pennle  v.  Hildreth,  81  Cal. 
127,  135,  22  Pac.  398,  on  this  point  is  de- 
clared obiter. 

104.  Same— Records  and  papers  can  not 
be  made  part  of  plead  Ins;  by  merely  refer- 
ring; to  them,  and  praying;  that  they  may 
be  made  a  part  of  such  pleading;,  without 
annexing;  originals  or  copies  as  exhibits, 
or  incorporating;  them  with  it,  as  to  form 
part  of  record  in  case. — People  ex  rel.  Car- 
rillo  v.  De  la  Guerra,  24  Cal.  73,  78;  The 
Mayor  of  Los  Angeles  v.  Signoret,  50  Cal. 
298;    Lambert   v.   Haskell,    80   Cal.    611,   613, 

22  Pac.  327;  Ward  v.  Clay,  82  Cal.  502,  505, 

23  Pac.  50,  227;  Whitby  v.  Rowell,  82  Cal. 
635,    23    Pac.    40,    382. 

195.     Rule  as  to  exhibits  is  same  whether 

instrument  is  set  forth  by  copy  in  the  body 

•of   complaint  or   is  attached   thereto  as   an 

exhibit. — Hibernla  S.  &  L.  Soc.  v.  Thornton, 

117  Cal.   481,   483,   49  Pac.   573. 

106.     Same   —    Setting;    forth    exhibits.   — 

There  is  no  difference  between  setting;  forth 
an  exhibit  in  an  instrument  such  as  an 
undertaking;,  in  body  of  pleading;,  or  in 
annexing;  it  as  an  exhibit  and  making;  it 
part  of  pleading;  by  proper  reference.  In 
each  case  copy  is  part  of  pleading;. — Lam- 
bert v.   Haskell,   80  Cal.   611,   22   Pac.   327. 

197.  Same  —  Unstamped  note.  —  Where 
note  is  sued  upon  and  copy  of  note  con- 
tained in  complaint  does  not  show  copy 
of  internal  revenue  stamp  required  under 
Revenue  Stamp  Act  to  be  placed  upon  origi- 
nal note,  held  that  stamp  was  not  part  of 
note  and  that  copy  of  it  was  not  neces- 
sary, and  that  in  order  to  defeat  recov- 
ery on  any  stamped  note  it  must  appear 
not  only  that  note  is  unstamped,  but  that 
stamp  has  been  fraudulently  omitted,  which 
can  be  done  only  by  answer. — Hallock  v. 
Jaudin,    34    Cal.    167,    175. 

108.  Facts — All  essential  to  canse  should 
be  stated. — Complaint  should  state  in  direct 
terms  and  expressly  facts  constituting 
cause  of  action,  leaving  no  essential  fact 
in  doubt  or  to  be  inferred  or  deduced  by 
argument  from  other  facts  which  are 
stated,  as  inference,  argument,  and  hy- 
pothesis can  not  be  tolerated  in  pleadings. 
— Joseph  v.  Holt,  37  Cal.  250,  255.  See 
Green  v.  Palmer,  15  Cal.  411,  416,  76  Am. 
Dec.    492. 

109.  Same— Application  of  common-Ion 
principles. — Where  averment  of  facts  in 
complaint  shows  case  to  be  one  for  which 
particular  form  of  action  would  have  been 
proper  one  at  common  law,  general  prin- 
ciples of  pleading  and  practice  apply  to  it 
which  apply  to  same  special  form  of  com- 
mon-law    action. — Faulkner     v.    First     Na- 


tional Bank,  180  Cal.  258,  264,  62  Pac. 
463. 

200.  Same— Argumentative     pleading     is 

no  more  permissible  under  code  than  it 
was  at  common  law. — Burkett  v.  Griffith, 
90  Cal.  532,  541,  25  Am.  St.  Rep.  151,  13 
L.  R.  A.  707,   27  Pac.  527. 

201.  Same— .Complaint  should  be  founded 
upon  theory  under  which  plaintiff  la  en- 
titled to  recover,  and  should  state  all  facts 
essential  to  support  such  theory;  failing  in 
these  respects,  it  is  radically  defective  and 
does  not  state  facts  sufficient  to  constitute 
cause  of  action. — Buena  Vista  F.  &  V.  Co. 
v.   Tuohy,    107   Cal.    243,    254,   40   Pac.    386. 

As  to  theory  of  the  case,  see  par.  6  this 
note. 

As  to  right  of  defeadaat  to  rely  upon 
plaintiff's  theory  of  the  case*  see  par.  265, 
this  note. 

202.  Same — Complaint  will  be  sustained 
when  it  states  facts  showing  liability,  even 
though  such  facts  are  imperfectly  stated. 
— Ryan  v.  Jacques,  103  Cal.  280.  284,  37 
Pac.  186. 

208.  Same— Cause  of  action  la  made  up 
of  facts  upon  which  plaintiff's  right  to  sue 
is  based,  and  upon  which  defendant's  duty 
has  arisen,  coupled  with  facts  which  con- 
stitute latter's  wrong. — Hutchinson  v. 
Ainsworth,  73  Cal.  452,  467,  2  Am.  St.  Rep. 
823,   15  Pac.   182. 

204.     Same — Cause    limited    by    pleadings, 

— Case  can  not  be  made  broader  than  it 
appears  by  allegation  either  by  evidence  of 
facts  or  stipulations  as  to  facts,  nor  can 
a  party  by  mere  force  of  facts  admitted  or 
proven  become  entitled  to  relief  to  which 
he  would  not  have  been  entitled  had  his 
case  been  resisted  only  by  general  demur- 
rer interposed  to  pleadings  upon  which  he 
relies. — Hicks  v.  Murray,  43  Cal.  515,  522. 

208.     Same— Facts    only    to    be    stated. — 

This  means  facts  as  contradistinguished 
from  law,  from  argument,  from  hypothesis, 
and  from  evidence  of  facts.  A  legal  infer- 
ence or  conclusion  from  facts  should  not 
be  stated;  that  is  not  province  of  pleadings 
amder  our  system,  which  is  to  develop  facts. 
Argument  in  pleading  is  equally  inappro- 
priate. Hypothetical  statements  are  im- 
proper, for  court  is  not  to  deal  with  hypo- 
thetical cases,  but  with  facts  of  case  in 
hand. — Green  v.  Palmer,  15  Cal.  412,  414, 
76  Pac.  492.  See  Piercy  v.  Sabin,  70  Am. 
Dec.  692.  10  Cal.  22,  28;  Dreux  v.  Domec. 
18  Cal.  83,  88;  Smith  v.  Richmond,  19  Cal. 
476,  483;  Levinson  v.  Schwartz,  22  Cal.  229, 
230,  231;  Bowen  v.  Aubrey,  22  Cal.  566,  569; 
Grewell  v.  Walden,  23  Cal.  165,  169;  O'Con- 
nor v.  Dingley,.26  Cal.  11;  Johnson  v.  Santa 
Clara  County,  28  Cal.  545,  547;  Willson  v. 
Cleaveland,  30  Cal.  192,  200;  Patterson  v. 
Keystone  M.  Co.,  30  Cal.  360,  364;  Larco 
v.  Casaneuava,  30  Cal.  560,  565;  Moore  v. 
Besse,  30  Cal.  570,  572;  Sacramento  Co.  v. 
Bird.  31  Cal.  66,  72;  Miles  v.  McDermott,  31 
Cal.    271,    273;    Racouillat    v.    Rene,  .  32    Cal. 
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450,  456;  Jones  v.  Petaluma,  36  Cal.  230,  233; 
Joseph  v.  Holt,  37  Cal.  250,  251;  Bruck  v. 
Tucker,  42  Cal.  346,  351;  Harris  v.  Hille- 
gass,  54  Cal.  463,  470;  Thomas  v.  Desmond, 
63  Cal.  426,  427;  Feeney  v.  Howard,  79  Cal. 
525,  12  Am.  St.  Rep.  162,  4  L.  R.  A.  826,  21 
Pac.  984;  Spring  Valley  W.  W.  v.  San  Fran- 
cisco, 82  Cal.  286,  321,  16  Am.  St.  Rep.  116,  6 
L.  R.  A.  756;  22  Pac.  910,  1046;  Fredericks  v. 
Tracy,  98  Cal.  658,  660,  33  Pac.  750;  Mc- 
Caughey  v.  Schuette,  117  Cal.  223,  224,  59 
Am.  St.  Rep.  176,  46  Pac.  666,  48  Pac.  1088; 
People  v.  Jones,  123  Cal.  299.  55  Pac.  992. 

200.  Same— Facts  set  up  in  pleading  de- 
termine Its  character  and  sufficiency. — Mc- 
Dougald  v.  Hulet,  132  Cal.  154,  160,  64  Pac. 
278. 

See  Holmes  v.  Richet,  38  Am.  Rep.  54, 
66  Cal.  307,  Meeker  v.  Dalton,  75  Cal.  164, 
16  Pac.  764;  Gregory  v.  Bovier,  77  Cal. 
121,   19   Pac.   282. 

207.  Same— Facto  which  code  requires 
to  be  stated  as  constituting  cause  of  ac- 
tion can  only  mean  traversable  facts  as 
distinguished  from  propositions  or  conclu- 
sions of  law;  since  it  is  former,  and  not 
latter,  that  can  with  any  propriety  be 
said  to  constitute  cause  of  action. — Dye 
v.   Dye,    11   Cal.    163,    168. 

208.  Same— Facts  must  be  distinguished 
from  evidence  of  facts.  The  latter  pertains 
to  trial  and  has  no  place  in  pleadings. — 
Green  v.  Palmer,  76  Am.  Dec.  492,  15  Cal. 
412,    415. 

200.  Same— Failure  to  allege  facts— Ex- 
clusion of  evidence  Is  necessary  conse- 
quence of  failure  to  allege  facts.  Every 
fact  which  if  controverted  plaintiff  will  be 
compelled  to  prove  in  order  to  maintain 
action  must  be  stated. — Jerome  v.  Steb- 
bins,  14  Cal.  "467,  458. 

210.  Same— Law  Itself  should  not  be 
pleaded  where  petition  or  complaint  states 
facts  which  warrant  relief  prayed  for. — 
People  ex  rel.  Miller  v.  San  Diego,  86  Cal. 
369,  371,  24  Pac.  727. 

211.  Matters  of  law  are  not  necessary 
to  be  alleged  in  complaint. — Sacramento 
Co.   v.   Bird,   31  Cal.   66,  72. 

212.  Matters  implied  by  law  need  not  be 
pleaded.— Wilhoit  v.  Cunningham,  87  Cal. 
453,  458,  25  Pac.  675.  See  Kraner  v.  Hal- 
sey,  82  Cal.  209,  22  Pac.  1137. 

213.  Same — Pleadings  do  not  subserve 
purpoMe  Intended  by  code  when  court  is 
compelled  to  surmise  many  of  essential 
facts  upon  which  points  turn. — Gates  v. 
Lane,   44   Cal.   392,   397. 

214.  Same— Presumption  of  law  should 
not  be  stated,  or  at  least  need  not  be 
stated,  in  complaint.— Henke  v.  Eureka 
Endow.  Assoc,  100  Cal.  429,  432,  34  Pac. 
1089. 

215.  Same — Probative  facts  are  not 
necessary  to  be  averred  In  complaint.  — 
Dambmann  v.  White,  48  Cal.  439,  450. 


216.  Probative  facts  will  be  stricken  out 
as  surplusage  on  motion. — Miles  v.  McDer- 
mott,    31    Cal.    271,    273. 

217.  Same— Removal  of  county  seat — 
What  facts  to  be  pleaded. — All  facts  neces- 
sary to  removal  of  county  seat  are  not 
required  to  be  set  out  in  pleading;  it  is 
sufficient  if  complaint  avers  that  county 
seat  was  removed. — Babcock  v.  Goodrich, 
47  Cal.  488,  612. 

218.  Same— Statement  of  facts  must  be 
concisely  made,  and  when  once  made 
should  not  be  repealed. — Green  v.  Palmer, 
76    Am.    Dec.    492,    15    Cal.    412,    417. 

210.  Same — Same— As  to  statements  In 
complaint  of  evidentiary  as  distinguished 
from  ultimate  facts  relating  to  dissolution 
of  partnership,  see  Harris  v.  Hillegass,  54 
Cal.    463,    467,    470. 

220.  Same— Sufficiency  of  complaint. — If 
facts  are  stated  showing  liability  of  de- 
fendant, complaint  must  be  sustained,  not- 
withstanding they  are  imperfectly  stated. 
—Ryan  v.  Jacques,  103  Cal.  280,  284,  37  Pac. 
186.  See  Tehama  County  v.  Bryan,  68  Cal. 
57,  8  Pac.  673;  Harnish  v.  Bramer,  71 
Cal.  155,  11  Pac.  888;  Brown  v.  Weldon,  71 
Cal.  393,  12  Pac.  280;  Hughes  v.  Alsip,  112 
Cal.  587.  590,   44  Pac.  1027. 

221.  Same— Surplusage. — Matters  of  evi- 
dence alleged  in  complaint  must  be  re- 
garded as  surplusage,  and  may  be  stricken 
from  complaint. — Gates  v.  Salmon,  46  Cal. 
362,  379. 

222.  Irrelevant  and  surplus  matter,  al- 
though objectionable,  does  not  necessarily 
vitiate  complaint. — Smith  v.  Matthews,  81 
Cal.   120,    121,    22   Pac.   409. 

223.  Same — Ultimate  facts  and  not  prior 
or  probative  facts  should  be  set  forth. — 
Green  v.  Palmer,  76  Am.  Dec.  492,  15  Cal. 
412,    416. 

224.  Irregularities  or  defects  in  state- 
ment of  cause  of  action  may  be  waived  by 
failing  to  answer,  or  answering  to  merits; 
but  defective  cause  of  action  is  not  cured 
by  failure  to  answer  or  by  verdict. — Har- 
mon v.  Ashmead,  60  Cal.  439,  442.  See  Abbe 
v.  Marr,  14  Cal.  210;  Choynski  v.  Cohen,  2 
Am.  St.  Rep.  476;  39  Cal.  501,  502;  Lincoln 
v.  Iron   County,   103  U.  S.  412,   26  L.  ed.   518. 

225.  H  unbend  and  wife— Allegation  of 
marriage. — It  is  not  necessary  in  an  action 
for  goods  sold,  where  the  caption  of  the 
complaint  states  that  the  plaintiffs  are 
husband  and  wife,  that  the  complaint 
should  contain  an  allegation  of  marriage; 
such  words  are  purely  descriptio  persona?. 
— Morton  v.  Shannon,  26  Cal.  App.  689,  147 
Pac.    1179. 

As  to  wife  being  given  enlarged  powers 
In  bringing  and  defending  action  by  amend- 
ments 1913  and  1921  to  section  370,  ante,  see, 
ante,   §  370,  note  pars.  1-2. 

220.  Inconsistent  allegations — In  same 
count. — Where  complaint  in  same  count  al-. 
leges    transfer    of    property    by    firm,    and 
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then  that  transfer  was  made  by  one  part- 
ner without  consent  or  knowledge  of  other, 
and  was  whole  property  of  Arm,  held  that 
such  allegations  are  inconsistent  because 
one  partner  has  no  power  or  authority  to 
make  such  transfer  except  in  certain  con- 
tingencies which  did  not  arise  in  this  case, 
and  that  first  allegation  can  not  be  con- 
strued  as  mere  conclusion  because  rule  is 
that  pleadings  are  to  be  construed  most 
strongly  against  pleader. — Perkins  v.  Brock, 
80  Cal.  320,  321,  22  Pac.  194. 
See   par.    228,   this   note. 

227.  Inconsistency    tn    complaint— Effect 

of. — In  an  action  brought  to  avoid  a  deed 
made  by  the  former  husband  of  the  plain- 
tiff to  their  minor  sons,  upon  the  ground 
that  the  deed  did  violence  to  her  rights  in 
the  community  property  and  that  it  was 
conceived  and  executed  in  fraud  of  her 
rights,  and  also  to  avoid  a  deed  on  the 
ground  of  fraud  subsequently  made  by  her 
to  one  of  such  sons  of  her  undivided  inter- 
est in  the  property  as  heir  at  law  of  the 
other  son,  whose  death  occurred  subse- 
quent to  the  first  deed,  there  is  no  error 
in  allowing  the  plaintiff  on  the  trial  to 
abandon  her  contention  touching  her  right 
to  the  community  property  and  in  resting 
her  action  upon  a  demand  for  relief  against 
the  deed  which  had  been  fraudulently  ob- 
tained from  her  by  her  son,  based  upon 
the  validity  of  the  first  deed. — Turner  v. 
Turner,  173  Cal.  782,  161  Pac.  980. 

228.  Same— Inconsistent    allegations. — In 

an  action  for  damages  for  injuries  causing 
death  sustained  while  preparing  to  alight 
from  a.  street-car,  the  plaintiffs  have  the 
right  to  allege  in  one  count  that  the  car, 
after  stopping,  suddenly  started,  and  in  a 
separate  count  that  after  the  car  had 
slowed  down  and  arrived  near  or  at  the 
place  where  it  usually  stopped  to  allow 
passengers  to  alight,  and  while  the  de- 
ceased was  alighting  therefrom,  the  de- 
fendant's agents  and  servants  negligently 
caused  the  car  to  be  suddenly  and  violently 
jerked  and  started  forward. — Froeming  v. 
Stockton  Elec.  R.  R.  Co.,  171  Cal.  401,  168 
Pac.  712. 
See  par.  226,  this  note. 

229.  Injunction— Enlargement  of  ditch— 
Omission  of  word  "material." — Where  a 
complaint  for  an  injunction  to  prevent  en- 
largements of  a  water  ditch  the  omission  of 
the  qualifying  word  "material"  before  "en- 
largements" was  of  no  consequence  where 
enlargements  previously  made  are  set  out, 
and  It  Is  shown  that  the  damage  therefrom 
was  serious. — Barr  v.  Branstetter,  42  Cal. 
App.    725,    184   Pac.    409. 

280.     Same     Same— "Irreparable      injury." 

— In  such  a  suit,  where  the  complaint  al- 
leges that  the  enlargements  will  result  In 
overflowing  plain tifTs  land  and  render  it 
unfit  for  cultivation,  the  facts  show  suf- 
ficiently "irreparable  Injury." — Barr  v. 
Branstetter,  42  Cal.  App.  726,  184  Pac.  409. 


281.  Items   of  account— Neen   not  be  set 

oat  in  complaint.  It  is  sufficient  to  state 
facts  constituting  cause  of  action  in  ordi- 
nary and  concise  language,  and  if  defend- 
ant desires  further  particulars  he  may  call 
for  them  under  provisions  of  section  459 
post. — Knight  v.  Russ,  77  Cal.  410,  413,  19 
Pac.  698. 

282.  Judgment  reversed  —  Where  one 
count  In  complaint  setting?  forth  contract 
Is  defective  in  not  containing  averment  of 
performance  or  refusal  to  perform  on  part 
of  the  plaintiff,  judgment  must  be  reversed, 
notwithstanding  other  counts  may  be  good, 
where  verdict  is  general,  and  it  is  not  cer- 
tain upon  which  of  counts  it  was  founded. 
— Barron  v.  Frink,  30  Cal.  486,  488.  See 
Hunt  v.  San  Francisco,  11  Cal.  250,  258: 
Barnes  v.  Hurd,  11  Mass.  59;  Oibbs  v. 
Dewey,  5  Cow.   (N.  Y.)   503,  505. 

233.  Distinguished!  In  Bernstein  v. 
Downs,  112  Cal.  197,  204,  44  Pac.  557,  hold- 
ing that  rule  stated  in  preceding  para- 
graph has  no  application,  where  counts 
are    sufficient    against    general    demurrer. 

284.  Same  Judgment  can  not  be  sus- 
tained unless  proof  established  cause  of 
action  alleged  in  complaint,  even  though 
different  cause  of  action  be  fully  proven. 
— Nicholas  v.  Randall,  186  Cal.  426,  431,  69 
Pac.  26.  See  Benedict  v.  Bray,  2  Cal.  251. 
256,  56  Am.  Dec.  332;  Stout  v.  Coffin,  28  Cal. 
65;  Mondran  v.  Goux,  51  Cal.  151;  Devoe  v. 
Devoe,  51  Cal.  543;  Murdock  v.  Clarke,  5» 
Cal.  683;  Bryan  v.  Tormey,  84  Cal..  126,  130, 
24  Pac.   319. 

288.  Same— One  rood  count  In  complaint 
sustained  by  nndlnars  is  sufficient  to  sup- 
port judgment,  which  will  not  be  reversed 
because  of  insufficient  statement  of  other 
causes  of  action. — Terrill  v.  Terrill,  10» 
Cal.  413,  417,  42  Pac.  137.  See  Hunt  v.  San. 
Francisco,  11  Cal.  250,  258;  Barron  v.  Frink. 
30  Cal.  486,  488;  Bernstein  v.  Downs,  112: 
Cal.    197,    204,    44    Pac.    657. 

288.     Same  —  Substantial      averment      or 
facta,   though    defective    in    form    and   cer- 
tainty, are  sufficient  to  support  verdict   or 
default  Judgment. — People  v.  Rains,  23  Cal. 
127,   180. 

287.  Same — Verdict  and  judgment  will- 
stand  when  counts  are  sufficient  as  against 
general  demurrer. — Bernstein  v.  Downs,  112 
Cal.  1^7,  204,  44  Pac.  667. 


Lack   of   precision   and   directness— 
Not    to    be    countenanced,    but    not   fatal. — 

Lack  of  precision  and  directness  essential 
to  good  pleading  should  not  be  counten- 
anced, but  for  defects  of  this  character 
complaint  can  not  be  held  insufficient  as 
against  general  demurrer. — Halleck  v. 
Mixer,  16  Cal.  674,  578. 


289.  Libel  and  slander— In  Japan 
Chinese  lanjruaaje  Complaint  must  n-Ive 
translation. — In  an  action  for  a  libel  which 
was  published  in  the  Japanese  and  Chinese 
language,  It  is  not  necessary  to  set  forth. 
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the  Japanese  and  Chinese  figures  or  char- 
acters employed  in  the  publication  thereof. 
Judicial  proceedings  in  this  state  are  re- 
quired under  section  24  of  article  4  of  the 
constitution,  to  be  conducted  in  the  Eng- 
lish language;  and  a  correct  translation  of 
the  libel  into  the  English  language  is  there- 
by required,  alleging  it  to  be  such,  without 
requiring  a  copy  of  the  original  to  be  in- 
serted in  the  complaint. — Stevens  t.  Ko- 
bayshi,  20  Cal.  App.  153,  154,  128  Pac.  419. 
See,   post,   8  460  and  note. 

240.  Material  and  ultimate  facta  —  DIs- 
tln**ulsbed  from  argument,  hypothesis,  and 
from  evidence,  are  required  by  code. — 
Thomas  v.  Desmond,  63  Cal.  426,  427.  See 
Piercy  v.  Sabin,  10  Cal.  22,  27,  70  Am.  Dec. 
692;  Green  v.  Palmer,  16  Cal.  412,  415,  76 
Am.  Dec.  492;  Bo  wen  v.  Aubrey,  22  Cal.  566, 
569;  Grewell  v.  Walden,  23  Cal.  165;  Moore 
v.  Murdock,  26  Cal.  514;  Willson  v.  Cleave- 
land,  30  Cal.  192,  200;  Miles  v.  McDermott, 
31  Cal.  271;  Racouillat  v.  Rene,  32  Cal.  450, 
456;  People  ex  rel.  Miller  v.  San  Diego,  85 
Cal.  369,  371,  24  Pac.  727;  Lataillade  v. 
Orena,  91  Cal.  565,  678,  26  Am.  St.  Rep.  219, 
27  Pac.  924. 

241.  Same— Material  allea-atlon  defined  to 

be  one  which  is  essential  to  claim  and  can 
not  be  stricken  from  pleading  without  leav- 
ing it  insufficient. — Canfield  v.  Tobias,  21 
Cal.  349,  861;  Racouillat  v.  Rene,  82  Cal. 
450,  456. 

As  to  defining*  material  allegation,  see, 
post,  §  468  and  note. 

242.  Same — Material  facta  can  not  be  left 
to  Inference,  argument  or  hypothesis,  but 
must  be  expressly  and  in  terms  affirmed. — 
Joseph  v.  Holt,  87  Cal.  250,  255. 

248.  Material  allegations  must  be  dis- 
tinctly stated,  and  are  not  to  be  inferred 
from  doubtful  and  obscure  language.  — 
Campbell  v.  Jones,  38  Cal.  507,  509. 

244.  Same—Matters  of  substance  not  sup- 
plied by  recitals.  —  Matters  of  substance 
which  are  preliminary  or  collateral  to  in- 
strument pleaded  can  not  be  supplied  by  re- 
citals in  Instrument. — Mayor  of  Los  An- 
geles v.  Signoret,  50  Cal.  298,  299. 

245.  Same— Motion  to  strike  oat  Imma- 
terial matters.  —  Irrelevant  or  immaterial 
matter  does  not  affect  sufficiency  of  com- 
plaint, and  can  not  be  reached  by  demur- 
rer, but  such  matter  should  be  made 
subject  of  motion  to  strike  out. — Bremner 
v.  Leavitt,  109  Cal.  130,  133,  41  Pac.  859. 

246.  Matters  of  presumption— Need  not 
be  averred. — Under  the  rule  that  the  pre- 
sumptions of  law  need  not  be  pleaded,  it 
is  unnecessary  to  allege  that  a  contract  is 
In  writing,  which,  in  order  to  be  valid  under 
the  statute  of  frauds,  must  necessarily  be 
written. — Cuthill  v.  Peabody,  19  Cal.  App. 
304,  125  Pac.  926. 

247.  Matters   of   substance  —  In    sjeneral, 

matters  of  substance  must  be  alleged  in 
direct  terms  and  not  by  way  of  recital  or 
general  reference. — Silvers  v.  Grossman,  183 


Cal.  696,  192  Pac.  634,  approving  doctrine  in 
City  of  Los  Angeles  v.  Signoret,  50  Cal.  298; 
Burkett  v.  Griffith,  90  Cal.  532,  25  Am.  St. 
Rep.  151,  13  L.  R.  A.  707,  27  Pac.  527; 
Hibernia  Sav.  &  L.  Soc.  v.  Thornton,  117 
Cal.  481,  483,  49  Pac.  573;  Estate  of  Cook, 
137  Cal.  184,  190,  69  Pac.  968. 

248.  Matters  act  up  to  meet  defense— 
Nature  and  effect  of. — Matter  set  up  to  meet 
defense  which  it  was  supposed  would  be 
made  to  action  may  become  material  as 
evidence,  but  has  no  proper  or  legitimate 
connection  with  complaint. — Boles  v.  Cohen, 
16  Cal.  150,  161,  162. 

As  to  anticipating  defense,  see  pars.  45- 
47,  this  note. 

249.  Money  received— -Complaint  In  com- 
mon counts. — That  the  common  counts  for 
money  had  and  received  can  be  used  to  re- 
cover money  by  pleading  fraudulent  repre- 
sentations was  recognized  at  common  law, 
and  that  such  practice  is  permissible  under 
the  code  in  this  state  is  declared  in  Minor  v. 
Baldridge,  128  Cal.  190,  65  Pac.  783.— Wink- 
ler v.  Jerrue,  20  Cal.  App.  556.  129  Pac.  804, 
806. 


As   to 

note. 


common  counts,  see  par.   184,  this 


As  to  ria-ht  to  maintain  action  for  money 
bad  and  received  In  absence  of  privity  of 
contract,  see  note  Ann.  Cas.  19 ISA,  477. 

As  to  risjrbt  to  maintain  action  for  money 
bad  and  received  aaralnst  several  defend- 
ants, see  note  Ann.  Cas.  191SA,  935. 

250.  Same—  Agents  of  corporation  —  Di- 
version  by  —  Complaint,   sufficiency    of. — In 

an  action  against  a  partnership,  agents  of 
a  corporation,  and  the  corporation  for 
money  received  by  such  corporation  from 
the  plaintiff  through  the  wrongful  diversion 
by  such  agents  to  the  purchase  of  such  cor- 
porate stock,  the  complaint  held  to  state  a 
good  cause  of  action  against  both  the  cor- 
poration and  the  agents. — Gray  v.  Ellis,  164 
Cal.  481,  129  Pac.  791,  793. 

261.  One  who  gives  money  to  an  agent 
of  two  corporations  with  the  agreement 
that  such  agent  shall  purchase  stock  in  the 
corporation  designated  by  the  plaintiff  has 
the  right  to  insist  that  such  subscription 
shall  be  applied  to  the  purchase  of  the  des- 
ignated stock,  and  where  the  agent  has 
wrongfully  purchased  stock  In  the  other 
corporation,  it  will  be  no  defense  to  an 
action  by  plaintiff  for  money  received  that 
the  stock  of  either  corporation  was  of  equal 
value. — Gray  v.  Ellis,  164  Cal.  481,  129  Pac. 
791,   798. 

252.  Necessity  for  evidence  — To  estab- 
lish   Importance    and    materiality    of    facts* 

and,  as  necessary  consequence  of  their 
omission,  insufficiency  of  complaint. — Jer- 
ome v.  Stebbins,  14  Cal.  457,  469. 

268.  Office  of  complaint— To  aver  Issu- 
able facts  which  constitute  cause  of  ac- 
tion, and  not  evidence  to  prove  facts. — 
Racouillat  v.  Rene,  32  Cal.  450,  456. 
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254.  Ownership— Allegation  that  party  Is 
owner  of  real  property  is  an  allegation  of 
ultimate  fact  and  not  of  conclusion  of  law. 
— Payne  v.  Treadwell,  16  Cal.  220,  221,  242; 
Garwood  v.  Hastings,  38  Cal.  216,  217;  Fer- 
rer v.  Home  Mut.  I.  Co.,  47  Cal.  416,  431; 
Turner  v.  White,  73  Cal.  299,  300,  14  Pac.  794. 


Plaintiff— Can  not  rely  upon  crow- 
bill aa  statin*  cause  of  action  In  hla  be- 
half, for  obvious  reason  that  party  who 
seeks  relief  must  himself  state  facts  upon 
which  he  relies  for  such  relief. — Mercier  v. 
Lewis,  39  Cal.  532,  635. 

256.  Pleading    Items    of    damages— Effect 

of. — The  fact  that  several  of  the  items  en- 
tering into  the  damage  are  formally  alleged 
in  the  complaint  does  not  preclude  the 
plaintiff  from  praying  for  judgment  for  the 
total  damages  suffered,  of  which  such  items 
are  a  part. — Tucker  v.  Cooper,  172  Cal.  663, 
158  Pac.  181. 

As  to  complaint  tn  action  for  personal 
Injuries,  setting  up  future  damages  In  pain 
and  suffering,  etc.,  see  par.  87,  this  note. 

257.  In  an  action  to  recover  damages  it 
is  not  necessary  that  the  amount  claimed 
to  have  been  sustained  be  alleged  in  the 
complaint,  if  it  contains  a  prayer  in  a  spe- 
cified amount. — Tucker  v.  Cooper,  172  Cal. 
663,   158  Pac.  181. 

258.  Promissory  note— -Allegation  of  Its 
non-payment. — It  is  essential  to  good  oom- 
plaint  upon  note  that  non-payment  be  al- 
leged as  failure  to  pay  constitutes  breach. 
To  allege  that  "the  note  nor  no  part  there- 
of has  been  paid,"  or  to  allege  that  "defend- 
ant has  not  paid  said  note  or  any  part 
thereof"  is  sufficient. — Hawley  Brothers  H. 
Co.  v.  Brownstone,  123  Cal.  643,  646,  56  Pac. 
468.  See  Frisch  v.  Caler,  21  Cal.  71;  Rob- 
erts v.  Treadwell,  50  Cal.  520;  Scroufe  v. 
Clay,  71  Cal.  123,  125,  11  Pac.  882;  Ryan  v. 
Holliday,  110  Cal.  385,  337,  42  Pac.  891; 
Richards  v.  Lake  View  L.  Co.,  115  Cal.  642, 
47  Pac.  688;  Hurley  v.  Ryan,  119  Cal.  71,  61 
Pac.  20. 

250.  Same— Non-payment  —  Sufficient  al- 
legation of. — Allegation  in  complaint  "that 
defendant  has  not  paid  said  sum  of  five 
hundred  dollars,  nor  any  part  thereof,  but 
the  same  is,  with  interest  thereon,  from 
June  10.  1889,  till  paid,  still  due  in  United 
States  gold  coin  and  wholly  unpaid";  held 
complete  allegation  of  non-payment.  — 
Rawlinson  v.  Christian  P.  A.  P.  Co.,  139  Cal. 
620,  621,  73  Pac.  468. 

200.     Same— Same  —  Insufficient  averment 

of. — In  action  upon  promissory  note,  and 
where  only  averment  in  complaint  as  to 
broach  of  appellant's  contract  to  pay  note 
is  this,  "that  the  whole  of  said  note  is 
owing  from  said  defendants  to  said  plain- 
tiff," held  that  such  averment  is  not  aver- 
ment of  fact  of  non-payment  and  that  com- 
plaint in  such  case,  which  contains  no  other 
averment  does  not  state  facts  sufficient  to 
constitute  cause  of  action. — Knox  v.  Buck- 
man  C.  Co.,  139  Cal.  598,  599,  78  Pac.  428. 
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201.  Result — Reached  by  presumption  of 

law  may  be  fact  equally  with  that  attained 
by  deduction  of  same  fact  from  existence  of 
other  and  evidentiary  facts.  An  act,  deed, 
circumstance  or  event  is  none  less  fact  be- 
cause reached  as  conclusion  of  law. — Levins 
v.  Rovegno,  71  Cal.  273,   276,  12  Pac.  161. 

202.  Right  to  recover— -Upon  two  differ- 
ent legal  grounds. — It  is  only  necessary  for 
plaintiff  to  state  facts  of  case  in  ordinary 
and  concise  language,  and,  if  such  facts 
show  that  he  has  right  of  action  against 
defendant,  it  is  sufficient,  even  though  com- 
plaint also  shows  that  he  has  right  to  re- 
cover upon  two  different  legal  grounds. — 
Mills  v.  Barney,  22  Cal.  240,  247. 

208.  Rules  and  usage  of  trade  and  com- 
merce—Relied upon  by  plaintiff  in  stating 
his  cause  of  action  should  be  pleaded. — 
Goldsmith  v.  Sawyer,  46  Cal.  209,  212. 

204.  Stockholder's  liability— It  is  essential 
to  statement  of  cause  of  action  under  pro- 
vision of  constitution  and  section  322,  Civil 
Code  that  complaint  state  proportion  which 
stock  owned  by  defendant  at  time  debt  sued 
for  was  insured  bears  to  whole  prescribed 
stock  at  same  time,  or  that  it  state  facts 
from  which  such  proportion  can  be  deduced. 
— Bidwell  v.  Babcock,  87  Cal.  29,  32,  26  Pac. 
752. 

205.  Theory  of  complaint  —  Defendant's 
right  to  rely  upon.  —  Defendant  may  pre- 
sume that  case  will  be  tried  in  accordance 
with  theory  indicated  by  facts  as  stated 
in  complaint,  and  relief  prayed  for,  and 
where  in  an  action  for  damages  for  simple 
trespass,  and  where  testimony  might  be  con- 
fined to  issues  as  to  trespass  charged,  and 
evidence  precluded  upon  different  defense, 
held  that  upon  judgment  entered  to  corre- 
spond with  relief  asked  in  complaint  there 
is  nothing  present  in  record  by  which  court 
can  determine  affirmatively  that  trial  court 
erred  in  refusing  to  enter  judgment  for 
restitution,  etc. — Nevada  Co.  &  S.  C.  Co.  v. 
Kidd,  37  Cal.   282,  303. 

As  to  theory  of  case,  see  par.  6,  this  note; 
94  Cent.  L.  J.  388,  406. 

200.  Trespass — As  ultimate  fact. — In  ac- 
tion brought  to  recover  damages  for  false 
Imprisonment  ultimate  fact  is  commission 
of  trespass  by  person  arresting  and  impris- 
oning without  probable  cause,  or  without 
lawful  authority  to  do  so. — Hlrsch  v.  Rand 
39  Cal.  315,  318. 

207.  Turpitude  of  plaintiff— Facts  shows 
In  complaint. — Where  plaintiff  asserts  his 
own  turpitude  by  showing  In  pleadings  his 
attempt  by  way  of  reprisal  or  otherwise  to 
swindle  another,  who  becomes  victim  of  his 
own  arts,  courts  of  law  will  not  entertain 
any  discussion  on  subject,  but  will  termin- 
ate controversy  by  shutting  their  doors  in 
face  of  intruder. — Abbe  v.  Marr,  14  Cal.  210 
212. 

208.  Ultimate  facts — As  facts  In  Issue 

Ultimate  facts  upon  which  recovery  is  had 
— facts  which  if  found  other  way  recovery 
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must   have  been   different — are   facts  In   is- 
-sue. — Marshall  v.  Shafter,  32  Cal.  176,  193. 

288.  Written  instrument  —  Rule  a*  to 
pleading  of. — To  enable  the  pleader  to  adopt 
the  rule  that  a  written  instrument  may  be 
pleaded  in  haec  verba  the  instrument  must 
•show  upon  its  face  in  direct  terms,  and  not 
by  implication,  all  the  facts  which  the 
pleader  would  have  to  allege  under  the 
mode  oft  pleading:  by  averment. — Silvers  v. 
Grossman,  183  Cal.  696,  192  Pac.  634,  fol- 
lowing Joseph  v.  Holt,  37  Cal.  260,  263. 

270.  Same— Same— Ambiguity  In  Instru- 
ment. — In  those  cases  in  which  the  instru- 
ment is  not  free  from  defect  or  ambiguity 
in  those  particulars,  some  definite  construc- 
tion must  be  put  upon  it  by  averment  or  the 
pleading  will  be  subject  to  general  demur- 
rer.— Silvers  v.  Grossman,  183  Cal.  696,  192 
Pac.  534,  approving  doetrine  In  Durkee  v. 
Cota,  74  Cal.  313.  16  Pac.  5;  Lambert  v.  Has- 
kell, 80  Cal.  611,  22  Pac.  327;  Merkeley  v. 
Fisk,  179  Cal.  748,  178  Pac.  945;  Hill 
v.  McCoy,  1  Cal.  App.  159,  81  Pac.  1015. 

271.  Same— Same— Same— Construction  In 
pleading;  —  Material  averment.  —  Where  a 
-written  instrument  attached  to  a  pleading 
is  ambiguous  and  the  construction  put  upon 
It  by  the  averments  of  the  pleading  is  one 
of  which  the  instrument  is  readily  sus- 
ceptible, such  averments  can  not  be  dis- 
regarded as  surplusage,  as  may  be  done 
where  an  instrument  is  unambiguous  and 
the  construction  is  an  erroneous  one,  and 
the  pleader  is  bound  by  his  interpretation. 
— Silvers  v.  Grossman,  183  Cal.  696,  192  Pac. 
534. 

IV.     DEMAND   OF   RELIEF— SUBDIVI- 
SION   3. 

Aa  to  relief  where  prayer  in  omitted,  see, 
post,  8  680  and  note. 

272.  Any    relief    embraced     in    laaues  — 

Granted. — Judgment  in  action  based  upon 
assumpsit,  where  court  found  that  certain 
sums  should  be  deducted  from  amount 
claimed,  and  that  balance  in  accounting 
should  be  awarded  plaintiff,  Is  not  er- 
roneous upon  ground  that  plaintiff  had 
mistaken  his  remedy,  i.  e.,  that  action 
should  have  been  an  accounting  and  not 
in  assumpsit,  for  reason  that  where  issues 
are  clearly  and  intelligibly  presented  in 
complaint  and  answer,  court  is  authorized 
to  grant  any  relief  embraced  therein. — Hurl- 
butt  v.  Spaulding  S.  Co.,  93  Cal.  55,  57,  28 
Pac.  795. 

272a.  Blending;  of  action  at  law  with  pe- 
tition—For  ancillary  relief  to  equity  side  of 
court  is  admissible  under  our  system  of 
practice;  but  to  prevent  confusion  and  pre- 
serve simplicity  and  directness  requisite  in 
averments  of  Complaint  in  action  at  law, 
grounds  of  equity  interposition  should  be 
stated  subsequently  to  and  distinct  from 
those  on  which  judgment  at  law  is  sought. 
— Natoma  W.  &  M.  Co.  v.  Clarkin,  14  Cal. 
544,  645,  548;  More  v.  Masslnl,  32  Cal.  590, 
696. 


273.  Character  of  complaint— An  to  relief 
—Misnomer. — Complaint  while  setting  forth 
single  cause  of  action  may  at  same  time 
ask  for  different  relief  from  different  de- 
fendants, according  as  they  are  connected 
with. this  cause  of  action,  and  character  of 
complaint  is  to  be  determined  from  its  con- 
tents rather  than  from  misnomer  on  part; 
of  pleader. — Security  L.  &  T.  Co.  v.  Mat- 
tern,   181  Cal.  326,  330,  63  Pac.  482. 

274.  Court  la  authorised  to  try  case  as 
made— And  to  grant  any  relief  embraced  in 
issues — where  facts  are  stated  in  complaint 
in  clear  and  intelligible  language  and  de- 
fendants answered  thereto.  —  Hurlbutt  v. 
Spaulding  S.  Co.,  93  Cal.  55,  67,  28  Pac.  795; 
Blumberg  v.  Birch,  99  Cal.  416,  418,  37  Am. 
St.  Rep.  67,  34  Pac.  102. 

275.  Jurisdiction  —  Amount  for  which 
judgment  Is  demanded  In  complaint  deter- 
mines jurisdiction.  —  Rodley  v.  Curry,  120 
Cal.  541,  543,  52  Pac.  999. 

276.  Legal  and  equitable  relief— Are  ad- 
ministered In  same  forum  according  to  same 
general  plan.  Party  can  not  be  denied  relief 
merely  because  his  facts  do  not  entitle  him 
to  relief  at  law,  or  merely  because  he  is 
not  entitled  to  relief  in  equity,  as  the  case 
may  be.  He  can  be  sent  out  of  court  only 
when  upon  his  facts  he  is  entitled  to  no 
relief,  either  at  law  or  in  equity.  There- 
fore, in  law  proceeding,  if  upon  facts  stated 
in  complaint  plaintiffs  would  have  been 
entitled  to  relief  in  equity  under  old  sys- 
tem of  practice,  complaint  is  sufficient. — 
Grain  v.  Aldrich,  38  Cal.  614,  520,  99  Am. 
Dec.  423. 

277.  Prayer  of  complaint— Does  not  con- 
clude question  of  Jurisdiction  regardless  of 
allegations  on  which  it  Is  founded. — Len- 
hardt  v.  Jennings,  119  Cal.  192,  199,  48  Pac. 
56,  51  Pac.  195.  See  Jackson  v.  Whartenby, 
5  Cal.  94. 

278.  Same— Determining  nnture  of  action. 

— Where  facts  may  authorize  different  judg- 
ments and  may  constitute  two  or  more  dif- 
ferent causes  of  action,  prayer  becomes 
significant  and  may  determine  nature  of 
action. — Nevada  Co.  &  S.  C.  Co.  v.  Kidd,  37 
Cal.  282,  304.  See  People  v.  MIer,  24  Cal. 
61;  Arrington  v.  Li  scorn,  34  Cal.  365,  375, 
94  Am.  Dec.  722. 

270.  Same— For  general  relief. — Court  of 
equity  will  not,  even  under  prayer  for  gen- 
eral relief,  permit  a  party  to  go  beyond 
general  scope  of  case  made  by  bill,  and 
will  not  ordinarily  permit  bill,  framed  for 
one  purpose,  answer  for  another  and  dis- 
tinct purpose,  especially  if  defendant  might 
be  surprised  or  prejudiced  thereby. — John- 
son v.  Polhemus,  99  Cal.  240,  244,  33  Pac. 
908. 

280.     Same— For  leaa  thaa  amount  due. — 

Although  the  plaintiff,  by  praying  for  less 
than  is  his  due,  exposes  himself  to  the  risk, 
in  case  of  default,  of  having  to  take  judg- 
ment for  a  limited  relief,  he  does  not.  by 
the  mere  filing  of  his  complaint,  irrevocably 
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surrender  or  release  the  balance  of  his  de- 
mand. The  complaint  is  still  subject  to 
amendment,  and  it  Is  also  possible  that  the 
defendant,  by  answering:,  may  enlarge  the 
scope  of  the  relief  to  any  extent  consistent 
with  the  case  made  by  the  complaint  and 
embraced  within  the  issue. — Casslnella  v. 
Allen,  168  Cal.  677,  144  Pac.  746. 

281.  Same — la  equity. — Where  a  cause  of 
action  is  equitable  in  character  the  prayer 
of  the  complaint  presenting:  the  same  may 
be  disregarded,  where  the  facts  pleaded 
are  sufficient  to  support  the  decree. — Wake- 
field v.  Wakefield,  16  Cal.  App.  116,  116  Pac. 
309. 

282.  Same— Preventive    relief—Damages. 

— Where  allegations  in  complaint  are  suffi- 
cient to  entitle  plaintiff  to  introduce 
proofs  as  to  any  damages  suffered  by  him 
ft  does  not  impair  its  sufficiency  to  estab- 
lish also  his  right  to  equitable  relief,  nor 
is  it  any  objection  to  complaint  that  judg- 
ment for  damages  for  preventive  relief  is 
sought  in  same  action. — Bradley  v.  Anglo- 
American  G.  C.  Co.,  102  Cal.  627,  682,  86  Pac. 
1011. 

283.  Prayer  of  complaint  can  not  be  de- 
murred to. — Bailey  v.  Dale,  71  Cal.  34,  37, 
11  Pac.  804.  See  Rollins  v.  Forbes,  10  Cal. 
299,  300. 

284.  Same— Power  of  legislature  to  retal- 
iate practice  In  equity  eases. — Because  con- 
stitution confers  upon  superior  court  juris- 
diction   In    cases    of    equity.    It    does    not 


follow  that  legislature  is  thereby  prohibited 
from  regulating1  practice  and  proceedings 
in  such  cases,  and  it  therefore  can  not  be 
doubted  that  legislature  possesses  power  to 
regulate  practice  of  granting  preventive 
relief. — Wright  v.  Superior  Court,  139  Cal. 
469,  474,  73  Pac.  145. 


Same— Sufficiency  of  prayer  by  ref- 
erence.— The  prayer  of  an  amended  cross- 
complaint,  by  reference  to  the  original 
answer  and  cross-complaint,  was  held  to  be 
sufficient  to  support  a  judgment  in  accord- 
ance with  such  prayer.  The  original  cross- 
complaint  was  attached  to  the  answer,  and 
the  prayer  in  conclusion  was  as  much  a  part 
of  the  latter  as  the  former.  So  considered, 
it  remained  as  part  of  the  files  in  the  case, 
and  the  reference  thereto  was  sufficient. — 
Wakefield  v.  Wakefield,  16  Cal.  App.  116,  116 
Pac.  309. 

286.  Relief  may  be  varied— Though  cause 
of  action  set  forth   In   complaint  be  single, 

as  it  is  often  necessary,  in  order  that  plain- 
tiff obtain  full  justice,  that  relief  granted 
him  be  as  varied  and  diversified  as  means 
that  have  been  employed  by  defendant  to 
produce  grievance  complained  of. — Wicker- 
sham  v.  Crittenden,  93  Cal.  17,  32,  28  Pac. 
788.  See  Montgomery  v.  McLaury,  143  Cal. 
88,  87,  76  Pac.  964. 

287.  Right  to  botb  legal  and  equitable  re- 
lief-—Based  upon  same  facts*  when. — San 
Diego  W.  Co.  v.  San  Diego  F.  Co.,  108  Cal. 
549,  656,  29  L.  R.  A.  889,  41  Pac.  495. 


§426a.    STATEMENT  OF  FACTS  IN  DIVORCE  COMPLAINT.    In   an 

action  for  divorce  the  complaint  must,  set  forth,  for  the  statistics  required  to 
be  collected  by  the  state  bureau  of  vital  statistics,  among  other  matters  as  near 
as  can  be  ascertained  the  following  facts : 

1.  The  state  or  country  in  which  the  parties  were  married. 

2.  The  date  of  marriage. 

3.  The  date  of  separation. 

4.  The  number  of  years  from  marriage  to  separation. 

5.  The  number  of  children  of  the  marriage,  if  any,  and  if  none,  a  statement 
of  that  fact. 

6.  The  ages  of  the  minor  children. 

History:    Enactment  approved  May  20,  1913,  Stats,  and  Amdts.  1913, 
p.  232.    In  effect  August  10,  1913. 


1.  Action  for  divorce— Allegation  of  wil- 
ful neglect. — Complaint  charging-  defendant 
with  wilful  neglect,  does  not  state  facts 
sufficient  to  constitute  cause  of  action,  be- 
cause it  does  not  comply  with  this  section. 
This  Is  not  within  class  of  cases  in  which 
charge  Is  sufficient  if  it  follows  language 
of  statute,  because  section  of  code  which 
defines  wilful  neglect  includes  within  con- 
struction two  sets  of  facts  differing  from 
each  other. — Devoe  v.  Devoe,  61  Cal.  643, 
645. 

As  to  divorce,  adultery  as  ground,  plead- 


ing  generally,    see   Kerr's   Cyc.    Civ.    Code. 
2d  ed..  8  93  and  note  pars.  26,  27,  31-35. 

As  to  divorce  and  separation,  alimony* 
pleadings  relating  to,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  §  137  and  note  pars.  169-172. 

Aa  to  divorce,  desertion  as  ground,  com- 
plaint in,  see  Kerr's  Cyc.  Civ.  Code.  2d  ed., 
8  96  and  note  par.  21;  8  96  and  note  pars! 
10-17;  8  98  and  note  par.  10. 

As  to  divorce,  extreme  cruelty  as  ground, 
pleading  of,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
f  94,  note. 
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As   to    divorce,   habitual    Intemperance   as  As  to  divorce,  supplemental  complaint  In, 

fround,  complaint  char  sins;,  see  Kerr's  Cyc.       see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,   3  92  and 
Civ.  Code,  2d  ed.t  §  106  and  note  pars.  7-9.  note  par.  73. 

As  to   divorce,  wilfni  neaiect  as  around,  As  to  Joinder  of  cause  of  action  tor  dl- 

complalat    charging-,    see    Kerr's    Cyc.    Civ.       vorce  with  cause  of  action   for  fraudulent 

Code,   2d  ed.,   §  105  and  note  par.  18.  transfer  of  property,  see,   post,   8  427,   note 

As    to    divorce,    necessary    allegation    la       Par*  81. 
cross-complaint,  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  §  92  and  note  pars.  80-85. 

§427.  WHAT  CAUSES  OF  ACTION  MAY  BE  JOINED.  [MUST  BELONG 
TO  SAME  CLASS.]  The  plaintiff  may  unite  several  causes  of  action  in  the 
same  complaint,  where  they  all  arise  out  of : 

1.  Contracts,  express  or  implied ; 

2.  Claims  to  recover  specific  real  property,  with  or  without  damages  for  the 
withholding  thereof,  or  for  waste  committed  thereon,  and  the  rents  and  profits 
of  the  same ; 

3.  Claims  to  recover  specific  personal  property,  with  or  without  damages 
for  the  withholding  thereof; 

4.  Claims  against  a  trustee  by  virtue  of  a  contract  or  by  operation  of  law ; 

5.  Injuries  to  character; 

6.  Injuries  to  person ; 

7.  Injuries  to  property; 

8.  Claims  arising  out  of  the  same  transaction,  or  transactions  connected  with 
the  same  subject  of  action,  and  not  included  within  one  of  the  foregoing  sub- 
divisions of  this  section. 

[Causes  united  must  belong  to  one  class.]  The  causes  of  action  so  united 
must  all  belong  to  one  only  of  these  classes,  and  must  affect  all  the  parties  to 
the  action,  and  not  require  different  places  of  trial,  and  must  be  separately 
stated ;  but  an  action  for  malicious  arrest  and  prosecution,  or  either  of  them, 
may  be  united  with  an  action  for  either  an  injury  to  character  or  to  the  per- 
son ;  provided,  however,  that  in  any  action  brought  by  the  husband  and  wife, 
to  recover  damages  caused  by  any  injury  to  the  wife,  all  consequential  damages 
suffered  or  sustained  by  the  husband  alone,  including  loss  of  the  services  of  his 
said  wife,  moneys  expended  and  indebtedness  incurred  by  reason  of  such 
injury  to  his  said  wife,  may  be  alleged  and  recovered  without  separately  stat- 
ing such  cause  of  action  arising  out  of  such  consequential  damages  suffered  or 
sustained  by  the  husband ;  provided,  further,  that  causes  of  action  for  injuries 
to  person  and  injuries  to  property,  growing  out  of  the  same  tort,  may  be  joined 
in  the  same  complaint,  and  it  is  not  required  that  they  be  stated  separately. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  64  of  Practice 
Act,  as  amended  1855,  Stats.  1855,  p.  196;  amended  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1901,  p.  133;  act  held  uncon- 
stitutional, see  history,  $  5  ante;  amendment  approved  March  20,  1907, 
Stats,  and  Amdts.  1907,  p.  705,  Kerr's  Stats,  and  Amdts.  1906-7,  p. 
438;  May  22,  1913,  Stats,  and  Amdts.  1913,  p.  219;  April  10,  1916, 
Stats,  and  Amdts.  1915,  p.  30.     In  effect  August  8,  1916. 
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CAUSES  OF  ACTION— WHAT  MAY  BE 

JOINED. 

I.  In  General,  1-12. 

H.  Contracts  —  Express  or  Implied  — 
Subdivision  1,  13-26. 

III.  Claims  to  Specific  Real  Property  — 

Subdivision  2,  27-33. 

IV.  Claims  to  Recover  Specific  Personal 

Property — Subdivision  3,  34-36. 

V.  Claims  Against  Trustee — By  Con- 
tract or  Operation  of  Law — Sub- 
division 4,  37-40. 

VI.  Injuries  to  Character — Subdivision 
5,  41-43. 

VII.  Injuries  to  Person  —  Subdivision  6, 
44-46. 

VIII.  Injuries  to  Property — Subdivision  7, 
47-60. 

IX.  Claims  Arising  Out  of  the  Same 
Transaction,  etc. — Subdivision  8, 
61-63. 

X.  Separate  Counts — Parties  Affected, 
65-108. 

I.  In  General. 

1.  As  to  joinder  of  different  counts — 
Permissible  under  California  stat- 
ute. 

2,3.  Same — Each  cause  of  action  should 
be  complete  in  itself. 

4.  Same — Inconsistent  counts. 

5.  Same — Multiplicity  of  counts,  effect 

of. 

6.  Same — Two  or  more  counts  stating 

but  a  single  cause  of  action. 

7.  Same — Same — Editorial  note. 

8.  Construction  of  section — Action  for 

divorce  and  an  action  to  set  aside 
conveyance,  can  not  be  joined. 

9, 10.  Pleading  by  reference  and  adoption 
— Sanctioned  in  California. 

11, 12.  Same  —  Criticism  of  method  of 
pleading. 

II.  Contracts  —  Express  or  Implied — Sub- 

division 1. 

13.  Action  upon  contract — Unliquidated 

damages. 

14.  Action  for  accounting — Winding  up 

affairs  of  copartnership. 

15.  Action   for  breach  of  contract — In- 

juries from  tort. 

16.  Action  for  work  and  labor — Joinder 

with  assigned  demands. 

17.  Conversion    of    personal    property — 

Breach  of  contract. 

18.  Damages   for  breach   of  contract — 

Quantum  meruit. 

19,  20  Election  between  counts — Claim  for 
commissions — Reasonable  value  of 
services. 

21.  Express    and     implied    contracts  — 
Joinder  of  causes. 


22.  Internet  on  principal  debt — Not  sep- 

arate cause. 

23.  Owners    of    property    adjacent    to 

street-improvements — Not    parties 
to  contract. 

24,25.  Several  causes  of  action — Uniting 
of.  * 

26.  Specific  performance— Action  to  re- 
cover money. 

IIL  Claims  to   Specific  Real  Property — 
Subdivision  2. 

27, 28.  Action  brought  to  recover  possession 
of  several  distinct  and  separate 
parcels  of  land — Damages — Rents 
and  profits. 

29.  Claims  to  recover  "rents  and  prof- 
its" —  "Damages    in    withhold- 
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30.  Complaint  showing  cause  of  action 

— Joinder  with  action   for  recov- 
.  ery  of  specific  personal  property. 

31.  Ejectment  by  wife  against  husband 

— Damages  for  withholding. 

32.  Recovery  of  land — Necessary  to  en- 

title to  rents,  etc. 

33.  Recovery  under  Practice  Act. 

IV.  Claims  to  Recover  Specific  Personal 

Property — Subdivision  3. 

34.  Action    to    recover — With    damages 

for  injury. 

35.  Damages  arising  from  single  wrongs. 

36.  Wrongs     perpetrated     at     different 

times. 

V.  Claims  Against  Trustee— By  Contract 

or  Operation  op  Law — Subdivision  4. 

37.  Claims  founded  on  different  trusts. 

38.  Cause  of  action  to  quiet  title — Not 

covered  by  this  subdivision. 

39.  Complaint  stating  two  causes  of  ac- 

tion—  Ejectment   and   for  estab- 
lishing trust. 

40.  Two   causes   of   action — To   enforce 

distinct  and  different  trusts. 

"VT.  Injuries  to  Character — Subdivision  5. 

41.  Action  for  conspiracy — Libel. 

42.  Action  for  slander — Malicious  prose- 

cution. 

43.  Injury  to  property— To  character. 
VII.  Injuries  to  Person — Subdivision  6. 

44.  Injury  to  person — To  property. 

45.  Same — Same — Forcible  trespass. 

46.  Misjoinder  under  former  practice 

Damages — Personal  tort. 

viu.  Injuries  to  Property — Subdivision  7. 

47.  Action  for  distinct  nuisances — Any 

number  of  may  be  joined. 

48.  Action  brought  to  abate  nuisance 

And  to  recover  damages. 
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49.  Action  to  enjoin  blasting  operations 

— Damages. 

50.  Action    for   damages    for   diverting 

water — And  for  injunction  to  re- 
strain. 

51.  Action  to  quiet  title — And  to  declare 

deed  a  mortgage. 

52.  Action     to     restrain     diversion     of 

water — Damages. 

53.  Cause    of    action    involving    water- 

right — Improper  joinder. 

54.  Cause    of   action    for   damages    for 

trespass — Injunction  to  restrain. 

55.  Complaint  for  trespass — Joined  with 

action    for   value   of   property  — 
Damages. 

55a.  Count  for  injury  to  property  — 
Joined  with  count  for  injuries  to 
person. 

56.  Same— Same — Amendment  of  1915. 

57.  Injury   to   property  —  Independent 

injuries. 

58.  Mining  claims — Action  for  injuries 

to. 

59.  Two  distinct  nuisances — Joinder  of. 

60.  Two  actions  of  ejectment — Separate 

tracts  of  land. 

IX.  Claims    Arising    Out    of    the    Sams 

Transaction,  etc. — Subdivision  8. 

61.  Action  to  set  aside  conveyance — To 

recover  possession  of  land. 

62.  Legal  and  equitable  causes  joined — 

Relief. 

63,  64.  ' '  Parts    of    same    transaction ' '    — 
Meaning  of. 

X.  Separate  Counts — Parties  Affected. 

65.  As  to  joinder  of  causes  of  action — 

Optional  with  plaintiff. 

66.  Action   to   quiet   title  —  Joinded   to 

mandamus  to  compel  commissioner 
to  execute  deed. 

67.  Action  upon  forfeitures — Statute  of 

1863. 

68.  Causes  of  action — Can  not  be  united 

except   when  authorized  by  stat- 
ute. 

69.  Same  —  Not   separately   stated   and 

numbered — Demurrer. 

70.  Complaint  —  Containing     but     one 

count — Uniting  therein  and   min- 
gling together  causes  of  action. 

71.  Same — Same — Stating  eighteen  sep- 

arate and   distinct   causes   of  ac- 
tion. 

72,  73.  Conspiracy — Alleging  several  wrongs 
in  one  count. 

74.  Construction  of  section — In  general. 

75.  Same  —  Where   complaint   includes 

two,     if    not    three,     of    several 
classes. 

76.  Conversion — Joined  to  claim  and  de- 

livery— Effect  of  failure  to  object. 


77.  Count    for    injuries    to    property  — 

Joinder  with  injunction. 

78.  Covenant   of   warranty — Joinder   of 

cause  of  action  against  estate  with 
cause  against  devisee. 

79.  Demurrer  —  Remedy   to   correct   im- 

proper joinder. 

80.  Same  —  Improper    uniting    of    two 

causes  of  action  in  complaint  is 
not  waived. 

81.  Divorce  —  Joinder    of     cause     for 

fraudulent  transfer  of  property. 

82.  Each  count — Must  contain  all  facts 

necessary. 

83.  Same  —  Where  separate   counts  are 

not  necessary. 

84, 85.  Election — When  can  not  be  required. 

86.  Forcible  entry  and  forcible  detainer 

— Are  distinct  offenses. 

87.  Same — Fraud  relied  on   in   forcible 

entry  and  forcible  detainer. 

88.  Same — Plaintiffs  can  not  amend. 

89.  Instructions  to  jury — As  to  number 

of  causes. 

90.  Misjoinder  of  causes — In  general. 

91.  Same — And  parties. 

92.  Same — Error  in  overruling  demurrer 

for — Not   prejudicial. 

93.  Same — Partnership    accounting   and 

injunction. 

94-  96.  Misjoinder  of  parties — In  general. 

97.  Motion — To  compel  plaintiff  to  elect 

between  counts. 

98.  Same — To   compel   plaintiff   to   sep- 

arately state. 

99.  Objection — That   distinct   causes   of 

action  are  not  separately  stated. 
100-102.  Personal   injuries   to   wife — Joinder 
of   cause   of  action   for   expendi- 
tures, etc.,  with  cause  to  recover 
damages  for  injuries. 

103:  Pleading  one  cause  of  action  —  In 
several  counts. 

104.  Separate  causes  of  action — Must  af- 

fect all  parties. 

105.  Specifications   of  sums   due  —  Upon 

several  causes. 

106.  Sufficiency   of  complaint  —  Assailed 

on  ground  that  several  causes  of 
action  are  not  separately  stated. 

107.  Toll-gatherer's    charges  —  Statutory 

penalties. 

108.  Uncertainty,    etc.,    of    complaint  — 

Number  of  counts. 

I.    IN  GENERAL. 

1.     Am    to    joinder    of    different    count*— 
PermlsMlble    under   the    California    ntntutea; 

and  where  several  counts  are  joined  in  one 
complaint,  the  pleading:  will  be  sufficient  if 
any  one  of  the  counts  Is  Rood. — Wilbur  v. 
Sanderson,  1  Cal.  Unrep.  663;  Remy  v.  Olds, 
88  Cal.  537,  26  Pac.  355.  See  Merrill  v. 
Kohlberg",  29  Cal.  App.  382,  155  Pac.  824. 
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As  to  Joinder  of  cause*  of  actions  or 
counts  being?  optional  with  plaintiff,  see  par. 

65,  this  note. 

As  to  Joinder  of  causes  of  action  In  sev- 
eral, flee  note  1  L.  R.  A.  125,  and  discussion 
and  authorities  in  21  R.  C.  L.  467,  8  33. 

2.  Sane— Each  cause  of  action  should  he 
complete  In  Itself;  one  count  can  not  be 
aided  by  another  count  in  the  same  com- 
plaint without  a  specific  reference  therein 
to  such  other  count. — Haskell  v.  Haskell, 
54  Cal.  262;  Baldwin  v.  Ellis,  68  Cal.  495, 
496,  9  Pac.  652;  Bidwell  v.  Babcock,  87  Cal. 
29,  33,  25  Pac.  752.  See  People  ex  rel.  At- 
torney-General v.  Stanford,  77  Cal.  360,  373, 
2  L.  R.  A.  92,  18  Pac.  85,  19  Pac.  693;  Cam- 
eron v.  Ah  Quong-,  8  Cal.  App.  310,  96  Pac 
1025. 

As  to  necessity  that  each  count  shall  con- 
tain all  facts  necessary  to  coastltute  a  cause 
of  action,  see   pars.   82,    83,   this   note. 

3.  In  those  cases  In  which  the  complaint 
consists  of  several  counts,  none  of  which 
are  complete  except  the  first  count,  the 
subsequent  counts  referring;  to  the  first 
count  for  the  matters  necessary  to  make 
them  complete  counts,  without  setting-  such 
matter  out  in  full,  an  appellate  court  will 
not  reverse  the  case  on  error,  because  of 
this  method  of  pleading;. — Pennie  v.  Hll- 
dreth,   81   Cal.   127,  22  Pac.   898. 

4.  Same— Inconsistent  counts  are  not  ob- 
jectionable, wliere  the  two  counts  embrace 
but  one  cause  of  action  growing  out  of  the 
same  transaction. — Stockton  Combined  Har- 
vester &  Agrlc.  Works  v.  Glenn  Falls  Ins. 
Co.,  121  Cal.  167,  53  Pac.  565. 

5.  Same— Multiplicity  of  counts  does  not, 
of  Itself,  render  the  complaint  either  am- 
biguous or  uncertain. — Damartin  v.  Albert, 
68  Cal.  277,  279,  9  Pac.  157. 

See,  also,  par.   108,  this  note. 

6.  Same  — Two  or  more  counts  statlna; 
hut  a  slnajle  cause  of  action,  which  is 
pleaded  in  this  manner  to  meet  any  possible 
phase  the  evidence  may  present  on  the  trial, 
the  form  of  pleading;  Is  unobjectionable,  and 
the  pleader  will  not  be  required  to  elect 
upon  which  count  he  will  go  to  trial. — Remy 
v.  Olds,  4  Cal.  Unrep.  240,  21  L.  R.  A.  645,  34 
Pac.  216;  Rucker  v.  Hall,  105  Cal.  425,  38 
Pac.  962;  Hopkins  v.  Contra  Costa  County, 
106  Cal.  566,  39  Pac.  933;  Estrella  Vineyard 
Co.  v.  Butler,  125  Cal.  232,  57  Pac.  980; 
Froeming-  v.  Stockton  Electric  R.  Co.,  171 
Cal.  401,  153  Pac.  712;  Rand  v.  Columbian 
Realty  Co.,  13  Cal.  App.  444,  110  Pac.  322. 

As  to  pleading?  one  cause  of  action  In  sev- 
eral counts  not  affecting-  substantial  rlg?ht 
of  party,  see  par.  103,  this  note. 

7.  Same— Same— Editorial  notet  The  pro- 
priety of  this  pleading;  is  open  to  serious 
question,  and  the  better  doctrine,  under  re- 
quirements of  the  reformed  procedural 
codes,  does  not  sanction  such  method  of 
pleading.  This  matter  is  fully  discussed 
and  the  authorities  collected,  in  II  Kerr's 
Pleading-  and  Practice,  section  830. 


8.  Construction  of  section — Action  for  di- 
vorce and  an  action  to  set  aside  convey- 
ance on  ground  of  fraud  are  not  causes  of 
action  allowed  to  be  united  under  this  sec- 
tion.— Cummlngs  v.  Cummingra  (Cat  1887), 
14  Pac.  562,  564. 

9.  Pleading  by  reference  and  adoption- 
Sanctioned  In  California,  and  the  pleader 
may  include  in  one  count  a  statement  of 
general  averments  common  to  all  the  counts, 
and  may  incorporate  those  statements  in 
subsequent  counts  by  reference  merely  and 
not  by  a  recital  thereof. — Green  v.  Clifford. 
94  Cal.  49,  29  Pac.  331;  Treweek  v.  Howard, 
105  Cal.  434,  39  Pac.  20.  See  Bernard  v. 
Sloan,  2  CaL  App.  737,  84  Pac.  232;  Harron, 
Rickard  &  McCone  v.  Wilson,  Lyon  &  Co., 
4  Cal.  App.  488,  88  Pac.  512. 

10.  This  adoption  and  incorporation  by 
reference  is  not  confined  to  the  counts  or 
parts  of  the  same  pleading;,  but  may  be 
extended  to  a  pleading"  filed  by  another 
party  in  the  suit,  or  to  a  pleading  filed  in 
another  action  in  the  same  court,  notwith- 
standing the  fact  that  such  other  action 
Is  not  the  foundation  of  the  Instance  action. 
— See  discussion  and  cases  In  II  Kerr's 
Pleadings  and  Practice,  |  730. 

11.  Same— Criticism  of  method  of  plead- 
ing; has  been  made  on  the  ground  that  it 
Is  slovenly  pleading,  and  while  convenient 
and  labor-saving:,  is  not  without  its  perils 
to  the  pleader.  In  those  instances  in  which 
the  paragraph  or  part  referred  to  and  In- 
corporated by  adoption  is  for  any  reason 
held  to  be  vulnerable  to  demurrer,  or  is 
stricken  out  on  motion, — and  more  than 
one  instance  of  this  kind  came  under  the 
observation  of  the  editor  when  In  the  active 
practice, — all  those  parts  or  counts  In  the 
pleading;  in  which  the  portion  stricken  out 
upon  demurrer  or  motion  are  incorporated 
by  reference  and  adoption  become  insuffi- 
cient because  they  fall  to  set  out  the  claim 
or  cause  of  action  fully  and  with  precision, 
and  the  pleader  is  under  the  necessity  of 
filing-  as  an  amended  pleading-  such  a  com- 
plaint as  he  should  have  filed  In  the  first 
instance — If  he  can  g-et  the  permission  of 
the  court  to  do  so,  or  he  must  dismiss  his 
action  and  commence  all  over  a  grain — if  the 
bar  of  the  statute  has  not  intervened. — See 
II  Kerr's  Pleading-  and  Practice,  §  730. 

12.  Some  pleaders  who  wish  to  use  this 
method  of  pleading*  by  reference  and  adop- 
tion, in  order  to  forestall  disaster  conse- 
quent upon  the  striking-  out  -of  the  part  or 
paragraph  referred  to  and  incorporated  by 
adoption,  set  out  In  a  numbered  prelim- 
inary statement  the  facts  essential  to  a 
complete  statement  of  each  count  or  cause 
of  action,  and  thereafter  separately  state 
and  number  the  various  counts,  referring; 
therein  to  the  preliminary  statement  and 
incorporating-  it  by  reference;  but  even  that 
method  of  pleading*  does  not  g*o  unchal- 
lenged. The  Louisiana  supreme  court  has 
said  that  a  defect  In  a  pleading-  by  reason 
of  a  defect  In  a  failure  to  set  out  the  claim, 
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count  or  cause  of  action  with  precision,  is 
not  cured  by  such  reference  and  incorpora- 
tion by  adoption. — See  Teal  v.  Lyons,  30 
La.  Ann.  1140. 

IL     CONTRACTS— EXPRESS  OR  IMPLIED 
—SUBDIVISION  1. 

18.     Actio*   upon   contract  —  Unliquidated 

damifei. — Action  upon  contract  for  direct 
payment  of  money  may  be  united  with  cause 
of  action  arising:  out  of  contract  wherein 
damages  for  its  breach  are  unliquidated  and 
for  which  plaintiff  is  not  entitled  to  writ  of 
attachment. — Baldwin  v.  Napa  &  S.  W.  Co., 
137  Cal.  646,  649,  70  Pac.  732.  See  Hathaway 
v.  Davis,  33  Cal.  161. 

14.  Action  for  accounting  —  Winding*  up 
affairs  of  copartnership,  though  separate 
and  independent  matters  in  sense  that  they 
are  varied  and  different  in  character,  are 
not  separate  causes  of  action  but  integral 
parts  of  one  and  same  cause. — Bremner  v. 
Leavitt,  109  Cal.  130,  131,  41  Pac.  859. 

15.  Action  for  breach  of  contract— Inju- 
ries from  tort. — Action  for  breach  of  con- 
tract can  not  be  Joined  with  cause  of  action 
for  injuries  resulting  from  tort. — Stark  v. 
Wellman,  96  Cal.  400,  401,  31  Pac.  259. 

10.  Action  for  work  and  labor  Joinder 
with  asslgrned  demands. — Action  for  work 
and  labor,  alleged  to  have  been  performed 
by  plaintiff  for  defendant  at  its  request, 
Joined  with  other  causes  on  account  of  work 
and  labor  alleged  to  have  been  performed 
by  other  parties  for  defendant  at  its  special 
instance  and  request,  and  by  such  parties 
sold  and  transferred  to  plaintiff,  held  prop- 
erly united  in  complaint. — Fraser  v.  Oak- 
dale  L.  &  W.  Co.,  73  Cal.  187,  190,  14  Pac. 
829. 

17.  Conversion  of  personal  property  — 
Breach  of  contract. — Where  complaint  al- 
leges in  one  count  violation  by  defendant  ot 
terms  of  express  contract,  and  in  second 
count  alleges  conversion  of  personal  prop- 
erty, held  that  two  causes  of  action  can 
not  be  Joined  under  provisions  of  this  sec- 
tion.— Stark  v.  Wellman,  96  Cal.  400,  401,  31 
Pac.   259. 

18.  Damages  for  breach  of  contract  — 
Quantum  meruit. — Where  first  cause  of  ac- 
tion stated  in  complaint  was  for  damages 
for  breach  of  actual  terms  of  contract,  with 
each  term  of  damage  separately  and  spe- 
cifically alleged,  and  all  summed  up  in  one 
general  allegation  of  damages,  and  where 
statement  of  second  cause  of  action  is  on 
quantum  meruit,  and  particularizes  each 
item  of  work  and  labor  performed  and  ma- 
terials furnished,  and  reasonable  value 
thereof,  held  that  several  causes  of  action, 
all  arising  out  of  contracts  expressed  or 
implied,  were  properly  united  in  same  com- 
•plaint. — Remy  v.  Olds,  88  Cal.  637,  541,  26 
Pac.  355. 


based  upon  an  alleged  sale  of  property  and 
claim  of  plaintiff  for  commissions,  with  sec- 
ond cause  of  action  based  upon  sale  made 
by  plaintiff  in  accordance  with  terms  of 
contract,  which  would  have  entitled  him  to 
commissions,  and  where  complaint  alleged 
that  defendant  made  sale  of  property  and 
concealed  knowledge  of  such  sale  from  him, 
both  causes  of  action  being  based  upon 
same  contract,  and  it  appearing  that  plain- 
tiff was  entitled  to  recover  upon  one  or  the 
other,  held  that  It  was  error  for  court  to 
compel  plaintiff  to  elect  between  counts, 
as  where  plaintiff  can  not  know  before  evi- 
dence is  all  In  precise  nature  of  defendant's 
liability  to  him,  he  may  state  his  cause  of 
action  variously  in  different  counts,  and 
should  not  be  compelled  to  elect  upon  which 
he  will  proceed. — Rucker  v.  Hall,  105  Cal. 
426,  429,  38  Pac.  962.  See  Wilson  v.  Smith. 
61  Cal.  209;  Sadler  v.  Olmstead,  79  Iowa 
121,  44  N.  W.  292;  Whitney  v.  Chicago  & 
N.  W.  R.  Co„  27  Wis.  327. 

20.  Where  two  causes  of  action  arise  out 
of  contracts  between  parties  and  are  set 
forth  in  complaint  in  two  counts,  first  aver- 
ring that  plaintiff  performed  labor  for  de- 
fendant and  alleging  reasonable  value  of 
services,  etc.,  and  second  averring  an  ex- 
press contract  by  which  defendant  agreed 
to  pay  plaintiff  salary  usual  to  mining  en- 
gineers and  superintendents,  and  averring 
reasonable  worth  of  such  services,  and,  fur- 
ther, under  said  express  contract,  alleging 
promise  upon  part  of  defendant  to  pay  fur- 
ther sum  of  one  thousand  dollars  as  bonus 
for  extra  services  performed  under  such 
contract,  held  that  there  was  no  error  in 
refusing  to  compel  plaintiff  to  elect  upon 
which  count  of  this  complaint  he  would 
rely,  as  two  causes  of  action  arose  out  of 
contracts  and  could  be  properly  Joined  un- 
der provisions  of  this  section  of  code. — 
Cowan  v.  Abbott,  92  Cal.  100,  101,  28  Pac. 
213. 

21.  Bxpress  and  Implied  contracts  — 
Joinder  of  causes. — Cause  of  action  arising 
upon  express  contract  may  be  properly 
Joined  with  another  cause  of  action  arising 
upon  an  implied  contract.  —  Olmstead  v. 
Dauphlny,  104  Cal.  636,  640,  38  Pac.  505. 

22.  Interest  on  principal  debt— Not  sep- 
arate cause.  —  Interest  on  principal  debt 
sued  for  does  not  constitute  separate  cause 
of  action. — Friend  &  T.  L.  Co.  v.  Miller,  67 
Cal.  464,  465,  8  Pac.  40. 

28.  Owners  of  property  adjacent  to  street- 
improvements — Not  parties  to  contract  be- 
tween contractor  and  superintendent  of 
streets  within  meaning  of  section  permit- 
ting Joinder  of  claims  which  "arise  out  of 
contracts,"  there  being  no  pretense  that 
laws  in  respect  to  streets  or  street-improve- 
ments warranted  any  such  Joinder. — Dyer  v. 
Barstow,  50  Cal.  652,  654. 


19.     Election    between    counts— Claim    for  As  to  rent,  actions  to  recover,  joinder  of 

eor.i missions— Reasonable  value  of  services.       causes,     etc.,     see     Kerr's     Cyc.     Civ.     Code, 
— Where  complaint  sets  up  cause  of  action,       2d  ed\,  {  1947  and  note  par.  79. 
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24.  fteveral  etMci  of  action — Unftlnjj  of 

where  they  arise  out  of  contracts,  are  prop- 
erly united  in  one  action. — Keller  v.  Hicks, 
22  Cal.  457,  4«2,  83  Am.  Dec.  78. 

25.  Several  causes  of  action  upon  con- 
trart*  for  direct  payment  of  money  may  be 
united  where  one  of  which  is  secured  by 
pledge  of  personal  property  while  others 
are  unsecured. — Baldwin  v.  Napa  St  S.  W. 
Co.,  137  Cal.  646,  649,  70  Pac.  732. 

2€.  gpeelne  performance— Actios  to  re- 
cover money. — Where  contract  alleged  is  an 
entirety,  and  defendant's  promises  were  all 
founded  upon  same  construction,  plaintiff 
may  a«k  for  money  Judgment  and  for  spe- 
cific performance  of  agreement  to  convey, 
and  It  is  his  duty  to  unite  both  in  same  ac- 
tion if  he  wishes  to  enforce  both. — Mann  v. 
Higgins.  83  Cal.  66,  68,  23  Pac.  206. 

III.     CLAIMS    TO   SPECIFIC   REAL,   PROP- 
ERTY—SUBDIVISION   2. 

27.  Action  broaght  to  recover  possession 
of  several  distinct  and  separate  parcels  of 
laad,  with  damages  in  respect  to  each,  may 
be  united  in  same  complaint  when  they  af- 
fect all  parties  to  action  and  do  not  require 
different  places  of  trial,  and  where,  when 
united,  several  causes  are  separately  stated. 
— Boles  v.  Cohen,  15  Cal.  150,  151.   152. 

28.  Claim  to  recover  specific  real  prop- 
erty, with  damages  for  withholding  thereof 
or  for  waste  committed  thereon,  and  rents 
and  profits  of  same,  may  under  our  code 
be  united  in  same  complaint. — Furlong  v. 
Cooney,  72  Cal.  322,  329,  14  Pac.  12. 

29.  Claims  to  recover  "rents  and  profits" 
— "DnmaftTes  la  withholding-*  included  In 
action  to  recover  specific  real  property  are 
treated  in  nature  of  alleged  trespass  for 
mesne  profits,  which  can  be  recovered  only 
after  or  contemporaneously  with  judgment 
for  possession  of  demanded  premises;  and 
when  united  with  ejectment  judgment  for 
such  damages  can  be  rendered  only  when 
there  is  also  judgment  for  recovery  of  pos- 
session.— Locke  v.  Peters,  65  Cal.  161,  163, 
3   Pac.   657. 

80.  Complaint  showing  cause  of  actlon-?- 
Jolnder  with  action  for  recovery  of  spe- 
cific personal  property. — Complaint  showing 
cause  of  action  for  recovery  of  specific  real 
property,  with  cause  of  action  for  recovery 
of  specific  personal  property,  where  facts 
stated  in  complaint  did  not  attempt  to  set 
forth  or  unite  two  causes  of  action,  is  not 
demurrable  upon  ground  of  misjoinder  of 
causes  of  action,  even  though  prayer  asked 
for  Judgment  for  specific  personal  property, 
but  facts  pleaded  did  not  entitle  to  such 
judgment,  as  prayer  of  complaint  is  not 
demurrable. — Rollins  v.  Forbes,  10  Cal.  299; 
Althof  v.  Conheim,  38  Cal.  230,  234,  99  Am. 
Dec.  363;  Bailey  v.  Dale,  71  Cal.  34,  11  Pac. 
804;  Levy  v.  Noble,  135  Cal.  559,  560,  67 
Pac.  1033. 

SI.     Ejectment  by  wife  against  husband— 
Damages    for    withholding;. — In    a    case    in 


which  a  husband  and  wife  are  living  apart, 
the  wife  having  been  compelled  to  leave  the 
property  occupied  as  a  home  which  was 
her  separate  property,  she  has  a  right  to 
recover  in  ejectment  from  the  husband 
under  the  provisions  of  section  370.  ante; 
and  she  also  has  the  right  to  recover  from 
the  husband  the  specific  property  with  dam- 
ages for  the  withholding  thereof  under 
the  provisions  of  subdivision  2  of  the  above 
section.— McDuff  v.  McDuff,  —  Cal.  App. 
— ,  187  Pac.  37,  following  doctrine  in  Nathan 
v.  Dierssen,  164  Cat  607-611,  130  Pac  12. 
As  to  ejectment,  see  par.  60,  this  note. 

32.  Recovery  of  land— Necessary  to  en- 
title to  rents,  etc— Specific  real  property, 
"with  damages  or  without  them/'  may  be 
recovered,  but  when  party  sues  to  recover 
such  property  with  damage*,  he  can  not 
recover  damages  If  he  falls  jotecover  prop- 
erty.— Carpentier  v.  Men  den  hall,  28  Cal.  484 
488,  87  Am.  Dec.  136. 

33.  Recovery  under  Practice  Act.— It  was 
competent  for  plaintiff  to  recover  real  prop- 
erty with  damages  for  withholding  it,  and 
rents  and  profits  all  in  same  cause  of  action 
and  as  one  cause  of  action.  The  act  did 
not  intend  merely  to  give  power  of  uniting" 
these  as  different  causes  in  one  action, 
but,  treating  recovery  of  real  estate  and* 
rents  and  profits  or  damages  as  one  cause 
of  action,  it  allowed  such  causes  to  be 
united.— Sullivan   v.   Davis,    4   Cal.   291,    292. 

IV.     CLAIM    TO    RECOVER    SPECIFIC 
PERSONAL    PROPERTY— SUBDIVISION    3. 

34.  Action  to  recover— With  damases 
for  Injury. — Cause  of  action  to  recover  spe- 
cific personal  property,  with  or  without 
damages,  for  withholding  thereof,  can  not 
be  united  with  cause  ot  action  for  Injury 
to  property.— Hall  v.  Susskind,  109  Cal  202 
209,  41  Pac.  1012. 

35.  Damages  arising  from  single  wrong*. 

though  at  different  times,  make  but  one 
cause  of  action.— Hall  v.  Susskind,  109 
Cal.  203,  209,  41  Pac.  1012.  See  Bender- 
nagle  v.  Cocks,  19  Wend.  (N.  Y.)  207  32 
Am.  Dec.   448. 

36.  Wrongs  perpetrated  at  different  time 

by  same  person  or  by  different  persons  fur- 
nish separate  causes  of  action. — Hall  v 
Susskind,  109  Cal.  203,  209.  41  Pac.  1012! 
As  to  exemplary  damages  for  oppression, 
etc.,  misjoinder  In  action  for  conversion,  see 
Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §  3294  and  note 
par.   26. 

V.  CLAIMS  AGAINST  TRUSTEE— BY  CON- 
TRACT OR  OPERATION  OF  LAW- 
SUBDIVISION  4. 

37.  Claims    founded    on    different    trusts, 

one  lying  in  contract  and  other  arising  by 
act  and  operation  of  law,  may  be  properly 
united  in  complaint. — Burt  v.  Wilson  28 
Cal.  632,  639,  87  Am.  Dec.  142. 

38.  Cause    of    action    to    quiet    title Jtfot 

covered  by  this  subdivision.— Cause   of  ac- 
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tion  in  complaint  to  quiet  title  under  sec- 
tion 1738,  post,  must  fall  under  subdivision 
of  this  section  relating:  to  recovery  of  real 
property  or  under  subdivision  of  section  re- 
lating: to  injuries  to  property,  and  can  not 
be  held  to  be  within  purview  of  subdivision 
relating:  to  "claims  against  trustee  by  vir- 
tue of  contract  or  by  operation  of  law" 
(com.  dec). — Reynolds  v.  Lincoln,  71  Cal. 
183,  189,  9  Pac.  176,  12  Pac.  449;  but  see 
this  note,  par.  66,  for  decision  of  court  in 
bank  in  this  case,  conceding:  such  mis- 
joinder as  expressed  in  commissioners'  de- 
cision, but  holding:  that  as  such  misjoinder 
did  not  affect  substantial  rights  of  the 
parties,  a  judgment  thereon  would  not  be 
reversed  for  such   error. 

As  to  action  to  quiet  title,  see  par.  51, 
this  note. 

80.  Complaint  which  states  two  causes 
of  action— Ejectment  and  one  for  estab- 
lishing; of  trust. — Held  sufficient  where  there 
was  no  demurrer  for  misjoinder  of  causes 
of  action,  or  upon  any  other  ground. — 
Eversdon  v.  Mayhew,  85  Cal.  1,  8,  21  Pac. 
431.   24  Pac.  382. 

40.  Two  causes  of  action — To  enforce 
distinct  and  different  trusts,  respecting  dif- 
ferent tracts  of  land  and  arising  out  of 
different  acts  of  fraud  or  undue  influence, 
are  such  distinct  causes  of  action  as  may 
be  properly  united  under  subdivision  of  this 
section  providing  for  uniting  of  causes  of 
action  arising  out  of  "claims  against  trus- 
tee by  virtue  of  contract  or  by  operation  of 
law." — Murphy  v.  Crowley,  140  Cal.  141,  150, 
73    Pac.    820. 

As  to  joinder  of  beneficiaries  of  trust, 
necessity  of,  see  Kerr's  Cyc.  Civ.  Code,  2d 
cd.,    §  2267   and    note   par.   41. 

VI.  INJURIES  TO  CHARACTER- 
SUBDIVISION  5. 

41.  Action  for  conspiracy— Libel. — Ac- 
tion for  conspiracy,  which  in  second  as- 
pect is  action  for  publication  by  defend- 
ants of  libel  concerning  plaintiff,  and  in 
yet  another  aspect  is  action  for  malicious 
prosecution,  if  intended  to  be  relied  on  as 
separate  ground  of  damage,  should  have 
been  segregated  from  other  grounds,  and 
each  cause  of  action  separately  stated  in 
order  that  defendants  might  plead  to  each 
separately. — White  v.  Cox,  46  Cal.   169,   171. 

42.  Action  for  slander— Malicious  prose- 
cution.— Cause  of  action  for  slander  in 
charging  plaintiff  with  theft  may  be  united 
in  same  petition  with  cause  of  action  for 
malicious  prosecution  for  alleged  theft,  both 
being  for  "injuries  to  character"  within 
meaning  of  this  clause  as  man's  reputation 
may  be  destroyed  or  injured  as  effectually 
by  preferring  malicious  prosecutions  or  In- 
dictments against  him  as  by  spoken  or 
written  words. — Shore  v.  Smith,  15  Ohio 
St.  173.  See  Martin  v.  Mattison,  8  Abb.  Pr. 
(N.  Y.)  3:  Hull  v.  Vreeland,  18  Abb.  Pr. 
(N.  Y.)    182.     And   see   provision   in   section 

of  our  code  permitting  cause  of  action   for 


malicious  prosecution  to  be  united  with  an 
action  for  an  injury  either  to  character  or 
to  the  person. 

48.     Injury   to    property— To    character. — • 

Complaint  alleging  wrongful  acts  of  de- 
fendant by  which  property  is  damaged, 
character  injured  and  health  permanently 
impaired,  states  distinct  causes  of  action 
which  can  not  be  united  in  same  complaint. 
— Lamb  v.  Harbaugh,  106  Cal.  680,  689, 
39  Pac.   56. 

VIII.      INJURIES    TO    PERSON— SUBDIVI- 
SION   6. 

44.  Injuries   to    person  —  To    property.  — 

Where  cause  of  action  set  forth  in  first 
count  of  complaint  is  for  an  injury  to  per- 
son of  plaintiff,  while  that  which  is  set 
forth  in  second  count  is  for  Injury  to  his 
property,  and  in  addition  to  being  alleged 
to  be  "separate  cause  of  action,"  appears 
from  fact 8  alleged  to  have  arisen  subse- 
quent to  appearance  of  facts  set  forth  in 
first  count,  held  that  causes  of  action  were 
improperly  united. — Thelin  v.  Stewart,  100 
Cal.   372,   374,   34   Pac.   861. 

As  to  founder  of  counts  of  causes  of  ac- 
tion for  Injury  to  the  person  and  for  Injury 
to  the  property,  see  pars.   55-56,    this  note. 

45.  Same  —  Same  —  Forcible  trespass. — 

Causes  of  action  for  damages  to  person  and 
property,  based  upon  a  forcible  trespass  as 
the  wrongful  cause,  can  not  be  united  In 
one  action. — Schermerhorn  v.  Los  Angeles 
Pac.  R.  Co.,  18  Cal.  App.  454,  456,  123  Pac. 
351;  Lamb  v.  Harbaugh,  105  Cal.  680,  39  Pac. 
56;  Thelin  v.  Stewart,  100  Cal.  372,  34  Pac. 
861. 

46.  Misjoinder  under  former  practice— 
Damaves — Personal  tort. — As  to  misjoinder, 
under  former  practice,  of  action  for  dam- 
ages for  personal  tort,  with  demand  prop- 
erly cognizable  in  court  of  equity,  see  Mayo 
v.  Madden,   4  Cal.   27,   28. 

As  to  annulling;  marriages,  Joinder  of 
causes,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
§  82   and    note   par.    59. 

VIII.  INJURIES     TO     PROPERTY— SUBDI- 
VISION   7. 

47.  Action  for  distinct  nuisances-— Any 
number  may  be  Joined. — Any  number  of 
separate  causes  of  action  for  distinct  nui- 
sances may  be  joined  In  complaint  where 
they  affect  all  parties. — Astill  v.  South  Yuba 
W.  Co.,  146  Cal.  55,  57,  79  Pac.  594. 

48.  Action  brought  to  abate  nuisance— 
And  to  recover  damages  alleged  to  have 
been  caused  by  reason  thereof,  held  not 
to  state  different  causes  of  action,  and  not 
an  improper  Joinder. — Grandona  v.  Lovdal, 
70  Cal.   161,   163,   11    Pac.    623. 

40.  Action  to  enjoin  blast  Ins;  operations 
— Damages. — Where  action  was  brought  to 
enjoin  defendants  working  and  operating 
quarry  and  rock-crushing  plant,  and  where 
It  was  clear  that  allegations  of  complaint 
were   made   with  view  of  obtaining  an  in- 
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junction  against  defendants,  and,  except 
as  to  allegations  of  plaintiff's  injuries  to 
his  houses  from  blasts,  were  not  made 
basis  of  demand  for  damages,  held  that 
there  was  no  improper  joinder  of  causes  of 
action. — Rooney  v.  Gray  Bros.,  145  Cal.  753, 
756,  79  Pac.  523. 

50.  Action  for  damages  for  diverting;  wa- 
ter—And for  injunction  to  restrain  defend- 
ants from  further  diversion  thereof,  are 
improperly  Joined  where  plaintiffs  have  no 
joint  or  common  interest  in  damages  re- 
covered, and  where  it  cannot  be  determined 
upon  what  legal  basis  damages  should  be 
apportioned  between  them  if  recovered.— 
Foreman  v.  Boyle,  88  Cal.  290,  293,  26 
Pac.  94. 

51.  Action  to  quiet  title—And  to  declare 
deed  a  mortgage* — An  action  to  quiet  title 
and  that  deed  be  declared  to  be  mortgage 
arising  out  of  same  transaction,  held  not 
improperly  united  and  not  separate  causes 
of  action. — Louvall  v.  Grldley,  70  Cal.  507, 
509,  11  Pac.  777. 


A»  to  Joinder  of  mandamus  to  compel  ex- 
ecution of  deed,  see  par.  66,  this  note. 

52.  Action  to  restrain  diversion  of  water 

— Dimifei. — Action  to  restrain  alleged  di- 
version of  waters  and  for  damages  for  such 
alleged  diversion  where  water  was  carried 
by  various  ditches  to  certain  and  distinct 
parcels  of  land  owned  not  jointly  but  sep- 
arately by  different  plaintiffs,  and  where 
purpose  was  to  recover  five  hundred  dol- 
lars damages  alleged  to  have  been  done  to 
plaintiffs  in  aggregate,  held  improper 
joinder  of  cause  of  action  for  injunction 
which  was  ^common  to  all  plaintiffs,  with 
cause  of  action  for  damages  not  joint  as 
to  all  plaintiffs  but  several. — Barham  v. 
Hostetter,   67   Cal.   272,   274,   7   Pac.   689. 

53.  Cause  of  action  Involving  water- 
rla*ht— Improper  Joinder. — Cause  of  action 
alleging  entry  upon  "site  for  a  dam" — the 
"dam  constructed" — and  the  "land  on  which 
the  same  is  built,"  etc.,  held  improperly 
joined  in  complaint  involving  also  water- 
right.— Nevada  Co.  &  S.  C.  Co.  v.  Kidd,  43 
Cal.  180,  184.  See  Nevada  Co.  &  S.  C.  Co. 
v.  Kidd,  37  Cal.  282. 

54.  Cause  of  action  for  damage*  for  tres- 
pass—Injunction,  to  restrain. — Cause  of  ac- 
tion for  damages  for  trespass,  and  cause 
of  action  for  Injunction  to  restrain  further 
or  additional  trespass,  threatened  to  be 
committed  upon  same  property,  may  be 
joined. — Jacob  v.  Lorenz,  98  Cal.  332,  838, 
33   Pac.  119. 

55.  Complaint  for  trespass—Joined  with 
action  for  value  of  property— Damaares. — A 

eom plaint  for  trespass — may  be  joined  with 
action  for  value  of  property  destroyed  and 
for  damages. — Tendesen  v.  Marshall,  3  Cal. 

440. 

55a.  Count  for  Injury  to  property  — 
•Poinded  with  count   for  Injuries  to  person. 

— Causes  of  action  for  Injuries  to  property 


may  not  be  united  in  one  action  with  causes- 
of  action  for  injuries  to  the  person  or  to 
character.  —  Bowman    v.    Wohlke,    166    Cal. 
121,  136  Pac.  87. 
See  pars.  44  et  seq.,  this  note. 

As  to  Joinder  of  causes  of  action  and  the 
splitting  of  claim*  for  Injury  to  the  person, 
and  to  the  property,  see  note  Ann.  Cas» 
1912D,    256-263. 


5*.     Same— Same— Amendment    of    1915. — 

In  an  action  against  a  city  for  damages 
for  damming  water  onto  plaintiff's  land, 
causes  of  action  for  damages  to  property 
and  to  health  may  be  Joined,  under  the 
above  amendment. — Weisshand  v.  Peta- 
luma,  37  Cal.  App  296,  174  Pac.  955. 

57.  Injury  to  property— Independent  In- 
juries.— Under  subdivision  of  this  section 
(corresponding  to  subd.  7,  S  64  Pr.  Act), 
injuries  that  may  be  joined  are  independent 
and  distinct.  Property  injured  .may  be 
same  or  different;  it 'may  be  either  personal 
or  real;  title  of  plaintiff  to  redress  may  be 
original  in  respect  to  another  or  others,  or 
right  may  have  come  to  him  by  assign- 
ment; some  of  the  Injuries  complained  of 
may  be  legal  while  others  may  be  of  an 
equitable  character. — More  v.  Massini,  32 
Cal.   590,  595. 

58.  Mining  claims— Action  for  injuries  to* 

— Where  action  was  brought  for  injuries  to 
mining  claims  and  loss  of  gold-bearing* 
earth,  occasioned  by  negligent  building  of 
defendant's  dam  across  and  over  a  ravine 
upon  which  plaintiff's  claims  were  located* 
claims  being  above  dam,  and  where  com- 
plaint alleged  Injury  for  careless  construc- 
tion of  dam  and  reservoir,  whereby  gold- 
bearing  earth  of  plaintiff  was  washed  away 
and  lost,  and  alleged  other  injuries  done  to 
mining  claims  and  property;  held  causea 
were  properly  Joined,  as  gist  of  action  was 
not  erection  or  breaking  of  dam,  but  negli- 
gence— indirect  consequence  of  which  re- 
sulted in  injuries  complained  of. — Fraler  v. 
Sears  U.  W.  Co.,  12  Cal.  566,  568,  73  Am. 
Dec.   662. 

50.    Two    distinct    nuisances     Joinder    of* 

— Two  distinct  nuisances,  alleged  in  com- 
plaint, one  caused  by  negligence  of  de- 
fendant in  allowing  water  to  escape  from 
banks  of  ditch  owned  by  defendant  and  ex- 
tending over  plaintiff's  land;  other  alleged 
to  consist  of  reservoir  into  which  water 
from  ditch  flows,  which  reservoir  was  al- 
lowed to  become  filled  with  vegetable  mat- 
ter, which  became  rotten  and  decayed, 
thereby  causing  second  nuisance,  may  be 
properly  Joined  in  complaint,  and  fact  that 
they  are  not  separately  stated  in  complaint 
is  not  ground  of  demurrer. — Astill  v.  South 
Yuba  Water  Co.,  146  Cal.  65,  57,  79  Pac_ 
694. 

60.  Two  actions  of  ejectment— Separate- 
tracts  of  land. — Two  actions  for  ejectment 
brought  by  plaintiff  against  defendant  for 
two  separate  tracts  of  land,  all  in  one 
county,    which    upon    motion    of    defendant 
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■court  ordered  to  be  consolidated,  are  under 
this  section  held  properly  united,  and  this 
being  tfo.  court  under  section  1048,  post, 
•could  properly  order  consolidation. — Smith  v. 
Smith,  80  Cal.  828,  824,  21  Pac.  4.  22  Pac. 
186,  549.  See  Boles  v.  Cohen,  15  Cal.  150, 
151. 

As  to  ejectment  by  wife  against  hus- 
band, and  damages  for  withholding;,  see  par. 
31,  this  note. 

As  to  measure  of  damages  caused  by 
wrongful   occupation   of  real   property*   see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  55  3287,  3884 
and  notes. 

IX.  CLAIMS  ARISING  OUT  OF  THE  SAME 
TRANSACTION,    ETC.— SUBDIVISION    8. 

61.  Action  to  set  aside  conveyances  to 
recover  possession  of  land* — Action  to  set 
aside  conveyances  averred  to  be  fraudulent, 
and  to  recover  possession  of  land  to  which 
such  conveyances  related,  where  all  mat- 
ters complained  of  were  parts  of  one  trans- 
action and  design  to  defraud,  and  affect  all 
parties  who  defended  action,  may  be  joined 
and  prosecuted  In  same  action. — Pflster  v. 
Dascey,  65  Cal.  403,  405,  4  Pac.  393. 

62.  Legal  and  equitable  causes  Joined— 
Relief. — The  fact  that  both  legal  and 
equitable  causes  of  action  are  joined  in 
complaint  will  not  preclude  court  from 
granting-  full  relief  upon  both  if  warranted 
by  facts.  Where  both  causes  arise  out  of 
same  transaction,  and  are  founded  upon 
some  written  instrument,  whole  matter 
should  be  litigated  and  finally  settled  and 
determined  in  same  action.  —  Gray  v. 
Dougherty,  25  Cal.   266,   277. 

68.  "Parts  of  same  transaction"— Mean- 
In*;  of. — Where  complaint  sets  forth  facts  in 
two  counts,  first  being  in  regard  to  real 
estate  and  second  In  regard  to  deposits  in 
bank,  and  are  alleged  by  plaintiff  as  being 
parts  of  same  transaction,  and  were  de- 
murred to  on  ground  "that  such  complaint 
sets  up  two  counts  for  one  cause  of  ac- 
tion," held  that  counts  must  be  considered 
together  as  narration  of  facts  upon  which 
plaintiff  relies  for  recovery  inasmuch  as 
ground  stated  as  basis  of  demurrer  is  not 
ground  of  demurrer  under  the  code;  and  if 
facts  are  fully  set  out,  although  given  -in 
what  pleader  calls  separate  counts,  each 
numbered  into  separate  paragraphs,  it  can 
make  no  difference  and  can  not  injure  or 
prejudice  defendants  in  any  way. — Kyle  v. 
Craig,  125  Cal.   107,   111,   57  Pac.   791. 

64.  As  to  the  position  relative  to  the 
holding  that  there  was  no  basis  for  the  de- 
murrer under  the  provisions  of  section  480, 
post,  the  court  follows  the  doctrine  In 
Hentch  v.  Porter,  10  Cal.  568,  and  Bernero  v. 
South  British  &  Nat.  Ins.  Co.,  65  Cal.  886, 
4  Pac.  882. 

X.  SEPARATE  COUNTS— PARTIES 
AFFECTED. 


is  authorized  to  unite  different  causes  of 
action  in  a  single  complaint  he  Is  not  re- 
quired to  do  so.  The  right  of  joinder  is 
one  that  may  be  exercised  at  his  option 
and  a  defendant  can  not  complain  If  the 
plaintiff  brings  a  separate  action  as  to 
each  cause  of  action. — Realty  Const.  &  Mtg. 
Co.  v.  Superior  Court,  165  Cal.  543,  132  Pac. 
1048. 

As  to  Joinder  of  causes  of  actions  and 
counts,  see  pars.  1-7,  this   note. 

66.  Action  to  quiet  title  Joined  to  man- 
damus to  compel  commissioner  to  execute 
deed. — The  purchaser  at  a  commissioners' 
sale  under  a  Judgment  foreclosing  mechan- 
ics' lien  may  unite  a  proceeding  In  man- 
damus to  compel  the  commissioner  to  exe- 
cute a  deed  to  a  part  of  the  property  not 
included  in  the  original  deed  with  an  action 
to  quiet  title  to  all  of  the  property. — Mor- 
ris v.  Judklns,  36  Cal.  App.  413,  172  Pac. 
163. 

As  to  action  to  quiet  title,  see  par.  61, 
this  note. 

67.  Action  upon  forfeitures— Statute  of 
1868. — Where  action  was  brought  to  re- 
cover $31,400,  being  aggregate  sum  of  157 
forfeitures,  which  were  alleged  in  plain- 
tiff's complaint  to  have  been  incurred  by 
defendant  by  reason  of  an  overcharge  ex- 
acted of  defendant  on  purchase  by  him  at 
divers  times  of  157  tickets  for  fares  over 
defendant's  street  railroad,  held  that  under 
statute  of  1863  each  cause  of  action  or 
separate  forfeiture  should  be  prosecuted  or 
enforced  separately,  and  that  causes  of  ac- 
tion arising  under  said  act,  and  under  for- 
feitures could  not  be  united  In  same  ac- 
tion.— Smith  v.  Omnibus  R.  Co.,  36  Cal.  281, 
283.  See  Reed  v.  Omnibus  R.  Co.,  33  Cal. 
212. 

68.  Causes  of  action— Can  not  be  united 
except  when  authorised  by  statute. — Smith 
v.  Omnibus  R.  Co.,  36  Cal.  281,  283;  Dyer 
v.  Barstow,  50  Cal.  652,  654.  See  Reynolds 
v.  Lincoln,  71  Cal.  183,  190,  9  Pac.  176,  12 
Pac.  449;  Stark  v.  Wellman,  96  Cal.  400,  401, 
31  Pac.  259;  Mallory  v.  Thomas,  98  Cal.  644, 
33  Pac.  767;  Thelin  v.  Stewart,  100  Cal.  372, 
374,   34   Pac.   861. 


65.    As  to   Joinder  of  causes  of  action— 
Optional    with    plaintiff.— While    a   plaintiff 


Same— -Not  separately  stated  and 
numbered  —  Demurrer.  —  Where  causes  of 
action  are  not  separately  stated,  but  th* 
demurrer  to  the  complaint  was  not  on  this 
ground,  this  defect  will  be  considered  as 
waived  according  to  the  provisions  of  sec- 
tion 434,  post. — Barber  Asphalt  Paving  Co. 
v.  Crist,  21  Cal.  App.  1,  130  Pac.  435,  438. 
See  pars.  73,  98,  99,  106,  this  note. 

As  to  motions  to  compel  plaintiff  to 
separately   state   his   causes   of  action,   see 

pars.  98,  99,  106,  this  note. 

70.  Complaint— Containing  hut  one  count 
—  Uniting  therein  and  mingling  together 
causes  of  action  based  upon  Incurring  by 
plaintiff  of  sixty  dollars  costs,  etc.,  in  hav- 
ing to  bring  suit  against  defendant  to  force 
him  to  comply  with  his  agreement  in  writ- 
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ing  to  reconvey  certain  lands  to  plaintiff, 
which  he  had  before  that  conveyed  to  de- 
fendant, and  alleging-  also  cause  of  action 
based  upon  alleged  fraud,  malice,  and  op- 
pression of  defendant,  but  omitting  to  state 
facts  showing  such  fraud,  and  alleging  fur- 
ther cause  of  action  arising  from  breach  of 
defendant's  covenant  contained  in  instru- 
ment, alleged  to  bind  him  to  convey  prop- 
erty free  and  clear  of  all  encumbrances  and 
liens,  etc.,  held,  an  improper  mingling  of 
several  distinct  causes  of  action,  not  all  be- 
longing to  any  one  of  classes  mentioned  in 
this  section. — Cosgrove  v.  Fisk,  90  Cal.  75, 
76,  27  Pac.  66. 

See  par.   106,  this  note. 

71.  Same— Same— Statin*  eighteen  sep- 
arate and  dU timet  causes  of  action,  all   in 

one  count,  and  not  separately  stated,  and 
affecting  eighteen  different  persons,  to  wit, 
— the  state,  and  seventeen  separate  coun- 
ties,— is  defective  and  Is  not  authorized  un- 
der provision  of  this  section  providing  for 
uniting  several  causes  of  action  in  same 
complaint,  and  requiring  that  they  shall 
all  belong  to  one  class  and  affect  all  parties 
to  action,  and  must  be  separately  stated. — 
People  v.  Central  Pac.  R.  Co.,  83  Cal.  393, 
399,  400,   23  Pac  303. 

72.  Conspiracy— Allenina;  several  wrongi 
la  one  count. — A  complaint  in  an  action  for 
damages  for  a  conspiracy  which  in  a  single 
count  alleges  a  variety  of  wrongful  acts 
done  in  pursuance  of  the  conspiracy,  for 
each  of  which  a  separate  action  is  main- 
tainable, is  demurrable.  —  Bowman  v. 
Wohlke,   166  Cal.   121,   135  Pac.   37. 

73.  Where  causes  of  action  may  be 
united  they  must  be  separately  stated  in 
an  action  to  recover  damages  for  con- 
spiracy to  destroy  the  plaintiff's  business, 
claims  for  Injuries  to  character,  to  person, 
and  to  property  can  not  be  united  as  con- 
stituting a  single  cause  of  action. — Bow- 
man v.  Wohlke,  166  Cal.  121,  185  Pac.  37. 

As  to  causes  of  actios  not  separately 
stated  aad  numbered,  the  defect  reached 
by  demurrer,  see  pars.  69,  71,  106,  this 
note. 

74.  Construction    of   section— In    general. 

— There  is  no  requirement  in  code  that  dis- 
tinct causes  of  action  shall  correspond  or 
be  consistent  with  each  other. — Cowan  v. 
Abbott,   92   Cal.    100,   102,    28  Pac.   213. 

75.  Same  —  Where  complaint  Includes 
two,  If  not  three*  of  several  classes  enu- 
merated in  this  section,  and  does  not  sep- 
arately state  causes  of  action,  and  where 
they  are  united  in  one  count,  there  is  clear 
violation  of  provisions  of  act. — McCarty  v. 
Fremont,  23  Cal.  196,  197. 

76.  Conversion  Joined  to  claim  and  deliv- 
ery—Effect  of  failure  to  object. — Where  a 
complaint  in  an  action  charges  different 
causes  of  action  one  in  the  nature  of  a 
tort,  and  one  upon  a  contract,  without  sep- 
arately stating  and  numbering  same,  the 
complaint  is  subject  to  attack  by  demurrer 


under  the  provisions  of  section  430,  post; 
but  in  case  no  demurrer  Is  filed  therefore, 
the  objection  upon  such  ground  must  be 
deemed  to  have  been  waived,  under  the  pro- 
visions of  section  434,  post,  and  the  cause 
may  proceed  to  trial  upon  the  issues  joined 
by  the  complaint  and  the  answer. — Cass  v. 
Ocean  Park  Bath  Co.,  —  Cal.  App.  — ,  188 
Pac.   616. 

77.  Count  for  Injuries  to  property  — 
Joinder  with  Injunction.  —  In  an  action 
against  a  city  for  damages  for  draining 
water  onto  plaintiff's  land,  a  request  for  an 
injuncton,  does  not  work  a  misjoinder  of 
causes  of  action,  where  it  is  shown  by  the 
complaint  that  the  injury  to  both  person 
and  property  Is  continuing. — Weisshand  v. 
Petaluma,   37  Cal.  App.  296,   174  Pac.  955. 

78.  Covenant  of  warranty— Joinder  of 
causes  of  action  aarainnt  estate  with  cause 
aaralast  devisee* — A  cause  of  action  by  a 
foreign  corporation,  upon  a  rejected  con- 
tingent claim  based  upon  a  covenant  of 
warranty,  against  the  estate  of  the  de- 
ceased warrantor,  can  not  be  .united  with 
a  cause  of  action  against  the  devisee  of  the 
land  affected  by  the  warranty  to  recover  to 
the  extent  devised.  This  would  be  a  mis- 
joinder of  parties  defendant  because  of  the 
absence  of  unity  of  interest  of  the  parties. 
— Tropico  Land  &  Im.  Co.  v.  Lam  bourn, 
170    Cal.    33,    148    Pac.    206. 

79.  Demurrer— Remedy  to  correct  Im- 
proper Joinder. — Defect  in  complaint  which 
improperly  joins  two  causes  of  action  must 
be  taken  by  demurrer  or  it  is  waived  (cone, 
dec). — Reynolds  v.  Lincoln,  71  Cal.  183,  190, 
9    Pac.    176,    12   Pac.    449. 

80.  Same— Improper  uniting*  of  two 
causes  of  action  In  complaint  Is  not  waived 

by  defendant  submitting  to  trial  of  issues 
where  objection  to  uniting  causes  of  action 
is  previously  raised  by  demurrer. — Thelin 
v.   Stewart,    100   Cal.    372,    374,    34    Pac    861. 

81.  Divorce  Joinder  of  cause  for  fraud- 
ulent transfer  of  property. — The  above  sec- 
tion does  not  authorize  the  joinder  of  an 
action  for  divorce  with  an  action  to  de- 
clare fraudulent  a  transfer  of  property  and 
to  subject  it  to  the  payment  of  alimony, 
counsel  fees,  etc. — Weyer  v.  Weyer,  40  Cal. 
App.  765,  182  Pac.  776. 

82.  Bach  count— Must  contain  all  facts 
necessary  to  constitute  cause  of  action;  and 
its  defects  can  not  be  supplied  from  state- 
ments outside  of  it,  unless  expressly  re- 
ferred to  in  it;  and  not  then  if  matters 
omitted  relate  to  gravamen. — Haskell  v. 
Haskell,  54  Cal.  262,  265;  Baldwin  v.  Ellis. 
68  Cal.  495,  496,  9  Pac.  652;  Pennie  v.  Hil- 
dreth,  81  Cal.  127,  131,  22  Pac.  398;  Bid- 
well  v.  Babcock,  87  Cal.  29,  33,  25  Pac.  752; 
Green  v.  Clifford,  94  Cal.  49,  53,  29  Pac 
331;  Reading  v.  Heading,  96  Cal,  4,  30  Pac. 
803;  Hopkins  v.  Contra  Costa  Co.,  106  Cal. 
566,  570.  39  Pac.  933.  See  Barlow  v.  Burns* 
40   Cal.    351. 

See,  also,  pars.  2-3,  this  note. 


rit.  vi,  ch.  ii.] 


MISJOINDER  OF  CAUSES — MOTION  TO  ELECT. 


«427 


83.  Same  —  Where  separate  count*  are 
not  neceaaary  and  where  entire  complaint 
states  cause  of  action,  judgment  will  not 
be  reversed  on  ground  each  cause  in  com- 
plaint is  not  complete. — Pennle  v.  Hildreth, 
81  Cal.  127,  181,  22  Pac.  398. 

84.  Election— When  can  not  be  required. 

— In  case  of  an  improper  joinder  of  two 
causes  of  action  in  one  count,  which  could 
have  been  stated  in  separate  counts  and 
be  submitted  to  the  Jury,  the  plaintiff  can 
not  be  required  to  elect  at  the  trial  as  to 
which  he  will  rely  upon. — Balaklala  Consol. 
Copper  Co.  v.  Whitsett,  221  Fed.  421. 

85.  In  case  of  an  improper  joinder  of 
two  causes  of  action  in  one  count,  which 
could  have  been  stated  in  separate  counts 
and  be  submitted  to  the  jury,  the  plaintiff 
can  not  be  required  to  elect  at  the  trial  as 
to  which  he  will  rely  upon. — Balaklala 
Consol.  Copper  Co.  v.  Whitsett,  221  Fed. 
421. 

86.  Forcible  entry  and  forcible  detainer 
—Are  dlatlnct  offenses  or  separate  causes 
of  action  under  Practice  Act  and  should  be 
separately  stated. — Valencia  v.  Couch,  32 
Cal.  339,  342,  91  Am.  Dec.  589. 

Aa  to  forcible  entry  and  detainer,  see, 
post,   S§  1159  et  ieq.  and  notes. 

87.  Same—Fraud  relied  on  In  forcible 
entry  and  forcible  detainer  as  causes  of 
action  for  grounds  of  relief  as  adjunct  of 
either  should  be  separately  stated  for  fraud 
Is  ground  of  distinct  relief. — Valencia  v. 
Couch,  32  Cal.  339,  343,  91  Am.  Dec.  589. 

88.  Same— Plaintiff*  can   not  amend,  for 

purpose  of  stating  forcible  entry  and  forci- 
ble detainer  in  separate  counts,  where  no 
objection  was  raised  by  demurrer  to  com- 
plaint which  did  not  separately  state  such 
distinct  offense 8. — Valencia  v.  Couch,  32  Cal. 
339,   342,   91   Am.  Dec.   589. 

89.  Inatruetlona  to  Jury— Aa  to  num- 
ber of  eauaea  of  action  set  forth  in  com- 
plaint where  one  statement  is  made,  held 
erroneous. — See  Sharp  v.  Miller,  64  Cal.  329, 
332. 

00.  Misjoinder    of    eauaea— In    general. — 

Misjoinder  of  causes  of  action  which  does 
not  affect  substantial  rights  of  parties  Is 
not  ground  for  reversal  of  judgment. — Rey- 
nolds v.  Lincoln,  71  Cal.  183,  185,  9  Pac. 
176,  12  Pac.  449. 

Aa  to  mlajolnder  of  eauaea  of  action  aa 
ground  of  demurrer,  see,  post,  S  430,  subd. 
5    and    note. 

01.  Same— And  partiea-—- Where  a  com- 
plaint improperly  joined  several  distinct 
and  independent  causes  of  action,  and  mis- 
joined  numerous  parties  defendant,  against 
many  of  whom  no  cause  of  action  was 
stated,  and  demurrers,  both  general  and 
special,  were  properly  sustained,  and  plain- 
tiff preferred  to  stand  upon  his  complaint, 
without  amendment,  the  trial  court  prop- 
erly entered  judgment  for  the  defendants, 
and    the   judgment   must   be   affirmed   upon 


plaintiff's    appeal     therefrom.  —  Lapique    v. 
Monroe,  19  Cal.  App.  258,  125  Pac.  760. 

Aa  to  mlajolnder  of  parties,  see  pars.  91- 
96,  this  note. 

02.  Same— Error  in  overruling  demurrer 
for— -Not  prejudicial. — In  an  action  for  per- 
sonal injuries  and  for  damages  to  motor- 
cycle, the  dismissal  of  the  action,  as  to  the 
latter  cause  before  submission  cured  the 
error  In  overruling  the  demurrer  for  mis- 
joinder of  cause  of  action,  no  evidence  hav- 
ing been  introduced. — Logan  v.  Lewis,  35 
Cal.  App.   663,   170  Pac.   851. 

03.  Same— Partnership  accounting  and 
Injunction. — Where  the  principal  relief 
asked  for  is  the  establishment  of  the  exist- 
ence of  the  partnership  between  the  plain- 
tiff and  the  defendant,  and  for  an  account- 
ing of  the  partnership  assets  and  business, 
the  prayer  for  an  injunction  and  the  ap- 
pointment of  a  receiver  is  only  an  aid  of 
the  main  relief  sought,  and  there  is  no 
misjoinder  of  causes  of  action.  The  sub- 
ject-matter of  the  action  relates  to  but 
one  transaction,  and  it  is  a  well-settled 
practice  in  courts  of  equity,  in  order  to 
avoid  a  multiplicity  of  suits,  to  sue  in  one 
and  the  same  action  for  every  species  of 
relief  which  may  be  necessary  to  conserve 
all  the  rights  of  the  plaintiff  in  the  subject- 
matter  of  the  action. — Doudell  v.  Shoo,  20 
Cal.  App.   424,   129   Pac.   478,   486. 

04.  Mlajolnder   of   part  lea— In    general. — 

Complaint  charging  defendants,  other  than 
B,  upon  cause  of  action  ex  contractu,  is 
defective  for  misjoinder,  where  B  is 
charged  in  same  complaint  as  trespasser 
and  not  otherwise,  and  complaint  does  not 
allege  that  B  signed  bond  nor  that  other 
defendants  participated  in  trespass. — Ghira- 
delli  v.  Bourland,  32  Cal.  585,  588. 
See  par.  91,  this  note. 

95.  Causes  of  action  which  do  not  affect 
same  parties  can  not  be  properly  united. — 
Johnson  v.  Kirby,  65  Cal.  482,  488,  4  Pac. 
458. 

96.  As  to  Improper  Joinder  of  defendant 
with  co-defendant  and  corporation  defend- 
ant in  suit  regarding  corporation  stock,  see 
Johnson  v.  Kirby,  65  Cal.  482,  488,  4  Pac. 
458. 

07.  Motion— To  compel  plaintiff  to  elect 
between  counta  is  properly  denied  whtie 
in  first  count  or  cause  of  action  plaintiff 
alleges  delivery  to  defendants  as  commis- 
sion agents  under  specific  agreement  In 
defendants  to  make  returns  of  proceeds  at 
given  price;  and  second  count  is  laid  on 
quantum  valebant;  and  third  count  alleges 
agreement  to  sell  and  deliver  for  given 
price,  as  upon  such  complaint  plaintiff  was 
not  obliged  to  elect. — Estrella  V.  Co.  v. 
Butler,  125  Cal.  232,  234,  57  Pac.  980;  Cowan 
v.  Abbott,  92  Cal.  100,  28  Pac,  213. 

08.  Same— To  compel  plaintiff  to  sep- 
arately state. — Where  causes  of  action  may 
be  properly  joined  in  same  action,  but  are 
not   separately   stated  as   required   by    this 
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section,  remedy  it  by  motion  to  make 
pleading  more  distinct  and  certain  by  sep- 
arating and  distinctly  stating  different 
causes  of  action,  and  is  not  by  demurrer. — 
City  Carpet  B.  Works  v.  Jones,  102  Cal. 
506,  610,  36  Pac.  841.  See  Bernero  v.  South 
British  St  N.  Ins.  Co.,  65  Cal.  S86,  4  Pac. 
382;  Fraser  v.  Oak  dale  L.  &  W.  Co.,  71 
Cal.  187,  190,  14  Pac.  829;  Jacob  v.  Lorenx, 
98  Cal.  882,  838,  38  Pac.  119. 

As  to  necessity  that  causes  of  actio*  he 
separately  stated  and  muttered,  see  pars. 
69,  82,  88,  this  note. 

ft.  Objection  — That  distinct  causes  of 
action    are    not    separately    stated   can    not 

be  taken  by  demurrer. — Murphy  t.  Crowley, 
140  Cal.  141,  150,  78  Pac.  820. 

As  to  ground  of  demurrer,  tee,  post,  |  430 
and  note. 

100.  Personal  Injuries  to  wife— Joinder 
of  cause  of  action  for  expenditure*,  etc*— 
Expenditures  with  cause  to  recover  damages 
for  Injuries. — An  action  to  recover  damages 
sustained  in  consequence  of  personal  in- 
juries to  the  wife  due  to  expenditures  made 
for  the  services  of  nurses,  medical  treat- 
ment and  increased  household  expenses, 
can  not  be  Joined  with  an  action  to  recover 
damages  for  her  personal  injuries  as  the 
right  to  recover  such  consequential  dam- 
ages constitutes  a  cause  of  action  in  favor 
of  the  husband  alone,  while  the  wife  is  a 
necessary  party  plaintiff  to  an  action  for 
damages  for  her  injuries,  and  where  the 
two  causes  of  action  are  joined  in  the  one 
complaint  in  an  action  by  the  husband  and 
wife,  a  special  demurrer  thereto  on  the 
grounds  of  misjoinder  of  causes  of  action 
and  misjoinder  of  parties  plaintiff  should 
be  sustained,  but  where  such  misjoinder 
has  not  prevented  a  full,  fair  and  complete 
trial  of  the  issues  presented,  the  error  is 
technical  and  falls  within  the  provisions  of 
section  4%  of  article  VI  of  the  state  con- 
stitution.— Meier  v.  Wagner,  27  Cal.  App. 
579,  150  Pac.  797. 

101.  The  above  section  is  express  au- 
thority for  incorporating  in  one  action  a 
statement  of  damages  sustained  by  the  wife 
by  reason  of  personal  injuries  and  damages 
to  the  husband  as  a  consequence  of  such 
Injuries. — Meek  v.  Pacific  Electric  Co.,  176 
■Cal.  63,  164  Pac.   1117. 

j  02.    Where   an    employee.   In   his   action 


for  personal  Injuries,  alleges  In  one  count 
that  the  employer  was  negligent  in  falling 
to  provide  a  safe  place  in  which  to  work 
and  in  failing  to  provide  a  careful  and  com- 
petent man  for  locating  and  reporting 
missed  shots  after  blasts,  the  pleading  is 
not  fatally  defective  on  the  ground  that  it 
states  two  causes  of  action  in  the  same 
count. — Balaklala  Consol.  Copper  Co.  v. 
Whitsett,  221  Fed.  421. 


1M.  Pleading  ene  cause  of  action— In 
several  counts  does  not  affect  substantial 
right  of  opposing  party. — Pennie  v.  Hll- 
dreth,   81   Cal.   127,  180,   22  Pac   898. 

See,  also,  pars.  6,  7,  this  note. 


104.     Separate     causes     of     aetlen- 
asTeet    all    parties    to    the    action. — Hall    v. 
Susskind,  109  Cal.  208,  209,  41  Pac.  1012. 

106.  Speeldeatlons  of  sum*  due— Upon 
several  cause*  should  be  stated  separately, 
and  it  is  fatal  error  to  unite  all  such  spe- 
cifications in  one  count  as  one  cause  of  ac- 
tion.— Buckingham  v.  Waters,  14  Cal.  146, 
147. 

106.  Sussdency  of  complaint— Assailed 
on  ground  that  several  eaunea  of  action 
are  aot  separately  stated  can  not  be  tested 
by  motion  to  dismiss  action  or  motion  for 
Judgment  on  pleadings,  but  only  by  motion 
to  separately  state  causes. — Watson  v.  San 
Francisco  &  H.  B.  R.  Co.,  50  Cal.  528,  624. 

See  pars.  69-71,  73,  98,  99,  this  note. 

As  to  complaint  containing  several  causes 
of  action  all  In  one  count,  see  pars.  70,  71, 
this  note. 

107.  Toll-gatherer's  charges— Statutory 
penalties. — In  complaint  containing  188 
counts  for  penalties  alleged  to  have  been 
incurred  by  reason  of  overcharges  upon 
rates  of  toll,  and  constituting  violation  of 
section  81  of  act  of  1858  which  imposed 
penalty  of  ten  dollars  for  each  offense,  held 
that  several  causes  of  action,  though  sep- 
arately stated,  were  Improperly  united. — 
Brown  v.  Rice,  51  Cal.  489,  491. 

108.  Uncertainty,  etc.,  of'  complaint- 
Number  of  counts. — Number  of  counts  con- 
tained in  complaint  does  not  of  itself 
constitute  matter  which  renders  complaint 
ambiguous  and  uncertain  and  challengeable 
by  general  demurrer. — Demartin  ▼.  Albert. 
68   Cal.    277,    279,    9   Pac.   167. 

See  par.  6,  this  note. 
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Tit.  VI,  Ch.  in.]  DBMURRER— WHEN  DEFENDANT  MAY  DEMUR.  1 4&6 

CHAPTER  m. 

DEMURRER  TO  THE  COMPLAINT. 

f  430.    When  defendant  may  demur.                     8  432.  What  proceedings  are  to  be  had  when 

1 431.    Demurrer  must  specify,  etc.     May  be  complaint  amended. 

taken   to   part.     May   answer  and      $  433.  Objection  not  appearing  on  complaint, 

demur  at  same  time.  may  be  taken  by  answer. 

$  434.  Objections,  when  deemed  waived. 

§  430.  WHEN  DEFENDANT  MAY  DEMUR.  The  defendant  may  demur 
to  the  complaint  within  the  time  required  in  the  summons  to  answer,  when  it 
appears  upon  the  face  thereof,  either : 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the  defendant,  or  the 
subject  of  the  action ; 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue ; 

3.  That  there  is  another  action  pending  between  the  same  parties  for  the 
same  cause; 

4.  That  there  is  a  defect  or  misjoinder  of  parties  plaintiff  or  defendant ; 

5.  That  several  causes  of  action  have  been  improperly  united,  or  not  sepa- 
rately stated; 

6.  That  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action ; 

7.  That  the  complaint  is  ambiguous; 

8.  That  the  complaint  is  unintelligible ;  or, 

9.  That  the  complaint  is  uncertain. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  40  of  Practice 
Act  as  amended  1859,  Stats.  1859,  p.  139;  amendment  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  133,  held 
unconstitutional,  see  history,  §  5  ante;  amendment  approved  March 
20,  1907,  Stats,  and  Amdts.  1907,  p.  706,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  438. 

DEPENDANT'S  DEMUEBER— GROUNDS      I.  In  General. 

OF 

*  1.  Contemplation  of  code — Scope  of  ob- 

L  In  General,  1-13.  jection. 

n.'  Grounds  of  Demurrer  —  What  Are  2  Demurrer— As  to  definition  of. 

and  What  Are  Not,  14-44. 

HL  Want  of  Jurisdiction    (1)    of  The  *'  *""""*  pleaduig- 

Subject-Matter,    or    (2)    of    The  4.  Same — Admissions  by  demurrer. 

Person — Subdivision  1,  45-47.  5.  Same* — Same  —  Conclusions  of  law 

IV.  Want  of  Legal  Capacity  to  Sue—  not  admitted  by. 

Subdivision  2,  48-61.  6.  Same — General  demurrer— Effect  of. 

V.  Another    Action    Pending — Subdivi-  7,8.  Same  —  Special    demurrer    required 

sion  3,  62-66.  when — A  variance. 

VL  Defect  in  or  Misjoinder  of  Parties  9, 10.  Same— Same— Essential  facts  stated 

— Subdivision  4,  67-85.  defectively,   or  without  clearness, 

VIX  Causes  of  Action  Improperly  Joined  etc- 

or  Not  Separately  Stated — Subdi-  11.  Same — Office  of. 

„       vision  5,  86-98.  12.  Same— Presumptions  upon  demurrer. 

Vin.  Want  of  Pacts  Sufficient  to  Con-  no    t   ,         .              A                  a 

stitute  Cause  of  Aotion-Subdivi-  13'  J"'!**""*    uP°n    demurrer -As   to 

sion  6,  99-120.  generally. 
IX.  Complaint    Ambiouous  —  Subdivision     tj.  Grounds  of  Demurrer— What  Are  And 

7,  121-133.  What  Are  Not. 
X.  Complaint  Unintelligible  —  Subdivi- 
sion 8    134.  14.  In  genera] — Construction. 

XI.  Complaint    Uncertain  —  Subdivision         15, 16.  Ambiguity,    uncertainty,   and   unin- 
9,  135-146.  telligibility. 

C.  C  P.— 56 
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17.  Averments  made  on  information  and 

belief — Not   ground  of  demurrer. 

18.  Christian   name — Initials   only   used 
#  to  represent. 

19.  Defective    allegation    as    to    imma- 

terial matters. 

20, 21.  Defects  appearing  on  face  of  com- 
plaint, only. 

22.  Exceptions  to  account  filed  by  ex- 

ecutor— Do  not  constitute  a  com- 
plaint subject  to  demurrer. 

23.  Failure  to  allege  special  damages- 

Complaint  to  abate  a  public  nuis- 
ance. 

24.  Failure  to  serve  copy  of  complaint 

with  summons. 

25.  Filing   amended    complaint   without 

leave  of  court. 

26.  General  allegation  of  negligence. 

27.  Indefiniteness    and    uncertainty    in 

complaint. 

28.  Irrelevant    and    immaterial    matters 

in  complaint. 

29.  Insertion  of  redundant  matter. 

30.  Legal    character   of    causes    of    de- 

murrer. 

31.  Matter  of  form. 

32.  Non-appearance  in  record  of  Chris- 

tian name  of  one  plaintiff. 

33.  Omission    of    revenue    stamp  —  Not 

ground  of  demurrer. 

34.  Prayer   of   complaint — Not   subject 

of  demurrer. 

35.  Setting  up  two  counts  for  one  cause 

of  action. 

36.  Statute  of  frauds. 

37,38.  Statute  of  limitations— Bar  of. 
39, 40.  N  Same — Bar  of  not  appearing  on  face 
of  complaint. 

41.  Style  or  title  of  cause. 

42.  Surplusage  merely. 

43.  Venue. 

44.  Want  of  verification. 

III.  Want  of  Jubisdiction  (1)  of  the  Sub- 

ject-Matter, oa  (2)  of  the  Pebson 
— Subdivision  1. 

45.  In  general. 

46.  Actions    to    be   brought   in    certain 

counties. 

47.  Lack  of  jurisdiction. 

IV.  Want  of  Legal  Capacity  to  Sue— Sub- 

division 2. 

48-  51.  As  to  generally. 

52-  55.  Same — Apparent  want  of  legal  ca- 
pacity to  sue  essential. 

56.  Action    by    unincorporated    associa- 

tion— In  its  own  name. 

57.  Authority  of  attorney-general  to  in- 

stitute action — On  behalf  of  peo- 
ple. 
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58.  Objection   on   ground   of — Must  be 
taken  by  demurrer  or  answer. 

69,60.  Pleas  in  abatement. 

61.  Unauthorized  action. 

Y.  Another  Action  Pending — Subdivision  3. 

62.  Plea   of   another  action   pending — 

In  general. 

63.  Same  —  Cross-suits    can     not     be 

pleaded. 

64.  Same — Different  plaintiff. 

65.  Same — Divorce  decree — Time  for  ap- 

peal not  expired. 

66.  Same — Wife  as  partner. 

VI.  Defect  in  ob  Misjoinder  of  Parties — 
Subdivision  4. 

67.  Defects — As  to  remedy  and  waiver 

of. 

68,69.  Same— Definition  of. 
70-  72.  Misjoinder  of  parties. 

73.  Same  —  Misjoinder    of    parties    not 

appearing  on  face  of  complaint. 

74.  Same — Where  there  is  but  one  party 

defendant. 

75-  79.  Nonjoinder     of     necessary     parties 
plaintiff. 

80.  Same — Defect    of    parties    not    ap- 

pearing on  face  of  complaint. 

81.  Same — Failure   of   partner   to   join 

his  copartners. 

82.  Same — General   allegation   that    de- 

fendant had  or  claimed  some  in- 
terest. 

83.  Same — Objection  that  tenant  is  not 

made  party  defendant. 

84.  Same — Stay  of  proceedings. 

85.  Who  may  demur. 

VlL  Causes  of  Action  Improperly  Joined 
ob  Not  Separately  Stated — Subdivi- 
sion 5. 

86,87.  Construction    of    section  —  In    gen- 
eral. 

88.  Failure   to   separately   state   causes 

of  action. 

89.  Same — Action  for  real-estate  brok- 

er's commission — And  sale  of  per- 
sonal property. 

90.  Same — Not  raised  by  appeal  from 

default  judgment. 

91.  Joinder     of     causes     of     different 

classes. 

92.  Misjoinder  of  causes  of  action — In 

general. 

93.  Same — Different  kinds  of  relief. 

94, 95.  Same  —  Failure    to    object    by    de- 
murrer or  answer — Waiver. 

96.  Same — Injuries    to    wife — Expenses 

and  loss  of  services  by  husband. 

97.  Same — Remedy  by  demurrer  for  mis- 

joinder. 

98.  Same — Unauthorized  acts  which  are 
part  of  common  design. 
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VIII.  Want  of  Facts  Sufficient  to  Con- 

stitute Cause  of  Action — Subdivi- 
sion 6. 

99, 100.  Construction  of  section — As  to  limi- 
tation. * 

101.  Complaint  entitling  plaintiff  to  re- 
lief— Either  legal  or  equitable. 

102, 103.  Complaint  must  show  cause  of  ac- 
tion in  plaintiff. 

104.  Same — Legal  conclusions. 

105.  Complaint  sufficient  to  sustain  judg- 

ment is  good. 

106.  Complaint  to  abate  public  nuisance 

—  Failure  to  allege  special  in- 
juries. 

107.  Failure    to    allege    presentation    of 

claim  to  administrator. 

108.  For  want  of  facts  sufficient  to  con- 

stitute cause  of  action. 

109.  Same — Objection  to  any  evidence. 

110,  111.  Fraud — Failure  of  complaint  to  al- 
lege.        • 

112.  In  action  to  recover  money. 

113.  Same — Want  of  facts  sufficient  to 

constitute  cause  of  action. 

114,115.  Defense    of   laches   may   be    raised 
by  demurrer. 

116.  Statute  of  limitations. 

117.  Same — Bar  of  statute — Dismissal  of 

action. 

118.  Same  —  Inheritance-tax   proceedings 

— Statute  of  limitations. 

119.  Statute  of  frauds. 

120.  Sustained    demurrer  —  Amendment 

proposed — Practice  on  appeal. 

IX.  Complaint  Ambiguous — Subdivision  7. 

121.  Editorial  Note. 
122, 123.  As  to  generally. 

124.  Ambiguity — In  general. 

125.  Same — Action  against  stockholders. 

126.  Same — Acquisition  of  shares  subse- 

quent to  transaction  complained  of 
— Bight  of  injunction  to  prevent 
unauthorized  acts. 

127.  Same — Complaint  which  is  easy  of 

comprehension  and  free  from  reas- 
onable doubt. 

128.  Same — Same — Clerical  error  in  com- 

plaint. 

129, 130.  Same — Same  —  Contradictory    state- 
ments in  complaint. 

131.  Same — Failure  to  set  forth  items  of 

account  in  complaint. 

132.  Same  — Failure    to    state    times    at 

which  services  were  rendered. 

133.  Same  —  Liability  of  stockholders  — 

Ownership  of  stock  —  Ownership 
apparent  on  books. 

X  Complaint     Unintelligible  —  Subdivi- 
sion 8. 

134.  Unintelligibility  is  ground  of  demur- 
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XL  Complaint  Uncertain — Subdivision  9. 

135.  As  to  generally. 

136,137.  Same — "  Uncertainty ' '  refers  to  un- 
certainty defined  by  authorities  in 
pleading. 

138, 139.  Attack  in  trial  court — Necessity  of. 

140.  Divorce  action. 

141.  Failure  of  complaint  to  separately 

state  items  of  damage. 

142.  Failure  of  complaint  on  foreclosure 

of  sewer-lien  to  state  date  of  fil- 
ing. 

143.  Pleading  too  general. 

144.  Prayer  for  attorneys'  fee. 

145.  Statement  of  cause  of  action  at  law 

or  in  equity. 

146.  Two  grounds  for  relief. 

I.     IN   GENERAL. 

Aa  to  demurrer  being  an  appearance,  see, 

post,   i  1014  and  note. 

Aa  to  demurring  and  answering  at  ume 
time*  see,  post,    §§  431,   441   and   notes. 

Aa  to  serving  demurrer,  see,  post,  |  465 
and  'note. 

Aa  to  waiver  of  demurrer,  see,  post,  §  434 
and  note  pars.  80-88. 

Aa  to  waiver  of  objection  by  failure  to 
demur,  see,  post,  8434  and  note  pars.  80-88. 

Aa  to  waiver  of  right  to  demur,  see,  post, 
8  434  and  note  par.  97. 

Aa  to  withdrawal  of  demurrer,  see,  post, 
8  434  and  note  par.  98. 

1.  Contemplation  of  code— Scope  of  ob- 
jection.— The  code  contemplates  one  demur- 
rer, a  pleading  in  which  may  be  taken  any 
or  all  of  objections  enumerated  in  this  sec- 
tion.— People  v.  Central  Pac.  R.  Co.,  76  Cal. 
29,  43,  18  Pac.  90. 

2.  Demurrer— A*  to  definition  'of. — Legal 
exception  to  sufficiency  of  opposing  plead- 
ing to  which  it  refers,  and  raises  an  issue 
of  law. — Mulvey  v.  Staab,  4  N.  M.  172,  12 
Pac.  699,  701. 

8.  Same— A  pleading  within  meaning 
both  of  statutes  and  common  law. — Mulvey 
v.  Staab,  4  N.  M.  172,  12  Pac.  699,  701.  See 
Davis  v.  Honey  Lake  W.  Co.,  98  Cal.  415,  417, 
83  Pac.   270. 

4.  Same— Admlaalona  by    demurrer. — For 

the  purposes  of  demurrer,  the  facts  as 
stated  in  a  complaint  must  be  assumed  to 
be  true. — Spangenberg  v.  Spangenberg,  19 
Cal.  App.   439,   126   Pac.   379. 

Aa  to  question*  ralaed,  see,  post,  §  431 
and   note   pars.   54-87. 

5.  Same— Same     Conclusions   of  law   not 

admitted  by. — Where  in  an  action  to  recover 
for  the  reasonable  value  of  the  use  and  oc- 
cupation of  certain  premises,  it  appears  by 
the  specific  allegations  of  the  complaint 
that  defendants  were  in  possession  under  a 
valid  sublease,  the  allegations  that  they 
were  wrongfully  in  possession  were  conclu- 
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slons  of  law,  and  were  worse  than  useless. 
Conclusions  of  law  are  not  admitted  by  a 
demurrer. — Butner  v.  Kasser,  19  Cal.  App. 
755,  127  Pac.  811,  812. 

«.     Same— G»eral  demurrer — Effect  of* — 

Where  a  demurrer  was  to  the  entire  com- 
plaint and  not  to  each  count  thereof,  the 
complaint  will  be  held  sufficient  if  either 
count  states  a  cause  of  action. — Smith  v. 
Jaccard,  20  Cal.  App.  280,  128  Pac.  1023, 
1025. 

As  to  geaeral  aad  special  demurrer*,  see, 
post,    9  431    and    note. 

7.  Same  —  Special  demarrer  repaired 
whea — a  varlaace. — In  the  case  of  a  vari- 
ance between  an  exhibit  and  allegations  of 
complaint  can  not  be  raised  by  general  de- 
murrer and  if  not  raised  by  special  demur- 
rer, is  waived. — San  Francisco  Sulphur  Co. 
v.  Aetna  Indemnity  Co.,  11  Cal.  App.  695, 
698,   106  Pac.  111. 

8.  A  variance  between  the  direct  alle- 
gations of  a  complaint  and  a  copy  of  an 
Instrument  set  forth  therein,  or  an  exhibit 
attached  thereto,  can  be  successfully  at- 
tacked only  by  special  demurrer  and  can 
not  be  taken  advantage  of  by  general  de- 
murrer.— Llnz  v.  Mclver  &  Becker,  29  Cal. 
App.  470,  156  Pac.  1000. 

9.  Same— Same  —  Esseatlal  facta  stated 
defectively,     or     witkovt     clearaess,     etc — 

Where  the  essential  facts  are  stated  defec- 
tively, or  without  clearness,  or  appear  by 
necessary  implication,  the  defects  may  only 
be  reached  by  special  demurrer. — Semi- 
Tropic  Spiritualists'  Assn.  v.  Johnson,  163 
Cal.  639,   126  Pac.  488,  489. 

10.  While  the  allegations  in  a  complaint 
may  be  open  to  objection  for  want  of  defi- 
nite ness,  this  objection  should  be  presented 
by  a  motion  to  make  them  more  definite 
and  certain,  and  they  will  be  held  suffi- 
cient as  against  a  demurrer  for  want  of 
fact 8  to  "constitute  a  cause  of  action. — 
Lucid  v.  E.  I.  Du  Pont*  De  Nemours  Pow- 
der Co.,  199  Fed.  877,  380. 

11.  Same  — dice    of    Is    not    to    set    out 

facts;  on  contrary,  all  facts  involved  in 
demurrer  are  those  alleged  in  pleading  de- 
murred to,  and  demurrer  merely  raises 
question  of  law  as  to  sufficiency  of  facts  to 
constitute  cause  of  action  or  defense. — 
Crennan  v.  Ford,  46  Cal.  7,  12.  See  Cook  v. 
De  la  Guerra,  24  Cal.  237,  239. 

12.  Same— Presumptloas   npoa   demurrer. 

— The  pleader,  in  counting  upon  a  contract 
according  to  its  legal  effect,  need  not  al- 
lege that  the  conditions  stated  are  all  of 
the  contract.  Where  it  does  not  appear 
upon  the  face  of  the  complaint  that  there 
are  other  conditions  It  will  not  be  assumed 
upon  demurrer  that  there  are  others. — 
Smith  v.  Jaccard,  20  Cal.  App.  280,  128  Pac. 
1023.  1025. 
See,  also,  post,  9  484  and  note. 

13.  Juda*meat  npoa  demarrer— Aa  to  gea- 
erally. — Where  the  court  sustained  both  a 
general    demurrer    to    the   complaint  and   f* 


demurrer  for  uncertainty,  and  rendered 
judgment  upon  the  demurrer,  for  which  the 
appeal  is  taken,  and  any  construction  of 
the  pleading  in  favor  of  a  cause  of  action 
would  clearly  render  the  complaint  uncer- 
tain, the  conclusion  of  the  trial  court  was 
correct,  in  either  point  of  view,  and  there 
having  been  no  request  for  an  amendment 
of  the  complaint,  the  Judgment  must  be  af- 
firmed.— DuBols  v.  Padgham,  18  Cal.  App. 
298,     123     Pac.    207. 

Aa  to  determlaatloa  oa  demurrer  limited 
ay  aroaads  specifled  la  demorrer,  see,  post, 
I  431  and  note  pars.  54-87. 

Aa  to  Jad*meat  oa  demarrer,  see,  post, 
I  636  and  note. 

Aa  to  Jad«~meat  or  decree  oa  merits  rea- 
dered  oa  demarrer  aa  coastltatlaa*  former 
adjadlcatloa,  see  note  Ann.  Cas.  1913A,  541. 

Aa  to  scope  of  laqolry,  see,  post,  I  431  and 
note  Part  III. 

Aa  to  waiver  of  error  la  rallaa*  oa  demar- 
rer, see,  post,  I  434  and  note  pars.  80-88. 

IL     GROUNDS    OF    DEMURRER  —  WHAT 
ARE  AND  WHAT  ARE  NOT. 

14.  la  ajcaeral— Coastractlom* — No  other 
grounds  of  demurrer  except  those  enumer- 
ated can  be  considered. — Kyle  v.  Craig,  125 
Cal.  107,  111,  57  Pac.  791.  See  Mitchell  v. 
Steelman,  8  Cal.  363,  869;  Hentsch  v.  Porter. 
10  Cal.  555,  558;  Bernero  v.  South  B.  I.  Co., 
65  Cal.  386,  4  Pac.  882. 

Aa  to  aronads  of  demarrer  to  aaswer  or 
conater-clalm,  see,  post,  I  444  and  note  pars. 
2-8. 


15.  Ambla-alty,  aaeertalaty,  aad  aalatel- 
llft-lblilty. — Are  each  defects  to  be  reached 
by  demurrer,  otherwise  the  objection  is 
waived. — Hagely  v.  Hagely,  *8  Cal.  348,  9 
Pac.  305. 

•  16.  Demurrer  based  either  upon  ambig- 
uity, uncertainty,  and  unintelliglbility.  can 
not  be  sustained  unless  all  of  these  defects 
appear  in  the  complaint. — Kraner  v.  Halsey, 
82  Cal.  209,  22  Pac.  1137;  White  v.  Allatt. 
87  Cal.  245,  25  Pac.  420;  Wllhoit  v.  Cun- 
ningham. 87  Cal.  453,  25  Pac.  676;  Greene- 
baum  v.  Taylor,  102  Cal.  624,  36  Pac  957. 

17.  Avermeata  made  oa  laformatloa  aad 
belief — Not  arouad  of  demarrer,  either  gen- 
erator special. — Carpenter  v.  Smith,  20  Colo. 
39,  36  Pac.  789. 

18.  Carlstlaa  aame — Ialtiala  oaly  used 
to  represent,  is  not  ground  of  attack  by 
demurrer,  the  defect  must  be  reached  by 
motion. — Onley  v.  Bishop,  18  Arls.  336,  114 
Pac.  559. 

See  par.  82,  this  note. 

19.  Defective  alleffatloa  aa  to  Immaterial 
matters,  is  not  a  ground  of  demurrer. — 
Gardner  v.  California  Guarantee  Invest- 
ment Co.,  137  Cal.  71,  69  Pac.  844. 

20.  Defects  appearing;  oa  face  of  com- 
plalat,  oaly  can  be  reached  by  demurrer, 
and  subsequent  defects  or  uncertainties 
brought    to    light   by    evidence,    or    in    any 
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other  manner,  do  not  arise  on  demurrer. — 
Cook  v.  De  la  Guerra,  24  Cal.  237,  239; 
Kamm  v.  Bank  of  California,  74  Cal.  191,  15 
Pac.  765,  768;  Moody  v.  Newmark,  5  Cal. 
Unrep.  850,  50  Pac.  758.  See  Mulford  v. 
Estudillo,  17  Cal.  618,  622;  Ghiradelli  v. 
Greene,  56  Cal.  629;  Foster  v.  Willson,  6 
Mont.  53,  2  Pac.  310,  311;  Knight  v.  Le 
Beau,  19  Mont.  223,  47  Pac.  952,  953. 

21.  Defects  not  appearing:  upon  the  face 
of  the  complaint  can  not  be  so  reached; 
thus,  where  a  complaint  by  the  stockhold- 
ers of  a  water  company,  to  enjoin  the  issu- 
ance of  additional  shares  of  stock,  fails  to 
show  on  its  face  that  any  of  the  respond- 
ents were  bona  flde  purchasers  of  such 
shares  of  stock  of  the  company,  that  de- 
fense can  not  be  made  by  demurrer. — Mc- 
Dermot  v.  Anaheim  Union  Water  Co.,  124 
Cal.  112,  56  Pac.  779. 

22.  Exception*  to  account  tiled  by  execu- 
tor—Do  not  constitute  a  complaint  subject 
to  demurrer  on  grounds  provided  in  this 
section. — In  re  Sanderson,  74  Cal.  199,  205, 
15  Pac.  753. 

23.  Failure  to  allege  special  damn  ares- 
Complaint    to    abate    a    public    nuisance. — 

Failure  to  allege  that  plaintiff  suffered  any 
damage  different  or  peculiar  from  that  re- 
sulting to  general  public,  in  action  to  abate 
nuisance,  is  not  ground  of  demurrer,  but 
may  be  raised  under  demurrer  on  ground 
that  complaint  does  not  state  facts  suffi- 
cient to  constitute  cause  of  action. — Silva 
v.  Spangler,  5  Cal.  Unrep.  277,  43  Pac.  617. 

24.  Failure  to  serve  copy  of  complaint 
with  summons  is  not  ground  of  demurrer, 
omission  not  appearing  on  the  face  of  the 
complaint. — Ghiradelli  v.  Greene,  56  Cal. 
629. 

26.  Filing;  amended  complaint  without 
leave  of  court  first  obtained,  is  a  matter 
which  can  not  be  reached  by  demurrer;  a 
demurrer  going  only  to  the  sufficiency  of 
ihe  complaint,  and  not  as.  to  the  regularity 
and  sufficency  of  the  procedure. — Harvey  v. 
Meigs,    17    Cal.    App.    353,    119    Pac.    941. 

20.     General    allegation    of    negligence    is 

not  vulnerable  to  a  general  demurrer. — Cun- 
ningham v.  Los  Angeles  R.  Co.,  115  Cal.  561, 
47  Pac.  452. 

27.  Indeflnlteness  and  uncertainty  In 
complaint  is  not  properly  subject  of  demur- 
rer; the  defect  should  be  reached  by  motion 
to  make  more  definite  and  certain,  in  some 
jurisdictions. — City  of  Guthrie  v.  Shaffer,  7 
Okla.  459,  54  Pac.  598;  Weiser  v.  Holzman, 
33  Wash.  87,  99  Am.  St.  Rep.  932,  73  Pac. 
797. 

28.  Irrelevant  and  Immaterial  matters 
In  complaint,  which  do  not  affect  sufficiency 
thereof,  can  not  be  reached  by  demurrer, 
but  must  be  made  subject  of  motion  to 
strike  out. — Brenner  v.  Leavitt,  109  Cal.  130, 
133,  41  Pac.  859.  See  Dumars  v.  City  of 
Denver,  16  Colo.  App.  375,  65  Pac.  580,  581. 

29.  Insertion  of  redundant  matter  is  not 

ground    for    demurrer. — Henke     v.     Eureka 
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80.  Legal  character  of  causes  of  demur- 
rer enumerated  in  this  section  is  same 
whether  they  are  assigned  in  demurrer  or 
in  answer,  and  are  matters  of  demurrer 
strictly. — Brown   v.   Martin,    26   Cal.    82,    89. 

31.  Blatter  of  form  will  not  be  noticed 
on  demurrer. — Phelps  v.  Owens,  11  Cal.  22, 
28;  Ward  v.  Clay,  82  Cal.  502,  505,  23  Pac. 
50,  227.  See  Carpenter  v.  Smith,  20  Colo. 
39,  36  Pac.  789. 

82.  Non-appearance  In  record  of  Chris- 
tian name  of  one  plaintiff  Is  not  good 
ground  of  demurrer. — Nelson  v.  Highland, 
13  Cal.   74,   75. 

As   to    Christian   names    by   Initials   only, 

see  par.  18,  this  note. 

33.  Omission  of  revenue  stamp— Not 
ground  of  demurrer  because  the  omission 
in  no  way  affects  the  validity  and  suffi- 
ciency of  the  instrument;  at  best  the  de- 
fect goes  merely  to  the  competency  of  the 
instrument  as  evidence  In  federal  courts, 
and  does  not  apply  in  the  state  courts;  but 
even  if  it  were  held  to  invalidate  the  in- 
strument as  evidence,  It  could  be  affixed  at 
any  time  during  the  trial. — See  Hallock  v. 
Jaudin,  34  Cal.  167,  175;  Frank  v.  Bauer, 
19  Cal.  App.  445,  75  Pac.  930;  Garland  v. 
Gainer,  73  Conn.  662,  84  Am.  St.  Rep.  182, 
49  Atl.  19;  Morris  v.  McMorrls,  44  Miss.  475, 
7  Am.  Rep.  698;  Knox  v.  Rossi,  25  Nev.  96, 
83  Am.  St.  Rep.  566,  48  L.  R.  A.  305,  57  Pac. 
179;  Kennedy  v.  Roundtree,  59  S.  C.  324,  82 
Am.  St.  Rep.  841,  37  S.  E.  942;  Insurance 
Companies  v.  Estes,  106  Tenn.  472,  82  Am. 
St.  Rep.   892,   52  A.  L.   R.   916,   62  S.  W.   149. 

See,  also,  notes  84  Am.  St.  Rep.  185,  48 
A.  L.  R.  305-320.  ' 

34.  Prayer  of  complaint — Not  subject  of 
demurrer. — Rollins  v.  Forbes,  10  Cal.  299, 
300;  De  Leon  v.  Hlguera,  15  Cal.  483,  494; 
Poett  v.  Stearns,  28  Cal.  226,  228;  Althof 
v.  Conheim,  38  Cal.  230.  234,  99  Am.  Dec. 
363;  Bailey  v.  Dale,  71  Cal.  34,  37,  11  Pac. 
804;  Levy  v.  Noble,  135  Cal.  559,  561,  67 
Pac.  1033. 

As  to  demurrer  to  remedy,  see  par.  97,  this 
note. 

35.  Setting  up  two  counts  for  one  cause 
of  action  in  complaint  is  not  ground  for  de- 
murrer.—Kyle  v.  Craig,  126  Cal.  107,  111, 
57  Pac.   791. 

86.  Statute  of  frauds. — Whether  trust  is 
within  statute  of  fraud  and  void  unless  in 
writing  can  not  be  raised  by  demurrer  when 
it  does  not  appear  on  face  of  complaint 
that  agreement  was  not  In  writing. — Miles 
v.  Thorne,  38  Cal.  335,  339,  99  Am.  Dec.  384. 

As  to  defense  of  statute  of  frauds  as 
ground  of  demurrer,  see  note  78  Am.  St. 
Rep.  653;  also  brief  62  L.  R.  A.  551,  552. 

37.     Statute    or  limitations — Bar   of,    may 

be  taken  by  demurrer,  when  it  clearly  and 
affirmatively  appears  on  face  of  complaint. 
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— Sublette  v.  Tinney,  9  Cal.  423;  Barringer 
v.  Warden,  12  Cal.  811,  314;  Ord  v.  De  la 
Guerra,  18  Gal  67,  75;  Smith  v.  Hall,  19  Cal. 
85;  Smith  v.  Richmond,  19  Cal.  476,  481; 
Mason  v.  Cronise,  20  Cal.  211,  217;  Brown 
v.  Martin,  25  Cal.  82,  89;  Harmon  v.  Page, 
62  Cal.  448,  464;  Farris  v.  Merritt,  63  Cal. 
118,  119;  Cameron  v.  San  Francisco,  68  Cal. 
390,  391,  9  Pac.  430;  Wise  v.  Williams,  72 
Cal.  544,  548,  14  Pac.  204;  Wise  v.  Hogan, 
77  Cal.  184,  19  Pac.  278;  Jenness  v.  Bowen, 

77  Cal.  310,  311,  19  Pac.  522;  Doe  v.  Sanger, 

78  Cal.  150,  151,  20  Pac.  366;  Kraner  v. 
Halsey,  82  Cal.  209,  211,  22  Pac.  1137;  Red- 
lngton  v.  Cornwell,  90  Cal.  49,  60,  27  Pac. 
40;  Pleasant  v.  Samuels,  114  Cal.  34,  38,  45 
Pac.  998,  999;  Williams  v.  Bergin,  116  Cal. 
66,  59,  47  Pac.  877;  McFariand  v.  Holcomb, 
123  Cal.  84,  87,  55  Pac.  761;  Lloyd  v.  Davis, 
123  Cal.  348,  350,  65  Pac.  1003.  See  Kraft 
v.  Greathouse,  1  Idaho  254;  Chemung  Min. 
Co.  v.  Hanley,  9  Idaho  786,  77  Pac.  226,  228. 

Aft  to  form  of  demurrer  on  ground  of 
bar  of  atatute  of  limitation*,  see,  post,  I  431 
and  note  pars.  46-47. 

Aa  to  laehea  mm  ground  for  general  de- 
murrer, see,  post,   S  431  and  note  par.  79. 

Aa  to  mtmtnte  of  limitation*  aa  ground  of 
demurrer,  see,  note  41  Am.  Dec.  234. 

38.  Demurrer  on  ground  of  statute  of 
limitations  is  sustained  not  because  com- 
plaint states  as  time  when  cause  of  action 
accrued  any  period  of  time,  from  which 
to  commencement  of  action,  corresponds 
with  time  prescribed  in  any  particular 
statute  as  bar,  but  because  time  as  stated 
since  it  accrued  exceeds  time  defined  as 
limitation  of  action  of  that  nature. — Boyd 
v.  Blankman,  29  Cal.  19,  45,  87  Am.  Dec. 
146. 

89.  Same— Har  of  not  appearing  on  face 
of  complaint,  demurrer  on  that  ground  was 
properly  overruled. — Kramm  v.  Bank  of 
California,  74  Cal.  191,  16  Pac.  766,  768. 

40.  Where  allegation  of  complaint  Is 
consistent  with  conclusion  that  debt  is  not 
barred  by  statute  of  limitations,  defense 
must  be  raised  by  plea  and  not  by  demur- 
rer.— Curtiss  v.  Aetna  L.  Ins.  Co.,  90  Cal. 
245,  250,  25  Am.  St.  Rep.  114,  27  Pac.  211. 

41.  Style  or  title  of  eauae,  objections  to 
will  not  be  considered  on  demurrer. — Peo- 
ple ex  rel.  Kern  v.  Mclntyre,  10  Mont.  166, 
25  Pac.  100. 

42.  Surplusage  merely  is  not  ground  of 
demurrer. — Mitchell  v.  Steelman,  8  Cal.  363, 
369.  See  Newman  v.  Smith,  77  Cal.  22,  27, 
18  Pac.  791;  Prescott  v.  Edwards,  117  Cal. 
298,  300,  59  Am.  St.  Rep.  186,  49  Pac.  178; 
Campbell  v.  Taylor,  3  Utah  325,  3  Pac.  445, 
448;  Isaacs  v.  Holland,  4  Wash.  54,  29  Pac. 
976,    978. 

43.  Venue. — Objections  to  complaint  in 
matters  of  form,  such  as  failure  to  specify 
name  of  county  or  court  in  title,  or  that 
It  does  not  show  where  either  of  parties  re- 
sided, is  not  ground  of  demurrer. — Otero 
v.  Bullard,  3  Cal.  188,   189. 


44.  Want  of  verlncatlon  of  pleadings  can 
not  be  properly  raised  by  demurrer. — But- 
terfield  v.  Graves,  138  Cal.  155.  71  Pac.  510; 
Turner  v.  Hamilton,  18  Wyo.,  408,  80  Pac. 
664. 

III.  WANT    OP    JURISDICTION     (1)     OP 
THE    SUBJECT-MATTER,    OR    (2)    OP 

THE    PERSON— SUBDIVISION    1. 

45.  In  general. — The  want  of  jurisdic- 
tion of  the  court,  under  the  first  subdivi- 
sion of  above  section  may  be  either  (1) 
of  the  subject-matter  of  the  action,  or  (2) 
of  the  person  of  the  defendant;  but  an  in- 
sufficient complaint  does  not  defeat  the 
jurisdiction  of  the  court  over  the  subject- 
matter  of  the  action,  in  the  absence  of 
some  express  statutory  provision  to  that 
effect,  where  the  court  is  one  of  general 
jurisdiction. — See  Reed  v.  City  of  Musca- 
tine, 104  Iowa  183,  73  N.  W.  679;  Kennedy 
v.  Roberts,  105  Iowa  621,  75  N.  W.  363;  Men- 
gel  v.  Mengel,  145  Iowa  737,  120  N.  W.  72, 
122  N.  W.  899. 

See  generally  II  Kerr's  Pleading  and 
Practice   §§  915,  916. 

Aa  to  neceaalty  that  want  of  Jurisdiction 
ahonld  appear  on  face  of  complaint,  see  par. 

43,  this  note. 

441.  Actions  to  be  brought  In  certain 
count  lea,  as  where  the  defendant  resides, 
or  where  the  land  involved  lies,  and  the 
like,  a  challenge  to  the  jurisdiction  of  the 
court  at  the  outset  of  the  action  is  not  a 
challenge  to  the  jurisdiction  of  the  court 
over  the  subject-matter  of  the  action,  but  to 
its  jurisdiction  to  hear  and  determine  the 
cause,  under  the  provisions  of  the  statute, 
and  such  objection  will  be  treated  as  a 
general  demurrer  under  subdivision  1  of 
above  section. — Cobbey  v.  State  Journal 
Co.,  77  Neb.  626,  *113  N.  W.  224;  Tate  v. 
Rakow,  84  Neb.  459,  121  N.  W.  460. 

47.  Lack  of  Jurisdiction,  either  of  the 
person  of  the  defendant  or  of  the  subject- 
matter  of  the  action,  to  be  available  as  a 
ground  of  demurrer,  must  appear  upon  the 
face  of  the  complaint.— Doll  v.  Feller,  16 
Cal.  432,  433;  Kamm  v.  Bank  of  California, 
74  Cal.  191,  15  Pac.  765;  Wilhoit  v.  Cunning- 
ham, 87  Cal.  453,  459,  460,  25  Pac.  675; 
Knight  v.  Le  Beau,  19  Mont.  223,  47  Pac. 
952. 

IV.  WANT  OF  LEGAL  CAPACITY  TO  SUE 

—SUBDIVISION   2. 

See  discussion  and  authorities  II  Kerr's 
Pleading  and  Practice,  §5  917-927. 

48.  Aa  to  generally. — The  local  incapacity 
of  the  plaintiff  in  an  action  to  sue  is  an 
objection  to  be  presented  by  demurrer  if  the 
fact  appears  on  the  face  of  the  complaint, 
and  by  answer  if  it  does  not  so  appear,  and 
if  such  an  objection  is  not  taken  by  either 
demurrer  or  answer,  it  must  be  deemed  to 
have  been  waived. — Crittenden  v.  Superior 
Court,  166  Cal.  340,  136  Pac.  287. 
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49.  Want  of  capacity  to  sue  can  be  raised 
by  demurrer  where  such  want  of  capacity 
appears  on  the  face  of  the  complaint,  only. 
— Redding:  Gold  &  C.  Min.  Co.  v.  National 
Surety  Co.,  18  Cal.  App.  488,  492,  128  Pac. 
544. 

50.  Want  of  capacity  to  sue  can  only  be 
raised  by  demurrer  when  such  want  of  ca- 
pacity appears  upon  the  face  of  the  com- 
plaint only. — Redding;  Gold  &  C.  Mln.  Co.  v. 
National  Surety  Co.,  18  Cal.  App.  488,  492, 
123  Pac.  544. 

See  pars.  59  and  60,  this  note. 

51.  An  objection  to  the  legal  capacity  of 
the  plaintiffs  to  maintain  the  action  or  sue 
upon  the  obligation  pleaded  can  not  be 
raised  by  a  general  demurrer. — Moore  y. 
Lauff,  30  Cal.  App.  452,  158  Pac.  657. 


52.  Same— Apparent  want  of  legal 
paclty  to  sue  essential. — That  it  does  not 
appear  in  complaint  that  plaintiff  has  legal 
capacity  to  sue  is  not  ground  of  demurrer. 
— Swamp  &  Overflowed  L.  Dist.  v.  Feck,  60 
Cal.    403,    405. 

As  to  neeeaalty  that  want  of  legal  ca- 
pacity to  sue  should  appear  on  face  of 
complaint  to  constitute  around  of  demur- 
rer, see   pars.   52-55,   this   note. 

68.  Want  of  legal  capacity  of  plaintiff  to 
sue  Is  not  good  ground  of  demurrer  when 
want  of  such  capacity  does  not  appear  on 
face  of  complaint. — Miller  v.  Luco,  80  Cal. 
257,  22  Pac.  195,  196;  Wilhoit  v.  Cunning- 
ham, 87  Cal.  453,  459,  25  Pac.  675;  Sargent 
v.  Cunningham  (Cal.  Jan.  6,  1891),  26  Pac. 
677;  Locke  v.  Klunker,  123  Cal.  231,  239,  56 
Pac.  993. 

54.  Hence  failure  of  complaint  to  allege 
that  affidavit  required  to  be  attached  to  in- 
ventory of  assignee  Is  thereto  attached, 
can  not  be  raised  by  demurrer. — Wilhoit  v. 
Cunningham,  87  Cal.  463,  459,  25  Pac.  675. 

55.  It  must  affirmatively  appear  that 
there  Is  a  want  of  such  legal  capacity. — 
Locke  v.  Klunker,  123  Cal.- 281,  239,  55  Pac. 
993. 

56.  Action  by  unincorporated  association 
—In  Its  own  name. — An  unincorporated  as- 
sociation can  not  sue  in  Its  own  name,  and 
when  such  an  association  undertakes  to  do 
so,  the  defect  may  be  taken  advantage  of 
as  a  want  of  legal  capacity  to  sue. — Agri- 
cultural Extension  Club  v.  Hirsch,  39  Cal. 
App.   433,   179'  Pac.   430. 

57.  Authority  of  attorney-general  to  In- 
stitute action— On  behalf  of  people  to  de- 
termine adverse  claim  to  real  property  does 
not  come  within  objection  raised  by  de- 
murrer for  want  of  capacity  of  plaintiff  to 
sue.  and  it  is  doubtful  if  it  comes  within 
any  ground  for  demurrer  mentioned  in  code, 
the  proper  practice  being  to  move  to  dis- 
miss information  on  such  ground. — People 
v.  Oakland  W.  F.  Co.,  118  Cal.  234,  239,  50 
Pac.  305.  . 

58.  Objection  on  ground  of  — Must  be 
taken  by  demurrer  or  answer. — Objection 
as  to  the  legal  capacity  of  plaintiff  to  sue 


must  be  taken  advantage  of  by  demurrer 
or  answer  in  order  to  avail  the  defendant 
anything. — Bollinger  v.  Bollinger,  154  Cal. 
696,  699,  700,  99  Pac.  196. 

59.  Plena  in  abatement. — If  it  appears 
from  the  complaint  that  plaintiff  has  not  the 
legal  capacity  to  sue,  the  objection  must 
be  taken  by  demurrer,  or  it  is  waived. — 
Tingley  v.  Times-Mirror  Co.,  151  Cal.  13, 
89  Pac.  1097. 

As  to  want  of  legal  capacity  to  aue,  see 

pars.  48-61,  this  note. 

60.  Plea  in  abatement,  in  an  action  by  a 
corporation  affecting  the  title  to  land,  based 
upon  the  failure  of  the  corporation  to  com- 
ply with  the  provisions  of  section  299  of 
Civil  Code,  relative  to  the  filing  of  Its  ar- 
ticles, held  good,  if  the  articles  are  not  on 
file  at  the  time  the  plea  is  interposed. — 
River  dale  Mining  Co.  v.  Wicks,  14  Cal.  App. 
632,  112  Pac.  896. 

•1.  Unauthorised  action.  —  Where  the 
notes  sued  on  were  placed  in  the  hands  of 
an  attorney,  who  brought  suit  in  the  name 
of  a  third  party  without  authority,  a  plea 
In  abatement  based  upon  such  suit  held  not 
sustained. — Helfrich  v.  Romer,  16  Cal.  App. 
436,  118  Pac.  458. 

See  pars.  84,  98,  this  note. 

V.    ANOTHER   ACTION  PENDING— SUB- 
DIVISION  3. 

See  discussion  and  authorities  II  Kerr's 
Pleading  and  Practice,  55  928-934. 

62.  Plea  of  another  action  pending— In 
general. — The  plea  of  another  action  pend- 
ing may  be'  raised  by  demurrer,  under  the 
above  subdivision,  but  not  unless  the  com- 
plaint shows  affirmatively  that  the  prior 
action  possessed  such  characteristics  as  to 
make  the  plea  available,  one- of  which  is 
that  the  cause  of  action  and  the  issues  of 
the  two  suits  must  be  substantially  the 
same. — Conner  v.  Bank  of  Bakersfield,  174 
Cal.  400,  163  Pac.  353. 

68.     Same— Cross-suits  can  not  be  pleaded 

In  abatement  as  actions  pending. — Helfrich 
v.  Romer.  16  Cal.  App.  436,  118  Pac.  458. 

64.  Same— Different  plain  tiff. — The  plain- 
tiffs in  both  suits  must  be  the  same,  where 
one  Is  pleaded  in  abatement  of  the  other, 
otherwise  the  plea  can  not  be  sustained.— 
Helfrich  v.  Romer,  16  Cal.  App.  436,  118 
Pac.  458. 


65.  Same— Divorce  decree  Time  for  ap- 
peal not  expired. — Where  the  validity  of  a 
judgment  for  divorce  is  Involved  in  an  ap- 
plication for  letters  of  administration,  and 
such  judgment  has  never  been  vacated  or 
annulled,  the  mere  pendency  of  time  to 
appeal  from  a  judgment  dismissing  an  ac- 
tion in  equity  to  annul  the  same,  can  not 
impair  the  force  of  the  judgment  in  the 
slightest  degree. — Estate  of  McNeil,  155  Cal. 
337,    100   Pac.    1086. 

66.  Same— Wife  as  partner. — A  pending 
action  against  two  defendants,  husband  and 
wife   as   partners,   can   not   be   successfully 
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pleaded  in  abatement  of  an  action  by  the 
wife,  on  two  promissory  notes,  against 
plaintiff. — Helfrich  v.  Romer,  16  Cal.  App. 
436,  118  Pac.   458. 

VI.    DEFECT  IN  OR  MISJOINDER  OF 
PARTIES— SUBDIVISION  4. 

See  discussion  and  authorities  II  Kerr's 
Pleading-  and  Practice,   55  936-943. 

67.  Defects— An    to    remedy    and    waiver 

of. — In  those  cases  in  which  it  appears  from 
the  complaint  that  there  is  a  defect  of 
parties  plaintiff,  the  objection  must  be 
taken  by  demurrer,  and  is  deemed  waived. 
— Tingley  v.  Times-Mirror  Co.,  151  Cal.  13, 
89  Pac.  1097. 

68.  Same— Definition  of. — "Defect"  means 
defect  in  complaint  by  reason  of  having-  too 
many  or  too  few  parties. — Rowe  v.  Chand- 
ler, 1  Cal.  167,  168,  174. 

69.  Nonjoinder  of  parties  is  meant  by 
defect  of  parties. — Mader  v.  Piano  Mfg.  Co„ 
17  S.   D.   653,   97  N.  W.  843,  845. 

70.  Misjoinder  of  parties  may  be  taken 
advantage  of  by  demurrer. — Rowe  v.  Chand- 
ler, 1  Cal.  167,  168,  174;  Warner  v.  Wilson, 
4  Cal.  310;  Peralta  v.  Simon,  5  Cal.  313; 
Jacks  v.  Cooke,  6  Cal.  164. 

Am  to  form  of  demurrer  for  defect  In  or 
misjoinder  of  parties*  see,  post,  5  431  and 
note   pars.   40-44. 

As    to    waiver    of    misjoinder    of    parties* 

see,  post,  §  434  and  note  pars.  46-48. 

71.  Where  bill  is  filed  against  several 
defendants  for  several  and  distinct  causes, 
having  no  relation  to  or  dependence  on 
each  other,  demurrer  for  misjoinder  of 
parties  and  causes  of  action  will  be  sus- 
tained; but  where  several  persons  have  been 
jointly  concerned  in  fraudulent  transac- 
tions, they  may  be  united  as  defendant  in 
suit  to  annul  the  fraudulent  acts. — Andres 
v.  Pratt,  44  Cal.  309,  319. 

72.  There  is  no  misjoinder  of  parties  de- 
fendant where  the  employee  of  a  gas  com- 
pany sues  a  railroad  company  and  the  owner 
of  a  team,  alleging  that  the  railroad  com- 
pany negligently  operated  a  welding  ma- 
chine and  thereby  frightened  the  horses  so 
that  one  of  them  fell  into  the  trench  where 
the  plaintiff  was  working. — Fallon  v.  United 
Railroads,  28  Cal.  App.  60,  151  Pac.  290. 

73.  Same— Misjoinder  of  parties  not  ap- 
pearing; on  face  of  complaint  is  not  ground 
of  demurrer,  and  hence  not  error  to  over- 
rule demurrer  on  such  ground. — Frost  v. 
Harford,  40  Cal.  165;  Moody  v.  Newmark, 
6  Cal.  Unrep.  850,  50  Pac.  758. 

As  to  necessity  that  misjoinder  of  par- 
ties   should    appear    on    face    of    complaint* 

see  Part  VI,  this  note.  * 

74.  Same— Where  there  Is  hut  one  party 
defendant,  demurrer  for  misjoinder  of  par- 
ties defendant  is  properly  overruled. — Lor- 
enzana  v.  Camarillo,  46  Cal.  125,  127. 


75.  Nonjoinder  of  necessary  parties 
plaintiff  should  be  taken  advantage  of  by 
demurrer. — Andrews  v.  Mokelumne  Hill  Co., 
7  Cal.  330.  334;  Whitney  v.  Stark,  8  CaU 
614,  617,  68  Am.  Dec  860. 

As  to  nonjoinder  of  parties,  see  note  60 
Am.  Dec.  668. 

76.  Defect  in  parties  plaintiff  in  action 
brought  by  minors,  on  ground  that  hus- 
band is  only  heir  of  wife,  must  be  taken 
by  demurrer. — Redfleld  v.  Oakland  C.  S.  R. 
Co.,  110  Cal.  277,  289,  42  Pac.  822. 

77.  As  to  demurrer  for  nonjoinder  of  par- 
ties and  waiver  by  failure  to  demur,  see 
Work  v.  Campbell,  164  Cal.  343,  128  Pac. 
943,  946. 

78.  Judgment  may  be  rendered  against 
one  partner  individually  for  a  partnership 
debt  where  he  falls  to  plead  a  nonjoinder, 
as  by  failing  to  so  plead  he  waives  the 
objection. — Baker  &  Hamilton  v.  Lambert, 
5  Cal.  App.  708,  709,  91  Pac.  340. 

79.  In  action  concerning  homestead 
where  complaint  discloses  relationship  of 
husband  and  wife,  objection  that  husband 
is  not  a  party  must  be  taken  by  demurrer. 
— MacLeod  v.  Moran,  11  Cal.  App.  624,  626, 
105   Pac.   932. 

80.  Same— Defect  of  parties  not  appear- 
ing on  face  of  complaint*  demurrer  will  not 
lie. — Cook  v.  De  la  Ouerra,  24  Cal.  237,  239. 

81.  Same — Failure  of  partner  to  Join  hi* 
copartners  as  parties  plaintiff  should  be 
taken  advantage  of  by  demurrer. — Williams 
v.  Southern  Pac.  R.  Co.,  110  Cal.  457,  460,  42 
Pac.  974. 


82.  Same  — General  allegation  that  de- 
fendant   had    or    elalmed    some    Interest    in 

mortgaged  premises  is  sufficient  as  against 
demurrer  on  ground  of  defect  of  parties. 
— Poett  v.  Stearns,  28  Cal.  226,  228. 

83.  Same— Objection  that  tenant  Is  not 
made  party  defendant  in  action  against 
landlord  to  abate  as  a  nuisance  the  keeping 
of  a  disorderly  or  bawdy  house,  must  be 
taken  by  demurrer  or  answer,  or  it  is 
waived. — Farmer  v.  Behmer,  9  Cal.  App.  773, 
779,  100  Pac.  901. 

84.  Same— Stay  of  proceeding**. — A  mo- 
tion that  all  proceedings  in  an  action  for 
death  be  stayed  until  other  heir  or  heirs 
were  brought  in  as  parties,  theretofore  not 
joined,  was  held  properly  denied,  in  the 
absence  of  a  showing  of  the  existence  of 
such  heir  or  heirs. — Salmon  v.  Rathjens,  152 
Cal.  296,  92  Pac.  733. 

85.  Who  may  demur. — Demurrer  for  mis- 
joinder can  only  be  interposed  by  party 
improperly  made  defendant,  and  defendant 
against  whom  there  was  sufficient  complaint 
could  not  object  that  others  who  had  no 
interest  in  subject-matter  of  suit  were  made 
defendants,  unless  it  also  appears-  that  his 
interest  would  be  affected  thereby. — Gard- 
ner v.  Samuels,  116  Cal.  84,  88,  58  Am.  St. 
Rep.  135,  47  Pac.  935. 
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VII.    CAUSES  OP  ACTION  IMPROPERLY 
JOINED   OR   NOT   SEPARATELY 
STATED— SUBDIVI- 
SION  5. 

See  discussion  and  authorities  II  Kerr's 
Pleading  and  Practice,  §§  944-961. 

8*.     Contraction    of   section— In    general. 

— Applies  to  cause  of  action  which  can  not 
be  embraced  in  same  action,  though  sep- 
arately stated,  and  not  to  causes  of  action 
which  may  properly  be  Joined  in  same  ac- 
tion, but  which  are  not  separately  stated; 
remedy  for  which  is  by  motion  to  make 
pleading  more  definite  and  certain. — City 
Carpet  B.  Works  v.  JoneSi  102  Cal.  506,  609, 
36  Pac.  841.  See  Bernero  v.  South  British 
Ins.  Co.,  65  Cal.  886,  387,  4  Pac.  382;  Fraser 
v.  Oakdale  L.  &  W.  Co.,  73  Cal.  187,  14  Pac. 
829,  830;  Jacob  v.  Lorenz,  98  Cal.  832,  338, 
33  Pac.  119;  County  of  Sutter  v.  McGrlff, 
130  Cal.  134,  136,  62  Pac.  412;  San  Francisco 
Pac.  Co.  v.  Fairfield,  134  Cal.  220,  226,  66 
Pac.  255;  Murphy  v.  Crowley,  140  Cal.  141, 
150,  73  Pac.  820;  Astill  v.  South  Yuba  W.  Co.. 
146  Cal.  55,  79  Pac.  594,  696;  Brewer  v. 
McCain,  21  Colo.  382,  41  Pac.  822;  Luding- 
ton  v.  Heilman,  9  Colo.  App.  648,  49  Pac 
377,  378;  Fox  v.  Rogers,  6  Idaho  710,  69  Pac. 
538. 

87.  Compares  Valencia  v.  Couch,  32  Cal. 
339,  342,  91  Am.  Dec  589;  Nevada  Co.  &  S.  C. 
Co.  v.  Kidd,  43  Cal.  180,  184;  White  v.  Cox, 
46  Cal.  169. 

As  to  waiver  of  misjoinder  of  causes  of 
action,  see,  post,  9  434  and  note  pars.  41-44. 

88.  Failure  to  separately  state  causes 
of  action. — Prior  to  the  amendment  of  1907, 
the  objection  that  causes  of  action  were 
not  separately  stated  could  not  be  raised 
by  demurrer. — Huene  v.  Cribb,  9  Cal.  App. 
141,  145,  98  Pac.  78. 

89.  Same— Action  for  real-eatate  brok- 
er's commission— And  saje  0f  personal  prop- 
erty.— A  complaint  in  an  action  for  real- 
estate  broker's  commission,  and  also  for 
the  sale  of  personal  property,  which  does 
not  state  the  two  causes  of  action  sep- 
arately is  demurrable. — Ryan  v.  Walker,  35 
Cal.  App.  116,  169  Pac  417. 

90.  Same — Not  raised  by  appeal  front  de- 
fault judgment. — The  objection  that  two 
separate  causes  of  action  are  not  separately 
stated  can  not  be  made  on  appeal  from  a 
judgment  by  default  where  there  was  no 
demurrer  or  answer  filed. — Lynn  v.  Knob 
Hill  Improvement  Co.,  177  Cal.  56,  169  Pac. 
1009. 

91.  Joinder  of  causes  of  different  classes. 

— Joinder  of  causes  of  action  not  all  belong- 
ing to  any  one  of  classes  mentioned  in  sec- 
tion 427,  ante,  renders  complaint  obnoxious 
to  demurrer  on  ground  that  several  causes 
of  action  were  improperly  united. — Cosgrove 
v.  Fisk,  90  Cal.  75,  76.  27  Pac.  56.  See  Wat- 
son v.  San  Francisco  &  H.  B.  R.  Co.,  41  Cal. 
17. 

As  to  effect  of  demurrer  to  a  complaint 
uniting  In  one  count  a  cause  of  action   for 


conversion  and  a  cause  of  action  upon  con- 
tract, see,  ante,  9  427,  note  par.  17. 

92.  Misjoinder  of  causes  of  action— In 
general. — A  complaint  in  an  action  by  a 
fisherman  against  certain  deputy  fish  and 
game  wardens  for  damages,  which  charges 
the  defendants  with  "unlawfully"  arresting 
the  plaintiff  and  compelling  him  to  abandon 
his  launch  upon  which  he  lived  and  slept, 
without  first  giving  him  an  opportunity  to 
secure  its  safety  from  the  dangers  of  the 
elements  or  the  sea,  as  a  consequence  of 
which  the  launch  was  destroyed,  states  a 
cause  of  action  for  negligence,  and  not 
for  false  imprisonment,  and  is  not  subject 
to  demurrer  for  misjoinder  of  causes  of 
action. — Argyropolus  v.  Barnes,  28  Cal.  App. 
254,  151  Pac.  1166. 

As  to  the  effect  of  a  misjoinder  of  causes 
of  action  In  a  ault  for  partition,  see,  post, 
I  752  and  note. 

93.  Same  —  Different    kinds    of    relief. — 

The  seeking  of  different  kinds  of  relief 
does  not  establish  different  causes  of  action, 
and  a  contract  may  be  reformed  and  spe- 
cifically enforced  as  reformed  in  the  same 
action,  and  a  demand  for  alternative  money 
relief  does  not  subject  the  complaint  to  de- 
murrer as  stating  two  causes  of  action  in 
a  single  statement. — Messer  v.  Hibernla  Sav. 
&  L.  Soc,  149  Cal.  126,  84  Pac.  836. 

94.  Same— Failure  to  object  by  demurrer 
or  answer— Waiver. — In  a  case  in  which 
action  is  brought  upon  notes  some  of  which 
are  partnership  notes  and  some  of  which 
are  against  individuals,  the  defect  must  be 
taken  advantage  of  either  by  demurrer  or 
answer  or  else  it  is  waived,  under  the  pro- 
visions of  the  above  section  and  of  section 
433,  post. — First  Nat.  Bank  v.  Spangler,  — 
Cal.  App.  — ,  192  Pac.  874,  following  the 
doctrine  in  Baker  v.  Lambert,  6  Cal.  App. 
78,  91  Pac.  430. 

95.  In  such  a  case  where  there  is  noth- 
ing appearing  on  the  face  of  the  complaint 
to  indicate  that  the  causes  of  action  are 
against  different  parties,  it  is  Incumbent 
upon  the  defendant  to  present  the  question 
by  answer;  a  plea  of  ignorance  as  to  the 
liability  of  the  partnership  until  after  the 
judgment  was  rendered  enabled  defendant 
to  set  up  such  objection  in  an  answer,  is 
not  sufficient  to  excuse  the  defendant  from 
liability. — First  Nat.  Bank  v.  Spangler,  — 
Cal.  App.  — ,  192  Pac.  874. 

96.  Same  —  Injuries  to  wife  —  Expenses 
and  loss  of  services  by  busband. — Misjoinder 
of  cause  of  action  for  injuries  to  wife  with 
cause  of  action  in  favor  of  husband  for 
loss  of  services  and  expenses  incurred  for 
wife,  renders  such  complaint  subject  to 
demurrer  for  improper  joinder  of  causes  of 
action. — McKune  v.  Santa  Clara  V.  M.  &  L. 
Co.,  110  Cal.   480,   487,  42  Pac.  980. 

97.  Same  —  Remedy  —  By  demurrer  for 
misjoinder  of  causes  of  action  will  not  lie 
because  several  species  of  remedy  may  be 
had  in  enforcement  of  single  writ. — Beronio 
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v.  Ventura  Co.  L.  Co.,   129  Cal.  232,   235,  79 
Am.  St.  Rep.  118,  61  Pac.  958. 

A  a  to  demurrer  t«  prayer,  see  par.  84, 
this  note. 

98.  Same— Unauthorised  acta  which  are 
part  of  common  dealft-u. — In  an  action  which 
charged  a  combination  and  conspiracy  of 
certain  stockholders  to  control  the  corpora- 
tion, by  virtue  of  which  control  the  direc- 
tors fraudulently  and  wrongfully  took  and 
withdrew  and  appropriated  and  converted 
to  their  own  use  and  benefit  certain  funds 
of  the  corporation,  and  sought  and  endeav- 
ored to  create  and  did  create  certain  ficti- 
tious and  fraudulent  indebtedness  against 
the  corporation,  and  procured  the  issue  to 
themselves  of  fraudulent  stock  of  the  cor- 
poration, it  is  held  that  the  conspiracy  was 
not  of  the  gist  of  the  action,  and  that  the 
other  acts,  done  in  pursuance  of  a  common 
design,  were  not  improperly  joined. — Har- 
vey v.  Meigs,  17  Cal.  App.  363,  119  Pac.  941. 

See  par.  61,  this  note. 

VIII.     WANT   OP   FACTS   SUFFICIENT   TO 
CONSTITUTE    CAUSE    OF   ACTION- 
SUBDIVISION  6. 

See  discussion  and  authorities  II  Kerr's 
Pleading  and  Practice,  55  962-999. 

09.  Construction  of  aectlon— As  to  limi- 
tation.— Construed  to  be  confined  to  those 
cases  In  which  no  cause  of  action  at  all 
arises  from  complaint,  and  not  to  include 
cases  in  which  misjoinder  of  parties  appears 
upon  face  of  pleading,  in  which  case  demur- 
rer should  be  placed  under  subdivision  4. — 
Summers  v.  Parish,  10  Cal.  347,  350. 

100.  In  complaint  setting  up  bond,  paper 
on  its  face  must  show  want  of  considera- 
tion, to  be  demurrable.5 — Mulford  v.  Estu- 
dillo,   17  Cal.  618,  622. 

101.  Complaint  en  tit  Una;  plaintiff  to  re- 
lief— Either  legal  or  equitable  Is  not  de- 
murrable on  ground  that  it  does  not  state 
facts  sufficient  to  constitute  cause  of  ac- 
tion.— White  v.  Lyons,  42  Cal.  279,  282; 
Mora  v.  Le  Roy,  58  Cal.  8,  11;  McPherson  v. 
Weston,  64  Cal.  276,  280,  30  Pac.  842;  Huls- 
man  v.  Todd,  96  Cal.  228,  230,  31  Pac.  39; 
Whitehead  v.  Sweet,  126  Cal.  67,  73,  58  Pac. 
376;  Jones  v.  Iverson,  131  Cal.  101,  104,  63 
Pac.   135;  Poett  v.  Stearns,  28  Cal.  226,  228. 

102.  Complaint  moat  show  cauac  of  ac- 
tion In  plaintiff,  or  general  demurrer  will 
lie.  It  is  not  sufficient  that  it  show  cause 
of  action  in  somebody. — Dixon  v.  Cardozo, 
106  Cal.  506,  507,  39  Pac.  857. 

103.  Where  it  appears  on  the  face  of  a> 
complaint  that  the  action,  brought  by  a 
nonresident  against  a  foreign  corporation, 
has  not  arisen  from  the  business  done  by 
the  corporation  in  the  state,  the  objection 
to  the  complaint  may  be  taken  advantage 
of  by  demurrer. — Fry  v.  Denver  &  R.  Q.  R. 
Co.,   226  Fed.  893. 

104.  Same  — Lentil  conclusion*.  —  Under 
certain  circumstances  the  allegation  of  what 
Is   usually   regarded   as   a   l<>gal    conclusion 


supplies  the  want  of  averment  of  a  material 
fact  and  renders  the  judgment  safe  from 
attack  on  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  and  in  the  application  of 
this  rule  there  is  no  difference  between  a 
default  judgment  and  a  judgment  after  trial. 
— Wells  Fargo  &  Co.  v.  McCarthy,  6  CaL 
App.  801,  809,  90  Pac  208. 

105.  Complaint  sufllelent  to  sustain  Judg- 
ment Is  good  against  general  demurrer. — 
Lawrence  Nat.  Bank  v.  Kowalsky,  106  Cal. 
41,  48,  88  Pac.  517. 

106.  Complaint  to  abate  public  nuisance 
—Failure  to  allege  special  Injuries  peculiar 
to  plaintiff  and  different  from  Injuries  suf- 
fered by  the  general  public,  while  not  a 
ground  of  demurrer  in  and  of  itself,  in  a 
proper  case,  the-  objection  may  be  urged, 
under  demurrer,  on  the  ground  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  —  Silva  v. 
Spangler,  5  Cal.  Unrep.  277,  43  Pac.  617. 

107.  Failure  to  allege  present  aton  of 
claim  to  administrator  and  rejection  by 
him  before  commencement  of  suit,  is  ground 
of  demurrer,  as  without  It  complaint  does 
not  state  facts  sufficient  to  constitute  cause 
of  action. — Hentsch  v.  Porter,  10  Cal.  555, 
568.  See  Ellissen  v.  Halleck,  6  Cal.  386, 
893. 

108.  For  want  of  facts  sufllelent  to  con- 
stitute a  cause  of  action. — Where  the  specifi- 
cations of  insufficiency  relate  solely  to 
matters  which  go  only  to  the  uncertainty 
and  ambiguity  of  the  complaint  rather  than 
to  the  sufficiency  of  the  facts  stated  to  con- 
stitute a  cause  of  action,  which  facts  were 
not  specified  In  the  demurrer,  they  can  not 
be  considered. — Olcovich  v.  Qrand  Trunk  R. 
Co.,  20  Cal.  App.  349,  129  Pac.  290,  294. 

100.     Same— Objection  to  any  evidence  la 

In  effect  a  demurrer  to  the  complaint  upon 
the    ground    stated     (dictum).  —  Spaeth    v. 
Ocean  Park,  etc.,  Inv.  Co.,  16  Cal.  App.  332, 
116  Pac.   980. 
See  par.  113,  this  note. 

110.  Fraud— Failure  of  complaint  to  al- 
lege.— Failure  of  complaint,  based  upon  al- 
leged fraud,  to  aver  facts  showing  fraud 
renders  it  vulnerable  to  demurrer. — Cos- 
grove  v.  Flsk,  90  Cal.  75,  77,  27  Pac.  56. 
See  Payne  v.  Elliott,  54  Cal.  340;  Pehrson  v. 
Hewitt,  79  Cal.  594,  21  Pac.  960. 

111.  When  a  complaint  fails  to  state  the 
time  of  the  discovery  of  a  fraud  committed 
more  than  three  years  before  the  commence- 
ment of  the  action,  a  demurrer  based  upon 
the  statute  of  limitations  will  lie. — Earhart 
v.  Churchill,  169  Cal.  728,  147  Pac.  942. 

112.  In  action  to  recover  money. — Where 
the  contract  provided  that  if  payments  to 
be  made  thereunder  should  be  due  and  un- 
paid for  a  period  of  sixty  days  the  plaintiff 
might,  at  its  option,  declare  the  balance 
unpaid  to  be  due  and  payable,  it  was  essen- 
tial that  the  complaint  should  allege  both 
that  there  had  been  a  default  in  a  payment 
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and  that  such  default  had  existed  for  sixty 
days,  that  plaintiff  had  exercised  Its  option, 
and  a  failure  to  so  allege  renders  the 
complaint  obnoxious  to  demurrer  for  un- 
certainty.— Southern  Cal.  Music  Co.  v.  Skin- 
ner, 17  Cal.  App.  208,  119  Pac.  106. 
See  pars.  137,  138,  this  note. 

113.  Slime— Want  of  facts  '  sufficient  to 
constitute  mum  of  action. — Where  the'  suit 
was  instituted  six  months  after  the  date  of 
the  note  given  for  the  unpaid  Instalments 
covered  by  the  contract,  and  the  note  was 
not  due  until  four  years  after  the  date 
thereof,  the  failure  of  the  complaint  to  ade- 
quately set  forth  the  connection  between 
the  agreement  and  the  note,  or  to  allege 
any  fact  which  would  have  the  effect  of 
declaring  the  note  due  prior  to  the  time 
stated  by  Its  terms,  renders  such  complaint 
obnoxious-  to  a  demurrer  for  want  of  facts 
constituting  a  cause  of  action. — Southern 
Cal.  Music  Co.  v.  Skinner,  17  Cal.  App.  206, 
208,  119  Pac.  106. 

See  pars.  108,  109,  this  note. 

114.  Defense  of  laches  may  be  raised  by 
demurrer. — The  defense  of  laches  may  be 
interposed  by  demurrer  where  the  complaint 
in  any  given  case  shows  laches  upon  the 
part  of  the  plaintifT  sufficient  to  justify  a 
refusal  of  the  relief  sought,  and,  in  the 
absence  of  such  a  showing,  the  defense  may 
be  made  by  answer  when  the  facts  of  the 
case  warrant  such  a  defense. — MacMullen  v. 
Kelly,  19  Cal.  App.  700,  127  Pac.  819,  823. 

115.  The  defense  of  laches  can  be  taken 
advantage  of  by  demurrer;  such  a  defense 
is,  in  substance,  that  the 'complaint  does  not 
show  equity,  or  fails  to  state  facts  sufficient 
to  constitute  a  cause  of  action. — Superior 
California  Fruit  Land  Co.  v.  Grossman,  32 
Cal.  App.  367.  162  Pac.  1046. 

116.  Statute  of  limitations.  —  There  has 
grown  up  a  practice  difficult  perhaps  to 
defend  on  logical  grounds,  of  permitting 
a  defendant  to  demur  to  a  complaint  on  the 
ground  that  "It  fails  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action  In  this, 
that  the  alleged  cause  of  action  appears  to 
be  barred  by  the  provisions  of  .  .  .  ."  The 
bar  of  the  statute  of  limitations  is  not  made 
a  ground  of  demurrer  and  it  can  only  be 
taken  advantage  of  under  the  general 
ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, but  Inasmuch  as  It  is  a  special  de- 
fense, personal  in  its  nature,  and  which 
may  be  waived  or  asserted,  a  party  relying 
upon  It  must  specifically  set  It  up  in  his 
pleading,  and  a  demurrer  merely  stating 
that  there  is  a  want  of  facts  will  not  suf- 
fice to  raise  this  point.  Thus  In  practice 
has  arisen  this  exception  to  the  general 
rule  that  no  particular  specification  is  re- 
quired In  a  demurrer  for  want  of  facts. — 
California  Safe  Deposit  &  T.  Co.  v.  Sierra 
Valleys  R.  Co.,  158  Cal.  690,  112  Pac.  274. 

See  pars.  87-40,  this  note. 

117.  Same— Bar  of  statute — Dismissal  of 
notion. — The  bar  of  the  statute  is  not  speci- 


fied as  a  ground  of  demurrer,  and  that  ob- 
jection to  a  complaint,  while  required  to  be 
stated  In  the  demurrer,  must  be  deemed 
included  In  the  ground  of  want  of  facts, 
and  when  the  demurrer  on  that  ground  Is 
properly  sustained,  and  no  leave  to  amend 
asked,  it  is  not  error  to  enter  judgment  of 
dismissal  without  granting  such  leave. — 
Bell  v.  Bank  of  California,  153  Cal.  245,  94 
Pac.  889. 
See  par.  116,  this  note. 

118.  Same  — In  Inheritance-tax  proceed- 
ings—-Statute  of  limitations. — Demurrer  will 
lie  to  the  petition  authorized  by  sections 
14  and  15  of  the  inheritance-tax  act  of  1893, 
as  amended  In  1895,  on  the  ground  of  the 
bar  of  the  statute  of  limitations. — Cham- 
bers v.  Gallagher,  177  Cal.  704,  171  Pac.  931. 

119.  Statute  of  frauds. — Wherever  it  ap- 
pears upon  the  face  of  the  complaint  that 
the  agreement  sued  upon  Is  within  the  stat- 
ute of  frauds  and  fails  to  comply  with  the 
requirements  thereof,  the  defect  may  be 
taken  advantage  of  by  demurrer. — Harper 
v.  Goldschmidt,  156  Cal.  245,  252,  104  Pac. 
451. 

120.  Sustained  demurrer  —  Amendment 
proposed  —  Practice  on  appeal. — Where, 
upon  demurrer  sustained  for  want  of  facts 
necessary  to  constitute  a  cause  of  action,  a 
proposed  amendment  to  the  amended  com- 
plaint was  served  upon  the  defendants  and 
submitted  to  the  court,  and  the  application 
denied  solely  upon  the  ground  that  if  con- 
sidered Incorporated  in  the  amended  com- 
plaint, it  would  not  state  a  cause  of  action, 
it  is  held  that  such  proposed  amendment 
should  be  taken  Into  consideration,  on  ap- 
peal, in  determining  whether  a  cause  of  ac- 
tion was  stated  by  plaintiffs  in  the  lower 
court. — Campbell-Kawannanakoa  v.  Camp- 
bell, 152  Cal.  203,  93  Pac.  184. 

As  to  duty  to  request  leave  to  amend 
where  demurrer  sustained  to  complaint,  see, 
post,  S  432  and  note. 

IX.     COMPLAINT    AMBIGUOUS— SUBDIVI- 
SION 7. 

See  discussion  and  authorities  II  Kerr's 
Pleading  and  Practice,  55  1000-1008. 

121.  Editorial  Notes  Prior  to  1907  there 
were  but  seven  grounds  upon  which  de- 
fendant could  demur;  the*  seventh  ground 
upon  which  a  defendant  could  demur  to 
a  complaint,  was  that  it  was  (1)  ambigu- 
ous, (2)  unintelligible  or  (3)  uncertain.  In 
1889  the  supreme  court  decided  that  the 
word  "uncertainty,"  as  used  In  the  seventh 
subdivision  of  the  section  as  it  then  stood, 
did  not  Include  "ambiguity"  as  used  in 
that  subdivision,  but  referred  to  the  un- 
certainty in  pleading  defined  by  authors 
(Kraner  v.  Halsey,  82  Cal.  209,  22  Pac. 
1137).  The  legislature  at  the  session  of 
1906-7  amended  the  above  section  by  di- 
viding subdivision  7  and  making  each  of 
the  elements  thereof  a  ground  of  demurrer, 
by  adding  two  additional  subdivisions;  leav- 
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ing  subdivision  7  providing  for  "ambiguity," 
and  the  added  subdivisions  8  and  9  provid- 
ing respectively  for  "unintelligibility"  and 
"uncertainty."  This  amendment  was  doubt- 
less made  to  meet  the  objections  of  the 
decisions  upon  the  seventh  ground  for  de- 
fendant's demurrer  as  it  theretofore  stood. 
In  the  annotations  appended  it  has  been 
sought  to  assign  the  decisions  made  prior 
to  the  amendment  of  1907  to  the  particular 
subdivision  under  which  they  properly  fall 
under  the  amendment;  but  as  the  former 
subdivision  provided  three  things  as 
grounds  of  demurrer,  it  will  be  found  that 
the  earlier  decisions  abstracted  sometimes 
refer  to  two  of  the  former  grounds  of  de- 
murrer under  subdivision  7  as  it  stood  be- 
fore the  amendment.  This  matter  should 
not  be  confusing,  however,  if  what  has 
been  said  regarding  the '  division  of  for- 
mer subdivision  7  and  distributing  of  the 
grounds  of  demurrer,  as  above  noted,  is 
borne  in  mind. 

122.  Am  to  generally. — Ambiguity  and  un- 
certainty are  made  separate  grounds  of  de- 
murrer by  this  section. — Wilhoit  v.  Cun- 
ningham, 87  CaL  453,  458,  25  Pac.  675. 

As  to  demurrer  for  ambiguity,  unlntelll- 
giolllty,  and  uncertainty,  In  the  conjunctive, 

see,  post,  S  431  and  note  pars.  32-35. 

123.  That  complaint  Is  ambiguous,  un- 
intelligible, or  uncertain,  is  made  ground  of 
demurrer  in  thU  state,  and  hence  objection 
may  not  be  taken  by  motion  to  make  com- 
plaint more  definite  and  certain. — McFar- 
land  v.  Holcomb,  123  Cal.  84,  88,  55  Pac.  761. 

124.  Ambiguity  —  In  general. — Faults  in 
pleading  consisting  of  ambiguities  and  un- 
certainties should  be  viewed,  to  a  certain 
extent,  in  the  light  of  the  situation  of  the 
parties  as  to  their  knowledge  of  the  facts 
alleged;  and  where,  in  an  action  by  stock- 
holders against  stockholders  of  a  corpora- 
tion, where  the  defendants  constitute  the 
managing  body  of  the  corporation,  and  by 
reason  of  their  situation  in  this  regard  have 
full  knowledge  of  all  the  facts,  which  the 
plaintiffs  are  in  no  position  to  know  or  as- 
certain, the  defendants  can  not  insist  that 
the  averments  of  the  complaint  shall  be 
wholly  free  from  uncertainty  and  ambig- 
uity.— Harvey  v.  Meigs,  17  Cal.  App.  366, 
119  Pac.  941. 

126.     Same— Action    against   stockholders. 

— In  an  action  against  certain  stockholders 
charging  a  combination  and  conspiracy  to 
control  the  corporation  and  by  that  means 
to  do  certain  fraudulent  and  unauthorized 
acts  to  the  injury  of  the  corporation  and 
of  the  plaintiffs,  it  is  not  essential  to  al- 
lege who  were  the  directors  constituting  a 
majority  of  the  board  at  the  time  of  the 
alleged  commission  of  the  acts  complained 
of,  for  the  action  is  against  the  stockhold- 
ers and  not  against  the  directors;  and  al- 
though it  is  essential  that  the  directors 
should   be   made   parties   in   order   to   have 


complete  relief,  the  defendants  can  not 
complain  of  the  fact  that  they  are  not  so 
made. — Harvey  v.  Meigs,  17  Cal.  App.  864, 
119  Pac.  941. 


126.  Same— -Acquisition  of  snare*  subse- 
quent to  transaction  complained  of— Right 
of  Injunction  to  prevent  unauthorised  acts. 

— While  it  may  be  that  a  stockholder  who 
acquires  his  stock  subsequently  is  without 
a  right  of  action  based  upon  unauthorized 
acts  complained  of,  such  stockholder  has  a 
right  of  action  in  equity  for  an  injunction 
to  prevent  the  payment  of  fraudulent  cred- 
its shown  to  have  been  Incurred  prior  to 
his  becoming  a  stockholder,  and  to  stand 
upon  the  books  of  the  corporation  at  the 
commencement  of  the  action,  and  the  com- 
plaint is  not  ambiguous  because  It  falls  to 
show  that  the  plaintiffs  in  such  an  action 
were  stockholders  at  the  time  of  the  al- 
leged commission  of  the  acts  complained 
of. — Harvey  v.  Meigs,  17  Cal.  App.  368,  119 
Pac.  941. 


127.  Same— Complaint  which  Is  cany  of 
comprehension  and  free  from  reasonable 
doubt  is  not  subject  of  demurrer  on  ground 
of  ambiguity. — Salmon  v.  Wilson,  41  Cal. 
596,  602;  Applegarth  v.  Dean,  68  Cal.  491, 
494.  13  Pac.  687;  Kraner  v.  Halsey,  82  CaL 
209,  213,  22  Pac.  1137;  Whitehead  v.  Sweet, 
126  Cal.  67,  73,  68  Pac.  376;  Jones  y.  Iver- 
son,  131  Cal.  101,  104,  63  Pac.  186.  See 
Ward  v.  Commissioners,  12  Mont  81,  29 
Pac.  658. 


128.  Same— Same— Clerical  error  In  com- 
plaint merely  demurrer  for  ambiguity,  un- 
intelligibility,  and  uncertainty  was  properly 
overruled. — Fay  v.  McKeever,  59  Cal.  307, 
309.  See  Hawley  Bros.  H.  Co.  v.  Brown- 
stone,  123  Cal.  643,  646,  56  Pac.  468. 

120.  Same— Same  —  Contradictory  state- 
ments In  complaint. — Demurrer  for  ambig- 
uity and  uncertainty  in  complaint  properly 
sustained  where  complaint  sets  up  same 
cause  of  action  in  contradictory  manner. — 
Reed  v.  Poindexter,  16  Mont  294,  40  Pac. 
596. 

130.  Complaint  which  in  one  part  avers 
covenant  for  lease,  and  in  another  states 
matter  which  constitutes  contract  for  pres- 
ent lease,  is  bad  for  ambiguity. — Crow  v. 
Hlldreth,   39  Cal.   618,'  619. 


131.  Same— Failure  to  met  forth  Items  of 
account  In  complnlnt  is  not  ground  for  de- 
murrer   for    ambiguity    or    uncertainty. 

Burns  v.  Cushing,  96  Cal.  669,  31  Pac.  1124; 
Rogers  v.  Duff,  97  Cal.  66,  31  Pac.  836;  Par- 
well  v.  Murray,  104  Cal.  464,  38  Pac.  199; 
Pleasant  v.  Samuels,  114  Cal.  34,  38,  42  Pac. 
999;  Long  Beach  School  Dist  v.  Dodge,  135 
Cal.  401,  407,  67  Pac.  499. 

132.  Same— Failure  to  state  times  at 
which  services  were  rendered,  or  when 
claim  for  items  thereof  accrued,  does  not 
authorize  demurrer  for  ambiguity  or  un- 
certainty.— McFarland  v.  Holcomb,  123  Cal. 
84,  87,  56  Pac.  761. 


876 


Tit.  VI,  Cfc.  III.] 


UNINTELLIGIBILITY— UNCERTAINTY. 


ft  481 


1884  Same — Liability  of  «tockfcold< 
Ownervhip  of  ■tock— Owaer»hlp  apparemt 
on  books. — In  an  action  against  stockhold- 
ers for  fraudulent  acts  in  pursuance  of  a 
combination  and  conspiracy  to  control  a 
corporation,  It  is  sufficient  to  allege  that 
such  stockholders  appear  upon  the  books  of 
the  corporation  to  be  the  owners  of  a  ma- 
jority of  the  stock  thereof,  and  therefore 
able  to  control  the  corporation,  and  the 
complaint  is  not  ambiguous  because  it  does 
not  allege  that  they  were  the  actual  owners 
of  a  majority  of  the  stock. — Harvey  y. 
Meigs,  17  Cal.  App.  864,  119  Pac.  941. 

X.    COMPLAINT   UNINTELLIGIBLE— SUB- 
DIVISION 8. 

See    II    Kerr's    Pleading    and    Practice, 

5  1009. 

1S4.  Untntelllfftbtllty  la  *toub4  of  de- 
murrer under  provisions  of  above  section 
and    subdivision. — Tibbets    v.    Riverside    L. 

6  I.  Co.,  61  Cat  160. 


Aa  to  dlvfaloa  of  former  aabdlvulon  7  Into 
three  arroand*  of  demurrer,  see  par.  121, 
this  note. 

XI.     COMPLAINT    UNCERTAIN— SUBDI- 
VISION  9. 

See  discussion  and  authorities  II  Kerr's 
Pleading  and  Practice,  55  1010-1023. 


Aa  to  dl-vlaloa  of  former  subdivision  7  Into 
three  ffronada  of  demurrer,  and  adding  sub- 
divisions 8  and  9,  see  par.  121,  this  note. 

Aa  to  construction  of  complaint  for  nea;ll- 
a;ence  where  a  special  demurrer  for  uncer- 
tainty la  Interacted,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  9  1970,  note  pars.  403-405. 

135.  A  a  to  generally.  —  Uncertainty 
ground  for  demurrer. — Kraner  v.  Halsey, 
%z  Cal.  209,  212,  22  Pac.  1137;  Mallory  v. 
Thomas,  98  Cal.  844,  648,  38  Pac  757. 

ISO.  Same — "Uncertainty"  refer*  to  un- 
certainty defined  by  authorities  In  plead- 
ing, and  such  authorities  do  not  include  am- 
biguity.—Kraner  v.  Halsey,  82  Cal.  209.  213, 
22  Pac.  1187. 

137.  Objection  of  uncertainty  goes  to 
doubt  as  to  what  pleader  means  by  facts 
alleged,  and  not  to  failure  to  allege  suffi- 
cient facts. — Callahan  v.  Broderlck,  124  Cal. 
80,  83,  56  Pac.  782. 

188.  •  Attack  In   trial  conrt— Neceaalty  of. 

— Uncertainty  of  complaint  must  be  at- 
tacked in  the  trial  court  by  special  demur- 
rer, and  can  not  be  cured  on  appeal  by  an 
inference  drawn  from  the  name  of  the  de- 


fendant— Parke   &   Lacy   Co.   v.   Inter   No» 
etc.  Co.,  147  Cal.  493,  82  Pac.  61. 
See  par.  112,   this  note. 

189.  In  an  action  to  invalidate  a  stock 
assessment,  an  allegation  of  the  complaint 
that  the  sale  of  stock  complained  of  was 
illegal  and  void,  and  that  the  assessment 
complained  of  was  illegal  and  void,  were 
held  to  be  mere  conclusions  of  law,  and  de- 
murrable for  uncertainty. — Hennessey  v. 
Allegheny  Min.  Co.,  159  Cal.  399,  113  Pac. 
1071. 

140.  Divorce  action. — Where  in  an  action 
for  separate  maintenance  "the  complaint  is 
uncertain  as  to  the  time  and  place  of  cer- 
tain alleged  acts  of  cruelty  the  remedy  is 
by  demurrer  and  not  by  motion  to  strike 
out. — Mattsen  v.  Mattsen,  181  Cal.  44,  183 
Pac.  448. 

141.  Failure  of  complaint  to  separately 
atate  Items  of  damage  to  premises  and  dam- 
ages sustained  by  injuries  to  plaintiff's 
business,  renders  complaint  uncertain. — • 
Mallory  v.  Thomas,  98  Cal.  644,  646,  33  Pac 
757.  See  Lamb  v.  Harbaugh,  105  Cal.  680, 
690,  89  Pac.  56. 

142.  Failure  of  complaint  on  foreclose 
of  newer-Hen  to  atate  date  of  filing-. — Fail- 
ure of  complaint  in  action  to  foreclose  lien 
for  sewer  work  to  state  date  such  lien  was 
filed  and  recorded,  renders  it  subject  to  de- 
murrer for  uncertainty. — Williamson  v. 
Joyce,  137  Cal.  151,  153,  69  Pac.  980.  ( 

148.  Pleading  too  general* — Objection  to 
pleading  which  contains  all  essential  aver- 
ments, but  states  them  in  form  too  general 
to  enable  defendant  to  meet  them  by  spe- 
cific technical  defense,  should  be  met  not  by 
demurrer  but  by  motion  to  make  pleading 
more  specific. — Pflster  y.  Wade,  69  Cal.  133, 
136,  10  Pac.  369. 

144.  Prayer  for  attorney**  fee*. — A  com- 
plaint in  an  action  to  foreclose  a  street  as- 
sessment Is  not  demurrable  because  of  the 
Inclusion  in  the  prayer  of  request  for  at- 
torneys' fees. — Millsap  v.  Balfour,  154  Cal. 
306,  97  Pac.  668. 

145.  Statement  of  cause  of  action  at  law 
or  In  equity. — If  the  complaint  states  a 
cause  of  action  addressed  either  to  the 
legal  or  equitable  jurisdiction  of  the  court, 
the  pleading  is  good  as  against  a  general 
demurrer. — Swan  v.  Talbot,  152  Cal.  144, 
94  Pac.  238. 

146.  Two  grounds  for  relief. — In  action 
to  set  aside  deed,  plaintiff  may  set  up  two 
grounds  on  which  deed  should  be  set  aside, 
and  it  is  not  cause  for  demurrer  that  de- 
fendant can  not  ascertain  on  which  plaintiff 
will  rely. — Murphy  v.  Crowley,  140  Cal.  141, 
150,  73  Pac  820. 


§431.  DEMURRER  MUST  SPECIFY,  ETC.  MAY  BE  TAKEN  TO  PART. 
MAT  ANSWER  AND  DEMUR  AT  SAME  TIME.  The  demurrer  must  dis- 
tinctly specify  the  grounds  upon  which  any  of  the  objections  to  the  complaint 


877 


•  431 


DEPENDANT'S  DEMIRREB — MUST  SPECIFY  WHAT. 


IPt.II, 


are  taken.    Unless  it  does  so,  it  may  be  disregarded.    It  may  be  taken  to  the 

whole  complaint,  or  to  any  of  the  causes  of  action  stated  therein,  and  the 

defendant  may  demur  and  answer  at  the  same  time. 

History:  Enacted  March  11,  1872,  founded  upon  §§  41,  42  of  Prac- 
tice Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  133,  act  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  706, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  439. 


WHAT  DEMURRER  TO  SPECIFY— 
DEMURRING  TO  PART. 

I.  In  General^  1-53. 

II.  Questions  Raised,  54-87. 

III.  Scope,  Effect,  and  Determination,  88- 
119. 

L  In  General. 

1.  As  to  construction  of  section — Au- 

thorizes defendant  to  demur  with- 
out answering. 

2.  Same — Authorizes   filing   of  demur- 

rer and  answer  at  same  time. 

3, 4.  Answer  as  demurrer — In  general. 

5.  Conjunctive  demurrer — Effect  of. 

6-  8.  Demurrer  must  be  directed  to  whole 
of  pleading. 

9.  Demurrer  stating  only  one  or  more 
of  the  grounds  enumerated. 

10- 13.  Demurrer  to  complaint  as  a  whole. 

14.  Same — To  claim  in  intervention. 

15.  Same — To  specify  all  grounds — Con- 

struction. 

16.  Same — On  ground  of  bar  of  statute 

of  limitations. 

17.  Same  —  On    ground    that    plaintiffs 

have  no  legal  capacity  to  sue. 

18.  Same — On   ground   that  action   was 

prematurely  brought. 

19.  Same — Special  demurrer  on  ground 

of  ambiguity  and  uncertainty. 

20.  Demurrer  to  jurisdiction. 

21,  22.  General  demurrer  need  not  distinctly 
specify  grounds. 

23.  Same — When  sufficient. 

24.  Same — Same— In  equity — Laches. 

25.  Same — Same — Searches    record. 
26,  27.  Insufficient  demurrer — Effect  of. 

28.  Joint  demurrer. 

29.  Same — On  ground   of   defect  as   to 

parties. 

29a.  Same — On  ground  of  misjoinder. 
30,  31    Special  demurrer. 
32-  35.  Same — Demurrer  for  ambiguity,  un- 
intelligibility,  and  uncertainty. 

36,  37.  Same — Conjunctive  demurrer. 

38.  Same — Same  —  Demurrer  on  ground 

that    it    can    not    be    ascertained 
what  contract  is. 

39.  Same — Demurrer  for  misjoinder  of 

causes  of  action. 
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40-  43.  Demurrer  for  misjoinder  of  parties. 

44.  Same— Demurrer  for  nonjoinder  of 
parties. 

45-  47.  Same — Demurrer  on  ground  of  stat- 
ute of  limitations. 

48-50.  Demurrer  for  want  of  legal  capac- 
ity of  plaintiff  to  sue. 

51.  Same  —  Improperly     uniting     two 

causes  of  action  in  one  count. 

52.  Same — Inconsistency  between  allega- 

tion in  declaration  and  contract. 

53.  Requisites  of  demurrer — In  general. 

n.  Questions  Raised. 

54.  On  demurrer  for  ambiguity  and  un- 

certainty. 

55.  Same — Objection    that   it    does    not 

appear  in  amended  complaint  what 
was  alleged  in  original. 

56.  On     demurrer    for    misjoinder    of 

causes  of  action. 

57.  On  demurrer  for  misjoinder  of  par- 

ties. 

58.  On  demurrer  that  causes  of  action 

are     improperly    united     in     one 
count. 

59,  60.  On  general  demurrer. 

61,  62.  Same — Ambiguity   and   uncertainty. 

63.  Same — Anticipating  defense. 

64.  Same — Bar  of  statute  of  limitations. 

65.  Same — Clerical  error. 

66.  Same — Conclusion  of  law. 

67, 68.  Same — Contradictory  statements. 
69,  70.  Same — Defects  of  form. 

71.  Same — Defect  of  parties. 

72.  Same — Estoppel. 

73.  Same  —  Failure  to   allege   non-pay- 

ment of  money. 

74.  Same — Failure  to  allege  special  dam- 

age in  action  on  bond. 

75.  Same — Failure  to  show  that  plain- 

tiffs were  innocent  purchasers. 

76.  Same — Failure  to  state  all  facts  es- 

sential to  recovery. 

77.  Same  —  Inferential     statements     or 

statements  by  way  of  recital. 

78.  Same — Insufficiency  of  facts  alleged. 

79.  Same — Laches — Defense  of. 

80,  81.  Same — Legal  capacity  of  plaintiff  to 
sue. 

82.  Same — Liabilty  of  state  for  injury. 

83.  Same — Misjoinder  of  parties. 
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84.  Same— Objection  that  statute  gives 

person  another  remedy. 

85.  Same — Part  of  cause. 

86.  Same — Venue. 

87.  Same — Want  of  consideration. 

III.  Scope,  Effect,  and  Determination. 

88-  90.  Admissions — Allegations  of  fact. 

91.  Same — Same — Demurrer    not    abso- 

lute admission. 

92.  Same  —  Same  —  Issuable   and   well- 

pleaded  facts. 

93, 94.  Same — Same — Material  facts. 
95-  97.  Same — Conclusions  of  law. 
98.  Same — Sufficiency  of  parties. 
99, 100.  Inquiry — Scope   of. 

101.  Same — Affidavits  accompanying  pe- 

tition for  injunction. 

102.  Same — Entire  clause  construed. 

103.  Same— Exhibits. 

104.  Same — General  allegation. 

105.  Same — Inferential  facts. 

106.  Same — Merits  of  action. 

107.  Same — Presumption. 
108, 109.  Same — Questions  of  fact. 

110.  Same — Reference  to  another  count. 

111.  Same  —  Beturn   of   officer   on   sum- 

mons. 

112.  Necessity  of  determination — In  gen- 

eral. 

113.  Order     sustaining     demurrer  —  Not 

judgment. 

114.  Overruling  demurrer. 

115,116.  Ruling  on   demurrer  —  Not  law  of 
case. 

117.  Same — Judgment. 

118.  Same — Same — Election  to  stand  on 

demurrer. 

119.  Same — Same  —  Sustaining  demurrer 

filed  by  one  defendant. 

I.     IN  GENERAL. 

A*  to  demurrer  aa  answer  within  statute* 
relating*  to  judgment  hy  default,  see,  post, 
5  585  and  note. 

Am  to  effect  of  general  demurrer  on 
nrround  that  complaint  doea  not  state  a 
cause  of  action  In  canity*  see,  ante,  §  430, 
note,  Part  VIII. 

Aa  to  nrrouads  of  demurrer*  see,  ante, 
I  430  and  note. 

As  to  necessity  that  defect  appear  on  face 
of  complaint*  see,  ante,  9  430  and  note  pars. 
20,  21. 

Aa   to    striking;   ont    demurrers   aa    sham, 

see,  post,  i  463  and  note. 

As  to  sufficiency  of  demurrer  to  answer, 

see.  post,  S  444  and  note. 

1.  As  to  construction  of  section— Author- 
ises defendant  to  demur  without  answering-, 

and  hence  it  is  error  to  render  judgment  by 


default,  overruling;  demurrer  without  per- 
mitting; the  defendant  to  answer. — Mau- 
mers  v.  Hamblon,  38  Cal.  539,  541. 

2.  Same— Authorises  filing  of  demurrer 
and  answer  at  same  time  for  same  cause  of 
action;  hence  where  demurrer  and  answer 
are  filed  in  same"  cause  of  action,  it  is  error 
to  strike  out  answer. — People  v.  McClellan. 
31  Cal.  101,  102. 

3.  Answer    as    demurrer  — In    general. — 

Answer  alleging  that  debt,  if  due,  was  due 
to  two  parties  as  partners,  does  not  amount 
to  demurrer  to  complaint,  in  name  of  one 
of  such  parties,  on  ground  of  defect  of  par- 
ties, it  not  stating  ground  of  objection,  and 
court  can  not  uphold  pleading  which  is  half 
demurrer  and  half  pleading. — Andrews  v. 
Mokelumne  H.  Co.,  7  Cal.  331,  334. 

4.  If  defendant  wishes  to  obtain  deci- 
sion on  questions  of  law  arising  on  face  of 
complaint  in  advance  of  trial,  on  issue  of 
fact  joined,  proper  practice  is  to  do  so  by 
demurrer  in  terms  as  distinct  pleading; 
hence  action  of  court  in  disregarding  de- 
murrer- included  in  an  answer  is  not  ground 
for  reversal. — Brooks  v.  Douglass,  32  Cal. 
208,  212. 

ft.     Conjunctive     demurrer  —  Effect     of. — 

Where  separate  grounds  of  demurrer  are 
joined  conjunctively,  complaint  must  be  de- 
fective on  each  or  demurrer  will  be  over- 
ruled.— Kraner  v.  Halsey,  82  Cal.  209,  22 
Pac.  1137;  Wilhoit  v.  Cunningham,  87  Cal. 
453,  459.  26  Pac.  675. 

See  pars.  36-38,  this  note. 

(  As  to  conjunctive  demurrers,  see  II  Kerr's 
Pleading  and  Practice,  55  1000,  1022. 

6.  Demurrer  must  he  directed  to  whole 
of  plead  Ins-  or  to  a  particular  or  separate 
count  or  statement  of  cause  of  action  or  de- 
fense.— Locke  v.  Peters,  65  Cal.  161,  162, 
3  Pac.  657. 

.7.  Complaint  stating  two  separate  and 
distinct  causes  of  action  may  be  demurred 
to  by  one  general  demurrer,  and  it  is  not 
necessary  that  demurrer  should  specify  to 
which  cause  of  action  It  is  directed.  — 
Churchill  v.  Pacific  Imp.  Co.,  96  Cal.  490, 
493,  31  Pac.  560. 

8.  Demurrer  to  a  part  of  cause  of  action 
or  defense  can  not  be  interposed;  to  avail 
anything  it  must  go  to  whole  cause  of  ac- 
tion or  defense. — Reed  v.  Drala.  67  Cal.  491. 
8  Pac.  20.  See  Young  v.  Pearson,  1  Cal. 
448,  450. 

9. '  Demurrer  stating-  only  one  or  more 
of  grounds  enumerated  in  this  section  con- 
tains nothing  irrelevant  and  nothing  re- 
dundant.— Davis  v.  Honey  Lake  W.  Co.,  98 
Cal.  415,  417,  33  Pac.  270. 

10.     Demurrer    to    complaint    as    a    whole 

will  be  overruled  if  one  count  is  good. — 
Whiting  v.  Heslep,  4  Cal.  327,  330;  Weaver 
v.  Conger,  10  Cal.  233,  237;  Stoddard  v. 
Treadwell,  26  Cal.  294,  302;  People  ex  rel. 
Pierce   v.  Morill,   26   Cal.   336,   361;   Griffiths 
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v.  Henderson,  49  Cal.  546,  670;  Cassidy  v. 
Cassidy,  63  CaL  852;  Fleming:  v.  Albeck,  67 
Cal.  226,  227,  7  Pac.  659;  Pflster  v.  Wade,  69 
Cal.  133,  136,  10  Pac.  369;  Asevado  v.  Orr, 
100  Cal.  293,  300,  34  Pac.  777;  Hand  v.  Scode- 
letti.  128  Cal.  674,  676,  61  Pac.  373;  Jones 
v.  Iverson,  131  Cal.  101,  104,  68  Pac.  135. 
Aria.  Palmer  v.  Breed,  5  Ariz.  16,  43  Pac. 
219.  Colo.  Board  of  Commissioners  v.  Long:, 
8  Colo.  438,  8  Pac.  923,  924.  Idaho.  Carter 
v.  Wann,  6  Idaho  556,  67  Pac.  314.  Mont. 
People  ex  rel.  Kern  v.  Mclntyre,  10  Mont. 
166,  25  Pac.  100.  Oklm.  Hanenkratt  v. 
Hamil,  10  Ok  la.  219,  61  Pac.  1050.  Ore. 
Waggy  v.  Scott,  29  Ore.  386,  45  Pac.  774, 
776.  Wash.  Chevret  v.  Mechanics5  M.  &  L. 
Co.,  4  Wash.  721,  31  Pac.  24;  Hindle  v.  Hol- 
comb,  34  Wash.  336,  76  Pac.  873,  874.  Wye. 
Kearney  8.  W.  v.  McPherson,  5  Wyo.  178, 
38  Pac.  920,  921. 

11.  Proper  procedure,  where  there  are 
several  counts  in  complaint,  is  to  demur  to 
each  one  separately. — Palmer  v.  Breed,  5 
Ariz.  16,  48  Pac.  219. 

12.  Demurrer  to  whole  complaint  and  to 
each  count  separately,  raising:  objections 
which  apply  to  some  of  counts  only,  im- 
properly sustained  to  whole  complaint. — 
Lucas  v.  San  Francisco,  7  Cal.  463,  468. 

IS.  Demurrer  to  whole  complaint  will  be 
overruled  if  any  real  cause  of  action  is  set 
forth  therein,  and  is  sufficient  in  substance. 
— Young:  v.  Pearson,  1  Cal.  448,  449;  Knowles 
v.  Baldwin,  126  Cal.  224,  226,  67  Pac.  988; 
Etchas  v.  Orena,  127  Cal.  688,  591,  60  Pac. 
45.  See  Jackson  v.  Jackson,  17  Ore.  110, 
19  Pac.  847;  Waggy  v.  Scott,  29  Ore.  386,  45 
Pac.  774;  Hudson  v.  Archer,  4  S.  D.  128,  66 
N.  W.  1099;  Macbride  v.  Hitchcock,  11  S.  D. 
878,  77  N.  W.  1021. 

14.  Same— To  claim  In  Intervention — De- 
murrer by  one  party  to  claim  in  interven- 
tion in  part  against  one  party  and  in  part 
against  other,  and  pleaded  as  one  cause  of 
action,  confesses  cause  of  action  as  to 
other,  and  hence  is  properly  overruled. — 
Lyman  Co.  v.  State,  11  S.  D.  391,  78  N.  W. 
17. 

As  to  so nlclency  of  demurrer  to  vrnole  If 
any  part  hi  good,  see  brief,  61  L.  R.  A.  918, 
922. 

15.  Same— To  specify  all  grounds— Con- 
struction*— The  code  does  not  contemplate 
dividing:  up  grounds  of  demurrer  piecemeal, 
but  the  several  grounds  relied  upon  must 
all  be  stated  in  the  same  pleading. — Fry  v. 
Denver  &  R.  G.  R.  Co.,  226  Fed.  893. 

10.  Same— On  ground  of  bar  of  statute 
of  limitations  to  whole  cause  was  Improp- 
erly sustained  where  recovery  could  be  had 
for  any  part  of  claim  sued  for. — Moyle  v. 
Landers,  3  Cal.  Unrep.  113,  21  Pac.  1133; 
Nelson  v.  Merced  Co.,  122  Cal.  644,  646,  55 
Pac.  421;  Sechrlst  v.  Rlalto  Irr.  Dlst.,  129 
Cal.  640,  646,  62  Pac.  261. 

17.  Same — On  around  that  plaintiff* 
liave  no  legal  capacity  to  sue  will  be  prop- 


erly overruled  where  one  of  plaintiffs  has 
legal  capacity  to  sue. — O'CalUghan  y.  Bode. 
84  Cal.  489,  495,  24  Pac  269. 


18.  Same— On  ground  that  uetlen  wan 
prematurely  breutjht,  properly  overruled 
where  complaint  states  cause  of  action  for 
overdue  interest,  though  not  for  principal, 
as  demurrer  properly  pleaded  was  that  com- 
plaint stated  facts  sufficient  to  constitute 
cause  of  action. — Pacific  Mut.  L.  Ins.  Co.  v. 
Shepardson,  77  CaL  345,  19  Pac  583. 
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It.  Same  Special  demurrer  on  abound  of 
ambiguity  anal  uncertainty  to  whole  com- 
plaint will  be  overruled  if  there  remains 
good  cause  of  action  elsewhere  stated,  but 
will  be  sustained  as  to  particular  part  to 
which  demurrer  was  directed. — Jones  v. 
Iverson,  131  Cal.  101,  104,  63  Pac  135. 

See,  also,  pars.  80,  31,  this  note. 

20.  Demurrer  to  jurisdiction  may  be  as- 
signed in  language  of  statute. — Henderson 
v.  Johns,  18  Colo.  280,  22  Pac  461,  468. 

21.  General  demurrer  —  Nee*  not  dis- 
tinctly specify  ground*  on  which  objections 
to  complaint  are  taken,  and  it  is  sufficient 
if  alleged  that  complaint  does  not  state 
facts  sufficient  to  constitute  cause  of  action. 
— Ellissen  v.  Halleck,  6  CaL  386,  893;  Kent 
v.  Snyder,  30  CaL  666,  673.  See  Henderson 
v.  Johns,  13  Colo.  280,  22  Pac  461,  463. 

22.  Civil  Practice  Act,  section  41,  con- 
strued with  section  45  so  as  not  to  require 
demurrer  on  ground  that  complaint  does  not 
state  facts  sufficient  to  constitute  cause  of 
action,  to  state  reasons  therefor,  in  order 
to  be  sufficient. — Kent  v.  Snyder,  80  Cal. 
666,  673. 

23.  Same— When  sumdent. — Where  there 
is  an  entire  absence  of  an  essential  alle- 
gation advantage  thereof  may  be  taken  by 
general  demurrer,  or  at  any  time,  but 
where  such  allegation  is  merely  defective 
it  must  be  reached  by  special  demurrer. — 
Burke  v.  Dittus,  8  CaL  App.  176,  177,  96 
Pac.  330. 

24.  Same— Same— In     canity— Laches. — A 

general  demurrer  to  an  amended  complaint, 
in  a  suit  to  redeem  property  mortgaged 
by  deed  of  conveyance,  upon  the  ground 
that  the  complaint  falls  to  state  a  cause 
of  action,  may  raise  the  question  of  laches; 
but  where  the  facts  as  alleged  do  not  tend 
to  show  Inexcusable  delay  in  bringing  the 
suit,  the  mere  fact  that  the  amended  com- 
plaint sets  up  additional  indebtedness  se- 
cured by  the  deed  to  that  pleaded  In  the 
original  complaint  does  not  -tend  to  sup- 
port the  demurrer,  where  a  cause  of  action 
is  otherwise  stated. — Wadleigh  v.  Phelps, 
149   Cal.   633,   87   Pac.   98. 

25.  Same  —  Same  —  Searches      record.  

With  the  exception  of  the  personal  privilege 
of  the  bar  of  the  statute  of  limitations, 
which  must  be  specified,  a  general  demur-' 
rer,  couched  in  appropriate  language,  need 
not  specify  the  particulars  wherein  the 
complaint  failed  to  state  facts  constituting- 
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a  cause  of  action,  but  such  a  demurrer 
searches  the  entire  complaint  or  the  count 
to  which  directed,  for  any  and  every  fail- 
ure to  state  a  material  fact. — Burke  v. 
Maguire,    154   Cal.    462,    98   Pac.    21. 

26.  Insufficient    demurrer— Effect    of. — If 

the  complaint,  as  a  whole,  states  a  cause 
of  action,  a  demurrer,  whether  general  or 
special,  aimed  at  the  whole  complaint,  and 
not  specifically  directed  to  any  particular 
count  or  counts,  will  be  of  no  avail. — 
Krleger  v.  Feeny,  14  Cal.  App.  643,  112 
Pac.    901. 

27.  Where  a  complaint  sets  forth  a  num- 
ber of  causes  of  action  in  separate  counts, 
a  general  demurrer  to  the  complaint  as  a 
whole  will  not  be  sustained  If  any  single 
count  states  facts  sufficient  to  constitute 
a  cause  of  action. — Krieger  v.  Feeny,  14 
Cal.   App.   644,   112   Pac   901. 

28.  Joint  demurrer  is  properly  over- 
ruled if  complaint  Is  good  as  against  either 
of  defendants. — O'Callaghan  v.  Bode,  84  Cal. 
489,  495,  24  Pac.  269;  Asevado  v.  Orr,  100 
Cal.  293,  800,  34  Pac.  777;  Rogers  v.  Schu- 
lenberg,  111  Cal.  281,  284,  43  Pac.  899; 
Hosfield  v.  Weill,  121  Cal.  13,  14,  53  Pac. 
402.  See  Dalrymple  v.  Security  L.  &  T.  Co., 
9  N.  D.  806,  88  N.  W.  245;  Belknap  v.  Whit- 
mire,  43  Ore.  76,  79,  72  Pac.  580;  Rochford 
v.  School  Dist.  17  S.  D.  542,  97  N.  W.  747. 


29.  Same— On  ground  of  defect  a  an  to 
parties. — A  joint  demurrer  on  ground'  of  de- 
fect as  to  parties  defendant  will  be  over- 
ruled, for  action  can  not  be  maintained 
without  prejudice  to  parties  of  any  one  de- 
fendant without  bringing  in  new  parties. — 
Dalrymple  v.  Security  L.  &  T.  Co.,  9  N.  D. 
306,  83  N.  W.  246. 

-  29a.     Same— On  ground  of  misjoinder. — A 

joint  demurrer  on  ground  of  misjoinder  is 
bad  if  good  cause  of  action  Is  set  out 
against  any  one  of  defendants. — Irwine  v. 
Wood.  7  Colo.  477,  4  Pac.   783. 

8#.  Special  demurrer  should  be  directed 
to  specific  portion  of  complaint  and  ground 
should  be  specifically  pointed  out.- — Jones 
v.  Iverson,  131  Cal.  101,  104,  63  Pac.  135. 
See  Henderson  v.  Johns,  13  Colo.  280,  22 
Pac   461,  463. 

See,  also,  par.  19,  this  note. 

31.  Where  first  part  of  complaint,  stat- 
ing good  cause  of  action,  is  followed  by 
matter  foreign  to  such  cause  which  is  ob- 
jectionable for  misjoinder  of  causes  of  ac- 
tion and  of  parties  and  for  ambiguity,  a 
special  demurrer  to  the  whole  complaint 
will  be  overruled,  because  if  any  part  of 
a  complaint  presents  a  good  cause  of  ac- 
tion, a  special  demurrer  to  it  as  a  whole 
will  not  lie. — Jones  v.  Iverson,  13  Colo.  280, 
22  Pac.  461,  463. 

32.  Same— Demurrer  for  ambiguity,  un- 
Intelllglblllty,  and  uncertainty  Is  properly 
overruled  where  there  is  no  specification  of 
particulars  on  which  it  is  based. — Blanc  y. 
Klumpke,  29  Cal.  156,  157;  County  of  Yolo 
v.  City  of  Sacramento,  86  Cal.  193,  196; 
C.  C.  P.— 66 


Lorenzana  v.  Camarillo,  45  Cal.  125,  127; 
Demartin  v.  Albert,  68  Cal.  277,  279,  9  Pac. 
157;  Daggett  v.  Gray,  110  Cal.  169,  172,  42 
Pac.  568;  Sharpleigh  H.  Co.  v.  Knippenberg, 
183  Cal.  308,  310,  65  Pac.  621.  See  Jacobs 
y.  Union  Mer.  Co.,  17  Mont.  61,  42  Pac. 
109,  110;  Owen  v.  Oviatt,  4  Utah  95,  6  Pac. 
527,  528. 

38.  Complaint  stating  all  essential  facts, 
but  stating  them  Improperly  or  defectively, 
can  be  reached  only  by  special  demurrer 
particularly  designating  specific  point  at 
which  it  Is  aimed. — Himmelmann  v.  Spana- 
gel,  39  Cal.  401;  Tehama  Co.  v.  Bryan,  68 
Cal.  57,  69,  8  Pac.  673;  Harnish  v.  Braruer, 
71  Cal.  155,  158,  11  Pac.  888;  Grant  v. 
Sheerln,  84  Cal.  197,  200,  23  Pac.  1094; 
Eachus  v.  Los  Angeles,  130  Cal.  492,  496,  89 
Am.  St.  Rep.  147,  62  Pac.  829.  See  Merrltt 
v.  Glidden,  89  Cal.  669,  664,  2  Am.  Rep. 
479;  Jones  v.  Iverson,  131  Cal.  101,  104,  63 
Pac.   136. 

34.  Where  complaint  was  ambiguous  and 
uncertain  and  demurrer  specifically  and  sep- 
arately states  these  causes  of  demurrer, 
and  reasons  therefor,  it  should  be  sus- 
tained. —  Palmer  v.  Lavigne,  104  Cal.  30,  33, 
37  Pac.  776. 

85.  Demurrer  for  ambiguity  will  be  over- 
ruled where  complaint,  though  ambiguous 
and  unintelligible,  was  not  ambiguous  and 
unintelligible  in  particular  specified  in  de- 
murrer.— Moyle  v.  Lander's  Administrators, 
83  Cal.  579,  583,  23  Pac.  798. 

SO.  Same  —  Conjunctive  demurrer.  —  De- 
murrer on  ground  that  complaint  is  ambig- 
uous, unintelligible,  and  uncertain,  properly 
overruled  where  complaint  not  defective 
in  all  three  points. — Kraner  v.  Halsey,  82 
Cal.  209,  212,  22  Pac.  1137;  White  v.  Allatt, 
87  Cal.  245,  248,  25  Pac.  420;  Wilhoit  v. 
Cunningham,  87  Cal.  453,  459,  25  Pac.  675; 
Spargur  v.  Heard,  90  Cal.  221,  227,  27  Pac. 
198;  Greenebaum  v.  Taylor,  102  Cal.  624,  626, 
86  Pac.  957;  Ward  v.  Commissioners  of  Gal- 
latin Co.,  12  Mont.  28,  81  Pac.  68. 

See  par.  5,  this  note. 

As  to  conjunctive  demurrer,  see  discus- 
sion and  authorities  II  Kerr's  Pleading  and 
Practice,  99  1000,  1022. 

87.  Where  specifications  in  demurrer  are 
on  ground  of  uncertainty  only,  demurrer 
will  not  be  overruled  because  it  contains 
conjunctive  assignment  of  ambiguity,  unin- 
telligibility,  and  uncertainty,  where  com- 
plaint is  uncertain. — Field  v.  Andrada,  106 
Cal.    107,    112,    39    Pac.    323. 

38.  Same  —  Same  —  Demurrer  on  ground 
tnat  It  can  not  be  ascertained  what  con- 
tract Is  on  which  complaint  is  based  is 
too  indefinite  and  can  not  be  sustained.  — 
Sharpleigh  H.  Co.  v.  Knippenberg,  133  Cal. 
308,    66   Pac.   621. 


I.  Same  —  Demurrer  for  misjoinder  of 
causes  of  action  which  does  not  specify 
wherein  misjoinder  exists,  is  insufficient. — 
O'Callaghan  v.  Bode,  84  Cal.  489,  495,  24  Pac. 
269;  Healy  v.  Vlsalia  &  T.  R.  Co.,  101  Cal. 
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585,  593,  36  Pac.  125;  Green  y.  Taney,  7 
Colo.  278,  3  Pac.  423,  424;  Owen  v.  Oviatt, 
4  Utah  95,  6  Pac.  527,  628. 

40.  Demurrer    for    misjoinder    of   parties 

plaintiff,  which  does  not  specify  wherein 
misjoinder  exists,  is  insufficient. — O'Calla- 
ghan  v.  Bode,  84  Cal.  489,  495,  24  Pac  269. 

41.  Demurrer  for  misjoinder  of  parties 
defendant  will  be  disregarded  unless  it 
specifies  in  what  misjoinder  consists,  and 
which  of  defendants  are  misjoined. — Irwine 
v.  Wood,  7  Colo.  477,  4  Pac.  783. 

42.  Demurrer  for  misjoinder  which  dis- 
tinctly specifies  therein  that  grounds  of 
demurrer  for  misjoinder  of  parties  defend- 
ant are  that  demurrant  is  Improperly 
joined  with  other  defendant,  it  is  necessary 
to  state  reasons  why  such  misjoinder  is 
improper  and  demurrer  couched  in  lan- 
guage of  statute  insufflcent. — Gardner  v. 
Samuels,  116  Cal.  84,  88,  68  Am.  St.  Rep. 
135,  47  Pac.  935. 

43.  Demurrer  on  ground  of  misjoinder  of 
parties  will  be  overruled  where  there  is 
misjoinder  in  one  aspect  of  complaint  but 
none  in  another,  demurrer  not  specifying 
particular  misjoinder. — People  ex  rel.  Pierce 
v.  Morill,  26  Cal.  386,  861. 

44.  Same— Demurrer  for  nonjoinder  of 
parties  must  specify  who  else  should  have 
been  joined,  or  in  what  manner  nonjoinder 
consists. — Krellng  v.  Krellng,  118  Cal.  413, 
420,  50  Pac.  546.  See  Tatum  v.  Rosenthal,  96 
Cal.  129,  133,  29  Am.  St.  Rep.  97,  80  Pac. 
136;  State  ex  rel.  McCain  v.  Metschan,  Z2 
Ore.  372.  41  L.  R.  A.  691,  46  Pac.  791,  793, 
rehearing  denied  53  Pac.  1071. 

4ft.  Same— Demurrer  on  ground  of 
statute  of  limitation*  need  not  set  up  facts 
showing  defense,  it  is  sufficient  to  specify 
statute  as  one  of  grounds  of  demurrer. — 
Williams  v.  Bergin,  116  Cal.  56,  59,  47  Pac. 
877. 

46.  Demurrer  on  ground  that  It  appears 
by  complaint  that  cause  of  action  is  barred 
by  statute  of  limitations,  is  sufficient  in 
form. — Brennan   v.   Ford,   46   Cal.    7,   12. 

47.  Statute  of  limitations  must  be  speci- 
fically stated  in  demurrer  as  ground  relied 
on. — McFarland  v.  Holcomb,  123  Cal.  84, 
87,  55  Pac.  761.  See  Brown  v.  Martin,  26 
Cal.  82,  89;  Farwell  v.  Jackson,  28  Cal. 
105,  107;  Chemung  Mln.  Co.  v.  Hanley,  9 
Idaho  786,  77  Pac.  226,  228;  Board  of 
Church  E.  P.  v.  First  Presbyterian  Church, 
19  Wash.  455,  53  Pac.  671.  673. 

48.  Demurrer  for  want  of  legal  capacity 
of  plaintiff  to  sue  must  point  it  out  spe- 
cially.— Los  Angeles  R.  Co.  v.  Davis,  146 
Cal.  179,  181,  79  Pac.  865;  James  v.  James, 
36   Wash.   650,   77   Pac.   1080,   1082,  1084. 

49.  Demurrer  that  plaintiff  has  no  legal 
appointed  guardian  is  not  sufficient  to  raise 
issue  of  law  as  to  whether  averment  as 
to  guardianship  is  sufficient. — Morrell  v. 
Morgan,   65   Cal.   575,   576,   4  Pac.   680. 


60.  Legal  capacity  of  plaintiff  to  enter 
Into  contract,  or  to  recover,  must  be  speci- 
fically pointed  out  in  demurrer. — McDaniel 
v.   Tuba  Co.,   14   Cal.   444,   445. 


51.  Same— Improperly  uniting  two  cai 
of  action  In  one  count  will  not  be  consid- 
ered unless  specified  as  ground  of  demurrer. 
— Bernero  v.  South  British  Ins.  Co.,  66  Cal. 
886,  887,  4  Pac.  882. 

82.     Same— Inconsistency    between    alle- 
gation     In     declaration     and     contract    on 

which  it  is  based  can  not  be  considered 
when  not  made  one  of  grounds  of  demurrer. 
— Montifiorl  v.  En  gels,  8  Cal.  481,  434. 

53.     Requisites   of   demurrer— In   general. 

— Where  a  complaint  sets  forth  a  number 
of  causes  of  action,  in  separate  counts,  one 
of  which  is  bad  for  want  of  sufficient 
facts,  or  for  uncertainty  in  its  averments. 
In  order  to  achieve  its  purpose,  a  demurrer 
for  insufficient  facts  must  be  specifically 
aimed  at  the  count  defective  on  that  ground, 
or  particularize  the  count  defective  for  un- 
certainty, and  point  out  wherein  it  is  un- 
certain.— Krieger  v.  Feeny,  14  Cal.  App.  544, 
112  Pac.  901. 

IL     QUESTIONS   RAISED. 


54.  On  demurrer  for  ambiguity  and 
certainty  court  Will  not  determine  whether 
either  of  two  contradictory  statements  is 
sufficient  to  constitute  cause  of  action. — 
Reed  V.  Poindexter,  16  Mont.  294,  40  Pac 
696. 

55.  Sane— Objection  that  It  docs  not  ap- 
pear In  amended  complaint  what  was  al- 
leged In  original  can  not  be  made  by  de- 
murrer on  ground  of  ambiguity  and  uncer- 
tainty.— Pottkamp  v.  Buss,  6  Cal.  Unrep. 
462,  46  Pac  169,  170. 

56.  On  demurrer  for  misjoinder  of  causes 
of  action  against  several  defendants  objec- 
tion that  complaint  does  not  state  cause  of 
action  against  defendant  and  against  an- 
other person  can  not  be  taken  advantage 
of. — Kearney  S.  W.  v.  McPherson,  6  Wyo. 
178,    38   Pac   920,    921. 

57.  On  demurrer  for  misjoinder  of  parties 

misjoinder  of  causes  of  action  will  not  be 
considered.  Demurrant  will  not  be  allowed 
to  support  one  of  grounds  given  in  statute, 
which  is  not  alleged,  by  facts  stated  in 
support  of  another  distinct  ground,  which  is 
alleged. — Williamson  v.  Casebeer,  126  Cal. 
77,   88,  58  Pac.  880. 

58.  On  demurrer  that  causes  of  action 
arc  Improperly  united  In  one  count  im- 
proper joinder  of  causes  of  action  can  not 
be  considered. — Ludlngton  v.  Heilman,  9 
Colo.  App.  648,  49  Pac.  877,  878. 

59.  On  general  demurrer  only  question 
is  whether  sufficient  facts  are  stated  to 
constitute  cause  of  action  on  any  theory. 
— McKenzie  v.  Royal  Dairy,  35  Wash.  890, 
77  Pac.  680,  681. 

60.  Demurrer  to  complaint  on  ground 
that  it  did  not  state  facts  sufficient  to  con- 
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stitute  cause  of  action,  which  specifies  de- 
fects, will  be  limited  to  defects  specified, 
though  complaint  is  defective  in  another 
respect. — Lopez  v.  Central  Ariz.  Min.  Co.,  1 
Ariz.  464,  2  Pac.  748,  749. 

As  to  waiver  of  misjoinder  of  causes  of 
action  by  failure  to  demur  specifically  on 
tbat  ground,  see,  post,  9  434  and  note  pars. 
80-88. 

61.     Same— Ambiguity  and  uncertainty  In 

pleading  can  not  be  raised  by  general  de- 
murrer.— Phelps  v.  Owens,  11  Cal.  22,  25; 
Slatterly  v.  Hall,  48  Cal.  191,  196;  Berry 
v.  Cam  met,  44  CaL  347,  362;  Reynolds  v. 
Hosmer,  45  Cal.  616,  630;  Chase  v.  Evoy, 
58  Cal.  348,  352;  Ward  v.  Clay,  82  Cal. 
502,  605,  23  Pac  50,  227;  Grant  v.  Sheerin, 
84  Cal.  197,  23  Pac.  1094,  1095;  Curtiss 
v.  Aetna  L.  Ins.  Co.,  90  Cal.  245,  251,  25 
Am.  St.  Rep.  114,  27  Pac.  211;  Bennett  v. 
Morris,  4  Cal.  Unrep.  834,  37  Pac.  929;  Santa 
Barbara  v.  Eldred,  108  Cal.  294,  297,  41  Pac. 
410;  Barber  v.  Mulford,  117  Cal.  356,  359, 
49  Pac.  206;  Stow  v.  Schlefferly,  120  Cal. 
609,  616,  52  Pac.  1000;  McKay  v.  New  York 
Life  Ins.  Co.,  124  Cal.  272,  56  Pac.  1112; 
Kramm  v.  Bogue,  127  Cal.  122,  127,  59  Pac. 
394;  Oummer  v.  Mairs,  140  Cal.  535,  539, 
74  Pac.  25.  See  Burgess  v.  Helm,  24  Nev. 
242,    51    Pac.    1025,    1026. 

•2.  Where  necessary  facts  are  shown  by 
complaint  to  exist,  though  Inaccurately  or 
ambiguously  stated,  or  appearing  by  neces- 
sary implication,  complaint  will  be  held 
good  as  against  general  demurrer. — Ame- 
stoy  y.  Electric  R.  T.  Co.,  95  Cal.  311,  314, 
30  Pac.  550. 


As  to  waiver  of  ambiguity  or  uncertainty 
for  failure  to  specify  such  objections  In 
demurrer,  see,   post,   9  134   and   note. 

68.  Same— Anticipating  defense  in  addi- 
tion to  stating  cause  of  action  does  not 
render  complaint  bad,  as  against  general 
demurrer. — Munson  v.  Bo  wen,  80  Cal.  572, 
674,  22  Pac.  253. 

64.     Same— Bar  of  statute   of  limitations 

can  not  be  raised  under  general  demurrer 
that  complaint  does  not  state  facts  suffi- 
cient to  constitute  cause  of  action. — Brown 
v.  Martin,  25  Cal.  82,  89;  Farwell  v.  Jack- 
son, 28  Cal.  105,  107.  See  Cheming  Min. 
Co.  v.  Hanley,  9  Idaho  786,  77  Pac.  226,  228: 
Board  of  Church  E.  F.  v.  First  Presby- 
terian Church,  19  Wash.  465,  53  Pac.  671,  673. 

As  to  consideration  of  laches  on  general 
demurrer,   see   par.    79,   this    note. 

'  6ft.  Same— Clerical  error  in  complaint 
can  not  be  taken  advantage  of  by  general 
demurrer. — Blasingame  v.  Home  Ins.  Co.,  76 
Cal.  633,  638,  17  Pac.  925. 

•H.     Same— Conclusion  of  law  can  not  be 

raised  on  general  demurrer;  there  must  be 
total  absence  of  some  material  fact. — Santa 
Barbara  v.  Eldred,  108  Cal.  294,  297,  41  Pac. 
410;  Fuller  D.  Co.  v.  McDade,  113  Cal.  360, 
363,  45  Pac.  694;  McKay  v.  New  York  L.  I. 
Co.,    124    Cal.    270,    272,    66    Pac.    1112.    See 


Harris  v.  Halverson,  23  Wash.  779,  63  Pac. 
549. 

67.     Same  —  Contradictory     statements.  — 

Objection  to  complaint,  alleging  ownership 
in  plaintiff  and  also  in  defendant,  can  not 
be  raised  by  general  demurrer,  but  must 
be  presented  by  special  demurrer  for  un- 
certainty.— Hesser  v.  Miller,  77  Cal.  192, 
193,  19  Pac.  375;  Churchill  v.  Lauer,  84  Cal. 
233,  234,  24  Pac.  107. 

68.  Objection  that  allegation  in  com- 
plaint is  contradicted  by  exhibit  can  not  be 
taken  by  general  but  must  be  by  special 
demurrer. — Blasingame  v.  Home  Ins.  Co., 
75  Cal.  633,  638,  17  Pac.  925. 

69.  Defects  of  form  can  not  be  consid- 
ered on  general  demurrer. — Merritt  v.  Gl id- 
den,  39  Cal.  559,  564,  2  Am.  St.  Rep.  479; 
Ward  v.  Clay,  82  Cal.  502,  505,  23  Pac.  60, 
227. 

70.  Defectiveness  in  complaint  in  that 
facts  are  inartiflclally  stated,  can  not  be 
raised  by  general  demurrer. — Nevin  v. 
Thompson,  4  Cal.  Unrep.  390,  36  Pac.  160. 

71.  Same— Defect   of  parties  can   not   be 

considered  on  general  demurrer. — Qrain  v. 
Aldrich,  38  Cal.  514,  621,  99  Am.  Dec.  423. 

72.  Same— Estoppel. — On  general  demur- 
rer question  whether  judgment  against 
certain  parties  estopped  certain  other 
parties  can  not  arise. — Spanagel  v.  Reay, 
47  Cal.  608,  612. 

As  to  how  nonjoinder  of  parties  may  be 
taken  advantage  ofv  see  note  64  Am.  Dec. 
561. 

73.  Same— Failure  to  allege  non-payment 
of  money  sought  to  be  recovered  may  be 
reached  by  general  demurrer  on  the  ground 
that  complaint  states  no  cause  of  action. — 
Grant  v.  Sheerin,  84  Cal.  197,  200,  23  Pac. 
1094. — Richards  v.  Travellers'  Ins.  Co.,  80 
Cal.  505,  22  Pac.  939.  See  Bliss  v.  Sneath, 
103  Cal.  43,  44,  36  Pac.  1029. 

74.  Same— Failure  to  allege  special  dam- 
age in  action  on  bond  can  not  be  reached 
by  demurrer. — McCarty  v.  Beach,  10  Cal. 
461,   464. 

75.  Same— Failure  to  show  that  plain- 
tiffs were  Innocent  purchasers  in  good  faith 
and  without  notice  can  not  be  taken  ad- 
vantage of  by  demurrer. — McDermott  v. 
Anaheim  W.  Co.,  124  Cal.  112,  116,  66  Pac. 
779. 


76.  Same— Failure  to  state  all  facts  es- 
sential to  recovery  may  be  attacked  by  gen- 
eral demurrer. — Tehama  Co.  v.  Bryan,  68 
Cal.  57,  59,  8  Pac.  673;  Harnish  v.  Bramer, 
71  Cal.  156,  158,  11  Pac.  888.  See  Bingham 
Co.  v.  Woodin,   6  Idaho   284,   55  Pac.   662. 

77.  Same— Inferential  statements,  or 
statements  by  way  of  recital,  can  not  be  at- 
tacked by  general  demurrer;  it  is  available 
only  where  there  is  total  absence  of  some 
material  fact. — Bliss  v.  Sneath,  103  Cal.  43, 
44,  36  Pac.  1029;  City  of  Santa  Barbara 
v.  Eldred,  108  Cal.  294,  297,  41  Pac.  410; 
Fuller  D.  Co.  v.  McDade,   113  Cal.  360,  363, 
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45  Pac.  694;  McKay  v.  New  York  L.  Ins. 
Co.,  124  Gal.  270,  272,  56  Pac.  1112. 

78.  Same— Insufldency   of   facts    alleged 

may  be  tested  by  general  demurrer. — Calla- 
han t.  Broderick,  124  Cal.  80,  83,  56  Pac. 
782. 

79.  Same— Laches-- Defense    of    may    be 

raised  by  demurrer,  it  being:  In  substance 
defense  that  bill  does  not  show  equity,  that 
Is,  defense  that  it  does  not  state  facts  suf- 
ficient to  constitute  cause  of  action. — 
Kleinclaus  v.  Dutard,  147  Cal.  245,  81  Pac 
516,  517.  See  Bell  v.  Hudson,  73  Cal.  285, 
289,  2  Am.  St.  Rep.  791,  14  Pac.  791;  Wilson 
v.  Wilson,  41  Ore.  459,  463,  69  Pac.  923. 

As  to  laches  as  around  of  demurrer,  see 

notes  2  Am.  St.  Rep.  807;  23  Am.  St.  Rep. 
150. 

80.  Same— Legal  capacity  of  plaintiff  to 

sue  can  not  be  determined  on  general  de- 
murrer.— Mora  v.  Le  Roy,  68  Cal.  8,  10; 
Swamp  &  Overflowed  Dlst.  v.  Feck,  60  Cal. 
403,  405;  Phillips  v.  Goldtree,  74  Cal.  151, 
155,  13  Pac.  313,  15  Pac.  451;  Los  Angeles 
R.  Co.  v.  Davis,  146  Cal.  179,  181,  79  Pac. 
865.  See  Knight  v.  Le  Beau,  19  Mont.  223, 
47  Pac.  952,  953;  James  v.  James,  35  Wash. 
656,  77  Pac.  1082,  1084. 

81.  That  plaintiff  Is  not  corporation, 
goes  only  to  its  capacity  to  maintain  action, 
and  not  to  sufflcency  of  case  averred  to 
constitute  cause  of  action;  hence  can  not 
be  raised  by  general  demurrer. — Los  An- 
geles R.  Co.  v.  Davis,  146  Cal.  179,  180,  181, 
79  Pac.  865. 

82.  Same— Liability  of  state  for  Injuries 

sustained  by  Individuals  by  reason  of  de- 
fective streets,  properly  raised  by  demur- 
rer and  not  by  motion  for  nonsuit — Sut- 
ton v.  City  of  Snohomish,  11  Wash.  24,  48 
Am.   St   Rep.  847,   39  Pac.   273,   274. 

88.     Same— Misjoinder  of  parties  can  not 

be  raised  on  general  demurrer. — Tennant  v. 
Pfister,  51  Cal.  611,  513;  Tatum  v.  Rosen- 
thal, 95  Cal.  129,  133,  29  Am.  St.  Rep.  97, 
30  Pac.  136.  See  Ross  v.  Page,  11  N.  D. 
458,   460,   92  N.  W.   822. 

84.  Same — Objection  that  statute  gives 
person  another  remedy  as  proceedings  in 
rem  against  cattle  damage- feasant  can  not 
be  raised  as  ground  for  demurrer  to  com- 
plaint for  damages  for  trespass  which  does 
not  rely  on  such  statute  and  alleges  no 
facts  In  regard  to  taking  da  mage -feasant. 
— Triscony  v.  Brandensteln,  66  Cal.  514,  516, 
6  Pac.  384. 

85.  Same— Part  of  cause. — General  de- 
murrer can  not  reach  objections  going  only 
to  part  of  cause  of  action. — McCann  v. 
Pennle,   100  Cal.  547,   551,   35  Pac.   158. 

86.  Same  — Venue.  —  Objection  to  com- 
plaint In  replevin  that  it  does  not  state 
venue  or  county,  is  not  Included  in  specifi- 
cation of  demurrer  that  complaint  does  not 
state  facts  sufficient  to  constitute  cause  of 
action. — Marx  v.  Crolsan,  17  Ore.  393,  21 
Pac   310. 


87.  Same— Want     of     consideration     for 

execution  of  instrument  apparent  from 
averments  of  complaint  may  be  taken  ad- 
vantage of  by  demurrer. — McCarty  v. 
Beach,  10  Cal.  461,  464. — See  Mulford  v. 
Bstudlllo,   17   Cal.   618,   622. 

IIL     SCOPE,  EFFECT,  AND  DETERMINA- 
TION. 

88.  Admissions— Allegations    of    fact    In 

complaint  are  admitted  by  demurrer. — Sel- 
kirk v.  Board  of  Supervisors,  3  Cal.  323, 
326;  Tuolumne  W.  Co.  v.  Chapman,  8  Cal. 
392,  397;  Collins  v.  Drlscoll,  69  Cal.  650,  552. 
11  Pac  244;  Heeser  v.  Miller,  77  Cal.  192, 
193,  19  Pac.  375;  Woodroof  v.  Howes,  88 
Cal.  184,  189,  26  Pac.  Ill;  Hevren  v.  Reed. 
126  Cal.  219,  221,  68  Pac.  536.  See  Ore. 
Waggy  v.  Scott,  29  Ore.  386,  45  Pac.  774, 
775;  Frankl  v.  Bailey,  31  Ore.  285,  50  Pac. 
186,  187.  Utah.  Gammon  v.  Burnell,  22 
Utah  421,  64  Pac.  958.  Wash.  Hester  v. 
Thomson,  35  Wash.  119,  76  Pac.  .734,  736. 

89.  Though  they  were  alleged  for  pur- 
pose of  anticipating  defense. — Frankl  v. 
Bailey,  31  Ore.   285,   50  Pac.  186,   187. 

90.  All  allegations  not  Inconsistent  with 
other  allegations  in  same  court  must  be 
taken  as  true  on  demurrer. — Glide  v.  Dwyer, 
83  Cal.   477,   479,  23  Pac.  706. 


wl.  Same— Same— Demurrer  not  absolute 
admission,  but  only  for  purpose  of  demur- 
ring.— Rice  v.  Rice,  13  Ore.  337,  10  Pac.  495. 


02.  Same  —  Same  —  Issuable  and  well- 
pleaded  facts  are  admitted. — Bran  ham  v. 
Mayor  of  San  Jose,  24  Cal.  586,  602.  See 
Johnson  v.  Kirby,  65  Cal.  482,  4  Pac.  458, 
461;  People  to  use  of  Howard  v.  Cobb,  10 
Colo.  App.  478,  51  Pac.  623,  625. 

93.  Same — Same— Material  facts. — Only 
those  allegations  of  complaint  are  admitted 
by  demurrer  which  are  material,  and  which 
are  well  pleaded,  but  this  rule  must  be 
taken  In  connection  with  other  established 
rules  of  pleading. — Amestoy  v.  Electric  R. 
T.  Co.,   95  Cal.   311,   314,   30   Pac.   550. 

94.  Allegations  of  pleading  which  are 
not  necessary  and  which  are  contrary  to 
facts  of  which  judicial  notice  was  taken, 
are  not  admitted  to  be  demurred,  but  are 
to  be  treated  as  nullity. — French  v.  Sen- 
ate of  State,  146  Cal.  604,  2  Ann.  Cas.  756, 
69  L.  R.  A.  656,  80  Pac.  1031,  1033. 

95.  Same— Conclusions    of    law    are    not 

admitted  by  demurrer. — Branham  v.  Mayor 
of  San  Jose,  24  Cal.  585,  602;  Johnson  v. 
Kirby,  65  Cal.  482,  4  Pac.  458.  461;  Ohm  v. 
San  Francisco,  92  Cal.  437,  449,  28  Pac  580; 
Callahan  v.  Broderick,  124  Cal.  80,  83,  56 
Pac.  782;  Franklin  Sav.  Bank  v.  Moran, 
19  Wash.  200,  52  Pac.  858,  869.  See  Hester 
v.  Thomson,  36  Wash.  119,  76  Pac.  734,  736: 
Ricketts  v.  Crewdson,  13  Wyo.  284,  79  Pac. 
1042,  81  Pac.  1. 

96.  Deductions  to  be  drawn  from  allega- 
tions of  fact  are  for  court,  and  those  which 
are  drawn  by  pleader  are  not  necessarily 
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admitted  to  be  correct. — Glide  v.  Dwyer,  83 
Cal.  477,  479,  23  Pac.  706. 

97.  Thus  allegation  that  municipal  body 
had  full  power  and  authority  to  do  certain 
act,  is  not  admitted  by  demurrer. — Bran- 
ham  v.  Mayor  of  San  Jose,  24  Cal.  685,  602. 
See  People  to  use  of  Howard  v.  Cobb,  10 
Colo.  App.  478,  51  Pac.  523,  525. 

98.  Same— Sufficiency  of  parties  is  ad- 
mitted by  general  demurrer. — Florence  v. 
Helms,  136  Cal.  613,  614,  69  Pac.  429. 

99.  Inquiry— Scope  of. — Court  will  not 
look  beyond  face  of  complaint  in  deter- 
mination of  demurrer. — County  of  Yolo  v. 
City  of  Sacramento,   36  Cal.  193,   195. 

As  to  scope  of  Inquiry  on  demurrer  to 
answer,  see,   post,   9  443   and   note. 

100.  Sufficiency  of  pleading  challenged 
by  general  demurrer,  which  has  been  sus- 
tained, must  be  determined  from  its  own 
averments  without  being  in  any  manner 
qualified,  re-enforced  or  affected  by  any 
other  considerations  or  conditions  what- 
ever.— Moore  v.  Allen,  26  Colo.  197,  77  Am. 
St.  Rep.    255,    57  Pac.   698,   699.. 

101.  Same— Affidavit*  accompanying;  pe- 
tition for  injunction  will  not  be  considered 
in  ruling  under  demurrer. — Strawhacker  v. 
Ives,  114  Iowa  661,  87  N.  W.  669. 

102.  Same— Entire      elanse      construed. — 

Character  and  effect  of  averment  uncertain 
in  one  of  its  clauses  is  not  limited  to  con- 
struction of  that  clause  merely,  but  aver- 
ment is  to  be  considered  as  whole  and  in 
connection  with  entire  complaint. — Bates  v. 
Babcock,  95  Cal.  479,  482,  29  Am.  St.  Rep. 
133,  16  L.  R.  A.  745,  30  Pac.  605. 

103.  Same — Exhibits, — Demurrer  for  am- 
biguity and  uncertainty  is  well  taken 
where  allegations  of  complaint  are  incon- 
sistent with  an  exhibit. — Palmer  v.  Lavigne, 
104  Cal.  30,  33,  37  Pac.  775.  See  Mendo- 
cino Co.  v.  Morris,  32  Cal.  145;  Prazer  v. 
Barlow,  63  Cal.  71;  Malone  v.  Big  Flat  G. 
M.  Co.,   76   Cal.  578,   18  Pac.   772. 

104.  Same  —  General  alienation  which 
would  not  have  been  sufficient  standing 
alone  may  assist  in  making  complaint  cer- 
tain in  particular  mentioned  on  demurrer 
for  uncertainty.  —  Hutchinson  v.  McNally, 
85  Cal.  619,  622,  24  Pac.  1071;  Whitehead 
v.  Sweet.  126  Cal.  67,  73,  58  Pac.  376. 

108.  Same— Inferential  facts,  and  even 
Inferences,  from  averment,  amounting  to 
mere  conclusions  of  law,  will  be  considered 
in  favor  of  pleader  as  against  demurrer. — 
Chambers  v.  Hoover,  3  Wash.  Tr.  107,  13 
Pac.    466,    467. 

100.  Same— Merits  of  action  will  not  be 
inquired  into  or  investigated. — Hevren  v. 
Reed,  126  Cal.  214,  221,  58  Pac.  536. 

107.  Same— Presumption. — On  demurrer 
to  complaint  alleging  that  homestead  was 
set  aside  to  widow,  it  will  not  be  presumed 
that  it  was  set  aside  for  longer  time  than 
that  allowed  by  law. — Hutchinson  v.  Mc- 
Nally,   85   Cal.   619,   621,    24   Pac.    1071. 


108.  Same— Questions  of  fact  can  not  bo 

considered  on  demurrer. — Weatherwax  Lum- 
ber Co.  v.  Ray,  38  Wash.  546,  80  Pac.  775, 
776. 

109.  Facts  which  might  be  introduced  in 
defense  can  not  be  invoked  In  aid  of  de- 
murrer.— Williams  v.  Be r gin,  116  Cal.  66, 
59,   47  Pac.  877. 

110.  Same— Reference    to    another    count 

or  separate  cause  of  action  found  in  com- 
plaint can  not  be  made  on  demurrer  to  one 
count  for  ambiguity,  unintelllglbility,  or 
uncertainty;  hence  where  there  is  no  am- 
biguity or  uncertainty  in  either  count  con- 
sidered alone,  first  count  will  not  be  held 
to  be  ambiguous  or  uncertain  by  reason  of 
allegations  found  in  second  count. — Stock- 
ton C.  H.  &  A.  W.  v.  Glens  Falls  Ins.  Co., 
121  Cal.   167,   171,   53  Pac.   565. 


111.  Same— Return    of    officer    on 

may  be  considered  in  connection  with 
complaint  in  order  to  determine  whether 
statute  of  limitations  has  run,  on  demurrer 
for  such  ground. — Smith  v.  Day,  39  Ore.  531, 
64  Pac.  812,  65  Pac.  1065. 

112.  Necessity  of  determination— In  gen- 
eral.— Court  has  no  power  to  pass  judg- 
ment until  it  has  disposed*  of  demurrer, 
and  where  it  does  not  appear  from  record 
that  demurrer  was  not  disposed  of,  it  will 
be  presumed  that  It  was. — Hoeft  v.  Supreme 
Lodge  K.  of  H.,  113  Cal.  91,  94,  33  L.  R.  A. 
174,  45  Pac.  185. 

As  to  necessity  of  determination  of  de- 
murrer to  answer,  see,  post,  9  443  and  note 
pars.  4,  5. 

113.  Order  sustaining  demurrer— Not 
judgment  and  does  not  have  effect  of  finally 
and  irrevocably  dismissing  demurring  party 
from  action. — De  La  Beckwith  v.  Superior 
Court,   146  Cal.  496,   80  Pac.   717,  719. 

114.  Overruling  demurrer  is  determina- 
tion that  pleading  is  good  as  against  all 
objections  to  it — People  v.  Central  Pac.  R. 
Co.,  76  Cal.  29,  43,  18  Pac.  90. 

115.  Ruling  on  demurrer— Not  law  of 
case  in  proper  sense  of  term,  so  as  to  pre- 
vent court  from  changing  its  ruling  when 
satisfied  that  former  ruling  was  erroneous. 
— De  La  Beckwith  v.  Superior  Court,  146 
Cal.  496,  80  Pac.  717,  719. 

As  to  law  of  case*  see,  ante,  9  53,  note 
Part   XVI. 

116.  Objection  that  complaint  does  not 
state  facts  sufficient  to  constitute  cause  of 
action  may  be  determined  by  judge  on 
trial  though  demurrer  on  such  ground  had 
previously  been  overruled  by  another  judge 
of  same  court. — McConaghy  v.  Clark,  35 
Wash.  689,  77  Pac.  1084,  1086. 

117.  Same  Judgment. — When  demurrer 
to  complaint  is  sustained  and  application 
to  amend  refused,  it  becomes  duty  of  clerk, 
In  absence  of  any  direction  from  court  or 
Judge,  to  enter  appropriate  judgment  in 
record. — Gallardo  v.   Reed,   39  Cal.   346. 
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AMENDMENT  OF  COMPLAINT— PROCEEDINGS  ON. 


IPt.U. 


As  to  finality  of  judgments  01 

see  note  60  Am.  Dec.  431. 


demurrer. 


As  to  whether  judgement  on  demurrer  goes 
to  merits  of  action,  see  note  44  Am.  St.  Rep. 

see. 


118.  Same— Same— Election  to  stand  on 
demurrer  is  equivalent  to  refusal  to  plead 
over  and  to  abide  by  final  result  even   to 


judgment. — Gammon    v.    Bunnell,    22    Utah 
421,    64   Pac.    968. 

119.  Same— Same  Sustaining  demurrer 
filed  by  one  defendant  does  not  authorize 
judgment  in  favor  of  other  defendant,  who, 
though  served,  did  not  appear. — Farwell  v. 
Jackson,   28  Cal.   105,   107. 


§  432.    WHAT  PROCEEDINGS  ARE  TO  BE  HAD  WHEN  COMPLAINT  IS 

AMENDED.    If  the  complaint  is  amended,  a  copy  of  the  amendments  must 

be  filed,  or  the  court  may,  in  its  discretion,  require  the  complaint  as  amended, 

to  be  filed,  and  a  copy  of  the  amendments  or  amended  complaint,  must  be 

served  upon  the  defendants  affected  thereby.    The  defendant  must  answer  the 

amendments,  or  the  complaint  as  amended,  within  ten  days  after  service 

thereof,  or  such  other  time  as  the  court  may  direct,  and  judgment  by  default 

may  be  entered  upon  failure  to  answer,  as  in  other  cases. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  S  43  of 
Practice  Act  as  amended  1855,  p.  196;  amendment  approved  March 
9,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  2;  repealed  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  134,  act  held 
unconstitutional,  see  history,  §  5  ante. 


AMENDMENT    OP   COMPLAINT— PRO- 
CEEDINGS ON. 

1,2.  Amendment  of  complaint — Construction. 

3.  Same — Same — As    section    existed    prior 

to  amendment,  of  1880. 

4.  Same — Same — Has  reference  to  amend- 

ment  made   after  parties   have   been 
brought  into  court. 

5.  Same — Duty  of  the  plaintiff  to  request 

leave  to  amend. 

6.  Same — Filing  amendment  by  itself. 

7.  Same — Interlineations — New  demurrer. 

8, 9.  Same — Service  on  defaulted  defendant  of 
amended  complaint. 

As  to  amendments  generally,  see,  post, 
55  472,  473  and  notes. 

As  to  amendment  of  complaint  after  trial 
of  demurrer,  see,  post,  9  472  and  note. 

As  to  waiver  of  error  In  ruling;  on  demur- 
rer by  amending  pleading,  see,  post,  9  434 
and  note  pars.  80-88. 

1.  Amendment  of  complaint— Construc- 
tion.— This  provision  is  but  a  direction  to 
compel  the  joining:  of  issues  within  a  rea- 
sonable time  so  as  to  expedite  the  trial  of 
actions.  It  is  still  discretionary  with  the 
court  whether  it  will  allow  defendant  any 
time  to  answer.  To  say  that  because  a 
complaint  is  amended  the  defendant  has  the 
absolute  right  to  time  and  to  the  postpone- 
ment of  the  case  to  plead  to  the  amend- 
ment, states  the  rule  too  broadly. — Lincoln 
County  Bank  v.  Fetterman,  170  Cal.  357, 
149  Pac  811. 

2.  Pleadings  may  be  amended  to  con- 
form to  the  proofs  during;  and  even  after 
the  trial. — Stohlman  v.  Martin,  28  Cal.  App. 
338,   152   Pac.   319. 


3.  Same— Same— As  section  existed  prior 
to  amendment  of  1880*  —  Construed  as  It 
existed  prior  to  amendment  of  March  9, 
1880,  to  apply  to  amendments  made  after 
an  answer  is  filed  or  after  issue  of  law  on 
demurrer. — McGary  v.  Pedrorena,  59  Cal. 
91,  94. 

4.  Same  —  Same  —  Has  reference  to 
amendment  made  after  parties  have  been 
brought  Into  court,  and  hence  does  not  re- 
quire if  amendment  had  been  made  before 
all  parties  had  been  served  that  summons 
might  not  nevertheless  be  served  as  in 
other  cases,  this  section  not  being:  designed 
for  such  case  and  not  requiring  mode  of 
service  to  be  different  from  other  cases. — 
Dowling  v.  Comerford,  99  Cal.  204,  205,  206, 
33  Pac.  853. 

5.  Same— Duty  of  the  plaintiff  to  request 
leave  to  amend  upon  the  sustaining  of  a 
demurrer  to  his  complaint,  and  if  he  fails 
to  do  so,  he  can  not  raise  the  point  for  the 
first  time  in  the  appellate  court  that  the 
trial  court  should  have  allowed  the  com- 
plaint to  be  amended. — Varnl  v.  Devoto,  10 
Cal.    App.    804,    306,    101    Pac.    934. 

6.  Same— Filing;   amendment   by  Itself* — 

An  amendment  to  a  complaint  may  be 
filed  by  itself  without  being  Incorporated 
in  original  by  engrossment  of  complaint  as 
amended  whether  it  consists  of  mere  addi- 
tional averment  or  affects  change  in  origi- 
nal.— Redlngton  v.  Corn  well,  90  Cal.  49,  61, 
27  Pac.  40. 


7.  Same— Interlineations— New  demi 
rer. — Brief  additions  in  the  form  of  Imma- 
terial Interlineations  in  the  complaint  do 
not  constitute  the  same  an  amended  plead- 
ing, necessitating  a  new  demurrer,  nor  is 
a  demurrer  filed  prior  to  such  interlinea- 
tions  relieved   from   or  affected   thereby.— 


Tit.  VI,  Ch.  III.] 


DEFECT  NOT  APPEARING  ON  PACE— ANSWER. 


§433 


Flood   v.    Templeton,    148    Cal.    374,    376,    88 
Pac.  148. 

8.  Same— Service  on  defaulted  defendant 
of  amended  complaint. — Where  judgment  by 
default  has  been  entered  and  the  complaint 
subsequently  amended,  the  amended  plead- 
ing: need  not  be  served  upon  the  defaulted 
defendant,  as  he  Is  no  longer  an  "adverse 
party"  or  "affected"  by  the  pleading;. — Cole 
v.  Roeblingr  Const.  Co.,  156  CaL  443,  447, 
103    Pac    894. 


9.  Amendment  of  complaint  In  matter  of 
substance  after  the  entry  of  a  default  but 
before  the  entry  of  Judgment  thereon,  opens 
the  default,  and  no  judgement  can  be  en- 
tered without  service  pf  the  amendment 
pleading:  upon  the  defaulting:  defendant. — 
Cole  v.  Roebling  Const.  Co.,  156  Cal.  443, 
447,  103  Pac.  894;  California  Safe  Deposit 
&  T.  Co.  v.  Sierra  Valleys  R.  Co.,  158  Cal. 
690,  Ann.  Cas.  1912A,  729,  112  Pac.  274  (re- 
ferred  to). 


§433.    OBJECTION    NOT    APPEARING    ON    COMPLAINT,    MAY    BE 

TAKEN  BY  ANSWER.    When  any  of  the  matters  enumerated  in  section  four 

hundred  and  thirty  do  not  appear  upon  the  face  of  the  complaint,  the  objection 

may  be  taken  by  answer. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  44  of  Practice  Act 

OBJECTIONS  NOT  APPEARING  ON 
PACE  OP  COMPLAINT. 

1.  As  to  construction  of  section — Applies 
equally  to  action  ex  contractu  and  ex 
delicto. 

2,8.  Bar  of  statute  of  limitations — When  it 
does  not  clearly  appear  on  face  of  com- 
plaint. 

4.  Defect   of   parties  —  Not  appearing   on 

face  of  complaint 

5.  Same — Failure  of  party  to  make  his  co- 

partners plaintiffs. 

6.  Same — Other  creditors. 


7.  Equitable   considerations  —  Meriting  at- 

tention of  court. 

8.  Failure  to  serve  copy  of  complaint. 

9.  Misjoinder  of  causes  of  action — Not  ap- 

pearing on  face  of  complaint. 

10.  Misjoinder  of  parties — Must  be  taken  by 

answer  when. 

11.  Omission  of  affidavit — Which  was  essen- 

tial to  validity  of  assignment. 

12.  Plaintiff   not   real   party   in   interest  — 

Where  fact  does  not  appear  on  face 
of  complaint. 

13.  Pleas  in  abatement — If  there  is  a  defect 

of  parties. 

14.  Same — Evidence  to  sustain. 

15.  Want  of  legal  capacity  of  plaintiff  to 

sue — Which  does  not  appear  in  com- 
plaint. 

16.  Same — Failure  to  allege  that  plaintiff  is 

corporation. 

17.  Same — Want  of  capacity  to  sue  must  be 

specially  set  up. 

As  to  suit  by  unincorporated  association, 

see,  ante,  9  430,  note  par.  66. 

As  to  waiver  of  objection  by  failure  to 
raise  It  by  answer,  see,  post,  9  434  and  note. 

1.  As  to  construction  of  section— Applies 
equally  to  actions  ex  contractu  and  ex  de- 
licto, and  to  extent  necessary  to  give  It  ef- 
fect controls  principle  that  proofs  and  alle- 
gations   must    correspond;    but    this    only 


means  that  if  evidence  does  not  connect 
all  defendants  and  misjoinder  has  not  been 
specially  pleaded,  plaintiff  shall  not  fail  as 
against  all. — Rutenberg  v.  Main,  47  CaL 
213,   221. 

2.  Bar  of  statute  of  limitations — When 
It  does  not  clearly  appear  ou  face  of  com- 
plaint, must  be  raised  by  answer. — Wise 
v.  Williams,  72  Cal.  544,  548,  14  Pac.  204, 
See  Willis  v.  Farley,  24  Cal.  490,  491;  Har- 
mon v.  Page,  62  Cal.  448,  449;  German  Sav. 
&  L.  Soc.  v.  Hutchinson,  68  Cal.  52,  53,  8 
Pac.  627. 

3.  It  Is  only  where  the  complaint  af- 
firmatively discloses  that  the  right  of  ac- 
tion is  necessarily  barred  by  the  statute  of 
limitations  that  a  demurrer  on  the  ground 
of  the  bar  of  the  statute  may  be  taken. — 
Pike  v.  Zadig;,  171  Cal.  273,  152  Pac.  923. 

4.  Defect  of  parties— Not  appearing;  on 
face  of  complaint*  may  be  taken  advantage 
of  by  answer. — Rowe  v.  Chandler,  1  Cal. 
167,  174;  Tatum  v.  Rosenthal,  95  Cal.  129, 
133,  29  Am.  St.  Rep.  97,  30  Pac.  186. 

5.  Same— Failure  of  partner  to  make  his 
copartners  plaintiffs,  if  such  fact  does  not 
appear  on  face  of  complaint,  should  be 
taken  by  answer. — Williams  v.  Southern 
Pac.  R.  Co.,   110  Cal.   457,   460,   42  Pac.   974. 

6.  Same— Other  creditors, — Where  com- 
plaint in  action  against  stockholders  to 
enforce  Judgment  obtained  against  corpor- 
ation does  not  show  that  there  were  any 
other  creditors  of  corporation,  such  defect, 
if  there  are  such  creditors,  must  be  taken 
by  answer. — Tatum  v.  Rosenthal,  95  Cal. 
129,  133,  29  Am.  St  Rep.   97,   30  Pac;  136. 

7.  Equitable  considerations  —  Meriting 
attention  of  court,  and  sufficient  to  war- 
rant withholding;  of  decree  from  plaintiff, 
which  did  not  appear  on  face  of  complaint, 
must  be  presented  by  answer. — Lange  v. 
Geiser,  138  Cal.  682,  684,  72  Pac.  343. 

8.  Failure    to    serve    copy    of    complaint 

on  defendants  with  summons,  not  appear- 
ing on  face  of  complaint,  must  be  taken 
by  answer. — Ghiradelli  v.  Greene,  66  Cal. 
629. 
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OBJECTIONS  TO  COMPLAINT— DBBMBD  WAITOD  WHEN. 
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9.  MteJofaUer  «f  eauet  of  action— Not 
appearing*  on  face  of  complaint,  should  be 
taken  by  answer. — Jacks  v.  Cooke,  •  CaL 
164. 


1ft.  MI»Jola4er  of  pojrtloo— Most  bo 
token-  by  newer  when  It  does  not  appear 
on  face  of  complaint. — Warner  v.  Wilson,  4 
Cal.  310,  313;  Jacks  v.  Cooke,  6  Cal.  164; 
Hastings  v.  Stark,  36  CaL  122,  126;  Ruten- 
berg  v.  Main.  47  Cal.  213,  214,  221;  Moody 
v.  Newmark,  6  Cal.  Unrep.  860,  50  Pac  758. 

11.  Omission  of  an  anldavlt— Wblch  waa 
essential  to  ▼allaJty  of  assignment,  not  ap- 
pearing on  face  of  complaint,  must  be  set 
up  in  answer,  and  Is  not  ground  of  de- 
murrer.— Wllholt  v.  Cunning-ham,  87  CaL 
453,  460,  25  Pac.  675. 

12.  Plaintiff  not  real  party  In  Interest- 
Where  fact  does  not  appear  on  face  of  conv- 
plalnt  that  plaintiff  is  married  woman, 
when  if  it  did  so  appear  complaint  would 
be  open  to  demurrer,  that  fact  may  be 
taken  advantage  of  by  answer. — Hoi  ton  t. 
Sand  Point  L.  Co.,  7  Idaho  673,  64  Pac. 
889,    890. 

18.  Pleas  In  abatement— If  there  Is  a  de- 
fect of  parties  plaintiff,  or  the  plaintiff  has 
not  the  legal  capacity  to  sue,  the  objection 
on  these  grounds  must  be  taken  by  answer, 


if  not  apparent  on  the  face  of  the  com- 
plaint, otherwise  they  are  deemed  to  be 
waived. — Ting-ley  v.  Times-Mirror  Co-,  151 
CaL   13,   89  Pac.   1097. 

As  to  plea  In  abatement,  see,  ante,  9  430, 
note  pars.  59-60. 

14.  Same— Evidence    to    so  stain. — In    an 

action  to  quiet  title  a  plea  in  abatement 
on  the  ground  of  another  action  pending  is 
sufficiently  sustained  by  the  introduction  in 
evidence  of  the  record  of  another  action 
brought  by  the  same  plaintiff  to  quiet  title 
to'  the  same  tract  of  land  against  the  same 
defendants. — Chapman  v.  Moore,  151  Cal, 
509,   511,  91   Pac.   324. 

15.  Want  of  legal  capacity  in  plalnttat 
tto  sne— Which  does  not  appear  In  complaint; 

can  be  taken  advantage  of  only  by  answer. 
— Swamp  &  Overflowed  Dist.  v.  Feck,  60 
Cal.  403,  405. 

16.  Same — Failure  to  allege  that  plain- 
tin*  Is  corporation,  and  hence  entitled  to  sue, 
must  be  taken  advantage  of  by  answer  and 
not  demurrer. — Los  Angeles  R.  Co.  v.  Davis, 
146  Cal.  179,  181,  182,  79  Pac  866. 

17.  Same— Want  of  capacity  to  sue  mast 
be  specially  set  op  in  the  answer.  General 
Issue  is  not  sufficient. — California  S.  N.  Co. 
v.   Wright,   8   Cal.   586,   690. 


§434.    OBJECTIONS,  WHEN  DEEMED  WAIVED.    If  no  objection  be 

taken,  either  by  demurrer  or  answer,  the  defendant  must  be  deemed  to  have 

waived  the  same,  excepting  only  the  objection  to  the  jurisdiction  of  the  court, 

and  the  objection  that  the  complaint  does  not  state  facts  sufficient  to  constitute 

a  cause  of  action. 

History:   Enacted  March  11,  1872,  re-enactment  of  5  46  of  Practice  Act. 

OBJECTIONS— DEEMED  WAIVED 

WHEN. 


18.  Same — Performance  of  condition  pre- 
cedent. 


1, 2.  Action  for  wrongful  death — Waiver  or 
.cure  of  defects. 

3.  All  merely  technical  objections. 

4.  Allegations  by  way  of  recital. 

5.  Association  —  Suit    against  —  Appear- 

ance without  objection. 

6.  Defect  in,  or  want  of,  proper  parties. 

7.  Defective  complaint — Cured  by  answer. 

8.  Defective  counts — One  count  good. 

9.  Defective  statement  of  cause   of  ac- 

tion. 

10.  Defects — Curable  by  amendment. 

11.  Same — In  mode  of  alleging  cause  of 

action. 

12.  Same — Same — Objections  which  go  to 

sufficiency  of  statement  of  facto. 

13  14.  Failure  of  complaint  to  state,  cause  of 
action. 

15.  Same — Waiver  of  objection  by  stipu- 

lation. 

16.  Failure  to  allege — Delivery  of  bonds. 

17.  Same — Intrusion  into  or  usurpation  of 

office. 


19,  20.  Failure  to  separately  state  distinct 
causes  of  action. 

21-  27.  Failure  to  state  facts  sufficient  to  con- 
stitute cause  of  action. 

28.  Same — Granting  motion  for  judgment 
on  pleadings. 

29,30.  Same— Objection  to  evidence. 

31.  Foreign  corporation — Failure  to  allege 

compliance. 

32.  Inferential  statement  of  fact. 

33.  Informality. 

34, 35.  Laches  —  Objection  not  pleaded  «— 
waived. 

36-38.  Legal  capacity  of  plaintiff  to  bring 
action. 

39.  Same — Failure  to  file  articles  of  incor- 

poration. 

40.  Same — Want  of  legal  capacity  in  part- 

nership to  sue. 

41-43.  Misjoinder  of  causes  of  action — Ob- 
jection must  be  taken  by  demurrer  or 
answer. 

44.  Same — Two  causes  in  one  statement. 


Tit.  VI,  Cbw  HI.] 


WAIVER  OF  DEFECTS— FAILURE  TO  OBJECT. 
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45-  48.  Misjoinder  of  parties— Plaintiff  or  de- 
fendant— Waived  how. 

49-52.  Nonjoinder    of    parties  —  Waived    by 
failure  to  object. 

53.  Same — Exception   as  to   objection   to 
jurisdiction. 

54,55.  Same— Failure  to  join  all  owners  of 
vessel. 

56.  Same  — Failure  to  join  assignees  of 

stock. 

57.  Same — Failure  to  join  copartners. 

58, 59.  Same— Failure  to  join  heirs — In  action 
for  wrongful  death. 
60.  Same  —  Nonjoinder  of  corporation  as 
defendant. 
61, 62.  Same — Nonjoinder  of  husband. 

63.  Objection— Amounting  to  grounds   of 

special  demurrer. 
34   game — That   securities   sued   on   were 
not  promissory  notes. 

65.  Plea  in  abatement. 

66.  Premature  commencement  of  action. 
67-69.  Bight  to  maintain  action— Failure  to 

demur. 
70.  Special   ground    of    demurrer— Objec- 
tion must  be  taken  in  trial  court. 
71-  73.  Statute  of  limitations— Waived  if  not 
taken  advantage  of. 

73.  Contra. 
74- 76.  Uncertainty   and    ambiguity   in   com- 
plaint^-Is  waived  by  failure  to  de- 
mur. 

77#  Same— Failure  to  allege  presentation 
of  claim  to  administrator  of  estate. 

78.  Venue — In  general. 

79.  Verification— Want  of. 

80,81.  Waiver  of  demurrer— Answer  to  mer- 
its. 
82.  Same — Overruling  demurrer. 
83, 84.  Same— Same— By  consent. 

85.  Same — Same — Stipulation  after   over- 

ruling demurrer. 

86.  Same— Proceeding  to  trial  after  filing 

demurrer. 
87  88.  Same — Submission  of   demurrer  with- 
out argument. 
89.  Waiver  of  error— In  ruling  on  demur- 
rer— Amendment  of  complaint. 

90,91.  Same — Answering  over. 
92,93.  Same— Same— Demurrer    for   misjoin- 
der of  causes. 

94.  Same— Same— Demurrer    for    misjoin- 

der of  parties. 

95.  Same— Same — General  demurrer. 

96.  Same — Dismissal  of  action. 

97.  Waiver  of  right  to  demur. 

98.  Withdrawal  of  demurrer. 

As  to  failnre  to  demnr  to  a  complaint 
uniting  la  one  cause  of  actios  a  count  for 
conversion   and   a  count  nnder   a  contract, 


constituting-  m  waiver  under  the  above  sec- 
tion, see,  ante,  9  427,  note  par.  17. 

As  to  salt  by  unincorporated  association, 

see,  ante,  9  430,  note  par.  56. 

As  to  waiver  of  objections  wbleh  might 
have  been  raised  by  demurrer,  see  brief  4 
L.    R.    A.    401,    402. 

As  to  waiver  of  objections  to  answer,  see, 

post,  9  444  and  note  pars.  27,  28. 

As  to  waiver  of  objections  by  consent  to 
overruling  demurrer,  etc.,  see  pars.  83,  84, 
this   note. 

1.  Action  for  wrongful  death*—- Waiver 
or  care  of  defects. — Where  a  cause  of.action 
for  wrongful  death  is  defectively  stated  and 
subject  to  the  objection  that  it  is  uncertain 
and  ambiguous  as  to  the  particular  negli- 
gence upon  which  the  plaintiff  relies,  such 
defect  is  cured  by  the  introduction  in  evi- 
dence, without  specific  objection  of  those 
facta  which,  if  alleged,  would  have  made 
the  pleading  sufficient  to  withstand  the  at- 
tack of  a  general  demurrer. — Boyle  v. 
Coast  Imp.  Co.,  27  Cal.  App.  714,  151  Pac 
25. 

2.  The  objection  that  a  pleading  is  am- 
biguous and  uncertain  can  not  be  availed 
of  on  appeal  in  the  absence  of  a  special  de- 
murrer.— Merrill  v.  Kohlberg,  29  Cal.  App. 
382,  155  Pac.  824. 

3.  All  merely  technical  objections  to 
complaint  are  waived  by  failure  to  inter- 
pose demurrer. — Dennlson  v.  Chapman,  105 
Cal.  447,  453,  39  Pac.  61. 

4.  Allegations    by    way    of  recital     are 

waived  if  not  taken  advantage  of  by  spe- 
cial demurrer. — Fuller  D.  Co.  v.  McDade, 
118  Cal.  360,   363,   45  Pac.   694. 

5.  Association  —  Suit  against  —  Appear- 
ance without  objection. — Where  an  action 
is  brought  against  an  unincorporated  asso- 
ciation, regardless  of  the  construction  to  be 
given  to  section  388,  post,  where  there  is 
an  appearance  without  an  objection  by  mo 
tion,  demurrer,  or  answer  raising  the  point 
of  misjoinder  or  legal  capacities  of  parties, 
under  the  provisions  of  the  above  section, 
of  objections  -not  so  taken,  and  not  going 
to  the  sufficiency  of  the  cause  of  action  or 
the  jurisdiction  of  the  account,  are  deemed 
to  have  been  waived. — Herald  v.  Glendale 
Lodge,  B.  P.  O.  B.,  —  Cal.  App.  — ,  189  Pac 
829,  approving  the  doctrine  in  Agricultural 
Extension  Club  of  Nevada  County  v.  M. 
Hirsch  &  Son,  39  Cal.  App.  433,  179  Pac. 
430;  Leiderkranz  Singing  Soc.  v.  German! a 
Turn  Verein,  163  Pa.  St.  266,  43  Am.  St. 
Rep.  798,  29  Atl.  918;  Deems  v.  Albany  & 
Canal  Line,  14  Blatchf.  C.  C.  474,  Fed.  Cas. 
No.  3,  736. 

6.  Defect  In,  or  want  of,  proper  parties, 

Is  waived  by  failure  to  set  up  by  demurrer 
or  answer. — Smith  v.  Cucamonga  Water  Co., 
160  Cal.  611,  117  Pac.  764.  See  Ashton  v. 
Zeila  Min.  Co.,  134  Cal.  408,  66  Pac.  494;  Bell 
v.  Solomon,  142  Cal.  62,  75   Pac.   649;  Ting. 
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ley  v.  Times-Mirror  Co.,  151  Cal.  1,  89  Pac 
1097. 

7.  Defective     complaint— Cared     by     u- 

•wer. — Where  the  answer  treats  a  com- 
plaint as  fully  tendering  issue  as  to  de- 
livery* in  an  action  for  balance  due  on  a 
lemon  crop  sold  and  delivered  to  defendant 
by  plaintiff,  and  specifically  makes  denial 
of  such  delivery  as  though  fully  averred,  it 
is  too  late  to  raise  the  objection  for  the 
first  time  on  appeal. — Hoover  v.  Lester,  16 
Cal.  App.  154,  116  Pac.  382. 

8.  Defective    counts— One    count    good-— 

Where  a  complaint  contains  two  or  more 
counts,  one  of  which  is  good,  the  objection 
that  the  other  counts  do  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  is 
not  waived  by  a  failure  to  demur. — Lyden 
v.  Spohn-Patrick  Co.,  155  Cal.  177,  181,  100 
Pac.  236. 

9.  Defective  statement  of  cause  of  ac- 
tion.— Where  the  answer  treats  a  defective 
statement  of  a  cause  of  action  as  tendering 
issue,  and  makes  denial  as  though  such  ten- 
der is  complete,  he  can  not  be  heard  to  ob- 
ject that  the  complaint  was  deficient  in 
that  respect  for  the  first  time  in  the  appel- 
late court. — Hoover  v.  Lester,  16  Cal.  App. 
154,  116  Pac.  382. 

10.  Defects— Curable  by  amendment  are 

waived  by  failure  to  demur  on  ground  that 
defendant  did  not  state  facts  sufficient  to 
constitute  cause  of  action;  hence  it  Is  not 
error  to  overrule  objection  to  evidence 
based  on  such  ground. — De  Luce  v.  Root,  12 
S.  D.  141,  80  N.  W.  181. 

11.  Same— In  mode  of  alleging  cause  of 
action  will  not  impair  validity  of  judgment, 
but  should  have  been  presented  by  special 
demurrer. — Schmidt  v.  Market  St.  &  W.  G. 
R.  Co.,  90  Cal.  37,  41,  27  Pac.  61,  62;  Kim- 
ball v.  Richardson-Kimball  Co.,  Ill  Cal.  386, 
397,  43  Pac.  1111;  Bingham  v.  Knox,  127 
Cal.  40,  44,  59  Pac.  198;  Larkin  v.  Mullen, 
128  Cal.  449,  453,  60  Pac.  1091;  Eachus  v. 
Los  Angeles,  130  Cal.  492,  496,  80  Am.  St 
Rep.  147,  62  Pac.  829. 

12.  Same— Same— Objections  which  go  to 
sufficiency  of  statement  of  facts  in  com- 
plaint, but  not  to  sufficiency  of  facts  them- 
selves, are  waived  unless  presented  by  spe- 
cial demurrer. — Himmelmann  v.  Spanagel, 
39  Cal.  401,  402;  Tehama  Co.  v.  Bryan,  68 
Cal.   57,   59,   8  Pac.   673. 

13.  Failure  of  complaint  to  state  cause 
of  action. — Defect  not  cured  by  verdict  or 
judgment,  an  objection  may  be  made  at 
any  time,  even  in  absence  of  objection  by 
demurrer  or  answer  in  lower  court. — Ar- 
nold v.  American  Ins.  Co.,  148  Cal.  668,  84 
Pac.  182. 

14.  Objection  may  be  urged  at  any  time 
without  demurrer. — Flood  v.  Templeton,  148 
Cal.  377,  83  Pac.  148. 

10.  Same— Waiver  of  objection  by  stipu- 
lation.— An  objection  to  the  right  of  the 
plaintiffs   to   maintain   the  action*  and  the 


sufficiency  of  the  complaint  to  state  a  cause 
of  action,  held  to  have  been  waived  by  a 
stipulation  the  effect  of  which  was  such 
that  It  could  have  been  entered  Into  only 
upon  the  theory  that  the  persons  signing  it 
were  properly  in  court  under  pleadings  suf- 
ficient to  authorize  the  court  to  determine 
their  respective  claims. — Bank  of  Visalia  v. 
Dillonwood  L.  Co.,  148  Cal.  29,  82  Pac.  374. 

16.     Failure  to   allege— Delivery   of  bond 

sued  on  Is  waived  by  failure  to  take  ad- 
vantage of  it  by  demurrer. — Garcia  v.  Sa- 
trustegui,  4  Cal.  244. 


17.  Same— Intrusion  Into  or  usurpation 
of  office  in  question,  in  quo  warranto,  is 
waived  if  not  taken  advantage  of  by  spe- 
cial demurrer,  where  complaint  sufficiently 
shows  that  defendant  is  in  possession  of 
office  without  lawful  authority. — People  ex 
rel.  Palmer  v.  Woodbury,  14  Cal.  43,  46. 

18.  Same— Performance  of  condition  pre- 
cedent is  waived  by  failure  to  demur  to 
complaint  in  action  on  contract  setting  up 
condition  precedent. — Happe  v.  Stout,  2  Cal. 
460,   46?. 

10.  Failure  to  separately  state  distinct 
causes  of  action  waived  by  failure  to  demur 
on  such  ground. — Valencia  v.  Couch,  32  Cal. 
339,  342,  91  Am.  Dec.  689;  Berners  v.  South 
British  &  N.  L  Co.,  65  Cal.  386,  387,  4  Pac 
382. 

20.  Is  waived  if  objection  not  taken  by 
demurrer. — Kelley  v.  Kriess,  68  Cal.  210, 
219,  9  Pac.  129;  Clugston  v.  Garretson,  103 
Cal.  441,  445,  37  Pac.  469;  Clowdis  v.  Fresno 
Flume  &  I.  Co.,  118  Cal.  315,  322,  62  Am.  St. 
Rep.  238,  50  Pac.  373. 

21.  Failure  to  state  facta  sufficient  to 
constitute  cause  of  action  is  not  waived  by 
failure  to  demur. — Nissen  v.  Bendizsen,  2 
Cal.  Unrep.  609,  9  Pac.  Ill;  Kelley  v.  Kriess, 
68  Cal.  210,  212,  9  Pac.  129;  Du  Brutz  v.  Jes- 
sup,  70  Cal.  75,  78,  11  Pac.  498;  Ryan  v. 
Holliday,  110  Cal.  335,  337,  42  Pac.  891; 
Buckman  v.  Hatch,  139  Cal.  58,  55,  72  Pac 
445;  Bell  v.  Thompson,  147  Cal.  689,  82  Pac. 
327.  See  Ark.  Consolidated  Canal  Co.  v. 
Peters,  5  Ariz.  80,  46  Pac.  74,  77.  Colo.  Mar- 
riott v.  Clise,  12  Colo.  661,  21  Pac.  909,  911; 
Mackey  v.  Monahan,  13  Colo.  App.  144,  56 
Pac.  680.  Idabo.  Caldwell  v.  Ruddy,  2  Idaho 
5,  1  Pac.  339,  340.  N.  M.  Western  U.  Tel. 
Co.  v.  Long  wall,  5  N.  M.  308,  21  Pac.  839,  340. 
Wash.  Lyen  v.  Bond,  3  Wash.  Tr.  407,  19 
Pac.  35. 

22.  But  may  be  raised  at  any  time. — Mar- 
riott v.  Clise,  12  Colo.  561,  21  Pac.  909,  911; 
Mackey  v.  Monahan,  18  Colo.  144,  56  Pac 
680. 

23.  It  may  be  taken  advantage  of  by 
motion  for  judgment  on  pleadings,  or  mo- 
tion for  new  trial. — Kelley  v.  Kriess,  68  Cal. 
210,  212,  9  Pac.  129.  See  Consolidated  Canal 
Co.  v.  Peters,  5  Ariz.  80.  46  Pac.  74,  77. 

24.  It  may  be  entertained  on  appeal.— 
Nissen  v.  Bendizsen*  2  Cal.  Unrep.  609,  9 
Pac.  111. 
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25.  Judgment  may  be  taken  at  any  stage 
of  case,  not  being  cured  by  verdict  or  Judg- 
ment.— Bell  v.  Thompson,  147  Cal.  689,  82 
Pac.   827. 

26.  See  Caldwell  v.  Ruddy,  2  Idaho  5,  1 
Pac.  339,  holding  that  if  answer  contains 
any  defense,  however,  objection  will  be 
overruled. 

27.  Judgment  on  such  cause  of  action 
will  be  reversed  on  appeal. — Du  Brutz  v. 
Jessup,  70  Cal.  75,  78,  11  Pac.  498.  See 
Barron  v.  Frink,  30  Cal.  486;  Barney  v. 
Vigoreaux,  92  Cal.  631,  28  Pac.  678. 

28.  Same— Granting;  motion  for  judgment 
on  pleading*  after  overruling  demurrer  on 
ground  that  complaint  does  not  state  suffi- 
cient facts  to  constitute  cause  of  action 
is  mere  irregularity. — De  Courcey  v.  Cox, 
94  Cal.  665.  669,  30  Pac.  95,  96. 

29.  Same-— Objection  to  evidence  for  rea- 
son that  complaint  failed  to  state  cause  of 
action  will  be  treated  as  attack  on  com- 
plaint after  verdict,  and  every  reasonable 
intendment  and  legitimate  inference  sus- 
ceptible of  being  drawn  from  facts  stated 
will  be  applied  In  aid  of  complaint. — Brooks 
v.  McCabe  &  Hamilton,  39  Wash.  62,  80 
Pac.  1004. 

30.  Greatest  latitude  to  sustain  com- 
plaint on  objection  made  for  first  time  at 
trial,  in  objection  to  introduction  of  any 
evidence,  on  ground  that  facts  stated  are 
not  sufficient  to  constitute  cause  of  action, 
will  be  indulged  in. — Whitbeck  v.  Sees,  10 
S.  D.  417,  73  N.  W.  915.  See  Stutsman  Co.  t. 
Mansfield,  5  Dak.  78,  37  N.  W.  304;  Johnson 
v.  Burnside,  3  S.  D.  230,  52  N.  W.  1057. 

81.  Foreign  corporation— Failure  to  al- 
lege compliance  with  the  provisions  of  the 
statute  authorizing  foreign  corporations  to 
do  business  in  this  state  is  not  failure  to 
allege  a  cause  of  action  and  unless  defend- 
ant pleads  it  will  be  held  waived. — ^Bern- 
helm  Distilling  Co.  v.  Elmore,  12  Cal.  App. 
85.  86,   106  Pac.   720. 

82.  Inferential      statement      of      faet      is 

waived  by  failure  to  demur  on  such  ground. 
—Hill  v.  Haskin,  51  Cal.  175,  178;  Bliss  v. 
Sneath,  103  Cal.  43,  44,  36  Pac.  1029;  Cush- 
ing  v.  Pires,  124  Cal.  663,  665,  57  Pac.  572; 
Whitehurst  v.  Stuart,  129  Cal.  194,  196,  61 
Pac.  963;  Estate  of  Behen,  130  Cal.  416,  418, 
62  Pac.  603;  Ellzalde  v.  Elizalde,  137  Cal. 
634,  637,  66  Pac.  369,  70  Pac.  861. 

83.  Informality  in  pleading  is  waived  by 
failure  to  demur. — Cronise  v.  Carghill,  4 
Cal.   120,   122. 

84.  Laches  —  Objection      not      pleaded  — 

Waived. — An  objection  to  the  rescission  of 
a  contract  on  the  ground  of  laches,  if  not 
pleaded,  is  waived. — Tracy  v.  Smith,  175 
Cal.  161,  165  Pac  635. 

35.  In  a  case  where  an  answer  to  the 
complaint  does  not  plead  laches  as  a  de- 
fense to  the  maintenance  of  the  action, 
that  question  will  not  be  reviewed  by  the 
trial  court,  and  will  be  deemed  to  have  been 


waived  as  a  defense  by  a  failure  to  plead 
it,  under  the  provisions  of  the  above  sec- 
tion.— Murdock  v.  Murdock,  —  Cal.  App. 
— ,  194  Pac.  762,  following  the  doctrine  in 
Tracy  v.  Smith,  175  Cal.  161,  165  Pac.  535. 

86.  Leral  capacity  of  plaintiff  to  brlns; 
nctlon  is  waived  if  not  objected  to  either 
by  demurrer  or  answer. — Phillips  v.  Gold- 
tree,  74  Cal.  151,  153,  13  Pac.  313.  15  Pac. 
451;  Baldwin  v.  Second  St.  C.  R.  Co.,  77  Cal. 
390,  392,  19  Pac.  644;  Quan  Wye  v.  Chin 
Lin  Hee,  123  Cal.  185,  186,  55  Pac.  783; 
Susanville  v.  Long,  144  Cal.  362,  364,  77  Pac. 
987.  See  Meyer  v.  Lane,  40  Kan.  491,  20 
Pac.  258. 

37.  Hence  nonsuit  on  such  ground  was 
properly  denied. — Baldwin  v.  Second  St.  C. 
R.  Co.,  77  Cal.  390.  392,  19  Pac.  644. 

38.  Objection  that  cause  of  action  failed 
to  state  appointment  of  guardian  ad  litem, 
not  having  been  made  to  complaint  by  de- 
murrer or  answer,  is  waived  and  can  not 
be  taken  on  appeal. — Wedel  v.  Herman,  59 
Cal.   507,   616. 

88.  Same— Failure  to  file  articles  of  In- 
corporation, objection  is  waived  by  failure 
to  plead  such  fact  In  abatement. — South- 
ern Pac.  R.  Co.  v.  Purcell,  77  Cal.  69,  72,  18 
Pac.  886;  Ontario  State  Bank  v.  Tibbits,  80 
Cal.  68,  69,  22  Pac.  66;  South  Tuba  W.  & 
M.  Co.  v.  Rosa,  80  Cal.  333,  336,  22  Pac.  222. 

40.  Same  — Want  of  legal  capacity  In 
partnership  to  sue  by  reason  of  its  failure 
to  file  certificate  of  partnership,  not  having 
been  objected  to  by  demurrer  or  answer, 
is  waived.— Phillips  v.  Goldtree,  74  Cal.  151, 
153,  13  Pac.  313,  15  Pac.  451;  Cook  v.  Fowler, 
101  CaL  89,  90,  35  Pac.  431. 

41.  Misjoinder  of  causes  of  action— Ob- 
jection must  be  taken  by  demurrer  or  an- 
swer, or  all  objection  on  that  ground  is 
deemed  to  be  waived. — Macondray  v.  Sim- 
mons, 1  Cal.  393,  395;  Jacks  v.  Cooke,  6 
Cal.  164;  Marlus  v.  Bicknell,  10  Cal.  217, 
224;  Lawrence  v.  Montgomery,  37  Cal.  183, 
188;  McClory  v.  McClory,  38  Cal.  575,  677; 
Cox  v.  Western  Pac.  R.  Co.,  47  Cal.  87,  90; 
Learned  v.  Castle  (Cal.  June  17,  1884),  4  Pac. 
191,  193;  Roberts  v.  Eldred,  73  Cal.  394,  15 
Pac.  16,  18;  Wllkowski  v.  Hern,  82  Cal.  604, 
607,  23  Pac.  132;  Eversdon  v.  Mayhew,  85 
Cal.  1,  21  Pac.  431,  24  Pac.  382;  Healy  v. 
Visalia  &  T.  R.  Co.,  101  Cal.  686,  593,  36  Pac. 
125;  McKune  v.  Santa  Clara  V.  M.  &  L.  Co., 
110  Cal.  480,  487,  42  Pac.  980;  Fellows  v. 
City  of  Los  Angeles,  151  Cal.  60,  90  Pac.  137. 
See  Brahoney  v.  Denver  U.  &  P.  R.  Co„  14 
Colo.  27,  23  Pac.  172;  Fraley  v.  Bentley,  1 
Dak.  26,  46  N.  W.  506;  Bandmann  v.  Davis, 
23  Mont.  382,  59  Pac.  856,  857. 

42.  Thus  misjoinder  of  action  for  death 
of  wife  with  causes  of  action  in  favor  of 
husband  for  medical  expenses  incurred,  is 
waived  by  failure  to  demur  for  such  mis- 
joinder, hence  it  is  not  error  to  admit  evi- 
dence of  such  expenses. — McKune  v.  Santa 
Clara  V.  M.  &  L.  Co.,  110  CaL  480,  487,  42 
Pac.  980. 
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48.  And  such  objection  will  not  be  con- 
sidered on  appeal. — Roberts  v.  Bldred,  73 
Cal.  394,  15  Pac.  14,  18. 


44.     Soie— Two  canaes  In  one  statement, 

objection  must  be  taken  in  the  trial  court, 
and  can  not  be  raised  in  the  first  instance 
on  appeal. — Butters  v.  Brawley  Star,  — 
Cal.  App.  — ,  191  Pac.  987. 


46.  Misjoinder  of  parties — Plaintiff  or  de- 
fendant—Waived  by  failing;  to  take  objec- 
tion by  demurrer  or  answer. — Warner  v. 
Wilson,  4  Cal.  310,  313;  Jacks  v.  Cooke,  4 
Cal.  164;  Tissot  v.  Throckmorton,  6  Cal.  471, 
473;  Dunn  v.  Tozer,  10  Cal.  167,  170;  Van 
Marin  v.  Johnson,  15  Cal.  308,  311;  Mott  v. 
Smith,  16  Cal.  533,  558;  Rowe  v.  Baclgal- 
luppl,  21  Cal.  633,  635;  Glllam  v.  SI g man,  29 
Cal.  637,  640;  McKee  v.  Greene,  31  Cal.  418, 
420;  Calderwood  v.  Pyser,  31  Cal.  333,  336; 
Hastings  v.  Stark,  36  Cal.  122,  126;  Ruten- 
berg  v.  Main,  47  Cal.  214,  221;  Tennant  v. 
Pfister,  51  Cal.  511,  513;  Learned  v.  Castle 
(Cal.  June  17,  1884),  4  Pac.  191,  193;  Heinlen 
v.  Heilbron,  71  Cal.  657,  561,  12  Pac.  673; 
Gruhn  v.  Stanley,  92  Cal.  86,  88,  28  Pac.  56; 
Ah  Tong  v.  Earle  F.  Co.,  112  Cal.  679,  682, 
46  Pac.  7;  Hopper  v.  Barnes,  113  Cal.  636, 
642,  45  Pac  874;  Kippen  v.  OUasson,  136 
Cal.  640,  642,  69  Pac  293;  Dewey  v.  Parcells, 
137  Cal.  305,  806,  70  Pac.  174.  See'Brahoney 
v.  Denver  U.  &  P.  R.  Co„  14  Colo.  27,  23 
Pac.  172. 

46.  Nonsuit  on  such  ground  improper. — 
Mott  v.  Smith,  16  Cal.  533,  568;  Rowe  v. 
Bactgalluppi,  21  Cal.  633,  635;  McKee  v. 
Greene,  31  Cat  418,  420. 

47.  Hence  judgment  in  favor  of  both  de- 
fendants is  error  where  plaintiff  is  entitled 
to  judgment  on  pleading;  against  one  de- 
fendant.—Gruhn  v.  Stanley,  92  Cal.  86,  88,  28 
Pac.  56. 

48.  It  can  not  be  raised  for  first  time  on 
appeal. — Dewey  v.  Parcells,  137  Cal.  305,  306, 

70  Pac.  174. 

49.  Nonjoinder  of  parties  —  Waived  by 
failure  to  object  by  demurrer  or  answer. — 
Rowe  v.  Chandler,  1  Cal.  167,  174;  Macon- 
dray  v.  Simmons,  1  Cal.  393,  396;  Beard  v. 
Knox,  5  Cal.  252,  257,  63  Am.  Dec  125;  An- 
drews v.  Mokelumne  H.  Co.,  7  Cal.  330, 
331,  334;  Alverez  v.  Brannan,  7  Cal.  503.  68 
Am.  Dec  274;  Whitney  v.  Stark,  8  Cal.  514, 
617,  68  Am.  Dec.  360;  Dunn  v.  Tozer,  10  Cal. 
167,  170;  Burroughs  v.  Lott,  19  Cal.  125,  126; 
Rowe  v.  Bacigalluppi,  21  Cal..  633,  635; 
Wendt  v.  Ross,  33  Cal.  650,  666;  Grain  v. 
Aldrlch,  38  Cal.  514,  521,  99  Am.  Dec.  423; 
Pavisich  v.  Bean,  48  Cal.  364,  365;  Trenor 
v.  Central  Pac.  R.  Co.,  50  Cal.  222,  281; 
Lewis  v.  Adams,  70  Cal.  403,  405,  69  Am. 
Rep.  423,  11   Pac.  833;  Heinlen  v.  Heilbron, 

71  Cal.  657,  661,  12  Pac.  673;  Tatum  v. 
Rosenthal,  95  Cal.  129,  133,  29  Am.  St.  Rep. 
97,  30  Pac  136;  Potter  v.  Dear,  95  CaL  578, 
679,  30  Pac.  777;  Bogart  v.  Woodruff,  96  Cal. 
609,  611,  31  Pac.  618;  Williams  v.  Southern 
Pac.  R.  Co.,  110  Cal.  457,  460,  42  Pac.  974; 
Ah   Tong   v.   Earle   Fruit   Co.,    112   Cal.   679. 


682,  45  Pac  7;  Kerry  v.  Pacific  M.  Co.,  121 
CaL  564,  571,  66  Am.  St  Rep.  66,  54  Pac 
89;  Knott  v.  McGilvray,  124  Cal.  128,  130, 
56  Pac  789;  Ashton  v.  Zeila  Min.  Co.,  134 
Cal.  408,  412,  66  Pac.  494;  Florence  v. 
Helms,  136  CaL  613,  615,  69  Pac  429;  Bell 
v.  Solomons,  142  CaL  59,  70,  75  Pac.  649; 
Reclamation  Dist.  v.  Van  Loben  Sels,  145 
Cal.  181,  185,  78  Pac  638.  See  Ralph  v. 
Loraer,  3  Wash.  401,  28  Pac.  760,  763. 

50.  It  can  not  be  taken  by  nonsuit.— 
Whitney  v.  Stark,  8  Cal.  514,  517,  68  Am. 
Dec.  274;  Rowe  v.  Bacigalluppi,  21  Cal.  633, 
635;  Pavisich  v.  Bean,  48  Cal.  364,  365; 
Williams  v.  Southern  Pac.  R.  Co.,  110  CaL 
457,  460,  42  Pac.  974. 

51.  And  hence  renders  Judgment  against 
those  named  therein  valid  and  authorizes 
introduction  under  averments  of  original 
complaint  in  action  on  such  judgment- 
Lewis  v.  Adams,  70  Cal.  403,  405,  59  Am. 
Rep.  423,  11  Pac.  833. 

62.  It  can  not  be  taken  on  appeal. — Beard 
v.  Knox,  6  Cal.  252,  257,  63  Am.  Dec.  125. 
See  Ralph  v.  Lomer,  3  Wash.  401,  28  Pac 
760,  763. 

65.  Same— Exception  as  to  objection  to 
Jurisdiction  or  objection  that  complaint  does 
not  state  cause  of  action. — Mitau  v.  Rod- 
dan,  149  Cal.  1,  6  I*  R.  A.  (N.  S.)  276,  84 
Pac  145,  147. 

64.  Same— Fallare  to  Jola  all  owners  of 
vessel  in  action  against  part  owner  on  con- 
tract relating  to  ship,  is  waived  by  failure 
to  plead  such  defect  of  parties. — Kerry  v. 
Pacific  M.  Co.,  121  CaL  564,  571,  66  Am.  St. 
Rep.  65,  54  Pac  89. 

55.  Failure  to  raise  objection  on  ground 
that  another  is  part  owner  in  property  in 
litigation  and  should  have  been  made  party 
to  action,  by  demurrer  or  answer,  waives 
such  objection,  although  he  contending  with 
court  in  finding  that  such  is  the  case.— 
Bell  v.  Solomons,  142  Cal.  59,  70,  76  Pac. 
649. 

66.  Same— Fallvre  to  Join  assignees  of 
stock  in  action  to  recover  dividends  on  such 
stock  is  waived  by  failure  to  demur  or  an- 
swer.— Ashton  v.  Zeila  Min.  Co.,  134  Cal. 
408.  412,  66  Pac.  494. 

6T.     Same— Failure  to  Jola  copartners  as 

parties  plaintiff  in  action  on  partnership 
claim,  is  waived  by  failure  to  raise  objec- 
tion by  demurrer  or  answer. — Williams  v. 
Southern  Pac.  R.  Co.,  110  Cal.  457,  460,  42 
Pac.  974;  Ah  Tong  v.  Earle  Fruit  Co.,  112 
Cal.  679,  682,  45  Pac  7. 

68.  Same — Failure  to  Join  heirs— In  ac- 
tion for  vrronfffal  death. — Failure  to  make 
a  timely  objection,  or  ask  for  an  abatement 
of  the  action,  or  an  amendment  to  the  plead- 
ings to  conform  to  the  fact,  constitutes 
a  waiver  thereof. — Salmon  v.  Rathjens,  152 
Cal.  295,  92  Pac.  733. 

59.  As  to  failure  to  demur  for  nonjoinder 
of  parties  constituting  a  waiver  of  the  ob- 
jection.— See  Work  v.  Campbell,  164  CaL 
343,  128  Pac.  943.  946. 
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60.  Same— Nonjoinder   of   corporation    an 

defendant  in  action  against  stockholder  for 
unpaid  subscriptions  is  waived  by  failure  to 
object,  either  by  answer  or  demurrer,  cor- 
poration not  being:  an  indispensable  party. 
—Potter  v.  Dear.  95  Cal.  678,  579,  30  Pac.  777. 

61.  Same  —  Nonjoinder     of     buaband     Is 

waived  by  married  woman  by  failure  to 
raise  such  objection  by  demurrer  or  answer. 
— Reclamation  Dist.  v.  Van  Lob  en  Sels,  145 
Cal.  181,  185,  78  Pac  638. 

62.  Failure  of  wife  to  make  any  objec- 
tion to  nonjoinder  of  her  husband  in  action 
against  her  as  sole  defendant  renders  her 
bound  by  judgment  to  extent  of  her  sep- 
arate property,  and  she  can  not  thereafter, 
in  action  upon  such  judgment,  make  objec- 
tion of  such  nonjoinder. — Bogart  v.  Wood- 
run*,  96  Cal.  609,  611,  31  Pac.  618. 

63.  Objection— Amounting  to  groanda  of 
aaeclal  demurrer  will  not  be  considered  on 
appeal  when  not  presented  in  lower  court. 
— Gale  v.  Tuolumne  Co.  W.  Co.,  44  Cal.  48, 
46. 


murrer  to  a  complaint  the  objection  must 
be  taken  by  proper  pleading  in  the  trial 
court,  or  it  will  be  deemed  to  have  been 
waived,  under  the  provisions  of  the  above 
section,  and  can  not  be  considered  on  ap- 
peal.— March  v.  Smith,  —  Cal.  App.  — ,  189 
Pac.  1037. 


64.  Same— That  securities  sued  on  were 
not  promlaaory  notes  should  be  taken  ad- 
vantage of  by  demurrer,  and  demurrer  being 
filed  without  pointing  out  this  defect,  it 
must  be  considered  as  waived. — Powell  v. 
Ross,  4  Cal.  197,  198. 


65.  Plea  In  abatement. — Where  objection 
was  sought  to  be  raised  on  the  ground  that 
the  plaintiff  was  a  married  woman  and 
that  her  husband  had  not  been  joined,  and 
that  she  had  no  legal  capacity  to  sue,  and 
such  facts  were  not  apparent  on  the  face 
of  the  complaint,  such  objections  should 
have  been  raised  in  the  original  answer, 
otherwise  they  must  be  deemed  waived. — 
Tingley  v.  Times-Mirror  Co.,  151  Cal.  13,  89 
Pac.  1097. 

66.  Premature   commencement   of   action 

Is  waived  unless  taken  advantage  of  by  de- 
murrer or  answer. — Wright  v.  Fire  Ins.  Co. 
of  London,  12  Mont.  474,  19  I*  R.  A.  211,  31 
Pac.  87,  88. 

67.  Right  to  maintain  action — Failure  to 
demnr  to  complaint  on  ground  that  action 
can  not  be  maintained  between  partners, 
cures  error  where  such  complaint  stated 
facts  necessary  to  accounting. — Walsh  v. 
McKeen,  75  Cal.  519,  521,  17  Pac.  673. 

68.  Failure  to  demur  to  complaint 
brought  by  minor  for  death  of  mother  on 
ground  that  husband  was  only  heir  waives 
such  objection,  if  it  were  correct  rule  of 
iaw. — Redfleld  v.  Oakland  C.  S.  R.  Co.,  110 
Cal.  277,  289,  42  Pac.  822. 

69.  Failure  to  object  that  plaintiffs  sued 
as  individuals  to  seek  to  recover  In  Individ- 
ual capacity  as  trustees  of  express  trust, 
such  fact  appearing  on  face  of  complaint, 
is  waived  by  failure  to  demur. — Lasar  v. 
Johnson,  126  Cal.  549,  555,  58  Pac.  161. 

76.  Special  ground  of  demnrrer— Objec- 
tion moat  be  taken  In  trial  court. — Wher- 
ever there  Is  any  ground  for  a  special  de- 


71.  Statute  of  llmltatlona — Waived  If  not 
taken  advantage  of  by  demurrer  or  an- 
swer.— G rattan  v.  Wiggins,  23  Cal.  16,  25; 
Brown  v.  Martin,  25  Cal.  82,  93;  People  v. 
Broadway  W.  Co.,  31  Cal.  33,  46;  Kelley  v. 
Kriess,  68  Cal.  210,  9  Pac.  129;  Gilbert  v. 
Sleeper,  71  Cal.  290,  294,  12  Pac.  172;  Reagan 
v.  Justices'  Court,  76  Cal.  253,  265,  17  Pac. 
195;  Allen  v.  Haley,  77  Cal.  575,  20  Pac.  90; 
Castagnlno  v.  Ballettl,  82  Cal.  250,  23  Pac 
127,  130;  Dixby  v.  Crafts,  6  Cal.  Unrep.  12, 
53  Pac.  404.  See  Dalton  v.  Rentaria,  2  Ariz. 
275,  15  Pac.  37,  40. 

Am  to  waiver  of  defense  of  statute  of 
llmltatlona  by  failure  to  demur,  see  brief 
4  L.  R.  A.  401,  402. 

72.  It  can  not  be  taken  first  time  on  ap- 
peal.— People  v.  Broadway  W.  Co.,  81  Cal. 
S3,  46.  See  Dalton  v.  Rentaria,  2  Ariz.  275, 
15  Pac.  37,  40. 

78.  Contra t  Although  it  may  appear  upon 
the  face  of  the  complaint  that  the  cause 
of  action  sued  upon  is  barred  by  the  stat- 
ute of  limitations,  the  plea  of  the  statute 
is  not  waived  by  falling  to  set  it  up  by 
demurrer.  —  California  Safe  Deposit  and 
Trust  Co.  v.  Sierra  Valleys  Railway  Co.,  158 
Cal.  690,  112  Pac.  274. 

74.  Uncertainty  and  ambiguity  In  com- 
plaint—Is   waived  by  failure   to   demur  on 

such  grounds;  they  do  not  come  within  lat- 
ter clause  of  above  section  because  suffi- 
cient facts  are  stated;  although  they  lack 
requisite  precision  and  certainty. — Gimmy 
v.  Doane,  22  Cal.  635,  639;  Brown,  v.  Martin, 
25  Cal.  82,  88;  Lawrence  v.  Montgomery,  37 
Cal.  183,  188;  Russell  v.  Mixer,  42  Cal.  475, 
479;  Kelley  v.  Kriess,  68  Cal.  210,  217,  9  Pac. 
129;  Colton  v.  Onderdonk,  69  Cal.  165,  167, 
58  Am.  Rep.  566, 10  Pac.  395:  Kelly  v.  Murphy, 
70  Cal.  560,  12  Pac.  467;  Sellgman  v.  Ar- 
mando, 94  Cal.  314,  29  Pac.  710;  Bates  v. 
Babcock,  96  Cal.  479,  482,  29  Am.  St.  Rep. 
133,  16  L..  R.  A.  745,  30  Pac.  605;  Kirsch 
v.  Derby,  96  Cal.  602,  605,  31  Pac.  567; 
Clugston  v.  Garretson,  103  Cal.  441,  445,  37 
Pac.  469;  Daggett  v.  Gray,  110  Cal.  169, 
172,  42  Pac.  568;  Silva  v.  Spangler,  6  Cal. 
Unrep.  277,  43  Pac.  617,  618;  Mini  v.  Mini, 
6  Cal.  Unrep.  432,  45  Pac.  1044;  San  Joaquin 
L.  Co.  v.  Welton,  115  Cal.  1,  4,  46  Pac.  735, 
1057;  Barbar  v.  Mulford,  117  Cal.  356,  359, 
49  Pac.  206;  Stow  v.  Schiefferly,  120  Cal. 
609,  613,  52  Pac.  1000;  Avakian  v.  Noble,  121 
Cal.  216,  219,  53  Pac  559;  Duke  v.  Hunting- 
ton, 130  CaL  272,  274,  62  Pac  610.  See 
Colo.  Orman  v.  Man  nix,  17  Colo.  664,  31  Am. 
St.  Rep.  840,  17  L.  R.  A.  602,  SO  Pac  1037, 
1038.  Ore.  Osborn  v.  Graves,  11  Ore.  526, 
6  Pac  227,  231.  Wyo.  Hazard  P.  Co.  v. 
Volger,  3  Wyo.  189,  18  Pac.  686,  638. 
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75.  And  also  if  waived  by  default. — San 
Joaquin  L.  Co.  v.  Welton,  115  Cal.  1,  4,  46 
Pac.  735,  1057. 

76.  Objection  can  not  be  made  for  first 
time  on  appeal. — Brown  v.  Martin,  25  Cal. 
82,  88;  Russell  v.  Mixer,  42  Cal.  475,  479. 

77.  Same— Failure  to  allege  premutation 
of  el  aim  to  administrator  of  estate  is  waived 
by  failure  to  demur  on  such  grounds,  it  be- 
ing objection  that  complaint  was  not  suffi- 
ciently definite  and  certain,  and  not  that 
it  djd  not  state  facts  sufficient  to  constitute 
cause  of  action. — Hen  tech  v.  Porter,  10  Cal. 
656,  558;  Chase  v.  Bvoy,  58  Cal.  848,  858. 
See  Ccleman  v.  Wood  worth,  28  Cal.  567; 
Bank  of  Stockton  v.  Howland,  42  Cal.  129, 
184;  Guerian  v.  Joyce,  133  Cal.  405,  65  Pac. 
972;  Bemmerly  v.  Woodward,  124  Cal.  568, 
674,  57  Pac.  561. 

78.  Venae— In  general. —  Where  defend- 
ant demurs  to  complaint  on  ground  that  it 
does  not  state  facts  sufficient  to  constitute 
cause  of  action,  and  court  overrules  such 
demurrer,  defendant,  by  refusing  to  plead 
further,  waives  right  to  object  on  ground 
of  omission  to  allege  county  or  venue  of 
complaint  in  replevin. — Marx  v.  Colsan,  17 
Ore.  393,  21  Pac.  310. 

7».  Verification— Want  of,  is  waived  if 
not  made  before  answer.  —  Greenfield  v. 
Steamer  Bunnell,  6  Cal.  67,  68. 

80.  Waiver  of  demurrer— Answer  to  mer- 
its, after  filing  demurrer,  it  will  be  pre- 
sumed that  demurrer  was  waived. — Moran 
v.  Abbey,  68  Cal.  163,  165;  Bliss  v.  Sneath, 
103  Cal.  43,  44,  36  Pac.  1029.  See  Carver 
v.  Lynde,  7  Mont  108,  14  Pac.  697,  698. 

As  to  waiver  of  demurrer  to  answer,  see, 
post,  9  444  and  note  pars.  24,  25. 

81.  Failure  of  defendant  to  appear  to 
present  demurrer  does  not  render  action 
of  court  in  overruling  it  proper;  to  over- 
rule demurrer  is  to  decide  issue  of  law, 
and  even  rule  of  superior  court  that  demur- 
rer would  be  overruled  for  want  of  presen- 
tation makes  no  difference. — Philip  v.  Dur- 
kee,   108  Cal.  300,  303,  41  Pac.  407. 

82.  Same— Overruling-  demnrrer. — Failure 
of  complaint  to  state  facts  sufficient  to 
constitute  cause  of  action  can  not  be  dis- 
regarded on  appeal,  though  demurrer  was 
interposed  on  such  ground  and  overruled. 
— Haskell  v.  Moore,   29  Cal.   437,  438. 

83.  Same  — Same  — By  consent  does  not 
preclude  defendant  from  '  attacking  judg- 
ment on  ground  that  it  rests  on  complaint 
inherently  defective. — Banbury  v.  Arnold,  91 
Cal.  606,  27  Pac.  934;  Jones  v.  Los  Angeles 
&  P.  R.  Co.,  4  Cal.  Unrep.  755,  37  Pac.  656. 

84.  Stipulation  that  general  demurrer 
may  be  overruled  does  not  estop  defendant 
from  relying  on  such  failure  to  state  cause 
of  action  at  any  subsequent  stage  of  pro- 
ceedings.— Hitchcock  v.  Caruthers,  82  Cal. 
623,  626,  23  Pac.  48;  Evans  v.  Gerken,  105 
Cal.  811,  312,  38  Pac.  725;  Morris  v.  Court- 
ney, 120  Cal.  63,  66,  52  Pac.  129. 


•e— Stipulation  after  over* 
rating  demnrrer  that  judgment  may  be  en- 
tered as  prayed  for  in  complaint  in  case 
plaintiff,  In  another  suit,  then  pending, 
recover,  such  stipulation  was  waiver  of  de- 
fects in  complaint.  —  Pacific  Pa  v.  Co.  v. 
Vizelich,  1  Cal.  App.  281,  82  Pac.  82. 

84.  Same— Proceeding  to  trial  after  filing 
demnrrer,  without  insisting  on  hearing 
thereof,  amounts  to  waiver  of  demurrer. — 
Danlelson  v.  Gude,  11  Colo.  87,  17  Pac.  283. 

87.  Same— Submission  of  demnrrer  with- 
out argument  does  not  amount  to  waiver  of 
objection  raised  by  the  demurrer. — Richards 
v.  Travelers'  Ins.  Co.,  80  Cal.  505,  506,  22 
Pac.  939;  Evans  v.  Gerken,  105  Cal.  311,  312, 
38  Pac.  725. 

88.  But  failure  to  argue  demurrer  on 
ground  of  inconsistent  statements,  waives 
such  demurrer. — Churchill  v.  Lauer,  84  Cal. 
238,   234,  24  Pac.  107. 

80.  Waiver  of  error— In  ruling  on  de- 
murrer—Amendment of  eomplalnt  after  sus- 
taining of  demurrer  waives  error  In  ruling. 
— Gale  v.  Tuolumne  W.  Co.,  14  Cal.  26,  28; 
Loveland  v.  Garner,  71  Cal.  641,  642,  12  Pac. 
616;  Madden  v.  Occidental  &  O.  S.  8.  Co.,  86 
Cal.  445,  447,  25  Pac.  5;  Ganceart  v.  Henry, 
98  Cal.  281,  283,  33  Pac.  92;  Brittan  v.  Oak- 
land Bank  of  Savings,  112  Cal.  1,  2,  44  Pac. 
339. 

•0.  Same  —  Answering  over  after  over- 
ruling of  demurrer  does  not  amount  to 
waiver  of  demurrer. — Curtlss  v.  Bachman, 
84  Cal.  216,  218,  24  Pac.  379;  overruling  De 
Boom  v.  Priestly,  1  Cal.  206;  Pierce  v.  Min- 
turn,  1  Cal.  470;  Brooks  v.  Minturn,  1  Cal. 
481. 

91.  Compare  i  Colo.  Green  v.  Taney,  7 
Colo.  278.  3  Pac.  423,  424;  Hardy  v.  Swigart, 
26  Colo.  136,  53  Pac.  880,  382;  Sams  A.  C.  Co. 
v.  League,  25  Colo.  129,  64  Pac  642,  643. 
Mont.  Francisco  v.  Benepe,  6  Mont.  243,  11 
Pac.  637;  Garver  v.  Lynde,  7  Mont.  108,  14 
Pac.  697,  698.  Utah.  Young  v.  Martin,  3 
Utah  484,  24  Pac.  909,  910;  Spanish  Fork 
City  v.  Hopper,  7  Utah  236,  26  Pac.  293,  294. 

•2.  Same— Same— Demurrer  for  misjoin- 
der of  causes  of  action  overruled,  is  not 
waived  by  answering  over. — Thelin  v.  Stew- 
art, 100  Cal.  372,  374,  34  Pac  861. 

98.  Compare t  Hammersmith  v.  Avery,  18 
Nev.  225,   2  Pac.  56. 

•4.  Same— Same— Demurrer  for  misjoin- 
der of  parties,  plaintiff  being  overruled, 
case  stands  as  though  no  demurrer  had 
been  interposed,  unless  court  should  first 
set  aside  order  overruling  it  and  permit 
demurrer  to  be  presented  for  consideration; 
hence  it  is  error  to  subsequently  sustain 
objection  to  Introduction  of  evidence  on 
ground  of  misjoinder. — Tennant  v.  Pflster 
45  Cal.  270,  272. 


Same  —  Same  —  General   demurrer    is 

not  waived  by  filing  of  answer  subsequently 
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to  overruling  of  demurrer. — Hurley  v.  Ryan, 
119  Cal.  71,  72,  51  Pac.  20.  See  Curtiss  V. 
Bachman,  84  Cal.  216,  24  Pac.  379;  Steven- 
son v.  Lord,  15  Colo.  131,  25  Pao.  313. 

•<•  Same— Dlamlaaal  of  actio*  by  plain- 
tiff on  sustaining*  of  demurrer,  waives  any 
error  in  ruling  on  such  demurrer. — Low- 
man  v.  West,  7  Wash.  407,  36  Pac.  180.    See 


Tripp   v.  City  of  Yankton,   11   S.  D.  353,   77 
N.  W.  580. 

97.  Waiver  of  right  to  demur  is  made 
by  calling  for  bill  of  particulars. — Mulvey 
v.  Staab,  4  N.  M.  172,  12  Pac.  699,  701. 

96.  Withdrawal  of  demurrer  can  not  be 
compelled  by  court — Gammon  v.  Bunnell,  22 
Utah  421,  64  Pao.  968. 


CHAPTER  IV. 

THE  ANSWER. 


§437.    Answer,  what  to  contain. 

1 437a.  Answer  by  insurance  company  claim- 
ing exemption  from  liability,  speci- 
fying peril  proximate  cause  of  loss. 

$  438.    When  counter-claim  may  be  set  np. 

|  439.  When  defendant  omits  to  set  up  coun- 
ter-claim. 


I  440.    Counter-claim  not  barred  by  death  or 
assignment. 

1 441.  Answer  may  contain  several  grounds 

of  defense.  Defendant  may  answer 
part  and  demur  to  part  of  com- 
plaint. 

1 442.  Gross-complaint. 


§437.  ANSWER,  WHAT  TO  CONTAIN.  The  answer  of  the  defendant 
shall  contain : 

1.  A  general  or  specific  denial  of  the  material  allegations  of  the  complaint 
controverted  by  the  defendant. 

2.  A  statement  of  any  new  matter  constituting  a  defense  or  counterclaim. 
If  the  complaint  be  verified,  the  denial  of  each  allegation  controverted  must 
be  specific,  and  be  made  positively,  or  according  to  the  information  and  belief 
of  the  defendant.  If  the  defendant  has  no  information  or  belief  upon  the  sub- 
ject sufficient  to  enable  him  to  answer  an  allegation  of  the  complaint,  he  may 
so  state  in  his  answer,  and  place  his  denial  on  that  ground.  If  the  complaint 
be  not  verified,  a  general  denial  is  sufficient,  but  only  puts  in  issue  the  material 
allegations  of  the  complaint. 

History:     Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  300. 


THE  ANSWER— IN  GENERAL. 

1-4.  As  to  what  answer  should  contain — 
In  general 

5,6.  Same — Action  against  two  persons, 
the  facts  not  same  as  to  each. 

7.  Abandonment — Of  mining  claim. 

8.  Abatement — Matter  in. 

9.  Absurd  allegations — Surplusage. 

10.  Accord    and    satisfaction  —  Is    new 

matter. 

11.  Same  —  Unexecuted  accord — Insuffi- 

cient defense. 

12.  Account — How  stated  in  pleading. 

13, 14.  Action  by  alleged  corporation — An- 
swer denying  incorporation — Error 
in  striking  out  harmless  when. 

*15.  Action  for  negligence  against  em- 
ployer— Defense  that  injury  was 
result  of  fellow-servant 'a  negli- 
gence. 


16.  Action  for  personal  injuries — Satis- 

faction of  claim — Insufficiency  of 
special  defense  of. 

17.  Same  —  Same  —  Copy  of  agreement 

attached  to  answer — Omission  of 
averment  acceptance  not  cured. 

18, 19.  Action  on  promissory  note  pledged— 
Laches  as  defense. 

20.  Action  to  quiet  title — Counter-claim 
for  commission. 
21, 22.  Admissions   in   answer  —  Extent   of 
rule. 

23.  Same— Of  co-defendant. 

24,25.  Same — Indifferent  defenses. 

26.  Same — Material  allegations  not  con- 
troverted deemed  true. 

27,28.  Same  —  May    negative    general    de- 
nials. 

29.  Same— Modifying  writing. 

80.  Same  —  Pleading    inconsistent    de- 
fenses. 
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81.  Adverse  claims  to  real  property— De- 

termination of. 

82.  Affidavit  of  merits — Verified  answer 

may  be  used  as. 

88.  Affirmative  defense — As  to  require- 
ment of  setting  up. 

84.  Same — Accord  and  satisfaction — Re- 
lease. 

85-  37.  Affirmative  matter — Must  be  alleged 
and  proved. 

88.  Allegations     not     denied  —  When 

deemed  true  and  when  deemed  con- 
troverted. 

89.  Amended  answer — Takes  place  of  the 

original. 

40.  Amendment  to  answer — As  to  dis- 

cretion of  the  court  in  allowing. 

41.  Same — When  should  be  allowed. 

42.  Answer — May  be  allowed  after  over- 

ruling demurrer. 

43.  Anticipation  of  claims  of  plaintiff. 

44.  Appearance     of     defendant  —  How 

made. 

45.  Argumentative    answer  —  Not    al- 

lowed. 

46.  Artificial  persons — Bules  of  plead- 

ing applicable  to. 

47.  Assignment  of  thing  in  action — Not 

to  prejudice  defense. 

48.  Association — May  be  sued  and  de- 

fended by  common  name. 

49.  Assumpsit — Denial  in  case  of. 

50.  Attaching  copy  of  instrument  to  an- 

swer— As  to  generally. 

£1.  Attorney  has  control  of  action- 
Answer  signed  by  defendant  per- 
sonally. 

52.  Avoidance — Matters  of  must  be  spe- 

cially pleaded. 

53.  Bad   traverse — In  effect  an  admis- 

sion. 

54.  Bill  of  particulars — Does  not  require 

specific  answer. 

55.  Burden  of  proof — Of  affirmative  de- 

fense. 

56.  Changing   place   of   trial — Proceed- 

ings  and   answer   in   case   where 
change  demanded. 

57-61.  Character  of  act  alleged — Mere  de- 
nial of. 

62-68.  Character  of  pleading — How  deter- 
mined. 

69.  Claim  and  delivery — Answer  in. 

70.  Compromise — Offer  of  defendant  to. 

HI-  76.  Conclusions  of  law — Immaterial  and 
disregarded. 

77.  Same  —  Conveyance  —  The    denial 

should  put  in  issue  material  part 
of  allegation. 

78.  Same — Indebtedness — Denial  ot  any 

indebtedness  without  denial  of  any 
facts. 


79. 

* 

80. 

81. 

82-84. 

85. 

86. 
87. 

88-93. 

94. 

95. 

96. 

97. 

98,99. 

100. 

101. 

102, 103. 

104. 

105. 
106. 
107. 

108. 

109, 110. 

111. 

112. 

113. 
114. 

115. 

116, 117. 
118. 

119. 

120. 

121. 

122. 

123. 

124. 

125,126. 

127. 
128. 


Same — Judgment  —  Denial  that  de- 
fendants are  bound  to  obey. 

Same  —  Lien  of  plaintiff — Denial 
that  plaintiff  has  any  lien. 

Same — Mortgage. 

Same — Ownership. 

Same — Promissory  note— Ownership 
of,  etc 

Same — Statutory  rights. 

Conditions  precedent  —  How  to  be 
pleaded  in  answer. 

Conjunctive  denials  —  Of  verified 
complaint  are  evasive. 

Same — Same — Copulative  denial  of 
several  distinct  matters. 

Same — Foreclosure  of  liens. 

Same — Partnership. 

Same — Replevin. 

Same — Reason  of  rule. 

Same — What  is  not. 

Same — When  not  cured. 

Construction  and  object  of  section. 

Construed  as  a  whole — Answer  must 
be. 

Contest  of  will — Answer  to. 

Contract — Execution  of. 

Consolidation  of  actions — As  to  gen- 
erally. 

Costs  —  Defendant  may  require  se- 
curity for  when. 

Counter-claim  and  answer  —  Samd 
facts  as. 

Same — In  an  action  to  foreclose  an 
agreement  to  purchase  land. 

Same — Damages  in  street  improve- 
ment. 

Cross-complaint — Demurrable  when. 

Defective  answer — Complaint  may 
aid. 

Defective  complaint — May  be  aided 
by  answer. 

Same — Extent  of  rule. 

Death  or  disability  ot  defendant- 
Substitution  of  representative,  etc 

Demurrer — Not  waived  by  filing  an- 
swer. 

Same  —  Same  —  Objections  made 
ground  of. 

Same — Grounds  of,  not  appearing  on 
face  of  complaint. 

Same— Objection  to  complaint  which 
might  be  taken  by. 

Same — To  answer. 

Same — To   complaint. 

Denial  in  the  conjunctive — Or  de- 
nial of  a  conjunctive  allegation 
in  a  complaint. 

Denial  of  verified  complaint — Requi- 
sites of. 

Denial  on  "information  and  belief" 
— Denial  on  information  alone.- 
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129- 


136, 


147, 


31.  Same — Action  to  quiet  title. 

32.  Same  —  Allegation  of  corporate  ca- 
pacity. 

33.  Same — Of  execution  and  delivery  of 
contract. 

34.  Same — Of  execution  of  mortgage. 

35.  Same— Of  making  of  demand — Not 
error  to  strike  out. 

37.  Same— Of  matters  of  public  record. 

38.  Denial  on  lack  of  information  suffi- 
cient to  form  a  belief. 

39.  Description  of  real  property — How 
stated  in  answer. 

40.  Determination   of  adverse   claims — 
To  real  property. 

41.  Dismissal  of  action — Effect  of. 

42.  Same — In  suit  to  quiet  title. 

43.  Default  for  want  of  answer— Belief 
from. 

44.  Divorce — Answer  in. 

45.  Each   defendant   must   answer   for 
himself. 

46.  Ejectment — As  to  essentials  of  an- 
swer. 

48.  Same — Issues  in. 

49.  Election  of  remedy — Motion  to  com" 
pel. 

50.  Same — When  a  bar. 

51.  Same — When  does  not  bar. 

52.  Eminent  domain — Answer  in. 

53.  English  language — Answer  must  be 
in. 

54.  Enlarging  time  to  answer  or  plead 
— As  to  generally. 

55.  Equitable    defense  —  Is    equitable 
right  of  action. 

56.  Same — And  legal  defenses. 

57.  Same — Same — Distinction  between. 

58.  Same — How  determined. 
60.  Same — How  pleaded. 

62.  Same — Jury  trial  in  case  of. 

63.  Same — When  available. 

65.  Estoppel — When  necessary  to  plead. 

69.  Evasive  denials — Not  good. 

71.  Same — As  to  rules  of  pleading  un- 
der our  system. 

73.  Same — Examples — Assignment. 

74.  Same — Same — Authority  of  officers. 

75.  Same — Same — Contract    of   employ- 
ment. 

77.  Same — Same — Damages. 

78.  Same — Same — Indebtedness. 

80.  Same — Same — Labor  performed. 

81.  Same — Same — Notice. 

82.  Same — Same — Official  act. 

83.  Same — Same — Payment. 

84.  Same — Same — Value. 

85.  Errors  disregarded — Unless  affecting 

material  rights. 
•C.  C.  P.— 57 


159, 
161, 

164, 
166- 
170, 

172, 


176, 
179, 


186.  Escheated   estate  —  Answer  in   pro- 

ceedings relative  to. 

187.  Evidence  —  Answer   is   not    for   de- 

fendant. 

188, 189.  Same — As  against  defendant. 

190.  Same — Amended  answer  superseded 

original. 

191.  Same — Matters   of,   require   no   an- 

swer. 

192.  Exception — In  contract. 

193- 196.  Exhibits  attached  to  pleading  — 
Copy  of  note  referred  to. 

197.  Extension  of  time — Not  given  when. 

198-  200.  Facts  not  denied  in  answer — Deemed 
admitted  when. 

201.  Fictitious    name  —  Designating    de- 

fendant by. 

202.  Filing  and  serving  of  answer — As  to 

generally. 

203.  Filing    amended    answer  —  Without 

leave  of  court. 

204.  Foreclosure   of   mortgage  —  Answer 

setting  up  menace,  duress  and 
fraud. 

205, 206.  Form  of  denial — In  general. 

207.  Same — Literal  denial. 

208-215.  Same — May  be  affirmative. 

216,217.  Former  recovery — Is  new  matter. 

218-  220.  Fraud— Must  be  alleged. 

221.  Same  —  Exemption  from  three-year 
period. 

222, 223.  General  denial  —  Common-law  rule 
has  been  changed. 

224.  Same — As  to  effect  of. 

225.  Same — Appointment  to  office. 

226.  Same — Assignment. 

227.  Same — Ejectment. 

228.  Same — Foreclosure. 

229.  Same— Form  of. 

230.  Same — In  verified  answer. 

231.  Same — Loss  of  goods  by  carrier. 
232-  234.  Same — Promissory  notes. 

235.  Same — Quieting  title. 

236.  Same — Sham,  remedy. 

237.  Same — To  unverified  complaint. 

238.  Same — To  verified  complaint. 

239.  Same — Want   of   legal    capacity   to 

sue. 

240.  General  verdict — When  cures  defect 

in  answer. 

241.  Guardian  —  Allegation    of    due    ap- 

pointment of,  denial  on  informa- 
tion and  belief  insufficient  to  raise 
issue. 

242.  Guardian  ad  litem — To  answer  for  a 

dependent  person. 

243,  244.  Immaterial  or  unessential  allegation 
— Is  one  which  can  be  stricken 
from  pleading. 

245-  247.  Same — Denial  of  makes  no  issue. 

248-  251.  Same — Need  not  be  denied. 
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252.  Inconsistent  allegations  of  complaint 

— Denial  of  either  statement. 

253.  Incorporation  of  plaintiff — Denial  of 

forms  no  material  issue  when. 

254.  Indefinite    averment  —  Absence     of 

special  demurrer. 

255.  Independent     defense  —  Must     be 

pleaded  to  be  available  in  suit  on 
contract. 

* 

256.  Inducement  —  Matters  of  ma7  bo 

properly  pleaded. 

257.  Infant,  insane,  or  incompetent  per- 

son— To  answer  by  guardian. 

258,259.  Inference— Matters  of. 

260.  "Information    and   belief,"    denial 

on — As  to  object  of  rule. 

261.  Same — Belief  must  be  stated — Ob- 

ject of  rule. 

262.  Same — Same — Upon    what    may    bo 

founded.  t 

263.  Same — Condition  of  property. 

264.  Same — Corporations. 

265.  Same — Denial  on  by  administrator. 

266.  Same — Execution  of  instrument. 
267,268.  Same— Form  of  denial. 

269.  Same— Indiscriminate   use    of   with 

positive  denials. 

270.  Same — Issue  raised  by. 

271.  Same — Knowledge  of  adversary. 

272.  Same — Limitation  on  use  of. 

273.  Same — New  matter  in  answer. 

274.  Same — Not  bound  to  seek  informa- 

tion. 

275.  Same— Official  duty. 

276.  Same— Personal  knowledge. 

277.  Same — Petition    for   writ   of   man* 

date. 

278,279.  Same — Presumed  knowledge. 
280,281.  Same — Public  records. 

282.  Same — Recovery  of  judgment. 

283.  Same— Rule  for. 

284.  Same — Sufficiency  of  recorded  docu- 

ment to  create  mechanics'  lien. 

285.  Injunction — Answer  in. 

286.  Inspection  of  original  of  instrument 

pleaded — Defendant's  right  to. 

287.  Inspection  of  books,  writings,  etc. — 

Right  of  defendant  to. 

288.  Intervention — To  join  with  defend- 

ant. 

289.  Interpleader — Defendant  in. 

290-  292.  Issue  is  joined — By  denial  of  any 
material  allegations  of  complaint. 

293.  Same — Examples — Assignment. 

294.  Same — Same — Attorney's  fee. 

295.  Same — Same — Indebtedness. 

296.  Same — Same — Ownership. 

297.  Issues — De'finition  and  trial  of. 

298.  Joining  defendants  severally  liable 

—On  commercial  paper. 


307- 


314, 


299. 

300. 

301. 
302. 

303. 
304. 

305. 
306. 

311. 
312. 

313. 
315. 
316. 

317. 

318. 

324. 

325. 
326. 

327. 

328. 

829. 

330. 
331. 
332. 
833. 


334-  344. 

345. 
346. 


319 


347, 


348. 

349. 

350. 
351. 
352. 

353. 


Same — On  same  obligation  or  instru- 
ment. 

Joining  sureties  as  defendants — As 
to  generally. 

Joint  debtors — Proceedings  against. 

Judicial  knowledge — Allegation  con- 
trary to. 

Judgment — How  pleaded. 

Same — May  be  for  or  against  one 
or  more  of  several  defendants. 

Judgment  by  default — On  failure  to 
answer. 

Judgment  on  pleadings  —  Can  be 
granted  when  only. 

Same — Should  be  granted  when. 

Jurisdiction  of  defendant — When  ac- 
quired. 

Justices'  court — Answer  and  other 
pleadings  in. 

Laches  and  estoppel — Are  affirmative 
defenses. 

Libel  and  slander — Answer  of  priv- 
ilege— What  is  privileged  publica- 
tion. 

Liberal — Construction  of  answer  and 
other  pleadings — As  to  generally. 

Married  woman — May  defend  same 
as  unmarried. 

Material  allegations — All  must  be 
answered. 

Same — Definition  of. 

Matters  to  be  proved — Burden  of 
proof. 

Mining  claim — Local  rules,  customs, 
etc. — In  action  concerning. 

Motion  to  determine  issues  —  Not 
known  when  an  answer  denying 
complaint  filed. 

New  matter  —  Must  be  specially 
pleaded. 

Same— Same— Burden  of  proof. 

Same — Object  of  statute. 

Same — Replication. 

Same — Rule  for  ascertaining  what 
amounts  to  denial  and  what  to 
new  matter. 

Same — What  constitutes — In  gen- 
eral. 

Same — Same— After  acquired  title. 

Same — Same — Contract  of  employ- 
ment. 

Same — Same — Foreclosure  of  mort- 
gage. 

Same — Same— In  malicious  prosecu- 
tion. 

Same — Same — Junior  mortgagee. 

Same — Same — Negligence. 

Same  —  Same  —  Same  —  Of  third 
party. 

Same— Same  —  Ownership  by  third 

party. 
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354.  Same — Same — Title  in  defendant. 

355.  Same — Same — Unskilful  work. 

356.  Same — Same  —  Want   of   considera- 

tion. 

357.  New  parties — How  brought  in. 

358.  Non  est  factum — Answer  setting  up 

plea  of — Evidence  admissible  un- 
der. 

359.  Numerous  parties — Questions  of  gen- 

eral interest — One  ma7  defend  on 
behalf  of  all  interested. 

360-363.  Objection  to  answer — When   to  be 

made. 
364-367.  Same— Waiver  of. 

368.  Objection  complaint  improperly  filed 

---Can  not  be  raised  by  answer. 

369.  Optional  with  defendant — To  set  up 

equitable  defense. 

370.  Papers  without   title — Or  with   de- 

fective title. 

371.  Partition  of  real  property — Answer 

in. 

372.  Party  in  interest — Answer  must  raise 

objection  as  to. 

373.  Same  —  One   not   consenting   to   be 

made  plaintiff,  may  be  made  de- 
fendant. 

374-  376.  Payment — As  to  when  is  new  mat- 
ter. 

377-379.  Same — As  to  when  is  not  new  mat- 
ter. 

380.  Same — Conjunctive   denial   or  aver- 

ment of. 

381.  Same — Denial  of  on  information  and 

belief. 

382-385.  Same — Plea  of  a  sufficient  defense. 

386-  388.  Same — Raising  issue  of  by  general 
denial. 

389-391.  Same— What  is  plea  of. 

392.  Same — What  may  be  shown  as. 

393.  Persons  who  may  be  joined  as  de- 

fendants— As  to  generally. 

394.  Pleadings  of  defendant — Allowed  by 

code. 

395.  Plea  of  puis  darrein  continuance — 

As  to  matters  occurring  after  an- 
swer filed. 

396.  Private  statutes — How  pleaded. 

397.  Qualified  denial— Effect  of. 

198,399.  Quieting  title— As  to  what  a  suffi- 
cient answer. 

400.  Same — Equitable  title. 

401.  Same — Setting  up  title. 

402.  Same — Obtain  jury  trial 

408,404.  Reference  from  one  count  to  an- 
other— Tolerated,  but  dangerous, 
and  not  good  pleading. 

405.  Same  —  Same  —  Pleading  by  refer- 

ence. 

406.  Same  —  Same  —  Proper   method   of 

pleading  an  instrument. 

407.  Same — Construction. 


408.  Release — Is  new  matter. 

409.  Representative  capacity — Sufficiently 

shown  by  alleging  what. 

410.  Rules  and   usages  —  Of   trade   and 

commerce. 

411.  Rules  of  pleading — By  one  of  com- 

missioners   engaged    in    framing 
New  York  code. 


412, 413. 

414. 
415, 416. 

417. 

418. 

419. 
420. 

421-  423. 

424,425. 
426. 

427. 

428. 

429. 

430. 

431-  435. 

436, 437. 
438, 439. 

440. 
441. 

442. 

443. 
444. 

445. 
446. 

447-  449. 

450. 

451. 

452. 
453. 

454. 


Separate  statement — Of  defenses. 

Same — How  objection  taken. 

Same — To  what  applies. 

Several  defendants  —  Action  may 
proceed  against  those  served  only. 

Sham  and  frivolous  answers — As  to 
striking  out. 

Same — Definition  of  sham  answer. 

Special  defense  —  In  an  action  for 
goods  sold  and  delivered. 

Statutory  privilege  or  right — As  to, 
given  by  particular  state  of  facts. 

Same — Proviso,  omission,  etc. 

Statute  of  frauds — When  and  how 
must  be  pleaded. 

Statute  of  limitations — Is  an  affir- 
mative defense. 

Steamers,  vessels,  and  boats — Action 
against. 

Stipulation — That  answer  be  deemed 
good  denial. 

Substituting  defendant — Where  con- 
flicting claims  made  to  subject- 
matter  of  action. 

Sufficiency  of  answer — As  to  how 
tested. 

Same— Equitable  defense. 

Same — Facts  within  knowledge  of 
the  defendant. 

Same — Judgment  on  the  pleadings. 

Same — Matters  not  presumable  with- 
in the  knowledge  of  the  defend- 
ant. 

Summons — How  issued,  directed,  and 
what  to  contain. 

Same — How  served  and  returned. 

Supplemental  answer — As  to  gener- 
ally. 

Surplusage — Does  not  qualify. 

Tenancy  in  common — Shown  under 
denial. 

That  another  action  is  pending — 
Against  defendant  for  same  sub- 
ject-matter. 

Time  to  demur  or  answer — As  to 
generally. 

Title  in  third  party — Sufficiency  of 
showing  to  support   defense. 

Ultimate  facts — To  be  answered. 

Usages  and  customs — Must  be  spe- 
cially pleaded. 

Use  of  slanderous  words  charged — 
Can  not  be  denied  on  information 


1437 


THE    ANSWER — WHAT   TO    CONTAIN. 


IPt.II. 


455.  Usurpation  of  office  or  franchise — 

Action  charging. 

456.  Variance  —  Between    allegations    of 

answer  or  pleadings  and  proof. 

457.  Verification  of  answer — As  to  gen- 

erally. 

458.  Waiver  of  formal  answer — In  gen- 

eral. 
459-  461.  Want  of   information  and  belief — 
As  to  right  to  plead — Statutory. 

462.  Same — Copulative  denial  of  several 

distinct  matters. 

463.  Same— Corporations. 

464-473.  Same — Form  of  —  Substantial  com- 
pliance with  statute. 

474-  476.  Same — Same — Matter  of  public  rec- 
ord. 

477-479.  Same  —  Same  —  Matters  presump- 
tively within  defendant's  knowl- 
edge. 

480.  Same— Municipal  corporations. 

481.  Same — Season  of  rule  allowing. 

482.  Wife— May  defend  for  husband. 

483, 484.  Written  instrument  —  As  to  how 
pleaded. 

485.  Same — Admitted  by  failure  to  deny. 

486.  Same — Denial  of. 

487.  Same— Exceptions. 

488.  Same — Set  out  in  answer — How  con- 

troverted. 

489.  Same— What  controls. 

490.  Writ  of  mandate — Answer  to  peti- 

tion for. 

491.  Writ  of  prohibition — Answer  to  peti- 

tion for. 

492.  Writ  of  review — Answer  or  return 

to. 

493.  Words  of  statute — Denial  in  answer 

— As  to  whether  must  be  in. 


As  to  accommodation  or  inueBeit  and 
rights  of  cittsens  in  place  of,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  §§  61-54  and  notes. 

As  to  alteration  money  payable  la  vol* 
eoln  and  necessity  for  denial,  see,  post, 
§  667  and  note. 

As  to  answering  constituting;  appearance, 

see,  post,   §  1014  and  note. 

As  to  arrest  and  nail,  see,  post,  §§  478- 
604  and  notes. 

As  to  croaa-complalat,  see,  post,  §  442  and 
note. 

An  to  death  of  party  and  effect  of,  see, 
ante,  5  385  and  note. 

An  to  disability  of  party,  see,  ante,  §  386 
and   note. 

As  to  distinction  between  errors  and  de- 
fects, see,  post,  fi  475  and  note. 

As  to  effect  of  setting;  forth  writing;  In 
answer,  see,  post,   §§  448,   449  and  notes. 

As  to  estoppel,  see,  post,  9  1962  and  note. 

As   to  extension   of  time   to   answer,   see. 

post,   6  1054  and  note. 


As  to  presnmptlon  of  denial  wttnont 
clal    pleading;  of  denial  of   new   matter  in 
answer,  see,  post,  |  462  and  note. 

An  to  reonlrement  that  action  be  brongrht 
in  name  of  real  party  In  interest,  see,  ante, 
|  367  and  note. 

As  to  striking;  ont,  see,  post,  f  453  and 
note. 


As  to  supplemental 

and   note. 


er,  see,  post,  8  464 


1.  As  to  what  answer  ahonld  contain— 
la  sTeneraL — A  defendant  should  set  forth 
the  true  nature  of  his  defense  in  his  an- 
swer. —  Walton  v.  Mlnturn,  1  Cal.  362; 
Piercy  v.  Sab  in,  10  Cal.  22,  80,  70  Ana.  Dec. 
692,  697.  See,  also,,  Atchison  A  N.  R.  Co. 
v.  Washburn,  6  Neb.  125;  Bishop  v.  Stevens, 
31  Neb.  786,  791,  48  N.  W.  827;  Prall  v. 
Peters,  82  Neb.  882,  884,  49  N.  W.  767; 
Singer  v.  Salt  Lake  City  Copper  Mfg.  Co., 
17  Utah  148,  167,  70  Am.  St  Rep.  776,  63 
Pac.  1024. 


As  to  aeeesstty  for  answer  to  raise  Isaac 
to  verified  complaint*  see,  post,  |  462  and 
note. 

2.  "The  rules  of  pleading;  under  our 
system  are  intended  to  prevent  evasion,  and 
to  require  a  denial  of  every  specific  aver- 
ment in  a  sworn  complaint,  in  substance 
and  in  spirit,  and  not  merely  a  denial  of  its 
literal  truth."— Doll  v.  Good,  38  Cal.  287,  290. 

2.  An  answer  which  fails  to  deny  any 
material  allegation  of  complaint  in  such  a 
form  as  to  put  the  same  in  issue,  the  plain- 
tiff is  entitled  to  judgment  on  the  pleadings. 
— Doll  v.  Good,  38  Cal.  286,  290;  Dunham  v. 
Travis,  25  Utah  66,  76,  69  Pac.  468.  See 
Mayer  v.  Tyson,  1  Bland  (Md.)  659;  Argall 
v.  Pitts,  78  N.  Y.  289;  Hoffnung  v.  Grove,  18 
Abb.  Pr.  (N.  Y.)  14;  Aymar  v.  Chase,  1 
Code  Rep. .  N.  S.  (N.  Y.)  141;  Warner  v. 
Kenny,  3  How.  Pr.  (N.  Y.)  328;  Watson  v. 
Brlgham,  3  How.  Pr.  (N.  Y.)  290;  Swart  v. 
Borst,  17  How.  Pr.  (N.  Y.)  69;  De  Forest 
v.  Baker,  1  Robt  (N.  Y.)  700;  Ryan  v. 
McCannell,  1  Sandf.  (N.  Y.)  709;  Smith  v. 
Paust,  1  Utah  90;  Dickert  v.  Weise,  2  Utah 
354;  6  Encyc.  PL  &  Pr.  76,  11  Bncyc.  PI.  & 
Pr.   1035. 

See,  also,  pars.  198-200,  this  note. 

4.  Where  the  wife  denied  in  her  answer 
on  information  and  belief  that  plaintiff 
made,  executed  or  delivered  to  herself  and 
her  husband  the  agreement  in  question,  and 
further  denied  that  plaintiff  delivered  it  to 
her  or  to  her  and  her  husband  at  her  re- 
quest, these  allegations  do  not  amount  to 
a  denial  that  the  document  was  delivered  to 
her  husband  acting  for  her,  and  therefore 
in  law  to  both  of  them,  nor  do  such  aver- 
ments negative  in  any  way  the  presump- 
tion of  her  full  knowledge  of  the  trans- 
action.— Phillips  v.  Phillips,  163  Cal.  639,  127 
Pac.  346. 

5.  Same— Action  a*raln*t  two  persons,  the 
facts  not  same  as  to  eaen* — Where  a  com- 
plaint is  directed  against  two  persons,  and 
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the  liability  of  one  involves  some  facts 
which  are  not  material  to  the  liability  of 
the  other,  upon  the  cause  of  action  declared 
upon,  and  they  answer  separately,  neither 
is  required  to  answer  those  allegations 
which  relate  to  the  sole  liability  of  the 
other. — Robson  v.  Superior  Court,  171  Cal. 
588,  154  Pac.  8. 

6.  Where  a  complaint  is  directed  against 
two  persons  and  the  liability  of  one  in- 
volves some  facts  which  are  not  material 
to  the  liability  of  the  other,  upon  the  cause 
of  action  declared  upon,  and  tl.ey  answer 
separately,  neither  is  required  to  answer 
those  allegations  which  relate  solely  to  the 
liability  of  the  other. — Hibernia  Sav.  A  Loan 
Soc.  v.  Dickinson,  167  Cal.  617,  140  Pac.  265. 

7.  Abandonment  —  Of    mining    claim    by 

failure  to  comply  with  local  mining  laws  is 
analogous  to  plea  in  confession  and  avoid- 
ance; is  new  matter,  and  therefore  must  be 
specially  pleaded. — Morenhaut  v.  Wilson,  52 
Cal.  263,   268. 

8.  Abatement— Matter  In,  or  what  was 
such  at  common  law,  must  be  set  up  in  an- 
swer with  such  particularity  as  to  exclude 
every  conclusion  to  contrary. — Toome  v. 
Randall,  3  Cal.  433,  440. 

As  to  plea*  la  abatement,  see,  ante,  5  430 
and  note. 

0.  Absurd  allegations  —  Surplusage. — Al- 
legations, truth  of  which  is  impossible  and 
which,  taken  in  connection  with  balance  of 
pleading,  are  inconsistent  and  absurd,  may 
be  disregarded  as  surplusage. — Sacramento 
Co.   v.  Bird,   31   Cal.   66,   74. 

10.  '  Accord  and  satisfaction-— Is  new  mat- 
ter and  must  be  affirmatively  pleaded  in 
answer. — Coles  v.  Soulsby,  21  Cal.  47,  51. 

11*  Same  —  Unexecuted  accord  —  Insuffi- 
cient defense. — Neither  an  offer  to  perform 
nor  an  actual  tender  of  performance  will 
sustain  the  defense  of  accord  and  satisfac- 
tion, and  a  plea  which  avers  an  unexecuted 
accord  fails  to  state  facts  sufficient  to  con- 
stitute a  defense. — Silvers  v.  Grossman,  183 
Cal.  696,  192  Pac.  534,  following  Holton  v. 
Noble,  83  Cal.  7,  23  Pac.  68. 

See,  also,  Kerr's  Supplement  1921  to  Cyc. 
Codes,  C.  C.  PL,  §  1521  and  note. 

12.  Account— How    stated   In    plead  Ins;. — 

As  to  generally,  see,  post,  §  454  and  note. 

13.  Action  by  alleged  corporation— An- 
swer deny  Ins;  Incorporation— Error  In  strik- 
ing- out  harmless  when. — In  an  action  by  an 
alleged  corporation  to  recover  money 
claimed  to  have  been  received  by  the  de- 
fendants for  its  use  and  benefit,  error,  if 
any,  in  striking  out  a  paragraph  in  the 
answer  of  one  of  the  big  defendants  deny- 
ing the  corporate  existence  of  the  plaintiff 
is  harmless,  when  the  answer  of  another 
defendant  contains  a  like  denial  and  the 
court  makes  its  finding  of  fact  on  the  issue 
thus  raised. — Sociedade  Do  Espirito  Santo 
v.  Santa  Clara  Valley  Bank,  24  Cal.  App.  692, 
141  Pac.  1054. 


14.  In  this  action  for  money  had  and  re- 
ceived the  only  material  issue  disclosed  by 
the  record  is  whether  or  not  the  plaintiff, 
known  by  the  name  of  "Sociedade  do  Espir- 
ito Santo,"  is  incorporated;  but  this  is  no 
matter  of  defense,  and  if  it  were  it  could 
be  settled  by  an 'examination  of  the  public 
records. — Sociedade  Do  Espirito  Santo  v. 
Santa  Clara  Valley  Bank,  24  Cal.  App.  592, 
141   Pac.   1054. 

15*  Action  for  nes;lls;ence  against  em- 
ployer—Defense that  Injury  was  result  of 
fellow-servant's  nes;lls;ence  can  not  be  in- 
voked unless  it  is  pleaded. — Reeve  v.  Colusa 
Gas  &  E.  Co.,  152  Cal.  110,  92  Pac.  89.  See 
Layng  v.  Mt.  Shasta  Co.,  135  Cal.  143,  67 
Pac.  48;  Peters  v.  McKay,  136  Cal.  73,  6& 
Pac.   478. 

See,  also,  pars.  33,  829-356,  this  note, 

16.  Action  for  personal  Injuries— Satis- 
faction of  claim — Insufficiency  of  special 
defense  of. — In*  an  action  for  personal  in- 
juries, a  separate  defense  alleging  an  un- 
executed agreement  for  the  satisfaction  of 
plaintiff's  claim  by  the  payment  and  ac- 
ceptance of  a  specified  sum  of  money,  is 
insufficient  in  the  absence  of  an  averment 
of  an  agreement  by  the  plaintiff  to  accept, 
in  satisfaction,  the  defendant's  promise. — 
Silvers  v.  Grossman,  183  Cal.  696,  192  Pac. 
534. 


17.  Same— Same— Copy  of  agreement  at- 
tached to  answer— Omission  of  averment  of 
acceptance  not  cured. — In  an  action  for  dam- 
ages for  personal  injuries,  a  written  instru- 
ment attached  to  the  answer  and  made  a 
part  thereof,  reciting  that  in  consideration 
of  the  promise  of  the  defendant  to  pay 
fifty  dollars  in  settlement  of  claim  for  dam- 
ages the  plaintiff  agrees  to  give  a  release 
of  all  claims  in  his  favor,  is  ambiguous  as 
a  matter  of  pleading,  in  not  sufficiently 
showing  an  acceptance  of  the  promise,  and 
an-  allegation  by  way  of  Interpretation  that 
it  was  agreed  that  the  payment  of  the  fifty 
dollars  was  to  be  accepted  as  the  considera- 
tion of  the  release  makes  the  answer  sub- 
ject to  general  demurrer,  as  alleging  noth- 
ing more  than  an  unexecuted  accord. — Sil- 
vers v.  Grossman,  183  Cal.  696,  192  Pac. 
634. 

18.  Action  on  promissory  note  pledged 
—Laches  as  defense.— In  an  action  on  a 
promissory  note  which  had  been  pledged,  a 
defense  relied  on  to  the  effect  that  the 
pledgeor's  debt  to  the  pledgee  was  barred 
by  reason  of  laches,  was  held  to  be  without 
merit  where  the  record  did  not  show  the 
date  of  maturity  of  the  note,  the  time 
when  the  action  was  brought,  and  there 
was  nothing  in  the  record  at  all  to  Indi- 
cate laches. — Walker  v.  Dixon,  19  Cal.  App. 
368,   126   Pac.   171. 

19.  In  an  action  on  a  promissory  note 
the  assignment  of  the  instrument  to  the 
plaintiff  can  not  be  questioned  by  the  de- 
fendant under  a  general  denial  of  assign- 
ment without  any  allegation   of  matter   by 
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way    of    special    defense.— Rucker    v.    Car- 
penter, 29  Cal.  App.  678,  157  Pac.  524. 

20.  Action   to   quiet   title— Counter-claim 

for  commliiioi. — In  an  action  to  quiet  title 
to  a  tract  of  land,  where  the  defendant 
expressly  disclaims  any  interest  in  the  land 
he  can  not,  under  the  provisions  of  the 
above  and  succeeding?  sections  of  the  code, 
by  way  of  couriter-claim,  recover  for  com- 
mission earned  as  agent  for  the  plaintiff 
In  making  a  sale  of  the  land. — Haywood  v. 
Black,  —  Cal.  App.  — ,  189  Pac.  460. 
See  par.  81,  this  note. 

21.  AdmlMioni  In  answer  —  Extent  of 
role. — Admission  or  averment  in  answer  of 
any  fact  alleged  in  complaint  establishes 
the  existence  of  such  fact  and  renders  evi- 
dence thereof  unnecessary,  but  operation  of 
this  rule  should  be  restricted  to  admission 
or  averment  which  establishes  plaintiff's 
right  and  should  apply  only  where  admis- 
sion or  averment  relates  to  fact  alleged 
in  complaint. — Commercial  Bank  of  Union 
City  v.  Jackson,  9  S.  D.  605,  70  N.  W.  846. 

22.  Pleading  is  construed  most  strongly 
against  pleader,  and  express  admission 
should  control  and  exclude  testimony  tend- 
ing to  show  contrary  until  inconsistency  be 
removed  or  obviated  by  amendment. — Irwin 
v.  Buffalo  Pitts  Co.,  89  Wash.  346,  81  Pac. 
849. 

2*.  Same— Of  co-defendant.  —  Admission 
in  answer  of  one  defendant  can  not  affect 
his  co-defendants. — Seabridge  v.  McAdam, 
119  Cal.  460,  462,  51  Pac.  691. 

24.  Same — In  different  defense** — Admis- 
sion or  averment  in  separate  and  distinct 
defense  can  not  be  used  upon  Issues  made 
by  other  distinct  defenses  in  same  answer, 
because  to  do  so  would  deprive  defendant 
of  benefit  of  his  denial.— McDonald  v.  South- 
ern Cal.  R.  Co.,  101  Cal.  206,  213,  85  Pac. 
643,  646. 

25.  Admission  in  one  defense  of  allega- 
tions of  complaint,  when  not  unavoidably 
made  for  purpose  of  presenting  that  de- 
fense, may  be  availed  of  by  plaintiff,  and 
dispenses  with  proof  of  allegation,  although 
it  be  denied  in  another  defense  contained  in 
answer. — McLaughlin  v.  Alexander,  2  S.  D. 
226,  49  N.  W.  99. 

26.  Same— Material  allegation*  not  con- 
troverted deemed  tree. — As  to  generally, 
see,  post,  S  462  and  note. 

27.  Same—May  negative  general  denial*. 
— The  admissions  in  answer  may  negative 
its  general  denials,  and  latter  in  such  case 
may  be  disregarded  and  Judgment  asked 
upon  former,  complaint  being  verified. — 
Fremont  v.  Seals,  18  Cal.  433,  435. 

28.  In  action  to  declare  deed  a  mortgage 
and  foreclose  same,  answer  averring  deed 
to  be  one  conditional,  not  subsequently 
denying  money  was  loaned,  and  admitting 
interest  was  to  be  paid  upon  amount,  goes 
to  show  transaction  was  loan  and  not  pur- 
chase.—Lee  v.  Evans,  8  Cal.  424,  485. 


20.  Same  —  Modifying  writing.  —  Admis- 
sion in  pleading  of  real  facts  of  transac- 
tion will  be  taken  as  modification  of  Writ- 
ten instrument  notwithstanding  rule  that 
written  Instruments  can  not  be  altered  by 
parol  testimony. — Lee  v.  Evans,  8  Cal.  424, 
435. 

80.  Same— Pleading  lneonalatent  defense*. 

— As  to  admissions  in  answers  pleading  in- 
consistent defenses,  see,  post,  §  439  and  note. 

81.  Adverse  claim*  to  real  property— De- 
termination of. — As  to  generally,  see,  post, 
55  738-751   and  notes. 

A*  to  action   to   qolet  title,  see  par.   20, 

this  note. 

32.  Affidavit  of  merit*— Verified  answer 
may  be  naed  as. — Duly  verified  answer  is 
sufficient  and  may  be  used  as  affidavit  of 
merits. — Merchants'  Ad.  Sign  Co.  ▼.  Los 
Angeles  B.  P.  Co.,  128  Cal.  619,  622,  61  Pac. 
277. 

88.  Affirmative  defense— As  to  require- 
ment of  setting  up. — Affirmative  defense  can 
not  be  proved  unless  set  up  in  the  answer. 
— Piercy  v.  Sabln,  10  Cal.  22,  70  Am.  Dec. 
692;  Coles  v.  Soulsby,  21  Cal.  47;  Moss  v. 
Shear,  30  Cal.  467;  Grunwald  v.  Preese 
(Cal.),  34  Pac.  75;  Reeve  v.  Colusa  Gas  & 
E.  Co.,  152  Cal.  99,  110,  92  Pac.  89;  Bishop 
v.  Stevens,  31  Neb.  786,  48  N.  W.  827;  Prall 
v.  Peters,  32  Neb.  832,  49  N.  W.  767;  Puritan 
Co.  v.  Toti,  14  N.  M.  431,  94  Pac.  1023; 
Hogen  v.  Klabo,  13  N.  D.  819,  100  N.  W. 
847;  Reed  v.  Union  Cent.  Life  Ins.  Co.,  21 
Utah  295,  61  Pac.  21. 

See,  also,  pars.  15,  329-356,  this  note;  also, 
notes  77  Am.  Dec.  583;  86  Am.  Dec.  100. 

34.  Same— Accord  and  satisfaction— Re- 
lease.— Both  accord  and  satisfaction  and  re- 
lease are  affirmative  defenses  and  must  be 
pleaded. — Great  Western  Gold  Co.  v.  Cham- 
bers,  153  Cal.   314,   95  Pac.  151. 

35.  Affirmative  matter— Most  be  alleged 
and  proved  by  defendant.  In  absence  of 
evidence  to  support  same  he  is  not  entitled 
to  relief  thereon. — Rogers  v.  Shannon,  52 
Cal.  99,  108. 

36.  Party  who  seeks  relief  must  himself 
state  facts  upon  which  he  relies,  and  can 
not  rely  on  cross-bill  of  his  adversary  as 
stating  cause  of  action  in  his  behalf. — Mer- 
cler  v.  Lewis,  89  Cal.  532,  535. 

37.  Failure  to  allege  special  or  affirma- 
tive defense  is  not  cured  by  admission  of 
evidence  of  same.  The  case  must  be  de- 
termined upon  issues  presented  by  plead- 
ings.—Smith  v.  Owens,  21  Cal.  11,  24;  Wil- 
son v.  White,  84  Cal.  239,  241,  24  Pac.  114. 

88.  Allegation*  not  denied— When  deemed 
true  and  when  deemed  controverted. — As  to 

generally,  see,  post,  §  462  and  note. 

89.  Amended  answer— Take*  place  of  the 
original,  and  if  the  amended  answer  was 
properly  filed,  a  motion  for  judgment  on 
the  pleadings  can  not  be  determined  upon 
the  original  answer,  but  must  depend  upon 
the    sufficiency    of    the    amended    answer.— 
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Evinger  y.  Moran,  14  Cal.  App.  330,  112 
Pac.  68. 

See  par.  203,  this  note. 

40.  Ameidnent  to  »mwmv-A§  to  discre- 
tion of  coort  In  allowing  amendment  of  an- 
swer that  has  stood  for  some  months, 
virtually  admitting  certain  allegations  of 
the  complaint,  setting:  up  want  of  informa- 
tion or  belief  sufficient  to  enable  defendant 
to  answer  such  allegation. — See  Cook  ▼. 
Suburban  Realty  Co.,  20  Cal.  App.  538,  129 
Pac.  801,  803. 

As  to  amendment*,  generally,  see,  post, 
{5  472,  473  and  notes. 

Same— Ai  of  course,  see,  post,  8  472  and 
note. 

Same— Ob  motion  or  on  terms,  see,  post, 
8  473  and  note. 

Same— Time  allowed  for,  see,  post,  8  476 
and  note. 

41.  Same  — When    should    be    allowed. — 

Good  defense  imperfectly  pleaded,  or  where 
answer  carries  upon  its  face  persuasive  evi- 
dence of  what  was  Intended  for  and  may 
easily  be  made  good  defense,  should  not  be 
stricken  out  as  frivolous,  but  defendant 
should  be  granted  permission  to  amend. — 
Bank  of  Commerce  v.  Humphrey,  6  S.  D. 
415,  61  N.  W.  644;  Yerkes  v.  Crum,  2  N.  D. 
72,  45  N.  W.  422. 

42.  Answer— May  be  allowed  after  over- 
ruling; of  demurrer. — As  to  generally,  see, 
post,  8  472  and  note. 

As  to  defective  answer  and  order  by  com- 
plaint, see  par.   114,   this   note. 

4S.  Anticipation  of  claims  of  tbe  plain- 
tiff.— Where  complaint  in  action  to  recover 
personal  property  alleges  ownership  and 
taking  by  defendant,  defendant  in  justify- 
ing taking  by  rights,  etc.,  against  third 
party,  is  not  bound  to  anticipate  claim  of 
plaintiff  as  vendee  of  such  third  party. — 
Grum  v.  Parney,  55  Cal.  254,  255;  Humphreys 
v.  Harkey,  55  Cal.  283,  284;  Mason  v.  Vestal, 
88  Cal.  396,  397,  22  Am.  St.  Rep.  810,  26  Pac. 
213:  Banning  v.  Marleau,  121  Cal.  240,  243, 
53  Pac.  692. 

44.    Appearance  of  defendant— How  made. 

— As  to  generally,  see,  post,  8  1014  and  note. 

40.     Argumentative  answer— Not  allowed. 

— In  action  to  recover  certain  money  due 
on  contract  as  consideration  for  assign- 
ment of  judgments  by  plaintiff,  defendant's 
answer  that  he  is  informed  and  believes 
promise  to  pay  was  wholly  without  con- 
sideration, and  null  and  void,  and  in  same 
connection  that  judgments,  assignment  of 
which  was  consideration  for  defendant's 
promise,  were  null  and  void,  and  further 
denying  on  information  and  belief  that 
judgments  were  ever  assigned  to  defend- 
ant, is  argumentative,  evasive  of  Issue  in- 
tended, and  fails  to  traverse  allegations  of 
the  complaint. — Brown  v.  Scott,  25  Cal.  189, 
196. 


46.  Artificial  persons— Rales  of  pleading 
application  to. — As  to  generally,  see  note 
70  Am.  Dec.  633. 

47.  Assignment  of  thing  In  action— Not 
to  prejudice  defense. — As  to  generally,  see, 
ante,  8  368  and  note. 

48.  Associations— May  be  sned  and  de- 
fend by  common  name. — As  to  generally, 
see,  ante,  8  388  and  note. 

40.  Assumpsit— Denial  In  case  of. — Un- 
der denial  of  indebtedness  to  ordinary  com- 
plaint in  assumpsit  nearly  every  defense  is 
admissible  which  shows  there  was  not  sub- 
sisting cause  of  action  at  time  suit  was 
brought. — Heaton-Hobson  Associated  I*  Of- 
fices v.  Arper,  145  Cal.  282,  284,  78  Pac.  721. 

50.  Attaching  copy  of  Instrument  to  an- 
swer.— As  to  generally,  see,  post,  8  447  and 
note. 

51.  Attorney  has  control  of  action— An- 
swer signed  by  defendant  personally  after 
he  has  appeared  in  action  by  attorney  is 
Irregular.  —  Board  of  Commissioners,  etc., 
San  Jose  v.  Younger,  29  Cal.  147,  149,  87 
Am.  Dec.  164;  Crane  v.  Crane,  121  Cal.  99, 
100,  53  Pac.  433. 

52.  Avoidance— Matters  of  must  be  spe- 
cially pleaded  by  defendant  to  be  available 
on  the  trial. — Gaskill  v.  Moore,  4  Cal.  233, 
235. 

63.  Dad  traverse— In  effect  an  admission. 

— Where  the  cross-complaint  alleges  that 
plaintiff  therein  is,  and  for  a  long  time 
has  been  "the  owner  and  entitled  to  the 
exclusive  use  of  all  the  waters"  of  Pinto 
Lake,  a  traverse  that  the  plaintiff  of  the 
cross-complaint  is,  or  has  been  "the  owner 
and  entitled  to  the  exclusive  use  of  all  the 
waters  of  the  lake,  is  bad,  and  constitutes 
an  admission  that  such  plaintiff  is  entitled 
to  substantially  all  the  water. — Duckworth 
v.  Watsonville  Water  &  L.  Co.,  150  Cal.  520, 
630,  89  Pac.  338.  See  Fitch  v.  Bunch,  30 
Cal.  208;  Blood  v.  Light,  31  Cal.  115;  Fish 
v.  Reddington,  81  Cal.  185;  Reed  v.  Calder- 
wood,  32  Cal.  109;  Doll  v.  Good,  32  Cal.  287. 

As  to  lodgment  on  pleadings,  see  pars. 
806,  440,  this  note. 

64.  Dill  of  particulars— Does  not  require 
specific  answer. — A  bill  of  particulars  is  not 
part  of  complaint  so  as  to  require  specific 
answer  of  defendant  to  each  item  therein 
contained.  Defendant  is  only  required  to 
answer  material  allegations  of  complaint 
itself. — Chamberlain  v.  Loewenthal,  138  Cal. 
47,   49,   70  Pac.   932. 

55.  Burden  of  proof— Of  affirmative  de- 
fense.— If  answer  set  up  only  affirmative 
defense,  to  support  which  defendant  offers 
no  evidence,  plaintiff  will  be  entitled  to 
judgment. — Kuhland  v.  Sedgwick,  17  Cal. 
123,   128. 

56.  Changing  place  of  trial— Proceedings 
and  answer  In  case  where  change  demanded. 

— As  to  generally,  see,  ante,  9  407  and  note. 

57.  Character  of  act  alleged— Mere  denial 

of. — Denial  that  act  was  wrongfully  or  un- 
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lawfully  done,  admits  doing  of  the  act. — 
Lay  v.  Neville,  25  Cal.  545,  549;  Richardson 
v.  Smith,  29  Cal.  529,  531;  Kinsey  v.  Wallace, 
36  Cal.  462,  476;  Freely  v.  Shirley,  43  Cal. 
369,  370;  Larney  ▼.  Mooney,  50  Cal.  610, 
611. 

58.  Denial  that  defendant  unlawfully  en- 
tered upon  premises  merely  puts  in  issue 
character  of  entrance  and  dispenses  with 
necessity  of  proof  of  act. — Leroux  v.  Mur- 
dock,  51  Cal.  541,  543;  Los  Angeles  F.  &  M. 
Co.  v.  Thompson,  117  Cal.  594,  603,  49  Pac. 
714. 

59.  Denial  that  defendant  Is  unlawfully, 
wrongfully,  and  in  denial  of  plaintiffs 
rights,  in  possession  of  certain  property, 
puts  in  issue  only  character  of  possession 
and  admits  so  as  to  dispense  with  necessity 
of  proof  of  fact  of  his  possession. — Burke 
v.  Table  Mountain  W.  Co.,  12  Cal.  403,  408. 

60.  Denial  that  note  was  lost,  as  alleged 
in  complaint,  does  not  put  in  issue  loss  of 
note,  but  merely  circumstances  thereof  as 
alleged  in  complaint. — Castro  v.  Wetmore, 
16  Cal.  879,  380. 

61.  Denial  in  words  of  complaint  that  de- 
fendant did  certain  act  fraudulently  is  but 
denial  of  character  of  act,  and  palpable 
evasion  of  substance  of  charge  which  it 
pretends  to  answer. — De  Qodey  v.  Godey,  39> 
Cal.  157,  166. 

412.  Character  of  pleading;— How  deter- 
mined.— Character  of  pleading  is  determined 
on  inspection  from  its  context,  and  not 
from  designation  given  it  by  parties  or  man- 
ner in  which  it  is  treated  by  them. — Sel- 
berling  v.  Mortinson,  10  S.  D.  644,  75  N.  W. 
202. 

68.  Matters  proper  as  defense  will  not  be 
turned  into  counter-claim  or  cross-com- 
plaint merely  by  prayer  for  affirmative  re- 
lief, and  if  party  calls  his  pleading  counter- 
claim, he  will  not  afterwards  be  allowed 
to  maintain  that  it  was  really  cross-com- 
plaint and  required  an  answer. — Shain  v. 
Belvin,   79  Cal.   262,   263,   21   Pac.  747. 

64.  It  Is  immaterial  what  defendant  calls 
his  pleading,  whether  he  designates  it  an- 
swer or  cross-complaint;  its  character  will 
be  determined  by  court.  It  is  facts  set  up 
which  make  it  an  answer  or  cross-com- 
plaint.— Holmes  v.  Richet,  56  Cal.  307,  311, 
38  Am.  Rep.  54;  Meeker  v.  Dalton,  75  Cal. 
154,  156,  16  Pac.  764. 

65.  It  is  immaterial  what  pleader  styles 
his  pleadings.  Its  character  must  be  de- 
termined by  court  from  Its  allegations  or 
context. — Mills  v.  Fletcher,  100  Cal.  142,  148, 
84  Pac.  637. 

66.  Advantage  can  not  be  obtained  by 
giving  pleading  two  inconsistent  charac- 
ters. If  matter  is  pleaded  as  defense,  it  is 
denied  by  force  of  statute;  if  it  constitutes 
cross-complaint  and  is  pleaded  as  such  it 
requires  an  answer  from  plaintiff.  The 
pleader  must  take  one  ground  or  the  other, 
so  his  adversary  may  know  how  to  pro- 
ceed,  and   if   he   "for  further  and   separate 


answer  and  defense  to  complaint  aveu  by 
way  of  cross-complaint,"  etc.,  rule  that 
pleading  must  be  construed  against  pleader 
applies,  and  as  against  him  it  may  be 
treated  merely  as  defense.  The  words  "by 
way  of  cross-complaint"  may  be  treated  as 
surplusage. — Shain  v.  Belvin,  79  Cal.  262, 
264,  21  Pac.  747;  Cohn  v.  Kelly,  132  CaL 
468,    64   Pac.    709. 

67.  Matters  of  defense,  pleaded  as  such,, 
will  be  regarded  only  as  such,  notwith- 
standing prayer  for  affirmative  relief  at 
conclusion  of  answer. — Doyle  v.  Franklin,. 
40  Cal.  106,  110. 

68.  Reply  of  plaintiff  to  so-called  coun- 
ter-claim, which,  in  fact,  is  but  answer 
requiring  no  reply,  does  not  alter  character 
of  pleading  or  give  defendant  right  to  any 
affirmative  relief. — Seiberling  v.  Mortinson, 
10  S.  D.  644,  75  N.  W.  202. 

<J9.     Claim    ud   delivery— Answer   In. — As 

to  claim  and  delivery  of  personal  property, 
see,   post,   §S  509-521  and  notes. 

70.  Compromise— Offer    of    defendant    to* 

— As  to  generally,  see,  post,  5  997  and  note. 

71.  Conclusions  of  law— Immaterial  and 
disregarded. — Mere  denial  of  legal  conclu- 
sion drawn  or  to  be  drawn  from  facts  al- 
leged in  complaint  is  insufficient  to  raise 
issue. — Nelson  v.  Murray,  23  Cal.  338. 

72.  Statement  of  facts  which  under  law 
entitles  pleader  to  relief  prayed  is  all  that 
is  necessary  in  pleading.  It  is  unnecessary 
and  improper  to  include  law  Itself. — People 
ex  pel.  Miller  v.  Common  Council,  85  Cal. 
369,   371,    24   Pac.    727. 

78.  What  Is  implied  by  law  need  not  be 
pleaded. — Kraner  v.  Halsey,  82  Cal.  209,  2* 
Pac.  1187;  Wilhoit  v.  Cunningham,  87  Cal. 
453,  458,  25  Pac.  675. 

74.  New  matter  stating  mere  conclusions 
of  pleader,  and  not  probative  facts,  does  not 
form  or  tender  issue. — Van  Dyke  v.  Do- 
herty,  6  N.  D.  263.  69  N.  W.  200. 

75.  Matters  of  law  in  pleading  will  be 
treated  as  if  not  made,  because  so  far  as 
they  are  correct,  they  are  useless,  and  when 
erroneous,  worse  than  useless. — Ohm  v.  City 
and  County  of  San  Francisco,  92  Cal.  487, 
449,  28  Pac.  580. 

76.  Where,  in  an  action  to  recover  the 
balance  due  on  a  promissory  note,  the  an- 
swer admits  the  execution  of  the  note  and 
that  the  principal  and  interest  have  not 
been  paid,  but  denies  that  the  same  are 
due  and  owing,  the  ultimate  fact  of  non- 
payment is  admitted,  and  the  denial  is  but 
a  conclusion  of  law  which  should  be  dis- 
regarded.— Pacific  Coast  Mail  Order  House. 
29  Cal.  App.  613,  157  Pac.  539, 

77.  Same  —  Conveyance  —  The  denial 
should  pat  In  lasae  material  part  of  allega- 
tion, and  therefore  allegation  that  on  cer- 
tain date  certain  parties,  by  deed  duly 
executed,  acknowledged  and  recorded,  con- 
veyed certain  premises  fo  defendant  for  a 
certain   sum   of   money,   is   not  put   in   issue 


004 


Ttt.  VI,  CM.  IV.]  CONCLUSIONS  OF  LAW— CONJUNCTIVE  DENIALS. 


8  437 


by  mere  denial  that  parties  conveyed  prem- 
ises without  denial  of  facts  which  consti- 
tute a  conveyance,  as  such  denial  is  only 
of  effect  of  instrument — conclusion  to  be 
drawn  from  facts,  and  not  facts  themselves. 
— Landers  v.  Bolton,  26  Cat.  393,  417. 

78.     Same— Indebtedness  —  Denial   of   any 
Indebtedness  without  denial  of  any  of  facts 

from  which  that  indebtedness  follows  is 
conclusion  of  law,  and  makes  no  issue. — 
Curtis  v.  Richards  &  Vantine,  9  Cal.  83,  84, 
39;   Lig-htner  v.  Menzel,   85   Cal.   452,   460. 


70.  Same  —  Juda-ment  —  Dental  that  de- 
fendants are  bound  to  obey  judgment 
pleaded  in  complaint  is  only  denial  of  con- 
clusion or  principle  of  law.  If  it  is  per- 
mitted to  show  collaterally  that  judgment 
is  void,  points  of  invalidity  must  be  speci- 
fied.— People  ex  rel.  Central  Pac.  R.  Co.  v. 
Board  of  Supervisors,   27  Cal.   655,   675. 

80.  Same— Lien  of  plaintiff— Denial  that 
plaintiff  has  any  Hen  on  mine  as  answer  in 
action  to  foreclose  lien  is  only  denial  of 
conclusion  of  law  and  not  fact. — Bradbury 
v.  Cronlse,  46  Cal.  287,  289. 

81.  Same  —  Morta;aa;e.  —  Allegation  that 
defendants  took  land  "subject  to  the  mort- 
gage" declared  upon  in  complaint  is  but 
conclusion  of  law  drawn  by  pleader  which 
defendant  is  not  called  upon  to  deny. — 
Wormouth  v.  Hatch,  33  Cal.  121,  128. 

82.  Same  —  Ownership.  —  Denial  that 
plaintiff  Is  lawful  owner  and  holder  of  note 
sued  on  which  upon  its  face  runs  to  him  is 
but  denial  of  conclusion  of  law,  and  raises 
no  issue. — Felch  v.  Beaudry,  40  Cal.  439,  444. 

83.  Averment  that  plaintiff  is  owner  and 
holder  of  demand  sued  on,  following  allega- 
tion of  assignment  of  it  to  him,  is  mere 
conclusion  of  law,  and  presents  no  material 
issue. — Curtln  v.  Kowalsky,  145  Cal.  481, 
433,  78  Pac.  962. 

84.  Allegation  of  ownership  may  be  con- 
clusion of  law.  in  which  case  denial  of 
that  alone  will  not  raise  issue,  or  it  may 
be.  as  shown  by  context,  an  ultimate  fact; 
when  such  it  must  be  denied  or  there  is  no 
issue. — Turner  v.  White,  73  Cal.  299,  300,  14 
Pac  794. 

85.  Same— Promissory  note  —  Ownership 
of,  etc. — Answer  containing  only  denial  of 
conclusion  at  law,  e.  g%,  that  plaintiff  is 
owner  and  holder  of  promissory  note,  fol- 
lowing allegation  of  making  of  note,  trans- 
fer thereof  to  plaintiff,  etc.,  is  insufficient, 
and  all  material  allegations  of  complaint 
being  admitted,  plaintiff  is  entitled  to  judg- 
ment on  pleadings. — Wedderspoon  v.  Rog- 
ers, 82  Cal.  569,  572. 

86.  Same— Statutory  rights. — Legal  con- 
clusions averred  in  pleading  do  not  obviate 
necessity  for  statement  of  facts  which  are 
essential  to  constitute  right  claimed  under 
statute. — Aurrecoechea  v.  Sinclair,  60  Cal. 
532,   549. 


87.  Conditions  precedent  —  How  to  be 
Pleaded  In  answer* — As  to  generally,  see, 
post,   8  457   and  note. 

88.  Conjunctive  denials— Of  verified  com- 
plaint are  evasive  and  wholly  inadequate  as 
specific  denials,  and  facts  thus  attempted  to 
be  denied  must  be  taken  as  admitted. — 
Scott  v.  Superior  S.  O.  Co.,  144  Cal.  140,  142, 
77  Pac.  817. 

89.  Denials  of  allegations  of  complaint 
in  conjunctive  do  not  put  in  issue  any  of 
allegations  of  complaint  so  as  to  require 
proof  thereof. — Leroux  v.  Murdock,  51  Cal. 
541,   543. 

90.  Literal  conjunctive  denial,  denial  of 
letter  and  not  of  essential  substance  and 
spirit  of  an  allegation,  is  evasive  and  equiv- 
alent to  admission  of  allegation. — Doll  v. 
Good,  38  Cal.  287,  290. 

91.  Denials  substantially  in  language  of 
complaint  and  conjunctive  only  are  insuffi- 
cient to  raise  issue. — Fogarty  v.  Fogarty, 
129  Cal.  46,  60,  61  Pac.  570. 

92.  Denial  of  material  facts  of  complaint 
conjunctively  stated,  as  whole  and  con- 
junctively as  stated,  is  bad.  This  mode  of 
answering  is  in  violation  of  principles  of 
common-law  pleading  as  well  as  of  statute 
which  provides  defendant's  answer  to  veri- 
fied complaint  shall  contain  specific  denial 
of  each  allegation  of  complaint  contro- 
verted or  denial  thereof  according  to  de- 
fendant's information  and  belief. — Fish  v. 
Redington,  31  Cal.  185,  194. 

93.  Allegations  of  complaint  conjunc- 
tively stated  can  not  be  denied  in  language 
of  complaint,  such  denials  being  also  con- 
junctively stated. — Woodworth  v.  Knowl- 
ton,  22  Cal.  164,  168;  More  v.  Del  Valle,  28 
Cal.  170,  173;  Fitch  v.  Bunch,  80  Cal.  208, 
211;  Blood  v.  Light,  31  Cal.  115,  117;  Fish  v. 
Redington,  31  Cal.  185,  194;  Reed  v.  Calder- 
wood,  32  Cal.  109,  110. 

94.  Same  —  Same  —  Copulative  denial  of 
several  distinct  matters  is  not  denial  of  any 
of  them. — Wise  v.  Rose,  110  Cal.  159,  163, 
42  Pac.  569. 

95.  Same  —  Foreclosure  of  liens. — "That 
plaintiff  and  his  several  assignors  did  work 
and  labor  for  said  A,  and  that  said  A  is  in- 
debted to  them  for  the  same  in  several  sums 
of  money  averred  in  complaint,"  as  answer 
in  action  to  foreclose  laborers'  lien  is  noth- 
ing more  than  denial  that  work  was  done 
for  A,  or  that  he  is  indebted  to  plaintiff  in 
sum  claimed,  and  by  no  reasonable  intend- 
ment can  be  held  denial  that  labor  was 
performed  on  property  as  averred  in  com- 
plaint, and  such  averment,  therefore,  stands 
admitted. — Bradbury  v.  Cronlse,  46  Cal.  287, 
289. 

96.  Same— Partnership.  —  Denial  of  alle- 
gation that  defendants  were  and  still  are 
doing  business  under  certain  firm  name,  in 
language  of  complaint,  is  conjunctive  and 
not  sufficient  to  raise  an  issue. — Nolan  v. 
Hentig,  138  Cal.  281,  283,  71  Pac.  140. 
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97.  Same — Replevin. —  In  replevin,  con- 
junctive denials  of  allegations  of  owner- 
ship and  right  of  possession  are  bad  and 
raise  no  issue. — "Kuhland  v.  Sedgwick,  17 
Cal.  123,  128;  Richardson  v.  Smith,  29  Cal. 
629,  631. 

08.  Same  — Reason  of  role.  —  Allegation 
consisting  of  several  clauses  or  propositions 
connected  by  copulative  "and"  may  not  be 
true  as  whole,  and  can,  therefore,  be  safely 
denied  in  that  form,  while  one  material 
branch  of  it  may  be  true  and  can  not  for 
that  reason  be  separately  denied.  Denial 
of  entire  proposition  in  such  case  is  evasive 
and  insufficient. — More  v.  Del  Valle,  28  Cal. 
170,   172. 

99.  Denials  made  by  traversing  literally 
and  conjunctively  statements  of  sworn  bill 
are  not  legitimate  for  purpose  of  putting 
in  issue  specific  allegations,  for  party  may 
well  deny  in  this  way  entire  charges  in 
form,  as  stated  against  him,  consistent 
with  admitting  truth  of  specific  charge,  or 
even  substantial  fact  relieving  his  con- 
science under  notion  that  he  is  only  deny- 
ing all  to  be  truth  which  is  alleged  against 
him,  and  not  each  and  every  part. — Blank- 
man  v.  Valle  jo,  16  Cal.  638,   644. 

100.  Same — What  la  not. — Denial  that 'de- 
fendants "undertook  and  agreed,"  or  "as- 
sumed and  agreed"  to  pay  certain  debt  is 
not  conjunctive  or  evasive,  as  there  is  but 
one  fact  or  proposition  contained  in  words 
"undertook  and  agreed,"  or  "assumed  and 
agreed,"  assumption  to  pay  debt  being  prin- 
cipal 'fact,  and  allegation  amounting  to 
nothing  more  than  if  it  had  been  alleged 
that  defendant  "assumed  and  agreed."  — 
Jones  v.  Eddy,  90  Cal.  147,  149,  27  Pac.  190. 

101.  Same  — When  not  cared.  —  Clause: 
"Defendants  deny  each  and  every  allega- 
tion set  forth  in  the  plaintiff's  complaint 
not  consistent  with  the  foregoing  answer," 
at  close  of  answer  containing  conjunctive 
denials,  does  not  affect  admissions  made 
by  such  defective  denials.  —  Richardson  v. 
Smith,  29  Cal.  629,  632. 

102.  Construction  ail  object  of  section. — 

It  was  undoubtedly  design  of  framers  of 
new  system  of  pleadings  to  make  them  con- 
form so  far  as  possible  to  old  chancery 
rather  than  common-law  form  for  obvious 
reason  that  former  are  better  adapted  to 
new  system  which  requires  pleader  to  state 
facts  constituting  his  cause  of  action  or  de- 
fense in  ordinary  and  concise  language. — 
Brown  v.  Martin,  26  Cal.  82,  89. 

103.  Object  aimed  at  by  our  system  of 
pleading  is  to  apprise  opposite  party  of 
nature  of  action  and  ground  of  defense 
which  parties  respectively  intend  to  rely 
upon  at  trial. — Kendall  v.  Valle  Jo,  1  Cal. 
871,  372. 

104.  Construed  an  a  whole—Answer  rnnat 

he. — As  to  generally,  see,  post,  f  462  and 
note. 

105.  Content   of  will— Answer  to, — As   to 

generally,  see,  post,  5  1312  and  note. 


106.  Contract— Execution  of. — Denial  of 
contract  alleged  in  complaint  but  admitting 
contract  between  plaintiff,  defendant,  and 
third  party,  is  sufficient  answer,  and  puts 
plaintiff  upon  proof  of  contract  alleged. — 
Murphy  v.  Napa  Co.,  20  Cal.  497,  603. 

107.  Consolidation  of  actions— As  to  gen- 
erally.— See,  post,  $1048  and  note. 


108.  Costs— Defendant  may  require 
curlty  for  when  plaintiff  is  nonresident  or 
foreign  corporation. — See,  post,  5$  1036,  1087 
and  notes. 

100.  Counter-claim  and  answer  —  Same 
facts  as. — Same  facts  may  constitute  de- 
fense to  action  and  also  counter-claim 
against  plaintiff,  and  in  some  cases  may  be 
pleaded  both  as  answer  and  counter-claim. 
— Nollman  v.  Evenson,  6  N.  D.  344,  66  N.  W. 
686. 

As  to  coanter-clalm,  generally,  see,  post, 
55  438-441  and  notes. 

As  to  set-off,  see,  post,  5  442  and  note. 

110.  In  action  on  contract  to  furnish  ma- 
terials and  do  work,  defendant  may  set  up 
in  defense  that  work  was  done  in  such 
unskillful  manner  as  to  be  worthless,  and 
as  counter-claim  seek  recovery  of  money 
paid  on  account  of  work  before  its  char- 
acter was  discovered. — Nollman  v.  Evenson. 
6  N.  D.  344,   66  N.  W.   686. 

111.  Same— In  an  action  to  foreclose  an 
agreement  to  purchase  land*  recover  pos- 
session and  quiet  title  of  vendor,  against 
the  vendee,  the  latter  may  set  up  counter- 
claim based  upon  a  contract  with  the 
vendor,  subsequent  to  the  breach  of  the 
original  contract  of  purchase,  whereby  the 
vendor  agreed  to  purchase  the  equitable 
interest  of  the  vendee. — Rogers  Devel.  Co. 
v.  Southern  Cal.  R.  &  Invest.  Co.,  169  Cal. 
735,  741,  116  Pac.  934. 

112.  Same— Damages  In  street  Improve- 
ment.— Claim  for  damages  for  Injury  to 
property  by  piling  dirt  thereon  in  grading 
street,  Is  not  subject  of  counter-claim  in 
action  to  foreclose  assessment  for  the  im- 
provement of  the  street. — Engebretsen  v. 
Gay,  158  Cal.  27,  109  Pac.  879. 

118.     Cross-complalat— Demarrahle    when. 

— In  an  action  by  an  alleged  corporation  to 
recover  money  had  and  received  for  its 
use  and  benefit,  a  cross-complaint  filed  by 
the  cross-complainant  as  an  individual  and 
not  on  behalf  of  the  members  of  any  un- 
incorporated association,  and  praying  only 
for  the  payment  of  money  to  an  unincor- 
porated association  not  a  party  to  the  ac- 
tion, is  demurrable. — Socledade  Do  Espir- 
ito  Santo  v.  Santa  Clara  Valley  Bank,  24 
Cal.  App.   592,   141   Pac.   1054. 

114*  Defective  answer— Complaint  may 
aid. — The  complaint  may  aid  an  answer  de- 
fective in  not  repeating  allegations  of  com- 
plaint, and  thus  cure  defects. — Hansen  v. 
Wagner,  183  Cal.  69,  71,  65  Pac.  142. 

As  to  complaint,  generally,  see,  ante, 
5  426    and    note. 
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115.  Defective  complaint— May  be  aided 
by  answer  by  full  and  specific  statement  of 
facts. — Shively  v.  Semi -Tropic  L.  &  W.  Co., 
99  Cal.  259,  262,  33  Pac.  848;  Walkerly  v. 
Greene,  1Q4  Cal.  208,  214,  37  Pac.  890;  Herd 
v.  Tuohy,  133  Cal.  55,  60,  65  Pac.  139; 
Hunt  v.  Davis.  135  Cal.  31,  35,  66  Pac.  957; 
McConathy  v.  Deck,  34  Colo.  232,  82  Pac.  702. 

116.  Same— Extent  of  role. — Rule  that 
defective  allegation  of  complaint  may  be 
aided  by  averments  of  answer  should  be 
confined  to  cases  where  answer  affirma- 
tively alleges  very  fact  that  is  missing 
from  complaint.  Allegation  in  answer  can 
have  no  greater  effect  than  if  it  was  put 
in  complaint,  and  fact  which  negatives 
plaintiff's  right  to  maintain  action  can  not 
be  held  to  aid  complaint. — Hibernia  Sav. 
&  L.  Soc.  v.  Thornton,  123  Cal.  62,  63,  55 
Pac.    702. 

117.  Answer  of  defendant  in  action  on 
promissory  note  setting  up  that  note  is  one 
of  several  secured  by  mortgage,  but  not 
describing  any  mortgaged  premises,  etc., 
will  not  authorize  judgment  for  plaintiff 
foreclosing  mortgage  under  rule  that  de- 
fective allegation  of  complaint  may  be 
aided  by  answer. — Hibernia  Sav.  &  L.  Soc. 
v.  Thornton,  123  Cal.   62,   63,   55   Pac.   702. 

118.  Death  or  disability  of  defendant — 
Substitution   of   representative,   etc. — As    to 

generally,  see,  ante,  §  835  and  note. 

110.  Demurrer— Not  waived  by  filing  an* 
swer  at  same  time,  nor  is  it  waived  by  filing 
answer  subsequently  to  filing  and  overrul- 
ing of  demurrer. — Curtiss  v.  Bachman,  84 
Cal.  216,  218,  24  Pac.  379;  Hurley  v.  Ryan, 
119  Cal.  71,  72,  51  Pac.  20. 

As  to  demurrer  not  waived  by  1111ns;  an- 
swer at  tne  same  time* — See,  post,  §472 
and   note. 

120.  Same  —  Same  —  Objections  made 
a-round  of. — Objections  made  ground  of  de- 
murrer to  complaint  such  as  want  of  ca- 
pacity to  sue,  misjoinder  of  parties,  etc., 
must  be  specially  pleaded  in  answer  where 
they  do  not  appear  upon  face  of  com- 
plaint.— Los  Angeles  R.  Co.  v.  Davis,  146 
Cal.   179,    180,    79   Pac.    865. 

121.  Same— Grounds  of,  not  appearing 
on  face  of  complaint*  objection  to  be  taken 
by   answer. — See,   ante,    §  433   and   note. 

122.  Same— Objection  to  complaint  wblcb 
mlBbt  be  taken  by,  except  that  to  jurisdic- 
tion and  non-statement  of  cause  of  action  is 
waived  unless  taken  by  demurrer  or  an- 
swer.— See,  ante,   §  434  and  note. 

123.  Same— To  answer. — As  to  generally, 
see.  post,  89  443,  444  and  notes. 

124.  Same — To  complaint. — As  to  gener- 
ally, see.  ante,  §9  430  et  seq.  and  notes. 

125.  Denial  In  the  conjunctive— Or  de- 
nial of  a  conjunctive  allegation  In  a  com- 
plaint, is  not  sufficient  to  raise  an  issue. — 
Doll  v.  Good,  38  Cal.  287;  Gulf  of  Cal.  Nav. 
A  Ex.  Co.  v.  State  Invest.  &  Ins.  Co.,  70 
Cal.  586,  588,  12  Pac.  473;  Westbay  v.  Gray. 


116  Cal.  660,  663,  48  Pac.  800;  Duckworth 
v.  Watsonville  Water  &  L.  Co.,  150  Cal. 
520,  530,  .89  Pac.  338,  343;  BlQdgett  ▼. 
Scott,  11  Cal.  App.  311,  104  Pac.  843;  Bart- 
lett  Estate  Co.  v.  Fraser,  11  Cal.  App.  375, 
105  Pac.  131;  Kinney  v.  Maryland  Cas- 
ualty Co.,  15  Cal.  App.  573,  115  Pac.  457; 
Le  Breton  v.  Stanley  Contr.  Co.,  15  Cal. 
App.  434,  114,  Pac.  1030;  Zany  v.  Rawhide 
Gold  Min.  Co.,  15  Cal.  App.  375,  114  Pac. 
1027;  Power  v.  Gum,  6  Mont.  6,  9,  9  Pac.  575; 
Stewart  v.  Budd,  7  Mont.  573,  578,  19  Pac. 
221;  Hardy  ▼.  Purington,  6  S.  D.  382,  384, 
61  N.  W.   158. 

As  to  requirement  that  denial  be  direct* 
positive,  and  explicit. — See  note  70  Am.  Dec. 
634. 

126.  Denial  in  the  conjunctive  of  allega- 
tion of  due  organization  and  existence  of  a 
corporation  is  evasive  and  bad. — Bartlett 
Estate  Co.  v.  Fraser,  11  Cal.  App.  873,  375, 
105  Pac.  130. 

127.  Denial  of  verified  complaint  —  Req- 
uisites of.  —  Rules  of  pleading  under  our 
system  require  a  denial  of  every  specific 
averment  in  substance  and  spirit,  and  not 
merely  a  denial  of  its  literal  truth,  and 
whenever  an  answer  merely,  by  conjunc- 
tive denials,  follows  the  averments  of  the 
complaint  it  is,  in  effect,  an  admission 
thereof. — Kinney  v.  Maryland  Casualty  Co., 
15   Cal.   App.   573,   115   Pac.   456. 

See,  also,   par.   238,  this   note. 

As  to  general  denial  of  unverified  com- 
plaint* see  par.  237,  this  note. 

128.  Denial  on  "Information  and  belief" — 
A  denial  on  Information  alone*  and  not  on 

information  and  belief  is  insufficient. — Tur- 
ner v.  Watkins,  36  Cal.  App.  503,  172  Pac. 
620. 

As   to   denial    on    Information   and    belief, 

see,   also,    pars.    260-284,    this   note. 

As  to  sufficiency  of  answer,  0ee  pars.  431- 
441,   this  note. 

120.     Same— Action    to    quiet    title. — In    a 

suit  to  quiet  title,  where  the  matters  in- 
volved are  of  such  a  character  that  the 
plaintiffs  can  not  hide  behind  the  pretense 
of  want  of  information,  their  answer  to  a 
complaint  In  intervention  is  not  good  if  in 
this  form:  "These  plaintiffs  have  no  infor- 
mation upon  the  subject  sufficient  to  en- 
able, them  to  answer  all  of  the  allegations 
contained  in  the  complaint  in  intervention, 
and  basing  their  denial  upon  the  ground 
these  plaintiffs  deny/'  etc. — Davidow  v. 
Griswold,  23  Cal.  App.  188,  137  Pac.  619. 

130.  By  such  allegations  the  plaintiffs  do 
not  even  bring  themselves  within  the  pro- 
visions of  the  code  permitting  an  answer 
upon  the  ground  of  want  of  "information 
or  belief." — Davidow  v.  Griswold,  23  Cal. 
App.  188,  137  Pac.  619. 

131.  The  superior  court  is  devested  of 
jurisdiction  to  hear  and  determine  a  con- 
test of  a  certificate  of  purchase  of  state 
school   lands   after   the   lapse   of   five   years 
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tr<,m  It*  date,  and  a  writ  of  prohibition 
*»..  he  to  retrain  it  from  exerc.sing  such 
Jur.*4,'.»jorv. — Cray  croft  r.  H.jperior  Court, 
23  Ca;.  App.  182,  137  Pac  2<*. 


and  existence  of  the  plaintiff  in  an 
action  can  not  be  successfully  denied  upon 
information  and  belief  because,  perchance, 
tne  plaint tff  had  failed  to  pay  its  license  tax 
and  rn,gr.t  therefore,  unknown  to  the  de- 
fendant, have  lost  Its  corporate  character 
by  operation  of  law.  The  statutory  acts  re- 
quired to  be  performed  in  conjunction  with 
the  failure  to  pay  the  license  tax  (procla- 
mation of  forfeiture;,  before  a  forfeiture 
of  the  corporate  franchise  will  occur,  must 
become  matters  of  public  record,  and  when 
the  existence  of  an  alleged  fact  may  be 
ascertained  from  an  inspection  of  the  pub- 
lic record,  its  existence  can  not  be  put  In 
IsKue  by  a  denial  based  solely  upon  Infor- 
mation and  belief. —William  Wilson  Co.  v. 
Trainor,  27  Cal.  App.  43,  148  Pac.  954. 


1JS.     Same— Ot  exeewtfte*  audi  Jelrrery  off 

wmnimet* — A  denial  by  the  defendant,  on  in- 
formation and  belief,  of  the  execution  and 
delivery  of  a  contract,  is  not  tantamount 
to  an  admission  cf  its  due  execution,  in  the 
presence  of  positive  denials  that  the  plain- 
tiff is  the  real  party  in  interest  and  that 
the  person  whose  name  Is  subscribed  signed 
as  a  matter  of  convenience  or  as  agent  for 
the  plaintiff. — Otten  v.  Spreckels,  24  CaL 
A[p.   251,    141    Pac.   224. 

134.     lane— Of  exeeutloa   of  mortgage. — 

In  an  action  by  the  mortgagee  against  the 
consignee  of  the  mortgage  or  to  recover  the 
proceeds  of  the  crop,  a  denial  upon  infor- 
mation and  belief  of  the  execution  of  the 
mortgage  Is  sufficient  to  raise  an  issue 
thereon,  notwithstanding  the  defendant  had 
constructive  notice  of  its  recordation. — 
Crosby  v.  Fresno  Fruit  Growers'  Co.,  86 
Cal.   App.   308,   168   Pac.   1070. 


180.  flame— Of  making  of  demaud— Not 
error  to  strike  out. — It  is  not  error  to 
strike  out  from  an  answer  a  denial,  on  in- 
formation and  belief,  of  the  making  of  a 
demand  by  the  plaintiff  on  the  defendants 
for  the  money  In  controversy.  A  defendant 
can  not  deny,  on  information  and  belief, 
matters  of  which  he  has  actual  or  personal 
knowledge;  in  such  cases,  a  positive  an- 
swer Is  required. — Sociedade  Do  Espirlto 
Santo  v.  Santa  Clara  Valley  Bank,  24  Cal. 
App.  692,  141  Pac.  1064. 

180.     Same— Of   natters   of  public  record, 

— A  denial  on  Information  and  belief  of 
matters  of  public  record  or  of  matters  pre- 
sumed to  be  within  the  personal  knowledge 
of  the  defendant,  or  where  he  knew  he  had 
the  moans  of  ascertaining  before  answer- 
ing whether  the  allegations  of  the  com- 
plaint were  true,  is  insufficlent.^Mulcahy 
v.  Buckley,  100  Cal.  484,  487.  36  Pac.  144; 
Mullally  v.  Townsend,  119  Cal.  47,  64,  60 
Pac.  1066;  Weill  v.  Crittenden,  189  Cal.  488, 
490,  73  Pac.  238;  Reclamation  Dist.  No.  780 


t.  Snowball.  16*  CaL  C55,  CS7.  117  Pac  8*5, 
118  Pac.  514;  Bart  let  t  Estate  Co,  ▼.  Fraaer. 
11  CaL  App.  373,  375.  165  Pac  130;  Le 
E  ret  on  t.  Stanley  Contr.  Co,  15  CaL  App. 
434.  114  Pac  1434;  Zany  ▼.  Rawhide  Gold 
Min.  Co,  15  CaL  App.  376,  114  Pac  1027: 
Gjerstadengen  v.  HartzelL  8  X.  D.  424.  428. 
78  X.  W.  872;  Thompson  ▼.  Skeen,  14  Utah 
205,  214,  48  Pac  1103;  Sumpter  ▼.  Born  ham. 
51  Waab.  COO,  tS  Pac  573;  Peacock  y.  United 
State*.  125  Fed.  587.  68  C.  G.  A.  888. 

137.  When  the  existence  of  an  alleged 
fact  may  bo  ascertained  from  an  inspection 
of  a  public  record.  Its  existence  can  not  be 
put  in  issue  by  a  denial  baaed  solely  upon 
information  and  belief. — Art  Metal  Const. 
Co.  y.  A.  F.  Anderson  Co,  182  CaL  28.  188 
Pac  778.  approving  William  Wilson  Co.  y. 
Trainor,  27  CaL  App.  43,  148  Pac  854.  See. 
also.  Mulcahy  v.  Buckley,  100  CaL  484,  35 
Pac  144;  Bartlett  Estate  Co.  y.  Fraser,  11 
CaL  App.  373,  105  Pac  188;  Brinkley-Doug- 
las  Fruit  Co.  y.  Silman,  33  CaL  App.  643, 
166  Pac  371. 

188.  Demial  mm  lack  of  taforsaatiom  swf- 
•«*eut  to  fern  a  belief. — In  an  action  for 
slander  a  denial  of  the  allegations  of  the 
complaint  based  on  lack  of  information  suf- 
ficient to  form  a  belief  is  insufficient. — 
Nave  v.  Graham,  87  CaL  App.  332,  174  Pac 
76. 

13*.  Deserfptloa  of  real  property— How 
stated  la  aaawer. — As  to  generally,  see, 
post,  5  455  and  note. 

140.  Determlaatloa  of  adverse  «»!•■— 
— To  real  property — Defendants  In  action 
for. — See,  ante,   8  308  and  note. 

141.  Dismissal    of    action — BsTeet    ef. — If 

cross-complaint  or  counter-claim  sets  up 
matter  purely  defensive,  and  prays  no  af- 
firmative relief,  dismissal  of  original  bill 
disposes  of  cross-bill  also,  but  where  cross- 
bill contains  averments  of  facts  connected 
with  subject-matter  of  suit  sufficient  upon 
which  to  base  prayer  for  affirmative  relief, 
dismissal  of  original  bill  by  cause  thus 
made  does  not  dispose  of  cross-bill,  but  it 
remains  for  disposition  as  though  It  had 
been  filed  as  original  bill  in  suit. — Maffett 
v.  Thompson,  32  Ore.  546,  551.  52  Pac.  565, 
53    Pac.    854. 

A»   to   dismissal,   see,    post,    55  581,    582 
and  notes. 

,142.  Same — In  salt  to  quiet  title  answer 
alleging  title  in  defendant,  denying  plain- 
tiff's right  of  possession,  etc.,  and  praying 
decree  establishing  defendant's  title,  does 
not  set  up  affirmative  matter  so  as  to  pre- 
vent    voluntary    dismissal    by    plaintiff. 

Wood  v.  Jordan,  125  Cal.  263,  264,  67  Pac 
998. 

143.  Default  for  want  of  aaswer— Relief 
from. — As  to  generally,  see,  post,  5  473  and 
note. 

144.  Divorce — Aaswer  law — As  to  gener- 
ally,  see   Kerr's   Cyc   Civ.   Cede,   8 122   and 
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note  pars.  7-12;  $128  and  note  pars.  10-12; 
§  137  and  note  pars.  169-172. 

148.  Each  defendant  must  answer  for 
himself. — In  action  against  several  de- 
fendants to  enjoin  working  of  mining  claim, 
answer  of  some  that  another  defendant,  not 
joining  in  answer,  worked  as  their  em- 
ployee Is  immaterial,  and  surplusage,  as  an 
attempt  to  Justify  act  of  third  party. — 
Wheeler  v.  West,  78  Cal.  96,  97,  20  Pac.  45. 

146.  Ejectment— As  to  essentials  of  an- 
swer.— Answer  in  ejectment  not  denying; 
seizin  of  plaintiff,  or  possession  by  defend- 
ant, but  merely  denying  that  his'  posses- 
sion is  wrongful  or  unlawful,  states  mere 
conclusion,  makes  no  issue,  and  is  clearly 
insufficient.  If  defendant  would  claim  right 
to  retain  possession  in  such  case,  this  is 
an  affirmative  defense  which  it  is  incum- 
bent upon  him  to  set  up  and  establish. — 
F.  A.  Hihn  Co.  v.  Fleckner,  106  Cal.  95, 
97,   39  Pac.   214. 

147.  Same— Issues  in. — In  ejectment  an- 
swer should  take  issue  directly  upon  al- 
legation of  dispossession  by  defendant,  or 
should  admit  such  allegation  and  avoid  it 
by  new  matter. — Ladd  v.  Stevenson,  1  Cal. 
18,  *1. 

148.  In  ordinary  complaint  in  ejectment 
facts  of  entry  and  ouster  are  only  issuable 
facts  presented,  and  answer  merely  deny- 
ing that  defendant  wrongfully  or  unlaw- 
fully entered  or  dispossessed  plaintiff  does 
not  deny  these  facts,  but  merely  character 
of  defendant's  acts. — Busenius  v.  Coffee,  14 
Cal.  91,  93. 

149.  Election  of  remedy— Motion  to  com- 
pel.— Where  defendant  denies  allegations 
of  one  cause  of  action  of  complaint  con- 
taining two  causes  of  action,  and  denies 
and  pleads  new  matter  in  defense  of  other, 
and  proceeds  to  trial  without  moving  to 
compel  plaintiff  to  elect  one  cause  of  ac- 
tion, he  cannot  complain  that  plaintiff  has 
proved  and  recovered  judgment  upon  one 
cause  of  action  alone. — Purcell  v.  St.  Paul 
F.  &  M.  Ins.  Co..  6  N.  D.  100,  64  N.  W. 
948. 

150.  Same— When  a  bar. — Party  may  not 
take  contradictory  positions,  and  where  he 
has  right  to  choose  one  of  two  modes  of 
redress,  and  two  are  so  inconsistent  that  to 
assert  one  involves  negation  or  repudiation 
of  other,  his  deliberate  and  separate  choice 
of  one  with  knowledge,  or  means  of  knowl- 
edge, of  such  facts  as  would  authorize  re- 
sult to  such,  will  preclude  him  therefore 
from  going  back  and  electing  again.  He  is 
not  permitted  to  make  second  election  when 
he  has  made  one  election. — Detroit  H.  &  L. 
Co.  v„  Stevens,  20  Utah  241,  247,  68  Pac. 
193. 

151.  Same— When  does  not  bar. — Defend- 
ant proceeding  to  trial  upon  an  issue  not 
raised  by  pleadings,  and  In  which  recovery 
was  Impossible,  does  not  bar  himself  from 
right  to  be  heard  on  second  trial  upon 
Issues  upon  which  he  never  has  had  a  trial. 


because  he  attempted  to  claim  right  or  pur- 
sue remedy  to  which  he  was  not  entitled. — 
Detroit  H.  &  L.  Co.  v.  Stevens,  20  Utah 
241,   247,   58   Pac.   193. 

152.     Eminent  domain— Answer  In. — As  to 

generally,    see,   post,    $1246   and   note. 


153.  English  language— Answer  must  be 

In. — As  to  requirement  that  English  lan- 
guage is  to  be  used  in  all  pleadings  and 
court  proceedings. — As  to  generally,  see, 
ante,  §  185  and  note. 

154.  Enlarging  time  to  answer  or  plead 
—As  to  generally. — See,  post,  $  473  and  note. 

155.  Equitable  defense  —  Is  equitable 
right  of  action  existing  in  behalf  of  de- 
fendant which  he  might  have  asserted  in 
independent  suit  by  him  against  plaintiff 
for  purpose  of  enforcing  such  right,  but 
which,  under  our  system,  he  can  only  rely 
upon  as  defense  in  action  involving  same 
subject-matter  brought  against  him  by 
plaintiff. — Swasey  v.  Adair,  88  Cal.  179,  182, 
25  Pac.   1119. 

156.  Same— Ana*  legal  defenses  may  both 
be  pleaded  in  same  answer. — Bodley  v. 
Ferguson,  30  Cal.  511,  519. 

157.  Same— Same— Distinction      between* 

— Defendant  may  set  up  as  many  defenses 
as  he  may  have  regardless  of  question  as 
to  whether  they  are  of  legal  or  equitable 
nature,  because  distinction  which  existed 
under  common-law  system  between  actions 
at  law  and  suits  in  equity  and  principles 
thereof  have  been  abolished.  All  necessity 
or  occasion  for  cross-actions  has  been  re- 
moved, and  the  only  question  now  is,  ought 
plaintiff  to  recover?  To  show  that  he  ought 
not,  defendant  may  bring  forward  any 
matter,  whether  founded  on  law  or  equity, 
which  upon  principles  of  either  law  or 
equity  is  sufficient  to  prevent  recovery. — 
Carpentier  v.  Oakland,  80  Cal.  439,  442. 

158.  Same— How  determined. — Equitable 
or  legal  aspect  of  answer  must  be  deter- 
mined by  answer  itself. — Bodley  v.  Fergu- 
son,   30    Cal.    511,    519. 

150.  Same— How  pleaded. — Equitable  de- 
fense must  be  pleaded  with  same  fullness 
and  particularity  as  is  required  In  bill  in 
equity,  and  defense  must  be  of  such  char- 
acter as  may  be  ripened  into  decree  in  his 
favor. — Swasey  v.  Adair,  88  Cal.  179,  182, 
25  Pac.  1119. 

160.     When  defendant  seeks  to  avail  him- 

• 

self  of  equitable  cause  of  action  existing 
In  his  favor  as  defense  to  cause  of  action 
alleged  in  complaint  he  must  to  that  extent 
file  answer  which  in  matter  of  allegation 
would  be  good  bill  In  equity  under  old  sys- 
tem, but  If  he  is  satisfied  with  bare  re- 
pulse of  his  adversary  he  is  not  compelled 
to  ask  for  more  and  need  not  conclude  with 
prayer  for  affirmative  relief  to  make  his 
defense  available. — Carpentier  v.  Oakland, 
30   Cal.    439,    443. 

1*1.  Same— Jury  trial  In  case  of. — De- 
fendant    interposing     both     equitable     and 
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legal  defense  does  not  lose  right  to  have 
Issues  of  legal  defense  tried  by  jury. — 
Swasey  v.  Adair,  88  Cal.  179,  180,  25  Pac. 
1119. 

162.  Assuming:  there  may  be  circum- 
stances under  which  note  past  due  may  be 
ordered  delivered  up  and  canceled  on 
ground  that  it  was  without  consideration, 
it  seems  clear  that  when  holder  brings  ac- 
tion upon  it  (in  which  as  matter  of  course 
he  would  be  entitled  to  Jury  trial)  defend- 
ant can  not  take  case  away  from  jury  and 
remove  it  to  domain  of  equity  by  averring 
affirmatively  legal  defense  to  action  and 
praying  for  equitable  relief.  If  there  are 
circumstances  showing  right  to  cancelation 
they  should  be  averred. — Shain  v.  Beivin, 
79  Cal.  262,  263,  21  Pac.  747. 

163.  Same— When  available. — Equitable 
cause  of  action  in  favor  of  defendant,  to 
be  available  to  him  as  defense,  must  be 
live  equity,  precisely  same  as  if  he  was 
seeking  relief  upon  it  In  separate  action. 
If  it  be  barred  by  statute  of  limitations 
plaintiff,  be  he  so  Inclined,  may  protect 
himself  against  this  counter  attack  by  tak- 
ing shelter  behind  statute  same  as  he  could 
have  done  had  defendant  initiated  contro- 
versy.— Carpentier  v.  Oakland,  30  Cal.  439, 
444. 

164.  Estoppel— When  necessary  to  plead. 

— Estoppel  of  defendant  may  be  shown  by 
plaintiff,  although  not  pleaded,  where  neces- 
sity of  relying  on  such  estoppel  did  not  ap- 
pear until  during  trial. — Capital  Lumber 
Co.   v.  Barth,   38  Mont.  94,  81   Pac.   994. 


As  to  laches 

315,  this  note. 


and  estoppel,  see  pars.  314- 


As  to  estoppel*  mode  and  necessity  of 
pleading,  see  note  27  Am.  St.  Rep.  344. 

As  to  estoppel  In  pals,  see,  post,  8  1962 
subd.    3   and    note. 

165.  Evidence  of  estoppel  of  defendant 
may  be  submitted  to  jury,  although  not 
pleaded  where  defendant  does  not  object  to 
its  introduction. — Capital  Lumber  Co.  v. 
Barth,   33  Mont.  94,   81   Pac.  994. 

166.  Evasive   denials— Not     good. — If     no 

general  denial  is  made,  and  specific  denials 
are  resorted  to,  they  must  be  actual  denials 
not  in  form  and  substance  evasive. — Mas- 
ters v.  Lash,  61  Cal.  622,  624. 

167.  Under  no  system  of  pleading  Is 
proof  required  unless  denial  goes  to  sub- 
stance and  spirit  of  allegation  rather  than 
to  its  form  and  diction  as  alleged  "In  the 
petition." — Board  of  Education  v.  Prior,  11 
S.  D.  292,  77  N.  W.  106. 

168.  Allegations  of  pleading  are  taken 
most  strongly  against  pleader,  hence  it  Is 
necessary  that  allegations  and  denials  of 
matters  which  he  desires  to  put  in  issue  be 
made  with  distinctness  and  precision,  and 
without  evasion,  and  where  pleadings  are 
verified  it  Is  necessary  to  shape  their  al- 
legations  and   denials  so  as   to   correspond 


with   at    least   admitted   facts. — Landers    v. 
Bolton,  26  Cal.  398,  418. 

169.  Evasion  of  material  or  controlling 
allegation  of  complaint  is  a  significant  cir- 
cumstance against  defendant. — Baker  v. 
Baker,  13  Cal.  87,  98. 

170.  Same— As  to  rules  of  pleading  un- 
der our  system  intended  to  prevent  eva- 
sion, and  to  require  denial  of  every  specific 
averment  in  sworn  complaint  in  substance 
and  in  spirit,  and  not  merely  denial  of  its 
literal  truth,  and  whenever  defendant  fails 
to  make  such  denial  he  admits  averment. 
—Doll  v.  Good,  38  Cal.  287,  290. 

171.  Object  of  rules  of  pleading  is  to 
prevent  evasion  and  require  denial  of  every 
specific  averment,  and  this  in  Its  substance 
and  spirit  and  not  merely  denial  of  its  lit- 
eral truth,  and  defendant  is  held  to  admis- 
sion whenever  he  fails  to  make  such  denial. 
This  was  law  of  old  equity  system  of  plead- 
ing whose  rules  were  probably  most  perfect 
for  elucidation  of  truth  ever  devised,  and 
they  are  not  less  rules  of  our  present  sys- 
tem.— Blankman  v.  Vallejo,  15  Cal.  638,  644. 

172.  Same— Examples— Assignment. — At- 
tempted denial  of  assignment  of  note  al- 
leged In  complaint  as  follows,  "and  this  de- 
fendant further  answering  on  information 
and  belief  denies  that  said  R  for  valuable 
consideration  assigned  by  written  instru- 
ment indebtedness  due  upon  said  note"  is 
not  denial  of  averment.  If  it  can  be  con- 
sidered denial  at  all,  it  is  only  that  assign- 
ment was  In  writing  and  that  It  was  made 
for  valuable  consideration,  and  as  such  is 
insufficient  to  put  assignment  in  issue. — 
Randolph  v.  Harris,  28  Cal.  661,  666,  87 
Am.  Dec.  139. 

173.  Where  denial  of  assignment  to  and 
ownership  of  claim  sued  on  by  plaintiff,  is 
pregnant  with  admission  of  those  facts,  It 
is  unnecessary  to  introduce  any  evidence  on 
subject  of  assignment. — Newell  v.  Brill,  12 
Cal.   App.   61,   83   Pac.   76. 

174.  Same — Same — Authority    of    officers. 

— Denial  of  authority  of  officers  of  cor- 
poration to  execute  mortgage,  without  de- 
nial of  ratification  alleged,  does  not  raise 
material  Issue,  and  plaintiff  Is  entitled  to 
judgment.— Gribble  v.  Columbus  B,  Co.,  100 
Cal.    67,    75,   34   Pac.   627. 

175.  Same— Same— Contract  of  employ, 
ment. — Allegation  of  complaint  that  plain- 
tiff agreed  to  pay  defendant  five  dollars  per 
day  is  not  denied  by  averment  that  plain- 
tiff was  appointed  superintendent  for  de- 
fendant without  any  fixed  rate  of  compen- 
sation and  no  proof  of  agreement  need  be 
made. — Calkins  v.  Seabury-Calklns  Con. 
Min.    Co.,   6   S.   D.   299,    68   N.    W.    797. 

176.  Same  —  Same  —  Damages,  —  Denial 
that  plaintiff  suffered  damage  in  the  exact 
sum  claimed  in  complaint  Is  Insufficient, 
and  no  proof  of  damages  Is  required.— 
Huston  v.  Twin  &  City  Creek  T.  R.  Co.,  45 
Cal.    550,    553. 
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177.  In  action  for  damages  for  flowing" 
tailings  on  plaintiff's  land,  answer  deny- 
ing plaintiffs  and  alleging  defendant's  own- 
ership, and  denying  defendant  wrongfully 
allowed  said  tailings  to  flow  on  plaintiffs 
land,  does  not  admit  defendant  allowed 
tailings  to  flow  on  plaintiff's  land,  title  to 
land  being  itself  sufficiently  controverted. 
— Wood  v.  Richardson,  35  Cal.  149,  151. 


178.  Same— Same— Indebtedness. — Denial 
that  defendants  are  indebted  In  amount 
stated  in  complaint,  but  specifying  no 
amount  in  which  they  admit  themselves  to 
be  indebted,  is  evasive  and  can  be  given 
no  effect. — Hlgglns  v.  Wortell,  18  Cal.  380, 
333. 

17ft.     Same— Same— Labor    performed. — In 

action  to  enforce  laborer's  lien  on  mining 
claim  "denial  that  plaintiff  and  his  several 
assignors  did  work  and  labor  for  said  A, 
and  that  said  A  is  Indebted  to  them  for  the 
same  the  several  sums  of  money  averred 
in  complaint,"  and  also  denial  that  plain- 
tiff has  any  lien  upon  mine,  is  insufficient 
as  answer;  first  denial  amounting  to  noth- 
ing more  than  denial  that  work  was  done 
for  A,  or  that  he  is  indebted  to  plaintiff 
in  sum  named,  and  by  no  reasonable  intend- 
ment can  it  be  held  denial  that  labor  was 
performed  on  mining  claim  as  averred  in 
complaint,  and  denial  that  plaintiff  has  lien 
upon  claim  is  but  denial  of  conclusion  of 
law. — Bradbury  v.  Cronise,  46  Cal.  287,  289. 

180.  In  action  to  foreclose  lien,  denial 
that  plaintiff  did  work  "as  a  miner"  is 
equivocal  and  evasive,  and  raises  no  issue. 
— Curnow  v.  Happy  Valley  B.  G.  A  H.  Co., 
68  Cal.   262,  265,  9  Pac.   149. 


181.  Same— Same— Notice. — Denial  that 
defendant,  lndorser,  had  due  or  legal  no- 
tice of  presentation  of  note  to  maker,  and 
non-payment  thereof  is  not  sufficient  to  put 
those  facts  in  issue. — Young  v.  Miller,  63 
Cal.   302. 


182.  Same  —  Same  —  Onldal  act. — Denial 
that  official  act  alleged  was  originally  per- 
formed by  officer  in  his  official  capacity  is 
evasive  and  bad. — Shepard  v.  McNeil,  38 
Cal.  72.  76. 

188.  Same— Same— Payment. — "And  deny 
that  no  part  of  principal  sum  mentioned 
in  said  promissory  note  has  been  paid,  and 
deny  that  whole  of  principal  sum  and  in- 
terest has  not  been  paid,"  is  insufflcent  as 
denial  of  allegation  of  non-payment.  The 
•denial  is  evasive,  as,  if  any  portion  of  prin- 
cipal sum,  however  small,  had  been  paid, 
denial  might  truthfully  be  made  in  that 
form. — Westbay  v.  Gray,  116  Cal.  660,  662, 
48    Pac.    800. 

184.  Same  —  Same  —  Value.  —  Denial  of 
value  in  language  of  complaint  Is  evasive 
and  of  no  effect. — Marsters  v.  Lash,  61  Cal. 
622,  634. 

185.  Errors  disregarded— Unlens  affecting 
material  rights. — As  to  generally,  see,  post, 
5  475  and   note. 


186.  Eaeheated  estate— Answer  In  pro- 
ceedings relative  to. — As  to  generally,  see, 
post.   S  1271  and  note. 

187.  Evidence  Answer  la  not  for  de- 
fendant.— Equity  rule  requiring  two  wit- 
nesses to  overcome  answer  does  not  prevail 
in  this  state.  Answer  Is  not  evidence  for 
defendant,  but  only  a  pleading. — Cordier 
v.  Schloss,  12  Cal.  143;  Bostic  v.  Love,  16 
Cal.  70,  73. 

188.  Same— As  against  defendant. — An- 
swer is  no  proof  for  defendant  under  our 
statute,  but  his  admission  of  fact  stated  in 
bill  is  conclusive  evidence  against  him  and 
admission  in  answer  can  be  availed  of  by 
plaintiff  without  entitling  defendant  to  ad- 
mission of  whole  answer  as  proof. — Blank- 
man  v.  Vallejo,  15  Cal.  638,  645. 

189.  Execution  of  deed  admitted  in  an- 
swer which  has  been  superseded  by  an 
amended  answer  may  be  proved  by  original 
answer. — Gale  ▼.  Shillock,  4  Dak.  182,  29 
N.  W.  661. 


190.  Same— Amended  answer  supersedes 
original,  and  admissions  contained  in  origi- 
nal can  not  thereafter  be  given  in  evidence. 
— Mecham  v.  McKay,  37  Cal.  154,  165; 
Ralphs  v.  Hensler,  114  Cal.  196,  198,  45  Pac. 
1062;  Miles  v.  Woodward,  116  Cal.  308,  316, 
46  Pac.  1076. 

101.  Same— Matters  of,  require  no  an- 
swer.— An  answer  to  ultimate  facts  alone 
forms  an  issue. — Moore  v.  Murdock,  26  Cal. 
514,  515,  525;  Siter  v.  Jewett,  33  Cal.  92,  96; 
Wormouth  v.  Hatch,  33  Cal.  121,  128. 

102.  Exception— In  contract. — In  action 
for  breach  of  contract  to  construct  build- 
ing within  certain  time,  proposition  that 
delay  was  excused  by  virtue  of  provision 
of  contract,  is  matter  of  defense,  and 
should  be  pleaded  in  answer. — Adams  v. 
Haigler,   123  Ga.  659,  51  S.  E.  638. 

103.  Exhibits  attached  to  pleading- 
Copy  of  note  referred  to  in  body  of  plead- 
ing, annexed  to  it,  may  properly  be 
referred  to  for  ascertaining  "words  and  fig- 
ures" and  form  of  note.  It  was  properly 
annexed  to  complaint  for  purpose  of  in- 
forming defendant  of  its  form  and  con- 
tents, and  unless  denied  by  verified  answer 
its  genuineness  and  due  execution  in  form 
exhibited  are  admitted  for  all  purposes  of 
trial. — Ward  v.  Clay,  82  Cal.  502,  505,  23 
Pac.  50,  227. 

194.  Matters  of  substance  must  be  al- 
leged In  direct  terms  and  not  by  way  of 
recital  or  reference,  much  less  by  exhibits 
merely  attached  to  pleading.  Whatever  is 
essential  element  to  cause  of  action  must  be 
presented  by  distinct  averment  and  can  not 
be  left  to  inference  to  be  drawn  from  con- 
struction of  document  attached  to  plead- 
ing.— Burkett  v.  Griffith,  90  Cal.  532,  541, 
25  Am.  St.  Rep.  151,  13  L.  R.  A.  707.  27  Par. 
527:  Hibernia  Sav.  A  L.  Soc.  v.  Thornton. 
117  Cal.  481,  482,  47  Pac.  573. 
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195.  Matters  of  substance  can  not  be 
omitted  from  pleading  and  their  place  sup- 
plied only  by  reference  to  recitals  found  in 
instrument  attached  as  exhibit. — Mayor  of 
Lob  Angeles  v.  Signoret,  50  Cal.  298,  299. 

196.  Written  instrument  may  be  set  out 
in  full  In  pleading,  or  may  be  annexed  as 
exhibit  and  made  part  of  pleading:  by 
proper  reference.  In  each  case  cqpy  Is  part 
of  pleading  and  only  difference  is  arrange- 
ment or  sequence  of  parts,  and  it  is  entirely 
unimportant  upon  question  whether  plead- 
ing states  cause  of  action.  This  does  not 
mean  that  party  may  plead  matters  of  mere 
evidence.  The  instrument  must  be  one  on 
which  action  or  defense  is  founded,  and 
must  be  free  from  defect  or  ambiguity;  If 
not  pleader  must  put  some  construction 
upon  it  by  averment. — Lambert  v.  Haskell, 
80  Cal.  611,  613,  22  Pac.  327;  Ward  v.  Clay. 
82  Cal.   502,  506,  28  Pac.   50,  327. 

197.  Extension  of  time— Not  given  whes. 
— Time  to  answer  is  not  extended  by  and 
during  pendency  of  motion  to  quash  service 
of  summons. — Garvle  v.  Greene,  9  S.  D.  608, 
70  N.  W.   847. 

A»  to  extension  of  time  to  answer,  etc., 
see,    post,    §  1054    and    note. 

An  to  extension  of  time  when  last  day 
falls  on  Sunday,  see,  ante,  §  18  and  note; 
Kerr's  Cyc.  Civ.  Code,  2d  ed.,  8 11,  note 
par.  7;  also  14  L.  R.  A.  120. 

198.  Facts  not  denied  In  answer— Deemed 
admitted  when.  —  Where  the  complaint 
wherein  certain  facts  are  alleged  is  verified, 
and  the  answer  does  not  deny  them,  they 
are  deemed  admitted. — Rose  v.  Lelande,  20 
Cal.   App.   502,   129   Pac.   599,   600. 

199.  An  allegation  in  a  complaint  stand- 
ing undenled  by  the  answer  must  be  taken 
as  true. — Blanck  v.  Commonwealth  Amuse- 
ment Corp.,  19  Cal.  App.  720,  127  Pac.  805, 
808. 

200.  Where  the  defendant  tenant  does 
not  deny  the  allegation  that  he  was  holding 
over  against  the  will  and  consent  of  the 
plaintiff  landlord,  such  failure  amounts  to 
an  admission  that  he  knew  there  was  no 
waiver  and  no  continuation  of  the  tenancy 
so  far  as  the  plaintiff  was  concerned. — 
Alden  v.  Mayfleld,  164  Cal.   6,   127  Pac.   45. 

201.  Fictitious  name— Designating  de- 
fendant »T. — As  to  generally,  see,  post,  §  474 
and  note. 

202.  Filing  and  serving  of  answer— As  to 
generally. — See,    post,    §  465    and    note. 

As  to  filing  and  serving  of  papers  gen- 
erally* see,  post,   §§  1010-1017  and  notes. 

208.  Filing  amended  answer— Without 
leave  of  eoort. — An  amended  answer,  filed 
without  leave  of  court  after  issue  has  been 
joined,  may  be  stricken  from  the  files. — 
Worley  v.  Spreckels  Bros.  Com.  Co.,  163  Cal. 
60,    124   Pac.    697. 

See  par.  39,  this  note. 

204L  Foreclosure  of  mortgage  Answer 
setting  np  menace,  duress,  and  fraud. — An 


allegation  in  an  answer  to  an  action  to 
foreclose  a  mortgage  that  the  note  and 
mortgage  were  obtained  by  the  means  of 
menace,  duress  and  fraud  exercised  upon 
the  defendant  by  her  attorney,  is  insuffi- 
cient to  raise  an  issue  or  present  a  defense, 
and  a  judgment  in  favor  of  the  defendant 
in  such  an  action  is  not  supported  from  the 
findings  of  the  exercise  of  menace,  duress 
and  fraud. — Metropolis  Trust  &  Sav.  Bank 
v.  Monnier,  147  Pac.   265. 

As  to  foreclosure  of  mortgages,  see,  post. 
55  726-729  and  notes. 

205.  Form  of  denial— In  general. — Com- 
mencing answer  by  statement  that  defend- 
ant for  answer  says  he  denies,  etc.,  is  de- 
nial, and  not  only  an  assertion  on  part  of 
defendant  that  he  denies.  Such  form  of 
answer  is  good. — Bspinosa  v.  Gregory,  40 
Cal.  58,  62. 

As  to  forms  and  rules  of  pleading  pre- 
scribed by  code. — See,  ante,  §  421  and  note. 

206.  Defendant  is  not  required  to  deny 
allegations  in  any  more  specific  language 
than  that  in  which  they  are  set  forth  in 
complaint,  and  hence,  where  complaint 
merely  alleges  that  defendant  is  indebted 
to  plaintiff,  denial  of  indebtedness  makes 
material  issue  and  is  sufficient. — McDonald 
v.  Pacific  Debenture  Co.,  146  Cal.  667,  669, 
80  Pac.  1090. 
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207.  Same— Literal  denial  as  to  width 
and  depth  of  ditch  as  alleged  in  complaint 
would  be  insufflcent  standing  alone,  but 
followed  by  "but  on  contrary  defendant  al- 
leges that  said  ditch  is  no  wider  nor  is  It 
any  deeper  than  it  was  when  it  was  first 
constructed,"  is  sufficient  to  raise  Issue. — 
Burris  v.  People's  Ditch  Co.,  104  Cal.  248. 
263,   37   Pac.  922. 

208.  Same  —  May  ne  affirmative.  —  Tra- 
verse heed  not  be  expressed  in  negative 
words.  Averment  in  answer  to  contrary  of 
what  is  alleged  in  complaint  is  equivalent 
to  denial. — Stetson  v.  Briggs,  114  Cal.  511, 
516,   46   Pao.   608. 

209.  Fact  that  traverse  is  affirmative 
and  not  negative  in  form  does  not  destroy 
its  force  nor  change  its  essential  nature. 
—Scott  v.  Wood,  81  Cal.  398,  404,  22  Pac. 
871. 

210.  Answer  is  sufficient  if  it  states  facts 
inconsistent  with  allegations  of  complaint, 
and  which,  if  true,  would  defeat  plaintiff's 
right  to  recover. — Pflster  v.  Wade,  69  Cal. 
188,  137,  10  Pac.  369. 

211.  It  is  not  essential  that  defense 
should  be  expressed  in  negative  words,  and 
averment  in  answer  to  contrary  of  what  is 
alleged  in  complaint  is  equivalent  to  denial. 
— Perkins  v.  Brock,  80  Cal.  320,  322,  22  Pac* 
194. 

212.  Any  form  of  denial  which  fairly 
meets  and  traverses  allegation  is  admissi- 
ble. Form  of  denial,  If  not  evasive,  is  Im- 
material.   It  may  be  direct  denial,  or  an  as- 
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eertion  to  contrary  of  what  plaintiff  alleges. 
—Hill  v.  Smith,  27  Cal.  476,  480. 

213.  Any  allegation  in  answer  which,  if 
found  true,  necessarily  shows  allegation  of 
complaint  as  to  same  matter  is  untrue,  is 
good  traverse  and  sufficient  as  denial. — 
Burris  v.  People's  Ditch  Co.,  104  Cal.  248, 
253,  37  Pac.  922. 

214.  Affirmative  allegation  may  be  tra- 
versed In  pleading  by  affirmative  averment 
inconsistent  with  it. — Siter  v.  Jewett,  33 
Cal.  92,  96;  Churchill  v.  Baumarin,  95  Cal. 
541,    545,   30   Pac   770. 

215.  Issue  is  made  up  when  proposition 
Is  affirmed  on  one  side  and  denied  on  other, 
and  it  is  immaterial  whether  denial  pro- 
ceeds or  follows  affirmation.  Where  nega- 
tive allegation  is  necessary  in  statins  cause 
of  action,  it  must,  of  course,  precede  an 
averment  of  fact  negatived,  but  its  position 
upon  record  does  not  render  it  inoperative 
or  useless.  It  constitutes  basis  of  issue 
joined  by  subsequent  averment,  and  latter 
operates  as  traverse  and  not  as  an  aver- 
ment of  new  matter. — Prisch  v.  Caler,  21 
Cal.  71,  75. 

216.  Former    recovery  —  Is  mew  natter* 

and   must   be   specially   pleaded. — Piercy   v. 
Sabin,  10  Cal.   22,  31,   70  Am.  Dec.   692. 

217.  Former  Judgment,  to  be  availed  of 
as  defense  to  another  action,  must  be  spe- 
cially pleaded. — Cave  v.  Crafts,  53  Cal.  135; 
Brown  v.  Campbell,  110  Cal.  644,  649,  43 
Pac.  12;  McLean  v.  Baldwin,  136  Cal.  566, 
569,  69  Pac.  269. 

218.  Fraud— Most  be  alleged.  —  Facts 
constituting  fraud  relied  upon  must  be 
set  up  in  pleading. — Ricketts  v.  Crewdson, 
13  Wyo.   284,  79  Pac.  1042,  81  Pac.   1. 

219.  Want  of  consideration,  and  that 
note  was  secured  by  fraud  pleaded  in  gen- 
eral terms,  is  not  sufficient  defense  to  ac- 
tion on  note.  Circumstances  under  which 
note  was  given,  and  facts  which  constitute 
fraud,  must  be  set  up. — Gushee  v.  Leavitt, 
5  Cal.   160,   161. 

220.  Averment  that  passage  and  ap- 
proval of  ordinance  of  city  alleged  in  com- 
plaint was  procured  by  false  and  fraudulent 
representations,  but  without  stating  any 
fact  falsely  or  fraudulently  stated,  or  from 
which  inference  might  be  drawn,  is  insuffi- 
cient to  raise  or  close  an  issue. — People  ex 
rel.  Central  Pac.  R.  Co.  v.  Board  of  Super- 
visors, 27  Cal.  656,  675. 

221.  Same— Exemption  from  three-year 
period. — Where  plaintiff  sues  on  ground  of 
fraud,  and  seeks  exemption  from  the  three- 
year  period  of  limitation,  he  must  not  only 
show  that  he  did  not  discover  the  fraud 
until  the  expiration  of  the  three-year 
period,  but  that  it  was  committed  under 
such  circumstances  that  he  could  not  be 
presumed  to  have  known  it  at  the  time,  and 
he  must  set  forth  how  and  when  knowledge 
thereof  first  came  to  him. — Galusha  v. 
Fraser,  178  Cal.  663,  174  Pac  311. 
C  C.  P.— 58 


222.  General  denial— Common-law  rale 
naa  been  changed  as  to  what  could  be 
proved  under  general  issue  so  that  by  our 
system  a  special  defense  must  be  specially 
pleaded  and  general  denial  puts  in  issue 
only  material  allegations  of  complaint. — 
Mlchalitschke  v.  Wells  F.  Co.,  118  Cal.  683, 
689,   60  Pac.   847. 

223.  General  denial  has  not  same  influ- 
ence as  general  issue  at  common  law. — 
Piercy  v.  Sabin,  10  Cal.  22,  31,  70  Am.  Dec. 
692,  overruling  Gavin  v.  Annan,  2  Cal.  494; 
McLarren  v.  Spalding,  2  Cal.  510. 

224.  Same— Aa  to  effect  of. — Under  gen- 
eral denial  defendant  may  prove  all  facts 
tending  to  negative  allegations  of  com- 
plaint. It  puts  in  issue  existence  at  any 
time  of  cause  of  action  alleged  and  admits 
all  evidence  tending  to  establish  such  de- 
fense.— Mauldln  v.  Ball,  5  Mont.  96,  99,  1 
Pac.   409. 

225.  Same— Appointment  to  office. — Gen- 
eral denial  to  unverified  complaint  by  ad- 
ministrator puts  in  issue  appointment, 
qualification,  etc.,  of  plaintiff. — Pennie  v. 
Hlldreth,  81  Cal.  127,   132,  22  Pac.  398. 

22*.  Same— Assignment. — Material  issue 
of  assignment  of  cause  of  action  to  plaintiff 
is  raised  by  general  denial  of  unverified 
complaint.  Assignment  is  part  of  cause  of 
action,  and  not  only  right  of  plaintiff  to  sue, 
or  his  legal  capacity  to  sue,  and  therefore 
it  is  incumbent  upon  plaintiff  to  prove  as- 
signment.— Brown  v.  Curtis,  128  Cal.  193, 
195,    60   Pac.    773. 

227.  Same  —  Ejectment. — In  ejectment 
defendant  may,  under  general  denial,  show 
consideration  of  deed  upon  which  plaintiff 
bases  title  and  right  of  entry  was  illegal 
and  deed  void. — Sparrow  v.  Rhoades,  76 
Cal.  208,  210,  9  Am.  St.  Rep.  197,  18  Pac. 
245. 

228.  Same— Foreclosnre. — General  denial 
puts  in  issue  every  material  allegation  of 
complaint  and  general  denial  by  defendant 
in  action  to  foreclose  lien,  who  is  alleged 
to  have  interest  subject  to  Hen,  puts  in 
issue  question  as  to  whether  or  not  his  in- 
terest is  subsequent  to  plaintiff's  lien. — 
Elder  v.  Spinks,  53  Cal.  293.  294. 

228.  Same— Form  of. — "That  defendant 
denies  each  and  every  material  allegation 
in  said  complaint,  except  as  hereinafter 
specifically  admitted"  is  insufficient  as  gen- 
eral denial. — Mead  v.  Pettigrew,  11  S.  D 
629,  78  N.  W.  945. 

230.  Same— la  verified  answer. — General 
denial  In  verified  answer  is  not  permissible, 
and  will  be  stricken  out. — People  v.  Hagar, 
62  Cal.  171,  182. 

281.     Same— Low   of   goods    by   carrier. — 

Under  general  issue  in  action  against  car- 
rier for  loss  of  goods,  only  reception  of 
goods  by  carrier,  their  loss  and  their  actual 
value  are  in  issue,  and  as  to  issue  of  value 
under  such  denial  the  defendant  could  only 
prove  that  real  value  was  less  than  amount 
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stated  in  complaint,  and  could  not  prove  he 
was  not  liable  for  full  value  if  such  value 
turned  out  to  be  more  than  that  named  in 
special  contract  with  shipper.  —  Michalit- 
achke  v.  Wells  F.  &  Co.,  118  Cal.  683,  689, 
50  Pac.  847. 


282.  Sane— Promissory  notes* — General 
denial  to  unverified  complaint  on  promis- 
sory note  puts  in  issue  all  allegations  of 
complaint  except  due  execution  of  note,  and, 
therefore.  Judgment  can  not  be  rendered 
against  defendant  upon  pleadings. — Hast- 
ings v.  Dollarhide,  18  Cal.  890,  391;  Davanay 
V.   Eggenhoff,   43   Cal.   896,   397. 

233.  General  denial  to  unverified  com- 
plaint on  promissory  note  can  not  be 
stricken  out  as  sham  on  motion  of  plain- 
tiff based  on  affidavits,  as  defendant  has 
right  to  put  plaintiff  to  proof  of  his  de- 
mand, and  require  that  he  establish  it  by 
evidence  admissible  for  such  purpose.  Ex 
parte  affidavit  is  not  such  evidence. — Fay 
v.   Cobb,  51   Cal.  313,  316. 

234.  General  denial  of  all  allegations  of 
unverified  complaint  on  promissory  note  is 
equivalent  to  general  issue  at  common  law, 
and  ought  not  to  be  stricken  out  as  sham 
or  frivolous;  under  it  payment  or  failure  of 
consideration  may  be  proved,  and  it  admits 
nothing,  under  statute,  but  due  execution 
of  instrument  declared  on. — Brooks  v.  Chil- 
ton, 6  Cal.  640,  642. 

235.  Same— Quieting  title. — General  de- 
nial to  unverified  complaint  to  quiet  title 
puts  in  issue  plaintiff's  interest  In  or  own- 
ership of  land. — Pennie  v.  Hildreth,  81  Cal. 
127,   132,   22  Pac.   398. 

286.  Same— Sham,  remedy. — General  de- 
nial falsely  interposed  may  be  characterized 
as  sham,  but  can  not  be  disposed  of  by 
court  in  summary  manner  by  motion  to 
strike  out  in  advance  of  trial.  Defendant 
has  right  to  put  plaintiff  to  proof  of  his  de- 
mand and  require  that  he  establish  it  by 
evidence  admissible  for  that  purpose  and 
not  by  ex  parte  affidavits. — Fay  v.  Cobb,  61 
Cal.  313,  315. 

287.  Same— To  unverified  complaint. — 
When  the  complaint  is  not  verified,  the 
general  denials  of  the  answer  put  in  issue 
all  the  material  allegations. — Mentone  Irr. 
Co.  v.  Redlands  Electric  I*  &  P.  Co.,  155 
Cal.  325,  100  Pac.  1082. 

As    to    denial    of   verified    complaint*   see 

pars.    127,    238,    this    note. 

As  to  new  matter  In,  see  pars.  329-856, 
this    note. 

238.  Same— To  verified  complaint. — Gen- 
eral denial  of  all  allegations  of  verified 
complaint  followed  by  separate  general  de- 
nial of  each  specific  allegation  is  not  suffi- 
cient to  raise  issue  upon  any  fact  stated 
in  complaint. — Hensley  v.  Tartar,  14  Cal. 
508,  509. 

See,  also,  pars.  127,  337,  this  note. 

239.  Same— Want    of    legal    capacity    to 

sue  1p  personal  disability  that  may  or  may 


not  be  set  up  by  defendant.  General  de- 
nial does  not  raise  this  issue. — California 
Steam  Nav.  Co.  v.  Wright,  8  Cal.  685,  590; 
White  v.  Moses,  11  Cal.  69,  70;  Bank  of 
Shasta  v.  Boyd,  99  Cal.  604,  606,  34  Pac. 
337;  Brown  v.  Curtis,  128  Cal.  193,  196,  60 
Pac.    773. 


240.     General    verdict  —  When 
fects    In    answer    or    other    pleadings. — See 
note   1   Am.  Dec.   210. 


241.  Guardian— Allegation  of  dne 
potntment  of— Denial  on  information  and 
belief  insufficient  to  raise  Inane* — In  an  ac- 
tion by  a  guardian  where  the  complaint 
alleges  the  due  appointment,  qualification 
and  acting  of  the  person  of  the  plaintiff 
as  guardian  of  an  estate  of  a  minor  this 
constitutes  a  sufficent  averment  of  the  of- 
ficial capacity  of  the  plaintiff,  in  the  ab- 
sence of  a  special  demurrer;  an  answer 
denying  the  appointment  and  qualification 
for  lack  of  information  and  belief  is  insuf- 
ficient to  put  the  question  of  appointment 
in  issue,  because  the  matter  of  appoint- 
ment is  of  public  record,  and  without  ap- 
propriate denial  stands  admitted.  —  Lamp- 
ton  v.  Davis  Standard  Bread  Co. — Cal.  App. 
— ,  191  Pac.  710,  applying  the  doctrine  in 
Mulcahy  v.  Buckley,  100  Cal.  484,  487,  36 
Pac.  144;  Mullally  v.  Townshend,  119  Cal. 
47,  54,  60  Pac  1066;  Mendocino  County  v. 
Peters,  2  Cal.  App.  24,  28,  82  Pac  1122. 

242.  Guardian  ad  litem— To  answer  for 
a  dependent  person. — As  Is  generally,  see, 
99  372,   373  and  notes. 

248.  Immaterial  or  unessential  allega- 
tion—Is one  which  can  be  stricken  from 
pleading  without  leaving  it  insufficient. 
Following  question  will  determine  in  every 
case  whether  an  allegation  be  material: 
"Can  it  be  made  subject  of  a  material 
issue?"  In  other  words:  "If  It  be  denied 
will  the  failure  to  prove  it  decide  case 
in  whole  or  in  part?"  If  it  will  not,  then 
facts  alleged  are  not  material. — Green  v. 
Palmer,  16  Cat  411,  412,  414,  76  Am.  Dec 
492,   496. 

244.  In  action  to  enjoin  defendants  from 
working  mining  claim,  answer  setting  up 
verbal  contract  authorizing  defendants  to 
enter  upon  and  extract  ore  from  claim, 
and  allegation  in  connection  therewith 
that  defendants  by  preliminary  injunction, 
granted  in  case  had  been  prevented  from* 
working  mine,  and  were  thereby  damaged 
in  sum  of  ten  thousand  dollars,  is  imma- 
terial, such  being  matters  proper  for  an 
action  on  injunction  bond. — Wheeler  v. 
West,  78  Cal.  96,  97,  20  Pac.  46. 

245.  Same— Denial  of  makes  no   Issue. — 

Mere  denial  that  plaintiff  is  owner  of  note 
sued  on,  which  appears  to  have  been  made 
to  plaintiff,  tenders  no  material  issue  and 
is  irrelevant. — Wedderspoon  v.  Rogers,  32 
Cal.  569,  670,  572;  Poorman  v.  Mills,  35  Cal. 
118,  119,  121,  95  Am.  Dec.  90;  Trost  v.  Har- 
ford,  40   Cal.    165,   166;   Monroe  v.   Fohl,   72 
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Cal.  568,  570,  14  Pac.  514;  Bank  of  Shasta 
v.  Boyd,  99  Cal.  604,  606,  34  Pac.  387. 

246.  Denial  of  allegations  of  indebted- 
ness as  to  time,  amount,  work,  etc.,  in  very- 
words  of  complaint,  raises  immaterial  issue 
instead  of  meeting  substantial  matter,  and 
is  therefore  insufficient. — Caulfleld  V.  Sand- 
ers, 17  Cal.  569,  571. 

247.  Denial  of  immaterial  on  non-essen- 
tial allegation  of  complaint  does  not  raise 
issue;  e.  g.  in  action  for  money  had  and 
received,  denial  that  defendant  received 
amount  in  "gold  coin"  raises  no  issue,  but 
admits  receipt  of  money  in  some  other  law- 
ful coin. — Lefflngwell  v.  Griffing,  31  Cal.  231, 
232. 

248.  Same— Need  not  be  denied. — Failure 
to  deny  immaterial  allegation  of  complaint 
does  not  admit  same.  Allegations  of  com- 
plaint for  purpose  of  intercepting  and 
cutting  off  defense  are  superfluous  and 
immaterial  and  do  not  call  for  answer  by 
defendant. — Can  field  v.  Tobias,  21  Cal.  349, 
351. 

249.  Immaterial  allegation  of  complaint, 
such  as  mere  matters  of  evidence,  requires 
no  answer.  If  plaintiff  requires  testimony 
of  defendant,  the  proper  mode  is  to  put 
him  on  stand  as  witness.  He  is  not  bound 
to  answer  matters  of  evidence  which  plain- 
tiff chooses  to  allege. — Recouillat  v.  Rene, 
32  Cal.  460,  453. 

250.  Defendant  need  not  answer  imma- 
terial averments  of  complaint;  if  he  do  so, 
both  complaint  and  answer,  so  far  as  they 
relate  thereto,  must  be  disregarded  when 
sufficiency  of  pleading  or  issues  are  brought 
in  question. — Jones  v.  City  of  Petaluma,  36 
Cal.  230,  233. 

* 

251.  Immaterial  allegations  of  complaint 
need  not  be  answered,  and  whether  contro- 
verted by  answer  or  not,  go  for  nothing. — 
Doyle  v.  Franklin,  48  Cal.  637,  539. 

252.  Inconsistent  allegation*  of  com- 
plaint—Denial      of      either      statement. — If 

complaint  alleges  fact  and  then  in  same 
count  alleges  contrary  (the  latter  allega- 
tion not  being  of  mere  evidence),  and  de- 
fendant does  not  choose  to  demur,  it  is 
sufficient  to  deny  statement  which  he 
wishes  to  controvert,  leaving  other  unno- 
ticed. In  some  cases  denial  of  one*  state- 
ment would  be  construed  as  affirmation  of 
other. — Perkins  v.  Brock,  80  Cal.  320,  821, 
22  Pac.  194. 

253.  Incorporation  of  plaintiff— Denial 
of  forma  no  material  Isaac  when  defend- 
ant is  estopped  from  denying  due  incor- 
poration by  reason  of  having  dealt  with 
plaintiff  as  corporation. — Raphael  W.  &  Co. 
v.  Crittenden,  139  Cal.  488,  490,  73  Pac. 
238;  Palatine  Ins.  Co.  v.  Santa  Fe  Merc.  Co., 
13  N.  M.   241,   82   Pac.   363. 

254.  Indefinite  averment— In  the  ab- 
sence of  a  special  demurrer  an  indefinite 
.averment  in  the  answer  may  be  made  def- 
inite and  specific  by  proof,  so  as  to  support 
.a    finding   couched    in    definite   and   specific 


terms. — Armstrong  v.  Garate,  15  Cal.  App. 
61,  113  Pac.  698. 

As.  to  sufficiency  of  answer*  see  pars. 
431-441,  this  note. 

258.  Independent  defense  —  Mast  be 
pleaded  to  be  available  In  salt  on  contract. 

— Where  plaintiff  in  an  action  for  specific 
performance  of  a  contract  to  convey  real 
property  agreed  that  the  last  payment 
should  be  upon  the  condition  that  certain 
improvements  were  made  within  a  stipu- 
lated time,  the  fact  that  such  improvements 
were  made  after  the  expiration  of  the  time 
agreed  could  not  be  shown  under  the  con- 
tract but  should  have  .been  pleaded  as  an 
independent  defense.  In  the  absence  of 
such  a  plea,  the  defense  of  estoppel  could 
not  be  considered. — Stevens  v.  Los  Angeles 
Dock  &  Terminal  Co.,  20  Cal.  App.  743, 
130  Pac.   197,   200. 

256.  Inducement-— Matters  of  may  be 
properly  pleaded  to  enable  court  to  deter- 
mine whether  or  not  prima  facie  case  is 
presented;  but  facts  thus  stated  are  not 
deemed  material  and  need  not  be  denied. — 
Gardner  v.  McWilllams,  42  Ore.  14,  69  Pac. 
915;  Fleishman  v.  Meyer,  46  Ore.  267,  80 
Pac.   209. 

257.  Infant,  Insane,  or  Incompetent  per- 
son—To answer  by  guardian. — As  to  gener- 
ally,  see,  ante,   9  372  and  note. 

258.  Inference  —  Matters  of.  —  Pleading 
should  state  expressly  in  direct  terms 
facts  constituting  cause  of  action  or  de- 
fense, leaving  no  essential  fact  in  doubt  or 
to  be  Inferred  or  deduced  by  argument  from 
other  facts  which  are  stated.  As  inference, 
argument  and  hypothesis  can  not  be  toler- 
ated in  pleading.  Rule  which  permits 
pleader  to  declare  upon  contract  in  haec 
verba  is  and  must  be  limited  to  cases 
where  instrument  set  out  contains  formal 
contract  showing  in  express  terms  prom- 
ises and  undertakings  upon  both  sides,  and 
does  not  extend  to  mere  notes  or  memo- 
randa made,  not  as  constituting  formal 
contract,  but  merely  for  purpose  of  provid- 
ing written  evidence  of  its  terms  sufficient 
to  take  it  out  of  statute  of  frauds. — Joseph 
v.   Holt,    37   Cal.    260,    255. 

259.  Essential  facts  must  be  stated  di- 
rectly in  unequivocal  language,  and  not  left 
to  be  inferred. — Moore  v.  Besse,  30  Cal. 
670,  573. 

260.  "Information  and  belief,"  denial  on 
—As  to  object  of  rale. — Answer  upon  infor- 
mation and  belief  must  be  upon  both  in- 
formation and  belief.  Object  of  statute  is 
to  sift  conscience  of  defendant  and  obtain 
his  belief.  He  must  answer  according  to 
his  belief,  whether  that  belief  be  founded 
upon  sufficient  or  Insufficient  information. 
The  word  "belief,"  as  used  in  statute,  is 
to  be  taken  in  its  ordinary  sense,  and  means 
actual  conclusion  of  defendant  drawn  from 
information.  There  is  clear  distinction  be- 
tween positive  knowledge  and  mere  belief, 
and    they    can    not    both    exist    together. — 
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see    pars. 


Humphrey*  v.  McCall,  9  Cal.  59.  62,  70  Am. 
Dec.   621. 

Am   to  dental   mm  Information   and   belted 

see,  alao,   pars.   128-1 37,  this  note. 

Am    to    snmeleney    of 
481-441,  this  note. 

As  to  when   defendant  may  dear  on 
formation  and  belief,  see  note  70  Am.  Dec 
626,    631,   682. 

261.  Same— Belief  nrast  be  stated— Ob- 
Jeet  of  rale. — Object  In  requiring:  defendant 
to  state  his  belief  is  to  dispense  with  neces- 
sity of  proof  on  part  of  plaintiff.  If  he  ad- 
mits that  he  believes  fact  to  be  true  it 
stands  as  confessed.  Clear  result  is  that  de- 
fendant must  state  his  actual  belief, 
whether  founded  upon  mere  hearsay  evi- 
dence, general  report,  or  other  informa- 
tion; and  when  he  does  so  state  It  he  is 
precluded  from  controvert  ins;  alleged  fact 
which  he  believes  but  does  not  know  to 
exist.  Practical  result  is  that  plaintiff  may 
establish  legal  existence  of  fact  not  known 
to  defendant  by  defendant's  mere  belief 
based  upon  Incompetent  evidence.  Statute 
changes  law  of  evidence  in  favor  of  plain- 
tiff and  against  defendant.  It  permits 
plaintiff  to  verify  his  complaint;  and  then 
defendant  is  compelled  to  state  his  belief 
as  to  facts  he  does  not  know  to  exist. 
When  these  facts  are  alleged  and  sworn  to 
by  plaintiff  upon  his  own  knowledge,  de- 
fendant is  compelled  either  to  believe  them 
to  be  true  or  to  believe  plaintiff  guilty  of 
perjury.— Humphreys  v.  McCall,  9  Cal.  59, 
68,  70  Am.  Dec  621. 

262.     Same— Same— -Upon     what     may    be 
founded. — Belief      upon      which      defendant 
makes    his    answer    may   be    founded    upon 
statement    of    others    not    competent    wit- 
nesses and  not  under  oath  and  not  there- 
fore legal  testimony  to  prove  fact  in  court 
if    denied.      Yet    if    defendant    aver    belief 
from    fact   of    this    incompetent    testimony, 
he  must  state  it  in  making  his  answer,  but 
can  not  undertake  to  decide  whether  infor- 
mation   upon    which    his    belief   is    founded 
was    legal    testimony    or    otherwise.      He 
must  state  facts  only,  and  fact  of  his  belief 
Is  the  only  matter  known  to  him.     If  per- 
mitted to  Judge  as  to  legal  competency  of 
information  upon  which  his  actual  belief  is 
founded,  then  object  of  statute  in  requiring 
him  to  answer  according  to  his  belief  would 
be   defeated. — Humphreys  v.  McCall,   9  Cal. 
59,   68,    70   Am.   Dec.   621. 

268.  Same— Condition  of  property. — That 
certain  appliances  are  attached  to  realty, 
and  therefore  fixtures  can  not  be  denied 
upon  information  and  belief  by  one  in  pos- 
session of  the  property,  as  he  must  be  pre- 
sumed to  know  its  condition. — Qribble  v. 
Columbus  Brewing  Co.,  100  Cal.  67.  75,  84 
Pac.  527. 

264.  Same  —  Corporations.  —  Facts  pre- 
sumptively within  defendant's  knowledge 
must  be  answered  positively,  and  denial 
of  such  facts  upon  information  and  belief 


will  be  treated  as  evasion,  and  this  rule 
applies  as  well  to  corporations  and  their 
officers  as  to  natural  Individuals. — Love- 
land  v.  Garner,  74  Cal.  298,  800,  15  Pac. 
844. 
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— Administrator  may  deny  on  information 
and  belief  allegation  that  his  intestate  exe- 
cuted certain  deeds. — Tompson  v.  Lynch,  29 
Cal.   189,   191. 

As  to  dental  on  Information  and  belief, 
generally,  see  pars.  128-137,  260-284,  this 
note. 

266.  Same  Exeentloa  of  Instmment  al- 
leged in  complaint  to  have  been  by  defend- 
ant must  be  denied  positively.  If  defend- 
ant has  forgotten  execution  of  instrument 
or  doubts  correctness  of  description  copied 
In  complaint,  he  should,  before  answering, 
take  requisite  steps  to  obtain  an  inspection 
of  original. — Curtis  v.  Richards  &  Vantlne, 
9  Cal.  33,  34,  38. 

267.  Same— Form  of  dental.— Denials 
"upon  his  information  and  belief,"  instead 
of  statutory  language,  "according  to  his  in- 
formation and  belief,"  are  sufficient.— Ker- 
stein  v.  Madden,   38  Cal.  168,   162. 

268.  Denial  "on  information  and  belief" 
of  allegation  of  complaint  is  substantially 
same  as  denial  "according  to  his  informa- 
tion and  belief."— Roussin  v.  Stewart.  33 
Cal.   208,   211. 

26S.  Same— Indiscriminate  use  of  wltb 
Positive  denials.  —  Forms  of  denial  pre- 
scribed by  statute,  i.  e.,  positively  or  on 
information  and  belief,  can  not  be  Indis- 
criminately used.  If  facts  alleged  in  com- 
plaint are  affirmatively  within  knowledge 
of  defendant  he  must  answer  positively,  and 
denial  upon  information  or  belief  will  be 
treated  as  an  evasion.— Curtis  v.  Richards 
&  Vantine,   9  Cal.   83,  34,  38. 

276.  Same— Issne  raised  by.— Denial  "on 
Information  and  belief"  is  sufficient  to  raise 
issue.— Roussin  v.  Stewart,  33  Cal.  208,  211. 

271.  Same— Knowledge    of    adversary.— 

Material  allegation  may  be  based  on  in- 
formation and  belief,  and  where  truth  of 
facts  are  peculiarly  within  knowledge  of 
adverse  party,  there  is  no  valid  objection 
to  their  being  based  on  Information  and  be- 
lief.— McDermont  v.  Anaheim  Union  Water 
Co.,  124  Cal.  112,  115.  66  Pac.  779. 

272.  Same — Limitation  on  one  of. De- 
nials on  information  and  belief,  while  suf- 
ficient to  raise  issue,  are  not  such  denials 
as  will  serve  as  basis  of  motion  to  dissolve 
an  injunction,  on  ground  that  equities  of 
bill  are  fully  denied  by  answer.- Porter  v 
Jennings,  89  Cal.  440,  445,  446.  26  Pac  965? 

273.  Same— New   matter  In   answer   may 
be  properly   alleged  upon   information  and 
belief. — Risdon   v.   Davenport,   4   S.   D.    555 
67  N.  W.  482. 

274.  Same — Not  bound  to  seek  Informa- 
tion.— If  fact  is  not  presumptively  within 
defendant's   knowledge,   and   he   never   had 
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knowledge  thereof,  he  is  not  hound  to  in- 
form, himself,  but  may  deny  allegation  of 
such  fact  for  want  of  information  or  belief. 
— Oregonian  R.  Co.  v.  Oregon  R.  &  N.  Co., 
10  Sawy.  C.  C.  464,  468,  22  Fed.  245. 

276.  Same— Official  duty. —  Averment  of 
fact  which  is  peculiarly  within  knowledge 
of  defendant,  and  which  it  is  part  of  his 
official  duty  to  know,  must  be  made  posi- 
tively and  not  on  information  and  belief. — 
McConoughey  v.  Jackson,  101  Cal.  265,  269, 
40   Am.   St.   Rep.   53,    35  Pac.    863. 

276.  Same-— Personal  knowledge. —  When 
alleged  fact  is  from  its  nature  affirmatively 
within  personal  knowledge  of  defendant  he 
is  not  permitted  to  answer  upon  informa- 
tion and  belief;  and  where,  from  nature  of 
fact  alleged,  the  knowledge,  if  any,  of 
defendant  is  affirmatively  based  upon  in- 
formation, he  is  not  bound  to  deny  posi- 
tively but  only  according  to  his  information 
and  belief. — Humphreys  v.  McCall,  9  Cal. 
59,  62,  70  Am.  Dec.  621. 

277.  Same — Petition  for  writ  of  mandate 
may  be  denied  on  information  and  belief. 
— People  ex  rel.  Love  v.  Board  of  Super- 
visors, 45  Cal.  395,  397. 

278.  Same  —  Presumed  knowledge.  —  An- 
swer must  be  positive  where  defendant  is 
presumed  to  possess  knowledge  respecting 
fact  alleged,  but  if  he  be  not  able  to  an- 
swer positively,  he  must,  by  proper  state- 
ment of  facts  or  circumstances,  overcome 
presumption  of  knowledge,  which,  being 
done,  his  answer  on  information  and  belief 
will  be  deemed  all  law  requires. — Vassault 
v.  Austin,  32  Cal.  597,  607. 

279.  Facts  presumptively  within  defend- 
ant's knowledge  must  be  denied  positively, 
or  it  must  be  shown  how  it  happens  defend- 
ant Is  without  knowledge  of  such  facts. — 
Brown  v.  Scott,  25  Cal.  189,  196;  Loveland  • 
v.  Garner,  74  Cal.  298,  300,  15  Pac.  844. 

280.  Same— Public  records.  —  Defendant 
may  not  answer  allegation,  the  truth  of 
which  he  may  ascertain  from  public  rec- 
ords, by  averment  that  he  has  no  informa- 
tion or  belief  upon  the  subject. — Mulcahy  v. 
Buckley,  100  Cal.  484,  487,  35  Pac.  144. 

281.  Denial  upon  information  and  belief 
of  matter,  truth  of  which  defendant  might 
readily  have  ascertained  from  public  rec- 
ords, is  insufficient. — Thompson  v.  Skeen, 
14  Utah  209,  214,  46  Pac.  1103. 

282.  Same— Recovery  of  Judgment. — Re- 
covery of  judgment  against  defendant  may 
be  denied  on  information  and  belief  be- 
cause judgment  In  form  is  sometimes  ob- 
tained without  any  knowledge  of  defendant 
respecting  it,  and  if  he  did  not  know  such 
judgment  had  been  obtained  or  contrary. 
It  was  his  duty  to  make  necessary  inquiries 
that  he  might  be  able  to  determine  whether 
in  any  form  existence  of  judgment  de- 
scribed in  complaint  could  be  denied,  and 
upon  such  inquiry  he  might  be  informed  and 
Relieve  that  no  such  judgment  existed  and 
could   therefore  deny   same   upon  lnforma- 
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tlon  and  belief. — Vassault  v.  Austin,  82  Cal. 
697,   607. 

283.  Same— Rule  for. — It  is  difficult  to 
define  with  more  exact  precision  when  an- 
swer should  be  positive  in  its  denials  than 
to  say  that  when  material  facts  alleged  in 
complaint  are  affirmatively  within  knowl- 
edge of  defendant  he  must  traverse  them, 
if  he  undertakes  to  do  so  at  all,  directly 
and  positively,  or  he  must  show  how  it  is 
that  he  is  without  knowledge  of  such  ma- 
terial facts. — Vassault  v.  Austin,  32  Cal. 
597,   608. 

284.  Same— Sufficiency  of  recorded  docu- 
ment to  create  mechanics'  Hen  may  be  de- 
nied upon  information  and  belief. — Hagman 
v.  Williams,  88  Cal.  146,  150,  25  Pac.  11. 

285.  Injunction— Answer  In. — As  to  gen- 
erally, see,  post,   §9  525-533  and  notes. 

286.  Inspection  of  original  of  Instrument 
pleaded — Defendant's  right  to. — As  to  gen- 
erally, see,  post,  S  449  and  note. 

287.  Inspection  of  books*  writings,  etc.— 
Right  of  defendant  to. — As  to  generally, 
see,  post,  §  1000  and  note. 

288.  Intervention — To  Join  with  defend- 
ant.— As  to  generally,  see,  ante,  $  387  and 
note. 

289.  Interpleader— Defendant    In. — As    to 

generally,  see,  ante,   5  386  and  note. 

280.  Issue  Is  Joined- By  denial  of  any 
material  allegation  of  complaint  which  de- 
fendant is  entitled  to  have  tried  in  regular 
way,  and  plaintiff  can  not  obtain  trial  there- 
of by  affidavits  on  motion  to  strike  out  an- 
swer.— Greenbaum  v.  Turrlll,  57  Cal.  286, 
288;  Lybecker  v.  Murray,  58  Cal.  186,  187. 

291.  If  answer  specifically  denies  mate- 
rial allegations  of  complaint  it  raises  issue 
and  is  sufficient,  although  by  reason  of 
defective  denials  in  answer  some  of  facts 
alleged  in  complaint  are  admitted. — Towdy 
v.  Ellis,  22  Cal.  650,  659. 

292.  Issue  is  raised  by  answer  containing 
absolute  denial  of  material  allegation  of 
complaint,  without  proof  of  which  plaintiff 
could  not  recover. — Hill  v.  Walsh,  6  S.  D. 
421,  61  N.  W.  440;  Loranger  v.  Big  Missouri 
Mln.  Co.,  6  S.  D.  478,  61  N.  W.  686. 

203.  Same— Examples— Assignment. — De- 
nial of  allegations  of  assignment  of  cause 
of  action  to  plaintiff  raises  material  issue. 
— Read  v.  Buffum,  79  Cal.  77,  80,  12  Am. 
St.  Rep.  131,  21  Pac.  555. 

284.  Same— Same— -Attorney's  fees. — De- 
nial of  demand  and  amount  alleged  reas- 
onable as  attorney's  fees  in  action  on 
promissory  note  providing  that  reasonable 
attorney's  fees  be  added  In  case  note  be  not 
paid  upon  demand,  and  suit  being  brought 
thereon,  is  sufficient  to  raise  an  issue  and 
defeat  motion  for  judgment  on  pleadings. — , 
Prescott  v.  Grady,  91  Cal.  518,  520,  522,  27 
Pac.  755. 

295.  Same  —  Same  —  Indebtedness. — Alle- 
gation  that   defendant   is   Indebted   in   cer- 
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tain  amount  on  account  of  certain  matters 
is  sufficiently  answered  by  denial  that  de- 
fendant Is  Indebted,  etc.  If  plaintiff  had 
pleaded  facts  out  of  which  indebtedness  re- 
sulted as  conclusion,  denial  of  such  con- 
clusion would  have  been  insufficient,  but 
having:  alleged  indebtedness  as  fact,  de- 
fendant may  so  treat  and  deny  it  in  his 
answer. — McLaughlin  v.  Wheeler,  1  S.  D. 
497,  47  N.  W.  816. 

296.  Same — Same — Ownership. — In  action 
for  damages  for  diverting:  water  from  ditch 
defense  that  defendant's  wife  owned  sub- 
ject-matter of  suit,  and  that  he,  as  her 
agent,  and  by  her  authority,  was  in  posses- 
sion of  and  using-  the  same,  raised  material 
issue  of  fact  which  entitled  defendant  to 
trial.— Botto  v.  Vandament,  67  Cal.  332,  334, 
7  Pac.  763. 

297.  Issue*— Definition  and  trial   of.— As 

to  generally,  see,  post,  55  688-592  and  notes. 

298.  Joining;  defendants   severally   liable 
i    commercial   paper. — As    to    generally, 

see,  ante,  8  883  and  note. 

299.  Same— On  same  obligation  or  In- 
strument.— As  to  generally,  see,  ante,  5  883 
and  note. 

300.  Joining  sureties  as  defendants— As 
to  generally. — See,  ante,  5  383  and  note. 

801.     Joint   debtors — Proceedings   against. 

— As  to  generally,  see,  post,  85  989-994  and 
notes. 

302.  Judicial  knowledge— Allegation  con- 
trary to. — Allegations  of  pleading  contrary 
to  facts,  of  which  judicial  notice  is  taken, 
are  to  be  treated  as  nullity.— French  v. 
Senate,  146  Cal.  604,  607,  80  Pac.  1031. 

80S.     Judgment  — How    pleaded.  —  As    to 

generally,    see,    post,    5  466   and    note;    also, 
note  4L.R.A.  686. 

304.  Same— May  be  for  or  against  one 
or  more  of  seTeral  defendants. — As  to  gen- 
erally, see,  post,  88  578,  679  and  notes. 

80S.  Judgment  by  default— On  failure  to 
answer. — As  to  generally,  see,  post,  88  580, 
685  and  notes. 

306.  Judgment  on  pleadings  —  Can  be 
granted  when  only  the  complaint  is  suffi- 
cient to  warrant  the  relief  sought,  and  the 
answer  presents  nothing,  either  by  way  of 
denial  or  new  matter,  to  bar  or  defeat  the 
action. — St.  Mary's  Hospital  v.  Perry,  162 
Cal.  340.  92  Pac.  864. 

See  pars.  63,  440,  this  note. 

307.  Same— Should    be    granted    when. — 

Judgment  on  pleadings  should  be  rendered 
in  favor  of  plaintiff  when  answer  falls  to 
deny  in  such  form  as  to  put  in  issue  any 
material  allegation  of  complaint. — Doll  v. 
Good,  38  Cal.  287,  289. 

308.  Judgment  on  pleading  can  not  be 
rendered  where  material  allegations  of  com- 
plaint are  denied  even  if  answer  sets  up 
special  defense  separately  stated  which  ad- 
mits allegation  formerly  denied. — Nudd  v. 
Thompson,    34    Cal.    39,    47;    Amador    Co.    v. 
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Butterfield,  61  Cal.   626,   527;   Botto  v.  Van- 
dament,  67  Cal.  332,  333,  7  Pac.  768. 

309.  Judgment  on  pleadings  can  only  be 
rendered  where  answer  admits  or  leaves  un- 
dented material  facts  stated  in  complaint. — 
Prost  v.  More,  40  Cal.  347,  348;  Hicks  v. 
Lovell,  64  Cal.  14,  17,  49  Am.  Rep.  679,  27 
Pac.  942;  Botto  v.  Van  dament.  67  Cal.  382, 
338.  7  Pac.  763. 

310.  Judgment  on  pleadings  may  be  ren- 
dered where  material  averments  of  sufficient 
complaint  are  not  denied  by  answer. — Love- 
land  v.  Garner,  74  Cal.  298,  800,  15  Pac.  844. 

311.  Defendant  may  move  for  judgment 
on  pleadings  when  complaint  fails  to  state 
cause  of  action,  but  upon  such  motion  court 
can  not  consider  any  matter  outside  of  com- 
plaint or  any  defense  thereto  in  answer. 
The  motion  is  to  be  determined  upon  same 
principles  as  would  demurrer  to  complaint. 
— Hibernia  S.  &  L.  Soc.  v.  Thornton,  117  Cal 
481,  482,  49  Pac.  673. 

312.  Jurisdiction  of  defendant— When  ac- 
quired.— As  to  generally,  see,  ante,  8  416 
and  note. 

313.  Justices'  court— Answer  and  other 
pleadings  in.— As  to  generally,  see.  post, 
88  851-860  and  notes. 

314.  Laches    and    estoppel — Are    affirma- 
tive defenses,  and  facts  showing  their  ex- 
istence must  be  set  out  in  answer. — McDer- 
mont  v.  Anaheim  Union  Water  Co..  124  Cal 
112,   115,   56  Pac   779. 

A«  to  estoppel,  see  pars.  164,  165,  this 
note. 

315.  Laches  must  be  pleaded  by  defend- 
ant in  action  on  guardian's  bond,  where  it 
does  not  appear  from  the  complaint  that 
defendant  has  been  In  any  way  prejudiced 
thereby.— Cook  v.  Ceas,  147  Cal.  614,  82  Pac 

310.  Libel  and  slander— Answer  of  priv- 
ilege—What    Is    privileged   publication.— As 

to    generally,    see    Kerr's    Cyc    Civ.    Code 
2d  ed.,  8  47  and  note. 

As  to  answer  In  action*  for,  see,  post 
8  461  and  note. 

As  to  plea  of  justification  In,  see  note  91 
Am.  St  Rep.  292. 

317.  Liberal— Construction  of  answer  and 
other  pleadings—As  to  generally.— See,  post, 
8  452   and   note. 

318.  Married   woman— May    defend   name 
as  unmarried. — As   to   generally,   see,   ante 
8  370   and   note. 

319.  Material  allegations— All  must  be 
answered. — Averments  answering  but  single 
count  of  complaint  can  not  be  treated  as 
answering  whole  complaint,  as  it  ia  settled 
rule  of  pleading  that  plea  must  answer  all 
It  professes  to  answer. — Wallace  v.  Bear 
River  W.  &  M.  Co.,  18  Cal.  461,  464. 

320.  In  trespass  quare  olausum  f regit, 
gist  of  action  is  entry  upon  plr  In  tiff's  lands 
and  destruction  of  gates,  fences,  etc.,  la 
mere  matter  of  aggravation,  and  special  de- 
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fense  in  such  case  must  Justify  gravamen 
of  action,  and  one  Justifying-  aggravating 
matter  alone  admitting  plaintiff's  ownership 
and  right  of  possession  is  not  defense.  It 
should  have  set  up  right  of  entry  on  land 
and  also  justified  that. — Pico  v.  Colimas,  32 
Cal.  578,  680. 

321.  Plaintiff  is  entitled  to  explicit  denial 
of  material  allegations  of  complaint  or  ad- 
mission of  their  truth  either  by  direct  state- 
ment or  by  silence. — Gay  v.  Winter,  34  Cal. 
153,  160. 

322.  Defendant  must  deny  or  answer  each 
count  of  complaint  containing  several 
counts,  or  matters  alleged  in  counts  he  falls 
to  answer  will  be  taken  as  admitted  and 
entitle  plaintiff  to  judgment. — Leffingwell 
v.  Grifflng,  31  Cal.  231,  232. 

323.  Denial  of  each  and  every  allegation 
of  complaint  not  hereinafter  specifically  de- 
nied, admitted,  or  explained,  followed  by 
special  denial,  admission,  or  explanation  of 
certain  allegations  without  further  noticing 
other  material  allegations,  while  not  in 
strict  conformity  with  statute,  is  sufficient 
compliance  therewith. — Hardy  v.  Purington, 
6  S.  D.  382,  61  N.  W.  158;  State  ex  rel.  Brown 
v.  City  of  Pierre,  15  S.  D.  559,  90  N.  W. 
1047;  Baker  v.  Warner,  16  S.  D.  292,  92  N.  W. 
393. 

324.  Denial  of  each  and  every  allegation 
contained  in  complaint  not  specifically  ad- 
mitted, is  sufficient  to  raise  issues  on  every 
allegation  not  specifically  admitted. — Wil- 
son v.  Commercial  Union  Ins.  Co.,  15  S.  D. 
322,  89  N.  W.  649. 


825.  Same — Definition  of. — A  material  al- 
legation In  answer  or  other  pleading,  is  one 
essential  to  claim  or  defense,  and  which 
can  not  be  stricken  from  pleading  without 
leaving  it  insufficient,  and  it  is  only  such 
material  allegations  which  defendant  is 
called  upon  to  answer  and  which  are  ad- 
mitted when  not  specifically  controverted. 
— Racouillat  v.  Rene,  32  Cal.  450,  453. 

A»    to    definition    of    material    allegation, 

see,  post,  8  463  and  note. 

820.  Matters  to  be  proved— Burden  of 
proof. — In  an  action  to  recover  a  deposit 
made  by  plaintiff's  assignor  on  the  sale  of 
cattle  to  be  made  by  defendant,  where  the 
complaint  is  unverified,  and. the  answer  is 
a  general  denial  of  every  allegation  of  the 
complaint,  the  burden  is  upon  the  plaintiff 
to  prove  such  allegations,  and  the  defend- 
ant may  show  under  the  general  issue  that 
plain tiff*s  assignor  first  broke  the  contract 
by  refusing  to  accept  the  cattle  tendered  by 
defendant  in  compliance  therewith,  and  he 
is  not  required  to  plead  such  defense  nor 
to  seek  damages  by  way  of  cross-complaint 
for  such  first  breach. — San  Francisco  Com- 
mercial Agency  v.  Widemann,  19  Cal.  App. 
209.  124  Pac.  1056. 

827.  Mining*  claim— Local  roles,  customs, 
etc. In  action  concerning. — As  to  gener- 
ally, see,  post,  5  748  and  note. 


828.  Motion  to  determine  Issues  '—'Sot 
known  when  an  answer  denying;  complaint 
filed. — Motion  that  court  inspect  pleading? 
and  determine  prior  to  introduction  of  tes- 
timony what  allegations  of  facts  contained 
In  complaint  are  properly  denied  in  answer 
so  as  to  require  proof  to  sustain  same  is  not 
known  to  our  practice. — Gay  v.  Winter,  34 
Cal.   153,   161. 

829.  New  matter  —  Must  be  specially 
pleaded  to  be  available  on  the  trial. — Piercy 
v.  Sabin,  10  Cal.  22,  27,  70  Am.  Dec.  697; 
Glazer  v.  Clift,  10  Cal.  304;  Coles  v.  Soulsby,. 
21  Cal.  60;  Moss  v.  Shear,  30  Cal.  472;  Mich- 
alitschke  v.  Wells  Pargo  &  Co.,  118  Cal. 
683,  690,  50  Pac.  847;  Atchison  &  N.  R.  Co. 
v.  Washburn,  5  Neb.  123,  125;  Bishop  v.  Ste- 
vens, 31  Neb.  786.  791,  48  N.  W.  827;  PralL 
v.  Peters,  32  Neb.  832,  833,  49  N.  W.  767; 
Reed  v.  Union  Cent.  Life  Ins.  Co.,  21  Utah 
295,  812,  61  Pac.  21. 

See  pars.  33,  420,  this  note;  and,  also,, 
notes  77  Am.  Dec.  683;  86  Am.  Dec.  100. 

830.  Same  —  Same  —  Burden   of   proof.  — 

Burden  is  on  defendant  to  prove  new  mat- 
ter, even  though  involving  a  negative. — 
Wilson  v.  California  Cent.  R.  Co.,  94  CaL 
166,   172,  17  L.  R.  A.  685,  29  Pac.  861. 

881.  Same— Object  of  statute  is  to  avoid 
necessity  and  expense  of  producing  proof  to 
sustain  allegations  of  complaint  in  cases 
where  plaintiff  would  swear  they  were  true- 
and  defendant  could  not  deny  truth  of  al- 
leged fact  under  oath.  This  end  can  not 
be  effectually  accomplished  If  defendants 
are  permitted  to  deny  allegations  of  com- 
plaint In  general  terms;  therefore  answer 
must  contain  separate  and  specific  denial  of 
each  separate  allegation  of  material  fact 
in  verified  complaint  which  is  intended  to- 
be  controverted  by  answer. — Dewey  v.  Bow- 
man, 8  Cal.  145,  150. 

332.  Same  —  Replication. — Amendment  of 
1860  to  section  46  of  Practice  Act,  providing 
for  reply  by  plaintiff  to  new  matter  con- 
tained in  answer  by  defendant,  was  not  de- 
signed to  work  change  In  character  of 
answers,  or  to  abolish  distinction  as  be- 
tween those  verified  and  those  not  verified, 
but  merely  to  provide  for  replication.  — 
Skirm  v.  Parrand,  18  Cal.  314. 

888.     Same— Rule    for    ascertaining*    what 
amounts  to  denial  and  what  to  new  matter 

is  as  follows:  Whatever  facts  are  alleged 
in  answer  that  might  have  been  proved  un- 
der specific  denial  of  allegations  of  com- 
plaint may  be  considered  as,  and  are 
equivalent  to,  specific  denial  of  such  allega- 
tions, and  different  averments  of  answer 
amount  to  an  admission  of  allegations  of 
complaint  and  tend  to  establish  some  cir- 
cumstances or  fact  not  Inconsistent  with  all 
such  allegations  constituting  defense  or 
counter-claim  and  which  could  not  be 
proved  under  specific  denial  is  new  matter. 
— Mauldin  v.  Ball,  5  Mont.  96,  99,  1  Pac. 
409. 
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— Denial,  whether  general  or  specific,  only 
puts  in  issue  allegations  of  complaint.  New 
matter  must  be  specially  pleaded,  and  what- 
ever admits  cause  of  action,  as  stated  in 
complaint,  once  existed,  but  at  same  time 
avoids  it — that  is,  shows  that  it  has  ceased 
to  exist — is  new  matter.  It  is  that  matter 
which  defendant  must  affirmatively  estab- 
lish.— Coles  v.  Soulsby,  21  Cal.  47,  60;  Moss 
▼.  Shear,  30  Cal.  468,  473. 

336.  New  matter  is  that  which  under  the 
rules  of  evidence  the  defendant  must  af- 
firmatively establish. — Piercy  v.  Sabin,  10 
Cal.  22,  70  Am.  Dec.  692;  Glazer  v.  Clift, 
10  Cal.  303;  Hawkins  v.  Borland,  14  Cal. 
413;  Mlchalitschke  v.  Wells,  Fargo  &  Co., 
118  Cal.  683,  50  Pac.  487;  Atchison  &  N.  R. 
Co.  v.  Washburn,  6  Neb.  117;  Hog-en  v. 
Klabo,  13  N.  D.  323,  100  N.  W.  489. 

836.  New  matter  is  something  relied  on 
by  defendant  which  is  not  put  in  issue  by 
plaintiff.  Anything  which  shows  plaintiff 
has  not  right  of  recovery  at  all,  or  to  ex- 
tent he  claims,  in  case  as  he  makes  it,  is 
not  new  matter  and  may  be  given  in  evi- 
dence upon  issue  joined  by  allegation  of 
plaintiff  and  its  denial  in  answer. — Bridges 
v.  Paige,  13  Cal.  640,  641. 

337.  New  matter  is  that  which  admits 
cause  of  action  stated  in  complaint  existed, 
but  at  same  time  avoids  it— that  is,  shows 
that  it  has  ceased  to  exist.  Of  this  charac- 
ter are  release,  and  accord  and  satisfaction, 
matters  arising  subsequent  to  origin  of 
cause  of  action,  and  such  new  matter  de- 
fendant must  affirmatively  plead  and  es- 
tablish, but  matter  which  shows  that  cause 
of  action  did  not  exist  when  action  was  be- 
gun, matter  which  goes  to  prove  that  cause 
of  action  had  not  accrued  when  suit  was 
brought,  Is  not  new  matter.  At  common 
law  it  was  permissible  to  show  this  under 
general  issue,  and  new  matter  was  not  ac- 
cording to  strict  original  principles  of  com- 
mon law  admissible  under  general  issue 
any  more  than  under  system  established  by 
code.  It  follows  that  such  matter,  e.  g., 
that  goods  were  sold  on  credit  which  had 
not  expired  at  time  action  for  their  price 
was  commenced,  may  be  given  in  evidence 
under  answer  consisting  of  denials. — Lan- 
dis  v.  Morrissey,  69  Cal.  83,  86,  10  Pac.  258. 

338.  New  matter  is  that  which,  under 
rules  of  evidence,  defendant  must  affirma- 
tively establish.  If  onus  of  proof  is  thrown 
upon  defendant,  matter  to  be  proved  by  him 
is  new  matter.  Defense  that  concedes  plain- 
tiff once  had  good  cause  of  action,  but  in- 
sists that  It  no  longer  exists,  involves  new 
matter. — Piercy  v.  Sabin,  10  Cal.  22,  28,  70 
Am.  Dec.  692. 

333.  If  answer  directly  or  by  necessary 
Implication  admits  truth  of  essential  allega- 
tions of  complaint,  but  sets  forth  facts  from 
which  it  results  that,  notwithstanding  truth 
of  those  allegations,  no  cause  of  action  ex- 
ists in   plaintiff,  those  facts  are  new  mat- 


ter; but  If  those  facts  only  show  some 
essential  allegation  of  complaint  Is  not  true, 
then  such  facts  are  not  new  matter,  but 
only  traverse. — Goddard  v.  Fulton,  21  Cal. 
430,  436;  Frisch  v.  Caler,  21  Cal.  71,  75. 

340.  Denials  and  new  matter  in  answer 
are  treated  as  different  defenses.  If  what 
is  claimed  as  new  matter  is  in  effect  only 
denial  of  allegations  of  claim,  it  is  not  new 
matter,  and  circumstance  that  answer  con- 
sist of  affirmative  allegations,  Instead  of  di- 
rect negative  of  allegations  of  complaint, 
does  not  determine  that  it  consists  of  new 
matter;  e.  g.,  an  answer  averring  payment 
of  note  which  is  cause  of  action  is  not  new 
matter,  because  its  effect  is  only  denial  of 
allegation  of  complaint  of  non-payment  of 
note. — Goddard  ▼.  Fulton,  21  Cal.  430,  436. 

341.  Matter  whose  purpose  or  effect  is 
not  to  discharge  or  avoid  cause  of  action 
theretofore  existing,  but  to  prove  that  al- 
leged cause  of  action  never  did  exist  by 
showing  material  allegation  of  Injury  and 
damage  to  plaintiff  was  not  true  is  not  new 
matter,  and  need  not  be  specially  pleaded. 
— Churchill  v.  Baumann,  96  CaL  641,  646,  30 
Pac.  770. 

342.  Denial,  whether  general  or  special, 
only  puts  in  issue  allegations  of  complaint, 
and  difference  between  general  and  special 
denial  in  this  respect  is  only  in  extent  to 
which  allegations  are  traversed.  Whatever 
admits  cause  of  action  once  existed,  but  at 
same  time  avoids,  that  Is,  shows  it  has 
ceased  to  exist,  Is  new  matter,  and  must  be 
set  up  in  answer. — Coles  v.  Soulsby,  21  Cal. 
47,  51. 

343.  Whether  matter  is  new  or  not  must 
be  determined  by  matter  itself,  and  not  by 
form  In  which  it  is  pleaded,  test  being 
whether  it  operates  as  traverse  or  by  way 
of  confession  and  avoidance.  —  Frisch  ▼. 
Caler,   21  Cal.  71;  76. 

344.  Affirmative  defense  not  set  forth  in 
answer  can  not  be  relied  upon  at  trial. — 
Walton  v.  Minturn,  1  Cal.  362,  363. 

845.     Same— Same — After  acquire*  title. — 

That  defendant  has  acquired  title  to  prop- 
erty affected  in  ejectment  suit  subsequent 
to  commencement  of  action  and  his  answer 
therein  is  new  matter  and  must  be  set  up 
by  supplemental  answer  In  nature  of  plea 
puis  darrein  continuance. — Moss  v.  Shear. 
30  Cal.  468,  473. 

346.  Same— Same  —  Contract  of  employ- 
ment.— Denial  that  plaintiff  was  to  receive 
amount  of  wages  alleged  In  complaint,  and 
setting  up  contract  by  which  he  was  to  re- 
cieve  lesser  amount,  amounts  only  to  trav- 
erse of  complaint,  and  is  not  new  matter. 
— Scott  v.  Wood,  81  Cal.  398,  404,  22  Pac. 
871. 


347.     Same— Same— Foreclosure    of    mort- 

*,  one  of  defendants  may  pray  fore- 
closure in  his  favor,  by  raising  Issue  of 
ownership  of  obligation — the  action  and 
cause  of  action  being  the  same — the  former 
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the  right  of  mortgagee  to  recover,  and 
latter  the  note  and  mortgage  or  the  obli- 
gation thereby  created. — Hansen  v.  Wagner, 
133  Cal.  69,  71,  65  Pac.  142. 

348.  Defendant's  claim  must  be  affirma- 
tively set  forth  in  his  answer  where  in  ac- 
tion of  foreclosure  it  is  alleged  that  he  has; 
or  claims  to  have,  an  interest  in  property, 
as  plaintiff  is  not  supposed  to  know  particu- 
lars of  defendant's  adverse  claim,  and  as 
against  this  the  position  of  plaintiff  is  sub- 
stantially that  of  defendant. — Mitchell  v. 
Steelman,  8  Cal.  363,  369. 

349.  Same— Same— In  malicious  prosecu- 
tion.— Probable  cause,  and  that  defendant 
acted  on  advice  of  counsel,  is  not  new  mat- 
ter.— Dreux  v.  Domec,  18  Cal.  83,  88;  Levy 
v.  Brannan,  39  Cal.  485,  489. 

360.     Same— Same  —  Junior   mortgagee. — 

Defendant  in  foreclosure  may  file  answer 
setting  up  his  mortgage  and  asking  that 
any  surplus  derived  from  sale  of  security 
oe  applied  as  credit  on  his  note. — Pauly  v. 
Rogers,  121  Cal.  294,  297,  53  Pac.  808. 


351.  Same  —  Same  —  Negligence. — In  ac- 
tion against  common  carrier  for  loss  of 
goods,  negligence  of  defendant  is  no  essen- 
tial part  of  statement  of  plaintiff's  cause 
of  action,  but  negative  of  such  negligence 
is  essential  part  of  statement  on  which  de- 
fense is  founded,  if  it  may  be  properly 
called  negative,  when  it  is  equivalent  to  af- 
firmative allegation  of  ordinary  care,  and 
considering  that  it  might  have  been  proved 
by  affirmative  evidence  of  ordinary  care. — 
Wilson  v.  California  Cen.  R.  Co.,  94  Cal. 
166,  174,  17  L.  R.  A.  685,  29  Pac.  861. 

362.  Same— Same— Same— Of  third  party. 

— That  overflow  of  water  charged  to  negli- 
gence of  defendant  was  caused  by  negli- 
gence of  third  party  is  denial  of  charge 
against  defendant  and  not  new  matter. — 
Jackson  v.  Feather  River  &  G.  Co.,  14  Cal. 
18,   25. 

363.  Same— Same  —  Ownership  by  third 
party. — Averment  that  third  party,  not  sued, 
is  owner  of  property  affected  by  complaint 
in  suit  for  street  assessment,  is  not  new 
matter,  but  merely  traverse  of  allegation 
of  complaint  as  to  ownership. — Robinson  v. 
Merrill,  87  Cal.  11,  14.  25  Pac.  162. 

364.  Same— Same— Title  In  defendant  may 

be  proved  in  ejectment  under  general  de- 
nial, and  allegation  of  title  in  defendant 
does  not  constitute  new  matter  or  present 
new  issue. — Marshall  v.  Shafter,  82  Cal.  176, 
190. 


366.     Same— Same— Unskilful  work  is  new 

matter  and  must  be  set  up  in  action  on  con- 
tract for  payment. — Kendall  v.  Vallejo,  1 
Cal.  371,  872. 

866.     Same— Same— Want  of  consideration 

is  not  new  matter  but  traverse  in  action  on 
promissory  note,  as  an  averment  of  con- 
sideration in  complaint  is  implied  by  law. 
— Alden  v.  Carpenter,  7  Colo.  87,  91,  1  Pac. 
904. 


367.  New    parties— How   brought    In. — As 

to  generally,  see,  ante,  5  389  and  note. 

368.  Non  eat  factum— Answer  setting:  up 
plea    of— Evidence   admissible  under. — The 

general  rule  of  law,  or  rather  of  evidence. 
Is  that  in  a  case  where  a  bond  is  the  foun- 
dation of  the  action,  and  the  plea  of  non 
est  factum  is  put  in,  if  there  is  any  proof 
of  the  execution  and  delivery  of  the  bond 
declared  upon,  it  is  sufficient  to  take  the 
case  to  the  jury,  who  must  finally  decide 
whether  the  instrument  Is  the  deed  of  the 
party  (Sigfried  v.  Levari,  6  Serg.  &  R.  308, 
9  Am.  Dec.  427;  2  Oreenleaf  on  Evidence, 
{295);  but  a  different  rule  prevails  in  the 
case  of  a  lost  instrument,  and  the  plaintiff 
undertakes  to  prove  its  execution  and  de- 
livery as  a  foundation  for  the  Introduc- 
tion of  secondary  evidence  relative  to  its 
contents. — Porter  v.  Wilson,  13  Pa.  St.  641. 

369.  Numerous  parties— Question  of  gen- 
eral Interest— One  may  defend  on  behalf  of 
all  Interested* — As  to  generally,  see,  ante, 
8  382  and  note. 

330.  Objection  to  answer— When  to  be 
made. — Objection  to  form  of  denial  of  alle- 
gation of  priority  of  mortgage  held  by 
plaintiff  to  one  held  by  defendant  should 
be  made  in  trial  court  and  will  not  be  con- 
sidered on  appeal  after  trial  of  issue  with- 
out objection.  —  Walker  v.  Buffandeau,  63 
CaL  312,  314. 

361.  Objection  that  answer  fails  to  join 
issue  can  not  be  made  for  first  time  in 
appellate  court,  where  no  objection  is  made 
at  trial  and  evidence  is  received  upon  issue. 
— Illinois  T.  &  S.  Bank  v.  Pacific  R.  Co.,  115 
Cal.  285,  296.  47  Pac.  60;  Sprigg  v.  Barber, 
122  Cal.  573,  579,  55  Pac.  419. 

362.  If  case  be  tried  upon  theory  that 
issue  is  made,  objection  that  pleadings  fail 
to  frame  issue  will  not  be  entertained  for 
first  time  in  appellate  court. — Krasky  v. 
Wollpert,   134  Cal.  338,   343,   66  Pac.   309. 

363.  Objection  to  sufficiency  of  answer  to 
raise  issue  of  recording  of  mortgage  must 
be  made  In  trial  court  and  will  not  be  con- 
sidered on  appeal  after  trial  and  judgment. 
— Lee  v.  Murphy.  119  Cal.  364,  375,  61  Pac. 
549,  955. 

364.  Same— Waiver  of. — Objections  to  an- 
swers made  substantially  in  language  of 
complaint  and  conjunctively  only  may  be 
waived  by  proceeding  to  trial  as  though 
proper  issues  were  raised  by  answer. — 
Hearst  v.  Hart,  128  Cal.  327,  328,  60  Pac. 
846. 

365.  Objection  to  defective  denial  is 
waived  by  plaintiff  failing  to  move  to  strike 
it  out  or  objecting  at  trial. — Tynan  v.  Wali- 
ker,  35  Cal.  634,  645,  95  Am.  Dec.  152. 

366.  Where  demurrer  is  sustained  to  one 
of  separate  defenses  and  defendant  files 
amended  answer,  it  amounts  to  waiver  of 
error  as  to  such  defenses  as  are  pleaded 
anew,  but  not  as  to  defense  to  which  de- 
murrer   was    sustained    and    which    It    not 
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a  sain    pleaded. — Hagely   v.   Hagely,   68   Cal. 
348,  349,  9  Pac.  305. 

367.  Imperfect  and  defective  denials.  If 
acted  upon  as  sufficient  at  trial,  are  in  no 
sense  admissions  of  allegations  of  pleading 
which  are  attempted  to  be  denied. — Loftus 
v.  Fischer,  106  CaL  616,  618,  39  Pac  1064. 
1067. 

368.  bbjeetton  complaint  Improperly  filed 
—Can  not  be  raised  by  tuwer. — An  objec- 
tion that  complaint  was  improperly  filed 
can  not  be  raised  by  answer.  It  should  be 
presented  by  objection  to  filing:  if  oppor- 
tunity was  offered,  or  by  motion  to  strike 
pleading1  from  files. — Wheeler  v.  West,  78 
Cal.  95,  97,  20  Pac.  45. 

368.  Optional  with  defendant— To  net  op 
eqnl  table  defense* — He  may  plead  his  equity 
as  defense  or  let  judgment  go  at  law  and 
file  his  bill  of  relief. — Lorraine  v.  Long,  6 
Cal.   452,   453. 

370.  Paper*  without  title— Or  with  defec- 
tive title* — As  to  generally,  see,  post,  8  1046 
and  note. 

371.  Partition  of  real   property— Answer 

In. — As    to    generally,    see,    post,    89  752-801 
and  notes. 

872.  Party  In  Interest  —  Answer  mast 
raise  objection  as  to* — That  plaintiff  is  not 
real  party  in  interest  must  be  pleaded. — 
Palatine  Ins.  Co.  v.  Santa  Fe  Merc.  Co.,  13 
N.  M.   241,   82  Pac.  363. 

As  to  real  party  In  Interest,  see  discus- 
sion and  authorities  in  I  Kerr's  Pleading 
and  Practice,   55  575-582. 

873.  Same  — One  not  consenting  to  be 
made   plaintiff,   may   be   made   defendant. — 

As  to  generally,  see,  ante,  8  382  and  note. 

874.  Payment— As  to  when  Is  new  mat- 
ter.— Payment,  an  award  or  former  recov- 
ery, is  new  matter  and  must  be  set  up  in 
answer,  such  defenses  admitting  contract 
as  alleged  but  avoiding  it  by  matter  ex  post 
facto.— Piercy  v.  Sabin,  10  Cal.  22,  30,  70 
Am.  Dec.  692;  Esbensen  v.  Hover,  8  Colo. 
App.  467,  33  Pac.  1008. 

375.  Want  of  consideration  and  payment 
are  affirmative  defenses  required  to  be 
pleaded  as  such  and  can  not  be  put  in  evi- 
dence under  denials. — Pastene  v.  Pardini, 
135  Cal.  431,  433,  67  Pac.  681. 

376.  Levy  of  execution  upon  sufficient 
personal  property  to  satisfy  Judgment  is 
satisfaction  sufficient  at  least  to  discharge 
third  persons  who  were  liable  collaterally 
or  as  sureties,  but  law  does  not  deem  such 
levy  a  payment,  and  such  fact  is  new  mat- 
ter and  must  be  pleaded. — Mulford  v.  Eetu- 
dlllo,  23  Cal.  94,  101. 

377.  Same— Ai  to  when  is  not  new  mat- 
ter.— Failure  to  pay  constitutes  breach  and 
must  be  alleged;  therefore  averment  of 
payment  is  only  traverse  of  allegation  that 
demand  has  not  been  paid. — Brown  v.  Orr, 
29  Cal.  120;  Davanay  v.  Eggenhoff,  48  Cal. 
395,  397. 


878.  Plea  of  payment  is  not  new  matter 
and  need  not  be  set  up  as  special  defense. 
— Fairchild  v.  Amsbaugh,  22  Cal.  572,  575; 
Wetmore  v.  San  Francisco,  44  Cal.  294,  300. 

379.  Defense  of  payment  may  be  made 
under  general  issue,  but  burden  of  proving 
same  is  on  defendant. — County  of  Mendo- 
cino v.  Johnson,  125  Cal.  337,  340,  58  Pac.  5. 


386.  Same— Conjunctive  denial  or  aver- 
ment of. — Denial  "that  the  whole  of  said 
principal  sum  and  interest  has  not  been 
paid"  is  bad— Hook  v.  White,  36  Cal.  299, 
302;  Westbay  v.  Gray,  116  Cal.  660,  663,  48 
Pac.  800. 


881.  Same— Denial  of  on  Information  and 
belief. — Denial  on  information  and  belief 
that  note  has  not  been  paid  is  insufficient. 
— Vassault  v.  Austin,  32  Cal.  697,  607;  Da- 
vanay v.  Eggenhoff,  43  Cal.  395,  397. 


—Plea  of  a  snnlclcnt   defei 

— Averment  that  note  sued  on  was  satisfied 
on  day  it  became  due  by  payment  to  payeo 
without  notice  of  assignment,  raises  mate- 
rial issue  and  is  sufficient  defense. — Farm- 
ers' &  M.  Bank  v.  Christensen,  61  CaL  571, 
573. 

383.  Denial  that  promissory  note  remains 
unpaid  and  that  anything  remains  due 
thereon  casts  onus  upon  plaintiff  to  prove 
non-payment,  and  thus  raises  material  is- 
sue.— Farmers'  &  M.  Bank  v.  Christensen,  61 
Cal.   571,   673. 

384.  Averment  that  note  was  changed  to 
make  it  payable  to  bearer  instead  of  order, 
that  defendant  paid  it  before  plaintiff  be- 
came assignee  of  it,  and  that  plaintiff  be- 
came assignee  after  note  was  due,  sets  up 
sufficient  defense. — Sherman  v.  Rollberg,  11 
Cal.  38,  41. 

385.  Allegation  that  demand  set  out  In 
plaintiff's  complaint  "was  fully  paid  and 
satisfied  and  indebtedness  represented  there- 
by was  fully  paid  and  satisfied  and  com- 
pletely canceled  on  or  about  May  27,  1884,** 
is,  under  rule  that  liberal  construction 
should  be  adopted  by  trial  court  in  con- 
struing proceedings  objected  to  for  first 
time  on  trial,  sufficient  to  constitute  good 
defense.  The  allegation  implies  that  pay- 
ment was  made  to  proper  person. — Green 
v.  Hughitt  S.  T.,  6  S.  D.  452,  59  N.  W.  224. 

386.  Same— Raisins;  Isaac  of  by  general 
denial. — General  denial  of  unverified  com- 
plaint on  note  puts  in  issue  allegation  of 
non-payment.  —  Davanay  v.  Eggenhoff,  43 
Cal.  396,  897. 

As  to  admissibility  of  proof  of  payment 
nnder   general    Isaac    or  a    general    denial, 

see  note  61  Am.  Dec.  59. 

387.  Non-payment  of  promissory  note  is 
material  allegation  of  complaint  thereon, 
and  when  complaint  Is  not  verified,  is  put 
In  issue  by  general  denial. — Bank  of  Shasta 
v.  Boyd,  99  Cal.  604.  606,  34  Pac.  837. 

888.  Payment  may  be  proved  under  gen- 
eral denial. — Cunningham  v.  Springer,  IS 
N.  M.  259,   82  Pac.   232. 
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889.  Same  — What  la  Plea  of.— Plea  of 
payment  and  set-off  is  made  by  averring 
making  of  contract  under  which  plaintiff 
was  to  collect  certain  moneys  and  apply 
them  to  note  sued  on.  coupling  with  it  alle- 
gation that  plaintiff  had  received  under 
agreement  more  than  sufficient  to  entirely 
discharge  debt.— First  Nat.  Bank  v.  Bews, 
2  Idaho   1176,   31  Pac.   816. 

390.  Admission  that  defendant  received 
money  for  plaintiff's  use  does  not  preclude 
proof  of  payment  if  payment  be  pleaded  as 
new  matter  in  the  answer.— McDonald  v. 
Davidson,  30  Cal.  173,  175. 

391.  Delivery  of  property  to  plaintiff  by 
defendant's  co-obligor  on  note,  with  in- 
structions to  sell  same  and  apply  proceeds 
In  payment  of  note,  is  not  payment  or  sat- 
isfaction, and  such  matter  does  not  consti- 
tute sufficient  answer  in  action  against  one 
or  two  makers  of  joint  and  several  note.-— 
Hook  v.  White,  36  Cal.  299,  301. 

392.  Same— What'  may    be    ■taown    aa. — 

Payment  of  promissory  note  can  not  be 
shown  by  fact  of  defendant  having  volun- 
tarily paid  traveling  expenses,  etc.,  for 
plaintiff  while  he  was  his  guest.— Zane  v. 
De  Onativia,   139   Cal.  328,  329,   73   Pac.   856. 

393.  Peraona  who  may  be  joined  aa  de- 
fendant*— Aa  to  generally. — See,  ante,  5  379 
and  note. 

394.  Pleadings  of  defendant — Allowed  by 
code.— As  to  generally,  see,  ante,  S  422  and 
note. 

395.  Plea   of    pais   darrein   continuance— 
Aa  to  mattera  occurring  after  answer  filed. 
—In   those   cases   in   which   matters   of   de- 
fense have  arisen  after  the  commencement 
of  the  suit,  the  fact  can  not  be  pleaded  in 
bar   of    the    action    generally,    but   must   be 
by    plea    of    puis    darrein    continuance,    as 
where  the  defendant  has  been  garnished  in 
another   suit   as   trustee   of   the   plaintiff. — 
Smith  v.   Carroll,  17   R.   I.  125,   12   L.  R.   A. 
301     20  Atl.   227,  21   Atl.  343.     See  Mount  v. 
Schloes,  120  111.  394,  ll.N.  E.  401;  Rowell  v. 
Hayden,   40  Me.   685;   Semmes  v.  Naylor,  12 
Gill  &  J.   (Md.)   361;  Bank  of  United  States 
v.     Merchant's    Bank,     7     Gill     (Md.)     416; 
Thomas   v.   VanDoren,    6   Mo.    201;   Jackson 
v.   Ramsay,   3   Cow.    (N.   Y.)    75,   79,   15   Am. 
Dec.  242;  Tuffs  v.  Gibbons,  10  Wend.  (N.  Y.) 
640;  Longworth  v.  Flagg,  10  Ohio  330;  Yea- 
ton  v.  Lynn,  30  U.  S.    (5  Pet.)   224,  8  L.  ed. 
105;   Leggett   v.    Humphreys,    62    U.    S.    (21 
How.)  66,  16  L.  ed.  50;  Thompson  v.  United 
States,  103  U.  S.  480,  26  L.  ed.  621. 

Under  the  code  system  of  pleading,  the 
same  end  can  be  attained  by  a  supplemental 
answer,  no  doubt. 

396.  Private  statutea— How  pleaded. — As 
to  generally,  see,  post,  9  459  and  note. 

397.  Qualified  denial — BHfect  of. — Denial 
of  all  allegations  of  complaint  not  herein- 
after admitted,  stated,  or  qualified,  does  not 
alter  or  modify  effect  of  admission  made, 
or  inferred  from  defective  specific  denial  of 


averment    regarding    certain    allegation. — 
People  v.  Otto,  77  Cal.  46,  48,  18  Pac.  869. 


Valeting  title — Aa  to  wbat  a  auffl- 
clent  anawer. — In  action  to  quiet  title,  de- 
nial of  allegations  of  complaint  is  sufficient 
answer,  and  finding  on  Issues  thus  raised, 
if  adverse  to  plaintiff,  Is  sufficient  finding. 
This,  of  course,  Implies  that  if  possession  be 
alleged,  fact  of  possession,  as  well  as  that 
of  title,  must  be  negative. — United  L.  Assoc, 
v.  Pacific  I.  Co.,  139  Cal.  370,  378,  69  Pac. 
1064,  72  Pac.  988. 

Aa  to  qnletlng  title,  see.  post,  55  738-761 
and  notes. 

399.  Answer  in  suit  to  quiet  title  deny- 
ing plaintiff's  right  of  possession,  alleging 
ouster  by  plaintiff  of  defendant's  posses- 
sion and  asserting  title  in  defendant, 
amounts  to  no  more  than  a  denial  of  allega- 
tions of  complaint.  It  does  not  set  up 
affirmative  matter  entitling  defendant  to 
affirmative  relief,  and  therefore  is  not  bar 
to  dismissal  of  action  by  plaintiff. — Moyle 
v.  Porter,  61  Cal.  639;  Wood  v.  Jordan,  125 
Cal.   263,  264,  57  Pac.  998. 

400.  Same — Equitable  title. — To  avail  of 
equitable  title  as  against  legal  title,  in  ac- 
tion to  quiet  title,  equitable  title  should  be 
specifically  pleaded. — United  L.  Assoc,  v. 
Pacific  I.  Co..  139  Cal.  370,  378.  69  Pac.  1064, 
72  Pac.  988. 

401.  Some— Setting  up  title. — Defendant 
setting  up  title  to  only  portion  of  demanded 
premises  in  ejectment  must  specify  part  he 
claims,  In  order  to  apprise  his  adversary  of 
it  that  he  may  bring  his  proofs  understand- 
ing^.— Anderson  v.  Pisk,  36  Cal.  625,  633. 

402.  Same— To  obtain  Jury  trial  In  action 
to  quiet  title  defendant  should  allege  his 
title. — United  L.  Assoc,  v.  Pacific  I.  Co.,  139 
Cal.  370,  378,  69  Pac.  1064,  72  Pac.  988. 

403.  Reference  from  one  count  to  an- 
other— Tolerated,  bat  dangeroua,  and  not 
good  pleading. — Count  of  pleading  must  be 
complete  within  Itself  without  reference  to 
any  other  count  and  merely  averring  that 
certain  paragraphs  of  another  count  are 
true  is  slovenly  mode  of  pleading  only  con- 
venient to  attorney  who  writes  pleading 
and  very  Inconvenient  to  apposing  counsel 
and  court  and  should  not  be  tolerated. — 
Pennie  v.  Hlldreth,  81  Cal.  127,  131,  22  Pac. 
898. 

404.  Where  instrument  is  set  out  in  full 
in  one  count  It  may  be  pleaded  In  another 
count  by  reference  thereto,  and  need  not 
be  again  set  out  in  full. — Yost  v.  Commer- 
cial Bank,  94  Cal.  494,  496,  29  Pac.  868. 

405.  Same— Same— Pleading  by  reference 

is  thought  not  only  to  be  an  improper 
method  of  pleading  (notwithstanding  above 
decision)  but  dangerous.  Should  the  court 
in  which  the  instrument  is  set  out,  for  any 
reason  be  stricken  from  the  pleading,  the 
latter  would  manifestly  be  open  to  objec- 
tion  of   Insufficiency,   because  a  paragraph 
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or   portion   of  a  pleading   ordered  stricken 
out,  is  not  In  the  cause  for  any  purpose. 

406w  Same  —  Same  —  Proper  method  of 
pleading  am  Instrument  is  unquestionably 
by  way  of  exhibit  attached  to  and  made 
part  of  the  pleading:.  Used  in  this  manner 
it  is  available  for  use  in  any  number  of 
counts,  and  the  counts  will  each  thus  be 
complete  in  themselves. 

407.  Same— Construction.  —  Where  orig- 
inal answer  has  been  superseded  by 
amended  answer  in  which,  in  answer  to 
second  cause  of  action  of  plaintiff,  "adopts 
paragraphs  1,  2,  3,  4  and  6  of  answer 
to  first  cause  of  action  set  forth  in  com- 
plaint and  makes  them  part  of  amended 
answer  to  second  cause  of  action  herein, 
same  as  if  duly  repeated  herein,"  reference 
is  clearly  to  answer  of  first  cause  of  action 
contained  in  amended  answer,  and  not  to 
original  answer. — Welsh  v.  Bardshar,  137 
Oal.  164,  165,  69  Pac.  977. 

408.  Release— Is  mew  matter  and  must 
be  affirmatively  pleaded  in  answer. — Coles 
v.  Soulsby,  21  Cal.  47,  51. 

400.  Representative  capacity— Sufficiently 
shown  by  alleging-  that  on  certain  day  de- 
cree was  duly  given,  made,  and  entered  in 
certain  court,  upon  which  letters  of  ad- 
ministration upon  estate  of  certain  decedent 
were  issued  by  said  court,  etc. — Wise  v. 
Hogan,  77  Cal.  184,  189,  19  Pac.  278. 

410.  Rales  and  usages  — Of  trade  and 
commerce  which  would  not  be  recognized 
without  their  adoption  by  particular  board 
or  association  must  be  pleaded  by  party 
who  relies  upon  them. — Goldsmith  v.  Saw- 
yer,  46  Cal.   209,  213. 

411.  Rales  of  pleadings— By  oae  of  com- 
missioners engaged  In  framing:  New  York 
code,  and  which  are  adapted  to  pleadings 
in  this  state,  lay  down,  among  others,-  the 
following:  Pacts  only  should  be  stated; 
this  means  facts  as  contradistinguished 
from  law,  from  argument,  from  hypothesis, 
and  from  evidence  of  facts.  A  legal  In- 
ference or  conclusion  from  facts  should  not 
be  stated.  The  defendant's  pretenses  are 
equally  improper  as  they  are  not  the  facts 
of  plaintiff's  case.  What  facts  are  neces- 
sary to  be  stated  contradistinguished  from 
the  evidence  of  such  facts  can  be  tested  by 
the  old  rule  as  to  special  verdicts;  there- 
fore, each  party  must  allege  every  fact 
which  he  is  required  to  prove  and  will  be 
precluded  from  proving  any  fact  not  al- 
leged and  he  must  allege  nothing  affirma- 
tively which  he  is  not  required  to  prove. 
All  statements  must  be  concisely  made,  and 
when  once  made  must  not  be  repeated  and 
to  this  end  logical  order  Is  necessary. — 
Green  v.  Palmer,  16  Cal.  411,  412,  414,  76 
Am.  Dec.   492. 

412.  Separate  statement— Of  defenses. — 
Separate  special  defenses  should  be  sep- 
arately pleaded,  e.  g.,  that  defendant  was 
mere  accommodation  maker  of  note  sued  on, 
and  that  maker  had  paid  same  to  payee. — 


,  Eppinger  v.  Kendrick,   114  Cal.  620,  624,  4* 
Pac.  613. 

413.  Several  defenses  and  several  coun- 
ter-claims may  be  pleaded,  but  they  must 
be  separately  stated,  and  if  single  state- 
ment contains  one  defense  followed  by  al- 
legations that  will  constitute  another,, 
latter  should  be  stricken  out. — Fleishman 
v.  Meyer,  46  Ore.  267,  80  Pac.  209. 

414.  Same— How  objection  taken. — Where 
two  or  more  special  defenses  are  pleaded 
together  and  no  demurrer  is  interposed  by 
plaintiff,  the  answer,  though  defective, 
states  defense,  and  objection  to  evidence 
upon  ground  that  it  does  not,  should  be 
overruled. — Eppinger  v.  Kendrick,  114  Cal. 
620,  624,  46  Pac.  618. 

415.  Same— To  what  applies. — Specific  de- 
nial of  each  allegation  of  complaint  is  sep- 
arate denial  applicable  only  to  particular 
allegation  controverted.  —  San  Francisco 
Gas  Co.  v.  San  Francisco,  9  Cal.  463,  473. 

416.  Each  denial  must  be  regarded  as 
applying  to  specific  allegation  it  purports 
to  answer,  and  not  as  forming  part  of  an- 
swer to  some  other  specified  and  entirely 
independent  allegation. — Recouillat  v.  Rene. 
32  Cal.  460,  463. 


417.  Several  defendants  —  Action  may 
proceed  against  those  served,  only. — As   to 

generally,   see,   ante,    8  416   and   note. 

418.  Sham  and  frivolous  answers— As  to 
striking  oat. — See,  post,  S  463  and  note. 

419.  Same— Definition  of  sham  answer. — 

A  sham  answer  is  one  good  in  form,  but 
alleging  matters  false  in  fact,  interposed 
in  bad  faith. — Piercy  v.  Sabin,  10  Cal.  22,  29,. 
70  Am.  Dec.  692;  Oostorfs  v.  Taafe.  18  CaL 
388;  Oreenbaum  v.  Turrill,  67  Cal.  285; 
Foren  v.  Dealey,  4  Ore.  96;  Stokes  v.  Farns- 
worth,  99  Fed.  836,  838. 

See,  also,  notes  72  Am.  Dec.  621;  66  Am. 
St.  Rep.  382;  113  Am.  St.  Rep.  640,  661. 

420.  Special  defense— In  aa  action  for 
goods  sold  and  delivered,  a  defense  based 
upon  the  non-merchantable  character  of  the 
goods  upon  delivery  is  special,  and  must 
be  specially  pleaded  to  be  available,  and 
unless  so  specially  pleaded,  an  offer  to 
proof  thereof  is  properly  refused. — Rob- 
inson v.  American  Fish,  etc.,  Co.,  17  Cal. 
APP.   221,    119   Pac.   338. 

See  pars.   6,   16,   33,   34,  this  note. 

421.  Statutory  privilege  or  right— As  to, 
given  by  particular  state  of  facts  must  be 
availed  of  by  alleging  and  showing  those 
facts. — Dye   v.    Dye,    11    Cal.    163,    168. 

422.  In  statutory  actions  compliance 
with  all  provisions  conferring  right  of 
action  must  be  alleged. — Paden  v.  Oold- 
baum,  4  Cal.  Unrep.  767,  37  Pac.  759. 

423.  In  trespass  plea  of  Justification  that 
defendant  entered  under  act  in  relation  to 
opening  roads,  etc.,  must  show  a  strict 
compliance  with  all  provisions  of  statute. 
— Sherman  v.  Buick,  32  Cal.  241,  266.  91 
Am.  Dec  667. 
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424*     Same  —  Proviso,       omission,       ete. — 

Whenever  there  Is  circumstance  or  act  re- 
quired, omission  of  which  is  to  defeat 
plaintiff's  right  of  action  prima  facie  well- 
founded  whether  called  "proviso,"  or  "con- 
dition subsequent,"  it  must  in  its  nature 
be  matter  of  defense  and  ought  to  be 
shown  in  pleading;  by  opposite  party. — 
Paden  v.  Goldbaum,  4  Cal.  Unrep.  767,  37 
Pac.  759. 

425.  Party  who  will  place  himself  within 
exception  to  general  rule  or  condition  must 
state  facts  which  take  his  cause  out  of 
general  rule  and  place  it  within  exception. 
— San  Francisco  Sav.  Union  v.  Reclamation 
Dist,    144    Cal.    639,    645.    79    Pac.    374. 

426.  Statute  of  frauds— When  and  "now 
may  be  pleaded.  —  The  defense  of  the 
statute  of  frauds  may  be  waived,  as  by  al- 
lowing a  contract  which  the  statute  re- 
quires to  be  in  writing  to  be  proved  by 
parol  without  objection  (Nunez  v.  Mor- 
gan, 77  Cal.  427,  430,  19  Pac.  753),  and 
where  the  defense  has  been  thus  waived 
it  can  not  be  afterwards  insisted  upon 
(Nunez  v.  Morgan,  77  Cal.  427,  430,  19 
Pac.  763).  In  those  cases  in  which  the 
defect  appears  upon  the  face  of  the  com- 
plaint, it  must  be  objected  to  by  demurrer 
or  plea,  otherwise  it  is  deemed  to  have 
been  waived  (Barr  v.  O'Donnell,  76  CaL 
469,  9  Am.  St.  Rep.  242,  18  Pac.  427;  Swit- 
izer  v.  Skiles,  8  111.  8,  44  Am.  Dec.  723;  Box 
v.  Stanford,  13  Smed.  &  M.  93,  61  Am.  Dec. 
143);  and  where  the  defect  does  not  ap- 
pear upon  the  face  of  the  complaint,  the 
issue  must  be  raised  by  plea  or  it  is 
•deemed  to  be  waived,  because  the  statute 
•does  not  raise  itself;  and  the  further  fact 
that  where  the  statute  requires  a  contract 
to  be  in  writing,  the  failure  to  put  it  in 
writing  does  not  effect  its  validity  as  a 
contract,  but  the  failure  goes  to  the  evi- 
dence merely.  It  is  a  rule  of  general  ap- 
plication that  before  the  defendant  can 
urge  a  defense  of  the  statute  of  frauds, 
the  issue  must  be  raised  by  some  appro- 
priate pleading;  but  a  simple  denial  of  the 
•contract  sued  upon  has  been  said  to  be  suf- 
ficient to  raise  the  validity  of  the  contract 
under  the  statute  of  frauds. — Feeney  v. 
Howard,  79  Cal.  625,  12  Am.  St  Rep.  162, 
4   L.  R.  A.   826,   21   Pac.  984. 

See  also  notes  86  Am.  Dec.  684;  78  Am. 
St.   Rep.    660. 

427.  Statute  of  llmltatloaa — Is  affirmative 
defease  and  must  be  pleaded. — Towle  v. 
Sweeney,   2  Cal.   App.   29,   83   Pac.   74. 

As  to  statute  of  llmltatloas  and  how 
pleaded. — See,  post,   $458  and  note. 

428.  Steamers,  vessels,  aad  boats— Ac- 
tios* against. — As  to  generally,  see,  post, 
55  813-827   and   notes. 

429.  Stipulation— frfcat  answer  be  deemed 
•rood  denial. — Stipulation  that  answer  be 
deemed  taken  and  treated  as  special  de- 
nial and  traverse  of  amended  complaint 
.same  as  if  new  and  additional  answer  had 


been  made  denying  same  specifically,  as 
required  by  law,  is  sufficient  to  put  in 
issue  facts  alleged  in  such  amended  com- 
plaint and  to  cure  any  defect  in  answer 
on  file. — Alta  Silver  Min.  Co.  v.  Alta  Placer 
Mln.  Co.,  78  Cal.  629,  633,  21  Pac.  373. 

490.  Substituting  defendant— Where  con- 
flict Ins;  claims  made  to  snbject- matter  of 
action. — As  to  generally,  see,  ante,  5  386  and 
note. 

431.  Sufficiency  of  answer— As  to  how 
tested. — It  is  of  utmost  importance  that  ail 
doubts  as  to  what  issues  are  should  be  re- 
moved before  trial.  Where  plaintiff  claims 
all  denials  of  answer  are  bad  he  may  test 
it  by  motion  for  judgment  on  pleadings. 
If  he  claims  that  some  denials  are  bad  he 
may  test  them  by  motion  to  strike  thorn 
out. — Gay   v.   Winter,   84   Cal.   153,    160.    161. 

432.  To  determine  whether  allegation 
has  been  properly  denied  or  not,  we  must 
examine  answer  to  particular  allegation 
which  it  is  designated  to  controvert.  If 
taken  by  itself,  an  issue  is  fairly  made 
and  there  is  no  admission  inconsistent  with 
this  in  the  answer,  denial  is  sufficient. — Re- 
couillat   v.   Rene,   32    Cal.   460,    453. 

433.  Test  of  materiality  of  averment  is 
— could  be  stricken  from  pleading  without 
leaving  it  insufficient? — Whltell  v.  Thomas, 
9  Cal.   499,  500. 

434.  Motion  for  judgment  Is  proper 
mode  to  test  sufficiency  of  denials. — Ker- 
stein  v.   Madden,   38   Cal.   158,   162. 

436.  If  answer  is  not  properly  verified 
plaintiff  may  move  court  to  strike  it  out 
and  enter  judgment  for  want  of  answer, 
or  may  move  court  for  judgment  on  plead- 
ings upon  ground  that  answer  fails  to 
set  up  defense. — Hearst  v.  Hart,  128  Cal. 
327,    328,    60   Pac.    846. 

486.  Same  —  Equitable  defense.  —  Suffi- 
ciency of  equitable  defense  in  matters  of 
substance  is  to  be  determined  by  appli- 
cation of  rules  of  pleading  observed  in 
courts  of  equity  when  relief  is  sought 
there  in  cases  of  like  character. — Bruck 
v.  Tucker,   42  Cal.  346,   352. 

437.  Rule  is  that  defense  should  be  so 
pleaded  that,  being  admitted  as  pleaded, 
judgment  must  go  for  defendant,  and  rule 
is  especially  rigid  in  pleading  fraud  or 
forfeiture.— Greiss  v.  State  I.  &  I.  Co.,  98 
Cal.  241,  244,  33  Pac  195. 

488.  Same— Facts  within  knowledge  of 
the  defendant. — Where  the  facts  stated  in 
a  verified  complaint  are  presumptively 
within  the  knowledge  of  the  defendant, 
a  positive  answer  is  necessary  to  raise  an 
issue.  An  evasive  answer,  on  Information 
and  belief,  raises  no  issue  and  merely  ad- 
mits the  verified  allegation  so  answered. 
If  defendant  has  a  want  of  knowledge  in 
fact,  an  explanation  is  essential  to  explain 
such  want  of  knowledge  of  facts  presump- 
tively within  his  knowledge. — Zany  v. 
Rawhide  G.  M.  Co.,  15  Cal.  App.  376,  114 
Pac.  1026. 
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As  to  denial  on  Information  and  belief,  see 

pars.  128-137;  260-284.  this  note. 

As  to  Indefinite  averments,  *see  par.  254, 
this  note. 

489.  Rules  of  pleading  as  to  facts  pre- 
sumptively in  knowledge  of  defendant  apply 
to  corporations  as  to  individuals. — Zany  v. 
Rawhide  Gold  Min.  Co.,  16  Cal.  App.  376, 
114    Pac.    1026. 

440.  Same— Judgment  on  the  pleading*. — 

Where  the  complaint,  in  an  action  for  serv- 
ices rendered,  is  verified,  and  the  facts 
stated  are  presumptively  within  the  knowl- 
edge of  the  defendant,  and  the  denials  of 
the  answer  are  on  information  and  belief, 
or  admit  the  allegations  of  the  complaint, 
It  was  proper  to  render  Judgment  on  the 
pleadings. — Zany  v.  Rawhide  Gold  Min.  Co., 
15  Cal.  App.  875,  114  Pac.  1026. 
See  pars.   53,  306,  this   note. 

441.  Same  —  Matter*  not  presumably 
within  the   knowledge  of  the  defendant   a 

general  denial  upon  Information  and  be- 
lief Is  permissible,  and  a  specific  denial  of 
each  allegation  is  not  essential,  notwith- 
standing the  complaint  may  be  verified. — 
Jensen  v.  Dorr.  159  Cal.  747,  116  Pac.  553. 

442.  Summon*— How  loaned,  directed, 
and  what  to  contain* — A*  to  generally,  see, 
ante,   5  407   and   note. 

448.     Same— How  served  and  returned. — 

As  to  generally,  see,  ante,  5  410,  411  and 
notes. 

444.  Supplemental  answer— As  to  gener- 
ally.— See,    post,    5  464    and    note. 

445.  Surplusage— Does  not  qualify* — The 

words  "In  her  own  right  and  as  her  sep- 
arate property,"  added  to  sufficient  denial 
of  ownership  of  certain  property  by  woman, 
may  be  disregarded  as  surplusage  and  do 
not  qualify  denial. — Dow  v.  Gould  &  C.  S. 
M.    Co.,  31   Cal.  629,  648. 

446.  Tenancy  In  common— Shown  under 
denial. — Under  denial  that  defendant  di- 
verted more  than  specified  amount  of  water 
and  that  plaintiff  was  damaged  thereby  to 
allegation  that  defendant  had  wrongfully 
diverted  waters  of  creek,  It  may  be  shown 
that  plaintiff  was  tenant  in  common  with 
defendant  in  creek  and  waters;  that  he 
consented  to  diversion  of  such  water  as 
was  diverted  by  defendant  and  was  not 
damaged  thereby. — Churchill  v.  Baumann, 
95  Cal.  541,  546,  30  Pac.  770. 

As  to  right  of  tenants  In  common  to  defend 
Jointly  or  severally,  see,  ante,  8  384  and 
note. 

447.  That  another  action  Is  pending— 
Against  defendant  for  same  subject-matter, 
to  be  good  as  plea  in  bar,  must  show  that 
plaintiff  in  each  action  is  same. — Pelch  v. 
Beaudry,   40  Cal.  439,  445. 

448.  Plea  in  abatement  of  another  ac- 
tion pending  must  show  that  cause  of  ac- 
tion is  same. — County  of  Calaveras  v. 
Brockway,  30  Cal.   325,  887. 


449.  Plea      in      abatement     founded      on 
pendency   of   prior  action  must   show   that 
process    was    Issued    therein. — Weaver    v. 
Conger,    10    Cal.    233,    234,    238;    Primm    v. 
Gray,    10    Cal.    622,    523. 

450.  Time  to  demur  or  answer— As  to 
generally* — See,    ante,    9  407    and    note. 

451.  Title  In  third  party— Sumdency  of 
showing  to  support  defense. — That  note 
sued  on  is  property  of  another  and  not  of 
plaintiff,  to  be  good  defense  must  be  ac- 
companied with  showing  of  some  substan- 
tial matter  of  defense  against  one  asserted 
to  be  owner.  It  could  not  be  set  up  against 
plaintiff. — Gushee  v.  Leavitt,  5  Cal.  160,  161. 

452.  Ultimate    facts— To    be    answered. — 

Denial  of  ultimate  fact,  e.  g.  that  certain 
property  was  dedicated  as  homestead,  with- 
out denial  of  allegation  that  parties  were 
residing  thereon,  is  sufficient. — Lowell  v. 
Lowell,  55  Cal.  316,  319. 

453.  Usages  and  customs— Must  be  espe- 
cially pleaded. — In  those  cases  in  which 
local  usages  and  customs  are  relied  upon 
by  the  defendant  they  must  be  specially 
pleaded,  or  they  can  not  be  considered  in 
the  trial  of  the  cause  as  modifying  the  or- 
dinary force  or  meaning  of  words  used  in  a 
contract,  or  an  unambiguous  written  prom- 
ise to  pay  on  which  an  action  is  brought, 
or  as  obligating  bricklayers  to  construct 
their  own  scaffolds,  and  the  like — Lindley 
v.  First  Nat.  Bank,  76  Iowa  629,  14  Am. 
St.  Rep.  254,  2  L,  R.  A.  709,  14  N.  W. 
381;  Eller  v.  Loomis,  106  Iowa  280,  76  N.  W. 
686;  Sherwood  v.  Home  Sav.  Bank,  131  Iowa 
530,  109  N.  W.  9;  Lewis  v.  Metcalf,  58  Kan. 
227,  36  Pac.  345;  McKee  v.  Wild.  52  Neb. 
14,  71  N.  W.  958;  Gaao  v.  Palo  Pinto 
County,   71  Tex.   99. 

See,  also  notes  2L.R.A.  709;  13  L.  R.  A. 
440. 


454.  Use  of  slanderous  words 
Can   not  be  denied  on   Information. — In   an 

action  for  slander,  defendant  is  presumed 
to  have  positive  knowledge  as  to  the  use 
of  the  alleged  slanderous  words,  and  can- 
not deny  the  same  on  Information  and  be- 
lief.— Nave  v.  Graham,  37  Cal.  App.  332, 
174   Pac.   76. 

455.  Usurpation  of  office  or  franchise- 
Action  charging. — See,  post,  8  802,  810  and 
notes. 

456.  "Variance— Between  allegations  of 
answer  or  pleadings  and  proof. — As  to  gen- 
erally, see,  post,  S  469-471  and  notes. 

457.  Verification  of  answer.— As  to  gen- 
erally, see,  post,  5  446  and  note. 

458.  Waiver  of  formal  answer— In  gen- 
eral.— The  rule  is  well  established  that, 
where  both  parties  treat  an  affirmative  de- 
fense as  denied,  the  want  of  a  formal  an- 
swer thereto  will  be  deemed  waived. — Kern 
Valley  Bank  v.  Koehn,  19  Cal.  App.  247, 
125  Pac.   868. 


459.     Want    of    Information    and    belief— 
As    to    right    to    plead— Statutory. — In    ab- 
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sence  of  statute  permitting  denial  for  want      Wise    v.    Rose,    110    Cal.    159,    16S,    42    Pac. 


of  information  and  belief,  and  requiring 
denials  to  be  positive  or  according1  to  In- 
formation and  belief,  denial  for  want  of  in- 
formation and  belief  raises  no  issue. — Cur- 
tis v.  Richards,  9  Cal.  83,  38;  State  ex  rel. 
Milsted  v.  Butte  City  W.  Co.,  18  Mont  199, 
203,   66  Am.  St.  Rep.  574,   44   Pac.   966. 

460.  In  Practice  Act  as  amended  in  1854 
there  were  but  two  forms  in  which  defend- 
ant could  controvert  allegations  of  verified 
complaint;  first,  positively,  when  facts  were 
within  his  own  personal  knowledge;  and, 
second,  upon  information  and  belief,  when 
facts  were  not  within  his  own  personal 
knowledge. — Curtis  v.  Richards,  *9  Cal.  33, 
34,   38. 

461.  In  denial  for  want  of  knowledge,  in- 
formation, or  belief,  it  Is  better  practice  to 
use  language  of  statute. — Wilson  v.  Com- 
mercial Union  Ins.  Co.,  IS  S.  D.  322,  89 
N.  W.   649. 

462.  Same— Copulative  denial  of  several 
distinct  matters  for  want  of  information 
or  belief  is  not  denial  of  any  of  them. — 
Wise  v.  Rose,  110  CaL  169,  163.  42  Pac. 
669. 

463.  Same— Corporations  act  through 
their  officers,  and  are  presumed  to  have 
knowledge  which  their  officers  have,  and 
therefore,  can  not  deny  allegation  for  want 
of  information  and  belief  if  knowledge 
thereof  be  had  by  officers. — Sloane  v.  South- 
ern Cal.  R.  Co.,  11  Cal.  668,  685,  32  L.  R.  A. 
193,   44  Pac.   320. 

As  to  rule  not  betas;  applicable  to  munici- 
pal corporations,  see  par.  338  this  note. 

464*  game-form  of — Smbstantlal  com- 
pliance with  statute. — Denial  on  ground 
that  "these  defendants  are  not  sufficiently 
informed  to  enable  them  to  answer"  is  not 
substantial  compliance  with  code  since  it 
does  not  state  defendants  have  no  belief 
on  subject  sufficient  to  enable  them  to  an- 
swer.—Naftzger  v.  Gregg,  99  Cal.  83,  87,  33 
Pac.   767. 

466.  Issue  can  not  be  Joined  by  simply 
denying  "information,"  or  by  denying 
"knowledge"  sufficient  to  form  belief.  Both 
knowledge  and  information  must  be  denied 
and  answer  that  defendant  "has  no  infor- 
mation sufficient  to  form  belief,"  etc.,  is  in- 
sufflcent. — Slgmund  v.  Bank  of  Minot,  4 
N.  D.  164.  69  N.  W.  966;  Sifton  v.  Sifton, 
6   N.   D!   187,    66   N.   W.   670. 

466.  Denial  on  ground  that  "defendants 
have  no  information  sufficient  to  form  be- 
lief and  therefore  deny,"  etc.,  fails  to  nega- 
tive both  knowledge  and  information,  and 
hence  is  insufficient,  not  conforming  to 
statute. — Massachusetts  L.  &  T.  Co.  v. 
Twitchell,   7  N.  D.   440,   76  N.  W.   786. 

467.  Averment  that  "defendant  can  not 
positively  say"  whether  or  not  certain  alle- 
gation of  complaint  is  true,  is  not  a  denial, 
nor  Is  .it  an  averment  that  defendant  does 
not  know  or  believe  truth  of  allegation. — 


669. 

468.  Averment  that  "these  defendants  are 
not  sufficiently  informed  to  enable  them  to 
answer"  allegation  of  complaint,  is  not 
substantial  compliance  with  code  provision, 
since  it  does  not  sta,te  defendants  have  no 
belief  on  subject  sufficient  to  enable  them 
to  answer. — Naftzger  v.  Gregg,  3  Cal.  Unrep. 
620,  31  Pac.  612. 

469.  Answer  that  defendant  "avers  that 
he  has  no  information  or  belief  on  sub- 
ject mentioned  in  paragraphs  1,  2,  3,  and  4 
of  said  complaint  sufficient  to  enable  him 
to  answer  allegations  therein  contained  and 
that  he  therefore  places  his  denial  of  each 
of  said  allegations  upon  that  ground  and 
denies  each  and  all  of  the  same  and  every 
part  thereof,"  Is  sufficient  when  none  of 
facts  alleged  in  these  paragraphs  are  af- 
firmatively or  presumptively  within  knowl- 
edge of  defendant.  Where  several  allega- 
tions are  a  connected  part  of  transaction 
and  defendant  is  equally  without  Informa- 
tion or  belief  upon  either  of  them,  he  can 
properly  make  denial  in  form  given  above 
and  it  is  not  necessary  that  he  should  make 
specific  denial  of  each  of  allegation. — 
Etchas  v.  Orena,  121  Cal.  270,  271,  63  Pac. 
798. 

470.  Averment  of  answer  that  defendant 
has  no  knowledge  or  information  sufficient 
to  form  belief  and  therefore  denies  an  al- 
legation of  complaint,  raises  an  issue,  and 
need  be  followed  by  no  other  or  further  de- 
nials.— Cumins  v.  Lawrence  Co.,  1  S.  D.  168, 
46  N.  W.  182,  2  S.  D.  452,  60  N.  W.  900. 

471.  Denial  that  plaintiff  is  owner  of 
personal  property  described  in  complaint, 
and  averment  that  defendant  "has  not  suf- 
ficient information  or  belief  upon  subject 
to  enable  him  to  answer"  allegation  of 
plaintiff  that  he  is  entitled  to  possession 
of  property  "and  on  that  ground  he  denies 
the  same,"  is  sufficient,  in  action  of  claim 
and  delivery,  to  put  In  issue  allegations  of 
plaintiff  that  he  is  owner  and  entitled  to 
possession  of  the  property. — Cunningham  v. 
Skinner,   66  Cal.   386,   4  Pac.   373. 

472.  Sufficiency  of  denial  of  priority  of 
mortgage  held  by  plaintiff  to  that  of  one 
held  by  defendant  upon  ground  that  he 
has  no  information  or  belief  sufficient  to 
enable  him  to  answer  allegation,  ques- 
tioned, but  held  objection  can  not  be  taken 
for  first  time  in  appellate  court. — Walker 
v.   Buffandeau,    63   Cal.    312,  313. 

473.  Denial  followed  by  "and  further  an- 
swering defendant  says  that  he  has  not 
knowledge  or  information  sufficient  to  en- 
able him  to  form  belief  as  to  the  truth, 
or  to  answer  the  allegations  in  said  com- 
plaint contained,  that  .  .  .  and  therefore 
he  denies  the  said  allegation  and  the 
whole  thereof,"  while  not  in  line  with 
statute,  is  sufficient  to  raise  an  issue  in 
absence  of  objection  In  trial  court. — People 
v.  Swift,  96  CaL  166,  167,  31  Pac.  16. 
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474.  Same — 8uu — Matter  of  public 

- — Allegation  that  claim  was  filed  and 
recorded  in  recorder's  office  can  not  be  de- 
nied upon  ground  that  defendant  has  no 
information  or  belief  upon  subject  suffi- 
cient to  enable  him  to  answer.  While  code 
admits  of  denial  in  this  form  it  does  not 
apply  when  defendant  is  presumed  to  know 
or  when  he  has  means  of  ascertaining: 
whether  or  not  such  allegation  is  true,  and 
where  he  can  certainly  ascertain  truth  or 
falsity  of  allegation  by  reference  to  public 
records. — Mulcahy  t.  Buckley,  100  Cal.  484, 
486,  85  Pac.  144. 

475.  Allegations,  truth  of  which  Is  read- 
ily ascertainable  from  public  records,  can 
not  be  denied  for  want  of  information  or 
belief. — Mullally  v.  Townsend,  119  Cal  47,  64, 
50   Pac   1066. 

476.  Want  of  knowledge  or  information 
can  not  be  used  as  basis  of  denial  of  matter 
of  public  record. — Van  Dyke  v.  Doherty,  6 
N.  D.  268,  69  N.  W.  200. 


477.  Same— Same— 'Matter*  presumptlTely 
within   defendant's   knowledge   can    not   be 

denied  for  want  of  information  and  belief 
and  thus  averment  that  plaintiff  sold  and 
delivered  to  defendant  certain  goods  at  his 
special  instance  and  request  can  not  be  so 
denied. — Raphael  Weill  A  Co.  v.  Crittenden, 
188   Cal.   488,   489,    78   Pac.    288. 

478.  Denial  for  want  of  information  and 
belief  of  sale  and  delivery  of  goods  to 
defendant  by  plaintiff  Is  insufficient  to  raise 
an  Issue,  matter  being  presumptively  with- 
in knowledge  of  defendant. — Raphael  Weill 
A  Co.  v.  Crittenden,  189  Cal.  488,  489,  78 
Pac.    288. 

479.  Administrator  as  defendant  has  no 
presumptive  knowledge  whether  or  not 
services  were  rendered  to  deceased,  and 
may  therefore  deny  allegation  of  such  ser- 
vices upon  ground  that  he  has  no  infor- 
mation or  belief  on  subject. — Etchas  ▼. 
Orena,    121   Cal.   270,    271,   68   Pac.    798. 

480.  flame— Municipal      corporations      by 

reason  of  their  peculiar  character,  and 
that  their  officers  are  changed  from  time 
to  time,  are  not  Included  in  rule  that  cor- 
porations must  be  presumed  to  know  what 
their  officers  are  presumed  to  know,  and 
therefore  can  not  deny  for  want  of  infor- 
mation or  belief  matters  presumptively 
within  knowledge  of  their  officers  (Field 
J.,  dis.). — San  Francisco  Gas  Co.  v.  San 
Francisco,  9  Cal.  453,  466. 

481.  Same— Reason    of    rule*    allowing— 

Supreme  court  of  New  York,  construing  pro- 
vision of  code  substantially  the  same,  say: 
•'Upon  reason  this  form  of  denial  would 
seem  to  be  justified.  Information  is  the 
source  of  much — Indeed,  of  the  most — that 
we  call  knowledge.  We  affirm  or  deny 
the  existence  of  an  alleged  fact,  either  from 
personal  knowledge  of  its  existence,  or  be- 
cause we  have  information  thereof  which 
we  credit.  This  latter  Is  the  source  of 
onost  of  our  knowledge  of  the  facts  of  his- 


tory, and  in  the  ordinary  affairs  of  life  we 
often  accept  and  act  upon  facts  known  to 
us  only  by  information  as  fully  and  confi- 
dently as  though  they  were  personal  Inci- 
dents in  our  experience.  But  assertions  of 
facts  are  frequently  made,  of  which  facts 
we  neither  have  absolute  knowledge,  nor 
are  they  accredited  in  such  a  way  as  to  sat- 
isfy us  of  their  existence.  We  may  not  be 
able  either  to  affirm  or  deny  their  existence, 
or  even  to  form  a  Judgment  or  belief  in 
respect  to  them.  It  is  obvious  that  each  of 
these  several  conditions  may  exist  In  the 
case  of  a  defendant  brought  into  court  to 
answer  a  complaint.  The  facts  alleged  may 
be  true  or  false  to  his  personal  knowledge. 
If  he  has  no  personal  knowledge  of  their 
truth  or  falsity,  nevertheless  he  may  have 
information  which  satisfies  him  that  they 
are  true  or  false,  and  a  belief  founded 
thereon.  Still  again,  he  may  have  no  in- 
formation upon  which  he  can  affirm  or  deny 
the  facts  alleged,  or,  if  he  has  some  infor- 
mation, It  may  not  be  such  as  to  create  a 
belief  one  way  or  the  other  as  to  their 
existence,  or  whether  the  assertions  made 
are  true  or  untrue.  In  the  first  and  third 
cases  supposed,  concededly  the  defendant 
can  put  the  plaintiff  to  his  proof.  He  may 
do  this  in  the  one  case  by  a  direct  and 
positive  denial,  and  In  the  other  by  deny- 
ing any  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  existence 
of  the  alleged  facts.  If  the  defendant  is 
in  the  condition  of  having  information  and 
a  belief  founded  thereon  that  the  facts  are 
untrue,  but  no  actual  knowledge,  unless 
he  can  deny  absolutely  the  allegations  of 
the  complaint,  or  deny  them  on  informa- 
tion or  belief,  he  will  be  precluded  from 
answering  at  all,  and  judgment  go  against 
him  by  default,  although  the  plaintiff  might 
not  be  able  in  the  trial  to  establish  the 
facts  alleged." — Bennett  v.  Leeds  M.  Co., 
110   N.  Y.   160,   151,   17  N.  B.   669. 

As  to  when  denial  of  any  knowledge  or 
Information  aunletent  to  form  a  belief  may 
be  used,  see  note  70  Am.  Dec  626,  628. 


Wife—Kay    defend    for    husband*— 

As  to  generally,  see,  ante,  fi  871  and  note. 

483.  Written  Instrument  —  As  to  how 
pleaded. — Contract  may  be  declared  upon 
in  pleading  in  haec  verba,  or  In  substance 
and  according  to  its  legal  effect. — Stoddard 
v.  Treadwell,  26  Cal.  294,  808;  Love  v.  Sierra 
Nevada  Lake  W.  A  M.  Co.,  82  Cal.  ,689,  649, 
91  Am.  Dec.  602;  Joseph  v.  Holt,  87  Cal. 
260,  258;  Lambert  v.  Haskell,  80  Cal.  611, 
618,  22  Pac.  827;  White  ▼.  Soto,  82  Cal.  664, 
657,  28  Pac.  210. 

484.  Records  and  papers  can  not  be  made 
part  of  pleading  by  merely  referring  to 
them  and  praying  that  they  be  taken  as 
part  of  such  pleading  without  annexing 
original  or  copies  as  exhibits,  or  incorporat- 
ing them  in  the  pleading  so  as  to  form  part 
of  record  in  cause. — People  ex  rel.  Carrillo 
v.  De  la  Querra,  24  Cal.  72,  78. 
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486.     Same— Admitted  by  failure  to  demy. 

— A  written  instrument  set  out  in  pleading: 
admitted  by  failure  to  deny  under  oath, — 
See,  post,   S8  447,  448  and  notes. 

486.     Same  —  Denial  of.  —  Complaint  on 
promissory  note  filed  after  statute  of  limi- 
tations  had   run,   alleging  acknowledgment 
of   the   debt,   as  follows:      "This    (referring- 
to    said    note)    is   a   Just   debt.      You   have 
accommodated  me  and  I  will  pay  it"  is  suf- 
ficiently answered  by  denial  that  defendant 
ever  "acknowledged  to  plaintiff  his  indebt- 
edness   upon    promissory    note    set    out    in 
plaintiffs    complaint    ...    or    by    any    of 
promises  and  acknowledgments  claimed  to 
have  been  made  by  defendant  and  set  out 
in  plaintiff's  complaint,  he  promised  to  pay 
any     indebtedness     upon     said     promissory 
note,"  the  material  fact  being  the  making 
of  promise  or  acknowledgment  set  up,  and 
it  is   sufficient  for  defendant  to  deny   this 
by  denying  that  he  had  ever  made  any  of 
acknowledgments  in  words  alleged.     For  if 
these  denials  could  be  construed  as  admit- 
ting acknowledgments  of  debt,  it  would  be 
simply  an  admission  of  writings  other  than 
those   alleged   which,   under  familiar   rules 
of  practice,  would  be  variant  from  writings 
alleged,    and    therefore    immaterial.      This 
rule  has  always  been  applied  with  peculiar 
strictness  to  cases  where  denial  of  writing, 
or  its  language,  is  pleaded,  words  in  such 
cases  being  regarded  as  descriptive  of  iden- 
tity  of  writings  alleged. — Hlggins  v.  Gra- 
ham, 143  Cal.  131,  132,  133,  76  Pac.  898. 

487.  Same— Exceptions. — As  to  generally, 
see,  post,   S  449  and  note. 

488.  Same— Set  out  In  answer—How  con- 
troverted.— In  general,  see,  post,  I  448  and 

note. 


489.  Same  —  What  controls.  —  Where 
pleading  sets  out  contract  in  haec  verba 
and  also  contains  statement  of  its  legal  ef- 
fect according  to  views  of  pleader,  and  it 
be  conceded  that  legal  effect  given  by 
pleader  is  erroneous,  that  may  be  rejected 
as  surplusage,  for  true  relation  of  different 
parts  of  contract  to  each  other  and  of 
parties  are  disclosed  by  contract  itself.— 
Stoddard  v.  Treadwe'll,  26  Cal.  294,  303. 

490.  Writ  of  mandate— Answer  to  peti- 
tion for. — As  to  generally,  see,  post,  §§  1089, 
1094  and  note. 

491.  Writ  of  prohibition — Answer  to  po- 
tion for. — As  to  generally,  see,  post,  5§  1089, 
1105  and  notes. 

492.  Writ   of  review— Answer  or  return 

to. — As   to   generally,   see,   post,    S  1075   and 
note. 

498.  Words  of  statute — Denial  In  answer 
—As  to  whether  most  be  in. — It  is  not  al- 
ways necessary  that  a  denial  in  an  answer 
shall  be  in  the  exact  words  of  the  statute, 
in  order  to  raise  an  issue.  Thus,  the  su- 
preme court  of  this  state  has  said  that 
under  the  statutory  requirement  that  the 
denial  in  certain  cases  is  to  be  "according 
to  his  information  and  belief,"  a  defend- 
ant's denial  "on  information  and  belief"  is 
sufficient  to  raise  an  issue  (Vassault  v. 
Austin,  32  Cal.  597;  Roussin  v.  Stewart,  33 
Cal.  208,  211);  and  the  court  has  made  a 
like  holding  with  regard  to  a  denial  "upon 
information  and  belief." — Vassault  v.  Aus- 
tin, 32  Cal.  597,  606;  Jones  v.  City  of  Peta- 
luma,  36  Cal.  230,  284;  Kinsteln  v.  Madden, 
38  Cal.  158,  163. 

See,  also,  note  70  Am.  Dec.  688  for  addi- 
tional discussion,  and  cases. 


§  437a.  ANSWER  BY  INSURANCE  COMPANY  CLAIMING  EXEMPTION 
FROM  LIABILITY,  SPECIFYING  PERIL  PROXIMATE  CAUSE  OF  LOSS. 

In  an  action  to  recover  upon  a  contract  of  insurance  wherein  the  defendant 
claims  exemption  from  liability  upon  the  ground  that,  although  the  proximate 
cause  of  the  loss  was  a  peril  insured  against,  the  loss  was  remotely  caused  by 
or  would  not  have  occurred  but  for  a  peril  excepted  in  the  contract  of  insur- 
ance, the  defendant  shall  in  his  answer  set  forth  and  specify  the  peril  which 
was  the  proximate  cause  of  the  loss,  in  what  manner  the  peril  excepted  con- 
tributed to  the  loss  or  itself  caused  the  peril  insured  against,  and  if  he  claim 
that  the  peril  excepted  caused  the  peril  insured  against,  he  shall  in  his  answer 
set  forth  and  specify  upon  what  premises  or  at  what  place  the  peril  excepted 
caused  the  peril  insured  against. 

Sec.  2.  This  act  shall  apply  to  all  pleadings  filed  after  the  passage  of  this 
act,  as  well  as  [in]  actions  then  pending  as  those  thereafter  begun. 

History:  Enactment  approved  March  21,  1907,  Stats,  and  Amdts. 
1907,  p.  836,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  439.  In  effect  immedi- 
ately. 

§  438.  WHEN  COUNTER-CLAIM  MAY  BE  SET  UP.  The  counter-claim 
mentioned  in  the  l^st  section  must  be  one  existing  in  favor- of  a  defendant  and 
c.  c.  P.— 59  «*o 
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COUNTER-CLAIM— WHEN  MAT  BE  SET  UP. 
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against  a  plaintiff  between  whom  a  several  judgment  might  be  had  in  the 
action,  and  arising  out  of  one  of  the  following  causes  of  action: 

1.  A  cause  of  action  arising  out  of  the  transaction  set  forth  in  the  complaint 
as  the  foundation  of  the  plaintiff's  claim,  or  connected  with  the  subject  of 
the  action; 

2.  In  an  action  arising  upon  contract ;  any  other  cause  of  action  arising  also 

upon  contract  and  existing  at  the  commencement  of  the  action. 

History:     Enacted  March  11,  1872,  substantial  re-enactment  of  {47 
of  Practice  Act. 


COUNTER-CLAIM— WHEN  MAY  BE  SET 

UP. 

1-  4.  As   to   setting   up   counter-claims  — 
Policy  of  the  law. 

5, 6.  As  to  when  pleadable,  and  sufficiency 
of — In  general. 

7.  Same  —  Action    for    fraud,    defend- 
ant's  claim  in  contract. 

8- 10.  Same — Claim  not  due. 

11.  Same  —  Counter-claim  or  cross-com- 

plaint for  damages. 

12.  Same — Bight    of    defendant    to    set 

forth  his  counter-claim. 

13.  Same — Withdrawal   of,   and   its   ef- 

fect. 

14.  Action  pending  on — Not  bar  to  set- 

ing  up. 

15.  Anticipation   or   statement   in   com- 

plaint of. 

16.  Architect — Giving    out    information, 

17.  Assault  and   battery — Libel,  of   de- 

fendant. 

18.  Same — Negligence. 

19-  22.  Assignment  of  demand — Effect  of. 
23.  Breach    of    contract  —  Breach    by 
plaintiff. 
24-  26.  Breach  of  warranty — Purchase- price. 

27.  Same — By  surety. 

28.  Claim    and    delivery  —  Trespass    on 

land. 

29.  Claim  founded  in  tort — Can  not  be 

set  up  as  a  defense,  either  by  way 
of   counter-claim   or  set-off. 

30.  Same — Same — Illustrations — In  gen- 

eral. 

31.  Same  —  Same  —  Same  —  Action  for 

killing  stock — Against   railroad — 
Damages  for  negligence  of  plain- 
tiff. 
1  32.  Same  —  Same  —  Same  —  Action    on 

book-account — Trespass  and  dam- 
age to  crops. 

f  33.  Same  —  Same  —  Same  —  Action     to 

recover  for  loss  of  goods  by  fire — 
Fire  set  out  by  plaintiff's  negli- 
gence. 

34.  Same — Same  —  Same  —  Assault  and 
battery  —  Forcible  detention  and 
slander  of  property. 
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35.  Same — Same — Same — Same — Injury 

to  defendant. 

36.  Same — Same — Same — Same  —  Libel 

published  by  plaintiff. 

37.  Same  —  Same  —  Same —  Conversion 

charged  —  Another   conversion   of 
other  property  by  the  plaintiff. 

38.  Same — Same  —  Same  —  Libel  —  An- 

other libel  by  plaintiff. 

39.  Same — Same — Same — Same  —  Mali- 

cious prosecution  of  action  for  ap- 
pointment of  receiver. 

40.  Same  —  Same  —  Same  —  Slander  — 

Counter  slander  of  defendant  by 
plaintiff — At  another  time. 

41.  Same — Same — Same — Same — During 

the  same  conversation. 

42, 43.  Same — Same — Same —  Same  —  Same 
—  Definition  of  term  "transac- 
tion. ' ' 

44,  45.  Same — Same  — Same  —  Same  —  Mu- 
tual vituperative  abuse  or  defama- 
tion. 

46.  Same — Same  —  Same  —  Trespass  by 
cattle — Damages  for  injury  to  the 
cattle. 

47-  48.  Same  —  Same  —  Dissident  cases 
claimed. 

49.  Claim   not   presented   to   estate    for 

allowance — Barred  by  statute. 

50.  Compensated     —     Cross  -  demands 

deemed  to  be. 

51.  Contents    of  —  Counter-claim     must 

contain  substantive  averments. 
52-56.  Same — Must  show  that  it  was  due 
and  existing  at  time  of  commence- 
ment of  action. 

57.  Same— Statute  of  limitations. 

58.  Cross-complaint — Difference  between 

and  counter-claim. 

59,  60.  Damages— For  excessive  attachment. 

61.  Same — For  premature  attachment. 

62.  Death  of  party— Effect  of. 

63-  66.  Definition  of  counter-claim — As  to 
generally. 

67.  Dismissing  action  — Where  counter- 

claim interposed. 

68.  Distinguished    from    cross-complaint 

— In  general. 
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69.  Distinguished  from  set-off — In  gen- 

eral. 

70.  Same—" Set-off' '  differs  from  "re- 

coupment. 9  f 

71.  Ejectment — Contract  to-  purchase. 

72.  Same — Trespass  of  animals. 

73.  Same — Use  and  occupation. 

74.  Estates      of      decedents  —  Claims 

against. 

75.  Foreclosure  of  mortgage — Deficiency 

judgment. 

76.  Same — And  for  balance  due  on  note 

—  Over-payment    proper    counter- 
claim. 

77.  Same — Payment. 

78.  Same — Proceeds  of  crops,  etc. 

79.  Form  of  pleading — In  general. 
80,  81.  Same — Designation  by  pleader. 

82.  Fraud  in  sale  of  mining  claim — Re- 

covery by  way  of  cross-complaint. 

83.  Independent  contracts. 

84, 85.  Same  —  Demand  for  goods,  wares, 
and  merchandise  sold  plaintiff  by 
defendant  is  proper  subject  of 
counter-claim- 

86.  Insolvency — Assigned  claims. 

87.  Interest  as. 
88-  90.  Jurisdictional  amount — In  general. 

91.  Same — As  defense. 

$2.  Same— Bond. 

93,  94.  Same — Restraining  action. 

95-  97.  Landlord  and  tenant  —  Counter- 
claims between. 

98.  Master     and     servant  —  Negligence 
against  services. 

99, 100.  Money     demand  —  Foreclosure     of 
mortgage. 

101.  Same — Trespass  on  property. 

102.  Same — Value  of  use  and  occupation 

of  property. 

103.  Negligence  of  pledgee. 

104.  Object  of  statute. 

105.  Objections  to— When  waived. 

106, 107.  Parties — Counter-claim  must  be  one 
existing  in  favor  of  defendant 
against  plaintiff. 

108, 109.  Same — Defendant  and  stranger. 

110- 113.  Same — Joint  defendants. 

114.  Same — Exception.  '.\ 

115.  Same — Plaintiff  and  stranger. 

116.  Same — Partnership  accounts. 

117.  Same — Partnership  claims. 

118.  Same — Same — Unadjusted. 

119.  Personal  action — Real  action. 

120.  Pledge — Negligence   of   pledgee. 

121.  Promissory    note  —  With    defendant 

accommodation  indorser. 

122.  Same — Assigned  notes  of  plaintiff. 

123, 124.  Same — In  action  by  administrator. 
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125.  Same  —  Open,  mutual,  and  current 
account. 

126.  Quieting  title — Unnecessary  in. 

127.  Same — Breach  of  contract. 

128.  Same — Ejectment. 

129.  Reclamation-district  assessment  — 
Counter-claim  for  value  of  levee 
constructed. 

130.  Relation  of  parties — Mutuality. 

131- 135.  Replication    to    counter-claim  —  Un- 
necessary. 

136.  Res  adjudicata  —  Not  pleadable  as 
when. 

137.  Services — Delay  in  completion  of. 

138.  Special  plea — Is  necessary  to  set  up; 

139, 140.  Statute    of   limitations  —  Must    be 
pleaded. 

141, 142.  Same — Is  suspended  as  to  demand. 

143.  Striking  out — Not  allowed. 

144- 146.  Subject    of   action  —  Must    be   con- 
nected with. 

147.  Same — Subject-matter  of  cause  of 
action  not  arising  out  of  same 
transaction. 

148.  Surety — Can  not  set  up  counter-claim 
in  favor  of  his  principal. 

149, 150.  Same — Breach  of  warranty. 

151.  Same — Equitable  rights  of. 

152.  Same — Fraud. 

153.  "  Transaction ' '—Definition  of. 

154.  Same  —  Same  —  "Transaction"  is 
broader  term  than  " contract.' ' 

155.  Same — Same — Term  "transaction" 
in  statute  limiting  counter-claim 
to  demands. 

156- 158.  Same — Defendant  may  set  up  entire 
transaction. 

159.  Same — Must  arise  out  of. 

160.  Test  of  what  is  counter-claim. 
161, 162.  Tort — Counter-claim  in  actions  of. 

163.  Tortuous  interference  with  posses- 
sion —  May  be  counter-claimed 
against  damages  for  tortuous 
withholding. 

164.  Unlawful  detainer. 

165.  Unliquidated  damages — For  unskil- 
ful work. 

166.  Unskilful  work. 

Aa  to  counter-claim  and  act-off,  areaerallyv 

see,  also,  ante  pars.  9  and  10,  note  to  §  437 
C.  C.  P.   part. 

Aa  to  counter-claim  and  ttet-ott  In  Jus- 
tices' court,  see,  post,  §  855  and  note. 

Aa  to  cross-complaint,  see,  post,  8  442  and 
note. 

Aa  to  demands  which  will  support  conn, 
ter-clalm  for  set-oil,  see  notes  12  Am.  Dec. 
152;   4  Ann.  Cas.  88. 

Aa  to  necessity  that  counter-claim,  set- 
off, or  recoupment  ahonld  exist  at  the  time 
of  the  Institution  of  the  action,  see  note  17 
Ann.  Cas.  425. 
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As  to  one  Judgment  as  a  set-off  to  an- 
other, see  note  109  Am.  St.  Rep.  137. 

As  to  rignt  of  garnishee  to  set-off  as  ap- 
plicable to,  claims  maturing;  after  famish- 
ment, see  note  18  Ann.  Cas.  214. 

As  to  rlsjht  of  Indorser  to  set-off  against 
a  note  the  Individual  debt  dne  him  from  the 
holder  of  the  note,  see  note  Ann.  Cas.  1913A, 
1802. 

As  to  right  of  party  to  set-off  a  claim 
assigned  to  him  before  the  beginning  of  the 
action,  see  note   19  Ann.  Cas.  323. 

As  to  scope  and  office  of  counter-claims 
under  the  code,  see  note  89  Am.  Dec  482. 

As  to  subjects  of  counter-claim  and  set- 
off In  action  of  replevin,  see  note  Ann.  Cas. 
1913A,  pp.  105-110. 

1.  As  to  act  tins;  up  counter-claims— Pol- 
icy of  the  law. — The  law  abhors  a  mul- 
tiplicity of  actions,  and  the  evident  in- 
tent of  the  legislature  in  passing;  the  code 
provisions  relating;  to  counter-claims  was 
that  all  matters  that  may  be  the  subject 
of  litigation  between  the  parties  within  the 
limitations  prescribed  shall  be  settled  in  one 
action. — Calara  Valley  Realty  Co.  v.  Smith, 
29   Cal.  App.    689,   156   Pac.   369. 

2.  In  an  action  for  the  recovery  of  a 
balance  due  on  an  open  book  account  the 
failure  of  the  defendant  to  expressly  admit 
or  deny  the  allegations  of  the  complaint 
does  not  deprive  him  of  the  right  to  set  up 
a  counter-claim  growing*  out  of  contract  as 
a.n  offset,  notwithstanding  that  it  exceeds 
the  amount  of  plaintiff's  demand  and  that 
no  affirmative  judgment  is  asked  for  by  de- 
fendant.— Calara  Valley  Realty  Co.  v.  Smith, 
29   Cal.   App.   589,   156  Pac.  969. 

3.  It  is  the  better  course,  in  an  action 
on  an  open  book  account,  for  a  defendant, 
who  has  a  counter-claim,  to  expressly  ad- 
mit the  indebtedness  pleaded  by  the  plain- 
tiff and  set  up  his  counter-claim  as  a  spe- 
cial defense  by  way  of  avoidance. — Calara 
Valley  Realty  Co.  v.  Smith,  29  Cal.  App. 
689,   156  Pac.   869. 

4.  The  pleading  of  a  counter-claim  with- 
out directly  denying  the  allegations  of  the 
complaint  is  sufficient  to  tender  an  issue 
upon  the  question  whether  the  plaintiff  is 
entitled  to  a  judgment  for  the  full  amount 
of  the  claim  or  any  part  thereof  upon 
which  he  has  sued,  and  the  right  to  support 
such  special  defense  is  not  affected  by  the 
fact  that  the  alleged  counter-claim  exceeds 
that  of  the  debt  sued  for  by  the  plaintiff 
and  that  the  defendant  asks  for  no  af- 
firmative relief. — Calara  Valley  Realty  Co. 
v.   Smith,    29   Cal.  App.   589,    156   Pac.   369. 

5.  As  to  when  pleadable,  and  sufficiency 
of— In  general. — Under  the  provisions  of 
the  above  section,  in  order  to  constitute  a 
valid  counter-claim,  the  cause  of  action 
therein  stated  must  arise  not  only  out  of 
the  transaction  set  forth  in  the  complaint 
as  the  foundation  of  plaintiff's  claim,  but 
must   be   one   existing  in   favor   of   the   de- 


fendant and  against  the  plaintiff  between 
whom  a  several  judgment  might  be  had  in 
the  action. — Ward  v.  Goetting,  44  Cal.  App. 
435,  186  Pac.  640,  following  doctrine  in 
Meyer  v.  Qulgglle,  140  Cal.  499,  74  Pac.  41, 
approving  National  Fire  Insurance  Co.  v. 
McKay,  21  N.  Y.  191. 

6.  It  must  be  something  that  resists  or 
modifies  the  plaintiffs  claim,  and  must  af- 
ford to  the  defendant  protection  in  some 
way  against  plaintiff's  demand  for  judg- 
ment, either  in  whole  or  in  part,  for  which 
reason  it  must  consist  in  a  set-off  or  claim 
by  way  of  recoupment,  or  be  in  some  way 
connected  with  the  subject-matter  of  the 
action  stated  in  the  complaint.  It  must 
present  an  answer  to  the  plaintiff's  demand 
for  relief,  in  whole  or  in  part,  and  must 
contain  not  only  the  substance  of  what  is 
necessary  to  sustain  an  action  in  favor  of 
the  defendant  against  the  plaintiff,  but 
must  also  operate  in  some  way  to  defeat, 
in  whole  or  In  part,  the  plaintiff's  right  of 
recovery  in  the  action. — Ward  v.  Goetting, 
44  Cal.  App.  435,  186  Pac  640,  approving 
Leavenworth  v.  Packer,  62  Barb.  (N.  Y.) 
132;  Mattoon  ▼.  Raker,  24  How.  Pr.  (N.  Y.) 
329. 

7.  Same— 'Action  for  fraud,  defendant's 
claim  In  contract, — Where  a  plaintiff  brings 
an  action  asking  the  cancelation  of  a 
promissory  note  on  the  ground  of  fraud, 
and  the  defendant  sets  up  a  counter-claim 
asking  for  judgment  on  the  note,  which 
hap  matured,  this  is  not  such  a  claim  as 
constitutes  a  counter-claim  under  the  pro- 
visions, of  the  above  section,  for  the  rea- 
son that  the  defendant's  cause  of  action 
does  not  rise  out  of  the  same  transaction 
set  forth  in  the  plaintiff's  complaint;  the 
plaintiff's  complaint  is  based  on  fraud,  and 
the  defendant's  counter-claim  is  based  on 
contract. — Ward  v.  Goetting,  44  Cal.  App. 
435,  186  Pac.  640. 

As  to  fraud,  see  par.  82,  this  note. 

As  to  actions  sounding  In  tort,  see  pars. 
29-48,    this    note. 

8.  Same— Claim  not  due* — Under  sections 
437,  ante  and  above  section,  authorizing  a 
defendant  in  an  action  on  a  contract  to 
plead  by  way  of  counter-claim  any  other 
cause  of  action  arising  also  upon  contract, 
and  existing  at  the  commencement  of  the 
action,  it  was  held  that  in  an  action  on  a 
contract  the  defendant  could  not  set  up  a 
counter-claim  for  moneys  claimed  to  be 
due  on  a  contract  for  rebating  commis- 
sions In  the  sale  of  produce,  where  the 
commissions  in  question  were  not  due  at 
the  time  of  the  commencement  of  the  ac- 
tion.— L.  Scatena  &  Co.  v.  Van  Loben  Sels, 
19  Cal.  App.  423,  126  Pac  187. 

9.  A  counter-claim  can  not  be  pleaded 
until  the  accrual  of  a  right  of  action  there- 
on.— McClendon  v.  Helslnger,  42  Cal.  App. 
780,   184   Pac.   52. 

10.  A  counter-claim  for  milk  sold  and 
delivered  is  not  insufflcent  because  of  fail- 
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ure  to  allege  that  it  existed  at  the  com- 
mencement of  the  action,  where  the  com- 
plaint was  filed  in  July,  and  the  answer, 
filed  in  December,  alleged  that  the  milk  was 
sold  within  two  years  last  past,  and  the 
transaction  was  shown  by  the  evidence, 
introduced  without  objection,  to  have  oc- 
curred, in  June. — Del  Monte  Ranch  Dairy 
v.  Bernardo,  174  Cal.  757,  164  Pac.   628. 

11.  Same-— Counter-claim  or  cron-com- 
plaint  for  damage* — For  breach  of  covenant 
of  lessor  to  repair,  can  not  be  set  up  in 
an  action  in  unlawful  detainer,  or  other 
action  founded  upon  a  violation  of  the 
terms  or  covenants  of  a  lease. — Arnold  v. 
Krigbaum,  169  Cal.  143,  145,  Am.  Cas.  1916D, 
370,  146  Pac.  423,  approving  the  doctrine 
in  Peterson  v.  Kreuger,  67  Minn.  450,  70 
N.  W.  568.  See,  also,  Knight  v.  Black,  19 
Cal.  App.  618,  126  Pac.  512,  where  the  ques- 
tion is  discussed  and  the  authorities  col- 
lected. 

See  also  Kerr's  Cyc.  Civ.  Code,  S  1842  and 
note. 

12.  Same— Right  of  defendant  to  net 
forth  his  counter-claim  or  to  answer  is 
not  determined  by  form  in  which  plaintiff 
may  set  out  his  cause  of  action. — Story  & 
I.  C.  Co.  v.  Story,  100  Cal.  30,  35,  34  Pac. 
671. 

18.     Same— Withdrawal  of*  and  Its  effect. 

— In  those  cases  in  which  a  defendant  flies 
a  counter-claim  to  the  cause  of  action  set 
out  by  the  plaintiff  where  the  defendant, 
upon  an  order  of  court  permitting  him  so 
to  do,  withdraws  his  cross-complaint  in 
said  action,  without  the  consent  of  the 
plaintiff  the  status  of  the  defendant  is  pre- 
cisely that  of  one  omitting  to  file  any 
cross-complaint;  and  whereby  the  provi- 
sions of  section  439,  post,  defendant  is  re- 
quired to  set  up  any  counter-claim  which 
he  may  have  against  the  plaintiff,  all  right 
of  action  or  defense  therein  is  barred. — 
Ward  v.  Ooetting,  44  Cal.  App.  435,  186  Pac. 
640. 

14.  Action  pending;  on— Not  bar  to  set- 
ting up. — Counter-claim  may  be  set  up  al- 
though independent  action  thereon  by 
defendant  against  plaintiff  is  pending.  De- 
fendant in  such  case  is  not  bound  to  dis- 
miss his  action  nor  can  he  be  required  to 
elect  between  that  action  and  his  defense. 
— Lindsay  v.  Stewart,  72  Cal.  540,  543,  14 
Pac.    516. 

15.  Anticipation  or  statement  In  com- 
plaint of  any  counter-claim  or  set-off  de- 
fendant may  have  is  not  required.  Plain- 
tiff may  and  should  state  whole  of  his 
demand  against  defendant  without  regard  to 
sets-off  or  counter-claims,  deducting  pay- 
ments only. — De  Leonis  v.  Etchepare,  120 
Cal.  407,  413,  62  Pac.  718. 

16.  Architect— Giving  out   Information. — 

Loss  of  rents  from  tenants  moving  by  rea- 
son of  architect  publishing  plans  for  new 
building  to  be  erected  on  premises  is  not 
subject  of  counter-claim  in  action  by  archi- 


tect for  his  fees,  there  being  no  agreement 
on  his  part  not  to  publish  plans  and  no  such 
duty  or  obligation  imposed  on  him  by  law. — 
Havens  v.  Donahue,  111  Cal.  297,  299,  43 
Pac.   962. 

17.  Assault  and  battery — Libel  of  de- 
fendant, published  by  plaintiff,  can  not  be 
set  up  as  counter-claim  in  action  for  dam- 
ages for  assault  and  battery. — Macdougall 
v.  Maguire,  85  Cal.  274,  280,  95  Am.  Dec.  98. 

18.  Same— Negligence. —  In  action  bf 
damages  for  assault  and  battery  brought 
by  guard  against  keeper  of  penitentiary, 
defendant  can  not  as  counter-claim  set 
up  damage  caused  him  by  escape  of  con- 
victs through  negligence  of  plaintiff,  such 
not  arising  out  of  acts  complained  of  by 
plaintiff  and  is  not  connected  with  subject 
of  action. — Ward  v.  Blackwood,  48  Ark. 
396,   405,   3    S.   W.    624. 

19.  Assignment   of   demand— Effect   of. — 

Damages  for  failure  of  contractor  to  keep 
certain  works,  built  by  him,  in  repair,  can 
not  be  set  up  as  counter-claim  against 
an  assignee  of  contractor  for  balance  of 
contract  price,  unless  such  damage  accrued 
as  early  as  notice  to  defendant  of  assign- 
ment to  plaintiff  of  demand  sued  on.  Where 
it  appears  that  agreement  of  defendant  to 
pay  contract  price  was  not  dependent  upon 
contractor's  engagement  to  keep  works  in 
repair,  defendant's  right  to  counter-claim 
for  subsequent  repairs  was  lost  as  against 
assignee.  No  right  of  recoupment  or  set- 
off for  expense  of  future  repairs  existed 
in  favor  of  defendant. — First  Nat.  Bank 
v.  Perris  Irr.  Dist.,  107  Cal.  65,  66,  40  Pac. 
45. 

20.  Where  assignment  by  contractor  of 
claims  due,  or  to  become  due,  on  account 
of  contract,  amounts  to  mere  novation  of 
assignee  for  contractor,  such  assignment 
does  not  effect  right  of  set-off  or  counter- 
claim for  damages  for  failure  to  fulfil  con- 
tract in  an  action  by  assignee  for  balance 
of  contract  price. — First  Nat.  Bank  ▼.  Per- 
ris Irr.  Dist.,  107  Cal.  66,  67,  40  Pac.  45. 

21.  Agreement  by  street  contractor  with 
owner  of  property  that  assessment  might 
be  offset  against  certain  Indebtedness  can 
not  be  set  up  as  counter-claim  in  action 
for  assessment  where  original  contractor 
has  assigned  contract  prior  to  commence- 
ment of  work  and  party  doing  work  has 
assigned  proceeds  of  contract  to  plaintiff, 
neither  of  these  parties  having  notice  of 
agreement. — Himmelmann  v.  Reay,  38  Cal. 
168,    165. 

22.  In  action  by  assignee  of  chose  in  ac- 
tion, not  negotiable,  defendant  may  suc- 
cessfully plead  any  set-off  which  he  could 
have  so  pleaded  against  assignor  if  he  had 
brought  the  suit  on,  provided  he  acquired 
it  before  notice  of  assignment,  and  pro- 
vided further  that  It  was  existing  at  time 
of  commencement  of  actlpn. — St.  Louis  Nat. 
Bank  v.  Gay,  101  Cal.  286,  290,  86  Pac.  876. 
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of  cMnrad  —  Bre«ea  by 
plate  tl  ST, —  In  action  for  damages  for  brearh 
of  for»*ra^f,  consisting  in  defendant's  fail- 
ure to  return  number  of  sheep  he  has,  und*r 
contract,  bound  to  return  at  end  of  term 
for  wr  irh  be  had  received  them,  claim  of 
d*f*ndant  for  breach  of  contract  on  part 
of  plaintiff,  whereby  defendant  failed  to  ob- 
tain a*  large  quantity  of  wool  a*  he  would 
have  obtained  had  plaintiff  fully  performed 
the  contract  on  hi  ft  part.  1*  one  arising  *.»ut 
of  same  contract,  and  subject  of  counter- 
claim.— Dennis  r.  Belt,  30  Cal.   247,   252. 


24.  Urea**  of  wai 
— Damage*  for  breach  of  warranty  may  be 
counter-'  Jaim#-d  or  offset  In  action  for  pur- 
chase price. — Erie  City  Iron  Works  v. 
Taturn,    1    Cal.   App.   286,   82   Pac.  92. 

25.  Purchaser  under  deed  with  covenants 
be  in  if  evicted  by  paramount  title  before 
purchase-money  has  all  been  paid,  may  set 
up  damage*  suffered  by  him  against  claim 
for  purchase-money;  so  If  purchaser  has 
been  compelled,  for  his  own  protection,  to 
discharge  an  encumbrance  upon  premises, 
created  by  vendor  himself,  he  may  equally 
set  it  up  so  far  as  It  goes,  whether  there 
had  been  any  eviction  or  not. — Walker  v. 
Hedgwick,   8  Cal.  398,   405. 

26.  Damage*  for  defective  condition  of 
article  purchased  under  contract,  whereby 
various  shipments  were  to  be  made  and 
paid  for  as  received,  may  be  set  up  In 
action  for  price  of  one  shipment,  although 
defective  articles  were  contained  In  previ- 
ous shipment,  which  had  been  paid  for. — 
Wheeiock  v.  Pacific  P.  O.  Co.,  51  Cal.  223, 
226. 

27.  flame— By  anrety. — Surety  for  pur- 
chase price  of  article  can  not  maintain 
counter-claim  for  breach  of  warranty  there- 
of, for  he  could  not  bring  independent 
action  upon  warranty  as  he  was  not  a 
party  to  It. — Stockton  Sav.  A  L.  Soc.  v.  Gld- 
dlngs,  96  Cal.  84,  90,  31  Am.  St.  Rep.  181, 
188,    30    Pac.    1016,    21    L.    R.    A.    406. 

2tt.  Claim  and  delivery— Treapaaa  on 
land. — In  action  of  claim  and  delivery  for 
cattlo,  claim  for  damages  caused  by  cat- 
tle unlawfully  entering  and  trespassing 
upon  defendant's  land  can  not  be  set  up  by 
way  of  counter-claim  or  cross-complant. — 
Glide  v.  Kayser,  142  Cal.  419,  420,  76  Pac. 
60. 

29.  Claim  fonnded  In  tort— Can  not  be 
art  up  aa  a  defense,  either  by  way  of  coun- 
ter-claim or  set -on*. — Under  the  provisions 
of  the  above  section,  and  under  statute? 
with  the  same  or  substantially  similar  pro- 
visions, It  Is  well  settled  on  sound  prin- 
ciple that  a  claim  or  cause  of  action  founded 
upon  tort,  run  not  be  set  up  as  a  defense 
to  an  action. — whether  sounding  in  contrast 
or  In  tort, — either  as  a  counter-claim  or  by 
way  of  set-off.  The  decisions  are  pi  ac- 
tually harmonious  upon  this  point,  and 
they  are  right. — See  Macdougall  v.  Maguire, 
35   Cal.    274,    95    Am.    Dec.    98;    Lovensohn    v. 


Ward.  45  Cal.  %.  Demartln  t.  Albert.  %%  CaL 
277.  9  Pac.  157;  HMIborn  t.  Kings  River  Jc 
Fresno  Canal  Co..  76  Cal.  11.  17  Pac.  9ZZ: 
Wigmote  v.  BuelL  116  Cal.  95.  47  Pac.  927; 
Earl  v.  Times-Mirror  Co..  185  Cal.  165.  196  Pac 
57.  See  Arte  Ward  t.  Blackwood,  48  Ark. 
3*6,  3  S.  W.  624;  Chandler  v.  Lararus.  55 
Ark.  312,  18  8.  W.  181.  lad.  Conner  v.  Winto:*. 
7  Ind.  523;  Lovejoy  v.  Robinson.  8  Ind.  399: 
Shelly  t.  Vanarsdoll.  23  Ind.  543;  Humphrey 
v.  Merritt,  51  Ind.  1*7:  Washburn  v.  Roberts. 
72  Ind.  213;  Sterne  r.  First  Nat.  Bank.  79 
Ind.  560:  Standle  v.  Northwestern  Mut  L. 
Ins.  Co.,  95  Ind.  254;  Terre  Haute  St  I.  R. 
Co.,  95  Ind.  496;  Keller  r.  B.  F.  Goodrich 
Co.,  117  Ind.  556.  10  Am.  St.  Rep.  88.  19  N.E. 
196;  Lake  Shore  St  M.  8.  R.  Co..  1  Ind.  App. 
492.  27  N.  E.  119.  Kan.  Christy  r.  Jones.  39 
•Kan.  183,  18  Pac  56.  Kj.  Renaker  r. 
Smith,  109  Ky.  643,  61  8.  W.  497;  Chesapeake 
St  O.  R.  Co.  t.  Roe,  21  Ky.  I*  Rep.  1145,  54 
S.  W.  1.  Mien.  Dearing  Water  Tube  Boiler  Co. 
v.  Thompson.  156  Mich.  365,  24  L.  R.  A.  (N.  S.) 
748.    120   N.   W.   801.     Minn.  Folsora   v.  Carll 

6  Minn.  420,  80  Am.  Dec.  456;  Walker  ▼.  John- 
son, 28  Minn.  147;  Allen  v.  Coates,  29  Minn. 
46.  Mo.  Reamer  v.  Morrison  Express  Co.,  93 
Mo.  App.  501,  67  S.  W.  967.  Ifeb.  Barr  v.  Post. 
56  Neb.  698,  77  N.  W.  123.  If .•  Y.  Asking  v. 
Hearns.  3  Abb.  Pr.  184;  Fellerman  v.  Dolan. 

7  Abb.  Pr.  395,  note;  Richardson  v.  North- 
rup,  56  Barb.  105;  Sheehan  v.  Price  70  Hun 
22,  23  N.  Y.  Supp.  1119;  Murden  v.  Pri- 
ment,  1  Hilt.  75;  Hall  v.  Werney,  18  App. 
Div.  565,  46  N.  Y.  Supp.  33;  Rothschild  v. 
Whitman.  132  N.  Y.  472,  30  N.  E.  858,  affirm- 
ing 57  Hun  135,  19  Civ.  Prac.  Rep.  58,  10 
N.  Y.  Supp.  427.  N.  C.  Bazemore  v.  Bridg- 
ers,  105  N.  C.  191,  10  S.  E.  888;  Street  v. 
Andrews,  115  N.  C.  417,  20  S.  E.  450  N.  D. 
Wrege  v.  Jones,  13  N.  D.  267,  112  Am.  St. 
Rep.  679,  5  Ann.  Cas.  482,  100  N.  W.  705.  Ohio 
Seely  v.  Cole,  Wright  681.  Ore.  Lowen- 
herg  v.  Rosenthal,  18  Ore.  178,  22  Pac.  601; 
Miser  v.  O'Shea,  37  Ore.  231,  82  Am.  St.  Rep. 
751,  62  Pac.  491:  Zimmerman  v.  Sunset 
Lumber  Co.,  57  Ore.  309,  Ann.  Cas.  191 3 A, 
103,  32  L.  R.  A.  (N.  S.)  123,  111  Pac.  690. 
8.  C.  Simklns  v.  Columbia  &  G.  R.  Co., 
20  S.  C.  258,  19  Am.  &  Eng.  R.  Cas.  467; 
Roberts  v.  Jones,  71  S.  C.  404,  51  S.  E.  240; 
Hary  v.  Dacis,  21  Tex.  411;  Forke  v.  Ho- 
mann,  14  Tex.  Civ.  App.  670,  39  S.  W.  210; 
Smith  v.  Bates  (Tex.  Civ.  App.)  27  S.  W. 
1044.  Va.  Bourland  v.  Edison,  8  Gratt.  27: 
Chaffln  v.  Lynch,  83  Va.  106,  1  S.  E.  803. 
Utah.  Marks  v.  Thompkins,  7  Utah  421,  27 
Pac.  6.  Win.  Noonan  v.  Orton,  30  Wis.  359: 
Heckman  v.  Swartz,  55  Wis.  173,  13  N.  W. 
219:  Mulberger  v.  Koening,  62  Wis.  562.  22 
N.   W.   475. 

30.  Same— Same— ninatrationa— In  gen- 
eral.— Some  illustrations  showing  in  what 
manner  the  courts  have  applied  the  funda- 
mental rule  above  laid  down,  may  be  help- 
ful to  a  fuller  grasp  of  the  extent  of  the 
rule  and  of  its  applicability.  The  illustra- 
tions attempted  will  be  Illustrative,  merely, 
no    effort    being    made    to    be    exhaustive. 
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Those  who  wish  to  pursue  the  question  'n 
its  ramifications  will  find  the  authorities 
collected  in  notes  in  3  Ann.  Cas.  486,  and 
28  L.  R.  A.  721;  see,  also,  43  Cent.  Dig.  Col. 
3104,  §  51,  18  Decen.  Digr.  p.  104,  5  29  (3), 
etc. 

31.  Same— Same— Same— Action  for  kill- 
ing stock— -Against  railroad— Damage*  for 
negligence  of  plaintiff  in  allowing:  his  ani- 
mals to  run  at  large,  through  which  negli- 
gence the  defendant  suffered  injuries  to  its 
engine  or  train,  can  not  be  set  up  by  way 
of  counter-claim  or  set-off. — Terre  Haute 
&  I.  R.  Co.  v.  Pierce,  95  Ind.  496;  Lake  Shore 
&  M.  S.  R.  Co.  v.  Van  Auken,  1  Ind.  App. 
492,  27  N.  E.  119;  Chesapeake  &  O.  R.  Co.  v. 
Roe.  21  Ky.  L.  Rep.  1145,  54  S.  W.  1;  Simp- 
kins  v.  Columbia  &  G.  R.  Co.,  20  S.  C.  258, 
19   Am.   &  Eng.   R.   Cas.   467. 

32.  Same— Same— Same— Action  on  book- 
account— -Treapaaa  and  damage  to  crops  of 

defendant,  by  stock  belonging  to  plaintiff, 
can  not  be  set  up  as  a  defense  to  the  action 
by  way  of  counter-claim. — Christy  v.  Jones, 
39  Kan.  183,  18  Pac.  56. 

33.  Same— Same— Same— Action  to  re- 
cover for  loss  of  goods  by  lire— Plre  act 
oat  by  plalntllTa  negligence. — In  an  action 
by  a  consignor  against  an  express  company 
to  recover  damages  for  loss  of  goods  by 
fire  through  the  negligence  of  the  defend- 
ant company,  the  defendant  can  not  set  up 
as  a  defense,  by  way  of  counter-claim,  that 
the  fire  was  negligently  set  out  by  the 
plaintiff  and  by  reason  of  and  because  thereof 
other  suits  had  been  brought  against  the 
company,  defending  which  the  company 
had  been  compelled  to  expend  named  at- 
torney fees  in  a  large  amount,  and  had  suf- 
fered damages  to  its  business  in  a  named 
large  amount;  and  where  such  defense  and 
counter-claim  was  set  up,  the  defendant 
can  not  complain  because  it  was  stricken 
out  by  the  court. — Pacific  Express  Co.  v. 
Malin.  132  U.  S.  531,  33  L.  ed.  450,  10  Sup. 
Ct.  Rep.  166. 

34.  Same— Same  —  Same  —  Assault  and 
battery — Forcible  detention  and  slander  of 
property  of  defendant  by  plaintiff,  by  rea- 
son of  and  because  of  which  the  property 
was  kept  vacant  and  tenantless  for  months, 
by  a  discharged  chambermaid  and  janitress 
of  an  apartment  house,  can  not  be  set  up  as 
damages  and  recouped  by  way  of  counter- 
claim.— Barr  v.  Post,  56  Neb.  698,  77  N.  W. 
123. 


35.  Same — Same — Same— Same— Injury  to 
defendant*  provoking  the  assault  complained 
of,  can  not  be  set  up  by  way  of  counter- 
claim to  the  damages  sought  to  be  recov- 
ered in  the  action;  e.  g.  assault  by  keeper 
of  penitentiary  upon  guard  for  negligently 
permitting  a  convict-prisoner  to  escape. — 
Ward  v.  Blackwood,  48  Ark.  396,  8  S.  W. 
624. 

30.  Same— Same— Same  —  Same  —  Libel 
published  by  plaintiff  of  and  concerning  the 
defendant,  which  publication  led  to  the  as- 


sault complained  of,  can  not  be  .set  up  by 
way  of  counter-claim. — Macdougall  v.  Ma- 
guire,   35   Cal.   274,   95   Am.   Dec.   98. 

37.  Same  — -  Same  —  Same  —  Conversion 
charged-— Another  conversion  of  other  prop- 
erty by  the  plaintiff,  can  not  be  set  up  by 

way  of  counter-claim,  notwithstanding  the 
fact  that  the  respective  properties  were 
delivered  to  the  parties  at  the  same  time 
and  as  a  part  of  the  same  agreement  or 
transaction;  the  respective  conversions 
being  separate  and  independent  torts. — 
Askins  v.  Hearns,  3  Abb.  Pr.  (N.  Y.)  184;" 
Smith  v. 'Bates  (Tex.  Civ.  App.)  27  S.  W. 
1044. 


38.  Same— Same— Same— Libel— Another 
libel  by  plaintiff  published  of  and  concern- 
ing defendant,  whether  antecedent  or  sub- 
sequent and  retaliatory,  not  arising  out  of 
the  same  transaction  upon  which  the  plain- 
tiff's cause  of  action  is  founded,  or  out  of 
a  contract  existing  at  the  time  when  the 
action  is  brought,  but  arising  out  of  an 
independent  tort,  where  set  up  as  a  coun- 
ter-claim in  the  action,  is  properly  stricken 
out. — Earl  v.  Times-Mirror  Co.,  185  Cal.  165, 
196  Pac.  67,  applying  the  doctrine  In  Mac- 
dougall v.  Maguire,  35  Cal.  274,  95  Am.  Dec. 
98. 

39.  Same  —  Same  —  Same— Same  —  Ma- 
llcloun  prosecution  of  action  for  appoint- 
ment of  receiver,  the  libel  having  been  pub- 
lished of  and  concerning  the  plaintiff  after 
the  hearing  and  dismissal  of  such  action, 
the  court  said  that  the  two  transactions, — 
that  Is,  the  suit  for  a  receiver  and  the  re- 
taliatory libel  —  "are  connected  with  the 
subject  of  the  action,  and  this  is  sufficient 
to  warrant  the  claim  for  damages  to  be 
pleaded  as  a  counter-claim"  under  Ohio  Re- 
vised Statutes,  section  5072,  citing  Swain's 
Pleading  and  Practice,  259,  note.  As  the  point 
was  not  necessary  to  be  disposed  of  In  de- 
ciding the  cause  before  the  court,  the  lan- 
guage of  the  court  above  quoted  must  be 
regarded  as  pure  dictum, — is  nothing  but 
the  fiat  opinion  of  the  court,  being  made 
without  discussion  but  ex  cathedra,  is 
entitled'  to  little  consideration,  and  can  not 
be  sustained  on  principle.  If  the  action 
seeking  the  appointment  of  a  receiver  was 
tortuously  brought, — and  that  it  was  not 
justified  was  demonstrated  by  the  prompt 
dismissal  by  the  trial  court  on  hearing — the 
defendant  In  the  suit  undoubtedly  had  a 
cause  of  action  for  such  damages  as  it 
could  prove  to  have  been  sustained  by  the 
tortuous  act,  if  it  was  inspired  by  ill  will 
and  malice,  brought  in  bad  faith  and  un- 
founded. But  the  suit  for  receivership  was 
a  closed  Incident  when  the  cause  was  dis- 
missed by  the  trial  court.  The  subsequent 
libel  published  of  and  concerning  the  plain- 
tiff was  not  in  any  way  "connected  with" 
such  suit.  It  followed  as  a  retaliatory 
measure,  entirely  independent  of  the  action 
for  a  receiver,  but  because  of  the  Institut- 
ing of  that  action,  prompted  by  malice  and 
malignity   of   heart  of   the   defendant  sued 
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In  the  action  for  libel.  Plainly,  on  sound 
fundamental  principle,  the  defendant  could 
not  set  up  the  suit  for  a  receivership  as  a 
defense  by  way  of  counter-claim. — See  Cin- 
cinnati Daily  Tribune  Co.  v.  Bruck,  61  Ohio 
St  489,  76  Am.  St  Rep.  438,  56  N.  E.  198. 

40.  Same  — -  Same  —  Same  — -  Slander  — 
Counter  slander  of  defendant  by  plaintiff— 
At  another  time  can  not  be  made  a  defense 
for  counter  damages  through  a  counter- 
claim or  set-off. — See  Fellerman  v.  Dolan;  7 
Abb.  Pr.  (N.  Y.)  895,  note;  Seely  v.  Cole, 
Wright  (Ohio)  681;  Bourland  ▼.  Edison,  8 
Gratt.  (Va.)  27;  Chaffln  v.  Lynch,  83  Va. 
106,  S.  E.  803. 

41.  Same— Same— Same  — -  Same  —  During 
the  same  conversation  and  in  the  hearing: 
of  the  same  persons,  can  not  be  set  up  by 
way  of  counter-claim  for  damages;  for  the 
reason  that  they  are  (1;  independent  torts, 
(2)  the  cause  of  action  of  the  plaintiff  set 
out  in  his  complaint  is  not  the  basis  of  the 
action  of  the  defendant,  and  can  not  be 
properly  said  to  be  "connected  with  the 
same  transaction"  in  the  sense  in  which 
the  statute  means,  does  not  "arise  out  of 
the  same  transaction"  set  forth  in  the  com- 
plaint, within  the  meaning  of  the  statute, 
— that  is,  the  defendant's  cause  of  action 
does  not  arise  out  of  the  same  thing  as 
the  cause  of  the  plaintiff. — Wrege  v.  Jones, 
13  N.  D.  267,  112  Am.  St.  Rep.  679,  3  Ann. 
Cas.  482,  100  N.  W.  705.  See  Richardson  v. 
Northrup,  56  Barb.  (N.  Y.)  105;  Sheehan  v. 
Pierce,  70  Hun  (N.  Y.)  22,  23  N.  Y.  Supp. 
1110. 

42.  Same  —  Same — Same— Same— Same— 
Definition  of  term  "transaction."  —  The 
courts  have  not  yet  arrived  at  a  satisfactory 
definition  of  the  term  "transaction,"  as 
used  in  the  statutory  provision;  but  an  ac- 
curate and  comprehensive  and  satisfactory 
definition  has  been  formulated  by  a  well- 
known  law-book  writer,  as  "that  combina- 
tion of  acts  and  events,  circumstances  and 
defaults,  which,  viewed  in  one  aspect,  re- 
sult In  the  plaintiff's  right  of  action,  and, 
viewed  In  another  aspect,  result  in  the  de- 
fendant's right  of  action." — Pomeroy  on 
Code  Remedies,   $  774. 

43.  The  fact  that  two  "transactions" 
arise  out  of  the  same  circumstances  or  state 
of  facts,  at  the  same  time  and  place,  and 
between  the  same  parties,  Is  not  the  proper 
test  in  the  application  of  the  rule;  if  there 
are  in  fact  two  "transactions,"  the  rule 
will  exclude  the  counter-claim.  The  true 
test  is:  Did  each  cause  of  action, — that  is, 
the  cause  of  action  set  up  in  the  plain- 
tiff's complaint,  and  the  cause  of  action 
set  up  by  the  defendant  in  his  counter- 
claim,— occur  In  or  arise  out  of  the  "same 
transaction,"  the  same  thing  said  or  done 
or  left  undone? — Wrege  v.  Jones,  18  N  D. 
267,  11-2  Am.  St.  Rep.  679,  3  Ann.  Cas.  482, 
1C0  N.  W.  705,  following  doctrine  in  Ander- 
son v.  Hill,  53  Barb.  (N.  Y.)  238. 

44.  Same— Same— Same— Same  —  Mutual 
vituperative  abuse  or  defamation  being  in- 


dulged in  by  the  parties  to  a  quarrel,  or  in 
a  disgraceful  newspaper  tracasserle  or  al- 
tercation, it  is  to  be  observed  that,  as  re- 
spects either  libel  or  slander,  while  the 
acts  and  causes  of  action  are  of  necessity 
separate  and  distinct  "transactions,"  in  a 
legal  sense,  and  for  that  reason  can  not  be 
set  up  as  a  defense  by  way  of  counter- 
claim, yet  there  is  a  commendable  disposi- 
tion among  the  courts  to  allow  the  fact  to 
be  shown  that  the  libel  or  slander  com- 
plained of  was  provoked  by  a  previous  libel 
or  slander  on  the  part  of  the  plaintiff  of 
and  concerning  the  defendant,  not  by  way 
of  defense,  but  in  mitigation  of  damages. 
As  one  Louisiana  decision  puts  the  matter, 
where  persons  have  mutually  engaged  in 
bandying  opprobrious  epithets,  an  action 
for  slander  on  account  of  the  words  thus 
spoken  is  not  to  be  encouraged  (Goldberg 
v.  Dobberton,  46  La.  Ann.  1303,  16  So.  192, 
sub  nom.  Goldberg  v.  Dobbertine,  28  L.  R.  A. 
721);  and  in  another  case,  In  which  a  news- 
paper had  commenced  a  wordy  war  with  a 
rival  journalist,  through  the  columns  of 
their  respective  papers,  later  sued  the  rival 
journalist  for  libel  and  had  won  a  verdict 
for  substantial  damages,  the  court  set  aside 
the  judgment  for  damages  rendered  upon 
the  verdict,  and  rendered  a  judgment 
against  the  plaintiff  for  the  costs  in  the 
action. — Blgney  v.  Van  Benthuysen,  36  La. 
Ann.  38. 

46.  *The  principle  upon  which  the  courts 
proceed  in  cases  of  this  kind,  is  that  laid 
down  in  Odgers  on  Libel  and  Slander,  to 
the  effect  that  a  defamation  of  the  defend- 
ant by  the  plaintiff,  in  an  action  for  libel 
or  slander,  may  mitigate,  but  can  not  jus- 
tify a  retaliatory  defamation  provoked  by 
it.  Where  the  retaliatory  defamation  com- 
plained of  is  merely  by  way  of  self-defense, 
not  going  beyond  an  honest  attempt  on  the 
part  of  the  defendant  to  protect  his  own 
Interests,  even  if  not  altogether  justifiable, 
presents  an  entirely  different  case  than  that 
presented  where  the  defamation  complained 
of  had  not  been  thus  provoked.  The  test 
In  the  matter  is  the  absence  of  malignity 
and  vindlctiveness,  and  an  honest  attempt 
at  self-protection;  and  for  that  reason  pre- 
sents and  involves  a  different  principle  from 
that  which  controls  in  malicious  and  wan- 
ton defamation. — See  Odgers  on  Libel  and 
Slander,  228;  Townshend  on  Slander  and 
Libel,  3d  ed.,  83  414  et  seq. 

For  a  full  discussion  of  the  above  differ- 
entiation and  distinction,  and  a  collection 
of  the  authorities,  see  28  L.  R.  A.  721. 

46.  Same— Same— Same— Trespass  by  cat* 
tle— Damages    for    Injury    to    the    cattle    bj 

the  plaintiff  in  driving  them  off  of  hi* 
premises,  can  not  be  set  up  as  a  defense 
by  way  of  counter-claim. — Lovejoy  v.  Rob- 
inson,  8   Ind.    399. 

47.  Same—Same— Dissident  ease*  claimed 

allowing  counter-claim  in  cases  of  an  ac- 
tion in  tort  (3  Ann.  Cas.  486),  it  is  opined 
will   be  found  not  to   warrant  the  position 
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taken;  all  to  be  distinguishable  as  radically 
different,  and  not  governed  by  the  same 
principle.  The  case  of  Olenn  &  Hall  Mfg. 
Co.  v.  Hail,  61  N.  Y.  226,  19  Am.  Rep.  278, 
which  is  cited  in  support  of  the  contention, 
was  not  an  action  in  tort  at  all,  but  was  an 
equitable  action,  and  involved  rights  under 
established  trade-marks  and  good-will  in  a 
business;  and  in  no  way  involved  the  ques- 
tion of  the  right  to  counter-claim  in  case  of 
an  action  in  tort.  It  is  true  there  was  a  tort 
involved  In  the  plaintiff's  attempt  to  steal 
the  trade-mark  and  injure  the  business  of 
the  defendant;  but  that  tort  was  not  the 
foundation  of  the  action;  the  action  was  an 
equitable  proceeding  for  an  injunction. 

47a.  The  case  of  Pacific  Express  Co.  v. 
Malin,  abstracted  above,  is  placed  under  the 
dissident  cases.  That  case  does  involve 
the  question  of  the  right  to  counter-claim 
in  an  action  sounding  in  tort;  but  the  de- 
cision of  the  court  was  exactly  the  reverse 
of  that  claimed  in  the  abstract  given  in 
the  note,  and  fully  sustains  the  rule  laid 
down  above. — See  par.   33,   this   note. 

48.  The  case  of  Mixer  v.  Mixer,  2  Cal. 
App.  227,  83  Pac.  278  (not  cited  in  the  note), 
is  governed  by  an  entirely  different  prin- 
ciple. The  case  was  not  one  sounding  in 
tort,  but  was  in  equity  seeking  an  injunc- 
tion against  an  alleged  servant  who,  it  was 
claimed  had  been  fully  paid  her  wage,  to 
compel  her  to  leave  and  remain  away  from 
the  premises.  The  defense  was  not  a  coun- 
ter-claim at  all,  but  cross-complaint,  seek- 
ing affirmative  relief  as  the  supposed  wife 
of  the  plaintiff.  It  is  true  that  the  cross- 
complaint  disclosed  a  villainous  tort  on  the 
part  of  the  plaintiff;  but  the  action  was 
not  based  on  that  tort",  it  was  In  equity,  and 
the  relief  granted  to  the  wronged  woman 
was  properly  granted  in  the  case.  The  ques- 
tion of  counter-claim  in  an  action  sounding 
in  tort,  was  in  no  way  involved. 

49.  Claim  not  presented  to  estate  for  al- 
lowance—Barred by  statute. — Amounts  al- 
leged to  be  due  for  legal  services  and  for 
goods  sold,  which,  if  the  subject  of  an  in- 
dependent action  would  be  barred  by  the 
statute  of  limitations,  and,  being  a  demand 
against  the  estate  of  a  deceased  person, 
had  never  been  presented  for  allowance  as 
required  by  section  1500,  post,  can  not  be 
a  proper  subject  for  counter-claim  In  an 
action  upon  a  mortgage-debt.  —  Moore  v. 
Gould,  151  Cal.  732,  91  Pac.  616. 

50.  Compensated— Cross-demand*  deemed 

to  be. — As  to  generally,  see,  post,  fi  440  and 
note. 

51.  Contents  of— Counter-claim  most  con- 
tain all  substantive  averments  necessary  in 
complaint  based  on  the  same  cause  of  ac- 
tion.— Quinn  v.  Smith,   49  Cal.  163,  165. 

As  to  dismissal  of  action  when  counter- 
claim Interposed,  see,  post,   §  581  and  note. 

As  to  omission  to  set  np  barrlns;  subse- 
quent action  thereon,  see,  post,  9  439,  and 
note  par.  10. 


52.  Same-— Must  show  that  It  was  due  and 
existing  at  time  of  commencement  of  action, 

and  mere  allegation  that  prior  to  com- 
mencement of  action  plaintiff  was  indebted 
to  assignor  of  defendant  in  certain  sum 
Is  not  sufficient. — Provident  Mut.  Bldg.-L. 
Assoc,  v.  Davis,  143  Cal.  258,  255,  76  Pac. 
1084. 

53.  Counter-claim  must  show  that  it  ex- 
isted in  favor  of  defendant  at  time  of  com- 
mencement of  action. — Gannon  v.  Dougherty, 
41   Cal.   661,   663. 

54.  Defendant  can  recover  only  so  much 
of  his  counter-claim  as  existed  at  time  of 
commencement  of  action. — Paige  v.  Carter, 
64  Cal.  489,  491,  2  Pac.  260. 

65.  In  action  on  contract,  another  cause 
of  action  arising  upon  separate  contract 
can  only  be  set  up  as  counter-claim  when  it 
existed  at  commencement  of  action. — Wood 
v.  Brush,  72  Cal.  224,  226,  13  Pac.  627. 

56.  Counter-claim  must  be  one  existing 
and  matured  for  action  in  favor  of  party 
asserting  it  at  time  action  was  commenced, 
wherein  such  counter-claim  is  sought  to  be 
pleaded,  and  demand  against  plaintiff  ma- 
turing after  commencement  of  action  can 
not  be  set  up  as  counter-claim — McQuIre  v. 
Edsall,  14  Mont.  359,  360,  36  Pac.  453;  Kirby 
v.  Jameson,  9  S.  D.  812,  67  N.  W.  854,  856; 
Stadler  v.  First  Nat.  Bank,  22  Mont.  190, 
210,  66  Pac.  110,  111. 

57.  Same — Statute  of  limitations. — Under 
the  code,  demand  of  plaintiff  and  that  of 
defendant  must  be  mutual  and  coexist  as 
separate  causes  of  action  at  commencement 
of  action  upon  principal  demand.  Where, 
at  time  of  commencement  of  action,  demand 
of  defendant  is  barred  by  statute  of  limita- 
tions, it  does  not  constitute  cause  of  action 
existing  at  commencement  of  action  upon 
which  counter-claim  is  maintainable. — Lyon 
v.  Petty,  65  Cal.  322,  325,  4  Pac.  103. 

58.  Cross-complaint— Difference  between 
and  counter-claim. — As  to  generally,  see, 
post,  §  442  and  note. 

59.  Damages— For    excessive    attachment 

in  case  can  not  be  recovered  by  counter- 
claim in  action  for  goods  sold  and  delivered, 
as  such  damages  do  not  arise  out  of  transac- 
tion set  forth  in  complaint  as  foundation  of 
plaintiff's  claim  and  not  connected  with 
subject-matter  of  action,  which  is  in  both 
circumstances  sale  and  delivery  of  goods. — 
Esbensen  v.  Hover,  3  Colo.  App.  467,  33  £ac. 
1008. 

60.  Damages  caused  by  attachment  or 
wrongfully  commencing  or  prosecuting  an 
action  may  be  subject  of  counter-claim 
therein. — Waugenheim  v.  Graham,  39  Cal. 
169,  178. 

61.  Same— For    premature    attachment* — 

Damages  for  violation  of  contract  by  pre- 
maturely suing  out  attachment,  seizing 
property  of  defendant,  and  thereby  pre- 
venting him  from  fulfilling  contract,  may 
be   subject   of   counter-claim   in   action   for 
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money  due  under  contract  as  cause  of  ac- 
tion arising  out  of  cause  of  action  set 
forth  in  complaint,  as  foundation  of  plain- 
tiff's claim,  all  connected  with  subject-mat- 
ter of  action,  nor  Is  it  material  in  such 
case  that  damage  complained  of  accrued 
after  commencement  of  action  and  as  nec- 
essary result  thereof. — Waugenheim  v.  Gra- 
ham,  39   Cal.    169,   177. 

02.  Death  of  party— Effect  of. — Section 
relates  to  situation  of  parties  at  commence- 
ment of  action  and  death  of  one  party  to 
demand,  though  it  occur  before  maturity  of 
demand,  will  not  change  relative  rights  of 
parties  in  pleading  counter-claim  or  in 
compensating  claims  so  far  as  they  equal 
each  other  provided  set-off  be  due  when  ac- 
tion is  commenced. — Ainsworth  v.  Bank,  119 
Cal.  470,  474,  63  Am.  St.  Rep.  135,  39  L.  R.  A. 
686,  51  Pac.  952. 

63.  Definition  of  connter-cliilm— «As  to 
generally.  —  Above  section  defines  what 
counter-claim  Is  as  well  as  when  it  may 
be  pleaded.  It  practically  says  counter- 
claim is  defined  to  be  what  section  says  may 
be  pleaded  as  such. — Ainsworth  v.  Bank, 
119  Cal.  470,  472,  63  Am.  St.  Rep.  135,  39 
L.  R.  A.  686,  51  Pac.  952. 

64.  Facts  must  be  such  as  would  entitle 
defendant  to  relief  against  plaintiff  in  sep- 
arate action  between  them  In  order  to  con- 
stitute counter-claim. — Belleau  v.  Thomp- 
son, 33  Cal.  496,  497. 

65.  Matter  may  constitute  good  defense 
to  an  action,  but  does  not  constitute  coun- 
ter-claim unless  defendant  might  have  re- 
covered judgment  against  plaintiff  thereon 
in  an  independent  action.  —  Belleau  v. 
Thompson,  33  Cal.  495,  497. 

66.  An  agreement  of  the  vendor  to  pur- 
chase the  equitable  interest  of  the  vendee 
may  be  pleaded  as  a  counter-claim  in  an 
action  to  foreclose  an  agreement  to  pur- 
chase land,  recover  possession  and  quiet 
title  for  breach  of  agreement  to  purchase. 
— Rogers  Devel.  Co.  v.  S.  California  R. 
Invest.  Co.,  159  Cal.  741,  115  Pac.  934. 

67.  Dismissing  action— Where  counter- 
claim Interposed. — As  to  generally,  see,  post, 
§  581  and  note. 

68.  Distinguished  from  cross-complaint 
-—In  general.  —  As  to  a  cause  of  action 
"arising  out  of  the  transaction  set  forth 
in  the  complaint,"  etc.,  and  relating  to  or 
depending  upon  the  contract  or  transaction 
upon  which  the  action  is  brought,"  etc., 
there  is  not  such  a  distinction  as  would 
justify  the  holding  that  a  cross-complaint 
under  section  442,  post,  would  be  any  more 
permissible  under  a  given  set  of  facts  than 
would  a  counter-claim  under  this  section 
be. — Engebretsen  v.  Gay,  158  Cal.  27,  109 
Pac.  879. 

69.  Distinguished  from  set-off— In  sen- 
eral.  —  "Counter-claim"  is  broader  in  its 
scope  and  meaning  than  "set-off,"  and  in- 
cludes not  only  demands  which  were  sub- 
ject   of    set-off   and    recoupment,    but   also, 


in  our  state,  equitable  demands.  Set-off, 
prior  to  code,  could,  in  most  states,  only 
be  interposed  where  demand  was  certain, 
or  capable  of  being  made  certain  by  cal- 
culation, and  could  not  be  sustained  for  un- 
liquidated damages  In  court  of  law. — Rob- 
erts v.  Donovan,  70  Cal.  108,  112,  9  Pac. 
180.    11    Pac.    599. 

70.  Same— "Set-off**  differs  from  "recoup- 
ment" in  that  it  is  more  properly  applicable 
to  demands  independent  In  their  nature  and 
origin,  while  recoupment  simply  implies 
cutting  down  of  demand  by  deduction,  by 
reason  of  something  arising  out  of  same 
transaction.  "Counter-claim,"  as  used  in 
code,  includes  "recoupment"  and  "set-off," 
and  is,  strictly  speaking,  pleading  by  which 
matters  arising  out  of  recoupment  or  set- 
off are  averred. — St.  Louis  Nat.  Bank  v.  Qay, 
101  Cal.  286,  289,  35  Pac.  876. 

71.  Ejectment  —  Contract    to    purchase. — 

In  action  of  ejectment  defendant  may  set 
up  counter-claim  of  contract  to  purchase 
property  and  that  such  contract  is  satisfied 
and  compensated  by  money  due  him  from 
plaintiff  for  salary,  and  moneys  expended  in 
excess  of  purchase-price. — Jacob  v.  Carter, 
4  Cal.  Unrep.  543,  36  Pac.  381. 

72.  Same— Trespass  of  animals  upon  land 
can  not  be  set  up  by  way  of  counter-claim 
in  action  of  ejectment. — Wigmore  v.  Buell, 
116   Cal.   94,   96,   47   Pac.   927. 

73.  Same— Use  and  occupation. — In  action 
of  ejectment  answer  of  defendant  denying 
allegations  of  complaint,  averring  he  is  to 
be  owner  of  premises  and  entitled  to  pos- 
session thereof,  and  alleging  contract  by 
which  plaintiff  became  his  tenant,  and 
claiming  thereunder  rent  for  use  and  occu- 
pation of  premises,  and  praying  judgment 
for  same,  does  not  allege  matters  arising 
out  of  transaction  or  connected  with  sub- 
ject of  action,  and  therefore  does  not  state 
proper  counter-claim. — Carpenter  v.  Hewel, 
67  Cal.  589,  590,  8  Pac.  314. 

74.  Estates  of  decedents— Claims  against. 

— In  proceeding  by  creditor  to  procure  pay- 
ment of  his  claim  against  estate  of  de- 
cedent, claim  of  executor  or  heir  that  debtor 
be  charged  with  value  of  use  and  occupa- 
tion of  property  of  estate  of  which  he  was 
in  possession  is  counter-claim,  and  must 
be  set  up  by  pleading. — In  matter  Couts, 
100  Cal.  400,  404.  34  Pac.  865. 

75.  Foreclosure  of  mortgage— Deficiency 
Judgment.  —  In  action  for  restitution  of 
money  received  by  virtue  of  judgment  of 
foreclosure  afterwards  reversed  as  to  cer- 
tain property  but  affirmed  as  to  other  prop- 
erty, deficiency  judgment  is  proper  subject 
of  counter-claim. — Dowdell  v.  Carpy,  137 
Cal.  333,   337,   70  Pac.   167. 

As  to  foreclosure  suits,  counter-claim  in. 

see  note  89  Am.  Dec.  489. 

76.  Same— And  for  balance  due  ou  note 
—Over- payment  proper  counter-claim.  —  In 

an  action  to  foreclose  a  chattel  mortgage, 
and  to  recover  amount  claimed  to  be  due  on 
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note  secured  thereby,  the  cross-complaint 
setting  up  over-payment  on  the  note  con- 
stitutes a  proper  counter-claim  under  sub- 
division 2  of  above  section  in  the  action, 
inasmuch  as  they  all  grew  out  of  a  trans- 
action of  which  the  note  sued  upon  and  the 
chattel  mortgage  in  the  main  action  were 
a  part  of  the  transaction.  —  Bledsoe  v. 
Stuckey,  —  Cal.  App.  — ,  190  Pac.  217. 

77.  Same— Payment. — In  action  to  fore- 
close mortgage,  averments  of  answer  that 
after  execution  thereof  defendant  sold 
Plaintiff  interest  in  certain  property  for 
part  of  consideration  for  which  plaintiff 
agreed  to  satisfy  said  mortgage,  states 
facts  sufficient  for  counter-claim — Richmond 
v.  Lattin,  64  Cal.  273,  274,  30  Pac.  818. 

78.  Same  —  Proceed*     of     crops,    etc.  — 

Moneys,  profits  of  crops  paid  to  mortgagee 
under  mistaken  Impression  that  he  was 
entitled  thereto,  may  be  recovered  by  mort- 
gageor,  and  demand  therefor  is  not  waived 
by  failure  to  set  it  up  as  counter-claim  in 
action  to  forclose  mortgage,  especially 
where  demand  had  been  assigned  prior  to 
making  of  answer. — Gregory  v.  Clabrough, 
129  Cal.  475,  479,  62  Pac.  72. 

79.  Form  of  pleading— In  general. — Form 
in  which  plaintiff  sets  out  his  cause  of  ac- 
tion, Is  not  conclusive  upon  right  of  de- 
fendant to  set  forth  counter-claim  in  his 
answer.  The  plaintiff  is  to  set  forth  facts 
which  constitute  his  cause  of  action,  but 
if  other  facts  in  transaction  are  so  con- 
nected with  those  set  forth  as  to  defeat 
their  legal  effect  at  any  time,  defendant  is 
not  precluded  from  setting  them  out  by 
reason  of  form  which  plaintiff  may  have 
chosen  for  presenting  his  side  of  the  case. 
— Story  &  I.  C.  Co.  v.  Story,  100  Cal.  30,  35, 
3  4  Pac.  671. 

HO.     Same  —  Designation      by      pleader.  — 

Where  affirmative  matter  in  answer  is  des- 
ignated "counter-claim"  defendant  will  not 
be  permitted  after  trial  to  say  same  is 
in  effect  "cross-complaint,"  and  therefore 
lie  was  entitled  to  judgment. — McAbee  v. 
Randall.    41    Cal.   136,    137. 

81.  Matter  constituting  counter-claim 
must  be  designated  as  such  In  order  to  be 
effective. — Brannan  v.  Paty,  58  Cal.  330,  334; 
Carpenter  v.  Hewel,  67  Cal.  589,  590,  8  Pac. 
314. 

82.  Fraud  In  sale  of  mining  claim— Re- 
covery  by   way   of   cross-complaint. — In    an 

action  brought  upon  a  mining  contract  un- 
der the  terms  of  which  the  parties  were  to 
advance  certain  moneys  and  the  advance- 
ment of  moneys  by  the  plaintiff  is  the  basis 
of  his  action  to  recover  from  the  defendant, 
the  defendant  may  by  cross-complaint  set 
up  fraud  in  misrepresentation  of  the  price 
at  which  the  mining  claim  could  be  pur- 
chased and  also  seek  to  recover  an  al- 
leged secret  profit  made  by  the  plaintiff  in 
the  sale  and  operation  of  the  mine;  and 
the  parties  to  the  action,  to  acquire  the 
property    and    to    carry    it    on    as    a    joint 


venture  organized  a  corporation  formed  for 
that  purpose,  certain  of  the  stocks  of  which 
were  issued  to  them  respectively  and  the 
defendant  on  his  cross-complaint  may  re- 
cover an  amount  owing  on  account  of  plain- 
tiff's ownership  of  stock  in  said  mining 
corporation,  the  counter-claim  arising  out 
of  the  same  transaction  with  the  cause  of 
action  sued  upon. — Tower  v.  Wilson,  —  Cal. 
App.  — ,  188  Pac.  87. 

83.  Independent  contracts. — Where  claim 
of  plaintiff  arises  on  contract  or  on  sev- 
eral contracts,  defendant  may  counter-claim 
any  cause  arising  upon  contract  that  ex- 
isted at  commencement  of  action,  and  may 
oppose  these  to  whole  demand  stated  In 
complaint. — Stoddard  v.  Treadwell,  26  Cal. 
294,  310. 

A*  to  counter-claim  In  action  on  contract* 

see  note  89  Am.  Dec.  485. 

84.  Same— Demand  for  goods,  wares,  and 
merchandise  sold  plaintiff  by  defendant  Is 
proper  subject  of  counter-claim  in  action 
for  breach  of  contract  for  sale  of  mer- 
chandise to  defendant,  even  assuming  de- 
fendant's demands  to  be  founded  upon  an 
independent  contract,  as  plaintiff's  cause  of 
action  is  one  "arising  on  contract." — Davis 
v.  Hurgren,  125  Cal.  48,  49,  67  Pac.  684. 

85.  Where  original  contract  sued  upon 
has  been  substituted  by  new  obligation, 
showing  that  neither  party  has  any  rights 
based  upon  original  contract,  as  there  is  no 
cause  of  action  arising  therefrom  in  favor 
of  plaintiff,  there  can  be  no  right  of  re- 
coupment arising  from  it  In  favor  of  de- 
fendant. Consequently,  the  facts,  although 
good  as  a  defense,  are  not  properly  counter- 
claim under  subdivision  1,  but  as  they  show 
cause  of  action  In  defendant's  favor  "aris- 
ing upon  contract,"  and  it  is  different  con- 
tract from  that  described  in  complaint,  it 
may  be  rightly  pleaded  as  counter-claim 
under  subdivision  2. — Griswold  v.  Pieratt, 
110  Cal.  259,  264,  42  Pac.  820. 

86.  Insolvency— Assigned  claims. — Where 
A  is  indebted  to  B,  and  B  to  C,  C  may  as- 
sign to  A,  and  debt  so  assigned  is  subject 
of  counter-claim  in  action  by  B  or  by  his 
assignee  in  insolvency,  although  A  knew 
at  time  of  assignment  that  B  was  insolvent. 
— Conroy  v.  Dunlap,  104  Cal.  133.  135,  37 
Pac.  887. 

87.  Interest  as.  —  Where  money  is  ad- 
vanced to  be  applied  In  payment  of  mort- 
gage provided  survey  Is  confirmed,  but  to 
be  returned  with  interest  if  survey  be  not 
confirmed,  there  Is  no  counter-claim  for 
interest  beyond  dates  of  various  payments, 
amount  being  applied  in  payment  of  mort- 
gage debt. — Coleman  v.  Commlns,  77  Cal. 
548.  554,  20  Pac.  77. 

88.  Jurisdictional    amount— In    general. — 

Subdivision  2  allows  plea  of  set-off  where 
there  exist  mutual  debts,  but  it  does  not 
enlarge  jurisdiction  of  court  and  enable  it 
to  take  cognizance  of  debt  or  demand  set 
up    by    defendant    which    it    would    not    en- 
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tertain  for  plaintiff,  and  therefore  demand 
must  be  for  more  than  three  hundred  dol- 
lars, jurisdictional  amount  of  superior 
court.  If  It  be  for  less  than  that  amount 
it  must  be  pleaded  as  purely  defensive  mat- 
ter In  reduction  or  extinguishment  of  claim 
of  plaintiff  in  action  triable  by  superior 
court.  It  Is  as  much  matter  of  defense 
merely  as  would  be  plea  of  payment  of  like 
sum.  But  where  defendant  shows  by  his 
pleading  that  plaintiffs  action  arising:  on 
contract  is  wholly  unfounded  he  can  not 
also  set  up  cause  of  action  on  different 
contract  as  foundation  for  an  affirmative 
judgment  against  plaintiff  unless  his  de- 
mand, exclusive  of  interest,  amounts  to 
three  hundred  dollars. — Griswold  v.  Pleratt, 
110  Cal.  259,  265,  266,  42  Pac.  820. 

89.  In  action  on  contract  cause  of  ac- 
tion in  favor  of  defendant  also  upon  con- 
tract may,  under  subdivision  2,  set  up  as 
counter-claim  notwithstanding:  that  it  does 
not  amount  to  three  hundred  dollars.  The 
language  of  that  subdivision  plainly  in- 
cludes all  cases  of  counter-claim  based  on 
contract  where  plaintiff's  cause  of  action  is 
also  on  contract. — Freeman  v.  Seitz,  126 
Cal.  291,   293,   58  Pac.   690. 

90.  Under  subdivision  1  amount  of  cross- 
complaint  is  of  no  jurisdictional  moment. — 
Griswold  v.  Pieratt,  110  Cal.  259,  266,  42 
Pac.  820. 

91.  Same— As  defense* — Counter-claim  or 
set-off  of  less  than  three  hundred  dollars 
in  action  in  superior  court  pleaded  by  de- 
fendant as  defensive  matter  in  reduction 
or  extinguishment  of  claim  of  plaintiff  can 
be  properly  entertained  and  is  as  much  mat- 
ter of  defense  as  would  be  plea  of  payment 
of  like  sum. — Freeman  v.  Seitz,  126  Cal.  291, 
295,  68  Pac.  690. 

92.  Same— Bond. — Bond  to  secure  demand 
of  plaintiff  may  be  required  upon  restrain- 
ing action  In  justice  court  on  ground  that 
defendant  has  counter-claim  amounting  to 
more  than  three  hundred  dollars. — Gregory 
v.  Diggs,  113  Cal.  196,  200,  45  Pac.  261. 

98.  Same— Restraining;  aetlon. — Action  in 
justices'  court  may  be  restrained  where  de- 
fendant has  counter-claim  for  more  than 
three  hundred  dollars  when  such  counter- 
claim arose  out  of  very  transaction  upon 
which  claim  is  founded  and  neither  plain- 
tiff nor  defendant  can  get  adequate  relief 
without  having  claim  made  by  adverse 
party  passed  upon. — Gregory  v.  Diggs,  113 
Cal.  196,  200,  45  Pac.  261. 

94.  Where  counter-claim  for  more  than 
three  hundred  dollars  to  demand  sued  upon 
in  justices'  court  does  not  grow  out  of  same 
transaction  and  does  not  involve  trial  and 
determination  of  same  precise  issue,  so 
that  determination  of  one  case  can  be 
pleaded  as  bar  to  other,  prosecution  of  suit 
in  justices'  court  will  not  be  restrained. — 
Gregory  v.  Diggs,  113  Cal.  196,  200,  45  Pac. 
261. 
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95.  Landlord  and  tenant— Counter-claims 
between.-— If  lessor  disturbs  possession  of 
lessee  by  unlawful  interference  therewith, 
lessee  may,  when  sued  for  rent,  set  up 
damages  arising  from  such  disturbance  as 
counter-claim,  or  he  might,  as  at  common 
law,  recoup  his  damages. — York  ▼.  Steward, 
21  Mont  515,  48  L.  R.  A.  125,  55  Pac.  29: 
Parish  v.  Studebaker,  —  Cal.  App.  — ,  195 
Pac.  721. 

As  to  actions  between  landlord  and  ten- 
ant, connter-clalni  In,  see  note  89  Am.  Dec. 
489. 

96.  In  action  by  guarantor  of  rent  under 
lease  to  have  amount  due  lessor  determined, 
and  that  principal  be  compelled  to  pay 
same,  lessor  may  counter-claim  for  amount 
due  him  for  rent  under  guaranty  and  re- 
cover same  from  plaintiff. — McDougald  v. 
Hulet,  132  Cat  164,  169,  64  Pac  278. 

97.  Rent  due  from  lessee  need  not  be 
set  up  as  counter-claim  in  action  by  lessee 
against  lessor  for  foreclosure  of  mortgage, 
and  is  not  waived  by  failure  to  so  set  it  up, 
there  being  no  natural  or  necessary  con- 
nection between  note  and  mortgage  and 
lease  of  premises.  They  are  separate  and 
distinct  contracts  and  right*  under  lease 
did  not  arise  out  of  transaction  set  forth 
as  foundation  of  plaintiff's  claim  in  fore- 
closure suit. — Brosnan  v.  Kramer,  135  Cal. 
36,  39,   41,   66  Pac.  979. 

98.  Master  and  servant  —  Negrllgrenee 
against  services* — In  action  to  recover  for 
services  as  manager  under  contract  defend- 
ants can  not,  under  mere  denial,  of  alle- 
gation that  plaintiff  continued  to  act  as 
chief  clerk  and  managing  agent  of  defend- 
ants, faithfully  and  honestly  prosecuting 
their  said  business  and  not  engaging  in 
any  business  on  his  own  account,  and  do- 
ing all  things  connected  therewith  as  di- 
rected by  defendants,  show  various  acta 
of  misconduct  on  part  of  plaintiff,  and  that 
thereby  expense  account  of  their  establish- 
ment was  greater  than  it  should  have  been, 
etc.  The  plaintiff's  action  not  being  based 
upon  quantum  meruit  but  brought  to  re- 
cover sum  stipulated,  defendants  were  put 
to  their  election  either  to  oppose  their  claim 
for  damages  by  reason  of  negligence  and 
misconduct  of  plaintiff  to  claim  of  plain- 
tiff, in  which  case  it  must  be  set  up  as 
counter-claim,  or  resort  to  cross-action; 
and  this  whether  defendants  claim  deduc- 
tion merely  or  that  two  claims  were  equiv- 
alent of  each  other,  or  that  there  was  an 
excess  in  their  favor  for  which  they  sought 
recovery. — Stoddard  v.  Treadwell,  26  Cal 
294.    305,    306. 

As  to  action  for  services,  counter-claim  in, 

see  note  89  Am.  Dec.  487. 

99.  Money  demand — Foreclosure  of  mort- 
gage.— Whether  in  action  at  law  on  contract 
defendant  may  plead  note  and  mortgage  ex- 
ecuted by  plaintiff  and  ask  foreclosure  by 
way  of  set-off  not  decided. — McKean  v.  Ger- 
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man-American  Sav.  Bank,  118  Cal.  884,  887,       The   test  is  whether   defendant   could   have 


60  Pac  656. 

100.  Notes  secured  by  mortgage  can  not 
be  set  up  as  counter-claim  or  set-off  in  an 
action  for  moneys  deposited  with  plaintiff. 
— McKean  v.  German-American  Sav.  Bank, 
118  Cal.  384,  340,  50  Pac.  656. 

101.  Same— Trespass  on  property. — In  ac- 
tion for  money  demand,  founded  on  con- 
tract, defendant  can  not  file  counter-claim 
or  cross-complaint  setting;  up  mere  naked 
trespass  committed  by  plaintiff  on  property 
of  defendant  after  commencement  of  action. 
— Waugenheim  v.  Graham,  39  Cal.  169,  177. 

102.  Same— Value  of  use  and  occupation 
of  property  held  by  plaintiff  under  third 
party  by  title  adverse  to  defendant  can 
not  be  set  up  as  counter-claim  in  action  to 
recover  money. — Quinn  v.  Smith,  49  Cal. 
163,   165. 

103.  Nesjllarence  of  pledgee. — Damages  for 
loss  of  pledged  collateral  by  negligence  of 
pledgee  may  be  counter-claimed  in  action 
by  pledgee  to  recover  debt. — Hawley  H.  Co. 
v.  Brownstone,  123  Cal.  648,  648,  66  Pac.  468. 

104.  Object  of  statute. — Intent  of  stat- 
ute is  to  avoid  multiplicity  of  suits,  and 
hence  provision  that  defendant  may  set  up 
any  cause  of  action  arising  out  of  trans- 
action set  forth  in  complaint  as  founda- 
tion of  plaintiff's  claim,  or  connected  with 
subject,  and  rule  is  founded  upon  reason 
and  good  business  sense  that  man  would 
much  prefer  setting  off  his  claim  against 
that  of  another,  rather  than  first  pay  the 
money  out  of  his  own  pocket  and  then  risk 
getting  it  again  from  pocket  of  his  adver- 
sary.— Walker  v.  Sedgwick,  8  Cal.  398,  406, 
406. 

105.  Objections  to  — When  waived. — Ob- 
jection that  matter  alleged  does  not  con- 
stitute counter-claim  and  is  not  recognized 
by  law  as  defense,  is  not  waived  by  failure 
to  demur,  but  may  be  taken  at  any  time. — 
Macdougal  v.  Maguire,  35  Cal.  274,  281,  95 
Am.  Dec.   98. 

106.  Parties  Counter-claim  must  be  one 
existing;  In  favor  of  defendant  affalnst  plain- 
tiff between  whom  several  judgment  might 
be  had  in  action  and  therefore  judgment 
against  parties  alleged  to  be  beneficially 
interested  In  claim  sued  upon  is  not  sub- 
ject of  counter-claim,  nor  does  fact  that 
these  parties  alleged  to  be  beneficially  in- 
terested are  insolvent  change  the  rule. — 
Duff  v.  Hobbs,  19  Cal.  646,  658. 

107.  Counter-claim  against  plaintiff  and 
another  person  can  not  be  set  up. — Roberts 
v.  Donovan,  70  Cal.  108,  112,  9  Pac.  180,  11 
Pac.  599. 

108.  Same  — -  Defendant    and    stranarer. — 

Counter-claim  in  favor  of  defendant  and 
stranger  to  action  can  not  be  set  up. — Rob- 
erts v.  Donovan,  70  CaL  108,  112,  9  Pac. 
180.  11   Pac.  599. 

109.  Defendant  can  not  set  up  counter- 
claim existing  in  favor  of  another  person. 


maintained  an  Independent  action  on  de- 
mand.— Roberts  v.  Donovan,  70  Cal.  108, 
112,  9  Pac.  180,  11  Pac.  599. 

110.  Same  — Joint  defendants. — Counter- 
claim of  one  defendant  can  not  be  inter- 
posed in  joint  action  against  two  or  more. 
— McDonald  v.  Poole,  113  Cal.  437,  440,  45 
Pac.  702. 

111.  In  action  against  three  defendants 
on  joint  bond,  counter-claim  of  one  against 
plaintiff  can  not  be  interposed. — Roberts  v. 
Donovan,  70  Cal.  108,  114,  9  Pac.  180,  11 
Pac.  699. 

112.  When  defendants  in  action  are  joint 
contractors,  and  sued  as  such,  no  counter- 
claim can  be  made  available  which  consists 
of  demand  in  favor  of  one  or  some  of  them. 
When  defendants  in  action  are  jointly  and 
severally  liable,  although  sued'  joiritly, 
counter-claim  consisting  of  demand  In  favor 
of  one  or  some  of  them,  may,  if  otherwise 
without  objection,  be  interposed. — Roberts 
v.  Donovan,  70  Cal.  108,  114,  9  Pac.  180,  11 
Pac.  699. 

113.  Counter-claim  in  favor  of  one  de- 
fendant may  be  set  up  In  action  against 
defendants  on  joint  and  several  liability. — 
Canfleld  v.  Arnett,  17  Colo.  App.  426,  427, 
68  Pac.  784. 

114.  Same— Exception. — Where  facts  con- 
stituting counter-claim  In  favor  of  one  in 
action  against  Joint  defendants  are  defense 
to  action  to  extent  of  defeating  plaintiff's 
right  to  recover,  rule  that  counter-claim 
can  not  be  interposed  by  one  of  several 
joint  defendants  does  not,  to  that  extent, 
apply.— Roberts  v.  Donovan,  70  Cal.  108.  115, 
9  Pac.  180,  11  Pac.  599. 

115.  Same— Plaintiff  and  stransjer. — De- 
mand against  plaintiff  and  several  other 
persons  as  copartners,  is  not  subject  of 
counter-claim. — Wood  v.  Brush,  72  Cal.  224, 
226,  13  Pac.  627. 

110.  Same— Partnership  accounts  between 
parties  can  not  be  set  up  as  counter-claim 
in  action  of  damages  for  breach  of  covenant 
to  indemnify  plaintiff  against  certain  lia- 
bilities.— Haskell  v.  Moore,  29  Cal.  437,  443. 

117.  Same— Partnership  claims. — Defend- 
ants sued  as  copartners  may  counter-claim 
judgment  on  cause  of  action  accruing  to 
them  In  their  partnership  capacity,  although 
it  runs  to  them  in  their  individual  names. 
— Butler  v.  Delafleld,  1  Cal.  App.  367,  82  Pac. 
260. 

118.  Same— Same—  Unadjusted,  and  which 
might  be  subject  of  an  accounting,  can  not 
be  used  as  counter-claims  in  action  for 
goods  sold  and  delivered. — Lane  v.  Turner, 
114  Cal.  396,  399,  46  Pac.  290. 

110.  Personal  action- Real  action. — Coun- 
ter-claim or  cross-complaint  founded  on 
damages  to  real  property  can  not  be  prop- 
erly pleaded  to  complaint  for  recovery  of 
personal  property. — Glide  v.  Kayser,  142 
CaL  419,  420,  76  Pac.  50. 


041 


§438 


COUNTER-CLAIM — WHEN   MAY  BE  SET  UP. 


[Pt.  IL 


120.  Pledge — Negligence    of    pledgee. — In 

action  for  balance  due  on  note  secured  by 
pledge  after  sale  thereof  defendant  can  not 
counter-claim  for  damages  occasioned  by 
negligent  care  of  pledge  where  he  con- 
sented to  such  use  as  was  made  of  it. — 
Damon  v.  Waldteufel,  99  Cal.  234,  235,  33 
Pac.  903. 

121.  Promissory  note  — With  defendant 
accommodation  indorser.  —  In  action  on 
promissory  note  defendant  may  allege  In 
defense  that  he  is  indorser  for  accommoda- 
tion only  and  that  no  demand  for  payment 
was  made  on  maker,  or  notice  of  dishonor, 
Jtc,  given  him  as  indorser,  but  can  not  set 
up  same  as  counter-claim  praying  it  be  ad- 
judged that  he  is  In  no  wise  indebted  or 
liable  to  plaintiff  on  note.  —  Balleau  v. 
Thompson,  S3  Cal.  495,  497. 

122.  Same— Assigned  notes  of  plaintiff. — 

Notes  of  plaintiff,  assigned  to  defendant 
before  maturity,  if  cause  of  action  may  be 
predicated  upon  them  at  commencement  of 
plaintiff's  action,  constitute  subject-matter 
of  counter-claim,  but  if  assignment  be  after 
maturity,  assignee  takes  them  subject  to 
all  existing  equities  between  maker  and 
payees,  and  under  such  circumstances  they 
are  not  subjects  of  counter-claim,  but  must 
be  set  up  as  an  equitable  defense  on  ground 
tbat  assignee  takes  demand  subject  to  an 
existing  equity. — Lyon  v.  Petty,  65  Cal. 
322,  325,  4  Pac.  103. 

123.  Same — In  action  by  administrator. — 

In  action  by  administrator  on  promissory 
note  defendant  can  not  counter-claim  in- 
debtedness to  corporation  formed  and  owned 
by  himself  and  deceased  where  no  claim 
for  such  indebtedness  was  presented  against 
estate. — Reed  v.  Johnson,  127  Cal.  538,  541, 
59   Pac.  986. 

As  to  omission  to  set  np  counter-claim 
preventing-  future  action  thereon*  see,  post, 
§  439  and  note. 

124.  In  action  on  promissory  note,  alle- 
gations of  answer  that  defendant's  intes- 
tate signed  note  for  accommodation  of  co- 
maker, which  plaintiff  knew,  and  that  prior 
to  commencement  of  action,  plaintiff  was 
Indebted  to  such  co-maker  and  such  co- 
maker assigned  said  indebtedness  to  an- 
other of  co-makers  for  benefit  of  latter 
and  defendant's  intestate,  such  assignment 
being  made  after  death  of  intestate,  does 
not  state  cause  of  counter-claim. — Chase  v. 
Evoy,  58  Cal.  348,  353. 

126.  Same  —  Open,  mutual,  and  current 
account  for  goods  sold  and  delivered  by 
defendant  to  plaintiff  may  be  set  up  as 
counter-claim  in  action  for  money  due  on 
note  and  for  work,  money  advanced,  and 
merchandise  furnished  by  plaintiff  to  de- 
fendant.— Lindsay  v.  Stewart,  72  Cal.  540. 
643.   14    Pac.   616. 

126.     Quieting;   title— Unnecessary   In. — To 

quiet     title    of    defendants    is    not    proper 
subject    of   counter-claim    in    action    to    es- 


tablish trust  estate  in  land. — James  v.  Cen- 
ter, 53  Cal.  31,  32. 

As    to    action    relating    to    real    property, 
counter-claim  In,  see  note  89  Am.  Dec.  487. 

127.  Same— Breach  of  contract. — In  ac- 
tion to  quiet  title  demand  for  damages  for 
breach  of  contract  whereby  defendant  was 
to  sink  well  on  premises  and  receive  pay 
therefor  in  cash,  or  part  of  land,  is  not 
proper  subject  of  counter-claim,  as  it  does 
not  arise  out  of  any  transaction  set  forth 
in  complaint  as  foundation  of  plaintiff's 
claim,  that  being  title  to  his  property.  The 
cause  of  action  arises  out  of  wrongful  and 
unfounded  claims  of  defendant,  but  there  is 
no  transaction  out  of  which  a  counter- 
claim for  damages  could  arise.  The  claim 
of  defendant  has  no  connection  with  the 
land  within  meaning  of  this  section. — 
Meyer  v.  Quiggle,  140  Cal.  495,  498,  74  Pac. 
40. 

128.  Same  —  Ejectment.  —  In  action  to 
quiet  title,  cause  of  action  is  that  defend- 
ant claims  estate  or  interest  in  premises 
of  which  plaintiff  avers  himself  to  be  in 
possession,  and  subject  of  action  is  adverse 
claim,  estate,  or  interest  of  defendant,  and 
therefore  an  answer  stating  facts  essen- 
tial to  complaint  in  ejectment  against 
plaintiff  and  demanding  that  possession  of 
premises  be  awarded  defendants,  is  not 
statement  of  cause  of  action  arising  out  of 
transaction  set  forth  in  complaint,  nor  one 
connected  with  subject  of  action  in  sense 
of  statute. — Moyle  v.  Porter,  51  Cal.  639, 
640. 

129.  Reclamation-district      assessment  — 
Counter-claim  for  value  of  leree  constructed. 

— In  action  to  collect  an  assessment,  by  a 
reclamation  district  upon  the  lands  of  the 
district,  is  not  properly  defended  by  an 
answer  which  sets  up  a  counter-claim  for 
the  value  of  a  levee  constructed  by  the 
landowner  and  appropriated  by  the  dis- 
trict (Beatty,  J.,  dis.). — Reclamation  Dist. 
v.  Snowball,  160  Cal.  699,  117  Pac.  905,  118 
Pac.  514. 

130.  Relation    of    parties  —  Mutuality. — 

Rights  of  several  parties  to  plead  counter- 
claim in  defense  to  an  action  by  one  against 
other,  for  breach  of  their  respective  obliga- 
tions, arising  out  of  facts  in  controversy 
between  them,  must  be  reciprocal.  The  en- 
tire transaction  between  them,  and  rights 
resultant  therefrom,  are  to  be  determined 
by  court,  and  it  is  incumbent  upon  court, 
after  hearing  of  proof  relative  to  that  trans- 
action, to  render  such  judgment  as  may  be 
consistent  with  case  as  presented  by  both 
parties. — Story  &  I.  C.  Co.  v.  Story,  100  Cal. 
30,   37,  34  Pac.  671. 

131.  Replication  to  counter-claim  —  I'n- 
necessary. — No  reply  to  answer  setting  up 
new  matter  or  counter-claim  is  required, 
statute  deems  matter  controverted  and  it  is 
thus  put  In  issue. — Herold  v;  Smith,  34  Cal 
122,   124;  Jones  v.  Jones,  38  Cal.  584,  585. 
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132.  New  matter  constituting  counter- 
claim is  on  trial  deemed  controverted  by 
plaintiff  and  burden  of  proving  same  is  on 
defendant. — Reed  v.  Johnson,  127  Cal.  538, 
541,  59  Pac.  986. 

133.  Counter-claim  for  affirmative  matter 
set  up  in  answer  need  not  be  denied  nor 
replied  to  by  plaintiff. — Herold  v.  Smith,  34 
Cal.  122,  124;  Jones  v.  Jones,  38  Cal.  584, 
585. 

134.  Matters  of  affirmative  defense  and 
counter-claim  are  deemed  denied  by  stat- 
ute, and  this  rule  is  operative  although  de- 
fendant erroneously  styles  pleadings  cross- 
complaint. — Pflster  v.  Wade,  69  Cal.  133, 
137,  10  Pac.  369. 

135.  No  replication  is  required  to  an  an- 
swer or  to  a  counter-claim  set  up  in  the 
answer,  if  the  allegations  are  deemed  de- 
nied, and  the  plaintiff  may  not  only  intro- 
duce evidence  in  denial  of  the  allegations, 
but  may  also  prove  affirmative  matter  as 
a  defense  to  certain  counter-claims. — L.  Sca- 
tena  A  Co.  v.  Van  Lob  en  Sels,  19  Cal.  App. 
423.  126  Pac.  187. 

136.  Res  adjudicate  —  Not  pleadable  as 
when. — A  counter-claim  can  not  be  pleaded 
in  bar  as  res  adjudlcata  in  a  former  action 
where,  though  pleaded  in  a  former  action, 
it  did  not  exist  at  the  commencement 
thereof,  but  matured  some  months  later, 
and  was  not  adjudicated. — Rauer's  [Law 
&  Collection  Co.  v.  Sheridan  Proctor  Co.,  40 
Cal.  App.  524,  181  Pac.  71. 

137.  Services     Delay   In   completion   of. — 

In  action  for  services  in  making  abstract 
of  title,  claim  of  defendants,  that  abstract 
was  not  made  in  time  and  thereby  they 
suffered  damages  because  otherwise  they 
could  have  borrowed  money,  invested  it  in 
other  property,  and  thereby  made  amount 
claimed  as  damages,  can  not  be  set  up  as 
counter-claim. — Pendleton  v.  Cline,  85  Cal. 
142,  143,  24  Pac.  659. 

138.  Special  plea— la  necessary  to  set  up 

counter-claim. — Hicks  v.  Green,  9  Cal.  74, 
75. 

189.  Statute  of  limitations— Must  be 
pleaded  by  demurrer  to  answer  where  it 
appears  upon  face  of  counter-claim  that 
cause  of  action  therein  alleged  Is  barred. 
— Bliss  v.  Sneath,  119  Cal.  526,  629,  51  Pac. 
848. 

140.  Whether  statute  of  limitations  is 
deemed  to  have  been  pleaded  to  counter- 
claim by  virtue  of  9  462  post,  qutere. — Bliss 
v.   Sneath,    119  Cal.    526,   529,    51    Pac.    848. 

141.  Same— Is    suspended    as    to    demand 

which  is  subject  of  counter-claim  by  filing 
of  original  complaint. — McDougald  v.  Hulet, 
132  Cal.  154,   160,  64  Pac.  278. 

As  to  statute  of  limitations  aralnst  coun- 
ter-claim or  recoupment,  see  note  3  Am.  St. 
Rep.  63. 

142.  Statute  of  limitations  does  not  run 
against  counter-claim  after  filing  of  com- 
plaint   provided    it    was    not    then    barred, 


though  if  standing  alone  statute  would 
have  run  against  it  before  answer  was  filed, 
as  it  is  expressly  provided  defendant  may 
set  up  counter-claim  "existing  at  com- 
mencement of  the  action." — Perkins  v.  West 
Coast  L.  Co.,   120  Cal.   27,   28,  52  Pac.   118. 

143.  Striking  out— Not  allowed. — Coun- 
ter-claim can  not  be  stricken  out  without 
notice  to  defendant. — Curtis  v.  Sprague,  41 
Cal.    55,    59. 

144.  Subject  of  action— Must  be  con- 
nected with. — A  counter-claim,  when  estab- 
lished, must  in  some  way  qualify  or  de- 
feat judgment  to  which  plaintiff  is  other- 
wise entitled.  In  foreclosure  suit  defendant 
who  is  personally  liable  for  debt,  or  whose 
land  is  bound  by  Hen,  may  properly  intro- 
duce offset  to  reduce  or  extinguish  claim. 
But  where  his  personal  liability  is  not  in 
question,  and  where  he  disclaims  all  inter- 
est in  mortgaged  premises,  he  can  not  de- 
mand judgment  against  plaintiff  on  note, 
bond,  or  covenant. — Meyer  v.  Quiggle,  140 
Cal.  495,  499,  74  Pac.  40;  National  Fire  Ins. 
Co.  v.  McKay,  21  N.  Y.  191. 

145.  Subject  of  an  action  is  plaintiff's 
main  primary  right  which  has  been  broken 
and  by  means  of  whose  breach  remedial 
right  arises.  Thus  right  of  property  and 
possession  in  ejectment  and  replevin,  right 
of  possession  in  trover  or  trespass,  right 
to  money  in  all  cases  of  debt,  and  the  like, 
is  subject-matter  of  respective  actions.  Al- 
though in  certain  sense  and  in  some  cases 
of  suits,  the  things  themselves — the  land 
or  chattel — may  be  regarded  as  subject, 
and  are  sometimes  spoken  of  as  such,  yet 
this  can  not  be  true  in  all  cases,  for  in 
many  actions  there  is  no  such  specific  thing 
in  controversy  over  which  right  of  prop- 
erty exists.  The  primary  right,  however, 
always  exists,  and  is  always  very  essential 
element  of  controversy,  around  which  all 
other  elements  are  grouped  and  to  which 
they  are  subordinate. — Ward  v.  Blackwood, 
48  Ark.  396,  405,  3  S.  W.  624.  See  Pom. 
Rem.   §  775;  Bliss  Code  PI.   9  126. 

146.  Subdivision  2  of  this  section  is  very 
vague  and  general,  and  Its  precise  meaning 
has  not  been  determined,  but  we  may  as- 
sume the  clause  "connected  with  the  sub- 
ject of  the  action"  refers  to  some  sort  of 
real  and  legal  connection. — Gregory  v.  Cla- 
brough,   129  Cal.   475,   479,   62  Pac.   72. 

147.  Same— Subject-matter  of  cause  of 
action  not  arising  oat  of  same  transaction. 

— In  an  action  for  the  foreclosure  of  an 
equitable  mortgage  securing  a  promissory 
note,  the  defendant  can  not  set  up,  by  way 
of  cross-complaint,  a  cause  of  action 
against  the  plaintiff  for  damages  for  the 
improper  issuance  and  levy  of  an  attach- 
ment on  the  property  of  the  defendant  in  a 
prior  action  instituted  by  the  plaintiff  on 
the  note.  Such  cause  of  action  does  not 
arise  out  of  the  transaction  set  forth  in  the 
complaint. — Clark  v.  Kelley,  163  Cal.  207, 
124    Pac.    846. 
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148.  Surety— Can  not  set  up  counter- 
claim In  favor  of  his  principal*  against 
plaintiff. — Roberts  v.  Donovan,  70  Cal.  108, 
112,  9  Pac.  180,  11   Pac.  599. 

140.  Same— Breach  of  warranty. — Surety 
on  note  given  for  purchase  of  property 
can  not  set  up  as  counter-claim  breach  of 
warranty  of  article,  for  he  could  not  bring1 
an  independent  action  upon  warranty — not 
being  party  to  it. — Stockton  S.  &  L».  Soc.  v. 
Giddlngs,  96  Cal.  84,  90,  81  Am.  St.  Rep. 
181,   188,  21  L.  R.  A.  406,  80  Pac.  1016. 

150.  Damages  for  breach  of  warranty  on 
sale  constitute  counter-claim,  and  not  mere 
failure  of  consideration,  and  therefore 
surety  can  not  set  up  breach  of  warranty 
as  counter-claim,  it  not  being  due  to  him 
and  vendee  having  right  of  election  to  re- 
coup or  bring  independent  action  for 
damages,  which  right  of  election  he  can  not 
be  deprived  of  by  surety. — Stockton  Sav. 
A  L.  Soc.  v.  Qiddings,  96  Cal.  84,  90,  81 
Am.  St.  Rep.  181,  188,  21  L.  R.  A.  406,  30 
Pac.  1016. 

151.  Same— Equitable  rights  of. — Under 
statute  sureties  sued  on  joint  contract  can 
not  counter-claim  individual  claim  against 
plaintiff,  but  right  to  offset  claim  is  recog- 
nized by  equity,  independent  of  any  statute, 
and  where  it  is  shown  that  plaintiff  is  in- 
solvent an  equity  is  created,  for  it  would 
be  unconscionable  that  plaintiff  should  in- 
sist defendant  pay  him  and  then  leave  de- 
fendant powerless  because  of  plaintiff's  in- 
solvency to  enforce  his  claim  against 
plaintiff,  and  especially  is  this  so  where  de- 
fendant's principal  in  undertaking,  upon 
which  he  is  sued,  is  also  insolvent.  It  is 
well  established  that  surety,  when  sued 
upon  joint  obligation  of  himself  and  prin- 
cipal, may  offset  separate  claim  of  latter 
against  plaintiff  in  case  of  insolvency.  And 
it  would  be  sacrificing  substance  to  form  to 
refuse  to  allow  surety  to  set  off  his  own 
separate  demand  against  plaintiff  when  lat- 
ter is  insolvent,  but  permit  him  to  reach 
out  and,  in  suit  without  assignment,  inter- 
pose his  principal's  claim  as  an  offset,  and 
yet  leave  him  powerless  under  same  cir- 
cumstances to  plead  his  own  demand  as 
counter-claim. — Clark  v.  Sullivan,  2  N.  D. 
103.   107,   49  N.  W.   4i6. 

152.  Same— Fraud. — Surety  can  not  avail 
himself  of  claim  for  damages  on  account 
of  fraud  in  contract — fraud  merely  giving 
party  right  to  avoid  contract,  and  if  he 
does  not  elect  to  do  so,  he  is  bound  by  it. 
— Stockton  S.  &  Li.  Soc.  v.  Qiddings,  96 
Cal.  84,  91,  31  Am.  St.  Rep.  181,  188,  21 
L.   R.   A.    406.    30   Pac.    1016. 

153.  "Transaction"  —  Definition   of.  —  A 

"transaction"  is  that  combination  of  acts 
and  events,  circumstances,  and  defaults 
which,  viewed  in  one  aspect,  results  in 
plaintiffs  right  of  action,  and  viewed  in 
another  aspect,  results  In  defendant's  right 
of  action.  As  these  two  opposing  rights 
can  not  be  exactly  the  same,  it  follows  that 
there  may  be,  and  generally  must  be,  acts 
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facts,  events,  and  defaults  in  transaction  as 
a  whole  which  do  not  enter  into  each  cause 
of  action,  but  are  confined  to  one  of  them 
alone.  Every  transaction  is  more  or  less 
complex,  consisting  of  various  facts  and 
acts  done  by  respective  parties,  and  it  fre- 
quently happens  that  one  or  more  of  ^hese 
acts  would,  if  viewed  by  itself,  be  such  vio- 
lation of  duty  as  to  give  to  other  right  of 
action,  but  obligation  thus  created  may  be 
so  counterbalanced  by  other  matters  grow- 
ing out  of  same  transaction  that  no  com- 
pensation ought  to  be  made  therefor.  While 
parties  are  carrying  their  agreement  into 
execution  and  mutual  rights  and  obligations 
accrue  by  reason  of  failure  of  either  or 
both  of  them  to  comply  strictly  with  its 
terms,  neither  party  should  have  the  right, 
so  long  as  the  agreement  is  in  force,  and 
is  in  process  of  execution,  to  recover  dam- 
ages sustained  by  him  from  any  breach  of 
duty  by  the  other,  without  at  same  time 
satisfying  any  obligation  against  himself 
growing  out  of  same  affair. — Story  &  I.  C. 
Co.  v.  Story,  100  Cal.  80,  34,  34  Pac.  671. 

154.  Same  — -  Same  —  "Transaction"  to 
broader  term  than  "contract." — A  contract 
is  a  transaction,  but  a  transaction  is  not 
necessarily  a  contract.— Roberts  v.  Dono- 
van, 70  Cal.  108,  112,  9  Pac.  180,  11  Pac. 
599. 

155.  Same— Same— Term  "transaction"  1st 
statute   limiting  counter-claim  to   demands 

arising  out  of  some  transaction  intends 
some  business  or  commercial  negotiations* 
and  not  wrong  of  violence  or  fraud  (dic- 
tum).— Glide  v.  Kayser,  142  Cal.  419,  420. 
76   Pac.    60. 

156.  Same— Defendant  may  set  vp  entire 
transaction. — If  plaintiff  omits  to  set  forth 
entire  transaction  out  of  which  his  claim 
arose,  defendant  may  supplement  this  omis- 
sion by  setting  forth  in  his  answer  omitted 
facts  so  that  entire  transaction  may  be  be- 
fore court.  The  plaintiff  is  not  at  liberty 
to  select  an  isolated  act  or  fact  which  is 
only  one  of  series  of  acts  or  steps  in  en- 
tire transaction,  and  insist  upon  judgment 
on  this  fact  alone,  if  fact  is  so  connected 
with  others  that  it  forms  only  portion  of 
transaction.— Story  &  I.  M.  Co.  ▼.  Story 
100  Cal.  80,   36,  34   Pac.   671. 

167.  In  action  for  conversion  of  goods, 
defendant  may  show,  by  answer  and  coun- 
ter-claim, agreement  between  plaintiff  and 
defendant,  whereby  plaintiff  was  to  pay 
debts  of  defendant  and  receive  as  security 
therefor  property  claimed  to  have  been 
converted,  that  he  had  fulfilled  his  part  of 
agreement,  had  sold  property  and  applied 
proceeds  upon  amount  due  him,  and  that 
balance  still  remained  due,  as  defendant 
had  cause  of  action  against  plaintiff  for 
money  paid  in  releasing  property  from  its 
debts,  and  this  arose  out  of  same  transac- 
tion or  negotiation  as  did  plaintiffs  right  to 
compensation  for  goods  which  were  sold  by- 
defendant. — Storv  &  I.  c.  Co.  v.  Story,  190 
Cal.    30,    38,   39,    34    Pac.    671. 
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158.  A  transaction  which  Is  foundation 
of  cause  of  action  set  forth  in  complaint 
is  not  limited  to  facts  therein  set  forth, 
but  includes  entire  series  of  acts  and  mu- 
tual conduct  of  parties  in  business  or 
proceeding1  between  them,  which  formed 
basis  of  their  agreement. — Story  A  I.  C. 
Co.  v.  Story,  100  Cal.  30,  86,  34  Pac.   671. 

159.  Same — Mast  arise  out  of. — Counter- 
claim must  in  some  way  tend  to  diminish 
or  defeat  plaintiff's  right  of  recovery,  and 
must  arise  out  of  transaction  upon  which 
plaintiff's  claim  is  founded,  or  be  connected 
with  subject-matter  of  action;  therefore 
counter-claim  for  rents  can  not  be  inter- 
posed in  action  of  replevin  for  furniture 
alleged  to  be  held  by  defendant  under  an 
invalid  claim  of  lien  for  rent. — Osmers  v. 
Furey,  82  Mont.  581,  81  Pao.  845. 

160.  Test    of    what    U    counter-claim. — 

The  test  by  which  it  may  be  determined 
what  is  proper  subject  of  counter-claim  is 
very  simple.  It  must  be  one  existing  in 
favor  of  defendant  and  against  plaintiff, 
and  which  constituted  right  of  action  in 
favor  of  defendant  and  against  plaintiff 
at  time  of  commencement  of  action. — Chase 
v.   Bvoy,   58   Cal.   348,   354. 

161*     Tort— Counter-claim  la  actions  of.— 

Counter-claim  sounding;  in  tort  can  not  be 
set  up  as  defense  in  action  arising  upon 
contract,  but  a  promise  or  agreement  to 
pay  stated  sum  of  money  in  full  satisfaction 
of  damages,  resulting;  from  tort,  becomes 
matter  arising;  upon  contract,  and  as  such 
may  be  properly  treated  as  counter-claim  to 
an  action  founded  upon  contract. — Polly  v. 
Williams,  101  Cal.  648,  650,  36  Pac.  102. 

As  to  counter-claim  la  cases  of  tort,  see 

note  89  Am.  Dec.  485. 

162.  Heilbron  v.  King's  River  Co.,  76  Cal. 
11,   15,    17   Pac.    933,   to   effect   that   no   af- 


firmative relief  can  be  granted  in  actions  of 
tort,  is  in  conflict  with  express  provisions 
of  section  442  post,  if  construed  as  meaning* 
that  in  no  case  of  action  for  tort  a  cross- 
complaint  would  be  proper,  or  affirmative 
relief  granted.  The  expression  was  not 
necessary  to  the  decision  of  that  case,  and 
is  overruled. — Van  Biber  v.  Hilton,  84  Cal. 
585,    24   Pac.    808,    598. 

162a.  In  action  founded  on  tort,  facts 
might  be  of  such  peculiar  character  that 
counter-claim  or  cross-complaint  would  lie 
on  theory  that  alleged  tort  was  a  "trans- 
action" within  meaning1  of  code. — Glide  v. 
Kayser,  142  Cal.  419,  420,  76  Pac.  50. 

168.  Tortious  Interference  with  possession 
—May  be  counter-claimed  axainst  damages 
for  tortious  withholding-. — In  a  lessor's 
action  of  ejectment  and  for  a  tortious 
withholding;  of  the  property,  a  counter- 
claim for  damages  for  interference  with 
the  possession  may  be  set  up  by  counter- 
claim under  the  above  section. — Parish  v. 
Studebaker,  —  Cal.  App.  — ,  195  Pac.  721, 
723. 

164.  Unlawful  detainer. — Counter-claim 
for  indebtedness  due  from  plaintiff  to  de- 
fendant can  not  be  set  up. — Kelly  v.  Teague, 
63  Cal.  68,  69. 

168.  Unliquidated  damages— For  unskil- 
ful work  in  erection  of  mill  by  plaintiff  for 
defendant,  his  co-obligor,  and  third  party 
can  not  be  set  up  as  counter-claim  in  action 
against  defendant  on  joint  and  several  note 
of  himself  and  another  party. — Hook  v. 
White,  36  Cal.  299,  301. 

1M.  Unskilful  work. — Damages  caused 
by  may  be  counter-claimed  in  action  on 
contract  for  work. — Thomas  F.  Co.  v.  Start, 
107   Cal.   206,    208,   40   Pac.   836. 


§  439.    WHEN  DEFENDANT  OMITS  TO  SET  UP  COUNTER-CLAIM.    If 

the  defendant  omits  to  set  up  a  counter-claim  upon  a  cause  arising  out  of  the 

transaction  set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's  claim, 

neither  he  nor  his  assignee  can  afterwards  maintain  an  action  against  the 

plaintiff  therefor. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  134,  act  held  unconstitu- 
tional, see  history,  $  5  ante;  amendment  approved  March  20,  1907, 
Stats,  and  Amdts.  1907,  p.  706,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  439. 


OMITTING  TO  SET  UP  COUNTER- 
CLAIM—EFFECT OF. 

1-3.  Construction  of  section — Applies  to  sub- 
division 1  of  section  438. 

4, 5.  Same — Does  not  apply  to  subdivision  2 
of  section  438. 

6.  Counter-claim  of  damages  for  eviction — 

Waiver  of. 

7.  Counter-claim  withdrawn — Status  of  de- 

fendant. 

8.  Same — Same — When  not  a  bar. 
C.  C.  P.— 60 


9.  Damages  for  deceit — In  sale  of  property. 

10.  Failure  to  assert  cross-claim — Effect  of. 

11.  Master  and  servant,  wages — Negligence. 

12.  Mortgageor  and  mortgagee — Rents,  etc. 

13.  Same — Money  paid  by  mistake. 

1.  Construction  of  section— Applies  to 
subdivision  1  of  section  438. — This  section 
refers  to  cause  of  action  arising:  out  of 
transaction  set  forth  In  complaint  as  foun- 
dation of  plaintiff's  claim  or  connected  with 
subject-matter    of    action    as    provided    in 
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subdivision  1  of  section  438,  ante. — Brosnan 
▼.  Kramer,  1S5  Cal.  36,  40,  66  Pac  979. 

2.  Counter-claim  mentioned  in  subdivision 
1  must  be  set  up  or  demand  therefor  Is 
waived  and  no  action  can  thereafter  be 
maintained  upon  it. — De  Leonis  v.  Etche- 
pare,    120    Cal.    407,    414,    62    Pac.    718. 

3.  Provision  of  code  which  bars  counter- 
claim, unless  set  up  in  action  against  party 
in  whose  favor  it  exists,  refers  to  "a  cause 
of  action  arising  out  of  transaction  set 
forth  in  the  complaint  as  foundation  of  the 
plaintiff's  claim,  or  connected  with  the  sub- 
ject of  the  action."  Undoubtedly  legisla- 
ture in  adopting  first  subdivision  of  this 
section  had  in  mind  doctrine  of  recoupment 
and  so  framed  language  to  include  cases  of 
recoupment  and  all  others,  legal  and  equita- 
ble, analogous  to  it,  i.  e.,  all  cases  in  which 
right  of  action  of  plaintiff  and  that  of  de- 
fendant arise  from  same  contract. — Bros- 
nan v.  Kramer,  135  Cal.  36,  41,  66  Pac. 
979. 

4.  Same— Does  not  apply  to  subdivision  2 
of  section  488. — Although  under  our  system 
defendant  may  set  out  new  matter  in  his 
answer  constituting  a  counter-claim,  and 
have  any  affirmative  relief  to  which  he  may 
be  entitled,  it  does  not  follow  that  he  id 
compelled  to  do  so.  Such  rule  might  be- 
come most  mischievous  in  its  results,  for  he 
might  be  wholly  unprepared  to  make  out 
his  case  for  want  of  testimony  which  at 
another  time  might  be  at  his  command. 
While  statute  provides  that  plaintiff  may 
set  out  cause  of  action  in  his  answer  and 
obtain  affirmative  relief,  it  nowhere  pro- 
vides what  he  shall  do  under  penalty  of 
forfeiture  of  his  claim,  and  he  may  there- 
fore do  it  or  not  at  his  option. — Ayres  v. 
Bensley,  32  Cal.   620,  629. 

Defendant  not  bound  to  set  up  counter- 
claim.— See   note   89   Am.  Dec.   492. 

5.  Counter-claim  provided  for  by  subdi- 
vision 2  may  be  set  up ,  or  reserved  and 
made  cause  of  separate  action  against 
plaintiff,  and  as  to  this  class  plaintiff  can 
not  compel  defendant  to  litigate  these  dis- 
tinct and  separate  contracts. — De  Leonis 
v.  Etchepare,   120  Cal.  407,  414,  52  Pac.  718. 

6.  Counter-claim  of  damages  for  evic- 
tion—Waiver  of. — In  an  action  for  rent  the 
tenant  could  have  pleaded  and  ought  to 
have  pleaded  counter-claim  for  damages 
for  eviction,  and  having  failed  to  do  so 
is  estopped  from  doing  so  in  a  subsequent 
action  on  promissory  notes. — Baker  v. 
Eiler's  Music  Co.,  176  Cal.  652,  166  Pac. 
1006. 

7.  Counter-claim  withdrawn— Status  of 
defendant. — In  those  cases  in  which  a 
counter-claim  has  been  filed  by  the  defend- 
ant,   which    is   subsequently    withdrawn    by 


him  under  an  order  of  the  court  permitting 
the  same  to  be  done,  without  the  consent 
of  the  plaintiff,  the  status  of  the  defendant 
in  regard  to  the  matter  set  up  in  such 
cross-complaint  Is  the  same  as  though  the 
cross -complaint  had  not  been  filed. — Ward  v. 
Goetting,  44  Cal.  App.  435,  186  Pac.  640. 


8.  Same— Same-— When       not       a 

Where  an  action  is  brought  to  secure  the 
cancelation  of  a  promissory  note,  because 
alleged  to  have  been  procured  by  fraud,  a 
cross-complaint  filed  by  the  defendant  ask- 
ing judgment  upon  the  note  does  not  con- 
stitute such  a  cause  of  counter-claim  as  is 
provided  for  in  section  438,  ante,  for  the 
reason  that  the  plaintiff's  ground  of  action 
is  fraud  and  the  defendant's  ground  of 
counter-claim  Is  in  contract;  consequently 
a  withdrawal  of  such  counter-claim  will 
not  bar  the  defendant  from  afterwards 
bringing  suit  to  recover  upon  the  note, 
after  its  maturity. — Ward  v.  Goetting,  44 
Cal.  App.  435,  186  Pac.  640. 

9.  Damages  for  deceit— In  sale  of  prop- 
erty must  be  set  up  as  counter-claim  in  an 
action  to  recover  purchase-price,  and  can 
not  be  maintained  as  an  independent  action 
unless  it  be  brought  before  commencement 
of  action  for  purchase-money. — Collins  v. 
Townsend,   58   Cal.   608,   611. 

10.  Failure  to  assert  croaa-elalm—- Effect 

of. — When  demand  is  presented  for  pay- 
ment, does  not  involve  waiver  of  counter- 
claim.— Stoddard  v.  Treadwell,  26  Cal.  294. 
309. 


11.  Master  and  servant*  wages— Negli- 
gence.— Payment  of  monthly  Instalments  of 
salary  under  contract  does  not  waive  coun- 
ter-claim for  damages  suffered  through 
negligence  or  misconduct  of  employee,  and 
even  had  employee  recovered  each  monthly 
Instalment  by  action  as  it  became  due,  and 
employer  had  refrained  from  interposing 
counter-claim  for  breach  by  plaintiff  of 
contract  he  would  still  have  right  to  pro- 
ceed by  action  for  his  damages,  and  he  is 
therefore  at  liberty  to  charge  plaintiff  with 
these  damages  by  counter-claim  In  action 
by  employee  on  contract. — Stoddard  ▼. 
Treadwell,   26  Cal.  294,  308. 

12.  Mortgageor  and  mortgagee— Rents, 
etc. — Claim  for  rents  received  by  mortgagee 
for  use  of  mortgagoer  is  not  barred  by 
failure  to  set  up  as  counter-claim  in  action 
to  foreclose  mortgage. — Freeman  v.  Camp- 
bell,  109  Cal.   360,   364,   42  Pac.   35. 

13.  Same— Money    paid    by    mistake     by 

mortgageor  to  mortgagee  under  impres- 
sion that  mortgagee  was  entitled  thereto  is 
not  barred  by  failure  to  set  it  up  as  coun- 
ter-claim in  action  to  foreclose  mortgage. — 
Gregory  v.  Clabrough's  Executor.  129  Cal. 
475,   479,  62  Pac.  72. 


§  440.    COUNTER-CLAIM  NOT  BARBED  BY  DEATH  OB  ASSIGNMENT. 

When  cross-demands  have  existed  between  persons  under  such  circumstances 
that,  if  one  had  brought  an  action  against  the  other,  a  counter-claim  could  have 
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been  set  up,  the  two  demands  shall  be  deemed  compensated,  so  far  as  they 
equal  each  other,  and  neither  can  be  deprived  of  the  benefit  thereof  by  the 
assignment  or  death  of  the  other. 

History:     Enacted  March  11,  1872,  re-enactment  of  j  48  of  Practice 

Act,  adding  last  sentence;  amendment  approved  March  24,  1874,  Code 

Am'dts.  1873-4,  p.  300. 

COUNTER-CLAIM— NOT  BARRED  BY 
DEATH  OR  ASSIGNMENT. 

1.  Agency— Where  agent  sues  in  his  own 

name. 

2.  Appeal— Right  of  appeal  can  not  b« 

cut  off. 

3.  Appeal  bond— Judgment. 

4.  Assignment — Effect  of. 
5-  9.  Character  of  demands— In  general. 

10,11.  Commencement     of    action  —  Demand 

must  then  exist. 
12, 13.  Construction   of   section— As   to   what 

constitutes  a  set-off. 

14.  Corporations— Insolvency  —  Stockhold- 

ers '  liability. 

15.  Division    fence  —  Claim    for    against 

rent. 

16.  Equitable  and  legal  —  Distinction  be- 

tween. 
17- 19.  Same— Jurisdiction  of  court  of  equity. 
20-  22.  Same— Real  parties  in  interest. 

23.  Same  — Res    adjudicata  —  Action    of 

court  of  law  is  not. 

24.  Foreclosure  suit— Deficiency  judgment. 

25.  Form  of  judgment— Not  necessary  be- 

fore demand  can  be  set  off. 

26.  Fraud — In  action  for  damages. 

27.  Insolvency  of  assignor— Effect  of. 

28.  Insolvency  of  bank — Effect  of. 

29.  Insolvency  of  parties  to  joint  demands 

— Effect  of. 

30.  Insolvency,  effect  of— Under  Insolvent 

Act  of  1880. 
31,32.  Joint  and  separate  debts — Can  not  be 

set  off  at  law. 
33.  Judgment — Acquiring  to  set  off. 
34,35.  Same — Assignment  can  not  defeat. 
36-  39.  Same  —  Assignment  —  How    affects 

right  of. 
40.  Same — Parties. 
41,  42.  Same— Power  of  court  to  set  off. 
43,  44.  Same— When  will  be  set  off. 

45.  Mortgage — Assigned  debt. 

46.  Mortgage   debt— Against   demand   for 

money  on  deposit. 

47.  Municipal  corporation— Has  same  right 

as  natural  person. 

48.  Same — How  exercised. 
49,  50.  Must  be  pleaded. 

51.  Origin  of  right. 
-52-  56.  Parties  must  be  the  same. 

57.  Partnership — Assigned  claims  against. 

58.  Procedure. 


59.  Public  officer — Can  not  offset  claim  for 
salary. 

60.  Real  property — In  actions  affecting. 

61.  Receiver — Effect  of  on  right  of  set-off. 

62.  Rent  and  interest. 

63.  Set-off  —  Bank-deposit    and    mortgage 
debt. 

64.  Same — Between  executor  and  legatee. 

65.  Same — Mortgage    and    simple-contract 
debts. 

66-69.  Setting  off  mutual  demands — In  gen- 
eral. 

70.  Stakeholder — Can  not  make  set-off. 

71.  Statutory  regulation. 
72,  73.  Stockholders — Assessments    paid — Sale 

on  margin. 

74-  76.  Trustee — Can  not  offset  individual  de- 
mands. 

77.  Same  —  Demands    against    beneficial 
owner. 

78.  Unliquidated  claim  for  damages. 

79.  Voluntary  payments. 

80.  Waiver  of  right. 

1.  Agency— Where  aa*ent  suei  In  his  own 
name  defendant  may  avail  himself  of  any 
defense  or  set-off  which  would  be  good 
against  principal. — Bliss  v.  Sneath,  103  Cal. 
43,    44,    36    Pac.    1029. 

2.  Appeal— Right    of   appeal    can    not    be 

cat  off  by  forced  satisfaction  of  judgment 
by  set-off  any  more  than  by  forced  satis- 
faction by  execution,  and  if  appeal  from 
judgment  sought  to  be  set  off  be  taken  or 
pending,  court  should  not  deny  motion,  but 
retain  it  until  final  decision  upon  appeal. 
— Haskins  v.  Jordan,  123  Cal.  167,  161,  56 
Pac.   786. 

3.  Appeal  bond  —  Judgment.  —  Assignee 
of  judgment  who  took  same  as  indemnity 
against  liability  on  appeal  bond  may  set  it 
off  against  judgment  recovered  on  appeal 
bond. — Hobbs  v.  Duff,  23  Cal.  596,  626,  85 
Am.  Dec.    151. 

4.  Aaalarnment  —  Effect  of.  —  Owner  of 
premises  can  not  set  off  claim  for  damages 
by  being  compelled  to  make  repairs  on 
certain  work  done  by  contractor  against 
asignee  of  contractor  where  claim  for 
damages  arises  after  notice  of  assignment. 
— First  Nat.  Bank  v.  Perris  Irr.  Dist.,  107 
Cal.   55,  67,  40  Pac.   45. 

Aa  to  recoupment  In  caae  of  broach  of 
contract,  see  note  40  Am.  Deo.  320. 

Aa    to    what    la    atatntory    counter-data, 

see,  ante,  9  438  and  note. 
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5.  Character    of    demands  — In    general. 

—Demand  to  be  used  to  compensate  another 
under  this  section  must  be  such  as  would 
constitute  subject-matter  of  statutory 
counter-claim.  Counter-claims  differ  from 
equitable  right  of  set-off  which  requires 
some  circumstances  based  upon  equitable 
grounds  such  as  fraud,  insolvency,  or  the 
like,  to  warrant  Interference  of  court.  Both 
statutory  and  equitable  right,  however, 
are  founded  on  idea  that  mutual  existing1 
indebtedness  arising:  out  of  contracts  be- 
tween parties  to  record  creates  compensa- 
tion or  payment  of  both  demands  so  far  as 
they  equal  each  other;  but  under  code  the 
two  demands  must  be  mutual  and  coexist 
as  separate  causes  of  action  at  commence- 
ment of  action  upon  principal  demand. — 
Lyon  v.  Petty,  65  Cat  822,  824,  4  Pac.  108. 

Set-off,  claims  must  be  nratnal  and  due, 

see  note  70  Am.  St.  Rep.  573. 

Set-off,   what   demands   available   as,   see 

note  12  Am.  Dec  152-157. 

6.  Only  under  such  circumstances  as 
that  if  one  party  had  brought  action 
against  other  a  counter-claim  could  have 
been  set  up,  can  cross-demands  be  deemed 
compensated  under  this  section. — McKean 
v.  German-American  Sav.  Bank,  118  Cal. 
884,  841,  50  Pac.  656. 

7.  Draft  drawn  by  plaintiff  on  defend- 
ant but  not  presented  or  paid  creates  no 
cause  of  action  in  favor  of  defendant  and 
consequently  creates  no  right  of  set-off. — 
Wakeman   v.  Vanderbllt,   8  Cal.   880,   382. 

8.  Promissory  notes  of  deceased  person 
due  at  time  of  her  death,  but  upon  which 
no  claims  were  presented  and  upon  which 
action  was  barred  at  time  of  commence- 
ment of  an  action  by  administrator  to  fore- 
close mortgage  held  by  deceased,  not  due 
at  time  of  her  death,  are  not  subject  to 
counter-claim  or  set-off  under  this  section, 
they  at  commencement  of  foreclosure  suit 
not  constituting  cause  of  action  upon 
which  counter-claim  was  maintainable,  nor 
did  they  constitute  such  counter-claim  at 
time  of  death  of  decendent,  because  mort- 
gage debt  was  not  then  due  and  therefore 
no  cause  of  action  existed  thereon. — Lyon 
v.  Petty,  65  Cal.  322,  824,  4  Pac.  103. 

9.  Agreement  to  indemnify  the  defend- 
ant against  certain  losses  can  not  be  used 
as  an  offset  in  action  on  promissory  notes 
unless  some  loss  within  meaning  of  agree- 
ment has  occurred,  and  where  any  action 
on  such  agreement  is  barred  by  reason  of 
failure  to  present  same  as  claim  against 
estate  of  decedent  no  loss  can  thereafter 
occur. — Maddock  v.  Russell,  109  Cal.  417, 
424,  42  Pac.  139. 

10.  Commencement  of  action  —  Demand 
nut  then  exist. — Above  section  relates  to 
situation  of  parties  "at  the  commencement 
of  the  action,"  and  death  of  one  of  parties 
to  demand,  though  before  maturity  thereof, 
will  not  change  relative  rights  of  parties 
in  pleading  counter-claim  or  in  compensat- 


ing claims  so  far  as  they  equal  each  other, 
provided  set-off  be  due  when  action  is  com- 
menced.— Ainsworth  v.  Bank,  119  Cal.  470, 
474,  63  Am.  St.  Rep.  185,  89  I*  R.  A.  686, 
51    Pac    952. 

11.  Cause  of  action  must  exist  when  the 
action— commenced  by  cross-complaint — 
was  brought,  and  can  not  be  aided  by  set- 
ting up  cause  of  action  subsequently  oc- 
curring in  supplemental  cross-complaint. — 
Lewis  v.  Fox,  122  Cal.  244,  252,  54  Pac 
288. 

12.  Construction  of  section— As  to  what 
constitutes  a  set-off. — A  proceeding  to  ob- 
tain an  order  directing  the  payment  of  an 
allowed  claim  is  an  "action"  within  section 
438  and  this  section. — Estate  of  Bell,  168 
Cal.  258,   141  Pac  1179. 

13.  This  section  "is  not  intended  to  and 
does  not  affect  the  negotiability  of  com- 
mercial paper,  or  the  rights  of  bona  fide 
transferees  of  such  paper." — Kunz  v.  Cali- 
fornia Tuna  Co.,  169  Cal.  348,  146  Pac 
888. 

14.  Corporations  —  Insolvency  —  Stock- 
holder's liability. — Debt  for  unpaid  sub- 
scription to  capital  stock  of  corporation  is 
trust  fund  to  be  devoted  to  payment  of  all 
creditors.  As  soon  as  corporation  becomes 
insolvent  and  this  fact  is  known  to  such 
subscriber,  right  of  set-off  for  an  ordinary 
debt  ceases,  as  fund  then  belongs  equally 
in  equity  to.  all  creditors  and  can  not  be 
appropriated  by  debtor  to  exclusive  pay- 
ment of  his  own  claim. — Sawyer  v.  Hoag. 
84  U.  S.   (17  Wall.)   610,  21  L.  ed.   731. 

15.  Division  fence  Claim  for  against 
rent. — Demand  for  one-half  value  of  divi- 
sion fence  against  coterminous  owner  is 
liability  arising  upon  implied  contract  and 
therefore  Is  proper  defense  by  way  of  set- 
off in  action  on  contract  for  rent. — Wet- 
more  v.  Barrett,  103  Cal.  246,  248,  37  Pac. 
140. 

16.  Equitable  and  legal — Distinction  be- 
tween power  of  courts  of  law  and  courts  of 
equity  in  regard  to  sets-off  has  ceased  to 
be  of  importance  in  this  state.  In  every 
case  suitor  has  right  to  ask  for  set-off  and 
in  every  proper  case  motion  should  be 
granted  as  of  right. — Haskins  v.  Jordan, 
123  Cal.  157,  160,  55  Pac.  786. 

17.  Same— Jurisdiction  of  conrt  of  canity 

is  more  extensive  than  that  of  court  of 
common  law.  In  equity  set-off  invoked  be- 
cause defendants  in  one  of  judgments  are 
insolvent  and  plaintiff  in  other  is  not  real 
party  in  interest,  but  trustee  for  Insolvent 
defendants  in  other  judgments,  will  be  de- 
creed. Bach  of  these  facts  forms  ground 
for  applying  to  court  of  equity  and  entitles 
plaintiff  to  equitable  relief,  and  in  equity  a 
set-off  in  such  cases  is  matter  of  right  and 
not  of  discretion,  and  depends  not  upon 
statute  of  set-off,  but  upon  equitable  Juris- 
diction of  court  over  its  suitors. — Hobba 
v.  Duff,  23  Cal.  596.  628,  85  Am.  Dec.  151. 
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As  to  general  principles  governing  equi- 
table set-off,  see  note  47  Am.  St.  Rep.  578. 

18.  Courts  of  law  and  equity  follow  same 
general  doctrines  on  subject  of  set-off,  but 
where  some  equity  intervenes  independent 
of  fact  of  mutual  uncollected  debts  courts 
of  equity  take  jurisdiction  and  determine 
matter  upon  principles  of  natural  equity, 
and  when  law  could  not  give  proper  rem- 
edy, as  in  case  of  insolvency  of  one  of 
parties,  equity  will  afford  relief. — Hobbs  v. 
Duff,  23  Cal.  596,  628,  85  Am.  Dec.  151. 

19.  Mere  existence  of  cross-demand  will 
not  justify  set-off  in  court  of  chancery. 
There  must  be  some  peculiar  circumstances 
based  upon  equitable  grounds.  If,  however, 
there  -are  cross-demands  between  parties  of 
nature  that  if  both  were  recoverable  at  law 
they  would  be  subject  of  a  set-off,  then,  and 
in  such  case,  if  either  of  demands  be  mat-  ' 
ter  of  equitable  jurisdiction  set-off  will  be 
enforced  in  equity — e.  g.  if  legal  debt  is 
due  by  defendant  to  plaintiff  and  defend- 
ant is  assignee  of  legal  debt  due  third 
party  by  plaintiff,  which  has  been  duly  as- 
signed to  defendant,  court  of  equity  will 
set  off  the  one  against  the  other  if  both 
debts  could  properly  be  subject  of  set-off 
at  law. — Naglee  v.  Palmer,  7  Cal.  548,   547. 

20.  Same— Real     parties     In      Interest. — 

Equity  will  allow  set-off  as  between  real 
parties  in  interest  regardless  of  nominal 
party. — Hobbs  v.  Duff,  23  Cal.  596,  626,  85 
Am.    Dec.    151. 

21.  Court  of  law  can  not  set  off  judg- 
ments where  parties  named  in  records  are 
not  same,  but  court  of  equity  will  look  be- 
yond nominal  to  real  parties  in  interest  and 
adjudicate  rights  of  parties  accordingly. 
The  interposition  of  trustee  will  not  pre- 
vent court  of  equity  from  reaching  his 
cestuis  que  trust  when  all  parties  are  be- 
fore it,  and  compel  them  and  trustee  to 
allow  set-off,  even  though  such  relief  could 
not  be  granted  by  common-law  court. — 
Hobbs  v.  Duff,  23  Cal.  596,  626,  627,  85  Am. 
Dec.   151. 

22.  Court  of  equity  will  not  permit 
cestuis  que  trust,  who  are  insolvent,  to 
enforce  and  collect,  through  their  trustee, 
Judgment  against  parties  who  hold  just 
and  valid  demands  against  them  which 
they  have  no  means  of  enforcing  or  col- 
lecting if  set-off  is  denied. — Hobbs  v.  Duff, 
23  CaL  596,  626,  85  Am.  Dec.  151. 

28.  Same— Res  adjudlcata— Action  of  court 
of  law  not. — Although  court  of  law  declines 
to  determine  question  of  set-off,  yet  it  is 
not  res  judicata  so  as  to  preclude  inquiry 
into  court  of  equity. — Hobbs  v.  Duff,  28  Cal. 
(96,  628,   85  Am.  Dec.   151. 

24.  Foreclosure-  salt— Deficiency  Judg- 
ment entered  on  return  of  sheriff  of  sale 
under  foreclosure  is  sufficient  as  founda- 
tion for  right  of  action  or  set-off. — Hobbs 
v.  Duff,   23   Cal.   596,   630,   85   Am.  Dec.   151. 


25.  Form  of  Judgment— Not  necessary 
before  demand  can  be  set  off. — Hobbs  v. 
Duff,   23  Cal.  596,  630,  85  Am.  Dec.  151. 

26.  Fraud— In    action    for    damages     for 

fraud  and  deceit  perpetrated  by  defendant, 
in  effecting  exchange  of  property  for  that 
of  plaintiff,  defendant  may  recoup  by 
showing  property  received  was  worth  less 
than  represented  by  plaintiff  to  be  worth. 
— Barbour  v.  Flick,  126  CaL  628,  633,  59 
Pac.    122. 

27.  Insolvency    of   assignor— Effect    of. — • 

Whether  insolvency  of  plaintiff's  assignor, 
who  is  beneficial  owner  of  demand  sued  on, 
would  alter  rule  and  permit  set-off  to  be 
allowed,  discussed  but  not  decided. — Duff 
v.  Hobbs,  19  Cal.  646,  658. 

28.  Insolvency  of  bank— Effect  of. — Cer- 
tificates of  deposit  of  insolvent  bank  pur- 
chased after  its  insolvency  can  not  be  set 
off  in  suit  on  notes  given  to  bank  by  de- 
fendant.— Crane  v.  Pacific  Bank,  106  Cal. 
64,  70,  27  L.  R.  A.  562,  39  Pac.  215;  Dyer 
v.  Sebrell,  135  Cal.  597,  598,  67  Pac  1036. 

29.  Insolvency  of  parties  to  Joint  de- 
mands—Effect of. — Whether  insolvency  of 
parties  migfet  affect  rule  that  joint  de- 
mand can  not  be  set  off  against  several, 
or  several  demands  against  Joint,  mentioned 
but  not  decided. — King  v.  Wise,  43  Cal.  628, 
635. 

30.  Insolvency,  effect'  of— Under  In- 
solvent Act  of  1880  defendant  may  pur- 
chase claim  against  insolvent  prior  to  ad- 
judication of  insolvency,  although  he .  had 
knowledge  of  the  Insolvent's  condition,  and 
may  offset  such  debt  against  debt  due  in- 
solvent.— Conroy  v.  Dunlap,  104  Cal.  133, 
139,  37   Pac.   887. 

As  to  Insolvency  as  ground  for  equitable 
relief  by  set-off,  considering  subject  as  af- 
fecting various  persons  and  classes  of 
actions,  see  note  74  Am.  St.  Rep.  579. 

81.     Joint  and  separate  debts— Can  not  be 

set  off  against  each  other  at  law,  and  there 
is  no  reason  for  application  of  different 
rule  to  claim  for  damages  which  is  subject 
of  recoupment. — King  v.  Wise,  48  Cal.  628, 
635. 

32.  Joint  debt  can  not  be  set  off  against 
separate  debt,  as  claim  to  be  set  off  must 
be  such  that  party  pleading  it  must  be  able 
to  obtain  several  judgments  upon  it 
again st  his  adversary. — Howard  v.  Shores, 
20  Cal,  277-281. 

88.     Judgment— Acquiring     to     set     off. — 

Right  to  acquire  existing  judgment  against 
judgment  creditor  and  present  it  on  motion 
in  reduction  or  extinguishment  of  judg- 
ment debt  is  generally  recognized. — Haskins 
v.  Jordan,   123   Cal.  157,  160,   55  Pac.   786. 

84.     Same — Assignment  can  not  defeat. — 

Judgment  may  be  set  off  against  another 
judgment  rendered  in  same  court,  and  this 
right  can  not  be  defeated  by  assignment. 
— McBride  v.  Fallon,  65  Cal.  301,  302,  4  Pac. 
17. 
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35.  Judgment  In  favor  of  defendant  may 
be  set  off  pro  tanto  against  judgment  in 
favor  of  plaintiff  in  same  action,  and  this 
right  of  set-off  can  not  be  defeated  by  as- 
signment by  plaintiff  before  making  motion 
to  offset. — Porter  v.  Liscom,  22  Cal.  430,  431, 
433,  83  Am.  Dec.  76. 

36.  Same  —  Assignment  —  How  affects 
right  of. — Assignee  of  judgment,  to  use  it 
as  off-set  to  judgment  against  himself,  must 
show  that  he  is  absolute  owner  of  judgment 
and  holds  beneficial  control  of  it. — Jones  v. 
Chalfant,   55   Cal.   505,   507. 

37.  Assignee  of  judgment  is  deemed  to 
have  notice  of  all  matters  disclosed  by  rec- 
ord in  action  in  which  judgment  was 
rendered,  and  therefore  takes  judgment  sub- 
ject to  right  of  set-off  disclosed  in  rec- 
ord.— Hobbs  v.  Duff,  23  Cal.  596,  626,  86 
Am.  Dec.   151. 

38.  Purchaser  and  assignee  of  judgment, 
even  for  valuable  consideration  and  with- 
out notice,  takes  subject  to  right  of  set- 
off existing  at  time  of  assignment. — Mc- 
Cabe  v.  Grey,  20  Cal.  509,  615;  Porter  v. 
Liscom,  22  Cal.  430,  83  Am.  Dec.  76;  St. 
Louis  Nat.  Bank  v.  Gay,  101  Cal.  286,  288, 
35  Pac.  876;  Haskins  v.  Jordan,  123  Cal. 
157,   161,   65  Pac.   786. 

39.  Purchaser  or  assignee  of  judgment, 
even  for  valuable  consideration  and  with- 
out notice,  takes  subject  to  right  of  set- 
off existing  at  times  of  assignment. — Por- 
ter v.  Liscom,  22  Cal.  430,  431,  433,  83  Am. 
Dec.   76. 

40.  Same  —  Parties.  —  Judgment  against 
assignor  of  plaintiff  or  party  beneficially 
interested  can  not  be  pleaded  as  set-off  or 
counter-claim,  but  may  be  as  equitable  de- 
fense.—Duff  v.  Hobbs,   19  Cal.    646,   658. 

41.  Same— Power  of  court  to  set  off  one 

judgment  against  another  upon  motion  Is 
well  established  and  depends  mainly  upon 
general  jurisdiction  of  court  over  its  suitors 
and  process. — Porter  v.  Liscom,  22  Cal.  430, 
431,  433,   83  Am.   Dec.  76. 

42.  Power  to  set  off  one  judgment 
against  another  exists  independent  of  stat- 
ute and  rests  upon  general  jurisdiction  of 
courts  over  their  suitors  and  processes. — 
Haskins  v.  Jordan,  123  Cal.  157,  160,  55  Pac. 
786. 

43.  Same — When  will  be  set  off.— Ordi- 
nary Judgments  may  be  get  off  whenever 
executions  issued  upon  such  judgments 
could  be  legally  set  off  one  against  other 
by  officer  who  might  have  them  in  his 
hands  for  service. — Haskins  v.  Jordan,  123 
Cal.    157,   162,    65   Pac.    786. 

Am  to  set-off  of  mutual  Judgments,  see 
note   13  Am.  Dec.   729. 

As  to  Judgment,  set-off  of,  see  notes  13 
Am.   Dec.   729-731;   47  Am.  St.   Rep.   690. 

As  to  set-off  as  between  landlord  and 
tenant,  see  note  47  Am.  St.  Rep.  590. 

44.  Where  in  two  actions  pending  in 
same   court  judgment   is   rendered   in  favor 

980 


of  plaintiff  in  one  and  of  defendant  in  the 
other,  defendant  is  entitled  to  set  off  the 
amount  of  his  judgment  against  that  of 
plaintiff,  and  plaintiff's  judgment  is  to  that 
extent  deemed  compensated. — Nash  v.  Kre- 
ling,   136   Cal.   627,   628,   69   Pao.   418. 

'  45.  Mortgage— Assigned  debt. — Judgment 
against  assignee  ot  debt  secured  by  mort- 
gage purchased  by  mortgageor  after  as- 
signment of  mortgage,  but  before  notice 
thereof,  may  be  offset  against  mortgage 
debt. — McCabe  v.  Grey,  20  Cal.  509,  516. 

46.  Mortgage  debt— Against  demand  for 
money  on  deposit  in  bank  is  not  compen- 
sated by  note  secured  by  mortgage,  and  in 
action  for  such  deposit  bank  can  not  offset 
amount  due  it  secured  by  mortgage. — Mc- 
Kean  v.  German-American  Sav.  Bank,  118 
Cal.  334,   341,   50   Pac.   656. 

47.  Municipal  corporation— Has  same 
right  as  natural  person  to  interpose  coun- 
ter-claim or  insist  upon  set-off,  but  that 
right  must  be  invoked  before  judicial  de- 
partment of  state  and  can  not  be  exercised 
by  or  conferred  upon  an  executive  officer. 
— Corbett  v.  Widber,  123  Cal.  164,  156,  55 
Pac.    764. 

48.  Same  —  How  exercised.  —  Delinquent 
taxes  of  preceding  year  can  not  be  offset 
by  treasurer  against  demand  for  return  of 
money  collected  by  assessor  as  personal- 
property  taxes  in  excess  of  amount  due. — 
Corbett  v.  Widber,  123  Cal.  154,  156,  55  Pac. 
764. 

49.  Most  be  pleaded.  —  Set-off,  to  be 
availed  of,  must  be  pleaded  by  way  of 
counter-claim  or  otherwise.  —  Harrison  v. 
State  B.  &  T.  Co.,  16  S.  D.  304,  89  N.  W.  477. 

60.  Set-off  must  be  pleaded  as  distinctly 
as  plaintiff's  demand  is  required  •  to  be 
pleaded. — Vernard  v.   Mullott,    1   Cal.   368. 

51.  Origin  of  right. — Doctrine  of  set-off 
is  said  to  have  been  borrowed  from  doctrine 
of  compensation  in  civil  law,  and  resembles 
it  in  many  respects.  To  authorize  sets-off 
at  law  debts  must  be  between  parties  in 
their  own  rights,  ot  same  kind  or  quality, 
and  clearly  ascertained  or  liquidated.  — 
Naglee  v.  Palmer,   7  Cal.   543,   546. 

52.  Parties  must  be  tbe  same  in  order 
that  one  of  two  executions  may  be  set  off 
against  the  other. — Calderwood  v.  Peyser, 
42  Cal.   110,  120. 

53.  Debt  to  be  offset  must  be  due  from 
party  to  action,  so  where  action  is  by  one 
to  recover  money  paid  out  by  him  on 
mortgage  of  himself  and  wife,  mortgage 
debt  of  wife  alone  can  not  be  offset. — Har- 
rison v.  State  B.  &  T.  Co.,  15  S.  D.  304,  89 
N.  W.   477. 

64.  Joint  judgment  in  favor  of  defend- 
ant and  other  persons  can  not  be  offset 
against  judgment  against  defendant  alone. 
— Corwin  v.  Ward,  35  Cal.  196,  198,  95  Am. 
Dec.  93. 

65.  Judgment  to  be  set  off  must  be 
against  plaintiff  by  reason  of  section  which 
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requires  it  to  be  between  parties  to  record, 
and  of  section  which  requires  judgment  for 
any  excess  to  be  given  against  plaintiff. — 
Duff  v.  Hobbs,   19  Cal.  646,  658. 

56.  Administrator  can  not  set  off  claim 
held  by  him  individually  against  debt  due 
from  him  as  administrator  to  creditor  of 
his  testate, — Estate  of  Watkins,  121  Cal. 
327,  328,  53  Pac.  702. 

57.  Partnership— Assigned  claim*  against. 

— Debtor  of  partnership  may  purchase 
cross-demands  against  it  and  set  them  off 
against  his  own  debt. — Naglee  v.  Minturn, 
8  Cal.  540,  544. 

58.  Procedure  of  going  into  court  which 
rendered  judgment  against  party  and  there 
seeking  to  set  off  judgment  against  his  ad- 
versary which  he  had  procured  by  assign- 
ment is  a  well-authorized  and  regular 
course  to  pursue. — Haskins  v.  Jordan,  123 
Cal.    157,    160,    55   Pac.    786. 

59.  Public  officer— Can  not  offset  claim 
for  salary,  expenses,  etc.,  against  public 
funds  collected  by  him. — Perry  v.  Otay  Irr. 
Dist.,  127  Cal.  565,  60  Pac.  40. 

60.  Real    property— la    action*    affecting;. 

— Value  of  improvements  can  not  be  set 
off  by  defendant  entering  into  possession  of 
real  property  under  bond  for  deed  from 
plaintiff  as  against  damages  for  use  and 
occupation  of  property. — Kilburn  v.  Ritchie, 
2    Cal.    145,    148,    56    Am.    Dec.    326. 

61.  Receiver— Effect  of  on  right  of  act- 
off. — The  right  of  set-off  of  the  debtor  is 
not  affected  by  insolvency  and  the  appoint- 
ment of  a  receiver.  Thus,  where  a  bank 
becomes  insolvent,  and  its  affairs  are  put 
into  the  hands  of  a  receiver,  a  depositor- 
creditor  of  the  bank  who  is  indebted  to  the 
bank  on  promissory  notes  may  set  off 
against  such  notes  in  the  hands  of  the  re- 
ceiver the  amount  due  from  the  bank  on 
deposits. — State  v.  Brobston,  94  Ga.  95,  47 
Am.   St.    Rep.    138,    21    S.    E.    146. 

See    note    47    Am.   St.    Rep.    142-144. 

62.  Rent  and  Interest. — Where  certain 
sum  is  due  defendant  for  rent  and  like  or 
greater  sum  due  plaintiff  for  interest,  they 
may  be  offset. — Martin  v.  Ede,  103  Cal. 
157,   162,  37  Pac.  199. 

63.  Set-off— Bank-deposit  and  mortgage 
debt. — In  an  action  upon  a  simple  contract, 
as  a  bank  deposit,  the  defendant  can  not 
set  off  a  liability  of  plaintiff  secured*  by 
mortgage  (dictum). — Moore  v.  Gould,  151 
Cal.  731,  91  Pac.  616,  citing  McKean  v. 
German-American  Sav.  Bank,  118  Cal.  334, 
50  Pac.  656. 

Set-off  of  Improvements  in  action  for 
withholding  property,  see,  post,  $741  and 
note. 

64.  Same— Between  executor  and  legatee. 

— A  Judgment  in  favor  of  a  testator's  estate 
against  a  legatee  should  be  set  off  on  dis- 
tribution against  the  distributive  share.  An 
assignee  of  the  legatee,  under  an  assign- 
ment made  after  the  judgment  was  recov- 


ered, took  subject  to  the  right  of  set-off 
existing  in  favor  of  the  estate. — Estate  of 
Gamble,    166   Cal.    253,    135    Pac.    970. 

65.  Same— Mortgage  and  simple-contract 
debts. — In  an  action  on  a  mortgage  amounts 
alleged  to  be  due  for  legal  services  and 
for  goods  sold  are  not  proper  subjects  for 
set-off  under  the  provisions  of  this  section 
(Beatty,  C.  J.,  and  Lorigan,  J.,  dis.). — Moore 
v.  Gould,   151   Cal.   730,  91    Pac.   616. 

66.  Setting  off  mutual  demands— In  gen- 
eral.— The  fact  that  one  of  the  cross- 
demands  has  been  reduced  to  judgment, 
while  the  other  has  not,  is  no  obstacle  to 
the  allowance  of  a  set-off. — Machado  v. 
Borges,   170   Cal.   501,   150   Pac.   351. 

67.  The  plaintiff,  in  an  action  to  recover 
upon  certain  promissory  notes  made  and 
delivered  to  him  by  the  defendant,  is  en- 
titled to  have  a  judgment  obtained  against 
him  by  the  defendant  set  off,  against  his 
claim  on  the  notes,  notwithstanding  the 
judgment  has  been  assigned  by  the  defend- 
ant to  his  attorney  to  secure  him  for  at- 
torney fees  and  costs  incurred  in  the  action 
in  which  the  judgment  was  rendered,  and 
that  such  attorney  took  the  assignment 
without  knowledge  of  the  plaintiff's  claim. 
— Machado  v.  Borges,  170  Cal.  501,  150 
Pac.  351. 

68.  The  plaintiff  is  not  precluded  from 
asserting  his  right  of  set-off  by  his  failure 
to  set  up  his  notes  by  way  of  counter- 
claim in  the  suit  brought  against  him  by 
the  maker  of  the  notes,  since  the  mutual 
demands  did  not  arise  out  of  the  same 
transaction. — Machado  v.  Borges,  170  Cal. 
501,  150  Pac.  351. 

69.  A  court  of  equity  will  compel  a  set- 
off of  mutual  demands,  where  such  relief 
is  necessary  to  enable  the  party  claiming 
the  relief  to  collect  his  claim. — Machado 
v.  Borges,  170  Cal.  501,  150  Pac.  351. 

70.  Stakeholder— Can    not    make    set-off. 

— Bank  receiving  money  under  agreement 
that  it  shall  be  paid  in  certain  proportion 
to  certain  persons  can  not  offset,  as  against 
proportions  due  one,  debt  due  by  him  to  one 
of  others.— Htrshfeld  v.  Weill,  121  Cal.  13, 
16,   53   Pac.    402. 

71.  Statutory  regulation. — Law  of  set-off 
is  matter  of  statutory  regulation. — Howard 
v.  Shores,   20  Cal.  277,  281. 

72.  Stockbrokers  —  Assessments  paid  — 
Sale  on  margin. — In  action  to  recover  mon- 
eys paid  for  purchase  of  stocks  on  margin, 
defendants  can  not  deduct  moneys  due  them 
on  other  stock  transactions,  and  especially 
not  where  such  is  not  pleaded  as  counter- 
claim.— Stillwell  v.  Cutter,  146  Cal.  657,  660, 
80    Pac.    1071. 

73.  Assessments  on  mining  stocks  paid 
by  broker,  defendant,  without  special  au- 
thority or  request  of  plaintiff,  can  not  be 
offset  in  action  to  recover  moneys  paid  for 
sale  of  stock  on  margin. — Wetmore  v.  Bar- 
rett,   103    Cal.    246,    248,    37    Pac.    140. 
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74.  Trustee  Can  not  offset  Individual 
demands. — Person  holding:  claim  as  trustee 
can  not  have  it  set  off  against  demand  due 
from  him  in  his  own  right,  and  upon  same 
principle  equity  will  allow  set-off  between 
real  parties  in  interest,  even  though  one 
of  Judgments  is  in  name  of  trustee  who 
holds  for  use  and  benefit  of  such  real 
parties. — Hobbs  v.  Duff,  28  Cal.  596,  626,  86 
Am.  Dec.  151. 

75.  Where  money  Is  held  in  trust  by  at- 
torney to  await  result  of  an  appeal,  claim 
for  services  rendered  can  not  be  offset 
against  claim  of  prevailing:  party  to  money 
after  same  has  become  due  under  the  terms 
of  agreement  by  which  it  was  received. — 
Hathaway  v.  Patterson,  45  Cal.  294,  295,  300. 

76.  Guardian's  individual  debt  can  not 
be  set  off  against  claim  for  money  of  ward 
deposited  with  defendant,  he  having:  knowl- 
edge of  character  of  deposit. — Montgomery 
v.   Rauer,   125   Cal.    227,   229,   67   Pac.   894. 

77.  Sane-— Demands      against     beneficial 


owner. — Mere  trustee  is  not  In  any  way  in- 
jured by  set-off  of  judgment  against  bene- 
ficial owners,  nor  are  latter  injured,  for 
judgment  is  applied  in  payment  of  an  equal 
amount  justly  due  from  them,  which  is  ob- 
ject to  be  accomplished  by  a  set-off. — Hobbs 
v.  Duff,  23  Cal.  696,  626,  85  Am.  Dec.  151. 

78.  Unliquidated    claim    for    damages    ia 

not  subject  of  set-off  either  equitable  or 
legal. — Ricketson  v.  Richardson,  19  Cal.  330, 
845. 

79.  Voluntary  payments. — Traveling  ex- 
penses voluntarily  paid  by  defendant  while 
plaintiff  was  his  guest  can  not  be  set  off 
against  note  of  defendant  to  plaintiff.— 
Zane  v.  De  Onativia,  139  Cal.  328,  829,  73 
Pac.  856. 

80.  Waiver  of  right* — Right  to  bring 
separate  action  for  demand  which  might 
have  been  pleaded  as  set-off  but  was  not  is 
not  lost  by  such  failure  to  so  plead  it.— 
Hobbs  v.  Duff,  28  Cal.  596,  680,  85  Am.  Dec. 
151. 


§  441.  ANSWER  MAY  CONTAIN  SEVERAL  GROUNDS  OF  DEFENSE. 
DEFENDANT  MAY  ANSWER  PART  AND  DEMUR  TO  PART  OF  COM- 
PLAINT.  The  defendant  may  set  forth  by  answer  as  many  defenses  and 
counter-claims  as  he  may  have.  They  must  be  separately  stated,  and  the  several 
defenses  must  refer  to  the  causes  of  action  which  they  are  intended  to  answer, 
in  a  manner  by  which  they  may  be  intelligibly  distinguished.  The  defendant 
may  also  answer  one  or  more  of  the  several  causes  of  action  stated  in  the  com- 
plaint and  demur  to  the  residue. . 

History:     Enacted  March  11,  1872,  re-enactment  of  $  49  of  Practice 
Act,  last  sentence  added. 


SEVERAL   AND    INCONSISTENT 
DEFENSES. 

1,2.  Admissions  —  Effect    as — Inconsistent 
defenses  and  hypothetical  pleadings. 

3.  Allowed  in  this  state. 

4-8.  Effect  of  pleading  several  defenses. 

9.  Contract — Admitting  and  denying  ex- 
ecution. 

10.  Contributory  negligence  and  denial. 

11-13.  Count — Must  not  be  inconsistent  in  it- 
self. 
14.  Counter-claim  —  For    breach    of    con- 
tract —  Defense    of   rescission   not 
waived. 

15, 16.  Same — Counter-claim  in  amended  an- 
swer. 

17, 18.  Election    of    defense — Not    compelled 
when. 

19.  Same — Compelled  when. 

20.  Ejectment — Incompatible  causes  of  ac- 

tion— No  election. 

21.  Same — Pleading  in  separate  counts. 
22, 23.  Evidence — Effect  as. 

24.  Extenuation — Matter  in,  and  denial. 

25.  Forfeiture  and  denial. 
26,27.  General  examples  of. 


28.  Hypothetical    pleadings  —  And   incon- 
sistent defenses. 

29-31.  Inconsistent  defenses  —  Are  permissi- 
ble. 

32.  Intervention  —  Answer  to  may  inter- 

pose. 

33.  Negative  and  affirmative^ 
34-36.  Objections  to — How  made. 

37.  Payment  and  general  denial  of  indebt- 

edness. 

38.  Plea  of  former  judgment  in  bar — Doee 

not  preclude  a  further  defense. 

39.  Quo  warranto — Answer  in. 

40.  Sham   answer — Inconsistencies  consid- 

ered to  test. 

41,42.  Statute  of  limitations  and  denial. 

43, 44.  Test  of  what  is  inconsistent. 

45,46.  Verified  and  unverified  answers — Both 
included  in  rule. 

47.  Same — Difference  between. 

48, 49.  Washington — Not  allowed  in. 

1,  Admission*— Effect  as. — Although  al- 
legations of  complaint  not  specifically 
denied  are  to  be  regarded  as  admitted,  yet 
where  there  are  several  separate  defenses 
admission    made    in    one    is    not    available 
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against  others. — Siter  v.  Jewett,  33  Cal.  92, 
97. 

2.  Facts  admitted  in  answer  need  not  be 
proved  although  answer  contains  also  gen- 
eral denial.  Defendant  may  set  up  as  many 
defenses  as  he  pleases,  but  can  not  by  mak- 
ing1 repugnant  allegations  compel  plaintiff, 
in  order  to  avoid  denial  in  one  part  of  an- 
swer, to  prove  any  parts  specifically  ad- 
mitted in  another  part. — Gale  v.  Shillock, 
4  Dak.  182,  29  N.  W.  661. 

8.  Allowed  In  this  state-— Inconsistent 
defenses    and    hypothetical    pleadings    are 

permitted  in  this  state. — Eppinger  v.  Ken- 
drick,    114   Cal.    620,    625,    46    Pap.    618. 

4.  Effect  of  pleading  several  defenses.—* 

Defendant  may  plead  any  and  all  his  de- 
fenses and  they  may  be  inconsistent  with 
each  other,  and  effect  of  denial  in  one  de- 
fense is  not  aided  by  setting  up  of  affirma- 
tive matter  in  another  defense. — Miles  v. 
Woodward,   115  Cal.   308,   815,   46   Pac   1076. 

5.  Right  of  defendant  to  set  forth  as 
many  defenses  as  he  thinks  proper  is  fully 
recognized,  and  also  that  pleading  one  de- 
fense can  not  be  held  a  waiver  of  another 
in  same  answer,  even  though  inconsistent. 
— Bell  v.  Brown,  22  Cal.  671,  680.  See  Mc- 
Donald v.  Southern  Cal.  R.  Co.,  101  Cal.  206, 
212,  35  Pac.  648,  646. 

6.  Defendant  may  plead  inconsistent  de- 
fenses, and  denials  in  one  defense  are  not 
overcome  by  an  affirmative  defense  sep- 
arately pleaded. — Lake  Shore  A  M.  S.  R.  Co. 
v.  Warren,  3  Wyo.  134,  137,  6  Pac.  724. 

7.  Defendant  may  rely  upon  several  dis- 
tinct defenses,  and  is  not  concluded  by  one 
plea,  so  long  as  he  has  others  which  go 
to  whole  action. — Youngs  v.  Bell,  4  Cal.  201, 
202. 

8.  Defendant  is  entitled  to  plead  as 
many  defenses  to  an  action  as  he  may  have, 
and  one  can  not  be  taken  to  help  or  destroy 
another,  but  each  must  stand  or  fall  by  it- 
self.— Bachman  v.  Everding,  1  Sawy.  C.  C. 
70,  2  Fed.  Cas.  313. 

9.  Contract— -Admitting  and  denying  ex- 
ecution.— Making  of  contract  alleged  in 
complaint  may  be  denied  in  one  defense 
and  Its  execution  admitted  in  another. — 
Butler  v.  Delafleld,  1  Cal.  App.  367,  82  Pac. 
260. 

10.  Contributory  negligence  and  denial. — 
In  action  for  damages  sustained  by  being 
run  down  by  horse  and  wagon  defendants 
may  deny  they  controlled  team  and  at  same 
time,  as  separate  defense,  deny  accident 
occurred  through  their  negligence,  and  al- 
lege contributory  negligence  of  plaintiff. — 
Banta  v.  Siller,  121  Cal.  414,  417,  63  Pac. 
935. 

11.  Const— Mast  not  be  Inconsistent  In 
Itself. — If  plea  or  defense  separately 
pleaded  in  answer  contain  several  matters, 
these  should  not  be  repugnant  or  incon- 
sistent in  themselves;  but  plea  or  defense, 
regarded  as  entirety,  if  it  be  otherwise  suffi- 


cient in  form  or  substance,  is  not  to  be  de- 
feated or  disregarded  merely  because  it  is 
inconsistent  with  some  other  plea  or  de- 
fense pleaded. — Buhne  v.  Corbett,  48  Cal. 
264,  269. 

12.  Object  of  sworn  pleadings  is  to  elicit 
truth,  and  therefore  answer  should  be  con- 
sistent in  itself  and  not  deny  in  one  sen- 
tence what  it  admits  to  be  true  in  next.— 
Hensley  v.  Tartar,  14  Cal.  508,  510. 

13.  If  single  statement  of  answer  con- 
tains one  defense,  followed  by  allegations 
that  will  constitute  another,  the  latter 
should  be  stricken  out. — Fleishman  v.  Meyer, 
46  Ore.  267,  80  Pac.  209. 

14*  Counter-claim— For  breach  of  con- 
tract—Defense  of  rescission  not  waived. — 

It  being  permissible  under  the  provisions 
of  the  above  section  to  set  up  inconsistent 
defenses  without  raising  a  presumption  that 
one  is  a  waiver  of  the  other,  where  the  de- 
fendant, by  counter-claim  seeks  to  recover 
damages  for  breach  of  contract,  but  noth- 
ing is  awarded  to  such  defendant  thereun- 
der, it  may  be  regarded  as  a  superfluous 
allegation  in  the  pleading,  and  where  sub- 
stantial justice  is  done  between  the  parties 
no  damage  resulted  to  the  plaintiff  by  rea- 
son thereof. — Newark  Trust  Co.  v.  Kriebel, 
—  Cal.  App.  — •,  193  Pac.  962,  following  the 
doctrine  In  Montgomery  v.  McLaury,  143 
Cal.  83,  76  Pac.  964. 

IB.  Same— Counter-claim  In  amended  an* 
swer. — The  superior  court  has  legal  author- 
ity to  deny  a  defendant  the  privilege  to  file 
an  answer  after  he  has  interposed  a  demur- 
rer and  it  has  been  overruled. — Leavell  v. 
Superior  Court,  27  Cal.  App.  191,  149  Pac. 
372. 

16.  A  valid  and  subsisting  counter-claim 
may  be  presented  by  amended  answer.— 
Calara  Valley  Realty  Co.  v.  Smith,  29  Cal. 
App.  589,  156  Pac.  869. 

17.  Election  of  defense  — Not  compelled 
when. — Parties  can  not  be  compelled  to  elect 
between  two  inconsistent  defenses  or  be 
precluded  from  giving  evidence  under  one 
defense  because  some  other  defense  is 
pleaded  actually  or  apparently  inconsistent 
with  It. — Stebbins  v.  Lardner,  2  S.  D.  127, 
48  N.  W.  847;  Lawrence  v.  Peck,  3  S.  D. 
645,  64  N.  W.  808. 

18.  Defendant  may  plead  inconsistent  de- 
fenses, and  can  not  be  compelled  to  elect 
between  such,  nor  can  evidence  in  favor 
of  either  be  excluded  at  trial  on  ground  of 
such  inconsistencies. — Detroit  H.  &  L.  Co. 
v.  Stevens,  20  Utah,  241,  247,  58  Pac.  193. 

10.  Same  —  Compelled  when. — Defendant 
can  be  required  to  elect  on  which  of  several 
defenses  he  will  rely  only  where  facts 
stated  therein  are  so  inconsistent  that  If 
truth  of  one  defense  is  admitted  it  will 
necessarily  disprove  another. — Fleishman  v. 
Meyer  (Ore.  April  3,  1906),  80  Pac.  209. 

20.     Ejectment  —  Incompatible    causes    of 
action— No  election. — In  an  action  of  eject- 
ment plaintiff  may  plead  by  separate  causes 
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of  action  title  by  adverse  possession,  and 
title  otherwise  acquired,  and,  although  such 
separate  causes  of  action  may  be  incom- 
patible, need  not  elect,  where  both  causes 
of  action  arose  out  of  the  same  transaction. 
— Cameron  v.  Ah  Quong,  175  Cal.  377,  165 
Pac.   961,   963. 

21.  Same— Pleading    In    separate    counts. 

— The  defendant  in  ejectment  has  the  right 
to  plead  his  defenses  in  separate  counts. — 
Schader  v.  White,  173  Cal.  441,  160  Pac.  557. 

As  to  joining  separate  ceases  of  action 
In   the   complaint,   see,   ante,    9  427,   note. 

22.  Evidence  —  Effect  ns. — Statement  in 
one  defense  can  not  be  used  as  evidence 
upon  another  issue,  because  to  allow  such 
would  deprive  defendant  of  benefit  of  his 
denials. — McDonald  v.  Southern  Cal.  R.  Co., 
101  Cal.  206,  212,  35  Pac.  643,   646. 

23.  When  denial  is  pleaded  in  connection 
with  defense  of  new  matter,  or  two  defenses 
of  new  matter  are  set  up,  admissions  of  one 
can  never  be  used  to  destroy  effect  of  other. 
Confession  and  avoidance  do  not  abrogate 
necessity  of  proving  averment  contradicted 
in  denial. — Ray  v.  Moore,  24  Ind.  App.  480, 
490,  56  N.  E.  937. 

24.  Extenuation— Matter    In,    and    denial. 

— In  action  for  statutory  penalty  for  failure 
to  post  reports  of  mining  corporation  de- 
fendant may  deny  violation  of  statute,  and 
by  separate  defense  aver  matters  of  ex- 
tenuation, excuse,  and  defense;  and  effect 
of  denial  in  one  defense  is  not  waived  by 
netting  up  of  affirmative  matter  in  other, 
and  in  such  action  it  is  incumbent  upon 
plaintiff  to  prove  defendant's  violation  of 
statute. — Miles  v.  Woodward,  116  Cal.  308, 
315,  316,  46  Pac.  1070. 

25.  Forfeiture  and  denial. — In  ejectment 
for  mining  claim  defendant  may  plead  de- 
nial of  plaintiff's  title  and  possession  and 
voluntary  abandonment  and  forfeiture  by 
reason  of  non-compliance  with  mining  reg- 
ulations, and  can  not  be  compelled  to  elect 
upon  which  of  such  defenses  he  will  stand. — 
Bell  v.  Brown,  22  Cal.  671,  677. 

26.  General  examples  of.  —  Many  aver- 
ments which  are  not  directly  contradictory 
are  allowed;  e.  g.,  such  defenses  as  set- 
off, counter-claim,  discharge  in  bankruptcy, 
statute  of  limitations,  and  the  like,  in  which 
matters  in  avoidance  of  plaintiff's  claim  are 
set  up  when  coupled  with  denial  of  plain- 
tiff's cause  of  action  in  legal  sense.  Such 
defense  admits,  so  far  as  that  defense  is 
concerned,  that  plaintiff  had  cause  of  action, 
but  that  it  has  since  been  satisfied,  dis- 
charged, or  barred  in  manner  set  forth.  A 
defendant  sued  upon  an  alleged  contract 
might  very  properly  deny  under  oath  that 
he  ever  made  contract,  and  at  same  time 
plead  one  or  more  of  these  defenses,  and  it 
would  ofttimes  be  very  unjust  to  preclude 
him  from  so  doing. — Bell  v.  Brown,  22  Cal. 
4J71,  678. 

27.  Such  defenses  as  set-off,  counter- 
claim, discharge  in  bankruptcy,  the  statute 
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of  limitations,  and  the  like,  may  be  pleaded 
in  same  answer  with  count  containing  de- 
nials of  allegations  of  complaint,  for  while, 
in  legal  sense,  such  defenses  admit,  so  far 
as  each  particular  defense  is  concerned,  that 
plaintiff  had  cause  of  action,  special  plea 
is  in  nature  of  one  of  confession  and  avoid- 
ance. And  defendant  sued  upon  alleged 
contract  might  very  properly  deny  under 
oath  that  he  ever  made  contract  and  at  same 
time  plead  one  or  more  of  these  defenses, 
for  it  may  be  true  that  he  never  did  make 
contract  and  as  an  honest  man  could  only 
deny  it,  and  yet  plaintiff  might  be  able, 
by  perjured  testimony,  to  prove  that  he  did 
make  it,  or.  fact  may  be  that  it  was  made 
when  he  was  Insane,  or  absolutely  drunk, 
or  under  duress,  which  would  show  that 
it  was  not  his  contract,  and  yet  he  might 
not  be  able  to  prove  these  facts.  It  would 
be  gross  injustice  if,  because  defendant  con- 
scientiously denied  contract,  he  should  be 
thereby  precluded  from  showing  full  dis- 
charge in  insolvency,  or  that  demand  was 
barred  by  statute  of  limitations. — Bell  v. 
Brown,  22  Cal.  671,  679. 

28.  Hypothetical  pleadings— And  Incon- 
sistent defenses  are  permitted  by  code. — 
Eppinger  v.  Kendrick,  114  Cal.  620,  625,  46 
Pac.   613. 

20.  Inconsistent  defenses  — Are  permis- 
sible.—  The  defandant  may  set  forth  as 
many  defenses  as  he  has,  even  though  they 
be  inconsistent. — American  Nat.  Bank  v. 
Donnellan,  170  Cal.  9,  148  Pac.  188. 

Inconsistent  defenses,  right  to  plead,  see 

note  48  L.  R.  A.  177-210. 

30.  It  is  permissible  to  separately  plead 
inconsistent  defenses. — Dibble  v.  Reliance 
Life  Ins.  Co.,  170  Cal.  199,  149  Pac.   171. 

31.  Denials  in  one  defense  are  not  af- 
fected or  qualified  by  inconsistent  affirma- 
tive matter  in  another  and  separate  defense. 
— Shepherd-Teague  Co.  v.  Hermann,  12  Cal. 
App.  394,  402,  107  Pac.  622. 

32.  Intervention— Answer  to  may  Inter- 
pose inconsistent  defenses. — Wall  v.  Mines, 
130  Cal.  27,  41,  62  Pac.  386. 

33.  Negative  and  affirmative.  —  Defend- 
ant has  right  to  set  up  negative  as  well 
as  affirmative  defenses,  and  affirmative  mat- 
ter separately  pleaded  does  not  operate  as 
waiver  or  withdrawal  of  denial  contained 
in  other  portion  of  answer.  —  Billings  v. 
Drew,  52  Cal.  665,  568. 

34.  Objections  to— How  made. — Inconsist- 
ent defenses  can  only  be  reached  by  motion 
to  strike  out,  or  by  demurrer,  and  if  no 
objection  be  taken  to  answer  on  this  ground 
defendant,  on  trial,  may  rely  on  °«y  of  his 
defenses,  hs  under  old  system. — Klin*  v. 
Cohen,  13  Cal.  623,  625;  Uridias  v.  Morrell* 
26  Cal.  31,  37;  Bodley  v.  Ferguson,  30  Cal! 
511,  520. 

35.  Inconsistent  defenses  may  not  be  dis- 
regarded by  plaintiff  at  trial.  If  he  desire 
to  present  that  question  he  should  move  to 
strike  out  one  or  other  and  apply  for  order 
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compelling  defendant  to  elect  as  to  which 
particular  one  he  will  rely  upon. — Buhne  v. 
Corbett,  43  Cal.  264,  269;  Banta  v.  Siller, 
121  Cal.  414,  418,  53  Pac.  935. 

36.  Inconsistency  between  defenses  in  an- 
swer would  not  justify  striking  out  other 
of  defenses. — De  Baker  v.  Southern  Cal.  R. 
Co.,  106  Cal.  257,  278,  46  Am.  St.  Rep.  237, 
39  Pac.  610.  See  McDonald  v.  Southern  Cal. 
R.  Co.,  101  Cal.  206,  213,  35  Pac.  643,  646. 

37.  Payment  and  general  denial  of  lu- 
debtedneuM  may  be  pleaded  together,  and 
answer  can  not  be  stricken  out  as  sham, 
even  though  defenses  be  considered  incon- 
sistent.— Green  v.  Hughitt  S.  T.f  5  S.  D.  452, 
59   N.   W.   224. 

88.  Plea  of  former  judgment  In  bar— 
Doea  not  preclude  a  further  defenae  upon 
the  merits;  anything  inconsistent  in  Me- 
gerle  v.  Ashe,  33  Cal.  74,  and  San  Francisco 
v.  Spring  Valley  Water  Works,  39  Cal.  473, 
being  overruled. — Hafdlng  v.  Harding,  148 
Cal.  401,  83  Pac.  434. 

89.  Quo  warranto— Answer  In. — In  action 
of  quo  warranto  a  defendant  may  set  forth 
by  answer  as  many  defenses  as  he  has.  He 
may  claim  title  to  office  by  virtue  of  an 
alleged  appointment  and  also  right  to  hold 
over  office  after  previous  term  because  of 
no  appointment  being  made. — People  ex  rel. 
Madden  v.  Stratton,  28  Cal.  382,  388. 

40.  Sham  anavrer  —  Inconalateneiea  con- 
sidered to  teat. — Although  admission  in  one 
defense  is  not  available  against  denial  in 
another,  it  is  competent  to  consider  such 
admission  for  purpose  of  determining 
whether  answer  containing  denial  is  sham 
or  evasive. — Sloane  v.  Southern  Cal.  R.  Co., 
Ill  Cal.  668.  686,  32  L.  R.  A.  193,  44  Pac. 
320. 

41.  '  Statute    of    limitations    and    denial.  •— 

Denial  of  each  and  every  allegation  of 
complaint  and  plea  of  statute  of  limitations 
may  be  properly  made  in  some  cases. — Law- 
rence v.  Peck,  3  S.  D.  645,  54  N.  W.  808. 

42.  Denial  of  title  of  plaintiff  and  sep- 
arate defense  of  statute  of  limitations  are 
not  Inconsistent  defenses.  —  Willson  v. 
Cleaveland.  30  Cal.  192,  200. 

48.     Teat    of    what    la    Inconsistent. — Two 

defenses  are  not  inconsistent  if  both  mav 
be  true,  but  only  where  truth  of  one  neces- 
sarily disproves  the  other.  —  Lawrence  v. 
Peck,  3  S.  D.  645,  54  N.  W.  808. 


44.  Defenses  are  not  inconsistent  unless 
one  of  them  is  necessarily  false. — Irwin  v. 
Buffalo  Pitts  Co.,  39  Wash.  346,  81  Pac 
849. 

46.  Verified  and  unverified  answers  — 
Both  Included  In  rule  laid  down  by  above 
section.  Right  to  set  up  numerous  defenses 
is  absolute  one  given  by  law,  and  principle 
thereof  is  as  old  as  the  common  law.  De- 
fendant may  fail  to  prove  one  defense  by 
reason  of  loss  of  papers,  absence,  death,  or 
want  of  recollection  of  witness,  yet  he 
ought  not  thereby  to  be  precluded  from 
proving  another  equally  sufficient  to  defeat 
action. — Bell  v.  Brown,  22  Cal.  671,  678; 
Buhne  v.  Corbett,  43  Cal.  264,  269;  Banta 
v.    Siller,    121    Cal.    414,    417,    53    Pac.    935. 

46.  Right  to  set  up  as  many  defenses 
as  defendant  may  have  applies  to  all  an- 
swers, verified  and  unverified.  The  code 
does  not  attempt  to  make  any  distinction 
between  the  two,  or  to  make  any  rule 
which  does  not  apply  equally  to  both.  In 
many  cases  it  wt>uld  be  denial  of  justice 
if  defendant  should  be  shut  out  from  set- 
ting up  several  defenses. — Bell  v.  Brown, 
22  Cal.  671,  678. 

47.  Same— Difference  between  verified  and 
unverified  answers  is  that  if  truth  of  fact 
is  directly  averred  in  any  part  of  former, 
and  in  part  of  same  pleading  same  fact  is 
directly  contradicted  or  denied,  the  person 
verifying  it  is  guilty  of  perjury,  and  aver- 
ment which  bears  most  strongly  against 
pleader  will  be  taken  as  true  upon  trial. — 
Bell  v.   Brown,  22   Cal.   671,   678. 

48.  Washington  — Not  allowed  in.  —  To- 
tally inconsistent  defenses,  although  sep- 
arately pleaded,  can  not  be  set  up  in  same 
answer.  Code  never  intended  that  incon- 
sistent defenses  to  extent  of  being  false 
defenses  should  be  tolerated. — Seattle  Nat. 
Bank  v.  Carter,  13  Wash.  281,  48  L.  R.  A. 
177,  48  Pac.  331. 

49.  However  diversified  answers  or  de- 
fenses may  be,  they  must  all  contain  essen- 
tial elements  of  truth,  and  if  admission  of 
truth  of  one  answer  necessarily  proves 
falsity  of  another,  they  can  not  be  allowed 
to  stand.  Plaintiff  will  not  be  compelled 
to  sustain  truth  of  allegation,  truthfulness 
of  which  is  asserted  by  defendant. — Irwin 
v.  Buffalo  Pitts  Co.,  39  Wash.  346,  81  Pac. 
849. 
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action upon  which  the  action  is  brought,  or  affecting  the  property  to  which 
the  action  relates,  he  may,  in  addition  to  his  answer,  file  at  the  same  time,  or 
by  permission  of  the  court  subsequently,  a  cross-complaint.  The  cross-com- 
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affected  by  the  cross-complaint  have  not  appeared  in  the  action,  a  summons 
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upon  the  cross-complaint  must  be  issued  and  served  upon  them  in  the  same 

manner  as  upon  the  commencement  of  an  original  action. 

History:  Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  301; 
amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  134,  act  held  unconstitutional,  see  history,  $  5  ante;  amend- 
ment approved  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  706,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  439;  April  16,  1909,  Stats,  and  Amdts.  1909, 
p.  966;  April  28,  1916,  Stats,  and  Amdts.  1916,  p.  298.  In  effect 
August  8,  1916. 


CROSS-COMPLAINT. 

1.  Accounting — In  action  to  quiet  title. 

2.  Action  for  damages  to  clam-beds — 

Cross  -  complaint    —    Permissible 
when. 

8.  Action  for  rescission  of  contract  for 
fraud  —  Cross-complaint  for  un- 
paid instalments. 

4.  Action  to  recover  county  moneys  un- 

lawfully   paid  —  Cross-complaint 
for  money  for  services. 

5.  Answer  may  be  regarded  as. 

6.  Same — Must  be  served. 

7, 8.  Same — Should  not  be  pleaded  as. 
9, 10.  Attachment  in  the  case  —  Damages 
for. 

11.  Breach  of  contract — In  action  for 

purchase-price. 

12.  Same — In  suit  to  quiet  title. 

13.  Breach   of  warranty  in   action   for 

price. 

14- 16.  Character  of  pleading — Must  be  de- 
termined by  court,  how. 

17-20.  Same  —  What  does  not  constitute 
cross-complaint. 

21-24.  Complete  cause  of  action  must  be 
stated. 

25-29.  Connection  with  plaintiff's  cause  of 
action. 

30-32.  Same — With  property  affected. 

33.  Construction — In  general. 

34,  35.  Same — New  parties. 

36.  Same — Prior  to  amendment  of  1907. 

37.  Same — The  amendment  of  1907. 

38.  Contract — To  annul  in  action  to  en- 

force. 

39.  Same — To  enforce  in  action  to  de- 

clare void. 

40.  Conveyance  of  property — In  action 

for  value  of  buildings. 

41.  Defect  in  aided  by  other  pleadings. 
42,  43.  Defect  in  complaint — Supplied  by. 
44-  46.  Dismissal  of  action — Effect  of,  etc. 

47.  Dismissal  of  cross-complaint — Bight 

to  dismiss. 

48.  Distinguished  from  counter-claim. 
49-  53.  Divorce — In  actions  of. 

54, 55.  Ejectment — Money  demand. 

56.  Same — To  quiet  title  in. 

57.  Same — Reformation  of  deed  in. 


oS.  Same — Specif c  enforcement  of  eon- 
tract  to  convey. 

59,60.  Same — When  unnecessary. 

61.  Estoppel. 

62.  Failure  to  return  summons  on  within 

three  years — Jurisdiction  of  court 
not  lost. 

63.  Foreclosure  —  Parties   to  cross-com- 

plaint seeking. 

64.  Foreclosure  of  mortgage — In  action 

of  ejectment. 

65-  71.  Same — By  subsequent  mortgagee. 

72.  Same — To  quiet  title. 

73.  Same — To  recover  irrigation  assess- 

ment. 

74.  8ame — In  suit  for  accounting. 

75.  Inconsistent  with  answer. 

76.  Independent  contracts — Estoppel. 

77.  Injunction — Cross-complaint  in  case 

of. 

78.  Intervention — Cross-complaint  to. 
79, 80.  Intervener — Eight  to  file  cross-corn 

plaint. 

81.  Jurisdictional  amount. 

82.  Justices'  court — Not  authorized  in. 

83.  Limited  to  actions  in  superior  court. 

84.  Mechanics'  lien  —  By  original  con- 

tractor. 

S5.  Money  paid — In  action  to  enforce 
lien. 

86.  Mortgage — To  declare  deed  held  as, 
absolute. 

87-90.  New  parties  —  May  be  brought  in 
upon  cross-complaint. 

91, 92.  Same — Must  be  necessary  parties. 

93, 94.  Same — Pleadings  of  new  parties. 

95.  Same — Bule  as  to. 

96,97.  Nonsuit  of  plaintiff,  effect  of. 

98.  Object  of  statute. 

•  99.  Objections  to — Waiver  of. 

100- 104.  Parties    against    whom    cross-com- 
plaint may  be  filed. 

105.  Partition — When  surplusage  in. 

106.  Practice — As  to  order  of  trial. 

107.  Same — Ex  parte  orders. 

108.  Propriety  of  cross-complaint  for  di- 

vorce— In  action  for   custody  of 
minor  child. 

109, 110.  Quiet  title — Cross-complaint  in   sui  | 
to. 
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111.  Reconveyance  and  account  in  action 

to  reform  conveyance. 

112.  Recross-demand  of  plaintiff. 

113.  Replevin  as  affecting  other  property. 

114.  Separate  causes  of  action. 

115- 118.  Service  of  cross-complaint — Should 
be  made  on  plaintiff. 

119.  Same — On  attorney  of  plaintiff — Ef- 
fect of. 

120, 121.  Same — Proof  of  service. 

122-127.  Set-off  and  counter-claim  —  In  gen- 
eral. 

128- 130.  Summons — Need  not  be  issued  on 
cross-complaint. 

131- 133.  Surplusage — When  considered  as. 

134, 1$5.  Tort— In  actions  of. 

136.  Trespass  in  action  for  personal  prop- 

erty. 

137.  Unliquidated  damages. 

1.  Accounting— In  action  to  quiet  title* — 

Accounting  for  rents  can  not  be  obtained 
by  cross-complaint  in  action  against  ex- 
ecutors and  heirs  to  quiet  title  after  sale 
by  executor  under  power  in  will  but  with- 
out confirmation  by  court. — Bennallack  v. 
Richards,  125  Cal.  427,  483,  68  Pac.  65. 

2.  Action  for  damages  to  dam-beds— 
Cross-complaint— Permlaalble  when. — Where 
the  relief  demanded  in  a  cross-complaint  af- 
fects the  property  to  which  the  action  re- 
lates, such  cross-complaint  is  proper. — 
Connell  v.  McGahie,  87  Cal.  App.  439,  178 
Pac.   1115. 

8.  Action  for  reaclMion  of  contract  for 
fraud— Cross-complaint  for  uapald  Instal- 
ments,— in  an  action  for  rescission  by  a 
vendee,  vendor's  claim  for  unpaid  instal- 
ments is  not  matter  of  counter-claim,  but  of 
cross-complaint. — Ocean  Shore  Devel.  Co., 
38  Cal.   App.  102,   175  Pac.   706. 

4.  Action  to  recover  county  moneys  un- 
lawfully paid— Cross-complalut  for  money 
for  services. — Where  an  action  is  brought 
by  the  county  against  the  sheriff  and  his 
bondsmen  and  the  party  to  whom  the 
county  money  was  unlawfully  paid,  the 
party  receiving  the  money  can  not  file  a 
cross-complaint  in  the  action  against  the 
sheriff  to  recover  an  amount  of  money  al- 
leged to  be  due  under  contract,  which 
amount  of  money  is  the  same  charged  to 
have  been  Illegally  paid  by  the  sheriff. — 
Santa  Barbara  County  v.  Janssens,  44  Cal. 
App.  318,  186  Pac.  372. 

5.  Answer  may  be  regarded  »■• — Answer 
of  subsequent  lienholder  in  foreclosure 
suit,  containing  prayer  for  affirmative  re- 
lief and  duly  served  on  all  co-defendants 
must  be  regarded  as  cross-complaint.— 
Hibemia  S.  A  L.  Soc.  v.  London  &  L.  F. 
Ins.    Co..   138   Cal.    257,    260,    71   Pac    234. 

a.  Same— Must  be  served* — In  action  to 
foreclose  mortgage,  answer  by  defendant 
alleged  to  have  some  interest  in  property 
getting  up  subsequent  mortgage  and 
praying  its   foreclosure,   is   in   effect  cross- 


complaint,  and  must  be  served  upon  mort- 
gageors  before  court  can  acquire  jurisdic- 
tion to  grant  relief  thereby  prayed. — White 
v.  Patton.  87  Cal.  151,  152,  25  Pac.  270. 

7.  Same— Should    not    be    pleaded    as. — 

Matter  constituting  complete  defense  should 
not  be  pleaded  as  cross-complaint. — Mills  v. 
Fletcher,  100  Cal.  142,  149.  34  Pac.  637. 

8.  Cross-complaint  is  not  necessary 
where  all  relief  prayed  thereby  can  be 
granted  under  answer. — Heilbron  v.  Kings 
River  &  F.  C.  Co.,  76  Cal.  11,  15,  17  Pac. 
933. 

0.     Attachment  In  the  case — Damages  for. 

—Damages  for  excessive  attachment  in  case 
can  not  be  set  up  by  way  of  cross-com- 
plaint or  counter-claim. — Jeffreys  v.  Han- 
cock, 67  Cal.  646,  647. 

10.  Damages  suffered  by  reason  of  plain- 
tiff wrongfully  suing  out  writ  of  attach- 
ment in  case  and  causing  it'  to  be  levied  on 
defendant's  property  to  his  great  injury, 
may  be  recovered  by  cross-complaint. — 
Waugenheim  v.  Qraham,  89  Cal.  169,  177. 

11.  Breach  of  contract— In  action  for 
purchase-price.  —  In  action  for  purchase- 
price  of  grapes,  defendant  may,  on  cross- 
complaint  and  by  way  of  recoupment,  set 
up  breach  of  contract  of  plaintiff  to  pur- 
chase wine  sufficient  to  cover  indebtedness. 
— Campbell  v.  Heney,  128  Cal.  109,  111,  60 
Pac.   532. 

12.  Same— -In  suit  to  uulet  title. — Dam- 
ages for  breach  of  contract  to  sink  well, 
under  which  defendant  was  to  be  paid  in 
cash  or  land,  at  plaintiff's  option,  can  not 
be  set  up  by  cross-complaint  in  action  to 
quiet  title  to  property  upon  which  well 
was  to  be '  dug,  and  with  part  of  which 
plaintiff  had  option  of  paying  defendant. — 
Meyer  v.  Quiggle,  140  Cal.  495,  496,  74 
Pac.    40. 

13.  Breach  of  warranty— la  action  for 
price. — Damages  for  breach  of  warranty  in 
sa le  of  real  estate  may  be  set  up  by  cross- 
complaint  in  action  for  purchase  price,  as 
such  relates  to  transaction  and  depends 
upon  contract  upon  which  action  is  brought. 
— Snow  v.  Holmes,  71  Cal,.  142,  149,  11  Pac. 
856. 

14.  Character  of  pleading— Must  be  de- 
termined by  court  from  its  allegations;  it 
is  immaterial  what  pleader  styles  it.  — 
Mills  v.  Fletcher,  100  Cal.  142.  148,  84  Pac. 
687. 

15.  Court  will  look  to  real  nature  of 
pleading.  Merely  naming  or  entitling 
pleading  cross-complaint  does  not  make  it 
such,  so  as  to  necessitate  reply. — Harrison 
v.  McCormick,  69  Cal.  616,  619,  11  Pac. 
456. 

16.  Facts  set  up,  and  not  what  pleading 
Is  called,  determine  Its  character.  — 
Holmes  v.  Richet,  56  Cal.  807,  811,  38  Am. 
Rep.  54;  Gregory  ▼.  Bovien,  77  Cal.  121. 
124,  19  Pac.  232. 

17.  Same — What  does  not  constitute 
eross-complalnt. — Matters  which  are  proper 


•57 


§442 


CROSS-COMPLAINT — CONNECTION   WITH   CAUSE  OF  ACTION. 


[Pt.  II, 


as  defense  will  not  be  turned  into  counter- 
claim or  cross-complaint  merely  on  prayer 
for  affirmative  relief,  and  if  party  calls  his 
pleading:  counter-claim  he  will  not  after- 
ward be  allowed  to  maintain  it  was  really 
cross-complaint  and  contend  it  required 
dnswer. — Doyle  v.  Franklin,  40  Cal.  106, 
110;  McAbee  v.  Randall,  41  Cal.  136;  Bran- 
nan  v.  Paty,  58  Cal.  330,  331,  333;  Car- 
penter v.  Hewel,  67  Cal.  689,  590,  8  Pac. 
314. 

18.  Pleading:  containing:  denial  followed 
by  "and  in  further  and  separate  defense  to 
the  complaint  avers  by  way  of  cross-com- 
plaint," etc.,  will  be  construed  as  answer, 
under  rule  that  pleading:  must  be  con- 
strued against  pleader  and  that  party  will 
not  be  allowed  to  grain  advantage  by  giv- 
ing: his  pleading:  two  inconsistent  charac- 
ters. Words  "by  way  cross-complaint," 
will  be  treated  as  surplusage. — Shain  v. 
Belvin,  79  Cal.  262,  264,  21  Pac.  747;  Gold- 
man v.  Bashore,  80  Cal.  146,  149,  22  Pac.  82. 

19.  Answer  denying:  allegations  of  com- 
plaint and  followed  by  "in  further  answer 
of  complaint  and  by  way  of  cross-com- 
plaint" alleging  certain  facts  showing: 
equitable  defense,  should  be  treated  as 
answer  merely,  especially  after  plaintiff 
has  demurred  to  it  on  ground  that  it  did 
not  state  facts  sufficient  to  constitute  de- 
fense, and  at  trial  it  was  treated  as  an  an- 
swer.— Meeker  v.  Dalton,  75  Cal.  154,  156, 
16  Pac.  764. 

20.  Where  so-called  cross-complaint  is 
in  effect  only  answer  and  is  treated  as 
such  during:  trial,  entry  of  plaintiff,  default 
for  no  answer,  or  demurrer  thereto  mora 
than  six  months  after  trial,  can  not  aid  de- 
fendants.— Rodgers  v.  Peckham,  120  Cal. 
238,    243,    52    Pac.    483. 

21.  Complete  come  of  action  nut  be 
stated. — Cross-complaint  must  state  facts 
sufficient  to  entitle  pleader  to  affirmative 
relief,  and  it  can  not  be  helped  out  by 
averments  in  any  other  pleadings  in  action. 
Like  complaint,  it  must  itself  contain  all 
requisite  facts  and  fall  unless  sustainable 
on  its  own  allegations.  —  Coulthurst  v. 
Coulthurst,  58  Cal.  239,  240. 

An  to  essential  elements  of  complaint*  see, 
ante,  9  426  and  note. 

22.  In  action  of  divorce,  cross-complaint 
must  allege  marriage,  residence  for  re- 
quisite period,  and  all  other  facts  essential 
to  an  original  complaint  for  divorce. — Coul- 
thurst  v.   Coulthurst,   58   Cal.   239,   240. 

23.  Cross-complaint  must  state  facts  suf- 
ficient to  entitle  pleader  to  affirmative 
relief,  and  can  not  be  helped  out  by  aver- 
ment of  any  other  pleadings  in  action;  like 
complaint,  it  must  itself  contain  all  re- 
quisite facts. — Kreichbaum  v.  Melton,  49 
Cal.   50,   54. 

24.  Cross-complaint  must  stand  or  fall 
on  its  own  allegations  of  facts. — Collins  v. 
Bartlett,  44  Cal.  371,  381. 


25.  Connection  with  plaintiffs  cause  of 
action. — The  requisite  connection  of  de- 
fendant's cause  of  action  with  subject  of 
plaintiffs  action  is  not  defined  or  restricted 
by  this  section  nor  Is  it  provided  that  af- 
firmative relief  sought  shall  affect  only 
property  to  which  plaintiff's  action  relates. 
There  is  only  required  to  be  some  connec- 
tion.— Stockton  Sav.  &  L.  Soc.  v.  Harrold, 
127   Cal.    612,    618,    60   Pac.    165. 

26.  Where  original  action  relates  to  and 
affects  two  parcels  of  property,  defendant 
is  entitled  to  interpose,  by  cross-complaint, 
any  defense  he  may  have  as  to  either  or 
both  parcels,  and  to  ask  any  affirmative 
relief  necessary  and  proper  under  such  de- 
fense.— Eureka  v.  Gates,  120  Cal.  54,  58, 
62   Pac.   125. 

27.  To  -constitute  counter-claim  or  cross- 
complaint,  relief  sought  must  to  some 
extent  defeat,  overcome,  or  affect  plaintiffs 
cause  of  action,  or  lessen,  modify,  or  inter- 
fere with  relief  to  which  plaintiff  is  en- 
titled.— Yorba  v.  Ward,  109  Cal.  107,  110. 
38  Pac.   48,  41  Pac.  793. 

28.  Cause  of  action  set  up  in  cross- 
complaint  must  arise  out  of  transaction  set 
out  in  complaint,  or  be  connected  with 
subject  of  action.  In  action  by  appropriator 
to  enjoin  trespass  upon  ditch  and  diversion 
of  water  therefrom,  cause  of  action  for 
water  claimed  to  be  diverted  is  not  so  con- 
nected with  subject  of  action  as  to  be 
proper  to  set  up  by  cross-complaint,  no 
claim  to  water  being:  made  by  plaintiff, 
but  only  damages  for  trespass  and  injury  to 
ditch. — Silver  Creek  &  P.  L.  &  W.  Co.  v. 
Hayes,  113  Cal.  142,  145,  45  Pac.  191. 

29.  Cause  of  action  set  up  In  cross- 
complaint  must  relate  to  or  depend  upon 
the  contract  or  transaction  upon  which 
plaintiffs  action  is  brought,  or  affect  prop- 
erty to  which  it  relates. — Clark  v.  Taylor, 
91   Cal.   552,   554,   27   Pac.   860. 

80.  Same— With  property  affected* — Sec- 
tion authorizes  cross-complaint  whenever 
defendant  seeks  affirmative  relief  "affecting: 
the  property  to  which  the  action  relates." 
This  would  seem  to  permit,  in  action  re- 
garding real  estate,  assertion  of  title  inde- 
pendent of  and  paramount  to  that  of  plain- 
tiff.— Taylor  v.  McLaln,  64  Cal.  513,  514. 
2  Pac.   399. 

31.  Cross-complaint  must  affect  same 
property  as  that  affected  by  original  com- 
plaint and  claim  for  entirely  distinct  piece 
of  property  or  easement,  not  in  any  way 
shown  to  be  connected  with  that  described 
in  original  complaint  can  not  be  set  up  by 
cross-complaint. — Bulwer  Con.  M.  Co,  v. 
Standard  Con.  M.  Co.,  83  Cal.  589,  599,  23 
Pac.  1102. 

32.  That  cause  of  action  relates  to  or  de- 
pends upon  or  affects  property  affected  by 
complaint  must  be  shown  by  cross-com- 
plaint, and  therefore,  in  action  for  damages 
for  injuries  to  personal  property,  damages 
for  trespass  upon  real  estate  is  not  proper 
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subject  for  cross-complaint,  unless  connec- 
tion between  causes  of  action  be  shown  by 
cross-complaint.  —  Demartin  v.  Albert,  68 
Cal.    277,    280,    9   Pac.    157. 

S3.  Construction  —  In  general.  —  "While 
the  court  did  not  formally  grant  permis- 
sion to  file  cross-complaint,  plaintiff  inter- 
posed no  objection  thereto,  but,  on  con- 
trary, assented  to  granting:  of  its  prayer; 
and  action  of  court  upon  demurrer  can 
only  be  taken  as  evidence  that  court  con- 
sidered cross-complaint  to  be  on  file  with 
its  consent.  The  only  question  presented, 
therefore,  is  as  to  authority  of  court  in 
actions  of  this  character  to  order  new 
parties  brought  in  when  in  its  opinion  their 
presence  is  necessary  to  a  complete  deter- 
mination of  controversy.  Power  of  court 
so  to  do  is  given  by  section  389,  ante,  in 
which  case  they  may  and  should  be  brought 
in. — Winter  v.  McMillan,  87  Cal.  256,  22  Am. 
St.  Rep.  243,  25  Pac.  407." — Syvertson  v.  But- 
ler, 2  Cal.  App.  348,  85  Pac.  164. 

See  pars.   87-95,  this  note. 

34.  Same— New  partlea. — A  defendant  Is 
not  authorized  by  this  section  to  bring;  in 
new  parties  by  way  of  cross-complaint. 
—Clark  v.  Kelley,  163  Cal.  207,  209,  124 
Pac.    846. 

35.  As  to  section  not  being:  applicable 
in  actions  in  Justices'  court,  see  Purcell  v. 
Richardson,   164   Cal.   160,   128   Pac.   81. 

36.  Same— Prior    to    the    amendment    of 

1007,  this  section  authorized  the  filing  of 
a  cross-complaint  "whenever  the  defendant 
seeks  affirmative  relief  against  any  party," 
etc.  By  that  amendment  the  right  to  file 
the  cross-complaint  was  limited  to  those 
cases  where  the  defendant  "seeks  affirma- 
tive relief  against  any  party  to  the  action," 
etc.,  although  prior  to  the  amendment,  in 
an  action  against  some  of  a  number  of 
joint  and  several  co-guarantors,  those  not 
sued  might  have  been  brought  in  by  cross- 
complant,  proper  construction  of  the 
amendment  shows  that  it  was  intended  to 
prevent  such  action;  otherwise,  the  right 
of  the  plaintiff  to  sue  one  or  several  of  a 
number  of  Joint  guarantors  at  his  election 
would  be  of  no  avail. — Merchants'  Trust 
Co.  v.  Bcntel,  10  Cal.  App.  77,  78,  101  Pac. 
31. 

37.  Same — The  amendment  of  1907  to  this 
section  adds  the  words  "to  the  action"  and 
the  clause  "whenever  the  defendant  seeks 
affirmative  relief  against  any  party  to  the 
action,"  etc.  There  is  nothing  contained 
in  the  section  which  indicates  how  the 
service  may  be  made  upon  such  party. 
Section  465  provides  that  all  pleadings  sub- 
sequent to  the  complaint  must  be  filed 
with  the  clerk  and  copies  thereof  served 
upon  the  adverse  party  or  his  attorney. 
Section  422,  as  amended  in  1907,  designated 
the  cross-complaint  as  a  pleading  on  the 
part  of  the  defendant.  It  therefore  follows 
that  the  service  is  sufficient  under  this 
section    if    made    upon    either    the    adverse 


party  or  his  attorney. — Wood  v.  Johnston, 
8  Cal.   App.   258,   260,   96  Pac.  508. 

38.  Contracts— To  annul  In  action  to  en- 
force.— In  action  against  corporation  to  en- 
force rights  under  contract,  defendant  may, 
upon  cross-complaint,  set  up  that  such  con- 
tract is  void,  because  certain  directors 
voted  thereon,  were  interested  therein,  and 
pray  its  annulment. — Goodell  v.  Verdugo 
C.    W.    Co.,    138    Cal.    308,    313,    71    Pac.    354. 

89.  Same— To  enforce  In  action  to  de- 
clare void. — In  action  to  declare  contract 
void,  defendant  may,  upon  cross-complaint, 
claim  validity  and  part  performance  there- 
of, and  pray  judgment  for  amount  already 
become  due  thereunder. — Sullivan  v.  Cali- 
fornia R,  Co.,  142  Cal.  201,  206,  75  Pac. 
767. 

'  40.  Conveyance  of  property— In  action 
for  value  of  bolldlnffs.  —  In  action  to  re- 
cover possession  of  value  of  buildings  al- 
leged to  have  been  wrongfully  moved  by 
defendant  from  certain  lot,  to  complaint 
showing  that  plaintiff  purchased  and  paid 
for  lot  and  erected  buildings,  and  that 
without  his  consent  or  knowledge  defend- 
ant moved  same  to  adjoining  lot  owned  by. 
him,  defendant  may,  by  answer  and  cross- 
complaint,  deny  plaintiff's  ownership  of 
buildings,  and  allege  that  at  all  times 
since  erection  thereof  defendant  was 
owner,  and  that  plaintiff  purchased  land 
and  erected  buildings  on  behalf  of  defend- 
ant and  held  same  as  trustee  for  him  under 
certain  conditions  which  defendant  has  of- 
fered to  perform,  and  pray  plaintiff  be 
compelled  to  convey  premises  to  him.  Com- 
plaint and  cross-complaint  relate  to  al- 
leged rights  growing  out  of  same  transac- 
tion, that  is,  purchase  of  lot  and  erection 
of  buildings  thereon. — Hall  v.  Cole,  4  Cal. 
Unrep.  928,  38  Pac.  894. 

Compensated,  crosa-demandi  deemed. — See, 
ante,   §  440  and  note. 

41.  Defect  In  la  aided  by  other  plead- 
ings.— Defect  In  cross-complaint  may  be 
remedied  by  allegations  of  other  pleadings 
In  case. — Abner  Doble  v.  Keystone  C.  M. 
Co.,   145  Cal.   490,  496,   78   Pac.   1050. 

42.  Defect    In    complaint— Supplied    by. — 

Omission  of  allegations  from  complaint 
may  be  supplied  and  complaint  rendered 
good  by  cross-complaint  of  defendant  aver- 
ring omitted  matter. — Cohen  v.  Knox,  90 
Cal.    266,   275,   13   L.   R.   A.   711,   27   Pac.   215. 

43.  Answer  to  cross-complaint  can  not 
obviate  defects  in  complaint,  as  complaint, 
to  support  judgment,  must  itself  state 
cause  of  action. — Carroll  v.  Girard  P.  Ins. 
Co.,    72   Cal.    297,    303,    13    Pac.    863. 

44.  Dlflntlnnal    of    action— Effect    of.    etc. 

— Plaintiff's  right  to  dismiss  action  depends 
upon  pleadings  at  time  of  dismissal,  and  if 
cross-complaint  theretofore  filed  has  been 
stricken  out  upon  order  of  court,  and  an- 
swer seeks  no  affirmative  relief,  right  of 
dismissal  Is  absolute. — Alpers  v.  Bliss,  145 
Cal.  565,  569,  570,  79  Pac.  171. 
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45.  Cross-complaint,  where  mere  depend- 
ency of  original  complaint,  falls  with  It- 
Southern  Pac.  Co.  v.  Pixley,  103  Cal.  118, 
120,  37  Pac.  194. 

46.  Where  dismissal  of  complaint  does 
not  carry  with  It  dismissal  of  counter-claim 
or  cross-complaint,  defendant,  after  such 
dismissal,  on  failure  of  other  party  to  plead 
to  It,  should  move  for  Judgment  as .  for 
want  of  an  answer. — Green  v.  Underwood, 
86   Fed.   427. 

47.  Dismissal   of  crow-complaint— Right 

to  dismiss. — Cross-complainant,  with  regard 
to  his  right  to  dismiss  cross-complaint,  is 
in  same  position  as  if  he  were  an  original 
plaintiff,  and  can  not  dismiss  without  con- 
sent of  a  cross-defendant  who  has  prayed 
affirmative  relief  as  to  matters  contained  in 
cross-complaint. — Rodgers  v.  Parker,  136 
Cal.  313,  316,  16  Pac.  975. 

48.  Distinguished    from    counter-claim.— 

As  to  a  cause  of  action  "relating  to  or  de- 
pending upon  the  contract  or  transaction 
upon  which  the  action  was  brought,"  etc., 
or  "arising  out  of  the  transaction  set  forth 
in  the  complaint,"  etc.,  there  is  no  such 
distinction  as  would  justify  the  holding  that 
a  counter-claim  under  section  438,  ante, 
would  be  any  more  permissible,  under  a 
given  set  of  facts,  than  would  a  cross- 
complaint  be  under  this  section. — Bngebret- 
sen  v.  Gay,  168  Cal.  30,  100  Pac.  879. 

As  to  bad  traverse,  see,  ante,  9  487,  note 
par.   63. 

49.  Divorce— In  an  action  of. — Whether 
cross-complaint  may  be  filed  in  action  of 
divorce,  doubted,  but  not  decided. — De 
Haley  v.  Haley,  74  Cal.  489,  492,  6  Am.  St. 
Rep.  460,  16  Pac.  248. 

See  par.  61,  this  note. 

As  to  propriety  of  cross-complaint  for  di- 
vorce In  action  for  custody  of  minor  child* 

see  par.   108,  this  note. 

Divorce,     counter-claim    In     action     of.— 

See  note  81  Am.  Dec.  487. 

60.  In  action  for  annulment  of  marriage, 
defendant  may  by  cross-complaint  seek  di- 
vorce.— Wadsworth  v.  Wadsworth,  81  Cal. 
182,   189,   15  Am.  St.  Rep.  38,   22   Pac.   648. 

61.  In  action  of  divorce,  defendant  may 
flle  cross-complaint  praying  awarding  of 
divorce  to  him. — Wadsworth  v.  Wadsworth, 
81  Cal.  182,  189,  15  Am.  St.  Rep.  88,  22 
Pac.    648. 

See   pars.    49,    52,   63,    this   note. 

52.  Marriage  is  contract,  although  It 
creates  status  by  reason  of  which  law 
imposes  upon  each  party  certain  duties 
and  obligations.  A  violation  of  these  duties 
and  obligations  constitutes  breach  of  con- 
tract and  gives  cause  of  action  for  divorce. 
Therefore,  an  action  of  divorce  Is  one  upon 
contract  in  which  cross-complaint  is 
proper  where  defendant  seeks  affirmative 
relief,  that  is,  claims  breach  not  to  have 
been  on  his  part  but  on  part  of  plaintiff. — 
Mott  v.  Mott,  82  Cal.  413,  419,  22  Pac. 
1140. 


53.  In  action  of  divorce,  cross-complaiat 
may  be  Interposed  by  defendant,  who  may 
have  affirmative  relief  thereon. — Blakely  v. 
Blakely,  89  Cal.  324,  826,  26  Pac  1073. 

54.  Ejectment  —  Money     demand.  —  In 

ejectment,  cross-complaint  must  be  founded 
on  some  facts  which  constitute  defense  in 
action  and  can  not  be  based  upon  facta 
which  are  simply  foundation  for  money 
judgment  against  plaintiff. — Hoffman  v. 
Remnant,   72  Cal.  1,  4,  12  Pac.  804. 

65.  In  action  of  ejectment  based  on 
sheriff's  deed  under  execution  sale  against 
purchaser  at  execution  sale  under  inferior 
judgment;  defendant  can  not,  by  cross- 
complaint,  set  up  agreement  with  plaintiff 
whereby  plaintiff  was  to  pay  him  certain 
amount  of  money  not  to  redeem  from  sale 
under  which  plaintiff  derived  title.  The 
situation,  except  that  there  is  no  vendor's 
lien,  is  as  it  would  be  had  defendant  con- 
veyed land  to  plaintiff  and  taken  his  prom- 
issory note  as  payment.  In  such  case  pur- 
chaser's right  to  possession  would  not 
depend  upon  payment  of  note. — Yorba  v. 
Ward,  109,  Cal.  109,  110,  38  Pac.  48,  41  Pac. 
793. 

50.  Same— To  quiet  title  In. — Whether 
bill  to  quiet  title  may  be  filed  as  cross- 
complaint  in  action  of  ejectment,  not  de- 
cided.— Doyle  v.  Franklin,  40  Cal.  106,  110. 

57.     Same— Reformation    of    deed    In. — In 

action  of  ejectment  to  recover  certain 
streets,  defendants  may  file  cross-com- 
plaint seeking  to  reform  deed  made  by  them 
and  under  which  plaintiff  claims  so  as  to 
take  therefrom  reference  to  grant  of  such 
streets. — Eureka  v.  Gates,  120  Cal.  54,  67, 
62  Pac  125. 

68.  Same— Specific  enforcement  of  eon- 
tract  to  convey. — Contract  to  convey  land 
to  defendant,  made  prior  to  commencement 
of  action,  is  defense  to  suit  In  ejectment, 
and  may  be  specifically  enforced  In  cross- 
complaint — Nunez  v.  Morgan,  77  Cal.  427, 
431,  19  Pac  753. 

50.  Same  —  When  unnecessary.  —  Cross- 
complaint  is  unnecessary  in  actions  of 
ejectment  and  to  quiet  title  in  which  de- 
fendant relies  upon  title  in  himself. — Mills 
v.   Fletcher,   100  Cal.   142,  149,   34  Pac.   637. 

60.  In  ejectment,  recital  by  defendant  in 
answer  of  his  title  in  detail  after  denial  of 
allegations  of  complaint  does  not  consti- 
tute cross-complaint  requiring  answer  by 
plaintiff.  Recital  by  defendant  of  his  title 
Is  not  more  than  denial  of  plaintiff's  title, 
and  opens  door  no  wider  for  admission  of 
evidence.  Whatever  defendant  is  entitled 
to  prove  under  his  pleading  as  framed  he 
would  be  entitled  to  prove  under  denials. 
— Phillips  v.  Hagart,  113  Cal.  552,  554,  54 
Am.  St.  Rep.  369,  45  Pac.  848. 

01.  Estoppel. — In  reply  to  cross-demand 
or  counter-claim,  plaintiff  may  plead  such 
facts  as  will  estop  defendant's  setting  ft 
up,  and  such  reply  is  not  inconsistent  with 
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complaint. — Gleckler  v.  Slavens,  5  S.  D.  364, 
59  N.  W.  323. 

62.  Failure  to  return  summons  on  with- 
in three  years— Jurisdiction  of  court  not 
lost. — Under  the  above  section  as  amended 
in  1909  a  summons  upon  the  cross-com- 
plaint is  required  to  be  issued  and  served 
upon  parties  affected  thereby  who  were 
not  parties  to  the  original  action,  but  on 
failure  to  serve  and  return'  such  summons 
within  a  period  of  three  years,  as  provided 
In  section  581A,  post,  the  court  does  not 
lose  Jurisdiction  for  the  reason  that  the 
latter  section  does  not  apply  in  such  a 
case. — Seaman  v.  Superior  Court,  183  Cal. 
47,   190   Pac.   441. 

68.  Foreclosure— Parties  to  cross-com- 
plaint seeking. — All  parties  owning  interest 
in  land  must  be  made  defendants  to  cross- 
complaint  to  foreclose  lien,  for  they  are 
bound  by  Judgment. — Welnrelch  v.  Hensley, 
121   Cal.   647,   6*8,   659,   64   Pac.   254. 

64.  Foreclosure  of  mortgage— In  action 
of  ejectment. — Cross-complaint  for  fore- 
closure of  mortgage  in  action  of  eject- 
ment can  not  be  sustained  where  it  appears 
mortgage  has  been  paid  by  advances  to  de- 
fendant under  agreement  to  apply  same 
on  mortgage  debt. — Coleman  v.  Commlns, 
77  Cal.  548,  551,  20  Pac.  77. 

69.  Same— By     subsequent    mortgagee. — 


€9.  It  Is  proper  in  foreclosure  suit  for 
defendant  who  is  brought  in  and  alleged  to 
hold  subsequent  mortgage  upon  premises 
affected,  to  set  up  same  by  cross-complaint 
and  pray  its  foreclosure,  although  such 
mortgage  includes  other  property  than  that 
affected  by  plaintiff's  mortgage,  as  other- 
wise he  would  lose  benefit  of  security  on 
other  property. — Newhall  v.  Bank,  136  Cal. 
633,    535,   636,   69   Pac.   248. 

70.  Cross-complaint  in  foreclosure  ac- 
tion by  defendant  holding  subsequent  mort- 
gage covering  land  in  addition  to  that 
covered  by  plaintiff's  mortgage,  may  in- 
clude and  seek  foreclosure  as  to  full  amount 
of  security,  and  is  not  limited  to  that  de- 
scribed by  plaintiff. — United  States  M.  Co. 
v.  Marquam,  41  Ore.  391,  404,  69  Pac.  37,  41. 

71.  Answer  of  subsequent  mortgagee  in 
foreclosure  case  setting  out  his  mortgage 
and  praying  foreclosure  of  same  is  in  fact 
cross-complaint,  and  may  be  treated  as 
such  by  court. — Wittenbrock  v.  Parker, 
102  Cal.  93,  106,  41  Am.  St.  Rep.  172,  24 
L.  R.  A.  197,  36  Pac.  374. 

72.  Same  —  To  quiet  title.  —  Cross- 
complaint  to  quiet  title  is  not  proper  in 
action  to  foreclose  mortgage,  especially 
where  mortgagoers  holding  legal  title  are 
not  made  parties  defendant  to  cross-com- 
plaint.— Odell  v.  Wilson,  63  Cal.   159,  160. 


Only  issue  tendered  junior  mortgagee  in 
foreclosure  suit  by  allegation  that  hie 
claim  or  right  is  subject  to  lien  of  plain- 
tiff in  suit  to  foreclose  prior  mortgage,  is 
inferior  quality  of  his  lien,  and  he  is  under 
no  obligation  to  file  cross-complaint  to  ob- 
tain foreclosure  of  his  mortgage. — Savings 
Bank  of  San  Diego  Co.  v.  Central  Market 
Co.,  122  Cal.  28,  84,  54  Pac.  273. 

66.  Subsequent  mortgagees,  defendants 
in  an  action  affecting  nrst  mortgage,  may, 
by  cross-complaints,  seek  to  obtain  fore- 
closure of  their  mortgages. — Haensel  v. 
Pacific  States  S.  &  L.  &  B.  Co.,  135  Cal. 
41,  44,  67  Pac.  38. 

67.  In  action  to  foreclose  mortgage, 
where  one  defendant  holds  mortgage  subse- 
quent to  plaintiff's,  executed  by  principal 
defendant  and  third  party,  including  lands 
other  than  those  in  plaintiff's  mortgage,  he 
may,  by  cross-complaint,  have  third  party 
brought  in  and  seek  foreclosure  of  his 
mortgage  as  against  all  property  described 
therein. — Stockton  Sav.  &  L.  Soc.  v.  Har- 
rold,  127  Cal.  612,  616,  60  Pac  165. 

68.  In  action  to  foreclose  mortgage,  de- 
fendant may  file  cross-complaint  averring 
mortgage  held  by  him  to  be  superior  to 
that  held  by  plaintiff,  and  pray  its  fore- 
closure. If  plaintiff  answers  this,  averring 
cross-complainant's  mortgage  to  be  paid  and 
discharged,  and  praying  it  to  be  so  ad- 
Judged,  court  has  Jurisdiction  to  determine 
Issues  so  made,  even  though  cross-com- 
plaint had  not  been  served  on  the  other 
cross-defendants. — Rodgers  v.  Parker,  136 
Cal.  313,  314,  315,  68  Pac.  975. 
C.  C.  P.— 61  •« 


73.  Same— To  recover  Irrigation  assess- 
ment.— Irrigation  district  may  seek  fore- 
closure of  lien  for  assessment  by  cross- 
complaint  in  action  to  foreclose  mortgage 
in  which  action  it  is  defendant. — Weinreich 
v.    Hensley,    121    Cal.    647,    658,    54    Pac.    264. 

74.  Same— In  suit  for  accounting  de- 
fendant may  by  cross-complant  obtain 
foreclosure  of  mortgage  given  by  plaintiff 
to  secure  any  sums  which  might  be  due 
from  plaintiff  to  defendant. — Banta  v. 
Wise,    135    Cal.    277,    278,    67   Pac.    129. 

75.  Inconsistent  with  answer. — Denial 
In  answer  is  not  waived  or  overcome  by 
averment  in  cross-complaint  of  substan- 
tially same  facts  as  those  which  answer 
denies. — Meyers  v.  Merrilllon,  118  Cal.  352, 
359,    50   Pac.    662. 

76.  Independent       contracts— Estoppel. — 

In  breach  of  contract,  where  defendants 
make  counter-claim  based  on  breach  of 
same  contract  by  plaintiffs,  plaintiffs  may 
in  reply  allege  independent  contract,  not 
as  modification  or  departure  from  their 
cause  of  action,  but  as  facts  designed  to 
estop  defendants  from  asserting  their 
claim  and  designed  to  meet  defendant's 
counter-claim  and  show  that  even  if  plain- 
tiffs do  not  succeed  In  proving  their  cause, 
defendants  ought  not  to  be  allowed  to  as- 
sert and  prove  their  counter-claim,  because 
to  do  so  would  in  effect  violate  their  agree- 
ment with  plaintiffs  and  thus  allow  them  to 
take  advantage  of  their  own  wrong. — 
Gleckler  v.  Slavens,  6  S.  D.  364,  59  N.  W. 
323. 
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77.  InJunetlen--Cre««-eessplalnt  In 
of. — In  action  to  restrain  defendant  from 
diverting  waters  of  stream,  defendant  may, 
by  cross-complaint,  seek  to  enjoin  plain- 
tiff from  diverting  to  his  land  the  same 
waters. — Van  Bibber  v.  Hilton,  84  Cal.  685, 
588.    24   Pac.   308,   518. 


78.     intervention  —  Cross  e— plaint    to*— 

Intervention  may  be  averse  to  both  plain- 
tiff and  defendant,  and  where  adverse  to 
either,  such  party  becomes  defendant,  and 
intervener  plaintiff  in  Intervention,  and 
such  defendant  then  has  all  rights  to  plead 
as  defendant  in  an  ordinary  action,  and 
may,  under  this  section,  file  cross-complaint 
to  Intervention. — Wall  v.  Mines,  ISO  Cal.  27, 
44,  62  Pac.  886. 


79.  Intervener— Rlgat  to  flle  cross -com- 
plaint. — In  suit  to  restrain  infringement 
of  patent,  party  who  manufactured  article 
alleged  to  be  infringement,  may  properly 
on  his  application  be  made  defendant  and 
permitted  to  defend  action,  but  he  can  not 
properly  be  allowed  to  file  cross-complaint 
setting  up  that  plaintiff  had  issued  circu- 
lars declaring  article  manufactured  by  him 
an  infringement,  threatening  suits  against 
any  persons  who  might  use  It,  etc.,  and 
praying  that  plaintiff  be  enjoined  from 
such  action. — Curran  v.  St.  Charles  Car  Co., 
32  Fed.  835. 

80.  Intervener  coming  into  action  on  his 
own  petition  to  join  with  defendant  in  de- 
fense thereof,  not  being  brought  in  as  party 
necessary  to  determination  of  controversy, 
can  set  up  only  such  defenses  as  defendant 
himself  might  set  up,  and  where  defendant 
could  not  set  up  certain  matters  and  trans- 
actions by  way  of  cross-complaint,  neither 
can  such  interveners. — Boskowitz  v.  Thomp- 
son, 144  Cal.   724,  728-730,  78  Pac.  290. 

81.  Jurisdictional  amount. — Where  com- 
plaint states  facts  giving  superior  court 
jurisdiction,  that  jurisdiction  attaches  for 
all  purposes  connected  with  case,  and  de- 
fendant may  set  up  by  counter-claim  or 
cross-complaint  cause  of  action  against 
plaintiff  for  less  than  three  hundred  dollar* 
and  recover  judgment  thereon,  provided 
affirmative  relief  sought  depends  upon  con- 
tract and  transaction  upon  which  action  is 
brought. — Sullivan  v.  California  R.  Co.,  142 
Cal.    201,   207,   75   Pac.   767. 

82.  Justices*   eonrt— Not   authorised   In. — 

No  such  pleading  as  a  cross-complaint  is 
provided  for  among  the  pleadings  available 
to  a  defendant  in  an  action  in  a  justices' 
court.  Under  section  852  of  the  Code  of 
Civil  Procedure,  the  only  pleadings  avail- 
able to  a  defendant  are  a  demurrer  or  an- 
swer to  the  complaint. — Purcell  v.  Rich- 
ardson, 164  Cal.  150,  128  Pac.  31. 

As  to  oonnter-clalm  and  set-off  and 
cross-complaint  In  Justices'  conrt,  see,  post, 
f  855   and   note. 

83.  Limited  to  actions  In  superior  court. 

The  provisions  of  section  442  of  the  Code 

of    Civil    Procedure,    specifically    providing: 


for  a  cross-complaint  In  actions  In  the  su- 
perior court,  are  not  applicable  to  actions 
in  a  justice's  court.  That  code,  having  par- 
ticularly designated  of  what  the  pleadings 
In  such  court  shall  consist  and  what  they 
shall  contain.  Is  conclusive  on  the  subject. 
— Purcell  t.  Richardson,  164  CaL  150,  128 
Pac    31. 

84.  Mechanics'  lien  By  erlslnal  con- 
tractor.— Original  contractor  may  set  up  his 
lien  and  seek  foreclosure  of  same  by  way 
of  cross-complaint  in  action  against  owner 
and  himself  to  foreclose  mechanics*  lien. — 
Holmes  v.  Ricket,  56  Cal.  307,  311,  38  Am. 
Rep.  54. 

88k  Money  paid— In  action  to  enforce 
lien. — In  proceeding  In  equity  to  foreclose 
lien  for  materials  furnished,  cross-com- 
plaint averring  defendant,  to  avoid  threat- 
ened litigation  on  date  prior  to  that  upon 
which  complaint  alleges  materials  were 
furnished,  paid  plaintiff  sum  of  money  In 
excess  of  what  was  then  due  and  seeking 
recovery  of  such  excess,  is  not  proper. — 
Clark  v.  Taylor,  91  Cal.  562,  554,  27  Pac 
860. 

86.  M ertgage— To  declare  deed  held  am, 
absolute. — In  action  to  have  deed  absolute 
in  form  declared  mortgage,  defendant  may 
assert  by  cross-complaint  that  deed  is 
conveyance  indefeasible,  and  if  he  main- 
tains his  averment 8  is  entitled  to  judgment 
for  possession  of  premises. — Taylor  v.  Mc- 
Lain,  64  Cal.   513,   514,  2  Pac.  399. 

87.  New  parties— May  he  brought  In  upon 
cross-complaint,  if  their  presence  is  neces- 
sary to  full  determination  of  rights  of 
parties  then  before  court  touching  property 
in  litigation  between  them. — Winter  v.  Mc- 
Millan, 87  Cal.  256,  265,  22  Am.  St  Rep.  243, 
25  Pac.  407;  Eureka  v.  Gates,  120  Cal.  54. 
58,  52  Pac.  125;  Goodelt  v.  Verdugo  C.  W. 
Co.,  138  Cal.  308,  317,  71  Pac.  354. 

See   par.    33,    this   note. 

As  to  Introduction  of  new  parties  by 
cross-complaint,  see  note  83  Am.  Dec.  253. 

As  to  new  parties,  generally,  and  how 
Jurisdiction    over    them     may    be   acquired,. 

see  note  50  Am.  St.  Rep.  738. 

88.  Where  cross-bill  shows  there  is 
party  to  subject  of  litigation  as  presented 
by  it,  who  has  not  before  been  made  party 
nor  appeared  to  be  necessary  one,  and 
then  does  appear  such,  such  party  should 
be  brought  in  by  cross-bill. — Chalmers  v. 
Trent,  11  Utah  88,  99,  89  Pac.  488. 

89.  Where  new  parties  are  essential  to 
complete  determination  of  controversy,  as 
shown  by  defendant's  answer,  court  should 
permit  him  to  file  cross-complaint  and 
bring  in  these  parties. — First  Nat.  Bank  v. 
Bews,  2  Idaho  1175,  31  Pac  816. 

90.  New  parties  may  be  brought  in  by 
cross-complaint  where  necessary  to  com- 
plete determination  of  controversy.  Where 
plaintiff  sues  for  money  loaned  by  his  as- 
signor, and  defendant  admits  receipt  of 
money,   but  avers  it  was  part  performance 
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of  contract  between  assignor  and  himself, 
that  assignor  is  liable  to  him  for  failure  to 
perform  contract  fully,  and  prays  assignor 
be  brought  in  and  made  party  to  action, 
shows  relief  sought  by  defendant,  relates 
to  or  depends  upon  contract  or  transac- 
tion upon  which  action  is  brought,  and  is 
therefore  proper  as  cross-complaint. — 
Mackenzie  v.  Hodgkin,  126  Cal.  591,  594, 
77  Am.  St.  Rep.   209,  69  Pac.  36. 

91.  Same— Moat    be    accessary    parties. — 

New  parties  may  be  brought  in  by  cross- 
complaint,  but  presence  of  new  parties  thus 
brought  in  must  b£  necessary  to  full  deter- 
mination of  rights  of  parties  then  before 
court  touching  property  in  litigation  be- 
tween them,  when  proper  relief  can  not  be 
given  upon  answer  to  complaint  without 
their  presence. — Lewis  v.  Fox,  122  Cal.  244, 
250,  54  Pac.  283. 

92.  Presence  of  new  parties  brought  in 
under  cross-complaint  must  be  necessary  to 
full  determination  of  rights  of  parties  then 
before  court. — Lewis  v.  Fox,  122  Cal.  244, 
250,   64   Pac.   283. 

93.  Same— Pleadings    of    new    parties. — 

Before  any  person  other  than  defendant 
to  original  complaint  can  file  cross-com- 
plaint, he  must  be  properly  brought  in 
and  made  defendant  for  purpose  of  filing 
cross-complaint,  and  his  cross-complaint 
must  be  of  such  character  as  will  warrant 
court  to  order  him  brought  in  for  that 
purpose. — Bast  Riverside  Irr.  Dist.  v.  Hol- 
comb,   126   Cal.   316,   318,    58   Pac.    817. 

94.  In  action  against  defendant  as  sheriff 
to  restrain  him  from  cutting  certain  water- 
pipe,  under  writ  of  execution,  plaintiff  not 
being  party  to  judgment  under  which  it 
was  issued,  defendant  answered  praying 
other  parties  be  brought  in  and  made  de- 
fendants, which  was  done  over  objection 
of  plaintiff.  These  new  defendants  can  not 
by  cross-complaint  set  up  new  cause  of 
action  against  plaintiff,  averring  themselves 
to  be  entitled  to  run  certain  waters 
through  pipe,  which  cause  of  action  is  sep- 
arate and  independent  of  Judgment  under 
which  execution  was  issued. — Bast  River- 
side Irr.  Dist.  v.  Holcomb,  126  Cal.  815, 
317,  58  Pac.  817. 

96.  Same— Role  as  to. — General  rule  is 
that  plaintiff  may  select  those  whom  he  de- 
sires to  make  defendant,  and  that  new  party 
brought  in  against  his  will  can  not  be  al- 
lowed to  set  up  against  him  defenses  and 
affirmative  causes  of  action  which  original 
defendant  could  not  have  set  up,  and  this 
is  especially  so  where  granting  of  relief 
sought  by  original  complaint  would  not 
have  prejudiced  other  causes  of  action 
which  new  party  seeks  to  have  adjudicated. 
Peculiar  circumstances  may  make  excep- 
tions to  rule,  but  general  principle  is  as 
above  stated. — East  Riverside  Irr.  Dist. 
v.   Holcomb,   126  Cal.   315,   319,   58  Pac.   817. 

96.  Nonsuit  of  plaintiff  does  not  operate 
as  dismissal  of  action  so  as  to  prevent 
trial  of  issues  arising  upon  cross-complaint 


and  answer  thereto. — Warner  v.  Darrow,  91 
Cal.  309,  812,  27  Pac.  737. 

97.  Voluntary  nonsuit  of  plaintiff  can 
not  deprive  defendant  of  right  to  trial  of 
issues  raised  by  his  cross-complaint  and 
answer  thereto  and  judgment  thereon  if  he 
be  entitled  to  such. — Smith  v.  King  of  Ari- 
zona Min.  &  Mill.  Co.,  9  Ariz.  228,  80  Pac. 
357. 

98.  Object  of  statute. — Intention  of  legis- 
lature was  to  abrogate  rule  previously  ex- 
isting and  enable  litigants  to  adjust  all 
differences  as  effectually  as  they  might  do 
by  bill  and  cross-bill  in  equity. — Sullivan 
v.  California  R.  Co.,  142  Cal.  201,  207,  75 
Pac.    767. 

Aa   to   Mature   and   object*   of  cross-bills, 

see  note  83  Am.  Dec.  251-254. 


99.  Objections  to— Waiver  of. — Objec- 
tions to  cross-complaint  containing  no 
fundamental  defect  are  waived  by  raising 
issue  of  fact  thereon  and  introducing  evi- 
dence in  support  thereof  without  objection 
to  sufficiency  of  pleading. — Smith  v.  King 
of  Arizona  Min.  &  Hill.  Co.,  9  Ariz.  228, 
80   Pac.    367. 

100.  Parties  against  whom  cross-com- 
plaint may  be  tiled.— Parties  named  in 
cross-complaint  must  be  parties  to  original 
action  and  cross-complaint  itself  must  con- 
tain all  facts  necessary  to  constitute  cause 
of  action  In  favor  of  defendant  against 
plaintiff  in  original  complaint. — Harrison  v. 
McCormick,  69  Cal.  616,  618,  11  Pac.  466. 

As  to  "lew  parties,"  see  pars.  87-95,  this 
note. 

101.  Right  of  defendant  to  file  cross- 
complaint  with  his  answer  is  limited  to 
cases  in  which  he  seeks  affirmative  relief 
against  a  "party"  to  the  action  and  he 
can  not  bring  new  parties  into  action 
without  an  order  of  court  therefor. — Alpers 
v.  Bliss,  145  Cal.  566,  670,  79  Pac.  171. 

102.  Cross-complaint  must  affect  parties 
to  action  and  subject-matter  thereof,  and 
can  not  be  filed  upon  contract  made  be- 
tween defendant  and  third  parties,  and 
affecting  different  property  or  contracts 
from  that  affected  by  complaint. — Lewis  v. 
Fox,   122   Cal.   244,   260,   54   Pac.   283. 

103.  In  action  against  A  and  B,  partners 
under  firm  name  of  A  &  B,  to  recover  bal- 
ance for  goods  sold,  new  matter,  substan- 
tially that  defendants  with  C  contracted 
with  plaintiff  to  purchase  goods  as  per  sam- 
ple, paying  part  of  purchase-price,  and 
that  goods  when  received  were  not  as  per 
sample,  whereby  said  A,  B  and  C  were 
damaged,  which  damages  they  pray  against 
plaintiff,  is  not  proper  subject  of  cross- 
complaint,  because  demand  attempted  to  be 
asserted  by  cross-complaint  existed  in 
favor  of  defendants  and  stranger  to  origi- 
nal action,  and  transaction,  so  far  as  it  ap- 
pears in  cross-complaint,  may  have  been 
separate  and  distinct  one,  in  no  way  re- 
lated to  or  dependent  upon  that  set  forth  in 
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original  complaint.  —  Harrison  v.  McCor- 
mick,   69  Cal.   616,  618,  11   Pac.   456. 

104.  Provision  of  above  section  giving 
defendant  who  may  seek  affirmative  relief 
"against  any  party"  right  to  file  cross-com- 
plaint, is  limited  to  cases  in  which  he  seeks 
affirmative  relief  against  "party"  to  action. 
It  does  not  give  him  right  to  file  cross- 
complaint  for  affirmative  relief  against  one 
who  is  not  already,  party  to  action,  or  to 
bring  new  or  additional  parties  into  action 
by  including  them  in  his  cross-complaint 
as  defendants  thereto.  He  must  bring  in 
new  parties  by  order  of  court  pursuant  to 
section  389,  ante. — Alpers  v.  Bliss,  145  Cal. 
565,  570,  79  Pac.  171. 

105.  Partition— When   surplusage   In. — In 

partition,  so-called  cross-complaint,  which 
merely  repeats  answer  denying  plaintiff 
has  any  estate  in  land,  and  alleging  de- 
fendant is  sole  and  exclusive  owner  and  in 
exclusive  possession  thereof,  is  surplusage, 
and  need  not  be  replied  to. — Banning  v. 
Banning,  80  Cal.  271,  272,  13  Am.  St.  Rep. 
156,    22    Pac.    210. 

106.  Practice—As  'to    order    of   trial. — In 

ejectment  equitable  issues  raised  by  cross- 
complaint  should  be  tried  first. — Whittler  v. 
Stege.  61  Cal.  238,  239;  Haggin  v.  Raymond, 
67    Cal.    302,    7    Pac.    721. 

107.  Same— Ex  parte  order*. — In  action 
of  partition  ex  parte  order  permitting  de- 
fendant to  file  supplemental  cross-com- 
plaint, making  new  parties  defendants 
thereto,  may  Jt>e  in  discretion  of  court  va- 
cated, and  cross-complaint  ordered  stricken 
from  flies  by  an  ex  parte  order. — Alpers 
v.  Bliss,  145  Cal.  565,  571,  79  Pac.  171. 

10S.  Propriety  of  croaa-complaint  for  di- 
ve rce— In  an  action  for  contody  of  minor 
child  by  husband  against  wife.  Question 
raised  but  not  decided. — Wakefield  v. 
Wakefield,   16  Cal.  App.  116,  116  Pac.  309. 

As  to  divorce,  see  pars.  49-53,  this  note. 

100.     (inlet   title — CroM-com  plaint   In   salt 

to. — Cross-complaint  is  unnecessary  in  suit 
to  quiet  title  where  defendant  relies  upon 
title  in  himself,  as  issue  on  title  is  Joined 
by  complaint  and  answer,  and  if  judgment 
be  for  defendant  it  is  an  estoppel  as  to 
title  which  protects  him  as  well  as  decree 
in  his  favor. — Wilson  v.  Madison,  55  Cal. 
5,  8. 

110.  In  action  to  quiet  title  where  de- 
fendant claimed  to  be  owner  by  virtue  of 
execution  sale  against  equitable  owner  and 
further  that  only  interest  of  plaintiff  In 
property  was  conveyance  as  indemnity 
against  claim  which  never  accrued,  he.  may 
properly  set  these  matters  up  in  cross- 
complaint  and  have  rights  of  all  parties 
interested  in  property  determined  by 
court. — Winter  v.  McMillan,  87  Cal.  256, 
266,    23    Am.    St.    Rep.    243,    26    Pac.    407. 

111.  Reconveyance  and  account  In  action 
to  reform  conveyance* — In  action  to  ad- 
judge defendant  has  no  claim  to  certain 
property  and  to   reform   conveyance    there- 


tofore made,  defendant  may  by  cross-com- 
plaint set  up  conveyance  was  in  fact 
mortgage  and  such  equities  which  entitle 
him,  if  established  by  proof,  to  account  and 
reconveyance;  these  matters  being  related 
to  and  connected  with  subject  of  action 
as  set  forth  in  complaint,  and  affecting 
property  to  which  action  relates,  and  also 
relating  to  transaction  on  which  action 
was  brought. — Col  ton  L.  W.  Co.  v.  Ray  nor, 
57  Cal.   588,   692. 

112.  RecroM-demand  of  plaintiff  to  claim 
of  defendant  set  up  by  way  of  cross-com- 
plaint may  be  given  in  evidence  without 
having  been  pleaded. — Hart  v.  Cooper,  47 
Cal.  77,  79. 

IIS.  Replevin— A«  affecting  other  prop- 
erty.— In  replevin  subject-matter  of  litiga- 
tion necessarily  consists  only  of  property 
mentioned  in  complaint  and  it  is  not  com- 
petent for  defendant  by  his  answer  to  intro- 
duce new  and  distinct  subject-matter  of  . 
litigation  by  claiming  of  plaintiff  the  re- 
lease and  return  of  other  and  distinct  prop- 
erty, even  though  he  present  such  case  as 
would  have  enabled  him  to  recover  in  in- 
dependent action. — Lovensohn  v.  Ward,  45 
Cal.  8,  10. 

114.  Separate     caoses    of    action     or    of 

cross-complaint  should  be  separately  stated 
in  separate  counts  in  single  pleading  and 
not  in  several. — Doyle  v.  Franklin,  40  Cal. 
106,  110;  Van  Bibber  v.  Hilton,  84  Cal.  585. 
586,  24  Pac.  308,  598. 

115.  Service  of  cross-complaint— Shoo  id 
be  made  on  plaintiff,  but  where  no  right 
of  plaintiff  has  been  prejudiced  by  omission 
to  serve  him,  Judgment  will  not  be  re- 
versed because  of  it,  especially  where  all 
matters  of  substance  charged  In  cross- 
complaint,  are  pleaded  affirmatively  in  de- 
fendant's answer  which  was  served  on 
plaintiff,  so  that  latter  meets  in  prosecu- 
tion of  his  own  action  every  issue  which 
would  have  been  tendered  him  had  he  been 
served  also  with  cross-complaint. — Macken- 
zie v.'  Hodgkin,  126  Cal.  591,  595,  77  Am.  St. 
Rep.  209,  59  Pac.  36. 

116.  Where  cross-complaint  prays  de- 
fendant be  barred  and  foreclosed  of  all 
right,  claim  or  equity  of  redemption  in 
premises  affected,  it  must  be  served  on 
that  defendant,  notwithstanding  cross-com- 
plaint does  not  allege  that  particular  de- 
fendant claimed  any  Interest  in  premises, 
and  does  ask  some  affirmative  relief  against 
him. — Houghton  v.  Tibbets,  126  Cal.  67,  60, 
68  Pac.  318. 

117.  Cross-complaint  affecting  interest  of 
defaulting  defendants  must  be  served  upon 
them. — Hibernia  Sav.  &  L.  Spc.  v.  Clarke, 
110  Cal.   27,  32,   42  Pac.   425. 

118.  Answer  seeking  affirmative  relief 
asrainst  co-defendant  must  be  served  upon 
such  co-defendant. — Hibernia  S.  &  L.  Soc 
v.  Fella,  54  Cal.  598,  599. 

110.  Same— On  attorney  of  plaintiff— Ef- 
fect  of.-*-The   service    of  a   cross-complaint 
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upon  the  attorney  for  the  plaintiff  starts 
the  running  of  the  time  for  pleading  there- 
to.— Ritter  v.  Braash,  11  Cal.  App.  258,  260, 
104  Pac.  592. 

120.  Same  — Proof  of  service  of  cross- 
complaint  on  "W.  F.  Curtis"  is  not  sufficient 
to  sustain  default  judgment  thereon  against 
"William  T.  Curtis."— Houghton  v.  Tibbets, 
126   Cal.   57,  59,   58  Pac.   818. 

121.  Service  of  cross-complaint,  where 
defendants  thereto  make  default,  must  be 
shown  by  Judgment-roll. — White  v.  Patton, 
87  Cal.  151,  154,  25  Pac.  270. 

122.  Set-off  and  counter-claim— In  gen- 
eral.— When  by  reason  of  the  special  char- 
acter of  an  asserted  set-off  it  appears  that 
in  no  particular  can  the  rights  of  any  party 
interested  in  the  assets  be  affected  by  its 
allowance,  or  when  the  estate  is  solvent  and 
able  to  pay  all  claims  against  it,  Including 
the  allowed  claims  of  a  defendant  asserting 
it  as  a  set-off,  the  courts  in  the  first  in- 
stance do  not,  and  in  the  latter  should  not, 
apply  the  strict  rule  of  mutuality  to  pre- 
vent the  allowance  of  the  set-off. — People 
v.  California  Safe  Deposit  &  Trust  Co.,  168 
Cal.  241,  L.  R.  A.  1915A,   299,  141  Pac.  1181. 

As  to  counter-claim  and  act-off  generally, 

see,  ante,  8  438  and  note. 

123.  Where  the  allegations  of  a  counter- 
claim are  treated  by  all  parties  and  by  the 
court  as  being  still  in  the  case,  notwith- 
standing the  sustaining  of  a  demurrer  to 
the  answer,  they  will  be  so  considered  on 
appeal. — Placerville  Gold  Min.  Co.  v.  Beal, 
168  Cal.  682,   144  Pac.   748. 

124.  Where  a  power  .company  has  pur- 
chased mortgaged  property  without  assum- 
ing the  payment  of  the  encumbrance,  and 
an  action  is  brought  against  it  and  others 
to  foreclose  the  mortgage,  wherein  no  per- 
sonal or  deficiency  judgment  is  asked 
against  the  power  company,  its  claim  for 
water  furnished  by  it  to  the  plaintiff  is  not 
a  proper  subject  of  counter-claim. — Placer- 
ville Gold  Min.  Co.  v.  Beal,  168  Cal.  682,  144 
Pac.  748. 

125.  The  right  of  the  plaintiff  in  such 
case  to  object  to  the  counter-claim  is  not 
waived  by  its  counsel  admitting  the  truth 
of  the  allegations  therein,  and  consenting 
that  the  amount  thereof,  without  interest, 
be  treated  simply  as  an  offset  on  the  mort- 
gage debt,  but  not  as  a  basis  for  a  money 
judgment  against  the  plaintiff. — Placerville 
Gold  Min.  Co.  v.  Beal,  168  Cal.  682,  144  Pac. 
748. 

126.  A  money  demand  upon  the  part  of 
a  subsequent  grantee  of  a  mortgageor,  who 
has  not  assumed  payment  of  the  mortgage 
debt  and  against  whom  no  personal  Judg- 
ment Is  asked,  is  not  a  proper  counter-claim 
in  an  action  to  foreclose  the  mortgage. — 
Placerville  Gold  Min.  Co.  v.  Beal,  168  Cal. 
682,  144  Pac.  748. 

127.  In  an  action  on  promissory  notes, 
given  for  the  purchase-price  of  certain  ter- 
ritorial   rights    under    patents    owned    by 


the  plaintiff,  a  claim  for  damages  for  fraud 
In  procuring  the  making  of  the  contract  of 
purchase  and  sale  may  be  set  up  as  a 
counter-claim. — American  Sign  Co.  v.  Elec- 
tro-Lens Sign  Co.,  211  Fed.  196. 

128.  Summon*— Need  not  be  Issued  on 
cross-complaint. — Time  for  serving  cross- 
complaint  is  not  fixed  by  statute.  It  should 
be  served  within  reasonable  time,  and  what 
is  reasonable  time  will  be  determined  by 
trial  court  in  its  discretion. — Culmer  v. 
Caine,  22  Utah  216,  228,  61  Pac.  1008. 

129.  Issuance  of  summons  on  cross-com- 
plaint is  not  in  express  terms  required  by 
statute,  but  such  notice  as  is  required  by 
statute — service  of  cross-complaint  —  must 
be  given  and  until  cross-complaint  be  served 
on  parties  affected  thereby  court  has  no 
jurisdiction  to  adjudicate  upon  or  determine 
the  same. — White  v.  Patton,  87  Cal.  151,  154, 
25  Pac.   270. 

130.  Where  defendants  to  cross-com- 
plaint are  parties  to  action,  issuance  and 
service  on  them  of  process  is  not  necessary. 
Service  of  cross-complaint  itself  is  all  that 
is  necessary. — Rodgers  v.  Parker,  136  Cal. 
313,  315,  68  Pac.  975. 

131.  Surplusage— When    considered    as. — 

Where  denials  and  affirmative  matter  set 
up  in  answer  are  sufficient  to  justify  and 
support  finding  of  court,  so-called  cross- 
complaint  may  be  rejected  as  surplusage. 
— Vance  v.  Smith,  124  Cal.  219,  221,  56  Pac. 
1081. 

132.  Setting  up  of  title  In  defendant 
after  denying  allegations  of  complaint  in 
ejectment  amounts  to  nothing  more  than 
denial  of  plaintiffs  title;  such  affirmative 
matter  does  not  constitute  pleading  and 
cross-complaint,  and  no  denial  thereof  is 
necessary  by  plaintiff. — Phillips  v.  Hagart, 
113  Cal.  562,  564,  64  Am.  St.  Rep.  369,  45 
Pac.  843. 

133.  Pleading  called  cross-complaint,  but 
merely  setting  up  junior  mortgage  and  ask- 
ing application  of  residue  of  proceeds  of 
sale  to  satisfaction  thereof,  may  be  treated 
by  court  simply  as  an  answer,  and  does  not 
bar  such  defendant  from  afterwards  bring- 
ing action  to  foreclose  his  mortgage. — Pauly 
v.  Rogers,  121  Cal.  294,  297,  63  Pac.  808. 

184.  Tort  — In  actions  of.  —  Cross-com- 
plaint seeking  affirmative  relief  can  not  be 
made  in  action  of  tort. — Heilbron  v.  Kings 
River  &  F.  C.  Co.,  76  Cal.  11,  16,  17  Pac. 
933. 

As  to  counter-claim  in  actions  sounding 
In  tort,  see,  ante,  9  488,  note  pars.  29-48. 

135.  The  expression  "the  action  is  one 
in  tort,  and  no  affirmative  relief  could  be 
granted"  found  in  Heilbron  v.  Kings  River 
&  F.  C.  Co.,  76  Cal.  11,  15,  17  Pac.  933,  is  in 
conflict  with  express  provision  of  this  sec- 
tion, If  construed  as  meaning  •  that  in  no 
case  of  action  for  tort  cross-complaint 
would  be  proper  or  affirmative  relief  be 
granted.  The  expression  was  not  neces- 
sary to  decision  of  case  and  to  that  extent 
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case    is    overruled. — Van    Bibber    v.    Hilton, 
84  Cal.   585,   589,  24  Pac.  308,  598. 

'  136.  Trespass  In  action  for  personal  prop- 
erty. —  Cross-complaint  or  counter-claim, 
founded  upon  damage  to  real  property,  can 
not  be  pleaded  to  complaint  for  recovery 
of  personal  property. — Glide  v.  Kayaer,  142 
Cal.  419,  420,  76  Pao.  SO. 


137.  Unliquidated  damages*— Where  prin- 
cipal and  cross-claims  are  based  upon  same 
contract  both  may  be  considered  in  same  ac- 
tion however  damages  may  be  unliquidated, 
and  if  Jury  find  balance  In  favor  of  defend- 
ant he  may  have  judgment  therefor  unless 
plaintiff  come  to  principal  claim  by  assign- 
ment.— Stoddard  T.  Trtadwell,  26  Cal.  294, 
109. 


CHAPTER  V. 

DEMURRER  TO  ANSWER. 
§  443.    When  plaintiff  may  demur  to  answer.     §  444.    Grounds  of  demurrer. 

§443.    WHEN  PLAINTIFF  MAY  DEMUR  TO  ANSWER.    The  plaintiff 

may  within  ten  days  after  the  service  of  the  answer  demur  thereto,  or  to  one 

or  more  of  the  several  defenses  or  counterclaims  set  up  therein. 

History:  Enacted  March  11,  1872,  founded  upon  |  50  of  Practice 
Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  301;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  134,  act 
held  unconstitutional,  see  history,  §  5  ante;  amendment  approved 
March  20,  1907,  Stats,  and  Amdts.  1907,  p.  706,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  440. 


DEMURRER  TO  ANSWER. 

1.  Admissions  by  demurrer. 

2.  Construed — Applicable  to  original  pleading 

and  not  to  pleadings  amended  at  trial. 

3.  Same  —  Authorizes   plaintiff  to   demur  to 

counter-claim. 

4.  Disposal  of  demurrer. 

5.  Same — Trial  of  cause  while  demurrer  to  an- 

swer is  pending. 

6.  Scope  of  inquiry. 

7.  Striking  out  allegations — Proper  when. 

8.  Same — Error  is  harmless  when. 

1.  Admissions  by  demurrer. — Demurrer  to 
answer  admits  not  only  facts  alleged  there- 
in, but  also,  for  purpose  of  determining: 
sufficiency  of  answer,  that  facts  alleged 
in  complaint  which  are  denied  in  answer 
form  no  part  of  plaintiff's  cause  of  action 
and  are  not  to  be  regarded  by  court. — 
Sheward  v.  Citizens'  W.  Co.,  90  Cal.  636. 
639,  27  Pac.  439.  See  State  v.  Freeman 
(Kan.  Oct.  27,  1900),  62  Pac.  717,  718;  Soule 
v.  Seattle.  6  Wash.  315,  33  Pac.  384,  1080. 

2.  Construed  —  Applicable  to  original 
pleading:  and  not  to  pleadings  amended  at 
trial  or  during  its  progress.  Court  has  same 
right  to  exercise  its  discretion  to  determine 
time  within  which  answer  or  demurrer 
shall  be  filed  to  amended  pleading  which  it 
allows  as  in  determining  whether  it  will 
allow  such  amended  pleading,  and  unless 
it  appear  that  answer  to  amended  complaint 
is  subject  to  demurrer  and  that  plaintiff 
could  have  derived  same  advantage  by  de- 
murring to  it  he  can  not  be  said  to  have 


been  deprived  of  any  right  because  he  was 
not  granted  time  in  which  to  determine 
whether  he  will  demur. — Schultz  v.  McLean, 
109  Cal.  437,  448.  42  Pac.  557. 

As  to  admissions  by  demurrer  to  com- 
plaint, see,  ante,  9  431  and  note. 

S.  Same— Authorises  plaintiff  to  demnr  to 
counter-claim  set  up  in  answer. — Bliss  v. 
Sneath,  119  Cal.  526,  529,  51  Pac.  848. 

4.  Disposal  of  demurrer. — Where  record 
does  not  show  that  demurrer  to  answer  was 
disposed  of,  judgment  in  favor  of  plaintiff 
is  irregular. — Huse  v.  Moore,  20  Cal.  115, 
116.  Se9  Fischer  v.  Hanna.  8  Colo.  App.  471, 
488,  47  Pac.  303. 

5.  Same— Trial  of  cause  while  demnrrer 
to  answer  Is  still  pending  amounts  only  to 
irregularity  which  will  not  Justify  granting 
of  new  trial. — Calderwood  v.  Tevis,  23  Cal. 
385,    336. 

6.  Scope  of  Inquiry. — General  demurrer, 
though  challenging  sufficiency  of  answer, 
is  on  request  to  be  carried  back  to  first  de- 
fective pleading,  and  sufficiency  of  com- 
plaint will  be  tested. — Board  of  Commis- 
sioners v.  Long,  8  Colo.  438,  8  Pac.  923,  924; 
Tribune  P.  &  B.  Co.  v.  Barnes,  7  N.  D.  591, 
sub  nom.  Knight  v.  Barnes,  75  N.  W.  904. 

Aa  to  scope  of  Inquiry  on  demnrrer  to 
complaint*  see,  ante,  {431  and  note  pars.  99- 
111. 

7.  Striking  ont  allegations  —  Proper 
when. — It  is  proper  to  strike  out  an  allega- 
tion In  an  answer  to  a  verified  cross-com- 
plaint, which  allegation  consists  of  a  mere 
general  denial  of  each  and  every  allegation 
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of  a  specified  paragraph  In  the  cross-com- 
plaint.— KInard  v.  Kaelin,  22  Cal.  App.  883, 
134  Pac.  370. 

8.     Same— Error  is    harmless   when. — Er- 
ror  in   striking  out  an  allegation  of  pay- 


ment in  an  answer  is  harmless  if  both  par- 
ties and  the  court  thereafter  proceed  upon 
the  theory  that  the  alleged  payment  is  a 
material  issue. — Kinard  t.  Kaelin,  22  Cal. 
App.  388,  134  Pac.  870. 


§  444.    GROUNDS  OF  DEMURRER.    The  demurrer  may  be  taken  upon  one 
or  more  of  the  following  grounds  : 

1.  That  several  causes  of  counter-claim  have  been  improperly  joined,  or  not 
separately  stated; 

2.  That  the  answer  does  not  state  facts  sufficient  to  constitute  a  defense  or 
counter-claim ; 

3.  That  the  answer  is  ambiguous; 

4.  That  the  answer  is  unintelligible;  or 

5.  That  the  answer  is  uncertain. 

History:  Enacted  March  llf  1872;  amended  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  134,  act  held  uncon- 
stitutional, see  history,  5  6  ante;  amendment  approved  March  20, 
1907,  Stats,  and  Amdts.  1907,  p.  707,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  440. 

GROUNDS  OF  DEMURRER  TO  ANSWER 

—WAIVER. 

1.  Cross-complaint — Sustaining    demurrer 

to — Harmless  error  when. 

2.  Grounds  —  Failure  to  state  counter- 

claim. 

3,4.  Same— Failure  to  state  defense. 

5.  Same — Failure  to  state  separately  two 

separate  defenses. 

6.  Same — Inconsistent  allegations  or  de- 

nials can  not  be  objected  to  by. 

7,8.  Same — Uncertainty  in  denial. 

9-11.  Sufficiency — In  general. 

12, 13.  Same^-Demurrer  does  not  lie  to  por- 
tion of  defense. 

14.  Same — Demurrer  denominating  answer 

as  defense  instead  of  counter-claim. 

15.  Same — Demurrer  indefinitely  stated. 

16.  Same  —  Demurrer  to  answer  setting 

upon  one  defense  can  not  separate  it 
into  two  defenses. 

17.  Same — Demurrer   to   counter-claim   on 

statute  of  limitations. 

18-  20.  Same — Demurrer  to  whole  answer. 

21.  Same — Joint  demurrer. 

22.  Sustaining— Effect  of. 

23.  Same — To  part  of  answer. 

24.  Waiver  of  demurrer — Filing  answer  to 

cross-complaint. 

25.  Same  —  Proceeding   to   trial  without 

hearing  on  demurrer. 

26.  Waiver  of  error  in  ruling. 
27,28.  Waiver  of  objections. 

29.  Same — Criticisms  on  form. 

30.  Same — Inconsistent  defenses. 

31.  Same — Sufficiency    of   general   allega- 

tion of  fraud. 

32.  Same — Uncertainty. 


1.  Cross-complaint— Sustaining  demurrer 
to— Harmless  error  whem, — The  sustaining 
of  a  demurrer  to  the  cross-complaint  of  one 
of  the  defendants,  if  error,  is  harmless,  if 
the  demurrer  of  another  party  to  the  cross- 
complaint  is  overruled  and  all  the  issues 
raised  by  the  cross-complaint  are  tried  and 
determined. — Sociedade  Do  Espirito  Santo  v. 
Santa'  Clara  Valley  Bank,  24  Cal.  App.  592, 
141  Pac.  1064. 

2.  Grounds  —  Failure  to  state  counter- 
claim.— Demurrer  to  counter-claim  may  be 
made  on  ground  that  it  does  not  state  facts 
sufficient  to  constitute  counter-claim.  «— 
Bliss  v.  Sneath,  119  Cal.  526,  529,  61  Pac. 
848. 

As  to  abounds  of  demurrer  to  complaint, 

see,  ante,   8  430  and  note. 

3.  Same  — Failure     to     state     defense. — 

Pleading  to  be  subject  to  demurrer  on 
ground  that  it  does  not  state  facts  suffi- 
cient to  constitute  defense,  must  present 
defects  so  substantial  in  their  nature  and 
so  fatal  in  their  character  as  to  authorize 
the  court  to  say,  taking;  all  facts  to  be  ad- 
mitted, that  they  furnish  no  cause  of  action 
whatever. — Herfort  v.  Cramer,  7  Colo.  483, 
4  Pac.  896,  898. 

4.  Answer  denying;  that  plaintiff  is  owner 
of  property  in  an  action  of  replevin  is  suffi- 
cient against  general  demurrer. — Carman  v. 
Ross,  64  Cal.  249,  29  Pac.  510. 

5.  Same— Falling  to  state  separately  two 
separate  defenses  is  not  cause  for  demurrer 
under  this  section  and  such  defect  can  be 
reached  only  by  motion  to  strike  out  or 
some  other  appropriate  proceedings.  — 
Hagely  v.  Hagely,  68  Cal.  848,  349,  9  Pac. 
305. 

6.  Same— Inconsistent  allegations  or  de- 
nials—-Can  not  be  objected  to  by  demurrer. 
— Caldwell  v.  Ruddy,  2  Idaho  5,  1  Pac.  339, 
340. 
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7.  Same— Uncertainty  In  denial  in  an  an- 
swer la  ground  of  demurrer. — Harney  v. 
McLeran,  66  Cal.  34,  36,  4  Pac.  884.  See 
Denver  &  N.  O.  C.  Co.  v.  Stout,  8  Colo.  61, 
5  Pac.  627,  628. 

8.  Where  it  is  impossible  to  determine 
from  answer  what  proportion  of  it  was  in- 
tended to  constitute  legal  defense  to  cause 
of  action  averred  in  complaint  and  what 
portion  was  intended  as  cross-complaint,  it 
is  bad  for  ambiguity. — O'Connor  v.  Frasher, 
53  Cal.  435,  436. 

t.  Sufficiency— In  general. — Demurrer  to 
counter-claim  specifying  objection  to  an- 
swer in  language  of  statute  is  sufficient. 
— Power  v.  Sla,  24  Mont.  243,  61  Pac.  468, 
472. 

As  to  sufficiency  of  demurrer  to  complaint, 

see,  ante,  §  431  and  note. 

10.  Demurrer  to  several  defenses  con- 
tained in  answer  which  were  so  connected 
that  it  was  difficult  to  separate  them  on 
ground  that  they  did  not  constitute  defense 
is  sufficient  to  present  such  issue.  —  Bon 
Homme  Co.  v.  Berndt,  15  S.  D.  494,  90  N.  W. 
147. 

11.  Demurrer  to  an  answer  reciting  that 
plaintiff  demurs  to  defendant's  answer  in 
one  paragraph  and  in  second  plaintiff  de- 
murs to  further  answer  of  defendant  fol- 
lowing language  of  defendant  in  stating 
second  defense,  is  not  general  demurrer  to 
both  defenses  but  attacks  singly  second  de- 
fense as  well  as  first. — Dobson  v.  Owens,  5 
Wyo.  325,  40  Pac.  442. 

12.  Same— Demarrer  does  not  He  to  por- 
tion of  defense. — Ferrier  v.  Ferrler,  64  Cal. 
23,  27  Pac.  960. 

13.  Demurrer  must  be  directed  to  whole 
of  pleading  or  to  count  or  separate  ground 
or  statement  of  cause  of  action  or  defense 
and  hence  demurrer  to  all  of  defendant's 
answer  which  occurs  after  certain  line  of 
page  should  have  been  overruled. — Locke  v. 
Peters,  65  Cal.  161,  162,  3  Pac.  657. 

14.  Same  —  Demurrer  denominating  an- 
swer  as    defense    Instead    of    counter-claim 

will  be  disregarded  where  both  counsel  and 
trial  court  treated  demurrer  as  an  attack 
on  pleading  as  counter-claim  instead  of  de- 
fense.— Power  v.  Sla,  24  Mont.  243,  61  Pac. 
468,  472. 

15.  Same  —  Demurrer  mo  Indefinitely 
stated  that  it  is  impossible  to  determine 
what  portion  of  answer  it  relates  to  will 
be  disregarded. — Carman  v.  Ross,  64  Cal. 
249,   29  Pac.  510. 

16.  Same  —  Demurrer  to  answer  netting 
upon  one  defense  can  not  separate  It  into 
two  defenses  and  demur  to  each  of  these 
alleged  defenses  separately.  Connected 
structure  of  pleading  can  not  thus  be  de- 
stroyed at  pleasure  of  pleader  and  its  dis- 
connected averments  separately  demurred 
to. — Herfort  v.  Cramer,  7  Colo.  483,  4  Pac. 
896,  898. 


008 


17.  Same— Demurrer  to  counter-claim  on 
statute  of  limitations  must  specify  ground 
of  demurrer  as  fully  as  demurrer  to  com- 
plaint on  this  ground,  and  judgment  in 
favor  of  counter-claim  which  appears  on 
its  face  to  have  been  barred  by  statute  will 
be  affirmed  if  statute  is  not  invoked  as  de- 
fense.—Bliss  v.  Sneath,  119  Cal.  526,  529,  51 
Pac.  848. 

18.  Same— Demurrer  to  whole  answer  is 

properly  overruled  if  any  allegations  there- 
in constitute  good  defense.— St.  Vrain  S.  Co. 
v.  Denver  U.  &  P.  R.  Co.,  18  Colo.  211, 
Pac.  827,  829;  Downing  v.  Haas,  33  Colo. 
344,  81  Pac.  33;  Ingersoll  v.  Davis,  14  Wyo. 
120,  82  Pac.  867. 

19.  Demurrer  to  whole  answer  was  im- 
properly sustained,  though  it  was  good  as 
against  counter-claim,  where  answer  also 
contained  denial  which  constituted  valid 
defense  to  action. — Eich  v.  Greeley,  112  Cal 
171,   173,   44  Pac.  483. 

20.  Plea   of   fraud   stated   in   addition   to 
denial    of   plaintiff's    ownership    which   was 

.  not  separately  stated  and  was  insufficiently 
pleaded  renders  whole  answer  demurrable 
on  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  defense  or  that  it  was 

ambiguous,    uncertain    or    unintelligible. 

Sukeforth  v.  Lord,  87  Cal.  399,  405,  25  Pac 
497. 

21.  Same  Joint  demurrer  to  answer  by 
both  plaintiffs  must  be  overruled  if  answer 
states  defense  or  counter-claim  against 
either  of  plaintiffs.— Neumann  v.  Moretti,  146 
Cal.  25,  79  Pac.  510,  511. 

22.  Sustaining  —  Effect  of — Objection  to 
subsequent  proceedings  by  defendant 
against  whose  answer  in  contest  to  pur- 
chase swamp  land  demurrer  had  been  sus- 
tained can  not  be  considered  because  he  was 
not  affected  by  them  in  any  way. — Ramsey 
v.  Flournoy,  68  Cal.  260,  262. 

23.  Same — To  part  of  answer.  —  Where 
demurrer  was  sustained  to  part  of  answer, 
so  far  as  it  attempted  to  set  up  defense  to 
plaintiff's  right  of  action,  such  ruling  will 
be  held  to  have  amounted  to  overruling  of 
demurrer  merely  where  facts  so  alleged  do 
not  set  up,  or  attempt  to  set  up,  defense 
to  action,  but  merely  showing  equitable 
right  of  defendant. — Laurent  v.  Lanning,  32 
Ore.  11,  51  Pac.  80. 

24.  Waiver  of  demurrer— Filing  answer 
to  cross-complaint  waives  demurrer  pre- 
viously filed  thereto. — Booth  v.  Chapman,  59 
Cal.  149,  152. 

As  to  waiver  of  demurrer  to  complaint, 

see,  ante,  §  434  and  note  pars.  87,  88. 

25.  Same  —  Proceeding  to  trial  without 
hearing  on  demurrer  waives  demurrer  to 
answer. — Pincher  v.  Malcolmson,  96  Cal.  88, 
42,  30  Pac.  835.  See  McCarthy  v.  Yale,  39 
Cal.  585,  586;  Wilcox  v.  Lang,  78  Cal.  118, 
125,   20  Pac.  297. 

20.  Waiver  of  error  In  ruling. — Piling  in 
amended  answer  after  ruling  sustaining  do* 
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murrer  to  first  answer,  defendant  waives 
his  right  to  assign  error  on  ruling:  sustain- 
ing; demurrer. — Sylvester  v.  Craig;,  18  Colo. 
44,  31  Pac.  387,  388.  See  Heaton  v.  Myers,  4 
Colo.   59. 

27.  Waiver  of  objections. — Objections  to 
an  answer  must  be  taken  in  trial  court 
where  amendment  may  be  made,  and. may 
not  be  raised  for  first  time  on  appeal. — 
White  v.  San  Rafael  &  S.  Q.  R.  Co.,  50  Cal. 
417.  419. 

Aa  to  waiver  of  objection*  to  complaint, 

see,   ante,    9  434   and  note   pars.    80-88. 

28.  Trial  of  case  without  objection  to 
sufficiency  of  answer,  waives  such  objec- 
tion, though  answer  should  have  been 
amended  at  trial. — Moore  v.  Campbell,  72 
Cal.    251,   13   Pac.   689,   790. 

20.  Same— Criticism*  on  form  in  which 
denials  or  defenses  are  coached  must  be 
presented  first  in  trial  court,  and  plaintiff 


is  not  permitted  for  first  time  to  assume 
insufficiency  of  answer  of  appellate  court. 
— Green  v.  Lake  Superior  &  P.  F.  Co.,  46 
Cal.    408,   409. 

30.     Same  —  Inconsistent      defenses      are 

waived  if  not  objected  to  by  demurrer  or 
motion  to  strike. — Uridias  v.  Morrell,  25  Cal. 
31,  87.     See  Klink  v.  Cohen,  13  Cal.  623. 

81.  Same— Sufficiency  of  general  allega- 
tion of  frand  in  answer  is  waived  by  plain- 
tiff's going:  to  trial  without  taking  any 
exception  to  answer  on  such  ground. — King 
v.  Davis,  34  Cal.  100,  106;  Lee  v.  Figg,  37 
Cal.  328,  335,  99  Am.  Dec.  271;  Hutchings 
v.  Castle,  48  Cal.  152,  156;  Bull  v.  Ford,  66 
Cal.  176,  4  Pac.  1175;  Sukeforth  v.  Lord, 
87  Cal.  399,  403,  25  Pac.  497. 

82.  Same— Uncertainty  in  denial  in  an- 
swer is  waived  by  failure  to  demur  there- 
for.— Harney  v.  McLeran,  66  Cal.  34,  36,  4 
Pac.  884. 


CHAPTER  VI. 

VERIFICATION  OF  PLEADINGS. 


§  446.     Verification   of  pleadings. 

|  447.  Copy  of  written  instrument  contained 
in  complaint  admitted,  unless  an- 
swer is  verified. 


§  448.  When  defense  is  founded  on  written 
instrument  set  out  in  answer,  its 
execution  admitted,  unless  denied  by 
plaintiff  under  oath. 

§  449.  Exceptions  to  rules  prescribed  by  two 
preceding  sections. 


§446.  VERIFICATION  OF  PLEADINGS.  Every  pleading  must  be  sub* 
scribed  by  the  party  or  his  attorney;  and  when  the  complaint  is  verified,  or 
when  the  state,  or  any  officer  of  the  state,  in  his  official  capacity,  is  plaintiff, 
the  answer  must  be  verified,  unless  an  admission  of  the  truth  of  the  complaint 
might  subject  the  party  to  a  criminal  prosecution,  or,  unless  an  officer  of  the 
state,  in  his  official  capacity,  is  defendant. 

[Affidavit  of  verification— What  to  contain  and  by  whom  made.]  In  all  cases 
of  a  verification  of  a  pleading,  the  affidavit  of  the  party  must  state  that  the 
same  is  true  of  his  own  knowledge,  except  as  to  the  matters  which  are  [tl  herein 
stated  on  his  information  or  belief,  and  as  to  those  matters  that  he  believes  it 
to  be  true;  and  where  a  pleading  is  verified,  it  must  be  by  the  affidavit  of  a 
party,  unless  the  parties  are  absent  from  the  county  where  the  attorney  has 
his  office,  or  from  some  cause  unable  to  verify  it,  or  the  facts  are  within  the 
knowledge  of  the  attorney  or  other  person  verifying  the  same.  * 

[Verification  other  than  by  party.]  When  the  pleading  is  verified  by  the 
attorney,  or  any  other  person  except  one  of  the  parties,  he  must  set  forth  in 
the  affidavit  the  reasons  why  it  is  not  made  by  one  of  the  parties. 

[Verification  by  corporation — How  made.]  When  a  corporation  is  a  party. 
the  verification  may  be  made  by  any  officer  thereof. 
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[When  complaint  need  not  be  verified.]  When  the  state,  or  any  county 
thereof,  or  any  officer  of  the  state,  or  of  any  county  thereof,  in  his  official 
capacity  is  plaintiff,  the  complaint  need  not  be  verified. 

History:      Enacted  March  11,   1872,  founded  upon  5§51,  52    55  of 
Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901  Stats 
and  Amdts.  1900-1,  p.  134,  act  held  unconstitutional,  see  history    ft  5 
"^  amendment  approved  March  20,  1907,  Stats,  and  Amdts.  1907. 
p.  707,  Kerr's  Stats,  and  Amdts.  1906-7.  p.  440.  -~«ui».  xwlf 

36.  Same — Complaint   in   action   to   fore- 
close mechanics'  lien. 

37.  Same — Petition  for  habeas  corpus. 

38.  Object  of  verification. 
39-  42.  Sufficiency  of  verification — In  general. 

43.  Same — By  agent. 

44.  Same — By  assignor  of  plaintiff. 
45-47.  Same— By  attorney. 
48,  49.  Same — By  co-party. 
50, 51.  Same — By  officer  of  corporation. 

52.  Same — By  one  not  signing  as  party — 
Accusation  to  procure  disbarment. 

53.  Same— By  other  than  party— Need  not 
state  reasons,  when. 

54,55.  Same — Charge  of  unprofessional  con- 
duct—Under Dental  Act— Verifica- 
tion sufficient  when. 

56.  Same — Same— Same — Constitutionality 
of  Dental  Act. 

57.  Same — Exhibits    consisting    of   plead- 
ings and  proceedings  in  action. 

58-  60.  Same — On  information  and  belief. 

61.  Same— Same — Verification  of  petition 
'  in  insolvency. 

62.  Same — Beading  complaint. 

63.  Waiver  of  defective  verification. 

64.  Waiver  of  want  of  verification. 

L     IN  GENERAL. 

1.  Ulceration  la  complaint — On  informa- 
tion und  belief— Sufficiency  of.— Where  th* 
complaint  alleges,  as  to  a  material  fact, 
that  plaintiff  is  informed  and  believes  and 
therefore  alleges  the  fact  to  be,  etc.,  this 
constitutes  an  allegation  on  information 
and  belief  of  sufficient  facts  to  constitute 
a  cause  of  action,  under  the  provisions  of 
the  above  section.— Buxton  v.  International 
Indemnity  Co.,  —  Cal.  App;  — ,  191  pac.  g4> 
following  McDermont  v.  Anaheim  Union 
Water  Co.,  124  Cal.  112,  115.  56  Pac.  779. 

2.  Complaint  not  «!ffned — Waiver  of  ■!*- 
nature.  —  An  objection  that  the  complaint 
was  not  signed  by  the  plaintiff  or  his  at- 
torney is  waived  where  the  objection  is  not 
made  in  the  trial  court. — Hellings  v.  Wright. 
29  Cal.  App.   619,  156  Pac.  365. 

Aa  to  algnatnrc  to  complaint,  see  para. 
10-14,  this  note. 

8.  Complaint  verified— Answer  unverified 
— Dlflreg-arded  and  treated  as  shanu — An  un- 
verified answer  to  a  verified  complaint  may- 
be disregarded  and  treated  as  sham  upon  a 
motion    for    judgment    on    the    pleadings. 


VERIFICATION  OF  PLEADINGa 
I.  In  General,  1-14. 
II.  Verification,  15-64. 

I.  In  General. 

1.  Allegation  in  complaint — On  informa- 

tion and  belief--Sufficiency  of. 

2.  Complaint  not  signed — Waiver  of  sig- 

nature. 

3.  Complaint  verified — Answer  unverified 

— Disregarded  and  treated  as  sham. 

4.  Same — Same — Motion  for  judgment  on 

pleadings. 

5, 6.  Same — Same — Motion  to  strike. 

7.  Construction   of  section — Allows  com- 
plaint on  information  and  belief. 

8,  9.  Same — Requires  written  pleadings. 

10.  Signature — By  associate  counsel. 

11.  Same — By  attorney  in  fact. 

12.  Same — Printing  attorney's  name. 
13, 14.  Same — Subsequent  insertion. 

n.  Verification. 

15.  As  to  construction  of  section — Appli- 

cable solely  to  pleadings. 

16.  Same — Does  not  relate  to  verification 

on  information  and  belief  only. 

17.  Authority  to  take  verification — County 

recorders. 

18.  Same — District  attorney. 

19.  Effect  of  verification. 

20.  "Except  as  to  matters  stated  on  in- 

formation  and   belief" — The   aver- 
ments being  positive. 

21.  Necessity  for  verification — In  general. 
22-  24.  Same — Answer. 

25.  Same — Same — Admission  by  failure  to 

verify. 

26.  Same — Same — Each  defense  relied  on 

should  be  verified. 

27.  Same — Same  —  In   condemnation    pro- 

ceedings by  county. 

28.  Same — Same  —  Proper  practice  where 

answer  is  unverified. 

29.  Same — Same — Reverification. 
30-  32.  Same— Same — Subsequent  verification. 

33.  Same — Same — Where  complaint  is  un- 

verified. 

34.  Same — Same  —  Waiver  of  verification 

of  answer. 

35.  Same — Claim  of  lien  for  material  fur- 

nished. 
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Consolidated  Music  Co.  v.  Morrison,  SO  Cal. 
App.  803,  158  Pac.  342. 

See  pars.  22,  et  seq.,  this  note. 

4.  Same— Same— Motion  for  judgment  oa 
pleadings. — Where  an  unverified  answer  is 
filed  to  a  verified  complaint,  a  motion  for 
judgment  on  the  pleadings  without  a  pre- 
liminary motion  to  strike  the  answer  from 
the  files,  Is  proper. — Bittleston  Law  &  Col- 
lection Agency  v.  Howard,  172  Cal.  367,  156 
Pac.  515. 

5.  Same  —  Same  —  Motion     to     strike.  — 

Where  a  verified  complaint  is  served  and 
the  answer  is  unverified  the  plaintiff  is  en- 
titled to  have  the  answer  stricken  out  on 
motion  and  a  judgment  by  default  entered, 
or  in  the  absence  of  an  order  striking  out 
the  answer,  to  a  judgment  for  want  of  an 
answer. — Johnson  v.  Dixon  Farms  Co.,  29 
Cal.  App.  52,  155  Pac.  134. 

See  pars.  24,  et  seq.,  this  note. 

6.  It  is  not  a  rule  of  pleading  that  an 
unverified  answer  to  a  verified  complaint 
admits  all  of  the  allegations  of  the 
complaint  to  be  true  in  the  absence  of  a 
reasonable  objection  to  the  failure  of  the 
defendant  to  verify  his  answer;  the  remedy 
of  the  plaintiff  in  such  a  contingency  is  to 
move  the  trial  court  to  strike  out  the  an- 
swer or  for  judgment  upon  the  pleadings 
for  want  of  an  answer,  and  if  the  case 
goes  to  trial  and  Is  heard  and  determined 
upon  the  issues  purporting  to  have  been 
raised  by  the  pleadings  of  the  parties  with- 
out a  previous  objection  upon  the  part  of 
the  plaintiff  to  lack  of  verification  of  the 
defendant's  answer,  the  defect  will  be 
deemed  to  have  been  waived. — Hill  v.  Merle 
&  Co.,  29  Cal.  App.  473,  156  Pac.  981. 

7.  Construction  of  section— Allow*  com- 
plaint on  Information  and  belief. — Where 
allegations  of  complaint  relate  to  facts, 
truth  of  which  is  particularly  within  knowl- 
edge of  defendants,  there  can  be  no  valid 
objection  to  their  being  based  upon  Infor- 
mation and  belief.  This  section  seems  to 
contemplate  that  averments  of  pleading 
may  be  so  based.  Fact  that  records  of  de- 
fendant, a  corporation,  were  open  to  inspec- 
tion of  plaintiff  does  not  affect  this  rule, 
for  reason  that  such  records  may  be  con- 
tradicted if  they  do  not  speak  truth. — 
McDermont  v.  Anaheim  Union  Water  Co., 
124  Cal.  112,  115,  66  Pac.  779. 

As  to  construction,  see,  also,  pars.  15,  16, 
this  note. 

8.  Same— Require*  written  pleadings. — 
The  provision  in  this  section  that  every 
pleading  must  be  subscribed  by  plaintiff  or 
his  attorney,  renders  it  necessary  that  all 
pleadings  shall  be  in  writing  or  printing, 
and  precludes  party  from  making  any  oral 
pleading  whatever. — People  ex  rel.  Gesford 
v.  Superior  Court,  114  Cal.  466,  475,  476, 
46  Pac  383. 

9.  Thus  stipulation  entered  on  minutes 
waiving  plea  of  statute  of  limitations  set 
up  in  answer  does  not  amount  to  amend- 


ment of  answer  so  as  to  render  finding  on 
such  issue  unnecessary. — Sprecfeels  v.  Ord, 
72  Cal.  86,  88,  13  Pac.  158. 

10.  Signature  — By    associate    counsel. — 

Where  name  of  attorney  who  first  appeared 
in  case  was  at  foot  of  answer  in  connec- 
tion with  name  of  other  counsel,  court  will 
not  determine  whether  signature  was  gen- 
uine or  put  there  by  associated  counsel 
without  any  express  authority,  and  hence 
court  did  not  err  in  refusing  to  strike  out 
answer  because  it  was  not  signed  by  de- 
fendant or  his  attorney  of  record. — Will- 
son  v.  Cleaveland,  30  Cal.  192,  200. 

As  to  waiver  of  signature   to  complaint* 

see  par.  2,  this  note. 

As  to  necessity  of  signing  complaint  in 
Justices'  coort,  see,   post,   §  853  and  note. 

11.  Same— By  attorney  in  fact  who  is  not 

an  attorney  at  law,  can  not  sign  his  name 
to  complaint  for  his  principal,  as  "plain- 
tiff's attorney,"  and  an  action  so  begun  is 
void. — Dixey  v.  Pollock,  8  Cal.  570,  573. 

12.  Same  —  Printing   attorney's   name   at 

end  of  complaint  instead  of  writing  it  does 
not  authorize  judgment  void  or  erroneous. 
— Hancock  v.  Bowman,  49  Cal.   413,   414. 

An  to  question  of  signature,  see  Penning- 
ton v.  Baehr,  48  Cal.  666,  667. 

18.  Same— Subsequent  Insertion. — Where 
court  has  allowed  an  attorney  to  insert 
omitted  signature  to  amended  complaint  to 
which  answer  has  been  filed,  defendant  is 
not  entitled  as  of  right  to  demur  or  answer 
anew. — Smith  v.  Dorn,  96  Cal.  73,  76,  77, 
30  Pac.  1024. 

14.  Complaint  made  out  on  printed' 
blank,  filled  in  by  clerk  of  court  at  re- 
quest of  plaintiff  but  not  signed  by  plain- 
tiff until  day  after  attachment  had  been  is- 
sued thereon,  when  plaintiff's  name  was 
filled  in  by  clerk  at  his  request,  was  not 
void;,  the  filling  in  blank  was  mere  irregu- 
larity.— Dixey  v.  Pollock,  8  Cal.  570,  573. 

II.     VERIFICATION. 

As  to  scope,  nature,  and  effect  of  verifica- 
tion, see  note  13  L.  R.  A.  267. 

15.  As  to  construction  of  section— Appli- 
cable solely  to  pleadings  in  actions  or  pro- 
ceedings.— Parke  &  Lacy  Co.  v.  Inter  Nos  O. 
&  D.  Co.,  147  Cal.  490,  82  Pac.  51. 

As  to  construction,  see,  also,  par.  7,  this 
note. 

16.  Same— Does  not  relate  to  verification 
on  information  and  belief,  only,  but  covers 
all  verifications;  and  the  Inclusion  in  the 
affidavit  of  verification  the  statutory  phrase 
"except  as  to  matters,  etc.,  stated  on  in- 
formation and  belief"  does  not  make  the 
affidavit  "an  information  and  belief"  in 
those  cases  in  which  the  matters  in  the 
pleading  are  stated  positively  on  informa- 
tion.— Christopher  v.  Condogeorge,  128  CaL 
581,  584.  61  Pac.  174. 

See  par.  20,  this  note. 
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17.  Authority  to  take  verification  — 
County  recorders  being  given  authority  by 
statute  to  take  affidavit  to  be  used  in  any 
court  of  justice  have  authority  to  take  and 
verify  verification  to  answer. — Pfeiffer  v. 
Riehm,  13  Cal.  643,  648. 

18.  Same— District  attorney  has  author- 
ity to  take  verification  of  answer. — Haile  v. 
Smith,   128  Cal.  415,  420,  60  Pac.  1032. 

19.  Effect  of  verification. — Although  by 
verification  of  an  original  complaint,  plain- 
tiff made  its  statements  his  own,  upon  fil- 
ing of  amended  complaint,  averments  of 
original  could  not  be  used  to  disprove  those 
of  amended  complaint. — Johnson  v.  Powers, 
46  Cal.  179,  180,  3  Pac.  625. 

20.  "Except  as  to  matters  stated  on  in- 
formation and  belief"— The  averments  be- 
ing positive. — Where  a  pleading  contains  no 
averments  on  information  and  belief,  the 
added  words  In  the  affidavit  of  verification 
"except  as  to  matters  which  are  therein 
stated  on  information  or  belief,"  do  not 
qualify  the  positive  character  of  the  verifi- 
cation as  to  the  truth  of  the  allegations 
of  the  complaint. — Blttleston  Law  &  Collec- 
tion Agency  v.  Howard,  172  Cal.  357,  156 
Pac.  515.  See  Christopher  v.  Condogeorge, 
128  Cal.  581,   61  Pac.   174. 

21.  Necessity  for  verification  —  In  gen- 
eral.— Requirement  as  to  verification  of 
pleadings  must  be  complied  with  to  give 
validity  to  acts  pursuant  to  such  proceed- 
ings.— Wall  v.  Mines,  130  Cal.  27,  40,  62  Pac. 
386.  See  Perras  v.  Denver  &  R.  Q.  R.  Co., 
5  Colo.  App.  21,  36  Pac.  637. 

22.  Same— Answer. — Verification  of  com- 
plaint in  action  on  promissory  note  renders 
sworn  answer  necessary. — Brooks  v.  Chil- 
ton, 6  Cal.  640,   642. 

As  to  procedure  where  answer  unverified, 

see  pars.  3-6,  this  note. 

23.  Where  answer  is  verified  and  dis- 
tinctly denies  performance  by  plaintiff  in 
accordance  with  contract,  it  is  proper  to 
overrule  motion  for  judgment  on  pleading, 
as  such  answer  can  not  be  treated  as  nul- 
lity.— Ghirardelli  v.  McDermott,  22  Cal.  539, 
540. 

24.  Answer  without  verification  to  com- 
plaint duly  verified  may  be  stricken  out  on 
motion. — Drum  v.  Whiting,  9  Cal.  422,  423. 

See   pars.   5,   6,   this  note. 

As  to   general   denial  In   verified   answer, 

see,    ante,    5  437    and    note. 

As  to  setting  up  Inconsistent  defenses  in 
verified   answer,    see,    ante,    $437    and   note. 

25.  Same— Same— Admission  by  failure  to 
verify. — Answer  in  action  on  street  assess- 
ment being  required  to  be  verified  by  oath, 
under  statutes  of  1871-72,  section  21,  pro- 
viding that  no  answer  shsyll  be  filed  unless 
same  be  verified  by  oath,  plaintiff  is  entitled 
to  judgment  where  answer  is  unverified, 
even    though    he    introduce    some    evidence 


but  not  sufficient  to  prove  all  material 
allegations  of  complaint. — City  of  Stockton 
v.  Dahl,  66  Cal.  879,  5  Pac.  682. 

As  to  admission  by  failure  to  answer,  see, 
post,    { 462   and   note. 

As  to  admission  by  failure  to  verify  an- 
swer denying  execution  and  genuineness  of 
Instrument  sued  on,  see,  post,  9  447  and  note. 


26.  Same— Same— Eacb  defense  relied  on 
should  be  verified  where  complaint  is  veri- 
fied, and  hence  It  was  not  error  to  strike  out 
unverified  portions  of  answer. — Nichols  v. 
Jones,  14  Colo.  61,  23  Pac.  89. 


27.  Same— Same— In  condemnation  pro- 
ceedings by  county,  answer  need  not  be 
verified,  plaintiff  being  neither  state  nor 
officer  of  state  in  his  official  capacity. — 
Monterey  Co.  v.  Cushing,  83  Cal.  507,  615. 
23  Pac.  700.  See  City  &  County  of  San 
Francisco  v.  Itsell,  80  Cal.  60,  22  Pac.  74. 

28.  Same— Same— Proper  practice  wbese 
answer  Is  unverified  Is  to  interpose  motion 
to  strike  from  files,  for  Judgment  on  plead- 
ings or  for  judgment  for  want  of  answer. — 
Hearst  v.  Hart,  128  Cal.  327,  328,  60  Pac.  846. 
See  Drum  v.  Whiting,  9  Cal.  422,  423;  McCul- 
lough  v.  Clark,  41  Cal.  298,  302;  Speer  v. 
Craig,  16  Colo.  478,  27  Pac  891,  893. 

20.     Same  —  Same  —  Reverlficatlon.  — Cor  - 

recting  answer  in  conformity  with  rule  of 
court  in  regard  to  paging  such  answer, 
does  not  modify  or  change  its  denials  or 
averments  so  as  to  render  necessary  its 
reverlficatlon,  and  hence  where  it  was  prop- 
erly verified  before  such  change  It  will  not 
be  stricken  out. — Buell  v.  Beck  with,  59  Cal. 
480,   481. 

80.    Same— Same— Subsequent  verification. 

— Permitting  defendant  to  verify  his  answer 
before  trial  where  con\plaint  was  verified, 
was  not  error  unless  it  took  plaintiff  by 
surprise. — Angler  v.  Masterson,  6  Cal.  61. 
62. 

31.  Refusal  to  permit  answers  to  be 
verified  when  action  came  to  trial  more 
than  six  months  after  answers  were  filed 
and  after  depositions  had  been  taken,  and 
striking  out  of  such  answers  without  notice 

was  an  abuse  of  discretion  and  erroneous. 

Lattimer  v.  Ryan,  20  Cal.  628,  633. 

32.  Where  by  mistake  a  copy  of  verified 
answer  was  filed,  and  parties  proceeded  to 
go  to  trial  and  objection  on  ground  that 
such  copy  was  not  verified  was  not  raised 
until  close  of  trial,   it  was  error  to  refuse 

to  permit  answer  to  be  verified  and  filed. 

Arrington   v.   Tupper,    10  Cal.    464,   465. 

33.  Same— Same— Where  complaint  Is  un- 
verified, verification  of  answer  is  not  pro- 
hibited, under  statute  providing  that  when 
complaint  is  verified  by  affidavit,  answer 
shall  be  verified  also,  nor  does  It  detract 
from  statement  In  any  case,  but  Instead 
adds  to  sanctity  of  statement,  and  Is  not 
matter  of  exception. — Porter  v.  Bichard,  J 
Ariz.    87,    25    Pac.    530,    531. 
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84.  Same— Same— Waiver  of  verification 
of  answer  where  complaint  was  verified 
does  not  amount  to  waiver  of  effect  of 
verification  of  the  complaint,  and  hence 
general  denial  was  insufficient. — Harney  v. 
Porter,  62  Cal.  611,  612. 

85.  Same— Claim  of  Hen  for  material  fur- 

n  in  bed  is  not  such  pleading  as  must  be 
verified  under  this  section. — Parke  &  Lacy 
Co.  v.  Inter  Nos  O.  &  D.  Co.»  147  Cal.  490, 
82  Pac.  61. 

36.  Same— Complaint  In  action  to  fore- 
close mechanic*'  lien  need  not  be  verified.— 
Parke  &  Lacy  Co.  v.  Inter  Nos  O.  &  D.  Co., 
147  Cal.  490,  82  Pac.   61. 

87.     Same— Petition     for     habeas     corpus 

must  be  verified. — Ex  parte  Walpole,  84  Cal. 
584,  24  Pac.  308. 

38.  Object  of  verification  is  to  insure 
good  faith  in  averment  of  party. — Patter- 
son v.  Ely,  19  Cal.  28,  89;  Silcox  v.  Lang, 
78   Cal.    118,   122,    20   Pac.    297,    299. 

80.     Sufficiency  of  verification— In  general. 

— Section  requires  defendant  to  state  that 
answer  is  true  except  as  to  matters  which 
are  therein  stated  on  his  information  or 
belief  and  as  to  those  matters  he  believes 
it  to  be  true,  and  masters  stated  on  in- 
formation and  belief  are  thus  put  in  op- 
position to  rest  of  his  answer. — Fleming  v. 
Wells,  66  Cal.  886.  339,  4  Pac.  197. 

As  to  sufficiency  of  verification  of  plead- 
ings, see  note  37  Am.   Dec.   401. 

40.  Verification  to  answer  stating  that 
foregoing  answer  is  true  of  this  defend- 
ant's own  knowledge  except  as  to  matters 
therein  stated  to  be  upon  information  and 
belief  of  defendants  and  as  to  those  mat- 
ters he,  this  defendant,  believes  same  to  be 
true,  Is  sufficient. — Ely  v.  Frisbie,  17  Cal. 
260,  257;  Patterson  v.  Ely,  19  Cal.  28,  39,  40; 
Kirk  v.  Rhoads,  46  Cal.  399,  404.  See  Per- 
ras  v.  Denver  &  R.  G.  R.  Co.,  5  Colo.  App. 
21,  36  Pac  637. 

41.  Statement  in  verification  that  mat- 
ters set  forth  in  foregoing  answer  are  true, 
is  equivalent  to  statement  that  foregoing 
answer  is  true. — Fleming  v.  Wells,  66  Cal. 
836,    839,    4    Pac.    197. 

42.  Under  statute  providing  that  every 
pleading  shall  be  verified  to  effect  that  he 
believes  it  to  be  true,  verification  that 
plaintiff  has  read  foregoing  complaint  and 
knows  contents  thereof;  that  statements 
therein  contained  are  true,  as  he  verily 
believes,  is  sufficient. — Cady  v.  Case,  11 
Wash.  124,  39  Pac.  375. 

48.  Same— By  agent. — In  action  for  unlaw- 
ful detainer  where  complaint  was  verified 
by  agent  of  plaintiff,  who  stated  that  facts 
set  out  in  complaint  were  within  his 
knowledge.  Is  proper  verification. — New- 
man  v.   Bird,   60   Cal.   372.   375. 

44.     Same— By     assignor    of    plaintiff. — A 

verification  of  an  amended  complaint  made 
by  the  assignor  of  the  plaintiff,  which  de- 
clares  that   the  affiant   "is   the  assignor  of 


plaintiff  in  the  above-entitled  action,  and 
for  that  reason  is  better  informed  as  to 
the  facts  thereof  than  the  said  plaintiff; 
that  he  has  read  the  foregoing  complaint 
and  knows  the  contents  thereof,  and  that 
the  same  is  true  of  his  own  knowledge, 
except  as  to  matters  which  are  therein 
stated  on  Information  and  belief,  and  as 
to  those  matters  that  he  believes  it  to  be 
true,"  fully  meets  the  requirements  of 
above  section  and  sufficiently  shows  that 
the  facts  are  within  the  knowledge  of  the 
affiant,  and  sufficiently  states  the  reasons 
why  the  verification  was  not  made  by  one 
of  the  parties. — Bittleston  Law  &  Collec- 
tion Agency  v.  Howard,  172  Cal.  357,  156 
Pac.  515. 

45.  Same— By  attorney. — Attorney  can 
only  verify  by  reason  of  fact  that  he  has 
personal  knowledge  of  facts,  it  follows, 
necessarily,  that  he  must  verify  from  such 
knowledge,  and  not  from  information  and 
belief. — Silcox  v.  Lang,  78  Cal.  118,  122,  20 
Pac.  297.  See  Columbia  S.  Co.  v.  Warner 
L.  Co.,  138  Cal.  445,  447,  71  Pac.  498;  Aiken 
v.  Franz,   2  Kan.  App.  75,  43  Pac.  306. 

46.  Where  affidavit  by  attorney  did  not 
show  that  facts  were  within  his  knowledge, 
but  merely  that  facts  were  more  fully 
known  to  him  than  to  defendants,  it  was 
insufficient. — Silcox  v.  Lang,  78  Cal.  118,  122* 
20  Pac.  297,  299. 

47.  Affidavit  setting  forth  fact  that  at- 
torney Is  resident  of  county  and  that  plain- 
tiffs are  absent  from  such  county,  is  suf- 
ficient to  authorise  verification  by  attorney. 
No  additional  force  could  be  given  to  it  by 
adding  that  it  was  for  that  reason  that 
verification  is  made  by  attorney. — Stephens 
v.  Parrish,  83  Cal.  661,  562,  23  Pac.  797. 

48.  Same— By  co-party. — Verification  by 
one  co-plaintiff  or  co-defendant  is  sufficient 
verification  under  this  section. — Patterson 
v.  Ely,  19  Cal.  28,  40;  Claiborne  v.  Castle, 
98  Cal.  80,  33,  32  Pac.  807;  Butterfleld  v. 
Graves,  138  Cal.  155,  158,  71  Pac.  510. 

49.  Where  there  is  but  one  defendant 
and  record  states  that  answer  was  verified 
it  will  be  presumed  to  have  been  verified  by 
such  defendant. — Robert  v.  Eldred,  73  Cal. 
894,  15  Pac.  16,  18. 

BO.     Same— By     officer     of    corporation*— 

Where  corporation  is  petitioner  and  verifi- 
cation is  signed  by  one  who  therein  states 
that  he  "is  vice-president  of  the  corpora- 
tion," it  is  sufficient.  It  Js  not  more 
necessary  for  vice-president  to  set  out  fact 
of  his  selection  as  an  officer  of  corporation 
than  it  would  be  for  president,  secretary,  or 
other  officer,  to  do  so. — In  re  Close,  106 
Cal.    574,   579,   89   Pac.    1067. 

As  to  verification  of  pleading  by  corpora- 
tions,  see    note    Ann.    Cas.    191 8A,    212. 

51.  The  clause  providing  for  verification 
by  an  officer,  when  a  corporation  is  a  party 
is  not  exclusive,  but  permissive  only,  and 
does  not  prevent  an  attorney  or  other  per- 
son    from     making     the     verification     in    a 
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proper  case.  The  clause  is  qualified  by  the 
preceding:  part  of  the  section  and  is  not  a 
limitation  that  only  officers  of  a  corporation 
can  verify  the  pleadings. — Bittleston  Law 
&  Collection  Agency  v.  Howard,  172  Cal. 
357,  156  Pac.  615. 

62.  Same— By  one  not  ■  laming  as  party 
—Accusation  to  procure  disbarment,  which 
does  not  affirm  that  facts  are  within 
affiant's  knowledge,  or  state  any  other 
reason  why  he  makes  it,  is  insufficient. — 
Matter  of  Hotchklss,  68  Cal.  89,  40. 

Aa  to  verification  In  proceedings  for  dis- 
barment, see,  ante,  $  290,  note  pars.  3,  4; 
S  291,  note  pars.  1-3. 

58.  Same— By  other  than  party— Need 
not  state  reasons,  when. — It  is  not  vital  to 
such  a  verification  that  the  affidavit  specify 
in  formal  characterization  the  facts  consti- 
tuting the  reasons  why  it  Is  not  made  by 
the  party,  where  such  reasons  can  be  gath- 
ered from  all  the  facts  stated  in  the  affi- 
davit, when  read  in  the  light  of  the  plead- 
ing.— Bittleston  Law  &  Collection  Agency 
v.  Howard,   172  Cal.   367    156  Pac.  615. 

54.  Same— Charge  of  unprofessional  con- 
duct—Under Dental  Act— Verification  suffi- 
cient when. — An  accusation  charging  unpro- 
fessional conduct  under  the  Dental  Act 
which  is  verified  in  the  usual  form  provided 
by  above  section  sufficiently  satisfies  the  re- 
quirement of  the  act  that  the  verification 
must  be  made  by  a  person  "familiar  with 
the  facts,"  where  all  the  allegations  of  the 
accusation  are  stated  positively  as  of  the 
accuser's  own  knowledge.  —  Lassen  v. 
Board  of  Dental  Examiners,  24  Cal.  App. 
767,   142  Pac.   505. 

55.  An  affidavit  that  all  the  facts  alleged 
are  true  to  the  knowledge  of  the  affiant, 
except  such  as  are  stated  on  information 
and  belief,  where  no  facts  are  so  alleged, 
Is  equivalent  to  an  affidavit  that  all  the 
facts  alleged  are  true  to  the  knowledge  of 
the  affiant,  notwithstanding  the  usual 
words  "except  as  to  those  matters  therein 
stated  on  information  and  belief,"  etc. — 
Lassen  v.  Board  of  Dental  Examiners,  24 
Cal.  App.  767,  142  Pac.  505. 

56.  Same— Same— Same  —  Constitutional- 
ity of  Dental  Act.  —  The  provision  of  the 
Dental  Act  leaving  the  power  within  the 
board  of  dental  examiners  to  determine 
what  constitutes  "aiding  and  abetting"  the 
practice  of  dentistry  unlawfully,  is  valid. 
— Lassen  v.  Board  of  Dental  Examiners,  24 
Cal.   App.    767,   142   Pac.   505. 

57.  Same— Exhibits  consisting  of  plead- 
ings and  proceedings  In  action  brought  in 
name  of  United  States  need  no  further  veri- 


fication than  certificate  of  clerk  of  circuit 
court  of  United  States.— Ely  v.  Frisbie,  17 
Cal.   250,   257. 

58.  Same— On     information     and     belief, 

will  be  treated  as  positive  affirmance  of 
truth  of  allegations  of  answer,  where  alle- 
gations of  answer  did  not  state  any  fact 
on  information  and  belief. — Christopher  v. 
Condogeorge,  128  Cal.  581.  684,  61  Pac.  174. 
See  Patterson  v.  Ely,  19  Cal.  28,  39. 

59.  Verification  stating  "that  he  has 
read  the  foregoing  petition  and  is  ac- 
quainted with  the  contents  thereof  and  the 
same  is  true  of  his  own  knowledge  and 
belief"  Is  sufficient;  addition  of  words  "and 
belief"  does  not  render  verification  defec- 
tive, but  they  may  be  treated  as  surplusage. 
— Seattle  C.  &  T.  Co.  v  .Thomas,  67  Cal.  197, 
200. 

60.  "On  his  information  and  belief"  and 
"according  to  his  information  and  belief" 
in  same  sense. — Roussin  v.  Stewart,  33  Cal. 
208,    211. 

fit.  Same— Same— Verification  of  petition 
In  Insolvency  on  information  and  belief  is 
sufficient  though  statute  does  not  prescribe 
form  of  verification,  since  where  there  are 
several  creditors  having  several  debts  some 
of  matters  must  necessarily  be  stated  on 
information  and  belief  of  each  of  affiants. 
—Wright  v.  Cohn,  88  Cal.  328,  332,  26  Pac. 
600. 

62.  Same— Reading  complaint. — Verifica- 
tion that  foregoing  complaint  was  true  of 
his  own  knowledge,  but  not  containing 
statement  that  he  "has  read  the  complaint, 
or  heard  the  complaint  read,  and  knows  the 
contents  thereof,"  sufficient. — Patterson  v. 
Ely.  19  Cal.  28,  30,  39;  Fleming  v.  Wells. 
65  Cal.  336,  339.  4  Pac.  197. 

63.  Waiver     of     defective     verification. — 

After  going  to  trial  on  merits  without  ob- 
jection to  verification  of  answer,  plaintiff 
will  not  be  allowed  to  raise  point  for  first 
time  on  appeal,  but  will  be  held  to  have 
waived  all  objection  to  verification  by  fail- 
ure to  except  to  it  at  proper  time. — McCul- 
lough  v.  Clark,  41  Cal.  298,  302;  City,  etc. 
San  Francisco  v.  Itsell,  80  Cal.  57,  60,  22 
Pac.  74.  See  Nichols  v.  Jones,  14  Colo.  61, 
23  Pac.  89;  Speer  v.  Craig,  16  Colo.  478,  27 
Pac.    891,   893. 

64.  Waiver     of     want     of     verification. — 

Objection  to  want  of  verification  to  declara- 
tion   must   be   made   either  before   or   with 

answer,    and    comes    too    late    thereafter. 

Greenfield  v.  Steamer  Gunnell,  6  Cal.  67,  68; 
State    v.    Chadwick,    10    Ore.    423,    427.      See 
People    v.    Reis,    76    Cal.    268,    276.    18    Pac. 
309;  San  Luis  W.  Co.  v.  Estrada,  117  Cal.  168 
172.    48    Pac.    1076. 


§447.  COPY  OP  WRITTEN  INSTRUMENT  CONTAINED  IN  COM- 
PLAINT  ADMITTED,  UNLESS  ANSWER  IS  VERIFIED.  When  an  action  is 
brought  upon  a  written  instrument,  and  the  complaint  contains  a  copy  of  such 
instrument,  or  a  copy  is  annexed  thereto,  the  genuineness  and  due  execution  of 
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such  instrument  are  deemed  admitted,  unless  the  answer  denying  the  same  be 
verified. 

History:    Enacted  March  11, 1872,  re-enactment  of  §  53  of  Practice  Act. 


WRITTEN   INSTRUMENT— ADMITTED 
WHERE  ANSWER  NOT  VERIFIED. 

1.  Copies  of  instruments — Annexing  rec- 
ognized. 

2-  4.  Genuineness  and  due  execution  of  in- 
strument— Regarded  as  admitted. 

5.  Accompanying  instrument — In  general. 

6.  Same — Authority  to  execute. 

7.  Same — Contract  not  set  out. 

8.  Same — Evidence  of  duress  and  want 

of  consideration  not  admissible. 

9.  Same — Introduction   of  original  bond 

in  evidence. 

10.  Same — Same — Judgment  for  plaintiff 

on  the  pleadings. 

11.  Same — Representative  of  estate  of  per- 
son whose  signature  appears  on  bond 
sued  on. 

12.  Indorsement  on  note — Not  admitted 

13.  Maturity — Not  admitted. 

14.  Payment  —  Alleged   in  unverified  an- 

swer, effect  of. 

15, 16.  Verification  at  trial — Allowed  when. 

1.  Copies  of  instrument*— Annexing  rec- 
ognised.— Cited  as  recognizing  practice  of 
annexing  copies  of  instruments  to  plead- 
ing as  exhibits  and  making  them  part  of 
pleading  by  reference  thereto. — Lambert  v. 
Haskell,   80  Cal.  611,   613,   22   Pac.   327. 

2.  Genuineness  and  due  execution  of  In- 
strument—Regarded as  admitted  where  copy 

of  instrument  is  attached  to  complaint,  and 
answer  is  not  verified. — Horn  v.  Volcano 
W.  Co.,  13  Cal.  62,  69,  73  Am.  Dec.  569; 
Board  Supervisors  v.  Bird,  31  Cal.  66,  73; 
Corcoran  v.  Doll,  82  Cal.  82,  88;  Burnett  v. 
Stearns,  33  Cal.  468,  474;  Brown  v.  Weldon, 
71  Cal.  3ft3.  894,  12  Pac.  280;  Waldrip  v. 
Black,  74  Cal.  409,  411,  16  Pac.  226;  Ward 
v.  Clay,  82  Cal.  502,  505,  506,  23  Pac.  50, 
227;  Bank  of  Shasta  v.  Boyd.  99  Cal.  604, 
605,  34  Pac.  337:  County  Bank  v.  Green- 
berg,  127  Cal.  26,  29,  59  Pac.  139;  Hearst 
v.  Hart,  128  Cal.  327,  328,  60  Pac.  846;  Cut- 
ten  v.  Pearsall,  146  Cal.  690,  694.  81  Pac.  25. 
See  Colo.  Watson  v.  Lemen,  9  Colo.  200,  11 
Pac.  88,  89;  Parkison  v.  Boddiker,  10  Colo. 
503,  15  Pac,  806,  808.  Idaho.  Cox  v.  W.  W. 
Stage  Co.,  1  Idaho  381;  United  States  v. 
Alexander,  2  Idaho  854.  17  Pac.  746,  747. 
Km.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Bell,  52 
Kan.  134,  34  Pac.  350;  Westervelt  v.  Jones, 
7  Kan.  App.  70,  52  Pac.  194. 

3.  And  this  admission  covered  whole 
tenor  and  effect  of  instrument. — Burnett  v. 
Stearns,  88  Cal.  468,  473;  Ward  v.  Clay,  82 
Cal.  502,  28  Pac.  60,  61.  See  Watson  v. 
Lemen,  9  Colo.  200,  11  Pac.  88,  89. 

4.  All  terms  of  promise  sought  to  be  en- 
forced must  be  ascertained  and  determined 
by    inspection    and    construction    of    note: 


but  where  note  is  set  out  in  complaint  and 
execution  not  denied  in  answer,  finding  upon 
these  matters,  whether  it  agrees  or  dis- 
agrees with  the  terms  of  the  note,  is  wholly 
nugatory. — Burnett  v.  Stearns,  33  Cal.  468, 
473. 

5.  Accompanying;  Instrument— In  fen- 
eral. — Failure  to  verify  answer  to  com- 
plaint setting  up  one,  admits  not  only  gen- 
uineness but  due  execution  of  it,  and  hence 
answer,  alleging  that  resolution  of  corpora- 
tion was  attached  to  such  note  at  time  of 
its  execution,  showing  that  defendant  was 
not  individually  liable,  could  not  be  con- 
sidered.— San  Bernardino  Nat.  Bank  v.  An- 
dreson,  3  Cal.  Unrep.   771,  32  Pac.   168,   169. 

6.  Same— Authority  to  execute.  —  Where 
answer  failed  to  deny  under  oath  genuine- 
ness and  due  execution  of  note  of  a  cor- 
poration, no  necessity  to  prove  that  presi- 
dent and  secretary,  who  signed  same,  were 
empowered  by  corporation  so  to  do  existed. 
— Smith   v.   Eureka  F.   M.   Co.,    6   Cal.   1,    7. 

7.  Same— Contract  not  set  out. — Under 
statute  requiring  verification  of  answer 
denying  execution  of  any  instrument  in 
writing,  answer  need  not  be  verified  where 
complaint  merely  alleges  contract  which  by 
its  nature  would  have  to  be  in  writing,  but 
which  does  not  set  out  such  contract,  either 
in  extenso  or  in  substance. — Pilling  v.  St. 
Louis  R.  &  W.  G.  Co.,  6  Ariz.  377,  62  Pac. 
1125. 

S.  Same— Evidence  of  duress  and  want  of 
consideration  and  fact  that  note  was  not 
assigned  for  full  value  to  plaintiff  before 
maturity  is  not  admissible. — Parkison  v. 
Boddiker,  10  Colo.  608,  15  Pac.  806,  803. 

9.  Same— Introduction  of  original  bo  ad 
In  evidence  was  justified. — United  States  v. 
Alexander,  2  Idaho,  354,  17  Pac.  746,  747. 

10.  Same— Same  Judgment  for  plaintiff 
on  the  pleadings  was  properly  granted. — 
Horn  v.  Volcano  W.  Co.,  13  Cal.  62,  68,  69,  73 
Am.  Dec.  569;  Hearst  v.  Hart,  128  Cal.  327, 
328,    60    Pac.    846. 

11.  Same— Representative  of  estate  of 
person  whose  signature  appears  on  bond 
sued  on  need  not  deny  on  oath  its  execu- 
tion by  deceased  In  order  to  prevent  its 
being  considered  as  admitted.  Statute  does 
not  extend  to  any  other  parties  than  those 
who  are  alleged  to  have  signed  instru- 
ment. They  are  supposed  to  know  genuine- 
ness of  their  own  signatures  and  it  would 
be  unreasonable  to  suppose  that  representa- 
tives of  deceased  party  possess  same 
knowledge. — Heath  v.  Lent,  1  Cal.  410,  411. 

12.  Indorsement    on    note— Not    admitted 

in  action  against  maker  by  failure  to  deny 
It  under  oath. — Grogan  v.  Ruckle,  1  Cal. 
158,  159.  Grogan  v.  Ruckle,  1  Cal.  193,  196; 
Youngs  v.  Bell,  4  Cal.  201,  202;  Hastings  v. 
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Dollarhide,  18  Cal.  360,  361;  Mahe  v.  Rey- 
nolds, 38  Cal.  560,  561.  See  Nutt  v.  Hum- 
phrey, 32  Kan.  100,  3  Pac.  787,  792;  Baker 
v.  Warner,   16  S.  D.  292,  92  N.  W.  393. 

13.  Maturity— Not  admitted. — Admission 
of  genuineness  and  due  execution  of  note 
sued  on  by  failure  to  verify  answer  does 
not  estop  defendant  from  denying  maturity 
of  note. — Watson  v.  Lemen,  9  Colo.  200,  11 
Pac.  88,  89. 

14.  Payment— Alleged  In  unverified  an- 
swer, effect  of. — In  action  on  note  and 
mortgage  where  petition  is  sworn  to  un- 
verified, answer  alleging"  payment  and  sat- 
isfaction of  debt  will  put  in  Issue  question 
of  payment,  and  it  is  error  for  court  to  ren- 
der judgment  on  pleadings  in  favor  of 
plaintiff. — Nutt  v.  Humphrey,  32  Kan.  100. 
3  Pac.  787,  792;  O'Bryan  v.  Stand  if  ord,  47 
Kan.  24,  27  Pac.  129. 

15.  Verification   at   trial— Allowed   when. 


— Where  it  is  important  and  in  furtherance 
of  justice  that  answer  should  be  verified, 
courts  should  allow  answer  to  be  verified  by 
affidavit  of  defendant,  his  agent,  or  attor- 
ney, during  trial,  but  may  impose  on  defend- 
ant such  terms  as  under  circumstances  are 
proper.  Hence  where  execution  of  note  was 
not  denied  under  oath  it  was  proper  to  per- 
mit answer  to  be  amended  so  as  to  put  in 
issue  execution  of  note. — Chinberg  v.  Gale 
Sulky  H.  Mfg.  Co.,  88  Kan.  228,  16  Pac. 
462. 

16.  Where  contract  is  not  set  out  in  peti- 
tion and  unverified  answer  is  filed  thereto, 
and  case  is  tried  on  theory  that  terms  of 
contract  are  in  issue,  and  on  second  trial 
plaintiff  attaches  copy  of  contract  to  com- 
plaint, it  was  abuse  of  discretion  to  refuse 
to  permit  defendant  to  verify  its  answer. — 
National  M.  &  D.  Co.  v.  Lash,  60  Kan.  141, 
65  Pac  846. 


§  448.    WHEN  DEFENSE  IS  FOUNDED  ON  WRITTEN  INSTRUMENT 

SET  OUT  IN  ANSWER,  ITS  EXECUTION  ADMITTED,  UNLESS  DENIED 

BY  PLAINTIFF  UNDER  OATH.    When  the  defense  to  an  action  is  founded  on 

a  written  instrument,  and  a  copy  thereof  is  contained  in  the  answer,  or  is 

annexed  thereto,  the  genuineness  and  due  execution  of  such  instrument  are 

deemed  admitted  unless  the  plaintiff  file  with  the  clerk,  within  ten  days  after 

receiving  a  copy  of  the  answer,  an  affidavit  denying  the  same,  and  serve  a 

copy  thereof  on  the  defendant. 

History:     Enacted  March  11,  1872,  founded  upon  5  64  of  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  801. 


WRITTEN  INSTRUMENT  SET  OUT  IN 
ANSWER— ADMITTED  WHEN. 

1, 2.  Affidavit  required  to  be  filed  when— In 
general. 

3.  Same — Failure  to  file  does  not  estop 

to  prove  legitimate  defense. 

4.  Same — Validity   of   deeds   set   out   in 

answer  in  action  to  quiet  title  admit- 
ted. 

5.  Bill  of  sale  of  automobile — Signed  by 

agent. 

6.  Certificate — Genuineness  and  due  exe- 

cution of  tax-deed. 

7.  Construed  strictly. 

8.  Evidence — Of  mistake,  fraud,  and  like 

defenses. 

9-11.  Genuineness  and  due  execution  of  in- 
strument— In  general. 

12- 16.  Same — Effect  of  admission   of  genu- 
ineness and  due  execution. 

17.  8ame — Execution  includes  delivery. 

18, 19.  Same — Genuineness  includes  what. 

20.  Instruments  admitted  —  Contracts  set 

out  in  answer  in  haec  verba. 

21.  Same — Contract  set  up  in  complaint. 

22.  Same — Copy  of  decree  of  discharge  in 

insolvency. 

23.  Same — Copy  of  deed. 


24.  Same — Lease. 

25.  Same — Release. 

26.  Same — Will  set  up  in  answer. 

27-  29.  Matters  controvertible — In  general. 

30.  Same — Nature  of  instrument. 

31,32.  Same — Want  of  consideration. 

33.  Parties  affected. 

34.  Presumption   of  payment — Raised    by 

written  releases. 

35,36.  Same — Estoppel. 

37.  Time  of  filing  affidavit — Conceded  but 
not  decided. 

38,  39.  Waiver— In  general. 

1.  Affidavit  required  to  be  filed,  when— 
In  general. — Where  the  due  execution  and 
delivery  of  a  deed  are  denied  by  the  answer 
and  cross- complaint,  and  the  plaintiff  In  his 
answer  to  the  cross-complaint  sets  out  the 
deed  in  haec  verba,  the  defendant  does  not 
admit  the  execution  and  delivery  thereof 
where  he  fails  to  file  the  affidavit  of  this 
section,  as  it  would  have  been  a  vain  and 
useless  exaction  to  require  a  further  denial 
of  the  effect  of  the  writing. — Cox  v.  Schnerr, 
172  Cal.  871,   156  Pac.  509. 

2.  In  an  action  by  a  corporation  to  re- 
cover upon  a  promissory  note,  the  genuine- 
ness and  due  execution  of  a  written  asrree- 
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ment  set  up  as  a  defense  to  the  action,  made 
between  the  plaintiff  and  the  defendant  at 
the  time^of  the  making  of  the  note,  provid- 
ing: that  payment  thereof  should  be  made 
out  of  dividends  to  be  declared  upon  certain 
shares  of  the  capital  ^stock  for  the  purchase- 
price  of  which  the  note  was  given,  is 
deemed  admitted,  where  no  affidavit  denying 
the  genuineness  and  due  execution  of  such 
instrument  is  filed  or  served  as  provided 
by  above  section. — Quartz  Glass  &  Mfg.  Co. 
v.  Joyce,  27  Cal.  App.  523,  160  Pac.  648. 

•  3.  Same— Failure  to  file  does  not  estop  to 
prove  legitimate  defense. — The  provision  of 
the  above  section  requiring  a  defendant  to 
file  an  affidavit  or  answer  denying  the  gen- 
uineness and  due  execution  of  an  instru- 
ment in  writing  sued  upon,  the  failure  of 
the  defendant  to  file  the  affidavit  required 
will  not  estop  him  on  the  trial,  without  fur- 
ther pleading,  to  introduce  evidence  to 
sustain  any  legitimate  defense  he  may  have 
to  the  instrument,  except  the  defense  of 
want  of  genuineness  and  due  execution. — 
Gracia  v.  California  Truck  Co.,  183  Cal.  767, 
192  Pac.  708. 

4.  Same— Validity    of    deeda    aet    out    In 
answer  in  actlom  to  quiet  title  admitted. — 

Where  the  defense  in  such  an  action  is 
that  the  property  involved  had  been  previ- 
ously conveyed  by  plaintiff,  and  the  deeds 
evidencing  such  conveyance  are  attached 
to  and  made  a  part  of  the  answer,  the  gen- 
uineness and  due  execution  of  such  deeds 
are  deemed  admitted  by  the  plaintiff  upon 
failure  to  file  the  affidavit  herein  pre- 
scribed, and  the  only  question  presented, 
therefore,  is  as  to  the  effect  of  such  con- 
veyances.— Rianda  v.  Watsonville  W.  &  L. 
Co.,   152  Cal.  627,  93   Pac.  79. 

See,  also,  pars.  10,  11,  22,  this  note. 

5.  Bill  of  aale  of  automobile— SIfrned  by 
aarent. — In  an  action  In  claim  and  delivery 
to  recover  an  automobile,  where  defendant 
set  up  purchase  and  a  bill  of  sale  signed 
by  an  agent  of  plaintiff,  the  failure  of  the 
plaintiff  to  serve  and  file  the  affidavit  re- 
quired by  the  above  section  precludes  him 
from  showing  that  the  bill  of  sale  was 
executed  by  the  agent  without  authority. 
Seple  v.  Knapp,  39  Cal.  App.  638,  179  Pac. 
537. 

As  to  Instrument*  admitted  by,  see  pars. 
20-26,   this   note. 

A.  Certificate— Genuineness  and  due  exe- 
cution of  tax-deed. — The  genuineness  and 
due  execution  of  a  tax-deed  set  up  in  the 
answer  in  a  suit  to  quiet  title  is  admitted 
by  a  failure  to  file  the  certificate  provided 
by  the  above  section. — Buiblitz  v.  Reeves, 
40   Cal.   App.    75,    180   Pac.   28. 

As  to  acknowledgment  of  genuineness  of 
deed,  see   pars.   4,    10,    11,   23,   this   note. 

7.  Construed  strictly*— The  admission  by 
reason  of  the  failure  to  file  the  affidavit 
mentioned  in  this  section  does  not  go  be- 
yond the  language  of  the  statute.  It  ad- 
mits only  that  the  instrument  is  genuine 
C.  C.  P.— 62  9 


and  duly  executed,  but  the  defendant  is  not 
prevented  from  offering  evidence  as  to  the 
surrounding  circumstances  for  the  purpose 
of  showing  what  demands  were  included  in 
the  instrument  or  to  controvert  it  by  evi- 
dence of  mistake  or  fraud  or  to  show  that 
It  had  no  connection  with  the  demand  sued 
upon,  etc.,  etc. — California  Packers  Co.  v. 
Merritt  Fruit  Co.,  6  Cal.  App.  507,  513,  92 
Pac.    509. 

8.  Evidence— Of  mistake,  fraud,  and  like 
defenses  may  be  given  by  the  defendant  to 
controvert  the  instrument,  although  its 
genuineness  and  due  execution  is  admitted 
by  failure  to  deny  as  provided  in  this  sec- 
tion.— Newsom  v.  Woollacott,  5  Cal.  App. 
722,  725,  91  Pac.  374. 

As  to  matters  controvertible,  see  pars. 
27-32,   this   note. 

9.  Genuineness  and  due  execution  of  In- 
strument—In areneral. — Pleaded  in  answer 
is  admitted  by  failure  to  file  affidavit. — 
SloaVi  v.  Diggins,  49  Cal.  38,  40;  Clark  v. 
Chllds,  66  Cal.  87,  4  Pac.  1058;  Petersen  v. 
Taylor,  4  Cal.  Unrep.  335,  34  Pac.  724,  725; 
Rosenthal  v.  Merced  Bank,  110  Cal.  198,  203, 
42  Pac.  640;  Kelley  v.  Sersanous,  5  Cal. 
Unrep.    485,   46   Pac.   299,   300. 

10.  Genuineness  and  due  execution  of 
deed  deemed  admitted  for  failure  of  plain- 
tiff to  file  affidavit  of  denial,  although  the 
execution  appeared  to  be  defective,  in  an 
action  for  trespass  where  defendant  pleaded 
affirmatively  a  gift  of  the  land  in  question 
as  a  public  highway  by  such  deed. — Cor- 
dano  v.  Wright,  159  Cal.  613,  115  Pac.  227. 

See   par.   23,   this   note. 

11.  Where  the  record  shows  that  the 
answer  set  up  a  mortgage  in  defense,  a 
purported  copy  of  which  was  annexed,  and 
the  record  does  not  show  an  affidavit  deny- 
ing its  genuineness  and  due  execution,  the 
execution  will  be  admitted. — Denver  Stock- 
yards Bank  v.  Martin,  177  Cal.  223,  170 
Pac.  428. 

12.  Same  —  Effect  of  admission  of  fen- 
ulneness  and  due  execution  of  Instrument 
pleaded  by  defendant,  and  not  denied,  as 
provided  by  this  section,  is  to  avoid  neces- 
sity of  proof  of  its  genuineness  and  due 
execution. — Carpenter  v.  Shinners,  108  Cal. 
35»,  362,  41  Pac.  473;  Knight  v.  Whltmore, 
125  Cal.   198,  200,  57  Pac.  891. 

13.  Nor  need  authority  be  established  of 
agent  or  person  purporting  to  sign  names 
of  plaintiffs  thereto. — Knight  v.  Whitmore. 
125  Cal.  198,  200,  57  Pac.  891. 

14.  Whether  it  is  proven  or  its  execution 
is  admitted,  its  terms  and  legal  effect  are 
to  be  determined  by  Inspection  of  instru- 
ment. It  stands  as  exponent  of  facts  there- 
in set  out  to  be  construed  by  court,  and 
conclusions  of  law  are  to  be  deduced  there- 
from.— Carpenter  v.  Shinners,  108  Cal.  359, 
362,  41  Pac.  473. 

15.  The  admission  Is  that  contract  is 
what  it  purports  on  its  face,  to  be,  and 
that    matters    recited    In   it   are    true,    and 
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that  it  was  executed  and  delivered  by 
parties  who  signed  it  In  capacity  in  which 
they  appear  to  have  acted. — Sloan  v.  Dlg- 
glns,   49  Cal.  38,  40. 

16.  Effect  of  an  admission  of  the  gen- 
uineness and  due  execution  of  an  instru- 
ment pleaded  by  a  defendant  and  not 
denied,  as  provided  by  this  section,  is  to 
avoid  the  necessity  of  proof  of  Its  genuine- 
ness and  due  execution  and  nothing1  more. 
Its  terms  and  legal  effect  are  to  be  deter- 
mined by  an  inspection  of  the  instrument. 
— Newsom  v.  Woollacott,  6  Cal.  App.  722, 
724,  91  Pac.  874. 

17.  Same— Execution  Include*  delivery. — 

The  execution  of  written  instrument  in- 
cludes its  delivery. — Clark  v.  Child,  66  Cal. 
87,   91,   92,   4  Pac.   1058. 

18.  Same  —  Genuineness    Includes     what. 

— Genuineness  is  nothing  more  than  that 
instrument  is  not  spurious,  counterfeit,  or 
of  different  import  on  its  face,  from  one 
executed,  but  is  identical  instrument  Exe- 
cuted by  party. — Moore  v.  Copp,  119  Cal. 
429,  432,  51  Pac.  630. 

19.  Instrument  is  genuine  which  is  in 
fact  what  it  purports  to  be,  and  it  is  only 
executed  when  parties  thereto  have  signed, 
sealed,  and  delivered  it  in  mode  prescribed 
by  law. — Sloan  v.  Dlggins,  49  Cal.  88,  40. 

20.  Instruments  admitted— Contract  set 
out  In  answer  In  haec  verba,  which  is  not 
denied,  is  to  be  taken  as  admitted. — Sloan 
v.  Diggins,  49  Cal.  38,  40:  Kelley  v.  Ser- 
sanous,   5  Cal.  Unrep.   485,  46  Pac.  299,  300. 

As  to  bill  of  sale  of  automobile,  signed 
*y  agent,  see  par.  6,  this  note. 

As  to  presumption  of  payment  raised  by 
written  release,  see  pars.  34-36,  this  note. 

21.  Same— Contract  set  up  In  complaint. 

— Where  suit  was  alleged  to  be  upon  Joint 
contract,  and  defendant  had  filed  answer, 
setting  up  two  separate  contracts  for  same 
matter,  and  plaintiff  had  failed  to  file  affi- 
davit required  by  this  section,  it  was  held 
that  he  was  not  precluded  from  offering  to 
prove,  by  parol,  contract  alleged  in  com- 
plaint.— Fox  v.  Stockton  C.  H.  &  A.  Works, 
78  Oal.   273,   276,  276,   15  Pac.  430. 

22.  Same— Copy  of  decree  of  discharge 
in  Insolvency,  which  is  set  forth  in  answer, 
is  not  written  instrument  within  meaning 
of  section. — Castle  v.  Hickman,  6  Cal.  Unrep. 
159,  41  Pac.  1036. 

23.  Same— Copy  of  deed  having  been  an- 
nexed to  answer  of  defendant,  and  plaintiff 
having  failed  to  file  affidavit  required  by 
this  section,  it  was  not  necessary  for  de- 
fendant to  offer  deed  in  evidence. — Rosen- 
thal v.  Merced  Bank,  110  Cal.  198,  203,  42 
Pac.    640. 

See,  also,  pars.  4,  6,  10,  11,  this  note. 

24.  Some — Lease. — Plaintiff,  by  failure  to 
file  affidavit  provided  for  by  this  section, 
admitted  genuineness  and  due  execution  of 
lease  pleaded. — Clark  v.  Childs,  66  Cal.  87. 
4  Pac   1058. 


25.  Same— Release  set  up  In  answer  is 
admitted  by  failure  to  deny  its  execution 
by  affidavit  as  required  by  this  section,  and 
hence  it  must  be  taken  to  be  what  it  ap- 
pears to  be  on  its  face. — Petersen  v.  Taylor, 
4  Cal.  Unrep.  335,  34  Pac.  724,  725.  See 
Crowley  v.  City  R.  Co.,  60  Cal.  628. 

26.  Some— Will  set  up  In  answer,  which 
is  not  alleged  to  have  been  admitted  to 
probate,  is  not  Instrument  upon  which  any 
defense  or  cause  of  action  can  be  founded, 
and  its  genuineness  and  due  execution  are 
not  admitted  by  failure  of  plaintiff  to  deny 
same  by  affidavit. — Estate  of  Christensen, 
135   Cal.   674,    677,    68   Pac.    112. 

27.  Matters    controvertible  —  In    general. 

— While  genuineness  and  execution  of  in- 
strument set  up  in  answer  Is  deemed  ad- 
mitted by  failure  to  file  an  affidavit 
denying  instrument,  yet  plaintiff  may  con- 
trovert it  by  evidence  of  fraud,  mistake, 
compromise,  payment,  statute  of  limita- 
tions, estoppel,  and  like  defenses.  In  short, 
he  may  by  evidence  controvert  instrument 
on  any  or  all  grounds  except  that  he  can 
not  controvert  its  due  execution  or  its  gen- 
uineness; and  by  genuineness  is  meant 
nothing  more  than  that  it  is  not  spurious, 
counterfeit,  or  of  different  import  on  its 
face  from  one  executed,  but  is  identical 
instrument  executed  by  party. — Moore  v. 
Copp,   119   Cal.   429,   432,   483,    51   Pac.   630. 

As    to    evidence    of    mistake,    fraud,    and 
like  defenses,  see  par.  8,  this  note. 

28.  Followed t      Brooks    v.    Johnson,    122 
Cal.    569,    670.    571,    65    Pac    428. 

29.  While  new  matter  in  an  answer  Is 
deemed  to  be  controverted  without  any  spe- 
cial    replication,    and     under     this    section 
plaintiff  has  right,  while  not  denying  gen- 
uineness  and   due   execution   of  instrument 
set   out  in  answer,   to  show  other  matters 
in    confession    and  avoidance    thereof,    yet, 
unless  he  brings  to  attention  of  court  his 
purpose   to   offer   such   evidence,   court   can 
not   asaume   that   he   desires   to   make   any 
such   defense,   and   hence  where   motion    to 
dismiss   petition    for   failure   to   deny   gen- 
uineness  and    execution    of   instrument   set 
out  in  answer  was  not  opposed  on  ground 
that  petitioner  desired  to  show  that  it  was 
not  freely  entered  into,  or  for  an  adequate 
consideration,  or  superseded  by  subsequent 
agreement,  or  that  performance  was  waived, 
but  was  opposed  on  other  grounds,  a  motion 
was  properly  granted. — in  re  Garcelon,   104 
Cal.  570,  581,  43  Am.  St.  Rep.  184,  32  L.  R.  A. 
595,  38  Pac.  414. 

80.     Same  —  Nature      of      Instrument.  — 

Though  plaintiff  did  not  file  affidavit  deny- 
ing genuineness  and  due  execution  of  policy 
of  insurance,  all  other  affirmative  allega- 
tions In  answer  are  denied  under  this  sec- 
tion; and  hence  it  was  denied  that  insured 
sold  said  policy  to  defendant,  that  he  sold 
it  for  its  actual  value,  or  that  It  was  trans- 
f erred  or  delivered  to  defendant  fsee  of  all 
mortgage  or  other  trust,  or  that  defendant 
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was  owner  of  it,  since  instrument  may  be 
absolute  in  form  and  yet  held  only  as  se- 
curity, and  burden  of  proof  is  on  defendant 
to  establish  allegation  of  his  answer. — 
Clarke  v.  Fast,  128  Cal.  422,  425,  61  Pac. 
72. 

31.  Sane— Want     of     consideration     for 

note  and  extension  of  time  is  admissible 
on  behalf  of  plaintiff  when  such  note  is 
set  up  in  answer,  though  plaintiff  has  not 
affidavit  denying  genuineness  or  due  exe- 
cution of  instrument. — Brooks  v.  Johnson, 
122   Cal.    569,   570,   571,    55   Pac.   423. 

32.  Though  affidavit  denying  genuineness 
and  due  execution  of  notes  set  up  in  answer 
were  filed  too  late  under  this  section,  never- 
theless plaintiff  had  right  to  controvert  by 
evidence  new  matter  set  up  in  answer, 
oxcept  as  to  genuineness  and  due  execution 
of  note,  by  showing  any  matters  in  con- 
fession or  avoidance,  and  hence  want  of 
consideration  may  be  shown.  —  Myers  v. 
Sierra  Valley  S.  &  A.  Assoc.,  122  Cal.  669, 
675,  55  Pac.  689. 

88.  Parties  affected. — This  section  does 
not  extend  to  any  other  parties  than  those 
who  are  alleged  to  have  signed  the  instru- 
ment which  must  be  one  containing  a  con- 
tract or  obligation  on  the  part  of  the 
defendant.  Thus,  a  letter  written  by  de- 
fendant to  plaintiff  and  pleaded  in  full  in 
the  answer  is  not  within  this  section. — 
Marx  v.  Raley,  6  Cal.  App.  479,  481,  92  Pac. 
519. 

84.  Presumption  of  payment— Raised  by 
written  releases. — Where  plaintiff  in  an  ac- 
tion for  damages  for  personal  injuries  ad- 
mits the  genuineness  and  due  execution  of 
releases  set  up  in  the  answer  by  failing  to 
file  the  affidavit  required  by  the  above  sec- 
tion, he  has  the  burden  of  rebutting  the 
presumption  of  full  payment  and  satisfac- 
tion of  demands  raised  by  the  releases. — 
Baird  v.  Pacific  Electric  Ry.  Co.,  39  Cal.  App. 
512,  179  Pac.  449. 

SO.  Same  Eatappel. — The  plaintiff  Is  not 
estopped    from    attacking    the    releases    by 


any  valid  defense  except  such  as  invali- 
dates their  genuineness  and  due  execution. 
— Baird  v.  Pacific  Electric  Ry.  Co.,  39  Cal. 
App.  512,   179   Pac.  449. 

36.  The  plaintiff,  under  section  462,  could 
controvert  such  releases  by  evidence  of 
fraud,  mistake,  undue  influence,  compro- 
mise, payment,  estoppel,  mental  incom- 
petency and  like  defenses,  without  further 
pleading. — Baird  v.  Pacific  Electric  Ry.  Co., 
39  Cal.  App.  512,  179  Pac.  449. 

87.  Time  of  filing  affidavit  —  Conceded 
bat  not  decided  that  affidavit  denying  gen- 
uineness and  due  execution  of  note  set 
forth  in  answer  filed  by  permission  of  court 
at  trial  was  made  too  late  —  not  having 
been  made  within  ten  days  after  receiving 
copy  of  the  answer — and  court  could  not 
allow  It  to  be  filed. — Meyers  v.  Sierra  Val- 
ley S.  &  A. 'Assoc,  122  Cal.  669,  675,  55  Pac. 
689. 

88.  Waiver— In  general. — Where  defend- 
ant had  pleaded  release  of  all  demands  for 
damages  sued  for,  and  had  Inserted  copy  of 
Buch  release,  which  was  not  denied  by 
plaintiff,  and  upon  trial  plaintiff  had  offered 
evidence  tending  to  show  that  at  time  he 
signed  release  he  was  incompetent  to  act. 
which  evidence  was  not  objected  to  by  de- 
fendant, it  was  held  that  in  appellate  court 
defendant  would  not  be  allowed  to  raise 
point  that  verdict  of  jury  was  against  ad- 
mission made  by  pleadings. — Crowley  v. 
City  R.   Co.,   60   Cal.   628,  630. 

39.  Where  written  instrument  set  forth 
in  answer  is  not  denied  by  affidavit,  yet  if 
evidence  in  respect  to  that  matter,  and 
tending  to  show  that  instrument  is  not 
genuine,  or  was  not  delivered,  is  intro- 
duced by  plaintiff  without  objection  on  part 
of  defendant,  -or  motion  to  strike  out,  and 
is  made  by  counter  evidence  on  part  of 
defendant,  latter  ought  not  to  be  permitted 
to  claim  that  genuineness  and  due  execu- 
tion of  instrument  are  admitted. — Clark  v. 
Child,   66  Cal.  87,  91,  92,  4  Pac.  1058. 


§  449.  EXCEPTIONS  TO  RULES  PRESCRIBED  BY  TWO  PRECEDING 
SECTIONS.  But  the  execution  of  the  instrument  mentioned  in  the  two  pre- 
ceding sections  is  not  deemed  admitted  by  a  failure  to  deny  the  same  under 
oath,  if  the  party  desiring  to  controvert  the  same  is,  upon  demand,  refused  an 
inspection  of  the  original.  Such  demand  must  be  in  writing,  served  by  copy, 
upon  the  adverse  party  or  his  attorney,  and  filed  with  the  papers  in  the  case. 

History:     Enacted  March  11,  1872;  amendment  approved  April  16, 
1880,  Code  AmdU.  1880  (C.  C.  P.  pt),  p.  111. 
As  to  order  for  taspectfom  of  writing,  see,  post,  1 1000  and  note. 
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CHAPTER  VIL 

GENERAL  RULES  OP  PLEADING. 


§  452.     Pleadings  to  be  liberally  construed. 
§  453.     Sham    and    irrelevant    answers,    etc., 

may  be  stricken  out. 
$  454.     How  to  state  an  account  in  pleadings. 
§  455.    Description    of    real    property    in    a 

pleading. 
§  456.    Judgments,  how  pleaded. 
§  457.     Conditions     precedent,     how     to     be 

pleaded. 
§  458.     Statute  of  limitations,  how  pleaded. 
§  459.     Private  statutes,  how  pleaded. 


§460. 

§461. 
§462. 


463. 
§464. 
465. 


Libel  and  slander,  how  stated  in  com- 
plaint. 

Answer  in  such  cases. 

Allegations  not  denied,  when  to  be 
deemed  true.  When  to  be  deemed 
controverted. 

A  material  allegation  defined. 

Supplemental   complaint   and   answer. 

Pleadings  subsequent  to  complaint 
must  be  filed  and  served. 


§  452.    PLEADINGS  TO  BE  LIBERALLY  CONSTRUED.    In  the  construc- 
tion of  a  pleading,  for  the  purpose  of  determining  its  effect,  its  allegations  must 
be  liberally  construed,  with  a  view  to  substantial  justice  between  the  parties. 
History:    Enacted  March  11,  1872,  re-enactment  of  §  70  of  Practice  Act. 

CONSTBUCTION  OP  PLEADINGS. 

1.  As  to  ordinary  meaning  of  words  — 

' '  Code  rule. ' ' 

2.  Bad  grammar — Used  by  pleader. 

3.  Conclusions  of  law — Alleged  in  plead- 

ing. 

4.  Construction  of  pleadings — Is  question 

for  court. 

5.  Court  should  not  be  compelled  to  re- 

sort to  rules  of  construction. 

6.  General  allegation  —  Inconsistent  with 

specific  allegations. 

7,8.  Immaterial   what   defendant   calls   his 
pleading. 

9.  Same — "Bill   to   redeem" — Construed 
1 '  bill  to  quiet  title. ' ' 

10- 17.  Liberal  construction  to  be  given — To 
promote  substantial  justice. 

18, 19.  Same — Absence  of  direct  allegation. 

20.  Same — Admissions  in  pleadings — Con- 

struction as  to  effect  of. 

21.  Same — Construction  necessary  to  sup- 

port action. 

22.  Same — Defects  in  pleading,  consisting 

of   facts   appearing   by   implication 
only. 

23.  Same — In  aid  of  judgment. 

24.  Same  —  ' '  Said  building "  —  In  com- 

plaint  for  damages  for   breach  of 
building  contract. 

25, 26.  Same — Showing  injury. 

27.  Same — So  as  to  imply  or  state  essen- 

tial facts. 

28.  Means  implied — In  general. 

29-  35.  Most   strongly   against   pleader   when 
— In  general. 

36.  Same — Absurd  construction. 

37.  Same — Allegations  of  petition  for  writ 

of  habeas  corpus. 


38.  Same — Answers  in  abatement 

39.  Same — Anticipation  of  defense. 

40.  Same — Dilatory  pleas. 

41.  Same — Inconsistency. 

42.  Same — Inferences. 

43.  Same — Insertion   of  necessary   allega- 

tions by  court. 

44-46.  Same — No  intendments. 

47.  Same — On  appeal  from  order  sustain* 
ing  demurrer  to  complaint. 

48-54.  Presumptions — -In  general. 

55.  Same — As  to  references  in. 

56.  Same — Against  pleader. 

57.  Same — Complaint  must  be  presumed  to 

state  correctly  terms  of  contract. 

58.  Same — Necessary  facts  presumed  not 

to  exist. 

59.  Rules  of  pleading — Purpose  of. 

60.  Strict   construction  —  Pleas   in  abate- 

ment. 

61.  Sufficiency  of  pleading — Aider  by  find- 

ings— Doctrine  not  applicable  when. 

62-65.  Whole  pleading  —  Must  be  construed 
together. 

66.  Words  construed  —  "Continuous"  not 

' '  irreparable. ' ' 

67.  Same — "During"    construed    continu- 

ously throughout. 

68.  Same— "If' '  construed  "when." 

69.  Same — "Satisfied"  construed. 

Am  to  defective  allegations  la  complalat 
being  cored  by  verdict,  see,  ante,  |  426,  note 
par.   177. 

1.  Aa  to  ordinary  meaning  .of  words— 
"Code  rule/' — In  a  pleading  under  the  "code 
rule"  the  words  used  should  be  given  their 
ordinary  meaning  unless  modified  by  con- 
text.— Christensen  v.  Cram,  156  Cal.  63 3„ 
635,   105   Pac.   950. 
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2.  Bad  grammar— Uiel  by  pleader  does 
not  vitiate  pleading:. — In  re  Ramazzinl,  110 
Cal.   488,   489,   42   Pac.   970. 

S.  Conclusions  of  law— Alleged  la  plead- 
ing may  be  disregarded.  Thus  allegation 
that  sum  is  not  due  in  an  action  on  in- 
surance policy  may  be  disregarded. — Doyle 
v.  Phoenix  Ins.  Co.,  4.  Cal.  264.  268. 

4.  Construction  of  pleadings— -la  ques- 
tion for  court  and  not  for  Jury. — Tevis  v. 
Hicks,  41  Cal.  123,  127;  Taylor  v.  Middle- 
ton,  67  Cal.  656,   657,  8  Pac.  594. 


5.  Court  should  not  be  compelled  to 
sort  to  rules  of  construction  to  determine 
what  is  meant  by  pleader,  or  whether  he 
may  have  possibly  intended  to  pursue  one 
remedy  or  another,  and  a  different  one. — 
Bigelow  v.  Gove.  7  Cal.  133,  135.  See  Ne- 
vada Co.  &  8.  C.  Co.  v.  Kidd,  37  Cal.  282, 
304;  Pttster  v.  Dascey,  65  Cal.  403,  405,  4 
Pac.  393. 

«.  General  allegation— -Inconsistent  with 
specific  allegation-*  will  be  disregarded. — 
Hinckley  v.  Field's  B.  tc  C.  Co.,  91  Cal.  136, 
141,  27  Pac.  694;  Malloy  v.  Benway,  34  Wash. 
315,  75  Pac.  869,  870. 

7.  Immaterial  whut  defendant  calls  his 
pleading. — Whether  he  designates  it  in  an 
answer  or  cross-complaint,  its  character 
will  be  determined  by  court.  It  is  fact 
set  up  in  pleading  which  makes  it  an  an- 
swer or  cross-complaint. — Holmes  v.  Richet, 
56  Cal.  307,  311,  38  Am.  Rep.  54;  Meeker  v. 
Dalton,  75  Cal.  154,  156,  16  Pac.  764;  Greg- 
ory v.  Bovier,  77  Cal.  121,  124,  19  Pac.  232; 
Mills  v.  Fletcher,  100  Cal.  142,  148,  34  Pac. 
637. 

8.  Matters  which  are  proper  as  defense 
will  not  be  turned  into  counter-claim  or 
cross-complaint  merely  by  prayer  for  af- 
firmative relief,  and  if  party  calls  his 
pleading  counter-claim  he  will  not  after- 
wards be  allowed  to  maintain  that  it  was 
really  cross-complaint  and  required  answer 
under  rule  that  pleading  must  be  construed 
against  pleader. — Shain  v.  Belvin,  79  Cal. 
262,  264,  21  Pac  747. 

9.  Some  — "Bill  to  redeem**  —  Construed 
"bill  to  quiet  title." — A  pleading  styled  a 
"bill  to  redeem"  may  in  fact  be  a  bill  to 
quiet  the  complainants'  alleged  title  to  the 
land  in  question. — Power  &  Irr.  Co.  of 
Clear  Lake  v.  Capay  Ditch  Co.,  226  Fed. 
634. 

As  to  construction  of  words  and  phrases, 

see    pars.    66-69,    this    note. 

10.  Liberal  construction  to  be  given— 
To  promote  substantial  Justice. — Pleadings 
are  liberally  construed  in  this  state. — In- 
graham  v.  Lyon,  105  Cal.  254,  257,  38  Pac. 
892;  Marsteller  v.  Leavitt,  130  Cal.  149,  152, 
62  Pac.  384.  See  Farnsworth  v.  Holder- 
man,  3  Utah  381,  4  Pac.  337,  841. 

11.  Under  statute  providing  that  allega- 
tions of  pleading  shall  be  liberally  con- 
strued with  view  to  substantial  justice 
between     parties,     common-law     rule     has 


been  abrogated. — Cant  well  v.  McPherson,  8 
Idaho  721,  34  Pac.  1095;  Isaacs  v.  Holland, 
4  Wash.  54,  29  Pac.  976,  978;  Cone  v. 
Ivinson,  4  Wyo.  203,  83  Pac  81,  35  Pac.  933, 
934. 

12.  Rule  applies  to  case  where  pleader 
confesses  his  pleading  is  bad,  and  that  it 
imperfectly  and  ambiguously  expresses  his 
meaning  and  intent,  and  he  appeals  to 
mercy  of  court  to  be  allowed  to  amend  it 
in  "furtherance  of  justice"  so  as  to  present 
more  clearly  his  cause  of  complaint. — Ne- 
vada Co.  &  S.  C.  Co.  v.  Kidd,  28  Cal.  673, 
684. 

18.  This  mode  of  interpretation  does  not 
require  leaning  in  favor  of  pleader  in  place 
of  former  tendency  against  him.  It  de- 
mands natural  spirit  of  fairness  in  equity 
in  ascertaining  meaning  of  any  particular 
averment  or  group  of  averments  from  their 
relation  in  connection  with  entire  pleading 
and  from  its  general  purpose  and  object. — 
Cone  v.  Ivinson,  4  Wyo.  203,  33  Pac.  31,  35 
Pac.   933,   934. 

14.  For  purpose  of  determining  whether 
new  matter  contained  in  amended  complaint 
is  entirely  foreign  to  cause  of  action  con- 
tained in  original  complaint,  original  must 
receive  liberal  construction. — Nevada  Co. 
&  S.  C.  Co.  v.  Kidd,  28  Cal.  678,  680. 

15.  Construction  of  pleading,  to  be  lib- 
eral, under  the  provisions  of  the  above 
section  with  a  view  to  substantial  justice; 
hence  a  complaint  filed  under  the  provisions 
of  Political  Code,  section  3819,  seeking  to 
recover  taxes  paid  under  protest,  charging 
an  over-valuation  of  plaintiff's  land  and  a 
systematic,  wilful,  and  intentional  under- 
valuation of  the  lands  of  others,  and  that 
the  board  of  supervisors  sitting  as  a  board 
of  equalization,  from  competent  evidence 
adduced  which  was  without  substantial 
contradiction,  had  full  knowledge  of  the 
facts  alleged,  and  arbitrarily  refused  to 
equalize  the  plaintiff's  assessment  with  the 
other  assessments  set  out,  states  a  cause 
of  action. — Southern  Pacific  Land  Co.  v. 
San  Diego  County,  188  Cal.  643,  191  Pac. 
931. 

16.  Pleadings  are  no  longer  to  be  con- 
strued against  the  pleader,  but  are  to  be 
liberally  construed  with  a  view  to  pro- 
moting justice.  Burlan  v.  Los  Angeles  Cafe 
Co.,   173  Cal.   625,   161   Pac.   4. 

17.  Where  under  the  old  common-law 
system  a  pleading  would  crumble  under 
the  weight  of  a  demurrer,  under  the  ad- 
vanced system  which  concerns  Itself  more 
with  substance,  the  same  pleading  might 
reasonably  be  held  sufficient  to  state  a 
cause  of  action.  From  an  averment  that 
the  plaintiff  sold  the  hay  to  the  defendant 
the  fact  of  delivery  is  implied,  and  while 
not  strictly  a  pcoper  manner  of  stating  a 
case  for  goods  sold  and  delivered  is  nev- 
ertheless sufficient. — Johnson  v.  Dixon 
Farms  Co.,  29  Cal.  App.  52,  155  Pac  134. 
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18.  Same— Absence    of    direct    allegation 

Is  not  fatal  defect  where  fact  appears  from 
pleading:  taken  as  a  whole. — In  re  Ramaz- 
zlna,  110  Cal.  488,   489,  42  Pac.  970. 

19.  Under  rule  that  pleadings  are  to  be 
liberally  construed  with  view  to  substan- 
tial justice  between  parties,  whatever  is 
necessarily  implied  in,  or  is  reasonably  to 
be  inferred  from,  an  allegation,  is  to  be 
taken  as  if  directly  averred. — Malloy  t. 
Benway,  84  Wash.  815,  75  Pac.  869,  870. 


20.  Same— Admission*  1b  pleadings  Com* 
strnctloa  as  to  effect  of. — In  an  action  for 
breach  of  contract  to  furnish  sufficient 
crude  oil  to  keep  plaintiff's  refinery  run- 
ning at  its  full  capacity,  an  allegation 
in  the  complaint  that  defendant  began  the 
delivery  of  crude  oil  and  "up  to  and  includ- 
ing the  month  of  April,  1907,  furnished 
and  delivered  to  the  plaintiff  crude  oil,"  is 
neither  an  allegation  nor  an  admission  that 
during  such  period  of  time  the  defendant 
furnished  sufficient  crude  oil  to  keep  plain- 
tiff's refinery  going  at  its  full  capacity,  but 
is  merely  a  declaration  that  the  defendant 
furnished  some  crude  oil  to  the  plaintiff 
and  that  if  there  was  a  deficiency  in  the 
delivery,  the  plaintiff  is  not  seeking  to  re- 
cover for  such  deficiency. — National  Oil 
Refining  Co.  v.  Producers'  Refining  Co.,  169 
Cal.   740,   147  Pac.   968. 

21.  Same— Construction  necessary  to  sap- 
port  action. — If  complaint  or  any  allega- 
tion of  complaint  is  capable  of  different 
constructions,  that  which  plaintiff  gives  it, 
or  which  court  finds  necessary  to  support 
action,  will  be  given  in  absence  of  special 
demurrer. — Ryan  v.  Jacques,  108  Cal.  280, 
286,   37   Pac.   186. 

22.  Some— Defects  la  pleading;,  consist- 
ing of  facts  appearing  by  Implication  only* 

will  be  considered  as  cured  by  verdict  or 
finding  necessarily  implying  existence  of 
such  facts,  but  such  rule  will  not  apply 
where  such  findings  are  contrary  to  infer- 
ence or  implication. — Hildreth  v.  Montecito 
C.  W.  Co.,  139  Cal.  22,  27,  72  Pac.  395. 

23.  Same— In  aid  of  judgment  In  action 
complaint  must  receive  as  favorable  an  in- 
terpretation as  its  general  scope  will  war- 
rant.— Fudickar  v.  East  Riverside  I.  Disk, 
109  Cal.  29,  34,  41  Pac.  1024.  See  Missouri 
Pac.  R.  Co.  v.  Morrow,  36  Kan.  495,  13  Pac. 
789. 

24.  Same — ''Said  building;" — In  complaint 
for  damages  for  breacb  of  building  contract. 
— In  the  case  of  an  action  for  damages  for 
breach  of  building  contract  an  allegation 
in  the  complaint  charging  defendant  with 
failure  and  refusal  to  build,  abandonment 
of  work,  leaving  building  in  incomplete 
condition,  refusal  to  continue  under  the 
contract,  and  set  out  the  reasonable  cost 
to  complete  "said  building"  over  and  in 
excess  of  the  contract  price  concluding  with 
the  ordinary  prayer  for  judgment  of  the 
excess,  the  words  "said  building"  as  used 
In  such  complaint  held  fairly  to  mean  the 


building  as  contracted  for  and  not  any 
other  building. — Bacigalupi  v.  Phoenix 
Building  &  Const.  Co.,  14  Cat.  App.  635.  12 
Pac.    892. 

As  to  construction  of  words  aad  phrases* 

see  pars.   66-69,  this  note. 

25.  Same  —  Showing  lajary.  —  Where  a 
complaint,  "liberally  construed  with  a 
view  to  substantial  justice  between  the 
parties"  shows  injury  to  plaintiff,  it  is  suf- 
ficient, whether  damage  is  alleged  or  not. 
— Menefee  v.  Oxnam,  42  Cal.  App.  81,  183 
Pac.  379. 

26.  Even  though  a  complaint  be  not  a 
model  pleading,  if.  construed  under  the 
liberal  rule  of  the  above  section,  it  is  not 
open  to  special  demurrer  if  the  facts 
pleaded  show  a  cause  of  action. — Menefee 
v.  Oxnam,  42  Cal.  App.  81,  183  Pac.  879. 

27.  Same— So  as  to  Imply  or  state  essen- 
tial facts. — The  pleadings  must  be  liberally 
construed  so  as  to  imply  or  state  an  essen- 
tial fact,  with  a  view  to  substantial  jus- 
tice between  the  parties. — Howard  v.  D.  W. 
Hobson  Co.,   38  Cal.  App.  445,   176  Pac.  715. 

28.  Means  Implied — la  general. — If  com- 
plaint intended  to  reach  certain  end  it 
equally  intended  use  of  all  means  necessary 
to  obtain  it;  thus  where,  in  action  for  dis- 
solution of  partnership,  appointment  of  re- 
ceiver was  asked  for,  employment  of  coun- 
sel by  receiver  will  also  be  deemed  asked 
for. — Adams  v.  Woods,  8  Cal.  306,  316. 

29.  Most  strongly  against  pleader  when— 
In  general. — The  pleadings  are  to  be  most 
strongly  construed  against  pleader  is  gen- 
eral rule  of  construction. — Snow  v.  Hal- 
stead,  1  Cal.  859,  361;  Chipman  v.  Emerlc, 
5  Cal.  49,  51,  63  Am.  Dec.  80;  Dickinson  v. 
Maguire,  9  Cal.  46,  48;  Guy  v.  Washburn,  28 
Cal.  Ill,  112;  Moore  v.  Besse,  80  Cal.  570. 
572;  Campbell  v.  Jones,  38  Cal.  607,  509; 
Triscony  v.  Orr,  49  Cal.  612,  617;  Collins  v. 
Townsend,  58  Cal.  608.  614;  Hays  v. 
Steiger.  76  Cal.  555,  560,  18  Pac.  670;  People 
v.  Wong  Wang,  92  Cal.  277,  281,  28  Pac 
270;  Callahan  v.  Loughran,  102  Cal.  476.  482. 
36  Pac.  835;  Benham  v.  Connor,  113  Cal.  168, 
171,  46  Pac.  258;  Siskiyou  L.  &  M.  Co.  v. 
Rostel,  121  Cal.  511,  513,  53  Pac  1118;  Cali- 
fornia Nav.  Co.  v.  Union  T.  Co.,  122  Cal.  641, 
643,  55  Pac.  591;  Fox  v.  Mackay,  125  Cal. 
54,  56,  57  Pac.  672;  Hildreth  v.  Montecito 
C.  W.  Co.,   139   Cal.   22,   27,   72   Pac.   395. 

30.  Presumption  is  that  pleader  states 
his  case  as  favorably  for  his  side  of*  con- 
troversy as  facts  will  justify,  and  hence 
rule  adopted  by  courts  is  that  pleadings 
are  to  be  construed  most  strongly  against 
pleader  and  that  ambiguities  arising  on 
face  of  pleading  are  to  be  resolved  against 
him. — Green  v.  Covillaud,  10  Cal.  317,  322, 
70  Am.  Dec.  725;  Landers  v.  Bolton,  26  Cal. 
393,  416,  418;  De  Castro  v.  Clarke,  29  CaL 
11,  16;  Rogers  v.  Shannon,  52  Cal.  99.  107; 
Silver  Creek  &  P.  L.  ft  W.  Co.  v.  Hayes. 
113  CaL  142,   145,  45  Pac.   191. 
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31.  This  rule  applies  where  he  stands 
upon  sufficiency  of  his  pleading;  against  de- 
murrer pointing  out  particulars  wherein  it 
is  alleged  to  be  insufficient.  It  is  supposed 
that  every  pleader  would  state  his  case  as 
strongly  as  facts  warranted. — Glide  v. 
Dwyer,  88  Cal.  477,  479,  28  Pac.  706. 

82.  In  an  action  for  breach  of  contract 
for  the  sale  of  land,  brought  by  vendor 
against  vendee,  where  it  was  sought  to 
vary  the  terms  of  the  contract  requiring 
delivery  of  the  actual  physical  possession 
by  a  contemporaneous  oral  understanding 
that  the  vendor's  tenants  should  remain  In 
possession  as  tenants  of  the  vendee,  it  was 
held  that  allegations  to  that  effect  in  the 
complaint  would  be  construed  most  strongly 
against  the  plaintiff,  and  that  it  would  be 
inferred  therefrom  that  there  was  no  such 
delivery  of  the  actual  physical  possession 
as  the  written  contract  required. — Pierce 
v.   Edwards,  150  Cal.   654,   89  Pac.   600. 

38.  It  is  often  said  that  a  pleading  is  to 
be  construed  most  strongly  against  the 
pleader;  but  in  this  state  the  rule,  as  herein 
set  forth,  requires  a  liberal  construction 
of  the  allegations  of  a  pleading  with  a 
view  to  substantial  justice  between  the 
parties.  —  Estate  of  Wlckersham,  153  Cal. 
608,  96  Pac.  311. 

84.  Pleadings  are  to  be  considered  most 
strongly  against  the  pleader,  and  no  in- 
tendments indulged  in  his  favor. — Evinger 
v.  Moran,  14  Cal.  App.  330,  112  Pac.  68. 

86.  The  rule  Is,  not  that  a  pleading  is  to 
be  construed  most  strongly  against  the 
pleader,  but  that  in  the  construction  of  a 
pleading,  for  the  purpose  of  determining 
Its  effect,  its  allegations  must  be  liberally 
construed,  with  a  view  to  substantial  jus- 
tice between  the  parties. — Pavlovich  ▼. 
Pavlovich,    22    Cal.   App.    500,    135    Pac.    808. 

SO.  Same— Absurd  com  traction.  —  This 
rule  does  not  require  such  construction  to 
be  given,  if  It  will  reasonably  bear  different 
one,  as  will  make  pleading  absurd. — Mar- 
shall  v.   Shatter,    32   Cal.   176,    191. 

87.  Same— Allegation*  of  petition  for 
writ  of  habeas  corpus  to  review  proceedings 
for  contempt  are  to  be  taken  most  strongly 
against  pleader. — In  re  Clarke,  125  Cal.  388, 
898,   58  Pac.   22. 

88.  Same— Answers    fa     abatement     are 

strictly  construed. — Larce  v.  Clements,  36 
Cal.  132,  184. 

Am  to  atrlct  construction  of  plena  tn 
abatement,  see  par.   60,   this   note. 

39.  Same  —  Anticipation      of     defense.  — 

Presumption  against  pleader  does  not  re- 
quire him  to  anticipate  matters  of  defense. 
— Jaffe  v.  Lilienthal,  86  Cal.  91,  92,  24  Pac. 
835;  Woodroof  v.  Howes,  $$  Cal.  184,  194, 
26  Pac.  111. 

4*.  Same  —  Dilatory  plena  are  not  fa- 
vored. Party  pleading  them  relies  on  tech- 
nical law  to  defeat  plaintiff's  action  and 
is  held  to  technical  exactness  in  his  plead- 
ing.— Thompson  v.  Lyon,  14  Cal.  39,  42. 


41.  Same— Inconsistency. — And  where  he 
alleges  in  one  place  that  he  has  actual 
possession  of  premises  and  in  another  that 
he  has  not,  complaint  shows  no  cause  of 
action  for  forcible  entry  and  detainer.— 
Dickinson  v.  Maguire,  9  Cal.  46,  48,  50. 

42.  Some— Inference*. — Where  in  declara- 
tion plaintiffs  failed  to  allege  want  of  no- 
tice of  lease,  but  set  it  out  as  if  it  were 
fully  known,  and  then  failed  to  allege  want 
of  notice  of  assignment  of  it,  inference 
is  that  they  had  notice  of  lease,  and  it  is 
equivalent  to  direct  averment  of  that  fact. 
— Chipman  v.  Emeric,  6  Cal.  49,  51,  63  Am. 
Dec.   80. 

Aa  to  presumptlana9  see  pars.  48-58,  this 
note. 

48.  Same— Insertion  of  necessary  allega- 
tions by  conrt. — And  if  plaintiff  has  neg- 
lected to  state  necessary  issuable  facts, 
court  can  not  insert  them  for  him. — Guy 
v.  Washburn,  23  Cal.  Ill,  112;  Moore  v. 
Besse,  30  Cal.  570,  672. 

44.  Same  —  No  Intendments  can  be  in- 
dulged in  aid  of  pleading. — Callahan  v. 
Loughran,  102  Cal.  476,  482,  36  Pac.  835. 

Aa  to  presumption*  see  para.  48-58,  this 
note. 

45.  When  sufficiency  of  complaint  Is  chal- 
lenged by  demurrer  or  motion  it  must  be 
more  strictly  construed  against  plaintiff 
than  when  that  question  arose  on  admis- 
sion of  evidence,  in  which  case  all  intend- 
ments in  favor  of  complaint  are  to  be  in- 
voked.— Keene  v.  Eldriedge,  47  Ore.  179,  82 
Pac.  80S. 

46.  Every  intendment  of  pleading  and 
every  presumption  that  can  arise  must  give 
way  to  paramount  fact  shown  by  complaint 
itself,  that  resolution  of  intention  to  make 
street  Improvement,  which  board  of  super- 
visors actually  passed,  was  insufficient  to 
confer  on  its  jurisdiction  to  proceed  further 
In  matter. — Buckman  v.  Hatch,  139  Cal.  53, 
57,  72  Pac.  445. 

47.  Same— On  appeal  from  order  sustain- 
ing demurrer  to  complaint  all  ambiguities 
and  uncertainties  in  complaint  will  be  con- 
strued against  pleader. — Mclntyre  v.  Hau- 
ser,  131  Cal.  11,  12,  63  Pac.  69. 

48.  Presumptions— In  general. — In  action 
of  trover  where  it  does  not  appear  that 
damage  occurred  after  plaintiff  became  en- 
titled to  possession  it  will  be  presumed 
that  It  occurred  before. — Triscony  v.  Orr,  49 
Cal.  612,  617. 

Aa  to  there  being  no  Intendments  la  favor 
of  pleader,   see  pars.   44-46,    this   note. 

49.  It  will  be  presumed  that  discovery 
of  fraud  alleged  in  answer,  date  of  which 
was  not  alleged,  was  immediately  after  it 
occurred,  and  hence  it  appears  that  rescis- 
sion on  such  ground  was  not  within  reason- 
able time. — Collins  v.  Townsend,  58  Cal. 
608,  614. 

50.  Where  nothing  to  contrary  is  shown 
in  complaint  by  hairs  of  pre-emption  claim- 
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ant  to  enforce  trust  against  patentee  who 
was  bona  fide  purchaser  under  Mexican 
grant,  it  will  be  presumed  that  land  waa 
situated  within  exterior  boundaries  of 
grant.— Hays  y.  Steiger,  76  CaL  566.  640.  It 
670. 


plaint. — Zany  ▼•  Rawhide  O. 
App.  376.  114  Pac  1026. 


Co.,  15  CaL 


SI.  Where  It  Is  alleged  that  offense 
committed  in  county,  such  allegation  was 
consistent  with  Its  having;  been  committed 
In  city  in  such  county,  so  as  to  deprive  court 
of  Jurisdiction. — People  y.  Wong*  Wane,  92 
CaL  277,  281,  21  Pac.  270. 

62.  In  action  for  damages  against  city 
for  injuries  caused  by  negligence  in  street 
Improvement,  complaint  which  does  not  di- 
rectly allege  that  city  Itself  was  doing 
work  will  be  construed,  in  view  of  provi- 
sions of  charter,  as  averring  that  work  was 
done  In  one  of  modes  provided  by  such 
charter. — Krause  v.  Sacramento,  43  Cal.  221, 
222. 

68.  In  action  on  notes,  counter-claim 
which  fails  to  allege  that  cause  of  action 
sot  up  as  counter-claim  arose  before  as- 
signment of  note  to  plaintiff,  or  before  de- 
fendant had  notice  of  such  assignment,  will 
bo  held  not  to  raise  any  Issues  which  can 
be  considered. — Ben  ham  v.  Connor,  113  CaL 
168,  171,  45  Pac.  258. 

64.  Complaint  to  abate  public  nuisance 
which  fails  to  allege  that  other  and  ad- 
jacent owners  will  not  suffer  like  detriment 
and  injury  is  insufficient,  for  though  it  does 
not  allege  in  terms  that  there  are  such 
other  owners,  yet  presumption  is  that  there 
are  other  inhabitants  and  owners  of  prop- 
erty.— Siskiyou  L.  or  M.  Co.  v.  Hostel,  121 
Cal.  511,  513,  53  Pac.  1118.  See  Lewiston 
T.  Co.  v.  Shasta  &  N.  W.  R.  Co.,  41  Cal. 
562. 

54.  Same— •  As  to  references  In.  —  Par- 
agraphs of  a  complaint  which  contain  aver- 
ments referring  to  other  parts  of  the  p'^ad- 
lng  are  presumed  to  refer  to  prior  portions 
only. — Richmond  Construction  Co.  v.  Doe,  29 
Cal.  App.  427,  155  Pac.  1068. 

56.  Sasne— Against  pleader- — If  a  com- 
plaint makes  no  allegation  as  to  when  the 
plaintiff  became  of  age,  it  will  be  presumed 
that  each  one  of  them  was  sul  Juris  for  a 
sufficient  length  of  time  to  allow  the  stat- 
ute of  limitations  to  run  prior  to  the 
filing  of  the  complaint. — Earhart  v.  Church- 
ill Co.,  169  Cal.  728.  147  Pac.  942. 

•7.  Sasae— -Complnlnt  most  be  presumed 
to    state     correctly     terms   of     contract    as 

against  plaintiff. — Johnson  v.  Moss,  45  CaL 
515,  617. 

■8.  Sane— Necessary  facts  presumed  sot 
to  exist. — If  fact  necessary  in  cause  of  ac- 
tion is  not  alleged  it  must  be  taken  as  hav- 
ing no  existence. — Callahan  v.  Lough  ran, 
102  Cal.  476,  482,  36  Pac.  885;  Hildreth  v. 
Monteclto  a  W.  Co.,  139  CaL  32,  27,  72 
Pae.  396. 

•t.     Rales  of  pleading  ■■Psifw  of  is  to 

prevent  evasion,  and  require  a  specific  de- 
nial of  every  averment  of  a  verified  com- 


-Pleas  in  abatement  are  not  favored 
by  law.  and  should  be  Judged  with  strict- 
ness.—Schee li no    v.    Moshier.    172    CaL    565. 
158   Pac   222. 
See  par.  38.  this  note. 

41.  SsuBeseaey  of  pleading  alder  by  smeV 
lags  ITttHt  wrt  airMra^lr  wbesu— Where 
the  sufficiency  of  a  pleading  has  been  ques- 
tioned by  demurrer,  the  pleading  must, 
upon  appeal  on  the  Judgment-roll,  bo  Judged 
by  itself  alone,  and  the  doctrine  of  aider 
by  findings  or  verdict  does  not  apply. — 
Silvers  v.  Grossman.  183  CaL  696.  192  Pac. 
634.  approving  doctrine  In  Pittsburg,  C  C. 
a  St  L  R.  Co.  T.  Moore,  152  Ind.  345,  44 
L.  R.  A.  638,  53  N.  B.  290. 


42.  Whole  pleadiaj 
together,  is  the  general  rule.— Gljde  ▼. 
Dwyer.  83  Cal.  477,  479,  23  Pac  706.  See 
McClung  t.  CulUson.  15  Okla,  402,  32  Pac 
499. 

63.  Character  and  effect  of  an  averment 
that  may  be  uncertain  in  one  of  its  clauses 
is  not  limited  to  construction  of  that  clause 
merely,  but  averment  is  to  be  construed  as 
whole  and  in  connection  with  entire  com- 
plaint.—Bates  v.  Babcock,  95  CaL  479,  482. 
29  Am.  St.  Rep.  183,  16  I*.  R.  A.  745,  30  Pac 
605;  Sprigg  v.  Barber,  122  CaL  573,  579,  55 
Pac.    419. 

64.  Whole  answer  must  be  construed  to- 
gether, and  one  paragraph  can  not  be  elim- 
inated and  given  effect  of  denial  when  it 
appears  from  context  and  other  portions 
of  answer  that  denial  was  intended  to  be 
hypothetical. — Alemany  v.  City  of  Peta- 
luma,  38  Cal.  563,  557. 

65.  In  construing  pleading  it  Is  not  per- 
missible to  take  isolated  sentence  supported 
from  context  and  give  effect  to  it  as  In- 
dependent averment,  unless  on  whole  plead- 
ing it  appears  to  have  been  so  intended. 
— Farlsh  v.  Coon,  40  Cal.  88,  53.  See  Cone 
Y.  I  Vinson,  4  Wyo.  208,  38  Pac  31,  35  Pac. 
988,  984. 

64.  Words  construed— "Continuous"  aet 
"Irreparable."  —  Allegation  that  defendant 
by  his  act 8  has  caused  and  does  cause  con- 
tinuous and  daily  damage  to  plaintiff  Is 
insufficient  to  show  any  irreparable  dam* 
age  and  injury. — California  Nav.  Co.  v.  Un- 
ion Tel.  Co.,  122  Cal.  641,  643,  66  Pac  591. 

As  to  "bill  to  redeem"  coastraed  "bill  to 
ejaiet  title,"  see  par.  t,  this  note. 

As    to    construction    of    "said    butldima*," 

In  action  for  damages  on  breach  of  build- 
ing contract,  see  par.  24,  this  note. 

47.  Same— "Daring"  corns  trued  contiaa- 
easly  throughout.  —  Averment  that  person 
was  during  his  lifetime  owner,  etc.,  con- 
strued to  be  statement  that  he  was  owner 
continuously  throughout  his  lifetime  and 
hence  had  an  interest  in  land  at  time  of  his 
death.— Riddell  v.  Harrell,  71  Cal.  254,  259, 
12  Pac.  67. 
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68.  Same— "If"  construed  «wten.M — Aver- 
ment that  defendant  promised  and  agreed 
to  pay  certain  sum  if  plaintiff  succeeded  in 
defeating:  two  actions,  construed  good  as 
averment  that  defendant  promised  to  pay 
money  when  plaintiff  succeeded,  etc — Cum- 
mlng-s  v.  Howard,  63  Cal.  603,  504. 


«9.  Same — "Satisfied"  construe*. — Allega- 
tion that  plaintiff  was  satisfied  that  de- 
fendant never  was  owner  of  vessel,  the 
issue  tendered  was  whether  plaintiff  was 
satisfied  or  not,  which  was  immaterial,  and 
hence  complaint  did  not  present  point  on 
which  cause  could  be  decided  on  its  merits. 
— Snow  v.  Halstead,  1  Cal.  369,  361. 


§  453.    SHAM  AND  IRRELEVANT  ANSWERS,  ETC.,  MAY  BE  STRICKEN 

OUT.     Sham  and  irrelevant  answers,  and  irrelevant  and  redundant  matter 

inserted  in  a  pleading,  may  be  stricken  out,  upon  such  terms  as  the  court  may, 

in  its  discretion,  impose. 

History:     Enacted  March  11,  1872,  founded  upon  §S  50,  57  of  Prac- 
tice Act 


SHAM   AND   IRRELEVANT   ANSWERS- 
STRIKING  OUT. 

I.  In  General,  1-32. 
IL  Irrelevant  and  Redundant  Matter,  33* 

59. 
HI.  Motion  to  Strike,  60-101. 

L  In  General. 

1,  2.  Answer  frivolous,  when. 
3-  6.  Answer  is  sham,  when. 

7.  Same  —  Essential  elements  of  sham 

plea. 

8.  Answer  presenting  defense — Legality 

of  which  has  not  been  passed  on. 

9.  Clerical  mistake. 

10.  Counter-claim  —  If   sham,   may   be 

stricken  out. 

11.  Demurrer — Can  not  be  stricken  out. 

12- 15.  Denial — Can  not  be  treated  as  sham. 

16.  Same  —  Answer  denying  corporate 
existence  of  plaintiff. 

17- 19.  Same — Answer  taking  issue  only  on 
immaterial  issue. 

20.  Same — Denials   not   explicitly   trav- 
ersing material  allegations. 

21,  22.  Same  —  Denial  on  information  and 
belief. 

23.  Same — General  denial  in  verified  an- 
,  swer. 

24-  27.  Same — Special  denials  not  raising  is- 
sue. 

28.  Inconsistency  —  Between     evidence 
at  trial  and  defense. 

29-  32.  Insufficient  defense  —  Stricken  out 
when. 

II.  Irrelevant  and  Redundant  Matter. 

33.  Anticipating  defenses. 

34.  Answer  by  individual — On  behalf  of 

board. 

35.  Answer  in  nature  of  demurrer. 
36-39.  Conclusion  of  law. 

40.  Claims  by  way  of  set-off. 
41-  45.  Evidentiary  matters — In  general. 

46.  8ame — Deraignment  of  title. 

47.  Irrelevant  matter — As  to  in  general. 


48.  Same — Relating  to  pleading  itself. 
49,50.  Matters  of  inducement. 

51.  Misjoinder  of  parties. 
52-58.  New  matter — In  general. 

59.  Surplusage — As  to  what  constitutes. 

III.  Motion  to  Strike. 

60.  Demurrer  a  pleading. 

61.  Determination  —  Admission   by   mo- 

tion. 

62-  67.  Same — Affidavits  and  evidence. 

68.  Same — Discretion  of  court. 

69.  Same — Hearing  motion  at  chambers. 

70.  Same — Inquiry,  scope  of. 
71-  73.  Same — Leave  to  amend. 

74.  Same— Order   striking   out   portions 

of  answer. 

75.  Same — Waiver  of  error. 

76.  Form   of   motion  —  Irrelevant  aver- 

ments and  surplusage. 

77.  Same  —  Motion   to   strike   out— Not 

pointing  out  specific  objectionable 
matter. 

78.  Same — Order  on  court's  own  motion. 

79.  Grounds — Failure    to    prosecute    ac- 

tion. 

80.  Same — Failure  to  serve  demurrer. 

81-  84.  Same  —  Immaterial  ,and    irrelevant 
matter. 

85.  Same — Insufficient  defense. 

86,  87.  Same — Material  allegation. 

88.  Same — Misjoinder  of  causes. 

89.  Same — Plaintiff  named  by  initials. 

90, 91.  Same  —  Repeating    allegations    in 
amended  pleading. 

92.  Same— 8candalous  matter. 

93,  94.  Same — Sham  or  irrelevant  answer. 

95.  Same — Same — Denials  bad. 

96.  Same — Surplusage. 

97.  Nature  of  motion — Motion  to  strike 

out. 

98.  Notice  of  motion. 

99.  Time  for  motion. 

100, 101.  Waiver  by  failure  to  move  to  strike* 
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SHAM  AMD  IRRELEVANT  ANSWERS — GBNBRALLY. 


(Ft.  II* 


As  to  sham  luiren,  see,  ante,  |  437,  note 

par.  —i ; 

L     IN  GENERAL. 


t,  Answer  la  frlvolens  which  denies  no 
material  averment  in  complaint,  and  which, 
if  admitted  to  be  true,  does  not  constitute 
any  defense  to  cause  of  action. — Hem  me  v. 
Hays,  55  Cal.  337,  339;  Goldstein  y.  Krause, 
2  Idaho  271,  13  Pac.  232. 


As  to  what  constitutes  frlvolona  answer, 

see  note  70  Am.  Dec.  635. 

2.  Frivolous  answer  Is  one  so  clearly  and 
palpably  bad  as  to  require  no  argument  or 
illustration  to  show  its  character,  and  which 
would  be  pronounced  frivolous  and  indica- 
tive of  bad  faith  in  pleader  upon  mere  In- 
spection.— "Bank  of  Commerce  v.  Humphrey, 
«  8.  D.  415,  61  N.  W.  444. 

8.  Answer  to  sham  when  It  is  good  In 
form  but  false  In  fact,  and  not  pleaded  In 
good  faith. — Piercy  v.  Sabin,  10  Cal.  22.  29. 
70  Am.  Dec.  692;  Gostorfs  v.  Taafe,  18  Cal. 
385,  887,  388;  Wedderspoon  v.  Rogers,  32 
Cal.  569,  574;  Greenbaum  v.  Turrill,  57  Cat 
285,  287,  288;  Continental  B.  &  L.  Assoc,  v. 
Boggess,  145  Cal.  30,  34,  78  Pac.  245.  See 
Foren  v.  Dealey,  4  Ore.  92,  95. 

4.  Sets  up  new  matter  which  is  false.— 
Piercy  v.  Sabin,  10  Cal.  22,  29,  70  Am.  Dec 
692. 

5.  Sham  pleading  is  pleading  of  matter 
known  by  party  to  be  false,  for  purpose  of 
delay  or  other  unworthy  object. — Green- 
baum v.  Turrill,  67  Cal.  285,  287,  288.  See 
Gostorfs  v.  Taaffe,  18  Cal.  885,  387,  388. 

6.  Sham  pleading,  or  portion  thereof,  to 
be  eliminated  on  motion,  is  such  as  appears 
manifestly  and  inherently  sham  by  reason 
of  its  incompatibility  with  law  or  nature 
and  condition  of  things  within  judicial 
knowledge,  or  appears  to  be  false  by  com- 
parison with  other  declarations  of  plead- 
ings, and  these  conditions  should  appear  on 
consideration  of  pleadings  alone. — McDon- 
ald v.  Pincus,  18  Mont.  83,  82  Pae.  283,  284. 

7.  Same— E**entlul  element  of  sham  plea 

is  its  falsity. — Patrick  v.  McManus,  14  Colo. 
65,  20  Am.  St.  Rep.  253,  23  Pac.  90;  Goldstein 
v.  Krause,  2  Idaho   271,  13  Pac.   232. 

^.  Answer  presenting  defense— Locality 
of   which    hns   never   been   passed   npon   by 

courts  of  state  but  has  been  sustained  by 
courts  of  other  states  should  not  be  stricken 
out  as  frivolous.  —  Bank  of  Commerce  T. 
Humphrey,  6  S.  D.  415,  61  N.  W.  444. 

9.  Clerical  mistake. — Where  it  appeared 
that  word  "when,"  use  of  which  rendered 
answer  evasive,  was  used  by  clerical  mis- 
take for  word  "where,"  which  rendered  de- 
nial proper,  motion  for  judgment  on  plead- 
ing was  properly  denied. — Baker  t.  Bucher, 
100  Cal.  214,  215,  34  Pac.  654,  849. 

IS.  Counter-claim  —  If  sham,  may  ho 
stricken  ont  on  motion. — Patrick  v.  Mc- 
Manus, 14  Colo.  65,  20  Am.  St.  Rep.  268,  28 
Pac.  90. 


11.  Demurrer— Can    not    bo    strict  en    oat 

on  motion  as  sham  and  irrelevant  defense, 
It  not  being  a  defense. — Larco  v.  Casa- 
neuava,  30  Cal.  560,  566. 

12.  Denial— Can  not  bo  treated  ao  sham 

answer. — Piercy  v.  Sabin,  10  Cat  22,  29,  70 
Am.  Dec.  692. 


As  to  striking  ont  denials  aa 

note  72  Am.  Dec.  522. 


sham,  see 


18.  Where  answer  traversed  all  plain- 
tiffs allegations  it  can  not  be  stricken  out 
as  sham,  frivolous,  irrelevant,  redundant,  or 
Immaterial. — Brooks  v.  Chilton,  6  Cal.  640. 
642;  Abbott  v.  Douglass,  28  Cal.  295,  297; 
Fay  v.  Cobb,  51  Cal.  313,  315;  Samuel  Cup- 
pies  Wooden- Ware  Co.  v.  Jensen  (N.  D.  Feb. 
9,  1886),  27  N.  W.  206;  Gjerstadengen  t. 
Hartzell,  8  N.  D.  424,  79  N.  W.  872,  873. 

14.  Where  answer  denies  most  material 
averment  of  complaint  It  was  error  to 
strike  it  out  as  sham. — Lybecker  v.  Murray, 
58  Cal.  186,  188. 

15.  In  action  by  heir  to  quiet  title'  to 
land  of  decedent  as  against  beneficiaries 
claiming  under  will,  order  striking  out 
denial  of  plaintiffs  title  as  sham  Is  er- 
roneous.— Toland  v.  Toland,  123  Cal.  140, 
145,   56   Pac   681. 

IS.  Same— Answer  denying  corporate  ex- 
istence of  plaintiff  can  not  be  stricken  out 
as  sham  and  irrelevant. — Orovllle  it  V.  R. 
Co.  v.  Supervisors  of  Plumas  Co.,  37  Cal. 
354,  360. 

17.  Same— Answer  taking  Issue  only  on 
Immaterial  Issue  in  complaint  is  frivolous, 
and  may  be  stricken  out  on  that  ground. — 
Hemme  v.  Hays,  55  Cal.  337,  339;  Montgom- 
ery v.  Merrill,  62  Cal.  385,  393;  Loveland  v. 
Garner,  74  Cat  298,  300,  15  Pac.  844;  Gold- 
stein v.  Krause,  2  Idaho  271,  13  Pac.  232. 

18.  Matters  In  an  answer  which  present 
an  immaterial  issue  are  properly  stricken 
out,  thus  denials  in  an  action  to  foreclose 
swamp-land  assessment  as  to  matters  which 
have  been  determined  by  board  of  super- 
visors, whose  determination  is  final,  were 
properly  stricken  out. — People  v.  Hagar,  52 
Cal.  171,  182. 

19.  Portions  of  answer  which  raised  im- 
proper and  Immaterial  issue  should  have 
been  stricken  out  on  motion. — Williams  ▼. 
Ninemire,  23  Wash.  393,  63  Pac.  634. 

as.  Same— Denials  not  explicitly  travers- 
ing material  allegations  of  complaint  aro 
sham  and  Irrelevant  within  statute. — Gay 
v.  Winter,  34  Cal.  153,  161;  Tynan  v.  Walker, 
85  Cal.  634,  646,  95  Am.  Dec.  152. 


21.     Same— Denial  on  Information  and 

Met  of  matters  which  are  entirely  made  up 
of  files  and  records  in  case  in  which  de- 
fendant was  proper  party  is  properly 
stricken  out  as  sham  and  frivolous. — First 
Nat.  Bank  v.  Martin,  6  Idaho  204,  55  Pac. 
302;  Van  Dyke  v.  Doherty,  6  N.  D.  263,  69 
N.  W.  200;  Gjerstadengen  v.  HarUell,  8 
N.  D.  424,  79  N.  W.  872. 
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22.     Denial  of  allegation  In  complaint  for      and   mortgage,    such  answer   was   properly 


want  of  sufficient  Information  and  belief  to 
enable  defendant  to  answer  justifies  court 
in  striking:  out  such  denial  if  matter  is 
presumptively  within  knowledge  of  defend- 
ant.— Sloane  v.  Southern  Cal.  R.  Co.,  Ill 
Cal.  668,  685,  32  L.  R.  A.  193,  44  Pac.  320. 

23.  Same— General  denial  In  verified  an- 
swer is  inadmissible,  and  hence  was  prop- 
erly stricken  out  on  motion. — People  v. 
Hagrar,  52  Cal.  171,  182. 

24.  Same— Special  dentals  not  raising  Is- 
sue under  which  plaintiff  could  be  required 
to  introduce  evidence,  they  should  have 
been  stricken  out  on  motion  as  sham  and 
irrelevant. — Hook  v.  White,  36  Cal.  299, 
302. 

25.  In  action  on  note  averment  in  com- 
plaint that  plaintiff  was  owner  of  note  is 
not  averment  of  issuable  fact  but  conclu- 
sion of  law,  and  hence  denial  of  his  aver- 
ment did  not  raise  material  issue  so  that 
motion  to  strike  out  answer  as  sham  should 
be  granted  though  defendant's  counter-affi- 
davit states  that  answer  was  true  and  was 
put  in  in  good  faith. — Wedderspoon  v.  Rod- 
gers.  32  Cal.   569. 

26.  Denial  that  plaintiff,  to  whom  note 
runs  on  its  face,  is  lawful  owner  or  holder 
of  instrument  is  frivolous. — Frost  v.  Har- 
ford, 40  Cal.  165,  166;  Felch  v.  Beaudry,  40 
Cal.  439,  444;  Bank  of  Shasta  v.  Boyd,  99 
Cal.  604,  34  Pac.  337. 

27.  Where  in  pursuance  of  decree  of  dis- 
tribution, property  had  been  delivered  to 
legatee  and  thereafter  when  such  decree 
was  reversed  citation  was  issued  to  legatee 
directing  her  to  return  property,  an  answer 
on  her  part  denying  that  she  had  title  to 
property  or  right  of  possession  other  than 
as  devisee  or  legatee  was  properly  stricken 
out  as  sham  and  frivolous. — Heydenfeldt  v. 
Superior  Court,  117  Cal.  348,  349,  49  Pac. 
210. 

28.  Inconsistency— Between  evidence  at 
trial  and  defease  stricken  out  does  not  show 
good  ground  for  striking  out  defense. — 
De  Baker  v.  Southern  Cal.  R.  Co.;  106  Cal. 
257,  278,  46  Am.  St.  Rep.  237,  39  Pac.  610. 

29.  InsnflUcient  defease  —  Stricken  oat 
when. — An  answer  verified  by  defendant, 
and  setting  up  sufficient  defense,  can  not 
be  stricken  out  as  sham,  whether  such  an- 
swer consists  of  denials,  or  sets  up  an  af- 
firmative defense. — Greenbaum  v.  Turrill, 
67  Cal.  285,  292. 

80.  Where  defense  Is  attempted  to  be 
set  up,  but  is  not  so  set  up  as  to  enable 
plaintiff  to  plead  to  same,  or  to  allow 
Agreement  hinted  at  to  be  proved,  and  hence 
not  made  available  as  defense,  answer 
properly  stricken  out  as  sham  and  irrele- 
vant.— McDonald  v.  Plncus,  13  Mont.  83,  32 
Pac.  288,  284. 

31.  Where  it  appeared  on  face  of  plead- 
ing that  answer  setting  up  statute  of  lim- 
itations was  sham,  and  answer,  not  being 
verified,    admitted    due    execution    of    not** 


stricken   out. — Bank  of  Shasta  ▼.  Boyd,   99 
Cal.  604,  605,  34  Pac.  837. 

82.  Striking  out  pleading  because  of  in- 
sufficient defense,  which  is  susceptible  of 
being  amended  by  statement  of  facts  known 
to  exist  and' which  constitute  cause  of  ac- 
tion, defense  to  action  should  only  be  re- 
sorted to  in  extreme  cases.  —  Burns  v. 
Scooffy,  98  Cal.  271,  276,  33  Pac.  86. 

II.     IRRELEVANT  AND  REDUNDANT 

MATTER. 

As  to  grounds  of  motion  to  strike  oat*  see 

pars.  79-96,  this  note. 

S3.  Anticipating  defenses.  —  Matter  in 
complaint  set  up  to  meet  any  defense  which 
it  was  supposed  would  be  made  is  super- 
fluous and  has  no  proper  or  legitimate  con- 
nection with  complaint. — Boles  v.  Cohen,  15 
Cal.  150,  151. 

84.  Answer  by  Individual— On  behalf  of 
board. — In  proceeding  against  board  of  su- 
pervisors, answer  of  one  or  more  super- 
visors in  their  own  name  or  names,  whether 
supervisor  or  otherwise,  can  not  be  regarded 
as  answer  of  board,  and  should  be  stricken 
out  on  motion. — People  ex  rel.  Central  Pac. 
R.  Co.  v.  Supervisors,   27   Cal.   655,   670. 

85.  Answer  In  nature  of  demurrer. — Al- 
legation in  answer  that  amended  complaint 
changed  form  of  action  from  ejectment  to 
injunction,  and  that  no  summons  was  issued 
on  amended  complaint,  was  immaterial  and 
surplusage,  and  properly  stricken  out,  as 
such  question  should  be  waived  by  objec- 
tion to  filing  of  amendment  or  by  motion 
to  strike  amended  pleading  from  files. — 
Wheeler  v.  West,  78  Cal.  96,  97,  20  Pac.  45. 

S6.  Conclusion  of  law  in  complaint  drawn 
from  allegations  appearing  elsewhere  in 
complaint  was  properly  stricken  out.  — 
Board  of  Supervisors  v.  Bird,  31  Cal.  66,  72; 
McDermont  v.  Anaheim  V.  W.  Co.,  124  Cal. 
112,  117,  56  Pac.  779. 

37.  In  action  on  note  in  favor  of  wife, 
defense  that  note  is  not  her  separate  prop- 
erty is  statement  of  mere  conclusion  of 
law,  and  should  be  stricken  out  on  motion. 
— Frost  v.  Harford,  40  Cal.  165,  166. 

38.  Answer  made  up  largely  of.  legal 
conclusions  which  must  have  been  advanced 
in  argument  on  demurrer  and  overruled  by 
court,  properly  stricken  from  files  as  evasive 
and  frivolous. — Crane  v.  Andrews,  10  Colo. 
265,   15    Pac.   331,   332. 

39.  Where  law  will  presume  fact  it  is  not 
necessary  to  allege  it,  and  hence  where  re- 
maining allegations  show  that  plaintiff  was 
entitled  to  possession  of  property  sued  for 
when  action  was  commenced.  It  was  not 
error  to  strike  out  allegation  that  he  was 
so  entitled. — Casto  v.  Murray,  47,  Ore.  57, 
81  Pac.   883,  884. 

40.  Claims  by  way  of  set-off  which 
though  informally  and  inartlflclally  pleaded 
constitute   legal   and    valid   claims   against 
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plaintiff,  were  erroneously  stricken  out. — 
Wallace  v.  Bear  River  W.  &  M.  Co.,  18 
Cal.   461,   464. 

41.  Evidentiary   matters  — In   general. — 

Evidentiary  matters  in  complaint  should 
be  stricken  out  as  irrelevant. — Smith  v. 
Richmond,  19  Cal.  476,  483;  Bo  wen  v.  Au- 
brey, 22  Cal.  566,  570;  Patterson  v.  Keystone 
M.  Co.,  30  Cal.  360,  364;  Brack  v.  Tucker, 
42  Cal.  346,  351.  See  Sweetman  v.  Ramsey, 
21  Mont.  323,  56  Pac.  361,  362. 

42.  Matter  averred  by  way  of  descrip- 
tion and  blended  with  matters  of  evidence 
properly  stricken  out  of  complaint. — Will- 
son  v.  Cleaveland,  80  Cal.  192,  200. 

43.  Probative  facta  have  no  place  in 
pleading,  and  will  be  stricken  out  on  mo- 
tion. Such  words  as  "duly,"  "wrongfully,0 
and  "unlawfully,"  so  frequently  used  in 
pleadings,  might  better  be  omitted.  They 
tender  no  issue  and  serve  only  to  detract 
from  that  logical  directness  and  simplicity 
of  statement  which  ought  always  to  be  ob- 
served in  pleading.  They  are  but  surplus- 
age and  may  be  disregarded. — Miles  v.  Mc- 
Dermott,  81  Cal.  271,  273. 

44.  In  action  for  negligence  plaintiffs 
were  justified  in  setting  forth  in  their  com- 
plaint several  acts  of  defendant  which 
constituted  wrong  for  which  they  sought 
redress,  and  fact  that  they  contained  proba- 
tive matters  does  not  render  refusal  of 
court  to  strike  out  such  portions  reversible 
error. — Sloane  v.  Southern  Cal.  R.  Co.,  Ill 
Cal.    668,    684,   82  L.    R.   A.    193,   44   Pac.    320. 

45.  In  action  for  seizure  and  conversion 
of  gold  coin,  allegations  in  complaint,  de- 
tailing manner  in  which  seizure  was  made, 
with  incidents  occurring  on  street,  and 
everything  done  by  defendants,  plaintiff, 
and  crowd  relating  to  or  constituting  evi- 
dence of  wrongful  conversion,  was  irrele- 
vant and  redundant,  and  it  was  error  to 
refuse  to  strike  it  out  on  motion.-^Green 
V.  Palmer,  16  Cal.  411,  412,  414,  76  Am.  Dec. 
492. 

40.  Same— Derailment  of  title  in  com- 
plaint in  ejectment  are  matters  of  evidence, 
and  should  be  stricken  out  as  irrelevant. — 
Larco  v.  Casaneuava,  30  Cal.  560,  561,  565; 
Coryell  v.  Cain,  16  Cal.  567,  572. 

47.  Irrelevant  matter— A  a  to  In   general. 

— Where  matter  alleged  in  answer  has  con- 
nection with  cause  of  action,  and  with  de- 
fense properly  interposed,  it  is  not  irrele- 
vant.— Sweetman  v.  Ramsey,  21  Mont.  323, 
56  Pac.  361,  362. 

48.  Same— Relating;  to   pleading;   Itaelf. — 

Where  amended  pleading  has  been  filed,  mo- 
tion to  strike  out  matter  as  irrelevant  and 
redundant  must  be  confined  to  amended 
complaint  or  it  can  not  be  said  that  any 
matter  contained  in  one  pleading  is  irrele- 
vant and  redundant  to  cause  of  action  set 
out  in  another  or  different  pleading,  and 
hence  where  it  was  not  irrelevant  or  re- 
dundant to  cause  of  action  set  out  in  an- 
other  or   different   pleading   it   will    not   be 


stricken    out. — Nevada   Co.    &    S.   C.    Co.    v. 
Kidd,   28   Cal.    673,   680. 

49.  Matters  of  lndneement  leading  up  to 
written  contract  upon  which  cause  of  ac- 
tion is  based  does  not  render  complaint 
ambiguous,  uncertain,  or  unintelligible. 
Such  matter  is  redundant,  and  should  be 
stricken  out  on  motion. — Henke  v.  Eureka 
E.  Assoc,  100  Cal.   429,   433,  84  Pac  1089. 

60.  Allegations  adding  nothing  to  cause 
of  action  stated — being  simply  recital  of 
Alleged  motives  of  defendant  in  action 
taken  by  it — were  properly  stricken  out  on 
motion. — Equitable  Securities  Co.  v.  Mon- 
trose &  Delta  Canal  Co.,  20  Colo.  App.  465, 
79  Pac.  747. 

51.  Misjoinder  of  parties. — Where  hus- 
band and  wife  are  nominally  joint  plain- 
tiffs, but  cause  of  action  was  contract  only 
between  husband  and  others,  name  of  wife 
was  therefore  surplusage  and  might  have 
been  stricken  out  on  motion. — Warner  v. 
Steamship  Uncle  Sam,  9  Cal.  697,  786. 

52.  New  matter— In  general. — New  mat- 
ter in  an  answer  which,  admitting  It  to  be 
true,  constitutes  no  bar  to  plaintiff's  right 
to  recover,  was  properly  stricken  out  on 
motion. — Boggs  v.  Clark,  37  Cal.  286,  238. 

58.  In  action  on  contract,  allegations  in 
an  answer  setting  up  matter  rather  in  na- 
ture of  tort  than  showing  violation  of  con- 
tract on  part  of  plaintiff,  was  properly 
stricken  out. — Bates  v.  Sierra  N.  L.  W.  & 
M.  Co.,  18  Cal.  171,  175. 

54.  Allegations  as  to  fraudulent  trans- 
fer by  plaintiff  payee  of  note,  properly 
stricken  out  as  irrelevant  where  answer  ad- 
mitted sufficient  indebtedness  due  on  note 
to  offset  his  cross-demands,  so  that  nothing 
would  be  due  him  on  them. — Eich  v.  Gree- 
ley, 112  Cal.  171,  173,  44  Pac.  488. 

55.  Allegations  in  answer  setting  up  that 
trespasser  upon  lands  in  possession  of  an- 
other can  not  Justify  his  acts  by  setting 
up  outstanding  title  In  which  he  has  no 
privity,  and  that  he  was  engaged  in  con- 
struction of  work  requiring  large  pecuniary 
expenditure,  may  be  stricken  out  as  irrele- 
vant, since,  if  true,  they  constituted  no 
defense  to  action. — Weimer  v.  Lowery,  11 
Cal.  104,   113. 

56.  Affirmative  answer  which  fails  to 
show  settlement  of  matter  in  controversy 
in  action  should  have  been  stricken  out  on 
motion,  though  demurrer  would  have  been 
more  appropriate  remedy. — Sllcox  v.  Lang, 
78  Cal.  118,  123,  20  Pac.  297. 

57.  Mitigating  circumstances  set  up  in 
answer  in  action  for  slander,  which  were 
not  within  knowledge  of  defendant  when 
he  spoke  words  complained  of,  should  be 
stricken  out. — Barkly  v.  Copeland,  74  Cal. 
1,  3,  5  Am.  St.  Rep.  413,  15  Pac.  307. 

68.  In  action  in  which  preliminary  in- 
junction had  been  granted  allegation  in 
answer  setting  up  damages  by  reason  of 
such  injunction  was  properly  stricken  out. 
such    matter    being    proper    only    in    action 
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on  Injunction  bond. — Wheeler  v.  West,  78 
Cal.  95,  97,  20  Pac.  45. 

59.     Snrplusajre— -A*   to   what   constitute*. 

— Allegation  in  answer  attempting  to  jus- 
tify act  of  another  defendant  was  surplus- 
age, and  was  properly  stricken  out.  — 
Wheeler  v.  West.  78  Cal.  96,  97,  20  Pac.  45. 

III.     MOTION  TO  STRIKE  OUT. 

00.  Demurrer  1*  pleading;'  within  the 
meaning  of  word  in  above  section,  and 
hence  irrelevant  and  redundant  matter  In 
demurrer  may  be  stricken  out,  but  demur- 
rer stating  only  one  or  more  of  grounds 
enumerated  in  section  430,  ante,  contains 
nothing  Irrelevant  or  redundant. — Davis  v. 
Honey  Lake  W.  Co.,  98  Cal.  415,  417,  418, 
33  Pac.  270. 

01.  Determination  —  Admission  by  mo- 
tion.— Motion  to  strike  out  portions  of  an- 
swer admits  only  such  facts  as  are  well 
pleaded,  and  where  acts  constituting  fraud 
are  not  averred  motion  does  not  admit  such 
allegation. — Oroville  &  V.  R.  Co.  v.  Supervi- 
sors of  Plumas  Co.,  37  Cal.  354,  363. 

02.  Affidavit*  and  evidence. — While  gen- 
eral denial  though  falsely  interposed  may 
be  characterized  as  sham,  it  can  not  be  dis- 
posed of  by  court  in  summary  way,  nor  can 
inquiry  for  advance  of  trial  be  entertained 
as  to  good  faith  of  defendant  in  pleading 
such  defense,  and  hence  striking  out  such 
general  denial  as  sham  is  error. — Fay  v. 
Cobb,  51  Cal.  313,  316.  See  Samuel  Cupples 
Wooden-Ware  Co.  v.  Jensen  (N.  D.  Feb.  9, 
1886),  27  N.  W.  206;  Gjerstadengen  v.  Hart- 
zell,  8  N.  D.  424,  79  N.  W.  872,  873;  King 
v.  Waite,  10  S.  D.  1,  6,  70  N.  W.  1056. 

63.  Motion  to  strike  out  answer  as  sham 
may  be  based  on  affidavits  showing  su^h 
facts,  and  if  defense  is  bona  flde  affidavit  of 
defendant  to  that  effect  will  be  sufficient 
answer  to  any  attempt  to  strike  it  out. — 
Gostorfs  v.  Taafe,  18  Cal.  385,  387,  388. 

64.  Under  no  possible  state  of  facts 
would  it  be  proper  for  court  to  permit  wit- 
nesses to  be  sworn  and  examined  in  con- 
nection with  motion  to  strike  out  pleading. 
— Abbott  v.  Douglass,  28  Cal.  295,  297. 

65.  Motion  to  strike  out  counter-claim,  If 
sham,  court  can  not  determine  truth  or  fal- 
sity of  plea  on  conflicting  evidence. — Pat- 
rick v.  McManus,  14  Colo.  66,  20  Am.  St. 
Rep.   253,   23  Pac.  90. 

66.  Answer  alleging  that  note  sued  on 
was  to  be  paid  from  proceeds  of  another 
note  not  yet  due  was  properly  stricken  out 
on  motion  as  sham,  where  affidavits  show 
absolute  liability  of  defendant  to  pay  such 
note,  and  defendant  failed  to  make  show- 
ing in  support  of  answer. — Simpson  v.  Lang- 
ley,  23  Colo.  69,  46  Pac.  119.  120. 

67.  Where  answer  does  not  appear  to  be 
false  from  consideration  of  pleadings  it- 
self, it  is  not  sham,  though  it  does  not 
state  facts  sufficient  to  constitute  defense. 
— Sweetman  v.  Ramsey,  21  Mont.  323,  56  Pac. 
361.   362. 


08.  Same— Discretionary  with  court. — Mo- 
tion to  strike  out  amended  complaint  Is 
addressed  to  the  sound  discretion  of  the 
trial  court  and  its  action  will  not  be  re- 
versed except  on  showing  of  abuse  thereof. 
— Clapp  v.  Vatcher,  9  Cal.  App.  462,  468,  99 
Pac.   549. 

08.     Same— Hearing-   motion   at   chamber*. 

— Motions  to  strike  out  pleadings  or  parts 
of  pleadings  are  court  matters,  and  district 
judges  have  no  jurisdiction  at  chambers  to 
entertain  such  motions.  —  Larco  v.  Casa- 
neuava,  80  Cal.  560,  661,  664. 

70.  Same— Inquiry,  scope  of. — In  dispos- 
ing of  motion  to  strike  out  portions  of  an- 
swer irrelevant  and  frivolous,  legal  suffi- 
ciency of  answer  is  not  involved,  and  court 
can  only  inquire  whether  matter  sought  to 
be  eliminated  is  relevant  to  issue,  and  if 
relevant,  whether  same  is  frivolous  in  char- 
acter.— Kidder  Co.  v.  Foye,  10  N.  D.  424,  87 
N.  W.  984. 

71.  Same— Leave  to  amend. — Default  af- 
ter motion  of  defendant  to  strike  out  com- 
plaint, without  leave  to  answer.  Is  error. 
— Mullen  v.  Wine,  9  Colo.  167,  11  Pac.  54. 

72.  *  Amendment  of  pleading  where  some 
portion,  or  words  contained  in  it,  are 
stricken  out  on  motion  is  unauthorized, 
proper  order  would  be  to  reform  pleading.. 
— Mullen  v.  Wine,  9  Colo.  167,  11  Pac.  54. 

73.  Irrelevant  and  redundant  matter 
which  was  so  intermingled  with  what  was 
material  that  it  encumbered  case,  might 
have  been  ground  for  court  to  strike  out 
answer,  at  same  time  granting  leave  to 
amend  it,  but  does  not  warrant  judgment 
without  opportunity  to  amend. — Foren  v. 
Dealey,    4   Ore.   92,   96. 

74.  Same— Order  striking;  oat  portions  of 
answer  which  merely  indicated  what  was 
meant  was  sufficient  where  motion  to  strike 
out  specifically  mentioned  and  quoted  all 
parts  of  answer  which  respondents  sought 
to  have  stricken  out. — Riego  v.  Foster,  125 
Cal.  178,  182,  57  Pac.  896.  See  Mullen  v. 
Wine,  9  Colo.  167,  11  Pac.  54. 

75.  Same  — Waiver  of  error,  —  Error  in 
striking  out  portions  of  original  complaint 
was  waived  by  filing  amended  complaint. — 
Collins  v.  Scott,  100  Cal.  446,  448,  34  Pac. 
1085. 

76.  Form  of  motion  —  Irrelevant  aver- 
ments and  surplusage  can  not  be  reached  by 
motion  to  strike  out  defense,  but  must  be 
reached  by  motion  to  strike  out  such  aver- 
ments only. — Continental  B.  &  L.  Assoc,  v. 
Boggess,  145  Cal.  30,  84,  78  Pac.  245.  See 
Du  Clos  v.  Batcheller,  17  Wash.  389,  49 
Pac.  483/484. 

77.  Same  — Motion  to  strike  out  — Not 
pointing;   out    specific    objectionable    matter, 

but  leaves  court  to  find  it  in  complaint  and 
determine  what  particular  matter  answers 
to  description  of  notice,  is  too  general  and 
should  be  denied. — People  v.  Empire  G.  & 
S.  M.  Co.,  33  Cal.  171,  178. 
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78.  Same— Order  0m  eonrt's  01 
— Order  striking  oat  counter-claim  made  by 
court  of  its  own  motion  is  error. — Curtis  v. 
Sprague,   41   Cal.   56,   59. 

79.  Groands— Fallare  to  prooeente  action. 

— Where  plaintiff  has  failed  for  many  years 
to  take  measures  to  procure  service  of  sum- 
mons and  give  jurisdiction  of  person  of  de- 
fendant, It  was  proper  to  strike  complaint 
from  flies. — Dupuy  v.  Shear,  29  Cal.  288,  242. 

80.  Sam*  Failure  to  serve  demsrrer  Is 
not  ground  to  strike  out  under  this  section. 
— Davis  v.  Honey  Lake  W.  Co.,  98  Cal.  415, 
417,  418,  33  Pac.  270. 

81.  Same  —  Immaterial      and      Irrelevant 

natter  in  complaint  which  does  not  tend  to 
constitute  proper  subject-matter  for  an  ac- 
counting' between  parties  is  proper  subject 
of  motion  to  strike  out,  and  can  not  be 
reached  by  demurrer. — Bremner  v.  Leavitt, 
109  Cal.  130,  133,  41  Pac.  859. 

82.  Immaterial  matter  inserted  in  com- 
plaint is  irrelevant,  and  should  be  stricken 
out  on  motion  duly  made. — Larco  v.  Casa- 
neuava,  80  Cal.  660,  661,  666. 

83.  It  is  only  irrelevant  and  redundant 
matter  which  may  be  stricken  from  plead- 
ing by  virtue  of  provisions  of  this  section. 
Averment  of  fact  constituting:  plaintiff's 
cause  of  action  can  not  be  said  to  be  irrele- 
vant or  redundant  in  itself. — Jackson  v.  Lie- 
bar,  53  Cal.  255,  259. 

84.  Where  petition  contains  redundant. 
Irrelevant,  or  immaterial  allegations  which 
are  calculated  to  prejudice  adverse  party 
on  trial  of  case,  same  should  be  stricken 
out  on  motion  of  party  prejudiced  thereby. 
— Roe  v.  Board  of  Commissioners,  1  Kan. 
App.  219,  40  Pac.  1082. 

85.  Same  —  Insufficient    defense    may    be 

stricken  out  on  motion. — Wood  v.  Brush,  72 
Cal.  224,  18  Pac.  627;  McTarnahan  v.  Pike, 
91  Cal.  640,  643,  27  Pac.  784.  See  Cowen  v. 
Harrington,  6  Idaho  329,  48  Pac.  1059. 

86.  Same— Material  allegation  although 
defectively  stated  can  not  be  reached  by 
motion  to  strike  out. — Jackson  v.  Lebar.  53 
Cal.  266,  258,  269;  Swain  v.  Burnette,  76  Cal. 
299,  303,  18  Pac.  394;  De  Baker  v.  Southern 
Cal.  R.  Co.,  106  Cal.  257,  284,  46  Am.  St.  Rep. 
227,  39  Pac.  610. 

87.  In  action  by  stockholders  In  water 
company  to  enjoin  delivery  of  water  to 
other  parties,  allegations  as  to  necessity 
of  water  for  their  own  use  were  proper,  and 
it  was  error  to  strike  them  out. — McDer- 
mont  v.  Anaheim,  124  Cal.  112,  117,  56  Pac. 
770. 

88.  Same — Misjoinder  of  causes  of  action 
can  not  be  reached  by  motion  to  strike  out 
part  of  pleading. — Eversdon  v.  Mayhew,  85 
Cal.  1,  8.  21  Pac.  431,  24  Pac.  382. 

80.     Same— Plaintiff   named   by   Initials. — 

Objection  that  no  plaintiff  is  named  because 
plaintiff's  name  appear  by  initials,  can  not 
be  reached  by  motion  to  strike  out. — Taylor 
v.  Insley,  7  Colo.  App.  175,  42  Pac.  1046. 


allegations  im 
leaded  nleadlns> — Answer  setting  up  same 
facts  as  original  answer,  to  which  demurrer 
had  been  sustained,  was  properly  stricken 
from  flies. — Noyes  v.  Loughead,  9  Wash. 
325,  37  Pac  452,  453. 

91.  Where  amended  petition  does  not  dif- 
fer In  substance  or  effect  from  preceding 
petition  which  has  been  held  bad  on  demur- 
rer, proper  remedy  is  to  have  it  stricken 
from  files. — Columbia  Sav.  &  L.  Assoc,  v. 
Clause,  13  Wyo.  166,  78  Pac.  708. 

92.  Same  —  Scandalous  matter.  —  Where 
complaint,  in  order  to  avoid  decision  of 
supreme  court,  alleges  that  cases  submitted 
by  plaintiff  were  wholly  overlooked  and 
misconceived  and  disposed  of  in  most  con- 
fused, contradictory,  and  inconsistent  way 
possible,  complaint  will  be  stricken  from 
flies. — Haley  v.  Duquette,  13  Colo.  App.  427, 
R9  Pac.   227. 

93.  Same  —  Sham  or  Irrelevant  answer 
may  be  objected  to  by  motion  to  strike  out. 
— Stelnhauer  v.  Colmar,  11  Colo.  App.  494,  55 
Pac.  291,  292. 

94.  To  warrant  applying  severe  rule  of 
striking  answer  from  record  matter  must 
be  shown  to  be  unquestionably  false  and 
not  pleaded  in  good  faith.  —  Continental 
Build.  A  L.  Assoc,  v.  Boggess,  145  CaL  80, 
34,  78  Pacf  245. 

96.  Same— Same — Denials  bad. — If  all  de- 
nials in  an  answer  are  claimed  to  be  bad, 
and  answer  contains  no  new  matter,  plain- 
tiff may  test  sufficiency  of  denials  by  motion 
to  strike  out  answer  on  ground  that  it  is 
sham.  If  some  of  denials  are  good  and 
others  bad,  he  may  move  to  strike  out  lat- 
ter.—Gay  v.  Winter,  34  Cal.  163,  161. 

96.  Same— Surplusage  in  complaint  can 
be  remedied  by  motion  to  strike  out.  and 
not  by  demurrer. — Mitchell  v.  Steelman,  8 
Cal.  368,  369;  Mora  v.  Le  Roy,  58  Cal.  8,  10. 

97.  Nature   of  motion— Motion   to   strike 

out  pleading  is  in  fact  and  in  substance  de- 
murrer to  that  portion  of  attack.  It  is 
used  to  cast  out  improper  matter  inserted 
in  pleading  which  contains  proper  aver- 
ments, while  demurrer  is  used  to  cast  out 
whole  pleading  to  which  it  is  directed. — 
Bank  of  Commerce  v.  Fuqua,  11  Mont.  285, 
28  Am.  St.  Rep.  461,  14  L.  R.  A.  588,  28  Pac. 
291.  292. 

98.  Notice  of  motion. — Codes  do  not  spe- 
cify motions  which  may  be  heard  only  on 
notice,  but  leave  courts  to  determine 
whether  each  motion  requires  or  does  not 
require  notice.  It  would  seem  eminently 
proper  that  defendant  should  have  an  op- 
portunity to  prepare  to  meet  motion  to 
strike  out  an  answer  as  sham  or  irrelevant. 
It  was  error  to  strike  Jt  out  without  notice. 
— Arata  v.  Tellurium  Q.  &  S.  M,  Co.,  65  Cal 
840,  342,  4  Pac.  196. 


99.     Time    for    motion.  —  After    demurrer 
lias  been  filed,  motion  to  strike  out  portion 
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of  complaint  Is  irregular. — Cohen  v.  Otten- 
heimer.  13  Ore.  220,  10  Pac.  20,  28. 

100.     Waiver  by  failure  to  move  to  strike. 

— By  Introducing  testimony  plaintiff  waives 
all  objections  to  denials  on  ground  of  their 
sufficiency,  since  if  he  desired  to  take  ad- 
vantage of  that  circumstance  he  should 
have  moved  to  strike  them  out  on  ground 
that  they  were  sham  and  irrelevant. — Tynan 


v.  Walker,  35  Cal.  634,  646,  95  Am.  Dec.  152. 
See  Abbott  v.  Douglass,  28  Cal.  295,  297. 

101.  Objections  to  denials  in  an  answer 
which  were  not  made  by  motion  to  strike 
out  until  after  case  had  been  tried  and  judg- 
ment rendered  and  reversed  and  remittitur 
filed  and  until  Just  before  commencement 
of  second  trial  were  waived. — Silvarer  v. 
Hansen,  77  Cal.  579,  687,  20  Pac.  136. 


§  454.  HOW  TO  STATE  AN  ACCOUNT  IN  PLEADINGS.  It  is  not  neces- 
sary for  a  party  to  set  forth  in  a  pleading  the  items  of  an  account  therein 
alleged,  but  he  must  deliver  to  the  adverse  party  within  five  days  after  a 
demand  thereof  in  writing,  a  copy  of  the  account,  or  be  precluded  from  giving 
evidence  thereof.  The  court  or  judge  thereof  may  order  a  further  account 
when  the  one  delivered  is  too  general,  or  is  defective  in  any  particular. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  56  of  Prac- 
tice Act;  amendment  approved  March  9,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  2. 

ACCOUNT— HOW  TO  BE  STATED  IN 
PLEADINGS— BILL  OF  PAR- 
TICULARS. 

1,2.  As  to  construction  of  section— "  Ac- 
count" includes  almost  every  claim 
on  contract. 

3.  Same — Further  or  amended  account. 

4.  Same — Not  applicable  in  action  on  ac- 

count stated. 

5.  Same — Purpose  of  section. 

6.  Action  on  account — As  to  generally. 
7- 10.  Common  counts — In  general. 

11.  Same — Same — Not  vulnerable  to  spe- 

cial demurrer. 

12.  Same  —  Complaint  against  estate  for 

nursing,  boarding,  and  lodging. 

13-15.  Same — Complaint  for  attorney's  serv- 
ices. 

16.  Same  —  Complaint    for    compensation 

and  traveling  expenses. 

17.  Same — Complaint  for  goods  sold  and 

delivered. 

18.  Same — Complaint    for   imperfect   con- 

struction and  improper  materials  fur- 
nished by  contractor. 
19-  21.  Same — Complaint  for  moneys  received 
by  brokers. 

22.  Same — Complaint  for  work  done  and 

labor  performed. 

23.  Bill  of  particulars— In  general. 

24.  Same — As  evidence. 
25,  26.  Same — As  part  of  complaint. 

27.  Same  —  Agreed   settlements  —  Bill   of 

particulars  not  required. 

28.  Same — Amended  bill  of  particulars — 

Supersedes  others. 

29-31.  Same — Amplification  of  complaint 

32.  Same — Delivery. 

33.  Same — Demand  in  writing  for  copy  of 

account  is  necessary. 


34.  Same — Disclosure  of  specific  evidence. 

35.  Same — Discovery  of  facts. 

36.  Same— Effect  of  bill. 

37.  Same — Effect    of    failure    to    demand 

copy  of  plaintiff's  account. 

38.  Same— Failure   to    file   within   time- 

Discretion  of  court  to  relieve. 

39.  Same — Same — Effect  of  filing  motion 

for  bill  of  particulars. 

40.  Same — Same — Explanation  of  items  in 

bill. 

41.  Same — Failure  to  deliver  bill  of  par- 

ticulars within  statutory  time. 

42.  Same — Failure  to  file  bill  of  particu- 

lars after  demand. 

43.  Same — Same — Where   one   count   does 

not  present  claim  on  which  bill  of 
particulars  could  be  required. 

44.  Same — Filing  of  bill  of  particulars  is 

not  required. 

45, 46.  Same — Further  account — Should  be  re- 
quired when. 

47.  Same — Same — Order  requiring  further 

account  should  state  particulars. 

48.  Same — Same — Right  to  further  bill  of 

particulars. 

49.  Same  —  Objection   to   introduction   of 

evidence  on  ground  of  insufficiency 
of  specification  of  items. 

50.  Same — Part  of  pleading. 

51.  Same— Right  to  bill. 

52.  Same — Same — Complaint  for  value  of 

use  and  occupation  of  land. 

53.  Same — Same — Discretion  of  court. 

54.  Same — Same — On  appeal  from  justice 

of  peace. 

55, 56.  Same — Sufficiency  of. 

57.  Same — Verification  of  bill  of  particu- 

lars. 

58.  Itemised  statement  of  claim — Waiver 

of. 
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69.  Mistake  in  items  of  amount  of  prom- 
issory note — Demand  for  bill  of  par- 
ticulars— Not  demurrer  for  uncer- 
tainty. 

60.  Production  of  books  of  account — Dur- 
ing trial  —  Bef usal  of  not  error 
when. 

1.  As  to  construed  e>f  section  "Ace— nf 
luelude*    almost    every    claim    en    contract 

which  consists  of  several  Items,  and  hence 
includes  claim  for  material  required  in  con- 
sequence of  imperfect  construction  and  im- 
proper materials  furnished  by  contractor  for 
construction  of  building. — Long:  Beach  City 
8.  Dist.  v.  Dodge,  135  Cal.  401,  407.  67  Pac. 
499. 

2.  "Account,"  as  here  used,  includes  an 
aggregate  of  a  number  of  separate  demands 
for  labor  and  materials  furnished  In  the 
construction  of  a  vessel,  assigned  to  plain- 
tiff, and  a  complaint  which  sets  out  such 
aggregate  amount  as  the  basis  for  the 
action  is  not  demurrable  for  uncertainty. — 
Jensen   v.   Dorr,   159  Cal.   746,   116   Pac.   568. 

8.     Same— Farther    or    amended    account 

when  ordered  by  court  is  to  be  construed 
as  an  amended  pleading  for  certain  pur- 
poses.— Ames  v.  Bell,  5  Cal.  App.  1,  4,  89 
Pac.   619. 

4.  Same-— Not  applicable  la  action  on  ac- 
count stated,  it  not  being  necessary  in  such 
action  to  prove  account,  or  any  of  its  items; 
hence  failure  to  furnish  bill  of  particulars 
in  such  an  action  would  not  prevent  plain- 
tiff'from  introducing  evidence  In  support  of 
it. — Auzerals  v.  Nablee,  74  Cal.  60,  64,  15 
Pac.  871. 

As  to  bill  of  particulars  not  being  re- 
quired   lu    case    of   agreed    settlements,    see 

par.  27,  this  note. 

5.  Same— Purpose  of  section  is  to  give 
the  adverse  party  reasonable  notice  of  the 
items  constituting  the  claim  which  he  is 
required  to  meet  so  that  he  may  prepare 
for  trial. — Ames  v.  Bell,  6  Cal.  App.  1,  4, 
89    Pac.    619. 

e.     Action  on  account— As  to  generally. — 

Items  of  indebtedness  need  not  be  specially 
set  forth  in  complaint. — Tompkins  v.  Ma- 
honey,  82  Cal.  231;  Wise  v.  Hogan,  77  Cal. 
184.  186,  19  Pac.  278.  See  Burns  v.  Cush- 
ing,  96  Cal.  671,  699,  31  Pac.  1124. 

7.  Same—Common   counts— In   general. — 

A  complaint  in  an  action  for  the  recovery 
of  money,  which  alleges  that  the  defendants 
became  indebted  to  the  plaintiff  for  money 
had  and  received  by  them  for  the  use  and 
benefit  of  the  plaintiff  in  two  given  sums,  is 
a  sufficient  pleading  under  the  old  form 
known  as  a  "common  count." — Pike  v. 
Zadig,  171  Cal.  273,  152  Pac.  928. 

Aa  to  common  counts,  see,  ante,  9  426, 
note  par.  134. 

8.  If  the  question  were  new,  there  might 
be  ground  for  saying  that  the  common 
counts  do  not  comply  with  the  provisions 
of  our  Code  of  Civil  Procedure,  section  426. 


that  the  complaint  must  contain  "a  state- 
ment of  the  facts  constituting  the  cause  of 
action,  in  ordinary  and  concise  language"; 
but  the  practice  of  pleading  in  this  form, 
has  been  too  long  established  in  this  state 
to  be  now  open  to  question. — Pike  v.  Zadig, 
171  Cal.  273,  276,  152  Pac.  923.  See  Free- 
born v.  Olazer,  10  Cal.  337;  Wilklns  v.  Stid- 
ger,  22  Cal.  232,  83  Am.  Dec.  64;  Abadie  v. 
Carrlllo,  32  Cal.  172;  Merritt  v.  Olidden,  39 
Cal.  564,  2  Am.  Rep.  479  (but  not  good 
against  a  special  demurrer  for  unlntelligi- 
blllty  or  uncertainty);  Pavislchi  v.  Bean. 
48  Cal.  864;  Magee  v.  Kast,  49  Cal.  145;  De 
la  Guerra  v.  Newhall,  55  Cal.  28;  Quiraby  v. 
Lyon,  63  Cal.  394,  895;  Castagnino  v.  Bal- 
letta,  3  Cal.  Unrep.  107,  21  Pac.  1097,  af- 
firmed 82  Cal.  250,  267,  23  Pac.  127;  Farwell 
v.  Murray,  104  Cal.  464,  38  Pac.  199;  Pleas- 
ant v.  Samuels,  114  Cal.  84,  45  Pac.  998; 
Shade  v.  Sessions  Mill  &  L.  Co.,  115  Cal.  357, 
367,  47  Pac.  135  (not  good  as  against  a  spe- 
cial demurrer  for  ambiguity  or  uncertainty); 
Minor  v.  Baldrldge,  123  Cal.  187,  190,  55 
Pac.  783  (good  in  absence  of  special  demur- 
rer); Gregory  v.  Clabrough,  129  Cal.  475, 
62  Pac.  72;  Brown  v.  Crown  Gold  Milling 
Co.,  150  Cal.  376,  89  Pac.  86;  Miller  v. 
Abrahamson,  9  Cal.  App.  897,  99  Pac.  535. 

9.  "That  the  common  counts  may  be  re- 
sorted to  in  actions  on  contracts  within 
certain  defined  limits  has  been  too  long 
and  too  well  settled  in  this  state  to  be 
subject  to  further  debate  or  controversy;  It 
is  only  necessary  to  refer  to  the  cases  which 
adjudge  this  to  be  the  law — a  course  of  de- 
cision which  commenced  in  this  court  at  an 
early  day  in  its  history,  following  the  rul- 
ings of  the  courts  of  New  York  on  a 
statute  similar  to  our  own,  and  which  has 
continued  to  the  present  time." — Castagnino 
v.  Balletta,  82  Cal.  250,  267,  23  Pac.  127, 
affirming  3  Cal.  Unrep.  107,  21  Pac.  1097. 
and  citing  De  Boom  v.  Priestly,  1  Cal.  206; 
Reynolds  v.  Jordan,  6  Cal.  108,  and  O'Con- 
nor  v.   Dingley,    26   Cal.    20. 

10.  This  rule  has  been  recognized  and 
acted  on  In  most  states  where  the  code 
practice  has  been  adopted.  —  Pleasant  v. 
Samuels,  114  Cal.  84,  87,  46  Pac.  998.  See 
Ball  v.  Fulton  County,  31  Ark.  379;  Solo- 
mon v.  Vinson,  31  Minn.  206  (a  well-estab- 
lished rule  of  pleading  in  code  states); 
Pioneer  Fuel  Co.  v.  Hagar,  57  Minn.  77, 
47  Am.  St.  Rep.  575,  68  N.  W.  828  (but  com- 
mon counts  must  be  such  as  would  have 
been  good  at  common  law);  Allen  v.  Patter- 
son, 7  N.  Y.  476,  57  Am.  Dec.  542;  Cudllpp 
v.  Whipple,  4  Duer  (N.  Y.)  610;  Busta  v. 
Wardall,  3  S.  D.  141,  52  N.  W.  418;  Ankeny 
v.  Clark,  1  Wash.  549,  20  Pac.  583;  Orannis 
v.  Hooker,  29  Wis.  65. 
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11.  Same— Same — "Not  vulnerable  to  spe- 
cial demurrer. — "There  have  been  intima- 
tions in  this  court  that  such  a  pleading, 
although  not  obnoxious  to  a  general  demur- 
rer, might  fall  before  a  special  demurrer 
on  the  ground  of  uncertainty.  We  think, 
however,  that  there  is  no  force  In  this  sug- 
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gestion.  If  there  be  any  objection  to  the 
common  count,  it  is  that  the  pleading-  states 
conclusions  of  law  instead  of  setting  forth 
the  facts  upon  which  the  plaintiff  relies. 
The  real  ground  of  objection,  therefore,  is 
that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  But, 
as  we  hare  seen,  this  objection  ie  not  main- 
tainable."—Pike  T.  Zadig,  171  CaL  273,  276. 
162  Pac.  923. 


12.  Same— Complaint  nan  last  estate  fa* 
narsins:,  boarding:,  and  lodging;  and.  taking" 
care  of  deceased  need  not  specify  amount 
claimed  for  each  kind  of  services  rendered; 
if  defendants  desired  to  ascertain  items 
they  could  have  obtained  them  under  this 
section. — McFarland  v.  Holcomb,  123  Cal. 
«4,  87,  65  Pac  761. 

15.  Same— Complaint  for  attorney's  ser- 
vices need  not  set  forth  items  of  account. 
—Knight  v.  Russ,  77  Cal.  410,  418,  19  Pac. 
698;  Burns  v.  Cushing,  96  Cal.  669,  671,  81 
Pac.  1124.  See  Tompkins  v.  Mahoney,  82 
Cal.  231;  Murdock  v.  Clarke,  90  Cal.  427, 
436,   27  Pac.   275. 

14.  Where  defendant  admits  and  receives 
bill  of  particulars  in  action  to  recover  for 
legal  services  he  can  not  object  to  admis- 
sion of  evidence  because  complaint  is  gen- 
eral in  its  language. — Tompkins  v.  Mahoney, 
32    Cal.    231,    236. 

16.  In  an  action  to  recover  attorneys' 
fees,  it  is  not  necessary  to  specify  the 
items  of  the  account  or  to  particularly 
specify  the  amount  claimed  as  a  retainer, 
and  if  the  defendant  desires  further  par- 
ticulars, he  should  call  for  a  bill  of  particu- 
lars.— Aydelotte  v.  Bloom,  18  CaL  App.  66, 
68,    108    Pac.    877. 


16.  Same— Complaint  far  compensation 
aad  traveling;  expenses. — Amount  due  for 
each  item  need  not  be  alleged  in  action  for 
compensation  and  traveling;  expenses.  Any 
uncertainty  in  this  regard  can  be  cured  by 
demand  for  bill  of  particulars. — Jewell  v. 
Colonial  Theater  Co.,  12  Cal.  App.  681,  682, 
108  Pac.  627. 

17.  Same— Complaint  for  goods  sold  and 
delivered  states  cause  of  action  without  al- 
leging; value  of  goods  or  promise  to  pay 
same. — Abadie  v.  Carrillo,  82  Cal.   172,   174. 

18.  Same— Complaint  for  Imperfect  con- 
struction and  Improper  materials  farniiihed 
by  contractor  in  erection  of  building-  need 
not  set  up  in  what  respect  work  would  be 
attacked,  but  defendant  would  be  entitled 
to  bill  of  particulars. — Long  Beach  City  S. 
Dist.  v.  Dodge,  185  Cal.  401,  407,  67  Pac. 
499. 

It.  Same— Complaint  for  moneys  received 
uy  brokers  need  not  state  for  what  money 
was  paid  nor  days  when  payments  were 
made  or  whether  paid  at  one  or  several 
times,  nor  where  debt  became  due,  as  de- 
fendants could  have  had  bill  of  particulars 
had  they  demanded  it. — Downing;  v.  Mul- 
cahy,  6  CaL  Unrep.  242,  56  Pac.  466. 
C.  C.  P. 


20.  Complaint  in  an  action  to  recover 
moneys  expended  by  commission  broker 
which  alleged  that  plaintiff  advanced  such 
moneys  for  purchase  of  certain  beans  and 
other  products,  sufficiently  states  cause  of 
action,  it  not  being  necessary  for  him  to 
set  out  Items. — Rogers  v.  Duff,  97  Cal.  66, 
68,  31  Pac.  886. 

21.  Complaint  may  not  state  when  plain- 
tiff laid  out,  expended,  loaned,  or  advanced 
to  and  for  defendant  money  used,  or  when 
defendant  became  Indebted  to  plaintiff 
therefor,  or  when  defendant  requested 
plaintiff  to  make  such  payments,  expendi- 
tures, loans,  and  advancements,  nor  to  set 
forth  items  of  account. — Pleasant  V.  Sam- 
uels,   114   Cal.   84,   38,   46   Pac.   998. 

22.  Same— Complaint  for  work  done  aiid 
labor  performed  and  for  goods,  wares,  and 
merchandise  sold  and  delivered  need  not 
set  forth  items  of  account. — Farwell  v. 
Murray,  104  Cal.  464,  466,  88  Pac.  199. 

28.     BUI  of  particulars— In  general. — It  Is 

no  objection  to  a  complaint  that  the  times 
when  the  indebtedness,  or  the  various  items 
thereof,  accrued  are  not  set  forth,  as  fur- 
ther information  may  be  obtained  by  a  de- 
mand for  a  bill  of  particulars. — Pike  v. 
Zadig,  171  Cal.  278,  152  Pac.  928. 

24.  Same— As  evidence. — In  an  action  to 
recover  an  alleged  balance  due  for  lumber 
sold  and  delivered,  wherein  the  controversy 
related  to  the  quantity  of  lumber  delivered 
and  not  to  the  prices  charged  with  respect 
to  the  various  items,  there  is  no  error  in 
permitting  a  bill  of  particulars  compiled 
from  certain  books  produced  in  court  con- 
taining the  orignal  charges,  to  be  used  in 
connection  with  the  testimony  of  the  man- 
ager of  the  lumber  company,  where  the  ad- 
mission in  evidence  and  use  of  such  bill 
were  distinctly  stated  by  the  court  to  be  for 
purposes  of  convenience  and  the  saving  of 
time,  and  it  is  shown  by  such  witness  that 
the  books  were  kept  under  his  direction  and 
that  they  were  correct. — Montgomery  &  Mul- 
len Lumber  Co.  v.  Ocean  Park  Scenic  R.  Co., 
32  Cal.  App.  32,  161  Pac.  1171. 


Same— As  part  of  complaint. — Bill  of 
particulars  served  In  response  to  demand 
therefor  becomes  part  of  complaint,  and 
plaintiff  must  recover  upon  cause  of  action 
stated  thereby,  if  he  can  recover  at  all. — 
Chapman  v.  Bent,  6  Cal.  Unrep.  740,  66  Pac. 
959,  961. 
See,   also,  par.   50,   this   note. 

26.  Compares  Saxton  v.  Mussel  man,  17 
S.  D.   85,   95  N.  W.   291. 

27.  Same— Agreed  settlements— Bill  of 
particulars  not  required. — In  a  case  where 
an  action  is  brought  to  recover  upon  an 
agreed  settlement  of  account  between  the 
parties  and  the  defendant  demands  a  bill 
of  particulars,  under  the  provisions  of  the 
above  section,  and  such  bill  of  particulars 
not  being  furnished  before  the  trial,  objec- 
tion was  made  to  the  introduction  of  any 
testimony;    the   court  overruled  the   objec- 
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tion  on  the  ground  that  the  suit  was  not 
upon  an  account  but  upon  an  agreement 
arrived  at  between  the  parties,  and  that 
examination  of  the  items  entering:  into  that 
agreement  was  foreclosed  by  the  very  fact 
that  the  parties  agreed  upon  a  sum  total 
after  reviewing:  the  said  account,  excluding: 
certain  items  and  determining:  a  balance. 
— Henning"  v.  Clark,  —  Cal.  App.  — ,  189 
Pac.  7 1 4,  following-  Auzerais  y.  Naglee,  74 
Cal.  60,  15  Pac.  371. 
See  par.  4,  this  section. 

28.  Same — Amended  bill  of  particulars— 
Supersedes  others  and  there  is  no  reason 
why  it  might  not  include,  in  an  action  for 
services,  all  services  rendered  to  and  for 
the  defendant  at  his  special  instance  and 
request. — Ames  v.  Bell,  5  Cal.  App.  1,  6,  89 
Pac.   619. 

29.  Same— Amplification    of    complaint. — 

For  many  purposes  bill  of  particulars,  when 
made  in  response  to  statutory  demand,  is 
an  amplification  of  complaint.  It  makes 
plaintiffs  demand  more  specific  and  limits 
his  proof  to  items  set  Out. — Edelman  v. 
McDonell,  126  Cal.  210,  213,  68  Pac.  528. 

80.  Object  of  bill  "of  particulars  is  to  ap- 
prise party  of  specific  demand  of  his  ad- 
versary.— Auzerais  v.  Naglee.  74  Cal.  60,  64, 
15  Pac.  871.  See  Perry  v.  King  Co.,  2 
Wash.    337,    26    Pac    537,    538. 

31.  Chief  office  of  bill  of  particulars  Is 
to  amplify  pleading  and  more  minutely 
specify  claim  or  defense  set  up.  It  does 
not  set  forth  cause  of  action  or  ground  of 
defense. — Blackburn  v.  Washington  G.  MIn. 
Co.,  19  Wash.   361,   53  Pac.  369,  370. 

82.  Same — Delivery. — Bill  of  particulars 
itself  must  be  delivered  to  adverse  party, 
and  not  copy  thereof. — Edelman  v.  McDon- 
ell,   126    Cal.    210,    213,    58    Pac.    528. 

83.  Same— Demand  In  writing:  for  copy 
of  account  la  necessary  before  penalty  of 
exclusion  of  evidence  for  refusal  to  furnish 
same  will  be  enforced. — Graham  v.  Harmon, 
84    Cal.    181,    186.    23    Pac.    1097. 

84.  Same— Disclosure  of  specific  evidence 

on   which   plaintiff  relies   for  recovery   can 
not    b«   compelled   by   bill   of  particulars. — 
Blackburn    v.   Washington   G.   Min.   Co.,    1 
Wash.  361,  58  Pac.  869,  870. 

Sff.  Same  —  Discovery  of  facts  In  posses- 
sion of  plaintiff,  material  to  defense  of 
action,  can  not  be  obtained  by  bill  of  par- 
ticulars.— Ingram  ▼.  Wlshkah  B.  Co.,  36 
Wash.  191,  77  Pac.  84,  86. 

8*.  Same— Effect  of  bill  of  is  to  restrict 
the  evidence  and  limit  the  recovery  to  the 
matters  and  things  set  forth  therein,  pro- 
vided proper  objections  are  made  and  the 
court's  attention  called  to  any  material  de- 
parture from  it. — Ames  v.  Bell,  5  Cal.  App. 
1,  4,  89  Pac.  619. 

87.  Same— Effect  of  failure  to  demand 
copy  of  plaintiff's  account  is  to  prevent  the 
defendant  from  objecting  that  complaint  Is 
insufficient  on  ground  of  uncertainty,  and 
this  rule  applies  to  an  administrator  as  well 


as  any  other  defendant. — Wise  v.  Hogan,  77 
Cal.  184,  186,  19  Pac.  278.  See  Providence 
Tool  Co.  v.  Prader,  32  CaL  684,  91  Am.  Dec. 
693. 

88.  Same— Failure  to  lie  within  time — 
Discretion  of  court  to  relieve. — In  a  <Jase 
where  an  action  is  brought  upon  an  account 
Without  setting  forth  the  items  of  the  ac- 
count and  a  bill  of  particulars  of  the 
account  is  demanded  which  is  not  served 
within  the  five  days  provided  in  the  above 
section,  and  In  fact  not  furnished  to  the  de- 
fendant until  the  day  of  trial  of  the  cause 
which  occurred  a  year  and  a  half  after  the 
demand,  it  was  in  the  discretion  of  the 
court,  over  the  objection  of  the  defendant's 
counsel,  to  relieve  the  plaintiff  of  his  de- 
fault and  permit  him  to  file  a  bill  of  par- 
ticulars under  the  provisions  of  section  473. 
post,  and  where  it  does  not  appear,  and  it 
is  not  plain,  that  the  action  of  the  court  In 
so  doing  was  prejudicial  to  the  interest  of 
the  party  complaining  upon  the  merits  of 
the  case,  no  abuse  of  discretion  appears. — 
St.  John  v.  Consolidated  Const.  Co.,  182  Cal. 
25,  189  Pac.  276. 

89.  Same— Same— Effect  of  Alias;  motlon> 
for  bill  of  particulars  Is  ipso  facto  to  ex- 
tend time  for  answering. — Plummer  v. 
Weil.  15  Wash.  427,  46  Pac.  648,  649. 

40.  Same— Same — Explanation  of  Item* 
in  bill  of  particulars  or  copy  of  account 
furnished  by  plaintiff  to  defendant  prior  to 
trial,  so  as  to  show  that  he  carried  various 
items  into  his  account  by  mistake,  was 
properly  permitted. — Graham  v.  Harmon,  84 
Cal.  181,   182,   184,  28  Pac.   1097,  1099. 

41.  Same— Failure  to  deliver  bill  of  par- 
tlcnlara  within  statutory  time  does  not  give 
defendant  absolute  right  to  have  evidence 
offered  at  trial  rejected.  It  was  within  dis- 
cretion of  court  to  determine  whether  pen- 
alty of  statute  should  be  enforced  and  evi- 
dence excluded,  and  hence,  where  bill  of 
particulars  has  been  furnished  long  prior 
to  trial,  though  not  within  the  statutory 
five  days,  it  was  not  error  for  court  to 
admit  such  evidence. — McCarthy  v.  Mt. 
Tecarte  L.  &  W.  Co.,  110  Cal.  687,  692,  48 
Pac.  391;  Silva  v.  Balr,  141  Cal.  699,  601, 
75  Pac.  162.  See  Bobbins  v.  Butler,  18  Colo. 
496,  22  Pao.  803. 

42.  Same— Failure  to  file  bill  of  particu- 
lars after  demand,  rendered  it  error  to 
receive  evidence  of  any  item  of  account. 
—Scott  v.  Frost,  4  Colo.  App.  557.  86  Pac. 
910. 

48.  Same— Same— Where  one  count  does 
not  present  claim  on  which  bill  of  particu- 
lars could  be  required,  it  Is  error  to  exclude 
all  evidence  of  plaintiff  in  support  of  his 
claim  for  failure  to  furnish  bill  of  particu- 
lars.— More  v.  Bates,  46  Cal.  29,  30. 

44.  Same— Filing  bill  of  particulars  la  not 
required  or  expressly  authorized  by  statute. 
— Edelman  v.  McDonell,  126  Cal.  210,  218,  58 
Pac.   628. 

45.  Same— Further  account— Should  ho 
required  when  the  bill  of  particulars  Is  too 
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general.  It  can  not  be  Ignored  on  such 
ground. — Providence  T.  Co.  v.  Prader,  32 
Cal.  634,  €38,  91  Am.  Dec.  698. 

46.  Where  no  application  was  made  to 
court  for  order  for  further  account,  plain- 
tiff will  not  be  precluded  from  giving  evi- 
dence, though  court  made  an  order  that 
plaintiff  furnish  further  account  setting 
forth  number  of  suits  in  which  services 
were  rendered,  title  of  each  suit  and  value 
of  services  in  each  suit,  together  with  date 
at  which  each  item  of  service  became  due, 
which  order  was  not  complied  with. — Hart 
v.  Spect,  62  Cal.  187,  190. 

47.  Same— Same— Order  requiring  farther 
Recount  should  state  particular*  in  refer- 
ence to  which  further  specification  was  re- 
quired.— Conner  v.  Hutchinson,  17  Cal.  279, 
281. 

48.  Same — Same—Right  to  farther  bill  of 
particulars  or  to  object  to  testimony  within 
the  general  scope  of  the  complaint  and  bill 
of  particulars  is  waived  by  delay  of  five 
months  after  service  of  the  bill  and  no 
motion  for  a  further  bill  of  particulars 
made  until  the  trial. — Ames  v.  Bell,  5  Cal. 
App.  1,  6,  89  Pac.  619. 

As  to  waiver  by  failure  to  ask,  see  par. 
68,  this  note. 

49.  Same— Objection  to  Introduction  of 
evidence  on  ground  of  luftufflelency  of  speci- 
fication of  Items  of  account  was  too  late.  An 
order  for  exclusion  of  evidence  should  have 
been  obtained  previous  to  trial. — Conner  ▼. 
Hutchinson,   17  Cal.   279,   281. 

80.  Same— Part  of  pleading. — The  bill 
of  particulars  is  In  the  nature  of  an  appli- 
cation of  the  pleading  to  which  It  relates 
and  is  to  be  construed  as  a  part  of  it  for 
certain  purposes. — Ames  v.  Bell,  5  Cal.  App. 
1,   4,  89  Pac.   619. 

See  pars.  25,  26,  this  note. 

81.  Same — Right  to  blU. — Object  of  bill 
of  particulars  or  items  of  account  is  to 
apprise  defendant  of  nature  and  extent  of 
cause  of  action  in  order  that  he  may  plead 
with  greater  certainty,  and  If  defendant  has 
means  of  obtaining  such  information  there 
Is  no  reason  for  ordering  plaintiff  to  fur- 
nish it  to  him. — Ferry  v.  King  Co.,  2  Wash. 
337.  26  Pac.  637,  538. 

62.  Same— Same  Complaint  for  value 
of  ase  and  occupation  of  land  does  not  pre- 
sent claim  on  which  bill  of  particulars 
could  be  required. — More  v.  Bates,  46  Cal. 
29,  30. 

83.  Same— Same— Discretion    of    court.— 

Whether  bill  of  particulars  should  or  should 
not  be  ordered  in  particular  case  is  matter 
renting  largely  «n  discretion  of  trial  court. 
— Ferry  v.  King  Co.,  2  Wash.  887,  26  Pac. 
637,   588. 

84.  Same— Same— On  appeal  from  Justice 
of    peaon,    where    jthere    were    no    written 


pleadings,  motion  for  order  requiring  bill 
of  particulars  to  be  furnished  was  proper. 
— De  Lappe  v.  Sullivan,  7  Colo.  182,  2  Pac. 
926. 

88*  Some— SaAeleney  of. — Items  of  ac- 
count must  in  all  cases  be  set  forth  with 
as  much  particularity  as  nature  of  case 
will  admit,  but  law  does  not  require  impos- 
sibilities, and  party  called  upon  to  account 
is  not  subject  to  necessity  of  doing  an  im- 
practicable thing. — Conner  v.  Hutchinson, 
17  Cal.   279,  282. 

56.  Bill  of  particulars  reciting  "for  mer- 
chandise per  bill"  held  sufficient  to  justify 
default  on  part  of  defendant,  where  no  fur- 
ther account  was  applied  for. — Providence 
Tool  Co.  v.  Prader,  32  Cal.  634,  638,  91  Am. 
Dec.  698. 

67.  Same— VerlncatJon  of  bill  of  particu- 
lars.— Failure  to  object  to  until  commence- 
ment of  trial  waived  defect  in  verification, 
as,  if  defendant  was  not  satisfied  with  bill 
of  particulars,  he  should  immediately  re- 
turn It  or  move  court  for  further  or 
amended  bill. — Dennlson  v.  Smith,  1  Cat 
487,  438. 

88.     Itemised  statement  of  claim— Waiver 

of. — In  an  action  to  foreclose  a  material- 
man's lien,  some  of  the  claims  for  which 
had  been  assigned  to  the  plaintiff,  and  In 
which  the  plaintiff,  in  response  to  a  demand 
for  a  bill  of  particulars,  had  served  a  bill 
which  embraced  the  items  of  his  own  ac- 
count only,  the  defendant  waived  his  right 
to  have  the  plaintiff  precluded  from  giving 
evidence  on  the  assigned  claim  by  failure  to 
ask  for  a  further  account  or  to  make  any 
objection  to  the  one  delivered. — Union  Lum- 
ber Co.  v.  Morgan,  162  Cal.  722,  124  Pac 
228. 

69.  Mistake  la  Items  of  amouat  of  prom- 
issory note— Demand  for  bill  of  particulars 
—Not  demurrer  for  uncertainty. — In  an  ac- 
tion on  a  promissory  note  where  the  amount 
claimed  was  correct,  but  owing  to  clerical 
errors  too  much  Interest  and  too  little  prin- 
cipal was  claimed,  defendant  can  not  com- 
plain of  the  defect  by  demurrer  for  uncer- 
tainty, but  by  demand  under  the  above 
section  for  bill  of  particulars. — Oaddes  v. 
Grant,  39  Cal.  App.  487,  179  Pac.  410. 

•©.  Production  of  books  of  account— Dur- 
ing trial— Refusal  of  oot  error  wheu. — Where 
in  an  action  by  an  attorney  against  his 
client  for  services  and  expenditures  in  be- 
half of  his  client,  the  latter  demanded  the 
production  of  books  of  account  on  the  16th 
day  of  the  trial,  after  the  case  had  been 
pending  for  a  year,  it  was  not  error  to 
refuse  the  demand,  the  defendant  not  hav- 
ing demanded  a  bill  of  particulars  under 
the  above  section,  and  the  books  being  in 
Hew  York.— Avery  ▼.  WilUee,  177  Cal.  484, 
171  Pac  96. 
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1 455.    DESCRIPTION  OF  REAL  PROPERTY  IN  A  PLEADING.    In  an 

action  for  the  recovery  of  real  property,  it  most  be  described  in  the  complaint 
with  such  certainty  as  to  enable  an  officer,  upon  execution,  to  identify  it. 
History:     Enacted  March  11,  1872,  founded  npon  |  58  of  Practice  Act 

HEAL  PBOPEBTY— DESCRIPTION  IN 

PLEADING. 
J.  Description  by  name. 
2.  Description    by    name    of    adjoining 
landowner. 

8,4.  Description  calling  for  definite  start- 
ing-point. 

5.  Failure  to  mention  county. 

0.  Failure  to  mention  state. 

7.  Insufficient  description — Cured  by  an* 
swer  when. 

8, 9.  Necessity  to  resort  to  other  sources. 

10.  Sufficient   for  administration   of   sub- 

stantial  justice. 

11.  Construction   of   section    58,   Praetie* 

Act — Action  to  foreclose  mortgage 
on  real  property. 

12.  Same — Directory  only. 

18.  Same — Required  only  as  far  as  neces- 
sary to  identify  with  certainty. 

14- 16.  Same— Description  of  land  by  name. 

17.  Same— Reference  to  plat. 

18.  Same — Statements  as  to  derivation  of 

title. 

29, 20.  Same— Sufficient  on  face  of  complaint. 

1.  Description  ay  name  may  be  suffi- 
cient where  the  land  Is  known  by  some 
name.— Hlldreth  v.  White,  68  Cal.  549,  550 
6  Pao.  454. 

See  pars.  14-16,  this  note. 


%.  Deserlptlam  ST  same  of  adjoining 
laadowaer. — Land  described  as  being;  in 
certain  township,  county,  and  state,  and 
bounded  on  one  side  by  B  Avenue,  and  on 
another  side  by  land  of  L,  and  on  other 
two  sides  by  S.  Creek,  is  sufficient,  since  it 
would  not  be  impossible  for  proper  officer 
to  identify  land  in  the  field. — Hihn  v.  Man- 
genberg,  88  Cal.  268,  270,  26  Pac.  968.  See 
Lawrence  ▼.  Davidson,  44  Cal.  177,   180. 

ft.  Description  eaUtagr  for  deflalte  start- 
ing-point and  thence  to  station  fence-post 
Is  sufficently  certain,  and  then  completing; 
rest  of  description  by  giving-  course  of 
every  other  call  is  sufficient. — Muir  v.  Mere- 
dith, 82  Cal.  19,  22  Pac.  1080,  1081. 

4.  Where  starting-point  In  description 
was  sufficiently  definite  and  certain  and 
there  could  be  but  one  such  point,  descrip- 
tion of  premises  was  sufficient  as  against 
an  objection  that  it  did  not  give  starting- 
point. — Sherman  v.  McCarthy,  67  Cal.  507, 
610. 

ff.  Failure  to  mention  coanry.  —  Where 
description  of  premises  is  sufficient,  refer- 
ence to  caption  of  complaint  indicated 
county  in  which  they  are  located. — Doll  v. 
Feller,  16  Cal.  482,  488. 


a.  Failure  to  ssentlea  state  in  descrip- 
tion of  land  Is  not  fatal  defect. — More  v. 
Del  Valle,  28  CaL  170,  173. 

7.  IaaaHlefeat  deeerlatfasi  —  Cared  ay 
aaawer  whem* — An  allegation  in  a  complaint 
in  an  action  to  quiet  title  that  the  defend- 
ants is  in  possession  of  "a  part"  of  the 
property,  without  describing;  such  part  is* 
subject  to  criticism,  but  the  defect  is  one 
not  affecting  the  substantial  rights  of  the 
parties  when  the  defendants  assert  that 
they  are  In  possession  of  the  whole  of  the 
disputed  tract.  —  Friedman  v.  Southern 
California  Trust  Co„  179  CaL  266,  176  Pac. 
442. 

8.  Necessity  to   resort  ta   mthttr  aesnreea. 

— Description  of  land  so  indefinite,  uncer- 
tain, and  vague  as  not  to  enable  an  officer 
to  identify  land  from  description  itself 
without  resort  to  other  sources,  is  insuffi- 
cient to  support  judgment. — Tracy  v.  Har- 
mon, 17  Mont.  465,  43  Pac  500,  601. 

9.  Where  bounds  of  placer  claim  were 
given  in  description,  which  was  sufficient 
to  enable  any  one  familiar  with  property  to 
identify  and  was  almost  identical  with  de- 
scription by  which  it  was  conveyed  to  de- 
fendant, such  description  was  sufficient. — 
Bay  State  M.  A  T.  Co.  v.  Jackson,  27  Colo. 
189,   60  Pac.   573. 

1#.  Safleieat  far  administration  of  snn- 
atamtlal  Justice. — Description  of  land  in  an 
action  for  forcible  entry  and  detainer  be- 
fore Justice  of  peace  which  was  sufficient 
to  enable  administration  of  substantial  jus- 
tice, held  sufficient.  Thus,  description  as 
follows,  tract  of  land  lying  in  certain 
county  about  ten  miles  distant  from  town 
and  known  as  part  of  certain  ranch  on  west 
side  of  and  bordering  creek  immediately 
opposite  lands  owned  by  third  person,  and 
containing  certain  number  of  acres,  was 
held  sufficient. — Hernandes  v.  Simon,  4  CaL 
182,   188. 

11.  Construction  af  section  68,  Practice 
Act—- Action  to  foreclose  mortgage  oa  real 
property  not  being  an  action  for  recovery 
of  land  is  not  governed  by  this  section.—* 
Emeric  v.  Tarns,  6  Cal.  155,  156. 

12.  Same— Directory  only,  for  failure  to 
comply  with  which  pleading  is  liable  to 
special  demurrer,  but  is  waived  by  failure 
to  object. — Whitney  v.  Buck  man,  19  CaL 
300,    301. 

18.  Same— Required  oaly  so  far  as  aecea- 
sary  to  Identify  with  certalaty  the  prop- 
erty.— Doll  r.  Feller,  16  Cal.  432,  483. 

14.     Same— Description   of  land   ay   name 

is  as  good  description  as  one  by  metes  and 
bounds  if  it  can  be  rendered  sufficiently  cer- 
tain by  evidence.  The  fact  that  name,  which 
which  was  Spanish  one,  can  be  translated 
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Into  English  so  as  to  mean  nothing,  does 
not  alter  or  affect  it  as  name  descriptive 
of  place. — Castro  v.  Gill,  5  Cal.  40,  42.  See 
People  v.  Leet,  23  Cal.  161,  162,  163:  Phe- 
lan  v.  Poyoreno,  74  Cal.  448,  455,  13  Pac. 
681,   16   Pac.    241. 

15.  Description  of  ranch  by  name,  stat- 
ing that  it  is  bounded  by  certain  missions, 
and  contains  six  square  leagues,  held  suf- 
ficient on  face  of  pleading. — More  v.  Del 
Valle,    28    Cal.    170,    173. 

16.  Description  of  land  as  all  that  cer- 
tain tract  and  parcel  of  land  situated  in 
N  county,  consisting  of  pre-emption  claim 
of  160  acres  of  land  and  commonly  known 
as -Soda  Springs,  and  embracing  said  im- 
provements thereto  belonging,  and  being 
about  five  miles  from  N  in  northerly  di- 
rection, held  sufficient. — Whitney  v.  Buck- 
man,    19   Cal.    300,    301. 

17.  Same— Reference  to  plat. — Descrip- 
tion giving  corner  of  streets  and  number 
of  feet  on  each  street,  number  running 
back  to  an  alley,  and  reference  to  plat  of 
town  where  it  was  laid  out,  is  sufficient 
description  without  describing  it  by  metes 
and  bounds  so  as  to  enable  officer  on  exe- 
cution to  place  plaintiff,  in  case  of  recovery, 
in  possession. — Doll  v.  Feller,  16  Cal.  432,  43S. 


18.  Same— Statements  as  to  derivation  of 
title. — Statement  in  description  of  land  as 
being  "the  same  land  conveyed  by  E  and 
wife  to  L  and  C  on  such  a  date  subse- 
quently conveyed  by  said  C  to  L,  and  by 
said  L  to  plaintiff,"  is  not  description  in 
sense  of  this  section. — Larco  v.  Caseneuava, 
30  Cal.  560,  665. 

19.  Same—  Sufficient  on  face  of  com- 
plaint.— If  description  of  demanded  prem- 
ises does  not  appear  on  face  of  complaint 
to  be  insufficient,  it  Is  question  of  fact  for 
court  or  Jury  to  determine  whether  de- 
scription in  same  will  apply  to  land  sought 
to  be  recovered. — Moss  v.  Shear,  80  Cal. 
467,   468,   479. 

20.  Description  of  land  as  land  on  W 
Creek,  three  hundred  yards  north  of  Mt. 
Diablo  base  line,  thence  running  due  east 
two  miles,  thence  due  south  to  a  point, 
thence  due  west  to  source  of  said  W  Creek, 
and  thence  down  said  creek  to  place  of  be- 
ginning, held  sufficient,  for  if  there  were 
several  sources  to  such  creek  uncertainty 
of  description  is  one  which  could  arise 
only  on  proofs  and  can  not  be  taken  advan- 
tage of  by  demurrer. — Carpentier  v.  Grant, 
21   CaL   140,   141. 


§  456.  JUDGMENTS,  HOW  PLEADED.  In  pleading  a  judgment  or  other 
determination  of  a  court,  officer,  or  board,  it  is  not  necessary  to  state  the  facts 
conferring  jurisdiction,  but  such  judgment  or  determination  may  be  stated  to 
have  been  duly  given  or  made.  If  such  allegation  be  controverted,  the  party 
pleading  must  establish  on  the  trial  the  facts  conferring  jurisdiction. 
History:    Enacted  March  11, 1872,  re-enactment  of  §  59  of  Practice  Act 

18.  Judgment — In  general. 


JUDGMENTS,  ETC.— HOW  PLEADED. 

1.  Action   to    foreclose    street-assessment 

lien — Insufficiency  of  allegation. 

2.  Same— Effect    of    alleging    particular 

acts. 

3.  Same — Pleading  jurisdictional  particu- 

lars— Not  necessary. 

4, 5.  Same — Same — Sufficient  averment. 

6.  Construction  of  section — In  general. 

7.  Same — Determination  of  board  of  su- 

pervisors in  passing  resolution  of  in- 
tention of  making  street  improve- 
ments. 

8.  Same — Has  no  application  to  appeal  to 

superior  court. 

9.  Same — Has  no  reference  to  courts  of 

general  jurisdiction. 

10.  Same — Object   of   section. 

11.  Same — Order  of  board  of  supervisors. 

12.  Same — Strict  compliance. 

13.  Full  force  and  effect — Allegation  of. 

14.  Same — Payment. 

15.  Same — Taking  of  appeal. 

16.  Same — Issuance  of  execution. 

17.  In  pleading  franchise  of  a  board  of 

supervisors. 


19.  Same — Jurisdiction  implied. 

20,21.  Same — Plea   of  judgment   of  inferior 
court — Sufficiency  of. 

22.  Same — Pleading  order  appointing   re- 
ceiver. 

23-26.  Jurisdiction  of  board  of  supervisors. 

27-29.  Jurisdiction  of  city  council. 

30-  32.  Jurisdiction  of  justice  of  the  peace. 

33.  Jurisdiction  of  mayor. 

34.  Jurisdiction  of  probate  court. 

35-  40.  Jurisdiction  of  superior  court. 

41-47.  Jurisdiction  of  superior  court  to  ap- 
point executors  and  administrators. 

48.  Jurisdiction  of  supreme  court. 

49.  Proof — On  denial  of  allegations  of  pe- 

tition.' 

1.  Action  to  foreclose  street-assessment 
lien— Insufficiency  of  allegation. — In  an  ac- 
tion to  foreclose  a  street-Improvement  lien 
where  the  complaint  alleged  the  giving  of 
the  notice,  and  omitting  to  s^ate  that  ?t 
contained  the  matter  as  to  time  and  manner 
of  making  objections,  was  cured  by  an 
allegation   that   the  board  "duly  and  regu- 
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larly  mad*  an  uietiment."  —  Bfenfeld  ▼. 
Van  Ness,  176  Cal.  585,  lit  Pac.  225. 

X     fame— BnTeet    af    alleging    particular 

acts, — In  action  upon  street  assessment 
where  it  is  alleged  that  the  "common  coun- 
cil of  a  city  duly  gave  and  made  an  order" 
ordering;  the  work  to  be  done,  the  legal  Im- 
plication would  follow  that  the  council  had 
acquired  jurisdiction  to  proceed  in  the  mat- 
ter by  the  preliminary  passage  of  a  resolu- 
tion of  intention  which  sufficiently  described 
the  work,  but  where  the  complaint  sets 
forth  the  resolution  of  Intention,  which  is 
Insufficient,  whatever  legal  intendment 
might  follow  from  an  allegation  that  the 
council  duly  gave  and  made  its  order  la 
rendered  ineffectual. — Crouse  ▼.  Barrows, 
166  Cal.  154,  166,  103  Pac  894. 

t.  ftmc — Pleading  Jurisdictional  partic- 
ulars— Wot  accessary* — In  an  action  to  fore- 
close a  street  work  lien,  the  plaintiff  need 
not  plead  the  particulars  of  jurisdictional 
proceedings  which  are  essential  prerequi- 
sites to  the  making  of  the  contract. — Locke 
v.  Cowan,  34  Cal.  App.  581,  168  Pac.  887. 

Aa  f  Jnrladfctfon  implied  from  Jndajment, 

see  par.  19,  this  note. 

4.     fame—  fame— Samelent    a  verm  eat. — It 

is  sufficient  to  allege  that  "upon  and  pur- 
suant to  due  and  legal  proceedings  had 
and  taken  by  the  council  of  Santa  Rosa 
a  contract  in  due  form,"  etc.  —  Locke  v. 
Cowan,  34  Cal.  App.   581,   168  Pac.  387. 

8.  The  general  rule  beirig  that  in  such 
eases  it  is  sufficient  to  plead  such  jurisdic- 
tional prerequisites  in  general  terms  and  ac- 
cording to  their  legal  effect,  under  the  pro- 
visions of  above  section. — Locke  v.  Cowan, 
84  Cal.  App.  581,  168  Pac.  887. 

*,     Construction  of  section— In  general. — 

All  advantage  that  plaintiff  acquires  by 
brief  form  of  code  pleading  provided  In 
this  section,  is  relief  from  necessity  of 
pleading  jurisdictional  facts,  and  as  applied 
to  an  allegation  in  relation  to  purpose  of 
resolution  of  Intention  to  make  street  im- 
provement that  hoard  of  supervisors  duly 
made  and  passed  resolution  of  Intention, 
complaint  is  Kufflclent  to  show  that  board 
acquired  jurisdiction  to  artont  resolution  of 
intention.  A  pleading  that  any  judgment  is 
duly  given  and  made  and  means  merely  that 
court  had  jurisdiction  to  render  judgment, 
but  judgment  as  rendered  by  court  may  in 
and  of  Itself  be  nullity  so  that  stfch  allega- 
tion, followed  by  quotation  from  resolution, 
showing  that  resolution  was  void  on  its 
face,  does  not  show  valid  resolution,  and 
renders  all  subsequent  acts  null  and  void, 
and  subsequent  allegation  that  proceedings 
and  orders  were  duly  given  and  made  does 
not  remedy  this  defect. — Buckman  v.  Hatch, 
189  Cal.  58,  57,  72  Pac.  446. 

T.  fame— Determination  of  board  of  su- 
pervisors la*  passing  resolution  of  Intention 
to  snake  street  Improvements  conceded  but 
not  decided  to  be  judgment  or  other  deter- 
mination Judicial  In  its  character,  so  as  to 


bring  pleading  within  provisions  of  this 
section. — Buckman  v.  Hatch,  139  CaL  55,  57, 
72  Pac.  445. 

ssi    t*> 


la    t*>    sml 
lera    of    naarsl    of 
23-26,   this   note. 

8.  Same — Ha*  mm  appHeatien  to  appeal  tm 
aarperiar  eanrt  from  judgment  of  justice  of 
peace,  appeal  not  being  in  any  sense  judg- 
ment or  other  determination. — Moffat  v. 
Qroenwalt,  90  CaL  888,  369,  27  Pac.  296. 


t.  flame-  Has  a*  reference  to  casuta  at 
general  Jarfadletlan  but  to  be  limited  to 
courts  of  special  Jurisdiction  only. — Weller 
v.  Dickinson,  93  Cal.  108,  119,  28  Pac.  864; 
Clark  v.  Nordholt,  121  Cal.  26,  28,  53  Pac. 
400;  Ash  ton  v.  Heydenfeldt,  124  Cal.  14,  18. 
56  Pac.  624;  San  Francisco  &  F.  L.  Co.  v. 
Hartung,  138  Cal.  223,  230,  71  Pac.  937.  See 
Camp  v.  Lassen,  67  Cal.  139,  140,  7  Pac.  430; 
Lynde  v.  Columbus  C.  A  L  C.  Co.,  57  Fed. 
993,  995. 

1#.     flame— Object  af  section   was   not   to 

place  limitations  and  restrictions  upon 
manner  of  pleading  judgment,  but  simply 
manner  of  pleading  judgment  by  eliminat- 
ing necessity  of  setting  out  Jurisdictional 
facts  on  which  judgments  were  based. — 
Weller  v.  Dickinson,  93  Cal.  108,  110,  28 
Pac.  854. 

11.  Same — Order  of  beard  of  supervisors 

directing  district  attorney  to  condemn  land 
for  private  way  is  not  determination  of 
board  which  can  be  pleaded  as  provided  in 
above  section,  but  all  jurisdictional  facts 
must  be  alleged. — County  of  Sonoma  v. 
Crozier,  118  Cal.  680,  682,  50  Pac.  845. 

12,  flame— Strict  compliance  with  provi- 
sions of  above  section  required  in  order  to 

permit  person   to  avail   of  its  provisions. 

Young  v.  Wright,  62  CaL  407,  410;  Judah 
v.  Fredericks,  67  Cal.  889,  891;  Los  Angeles 
v.  Melius,  59  Cal.  444,  451. 

18.     Fall   force   and  effect— Allegation   of. 

— In  pleading  judgment  it  is  not  necessary 
after  alleging  giving  of  entry  of  judg- 
ment, to  allege  further  that  it  was  in  full 
force  and  effect  and  not  vacated,  set  aside, 
reversed,  or  appealed  from.— Carter  y! 
Paige,    80   Cal.    890,    22   Pac    188,    189. 

14.  Same— Payment. — In  complaint  In 
action  on  decree  against  administrator  for 
accounting,  it  need  not  be  alleged  that  no 
appeal  was  taken  from  decree  of  court 
where  it  is  alleged  that  decree  remains 
unpaid  and  In  full  force. — Chaquette  v 
Ortet,  60  Cal.  594,  601. 

15.  Same — Taking  of  appeal. — In  pleading 
judgment  it  is  not  necessary  to  state  that 
no  appeal  was  taken  from  judgment  or 
that  plaintiff  was  authorized  by  order  of 
court  to  institute  action,  it  being  sufficient 
to  allege  that  judgment  sued  on  was  duly 
given  and  made. — Carter  v.  Paige,  80  Cal. 
390.  22  Pac.  188,  189:  Bronzan  v.  Drobas,  93 
Cal.   647,   29   Pac.   254,   255. 
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1C  lime— Iuiuct  of  execntlon. — Com- 
plaint In  action  on  judgment  need  not 
allege  that  execution  had  been  issued  on 
Judgment  and  effort  made  to  collect  sum 
without  success. — King  v.  Blood,  41  Cal.  314, 
317. 

17.  la  pleading  franchise  of  a  board  of 
supervisors  it  is  sufficient  to  aver  substan- 
tially that  the  order  granting  it  was  duly 
given  or  made. — Gurnsey  v.  Northern  Cal. 
Power  Co.,  7  Cal.  App.  634,  643,  94  Pac. 
868. 

18.  Judgments— -In  general.  —  Allegation 
that  judgment  of  a  superior  court  "was 
duly  given  and  made"  implies  a  lawful 
judgment,  that  is,  a  judgment  within  the 
right  and  authority  of  the  court  to  pro- 
nounce— a  judgment  by  a  court  having 
jurisdiction  of  both  the  person  of  the  de- 
fendant and  the  subject-matter  of  the 
action,  and  where  such  allegation  is  not 
denied,  it  Is  not  necessary  to  show  that 
tliore  was  a  complaint  in  such  action,  or 
that  mortgaged  lands  were  situated  In  the 
county  wherein  the  judgment  was  rendered, 
etc.,  for  all  things  essential  to  the  juris- 
diction of  the  court  to  give  the  exact  judg- 
ment it  did  give  were  included  in  the 
admissions. — Hibernian  Sav.  &  L.  Soc.  v. 
Boyd,    156    Cal.    193,    197,    100    Pac.    239. 

It.  Same— Jurisdiction  Implied. — Where 
a  judgment  is  alleged  as  provided  in  this 
section,  it  Imports  an  allegation  of  all  facts 
necessary  to  confer  Jurisdiction  upon  the 
court  to  pronounce  it,  and  if  one  of  the 
facts  relative  to  jurisdiction  was  an  order 
of  approval  of  a  bankruptcy  court  to  permit 
a  trustee  to  prosecute  the  action,  under 
such  a  pleading  it  is  implied  that  such  order 
or  approval  was  duly  made,  and  hence  such 
point  can  not  be  raised  on  demurrer. — 
Williams  v.  Lane,  158  Cal.  39,  109  Pac.  878 
(applied). 

See   par.   3,   this  note. 

20.  Same— Plea  of  Judgment  of  Inferior 
court— Sufficiency  °*» — An  allegation  "that 
such  proceedings  were  had  thereafter  as 
provided  by  law,  that  on  the  fourteenth  day 
of  March,  1910,  Judgment  was  rendered  by 
said  justice  court,"  can  not  be  said  to  be  a 
compliance  with  the  provisions  of  this  sec- 
tion which  permit  a  Judgment  of  an  inferior 
court  to  be  pleaded  merely  as  having  been 
"duly  given  or  made." — Kriste  v.  Interna- 
tional Sav.  Bank,  17  Cal.  App.  801,  806, 
119    Pac    868. 

21.  A  judgment  is  sufficiently  pleaded  if 
pleaded  as  being  "duly  given  or  made." — 
Williams  v.  Lane,  158  Cal.  89,  109  Pac.  878. 

22.  Same— Pleading  order  appointing  re- 
ceiver.— An  allegation  in  an  action  by  a 
receiver  appointed  in  an  action  between 
partners  that  the  appointment  was  "duly 
made"  is  equivalent  to  an  averment  that  all 
the  jurisdictional  prerequisites  have  been 
complied  with,  and  is  sufficient,  and  it  is 
not  necessary  to  aver  that  in  the  original 
action  the  parties  were  partners. — Title  Ins. 


&  T.  Co.  t.  Grlder,  162  Cal.  748,  94  Pac. 
601. 

23.  Jurisdiction  of  ooard  of  supervisors. 

—  Allegation  that  board  of  supervisors 
duly  made  and  passed  resolution  of  inten- 
tion to  make  street  improvement  is  sufficient 
to  show  that  board  acquired  jurisdiction  to 
adoption  of  such  resolution. — Buckman  v. 
Hatch,  139  Cal.  58,  57,  72  Pac.  445. 

24.  Allegation  that  contract  was  signed, 
under  authority  from  such  board,  by  chair- 
man of  board  of  supervisors,  and  was  exe- 
cuted in  pursuance  of  orders  and  deter- 
minations of  said  board  in  that  behalf,  duly 
given  and  made,  sufficiently  alleges  juris- 
diction of  board. — Babcock  v.  Goodrich,  47 
Cal.    488,   512. 

25.  Allegation  that  said  board  of  super- 
visors duly  declared  irrigation  district  duly 
organized  is  not  averment  of  fact  or  acts 
required  by  legislature  to  confer  Jurisdic- 
tion on  board  of  supervisors,  or  to  consti- 
tute organization  of  irrigation  district,  nor 
is  it  averment  that  order,  resolution,  or 
declaration  of  board  of  supervisors  to  that 
effect  had  been  duly  given  or  made. — 
Decker  v.  Perry,  4  Cal.  Unrep.  488,  36  Pac. 
1017,  1018. 

26.  Allegation  that  board  of  supervisors 
duly  made  and  passed  resolution  setting  as- 
sessment for  street  improvement  aside  and 
directing  superintendent  to  issue  new  one, 
Is  statement  in  legal  effect  that  everything 
necessary  to  be  done  to  give  resolution  va- 
lidity had  been  done. — Williams  v.  Bergin, 
127  Cal.  578,  580,  60  Pac.  164. 

27.  Jurisdiction  of  city  council.  —  Alle- 
gation stating  that  city  council  "duly 
passed  and  adopted"  the  ordinance  is  suffi- 
cient allegation  that  everything  necessary 
to  be  done  by  council  under  its  direction  to 
give  ordinance  validity  had  been  done.— 
Los  Angeles  v.  Waldron,  66  Cal.  283,  284,  8 
Pac.    890. 

28.  Allegation  that  all  several  acts  re- 
quired to  be  done  by  said  city  council  and 
by  said  superintendent  of  streets  has  been 
duly  done,  made,  and  performed,  inaction  to 
enforce  street  assessment,  in  manner  and 
at  times  and  in  form  required  by  law,  is 
sufficient  as  applying  to  jurisdictional  facts 
necessary  to  render  complaint  sufficient 
against  general  demurrer,  though  some  of 
allegations  as  to  such  acts  are  defective. — 
Bituminous  Lime  Rock  Paving  &  Imp.  Co. 
v.  Fulton,  4  Cal.  161,  88  Pac.  1117,  1118. 

29.  Allegation  that  city  council  duly 
gave  and  made  its  determination  to  order 
the  work  done,  is  sufficient  allegation  of 
Jurisdiction  to  proceed,  and  Implied  that 
requirements  of  statute  had  been  complied 
with  so  as  to  give  order  validity. — Pacific 
Pav.  Co.  v.  Bolton,  97  Cal.  8,  9,  31  Pac.  625. 

80.  Jurisdiction  of  Justice  of  peace  must 
be  affirmatively  shown  by  party  asserting 
right  under  Judgment  by  such  justice. — • 
Swain  v.  Chase,  12  Cal.  283,  286;  Rawley  v. 
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Howard,   28   Cal.   401,   404;   Jolley   ▼.   PolU, 
34  Cal.  321.  326. 

31. — Allegation  that  defendant  recovered 
judgment,  in  action  pending  before  justice 
of  peace,  against  plaintiff  is  insufficient 
allegation  that  judgment  was  duly  given  or 
made. — Weaver  v.  English,  11  Mont.  84,  27 
Pac.  396. 

32.  Allegation  In  answer  that  judgment 
given  by  justice  of  peace  was  "duly  ren- 
dered" does  not  comply  with  this  section, 
and  judgment  duly  rendered  is  not  equiva- 
lent to  judgment  given  or  made. — Young  v. 
Wright,  62  Cal.  407,  410.  See  Harmon  v. 
Comstt>ck  H.  &  C.  Co.,  9  Mont.  243,  23  Pac. 
470,  471. 

33.  Jurisdiction  of  mayor.  —  Allegation 
that  order  was  made  and  entered  by  mayor, 
in  action  to  recover  moneys  from  city  treas- 
urer, removing  defendant  from  office  and 
declaring  such  office  vacant,  impliedly  held 
sufficient  allegation  as  to  jurisdiction,  it  de- 
claring that  removal  was  "duly  made." — 
Los  Angeles  v.  Melius,  69  Cal.  444,  461. 

34.  Jurisdiction  of  probate  court  need 
not  be  alleged  in  pleading  judgment  of 
such  court,  but  judgment  may  be  stated  to 
have  been  duly  given  and  made. — Beans  v. 
Emanuelli,  36  Cal.  117,  120;  Wise  v.  Hogan, 
77  Cal.  184,  189,  19  Pac.  278.  See  Smith  v. 
Andrews,  6  Cal.  662,  664. 

As  to  pleading  Judgment  of  superior  court 
In  probate  matters,  see  pars.  41-47,  this 
note. 

36.  Jurisdiction  of  superior  court. — Gen- 
eral averment  of  jurisdiction  of  court 
which  rendered  judgment  is  sufficient.— 
Murdock   v.  Brooks,  38   Cal.   696,   601. 

36.  Allegation  that  plaintiff  recovered 
judgment  in  superior  court  is  sufficient  al- 
legation of  judgment. — McCutcheon  v.  Wes- 
ton, 65  Cal.  37,  39,  2  Pac.  727;  Camp  v. 
Lassen,  67  Cal.  139,  140,  7  Pac.  430;  Weller 
v.  Dickinson,  93  Cal.  108,  110,  28  Pac.  854; 
High  v.  Bank  of  Commerce,  95  Cal.  386,  389, 
29  Am.  St.  Rep.  121,  30  Pac.  656.  See  Fisher 
v.  Kelly,  80  Ore.  1,  46  Pac.  146,  149. 

37.  Allegation  that  appeal  was  dismissed 
by  superior  court,  if  not  complying  with 
this  section,  was  cured  by  allegation  in 
answer  that  court  made  order  that  appeal 
be  dismissed,  "which  said  judgment  was 
duly  made,  duly  rendered,  and  duly  given." 
— Moffat  v.  Green  wait,  90  Cal.  368,  369,  27 
Pac.  296. 

38.  Allegation  that  court,  by  Its  order 
duly  given,  made,  and  entered,  discharged 
said  assignee  from  all  further  duty  as  such, 
and  by  another  order,  then  duly  given, 
made,  and  entered,  appointed  another  as- 
signee, is  sufficient  to  allege  jurisdiction  to 
appoint  second  assignee.  —  Freeman  ▼. 
Spencer,   128   Cal.   894,   397,   60   Pac.   979. 

39.  Allegation  that  court  duly  gave  and 
made  order  appointing  assignee,  on  return 
day  of  notice  to  creditors,  and  finding  that 


order  was  duly  given  and  made,  is  sufficient 
averment  and  finding  as  to  jurisdiction 
without  finding  that  notice  was  published. 
— Pomeroy  T.  Gregory,  66  Cal.  672,  573,  f 
Pac.  492. 

40.  Allegation  that  said  court  adjudged* 
In  action  pending  between  plaintiff  and  de- 
fendant, that  defendant  should  pay  plaintiff 
certain  sum,  Is  not  sufficient  allegation  that 
judgment  was  duly  given.  Word  "ad- 
judged," while  one  of  operative  words  of 
judgment,  Is  not  equivalent  to  word 
"judgment,"  and  hence  allegation  does  not 
constitute  averment  of  any  judgment — 
Edwards  v.  Hellings,  99  Cal.  214,  215,  33 
Pac.  799.  See  Mears  v.  Shaw,  32  Mont.  675, 
81  Pac.  338. 


41.  Jurisdiction  of  superior  court  to 
point  executors  and  administrators  need 
not  be  alleged. — Collins  v.  O'Laverty,  136 
Cal.  31,  68  Pac.  327;  San  Francisco  &  F.  L. 
Co.  v.  Hartung,  138  Cal.  223,  230,  71  Pac. 
937.  See  Kirsch  v.  Derby,  96  Cal.  602,  604, 
31  Pac.  667. 

42.  Distinguishing!  Judah  v.  Fredericks, 
57  Cal.  389,  as  having  reference  to  one  order 
of  probate  court  under  old  constitution. 

48.  Allegation  that  plaintiff  is  duly  ap- 
pointed acting  and  qualified  administrator 
is  sufficient  allegation  of  official  capacity. 
— Collins  v.  O'Laverty,  136  Cal.  31,  38,  68 
Pac.  327,  distinguishing  Judah  v.  Freder- 
icks, 57   Cal.   389,   391. 

44.  Allegation  that  plaintiff,  by  order 
and  decree  of  court,  was  duly  appointed 
administratrix  and  duly  qualified  as  such, 
conceded  defective  because  not  stating  that 
plaintiff  was  appointed  administratrix  by 
order  and  decree  of  court  duly  given  and 
made,  such  allegation'  was  held  cured  by 
averments  of  answer. — Krellng  v.  Kreling, 
118  Cal.   413.  420,   60  Pac.  546. 

45.  Allegation  that  letters  of  administra- 
tion were  issued  by  superior  court  to  plain- 
tiff, who  duly  qualified  as  administrator, 
sufficiently  shows  his  representative  ca- 
pacity.— McCutcheon  v.  Weston,  65.  Cal.  37, 
39,  2  Pac.  727. 

46.  Complaint  averring  that  will  has 
been  duly  probated  by  superior  court, 
where  said  deceased  resided  and  owned 
property  at  time  of  his  decease,  is  suffi- 
cient allegation  that  will  was  admitted  to 
probate  by  judgment  of  superior  court,  and 
averment  that  will  was  admitted  to  probate 
by  superior  court  having  jurisdiction  to 
make  and  enter  judgment  is  an  averment 
of  judgment. — Riddell  v.  Harrell,  71  Cal. 
254,  259,  12  Pac.   67. 

47.  Where  judgment  admitting  will  to 
probate  is  pleaded  by  an  allegation  that 
will  had  been  duly  probated,  prefix  "duly" 
Is  all  that  is  required  by  above  section. — 
Riddell  v.  Harrell,  71  CaL  254,  269,  12  Pac 
67. 

48.  Jurisdiction  of  supreme  court. — Al- 
legation  that  judgment  had  been  reversed 
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on  appeal  need  not  allege  jurisdiction. — 
Aahton  v.  Heydenfeldt,  124  Cal.  14,  18,  SI 
Pac.  624. 


4*.  Proof— Om  denial  of  allegation*  of 
petition  which  alleged  that  irrigation  dis- 
trict was  duly  organized,  it  became  neces- 
sary for  petitioners  to  establish  due 
organization  of  district  by  competent  evi- 


dence. Decision  of  inferior  board  on  ques- 
tion of  its  own  jurisdiction  is  not  conclusive 
on  collateral  attack,  or  even  prima  facie 
evidence  of  fact  on  direct  proceeding. — In 
matter  Madera  Irr.  Dist.,  92  Cal.  296,  334, 
27  Am.  St.  Rep.  104,  14L.R.A.  755,  28  Pac. 
272,  675. 


§457.  CONDITIONS  PRECEDENT,  HOW  TO  BE  PLEADED.  In  pleading 
the  performance  of  conditions  precedent  in  a  contract,  it  is  not  necessary  to 
state  the  facts  showing  such  performance,  but  it  may  be  stated  generally  that 
the  party  duly  performed  all  the  conditions  on  his  part,  and  if  such  allegations 
be  controverted,  the  party  pleading  must  establish,  on  the  trial,  the  facts  show- 
ing such  performance. 

History:   Enacted  March  11,  1872,  re-enactment  of  §  60  of  Practice  Act. 


CONDITIONS  PRECEDENT— HOW 
PLEADED. 

1,2.  Allegation  of  performance — Generally. 

3.  Building    contract  —  Acceptance     of 

building — Reservation  as  to  defects 
not  apparent. 

4.  Certificate  of  work  done — In  an  action 

upon  street-assessment. 

5.  Conditions  prescribed  bj  statute — Gen- 

eral allegation. 

6-8.  Contract — In  general. 

9.  Same  —  Contract  to  do  work  —  Suffi- 
ciency of  plea  of  performance. 

10.  Same — To  lease  land. 
11, 12.  Same— To  sell  land. 

13.  Deed  of  trust. 
14- 16.  Insurance  policy — In  general. 
17- 19.  Same — Notice  and  proof  of  loss. 

20.  Same  —  Waiver   of   payment   of   pre- 

mium. 

21.  Necessity  of  pleading. 

1.     Allegation  of  performance— General.— 

Condition  precedent  may  be  generally 
pleaded. — Davis  v.  Connecticut  Fire  Ins. 
Co.   (dis.  op.).  158  Cal.  766,  112  Pac.  649. 

1.  In  an  action  for  the  specific  perform* 
ance  of  a  contract  to  convey  land  brought 
by  the  vendee,  a  defective  allegation  of 
payments  is  cured  by  a  general  allegation 
that  the  plaintiff  "has  duly  and  fully  per- 
formed all  the  conditions  of  said  contract 
devolving  upon  him  to  be  performed,"  which 
is  a  sufficient  allegation  of  the  perform- 
ance of  conditions  precedent  under  the 
above  section. — Lynn  v.  Knob  Hill  Imp.  Co., 
177  Cal.  66,  169  Pac.  1009. 

3.  Building-  contract  —  Acceptance  of 
anlldlng— Reservation  mm  to  defecta  mot  ap- 
parent.— The  filing  of  the  required  notice 
of  completion,  voluntarily  made  conditional, 
excluding:  from  acceptance  defects  not  ap- 
parent at  the  time  when  the  notloe  of 
completion  is  filed,  the  notice  being  given 
under  a  distinct  understanding*  that,  as  to 
such  defects  there  was  no  acceptance,  this 


Is  sufficient  to  take  the  case  out  of  the 
general  rule  that  notice  of  completion,  vol- 
untarily and  unconditionally  filed  consti- 
tutes an  acceptance  of  the  building  and 
operates  to  release  sureties  on  the  bonds  of 
the  building  contractor  from  liability.— 
Summers  v.  L.  F.  8.  Syndicate,  —  Cal.  App. 
— ,  189  Pac  286. 

4.  Certificate  of  work  done— In  an  ac- 
tion npon  a  street  assessment,  it  Is  not  nec- 
essary to  allege  the  issuance  of  the  engi- 
neer's certificate,  etc.,  where  it  is  alleged 
that  the  contract  was  duly  performed,  the 
ultimate  fact  being  the  performance  of  the 
contract,  and  the  certificates  although  in 
the  absence  of  fraud,  conclusive  as  to  that 
fact,  are  nevertheless  but  evidence  of  it- 
City  Street  Imp.  Co.  v.  City  of  Marysville, 
166  Cal.  419,  432,  101  Pac.  308. 

15.  Conditions  prescribed  by  statute- 
General  allegation  of  performance  of  con- 
ditions prescribed  by  statute  is  not  suffi- 
cient, having  not  been  so  declared  by  this 
section. — Dye  v.  Dye,  11  Cal.  163;  Blanc  hard 
v.  Beideman,  18  Cal.  261,  262;  Russell  v. 
Mann,  22  Cal.  131,  183;  People  ex  rel.  Hast- 
ings v.  Jackson,  24  Cal.  630,  632;  People  v. 
Holladay,  26  Cal.  800,  303;  Himmelman  v. 
Danos,  36  Cal.  441,  448;  Rhoda  v.  Alameda 
Co.,  62  Cal.  860,  362. 

Aa  to  condition  precedent,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  (1436  and  note. 

6.  Contract— In  general. — Allegation  that 
plaintiff  did  all  work  in  said  contract  men- 
tioned and  duly  performed  on  its  part  said 
work,  according  to  specifications  and  terms 
of  contract,  is  an  averment  of  performance 
of  contract  and  not  statutory  averment  of 
performance  of  conditions  precedent  under 
this  section. — California  Imp.  Co.  v.  Rey- 
nolds, 123  Cal.  88,  91,  66  Pac.  802. 

7.  Allegation  that  plaintiff  has  performed 
all  and  singular  his  agreements  and  cove- 
nants with  defendant  sufficiently  alleges 
performance  of  conditions  on  his  part  In 
action  under  agreement  to   locate  mining- 
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claim. — Morftz  ▼.  Lavelle.  77  CaL  10,  IX  U 
Axn.  St.  Bep.  229,  It  Pac  8*3. 

8.  Allegation  that  plaintiff  assignor,  op 
to  time  of  alignment  to  plaintiff,  bad  per- 
formed on  his  part  all  covenants  of  eon* 
tra/rt,  and  that  afterwards  plaintiff  folly 
performed  conditions  imposed  by  said  agree- 
ment on  assignor,  is  sufficiently  explicit  al- 
lejra'ion  of  performance  on  part  of  plaintiff. 
— California  8.  N.  Co.  v.  Wright.  C  CaL  25$, 
243,  £S  Am.  Dee.  Ml. 


».  same— Contract  te  do  wsrfc — SalhV 
eieney  of  plea  e>f  perfensuuiee.. — An  allega- 
tion of  performance  of  the  work  according 
to  contract  is  sufficient  to  Justify  the  ad- 
mlsftion  of  evidence  of  acceptance  and  ap- 
proval, in  an  action  by  the  contractor 
against  the  city  to  recover  the  amount  due 
for  public  work. — City  Street  Imp.  Co.  t. 
Marysvllle.   155   Cal.   422,    101    Pac.   208. 


1#.  Same— Te  lease  la  ad. — In  complaint 
for  damages  for  violation  of  terms  of  con- 
tract to  lease  land,  an  allegation  that  de- 
fendant duly  performed  all  conditions  of 
contract  on  his  part  to  be  kept  and  per- 
formed is  sufficient  compliance  with  statute. 
(rlfflths  v.  Henderson,  49  CaL  566,  570. 


11.  Same— Te  sell  landu — Averment  that 
plaintiff  has  duly  performed  all  conditions 
of  said  contract  to  be  performed  by  him  to 
this  time,  is  sufficient  averment  of  per- 
formance of  conditions  precedent,  and  hence 
an  objection  that  an  allegation  that  prior 
to  Institution  of  this  suit  plaintiff  offered 
to  execute  and  deliver  to  defendant  deed 
of  said  premises,  must  be  construed  as 
relating  to  time  Immediately  preceding  in- 
stitution of  suit,  which  was  long  subsequent 
to  time  when  money  payable  under  contract 
became  due,  and  hence  plaintiff,  by  his 
failure,  lost  all  right  to  sue  and  recover  for 
money,  can  not  be  sustained. — Smith  v. 
Mohn,  87  Cal.  489,  498,  26  Pac.  696. 

As  te  conditions  precedent,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.f  |   1436  and  note. 

12.  Demand  for  deed  is  not  necessary  to 
be  alleged  in  action  to  recover  damages  for 
breach  of  contract  to  convey  land. — Gray  v. 
Dougherty,   26  Cal.  266.  274. 

As  to  pleading  conditions  precedent  la 
agreement  to  sell  land,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  8  1731  and  note  pars.  111-116, 

119,  148,  149. 

18.  Deed  of  trast. — Where  answer  al- 
leges demand,  and  also  alleges  that  defend- 
ants had  performed  all  requirements  of 
said  deed  of  trust  on  their  part  to  be  per- 
formed as  condition  precedent  to  sale  of 
land,  this  Is  sufficient  allegation  that  de- 
mand In  writing  has  been  made. — Meets  v. 
Mohr.  141  Cal.  667.  672,  75  Pac.  298. 

As  to  pleading  conditions  precedent  In 
actions  on  Insurance  policies,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  |  2610  and  note  pars. 
22-29. 
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action  on  policy  insuring  building,  while) 
occupied  aa  dwelling-house,  failure  to  al- 
tera that  lose  occurred  while  such  building 
wa*  so  occupied  is  fatal  defect — allegation* 
not  being  merely  condition  precedent,  but 
going  to  very  essence  of  right  to  recover. 
— Allen  v.  Home  Ins.  Co.,  133  CaL  29,  31. 
€5  Pac  138. 

15.  Under  above  section  plaintiff  la  only 
required  to  aver  performance  of  conditions 
on  his  part  to  be  performed,  and  where 
there  is  nothing  In  representation  or  state- 
ment to  be  performed  by  plaintiff,  there  la 
no  necessity  of  setting  forth  such  repre- 
sentation or  statement,  and  hence  affirma- 
tive warranty  in  insurance  policy  need  not 
be  alleged  in  complaint  in  an  action 
thereof,  but  In  case  of  promissory  warranty 
an  averment  of  such  stipulation,  and  Its 
performance,  is  required. — Cowan  v.  Phe- 
nix  Ins.  Co..  73  Cal.  181.  184,  185.  20  Pac. 
408.  See  Breedlove  v.  Norwich  U.  P.  Ins. 
Soc,  124  CaL  164,  168,  56  Pac  770:  Gillon  v. 
Northern  Assur.  Co.,  127  CaL  480,  483.  59 
Pac.  901. 

16.  Allegation  in  action  on  insurance 
policy  averring  performance  of  acts  re- 
quired of  him  is  condition  precedent  to  de- 
fendant's liability  In  manner  required,  and 
according  to  conditions  of  policy,  held  suffi- 
cient (dls.  op.  by  8prague,  J.). — Clark  v. 
Phoenix  Ins.  Co.,  36  CaL  168, 177. 

17.  Same— lfotlee    and    proof    of    U— — 

Allegation  that  plaintiffs  have  duly  com- 
plied with  all  terms  and  conditions  of  said 
insurance  policy  by  them  to  be  kept"  or 
performed.  Is  sufficient  allegation  of  condi- 
tion precedent  without  an  allegation  that 
notice  and  proofs  of  death  as  required  by 
policy,  were  given. — Richards  v.  Travelers' 
Ins.  Co.,  89  Cal.  170,  174,  28  Am.  St.  Rep.  4*5. 
26  Pac  762. 

18.  In  action  on  insurance  policy,  pro- 
viding for  production  of  certificate  of  man- 
ager, notary,  or  commissioner,  stating  that 
he  has  examined  circumstances  attending 
loss,  etc.,  and  allegation  that  plaintiff  has 
duly  fulfilled  all  conditions  of  such  insur- 
ance respectively  on  his  part,  is  sufficient 
allegation  of  performance  of  Its  condition 
—Ferrer  v.  Home  M.  Ins.  Co.,  47  Cal.  416, 
431. 

19.  In  action  on  insurance  policy,  alle- 
gation that  all  conditions  of  said  policy 
were  duly  performed  and  kept  by  plaintiff 
is  sufficient  allegation  of  performance  of 
conditions  precedent,  and  hence  failure  to 
allege  that  notice  of  loss  in  writing  had 
been  giveri  as  required  by  policy,  did  not 
render  complaint  insufficient.— -Blasingame 
v.  Home  Ins.  Co.,  75  Cal.  633,  638.  17  p«c 
925.  ac# 

20.  Same— Waiver    of    payment    of    nre- 
amlnm    is   admissible    under   allegation    that 
insured    had    performed    all    conditions    oa 
his    part.— Berliner    v.    Travelers*    Ins     Co 
121  Cal.  451,  456,  58  Pac  922.  ' 
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21.  Necessity  of  pleading:. — Conditions 
precedent  must  be  pleaded  In  all  cases  ex- 
cepting; those  arising;  on  contract  in  which 
case  under  this  section  general  averment 
is  sufficient. — People  v.  Holladay,  25  Cal. 
800,  SOS.  See  Cavlllaud  v.  Yale,  S  Cal.  108, 
110,    68    Am.    Dec.    888;    Rogers    v.   Cody,    8 


Cal.  824;  Kelly  t.  Mack,  46  Cal.  80S,  804; 
Laffey  v.  Kaufman,  134  Cal.  891,  898,  86  Am. 
St.  Rep.  28S,  66  Pac.  471. 

As  to  necessity  of  pleading;  conditions  pre- 
cedent, see  Kerr's  Cyc.  Civ.  Code,  2d  e<L, 
1 1489  and  note  pars.  86-47. 


§  468.  STATUTE  OF  LIMITATIONS,  HOW  PLEADED.  In  pleading  the 
statute  of  limitations  it  is  not  necessary  to  state  the  facts  showing  the  defense, 
but  it  may  be  stated  generally  that  the  cause  of  action  is  barred  by  the  provi- 
sions of  section (giving  the  number  of  the  section  and  subdivision  thereof, 

if  it  is  so  divided,  relied  upon)  of  the  Code  of  Civil  Procedure;  and  if  sucll 
allegation  be  controverted,  the  party  pleading  must  establish,  on  the  trial,  the 
facts  showing  that  the  cause  of  action  is  so  barred. 

History:    Enacted  March  11,  1872. 


STATUTE  OP  LIMITATIONS— PLEA  OP. 

1.  As  to  construction  of  section — Has  no 

reference  to  pleading  of  statute  in 
demurrer. 

2.  Same — Provisions   of   section   not   ex- 

clusive. 

3,4.  Same — Reference  to  section  stands  in 
lieu  and  warrants  proof  of  every  es- 
sential fact. 

5.  Same — Rule  intended  to  simplify  form 

of  pleading. 

6.  Adverse  possession  or  prescription. 

7.  Same — All  elements  entering  into  pre- 

scriptive right  must  be  alleged. 

S.  Same — Setting   up    statute    of    limita- 
tions by  reference  to  sections. 

9- 12.  Construction  of  plea — In  general. 

13.  Demurrer  raising  statute  of  limitations 

— Requisites  of. 

14.  Finding  on  plea  of  statute  of  limita- 

tions— Form  of. 

15, 16.  General  allegation — That  cause  of  ac- 
tion is  barred  by  statute. 

17.  Same — Conclusion  of  law. 

18, 19.  Pacts  required  to  be  stated. 

20.  Language  of  statute  in  force  is  suffi- 
cient. 

21,22.  Plea  of  statute  of  limitations — As  to 
generally. 

23, 24.  Same — Action  for  money  due  on  open 
account  —  Allegation  indebtedness 
arose  within  four  years,  sufficient. 

25, 26.  Same — Sufficiency  of  plea  generally. 

27.  Same — Reference  to  chapter. 

28.  Same — Reference  to   explanatory   sec- 

tions. 

29, 30.  8ame — Reference  to  sections. 

31.  Same  —  Reference  to   subdivisions  of 
sections. 

82.  Same — Same — Waiver  of  objection  by 
failure  to  urge. 


rer,  or  merely  as  an  affirmative  defense  In 
an  answer. — Williams  v.  Berlin,  116  Cal.  56, 
59,  47  Pac  877. 


1.     As  to  construction  of  section— Hm  bo 
reference  to  pleating;  of  atatnte  In  deanr- 


2.  Same— Provision*  of  section  not  ex- 
clusive.— The  provisions  of  this  section  as 
to  the  manner  of  pleading:  are  not  exclusive, 
and  allegations  in  the  answer  in  a  suit  for 
damages  and  for  an  injunction  against  the 
flow  of  water  that  the  embankments  had 
been  erected  for  more  than  five  years,  and 
pleading;  the  bar  of  the  statute  sufficiently 
raises  the  issue. — Franklin  v.  Southern 
Pacific  Co.,  40  Cal.  App.  31,  180  Pac.  76. 

3.  Same— Reference  to  section  stands  In 
lien  of  and  warrants  proof  of  every  essen- 
tial fact  precisely  as  those  set  out  in  full  in 
the  answer;  and  hence  it  was  error  to  ex- 
clude evidence  offered  under  such  defense, 
though  other  section  of  statute  were  also 
pleaded  in  bar. — Hagely  v.  Hagrely,  68  Cal. 
S48,  352,  9  Pac.  805. 

4.  Legal  effect  of  pleading:  statute  of 
limitations  by  reference  to  section  of  code 
relied  on,  and  averment  that  action  is  barred 
by  that  section,  is  same  as  plea  non  assump- 
sit infra  sex  annos,  to  which  reply  was 
assumpsit  infra  sex  annos. — Biddel  v.  Bris- 
solara,  56  Cal.  874,  881. 

5.  Same— Role  Intended  to  simplify  form 
of  pleading;. — This  rule  was  Intended  t^ 
simplify  form  of  pleading:  defense  of  stat- 
ute of  limitation,  and  is  one  which  court 
can  not  depart  from  on  conjecture  that  leg> 
islature  intended  to  except  from  its  opera* 
tion  certain  cases,  as  provisions  of  section 
361,  ante,  and  hence  pleading*  bar  of  such 
section  by  reference  to  number  of  section 
Is  sufficient. — Allen  v.  Allen,  95  Cal.  184, 
194,  16  L  R.  A.  646,  27  Pac.  30,  30  Pac.  213. 

«.  Adverse  possession  or  prescription, 
when  it  is  applied  to  an  easement,  may  be 
pleaded  either  by  reference  to  statute,  as 
provided  in  this  section,  or  by  stating-  al 
length  facts  showing  using,  which  com- 
menced and  continued  under  claim  of  right, 
wps  peaceable,  without  interruption,  open, 
notorious    and    exclusive,    and    maintained 
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with    knowledge    of    plaintiff,    etc. — Mont- 
gomery v.  Locke,  72  CaL  76,  76,  IS  Pac  401. 


7.  Same— AH  elements  entering  Into  pre- 
scriptive right  must  he  alleged,  and  hence 
where  it  waa  not  alleged  that  use  was  ex- 
clusive or  adverse  to  plaintiff,  or  to  any 
one,  and  no  actual  notice  was  alleged,  such 
allegation  was  insufficient. — Churchill  v. 
Louie,  135  Cal.  108,  610,  67  Pac.  1052. 

8.  Same— Setting  up  statute  et  limita- 
tions by  reference  to  sections  of  this  code, 
is  sufficient  pleading;  of  prescriptive  rights 
claimed;  for  right  to  property  founded  upon 
statute  of  limitations  is  prescriptive  right 
— prescription  and  limitation  being  con- 
vertible terms  so  far  as  title  to  real  prop- 
erty is  concerned. — Alhambra  A.  W.  Co.  v. 
Richardson,  72  Cal.  598,  600,  14  Pac.  379; 
Churchill  T.  Louie,  135  CaL  608,  610,  67  Pac. 
1062. 

9.  Construction  of  plea— In  general. — Al- 
legation that  plaintiff  is  not  entitled  to 
have  or  maintain  his  action  because  plain- 
tiff was  not  seized  or  possessed  of  real  es- 
tate described,  within  five  years  next  be- 
fore commencement  of  his  action,  is  fatally 
defective  because  there  is  no  averment  that 
defendant's  pre-emptor  or  grantor  waa  not 
possessed  within  five  years. — Sharp  ▼. 
Daugney,  SS  Cal.  505,  611. 

10.  Plea  averring  only  that  services  di- 
rected to  be  rendered  by  plaintiff  were  ren- 
dered some  two  years  before  action  was 
brought  Is  not  good  as  plea  of  statute  of 
limitations  since  it  does  not  aver  that  cause 
of  action  accrued  more  than  two  years  be- 
fore commencement  of  action. — Hartson  v. 
Hardin,  40  Cal.  264,  267. 

11.  Allegation  that  defendants  have  been 
In  quiet  and  peaceable  possession  of  lands 
involved  adversely  to  plaintiff  for  period  of 
over  Ave  years  will  be  construed  to  have 
related  to  five  years  preceding  filing  of  an- 
swer and  not  preceding  commencement  of 
action. — Table  Mountain  T.  Co.  v.  Strana- 
han,  31  Cal.  387,  393. 

12.  Allegation  that  cause  of  action  did 
not  accrue  within  two  years  next  preced- 
ing commencement  of  action  is  not  defec- 
tive in  alleging  conclusion  of  law,  and  it 
Is  not  necessary  that  it  should  be  alleged 
that  it  was  more  than  two  years  preceding 
filing  of  complaint. — Adams  v.  Patterson, 
36  Cal.  122,  125. 

18.  Demurrer  raising  statute  of  limita- 
tions—Requisite*  of. — it  is  not  necessary 
that  a  demurrer,  raising  the  statute  of  lim- 
itations, should  specify  any  particular  sec- 
tion of  the  statute. — Spreckels  v.  Sp  re  eke  la, 
172  Cal.  775,  158  Pac.  637. 

14.  Finding  ok  plea  of  statute  of  limita- 
tions—Form  of. — It  is  not  necessary  that 
the  court  find  upon  an  issue  of  the  statute 
of  limitations  in  the  words  of  the  plea.  It 
Is  sufficient  if  facts  are  found  from  which 
it    necessarily    follows    that    the    claim    is 


barred. — O'Neill  ▼.  Quarnstrom,  6  Cal  App. 
469.  471.  92  Pac.  891. 

15.  General  allegation  —  That  cause  of 
action  la  barred  ay  statute  prescribing  two 
or  any  other  number  of  years  as  limitation 
for  bringing  action  held  not  sufficient  al- 
legation of  bar. — Schroeder  ▼.  Jahns,  27 
Cal.  274,  279.  See  Stewart  ▼.  Budd,  7  Mont. 
673,  19  Pac  221,  224;  Spanish  Pork  City  v. 
Hopper,  7  Utah  285,  26  Pac  298,  294. 

16.  Statute  of  limitations  applying  only 
to  particular  class  of  cases  must  be  pleaded 
specially  and  plea  of  general  statute  will 
not  suffice. — Howell  t.  Rogers,  47  Cal.  291, 
298. 
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IT.  Same  — Conclusion  of  law. — Allega- 
tion that  cause  of  action  is  barred  by  stat- 
ute is  not  statement  of  fact  but  mere  con- 
clusion of  law. — Schroeder  v.  Jahns,  27  Cal. 
274,  278;  Table  Mountain  T.  Co.  ▼.  Strana- 
han,  81  Cal.  387,  393. 

18.  Facta    are    required   to    be    stated    In 

relying  on  statute  of  limitations,  which 
bring  case  within  operation  of  statute,  and 
court  will  apply  to  them  the  law,  and 
hence  It  Is  not  necessary  that  defendant 
should  have  pleaded  all  statutes  on  which 
he  intended  to  rely  on  separate  defects. — 
Boyd  v.  Blank  man,  29  CaL  19,  45,  87  Am. 
Dec.  146. 

19.  Allegation  that  every  item  of  said 
account  prior  to  such  day  is  barred  by 
time,  and  he  pleads  and  relies  upon  statute 
of  state  of  California  entitled  "Act  defining 
time  of  commencing  civil  actions,"  in  bar 
of  recovery  of  such  actions,  is  defective 
plea  of  statute;  to  be  available  plea  must 
aver  facts  which  bring  demand  within  op- 
eration of  statute,  as  that  alleged  cause  of 
action  has  not  accrued  within  certain  des- 
ignated years  previous  to  filing  of  com- 
plaint.—Caulfield  ▼.  Sanders,  17  Cal.  569,  671. 

20.  Language  of  statute  In  force  Is  suffi- 
cient, in  allegation  of  statute  of  limitations, 
it  not  being  necessary  to  rebut  any  de- 
fense to  time  which  might  be  set  up  in 
avoidance. — Richardson  v.  Williamson,  24 
Cal.  289.  296;  Vassault  v.  Seitz,  31  Cal.  225, 
230;  Anderson  v.  Fisk,  36  Cal.  625,  632. 

21.  Plea  of  statute  of  limitations — As  to 
generally. — In  an  action  for  personal  serv- 
ices rendered  in  pursuance  of  a  verbal 
contract,  the  defense  of  the  statute  Is  suffi- 
ciently pleaded  by  an  averment  that  "plain- 
tiff's cause  of  action  for  compensation  for 
said  services  did  not  accrue  within  two 
years  next  before  the  commencement  of  the 
action." — Osborn  v.  Hopkins,  160  Cal.  504, 
117  Pac.  519. 

22.  Not  necessary  to  set  up  section  and 
subdivision  of  statute,  If  the  facts  showing 
the  bar  of  the  statute  are  alleged.— Osborn 
▼.  Hopkins,  160  Cal.  604,  117  Pac.  519. 

23.  Same— Action  for  money  due  on  open 
account  —  Allegation  Indebtedness  arose 
within  four  years,  sufficient. — An  allegation 
in  an  amended  complaint,  in  an  action  for 
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money  due  on  an  open  account,  that  the  in- 
past"  sufficiently  negatives  the  statute  of 
debtedness  arose  "within  four  years  last 
limitations.— Pike  v.  Zadig,  171  CaL  271, 
152  Pac.  m. 

24.  An  allegation  in  a  complaint  that  the 
indebtedness  accrued  "within  four  years 
last  past,"  instead  of  within  four  years 
prior  to  the  commencement  of  the  action, 
noes  not  render  it  demurrable  on  the 
ground  of  the  bar  of  the  statute  of  limita- 
tions.—Pike  t.  Zadig,  171  Cal.  273,  152  Pas. 
923. 

28.  Same—  Sufficiency  of  plea  of  plea 
generally. — Plea  of  bar  of  statute  of  limi- 
tations is  sufficient,  if  couched  in  substan- 
tially the  language  of  the  statute. — Miller 
v.  Lane,  160  Cal.  92,  116  Pac.  58. 

26.  An  allegation  of  the  bar  of  the  stat- 
ute in  substantially  the  form  herein 
prescribed  is  sufficient  for  all  purposes.— 
Miller  v.  Lane,  160  CaL  92,  116  Pac.  58. 

97.  Same  —  Reference  to  chapter. — Alle- 
gation that  an  account  is  barred  by  provi- 
sions of  chapter  8,  title  2,  part  2  of  this  code 
of  state  of  California,  is  not  sufficient  plead- 
ing of  statute,  which  must  be  by  giving 
number  of  section  and  subdivision  thereof, 
if  it  is  so  divided,  relied  upon  or  else  by 
stating  facts  showing  defense. — Manning  v. 
Dallas,  78  Cal.  420,  421,  15  Pac  84. 

28.  Same— Reference  to  explanatory  sec- 
tion*.—In  pleading  statute  of  limitations 
proper  course  is  to  plead  section  establish- 
ing time  of  limitation,  omitting  all  refer- 
ence   to    explanatory    sections. — Webber   v. 


Clarke,  74  Cal.  11,  17,  15  Pac.   431;  Hagely 
▼.  Hagely,  68  Cal.  848,  852,  9  Pac.  305. 

2t.  Same— Reference  to  sections. — Stat- 
ute of  limitations  was  sufficiently  pleaded 
by  reference  in  answer  to  sections  of  code. 
— Packard  v.  Johnson,  2  Cal.  Unrep.  365,  4 
Pac  632;  Alhambra  A.  W.  Co.  v.  Richard- 
son, 72  Cal.  598,  600,  14  Pac.  379;  Webber  v. 
Clarke,  74  Cal.  11,  17,  15  Pac.  431;  Allen  v. 
Allen,  95  Cal.  184,  194,  16  L.  R.  A.  646,  27 
Pac.  30.  30  Pac.  213.  See  Snow  v.  Rich,  22 
Utah  123,  132.  61  Pac.  336. 

80.  Allegation  that  cause  of  action  is 
barre'd  by  section  337,  chapter  3,  title  2,  part 
2  of  the  Code  of  Civil  Procedure  of  Cali- 
fornia, and  also  of  section  343  of  the  same 
chapter  and  title  and  part  of  said  Code  of 
Civil  Procedure,  and  also  by  section  319  of 
the  same  chapter  and  title  and  code,  is 
sufficient  to  comply  with  requirements  of 
code. — Nicholson  v.  Tarpey,  124  Cal.  442, 
449,  57  Pac  457. 

SI.  Same— Reference  to  snbdivlsions  of 
sections. — Where  section  contains  subdivi- 
sions, pleading  statute  of  limitations  by 
reference  to  section  alone,  is  insufficient; 
number  of  subdivisions  must  be  given  as 
well. — Wolters  v.  Thomas,  3  CaL  Unrep.  848, 
32  Pac.  565,  666. 

82.  Same— Same— "Waiver  of  objection,  fry 
failure  to  orge  in  trial  court  that  plea  of 
bar  of  statute  of  limitations  is  Insufficient 
because  of  failure  to  specify  particular  sub- 
division of  section. — Churchill  v.  Wood- 
worth,  148  CaL  669,  113  Am.  St.  Rep.  324,  84 
Pac  155. 


§  459.  PRIVATE  STATUTES,  HOW  PLEADED.  In  pleading  in  a  private 
statute,  or  an  ordinance  of  a  county  or  municipal  corporation,  or  a  right  derived 
therefrom,  it  is  sufficient  to  refer  to  such  statute  or  ordinance  by  its  title  and  the 
day  of  its  passage.  In  pleading  the  performance  of  conditions  precedent  under 
a  statute  or  an  ordinance  of  a  county  or  municipal  corporation,  or  of  a  right 
derived  therefrom,  it  is  not  necessary  to  state  the  facts  showing  such  perform- 
ance, but  it  may  be  stated  generally  that  the  party  duly  performed  all  the  con- 
ditions on  his  part  required  thereby;  if  such  allegations  be  controverted  the 
party  pleading  must  establish  on  the  trial  the  facts  showing  such  performance. 

History:  Enacted  March  11,  1872,  re-enactment  of  $  61  of  Practice 
Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  135,  act  held  unconstitutional,  see  history,  §  5  ante, 
amendment  approved  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  707, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  440. 


PLEADING  PRIVATE  STATUTE. 
1.  Municipal  Corporation  Act,  section  765. 
1   1.  Municipal  ordinance — How  pleaded. 

4.  Necessity  of  pleading  ordinance. 

5.  Sufficiency  of  pleading. 

1.     Municipal  Corporation  Act  soctlo*  768, 

providing-  that  it  shall  not  be  necessary  to 
plead  or  prove  existence  or  validity  of  any 
ordinance  of  city  of  fifth  class,  is  unconsti- 
tutional as  being  special  statute  in  viola- 


tion of  general  law  as  given  in  above  sec- 
tion, and  hence  ah  ordinance  of  city  of  fifth 
class  is  subject  to  provisions  of  this  sec- 
tion. — City  of  Tulare  v.  Hevren,  126  CaL 
22$.  229,  68  Pac.  630. 


2.     Municipal   ordinance     How   pleaded. — 

In  an  action  to  recover  taxes  paid  under 
protest,  municipal  ordinances  pleaded  are 
required  to  be  set  out  in  haec  verba  or  by 
reference  to  title  and  day  of  passage,  and 
It  was  not  error  to  refuse  the  relief  sought 
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where  such  ordinances  were  pleaded  by  re- 
ferring: to  them  by  number  and  date  of 
adoption. — Aalwyna  Law  Institute  v.  San 
Francisco,  89  Cal.  App.  414,  179  Pac.  220. 

8.  A  municipal  ordinance  4s  sufficiently 
pleaded  by  title  and  date  of  passage. — 
Church  v.  Grady,  40  Cal.  App.  194,  180  Pac. 
548. 

4.     Neceaalty     of     pleading     ordinance. — 

Though  ordinances  are  not  set  out  in  haec 
Terba,  or  pleaded  as  authorized  by  this  sec- 


tion, their  existence  must  bo  considered  as 
against     general      demurrer. — Amestoy      v 
Electric  R.  T.  Co.,  95  Cal.  811.  815,  80  Pac 
550. 

5.  Seine! en cy  of  pleading. — Pleading  or- 
dinance as  "that  certain  ordinance  of  said 
City  of  Tulare,  known  as  ordinance  No.  60' 
is  insufficient  under  this  section.  Neither 
title  nor  date  of  its  passage  being  given, 
and  it  not  being  set  out  in  haec  verba,  nor 
substance  of  it  given. — City  of  Tulare  v. 
Hevren,  126  CaL  226,  229,  52  Pac  520. 


§  460.    LIBEL  AND  SLANDER,  HOW  STATED  IN  COMPLAINT.    In  an 

action  for  libel  or  slander,  it  is  not  necessary  to  state  in  the  complaint  any 
extrinsic  facts  for  the  purpose  of  showing  the,  application  to  the  plaintiff  of  the 
defamatory  matter  out  of  which  the  cause  of  action  arose ;  but  it  is  sufficient  to 
state,  generally,  that  the  same  was  published  or  spoken  concerning  thejglain- 
tiff ;  and  if  such  allegation_be  controverted,  the  plaintiff  must  establish,  on  the 
trial,  that  it  was  so  published  or  spoken. 

History:   Enacted  March  11,  1872,  re-enactment  of  |  62  of  Practice  Act 
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1-7.  As  to  complaint  in  action  charging — 
In  general. 

8.  Same  —  Innuendo  mutt  not  introduce 

new  matter. 

9.  Allegation  of  defamatory  matter — Suf- 

ficiency of. 

10, 11.  Allegation  that  words  were  spoken  of 
and  concerning  plaintiff. 

J.2.  Demurrer   to   complaint  —  Conclusions 
of  law. 

13.  Extent  of  proof  necessary. 

14.  Extrinsic  facts  —  Showing  application 

to  plaintiff. 

15, 16.  Inducement  and  colloquium — Are  dis- 
pensed with. 

17.  Same — Whether  words  were  understood 

to  have  reference  to  plaintiff. 

18.  Same — Where   words    were   spoken   in 

English. 

19,20.  Libel   in    foreign    language  —  Use   of 
translation   in   complaint. 

21,22.  Pleading  of  privilege. 

23,  24.  Special  damages — For  injury  to  busi- 
ness— Non -joinder  of  partners. 

1.  Aa  to  complaint  In  action  charging— 
Ik  general. — When  language  Is  actionable 
and  it  does  not  appear  that  it  Is  privileged, 
It  is  presumed  to  be  both  false  and  mali- 
cious, and  no  other  evidence  of  falsehood  or 
malice  is  necessary  than  the  publication 
Itself,  the  burden  being  upon  the  defendant 
to  prove  the  truth  of  the  charge. — Adams 
▼.  Cameron,  27  Cal.  App.  625,  150  Pac.  1005. 

2.  Where  the  complaint  In  an  action  for 
libel,  based  upon  an  alleged  written  notice 
sent  by  the  defendants  to  a  bank  charging 
the  plaintiff  with  insolvency,  fails  to  set  out 
the  specific  words  In  which  the  notice  was 
framed,  and  only  states  the  effect  of  such 


words.  It  Is  proper  to  enter  an  order  sus- 
taining a  special  demurrer  addressed  to 
such  omission. — Des  Granges  v.  Crall,  27 
Cal.  App.  818,  149  Pac.  777. 

8.  A  complaint  In  such  an  action  based 
upon  written  notices  sent  to  certain  corpo- 
rations, instructing  them  not  to  pay  any 
money  to  the  plaintiff  nor  to  transfer  any 
stock  to  him,  fails  to  state  a  cause  of  ac- 
tion, notwithstanding  the  pleading  of  an 
innuendo  indicating  a  hidden  meaning  to  be 
drawn  from  such  notices. — Des  Granges  v. 
Crall,  27  Cal.  App.  318,  149  Pac.  777. 

4.  A  complaint  in  an  action  for  libel 
based  upon  the  publication  of  an  article  in 
a  newspaper  having  reference  to  a  divorce 
action,  which  alleges  that  the  plaintiff  in 
the  divorce  action  in  his  complaint  ac- 
cused his  wife  of  having  two  "affinities"  of 
whom  the  plaintiff  in  the  action  for  libel  is 
one.  states  a  cause  of  action. — Riley  v. 
Evening  Post  Publishing  Co.,  80  Cal.  App. 
294,  158  Pac.  225. 

5.  An  allegation  In  the  complaint  that 
the  defendants  are  the  owners  of  the  news- 
paper in  which  the  article  was  published, 
and  that  on  the  day  specified  they  published 
therein  concerning  the  plaintiff  the  article 
set  forth  in  the  complaint,  Is  a  sufficient 
averment  of  publication  by  the  defendants. 
— Bonestell  v.  Shaw,  28  Cal.  App.  226,  151 
Pac.  1149. 

6.  A  complaint  in  an  action  for  libel, 
brought  by  the  lessee  and  manager  of  a 
theater  against  the  publisher  of  a  news- 
paper for  the  publication  of  an  article  con- 
cerning the  relations  of  a  certain  person 
with  the  chorus  girls  employed  at  the 
theater,  which  erroneously  states  that  such 
person  was  the  manager  of  the  theater,  but 
which  makes  no  reference  to  the  plaintiff, 
fails  to  state  a  cause  of  action  for  general 
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damages,  for  the  article  is  not  libelous  per 
se»  and  in  the  absence  of  an  averment  of 
special  damages,  no  recovery  can  be  had 
thereon. — Pollock  v.  Evening  Herald  Pub. 
Co.,  28  Cal.  App.  786,  164  Pac.  30. 

7.  A  complaint  in  an  action  for  damages 
for  the  publication  of  an  alleged  libel  con- 
cerning an  attorney  at  law  Is  not  subject  to 
general  demurrer,  where  the  language  of 
the  article  upon  its  face  accuses  the  plain- 
tiff of  unprofessional  conduct,  the  natural 
effect  of  which  is  to  expose  him  to  obloquy 
and  to  injure  him  in  his  business. — Bone- 
stell  v.  Shaw,  28  Cal.  App.  228,  151  Pac.  1149. 

8.  Same— An  lnnnende  mnat  mot  Intro- 
duce new  asatter  or  enlarge  the  natural 
meaning  of  words,  and  if  the  meaning  of 
the  language  is  plain  no  Innuendo  is  needed. 
— Des  Granges  v.  Crall,  27  Cal.  App.  818,  149 
Pac.  777. 


t.  Allegation  of  defamatory  matter— Suf- 
ficiency of. — In  an  action  charging  slander, 
a  broad  allegation  that  the  defamatory 
matter  in  the  articles  complained  of  was 
published  of  and  concerning  the  plaintiff, 
is  sufficient  to  permit  proof  that  the  read- 
ers who  knew  the  extrinsic  circumstances 
understood  that  the  words  referred  to  the 
plaintiff,  under  the  provisions  of  the  above 
section. — Jimeno  ▼.  Commonwealth  Home 
Builders,  —  Cal.  App.  — ,  191  Pac.  84,  fol- 
lowing Harris  v.  Zanone,  98  Cal.  69,  28 
Pac.  848. 

16>.    Allegation   that  word*   were  opoken 

•f  and  concern  In  a*  plaintiff  is  sufficient 
where  words  are  per  se  actionable.— 
Rhodes  v.  Naglee,  86  Cal.  677,  678,  6  Pac. 
863;  Hitchcock  v.  Caruthers,  82  Cal.  623, 
626,  23  Pac.   48. 

11.  Where  publication  is  libelous  per  se 
and  It  was  alleged  and  proven  that  it  was 
published  of  plaintiff  who  was  sole  pro- 
prietor of  concern  known  by  name  given 
in  libelous  article,  damages  will  not  be 
limited  to  those  resulting  to  company  but 
will  extend  to  damages  to  plaintiff. — Bohan 
v.  Record  Pub.  Co.,  1  Cal.  App.  429,  82  Pac. 
634. 

12.  Demurrer  to  complaint— -Conclusion* 
of  law. — In  an  action  by  the  director  of  a 
corporation,  based  upon  an  allegation  of 
misappropriation  of  funds  in  an  action  by 
a  stockholder  in  behalf  of  the  corporation, 
an  allegation  that  the  averments  charging 
him  with  misconduct  were  not  pertinent  or 
material,  is  a  mere  conclusion  of  law,  not 
admitted  by  demurrer  as  against  a  showing 
of  the  exact  contents  of  the  complaint  in 
the  stockholder's  action  attached  to  com- 
plaint in  action  for  libel.— Gosewisch  v. 
Doran,  161  Cal.  616,  119  Pac.  666. 

18.     Extent    of    proof    necessary* — In    an 

action  for  libel,  the  plaintiff  is  not  required 
to  prove  all  the  words  alleged.  It  is  suffi- 
cient to  prove  enough  to  establish  her 
cause  of  action. — Stevens  v.  Kobayshl,  26 
C*J.  App.  183,  128  Pac.  419. 


14*  Extrinsic  facta  —  Showing*  applica- 
tion to  plaintiff  of  defamatory  matter  need 
not  be  alleged. — De  Witt  v.  Wright,  67  Cal. 
676,  578. 

15.  Inducement  and  colloejnlnm  Are  dis- 
pensed with  by  this  provision,  and  If  words 
charged  are  libelous  in  themselves  plain- 
tiff is  only  required  to  allege  that  libelous 
words  were  spoken  of  and  concerning  plain- 
tiff. If  words  used  are  not  libelous  in  them- 
selves, or  if  they  have  some  occult  meaning 
or  local  signification  and  require  proof  to 
determine  their  meaning  or  to  show  that 
they  are  libelous,  or  if  they  are  words  in 
foreign  language,  it  is  necessary  to  make 
such  allegation  of  their  meaning  as  will 
show  them  to  be  actionable,  but  where 
words  are  in  English  language  it  will  be 
presumed  that  they  were  understood  by 
person  hearing  them  and  allegation  to  that 
effect  Is  not  required.  The  statute  dispenses 
with  innuendo  and  colloquium  only  so  far 
as  they  show  that  defamatory  words  ap- 
plied to  plaintiff. — Harris  v.  Zanone,  98  Cal. 
59.   C5.  28  Pac.   845. 

16.  Office  of  innuendo  is  merely  to  inter- 
pret meaning  of  language  used  and  this 
section  of  statute  does  not  do  away  with 
innuendo  where  word  in  its  ordinary  mean- 
ing is  not  libelous. — Grand  v.  Dreyfus,  122 
Cal.  58,  61,  54  Pac.  389. 

17.  Same— Whether  word*  wore  nndcr- 
stood   to  have  had  reference  to  plaintiff   is 

one  of  "extrinsic  facts"  by  which  applica- 
tion of  words  to  plaintiff,  if  controverted, 
must  be  established  but  need  not  be  alleged 
— Harris  v.  Zanone,  93  Cal.  59,  65,  28  Pac 
845,  overruling:  De  Witt  v.  Wright,  57  Cal 
576,  578,  holding  such  allegation  necessary 
where  they  were  not  published  In  presenct 
of  plaintiff  and  did  not  refer  to  him  by 
name.  See  Russell  v.  Kelly,  44  Cal.  641, 
644,  13  Am.  Rep.  169. 

18.  Sane— Where  word*  wore  spoken  In 
Ena-lish  language  and  it  is  alleged  that 
they  were  spoken  in  presence  and  hearing 
of  others  named,  failure  to  allege  that 
those  who  heard  them  understood  words 
spoken  does  not  render  complaint  defec- 
tive.— Rhodes  v.  Naglee,  66  Cal.  677,  678,  6 
Pac.  863,  distinguishing  De  Witt  v.  Wright, 
57  Cal.  676. 

19.  Mbel  In  foreta-n  language— Use  of 
translation  In  complaint. — Where  a  libel 
was  published  in  a  foreign  language,  a 
complaint  in  an  action  for  damages  caused 
thereby  is  sufficient  in  using,  instead  of  a 
copy  of  the  original,  a  correct  translation, 
alleging  It  to  be  such. — Stevens  v.  Kobay- 
shl, 20  Cal.  App.  158,  128  Pac.  419. 

20.  In  an  action  for  libel  published  in  a 
foreign  language,  a  complaint,  setting  forth 
a  translation  of  the  alleged  libelous  matter. 
which  uses  the  word  "concubine"  when  the 
translation  of  the  published  matter  u?es  the 
word  "mistress,"  U  not  materially  different, 
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where  the  evidence  shows  that  either 
translation  is  permissible. — Stevens  v.  Ko- 
bayshi,  20  Cal.  App.  153,  128  Pac.  419. 

21.  Pleading  of  privilege. — While  It  Is 
ordinarily  true  that  privilege  is  to  be 
pleaded  as  affirmative  matter  of  defense  in 
such  an  action,  yet  where  the  complaint 
shows  on  its  face  that  the  publication  was 
privileged,  the  point  may  be  raised  by  gen- 
eral demurrer. — Gosewisch  v.  Doran,  161 
Cal.  516,  119  Pac.  656. 

An  to  plea  of  Juatlficatlon,  see,  post,  I  461, 
note  pars.  6,  7. 

22.  See  Hollis  v.  Meux,  69  Cal.  625,  58 
Am.  St.  Rep.  574,  11  Pac.  248;  Ball  v. 
Rawles,  93  Cal.  222,  27  Am.  St  Rep.  174,  28 


Pac.  937;  Oilman  v.  McClatchy,  111  Cal.  606. 
44  Pac.  706. 

28.  Special  damafei— For  Injury  to  »n*l- 
bc km— Non- joinder  of  partners. — Where  in 
an  action  for  damages  for  libel,  special 
damages  were  claimed  for  injury  to  plain- 
tiff's business,  and  plaintiff's  partners  were 
not  joined,  it  was  error  for  the  court  to 
deny  defendant's  motion  to  withdraw  from 
the  Jury  the  issue  of  special  damages. — 
Lewis  v.  Hayes,  177  Cal.  587,  171  Pac.  293. 

24.  Where  a  libelous  article  concerns 
both  a  partnership  and  its  members  in- 
dividually, each  partner  may  sue  separately 
for  his  individual  damages  to  the  copart- 
nership business. — Lewis  v.  Hayes,  177  Cal. 
587,  171  Pac.  293. 


§  461.  ANSWER  IN  SUCH  CASES.  In  the  actions  mentioned  in  the  last 
section  the  defendant  may,  in  his  answer,  allege  both  the  truth  of  the  matter 
charged  as  defamatory,  and  any  mitigating  circumstances,  to  reduce  the  amount 
of  damages ;  and  whether  he  prove  the  justification  or  not,  he  may  give  in  evi- 
dence the  mitigating  circumstances. 

History:   Enacted  March  11,  1872,  re-enactment  of  $  63  of  Practice  Act 
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1.  Justification. 

2,  3.  Justification  and  mitigation* 

4,  5.  Mitigating  circumstances. 

6,  7.  Plea  of  privilege. 

8.  Proof  in  action  for  slander. 

9.  Proof  of  malice. 

A»  to  denial  of  uoe  of  slanderoim  *"*orda 
ob  Information  and  belief*  see,  ante,  |  437, 
note  pars.  260-284. 

1.  Justification,  answer  must  aver  truth 
of  defamatory  matter  charged  to  constitute 
Justification.  It  is  not  sufficient  to  set  up 
facts  which  tend  only  to  establish  truth  of 
such  matter.  The  averment  of  its  truth 
was  essential  without  which  facts  detailed 
could  only  avail  in  mitigation  of  damages. 
—Thrall  v.  Smiley,  9  Cal.  529,  536. 

2.  Jo«tification  and  mitigation,  either  or 
both,  may  be  set  up  in  answer  under  statute 
of  North  Dakota  and  defendant  may  plead 
mitigating  circumstances  in  connection 
with  general  denial. — Wrege  v.  Jones,  13 
N.  D.  267,  100  N.  W.  705. 

8.  In  action  for  slander  defendant  may 
set  up  defense,  first  that  he  did  not  use 
language  Imputed  to  him,  and  second,  that 
such  language  is  true;  the  defenses  are  not 
Inconsistent  with  each  other  and  both  may 
be  true. — Cole  v.  Woodson,  32  Kan.  272,  4 
Pac.  321. 

4*  Mitigating  circumstance*  which  are 
permitted  by  this  section  to  be  pleaded  and 
proved  must  be  such  as  tend  to  rebut  pre- 
sumption of  malice  or  to  reduce  its  degree. 
All  libels  are  conclusively  presumed  to  be 
in  some  degree  malicious,  but  there  are 
different  degrees,  and  confession  of  malice 
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and  some  actionable  defamatory  publica- 
tions .  are  In  fact  published  without  actual 
malice.  It  is  therefore  just  that  defendant, 
with  view  to  reduce  damages,  should  be 
allowed  to  rebut  presumption  of  malice  by 
proof  of  what  statute  terms  mitigating  cir- 
cumstances, that  is  to  say  circumstances 
under  which  publication  was  made  and  real 
motives  which  Induced  it,  but  absence  of 
actual  malice  cannot  be  shown  In  bar  of 
action. — Lick  v.  Owen,  47  Cal.  252,  253.  See 
Wilson  v.  Fitch,  41  Cal.  363,  380. 

5.  Mitigating  circumstances  within 
knowledge  of  defendant  when  he  spoke 
words  complained  of  only  can  be  alleged  in 
answer. — Barkly  v.  Copeland,  74  Cal.  1,  2r 
5  Am.  St.  Rep.  418,  15  Pac.  307. 

«.  Plea  of  privilege. — The  defendant  may, 
with  his  affirmance  of  good  faith  and 
honest  belief,  plead  all  facts  and  circum- 
stances within  his  knowledge  at  the  tlmo 
of  the  publication,  which  support  that  good 
faith  and  honest  belief,  even  if  they  tend 
to  establish  the  truth  of  the  charge. — Davis- 
v.  Hearst,  160  Cal.  193,  116  Pac  530. 

7.  In  actions  for  libel,  the  plea  of  priv- 
ilege is  defensive  matter,  which  can  not 
be  raised  on  demurrer,  unless  the  complaint 
affirmatively  shows  that  the  report  com- 
plained of  as  libelous  is  a  fair  and  true  re- 
port, without  malice,  of  a  judicial  proceed- 
ing.— Riley  v.  Evening  Post  Pub.  Co.,  30 
Cal.  App.  294,  158  Pac.  225. 

As  to  plea  of  privilege,  see,  ante,  |  460. 
note  par.  21. 

8.  Proof  in  action  for  slander. — Plaintiff 
is  not  required  to  prove  all  of  alleged  slan- 
derous words;  but  his  case  is  made  If  he 
proves    substantially    the    words    in    som* 
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one  or  more  of  the  slanderous  statements 
used. — Carpenter   v.    Ashley,    16    Cal.    App. 
307.  116  Pac.   988. 
t.    Proof  of  mallea* — Evidence  of  words 


not  charged  as  showing  malice  not  admis- 
sible, malice  being;  implied  from  words 
charged. — Carpenter  ▼.  Ashley,  16  Cal.  App. 
308,  116  Pac  983. 


§  462.  ALLEGATIONS  NOT  DENIED,  WHEN  TO  BE  DEEMED  TEUE. 
WHEN  TO  BE  DEEMED  CONTEOVEETED.  Every  material  allegation  of 
the  complaint,  not  controverted  by  the  answer,  must,  for  the  purposes  of  the 
action,  be  taken  as  true ;  the  statement  of  any  new  matter  in  the  answer,  in 
avoidance  or  constituting  a  defense  or  counterclaim,  must,  on  the  trial,  be 
deemed  controverted  by  the  opposite  party. 

History:     Enacted  March  11,  1872,  substantial  re-enactment  of  ft  65 
of  Practice  Act. 


ALLEGATIONS  NOT  DENIED— WHEN 

DEEMED  TRUE— WHEN  DEEMED 

CONTROVERTED. 

1, 2.  As  to  construction  of  section — Amend- 
ment of  act  of  1860. 
3,4.  Same— Object  of  provision  of  statute. 
5,  6.  Admission  by  failure  to  deny— In  gen- 
eral. 
7.  Same — Complaint  in  intervention. 
8- 10.  Same — Cross-complaint. 

11.  Same — Same  —  Containing  matters  in 
avoidance,  only. 
12, 13.  Same — Denial  of  character  of  posses- 
sion. 

14.  Same  —  Denial  of  non-essential  aver- 

ments. 

15.  Same — Findings  not  required.    , 

16.  Same — General  denials. 

17- 19.  Same  —  Imperfect   and   defective   de- 
nials. 

20,21.  Same — Same — Conjunctive  denials. 

22-  25.  Same— Same — Partial  denials. 

26.  Same — Judgment  on  pleadings. 

27.  Action  on  promissory  note — Evidence 

of  dne  execution  not  required,  when. 

28.  Same   —   Payment     not     sufficiently 

pleaded,  when. 

29.  Answer  setting  up  written  instrument 

— Deemed  controvertible. 

30.  Allegation  of  new  matter  in  answer- 

Deemed  to  be  denied. 

31,32.  Allegations  admitted — ImmaterUi.    al- 
legations. 

33.  Same — Same — Allegations  in  anticipa- 

tion of  defense. 

34.  Same — Same — Conclusions  of  law. 

35.  Same — Same — Matters  of  evidence. 

36.  Same — Same — Matters  of  inducement. 

37.  Same — Jurisdictional  facts. 
38-  42.  Same — Material  allegations. 

43.  Same— Same — Attorney's  fees  in  mort- 

gage. 

44.  Same — Same — Corporate    existence    ot 

company. 

45.  Same— 6ame — Invalidity  of  statute. 
C.  C.  P.— 64  l«*t 


46.  Same — Same — Marriage  of  plaintiff  to 
defendant. 

47-49.  Same — Same — Ownership  of  property. 

50.  Same — Same — Ownership  of  stock. 

51.  Same — Same  —  Performance  of  extra 
work  for  an  agreed  price. 

52.  Same  —  Same  —  Regularity  of  assess- 
ment. 

53.  Same — Validity  of  proceeding  under 
void  statute. 

54.  Breach  of  contract  of  purchase — Near- 
est market  —  Effect  of  failure  to 
deny. 

55.  Condonation — Revocation  of  in  divorce 
action. 

56.  Contract  set  up  as  special  defense — 
Fraud,  etc.,  may  be  shown. 

57.  Counter-claim — Deemed  denied — Limi- 
tations deemed  pleaded. 

68.  Foreclosure  of  mortgage — Failure  of 
mortgageor  to  deny  assumption  by 
grantee — Effect  of. 

59.  Same — Bj  assignee  of  mortgagee — Mo- 
tion to  dismiss  properly  denied, 
when. 

60.  Formal  plea  to  affirmative  defense  not 
required— Statute   of   limitations. 

61.  Instructions  as  to  admissions. 

62.  Laws  of  sister  state  set  up  by  defend- 
ant— Burden  of  proof. 

63.  Motion  for  judgment  on  pleadings. 

64.  Question  as  to  what  facts  are  admit- 
ted by  pleading — Is  for  court. 

65.  Raising  issue — Verified  complaint. 

66.  Replication — Not  required  by  our  law 
of  procedure. 

67-  69.  Same — Affirmative  matter  in  answer. 

70.  Same — Same — Affirmative  matter  not 
deemed  denied  by  co-defendant. 

71.  Same — Answer  to  cross-complaint. 
72,  73.  Same — Counter-claim  in  set-off. 

74.  San.tr — Same — Statute  of  frauds. 

75,  76.  Same — Same  —  Statute  of  limitations 
considered  to  have  been  pleaded  by 
way  of  replication  to  counter-claim. 

77, 78.  Same*— Confession  and  avoidance. 
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79.  Same —  Same  —  Contributory     negli- 
gence. 
80,81.  Same — Same — Statute  of  limitations. 
82,83.  Same — Evidence  admissible. 

84.  Same — Exception  to  rule  that  all  new 

matter  constituting  defense  or  coun- 
ter-claim must  at  trial  be  deemed 
controverted. 

85.  Same — Fraud  and  concealment. 

86,87.  Same — Statute   of   limitations  set  up 
as  affirmative  defense. 

86.  Same — Same — Evidence  of  fraud,  con- 

cealment, or  deeeit. 

89.  Same — Issues  in  action  not  limited. 

90, 91.  Same — Proof,  burden  of,  is  on  defend- 
ant. 

92.  Same — Same — Dismissal  of  action  for 

failure  to  prosecute. 

93.  Same  —  Same  —  Nonsuit  or  judgment 

dismissing  complaint. 

1*  As  to  construction  of  seetl*  n — Amcrd- 
snent  of  act  of  1860  to  section  66  of  Practice 
Act  omitting:  words  "when  it  is  verified" 
was  not  designed  to  change  character  of 
answer,  or  to  abolish  distinction  as  between 
those  verified  and  those  not  verified. — 
Skirm  v.  Farrand,  18  Cal.  314. 

2.  Section  65  of  Practice  Act  does  not 
alone  or  together  with  sections  38,  46,  47, 
of  that  act  authorize  setting:  upon  in  cross- 
complaint  any  cause  of  action  which  defen- 
dant may  have  against  plaintiff;  hence  in 
action  for  money  demand  defendant  cannot 
file  cross-complaint  setting:  up  trespass 
committed  by  plaintiff  on  property  of  de- 
fendant after  commencement  of  action. — 
Waugenheim  v.   Graham,   39   Cal.   169,   177. 

8.    Same— Object   of   provision   of  atatntn 

was  to  avoid  necessity  and  expense  of  pro- 
ducing: proof  to  sustain  allegations  of  com- 
plaint in  cases  where  plaintiff  would  swear 
they  were  true  and  defendant  would  not 
deny  truth  of  alleged  facts  under  oath.— 
Dewey  v.  Bowman,  8  Cal.  145,  149. 

4.  Only  consequence  resulting:  from  fail- 
ure of  defendant  to  deny  particular  allega- 
tion of  complaint  is  that  allegation  is  to  be 
taken  as  true.  No  motion  to  set  aside  an- 
swer is  required,  but  it  is  simply  held  void 
and  raises  no  issue. — Anderson  v.  Parker, 
6  Cal:  197,  200;  Humphreys  v.  McCall,  9  Cal. 
59,  62,  70  Am.  Dec.  621.  See  Thompson  v. 
Lee,   8  Cal.  275,  280. 

5.  Admission  by  failure  to  deny— la  gen- 
eral.— Where  complaint  is  verified  and  de- 
fendant fails  to  answer,  plaintiff  is  entitled 
to  judgment  on  complaint  without  proof 
of  facts  alleged  therein. — Tuolumne  R.  Co. 
y.  Patterson.  18  Cal.  416,  416. 

6.  Every  material  allegation  In  the  com- 
plaint which  is  well  pleaded,  If  not  denied* 
must  be  taken  as  true,  under  the  provisions 
of  first  clause  of  above  section.— Wel^h  v. 
Alcott,  —  Cal.  — ;  19*  Pac  626. 


7.     Same  —   Complaint      la      Intervention 

which  was  in  effect  answer  to  complaint  of 
plaintiff  is  not  deemed  admitted  by  failure 
to  answer  the  pleadings  containing:  only 
new  matter  in  defense. — People  ex  rel. 
Fogg  v.  Perris  Irr.  Dist,  132  Cal.  289,  291. 
64  Pac.  899,  773. 


8.  8ame  —  Cro— ■  complaint  having  been 
admitted  by  failure  of  plaintiff  to  answer 
no  proof  in  support  required. — Murphy  v. 
Murphy,  141  Cal.  471,  474,  75  Pac.  60.  See 
Herold  v.  Smith,  34  Cal.  122.  125. 

Am  to  admission  of  allegation*  In  croas- 
eomplalnt    by    failure    to    reply*    see,    ante, 

I  442  and  note. 

9.  Where  parties  have  failed  to  deny 
cross-complaint,  alleging  that  their  claim, 
under  homestead  declaration  to  property, 
and  conveyance  therefrom  to  plaintiff,  was 
defective  they  waived  any  right  under  such 
homestead  declaration. — Winter  v.  McMil- 
lan, 87  Cal.  256,  264,  23  Am.  St.  Rep.  243,  25 
Pac.  407. 

10.  Failure  of  plaintiff  to  answer  cross- 
complaint  does  not  deprive  him  of  right  to 
establish  cause  of  action  set  forth  In  com- 
plaint. Verdict  upon  cross-complaint  In 
favor  of  defendant  would  not,  ipso  facto, 
extinguish  plaintiff's  claim  against  him  or 
defeat  plaintiff's  right  to  have  issue  thereon 
determined.  If  each  of  parties  was  seeking 
money  judgment  against  other,  and  if  de- 
fendant should  establish  his  claim  upon 
cross-complaint,  court  would  enter  judg- 
ment in  favor  of  one  who  should  establish 
greater  claim,  but  only  for  difference  be- 
tween the  two. — Langford  v.  Langford,  136 
Cal.  507,  508,   69  Pac  235. 

11.  Same— Same— Containing  matter*  am 
avoidance,  only,  or  constituting  defense  or 
counter-claim,  is  not  admitted  by  failure  to 
deny,  for  though  called  a  cross-complaint  It 
is  In  effect  an  answer,  and  hence  deemed 
controverted. — Haight  v.  Tryon,  5  CaL  Un- 
rep.  761,  34  Pae.  712,  713. 

12.  Same  Denial  of  character  of  nae 
session. — Allegation  that  verified  complaint 
of  entry  by  defendants  and  ouster  of  plain- 
tiff is  admitted  by  answer  denying  that  de- 
fendant wrongfully  and  unlawfully  entered 
and  dispossessed  plaintiff  since  denial  re- 
lates to  character  and  not  to  existence  of 
these  facts. — Busenlus  v.  Coffee,  14  Cal. 
91,   93. 

13.  In  action  of  ejectment,  denial  that 
defendant  has  unlawfully,  wrongfully,  and 
in  violation  of  plaintiff's  rights  had  pos- 
session, etc.,  merely  denies  character  of 
possession,  and  not  fact  of  possession,  and 
hence  amounts  to  admission  of  It,  and  such 
admission  Is  conclusive  evidence  of  fact 
admitted.— Burke  v.  Table  Mountain  W.  Co., 

II  CaL  463,  408. 

14.  Same— Denial  of  non-esaenrlal  aver* 
amenta  of  complaint,  admits  all  that  was 
essential  to  recovery.— Letting  well  v.  Grlf- 
flng,  11  CaL  231,  232. 
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15.     Same— Findings      not      required.  —  A 

finding  is  not  necessary  as  to  a  fact  admit- 
ted by  the  pleadings,  as  where  a  fact  is 
alleged  in  the  complaint  and  not  denied  in 
the  answer.  Thus  where  the  complaint  in 
an  action  for  rescission  on  the  ground  of 
fraud  of  a  contract  of  exchange  of  real 
property,  alleged  that  defendant  knew  that 
his  representations  as  to  the  value  of  his 
property  were  false  and  untrue,  when  made, 
and  this  allegation  was  not  denied  in  the 
answer,  the  defendant  resting  his  defense 
upon  a  denial  that  he  had  made  the  repre- 
sentations in  question,  no  issue  as  to  de- 
fendant's knowledge  of  the  falsity  of  the 
same  was  raised,  but  only  as  to  whether 
they  were  made,  and  no  finding  as  to  such 
knowledge  was  acquired.  —  Crandall  v. 
Parks.   152  Cal.  775,   93   Pac.   1018. 

Id  Same— General  denials  of  allegations 
of  complaint  do  not  amount  to  specific  de- 
nial thereof,  and  hence  material  allegations 
of  complaint,  when  it  is  verified,  are  ad- 
mitted.— Dewey  v.  Bowman,  8  Cal.  145,  149; 
Hensley  v.  Tartar,  14  Cal.  508,  510. 

17.  Same  —  Imperfect  and  defective  de- 
nial*, if  acted  upon  as  sufficient  at  trial, 
are  in  no  sense  admissions  of  allegation  of 
pleading  which  are  admitted  to  be  denied. 
— Loftus  v.  Fischer,  106  Cal.  616,  618,  39 
Pac.  1064. 

18.  Defective  denials  are  waived  if  ob- 
jection is  not  taken  thereto  before  intro- 
duction of  evidence. — Tevls  v.  Hicks,  41 
Cal.  123,  128;  Stockton  C.  H.  &  A.  Works 
v.  Glens  Falls  Ins.  Co.,  121  Cal.  167,  171, 
53  Pac.  565. 

19.  Failure  of  plaintiff  to  object  to  in- 
sufficiency of  denials  and  to  go  into  the 
evidence  in  relation  to  them,  without  ques- 
tioning their  sufficiency,  rendered  it  proper 
to  refuse  to  instruct  that  certain  facts 
were  settled  for  purpose  of  trial  by  admis- 
sion of  defendant  in  not  denying  them  in 
his  answer. — Tynan  ▼.  Walker,  35  CaL  634, 
645,  95  Am.  Dec.  152. 

20.  Same— Same— Conjnnetlve     denials*— 

Where  denial  in  an  answer  Is  defective  as 
denying  as  whole  conjunctive  allegations  in 
complaint  allegations  of  complaint  are 
thereby  admitted. — Fish  v.  Redington,  31 
Cal.  185.  195. 

21.  Where  denial  in  answer  was  in  con- 
junctive so  as  not  to  amount  to  denial  of 
averments  of  complaint*  they  were  admit- 
ted.—Nolan  T.  Hentlg,  138  CaL  281,  284,  71 
Pac.  14%. 


22*  Same)  —  Same  —  Partial  denials.  ■ 
Where  complaint  alleges  that  an  assign- 
ment of  guaranty  was  made  for  good  con- 
sideration, and  this  was  not  denied  In 
answer,  such  consideration  was  admitted.— 
Cunningham  v.  Norton,  5  Cal.  Unrep.  35, 
40  Pac   491,  492. 

28.  Where  answer  shows  only  specific 
denial  of  two  allegations,  it  admits  all 
other   allegations    in  complaint   which   are 


well  pleaded,  and  hence  no  proof  Is  neces- 
sary to  sustain  them. — De  Ko  v.  Cordes,  4 
Cal.  117,  120. 

24.  Answer  to  allegation  that  work  was 
done  in  consideration  of  certain  promise, 
denying  only  doing  of  work,  requires  no 
proof  by  plaintiff  of  consideration. — Math- 
ewson  v.  Fitch,  22  Cal.  86,  94. 

25.  In  action  for  cancelation  of  deed  set- 
ting up  that  deed  was  obtained  by  duress 
and  without  consideration,  answer  denying 
that  it  was  obtained  by  duress  admits  that 
it  was  without  consideration. — McClelland 
V.  Bullis.  84  Colo.  69,  81  Pac.  771,  776. 


Same— Judgment      en      pleadings.  — 

Where  the  material  allegations  of  the  com- 
plaint are  not  denied,  the  plaintiff  is  en- 
titled to  judgment  upon  the  pleadings,  and 
where  a  judgment  is  so  sustainable,  it  will 
not  be  reversed  because  of  insufficiency  of 
evidence  introduced  at  the  trial. — Blodgett 
T.  Scott,  11  Cal.  App.  810,  312,  104  Pac.  842. 

27.  Action  en  promissory  note— Evidence  of 
dne  execution  not  required,  when. — Where, 
in  an  action  on  a  promissory  note,  the  exe- 
cution of  the  note  Is  not  denied  in  the  an- 
swer, no  evidence  of  due  execution  is 
necessary. — Miller  &  Lux  v.  Dunlap,  28  Cal. 
App.  313,  152  Pac.  309. 

28.  Same  —  Payment  not  snraclently 
pleaded*  when* — Where  the  complaint  ex- 
pressly avers  the  non-payment  of  notes,  and 
the  defendant  does  not  negative  the  aver- 
ment except  by  his  construction  of  the 
written  agreement,  the  payment  of  the 
notes  is  not  sufficiently  put  in  issue. — Minor 
v.  Carpenter,  28  Cal.  App.  368,  162  Pac. 
787. 

20.  Answer  setting  n»  written  Inurn- 
ment—Deemed  controvertible. — Where  the 
defendant  has  pleaded  a  written  instrument 
In  defense,  the  plaintiff  ''may  controvert 
the  instrument  by  evidence  of  fraud,  mis- 
take, undue  influence,  compromise,  pay- 
ment, statute  of  limitations,  estoppel,  and 
the  like  defenses,  under  above  section. — 
Furlong  v.  White,  —  Cal.  App.  — ,  196  Pac. 
908,  following  doctrine  In  Moore  v.  Copp, 
119  Cal.  429,  61  Pac.  680. 

50.  Allegation  of  new  matter  In  answer 
—Deemed  to  be  denied*  without  the  neces- 
sity of  pleading  specially. — Laurlcella  v. 
Lauricella,  161  Cal.  70,  118  Pac.   430. 

51.  Allegations  admitted  —  Immaterial 
allegation*  In  complaint  need  not  be  de- 
nied; hence  are  not  admitted  by  failure  to 
deny  them. — Racouillat  v.  Rene,  32  Cal. 
450,  455;  Jones  v.  Petaluma,  36  Cal.  230,  223; 
Bay  State  S.  M.  Co.  v.  Brown,  21  Fed.  167. 

82.  Value  of  property  alleged  to  have 
been  destroyed,  including  good-will  and 
advertising  patronage,  Is  not  admitted  by 
failure  to  deny  allegation  In  complaint  stat- 
ing such  fact  in  gross,  where  no  recovery 
can  be  had  in  regard  to  good-will  and  ad- 
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▼ertlsing  patronage. — Nunan  ▼.  San  Fran- 
cisco, 38  Cal.  689.  690. 

3&.  Same — Same— Allegations  In  antici- 
pation of  defense  are  not  admitted  by  fail- 
ure to  controvert  same  in  an  answer. — 
Canfield  v.  Tobias,  21  Cal.  849,  350. 

S4.     Same — Same  —  Conclusions     of     law 

from  facts  stated,  do  not  call  for  denial. — 
Kidwell  v.  Ketler,  146  CaL  12,  79  Pac.  614, 
615. 

35.     Snme — Same— Matters  of  evidence  set 

up  in  complaint  are  not  admitted  by  failure 
to  deny  or  defective  denial. — Racouillat  v. 
Rene,  32  Cal.  450,  456;  Jones  v.  Petaluma, 
36  Cal.   230,   233. 

««.     Same — Same — Matters  of  Inducement 

are  not  deemed  material  and  need  not  be 
denied.— Fleishman  v.  Meyer,  46  Ore.  267. 
80  Pac.  209,  211. 

37.  Same  —  Jurisdictional  facts.  —  Fact 
that  allegation  of  residence  in  state  in 
complaint  is  not  denied  in  answer  does  not 
amount  to  admission  of  such  fact,  it  not 
being-  cause  of  divorce,  but  one  on  which 
Jurisdiction  to  grant  divorce  rests. — Ben- 
nett v.   Bennett,  28  CaL  699,  601. 

38.  Same— Material    allegation*    of    com- 
plaint must  be  taken  as  true  where  answer 
fails  to  put  in  issue  or  to  confess  and  avoid 
them  and  there  is  no  issue  to  be  tried  by 
jury.— Patterson    v.    Ely,    19    Cal.    28,    84; 
Brown    v.   Scott,    25    Cal.    189,    197;    Fish   v. 
Redlngton,    31    Cal.    185.    195;    Pomeroy    v. 
Gregory,  66  Cal.  572,  678,  6  Pac.  492;  Pren- 
tice v.  Miller,  82  Cal.   570,  573,  23  Pac.   189; 
Ortega  v.  Cordero.  88  Cal.  221,  227,  26  Pac. 
80.     See  Landers  v.  Bolton,  26  Cal.  393.  416: 
McGowan  v.  McDonald,   111  Cal.   57,   72,   52 
Am.   St.   Rep.   149,   159,   43    Pac.    418;   Wilson 
v.  Hawthorne,  14  Colo.  530,  20  Am.  St.  Rep. 
290,    24    Pac.    648;    Teller    v.    Hartman.    16 
Colo.  447.  27  Pac.  947,  948;  Putnam  v.  Lyon, 
3  Colo.  App.  144,  32  Pac.  492,  494;  Amanda 
C.  Q.  M.  Co.  v.  People's  M.   &  Min.   Co.,   28 
Colo.   251,    64   Pac.   218;   Oil   Creek   Gold   M. 
Co.    v.    Fairbanks,    Morse    &    Co.,    19    Colo. 
App.  142,  74  Pac.  543,  544;  Berry  v.  Hull,   6 
N.  M.  643,  80  Pac.  936,  940. 

39.  Where  facts  were  distinctly  and 
clearly  averred  in  complaint,  and  were  not 
denied  in  answer,  they  were  therefore  ad- 
mitted, and  no  evidence  in  support  of  them 
was  necessary. — Hanson  v.  Fricker,  79  Cal. 
283,  21  Pac.  751. 

40.  Allegations  In  complaint  not  denied 
by  answer  become  admitted  facts  in  case. 
— Merguire  v.  O'Donnell,  103  CaL  50,  52,  86 
Pac.  1033. 

41.  Allegations  In  complaint,  which  are 
well  pleaded,  are  admitted,  and  hence  find- 
ing against  admissions  is  erroneous. — 
Campe  v.  Lassen,  67  Cal.  139,  140,  7  Pac.  430. 

42.  Petition  to  show  cause  why  certain 
payments  should  not  be  made  being  verified 
and  in  its  nature  complaint  is  admitted  by 
failure    to    deny    its    material    allegations 


under  oath  further  evidence  In  support  of 
such  allegation  is  unnecessary. — California 
T.  I.  &  T.  Co.  v.  Consolidated  P.  C.  Co.,  11T 
Cal.  237,  240,  49  Pac.  1. 

48.  Same  —  Same  —  Attorney9*  fees  la 
mortgage. — Where  mortgage  is  set  up  In 
complaint,  and  contains  provision  for  pay- 
ment of  attorney's  fees,  and  it  Is  alleged 
that  such  mortgage  was  duly  executed, 
failure  to  deny  its  execution  admits  right 
to  attorney's  fees. — Hubbard  v.  University 
Bank,  125  Cal.   684,  686,  68  Pac.  297. 
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44.  Same— .Same— Corporate  existence  of 
company  is  admitted  by  failure  to  deny  al- 
legation of  such  fact,  and  hence  finding- 
against  such  corporate  existence  is  not 
only  finding  against  such  admission  but 
without  any  issue  presented  on  which  to 
make  finding. — Moynihan  v.  Drobas,  124 
Cal.  212,  216,  71  Am.  St.  Rep.  46,  66  Pac 
1026. 

45.  Same — Same— Invalidity  of  statnte. — 

Objection  to  an  assessment  on  ground  of 
invalidity  of  statute  is  not  obviated  by 
failure  to  deny  an  allegation  that  assess- 
ment was  duly  and  legally  made. — People 
▼.  Hastings,  29  Cal.  449,  453. 

4«.  Sane—Same- 'Marriage  of  plaintiff 
to  defendant  alleged  in  complaint  in  an 
action  for  divorce,  stood  admitted  as  fully 
as  If  it  had  been  proven  by  failure  of  de- 
fendant to  deny,  and  was  conclusive  upon 
her,  no  evidence  being  required  on  this 
point.— Fox  v.  Pox,  25  Cal.  587,  690. 

4T.     Same— Same— Ownership  of  property 
is  admitted   in  action   upon   assessment   by 
failure  to  deny. — Santa  Barbara  v.  Bldred 
108  Cal.  294,  300,  41  Pac.  410. 

48.  Title  of  estate  distinctly  averred  In 
complaint  and  not  denied  in  answer,  no 
evidence  is  necessary  upon  such  points.  It 
being  admitted. — Powell  v.  Oullahan,  14 
Cal.  114,  116. 

49.  That  plaintiff  succeeded  to  rights  of 
another  person  in  land,  Is  admitted  by 
failure  to  deny.— White  v.  Costigan,  188 
Cal.   564,  566,  72  Pac  178. 

50.  Same — Same  —  Ownership    of    stock 

alleged  in  complaint  and  not  denied  In  an- 
swer, was  admitted,  and  no  evidence  was 
required. — McGowan  v.  McDonald,  111  Cal. 
57,  72,  52  Am.  St  Rep.  149,  43  Pac.  418. 

51.  Same— Same— Performance  of  extra 
work  for  an  agreed  price,  In  an  action  to 
foreclose  mechanics'  lien,  is  admitted  by 
failure  to  deny  allegation  in  answer,  and 
this  admission  supports  lien. — McGinty  v. 
Morgan,  122  Cal.  103.  105,  54  Pac  392. 

52.  Same— Same— Regularity    of    assess  - 

ment*— Where  statute  provides  that  cer- 
tain papers  shall  be  held  prima  facie  evi- 
dence or  regularity  and  correctness  of 
assessment  and  of  right  to  recover,  failure 
to  deny  allegations  of  complaint  admits 
correctness  of  such  allegations,  and  pre- 
sumption  created    by    statute   operates    to 
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cast  on  defendant  burden  of  proof,  even 
though  such  presumption  is  one  of  evidence 
and  not  one  of  pleading.  Its  effect  is  to 
require  statement  in  complaint  of  matters 
necessary  to  show  right  to  recover,  but  it 
does  not  compel  formal  proof  of  matters 
which  being  alleged  are  admitted  either 
expressly  or  impliedly,  and  such  cases  are 
subject  to  general  rules  of  procedure  pre- 
scribed by  this  section  of  code. — Oakland 
Bank  v.  Sullivan,  107  Cal.  428,  432,  40  Pac. 
546.  See  Stockton  v.  Dahl,  66  Cal.  377,  5 
Pac  182. 


stltute  an  admission  of  such  assumption  so 
far  as  concerns  the  mortgageor  and  the 
plaintiff. — Hibernia  Savings  &  In  Soc  v. 
Dickinson,  167  Cal.   616,   140   Pac.   265. 


83.  Sane— Validity  of  proceeding  under 
void  statute  is  not  admitted  by  failure  of 
answer  to  deny  proceedings  were  duly  and 
regularly  taken.— -People  v.  Hastings,  29 
CaL  44*,  468. 


54.  Breach  off  contract  off  purchase— 
Nearest  market—Effect  of  failure  to  deny. 

— Where  the  complaint  In  an  action  for 
breach  of  an  agreement  to  purchase  gloves 
alleges  that  the  nearest  market  for  them 
was  In  New  York  City,  and  this  allegation 
is  not  denied  In  the  answer,  it  must  be  con- 
sidered as  admitted  that  New  York  was  the 
nearest  market,  and  therefore  the  defend- 
ant will  not  be  heard  to  complain  that 
there  was  no  evidence  of  the  market  value 
of  the  gloves  in  Jersey  City,  where  delivery 
was  to  be  made  under  the  terms  of  the 
contract. — Merrill  v.  Kohlberg,  29  CaL  App. 
282,  156  Pac.  824. 

fJF.  Condonation— Revocation  off  tm  di- 
vorce action. — New  matter  relating  to  con- 
donation in  the  answer  In  a  divorce  pro- 
ceeding may  be  met  by  plaintiff  by 
evidence  showing  justification  for  revoca- 
tion of  condonation. — Neely  v.  Neely,  179 
Cal.  282.  176  Pac.  162. 

66.  Contract  act  up  as  speetnl  defense-* 
Fraud,  etc.,  may  be  shown. — Where  a  con- 
tract is  set  up  as  a  special  defense,  plain- 
tiff without  pleading  such  matter  may  show 
that  it  was  procured  by  fraud,  menace  or 
duress,  or  that  it  has  been  rescinded. — Sar- 
nighausen  v.  Scannell,  11  Cal.  App.  662, 
666,  106  Pac.  117. 

57.  Counter-claim  —  Deemed  denied  — 
Limitation*  deemed  pleaded. — In  an  action 
on  a  promissory  note  where  the  answer 
sets  up  a  counter-claim  for  professional 
services,  there  is  no  necessity  for  further 
pleading,  as  the  counter-claim  Is  deemed 
denied.  Neither  was  it  necessary  to  plead 
the  statute  of  limitations  against  the  coun- 
ter-claim, as  this  is  deemed  pleaded  by 
operation  of  law. — Pacific  Imp.  Co.  v.  Max- 
well, 26  Cal.  App.  265,  146  Pac  900.    • 

58.  Foreclosure  off  mortgage— Failure  off 
mortgageor  to  deny  assumption  by  grantee 
—Effect  of. — The  failure  of  a  mortgageor 
in  an  action  to  foreclose  against  him  and 
a  subsequent  purchaser  to  deny  an  allega- 
tion that  the  purchaser  agreed  to  assume 
and  pay  the  mortgage  as  a  part  of  the  con- 
sideration of  the  deed  to  him  does  not  con- 


Same— By    assignee    off    mortgagee— 
Motion  to  dismiss  properly  denied*  when. — 

In  an  action  for  the  foreclosure  of  a  mort- 
gage by  an  assignee  thereof,  a  motion  for 
nonsuit  based  upon  the  ground  that  plain- 
tiff had  failed  to  produce  evidence  of  the 
assignment  of  the  note  and  mortgage  is 
properly  denied,  where  the  due  execution 
and  delivery  of  the  note  and  mortgage  and 
the  due  assignment  thereof  to  plaintiff  are 
alleged  in  the  verified  complaint  and  no 
denial  thereof  is  made  in  the  answer. — 
Dunn  v.  Warden,  28  Cal.  App.  202,  151  Pac. 
671. 

60.     Formal    plea    to    affirmative    defense 
not     required  —  Statute     off     limitations. — 

Where  the  answer  sets  up  an  affirmative 
cause  of  action,  the  adverse  party  may, 
without  formal  plea,  show  that  the  at- 
tempted defense  is  barred  by  the  statute 
of  limitations. — Hermosa  Beach,  etc  Co.  v. 
Law  Credit  Co.,  176  CaL  498,  166  Pac.  22. 


61.     Instructions      aa      to      admlssloi 

Where  fact  is  expressly  alleged  in  com- 
plaint and  not  specifically  denied  in  an- 
swer, jury  should  be  instructed  that  fact 
mentioned  was  admitted  by  pleadings. — 
Tevis  v.  Hicks,  41  Cal.  123,  127. 

•2.  Laws  off  sister  state  set  up  by  de- 
fendant—Burden off  proof. — Where  defend- 
ants set  up  as  part  of  an  affirmative 
defense  an  exemption  under  the  laws  of 
another  state,  such  laws,  by  authority  of 
this  section,  are  in  issue  and  the  defendant 
must  establish  the  same  by  evidence. — 
Peck,  v.  Noee,  154  Cal.  351,  864,  97  Pac.  865. 

•8.     Motion    for    Judgment    on    pleadings 

properly  granted  where  complaint  was 
sufficient  in  all  respects  and  answer  does 
not  deny  any  of  material  allegations  there- 
of and  fails  to  present  anything  by  way  of 
new  matter  to  bar  or  defeat  action. — San 
Francisco  v.  Staude,  92  Cal.  560,  662,  28 
Pac.  778.  See  Felch  v.  Beaudry,  40  Cal. 
439;  Hemme  v.  Hays,  65  Cal.  337;  Loveland 
v.  Garner,  74  Cal.  298,  15  Pac.  844. 

€4.  Question  as  to  what  facta  are  ad- 
mitted by  pleading— la   for  court,  and   not 

for  Jury. — Tevis  v.  Hicks,  41  Cal.  123,  127; 
Taylor  v.  Middleton,  67  OaL  656,  667,  8  Pac. 
594. 

68.     Raising  an  Issue — Verified  complaint. 

—Where  the  facts  stated  in  a  verified  com- 
plaint are  presumptively  within  the  knowl- 
edge of  the  defendant,  a  positive  answer  is 
required  to  raise  an  Issue.  An  evasive  an- 
swer on  information  and  belief  raises  no 
issue,  but  admits  the  verified  allegation  so 
answered,  and  a  Judgment  on  the  pleadings 
is  proper.  Iff  the  defendant,  notwithstand- 
ing the  presumption  off  knowledge,  does 
not  in  fact  possess  the  same,  an  explana- 
tion of  such  want  of  knowledge  Is  essential. 
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— Zany  v.   Rawhide  Gold  Min.   Co.,   15   Cal. 
App.   375.   114   Pac.   1026. 

•f.  Replication— Not  required  by  onr  law 
of  procedure,  but  what  plaintiff  could  not 
do  by  actual  pleading  law  does  for  him 
under  last  clause  of  this  section. — Coulton 
L.  &  M.  Co.  v.  Raynor,   57  Cal.   588,  689. 

67.  Same— Afltrmntlve  matter  In  answer 

is  deemed  controverted. — People  ex  rel. 
Carrillo  v.  De  la  Guerra,  24  Cal.  73,  78; 
Bryan  v.  Maume,  28  Cal.  238,  243;  Doyle  T. 
Franklin,  40  Cal.  106,  110;  Brooks  v.  Has- 
lam,  65  Cal.  421,  422,  4  Pac.  399;  Williams  ▼. 
Dennison,  94  Cal.  540,  543,  29  Pac.  946; 
Haines  v.  Snedigar,  110  Cal.  18,  21,  42  Pac. 
462;  Paden  v.  Goldbaum,  4  Cal.  Unrep.  767, 
37  Pac.  769;  Reed  v.  Johnson,  127  Cal.  538, 
541,  59  Pac.  986;  Green  ▼.  Duvergey,  146  Cal. 
379,  888,  80  Pac.  234. 

68.  Reply  to  affirmative  matter  in  answer 
is  unnecessary  and  has  no  place  In  our  sys- 
tem ot  pleading,  and  plaintiff  will  be 
deemed  to  have  pleaded  agreement  between 
himself  and  defendant,  and  it  was  proper 
to  receive  evidence  in  support  of  such 
agreement. — Granger  B.  Assoc,  v.  Clark,  84 
Cal.   201,   204,  23   Pac.   1081. 

69.  Affirmative  matter  set  up  in  an  an- 
swer, such  as  undue  influence  and  unfair 
advantage,  is  deemed  denied  and  may  be 
met  by  any  competent  proof,  and  hence 
instruction  as  to  such  issue  was  proper. — 
Rankin  v.  Sisters  of  Mercy,  82  Cal.  88,  95, 
22  Pac.  1134. 

70.  Same— Same— Affirmative  matter  aot 
deemed  denied  by  a  co-defendant  so  as   to 

raise  an  issue  between  him  and  defendant 
answering,  and  especially  not  where  an- 
swer is  not  served  upon  such  co-defendant 
and  only  purports  to  answer  allegations  of 
complaint. — Gulling  v.  Washoe  County 
Bank,  24  Nev.  477,  82  Pac.  800. 

71.  Same— Anawer  to   cross-complaint  is 

deemed  to  be  controverted. — Colton  L.  St 
W.  Co.  v.  Raynor,  57  Cal.  688,  689. 

72.  Same— Connter-claim  and  set-off  set 

up  in  an  answer,  not  being  cross-complaint, 
is  not  required  to  be  answered  by  plaintiff. 
— Herold  v.  Smith,  34  Cal.  122;  Jones  ▼. 
Jones,  38  Cal.  584,  586. 

73.  Where  allegations  of  pleading  are, 
properly  speaking,  of  character  to  be 
treated  as  defense  or  counter-claim,  they 
are  to  be  taken  as  denied,  though  pleading 
is  denominated  as  an  answer,  counter- 
claim, and  cross-complaint. — Pflster  y. 
Wade,  69  Cal.  133,  137,  10  Pac.  869. 

74.  Some— Same— Statnte  of  f  ran  da  nuty 
be  given  in  evidence  by  plaintiff  in  de- 
fense of  counter-claim,  such  being  deemed 
controverted  by  statute. — Steed  v.  Harvey. 
18  Utah  367,  878,  72  Am.  St  Rep.  789,  54 
Pac.  1011. 

75.  Same— Same  Statnte  of  llmltatlona 
considered  to  have  been  pleaded  by  way  of 
replication  to  coanter-clalm,  no  replication 
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being  allowed. — Curtiss  v.  Sprague,  49  Cal. 
301,  302.  See  Alspaugh  v.  Reid,  6  Idaho 
223.  225.  55  Pac.  800. 

76.  Defense  of  statute  of  limitations 
which  appears  on  face  of  counter-claim 
must  be  specially  pleaded  to  by  demurrer 
on  that  ground  and  will  not  be  deemed 
controverted  under  provisions  of  above  sec- 
tion, as  under  sections  443,  444,  ante,  plain- 
tiff is  authorized  to  demur  to  counter-claim 
on  ground  that  answer  does  not  set  up  facta 
sufficient  to  constitute  counter-claim. — Bliss 
v.  Sneath,  119  Cal.  526,  528,  630,  61  Pac.  848. 

77.  Some— Confession  and  avoidance, 
matters  in,  in  answer  are  deemed  contro- 
verted under  above  section. — Stringer  v. 
Davis,  35  Cal.  25.  29;  Rankin  v.  Sisters  of 
Mercy,  82  Cal.  88,  96,  22  Pac.  1134;  Merced 
Bank  v.  Price.  145  Cal.  436,  440,  78  Pac.  949. 

78.  New  matter  in  answer  setting  up 
parol  agreement  not  to  enforce  mortgage  so 
long  as  defendant  paid  interest  is  deemed 
controverted  by  opposite  party. — Pacific  I. 
Co.  v.  Ross,   131  Cal.  8,  10,  68  Pac.  67. 

7ft.  Same  —  Same  —  Contriantory  nea*li- 
a-ence  alleged  In  answer  In  action  for  dam- 
ages is  deemed  denied  by  plaintiff,  and 
hence  raises  issue  to  which  evidence  is 
applicable.— Magee  v.  North  Pac.  C.  R.  Co., 
78  CaL  430,  435,  12  Am.  St.  Rep.  69,  21  Pac. 
114. 

8ft.     Same— Same— Statnte    of    llmltatlona 

pleaded  in  bar  in  answer  Is  deemed  con- 
troverted.—Fox  v.  Tay,  89  CaL  889,  344,  23 
Am.  St.  Rep.  474,  24  Pac.  855,  26  Pac  397; 
Pierce  v.  Southern  Pac  Co.,  120  CaL  166, 
162,  40  U  R.  A.  850,  47  Pac  874,  52  Pac  802; 
London  &  8.  F.  Bank  v.  Parrott,  125  CaL 
472,  489,  73  Am.  St.  Rep.  64,  58  Pac  164; 
Hibernia  Sav.  &  L.  Soc  ▼.  Boland,  145  Cal 
626,  629,  79  Pac.  865. 

Aa  to  burden  of  proof  aa  to  statnte  of 
llmltatlona,  see  pars.  86-87,  this  note. 

81.  Mattera  on  which  plaintiffs  rely 
to  relieve  them  from  bar  of  statute  of  limi- 
tations may  be  deemed  to  have  been  pleaded 
in  answer  to  affirmative  matters  contained 
in  answer. — Fox  v.  Tay,  89  Cal.  339,  344 
28  Am.  St.  Rep.  474,  24  Pac.  856,  26  Pac.  $97. 

W.  Same— Evidence  admissible.— Plain- 
tiff In  reply  to  new  matter  may  introduce 
on  trial  any  evidence  which  countervails 
or  overcomes  it  aa  if  It  were  inserted  in 
replication  and  pleaded  with  all  precision 
and  fullness  which  strictest  rules  of  law 
ever  required.— Colton  L.  &  W.  Co.  v.  Ray- 
nor, 57  CaL  588,  589. 

88.  In  action  to  foreclose  mortgage  it 
was  not  necessary  for  plaintiff  to  set  up 
that  discharge  of  mortgage  by  acceptance 
of  new  mortgage  was  inoperative,  as  he 
could  not  anticipate  that  defendant  would 
rely  on  this  discharge  as  defense;  and 
hence,  after  answer  setting  up  such  defense, 
statute  operated  as  replication,  under  which 
evidence  of  any  facts  controverting  de- 
fense   could    be    Introduced   aa   fully    as    if 
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■peclally  pleaded. — White  f,  Stevenson,  144 
CaL  104,  112,  77  Pac.  S28. 

84.  Same— Exception  to  rale  that  all  new 
Matter  constituting-  defenae  or  counter- 
claim aiast  at  trial  be  deemed  controverted 

Is  found  in  section  442,  ante,  where  cross- 
complaint  has  been  served  by  defendant 
claiming  affirmative  relief,  when  party 
served  may  demur  or  answer  thereto  as  to 
original  complaint;  and  hence  fraud  or  mis- 
take may  be  shown  by  plaintiff  in  relation 
to  allegations  in  answer  without  any  repli- 
cation on  his  part. — Moore  v.  Copp,  119  Cal. 
429,  432,  51  Pac.  680. 

85.  Same— Fraud     and     concealment.— In 

action  to  recover  moneys  furnished  agent 
for  purchasing  real  estate,  where  answer 
set  up  that  portion  of  money  was  expended 
in  purchasing  interest  in  certain  syndicate, 
and  evidence  of  fraud  and  concealment  by 
agent  in  reference  to  his  Interest  in  such 
syndicate,  and  indebtedness  of  such  syndi- 
cate, was  admissible  though  not  pleaded 
by  plaintiff  in  complaint,  no  replication 
being  allowed  by  above  section,  and  such 
matters  being  properly  pleadable  in  repli- 
cation, and  hence  deemed  pleaded. — Sterling 
V.  Smith,  97  CaL  843,  846,  32  Pac.  320.  See 
Whitney  v.  Richards,  17  Utah  226,  231,  58 
Pac.  1122. 


8*.  Same — Statnte  of  limitation*  set  ap 
an  affirmative  defense  in  answer  may  be 
controverted  by  plaintiff  without  pleading 
by  showing  of  any  of  facts  tending  to  rebut 
It — Hibernia  Sav.  &  L.  Soc.  v.  Boland,  145 
Cal.  626,  629,  79  Pac.  365.  See  Williams  v. 
Dennison,  94  Cal.  540,  543,  29  Pac.  946;  Lon- 
don &  S.  F.  Bank  v.  Parrott,  125  Cal.  472, 
489,  78  Am.  St.  Rep.  64,  58  Pac.  164. 

87.  And  hence  correct  application  of 
payments  may  be  shown. — London  &  S.  F. 
Bank  v.  Parrott,  125  CaL  472,  489.  73  Am. 
St  Rep.  64,  58  Pac  164. 

88.  Same  —  Same  —  Evidence  of  fraad* 
concealment,  or  deceit  on  part  of  defendant 
tending  to  defeat  such  bar  of  statute 
pleaded  in  answer,  properly  admissible  In 


evidence  though  complaint  contained  no 
allegation  of  fraud. — Williams  v.  Dennison, 
94  Cal.  540,  543.  29  Pac.  946. 

8v.     Same— Iaaaea   In   action— Not  limited 

to  those  raised  by  allegations  in  complaint 
controverted  by  answer,  but  in  addition  to 
denial  contained  in  answer  it  may  contain 
statements  of  new  matter  constituting  de- 
fense, which  statements  are  deemed  con- 
troverted by  opposite  party  on .  trial,  and 
issue  arises  from  such  new  matter  thus 
controverted  by  implication  of  law. — 
Rogers  v.  Riverside  L  &  I.  Co.,  132  Cal.  9, 
11,   64   Pac.   95. 

00.  Same— Proof,  harden  of,  la  on  defend- 
ant to  prove  affirmative  matter  set  up  in 
answer,  it  being  deemed  controverted  by 
plaintiff. — Bryan  v.  Maume,  28  Cal.  238,  243; 
Brooks  v.  Hasiam,  65  Cal.  421,  422,  4  Pac. 
399;  Reed  v.  Johnson,  127  Cal.  538,  541,  59 
Pac.  986;  Clarke  v.  Fast,  128  Cal.  422,  425, 
61  Pac.  72;  Green  v.  Duvergey,  146  Cal.  379, 
388,  80  Pac.  234;  Merced  Bank  v.  Price,  145 
Cal.  436,  440,  78  Pac.  949;  People  ex  rel. 
Carrlllo  v.  De  la  Guerra,  24  Cal.  73,  78. 

91.  Plea  of  statute  of  limitations  in  an- 
swer being  deemed  controverted  devolves 
upon  defendant  to  establish  facts  necessary 
to  support  plea. — Pierce  v.  Southern  Pac. 
Co.,  120  Cal.  156,  162,  40  L  R.  A.  350,  47 
Pac.  874,  62  Pac.   302. 

92.  Same— Same— Dismissal  of  action  for 
fa  Hare  to  prosecute  is  error  where  no  de- 
fense to  merits  shown. — Merced  Bank  v. 
Price,   145  Cal.  486,   440,   78   Pac.    949. 


93.  Same— Same— Nonsuit  or  Judgment 
dismissing  complaint  without  proof  of  facts 
alleged  in  answer,  or  admission  by  plain- 
tiff that  these  facts  were  true,  erroneous 
after  overruling  demurrer  and  supplemental 
answer,  in  absence  of  such  admission  and 
proof  of  allegations  in  such  answer,  deemed 
controverted  by  above  section,  because  it 
devolves  upon  defendant  to  establish  them 
by  evidence. — Green  t.  Duvergey,  146  Cal. 
878,  388,  80  Pac,  284. 


§  463.  A  MATERIAL  ALLEGATION  DEFINED.  A  material  allegation  in 
a  pleading  is  one  essential  to  the  claim  or  defense,  and  which  could  not  be 
stricken  from  the  pleading  without  leaving  it  insufficient. 

History:   Enacted  March  11,  1872,  re-enactment  of  %  66  of  Practice  Act. 
MATERIAL  ALLEGATIONS. 
1.  Dismissal  of  action  as  to  some  of  de- 


fendants. 
2.  Essential  allegations. 

8.  Same — Allegations  to  intercept  and  cut 

off  defense. 
4.  Same — Evidential  matter. 

5,6.  Test  of  materiality — Could  averment  be 
stricken. 


1.     Dfsmlasal  of  actios  mm  to  *ome  of  de- 

feadaata. — In  an  action  for  g*oods  sold  and 


delivered  to  defendants  other  than  defend- 
ant corporation,  at  the  former's  special 
Instance  and  request,  with  the  usual  aver- 
ments as  to  promise  of  payment  and  as- 
sumption of  liability  by  the  latter,  the  issue 
raised  by  the  allegation  of  sale  and  de- 
livery is  a  material  one,  and  must  be  proved 
notwithstanding-  dismissal  of  the  action  as 
to  the  other  defendants. — Napa  Valley 
Packing  Co.  v.  San  Francisco  Relief  &  Red 
Cross  Funds,  16  Cal.  App.  467,  118  Pac.  469. 

2.     Ewieiitlal    allegation*    are     those     re- 
quired in  stating  cause  of  action. — Canfleld 
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▼.  Tobias,  11  CaL  849,  860.     See  Gillson  T. 
Price,  18  Nev.  109,  117.  1  Pac  4*9. 


8.  Sane-^Allea~atto»*  f  tmtereept  am* 
*nt  off  deftM*  are  superfluous  and  Imma- 
terial, or  may  be  material  In  ease  but  Im- 
material In  complaint. — Canfleld  ▼•  Tobias, 
21  CaL  849,  850;  Sterlings  T.  Smith,  97  CaL 
848,  846.  82  Pac.  820. 


4*  Same— JCrldeattal  mutter  in  complaint 
not  material,  as  such  allegation  might 
have    been    stricken    out    without   leaving 


complaint  insufficient. — Racouillat  T.  Rene, 
81  CaL  460,  466. 

5.  Test  •#  materiality— Ceald  the  ave*- 
meat  be  strlekea  from  the  pleading  without 
leaving  It  insufficient? — WhitweU  v. 
Thomas,  9  CaL  499,  600. 

6.  Thus  in  action  on  note  executed  by 
two  defendants  who  ware  averred  to  bo 
partners,  denial  of  existence  of  partnership 
without  denial  of  execution  of  note  was 
Immaterial  allegation. — WhitweU  t.  Thomas, 
9  CaL  499,  500. 


§464.  SUPPLEMENTAL  COMPLAINT  AND  ANSWER.  The  plaintiff  and 
defendant,  respectively,  may  be  allowed,  on  motion,  to  make  a  supplemental 
complaint  or  answer,  alleging  facts  material  to  the  case  occurring  after  the 
former  complaint  or  answer. 

History:    Enacted  March  11,  1872,  founded  upon  |  67  of  Practice  Act 

SUPPLEMENTAL   PLEADING. 
1-3.  As  to  generally. 

4.  Amended  and  supplemental  complaint 
— Distinction  between. 

5,6.  Same — Function  of  supplemental  com- 
plaint. 

T.  Same — WaiYer  of  irregularity  by  de- 
murrer to. 

8.  "Additional  answer" — Is  unknown  to 

our  code. 

9.  Construction  of  section. 

10- 12.  Consistent  with  original  complaint. 

13.  Same — Changing  character  of  original 
bill  and  praying  for  different  relief. 

14, 10.  8ame — Damages  accruing  after  insti- 
tution of  action. 

16, 17.  Same — New  and  independent  cause  of 
action. 

18.  Same — New  grounds  of  divorce. 

19.  Same — Where  action  was  prematurely 

brought. 

20, 21.  Same — Where  no  cause  of  action  ex- 
isted at  time  of  institution  of  action. 
22,23.  Materiality. 

24.  Matters  changing  relation  of  parties 

to  suit. 

25.  Same — Instalment  accruing  after  com- 

mencement of  action. 

26.  Same — Judgment  afterwards  obtained. 

27.  Same — Termination  of  interest. 

28.  Matters  tending  to  show  a  course  of 

conduct. 

£9.  Matters  occurring  subsequent  to  filing 
answer. 

80.  Same — Another  action  to  recover  same 

property. 

81.  Same— Bar  to  statute  of  limitations. 

82.  Same — Delivery   of    property    by    de- 

fendant in  possession  to  one  entitled 
to  possession. 

83,34.  Same — Discharge   in  insolvency  after 
commencement  of  action* 


teie 


85.  Same — New  matter  existing  at  time 
first  answer  was  filed. 

36.  Necessity — In  general. 

87.  Same — Assignment  of  acceptances  by 
plaintiff  after  complaint  is  filed. 

88.  Same — Discharge  of  debt  sued  on  by 
transaction  subsequent  to  filing  of 
answer. 

89.  Same — Expiration  of  right  to  posses- 
sion. 

40.  Same — Matter  at  issue  in  original  ac- 
tion, and  not  decided. 

41.  Same — Misjoinder  of  parties. 

42.  Same — Money  paid  for  insurance  by 
mortgagee. 

43.  Same — Nonjoinder  of  parties. 

44.  Same — Reconstruction  of  dam. 

45.  Same — Representative  capacity  of  sub- 
stituted plaintiff. 

46.  Same — Tender  after  commencement  of 
action. 

47, 48.  Same — Title  acquired  after  commence- 
ment of  action. 

49.  Same— Termination  of  plaintiff's  title. 

50.  New  and  independent  cause  of  action 
— Is  not  proper  matter  to  set  forth 
in  a  supplemental  complaint. 

51.  Operation  and  effect — In  general. 

52-54.  Same — New  action  as  to  bar  of  stat- 
ute. 

55.  Same — Not  amendment  to  pleading. 

56.  Same — Waiver  of  other  pleas. 

57.  Practice — Abandonment  of  application 
to  file  supplemental  answer. 

58-  60.  Same — Discretion  of  court. 

61.  Same  —  Incompleteness  and  insuffi- 
ciency  in   supplemental   answer. 

62.  Same — Same — Striking  out  by  another 
judge. 

63-  65.  Same — Leave  of  court. 

66.  Same — Service   of   supplemental   com 
plaint. 


Tit.  vi,  cfc.  vu.i 


AMENDED  AND   SUPPLEMENTAL   COMPLAINT. 
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67,68.  Same  —  Terms    may    be    imposed   by 
court. 

69.  Same — Time — In  general. 

70-72.  Same — Same — After  reversal  of  judg- 
ment on  appeal. 

73.  Same — Same — Commencement  of  trial. 

74.  Same — Same — Delay  of  more  than  five 

years  after  entry  of  decree. 

1.  As  to  generally. — It  is  the  function 
of  a  supplemental  complaint  to  set  up  facts 
material  to  the  case  occurring:  after  the 
filing:  of  the  former  complaint.  A  new  and 
distinct  cause  of  action  can  not  be  set  up 
by  way  of  supplemental  complaint. — Young 
v.  Matthew  Turner  Co.,  168  Cal.  171,  148 
Pac.   1029. 

2.  The  facts  to  be  alleged  in  a  supple- 
mental pleading:  must  relate  to  and  be  ma- 
terial to  the  original  case. — Imperial  Land 
Co.  v.  Imperial  Irr.  Dlst.,  173  Cal.  668,  161 
Pac.   116. 

3.  It  is  not  an  abuse  of  discretion  to 
refuse  leave  to  the  defendant  at  the  com- 
mencement of  the  trial  to  file  a  supple- 
mental answer  in  such  action,  setting:  forth 
facts  showing:  that  the  land  covered  by 
the  relinquishment  in  question  was  held  by 
a  false  and  fraudulent  filing:  by  another  in 
the  fictitious  name  of  the  plaintiff,  in  the 
absence  of  any  reason  shown  why  the  same 
was  not  filed  at  an  earlier  date. — Lincoln  v. 
Sibeck,  27  Cal.  App.  61,  148  Pac.  967. 

4.  Amended  and  supplemental  complaint 
— Distinction  between. — The  office  of  a  sup- 
plemental complaint  is  to  bring:  before  the 
court  matters  occurring:  after  the  com- 
mencement of  the  action  which  do  or  may 
affect  the  rights  asserted  and  the  relief 
asked  in  the  action,  as  originally  Instituted, 
whereas  the  amended,  as  well  as  the  origi- 
nal complaint,  can  properly  speak  of  those 
matters  only  which  occurred  either  before 
or  concurrently  with  such  commencement. — 
California  Fruit  &  Farm  Co.  v.  Schiappa- 
Pietra,  151  Cal.  732,  742,  91  Pac.  593. 

5.  Same  —  Function  of  supplemental 
complaint. — It  is  the  function  of  a  supple- 
mental complaint  to  set  up  facts  material 
to  the  case  occurring  after  the  filing:  of  the 
former  complaint.  Such  a  pleading:  is  al- 
lowable to  substitute  a  new  and  distinct 
cause  of  action  by  way  of  supplemental 
complaint;  and  such  a  pleading  leaves  the 
former  pleading:  intact. — Young:  v.  Turner, 
168  Cal.  671,  143  Pac.  1029. 

6.  Function  of  supplemental  complaint 
or  j/etltion,  is  to  supply  facts  which  may 
be  .necessary  to  complete  determination  of 
right  of  plaintiff  and  defendant  touching 
subject-matter  of  suit  on  facts  existing  at 
time  of  rendition  of  judgment,  and  which 
would  vary  relief  to  which  plaintiff 
would  have  been  entitled  at  commencement 
of  action. — Wade  v.  Gould,  8  Ok  la.  690,  59 
Pac  11,  12. 

7.  Same— Waiver  of  Irregularity  oy  do- 
na arrer  to*— Where,  in  an  action  for   dam- 


ages for  negligent  injuries  causing  the 
death  of  the  wife,  brought  by  husband  and 
Wife,  the  plaintiff's  husband,  after  the  wife's 
death,  files  an  amended  and  supplemental 
complaint,  setting  forth  a  new  cause  of  ac- 
tion, the  effect  of  such  procedure  is  a  dis- 
continuance of  the  former  action,  and  where 
the  defendant  appears  and  demurs  to  such 
amended  and  supplemental  complaint,  he  is 
deemed  to  have  waived  the  irregularity  in 
the  mode  of  procedure,  and  the  objection 
thereto  can  not  be  urged  for  the  first  time 
on  appeal. — Grom  v.  Bangs,  153  Cal.  459, 
96  Pac.  503. 

8.  "Additional  answer"— Is  unknown,  to 
oar  code,  and  where  plaintiff,  without  ques- 
tioning pleadings,  joined  issue  thereon,  issue 
made  by  such  answer  was  properly  held  as 
one  of  issues  in  case. — Grelg  v.  Clement,  20 
Colo.  167,  37  Pac.  960,  962. 

t.  Construction  of  section. — This  section 
was  Intended  as  substitute  for  former  prac- 
tice. In  actions  at  law  of  plea  puis  dar- 
rein continuance,  supplemental  answer 
should  be  given  In  actions  at  law  in  all 
cases  where  such  plea  could  be  put  in  as 
matter  of  right. — Harding  v.  Ml  near,  54 
Cal.    502,   504. 

10.  Consistent    with    original    complaint. 

— Right  to  file  supplemental  complaint  can 
be  exercised  only  with  reference  to  matter 
which  may  be  consistent  with,  and  In  aid 
of,  case  made  by  original  complaint,  and 
which  occurred  between  time  of  filing  origi- 
nal complaint  and  trial  or  judgment  in  ac- 
tion.— Gleason  v.  Gleason,  54  Cal.  135,  136; 
Jacob  v.  Lorenz,  98  Cal.  332,  337,  33  Pac.  119; 
Gordon  v.  City  of  San  Diego,  108  Cal.  264, 
272,  41  Pac.  301. 

11.  Where  plaintiffs  became  owners  of 
another  title  subsequent  to  commencement 
of  action  to  quiet  title,  they  had  right,  with 
consent  of  court,  to  file  supplemental  peti- 
tion setting  up  their  claim  under  such  title, 
notwithstanding  allegations  of  such  supple- 
mental petition  were  in  conflict  with  origi- 
nal petition  filed  by  them. — Williams  v„ 
Moorehead,  33  Kan.  609,  7  Pac.  226,  232. 

12.  Facts  to  be  alleged  in  supplemental 
pleadings  must  relate  to  original  case.- 
Brown  v.  Valley  V.  M.  Co.,  127  Cal.  680,  638, 
60  Pac.  424. 

18.  Same— Changing  character  of  origi- 
nal   bill,    and    praying:    for    different    relief, 

does  not  render  supplemental  bill  defective. 
Every  additional  or  pertinent  fact  either 
enlarges  or  eliminates  right  to  relief,  or  af- 
fects nature  of  it,  but  where  subject-matter 
is  same,  supplemental  bill  is  proper. — Baker 
V.  Bartol,  6  Cal.  488,  486. 

14.  Same— Damages  accruing  after  Insti- 
tution of  action  to  enjoin  threatened  injury 
are  properly  set  up  in  supplemental  com- 
plaint, they  not  being  separate  cause  of 
action  but  right  arising  out  of  and  consist- 
ent with  such  injunctive  relief. — Jacob  v.. 
Lorens,  98  Cal.  882.  J37,  88  Pac.  lit. 
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15.  In  action  for  damages  by  causing 
water  to  flow  over  plaintiff's  land,  supple- 
mental complaint  is  not  necessary  to  sup- 
port recovery  for  injuries  or  damages 
accruing  after  commencement  of  action. — 
Hicks  v.  Drew,  117  CaL  SOS,  812,  49  Pac. 
f89. 

19.  Same— New  and  Independent  cause  of 
notion  can  not  be  substituted  by  way  of 
supplemental  complaint. — Gleason  v.  Glea- 
son,  54  Cal.  135,  136;  Jacob  v.  Lorenz,  98 
Cal.  332,  337,  33  Pac.  119;  Gordon  v.  City  of 
San  Diego,  108  Cal.  264,  272,  41  Pac.  301. 
See  Kirby  v.  Muencb,  12  S.  D.  616,  82  N.  W. 
93,  94. 

17.  Supplemental  complaint  setting  up 
employment  by  month,  and  stating  how 
much  plaintiff  should  be  paid  per  month, 
should  not  have  been  allowed  where  origi- 
nal complaint  was  founded  on  express  con- 
tract to  pay  certain  sum  for  certain  period 
of  services. — Brown  v.  Valley  V.  M.  Co„  127 
Cal.  680,  633,  60  Pac.  424. 

18.  Same— New  ground*  of  divorce  aris- 
ing after  commencement  of  action  for 
divorce  may  be  set  up  by  supplemental  com- 
plaint on  proper  terms. — Valensin  v.  Valen- 
sin,   78   Cal.    106,    109,   14   Pac.   397. 

19.  Same— Where  action  wan  prematurely 
brought,  original  complaint  must  fail,  and 
hence  supplemental  complaint  has  no  place 
as  pleading. — Morse  v.  Steele,  132  Cal.  456, 
458,   64  Pac.  690. 


20.  Same— Where  no  cause  of  action  ex- 
fat  ed  at  time  of  Institution  of  action  it  can 

not  be  maintained  by  filing  supplemental 
complaint  founded  on  matters  which  have 
subsequently  occurred.  —  Wittenbrock  v. 
Bellmer,  57  Cal.  12,  13;  Gordon  v.  City  of 
San  Diego,  108  Cal.  264,  272,  41  Pac.  301; 
Hill  v.  Den,  121  Cal.  42,  46,  63  Pac.  642; 
Lewis  v.  Fox,  122  Cal.  244,  252,  54  Pac. 
283.  See  Kirby  v.  Muench,  12  S.  D.  616,  82 
N.  W.  93,  94;  Davis  v.  Erickson,  8  Wash. 
654,   29   Pac.  86,   87. 

21.  Where  supplemental  answer  sets  up 
deed  to  defendant  made  subsequent  to  com- 
mencement of  action  of  ejectment,  such  deed 
was  admissible  in  evidence. — Roper  v.  Mc- 
Fadden,    48   Cal.   846,   348. 

22.  Materiality. — Facts  to  be  alleged  in 
supplemental  pleading  must  be  material  to 
original  case. — Brown  v.  Valley  V.  &  M. 
Co.,  127  Cal.  630,  683,  60  Pac.  424.  See 
Kirby  v.  Muench,  12  S.  D.  616,  82  N.  W.  93, 
94 

2o.  Where  supplemental  complaint  al- 
leged no  facts  material  to  case  demurrer  to 
it  was  properly  sustained,  thus  where  com- 
plaint alleged  that  judgment  had  been 
signed  and  filed,  allegation  in  supplemental 
complaint  that  defendant,  who  was  attorney 
for  judgment  creditor,  caused  such  judg- 
ment to  be  entered  and  docketed  without 
knowledge  of  judgment  creditor,  and  many 
years  after,  is  immaterial. — Baker  v.  Brick- 
ell,  102  Cal.   620,  628,  86  Pac.   950. 


Matters  changing  relation  of  parti* 
to  suit,  or  either  of  them,  which  affect  mat- 
ters in  litigation  and  which  have  transpired 
since  filing  of  original  complaint  are  proper 
matters  for  supplemental  complaint. — Den- 
nison  v.  Wlllcut,  8  Idaho  793,  35  Pac  698. 

!9S.  Same  —  Instalment  accruing  after 
commencement  of  nctlon  was  properly  al- 
lowed to  be  set  up  in  supplemental  com- 
plaint.— Knapp  v.  Order  of  Pendo,  36  Wash. 
601,    79   Pac.    209,    210. 

26.  Same  —  Judgment  afterward*  ob- 
tained.— Where  plaintiffs  sought  to  have 
transfer  of  property  set  aside  as  having 
been  fraudulently  conveyed  so  as  to  sub- 
ject them  to  judgment  obtained  against 
defendant,  it  was  not  error  to  permit  filing 
of  supplemental  complaint  setting  up  othe:* 
judgments  obtained  since  commencement  of 
action. — Kirby  v.  Muench,  12  S.  D.  616,  82 
N.  W.  93,  94. 

27.  Same  —  Termination    of    Interest.  — 

Where  insurance  policy  was  made  payable 
to  person  other  than  Insured,  supplemental 
complaint  setting  up  fact  that  such  person 
has  ceased  to  have  any  interest  in  policy 
was  proper  and  did  not  affect  rights  of  in- 
sured.— Stockton  C.  H.  &  A.  W.  v.  Ameri- 
can F.  Ins.  Co.,  121  Cal.  182,  184,  63  Pac. 
573. 

28.  Matters  tending  to  snow  n  course  of 
conduct  and  to  throw  light  upon  and  In- 
terpret intention  of  party  in  commission  of 
prior  acts  complained  of,  occurring  after 
commencement  of  action,  is  properly  set  up 
in  supplemental  complaint.  —  Hodges  v. 
Price,   38  Wash.  1,  80  Pac.  202,   204. 

29.  Matters  occurring  aubsequent  to  Ming 
answer,  materially  affecting  rights  of  re- 
spective parties  to  advantage  of  defendant, 
and  which,  if  not  pleaded,  would  necessarily 
change  result  to  detriment  of  plaintiff, 
should  be  embodied  in  supplemental  answer 
to  authorize  evidence  of  them  without  plain- 
tiff's consent. — Van  Maren  v.  Johnson,  15 
Cal.  308,  811. 

80.  Same  —  Another  nctlon  to  recover 
same  property  by  plaintiff  against  some  ot 
same  defendants  in  another  court,  was 
properly  permitted  to  be  aet  up  in  supple- 
mental answer. — Keech  v.  Beatty,  127  CaL 
177,    182,    59   Pac.   837. 

81.  Same— Bar  of  statute  of  limitations. 

— Where  at  time  of  taking  of  property  by 
sheriff  under  an  attachment,  judgments 
were  not  barred,  it  was  not  error  to  refuse 
to  permit  supplemental  complaint  to  be  filed 
setting  up  that  judgments  obtained  in  such 
action  were  barred  at  time  of  filing  of 
amended  pleading,  which  was  many  years 
after  taking,  and  after  sheriff  had  gone  out 
of  office. — Paulson  v.  Nunan,  72  Cal.  243, 
245,   13  Pac.   626. 

82.  Same— Delivery  of  property  by  de- 
fendant In  possession  to  one  entitled  to 
possession  thereof  during  pendency  of  action 
by  third  person  tc  recover  such  property, 
properly    pleaded    ia    supplemental    answer 


1018 


Tit.  VI,  Ch.  VII.]      NECESSITY  OF—NEW  AND  INDEPENDENT  CAUSE. 


|484 


where  rights  of  person  co  whom  it  was  de- 
livered was  superior  to  rights  of  both  plain* 
tiff  and  defendant. — Bolander  v.  Gentry,  86 
Cal.    105,    110,    96    Am.    Dec.    162. 

S3.  Same— Discharge  In  Insolvency  sifter 
commencement  of  action  may  be  set  up  in 
supplemental  answer. — Rahm  v.  Minis,  40 
Cal.  421,   425. 

34.  Leave  to  file  supplemental  answer 
setting;  up  discharge  in  bankruptcy  where 
plaintiff  more  than  four  months  prior  to 
institution  of  proceedings  in  bankruptcy 
had  an  attachment  on  defendant's  property 
which  had  been  released  by  giving  an  un- 
dertaking with  sureties,  was  properly  de- 
nied, as  discharge,  in  bankruptcy  did  not 
have  effect  of  releasing  undertaking  which 
was  given.— Harding  t.  Minear,  54  Cal.  502, 
606. 

85.  Sane— New  matter  existing  at  time 
first  answer  was  filed  was  properly  set  up 
by  amendment,  and  not  by  supplemental 
complaint. — Murphy  ▼.  Plankinton  Bank,  18 
S.  D.  317,  100  N.  W.  614. 

Sft.  Necessity— In  general.— Where  when 
owner  of  party  wall  intended  to  construct 
wall  thereon  having  openings  therein,  but 
on  injunction  to  prevent  his  building  such 
wall  agreed  to  close  up  such  opening,  and 
court  found  that  wall  was  solid  wall,  It  will 
be  presumed  that  defendant  had  closed  up 
openings  before  trial,  and  supplemental  an- 
swer was  not  necessary  to  set  up  such  fact. 
—Tate  v.  Pratt,  112  Cal.  618,  617,  44  Pac. 
1061. 

ST.  Same— Assignment  of  acceptances  by 
plaintiff  after  complaint  was  filed  Is  not 
such  material  matter  as  to  render  necessary 
or  proper  filing  of  supplemental  complaint. 
It  rested  with  assignee  whether  he  would 
continue  action  in  name  of  original  party  or 
be  substituted  in  action. — Lowell  v.  Parkin- 
son, 4  Utah  64,  6  Pac.  58,  59. 

88.  Same— Discharge  of  debt  sned  on  by 
transactions  subsequent  to  filing  of  answer 
Is  admissible  in  evidence  only  under  plea 
of  payment  puis  darrein  continuance. — Jes- 
sup  v.  King,  4  Cal.  331. 

89.  Same — Expiration  of  right  to  ponses- 
aion  on  part  of  plaintiff  in  ejectment  during 
pendency  of  action  should  be  pleaded  in 
supplemental  answer  if  the  defendant  in- 
tends to  rely  on  such  fact.— Foscallna  v. 
Doyle,  47  Cal.  437,  441. 

40.  Same — Matter  at  laave  In  original  ac- 
tio*, and  not  decided,  can  not  be  made  after 
Judgment,  except  with  supplemental  com- 
plaint.—Gleason  ▼.  Gleason,  54  Cal.  135, 
136. 

41.  Same— Misjoinder  of  parties. — Where, 
after  commencement  of  action  by  husband 
and  wife,  they  are  divorced  and  plaintiff 
marries  again,  defense  of  misjoinder  of 
parties  should  have  been  set  up  by  supple- 
mental answer,  in  nature  of  plea  puis  dar- 
rein continuance. — Caiderwood  v.  Peyser, 
31   Cal.  333,  336. 


Same  Money  paid  for  Insurance  by 
mortgagee  under  provision  authorizing  him 
to  keep  property  insured  on  failure  of 
mortgageor  to  do  so,  when  paid  after  com- 
mencement of  action  must  be  set  up  in  sup- 
plemental complaint. — Washburn  v.  Wilkin- 
son, 69  Cal.  538,  539. 

43.  Same— Nonjoinder  of  parties. — Where 
after  commencement  of  action  plaintiff  mar- 
ries, her  husband  should  be  made  party 
plaintiff  by  supplemental  complaint,  instead 
of  an  amendment  to  original  complaint. — 
Van  Maren  v.  Johnson,  15  Cal.  308,  311. 

44.  Same— Reconstruction  of  dam  which 
had  been  destroyed  by  flood  after  com- 
mencement of  action,  to  enjoin  Its  further 
maintenance  should  have  been  set  up  in 
supplemental  pleading. — Moulton  v.  Parks, 
64  Cal.  166,  176,  30  Pac.  613. 

46.  Same  —  Representative  capacity  of 
substituted  plaintiff  may  be  alleged  by 
amended  complaint,  and  need  not  be  by 
supplemental  complaint  when  made  on  part 
of  plaintiff. — Campbell  v.  West,  93  Cal.  653, 
656,  29  Pac.  219. 


46.  Same— Tender  after  commencement 
of  action  can  not  be  given  in  evidence  un- 
less it  is  pleaded. — Hegler  v.  Eddy,  53  Cal. 
597,    600. 

47.  Same  —  Title  acquired  after  com- 
mencement of  action  can  on\y  be  made 
available  by  supplemental  answer. — Bagley 
v.  Ward,  87  Cal.  121,  129,  99  Am.  Dec.  256. 
See  McMlnn  v.  O'Connor,  27  Cal.  238,  246; 
Moss  v.  Shear,  30  Cal.  467,  474;  Thompson 
y.  McKay,  41  Cal.  221,  231. 

48.  And  failure  to  do  so  renders  evidence 
of  deed  inadmissible. — McMinn  v.  O'Connor, 
27  Cal.  238,  246;  Bagley  v.  Ward,  17  Cal.  121, 
129,    99   Am.    Dec.    256. 

49.  Same— Termination  of  plaintiff's  title. 

— Objection  on  ground  that  another  has  suc- 
ceeded to  plaintiff's  title  must  be  made  by 
defendant  by  supplemental  answer,  and 
can  not  be  made  by  motion  by  defendant. — 
Moss  v.  Shear,  30  Cal.  467,  470;  Barstow  v. 
Newman,  34  Cal.  90;  Hestres  v.  Brennan,  37 
Cal.  S35,  388. 

50.  New  and  independent  cause  of  action 
—la  not  proper  matter  to  set  forth  In  a 
supplemental  complaint,  but  only  such  mat- 
ters as  may  be  consistent  with  and  in  aid 
of  the  case  made  by  the  original  complaint. 
But  It  is  no  objection  to  a  supplemental 
complaint  that  different  or  additional  relief 
is  asked  for,  for  indeed  the  object  of  the 
supplemental  complaint  is  to  obtain  an  ad- 
ditional or  different  relief  without  resort 
to  a  new  action. — Melvin  v.  B.  B.  &  A.  L. 
Stone  Co.,  7  Cal.  App.  324,  326,  94  Pac.  889. 

51.  Operntlon  and  effect— In  general. — By 

filing  supplemental  complaint  and  issuing 
summons  thereon  original  action  becomes 
merged  In  action  as  supplemented  by  addi- 
tion of  parties  and  subject-matter. — Mc- 
Minn v.  Whelan,  2*  Cal.  300,  318. 
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52.  Same— Hew  action  mm  to  bar  of  stat- 
nte. — Action  as  to  new  ground  of  complaint 
set  up  in  supplemental  complaint  must  be 
considered  as  being:  commenced  when  sup- 
plemental complaint  was  filed. — Vale  n  sin  v. 
Valensin,  78  Cal.  106,  109,  14  Pac.  $97. 

58.  Filing:  supplemental  complaint  after 
death  of  defendant  continuing;  the  action 
against  his  representatives,  does  not 
amount  to  commencement  of  new  action  so 
as  to  effect  bar. of  statute  of  limitations. — 
Hibernia  Sav.  &  L.  Soc.  v.  Wackenreuder, 
99  Cal.  508,  509,  84  Pac.  219. 

54.  In  action  to  foreclose  mortgage, 
where  some  of  parties  claiming;  interest  in 
mortgaged  property  were  not  brought  in 
until  supplemental  complaint  was  filed, 
making;  them  parties,  action  as  to  them 
was  commenced  by  filing;  of  supplemental 
complaint,  and  hence  they  were  entitled  to 
plead  statute  of  limitations  irrespective  of 
time  of  commencement  of  original  action. — 
Spauldingr  v.  Howard,  121  Cal.  194,  197,  58 
Pac.  568. 

55.  Same— Not    tmendmeit    to    pleading;, 

and  is  not  so  classified  in  code.  It  leaves 
former  pleading  intact,  while  amendment 
to  pleading  makes  substitute  pleading,  and 
hence  it  is  not  such  pleading  that  order 
refusing  to  allow  it  to  be  filed  is  deemed 
excepted  to  under  section  647,  post. — Gid- 
dings  v.  The  '76  L.  &  W.  Co.,  109  Cal.  116, 
121,  41  Pac.  788. 

86.  Same— Waiver  of  ether  pleas. — Ordi- 
narily plea  of  puis  darrein  continuous  is 
waiver  of  all  former  pleas  when  filed,  not  as 
substitute,  but  by  way  of  supplemental  plea, 
and  so  treated  at  trial,  its  effect  is  not  to 
waive  effect  of  other  pleas. — Thatcher  t. 
Rockwell,  4  Colo.  876,  899. 

57.  Practice— Abandonment  of  applica- 
tion to  Me  supplemental  answer  is  shown 
where  defendant,  after  procuring  an  order 
on  plaintiff  to  show  cause  why  it  should 
not  be  filed,  and  having  it  set  for  hearing, 
failed  to  appear  at  such  hearing. — Wood 
v.  Brush,  72  Cal.  224,  226,  18  Pac.  627. 

88*  Same— Discretion  of  court. — Applica- 
tion to  file  supplemental  answer  is  ad- 
dressed to  sound  legal  discretion  of  court. 
— Harding  v.  Minear,  54  Cal.  502;  Green- 
wood v.  Adams,  80  Cal.  74,  77,  21  Pac.  1134; 
Jacob  v.  Lorenz,  98  Cal.  832,  337,  33  Pac. 
119.  See  Stith  v.  Fullinwider,  40  Kan.  73, 
19  Pac.  314;  Central  Branch  U.  P.  R.  Co.  v. 
Andrews,  41  Kan.  370,  21  Pac.  276;  Wade 
v.  Gould,  8  Ok  la.  690,  59  Pac.  1112. 

59.  But  such  discretion  is  not  arbitrary 
one. — Jacob  v.  Lorenx,  98  Cal.  332,  337,  38 
Pac.  119. 

60.  And  where  supplemental  pleadings 
are  filed  in  compliance  with  order  of  court, 
such  pleadings  will  not  be  ground  of  error, 
unless  it  is  shown  that  there  was  flagrant 
abuse  of  discretion. — Stith  v.  Fullinwider, 
49  Kan,  78,  19  Pac  314* 


81.  Same  —  Incompleteness  an£ 
eteney  1m  supplemental  turner,  in  not  set* 
ting  out  with  particularity  and  fullness: 
matters  sought  to  be  alleged,  is  no  ground 
for  refusal  to  permit  it  to  be  filed  where 
it  contained  substance  of  good  defense. — 
Burnett  v.  Swing,  39  Wash.  45,  sub  nom.; 
Burnett  v.  Kirk,   80  Pac.  855,  856. 

82.  Same— Same— Striking  ont  by  another 
jndge. — Leave  having  been  obtained  of  court 
and  entered  of  record,  and  supplemental 
answer  filed,  such  leave  being  discretionary 
with  court,  another  judge  can  not  order 
such  answer  stricken  from  files  at  subse- 
quent date  because  not  filed  in  that  time. — 
Godding  v.  Colorado  8.  Lb  Co.,  4  Colo.  App. 
14,  34  Pac.  942,  943. 

8S.  Same— Leave  of  eonrt. — Right  to  file 
supplemental  answer  depends  upon  leave 
of  court. — Harding  v.  Minear,  54  Cal.  662, 
506.  See  Goodacre  v.  Skinner,  47  Kan.  675,. 
28  Pac.   705. 

64.  Supplemental  answer,  though  pre- 
sented to  clerk  for  filing,  and  marked  as 
filed,  did  not  become  pleading  In  case  until 
defendant's  motion  permitting  it  to  be  filed 
as  such  pleading  was  granted;  and  leave 
being  refused,  it  never  became  pleading 
and  can  not  be  considered  as  portion  of 
judgment- roll. — Wood  v.  Brush,  72  Cal.  224„ 
226,   18  Pac.  627. 

65.  Where  supplemental  answers  contain 
recitals  that  they  were  made  by  leave  of 
court,  and  they  appear  as  part  of  Judgment- 
roll,  and  transcript  brought  up  by  appel- 
lant, it  will  be  presumed  that  there  was  an- 
order  of  court  allowing  them  to  be  filed. — 
Roper  v.  McFadden,  48  Cal.  346,  848. 

88.     Same— Senrlee  of  supplemental 
plaint. — See,   post,    5  466   and   note. 


87.  Same— Terms  may  bo  Imposed  by 
eonrt  in  granting  application  to  file  supple- 
mental answer,  as  may  be  just  and  proper. 
— Greenwood  t.  Adams,  80  Cal.  74,  77,  21 
Pac.  1134. 

68.  Where  title  sought  to  be  set  up  In 
supplemental  answer  had  been  acquired  un- 
der tax  sale  nearly  two  years  before  com- 
mencement of  action,  it  was  not  abuse  of 
discretion  to  impose  terms  in  granting  leave 
to  file  supplemental  answer  setting  up  such 
recital. — Greenwood  v.  Adams,  80  Cal.  74, 
77,  21  Pac.  1184. 

89.  Same-Tine — In  general. — Hot! on  to 
be  allowed  to  file  supplemental  answer,  set- 
ting up  facts  arising  after  commencement 
of  action,  made  before  hearing  of  demurrer 
to  amended  answer  was  in  time,  and  should 
have  been  allowed. — Grady  t.  Br  am  let,  59 
Cal.   105,   107. 

T8.  Same  'Same— After  reversal  of  fnds- 
ment  on  appeal,  with  directions  that  court 
render  decree  in  accordance  with  views  ex- 
pressed, defendants  are  not  entitled  to  frame 
new  issues  by  filing  supplemental  cross- 
complaint  and  answer. — Keller  ▼.  Lewis,  "$ 
Cal.  466,  469, 
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71.  Judgment  recovered  by  plaintiff  in 
-ejectment,  pending:  appeal  from  action  in 
partition,  can  be  pleaded  after  reversal  of 
judgment  in  partition  proceedings. — Martin 
v.  Walker,  60  Cal.  94. 

78.  Mortgagee  in  action  to  foreclose  me- 
•chanles*  lien  on  mortgaged  premises,  who 
sets  up  in  answer  that  he  has  commenced 
action  to  foreclose  mortgage,  may,  if  he 
obtains  decree  of  foreclosure,  set  such  de- 
cree up  by  supplemental  answer  on  retrial 
of  cause  after  reversal  on  appeal. — Bewick 
-v.  Muir,  83  Cal.  373,  374,  23  Pac.  390. 

78.  Same  —  Same  —  Commencement  e)f 
trial. — Leave  to  file  supplemental  answer 
setting  up  release  of  damages  for  injuries 
■sustained  was  improperly  denied  where  such 


release  was  executed  without  knowledge  of 
defendant's  attorney.  Such  attorney  on 
learning  of  it  presented  petition  to  file  sup- 
plemental answer  as  soon  as  possible, 
though  delayed  until  after  commencement 
of  trial  in  reaching  place  of  trial. — Seehorn 
y.  Big  Meadows  &  B.  W.  R.  Co.,  60  Cal. 
240,  249. 

T4.  Same— Same— Delay  of  more  than  Are 
years  after  entry  of  decree  of  foreclosure 
before  asking  leave  to  file  supplemental 
complaint  to  make  real  holders  of  title 
parties  to  decree  of  foreclosure,  renders 
action  of  court  in  sustaining  demurrer  to 
such  supplemental  complaint  proper. — Hey- 
man  v.  Lowell,  28  CaL  106,  108. 


§  466.    PLEADINGS  SUBSEQUENT  TO  COMPLAINT  MUST  BE  FILED 

AND  SERVED.    All  pleadings  subsequent  to  the  complaint,  must  be  filed  with 

the  clerk,  and  copies  thereof  served  upon  the  adverse  party  or  his  attorney. 

History:    Enacted.  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  301. 


PLEADING   SUBSEQUENT   TO   COM- 
PLAINT—FILING AND  SERVICE. 

1.  Construed  to  be  mandatory  by  its  terms. 

2.  Same — With  other  sections  requires  plead- 

ings to  be  in  writing. 

3.  Amended  complaint — Must  be  served  on  de- 

fendants. 

4.  Defaulting    defendants  —  Must   be    served 

with  amended  complaint. 

5.  Same — Notice  of  election  between  counts. 

43.  Same — Service  on  attorney  before  he  has 
appeared. 

7.  Same — Service  without  service  of  summons. 

8.  Motion  for  change  of  venue. 

9.  Supplemental  complaint. 

1.  Construed  to  be  mandatory  by  Ita 
terms,  and  hence  pleading;  prepared  for 
purpose  of  filing  is  not  pleading  in  fact 
until  it  is  in  fact  filed  and  made  part  of 
record  of  case,  and  notwithstanding;  it  had 
been  served,  if  it  had  not  been  filed  as  di- 
rected within  time  allowed  to  answer,  de- 
fault should  have  been  entered;  and  hence 
though  demurrer  was  served  on  plaintiff  be- 
fore filing  of  motion  for  change  of  venue, 
yet  where  such  demurrer  and  motion  for 
-change  of  venue  were  filed  at  same  time 
motion  did  not  come  too  late  within  provi- 
sions of  section  396,  ante. — Fletcher  v. 
Marflnnis,  136  Cal.  862,  863,  68  Pac.  1015. 


*.  Same— With  other  sections  to  require 
■mil  pleadings  to  be  In  writing;  or  printing:, 
and  to  preclude  party  from  making;  any  oral 
pleading;  whatever  (Harrison  J.,  dissent- 
ing;).— People  ex  rel  Gesford  v.  Superior 
Court  of  San  Francisco,  114  Cal.  466,  475,  46 
Pac.   883. 


8.     Amended    complaint— Must    be    serred 
•on  defendants,  whether  it  materially  affects 


any  one  of  defendants  on  whom  it  is  served 
or  not. — Elder  v.  Spinks,  53  Cal.  298,  294. 

4.  Defaulting;  defendants— Must  be  served 
with  amended  complaint  where  it  consti- 
tutes cause  of  action  against  all  defend- 
ants and  all  were  entitled  to  an  opportunity 
to  answer,  since  it  substantially  vacates  all 
former  pleadings  and  issues  and  opens  de- 
fault on  original  pleading. — Thompson  v. 
Johnson,  60  Cal.  292,  295,  distinguishing  Mc- 
Qary  v.  Pedrorena,  58  Cal.  91,  which  was  a 
case  where  defendant  had  appeared  and  an- 
swered amended  complaint,  and  it  was  held 
that  he  had  no  right  to  object  on  appeal 
that  complaint  as  amended  had  not  been 
served  on  other  defendant,  while  here  de- 
fendant who  was  not  served  objects  and 
appeals. 

5.  Same— Notice  of  election  between 
counts. — Where  plaintiff  was  required  to 
elect  between  different  counts,  it  would  be 
necessary  for  him  to  make  his  election  and 
serve  notice  thereof  on  defendant  and  serve 
him  with  copy  of  complaint  in  its  new  form 
at  such  time. — Willson  v.  Cleaveland,  80  Cal 
192,   199. 

<J.  Same— Service  on  attorney  before  he 
has  appeared  in  case  is  invalid. — Powers  v. 
Braly,  75  Cal.  287,  239,  17  Pac.  197. 

7.  Same— Service  without  service  of 
summons  upon  defendant  or  his  co-defend- 
ants, is  void. — Powers  v.  Braly,  75  Cal.  237, 
239,  17  Pac.  197. 

8.  Motion  for  ehangje  of  venae. — Assum- 
ing that  co-defendants  are  adverse  parties 
as  well  as  defendants,  such  co-defendants 
not  having  been  served,  or  having  appeared 
when  motion  for  change  of  venue  was  filed, 
it  is  not  necessary  that  they  be  served  with 
such  motion,  and  where  they  voluntarily 
appeared  at  heariner  of  such  motion  they 
had   actual   notice,   and   hence   waived   any 
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previous  service  of  moving-  papers. — Wood, 
Curtis  &  Co.  v.  Herman  Min.  Co.,  139  Cal. 
713,  717,  73  Pac.  688. 

0.  Supplemental  complafat  should  be 
served  upon  defendant  after  It  is  filed, 
though  it  was  filed  by  permission  of  court 
after  notice,  to  which  was  attached  copy  of 


supplemental  complaint  that  upon  certain 
day  he  would  ask  leave  of  court  to  file  such 
complaint,  had  been  given. — Galliano  v. 
Kllfoy,  94  Cal.  86,  88,  19  Pac.  416. 

As  to  supplemental  complaint,  generally. 
see,  ante,  |  464  and  note. 


CHAPTER  Vm. 

VABIANCE— MISTAKES  IN  PLEADINGS  AND  AMENDMENTS. 


$  469.     Material  variance,  how  provided  for.      fi  474. 
1 470.     Immaterial    variance,    how    provided 

for.  { 475. 

§  471.     What  not  to  be  deemed  a  variance. 
5  472.     Amendments  of  course,  and  effect  of      |  476. 

demurrer. 
$  473.     Amendments  by  the  court.    Enlarging 

time  to  plead,  and  relieving  from 

judgments,  etc. 


Suing  a  party  by  a  fictitious  name, 
when  allowed. 

No  error  or  defect  to  be  regarded  un- 
less it  affects  substantial  rights. 

Time  to  amend  or  answer  after  de- 
murrer, running  of. 


§469.    MATERIAL  VARIANCE,  HOW  PROVIDED  FOR.     No  variance 

between  the  allegation  in  a  pleading  and  the  proof  is  to  be  deemed  material, 

unless  it  has  actually  misled  the  adverse  party  to  his  prejudice  in  maintaining 

his  action  or  defense  upon  the  merits.    Whenever  it  appears  that  a  party  has 

been  so  misled,  the  court  may  order  the  pleading  to  be  amended,  upon  such 

terms  as  may  be  just. 

History:     Enacted  March  11,  1872,  founded  upon  $579  of  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  302. 


VARIANCE— MATERIAL— PRACTICE. 

I.  In  General,  1-3. 

II.  Material  Variance,  4-18. 

[II.  Objection  Because  of  Variance — Con- 
sideration of — Waiver,  19-29. 

IV.  Permitting  Amendment,  30-42. 

V.  What  Variances  May  Be  Disregarded 
as  Immaterial,  43-64. 

I.  In  General. 

1.  Doctrine     of    variance  —  Has    been 

greatly  mitigated. 

2.  In  consolidated  action — Under  section 

1195,  post. 

3.  Review   on   appeal — Rule  as   to   suffi- 

ciency of  pleadings. 

II.  Material  Variance. 

4.  As  to  balance  due  on  account. 

5.  As  to  bill. 

6,  7.  As  to  contracts. 

8.  As  to  establishment  of  partnership. 

9.  As  to  fraud. 
10.  As  to  note. 

II.  As  to  partnership  contract. 

12.  As  to  possession  in  replevin. 

13.  As  to  promise. 

14.  As  to  purchase  of  shares  of  stock. 


15.  As  to  quieting  title. 

16.  As  to  water-rights; 

17.  Illustrations  of  material  variances. 

18.  Plaintiff  must  recover,  how. 

m.  Objection  Because  op  Variance — Con- 
sideration of — Waiver. 

19-  21.  Variance  may  be  taken  advantage  of, 
how. 

22.  Same — Ground   for  nonsuit. 

23.  Same — Motion  for  nonsuit,  when  prop- 

erly overruled. 

24.  Same — What  can  not  be  considered  on 

motion  for  nonsuit. 

25-  28.  Question  of  variance  can  not  be  raised 
for  first  time  on  appeal. 

29.  Waiver  of  objection. 

IV.  Permitting  Amendment. 

30.  Amendment  —  In    general  —  Duty    of 

court. 

81.  Same — Same — Duty  of  person  who  ob- 

jects on  ground  of  variance. 

82.  Same — Same — Fact  of  variance  to  be 

shown  to  court. 

33.  Same — Same — On  terms. 

84,  35.  Same — Of  complaint — By  leave  of  su- 
preme court. 

86.  Same — Same — To  conform  to  evidence. 
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87-39.  Same — Same — To  meet  variance. 

40.  Same — To   obviate  objection  of  vari- 

ance. 

41.  Same — Of  answer,  when  proper. 

42.  Notice  of  amendment. 

V.  What  Vakiances  Mat  Bi  Disregarded 
as  Immaterial. 

43,  44.  As  to  general]} . 

45.  Accounting — Agreement  to  pay  values 

assessed. 

46.  Acknowledgment  of  mortgage  debt. 

47.  Action   by   judgment-creditors — Under 

section  720,  post — Variance. 

48.  Balance  due  on  account. 

49.  Contract  and  agreement  of  arbitration. 

50.  Contract  by  law  firm. 

51.  Conversion  of  sheet  tin. 

52.  Evidence  that  party  has  not  been  mis- 

led. 

53,54.  Finding  for  less  than  declared  on. 

55, 56.  Immaterial    variances    will    be    disre- 
garded. 

57.  Insurance  on  property. 

58.  Negligent  starting  of  car. 

59.  Note  made  by  corporation* 

60.  Beduced  rents. 

61.  Beformation  of  deed  for  mistake. 

62.  Value  of  water-right. 

63.  Variance  not  prejudicial. 

64.  Variances  which  do  not  mislead. 
See,  also,  post,  8  470  and  note. 

L     IN  GENERAL. 

1.  Doctrine  of  variance— -Haa  been  te*+*t\y 
mitigated  in  Its  application  by  English 
statutes,  and  in  this  state  by  provisions  of 
this  code.  But  former  operated  only  by 
providing  for  amendments,  and  latter,  nomi- 
nally, in  same  way,  though  also  modifying: 
rules  of  evidence.  Otherwise,  doctrine  re- 
mains unaffected  and  is  indeed  recognized 
and  affirmed  by  curative  statutes  them- 
selves. Rule,  therefore,  is  same  under  our 
system  of  practice  as  at  common  law,  ex- 
cept In  so  far  as  consequences  of  variance 
may,  under  statute,  be  obviated  at  trial. — 
Higrgrlns  v.  Graham,  143  Cal.  131,  134,  76 
Pac.  898. 

Aa  <•  variance  and  fallare  of  proof,  see, 

post,   |  471  and  note. 

2.  la  consolidated  action— Under  aectlon 
1198,  post,  although  the  plaintiff  set  forth 
distinct  causes  of  action,  a  single  judgment 
way  be  properly  made  and  entered. — Nord- 
strom v.  Corona  City  Water  Co.,  155  Cal. 
206,   209,  100  Pac.   242. 

3.  Review  an  appeal— -Rule  aa  to  ensa- 
elency  of  pleadlnga. — Where  the  sufficiency 
of  the  pleadings  to  raise  a  particular  issue 
is  not  questioned,  and  such  issue  is  proved 
and  found  as  though  properly  and  suffi- 
ciently  raised,    the   party   who   would   have 


demurred  or  objected  at  the  trial  will  not  be 
heard  on  appeal  to  claim  that  the  finding 
was  outside  the  issues. — *Rutz  v.  Obear,  16 
Cal.  App.  437,  115  Pac.  67. 

II.     MATERIAL  VARIANCE. 

4*  Aa  to  balance  dne  oa  account. — Under 
complaint  alleging:  balance  due  on  "a 
mutual,  open,  or  current  account"  for  per- 
sonal property  sold  and  delivered  by  plain- 
tiff to  defendant,  there  can  be  no  recovery 
under  special  contract,  balance  not  consti- 
tuting an  item  in  such  account. — Hopkins 
v.  Orcutt,  51  Cal.  537,  538. 

5.  Aa  ta  bill. — If  declaration  describes 
bill  sued  on  as  payable  to  order  of  "Adams 
&  Co.,"  whereas  bill  introduced  in  evidence 
is  payable  to  order  of  Lydia  B.  Farmer, 
there  is  variance,  which  ought  to  be  taken 
advantage  of  by  objection  to  evidence  when 
offered,  or  moving  for  nonsuit. — Farmer  v. 
Cram,  7  Cal.  135,  136. 

0.  Am  to  contracts. — Plaintiff  declaring 
upon  written  contract,  entered  into  between 
himself  and  "Bradley  &  Co.,"  can  not  re- 
cover against  corporation  by  name  of 
"Bradley,  Berdan  &  Co.,"  as  contract  was 
not  made  by  it. — Morrison  v.  Corp.  of  Brad- 
ley, etc.,  5  Cal.  603,  504. 

7.  Cause  of  action  consisting  of  defend- 
ant's agreement  to  pay  plaintiff  certain  sum 
of  money  if  latter  would  procure  purchaser 
who  would  agree  to  buy  defendant's  land  at 
price  named  is  not  sustained  by  evidence 
that  plaintiff  found  purchaser  who  agreed 
to  buy  if  defendant  would  lease  land  and 
pay  rent  therefor  for  three  years  subse- 
quent to  conveyance. — Masten  v.  Grifflng,  33 
Cal.  Ill,  115,  116. 

8.  Aa  to  establishment  of  partner** la. — 

In  action  brought  to  establish  partnership, 
to  decree  its  dissolution,  and  for  an  ac- 
counting of  partnership  affairs,  plaintiff 
must  prove  main  issue  joined,  existence  or 
non-existence  of  partnership.  He  is  not  en- 
titled to  such  relief  upon  proof  of  mere  ten- 
ancy in  common,  where  pleadings  present 
no  question  in  regard  to  cotenancy  of  those 
not  partners,  or  in  respect  to  liability  of 
cotenants  as  such. — Noonan  v.  Nunan,  76 
Cal.  44,  49,  18  Pac.  98. 
See  par.   11,  this  note. 

9.  Aa  to  fraud. — Plaintiff's  allegation  of 
actual  fraud  is  not  sustained  by  proof  of 
mistake. — Mercier  v.  Lewis,  39  Cal.  532,  535. 

10.  Aa  to  note. — Evidence  of  note  signed 
by  H.  V.  McKInley  and  C.  Campbell  &  Co., 
will  not  sustain  declaration  upon  note  made 
by  one  McKInley  and  one  Campbell.  Vari- 
ance is  important  and  fatal.  —  Cotes  v. 
Campbell,  3  Cal.  191. 

11.  Aa  to  partnership  contract. — Proof 
of  partnership  contract  can  not  sustain 
allegations  of  an  individual  contract.  Alle  • 
gations  and  proofs  offered  under  them  must 
correspond.     Partnership  transaction  is  not 
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transaction    of   individual    copartners. — Mc- 
Cord   v.   Seale,   66  Cal.   262,   264. 
See  par.  8,  this  note. 

12.     A*     to     possession     la     replevin.  —  A 

plaintiff  in  replevin  can  not  treat  defendant 
as  in  possession  for  purpose  of  suing  him, 
and  then  recover  judgment  against  him  on 
ground  that  after  all  he  was  not  in  pos- 
session.— Hawkins  v.  Roberts,  46  Cal.  38,  42. 

12.  A»  to  promise. — Averment  of  promise 
to  "The  Christian  College  of  the  State  of 
California"  is  not  supported  by  proof  of 
promise  to  the  "Finance  Committee,  to  be 
elected  hereafter  by  the  Christian  Church  of 
Santa  Rosa." — Christian  College  v.  Hand  ley, 
49   Cal.   347,   860. 

14.  As  to  purchase  of  shares  of  stock.— 

Where  complaint  avers  that  defendant,  as 
plaintiff's  agent,  purchased  certain  shares 
of  stock  in  a  designated  company,  but  proof 
is  that,  as  such  agent,  he  purchased  for 
plaintiff  certain  agreements  of  syndicate  to 
purchase  shares  of  stock,  there  is  plain  case 
of  material  variance. — Sommers  v.  Smith, 
90  Cal.   260,  861,   27  Pac  208. 

15.  As  to  qnleting  title. — Complaint  to 
quiet  title,  counting  upon  title  alone,  is 
not  supported  by  evidence  of  prior  posses- 
sion insufficient  to  make  title  under  statute 
of  limitations. — McGrath  v.  Wallace,  86  Cal. 
622,  626,  24  Pac.  793. 

16.  As  to  water-rights. — Plaintiff  can  not 
recover  upon  unpleaded  theory  Inconsistent 
with  his  complaint.  Thus,  where  his  allega- 
tion is,  in  effect,  that  he  acquired  certain 
water-rights  by  purchase  from  defendant, 
for  which  purchase  his  labor  was  considera- 
tion, he  can  not  ignore  purchase  theory 
and  claim  title  to  undivided  portion  of  ditch 
by  virtue  of  having  created  it  by  same  labor 
that  is  alleged  to  have  been  consideration 
for  purchase. — Hayes  v.  Fine,  91  Cal.  391, 
899,  27  Pac.  772. 

IT.     Illustrations  of  material  variances*— 

Gray  v.  Farmers'  E.  Bank,  106  Cal.  60.  63, 
38  Pac.  619;  Fox  v.  Hale  &  N.  S.  M.  Co.,  108 
Cal.  369,  428,  41  Pac.  308;  Lindley  v.  Fay, 
119  Cal.  239,  244,  61  Pac.  333. 

18.  Plaintiff  must  recover,  if  at  all,  upon 
cause  of  action  set  out  in  his  complaint, 
and  not  upon  some  other  which  may  be 
developed  by  proofs. — Mondran  v.  Ooux,  61 
Cal.  161,  153. 

III.     OBJECTION    OF    VARIANCE  —  CON- 
SIDERATION OF— WAIVER. 

It*.     Variance  may  be  taken  advantage  of 

either  by  objecting  to  admissibility  of  evi- 
dence or  by  motion  for  nonsuit. — Elmore  v. 
Elmore,  114  Cal.  616,  521,  46  Pac.  468. 

20.  If  it  be  true  that  cause  of  action 
shown  by  evidence  is  somewhat,  but  not 
radically,  different  from  that  stated  in  com- 
plaint, objection  of  variance  should  be  pre- 
sented either  by  specific  objection  to  evi- 
dence,  or  by   motion   for  nonsuit   on   that 
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particular  ground.— Eversd  on  v.  Mayhew,  8$ 
Cal.   1,  8,  21  Pac.  431,  24  Pac.  882. 

21.  The  rule  generally  is  that  where  a 
variance  is  claimed  it  should  be  claimed  at 
the  trial,  and  the  objection  can  not  be  raised 
for  the  first  time  on  appeal. — Mercantile 
Trust  Co.  v.  Doe,  26  Cal.  App.  246,  146  Pac. 
692. 

22.  Same— Gronad  for  nonsuit. — Material 
variance  between  contract  as  alleged  and 
proved  Is  ground  of  nonsuit,  unless  plain- 
tiff obtains  leave  to  amend  his  complaint 
so  as  to  make  It  conform  to  proofs. — Tom- 
llnson  v.  Monroe,  41  Cal.  94,  96. 

28.  Same  —  Motion  for  nonsnlt,  when 
properly  overrnled. — Motion  for  nonsuit  on 
ground  of  variance  of  names  is  properly 
overruled,  in  action  on  recognizance,  where 
it  appears  that  accused  was  named  "Martin" 
in  the  indictment,  and  "Mar tines"  in  recog- 
nizance, and  it  is  shown  by  testimony  that 
person  who  was  held  to  answer  by  latter 
name  was  Indicted  by  former  name. Peo- 
ple v.  Baton,  41  Cal.  667,  660. 

24.  Same— What  eaa  not  bo  considered 
on  motion  for  nonsnlt. — "Serious  variance" 
claimed  to  exist  between  evidence  of  plain- 
tiff and  his  principal  witness  can  not  be 
considered  on  motion  for  nonsuit. — Wasser- 
mann  v.  Sloss,  117  Cal.  426,  438,  59  Am.  St. 
Rep.  209,  38  L.  R.  A.  176,  49  Pac.  666. 

2B.  (fcnestlon  of  variance  can  not  no 
raised  for  first  time  on  a:»:»t»nl  where  no 
objection  was  made  in  court  below  on  that 
ground. — Bell  v.  Knowles,  45  Cal.  198,  194; 
Knox  v.  Higby,  76  Cal.  264,  268,  18  Pac.  SSI- 
Bode  v.  Lee,  102  Cal.  583,  587,  36  Pac.  936; 
Baxter  v.  Hart,  104  Cal.  344,  846,  37  Pac.  941; 
Swamp  Land  Dist.  v.  Glide,  112  Cal.  86,  91,  44 
Pac.  461;  Barrell  v.  Lake  View  L.  Co.,  122 
Cal.  129,  132,  54  Pac.  594. 

26.  Objection  on  ground  of  variance  can 
not  be  taken  for  first  time  in  supreme  court 
where  no  objection  was  made  to  evidence 
when  offered  and  no  motion  waa  made  to 
strike  out  testimony. — Yik  Hon  v.  Spring 
Valley  W.  W.,  65  Cal.  619,  620,  4  Pac.  666. 

27.  Objection  that  there  is  material  Yari- 
ance  between  pleading  and  finding  can  not 
be  made  for  first  time  in  supreme  court, 
where  no  objection  was  made  to  introduc- 
tion of  evidence  on  ground  of  variance  in 
court  below,  and  plaintiff  waa  thereby  de- 
prived of  an  opportunity  to  amend  his 
complaint  to  obviate  objection  of  variance. 
—Holt  v.  Holt,  120  Cal.  67,  78,  62  Pac  119. 

28.  Point  that  contract  found  by  court 
was  not  contract  sued  upon,  and  was  out- 
side of  issues  in  case,  can  not  be  raised  for 
first  time  in  appellate  court  where  parties 
went  to  trial  without  making  any  objection 
that  issue  tried  was  improperly  made  by 
pleadings. — Dobbs  v.  Purington,  186  Cal  70 
72,  68  Pac.  323.  * 

2t.  Waiver  of  objection. — Objection  that 
there  Is  variance  between  pleadings  and 
proof    is    waived   unless   such    objection    la 
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specifically  made  (Beatty,  C  J.,  dis.  op.).—      of    issue,    and    judgment    against    him    can 


Davey  v.  Southern  Pac.  Co.,  116  Cal.  326,  832, 
48  Pac.   117. 

IV.     PERMITTING  AMENDMENT. 

As  to  permitting  ameidment,  and  as  to 
amendments,  see,  post,  8  478  and  note  pars. 
567-746. 

50.  Aueidment  —  la  general  —  Duty  of 
court. — If  party  objects  on  ground  of  vari- 
ance between  pleadings  and  proof,  and  it 
appears  that  he  has  been  misled,  it  then 
becomes  duty  of  court  to  order  an  amend- 
ment  on  such  terms  as  may  be  just  (Beatty, 
C.  J.,  dis.  op.). — Davey  v.  Southern  Pac.  Co., 
118  Cal.  826,  883,  48  Pac.  117. 

51.  Same— Same— Duty  of  person  who 
objects  oa  around  of  variance. — A  person 
who  objects  on  ground  of  variance  between 
allegations  and  proofs  offered  should  make 
point  at  time,  so  that  if  it  is  well  taken 
court  may  allow  an  amendment  of  com- 
plaint.—Knox  v.  Hlgby,  76  Cal.  264,  268,  18 
Pac.  381. 


Same— Same— Fact  of  variance  to  bo 
shown  to  court. — When  material  variance 
has  occurred  by  which  adverse  party  has 
been  actually  misled  to  his  prejudice,  in 
maintaining  his  action  or  defense  upon  mer- 
its, that  fact  should  be  shown  to  satisfac- 
tion of  court  in  order  that  pleadings  may 
be  amended  upon  such  terms  as  shall  be 
juat. — Dodd  A  Co.  v.  Denny,  6  Ore.  166,  168. 

53.  Snme— Same— On  terms  may  be  al- 
lowed under  this  section;  amendment  with- 
out terms  under  section  470,  post. — Hed- 
strom  v.  Union  Trust  Co.,  7  Cal.  App.  278, 
283,  94  Pac.  386. 

54.  Same— Of  complaint— By  leave  of  su- 
preme court. — Where  an  action  is  brought 
on  policy  of  insurance,  and  plaintiff  assumes 
to  state  contract  sued  on  according  to  its 
legal  effect,  without  setting  it  out  in  haec 
verba,  he  can  not  be  permitted  to  give  in 
evidence,  in  support  of  his  complaint,  a  con- 
tract legal  effect  of  which  is  essentially  dif- 
ferent. The  allegata  and  probata  must  cor- 
respond. Where  policy  is  at  fatal  variance 
with  allegations  of  complaint,  supreme 
court  will,  in  proper  case,  reverse  judg- 
ment and  remand  cause  with  leave  to  plain- 
tiff to  amend  his  complaint. — Clark  v.  Phoe- 
nix Ins.  Co.,  36  Cal.  168,   178,  179. 

35.  Where  complaint  has  good  cause  of 
action,  but  it  is  defectively  stated,  supreme 
court  may,  upon  reversing  judgment,  direct 
superior  court  to  permit  plaintiff  to  amend 
his  complaint  to  conform  to  proofs  and  find- 
ings.— Bryan  v.  Tormey,  84  Cal.  126,  181, 
24  Pac.  819. 

86.  Same  —  Same  —  To  conform  to  evi- 
dence.— If  complaint  is  for  goods  sold  to 
two  defendants  jointly,  and  defendants  an- 
swer separately,  each  denying  all  allega- 
tions of  complaint,  and  court  finds  that 
goods  were  sold  to  one  defendant  and  ren- 
ders judgment  against  him,  findings  as  to 
hi 3  separate  liability  are  altogether  outside 


not  be  sustained;  but  complaint  may  be 
amended  on  trial  to  make  It  conform  to 
evidence,  and.  upon  case  being  remanded, 
such  amendments  may  be  allowed  as  to 
court  may  seem  just,  but  issue  .can  not  be 
changed  in  supreme  court. — Dobbs  v.  Pur- 
lngton   (Cal.  Aug.  8,   1901),  66  Pac.  1091. 

ST.     Same— Same— To    meet    variance. — A 

complaint  which  avers  performance  of  a 
contract  by  the  plaintiff  is  not  sustained  by 
evidence  that  the  defendant  waived  per- 
formance. In  such  case,  however,  the  court 
may,  in  the  interest  of  justice,  allow  an 
amendment  of  the  complaint  to  conform  to 
the  proofs. — Flickinger  v.  Wrenn  Invest- 
ment Co.,  172  Cal.  132,  166  Pac.  627. 

38.  The  court  has  the  right  and  power 
to  allow  an  amended  complaint  to  be  filed 
to  conform  with  the  proof,  even  after  sub- 
mission of  the  cause. — Sweet  v.  Richvale 
Land  Co.,  29  Cal.  App.  Ill,   164   Pac.   608. 

39.  An  amendment  may  always  be  made 
to  conform  to  the  proof,  provided  the  cause 
of  action  is  not  thereby  changed. — Koch  v. 
Wllcoxon,  30  Cal.  App.  617,  168  Pac.  1048. 

40.  Same— To  ohvlatc  objection  of  vari- 
ance.— If  complaint  against  an  insurance 
company  states  cause  of  action  upon  an  un- 
conditional contract,  but  plaintiff  intro- 
duces contract  in  evidence  in  support  of 
such  cause  of  action,  which  contract  limits 
liability  of  defendant  to  certain  losses, 
court  may  on  trial  permit  complaint  to  be 
amended  so  as  to  obviate  objection  of  vari- 
ance.— Clark  v.  Phoenix  Ins.  Co.,  36  CaL  168, 
175. 

41.  Same— Of   answer,    when    proper. — If 

simple  assignment  Is  alleged  in  complaint, 
but  proof  shows  contract  concerning  lateral 
agreement,  there  is  variance  between  plead- 
ing and  proof,  but  not  of  such  character  as 
to  mislead  defendant,  and  it  is  therefore 
immaterial;  but  defendant  should  be  al- 
lowed, if  advised,  to  amend  his  answer.— 
Cobb  v.  Doggett,  142  Cal.  142,  144,  76  Pac 
785. 

42.  Notice  of  amendment. — It  would  be 
an  idle  act  to  require  notice  to  defendants 
of  amendment  of  complaint  to  conform  to 
the  evidence,  it  being  stipulated  that  the 
allegations  of  the  amendment  should  be 
deemed  denied. — Ram b 02  v.  Stansbury,  13 
Cal.   App.   649,   654,   110  Pac.   472. 

V.     WHAT   VARIANCES   MAY    BE   DISRE- 
GARDED   AS    IMMATERIAL. 

As  to  Immaterial  variance,  see,  post,  |  470 
and  note,  and  8  475  note  par.  146. 

That  Immaterial  errors  or  defects  arc  to 
be  disregarded  on  appeal*  see,  post,  |  475 
and  note. 

43.  As  to  generally. — The  variance  be- 
tween allegations  and  proof  is  not  fatal 
where  the  complaint  alleges  the  contract 
as  written;  while  the  evidence  shows  an 
oral   agreement,  the   plaintiff   being  driven 
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to  parol  evidence  by  the  ruling:  of  the  court 
excluding:  the  contract  as  alleged. — Otten  v. 
Spreckels.  24  Cal.  App.   251,  141  Pac.  224. 

44.  There  is  no  fatal  variance  between 
the  pleadings  and  the  proof  in  an  action 
on  an  assigned  order  for  the  payment  of 
money  because  the  complaint  alleges  that 
the  maker  of  the  order  was  personally  al- 
lowed the  fees  whereas  the  proof  shows 
that  the  same  was  allowed  to  the  executor. 
— Barlow  v.  Lande,  26  Cal.  App.  424,  147  Pac. 
231. 

45.  Accountings— Agreement  to  pay  val- 
ves assessed. — If  cause  of  action  set  out  in 
complaint  seems  to  be  simply  for  an  ac- 
counting: between  persons,  and  neither  a 
prior  agreement  for  arbitration  nor  the 
award  is  pleaded  and  cause  of  action  proved 
and  found  is  agreement  of  defendant  to  pay 
values  of  property  received  by  him  as  same 
should  be  assessed,  there  is  manifestly  vari- 
ance between  complaint  and  proofs  offered, 
and  such  proofs  should  be  excluded  or  the 
complaint  be  amended  to  conform  to  them. 
Nor  is  the  error  cured  by  subsequent  amend- 
ment which  pleads  only  so  much  of  agree- 
ment and  award  as  relate  to  damage.  Ordi- 
narily, therefore,  such  an  error  would  be 
ground  for  reversal;  but  where  there  is  no 
dispute  about  facts,  which  are  all  before 
court,  and  only  question  involved  is  as 
to  values  assessed,  it  is  clear  that  error  is 
not  prejudicial,  and  variance  may  be  disre- 
garded.— Foster  v.  Carr,  .135  Cal.  83,  37,  67 
Pac.  43. 

40.     Acknowledgment    of    mortgage    debt. 

— When  a  complaint  alleged  that  the  "de- 
fendants did  acknowledge  to  plaintiff  in 
writing  said  indebtedness  to  plaintiff  and 
said  mortgage/'  and  the  only  proof  of  such 
allegation  was  a  letter  signed  by  one  of  de- 
fendants, the  variance  could  not  have  mis- 
led the  writer  of  the  letter  to  her  preju- 
dice, and  as  to  her  it  was  not  a  variance.— 
Fielding  v.  Her,  89  Cal.  App.  659,  179  Pac 
519. 

47.  Action  by"  judgment-creditors— Under 
section  72a,  post— Variance. — Where  the 
complaint  alleged  judgment  in  a  specified 
sum,  proof  of  several  judgments  for  the 
several  plaintiffs,  aggregating  such  sum  is 
not  a  material  variance,  and  could  not  pos- 
sibly have  misled  the  garnishee  to  his 
prejudice. — Nordstrom  v.  Corona  City  Water 
Co.,  155  Cal.  210,   100  Pac   242. 

48.  Balance  dae  on  account, —  Where 
plaintiff  sues  for  balance  alleged  to  be  due 
him  on  an  account,  there  is  variance  be- 
tween pleadings  and  finding  where  it  is  al- 
leged in  amended  cross-complaint  that  de- 
fendant was  damaged  in  certain  sum,  being 
value  of  use  of  an  air-compressor  in  condi- 
tion it  was  prior  to  transformation  of  It  by 
plaintiff,  by  which  It  was  rendered  worth- 
less, and  finding  is  that  his  damage  was 
for  money  expended  for  railroad  freight, 
cost  of  hauling  material,  brick,  and  for 
labor  used  In  transforming  compressor  and 
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for  cost  of  restoring  it  to  its  original  condi- 
tion; but,  as  defendant  was  not  actually 
misled  to  his  prejudice  in  maintaining  his 
defense  upon  merits,  such  variance  will  not 
be  regarded  as  material. — Abner  Doble  Co. 
T.  Keystone  Con.  If.  Co.,  145  Cal.  490,  494, 
78  Pac   1050. 

4t.  Contract  and  agreement  of  arbitra- 
tion.— Where  name  of  certain  person  is  men- 
tioned as  party  to  contract  of  arbitration 
involved  in  suit,  while  in  the  agreement 
to  arbitrate  filed  in  court  the  name  of  such 
person  does  not  appear,  there  is  a  variance, 
but  as  It  does  not  go  as  to  measure  of 
defendant's  liability,  but  rather  as  to  iden- 
tity of  subject-matter  upon  which  that  lia- 
bility is  founded,  it  will  be  disregarded  as 
immaterial. — Clark  v.  Chapman,  98  Cal.  110, 
114,  32  Pac  812,  33  Pac  750. 

5t*.  Contract  by  law  firm. — Where  com- 
plaint alleges  full  performance  of  contract 
by  members  of  law  firm,  but  evidence  upon 
part  of  plaintiff  tends  to  show  perform- 
ance by  members  of  such  law  firm  of  all 
services  contemplated  by  contract,  except  in 
relation  to  certain  suit,  as  to  which  there 
was  waiver  of  performance  by  defendant, 
variance  is  not  material,  and  should  be  dis- 
regarded where  it  is  apparent  from  record 
that  defendant  was  not  misled  thereby. — 
Carter  v.  Baldwin,  96  Cal.  475,  478,  30  Pac. 
695. 

51.  Conversion  of  sheet  tin.— In  action  of 
fraud  for  conversion  of  certain  boxes  of 
sheet  tin  if  plaintiffs  are  limited  at  trial 
by  their  complaint  to  establishing  single 
conversion  of  tin,  testimony  in  support  of 
their  complaint  which  shows  that  tin  for 
which  they  sued  had  been  received  at  dif- 
ferent times,  would  create  a  variance,  but 
if  defendants  were  not  misled  by  Its  intro- 
duction, such  variance  would  be  disregarded 
as  immaterial.— Bode  v.  Lee,  102  Cal.  683 
587,  26  Pac   936. 

53.  Evidence  that  party  fens  not  seen 
misled. — There  can  be  no  better  evidence 
that  party  has  not  been  misled  to  his 
prejudice  by  variance  in  proof  than  is  af- 
forded by  his  failure  to  object  to  it  on  that 
ground.  His  failure  to  object  is  tacit  admis- 
sion that  he  will  not  be  prejudice*,  and 
makes  it  duty  of  court,  under  this  section, 
to  disregard  variance  as  immaterial  (Beatty. 
C.  J.,  dis.  op.).— Davey  v.  Southern  Pac! 
Co.,  116  Cal.  325,  833,  48  Pac.  117. 

58.     Finding  for  less  than  declared  on. 

When  the  amount  claimed  in  the  complaint 
is  larger  than  the  amount  due,  it  is  not 
necessarily  a  variance,  and  if  the  difference 
has  not  been  such  as  to  mislead  the  defend- 
ant, to  his  prejudice  it  will  be  deemed  im- 
material and  will  not  operate  to  over- 
throw the  judgment — Howard  v.  D.  W 
Hobson  Co.,  38  Cal.  App.  446,  176  Pac  716. 

54.  Where  the  allegations  of  the  com- 
plaint and  the  proof  did  not  lie  in  kind,  but 
in  quantity  and  degree,  there  was  not,  in 
contemplation  of  law,  such  a  variance  as 
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justified  reversal  on  appeal. — Gibson  v.  Mc- 
Reynolds,   175  Cal.   263.   165  Pac.   921. 

58.  Immaterial  variances  will  be  disre- 
garded on  appeal  as  not  affecting  substan- 
tial rights  of  parties. — Carter  v.  Rhodes, 
135  Cal.  46,  48,  66  Pac.  985;  Miller  v.  Bal- 
lerino,  135  Cal.  566.  568,  67  Pac.  1046,  68 
Pac.  600. 

56.  Immaterial  variance  between  allega- 
tions of  complaint  and  proof  offered  in 
their  support,  and  which  is  not  prejudicial, 
should  be  disregarded  on  appeal. — Vulcan 
Iron  Works  v.  Burrell  Const.  Co.,  89  Wash. 
319,   81   Pac.   836,   838. 

57.  Insurance  ob  property. — In  action  to 
recover  for  insurance  on  property  de- 
stroyed by  fire,  where  complaint  alleged 
promise  to  pay  at  specified  date,  and  finding 
is  to  like  effect,  with  addition  that  it  states 
condition,  to  wit,  that  certain  proofs, of  loss 
were  to  be  prepared  and  served,  omission 
to  plead  fact  that  payment  was  to  follow 
proofs,  does  not  constitute  such  variance 
between  pleading  and  finding  as  could  in 
any  way  have  misled  defendant,  or  deprive 
It  of  full  preparation  to  make  its  defense 
to  variance,  and  must,  therefore,  be  re- 
garded as  immaterial. — Holt  v.  Holt.  120 
Cal.   67,   72,   52   Pac   119. 

58.  Negligent  starting  of  ear. — In  an  ac- 
tion for  personal  injuries  by  a  passenger 
against  a  street-car  company,  where  the 
complaint  alleged  that  plaintiff  was  thrown 
from  the  car  by  the  negligent  starting  of 
the  car,  being  on  the  steps  and  in  the 
act  of  alighting  therefrom,  and  the  proof 
and  findings  that  the  car  was  started  negli- 
gently before  plaintiff  reached  the  steps, 
that  believing  the  car  at  rest  she  attempted 
to  leave  the  car,  and  was  thrown  to  the 
pavement,  there  was  no  such  variance  as 
could  have  misled  defendant  or  as  would 
justify  a  reversal  of  the  judgment  for 
plaintiff. — Poak  v.  Pacific  Electric  Ry.  Com- 
pany, 177  Cal.  190,  170  Pac.  159. 

59.  Note  made  by  corporation. — In  action 
against  stockholders  to  recover  on  promis- 
sory note,  made  by  corporation,  where  com- 


plaint alleges  that  note  was  given  for 
money  borrowed,  but  answer  shows  that  it 
was  given  for  an  original  indebtedness  of 
corporation,  for  which  stockholders  sued 
are  liable,  there  is  variance,  but  it  will 
be  disregarded  as  Immaterial  where  de- 
fendants could  not  have  been  misled  to  their 
prejudice. — Herman  v.  Hecht,  116  Cal.  553, 
559,   48  Pac.   611. 

60.  Rednced  rent^- Variance  In  proving 
reduced  rent  without  pleading  an  agree- 
ment of  reduction,  might  have  been  vari- 
ance, but  as  it  could  not  have  misled 
defendant  to  his  prejudice,  it  Is  to  be  dis- 
regarded.— California  A.  C.  M.  E.  Church  v. 
Seltz,  74  Cal.  287,  297,  15  Pac.  839. 

01.     Reformation   of  deed   for  mistake. — 

In  action  brought  to  reform  deed,  where 
complaint  avers  "mutual"  mistake,  while 
findings  are  that  the  mistake  was  that  of 
plaintiff,  and  that  one  of  defendants  knew 
of  such  mistake  at  time,  there  is  variance, 
but  not  such  one  as  to  actually  mislead  ad- 
verse party  to  his  prejudice,  and  will  be 
disregarded.— Holt  v.  Holt,  120  Cal.  67,  69,  62 
Pac.  119. 

62.  Value  of  water-right. — In  action  to 
recover  value  of  water-right  pertinent  to 
land  purchased  by  plaintiff  from  defendant 
and  conveyed  away  by  latter  before  execu- 
tion of  deed,  where  there  is  no  reference  in 
complaint  to  deed,  this  defect  may  be  sup- 
plied by  express  allegations  of  answer,  and 
if  the  deed  itself  is  put  in  evidence  by  de- 
fendant Us  introduction  can  not  in  any  way 
be  prejudicial  to  him,  and  variance,  if  any, 
may  be  disregarded. — Lyles  v.  Perrln,  134 
Cal.  417,  418,  66  Pac.  472. 

63.  Variance  not  prejudicial.  —  Where 
variance  can  not  in  any  way  be  prejudicial 
to  defendant,  it  may  be  disregarded. — Lyles 
v.  Perrin,  184  Cal.  417,  418,  66  Pac.  472. 

64.  Variances    which    do    not    mislead. — 

Variance,  if  it  exists  at  all,  is  immaterial 
where  it  does  not  mislead  defendant  to  his 
prejudice,  and  will  be  disregarded  on  ap- 
peal.— Knox  v.  Higby,  76  Cal.  264,  268,  18 
Pac   881. 


§  470.  IMMATERIAL  VARIANCE,  HOW  PROVIDED  FOR.  Where  the 
variance  it  not  material,  as  provided  in  the  last  section,  the  court  may  direct 
the  fact  to  be  found  according  to  the  evidence,  or  may  order  an  immediate 
amendment,  without  costs. 

History:     Enacted  March  11,  1872. 


IMMATERIAL  VARIANCE— HOW  PRO- 

VIDED  FOR. 

I.  In  General,  1-4. 

II.  Amendment  to  Obviate  Variance,  5-12. 

III.  Finding  According  to  Evidence,  13-19. 

IV.  Immaterial  Variance,  20-52. 

L  In  General. 

1,2.  Construction  of  section. 


8.  Distinguished  from  other  sections. 

4.  Discretion  of  court. 

IL  Amendment  to  Obviate  Variance. 

5.  Allowance  of  amendment  of  pleading 

to  conform  to  proof. 

6.  Corporation's  principal  place  of  busi- 

ness. 

7.  Defense  to  cause  of  action. 
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8.  Failure  to  set  up  mortgage. 

9.  Good  practice  requires  variance  to  be 

explained. 

10.  Purpose  of  amendment. 

11.  Terms  on  amendment. 

12.  Under  Practice  Act. 

HI.  Finding  According  to  Evidence. 

13.  Consideration  of  depositions. 

14.  Issue  tendered  by  both  parties  with- 

out objection. 

15.  Recovery  by  assignee  of  balance  due 

on  judgment. 

16.  Recovery  from  stockholders  of  money 

borrowed. 

17  Relation  of  defendant  to  corporation. 

18  Where  party  has  not  been  misled  to  hii 

prejudice. 

1£    Same — Correspondence  of  proof  with 
what  appellant  pleaded. 

IV.  Immaterial  Variance. 

20-  28.  As  to  what  constitutes  material  vari- 
ance. 

29.  After  amendment  of  complaint. 

80.  Allegation    of    written    sale    may    be 

proved,  how. 

81.  Amount  of  money  to  be  paid. 

32.  Bill  of  exchange. 

33.  Death  caused  by  wrongful  act. 

34.  Effect  of  variance. 

35.  Enforcement  of  special  promise. 

36.  Express  promise  to  pay  debt. 

37.  Forcible  detainer. 
88,39.  Injuries  to  goods. 

40.  Injury  to  grain  from  fire  caused  by 

sparks  from  locomotive. 

41.  In  libel — Proof  of  words  in  addition 

to  words  alleged. 

42.  In  matters  of  description. 

43.  In  prosecution  for  forgery. 

44.  Note  and  copy  thereof. 

45.  Personal   injuries   caused   by   bite   of 

vicious  dog. 

46.  Signature  to  contract. 

47.  Value  of  property  converted. 

48,49.  Where  defendant  could  not* have  been 
misled. 

50.  Same  —  Amendment     of     defendant's 

claim. 

51.  Same — Plaintiff's  failure  to  aver  what 

defendant  knew. 

52.  Same — Refusal  to  strike  out  testimony. 

As  to  doctrine  of  variance,  see,  ante,  8  469 
and  note. 

As  to  material  variances,  see,  ante,  I  469 
and  note. 

Am  to  fatal  variance,  see,  post,  8  471  and 
note. 


As  to  variance  between  tne  •■davit  for 
attachment  and  the  declaration  In  the 
caase  In  respect  of  statement  of  the  claim, 

■ee,  note,  S  Ann.  Cas.  186. 

I.     IN  GENERAL. 

1.  Cons  traction  of  section. — The  above 
section,  with  preceding  and  subsequent 
sections,  prescribes  rules  as  to  variances. 
— Stockton  C.  H.  &  A.  W.  v.  Glens  Palls 
Ins.  Co.,  121  Cal.  167,  172,  53  Pac.  665; 
Stockton  C.  H.  &  A.  W.  v.  American  Fire 
Ins.  Co.,  121  Cal.  182,  185,  58  Pac.  573. 

2.  In  cases  coming;  under  above  section 
amendments  to  the  pleading's  should  not 
only  be  allowed  but  required,  and  it  is 
proper  to  do  this  at  any  stage  of  the  pro- 
ceedings. It  is  timely  when  the  court  has 
heard  all  the  evidence  and  arguments  and 
given  the  cause  due  consideration.  Upon 
discovery  of  variance  it  should  order  the 
pleading  amended  before  making  its  find- 
ings or  Judgment.  If  the  adverse  party  is 
denied  the  opportunity  to  present  material 
evidence  upon  any  issue  by  reason  of  such 
amendment,  he  should  apply  to  the  court  to 
have  the  case  reopened  that  he  may  intro- 
duce such  evidence  and  have  the  benefit 
of  it. — Hedstrom  v.  Union  Trust  Co.,  7  Cal. 
App.   278,  283,  94  Pac.  386. 

S.     Distinguished   from    other   sections. — 

In  considering  limit  to  right  of  amend- 
ment, cases  of  amendment  at  trial  of 
variance  under  above  and  next  succeeding 
section  are  to  be  distinguished  from  amend- 
ments under  sections  472  and  473,  post. 
With  reference  to  former,  an  express  limit 
is  established  by  statute;  with  respect  to 
latter,  this  is  not  the  case.  Again,  some 
distinction  is  perhaps  to  be  made  between 
amendments  allowed,  as  of  course  under 
section  472,  post,  and  amendments  allowed 
by  court  under  section  473,  post.  But,  in 
absence  of  any  restriction  or  qualification 
of  right  of  amendment  under  former  sec- 
tion, it  may  be  assumed  that  it  is  at  least 
as  extensive  as  under  latter. — Frost  v.  Wit- 
ter, 132  Cal.  421,  423,  84  Am.  St.  Rep.  63, 
64   Pac.   705. 

4.  Discretion  of  conrt. — The  section  in* 
vests  the  trial  court  with  discretionary 
power  as  to  the  allowance  of  amendments, 
and  the  exercise  of  this  power  will  not  be 
interfered  with  except  for  manifest  abuse. 
— Gartlan  v.  C.  A.  Hooper  ft  Co.,  177  Cal. 
414,  170  Pac.  1116. 

II.  AMENDMENT  TO  OBVIATE  VARI- 
ANCE. 

5.  Allowance  of  amendment  of  pleading 
to  conform  to  proof. — It  is  not  an  abuse  of 
discretion  to  allow  an  amendment  to  the 
complaint  after  submission  so  as  conform 
the  pleading  to  the  proof,  where  the  de- 
fendant made  no  request  to  set  the  sub- 
mission aside,  and  to  be  permitted  to  offer 
further  pleadings  and  proof  respecting  the 
subject  matter  of  such  amendment.- — Gart- 
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Ian  v.  C.  A.  Hooper  ft  Co.,  177  Cal.  414,  170      upon  substantial  merits.— Rows  v.  Chandler, 
Pac.  1116.  1   Cal.   167,   175. 


As  to  notice  of  amendment,  see,  ante, 
{  469,   note   par.    42. 

0.  Corporation's  principal  place  of  busi- 
ness.— If  objected  to,  variance  between  com- 
plaint and  evidence  as  to  principal  place 
of  business  of  corporation  defer  riant  may 
be  obviated  by  amendment  so  as  to  conform 
to  proofs. — Barrell  v.  Lake  V.  I*  Co.,  122 
CaL   129,  122,   54  Pac.   594. 

7.  Defense  to  cause  of  action. — Defend- 
ant has  right  to  present  by  his  answer  any 
matter  which  will  constitute  defense  to 
cause  of  action  set  forth  in  complaint,  and 
court  is  authorized  to  permit  him  to  plead 
such  matter  by  amending  his  answer,  even 
after  trial  has  commenced. — Firebaugh  v. 
Burbank,  121  CaL  186,  191,  53  Pac.  560. 

8.  Failure  to  set  up  mortgage. — Where 
cause  of  action  is  upon  obligation  to  pay 
note,  to  which  mortgage  is  merely  an  inci- 
dent, and  original  complaint  is  defective 
only  by  reason  of  failure  to  set  up  mort- 
gage, which,  by  technical  statutory  rules,  is 
necessary,  amendment  to  cure  this  defect 
may  properly  be  allowed. — Frost  v.  Witter, 
132  Cal.  421,  427,  84  Am.  St.  Rep.  54,  64 
Pac    706. 

9.  Good  practice  requires  variance  to  bo 
explained. — While  difference  between  note 
set  out  in  complaint  and  note  put  in  evi- 
dence may  not  constitute  any  material  vari- 
ance, yet,  if  objection  is  made  that  they 
are  not  the  same,  good  practice  requires 
that  variance  be  explained,  and,  if  errors 
are  found  to  be  in  copy  set  out  in  com- 
plaint, amendment  should  be  made. — Ball 
v.  Putnam,  128  Cal.  134,  138,  55  Pac.  773. 

10.  Purpose  of  amendment.  —  Amend- 
ments of  the  character  mentioned  in  this 
section  are  not  made  for  the  purpose  of 
framing  issues  for  a  trial,  but  to  supply 
technical  defects  or  upon  the  supposition 
that  issues  which  have  been  tried  are  with- 
in the  allegations  of  the  pleadings  when 
such  is  not  the  case. — Hedstrom  v.  Union 
Trust  Co.,  T  Cal.  App.  278,  283,  94  Pac. 
386. 


11*  Terms  on  amendment. — Under  this 
section  pleadings  may  be  amended  without 
terms,  on  being  under  section  469,  ante. — 
Hedstrom  v.  Union  Trust  Co.,  7  Cal.  App. 
278,  283,  94  Pac.  386. 

12.  Under  Practice  Act. — Under  Practice 
Act  of  1850,  where  defect  did  not  appear  on 
face  of  complaint,  defendant  could  bring  it 
forward  by  his  answer,  and  then,  in  certain 
cases,  as  matter  of  course,  and  in  others 
on  application  to  court  and  on  such  terms 
as  might  be  proper,  plaintiff  might  amend 
by  adding  or  striking  out  name  of  any 
party,  or  correcting  mistake  in  name  of 
party,  or  mistake  in  any  other  respect,  and 
upon  amended  complaint  and  answer  there- 
to, parties  were  ready  to  proceed   to   trial 


III.    FINDING  ACCORDING  TO  EVIDENCE. 

IS.  Consideration  of  depositions. — If  evi- 
dence is  received  at  trial  which  does  not 
constitute  material  variance,  and  when  it  is 
offered,  plaintiff  does  not  claim  that  he  was 
misled  by  its  introduction,  or  in  any  way 
prevented  from  maintaining  his  cause  of  ac- 
tion upon  Its  merits,  and  does  not  make  it 
appear  to  court,  either  by  motion  to  reopen 
cause  or  afterward  upon  his  motion  for 
new  trial,  that  he  was  prejudiced  thereby, 
or  in  any  way  prevented  from  introducing 
evidence,  or  that  he  was  able  to  present 
any  evidence  that  will  tend  to  overcome  this 
testimony,  the  evidence  then  introduced  and 
findings  made  thereon  are  to  be  regarded 
as  if  defendants  had  amended  their  answer 
prior  to  entering  upon  trial,  or  even  prior 
to  introduction  of  any  testimony;  and  this 
applies  to  introduction  of  certain  deposi- 
tions taken  before  first  amendment  to  an- 
swer was  filed,  which  may  properly  be  con- 
sidered by  court  in  making  its  decision. — 
Firebaugh  v.  Burbank,  121  Cal.  186,  193,  53 
Pac.   560. 

14.  Issue  tendered  by  both  parties  with- 
out objection. — Where  issue  is  tendered  by 
testimony  without  objection,  which  testi- 
mony is  offered  by  both  parties,  court  is 
justified  in  considering  pleading  amended 
to  embrace  issue  of  fact  contested. — Iverson 
y.  McDonnell,  36  Wash.  73,  78  Pac.  202,  203. 

15.  Recovery  by  assignee,  of  the  balance 
dne  on  Judgment. — In  suit  to  recover  bal- 
ance due  ,  on  judgment,  where  plaintiff  is 
assignee,  and  there  is  proof  of  contempo- 
raneous agreement  in  writing  which  mate- 
rially modifies  effect  of  assignment,  which 
agreement  is  offered  in  evidence  by  plain- 
tiff, but  is  excluded  upon  defendant's  ob- 
jection, there  is  clearly  a  variance,  but  not 
of  such  character  as  to  mislead  defendant, 
and  is  immaterial.  Court  should  therefore 
admit  evidence  and  find  facts  accordingly, 
or  direct  amendment. — Cobb  v.  Doggett,  142 
Cal.  142,  144,  76  Pac.  785. 

10.  Recovery  from  stockholders  of  money 
borrowed. — In  action  brought  against  stock- 
holders of  corporation  to  recover  from  them 
money  borrowed,  and  plaintiff  is  entitled  to 
judgment,  although  there  is  variance  be- 
tween allegation  of  complaint  and  proof, 
court  should  find  according  to  evidence,  un- 
der above  section,  and  if  no  other  defense 
is  established,  should  enter  judgment  there- 
on for  plaintiff. — Herman  v.  Hecht,  116  Cal. 
553,  559,  48  Pac.  611. 


17.     Relation  of  defendant  to  corporation. 

— Where  fact  alleged,  and  to  be  shown  by 
evidence,  was  relation  of  defendant  to  cor- 
poration as  stockholder  and  amount  of  stock 
held  by  him  at  time  indebtedness  was  in- 
curred, and  it  is  not  claimed  that  variance 
between  allegation  and  proof  was  such  that 
it    misled   defendant   In    mistaking   his   de- 
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fense,  court  Is  authorized,  under  this  sec- 
tion.  to  find  fact  according  to  evidence, 
without  any  amendment  of  complaint. — 
Duke  T.  Huntington,  ISO  Cal.  272,  274,  62 
Pac.  610. 

18.  Where  party  lias  not  been  misled  to 
fels  prejndlee  in  view  of  pleadings  and  evi- 
dence, facts  should  be  found  according  to 
evidence. — Lackman  v.  Kearney,  142  CaL 
112,  115,  75  Pac.   668. 

19.  Same— Correspondence  of  proof  with 
what  appellant  pleaded. — Under  above  sec- 
tion, where  it  is  manifest  that  appellant 
was  not  prejudiced  for  reason  that  proof 
corresponded  with  what  he  had  pleaded 
himself,  and  where  appellant  has  not  been 
materially  misled,  it  is  competent  for  facts 
to  be  found  according  to  evidence  without 
amendment.— Griffith  v.  Ridpath,  88  Wash. 
640,   80  Pac.   820,   821. 

IV.     IMMATERIAL  VARIANCE. 

2*.  As  to  wbat  constitutes  material  va- 
riance.— Where  the  complaint  in  an  action 
to  enjoin  the  use  of  an  irrigating  ditch 
upon  plaintiff's  land  constructed  thereon 
without  his  consent,  alleged  that  it  was 
constructed  a  certain  year,  and  the  court 
found  that  a  few  rods  of  it  had  been  con- 
structed five  years  before,  the  variance  was 
immaterial.— Vestal  v.  Young,  147  CaL  718, 
82  Pac.  381. 

21.  A  variance  between  the  findings  and 
allegations  as  to  matters  that  do  not  affect 
the  judgment  or  the  rights  of  the  parties, 
constitutes  an  immaterial  variance  within 
the  meaning  of  this  and  accompanying  sec- 
tions of  the  code. — Bollinger  v.  Bollinger, 
164  Cal.  702,   99  Pac.  196. 

22.  Where  a  variance  between  the  finding 
and  the  allegations  is  as  to  matters  that  do 
not  affect  the  judgment  or  the  rightB  of 
the  parties  and  where  the  legal  result  as 
to  the  respective  rights  of  the  parties  is 
the  same  in  either  case  the  variance  is  im- 
material and  the  court  may  direct  the  fact 
to  be  found  according  to  the  evidence  or 
may  order  an  immediate  amendment. — Bol- 
linger v.  Bollinger,  154  Cal.  696,  702,  99  Pac. 
196. 

28.  A  variance  between  the  allegations 
and  the  proof  which  could  not  have  misled 
or  injured  the  plaintiff  will  not  necessitate 
the  overthrow  of  a  Judgment. — Taylor  v. 
Morris,   168   Cal.   717,    127   Pac.   66. 

24.  Variance  between  allegation  and 
proof  is  immaterial  where  parties  are  not 
misled  thereby. — Gordon  v.  Cadwalader,  172 
Cal.  60,  166  Pac.  47. 

25.  Where  the  complaint  alleged  per- 
formance of  services  as  nurse,  and  that  the 
plaintiff  performed  "all  the  duties  of  a 
nurse.  Including  the  cooking,  housekeeping, 
laundering,  and  caring  for,"  etc.,  it  was  held 
that  the  duties  of  nurse  did  not  include  the 
particular  services  specified,  but  in  the  ab- 
sence of  a  demurrer  for  uncertainty  and  in 
view  of   the   admissions   of   defendant  and 


the  findings,  the  complaint  was  construed 
as  proved  and  found. — Wood  v.  James,  15 
Cal.  App.  257,  114  Pac,  687. 

26.  Where  it  does  not  appear  in  what 
manner  the  variance  could  have  been  preju- 
dicial it  should  be  treated  as  immaterial. 
— Christenson  v.  Buckley,  17  CaL  App.  44, 
118  Pac  466. 

27.  Where  the  answer  In  an  action  to 
foreclose  a  mechanics'  lien  does  not  deny 
that  a  valid  contract  was  entered  into,  and 
the  contract  offered  and  received  in  evidence 
is  not  materially  different  from  the  contract 
pleaded  in  the  complaint,  the  only  differ- 
ence being  as  to  the  price  paid  for  the  work, 
the  variance  was  not  material. — Christenson 
Lumber  Co.  v.  Buckley,  17  Cal.  App.  44, 
118  Pac.  466. 

28.  The  variance  between  the  allegations 
of  a  "mutual,  open  and  current"  account, 
and  proof  of  an  account  stated  is  imma- 
terial, where  the  defendant  did  not  deny 
the  existence  of  the  account  but  merely 
joined  issue  as  to  whether  the  account  was 
mutual,  open,  and  current. — Culver  v.  New- 
hart,  18  Cal.  App.  614,  620,  123  Pac.  975. 


20.     After     amendment     of     complaint.  ~ 

Where  complaint  is  amended  without  set- 
ting up  new  cause  of  action  and  judgment 
is  rendered  upon  amended  complaint,  there 
is  no  material  variance  between  cause  of 
action  stated  in  complaint  and  cause  of  ac- 
tion upon  which  judgment  rests*  and  de- 
fendant not  prejudiced. — Frey  v.  Vignler, 
145  Cal.   251,   254,   78  Pac.  733. 


80.     Allegation    or    written    sale   may    be 

preved  by  evidence  of  verbal  sale. — Patter- 
son v.  Keystone  Mln.  Co.,  30  Cal.  860,  364. 

SI.  Amount  e>f  money  to  be  paid. — Where 
there  is  difference  between  allegations  in 
complaint  and  proofs  as  to  amount  of  money 
to  be  paid,  such  difference  is  one  only 
In  quantity  or  extent,  and  does  not  consti- 
tute legal  variance,  if  it  could  not  have 
misled  plaintiff  to  his  prejudice,  in  main- 
taining his  defense  upon  merits,  to  defend- 
ant's cross-complaint,  nor  does  it  operate  in 
any  way  to  prevent  court  from  ascertaining 
amount  paid  for  land,  and  expense  incurred 
in  procuring  title  thereto,  and  from  ad- 
judging relief  to  which  parties  are  entitled. 
— Peasley  v.  Hart,  65  Cal.  522,  625,  4  Pac 
637. 

82.  Bill  of  exchange. — In  action  on  bill 
of  exchange,  if  answer  sets  up  total  failure 
of  consideration  as  defense,  and  proof  shows 
personal  failure  only,  variance  is  not  avail- 
able one. — Plate  v.  Vega,  21  Cal.  383,  385. 

88.     Death    canned    by    wrongful    net. — In 

notion  to  recover  compensation  for  death 
caused  by  wrongful  act,  where  complaint 
alleges  that  defendants  owned,  as  tenants 
in  common,  entire  block  in  front  of  which 
accident  occurred,  and  proof  is  that  they 
owned  distinct  parcels  thereof  in  severalty, 
variance  is  immaterial. — Gay  v.  Winter,  84 
Cal.  153,  162. 
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84.  Effect  of  variance  between  pleading 
and  proof  is  not  governed  by  same  rules  as 
in  case  of  variance  between  notice  of  lien 
and  proof.  Notice  of  lien  must  contain  cor- 
rect statement  of  facts  required  by  statute, 
and.  unless  so  stated,  no  lien  can  be  en- 
forced; while  variance  between  pleading:  and 
proof  is  not  material.  Unless  adverse  party 
has  been  misled  thereby  to  his  prejudice. — 
Santa  Monica  L.  A  M.  Co.  v.  Hege,  119  Cal. 
376,  880,  61  Pac.  555. 

85.  Enforcement   of  special   promise. — In 

action  brought  to  enforce  special  promise, 
plaintiff  may  recover  upon  proof  of  promise 
made  at  any  time  before  commencement  of 
action,  and  within  time  prescribed  by  stat- 
ute of  limitations,  without  proof  that  prom- 
ise was  made  "at  or  about  the  time"  charged 
in  complaint. — Biven  v.  Bostwick,  70  Cal. 
639,  640,  11  Pac.  790. 

86.  Express  promise  to  pay  debt. — Un- 
der complaint  which  alleges  express  prom- 
is  to  pay  debt,  which  has  been  barred  by 
statute  of  limitations,  it  is  competent  to 
prove  acknowledgment  from  which  there  is 
implied  promise  to  pay. — Farrell  v.  Palmer, 
86  Cal.  187,  192. 

87.  Forcible  detainer. — In  action  of  for- 
cible detainer,  there  is  variance  where  com- 
plaint alleges  that  defendants  entered  on 
July  14,  and  evidence  shows  that  they  en- 
tered and  took  possession  on  June  26  pre- 
ceding of  same  year;  but,  as  such  variance 
could  not  have  misled  defendants,  to  their 
prejudice,  it  is  immaterial. — Amador  G.  M. 
L.  t.  Amador  O.  M.,  114  Cal.  846,  348,  46 
Pac  80. 

88.  Injuries  to  roods. — In  action  to  re- 
cover damages  for  injuries  to  goods,  va- 
riance between  averment  and  proof  as  to 
location  of  such  goods  is  not  material. — 
Yik  Hon  v.  Spring  Valley  W.  W.,  65  Cal. 
619,  620,  4  Pac.  666. 

89.  There  is  no  material  variance  be- 
tween allegation  of  complaint  that  goods 
damaged  by  water  through  water  com- 
pany's negligence  were  in  building  of  plain- 
tiff, and  proof  that  some  of  goods  were  on 
roof  of  such  building. — Yik  Hon  v.  Spring 
Valley  W.  W.,  65  Cal.  619,  620,  4  Pac.  666. 

40.  Injmry  to  grain  from  Are  camsed  by 
•parka  from  locomotive. — In  action  for  dam- 
ages caused  to  plaintiff's  grain  from  Are, 
alleged  to  have  been  caused  by  negligence 
of  railroad  company  in  allowing  sparks  to 
escape  from  its  engine  and  locomotive,  and 
only  variance  between  allegation  and  proof 
Is  as  to  place  where  Are,  which  it  is  al- 
leged escaped  from  defendant's  locomotive, 
first  came  into  contact  with  inflammable 
matter,  and  liability  of  defendant  would 
be  same  whether  locus  in  quo  was  on  plain- 
tiff's land  or  in  another  man's  field,  such 
variance  Is  not  material,  as  it  is  not  ap- 
parent how  defendant  could  have  been  ac- 
tually misled  to  its  prejudice  in  maintaining 
Its  defense  upon  merits. — Butcher  y.  Vaca 


Valley  &  C.  I*  R.  Co.,  8  Cal.  Unrep.  427,  I 
Pac.  359,  360. 

41.  In  libel— Proof  of  words,  to  addition 
to  words  alleged,  does  not  constitute 'mate- 
rial variance,  unless,  at  least,  additional 
words  take  away,  detract  from,  or  modify 
legal  effect  of  words  alleged. — Roblnett  v. 
McDonald,  65  Cal.  611,  612,  4  Pac.  651. 

42.  In  mutter*  of  description. — Variance 
between  description  in  authorization  to  sell 
land  and  that  in  receipt,  when  not  fatal.— 
Melone  v.  Rufflno,  129  Cal.  514,  526,  79  Am. 
St.   Rep.    127,   62   Pac.   93. 

48.  In  prosecution  for  forgery,  where 
copy  of  forged  instruments  sets  forth  word 
spelled  "shipped"  and  instrument  offered  in 
evidence  as  original  has  same  word  spelled 
"sniped,"  variance  is  immaterial  and  evi- 
dence of  instrument  may  be  given  to  Jury.— 
People  -v.  Cummlngs,  67  Cal.  88,  89. 

44.  Note  and  copy  thereof. — There  la  no 
material  variance  between  copy  of  note 
given  in  complaint  and  original  which  was 
offered  in  evidence  by  reason  of  fact  that 
copy  gives  word  "administratrix"  in  full, 
instead  as  abbreviated  in  original,  and 
states  rate  of  interest  in  words  as  well  as 
figures,  which  original  does  not. — Corcoran 
V.  Doll,  32  Cal.  82,  89. 

48.  Personal  Injuries  caused  by  bite  of 
vlclon*  dog. — There  is  immaterial  variance 
between  allegations  of  complaint  in  action 
for  personal  injuries  caused  by  bite  of 
vicious  dog,  wherein  it  was  alleged  that 
dog  belonged  to  defendant,  and  proof  that 
dog  was  owned  by  copartnership,  of  which 
defendant  was  member,  as  such  variance 
could  not  have  misled  adverse  party  to  his 
prejudice. — Grlsson  v.  Hoflus,  39  Wash.  51, 
80  Pac.  1002,  1008. 

46.  Signature  to  contract.  —  If  contract 
Is  alleged  in  complaint  to  have  been  signed 
by  "John  Q.  Jackson,"  and  proof  is  that  it 
was  signed  by  "John  Q.  Jackson,  Agent," 
there  is  variance,  but  It  is  immaterial,  as 
absence  of  word  "agent"  In  allegation,  and 
its  presence  in  proof,  does  not  affect  any 
substantial  rights  of  defendants. — Zeigler  v. 
Wells  F.  ft  Co.,  28  Cal.  263,  265. 

4T.  Valnc  of  property  converted. — Vari- 
ance as  to  allegation  In  complaint  and 
proof  touching  value  of  property  alleged  to 
have  been  converted,  Is  not  one  which 
could  have  actually  misled  adverse  party 
to  his  prejudice  in  maintaining  his  action 
or  defense  upon  merits,  and  is  Immaterial. 
—Hitchcock  t.  McElrath,  72  CaL  565,  567,  14 
Pac.  305. 

48.  Where  defendant  conld  not  have  been 
misled. — A  variance  between  allegations  of 
complaint  and  evidence,  which  could  not 
have  misled  or  surprised  defendant  to  his 
prejudice  in  maintaining  his  defense  upon 
merits,  is  immaterial.  —  Quackenbush  v. 
Sawyer,   54  Cal.   439,   441. 

49.  No  variance  between  allegation  in 
pleading  and  proof  la  deemed  material  un- 
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less  it  could  actually  mislead  adverse  party 
to  his  prejudice,  and  court  must,  in  every 
stare  of  action  or  proceeding;,  disregard  any 
defect  in  pleading:  or  proceedings  which 
does  not  substantially  affect  rights  of  par- 
ties.— Miller  v.  Ballerino,  135  Cal.  566,  568, 
67  Pac.  1046,  68  Pac.  600;  Antonelle  v.  Ken- 
nedy ft  8.  I*,  Co„  140  Cal.  809,  320,  78  Pac 
966. 


50.  Sasae  — Amendment  of  defendant's 
claim. — After  variance  has  been  called  to 
attention  of  all  parties,  by  opinion  rendered 
by  court,  plaintiff  can  not  claim  that  he 
was  taken,  by  surprise  by  amendment  of 
defendant's  claim,  or  that  he  suffered  preju- 
dice by  amendment  having*  been  made. — 
Finlen  v.  Heinze,  32  Mont.  354,  80  Pac.  918, 
925. 

51.  Same— Plaintiff's  failure  to  aver  what 
defendant  knew. — When  legal  effect  of  in- 


strument is  pleaded,  and  all  its  conditions 
are  omitted  in  complaint,  omission  is  ^ured 
If  defendant  in  his  answer  sets  forth  entire 
contract;  and  where  entire  contract  is  set 
out  in  answer,  with  special  averment  of 
breach  of  an  alleged  condition  precedent, 
defendant  can  not  be  allowed  to  say  that  he 
was  misled  by  plaintiff's  failure  to  aver 
what  defendant  knew,  pleaded,  and  relied 
on. — Antonelle  v.  Kennedy  A  8.  L  Co.,  140 
Cal.  809,  320,  78  Pac  966. 

82.  Same— -Refaaal  to  strike  ont  testi- 
mony.— Whether  there  is  variance  between 
allegations  of  complaint  and  evidence  of- 
fered can  not  be  determined  until  after  evi- 
dence has  been  received,  and  if  defendant 
does  not  make  It  appear  that  he  is  in  any 
respect  misled  to  his  prejudice  thereby,  no 
material  error  is  committed  in  refusing:  to 
strike  out  such  testimony. — Moore  v.  Doug- 
las, 132  Cal.  399,  400,  64  Pac.  705. 


§  471.  WHAT  NOT  TO  BE  DEEMED  A  VARIANCE.  Where,  however, 
the  allegation  of  the  claim  or  defense  to  which  the  proof  is  directed,  is 
unproved,  not  in  some  particular  or  particulars  only,  but  in  its  general  scope 
and  meaning,  it  is  not  to  be  deemed  a  case  of  variance,  within  the  last  two 
sections,  but  a  failure  of  proof. 

History:    Enacted  March  11,  1872. 

WHAT  NOT  A  MATERIAL  VAEIANCB. 

1.  Construction  of  section. 

2.  Filing   of   second   amended   complaint— 

When  not  permissible. 

3-  5.  No  fatal  variance,  when — In  general. 
6.  Same — Under  this  section  is  fatal,  when. 

1.  Construction  of  section. — In  an  action 
to  recover  for  services  rendered  in  making; 
a  sale  of  shares  of  corporate  stock  there 
Is  a  "failure  of  proof"  within  the  meaning 
of  this  section  where  the  complaint  al- 
leged an  agreement  on  the  part  of  the  de- 
fendants to  pay  plaintiff  a  specified  sum  of 
money  for  such  services  and  the  evidence 
showed  that  the  contract  was  that  he  was  to 
accept  a  certain  number  of  shares  of  stock 
In  full  compensation  for  the  services. — 
Glllln  v.  Hopkins,  28  CaL  App.  579,  16S 
Pac.  724.    . 


2.  Filing  *f  Second  amended  complaint 
—When  not  permissible. — It  is  error  to  al- 
low plaintiff  to  file  second  amended  com- 
plaint which  changes  proceeding  from  an 
action  ex  delicto  to  action  ex  contractu. 
Such  amendment  is  not  permissible  under 
above  section,  where  allegations  to  which 
proof  Is  directed  are  unproved,  not  In  some 


particular  or  particulars  only,  but  in  their 
general  scope  and  meaning. — Hackett  v. 
Bank,  67  Cal.   235.  826. 

8»     Ho  fatal  variance,  when-— In  general. 

—Where  only  difference  between  agreement 
pleaded  and  proof  is  difference  in  rule  by 
which  compensation  Is  to  be  made,  and  if 
proof  corresponds  with  rule  for  measuring 
compensation,  which  is  pleaded  by  appel- 
lant himself,  proof  should  not  be  held  to 
amount  to  fatal  variance. — Griffith  v.  Rid- 
path,  28  Wash.  640,  80  Pac.  820,  821. 

4.  A  finding  of  a  sale  of  "a  certain  crop 
of  lemons"  and  an  averment  of  a  sale  of 
"his  crop  of  lemons,"  held  not  to  be  a 
material  variance. — Hoover  v.  Lester,  18 
Cal.  App.  156,  116  Pac.  282. 

6.  Even  though  the  defendant  may  bo 
actually  misled  in  maintaining  a  defense 
upon  the  merits,  yet  unless  the  case  Is  one 
of  failure  of  proof,  the  remedy  is  full  and 
adequate  by  amendment  under  section  469, 
ante. — Points  v.  Wickersham,  150  Cal.  250, 
88  Pac.  911. 


ft,  game— -Under  this  section  is  fatal, 
when. — Hedstrom  v.  Union  Trust  Co.,  7  Cal. 
App.  278,  282,  94  Pac  286   (construed). 


§  472.    AMENDMENTS  OF  COURSE,  AND  EFFECT  OF  DEMURRER.  Any 

pleading  may  be  amended  once  by  the  party  of  course,  and  without  costs,  at 

any  time  before  answer  or  demurrer  filed,  or  after  demurrer  and  before  the 

trial  of  the  issue  of  law  thereon,  by  filing  the  same  as  amended  and  serving  a 

copy  on  thp  adverse  party,  who  may  have  ten  days  thereafter  in  which  to 
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answer  or  demur  to  the  amended  pleading.  A  demurrer  is  not  waived  by  filing 
an  answer  at  the  same  time ;  and  when  the  demurrer  to  a  complaint  is  overruled 
and  there  is  no  answer  filed,  the  court  may,  upon  such  terms  as  may  be  just, 
allow  an  answer  to  be  filed.  If  a  demurrer  to  the  answer  be  overruled,  the 
facts  alleged  in  the  answer  must  be  considered  as  denied,  to  the  extent  men- 
tioned in  section  four  hundred  and  sixty-two. 

History:  Enacted  March  11,  1872,  founded  upon  }  67  of  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  302; 
by  Code  Commission,  Act  March  8,  1900,  Stats,  and  Amdts.  1900-1, 
p.  135,  act  held  unconstitutional,  see  history,  $  5  ante. 


AMENDMENTS  OP  COURSE— EFFECT 
OF  DEMUBBEB. 

1.  As  to  construction  of  section — Includes 

any  pleading. 

2.  Same — Equal  right  to  both  parties. 

3.  Same — Judgment    by    default    within 

ten  days,  effect  of. 

4.  Same — Review  of  rulings  on  demurrer. 

5.  Same — With  section  432,  ante. 

6.  Same — With  section  474,  post. 

7.  Abuse  of  discretion — In  sustaining  de- 

murrer without  leave  to  amend. 

8.  After    plaintiff   amends  —  Defendant 

may  amend  by  pleading  statute  of 
limitations. 

9.  Amended  complaint — Must  be  served— 

Immaterial  question. 

10.  Same — Same — Prerequisite  to  default. 

11.  Same — Same — Bight  to  answer. 

12.  Same — Same — Waiver  of  service. 

13.  Same  —  Need  not  be  served,  when  — 

Amendment  by  striking  names  from 
title. 

14.  Same  —  Same  —  Amendment   in   mere 

matter  of  form. 

15:  Same  —  Pleadings  amended  suspend 
original — Amended  answer  improp- 
erly stricken  out  —  Authority  of 
court. 

16.  Same — Same — How  far. 

17.  Amending  after  trial  of  issue  of  law 

raised    by    demurrer — Discretion   of 
trial  court. 

18.  Same — Proper  practice. 

19.  Same — Raising  point  for  first  time  on 

appeal. 
20,21.  Amending  once  "of  course" — In  gen- 
eral. 

22.  Amendment  of  complaint — As  of  right 

— After  demurrer  filed. 

23.  Same — After  close  of  case. 

24,25.  Same — After  demurrer  sustained,  im- 
possibility of. 

26.  Same — After  joinder  of  issues  of  fact 

—Setting  up  new  issues. 

27.  Same — After    motion    for    change    of 

place  of  trial. 

28-30.  8ame — Effect  of  demurrer. 

31.  Same — Objection  to,  sufficiency. 

32.  Same — Sufficiency  of  pleading. 


83.  Same — To  express  cause  of  action  is 

the  proper  purpose. 

84.  Same — To  make  pleading  conform  to 

facts. 

85.  Same  —  Unauthorized  amendment  not 

part  of  judgment-roll. 

86.  Same — Without    leave   and   after   ex- 

piration of  time. 

87.  Amendment  to  answer — Action  for  di- 

vorce—  Prayer    for    affirmative    re- 
lief. 

88.  Same — After  years  of  litigation  and 

review  on  appeal — No  absolute  right 
to. 

89.  Change  of  venue — Amending  demurrer 

as  of  course. 

40.  Curing  defect  of  parties  plaintiff — By 

amendment. 

41.  Demurrer — And  answer  filed  at  same 

time — Effect  of. 

42-46.  Same— Effect  of  demurrer. 

47.  Same — Overruled — Entry  of  final  judg- 

ment. 

48.  Same  —  Sustained   without    leave   to 

amend. 

49.  Same  —  Same  —  Defendant  can  not 

amend,  when. 

50.  Same — Same — Defendant  is  entitled  to 

final  judgment,  when. 

51.  Same — Same — Review  of  order  deny- 

ing plaintiff's  right  to  amend. 

52.  Same — Same — Same  —  Where  cause  is 

stated  upon  demurrer. 

53.  Same— Same — Same — Where  no  leave 

was  asked. 

54.  Same  —  Same  — Bight  of  plaintiff  to 

amend. 

55.  Discretion  of  trial  court — Liberal  con- 

struction favored. 

56.  Same — Laches  of  defendant. 

57.  Same — To    grant   or    refuse   leave    to 

amend — After  demurrer  sustained. 

58.  Impossibility  to  state  cause  of  action 

— Refusal  of  leave  to  amend. 

59.  Leave  to  answer — In  general. 

60.  Notice — And  service  of  copy  of  amend- 

ment. 

61.  Time  to  answer. 

62, 63.  Waiver  of  demurrer — By  filing  answer. 
64.  Same — Leave  of  court. 
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65.  When  defendant  may  be  required  to 
answer     amended     complaint     "at 


once. 
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Aa  to  admissibility  against  pleader  of 
pleadlag  superseded  by  amended  pleadlagT, 

see  note  Ann.  Cas.  1913A,  1132. 

As  to  constitutionality  of  a  statate  per- 
mitting ameadmeat  of  indictments,  see  note 
Ann.   Cas.   1913A,   402. 

Aa  to  effect  of  laterUaeatioaa  la  com- 
plaint, aee,  ante,  I  482,  note  par.  7. 

As  to  right  to  amead  Jarlsldlctloaal  writ 
made  retainable  at  aaanthorlsed  time,  see 

note,  Ann.  Cas.  191 3 A,  556. 

Aa  to  right  to  amead  writ  made  retnra- 
able  at  aaanthorlsed  time,  see  note  Ann. 
Cas.  1913A,  656. 

1.  Aa  to  eoaatmetloa  of  section— Inclndea 
•07  pleading. — Above  refers  to  "any"  plead- 
ing:, and,  as  demurrer  to  complaint  is  a 
pleading:,  and,  for  purpose  of  raising:  "issue 
of  law,"  is  as  important  as  complaint,  de- 
murrer may  be  amended  once  by  party  as 
of  course  and  without  costs. — Hedges  v. 
Dam,  72  Cal.  620,  521,  14  Pac.  133. 

Aa  to  liberal  eonatractloa,  see  par.  14,  this 
note. 

2.  Same— Eqaal  right  to  both  parties,— 

The  language  of  this  section  is  to  be  liber- 
ally construed  to  confer  upon  both  parties 
an  equal  right  to  amend  as  to  all  pleadings, 
and  not  to  confer  greater  rights  upon  one 
than  is  accorded  the  other,  or  to  work  a 
hardship  upon  either  party,  or  interfere 
with  the  progress  of  the  trial  after  the 
issues  of  fact  have  been  made;  but  this 
right  to  amend  is  to  be  limited  as  to  time, 
and  such  time  is  not  to  be  extended  so  as 
to  allow  an  amendment  by  the  defendant 
after  final  joinder  of  issues  of  fact. — Ting- 
ley  v.  Times  Mirror  Co.,  161  Cal.  9,  89  Pac. 
1097;  Manha  v.  Union  Fertiliser  Co.,  161 
Cal.  683,  91  Pac.  393. 

Aa  to  liberal  coastraerlon  aad  discretion 
of  trial  ceart,  see  par.  65,  this  note. 

3.  Same— Jodgmeat  by  default  wlthla 
tea  days  after  filing,  but  more  than  ten 
days  after  service  of  an  amended  complaint, 
Is  error;  defendant  is  entitled  to  the  full 
ten  days  after  filing  in  which  to  answer. — 
Billings  v.  Palmer,  2  Cal.  App.  432,  83  Pac. 
1077. 

4.  Same— Review  of  railage  oa  demarrcr. 

—Ever  since  amendment  to  this  section, 
practice  has  been  to  review  rulings  on  de- 
murrer on  appeal  from  judgment,  notwith- 
standing subsequent  answer. — Curtiss  v. 
Bachman,   84  Cal.  216,  218,  24  Pac.  379. 

5.  Same  — With  seetloa  43*,  ante.— In 
order  to  give  force  and  effect  to  section  432, 
ante,  and  this  section  we  must  hold  that 
this  section  applies  to  amendments  made 
before  answer  filed  and  before  trial  of  an 
issuance  of  law  upon  a  demurrer,  and  that 
section  432,  ante,  applies  to  amendments 
made  after  an  answer  is  filed,  or  after  trial 


of  an  issue  of  law  upon  demurrer  to  com- 
plaint.— McGary  v.  Pedrorena,  58  Cal.  91,  94. 

«.  Same— With  seetloa  474,  post. — Above 
section  has  no  application  to  complaint 
which  has  been  amended,  under  section 
474,  post,  by  inserting  true  name  of  de- 
fendant sued  by  a  fictitious  name.  In  such 
case,  service  of  copy  of  amended  complaint 
on  such  defendant  Is  not  required,  nor  is 
he  entitled  to  ten  days  in  which  to  answer. 
— Brock  v.  Martinovich,  66  Cal.  616. 

7.  Abase  of  discretion— In  sastalalag  de- 
murrer without  leave  to  amead. — If  com- 
plaint states  cause  of  action,  face  of  record 
shows  abuse  of  discretion  in  sustaining  de- 
murrer upon  any  ground  without  leave  to 
amend;  and  fact  that  complaint  has  been 
once  amended  is  immaterial. — Schaake  v. 
Eagle  Automatic  Can  Co.,  136  Cal.  472,  480,. 
68  Pac.  1025,  67  Pac.  759. 

Aa  to  facts  showing  whea  a  refaaal  of 
leave  to  amead  pleading  la  aa  abase  of  dis- 
cretion, see,  post,  I  473  and  note  par.  458. 

8.  After  plaintiff  amends— Defendant 
■uiy  amead  hy  pleadlag  statate  of  limita- 
tions.— If  party  omits  to  plead  statute  of 
limitations,  and  goes  to  trial  without  doing 
so,  although  claim  proved  against  him  is 
clearly  barred  on  its  face,  he  will  be  deemed 
to  have  elected  to  stand  upon  other  de- 
fenses, and  will  not  be  permitted  to  amend 
by  adding  such  plea;  but  where  plaintiff 
during  trial  amends  his  complaint,  defend- 
ant then  has  right  to  amend  his  answer  by 
pleading  statute  of  limitations,  and  his 
application  to  be  permitted  to  do  so  Is  not 
addressed  to  discretion  of  court. — Morton 
v.  Bartning,  68  Cal.  306,  308,  9  Pac.  146. 

P.  Ameaded  complalat — Mast  he  served 
—Immaterial  aaestlea. — This  section  re- 
quires amended  complaint,  filed  as  "of 
course,"  to  be  served  on  adverse  party,  with 
leave  to  latter  within  ten  days  to  demur  or 
to  answer;  and  question  whether  matter 
contained  in  amendment  is  such  as  will 
materially  affect  defendant  on  whom  it  is 
not  served,  is  Immaterial. — Elder  v.  Sptnks. 
63  Cal.  293,  294. 

As  to  waiver  of  service,  see  par.  12,  this 
note. 

10*    Same— Same — Prerequisite  to  defaalt. 

— Amendment  to  complaint  made  "as  of 
course"  at  any  time  before  answer  or  de- 
murrer filed,  or  after  demurrer  and  before 
trial  of  issue  of  law  thereon,  must  bo 
served  upon  adverse  party  before  his  de- 
fault can  be  regularly  entered. — Elder  t. 
Spinks,  53  Cal.  293,  294. 

11.     Same— Same— Right     to     answer.— If 

complaint  is  amended  after  default, 
amended  complaint  must  be  served.  Right 
to  answer  amended  pleading  is  one  of 
which  party  can  not  be  deprived,  even  after 
entry  of  default  against  him  on  original 
pleading;  for,  where  plaintiff  amends,  in 
matter  of  substance  (and  in  action  of  par- 
tition the  bringing  In  of  new  parties  alias;* 
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In?  that  they  have  or  claim  an  interest  in 
subject  of  partition  is  matter  of  substance), 
he,  in  effect,  opens  default  on  original 
pleading,  and  must  serve  his  amended 
pleading  on  all  parties,  including  default- 
ing defendant. — Thompson  v.  Johnson,  C# 
Cal.  292,  216;  Reinhart  v.  Lugo,  86  CaL  895, 
899,  21  Am.  St.  Rep.  62,  24  Pac.  1089. 

As  to  right  to  tern  fall  days  te  which  to 

tsiwer,  see  par.  8,  this  note. 


IT. 


12,     Siae— Sane— Wairer   of   service*— If 

one  of  several  defendants  answers  an 
amended  complaint,  service  of  copy  of  It  Is 
undoubtedly  waived,  and  it  makes  no  dif- 
ference to  him  whether  other  defendants 
were  served  or  not.— McGary  v.  Pedro  re  na, 
58  Cal.  91,  94. 

18.     Same     Need    not    be    served,    when— 
Assessment  by  striking;  names  from  title. — 

Striking  from  title  of  action  names  of  one 
or  more  defendants  does  not,  in  any  way, 
change  issues  or  render  necessary  any  ad- 
ditionaj  answer;  and  if  complaint  is 
amended  in  this  way,  such  amendment  is 
not  one  which  law  or  rules  of  court  re- 
quires to  be  served  upon  defendants,  or 
which  entitles  them  to  answer. — Harney  v. 
Corcoran,  €0  Cal.   S14,   317. 


14.  Same— Same— Amendment  In 
matter  of  form. — In  action  to  foreclose 
mortgage  to  secure  certain  promissory 
notes,  amendment  of  complaint  in  matter  of 
form  after  order  of  publication  of  sum- 
mons, which  amendment  simply  sets  out 
Indorsements  of  payments  on  notes  from 
which  it  could  be  ascertained  just  what 
appeared  from  complaint,  being  in  nature  of 
bill  of  particulars,  does  not  require  republi- 
cation of  summons  nor  service  on  defend- 
ants.— Woodward  v.  Brown,  119  Cal.  282, 
290,  394,  63  Am.  St.  Rep.  108.  51  Pac.  2,  542. 


15.  Same  —  Pleadings  amended  snapead 
original  —  Amended  answer  Improperly 
stricken  ont— Antkorlty  of  coart. — Amended 
answer  which  has  been  improperly  stricken 
out  on  motion  does  not  supersede  original 
answer,  and  court  is  not  authorized  to  ren- 
der judgment  against  defendant  in  such 
case  because  there  was  no  pleading  on  file 
on  behalf  of  defendant— Spooner  v.  Cady, 
4  Cal.  Unrep.  589,  38  Pac,  104. 


IS.  Same— Same— How  far. — While  it  is 
true  that  an  amended  pleading  supersedes 
original,  this  must  be  taken  with  limita- 
tion that  to  perform  that  office  or  function, 
amended  pleading  must  be  valid,  subsisting 
pleading,  entitled  to  recognition  as  such, 
and  legitimately  in  place  of  that  which  It 
supersedes.  If  it  is  usurper,  with  no  right 
to  live  or  be  of  record,  and  exists  only 
until  court  can  strike  it  out  of  existence, 
because  It  was  void  ab  initio,  It  Alls  no  such 
office,  and  It  can  not  be  treated  as  void 
pleading  because  filed  without  leave  of 
court. — Spooner  v.  Cady,  4  Cat  Unrep.  529, 
86  Pae.  194,  195. 


As  to  how  far  amended  complaint  s«] 
oedes    original,    see,    post,    1 478    and    nolo 
pars.  159,  885-897. 

Amending  after  trial  of  tesne  of  law 
by  demnrrer— Discretion  of  trial 
eonrt. — Privilege  of  amending  after  trial  of 
issue  of  law  raised 'by  demurrer  is  not  one 
of  right  but  one  resting  in  discretion  of 
trial  court. — Schaake  v.  Eagle  Automatic 
Can  Co.,  185  Cal.  472,  489,  68  Pac.  1025,  67 
Pac.  759. 

As  to  discretion  of  trial  conrt,  sea  pars. 
55,  56,  this  note. 

18.  Same— Proper  practice. — When  com- 
plaint has  been  once  amended,  and  plain- 
tiff tries  to  again  amend  after  trial  of  issue 
of  law  raised  by  demurrer,  he  should  apply 
to  court  below,  and  if  refused,  take  his  ex- 
ception. It  is  too  late  to  make  point  for 
first  time  on  appeal,  when  nothing  in  rec- 
ord shows  abuse  of  discretion. — Schaake  v. 
Eagle  Automatic  Can  Co.,  135  Cal.  472,  480, 
63  Pac.  1026,  67  Pac.  759. 

IS.  Same— -Raising  point  for  first  time  on 
appeal* — Privilege  of  amending  complaint, 
after  trial  of  issue  of  law  raised  by  de- 
murrer, is  not  one  of  right,  but  one  resting 
in  discretion  of  trial  court  If  plaintiff  de- 
sires to  amend  second  time,  he  should  ap- 
ply to  court  below  and  if  refused  exception 
should  be  taken.  It  is  too  late  to  make 
point  for  first  time  in  supreme  court  when 
nothing  appears  on  record  to  show  an 
abuse  of  discretion. — Buckley  v.  Howe,  86 
Cal.  596,  605.  26  Pac  182;  Schaake  v.  Eagle 
Automatic  Can.  Co.,  185  Cal,  472,  489,  63 
Pac.  1025,  67  Pac.  759. 

2#).  Amending  once  "of  cowrae9*— Itf  gen- 
eral.— Any  pleading  which  may  be  amended 
once  of  course  and  without  cost  may  be  so 
amended  without  application  to  court  or 
permission  therefrom.  It  is  right  conferred 
upon  parties  equally  with  that  of  pleading 
originally,  and  this  right  court  can  not 
take  from  party  to  action.  It  must  be  ex- 
ercised within  time  and  in  manner  specified 
in  code,  and  is  quite  distinct  from  numerous 
cases  in  which  amendments  to  pleadings  can 
only  be  made  by  leave  of  court. — Spooner  v. 
Cady,  4  Cal.  Unrep.  539,  86  Pac.  104. 

21.  Plaintiff  is  entitled  to  file  first  amend- 
ment of  his  complaint  as  of  course  where 
there  has  been  no  trial  on  issue  of  law. — 
Toung  v.  Fink,  119  CaL  107,  108,  59  Pac. 
1060;  Allen  v.  Marshall,  34  Cal.  165,  167 
(or  no  appearance). 


22.  Amendment  of  complaint— As  of  right 
—After  dcmnrrcr  Sled. — The  right  to  amend 
after  the  filing  of  a  demurrer  is  absolute 
only  when  it  is  exercised  before  the  demur- 
rer is  argued  and  submitted  to  the  court 
for  decision. — Stewart  v.  Douglass,  148  Cal. 
512,  83  Pac.  699. 

23.  Same— After  close  of  cane. — If  deemed 
in  the  interest  of  justice,  it  is  within  the 
discretion  of  the  trial  court  to  permit  an 
amendment    to   the    answer   and    testimony 
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Klven  thereon,  after  the  case  is  closed  and 
argument  of  counsel  commenced,  if  the 
adverse  party  is  afforded  an  opportunity  to 
meet  the  amendment  and  the  new  testi- 
mony.—  Anglo-Callfornian  Bank  v.  Field, 
154  Cal.  517,  98  Pac.  61S. 
See   par.   34,  this  note. 


24.  Same—After  demurrer  sustained, 
possibility  of. — Where  the  complaint  is  in- 
capable of  amendment  in  a  radical  particu- 
lar, it  is  not  error  to  refuse  to  permit  the 
plaintiff  to  amend  after  demurrer  sustained. 
—San  Joaquin  A  K.  River  C.  A  Irr.  Co.  v. 
8tanislaus  Co.,  155  Cal.  21,  29,  99  Pac.  365. 

25.  Right  to  amend  after  demurrer  sus- 
tained, is  not  matter  of  right,  but  of  grace. 
— Billesbach  v.  Larkey,  161  Cal.  653,  120 
Pac.  31. 

26.  Same— After  Joinder  of  tonnes  of  fact 
—Setting;  up  new  Isaacs  can  not  be  made 
without  leave  of  the  court  (Beatty,  C.  J., 
con.  op.). — Manna  v.  Union  Fertilixer  Co., 
151  Cal.  586,   91  Pac.  393. 

Aa  to  Mow  far  amendments  varying  or  al- 
tering  cause    of   action    are    allowable,    see 

notes  34  Am.  Dec.  158;  61  Am.  St.  Rep.  414. 

27.  Same— After  motion  for  change  of 
place  of  trial  has  been  made,  it  Is  not  com- 
petent for  court  to  entertain  or  make  order 
for  amendment  of  complaint  in  matter  of 
parties,  any  more  than  in  matter  of  sub- 
stantive averments.  If,  upon  case  as  it  Is 
then  presented,  defendants  are  entitled  to 
have  their  motion  granted,  they  are  entitled 
to  have  all  judicial  action  in  cause  deter- 
mined in  superior  court  of  their  own 
county.  The  court  can  not  defeat  motion 
by  allowing  an  amendment  of  complaint 
striking  out  certain  defendants  who  were 
joined  as  such  at  time  such  motion  was 
made. — Brady  v.  The  Times-Mirror  Co.,  106 
Cal.  56,  61,  89  Pac.  209. 

28.  Same— Effect  of  demurrer. — An  orig- 
inal complaint  may  not  be  considered  by  the 
appellate  court  for  any  purpose,  if  a  de- 
murrer thereto  has  been  sustained  by  the 
trial  court,  and  the  action  has  been  tried  on 
an  amended  complaint. — Bray  v.  Lowery,  163 
Cal.  256,  124  Pac.  1004. 

29.  Where  the  original  complaint  in  an 
action  to  quiet  title  sets  forth  the  cause  of 
action  in  the  usual  general  terms,  an 
amended  complaint  which  sets  forth  the 
plaintiff's  title  in  substantially  the  same 
language,  but  which  contains  new  allega- 
tions showing  in  detail  that  the  defendants' 
wrongful  claims  were  based  upon  a  fraudu- 
lent deed,  executed  without  consideration, 
which  it  prays  to  have  declared  void,  does 
not  state  a  different  cause  of  action. — Henry 
v.  Phillips,   163  Cal.   135,  124  Pac.   837. 

80.  A  cause  of  action  to  recover  dam- 
ages for  breach  of  a  contract,  as  set  forth 
in  an  original  complaint  in  which  the  plain- 
.tiffs  were  described  as  "formerly  copart- 
ners," Is  not  changed  by  an  amendment 
which  averred  that  the  plaintiffs  continued 
to  be  copartners  in  the  subject-matter  of 
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the  cause  of  action. — Ahlers  v.  Smiley,  163 
Cal.  200,  124  Pac.  827. 

SI.     Same  —  Objection  to   enffidency. — An 

objection  to  the  sufficiency  of  an  amended 
complaint  should  not  be  considered  on  an 
application  for  permission  to  file.  The  usual 
and  orderly  way  to  test  the  sufficiency  of 
an  amended  complaint  is,  in  the  first  in- 
stance, by  demurrer,  after  the  same  has 
been  filed,  when  the  questions  presented  in 
regard  thereto  may  be  considered  and  de- 
termined, and  leave  given  to  the  pleader  to 
amend  if  the  pleading  be  held  Insufficient 
and  the  court  deem  it  proper  that  the  party 
should  have  such  leave. — Ruix  v.  Santa  Bar- 
bara Gas  A  Electric  Co.,  164  Cal.  188,  128 
Pac.  330,  333. 

«2.     Same  —  Sufficiency    of    pleading. — An 

answer  may  be  amended  once  as  of  right, 
after  demurrer  and  before  trial  of  issue  of 
law  thereon;  and  conceding  that  a  motion 
for  judgment  on  the  pleadings  performs 
the  office  of  a  demurrer  an  amended  answer 
may  be  properly  filed  after  such  motjon  and 
before  determination  of  the  issue  of  law 
raised  thereon,  and  If  the  amended  answer, 
which  takes  the  place  of  the  original,  is 
sufficient  to  raise  an  Issue  of  fact,  it  is  error 
to  grant  the  motion  for  judgment. — Evinger 
v.  Moran,  14  Cal.  App.  329,  112  Pac.  68. 

S3*  Same— To  express  cause  of  action  Is 
the  proper  pnrpose. — There  is  no  error  in 
permitting  plaintiff  to  so  amend  his  com- 
plaint as  to  express  cause  of  action  orig- 
inally intended,  but  not  clearly  expressed, 
if  intention  can  be  gathered  from  face  of 
pleading. — Nevada  Co.  &  S.  C.  Co.  v.  Kidd. 
28  Cal.  673,  681. 

34.  Same— To  make  pleading  conform  to 
facts. — Where  the  complaint,  in  an  action 
of  replevin,  was  framed  upon  the  theory 
that  the  property  was  sold  to  plaintiff  by 
defendants,  husband  and  wife,  and  at  the 
trial  there  was  evidence  that  the  wife  was 
not  an  actual  vendor  but  that  she  repre- 
sented to  the  purchaser  that  she  had  no 
interest  in  the  property,  but  that  it  be- 
longed solely  to  her  husband,  the  defend- 
ant, the  court  properly  allowed  the  plain- 
tiff purchaser  to  amend  his  complaint  to 
conform  to  the  proof  and  thereby  include 
the  defense  of  equitable  estoppel. — Mills  v. 
Jackson,  19  Cal.  App.  696,  127  Pac.  655. 

See  par.  23,  this  note. 

85.  Same— Unauthorised  amendment  ant 
part  of  the  jndrment-roll. — An  amendment 
to  an  answer,  without  leave  of  court,  and 
filed  after  expiration  of  time  allowed  by 
this  section  can  not  be  considered  aa  a 
pleading  in  the  case,  or,  per  consequence,  a 
part  of  the  judgment-roll.  —  Segerstrom  y. 
Scott,   16  Cal.  App.   258,   lit  Pac.  690. 

M.  Same— Wltfcent  leave  and  aftor  as- 
piration of  time  is  not  an  authorised  plead* 
Ing,  and  not  a  part  of  the  judgment-roll; 
but  In  the  absence  of  a  showing  to  that  af- 
fect, and  on  an  appeal  upon  the  judgment- 
roll  alone,  it  will  bo  presumed  that  suofc 
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amendment  was  within  the  statutory  time 
and  an  amendment  as  of  right,  or  that  it 
was  with  leave  of  the  court. — Segerstrom  v. 
Scott,  16  Cal.  App.  269,  116  Pac.  690. 

37.  Amendment  to  answer— Actios  for  di- 
vorce—-Prayer  for  affirmative  relief. — Where 
the  answer  omits  a  prayer  for  affirmative 
relief,  while  setting  upon  grounds  for  af- 
firmative relief,  such  omission  may  be 
cured  by  amendment,  and  the  court  is  au- 
thorized to  treat  the  answer  and  its  amend- 
ment as  one  pleading. — Mayr  v.  Mayr,  161 
Cal.  135,  118  Pac.  546. 

38.  Same— After  years  of  litigation  am* 
review  on  appeal— No  absolute  right  to. — 

The  above  section  does  not  give  a  defend- 
ant the  right  to  amend  his  answer  after  the 
cause  had  been  in  litigation  for  several 
years  and  had  once  been  considered  on  ap- 
peal.— Cameron  v.  Ah  Quong,  176  Cal.  S77, 
1G5   Pac.    961. 


39.  Change  of  venue— Amending  demur- 
rer as  of  eonrse  after  service  but  before 
hearing  of  motion  for  change  of  venue,  does 
not  waive  the  motion. — Pittman  v.  Carsten- 
brook.  11  Cal.  App.  227,  229,  104  Pac.  699. 

40.  Curing  defects  of  parties  plaintiff— 
By  amendment. — The  court  during  the  trial 
did  not  err  in  permitting  the  defendant  to 
amend  its  answer  by  adding  a  plea  of  de- 
fect of  parties  plaintiff,  where  the  facts 
relating  to  the  defense  did  not  come  to  the 
knowledge  of  the  defendant  until  the  trial. 
Under  the  practice  In  this  state  great 
liberality  is  to  be  exercised  in  allowing 
amendments  of  pleadings. — Burr  v.  United 
Railroads  of  San  Francisco,  168  Cal.  668, 
126    Pac    878,   874. 

41.  Demurrer—  A  ad  answer  filed  at  same 
time— Bftect  of. — Where  the  sufficiency  of  a 
pleading  is  attacked  by  demurrer,  and  an 
answer  to  the  complaint  is  filed  at  the  same 
time,  the  defects  in  the  pleading  attacked 
can  not  be  held  to  be  cured  by  the  allega- 
tions in  the  answer,  for  the  reason  that 
the  answer  is  before  the  court  only  in  the 
event  that  the  petition  withstands  the  test 
of  the  demurrer,  under  the  provisions  of 
the  above  section. — Metropolitan  Life  In- 
surance Co.  v.  Rolph,  184  Cal.  657,  194  Pac. 
1005. 

42.  Same  — Effect  of  demurrer.  —  Where 
the  defendant  interposed  a  frivolous  de- 
murrer and  the  court,  overruling  the  same, 
permitted  defendant  to  answer  within  five 
days  "on  the  payment  of  ten  dollars  to  the 
opposite  party"  and  filed  his  answer  with- 
out attempting  to  conform  to  the  order,  the 
court  properly  granted  plaintiff's  motion  to 
strike  out  the  answer  and  for  judgment 
upon  defendant's  default. — Pierce  v.  Ava- 
kian,  167  CaL  880,  189  Pac.  799. 

43.  Liberality  in  the  allowance  of  an 
amendment  to  a  pleading  is  the  rule  rather 
than  the  exception;  and  in  cases  where  an 
amendment  can  be  made  in  furtherance  of 
justice  without  Jeopardizing  the  rights  of 
an  adverse   party,   it   should  be  freely  al- 


lowed.— Mack  roth  v.  Sladky,  27  CaL  App. 
112,  148  Pac  978. 

44.  The  superior  court  has  authority  to 
deny  a  defendant  the  privilege  to  file  an 
answer  after  he  has  interposed  a  demurrer 
and  it  has  been  overruled,  the  matter  rest- 
ing in  the  discretion  of  the  court,  subject 
to  review  in  case  of  its  arbitrary  or  un- 
reasonable exercise.  —  Leavell  v.  Superior 
Court,  27  Cal.  App.  191,  149  Pac  272. 

45.  An  amendment  to  any  pleading  after 
a  demurrer  is  sustained  thereto  is  a  waiver 
of  the  right  to  object  to  any  error  in  the 
sustaining  of  the  demurrer.  —  Carter  v. 
Canty,  28  Cal.  App.  323,  162  Pac.  812. 

46.  Where  the  defendant  files  an  amended 
pleading  after  the  demurrer  to  the  original 
pleading  has  been  sustained  and  the  case 
thereafter  goes  to  trial  and  judgment,  any 
error  committed  in  sustaining  the  demurrer 
is  waived. — Carter  v.  Canty,  28  Cal.  App. 
328,  152  Pac.  312.' 

47.  Same  —  Overrated  —  Entry  of  Anal 
Judgment. — After  demurrer  to  complaint  is 
overruled,  and  no  answer  is  filed,  court  has 
discretion  to  grant  leave  to  answer  or  to 
enter  final  judgment,  especially  where  de- 
murrer was  manifestly  frivolous  and  con- 
fessedly put  in  to  obtain  time  without  any 
Intention  of  relying  on  it. — Barron  v.  Ds- 
leval,  58  Cal.  95,  97. 

48.  Same  —  Sustained  without  leave  to 
amend. — When  a  demurrer  is  sustained  the 
defendant  is  entitled  to  judgment  forthwith 
unless  the  court,  in  its  discretion,  gives 
plaintiff  the  right  to  amend. — Gal  us  ha  v. 
Fraser,  178  Cal.  668,  174  Pac.  311. 

49.  Same  —  Same  —  Defendant     can     not 

amend,  when. — There  is  no  error  in  refus- 
ing to  permit  defendant  to  answer  after 
judgment  sustaining  demurrer  thereto, 
where  defense  is  invalid. — Gil  Ian  v.  Hutch- 
inson,  16  Cal.  153,  154,   167. 

60.  Same— Same  —  Defendant  Is  entitled 
to  nnal  Judgment,  when. — Whenever  demur- 
rer is  sustained  to  complaint,  on  ground 
that  it  does  not  state  facts  sufficient  to  con- 
stitute cause  of  action,  without  leave  to 
amend,  defendant  is  entitled  to  have  final 
judgment  entered  in  his  favor.— Mora  v. 
Le  Roy,  58  Cal.  8,  9. 

51.  Same— Same— Review  of  order  deny- 
ing plaintiff's  right  to  amend. — If  demurrer 
is  sustained  on  ground  that  complaint  does 
not  state  facts  sufficient  to  constitute  cause 
of  action,  and  order  refusing  leave  to 
amend  is  inserted  in  order  sustaining  de- 
murrer, and  is  made  at  same  time,  it  can 
not  be  presumed  that  plaintiff  asked  leave 
to  amend  in  advance  of  ruling  upon  demur- 
rer, and  order  denying  his  right  to  amend 
having  been  made,  and  excepted  to  by  force 
of  statute  (I  647,  post),  it  can  not  be  re- 
quired that  he  should  move  to  vacate  or 
modify  it  in  order  to  have  point  reviewed 
by  appeal. — Schaake  v.  Kagle  A.  C.  Co.,  135 
CaL  472,  480,  63  Pac.  1025,  67  Pac  759. 
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S3.  Same— Same — Same — Where  cause  Is 
stated  upon  demurrer. — If  demurrer  to  com- 
plaint is  sustained,  with  leave  to  amend, 
but  plaintiff  declines  to  do  so,  and  states 
his  case  upon  demurrer,  and  final  judgment 
is  entered  upon  it,  supreme  court  can  not, 
on  appeal  from  Judgment,  reverse  such  de- 
cision on  demurrer  and  send  case  back  with 
leave  to  amend.  It  would  be  an  anomaly 
in  legal  proceedings  to  hold  a  judgment, 
correct  in  all  respects,  and  arbitrarily  re- 
verse it. — Sutter  v.  San  Francisco,  36  Cal. 
112,  116. 


BS.  Same— Sane— Same— 'Where  no  leave 
asked. — If  demurrer  to  complaint  is 
sustained,  without  leave  to  amend,  plaintiff 
can  not  properly  raise  point  in  supreme 
court,  that  court  below  should  have  allowed 
an  amendment  to  complaint,  where  plaintiff 
did  not  ask  leave  to  amend. — Durrell  v. 
Dooner,  119  Cal.  411.  413,  51  Pac.  628. 

84.  Same  —  Same  —  Riflht  of  plaintiff  to 
amead.  —  After  sustaining  of  demurrer, 
plaintiff  is  entitled  to  amend  unless  com- 
plaint is  so  defective  that  it  can  not  be 
made  good.  —  Rldgway  v.  Bogan,  2  Cal. 
Unrep.  718,  12  Pac.  343. 


Discretion  of  trial  court  —  Liberal 
construction  favored. — The  general  rule  is 
that,  in  the  exercise  of  the  discretion  con- 
fided to  trial  courts  in  regard  to  amendment 
of  pleadings,  great  liberality  should  be  in- 
dulged by  such  courts.  This  salutary  rule 
is  fostered  by  the  desire  that  in  all  actions 
at  law  or  suits  in  equity  the  pleadings  shall 
be  in  such  condition,  with  respect  to  all  the 
issues  which  ought  to  be  litigated  and  ad- 
judicated thereby,  that  full  and  complete 
justice  may  be  done  between  the  parties. — 
Cook  v.  Suburban  Realty  Co.,  20  Cal.  App. 
538,  121  Pac.  801,  802. 

As  to  construction,  see  par.  2,  this  note. 

go.  Same— Laches  of  defendant. — Where 
the  defendant  has,  by  his  answer,  virtually 
admitted  a  material  allegation  of  the  com- 
plaint, and  has  allowed  such  admission  to 
stand  for  nearly  a  year,  and  until  the  trial 
was  about  to  proceed,  before  attempting  to 
controvert  it,  and  then  by  a  denial,  in  Its 
nature  not  positive,  and  involving  an  alle- 
gation in  the  complaint,  after  the  truth  or 
falsity  of  which  the  defendant,  through  the 
public  records,  had  available  to  it  means  of 
ascertaining  some  positive  knowledge,  upon 
which  his  denial  could  have  been  put  in 
positive  terms,  it  can  not  be  held  that  the 
court's  denial  to  the  proposed  amendment 
constitutes  an  abuse  of  discretion. — Cook  v. 
Suburban  Realty  Co.,  20  Cal.  App.  638,  129 
Pae.  801,  803. 

57.  Same— To  grant  or  refuse  leave  to 
•mend  —  After     demurrer     sustained.  —  The 

court  should  exercise  its  discretion  liber- 
ally in  favor  of  an  application  to  amend 
after  demurrer  sustained,  but  the  above 
section  does  not  give  a  right  to  amend  at 
that  stage  of  the  proceedings  unless  the 
circumstances  are  such  as   to  make   it  an 


abuse  of  discretion  to  deny  leave  to  amend. 
— Gulusha  v.  Fraser,  178  Cal.  658,  174  Pac. 
311. 

18.  Impossibility  to  state  a<  cause  of  ac- 
tion—Refusal  of  leave  to  amend. — Where 
the  trial  court  very  properly  determined 
that  under  the  conditions  it  would  be  im- 
possible for  plaintiff  to  state  a  cause  of  ac- 
tion, its  discretion  in  refusing  further 
amendment  was  not  abused.  —  Lent*  v. 
Clough,  39  Cal.  App.  430,  179  Pac.  223. 

Aa  to  discretion  of  trial  court  to  grant 
or  refuse  leave  to  amend,  see  pars.  65,  56, 
this  note. 


Leave    to    answer  — In    general.  —  A 

party  whose  demurrer  is  overruled,  ought  to 
be  required  to  obtain  leave  to  answer,  to 
satisfy  the  court  that  he  has  substantial 
defense  on  merits  to  action.  Allowance  of 
leave  to  answer  rests  in  discretion  of  court 
below,  subject  to  review,  of  course,  in  case 
of  Its  arbitrary  or  unreasonable  exercise. — 
Thornton  v.  Borland,  12  Cal.  438,  439;  Gil- 
Ian  v.  Hutchinson,  16  Cal.  168,  154,  167. 

Aa  to  sustaining  demurrer  without  leave 

to  answer,  see  pars.  48-64,  this  note. 


«©.  Notice— And  service  of  copy  of  amend- 
ment.— Where  the  amendment  is  to  make 
the  pleading  conform  to  the  proof,  no  notice 
need  be  given  and  the  amendment  need  not 
be  served.— Gaddis  v.  Grant,  89  Cal.  App. 
437,  179  Pac  410. 

61.  Time  to  answer.— When  demurrer  to 
complaint  has  been  overruled,  it  Is  not 
necessary  for  court  to  fix  time  within  which 
defendant  must  answer,  though  it  has 
power  to  fix  such  time  as  it  may  deem 
reasonable;  but  if  it  is  not  fixed,  defendant 
should  answer  within  same  time  as  in  cases 
of  service  of  copy  of  original  complaint 
with  summons. — People  v.  Rains,  S3  Cal. 
127,  128,  180,  181. 
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•3.     Waiver   of   demurrer—  By   filing 

■we*. — It  seems  to  have  been  formerly  held 
that  filing  of  answer  after  overruling  of 
demurrer  is  waiver  of  demurrer;  but  this 
section,  as  amended,  provides,  among  other 
things,  that  demurrer  is  not  waived  by  fil- 
ing answer  at  same  time. — Curtiss  t.  Bach- 
man,  84  Cal.  216,  218,  24  Pac.  879. 

68.  Demurrer  to  complaint  on  ground 
that  It  fails  to  state  cause  of  action  is  not 
waived  by  filing  answer  at  same  time  or 
subsequently    to    filing    and    overruling    of 

demurrer,  nor  is  defect  cured  by  verdict. 

Hurley  v.  Ryan,  119  Cal.  71,  72,  51  Pac.  20. 

64.  Same— Leave  of  court. — It  being  ex- 
pressly enacted  that  demurrer  is  not  waived 
by  filing  of  answer  at  same  time,  a  fortiori, 
it  is  not  waived  by  filing  of  answer  upon 
leave  given  by  court,  subsequently  to  filing 
and  overruling  of  demurrer.  —  Curtiss  v. 
Bach  man,  84  Cal.  216,  218,  24  Pac.  379. 

•ft.  When  defendant  may  ho  reouiresl  to 
answer    amended    complaint    "at    once.9* 

Where   court  agrees  with   defendants   that 
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complaint  should  b«  amended,  and  allows  done  briefly,  sufficiently,  and  without  any 
plaintiff  at  once  to  amend  it,  which  is  done  inconvenience,  and  such  action  can  not  be 
in  few  lines,  there  is  no  abuse  of  discretion  construed  as  "surprise"  sprung1  upon  defend- 
in  his  insisting*  upon  defendant's  answering  ant. — Ellen  v.  Lewison,  88  CaL  163,  257,  258, 
amended  complaint  at  once,  where  it  can  be  26  Pac.  108. 

§473.  AMENDMENTS  BT  THE  COURT.  ENLARGING  TIME  TO 
PLEAD  AND  RELIEVING  FROM  JUDGMENTS,  ETC.  The  court  may  in 
furtherance  of  justice,  and  on  such  terms  as  may  be  proper,  allow  a  party  to 
amend  any  pleading  or  proceeding  by  adding  or  striking  out  the  name  of  any 
party,  or  by  correcting  a  mistake  in  the  name  of  a  party,  or  a  mistake  in  any 
other  respect;  and  may,  upon  like  terms,  enlarge  the  time  for  answer  or 
demurrer.  The  court  may  likewise,  in  its  discretion,  after  notice  to  the  adverse 
party,  allow,  upon  such  terms  as  may  be  just,  an  amendment  to  any  pleading  or 
proceeding  in  other  particulars ;  and  may  upon  like  terms  allow  an  answer  to 
be  made  after  the  time  limited  by  this  code;  and  may,  also,  upon  such  terms 
as  may  be  just,  relieve  .a  party  or  his  legal  representative  from  a  judgment, 
order,  or  other  proceeding  taken  against  him  through  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect; 

[Time  for  application.]  provided,  that  application  therefor  be  made  within  a 
reasonable  time,  but  in  no  case  exceeding  six  months  after  such  judgment, 
order,  or  proceeding  was  taken;  and  provided,  further,  that  said  application 
must  be  accompanied  with  a  copy  of  the  answer,  or  other  pleading  proposed  to 
be  filed  therein,  otherwise  said  application  shall  not  be  granted.  When  from 
any  cause  the  summons  in  an  action  has  not  been  personally  served  on  the 
defendant,  the  court  may  allow,  on  such  terms  as  may  be  just,  such  defendant 
or  his  legal  representative,  at  any  time  within  one  year  after  the  rendition  of 
any  judgment  in  such  action,  to  answer  to  the  merits  of  the  original  action. 

•[Action  to  recover  personal  property.]  When,  in  an  action  to  recover  the  pos- 
session of  personal  property,  the  person  making  any  affidavit  did  not  truly  state 
the  value  of  the  property,  and  the  officer  taking  the  property,  or  the  sureties  on 
any  bond  or  undertaking  is  sued  for  taking  the  same,  the  officer  or  sureties  may 
in  their  answer  set  up  the  true  value  of  the  property,  and  that  the  person  in 
whose  behalf  said  affidavit  was  made  was  entitled  to  the  possession  of  the 
same  when  said  affidavit  was  made,  or  that  the  value  in  the  affidavit  stated  was 
inserted  by  mistake,  the  court  shall  disregard  the  value  as  stated  in  the  affidavit, 
and  give  judgment  according  to  the  right  of  possession  of  said  property  at  the 
time  the  affidavit  was  made. 

History:  Enacted  March  11,  1872,  re-enactment,  with  additions,  of 
1 68  of  Practice  Act;  amendment  approved  March  24,  1874,  Code 
Amdts.  1873-4,  p.  302;  March  9,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  2;  May  5,  1917,  Stats,  and  Amdts.  1917,  p.  242.  In  effect  July  27, 
1917. 

AMENDMENTS  BY  COURT— ENLARGING  IV.  Appeals— In  General,  203222. 

TIME  TO  PLEAD— RELIEVING  PROM  v.  Appeal  Prom  Judgments  op  Jus- 

JUDGMENT,  ETC.  tices  of  the  Peace,  223225. 

L  Ik  General,  1-74.  VI.  Bills    of   Exception   and    State- 

IX  Affidavit  of  Merits  on   Motion  ment  on  Motion  fob  New  Trial, 

for  Relief  From  Judgment,  75-  226-258. 

132.  VII.  Clerical   Mistakes   and   Judicial 

ITL  Amendments  —  In   General,    133-  Errors  —  Amendment  of  Judo- 

202.  ment,  259-307. 
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IPt.  II, 


YUL  Direct   and    Collateral    Attack. 
308-314. 

IX.  Divorce  Matters — Annulment  Of 
Marriage  —  Maintenance,  315- 
357. 

X  Equitable   Belief   Against   Judg- 
ment, 358-401. 

XI.  Foreclosure  Proceedings,  402-431. 

XII.  Guardianship  Matters,  432-435. 

XIII.  Insolvency,  436-438. 

XIV.  Matters  of  Discretion,  439-465. 

XV.  Mistake,  Inadvertence,  Surprise, 
and  Excusable  Neglect,  466-504. 

XVI.  Partition,  505,  506. 

XVIL  Permission  to  Amend  and  Amend- 
ment, 507-736. 

XVIII.  Probate  Matters,  737-761. 

XIX.  Bemedies  —  Proper  Practice,  762- 
799. 

XX.  Stipulations,  800-803. 

XXI.  Terms  and  Conditions — Imposing 
Costs,  804-821. 

XXII.  Time— Limitation  as  to,  822-903. 
XXm.  Title  to  Beal  Property,  904-908. 
XXIV.  Vacating  Defaults,  909-946. 

XXV.  Vacating  Default  Judgments,  947* 
1041. 

XXVI.  Vacating    Dismissal    of    Action, 
1042-1060. 

XXVII.  Vacating  Judgments  and  Orders— 
In  General,  1061-1164. 

I.  In  General. 

1.    As  to  generally. 

2,3.  As  to  right  to  relieve  not  being 
an  absolute  right. 

4.  Application  for  relief — Notice  of 

motion — Requisites  of. 

5.  Concerning    cost    bills  —  Amend* 

ment. 

6.  Same — Failure  to  file. 

6a.  Same  —  Motion    to    retax    costs 
should  be  denied. 

7.  Construction    of    section  —  As  to 

generally. 

8.  Same — A  remedial  provision. 

9.  Same — Amendment  of  1917. 
10.  Same — Covers  mistake  of  law. 

11- 14.  Same — Discretion  of  court. 

15.  Same — Does  not  apply  to  motion 

to  set  aside  judgment  rendered 
without  jurisdiction. 

16.  Same — Does  not  apply  to  proceed- 

ings  in  fieri. 

17.  Same — Does   not   apply   to   what 

questions  of  notice. 

18.  Same — Does  not  authorize  correc- 

tion of  undertaking  on  attach- 
ment. 

19.  Same — Does  not  authorize  substi- 

tution of  party  plaintiff. 


n. 
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20.  Same— Implies   that   action   shall 

be  pending. 

21.  Same — Judgment  satisfied. 
22-26.  Same — Liberal   construction. 

27.  Same— Not  applicable  to  justices' 

eourts. 

28.  Same — Section  relates  to  persons. 

29.  8ame — Section  was  intended  to  be 

remedial. 

80.  Same — Was  intended  to  apply  to 

what  cases. 

81.  Distinction    between    cases — Court 

without  jurisdiction  of  party. 

32,  Duty  of  court — Liberal  construc- 

tion. 

33.  Exercise  of  power — In  furtherance 

of  justice. 

84-42.  Grounds   for   relief— A   very   lib- 
eral interpretation. 

43.  Same — Discretion   of  court. 

44.  Same — Error  in  pleading  or  pro- 

cedure— Not  ground  for  relief. 

45.  Same — Mistake   as   to    party    de- 

fendant. 

46.  Mistake  of  fact  need  not  be  mu- 

tual. 

47.  New  York  statute. 

48.  No    notice    necessary    to    correct 

ordinary  mistake. 

49.  Party   in   whose   favor   judgment 

has  been  rendered  is  entitled  to 
relief. 

60.  Same— Though  he  was  present  at 

trial. 

61.  Power  of  court — As  to  making  or 

granting  amendments. 

62.  Same— 8hould  be  freely  and  lib- 

erally exercised. 

63.  Purpose  of  section — Is  to  enable 

courts  to  relieve  party. 

54.  Beaches   only   orders   not   appeal- 
able. 

65-61.  Belief  from  what— In  general. 
62.  Bule  prescribed  by  this  section — 
Is    equally    applicable    whether 
motion  is  granted  or  refused. 
63-  71.  Time  for  application— In  general. 

72.  Trial  court's  action  —  Disturbed 

for  abuse  of  discretion,  only. 

73.  What  created  necessity  for  enact- 

ment of  section. 

74.  Word  "proceeding"— Necessarily 

has   its   meaning   according    to 
context. 

Affidavit  of  Merits  on  Motion  for  Be- 
lief From  Judgment. 

76,  76.  As  to  merits— Necessity  for  show- 
ing. 

77-  83.  Affidavit  is  indispensable,  when—* 
In  general. 

84.  Same — Exception, 
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85. 

86. 

87. 
88. 
89. 

90. 
91. 

92. 
93. 

94. 

95. 

96. 

97. 

98. 

99. 

00. 

01. 

102, 103. 
04. 
05. 

00. 

07. 

108, 109. 

10. 

11. 
12. 

13. 

14. 

115, 116. 

117. 

18. 

[19. 

L20. 

121. 
C.  C.  P.— 66 


Same — Failure  to  file  transcript 
in  time. 

Same — For  change  of  place  of 
trial. 

Same — Judgment  by  default. 

Same — Same — McEnerney  Act. 

Same— Showing  adverse  interest  in 
affidavit. 

Same — Sufficiency  of  affidavit. 

Affidavit  not  necessary,  when  — 
Default  based  on  false  return 
of  service. 

Same — Inadvertence  of  court. 

Same  —  Judgment  upon  invalid 
stipulation. 

Same  —  Same  —  Meritorious  de- 
fense. 

Same  —  May  be  dispensed  with, 
when. 

Same— To  set  aside  decree  of  di- 
vorce. 

Same — Where  default  entered  by 
clerk  is  nullity. 

Same  —  Where  facts  are  within 
knowledge  of  court. 

Same— Where  judgment  or  order 
shows  upon  its  face  that  it  was 
improvidently  made. 

Affidavit  must  show  what  —  In 
general. 

Same — Facts  bringing  case  within 
section. 

Amended  affidavit — Bight  to  file. 

Appeal — Conflicting  evidence. 

Contradiction  of  affidavit  of  mer- 
its— In  general. 

Same — Counter-affidavits. 

Same — Matter  of  practice. 

Same — Merits  can  not  be  tried  on 
affidavits. 

Continuance  of  hearing — For  pro- 
duction of  further  affidavits. 

Delayed  affidavit— Weight  of. 

Insufficiency  of  affidavit— Altera- 
tion of  instrument. 

Same  —  Answer  to  original  com- 
plaint as  affidavit. 

Same  —  Facts  excusing  neglect 
should  be  set  forth. 

Meritorious  defense  by  attorney — 
Not  shown. 

Same — Statement  of  facts  of  de- 
fense to  counsel. 

Same  —  Service  of  summons  by 
person  of  proper  age. 

Same  —  Where  certain  averments 
are  not  made. 

Same — Where  defense  sought  to 
be  made  is  technical. 


Same — Where    it    discloses    negli- 
gence and  carelessness. 

It41 


122-124.  Need  not  disclose  facts  constitut- 
ing defense — Im  general. 

125.  Same — Better  practice. 

126.  No  authority  to  waive  proper  affi- 

davit. 

127.  No  particular  form  is  required — 

Of  application  to  set  aside. 

128.  Ought  to  be  made  by  whom — By 

defendant. 

129.  Same — By  counsel,  where  defend- 

ants are  ignorant. 

130.  Same — Defendant's  attorney  may 

make. 

131.  Presentation  of  wilfully  false  affi- 

davit. 

132.  Verified     answer  —  Is    sufficient 

showing  of  merits. 

IIL  Amendments — In  General. 

133.  Action  for  death — Nonjoinder  of 

all  heirs — Instance  of  proper  re- 
fusal. 

134.  Affidavit — Amendment  of. 

135, 136.  Amendments  to  pleading — Allowed 
in  furtherance  of  justice,  only. 

137- 139.  Same — Discretion  of  court. 

140.  Same — To  conform  to  proof. 

141, 142.  Answer — Amendment  of. 

143, 144.  Same — Discretion  of  court. 

145, 146.  Same  —  During  trial  of  cause  — 
Discretion  of  court. 

147, 148.  Same  —  Refusal  of  leave — Proper 
where  result  same. 

149.  Bill  of  exceptions — Amendment  to. 

150.  Complaint  —  Amendment    of  —  In 

general. 

151.  Same — After    demurrer    sustained 

— Discretion  of  court. 

152.  Same — After    demurrer    sustained 

on  appeal. 

153- 156.  Same — After  submission. 

157.  Same — Same  —  statement  of  new 

and  distinct  cause  of  action. 

158.  Same  —  Same  —  To     conform     to 

proof. 

159.  Same  —  Amendment     supersedes 

original. 

160, 161.  Same— At  the  trial. 

162- 166.  Same — Changing  cause  of  action. 

167.  Same — Same  —  Elaborating  state- 
ment in  second  count. 

168,169.  Same— Same— Statute    of    limita- 
tions. 

170.  Same — Correction    of    mistake    in 

stating  subject-matter. 

171.  Same — Denial  of  leave  to  amend 

— Error,  when. 

172- 174.  Same — Same — Not  error,  when. 

175.  Same  —  Depriving    defendant    of 

technical  defense,  only. 

176.  Same  —  Service    of  —  Failure    to 
make  harmless,  when. 
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111.  Same — Same — Proof  of  tho  tor?- 

ice. 

178.  Same — Setting  up  oral  agreement 

— Bar  of  statute. 

179.  Same— Time  within  which  may  bo 

made. 

180.  Continuance  of  trial. 

181.  Discretion  of  court — In  general, 

182.  Same — Abuse  of  discretion. 

183.  Imposition  conditions* 

184.  Imposition  terms. 

185.  In  furtherance  of  justice — Refusal 

of,  abuse  of  discretion. 

186.  Same — The  object  of  judicial  pro- 

ceeding!. 

187,188.  Judgment — Amendment    and   cor- 
rection of — In  general. 

189.  Same — After  lapse  of  six  months. 

190, 191.  Same — Clerical  mistake. 

192, 193.  Same — Power  of   court   to  enter, 
correct  or  modify  judgment. 

194, 195.  Order  denying  leave  to  amend. 

•  196.  Petition  for  revocation  of  pro- 
bate of  will — Amendments  are 
in  discretion  of  the  court. 

197, 198.  Power  of  court  to  amend. 

199.  "Proceeding"  —  Certification    of 

engrossed  bill  of  exceptions. 

200.  Record — Amendment  of. 

201.  Statement  on  motion  for  new  trial 

— Amendment  of. 

202.  Same— Editorial  note, 

IV.  Appeals — In  General. 

203-  205.  As  to  generally. 

206.  Affirmance  of  order  on  appeal- 

Where    motion    not    based    on 
grounds  in  section. 

207.  Appeal    by    new    and   alternative 

method — Default    in    filing    no- 
tice with  the  clerk. 

208.  Same — Ex  parte   order  extending 

time  for  transcript. 

209.  Application   to   set  aside  order- 

Order  denying  special  order  af- 
ter judgment. 

210.  Authority  of  executor  to  sell  land 

— Made  after  decree  of  distri- 
bution. 

211.  Default     judgment  —  Jurisdiction 

only  question  for  determination. 

212.  Failure  to  file  brief  on  appeal  in 

time — Inadvertence  of  clerk. 

213.  Failure  to  file  opening  brief  on 

appeal  in  time. 

214.  Failure  to  file  transcript  in  time. 

215.  Jurisdiction  lost  by  going  down  of 

remittitur. 

216.  New  trial  order — Applied  to  such 

an  order  improvidently  made. 

217.  Review  of  judgment  for  fraud  or 

mistake. 
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218,219.  Statement  —  Compliance  with  re- 
quirements strictly — Mandamus 
i— Proper  remedy  for  refusal  to 
settle. 

220.  Same — Same — Failure    to    comply 

strictly — Denial  of  relief — Ap- 
peal. 

221.  Same — Failure  to  present  in  time 

— Jurisdiction  to  settle. 

222.  Same — Same  —  Relief   under   this 

section. 

V.  Appeal  From  Judgment  of  Justices  Op 
the  Peace. 

223.  Construction    of    section  —  With 

section  859,  post. 

224.  Superior  court — May  allow  what 

amendments  on  appeal. 

225.  Same  —  May   allow  what  amend- 

ments on  certified  cause. 

VL  Bills  op  Exception  and  Statement  On 
Motion  fob  New  Trial. 

226.  Appealable  order. 

227-  231.  Bill  of  exceptions  —  Amendment 
of. 

232.  Same— Can  not  be  amended,  when. 

233, 234.  Same — Failure  to  serve  in  time. 

235.  Same— Same — Abuse  of  discretion 

not  shown,  when. 

236.  Same — Same  —  Waiver,    abandon- 

ment, of  motion  for  relief. 

237.  Same — Re-engr9kment — Not    sub- 

ject to  statutory  limitation. 

288.  Bill  or  statement — May  be  cor- 
rected, within  six  months  —  If 
erroneous. 

239.  Court    has    no    power — After    six 

months — To  allow  amendments 
or  corrections. 

240.  Same — Same — To  cancel  certificate 

of  settlement. 

241.  Same — Same — To  grant  relief  un- 

der this  section. 

242.  Judge — Has  no  power  to  extend 

time  for  settlement  on  bill  of 
exceptions — Beyond  thirty  days 
— Without  consent. 

243.  Mandamus — As  a  remedy  against 

order  denying  relief. 

244.  Same — Same — Discretion  of  court. 

245.  Notice  of  intention — To  set  aside 

bill  of  exceptions  —  Commend- 
able practice  but  not  required 
by  statute. 

246.  Power  of  court — After  time  limit 

— Bill  of  exceptions. 

247.  Same — Same — Failure  to  file  bill 

of  exceptions  in  time. 

248.  Same — Failure  to  file  notice  of  in- 

tention. 

249.  Same — Failure  to  serve  bill  of  ex- 
ceptions in  time. 
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250.  Same — Statement   on   motion   for 

new  trial* 

251.  Same — To  set  aside  order  deny- 

ing  defendant's  motion  for  new 
trial. 

252.  Power  to  cancel  certificate  —  In 

general. 

253.  Same — Under  Practice  Act. 

254,255.  "  Proceeding '  '—Ob jection  to  set- 
tlement. 

256.  Same  —  Presentation   and    settle- 

ment of  bill  of  exceptions  or 
statement  of  case  —  Is  "pro- 
ceeding." 

257.  Same— Settlement  of  bill   of  ex- 

ceptions is  "proceeding." 

258.  Same — Settlement  of  statement  on 

motion  for  new  trial  is  "pro- 
ceeding." 

VII.  Clerical  Mistakes  and  Judicial  Er- 
rors— Amendment  of  Judgment. 

259.  Clerical  misprisions  —  Adding  let- 

ter "n"  to  name  of  defendant. 

260.  Same  —  Error  in   description  in 

name  of  street. 

261.  Same — Oversight  in   ordering  un- 

encumbered property  to  be  sold 
by  a  "commissioner,"  as  well 
as  by  "sheriff." 

262.  Use  of  word  "executor"  instead 

of  "executors"  in  notice  of 
appeal. 

263.  Construction  of  section — In  gen- 

eral. 

264.  Correction   of  clerical   errors — In 

appellate  court. 

265.  Same — Or  defects  in  record— How 

made. 

266.  Same — Same — In  action  to  fore- 

close mortgages. 

267.  Same — Same — Same — Without  no- 

tice to  defendant. 

268.  Same — Same — Moving  party  must 

show  diligence. 

269.  Same — Same — Not  going  to  mer- 

its of  case. 

270.  Same — Same  —  Upon  any  compe- 

tent legal  evidence. 

271.  Same — Same — Where   record    fur- 

nishes data  by  which  to  amend. 

272.  Correction  of  judgment — Accident 

in  entering  judgment — Against 
two  defendants  instead  of  one. 

273.  Same  —  Amendment  to  conform 

with  judgment  actually  ren- 
dered. 

274.  Same  —  Same  —  Immateriality  of 

minute  entry. 

275.  Same — Same — Power  of  court. 

276.  Same — Same — Purpose    of    allow- 

ing amendment. 

277.  Same — Burden  of  proof  is  upon 

moving  party. 


278.  Same — Can  not  include  what  pro- 

visions. 

279.  Same — Failure  of  clerk  to  enter 

judgment  as  pronounced. 

280.  Same — Judgment  is  void  if  differ- 

ent relief  is  granted. 

281.  Same — Mere  afterthought  not  al- 

lowed as  amendment. 

282.  Same — Mistake  as   to   initials   of 

defendant's  name. 

283.  Same — Motion  for,  must  be  made 

within  six  months — Exception. 

284.  Same — Nunc  pro  tunc. 

285.  Same — Same — Supreme  court  will 

direct,  what. 

286.  Same — Same  —  When   record   dis- 

closes error. 

287.  Same — Same  —  When  record  does 

not  disclose  error. 

288.  Same — Presumption  in  support  of 

judgment. 

289.  Same— Time  for,  and  effect  of. 

290.  Same — What  does  not  show  that 

mistake  is  not  clerical  error. 

291.  Same— What  must  be  established. 

292.  Same— What  relief  is  not  obtain- 

able. 

293.  Judicial   error — Can   be   remedied 

through  motion  for  a  new  trial, 
or  on  appeal,  only. 

294,295.  Same— Can   not    be   remedied    by 
judgment  nunc  pro  tunc. 

296.  Same  — Same  —  So  as  to  include 

omitted  costs. 

297.  Same — New   order   of  sale   unau- 

thorized, when. 

298.  Same — No  power  of  correction  af- 

ter entry  of  judgment. 

299.  Same— What  is  judicial  error. 
800.  Same — What  is  not  mere  clerical 

mistake,  and  what  not  amend- 
able. 

301.  Motion   under  above  section  —  Is 

usually  made  and  determined  on 
affidavits. 

302.  Order  inadvertently  entered — Sus- 

taining demurrer,  etc. 

303.  Order  for  service  by  publication — 

Section  937,  post. 

804.  Record  of  court  below— Can  not 

be  altered  or  amended  by  proof 
made  in  supreme  court. 

805.  Vacation  of  judgment  —  In  gen- 

eral. 

306.  Waiver  of  error  of  court— Over- 

ruling demurrer  improperly. 

307.  Same— Editorial  note. 

VIII.  Direct  and  Collateral  Attack. 

308.  Collateral    attack— What    is,    and 
when  so  regarded. 

309, 310.  Direct    attack    upon    judgment  — 
For  fraud* 
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811.  Same — Motion  in  court  which  ren- 

dered judgment,  to  set  it  aside* 

812.  Same — Motion  to  set  aside  judf 

ment. 

813.  Same— On  ground  that  there  was 

no  jurisdiction. 

814.  What   attack,   though   not  collat- 

eral, is  always  indirect. 

IX.  Divorce  Matters — Annulment  of  Mar- 
riage— Maintenance. 

815.  Construction  of  section  —  Abrupt 

proceeding  in  transfer  of  cause 
— Costs. 

816.  Same— Death  of  plaintiff. 

817.  Same— Nature  of   remedy — Addi- 

tional fees. 

818.  Same — Remedy  under  this  section. 

819.  Same  — With    section    137,    ante, 

and  section  1049,  post. 

820.  Decree   in   divorce  —  Can   not   be 

amended  on  motion  where  juris- 
diction has  been  lost. 

821.  Same — Can  not  be  vacated,  except 

by  what  proceedings. 

822.  Same  — Court    has    no    power    to 

modify  decree  as  to  child's  cus- 
tody—  After  subsequent  adop- 
tion proceeding. 

323.  Same — Court  has  no  power  to  set 
aside,  after  plaintiff's  death. 

824.  Same — Judicial  error  can  not  be 

amended  on  motion. 

825.  Default  —  Interlocutory   decree  — 

Motion  to  open — Not  presumed 
answer  filed  with  motion. 

826.  Denying  divorce  without  prejudice 

—  Hearing  further  evidence 
without  reopening  cause  — 
Abuse  of  discretion. 

827.  Equity — Has  power  to  decree  an- 

nulment of  marriage. 

828.  Final  and  interlocutory  decrees  of 

divorce — Effect  of,  according  to 
purport. 

329.  Final  decree  of  divorced—Entered 
without  previous  interlocutory 
decree. 

830.  Harsh   decree  of  divorce— Should 

be  vacated  upon  motion. 

831.  In    absence    of    service  —  Court 

should  be  liberal  in  setting 
aside  default  decrees  in  divorce 
suits. 

332.  Interlocutory  decree  of  divorce— 
As  to  object  of. 
333,  334.  Same — Collusion. 

335.  Same  —  Same  —  Setting  aside  on 
appeal,  only. 

836.  Same — Reconciliation  of  parties- 
Vacating  final  decree. 

337.  Judgment  by  default— Dissolving 
marriage. 
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Same— Belief  under  section. 

Motion  to  set  aside  decree  of  di- 
vorce— Made  after  expiration  of 
one  year. 

Same — Motion  made  in  time. 

Same — Same  —  Tardy  and  insuffi- 
ciently supported. 

Order  made  after  expiration  of 
six  months'  period  —  Valid 
when. 

Permanent  maintenance  —  Attack- 
ing decree  for. 

Power  to  vacate  decree  of  divorce 
— Inside  of  six  months. 

Same  —  Same  —  Loss  of  jurisdic- 
tion. 

Same — Same — Presumptions. 

Same  —  Same  —  Right  to  present 
motion. 

Same — Same — Upon  what  grounds. 

Same — Procured  upon  substituted 
service. 

Setting  aside  judgment  by  default 
in  divorce— Affidavit  of  merits 
not  required. 

Same — 8ame— No  statutory  provi- 
sion. 

Same— Decree  as  to  children  may 
be  set  aside,  where  there  was 
not  jurisdiction. 

No  abuse  of  discretion— In  deny- 
ing motion  to  set  aside  judg- 
ment by  default. 

Partly  vacating  decree — For  im- 
mediate divorce,  though  power 
to  vacate  part  as  interlocutory 
decree  is  lost. 

8ame— Valid  in  part  and  in  part 
void.  *^ 

Same— Whole  decree,  where  part 
is  valid. 

X.  Equitable  Relief  Against  Judgment. 

858.  Accident,  mistake,  or  fraud— In 
general. 

859.  Same— Cases  for  exercise  of  ju- 
risdiction. 

860.  Same—Relief  against  decree  an- 
nulling  marriage. 

861.  Same— Relief  against  decree  of 
distribution  and  discharge, 
founded  upon  false  testimony/ 

862.  Same  — Relief  against  deficiency 
judgment. 

863.  Same— Relief  against  fraudulent 
judgment. 

864.  Same— Same  —  Establishing  chil- 
dren's  right  to  property. 

865.  Same  —  Relief  against  justice's 
judgment  —  Fraudulently  eJ. 
tered. 

366.  Same— Same— Procured  by  fraud. 

367.  Same— Relief  against  mistake. 


840. 
841. 

842, 343. 


844. 

845. 

846. 

847. 
848. 

349. 
850. 

851. 

852. 
853. 

854. 

855. 


856. 
857. 
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368.  Same  —  Same  —  Correcting  decree 
of  partition. 

869.  Same — Same — Nature  of  mistake. 

870.  Same  —  Unjust    judgment  —  No 

want  of  diligence. 

371.  Equity  will  pot  intervene,  when. 

372.  Same  —  Insufficient    showing    of 

fraud. 

373.  Same  —  Mere  naked  mistake  of 

law. 

374.  Same — No  allegations  of  fraudu- 

lent intent  or  mistake. 

375.  Same — On  mere  ground  that  de- 

mand was  unconscionable. 

376.  Same — Where  no  rights  of  inno- 

cent parties  are  involved. 

877.  For  fraud — In  general. 

878.  Same  —  Averment    of    facts    and 

circumstances. 

879.  Same — Party  must  be  free  from 

negligence. 

380.  Same — Party  must  have  failed  to 
have  obtained  redress  at  law. 

881.  Same  —  Protection  of  bona  fide 
purchasers. 

382, 383.  Same — What  must  be  shown  to  ob- 
tain equitable  relief. 

384, 385.  Fraud  must  be  extrinsic  to  merits 
of  case. 

386.  Same — Decree  obtained  by  forged 

documents    or    perjured    testi- 
mony. 

387.  Same — Failure  of  party  to  intro- 

duce evidence. 

388,389.  Same  —  Fraud    in    matter    upon 
which  decree  was  rendered. 

390.  Same — Must  have  practised  in  act 

of  obtaining  judgment. 

391.  Interferences   of   equity  —  After 

time  within  which  motion  may 
be  made  to  set  aside  judgment. 

392.  Same — Denial  of  motion,  effect  of. 

393.  Same — Necessity  of   making   mo- 

tion. 

394.  Same — Remedy   by  motion,   when 

not  exclusive. 

396.  No  relief  for  mere  errors — Com- 

mitted   in    rendition    of    judg- 
ment. 

397.  Same — Save  in  exceptional  cases. 

398.  Same— Want  of  notice  to  defend- 

ant. 

399.  Same — Which  are  merely  clerical. 

400.  Not  confined  to  cases  of  fraud. 

401.  Order   opening   default — Not   ap- 

plicable to. 

XL  Foreclosure  Proceedings. 

4022.  Amended  answer — Aiding  court — 
Is  proper  without  any  showing 
of  diligence. 


408.  Amendment  of  decree  — Is  void 
when. 

404.  Courts  of  equity — Ever  ready  to 

grant  release  from  sties. 

405.  Deficiency    judgment  —  Is    void, 

when. 

406.  Judgment  by  default  —  Is  void, 

when. 

407.  Judgment  of  foreclosure— Is  void, 

when. 

408.  Mere  clerical  misprision — May  be 

amended  by  court. 

409.  Motion,  and  not   new  action — Is 

proper,  when. 

410.  Motion  to   set  aside   judgment — 

Conclusiveness  of  recitals. 

411.  Same  —  Effect    of,   as   to   second 

mortgagee. 

412.  Same  —  Not   available   to  correct 

judicial  error. 

413.  Same  —  Subsequent  motion  where 

former  was  without  merit. 

414.  Motion    to    vacate    judgment  — 

Should  be  granted  when — An- 
swer improperly  stricken  out. 

415.  Same — Same  —  Service   on  wrong 

party. 

416.  Same — Should  not  be  granted  if 

made  after  lapse  of  six  months. 

417.  Same — Same — Judgment   foreclos- 

ing certificate  of  purchase  of 
state  land. 

418.  Same — Same — Judgment  foreclos- 

ing mortgage  and  ordering  sale. 

419.  Same — Should  not  be  granted  if 

not  made  within  one  year,  when. 

420.  Party  —  Is    entitled    to    maintain 

suit  in  equity,  when. 

421.  Same — Same — After  expiration  of 

six  months  from  decree. 

422.  Same  —  Same  —  Omission   due  to 

oversight. 

423.  Same  — Same  —  To  set  aside  the 

judgment  of  foreclosure. 

424.  Same — Is  not  entitled  to  remedy 

in  equity — Without  showing  why 
remedies  at  law  were  not  ex- 
hausted. 

425.  Plaintiff's   right   to   have   wife's 

default  set  aside. 

426.  Questions   on   appeal  —  Abuse   of 

discretion,  and  what  is. 

427.  Same — Presumption  —  In  support 

of  judgment. 

428.  Same  —  Same  —  That  motion  for 

new  trial  is  pending. 

429.  Same — Same — That  order  vacating 

first  judgment  was  properly 
made. 

430.  Subsequent  amendment  of  record 

—By  supplying  proof  of  service 
of  process,  effect  of. 

431.  Waiver  of  wife  •  default. 
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XIL  Guardianship  Matties, 

482.  Vacating  appointment  —  Li   gen- 
eral. 

433.  Same  —  After    expiration    of    six 

months. 

434.  Same — Further  affidavit  of  merits 

unnecessary. 

435.  Order    of    appointment  —  When 

void. 

XIII.  Insolvency. 

436.  Order  setting  aside  discharge — In 

general. 

437.  Setting  aside  default  judgment— 

To  permit  a  plea  of  discharge 
in  insolvency. 

438.  Verification     of    petition  —  Not 
lendable. 


XIV.  Matters  of  Discretion. 

439.  Construction  of  section — In  gen* 
eral. 

440,441.  Same — Should  be  liberal. 

442.  Default  in  presenting  bill  of  ex- 

ceptions— Application  for  relief 
— Discretion  of  trial  court. 

443.  8ame — Same — Absence  or  sickness 

of  some  of  attorneys. 

444.  Same — Same — Evidence  justifying 

granting  relief  asked. 

445.  D  scretion  of  court  —  Application 

for  relief  addressed  to. 

446.  Same — How  best  exercised. 

447-452.  Same — Not  reviewable  in  absence 
of  abuse  of  discretion. 

453.  Same — Same  —  Absence  of  attor- 

ney. 

454.  Same — Same  —  Ignorance  of  sub- 

division 4  of  section  631,  post. 

455.  Same — Same — Party  honestly  mis- 

led   as    to    condition    of    court 
calendar. 

456.  Same — Same — Purpose   of   discre- 

tionary power. 

457.  Same  —  Mistake  as  to  party  de- 

fendant —  Substitution    without 
service. 

45S.  facts  showing  abuse  of  discretion 
— In  refusing  to  set  aside  de- 
fault. 

159.  Facts  showing  no  abuse  of  dis- 
cretion— In  setting  aside  of  de- 
fault. 

460.  Facts  showing  that  there  was  no 
abuse  of  discretion — In  refusing 
proposed  amendments. 

4C1.  Facts  showing  when  refusal  to 
amend  pleadings — Is  abuse  of 
discretion. 

462.  No  abuse  of  discretion — In  not  al- 

lowing   second    amended    com- 
plaint. 

463.  Same — In   opening  default   as  to 

one  of  two  defendants. 
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464.  Same — In  refusing  to  set  aside  de- 
fault or  judgment  —  Inexcus- 
able negligence  or  insufficient 
grounds. 

465.  Same  —  Motion  to  open  default 
where  the  defendant  had  left 
the  state. 

'.  Mistake,  Inadvertence,  Surprise,  Ani> 
Excusable  Neglect. 

466.  Administrator's    failure    to    read 

complaint — Attorney 's   mistake. 

467,468.  Appellate     courts  —  Strongly     in- 
clined to  support  orders. 

469.  Construction  of  sentence  —  As  to 

intention. 

470.  Same— Mistake  as  to  date  of  serv- 

ice. 

471.  Same — Power  of  court  —  Mistake 

of  law. 

472.  Same — When  mistake  is  not  result 

of  negligence. 

478.  Correction  of  by  amendment — In 
general. 

474.  Ex  parte  order  granting  relief — 

Mistake  of  court  and  opposite 
party. 

475.  Failure  to  file  bill  of  exceptions 

in  time. 

476.  Finality  of   proceedings — Genera) 

rule. 

477.  Fraud  —  Extrinsic  or  intrinsic  — 

Upon  court  or  upon  party. 

478.  Ignorance  of  attorney — As  to  au- 

thentication of  an  incorporation 
in  a  bill  of  exceptions. 

479.  Same  —  Showing  counsel  was  ig- 

norant of  amendment. 

480,481.  Inexcusable  neglect. 

482.  Same — In  depositing  costs. 

483.  Interlocutory  decree  of  divorce — 

May  be  relieved  against. 

484.  Mandate  to  compel  court  to  hear 

and  determine. 

485.  Mistake  as  to  party  defendant. 

486.  Mistake  of  attorney — Courts  may 

relieve  parties  from. 

487-489.  Mistake  of  law  as  well  as  mis- 
take of  fact— May  be  relieved 
from. 

490,491.  Mistake  superinduced  by  fraud- 
Belief  from. 

492.  Neglect   of  counsel  —  Relief  on 

ground  of  "surprise." 

493.  New  suit,  and  cause  of  action. 

494.  No  relief  against  all  mistakes. 

495.  Bight  to  amend  waived — Surprise. 

496.  Showing  and  discretion  of  court 

— Same  as  in  new  trial  motion. 

497.  Sufficient  pleading  —  Reformation 

of  instrument. 

498.  Supreme  court  may  grant  relief. 
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499,500.  "Surprise" — From  the  effect  of 
which  it  is  within  the  power  of 
the  court. 

501.  Same  —  Verification  by  superin- 
tendent of  corporation — Notice 
to  corporation. 

602.  Time   of  applying  —  Both   notice 

and  motion  must  be  made  with- 
in six  months. 

603.  Same — Seasonable  time. 

504.  Waiver  of  jurisdictional  objection* 

XVI.  Partition. 

505.  Construction  of  section. 

506.  Belief  in  equity — Against  mistake. 

XVIL  Permission  to  Amino  and  Amend- 
ment. 

507.  As   to   construction    of   section- 

Amendment  to  any  pleading  or 
proceeding. 

508.  Same — Correction  of  mistakes. 

509.  Same — Distinction. 

510.  Same — In  furtherance  of  justice. 

511.  Same — Power  of  court. 

512.  Same — Reference,   amendment   by 

and  effect  of. 

513.  Amendments  allowable  —  (1)    To 

plaintiff — Adding  count. 

514.  Same  —  Same  —  Adding  name  of 

party  plaintiff. 

515-517.  Same — Same — Adding  or  striking 
out  name  of  party. 

518.  Same — Same — Allegata    and   pro- 

bata  must  correspond. 

519.  Same — Same — Amendment  in  har- 

mony with  admission. 

520.  Same— -Same — Bill    of   costs   and 

affidavit. 

521, 522.  Same — Same — Change  of  action  at 
law  into  suit  in  equity. 

523.  Same — Same — Change  of  remedy. 

524.  Same  —  Same  —  Continuance    to 

meet  amendment. 

525.  Same — Same — Correcting    mistake 

of  law  as  well  as  of  fact. 

526.  Same — Same  —  Erroneous  process, 

but  not  void  process. 

527.  Same — Same — Facts  showing  that 

allowance     of     amendment     to 
pleadingB  was  proper. 

528.  Same  —  Same  —  For    particulars 

specified  in  demurrers  for  am- 
biguity or  uncertainty. 

529-531.  Same — Same — For  proper  presen- 
tation of  cause. 

532.  Same — Same — Plaintiff,  after  re- 
versal  of  judgment,  may  amend 
to  avail  himself  of  equity. 

533, 534.  Same — Same — Proof  of  service  of 
summons. 

535, 536..  8ame— Same— Same— Defects  ju- 
risdictional. 


537.  Same— Same— Stipulation  may  be 
set  aside. 

588,539.  Same — Same  — Though  cause  of 
action  is  abandoned. 

540-542.  Same — Same — To  conform  plead- 
ings to  proof. 

543.  Same — Same  —  To   correct   incon- 

sistency between  allegations  of 
complaint  and  its  prayer. 

544.  Same — Same — To  make  judgment 

speak  truth. 

645.  Same — Same — To  make  pleadings 
conform  to  grounds  of  cause. 

546.  Same — Same  —  To  obviate  objec- 
tion of  no  issue  presented. 

647.  Same — Same — To    suit    testimony 

in  forcible  entry  and  detainer. 

648.  Same  —  Same  —  Valid  defense  in 

hand. 
549.  Same —  (2)   To  defendant — More 
caution  used. 

650.  Same  —  Same  —  Answer  to  action 
for  diversion  of  water. 

551.  Same — Same  —  Cross-complaint  — 

In  action  to  annul  marriage. 

552.  Same  —  Same  —  Same  — Pleading 

tender. 

553.  Same — Same — Defense  defectively 

pleaded. 

554.  Same  —  Same  —  Garnishee  may 

amend  answer. 

555.  Same — Same — New  matter  known 

to  defendant. 

656.  Same — Same — Omission   of   mate- 

rial   allegation     through    over- 
sight. 

657.  Same  —  Same  —  Beplevin — Trans- 

formation of  answer. 

558, 559.  Amendments  may  be  made  at  what 
time — At  any  stage  of  proceed- 
ings. 

560.  Same  —  Even    after    evidence    is 

closed. 

561.  Same — Even    after    jury    is    im- 

paneled. 

562.  Same — Even  after  judgment. 

563.  Same — Even  after  verdict. 

564.  Amendments  may  be  made  during 

trial — In  general. 

565.  Same — By  striking  out  parties. 

566.  8ame— Change  of  prayer. 

567.  Same — To  allege  venue. 

568.  Same — To  conform  to  proofs. 

569.  Same — Same — Intervener. 

570.  Same  —  To   justify   admission   of 

evidence. 

571.  Same — Upon  just  terms. 

572.  Amendments   not   allowable — Affi- 

davit   and    undertaking   on   at- 
tachment. 

573.  Same  —  Changing  admission  into 

denial 
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574.  Same  —  Denying   acknowledgment 

of  mortgage. 

575.  Same — Denying  fact  admitted* 
576,  577.  Same — Evasive  answer. 

578.  Same — Action  of  ejectment. 

579.  Same  —  In  action   on  promissory 

note. 

580.  Same — In   action   to   recover  for 

services. 

581.  Same — In  replevin. 

582.  Same — Notice  of  mechanics9  lien. 

583.  Same — Of  judgment  while  appeal 

is  pending. 

584.  Same  —  Of  name  in  judgment, 

without  notice. 

585.  Same — Of  pleading  while  appeal 

is  pending. 

586.  Same  —  Petition  in  voluntary  in- 

solvency. 

587.  Same  —  To  present  issue  already 

presented. 

588,589.  Same— To  set  up  statute  of  limi- 
tations, when. 

590.  Same — To  strike  out  unnecessary 

averment,  when. 

591.  Same — When  complaint  can  not  be 

made  to  state  good  cause  of  ac- 
tion. 

592.  Same — Where  defense  is  invalid. 

593.  Same — Where  no  injury  results. 

594.  Same — Where  no  new  issue  or  de- 

fense is  presented.  ■ 

595.  Same — Where  not  presented  with- 

in reasonable  time. 

596,  597.  Same — Where  unnecessary. 

598.  Amendments  —  Substituted  plead- 

ing— Distinction. 

599.  Application  to  amend — Comes  toe 

late,  when. 

600.  Bad    practice  —  Court    directing 

complaint    to    be    amended    by 
striking  names  out  of  caption. 

601.  Cause     of    action     can     not     be 

changed  —  Action   ex  contractu 
into  action  ex  delicto. 

602.  Same — Action  ex  delicto  into  ac- 

tion ex  contractu. 

603.  Same — Assumpsit  —  Trespass    for 

mesne  profits. 

604.  Same  —  Change  of  party  —  Com- 

plaint against  executor. 

605.  Same — Claim  against  bank. 

606.  Same — Enforcement  of  trust. 

607.  Same  —  Entire     substance     and 

prayer  of  bill. 

608.  Same — In  New  York. 

609.  Same — Matter  foreign  to  original 

complaint. 

610.  Same — Matter   not    irrelevant    or 

redundant. 

411.  Same — Qualification  of  rule. 


612.  8ame — To  avoid  statute  of  limita- 

tions. 

613.  Complaint  may  be  amended — Af- 

ter demurrer  is  sustained. 

614.  Same — After  filing  of  demurrer — 

But  before  hearing  thereon. 

615.  Same — After  overruling  of  demur- 

rer. 

616.  Same — Before  hearing  of  demur- 

rer. 


617, 618. 

619. 

620. 
621. 
622. 
623. 

624. 

625. 
626. 

627. 

628. 

629. 


630. 

631. 

632. 
633. 
634. 

635. 

636. 

637. 

638. 

639. 

640. 

641. 

642. 

643. 

644. 


Same — Cause  of  action  not 
changed. 

Same  —  Error  in  striking  out 
amended  complaint. 

Same — Statute  of  limitations. 

Same — Same — Right  to*  plead. 

Same — Same — Time  of  running. 

Same — Though  it  adds  to  descrip- 
tion. 

Same — What  is  no  change  of  ac- 
tion—  Allegation  of  additional 
facts. 

Same — Same — Change  of  remedy. 

Same — Same — In  action  of  negli- 
gence. 

Same— Same — In  action  of  slan- 
der. 

Same — Same — Making  other  par- 
ties defendant. 

Defendant  can  not  answer  an 
amended  complaint  —  By  alleg- 
ing that  it  has  been  improperly 
filed. 

Denial  of  application  to  amend — 
Effect  of. 

Discretion  of  court — Allowance  of 
amendment. 

Same — Amendment  of  judgment. 

Same — Controlling  principle. 

Same — New  defense  proposed  most 
be,  what. 

Same — Not  affected  by  character 
of  mistake. 

Same  —  Permission  to  file  addi- 
tional answer. 

Same — Privilege  of  amending  af- 
ter trial  of  issue  of  law. 

Same  —  Restriction  on  latitude 
given. 

Same — Striking  out  names  of  par- 
ties. 

Same — To  continue  cause  to  meet 
amendments. 

Same — To  limit  time  for  amend- 
ment. 

Same — To  permit  amendment  dar- 
ing progress  of  trial. 

Same — To  permit  answer  to  be 
filed  after  jury  is  impaneled. 

Effect  of  amendment — As  to  ad- 
missions. 
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645.  Same — As  to  commencement  of  ac- 

tion— Statute  of  limitations. 

646.  Same — Same  —  When   amendment 

states  cause  of  action,  but  com* 
plaint  does  not. 

647.  Same — As  to  description  of  prop* 

erty. 

648.  Same  —  As   to   discontinuance   or 

abandonment  of  action. 

649.  Same  —  As  to   new  guardian  ad 

litem. 

650.  Same — As  to  proof. 

651.  Same — Based  upon  same  cause  of 

action — Relation. 

652.  Sam© — Curing  of  error. 

653.  Same — In  attachment  suit. 

654.  Same — Same — Collateral    proceed- 

ing. 

655,  656.  Same — Waiver  of  error. 

657.  Same — Same — In  striking  out  por- 

tions of  complaint. 

658.  Same — Where   original   complaint 

did  not  state  cause  of  action. 

659.,  Failure  to  apply  for  leave — Or  de- 
clining to  amend  —  Defect  ap- 
pearing of  record  is  supplied. 

660.  Same  —  Indication  of  election  to 

stand  on  pleading. 

661.  Same — No   good   reason   for  pro- 

ceeding to  trial,  when. 

662.  Same — Rendering  judgment  —  On 

sustaining  of  demurrer. 

663.  Same — When  complaint  can  not  bo 

treated  as  amended. 

664.  Liberality  in  allowing  amendments 

— That  equal  and  exact  justice 
may  be  done. 

665, 666.  Same — That  fair  and  speedy  trial 
may  be  had  on  merits. 

667.  Same — To  facilitate  production  of 

facts. 

668.  Same — To  returns  of  officers. 

669,670.  Same — To  subserve  ends  of  jus- 
tice. 

671.  Same  —  Where  rights  of  opposite 

party  are  not  impaired  —  An- 
swer. 

672.  Limit  to   amendment  —  Demurrer 

for  ambiguity  or  uncertainty. 

673.  Motions  to  amend — Are  not  to  bo 

granted  as  matter  of  course. 

674.  Proceedings    for    amendment    of 

judgment — Ought  never  to  bo 
permitted  to  become  revisory. 

675.  Proposition  to  amend — Is  always 

in  time  when. 

676.  Second  application  to  set  aside  de- 

fault judgment  —  Will  be  re- 
garded as  amendment  of  first 
application,  when. 

G77.  Service  of  amendment — In  fore- 
closure suit,  when  not  neces- 
sary. 


678.  Same — Must  be  made,  when. 

679.  Same — Same — Upon  parties  to  be 

bound  by  judgment. 

680.  Same — Waiver  of  service  of  copy. 
681,682.  Substitution — Is  not  amendment. 

683.  Same — May  be  made  on  suggestion 

and  prooft 

684.  Same — Necessitates  no  change  of 

defense. 

685.  Superseding  of  original  pleading 

—  An     amendment     supersedes 
original. 

686.  Same— Amended  complaint  super- 

sedes original. 

687.  Same— Same — Cross-complaint  and 

answer. 

688.  Same— Same — Effect   as   to    find- 

ings. 

689,690.  Same — Same  —  Effect  of  in  gen- 
eral. 

691,692.  Same— Same— Function  as  plead- 
ing. 

693.  Same  —  Same  —  Immateriality  of 

former  error. 

694.  Same— Same— More  fully  setting 

forth  cause  of  action. 

695.  Same  —  Same  —  Not  for  all  pur- 

poses. 

696.  Same — Same — Original    complaint 

is  evidence  of  what. 

697.  Same — Amended  pleading  simply 

supersedes   original. 

698.  Three  ways  of  amending  pleading. 

699.  What  is  reviewable   on   appeal — 

Abandonment    of    answer    and 
substitution  of  another. 

700, 701.  Same— Abuse  of  discretion. 

702,703.  Same— Same— Is  shown  when, 

704.  Same — Same — No  abuse  of  discre- 

tion— Answer  changing  issue.      * 

705.  Same — Same —  Same  —  Correcting 

mistake  in  description  of  land. 

706.  Same — Same — Same  —  In  absence 

of  specification. 

707.  Same — Same — Same — In  action  to 

recover  for  services. 

708.  Same— Same—Same — No  showing 

of  materiality  or  importance. 

709.  8ame— -Same — Same  —  Permitting 

amendment    to    allow    plea    of 
statute  of  limitations. 

710.  8ame — Same — Same  —  Setting  up 

pendency  of  another  action. 

711.  Same — Same — Same  —  To    permit 

amended  answer  so  as  to  admit 
written  evidence. 

712.  Same — Same  —  Same  —  To  refuse 

permission  to  amend  where  con- 
tinuance would  result. 

713.  Same — Same — Same — Where  mat- 

ters     have     been     sufficiently 
pleaded* 
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714-  717.  Same — Action  of  court  below  will 
not  be  disturbed  in  absence  of 
abuse  of  discretion. 

718.  Same  —  Amendment    deemed    to 

have  been  made. 

719.  Same — Denying   proposed  amend- 

ment. 

720.  Same — Disregard  of  mistake. 

721.  Same  —  Modifying  judgment  giv* 

ing  plaintiff  leave  to  amend. 

722.  Same — Permitting   amendment   to 

correspond  with  verdict. 

723.  Same — Bight  of  parties,  in  court 

below,  as  to  amendments,  after 
reversal. 

724.  Same — Right  to  object  that  com- 

plaint was  not  served  on  other 
defendants. 

725.  Same  —  Sending   case   back   with 

leave  to  amend. 

726.  Same — Suggestion  of  amendment 

by  supreme  court. 

727,728.  Same — Supreme  court  not  at  lib- 
erty to  disregard  amendments, 
when. 

729.  Same  —  Supreme    court    will    not 

amend  complaint,  when,  or  or- 
der it  to  be  done. 

730.  Same — What  amendment!  can  not 

be  disregarded. 

731.  Same — What  is  error. 

732.  Same— What  is  not  error. 

733.  Same — Presumption — That  amend- 

ments were  properly  served. 

734.  Same — Same  —  That   answer   was 

treated  as  pleading. 

735.  Same — Same — That  refusal  of  ap- 

plication to  amend  was  right. 

736.  Same  —  Same  —  That  service  was 

shown. 


XVIII.  Probate  Matters. 

737*  As  to  construction  of  section- 
Applicable  in  probate  proceed- 
ings. 

738.  Same— Same — "Proceeding." 

739,  740.  Change  in  claim  against  estate— 
Not  allowed,  when. 

741.  Complaint    on   claim    against    es- 

tate —  Can    not    be    amended, 
when. 

742.  Same — Construction  of  section. 

743.  Confirmation  of  sale  —  Bet  aside 

when. 

744.  Equitable  relief — From  decree  of 

probate     court,     procured     by 
fraud. 

745.  Same — Mere  motion,  when  inads* 

quate. 

746.  Same — What  is  no  ground  for. 

747.  Grounds  for  contesting  will — Can 

not  be  amended,  when. 

IOCS 


748.  Motion       for       relief    —   Order 

"taken,"  when. 

749.  No  appeal  allowed — From   order, 

when. 

750.  Order  vacating  and  setting  aside 

order  —  Of   sale   of   intestate's 
real  estate,  is  void  when. 

751.  Power  of  probate  court — To  set 

aside  its  own  allowance  and  de- 
cree another. 

752.  Same — To  suspend  order  for  fam- 

ily allowance. 

753.  Believing   heirs — From   decree   of 

distribution. 

754.  Same — From  order  of  sale. 

755.  Remedy — For  erroneous  decree  of 

distribution. 

756.  Revocation  of  letters  of  adminis- 

tration. 

757.  Vacating  decree  of  final  discharge 

— Inadvertently  entered. 

758.  Vacating  order — Admitting  will  to 

probate. 

759.  Same — Setting  apart  homestead. 

760.  Same — Settling   final   account    of 

administrator. 

761.  Same — Substituting  trustee  of  es- 

tate. 

XIX.  Remedies — Proper  Practice. 

762.  Construction    of    section  —  Ample 

means  of   relief  against  judg- 
ment. 

763.  Same — Applicant  may  have  relief 

outside  of  section. 

764.  Same — Irregular  practice. 

765.  Same — Judgment  entered  without 

findings. 

766.  Same — Motion  based  on  want  of 

notice  of  overruling  of  demur- 
rer. 

767.  Same — Motion  to  vacate  order  sus- 
taining demurrer. 

768.  Same  — Not  applicable  to  what 
judgments. 

769.  Same  —  Under  Practice  Act  of 
1850. 

770.  Motion  against  judgment  within 
six  months — Appeal  from  order 
of  denial. 

771.  Same —  Effect  of  appeal  from 
judgment  by  default. 

772.  Same— Nullity  of  order  setting 
aside  judgment,  not  void. 

773.  Same  —  Showing  invalidity  of 
judgment. 

774.  No  need  of  equitable  remedy,  when 
— Fraud. 

775.  Same — If  party  has  complete  rem- 
edy at  law. 

776,777.  Same — No  service  whatever. 

778.  Same — Rule  does  not  apply,  when. 
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779.  Same — Void  judgment  by  default. 

780.  Same — Where  tame  relief  could  be 
had  by  motion. 

781.  Statutory  remedy  by  motion — Is 
exclusive  for  six  months. 

782.  Same  —  Same  —  Effect  of  being 
lulled  into  repose  by  false  prom* 
ises. 

783.  Same — Same  —  Bight  after  time 
has  expired. 

784.  Same — Same — There  is  no  ground 
for  equitable  relief,  when. 

785-  788.  Same  —  Not  exclusive,  when  — • 
Remedy  in  equity — Fraudulent 
or  unjust  judgment. 

789-  701.  Same — Same  —  More  appropriate 
practice  though  the  judgment  is 
void  on  its  face. 

792.  Same — Same — Practice —  Separate 
suit  for  mere  errors. 

793.  Same — Same — Same  —  Concurrent 
jurisdiction. 

704.  Same — Same — Same — What  aver- 
ment is  necessary. 

795.  Same — Same — Reasonable  time. 

796.  Same — Same  —  Reasons  for  send* 
ing  defendant  into  equity. 

797.  Same — Same  —  Rule  where  judg- 
ment does  not  appear  to  be  void. 

798.  Same — Same — When  proper. 

799.  Same — Same — Where  time  for  mo- 
tion has  expired. 

Stipulations. 

800.  Motion  to  vacate  judgment — Ren- 

dered upon  invalid  stipulation. 

801.  Same — Not  subject  to  what  rules. 

802.  Same—Where  judgment  is  in  ex- 

cess of  stipulation. 

803.  Same — Where  that  not  true  is  ad- 

mitted as  a  fact. 

XXL  Terms    and    Conditions  —  Imposing 
Costs. 

804.  Payment  of  costs — Former  law. 

805.  Same  —  Condition     for     vacating 

judgment. 

806.  Same — Conditional  order. 

807.  Same — Power  of  court. 

808.  Same  —  Striking    out   names    of 

plaintiffs, 

809.  Same — What  is  not  good  ground 

for  reversal. 

810, 811.  Terms  and  conditions — In  general. 

812.  Same — After   motion   for  nonsuit 

— Reversal. 

813.  Same — Amendment  of  pleading  oa 

appeal  to  superior  court. 

814.  8ame — Compensation  for  delay  or 

inconvenience. 

815.  Same  —  Court   may   vacate   judg- 

ment without  ♦imposing  terms. 
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816.  Same — Delayed  amendment  to  an- 

swer. 

817.  Same  —  Effect   of    not    accepting 

condition. 

818.  Same — Filing  of  second  amended 

complaint. 

819.  Same — Motion  to  set  aside  judg- 

ment by  default — Long  delay. 

820.  Same — To  grantees  as  "legal  rep- 

resentatives. ' ' 

821.  Same — To  secure  plaintiff 's  rights. 
XXII.  Tims — Limitation  as  To. 

822.  As    to    construction   of   section — 

Abolition   of   terms. 

823.  Application   to   set   aside   default 

judgment — Within  what  time  to 
be  made. 

824.  Same  —  Authority    of    section  — 

Grounds. 

825.  Same — Evolution  of  section. 
826,827.  Same — Motion  to  vacate  and 'set 

aside  judgment  comes  too  late, 
when. 

828.  Same— Practice  Act,  section  68. 

829.  Same  —  Prior    to    enactment    of 

above  section. 

830.  Same — Provision  as  to  relief, 

831.  Same — Reasonable  time. 

832, 833.  Same — Same — Depends  on  what. 

834.  Same — Same — Statutory  limit  does 

not  apply  to  what. 

835.  Same— Same— Not    definitely    de- 

termined. 

• 

836.  Same — Same — Limitation  of  time 

applies  to  what. 

837.  Same — Rule  of  diligence  required. 

838.  Same— Since  Practice  Act. 

839.  Equitable    action  —  To    set   aside 

judgment  on  ground  of  fraud. 

840.  Same— Laches. 

841.  Judgment    void   upon   its    face — 

May  be  vacated  at  any  time. 

842.  Same  —  After    expiration    of    six 

months. 

843.  Same — Court  may  act  on  its  own 

motion. 

844.  Same — Either  before  or  after  time 

limited  by  above  section. 

845.  Same  —  Inspection   of   judgment- 

roll. 

846, 847.  Same— Mere  delay  will  not  defeat 
motion. 

848.  Same — Reasonable  time. 

849.  Same — Unauthorized  judgment. 

850.  Same — Where  clerk  had  no  power 

to  enter  it. 

851.  Same — Where  invalidity  does  not 

appear  from  judgment-roll. 
852-  854.  Judgment  not  void  upon  its  face 
—Can  not  be  set  aside  on  mere 
motion,  unless. 
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855.  Same — After  expiration  of  term  of 
old  district  court. 

856-  858.  8ame — Before  terms  of  court  were 
abolished. 

859.  Same — Extreme  limit  of  time. 

860.  Same  —  Judgment    in    excess    of 

stipulation. 

861.  Same — Judgment   which   is   regu- 

lar on  its  face. 

862.  Same — Mere  error  of  court. 

863,  S64.  Same  —  Motion  comes  too  late, 
when. 

865.  Same — Same — After  lapse  of  pe- 

riod prescribed. 

866.  Same — Notice  of  motion. 

867.  Same — Same — Second  judgment. 
868,  869.  Same — On  ground  of  surprise. 

870.  Same — Order  setting  aside   prior 

order  vacating  judgment  by  de- 
fault. 

871.  Same — Six  months  and  one  year. 

872.  Same — Though  mistake,  etc.,  was 

brought  about  by  fraud. 

873-  875.  Same — Under  old  Practice  Act. 

876,  877.  Same — Where  service  of  summons 
was  by  publication,  and  due 
service  recited. 

878.  Same  —  Whether     application     if 

made  under  section  or  not. 

879.  Order  vacating  and  setting  aside 

judgment  —  And  granting   new 
trial — Will  be  reversed  when. 

880.  Same — Judgment  by  default  after 

lapse  of  eight  years — Is  a  nul- 
lity and  should  be  vacated. 

881.  Power  of  court — To  correct  cleri- 

cal misprisions  at  any  time. 

882.  Same — Same — Error   in   name   of 

payee  of  note. 

883.  Same — None,    to    correct   judicial 

error. 

884.  Same — To   amend   its   records   at 

any  time. 

885.  Same — Same — Control  of  record. 

886-  888.  Same — To  amend  judgments  at 
any  time. 

889.  Same  —  Same  —  Judgment     never 

pronounced. 

890.  Same — To    set    aside    inadvertent 

order. 

891.  One-year  clause  of  above  section. 

892.  Same — Allowance    of    amendment 

to  complaint. 

893,  894.  Same — Court  has  no  power  on  mo- 
tion, to  set  aside  judgment,  not 
void  on  its  face,  after  expira- 
tion of  year. 

895,896.  Same — Party  not  bound  to  move, 
within  one  year,  if  judgment  is 
void. 

897.  Same  —  Service    of    summons   by 
publication* 
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898.  Same — Void  judgment  may  be  va- 
cated on  motion  within  on* 
year. 

899.  Same  —  What  motions  should  be 
granted  if  made  within  one 
year. 

900.  Same — Same — Service  by  publica- 
tion. 

901.  Same — What  relief  may  be  sought. 

902,  903.  What  evidence  is  not  admissible  to 
impeach  judgment — On  motion 
made  after  time. 

XXTTT.  Title  tq  Real  Property. 

904.  Construction  of  section. 

905.  Same — Under  Practice  Act,  sec- 
tion 68. 

906.  Same — What  is  not  a  motion  under 
above  section. 

907.  Delay  in  action — Effect  of. 

908.  Fraudulent  stipulation  for  entry 
of  judgment — Effect  of. 

XXIV.  Vacating  Defaults. 

909.  Appeal — Appealable  order. 

910.  Same — Hearing — Practice. 

911.  Application  for  relief — Mere  con- 
tingency— Not  "a  pending  pro- 
ceeding. ' ' 

912.  Authority  of  clerk  of  court — In 
general. 

913.  Same — Void  of  certificate  of  serv- 
ice— Nullity.  ' 

914.  Default — Improperly  entered. 

915.  Same — Occurs  when. 

916.  Same — Of  defendant  for  faHnre 
to  answer  —  Is  improperly  set 
aside  when. 

917,918.  Discretion  of  court — Default  in- 
advertently permitted. 

919,920.  Same—Doubt  should  be  resolved 
in  favor  of  applicant  to  set 
aside. 

921.  Same — Presumption. 

922.  Same — There  is  no  abuse  of  dis- 
cretion in  granting  motion  to 
set  aside  default. 

923.  Evidence  of  service — As  prerequi- 
site to  default. 

924.  False  return  of  summons — Setting 
aside  judgment  for. 

925-  927.  Same— Time  of  application. 

928.  Filing  copy  of  proposed  answer 
with  application. 

929.  Forcible  entry  and  unlawful  de- 
tainer cases  —  Included  within 
provisions. 

980.  Inadvertence  or  mistake  of  court 
— Setting  aside  judgment  for. 

931.  Judgment,  suit  on — Satisfaction 
after  suit  brought — Effect  of. 
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032.  Motion  to  set  aside  default — And 
motion  to  vacate  judgment — De- 
termination of  facts. 

933.  Same — Distinction — Similarity. 

934.  Same — On  ground  of  false  return 

of    summons  —  Imposition    of 
terms. 

935.  Notice  of  motion — Not  the  motion 

itself. 

936.  Notice    of   setting   of   cause    for 

trial — Not  required  by  statute. 

937.  Orders  rarely  reversed — Except  for 

abuse  of  discretion. 

938.  Same  —  Setting    aside    default  — 

Facts  authorizing,  upon  ground 
of  excusable  neglect. 

989.  Same — Same — Failure  to  demur  or 
answer. 

940.  Same — No  error  to  refuse  to  set 

aside,  when. 

941.  Same — Right  of  landlords,  as  to. 

942.  Same — Upon  sufficient  affidavit  of 

merits. 

943.  Same — What  does  not  preclude  ap- 

plication for,  under  above  sec- 
tion. 

944.  Same — When  prematurely  entered. 

945.  Third  motion  to  set  aside — Proper, 

when. 

946.  What  does  not  preclude  plaintiff 

from    making    motion    to    set 
aside. 

XXV.  Vacating  Default  Judgments. 

947.  Clerk  of  court — Has  no  authority 

to  enter  judgment,  when. 

948.  Same — Has  no  jurisdiction  to  hear 

application  for  judgment. 

949.  Same — Statutory  provisions  as  to 

entering  of  judgment,  is  direc- 
tory. 

950.  Court — Can  not  be  compelled  by 

mandamus  to  enter  judgment. 

951.  Same — Has  discretion  whether  to 

set  aside  default. 

952.  Defendant  —  Should   have   oppor- 

tunity to   defend   upon  merits, 
when. 

953.  Diligence  after  discovery  of  facto 

— A  prime  requisite. 

954.  Excusable    inadvertence    or    neg- 

lect— Necessity  of  showing. 

955.  Same — As  to  primary  question. 

956.  Same  —  Counter-affidavit  of  mer- 

its. 

957.  Same — Order    on    motion    to    set 

aside. 

958.  Same — Same — Appeal. 

959.  Fraudulent      judgment  —  Belief 

from. 

960.  Same — Same — Editorial  note. 

961,962.  Same— Same — Application  for  re- 
lief by  motion. 
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963.  In   excess   of   relief   demanded — 

Can  be  vacated  or  modified. 

964.  Judgment  may  be  rightly  entered, 

when  —  Defendant's  demurrer 
overruled. 

965.  Same  —  Frivolous  demurrer  over- 

ruled. 

966.  Judgment    should    be    set    aside, 

when — Excusable  neglect  or  in- 
advertence of  attorney. 

967.  Same — Excusable  neglect  through 

being  misled. 

968.  Same — Is  void,  though  proof  of 

fact  of  service  of  summons  is 
offered. 

969.  Same  —  Irregularity    in    entering 

judgment. 

970.  Same — Misapprehension  of  attor- 

ney. 

971.  Same — Plaintiff's  conduct  deceiv- 

ing defendant. 

972.  Same  —  Surprise     and     excusable 

neglect. 

973.  8ame  —  Void    judgment    against 

grantor. 

974.  Same — Where  clerk  entered  judg- 

ment in  violation  of  express  di- 
rections. 

975.  Same — Where  clerk  had  no  power 

to  enter  judgment. 

976.  Same — Where    default   was   occa- 

sioned by  inadvertence  of  clerk  ' 

977.  Same — Where  defendant  is  igno* 

rant  and  helpless. 

978.  Same  —  Where    defendant    knew 

nothing  of  commencement  of  ac- 
tion, and  stated  facts  constitut- 
ing a  defense. 

979.  Same — Where    defendant's    secre- 

tary was  misled  by  incorrect 
publication  of  time  of  com- 
mencement of  suit. 

980.  Same — Where  judgment  was  based 

on  insufficient  service  by  publi- 
cation. 

981.  Same  —  Where    notice    of    order 

overruling  demurrer  was  not 
served,  and  no  answer  was  filed. 

982.  Judgment  should  not  be  set  aside, 

when — Absence  of  proper  show- 
ing or  proof. 

983.  Same — Attorney's  inadvertence  in 

drafting,  serving  and  filing  an- 
swer. 

984.  Same  —  Attorney's    mistaken    be- 

lief. 

985.  Same — Because  of  extra  time  re- 

quired in  which  to  prepare  an- 
swer. 

986.  Same — Ignorance   of   law   requir- 

ing answer  to  be  filed  within 
ten  days. 

987.  Same — Technical  defense  not  af- 

fecting merits  of  action. 
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988. 
989. 
990. 
991. 

992, 993. 

994,  995. 

996. 
997. 

998. 

999. 

1000. 
1001. 
1002. 

1003, 1004. 
1005. 

1006. 

1007. 

1008. 

1009, 1010. 

1011. 

1012. 

1013. 

1014. 

1015. 

1016. 

1017. 

1018, 1019. 

1020, 1021. 

1022, 1023. 

1024. 
1025. 


Same  —  Unexplained  failure  to 
serve  and  file  papers  in  time. 

Same — Where  recital  of  service  of 
process  is  not  rebutted. 

Same  —  Where  neglect  was  inex- 
cusable. 

Judgment,  validity  of  —  Entered 
on  void  certificate  of  service  of 
summons. 

Same — Imperfect  proof  of  service 
of  summons. 

Same  —  Insufficient  affidavit  of 
service  of  summons. 


1029, 


1032, 


Same — Irregular  summons. 

Same  —  Neither  personal  service 
nor  appearance. 

Same — What  must  appear  to  ob- 
tain valid  order  vacating  judg- 
ment. 

Motion  to  vacate  judgment — And 
permit  answer — Based  on  two 
grounds. 

Same — Same — Discretion  of  court. 

Same — Same — McEnerney  Act. 

Same — Same — On  ground  of  want 
of  personal  service  of  summons. 

Same — Same — Tax-deed. 

Notice  of  motion  to  set  aside  judg- 
ment by  default — Need  not  state 
facts. 

Order  setting  aside  judgment  — 
Collateral  attack. 

Same — Disturbed  for  abuse  of  dis- 
cretion, only. 

Same — Good  defense  to  action  on 
merits. 

Personal  service  of  summons — In 
general. 

Same — Want  of  as  ground  for  va- 
cation of  judgment. 

Same — Same  —  Voluntary  appear- 
ance. 

Proposed  answer — Should  be  pre- 
pared and  exhibited  to  court. 

Questions  on  appeal — Affirmance 
where  evidence  was  conflicting. 

Same — Affirmance  where  there  was 
no  bill  of  exceptions. 

Same — Appealable  order. 

Same — Same — Time  of  appeal. 

Same — Same  —  Judgment  will  be 
reversed  when. 

Same — Same — Judgment  will  not 
be  reversed  in  absence  of  abuse 
of  discretion. 

Same — Same  —  Same  —  Discretion 
of  court. 

Same — Same — Same — Jurisd  iction. 

Same — Same  —  Same  —  Misappre- 
hension by  reason  of  attorney's 
illness. 

1654 


1037- 


XXV 


1053 


1058- 


XXV 


1061, 


026.  Same — Same — Same— Where  evi- 
dence is  conflicting. 

027.  Same — Presumption  in  favor  of 
lower  court. 

028.  Same— Right  of  appeal— No  dis- 

tinction between  judgments. 

030.  Same — What  is  no  abuse  of  dis- 

cretion. 

031.  Same — What  is  no  part  of  judg- 

ment-roll. 

033.  Summons  not  served  personally — 

Opening  default  within  a  year. 

034.  Same — Same — Showing  of  reason- 

able excuse  not  required. 

035.  Same — Same — Action  to  quiet  title 

—  McEnerney  Act  —  Affidavit 
showing  interest  in  property  ad- 
versely. 

036.  Same — Same — Same — Same — Affi- 

davit showing  facts  constituting 
a  valid  defense. 

041.  Time  of  application  —  Limitation 

of. 

.  Vacating  Dismissal  of  Action. 

042.  Action  may  be  dismissed,  when. 

043.  Construction  of  section — In  gen- 
eral. 

044.  Same  —  Parties  entitled  to  order 
vacating  judgment  of  dismis- 
sal, when. 

045.  Same — With  section  581,  post. 

046.  Dismissal  for  failure  of  contest- 
ant to  appear. 

047.  Discretion  of  court. 

048.  Motion  to  set  aside  order — Grant- 
ing motion  to  dismiss  action 
for  want  of  prosecution. 

049.  Same — Underlying  question  to  be 
determined. 

.050.  Power  of  court  to  vacate  dismis- 
sal— Although  entered. 

051.  Same — Entered   upon   stipulation. 

052.  Same— What  is  no  bar  to  relief. 

055.  "Proceeding    taken    against"  — 

What  does  and  what  does  not 
constitute. 

056.  Refusal  to  set  aside  judgment  dis- 
missing action — When  not  error. 

057.  Review  of  discretion — None  except 
in  cases  of  abuse  of  discretion. 

060.  Statutes  of  limitation— Have  be- 
come rules  of  property  and  con- 
stitute a  meritorious  defense. 

I.  Vacating  Judgments  and  Orders — 
In  General. 

062.  Annulment  on   certiorari  —  Order 

not  made  on  grounds  named. 

063.  Appearance  of  adverse  party — No 

order  to  show  cause. 

064.  Change  of  judgment — After  find- 

ings. 
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1065.  Same  —  Same  —  Loss  of  court's 
power — Remedy. 

L066.  Construction  of  section — In  gen* 
eral. 

L067.  Same  —  Party  entitled  to  relief, 
whether  judgment  is  for  or 
against  him. 

1068.  Same — Want  of  finding — Motion 
to  vacate. 

1069.  Same— With  section  657,  post- 
Excusable  neglect — Surprise. 

1070.  Erroneous  return  of  service  on  no- 
tice— Overruling   demurrer.  . 

L071.  Error  in  admission  of  evidence- 
Not  ground  for  vacating  judg- 
ment. 

1072,1073.  Foreign     corporations  —  Service 
upon  secretary  of  state. 

1074, 1075.  Fraud  on  the  court — Setting  aside 
judgment  for. 

L076.  Judgment  rendered  on  demur- 
rable complaint — Erroneous  but 
not;  void. 

I0fr.  Legal  representative — Eights  of. 

L078.  McEnerney  Act  —  Question  as  to 
whether  above  section  applies  to 
proceedings  under. 

L079.  Same — Want  of  personal  service 
of  summons. 

L080.  Methods  of  nullifying  judgment— 
In  general. 

L081.  Motion  to  set  aside  should  be 
granted,  when — In  general. 

1082,1083.  Same — Excusable  neglect. 

1084.  Same  —  Inexcusable  absence  of 
plaintiff's  attorney. 

L085.  Same  —  Injury  caused  by  inad- 
vertent order. 

L086.  Same — Judgment  void  on  its  face. 

1087.  Same — Same — For  want  of  juris- 
diction. 

L088.  Same — Same — No  laches  or  want 
of  diligence  appearing. 

L089.  Same — Same — No  personal  service 
and  no  affidavit. 

1090.  Same — Same — Taken  without  due 
process  of  law. 

[091.  Same — Same — Unauthorized  judg- 
ment. 

1092.  Same — Where  court  is  inclined  to 
hesitate. 

L093.  Motion  to  set  aside  should  be  de- 
denied,  when — In  general. 

L094.  Same — If  not  made  within  reason- 
able time. 
1095.  Same — Same — Resort  to  action. 

L096.  Same  —  Same  —  Where  judgment- 
roll  contains  papers. 

[097.  Same— Where  defendant  neglected 
to  appear. 

[098.  Same — Where  proper  steps  are  not 
taken  and  there  is  no  defense. 

1055 


1099.  Same — Where  there  are  no  proper 
averments,  and  summons  was 
personally  served. 

1100.  Order  of  dismissal  after  change  of 
venue — On  failure  to  pay  costs. 

1101-1103.  Plaintiff,    as    well    as    defendant, 
may  invoke  relief. 

1104.  Postponement  of  motion  made  in 
time — Effect  of. 

1105, 1106.  Power  of  court — Aside  from  power 
granted  in  this  section. 

1107.  Same — By  other  proceedings  than 
motion  for  new  trial. 

1108.  Same — Decree  concerning  bonds. 

1109.  Same  —  Deficiency  judgment 
against  partnership. 

1110.  Same — Judgment — In  action  to  re- 
cover certain  personal  property. 

1111.  Liberality  in  relieving  from  dis- 
ability. 

1112.  Same — To  declare  in  whom  title 
vests  upon  termination  of  life 
estate. 

1113.  Same — To  set  aside  report  of  ref- 
eree. 

1114.  Same — To  vacate  order  appointing 
receiver. 

1115.  Same  —  To  vacate  order  setting 
apart  homestead. 

1116.  Proper  practice  in  making  appli- 
cation to  set  aside  judgment — 
Is  by  motion  for  new  trial, 
when. 

1117.  Same  —  Considering  language  of 
motion — Many  defendants. 

1118.  Same— Correctness  of  order,  how 

tested. 

1119.  Same — Effect  of  general  appear- 
ance. 

1120.  Same  —  Immateriality  of  facts 
stated  in  affidavit. 

1121.  Same — Showing  of  injury  and  dif- 
ferent result. 

1122.  Same — True  facts  may  be  shown 
by  any  competent  evidence. 

1123,1124.  Same — Waiver  of   notice   of  mo- 
tion. 

1125.  Same— Want  of  findings. 

1126.  Same— -Where  motion  is  made  by 
legal  representative. 

1127.  Setting  aside  judgment  or  order — 
Fraud,  mistake,  etc.  —  Season- 
able motion. 

1128.  Validity  of  judgment — Adoption 
of  child. 

1129, 1130.  Same — Finding  of  due  service  of 
summons  is  not  conclusive  proof. 

1131.  Same — How  shown. 

1132.  Same — Judgment  is  not  void  un- 
less record  affirmatively  shows 
want  of  jurisdiction. 

1133.  Same  —  Judgment    vacated    upon 
payment  of  costs  remains  in  force. 
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1134.  Same — Judgment  Toid  on  its  face, 

when  it  is. 

1135.  Same — Jurisdiction,  how  acquired. 

1136.  Same  —  Same  —  Service    of   gam- 

mons. 

1137.  Same  —  Not  affected  by  mere  ir- 

regularity in  making  out  bill  of 
costs. 

1188.  Same — Setting  aside  on  "rehear- 

ing''  in  superior  court. 

1189.  Same  —  Void    judgment   is    dead 

limb  on  judicial  tree. 

1140.  Same— Want  of  finding. 

1141.  Same — What  evidence  necessary  to 

show. 

1142.  Same— Which  of  two  judgments 

is  valid. 

1143- 1146.  Void  judgments. —  Above  section 
does  not  deal  with  the  matter  of 
vacating. 

1147.  Same — Doctrine  disapproved,  but 

not     determined,     by    supreme 
court. 

1148.  Same — Limitation  of  time  to  ask 

relief. 

1149.  Same  —  Order  appointing  special 

administrator  —  Lack   of  proof 
of  death. 

1150.  Same — Same — Affidavit  of  death- 

Insufficient  evidence. 

1151.  Same — Same — Annulment  on  cer- 

tiorari. 

1152.  Same  —  Same  —  Motion    or   inde- 

pendent action — Annuling  void 
order  on. 

1153.  Same — Same — Same — Party  bene- 

ficially interested. 

1154, 1155.  What  may  be  considered  on  ap- 
peal— Appealable  orders. 

1156.  Same — Appeal  is  proper  remedy, 
when. 

'1157.  Same  —  No  review  in  absence  of 

abuse  of  discretion. 
1158.  Same— Plea  of  statute  of  limita- 
tion can  not  avail  appellants. 
1159- 1161.  Same — Presumptions. 

1162.  Same  —  Sole   question    for   deter- 

mination. 

1163.  Same— What  is  an  abuse  of  dis- 

cretion. 

1164.  Same — Where  evidence  is  conflict- 

ing. 

I.    IN  GENERAL. 

As  to  construction  of  Practice  Act,  see- 
tfon  31 »  allowing;  courts  to  appoint  an  at- 
torney for  defendant  In  Men  of  publication* 

see.  ante,  {  413  and  note. 

Aa  to  doctrine  of  variance,  see,  ante,  f  499 
and  note. 

As  to  Immaterial  variance,  see,  ante,  f  470 
and  note. 


An    to    Incidental    powers   and   dntlea    of 
courts,  see,  ante,  8S  128-181  and  notes. 

As    to    Judgrments    la    general,    see,    post. 
f  S  677-582  and  notes. 

As    to    manner    of   commencing   civil    no- 
tions, see,  ante,  8S  405-416  and  notes. 

Aa  to  manner  of  griving;  and  entering;  Judg>- 
ments,  see,  post,   8S  664-680%. 

As    to    notice,   and    filing;   and   service   of 
papers,  see,  post,  8S  1010-1017  and  notes. 

As  to  practice  In  civil  actions,  gee,  ante, 
f  S  367-390  and  notes. 

That  Judgment  may  bo  had  open  faOnre 
to  answer,  see,  post,  f  585  and  note. 

That  matter   of  nndenlable   right   la  not 
matter  of  discretion,  gee  note  5  Am.  St.  Rep. 

454. 

Editorial  note— Wealth  of  matter  In  this 
annotation  has  been  embarrassing:  to  the 
editor  because  of  the  bulk,  and  from  the 
further  fact  that  It  is  of  such  a  nature  as 
not  to  permit  of  subdivisions  which  would 
be  "exclusive,"  In  that  the  matter  assigned 
to  each  particular  subdivision  belongs  there 
and  nowhere  else.  The  subdivisions  are 
arbitrary,  and  merely  for  economy  in  edi- 
torial work  in  handling  the  matter;  and. 
also,  for  the  convenience  of  the  patron 
in  using.  The  matter  Is  so  Interrelated 
that  some  of  the  topics  may  occur, — in 
their  different  phases,  —  In  almost  every 
subdivision;  such  as  "definition/'  "discre- 
tion of  court,"  "affidavit  of  merits,"  •'mo- 
tion for  relief,"  "power  of  court,"  and  the 
like.  To  get  the  best  and  most  satisfac- 
tory results,  the  user  will  be  required  to 
thoroughly  familiarise  himself  with  the  en- 
tire annotation,  and  to  carefully  "run"  each 
subdivision  on  the  particular  point  under 
investigation, — which  latter  labor  is  greatly 
facilitated  by  the  close  analysis,  provided 
with  black-lettered  catch-lines. 

The  matter  herein  collected  la  ample  for 
a  text-book  of  several  hundred  pages  and 
several  months  hard  work.  In  such  a  book 
the  matter  could  be  closely  "tied"  together 
by  ample  cross-references,  and  by  repeti- 
tion of  statements  in  the  text.  The  bulk  of 
this  annotation  prohibits  such  repetitions 
in  each  particular  place  where  they  could 
very  properly  be  made.  The  space  occupied 
by  this  annotation  might  have  been  reduced 
by  a  "reasoned  text,"  throwing  the  cases 
into  foot-notes  at  the  bottom  of  the  page: 
but  this  would  be  out  of  keeping  with 
the  scheme  and  "style"  of  the  Cyclopedic 
Codes.— the  purpose  and  object  of  which  is 
to  give  "instances"  and  not  "summaries." 
"A  reasoned  text"  is  not  thought  to  be  as 
satisfactory,  or  as  useful,  as  is  the  Cyclo- 
pedic Code  treatment*  in  which  a  searcher 
gets  the  "Instance  case"  for  which  he  Is 
looking.  The  trouble  with  all  "reasoned 
texts"  is  that  they  are  either  too  much  am- 
plified by  unnecessary  "padding."  or  they 
are  so  condensed  and  compressed  as  merely 
to    state    general    fundamental    principles, 
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frequently  wlthont  the  necessary  restric- 
tions and  limitations, — such,  as  is  too  fre- 
quently the  case  in*  Cyclopedias  of  Law.  It 
is  the  "individual  point."  the  distinctive 
case,  which  the  user  of  the  Cyclopedic 
Codes  wants, — and  gets, — in  these  days 
when  "Precedent"  has  acquired  the  vogue 
of  communius  opinio — dubbed  "m-os  Itall- 
cus"  or  Italian  method— which  held  sway 
under  the  "Rule  of  Thumb,"  in  the  decadent 
days  of  the  Civil  Law,  and  during  the  su- 
premacy of  the  Glossators. — See  Carlo 
Calisse's  History  of  Italian  Law,  Vol.  I, 
Part  III,  ff  92-162,  pp.  172-331,  the  pertinent 
matter  translated  and  presented  in  The 
Continental  Legal  History  Series,  Vol.  I, 
19  43-48,  pp.  138-147. 

1.  As  to  generally* — An  application  to  be 
relieved  from  a  default  under  this  section 
is  addressed  to  the  sound  discretion  of  the 
trial  court,  whose  action  will  not  be  set 
aside  on  appeal  unless  an  abuse  of  discre- 
tion clearly  appears. — Jerglns  v.  Schenck, 
162  Cal.  747,  748,  124  Pac,  426. 

2.  Aito  right  to  relief  »ot  being  an  ab- 
solute right* — The  right  of  a  defendant  who 
has  not  been  served  with  summons  to  have 
his  default  opened  is  not  absolute  and  un- 
conditional. He  must  first  make*  timely 
motion  within  a  year;  second,  establish  that 
he  has  a  meritorious  defense,  and,  third, 
comply  with  such  reasonable  terms  as  the 
court  may  impose  in  granting  his  motion. 
When  all  this  has  been  satisfactorily  done 
the  right  of  the  moving  party  becomes  ab- 
solute and  Is  not  lost  because  the  court 
postpones  its  decision  on  the  motion  until 
the  year  has  elapsed. — Osmont  v.  All  Per- 
sons, 165  Cal.  687,  133  Pac.  480. 

3.  BUI  in  equity  to  enjoin  the 'enforce- 
ment of  a  judgment  of  a  state  court  on  the 
ground  of  fraud  will  not  lie  where  the 
plaintiff  knew  of  the  judgment  less  than 
four  weeks  after  its  rendition,  as  he  has  a 
plain,  speedy  and  adequate  remedy  under 
section  473  of  the  Code  of  Civil  Procedure. 
— Eggers  v.  Krueger,  236  Fed.  862. 

4.  Application  for  relief— Notice  of  mo- 
tion—Requisites  of*— Under  the  provisions 
of  the  above  section  the  trial  court  may, 
upon  such  terms  as  may  be  just,  relieve  a 
party  or  his  legal  representative  from  a 
judgment,  order,  or  other  proceeding  taken 
against  him  through  a  mistake,  surprise, 
or  excusable  neglect;  but  the  application 
therefor  must  be  made  within  the  time  and 
in  the  manner  provided,  notice  of  which 
must  state  the  grounds  upon  which  the 
application  will  be  made  for  relief,  under 
the  provisions  of  section  1010,  post — Ross 
v.  San  Diego  Glased  Cement  Pipe  Co.,  — 
Cal.  App.  — ,  194  Pac,  1969. 

• 

5.  Concerning   oost   bills— Amendment. — 

Whether  or  not  party  Is  entitled  to  invoke 
this  section  in  ease  concerning  amendment 
to  memorandum  of  costs,  it  is  clear  that  he 
can    not   do   so   without  showing   that   his 


failure  to  claim  an  item  of  costs  was  ex- 
cusable on  some  ground  mentioned  in  this 
section. — Oalindo  v.  Roach,  180  Cal.  387. 
390,  62  Pac.  697. 

6.  Same  — -  Failure  to  file* — Conceding 
that,  under  this  section,  relief  can  be 
granted  for  Inadvertence  In  falling  to  file 
cost  bill  in  time,  such  relief  will  not  be 
granted  upon  showing  of  mere  forgetful- 
ness,  owing  to  stress  of  work,  to  file  bill 
in  time. — Dow  v.  Ross,  90  Cal.  662,  664,  27 
Pac.  409. 

On.  Same— Motion  to  retax  costs  should 
he  denied  where  defendant  did  not  show 
that  he  had  been  unable  to  apply  for  re- 
taxation  of  costs  during  term  of  court  at 
which  time  they  were  incurred  (Rhodes, 
C.  J.,  dis.  op.). — Dooly  v.  Norton,  41  Cal. 
439,  443. 

7.  Construction  of  section— As  to  gener- 
ally.— This  section  specifically  prescribes 
the  circumstances  and  the  time  to  enable  a 
party  to  avail  himself  of  the  relief  pro- 
vided; and  one  who  makes  no  motion,  or 
takes  no  step,  can  not  claim  such  relief. — 
Andreen  v.  Andreen,  16  Cal.  App.  731,  115 
Pac.  761. 

8.  Same— A  remedial  provision,  this  sec- 
tion is,  and  is  to  be  liberally  construed  so 
as  to  dispose  of  cases  upon  their  substan- 
tial merits  and  to  give  to  the  party  claim- 
ing in  good  faith  to  have  a  substantial  de- 
fense to  the  action  an  opportunity  to  pres- 
ent It,  and  the  tendency  of  the  supreme 
court  has  always  been  to  relieve  parties 
from  their  defaults  and  mistakes  upon 
proper  showing. — Mitchell  v.  California  & 
Oregon  (Joast  Steamship  Co.,  15*6  Cal.  676, 
578,  579.  105  Pac.  690. 

See  par.  29,  this  note. 

0.     Same  —  Amendment     of     1*17. — The 

amendment  of  1917,  like  the  remainder  of 
the  section  should  be  liberally  construed 
with  a  view  to  substantial  justice. — Los  An- 
geles County  v.  Lewis,  179  Cal.  898,  177 
Pac.  154. 

10.  Same— Covers  mistake  of  law. — Sec- 
tion is  broad  enough  to  cover  action  of 
court  below  In  relieving  party  from  mis- 
take of  law  upon  part  of  his  attorney,  when, 
by  his  reliance  upon  it,  he  is  prevented 
from  making  any  defense. — Douglass  v. 
Todd,  96  Cal.  665,  668,  31  Am.  St  Rep.  247. 
31  Pac.  623. 

11.  Same— Discretion  of  court. — Although 
the  showing  made  upon  the  granting  of 
relief  under  this  section  is  such  that  had 
the  relief  been  denied  the  order  would  not 
have  been  deemed  improper,  the  appellate 
court  will  not  interfere  where  the  order  ap- 
pears to  be  in  furtherance  of  justice. — Don- 
nelly v.  Tregaskls,  7  CaL  App.  317,  821,  94 
Pac.  383. 

12.  The  granting  of  relief  upon  this 
section  rests  in  the  sound  discretion  of  the 
court,  and  the  appeal  court  will  not  inter- 
fere except  where  a  clear  abuse  of  the  dis- 
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rr+Mon   Is  apparent — Freeman  ▼.   Brown,  5 
CaL  App-  SI 5,  516.  >0  Pac,  >70. 

13-  By  this  *ec*.on  a  wide  latitude  of 
rJi»t<rret»on  U  v*«t^d  in  court*  of  original 
tunsdictlon  in  relieving  parties  from  de- 
fault in  the  performance  of  acts  where  such 
default  tends  to  obstruct  a  hear.r.g  of 
pending  action*.  Where  the  exercise  of 
j»u<?h  discretion  is  to  accord  litigants  a  trial 
upon  the  merit*,  the  abu*e  thereof  must 
"learljr  and  conclusively  appear  in  order  to 
Justify  interference  by  the  trial  court. — 
Klokke  v.  Raphael.  8  CaL  App.  1,  4,  96  Pac. 
292. 

14.  The  rule  that  the  court  in  cases  of 
doubt  should  exercise  its  discretion  in 
favor  of  granting  an  application  to  open  a 
default  is  one  for  guidance  of  the  trial 
court  and  not  for  the  reviewing  court  upon 
an  appeal  from  an  drder  refusing  to  open 
the  default.  The  only  question  on  such  ap- 
peal being,  whether  or  not  the  trial  court 
has  abused  its  discretion. — Utah-Nevada 
Co.  v.  DeLamar,  9  Cal.  App.  759,  761,  100 
Pac.  184. 

18V.  Same— D«m  not  apply  to  motion  to 
met  aside  Judgment  render**  without  Jurts- 
dletfton, — Section  has  no  application  to  mo- 
tion to  set  aside  decree  or  judgment  which 
has  been  rendered  without  jurisdiction  of 
person  of  defendant,  and  he  is  not  required, 
upon  such  motion,  to  submit  himself  to  ju- 
risdiction of  court,  or  to  show  meritorious 
defense  and  ask  leave  to  have  defense  con- 
sidered.— De  la  Montanya  v.  De.  la  Mon- 
tanya,  112  Cal.  101,  117,  118,  63  Am.  St.  Rep. 
165,  32  L.  R.  A.  82.  44  Pac.  346. 

10.  Borne— Doe*  aot  apply  to*  proceed- 
ings to  fieri. — Rule  prescribed  by  section 
that  relief  which  formerly  could  be  had 
during:  term,  may  be  sought  within  reason- 
able time,  which  la  denned  to  be  six 
months,  has  no  application,  except  as  to 
final  judgment,  and  does  not  apply  while 
proceedings  remain  In  fieri. — Rued  v. 
Cooper,  109  Cal.  682,  687,  34  Pac.  98. 

17.  Sasse— Doe*  not  apply  to  what  ques- 
tions of  notice. — Section  has  no  application 
to  question  arising  upon  notice  of  decision 
served  upon-  an  attorney  for  plaintiff  and 
defendants  In  a  cross-complaint  as  to 
whether  such  notice  was  to  plaintiff  and 
"his"  attorney  alone,  or  was  also  to  defend- 
ants In  cross-complaint,  where  there  was 
an  acceptance  of  service,  and  no  claim  for 
relief  was  made  under  this  section. — Scott 
v.  Glenn,  97  Cal.  613,  615,  32  Pac.  673. 

18.  Same— Does  not  authorise  correction 
of  undertaking  on  attachment* — Under  sec- 
tion undertaking  on  attachment  can  not  be 
corrected,  if  defective.  It  Is  provided  by 
section  568,  post,  that  if,  upon  applicatfon, 
to  discharge  a  writ  of  attachment,  it  sat- 
isfactorily appears  that  such  writ  was  im- 
properly or  irregularly  issued,  it  must  be 
discharged.  That  section  Is  specific  and  Is 
expressly    directed    to    subject    of    attach- 
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ments.  It  therefore  controls  and  liznitj 
eral  provisions  of  this  section.  The  law- 
making body  has  declared  what  shall  be 
action  of  court  under  such  circumstance?, 
and  such  action  demands  that  writ  should 
be  discharged- — Tibbet  t.  Tom  Sue,  122  Ca.- 
206.  2(j$,  64  Pac  74L 

In.  Saute — Does  aot  —  th—lnt  uuhutitu- 
tlon  of  purty  ptelntinL — Section  does  nc-i 
authorize  substitution  of  party  plaint: AT.  in 
place  of  plaintiff,  on  ground  that  subst.- 
tuted  party  was  real  one  in  interest  at  com- 
mencement of  action. — Dubbers  ▼.  Goux. 
51   Cal-  153,  154. 

that    netlea    shall    he 

Section  authorizes  defendant-  in 
case  he  has  not  been  personally  served 
with  summons,  to  answer  merits  of  orig- 
inal action  within  year  after  rendition  of 
judgment  therein,  implies  that,  at  time  of 
his  application,  there  shall  be  an  action 
still  pending. — Kirschnel*  t.  Dietrich,  110 
CaL   602,  504.  42  Pac.  1064. 

M.  Same  —  Judgment  satisfied.  —  Relief 
may  be  obtained  under  this  section  not- 
withstanding the  fact  that  the  judgment 
had  been  satisfied  before  the  application  for 
relief  was  made: — Patterson  v.  Keeney,  165 
CaL  46?,  Ann.  Cas.  1914D,  232,  132  Pac-  1043. 

23L  Same—  Liberal  construction^ — Section 
is  to  be  liberally  construed  with  view  t<> 
effect  its  objects  and  promote  justice.  It  is 
best  observed  by  disposing  of  causes  upon 
their  substantial  merits,  rather  than  with 
strict  regard  to  technical  rules  of  proced- 
ure. Discretion  of  court  will  always  be 
exercised  in  conformity  with  spirit  of  law 
in  such  manner  as  will  subserve  rather 
than  impede  or  defeat  ends  of  justice.— 
Melde  v,  Reynolds,  129  Cal.  308,  311.  61  Pac. 
932;  Palace  H.  Co.  v.  Smith,  134  CaL  381. 
384,  66  Pac.  474. 

See,  also,  par.  31,  this  note. 

23.  Section  is  to  be  liberally  construed 
under  section  4,  ante,  with  view  to  effect 
its  objects  and  to  promote  justice. — Melde 
v.  Reynolds,  129  Cal.  308,  311,  61  Pac  932. 

24.  To  be  liberally  construed  so  as  to  dis- 
pose of  cases  upon  their  substantial  merit*, 
and  to  give  to  party  claiming  in  good  faith 
to  have  his  substantial  defense  to  action 
an  opportunity  to  present  it. — Nicoll  v.  Wel- 
don,  130  Cal.  666,  667,  63  Pac.  63. 

25.  This  section  Is  to  be  liberally  con- 
strued as  a  remedial  statute. — In  re  John- 
son, 7  Cal.  App.  436,  439,  94  Pac.  592;  Jaque* 
v.  Owens,  18  Cal.  App.  114,  116,  122  Pac 
430.  See  Sweeney  v.  Stanford,  60  Cal.  362, 
366. 

26.  The  provisions  of  this  section  should 
be  liberally  construed  and  the  granting  of 
the  relief  thereby  provided  for  is  a  matter 
largely  within  the  discretion  of  the  court." 
— Lemon  v.  Hubbard,  10  Cal.  App.  471,  476, 
102  Pac.   554. 

27.  Same  —  "Sot  applicable  to  Justices* 
courts. — Section  is  inapplicable  to  proceed- 
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ings  to  vacate  judgments  in  justices'  courts, 
as  the  same  are  governed  by  section  859  of 
such  code. — Arbogast  v.  Superior  Court,  32 
Cal.   App.   372,   162   Pac.   909. 

28.     Same— Section  relates  to  persons  who 

are  within  territorial  jurisdiction  of  courts 
of  state,  and  not  to  those  who  are  beyond 
jurisdiction. — Lap  ham  v.  Campbell,  61  Cal. 
296,   300. 

20.  Same  —  Section  was  Intended  to  tec 
remedial,  and  should  receive  liberal  inter- 
pretation.— Brackett  v.  Banegas,  99  Cal.  623, 
625,  34  Pac.  344. 

See  par.  8,  this  note. 

30.  Same— Was  Intended  to  apply  to  what 
canes. — Section  is  intended  to  apply  to  cases 
where  judgment  has  been  taken  against 
party  by  mistake,  accident,  surprise  or  ex- 
cusable neglect;  to  cases  in  which  moving 
party  must  move  upon  evidence  dehors  rec- 
ord; to  cases  in  which  relief  to  be  granted 
Is  largely  in  sound  discretion  of  court;  and 
has  no  application  to  pretended  judgment 
which  is  shown  by  judgment-roll  to  be  void 
for  want  of  jurisdiction  either  of  person 
of  defendant  or  of  subject-matter. — People 
v.  Greene,  74  Cal.  400,  404,  6  Am.  St.  Rep. 
448,  16  Pac.  197. 

31.  Distinction  between  cases  —  Conrt 
without  jurisdiction  of  party. — Cases  which 
come  dearly  within  this  section,  or  which 
could  be  brought  thereunder,  should  be  dis- 
tinguished from  cases  in  which  court  has 
never  acquired  Jurisdiction  of  moving  party. 
— Norton  v.  Atchison,  T.  &  S.  F.  R.  Co.,  97 
Cal.  388,  393,  33  Am.  St.  Rep.  198,  30  Pac. 
585,  32  Pac.  452. 

82.  Duty  of   conrt— Liberal    construction. 

— Section  is  very  liberal  on  subject  of 
amendments,  and  it  is  duty  of  court  to  al- 
low defendant's  motion  for  leave  to  amend 
his  notice  of  motion  to  set  aside  judgment, 
so  as  to  make  it  conform  to  rule  of  court. — 
Sweeney   v.   Stanford,   60   Cal.   362,    366. 

As  to  liberal  construction*  see  pars.  22-26, 
31,   34,   44,   this  note. 

83.  Exercise  of  power— In  furtherance  of 
Justice.  —  Exercise  of  power  conferred  by 
this  section  should  appear  to  have  been  "In 
furtherance  of  justice,"  and  relief,  if  any, 
should  be  granted  upon  just  terms. — Ward 
v.  Clay,  82  Cal.  502,  510,  23  Pac.  50,  227. 

34.  Grounds  for  relief— A  very  liberal  In- 
terpretation will  be  given  the  provisions 
herein,  and  the  trial  court  has  power  to 
relieve  a  contestant  whose  petition  for  revo- 
cation of  the  probate  of  a  will,  duly  filed, 
has  not  been  dismissed,  from  the  failure  to 
have  ^citation  issued  and  served  within  the 
year. — Estate  of  Simmons,  168  Cal.  390,  143 
Pac.   697. 

As  to  liberal  Interpretation,  see  pars.  22- 
26,   44,  this  note. 

35.  Where  a  wife  failed  to  contest  an 
action  for  divorce  due  to  fear  because  of 
representations  made  by  her  husband  and 
her  own  attorney   that,   if  she  did  contest. 


her  infant  child  would  be  taken  from  her 
and  placed  in  some  public  Institution,  and 
an  interlocutory  judgment  had  been  ren- 
dered against  her,  there  is  excusable  neg- 
lect within  the  meaning  of  this  section. 
— Rehfuss  v.  Rehfuss,  169  Cal.  86,  145  Pac. 
1020. 

36.  A  notice  of  motion  to  vacate  a  de- 
fault which  states  that  the  motion  would 
be  made  upon  the  records  and  files  in  the 
action  and  upon  the  affidavit  served  with 
the  notice  Is  sufficient  to  apprise  the  plain- 
tiff of  the  grounds  of  the  motion,  where  it 
appears  from  the  affidavit  that  the'  applica- 
tion for  relief  is  made  under  section  473  of 
the  Code  of  Civil  Procedure  on  the  ground 
of  excusable  neglect. — Savage  v.  Smith,  170 
Cal.   472,   150  Pac.  353. 

37.  The  showing  of  a  meritorious  de- 
fense is  not  a  condition  precedent  to  set- 
ting aside  a  judgment  as  fraudulent  if  the 
fraud  alleged  is  that  the  plaintiff  occupied 
a  fiduciary  relation  making  it  inequitable 
for  him  to  secure  the  judgment. — Title  Ins. 
&  Trust  Co.  v.  California  Devel.  Co.,  171 
Cal.  174,  152  Pac.  642. 

S8.  Where  an  order  has  been  made  "ir- 
regularly and  through  inadvertence,"  the 
court  has  power,  of  its  own  motion  or  on 
application  of  a  party,  to  set  the  order 
aside. — Robson  v.  Superior  Court,  171  CaU 
588,   154  Pac.  8. 

39.  Under  such  circumstances  it  is  not 
necessary  that  relief  be  obtained  under 
above  section;  the  inadvertence  is  that  of 
the  court,  not  of  the  moving  party. — Rob- 
son  v.  Superior  Court,  171  Cal.  688,  154 
Pac.  8. 

40.  The  Inadvertent  entry  of  the  wrong 
date  within  which  to  serve  a  proposed  bill 
of  exceptions  in  the  book  in  which  the 
moving  party's  attorneys  kept  a  record  of 
the  proceedings  to  be  taken  by  them  fur- 
nishes sufficient  ground  for  relief  under 
the  remedial  provisions  of  section  473  of 
the  Code  of  Civil  Procedure. — Haviland  v. 
Southern  Cal.  Edison  Co.,  172  Cal.  601,  158 
Pac.  328. 

41.  An  oral  stipulation  granting  time  to 
plead  to  plaintiff's  complaint  made  with  the 
plaintiff  instead  of  his  attorney  is  not  bind- 
ing; but  reliance  upon  it  is  merely  inad- 
vertence and  excusable  neglect,  upon  a 
showing  of  which  the  court  is  justified  in 
setting  aside  a  default. — Koehler  v.  Fer- 
rari &  Co.,  29  Cal.  App.  487,  156  Pac.  69. 

42.  An  entry  by  an  attorney  In  his  diary 
of  a  wrong  date  of  trial  is  such  an  inad- 
vertence and  excusable  neglect  as  will  jus- 
tify the  vacation  of  the  judgment  in  the 
absence  of  suggestion  that  it  was  deliber- 
ately done  as  the  foundation  for  a  dilatory 
move  in  the  case. — Hagenkamp  v.  Equita- 
ble Life  Assur.  Soc,  29  Cal.  App.  713,  156 
Pac.  520. 

43.  Same— Discretion  of  court. — It  is  not 

error   to   refuse   a   motion   for   relief   under 
the  above  section  where  it  did  not  appear 
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that  there  was  inadvertence,  neglect  or  mis- 
take of  an  excusable  kind,  and  the  court 
had  discretion  in  determining:  the  matter' 
— Siple  ▼.  Knapp,  39  Cal.  App.  638,  179  Pac. 
637. 

44.  9ame  — Error  In  pleading;  or  proce- 
dure— Not  ground  for  relief. — An  objection 
that  a  judgment  and  order  of  a  court  In 
adoption  proceedings  was  made  without  Ju- 
risdiction and  seeking:  to  have  the  judgment 
and  order  set  aside  not  commenced,  appli- 
cation for  relief  not  having  been  made 
within  six  months,  as  required  by  the  above 
section,  'and  the  paper  filed  being:  alleged 
to  not  have  been  in  proper  form  required 
in  a  suit  of  the  nature  of  a  bill  of  equity, 
in  that  it  was  not  properly  entitled  in  such 
an  action,  this  will  not  constitute  sufficient 
ground  to  warrant  the  setting  aside  of  the 
judgment  and  order  of  adoption  for  .the 
reason  that  it  was  at  best  but  an  error  in 
procedure  and  pleading  within  the  provi- 
sion of  the  constitution  (art.  6,  5  4%),  and 
for  the  further  reason  that  in  the  same  de- 
fect of  a  title  of  a  paper  In  a  cause  of  ac- 
tion does  not  appear  to  invalidate  a  judg- 
ment, where  it  intelligently  refers  to  the 
action  or  proceeding,  under  the  provisions 
of  section  1046,  post. — In  re  McGrew,  183 
Cal.  177,  190  Pac.  804. 


45.  Same— Mistake  as  to  party  defend- 
ant.— Where  a  corporation  is  substituted  as 
a  party  defendant  in  place  of  another  cor- 
poration, a  judgment  entered  against  it, 
when  there  has  been  no  service  upon  or 
appearance  in  behalf  of  it,  may  be  vacated 
under  above  section.  —  Altpeter  v.  Postal 
Telegraph-Cable  Co„  26  Cal.  App.  705,  148 
Pac.  241. 

46.  Mistake  of  fact  need  not  be  mutual. 

— It  is  not  necessary  that  mistake  of  fact 
should  be  mutual  to  obtain  relief  under 
this  section  from  such  mistake.  —  Palace 
Hardware  Co.  v.  Smith,  134  Cal.  381,  384, 
66  Pac.  474. 

47.  New  York  statute.  —  In  New  York, 
with  statute  similar  to  this  section,  courts 
have  held  that  power  to  vacate  judgment 
is  inherent,  and  is  not  limited  by  their 
code,  which  has  reference  only  to  ordinary 
default,  and  that  limitation  does  not  apply 
to  an  unauthorized  judgment  nor  to  Judg- 
ment entered  without  service  of  process. — 
People  v.  Greene,  74  Cal.  400,  405,  5  Am. 
St.  Rep.  448,  16  Pac.  197. 

48.  No  notice  necessary  to  correct  ordin- 
ary in  Intake. — Under  this  section  no  notice 
whatever  Is  necessary  to  enable  court  to 
correct  an  ordinary  mistake.  —  People  v. 
Southern,  118  Cal.  359,  860,  50  Pac.  545. 

49.  Party  In  whose  favor  Judgment  has 
been  rendered  Is  entitled  to  relief  under  this 
section  as  well  as  party  against  whom 
judgment  has  been  rendered. — Palace  Hard- 
ware Co.  v.  Smith,  134  Cal.  381,  884,  66  Pac. 
474. 

50.  Same  —  Though  he  was  present  at 
trial. — Section   may  be   Invoked   by   one   in 


whose  favor  judgment  Is  rendered,  even 
though  he  was  present  at  trial. — Bernheinr 
▼.  Cerf,  128  Cal.  170,  171,  65  Pac.  769. 

51.  Power  of  court— As  to  making  or 
granting  amendments. — Court  can  usually 
make  such  orders  or  grant  such  amend- 
ments in  progress  of  cause  as  will  avoid 
effect  of  petty  exceptions,  and  dispose  of 
case  upon  its  legal  merits.  It  can  also 
usually  prevent  unjust  or  unfair  advantage 
or  serious  injury  from  casualty  or  Inad- 
vertence, and  Its  equitable  powers  in  this 
respect  will  not  be  disturbed  unless  its 
discretion  has  been  clearly  abused. — Roland 
v.  Kreyenhagen,  18  Cal.  455,   457. 

As  to  power  of  state  court  to  annul  an 
order  of  the  federal  court,  vacating  a  judg- 
ment pro  confesso  In  the  latter,  after  ad- 
journment of  term,  see  note  on  "Judgment 
pro  Confesso,"  post,  9  577  and  note. 

62.  Same— Should  be  freely  and  liberally 
exercised  under  this  and  other  sections  of 
code  to  mold  or  direct  its  proceedings,  so 
as  to  dispose  of  cases  upon  their  substan- 
tial merits,  and  without  unreasonable  delay, 
regarding  mere  technicalities  as  obstacles 
to  be  avoided,  rather  than  as  principles  to 
which  effect  is  to  be  given  in  derogation 
of  substantial  right. — Roland  v.  Kreyen- 
hagen, 18  Cal.  455,  457. 

58.  Purpose  of  section— Is  to  enable 
courts  to  relieve  party  from  consequences 
of  enforcing  strict  and  technical  rules  of 
procedure  by  applying  such  equitable  rules 
In  any  individual  case  as  will  do  justice 
.  between  litigants. — Melde  v.  Reynolds,  129 
Cal.   308,   312,   61   Pac.   982. 

54.  Reaches  only  orders  not  appealable. 

— It  is  only  orders  not  appealable  that  can 
be  reached  by  motion  under  this  section 
(McFarland,  J.,  dis.  op.). — Cahlll  v.  Superior 
Court,    145    Cal.    42,    48,    78    Pac.    467. 

55.  Relief  from  what— In  general. — A  de- 
faulting party  in  proceedings  to  oppose  the 
settlement  of  a  bill  of  exceptions  for  failure 
of  timely  service  may  be  relieved  under 
section  473  of  the  Code  of  Civil  Procedure. 
— Title  Ins.  &  Trust  Co.  v.  California  Devel. 
Co.,    171   Cal.   174,   152   Pac.   642. 

56.  Opposition  to  the  settlement  of  a  bill 
of  exceptions  for  failure  of  timely  service 
is  a  "proceeding  against  a  party,"  and  the 
trial  court  may  relieve  the  defaulting  party 
under  section  473  of  the  Code  of  Civil  Pro- 
cedure.,—Title  Ins.  ft  Trust  Co.  v.  California 
Devel.  Co.,  171  Cal.  174,  152  Pac.  542. 

57.  A  court  has  jurisdiction  to  grant  re- 
lief under  section  478  of  the  Code  of  Civil 
Procedure  for  failure  to  make  timely  ser- 
vice of  a  proposed  bill  of  exceptions  to  be 
used  on  a  motion  for  a  new  trial,  or  on  an 
appeal  from  a  judgment. — Haviland  v. 
Southern  Cal.  Edison  Co.,  1T2  Cal.  601,  158 
Pac.  328. 

58.  A  moving  party  may  be  relieved; 
under  section  478  of  the  Code  of  Civil  Pro- 
cedure,   from  failure  to  present  his  state- 
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ment  In  time,  notwithstanding:  the  failure      proceedings  to  which  the  mother  before  her 


to  properly  initiate  proceedings  for  a  new 
trial. — Neale  v.  Morrow,  174  Cal.  49,  161 
Pac.  1165. 

69.  Fraud  that  would  avail  to  set  aside 
the  solemn  Judgment  in  rem  of  a  court  of 
record  must  be  clearly  pleaded  and  proven; 
and,  in  cases  where  the  knowledge  of  the 
fraud  of  the  perpetrator  is  charged  on  in- 
formation and  belief,  there  must  be  allega- 
tions of  fact  which  show  positively  or  by 
reasonable  inference  that  such  knowledge 
must  have  been  possessed  by  the  person 
accused  of  the  fraud. — Dowling  v.  Spring 
Valley  Water  Co.,  174  Cal.  218,  162  Pac. 
894. 

60.  Where  the  Judgment  Is  one  which 
lias  been  taken  against  a  party  without  any 
notice  whatsoever,  it  is  not  a  judgment 
taken  through  "his  mistake,  inadvertence, 
surprise  or  excusable  neglect,"  and  in  such 
a  case,  no  adequate  remedy  being  pointed 
out  by  the  statute,  the  party  may  resort 
to  equity  to  obtain  redress  because  of  the 
fraud  at  any  time  within  the  period  fixed 
by  the  statute  of  limitations. — Hawley  v. 
State  Assurance  Co.,  28  Cal.  App.  41,  161 
Pac.    153. 

• 

61.  This  section  applies  to  defaults  in 
presenting  a  statement  of  the  case  on  mo- 
tion for  new  trial,  and  limits  the  time 
within  which  application  may  be  made  for 
relief  to  six  months  from  the  time  of  de- 
fault.— Van  Cott  v.  Frank,  SO  Cal.  App. 
460,   158  Pac.  505. 

62.  Rale  prescribed  by  this  section— Is 
equally  applicable  whether  motion  *  to 
granted  or  refused,  although  it  has  been 
said,  in  some  cases,  that  court  will  listen 
more  readily  to  an  appeal  from  an  order 
refusing  to  set  aside  default  than  where 
motion  has  been  granted.  All  presump- 
tions will  be  Indulged  in  favor  of  correct- 
ness of  court's  action,  and  burden,  in  all 
cases,  is  upon  appellant  to  make  it  appear 
that  Its  discretion  was  abused  in  making 
order. — Moore  v.  Thompson,  188  Cal.  23,  26, 
70  Pac  930. 

63.  Time    for    application— In    general. — 

When  the .  motion  for  relief  is  not  made 
within  the  time  limit  the  court  can  only 
grant  it  from  an  inspection  of  the  judgment- 
roll,  and  then  only  If  such  inspection 
showed  that  the  judgment  was  void  upon 
its  face. — Lake  v.  8uperior  Court,  165  Cal. 
182,  131  Pac  871. 

As   to  time  of  application   generally,   see 

Part    XXII,    this    note. 

64.  A  person  served  by  publication  may 
come  In  at  any  time  within  a  year  and 
have  the  judgment  set  aside. — Parkside 
Realty  Co.  v.  MacDonald,  166  Cal.  426,  137 
Pao.    21. 

66.  A  father,  who  had  been  deprived  of 
the  custody  of  his  minor  child  through 
the  awarding  by  the  court  to  the  mother 
as  a  result  of  divorce  proceedings,  may 
obtain    relief    from    an    order    in    adoption 


death  had  consented,  but  of  which  the 
father  had  no  notice  or  knowledge,  either 
by  a  timely  motion  in  that  proceeding,  or 
by  an  independent  action  to  set  aside  the 
order  of  adoption.  The  period  of  limitation 
within  which  relief  must  be  sought  begins 
to  run  from  the  date  of  the  filing  of  the 
order  of  adoption. — Bell  v.  Krauss,  169  Cal. 
887,    146   Pac.    874. 

66.  An  appeal  from  a  judgment  must  be 
dismissed  for  failure  to  file  the  transcript 
within  the  time  prescribed  by  the  rules  of 
the  supreme  court,  where  the  same  is  not 
filed  within  forty  days  after  the  expiration 
of  the  time  allowed  by  section  473  of  the 
Code  of  Civil  Procedure  for  relief  from  de- 
faults for  failure  to  serve  proposed  bills 
of  exceptions  and  statements  on  such  an 
appeal  within  the  time  allowed  by  law. — 
Cox  v.  Palos  Verdes  Co.,  172  Cal.  702,  168 
Pac   882. 

69.  In  an  action  to  establish  a  trust  and 
for  an  accounting,  the  interlocutory  decree 
ordering  the  accounting  and  the  final  judg- 
ment entered  upon  the  accounting  are  not 
subject  to  be  set  aside  under  section  473 
of  the  Code  of  Civil  Procedure,  where  no 
application  for  relief  was  made  until  nine 
months  after  the  entry  of  the  Interlocutory 
decree,  and  the  moving  parties  participated 
in  the  sessions  of* the  commissioner,  who 
took  the  accounting  and  sought  a  deter- 
mination therein  favorable  to  themselves. — 
Olougle  v.  Olougie,  174  Cal.  126,  162  Pac. 
118. 

70.  The  superior  court  has  jurisdiction 
to  grant  an  application  made  by  the  defend- 
ant under  above  section  to  vacate  an  order 
setting  aside  an  Interlocutory  judgment  for 
divorce,  where  the  application  is  made 
within  six  months  after  the  making  of  the 
order. — Suttman  v.  Superior  Court,  174  Cal. 

243,  162  Pac.  1032. 

t 

71.  The  superior  court  has  no  jurisdic- 
tion, under  section  473  of  the  Code  of  Civil 
Procedure,  to  grant  a  motion  for  relief 
from  the  failure  to  present  for  settlement 
a  proposed  statement  and  amendments 
thereto  on  motion  for  a  new  trial,  where 
the  default  had  continued  for  a  period  of 
more  than  six  months  after  the  time  pre- 
scribed by  section  650  of  such  code. — Van 
Cott  v.  Frank,  30  Cal.  App.  450,  158  Pac. 
505. 

72.  Trial  court's  action— Disturbed  for 
abuse  of  discretion  only. — The  appellate 
court  will  not  disturb  the  action  of  the 
trial  court  on  applications  under  the  above 
section  except  in  a  very  plain  case  of  abuse 
of  discretion,  especially  when  the  relief 
is  granted  and  the  application  promptly 
made. — Los  Angeles  County  v.  Lewis,  179 
Cal.  898,  177  Pac.  164. 

78.  What  created  necessity  for  enact- 
ment of  section. — Existence  of  rule  that  If 
defendant  omits  to  plead  defense  to  an  ac- 
tion,   he    Is    bound    by    judgment,    created 
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necessity  for  enactment  of  this  section,  in 
order  that  parties  bringing-  themselves 
within  its  provisions  might  be  relieved. — 
Tuttle  v.  Scott,  119  Cal.  586,  589,  51  Pac.  849. 

74.  Word  ^proceeding"— 'Necessarily  has 
Its  meaning  according  to  context  and  sub- 
ject to  which  it  relates.  In  this  section, 
and  in  similar  statutory  provisions  of  other 
states',  it  includes  any  step  taken  in  a  case, 
whether  by  court  or  by  one  of  parties 
thereto. — Burns  v.  Superior  Court,  140  Cal. 
1,  5,  73  Pac.  597. 

As  to  certification  of  bill  of  exceptions 
being  a  "proceeding,"  see  par.  199,  this  note. 

As  to  meaning  of  "proceeding"  being  gov- 
erned by  context,  see  par.   74,  this  note. 

As  to  mere  contingency  not  being  a 
"pending  proceeding,"  see  par.  911,  this 
note. 

As  to  objections  to  settlement  of  bill  of 
exceptions  being  a  proceeding,  see  pars. 
254,  255,  257,  this  note. 

As  to  presentation  and  settlement  of  bill 
of  exceptions  or  statement  of  case  being  a 
"proceeding,"  see  pars.  256,  258,  this  note. 

As  to  what  does  not  constitute  "proceed- 
ing taken  against,"  see  pars.  1053-1055. 

IL     AFFIDAVIT   OF   MERITS   ON   MOTION 
FOR   RELIEF   FROM   JUDGMENT. 

Affidavit  of  merits  on  motion  to  vacate 
or  set  aside  Judgment  by  default,  See  note 
58    Am.    Dec.    394-396. 

75.  As  to  merits—Necessity  for  showing. 

— Showing  of  merits  essential  in  an  action 
to  set  aside  and  vacate  a  judgment  of  fore- 
closure of  a  mortgage  and  a  sale  there- 
under for  fraud  in  procurement  and  in  such 
Bale. — Bell  v.  Thompson,  147  Cal.  €93,  82 
Pac.  327. 

76.  A  proposed  answer  containing  mat- 
ter constituting  a  defense  is  of  Itself  an 
affidavit  of  merits. — San  Diego  Realty  Co.  v. 
McGinn,   7  Cal.  App.  264,  266,  94  Pac.  374. 

77.  Affidavit  Is  Indlspeniiable,  when—In 
general. — Affidavit  of  merits  is  indispensa- 
ble as  basis  of  motion  to  vacate  judgment. 
— Nevada  Bank  v.  Dresbach,  63  Cal.  324,  325. 

78.  Essential  where  a  judgment  by  de- 
fault is  sought  to  be  set  aside  under  the 
authority  of  the  section. — Olender  v.  Cry- 
stalline Min.  Co.,  149  Cal.  4S4,  86  Pac.  1082. 

79.  An  affidavit  of  merits  is  necessary 
to  a  motion  for  relief  on  the  grounds  pre- 
scribed herein. — Parkside  Realty  Co.  v. 
MacDonald,    167   Cal.    342,   139   Pac.   805. 

80.  An  affidavit  of  merits  is  necessary  to 
secure  relief  under  this  section. — Estate 
of  Simmons,  168  Cal.  390,  143  Pac.  697. 

81.  Where  at  the  time  of  the  service  of 
notice  of  motion  to  vacate  a  default  there 
is  a  verified  answer  on  file  setting  forth 
a  defense  to  the  cause  of  action  alleged  in 
the  complaint,  no  affidavit  of  merits  is  nec- 
essary.— Savage  v.  Smith,  170  Cal.  472,  150 
Pac.  353. 


82:  An  order  setting  aside  a  default  on 
the  ground  of  excusable  neglect,  which  is 
not  accompanied  by  an  affidavit  of  merits, 
is  erroneous. — Start  v.  Heinzerling,  27  Cal. 
App.   145,   149   Pac.   50. 

83.  An  affidavit  of  merits  would  be  re- 
quired in  the  supreme  court,  if  the  prin- 
ciples of  this  section  should  be  applied 
there  to  a  motion  to  dismiss  for  failure  to 
file  transcript  in  time,  in  addition  to  the 
usual  showing  of  excusable  mistake  or  in- 
advertence.— Erving  v.  Napa  Valley  Brew- 
ing Co.,  16  Cal.  App.  44,  116  Pac.  331,  citing 
Hamaker  v.  Keating,  158  Cal.  109,  110  Pac, 
109. 

84.  Same— Exception. — In  all  cases  affi- 
davit of  merfts  must  be  made  and  filed, 
except  where  it  appears  that  court  had 
never  acquired  jurisdiction  of  moving  party 
and  that  judgment  against  him  is  void;  but 
in  this  class  of  cases  he  is  entitled  to  relief 
Independently  of  statutes,  similar  to  this 
section. — Norton  v.  Atchison,  T.  &  S.  F.  R. 
Co.,  97  Cal.  388,  393,  33  Am.  St.  Rep.  198, 
30  Pac.  585,  82  Pac.  452. 

85.  Same— Failure  to  file  transcript  In 
time. — If  rule  of  relief  is  adopted  by  the 
supreme  court  an  affidavit  of  merits  would 
be  required,  an  affidavit  in  the  present  case 
that  the  applicant  for  relief  has  consulted 
counsel  and  Is  advised  that  reasonable 
grounds  for  the  reversal  of  the  order  if  the 
appeal  were  considered  on  its  merits  ex- 
ists.—Estate  of  Keating,  158  Cal.  116,  110 
Pac.  109. 

86.  Same — For  change  of  place  of  trial. 

— The  affidavit  of  merits  required  by  sec- 
tion 396,  is  amendable. — Lundy  v.  Lettunich, 
—  Cal.  App.  — ,  196  Pac.  451,  452. 

87.  Same — Judgment  by  default. — Upon 
application  to  vacate  judgment  by  default 
there  must  be  showing  of  merits.  In  ab- 
sence of  such  showing  it  will  be  denied.— 
Reese  v.  Mahoney,  21  Cal.  305,  308;  Bailey 
v.  Taaffe,  29  Cal.  422,  425;  Parrott  v.  Den. 
34  Cal.  79,  80;  Nevada  Bank  v.  Dresbach,  63 
Cal.    324,    325. 

88.  Same  —  Same  —  McEnerney    Act. — On 

motion  under  above  section  by  a  person 
not  served  personally  in  an  action  to  quiet 
title  under  the  McEnerney  Act  must  show  a 
meritorious  defense:  but  an  affidavit  which 
alleges  that  plaintiff's  intestate  had  a  one- 
half  interest  in  a  part  of  the  property  in- 
volved in  the  action  and  the  sole  interest 
in  the  other  half  of  the  property,  and  al- 
leges that  all  of  these  facts  were  known  to 
the  plaintiff  at  the  time  of  the  commence- 
ment of  the  action,  sufficiently  alleges  a 
good  defense  on  the  merits,  without  setting 
out  the  source  of  the  title  claimed  to  have 
been  in  plaintiff's  intestate. — Davidson  ▼, 
All  Persons,  etc.,  18  Cal.  App.  723,  124  Pac. 
670. 

89.  Same— Showing  adverse    Interest    in 

affidavit. — The  affidavit  of  a  claimant  to 
property  in  an  action  to  set  aside  a  default 
judgment  on   the  ground   that  he   was  not 
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personally  served  with  notice  shows  a  suf- 
ficient adverse  Interest  In  the  claimant  by 
an  allegation  of  ownership  of  such  prop- 
erty to  entitle  him  to  relief  under  this  sec- 
tion.— Davidson  v.  All  Persons,  etc.,  18  Cal. 
App.   723.   728.   730,  731,   124  Pac.  670. 

99.  Same— Sufficiency  of  affidavit. — Where 
a  defendant  in  an  action  to  acquire  title 
moves  to  set  aside  the  judgment  rendered 
against  him  of  a  purchaser  at  tax  sale  in 
his  affidavit  of  merits  states  that  "affiant 
has  fully  and  completely  stated  all  the  facts 
of  the  case  to  his  counsel  herein,  and  that 
he  has  been  informed  that  he  has  a  full  and 
complete  defense  to  said  action"  and  fur- 
ther setting  out  claim  defects  in  plaintiff's 
tax-deeds,  stating  among  other  things  "that 
the  taxes  on  said  property  were  extended 
for  a  greater  sum  than  was  due  and  the 
property  was  sold  to  the  state  for  a  sum 
greater  than  was  due  for  said  order"  and 
the  attorney  files  an  accompanying  affi- 
davit wherein  he  sets  forth  that  he  has 
examined  the  tax-deed  and  records  of  pro- 
ceedings leading  up  to  the  Issuing  of  the 
tax-deed  upon  which  plaintiff's  action  is 
based,  and  finds  that  there  are  enormous 
irregularities  in  the  proceedings  making 
said  deeds  and  the  proceedings  thereby 
void  from  the  beginning;  and  that  he  has 
advised  the  defendant  that  he  had  a  good 
and  complete  defense  to  the  action  of  plain- 
tiff herein  upon  the  action  thereof";  the 
affidavits  of  merit  are  sufficient  and  the 
court  falling  to  grant  to  set  aside  the 
judgment  errs. — Beggs  v.  Riordan,  44  Cal. 
App.  230,  186  Pac.  187,  following  doctrine 
in  Gray  v.  Lawlor,  157  Cal.  352,  356,  12 
Ann.  Caa.  990,  90  Pac.  691;  Ormont  v.  All 
Persons,  etc.,  165  Cal.  587,  R90,  133  Pac. 
480. 

91.  Affidavit  not  necessary,  when— De- 
fault   baaed    on    false    return    of    service. — 

Motion  to  set  aside  default  based  on  false 
return  of  service  need  not  be  accompanied 
by  affidavit  of  merits. — Norton  v.  Atchison, 
T.  &  S.  F.  R.  Co.,  97  Cal.  388,  390,  33  Am. 
St.   Rep.   198,   30  Pac.  685,   32  Pac.   452. 

92.  Same— Inadvertence    of    the    court. — 

When  the  defendant  in  an  action  had  been 
adjudged  insane,  but  no  general  guardian 
or  guardian  ad  litem  had  been  appointed, 
and  service  was  made  on  him  and  on  the 
superintendent,  and  the  sheriff  incorrectly 
stated  in  his  return  that  such  superin- 
tendent was  the  guardian  of  the  person  of 
such  defendant,  and  judgment  was  ren- 
dered against  him,  on  motion  to  set  aside 
such  judgment,  it  was  held  that  the  inad- 
vertence was  of  the  court  and  no  affidavit 
of  merits  was  required. — Winslow  v.  Mc- 
Carthy,  39   Cal.   App.   337,    178   Pac.   720. 

9S.  Same— Judgment  upon  Invalid  stipu- 
lation.— On  motion  to  vacate  judgment  ren- 
dered upon  invalid  stipulation  no  affidavit 
of  merits  is  necessary. — Toy  v.  Haskell,  128 
Cal.  558.  561,  79  Am.  St.  Rep.  70,  61  Pac.  89. 

94.  Same— Same— Merltorlou*  defense.  — 
On  motion  to  vacate  judgment  entered  upon 


fraudulent  stipulation  it  is  not  necessary 
to  file  affidavit  of  merits  under  this  section 
where  condition  of  record  is  such  that  court 
below  must  have  considered  that  there  was 
meritorious  defense  to  action. — Crescent  C. 
Co.  y.  Montgomery,  124  Cal.  134,  143,  144, 
145,  56  Pac.   797. 

95.  Same— Max  be  dispensed  with,  when. 

— Affidavit  of  merits  made  by  defendant  in 
person  is  not  jurisdictional  element  for 
granting  relief  under  this  section,  and  may 
be  dispensed  with  where  court  is  other- 
wise satisfied  that  application  is  meritori- 
ous, is  made  in  good  faith,  and  is  not 
merely  for  delay;  and  if  verified  answer  of 
defendant,  contradicting  all  averments  of 
complaint,  Is  on  file,  it  may  be  considered 
by  court  for  purpose  of  determining  this 
fact. — Melde  v.  Reynolds,  129  Cal.  308,  314, 
61   Pac.    932. 

96.  Same— To  set  aside  decree  of  divorce. 

— No  affidavit  of  merits  is  required  on  mo- 
tion to  set  aside  decree  in  divorce  suit. — 
Cottrell  v.  Cottrell,  88  Cal.  457,  459,  23  Pac. 
531. 

As  to  divorce  generally,  see  Part  IX,  this 
note. 

97.  Same  —  Where  default  entered  by 
clerk  Is  nullity  defendant  may  have  it  set 
aside  at  any  time  upon  suggestion  without 
any  affidavit  of  merits. — Willson  v.  Cleave- 
land,    30    Cal.    192,    199. 

98.  Same  —  Where  facts  are  Within 
knowledge  of  court. — Affidavit  showing 
good  cause  why  an  amended  complaint 
should  be  filed  is  unnecessary  where  order 
allowing  such  complaint  to  be  filed  was 
made  after  facts  upon  which  amendment 
was  based  were  disclosed  on  first  hearing 
and  were  within  knowledge  of  court. — 
Jordan  v.  Orelg,  38  Colo.  360,  80  Pac.  1045, 
1050. 

99.  Same— Where  judgment  or  order 
shows  upon  Its  face  that  It  was  Improvl- 
dently  made,  order  vaacting  defendant's 
default  and  granting  leave  to  file  complaint 
in  intervention  will  be  affirmed  without  any 
affidavit  of  merits. — Clark  v.  Baird,  98  Cal. 
642,  644,  33  Pac.  756. 

100.  Affidavit  must  show,  what— In  gen- 
eral.— Affidavit  on  motion  to  vacate  judg- 
ment must  slow:  (1)  that  default  occurred 
through  mistake,  inadvertence,  surprise,  or 
excusable  neglect;  (2)  that  defendant  has 
meritorious  defense  to  action.  If  affidavit  Is 
materially  deficient  in  any  of  these  respects, 
judgment  ought  not  to  be  vacated. — Bailey 
v.  Taaffe,  29  Cal.  422,  423. 

101.  Same— Facts  bringing  case  within 
section. — Affidavits  on  application  to  vacate 
judgment  by  default  must  show  facts 
which  bring  case  within  this  section. — 
Harlan  v.  Smith,  6  Cal.  173,  174;  Chase  v. 
Swain.  9  Cal.  130,  137;  People  v.  O'Connell, 
23   Cal.    281,    282. 

102.  Amended    affidavit — Right    to    file. — 

If  motion  is  made  to  change  place  of  trial, 
where  affiants  are  Jointly  sued,  and  where 
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both  are  asking  for  change  of  place  of 
trial,  and  court  permits  defendants  to 
amend  their  affidavit  of  merits  and  to  file, 
upon  such  motion,  an  amended  affidavit  of 
merits,  which  affidavit  may  properly  be 
made  by  one  of  two  or  more  co-defendants 
for  benefit  of  all,  It  may  be  accepted  by 
court  as  an  amended  affidavit. — Palmer  v. 
Barclay,  §2  CaL  Iff,  201,  28  Pac.  226. 

103.  On  motion  to  change  place  of  trial, 
court  may  grant  leave  to  defendant  to 
amend  his  affidavit  of  merits  and  to  file, 
upon  said  motion,  an  amended  affidavit  of 
merits. — Palmer  v.  Barclay,  92  Cal.  199,  200, 
28  Pac.  226. 

104.  Appeal  —  Canslletlng      evidence. — 

Where  affidavits,  upon  which  motion  for 
relief  from  Judgment  of  dismissal  were 
heard,  were  conflicting  as  to  all  matters, 
trial  judge's  decision  thereon  will  not  be 
disturbed  on  appeal,  whether  evidence  was 
given  by  deposition  or  by  affidavit. — 8hee- 
han  v.  Osborn,  138  Cal.  612,  615.  71  Pac. 
622. 


As  tn 

note. 


appeals  generally,  see  Part  IV,  this 


105.  Contradiction  of  affidavit  of  snerlts 
—In  general. — An  affidavit  of  merits,  on  mo- 
tion to  set  aside  Judgment  by  default,  can 
not  be  denied  by  plaintiff. — Reclamation 
Diet.    v.   Coghlll,    66   Cal.    607,   609. 

106.  ,  flame  —  Connter-affidnvits. — In      an 

application  to  open  default  Judgment,  where 
merits  are  shown  by  affidavits,  counter- 
affidavits  can  not  be  received. — Francis  v. 
Cox,  33  Cal.  828,  826. 

As  to  nse  of  counter-affidavits,  see  par. 
109,    this    note. 

107.  Same— Matter  of  praetlee. — As  mat- 
ter of  practice,  plaintiff,  upon  defendant's 
motion  to  vacate  default  and  be  admitted 
to  defend  his  action,  will  not  be  allowed  to 
contradict  allegation  of  merits  contained  In 
moving  papers  by  affidavit.  —  Grader  v. 
Weir,  45  Cal.  58,  54. 

108.  Same— Merits  can  not  be  tried  on 
•■davit*. — On  application  to  vacate  default, 
affidavit  can  not  be  contradicted,  and  merits 
of  case  can  not  be  tried. — Rauer's  L.  A  C. 

,  Co.   v.    Qilleran,    138   Cal.   852,    354,    71    Pac. 
445. 

109.  Default  Judgment  will  not  be  set 
aside  unless  sufficient  affidavit  of  merits  Is 
flled,  but  proper  practice  does  not  permit 
facts  stated  In  defendant's  affidavit,  which 
constitute  his  defense  to  action,  to  be  re- 
butted by  counter-affidavit.  The  court  will 
not  try  merits  of  case  upon  affidavits,  but 
will  hear  counter-affidavits  as  to  excuse  for 
permitting  default. — Douglass  v.  Todd,  96 
Cal.  666,  660,  81  Am.  St.  Rep.  247,  81  Pac. 
623. 

110.  Continuance  of  hearing—For  pro- 
duction of  farther  affidavits. — Upon  motion 
to  vacate  Judgment  on  ground  of  defend- 
ant's mistake,  Inadvertence,  and  excusable 
neglect,   where   motion   deems   further   affi- 


davits necessary,  or  plaintiff  makes  objec- 
tion to  application  on  this  ground,  court 
should  continue  hearing  sufficient  time  to 
enable  them  to  be  procured. — Melde  v. 
Reynolds,  129  Cal.  308,  314.  €1  Pac.  932. 

111.     Delayed    affidavit — Weight     •€. — An 

affidavit  of  defendant  made  after  lapse  of 
more  than  twelve  years  from  rendition  of 
judgment,  showing  that  he  had  no  recol- 
lection of  service  of  summons,  is  entitled 
to  but  little  weight  as  against  origie%l 
return  of  sheriff  of  personal  service. — Peo- 
ple v.  Dodge.  104  CaL  487.  489.  38  Pac.  203. 

11X  Inanffieieney  of  affidavit — Alteration, 
•f  Instrument. — Affidavit  to  effect  that  in- 
strument has  been  materially  altered,  with- 
out showing  wherein  alteration  consists, 
furnishes  feeble  ground  on  which  to  base 
motion  to  set  aside  judgment. — Taylor  v. 
Randall,  5  Cal.  79,  80. 

IIS.  Same— Anawer  tn  original  complaint 
aa  affidavit. — On  motion  to  set  aside  judg- 
ment by  default,  affidavit  of  merits  1* 
Indispensable,  and  if  amended  complaint  is 
flled  to  cure  technical  defect  in  original, 
after  verification  has  been  flled  to  such 
original  complaint,  answer  to  original  com- 
plaint can  not  be  treated  as  an  affidavit  of 
merits.— Parrott  v.  Den.   84  Cal.   79,   89. 

114.  Same  —  Facta  exenslng  neglect 
ahonld  he  set  forth. — To  make  case  of  ex- 
cusable neglect,  reasons  for  delay  in  serv- 
ing papers  should  be  set  forth  by  affidavit, 
in  order  that  court  may  pass  upon  their 
sufficiency. — Heine  v.  Treadwell,  72  Cal.  217. 
222,  13  Pac.  503. 

115.  Meritorious  defenae  hy  attorney— 
Not  shown. — On  motion  to  set  aside  Judg- 
ment by  default,  affidavit  by  defendant's 
attorney  that  he  has  examined  defendant's 
title  and  verily  believes  from  such  exam- 
ination that  it  is  better  than  plaintiff's, 
does  not  show  meritorious  defense. — Bailey 
v.  Taaffe,  29  Cal.   422,   426. 

116.  On  motion  to  vacate  Judgment  and 
open  default,  affidavit  by  defendant's  attor- 
ney, who  says  that  after  careful  examina- 
tion he  is  of  opinion  that  defendants  have 
good  legal  defense  to  complaint,  as  same 
appears  upon  face  thereof,  is  Insufficient. — 
People  v.  Rains,  28  Cal.  127.  129. 

117.  Same— Statement  of  facta  of  de- 
fense to  counsel.— Affidavit  of  merits,  on 
motion  to  vacate  Judgment  by  default,  must 
show  that  defendant  has  "fully  and  fairly" 
stated  facts  of  case  to  his  counsel.  A 
statement  that  defendant  has  stated  facts 
of  his  defense  to  counsel  Is  insufficient- 
Morgan  v.  McDonald.  TO  Cal.  33,  33,  11  Pac 
850. 


118.  Same*— Service  of  snnunona  hy  per. 
•on  of  proper  age. — Judgment  by  default 
oan  not  be  sustained  upon  affidavit  of  ser- 
vice of  summons  by  person  other  than 
sheriff,  which  fails  to  state  that  affiant  was 
over  eighteen  years  of  age  at  time  of  such 
service. — Howard  v.  Galloway.  60  Cal.  10, 
M;  Weil  v.  Bent,  60  Cal.  603,  604. 
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119.     Sai 


•Where  certain  averments  are      ment   by   default   where    there   was   insuffl- 


aot  made. — On  motion  to  set  aside  Judg- 
ment, where  summons  was  personally 
served,  on  ground  of  mistake,  inadvertence, 
surprise,  or*  excusable  neglect,  an  affidavit 
of  merits  containing:  no  averment  of  mis- 
take, inadvertence,  surprise,  or  any  attempt 
to  account  for  failure  to  answer  within 
time  allowed  by  law,  is  insufficient,  and 
motion  is  properly  denied. — Harlan  v. 
Smith,    6    Cal.    173,    174. 

120.  Same— -Where  defease  sought  to  he 
made  la  technical* — Upon  application  to  va- 
cate Judgment  entered  by  default,  it  is  not 
essential  that  affidavit  of  merits  should 
disclose  facts  constituting  defense,  but,  of 
course,  where  facts  claimed  to  constitute 
defense  are  stated,  and  it  appears  there- 
from that  defense  sought  to  be  made  is 
technical,  or  would  not,  If  fully  pleaded, 
constitute  defense  to  action  upon  merits, 
affidavit  is  insufficient. — Tuttle  v.  Scott,  119 
Cal.   586,   688,   61   Pac.   849. 

131.  Same— Where  It  discloses  negli- 
gence and  carelessness. — If  affidavit  of 
party,  who  applies  to  have  judgment  by 
default  against  him  vacated,  tends  to  dis- 
close degree  of  negligence,  carelessness, 
and  lack;  of  diligence,  which  can  hardly  be 
expected  of  prudent  business  man,  his  ap- 
plication should  be  denied. — Coleman  v. 
Rankin,  37  Cal.  247,  149;  Wolff  &  Co.  v. 
Canadian  Pac.  R.  Co.,  89  Cal.  332,  837,  26 
Pac.    825. 

122.  Need  not  disclose  facts  constituting 
defease— la  general. — It  is  not  essential 
that  affidavit  of  merits,  on  motion  to  vacate 
default,  should  disclose  facts  constituting 
defense. — Rauer's  L.  &  C.  Co.  v.  Gilleran, 
138  Cal.  352,  354,  71  Pac.  445. 

128.  On  defendant's  motion  to  set  aside 
default,  his  affidavit  that  case  has  been 
fully  and  fafrly  represented  to  his  counsel, 
who  have  advised  him  that  he  has  good,  * 
full,  and  perfect  defense  to  such  action 
upon  merits,  is  sufficient  without  setting: 
forth  facts  constituting:  defense. — Wood- 
ward v.  Backus,  20  Cal.  137,  139,  141;  Fran- 
cis v.  Cox,  83  Cal.  823,  825;  Reid  v.' Scott, 
63  Cal.   69,   74. 

124.  Judgment  Is  properly  opened'  on 
affidavit  showing;  substantially  that  failure 
to  answer  was  by  mistake,  and  that  defend- 
ant had  disclosed  facts  of  his  defense  to 
his  counsel,  and  was  advised  by  him  that 
they  constituted  good  and  valid  defense  to 
whole  of  plaintiffs  claim;  facts  constitut- 
ing defense  need  not  be  detailed  to  court 
in  affidavits. — Francis  v.  Cox,  88  Cal.  328, 
825. 

128.     Same  — Better    practice.  —  But  the 

better  practice  is  to  set  them  forth.  In 
affidavit,  upon  motion  to  set  aside  default, 
the  better  practice  Is  to  set  forth  facts 
constituting:  defense. — Woodward  v.  Backus, 
20   Cal.    187,    141. 

126.  No  authority  to  waive  proper  affi- 
davit.— Court    errs    in    setting    aside    judg- 


clent  affidavit  of  merits,  as  court  had  no 
authority  to  waive  proper  affidavit. — Mor- 
gan v.  McDonald,  70  Cal.  32,  88,  11  Pac. 
850. 

127.  No  particular  form  Is  required— Of 
application  to  set  aside  judgment.  Court  is 
authorized  to  grant  relief  upon  an  affidavit 
showing  good  cause  therefor,  and  it  is  not 
material  In  what  particular  form  applica- 
tion is  made,  nor  Is  it  necessary  that 
precise  words  "mistake,  surprise,  inadver- 
tence, or  excusable  neglect,"  should  be 
employed  in  application.  It  is  only  re- 
quired that  facts  should  be  set  forth,  and 
if  they  show  a  case  oomlng  within  rule  it 
Is    sufficient    showing. — People    v.    Lafarge, 

8  Cal.  130,   135. 

128.  Ought  to  he  made  by  whom— By 
defendant. — An  affidavit  of  merits  on  motion 
to  set  aside  default  ought  to  be  made  by 
defendant,  and  if  not,  reason  why  not 
should  be  given. — Bailey  v.  Taaffe,  29  Cal. 
422,  426. 

129.  Same— By  counsel,  -where  defendants 
are  Ignorant. — Affidavit  of  merits,  on  motion 
to  vacate  judgment,  may  be  made  by  coun- 
sel where  defendants  are  ignorant  and 
unacquainted  with  our  modes  of  judicial 
proceedings. — Byrne  v.  Alas,  68  Cal.  479,  480, 

9  Pac.  850. 

180.  Same  —  Defendant's  attorney  may 
make. — Affidavit  of  merits  on  motion  to 
vacate  default  Is  not  objectionable  because 
made  by  defendant's  attorney. — Will  v. 
Lytle  Creek  W.  Co.,  100  Cal.  344,  345,  34 
Pac.  830. 

131.  Presentation  of  wilfully  false  affi- 
davit for  purpose  of  obtaining  order  for 
service  of  summons  by  publication  is  itself 
an  act  of  fraud,  and  when  judgment  which 
rests  upon  it  Is  Itself  unconscionable,  and 
was  obtained  without  knowledge  of  defend- 
ant therein,  it  should  be  set  aside. — Dunlap 
v.  Steere,  92  Cal.  344,  347,  27  Am.  St  Rep. 
143,  16  L.  R.  A.  361,  28  Pac.  563. 

•  182.  Verified  answer— Is  sufficient  show- 
lag:  of  merits  on  motion  to  vacate  default. 
— Fulweiler  v.  Hog's  Back  C.  M.  Co.,  88 
Cal.   126,   129,   23  Pac.   65. 

III.     AMENDMENTS— IN  GENERAL. 

See  also  Part  XVII,  this  note. 

As  to  amendment  of  cost  hill  and  men- 
tion for,  see  pars.  5  and  6,  this  note. 


1SS.  Action  for  death— Nonjoinder  of  all 
heirs— Instance  of  proper  refusal. — Where 
the  complaint  states  a  cause  of  action  upon 
the  theory  that  plaintiffs  were  the  only 
heirs  of  the  deceased,  and  no  objection  to 
the  contrary  was  made  by  the  defendant 
until  the  commencement  of  the  trial,  and  it 
was  in  progress,  or  for  four  months  after 
answer  filed,  an  application  for  an  amend- 
ment, based  upon  mere  general  Information 
and  belief,  without  any  adequate  showing 
in  support  thereof,  or  as  to  why  the  objec- 
tion, and  request  to  amend,  was  not  made 
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earlier,  was  held  to  have  been  properly  re- 
fused.— Salmon  v.  Rathjens,  152  Cal.  296,  92 
Pac.  783. 

134.  Affidavit — Amendment  of. — The  trial 
court  has  power,  in  the  exercise  of  its 
discretion,  to  allow  an  insufficient  affidavit 
of  merits,  which  has  been  filed  in  due  time 
upon  a  motion  to  change  the  place  of  trial 
of  an  action,  to  be  amended  after  the  time 
for  filing  the  original  affidavit  has  expired, 
and  the  filing  of  the  amended  affidavit  re- 
lates back  to  the  time  of  the  filing  of  the 
original  affidavit. — Palmer  ft  Rey  v.  Bar- 
clay, 92  Cal.  199,  28  Pac.  226;  Pittman  v. 
Carstenbrook,  11  Cal.  App.  224,  104  Pac. 
699;  Jaques'v.  Owens,  18  Cal.  App.  114,  116, 
122   Pac.   430. 

As  to  affidavit  of  merit*,  see  Part  II.  this 
note. 

135.  Amendments  to  pleading — Allowed 
In  furtherance  of  Justice  only. — Amendments 
to  pleadings  are  allowed  in  furtherance  of 
justice  only. — Kirby  v.  Superior  Court,  68 
Cal.  604,  606,  10  Pac.  119;  Maltby  v.  Conklin, 
—  Cal.  App.  — ,  195  Pac.  280,  283. 

See,  also,  par.  -186,  this  note. 

136.  An  amendment  of  the  original 
pleading  is  not  allowable  which  changes  the 
cause  of  action  therein  set  forth. — Altpeter 
v.  Postal  Telegraph -Cable  Co.,  26  Cal.  App. 
706,   148  Pac.  241. 

137.  Same— Discretion  of  court. — Per- 
mitting or  refusing  amendments  to  plead- 
ings is  a  matter  within  the  sound  judicial 
discretion  of  the  trial  court. — Cheney  v. 
O'Brien,  69  Cal.  199,  10  Pac.  479;  Walsh  v. 
McKeen,  75  Cal.  519,  17  Pac.  673;  Fitzgerald 
v.  Neustandt,  91  Cal.  600,  27  Pac.  936;  Tower 
v.  City,  etc.,  San  Francisco,  157  Cal.  762,  109 
Pac.  617;  Maltby  v.  Conklin,  —  Cal.  App.  — , 
195  Pac.   280.  288. 

138.  The  allowance  of  amendments  to 
pleadings  is  a  matter  resting  in  the  sound 
legal  discretion  of  the  trial  court,  and  the 
appellate  courts  of  this  state  have  repeat- 
edly declared  that  "great  liberality  should 
be  shown  by  a  trial  court  in  permitting, 
where  it  can  be  done  without  working 
great  delay,  such  amendments  to  pleadings 
as  will  facilitate  the  production  of  all  the 
facts  bearing  upon  the  questions  involved 
in  the  action." — Snyder  v.  Miller,  29  Cal. 
App.  566,  167  Pac.  22. 

139.  Amendments  under  our  practice  are 
liberally  allowed,  and  in  the  main  that 
matter  rests  within  the  discretion  of  the 
trial  court.  Such  amendments  may  be  made 
to  a  complaint  either  during  the  trial  or 
after  the  evidence  is  all  in. — Koch  v.  Wll- 
coxon,   30  Cal.   App.   617,   158   Pac.   1048. 

140.  Same— To    conform    to    proof. — It    Is 

proper  to  order  pleadings  to  be  so  amended 
as  to  conform  to  the  proofs  during  the  trial 
of  the  cause  and  even  after  the  trial. — 
Stohlman  v.  Martin,  28  Cal.  App.  838,  152 
Par.   319. 

See  par.   158,  this  note. 


141.  Answer— Amendment  of  so  as  to  set 

up  failure  of  a  foreign  corporation  to  com- 
ply with  the  law  entitling  it  to  do  business 
within  the  state,  is  a  matter  for  the  sound 
discretion  of  the  court,  and  as  the  plea  is 
one  not  to  the  merits  but  merely  in  abate- 
ment of  the  action,  the  denial  of  leave  to 
amend  is  proper  where  the  application  is 
not  made  until  after  the  trial. — Reed  ft 
Co.  v.  Harshall,  12  Cat  App.  697,  703,  108 
Pac.   719. 

142.  Held  not  error  to  deny  motion  to 
amend  answer  during  trial  in  order  to  set 
up  parol  proof  of  intention  in  executing 
deed  where  |t  is  unambiguous  and  speaks 
plainly  for  itself. — MacLeod  v.  Moran,  11 
Cal.   App.   622,    630,   105   Pac.   932. 

148.  Same— ni'.eretlou  of  court. — An  ap- 
plication for  leave  to  file  an  amended 
answer,  after  the  trial  of  the  action  has  com- 
menced, is  one  as  to  which  the  court  is  in- 
vested with  discretion,  and  where  it  was 
proposed,  by  such  amended  answer  to  get 
before  the  court  certain  pleas  In  abate- 
ment which  did  not  concern  the  merits, 
and  which  the  code  requires  shall  be  as- 
serted, if  at  all,  at  the  earliest  opportunity, 
otherwise  they  are  to  be  deemed  as  waived, 
the  denial  of  such  application  can  not  be 
regarded  as  an  abuse  of  discretion,  or 
otherwise  than  a  proper  ruling. — Tingley  v. 
Times-Mirror  Co.,  161  Cal.  12,  89  Pac.  1097; 
Manha  v.  Union  Fertilizer  Co.,  161  Cal.  684. 
91   Pac.   893. 

144.  An  application  to  amend  the  answer 
in  an  action  for  death,  so  as  to  raise  the 
Issue  that  all  the  heirs  of  the  deceased  had 
not  been  joined,  made  during  the  progress 
of  the  trial,  is  addressed  to  the  sound  dis- 
cretion of  the  trial  court,  and  its  action 
will  not  be  disturbed  on  appeal  unless  an 
abuse  of  discretion  clearly  appears. — Sal- 
mon v.  Rathjens,   162  Cal.   296,  92   Pac.  733. 

146.  Same— During  trial  of  cause — Dis- 
cretion of  court. — The  allowance  of  amend- 
ments to  an  answer  during  the  trial  of  a 
cause,  is  a  matter  largely  in  the  discre- 
tion of  the  trial  court,  under  the  provisions 
of  the  above  section,  and  the  ruling  of  the 
trial  court  in  that  regard  will  not  be  dis- 
turbed. In  the  absence  of  an  abuse  of 
discretion  clearly  shown. — Milliken  v.  Va- 
lencia. —  Cal.  App.  — ,  189  Pac.  1049,  follow- 
ing in  re  Estate  v.  Redfleld,  116  Cal.  687.  48 
Pac.  794;  Brittan  v.  Oakland  Sav.  Bank.  124 
Cal.  282,  71  Am.  St.  Rep.  58,  57  Pac.  84; 
Billesbach  v.  Larkey,  161  Cal.  649,  120  Pac 
31. 

146.  The  allowance  or  disallowance  of  an 
amendment  in  the  midst  of  a  trial  is  within 
the  discretion  of  the  trial  court,  and  its 
ruling  will  not  be  disturbed  on  appeal  un- 
less such  discretion  has  been  abused. — Allen 
v.  Los  Molinos  Land  Co.,  26  Cal.  App.  206, 
143  Pac.  253. 

147.  Same— .Refusal  of  leave  —  Proper 
wnere  result  name. — The  court  was  justi- 
fied in  refusing  leave  to  amend  an  answer 
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where  the  final  result  would  have  been 
exactly  the  same.  —  Maltby  v.  Conklin,  — 
Cal.  App.  — ,  196  Pac.  280,  284. 

148.  In  an  action  to  recover  the  balance 
due  on  notes  given  for  traction  engines 
where  the  order  blank  for  the  engine  which 
became  the  executed  contract  between  the 
parties  recited  an  acknowledgment  by  the 
purchaser  that  no  promises,  representations, 
etc.,  had  been  made  to  them  that  were  not 
contained  in  the  order,  there  is  no  abuse 
of  discretion  in  refusing:  to  permit  the  de- . 
fendants  to  amend  their  answer  by  alleging 
that  they  did  not  read  the  order  before 
executing  it. — J.  I.  Case  Threshing*  Machine 
Co.  v.  Copren  Brothers,  32  Cal.  App.  194, 
162   Pac.   647. 

149.  Bill  of  exceptions-—  Amendment  to. — 

The  power  of  the  court  to  amend  Its  record 
in  matters  of  this  character,  and  thus  to 
relieve  a  party  from  the  effects  of  a  mis- 
take, inadvertence,  surprise,  or  excusable 
negligence,  therein,  is  derived  from  and 
limited  by  the  terms  of  this  section,  and 
an  application  for  leave  to  make  such  an 
amendment  made  more  than  six  months 
after  the  date  of  the  certification  of  the 
bill,  is  too  late,  and  the  court  is  without 
the  power  to  grant  the  relief  asked  for. — 
Merced  Bank  v.  Price,  152  Cal.  700,  93  Pac. 
866. 

As  to  relief  !■  ease  of  sill  of  exceptions, 

see  pars.  227-237,  this  note. 

160.  Complaint— Amendment  of— In  gen- 
eral.— Unless  it  be  clear  to  a  trial  court  that 
a  defective  complaint  can  not  be  amended 
so  as  to  obviate  the  objections  made  there- 
to, a  plaintiff  desiring*  it  should  be  allowed 
reasonable  opportunity  to  so  amend. — Payne 
v.  Baehr,   163  Cal.   447,  96  Pac.   895. 

151.  Same— After  demurrer  sustained— 
Discretion  of  court, — The  court  has  discre- 
tion upon  demurrer  sustained  to  the 
complaint  either  to  allow  an  amended  com- 
plaint to  be  filed  or  to  give  judgment  for 
defendants  forthwith,  and  Its  action  will 
not  be  disturbed  on  appeal  except  for  abuse 
of  discretion. — Stewart  ▼.  Douglass,  148 
Cal.    512.    83   Pac.   699. 

152.  Same— After  demurrer  sustained  on 
appeal,  is  usually  matter  of  absolute  right, 
to  enable  proper  presentation  of  cause  of  . 
action  on  the  merits;  but  it  is  always  a 
matter  for  the  exercise  of  the  discretion  of 
the  court,  and  where  the  amendment  does 
not  accomplish  the  statement  of  a  good 
cause  of  action,  refusal  will  not  be  deemed 
an  abuse  ot  discretion. — Norton  v.  Bassett. 
168  Cal.  427,  111  Pac.  253. 

Aa  to  discretion  of  court*  see  Part  XIV, 
this   note. 

188.     Same— After     submission.— While    it 

Is  unusual  to  find  it  necessary  to  amend 
the  complaint  after  the  submission  of  the 
cause,  there  is  power  under  the  above  sec- 
tion to  allow  such  an  amendment  at  any 
time  before  judgment  entered,  at  which 
time    the    power    of    the    court    to    allow 


amendments  ceases;  the  only  restriction  or 
limitation  upon  the  power  of  the  court  Is 
that  the  amendment  shall  be  in  the  interest 
of  justice;  within  that  .limit  the  allowance 
of  an  amendment  is  entirely  within  the 
discretion  of  the  trial  court. — Lee  v.  Mur- 
phy, 119  Cal.  364.  51  Pac.  549. 

154.  In  allowing  amendment  after  sub- 
mission the  court  does  not  abuse  its  discre- 
tion where  the  amended  complaint  does  not 
introduce  new  issues  substantially  different 
from  those  presented  by  the  complaint 
under  which  the  evidence  was  submitted, 
and  unless  It  appears  that  the  rights  of 
the  defendant  were  prejudiced  by  the 
amendment. — Tordi  v.  Yordi,  6  Cal.  App.  20, 
34,  91  Pac,   348. 

155.  If  the  first  assignment  of  the  ac- 
count sued  'on  was  sufficient,  a  second 
assignment  prior  to  filing  the  amended 
complaint  was  unnecessary  and  did  not 
affect  the  right  to  amend. — Eldridge  v. 
Mowry,  24  Cal.  App.  183,  140  Pac.  978. 

156.  Where  the  complaint,  in  an  action 
by  an  assignee  to  recover  for  services  ren- 
dered under  a  contract  for  legal  services, 
declares  on  an  account  stated,  the  court 
does  not,  after  the  case  is  submitted,  abuse 
its  discretion  in  granting  a  motion  setting 
aside  the  submission  and  permitting  the 
plaintiff  to  file  an  amended  complaint  de- 
claring on  the  contract  Itself. — Eldridge  v. 
Mowry*   14  Cal.   App.   183,   140   Pac.   978. 

187.  Same  —  Same  —  Statement  of  new 
and  distinct  cause  of  action  in  an  amended 
and  supplemental  complaint  filed  after  the 
close  of  the  evidence  by  leave  of  court  in 
order  that  the  pleadings  may  conform  to 
the  evidence  is  not  permissible,  and  the 
error  Is  not  waived  by  the  filing  of  an 
answer  thereto  where  a  demurrer  Is  inter- 
posed.— Bowman  v.  Wohlke,  166  Cal.  121, 
185  Pac.  37. 

As  to  amendment  statins;  new  cause  of 
action,  see  pars.  162-167,   this  note. 

IBS.  Sane— Same— To  conform  to  the 
proof, — The  defendants  in  an  action  to  en- 
force the  rights  of  the  plaintiff  under  a 
contract  made  by  one  of  them  to  pay  a  debt 
of  her  co-defendant  to  the  plaintiff  and  for 
the  payment  of  which  she  pledged  to  the 
plaintiff  the  note  and  mortgage  of  such  co- 
defendant  held  by  her  for  reimbursement, 
are  not  prejudiced  by  the  amendment  of  the 
complaint  at  the  close  of  the  trial  to  con- 
form to  the  proof  that  the  consideration  for 
the  undertaking  was  the  payment  and  dis- 
charge of  the  claim  of  the  plaintiff  against 
the  co-defendant,  and  not  merely  the  dis- 
missal by  the  plaintiff  of  a  previous  action 
and  release  of  an  attachment  issued  therein, 
where  the  answer  denies  any  consideration 
whatever  for  the  undertaking. — Sharp  v. 
Pitman,  166  Cal.  501,  137  Pac.  234. 

As  to  amendment  of  pleading  to  conform 
to  proof,  see  par.  140,  this  note. 

189.  Same— Amendment  supersedes  origi- 
nal.— An  amended  complaint  supersedes  the 
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original  complaint  for  all  purposes  of  the 
trial,  and  by  Its  allegations  the  testimony 
of  the  plaintiff  must  be  viewed  and  con- 
sidered.— Snyder  v.  .Miller,  29  Cal.  App.  666, 
157  Pac.  22. 

100.  Same— At  the  trial. — As  to  amend- 
ments at  the  trial,  generally  speaking,  great 
liberality  is  indulged,  if  the  defendant  is 
not  prejudiced  thereby  and  the  ends  of  jus- 
tice will  be  subserved,  and  provided  always 
that  the  issues  to  be  decided  are  not  wholly 
changed.  This  Is  especially  true  where  the 
evidence  has  been  received  without  objec- 
tion and  the  amendment  is  made  to  conform 
thereto,  or  where  the  filing  of  the  amended 
complaint  will  save  a  claim  from  the  bar 
of  the  statute  of  limitations. — Born  v. 
Castle,  22  Cal.  App.  282,  134  Pac.  847. 

161.  The  allowance  or  disallowance  of 
an  amendment  in  the  midst  of  the  trial  Is 
within  the  discretion  of  the  trial  court,  and 
Its  ruling  in  this  regard  will  not  be  dis- 
turbed on  appeal,  unless  the  court's  discre- 
tion has  been  abused. — Allen  v.  Los 
Molinos  Land  Co.,  25  Cal.  App.  206,  143 
Pac.  263. 

162.  Same— Changing  cause   of  action. — 

An  amendment  of  the  original  pleading  is 
not  allowable  which  changes  the  cause  of 
action  therein  set  forth.— -Altpeter  v.  Postal 
Telegraph-Cable  Co.,  26  Cal.  App.  705,  148 
Pac.    241. 

163.  The  fact  that  the  proof  required  to 
support  the  cause  of  action  stated  in  the 
amended  complaint  might  be  different  from 
that  offered  and  received  in  support  of  the 
original  complaint  would  not  necessarily 
tend  to  show  that  the  amended  complaint 
stated  a  new  and  an  entirely  different  cause 
of  action. — Mack  roth  v.  Sladky,  27  Cal.  App. 
112,    148    Pac.    978. 

164.  A  new  count,  offered  under  leave  to 

amend,  must  be  consistent  with  the  former 

count  or  counts — that  is,  It  must  be  of  the 

like  kind  of  action,  and  such  as  might  have 

been   originally  joined  with  the  others.     It 

must  be  for  the  same  cause  of  action — that 

Is,    the    subject-matter    of    the    new    count 

must  be   the  same  as   the  old;   it  must  not 

be  for  an  additional  claim  or  demand,   but 

• 

only  a  variation  of  the  form  of  demanding 
the  same  thing. — Union  Lumber  Co.  v. 
8chouten  Co.,  25  Cal.  App.  80,  142  Pac.  910. 

165.  16  in  such  case  the  omission  to  in- 
clude ^e  amount  sought  to  be  recovered 
In  the  claim  originally  presented  was  jflue 
to  an  oversight  and  mistake,  which  was 
either  mutual  or  suspected  by  the  defend- 
ant, the  account  stated  did  not  work  an 
estoppel,  and  the  court  Is  warranted  in  sur- 
charging the  account.  An  account  stated 
does  not  bar  a  recovery  for  items  not  within 
the  contemplation  of  the  parties  when  the 
settlement  was  made. — Union  Lumber  Co.  v. 
Bchouten  Co.,  26  Cal.  App.  80,  142  Pac.  910. 

166.  Where  a  complaint  merely  states  an 
action  for  goods  sold  and  delivered,  an 
amendment  thereof  setting  forth  two  causes 
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of  action,  the  first  being  identical  with  that 
pleaded  in  'the  original  complaint,  and  the 
second  alleging  an  account  stated,  that 
there  was  an  error  therein  subsequently 
discovered,  amounting  to  the  sum  claimed 
to  be  due  under  the  first  cause  of  action, 
and  praying  for  equitable  relief  and  judg- 
ment for  such  sum,  does  not  state  a  new 
and  independent  cause  of  action,  since  both 
causes  of  action  have  the  same  identical 
purpose. — Union  Lumber  Co.  v.  Bchouten 
Co.,  25  Cal.  App.  80,  142  Pac  910. 

167.  Same  —  Same  —  Elaborating  state- 
ment 1m  second  count. — Where  a  complaint 
contains  all  the  essential  facts  of  a  quan  • 
turn  meruit,  the  more  formal  and  elaborate 
statement  of  them  thereafter  in  a  separate 
count  in  an  amended  complaint  can  not  be 
construed  as  the  Introduction  of  an  entirely 
new  cause  of  action. — Merchants'  Collection 
Agency  v.  Gopcevic,  23  Cal.  App.  216,  187 
Pac.  609.* 

168.  Same— Same— Statute  of  limitation*. 

— A  complaint  in  an  action  to  recover  for 
medical  services,  which  declares  on  an  ex- 
press contract  and  alleges  facts  sufficient 
to  sustain  a  quantum  meruit,  may  be 
amended,  over  two  years  after  it  was  filed 
by  applying  the  count  on  the  express  con- 
tract and  adding  another  count  on  the 
quantum  meruit  for  the  reasonable  value  of 
the  services.  Such  an  amendment  Is  not 
the  substitution  of  a  new  cause  of  action 
so  as  to  continue  the  running  of  the  statute 
of  limitations  until  its  filing. — Merchants' 
Collection  Agency  v.  Gopcevic,  23  CaL  App. 
216,  137  Pac.  609. 
8ee,  also,  par.  178,  this  note. 

169.  Since  both  complaints  In  such  case 
are  for  the  recovery  of  the  price  of  the 
same  lot  of  goods,  the  action  Itself,  irre- 
spective of  the  theory  on  which  the  right  to 
recover  is  based,  must  be  regarded,  so  far 
as  concerns  the  statute  of  limitations,  as 
having  been  commenced  when  the  original 
complaint  was  filed. — Union  Lumber  Co.  v. 
Schouten  Co.,  25  Cal.  App.  80,  142  Pac.  910. 

170.  Same— Correction  of  mistake  In 
atatlna*  subject  -  matter.  —  Mistakes  in  the 
statement  of  the  subject-matter  of  an  action 
may  be  corrected  by  amendment  so  long  as 
the  Identity  of  the  claim  remains  the  same. 
— Mackroth  v.  Sladky,  27  Cal.  App.  112,  148 
Pac.   978. 

171.  Same— Denial  of  leave  to  amend— 
Error,  when. — It  is  error  to  refuse  the 
plaintiff,  in  action  for  money  had  and  re- 
ceived, leave  to  amend  his  complaint  by 
adding  a  count  thereto  in  which  to  allege  a 
mistake  of  fact  in  an  agreement  of  settle- 
ment, and  praying  for  the  reformation  of 
the  contract  and  recovery  of  five  hundred 
dollars  overpaid. — Third  Street  Impr.  Co. 
v.  McLelland,  23  CaL  App.  369,  137  Pac. 
1089. 

172.  Same  —  Same  —  Ifot  error,  wken. 

Where  a  special  demurrer  is  sustained  and 
the  order  makes  no  mention  of  amendment 


Tit.  VI,  Ch.  VIII.] 


AMENDMENTS- DISCRETION  OF  COURT. 


•  47S 


of  the  complaint,  the  plaintiff  can  not  com- 
plain of  an  order  made  seventeen  days 
later,  upon  motion,  denying:  leave  to  amend, 
where  ihe  does  not  appear  at  the  hearing: 
of  the  motion,  or  make  a  request  for  leave 
to  amend. — Aalwyn  v.  Cobe,  168  Cal.  165, 
142  Pac  79. 

178.  While  it  la  error  for  a  court  arbi- 
trarily to  refuse  permission  to  a  pleader  to 
amend  a  complaint  after  sustaining;  a  spe- 
cial demurrer  on  the  ground  of  uncertainty 
or  the  like,  it  is  not  necessary  In  making 
the  order  to  say  anything  about  leave  to 
amend,  and  error  will  not  be  presumed 
when  the  record  fails  to  show  that  leave  to 
amend  was  asked  and  refused. — Aalwyn  v. 
Cobe,   168  Cal.  165,   142  Pac.   79. 

• 

174.  Where,  in  an  action  against  several 
defendants  for  an  accounting  for  moneys 
received  from  an  estate  of  a  decedent  and 
for  a  recovery  of  moneys  alleged  to  have 
been  received  by  them  as  rentals  from 
property  fraudulently  included  in  the  ad- 
ministration of  the  estate  of  the  deceased, 
It  can  not  be  determined  from  the  allega- 
tions of  the  fourth  amended  complaint  in 
what  capacity  either  of  the  defendants  is 
sought  to  be  held  liable,  or  what  relation 
either  of  them  bore  to  the  plaintiff's  as- 
signor, or  to  the  estate  or  to  its  executor 
or  special  administrator;  or  when  any  of 
the  sums  of  money  for  which  they  are  to 
account  were  collected  or  received  by 
them;  or  what  facts  existed  either  in  the 
intentions  or  within  the  knowledge  of  the 
defendants  which  justify  the  plaintiff  in 
alleging  that  the  defendants  acted  cor- 
ruptly or  for  the  purpose  of  devesting  the 
plaintiff's  grantor  of  any  right  possessed  by 
him,  the  court  properly  sustains  a  demurrer 
to  the  complaint  without  leave  to  amend. — 
Lapique  v.  Denis,  28  Cal.  App.  688,  189  Pao. 
287. 

175^  Same— Depriving  defendant  of  tech- 
nical defense,  only. — An  amendment  to  a 
complaint  which  does  not  prejudice  de- 
fendant except  to  deprive  him-  of  an  op- 
portunity to  defeat  a  just  claim  on  techni- 
cal grounds,  is  properly  allowed. — San 
Joaquin  Valley  Bank  v.  Gate  City  Oil  Co., 
170   Cal.    250,    149    Pac.    657. 

176.  Same— Service  of— Failure  to  make 
fcomeleae,  when. — In  ah  action  to  enforce  a 
chattel  mortgage,  the  failure  to  observe  the 
rule  that  an  amendment  to  the  complaint 
must  be  served  upon  all  persons  affected 
thereby  did  not  injure  the  appellants. — 
Sen  eh  r  v.  Berkey.  166  Cal.  167,  186  Pac.  41. 

177.  Sane— Same— Proof    of    the    service 

of  an  amended  complain^  by  an  affidavit 
reciting  the  service  of  a  copy  of  such  com- 
plaint, instead  of  reciting  the  service  of 
the  amended  complaint  by  delivering  the 
true  copy  thereof,  is  sufficient. — Stovel  v. 
North  Los  Angeles  Development  Co.,  24  Cal. 
App.   729,   142   Pac.   96. 

178.  Same— Setting;  up  oral  aarwrneit— 
Bar    of   statnte. — The    fact    that    an    oral 


agreement  pleaded  and  relied  upon  for  a 
cause  of  action  in  the  amended  complaint 
would  have  been  barred  by  the  statute  of 
limitations  at  the  time  when  the  amended 
complaint  was  filed  does  not  preclude  the 
court,  in  the  exercise  of  its  discretion,  from 
granting  the  plaintiff's  motion  to  amend; 
the  cause  of  action  stated  in  the  amended 
complaint*  if  in  effect  the  same  as  that 
stated  In  the  original  complaint,  related 
back  to  the  date  upon  which  the  original 
complaint  was  filed,  in  so  far  as  the  plea 
of  the  statute  of  limitations  was  concerned. 
— Mackroth  v.  Sladky,  27  Cal.  App.  112,  148 
Pac.  978. 

Aa  to  when  fear  of  statute  does  not  Inter- 
vene to  prevent  amendment,  see  pars.  168, 
169,    this   note. 

179.  Same— Time  within  which  may  be 
made  is  any  time  before  judgment  is  en- 
tered; after  judgment  is  entered  the  trial 
court  loses  the  power  to  amend. — Lee  v. 
Murphy,  119  Cal.  364,  51  Pac.  549;  Yordi  v. 
Tordi,   6   Cal.   App.   20,   34,   91   Pac.   348. 

Aa   to    limitation    of    time    generally,    see 

Part  XXII,  this  note. 

180.  Continuance  of  trial. — An  applica- 
tion for  leave  to  amend  a  pleading,  which, 
if  granted,  will  work  a  continuance  of  the 
trial,  must  be  accompanied  with  a' showing' 
of  diligence,  and  the  reason  why  the  appli- 
cation was  not  made  earlier,  and.  a  failure 
in  this  respect  is  sufficient  grouird  for 
denying  the  same  especially  when  it  appears 
that  the  facts  set  up  in  the  amended  plead- 
ing were  known  to  the  pleader  at  a  suffi- 
ciently early  date  to  have  permitted  an 
amendment  without  the  necessity  of  a  con- 
tinuance.— Manna    v.    Union    Fertiliser    Co., 

161  Cal.  684,  91  Pac.  393. 

• 

181.  Discretion    of    court— In    general.— 

Amendments  rest  in  the  discretion  of  the 
court  below,  and  its  order  refusing  the 
same  will  be  reversed  on  appeal  only  when 
the  record  shows  a  clear  abuse  of  discre- 
tion.— Cheney  v.  O'Brien,  69  Cal.  199,  10  Pac. 
479;  Walsh  v.  McKeen,  75  Cal.  519,  17  Pac. 
673;  Fitzgerald  v.  NeustandH,  91  Cal.  600,  27 
Pac.  936;  Manha  v.  Union  Fertilizer  Co„  151 
Cal.  584,  91  Pac.  393;  Tower  v.  City,  etc., 
San  Francisco,  167  Cal.  762,  109  Pac.  617; 
Snyder  v.  Miller,  29  Cal.  .App.  566,  157  Pac. 
22;  Koch  v.  Wilcoxon,  30  Cal.  App.  617,  168 
Pac.  1048;  Maltby  v.  Conklin,  —  Cal.  App. 
— ,  195  Pac.  280,  283. 

182.  Same— A  suae  of  discretion. — Where 
the  original  complaint  in  an  action  for  forc- 
ible entry  and  forcible  and  unlawful  de- 
tainer merely  alleged  general  damages, 
under  which  no  damages  were  allowed,  and 
two  days  before  the  commencement  of  the 
trial  plaintiff  served  a  proposed  amendment 
asking  special  damages  for  forcible  deten- 
tion of  the  premises,  and  other  matters 
oonnected  therewith,  and  such  proposed 
amendment  was  presented  to  the  court  be- 
fore the  trial  commenced,  and  there  was 
no  showing  of  surprise  of  the  defendant,  it 
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was  held  abuse  of  discretion  to  refuse  the. 
same.  —  San  Francisco  &  Suburban  Home 
Bid*.  Soc.  v.  Leonard,  17  Cal.  App.  254,  266, 
119  Pac.  406. 

188.  Imposition  of  conditions. — The  court 
may  properly  impose  the  payment  of  twen- 
ty-five dollars  to  the  defendant  as  terms 
upon  which  the  plaintiff  is  granted  leave 
to  file  an  amended  complaint  after  a  de- 
murrer has  been  sustained  to  the  original 
one.— Pike  v.  Zadig,  171  Cal..  273,  152  Pac. 
923. 

184.  Imposition  of  term*. — The  court  may 
impose  terms,  but  they  must  be  such  only 
as  are  just;  and  the  appellate  court  will  re- 
view the  justness  of  the  terms  imposed,  but 
not  the  exercise  of  discretion. — Williams  v. 
Myer,  150  Cal.  717,   89  Pac.  972. 

185.  In  furtherance  of  Justice— Refusal 
of,  abuse  of  discretion. — Where  it  clearly 
appears  that  it  would  be  in  furtherance  of 
justice  to  allow  an  amendment  proposed  at 
an  opportune  time  within  the  meaning  of 
that  section,  a  refusal  to  do  so  constitutes 
an  abuse  of  discretion. — San  Francisco  & 
Suburban  Home  Bldg.  Soc.  v.  Leonard,  17 
Cal.  App.  254,  266,  119  Pac.  405. 

As  to  amendments  allowed  In  furtherance 
of  Justice,  only,  see  pars.  135,  136,  this  note. 

186.  Same  — The  object  of  Judicial  pro- 
ceedings is  to  discover  the  facts  and  apply 
the  law,  and  the  theory  of  the  code  Is  that 
the  parties  should  each  have  a  reasonable 
•opportunity  to  present  his  side  of  the  case, 
and,  with  this  in  view,  it  has  been  repeat- 
edly declared  by  the  supreme  court  that 
the  greatest  liberality  should  be  shown  by 
the  trial  court  in  permitting*  amendments 
that  will  facilitate  the  production  of  all  the 
facts  bearing  upon  the  questions  involved, 
where  It  can  be  done  without  working 
great  delay,  and  the  refusal  of  an  amend- 
ment, opportunely  presented,  without  sur- 
prise to  the  adverse  party,  and  without 
rendering  a  continuance  necessary,  is  an 
abuse  of  discretion,  where  such  refusal  is 
prejudicial  to  the  party  offering  it. — San 
Francisco  &  Suburban  Home  Bldg.  Soc.  v. 
Leonard.  17  Cal.  App.  254,  267.  119  Pac.  406. 

187.  Judgment— Amendment  and  correc- 
tion of— In  general. — The  court  may  at  any 
time  correct  a  judgment  as  to  immaterial 
matters,  occasioned  by  inadvertence,  but 
this  right  does  not  exist  where  the  amend- 
ment materially  affects  the  rights  of  lit- 
igant? objecting  therto.  The  question, 
therefore,  is,  in  all  such  cases  whether  the 
proposed  amendment  is  material,  or  preju- 
dicially affects  the  rights  of  objecting  lit- 
igants.— Galkins  v.  Monroe,  17  Cal.  App.  325, 
119  Pac.  680. 

188.  The  court  has  power  to  permit  an 
amendment  of  judgment,  either  with  or 
without  motion,  at  any  time,  without  re- 
gard to  the  six  months'  period  herein  fixed, 
where  the  judgment  as  entered  falls  to 
conform  to  the  judgment  as  rendered.  The 
court  has  the  inherent  power,  at  any  time. 


to  correct  its  records  so  that  they  may  cor- 
rectly set  forth  Its  acts  and  proceedings. — 
Forrester  v.  Lawler,  14  Cal.  App.  174,  111 
Pac.   284. 

189.     Same— After  lapse  of  six  months. — 

Motion  to  amend  held  not  proper  procedure 
in  the  absence  of  an  averment  that  the 
error  was  a  mere  clerical  misprision.  Mo- 
tion for  new  trial  proper. — Forrester  v. 
Lawler,  14  Cal.  App.  174,  111  Pac.  284. 

180.  Same— Clerical  mistake.  —  Where  a 
defendant  was  convicted  upon  information 
for  practising  dentistry  without  a  license, 
and  the  judgment  was,  as  entered,  for  prac- 
tising medicine,  it  is  a  mere  clerical  error, 
which  may  be  corrected  by  amending  the 
same,  and  the  judgment  as  amended  is  not 
a  second  judgment,  and  invalid  because 
the  court  had  exhausted  its  jurisdiction  as 
upon  the  rendition  of  the  first  judgment. — 
Ex  parte  Hornef,  154  Cal.  357,  97  Pac.  891. 

191.  The  trial  court  has  jurisdiction  to 
correct  a  mere  error  in  computation,  of  its 
own  motion,  and  where  such  error  appears 
on  the  face  of  the  record,  in  the  findings 
and  conclusions  of  law  the  motion  to  vacate 
and  set  aside  the  judgment  was  properly 
denied,  and  the  order  amending  the  judg- 
ment so  as  to  correct  the  error  was  upheld 
on  appeal.  —  Erickson  v.  Stockton  &  T. 
County   R..Co.,   148   Cal.   207,   82   Pac.   961. 

192.  Same— Power  of  court  to  enter,  cor- 
rect or  modify  Judgment. — After  an  order 
granting  a  new  trial  is  made  the  court  can 
not  modify  it  except  by  proceedings  taken 
hereunder  or  by  a  proceeding  for  an  entry 
nunc  pro  tunc.  It  can  not  modify  the  order 
or  change  Its  terms  by  a  bill  of  exceptions. 
— Frost  v.  Los  Angeles  R.  Co.,  165  Cal.  365. 
132  Pac.  442. 

193.  The  trial  court  may  always  amend 
the  entered  judgment  to  make  it  conform  to 
the  decision  which  the  court  actually  ren- 
dered, but  It  may  never  subsequently  amend 
by  making  new  modifications  or  enlarge- 
ments of  the  judgment  which  It  originally 
rendered,  or  the  judgment  record  which  is 
in  accordance  with  the  decision  which  was 
actually  rendered,  even  though  the  proposed 
amendment  contains  matters  which  should 
have  been  so  pronounced.  —  Takekawa  v. 
Hole,  165  Cal.  372,  149  Pac.  693. 

194.  Order  denying  leave  to  amend  an- 
swer of  subsequent  Hen-holder  so  as  to 
plead  novation  on  note  and  mortgage  which 
would  be  barred  by  the  statute  of  limita- 
tions and  thus  defeat  the  mortgage  Is  not 
an  abuse  of  discretion. — Wells  Fargo  A  Co. 
v.  McCarthy,  5  Cal.  App.  801,  316,  90  Pac 
203.  • 

• 

195.  Order  denying  leave  to  amend  will 
not  be  reversed  except  for  abuse  of  discre- 
tion.— Wells  Fargo  &  Co.  v.  McCarthy,  5 
Cal.  App.  301,  316,  90  Pac.  203. 

196.  Petition  for  revocation  of  probate 
of  will— Amendments  are  In  the  discretion 
of  the  court,  and  where  not  offered  until 
after  expiration  of  year  from  probate,  their 
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denial  does  not  under  the  circumstances, 
appear  to'  be  an  extreme  abuse  of  discre- 
tion.— Estate  of  Sheppard,  149  Cal.  221,  85 
Pac.  312. 

197.  Power  of  court  to  amend. — While  it 
Is  a  well-settled  ruje  that  a  court  has  the 
power  to  correct  its  records  at  any  time, 
so  as  to  make  them  speak  the  truth,  and 
truly  show  the  Judgment  or  order  actually 
made,  where  the  same  has  been  incorrectly 
entered  or  recorded  by  reason  of  the  mis- 
take of  the  ministerial  officer  whose  duty  it 
was  to  make  the  entry,  as  the  clerk  of  the 
court,  that  rule  has  no  application  to  a  case 
where  specifications  of  error  have  been 
omitted  from  a  bill  of  exceptions  on  a  mo- 
tion for  a  new  trial,  by  reason  of  the  mis- 
take, inadvertence,  surprise,  or  excusable 
neglect,  of  the  party  whose  duty  it  was  to 
engross  the  same,  and  the  bill  was  certified 
by  the  judge  under  the  belief  that  such 
specifications'  were  duly  incorporated  there- 
in.    Such  a  case  is  clearly  within  the  llmi- 

'  tatlons  of  this  section,  and  the  power  of  the 
court  to  authorize  the  necessary  correction 
is  derived  solely  therefrom,  and  the  appli- 
cation must  be  made  within  the  time,  and 
under  the  conditions  therein  prescribed. — 
Merced*  Bank  v.  Price,  152  Cal.  700,  93  Pac. 
866. 

198.  Power  to  allow  amendment  in  the 
Interest  of  justice  is  within  the  discretion 
/>f  the  trial  court  and  its  action  will  not  be 
disturbed  except  where  an  abuse  of  discre- 
tion is  shown. — Doherty  v.  California  Nav. 
A  Imp.  Co.,  6  Cal.  App.  131,  138,  91  Pac.  419. 

190.  "Proceedlng*»  —  Certification  of  en- 
grossed bill  of  exceptions. — Such  certifica- 
tion is  a  "proceeding,"  within  the  meaning: 
of  this  section,  and  an  application  for  leave 
to  amend  a  bill  of  exceptions,  after  the  same 
has  been  engrossed,  certified,  and  filed,  must 
be  made  within  six  months  after  such  cer- 
tification.— flferced  Bank  v.  Price,  152  Cal. 
700,  93  Pac.  866. 

As  to  "proceeding;,"  see  par.  74,  and  cross- 
references,  this  note. 

As  to  what  constitutes  "proceedings,"  see 

pars.  74,   1053-1056,  this  note. 

200.  Record  —  Amendment  of.  —  Judicial 
error  can  not  be  corrected  summarily  under 
the  guise  or  pretense  of  an  amendment  of 
the  record. — Forrester  v.  Lawler,  14  Cal. 
App.  174,  111  Pac.   284. 

201.  Statement  on  motion  for  new  trial— 
Amendment  of. — A  motion  made  under  the 
authority  of  this  section,  to  amend  a  state- 
ment in  which  improper  matter  has  been 
incorporated,  so  as  to  make  it  truly  repre- 
sent the  facts;  was  held  to  have  been  prop- 
erly granted. — Estate  of  Thomas,  155  Cal. 
491,  101  Pac.  798. 

202.  Same— Editorial  motet  There  is  no 
question  of  the  power  of  the  court  to  amend 
a  statement  so  as  to  make  it  speak  the 
truth  as  to  the  matters  covered  by  it;  but 
there  is  a  serious  question  as  to  the  proper 

'application  of  this  section.     It  is  generally 


understood  that  such  a  correction  may  be 
made  at  any  time,  without  regard  to  the 
limitation  of  this  section,  and  certainly  the 
cases  authorize  this  view. 

IV.     APPEALS—IN  GENERAL. 

As  to  appeal  from  order  denying  relief 
under  the  above  section  In  a  probate  pro- 
ceeding, see,  post,  9  963  and  note. 

As  to  practice  on  appeal  from  order  sus- 
taining demurrer,  where  an  amendment  to 
the  complaint*  is  proposed  and  refused  as 
not  stating  a  cause  of  action,  see,  ante, 
9  430  and  note. 

As  to  review  on  appeal  of  order  denying 
relief  under  tbe  provisions  of  above  section, 

see,  ante,  9  53  and  note. 

203.  As  to  generally. — The  right  of  ap- 
peal Is  not  subordinate  to  an  application 
for  relief  under  this  section. — Nevin  v.  Gary, 
12  Cal.  App.  1,  6,  106  Pac.  422. 

204.  Order  setting  aside  default  in  ac- 
tion where  no  judgment  has  been  entered 
upon  the  defendant  is  not  subject  to  an 
appeal,  but  may  be  reviewed  upon  appeal 
from  the  judgment. — Savage  v.  Smith,  154 
Cal.  326,  97  Pac.  821. 

205.  Unless  it  appears  from  the  record 
that  there  was  no  grounds  upon  which  an 
order  made  under  this  section  could  have 
been  made,  the  appeal  court  will  presume 
that  it  was  properly  made,  and  where  it 
appears  from  the  order  that  other  affidavits 
than  those  set  out  in  the  transcript  were 
used  on  the  hearing,  it  can  not  be  said  that 
they  did  not  contain  a  sufficient  showing, 
and  the  order  must  be  affirmed. — Wood  v. 
Johnston,  8  Cal.  App.  258,  261,  96  Pac.  508. 

200.  Affirmance  of  order  on  appeal  — 
Where  motion  not  based  on  grounds  In  sec- 
tion.— When  a  motion  to  set  aside  a  decree 
discharging  an  administrator  is  not  based 
on  any  of  the  grounds  named  in  the  above 
section.  It  will  not  be  affirmed  as  author- 
ized thereby. — Nason  v.  Superior  Court,  39 
Cal.  App.  448,  179  Pac.  454. 

207.  Appeal  by  new  and  alternative 
method— Default  In  filing  notice  with  the 
clerk. — In  an  instance  in  which  an  appeal 
is  taken  by  the  new  and  alternative  method, 
as  provided  in  section  953a.  post,  a  default 
in  the  appealing  party  filing  notice  of  clerk 
of  intention  to  appeal  and  the  demand  for 
transcript  of  testimony  can  not  be  relieved 
by  the  trial  court,  after  a  delay  of  more 
than  six  months  from  the  time  default  oc- 
curred, under  the  provisions  of  the  above 
section.  —  McDowell  v.  Title  Guarantee  & 
Trust  Co.,  —  Cal.  App.  — ,  192  Pac.  103. 

208.  Same  — Ex  parte  order  extending 
time  for  transcript. — In  those  cases  in  which 
an  appeal  is  not  prosecuted  by  the  old 
method  of  appeal,  but  under  the  provi- 
sions of  section  953a,  post,  an  ex  parte 
order  of  the  trial  court  extending  the  time 
In  which  to  prepare  and  file  a  transcript  will 
not  operate   to   relieve  the  party  from  the 
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requirements  of  the  above  section. — Valine 
v.  Valine,  —  Cal.  App.  — ,  192  Pac.  69. 

209.  Application  to  set  aside  order— Or- 
der denying?  a  special  order  after  judgment. 

— In  the  case  of  an  application  to  the  trial 
court  to  approve  a  record  presented,  and  the 
refusal  of  the  trial  court  to  so  approve,  a 
motion  thereafter  made  for  relief  from  that 
order,  under  the  provisions  of  the  above 
section,  upon  affidavit  and  hearing:,  the  or- 
der oX  the  court  denying:  the  latter  motion, 
is  a  special  order  made  softer  judgment, 
from  which  an  appeal  may  be  prosecuted 
under  the  provisions  of  subdivision  2  of 
section  963,  post. — W.  G.  Somers  Co.  v. 
Smith,  —  Cal.  App.  — ,  188  Pac.  311,  fol- 
lowing the  doctrine  In  Mitchell  v.  California 
O.  C.  Steamship  Co.,  156  Cal.  576,  105  Pac. 
590. 

210.  Authority  of  executor  to  sell  land—  . 
Made  after  decree  of  distribution. — Where 
an  order  of  distribution  of  the  estate  of  a 
decedent  is  made  from  which  an  appeal  Is 
taken,  and  thereafter,  upon  petition  of  the 
executor,  an  order  of  sale  of  the  premises 
Is  directed,  the  appeal  from  the  order  of 
distribution  will  not  have  the  effect  to  re- 
store Jurisdiction  to  the  superior  court,  or 
impart  validity  to  the  subsequent  order  of 
sale.  It  merely  transferred  to  the  supreme 
court,  during:  the  pendency  of  such  appeal, 
jurisdiction  of  the  distribution  ordered.  If 
the  order  should  be  affirmed,  the  proceeding 
for  the  sale  would  necessarily  lapse;  and 
if  it  should  be  reversed  the  Jurisdiction  of 
the  superior  court  over  the  proceedings  to 
sell,  which  was  suspended  during  the  time 
of  the  pendency  of  the  appeal  from  the  de- 
cree of  distribution,  would  be  revived  and 
the  court  would  then  have  authority  to  pro- 
ceed with  the  sale. — In  re  Estate  of  Baird, 
181  Cal.  742,  186  Pac.  251.' 

211.  Default  Judgment— Jurisdiction  only 
question  for  determination. — An  appeal  from 
an  order  refusing  to  set  aside  a  default 
judgment,  not  made  under  above  section, 
but  on  the  ground  of  lack  of  jurisdiction, 
presents  only  the  question  of  jurisdiction. 
— McGinn  v.  Rees,  88  Cal.  App.  291,  165 
Pac.  52. 

212.  Failure  to  die  brief  on  appeal  la  time 
—Inadvertence  of  clerk. — An  appeal  will  not 
be  dismissed  for  failure  to  file  brief  In  time; 
and  such  failure  will  be  relieved  against 
where  It  Is  shown  that  the  appeal  was  being 
prosecuted  in  good  faith  and  that  the  fail- 
ure to  file  the  brief  in  time  was  due  to 
the  inadvertence  of  the  clerk  in  neglecting 
to  inform  counsel  that  the  time  was  about 
to  expire. — Borgmeyer  v.  Solomon,  89  Cal. 
App.  106,  178  Pac.  544. 

213.  Failure  to  file  opening  brief  on  ap- 
peal in  time. — The  district  court  of  appeal 
will  relieve  from  a  failure  to  file  an  open- 
ing brief  on  appeal  where  such  failure  arose 
In  good  faith  and  was  based  on  an  appeal 
to  the  supreme  court,  as  an  equity  cause, 
and  that  court  had  granted  an  extension  of 
time,  and  had  made  an  ex  parte  tran3fer  to 
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the  district  court. — Paramore  ▼.  Colby,  37 
Cal.  App.  648,  174  Pac.  677. 

214.  Failure  to -file  transcript  In  time. — 

Whether  the  relief  herein  provided  is  ap- 
plicable to  proceedings  in  the  supreme 
court,  that  court  should  grant  similar  relief, 
allow  the  transcript  to  be  filed  after  the 
time  fixed  by  the  rule,  and  retain  the  ap- 
peal, where  failure  .to  file  in  time  is  due 
to  inadvertence  or  excusable  neglect. — Es- 
tate of  Keating,  158  Cal.  116,  110  Pac  109. 

215.  Jurisdiction  lost  by  going:  down  of 
remittitur. — The  discretion  of  the  appellate 
court  to  grant  relief  under  the  above  act 
can  not  be  exercised  after  it  has  lost  Ju- 
risdiction by  the  going  down  of  the  remit- 
titur.— Crenshaw  Bros.  &  Saffold  v.  South- 
ern   Pacific,    42    Cal.   App.    44,    183    Pac.    208. 

See  181  Pac.  252. 

210.  New  trial  order— Applied  to  such  an 
order  lmprovldently  made  and.  inadvertently 
entered. — Whitney  v.  Superior  Court,  147 
Cal.  541,  82  Pac.  37. 

217.  Review  of  Judgment  for  fraud  or 
mistake. — A  suit  for  this  purpose  is  a  direct 
and  not  a  collateral  proceeding. — Bacon  v. 
Bacon,  150  Cal.  486,  89  Pac.  317.  8ee  Bergin 
v.  Haight,  99  Cal.  56,  88  Pac.  760. 

Aa  to  fraud,  see  pars.  382-390,  this  note. 

As  to  review  of  discretion  of  court,  see 

par.  118,  this  note. 

218.  Statement  —  Compliance  with  re* 
Qulrementa  strictly  —  Mandamus  —  Proper 
remedy  for  refusal  to  settle  statement  on 
appeal,  and  the  exclusive  remedy,  where  a 
trial  judge  refuses  to  settle  a  statement 
which  It  Is  his  duty  to  settle;  that  is  to  say, 
in  a  case  in  which  the  moving  party  has 
strictly  and  fully  complied  with  the  require- 
ments of  the  statute  in  proposing  and  pre- 
senting his  statement  for  settlement. — Mur- 
phy v.  Stelling,  138  Cal.  641,  72  Pac.  176, 
following  Pendergrass  v.  Cross,*  73  Cal.  475. 
15  Pac.  63;  Landers  v.  Landers,  82  CaL  480, 
23  Pac.  126;  Whipple  v.  Hopkins,  119  Cal. 
349,  51  Pac.  535;  Hudson  v.  Hudson,  129 
Cal.  141,  61  Pac.  773;  Machado  v.  Kinney,  13S 
Cal.  354,  67  Pac.  331. 

See  par.  243,  this  note. 

219.  The  court  distinguished  as  resting 
upon  another  ground,  the  cases  of  Stonesi- 
fer  v.  Armstrong,  86  Cal.  694,  25  Pac  50. 
and  Stonesifer  v.  KUburn,  94  Cal.  33.  29 
Pac.   332. 

220.  Same  —  Same  —  Failure  to  comply 
strictly— Denial  of  relief— Appeal. — In  those 
cases  in  which  the  proponent  fails  to  com- 
ply strictly  with  the  requirements  of  the 
statute  In  presenting  statement  on  appeal, 
and  the  trial  court  refuses  'to  grant  him 
relief  upon  the  ground  that  his  failure  has 
been  caused  by  surprise,  accident,  or  excus- 
able neglect,  in  which  case  the  granting 
of  the  relief  rests  in  the  discretion  of  the 
trial  court,  mandamus  will  not  be  the  proper 
remedy,  for  the  reason  that  the  discretion 
of  the  court  can  not  be  controlled  by  that 
writ;    the    proper    procedure    is    an    appeal' 
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an  appeal  will  not  be  dismissed. — Murphy 
v.  Stelllngf.  138  Cal.  641,  643,  72  Pac.  176, 
following*  doctrine  in  Stonesifer  v.  Kllburn, 
94  Cal.  83,   29  Pac   882. 

221.  Same— Failure  to  present  1m  time— 
Jurisdiction  to  settle.  —  While  failure  to 
present  the  statement  In  time  goes  to  Juris- 
diction of  court  to  settle  same,  such  failure 
may  be  relieved  against  under  the  provi- 
sions of  this  section. — Grubb  v.  Chase,  168 
Cal.  354,  111  Pac.  90. 


MENTS   ON  MOTION   FOR  NEW   TRIAL. 


ime— Relief  wilder  this 
tlon. — Where  the  statement  is  settled,  not- 
withstanding* the  failure  to  present  in  time, 
It  is  presumed  in  support  of  the  court's 
action  that  a  motion  for  relief  under  this 
section  was  granted,  in  the  absence  of  a 
contrary  showing*,  the  record  being  silent 
upon  the  point. — Grubb  v.  Chase,  158  Cal. 
354,  111  Pac.  90. 

V.    APPEAL  FROM  JUDGMENTS  OF  JUS- 
TICES OF  THE  PEACE. 

223.  Construction  of  section— With  sec- 
tion 859,  post. — The  power  to  relieve  from 
judgment,  taken  through  surprise,  excusa- 
ble neglect,  etc.,  is  expressly  given  to  courts 
of  record  by  this  section,  and  was  expressly 
given  to  justices'  courts  by  section  859, 
post.  Both  sections  relate  to  same  general 
subject.  But  while  this  section  gives  this 
power  to  relieve,  in  general  terms,  and  in 
all  cases,  within  six  months  in  some  in- 
stances, and  one  year  in  others  after  judg- 
ment, section  859  confines  power  in  justices' 
courts  to  cases  of  a  "Judgment  by  default," 
and  limits  time  to  "ten  days  after  entry  of 
the  Judgment."  Hence  Judgment  of  justice 
of  peace  can  not  be  vacated  and  set  aside 
Under  section  859,  post,  and  gTound  that  de- 
fendants had  no  notice,  of  time  of  trial, 
where  demurrer  in  case*  was  overruled,  as 
in  such  case  there  was  no  judgment  by  de- 
fault.— Welmmer  v.  Sutherland,  74  Cal.  341, 
344,  16  Pac  849. 


Superior  court -—May  allow  what 
amendments  on  appeal.  —  On  appeal  from 
judgment  of  justices'  court  on  questions  of 
law  .*  and  fact,  superior  court  may  allow 
amendment  to  pleading*  In  justices'  court 
upon  which  Issues  of  law  and  fact  were 
raised. — Ketchum  v.  Superior  Court,  65  Cal. 
494,   496,  4  Pac  492. 


Same— May  allow  what  amendments 
on  certified  caose. — Where  action  has  been 
brought  In  justices'  court,  and  has  been 
certified  to  superior  court,  latter  court  may 
permit  amendments  showing*  that  title  or 
possession  of  real  property  Is  necessarily 
Involved  In  action  and  that  therefore  supe- 
rior court  has  jurisdiction,  or  it  may  permit 
amendments  in  any  other  respect  to  same 
extent  fca  it  might  do  if  acton  had  been  com- 
menced therein. — Baker  v.  Southern  Cal.  R. 
Co.,  114  Cal.  601,  606,  46  Pac.  604. 


As    to   amendment   of  bills   of   exception, 

see  par.  149,  this  note. 

296.  Appealable  order. — If  court  refuses 
to  settle  bill  of  exceptions  on  ground  that 
it  was  not  served  in  time,  an  order  refusing* 
to  relieve  party  who  presents  it  from  such 
objection  upon  ground  of  mistake,  inadvert- 
ence, surprise,  and  excusable  neglect,  is  an 
appealable  order. — Stonesifer  v.  Kllburn,  94 
Cal.  33,  44,  29  Pac.  332. 

227.  Bill  of  exceptions— Amendment  of. — 

Where  after  certification  and  settlement 
of  a  bill  of  exceptions,  it  Is  found  that  it 
Is  Incorrect  In  some  particulars,  the  proper 
practice  is  to  move  under  this  section  for 
an  order  setting*  aside  the  settlement  and 
correcting*  the  bill. — Estate  of  Thomas,  156 
Cal.    488,   491,   101   Pac.   798. 

A»   to   amendment   of   hills    of   exception, 

see  par.   149,   this   note. 

As    to    "proceeding;*    taken    against,"    see 

pars.   1053-1056,   this   note. 

228.  Under  this  section  the  court  has 
power  to  permit  the  amendment  of  a  bill 
of  exceptions  correcting*  the  same  wherein 
It  Is  incorrect  by  reason  of  inadvertence 
and  mistake,  etc. — Freeman  v.  Brown,  5 
Cal.  App.  516,  518,  90  Pac.   970. 

229.  Settlement  of  bill  of  exceptions  may 
be  set  aside  and  bill  amended  so  as  to  con- 
form to  the  truth  under  the  provisions  of 
this  section. — Donnelly  v.  Tregaskis,  7  Cal. 
App.   317,   821,  94  Pac.   883. 

230.  Default  In  failure  to  comply  with 
requirement  of  statute  as  to  preparation 
and  presentation  of  bills  of  exception  may 
upon  a  proper  showing*  be  relieved  against 
under  this  section. — People  v.  Everett,  8 
Cal.  App.  480,  433,  97  Pac.  176. 

231.  A  bill  of  exceptions  may  properly 
be  settled  for  use  on  a  motion  for  a  new 
trial,  after  the  time  limited  upon  the  show- 
ing* of  a  sufficient  excuse  under  this  section, 
though  upon  a  careful  scrutiny  thereof  It 
discloses  no  reversible  error. — Mattern  v. 
Alderson,  18  Cal.  App.  690,  593,  123  Pac.  972. 

232.  Same— Cannot  be  amended,  when. — 

Bill  of  exceptions,  prepared  and  settled 
beforehand,  to  be  used  in  support  of  mo- 
tion for  new  trial,  after  denial  of  motion 
and  appeal  therefrom,  can  not  be  amended. 
Reasons  for  this,  though  technical,  are  con- 
clusive. Appeal  deprives  superior  court  of 
jurisdiction  to  set  aside  Its  order  denying 
new  trial,  and  while  that  order  Is  enforced, 
result  upon  which  it  Is  based  can  not  be 
changed,  and  superior  court  must  review 
order  upon  record  upon  which  it  was  made. 
— Baker  v.  Borello,  181  Cal.  615,  617,  63 
Pac.  914. 

238.     Same— Failure    to    serve    In    time.— 

An  application  for  relief  from  such  a  fail- 
ure is  in  time  if  made  when  objection  is 
presented  at  the  settlement  of  the  motion, 
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or  within  a  reasonable  time  thereafter,  al- 
though more  than  six  months  after  the  de- 
fault itself,  and  after  the  reservation  of  an 
objection  b»  the  adverse  party  upon  the 
service  of  the  bill  that  it  was  served  too 
late,  the  presentation  of  the  objection,  and 
not  its  mere  reservation,  being:  the  "pro- 
ceeding: taken  against"  the  moving*  party 
from  which  relief  is  «oug*ht.— Pollits  v. 
Wickersham,  150  Cal.  242,  88  Pac.  911. 

234.  Abuse  of  discretion  must  clearly 
appear. — Sheehy  v.  Minaker,  16  Cal.  App. 
438,  117  Pac.  616. 

285.  Same— Same— Abuse  of  discretion 
not  shown  when  counsel  absented  himself 
on  vacation,  after  procuring:  an  extension  of 
time,  and  on  his  return  therefrom  proceeded 
to  try  a  case,  relying*  on  a  verbal  stipula- 
tion for  further  time,  which  was  denied  by 
opposing-  counsel. — Sheehy  v.  Minaker,  16 
Cal.  App.  438.  117  Pac.  616. 

2S6.  Same— Same— Waiver,  or  abandon- 
ment, of  motion  for  relief. — Where  the  mo- 
tion was  conditioned,  "if  there  was  such 
failure,"  supported  by  an  affidavit  not  in 
the  record,  and  never  ruled  upon  by  the 
court,  which  denied  the  motion  on  the 
ground  that  there  was  no  failure,  the  appel- 
lant, by  his  acquiescence  in  the  action  of 
the  court,  and  his  omission  to  except  to  its 
failure  to  rule  on  the  motion  for  relief,  and 
by  voluntarily  submitting*  the  motion  for 
new  trial  on  the  record  as  it  then  stood, 
waived  and  abandoned  his  motion  for 
relief. — Johnson  v.  German -American  Ins. 
Co.,  150  Cal.  340,  88  Pac.  986. 

287.  Same— Re-engrossment— Not  subject 
to  statutory  limitations. — Where  a  bill  of 
exceptions  was  returned  engrossed  within 
the  required  time,  whether  correctly  en- 
grossed or  not  is  a  matter  for  the  deter- 
mination of  the  trial  Judge;  an  application 
for  a  re-engrossment  of  the  bill  is  not  an 
application  made  in  a  proceeding  which  "had 
not  been  taken  or  completed  in  a  legal 
sense,"  so  as  to  be  susceptible  of  having 
applied  to  it  a  statutory  limit  of  six  months, 
under  the  provisions  of  the  above  section. — 
McCarty  v.  Wilson,  184  Cal.  194,  193  Pac. 
578,  following  the  doctrine  in  Smith,  v.  City 
of   Stockton,   73    Cal.   204,   14   Pac.    676. 

238.  Bill  or  statement— May  be  corrected, 
within  six  months— If  erroneous — Bill  of 
exceptions  or  statement  which  has  been 
settled  after  appeal  taken,  may  be  cor- 
rected by  proper  proceedings,  under  this 
section,  if  commenced  within  six  months 
after  settlement,  for  in  such  cases  superior 
court  is  empowered  to  settle  bill  or  state- 
ment, that  is,  to  complete  work,  after  and 
for  purposes  of  appeal. — Baker  v.  Borello, 
131   Cal.   615,   617,   63   Pac.   914. 

230.  Court  has  no  power— After  six 
months— To  allow  amendments  or  correc- 
tions.— Court  has  no  power,  under  this  sec- 
tion, to  allow  amendment  or  correction  of 
bill    of    exceptions    or    statement    of    case. 


where  application  for  such  purpose  has 
been  made  more  than  six  months  from  date 
of  certificate  of  settlement. — Sprig's;  v.  Bar- 
ber, 118  Cal.  591,  593,  60  Pac.  682. 


240.  Same— Same— To  cancel  eertlneate 
ef  settlement. — Order  of  court  canceling-  and 
setting  aside  certificate  of  settlement  of 
statement  on  motion  for  new  trial  and 
amending*  and  resetting-  same  made  more 
than  six  months  after  certificate  of  settle- 
ment thereof  will  be  annulled  upon  writ 
of  review, — Fountain  W.  Co.  v.  Superior 
Court,  139  Cal.  648,  652,  73  Pac.  590. 
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241.  Same— Same— Te  grant  relief  under 
this  section. — No  relief  can  be  granted  un- 
der this  section,  to  party  after  service  of 
proposed  bill  of  exceptions  and  amend- 
ments, where  the  six  months'  time  in  which 
such  relief  might  .be  granted  under  terms 
of  this  section  has  long  since  passed.  In 
such  case  there  is  no  "proceeding*  pending 
for  settlement  of  a  bill  of  exceptions" 
within  meaning  of  rule. — Moultrie  v.  Tarpio, 
147  Cal.   376,  81   Pac   1112,  1113. 

242.  Juda*e— Has  no  power  to  extend  time 
for  settling;  bill  of  exceptions  Beyend 
thirty  daysv  without  consent  of  adverse" 
party;  a  new  extension  thereafter  granted 
by  him  is  unauthorized.  Hence,  if  bill  is 
presented  to  him  after  time  allowed  by  law 
and  record  fails  to  show  any  facts  excus- 
ing; delay  or  from  which  appellant  could 
claim  relief  from  his  default,  or  that  he 
made  any  application  to  court  to  obtain 
such  relief,  bill  can  not  be  considered  upon 
appeal. — Cameron  v.  Areata  A  M.  R.  R.  Co.. 
129  Cal.  279,  282,  61  Pac.  956. 

243.  Mandamus— As  a  remedy  ajralnst 
order  denying;  relief. — Where  objection  was 
made  by  party  that  bill  of  exceptions  was 
not  served  in  time,  and  that  therefore  it 
could  not  be  settled  by  Judge,  and  plaintiff, 
upon  notice  and  .affidavits,  moved,  when 
such  objection  was  interposed,  to  be  re- 
lieved therefrom,  on  ground  of  mistake. 
Inadvertence,  surprise,  and  excusable  neg- 
lect, and  upon  hearing*  of  that  motion  an 
order  refusing  to  settle  bill  was  made, 
supreme  court  will  not,  on  application  for 
writ  of  mandamus,  attempt  to  control  ac- 
tion of  court  below  in  refusing*  to  settle 
bill,  as  that  is  matter  within  his  discretion, 
assuming  that  lower  court  had  power  to 
grant  such  relief  under  this  section. — 
Stonesifer  v.  Armstrong,  86  Cal.  694,  596, 
25  Pac.  50. 

As  to  mandamus  and  not  appeal  as  proper 
remedy  for  refusal  to  settle  bill  or  state- 
ment on  appeal,  see  par's.  218,  219,  this  note. 

244.  Same— Same— Discretion  of  court.— 

When  party  seeking*  settlement  of  state- 
ment on  motion  for  new  trial  has  not 
strictly  and  fully  complied  with  statutory 
requirements,  and  appeals  to  court  for  re- 
lief upon  ground  that  his  failure  tias  been 
caused  by  surprise,  accident  or  excusable 
neglect,  and  when  necessarily  granting   of 
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relief  rests  in  sound  discretion  of  court, 
mandamus  Is  wholly  inadequate  remedy, 
because  discretion  of  trial  court  may  not 
have  been  exercised;  but  its  exercise  of 
discretion  may,  however,  be  reviewed  on 
appeal  from  order  denying  relief. — Murphy 
v.  Stelllng,  138  Cal.  641,  643,  72  Pac.  17. 
See  Murphy  v.  Stelling,  1  Cal.  App.  Dec. 
(Whiting)  38,  81  Pac.  1026,  1027.  Not  offi- 
cially reported. 

245.  Notice  of  Intention— To  set  aside 
bill  of  exceptions— Commendable  practice 
bat  not  required  by  statute. — In  criminal 
case  it  is  commendable  practice  to  give 
notice  to  other  side  of  intention  to  set 
aside  bill  of  exceptions,  to  make  correction 
therein,  and  to  again  settle  same,  to  make 
bill  show  record  as  it  actually  exists,  but 
there  is  nothing  in  statute  which  requires 
notice  to  be  given. — People  v.  Southern,  118 
Cal.   359,   360,   60   Pac.   645. 

246.  Power  of  court— After  time  limited 
— Bill  of  exceptions. — Court  does  not  err  in 
settling  bill  of  exceptions,  notwithstanding 
fact  that  day  fixed  for  presentation  thereof 
In  notice  given  by  plaintiff  was  eleven  days 
after  defendant  had  served  his  proposed 
amendments  thereto,  where  it  is  clearly 
shown  by  affidavits,  and  by  all  circum- 
stances of  case,  that  mistake  of  one  day  in 
fixing  time  was  result  of  excusable  inad- 
vertence on  part  of  plaintiff's  attorney, 
such  circumstance  making  proper  case  for 
relief  under  this  section.— .Kaltschmidt  v. 
Weber,    146  Cal.  696,  597,  79  Pac.  272. 

247.  Same— Same—Failure  to  file  hill  of 
exceptions  In  time. — Power  of  the  court  to 
grant  relief,  where  the  application  is  made 
within  the  time  prescribed,  is  fully  sus- 
tained (dictum). — Derham  v.  Bagley,  151 
Cal.  219,  90  Pac.  543. 

248.  Same— Failure  to  file  notice  of  In- 
tention.— The  court  has  no  power  to  relieve 
a  party  where  he  failed  to  file  his  notice 
of  intention  to  move  for  a  new  trial  even 
though  it  was  regularly  served. — Neale  ▼. 
Morrow.  174  Cal.   49,  161  Pac.  1165. 

249.  Same— Failure  to  serve  bill  of  ex- 
ceptions in  time. — It  is  well  settled  that 
relief  may  be  granted  from  delay  in  service 
of  a  proposed  bill  of  exceptions. — Jones  v. 
Title  Guaranty  &  Trust  Co.,  178  Cal.  375, 
173  Pac.   686. 

250.  Same— Statement  on  motion  for  new 
trial. — Court  has  power,  under  this  section, 
to  settle  proposed  statement  on  motion  for 
new  trial,  and  amendments  thereto,  though 
same  have  not  been  presented  within  time 
allowed  by  law. — Banta  v.  Siller,  121  Cal. 
414,  416,  52  Pac.  936  (Temple,  J.,  concurred 
on  this  point  solely  because  it  was  so  held 
in  Stonesifer  v.  Kilburn,  94  Cal.  33,  43,  29 
Pac.  332,  which  case,  however,  he  thought 
was  wrongly  decided). 

251.  Same— To  set  aside  order  denying 
defendant's  motion  for  new  trial. — Where 
order  denying   defendant's  motion  for  new 


trial  was  evidently  made  through  mistake, 
inadvertence  or  excusable  neglect  of  de- 
fendant, it  is  within  power  of  court,  upon 
application,  to  set  aside  order  so  improvi- 
dently  entered,  and  place  case  on  calendar 
for  hearing  upon  its  merits. — Whitney  v. 
Superior  Court,  147  Cal.  536,  82  Pac.  37,  39. 

252.  Power  to  cancel  certificate— In  gen- 
eral.— Court  has  power  to  cancel  certificate 
of  settlement  of  statement  on  motion  for 
new  trial,  on  becoming  satisfied  that  state- 
ment as  settled  was  erroneous,  and  that 
certificate  was  made  through  inadvertence, 
but  this  must  be  done  within  six  months 
prescribed  by  this  section.  It  can  not  be 
done  after  such  time,  nor  can  any  correc- 
tion of  statement  be  made  after  such  time. 
— Fountain  Water  Co.  v.  Superior  Court, 
139   Cal.    648,   650,   651,   73   Pac.    590. 

268.  Same— Under  Practice  Act. — Under 
Practice  Act,  section  68,  court  had  power  to 
cancel  certificate  settling  statement  on  ap- 
peal, on  becoming  satisfied  that  statement  as 
settled  was  erroneous,  and  that  certificate 
was  made  through  inadvertence;  provided 
error  was  corrected,  either  during  term  or 
within  five  months  thereafter. — Flynn  v. 
Cottle,  47  Cal.  526,  527. 

254.  "Proceeding"— Objection  to  settle- 
ment.— Where  party  objects  to  settlement 
of  adverse  party's  bill  of  exceptions,  and 
moves  court  to  disregard  it,  on  ground  that 
it  was  not  filed  within  stipulated  time,  these 
are  steps  taken  in  action  to  obtain  "the 
Interposition  or  action  of  the  court,"  which 
amount  to  a  "proceeding"  even  within 
letter  and  certainly  within  spirit  of  this 
section,  and  are  not  distinguishable  In 
principle,  from  proceeding  to  obtain  judg- 
ment by  default. — Stonesifer  v.  Kilburn,  94 
Cal.  33,  44,  29  Pac.  832. 

A»  to  "proceeding,"  see  par.  74  and  cross- 
reference,  und  pars.   256,   257,   this  note. 

255.  The  motion  for  a  new  trial  is  in  the 
nature  of  a  new  and  independent  proceed- 
ing collateral  to  the  judgment  in  the  ac- 
tion, and  a  party  who  has  permitted  the 
time  within  which  he  may  move  for  a  new. 
trial  to  lapse  has  not  had  any  "proceeding 
taken  against  him,"  within  the  meaning  of 
this  section. — Union  Collection  Co.  v.  Oliver, 
162  Cal.  755,  768,  124  Pac.  435. 

256.  Same— Presentation  and  settlement 
of  bill  of  exceptions  or  statement  of  ease- 
ls "proceeding"  within  provisions  of  this 
section,  and  application  to  amend  or  cor- 
rect such  bill  or  statement,  after  settle- 
ment, is  governed  by  limitation  as  to  time 
prescribed  by  this  section. — Sprigg  v.  Bar- 
ber, 118  Cal.  591,  592,  60  Pac.  682. 

See  par.  254,  this  note. 

257.  Same — Settlement  of  bill  of  excep- 
tions Is  "proceeding"  in  action,  within  mean- 
ing of  this  section,  and  court  has  power  to 
relieve  against  objection  that  bill  was  not 
served  in  time,  when  it  appears  that  de- 
fault  in   service    resulted    solely    from    ex- 
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cusable   mistake   or   neglect. — Stoneslfer  ▼. 
Kilburn,  94  Cal.  83,  48,  29  Pac.  S32. 
See  par.  254,  this  note. 

258.  Same— Settlement  of  statement  om 
motion  for  new  trial  la  "proceeding"  within 
this  section. — Barita  v.  Siller,  121  Cat.  414, 
416,  58  Pac.  935. 

VII.     CLERICAL,    MISTAKES    AND    JUDI- 
CIAL. ERRORS — AMENDMENT  OP 
JUDGMENT. 

That  court  has  power  to  amend  and  con- 
trol Its  processes  and  orders  so  as  to  make 
them  com  form  able  to  law  and  justice,  see, 
ante,  9  128,  subd.  8  and  note. 

269.  Clerical  misprisions— Adding;  letter 
"n"  to  name  of  defendant* — Clerical  error, 
or  slip  of  pen,  in  adding:  letter  "n"  to  name 
of  defendant,  and  which  does  not  belong:  to 
his  name,  does  not  affect  regrular  service  of 
summons,  and  such  irregularity  is  no 
ground  for  vacating;  judgment  by  default  on 
ground  that  there  was  irregrularity  in  such 
service. — Alexander  v.  McDow,  108  Cal.  25, 
28,   41   Pac.   24. 

-Error  In  description  in  name 

action  for  partition,  error  of 
name  of  street  in  complaint, 
decree,    which    is    apparent 

record,  may  be  corrected  by 
time   as    it    is   nothing:   more 

error. — Fallon    v.    Brittan,    84 

514,  24  Pac.  381. 


200. 
of  street. — In 

description  in 
findings  and 
upon  face  of 
court  at  any 
than  clerical 
Cal.  511,   512, 


201.  Same— Oversight  in  ordering;  en- 
cumbered property  to  he  sold  by  a  "com- 
ml«sloner"     as     well     as     by     "sheriff." — If 

court,  by  Its  decree,  orders  encumbered 
property  to  be  sold  by  sheriff,  and  on  same 
day  enters  an  order  directing:  commissioner 
to  do  same  thing;,  oversight  is  clerical  mis- 
prision which  may  be  remedied  at  any  time 
on  motion  by  striking:  out  word  "sheriff" 
and  inserting;  word  "commissioner"  wher- 
ever it  occurs  in  such  decree. — McDermot 
v.  Barton,  106  Cal.  194,  197,  39  Pac.  538. 


904.  Correction  ef  clerical  errors  In  ap- 
pellate eovt — Clerical  error  disclosed  by 
pleading's  will  be  corrected  in  appellate 
court,  if  no  motion  was  made  for  its  cor- 
rection in  court  below  at  appellant's  cost 
— Tryon  v.  Sutton,  13  Cal.   490,  491. 

205.  Same— Or  defects  In  record— Hew 
made. — Any  error  or  defect  in  record  ac- 
cruing; througrh  «acts  of  omission  or  com- 
mission of  clerk  in  entering:,  or  failing:  to 
properly  enter  of  record,  Judgment  or  pro- 
ceedings of  court — in  short,  what  may  be 
termed  clerical  misprisions  may.  record 
affording;  evidence  thereof,  be  corrected  at 
any  time  by  court  upon  its  own  motion  or 
on  motion  of  interested  party,  either  with 
or  without  notice. — Scamman  v.  Bonslett, 
118  Cal.  98,  97,  62  Am.  St.  Rep.  236,  II 
Pac.  272. 


—In  actions  to  fore- 
close mortgage*. — Mere  clerical  misprisions 
in  actions  to  foreclose  mortgages,  and 
which  are  apparent  of  record,  may  be  cor- 
rected by  court  of  its  own  motion,  either 
with  or  without  notice. — Dickey  v.  Gibson, 
118  Cal.  26,  84,  54  Am.  St  Rep.  321,  45  Pac 
15. 


267.  Same— Same— Same — Without  notice 
to  defendant. — Court  may  order  mistakes  in 
foreclosure  proceedings  to  be  corrected 
without  notice  to  defendant,  where  such 
mistakes  are  mere  clerical  misprisions.— 
Dickey  v.  Gibson,  118  Cal.  26,  34,  54  Am.  St 
Rep.  321,  46  Pac.  16. 

268.  Same— Same— Moving;  party  mast 
show  diligence. — Clerical  errors  and  mis- 
prisions in  respect  to  entries  of  judgment 
orders  and  other  matters  connected  with 
judicial  proceedings  may  be  amended  or 
supplied  under  direction  of  court  provided 
party  moving;  proceeds  with  due  diligence. 
— Heg;eler  v.  Henckell,  27  Cal.  491,   495. 


Same— Use   of  word    "executor"   in* 
•tead  of  "execators"  in  notice  of  appeal. — 

Where  notice  of  appeal  is  directed  to  firm 
of  attorneys,  as  attorneys  for  "executor" 
instead  of  "executors,"  where  firm  repre- 
sents three  executors,  mistake  is  evidently 
one  of  s>crivener  and  can  not,  by  any  possi- 
bility, be  misleading;.  It  may  therefore  be 
corrected  by  motion  under  this  section.— 
Estate  of  Nelson,  128  Cal.  242,  244,  60  Pac 
772. 

268.     Construction  of  section— In  general. 

— There  is  no  apparent  difference  between 
an  amendment  "to"  pleading;  and  amend- 
ment "of"  pleading;,  and  if  it  is  proper  to 
say  that  both  expressions  are  used  in  this 
section,  context  shows  that  they  are  pre- 
cisely same  thing;,  so  far  as  concerns  at- 
tempted distinction.  —  Giddingrs  v.  The  '76 
Land  &  Water  Co.,  109  CaL  116,  121,  41 
Pac.  788. 
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Same— Same— Net  trolng;  to  merits 
of  case. — Clerical  mistake  and  one  which 
does  not  go  to  merits  of  case  may  be  cor- 
rected at  any  time  by  order  of  court,  in 
furtherance  of  justice. — Fallon  v.  Brittan. 
84  Cal.  511,  513,  24  Pac.  381;  Egan  v.  Egran. 
90  Cal.  15,  21,  27  Pac.  22;  O'Brien  v.  O'Brien, 
124   Cal.  422,   426,  57  Pac.  226. 


270.  Same— Same— Upon  any  competent 
legal  evidence. — Court  may  amend  its  rec- 
ord upon  any  competent  legal  evidence- 
Kaufman  v.  Shain,  111  Cal.  16,  22,  52  Am. 
St.  Rep.  139,  43  Pac.  393. 


271.  Same— Same— Where 
alahes  data  by  which  to  amend. — Court, 
while  it  has  physical  control  of  Its  records, 
may  amend  its  Judgments  or  orders,  where 
record  furnishes  data  by  which  to  amend, 
especially  where  necessity  for  amendment 
is  apparent  of  record. — Bostwick  v.  McEvoy, 
62  Cal.  496,  502;  Dickey  v.  Gibson.  113  Cal 
26,  34,  54  Am.  St.  Rep.  321,  45  Pac  16; 
Scamman  v.  Bonslett,  118  Cal.  93,  97,  62  Am. 
St.  Rep.  226,  60  Pao.  272. 
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272.  Correction  of  Judgment— Accident 
in  entering:  judgment— Against  two  defend- 
ants Instead  of  one,  if  not  corrected  before 
motion  to  set  aside  is  made,  may  be  cor- 
rected by  amendment  In  discretion  of  oourt. 
— Lewis  v.  RIgney,  21  Cal.  268,  273. 

373,  Same— Amendment  to  conform  with 
judgment  actually  rendered. — Court  has 
power  to  amend  its  Judgment  of  record  so 
as  to  make  it  conform  with  judgment  pro- 
nounced by  court — Canadian  ft  A.  M.  &  T. 
Co.  v.  Clarita  LAI.  Co.,  140  Cal.  672,  676, 
74  Pac.  301. 

Amendment  to  judgment,  see  notes  12  Am. 
Dec.  361,  354;  note  62  Am.  St.  Rep.  283,  234. 

274.  Same— Same — Immateriality  of  min- 
ute entry. — Judgment  entered  by  clerk, 
which  was  not  judgment  ordered  by  court, 
may  be  amended  so  as  to  make  It  conform 
with  order  and  judgment  actually  made 
and  rendered;  and  minute  entry  directing 
that  "findings  and  decree  be  drawn  in 
favor  of  the  defendants"  Is  entirely  im- 
material, as  It  does  not  constitute  decision 
of  court. — Canadian  A  American  Mortgage 
&  T.  Co.  v.  Clarita  Land  &  Investment  Co., 
140  Cal.  672,  677,  74  Pac.  301. 

275.  Same— -Same— Power       of      court. — 

Court  always  has  power  to  make  its  judg- 
ment conform  to  its  decision.  Hence,  if, 
after '  making  and  filing  of  findings  and 
decisions,  it  enters  judgment  which  does 
not  comply  with  decision,  in  failing  to  di- 
rect sale  of  certain  stock,  it  may  after- 
wards, without  notice,  direct  an  amended 
judgment  to  be  entered  decreeing  such  sale 
in  accordance  with  decision. — Homeseekers 
L.  Assoc,  v.  Gleeson,  138  Cal.  812,  314,  65 
Pac.   617. 


426,  67  Pac.  225;  Canadian  ft  American 
Mortgage  &  T.  Co.  v.  Clarita  Land  &  In- 
vestment Co.,  140  Cal.  672,  676,  74  Pac.  801. 


376,  Same— Same— Purpose  of  allowing 
amendment. — Amendment  to  judgments  can 
only  be  allowed  for  purpose  of  making 
record  conform  to  truth  not  for  purpose 
of  revising  and  changing  judgment. — Scam- 
man  v.  Bonslett,  118  Cal.  93,  98,  62  Am.  St. 
Rep.  226,  50  Pac.  272. 

277.  Same— Burden  of  proof  la  upon 
moving  party. — In  proceeding  after  judg- 
ment to  correct  alleged  mistake  as  to  date 
of  entry  of  judgment  burden  of  proof  Is 
upon  moving  party,  who  must  fall  if  he 
does  not  make  out  case. — Menzies  v.  Wat- 
son, 105  Cal.  109,  118,  88  Pac.  641. 

278.  Same  Can  not  include  what  provi- 
sions.— In  absence  of  express  authority  so 
to  do,  no  court  can  amend  Its  judgments  so 
as  to  include  In  them  provisions  which  it 
could  not  have  inserted  on  date  of  original 
entry. — Scamman  v.  Bonslett,  118  Cal.  93, 
98,  62  Am.   St.  Rep.  226,  50  Pac   272. 

270.  Same— Failure  off  clerk  to  enter 
Judgment  an  pronounced* — Where  clerk 
fails  to  enter  judgment  as  it  was  pro- 
nounced, court  has  always  power  to  cor- 
rect matter  and  order  proper  entry  to  be 
made. — Egan  v.  Egan,  90  Cal.  15.  21,  27 
Pac.    22;    O'Brien   v.   O'Brien,   124   Cal.    422. 


280.  Same— Judgment  la  void  If  different 
relief  la  granted. — If  amendment  is  made 
to  judgment  or  decree  in  matter  of  sub- 
stance whereby  it  is  made  to  grant  relief 
different  from  that  granted  when  it  was 
rendered,  It  is  absolutely  void  as  against 
party  having  no  notice  of  application  to 
thus  amend  It. — Scamman  v.  Bonslett,  118 
Cal.  93,  99,  62  Am.  St.  Rep.  226,  50  Pac.  272. 


281.  Same— Mere  afterthought  not  al- 
lowable as  amendment. — If  proposed  addi- 
tion to  judgment  is  mere  afterthought  and 
forms  no  part  of  judgment  as  originally 
intended  and  pronounced,  it  can  not  be 
brought  in  by  way  of  amendment. — Scam- 
man v.  Bonslett,  118  Cal.  93,  98,  62  Am.  St. 
Rep.  226,   60   Pac.  272. 

282.  Same— Mistake  an  to  Initials  of  de- 
fendant's name. — If  "Mrs.  M.  Qulnn"  Is 
named  as  defendant  In  suit,  and  is  served 
with  summons,  and  suffers  default,  but  by* 
clerical  misprision,  decree  •  Is  entered 
against  "Mrs.  A.  M.  Qulnn"  instead  of  "Mrs. 
M.  Qulnn,"  the  error  may  be  corrected  at 
any  time  by  court,  and  Its  power  to  do  so 
is  not  affected  by  fact  of  appeal  taken  in 
name  of  misnamed  defendant. — Fay  v.  Stu- 
benrauch,  141  Cal.  673,  674,  575,  76  Pac. 
174.  See  Nisbet  v.  Clio  Mln.  Co.,  2  Cal.  App. 
436,  83  Pac.  1077. 

283.  Same— Motion  for,  must  be  made 
within  six  months  Exception. — Where  in- 
spection of  record  does  not  show  error 
thereof,  and  resort  must  be  had  to  evidence 
aliunde,  courts  will  require  notice  to  be 
given,  of  motion  to  amend  judgment,  to 
parties  to  be  affected  thereby,  and  motion 
for  amendment  of  judgment,  in  such  case, 
must,  under  this  section,  be  made  within 
six  months,  except  in  cases  where  personal 
service  of  summons  has  not  been  had,  in 
which  case  court  may  grant  relief  within 
one  year  after  judgment. — Scamman  v. 
Bonslett,  118  Cal.  93,  97,  62  Am.  8\.  Rep. 
226,  50  Pac.  272. 

284.  Sane— Nunc  pro  tunc — Court  may, 
at  any  time,  render  or  amend  judgment 
nunc  pro  tunc;  but  Its  power  is  confined 
to  cases  where  record  discloses  that  entry 
on  minutes  does  not  correctly  give  what 
was  judgment  of  court. — Morrison  v.  Dap- 
man,  3  Cal.  255,  266. 

285.  Same— Same— Supreme  court  will 
direct*  what. — Clerk's  neglect  to  enter  judg- 
ment when  he  aught  to  enter  it,  can  not 
be  permitted  to  have  injurious  conse- 
quences. If  he  neglects  to  enter  it  for 
nearly  two  years  after  its  rendition,  su- 
preme court  will  direct  superior  court  to 
cause  judgment  to  be  entered  nunc  pro 
tunc  as  of  time  it  should  have  been  en- 
tered.— Cutting  P.  P.  Co.  v.  Canty,  141  Cal. 
692,  699;  75  Pac.  664. 
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2S6.     Same— Same— Wkei  record  dladoaea 

error* — As  courts  have  power  to  correct 
clerical  errors,  it  may  enter  judgment  nunc 
pro  tunc  when  record  discloses  error. — 
Swain  v.  Naglee,  19  Cal.  127. 

287.  Same— Same— When  record  doea  not 
disclose  error. — Judge  at  chambers  can  not 
properly  empower  and  direct  clerk  to  enter 
in  minutes  nunc  pro  tunc  order  alleged  to 
have  been  made  in  open  court  where  it 
was  not  discoverable  from  record  whether 
such  order  was  made  either  at  chambers  by 
judge,  or  at  any  time  by  court. — Hegeler 
v.  Henckell,  27  Cal.  491,  493. 


288.  Same  Presumption  la  avpport  of 
judipnent. — If  any  matters  could  have  been 
presented  to  court  below  which  would 
have  authorised  so-called  amended  judg- 
ment, K  must  be  presumed,  on  appeal,  in 
support  of  such  judgment,  that  such  mat- 
ters were  so  presented  and  that  judgment 
was  rendered  in  accordance  therewith. — 
Canadian  &  American  Mortgage  &  T.  Co.  v. 
Clarita  Land  &  Investment  Co.,  140  Cal.  672, 
•676,   74   Pac.   301. 

289.  Same— Time     for.    and     effect    of. — 

Court  has  right  to  correct  clerical  errors 
in  its  judgment,  where  it  can  be  done  from 
record,  and  this  may  be  done  after  an  ap- 
peal and  an  affirmance  of  judgment.  Such 
correction  does  not  operate  to  extend  time 
for  taking  an  appeal  from  decree. — Fallon 
v.  Brittan,   84  Cal.   611,  513,  24  Pac.   381. 

200.  Same— What  doea  not  ahow  that 
mistake  la  not  clerical  error* — Fact  that 
judgment  is  signed  by  judge  does  not  show 
that  mistake  is  not  clerical  error. — Bem- 
merly  v.  Woodward,  124  Cal.  568,  576,  57 
Pac.  561. 

201.  'Same — Waat  must  be  established. — 
To  entitle  party  to  order  amending  judg- 
ment, order  or  decree,  he  must  establish 
that  entry,  as  made,  does  not  conform  to 
what  court  ordered. — First  Nat.-  Bank  v. 
Dusy,  110  Cal.  69,  75,  42  Pac.  476. 

202.  Same— What  relief  la  not  obtainable. 

— Party  can  not,  under  form  of  motion  to 
amend"  judgment,  obtain  relief  which,  if 
proper  to  be  granted,  under  any  circum- 
stances, should  have  been  sought  through 
motion  for  new  trial. — Egan  v.  Egan,  90 
Cal.    15.   21,   27  Pac.   22. 

203.  Judicial  error— Can  be  remedied 
through  motion  for  new  trial*  or  on  appeal 
only. — Egan  v.  Egan,  90  Cal.  15,  21,  27  Pac. 
22;  O'Brien  v.  O'Brien,  124  Cal.  422,  426,  67 
Pac.  225;  Canadian  A  American  Mortgage 
&  T.  Co.  v.  Clarita  Land  A  Investment  Co., 
140  Cal.   672,   676,   74   Pac.   301. 

204.  Can  not  be  remedied  by  judgment 
nunc  pro  tunc. — Object  of  entering  judg- 
ments and  decrees  as  of  some  previous  date 
is  to  supply  matters  of  evidence  and  to 
rectify  clerical  misprision,  but  not  to  en- 
able court  to  correct  judicial  errors. — In 
matter  of  Potter,  141  Cal.  424,  426,  75  Pac. 
850. 


295.  If  court  has  not  rendered  judgment 
that  it  might  or  should  have  rendered,  or 
if  it  has  rendered  an  imperfect  or  improper 
judgment,  it  has  no  power  to  Temedy  such 
error  by  ordering  amendment  nunc  pro 
tunc  of  proper  judgment. — In  matter  of 
Potter,    141   Cal.   424,   426,   75   Pac.   850. 


206.  Same-— Same— So  aa  to  Include 
ted  eoota. — If  court  advisedly  omits  coats 
on  entering  judgment,  it  cannot  afterwards 
remedy  error  by  ordering  amendment  nunc 
pro  tunc,  so  as  to  include  costs. — In  matter 
of  Potter,  141  Cal.  424,  427.  75  Pac.   850. 


Same  New  order  of  aale  unauthor- 
laed,  when. — Court  has  no  power,  after  en- 
try of  judgment,  to  make  new  order 
directing  sale  of  other  property  than  that 
embraced  in  original  order  and  judgment 
entered  thereon. — First  Nat.  Bank  v.  Dusy. 
110  Cal.   69,   75,  42  Pac.   476. 

208.  Same— No  power  of  correction  after 
entry  of  judgment. — Court  has  no  power, 
after  entry  of  judgment,  to  correct  judicial 
omissions  or  mistakes. — First  Nat.  Bank 
v.  Dusy,  110  Cal.  69,  75,  42  Pac.  476. 


Same — What      la     Judicial 

Where  judgment  has  been  entered  by  clerk, 
exactly  as  court  ordered  it  to  be  entered, 
there  is  no  mistake  or  misprision  of  clerk, 
and  if  there  is  any  error  committed  in  ren- 
dering judgment,  it  is  judicial  error,  which 
can  be  remedied  only  by  appeal  or  on  mo- 
tion for  new  trial.  It  cannot%  be  changed 
on  mere  motion  a  year  and  a  half  after  It 
has  been  entered. — Byrne  v.  Hoag,  116  Cal. 
1,  5,  47  Pac.  775. 

300.  Same— What  la  not  mere  clerical 
mistake,  and  not  amendable.— Where  eject- 
ment suit  was  brought  against  person,  who 
afterwards  died,  and  judgment  was  entered 
by  clerk  against  administrator  substituted 
for  deceased  plaintiff,  and  blank  was  left 
in  such  judgment  for  costs  against  plain- 
tiff personally,  such  judgment  can  not. 
nearly  eight  years  afterward,  be  amended 
by  record  as  mere  clerical  mistake  or  mis- 
prision so  as  to  make  judgment  for  costs 
chargeable  against  estate.  Where  there  Is 
no  record  evidence  to  show  that  judgment 
was  different  from  one  entered,  latter  must 
stand  as  judgment  until  reversed. — Leon  is 
v.  Lefflngwell,  126  Cal.  869,  871,  372,  58  Pac. 
940. 

801.  Motion  under  above  section— Is  usu- 
ally   made    and    determined    on    aflaavlta 

alone,  as  is  authorized  by  section  2009,  post. 
— Guardianship  of  Van  Loan,  142  Cal.  423. 
426,  sub  nom.  In  re  Van  Loan.  76  Pac.  37. 

S02.  Order  inadvertently  entered— Sus- 
taining demurrer,  etc. — Where  an  order  is 
inadvertently  entered  sustaining  a  demur- 
rer to  a  complaint  as  to  certain  causes  of 
action  and  overruling  it  as  to  others,  the 
court  has  power  to  direct  the  entry  of  a 
corrected  order  sustaining  the  demurrer  as 
to  each   of  the  alleged  causes   of  action. — 
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Des  Granges  T.  Crall,  27  Cal.  App.  313,  149 
Pac.  777. 

80S.  Order  for  service  by  publication— 
Section  027,  poet. — An  order  for  service  by 
publication  may  be  set  aside  for  inadvert- 
ence, mistake,  or  fraud  in  its  procurement, 
but  not  otherwise,  not  even  as  an  ex  parte 
order  made  out  of  court  under  section  937, 
post. — Klokke  Inv.  Co.  v.  Superior  Court, 
39  Cal.  App.  717,  179  Pac.  728. 

304.  Record  of  court  below— Can  not  bo 
altered  or  amended  by  proof  made  In  su- 
preme court. — If  it  is  incorrect,  that  must 
be  made  to  appear  by  proper  evidence  to 
court  below,  which  has  power  to  alter  it 
so  as  to  make  it  speak  truth. — Boyd  v. 
Burrel,'60  Cal.   280,  284. 

30ft.     Vacation   of   Judgment— In   general. 

— The  rule  that  a  motion  to  vacate  a  judg- 
ment can  not  be  niade  after  the  lapse  of 
six  months  from  its  entry  applies  to  a 
judgment  actually  rendered  by  the  court, 
and  not  to  one  which  was  not  so  rendered, 
and  where  the  judgment  as  entered  is  es- 
sentially different  and  distinct  from  the 
judgment  rendered  by  the  court,  it  may  be 
vacated  at  any  time,  as  wholly  unauthor- 
ised.— City  and  County  of  San  Francisco  ▼. 
Brown,   153  Cal.  647,  96  Pac.  281. 

804.  Waiver  of  error  of  court— Overrul- 
ing demurrer  Improperly. — Where  defend- 
ant demurred  to  the  first  amended  com- 
plaint on  the  ground  of  uncertainty,  and 
such  demurrer  was  overruled,  and  the  plain- 
tiff, with  leave  of  court,  filed  a  second 
amended  complaint,  to  which  no  demurrer 
was  taken,  on  appeal,  the  court  held  that 
"defendant  by  failing  to  specially  demur 
to  the  second  amended  complaint  waived 
the  objection  of  uncertainty." — Marsh  v. 
Lapp,  180  Cal.  231,   180  Pac.   533. 

807.  Same— Editorial  note. — The  above 
decision  appears  to  have  carried  the  doc- 
trine of  waiver  far  beyond  its  proper  scope. 
The  court  had  already  held  that  the  Issues 
were  tried  on  the  second  amended  com- 
plaint, in  effect  holding  the  amended  com- 
plaint and  the  original  complaint  were 
functus  officio.  What  more  is  or  could  be 
required?  Does  the  learned  justice  who 
wrote  the  opinion  wish  to  convey  the  idea 
that  if  the  defendant  had  raised  the  ques- 
tion of  the  uncertainty  of  the  second 
amended  complaint  there  would  have  been 
no  waiver  of  the  error  of  the  court  in  Im- 
properly overrruling  the  demurrer  to  the 
first  amended  complaint  Hardly!  Yet  that 
Is  exactly  what  must  be  inferred.  There 
was  no  demurrer  to  the  second  amended 
complaint  on  the  ground  of  uncertainty. 
For  all  we  can  gather  from  the  report  of 
the  case,  the  plaintiff  filed  his  second 
amended  complaint  expressly  to  cure  the 
defect  of  uncertainty  and  succeeded.  The 
effect  was  as  though  the  court  had  sus- 
tained the  demurrer.  The  error  of  the 
court    was    thus    cured.      It    was    just    as 


though  there  never  had  been  an  error.  It 
was  a  dead  issue.  Can  a  dead  issue  be 
waived? 

VIII.     DIRECT   AND   COLLATERAL   AT- 
TACK. 

Aa  to  collateral  attack  on  judgments,  see, 

ante,  §  416  and  note.  * 

As  to  Judgment  not  subject  to  collateral 
impeachment,  see  note  8  L.  R.  A.  268,   270. 


908.  Collateral  attack— What  la,  and 
when  so  regarded. — Where  judgment  was 
entered  by  default,  after  service  of  sum- 
mons by  publication,  and  motion  is  made 
six  years  after  entry  thereof  to  set  such 
judgment  aside,  the  attack,  while  in  one 
sense  it  may  be  said  to  be  direct,  is,  in 
technical  sense,  regarded  as  collateral, 
that  is,  It  is  proceeding  aside  from  or  out- 
side of  regular  proceedings  in  case. — People 
v.  Norris,  144  Cal.  422,  424,  77  Pac.  998. 

809.  Direct  attack  upon  Judgment— For 
fraud. — Attack  upon  judgment,  on  ground 
that  it  was  procured  by  fraud,  is  direct 
attack,  since  establishment  of  fraud  shows 
that  no  judgment  has  been  rendered.  The 
fraud,  however,  from  which  said  relief  may 
be  given  does  not  include  judgment  irregu- 
larly obtained  upon  fraudulent  claim,  or 
by  false  testimony,  but  is  limited  to  fraud 
in  procuring  judgment. — Parsons  v.  Weis, 
144  CaL  410,  415,  77  Pac.  1007. 

310.  Action  to  quiet  title  and  to  set  aside 
former  judgment  in  favor  of  defendant 
quieting  his  title  against  plaintiff,  if 
founded  upon  grounds  of  fraud  in  its  pro- 
curement, is  direct  attack  upon  former 
judgment. — Parsons  v.  Weis,  144  Cal.  410, 
415,   418,  17   Pac.   1007. 

811.  Same— Motion  In  court  which  ren- 
dered Judgment,  to  aet  It  aside. — Motion  to 
set  aside  judgment  In  court  which  ren- 
dered it  is  direct  and  not  collateral  attack. 
—People  v.  Mullan,  65  Cal.  396,  397,  4  Pac. 
848. 


812.     Same— Motion  to  aet  aside  Judgment* 

— Motion  to  set  aside  judgment  is  direct 
and  not  collateral  attack  on  such  judg- 
ment; hence  errors,  which  might  be  sub- 
ject of  review  on  appeal  therefrom,  may  be 
considered. — People  v.  Greene,  74  Cal.  400, 
403,  5  Am.  St.  Rep.  448,  16  Pac.  197. 

818.  Same— On  ground  that  there  was  no 
Jurisdiction. — Motion  to  set  aside  judgment, 
upon  ground  that  it  appears  upon  face  of 
judgment  record  that  court  had  no  Jurisdic- 
tion of  person  of  defendant,  is  direct  attack 
upon  judgment,  and  is  not  barred  by  mere 
lapse  of  time. — Rue  v.  Qulnn,  137  Cal.  651, 
654,   66   Pac.   216,  70   Pac.   732. 

814.  What  attack,  though  not  collateral, 
la  always  Indirect. — When  action  Is  brought 
in  court  of  equity  to  set  aside  judgment  at 
law,  attack  although  not  collateral  Is  al- 
ways indirect. — Le  Mesnager  y.  Varied  144 
Cal.  463,  467,  77  Pac.  988. 
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IPt.II, 


IX.      DIVORCE    MATTERS  —  ANNULMENT 
OF    MARRIAGE— MAINTENANCE. 

No  affidavit  of  merits  la  required  to  set 
•aide  decree  of  divorce. — See  par.  96,  this 
note. 

Validity  of  decree  of  divorce  obtained  on 
publication  or  aervlce  out  of  atate  where 
defendant  did  not  appear. — See  note  9 
L.  R  A.  821. 


315.     Construction      of     aectlon  —  Abrupt 
proceeding*    in    transfer    of    cause— Costs. — 

While  various  departments  of  superior 
court  of  San  Francisco  constitute,  theoreti- 
cally, one  court,  still,  practically  for  pur- 
pose of  trial  of  cases,  they  are  distinct,  as 
are  other  superior  courts;  and  to  transfer 
case  from  one  department  to  another,  and 
try  it  on  same  day,  without  any  notice 
whatever  to  opposite  party,  is  very  abrupt 
proceeding:,  from  which,  in  a  divorce  case 
at  least,  it  is  not  improper  to  relieve  absent 
party  upon  his  motion  to  set  aside  proceed- 
ings; and  an  order  setting  them  aside  is 
not  erroneous  because  no  costs  are  imposed 
on  moving  party.  This  section  no  longer 
requires  payment  of  costs  as  condition  of 
such  relief. — Cottrell  t.  Cottrell,  83  Cal.  457, 
459,  23  Pac.  531. 

31G.  Same — Death  of  plaintiff. — Where 
wife  brings  action  of  divorce  to  change 
her  personal  status  in,  her  relations  toward 
defendant,  her  husband,  it  is  evident  that, 
upon  her  death,  there  is  no  personal  status 
which  judgment  can  change.  Hence,  this 
section  has  no  application  to  case  in  which, 
by  death  of  plaintiff,  action  has  abated  and 
all  opportunity  of  controverting  its  merits 
has  been  removed. — Kirschner  v.  Dietrich, 
110  Cal.   502,   604,  42  Pac.   1064. 

317.  Same  — Nature  of  remedy— Addi- 
tional fees. — If  wife  has  good  cause  for 
making  motion  to  vacate  divorce,  or  claims 
in  good  faith  to  have  cause  to  have  judg- 
ment vacated  (and  it  will  be  assumed  that 
she  did),  her  application  to  set  it  aside  Is 
of  same  nature  as  motion  for  new  trial  or 
appeal.  It  is  direct  attack  upon  judgment 
in  an  action  which  it  will  be  presumed 
was  in  some  particular  prejudicial  to  her, 
and  to  enable  her  to  prosecute  her  motion 
to  vacate  it  under  this  section,  court  is  em- 
powered to  grant  her  additional  fees. — 
Grannis  v.  Superior  Court,  143  Cal.  630,  633, 
77  Pac.  647. 

818.     Same — Remedy  under  tbls  aectlon. — 

In  divorce  case,  as  in  any  other,  where  de- 
fendant makes  default,  and  suffers  judg- 
ment upon  mere  ex  parte  showing,  his 
remedy,  in  seeking  relief  from  such  judg- 
ment, is  under  this  section,  and  not  by  mo- 
tion for  new  trial. — Foley  ▼.  Foley,  120 
Cal.  33,  37,  63  Am.  St  Rep.  147,  52  Pac  122. 
310.  Same— Wltk  aectlon  137,  ante,  and 
aectlon  1040,  poat.— Section  187.  ante,  which 
provides  that,  "during  pendency  of  such 
action,"  court  may  require  husband  to  pay 
any    money    necessary    to    enable    wife    to 
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prosecute  her  action,  and  section  1049,  post, 
declaring  that  action  is  deemed  to  be  pend- 
ing until  time  for  appeal  has  passed,  art 
applicable,  both  in  letter  and  spirit,  to  pro* 
ceedings  to  vacate  a  judgment  under  this 
section. — Grannis  v.  Superior  Court,  143  CaL 
630,  633,  77  Pac.  647. 

820.  Decree  In  divorce— Can'  not  be 
amended  on  motion  where  jurisdiction  baa 
been  lost. — In  divorce  case,  where  question 
of  alimony  is  at  issue  and  there  Is  no  find- 
ing upon  question  and  decree  is  silent  upon 
subject,  court  after  entry  of  judgment  has 
no  further  jurisdiction  over  parties  or  sub- 
ject-matter, and  appearance  of  defendant 
in  subsequent  matter  on  motion  for  perma- 
nent alimony  does  not  have  effect  of  re- 
opening judgment  or  authorizing  its  amend- 
ment by  motion. — O'Brien  ▼.  O'Brien,  124 
Cal.  422,  427,  57  Pac  226. 

321.  Same — Can  not  bo  vacated,  except 
by  wbat  proceedings. — After  court  has  ren- 
dered Judgment  in  favor  of  plaintiff  upon 
issue  presented  in  action  for  divorce,  and 
such  judgment  has  been  entered  in  records 
of  court,  it  can  not  be  vacated  or  set  aside 
except  by  such  proceedings  as  would  auth- 
orize court  to  vacate  or  set  aside  a  judg- 
ment in  any  other  action. — Storke  v.  Storke, 
116  Cal.  47,  51,  47  Pac.  869,  48  Pac.  121. 

322.  Same— Court  baa  no  power  to  modify 
decree  as  to  child's  custody,  niter  subsequent 
adoption  proceeding. — Adoption  proceeding 
of  child,  subsequent  to  decree  of  divorce, 
deprives  superior  court  of  jurisdiction  to 
modify  decree  relating  to  child's  custody. 
—Younger  v.  Younger,  106  Cal.  377,  879,  39 
Pac.  779. 

323.  Same— Court  baa  no  power  to  set 
•side,  after  plaintiffs  death.— In  action  for 
divorce,  where  summons  has  been  served 
by  publication,  court  has  no  power  to  set 
aside  judgment  of  divorce  entered  in  such 
action,   after  plaintiffs   death,   in   order   to 

allow  defendant  to  answer  on  its  merits. 

Kirschner  v.  Dietrich,  110  Cal.  502.  504    42 
Pac.  1064. 

324.  Same— Judicial  error  cannot  be 
amended  on  motion.— -In  divorce  case,  where 
question  of  alimony  is  at  issue  and  court 
makes  no  finding  upon  this  Issue,  and  de- 
cree is  silent  upon  subject,  there  is  judicial 
error  which  can  be  remedied  only  by  appeal 
or  motion  for  new  trial,  as  every  material 
Issue  must  be  met  by  findings.  It  is  not 
mistake  or  misprision  of  clerk,  and  can  not 
be  amended  on  mere  motion. — O'Brien  v 
O'Brien,  124  Cal.  422,  426,  57  Pac  225. 

325.  Defanlt— IntercloeutoiT  decree— Mo- 
tion  to  open— Not  presumed  nnawer  filed 
wltb  motion,  under  the  provisions  of  the 
above  section  as  amended  in  1917.— Bailiff 
T.  Hildebrandt,  —  Cal.  App.  —  191  Pac.  42. 

320.  Denying  divorce  without  prejudice 
—Hearing  further  evidence  without  reopen. 
In*  cause— Abuse  of  discretion.— In  an  ac- 
tion for  a  divorce  where  the  cause  came  on 
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without  hearing:  and  plaintiff  failed  to  pro- 
duce sufficient  corroborative  proof  of  his 
testimony  the  court  made  a  finding:  and 
judgment  denying:  the  decree  sought;  but 
several  months  thereafter  plaintiff  appeared 
and  moved  to  set  aside  the  judgment  under 
the  provisions  of  the  above  section  on  the 
ground,  as  stated  in  his  notice  of  motion, 
"said  judgment  was  taken  against  the  plain- 
tin!  to  his  surprise/'  and  on  hearing  of  the 
motion  plaintiff  offered  in  evidence  deposi- 
tion of  a  witness  taken  subsequent  to  the 
first  hearing  had  in  the  cause,  which  deposi- 
tion contains  sufficient  testimony  for  cor- 
roboration of  the  facts  testified  to  by  the 
plaintiff;  the  denial  of  the  motion  by  the 
trial  court  did  not  constitute  an  abuse  of 
discretion. — Archibald  v.  Archibald,  —  Cal. 
App.  — ,  192  Pac.  322. 

827.  Equity— Has  power  to  decree  annul- 
ment of  marriage. — Court  of  equity  has 
power  to  decree  an  annulment  of  marriage. 
— In  matter  of  Eichhoff,  101  Cal.  600,  601, 
86  Pac.  11. 

828.  Final  and  Interlocutory  decrees  of 
divorce— Effect  of,  accord  ins;   to   purport. — 

While  final  decree  of  divorce  entered  imme- 
diately after  trial  or  hearing  is  absolutely 
void,  in  so  far  as  it  purports  to  be  final, 
yet  decree  which  purports  to  be  final  judg- 
ment, though  void  as  such,  may  neverthe- 
less stand  as  valid  interlocutory  decree  if 
in  form  it  is  sufficient  therefor. — Claudius 
v.  Melvin.  146  Cal.  257,  259,  79  Pac.  897. 

83&.  Final  decree  of  divorce— Entered 
without     previous     Interlocutory     decree. — 

Since  legislation  of  1908  devesting  court  of 
power  to  enter  final  judgment  granting  di- 
vorce until  it  has  first  entered  interlocutory 
judgment,  declaring  party  entitled  to  di- 
vorce, and  Interval  of  one  year  has  passed 
thereafter  before  such  final  judgment,  final 
decree  of  divorce  entered  without  previous 
interlocutory  decree  is- wholly  void  as  final 
judgment  granting  an  immediate  divorce, 
and  it  is  within  power  of  superior  court, 
at  any  time,  on  motion  of  either  party,  or 
of  its  own  motion,  to  declare  it  null  in  so 
far  as  it  purports  to  be  of  such  effect;  but 
such  decree  may  be  vacated,  under  this  sec- 
tion, so  far  as  it  purports  to  award  an  ab- 
solute divorce  leaving  judgment,  In  so  far 
as  it  may  determine  that  plaintiff  is  en- 
titled to  divorce,  neither  modified  nor  af- 
fected by  order  vacating  such  decree;  and 
writ  of  prohibition  will  not  issue  to  prevent 
court  from  vacating  order  to  that  extent. 
— Grannis  v.  Superior  Court,  146  Cal.  245, 
247.  256,   257,  77  Pac.  891. 

880.  Harsh  decree  of  divorce— Should  bo 
vacated  upon  motion. — In  action  of  divorce 
judgment  by  default  on  ground  of  adultery 
of  wife,  which  awards  husband  four  minor 
children,  three  of  whom  are  girls,  oldest 
being  ot  age  of  eight  years,  is  harsh  judg- 
ment, and,  upon  motion  to  vacate  it,  court 
should  be  prompt  to  set  It  aside  and  allow 
the  defendant  to  answer  so  that  case  may 


be  heard  and  determined  on  its  merits.— 
Mulkey  v.  Mulkey,  100  Cal.  91,  92,  84  Pac. 
621. 

881.  In  absence  of  service  Court  should 
be  liberal  In  setting  aside  default  decrees 
In  divorce  salts. — Court  should  be  very  lib- 
eral In  granting  applications  to  set  aside 
defaults  in  divorce  actions  where  it  ap- 
pears at  all  probable  that  there  was  no 
service,  either  personal  or  by  publication. — 
McBlain  v.  McBlaln,  77  Cal.  507.  509,  20  Pac. 
61;  Cittrell  v.  Cottrell,  83  Cal.  457,  459,  23 
Pac.  581;  Mulkey  v.  Mulkey,  100  Cal.  91,  93, 
84  Pac.  621. 

882,  Interlocutory  decree  of  divorce  As 
to  object  and  the  lapse  of  one  year  before 
the  final  decree  can  be  entered,  is  to  give 
the  spouses  a  chance*  to  effect  a  reconcilia- 
tion, which  the  policy  of  the  law  favors. — 
Olson  v.  Superior  Court,  175  Cal.  250,  1 
A.  L.  R.  1589,  165  Pac.  706,  following  Barron 
V.  Barron,  7  Cal.  Unrep.  847,  96  Pac.  273. 
See  Cary  v.  Cary,  144  App.  Div.  (N.  T.)  846, 
129  N.  Y.  Supp.  444. 

888.  Same— Collusion. — After  .  the  time 
has  passed  within  which  the  court  has 
power  to  relieve  a  defendant  in  a  divorce 
case  from  the  effects  of  a  collusive  inter- 
locutory decree  of  divorce,  under  the  above 
section,  if  relief  is  sought  in  another  tri- 
bunal by  independent  action  it  must  make 
an  affirmative  showing  of  some  equitable 
consideration,  or  some  good  reason  in  sound 
public  policy,  why  the  marriage  relation 
should  be  preserved,  otherwise  the  general 
rule  will  prevail  that  courts  will  not  inter* 
fere  with  such  decrees. — Bancroft  v.  Ban- 
croft, 178  CaL  35$,  U  R.  A.  1918 A,  1029,  173 
Pac  679. 

384.  An  interlocutory  decree  is  only  sub- 
ject to  attack  in  the  divorce  proceeding 
itself  or  under  the  above  section,  and  after 
the  lapse  of  six  months  the  court  is  with- 
out jurisldictlon  to  set  it  aside  on  any  of 
the  grounds  set  forth  in  that  section. — Ban- 
croft v.  Bancroft,  178  Cal.  367,  173  Pac.  682. 

885.  Same— Same— Set  aside  on  appeal* 
only. — A  collusive  divorce  decree  will  not  be 
set  aside  by  a  court  of  equity,  or  otherwise 
than  by  appeal  or  by  motion  under  the 
above  section.  —  Lank  tree  v.  Lanktree,  42 
CaL  App.  648,  188  Pac  954. 

886;  Same— -Reconciliation  of  parties 
Vacating  final  decree*— In  a  case  where  an 
interlocutory  decree  of  divorce  was  granted 
on  the  application  of  the  wife  and  the 
parties  resumed  the  relation  of  husband 
and  wife,  and  thereafter  the  husband  sur- 
reptitiously made  application  to  the  court 
and  had  a  final  decree  of  divorce  entered, 
on  the  application  of  the  wife,  within  six 
months  thereafter,  the  final  decree  of  di- 
vorce was  annulled  and  set  aside  on  the 
ground  of  the  condonation  and  reconcilia- 
tion.— Olson  v.  Superior  Court,  175  Cal.  250, 
1  A.  L.  R.  1589,  165  Pac  706. 
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S37.  Judgment  ny  defaolt  —  Dissolving 
irrlaa-e. — If  default  judgment,  dissolving 
marriage,  is  taken  against  defendant,  who 
afterwards  moves  to  set  judgment  aside, 
and  his  motion  is  granted,  he  can  not  after- 
ward appeal  from  decree  of  divorce,  as 
there  is  then  no  existing  judgment  from 
which  appeal  can  be  taken.  Motion  to  de- 
termine appeal  will,  therefore,  be  granted 
without  any  consideration  of  error  which 
may  have  been  committed  by  court  In  set- 
ting judgment  aside. — Storke  v.  Storke,  111 
Cal.    514,    515,    44   Pac.    173. 

33H.  Same — Relief  under  section. — Where 
the  defendant  knew  of  the  entry  of  the 
judgment  at  or  about  the  time  It  was  made, 
she  should,  if  she  desired  to  contest  the 
action,  have  sought  relief  under  the  provi- 
sions of  this  section. — Crackel  v.  Crackel, 
17   Cal.   App.   603,   121  Pac.   295. 

339.  Motion  to  set  aside  decree  of  di- 
vorce—Made   after    expiration    of    year,    is 

not  within  the  time  required  by  the  provi- 
sions of  the  above  section,  and  the  trial 
court  can  not  entertain  the  motion  for  the 
reason  that  it  has  lost  Jurisdiction  of  the 
cause. — Gould  v.  Superior  Court,  —  Cal. 
App.  — ,  191  Pac.  66,  following  Byrne  v. 
Hoag.  11C  Cal.  1,  47  Pac.  776. 

340.  Same— 'Motion  made  In  time. — Where 
a  notice  of  motion  to  vacate  a  default  and 
set  aside  an  interlocutory  decree  of  divorce 
is  filed  and  served,  with  copies  of  the  pro- 
posed answer  and  of  affidavits  in  support 
of  the  motion,  and  date  of  the  motion  fixed 
within  the  six-month  period,  it  will  be 
presumed  that  the  motion  was  duly  made 
on  the  date  noticed,  although  the  record 
does  not  show  that  the  actual  motion  was 
made,  where  the  attorneys  appeared  and 
the  matter  was  continued  by  consent  to  a 
date  after  the  expiration  of  the  six  months. 
— Bettencourt  v.  Superior  Court,  32  Cal. 
App.  607,  163  Pac.  682. 

841.  Same  —  Same  —  Tardy  and  lnsnffl- 
dently  supported. — Where  the  motion  was 
not  made  until  a  few  days  before  the  ex- 
piration of  the  six-month  period,  and  was 
supported  only  by  an  affidavit  reciting  as 
a  reason  for  failure  to  file  an  appearance 
prior  to  default  the  absence  of  defendant's 
attorney,  and  his  neglect  to  procure  an  ex- 
tension of  time. — Farias  ▼.  Farias,  33  Cal. 
App.   237,  164  Pac.  818. 

342.  Order  made  after  expiration  of  slx- 
montli  period— Valid  when. — An  order  re- 
lieving appellants  from  failure  to  have  a 
bill  of  exceptions  engrossed  In  time,  though 
made  after  the  expiration  of  the  six- 
month  period,  is  valid  If  proceedings  were 
commenced  In  time. — Doyle  v.  Bradshaw, 
41  Cal.  App.  247,  183  Pac.  186. 

343.  And  where  no  appeal  was  taken 
from  the  order  It  is  conclusive  on  appeal 
from  the  judgment. — Doyle  ▼.  Bradshaw, 
41  Cal.  App.  247,  188  Pac.  186. 


344.  Permanent  maintenance— -Attacking 
decree  for. — Decree  for  permanent  main- 
tenance of  wife  and  child,  when  living  to- 
gether, may  be  modified  by  court,  but  modi- 
fled  decree  can  not  be  attacked  by  petition 
for  new  modification  thereof,  for  matters 
occurring  before  its  rendition,  on  mere  affi- 
davit which  shows  no  circumstance  of  mis- 
take, inadvertence,  surprise,  or  excusable 
neglect. — Smith  v.  Smith,  113  Cal.  268,  271, 
46  Pac.  832. 

345.  Power  to  vacate  decree  of  divorce 
Inside  of  six  months. — Authority  of  court 
to  vacate  judgment  of  divorce  on  mere 
motion  is  limited!,  by  this  section,  to  six 
months  after  its  entry.  Hence.  It  has  no 
power  to  vacate  it  on  motion  made  more 
than  nine  months  after  entry  of  Judgment. 
— Storke  v.  Storke,  116  CaL  47.  61,  47  Pac 
869,  48  Pac.  121. 


346.  Same — Same     Loan     of 

— Pending  decision  of  an  action  for  divorce, 
where  parties  enter  Into  stipulation  fixing 
their  property  rights,  but  court  declines  to 
incorporate  such  stipulation  In  judgment, 
court  has  no  jurisdiction,  under  this  sec- 
tion, upon  motion  made  more  than  six 
months  after  judgment  was  entered,  to 
order  judgment  to  be  amended  by  incorpo- 
rating such  stipulation  therein. — Bgan  v. 
Egan,  90  CaL  16,  19.  20,  27  Pac.  22. 

347.  Same— Same  —  Presnmptiom*. — Upon 
wife's  motion  to  vacate  decree  of  divorce, 
where  petition  states  that  she  obtained  an 
order  to  pay  for  services  of  attorneys  to 
assist  her  in  making  motion  to  vacate,  but 
does  not  state  grounds  of  her  motion,  nor 
facts  on  which  she  relied  for  support, 
everything  Is  presumed  In  favor  of  juris- 
diction of  court,  and  if  six  months  allowed 
by  this  section  has  not  elapsed,  It  will  be 
presumed,  what  possibly  may  be  true,  that 
she  attempted  to  make  motion  for  relief 
under  this  section. — Grannls  v.  Superior 
Court,  143  Cal.  630,  632,  77  Pac  647. 

348.  Same— Same— Right  to  present  mo- 
tion.— If  decree  of  divorce  In  favor  of  wife 
Is'  final,  after  passage  of  act  of  1903,  which 
requires  an  interlocutory  Judgment  and 
elapsing  of  one  year  before  final  judgment, 
and  she  makes  motion  to  vacate  such  final 
decree,  and  obtains  an  order  to  pay  for 
services  of  attorneys  to  assist  her  in  mak- 
ing motion  to  vacate,  and  such  motion  Is 
made  within  six  months  prescribed  by  this 
section,  she  has  right  to  present  such  mo- 
tion and  court  has  power  to  entertain  It. 
— Grannls  v.  Superior  Court,  148  Cal.  680. 
633,  77  Pac.  647. 


349.     Same  —  Same  —  Upon  what 

— Within  six  months  from  rendition  of  de- 
cree of  divorce,  trial  court  may  relieve 
party  against  whom  judgment  waa  ren- 
dered from  such  decree,  on  ground* of  mis- 
take, Inadvertence,  surprise  or  excusable 
neglect,  and  thus  displace  new  husband  or 
wife  who  has  been  taken  by  marriage  sub- 
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sequent  to  such  decree. — Deyoe  v.  Superior 
Court,  140  Cal.  476,  485,  78  Am.  St.  Rep.  73, 
74  Pac.  28. 

350.  Same  —  Procured  upon  substituted 
service. — Many  divorce  judgments  are  pro- 
cured upon  substituted  service  of  summons. 
In  such  cases,  court  may,  and  upon  proper 
showing  should,  allow  defendant  to  an- 
swer to  merits  within  one  year  after  rendi- 
tion of  such  decree;  and  such  permission 
would  vacate  decree  (Temple,  J.,  dis.  op.). 
— Estate  of  Wood,  137  Cal.  129,  139,  69  Pac. 
900;  Deyoe  v.  Superior  Court.  140  Cal.  476, 
485,  78  Am.  St.  Rep.  73.  74  Pac.  28. 

351.  Setting  aside  judgment  by  default 
In  divorce— -Affidavit  of  merits  Is  not  re- 
quired.— To  set  aside  judgment  by  default 
in  action  of  divorce,  no  affidavit  of  merits 
Is  required. — McBlain  v.  McBlain,  77  Cal. 
507,  609,  20  Pac.  61;  Cottrell  v.  Cottrell,  83 
Cal.  457,  459,  23  Pac.  531;  Mulkey  v.  Mulkey, 
100  Cal.  91.  92,  34  Pac.  621. 

352.  Same— Same — No  statutory  provi- 
sion.— Order  setting  aside  proceedings  in 
divorce  suit  Is  not  erroneous,  because  no 
affidavits  were  made  or  used;  and  there,  is 
no  statutory  provision  requiring  that  proof 
of  any  other  fact  shall  be  made  by  affidavit, 
nor  is  there  any  decision  of  this  court  to 
that  effect. — Cottrell  v.  Cottrell,  83  Cal. 
457,   459,    23   Pac.   531. 

353.  Same— Decree  as  to  children  may  be 
set  aside*  where  there  was  not  jurisdiction. 

— In  action  of  divorce,  where  summons  is 
served  by  publication,  but  defendant,  prior 
to  beginning  of  action,  had  left  state  with 
children-  of  marriage,  and  court  grants  de- 
cree, it  has  no  jurisdiction  to  provide 
therein  for  alimony  or  support  during  life, 
or  for  care,  custody,  or  control  of  children, 
if  they  are  in  foreign  jurisdiction,  and  judg- 
ment may  be  vacated  upon  defendant's  mo- 
tion without  reference  to  this  section. — De 
la  Montanya  v.  De  la  Montanya,  112  Cal. 
101.  117,  53  Am.  St.  Rep.  165,  32  L.  R.  A.  82, 
44  Pac.  345. 

354.  No  abuse  of  discretion—* In  denying 
motion    to    set    aside    judgment    by    default 

in  divorce  case,  where  evidence  adduced 
upon  such  application  is  conflicting. — Mor- 
ton v.  Morton,  117  Cal.  443,  446,  49  Pac. 
557. 

355.  Partly  vacating  decree— For  imme- 
diate divorce,  though  power  to  vacate  part 
as  Interlocutory  decree  la  lost. — Judgment 
which  cons£itutes  valid  interlocutory  de- 
cree of  divorce,  declaring  plaintiff  entitled 
to  divorce,  is  subject  to  be  vacated  by  pro- 
ceedings under  this  section,  but  where  time 
for  such  proceedings  has  expired,  and  no 
such  proceeding  to  vacate  it  has  been  In- 
stituted, court  thereupon  has  lost  all  power, 
by  any  proceeding  in  case  to  modify  or  va-. 
cate  judgment,  in  so  far  as  it  constitutes 
an  interlocutory  judgment,  though  it  may 
vacate  that  part  of  judgment  which  pur- 
ports to   be  decree  of  immediate  divorce. — 


Claudius  v.  Melvin,  146  Cal.  257,  260,  79 
Pac.  897. 

356.  Same— Valid  In  part  and  in  part 
▼old. — Judgment  of  divorce  may  be  In  part 
valid  and  in  part  void,  and,  unless  the  two 
portions  are  so  inseparably  connected  that 
one  part  can  not  be  declared  void  without 
vitiating  the  other,  rule  is  that  portion 
which  Is  not  in  excess  of  jurisdiction  may 
stand  and  remainder  be  considered  null. 
Hence,  where  entire  decree  of  divorce  em- 
braces   both    interlocutory    and    final    Judg- 

t 

ment,  and  they  are  simultaneously  entered, 
the  part  which  purports  to  grant  immediate 
divorce  is  void  if  at  that  time  year  from 
entry  of  interlocutory  judgment  has  not 
expired,  though  such  decree  may  constitute 
valid  interlocutory  judgment,  declaring 
plaintiff  entitled  to  divorce. — Claudius  v. 
Melvin,  146  Cal.  257,  259,  260,  79  Pac.  897. 

357.  Same— Whole  decree,  where  part  is 
valid. — Where  decree  of  divorce  has  been 
entered  and  is  invalid  as  decree  of  abso- 
lute divorce,  but  is  valid  as  interlocutory 
decree,  and  after  expiration  of  one  year  from 
entry  of  such  decree,  motion  is  made  to 
set  it  aside,  an  order  of  court  setting  aside 
whole  of  judgment  Is  itself  wholly  void,  in 
so  far  as  it  attempts  to*affect  that  part  of 
such  judgment  which  declares  plaintiff  en- 
titled to  divorce,  and  interlocutory  judg- 
ment remains  unaffected. — Claudius  v.  Mel- 
vin, 146  Cal.  257,  260,  79  Pac.  897. 

X.    EQUITABLE  RELIEF  AGAINST  JUDG- 
MENTS. 

See,  also,  Part  XV,  this  note. 

As  to  mistake,  see,  ante,  55  276-283  and 
notes. 

Power  of  equity  to  relieve  judgment  at 
law. — See  note  19  Am.  Dec.  603,  612. 

Relief  In  equity,  other  than  by  appellate 
proceedings,  against  judgments,  decrees, 
and  other  judicial  determinations. — See  note 
54  Am.  St.   Rep.   218-261. 

358.  Accident,  mistake,  or  fraud— In  gen- 
eral.— Party  against  whom  an  unjust  judg- 
ment has  been  obtained  through  accident, 
mistake,  or  fraud,  may,  in  <  certain  cases, 
maintain  an  equitable  action  to  set  aside, 
judgment. — Sullivan  v.  Lumsden,  118  Cal. 
664,  668,  50  Pac.  777.  See  Fox  v.  Town- 
send,  2  Cal.  App.  193,  83  Pac.  272;  Rauer's 
Law  &  Collection"  Co.  v.  Standley,  3  Cal. 
App.  44,  84  Pac.  214. 

See,  also,  Part  XV,  this  note. 

359.  Same— Cases  for  exercise  of  Juris- 
diction.— Courts  of  equity  have  jurisdiction, 
in  proper  cases,  which  are  not  very  numer- 
ous, to  set  aside  judgments  rendered  in 
other  actions  and  to  grant  new  trials  there- 
on; but  it  must  appear  with  reasonable  cer- 
tainty, at  least,  that  new  trial  will  result 
In  judgment  more  favorable  to  party  ask- 
ing it  than  judgment  sought  jto  be  set  aside. 
—Painter  v.  J.  B.  Painter  Co.,  138  Cal.  129, 
130,  65  Pac.  311. 
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360.  Same— Relief  against  decree  annul- 
ling marriage. — Plaintiffs  action  to  set  aside 
decree  annulling  marriage,  based  upon 
ground  of  fraud*  accident,  or  mistake,  must 
set  forth  equities  of  case — plaintiff  must 
not  only  aver  facts  constituting  his  case, 
but  if  they  are  denied,  prove  them.  Judg- 
ment-roll does  not  prove  want  of  service 
of  summons*  but  contrary, — Eichoff  v.  Elch- 
off.    107    Cal.    42,    47,    48    Am.    St.    Rep.    110, 

40  Pac.  24. 

• 

301.  Same— Relief  against  decree  of  dis- 
tribution and  discharge,  founded  upon  false 
testimony. — There  is  no  Jurisdiction  in  su- 
perior court  to  entertain,  after  a  decree  of 
distribution  and  discharge,  and  after  time 
specified  in  this  section,  a  petition  to  set 
aside  such  decree  for  fraud  or  because  court 
was  imposed  upon  by  false  testimony;  but, 
in  such  cases,  courts  of  equity  have  juris- 
diction to  effect  proper  relief;  and  if  it  be 
true  that,  by  means  of  false  testimony, 
court  was  imposed  upon  and  induced  to 
make  decree  which  it  would  not  otherwise 
have  made,  doubtless  court  of  equity  can 
charge  distributees  as  trustees. — In  matter 
of  Estate  of  Hudson,  63  Cal.   454,   457. 

362.  Same  —  Relief  against  deficiency 
Judgment. — RefusaJ  of  court  to  set  aside 
deficiency  judgment  on  motion  does  not 
estop  court  of  equity  from  granting  relief 
against  such  Judgment  upon  proper  show* 
ing. — Herd  v.  Tuohy,  133  Cal.  65,  63,  65 
Pac.  139. 

363.  Same  — Relief  against  fraudulent 
Judgment.  —  Fraudulent  conduct  of  plain- 
tiff's attorney  in  case  may. afford  sufficient 
ground  for  enjoining  Judgment  which  is  ob- 
tained by  means  of  such  fraud. — Thompson 
v.  Laughlin,  91  Cal.  313,  318,  27  Pac.  752. 

864.  Same  —  Same  —  Establishing  child- 
ren's right  to  property. — Equity  has  power 
to  grant  relief  against  fraudulent  Judgment, 
establishing  children's  right  to  property, 
even  as  against  parties  who  purchased  such 
property  from  widow  with  notice. — Hayden 
v.  Hayden,   46  Cal.   832,   340. 

365.  Same— Relief  against  Justice's  Judg- 
ment—Fraudulently altered* — If  Justice  of 
peace  enters  Judgment  according  to  law,  he 
lias  no  right  to  alter  it  afterwards  without 
notice  to  defendant,  so  as  to  make  it  an, 
illegal  or  improper  Judgment,  as  where  he 
makes  Judgment  against  one  who  is  not 
served  with  process,  and 'equity  has  Juris- 
diction to  vacate  Judgment  thus  altered.— 
Chester  v.  Miller,  13  CaL  658,  561. 

366.  Same  —  Same  —  Procured   by   fraud. 

— If  Justice's  Judgment  has  been  procured 
by  fraud,  and  Justice  grants  order  open- 
ing Judgment,  but  on  following  day,  with- 
out notice,  vacates  order,  his  action  in 
vacating  this  order  is  equivalent  to  denial 
of  motion,  and  as  there  is  no  appeal  to  su- 
perior court  from  this  order,  court  of  equity 
will  entertain*  Jurisdiction  to  give  relief 
against  Judgment. — Merriman  v.  Walton,  105 


Cal.  403,  408,  45  Am.  St.  Rep.  50,  30  L.  R.  A. 
786,  38  Pac.  1108. 

367.     Same  — Relief   against    mistake. — If 

mistake  in  matters  of  description  has  been 
made  by  commissioners  in  drafting  their 
report,  and  has  also  been  carried  into  final 
Judgmerit,  it  may  be  corrected  by  proceed- 
ings in  equity. — Sullivan  v.  Lumsden,  US 
Cal.  664,  669,  50  Pac.  777. 

868.  Same— Same  —  Correcting  decree  •* 
partition. — Same  rule  applies  to  mistakes, 
and  to  Judgments  and  decrees  in  partition, 
as  to  other  Judgments.  Final  Judgment  or 
decree  in  partition  is  not  more  exempt  from 
interference  in  controlling  power  of  court* 
of  equity  than  are  final  Judgments  and  de- 
crees in  other  cases.  Hence,  such  mistake 
of  facts,  or  such  accident  as  would  author- 
ize court  of  equity  in  enjoining  or  setting 
aside  an  ordinary  Judgment,  will  authorize 
it  to  set  aside  or  correct  Judgment  on  de- 
cree of  partition.  —  Sullivan  v.  Lumsden, 
118  Cal.  664,  669,  50  Pac.  777. 

860.     Same— Same— Nature   af    mistake.— 

Mistake  which  will  Justify  relief  in  equity 
may  also  be  mistake  of  court.  But  wher- 
ever it  may  be  found,  that  inadvertence  or 
mistake  is  held  as  ground  for  setting  aside 
Judgment,  it  will  be  noticed  that  it  is  not 
mistake  of  law,  or  inadvertent  conclusion 
as  to  what  law  is,  but  mistake  or  inad- 
vertence in  doing -something  not  intended  to- 
be  done. — Sullivan  v.  Lumsden,  118  Cal.  664^ 
669,  50  Pac.  777. 

370.     Same— Unjust  Judgment— No  want  of 

diligence. — Party  may  obtain  relief  against 
an  unjust  Judgment,  by  equitable  action  to 
set  it  aside,  and  where  no  want  of  diligence 
is  Imputable  to  him  in  seeking  relief. — 
Bibend  v.  Kreutz.  20  Cal.  109,  110,  115. 

871.  Equity   will   not   Intervene,   when. — 

Court  of  equity,  in  an  independent  proceed- 
ing, will  not  set  -aside  Judgment  of  another 
court  except  upon  very  clear  and  satisfac- 
tory showing. — Reay  v.  4>eadwell,  140  CaL 
412,  413,   73  Pac.  1078,  74  Pac.  352. 

872.  Same— Insufficient  showing  of  fraud. 

— Plaintiff  can  not  attack  settlement  and 
dismissal  of  action  upon  an  insufficient 
showing  of  fraud,  where  there  is  delay  of 
fourteen  years  in  asserting  facts. — Truett 
v.  Onderdonk,  120  Cal.  581,  589,  53  Pac.   26. 

373.  Same— Mere  naked  mistake  of   law, 

unattended  with  any  special  circumstances, 
such  as  misrepresentation,  undue  influence, 
or  misplaced  confidence,  constitutes  no 
ground  for  interposition  of  court  of  equity. 
— Goodenow  v.  Ewer,  16  Cal.  461,  471,  7e 
Am.  Dec.  640. 

374.  Same— No  allegations  of  fraudulent 
latent  or  mistake.- — Complaint  in  equity  to 
vacate  Judgment  at  law  does  not  authorise 
interposition  of  court  where  such  com- 
plaint contains  np  allegation  of  fraudulent 
intent,  nor  mistake  in  obtaining  of  judg- 
ment in  original  action. — Le  Mesnager  v. 
Variel,  144  Cal.  463,  464,  77  Pac.  938. 
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375.  Same— On  mere  ground  that  demand 
was  unconscionable* — Equity  Will  not  main- 
tain Jurisdiction  of  «ult  for  relief  against 
judgment  merely  on  ground  that  demand 
may  have  been  unconscionable,  and  that 
injustice  may  have  been  done,  provided  it 
was  competent  for  party  to  have  placed 
matter  before  court  in  original  action,  either 
upon  issues  joined  or  upon  motion  to  set 
aside  verdict  or  judgment. — Bde  ▼.  Hasen, 
«1  Cal.  360. 

376.  Same — Where  no  rights  of  Innocent 
parties  are  involved. — If  plaintiff  sues  man 
upon  claim  which  he  knows  to  be  false, 
and  obtains  order  for  publication  of  sum- 
mons, based  upon  ground  that  defendant 
has  departed  from  state,  and  can  not,  after 
due  diligence,  be  found  within  state,  and 
his  affidavit  is  in  itself  sufficient  to  justify 
fjnding  that  this  ground  exists,  and  judg- 
ment is  entered  upon  defendant's  default, 
after  publication  of  summons,  such  judg- 
ment ought  not  to  be  set  aside,  upon  ground 
that  it  was  fraudulently  obtained,  where  no 
rights  of  innocent  third  parties  are  in- 
volved; the  fraud  consisting  in  taking  de- 
fault judgment  upon  claim  made  in  bad 
faith  against  defendant,  who,  without  any 
fault  on  his  part,  is  prevented  from  inter- 
posing perfect  defense. — Dunlap  v.  Steere, 
92  Cal.  344,  350,  27  Am.  St.  Rep.  143,  16 
L.   R.    A.   361,    28   Pac.    563. 

377.  For  fraud— In  general.  —  Judgment 
taken  by  fraud,  without  notice  to  injured 
party,  is  absolutely  void.  Judgment  taken 
in  such  circumstances  Is  not  taken  through 
mistake,  inadvertence,  surprise,  or  excus- 
able neglect  within  meaning  of  this  section, 
and  party  against  whom  such  judgment  is 
taken  has  right  to  ordinary  action  to  have 
it  annulled  by  judgment  of  court  of  equity. 
—California  B.  S.  Co.  v.  Porter,  68  Cal.  369, 
372,  9  Pac.  313. 

As  to  opening  Judgment  as  fraudulent* 
see  note  14  Am.   Dec.  635,   636. 

378.  Same— Averment  of  facts  and  cir- 
cumstances.— In  action  to  set  aside  judg- 
ment aileged  to  have  been  procured  by 
fraud,  facts  and  circumstances  constituting 
alleged  fraud  must  be  averred.  It  Is  not 
sufficient  to  make  averment  in  general 
terms  that  judgment  was  fraudulent. — Cas- 
tle v.  Bader,  23  Cal.  75,  77,  78. 

379.  Same — Party  must  be  free  from  neg- 
ligence.— Equity  will  not  grant  relief  from 
judgment  obtained  by  fraud,  unless  party 
seeking  such  relief  has  been  free  from 
negligence.  If  judgment  has  been  brought 
about  through  carelessness  of  Injured  party, 
he  will  not  be  relieved  therefrom. — Cham- 
pion T.  Woods,  79  Cal.  17,  21,  12  Am.  St. 
Rep.  116,  21  Pac.  634. 

380.  Santa— Party  must  have  failed  to  ob- 
tain redress  at  law. — To  set  aside  judgment 
for  fraud,  party  must  have  failed  in  ob- 
taining redress  In  suit  at  law  by  fraud  of 
opposite  party,  and  inevitable  accident  or 
mistake  without  default,  either  of  party  or 


his    counsel. — Zellerbach    v.    Allenberg,    67 
CaL  296,  298,  7  Pac.  908. 


381.  Same— Protection  of  bona  tide  pur- 
chasers.— Equity  will  grant  relief  against 
fraudulent  judgment,  but  where  judgment 
does  not  appear  upon  face  of  Judgment- 
roll  to  be  invalid,  all  who  purchase  after 
it  was  entered,  in  good  faith,  and  for  valu- 
able consideration,  will  \>e  protected  by  it. 
— Hayden  v.  Hayden,   46   Cal.   332,   333,   342 


Same— What  must  be  shown  to  ob- 
tain    equitable     relief     against     judgment 
alleged  to  have  been  fraudulently  obtained 
it  must  be  averred  and   shown   that   there 
is     valid    defense     on     merits. — Eldred     v 
White,  102  Cal.  600,  604,  36  Pac.  944. 

383.  To  entitle  defendant  to  relief 
against  judgment  or  decree  on  ground  of 
fraud,  it  must  appear  that  he  had  good  . 
defense  on  its  merits,  and  that  such  de- 
fense has  been  lost  to  him  without  fault 
on  his  part. — Collins  v.  Scott,  100  Cal.  446, 
462,  34  Pac.  1085. 

884.  Fraud  must  be  extrinsic  to  merits 
of  case. — Equity  will  not  grant  relief 
against  fraudulent  judgments,  unless  fraud 
alleged  is  extrinsic  to  merits  of  case. — 
Steen  v.  March,  132  Cal.  616,  618,  64  Pac.  994. 

385.  Judgment  or  decree  of  court  of 
competent  jurisdiction  can  be  set  aside  in 
an  independent  equitable  proceeding  for 
fraud,  only  where  fraud  alleged  was  extrin- 
sic or  collateral  to  matter  which  was  tried 
and  determined  by  such  court. — Hanley  v. 
Hanley,    114   Cal.   690,   693,    46   Pac'  736. 

386.  Same— Decree  obtained  by  forged 
documents  or  perjured  testimony. — Plaintiff 
in  suit  in  equity  to  vacate  and  annul  final 
decree  in  another  action  between  same 
parties  on  ground  that  it  was  procured  by 
fraud,  is  not  entitled  to  decree  vacating 
and  annulling  decree  unless  fraud  is  extrin- 
sic or  collateral  to  questions  examined  and 
determined  in  action.  Decree  will  not  be 
vacated  merely  because  it  was  obtained  by 
forged  documents  or  perjured  testimony. 
Reason  of  this  rule  is  that  there  must  be 
an  end  of  litigation,  and  extrinsic  or  col- 
lateral fraud  means  such  acts  as  keeping 
non-successful  party  away  from  court  by 
false  promise  of  compromise,  or  purposely 
keeping  him  in  Ignorance  of  suit,  or  where 
attorney  fraudulently  pretends  to  represent 
party  and  connives  at  his  defeat,  or,  being 
regularly  employed,  directly  sells  out  his 
client's  interest. — Pico  v.  Cohn,  91  Cal.  129, 
133,  25  Am.  St.  Rep.  159,  IS  L  R.  A,  336, 
25   Pac.   970,    27  Pac.    537. 

As  to  relief  from  Judgments  obtained  by 
perjury,  see  note  25  Am.  St.  Rep.  165-174. 

387.  Same— Failure  of  party  to  Introduce 
evidence,  known  to  him  to  exist,  tending  to 
overthrow  his  case,  is  not  ground  for  suit 
to  set  aside  judgment.  It  is  not  fraud 
which  Is  extrinsic  or  collateral  to  matter 
examined  in  first  suit. — Estate  of  Griffith, 
84  Cal.  107,  113,  28  Pac.  628,  24  Pac.  381. 
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388.  Same— Fraud  la  matter  apoa  walca 
decree  wm  rendered. — Court  of  equity  will 
not  set  aside  or  annul  Judgment  for  fraud 
between  same  parties  rendered  by  court  of 
competent  jurisdiction,  unless  such  fraud  is 
extrinsic  or  collateral  to  matter  tried  by 
first  court.  Fraud  In  matter  upon  which 
decree  was  rendered  is  insufficient. — Fealey 
v.  Fealey,  104  Cal.*  354,  359,  43  Am.  St.  Rep. 
111.   38  Pac.   49. 

389.  Acts  for  which  court  of  equity  will, 
on  account  of  fraud,  set  aside  or  annul 
judgment  or  decree  between  same  parties, 
rendered  by  court  of  competent  jurisdiction, 
have  relation  to  fraud  extrinsic  or  col- 
lateral to  matter  tried  by  first  court,  and 
not  to  fraud  In  matter  upon  which  decree 
was  rendered. — Estate  of  Griffith,  84  Cal. 
107,   113,   23  Pac.  528,  24  Pac.   381. 

890.  Same— Must  have  beea  practised  la 
act  of  obtaining;  Judgment. — Where  judg- 
ment is  attacked  and  sought  to  be  set  aside 
for  fraud,  fraud  must  have  been  practised 
in  very  act  of  obtaining*  judgment,  or  else 
it  will  be  concluded  by  judgment  at  law, 
where  fraud  is  equally  defense  as  In  equity. 
— Zellerbach  v.  Allenberg,  67  Cal.  296,  298, 
7  Pac.   908. 

391.  Interference  of  equity — After  time 
within  which  motion  may  be  made  to  net 
aside  judgment. — After  time  within  which 
motion  may  be  made  to  set  aside  judg- 
ment has  expired,  and  no  laches  or  want  of 
diligence  is  Imputable  to  party  asking  re- 
lief, there  is  nothing  In  reason  or  propriety 
which  ought  to  prevent  interference  of 
equity. — Bibend  v.  Kreutz,  20  Cal.  109,  115. 
See  People  v.  Lafarge,  3  Cal.  130;  Carpen- 
tler  v.  Hart,  5  Cal.  406,  407;  Robb  v.  Robb. 
6  Cal.   21,   22;  Pico  v.  Carillo,   7  Cal.   30,  32. 

S92.     Same— Denial  of  motion,  effect  of. — 

Rule  under  which  court  of  equity  declines 
to  interfere  to  give  relief  against  judgment 
fraudulently  obtained  until  after  amplica- 
tion for  relief  has  been  made  to  court  in 
which  such  judgment  was  rendered,  has  no 
application  when  relief  has  been  sought 
and  denied  in  that  court.  Denial  of  that 
court  to  grant  relief  gives  to  court  of 
equity  same  authority  to  interfere  as  if 
other  court  were  powerless  to  render  aid. — 
Merriman  v.  Walton,  105  Cal.  403,  408,  45 
Am.  St.  Rep.  50,  30  L.  R.  A.  786,  38  Pac. 
1108. 

39S.     Same— Necessity  of  making  motion. 

— Party  against  whom  alleged  fraudulent 
judgment  has  been  obtained,  and  who  seeks 
to  have  it  set  aside  on  ground  of  fraud, 
should,  where  he  had  opportunity  to  do  so, 
show  that  he  had  made  motion  to  have  it 
set  aside  under  this  section;  otherwise,  it 
will  not  appear  that  he.  had  used  due  and 
proper  diligence  to  avoid  its  effect. — Chie- 
lovlch  v.  Krauss,  2  Cal.  Unrep.  643,  9  Pac. 
945,  946. 

394.     Same— Remedy  by  motion,  when  not 

exclunlvc. — Judgment,     not     taken     against 
corporation  through   its   "mistake,  inadver- 


tence, surprise,  or  excusable  neglect,"  but 
through  fraud  of  its  directors,  in  aid  of 
original  fraud  by  which  certain  notes  and 
mortgage  were  procured,  may  be  set  asidl 
under  this  section  either  before  or  after 
expiration  of  six  months,  on  ground  of 
fraud,  and  upon  proper  showing;  but  rem- 
edy by  motion  on  ground  of  fraud  is  not 
exclusive  of  remedy  by  regular  suit  in 
equity,  unless  such  remedy  by  motion  is 
perfectly  adequate. — Ex-Mission  L.  &  W. 
Co.  v.  Flash,  97  Cal.  610,  631,  633,  32  Pac.  600. 

895.  Same — Where  there  In  no  vrnnt  «f 
diligence. — When  time  within  which  motion 
may  be  made  to  vacate  judgment  by  default 
has  expired,  and  no  laches  or  want  of  dili- 
gence is  imputable  to  party  asking  for 
relief,  there  is  nothing  in  reason  or  pro- 
priety preventing  interference  of  equity. 
—Bibend  v.   Kreutz,   20  Cal.  109,   110,   114. 

896.  No  relief  for  mere  errors— Coni- 
mltted  In  rendition  of  judgment. — Court  ot 
equity  will  never  set  aside  judgment  for 
mere  error,  whether  of  law  or  fact,  com- 
mitted in  rendition  of  judgment. — Wicker- 
sham  v.  Comerford,  104  Cal.  494,  497.  $8 
Pac.  101. 

397.     Same— Save   In   exceptional    eases*— 

Courts  of  equity  will  not,  save  in  excep- 
tional cases,  in  separate  action,  release 
party  from  errors  of  law,  but  will  grant 
such  relief  In  original  action  upon  motion 
or  supplemental  bill. — Brackett  v.  Banegaa, 
116    Cal.    278,    284,    68   Am.   St.    Rep.    164,  4$ 

Pac.  90. 

« 

898.     Same — Want  of  notice  to  defendant 

— Judgment  will  never  be  interfered  with 
for  mere  error  of  court,  but  want  of  notice 
to  defendant,  and  his  consequent  inability 
to  be  heard  against  ruling,  may  be  suffi- 
cient ground  for  equity  to  Interpose  even 
where  his  failure  to  defend  is  not  charge- 
able to  plaintiff's  a  fortiori,  where  it  Is  so 
chargeable.— Herd  v.  Tuohy,  13S  Cal.  56,  61. 
65    Pac.    139. 

599.  Same — Which  are  merely  clerical- 
Courts  of  equity  do  not  intervene  to  correct 
errors  which  are  merely  clerical.  It  has  no 
jurisdiction  to  amend  judgment  which  omits 
to  provide  for  sale  of  part  of  property  that 
might  have  been  sold. — Hull  v.  Calkins,  1S7 
Cal.    84,    88,    69    Pac.    8S3. 

400.  Not    confined    to    eaaee    of    fraud.— 

Courts  of  equity  in  granting  relief  against 
judgment  are  not  confined  to  cases  of 
fraud,  actual  or  constructive.  —  Herd  v. 
Tuohy,   133  Cal.   55,  62,   65  Pac.   139. 

401.  Order  opening  default— Not  applica- 
ble to — That  not  being  one  of  the  grounds 
enumerated  in  section  963,  post.— See 
Bauer's  Law  &  Collection  Co.  v.  Standley. 
3    Cal.    App.    44,    184    p.    214. 

XI.  FORECLOSURE  PROCEEDING. 

As  to  appearance  waiving  and  aunersesV 
Ing  Irregularity  In  service  of  annunona  to 
foreclosure  salt,  see,  post,  1 475  and  note 
pars.  101  et  seq. 


1080 


Tit.  VI,  Cta.  VIII.]      FORECLOSURE  PROCEEDING — AMENDING  ANSWER. 


§473 


Aa  to  correction  of  mere  clerical  mls- 
prlalona  In  action*  to  foreclose   mortgasrea, 

see  pars.  264-271,  this  note. 

402.  Amended  Miwer—  Aiding  court—* la 
proper  without  any  show!  a  a;  of  diligence. — 

In  action  to  foreclose  mortgage  in  which 
one  of  two  joint  payees  of  mortgage  note 
was  charged  as  indorser,  and  trial  was  had 
which  resulted  in  judgment  in  favor  of 
defendant,  upon  his  original  •  answer  to 
complaint,  in  which  he  admitted  making  of 
note  and  execution  of  mortgage,  and  that 
he  and  his  co-defendant  indorsed,  trans- 
ferred, and  delivered  note  and  mortgage  to 
certain  person,  and  that  at  same  time 
waived  demand,  protest,  and  notice  of 
same,  but  denied  that  plaintiff  received 
note  or  mortgage  from  such  transferee,  by 
indorsement  for  value,  or  otherwise,  and 
before  retrial  of  case,  court  below  permitted 
defendant,  who  had  obtained  judgment,  to 
file  amended  answer,  in  which,  among  other 
defenses,  he  changed  effect  of  unqualified 
admission  in  his  original  answer  respecting 
indorsement  of  note  and  waiver  of  demand, 
protest,  and  notice  of  demand  made  by  him- 
self and  his  joint  indorser,  by  averring 
that  at  time  indorsement  and  waiver  were 
made  said  joint  indorser  agreed  with  him 
that  he,  said  joint  indorser,  would  advance 
certain  money,  with  agreement  on  part  ot 
defendant,  that  he,  defendant,  would  pay 
such  other  joint  indorser,  on  demand,  one- 
half  of  sum  so  advanced,  and  that,  in  con- 
sideration of  this  promise  on  his  part,  said 
joint  indorser  agreed  to  hold  defendant 
harmless  on  indorsement,-  and  that  defend- 
ant should  not,  in  any  event,  be  required  to 
pay  note,  or  any  part  of  it,  such  amendment 
is  proper  without  any  showing  of  diligence, 
as  it  will  aid  court  in  doing  complete  justice 
between  parties,  and  shows  more  fully  cir- 
cumstances under  which  note  and  mortgage 
were  obtained,  and  indorsement  and  waiver 
made  upon  note.— McPherson  v.  Weston,  86 
Cal.   90,    91,   93,    24    Pac.   733. 

408.  Amendment  of  decree  —  la  void, 
when. — Where  complaint  in  foreclosure  suit 
fails  to  make  case  which  entitles  plaintiff 
to  decree  declaring  defendant  personally 
liable,  and  where  decree  omits  to  establish 
any  personal  liability,  an  ex  parte  amend- 
ment made  more  than  seventeen  months 
after  entry  of  final  decree,  which  establishes 
personal  liability  of  mortgageor,  and 
which  directs  clerk  to  enter  deficiency 
judgment  against  him,  is  wthout  jurisdic- 
tion and  void. — Scam  man  v.  Bonslett,  118 
Cal.  93,  98,  99,  62  Am.  St.  Rep.  226,  50  Pac. 
272. 

404.  Courts  of  equity— Ever  ready  to 
grant  releaae  front  aalea  made  upon  their 
decrees,  where  there  has  been  irregularity 
in  proceedings,  rendering  title  defective,  as 
when  purchaser  or  parties  interested  have 
been  misled,  by  mistake  of  law,  as  to  oper- 
ation of  decree,  or  when  they  have  been 
misled,  by  mistake  of  fact,  as  to  condition 
of  property,  or  estate  sold;  provided,  appli- 


cation be  made  to  them  in  suits  in  which 
such  decrees  are  entered,  within  reasonable 
time,  and  relief  sought  will  not  operate  to 
prejudice  of  just  rights  of  others. — 
Qoodenow  v.  Ewer,  16  Cal.  461,  470,  76  Am. 
Dec.  640;  Aldrich  v.  Stephens,  49  Cal.  676, 
679.  See  Brackett  v.  Banegas,  116  Cal. 
278,  284,  58  Am.  St.  Rep.  164,  48  Pac.  90. 

405.  Deficiency  Judgment— la  void,  when. 

— Judgment  void  upon  its  face  is  one  that 
appears  to  be  void  by  an  inspection  of 
judgment-roll,  and  this  applies  to  deficiency 
judgment  in  foreclosure  of  mortgage. — 
Latta  v.  Tutton,  122  Cal.  279,  282,  68  Am. 
St.  Rep.  30,  54  Pac.  844. 

406.  Judgment  by  default— fa  void,  when. 

— Where  defects  in  return  of  service  of 
summons  can  not  be  supplied  by  presump- 
tion, and  record  fails  to  show  jurisdiction, 
judgment  by  default  foreclosing  certificate 
of  purchase  upon  such  return  is  void  for 
want  of  Jurisdiction. — Pioneer  L.  Co.  v. 
Maddux,  109  Cal.  633,  640,  642,  50  Am.  St. 
Rep.  67,  42  Pac.  295. 

407.  Judgment  of  forecloaure— la  void, 
when. — Judgment  for  foreclosure  of  mort- 
gage of  lands  commenced  in  another  county 
than  where  mortgaged  premises  are  located 
is  void. — Rogers  v.  Cady,  104  Cal.  288,  293, 
43  Am.  St.   Rep.   100,  38  Pac.    81. 

408.  Mere  clerical  mlaprlaien— May  be 
amended  by  court. — If  clerk  inserts  in  de- 
cree of  foreclosure  amount  of  costs  as 
claimed  by  plaintiff,  before  same  .has  been 
fixed  or  ascertained,  it  is  mere  clerical  mis- 
prision which  may  be  amended  by  court, 
and  does  not  affect  validity  of  decree  nor 
validity  of  order  of  sale  made  thereunder. 
— Janes  v.  Bullard,  107  Cal.  130,  132,  40  Pac. 
108. 

409.  Motion,  and  not  new  action— la 
proper,  when. — Where  mortgageor  has  sold 
premises,  and  action  to  foreclose  has  been 
brought,  in  which  summons  has  been  served 
on  mortgageor  alone,  plaintiff  should  seek 
relief  for  such  defect  by  motion  in  original 
action,  and  not  by  instituting  new  action. — 
Aldrich  v.  Stephens,   49  Cal.   676,  679. 

410.  Motion  to  met  aalde  judgment— Con- 
clualveneaa  of  recltala. — Recitals  contained 
In  decree  upon  foreclosure  of  mortgage 
must  be  deemed  to  be  true  and  to  import 
absolute  verity,  where  there  is  nothing  in 
judgment-roll  to  contradict  or  Impeach  such 
recital.  Hence  they  are  conclusive  as  to 
tenant  in  possession  under  mortgageor  who 
moves  to  vacate  such  decree  for  want  of 
jurisdiction  over  person  or  subject-matter. 
— Butler  v.  Soule,  124  Cal.  69,  70,  71,  56 
Pac.   601. 

411.  Same— Effect  of,  aa  to  aecond  mort- 
gagee.— On  motion  to  vacate  second  judg- 
ment, junior  mortgagee,  whose  mortgage 
has  been  foreclosed  by  it,  is  not  affected  by 
such  motion,  where  he  was  not  served  with 
notice  or  brought  in  on  motion  as  a  party. 
— Butler  T.  Soule,  124  CaL  69,  74,  56  Pac. 
601. 
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412.  Same  — Not  available  to  correct 
judicial  error.  —  Judgment,  In  foreclosure 
proceedings,  which  was  entered  by  clerk 
exactly  as  court  ordered  it  to  be  entered, 
and  where  there  was  no  mistake  or  mis- 
prision of  clerk,  can  not  be  radically 
changed  on  mere  motion  a  year  and  a  half 
after  it  was  entered,  by  inserting  a  direc- 
tion therein  providing  for  sale  for  remain- 
der of  principal  and  interest  thereafter  to 
become  due  upon  note  secured  by  mortgage. 
If  there  was  any  error  committed  in  ren- 
dering Judgment,  it  was  judicial  error 
which  could  be  remedied  only  by  appeal  or 
motion  for  new  trial.  It  could  not  be  set 
aside  on  such  motion. — Byrne  v.  Hoag,  116 
Cal.  1,  6.  47  Pac.  775. 

413.  Same  —  Subsequent  motion  where 
former  was  without  merit. — Where  action 
has  been  instituted  to  foreclose  mortgage 
lien,  and  purchaser  ad  litem  holding  un- 
recorded deed  appears  specially  before 
judgment  for  sole  purpose  of  moving  to  set 
aside  appearance  of  mortgageor  and  to 
dismiss  action,  thus  virtually  declining  to 
become  partner,  and  where  such  motion 
made  at  that  time  is  without  merit,  sub- 
sequent motion,  after  judgment,  to  set 
aside  judgment  and  to  dismiss  action,  made 
upon  ground  urged  on  previous  motion,  is 
properly  denied. — HIbernia  Sav.  A  L.  Soo.  v. 
-Cochran,  141  Cal.  653,  668,   75  Pac.   315. 

414.  Motion  to  vacate  judgment— Should 
be  arrant  ed,  when— Answer  Improperly 
stricken  out. — In  action  of  foreclosure, 
where  answer  was  improperly  stricken  out 
upon  motion,  for  lack  of  verification,  upon 
negligent  assumption  that  complaint  was 
verified,  and  there  is  decree  for  plaintiffs, 
and  a  sale,  when  it  is  discovered  that 
answer  was  improperly  stricken  from  files, 
plaintiff's  motion  to  vacate  judgment,  to  re- 
instate answer,  and  to  restore  cause  to  cal- 
endar for  trial,  should  be  granted. — Bern- 
heim  v.  Cerf,  123  Cal.  170,  171,  55  Pac.  759. 

415.  Same  —  Same  —  Service  on  wrong 
party. — Where  defendant  in  foreclosure  suit 
moves  to  set  aside  default  and  judgment 
against  him,  and  to  quash  service  of  sum- 
mons upon  ground  that  service  of  summons 
had  never  been  made  upon  him  and  that 
-court  had  never  obtained  jurisdiction   over 

him,  and  it  appears  upon  hearing  that  de- 
fendant had  never  been  served  in  action, 
but  that  sheriff  in  mistake  had  served  hit 
brother  in  his  stead,  defendant  has  abso- 
lute right,  if  his  motion  is  made  six  months 
after  entry  of  judgment,  to  have  default 
and  judgment  set  aside  without  terms. — 
Waller  v.  Weston,  125  Cal.  201,  202,  203. 
57  Pac.  892. 

416.  Same— Should  not  ho  granted  If 
made  after  lapse  of  six  months. — In  fore- 
closure of  mortgage,  where  court  commits 
-error  in  finding  personal  liability  upon  part 
-of  subsequent  purchaser,  default  judgment 
rendered  against  such  purchaser  for 
-amount  due  under  mortgage  is  not  void. 
Hence   it   can   not   be   set  aside   on   motion 


after  expiration  of  six  months  from  time 
it  was  rendered,  though  it  may  be  sot 
aside  on  motion  within  that  time. — Blou- 
deau  v.  Snyder,  95  Cal.  521,  523,  81  Pac. 
591.  See  Estate  of  Dunsmuir,  149  CaL  67, 
84  Pac.  657. 


417.  Same— Same  Judgment  foreclosing 
certificate  of  purchase  of  state  land* — Court 
has  no  power  to  set  aside  judgment  for 
foreclosing*  certificate  of  purchase  of  state 
school  lands,  upon  evidence  not  found  in 
judgment-roll,  and  where  more  than  six 
months  have  elapsed  between  rendition  of 
judgment  and  motion  to  set  aside. — People 
ex  rel.  Lynch  v.  Harrison,  107  CaL  641,  545, 
40  Pac.  956. 

418.  Same— Same  Judgment  foreclosing 
mortgage  and  ordering  sale. — Where  judg- 
ment foreclosing  mortgage  and  ordering 
sale  is  not  void  on  its  face,  motion  made 
more  than  six  months  after  such  sale,  to 
vacate  judgment  and  sale,  is  too  late  and 
will  be  denied. — May  v.  Hatcher,  130  Cal. 
627,    629,    63    Pac.    38. 

410.  Same— Should  not  be  granted  If  not 
made  within  one  year,  when. — Judgment  by 
default  entered  against  defendants  In  action 
to  foreclose  mortgage  can  not  be  set  aside 
on  motion,  not  made  within  year  after  entry 
of  judgment,  where  ground  of  motion  is,  not 
that  summons  was  not  duly  served  on  de- 
fendant, but  "that  papers  on  file  and  rec- 
ords in  said  action  fail  to  show  that  he  was 
ever  served  with  summons  in  said  action," 
and  where  there  is  no  showing  of  any  de- 
fense to  action,  or  injury  to  mover. — Whit- 
ney v.  Daggett.  108  Cal.  232,  233,  234,  41 
Pac.  471.    * 

420.  Party— Is  entitled  to  maintain  suit 
In  equity,  when. — Judgment  foreclosing  cer- 
tificate of  purchase  of  state  school  lands  Is 
void  as  being  without  jurisdiction  of  court, 
and  should  be  set  aside  upon  appropriate 
proceedings  had  for  that  purpose,  where 
there  was  no  service  of  summons  upon  de- 
fendant, either  actual  or  constructive. — 
People  ex  reL  Lynch  v.  Harrison,  107  Cal. 
541,  544,  40  Pac.  956. 


421.  Same— Same— After  expiration  of 
six  months  from  decree. — Where  two  mort- 
gages exist  on  property  for  same  indebted- 
ness, and  through  mistake  of  fact  as  to 
existence  of  seoond  mortgage  first  one  alone 
is  assigned,  and  is  foreclosed,  and  where 
mistake  is  discovered  after  expiration  of 
six  months  following  entry  of  decree  of 
foreclosure  in  first  action,  assignee  is  not 
confined  to  his  remedy  by  motion  under 
this  section. — Qerig  v.  Loveland,  ISO  CaL 
512,    513,    62    Pac.   830. 

422.  Same—  Same— Omission  due  to  over- 
sight.— In  foreclosure  suit  where  mort- 
gagee makes  mistake  of  fact  as  to  existence 
of  homestead,  and  omits  wife  of  mort- 
gageor as  necessary  party,  which  renders 
decree  void  as  to  security,  and  which  omis- 
sion was  due  to  oversight  of  company  of 
searchers  of  records  in  omitting  any  refer* 
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ence  to  such  homestead  In  their  abstract, 
and  which  omission  was  not  discovered 
until  after  lapse  of  six  months  from  time  of 
decree  and  sale,  plaintiff  may  institute  new 
action  in  equity  to  foreclose  same  mort- 
gage, making  wife  party  defendant  and 
setting  out  in  extenso  facts  Justifying 
equitable  relief  in  addition  to  ordinary 
statements  of  cause  of  action  for  fore* 
closure.  Such  mistake  is  without  negli- 
gence.— Brackett  v.  Bane  gas,  116  Cal.  278, 
282,  284,  285,  286,  58  Am.  St.  Rep.  164.  48 
Pac.  90. 

423.  Same—  Same— *Te»  set  aside  judg- 
ment of  foreclosure. — Where  two  mortgages 
exist  on  property  for  same  indebtedness 
and,  through  mistake  of  fact  as  to  existence 
of  second  mortgage,  first  one  alone  is  as- 
signed, and  is  foreclosed,  assignee  upon 
discovering  mistake  and  upon  proper  show- 
ing is  entitled  to  maintain  suit  in  equity 
to  set  aside  judgment  of  foreclosure,  and 
for  foreclosure  of  second  mortgage  as 
against  Judgment  creditor  of  mortgageor 
whose  judgment  Hen  is  subsequent  to  both 
mortgages  but  prior  to  first  foreclosure. — 
Oerig  v.  Loveland,  180  Cal.  612,  514,  62 
Pac.    880. 

• 

424.  Same— la  not  entitled  ta  remedy  In 

equity— Without  showing;  Why  remedies  at 
law  were  not  exhauateeV-r-Where  a  judg- 
ment and  decree  of  foreclosure  has  been 
rendered  on  ground  that  defendant  in  such 
suit  was  never  served  with  summons,  and 
that  an  attorney  without  authority  repre- 
sented him  in  such  suit,  an  action  to  set 
aside  such  Judgment  brought  thirteen 
months  after  date  Of  such  judgment  will 
not  be  entertained,  and  where  no  reason  is 
shown  why  It  was  not  commenced  sooner, 
or  why  application  waB  not  made,  under 
this  section,  to  obtain  leave  to  answer  to 
merits  of  original  action,  or  why  remedies 
at  law  were  not  exhausted  before  invoking 
aid  of  equity,  especially  where  ttaere  ts  no 
averment  or  finding  that  defendant  in  fore- 
closure suit  did  not  know  of  such  judg- 
ment at  time  of  its  rendition,  and  where 
there  is  no  averment  that  he  has  good  de- 
fense to  action,  or  that  said  judgment  is 
not  regular  and  valid  on  its  face.  Further* 
more,  it  would  be  unjust  and  inequitable  to 
annul  judgment  after  such  lapse  of  time 
and  allow  applicant  to  avoid  payment  of 
his  Just  debts  by  pleading  statute  of  limi- 
tations in  subsequent  action. — Bldred  v. 
White,    102   Cal.    600,    603-605,    86    Pac.    944. 


426.  Plaintiff's  right  to  hare  wife's  de- 
fault set  aside. — In  foreclosure  suit,  if 
judgment  against  defendant  and  his  wife  Is 
vacated  on  her  motion,  so  far  as  her  rights 
are  concerned,  plaintiff  Is  entitled  to  have 
her  default  set  aside,  and  time  fixed  in 
which  to  answer,  where  there  is  nothing  in 
record  which  shows  that  her  rights  would 
be  In  any  respect  Impaired  thereby. — 
Thompson  v.  Alford,  186  Cal.  52,  54,  66  Pac. 
988. 
C  C.  P.— 69 


426;  Questions  on  appeal'  ■  Abuse  of  dl**» 
erette-n,  and  what  la.— In  suit  to  foreclose 
mortgage,  where  defendant's  demurrer  to 
complaint  is  sustained,  with  leave  given 
to  amend,,  but  such  amendment  is  not 
made,  action  of  court  in  setting  aside  Judg- 
ment and  permitting  plaintiff  to  file  an 
amendment,  which  sets  up  mistake  in  draw- 
ing note  and  mortgage  sued  on,  is  abuse 
of  discretion  where  mistake  was  known  to 
plaintiff  four  months  before  commencement 
of  action.  Under  such  circumstances  plain- 
tiff fails  to  make  out  case  of  mistake,  sur- 
prise, or  excusable  neglect. — Weisenborn  v. 
Neumann,  60  Cal.  376,  380. 

427.  Same— Presumption— In  support  of 
Judgment, — In  action  brought  to  foreclose 
mortgage,  where  Judgment  by  default  Is 
rendered  against  defendant,  and  appeal  is 
taken  from  order  denying,  defendant's  mo- 
tion to  set  aside  default  and  to  be  allowed 
to  answer,  and  where  there  is  nothing  in 
Judgment-roll  inconsistent  with  finding  by 
court  of  due  service  of  summons,  and  where 
nothing  further  is  shown  on  subject,  appel- 
late court  will  presume,  in  support  of  judg- 
ment, that  finding  was  based  upon  service 
made  in  pursuance  of  statute. — La  Fetra  v. 
Gleason,  101  Cal.  246,  249,  35  Pac.   765. 

428.  Same—Same— That  motion  for  new 
trial  la  peauianv— In  foreclosure  suit,  where 
plaintiff  has  moved  for  new  trial,  It  will 
be  presumed  that  such  motion  for  new  trial 
is  pending  and  undetermined  at  time  he 
makes  subsequent  motion  to  vacate  decree 
of  foreclosure.— Johnson  v.  Bead,  126  Cal. 
74,   75.  76,   57  Pac.  680. 

42P.  Same— -Same— TO  at  eruVr  -vaeattag 
first  Judgment  was  properly  made. — Where 
a  second  judgment  is  claimed  to  be  void 
for  the  reason  that  it  is  second  judgment 
or  decree,  former  one  having  been  set  aside 
by  court,  and  it  is  claimed  that  said  order 
-of  court  setting  aside  former  judgment  is 
void,  and  that  said  former  Judgment  still 
remains  In  force,  and  that  hence  second 
judgment  is  void,  it  will  be  presumed  that 
order  vacating  first  judgment  was  properly 
made  and  that  court  had  jurisdiction  to 
enter  second  Judgment. — Butler  v.  SouTe, 
184  Cal.  68,  72.   78,   56  Pac.   60U 

430.  Subsequent  amendment  of  record- 
By  supplying  proof  of  service  of  process, 
effect  of. — Tn  foreclosure  suit,  upon  service 
of  summons  and  failure  of  defendant  to  ap- 
pear in  action  within  time  allowed  therefor, 
court  acquires  jurisdiction,  by  reason  of  de- 
fendant's default,  to  enter  judgment  against 
him,  It  in  not  necessary  that  formal  default 
should  have  been  previously  entered  by 
clerk.  Court  has  Jurisdiction  to  enter 
judgment  even  though,  at  time,  summons 
with  proof  of  service  has  not  been  filed 
with  clerk.  Court  acquires  jurisdiction  of 
defendant  by  service  of  its  process  and  does 
not  lose  It  by  neglecting  to  make  proof  of 
such  service  matter  of  record;  and  subse- 
quent amendment   ot   record   by   supplying 
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this  proof  of  aeavlee.is  as  effective  to  sup- 
port judgment  ae  if  it  -had  b««n,  filed  before 
its  entry  .r-^Hibernia  S.AL  Soc.  v.  Mat  thai, 
116  Cal.  424,  426,  48  Pac.  370. 

431.  Waiver  of  wife**  default.— In  fore* 
closure  suit  wife's  default  let  waived  where 
she  subsequently  Appears,  flies  proceedings, 
and  goes  to  trial  upon  merits. — Sawtelle  T. 
Muncy,   116  Cal.   435,   439,  48  Pac.   387. 

XII.      GUARDIANSHIP    MATTERS. 

432.  Vacating:    appointment— In    general. 

—Where  a  mother  is  entitled  to  custody  of 
child,  but  letters  of  guardianship  are 
granted  to  its  grandmother,  without  knowl- 
edge 6f  its  mdthet;  latter  may.  npoh  proper 
showing  that  she  waa  deprived  of  ctistody 
of  such  child  through  her  exciis&ble  neglect, 
maintain  motion  vacating  such  appointment 
and  all  proceedings  thereunder,  upon 
ground  of  '•mistake  and  excusable  neglect." 
— Guardianship  of  Van  Loan,  142  Cal.  423, 
425,  428,  sub  nom.  In  re  Van  Loan,  76  Pac. 
37. 

433.  Same  —  After  expiration  of  six 
months. — If,  from  inspection  of  record,  for 
appointment  of  guardian, — which  record 
consists  of  petition  for  appointment,  con- 
sent of  relatives  residing  in  county,  and 
order  of  appointment,— nothing  is  found 
which  shows  order  of  appointment  to  be 
void  as  beyond  power  of  court  to  make  it, 
application  to  set  aside  letters  of  guardian* 
ship,  made  more  than  six  months  after 
order  of  appointment,  is  properly  denied.— 
Estate  of  Bikerenkotter,  126  Cal.  64,  55,  58 
Pac.   870. 

434*  Same^Furtber  aJAaavlt  of  merits 
ujinecessavr. — Upon  .motion,  made,  by  in  other 
to  set  aside  an  order  granting  letters  of 
guardianship  of  person  of  her  minor  child 
to  another  without  her  knowledge  or  con- 
sent, and  where  she  has  right  to  child's 
custody,  no  further  affidavit  of  merits  is 
necessary  than  showing  made  by  her  upon 
affidavit  that  she  is  competent  and  lit  per- 
son to  have  care,  control,  and  custody  of 
such  cbJld.-r-Guardianship  of  Van  Loan,  142 
Cal.  423,  428,  sub  nom.  In  re  Van  Loan* 
76  Pac.  37. 

435.     Order    of   appointment— Wben    -veld. 

— If  record  discloses  that  court  had  no 
jurisdiction  to  make  order  of  appointment 
as  guardian,  then  order  |s  void  upon,  its  (ace 
and  can  be  attacked  at  any  time. — Estate  of 
Eikerenkotter.  126  Cal.  54,  55.  58  Pac  370. 

XIH.     INSOLVENCY. 

486.  Order  setting  aside  discharge— la 
general.— Where  assignee  in  insolvency 
after  his  final  discharge  discovers  good 
cause  of  aotlon  for  large  amount  of  money 
upon  liability  existing  in  favor  of  insolvent, 
but  which  was  not  included  in  insolvent's 
schedule,  nor  assignee's-  account*  for  reason 
that  it  was  unknown  to  him  until  after  his 
discharge,  hb  may,  after  such  discharge, 
procure  ex  parte  order  to  be  entered,  set' 


ting  aside  such,  discharge  and  order  saw 
tling  his  final  account,  and  thereafter 
oommenoe  Action  for  money.  This  section 
baa  no  application  to.  such  order  as.  that 
entered,  discharging  assignee  Xrorn  liabUtj 
to  creditors,  for  it  is  manifest  that  if  as- 
signee in  fact  knew  of  other  property,  which 
should  have  been  appropriated  to  payment 
of  creditors,  and  had  omitted  to  apply  it 
the  discharge  in  question  could  not  hare 
relieved  him  of.  responsibility.  ann\  that 
being  true,  discharge  can  only  apply  to  mat- 
ters appearing  in  his  account  to  which  they 
have  had  an  opportunity  of  accepting.— 
R^ied  V.  Cooper,  109  Cal.- 68?,  69*.  34  Pac. 
98. 

437.     Setting   aside   a   default   Judgment— 
To  permit   plea   of  discharge   In    Insolvency. 

— On  application  to  vacate  judgment  entered 
upon  default,  where  there  is  perfect  affi- 
davit of  merits,  and  default  Is  properly 
excused,  judgment  may  be  set  aside  to  per- 
mit plea  of  discharge  in  Insolvency  or 
bankrdptcy,  where  application  to  vacate 
judgment  contains  statement  of  discharge 
In  insolvency.— Tuttls  v.  Scott,  119  Cal.  566, 
588,   51   Pac,   843. 


438.  Verification  of  petition — Not  a* 
able. — Requirement  that  petition  in  insolv- 
ency be  verified  is  Jurtsdicttoiral,  '  and 
verification  by  less  than  required  numfetr 
of  creditors  Is  void  and  not  amendabte.— m 
matter  of  Insolvency  Vfsalia  W.Co.,  11 9  CaL 
561,   663,   61   Pac.   866. 

XIV.     MATTERS  OP  DISCRETION. 

439.  Construction  of  section — la  general. 

— Motion  to  set  aside  judgment  for  want  of 
service  of  summons  upon,  or  appearance  ot 
defendant  is  not  matter  of  discretion  in 
lower  court,  but  matter  of  pure  legal  right, 
and  does  not  arise  under  provisions  of  this 
section.— Hunter  v.  Bryant,  98  Cal.  247,  250, 
33  Fac.  61. 

440.  flame.  ■  Should  he  literal.— While  ap- 
plications tor,  relief  under  this  section  are 
addressed  to  sound  legal  discretion  of  trial 
court,  and  .orders  granting  or  refusing 
relief  asked  will  only  be  disturbed  oa  ap- 
peal when  it,  appears  that  that  discretion 
has  been  abused,  yet  this  section,  like 
others  of  code,  is  to  be  liberally  constraed, 
with  view  to  effeot  Its  objects  and  tarpro- 
raote  justice.-h-MaJone  v.  Big  Fiat  Gold  JKin. 
Co-  93  Cal.  384,  581,  98  Pao.  1*63. 

441.  The  power  given  by  above  section 
to  relieve  from  defaults  Is  to  be  liberally 
exercised  with  a  view  to  bringing  about  a 
determination  on  the  merit's.'  Orders  grant- 
ing relief  are  to  be  set  aside  only  where 
there  has  been  a  manifest  abuse  of  discre- 
tion.— Havlland  v.  Southern  Calif.  Edison 
Co.,  172  Gal.  601,  158  Pac.  $2tf. 

443<  Default  la  presenting  Mil  oft  eacep- 
tlons—  Application  for  relief— Discretion  of 
trial  eourt.-K-Tbe  application  of  the  above 
section  to  the  granting  or  refusing  relief 
to  a  party  in  default  in  presenting  his  bill 
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of  exceptions  for  settlement  is  a  matter 
resting  in  the  sound  discretion  of  the  trial 
court,  and  will  not  be  disturbed  on  appeal, 
in  the  absence  of  a  clear  showing:  on  an 
abuse  of  discretion. — Lobree  v.  L.  E.  White 
Lumber  Co.,  —  Cal.  App.  — ,  197  Pac.  138, 
following;  doctrine  in  Smith  v.  Riverside 
Groves  &  Water  Co.,  19  Cal.  App.  165,  167, 
124  Pac.  870;  Howell  v.  Penderson,  41  Cal. 
App.   45,   181  Pac.  674. 

448.  Same— Same  —  Absence  or  sickness 
•f  some  of  the  attorneys  engaged  in  the 
trial  of  the  cause,  the  record  disclosing  the 
fact  that  there  were  at  least  Ave  attorneys 
appearing  for  the  party  in  default,  and  that 
the  attorney  who  had  full  charge  of  the 
preparation  of  the  bill  of  exceptions  was 
not  sick  or  absent  from  the  office,  the  trial 
court  does  not  abuse  its  discretion  in  refus- 
ing to  apply  the  above  section  to  the  case 
and  relieve  from  the  default  to  present  the 
bill  of  exceptions  for  settlement  within  the 
time  allowed  by  law. — Lobree  v.  L.  E.  White 
Lumber  Co.,  —  Cal.  App.  — ,  197  Pac.  138, 
applying  the  rule  in  Williamson  v.  Cum- 
mings  Rock  Drill  Co.,  95  Cal.  652,  80  Pac. 
762. 

444.  Same  —  Same  —  Evidence  Justifying 
■ranting  relief  asked. — Where  a  party  in 
default  makes  seasonable  application  to  be 
relieved  therefrom,  very  slight  evidence  will 
be  required  to  justify  the  court  in  setting 
aside  the  default. — Hagenkamp  v.  Equitable 
Life  Assur.,  29  Cal.  App.  713,  156  Pac.  520. 

445.  Discretion  of  court— Application  for 
relief  addressed  to. — An  application  to  be 
relieved  from  a  default  under  the  above 
section,  is  addressed  to  the  sound  discretion 
of  the  trial  court,  whose  action  will  not  be 
set  aside  on  appeal,  unless  an  abuse  of  dis- 
cretion clearly  appears. — Jergins  v.  Schenck, 
162  Cal.  477,  478,  124  Pac.  436. 

446.  Same — How  nest  exercised. — Discre- 
tion of  court  in  granting  or  denying  mo- 
tion to  set  aside  default  or  default  judg- 
ment is  best  exercised  when  It  tends  to 
bring  about  judgment  upon  merits. — Pear- 
son v.  Drobaz  F.  Co.,  99  Cal.  425,  428,  34 
Pac.  76;  San  Joaquin  Valley  Bank  v.  Dodge, 
126  Cal.  77,  84,  67  Pao.  687;  Nicoll  v.  Weldon, 
130  Cal.  666,  667,  63  Pac.  63;  McDougald  v. 
Hulet,  132  Cal.  154,  161.  64  Pac.  278;  Andnus 
v.  Smith,  133  Cal.  78,  81,  65  Pac.  320;  Havi- 
land  v.  Southern  Calif.  Edison  Co.,  172  Cal. 
601,    168    Pac.    328. 

447.  Same— Not  reviewable  In  absence  of 
abase  of  discretion. — Granting  or  refusing 
application  to  set  aside  default  or  default 
judgment  will  not  be  disturbed  where  no 
abuse  of  discretion  Is  shown. — Williamson 
v.  Cummings  R.  D.  Co.,  95  Cal.  652,  658,  30 
Pac.  762;  Bell  T.  Peck,  104  Cal.  85,  38,  87 
Pac.  766;  Smith  v.  Smith,  118  Cal.  268,  271, 

45  Pac.  832;  Rauer  ▼.  Wolf,  116  Cal.  100,  101, 

46  Pac.  902;  First  Nat.  Bank  v.  Nason,  115 
Cal.  626,  629,  47  Pac.  595;  McOowan  v.  Kre- 
ling.  117  Cal.  31,  36,  48  Pac.  980;  Morton  v. 
Morton,  117  Cal.  443,  446,  49  Pac.  667;  Foley 


T.  Foley,  120  Cal.  83,  42,  65  Am.  St  Rep. 
147,  52  Pac.  122;  Brooks  v.  Johnson,  122 
Cal.  569,  572,  65  Pac.  423;  Brittan  v.  Oak- 
land Bank,  124  Cal.  282,  291,  71  Am.  St.  Rep. 
58,  67,  57  Pac.  84;  San  Joaquin  Valley  Bank 
v.  Dodge,  125  Cal.  77,  84,  57  Pac.  687;  Nicoll 
v.  Weldon,  130  Cal.  666,  667,  63  Pac.  63;  Win- 
chester v.  Black,  134  Cal.  125,  127,  66  Pac. 
197;  Palace  H.  Co.  v.  Smith,  134  Cal.  381, 
384,  66  Pac.  474;  Langford  v.  Lang-ford,  136 
Cal.  607,  509,  69  Pac.  236;  Grant  v.  McArthur, 
137  Cal.  270,  272,  70  Pac.  88;  Moore  v. 
Thompson.  138  Cal.  23,  26,  70  Pac.  930: 
O'Brien  v.  Leach,  139  Cal.  220,  223,  96  Am. 
St.  Rep.  105,  72  Pac  1004;  Alferitz  v.  Cahen. 
145  Cal.  397,  399,  78  Pac.  878;  Havlland  v. 
Southern  Calif.  Edison  Co.,  172  Cal.  601,  158 
Pac.  328;  Murphy  v.  Stelling,  1  Cal.  App.  95. 
81  Pac.  730,  731,  732;  Nye  v.  Bill  Nye  Gold 
Min.  &  Mill.  Co.,  46  Ore.  302,  80  Pac.  94,  95. 

448.  The  giving  of  the  relief  Is  dis- 
cretionary with  the  trial  court,  and  ap- 
pellate courts  will  not  reverse  this  decision 
in  the  absence  of  an  abuse  of  discretion. — 
Oppenhelmer  v.  Radke,  165  Cal.  220,  131 
Pac.  365. 

t 

449.  Whether  the  application  be  granted 
or  refused  the  discretion  reposed  in  the 
trial  court  in  an  application  for  relief  will 
not  be  disturbed  by  an  appellate  court  un- 
less there  has  been  an  abuse  thereof. — Hole 
v.  Takekawa,  165  Cal.  372,  132  Pac.   445. 

460.  An  application  under  this  section  is 
addressed  to  the  sound  discretion  of  the 
trial  court,  and  the  exercise  thereof  will 
not  be  interfered  with  except  an  abuse 
clearly  appears.  Any  doubt  should  be  re- 
solved in  favor  of  the  application  in  order 
to  secure  a  trial  upon  the  merits. — Savage 
v.   Smith,   170   Cal.   472,   150   Pac.    353. 

451.  While  It  is  true  that  the  exercise 
of  the  discretion  is  better  exercised  when 
it  tends  to  bring  about  a  decision  on  the 
merits,  still  the  rule  is  that  unless  the  rec- 
ord clearly  shows  that  the  trial  court  has 
abused  its  discretion,  its  order,  whether  it 
be  to  grant  or  deny  the  application,  will 
be  affirmed. — Morton  v.  Shannon,  26  Cal. 
App.    689,    147    Pac.    1179. 

452.  It  is  better  to  dispose  of  causes 
upon  their  substantial  merits  than  with  a 
strict  regard  to  technical  rules  of  proce- 
dure. The  discretion  of  the  court  ought 
always  to  be  exercised  in  such  manner  as 
will  subserve  rather  than  impede  or  defeat 
the  ends  of  justice. — McMunn  v.  Lehrke,  29 
Cal.   App.   298,   155    Pac.    473. 

453.  Same— Same— Absence  of  attorney. — 

If  attorney  goes  off  when  he  knows  his 
case  is  set  for  particular  day,  to  try  a  case 
in  another  or  distant  court,  without  mak- 
ing some  arrangement  with  respect  to  his 
first  case,  or  for  having  It  attended  to, 
judgment  goes  against  his  client;  action  of 
court  in  refusing  to  set  aside  default  judg- 
ment because  of  absence  of  attorney  will 
not  be  disturbed. — Haight  v.  Green,  19  Cal. 
118,    118. 
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484.     Sane— Same-^IffBoraMct   of  subdivi- 
sion   4   of   section   681,   post. — It    ia    not    an 

abuse  of  discretion  to  deny  a  motion  to  set 
aside  an  assignment  of  an  action  for  trial 
to  a  court  without  a  jury,  where  such  mo- 
tion was  made  upon  the  ground  that  the 
defendant  had  asked  for  a  Jury  trial  in 
time,  because  of  ignorance  of  subdivision 
4  to  section  631,  predicating  waiver  of  right 
to  jury  trial  on  failure  to  announce  such 
desire  when  cause  was  set  for  hearing.— 
Bennett  v.  Hlllman,  87  Cal.  App.  586,  174 
Pac.  362. 


458.  Same— Same— Party  konestly  misled 
as  to  condition  of  court  calendar. — While  it 
is  generally  true  that  the  exercise  of  the 
power  to  set  aside  a  judgment  taken  as  a 
result  of  the  alleged  excusable  neglect  of 
on*  of  the  parties  to  the  action  is  largely  a 
matter  of  discretion,  nevertheless,  where 
the  disclosed  and  undisputed  circumstances 
attending  the  taking  of  the  Judgment  are 
such  as  would  naturally  cause  the  lower 
court  to  hesitate' in  its  decision  of  the  mo* 
tion  to  vacate,  that  discretion  should  be 
exercised  so  as  to  bring  about  a  judgment 
upon  the  merits  of  the  action.  Where  the 
plaintiff  had  in  good  faith  endeavored  to 
ascertain  from  the  clerk  of  the  court  the 
condition  of  the  cause  on  the  court  calendar 
and  was  honestly  misled  by  the  information 
he  received,  the  neglect  of  the  plaintiff  was 
excusable  within  the  meaning  and  intent  of 
this  section. — Lynch  v.  de  Boom,  26  Cal. 
App.    311,    146    Pac.    908. 

456.  Same  —  Same  —  Purpose  of  discre- 
tionary power. — Principal  purpose  of  vest- 
ing court  with  discretionary  power  given 
In  this  section  is  to  enable  it  "to  mold  and 
direct  its  proceedings  so  as  to  dispose  of 
case 8  upon  their  substantial  merits,"  when 
it  can  be  done  without  Injustice  to  either 
party,  whether  obstruction  to  such  disposi- 
tion of  cases  be  mistake  of  fact  or  mistake 
as  to  law;  although  it  may  be  that  court 
should  require  stronger  showing  to  justify 
relief  from  effect  of  mistake  in  law  than  in 

• 

case  of  mistake  in  matter  of  fact. — Ward  v. 
Clay,  82  Cal.  502,  510,  23  Pac.  50.  227. 

457.  Same— Mistake  as  to  party  defend- 
ant— Substitution     without     service. — In     a 

case  in  which  there  was  a  California  cor- 
poration and  a  New  York  corporation  of 
the  same  name,  except  the  name  of  the 
respective  states,  the  New  York  corpora- 
tion being  sued  and  served,  and  on  it  de- 
veloping that  the  California  corporation 
was  the  corporation  that  should  have  been 
made  defendant,  an  order  of  the  court 
directing  "California"  to  be  substituted  for 
"New  York,"  thus  making  the  California 
corporation  the  defendant,  and  ordering  the 
trial  to  proceed,  there  was  an  abuse  of 
judicial  discretion. — Altpeter  v.  Postal 
Telegraph-Cable  Co.,  26  Cal.  App.  705,  148 
Pac.  241. 

458.  Facts  ikowlif  abuse  of  discretion 
—la  refusing  to  set  aside  default  or  de- 
fault  judgment. — Fulweiler   v.    Hog's   Back 


C.  M.  Co.,  88  Cal.  126,  129,  23  Pac.  65; 
Pearson  v.  Drobaz  F.  Co.,  99  Cal.  425,  428, 
34  Pac.  70;  Orady  v.  Donahoo,  108  Cal.  211. 
214,  41  Pac  41;  Clark  v.  Oyharzabal,  129 
Cal.  328,  829,  61  Pac.  1119;  Thompson  v. 
Alford,  135  Cal.  52,  54,  66  Pac.  983;  Savings 
Bank  v.  8c hell,  142  Cal.  505,  511,  512,  76 
Pac.   260. 

459.  Facts  showing  ao  abase  of  discre- 
tion—In  setting  aside  default  or  default 
judgment. — Davis  v.  Rock  Creek  L.  F.  &  M. 
Co.,  55  Cal.  359,  362,  86  Am.  Rep.  40;  Free- 
man v.  Brown,  66  Cal.  465,  466;  Huart  v. 
Goyeneche,  66  Cal.  429.  480;  Dodge  v. 
Ridenour,  62  Cal.  263,  282;  McGowan  v.  Kre- 
ling,  117  Cal.  31,  36,  48  Pac.  980;  Langford 
v.  Langford,  136  Cal.  607,  509,  69  Pac.  235: 
O'Brien  v.  Leach,  139  Cal.  220,  221,  223,  96 
Am.  St.  Rep.  106,  72  Pac,  1004. 

460.  Facts  showing  that  there  was  as 
abuse  of  dlseretloa— In  refusing  proposed 
amendments  to  pleadings. — Wixon  v.  De- 
vine,  91  Cal.  477,  483,  27  Pac.  777;  County 
of  Siskiyou  v.  Gamlich,  110  Cal.  94,  101.  42 
Pac.  468;  Burling  v.  Newlands,  112  Cal.  476. 
499,  44  Pac.  810;  In  re  Redfleld,  116  Cal. 
637,  643,  48  Pac.  794;  Brittan  v.  Oakland 
Bank,  124  Cal.  282,  291,  71  Am.  St.  Rep.  58. 
57  Pac.  84:  San  Joaquin  V.  Bank  v.  Dodge, 
125  Cal.  77.  84,  57  Pac.  687;  Dukes  v.  Kel- 
logg. 127  Cal.  663,  565,  60  Pac.  44;  Chase 
v.  Cameron,  133  Cal.  231,  236,  65  Pac.  460: 
BufTalo  C.  Co.  v.  Todd,  133  Cal.  292,  294.  65 
Pac.  573;  Todhunter  v.  Klemmer,  134  Cal 
60,  62,  66  Pac.  75;  Patterson  v.  Stockton  ft 
T.  R.  Co..  134  Cal.  244,  245,  66  Pac.  304. 

461.  Facts  showing  when  refusal  of 
leave  to  amend  pleading— Is  abuse  of  dis- 
cretion. —  Lower  Kings  R.  W.  D.  Co.  v. 
Kings  River  &  F.  C.  Co.,  67  Cal.  577,  579.  8 
Pac.  91;  McDougald  v.  Hulet,  132  Cal.  154. 
161.  64  Pac.  278;  Rauer's  L.  &  C.  Co.  v. 
Oilleran,  138  Cal.  852,  354,  71  Pac  446. 

As  to  abuse  of  discretion  In  sustaining 
demurrer  without  leave  to  amend,  see,  ante. 
9  472  and  note  par.  7. 

442.  No  abuse  of  discretion— Ia  not  al- 
lowing second  amended  complaint. — There 
is  no  abuse  of  discretion  in  disallowing 
plaintiffs  motion  to  file  second  amended 
complaint  where  it  does  not  appear  from 
.transcript  that  any  proposed  amendment 
was  served  or  presented,  or  that  notice  of 
motion  pointed  out  precise  amendment 
which  plaintiff  would  ask  leave  to  make  or 
to  file. — Martin  v.  Thompson,  62  Cal.  618, 
622.* 

468.  Same— In  opealng  default  as  to  oae 
of  two  defendants. — In  action  against  two 
defendants,  where  one  of  them  is  not  party 
in  interest,  and  relies  upon  promises  of  his 
co-defendant  to  see  him  harmless  in  litiga- 
tion, and  promisor  fails  to  defend  action, 
and  default  is  entered,  there  is  no  ab'iao  of 
discretion  in  opening  default  as  to  such 
promisee. — Santa  Barbara  L.  8.  ds  F.  Co.  v 
Thompson,  46  Cal.  68,  64. 
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464.  Same— In  refusing  to  set  aalde  de- 
fault or  judgment— Inexcusable  negligence 
or  insufficient  grounds. — There  is  no  abuse 
of  discretion  in  refusing;  to  set  aside  de- 
fault or  default  Judgment  where  applicant 
has  been  guilty  of  inexcusable  negligence, 
or  where  grounds  upon  which  relief  is 
sought  are  insufficient. — Grant  v.  White,  67 
Cal.  141;  Moore  v.  Kellogg,  68  Cal.  386,  386; 
Youngman  v.  Tonner,  82  Cal.  611,  613,  23 
Pac.  120;  O'Connor  v.  Ellmaker,  83  Cal. 
462,  463,  23  Pac.  631;  Pennie  v.-  Visher,  94 
Cal.  823,  826,  29  Pac.  11;  Dusy  v.  Prudom, 
95  Cal.  646,  649,  30  Pac.  798;  Williamson  v. 
Cummings  R.  D.  Co.,  96  Cal.  652,  653,  30 
Pac.  762;  Bradford  v.  McAvoy,  99  Cal.  324, 
326,  33  Pac.  1091;  Edwards  v.  Hellings,  108 
Cal.  204,  207,  87  Pac.  218;  Bell  v.  Peck,  104 
Cal.  35,  37,  38,  37  Pac.  766;  Whitney  v. 
Daggett,  108  Cal.  232,  234,  41  Pac.  471; 
Shay  v.  Chicago  C.  Co.,  Ill  Cal.  549,  661,  44 
Pac.  237;  Rauer  v.  Wolf,  115  Cal.  100,  106, 
46  Pac.  902;  Wylie  v.  Sierra  O.  Co.,  120  Cal. 
485,  487,  52  Pac.  809;  Nye  v.  Bill  Nye  Gold 
Min.  &  Mill.  Co.,  46  Ore.  80,  80  Pac.  94,  95. 

4tfff.  Same— Motion  to  open  default  where 
defendant  had  left  state. — There  is  no 
abuse  of  discretion  for  court  to  deny  motion 
to  open  default  on  ground  of  surprise  or 
excusable  neglect,  where  defendant  left 
state  and  deliberately  placed  his  case  in 
such  situation  that  no  defense  could  be 
made  for  him. — Hancock  v.  Pico,  40  Cal.  153, 
154. 

XV.     MISTAKE,     INADVERTENCE,      SUR- 
PRISE,  AND   EXCUSABLE   NEGLECT. 

See,  also,  Part  X,  this  note. 

That  mistake  of  law  as  well  as  of  faets 
may  he  considered,  and  parties  relieved  of 
Its  consequences,  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  8  1576  and  note  par.  10. 

Vacating  Judgment  on  account  of  negli- 
gence or  mistake  of  attorney,  see  80  Am.  St. 
Rep.  264,  271;  96  Am.  St.  Rep.  108,  111. 

What  amounts  to  "surprise,  mistake.  In- 
advertence,    or     excusable     neglect." — See 

note   58  Am.  Dec.  397. 

What  does  not  constitute  "surprise,  mis- 
take,   inadvertence,    or    excusable    neglect." 

— See  note  58  Am.  Dec.  898. 

466.  Administrator's  failure  to  read  com- 
plaint—Attorney's  mistake. — Where  an  ad- 
ministrator was  served  with  a  copy  of  the 
complaint  and  summons  in  an  action  to 
quiet  title  and  did  not  read  same,  but  laid 
it  on  his  attorney's  desk,  and  the  attorney 
supposed  because  no  explanation  accom- 
panied the  papers  there  was  no  defense, 
the  act  of  the  administrator  was  not  such 
excusable  neglect  as  justified  a  vacation 
of  a  default  judgment,  and  the  attorney's 
mistake  was  not  such  as  is  contemplated 
by  the  section.— "-Penryn  Land  Co.  ▼.  Aka- 
horl,   37  Cal.  App.  14,  178  Pac.  612. 

As  to  mistakes  of  attorney,  see  par.  486, 
this   note. 


467.  Appellate  courts-— Strongly  Inclined 
to  uphold  orders* — Appellate  courts  are 
strongly  inclined  to  uphold  an  order  vacat- 
ing a  judgment  on  the  ground  of  mistake 
and  excusable  neglect,  if  there  be  found  in 
the  record  any  justification  for  the  action 
of  the  lower  court. — Penryn  Land  Co.  v. 
Akahori,  87  Cal.  App.  14,  173  Pac.  612. 

468.  When  the  ordinary  processes  of  the4 
law  have  been  followed  and  a  judgment 
regularly  obtained  there  must  be  some  sub- 
stantial evidence  received  to  excuse  in  a 
legal  sense  the  inaction  of  the  defendant 
before  the  court  will  be  justified  in  setting 
at  naught  its  prior  determination,  espe- 
cially where  an  Innocent  purchaser  has 
acquired  property  in  reliance  upon  the 
validity  of  the  judgment. — Penryn  Land  Co. 
v.  Akahori,  87  Cal.  App.  14,  173  Pac.  612. 

460.  Construction  of  section— As  to  In- 
tention.— In  using  word  "mistake"  in  this 
section  without  any  qualification  it  was 
not  intended  to  restrict  court  in  granting 
relief  in  furtherance  of  justice,  to  that  kind 
of  mistake  which  involves  only  facts. — 
Douglass  v.  Todd,  96  CaL  655,  658,  81  Am. 
St.  Rep.  247,  31  Pac.  623. 

470.  Same— Mistake  as  to  date  of  serv- 
ice.— Mistake  as  to  date  upon  which  service 
of  summons  was  made  is  such  mistake  as 
is  clearly  contemplated  by  this  section  and 
against  which  court  may  grant  relief  by 
vacating  judgment  by  default. — Miller  v. 
Carr,  116  Cal.  378,  880,  381,  58  Am.  St.  Rep. 
180.    48    Pac.    824. 

471.  Same— Power  of  court— Mistake  of 
law. — Under  this  section  court  has  power  to 
grant  relief  either  by  correcting  mistake  in 
name  of  party  or  a  mistake  "in  any  other 
respect."  Such  power  is  not  confined  to 
mistake  of  fact,  but  extends  to  mistake  of 
law. — Ward  v.  Clay,  82  Cal.  502,  510,  23  Pac. 
50,  227. 

472.  Same— When  mistake  Is  not  result 
of  negligence. — Where  party  has  in  good 
faith  made  an  earnest  effort  to  ascertain 
condition  of  his  case,  and  has  availed  him- 
self of  such  means  as  would  be  ordinarily 
employed,  but  is  misled  thereby,  he  can 
justly  claim  that  his  mistake  was  not  result 
of  negligence.  To  hold  that,  notwithstand- 
ing all  his  efforts,  a  party  is  bound  by 
result  of  any  mistake  which  is  made  in 
prosecution  or  defense  of  his  case,  would 
deprive  him  of  very  remedy  which  this  sec- 
tion was  intended  to  provide. — Melde  v. 
Reynolds,  129  Cal.  308,  312,  61  Pac.  932. 

478.  Correction  of  by  amendment  —  In 
general. — If  complaint  against  stockholders 
of  bank  is  filed  by  plaintiff,  who  sues  for 
himself  and  as  assignee  of  other  depositors, 
and  such  complaint  correctly  describes  and 
identifies  deposit  or  Indebtedness  for  which 
he  sues,  but  fails  to  state  correctly  name 
of  depositor,  while  correctly  stating  name 
of  his  assignor,  who  was  not  in  fact  de- 
positor, such  mistake  in  describing  person 
through  whom  plaintiff  derived  title  may  be 
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corrected  by  amendment  without  stating 
new  and  different  cause  of  action. — Nellls 
v.  Pacific  Bank,  127  Cal.  166,  170.  fit  Pac, 
830. 

474.  Ex  parte  order  granting  relief — Mis- 
take #f  court  and  opposite  party  in  a  case 
where  relief  is  granted  to  a  defendant 
under  the  provisions  of  the  above  section 
against  an  order  or  Judgment  had  through 
his  inadvertence,  surprise,  or  mistake,  on 
an  ex  parte  order,  the  plaintiff  can  not  take 
exception  to  the  relief  granted  on  the 
ground  that  the  notice  required  In  the 
above  section  was  not  given,  for  the  reason 
that  the  provisions  of  the  above  section  do 
not  apply  to  such  a  case. — Consolidated 
Constr.  Co.  v.  Pacific  Electric  R.  Co.,  184 
Cal.  224,  193  Pac.  238,  proving  the  doctrine 
In  Norton  v.  Atchison  T.  &  8.  P.  R.  Co.,  97 
Cal.  388,  390,  33  Am.  St.  Rep.  198;  30  Pac. 
585,  32  Pac.  453;  Hunter  v.  Bryant,  98  CaL 
247,  33  Pac.  51;  Crescent  Canal  Co.  t. 
Montgomery,  124  Cal.  134,  14S,  56  Pac  797; 
Robson  v.  Superior  Court,  171  Cal.  588.  154 
Pac.  8. 

475.  Failure  to  file  Mil  of  exceptions  In 
time. — Power  of  court  to  grant  relief,  if  the 
application  is  made  within  the  prescribed 
time,  fully  sustained  (dictum). — Dernham 
v.  Bagley,  151  CaL  219,  90  Pac.  543. 

476.  Finality    of    proceeding  —  General 

rale  that  party  can  not  be  relieved  from 
ordinary  contract,  which  is  In  Its  nature 
final,  on  account  of  mistake  of  law,  does 
not  apply  to  proceedings  in  an  action  at 
law  while  it  is  pending  and  undetermined. 
Pleadings  are  not  necessarily  final  until 
after  Judgment. — Gould  y.  Stafford,  101  Cal. 
32,  34.  36  Pac.  429. 

477.  Fraud— Extrinsic  or  intrinsic— Upon 
court  or  upon  party* — In  the  granting  of  re- 
lief under  this  section  no  distinction  is  to  be 
made  between  extrinsic  or  other  fraud. 
Fraud  or  Its  equivalent  whether  upon  the 
court  or  a  party  or  one  so  situated  as  to 
be  held  In  law  an  adversary  is  sufficient  to 
warrant  relief.  It  is  only  where  relief  in 
equity  Is  sought  after  the  limitation  of  the 
time  imposed  for  relief  by  motion  that  the 
fraud  shown  must  be  extrinsic. — In  re 
Johnson,   7   Cal.  App.   486,   439,   94   Pac.   592. 

As  to  mistake  superinduced  by  fraud,  see 
pars.   490,   491,  this  note. 

As  to  fraudulent  Judgment  and  relief 
from,  see  pars.  1074,  1075,  this  note. 

As  to  fraud  generally  and  requirement 
authorizing  setting  aside  Judgment  in 
equity,  see  pars.  377-889,  this  note. 

478.  Ignorance  of  attorney— A*  to  au- 
thentication of  and  Incorporation  In  a  bill 
of  exceptions  of,  the  papers  used  at  the 
hearing  of  a  motion  for  a  new  trial,  for 
the  purpose  of  a  record  on  appeal  from 
the  denial  of  such  motion,  Is  not  such 
ground  for  relief  as  that  a  denial  of  the 
application  could  be  held  an  abuse  of  the 
discretion  Of  the  trial  court. — Blumer  v. 
Mayhew,    17    Cal.    App.    225,    119    Pac.    202. 


As  to  mistake  of  attorney,  see   par.  486, 
this    note. 

and  relief 


As   to   aeffUftTeace   #f  mtt 

from,  see  par.  492,  this  note. 

runt  of  amendment  reducing  the  time  for 
the  amendment  of  an  action  la  not  such  a 
showing  of  inadvertence  aa  to  render  a 
decision  denying  a  motion  for  leave  to 
amend  an  answer  so  as  to  plead  the  statute 
of  limitations  an  abuse  of  discretion. — 
Rudd  r.  Byrnes,  166  CaL  634.  688,  105  Pac. 
957. 


Inexcusable  neglect.  —  Relief  will 
not  be  granted  where  it  is  shown  that  the 
defendant  and  his  attorney  were  guilty  of 
inexcusable  neglect  in  allowing  a  default 
judgment  to  be  entered  against  them. — Red- 
ding Gold  &  Copper  Min.  Co.  v.  Nat.  Surety 
Co.,  18  Cal.  App.  488,  491,  123  Pac  544. 

Aa  to  excusable  neglect,  see  pars.  358-370. 
this  note. 

481.  The  trial  court  is  without  power, 
under  this  section,  to  relieve  a  party  from 
the  consequences  of  his  failure  to  serve 
and  file  his  notice  of  intention  to  move  for 
a  new  trial  within  the  time  allowed  by  law. 
— Union  Collection  Co.  v.  Oliver,  142  Cal. 
755,    758,    124    Pac    485. 

482.  Same — In  Aopoutttng  costs. — Where 
It  appears  from  the  affidavit  of  appellant's 
counsel  that  he  was  familiar  with  the  rule 
requiring  the  deposit  of  costs  within  thirty 
days,  and  that  he  intended  to  pay  the  same, 
and  there  was  a  conflict  in  the  evidence  as 
to  his  excuse  for  not  paying  the  same,  the 
showing  is  not  such  as  would  entitle  the 
plaintiff  to  relief. — Behymer  v.  Superior 
Court,    18   Cal.  App.    464,    465,   128   Pac.    840. 

483.  Interlocutory  decree  of  divorce- 
May  be  relieved  against  under  this  section. 
— Reed  v.  Reed,  9  CaL  App.  748,  754,  106 
Pac.  897. 

See,   also,   Part  IX,   this   note. 

484*  Mandate  to  compel  court  to  bear 
and  determine. — A  writ  of  mandate  will 
issue  to  compel  the  superior  court  to  hear 
and  determine  on  its  merits  an  application 
to  amend  a  claim  against  the  estate  of  a 
deceased  person. — Davis' v.  Superior  Court, 
35   Cal.   App.   478,   170  Pac.   437. 

485.     Mistake    as    to    party    defendant.—- 

Where  an  action  was  brought  against  a 
New  York  corporation  which  was  duly 
served,  answered,  and  appeared  at  the 
trial,  but  upon  the  introduction  of  evidence 
It  appeared  that  the  alleged  trespass  sued 
upon  was  committed  by  a  California  cor- 
poration of  the  same  name, 'entirely  discon- 
nected from  the  New  York  corporation,  and 
which  had  not  been  served  or  had  not  ap- 
peared, the  court  erred  In  permitting  the 
complaint  to  be  amended  by  substituting 
the  word  "California"  for  "New  York"  in 
the  name  of  the  defendant  and  directing  the 
trial  to  proceed.  It  was  further  an  abuse 
of  discretion  to  refuse  to  set  aside  a  verdict 
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and  Judgment  against  the  California  cor- 
poration upon  an  application  for  relief 
under  this  section. — Altpeter  v.  Postal  Tele- 
graph-Cable Co.,  26  Cal.  App.  705,  148  Pac. 
241. 

489.  Mistake  of  attorney— Court*  may 
relieve  parties  from  mistakes  as  to  the 
legal  effect  of  acts  of  their  attorneys. — 
Broderick  v.  Cochran,  18  Cal.  App.  202,  204, 
122  Pac  972. 

As  to  negligence  of  attorney,  see  par.  492, 
this  note. 

As  to  Ignorance  of  attorney,  see  pars.  178, 
179,  this  note. 

487.  Mistake  of  law  as  well  as  mistake 
of  fact— May  be  relieved  from  under  this 
section. — Mitchell  v.  California  &  Oregon 
Coast  S.  S.  Co.,  156  Cal.  576,  580,  105  Pac. 
590. 

488.  Mistake  of  law  may  be  relieved 
against  under  this  section,  but  Its  provi- 
sions are  available  only  to  those  seeking 
relief  under  and  within  the  time  prescribed 
by  this  section  and  do  not  apply  to  a  suit 
in  equity  to  effect  a  Judgment  after  the 
time  limited  for  moving  under  this  section 
has  expired. — Amestoy  v.  City  of  Los  An- 
geles.  5  Cal.  App.   278,   277,   90  Pac   42. 

489.  Mistake  of  law  may  be  relieved 
against  under  this  section. — Churchill  v. 
More,  7  Cal.  App.  767,  771,  96  Pac.  108; 
Dent  v.  Superior  Court,  7  Cal.  App.  483,  484, 
95   Pac.    672. 

490.  Mistake  superinduced  by  fraud— Re- 
lief by  motion. — Adverse  decision  on  motion 
for  relief  from  mistake  superinduced  by 
fraud,  does  not  bar  subsequent  suit  in 
equity  to  vacate  judgment  for  same  cause. 
— Bacon  v.  Bacon,  150  Cal.  477,  484,  89  Pac. 
317,  citing  Estudillo  v.  Security  Loan  &  T. 
Co.,  149  Cal.  556,  87  Pac.  19. 

As  to  fraud,  see  par.  477,  this  note. 

491.  Offers  such  relief  by  motion,  but  Is 
not  exclusive  of  the  remedy  by  an  inde- 
pendent suit  in  equity.  It  is  cumulative, 
and  does  not  displace  the  equitable  remedy. 
— Bacon  v.  Bacon,  150  Cal.  484,  89  Pac.  317, 
citing  Baker  v.  O'Riordan,  65  Cal.  868,  4 
Pac.  232. 

492.  Neglect  of  counsel— Relief  on  ground 
of  "surprise." — In  a  case  in  which  a  party 
to  an  action  employs  an  attorney  of  good 
reputation  and  long  experience  to  conduct 
his  cause  for  him,  the  neglect  of  such  at- 
torney in  the  ordinary  routine  matters  of 
procedure  in  the  cause  Is  a  "surprise"  to 
the  party,  within  the  meaning  of  the  above 
statute  and  similar  statutory  provisions. — 
Citizens'  Nat.  Bank  v.  Branden,  19  N.  D. 
489,   27  L.   R.  A.    (N.  S.)    858,  126  N.  W.  102. 

See  par.  499,  this  note. 

See  note  27  L.  R.  A.    (N.  S.)   858. 

As  to  Ignorance  of  attorney,  see  pars. 
178,  179,  this  note. 

As  to  mistake  of  attorney,  see  par.  486, 
this  note. 


493.     New    suit,    and    cause    of    action. — 

This  section  will  not  warrant  the  prosecu- 
tion of  a  new  suit  for  another  cause  of 
action  by  merely  substituting  -one  party  as 
plaintiff  in  the  action.  Thus  the  substitu- 
tion of  a  wife  can  not  be  made  In  an  ac- 
tion brought  by  the  husband  alone  upon  a 
cause  of  action  existing  in  the  wife  alone. 
— Merced  Bank  v.  Price,  9  Cal.  App.  177, 
190,  191,  98  Pac.  383. 

404.     No    relief    against    all    mistakes.— It 

is  not  all  mistakes  of  law  that  are  to  be 
relieved  against.  Sound  discretion,  con- 
trolled by  enlightened  judgment,  keeping 
in  view  public  interests  and  due  and  or- 
derly administration  of  law,  is  to  be  ex- 
ercised in  granting  that  relief  which  justice 
between  parties  to  cause  seems  to  require. 
— Douglass  v.  Todd,  96  Cal.  655,  660,  31  Am. 
St.  Rep.  247,  31  Pac.  628. 

495.     Right    to    amend    waived— Surprise. 

— Where  a  motion  to  amend  an  answer 
thereby  Introducing  new  issues  was  granted 
and  thereafter  defendants  elected  not  to 
amend,  plaintiff  could  not  have  relief  under 
section  473,  on  the  ground^  of  surprise. — 
Marr  v.  City  of  Olendale,  —  Cal.  App.  — , 
179   Pac.   712. 

406.  Showing  and  discretion  of  court- 
Same  as  In  new  trial  motion. — A  party  is 
not  restricted  to  his  motion  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence, 
or  surprise,  mistake,  Inadvertence  or  in- 
excusable neglect,  but  if  he*  makes  a  mo- 
tion for  relief  under  the  above  section  the 
showing  required  and  the  discretion  of  the 
court  are  the  same. — Estate  of  Harkness, 
176  Cal.  537,  169  Pac  78. 

407.  Sufficient  pleading— Reformation  of 
Instrument. — In  action  of  ejectment,  where 
cross-complaint  was  filed,  which  alleged  in 
substance  that  at  time  an  agreement  for 
sale  of  land  was  executed,  both  parties  in-* 
tended  that  it  should,  and  understood  that 
it  did,  include  land  sued  for,  and  that  this 
land  was  omitted  from  agreement  by  rea- 
son of  an  unconscious  ignorance  or  for- 
getfulness  of  fact,  that  it  was  not  included, 
or  belief  that  it  was  then  included  therein, 
this,  in  absence  of  demurrer,  is  sufficient 
pleading  of  mistake  in  written  agreement 
to  call  into  exercise  equity  powers  of  court 
to  reform  the  instrument,  and  averment  of 
cross-complaint  upon  issues  thus  tendered 
is  not  fatally  defective. — Peasley  v.  McFad- 
den,  68  Cal.  611,  615,  616,  10  Pac.  179. 

408.  Supreme  court   may  grant  relief   In 

case  where  transcript  is  not  filed  within 
the  required  time  by  reason  of  inadvertence, 
etc. — Estate  of  Keating,  158  Cal.  109/  110 
Pac  109. 

400.  "Surprise"— From  the  effect  of  wklck 
It  Is  within  the  power  of  the  court  upon  a 
satisfactory  showing  to  relieve  a  party  is 
to  And  to  be  some  condition  or  situation  of 
the  party  in  which  the  party  to  a  cause  is 
unexpectedly  placed  to  his  Injury  without 
any  fault  or  negligence  of  his  own  and  with 
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ordinary  prudence  could  not  have  guarded 
against. — Porter  v.  Anderson,  14  Cal.  App. 
716,  113  Pac.  345. 

As  to  negligence  of  attorney  betas;  a 
"surprise"  from  watch  party  Is  entitled  to 
relief,  see  par.   492,   this  note. 

500.  Where  a  party  under  the  advice  of 
his  attorney  has  acted  upon  an  erroneous 
conception  of  the  law  and  suffers  the  in- 
jury which  would  be  the  natural  and 
inevitable  result  thereof,  he  can  not  be  re- 
lieved from  his  untoward  situation  upon 
the  ground  that  he  was  taken  by  "surprise" 
by  reason  of  the  fatal  error  into  which  he 
had  thus  been  led. — Porter  v.  Anderson,  14 
Cal.  App.  716,  113  Pac.  345. 

601.  Same— Verification  by  superintend- 
ent of  corporation— Notice  to  corporation. — 

If  an  answer  was  verified  by  the  superin- 
tendent of  the  defendant  corporation,  it  is 
charged  with  notice  of  the  averments  of 
the  complaint  and  can  not  claim  surprise 
at  the  trial  when  a  case  is  made  in  accord- 
ance with  the  pleading. — Allen  v.  Los  Mo- 
linos  Land  Co.,  25  Cal.  App.  206,  143  Pac. 
263. 

502.  Time  of  applying—  Botb  notice  and 
motion    mast   be    made    within    six    month*. 

— Not  only  the  notice  of  motion,  but  the 
motion  itself  must  be  made  within  the  six- 
month  period. — In  re  Morehouse,  176  Cal. 
634,  169  Pac.  S65. 

As  to  time  of  application  for  relief  gen- 
erally, see  Part  XXII,  this  note. 

SOS.  Same— Reasonable  time. — Held  that 
the  time  within  which  relief  must  be  asked 
is  a  "reasonable  time,"  and  that  the  ques- 
tion whether  in  any  case  the  applicant  has 
complied  with  the  law  In  this  respect  or 
not  is  addressed  to  the  discretion  of  the 
trial  court,  and  its  determination  will  not 
be  interfered  with  on  appeal  except  for 
abuse  of  discretion.  In  the  present  case 
*a  delay  of  four  months  was  held  unreason- 
able.— Smith"  v.  Pelton  Water  Wheel  Co., 
151  Cal.  397.  90  Pac.  984. 

804.     'Waiver    of    Jurisdictional    objection. 

— On  a  motion  for  relief  on  this  ground,  an 
objection  to  want  of  jurisdiction,  for  failure 
of  service  of  summons  may  be  waived;  but 
without  regard  to  any  question  of  waiver, 
a  motion  on  this  ground,  accompanied  by 
a  sufficient  affidavit  of  merits,  will  be  con- 
strued as  an  application  for  relief  here- 
under, and  where  it  appears  that  there  was 
no  actual  service  of  summons,  and  that  the 
judgment  was  rendered  without  any  actual 
knowledge  on  the  part  of  the  defendant  of 
the  pendancy  of  the  action,  a  corporation 
defendant  is  entitled  to  have  the  judgment 
set  aside. — Martz  v.  American  Bran  Gold 
Co.,  161  Cal.  634,  119  Pac.  909. 

XVI.     PARTITION. 

•  606.  Construction  of  section. — Purchaser 
of  land  involved  in  action  of  partition  is 
legal  representative  of  all  nominal  parties 
to  such  action,  within  meaning  of  this  sec- 


tion, and.  under  section  SS5.  ante,  he  has 
control  of  action  and  right  to  exercise  that 
control  in  whatever  condition  or  at  what- 
ever point  action  was  when  he  first  dis- 
covered that  his  grantors,  nominal  parties, 
had  taken  steps  adverse  to  his  rights. — 
Trumpler  v.  Trumpler,  123  Cal.  248,  253,  55 
Pac.  1008. 

60*.     Relief    In    equity — Against    mistake. 

— If  court,  in  partition,  confirms  to  plain- 
tiff piece  of  land  not  described  or  referred 
to  in  complaint,  or  in  findings  or  inter- 
locutory judgment,  and  which  is  then  owned 
and  in  adverse  possession  of  one  not  party 
to  suit,  it  is  clear  that  court  has  done  what 
it  evidently  never  intended  to  do,  and  has 
made  mistake  which  is  clearly  extrinsic  and 
collateral  to  questions  examined  and  deter- 
mined in  action,  and  which  is  such  a  one 
as  court  of  equity  will  relieve  against. — 
Sullivan  v.  Lumsden,  118  Cal.  664.  669,  50 
Pac.  777. 


As    to    relief 

XV,  this  note. 


against    mistake,    see    Part 


XVII.      PERMISSION   TO   AMEND    AND 
AMENDMENT. 

See,  also.  Part  III,  this  note. 

Amendments  after  appeal. — See  note  14 
Am.  Dec.  616-518. 

As  to  amendment  of  returns  to  writs,  see 

note  13  Am.  Dec.  173-181. 

As  to  amend  Ins;  verdicts  by  reference  to 
record,  see  note  14  Am.  Dec.  518. 

As  to  amendment  of  summons,  see,  ante, 
§  407  and  note. 

As  to  limit  of  rlgbt  of  amendment,  .see, 
ante,  §  471  and  note. 

As  to  permitting;  amendment,  see,  ante, 
§  469  and  note  Part  IV. 

607.  As  to  construction  of  section- 
Amendment  to  nay  pleading  or  proceeding. 

— This  section  provides  that  court  may,  in 
Its  discretion,  and  upon  such  terms  as  may 
be  just,  allow  an  amendment  to  any  plead- 
ing or  proceeding. — Palmer  v.  Barclay.  92 
Cal.  199,  201,  28  Pac.  226. 

608.  Same— Correction  of  mlstskes. — This 
section  provides  that  court  may  allow 
amendment  to  pleading  to  correct  certain 
enumerated  mistakes  or  "a  mistake  in  any 
other  respect,"  and  "in  other  particulars." 
— Gould  v.  Stafford,  101  Cal.  32,  34,  35  Pac 
429. 

600.  Same  —  Distinction. — Some  distinc- 
tion is  perhaps  to  be  made  between  amend- 
ments as,  of  course,  under  section  472,  ante, 
and  amendments  allowed  by  court  under 
this  section.  But  in  absence  of  any  restric- 
tion or  qualification  to  right  of  amendment 
under  former  section,  it  may  be  assumed 
that  it  is  at  least  as  extensive  'as  under 
latter. — Frost  v.  Witter,  112  Cal.  421,  424. 
84  Am.  St  Rep.  53,  €4  Pac.  705. 

610.     Same— In    fnrtberance    of    Justice. 

Amendments  are   only   allowed   in  further* 
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ance  of  justice.  It  would  be  hard  case  on 
defendant  that  court  should  allow  affirmed 
judgment  in  an  action  to  be  vacated  and 
new  case  made  by  plaintiff  after  defend- 
ant, on  the  showing:  of  plaintiff,  has  won 
suit.  An  amendment  of  complaint  is  not 
then  In  furtherance  of  justice. — Kirby  v. 
Superior  Court,  68  Cal.  604,  606,  10  Pac.  119. 


511.  Same  — Power  of  court  to  cause 
amendments  to  be  made  is  granted  in  gen- 
eral terms,  unqualified  by  anything  which 
would  justify  court  in  refusing  leave  of 
plaintiffs  to  amend  by  reason  of  anything 
which  relates  to  jurisdiction  of  court.  Mere 
fact  that  matters  to  be  amended  relate  to 
jurisdiction  of  court  over  proceedings  can 
make  no  difference  in  allowing  such 
amendment. — Contra  Costa  C.  M.  R.  Co.  v. 
Moss,  23  Cal.  323,  826. 

512.  Same  — -  Reference,  amendment  by 
and  effect  of. — Where  pleading  is  amended 
by  designating  by  reference  where  new 
matter  is  to  be  inserted  in  original  plead- 
ing, or  what  part  of  original  pleading  is  to 
be  considered  as  stricken  out,  such  desig- 
nation itself  does  not  constitute  an  amended 
pleading,  but  taken  together  with  original 
pleading,  the  two  are  to  be  construed  as 
amended  pleading. — Turner  v.  Hamilton,  — 
Wyo.  408,  80  Pac.  664,  665. 

518.  Amendment*  allowable  —  (1)  To 
plaintiff— Adding  eoont. — In  action  by  as- 
signee of  insolvent  partnership  to  recover 
value  of  certain  sheep,  it  is  not  error  for 
court  to  permit  complaint  to  be  amended 
by  adding  count  charging  sale  of  sheep'  to 
have  been  void  because  made  by  only  one 
of  partners. — Carrie  v.  Cloverdale  B.  &  C. 
Co.,  90  Cal.  84,  86,  27  Pac.  58. 

514.  Same— Same— Adding  name  of  party 
plaintiff.— Court  may  allow  party  to  amend 
his  complaint  by  adding  name  of  another 
party  plaintiff,  where  it  does  not  affect  sub- 
stantial rights  of  parties. — Polk  v.  Coffin, 
9  Cal.  56,  58. 

515.  Same  —  Same  —  Adding  or  striking 
out  name  of  party* — Under  Practice  Act  of 
1850,  section  68,  court  might  at  any  time, 
in  furtherance  of  justice,  and  on  such  terms 
as  might  be  proper,  amend  any  pleading  or 
proceeding  by  adding  or  striking  out  name 
of  any  party. — Acquital  v.  Crowell,  1  Cal. 
191,  192. 

516.  Court  commits  no  error  in  directing 
complaint  to  be  amended  by  striking  out  of 
caption  thereof  names  of  certain  defendants, 
where  other  defendants  are  not  prejudiced 
by  such  action. — Doane  v.  Houghton,  75  Cal. 
360,  362,  17  Pac.  426. 

517.  Complaint  may  be  amended  by  strik- 
ing out  names  of  two  of  plaintiffs  there- 
from, and  it  is  not  necessary  to  file  an 
amended  complaint  in  names  of  two  remain- 
ing plaintiffs. — Tormey  v.  Pierce,  49  Cal. 
306,  308. 

518.  Same— Same— Allegata  and  probata 
most    correspond. — Stout   v.    Coffin,    28    Cal. 


65,  67;  Hathaway  v.  Ryan,  85  Cal.  187,  188, 
195;  Mondran  v.  Goux,  51  Cal.  151,  158;  Hop- 
kins v.  Orcutt,  51  Cal.  637,  638;  McCord  v. 
Seale,  56  Cal.  262,  264. 

510.  Same  —  Same  —  Amendment  In  har- 
mony wit*  admission. — While  amendment 
can  not  be  allowed  which  changes  an  ad- 
mission into  denial,  yet  amendment  may 
be  allowed  where  it  is  not  inconsistent 
with  admission,  but  in  harmony  with  it; 
does  not  negative  admission,  but  explains 
it. — McPherson  v.  Weston,  86  Cat  90,  92,  24 
Pac.   733. 

520.  Same— Same— Bill  of  costs  and  affi- 
davit.— Court  may,  in  its  discretion,  allow 
plaintiff  to  amend  his  bill  of  costs  and  affi- 
davit accompanying  it. — Burnham  v.  Hays, 
8  Cal.  116,  118,  58  Am.  Dec.  389. 

'521.  Same— Same— Change  of  action  at 
law  Into  snlt  In  equity. — Cause  of  action  at 
law  may  be  so  amended  as  to  be  changed 
into  suit  in  equity. — Walsh  v.  McKeen,  75 
Cal.  519,  521,  17  Pac.  678. 

622.  It  is  proper  to  allow  complaint, 
which  is  in  form  of  mere  action*  at  law, 
upon  creditor's  claim  presented  against  es- 
tate of  guardian  by  ward,  to  be  amended 
so  as  to  make  it  an  equitable  action  for  ac- 
counting of  trust  under  guardianship, 
where  claim,  as  presented  to  executor, 
stated  all  facts  upon  which  plaintiff  relied. 
— Porter  v.  Fillebrown,  119  Cal.  235,  238,  51 
Pac.  322. 

523.  Same— Same— Change    of    remedy. — « 

Amendment  which  changes  only  remedy 
and  not  cause  of  action  is  permissible. — 
Frost  v.  Witter,  132  Cal.  421,  426,  42.7,  84 
Am.  St.  Rep.  63,  64  Pac.  705. 

524.  Same— Same— Continuance  to  meet 
amendment. — Amendments  to  pleading,  so 
as  to  enable  party  to  prove  all  facts  neces- 
sary to  his  cause  of  action  or  defense,  are 
favored.  If  by  reason  of  such  amendment, 
opposite  party  is  taken  by  surprise,  cause 
can  be  continued  or  time  allowed  to  meet 
amendment,  or  such  other  terms  imposed  as 
may  be  just  under  circumstances. — Crosby 
v.  Clark,  132  Cal.  1,  8,  63  Pac.  1022. 

525.  Same— Same— Correcting  mistake  of 
law  as  well  as  of  fact. — Court  has  power  to 
allow  amendment  correcting  mistake  of 
law  as  well  as  of  fact. — Ward  v.  Clay,  82 
Cal.  502,  610,  23  Pac.  50,  227;  Oould  v.  Staf- 
ford, 101  Cal.  32.  84,  85  Pac.  429. 

526.  Same— Same— Erroneous  process*  but 
not  void  process. — Void  process  can  not  be 
amended;  but  erroneous  process  may.  Thus, 
if  judgment  directs  sheriff  to  do  all  that 
process.  Issued  in  most  formal  and  regular 
manner,  could  have  directed  him  to  do, 
copy  of  judgment  under  which  sheriff  sells 
mortgaged  property,  but  which  does  not 
purport  to  have  been  issued  in  name  of 
people,  and  which  Is  not  directed  to  sheriff, 
and  which  does  not  direct  him  to  execute 
judgment,   may   be   corrected   by   supplying 
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defects  therein. — Newmark  y.  Chapman,  63 
Cal.  557,  559. 

Aa    to    amendment    of    void    process,    see 

pars.  533-536,  668,  this  note. 

027.  Same  — Same  — Facti  snowing?  that 
allowance  of  amendment  to  pleadings  was 
proper* — Jackson  v.  Jackson,  94  Cal.  446, 
462,  29  Pac.  957;  Carter  v.  Lothian,  133  Cal. 
451,  452,  65  Pac.  962;  Chamberlain  v.  Laew- 
en thai,  138  Cal.  47,  61,  70  Pac.  932;  Cum- 
mings  v.  Weir,  37  Wash.  42,  79  Pac.  487,  488. 

528.  Same— Same— For  particulars  speci- 
fied in  demurrer*  for  ambiguity  or  uncer- 
tainty are  in  aid  of  pleading  and  contem- 
plate amendment  in  particulars  specified 
in  them. — Schaake  v.  Eagle  A.  C.  Co.,  136 
Cal.  472,  480,  63  Pac.  1026,  67  Pac.  759. 

520.  Same— Same— For  proper  presenta- 
tion of  canse. — It  can  very  rarely  happen 
that  court  would  he  justified  in  refusing  a 
party  leave  to  amend  his  pleading  so  that 
he  may  properly  present  his  case  and  obvi- 
ate any  objection  that  facts  which  consti- 
tute his  cause  of  action  or  his  defense  are 
not  embraced  within  issues  or  properly 
presented  by  his  pleading.  This  rule  is  es- 
pecially cogent  when  objection  to  testimony 
is  not  that  it  is  then  for  first  time  brought 
to  notice  of  adversary,  but  that  by  reason 
of  language  of  pleading  it  is  not  within 
terms  of  issue. — Guldery  v.  Green,  96  Cal. 
630,  633,  30  Pac.  786;  Crosby  v.  Clark,  132 
Cal.  1,  8.  63  Pac.  1022. 

530.  Plaintiff  can  not  claim  right  to  en- 
force judgment  rendered  in  his  favor,  by 
reason  of  neglect  on  part  of  defendant, 
which,  in  eye  of  law,  Is  excusable.  He  has 
right  to  be  compensated  for  damages  he  has 
sustained  at  hands  of  defendant;  but  if 
defendant  has,  without  any  fault  on  his 
part,  been  prevented  from  presenting  his 
defense,  it  is  but  simple  justice  that  he 
should  have  opportunity  therefor. — Melde 
v.  Reynolds,  129  Cal.  808,   313,   61  Pac.   932. 

531.  Plaintiff  should  be  permitted  to 
amend  his  complaint  so  as  to  present  his 
legal  rights  to  determination  of  jury;  other- 
wise case  should  be  dismissed. — McDonald 
v.  Bear  River  &  A.  W.  A  M.  Co.,  16  Cal.  145, 
149. 

532.  Same  —  Same  —  Plaintiff,  after  re- 
versal of  Judgment,  may  amend  to  avail 
himself  of  equity. — If  action  to  quiet  plain- 
tiff's title  to  certain  water-rights  has  been 
tried  on  both  sides  upon  wrong  theory,  but 
it  appears  that  under  pleadings  properly 
framed  for  that  purpose  plaintiff  might  be 
entitled  to  specific  performance  of  contract 
in  controversy,  or  some  other  equitable  re- 
lief, plaintiff  will  be  permitted,  upon  re- 
versal of  judgment,  to  amend  complaint  so 
as  to  avail  himself  of  equity. — Pudickar  v. 
East  Riverside  Irr.  Dist.,  109  Cal.  29,  40,  41 
Pac.  1024. 

538.  Same  —  Same  —  Proof  of  service  of 
•nmmons  may  be  amended  and  filed  nunc 
pro    tunc   as   of    date    of   judgment,    where 
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proof  of  publication  or  of  service  la  im- 
perfect or  insufficient. — Herman  v.  Santee, 
103  Cal.  519,  523,  42  Am.  St.  Rep.  145,  37  Pac 
509. 

534.  This  is  permissible  in  those  cases 
in  which  there  has  been  an  actual  service 
of  the  process  in  due  and  legal  manner,  and 
the  defect  consists  in  the  formalities  of  the 
return,  or  in  the  failure  to  make  any  re- 
turn; because  in  such  a  case  the  actual 
service  of  process  gives  the  court  jurisdic- 
tion, and  the  court  should  allow  the  return 
to  be  amended  or  to  be  made  in  accord- 
ance with  the  actual  facts. — Williamson  v. 
Farrow,  1  Bail.  L.  (S.  C.)  611,  21  Am.  Dec 
492. 

Aa  to  amendments  to  return  of  process, 
matters  that  may  be  amended,  and  limita- 
tion upon  role,  see  discussion  and  authori- 
ties I  Kerr's  Pleading  and  Practice,  §§212, 
233. 

535.  Same— Same— Same — Defects  juris- 
dictional,— In  those  cases  in  which  the  de- 
fects in  the  service  of  the  process  are  juris- 
dictional, the  proof  of  service,  or  the  return 
of  the  officer,  can  not  be  amended,  either  by 
the  order  of  or  with  leave  of  the  court,  (1) 
for  the  reason  that  the  court  never  having 
acquired  jurisdiction  in  the  cause,  is  with- 
out power  to  act  in  any  respect,  except  to 
order  the  cause  stricken  from  the  docket: 
and  (2)  for  the  further  reason  that  there 
is  nothing  to  amend;  for  there  must  be 
some  valid  record  before  there  can '  be  aa 
amendment  thereto. — Bernard  v.  Stevens,  2 
Alk.  (Vt)  429,  16  Am.  Dec.  733. 

See,  also,  pars.  626,  668,  this  note. 

See  fall  discussion,  in  I  Kerr's  Pleading 
and  Practice,  §  281. 

536.  Jurisdiction  can  not  be  conferred 
upon  the  court  by  amendment  of  return  of 
process  where  no  jurisdiction  was  conferred 
hy  the  acts  of  the  officer  and  the  facts  in 
the  case.  Thus,  in  a  case  in  which  A  was 
the  administratrix  of  B  and  also  his  widow. 
In  an  action  to  foreclose  a  mortgage  given 
by  B  upon  real  property  in  which  service 
of  process  was  made  upon  A  In  her  in- 
dividual capacity  only,  and  no  service  made 
upon  any  one  else,  a  return  duly  made 
according  to  the  facts,  reciting  that  the 
service  was  so  made  "and  that  by  order  of 
the  plaintiff's  attorney  none  of  the  other 
defendants  were  served,"  this  service  was 
absolutely  void  in  so  far  as  the  foreclosure 
of  the  mortgage  was  concerned,  conferred 
upon  the  court  no  jurisdiction  for  any  pur- 
pose; and  an  order  of  the  court  directing 
the  sheriff  to  amend  his  return  so  as  to 
show  that  service  was  made  upon  A  in 
her  representative  capacity  and  not  In  her 
individual  capacity,  was  without  warrant 
of  law,  and  demanded  that  the  officer  con- 
tradict and  stultify  a  return  duly  and  regu- 
larly made,  In  proper  form  and  reciting  all 
the  facts.  The  making  of  this  order  was 
a  flagrant  abuse  of  "discretion."  not  to 
properly    characterize    it,— and    upon    every 
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principle  of  law  and  procedure  an  appel- 
late court  was  called  upon  to  declare  void 
and  set  aside  the  order.  The  supreme  court 
of  California  has  held  otherwise  in  Mor- 
rissey  v.  Oray,  160  Cal.  390.  117  Pac.  438; 
Morrissey  v.  Gray,  162  Cal.  638,  124  Pac. 
246,  but  the  facts  and  circumstances  in  that 
case,  manifest  "irregularities,"  not  to  say 
actual  fraud  if  not  downright  perjury,  are 
such  as  to  render  that  case  useless  as  a 
precedent. 

See  the  facts  fully  set  forth  in  I  Kerr's 
Pleading  and  Practice,  §  234. 

5S7.  Same— Same— Stipulation  may  be  set 
•aide. — Stipulation  entered  into  between  at- 
torneys in  pending  cause,  which  performs 
function  of  express  replication  to  answer, 
is  subject  to  be  amended  or  set  aside  by 
court,  to  same  extent  and  under  like  cir- 
cumstances as  would  be  pleading  having 
like  effect. — Ward  v.  Clay,  82  Cal.  602,  609, 
23  Pac.  50.  227. 

538.  Same— -Same— Though  cause  of  ac- 
tion la  abandoned. — It  Is  proper  to  allow 
amendment  to  complaint  to  be  filed,  though 
it  omits  cause  of  action  set  forth  in  original 
complaint,  as  defendant  is  not  injured  by 
abandonment  of  cause  of  action  alleged 
against  him. — Concannon  v.  Smith,  134  Cal. 
14,  18,  66  Pac.  40. 

539.  Plaintiff  has  right  to  abandon  de- 
mand made  in  his  complaint  and  to  strike  It 
therefrom  by  way  of  amendment,  and  court 
should  then  allow  amended  complaint  to 
stand,  and,  if  it  states  cause  of  action,  com- 
pel defendant  to  plead  to  it. — St.  Clair  v. 
San  Francisco  &  8.  J.  V.  R.  Co.,  142  Cal. 
647,  660,  76  Pac.  485. 

54#.  Same— Same— To  conform  pleadings 
to  proof. — Whenever  evidence  conclusively 
shows  party  entitled  to  relief,  amendment 
should  be  allowed  or  directed  to  conform 
pleadings  to  facts  which  ought  to  be  In 
issue.  In  order  to  enable  court  to  decree 
fully  on  merits,  and  whenever  this  is  not 
done,  it  Is  error. — Connalley  v.  Peck,  8  Cal. 
76,   82. 

541.  When  evidence  conclusively  shows 
party  to  be  entitled  to  relief,  amendment 
should  be  either  allowed  or  directed  to  con- 
form pleadings  to  facts,  which  ought  to  be 
In  issue.  In  other  words,  party  is  entitled 
to  have  his  pleadings  amended  so  as  to  con- 
form to  proof. — Cennalley  v.  Peck,  3  Cal.  75, 
82. 

542.  Pending  motion  for  nonsuit,  it  Is 
within  discretion  of  court  to  permit  plain- 
tiff to  amend  his  complaint  so  as  to  make 
it  conform  to  proofs,  where  this  action  is  in 
furtherance  of  justice. — Kamm  v.  Bank  of 
California,  74  Cal.  191,  198,  15  Pac.  765. 

548.  Same— Sane—To  correct  Inconsist- 
ency between  allegations  of  complaint  and 
Its  prayer.  —  Court  may  properly  permit 
plaintiff  to  amend  his  complaint  so  as  to 
correct  inconsistency  between  allegations 
thereof  and  its  prayer. — French  v.  McCarthy, 
125  Cal.  508,  612,  68  Pac  164. 


Same  —  Same  —  To    make    Judgment 

speak  truth.  —  Courts  have  power  at  all 
times  to  allow  amendments  to  judgments 
for  purpose  of  having  judgment  as  entered 
express  that  which  was  rendered,  so  that 
record  will  contain  actual  decision  of  court. 
—O'Brien  v.  O'Brien,  124  Cal.  422,  426,  67 
Pac.  225;  Canadian  &  American  Mortgage 
&  T.  Co.  v.  Clarlta  Land  &  Investment  Co.. 
140  Cal.  672,  676,  74   Pac.   801. 

545.  Same  —  Same  —  To  make  pleadings 
conform  to  grounds  of  cause. — It  is  proper 
to  allow  pleadings  to  be  amended  so  as  to 
conform  to  grounds  upon  which  case  must 
be  tried. — Chalmers  v.  Chalmers,  81  Cal.  81, 
85,   22  Pac.   395. 

546.  Same— Same— To  obviate  objection 
of  no  Issue  presented. — Where  fact  sought 
to  be  shown  by  testimony  offered  on  part 
of  defendant  was  not  defense  when  pre- 
sented for  first  time  In  case,  and  defendant 
attempted  to  set  it  up  as  defense  in  his 
original  answer,  but,  by  reason  of  certain 
phraseology  used  therein,  court  held,  upon 
objection  of  plaintiff,  that  it  did  not  pre- 
sent issue  that  would  render  testimony  ad- 
missible, court  should  grant  defendant's 
request  for  relief  to  amend  his  answer  so 
as  to  obviate  this  ruling. — Guldery  v.  Green, 
95  Cal.   630,   634,   30  Pac.   786. 

547.  Same— Same— To  suit  testimony  In 
forcible  entry  and  detainer. — It  is  duty  of 
court,  in  an  action  of  forcible  entry  and 
detainer,  either  on  its  own  motion,  or  on 
motion  of  plaintiff,  to  permit  him  to  so 
amend  his  complaint  as  to  suit  testimony. 
— Valencia  v.  Couch,  82  Cal.  339,  343,  91  Am. 
Dec.  589. 


548.  Same— Same— Valid  defense  In  hand. 

— To  strike  out  pleading  which  is  suscep- 
tible of  being  amended  by  statement  of  facts 
known  to  exist,  and  which  constitutes  cause 
of  action  or  defense  to  action,  is  harsh 
proceeding,  and  should  only  be  resorted  to 
in  extreme  cases.  To  refuse  permission  to 
answer  with  valid  defense  in  hand  can 
only  be  justified  in  face  of  facts  showing 
wilful  neglect,  Inexcusable  carelessness,  or 
Irreparable  injury  to  plaintiff. — Burns  ▼. 
Scooffy,  98  Cal.  271,  276,  36  Pac.  86. 

549.  Same — (2)  To  defendant— More  cau- 
tion used. — The  amendments  are  allowed  to 
defendants  with  much  more  caution  than  to 
plaintiffs;  yet,  it  is  uncommon  to  refuse 
them  amendments  whenever  proper  case  is 
made  out. — Connalley  ▼.  Peck,  3  Cal.  75,  82: 
Hooper  v.  Wells  F.  &  Co.,  27  Cal.  11,  85,  85 
Am.  Dec.  211;  Carpdntter  v.  Brenham,  50  Cal. 
549,  554. 


550.  Same — Same— Answer  to  action  for 
diversion  of  water. — In  action  brought  by 
plaintiff,  who  was  lower  riparian  proprie- 
tor on  stream,  to  restrain  defendant,  who 
was  upper  riparian  proprietor  on  same 
stream,  from  diverting  water  therefrom, 
such  wrongful  diversion  being  made 
through  small  flume,  Into  which  water  was 
turned    from    time    to    time    by    temporary 
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obstruction  or  dams  across  stream,  and  it 
was  averred  in  original  answer,  .  among 
other  things,  that  defendant,  as  riparian 
owner,  and  also  by  virtue  of  prescriptive 
right,  was  entitled  to  divert  more  water 
than  said  flume  could  carry,  and  he  thus 
justified  diversion,  court  may,  in  its  discre- 
tion, allow  an  amended  answer  to  be  filed, 
omitting  defense  just  stated,  and  averring 
that  during  time  of  alleged  diversion,  part 
of  his  riparian  land  was  leased  to  certain 
tenants  over  which  he  had  no  control,  and 
that,  if  during  said  time,  more  water  was 
diverted  to  said  flume  than  said  leased  ri- 
parian land  was  entitled  to,  said  tenants 
alone  were  liable  therefor  to  plaintiff.  A 
defendant  can  generally  set  up  as  many  de- 
fenses as  he  may  have. — Gould  v.  Stafford, 
101  Cal.  32,  84,  15  Pac.  429. 

561.  Same  —  Same  —  Cross-complaint— la 
action  to  annul  marriage.  —  Under  proper 
circumstances,  it  is  allowable  for  trial  court 
to  permit  cross-complaint  in  action  to  annul 
marriage  to  be  amended,  so  as  to  set  up 
fraud  in  procurement  of  deeds  of  settlement, 
and  to  allow  such  amendment  to  be  filed 
after  case  has  been  submitted  for  decision. 
— Jackson  v.  Jackson,  94  Cal.  446,  461,  29 
Pac.   957. 

562*  Same— Same— Same  —  Pleading  ten- 
der.— A  court  does  not  err  in  allowing  de- 
fendant to  amend  his  cross-complaint  by 
pleading  tender  and  offer  to  deposit  in 
court,  nor  in  denying  plaintiff's  motion  to 
strike  out  said  amendments.  —  Crosby  v. 
Clark,   132  Cal.   1,   8,  63  Pac.   1022. 

553.  Same  — -  Same  —  Defense  defectively 
pleaded.  —  Where  defense  is  defectively 
pleaded,  and  evidence  offered  in  support 
thereof  is  objected  to,  defendant  should 
have  an  opportunity  to  obviate  such  defect 
by  amendment. — Carpentier  v.  Small,  35  Cal. 
346,  363;  De  Baker  v.  Southern  Cal.  R.  Co., 
106  Cal.  257,  284,  46  Am.  St.  Rep.  237,  39  Pac. 
610. 

554.  Same— Same— Garnishee  may  amend 
answer. — To  subserve  purpose  of  justice, 
courts  should  allow  garnishee  to  amend  his 
answer  whenever  it  appears  that  he  has 
committed  mistake  or  fallen  into  error 
which  could  not  have  been  reasonably 
avoided. — Smith  v.  Brown,  5  Cal.   118. 

555.  Same— Same— New  matter  known  to 
defendant. — Fact  that  new  matter,  set  up  by 
way  of  amendment,  was  known  to  defend- 
ant at  time  of  filing  original  answer,  is  no 
good  reason  why  amendment  should  not  be 
permitted. — Pierson  v.  BtfcCahill,  22  Cal.  127, 
131;  Farmers'  Nat.  Gold  Bank  v.  Stover,  60 
Cal.  387,  396;  Sharon  v.  Sharon,  77  Cal.  102, 
105,  19   Pac.   230. 

556.  Same— Same— Omission  of  material 
allegation  through  oversight. — If,  through 
probable  oversight  of  an  attorney  who  drew 
answer,  there  is  an  omission  of  materia] 
allegation,  it  is  error  for  trial  court  to 
refuse  leave  to  defendant  to  file  amendment 
to    such    answer    curing    defect    therein. — 
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557.  Same— Sam*  —  Replevin  —  Transfor- 
mation of  answer. — In  action  of  replevin, 
it  is  not  error  for  court  to  grant  leave  to 
plaintiff  to  amend  after  evidence  is  closed, 
or  before  final  submission  of  case,  so  as  to 
transform  answer  virtually  into  one  of 
trover  charging  defendant  with  converting 
property  and  claiming  damages  accordingly. 
—Henderson  v.  Hart,  122  Cal.  382,  333,  334, 
54  Pac.  1110. 

558.  Amendments  may  be  made  at  what 
time  — At     any     stage     of     proceedings.— 

Amendment  of  pleadings  should  be  allowed 
at  any  stage  of  trial  when  it  is  necessary 
for  purposes  of  justice,  and  whenever  it  is 
not  done,  it  is  error. — Farmers'  Nat.  Gold 
Bank  v.  Stover,  60  Cal.  887,  396. 

559.  Amendment  to  pleadings  should  be 
allowed  at  any  stage  of  proceedings,  where 
adverse  party  will  not  lose  opportunity  to 
finally  present  his  whole  case. — Klrsteln  v. 
Madden,  38  Cal.   158,   162. 

560.  Same — Even  after  evidence  la  dosed. 

— Court  may,  in  furtherance  of  justice,  per- 
mit defendant,  even  after  evidence  is  closed, 
to  deny  certain  averments  in  complaint.— 
Hibernia  S.  &  L.  Soc.  v.  Jones,  89  Cal.  607 
26  Pac.   1089. 

561.  Same — Even  after  jnry  la  Impaneled. 

—It  is  .  proper  to  permit  answer  to  be 
amended  after  jury  is  impaneled  where 
plaintiff  does  not  seem  to  have  been  taken 
by  surprise  or  to  have  suffered  any  injury 
therefrom. — Beronio  v.  Southern  Pac.  R.  Co 
86  Cal.  415,  422,  21  Am.  St.  Rep.  57,  24  Pac! 
1093. 

563.  Same — Even    after   Judgment. — It    is 

not  often  necessary  to  amend'  complaint 
after  case  has  been  submitted,  but  there 
is  no  limitation  as  to  time  before  judgment 
entered  when  power  of  court  ceases,  and 
even  after  judgment.  It  may  be  exercised 
for  relief  of  party  where  judgment  results 
from  mistake,  inadvertence;  surprise,  or  ex- 
cusable neglect.— Lee  v.  Murphy,  119  Cal 
364.   367,   51   Pac.   549,  955. 

568.  Same — Even  after  verdict. — When  it 
is  necessary,  defendant  may  be  allowed, 
even    after    verdict,    to   amend    his    defense 

so  as  to  make  it  conform  to  «facts  proved. 

Zellin  v.  Rogers,  21  Fed.  103,  108. 

564.  Amendments  may  be  made  daring 
trial — In  general. — Amendment  of  pleading 
should  be  allowed  at  any  stage  of  trial, 
when  it  Is  necessary  for  purposes  of  jus- 
tice; and  denial  thereof  is  error. — Connalley 
v.  Peck,  3  Cal.  75,  82;  Smith  v.  Yreka  W 
Co.,  14  Cal.  201,  202,  73  Am.  Dec  647;  Farm- 
ers' Nat.  Gold  Bank  v.  Stover,  60  Cal.  387 
396. 

565.  Same  — By    striking    out    parties. — 

Court  may  on  trial  permit  complaint  to  be 
amended  by  striking  out  of  caption  thereof 
names  of  certain  defendants  who  are  shown 
to    have    no    Interest    in    subject-matter   of 
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suit. — Doane  v.  Houghton,   75  Cal.   360,   362, 
17  Pac.  426. 

566.  Same— Chance  of  prayer. — Party  can 
not  be  sent  out  of  court  merely  because  his 
facts  do  not  entitle  him  to  relief  at  law, 
or  merely  because  he  is  not  entitled  to  re- 
lief in  equity,  as  case  may  be.  He  can  be 
sent  out  of  court  only  when,  upon  his  facts, 
he  is  entitled  to  no  relief,  either  at  law 
or  in  equity.  Hence,  if  complaint,  pray- 
ing for  legal  relief,  states  facts  which  en- 
titled complainant  to  equitable  relief,  court 
may,  even  during  progress  of  trial,  permit 
plaintiff's  prayer  to  be  so  amended  as  to 
ask  for  appropriate  equitable  relief. — Walsh 
v.  McKeen,  75  Cal.  519,  521,  522,  17  Pac. 
673. 

567.  Same  —  To  allege  venae.  —  Amend- 
ment of  complaint  so  as  to  allege  venue, 
may  be  permitted  during  trial,  and  court's 
action  will  not  be  reviewed  where  no  abuse 
of  discretion  is  shown. — Standard  Furniture 
Co.  v.  Anderson,  38  Wash.  582,  80  Pac.  813, 
814. 

5418.  Same— To  conform  to  proof*. — Com- 
plaint may  be  amended  at  trial  to  conform 
to  proofs,  though  against  defendant's  ob- 
jection, where  he  is  not  prejudiced  thereby. 
— Bean  v.  Stoneman,  104  Cal.  49,  60,  58,  37 
Pac.  777,  88  Pac.  89. 

B69.  Same— Same— Intervener. — No  error 
is  committed  in  permitting  an  intervener  to 
amend  his  complaint  to  conform  to  proofs. 
— Ward  v.  Waterman,  85  Cal.  488,  508,  24 
Pac.  930. 

570.  Same— -To  Justify  admission  of  evi- 
dence. —  Party  may,  even  during  trial, 
amend  defective  pleading  so  as  to  justify 
admission  of  evidence  offered  in  support 
thereof. — Carpentier  v.  Small,  35  Cal.  346, 
862,  863;  Clark  v.  Phoenix  Ins.  Co.,  36  Cal. 
168,  176;  Farmers'  Nat.  Gold  Bank  v.  Stover, 
60  Cal.  387,  895. 

571.  Same— Upon  Just  terms. — When  it 
Is  discovered  during  course  of  trial  that 
pleadings  are  so  defective  that  real  subject 
of  dispute  can  not  be  finally  determined, 
court,  after  application  is  made  therefor, 
should  allow  amendments  on  such  terms 
as  may  be  Just. — Farmers'  Nat.  Oold  Bank 
v.  Stover,  60  Cal.  387,  395. 

572.  Amendments  not  allowable  —  Affi- 
davit   and     undertaking;    on    attachment.— • 

Affidavit  on  attachment  is  not  amendable, 
and  undertaking  upon  attachment  stands 
upon  same  ground. — Tlbbet  ▼.  Tom  Sue,  122 
Cal.   206.   209,   54  Pac.  741. 

As  to  amendment  of  writs  of  attachments 
and  of  papers  on  which  they  are  based,  see 

note   61   Am.   Dec.  125-181. 

57S.  Same— Changing  admission  Into  de- 
nial.— Where  defendant  admits  in  his  an- 
swer material  allegation  of  complaint,  he 
should  not  be  allowed  to  amend  his  answer 
by  changing  admission  into  denial  after 
case  has  been  tried  on  issue  as  framed,  and 
new  trial  granted. — Span  age  1  v.  Re  ay,  47 
Cal.    608,   611,    612. 


574.  Same— Denying  acknowledgment  of 
mortgage. — It  is  improper  to  allow  an 
amendment  of  verified  answer  at  trial  which 
denies  averments  of  complaint  in  regard  to 
due  acknowledgment  of  mortgage,  as  plain 
purpose  of  such  amendment  is  to  introduce 
defense  highly  inequitable,  and  to  raise  on 
trial  fresh  issue  upon  matter  which  has 
never  been  in  controversy,  and  to  compel 
plaintiff  to  meet  it  by  entirely  new  line  of 
proof. — Bari%  of  Woodland  v.  Heron,  122 
Cal.   107,  109,  54  Pac.  587. 

575.  Same  —  Denying  '   fact      admitted.— 

Party  will  not  be  permitted  upon  trial  to 
amend  by  denying  fact  admitted  in  answer. 
— Bank  of  Woodland  v.  Heron,  122  Cal. 
107,  110,  54  Pac.  537. 

576.  Same— Evasive  answer. — There  is  no 
error  in  refusing  to  allow  defendant  to  file 
amended  answer  to  verified  complaint, 
which  answer  is  evasive  and  tenders  no 
material  Issue,  and  which  defendant  has  not 
verified  nor  offered  to  verify. — Shepard  v. 
McNeil,  38  Cal.  72,  75. 

577.  Where  defendant  asks  leave  to  file 
an  amendment  which  sets  up  judgment  of 
county  court  as  bar  to  an  action  of  eject- 
ment, it  is  proper  to  deny  motion  to  file 
amendment,  as  county  court  had  no  juris- 
diction of  action  of  ejectment,  or  of  any 
other  action  in  which  its  judgment  would 
be  a  bar  to  an  action  of  ejectment. — Kirsch 
v.  Smith,  64  Cal.  13,  14,  27  Pac  942. 

578.  Same— In  action  of  ejectment,  it   is 

proper  to  refuse  defendant  leave  to  amend 
answer,  if  proposed  amendment  does  not 
constitute  defense  to  cause  of  action,  nor 
proper  subject  of  counter-claim. — Wigmore 
v.   Buell,    116   Cal.   94,   96,   47   Pac   927. 

570.     Same— In  action  on  promissory  note* 

court  may  properly  refuse  to  permit  de- 
fendant to  amend  where  case  has  been  at 
issue  nearly  two  years,  and  trial  has  al- 
ready commenced,  and  new  Issues  would  be 
tended  by  amendment. — Page  v.  Williams, 
54  Cal.   562,   563. 

580.  Same— In  action  to  recover  for  ser- 
vices, it  is  error  not  to  permit  complaint 
to  be  amended  so  as  to  state  value  of  ser- 
vices.— Cowdery  v.  McChesney,  124  Cal.  363, 
365,   57   Pac.    221. 

581.  Same— In  replevin. — Illustration  of 
error  in  allowing  plaintiff  to  amend  hip 
complaint  and  in  striking  out  certain  alle- 
gations from  answer,  in  action  of  replevin, 
where  defendant  claimed  return  of  prop* 
erty  to  him. — Howell  v.  Foster,  65  Cal.  169 
171,  8  Pac.   647. 


Same— Notice     of     mechanics'     lien 

which  Is  filed  for  record  must  be  com- 
plete In  Itself  at  time  in  order  to  authorize 
its  enforcement,  and  is  not  capable  of  being* 
amended  or  reformed. — Madera  F.  &  T.  Co. 
v.  Kendall,  120  Cal.  182,  188,  66  Am.  St. 
Rep.  177,  52  Pac.   304. 

563.  Same— Of  Judgment  while  appaal  Jr 
pending. — While  appeal  from  judgment  0 
pending,    court    that    rendered    suoh    JmO* 
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ment  has  no  power  to  amend  or  correct  It. 
— Shay  v.  Chicagro  Clock  Co.,  Ill  Cal.  549, 
552,    44    Pac.    237. 

584.  Same— Of  name  la  Judgment,  with- 
out notice. — Judgment  against  "George" 
Mott  can  not  be  altered  on  plaintiff's  mo- 
tion, and  without  notice  to  defendant,  to 
"Gordon"  Mott;  such  amendment  is  error 
because  court  has  no  power  to  say  that 
"George"  and  "Gordon"  are  one  and  same 
person,  as  two  different  names,  prima  facie, 
must  be  held  to  signify  two  different  per- 
sons.— McNally  v.  Mott,  3  Cal.  235. 

5SS.  Same— Of  pleading?  while  appeal  la 
pending*. — While  appeal  is.  pending,  court 
below  has  no  jurisdiction  to  order  amend- 
ment to  any  pleading. — Kirby  v.  Superior 
Court,  68  Cal.  604,  606,  10  Pac.  119. 

580.  Same— Petition  la  voluntary  Insolv- 
ency must  show  that  creditors  are,  to  at 
least  the  number  of  five,  creditors  of  al- 
leged insolvent,  and  creditors  to  amount 
of  Ave  hundred  dollars,  and  if  proceeding 
does  not  show  this,  it  can  not  be  amended 
to  do  so,  and  must  fail.  The  original  peti- 
tion may  of  course  be  amended  and  cor- 
rected as  to  allegations  concerning  acts  of 
Insolvency,  and  particulars  of  creditors' 
claims,  but  new  creditors  and  new  claims 
can  not  be  hunted  up  and  presented  by 
such  amendment,  as  that  would  virtually 
be  commencement  of  new  proceedings. — An- 
derson v.  Superior  Court,  122  Cal.  216,  218, 
54   Pac.   829. 

587.  Same— To  present  Issue  already  pre- 
vented.— It  is  neither  necessary  nor  proper 
to  allow  amendment  to  answer  to  present 
issue  which  has  already  been  presented  by 
denials  therein.  —  Vulcan  Iron  Works  v. 
Burrel  Con.  Co.,  39  Wash.  319,  81  Pac.  836, 
838. 

588.  Same— To  aet  up  statute  of  limita- 
tions, when. — Court  does  not  err  in  refusing 
to  permit  defendant  to  set  up  statute  of 
limitations  after  he  has  answered  to  merits. 
— Stuart  v.  Lander,  16  Cal.  372,  375,  76  Am. 
Dec.  538. 

589.  Party  who  fails  to  plead  statute  of 
limitations  at  proper  time  will  not  be  per- 
mitted to  amend  his  answer.  Introducing 
such  plea,  except  to  further  ends  of  justice. 
— Cooke  v.  Spears,  2  Cal.  409,  412,  56  Am. 
Dec.    348. 

590.  Same— To  strike  out  unnecessary 
averment,  when. — After  trial,  if  plaintiff 
moves  to  strike  out  unnecessary  averment 
in  his  complaint  at  time  of  making  motion 
for  new  trial,  there  is  no  error  in  refusing 
to  allow  such  amendment,  though  if  plain- 
tiff, before  another  trial,  should  ask  for 
such  amendment,  it  should  be  allowed. — Gil- 
lian v.  Brown,  126  Cal.  160,  163,  58  Pac. 
466. 

591.  Some— "When  complaint  can  not  he 
made    to    state    nrood    cause    of    action. — As 

general  rule,  plaintiff  has  absolute  right 
to  amend  his  complaint,  but  it  is  not  error 
for  court  to  refuse  leave  to  amend  where 


it  can  see  that  complaint  can  not  be  so 
amended  as  to  state  good' cause  of  action. 
— People  ex  rel.  Loy  v.  Mount  Shasta  M. 
Co.,   107   Cal.   256,    258,    40   Pac.   391. 

592.  Same — Where  defense  la  Invalid. — It 

is  not  error  to  refuse  permission  to  amend 
after  judgment  sustaining  demurrer  to  an- 
swer, where  defense  relied  on  is  invalid. — 
Gilland  v.  Hutchinson,  16  Cal.   153,   157. 

593.  Same— Where    no    Injury    results. — 

Court  does  not  err  in  refusing  defendant 
leave  to  file  amended  answer  on  eve  of 
trial,  after  jury  is  in  attendance,  where 
defendant  is  not  injured  by  refusal,  and 
cause  is  tried  as  if  all  matters  set  forth 
in  amended  answer  were  pleaded. — Shad- 
burne  v.  Daly,  76  Cal.  355,  356,  18  Pac.  403. 

594.  Same— Where  no  new  Issue  or  de- 
fense Is  presented. — There  Is  no  error  in 
denying  request  for  leave  to  file  amended 
answer,  where  it  does  not  present  any  new 
Issue  or  any  defense  to  action  not  em- 
braced in  original  answer. — Dorn  v.  Baker, 
96  Cal.  206.  209,  31  Pac.  37;  Duff  v.  Duff, 
101  Cal.  1,  3,  35  Pac.  437. 

595.  Same— Where  not  presented  within 
reasonable  time. — There  is  no  error  in  re- 
fusing amendments  which  have  not  been 
presented  within  reasonable  time  where 
there  is  no  intimation  or  excuse  for  delay 
in  presenting  it. — Emeric  v.  Alvarado,  90 
Cal.  444,  483,  484,  27  Pac.  356. 

596.  Same  —  Where     unnecessary. — It    is 

not  error  to  refuse  an  unnecessary  amend- 
ment to  answer,  such  as  one  which  does 
not  present  any  new  issue  or  any  defense 
not  embraced  in  original  answer. — Ferrer 
v.  Home  Mut.  L.  Ins.  Co.,  47  Cal.  416.  428: 
Edgar  v.  Stevenson,  70  Cal.  286,  287,  11  Pac. 
704;  Duff  v.  Duff,  101  Cal.  1,  3,  35  Pac.  437. 

597.  There  is  no  error  in  refusing  to 
permit  an  amendment  of  answer  during 
progress  of  trial,  where  such  amendment  is 
unnecessary,  as  where  it  tenders  no  new 
issues,  and  all  matter  of  defense  which 
it  sets  forth  could  have  been  proved  under 
former  pleadings. — Ferrer  v.  Home  Mut.  L. 
Ins.  Co.,  47  Cal.  416,  428. 

598.  Amendments  — Substituted  pleading? 
—Distinction. — Supplemental  complaint  is 
not  amendment  to  pleading,  as  it  leaves 
formal  pleading  intact;  but  amendment  to 
pleading  makes  substituted  pleading. — Gid- 
dlngs  v.  The  '76  L.  A  W.  Co.,  109  Cal.  116, 
121,   41   Pac.   788. 

599.  Application  to  amend— Conies  too- 
late,  when. — In  absence  of  sufficient  show- 
ing, and  after  motion  for  judgment  upon 
pleadings,  or  after  judgment  as  of  nonsuit 
has  boen  determined  adversely  to  plaintiff, 
and  action  dismissed,  application  to  amend 
complaint  comes  too  late. — Peck  v.  Peck, 
33    Colo.    421,    80    Pac.    1063.    1064. 

•00.  Bad  practice— Court  directing;  com- 
plaint to  be  amended  by  striking;  names  out 
of  caption.— It  Is  bad  practice  for  court  to 
direct  complaint  to  be  amended  by  striking 
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•out  of  caption  thereof  names  of  certain  de- 
fendants, without  ft  1  ins;  amended  complaint; 
»  but  so  long:  as  other  defendants  are  not 
prejudiced  by  action  of  court,  allowance  of 
such  amendment  is  not  error. — Doane  ▼. 
Houghton,  75  Cal.  360,  162,  17  Pac.  426. 

601.  Cause  of  action  can  not  fee  changed 
—Action  ex  contractu  Into  action  ex  delicto. 

— After  summoning  his  adversary  to  appear 
and  defend  in  an  action  ex  contractu,  plain- 
tiff should  not  be  allowed  to  amend  his 
declaration  so  as  to  change  proceeding:  into 
action  ex  delicto  and  that  after  issue 
joined,  trial,  and  motion  for  nonsuit,  or  in 
arrest  of  judgment. — Ramirez  v.  Murray,  6 
Cal.   222,   224. 

602.  Same— Action  ex  delicto  Into  action 
ex  contractu. — It  is  error  to  permit  plain- 
tiff to  file  second  amended  complaint  which 
changes  proceeding;  from  an  action  ex 
delicto  to  action  ex  contractu. — Hackett  v. 
Bank   of  California,   57  Cal.   835,   336. 

60S.  Same  —  Assumpsit  —  Trespass  for 
mesne  profits. — Court  should  not  permit 
complaint  in  assumpsit,  to  recover  rent  for 
premises,  to  be  amended  so  as  to  make  it 
in  form  action  of  trespass  for  mesne  profits, 
as  such  amendment  virtually  changes  action 
ex  contractu  Into  action  ex  delicto.  — 
Ramirez  v.  Murray,  6  Cal.  222,  224. 

404.  Same— Change  of  party— Complaint 
against  executor  or  administrator,  in  his 
representative  capacity,  can  not  be  amended 
so  as  to  constitute  an  action  against  him 
individually.  It  would  be  an  entire  change 
of  party  defendant,  and  different  suit.— 
Sterrett  v.  Barker,  119  Cal.  492,  495,  51  Pac 
695. 

605.  Same— Claim  against  bank. — If  re- 
spondent, who  has  recovered  judgment 
against  bank,  has  any  legal  claim  against 
it  for  money  advanced  to  attorneys,  for 
conducting  certain  actions,  he  must  prose- 
cute that  claim  by  ordinary  civil  action 
against  bank,  and  can  not,  upon  motion  for 
final  judgment  substantially  open  and 
change  it  so  as  to  include  his  claim. — 
Wickersham  v.  Crittenden,  103  Cal.  582,  584, 
37  Pac.  618. 

606.  Same— Enforcement  of  trust. — Com- 
plaint in  action  to  enforce  trust  can  not 
be  amended  so  as  to  introduce  new  cause 
of  action,  particularly  where  such  new 
cause  of  action  was  barred  by  statute  of 
limitations  at  time  of  proposed  amendment. 
— Peiser  v.  Griffin,  125  Cal.  9,  14,  57  Pac. 
690. 

607.  Same— Entire  substance  and  prayer 
•f  bill. — Party  is  not  at  liberty  to  strike 
out  entire  substance  and  prayer  of  his  bill, 
and  Insert  new  cause  of  action  by  way  of 
amendment;  In  other  words,  matter  of 
amendment  must  not  be  entirely  foreign  to 
original  complaint. — Frost  ▼.  Witter,  132 
Cal.  421,  426,  84  Am.  8t  Rep.  68,  64  Pac. 
705. 

608.  Same— In  New  York  it  Is  entirely 
Immaterial  whether  cause  of  action  set  out 


in  amended  complaint  is  new  or  otherwise. 
—Frost  v.  Witter,  132  Cal.  421,  425,  89  Am. 
St.  Rep.  53,  64  Pac.  705. 

600.  Same— Matter  foreign  to  original 
complaint.  —  If  matter  stricken  out  of 
amended  complaint  relates  to  something 
foreign  to  original  complaint,  question  as 
to  whether  amended  complaint  goes  fur- 
ther than  is  allowed  by  our  code  of 
procedure  touching  amendments  arises; 
otherwise  not. — Nevada  Co.  &  S.  C.  Co.  v. 
Kidd,   28  Cal.   673,  680. 


610.  Same— Matter  not  Irrelevant  or  re- 
dundant. —  Any  matter  contained  in  one 
pleading  is  not  irrelevant  or  redundant  to 
cause  of  action  set  out  in  another  and  dif- 
ferent pleading  in  same  action. — Nevada 
Co.  &  S.  C.  Co.  v.  Kidd,  28  Cal.  673,  679. 

611.  Same  Qualification  of  rule. — Rule 
that  new  or  different  cause  of  action  can 
not  be  introduced  by  amendment  must  be 
taken  with  some  qualification.  The  most 
common  kinds  of  amendments  are  those  in 
which  complaints  are  amended  that  do  not 
state  facts  sufficient  to  constitute  cause  of 
action,  and  all  that  can  be  required  is 
that  wholly  different  cause  of  action  shall 
not  be  introduced;  in  other  words,  the  mat- 
ter of  amendment  must  not  be  foreign  to 
the  original  complaint. — Frost  v.  Witter, 
132  Cal.  421,  425,  89  Am.  St.  Rep.  53,  64 
Pac.    705. 

# 

612.  Same— To  avoid  statute  of  limita- 
tions.— New  cause  of  action  can  not  be  in- 
troduced into  complaint  under  guise  of 
amendments  so  as  to  avoid  statute  of  limi- 
tations.— Nellis  v.  Pacific  Bank,  127  Cal. 
166,  168,  o*  Pac.  880. 

618.  Complaint  may  be  amended— After 
demurrer  is  sustained. — Plaintiff  is  entitled 
to  amend  his  complaint  by  request  and 
leave,  if  demurrer  thereto  has  been  sus- 
tained.— Lord  v.  Hopkins,  30  Cal.  76,  78. 

614.  Same— After  filing  of  demurrer- 
Hut  before  bearing  thereon,  should  have 
been  allowed  same  as  though  demurrer  had 
been  sustained. — Lord  v.  Hopkins,  30  Cal. 
76.  77.  See  Gallagher  v.  Delaney,  10  Cal. 
410;  Thornton  v.  Borland,  12  Cal.  488;  Smith 
v.  Yreka  W.  Co.,   14  Cal.  201. 

619.  Same— After  overruling  of  demurrer 

may  be  allowed  by  leave  of  court  same  as 
though  demurrer  had  been  sustained.— 
Phelan  v.  Supervisors  of  San  Francisco,  9 
Cal.  16. 

616.  Same— Before    hearing    of   demurrer 

may  be  allowed  without  prejudice  to  in- 
junction issued  on  original  complaint. — 
Barber   v.   Reynolds,    33   Cal.    497,   501. 

617.  Same— Cause  of  action  not  being 
changed. — There  is  no  error  in  allowing 
plaintiff,  after  evidence  taken  and  submis- 
sion of  cause,  to  file  an  amended  complaint, 
where  it  does  not  change  cause  of  action. 
— Hancock  v.  Board  of  Education,  140  Cal. 
554,  562,  74  Pac,   44. 
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Amendments  varying  or  altering  canoe  of 
action,  how  far  allowed,  see  note  24  Am. 
Dec.   168,  162. 

What  amendments  to  pleadings  are  not 
admissible  because  they  change  cause  of 
action,  see  note  51  Am.  St.  Rep.  414-435. 

618.  There  is  no  error  in  permitting:  com- 
plaint to  be  amended  where  amended  com- 
plaint does  not  contain  an  entirely  new  and 
different  cause  of  action. — Bogart  v.  Crosby, 
91  Cal.   978,  281,  27  Pac.  603. 

619.  Same— Error  In  striking  ont  amended 
complaint. — It  is  error  to  strike  out 
amended  complaint  which  does  not  change 
cause  of  action. — St.  Clair  v.  San  Francisco 
&  S.  J.  V.  R.  Co.,  142  Cal.  647,  650,  76  Pac. 
486. 

620.  Same  —  Statute     of     limitations. — 

Where  cause  of  action  is  not  changed  by 
amendment  or  supplemental  complaint, 
statute  of  limitations  does  not  apply.— 
Stockton  C.  H.  &  A.  Wks.  v.  American  F.  I. 
Co.,  121  Cal.  182,  185,  53  Pac.  573. 

621.  Same — Same — Right  to  plead. — If  it 

is  apparent  from  pleadings  that  effect  of 
amendment  to  complaint  was  not  to  state 
new  cause  of  action  against  original  de- 
fendants, but  only  original  cause  of  action 
against  a  new  defendant,  the  latter  may 
plead  statute  of  limitations  with  effect. — 
Harrison  v.  McCormlck,  122  Cal.  651,  654,  55 
Pac.  592. 

622.  Same— Same— lime  of  running. — An 

amendment  to  complaint  which  does  not 
change*  cause  of  action  does  not  change 
time  of  running  of  statute'  of  limitations 
from  date  of  filing  of  original  complaint- 
Frost  v.  Witter,  132  Cal.  421,  427,  84  Am. 
St.  Rep.  58,  64  Pac.  705. 

623.  Same— Though  It  adds  to  descrip- 
tion.— An  amendment  to  complaint  may  be 
allowed  where  it  does  not  change  nature  of 
action,  or  state  an  entirely  new  cause  of 
action,  although  it  enlarges  or  adds  to  land 
described  in  original  complaint. — Bulwer 
Con.  M.  Co.  v.  Standard  Con.  M.  Co.,  83  Cal. 
613.  615,   23  Pac.   1109. 

624.  Same— What  is  no  change  of  action 
—Allegation  of  additional  facts. — Issue  is 
not  changed  by  amendment  of  pleading 
which  alleges  additional  facts  in  support 
of  such  issue. — Kline  v.  Stein,  18  Wash. 
124,  80  Pac.   278. 

626.     Same— Same— Change    of    remedy.— 

Amendment  to  complaint  which  does  not 
change  obligations  sought  to  be  enforced, 
but  only  changes  remedy,  does  not  change 
cause  of  action. — Frost  ▼.  Witter,  182  Cal. 
421,  427,  84  Am.  St.  Rep.  58,  64  Pac.  705. 

626.  Same— Same— In  action  for  negli- 
gence, where  it  is  sought  to  recover  actual 
damages,  there  is  no  change  of  action  by 
permitting  plaintiff  to  amend  by  charging 
that  acts  of  defendant  were  wilfully  and 
wantonly  done. — Esrey  v.  Southern  Pacific 
Co.,  103  Cal.  541,  546,  37  Pac.  500. 
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627.  Same— Same— In    action    of  slander, 

where  amended  complaint  is  filed,  but  slan- 
derous words  laid  In  original  complaint  are 
not  qualified  or  altered  in  their  sense  or 
meaning  by  those  proved  to  have  been  used 
by  defendant,  and  former  are  clearly  em- 
braced in  latter,  and  both  substantially 
charge  that  plaintiff  is  a  "thief,"  cause  of 
action  is  same. — Smullen  v.  Phillips,  92  Cal. 
408,  411,  28  Pac.  442. 

628.  Same— Same— Making  other  parties 
defendant.  —  Plaintiff,  having  leave  to 
amend,  has  right  to  make  other  persons 
parties  defendant  without  any  special  per- 
mission to  do  so,  such  as  heirs  at  law  who 
are  proper  if  not  necessary  parties,  and 
there  is  no  misjoinder  when  all  are  brought 
in.  Such  amendment  does  not  materially 
change  nature  of  action. — Lou  vail  v.  Grid- 
ley.  70  Cal.  507,  609,  11  Pac.  777. 

629.  Defendant  can  not  answer  an 
amended  complaint— By  allegation  that  It 
has  been  Improperly  filed,  he  should  present 
objection  to  filing  of  amendment  if  oppor- 
tunity offers,  or  move  to  strike  amended 
pleading  from  files. — Wheeler  v.  West,  78 
Cal.  96,  97,  20  Pac.  45. 

630.  Denial  of  application  to  amend— 
Effect  of. — If  court  denies  plaintiff's  appli- 
cation to  file  amendment  to  complaint,  such 
proposed  amendment  can  only  be  considered 
in  light  of  a  counter -affidavit  and  not  as 
part  of  showing  on  which  temporary  in- 
junction was  granted. — Meets  v.  Mohr,  141 
Cal.  667,  671,  75  Pac.  298. 

631.  Discretion  of  court  —  Allowance  of 
amendment  to  answer  is  a  matter  of  discre- 
tion abuse  of  which  alone  will  Justify  inter- 
ference on  appeal. — Gillan  v.  Hutchinson,  16 
Cal.  153,  156. 

632.  Same— Amendment    of    Judgment. 

Where  intent  of  entering  judgments  against 
both  defendants  happened  to  prejudice,  as 
it  turned  out,  of  plaintiff,  but  this  was  not 
corrected  before  motion  to  set  aside  was 
made,  it  was  discretionary  with  court  below 
to  allow  amendment  or  not,  and  its  discre- 
tion in  denying  It  will  not  be  disturbed.— 
Lewis  v.  Rigney,  21  Cal.  268,  273. 

633.  Same — Controlling  principle. — Court 
has  discretion  to  allow  amendment  to  com- 
plaint, and  in  passing  upon  application  for 
leave  to  amend,  controlling  principle  must 
be.  whether  amendment  is  In  furtherance 
of  justice.  It  should  be  refused  where  de- 
mand is  unconscionable.— Daley  ▼.  Russ,  8ff 
Cal.  114,  118.  24  Pac  867. 

634.  Same— New   defense   proposed   mu*t 

he,  what— While  amendments  are  in  sound 
discretion  of  court,  It  is  not  sufficient  that 
new  defense  proposed  by  legal  defense;  it 
should  also  be  equitable  defense. — Bank  of 
Woodland  v.  Heron,  122  Cal.  107,  109.  54 
Pac  587. 

630.     Same— Not  affected  by  character  of 

mistake.— Power  of  court  to  allow  amend- 
ment is  not  limited  by  character  of  mistake 
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which  calls  forth  Its  exercise.  It  is  not 
material  that  proposed  amendment  is  based 
upon  mistake  of  law. — Gould  v.  Stafford,  101 
Cal.  32,  34,  35  Pac.  429. 


.  636,  Sane— Permission  to  file  additional 
answer. — Whether  party  shall  be  permitted 
to  file  additional  answer  which  raises  issue 
antagonistic  to  issue  made  by  complaint 
and  defendant's  original  answer,  which 
changes  issue  already  made  in  case,  is  mat- 
ter for  sound  discretion  of  trial  court.  Re- 
fusal to  allow  filing  of  such  answer  will  not 
be  ^Interfered  with  in  absence  of  anything 
tending  to  show  an  abuse  of  discretion. 
Such  proposed  answer  is  not  an  amendment 
to  answer  on  file.— Harney  v.  Corcoran,  60 
Cal.  314,  316. 

•87.  Same— Privilege  of  amending;  after 
trial  of  Issue  of  law  raised  by  demurrer 
is  not  one  of  right,  but  one  resting  in  dis- 
cretion of  trial  court. — Buckley  v.  Howe, 
86  Cal.  696,  606,  26  Pac.  132;  Durrell  v. 
Dooner,  119  Cal.  411.  413,  61  Pac.  628. 

638.     Same— Restriction  on  latitude  given. 

— Great  latitude  is  given  courts  in  amend- 
ing and  altering  pleadings,  but  they  are 
required  to  administer  substantial  Justice- 
between  parties. — Polack  v.  Hunt,  2  Cal. 
193,  194;  Cooke  v.  Spears,  2  Cal.  409,  412,  66 
Am.  Dec.  348;  Stearns  v.  Martin,  4  Cal.  227, 
229. 


Same— Striking  out  names  of  par- 
tie*. — Court  may  exercise  its  discretion  in 
permitting  amendment  striking  out  names 
of  certain  plaintiffs  from  complaint,  and  if 
no  abuse  of  discretion  appears,  order  will 
not  be  disturbed. — Tormey  v.  Pierce,  49  Cal. 
306,  308. 


Same  — To  continue  eauae  to  meet 
amendments. — If,  by  reason  of  defendant's 
proposed  amendments  to  his  answer,  court 
Is  satisfied  that  plaintifi!  is  taken  by  sur- 
prise, and  requires  further  time  in  which  to 
make  suitable  preparation  for  meeting  such 
defense,  it  can  continue  case  or  postpone 
further  hearing  thereof,  until  plaintiff  shall 
have  had  reasonable  time  In  which  to  make 
such  preparation,  and  at  same  time  impose 
upon  defendant  such  terms  as  will  compen- 
sate plaintiff  for  expense  and  delay  caused 
thereby. — Guldery  v.  Green,  96  Cal.  680,  633, 
30  Pac  786. 


641.     Same— To  limit  time  for  amendment. 

— Court  has  discretion  to  limit  time  in 
which  amended  complaint  shall  be  filed,  and 
may  direct  that  it  be  filed  within  twenty- 
four  hours,  where  plaintiffs  are  familiar 
with  facts. — Schultz  v.  McLean,  109  Cal. 
437.  441,  42  Pac.  667. 


642.  Same— To  permit  amendment  during 
progress  of  triaL — Granting  of  amendment 
to  pleading  during  progress  of  trial*  in 
order  that  case  may  be  fully  and  justly 
determined,  rests  within  discretion  of  trial 
court. — McPherson  v.  Weston,  86  Cal.  90,  93, 
24   Pac.  733. 


643.  Same— To  permit  answer  to  be  died 
after  Jury  Is  impaneled. — Court  has  discre- 
tion to  permit  answer  to  be  amended  after 
jury  is  Impaneled,  and  where  plaintifi!  does 
not  seem  to  have  been  taken  by  surprise 
or  to  have  suffered  any  injury  therefrom, 
it  is  not  abuse  of  discretion. — Beronlo  v. 
Southern  Pac.  R.  Co.,  86  Cal.  414,  415,  422. 
21  Am.  St.  Rep.  67,  24  Pac.  1093. 

644.  Effect  of  amendment— As  to  admis- 
sions.— After  pleading  has  been  amended, 
admissions  therein  can  not  thereafter  be 
properly  introduced  in  evidence  against 
party  making  them. — Miles  v.  Woodward, 
115  Cal.  808.  316,  46  Pac.  1076. 

648.  Stme— Ai  to  commencement  of  ac- 
tion-—Statute  of  limitations. — Action  is  com- 
menced, within  meaning  of  statute  of  limi- 
tations, when  original  complaint  is  filed, 
and  amended,  complaint,  stating  no  new 
cause  of  action,  relates  to  commencement 
of  action  for  purposes  of  statute. — Smullen 
v.  Phillips,  92  Cal.  408,  411.  28   Pac.  442. 

646.  Same  —  Same  — -  When  amendment 
states  eauae  of  action*  but  complaint  does 
not. — Where  complaint  states  no  cause  of 
action,  and  an  amendment  is  made  thereto, 
which  does  state  cause  of  action,  such  ac- 
tion is  not  commenced  until  amended  com- 
plaint is  filed,  and  if  statute  of  limitations, 
in  meantime,  has  completely  run  before 
action  is  brought,  there  can  be  no  recovery. 
— Anderson  v.  Mayers,  50  Cal.  526,  527. 

647.  Same— As  to  description  of  property. 

— Where  reference  is  made  In  judgment  to 
finding,  and  in  finding  to  complaint,  which 
has  been  amended,  for  description  of  prop- 
erty, the  reference,  though  inexcusably  cir- 
cuitous. Is  not  ambiguous,  and  unmistak- 
ably refers  to  amended  complaint,  where 
there  is  but  one  complaint  in  action. — Kelly 
v.  McKibben,  64  Cal.  192,  193. 

648.  Same— Aa  to  discontinuance  or 
abandonment  of  action. — Though  an  amend- 
ment to  complaint  works  change,  in  some 
respects,  in  character  and  extent  of  relief 
which  could  be  awarded  thereunder,  it  does 
not,  in  any  just  sense,  amount  to  discon- 
tinuance or  abandonment  of  action  as  orig- 
inally brought. — Hines  v.  Ward,  121  Cal. 
115,  120,  53  Pac.  427. 

649.  Same— As  to  new  guardian  ad  litem. 

— It  is  not  necessary  that  there  should  be 
new  guardian  ad  litem  every  time  pleading 
is  amended. — Carpenter  v.  Superior  Court, 
75  Cal.  696,  600.  19  Pac.  174. 

660.  Same— As  to  proof. — Amendment  al- 
lowed after  trial  to  conform  pleadings  to 
proof  must  rest  upon  such  proof  and  can 
not  go  beyond  it. — McDougald  v.  Argonaut 
L.  &  D.  Co..  117  Cal.  87,  95,  48  Pac.  1021. 

651.  Same— Based  upon  same  cause  of 
action  —  Relation.  —  Amended  complaint, 
based  upon  same  cause  of  action,  relates 
back  to  date  upon  which  original  complaint 
was  filed. — White  v.  Soto,  82  Cal.  664,  668, 
28  Pac.  210. 
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652.  Same— Curias  of  error. — Any  error 
committed  in  overruling,  demurrer  to  com- 
plaint, is  cured  by  subsequent  amendments 
to  complaint,  though  action  at  law  is 
changed  into  suit  in  equity. — Walsh  v. 
McKeen,  75  Cal.  619,  521,  17  Pac.  673. 

653.  Same— In  attachment  salt,  amend- 
ment of  complaint,  by  omitting:  word  "Com- 
pany" from  a  name  of  defendant,  does  not 
affect  attachment  lien. — Hammond  v.  Starr, 
79  Cal.   566,   658,   659,  21   Pac.   971. 

654.  Same— Same— Collateral  proceeding?. 

— It  can  not  be  urged  for  first  time,  in  col- 
lateral proceeding,  that  amended  complaint 
in  attachment  suit  rendered  attachment 
levy  void  because  it  states  different  causes 
of  action  from  that  declared  upon  in  orig- 
inal complaint. — Hammond  v.  Starr,  79  Cal. 
556,  659,  21  Pac.  971. 

655.  Same — Waiver  of  error. — By  filing: 
amended  pleading  party  waives  his  right  to 
alleged  error  in  any  ruling  on  original 
pleading. — Bremen  Min.  &  Mill.  Co.  v. 
Bremen,  13  N.  M.  Ill,  79  Pac.  806,  808. 

656.  When  amended  answer  is  filed,  all 
questions  in  relation  to  abandoned  answer 
are  waived  by  filing  of  amended  answer 
upon  which  defendant  goes  to  trial. — Kent- 
Held  v.   Hayes,   67   Cal.   409,   411. 

657.  Same— Same— la  striking;  oat  por- 
tions of  complaint. — Error  Qf  court  in  strik- 
ing out  portions  of  original  complaint  Is 
waived  by  subsequent  filing  of  an  amended 
complaint. — Collins  v.  Scott,  100  Cal.  446, 
448,  34   Pac.   1085. 

658.  Same — Where  original  complaint  did 
not  state  cause  of  action. — Where  amended 
complaint  was  unobjectionable  and  judg- 
ment was  rendered  upon  that  pleading,  fact 
that  original  complaint  did  not  state  cause 
of  action  is  immaterial. — Hunter  v.  Bryant, 
98  Cal.   247.   249,  33   Pac.   61. 

650.  Failure  to  apply  for  leave— Or  de- 
clining- to  amend— Defect  appearing-  of  rec- 
ord Is  supplied. — While  complaint  in  an 
.action  to  set  aside  judgment  may  be  demur- 
rable because  it  does  not  contain  an  aver- 
ment showing  that  plaintiff  could  not  ob- 
tain relief  on  motion,  yet  if  defendant  fails 
to  demur,  and  answers  on  merits,  defect 
appearing  of  record  is  supplied,  and  objec- 
tion is  waived. — Bibend  v.  Kreutz,  20  Cal. 
109,   110,  115. 

660.  Same— Indication  of  election  to 
stand  on  pleading:. — Failure  of  plaintiff  to 
apply  for  leave  to  amend  will  be  considered 
as  indicating  that  he  elects  to  stand  on  his 
pleading. — Iowa  &  Dakota  Tel.  Co.  v. 
Schamber,   16  S.  D.  588,  91  N.  W.  78,  82. 

661.  Same— No  grood  reason  for  proceed- 
ing; to  trial,  when. — If  plaintiff  has  good 
-cause  of  action  which,  by  accident  or  mis- 
take, he  has  failed  to  set  out  In  his  com- 
plaint, court,  on  motion  for  judgment  on 
pleadings,  should,  on  his  application  so  to 
do,  permit  him  to  amend;  but  falling  to 
make    such    application,    there    can    be    no 


good  reason  for  proceeding  to  trial  In  cause 
where,  admitting  all  facts  charged  as  true, 
plaintiff  is  still  not  entitled  to  judgment— 
Kelley  v.  Kriess,  68  Cal.  210,  212.  9  Pac.  129. 


662.  Same  —  Rendering;  Judgment  —  Oa 
austalnlna;  of  demurrer  it  is  not  error  to 
fail  to  give  leave  to  amend  where  party 
does  not  ask  for  such  leave,  or  for  any 
order  on  subject. — Smith  v.  Taylor,  32  Cal 
638,  541,  23  Pac.  217;  San  Francisco  Pav. 
Co.  v.  Fairfield,  134  Cal.  220,  226,  66  Pac, 
256;  Williamson  v.  Joice,  140  Cal.  669,  671, 
74  Pac.  290. 

668.  Same— When  complaint  can  not  be 
treated  as  amended. — Plaintiff  who  declines 
to  amend  his  complaint  when  offered  oppor- 
tunity to  do  so  can  not  afterwards  be  al- 
lowed to  treat  it  as  amended,  when  no 
amendment  has  in  fact  been  made. — Car- 
pentier  v.  Brenham,  60  Cal.  549,  554;  Guid- 
ery  v.  Green,  96  Cal.  680,  634,  30  Pac.  786. 

664.  Liberality  in  allowing:  amendments 
—That  equal  and  exact  Justice  may  be  doae. 

— Courts  should  be  liberal  in  allowing 
amendments,  to  end  that  cases  may  be 
favorably  and  fairly  presented  upon  their 
merits,  and  that  equal  and  exact  justice 
may  be  done  between  parties. — Hayden  v. 
Hayden,  46  Cal.  832,  333,  387. 

665.  Same— That  fair  and  speedy  trial 
may  be  had  on  merits.— Court  below  has 
power  to  grant  amendments  at  any  stage 
of  proceedings,  whenever  they  are  neces- 
sary to  purposes  of  justice;  and  this  power 
should  be  liberally  exercised  to  secure  fair 
and  speedy  trial  on  merits. — Lestrade  r. 
Barth,  17  Cal.  285,  289;  Hayden  v.  Hayden. 
46  Cal.  332.  333,  337;  Walsh  v.  McKeen,  75 
Cal.  519,  621,  17  Pac.  673;  Beronlo  v.  South- 
em  Pac.  R.  Co.,  86  Cal.  414,  422,  21  Am.  St. 
Rep.  67,  24  Pac.  1093;  Hlbernla  S.  &  L.  Soc 
v.  Jones,  89  Cal.  507,  512,  26  Pac.  1089: 
Burns  v.  Scooffy,  98  Cal.  271,  276.  33  Pac.  86. 

666.  Courts  should  allow  amendments 
with  great  liberality  at  any  stage  of  pro- 
ceedings and  before  trial,  seeing  that  no 
injurious  delays  are  occasioned,  and  that 
matter  of  amendment  is  essential  to  fair 
trial  on  legal  merits  of  case.— McMillan  ▼. 
Dana,   18  Cal.  839.   849. 

667.  Sane  — To  facilitate  production  of 
facts. — Experience  shows  that,  in  attain- 
ment of  justice  by  resort  to  judicial  tribu- 
nals, amendments  to  pleadings  are  of  ever- 
recurring  necessity;  and  tendency  of  judicial 
decision  should  be,  and  Is,  towards  lib- 
erality in  permitting,  where  it  can  be 
done  without  working  great  delay,  such 
amendments  as  facilitate  production  of  all 
facts  bearing  upon  questions  Involved.— 
Burns  v.  Scooffy,  98  Cal.  271,  276,  33  Pac.  86. 

668.  Same— To  returns  of  officers. — Court 
should  exercise  great  liberality  in  allowing 
officers  to  amend  their  returns  so  as  to 
make  them  conform  to  true  facts  and  to 
correct  errors  and  mistakes;  and  such 
amendments  are  often  allowed  after  great 
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lapse  of  time. — Gavitt  v.  Doub,  23  Cal.  78, 
81  (showing  that  in  one  case  return  was 
allowed  to  be  amended  after  lapse  of 
twenty  years,  and  another  after  six  years). 

As  to  when  return  of  ofllcer  can  not  he 
amended,  see  pars.  526,  683-636,   this  note. 

660.     Same— To  subserve  ends  of  Justice. 

— Leave  to  amend,  when  addressed  to  dis- 
cretion of  court,  should  be  liberally  granted 
to  subserve  ends  of  justice. — Robertson  v. 
Burrell,  110  Cal.  668,  679,  42  Pac  1086. 

670.  While  great  liberality  should  be 
exercised  in  allowing  amendments  to  plead- 
ings, that  liberality  should  only  be  dis- 
played in  furtherance  of  justice. — Bank  of 
Woodland  v.  Heron.  122  Cal.  107,  109,  54 
Pac.   537. 

071.  Same—Where  rights  of  opposite 
party  are  not  Impaired— Answer. — Courts 
will  be  liberal  In  allowing  an  amendment 
to  pleading  when  it  does  not  seriously  im- 
pair rights  of  opposite  party,  and  particu- 
larly an  amendment  to  answer. — Gould  v. 
Stafford,  101  Cal.  32,  34,  35  Pac.  429. 

672.  Limit  to  amendment— Demurrer  for 
ambiguity    or    uncertainty    are    In    aid    of 

pleading  and  contemplate  amendment  in 
particulars  specified  in  them,  but  there  Is 
a  limit  to  amend  when  such,  demurrers  are 
sustained,  since  several  failures,  perhaps 
but  one  or  two,  may  develop  want  of  facts, 
or  show  that  fault  can  not  be  remedied. — 
Schaake  v.  Eagle  A.  C.  Co.,  135  Cal.  472, 
4  80.  63  Pac.  1025,  67  Pac.  759. 

•73.  Motions  to  amend — Are  not  to  be 
granted  am  matter  of  course  but  only  when 
good  cause  Is  shown  therefor. — Hayden  v. 
Hayden,   46  Cal.  332,  838. 

074.  Proceedings  for  amendment  of  Judg- 
ment—Ouajnt  never  to  be  permitted  to  be- 
come revisory  or  appellate  in  their  nature. 
They  ought  never  to  be  means  of  modify- 
ing or  enlarging  Judgment  or  judgment  rec- 
ord, so  that  it  shall  express  something 
which  court  did  not  pronounce,  even  though 
proposed  amendment  embraces  matters 
which  ought  clearly  to  have  been  so  pro- 
nounced.— First  Nat.  Bank  ▼.  Dusy,  110  Cal. 
69.  75,  42  Pac.  476. 

•75.  Proposition  to  amend— Is  always  In 
time  wben  it  immediately  follows  objection 
to  sufficiency  of  complaint  or  answer, 
though  such  objection  be  not  made  until 
after  defendant's  motion  for  nonsuit. — Val- 
encia v.  Couch,  82  Cal.  339,  843,  91  Am.  Dec. 
589. 

«7«.  Second  application  to  act  aside  de- 
fault Judgment— Will  be  regarded  as 
amendment     of    first    application,     wben. — 

Where  second  application  to  set  aside  de- 
fault Judgment  is  substantially  amendment 
of  first  by  addition  of  affidavits  and  pro- 
posed answer,  and  second  application  ex- 
pressly refers  to  and  makes  "all  the  papers 
and  proceedings  on  file  or  of  record"  part 
of  moving  papers,  such  second  application. 


for  purpose  of  determining  question  of  dili- 
gence, will  be  regarded  as  an  amendment  of 
first  application,  especially  where  plaintiff 
consented  to  delay  of  hearing  of  applica- 
tion as  first  made. — Wolff  v.  Canadian  Pac. 
R.,  8f  Cal.  332,  386,  26  Pac.  826. 

•  677.  Service  of  amendment— In  foreclos- 
ure suit*  wben  not  necessary. — Amendment 
of  complaint  in  foreclosure  suit,  which 
brings  in  new  parties,  but  in  whom  defend- 
ant is  in  no  way  interested,  or  affected  by 
their  averment,  Is  not  an  amendment  in 
matter  of  substance.  It  does  not  open  up 
defendant's  default,  and  judgment  may  be 
entered  against  defendant  without  first 
serving  such  amendment,  and  giving  him 
opportunity  to  answer. — San  Diego  Sav. 
Bank  v.  Goodsell,  187  Cal.  420,  425.  426,  70 
Pac.  299. 

678.  Same— Must  be  made*  wben. — Right 
to  answer  amended  pleading  is  one  which 
party  can  not  be  deprived  of  even  after 
entry  of  default  against  him  on  original 
pleading,  for  amendment  in  matter  of  sub- 
stance opens  default  and  amended  pleading 
must  be  served  on  all  parties  including  de- 
faulting defendant. — Thompson  v.  Johnson, 
60  Cal.  292,  295. 

679.  Same— Same— Upon  parties  to  be 
bound  by  Judgment. — As  amended  complant 
must  be  served  on  all  adverse  parties  who 
are  to  be  bound  by  judgment,  whether  it 
materially  affects  them  or  not,  no  judgment 
can  be  sustained  against  any  one  upon 
whom  such  amended  complaint  was  not 
served. — Llnott  v.  Rowland,  119  Cal.  4£2, 
454,  61  Pac.  687. 

680.  Same— Waiver  of  service  of  copy  of 

amended  complaint  arises  as  to  defendant 
who  has  answered  such  complaint. — Mc- 
Geary  v.  Pedrorena,  58  Cal.  91,  94. 

•81.  Substitution— Is  not  amendment- 
Substitution  of  one  party  for  another  by 
order  of  court  Is  not  such  an  amendment 
of  pleading  as  is  required  to  be  made  on 
notice,  or  to  be  engrossed  otherwise  than 
to  be  entered  In  minutes  of  court.  This 
applies  in  case  of  substitution  of  real  name 
of  defendant  for  fictitious  name,  although 
all  proceedings  after  order  of  substitution 
should  be  in  name  of  substituted  party. — 
Kittle  v.  Bellegarde,  86  Cal.  556,  663,  25 
Pac.  65. 

682.  Order  of  court  allowing  party  to 
amend  any  pleading  by  adding  or  striking 
out  name  of  any  party  is  different  from 
order  of  court  substituting  party.  Substi- 
tution Is  made  by  court,  whereas,  amend- 
ment Is  allowed  to  be  made  by  party. — 
Kittle  v.  Bellegarde,  86  Cal.  566,  563,  25 
Pac.   55. 

688.  Same— May  be  made  on  suggeiition 
and  proof. — Amendment  by  adding  or  strik- 
ing out  name  of  party  is  allowed  only  at 
instance  of  party  whose  pleading  is  to  be 
so  amended,  while  substitution  may  be 
made  on  suggestion  and  proof  of  requisite 
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facts,   at  Instance  of  either   party. — Kittle 
v.  Bellegarde,  86  Cal.  556,  563,  25  Pac.  55. 


684.  Same— Necessitates  bo  change  In  de- 
fease.— Addition  or  striking  out  of  party 
by  amendment  may  require  or  adroit  of 
different  defense,  but  substitution  of  plain- 
tiff necessitates  no  change  in  defense.-*— 
Kittle  v.  Bellegarde,  86  Cal.  556,  568,  25 
Pac.  65. 


685.     Superseding    of   original    pleading 
An  amended  answer  supersedes  original  as 

a  pleading. — Oilman  v.  Cosgrove,  22  Cal.  356, 
358;  Welsh  v.  Bardshar,  187  Cal.  154,  155, 
69  Pac.  977. 


Same— Amended  complaint  super- 
sedes original,  but  there  is  no  dismissal  of 
action.  It  simply  takes  place  of  other.  No 
new  or  different  action  is  commenced  and 
no  new  cause  of  action  is  introduced. 
Neither  Is  there  any  change  in  identity  of 
cause  of  action.  Old  complaint  in  form 
first  filed  ceases  to  be  complaint  in  case,  or 
to  perform  any  further  function,  as  a  plead- 
ing, but  amended  complaint  falls  into  its 
place,  and  performs  same  and  not  different 
functions.  Identity  of  action  is  in  no  re- 
spect affected. — Barber  v.  Reynolds,  33  Cal. 
497,  501. 

687.  Same— Same— Cross-complaint  and 
answer. — Proposition  that  amended  com- 
plaint supersedes  all  other  pleadings  in 
case  does  not  apply  where  there  Is  cross- 
complaint  and  answer.  These  do  not  fall 
with  fall  of  plaintiff's  complaint. — Mott  v. 
Mott,  82  Cal.  413,  415,  419,  22  Pac.  1140. 

688.  Same— Same— Effect  as   to   findings. 

— Original  complaint  is  superseded  by 
amended  and  supplemental  complaint  and 
findings  may  refer  to  complaint  as  amended 
and  to  supplemental  complaint. — Whitehead 
v.  Sweet,  126  Cal.  67,  77,  58  Pac.  876. 

689.  Same— Same— Effect  of  In  general. 
—Amended  complaint  supersedes  original, 
and  thereafter  original  complaint  drops 
out  of  case,  and  ceases  to  have  any  effect  as 
pleading,  or  as  basis  of  judgment,  and  has 
effect  to  vacate  default  of  defendant  pre- 
viously entered. — Kelly  Vw  McKibben,  54 
Cal.  192,  193;  Schneider  v.  Brown,  85  Cal. 
205,  206,  24  Pac.  715;  Linott  v.  Rowland, 
119   Cal.  452,   454,  51   Pac.   687. 

690.  If  plaintiff  amends  his  complaint  in 
matter  of  substance  after  entry  of  default, 
amended  complaint  constitutes  new  com- 
plaint which  supersedes  all  other  pleadings 
in  case  and  has  effect  of  opening  default. 
— Witter  v.  Bachman,  117  Cal.  318,  819,  49 
Pac.   202. 

691.  Same— Same— Function  as  pleading* 
— .  Original  complaint,  superseded  by 
amended  complaint,  thenceforth  fills  no 
office  as  pleading. — Collins  v.  Scott,  100  Cal. 
446,  453,  34  Pac.  1085. 

692.  When  amended  complaint  Is  filed 
and  served,  original  ceases  to  perform  any 
function  as  pleading,  and  fact  that  service 


of  summons,  under  original  complaint,  was 
made  upon  partnership,  Is  immaterial. — La 
Societe  Francalse  de  Bienfaisance  Mutuelle 
de  Los  Angeles  v.  Weldmann,  97  Cal.  507, 
509,  32  Pac*  583. 

60S.  Same— Same— Immateriality  of  for- 
mer error. — When  second  amended  com- 
plaint is  filed  it  supersedes  original  and 
first  amended  complaint,  and  it  is  imma- 
terial whether  court  erred  in  its  ruling  on 
demurrer,  or  motion,  to  previous  pleadings 
of  plaintiff  or  not. — Rooney  v.  Gray  Bros., 
145   Cal.   753,    755,   79   Pac.   523. 

694.  Same  —  Same  —  More  fully  setting 
forth  cause  of  action. — If  no  new  cause  of 
action  is  stated  in  proposed  amendment  to 
original  complaint,  amendment  simply 
supersedes  original  by  more  fully  setting 
forth  cause  of  action  defectively  alleged  in 
original  complaint,  whose  identity  is  in  no 
way  affected. — Nellis  v.  Pacific  Bank,  127 
Cal.  166.  168,  59  Pac.  830. 

• 

695.  Same— Same— Not   for   all    purposes. 

— Amended  pleading  does  not  supersede 
original  for  all  purposes.  It  supersedes 
original  for  certain  specified  purposes,  and 
only  to  extent  of  amendments.  It  has  not 
been  decided  that  original  complaint  is 
superseded  for  purposes  of  showing  when 
action  was  commenced,  and  whether  or  not 
new  or  different  cause  of  action  was  intro- 
duced by  amendment.  For  purpose  of  de- 
termining these  questions,  and  perhaps 
others  that  may  arise,  which  become  ma- 
terial on  appeal,  amended  complaint  can,  by 
no  possibility,  supersede  original.  Original 
complaint  is  always  included  as  such  by 
clerk  in  making  up  Judgment-roll. — Red- 
ington  v.  Cornwell,  90  Cal.  49,  60.  61,  27 
Pac.   40. 

696.  Same— Same— Original  eomplalat  Is 
evidence  of  what. — Original  complaint  su- 
perseded by  an  amended  complaint  is  evi- 
dence of  date  at  which  suit  was  brought, 
and  may  sometimes  be  properly  used  for 
few  other  purposes. — Collins  v.  Scott,  100 
Cal.  446,  453,  84  Pac.  1085. 

697.  Same— Amended  pleading  simply 
supersedes  original. — Barber  v.  Reynolds.  33 
Cal.  497,  501;  Kelly  v.  McKibben,  54  Cal.  192, 
193;  Kentfleld  v.  Hayes,  57  Cal.  409,  411: 
Thompson  v.  Johnson,  60  Cal.  292,  295; 
Schneider  v.  Brown,  85  Cal.  205,  206,  24  Pac. 
715;  La  Societe  Francalse  de  Bienfaisance 
Mutuelle  de  Los  Angeles  v.  Weidmann,  97 
Cal.  507,  509,  32  Pac.  588;  Collins  v.  Scott. 
100  Cal.  446,  453,  34  Pac  1085;  Miles  v. 
Woodward,  115  Cal.  308,  316,  46  Pac.  1076. 

698.  Three  wnys   of  amending   pleading. 

— There  are  three  ways  of  amending  plead- 
ing; (1).  By  filing  new  and  separate 
pleading  upon  amendments  desired,  and 
substituting  it  for  original  pleading;  (2)  by 
Interlining  the  amendment  in  the  original 
pleading;  (3)  by  filing  statement  of  amend- 
ment, and  designating  by  reference  where 
new   matter   is   to   be   inserted   in   original 
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pleading,  or  what  part  of  original  pleading 
Is  to  be  considered  as  stricken  out. — Turner 
v.  Hamilton,  13  Wyo.  408,  80  Pac.  664,  666. 

•W>.  What  Is  reviewable  on  appeal- 
Abandonment  of  answer  and  substitution 
of  another. — If  defendant,  on  plaintiff's  mo- 
tion for  Judgment  on  pleadings,  intends  to 
abandon  his  answer  and  substitute  another 
one  in  its  stead,  he  should  make  applica- 
tion for  leave  before  Judgment  for  plaintiff 
is  ordered;  if  he  waits  until  after  that  time 
supreme  court  will  not  disturb  order  of 
lower  court  refusing  him  leave  to  amend.— 
Felch  v.  Beaudry,  40  Cal.  489,  446. 

700.  Same— Abuse  of  discretion. — When 
complaint  is  amended  at  trial,  court  has 
discretion  in  determining  time  within' 
which  answer  or  demurrer  thereto  must  be 
filed,  and  when  this  discretion  is  abused, 
action  must  be  reviewed. — Schultz  v.  Mc- 
Lean, 109  Cal.   437,   448,  42  Pac.   557. 

701.  If  court  abuses  its  discretion  in  re- 
fusing or  allowing  amendment,  its  action 
may  be  reviewed  on  appeal. — Cooke  v. 
Spears,  2  Cal.  409,  411,  66  Am.  Dec.  348. 

702.  Same— Same— Is     shown,     when. — If 

complaint  states  cause  of  action,  face  of 
record  would  show  abuse  of  discretion  in 
sustaining  demurrer  upon  any  ground 
without  leave  to  amend. — Schaake  v.  Eagle 
Automatic  C.  Co.,  135  Cal.  472,  480,  63  Pac. 
1025,  67  Pac.  759. 

703.  In  any  ordinary  case  of  averment, 
or  of  insufficient  averment,  it  would  be 
abuse  of  discretion  to  refuse  leave  to 
amend. — Robertson  v.  Burrell,  110  Cal.  568, 
579,  42  Pac.  1086. 

704.  Same— Same— No  abuse  of  discre- 
tion—Answer    changing     Issue. — It     is     no 

abuse  of  discretion  for  court  to  refuse  to 
allow  filing  of  answer  which  changes  issue 
already  made  in  case. — Harney  v.  Corcoran, 
60  Cal.   314,  316,  317. 

705.  Same  Same— Same— Correcting  mis- 
take In  description  of  land. — In  action  to 
recover  possession  of  tract  of  land  there 
is-  no  abuse  of  court's  discretion  in  allow- 
ing an  amendment  to  be  made  correcting 
mistake  which  has  evidently  been  made  in 
describing  land  sought  to  be  recovered. — 
Heilbron  v.  Heinlen,  72  Cal.  376,  377,  14 
Pac  24. 

706.  Same— Same— Same— In  absence  of 
specification  of  any  amendment  which  plain- 
tiffs could  make,  or  that  they  desired  to 
make,  refusal  of  leave  to  amend  will  not  be 
held  to  have  been  abuse  of  discretion. — 
Berling  v.  Newlands,  112  Cat  476,  499,  44 
Pac.  810. 

707.  Same— Same— Same— In  action  to  re- 
cover for  services. — There  is  no  abuse  of 
discretion  for  court,  In  action  which  seeks 
to  recover  contract  price  of  services,  to 
allow  amendment  averring  claim  for  such 
services  upon  quantum  meruit. — Cox  v.  Mc- 
Laughlin. 76  Cal.  60,  68,  9  Am.  St.  Rep.  144, 
18   Pac.    100. 


70S.  Same— Same—  Same— No  •bowing  of 
materiality  or  Importance. — There  is  no 
abuse  of  discretion  in  refusing  to  grant  an 
amendment  where  there  is  no  affidavit  of 
its  materiality  or  any  other  showing  that 
It  is  important. — Canfield  v.  Bates,  13  Cal. 
606,  608. 


709.  Same  —  Same  —  Same  —  Permitting 
amendment  to  allow  plea  of  statute  of  limi- 
tations.— Court  does  not  abuse  its  discre- 
tion in  permitting  defendant  to  amend  his 
answer  so  as  to  plead  statute  of  limitations, 
though  application  therefor  was  not  made 
until  after  trial,  and  submission  of  cause. — 
San  Joaquin  V.  Bank  v.  Dodge,  125  Cal. 
77.  84,  57  Pac.  687. 

710.  Same  —  Same  —  Same  —  Setting  up 
pendency  of  another  action. — There  is  no 
abuse  of  discretion  in  allowing  defendant, 
at  close  of  trial,  to  amend  his  complaint 
by  setting  up  pepdency  of  another  action 
involving  amount  .  in  controversy. — Cou- 
brough  v.  Adams,  70  Cal.  374,  377,  378,  11 
Pac.  634. 


711.  Same  —  Same  —  Same  —  To  permit 
amended  answer  so  as  to  admit  written 
evidence. — There  is  no  abuse  of  discretion 
in  allowing  answer  to  be  amended  so  as  to 
allow  written  evidence  to  be  Introduced, 
which  evidence  was  well  known  to  plain- 
tiffs long  before  trial,  where  they  could  not 
have  been  surprised  by  its  production,  and 
where  it  was  eminently  just,  in  order  to 
settle  rights  of  parties  upon  merits,  that 
such  proofs  should  be  admitted. — Hart  v. 
British  &  Foreign  Marine  Ins.  Co.,  80  Cal. 
440,  442,  22  Pac.  302. 


712.  Same— Same— Same— To  refuse  per- 
mission to  amend  where  continuance  would 
result. — There  is  no  abuse  of  discretion  in 
refusing  to  permit  plaintiff  to  amend  his 
complaint  after  a  trial  has  been  in  prog- 
ress for  several  days,  where  it  is  plain  that 
a  continuance  would  be  the  result,  if  leave 
is  granted  to  amend,  which  result  would 
not  be  caused  by  any  fault  of  defendant. — 
Hancock  v.  Hubbell,  71  Cal.  537,  539,  12 
I*ac.  618. 


718.  Same— Same— Same— Where  matters 
have  been  sufficiently  pleaded. — Court  does 
not  abuse  its  discretion  in  refusing  de- 
fendant's motion  for  leave  to  file  amended 
answer  where  matters  of  amendment  are 
sufficiently  pleaded  in  original  answer  to 
amended  complaint,  particularly  where  de- 
fendant seems  to  have  been  given  benefit 
of  matters  alleged  in  his  original  answer 
and  proposed  amendments. — Heilbron  v. 
Kings  R.  &  P.  C.  Co.,  76  Cal.  11,  15,  17  Pac. 
933. 

714.  Same— Action  of  court  below  will 
not  be  disturbed  In  absence  of  abuse  of  dis- 
cretion.— Court  will  interfere,  as  to  amend- 
ments allowed,  only  where  there  was  abuse 
of  discretion. — Thornton  v.  Borland,  12  Cal. 
438,  439;  Robinson  v.  Smith,  14  Cal.  254; 
Oillan  v.  Hutchinson,  16  Cal.  153,  156;  Les- 
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trade  v.   Barth,   17  Cal.  285,  289;  Wixon  v.      — Heidt  v.  Minor.  11 J  CaL  386,  388    45  Pat 
Devine,  81  Cal.  477,  488,  27  Pac  777.  700. 

715.  Refusal  of  trial  court  to  allow 
amendment  after  pleading:  is  not,  per  se, 
error.  Supreme  court  will  interfere  only 
when  discretion  of  lower  court  has  been 
clearly  abused. — Emeric  v.  Alvarado,  80  CaL 
444,  488,  27  Pac  856. 

716.  Action  of  court  In  permitting: 
amendment  to  complaint,  and  answer  to 
such  amendment,  will  not  be  disturbed  on 
appeal  in  absence  of  abuse  of  discretion.— 
Hawthorne  v.  Siegel,  88  CaL  159,  22  Am.  St. 
Rep.  291,  25  Pac  1114. 

717.  While  power  of  court  In  granting: 
amendment  to  pleadingrs  should  be  freely 
and  liberally  exercised.  In  order  that  all 
substantial  merits  of  case  may  be  reached 
and  determined  without  unnecessary  delay, 
and  in  one  suit,  yet  when  court  has  exer- 
cised that  power,  by  granting-  or  refusing: 
amendment  to  pleading:;  such  ruling-  is  only 
subject  to  review  by  supreme  court  when 
it  is  apparent  that  abuse  of  discretion  has 
occurred. — Wixon  v.  Devine,  91  Cal.  477, 
483.   27   Pac.  777. 

718.  Same— Ameidneit  deemed  to  have 
been  made. — Amendment  which  might*  have 
been  made  in  court  below  on  motion,  will, 
in  appellate  court,  be  deemed  to  have  been 
made. — Hodges  v.  Price,  38  Wash.  1,  80  Pac 
202,   204. 

719.  Same  —  Denying  proposes!  amend- 
ment.— Action  of  court  in  denying  proposed 
amendment  in  answer  will  not  be  reviewed 
where  there  are  sufficient  grounds  to  sup- 
port rules  of  court — Wixon  v.  Devine,  91 
Cal.   477,   483,  27  Pac.   777. 

720.  Same — Disregard  of  mistake. — Mis- 
take will  be  disregarded,  upon  appeal,  where 
its  amendment,  If  moved  for,  would  have 
followed  as  matter  of  course. — Estate  of 
Nelson,   128  Cal.   242,  245,   60  Pac.  772. 

721.  Same— Modify!**;  Judgment  giving 
plaintiff  leave  to  amend. — If  plaintiff  ap- 
peals after  order  sustaining  demurrer  to  his 
complaint,  after  declining  to  amend,  su- 
preme court  can  not  modify  judgment  so 
as  to  grant  leave  to  plaintiff  to  amend  his 
complaint. — People  ex  rel.  Hastings  v.  Jack- 
son, 24  Cal.  630,   632. 

722.  Same  —  Permitting  amendment  to 
correspond  with  verdict. — There  was  no 
provision  in  Practice  Act  authorizing  su- 
preme court  to  allow  amendment  to  com- 
plaint making  it  correspond  with  verdict; 
but  court  below,  before  Judgment,  might 
permit  such  an  amendment. — Hooper  v. 
Wells  P.  &  Co.,  27  Cal.  11,  35,  85  Am.  Deo. 
211. 

723.  Same— Right  of  parties.  In  court  be- 
low,   as    to    amendments,    after    reversal. — 

After  judgment  is  reversed,  parties  have,  in 
court  below,  same  rights  which  they  gen- 
erally had,  and  that  court  has  discretion  to 
permit  any  proper  amendments  to  pleading. 
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— If  defendant  appears  and  answers  amend- 
ed complaint,  he  has  right  to  object  on  ap- 
peal that  complaint,  as  amended,  was  not 
served  on  other  defendants. — McGary  v. 
Pedrorena,  58"  Cal.  91,  04. 

725.  Same— Sending  cane  hack  with  leave 

*•  «■«■*• — Where  plaintiff  has  mistaken 
his  remedy,  but  It  entitled  to  some  measure 
of  equitable  relief,  appellate  court  wiU  not 
dismiss  action,  but  will  send  case  back  with 
leave  to  amend  complaint  by  inserting  name 
of  necessary  party  which  has  been  left  out. 
— Blood  v.  Fairbanks,  48  CaL  171,   175. 

726.  Same  Suggestion  ef  am  e  a  dm  en  t  by 
■W*«e  eenrt. — That  substantial  justice 
may  be  done  between  parties,  supreme  court 
may  suggest  that  defendant  be  allowed  to 
amend  his  answer  so  as  to  put  In  issue 
material  facts  of  complaint,  if  he  can,  and 
deem  it  proper  to  do  so,  after  reversal  of 
judgment  and  remanding  of  cause. — Fish 
v.  Redington,  81  Cal.  185,  195. 

T27.  Same— Sapreme  court  net  at  liberty 
to     disregard    amendments,    when.— Where 

leave  has  been  obtained  to  file  an  amend- 
ment to  complaint,  and  such  amendment  is 
filed  before  argument  is  concluded,  and 
there  is  nothing  in  record  to  show  that 
counsel  for  defendant  were  not  present  and 
consented,  supreme  court  is  not  at  liberty 
to  disregard  amendment. — Reynolds  v.  Hos- 
mer,   45   CaL   616,   625. 

728.  Where  permission  of  court  is 
granted  to  file  an  amended  complaint,  but 
minutes  of  clerk  show  that  only  amend- 
ments to  complaint  were  filed,  the  apparent 
error  of  clerk  In  writing  up  his  minutes 
furnishes  no  ground  for  supreme  court  to 
wholly  disregard  amendments.— Reynolds 
v.  Hosmer,   45  Cal.   616,  627. 

720.  Same— Supreme  court  will  net  amend 
complaint,  when,  or  order  It  to  be  done*— 

Supreme  court  will  not  amend  complaint, 
or  order  it  to  be  amended,  where  failure  of 
court  below  to  amend  was  not  made  ground 
for  new  trial  for  surprise  or  misconduct— 
Carpentier  v.  Brenham,  50  CaL  649,  554. 

780.  Same— What  amendments  can  net 
be  disregarded.— Amendments  to  complaint 
filed  by  permission  of  court  while  argu- 
ments on  demurrer  were  pending  can  not 

be  disregarded.— Reynolds  ▼.  Hosmer.  45 
Cal.  616,   627.  ' 

731.  Same— What  la  error— Service  of 
amended  complaint  upon  one  defendant 
only,  when  it  affected  all.  and  each  was 
entitled  to  opportunity  to  answer,  is  error, 
and  defendant  whose  default  has  been  taken 
may  raise  such  objection  on  appeal  — 
Thompson  v.  Johnson,  60  Cal.  292,  295,  dis- 
tinguishing McGary  v.  Pedrorena,  58  CaL 
91,  94,  holding  that  defendant  who  had 
waived  service  of  amended  complaint  could 
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not    object    that    such    complaint    was    not 
served  on   other  defendant. 

732.  Same— What  la  not  error. — Refusal 
to  grant  leave  to  amend,  where  proposed 
amendment  was  immaterial,  can  not  be 
urged  as  error. — Levinson  v.  Schwartz,  22 
Cal.  229,  231;  Shepard  v.  McNeil,  28  Cal.  72, 
76;  Ferrer  v.  Home  Mut  Ins.  Co.,  47  Cal. 
416,  428. 

788.  Same— Presumption— That  amend- 
ment* were  properly  served. — Amendment 
to  complaint  must  be  served  on  all  defend- 
ants affected  thereby,  but  in  absence  of 
showing  to  contrary,  it  would  be  presumed 
on  appeal  that  such  amendments  were 
properly  served,  and  such  objection  is  not 
available  to  reverse  judgment  where  com- 
plaint taken  in  connection  with  exhibits 
annexed  thereto  shows  cause  of  action.—- 
Riverside  Co.  v.  Stockman,  124  Cal.  222,  56 
Pac.  1027. 

734.  Same  — Same  —That  answer  was 
treated  aa  pleading. — If  answer  is  filed  in 
name  of  deceased  defendant,  and  there  is 
in  record  no  order  allowing  amendment  to 
answer,  but  it  recites  that  it  was  filed  by 
leave  of  court,  and  is  found  among  plead- 
ings, it  will  be  assumed  on  appeal  that  it 
was  treated  as  pleading  in  case  where  sub- 
stitution of  executors,  made  by  order  of 
court,  on  same  day  that  answer  was  filed, 
appears  to  recognize  fact  that  such  amend- 
ment was  part  of  pleading. — Prasier  v. 
Murphy,  133   Cal.  91,  94,   65  Pac.   326. 

786.  Same— Same— That  refusal  of  appli- 
cation to  amend  was  right. — It  will  be  pre- 
sumed that  action  of  court  in  refusing  an 
application  to  amend  is  right,  and  that 
character  of  proposed  amendment  is  shown 
by  record. — Jessup  v.  King,  4  Cal.  381,  332. 

736.  Same  —  Same  — -  That  service  was 
shown. — Where  record  affirmatively  shows 
service  of  second  amended  complaint  on  ap- 
pellant himself,  but  does  not  affirmatively 
show  service  of  either  first  or  second 
amended  complaint  on  attorney,  record  does 
not  show  that  such  service  of  amended 
complaint  was  not  made  upon  attorney  as 
well  as  upon  appellant  personally,  and  it 
must  be  presumed  that  such  service  was 
shown  to  court  rendering  judgment  al- 
though it  had  not  preserved  any  record 
thereof. — Canadian  &  American  Mortgage  & 
T.  Co.  v.  Clarita  Land  ft  Investment  Co.,  140 
Cal.  672,  675,  74  Pac.  301. 

XVIII.    PROBATB  MATTERS. 

Aa  to  setting  aalde  pa  certiorari  or  on  bao- 
tion  or  Independent  action  by  party  Inter- 
ested an  order  appointing  a  special  admin- 
istrator for  the  estate  of  a  named  person 
without  proof  of  the  death  of  such  person, 
see  pars.  1149-1158,  this  note. 

7S7.  Aa  to  constmction  of  section— Ap- 
plicable In  probate  proceeding*. — Relief  un- 
der this  section  may  be  had  in  probate  mat- 
ter,.— Levy  v.  Superior  Court,  139  Cal.  590. 
591,  73  Pac.  417. 


788.  Same  —  Same  —  "Proceeding." — 'The 
provisions  of  the  section  apply  to  probate 
proceedings,  particularly  the  presentation 
of  a  claim  for  allowance  to  the  executor  of 
an  estate,  the  word  "proceeding"  not  re- 
ferring exclusively  to  an  action  at  law. — 
Davis  v.  Superior  Court,  36  Cal.  App.  473, 
170  Pac.  437. 

Aa  to  "proceeding,"  see  par.  74  and  cross- 
references,  this  note. 

789.  Change  In  claim  against  estate- 
Hot  allowable,  when. — No  substantial  change 
can  be  made  in  claim  on  file  against  an 
estate  after  expiration  of  time  for  presen- 
tation of  claims. — Estate  of  Turner,  128 
Cal.  388,  393,  60  Pac.  967. 

740.  Any  amendment  of  claim  against 
an  estate,  made  after  confirmation  of  sale, 
can  not  affect  order  of  confirmation,  or  take 
away  from  It  force  of  direction  therein  to 
execute  conveyances  upon  payment  of  pur- 
chase-price. The  amendment  could  have  no 
effect  upon  sales  of  property  already  had, 
since  claim  after  its  amendment  would  still 
have  to  be  presented  to  administrator  for 
allowance  before  it  could  become  charge 
upon  estate,  where  time  for  presentation  of 
claims  had  long  sfnae  expired. — Estate  of 
Turner,  128  Cal.  388,  393,  394,  60  Pac.  967. 

741.  Complaint  on  claim  against  estate—* 
Can  not  be  amended,  when. — Where  cause 
of  action  was  limited  to  claim  presented 
to  administratrix,  which  was  based  on  al- 
leged original  contract  against  which  stat- 
ute of  limitations  had  run  before  death  of 
decedent,  and  it  is  clear,  from  all  stand- 
points, that  objections  to  complaint  can 
not  be  met,  no  matter  how  specific  it  may 
be  made,  it  can  not  be  amended  so  as  to  set 
up  new  cause  of  action  upon  subsequent 
conditional  terms.— Morehouse  v.  More- 
house, 140  Cal.  88,  94,  73  Pac.  738. 

743.  Same  —  Constmction  of  section. — It 

is  unnecessary  to  determine  whether  pro- 
visions of  this  section  authorize  motion  to 
be  made  to  amend  a  claim  against  estate, 
where  such  motion  Is  not  made  within  the 
six  months  designated  in  this  section. — 
Estate  of  Turner,  128  Cal.  388,  393,  60  Pac. 
967. 

748.  Confirmation  of  sale  — Set  aside, 
when. — In  a  probate  proceeding  the  court 
may,  upon  the  application  of  minor  heirs, 
set  aside  confirmation  of  a  sale  of  personal 
property  where  the  price  paid  was  grossly 
disproportionate  to  the  value  and  elements 
of  fraud  existed. — In  re  Johnson,  7  Cal.  App. 
436,  438,  94  Pac.  692. 

744.  Equitable  relief— Prom  decree  of 
probate  court,  procured  by  fraud. — Where 
decree  of  a  probate  court  has  been  obtained 
by  fraud,  and  without  notice  to  party 
against  whom  it  was  rendered,  it  is  void, 
and  plaintiff  is  entitled  to  relief  beyond  any 
which  court  could  give  him  under  this  sec- 
tion. He  is  entitled  to  have  judgment  set 
aside  and  annulled  absolutely.     Hence,  su- 
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perior   court   has   jurisdiction    of   equitable 
proceeding:  to  set  aside  such  decree. — Baker 
.     v.   O'Riordan,    65    Cal.    368,    369,    371,    4   Pac. 
232. 


745.  Same  — Mere  motion,  when  Inade- 
quate.— Judgment  of  late  probate  court, 
procured  by  fraud,  could  not  be  reached  by 
mere  motion  under  this  section,  conceding: 
'  that  provisions  of  this  section  apply  to  such 
decree,  unless  motion  was  made  within  six 
months  after  rendition  of  such  Judgment. 
Only  remedy  of  party  aggrieved  was  by  in- 
dependent action  in  equity,  and  issuing:  and 
serving  of  summons  thereon.  Matter  had 
passed  beyond  jurisdiction  of  superior 
court  as  a  court  of  probate. — Dean  v.  Su- 
perior Court,  63  Cal.  473,  478.- 

746*     Same— What    la    mo    ground    for. — 

Fact  that  clerk  in  office  of  plaintiff's  at- 
torneys inadvertently  omitted  to  file  under- 
taking on  appeal  after  appeal  was  taken 
within  time  required  by  law,  and  that  such 
appeal  was,  for  that  reason,  dismissed  by 
supreme  court  without  hearing  the  merits 
thereof,  is  not  ground  for  relief  in  equity 
to  have  final  the  decree  of  distribution  set 
aside. — Daly  v.  Pennie,  86  Cal.  652,  554,  21 
Am.  St.  Rep.  61,  25  Pac.  67. 

747.  Ground*  for  contesting;  will— Can 
not  be  amended,  when. — Grounds  for  con- 
testing a  will  after  its  admission  to  probate 
can  not  be  amended  after  lapse  of  year 
limited  for  institution  of  contest,  so  as  to 
state  new  matters  constituting  another  and 
independent  cause  of  contest;  but  mere 
amplification  of  original  charge  may  prop- 
erly be  considered  as  simply  more  definite 
statement  of  what  was  formerly  averred. — 
In  matter  of  Wilson,  117  Cal.  262,  268,  49 
Pac.  172,  711. 

748.  Motion  for  relief  —  Order  "taken," 
when. — Where  an  application  for  partial 
distribution  is  heard  and  ordered  granted 
by  the  court,  but  the  formal  written  order 
therefor  is  not  signed  or  entered  at  length 
in  the  minutes  of  the  court  until  some  time 
later,  the  order  would  not  be  "taken" 
within  the  meaning  of  section  473  for  the 
purpose  of  moving  for  relief  therefrom  un- 
til the  formal  order  was  signed  and  filed. 
— Brownell  v.  Superior  Court,  157  Cal.  703, 
708,  109  Pac.  91. 

749.  No  appeal  allowed— From  order, 
when. — There  is  no  appeal  allowed  from 
probate  order  vacating  a  former  order. — 
Estate  of  Hickey,  129  Cal.  14,  16,  61  Pac. 
476. 

700.  Order  vacating  and  setting;  aalde 
order— Of  sale  of  Intestate's  real  estate,  U 
void,  when. — Motion  for  such  order  was 
made  by  heirs  for  want  of  actual  notice 
to  them,  and  on  ground  that  such  sale  was 
not  necessary  for  payment  of  debts,  as  ad- 
judged by  court,  and  finding  that  it  was  to 
best  Interest  and  advantage  of  said  estate, 
and  those  interested  therein,  to  sell  said 
real  estate,  was  in  no  way  attacked  by  affl- 
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davit  used  on  such  motion. — Estate  of 
Leonis,   138  Cal.   194,   201,  71   Pac.  171. 

761.  Power  of  probate  court  — To  set 
aalde  Its  own  allowance  and  decree  another. 

— A  probate  court,  which  is  without  power 
to  revoke  or  ratify  Its  own  decrees  and 
judgment,  can  not  set  aside  its  own  allow- 
ance and  decree  similar  sum  unless  original 
judgment  has  been  reversed,  or  reformed  on 
appeal,  or  adjudged  void. — Estate  of  Nolan, 
146  Cal.  559,  562,  79  Pac.  428. 

752.  Same— To  suspend  order  for  family 
allowance. — Probate  judge  has  no  power  to 
suspend  an  order  for  family  allowance 
which  has  become  final,  and  which  does  not 
appear  to  have  been  made  upon  petition  or 
notice.  If  Judge  possesses  such  power  over 
order  and  decrees  in  probate,  no  orders 
would  become  final,  and  no  one  would  know 
as  to  when  his  rights  might  be  lost  by  sus- 
pension of  orders  on  which  such  rights 
rested. — Estate  of  Nolan,  146  Cal.  559,  562, 
79  Pac.  428. 

753.  Relieving;  heirs — From  decree  of  dis- 
tribution.— Court  has  right,  under  this  sec- 
tion, on  sufficient  showing,  to  relieve  pre- 
termitted minor  grandchild  of  deceased 
testator  from  effects  of  decree  of  distribu- 
tion under  terms  of  will,  on  grounds  of  In- 
advertence and  excusable  neglect,  where 
minor  was  but  twelve  years  of  age  and  had 
no  actual  notice  of  any  proceedings  in 
estate,  and  was  not  represented  at  any 
stage  of  them;  especially  where  her  exist- 
ence, while  known  to  executors  and  other 
devisees  was  at  no  time  imparted  to  court, 
as  this  silence  not  only  operated  to  preclude 
any  inquiry  by  court  as  to  rights  of  minor 
or  to  take  any  measures  so  that  they  might 
be  conserved,  but  to  actually  further  inter- 
ests of  devisees  in  securing  to  themselves 
such  portion  of  estate  as  would  otherwise 
have  gone  to  minor  on  distribution. — Estate 
of  Ross,  140  Cal.  282,  287,  73  Pac.  976. 

754.  Same— Frosa  order  of  sale. — If  it  be 

conceded  that  court  has  power  under  this 
section  to  relieve  heirs  from  order  of  sale 
of  intestate's  real  estate,  no  relief  can  be 
granted  upon  ground  that  heirs  had  no  no- 
tice or  knowledge  of  filing  or  granting  of 
petition  for  sale  of  real  estate  where  facts 
show  that  they  did  have  notice;  that  estate 
had  been  long  pending  in  court;  and  that 
statutory  mode  of  acquiring  jurisdiction 
was  followed. — Estate  of  Leonis,  138  Cal. 
194,  200,  71  Pac.  171. 

765.  Remedy— For  erroneous  decree  of 
distribution  is  by  appeal.  Mere  error  is  not 
ground  for  relief  in  equity. — Daly  v.  Pennie, 
86  Cal.  552,  553,  21  Am.  St.  Rep.  61,  25  Pac. 
67. 

756;  Revocation  of  letters  of  admlniatra- 
tlon. — Section  can  hardly  apply,  under  any 
theory,  to  application  by  public  administra- 
tor of  one  county  for  revocation  of  letters 
issued  to  public  administrator  of  another 
county,  as  it  contemplates  motion  in  cause 


fit.  VI,  Cu.  VIH.J 


REMEDIES — PROPER  PRACTICE. 


§478 


in  which  default  was  taken  and  not  sepa- 
rate suit  with  separate  pleadings,  and  all 
attendant  machinery  and  delay. — In  re 
Griffith,  84  Cat  107,  112,  23  Pac.  528,  24  Pac. 
381. 

757.  Vacating  decree  of  flnal  discharge— 
Inadvertently  entered. — Superior  court  has 
jurisdiction  to  set  aside  decree  of  final  dis- 
charge of  administrator,  which  was  made 
inadvertently  and  ex  parte. — Wiggin  v. 
Superior  Court,  68  Cal.  398,  400,  9  Pac.  646. 

758.  Vacating  order — Ad  ml  Ulna:  will  to 
probate. — On  motion  not  made  in  time,  void, 
when. — See  Estate  of  Dunsmuir,  149  Cal. 
67,  84  Pac.   657. 

769.     Same— Setting     apart     homestead. — 

Superior  court  has  jurisdiction,  under  this 
section,  to  vacate  order  setting  apart  home- 
stead, where  such  motion  is  made  within 
six  months,  by  executors  and  an  heir,  on 
ground  of  inadvertence,  surprise,  and  ex- 
cusable neglect  of  moving  parties. — Levy  v. 
Superior  Court,  139  Cal.  590,  591,  692,  78 
Pac.  417. 

76u.  Same— Settling  final  account  of  ad- 
ministrator.— Order  of  court  settling  final 
account  of  administrator  and  order  of  dis- 
tribution may,  upon  application  of*  minor 
heirs,  be  vacated  and  set  aside  on  motion 
under  this  section,  if  made  within  time 
therein  prescribed.  The  court  clearly  has 
Jurisdiction  to  make  such  order  setting 
aside  original  orders,  and  there  Is  no  ques- 
tion as  to  reasonable  time.—- Estate  of 
Hickey,  129  Cal.  14,  16,  61  Pac.  475. 

761.  Same— Substituting  trustee  of  estate 

is  not  void  on  its  face,  and  order  vacating 
such  final  order  after  expiration  of  six 
months  is  void. — Moore  v.  Superior  Court, 
86  Cal.  495,  496,  25  Pac  22. 

XIX.     REMEDIES—PROPER     PRACTICE. 

762.  Construction  of  section  —  Ample 
means  of  relief  against  Judgment. — If  judg- 
ment is  taken  against  defendant  either 
through  his  mistake,  inadvertence,  surprise, 
or  excusable  neglect,  he  has  ample  means 
for  relief  in  court  below,  under  this  section, 
and  should  not  appeal  from  judgment  on 
judgment-roll  alone,  where  no  decree  is  dis- 
closed in  record. — Johnston  v.  Callahan,  146 
Cal.  212,  214,  79  Pac.  870. 

76S.  Same— Applicant  may  have  relief 
outside  of  section. — Though  application  to 
set  aside  judgment  is  made  under  this  sec- 
tion, that  fact  alone  should  not  deprive  ap- 
plicant of  his  relief  outside  of  this  section 
if  showing  entitles  him  to  It — Young  v. 
Fink,  119  Cal.  107,  110,  50  Pac.  1060. 

764.  Same— Irregular  practice. — After  de- 
cree has  been  entered  In  case,  it  is  irregu- 
lar practice  to  move  for  amendment  of 
findings  of  fact,  conclusions  of  law,  and 
decree.  Such  course  is  not  authorized  by 
this  section.  Proper  practice  is  by  motion 
for  new  trial. — Pico  v.  Sepulveda,  66  Cal. 
336,  337,  5  Pac  515. 


766.  Same— Judgment  entered  without 
ladings.  —  Where  findings  are  necessary, 
judgment  entered  without  findings  will  be 
set  aside,  but  as  such  case  does  not  come 
within  purview  of  this  section  it  may  prop- 
erly be  set  aside  after  lapse  of  more  than 
six  months. — Savings  &  I*  Soc.  v.  Thorne, 
67  Cal.  53,  54,  7   Pac.  36. 


766.  Same— Motion  based  on  want  of  no- 
tice of  overruling  of  demurrer. — Wh"re 
judgment  was  rendered,  and  there  was 
judgment-roll  which,  upon  inspection,  ap- 
peared to  be  complete  and  entire  in  all  its 
parts,  court  in  which  it  was  rendered  had 
no  power  to  set  It  aside  upon  motion  made 
eleven  months  after  Judgment  was  entered, 
which  motion  was  based  upon  ground  that 
moving  parties,  the  defendants,  were  not 
served  with  notice  of  decision  of  court  over- 
ruling their  demurrer  to  complaint  and  al- 
lowing them  twenty  days  to  answer.  Such 
motion  does  not  come  under  this  section, 
and  as  judgment  is  not  void  on  its  face,  it 
can  not  be  vacated  under  any  other  power. 
— Jacks  v.  Baldes,  97  Cal.  91,  92,  81  Pac.  899. 

767.  Same— Motion  to  vacate  order  sus- 
taining demurrer. — Mere  order  made  sus- 
taining demurrer  to  amended  complaint, 
with  leave  to  plaintiff  to  amend,  though  he- 
failed  to  amend  within  time  allowed,  does 
not  necessitate  denial  of  application  by 
plaintiff  to  vacate  order  sustaining  demur- 
rer, and  no  showing  as  to  mistake,  inad- 
vertence, or  excusable  neglect  is  required 
under  this  section  to  give  jurisdiction  of 
such  motion. — De  La  Beckwith  v.  Superior 
Court,  146  Cal.  496,  498,  499,  80  Pac.  717. 

768.  .  Same— Not  applicable  to  what  judg- 
ments.— A*  superior  court  can  set  aside  its 
judgment  upon  application  under  this  sec- 
tion, or  on  motion  for  new  trial;  but  neither 
of  these  modes  is  applicable  to  a  Judgment 
which  was  not  taken  against  defendants 
therein  through  their  mistake,  inadvert- 
ence, surprise,  or  excusable  neglect,  and 
where  there  was  no  issue  of  fact  tried,  or 
to  be  tried,  and  no  trial  within  meaning  of 
section  656,  post. — Fabretti  v.  Superior 
Court,  77  Cal.  305,  307,  19  Pac.  481. 

769.  Same — Under  Practice  Act  of  1850  it 

was  considered  that  rules  recognized  under 
old  system,  whether  legal  or  equitable, 
should  apply,  irrespective  of  former  dis- 
tinctions, to  all  actions  under  new  system, 
when  they  could  be  applied,  and  were  not 
inconsistent  with  provisions  of  statute.— 
Rowe  v.  Chandler,  1  Cal.  167,  174. 

770.  Motion  against  judgment  within  six 
month*— Appeal    from    order  of   denial. — In 

all  cases  where  judgment  is  voidable  and 
not  void  on  its  face,  error  can  be  corrected 
only  by  an  appeal,  or  by  motion  to  set  same 
aside  in  court  where  rendered,  which  mo- 
tion must  be  made  within  six  months  after 
rendition  thereof,  and  if  denied,  by  .appeal 
from  order  of  denial. — People  v.  Dodge,  104 
Cal.  487,  493,  38  Pac.  203. 
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771.  Same — Effect  of  appeal  from  judg- 
ment by  default. — If  defendant,  against 
whom  judgment  by  default  has  been  taken, 
appeals  Immediately  thereafter  on  ground 
that  affidavit  of  publication  was  not  suffi- 
cient to  authorize  publication  of  summons, 
appellate  court  will  not  disturb  Judgment, 
even  where  there  is  no  affidavit  whatever, 
as  defendant  has  his  remedy  by  motion  in 
court  below  within  six  months  after  Judg- 
ment.— Guy  v.  Ide,  6  Cal.  99,  101,  65  Am. 
Dec.  490. 

772.  Same — Nnlllty  of  order  setting  aside 
Judgment,  aot  void. — If  Judgment  is  not 
void  upon  its  face,  order  setting  it  aside 
is,  upon  its  face,  absolute  nullity,  and  it  Is 
not  necessary  for  plaintiff  to  appeal  there- 
from. Nejther  failure  to  appeal,  nor  lapse 
of  time,  makes  it  valid  or  impairs  power 
of  court  to  vacate  it,  upon  Its  motion,  and 
without  notice.  Hence,  It  would  be  immate- 
rial whether  plaintiff  took  appeal;  whether 
his  motion  was  made  within  six  months 
from  date  of  hearing;  whether  notice  of 
motion  was  ever  given,  or  whether  grounds 
of  motion  were  sufficiently  stated. — People 
v.  Davis,  143  Cal.  673,   675,  77  Pac.   661. 

778.  Same— Snowing  Invalidity  of  Judg- 
ment.— Where  nonresident  has  not  been 
personally  served  within  this  state,  court 
has  power  within  reasonable  time,  when  it 
finds  that  it  has  been  deceived  by  false  re- 
turn of  such  service  within  state,  to  quash 
service  of  summons  and  vacate  Judgment  on 
motion,  even  within  ten  days  after  Judg- 
ment, and  any  fact  going  to  show  invalidity 
of  judgment  may  be  presented  at  hearing 
of  such  motion. — Norton  v.  Atchison  T.  & 
S.  F.  R.  Co.,  97  Cal.  388,  393,  33  Am.  St.  Rep. 
198,    30   Pac.   686,    32  Pac.   452. 

774.  No  need  of  equitable  remedy,  when 
Fraud. — Where  Judgment  has  been  pro- 
cured by  fraud,  and  complaint  in  suit 
brought  to  procure  modification  of  such 
Judgment  shows  upon  Its  face  that  plain- 
tiffs had  plain,  speedy,  and  adequate  remedy 
at  law,  under  this  section,  there  is  no  occa- 
sion to  resort  to  equity,  and  it  will  not  be 
permitted.— Heller  v.  Dyerville  Mfg.  Co.,  116 
Cal.   127,   135,    47    Pac.   1016. 

77R.  Same — If  party  nas  complete  remedy 
at  law* — If  Judgment  Is  rendered  against 
Insolvent  after  his  discharge,  he  has  com- 
plete remedy  at  law.  and  is  not  entitled  to 
relief  in  equity  by  means  of  injunction  to 
restrain  enforcement  of  Judgment. — Rahm 
v.  Minis,  40  Cal.  421,  426. 

776.  Same — No  service  whatever. — In  case 
where  there  has  been  no  service  whatever, 
it  is  not  necessary  to  file  bill  in  chancery 
to  vacate  Judgment  by  default;  but  It  may 
be  set  aside  or  reopened  upon  motion, 
within  time  allowed  by  law.— Pico  v.  Ca- 
rillo,  7  Cal.  30,  32. 

777.  .Defendant  Is  not  bound  to  resort  to 
remedy  by  motion,  under  this  section,  to  set 
aside  Judgment  taken  against  him  In  ac- 


tion in  which  there  was  no  service  of  sum- 
mons upon  him,  or  in  which  affidavit  of 
service  of  summons  was  false. — Lapham  v. 
Campbell,  61  Cal.   296,  800. 

778.     Same — Rule   does    not    apply*   whxen. 

— So  long  as  statutory  remedy  by  motion  to 
set  aside  Judgment  exists,  assistance  of 
court  of  equity  can  not  be  invoiced;  but 
this  rule  does  not  apply  to  question  of  judg- 
ment fraudulently  taken  against  injured 
party  and  executed  by  sale  of  his  real  prop- 
erty.—California  B.  S.  Co.  v.  Porter,  68  Cal. 
369,  372,  9  Pac.  813. 

77P.     Same— Void  judgment  by  default. — 

If  Judgment  by  default  Is  void  on  ground 
that  clerk  was  not  authorised  to  enter  it. 
there  is  no  necessity  to  resort  to  court  of 
equity  for  relief,  as  court  in  which  such 
Judgment  is  rendered  has  power  to  quash 
execution  issued  thereon  and  to  arrest  all 
process  issued  thereon  by  its  clerk — Chip- 
man  v.  Bowman,  14  Cal.  167,  158;  Logan  v. 
Hillegass,  16  Cal.  200,  202;  Bell  v.  Thomp- 
son, 19  Cal.  706,  708;  Sanches  v.  Carrlaga, 
31  Cal.  170,  172;  Murdock  v.  De  Vrles,  37 
Cal.  527,  528. 

780.  Same — Where  same  relief  con  Id  be 
had  by  motion. — Separate  action  to  restrain 
enforcement  of  Judgment  will  not  be  sus- 
tained when  same  relief  can  be  obtained 
through  motion  or  other  proceeding  in  ac- 
tion in  which  judgment  was  obtained. — 
Merriman  v.  Walton,  105  Cal.  403,  407,  45 
Am.  St.  Rep.  60,  30  I*  R.  A.  786,  38  Pac.  1108. 

781.  Statutory  remedy  by  motion— la  ex- 
clusive for  six  months. — Assistance  of 
equity  can  not  be  invoked  to  set  aside  judg- 
ment by  default  so  long  as  remedy  by  mo- 
tion exists. — Bibend  v.  Kreutz,  20  Cal.  109, 
110,  114;  Ketchum  v.  Crippen,  37  Cal.  223, 
227;  Ede  v.  Hazen,  61  Cal.  860,  861;  Heller  v. 
Dyerville  Mfg.  Co..  116  CaL  127.  1S5.  47 
Pac.  1016. 

782.  Same— Same— Effect  of  being  lulled 
Into  repose  by  false  promises. — If  judgment 
has  been  rendered  against  a  party  who  has 
notice  of  facts  of  which  he  might  avail 
himself  by  motion,  under  this  section,  to 
set  aside  the  Judgment,  he  must  exhaust  his 
legal  remedy  before  going  into  a  court  of 
equity  to  assert  his  right;  but,  if  he  has 
been  lulled  into  repose  by  false  promises, 
he  should  not  suffer  by  their  breach,  and, 
if  he  has,  by  wrongful  acts  of  plaintiff,  been 
placed  in  a  position  from  which  he  can  only 
be  relieved  by  a  court  of  equity  having  Jur- 
isdiction, he  may  obtain  relief  by  Independ- 
ent action  instituted  for  that  purpose.— 
Kelley  v.  Kriess,  68  Cal.  210,  215,  9  Pac.  121 

783.  Same— Same— Right  after  time  ha* 
expired. — Assistance  of  equity  can  not  be 
invoked  so  long  as  remedy  by  motion  exists, 
but  when  time  within  which  motion  may 
be  made  has  expired,  and  no  laches  or  want 
of  diligence  Is  imputable  to  party  asking 
relief,  there  Is  nothing  in  reason  or  pro- 
priety to  prevent  Interference  of  equity.— 
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Bracket*   v.   Banegas,   110   Cal.    278,   284,   58 
Am.  St.  Rep.  164,  48  Pac.  90. 

784.  Same — Same — There  la  no  ground 
for  equitable  relief  when. — Where  judgment 
has  been  rendered  and  which  is  alleged  to 
have  been  procured  by  fraud,  and  defendant 
had  notice  thereof  within  six  months  pre- 
scribed by  this  section  in  which  he  could 
have  moved  for  its  modification  or  vacation, 
but  did  not  do  so,  he  can  not  resort  to 
equity;  and  fact  that,  under  misapprehen- 
sion of  his  rights,  he  failed  to  take  advan- 
tage of  this  remedy  until  too  late,  affords  no 
ground  for  equitable  relief. — Heller  v.  Dyer- 
ville  Mfg.  Co.,  116  Cal.  127,  135,  47  Pac.  1016. 

785.  Same — Not  exclusive,  when — Remedy 
In  equity— Fraudulent  or  unjust  Judgements. 
— A  party  is  not  confined  to  his  remedy  by 
statute,  but  may  resort  to  court  of  equity 
for  relief  against  judgment  obtained  by 
fraud  or  surprise. — Carpetotier  v.  Hart,  5 
Cal.  406,  407. 

786.  After  adjournment  of  term,  party 
who  sought  to  set  aside  judgment  on  ground 
of  fraud  or  surprise  had,  under  old  law,  to 
proceed  by  bill  in  equity. — Robb  v.  Robb,  6 
Cal.  21,  22. 

787.  Statutory  remedy  by  motion,  "to  ob- 
tain relief  against  unjust  Judgment,  before 
court  rendering  it,  was  formerly  available 
only  during  term  at  which  judgment  was 
rendered,  but  statutory  remedy  was  held 
not  to  be  exclusive,  as  this  woul4  often  re- 
sult in  denial  of  obvious  Justice. — Bibend  v. 
Kreutz,  20  Cal.  109,  114. 

788.  To  obtain  relief  against  fraudulent 
judgment,  party  is  not  confined  to  his  rem- 
edy by  motion  under  this  section,  but  may 
maintain  action  in  equity  to  set  aside  such 
judgment. — California  Beet  S.  Co.  v.  Porter, 
68  Cal.  369,  371,  9  Pac.  313. 

789.  Same  —  Same  —  More  appropriate 
practice  though  the  judgment  la  void  on  Ita 
face. — Whether  court  can  vacate  Judgment 
or  not  void  on  its  face,  on  mere  motion,  a 
better  practice  is  to  require  action  to  be 
brought,  as  in  other  civil  cases,  that  oppos- 
ing   party   may    be    regularly    served    with 

*  summons  and  issue  formed  and  case  regu- 
larly tried. — People  v.  Harrison,  84  Cal.  607, 
608,  24  Pac.  811;  People  v.  Blake,  84  Cal. 
611,  615,  22  Pac.  1142,  24  Pac.  313. 

790.  Judgment  void  on  its  face  may  be 
attacked  at  any  time,  directly  or  collater- 
ally, but  when  attempt  is  made  to  vacate 
judgment  by  proceeding  in  court  for  that 
purpose,  it  should  be  done  by  bringing  an 
action.— People  ▼.  Harrison,  84  Cal.  607,  608, 
24  Pac.  311. 

791.  While  judgment,  void  in  fact  for 
want  of  Jurisdiction  over  person  of  defend- 
ant, may  be  vacated  on  motion,  more  ap- 
propriate remedy  is  an  equitable  action  to 
vacate  judgment.— People  v.  Thomas,  101 
Cal.  571.  575,  36  Pac.  9. 

7»2.  Same  —  Same  —  Practice  —  Separate 
•nit  for  mere  errors. — Separate  suit  can  not 


be  maintained  by  reason  of  mere  errors  of 
law  or  fact  in  matter  which  was  examined 
in  first  suit.— Estate  of  Griffith,  84  Cal.  107, 
112,   23  Pac.  528,  24   Pac.   881. 

793.  Same  —  Same  —  Same  —  Concurrent 
Jurisdiction. — Where  courts  of  law  and 
equity  have  concurrent  jurisdiction,  if  court 
of  law  has  first  acquired  jurisdiction,  and 
decided  the  case,  court  of  equity  will  not 
interfere  to  set  aside  judgment  unless  party 
has  been  prevented  by  some  fraud  or  acci- 
dent from  availing  himself  of  defense  at 
law.— Dutil  v.  Pacheco,  21  Cal.  438,  442,  82 
Am.  Dec.  749  (Judgment  against  sheriff  is 
conclusive  against  indemnifler).  See  Samp- 
son v.  Ohleyer,  22  Cal.  200,  208. 

704.  Same— Same — Same — What  averment 
is  necesaary. —  Necessity  of  averment  in 
a  complaint  to  set  aside  judgment  showing 
that  plaintiff  could  not  obtain  relief  on 
motion  is  untenable,  where"  no  demurrer 
was  filed  and  parties  answer  to  merits;  ob- 
jection then  comes  too  late. — Bibend  ▼. 
Kreutz.  20  Cal.  109,  114. 

795.     Same  —  Same  —  Reaaonable     time.— 

Defendant  against  whom  judgment  has 
been  -  rendered,  which  judgment  is  void  in 
fact  for  want  of  jurisdiction  over  his  per- 
son, may  resort  to  equitable  action  to  va- 
cate judgment,  and  it  therefore  becomes 
unnecessary  to  determine  what  is  reason- 
able time  in  which  motion  to  vacate  such 
judgment  under  this  section  might  be  sus- 
tained.— People  v.  Thomas,  101  Cal.  571, 
575,  86  Pac.  9. 

799.  Same— Same— Reasons  for  sending 
defendant  into  canity. — On  application  to 
vacate  judgment,  there  is  reason  for  send- 
ing defendant  into  court  of  equity,  which 
does  not  apply  when  judgment  is  void  for 
defects  appearing  in  roll,  and  which  thus 
bears  on  its  face  evidence  of  invalidity.— 
Young  v.  Fink,  119  Cal.  107,  109,  50  Pac. 
1060. 

797.  Same— Same— Rale  where  Judgment 
doea  not  appear  to  be  void. — On  application 
to  vacate  judgment,  rule  is,  and  should  be, 
that  where  judgment  does  not  show  on  its 
face  that  it  is  void,  and  motion  is  not  made 
under  and  within  time  prescribed  by  this 
section,  party  should  be  remitted  to  his 
equitable  action. — Young  v.  Fink,  119  Cal. 
107,  110,  50  Pac.  1060. 

798.  Same — Same— When  proper. — Unless 
invalidity  of  Judgment  is  apparent  from  in- 
spection of  judgment-roll,  court  rendering 
it  has  no  power,  in  absence  of  application 
made  within  time  specified  in  this  section, 
to  make  any  order  vacating  or  setting  aside 
such  Judgment,  and  sole  remedy  of  ag- 
grieved party,  who  may  not  in  fact  have 
been  served,  is  to  be  found  in  new  action  on 
equity  side  of  court. — People  ▼.  Davis,  143 
Cal.  673,   675,  77  Pac.  651. 

799.  Same— »Same— Where  time  for  mo- 
tion haa  expired. — Statutory  remedy  by  mo- 
tion to  set  aside  judgment  is  not  exclusive. 
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and  assistance  of  equity  can  not  be  in- 
voked so  long:  as  remedy  by  motion  exists. 
However,  when  time  within  which  motion 
may  be  made  hap  expired,  and  no  laches  or 
want  of  diligence  is  imputable  to  party 
asking:  relief,  there  is  nothing:  in  reason  or 
propriety  which  would  prevent  interference 
of  equity. — Bibend  v.  Kreutz,  20  Cal.  109, 
114. 

XX.     STIPULATIONS. 

800.  Motion  to  vacate  Judgment— Rea- 
der ed  upon  Invalid  stipulation. — Upon  mo- 
tion to  vacate  Judgment  rendered  upon  in- 
valid stipulation,  though  one  of  grounds  of 
motion  stated  his  "inadvertence  and  sur- 
prise," motion  may  be  granted  for  invalidity 
of  stipulation,  and  other  grounds  be  dis- 
regarded.—Toy  v.  Haskell,  128  Cal.  558,  561, 
79  Am.  St  Rep.  70,  61  Pac.  89. 

801.  Same — Not  subject  to  what  rules*— 

Motion  to  set  aside  a  judgment  rendered 
upon  invalid  stipulation  need  not  be  in  ac- 
cordance with  provisions  of  this  section, 
nor  is  it  subject  to  rules  governing  motions 
to  vacate  judgments  in  pursuance  of  and 
for  reasons  stated  in  such  section. — Toy  v. 
Haskell,  128  Cal.  558,  561,  79  Am.  St.  Rep. 
70,  61  Pac.  89. 

802.  Same— Where  judgment  Is  in  excesa 
of  stipulation. — Rule  that,  where  there  is 
matter  of  record  upon  which  amendment 
can  be  made,  court  has  power  to  make  it 
notwithstanding  rule  as  to  time  laid  down 
in  this  section,  applies  undoubtedly  to  cleri- 
cal misprisions;  but  where  judgment  is  en- 
tered and  rendered,  but  is  rendered  in  ex- 
cess of  stipulation  entered  into  between 
parties,  such  judgment  is  erroneous,  error 
being  one  of  law  committed  at  trial,  remedy 
for  which  is  either  by  motion  for  new  trial 
or  by  appeal,  and  not  by  motion  under  this 
section.  —  Dyervllle  Mfg.  Co.  v.  Heller,  102 
Cal.  615,  617,  36  Pac.  928. 

803.  Same— Where  that  not  true  Is  ad- 
mitted as  a  fact. — Trial  court  has  power  to 
relieve  parties  from  effects  of  stipulation 
which  admits  as  fact  that  which  is  not  true, 
if  application  is  made  in  proper  time.— 
Ward  v.  Clay,  82  Cal.  602.  510,  23  Pac.  50, 
227. 

XXI.     TERMS   AND   CONDITIONS— IMPOS- 
ING  COSTS. 

804.  Payment    of    coats— Former    law. — 

Payment  of  costs  ought  to  be  made  condi- 
tion precedent  to  granting  application  to 
set  aside  judgment  by  default. — Roland  v. 
Kreyenhagen,  18  Cal.  455,  468;  People  v. 
O'Connell,  23  Cal.  281,  282;  Bailey  v.  Taaffe, 
29  Cal.  422,  427;  Leet  v.  Grants,  86  Cal.  288, 
289;  Watson  v.  San  Francisco  &  H.  B.  R. 
Co.,  41  Cal.  17,  21;  Swift  v.  Canovan,  47  Cal. 
86;  Heermanr  v.  Sawyer,  48  Cal.  562,  563; 
Ryan  v.  Mooney,  49  Cal.  38,  84;  Clune  v. 
Sullivan,  66  Cal.  249,  250. 

805.  Same— Condition  for  vacating  fudg- 
ment  no  longer  required. — Cottrell  v.  Cot- 
trell,  83  Cal.  457,  459,  23  Pac.  531. 


800,  Same— Conditional  order. — If  judg- 
ment for  plaintiff  is  reversed  by  supreme 
court,  and  case  remanded  with  leave  to 
plaintiff  to  amend  his  complaint  in  certain 
specified  respects,  lower  court  has  no  power 
to  make  conditional  order  requiring  plain- 
tiffs to  pay  costs  of  appeal,  with  its  accru- 
ing costs,  as  condition  of  such  amendment, 
and  if  lower  court  refuses,  for  an  indefinite 
length  of  time,  to  try  the  case,  it  may  bo 
compelled,  by  mandamus  to  allow  amend- 
ment as  directed  by  the  appeal,  and  to  pro- 
ceed with  case. — Dixon  v.  Risley,  114  CaL 
204,  205,  206,  46  Pac.  5. 

807.  Same— Power  of  court. — Where  suit- 
or is  before  court,  reciting  that  it  had  never 
obtained  jurisidictlon  over  him,  and  that 
judgment  against  him,  void  for  want  of  Jur- 
isdiction, should  be  set  aside,  court  has  no 
power,  under  this  section,  to  impose  costs 
as  condition  to  Vacate  judgment. — Waller  v. 
Weston,  125  Cal.  201,  203,  67  Pac.  892. 

808.  Some— Striking  oat  names  of  plain* 
tiffs. — Complaint  may  be  amended  by  strik- 
ing out  two  of  names  of  plaintiffs  there- 
from, without  payment  of  costs. — Tormey 
▼.  Pierce,  49  Cal.  306,  308. 

809.  Some— What  la  not  good  ground  for 
reversal. — If  court  makes  payment  of  costs 
occasioned  by  postponement  of  case  condi- 
tion of  granting  it,  but  party  asking  con- 
tinuance does  not  accept  such  condition,  and 
states  that  he  is  not  prepared  to  pay  costs, 
refusal  of  motion  to  continue  case  is  not 
good  ground  for  reversal  of  judgment 
against  him. — Eltzroth  v.  Ryan,  91  Cal.  584. 
688,  27  Pac.  932. 

810.  Terms  and  conditions— In  general* — 

In  allowing  default,  terms  and  conditions 
ought  generally  to  be  imposed  upon  parties 
in  default,  which,  of  course,  should  be  more 
or  less  severe,  as  particular  circumstances 
justify.— Coleman  v.  Rankin,  37  Cal.  247. 
249;  Watson  v.  San  Francisco  &  H.  R  R 
Co.,  41  Cal.  17,  21. 

811.  Application  for  setting  aside  judg- 
ment by  default  should  be  upon  such  terms 
and  conditions  as  circumstances  seem  to 
justify. — Pearson  v.  Drobaz  F.  Co..  99  Cal. 
425,    428,    34    Pac.   76. 

812.  Same — After  motion  for  nonsuit— 
Reversal. — After  motion  for  nonsuit,  the 
the  court  may  upon  terms  allow  amendment 
of  declaration  where  it  will  not  operate  as 
surprise  upon  defendants,  but  if  this  is  not 
done,  judgment  for  fatal  variance  must  be 
reversed. — Farmer  v.  Cram,  7  Cal.  185,  116. 

813.  Same— Amendment  of  pleading  on 
appeal  to  snperflor  eonrt. — As  amendment  to 
pleading  may  be  allowed  by  superior  court 
upon  such  terms  as  may  be  just,  either  in 
course  of  proceedings  or  during  trial, 
whereby  justice  may  be  promoted,  it  is  also 
allowable  on  trial  da  novo  of  case  within 
its  appellate  jurisdiction — Ketchum  v.  Su- 
perior Court,  65  Cal.  494,  495,  4  Pac.  492. 
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814.  Same—- Compensation  for  delay  •* 
Inconvenience* — If  party  is  subjected  to  de- 
lay or  Inconvenience  by  having  default  set 
aside,  he  can  be  compensated  therefor  by 
terms  which  court  will  impose  as  condition 
of  granting:  motion. — Nicoll  v.  Weldon,  180 
Cal.   666,   668,  68  Pac.   68. 

815.  Same— Court  may  vacate  Judgment 
without  Imposing-  terms. — If  circumstances 
justify  it,  court  does  not  abuse  its  discre- 
tion by  vacating:  judgment  by  default  with- 
out imposing:  terms  as  condition. — Robinson 
v.  Merrill,  80  Cal.  415,  416,  22  Pac.   260. 


81<l.  Same— Delayed  amendment  to  an- 
•wer. — It  is  not  abuse  of  discretion  for 
court  to  impose  terms  consisting:  of  pay- 
ment of  certain  amount  of  money  to  plain- 
tiff upon  which  defendant  may  be  allowed 
to  amend  his  answer,  where  proposed 
amendment  has  been  delayed  two  years  and 
defendant  has  compelled  plaintiff  to  come 
with  counsel  from  distant  place,  putting: 
him  to  expense,  and  it  appears  that  amend- 
ment will  necessitate  continuance,  and  that 
justice  requires  that  defendant  should  re- 
imburse plaintiff  then  and  there  for  money 
thus  expended,  which  otherwise  he  would 
not  perhaps  obtain  from  defendant. — Cul- 
verhouse  v.  Crosan,  94  Cal.  644,  546,  29  Pac. 
1100. 


817.  Same— Effect  of  not  accepting;  con- 
dition.— If  court  grants  plaintiff  leave  to 
amend  his  complaint  upon  condition,  which 
condition  he  does  not  accept,  he  can  not 
afterwards  complain  of  denial  of  his  appli- 
cation, where  discretion  of  court  was  not 
abused. — Wise  v.  Wakefield,  118  CaL  107, 
110,  50  Pac.  310. 


818,  8am  e     Piling?     of     second     amended 

tplatet. — It  is  proper  to  allow  plaintiff, 
upon  s*jch  terms  as  may  seem  to  be  just, 
during-  progress  of  trial,  to  file  second 
arriended  complaint,  even  against  defend- 
ant's objection,  though  it  contains  substan- 
tially same  allegations  as  original  com- 
plaint, where  no  hardship  or  surprise  is 
worked  upon  plaintiff. — Riverside  L.  A  I. 
Co.  v.  Jensen,  73  Cal.  550,  553,   15  Pac.  131. 

819.  Same— Motion  to  net  aside  Judgment 
ay  default— Long  delay. — If  long  delay  in 
securing  final  order  passing  absolutely  upon 
motion  to  set  aside  judgment  by  default  is 
satisfactorily  explained,  court  has  power  to 
accept  such  explanation,  and  to  make  final 
order  granting  motion  upon  terms. — Wolff 
v.  Canadian  Pae.  R.  Co.,  128  Cal.  535,  541, 
66   Pac.  458. 


820.  Same— To  grantees  as  "legal  repre- 
sentatives."— As  grantees  of  land  which  is 
subject-matter  of  action  are  the  "legal 
representatives"  of  grantor,  court  is  auth- 
orised, upon  such  terms  as  may'  be  just,  to 
relieve  them  from  default  taken  against 
them,  through  their  mistake,  inadvertence, 
surprise,  or  excusable  neglect. — Plummer  v. 
Brown,  64  Cal-  429,  430,  1  Pac.  70S. 


secure  plaintiff's  rlghti 

It  Is  proper  in  setting  aside  default  judg- 
ment to  Impose  terms  which  leave  plaintiff 
secure  in  his  right  to  subject  certain  prop- 
erty of  defendant  to  satisfaction  of  any 
judgment  he  may  obtain,  as  it  prevents  any 
injustice  which  might  otherwise  result  to 
him. — Douglass  v.  Todd,  96  Cal.  656,  660, 
31  Am.  St.  Rep.  247,  31  Pac.  623. 

XXII.     TIME— LIMITATION  AS  TO. 

As    to    time    for    correction   of   Judgment, 
and  effect  of,  see,  ante,  $  131  and  note. 


822.  As  to  construction  of  section— Abo- 
lition of  terms  can  not  be  held  to  have  abol- 
ished remedy  by  motion,  but  only  the  limi- 
tation of  time  within  which  motion  must 
be  made,  and  if,  under  this  section,  defend- 
ant may  be  relieved  on  motion  from  de- 
fault judgment  taken  against  him  through 
his  mistake  or  excusable  neglect,  provided 
his  motion  is  made  within  reasonable  time, 
not  exceeding  six  months,  fortiori,  he 
should  be  relieved  on  motion  made  within 
same  time  when  he  has  been  guilty  of  no 
neglect. — Norton  v.  Atchison,  T.  &  S.  F.  R. 
Co.,  97  Cal.  388,  393,  33  Am.  St.  Rep.  198,  30 
Pac.  585,  32  Pac.  452. 

823.  Application  to  set  aside  default 
Judgment — Within  what  time  to  be  made. — 

Application  to  set  aside  default  and  judg- 
ment must  be  made  within  time  prescribed. 
— Hartman  v.  Olvera,  49  Cal.  101,  102. 

As  to  setting  aside  default  Judgment,  see 

part.  XXV,  this  note. 

824.  Same  —  Authority  of  section  — 
Grounds. — There  is  no  provision  of  law 
which  can  be  held  to  authorize  vacation  of 
judgment  on  mere  motion  after  lapse  of 
twenty-three  years,  where  moving  party's 
grantor  was  personally  served  with  sum- 
mons, including  a  copy  of  complaint,  five 
months  prior  to  entry  of  judgment.  This 
section  authorises  such  proceedings  with- 
in limited  time  on  certain  grounds  enum- 
erated.— People  v.  Goodhue,  80  Cal.  199,  200, 
22  Pac.  66. 

825.  Same-— Evolution  of  section. — After 
several  changes,  and  after  new  constitu- 
tion of  1879  was  adopted,  this  section  was 
amended  in  its  present  form  for  purpose 
of  adapting  it  to  provisions  of  constitution. 
The  legislature  did  not  attempt  to  define 
"a  reasonable  time,"  as  that  would  depend 
upon  circumstances  of  each  case;  but  by 
declaring  that  it  shall  in  no  case  exceed  six 
months  after  judgment  taken,  it  has  pre- 
cluded court  from  exercising  power  of  re- 
lieving from  judgments  for  mistake,  inad- 
vertence, etc.,  in  any  case*  unless  application 
therefor  shall  be  made  within  six  months 
after  judgment  is  taken. — Braokett  v. 
Banegas,  99  CaL  623,  627,  34  Pac  344. 

826.  Same—Motion  to  vacate  and  net 
aside  Judgment  'cornea  too  late  wheat  no- 
tice is  served  and  filed  nearly  ten  months 
after  entry  of  decree,  as  this  section  of  code 
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requires  it  to  be  made  within  reasonable 
time,  but  in  no  case  exceeding  six  months.— 
Butler  v.  Soule,  124  Cal.  69,  74,  56  Pac.  601. 

827.  Application  to  set  aside  default 
comes  too  late  unless  it  has  been  made 
within  the  time  prescribed  by  statute.— 
Hartnian  v.  Olvera,  49   Cal.  101,  102. 

828.  Same— Practice  Act  section  68,  al- 
lowing defendant  who  had  not  been  served 
with  summons  to  come  in  and  be  allowed 
to  answer  to  merits  within  any  time  after 
six  months,  applied  not  only  to  cases  in 
which  judgment  had  been  taken  irregularly 
without  personal  service,  as  upon  publica- 
tion of  summons,  but  also  to  cases  of  judg- 
ment entered  erroneously  without  any  serv- 
ice of  summons  or  appearance  of  defendant; 
and  courts  did  not  think  it  desirable  to  re- 
fuse to  apply  that  section  to  any  case  com- 
ing within  its  terms  by  which  application 
some  relief  might  be  obtained  from  embar- 
rassments arising  from  decisions  by  which 
district  courts  granted  appropriate  relief 
before  terms  at  which  judgment  was  ren- 
dered had  passed. — Lewis  v.  Rigney,  21  Cal. 
268,  273. 

829.  Same—Prior  to  enactment  of  above 
section  court,  in  exercise  of  its  power  to 
eet  aside  judgments,  was  not  limited  to  any 
particular  period  of  time. — People  v.  La- 
farge,  3  Cal.  130,  134. 

830.  Same— Provision    as    to    relief. — By 

this  section  it  is  provided  that  most  of  re- 
lief which  formerly  could  only  be  granted 
before,  or  at  term  during  which  final  judg- 
ment was  rendered,  must  be  sought  within 
reasonable  time,  and  in  all  cases  within  six 
months  after  judgment,  order,  or  proceed- 
ing complained  of  is  entered. — Wiggin  v. 
Superior  Court,  68  Cal.  898,  401,  9  Pac.  646. 

831.  Same— Reasonable  time, — Court  has 
no  power  to  set  aside  on  motion,  under  this 
section,  judgment  not  void  upon  its  face, 
unless  such  motion  is  made  within  a  rea- 
sonable time,  and  it  is  definitely  determined 
that  such  time  will  not  extend  beyond  lim- 
its fixed  by  this  section. — Canadian  &  A.  M. 
&  T.  Co.  v.  Clarlta  L.  Jfc  I.  Co.,  140  Cal.  672, 
674,  74  Pac.   301. 

882.  Same— Same— Depend*  on  what. — 
What  Is  reasonable  time  within  which  mo- 
tion may  be  made  to  set  aside  judgment  not 
void  upon  its  face  must  depend  somewhat 
upon,  circumstances  of  each  particular  case, 
and  is  not  definitely  determined  further 
than  that  it  will  not  extend  beyond  limit 
fixed  by  this  sections-People  er  rel. 
Schwartz  v.  Temple,  103  Cal.  447,  453,  37 
Pac.  414. 

833.  Question  as  to  what  is  "reasonable 
time,"  short  of  extreme  limit  of  six  months 
allowed  by  this  section,  within  Which  appli- 
cation may  be  made  for  relief  from  a  judg- 
ment,' order,  -or  other  proceeding*  etc.,  must 
depend*  upon  circumstances  -of  particular 
case,  all  of  which  should  be  considered  by 
court.     Where  delay  has  been  assented  to 


by  the  other  party,  or  does  not  appear  to 
have  been  Injurious  to  his  rights,  six 
months'  limitation  prescribed  by  code 
should  be  considered  as  only  limit  of  rea- 
sonable time. — Wolff  v.  Canadian  Pac.  R- 
Co.,  89  Cal.  332,  337,  26  Pac.  825. 


884.  Same— Same— Statutory  limit 
not  apply  to  what. — Statutory  limit  of  six 
months  prescribed  by  this  section  does  not 
apply  to  proceeding  which  has  not  been 
taken  or  completed  in  legal  sense,  as  where 
motion  was  made  to  incorporate  in  pro- 
posed statement,  on  motion  for  new  trial, 
specification  of  particulars  wherein  evi- 
dence was  alleged  to  be  insufficient  to  sus- 
tain verdict  of  jury,  certificate  of  judge 
who  tried  cause  that  said  statement  had 
been  settled,  not  being  attached  thereto, 
and  it  appearing  that  said  statement  had 
never  been  settled  or  certified  to. — Smith  v. 
City  of  Stockton,  73  Cal.  204,  205,  14  Pac 
675. 


835.  Same— Same — Not  definitely  deter- 
mined.— Time  within  which  a  judgment,  in- 
validity of  which  does  not  appear  upon  its 
face,  may  be  set  aside  upon  motion,  seems 
not  to  have  been  definitely  determined 
further  than  that  it  may  be  done  within 
time  limited  by  this  section. — People  v. 
Thomas,  101   Cal.   571,  675,  36  Pac.  9. 


Same  —  Same  —  Limitation  of 
applies  to  what. — Limitation  of  time  pre- 
scribed by  this  section  is  limitation  of  time 
within  which  application  must  be  made, 
and  not  of  time  within  which  it  must  be 
heard  or  determined. — Wolff  v.  Canadian 
Pac.  R.  Co.,  89  Cal.  332,  337,  26  Pac.  825. 

837.  Same— Rule  of  diligence  repaired  by 

this  section  in  "making  application"  to  set 
aside  default  does  not  control  subsequent 
proceedings;  nor  is  six  months  necessarily 
measure  of  reasonable  time  for  subsequent 
diligence.  If  application  is  made  within 
six  months,  court  is  free  to  dispose  of  it  as 
exigencies  of  business  and  circumstances  of 
case,  under  guidance  of  court,  will  permit. 
— Wolff  v.  Canadian  Pac  R.  Co.,  123  CaL 
535,  540,  56  Pac.  453. 

838.  Same— Since  Practice  Act,  legisla- 
ture has  enlarged  power  of  court  to  set 
aside  judgments  and  to  relieve  party  from 
unjust  or  improperly  obtained  judgment  at 
any  time  upon  good  cause  being  shown. — 
People  v.  Lafarge,  3   Cal.   130,  134. 

839.  Equitable  action— To  act  aside  Jud*j- 
ment  on  around  of  fraud  in  its  procure- 
ment may  be  made  after  expiration  of  six 
months. — In  matter  of  Hubson,  63  Cal.  454. 
457;  California  B.  S.  Co.  v.  Porter,  68  CaL 
869,  372,  9  Pac  313;  Ex-Mission  L.  A  W.  Co. 
v.  Flash,  97  Cal.  610,  631.  632,  32  Pac  600. 

840.  Same — Laches. — Action  to  cancel 
and  set  aside  judgment  quieting  title  to 
land  not  brought  until  more  than  five  years 
after  entry  of  such  judgment,  is  barred  by 
laches  and  gross  carelessness,,  that  afflrmt* 
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1 1     Void     IIPOI     ft*     face— Mo  7 

qy  time  upon  motion. — Peo- 
101  Cal.   671,  G74,  88  Fac.  I. 


expiration  of  sis 
month*  from  Its  rendition.  Judgment  can 
be  aet  aside  upon  motion  only,  and  In  cases 
where  it  Is  upon  Its  lace  absolutely  void 
for  want  of  jurisdiction  of  subject-matter, 
or  of  person  of  defendant.— People  v.  Dodge, 
104  Cat.  tSTttaS,  88  Pac.   303. 

84*.  Sane — Court  mm)  aet  on  Hi  own 
motion. — Power  of  court  to  vacate  Judg- 
ment or  order  Told  upon  Its  face  Is  not  ex- 
tinguished by  lapse  of  time,  but  may  be 
exercised  whenever  matter  is  brought  to 
attention  of  ooui-t.  While  motion  'for  such 
action  on  part  of  court  Is  entirely  appro- 
priate, neither  motion  nor  notice  to  adverse 
party  Is  essential.  Court  has  full  power  to 
take  such  action  on  Its  own  motion  and 
without  any  application  oil  part  of  any  one. 
—People  v.  Davis,  It!  Cal.   671.   B76.  IT  Pac. 


487,  493,  88  Pac.  203;  People  ex  rel.  Lynch 
T.  Harrison,   10T   Cal.   £41.  646.   40  Pac.   956. 

849.  N  ■■< — Unauthorised  Jnds.nicnt.-~ir 
Judgment  Is  unauthorized,  court  may  set  It 
aside  at  any  time  within  six  months  after 

without  any  request  therefor.— Knufman  v. 
Shain.  Ill  Cal.  18,  36,  61  Am.  St.  Rep.  189, 
48  Pac.  898. 

850.  Same — Where  clerk  had  no  po.t-r 
to  enter  It. — Court  may  at  any  lime  set 
aside  a  Judgment  by  default  by  clerk  when 
It  appears  from  roll  that  clerk  had  no 
power  to  enter  It.— Young  v.  Fink,  119  Cal. 
107.   109,  60   Pac.   10SO.      • 

SSI.  Same—Where  Invalidity  -foes  not 
appear  from  Judgment-roll.  —  Judgment 
which  Is  In  fact  void  for  want  of  Jurisdic- 
tion over  person  of  defendant,  where  Its 
Invalidity  does  not  appear  from  Judgment- 
roll  (as  where  summons  was  served  upon 
third  person,  and  return  shows  service 
upon,  defendant),  may  be  vacated  upon  mo- 
after 


951. 

844.  flame— Either  before  or  after  time 
limited  hy  above  section. — Judgment,  void 
upon  Its  face  may  be  vacated  on  motion 
either  before  or  after  time  limited  by  this 
section.— People  v.  Harrison,  84  CaL  607, 
608.  14  Fac  811. 

840,  Same — Inspection  of  Judgment-rolL 
— Judgment  which  Is  void  upon  Its  face,  and 
which  requires  only  Inspection  of  Judgment- 
roll  to  show  its  Invalidity,  may  be  set  aside, 
on  motion,  by  court  rendering  It,  at  any 
tlrtie  after1  Its  entry.  —  People  ex  rel. 
Sell  wart*  v.  Temple,  103  Cal.  447,  461,  87 
Pac.  414, 

840.  Same — Mere  delay  will  not  defeat 
motion. — If  Judgment  Is  void  on  Its  face, 
and  moving  party  has  succeeded  to  rights 
of  defendant,  his  motion  to  set  aside  Judg- 
ment can  not  be  defeated  by  mere  delay, 
however  great. — People  v.  Goodhue.  10  Cal. 
199,  200,  81  Pac  (I. 

847.  Motion  to  vacate  Judgment  by  de- 
fault, based  upon  constructive  service  of 
summons  by  publication,  may  bs  made,  even 
after  expiration  of  ten  years  or  more  after 
Its  entry,  as  such  application  is  a  direct 
proceeding,  and  Judgment  Is  erroneous  and 
void  where  no  Jurisdiction  was  ever  ac- 
quired of  defendant. — People  v.  Pearson,  78 
CaL  400,  401,  18  Fac  484. 

848,  Sam* — Reasonable  time, — Motion  to 
vacate  Judgment  on  ground  that  It  Is  void 
upon  lis  face  is  not  a  collateral  but  a  direct 
a-luick,    and    euoh    motion    may   1m   made   at' 

.  any  time,  at  least  within  a  reasonable  time, 
after  expiration  of  time  limited  by  this  sec- 
lion. — Reinhai-t  v.  Lugo.  84  Cal.  196,  400,  81 
Am.  St.  Rep.  68,  14  Pac  1019;  People  v. 
Thomas.  101  Cal.  671.  674.  SO  Pas.  9;  People 
ax  rel.  8chwarta  v.  Temple,  101  Cal.  ttT, 
4S1,  17  Pac.  414;  People  v.  Dodge,  104  Cat. 


671, 


d  by 
le  v. 

Pac. 

Idea, 
Wflil.  91,  91,  11'  Pac.  MS|  Norton  v.  Atohl- 
san.  T.  *  B.  F.  Rj  Co.,  97  Cal.  908.  SM.  S3 
Am.  St.  Rep.  198.  80  Pac  686,  81  Pac  468; 
Braekett  ▼.  Banegas.  99  Cal.  SZ3,  837.  14  Fac. 
344;  People  ex  rel.  Schwartx  v.  Temple.  103 
Cal.  447,  499,  17  Pac.  414;  People  v.  Dodge, 
104  Cal.  417.  4*8,  38  Pac.  308;  Butler  v. 
Boule.  114  Cal.  19,  74,  SO  Pac  801. 

863.  Judgment,  unless  void  on  Its  face, 
can  not  be  vacated  on  mere  motion,  units* 
It  be  made  within  at  least  six  months  after 
entry  of  Judgment. — May  v.  Hatcher,  130 
Cal.   027,   fit,    U   Pac  13. 

85*.  Judgment  not  void  upon  Its  face 
can  not  be  aet  aside  on  mere  motion  made 
years  after  Its  rendition. — People  v.  Harri- 
son. 84  Cal.  607,  3t  Pac.  Ill;  People  v.  Blake. 
84  Cal.  611,  818.  33  Pac.  1142.  24  Pac  811.  316. 

***.  Name—  «l«  capitation  of  term  of 
•Id  dlntrlet  count,  no  power  remained  in  it 
to  set  aside  Judgment  or  to  grant  new 
trial.— Baldwin  v.  Kramer,  1  CaL  683,  683; 
Morrison  v.  Dapman,  3  CaL  366,  3G7;  Suy- 
dam  v.   Pitcher.  4  Cal.  386.  181. 

658.  Same — Before  termn  of  eoart  were 
■hellnhed,  old  district  court  had  no  Jurisdic- 
tion to  set  aside  one  of  Its  Judgments  after 
adjournment  of  term  In  which  it  was  ren- 
dered.— L*t  timer   v.    Ryan.    30   Cal.    628,   032. 

SET.  Bafore  terms  of  court  wore  abol- 
ished, court  had  no  power  to  amend  record 
while    term    lasted.     Banoe,    it    could    not, 
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after  statement  was  settled  by  referee  ap- 
pointed by  court,  set  aside  or  revoke  his 
certificate  to  correctness  of  statement  so 
settled. — Branger  v.  Chevalier,  9  Cal.  361, 
352. 

858.  Old  district  court  could  not  enter- 
tain motion  to  set  aside  judgment  on  any 
ground,  including  that  of  want  of  jurisdic- 
tion over  person  of  defendant,  in  action  for 
which  Judgment  was  entered  after  expira- 
tion of  term  in  which  it  was  rendered  un- 
less its  Jurisdiction  was  saved  by  such 
motion  or  proceeding  at  time,  except  in  case 
provided  for  by  Practice  Act,  section  68, 
now  this  -section. — Bell  v.  Thompson,  19  Cal. 
706.  708. 


Same— Extreme  limit  of  time  within 
which  application  may  be  made  to  vacate 
judgment  under  this  section  is  six  months. 
— Wharton  v.  Harlan,  €8  Cal.  422,  428,  9 
Pac.  727;  Wolff  &  Co.  v.  Canadian  Pac.  R., 
89  CaL  882,  337,  26  Pac.  825.  See  Fox  v. 
Townsend,  2  CaL  App.  193,   83  Pac.   272. 


8M.  Sasae  Jndgment  1b  exoes*  of  stipu- 
lation.—Where  parties  have  entered  into 
stipulation  as  to  Judgment,  and  judgment  is 
rendered  in  excess  of  such  stipulation,  mo- 
tion made  more  than  six  months  after  ren- 
dition of  such  judgment  to  obtain  relief 
therefrom,  on  ground  that  judgment  ex- 
ceeded stipulation,  and  that  It  had  been  in- 
advertently entered,  can  not  be  granted 
under  this  section. — DyerviHe  Mfg.  Co.  v. 
Heller,  102  Cal,  615,  617,  36  Pac.  928. 


861.  Sasae— Jndgseent  which  Is  regal** 
on  Its  face  can  not  be  set  aside  on  motion 
after  expiration  of  six  months  from  entry 
of  judgment  upon  ground  of  mistake,  in- 
advertence, excusable  neglect  in  not  an- 
swering complaint,  or  on  ground  that  it 
was  procured  by  fraud  and  without  notice, 
where  it  appears  that  amended  complaint 
was  in  fact  served,  though  not  personally 
served  according  to  agreement  between  at- 
torneys.— Young  v.  Fink,  119  Cal.  107,  108, 
50  Pac.  1060. 


Same— Mere  ewer  of  eonrt  can   not 

he  taken  advantage  of  on  motion  to  set 
aside  default  judgment,  where  such  motion 
is  made  nearly  five  years  after  rendition  of 
Judgment.— People  ▼.  Wrin,  143  CaL  11,  13, 
76  Pac.  646. 

868.     Same— Motion  ctfnm  toe  late,  wkea. 

— Where  decree  is  not  void  epon  lte  face, 
and  no  fraud  or  imposition  upon  court  is 
shown,  a  motion  to  vacate  and  set  it  aside, 
if  served  or  filed  nearly  ten  months  after 
entry  of  decree,  comes  too  late,  as  code  pro- 
vision requires  that  It  should  be  made  with- 
in reasonable  time,  hut  in  no  case  exceed- 
ing six  months.— Butler  v.  Boule,  124  CaL 
69,  74,  56  Pac.  601, 

864.  Motion  to  open  judgment  comes  too 
late  where  judgment  was  entered  more  than 
six  months  before  motion  was  raade.-~Hlll 
v.  Beatty,  61  Cal.  292,  296* 


Same— Same— After  lapse  of  period 
prescribed. — Judgment  will  not  be  vacated 
upon  motion  made  after  lapse  of  prescribed 
period  unless  it  is  void  upon  its  face,  which 
is  quite  inconsistent  with*  proposition  that 
a  motion  made  within  statutory  period  may 
be  granted  as  well  when  defendant  Is 
wholly  without  fault  as  when  he  has  been 
guilty  of  neglect,  mistake,  etc. — Norton  v. 
Atchison,  T.  &  8.  F.  R.  Co.,  97  Cal.  388,  .393. 
83  Am.  St.  Rep.  198,  30  Pac.  585,  22  Pac 
452. 


868.  Same— Notice  of  motto*  to  vacate 
judgment  not  void  upon  Its  face,  nor  fraudu- 
lent, Is  barred  by  lapse  of  time  where  such 
notice  is'  not  served  and  filed  within  the 
six  months  prescribed  by  this  section. — 
Butler  v.  Soule,  124  Cal.  69,  74,  66  Pac  601. 

867.  Same  —  Sasae  —  Seeead  tvdfesttesrt^— 
Where  Judgment  was  vacated  for  inadvert- 
ence, and  time  to  appeal  from  order  vacat- 
ing U  had  expired,  without  any  appeal 
therefrom  or  modification  thereof,  and  there 
ia  second  judgment  or  decree  not  void  upon 
lte  face  which  it  is  sought  te  vacate  and 
set  aside,  the  notice  of  motion  therefor,  if 
served  and  filed*  nearly  ten  months  after 
entry  of  decree,  comes  too  late  within  terms 
of  this  section,  as  such  motion  must  be  made 
within  reasonable  time,  but  in  no  case  ex- 
ceeding six  months. — Butler  v.  Soule,  124 
Cal.  69,  73,  56  Pac.  601. 

868.  Same— -Oa  ground  of  surprise. — Mo- 
tion to  vacate  judgment  on  ground  of  sur- 
prise must  be  made  within  six  months  from 
date  of  slich  judgment. — White  v.  Fatton, 
87  Cal.  151,  154,  25  Pac.  270. 

869.  Motion  to  set  aside  judgment  by  de- 
fault on  ground  of  "surprise,"  comes  too 
late  if  such  motion  Is  filed  and  served  more 
than  six  months  after  judgment  was  en- 
tered.— VPharton  *.  Harlan,  68  Cal.  422,  423, 
9  Pac.  727. 

870.  Same— Order  setting;  aside  prior  or* 
der  vacating  Judgment  by  default. — After 
lapse  of  •  time  prescribed  by  this  section, 
order  setting  aside'  prior  order  vacating 
and  setting  aside  Judgment  by  default, 
where  Judgment  hi  not  invalid  upon  its 
face,  is  entirely  beyond  reach  of  court  that 
rendered  such  judgment,  except  In  separate 
action,  and  any  order  of  court  purporting 
to  vacate  such  judgment  is  beyond  jurisdic- 
tion of  court  and  therefore  veld.  Such 
order  occupies  no  better  position  than  judg- 
ment that  is  void  upon  its  face,  and,  like 
such  Judgment,  is  assailable  wherever  and 
whenever  it  may  be  produced,  and  whether 
attack  upon  it  be  direct  or  collateral.  ■  Poo- 
pie  v.  Davis,  143  Cal.  673,  675,  77  Pac.  651. 

871.  Sasae     Slat  moatka   o*d   one  year.— 

Motion  to  vacate  judgment  can  not  be  made 
after  expiration  of  six  months*  or  with  re- 
spect to  one  ground  for  settle*;  aside  de- 
fault, after  one  year,  unleae  It  be  void  on 
its  faee.— Norton  v.  Atchison,  T.  A  S.  F.  R 
Co.,  97*  Cal.  388.  298.  33  Am.  St.  Rep.  1M. 
30  Pac.  585,  82  Pac.  453. 
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872.  Same  — Though  mistake,  etc.,  was 
brought  about  by  fraud. — Application,  un- 
der this  section,  to  set  aside  a  judgment 
must  be  made  within  six  months,  even 
though  mistake,  Inadvertence,  surprise,  or 
excusable  neglect  has  been  caused  or 
brought  about  by  fraud  practised  by  party 
In  whose  favor  Judgment  or  proceeding  was 
taken.  After  that,  question  of  "mistake," 
etc.,  whatever  remedy  in  equity  may  be, 
can  not  be  tried  by  affidavit  on  motion  for 
summary  relief. — Dyervllle  Mfg.  Co.  v.  Hel- 
ler, 102  Cal.  615,  617,  36  Pac  928. 

873.  Same— Under    old    Practice    Act    an 

application  to  open  a  default  had  to  be 
made  during  term  at  which  default  was  ren- 
dered, unless  moving  party  made  some 
showing  as  to  why  he  failed  to  make  appli- 
cation during  term  of  court. — Mahoney  v. 
Mahoney,  51  Cal.  118,  119. 

874.  It  was  necessary  for  a  party  to  take 
initiatory  steps  to  obtain  relief  authorized 
by  that  act  before  expiration  of  term  at 
which  final  judgment  was  rendered,  in  all 
cases  except  that  in  which  defendant  had 
been  personally  served  with  summons,  in 
which  cases  courts  could,  upon  such  terms 
as  might  be  just,  allow  defendant  to  answer 
merits  at  any  time  within  six  months  from 
rendition  of  judgment. — Casement  v.  Ring- 
gold. 28  Cal.  S86,  888. 

875.  Under  former  system  of  practice  In 
this  state,  decisions  were  numerous  and 
quite  uniform  to  effect  that  upon  expiration 
of  term  of  court,  all  power  to  alter,  change, 
modify  or  annul  judgments  entered  during 
term  or  prior  thereto  was  lost  unless  saved 
by  some  motion  or  action  of  court  during 
term,  except  as  otherwise  provided  by  stat- 
ute.— People  v.  Greene,  74  Cal.  400,  404,  5 
Am.  St.  Rep.  448,  16  Pac  197. 

87*.  Same  — Where  service  of  summons 
was  by  publication,  and  dne  service  recited. 

— Judgment  which  recites  fact  that  defend- 
ant was  duly  served  with  process  can  not 
be  set  aside  on  motion  made  sixteen  years 
after  judgment  was  rendered,  on  ground 
that  summons  was  not  personally  served 
on  defendant,  and  was  published  without 
affidavit  for  such  publication  required  by 
statute,  where  evidence  tending  to  show 
want  of  service  consisted  of  testimony  of 
deputy  clerk  and  district  attorney  at  time 
original  action  was  pending,  who  testified 
that  no  affidavit  for  publication  had  been 
filed,  and  fact  that  there  was  no  such  fil- 
ing on  register  of  actions.  Judgment  is 
not  void  on  Its  face,  and  such  evidence  is 
wholly  Insufficient  to  authorize  vacation  of 
judgment  as  against  recital  of  due  service 
therein. — People  v.  Harrison,  84  Cal.  607, 
610,  24  Pac.  811. 

877.  Judgment,  where  summons  was 
served  by  publication,  can  not  bo  sot  aside 
on  motion  made  more  than  year  after  rendi- 
tion of  such  judgment,  as  It  Is  not  void  upon 
Its  face.  The  motion.  In  such  case,  must  be 
made  within  six  months'  time  prescribed  by 


this  section.  —  Howard  v.'  McChesney,  108 
Cal.  536,  37  Pac.  523. 

878.  Some— Whether  application  is  made 
under  this  section  or  not. — Application  to 
set  aside  order  or  judgment  not  void  upon 
its  face  must  be  made  within  six  months 
after  entry  of  such  order  or  judgment,  and 
that,  too,  whether  or  not  application  Is  made 
under  this  section. — Estate  of  Eikerenkot- 
ter,  126  Cal.  54,  55,  58  Pac.  870. 

879.  Order  vacating  and  setting  aside 
Judgment— And  granting  new  trial— Will  be 
reversed  when  the  time  in  which  motion 
may  be  made  for  new  trial  has  passed  and 
right  to  move  therefore  gone. — Hegeler  v. 
Henckell,  27  Cal.  491,  496. 

880.  Same  —  Judgment  by  default  after 
lapse  of  eight  years— Is  a  nullity  and  sbould 
be  vacated. — Where  judgment  by  default 
was  rendered  upon  service  of  summons  by 
publication,  and  judgment  recited  that  de- 
fendant had  been  "regularly  served  with 
process  as  required  by  law,"  and  there  was 
nothing  In  judgment-roll  to  rebut  this  re- 
cital of  judgment,  there  is  no  error  in 
lower  court  holding  that  judgment  was, 
upon  its  face,  valid  judgment,  and  that 
order  purporting  to  vacate  it,  made  after 
lapse  of  eight  years,  was  mere  nullity  and 
should  be  vacated. — People  v.  Davis,  143  Cal. 
673,  678,  77  Pac.  651. 

881.  Power  of  court— To  correct  cleri- 
cal misprisions  at  any  time. — Mere  clerical 
misprisions  or  omissions  are  subject  to 
correction  of  court  at  any  time,  by  order 
entered  for  that  purpose,  but  acts  which 
do  not  fall  within  that  category  must  be 
distinguished.  —  Crosby  v.  Superior  Court, 
110  Cal.  45,  51,  42  Pac.  460. 

882.  Same  —  Same  —  Error    In     name    of 

psyee  of  note. — Clerical  error  made  In  stat- 
ing name  of  payee  in  complaint  in  action 
on  promissory  note,  may  be  corrected  by 
amendment,  even  after  statute  of  limita- 
tions has  run. — Ball  v.  Lowe,  1  Cal.  App. 
228,  81  Pac.  1118. 

883.  Same— None,  to  correct  Judicial  er- 
ror.— After  proceedings  to  vacate  judgment 
are  ended  and  time  therefor  has  expired, 
superior  court  has  no  power  or  authority 
to  vacate  or  modify  its  judgment  on  account 
of  judicial  error  in  decision,  no  matter  how 
apparent  such  error  may  be  on  face  of  rec- 
ord. Its  power  thereafter  is  limited  to  cor- 
rection of  mere  clerical  misprisions  on  rec- 
ord, or  to  excision  of  all  such  parts  of 
record  as  appear  to  be,  or  can  be  shown 
to  be,  void  for  lack  of  jurisdiction  or  power. 
— Grannls  v.  Superior  Court,  146  Cal.  245, 
247,  79  Pac.  891. 

884.  Same— To  amend  Its  records  at  any 
time. — Power  of  court  to  amend  its  rec- 
ords so  that  they  may  correspond  with  fact 
and  correctly  express  what  was  done  by 
court  may  be  exercised  at  any  time. — Kauf- 
man v.  Shaln.  Ill  Cal.  16,  23,  52  Am.  St.  Rep. 
139,  48  Pac.  393. 
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885.     Same— Same— Control     of    record.—       no    power   to   set   aside   or   vacate,    on  m 
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Court,  while  it  has  physical  control  of  its 
record,  may  amend  its  judgments  or  orders, 
vrhere  record  furnishes  data  by  which  to 
amend,  especially  where  necessity  for 
amendment  is  manifest  on  record. — Bost- 
Wick  v.  McEvoy,  62  Cal.  496,  503. 

880.  Same — To  amend  Judgments  at  any 
time. — Courts  have  power,  at  all  times,  to 
allow  amendments  to  Judgments  for  pur- 
pose of  having  judgment,  as  entered,  ex- 
press that  which  was  rendered,  so  that  rec- 
ord will  contain  actual  decision  of  court; 
and  such  amendments  can  be  made  after 
expiration  of  six  months  from  entry  of 
judgment. — Egan  v.  Egan,  90  Cal.  15,  21,  27 
Pac.  22. 

887.  Court  has  power  at  all  times,  in 
proper  case,  to  direct  any  amendment  or 
allegation  in  judgment,  to  end  that  judg- 
ment, as  entered,  may  express  that  it  was 
rendered,  and  record  thus  be  made  to  speak 
the  fact. — Crosby  v.  Superior  Court,  110 
Cal.  45,  51,  42  Pac  460. 

888.  Court  may  at  any  time  amend  a 
judgment  where  record  discloses  that  entry 
on  minutes  does  not  correctly  state  what 
judgment  was. — Scamman  v.  Bonslett,  118 
Cal.  93,  97,  62  Am.  St.  Rep.  226,  50  Pac.  272. 

889.  Same— Same— Judgment  never  pro- 
nounced.— Where  party  has,  by  misprision 
of  clerk,  obtained  against  his  adversary 
entry  of  judgment  never  pronounced  or  ren- 
dered by  court,  such  judgment  may  be  cor- 
rected on  motion,  even  after  appeal,  affirm- 
ance of  judgment,  and  issuance  and  service 
of  execution. — Rousset  v.  Boyle,  45  Cal.  64, 
69,  70. 

800.  Same— To  set  aside  Inadvertent  or- 
der.— While  superior  court  may  have  power 
to  set  aside  any  order  or  judgment  it  may 
have  made  inadvertently  or  through  mis- 
take, this  power  must  be  exercised  within 
a  reasonable  time.  —  Fabretti  v.  Superior 
Court,  77  Cal.  305,  308,  19  Pac.  481. 

891.  One-year    clause    of    above    aeetlon 

was  Intended  to  apply  to  cases  where  serv- 
ice was  made  by  publication,  and  may  pos- 
sibly apply  where  personal  service  of 
summons  was  of  such  character '  as  to  be 
equivalent  to  no  service  at  all,  but  it  does 
not  apply  to  a  case  where  summons  was  in 
fact  personally  served. — Young  v.  Fink,  119 
Cal.  107,  108,  109,  50  Pac.  1060. 

892.  Same— Allowance  of  amendment  to 
complaint. — Where  final  judgment  has  been 
rendered,  court  can  not  allow  amendment 
to  complaint,  when  more  than  one  year  has 
elapsed  since  final  judgment  was  rendered 
and  entered.  Under  such  circumstances, 
amendment  is  only  allowed  for  clerical  mis- 
prisions when  means  for  making  amend- 
ment and  right  to  make  It  are  furnished 
by  record  itself  of  ease. — Kirby  v.  Superior 
Court,  68  Cal.  604,  606,  10  Pac.  119. 

898.  Same— Court  has  mo  power,  on  mo- 
tion, to  set  aside  Judgment,  not  void  on  its 
fnce,    after   expiration    of   year. — Court    has 


tion,  judgment  not  void  upon  its  face,  un- 
less motion  is  made  within  &  reasonable 
time,  and  it  is  distinctly  determined  that 
such  time  will  not  extend  beyond  limit  fixed 
by  this  section,  which  in  no  case  exceed* 
one  year. — People  v.  Davis,  143  CaL  673,  675, 
77  Pac.  661. 

894.  If  plaintiff  sues  man  upon  claim 
which  he  knows  to  be  false,  and  obtains 
order  for  publication  of  summons.  basH 
upon  ground  that  defendant  has  departs 
from  state,  and  can  not,  after  due  diligence 
be  found  within  state,  and  his  affidavit  Is  in. 
itself  sufficient  to  justify  finding  that  this 
ground  exists,  and  judgment  is  entered  up»r 
defendant's  default,  after  publication  of 
summons,  such  judgment  is  not  void,  and 
can  not  be  set  aside  upon  motion,  unless  i: 
is  made  within  a  year. — Dunlap  v.  Steer? 
92  Cal.  344,  350,  27  Am  St.  Rep.  143,  1« 
L.  R.  A.  361,  28  Pac.  663. 

896.     Same—- Party    not    bound    to    sieve. 
within    one    year,    If    Jnd&rment    Is    void.— 

Party  procuring  judgment  against  another 
without  due  process  of  law,  or  by  fraud 
takes  it  at  his  peril,  and  party  against  whom 
it  is  taken  is  not  bound  to  apply,  within 
a  year  after  its  rendition,  to  set  it  asid* 
and  be  allowed  to  answer  complaint,  for 
if  he  was  beyond  territorial  jurisdiction 
of  court,  and  never  had  been  served  witi 
process,  he  is  not  bound  to  voluntarily  iofc- 
mit  himself  to  foreign  jurisdiction. — Lap- 
ham  v.  Campbell,  61  Cal.  296,  300. 

896.  In  action  against  nonresident  wher> 
there  was  no  service  of  summons  upon  de- 
fendant, and  there  was  false  affidavit  of 
service  made  and  filed,  and  upon  whicb 
judgment  was  rendered,  defendant  is  dot. 
obliged  to  apply  within  six  months,  under 
this  section,  for  relief,  assuming  that  he 
could  obtain  it  under  this  section  where 
he  shows  sufficient  reasons  why  application 
was  not  made  within  said  time.  He  is  bol 
in  fact,  required  in  such  a  case,  to  make 
application  within  year  after  rendition  of 
such  judgment  to  set  it  aside  and  to  be  al- 
lowed to  answer  complaint,  for  case  come* 
clearly  within  rule  governing  courts  of 
equity  In  such  cases. — Lap  ham  ▼.  Campbell 
61  Cal.  296,  300,  801. 

897.  Same— Service  of  lammou  by  ps»- 
Ucatlon. — After  expiration  of  one  year  judg- 
ment by  default,  upon  service  of  summou 
by  publication,  Is  just  as  conclusive  as  if 
it  had  been  rendered  upon  personal  servfce, 
and  will  not  be  opened  or  set  aside  by  conrt 
of  equity,  except  on  ground  of  fraud,  acci- 
dent, mistake,  or  surprise,  by  which,  with- 
out any  fault  or  negligence  on  his  part 
defendant  was  prevented  from  making  mer- 
itorious defense  (McFarland,  J.,  dis.  op.).- 
Dunlap  ▼.  Steere,  91  Cal.  344,  856,  27  Am. 
St.  Rep.  143,  16  14.  R.  A.  861,  38  Pac  561 

898.  Same— Void  Judgment  may  se  va- 
cated on  motion  within  one  year. — Wfcert 
judgment  against  defendant  was  void  be- 
cause there  was  no  other  proof  of  service 
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than  that  furnished  by  void  certificate  of 
service  of  summons,  and  subsequently 
amended  complaint  is  filed,  but  it  does  not 
appear  that  amended  complaint  was  ever 
served  upon  defendant,  and  Judgment  Is 
entered  upon  amended  complaint,  latter 
Judgment  is  void,  and  may  be  vacated  upon 
motion  under  this  section,  within  one.  year 
after  entry  of  such  judgment  on  amended 
complaint. — Reinhart  v.  Lugo,  86  Cal.  395, 
899,  401,  21  Am.  St.  Rep.  52,  24  Pac.  1089. 

809.  Same  —  What  motions  should  be 
granted  if  made  within  one  year. — Publica- 
tion of  summons,  according  to  order  of 
court,  is  service  of  it  upon  defendant,  hav- 
ing same  effect  as  if  served  by  either  of 
other  modes  prescribed  by  code,  except  that 
in  case  of  service  by  publication  alone,  de- 
fendant, on  proper  showing,  may  be  al- 
lowed to  answer  to  merits  of  action  at  any 
time  within  one  year  after  rendition  of 
Judgment  (McParland,  J.,  in  dls.  op.). — Dun- 
lap  v.  Steere,  92  Cal.  344,  855,  27  Am.  St. 
Rep.  143,  16  L.  R.  A.  861,  28  Pac.  663. 

900.  Same  —  Same  —  Service  by  publica- 
tion.— A  Judgment  by  default  should  be  set 
aside,  under  this  section,  as  inadvertently 
entered,  on  motion  made  within  one  year 
after  entry  of  default  and  Judgment,  where 
summons  was  served  by  publication,  but 
no  copy  thereof  was  served  upon  defend- 
ants, although  they  were  nonresidents  and 
residence  was  known,  and  although  order 
for  publication  required  copies  of  summons 
to  be  forwarded  to  defendants  by  mail. — 
Schart  v.  Schart,  116  Cal.  91,  93,  47  Pac. 
927. 

901.  Same— What  relief  may  be   sought. 

— Under  our  present  system  of  Jurisprudence 
terms  of  court  are  abolished;  and,  as  rule 
can  not  apply  literally,  it  is  provided  in 
this  section  that  relief  which  formerly 
could  be  had  during  term  may  be  sought 
within  a  reasonable  time,  which  is  defined 
to  be  six  months,  except  in  cases  where 
personal  service  of  summons  has  not  been 
had,  in  which  case  court  may  grant  relief 
within  one  year. — People  v.  Green,  74  Cal. 
400,  404,  5  Am.  St.  Rep.  448,  16  Pac.  197. 

902.  What  evidence  la  not  admissible  to 
Impeach  Judgment— On  motion  made  after 
time.  —  Where  Judgment  by  default  was 
taken  after  service  of  summons  by  publica- 
tion, and  motion  is  made  six  years  after 
entry  of  such  Judgment  to  vacate,  no  evi- 
dence dehors  record  is  admissible  to  im- 
peach it,  though  rule  would  be  otherwise  in 
case  of  direct  attack  on  Judgment  by  ap- 
peal, or  motion  under  this  section  made 
within  time  therein  prescribed. — People  v. 
Korris,  144  Cal.  422,  424,   77  Pac.  998. 

90S.     Approved  and  followed  in  People  V. 

laason,  144  Cal.  770,  77  Pac.  1118. 

XXIII.     TITLE  TO  REAL.  PROPERTY. 

904.  Construction  of  section. — Under  this 
section  one  who  is  neither  party  nor  legal 
representative   of  party   to  action,   brought 
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to  decide  conflicting  claims,  to  purchase 
state  lands,  is  not  entitled,  though  he  is 
settler  on  land,  to  have  such  Judgment  set 
aside  for  purpose  of  allowing  him  to  inter- 
vene.— Smith  v.  Roberts,  1  Cal.  App.  148, 
81  Pac  1026. 

905.  Same— Un&er    Practice    Aet,    section 

68*  if  plaintiff,  during  pendency  of  action  to 
try  title  to  land,  sold  it  and  afterwards 
stipulated  to  Judgment  in  favor  of  defend- 
ants, his  grantees  could  not  support  motion 
to  set  aside  Judgment. — Corwin  v.  Bensley, 
48  Cal.   253,   258,   269. 

906.  Same— What  la  not  a  motion  under 
above  section. — In  action  involving  title  to 
real  property,  where  defendants  have  trans- 
ferred their  interest,  and  entered  into 
fraudulent  stipulation  with  plaintiff  to  have 
Judgment  entered  in  his  favor,  motion  by 
successors  in  interest  to  vacate  the  Judg- 
ment is  not  motion  under  this  section,  but 
is  based  upon  rights  of  party  succeeding 
to  interest  of  litigant,  pending  litigation, 
under  section  386,  ante.  Furthermore,  such 
motion  is  not  to  set  aside  a  default  ob- 
tained "through  his  mistake,  inadvertence, 
surprise  or  excusable  neglect,"  but  is  to  set 
aside  Judgment  entered  upon  fraudulent 
stipulation. — Crescent  C.  Co.  v.  Montgom- 
ery, 124  Cal.  134,  144,  56  Pac.  797. 

907.  Delay  In  action— Effect  of. — Action 
to  set  aside  Judgment  quieting  title  to  land 
brought  more  than  five  years  after  entry 
of  such  Judgment,  is  insufficient,  and  de- 
murrer thereto  should  be  sustained  where 
there  is  no  showing  of  diligence  to  ascer- 
tain facts. — Hildreth  v.  James,  109  Cal.  301. 
303,  41  Pac.  1039. 

908.  Fraudulent  stipulation  for  entry  of 
Judgment — Effect  of. — If  Judgment  is  ren- 
dered in  action  involving  title  to  real  prop- 
erty, in  which  defendants  have  transferred 
their  interest,  and  entered  into  fraudulent 
stipulation  with  plaintiff  for  entry  of  Judg- 
ment in  his  favor,  motion  of  successor  in 
interest  of  defendants  to  set  aside  and  va- 
cate such  Judgment  should  be  promptly 
granted. — Crescent  C.  Co.  v.  Montgomery, 
124  Cal.  134,  146,  56  Pac.  797. 

XXIV.      VACATING    DEFAULTS. 

909.  Appeal  —  Appealable  order.  —  Order 
entering  default  is  not  appealable  order. — 
Thompson  v.  Alford,  128  Cal.  227,  228,  60 
Pac.  686. 

910.  Same  —  Hearing-  —  Practice.  —  Court 
will  listen  more  readily  to  appeal  from  or- 
der refusing  to  set  aside  default,  than  where 
motion  has  been  granted,  because  in  such 
case  defendant  may  be  deprived  of  sub- 
stantial right,  whereas  it  may  be  assumed. 
If  nothing  to  contrary  is  shown,  that  plain- 
tiff will  be  able  at  any  time  to  establish 
his  cause  of  action. — Nicoll  v.  Weldon,  130 
Cal.  666,  668,  63  Pac.  63. 

911.  Application  for  relief — Mere  con- 
tingency—Not  "a  pending*  proceeding-." — An 

affidavit  filed  in  a  proceeding  for  a  relief 
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from     a     default     judgment     stating     that       prevent   fraud. — Williams   v.   Reed,    43   CaL 


"should  the  judge  refuse  to  sign  or  settle 
the  bill  of  exceptions  because  of  delay, 
affiant  will  move,  under  above  section,  and 
upon  his  motion  and  affidavit  hereto  at- 
tached" attaching  papers  purported  to  be 
copies  of  an  additional  -notice  of  motion 
and  a  purported  copy  of  an  affidavit  for  re- 
lief under  the  above  section  by  means  of 
an  order  "to  set  aside  in  default  and  to 
grant  leave  to  serve  said  proposed  bill  of 
exceptions,  and  at  the  same  to  stand  as 
served,"  said  notice  never  having  been 
served  or  filed  and  the  contingency  applica- 
tion for  relief  never  having  been  made  the 
situation  for  relief  presents  a  possibility 
that,  at  some  time  within  the  limits  of 
time  fixed  by  law,  an  application  for  such 
relief  may  be  made,  is  not  sufficient  to  con- 
stitute impending  proceedings  for  such  re- 
lief under  which  could  be  extended  the  time 
for  filing  the  transcript  contemplated.  — 
Rath  v.  Vaughn,  —  Cal.  App.  — ,  187  Pac 
44. 

•12.  Authority  of  clerk  of  court— In  gen- 
eral.— Clerk  has  no  means  of  knowing  what 
has  been  done  beyond  what  is  disclosed  by 
his  files  and  record  made  in  regular  course 
of  procedure,  and  when  answer  Is  filed  in 
due  time  he  has  all  that  he  is  authorized 
to  look  to  In  order  to  determine  whether  de- 
fault Is  due  or  not. — Oliphant  v.  Whitney, 
34  Cal.  25,  27. 

913.  Sane— Told   certificate   at   service— 

Nullity. — Clerk  of  court  has  no  authority  to 
enter  default  of  defendant  upon  void  certifi- 
cate of  service  of  summons,  and  his  act  in 
doing  so  is  nullity. — Reinhart  v.  Lugo,  86 
Cal.  395,  898,  899,  21  Am.  St.  Rep.  52,  24  Pac. 
1089. 

914.  Defaalt  —  Improperly  entered.  — 
Where  affidavit  of  service  by  mall  insuffi- 
cient.— Hog's  Back  C.  M.  Co.  v.  New  Basil 
C.  M.  Co.,  68  Cal.  121,  122. 


•IS.  Same— -  Occam  wkei  a  defendant 
fails  to  answer  or  demur  as  described  In 
sections  850,  871,  post. — Weimer  v.  Suther- 
land, 74  Cal.  841,  844,  15  Pac.  849. 

•141.  Same— Of  defendant  for  failure  to 
answer— la  Improperly  set  aalde  when  there 
was  no  service  of  moving  papers,  and* appli- 
cation was  heard  and  decided  in  absence  of 
plaintiff's  attorney,  who  had  no  notice  of 
motion,  and  where  there  was  no  reasonable 
excuse  for  failure  to  answer  within  proper 
time—  Reilly  v.  Ruddock,  41  Cal.  312,  813. 

917.  Discretion  of  court — Defaalt  Inad- 
vertently permitted  In  cause,  by  party  hav- 
ing substantial  defense,  presents  a  case  In 
which  great  latitude  should  be  extended  to 
discretion  of  court  by  which  such  default 
is  set  aside. — Hitchcock  v.  McElrath,  69  Cal. 
634,  636.   11  Pac.  487. 

918.  Under  the  provisions  of  the  above 
section  a  motion  to  open  a  default  and  va- 
cate an  interlocutory  judgment  is  addressed 
to  the  discretion  of  the  court,  and  should  be 
liberally   exercised   to   promote   Justice  and 


App.  425,  185  Pac.  515. 

919.  Same — Doabt  shonld  be  reaolved  In 
favor  of  applicant  to  sat  aalde. — In  matter 
of  opening  defaults  much  Is  confided  to  dis- 
cretion of  court,  and  where  circumstances 
are  such  as  to  lead  court  to  hesitate,  it  is 
better  to  resolve  doubt  in  favor  of  applica- 
tion so  as  to  secure  a  trial  and  judgment 
on  merits. — Wolff  v.  Canadian  Pac.  R.  Co, 
123  Cal.  535,  644,  56  Pac.  453;  Merchants'  A. 
S.  Co.  v.  Los  Angeles  B.  Co.,  128  Cal.  619, 
621,  61  Pac  277;  Matter  of  Tracey,  136  CaL 
885,  890,  69  Pac.  20. 

920.  In  case  of  doubt,  it  la  better  to  de- 
cide in  favor  of  application  to  set  aside 
default. — Watson  v.  San  Francisco  A  H. 
B.  R.  Co.,  41  Cal.  17,  21;  Grady  v.  Donahoo. 
108  Cal.  211,  218,  41  Pac.  41;  Miller  v.  Carr, 
116  Cal.  878,  881,  68  Am.  St.  Rep.  180.  48 
Pac.  324;  Banta  v.  Siller,  181  Cal.  414,  416. 
68  Pac.  986. 

921.  Same— Preammpt Ion,  In  the  absence 
of  satisfactory  showing  of  the  control,  is 
that  the  trial  court  exercised  its  discretion 
In  the  matter;  and  in  the  absence  of  a  show- 
ing of  abuse  of  discretion  by  the  trial  judge, 
an  appellate  court  is  Impotent  to  disturb 
the  conclusion  reached. — Williams  v.  Reed. 
48  Cal.  App.   425,  180  Pac  516. 

•22.  Same— There  la  no  abase  of  discre- 
tion In  granting  motion  to  net  aside  defaalt 

on  ground  of  mistake  where  stenographer 
for  defendant's  attorney  made  natural  mis- 
take in  entitling  defendant's  name  in  de- 
murrer to  complaint,  where  mistake  was 
not  discovered  until  two  or  three  days  after 
default  was  entered,  and  defendant  moved 
promptly  to  have  default  set  aalde. — Will 
v.  Lytle  Creek  Water  Co.,  100  Cal.  344,  34 
Pac.  830. 

•28.  Evidence  of  scrrlce  As  prerequisite 
to  defaalt. — Before  default  can  be  regularly 
taken  against  party  there  must  be  positive 
and  sufficient  evidence  In  court  of  due  serv- 
ice, and  no  substantial  defect  in  that  re- 
spect can  be  cured  by  subsequent  knowledge 
of  fact. — Reinhart  v.  Lugo,  86  Cal.  895.  899, 
401,  24  Am.  St.  Rep.  62,  24  Pac  1089. 

•24.  False  return  of  anmmona  Setting: 
aside  Judgment  for.  —  Where  the  record 
shows  that  judgment  was  entered  upon  de- 
fault after  service  duly  made  on  defendant 
It  may  be  set  aside  on  any  of  the  grounds 
named  in  the  above  section,  or  independent 
of  that  section,  on  the  ground  that  its  entry 
was  based  solely  on  a  false  return  of  per- 
sonal service. — Smith  v.  Jones,  174  Cal.  513, 
163  Pac.  890;  Smith  v.  Bratman,  174  Cal. 
618,  163  Pac.  892. 

925.  Same— Time  of  application. — A  mo- 
tion to  set  aside  a  default  Judgment  on 
the  ground  of  a  falsa  return  of  summons 
must  be  made  within  a  reasonable  time, 
otherwise  the  party  must  resort  to  equity. 
— Smith  v.  Jones,  174  Cal.  618,  168  Pac  890; 
Smith  v.  Bratman,  174  CaL  618.  168  Pao, 
892. 
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926.  A  reasonable  time  for  the  making  of 
a  motion  to  set  aside  a  default  judgment 
on  the  ground  of  a  false  return  of  sum- 
mons is  the  time  fixed  in  above  section,  and 
a  motion  made  more  than  a  year  after  the 
entry  of  such  judgment  is  not  made  within 
a  reasonable  time. — Smith  v.  Jones,  174  Cal. 
6X3,  168  Pac.  890. 

927.  But  a  motion  made  within  six 
months  after  entry  of  judgment  is  in  time. 
— Smith  v.  Bratman,  174  Cal.  518,  163  Pac. 
892. 

928.  Filing  copy  of  proposed  answer  with 
application.  —  The  filing  by  delivery  of  a 
proposed  answer  to  the  clerk,  and  the  de- 
livery of  a  copy  to  the  adverse  party  two 
days  before  giving  notice  of  application 
to  set  aside  a  default  is  held  to  be  a  com- 
pliance with  the  requirement  as  to  accom- 
panying the  application  with  a  copy  of  the 
proposed  answer. — Los  Angeles  County  v. 
Lewis,  179  Cal.  898,  177  Pac.  164. 

020.  Forcible  entry  and  unlawful  detainer 
cases— Included    within     the     provisions    of 

this  section  as  to  setting  aside  default,  etc. 
— Lunnun  v.  Morris,  7  Cal.  App.  710,  712,  95 
Pac.  907. 

030.  Inadvertence  -or  mistake  of  court- 
Setting  aside  Judgment  for. — Inadvertence 
or  mistake  of  the  court  is  not  within  the 
provisions  of  the  above  section,  but  is  "Ju- 
dicial error/'  which  can  be  remedied  by 
appeal  from  the  judgment  only. — Williams 
v.  Reed,  43  Cal.  App.  425,  185  Pac.  615,  fol- 
lowing the  doctrine  in  Pyrne  v.  Hoag,  116 
Cal.  1,  47  Pac.  775;  Grannis  v.  Superior 
Court,  146  Cal.  245,  105  Am.  St.  Rep.  23,  79 
Pac.  891;  Johnston  v.  Callahan,  146  Cal.  212, 
79  Pac.  870. 

031.  Judgment,  suit  on— Satisfaction  after 
suit  brought-— Effect  of. — In  the  case  of  an 
action  on  a  judgment  where  the  defendant 
defaults  for  answer  and  thereafter  enters 
a  satisfaction  of  the  judgment,  this  will  not 
relieve  of  the  default  under  the  provisions 
of  the  above  section;  it  is  necessary  that  the 
defendant  plead  such  satisfaction  and  se- 
cure findings  and  a  judgment  thereon.  — 
Leachman  v.  Cage,  —  Cal.  App.  — ,  194  Pac. 
750,  following  the  doctrine  in  Deland  v. 
Hiett,  27  Cal.   611,  87  Am.  Dec.  102. 


Motion  to  set  aside  default  —  And 
motion  to  vacate  Judgment— Determination 
of  facta. — Motion  to  set  aside  default  previ- 
ously entered,  and  to  fix  time  for  defendant 
to  plead,  would  not  presumptively  involve 
determination  of  any  facts  presented  on 
motion  to  vacate  the  judgment;  conse- 
quently, it  does  not  appear  upon  face  of 
order  that  these  facts  could  have  been  de- 
termined at  that  time. — Thompson  v.  Al- 
ford,  128  CaL  227,  229,  60  Pac.   686. 

033.  Same— Distinction —  Similarity. — Mo- 
lion  to  set  aside  default  previously  entered, 
and  motion  to  vacate  judgment,  a're  distinct 
from  each  other,  but  each  Is  motion  made 
after  judgment,  and  depends  upon  different 


record,  and  seeks  different  relief. — Thomp- 
son v.  Alford,  128  Cal.  227,  229,  60  Pac.  686. 

034.  Same  On  ground  of  false  return  of 
summons— Imposition  of  terms. — A  motion 
made  to  set  aside  a  default  judgment  on 
the  ground  of  a  false  return  of  summons, 
is  not  made  under  the  above  section,  and 
upon  a  sufficient  showing  the  applicant 
has  an  absolute  right  to  have  the  judg- 
ment set  aside  without  the  imposition  of 
terms. — Smith  v.  Bratman,  174  Cal.  518,  163 
Pac.  892. 

035.  Notice  of  motion— Not  the  motion  It- 
self.— A  notice  of  motion  is)  not  the  motion 
itself,  and  the  service  and  filing  of  the  no- 
tice within  the  six-month  period  does  not 
satisfy  the  requirement  that  the  motion 
must  be  made  in  that  period. — Bettencourt 
v.  Superior  Court,  82  Cal.  App.- 607,  163  Pac. 
682. 

0341.  Notice  of  setting  of  cause  for  trial 
—Not  required  by  statute. — One  having  law- 
suit pending  must,  by  himself  or  his  attor- 
ney, whether  they  reside  in  county  where 
case  is,  or  elsewhere,  watch  its  progress; 
he  can  only  be  heard  to  complain  that  pro- 
ceeding is  taken  against  him,  in  his  ab- 
sence, when  it  is  taken  through  his  mistake, 
inadvertence,  surprise,  or  excusable  neglect. 
— Eltzroth  v.  Ryan,  91  Cal.  584,  587,  27  Pac. 
982. 

037.  Orders  rarely  reversed — Except  for 
abuse  of  discretion. — The  supreme  courts 
favor  orders  excusing  defaults  and  per- 
mitting controversies  to  be  heard  on  their 
merits,  and  such  orders  are  rarely  reversed 
except  for  abuse  of  discretion. — Jones  v. 
Title  Guaranty  A  Trust  Co.,  178  Cal.  375, 
178  Pao.  686. 

038.  Same — Setting  aside  default— Facts 
authorising,  upon  ground  of  excusable  neg- 
lect.— Where  default  was  taken  against  de- 
fendant, and  while  defendant's  attorney  was 
engaged  in  drawing  answer,  he  received 
telegram  to  effect  that  his  brother  had  been 
shot  and  dangerously  wounded,  and  he  at 
once  went  to  his  relief.  Sufficient  showing  to 
set  aside  default  on  ground  of  excusable 
neglect  appears  where  defendant's  attorney 
shows  that  he  and  his  client  resided  some 
six  hundred  miles  from  place  where  action 
was  pending;  that  several  days  would  be 
required  to  make  Journey  between  the  two 
points;  that  surgical  operation  was  ren- 
dered necessary  by  such  shooting;  that  his 
brother,  being  among  strangers,  the  attor- 
ney stayed  at  his  bedside  for  several  days, 
during  which  time,  as  he  avers  under  oath, 
his  physical  and  mental  condition  was  such, 
in  consequence  of  death  of  his  brother, 
that  he  was  unable  to  complete  answer  In 
time;  that  he  had  sent  request  for  short 
extension  of  time  to  answer,  which  was 
refused,  and  which  refusal  he  learned  of 
when  too  late  to  answer;  and  that  applica- 
tion was  made  before  expiration  of  statu- 
tory   period    of    six    months,    within    which 
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court  was  authorized  to  Intervene. — Burns 
v.  Scooffy,  98  Cal.  271,  274,  33  Pac.  86. 

•39.     Same— Same— Failure    te    demur    or 

to  answer. — Default  should  be  set  aside  upon 
a  showing  that  case  involved  large  sum  of 
money,  that  its  merits  were  not  considered 
or  passed  upon  on  first  appeal;  that  no 
service  of  amended  complaint  was  made, 
and  no  notice  of  filing:  thereof  given,  except 
by  copy  sent  to  one  of  defendant's  attor- 
neys which  did  not  reach  its  destination  un- 
til month  after  it  was  mailed;  that  there 
were  twenty-six  days'  time  in  which  to  file 
demurrer  or  answer  from  time  that  copy 
of  amended  complaint  was  mailed,  and  that 
defendants  were  not,  in  general,  guilty  of 
any  negligence  in  failing  to  demur  or  an- 
swer to  amended  complaint.  Under  such 
state  of  facts,  failure  to  demur  or  answer 
in  time  is  such  mistake  or  excusable  neg- 
lect as  to  entitle  moving  party  to  relief 
demanded. — Malone  v.  Big  Plat  G.  MIn.  Co., 
93  Cal.  384,  392,  28  Pac.  1063. 

040.  Same  — No  error  to  refuse  to  set 
aside,  when. — It  is  not  error  to  refuse  to 
set  aside  default  for  mere  irregularity  in 
service  of  summons,  or  for  defective  re- 
turn.— Dorente  v.  Sullivan,  7  Cal.  280,  281. 

041.  Same — Right    of   landlords,   as   to. — 

If  tenant  In  possession  has,  through  neglect, 
or  by  design,  permitted  default  to  be  en- 
tered up  against  him,  landlord  may  upon 
proper  showing,  and  moving  in  name  of 
tenant,'  have  such  default  set  aside. — Di- 
mick  v.  Derlnger,  32  Cal.  488,  491. 

042.  Same  —  Upon  sufficient  affidavit  of 
merits. — Default  should  be  set  aside  where 

-there  is  sufficient  affidavit  of  merits,  and 
facts,  if  proved,  would  constitute  meritori- 
ous defense. — Reidy  v.  Scott,  53  Cal.  69,  73. 

043.  Same— What  does  not  preclude  ap- 
plication for,  under  above  section. — Under 
rule  of  court  which  entitles  party  to  ten 
days'  notice  in  which  to  answer  or  amend 
pleading  which  has  been  overruled  or  sus- 
pended, lapse  of  time  between  dismissal  of 
demurrer  and  entry  of  default  does  not  take 
away  right  of  defendant  to  make  applica- 
tion, under  this  section,  to  have  default 
set  aside,  where  he  has  received  no  notice 
of  order  dismissing  his  demurrer.  —  Win- 
chester v.  Black,  184  Cal.  125,  127,  128,  66 
Pac.   197. 

044.  Same— When  prematurely  entered.— 7 

Default  of  defendant  for  not  answering  is 
prematurely  entered  where  demurrer  is  still 
before  court,  and  should  be  set  aside. — Tre- 
gambo  v.  Comanche  M.  A  M.  Co.,  57  Cal. 
501,  606. 

045.  Third  motion  to  set  aside— Proper, 
when. —  There  may  be  circumstances  in 
which  it  is  proper  for  court  to  grant  leave 
to  move,  even  a  third  time,  to  set  aside 
default. — Hitchcock  v.  McElrath,  69  Cal.  634, 
636,  11  Pac.  487. 

046.  What  does  not  preclude  plaintiff 
from  maklna;  motion  to  net  aside. — Plain- 
tiff  is   not  precluded   from   making   motion 
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to  set  aside  default  by  reason  of  fact  that 
such  default  was  entered  at  his  expense. — 
Thompson  v.  Alford,  128  Cat  227,  229,  60 
Pac.  686. 

XXV.    VACATING  DEFAULT  JUDGMENTS. 

As  to  relief  from  Judgment  by  default 
taken  In  Justices'  court,  see,  post,  9  859  and 

note. 

Discretion  of  court  In  granting  or  refus- 
ing order  vacating  or  setting  aside  Judg- 
ment by  default. — See  note  68  Am.  Dec. 
393. 

Right  to  open  default  Judgment  to  let  la 
defense  of  statute  of  limitations. — See  note 
61  L.  R.  A.  746-762. 

Statutes  authorising  vacation  and  netting 
aside  of  Judgments  by  default. — See  note 
58  Am.  Dec.  392-398. 

047.  Clerk  of  court— Han  no  authority  to 
enter  Judgment,  when. — Clerk  of  court  has 
no  authority  to  enter  judgment  by  default 
upon  notice  that  defendant  will  move  before 
court  commissioner  to  dissolve  attachment 
issued  in  cause. — Glidden  v.  Packard,  28 
Cal.  649,  660,  651. 

048.  Same— Has  no  Jurisdiction  to  hear 
application  for  Judgment.  —  Cierk  has  no 
jurisdiction  to  hear  plaintiff's  application 
for  default  and  judgment  based  upon  his 
affidavits.  This  is  cause  for  court  alone 
Clerk  renders  Judgment  only  in  precise 
cases  designated  by  statute. — Ollphant  v. 
Whitney,  34  Cal.  25,  27. 

040.  Same— Statutory  provision  as  to  en- 
tering of  Judgment,  Is  directory. — Statutory 
provision  that  clerk  must  enter  judgment 
"immediately"  after  entering  his  default,  is 
merely  directory.  His  failure  to  do  so 
may  render  him  liable  to  action  by  judg- 
ment creditor,  but  does  not  render  void 
judgment  subsequently  entered  upon  such 
default,  nor  can  defendant,  against  whom 
judgment  Is  entered,  invoke  such  failure  for 
purpose  of  annulling  a  Judgment  to  which 
he  has  no  other  defense. — Edwards  v.  Hel- 
lings,  103  Cal.  204,  207,  37  Pac.  218. 

050.  Court  — Can  not  be  compelled  by 
mandamus  to  enter  Judgment. — In  proceed- 
ing for  usurpation  of  office,  and  charging 
defendant  with  having  received  free  railroad 
pass,  and  where  defendant  entered  plea  of 
not  guilty  of  offense,  court  can  not  be  com- 
pelled by  mandamus  to  enter  judgment  by 
default  against  defendant. — People  ex  rel. 
Gesford  v.  Superior  Court,  114  Cal.  466,  472 
46  Pac.  383. 

051.  Same— Has  discretion  whether  to  set 
aside  default. — Howe  v.  Independence  C.  G. 
&  S.  M.  Co.,  29  Cal.  72,  74;  Bailey  v.  Taaffe, 
29  Cal.  422,  424;  Watson  v.  San  Francisco 
A  H.  B.  R.  Co.,  41  Cal.  17. 

052.  Defendant— Should  have  opportun- 
ity to  defend  upon  merits,  when. — Where 
party  makes  application  to  vacate  judgment 
by  default,  immediately  after  such  default, 
and  It  appears  that  no  considerable   delay 
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or    Injury    will    be    occasioned    to    plaintiff,      party,  the  proper  practice  is  to  proceed  un- 


defendant  should  be  given  an  opportunity 
to  defend  upon  merits. — Grady  v.  Donahoo, 
108  Cal.  211,  213,  41  Pac.  41. 

963.  Diligence  after  discovery  of  facta— 
A  prime  requisite. — A  prime  requisite  for 
relief  under  the  provisions  of  above  section 
is  that  the  party  claiming  injury  from  mis- 
take, inadvertence,  surprise,  or  excusable 
neglect  shall  show  affirmatively  diligence 
on  his  own  part  after  discovery  of  the  facts. 
— Somers  Co.  v.  Smith,  —  Cal.  App.  — ,  195 
Pac.  462. 

804.  Excusable  Inadvertence  or  neglect 
— Necessity  of  showing. — One  is  not  en- 
titled to  the  relief  sought,  however  strong: 
may  be  his  showing  of  merits,  until  the 
primary  question  of  excusable  Inadvertence 
or  neglect  has  been  determined  in  his  favor. 
— Bond  v.  Karma- Ajax  ConsoL  Min.  Co.,  15 
Cal.  App.   472,  115  Pac.  254. 

856.     Same— Aa  to  primary  question. — The 

existence  of  excusable  inadvertence  or  neg- 
lect is  the  primary  question  on  such  a 
motion,  and  until  it  is  established,  any 
error  that  may  be  committed  by  the  court 
as  to  admitting  or  refusing  evidence  as  to 
the  merits  of  the  controversy  can  not  be 
prejudicial. — Bond  v.  Karma-AJax  Consol. 
Min.  Co.,  15  Cal.  App.  472,  115  Pac.  254. 

856.  Same— -Counter-affidavit  of  merits. — 

One  who  makes  a  satisfactory  showing  of 
inadvertence  or  excusable  negligence,  and 
flies  an  affidavit  containing  a  prima  facie 
showing  of  merits,  can  not  be  denied  the 
relief  sought  because,  in  the  opinion  of  the 
court,  the  showing  of  merits  is  overcome 
by  counter-affidavits. — Bond  v.  Karma-AJax 
Consol.  Min.  Co.,  15  Cal.  App.  472,  116  Pac. 
254. 

857.  Same     Order  on  motion  to  set  aside. 

— Abuse  of  discretion  must  clearly  appear 
before  tfie  appellate  court  will  deem  itself 
authorized  to  disturb  such  an  order;  other- 
wise, it  must  appear  that  the  order  is  with- 
out support  in  the  evidence. — Bond  v.  Kar- 
ma-Ajax  Min.  Co.,  15  Cal.  App.  472,  115 
Pac.   254. 

858.  Same— Same— Appeal. — On  an  appeal 
from  such  an  order,  where  the  default  judg- 
ment was  not  based  upon  personal  service 
of  summons,  conflicting  affidavits  in  favor 
of  prevailing  party  must  be  taken  as  true, 
and  the  facts  established. — Boland  v.  All 
Persons,   160   Cal.   489,   117   Pac.   547. 

858.     Fraudulent    Judgment— Relief    from. 

— A  motion  to  vacate  a  judgment  under 
above  section  on  the  ground  of  surprise 
and  excusable  neglect,  and  an  order  deny- 
ing the  same,  does  not  constitute  res  adjudi- 
cata  as  to  relief  in  equity  from  the  same 
judgment  upon  the  ground  of  fraud  in  its 
procurement. — Bstudillo  v.  Security  Loan  & 
T.  Co.,  149  Cal.  556.  563,  87  Pac.  19. 

840.     Same  —  Same  —  Editorial  note. — The 

court  seems  to  hold  that  where  relief  is 
•ought  from  a  judgment  obtained  by  fraud- 
ulent   collusion    with    attorney    of    injured 


der  this  section,  and  if  unsuccessful  the 
party  will  be  entitled  to  a  trial  of  the  issue 
of  fraud  by  the  court  of  equity.  If  It  was 
the  intention  of  the  court  to  hold  that  a 
party  either  could  or  must  proceed  by  mo- 
tion under  this  section  as  a  prerequisite, 
merely  as  a  preliminary  to  an  application 
to  equity  for  relief,  the  decision  is  to  that 
extent,  at  least,  not  in  accord  with  either 
principle  or  precedent.  Fraud  is  not  one 
of  the  grounds  for  relief  under  above  sec- 
tion, which  provides  for  relief  from  vajid 
judgments,  and  a  judgment  obtained  by 
fraud  is  void. — See  Baker  v.  O'Riordan,  65 
Cal.  368,  4  Pac.   232. 

861.  Same — Same— Application  for  relief 
by  motion  in  the  court  where  the  judgment 
was  rendered  Is  a  prerequisite  to  relief  in 
equity. — Imlay  v.  Carpenter,  14  Cal.  173; 
Green  v.  Thomas,  17  Cal.  86;  Chipman  v. 
Bowman,  14  Cal.  157;  Mastlck  v.  Thorpe,  29 
Cal.  444;  Blbend  v.  Krentz,  20  Cal.  109;  and 
see  cases  cited  In  5  304,  Hayne  on  New  Trial 
and  Appeal,  Revised  Edition. 

962.  But  such  application  Is  only  neces- 
sary where  relief  is  to  be  had  by  motion, 
and  the  rule  requiring  the  injured  party  to 
exhaust  his  legal  remedy  before  applying 
to  equity  has  no  application  where,  as  here 
(Estudillo  v.  Security  Loan  &  T.  Co.,  149 
Cal.  563,  87  Pac.  19)  relief  was  not  possible 
except  in  equity,  the  fraud  alleged  being 
collateral  and  extrinsic  to  the  original  pro- 
ceeding (In  re  Griffith,  84  Cal.  107,  23  Pac. 
528,  24  Pac.  381;  Pico  v.  Cohn,  91  Cal.  129, 
25  Am.  St.  Rep.  159,  18  L.  R.  A.  336,  25  Pac. 
270,  27  Pac^637;  Dunlap  v.  Steere,  92  Cal. 
344,  27  Am7st.  Rep.  143,  16  L.  R.  A.  361, 
28  Pac.  563),  and  the  judgment  not  void  on 
Its  face. — Dunlap  v.  Steere,  92  Cal.  344,  27 
Am.  St.  Rep.  164,  16  L.  R.  A.  861,  28  Pac. 
563,  and  cases  cited  there. 

863.  In  excess  of  relief  demanded— Can 
be  vacated  or  modified  as  to  such  excess, 
by  the  court  rendering  it,  only  by  proceed- 
ings under  this  section,  or  in  equity. — Co- 
hen v.  Cohen,  150  Cal.  102,  88  Pac.  267. 

864.  Judgment  may  be  rightly  entered, 
when— Defendant's   demurrer  overruled. — If 

defendant's  attorney  is  present  in  court 
upon  overruling  of  his  demurrer,  and  there- 
upon asks  leave  to  file  answer  within  five 
days,  he  waives  written  notice  of  overrul- 
ing of  demurrer,  and  judgment  by  default 
may  be  rightly  entered  at  expiration  of 
such  time,  If  no  answer  has  been  filed. — 
Barron  v.  Deleval,  58  Cal.  95,  98. 

865.  Same  —  Frivolous  demurrer  over- 
ruled.— There  is  no  -error  for  court  to  enter 
default  and  judgment  for  plaintiff  where 
frivolous  demurrer  was  overruled,  and  no 
leave  to  file  answer  was  requested. — Seale 
v.  McLaughlin,  28  Cal.  668,   673. 

866.  Judgment  should  be  set  aside,  when 
— Excusable  neglect  or  Inadvertence  of  at- 
tomey. — Judgment  by  default  may  be  set 
aside    on   account   of   excusable    neglect   or 
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Inadvertence  of  attorney  whereby  Judgment 
is  taken  against  party. — O'Brien  v.  Leach, 
139  Cal.  220,  222,  96  Am.  St.  Rep.  105,  72 
Pac.  1004. 


967.  Same  —  Excusable  neglect  through 
being  mislead — Judgment  by  default  against 
corporation  Is  properly  vacated  for  excus- 
able neglect  where  agent  of  corporate  de- 
fendant was  misled,  though  it  may  possibly 
have  been  unintentionally  done  by  opposite 
party,  and  where  there  Is  sufficient  affidavit 
of  merits.  Plaintiff  should  not  be  allowed 
to  profit  through  his  misleading  of  defend- 
ant, though  it  was  not  done  with  any  de- 
sign of  gaining  an  unfair  advantage. — Craig 
v.  San  Bernardino  Inv.  Co.,  101  Cal.  122,  124, 
35  Pac.  558. 

968.  Same— If  void,  though  proof  of  fact 
of  service  of  summon*  Is  offered. — If  default 
judgment  is  void  because  there  was  no  proof 
of  service,  court  Is  not  justified  In  refusing 
motion  to  vacate  judgment  because  proof 
is  offered  of  fact  of  service  of  summons  at 
time  mentioned  in  a  void  certificate  of  serv- 
ice of  summons. — Reinhart  v.  Lugo,  86  Cal. 
395,  401,  21  Am.  St.  Rep.  62,  24  Pac.  1089. 

969.  Same— Irregularity  la  entering  judg- 
ment.— Entry  of  judgment  by  default  in 
absence  of  notice  in  summons  that  In  case 
defendant  fails  to  appear  and  answer  within 
time  prescribed  by  law  plaintiff  will  take 
judgment  for  sum  demanded  in  the  com- 
plaint, is  such  irregularity  as  will  justify 
the  court  in  vacating  the  judgment. — Ward 
v.  Ward,  69  Cal.  189,  141. 

970*     Same—  Misapprehension  of  attorney. 

— There  is  no  error  in  setting  aside  judg- 
ment by  default  where  plaintiffs  attorney 
'resided  at  quite  a  distance  from  place  of 
trial,  and  had  reason  to  suppose  that  case 
would  not  be  tried  when  called. — Cameron 
v.  Carroll,  67  Cal.  600,  601,  8  Pac.  46. 

971.  Same— Plaintiffs  eoadnet  deceiving 
defendant. — If  trial  court  becomes  convinced 
that  plaintiff's  conduct,  concerning  agree- 
ments for  continuances,  after  default,  has 
deceived  defendant.  It  may  properly  set 
aside  judgment  by  default. — McGowan  v. 
Kreling,  117  Cal.  81,  35,  86,  48  Pac.  980. 

972.  Same— Surprise  and  excusable  neg- 
lect.— Judgment  by  default  should  be  va- 
cated upon  motion  on  ground  of  surprise 
and  excusable  neglect  where  circumstances 
do  not  disclose  neglect  or  omission  on  ac- 
count of  either  counsel  or  party,  or  any  one 
connected  with  case,  and  where  they  were 
not  neglecting  it  in  any  way,  but  were  pro- 
ceeding to  defend  It  in  good  faith  and  upon 
merits,  and  where  employee  of  defendants 
neglected  to  Inform  them  of  fact  of  removal 
of  attorney,  through  Ignorance  of  which 
fact,  without  any  fault  of  defendants,  de- 
fault was  allowed  to  be  taken,  and  where 
application  was  made  so  immediately  after 
default  that  no  considerable  delay  or  in- 
jury was  occasioned  to  plaintiff. — Grady  v. 
Donahoo,  108  Cal.  211,  213,  41  Pac.  41. 


973.  Same— Void  Judgment  against  gran- 
tor.— Where  land  involved  'in  action  has 
been  conveyed  by  defendant,  and  certificate 
of  purchase  therefor  assigned  to  him,  gran- 
tee of  defendant  Is  entitled  to  have  void 
judgment  by  default  rendered  against  his 
grantor  set  aside  upon  motion,  as  he  Is,  in 
legal  effect,  assignee  and  legal  representa- 
tive of  grantor  and  stands  in  his  shoes. — 
People  v.  Mullan,  65  Cal.  896,  397,  4  Pac.  348. 

974.  Same  — Where  clerk  entered  Judg- 
ment   In    violation    of    express    direction*. — 

Where  judgment,  after  demurrer  has  been 
sustained,  is  entered  in  absence  of  defend- 
ant's attorney,  and  against  his  express  di- 
rections to  clerk,  and  on  learning  of  its 
entry  defendant  promptly  moved  to  have  it 
vacated  on  ground  of  "surprise,"  such  mo- 
tion should  be  granted. — City  Street  I.  Co. 
v.  Emmons,  138  Cal.  297,  300,  71  Pac.  332. 

975.  Same— Where  clerk  had  no  power  to 
enter  judgment. — Court  may,  at  any  time* 
set  aside  a  judgment  by  default  by  clerk 
when  it  appears  from  roll  that  clerk  had  no 
power  to  enter  it. — Wharton  v.  Harlan,  €8 
Cal.  422,   425,  9  Pac.  727. 

976.  Same— Where  default  was  occasioned 
by  Inadvertence  of  clerk. — Motion  to  vacate 
judgment  should  be  granted  where  defend- 
ant's default  to  answer  within  twenty  days 
after  filing  of  remittitur  prematurely  Issued 
was  occasioned  by  inadvertence  of  clerk  of 
supreme  court  in  failing  to  make  entry  of 
remittitur  and  in  repeatedly  informing  de- 
fendant's attorney  that  no  remittitur  had 
been  issued. — Hog's  Back  C.  M.  Co.  v.  New 
Basil  C.  Q.  M.  Co.,  65  Cal.  22,  24.  2  Pac 
489. 

977.  Same— Where  defeadant  Is  Ignorant 
and  helpless. — Judgment  by  default  should 
be  set  aside  where  it  appears  by  affidavit 
that  defendants  are  ignorant  and  helpless, 
totally  unacquainted  with  our  modes  of  ju- 
dicial proceedings,  and  are  Incapable  of 
attending  to  their  interests  by  reason  of 
want  of  knowledge  of  English  language. — 
Byrne  v.  Alas,  68  Cal.  479,   480,  9  Pac.   850. 

978.  Same— Where  defendant  knew  noth- 
ing of  commencement  of  action,  and  ntated 
facts  constituting  a  defense. — Where  judg- 
ment by  default,  providing  for  sale  of  cer- 
tain lands,  as  portions  of  swamp-land  dis- 
trict, to  satisfy  an  alleged  assessment  levied 
upon  them  by  competent  authority,  has  been 
rendered,  motion  to  set  aside  judgment, 
based  upon  affidavits  which  state  that  de- 
fendants knew  nothing  of  commencement  of 
action,  or  of  its  pendency,  or  of  judgment 
therein,  until  judgment  was  rendered  and 
entered,  and  stating  facts  which  would  con- 
stitute defense,  and  accompanied  by  pro- 
posed verified  answer  containing  denials 
and  averments  which  would  make  perfect 
defense,  should  be  vacated  with  permission 
to  defendant  to  answer  merits  of  original 
action  within  such  reasonable  time  as  may 
be  fixed  by  court. — Reclamation  Dist.  v.  Cog- 
hill,  56  Cal.  607,  608. 
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970.  Same— Where  defendant's  secretary 
was  misled  by  Incorrect  publication  of  time 
of  commencement  of  salt. — Judgment  by  de- 
fault against  defendant  should  be  vacated 
'where  It  appears  that  his  secretary  was 
misled  by  incorrect  publication  of  time  of 
commencement  of  suit,  appearing:  on  a 
printed  sheet  regularly  issued,  and  contain- 
ing Information  of  court  proceeding's  relied 
upon  by  business  community  in  city  of  San 
Francisco,  and  which  had  theretofore  been 
found  to  be  "invariably  accurate." — Watson 
v.  San  Francisco  A  H.  B.  R.  Co.,  41  Cal.  17, 
21. 

080.  Same— Where  Judgment  was  based 
on  Insufficient  service  by  publication. — 
Where  service  of  summons  purports  to  be 
by  publication,  and  there  was  no  affidavit 
for  publication  ever  made,  and  no  order 
made  authorizing  such  publication,  default 
judgment  based  upon  such  service  is  void, 
and  it  is  error  to  deny  motion  to  set  such 
Judgment  aside. — People  v.  Mullan,  65  Cal. 
396,  397,   4   Pac.   348. 

081.  Same— Where  notice  of  order  over- 
rating; demnrrer  was  not  nerved,  and  no 
answer  was  Hied. — Where  demurrer  to  plain- 
tiffs complaint  was  overruled,  and  defend- 
ant was  given  twenty  days  from  that  date 
In  which  to  answer,  but  it  did  not  appear 
from  record  that  any  notice  of  this  order 
overruling  demurrer  was  ever  served  upon 
defendant,  and  no  answer  was  filed,  and 
default  and  Judgment  were  entered  against 
defendant,  motion  to  set  aside  such  default 
should  be  granted,  if  made  within  proper 
time,  and  notice  required  by  this  section  was 
not  given  or  waived,  as  time  to  answer 
had  not  expired  when  default  was'  entered; 
but,  If  notice  was  given  or  waived  that 
fact  should  have  been  made  to  appear  in 
record. — Chamberlin  v.  County  of  Del  Norte, 
77  Cal.  160,  151,  19  Pac.  271. 

082.  Judgment  should  not  be  set  a»lde, 
when— Absence  of  proper  showing*  or  proof. 
— It  Is  error  to  make  order  setting  aside 
judgment  by  default  In  absence  of  any 
showing  or  proof  on  part  of  defendant  that 
Judgment  was  entered  through  mistake,  In- 
advertence, surprise,  or  excusable  neglect 
on  his  part;  facts  should  be  made  to  appear 
by  affidavit  or  other  proper  proof  showing 
that  case  is  one  provided  for  by  this  section. 
— Harlan  v.  Smith,  6  Cal.  173,  174;  Chase  v. 
Swain,  9  Cal.  130,  137;  People  v.  O'Connell, 
23  Cal.  281,  282;  Bailey  v.  Taaffe,  29  Cal. 
422,  423,  426. 

•88.  Same  —  Attorney's  Inadverter  :e  I* 
drafting,  serving,  aad  Alias;  aaswer. — Judg- 
ment by  default  can  not  be  set  aside  for 
mere  allegation  of  attorney's  inadvertence 
in  drafting,  serving,  and  filing  answer.  Rea- 
sons, causes,  and  excuses  for  inadvertence 
are  matters  which  concern  court,  and  these 
should  be  stated.  Inadvertence  in  abstract 
fs  no  plea  to  set  aside  default. — Shearman  v. 
Jorgensen,  106  Cal.  483,  485,  39  Pac.  868. 

084.  Sssie — Attorney's  mistaken  belief. — 
Judgment  by  default  should  not  be  vacated 


merely  on  ground  of  attorney's  mistake  In 
believing  that  service  of  notice  or  ruling 
Af  demurrer  to  complaint  was  unauthorized 
by  law,  and  if  vacated  on  such  grounds, 
order  will  be  reversed  on  appeal. — Shearman 
v.  Jorgensen,  106  Cal.  483,  485,  39  Pac.  863. 

085.  Same  —  Because  of  extra  time  re- 
quired  In    which   to  prepare   answer. — It    is 

not  good  ground  for  setting  aside  Judgment 
by  default,  for  excusable  neglect,  that  more 
time  was  required  to  prepare  answer  than 
in  ordinary  cases,  because  of  fact  that  com- 
plaint was  verified;  and  that  attorney  em- 
ployed to  conduct  defense  was  compelled 
to  be  absent  from  town. — Bailey  v.  Taaffe, 
29  Cal.  422,  424. 

086.  Same— Ignorance  of  law  requiring 
aaswer   to    be   tiled   within   ten   days    is    no 

ground  for  setting  aside  Judgment  by  de- 
fault.— Chase  v.  Swain,  9  Cal.  130,  136. 

067.  Same— Technical  defense  not  affect- 
las;  merits  of  action. — There  is  no  error  in 
denying  motion  to  vacate  Judgment  by  de- 
fault, where  it  appears  from  statement  of 
defendants  that  their  defense  depends  upon 
matters  appearing  upon  face  of  amended 
complaint,  which  shows  that  their  defense 
is  of  technical  character  not  affecting  mer- 
its of  action. — People  v.  Rains,  23  Cal.  127, 
130. 

088.  Same  Unexplained  failure  to  serve 
and  tile  papers  In  time. — Where  Judgment 
by  default  was  entered  against  defendant, 
and  he  moved  for  trial  on  affidavits  and  bill 
of  exceptions,  in  former  of  which  he  set 
out  his  excuse  for  not  appearing  at  trial; 
but  without  giving  any  reason  why  he  failed 
to  serve  and  file  certain  papers  in  time,  in 
consequence  of  which  they  were  disregarded 
on  motion,  this  is  not  such  excusable  neg- 
lect as  will  warrant  granting  of  motion  to 
set  aside  Judgment  under  this  section. — 
Heine  v.  Treadwell,  72  Cal.  217,  222,  13  Pac. 
503. 

080.  Same— Where  recital  of  service  of 
process  is  not  rebutted. — Judgmont  by  de- 
fault which  recites  fact  that  defendant  was 
duly  served  with  process  can  not  be  set 
aside  on  motion  wher*  there  is  no  evidence 
either  In  or  dehor*  record  having  slightest 
tendency  to  r«»l/Ut  recitals  in  Judgment. — 
Whitney  v.  Daggett,  108  Cal.  232,  285,  41 
Pac.  47 J. 

*\*0.  Same— Where  neglect  was  Inexcusa- 
ble.— Defendant's  motion  to  set  aside  Judg- 
ment by  default  should  be  denied  upon 
ground  of  Inexcusable  neglect  and  lack  of 
diligence,  where  it  appears  that  he  was 
served  in  certain  county,  and  that  he  held 
in  his  hands  copies  of  summons  and  com- 
plaint for  more  than  ten  days  without  once 
looking  at  them  to  see  whence  they  were 
Issued,  or  where  he  had  been  sued,  though 
he  states  in  his  affidavit  on  such  motion 
that  note  upon  which  he  was  sued  was 
payable  In  another  county  and  believed  that 
suit  thereon  would  be  brought  in  that 
county,    and   that   when    he    received    sum- 
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mons,  he  placed  It  in  his  hat,  and  it  was 
lost  therefrom;  and  that  he  made  no  note 
of  time  of  service,  and  had  no  means  9/ 
fixing  date  thereof. — Garner  v.  Erlanger, 
86  Cal.  60,  61,  62,  24  Pac.  806. 

Ml.  Judgment,  validity  of— Entered  on 
void  certificate  of  service  of  summon*. — De- 
fault judgment  entered  on  void  certificate 
of  service  of  summons  is  void,  though  there 
is  finding  of  due  service  of  summons,  be- 
cause, where  complaint  is  not  answered  by 
any  defendant,  the  summons,  with  proof  of 
service  thereof,  must  be  made  part  of  Judg- 
ment-roll.— Reinhart  v.  Lugo,  86  Cal.  395, 
400,  21  Am.  St  Rep.  52,  24  Pac.  1089. 

992.  Same— Imperfect  proof  of  service  of 
■am mons. — It  is  fact  of  service  which  gives 
court  jurisdiction,  and  not  proof  of  service; 
court  has  jurisdiction  to  enter  judgment 
by  default,  even  though  at  time  summons, 
with  proof  of  service,  had  not  been  filed 
with  clerk;  and  when  judgment  by  default 
is  rendered  in  case  where  proof  of  service 
Is  imperfect,  it  may  be  shown,  after  entry 
of  judgment,  by  affidavit,  what  facts  were, 
and  when  such  affidavit  Is  filed  it  will  sup- 
port judgment  as  if  filed  before  entry  of 
such  judgment. — Herman  v.  Santee,  103  Cal. 
519,  524,  42  Am.  St.  Rep.  145,  37  Pac.  509; 
Hibernia  Sav.  A  L.  Soc.  v.  Matthai,  116  Cal. 
424.  426,  48  Pac.  870. 

993.  Overrnllngt  Reinhart  V.  Lugo,  86 
Cal.  395,  400,  21  Am.  St.  Rep.  62,  24  Pao. 
1089. 

994.  Same— Insufficient  affidavit  of  serv- 
ice of  summons* — Instances  of  insufficiency 
of  affidavit  of  service  of  summons  to  sup- 
port judgment  by  default. — Maynard  v.  Mac- 
Crellish,  57  Cal.  355;  Howard  v.  Galloway, 
60  Cal.  10,  11;  Weil  v.  Bent,  60  Cal.  603,  604; 
Hog's  Back  Con.  Min.  Co.  v.  New  Basil  Con. 
Mln.  Co.,  63  Cal.  121,  122. 

995.  Affidavit  of  service  of  summons, 
which  does  not  show  affiant  was  over  eigh- 
teen years  of  age  at  time  of  service,  is  in- 
sufficient to  support  judgment  by  default. — 
Maynard  v.  MacCrellish,  67  Cal.  355;  How- 
ard v.  Galloway,  60  Cal.  10,  11;  Weil  v. 
Bent,  60  Cal.  608,  604. 

990.  Same  —  Irregular  summon*. — Entry 
of  judgment  by  default  upon  summons 
which  is  merely  irregular  in  not  fully  stat- 
ing cause  of  action,  is  voidable,  but  not 
void. — People  v.  Dodge,  104  Cal.  487,  492,  88 
Pac.  208. 

997.  Same— Neitner  personal  service  nor 
appearance. — Where  there  has  been  neither 
personal  service  nor  appearance  by  defend- 
ant, judgment  against  him  by  default  is 
utterly  void. — Glldden  v.  Packard,  28  Cal. 
649,  652. 

998.  Same— Wnat  mnat  appear  to  obtain 
valid  order  vacating:  Judgment. — To  obtain 
valid  order  vacating  judgment  by  default, 
after  time  prescribed  by  this  section,  judg- 
ment must  appear  from  record  to  be  void; 
and  this  is  not  shown  by  defective  affidavit 
for  publication  of  summons.    If  it  does  not 


appear  that  court  was  without  ju  isdiction, 
and  if  it  does  appear  that  order  for  publica- 
tion was  valid,  judgment  is  also  valid. — 
People  v.  Wrin,  143  CaL  11,  13,  76  Pac.  64«. 

Motion     to     vacate     Judgment— Ami. 
answer— Based  on  two  grounds,  the 

first  being  that  the  conclusions  of  law 
were  not  consistent  with,  nor  supported  by 
the  findings,  and  the  second  that  the  find- 
ings were  signed  inadvertently,  in  that 
they  were  not  at  first  presented  to  the  de- 
fendant or  his  counsel.  The  relief  sought 
by  this  double  motion  was  based  upon  dif- 
ferent sections  of  the  code;  that  sought 
in  the  first  objection  required  the  motion 
to  be  made  under  sections  663,  663A,  post, 
while  the  relief  sought  under  the  second 
specification  as  to  grounds  of  the  motion 
must  be  made  under  the  above  section  per- 
mitting: relief  from  judgments  entered 
through  inadvertence  or  excusable  neglect. 
Where  the  court  in  rendering  its  decision 
does  not  specify  under  which  of  the  sec- 
tions it  proceeded  but  simply  set  aside  a 
judgment  as  to  the  property  rights  of  the 
parties  in  a  divorce  action  it  is  to  be  pre- 
sumed that  the  court  proceeded  under  sec- 
tions 663  and  668a,  post,  because  if  the 
court  had  proceeded  under  the  above  sec- 
tion the  entire  Judgment  must  have  been 
set  aside. — Dolan  v.  Superior  Court,  —  Cal. 
App.  — ,  190  Pac.  469. 

1009.     Same— Same— Discretion    of    court. 

— While  a  motion  to  set  aside  a  Judgment 
for  default,  made  under  the  provisions  of 
the  above  section  is  addressed  to  the  dis- 
cretion of  the  court,  and  the  court's  action 
thereon  will  not  be  disturbed  on  appeal,  un- 
less it  shall  be  made  clearly  to  appear  that 
such  discretion  was  abused,  yet  where  a 
motion  Is  made  within  the  time  provided 
in  the  above  section  to  vacate  a  default 
judgment  against  a  defendant  procured  on  a 
judgment  rendered  in  the  State  of  Washing- 
ton, which  the  defendant  had  instituted 
proceedings  to  set  aside  as  from  the  motion 
to  set  aside  the  default  should  have  been 
granted. — Gordon  v.  HI  11  man,  —  Cal.  App. 
— ,  191  Pac.  62. 

1001.     Same  —  Same  —  MclDncraey  Act.— 

A  motion  to  set  aside  a  judgment  and  open 
a  default,  in  a  proceeding  under  McEner- 
ney  Act,  must  be  filed  in  six  months.— 
Boland  v.  All  Persons  etc.,  160  Cal.  488,  117 
Pac.   547. 

lOOS.  Same— Same— On  ground  of  waat 
of  personal  service  of  summons. — A  show- 
ing of  merits  is  implied  as  a  condition  of 
the  granting  of  the  relief. — Gray  v.  Law- 
lor,  151  Cal.  356,  90  Pac  671. 

1008.     Same— Same— Tax-deed. — It    Is   not 

an  abuse  of  discretion  to  deny  a  motion  to 
vacate  a  Judgment  quieting  title  under  a 
tax-deed,  rendered  against  the  administra- 
tor of  the  estate  of  a  deceased  person, 
made  by  the  heirs  at  law  of  such  deceased 
person,  where  the  proposed  answer  alleges 
nothing  in  addition  to  the  allegations  of  the 
answer   of    the    administrator,    except    that 


1180 


Tit.  VI,  Ch.  VIII.] 


VACATING  DEFAULT  JUDGMENTS. 


6  478 


the  latter  was   negligent. — Cass  v.   Hutton, 
155  Cal.  105,   99  Pac.   493. 

1004.  The  court  is  not  given  power  or 
discretion  to  refuse  the  relief  when  the 
statutory  conditions  exist,  but  merely  to 
impose  terms  in  such  cases  as  where  the  de- 
fendant appears  to  have  been  negligent  to  a 
degree  amounting  to  laches,  or  creating  an 
estoppel,  and  where  the  plaintiff  or  his 
successor  may  have  innocently  incurred 
costs  and  expenses  on  the  faith  of  the 
judgment  which  the  defendant  ought  in 
justice  to  refund,  or  where  the  doing  of 
complete  justice  may  require  that  the  time 
for  filing  the  answer  be  fixed,  and  the  char- 
acter of  the  answer  be  limited  and  defined, 
so  that  it  shall  be  addressed  to  the  merits. 
— Gray  v.  Lawlor,  151  Cal.  $56,  90  Pac.  671. 

1005.  Notice  of  motion  to  set  aside  Judg- 
ment by  default— Need  not  state  facts  upon 
which  relief  is  asked.  If  it  states  grounds 
upon  which  motion  will  be  made,  It  is  not 
necessary  that  it  should  state  the  facts  in 
detail. — O'Brien  v.  Leach.  139  Cal.  220,  222, 
96  Am.  St.  Rep.  105,  72  Pac.  1004. 

1006.  Order  setting;  aside  judgment — Col- 
lateral attack. — Where  a  default  judgment 
has  been  set  aside  upon  motion  under  the 
provisions  of  the  above  section,  and  no  ap- 
peal therefrom  was  taken,  the  plaintiff  can 
not  be  heard  to  object  upon  appeal  on  the 
ground  that  the  court  was  without  jurisdic- 
tion to  set  aside  the  default  judgment  and 
to  reopen  the  case,  by  reason  of  the  fact 
that  the  motion  was  not  made  within  one 
year  as  required  by  the  above  section.  In 
the  absence  of  appeal  such  objection  consti- 
tutes a  collateral  attack  upon  the  action  of 
the  court,  and  can  not  be  entertained. — • 
Schaefer  v.  Dinwiddle,  —  Cal.  App.  — ,  186 
Pac.   617. 


1607.  Same— Disturbed  for  abase  of  dis- 
cretion, only. — An  order  made  under  the 
authority  of  the  above  section,  setting  aside 
a  default  judgment  will  not  be  disturbed 
except  for  abuse  of  discretion. — Porter  v. 
Bryson,  36  Cal.  App.  688,  170  Pac.  1068. 

1008.  Same— Good  defense  to  action  on 
merits. — To  entitle  defendants  to  order  set- 
ting aside  judgment  and  default  it  is  neces- 
sary for  them  to  show  that  they  have  good 
defense  to  action  on  merits. — People  v. 
Rains,   23  Cal.   127,  129. 

1000.  Personal  service  of  summons— In 
areneral. — The  provision  of  this  section 
which  permits  one  not  personally  served 
to  answer  to  the  merits  at  any  time  within 
a  year  after  judgment  by  default,  was  not 
designed  for  the  relief  of  persons  not  served 
who  permit  such  a  judgment  to  be  taken 
with  full  knowledge  and  consent. — Boland 
v.  All  Persons,  etc.,  160  Cal.  490,  117  Pac. 
£47. 

1010.  No  presumption  of  neglect  exists, 
as  where  there  was  personal  service  of 
summons.  The  applicant  is  not  required  to 
do  more  than  show  that  he  has  not  been 
personally  served,  and  that  he  has  a  good 


defense  on  the  merits.  His  adversary  may 
show,  if  he  can,  actual  notice  in  time  to 
enter  appearance  and  defend,  and  that  his 
failure  to  do  so  was  neglect  or  consent. 
It  is  then  in  the  court's  discretion  to  decide 
whether  there  has  been  such  laches  as 
ought  to  preclude  relief. — Boland  v.  All 
Persons,  etc.,  160  Cal.  490,  117  Pac.  547. 

1011.  Same— Want  •  of  as  ground  for  va- 
cation of  Judgment. — The  purpose  of  the 
provision  of  this  section  allowing  the  vaca- 
tion of  the  judgment  and  the  defendant  to 
answer  to  the  merits,  where  there  was  no 
personal  service  of  summons,  was  to  afford 
one,  who  has  had  only  constructive  notice 
of  the  suit  against  him,  an  opportunity 
within  the  time  designated  to  invoke  the 
benefit  of  the  section  and  defend  upon  the 
merits;  and  it  has  no  application  to  a  case 
where  the  defendant  personally  appears, 
notwithstanding  such  constructive  notice, 
and  takes  part  in  the  action,  and  his  per- 
sonal knowledge  of  the  same  is  established. 
— Zobel  v.  Zobel,  161  Cal.   100,   90  Pac.   191. 

1012.  Same  —  Same  —  Voluntary  appear- 
anee  for  the  purpose  of  asking  that  an 
answer  and  demurrer  filed  by  the  party, 
and  to  ask  orally  for  a  continuance  of  the 
hearing,  is  an  appearance  for  all  purposes, 
and  the  defendant  can  not  afterwards  have 
the  judgment  rendered  against  him  set 
aside  on  the  ground  of  want  of  personal 
service  of  summons. — Zobel  v.  Zobel,  151 
Cal.  101,  90  Pac.  191. 

1013.  Proposed  answer— Should  be  pre- 
pared and  exhibited  to  court. — Upon  motion 
to  vacate  judgment  by  default,  it  is  better 
practice  to  make,  prepare,  and  exhibit  to 
court  answer  which  defendant  proposes  or 
desires  to  make. — Bailey  v.  Taaffe,  29  Cal. 
422,   426. 


1014.  Question*  on  appeal  — Anl 
where  evidence  was  conflicting;. — Denial  of 
motion  to  vacate  judgment  by  default,  upon 
ground  that  there  was  no  service  of  sum- 
mons upon  defendant  corporation,  will  be 
affirmed  where  evidence  upon  question  of 
facts  before  court  below  was  substantially 
conflicting. — Mott  Iron  Works  v.  West 
Coast  P.  S.  Co.,  113  Cal.  341,  845,  45  Pac. 
683. 


1015.  Same— Affirmance  where  there  wns 
»    bill    of    exceptions. — Order    vacating    a 

judgment,  setting  aside  default,  and  giving 
leave  to  answer,  will  be  affirmed  on  appeal, 
though  clerk  of  court  below  certifies  that 
transcript  contains  full,  true,  and  correct 
copies  of  all  papers  used  on  hearing  of 
motion  of  defendant  to  set  aside  said  de- 
fault and  judgment,  where  there  is  no  bill 
of  exceptions  or  certificate  of  judge  as  to 
identity  of  papers.  Clerk  can  not  determine 
what  papers  or  evidence  court  acted  upon. 
—Walsh  v.  Hutchings,  60  Cal.  228,  229. 

1016.  Same  —  Appealable  order.  —  Order 
made  after  final  judgment,  denying  plain- 
tiff's motion  to  set  aside  judgment  by  de- 
fault   previously    entered,    and    to    fix    time 
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for  defendant  to  plead,  Is  appealable. — 
Thompson  v.  Alford,  128  Cal.  227,  229,  60 
Pac.  686. 


1024.     Same  —  Same— Same  ■  Jnrlaeicttos. 


1017.  Same  — Same  — Time  of  appeal* — 
Order  refusing;  to  vacate  judgment  by  de- 
fault is  appealable  order,  but  unless  appeal 
is  taken  within  sixty  days  it  must  be  dis- 
missed as  having  not  been  made  within 
time. — Doyle  v.  Republic  L.  Ins.  Co.,  125 
Cal.  15,  16,  57  Pac.  667. 


1018.  Same— Same— Judgment  will  be 
versed,  whea. — Judgment  by  default  will  be 
reversed  where  default  was  prematurely 
entered  by  reason  of  filing  an  answer  signed 
only  by  attorney  himself,  and  leave  will 
be  given  to  file  properly  signed  answer 
within  reasonable  time. — Crane  v.  Crane,  121 
Cal.   99,   100,    58  Pac.  438. 

1019.  Judgment  by  default  will  be  re- 
versed where  court  orders  answer  that  was 
filed  in  time  to  be  stricken  out,  though  It 
was  not  filed  until  two  days  after  the  time, 
as  such  action  is  not  promotive  of  justice. 
— Lybecker  v.  Murray,  58  Cal.  186,  189. 

1020.  Same— Same  Judgment  will  aot  be 
reversed  In  absence  of  abuse  of  discretion. 

— Appellate  court  will  not,  in  absence  of 
abuse  of  discretion,  reverse  action  of  lower 
court  in  setting  aside  or  In  refusing  to  set 
aside  Judgment  by  default. — Woodward  v. 
Backus,  20  Cal.  137,  141;  Reese  v.  Mahoney, 
21  Cal.  305,  308;  Howe  v.  Independent  C.  G. 
&  S.  M.  Co.,  29  Cal.  72,  74;  Davis  v.  Rock 
Creek  L.  F.  &  M.  Co.,  55  Cal.  359,  362,  36 
Am.  St.  Rep.  40;  Freeman  v.  Brown,  55 
Cal.  465,  466;  Moore  v.  Kellogg,  58  Cal.  385, 
387:  Hitchcock  v.  McElrath,  69  Cal.  6J4;  636, 
11  Pac.  487;  Buell  v.  Emerich,  85  Cal.  116, 
117,  24  Pac.  644;  Edwards  v.  Hellings,  103 
Cal.  204,  206,  37  Pac.  218;  Harbaugh  v. 
Honey  Lake  V.  L.  &  W.  Co.,  109  Cal.  70,  72, 
41  Pac.  792:  Rauer  v.  Wolf,  115  Cal.  100, 
101,  46  Pac.  902:  McGowan  v.  Kreling,  117 
Cal.  31,  35,  48  Pac.  980;  Morton  v.  Morton, 
117  Cal.  443,  446,  49  Pac.   557. 

1021.  Judgment  will  not  be  disturbed  In 
absence  of  abuse  of  discretion. — In  absence 
of  abuse  of  legal  discretion,  action  of  court 
In  granting  or  refusing  to  set  aside  default 
Judgment  will  not  be  disturbed. — Dougherty 
v.  Nevada  Bank,  68  Cal.  275,  277,  9  Pac.  112. 

1022.  Same— Same— Same— Discretion  of 
coart. — Order  denying  or  granting  motion 
to  set  aside  Judgment  by  default  on  ground 
of  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect  of  defaulting  party  rests 
in  sound  discretion  of  court,  and  except 
in  plain  case  of  abuse  of  this  discretion, 
will  not  be  disturbed  by  supreme  court  on 
appeal. — Garner  v.  Erlanger,  86  Cal.  60,  63, 
24    Pac.    805. 

1023.  Order  to  vacate  Judgment  by  de- 
fault rests  very  much  In  discretion  of  court 
below,  and  will  not  be  disturbed  by  supreme 
court  unless  It  is  satisfied  that  order  was 
so  plainly  erroneous  as  to  amount  to  abuse 
of  discretion. — Bailey  v.  Taaffe,  29  Cal.  422. 
424. 


— Supreme  court  will  not  Interfere  with 
order  setting  aside  default  and  Judgment 
thereon  entered  against  defendant  and  per- 
mitting him  to  answer,  where  it  does  not 
appear  that  court  was  without  Jurisdiction 
to  make  order  appealed  from  and  there  is 
sufficient  affidavit  of  merits,  as  it  can  not  be 
said,  in  such  case,  that  there  was  any  abuse 
of  discretion. — Reinhart  v.  Lugo,  86  Cal.  195, 
401,    21   Am.   Rep.   52,   24   Pac    1089. 


1025.  Same— Same — Same  —  Bf  laapnreaea- 
•Ion  by  reason  of  attorney's  Illness. — Where 
attorney  does  not  know  that  cause  has 
been  set  for  trial  by  reason  of  his  illness, 
under  which  he  has  labored  and  suffered 
for  more  than  a  year,  action  of  court  in 
denying  motion  to  set  aside  Judgment  by 
default  will  not  be  disturbed. — Ekel  v. 
Swift,   47  Cal.  619,   620. 


1026.  Same— Same  —  Same  —  Wnere  evi- 
dence Is  conflicting;. — Upon  motion  to  vacate 
Judgment  by  default  upon  ground  that 
there  never  had  been  any  service  of  sum- 
mons upon  defendant,  rulings  upon  ques- 
tions of  fact  decided  by  lower  court  will 
not  be  disturbed  where  evidence  is  con- 
flicting.— Mott  Iron  Works  v.  West  Coast 
P.  a  Co.,   113  Cal.   341,  345,   46  Pac.    68S. 


1027.  Same— Presumption  In  favor  of 
lower  eoart. — On  appeal  from  order  refus- 
ing to  vacate  Judgment  by  default,  all 
presumptions  are  in  favor  of  order  of  lower 
court,  and  if  there  Is  evidence  sufficient  t« 
Justify  order,  it  will  be  affirmed. — Security 
L.  &  T.  Co.  v.  Estudillo,  184  Cal.  166,  169, 
66  Pac.  257. 

1028.  Same — Rlirat  of  appeal — No  dis- 
tinction between  Jndsrmenta. — As  to  right 
of  appeal,  there  is  no  distinction  between 
Judgments  by  default  and  Judgments  after 
issue  Joined  and  a  trial.  Former  is  as 
much  final  Judgment  as  latter,  and  statute 
gives  'right  to  appeal  from  all  final  Judg- 
ments without  distinction.  Under  Practice 
Act  section  68,  appeal  could  be  taken  from 
final  Judgment  at  any  time  within  one  year 
after  its  rendition,  and  courts  had  no  right 
or  power  to  make  statute  speak  different 
language,  or  to  say  that  one  class  of  final 
Judgments  and  not  another  was  intended.— 
Hallock  v.  Jaudin,  34  Cal.  167,  172. 

1020.  Same— Want  la  no  abnae  of  alacre- 
tlon. — There  is  no  abuse  of  discretion  In 
setting  aside  Judgment  by  default  obtained 
during  absence  of  party  and  his  attorney, 
where  it  was  due  to  attorney's  excusable 
mistake  as  to  time  case  was  set  for  trial. 
— Dougherty  v.  Nevada  Bank,  68  Cat  275. 
277,  9  Pac.  112. 

1030.  Refusal  of  court  to  vacate  Judg- 
ment by  default  for  failure  to  answer 
within  time  previously  limited  is  not  abuse 
of  discretion  In  absence  of  valid  stipula- 
tion from  plaintiff's  attorney  or  of  order 
of  court  extending  time. — Wylie  v.  Sierra 
O.    Co.,    120   Cal.    485,    487,    52   Pac.   809. 
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1031.  Same— What  la  mo  part  of  Judg- 
meat-roll. — Order  setting  aside  defendant's 
default  and  judgment  against  him  and  re- 
storing; his  answer  to  the  flies  forms  no 
part  of  judgment-roll. — Von  Schmidt  v.  Von 
Schmidt,   104  Cal.  547,   550,   38  Pac.   861. 

1032.  Summon  not  personally  served— 
Opening;  default  within  a  year.— -In  all  cases 
in  which  the  summons  was  not  personally 
served  upon  the  defendant,  the  court  may, 
on  motion  of  the  defendant  or  his  personal 
representative,  made  at  any  time  within 
one  year  after  the  judgment  was  entered, 
open  the  default  and  allow  an  answer  on 
the  merits  to  be  filed. — Davidson  v.  All 
Persons,  etc.,  18  Cal.  App.  723,  124  Pac.  570. 

1033.  Above  section  held  to  confer  power 
upon  court  to  set  aside  such  judgment  and 
allow  defendant  to  answer  to  the  merits 
where  there  was  no  personal  service  of 
summons,  upon  a  sufficient  showing. — Fox 
y.  Townsend,  147  Cal.  661,  87  Pac.  82. 

1034.  Same— Same— A  showing;  of  reason- 
able excuse  not  required. — In  an  applica- 
tion under  this  clause  of  the  section  the 
defendant  is  not  required  to  present  any 
excuse  for  his  failure  to  appear  and  answer 
except  the  fact  that  he  was  not  personally 
served  with  summons.  There  is  no  pre- 
sumption of  knowledge  or  of  Inexcusable 
neglect  on  his  part,  and  if  there  is  any- 
thing of  the  kind,  which  would  make  it 
inequitable  to  grant  the  relief,  proof  there- 
of must  come  from  the  adverse  party. — 
Gray  v.  Lawlor,  151  Cal.  354,  90  Pac.  691. 

1035.  Same— Same — Action  to  quiet  title 
— McEaerney  Act— Affidavit  showing  Inter- 
est In  property  adversely  to  that  asserted 
by  plaintiff  at  the  time  of  the  commence- 
ment of  the  action,  Is  essential. — Davidson 
v.  All  Persons,  etc.,  18  Cal.  App.  723,  124 
Pac.   670. 

1030.  Same— Same— Same— Same— Affida- 
vit showing  facts  constituting  a  valid  de- 
fense on  the  merits,  is  necessary. — Davidson 
v.  All  Persons,  etc,  18  Cal.  App.  723,  124 
Pac.    670. 

1037.  Time  of  application— -Limitation  of. 
— The  limitation  as  to  the  making  of  mo- 
tion to  set  aside  judgment  prescribed  by 
this  title  does  not  apply  to  a  future  judg- 
ment.— People  v.  Mulcahy,  159  Cal.  App.  84, 
112   Pac.   868. 

As  to  time  of  application  for  relief  gen- 
erally, see  Part  XXII,  this  note. 

1038.  It  is  the  giving  of  notice  of  the 
motion  for  relief  or  the  application  there- 
for that  must  be  within  the  six  months  and 
where  the  application  is  made  within  that 
time,  the  motion  may  be  heard  and  deter- 
mined after  the  expiration  of  the  six 
months. — Brownell  v.  Superior  Court,  157 
Cal.    703,    710.    109    Pac.    91. 

1089.  Where  a  motion  may  be  made 
within  a  reasonable  time,  what  is  a  rea- 
sonable time,  in  the  absence  of  statutory 
limitation  should  be  largely  left  to  the  de- 
termination   of    the    court    to    whom     the 


motion  is  addressed. — George  Frank  Co.  v. 
Leopold  &  Ferron  Co.,  13  Cal.  App.  59,  62, 
108   Pac   878. 

1040.  The  word  "taken"  as  used  in  this 
section  Is  used  in  the  same  sense  as  the 
words  "rendered"  or  "rendition"  when  used 
with  reference  to  a  Judgment.  The  phrase 
containing  the  word  in  question  embraced 
judgments,  orders  and  proceedings,  and 
the  word  "taken"  was  adopted  as  a  term 
alike  applicable  to  either  or  all  of  them, 
and  having  relatively  the  same  meaning  as 
"rendition." — Brownell  v.  Superior  Court, 
167   Cal.   708,   707,    109   Pac.    703. 

1041.  The  court  is  without  power,  under 
this  section,  to  set  aside  the  defaults  of  the 
defendants  who  have  been  personally  served 
with  summons,  unless  the  application  there- 
for is  made  within  a  time  not  exceeding  six 
months  after  the  default  was  entered. — 
Title  Ins.  &  T.  Co.  v.  King  Land  &  Imp. 
Co.,    162    Cal.    44,    45,    120    Pac.    1066. 

XXVI.     VACATING  DISMISSAL  OF 
ACTION. 

1042.  Action   may  be  dismissed,  when. — 

Where  cause  Is  called  for  trial,  action  may 
be  dismissed  on  motion  of  defendant,  if 
complaint  does  not  contain  cause  of  action 
and  plaintiff  declines  to  amend. — Kelley  v. 
Kriess,  68  Cal.  210,  212,  9  Pac.  129. 

1043.  Construction  of  section—- In  gen- 
eral.— If  plaintiff  settles  case  and  consents 
to  judgment  of  dismissal  thereof  without 
obtaining  all  that  is  due  him,  by  reason 
of  mistake  of  fact,  he  is  entitled  to  relief 
under  this  section,  without  any  considera- 
tion of  question  as  to  whether  voluntary 
dismissal  amounts  to  retraxit  and  bars 
future  action.  It  Is  not  material,  in  such 
case,  whether  he  could  have  relief  at  law 
or  in  equity,  if  he  is  entitled  to  relief  under 
this  section. — Palace  Hardware  Co.  v. 
Smith,  184  Cal.  381,  386,  66  Pac.  474. 

1044.  Same — Party  Is  entitled  to  order 
vacating    Judgment    of    dismissal,    when. — 

If  plaintiff  settles  action  for  amount  of 
principal  and  costs,  and  consents  to  judg- 
ment of  dismissal,  but  on  examining  com- 
plaint afterwards  finds  that  small  assigned 
cause  of  action  was  included  therein,  but 
was  not  included  in  amount  prayed  for, 
and  had  not  been  settled,  he  Is  entitled 
under  this  section  to  order  vacating  such 
judgment  of  dismissal  on  ground  of  mis- 
take.— Palace  Hardware  Co.  v.  Smith,  134 
Cal.   381,   384,   66   Pac.   474. 

1046.     Same— With     section     561,    post.— 

Even  if  section  581,  post,  which  authorizes 
dismissal  when  plaintiff  falls  to  appear  at 
trial,  were  mandatory,  party  in  default 
could  apply  for  relief  under  this  section, 
when  his  neglect  may  be  excused. — Rosen- 
thal v.  McMann,  93  Cal.  506,  611,  29  Pac. 
121. 

1046.     Dismissal  for  failure  of  contestant 
to  appear. — Where  there  was  no  trial  of  any 
issue  of  fact,  and  the  contest  was  dismissed 
133 
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without  trial  for  failure  of  the  contestants 
to  appear,  it  was  not  a  case  for  a  motion 
for  a  new  trial,  but  the  motion  may  have 
been  regarded  as  one  for  relief  hereunder. 
Question  raised  but  not  decided. — Estate  of 
Dean.  149  Cal.   495,   87  Pac.   13. 

1047.  Discretion  of  eoart. — Motion  to 
dismiss  action  for  want  of  prosecution  Is 
motion  resting  largely  in  discretion  of  trial 
court,  and  order  granting  it  will  not  be  in- 
terfered with  on  appeal  unless  it  appears 
that  such  discretion  has  been  abused. — 
Moore  v.  Thompson,  138  Cal.  23,  26,  70  Pac. 
930. 

As  to  review  of  diner? t Ion  of  court  in 
eases  of  abase  of  discretion,  only,  see  Part 
XIV,  also   par.   1657,   this   note. 

1*48.  Motion  to  set  aside  order — Grant- 
Ins;  motion  to  dismiss  action  for  want  of 
prosecution  i made  to  court  by  which  it  was 
granted  is  not  only  itself  addressed  to  dis- 
cretion of  court,  but  this  discretion  may 
be  affected  or  controlled  by  facts  brought 
to  its  notice  which  were  not  before  it  on 
original  hearing,  and  if,  in  its  opinion, 
these  facts  qualify  facts  originally  pre- 
sented, so  that,  upon  a  consideration  of 
whole,  different  result  might  be  reached, 
its  discretion  Is  properly  exercised  by  va- 
cating former  order. — Moore  v.  Thompson, 
138   Cal.    23,    26,   70   Pac.    930. 

1049.  Same— Underlying;  question  to  be 
determined  upon  motion  to  set  aside  order 
granting  motion  to  dismiss  action  for  want 
of  prosecution  Is  whether  there  was  any 
neglect  of  moving  party  in  not  presenting 
known  facts  at  hearing  of  original  motion, 
and  if  there  was,  whether  such  neglect  was 
excusable.  These  are  facts  which  are  to  be 
determined  by  superior  court  upon  proof 
presented  to  it,  and  if  it  is  satisfied  that 
neglect  was  excusable,  ft  is  its  duty  to  set 
aside  former  order. — Moore  v.  Thompson, 
138   Cal.    23,    27,    70   Pac.    930. 

1050.  Power  of  court  to  vacate  dismissal 
— Although  entered. — If  action  is  dismissed 
upon  plaintiff's  direction,  it  is  within  power 
of  court  to  vacate  such  dismissal,  although 
it  has  been  entered  by  clerk. — Wolters  v. 
Rossi,  126  Cal.  644,  649,  69  Pac.  143. 

1051.  Same— Entered   upon   stipulation. — 

If  stipulation  for  dismissal  of  action  is 
signed  by  plaintiff  only,  and  not  by  his 
attorneys  of  record,  and  Is  made  without 
their  consent,  and  which  authorizes  de- 
fendant's attorneys  to  dismiss  case,  and 
Judgment  of  dismissal  is  accordingly  en- 
tered, court  errs  in  recognizing  such  stipu- 
lation, and  should  correct  error  by  granting 
plaintiff's  subsequent  motion,  properly  made 
through  his  attorneys,  to  set  aside  the 
judgment. — Toy  v.  Haskell,  128  Cal.  668,  560, 
79  Am.  St.  Rep.  70,  61  Pac.  89. 

1052.  Same — Wbat  Is  no  bar  to  relief. — 

Judgment  of  dismissal,  sending  plaintiff 
out  of  court  without  relief  to  which  he  is 
entitled,  is  judgment  against  him,  and  in 
favor    of   defendant;   and,    if   he   consented 


to  dismissal  to  his  Injury,  under  mistake 
of  fact,  excusable  under  terms  of  statute, 
he  is  not  barred  of  relief. — Palace  Hard- 
ware Co.  v.  Smith,  1S4  Cal.  881,  884,  66 
Pac.  474. 

1053.  "Proceeding  taken  against"— What 
does  and  what  does  not  constitute. — Mere 
reservation  «of  an  objection  by  the  adverse 
party  at  the  time  of  service  that  a  bill  of 
exceptions  on  motion  for  new  trial  was  not 
served  in  time  is  not  a  "proceeding  taken 
against"  a  moving  party,  within  the  mean- 
ing of  the  code  so  as  to  preclude  relief 
from  such  failure  If  application  therefor  is 
not  made  within  six  months  thereafter.— 
Pollitz  v.  Wickersham,  160  Cal.  242,  88  Pac. 
911. 

As  to  "proceeding,"  •©•  par.  74  and  cross- 
references,   this  note. 

1064.  The  taking  and  entering  of  a  de- 
fault by  the  clerk  or  by  the  court,  at  the 
Instance  of  the  adverse  party,  is  a  "pro- 
ceeding taken  against"  the  party  in  default, 
within  the  meaning  of  this  section,  and  its 
entry,  and  not  that  of  the  judgment,  fixes 
the  beginning  of  the  period  of  six  months 
within  which  a  motion  to  set  aside  the  de- 
fault must  be  made. — Title  Ins.  &  T.  Co.  v. 
King  Land  &  Imp.  Co.,  162  Cal.  44,  46,  120 
Pac.   1066. 

1055.  While  the  relief  contemplated  is 
from  the  effects  of  the  default,  such  relief 
may  not  be  necessary  until  some  adverse 
proceeding  is  taken  against  the  defaulting 
party,  and  while  the  latter  may  anticipate 
the  adverse  proceeding  by  offering  his 
showing  of  Inadvertence,  excusable  neglect, 
etc.,  yet  he  Is  not  required  to  do  so.  and 
the  six-month  period  does  not  begin  to 
run  until  the  adverse  proceeding  has  ren- 
dered the  relief  necessary* — Pollitz  v. 
Wickersham,  150  Cal.  242,  88  Pac.  911. 

1056.  Refusal  to  set  aside  lodgment  dis- 
missing action — When  mot  error. — There 
is  no  error  in  refusing  to  set  aside  judg- 
ment dismissing  an  action  for  failure  to  file 
amended  complaint  within  time  allowed 
where  showing  made  by  affidavits  and 
counter-affidavits  upon  application  do  not 
show  abuse  of  discretion  in  entering  such 
judgment. — Rauer  v.  Wolf,  115  Cal.  100,  101, 
105,   46   Pac.   902. 

1057.  Review  of  discretion — Nome  except 
In  cases  of  abase  of  discretion. — The  discre- 
tion of  the  trial  court  in  refusing  to  set 
aside  a  default,  claimed  to  have  been  en- 
tered through  Inadvertence  and  excusable 
neglect,  will  not  be  disturbed  on  appeal 
except  In  a  clear  case  of  abuse  of  such 
discretion.— Kearney  v.  Palmer,  18  Cal.  App. 
617,  619.  128  Pac.  611. 

As   to  review  of  discretion  hy  appellate 

eoart,  see  Part  XIV,  this  note. 

1058.  Statotes  of  limitation— Hare  he- 
come  rales  of  property  and  constitute  a 
meritorious  defease  and  therefore  a  neces- 
sary pleading  of  the  statute  of  limitations 
Is  a  sufficient  showing  of  merits  upon  which 
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to  base  an  order  opening  a  default. — San 
Diego  Realty  Co.  v.  McGinn,  7  Cal.  App.  264, 
266,  94  Pac.  374. 

1059.  Very  early  In  the  history  of  this 
state  the  rule  was  established  that  the 
refusal  of  leave  to  plead  the  bar  of  the 
statute  of  limitations  by  way  of  amendment 
to  an  answer  already  filed  would  not  be 
regarded  as  an  abuse  of  discretion  unless 
It  was  made  to  appear  that  the  amendment 
would  be  in  furtherance  of  justice. — Rudd 
v.  Byrnes,  156  Cal.  636,   638,   105  Pac.  957. 

1060.  While  the  earlier  cases  showed  a 
tendency  to  hold  that  the  plea  of  the 
statute  of  limitations  was  one  merely  tech- 
nical and  should  not  be  allowed  to  one  who 
had  been  in  default,  the  decided  weight  of 
authority  supports  the  view  that  the  stat- 
ute of  limitations  is  to  be  viewed  as  a 
statute  of  repose,  and  as  such,  is  a  meri- 
torious defense  which  may  with  propriety 
toe  set  up  after  a  default  has  been  vacated. 
— Lilly-Brackett  Co.  v.  Sonnemann,  157  Cal. 
192,  196,  106  Pac.  716. 

XXVII.     VACATING  JUDGMENTS  AND 
ORDERS— IN  GENERAL. 

As  to  service  of  mamoM  by  publication, 

see  note  94  Am.  Dec.  766-770. 

As  to  relief  from  fraudulent  satisfaction 
of  Judgment, -see,  post,  9  675  and  note.. 

As  to  validity  of  personal  Judgments  ren- 
dered upon  constructive  service  of  process, 
Including  cases  as  to  alimony,  see  note  32 
L.  R.  A.  82;   see  also  35  L.  R.  A.  70. 

Conclnslveneas  of  Judgment. — See  note  11 
L.  R.  A.  155-160. 

Judgment  by  unauthorised  appearance  of 
nttorney,  whether  void,  voidable,  or  conclu- 
sive, see  notes  76  Am.  Dec.  146-151,  21 
L.  R.  A.   848,   860. 

Negligence*  or  Inadvertence  of  attorney 
mm  ground  for  relief  from  judgment. — See 
notes  80  Am.  St.  Rep.  264-271;  96  Am.  St. 
Rep.    108-111. 

Of  the  vacating  of  Judgments  and  decrees 
on  motion,  when  not  specially  authorised 
by  statute.— See  note  60  Am.  St.  Rep.  633- 
463. 

Want  of  Jurisdiction  may  be  set  up  to  im- 
peach Judgment. — See  note  11  L.  R.  A.  308- 
311. 

1061.  Annulment  on  certiorari  —  Order 
not  made  on  grounds  named, — Unless  It  ap- 
pears that  an  order  setting-  aside  an  order 
distributing  an  estate  and  discharging  an 
administrator  was  made  on  the  ground  of 
mistake,  Inadvertence,  surprise,  or  inex- 
cusable neglect,  it  will  be  annulled  on 
certiorari. — Crane  v.  Superior  Court,  42  Cal. 
285.  188  Pac.  606. 

As  to  annulment  on  certiorari  of  an  order 
appointing  a  special  administrator  without 
evidence  of  death  of  party,  see  par.  1151, 
this   note. 

1062.  The  court  is  without  Jurisdiction 
under    the   above   section    to    set   aside    an 


order  upon  a  mere  change  of  conclusion  as 
to  facts  upon  which  the  original  order  was 
made. — Crane  v.  Superior  Court,  42  Cal.  App. 
285,    183    Pac.    606. 

1063.  Appearance  of  adverse  party— No 
order  to  show  cause. — Where  the  adverse 
party  made  his  appearance  in  court  at  the 
time  fixed  for  the  hearing  of  the  motion 
and  had  an  opportunity  to  do  all  that  he 
could  do  under  any  circumstances  the  fact 
that  a  formal  order  to  show  cause  was  not 
made  was  immaterial. — iCelsey  Co.  v. 
Spears,  37  Cal.  App.  27,  173  Pac.  606. 

1064.  Change  of  Judgment— After  find- 
ings.— After  court  has  rendered  judgment 
in  accordance  with  its  findings,  such  judg- 
ment can  be  changed  only  through  motion 
for  new  trial,  or  upon  appeal,  and  subse- 
quent modification  otherwise  made  Is  unau- 
thorized.— Knowlton  v.  Mackenzie,  110  Cal. 
183,  187,  42  Pac.  580. 

1065.  Same  —  Same  —  Loss     of     court's 

power— Remedy. — As  judgment  must  depend 
upon  conclusions  of  law,  drawn  from. find- 
ings of  fact,  before  judgment  drawn  from 
these  findings  of  fact  can  be  changed,  find- 
ings of  fact  must  themselves  be  changed 
so  as  to  support  different  judgment,  and 
as  court  loses  all  power  to  change  Its  find- 
ings of  fact  after  entry  of  judgment,  only 
mode  in  which  findings  of  fact  can  be 
changed  Is  by  means  of  motion  for  new 
trial. — Knowlton  v.  Mackenzie,  110  Cal.  183. 
187,  42  Pac.  580. 

1066.  Construction  of  section— In  gen- 
eral.— It  seems  that  judgment  can  not  be 
set  aside,  under  this  section,  after  hearing 
of  motion  for  new  trial,  for  cause  or  causes 
which  could  have  been  urged  with  equal 
force  on  such  motion. — Heine  v.  Treadwell, 
72  Cal.  217,  222,  13  Pac.  503. 

1067.  Same  — Party  entitled  to  relief, 
whether  Judgment  la  for  or  against  him. — 

Party  in  whose  favor  judgment  is  rendered 
is  entitled  to  relief  the  same  as  though 
judgment  had  been  rendered  against  him. — 
Brackett  v.  Banegas,  99  Cal.  628,  625,  34 
Pac.  344. 

1068.  Same— Want  of  findings  Motion  to 
vacate  Judgment  for  want  of  findings  is 
not  limited  to  six  months  from  time  of 
entry  of  judgment.  This  section  has  no 
application  to  such  case. — Mace  v.  O'Reilly, 
70    Cal.    231,    235,    11    Pac.    721. 

1069.  Same — With  section  657,  poat— Ex- 
cusable neglect—  Surprlae. — Excusable  neg- 
lect is  not  one  of  the  grounds  for  a  motion 
for  new  trial  under  section  657,  post,  but 
by  this  section  it  is  one  of  grounds.  In  ad- 
dition to  ground  of  surprise,  upon  which 
judgment  may  be  vacated. — McGuire  v. 
Drew,  83  Cal.  225,  228,  23  Pac.  312. 

1070.  Erroneoua  return  of  service  of 
notice— Overruling  demurrer. — A  judgment 
is  not  void  on  its  face  and  subject  to  be 
aside  on  motion  after  the  time  allowed  by 
section  473,  because  the  affidavit  of  service 
of    notice    of    overruling    the    demurrer    er- 
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roneously  showed  service  on  attorneys  not 
representing:  defendant  whereas  it  was 
actually  made  on  proper  counsel. — Spauld- 
ing  &  Co.  v.  Chapin,  37  Cal.  App.  573,  174 
Pac.  337. 

1071.  Error  In  admission  of  evidence- 
Not     around     for     vacation-    Judgment. — An 

error  in  the  admission  of  evidence  is  not 
ground  to  vacate  the  Judgment  under  the 
above  section. — Ma  it  v.  City  of  Glendale, 
—  Cal.  App.  — .  179  Pac.  712. 

1072.  Foreign  corporation*  —  Service 
upon  secretary  of  state. — Service  upon  a 
foreign  corporation  by  service  upon  the 
secretary  of  state,  although  sufficient  to 
give  the  courts  jurisdiction,  is  not  a  per- 
sonal service.  It  Is  a  constructive  service 
within  the  meaning  of  this  section  and 
where  judgment  is  entered  upon  such  ser- 
vice against  a  corporation  it  is  entitled  as 
a  matter  of  right  to  have  the  judgment  va- 
cated and  set  aside,  where  it  takes  its  pro- 
ceedings to  that  end  with  due  diligence. — 
Holiness  Church  of  San  Jose  v.  Metropoli- 
tan Church  Assoc,  12  Cal.  App.  445,  447, 
107  Pac.  633. 

1073.  Service  of  summons  upon  the  sec- 
retary of  state  for  a  foreign  corporation 
as  authorized  by  section  405  of  the  Civil 
Code  does  not  constitute  a  personal  service 
upon  the  corporation  and-  hence  where 
judgment  is  taken  against  It  by  default 
upon  such  service  the  provisions  of  this 
section  as  to  cases  where  personal  service 
has  not  been  made  apply. — Holiness 
Church  of  San  Jose  v.  Metropolitan  Church 
Assoc,  12  Cal.  App.  445,  448,  107  Pac.  633. 

1074.  Fraud  on  tbe  court— Setting  aside 
judgment  for. — A  trial  court  has  inherent 
power  to  set  aside  judgment  from  fraud 
upon  the  court,  and  the  right  to  so  act  or 
grant  relief  is  not  derived  from  the  above 
section. — Williams  v.  Reed,  43  Cal.  App. 
425,  185  Pac  515,  following  Stierlen  v. 
Stierlen,  18  Cal.  App.  609,  124  Pac.  226,  228. 

1075.  A  fraud  that  will  render  such  re- 
lief available  will  not  include  a  judgment 
irregularly  obtained  upon  a  fraudulent 
claim  or  by  means  of  false  testimony. — 
Williams  v.  Reed,  43  Cal.  App.  425,  185  Pac. 
515. 

1076.  Judgment  rendered  on  demurrable 
complaint— -Erroneous,      but      not      void* — A 

judgment  rendered  on  a  demurrable  com- 
plaint, but  within  the  relief  demanded,  is 
erroneous,  but  not  void,  and  can  not  be 
set  aside  on  motion  unless  made  under  the 
above  section,  before  the  expiration  of  the 
six-month  period. — Spaulding  A  Co.  v.  Cha- 
pin,  87  Cal.  App.  573,  174  Pac.  884. 

1077.  Legal   representative— Rights   of.— 

The  right  "to  answer  to  the  merits  of  the 
action"  is  extended  to  "the  legal  represen- 
tative" under  this  section. — Davidson  v.  All 
Persons,  etc.,  18  Cal.  App.  723,  731,  124  Pac. 
670. 

1078.  McEnerney  Act  —  Question  as  to 
whether  above  section  applies   to  proceed- 


ings under  the  act  held  to  be  one  of  con- 
struction, which  can  best  be  considered 
when  it  arises  in  a  case  where  it  Is  directly 
Involved.  Not  decided  here. — Title  &  Docu- 
ment Restoration  Co.  v.  "Kerrigan,  150  CaL. 
326,  119  Am.  St.  Rep.  199,  8  L.  R.  A.  (N.  S.) 
682,  88  Pac.  356. 

1079.  Same— Want  of  personal  service  of 
summons. — Provisions  of  section  as  to  va- 
cating judgment  and  allowing  answer  to 
merits  within  year  held  to  apply  to  pro- 
ceedings under  McEnerney  Act.  Any  in- 
terested party  may  have  the  relief. — Hoff- 
man v.  Superior  Court,  161  Cal.  893,  90  Pac 
939. 

1080.  Methods  of  nullifying  Judgments— 
In  general. — A  judgment  may  be  nullified 
only;  (1)  on  motion  for  a  new  trial;  (2)  on 
motion  under  the  above  section;  (3)  by  mo- 
tion where  judgment  is  void  on  its  face; 
(4)  by  an  Independent  suit  in  equity. — 
Benning  v.  Superior  Court,  84  Cal.  App.  296. 
167   Pac.  291. 

1081.  Motion  to  set  aside  should  be- 
granted,  when — In  general. — Circumstances 
under  which  defendant's  motion  to  set  aside 
judgment  on  ground  of  surprise,  inadvert- 
ence, or  mistake  should  have  been  granted 
in  Dodge  v.  Ridenour,  62  Cal.  266.  282. 

1082.  Same  —  Excusable  neglect. — Where 
defendant's  attorney  had  conversation  with 
adverse  attorney  concerning  preparation  for 
trial  of  case  and  was  misled  into  belief 
that  trial  would  be  postponed,  and  by  rea- 
son of  which  he  failed  to  make  preparation 
to  try  case,  and  judgment  was  .had  for 
plaintiff,  defendant's  motion  to  vacate  judg- 
ment and  for  new  trial,  where  affidavit  of 
merits  presenting  these  facts  is  filed,  should 
be  granted,  as  neglect  of  defendants  under 
such  circumstances  was  excusable. — Symons 
v.  Bunnell,  80  Cal.  830,  832,  333,  22  Pac.  193. 

1083.  Defendant's  motion  to  set  aside 
judgment  rendered  against  him  should  be 
granted  on  ground  of  excusable  neglect 
where  affidavits  filed  in  support  of  his  mo- 
tion state,  in  substance,  that  both  defendant 
and  his  attorney  resided  at  great  distance 
from  county  seat;  that  neither  of  them  was 
present  when  case  was  set  for  trial,  or 
when  it  was  tried;  that  they  were  never 
notified  of  setting  of  case,  and  never  heard 
that  it  had  been  set  until  just  before  trial, 
and  then,  owing  to  their  distance  from 
county  seat,  time  was  too  short  to  enable 
them  to  be  present;  that  only  reason  they 
were  not  present  at  trial  was  lack  of  notice 
that  a  time  for  trial  had  been  set;  and 
that  defendant  had  good  and  substantial  de- 
fense to  action  on  its  merits. — Buell  v.  Erne- 
rich,  86  Cal.  116,  118,  24  Pac.  644. 

1084.  Same  — -  Inexcusable  absence  of 
plaintiff's  attorney.  —  Where  attorney  for 
plaintiff  voluntarily  absents  himself  to  at- 
tend trial  in  another  county,  not  in  capacity 
of  attorney,  but  as  witness,  and  Judgment 
goes  for  defendant,  and  is  afterward  set 
aside    upon    plaintiff's   motion,    defendant's 


1180 


Tit.  VI,  Ch.  VIII.] 


VACATING  JUDGMENTS  AND  ORDERS — GENERALLY. 


1478 


motion  to  set  aside  the  order  vacating  such 
judgment  should  be  granted. — Gray  v.  Sa- 
bin,  87  Cal.  211,  213,'  214,  25  Pac.  422. 

1085.  Same— Injury  caused  by  Inadvert- 
ent order. — Where  injury  caused  by  inad- 
vertent order  of  court,  striking  out  defend- 
ant's answer,  Is  apparent  and  his  application 
for  relief  under  this  section  to  vacate  such 
order  was  timely  made,  and  allowance  of 
such  application  does  not  prejudice  any  of 
defendant's  rights,  application  should  be  al- 
lowed.— Bernheim  v.  Cerf,  123  Cal.  170,  171, 
55  Pac.  759;  Whitney  v.  Superior  Court,  30 
Cal.  Dec.  196,  199  (improvident  order  deny- 
ing new  trial). 

1086.  Same     Judgment  void  on  Its  face. 

— Where  Judgment  is  void  on  its  face,  court 
is  not  debarred  from  declaring  it  null  and 
void  by  limitation  of  time  in  this  section. 
It  is  immaterial,  If  court  is  not  so  debarred, 
at  what  time  or  in  what  manner  attention 
of  court  is  called  to  its  invalidity. — Whar- 
ton y.  Harlan,  68  Cal.  422,  423,  9  Pac.  727. 

1667.  Same— Same— For  want  of  Jurisdic- 
tion.— Judgment  which  is  in  fact  void  for 
want  of  Jurisdiction  over  person  of  defend- 
ant, but  where  its  invalidity  does  not  appear 
from  Judgment-roll,  may  be  set  aside  upon 
motion  within  reasonable  time  after  Its  en- 
try.— People  ex  rel.  Schwartz  v.  Temple,  103 
Cal.    447,    453,    87    Pac.    414. 

1088.  Same— Same— No  laches  or  want  of 
diligence  appearing.  —  Although  party  be 
named  in  proceeding,  yet  if  jurisdiction  over 
him  be  not  obtained,  he  has  no  duty  to 
perform  in  relation  to  such  proceeding  for 
non -performance  of  which  he  is  chargeable 
with  mistake,  inadvertence,  surprise  or  ex- 
cusable neglect,  and  as  he  is  not  chargeable 
with  any  of  these  things,  he  is  not  called 
upon  to  avail  himself  of  any  of  them  as 
ground  for  a  motion  to  set  aside  Judgment; 
nor  is  he  chargeable  with  laches  or  want  of 
diligence  for  not  knowing  of  proceedings 
or  judgment. — Lapham  v.  Campbell,  61  Cal. 
296,   300. 

1080.  Same  Same— No  personal  service 
and  no  affidavit. — Where  there  was  no  per- 
sonal service  on  defendants,  or  any  of 
them,  and  there  was  no  sufficient  affidavit 
that  summons  was  ever  in  fact  published, 
judgment  is  void  and  should  be  set  aside 
upon  motion  of  defendant  at  any  time  after 
its  entry. — People  v.  Greene,  74  Cal.  400, 
406,  5  Am.  St.  Rep.  448,  16  Pac.  197. 

1090.  Same— Same  —  Taken  without  doe 
process  of  law. — Where  judgment  is  taken 
without  due  process  of  law,  or  upon  false 
proof  of  service  of  process  upon  defendant 
who  was,  at  time  of  alleged  service,  beyond 
territorial  jurisdiction  of  court,  he  is  not 
chargeable  with  knowledge  of  rendition  of 
judgment.  No  one  is  called  to  act  in  judi- 
cial proceeding  in  which  jurisdiction  over 
his  person  has  not  been  obtained. — Lapham 
Y.  Campbell,  61  Cal.  296,  300. 

1001.  Same— Same  —  Unauthorised  Judg- 
ment.— If  prodf  of  service  of  summons  is  not 


made  as  required  by  law,  court  acquires  no 
jurisdiction  of  persons  of  defendants,  and 
has  no  authority  to  render  Judgment  against 
them.  Any  judgment  rendered  is  therefore 
invalid  and  void,  and  may  be  set  aside  upon 
motion. — Relnhart  v.  Lugo,  86  Cal.  395,  399, 
21  Am.  St.  Rep.  52,  24  Pac.  1089. 

1002.  Same— Where  court  is  inclined  to 
hesitate. — Where  court  has  rendered  a  de- 
cree terminating  life  estate,  and  ordered  no- 
tice to  be  given,  party  who  has  not  been 
personally  served  with  such  notice  may 
move  within  less  than  six  months  thereafter 
to  vacate  such  decree,  especially  where  he 
makes  such  motion  as  soon  as  he  learns  of 
entry  of  such  decree,  and  such  motion  should 
be  granted,  where  circumstances  are  such 
as  to  lead  court  to  hesitate,  in  order  to  ob- 
tain trial  upon  merits. — In  matter  of  Tra- 
cey,  136  Cal.  385,  390,  69  Pac.  20. 

1003.  Motion  to  set  aside  should  be  de- 
nied, when— In  general. — Where  plaintiff's 
counsel  voluntarily  absented  himself  to  at- 
tend trial  in  another  county,  not  In  capac- 
ity of  attorney  but  as  witness,  and,  after 
having  promised  to  dismiss  a  case,  his  mo- 
tion to  set  aside  judgment  for  defendant 
should  be  denied. — Gray  v.  Sabin,  87  Cal.  211, 
213,    25  Pac.   422. 

1004.  Same— If  not  made  within  reason- 
able time. — If  Judgment  is  regular  on  its 
face,  with  no  question  as  to  jurisdiction  of 
court  to  make  it,  motion  to  set  aside  should 
be  denied  where  such  motion  was  not  made 
within  time  prescribed  by  any  statute, 
though  it  would  have  been  good  if  it  had 
been  made  within  such  time,  and  had  been 
supported  by  facts. — Toung  v.  Fink,  119  Cal. 
107,  110,  50  Pac.  1060. 

1005.  Same     Same  —  Resort    to    action.-— 

When  judgment  Is  not  void  upon  its  face, 
court  has  no  power  to  set  it  aside  on  mo- 
tion, unless  motion  Is  made  within  reason- 
able time,  but  resort  should  be  had  to 
action,  and  all  parties  interested  should  be 
notified  and  have  opportunity  to  be  heard. 
— People  ex  rel.  Schwartz  v.  Temple,  103 
Cal.  447,  458,  37  Pac.  414. 

1096.  Same— Same— Where  Judgment-roll 
contains  papers. — In  case  which  is  proper 
one  for  service  by  publication,  and  in  which 
valid  judgment  can  be  rendered  upon  such 
service,  and  judgment  Is  rendered  therein, 
such  judgment  is  not  void  where  judgment- 
roll  contains  all  necessary  papers  in  proper 
form  and  they  are  sufficient.  It  is  not  ma- 
terial that  any  affidavit  or  order  for  publica- 
tion of  summons  be  found  among  papers  in 
case,  and  that  there  is  no  entry  in  records 
that  any  such  affidavit  or  order  was  ever 
made,  because,  If  found,  they  could  not  b« 
considered.  Such  Judgment  is  not  void  upon 
its  face,  and  can  not,  upon  that  ground,  be 
set  aside  on  motion  after  lapse  of  twelve 
years  from  rendition  thereof,  as  that  is  not 
within  reasonable  time.  —  People  ex  rel. 
Schwartz  T.  Temple,  108  Cal.  447,  453,  37 
Pac  414. 
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1MT.     Same— Where   defeadaat   neglected 

to  appear. — Where  case  is  set  for  trial  and 
defendant  has  notice  of  time  and  place,  and 
that  no  further  postponement  of  the  trial 
will  be  agreed  to  by  adverse  counsel,  and 
he  voluntarily  omits  to  appear  or  to  secure 
representation  at  trial,  having  chosen  to 
consider  his  interest  in  election  returns  of 
more  concern  than  his  interest  in  action, 
he  can  not  avail  himself  of  his  neglect,  as 
something  that  ought  to  be  excused,  on 
motion  to  set  aside  judgment,  on  ground  of 
accident  or  surprise. — McGuire  v.  Drew,  88 
Cal.  225,  228,  230,  23  Pac.  312. 

1008.  Same— Where  proper  steps  are  mot 
taken  aad  there  la  no  defease. — There  is  no 
error  in  denying  defendant's  motion  to  set 
aside  judgment  against  him,  where  there 
was  averment  that  gave  court  jurisdiction 
and  defendant  was  informed  of  fact  of 
averment,  made  no  objection,  and  took  no 
steps  to  vacate  it,  especially  where  other 
party  was  misled  by  his  action,  and  for 
that  reason  did  not  procure  a  service  which 
he  might  have  done,  and  where  defendant 
did  not  pretend  to  show  that  he  had  any 
defense  whatever,  and  the  other  party,  with- 
out any  contradiction,  showing  {hat  he  had 
none,  but  was  mere  trespasser. — Seale  v. 
McLaughlin,  28  Cal.  668,  672. 

1009.  Same— Where  there  are  bo  proper 
averments,  aad  lamaoai  was  personally 
served. — A  motion  to  set  aside  judgment  is 
properly  denied  where  summons  was  per- 
sonally served,  and  there  is  in  affidavit  no 
averment  of  mistake,  surprise,  or  inadvert- 
ence, or  any  attempt  to  account  for  failure 
of  answer  within  time  allowed  by  law.— 
Harlan  v.  Smith,  6  Cal.  173,  174. 

1100.  Order  of  dismissal  after  change  of 
venue— On  fallare  to  pay  costs. — The  court 
is  without  jurisdiction  under  the  above  sec- 
tion to  set  aside  an  order  dismissing  a  case 
for  failure  to  pay  costs  within  one  year 
after  transfer  on  change  of  venue,  on  the 
ground  of  the  neglect  of  plaintiff's  attor- 
ney to  pay  such  costs. — Davis  v.  Superior 
-Court,  184  Cal.  691,  195  Pac.  390. 

1101.  Plaintiff,  as  well  as  defendant,  may 
Invoke  relief  provided  for  by  this  section. — 
Lemon  v.  Hubbard,  10  Cal.  App.  471,  476,  102 
Pac.  554. 

1102.  Aggrieved  party  that  is  one  af- 
fected by  the  judgment  is  the  only  one  who 
may  move  to  effect  It  under  this  section. — 
Churchill  v.  More,  7  Cal.  App.  771,  772,  96 
Pac.  108. 

1103.  The  relief  under  this  section  may 
be  granted  to  a  plaintiff  who  has  recovered 
a  default  judgment  which  although  not  void 
is  erroneous. — Lemon  v.  Hubbard,  10  Cal. 
App.  471,  476,  102  Pac.  554. 

1104.  Postponement  of  motion  made  In 
-time  — Effect  of.  —  Where  defendants  ap- 
peared and  made  their  motion  within  the 
six-month  period  the  jurisdiction  of  the 
court  is  not  devested  by  the  postponement 
of  the  further  consideration  of  the  motion 


until  the  expiration  of  the  period. — Kelsey 
Co.  v.  Spears,  87  Cal.  App.  27,  178  Pac.  606. 

1105.  Power  of  eonrt— Aside  from  power 
ffraated  la  this  section,  judgment  can  be 
vacated  upon  motion  only,  when  It  is  void 
upon  its  face. — Jacks  v.  Baldex,  97  Cal.  91. 
92,  81  Pac.  899. 

1106.  The  power  of  the  court  to  vacate 
Its  own  judgment  after  the  lapse  of  the 
time  prescribed  in  above  section  is  limited 
to  such  judgments  as  are  void  upon  their 
face,  unless  by  separate  action  or  suit,  and 
any  order  purporting  to  vacate  a  judgment 
not  invalid  on  its  face  made  after  the  lapse 
of  six  months  from  the  date  such  judgment 
was  taken,  is  beyond  the  jurisdiction  of  the 
court  and  therefore  void. — Dunsmuir  v.  Cof- 
fey, 148  Cal.  139,  82  Pac.  682. 

1107.  Same— By  other  proceedings  than 
motion  for  new  trial. — Superior  court  has 
jurisdiction  to  vacate  judgment  entered  by 
it  by  other  proceedings  than  motion  for 
new  trial. — Storke  v.  Storke,  111  Cal.  514. 
516,  44  Pac.  173. 

1106.     Same— Decree   concerning    bonds. — 

In  action  to  establish  validity  of  bonds  as 
against  irrigation  district,  and  all  persons 
interested  in  district,  decree  of  court  can 
not  go  beyond  orders  for  issuance  of  sale 
of  bonds,  which  are  alleged  in  petition: 
and  in  case  original  petition  is  amended  by 
setting  out  other  orders  for  issuance  and 
sale  of  bonds,  court  will  not  acquire  juris- 
diction to  confirm  such  orders  without  pub- 
lication of  new  notice. — Board  of  Directors 
v.  Tregea,  88  Cal.  334,  349,  26  Pac.  237. 


1100.  Same— Deficiency  Judgment  against 
partnership. — If  partnership  is  made  party 
defendant  to  suit  but,  in  amended  complaint, 
members  of  such  partnership  are  individu- 
ally named  as  defendants,  but  partnership  Is 
not  .so  named,  there  can  be  no  deficiency 
judgment  against  partnership  notwithstand- 
ing fact  of  service  of  summons  and  orig- 
inal complaint  upon  such  partnership,  as 
that  fact  after  amendment  becomes  imma- 
terial.— La  Societe  Francaise  de  Brenfals- 
ance  Mutuelle  de  Los  Angeles  v.  Wiedmann, 
97  Cal.  507,  509,  32  Pac.  583. 


1110.  Same  Jndarment— la  action  to 
cover  certain  personal  property,  no  judg- 
ment can  be  rendered  directing  return  of 
property  to  defendant,  or  in  his  favor  for 
its  value,  where  it  has  been  delivered  to 
plaintiff  under  proceedings  in  action,  until 
answer  contains  claims  or  demand;  and 
there  can  be  no  reason  why  record  should 
not  be  rounded,  and  formal  claim  inserted  in 
answer,  at  any  time  prior  to  actual  entry 
of  judgment. — Pico  v.  Pico,  56  Cal.  453,  461. 

1111.  Same— Liberality  la  relieving  from 
disability. — Courts  are  always  inclined  to 
be  liberal  in  relieving  parties  laboring  un- 
der disability  from  effect  of  decree  which 
appears  to  be  unjust,  and  which  deprives 
party  of  his  rights,  and  lower  court  is  war- 
ranted in  vacating  it  upon  diligent  applies- 
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tion    and    reasonable    showing. — Estate    of      tested   by  reference   to   state   of  pleadings 


Ross,  140  Cal.  282,  287,  78  Pac.  976. 

1112.  Same— To  declare  In  whom  title 
Tests    upon    termination    of    life    estate. — 

Where  decree  terminating;  life  estate  has 
been  rendered  against  party,  without  no- 
tice thereof,  and  such  party  moves,  as  soon 
as  he  learns  of  entry  of  such  decree,  and  in 
less  than  six  months  thereof,  to  vacate  it, 
while  it  is  empowered  to  make  decree  that 
life  estate  of  deceased  person  has  abso- 
lutely terminated,  it  has  no  power,  on  mo- 
tion made  under  this  section,  to  declare  in 
whom,  upon  termination  of  life  estate,  title 
is  vested  absolutely. — In  matter  of  Tracey, 
136  Cal.  385,  391.   69  Pac.  20. 

1118.  Same— To  set  aside  report  of  ref- 
eree.— Where  evidence  before  referee  was 
insufficient  to  justify  decision,  his  report 
may  be  set  aside  by  court  and  new  trial 
granted. — Cappe  v.  Brizzolara,  19  Cal.  607, 
608. 

1114.  Same— To  vacate  order  appointing 
.receiver. — A  court  has  power  to  vacate  or- 
der appointing  receiver,  made  before  trial, 
notwithstanding  pendency  of  motion  for 
new  trial. — Copper  Hill  M.  Co.  v.  Spencer, 
25  Cal.  11,  17.  See  People  ex  rel.  Carpentier 
v.  Loucks,  28  Cal.  68,  71  (as  to  effect  on 
Judgment  of  motion  for  new  trial). 

1115.  Same  —  To  vacate  order  setting 
apart  homestead. — Superior  court  has  juris- 
diction to  entertain  and  pass  upon  motion 
to  vacate  or  modify  order  setting  apart 
homestead,  and  it  is  Its  duty  to  hear  and  de- 
termine matter  when  presented  to  it;  and, 
If  it  refuses  to  pass  upon  question  simply 
on  ground  that  It  has  no  power  to  revoke 
or  modify  such  order,  writ  of  mandamus 
may  issue  to  compel  court  to  hear  and  de- 
termine such  motion  upon  its  merits. — 
Cahill  v.  Superior  Court,  145  Cal.  42,  46,  48, 
78   Pac.  467. 

1116.  Proper  practice  In  making  applica- 
tion to  set  aaldc  Judgment— Is  by  motion 
for  new  trial  when  moving  party  was  rep- 
resented by  attorney  at  trial,  but  it  is 
properly  made  by  motion  where  application 
is  founded  on  fact  that  moving  party  was 
not  present  at  trial,  either  in  person  or 
by  attorney,  and  that  he  had  no  notice  of 
judgment — McKinley  v.  Tut  tie,  34  Cal.  235, 
289. 

1117.  Same  Considering  language  of  mo- 
tion—Many defendants. — Where  there  are 
many  defendants  effect  of  order  setting 
aside  judgment,  though  generally  in  its 
terms  at  close,  Is  to  be  ascertained  by  ref- 
erence to  motion  upon  which  it  was  made 
and  which  is  recited  at  commencement,  and 
where  motion  was  made  on  behalf  of  three 
defendants  only,  as  is  there  recited,  the 
subsequent  language  must  be  read  as  grant- 
ing relief  to  them  and  them  only. — McKin- 
ley v.  Tuttle.  34  Cal.  235.  241. 

1118.  Same— Correctness  of  order,  how 
tested. — Correctness  of  order  striking  spe- 
cial defense  from  original  answer  is  to  be 


at  time  it  was  made.  It  can  not  be  sup- 
ported upon  grounds  that  subsequently  de- 
fendant amended  its  answer  by  setting  up 
an  inconsistent  defense.  Question  is  whether 
facts  as  pleaded  would  constitute  defense 
of  cause  of  action  stated  in  complaint. — 
De  Baker  v.  Southern  Cal.  R.  Co.,  106  Cal. 
257,  278,  46  Am.  St.  Rep.  237,  39  Pac.  610. 

1110.  Same— •Effect  of  general  appear- 
ance.— If  corporation  that  wishes  to  vacate 
judgment  against  it,  on  ground  of  want  of 
jurisdiction,  by  reason  of  fact  that  affidavit 
of  publication  of  summons  was  insufficient, 
puts  in  general  appearance,  instead  of  spe- 
cial one,  for  particular  purpose  of  ques- 
tioning jurisdiction,  it  waives  all  objec- 
tion to  judgment  for  want  of  jurisdiction 
over  corporation. — Security  L.  &  T.  Co.  v. 
Boston  &  S.  R.  F.  Co.,  126  Cal.  418,  423,  58 
Pac.  941,  59  Pac.  296. 

1120.  Same — Immateriality  of  facts  stated 
In  affidavit. — Where  motion  to  vacate  judg- 
ment was  not  made  upon  ground  that  judg- 
ment was  taken  against  defendant  through 
its  excusable  neglect,  from  which  It  might 
have  been  relieved  under  this  section,  but 
was  based  upon  alleged  fact  that  there 
never  had  been  any  service  of  summons  on 
defendant,  and  that,  therefore,  there  was 
no  jurisdiction  in  court  to  render  judgment, 
question  as  to  whether  facts  stated  in  affi- 
davit to  support  motion  would  constitute 
defense  to  action,  if  defendant  had  appeared 
to  set  them  up,  is  immaterial  and  will  not 
be  considered. — Mott  Iron  Wks.  v.  West 
Coast  P.  S.  Co.,  113  Cal.  341,  342,  45  Pac. 
688. 

1121.  Same— 'Showing  of  Injury  and  dif- 
ferent result. — Party  who  seeks  to  have 
judgment  set  aside  on  ground  of  accident 
or  surprise  must  also  show  that  he  has  been 
injured,  and  that  different  result  might  be 
reached  in  case  of  another  trial  should 
judgment  be  set  aside  and  new  trial 
granted. — McGuire  v.  Drew,  83  Cal.  226,  228, 
230,  23  Pac.  312. 

1122.  Same — True  facts  may  be  shown  by 
any  competent  evidence. — On  motion  to  set 
aside  a  judgment,  it  is  allowable,  on  behalf 
of  motion,  to  show  true  facts  by  any  com- 
petent evidence.  —  McKinley  ▼.  Tuttle,  34 
Cal.  235,  241. 

1123.  Same— Waiver  of  notice  of  motion. 

— If  counsel  for  both  sides  are  present  at 
hearing  of  motion  to  vacate  judgment,  it 
can  not  be  objected  that  no  written  notice 
of  such  motion  was  given,  as  such  presence 
was  waiver  of  written  notice. — Acock  v. 
Halsey,  90  Cal.  216,  220,  27  Pac.  193. 

1124.  If,  upon  hearing  of  motion  to  set 
aside  a  judgment,  defendants  appear  and 
resist  on  merits,  without  objection  that  no 
previous  notice  has  been  given,  this  is 
waiver  of  usual  notice  of  motion. — Toy  v. 
Haskell.  128  Cal.  558,  561,  79  Am.  St.  Rep. 
70,  61  Pac.  89. 
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1125.  Same— Want  •£  Undine— Motion 
made  to  vacate  judgment  for  want  of  find- 
ings may  be  allowed,  though  it  has  formerly 
been  denied. — Mace  ▼.  O'Reilley,  70  Cal.  281, 
286,  286,  11  Pac.  721. 

1126.  Same— Where  motion  la  made  by 
legal  representative. — If  motion  is  made  to 
set  aside  judgment  taken  against  party,  on 
ground  of  mistake,  inadvertence,  surprise, 
or  excusable  neglect,  and  such  motion  is 
made  by  some  other  person  than  plaintiff, 
who  claims  to  be  his  legal  representative, 
motion  must  show  such  state  of  facts  as 
would  have  supported  similar  application  on 
behalf  of  party  whom  he  claims  to  repre- 
sent.— Corwin   v.   Bensley,    43   Cal.   253,    258. 


without  jurisdiction  to  render  judgment, 
judgment  is  not  void  npon  its  face. — Cana- 
dian A  American  Mortgage  A  T.  Co.  v.  Clar- 
lta  Land  &  Investment  Co.,  140  Cal.  672,  674, 
74  Pac.  301. 


1127.  Setting  aside  judgment  or   ord< 
Fraud,   mistake,  etc.— Seasonable   motion. — 

Under  the  law  in  this  state,  a  judgment  or 
order  may  be  set  aside  on  the  ground  of 
fraud,  mistake,  or  lack  of  jurisdiction  In- 
dependently of  above  section  when  the 
motion  is  based  on  such  ground  and  is  sea- 
sonably made. — In  matter  Estate  of  Sea- 
man, —  Cal.  App.  — ,  196  Pac.  928,  following 
doctrine  in  Baker  v.  O'Riordan,  65  Cal.  368, 
4  Pac.  232;  Norton  v.  Atchison,  T.  A  S.  F. 
R.  Co.,  97  Cal.  388,  33  Am.  St.  Rep.  198,  30 
Pac.  585,  32  Pac.  452;  People  v.  Thomas,  101 
Cal.  571,  36  Pac.  9. 

1128.  Validity  of  lodgment — Adoption  of 
child. — Where  man  adopted  child,  and  adop- 
tion papers  were  regularly  executed  before 
judge,  and  man  and  child  lived  together  as 
father  and  daughter  for  ten  years,  and 
down  to  day  of  his  death,  it  requires  more 
than  mere  irregularities  to  brush  aside  and 
annul  judge's  order  indorsed  upon  agree- 
ment of  adoption. — In  re  matter  Evans,  106 
Cal.  562,  565,  39  Pac.  860. 

1120.  Same— Finding  of  dne  service  of 
snmmons  la  not  conclusive  proof  as  against 
evidence  of  service  required  to  be  in,  and 
when  found  In,  judgment-roll. — Relnhart  ▼. 
Lugo,  86  Cal.  395,  400,  21  Am.  St.  Rep.  52, 
24  Pac.  1089. 

1130.  Finding  of  due  service  of  summons 
is  not  conclusive  proof  of  fact  as  against 
a  defendant  who  has  not  answered. — Rein- 
hart  v.  Lugo,  86  Cal.  395,  400,  21  Am.  St. 
Rep.  52,  24  Pac.  1089. 

1131.  Same— How  shown. — Whether  judg- 
ment Is  void  upon  its  face  or  not  can  only 
be  determined  by  inspection  of  judgment- 
roll  and,  when  service  is  by  publication, 
affidavit  and  order  for  publication  are  no 
part  of  roll,  and  can  not  be  considered. — 
Jacks  v.  Baldez,  97  Cal.  91,  92,  31  Pac.  899; 
People  ex  rel.  Schwartz  v.  Temple,  103  Cal. 
447,  453,  37  Pac.  414;  Canadian  &  American 
Mortgage  A  T.  Co.  v.  Clarita  Land  A  Invest- 
ment Co.,  140  Cal.  672,  674,  74  Pac.  301; 
People  v.  Davis,  143  Cal.  673,  675,  77  Pac. 
651. 

1182.  Same  Judgment  la  not  void  un- 
less record  affirmatively  shown  want  of 
Jurisdiction. — Unless  record  of  judgment  it- 
self   affirmatively    shows    that    court    was 


11 33.  Same  Judgment  vacated  upon  pay- 
ment of  costs  remains  In  force  until  costs 
are  paid. — Gregory  v.  Haynes,  21  CaL  443, 
447. 

1134.  Same  Judgment  void  on  Its  face, 
what  it  Is. — Judgment  void  upon  its  face  is 
one  which  appears  to  be  void  by  inspec- 
tion of  judgment-roll.  Mere  absence  from 
roll  of  paper, — for  example,  return  of  offi- 
cer showing  service  of  summons, — can  not 
invalidate  judgment  when  judgment  itself 
recites  fact  that  defendant  was  duly  served 
with  process. — People  v.  Harrison,  84  CaL 
607,  609,  24  Pac.  311;  Butler  v.  Soule,  124 
Cal.  69,  72,  56  Pac.  601. 

1135.  Same     Jurisdiction,    how    acq  aired. 

— It  is  fact  of  service,  not  proof  of  service, 
which  gives  court  jurisdiction  to  hear  and 
determine,  and  lack  of  jurisdiction  must  be 
affirmatively  shown  by  record. — Estate  of 
Blkerenkotter,  126  Cal.  54,  66.  68  Pac  370. 

1136.  Same— Same— Service   of   summons. 

— If  defendants  are  served  with  summons, 
court  has  jurisdiction,  by  virtue  of  such 
service — the  record  showing  on  Its  face  that 
service  was  made  by  one  having  authority, 
to  hear  and  determine  cause  and  to  render 
valid  judgment  therein,  and  until  satisfied 
by  some  proceeding  known  to  law,  such 
judgment,  when  rendered,  is  valid;  and  it 
follows  that  court  has  no  jurisdiction  to 
again  try  case  until  that  judgment  is  set 
aside.  Until  then,  court  has  no  jurisdic- 
tion to  again  try  case,  and  if  it  does,  its 
judgment  on  a  second  trial  is  void. — Bank 
of  Orland  v.  Dodson,  127  Cal.  208,  212,  78 
Am.  St.  Rep.  42,  69  Pac.  684. 

1137.  Same — Not  affected!  by  mere  Irregu- 
larity la  making  out  bill  of  costs. — Mere  ir- 
regularity In  making  out  bill  of  costs  does 
not  invalidate  judgment  which  Is  otherwise 
correct. — Castle   v.   Bader,   23   Cal.   75,   78. 

1138.  Same  —  Setting  aside  on  "rehear- 
ing" in  superior  court. — Petition  for  rehear- 
ing is  proceeding  unknown  to  practice  of 
superior  court,  and  order  of  superior  court 
which  attempts  to  set  aside  its  judgment 
affirming  judgment  of  justices'  court,  upon 
appeal  which  is  considered  by  court  and 
parties  as  appeal  on  questions  of  law,  alone, 
upon  petition  for  rehearing,  is  coram  non 
judice  and  void. — Fabretti  v.  Superior  Court 
77  Cal.  305,  306,  308.  19  Pac.  481. 

1139.  Same— Told  Judgment  Is  dead  luut 
on  Judicial  tree. — Judgment  which  is  void 
upon  its  face,  and  which  requires  only  In- 
spection of  judgment-roll  to  demonstrate 
its  want  of  vitality,  is  dead  limb  upon  ju- 
dicial tree  which  should  be  knocked  off,  if 
power  so  to  do  exists.  It  can  bear  no  fruit 
to  plaintiff,  but  is  constant  menace  to  de- 
fendant.— People  v.  Greene,  74  Cal.  400,  406, 
5  Am.  St  Rep.  448,  16  Pac.  197. 
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114*.     Same— Want  of  finding. — It   Is   not 

material  that  there  should  be  failure  to 
flnfl  upon  plea  of  statute  of  limitations,  if 
other  facts  found  are  sufficient  to  support 
Judgment. — Richter  v.  Hennlngsan,  110  Cal. 
580,  636,  42  Pac.  1077. 

1141.  Same— What  evidence  necessary  to 
show. — Judgment  without  personal  service 
of  summons,  or  authorised  appearance  by 
defendant,  is  .void;  but  it  can  be  shown 
that  Judgment  Is  void  only  in  certain  ways, 
and  superior  court  has  no  power  to  set 
aside  such  Judgment,  except  on  evidence 
found  in  Judgment-roll,  where  more  than 
six  months  have  elapsed  since  its  rendition. 
— People  ex  rel.  Lynch  v.  Harrison,  107 
Cal.  641,  546,  40  Pac,  956. 

1142.  Same— Wnlcb  of  two  Judgments  Is 
valid* — If  two  judgments  have  been  entered 
In  cause,  and  record — the  Judgment-roll — 
is  silent  In  reference  to  reason  therefor, 
latter  in  point  of  time  must  be  deemed 
true  and  final  judgment  in  case,  and  fact 
that  plaintiffs  who  moved  to  vacate  second 
Judgment  and  did  not  know  that  first  judg- 
ment had  been  vacated  and  present  one 
entered,  does  not  relieve  them  from  its  con- 
clusive effect. — Oalvin  v.  Palmer,  134  Cal. 
426,  429,   66   Pac   572. 

114S,  Void  judgments  —  Above  section 
does  not  deal  with  the  matter  of  vacating 

void  judgments,  and  the  time  limitation  of 
six  months  does  not  apply  to  a  motion  to 
vacate  a  judgment  which  is  void  and  shown 
to  be  void  upon  the  face  of  the  judgment- 
roll.  The  only  limitation  upon  the  making 
of  such  motion  is  that  it  must  be  made 
within  a  reasonable  time. — George  Frank 
Co.  v.  Leopold  &  Ferron  Co.,  13  Cal.  App.  59, 
64,   108   Pac.  878. 

1144.  Where  the  judgment  appears  to  be 
void  upon  its  face,  i.  e.,  by  inspection  of 
the  judgment-roll,  it  may  be  effected  upon 
motion  at  any  time,  but  where  Its  Invalida- 
tion must  be  shown  by  extrinsic  proof  such 
motion  can  only  be  entertained  when  made 
within  a  reasonable  time. — George  Frank 
Co.  v.  Leopold  &  Ferron  Co.,  13  CaL  App. 
59,   61,  62,   63,   64,   108  Pac.  878. 

1145.  The  court  has  power  within  a  rea- 
sonable time  after  rendition  of  a  judgment 
void  in  fact  to  effect  the  same  upon  proof 
dehors  the  record,  and  a  motion  to  effect 
such  judgment  made  six  months  and  one 
day  aft*r  its  rendition  is  made  within  a 
reasonable  time.— George  Frank  Co.  v.  Leo- 
pold ft  Ferron  Co.,  18  Cal.  App.  59,  64,  108 
Pac.  878. 

1146.  Right  to  have  a  void  judgment  va- 
cated and  set  aside  exists  independent  of 
and  outside  any  statutory  provision  and  a 
motion  to  that  end  is  not  made  under  this 
section. — George  Frank  Co.  v.  Leopold  ft 
Ferron  Co..  13  Cal.  App.  59,  61,  62,  68,  64, 
108  Pac   878. 


1147.  Same  —  Doctrine  disapproved,  bat 
siot  determined*  by  snpreme  eoart. — The  de- 
cision of  the  district  court  of  appeals  that 


above  section  was  not  applicable  to  a  void 
judgment  was  disapproved  by  the  supreme 
court  upon  application  for  a  hearing  In  that 
court,  but  the  decision  of  such  question  was 
held  to  be  unnecessary  to  a  solution  of  the 
case. — Stlerlen  v.  Stlerlen,  18  Cal.  App.  609, 
614,  124  Pac.  226. 

1148.  Same— Limitation  of  time  to  ask 
rejlef  from  judgment  by  default  not  appli- 
cable to  judgments  void  on  face  of  judg- 
ment-roll.— People  v.  Mulcahy,  159  Cal.  35, 
112  Pac.  853. 

1149.  Same  — Order  appointing;  special 
administrator— Lack  of  proof  of  death. — In 

a  case  In  which  an  order  is  made  by  a 
probate  court  appointing  a  special  admin- 
istrator of  an  absent  party,  on  the  theory 
that  he  is  dead,  without  a  proper  showing 
of  his  death,  Is  void  for  want  of  jurisdic- 
tion on  the  part  of  the  court. — Estate  of 
Paulsen,  35  Cal.  App.  654,  170  Pac.  855,  fol- 
lowing doctrine  of  Great  Western  Power 
Co.  v.  Plllsbury,  170  Cal.  180,  184,  185.  149 
Pac.   35. 

1150.  Same— Same— Affidavit  of  death  — 
Insnlllelent  evidence. — An  affidavit  reciting 
the  death  of  an  absent  party  is  not  com- 
petent evidence  of  his  demise  to  give  a 
probate  court  Jurisdiction  to  appoint  a  spe- 
cial administrator,  affidavits  being  evidence 
in  those  cases  only  provided  in  section  2009, 
post,  and  an  application  for  letters  of  ad- 
ministration not  being  one  of  the  cases 
provided  for  In  that  section. — Estate  of 
Paulsen,  36  Cal.  App.  654,  170  Pac.  865. 

1151.  Same— Same— Annulment  on  cer- 
tiorari.— An  order  appointing  a  special  ad- 
ministrator of  the  estate  of  an  absent  per- 
son without  a  proper  showing  that  he  has 
deceased,  will  be  annulled  on  certiorari. — 
Estate  of  Paulsen,  35  Cal.  App.  654,  170  Pac. 
855,  following  Great  Western  Power  Co.  v. 
Pillsbury,  170  Cal.  180,  184.  185,  149  Pac. 
36. 

As  to  annnlment  of  order  on  certiorari 
wben    not    made    on    grounds    named,    see 

pars.  1061,   1062,  this  note. 

1152.  Same— Same— Motion  or  Indepen- 
dent    action— Annulling    void    order    on. — 

Upon  proper  motion  or  independent  action 
commenced  within  a  reasonable  time  by 
the  supposed  decedent,  if  alive,  or  by  his 
representative,  If  deceased,  such  void  order 
will  be  annulled  or  set  aside  under  provi- 
sions of  above  section. — Estate  of  Paulsen, 
35  Cal.  App.  654,  170  Pac.  855. 

1153.  Same— Same— Same—Party  benefi- 
cially Interested. — Any  party  beneficially 
Interested  may  prosecute  a  motion  or  inde- 
pendent action  to  have  annulled  and  set 
aside  such  void  order;  thus  a  surety  on 
the  bond  of  the  administrator  of  a  third  de- 
ceased person,  who  is  charged  with  and 
being  prosecuted  on  his  bond  for  fraud  In 
the  administration  of  his  decedent,  in  which 
estate  of  such  decedent  the  absent  person, 
if  alive,  and  his  heirs  and  representatives, 
if  deceased,  Is  Interested  as  an  heir,  Is  a 
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person  beneficially  interested  within  the 
provisions  of  section  1069,  post. — Estate  of 
Paulsen,  35  Cal.  App.  654,  170  Pac.  885. 

1154.  What  may  be  c*M*ldered  an  appeal 
—Appealable  orders. — Appeal  from  order  re- 
fusing: to  set  -aside  judgment  on  motion  is 
appealable. — De  la  Montanya  v.  De  la  lion- 
tanya,  112  Cal.  101,  118,  53  Am.  St.  Rep. 
165,  32  L.  R.  A.  82,  44  Pac.  345.  * 

1155.  Order  refusing:  to  vacate  or  modify 
order  setting:  apart  homestead  is  not  ap- 
pealable.— Cahill  v.  Superior  Court,  145  Cal. 
42,    44,   78   Pac.   467. 

1166.     Same— Appeal    Is    proper    remedy, 

whet. — Where  court  adds  to  amount  of 
judgment  sum  for  costs,  after  time  for 
filing:  memorandum  has  expired,  and  after 
appeal  has  been  perfected,  defendant's 
proper  and  only  remedy  is  by  appeal  from 
the  order. — Jones  v.  Frost,  28  Cal.  245,  246. 

1157.  Same— No  review  la  absence  of 
abase  of  discretion. — Orders  of  court  below, 
made  upon  application  to  set  aside  judg- 
ments, will  not  be  disturbed  by  supreme 
court,  except  in  cases  of  gross  abuse,  where 
power  of  court  has  been  exercised  in  man- 
ner which  is  calculated  to  defeat,  rather 
than  advance,  ends  of  justice. — Howe  v.  In- 
dependence C.  ft  S.  Min.  Co.,  29  Cal.  72,  74; 
Buell  v.  Bmerich,  85  Cal.  116,  117,  24  Pac. 
644;  Nye  v.  Bill  Nye  Gold  Min.  &  Mill.  Co., 
46  Ore.  302,  80  Pac.  94,  96. 

1158.  Same— Plea  of  atatate  of  limitations 
can  not  avail  appellants  upon  appeal  on 
judgment-roll  which  contains  neither  an- 
swer nor  demurrer. — Hunter  v.  Bryant,  98 
Cal.  247,  250,  33  Pac.  51. 

1159.  Same  —  Presumptions. — Every  pre- 
sumption Is  in  favor  of  validity  of  Judg- 
ment, and  any  condition  of  facts  consistent 
with  validity  of  judgment  will  be  pre- 
sumed to  have  existed  rather  than  that 
which    will   defeat   judgment. — Canadian    ft 


American  Mortgage  ft  T.  Co.  v.  Clarita  Land 
ft  Investment  Co.,  140  Cal.  672,  674,  74  Pac 
801. 

1160.  It  will  be  presumed  on  appeal 
from  a  second  Judgment  that  former  judg- 
ment striking  out  defendant's  answer  and 
giving  judgment  against  him  was,  for  good 
cause,  set  aside. — Von  Schmidt  v.  Von 
Schmidt,  104  Cal.  547,  650,  38  Pac.  361. 

1161.  It  Is  within  discretion  of  superior 
court  to  vacate  judgment  entered  by  it  by 
other  proceedings  than  motion  for  new  trial. 
If  it  has  committed  error  in  thus  vacating 
judgment,  it  can  be  corrected  on  direct  ap- 
peal but,  on  collateral  attack,  order  will  be 
deemed  to  have  been  properly  made. — But- 
ler v.  Soule,  124  Cal.  69,  73,  56  Pac  601. 

1162.  Same—Sole  sjvestlon  for  determina- 
tion,— Where  motion  to  vacate  judgment  for 
mistake  has  been  denied  under  this  section, 
sole  question  upon  appeal  from  such  order 
of  denial  is  whether  trial  court  abused  its 
discretion. — Alleritz  v.  Cahen,  145  Cal.  397, 
398,   78  Pac.   878. 

116S.  Same— What  la  aa  abase  of  discre- 
tion.— Where  defendant's  attorneys  have 
been  misled  aa  result  of  reasonable  in- 
quiries concerning  his  case,  and  defendant's 
failure  to  be  represented  at  trial  was  result 
of  such  mistake,  and  neglect  was,  under 
circumstances,  excusable,  refusal  of  court 
to  vacate  and  set  aside  judgment  is  an 
abuse  of  discretion  which  will  be  reversed 
on  appeal. — Melde  v.  Reynolds,  129  Cal.  301, 
812,  61  Pac.  932. 

1164*  Same— Where  evidence  la  ceaaiet- 
Ing. — On  motion  to  set  aside  judgment 
because  defendant  had  not  been  served  with 
summons,  question  of  service  is  one  of  fact, 
and  if  evidence  upon  this  point  is  conflict- 
ing, and  court  finds  that  service  of  sum- 
mons was  made,  there  being  sufficient  evi- 
dence to  support  finding,  it  will  not  be 
disturbed. — Hunter  v.  Bryant,  98  CaX  247, 
250,   88  Pac,  51. 


§  474.    SUING  A  PARTY  BY  A  FICTITIOUS  NAME,  WHEN  ALLOWED. 

When  the  plaintiff  is  ignorant  of  the  name  of  a  defendant,  he  must  state  that 
fact  in  the  complaint,  and  such  defendant  may  be  designated  in  any  pleading 
or  proceeding  by  any  name,  and  when  his  true  name  is  discovered,  the  pleading 
or  proceeding  must  be  amended  accordingly. 

History:    Enacted  March  11,  1872,  founded  upon  8  69  of  Practice  Act 


SUING  PABTY  BY  A  FICTITIOUS  NAME. 

1.  As  to  construction  of  section — Code  al- 

lows defendant  to  be  sued  by. 

2.  Same  —  Practice  Act,  section  69  pro- 

vided, what. 

3.  Same — Same — No  conflict  with  section 

39  of  that  act 

4.  Action  against  corporation— Fictitious 

names    of    stockholders  —  Demurrer 
filed  without  leave  bj  stockholder. 

5.  Amendment  of  complaint — In  general 

— Amendment  of  pleading. 
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6.  Same — Is  no  waiver  of  cause  of  action. 

7.  Answer — Is  no  waiver  of  amendment 

of  complaint,  when. 

8.  Complaint — Allegation  not  traversable. 

9.  Same — Effect  of  not  amending. 

10.  Same — Necessity  of  amending. 

11,12.  Same — Ought  to  show  who  are  sued, 
and  to  be  bound  by  judgment. 

13.  Defendant — Is  party  to  action  from  its 
commencement. 

14, 15.  Same — Motion  to  set  aside  service,  and 
dismiss  action,  may  be  granted,  when. 


Tit.  VI,  Ck.  VIII.] 


CONSTRUCTION  OF  SECTION— AMENDMENT. 
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16.  Demand  for  change  of  place  of  trial — 

Bight  to,  when. 

17.  Ignorance  of  true  name — Must  be  genu- 

ine and  not  feigned. 

18.  Judgment — In  accordance  with  prayer 

of  complaint. 

19.  Same — Will   be   binding  upon  person 

served  under. 
20-  22.  Misnomer — Plea  in  abatement. 

23.  No      foundation  —  For     an     action 

against  a  fictitious  person. 

24.  Plaintiff's  ignorance  of  name  of  de- 

fendant—  Must    be    real    and    not 
feigned. 

25.  Proceedings  for  violation  of  injunction. 

26.  Validity  of  judgment— Actual  service 

of  process. 
27,28.  Same — Answering  by  true  name. 

29.  Same — Attack  upon. 

30.  Same — By  default  against  company. 
31,32.  Same — Variance. 

33.  Will  be  reversed,  when. 

1.  As    to    eonstractlon    of    section— Code 

allows  defendant  to  be  sued  by  fictitious 
name  only  when  plaintiff  is  igfnorant  of  his 
name,  and  although  individual  who  is 
served  under  such  fictitious  name  may  be 
subject  to  it  as  defendant  until  such  sub- 
stitution is  made,  the  rights  of  other  par- 
ties to  action  will  not  be  affected  by  such 
service  nor  by  his  appearance  in  the  suit. — 
Bachman  v.  Cathry,  113  Cal.  498,  602,  45 
Pac.  814. 

2.  Same— Practice  Act,  section  69,  pro- 
vided that  when  true  name  of  defendant 
was  discovered  the  pleading;  might  be 
amended,  but  the  pleading:  had  to  be 
amended  If  It  was  intended  that  judgment 
should  bind  persons  who  had  been  sued  by 
fictitious  names.  There  was  as  little  room 
for  question  that  such  was  proper  course  as 
there  would  be  in  case  where  plaintiff  dis- 
covers that  by  mistake  he  has  sued  defend- 
ant by  wrong  name. — McKinlay  v.  Tuttle, 
42  Cal.  570,  578. 

8.  Same— Same— Ife  conflict  with  section 
SS  of  that  act* — Practice  Act,  section  69, 
provided  that  when  plaintiff  was  ignorant 
of  name  of  defendant,  such  defendant  might 
be  designated  in  any  pleading;  or  proceeding: 
by  any  name;  and  when  his  true  name  was 
discovered,  pleading:  or  proceeding:  might  be 
amended  accordingly.  Section  89  of  that 
act  provided  that  complaint  should  con- 
tain names  of  parties  to  action,  plaintiff 
and  defendant.  These  was  no  conflict  be- 
tween these  two  sections.  Section  89  grave 
general  rule  and  section  69  provided  an  ex- 
ception to  it — RosencranU  v.  Rogers,  40 
Cal.  489.  491. 

4.  Action  against  corporation— Fictitious 
names  of  stockholders  Demurrer  Sled  wlth- 
9at  leave  by  stockholder. — In  an  action  to 
foreclose  a  mortgage  brought  against  a 
corporation  designated  by  its  true  name,  the 


true  names  of  the  stockholders  of  which 
were  alleged  to  be  unknown  and  such 
stockholders  were  designated  by  fictitious 
names  under  the  provisions  of  the  above 
section,  a  person  claiming  to  be  a  stock- 
holder who  was  not  named  as  a  defendant, 
and  who  was  not  served  with  the  summons 
filing  a  demurrer  without  leave,  the  demur- 
rer is  properly  stricken  from  the  files. — 
Mercantile  Trust  Co.  v.  Stockton  Terminal 
ft  K.  R.  Co.,  44  Cal.  App.  658,  186  Pac.  1049. 

5.  Amendment  of  complaint  —  In  general 
—Amendment  of  pleading. — Where  parties 
sued  by  fictitious  names  appear  and  an- 
swer by  their  true  names  and  there  is  n 
omission  to  amend  the  complaint  by  sub- 
stituting the  true  for  the  fictitious  names 
the  cause  will  not  be  reversed,  but  the 
Judgment  on  appeal  will  direct  the  lower 
court  to  amend  the  complaint  as  of  date 
prior  to  the  judgment  in  order  to  support 
the  judgment. — Blackburn  v.  Elk  River  R. 
Co.,  7  Cal.  App.  649,  654,  95  Pac.  668. 

See  pars.  9,  10,  this  note. 

As  to  amendments,  see,  ante,  {  478,  note 
Parts  III  and  XVII. 

a.  Same-— Is  no  waiver  of  cause  of  ac- 
tion.— Amendment  of  complaint  by  insert- 
ing defendant's  true  name,  when  ascer- 
tained, where  he  was  sued  by  fictitious 
name,  does  not  change  original  cause  of 
action. — Farrls  v.  Merritt,   63  Cal.  118,   119. 

7.  Answer— Is  no  waiver  of  amendment 
of  complaint,  when. — When  defendants  who 
are  sued  by  fictitious  names  are  served 
with  process  and  appear  and  answer  to 
complaint,  their  answer  is  not  waiver  of 
amendment  of  complaint  describing  de- 
fendants by  their  true  names. — McKinlay  v. 
Tuttle,  42  Cal.  570,  577,  578. 

8.  Complaint— Allegation  not  travers- 
able*— When  defendant  has  been  sued  by 
fictitious  name,  plaintiff's  allegation  in  his 
complaint  that  he  is  ignorant  of  name  of 
defendant  Is  not  traversable,  either  by  an- 
swer or  any  other  mode. — Irving  v.  Carpen- 
tier,  70  Cal.  23,  25,  11  Pac.  391. 

9.  Same— Effect  of  not  amending. — If  de- 
fendants sued  by  fictitious  names  are  served 
and  appear  and  answer  by  their  true  names, 
complaint  ought  to  be  amended  by  insert- 
ing their  true  names,  but  if  this  is  not  done, 
and  court  has  determined  specific  rights  in 
land  sought  to  be  condemned,  and  as  to  all 
lands  about  which  there  was  any  issue  pre- 
sented supreme  court  will  not  order  new 
trial  because  complaint  was  not  so  amended, 
but  will  direct  lower  court  to  amend  com- 
plaint, or  cause  same  to  be  amended  as  of 
date  prior  to  judgment  of  condemnation,  by 
directing  true  names  of  defendants  to  be 
Inserted  therein  as  parties  to  action. — Ala- 
meda Co.  v.  Crocker,  126  Cal.  101,  104,  105, 
107,  67  Pac.  766. 

See    par.    5,    this    note. 

10.     Same— Necessity   of  amending. — It   Is 

necessary  where  party  is  sued  by  fictitious 
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name,  to  amend  complaint  by  inserting:  real 
name  when  ascertained;  otherwise  no  Judg- 
ment can  be  taken  and  enforced  against 
him. — Farris  v.  Merritt,  68  Cal.  118,  119. 

A»  to  amendment,  see  par.  5,  this  note. 

11.  Same— Ought  to  show  who  are  sued, 
and  to  be  bound  by  judgment. — If  parties 
are  sued  by  fictitious  names  complaint 
ought  to  show  who  are  intended;  otherwise 
no  one  is  affected  by  judgment. — Ford  v. 
Doyle,  37  Cal.  846,  848;  People  v.  Herman, 
45  Cal.  689,  692. 

12.  If  defendants  are  sued  by  fictitious 
names  complaint  must  be  amended  by  in- 
serting their  true  names,  when  ascertained 
whether  before  or  after  service  of  process, 
so  as  to  allege  that  they  are  persons  to  be 
bound  by  judgment. — McKinlay  v.  Tuttle, 
42  Cal.  570,  577,  578;  Campbell  v.  Adams,  50 
Cal.  203,  206;  Baldwin  v.  Morgan,  50  Cal. 
585,  688;  Farris  v.  Merritt,  63  Cal.  118,  119. 

13.  Defendant—la  party  to  action  from 
Its  commencements — Where  party  is  sued 
by  fictitious  name  and  there  is  nothing  to 
show  that  plaintiff  knew  true  name  of  fic- 
titious defendant  sued,  such  defendant  is 
party  to  action  from  its  commencement, 
which  date  must  control  in  determining 
whether  action  is  barred  by  statute  of  limi- 
tations.— Hoffman  v.  Keeton,  132  Cal.  195, 
196,  64  Pac.  264. 

14.  Same— Motion  to  m^t  aside  service 
and  dismiss  action— May  be  granted,  when. 

— If  party  sued  by  fictitious  name  appears  in 
court  after  having  been  served  with  sum- 
mons, and,  though  not  named  as  defendant, 
moves  to  set  aside  such  service  and  dismiss 
action  as  against  him,  court  may  properly 
grant  such  motion,  where  complaint  con- 
tains no  averment  that  plaintiff  was  ignor- 
ant of  true  name  of  person  intended  to  be 
made  defendant,  and  whose-  true  name 
might  easily  be  ascertained  by  proper  in- 
quiry, and  where  plaintiff's  attorney  made 
no  offer,  in  response  to  motion,  to  insert 
true  name  in  complaint. — Rosencrantz  v. 
Rogers-  40  Cal.  489,  492. 

15.  When  party  has  been  sued  by  ficti- 
tious name,  and  complaint  contains  aver- 
ment required  by  this  section,  that  plaintiff 
is  ignorant  of  true  name  of  defendant,  such 
defendant  is  not  entitled  to  have  service  of 
summons  set  aside  and  action  dismissed 
upon  showing  that  plaintiff  could  have 
ascertained  his  true  name  by  examining 
record  of  deeds  of  county  in  which  land  em- 
braced in  action  is  situated. — Irving  v.  Car- 
pentier,  70  Cal.  28,  25,  11  Pac.  391. 

16.  Demand  for  change  of  place  of  trial 
—Right  to,  when. — If  one  defendant  in  ac- 
tion is  sued  by  his  true  name  and  two  other 
defendants  by  fictitious  names,  and  return 
of  summons  shows  service  upon  former 
only,  who  appears  and,  upon  motion,  de- 
mands change  of  place  of  trial,  upon  affi- 
davit that  all  of  three,  defendants  are  resi- 
dents of  another  county,  hit  demand  can 


not  be  defeated  by  subsequent  return  of 
alias  summons  which  states  that  one  of 
defendants  sued  by  fictitious  name  was 
served  by  his  true  name  and  that  he  is  resi- 
dent of  county  in  which  action  was 
brought;  nor  can  such  demand  be  defeated, 
in  absence  of  proper  amendment  to  com- 
plaint, to  effect  that  he  Is  resident  of  the 
county  in  which  action  was  brought,  and 
where  plaintiff  himself  does  not  make  any 
affidavit  on  such  motion,  and  no  showing  is 
made  by  him  or  on  his  behalf  that  such 
defendant  was  individual  intended  by  ficti- 
tious name  of  John  Doe. — Bachman  v. 
Cathry,  113  Cal.  498,  500,  501,  45  Pac  814. 


17.  Ignorance  of  true  name— Most  be 
genuine  and  not  feigned)  it  must  not  be 
wilful  ignorance  or  such  as  might  be  re- 
moved by  inquiry  or  resort  to  information 
easily  accessible. — Mercantile  Trust  Co.  v. 
Stockton  Terminal  &  E.  R.  Co..  44  Cal.  App, 
558,  186  Pac.  1049. 

See  also  par.  24,  this  note. 

18.  Judgment— In  accordance  with  prayer 
of  complaint. — Where  one  of  two  defend- 
ants is  sued  by  fictitious  name  of  John  Doe 
and  both  are  regularly  served  with  process 
and  fall  to  appear  and  default  of  each  la 
entered,  and  case  comes  on  regularly  to  bo 
heard,  and  plaintiff's  attorney  asks  and 
obtains  leave  of  court  to  insert  in  com- 
plaint true  name  of  defendant  sued  as  John 
Doe,  court  may  properly  give  judgment  In 
accordance  with  prayer  of  complaint.— 
Brock  v.  Martinovlch,  55  Cal.  616. 
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19.  Same— Will  be  binding  upon  pent 
served  nnder. — One  so  sued  and  served  must 
come  in  and  set  up  the  misnomer,  and  what- 
ever defense  he  may  have,  or  be  held  con- 
cluded by  the  judgment. — Brum  v.  Ivins, 
154  Cal.  20,  96  Pac.  876. 

As  to  valMty  of  Judgment,  see  par.   26, 

this  note. 

20.  Misnomer— Plea  In  abatement. — Ques- 
tion whether  defendants  have  been  sued 
by  proper  names  is  probably  nothing  more 
than  matter  in  abatement,  and  Is  analogous 
to  case  of  misnomer. — Welsh  v.  Kirkpat- 
rick, 30  Cal.  202,  206,  89  Am.  Dec.  85. 

21.  Misnomer  never  renders  judgment 
void. — Welsh  v.  Kirkpatrick,  30  Cal.  201. 
206,  89  Am.  Dec.  86. 

22/  Plea  in  abatement  was  formerly 
proper  way  In  which  to  raise  objection  oi 
misnomer. — Welsh  v.  Kirkpatrick,  30  Cal. 
202,  206,  89  Am.  Dec.  85. 

28.  No  foundation  For  an  action  arat— it 
a  fictitious  person. — In  action  to  annul  cer- 
tificate of  purchase  of  state  land  for  non- 
payment  of  purchase-money,  where  there) 
is  no  allegation  that  name  of  holder  is  un* 
known,  there  is  no  foundation  for  bringing? 
action  against  fictitious  person,  and  conse- 
quently no  authority  to  make  service  of 
summons  by  publication. — People  v.  Her 
man,  45  Cal.  689,  692. 


Tit.  VI,  Ch.  VIII.]      ERRORS   AND   DEFECTS — DISREGARDED   WHEN. 
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24.  PlalatllFs  ignorance  of  name  of  de- 
fendant—Mut  be   real  aad  not  feigned}   it 

must  be  wilful  ignorance  or  such  as  might 
be   removed   by   mere   inquiry  or  resort   to 
means    of    information    easily    accessible.— 
Rosencrantx  v.  Rogers,  40  Cal.  489,  491. 
See,  also,  par.  17,  this  note. 

25.  Proceedings  for  violation  of  Injunc- 
tion and  to  commit  party  for  contempt  for 
such  violation  are  sufficient,  where  it  was 
alleged  in  complaint  that  true  name  of  de- 
fendant in  action  was  unknown,  followed 
by  prayer  that,  when  discovered,  complaint 
might  be  amended  by  alleging  his  true 
name;  where  injunction  seems  to  have  fol- 
lowed complaint,  and  was  directed  to  de- 
fendant under  fictitious  name,  and  was  ac- 
tually served  upon  defendant;  where  he 
continued  to  do  things  which  he  was  by 
writ  of  injunction  enjoined  and  restrained 
from  doing;  where  in  affidavit  for  warrant 
of  attachment  defendant  was  described  as 
person  who  had  been  served  with  injunc- 
tion theretofore  issued;  and  where,  at  hear- 
ing, court  found  what  was  true  name  of 
defendant  and  so  stated  it  in  judgment. — 
Ex  parte  Ah  Men,  77  Cal.  198,  203,  11  Am. 
St.  Rep.  268,  19  Pac.  Rep.  380. 

26.  Validity  of  Judgment— Actual  service 
of  process, — Judgment  against  defendant 
who  has  been  sued  by  fictitious  name  is  not 
void  where  he  has  been  actually  served^ 
with  process. — Welsh  v.  Kirkpatrlck,  80  Cal. 
202,  206,  89  Am.  Dec.  85. 

See  pars.  18,  19,  this  note. 


27.  Same— Answering    by    true     i 

Where  party  is  sued  by  fictitious  name  and 
answers  by  his  true  name,  judgment 
against  him  is  not  void,  where  he  was 
served  with  summons,  though  complaint  is 
not  amended  by  inserting  his  true  name. 
Judgment,  therefore,  can  not  be  collaterally 
attacked. — Campbell  v.  Adams,  50  Cal.  203, 
205;  Baldwin  v.  Morgan,  50  Cal.  686,  588. 

28.  Judgment  against  company  by  its 
true  name  is  not  void,  though  it  was  sued 
by  its  wrong  name,  where  it  answered  by 
Its  right  name,  and  supreme  court,  in  con- 
firming judgment  below  and  amending 
cause,  will  direct  complaint  to  be  amended, 
as  of  date  anterior  to  judgment,  by  substi- 


tuting right  name  of  company  for  wrong 
name  by  which  it  was  sued.— Mahon  v.  San 
Rafael  T.  R.  Co.,  49  Cal.  269,  272. 

29.  Same— Attack  upon. — Where  defend- 
ant is  sued  by  fictitious  name  it  is  irregular 
to  enter  judgment  against  him  without 
amending  complaint  and  inserting  his  true 
name  as  defendant,  but  judgment  is  not 
void  and  will  not  be  reversed  for  such  ir- 
regularity. It  can  not,  therefore,  be  at- 
tacked collaterally. — Welsh  v.  Kirkpatrlck, 
30  Cal.  202,  206.  89  Am.  Dec.  85;  Campbell 
v.  Adams,  60  Cal.  203.  205;  Baldwin  v.  Mor- 
gan, 50  Cal.  585,  589. 

80.     Same— By    default    against    company. 

— If  there  is  complaint  against  company  by 
its  company  name,  judgment  by  default 
against  such  company  will  not  be  held  ab- 
solutely void  unless  there  is  entire  absence 
of  any  statement  showing  existence  of  con- 
ditions named  in  Practice  Act,  section  556. 
— Welsh  v.  Kirkpatrlck,  30  Cal.  202,  203,  205, 
89  Am.  Dec.  85. 

SI.  Same— Variance. — On  appeal  from  or- 
der refusing  to  stay  execution  of  judgment 
in  ejectment,  where  there  is  no  dispute  as 
to  the  "man"  who  appeared  as  defendant, 
whether  his  name  was  "Rinaldo"  with  or 
without  "Swartsenberger,"  and  it  is  clear 
that  he  was  tenant  of  one  of  moving  par- 
ties in  court  below,  there  can  be  no  ad- 
vantage taken  of  misnomer.  This  is  not 
case  of  suit  against  defendant  by  fictitious 
name. — McCreery  v.  Everding,  54  Cal.  168. 
169. 

32.  Averment  in  complaint  that  "John 
Doe"  ousted  plaintiffs  from  possession  of 
premises,  will  not  support  judgment  that 
plaintiffs  recover  possession  from  "Castro." 
Recovery  must  be  according  to  allegations 
of  complaint. — McKInlay  v.  Tuttle,  42  Cal. 
570,  678. 

33.  Will  be  reversed,  when. — A  judgment 
against  a  person  whose  name  is  not  men- 
tioned In  the  complaint  must,  upon  appeal 
therefrom,  be  reversed  as  to  such  person. 
Hence,  If  person  is  sued  by  fictitious  name, 
and  complaint  is  not  amended  by  inserting 
his  true  name,  judgment  will  be  reversed 
on  appeal. — City  and  County  of  San  Fran- 
cisco v.  Burr,  4  Cal.  Unrep.  634,  36  Par.  771. 


§475.  NO  ERROR  OR  DEFECT  TO  BE  REGARDED  UNLESS  IT  AF- 
FECTS SUBSTANTIAL  RIGHTS.  The  court  must,  in  every  stage  of  an 
action,  disregard  any  error,  improper  ruling,  instruction,  or  defect,  in  the 
pleadings  or  proceedings  which,  in  the  opinion  of  said  court,  does  not  affect  the 
substantial  rights  of  the  parties.  No  judgment,  decision,  or  decree  shall  be 
reversed  or  affected  by  reason  of  any  error,  ruling,  instruction,  or  defect,  unless 
it  shall  appear  from  the  record  that  such  error,  ruling,  instruction,  or  defect 
was  prejudicial,  and  also  that  by  reason  of  such  error,  ruling,  instruction,  or 
defect,  the  said  party  complaining  or  appealing  sustained  and  suffered  sub- 
stantial injury,  and  that  a  different  result  would  have  been  probable  if  such 
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error,  ruling,  instruction,  or  defect  had  not  occurred  or  existed.    There  shall  be 
no  presumption  that  error  is  prejudicial,  or  that  injury  was  done  if  error  is 

shown. 

History:  Enacted  March  11,  1872,  re-enactment  of  8  71  of  Practice 
Act;  amendment  approved  February  26,  1897,  Stats,  and  Amdts. 
1897,  p.  44. 


WHAT  ERRORS  OR  DEFECTS  RE- 
GARDED. 
I.  In  General,  1-31. 
II.  Error,  When  Cured,  32-58. 

III.  Error  Does  Not  Affect  Substantial 

Rights,  When,  59-94. 

IV.  Waiver  of  Defects,  Errors,  and  Objec- 

tions, 95-124. 

V.  What  Errors  or  Irregularities  Will 
Be  Disregarded,  125-168. 

VI.  What  Is  Ground  for  Reversal,  169- 
185. 

VII.  What  Is  Not  Ground  fob  Reversal. 
186-271. 

L  In  General.  ' 

1-  3.  As   to    construction    of   section — In 
general. 

4.  Same — Defects  and  irregularities  in 

pleadings  are  included. 

5.  Same — Mandatory  provisions. 

6.  Same — Not  applicable  where  there  is 

no  contract. 

7.  Same — Practice  Act,  section  71  ap- 

plies to  words  of  description. 

8.  Same — Valid  bequest  of  money  by 

will. 

9.  Amendment — Substitution  for  plain- 

tiff's  name — Discretion  of  court. 


10.  Application  of  rule — In  general. 

11.  Same — Although  the  statement  of  a 

cause  of  action  may  not  be  clear. 

12- 14.  Burden  of  proof  of  error — In  gen- 
eral. 

15.  Constitutionality  questioned. 

16.  Same — Beatty,  C.  J.,  dissented. 

17.  Demand  for  trial  de  novo. 

18.  Injury  by   falling   from   train — No 

variance,  when. 

19.  Objections  to  complaint — What  open 

to  inquiry. 

20.  Review  on  appeal  —  Immaterial  in* 

jury. 

21.  What  is  error — Admitting  portions 

of  superseded  answer. 

22.  Same — General  allegations  of  com- 

pliance. 

23.  Same — Rendering  final  judgment  on 

defendant's     demurrer  —  Where 
complaint  is  defective. 

24.  What  is  not  error — Omission  in  mak- 

ing order  sustaining  demurrer. 

25.  Same — Refusal  to  allow  subsequent 

facts  to  be  pleaded. 
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26.  What  will  not  be  considered  on  ap- 

peal— Correction    of    clerk's    mis- 
takes. 

27.  Same — Different  theory  for  trial  of 

cause. 

28.  Same — Findings   where   evidence   is 

conflicting. 

29,30.  Same  —  Insufficiency   of   allegations 
of  complaint,  when. 

31.  Same — Objection  that  judgment  is 
wrong,  when. 

IL  Error,  When  Cured. 

82.  Absence  of  pleading — Not  supplied 
by  evidence,  when. 

38,  Defective  alternative  writ  of  man- 
date. 

34.  Defective  averments  in  complaint- 

May  be  supplied  by  answer. 

35.  Same — Complaint   stating  no   earns 

of  action. 

36.  Same — Express  denials. 

87.  Same  —  Notwithstanding  erroneous 
overruling  of  demurrer. 

38.  Same — Omission  of  material  facts. 

39.  Same  —  Same  —  Setting  aside    defi- 

ciency judgment. 

40.  Defects  in  complaint — May  be  cured 

by  verdict. 

41.  Same — Default. 

42.  Same — Doctrine  has  no  application, 
when. 

43.  Same — Same — Absence   of   material 
allegation. 

44.  Same — Expression    "cured   by    ver- 
dict, ' '  signifies  what. 

45.  Same — General  rule. 

46.  Same  —  Intendments  in  support  of 

judgment. 

47.  Same — Matters    admissible   by   way 
of  amendment. 

48.  Same — Presentment  of  issue. 


49.  Same — Error   in   refusing   to   allow 

amendment. 

50.  Error  in   striking  amended   answer 

from  file. 

51.  Immaterial  evidence. 

52.  Inserting  costs  in  decree — Before  as- 

certainment. 

53.  Omission  of  facts — Is  cured  by  their 

statement  in  other  pleadings. 

54.  Same — Averments '  in    pleadings    of 

opposite  party. 

55.  Same — Case  of  "express  aider." 
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56.  Overruling  special  demurrer — For  un- 

certainty. 

57.  Variance— Cured  by  finding. 

58.  Same— Cured  by  judgment. 

m.  Error  Does  Not  Ajtkct  Substantial 
Eights,  When. 

59.  Allowance  of  amended  complaint— 

On  reopening  of  cause. 

60.  Ambiguity — Demurrer  for. 

61.  Amendment  of  complaint — Not  actu- 

ally   made    until   after   entry    of 
judgment. 

62.  Same — To  conform  to  proofs. 

63.  Answer  defective — Failure  to  specifi- 

cally aver  rejection. 

64.  Defective  averment  of  complaint —      106, 

As  to  services. 

65.  Denial  of  motion,  when.  108, 

66.  Error — Affecting  immaterial  or  col- 

lateral matters. 

67.  Same — In   overruling   demurrer   for 

misjoinder. 

68.  Same  —  In    striking    out    part    of 

answer. 

69.  Same — In  sustaining  demurrer. 

70,71.  Errors  and  improper  rulings  disre- 
garded, when. 

72-  74.  Same — Error  without  prejudice. 

75.  Failure    to    amend  —  Where    defen- 

dants obtrude  themselves  into  ac- 
tion. 

76.  Failure  to  find  upon  affirmative  de- 

fense— Is   non-prejudicial,   when. 

77.  Failure  to  give  notice  of  motion. 

78.  Failure  to  serve  notice  of  appeal. 
79-  87.  Harmless  error — In  general. 

88.  Misnomer    of    party    defendant — In 

general. 

89.  Overruling  of  a  corporation  debtor's 

demurrer  —  Does     not    prejudice, 
when. 

90.  Befusal  of  amendment — Making  spe- 

cial traverse. 

91.  Befusal    to    permit    answer    to    be 

amended — To  conform  to  proofs. 

92.  Same — Refusal   to    require   plaintiff 

to  make   complaint  more  definite 
and  certain. 

93.  Sustaining    objection    to    questions 

asked  of  witness — Not  prejudicial 
error,  when. 

94.  Use  of  singular  number— Instead  of 

plural  of  word  "defendant." 

IV.  Waiver  of  Detects,  Errors,  and  Objeo-     V. 
tions. 

95.  Effect  of  waiving  demurrer  to  com- 

plaint. 

96.  Error  —  In   overruling  demurrer  to 

separate  defense  in  answer. 
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97.  Same — Will  not  be  presumed — Where 

plaintiff  can  not  file  a  sufficient 
bill. 

98.  Plaintiff's  right  to  waive  claim  for 

damages. 

99.  Presence  in  court — Waives  notice. 

100.  Unfairness  of  withholding  objections. 

101.  Waiver  —  By     appearance  —  Asking 

that  rights  be  adjudicated 

102.  Same — Same  —  Failure    to    preserve 

special  appearance. 

103.  Same  —  Same  —  Of  immaterial  mis- 

nomer in  foreclosure  suit. 

104.  Same  —  Of  departure,  by  going  to 

trial. 

105.  Same  — Of  objections,  by  pleading 

over. 
107. 

109. 

110. 

111. 


Same— Same — Error  in  striking  out 
portions  of  complaint. 

Same — Same  —  Error  in  sustaining 
demurrer  to  complaint. 

Same —  Same  —  Error  in  sustaining 
motion  or  demurrer  to  complaint. 

Same — Same — New  cause  of  action 
stated  by  third  amended  com- 
plaint. 

112.  Same — Same  —  Objection  that  com- 
plaint does  not  state  facts  suffi- 
cient to  constitute  cause  of  action. 

113.  Same — Same — Questions  as  to  aban- 
doned answer. 

114.  Same — Same  — Waiver  by  pleading 
*  same  defense  anew. 

115.  Same — Same — Waiver  of  defects  in 
cross-complaint. 

116.  Same — Of  objections  not  taken  be- 
low—  Control  of  proceedings  by 
judge  taking  another's  place. 

117.  Same — Same — Defect  of  parties. 

118.  Same  —  Same  —  Objections  which 
should  have  been  made  at  or  be- 
fore trial. 

119.  Same — Same — Order  overruling  mo- 
tion to  set  aside  judgment. 

120.  Same  —  Same  —  Objections  to  com- 
plaint which  relate  to  manner  in 
which  facts  are  stated. 

121.  Same  —  Same  —  Objections  to  suffi- 
ciency of  complaint,  where  findings 
are  full. 

122.  Same — Same — Want  of  verification 
of  complaint. 

123.  Same — Same — Want  of  verification 
of  pleading — Motion  to  strike. 

124.  Waiver  of  objections  to  complaint — 
By  general  demurrer. 

What  Errors  or  Irregularities  Will  Be 
Disregarded. 

125.  Absurd  and  inconsistent  allegations 
— In  complaint. 

126.  Action  of  court  — Not  aggrieving 
party. 
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127.  Clerical  mistake — In  finding  of  only 

a  probative  faet. 

128.  Court's  equitable  control  of  rules  of 

procedure. 

129.  Defective  allegation — As  to  amount 

of  damages  sustained  by  plaintiff. 

130.  Determination   by  court  —  That   its 

findings  have  been  altered. 

131.  Error — In  refusing  to  strike  out  por- 

tions of  eomplaint. 

132.  Same— Of  court  with  respect  to  its 

terms. 

133.  Errors  or  defects — Not  affecting  sub- 

stantial rights. 

134.  Same — Same  —  Complaint    defective 

in  form. 

135.  Same — Same — Defective  designation 

of  different  cause  of  action. 

136.  Same — Same  —  Defective  finding  in 

action  for  wrongful  Jevy. 

137.  Same — Errors  which  are  immaterial 

— In  general. 

138.  Same — Same — Which  do  not  mislead 

opposite  party. 

139.  Finding  as   to  allegations   of  com- 

plaint. 

140.  Same — Erroneous — Harmless,    when. 

141.  Same — That  amendment  was  made-~ 

Though  in  fact  not  made,  where 
court  did  make  order. 

142.  Harmless  error  —  Or  error  without 

prejudice. 

143.  Same — Admission  of  immaterial  evi- 

dence. 

144.  Same — Mistake  in  copy  of  summons. 

145.  Immaterial    variances — Construction 

of  section. 

146.  Injury  to  cause — From  asking  leave, 

in  presence  of  jury,  to  amend. 

147.  Irregular  practice — In  filing  motion 

to  strike  out  pleading. 

1 48, 149.  Invited  error — In  general. 

150.  Judgment   without    findings — Where 

they  were  not  waived. 

151.  Misnomer  —  In  entitling  name  of 

court  in  complaint. 

152.  Same — Or    misdescription    of    paper 

filed  as  guardian's  "account.' ' 

153.  Mistake — Amendable   as   matter   of 

course. 

154.  Same — In  Christian  name. 

155.  Same  —  In    complaint,    if   it   shows 

cause  of  action. 

156.  Same — Non-prejudicial  error  in  de- 

cree. 

157.  Same — Objection  that  causes  of  ac- 

tion are  improperly  united. 

158.  Same — Omission  of  separate  finding 

as  to  co-defendant  not  appealing. 

159.  Same — Orders  striking  out  parts  of 

answer. 
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160.  Same  —  Overruling  of  demurrer!  — 
Motion  for  change  of  venue. 

161.  Same  —  Plaintiff's  error  in  stating 
agreement. 

162.  Same — Refusal  of  court  to  transfer 
cause  from  one  department  to  an- 
other. 

163.  Same — Slight  inconsistency  between 
findings  and  theory  of  complaint. 

164.  Same — Sufficiency  of  denial  of  alle- 
gations of  complaint  to  raise  issue 
— Claim  against  estate. 

165.  Same  —  Sustaining  demurrer  to  an 
original  complaint — Where  plain- 
tiffs amend  by  making  two  counts 
instead  of  one. 

166.  Technical  error — Unaccompanied  by 

injury. 

167.  What  of  direct  and  positive  allega- 
tion in  complaint — Vacating  deed* 

168.  What  must  appear — To  justify  re- 
versal for  overruling  of  demurrer 
for  uncertainty  in  complaint. 

VL  What  Is  Ground  fob  Reversal. 

169.  Allegations  of  complaint  not  sus- 
tained by  proof. 

170.  Denial  of  leave  to  verify  answer — 
Pending  motion  to  strike  it  out. 

171.  Same — Where  error  in  filing  answer 
was  result  of  excusable  mistake. 

172.  Finding  —  Not  sustained  by  evi- 
dence. 

173.  Fraudulent  satisfaction  of  judgment 
— Vacated  on  motion. 

174.  Judgment  —  Against  defendant  — 
After  demurrer  to  complaint  has 
been  improperly  overruled. 

175.  Same  —  By  default — No  proof,  im 
record,  of  service  of  summons. 

176.  Modification  of  judgment — For  cir- 
cuitous description  of  property. 

177.  Partition  of  placer  mine — Prejudi- 
cial error. 

178.  Verdict  void  for  uncertainty  —  In 
general. 

179- 185.  When    reversal    necessary — In    gen- 
eral. 


VII.  What  Is  Not  Ground  for  Reversal. 

186.  Change  of  judges  during  proceed- 
ings. 

187.  Complaint  —  Abstractly  and  techni- 
cally defective  —  Helped  out  by 
answer. 

188.  Same — Defective  statement  of  essen- 
tial facts. 

189.  Same — Filing  of  amended  complaint 
upon  terms. 

190.  Same — Fatally  defective — Erroneous 
ruling  of  trial  court. 

191.  Same — No  objection  made  to  suffi- 
ciency. 
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192.  Same  —  Uncertainty   of,   where   de- 
fendant was  not  misled. 

103, 194.  Demurrer — Baling  on. 

195.  Erroneous  admission   of   evidence— 

Which  does  not  affect  substantial 
rights. 

196.  Erroneous  exclusion  or  rejection  of 

evidence  —  Not  prejudicing  sub- 
stantial rights. 

197.  Same — Exclusion  of  deposition. 

198.  Same — Reopening  case  for  additional 

evidence. 

199.  Same — Testimony  as  to  services  on 

quantum  meruit. 

200.  Erroneous    or    unimportant    rulings 

upon  evidence — Which  do  not  ap- 
pear from  record  to  have  mate- 
rially injured  appellant. 

Error — In  striking  out,  or  in  refus- 
ing to  strike  out — Allegations  in 
complaint,  or  denials  in  answer. 

Same — Same —  Evidence  —  Is  no 
ground  for  reversal  of  judgment, 
when. 

Same — Without  prejudice. 
Same  —  Same  —  Admission    of    evi- 
dence. 

Same — Same — Failure  to  rule  upon 
demurrer. 

Same — Same — In  striking  out  part 
of  answer  denying  corporate  exis- 
tence. 

Same — Same — Overruling  of  demur- 
rer on  ground  of  ambiguity. 

Same  —  Not  affecting  substantial 
rights  of  parties — In  general. 

Same — Improper  overruling  of  de- 
murrer to  complaint  for  uncer- 
tainty or  ambiguity. 

Same — Failure  to  include  inoperative 
clause  in  judgment. 

Same — Overruling  demurrer  to  de- 
fective answer,  if  enough  facts 
are  stated  to  constitute  a  cause  of 
action. 

213.  Failure  —  Of  answer  to  aver  facto 
showing  defendant's  rights  — 
Where  court  finds  him  entitled  to 
judgment  upon  agreed  statement. 

214.  Same  —  Of  cross-complaint  to  aver 
non-payment  of  notice. 

215.  Same  —  Same  —  Failure  to  enter 
amendment  of  record. 

216.  Same — To  strike  out  redundant  and 
irrelevant  matter. 

217.  Harmless  error — In  general. 

218.  Same — As  to  dates. 

219.  Same — In  giving  instructions. 

220.  Same — Order  in  which  motions  are 
overruled. 

221.  Same — Ruling  as  to  joinder  of  par- 
ties. 


201. 

202. 

203. 
204. 

205. 

206. 

207. 

208,  209. 

210. 

211. 
212. 


222.  Immaterial  error — As  to  apportion- 

ment of  costs. 

223.  Immaterial  variance — In  general. 

224.  Same — As  to  terms  of  contract. 

225.  Same — Action  against  principles  and 

sureties  on  bond. 

226.  Same — Between   answer   and    parol 

proof — Waiver. 

227.  Same  —  Complaint    against    stock- 

holder. 

228.  Same — Conversion  of  piano. 

229.  Same  —  Foreclosure    of    mechanics' 

lien. 

230.  Same — Not  misleading. 

231.  Same — Technical  variance. 

232.  Same — When  not  prejudicial. 

233.  Same  —  Where    no    objection    was 

made. 

234.  Indefiniteness     of     finding  —  Not 

ground  for  reversal,  when. 

235.  Irregularity — In  withdrawing  cause 

from  jury.  * 

236.  Judgment — After  demurrer  is  over- 

ruled, when. 

237.  Same — By  default — In  excess  of  that 

specified  in  summons. 

238.  Same — Not  in  alternative,  for  recov- 

ery of  personal  property. 

239.  Limiting  reading  of  depositions — In 

will  contest. 

240.  Matters  of  discretion— In  general. 

241-243.  Mere  technical  errors  of  law  —  In 
general. 

244.  Same — Defective  statement,  in  sum- 

mons, of  cause  of  action. 

245.  Misjoinder  of  causes  of  action — In 

general. 

246.  Same — Overruling  demurrer  for. 

247.  Mistake  capable  of  correction  —  In 

general. 

248.  Modifying  verdict — By  reducing  it. 

249.  Motion  for  new  trial — By  all  defen- 

dants— Where  some  were  not  af- 
fected. 

Objection — In    nature   of    demurrer 
to  answer. 


Omission    of    more    specific    conclu- 
sions— Effect  of. 
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250. 
251. 

252.  Order  granting  new  trial — Will  not 

be  reversed  on  ground  of  "sur- 
prise," when. 

253.  Pleading   not    radically    defective — 

Though  faulty. 

254.  Refusal  to  allow  defendant  to  file 

amended  answer,  when. 

255.  Same  —  Where    both   parties    intro- 

duced evidence. 

256.  Same  —  Where  no  exception  was 

taken. 

257.  Several  plea   of   statute  of   limita- 

tions— In  general. 
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258-  261.  Substantial  injury  not  appearing — 
In  general. 

262.  Suit  brought  in  name  of  real  party 

in  interest — Instead  of  the  people. 

263.  Suit   on   lost    note  —  Furnishing   of 

necessary  bond — Costs. 

264.  Uncertainty  of  description  of  prop- 

erty— In  judgment. 

265.  What  of  finding — In  general. 

266.  Same — As  to  plea  of  statute  of  limi- 

tations. 

267.  Same  —  Language  of  finding  should 

not  be  strained. 

268.  Same — Subsequent .  filing  of  omitted 

finding. 

269.  Same — When  not  prejudiced. 

270.  Where  amended  decree  is  what  orig- 

inal should  have  been. 

271.  Where    same    judgment    would    be 

rendered  on  new  trial. 

L     IN   GENERAL. 

1.  A*  to  construction  of  section— In  gen- 
eral.— This  section  directs  court  to  disre- 
gard any  error  or  defect  in  pleadings  and 
proceedings  which  does  not  affect  substan- 
tial rights  of  parties,  and  it  forbids  reversal 
of  judgment  by  reason  of  such  error. — 
Stockton  C.  H.  &  A.  W.  v.  Glens  Falls  Ins. 
Co.,   121  Cal.  167,  172,  53  Pac.  565. 

2.  It  is  the  duty  of  the  court  to  examine 
the  entire  record  to  determine  whether 
prejudicial  error  has  been  committed.  The 
defendant's  verified  answer  is  a  part  of  the 
record  and  may  be  considered. — Marshall  v. 
Wentz,  28  Cal.  App.  640,  153  Pac.  244. 

3.  The  recent  amendment  to  section   4% 
>f  article  VI   of  the   constitution,   whereby 
ippellate  courts,  in  civil  cases,. are  author- 
zed,  for  certain  indicated  purposes,  to  ex- 
imine  "the  entire  cause,  including  the  evi- 
dence,"   etc.,     does     not     contemplate     the 
review  of  the  evidence  with  a  view  to  deter- 
mining where  the  preponderance  lies.     The 
irue   construction  of  the  amendment  is,  so 
/ar  as  appellate  courts  are  concerned,  that 
;he  evidence  may  be  reviewed  or  examined, 

not  for  the  purpose  of  determining  the  evi- 
dentiary value  of  the  testimony  or  where 
tbe  preponderance  of  the  evidence  lies,  but 
only  for  the  purpose  of  determining  whether 
the  court  may  be  required  to  hold  that  from 
any  error  in  the  misdirection  of  the  jury, 
or  in  the  admission  or  exclusion  of  evidence, 
or  as  to  any  matter  of  pleading  or  proce- 
dure, a  miscarriage  of  justice  has  resulted. 
— Snyder  v.  Miller,  29  Cal.  App.  497,  167  Pac. 
22. 

4.  Same— Defects  and  Irregularities  In 
pleadlnjrs— Are  Included  within  the  provi- 
sions of  this  section.— Wells  Fargo  &  Co. 
v.  McCarthy,  5  Cal.  App.  301,  813,  90  Pac. 
203. 


S.     Same  —  Mandatory  provision*.  —  This 
lection    as    well    as    section    426,    ante,    Is 


equally    mandatory    and    imperative.  —  Ex 
parte  Fil  Kl,  79  Cal.  584,  686,  21  Pac.  974. 

6.  Same— Not  applicable  where  there  b 
no  contract. — General  averment  of  perform- 
ance is  allowed  in  pleading  performance  of 
conditions  precedent  in  contract,  but  where 
there  is  no  contract  this  section  is  not  ap- 
plicable for  correction  of  any  defect  or 
error. — Spring  Valley  W.  W.  v.  City,  etc. 
San  Francisco,  82  Cal.  286,  336,  IS  Am.  St 
Rep.  116,  6  L.  R.  A.  756,  22  Pac.  910,  1046. 

T.  Same— Practice  Act,  section  71  ap- 
pllea  to  words  of  description  in  pleading  ai 
well  as  errors  in  other  respects. — Peters  t. 
Fobs,  20  Cal.  586,  691. 

8.  Same— Valid  bequest  of  money  »7 
will. — This  section  suffers  judgment,  deci- 
sion, or  decree  to  be  reviewed,  modified,  or 
reversed  only  when  complainant  or  appeal- 
ing party  has  sustained  or  suffered  injury 
by  it;  and  this  rule  applies  where  complain- 
ant an|  contestant  are  heirs  of  deceased, 
and  they  are  not  parties  injured,  where 
valid  bequest  of  moneys  was  made  under 
will,  no  matter  what  form,  under  interpre- 
tation of  court,  was  given  to  that  bequest 
— Estate  of  Toung,  123  Cal.  337.  346.  55  Pac, 
1011. 

9.  Amendment — Substitution  of  plaintiff's 
name— Discretion  of  conrt. — There  is  no  dis- 
cretion on  the  part  of  the  trial  court  in 
permitting  the  plaintiff  to  file  an  amend- 
ment to  her  complaint  substituting;  for  the 
name  "Mary  Neff"  as  the  plaintiff  in  tbe 
title  of  the  original  complaint  that  of  Mary 
Martin,  which  was  her  true  name. — Martin 
v.  Jones,  44  Cal.  App.  299,  186  Pac.  410.  fol- 
lowing McDonald  v.  Sweet,  76  CaL  257,  11 
Pac.  324. 

10.  Application  of  role— In  ajeneral. — The 

rule  declared  by  this  section  has  been  ap- 
plied to  defects  in  pleadings,  to  Instruc- 
tions, decisions,  judgments,  in  fact  to  prac- 
tically every  phase  of  the  proceedings  in  a 
case.  Where  a  party  has  suffered  no  preju- 
dice or  substantial  Injury  by  a  rule,  the 
case  should  not  be  sent  back  simply  to 
have  that  ruling  corrected  where  the  result 
will  not  be  changed  and  no  substantial 
benefit  will  result  to  either  party. — Pettit 
v.  Forsyth,  15  Cal.  App.  159,  113  Pac.  892. 

11.  Same— Although  the  statement  of  a 
cause   of  action   may   not   be   aa   clear  and 

satisfactory  as  might  be,  the  court  would 
not  be  justified  in  reversing  on  that  ground 
when  it  does  not  appear  that  defendant's 
rights  have  been  prejudiced. — Bedolla  ▼■ 
Williams,  15  Cal.  App.  742,  115  Pac.  747. 

12.  Burden  of  proof  of  error— In  general- 
— A  judgment  or  order  will  not  be  reversed 
unless  error  is  shown,  and  the  burden  I* 
upon  the  appellant  to  show  the  error.— 
Kellogg  v.  Kellogg,  170  Cal.  84,  148  Pac  BIS 

13.  It  is  incumbent  upon  the  party  ap- 
pealing to  show,  not  only  abstract  error, 
but  error  prejudicial  to  him  upon  the  facts 
in    evidence,    and   to   avail    himself   of  Uo 
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point  that  an  instruction  was  erroneous, 
he  must  bring  before  the  court  sufficient 
evidence  to  show  that,  upon  a  proper  in- 
struction, there  might  have  been  a  finding 
in  his  favor.  If  he  does  less  than  this  he 
presents  for  consideration  a  mere  question 
of  abstract  error. — Mintzer  v.  Richmond,  27 
Cal.  App.  566,  150  Pac.  799. 

14.  It  devolves  upon  an  appellant  to 
affirmatively  show  prejudicial  error. — Val- 
encia v.  Milliken,  31  Cal.  App.  533,  160  Pac. 
1086. 

15.  Constitutionality  questioned. — Unless 
some  other  restricted  meaning:  can  be  given 
to  this  section  it  is  plainly  unconstitutional 
and  void.  The  "substantial  injury"  and 
"different  result"  mentioned  must  have 
reference  to  final  judgment.  Ordinarily  we 
can  not  ascertain  or  determine  "from  the 
record"  whether  appellant  has  suffered  sub- 
stantial injury,  or  whether  different  final 
result  would  have  been  reached,  had  not 
some  particular  error  been  committed.  If 
court  were  erroneously  to  refuse  to  receive 
any  evidence  for  party,  and  should  arbi- 
trarily determine  alf  issues  against  him, 
this  court  could  not  determine  from  record 
whether  he  would  have  fared  better  if  evi- 
dence had  been  admitted.  So  if,  in  ordinary, 
action  at  law,  court  were  to  erroneously 
deny  jury  trial,  record  could  not  disclose 
that  different  result  would  have  been  prob- 
able if  error  had  not  been  committed,  al- 
though it  would  plainly  enough  show  that 
party  had  been  denied  trial  according  to 
law  of  land.  Person  against  whom  such 
ruling  has  been  made,  and  who  has  lost  his 
cause,  has  been  deprived  of  life,  liberty,  or 
property  without  due  process  of  law.  And 
this  amendment,  If  valid,  would  prevent  re- 
versal of  cause  upon  that  ground.  That  it 
might  result  in  preventing  appellate  courts 
from  enforcing  fundamental  right  to  jury 
trial  is  not  really  of  greater  moment,  per- 
haps not  so  much,  as  fact  that  it  may  pre- 
vent this  court  from  enforcing  uniformity 
in  administration  of  law.  Under  this  rule 
any  and  all  trial  courts  may  refuse  to  be 
governed  by  law  of  procedure  and  evidence 
solemnly  enacted  by  legislature,  and,  un- 
less we  can  determine  from  record  both 
that  party  complaining  has  suffered  sub- 
stantial injury  and  that  different  result 
would  have  been  probable  if  law  of  pro- 
cedure had  been  followed,  there  could  be 
no  reversal. — San  Jose  R.  Co.  v.  San  Jose 
L.  &  W.  Co.,  126  Cal.  322,  325,  326,  58  Pac. 
824. 

16.  Same— Beatty,  C.  J.,  dissented  from 
order  denying  rehearing  in  Taggart  v. 
Bosch.  5  Cal.  Unrep.  690,  48  Pac.  1092.  49 
Pac.  352.  353.  One  of  grounds  upon  which 
he  dissented  was  that  decision  rests  upon 
ground  that  injury  is  presumed  when  error 
is  shown.  Petition  for  rehearing  made 
point  that  this  was  contrary  to  recent 
amendment  of  this  section,  and  question  of 
constitutionality  and  proper  application  of 


that  amendment  was  thus  presented  for  de- 
cision. Learned  chief  justice  did  not  think 
that  judgment  of  superior  court  should  be 
reversed  without  determination  of  question 
by  whole  court. 

IT.  Demand  for  trial  de  novo* — In  action 
to  establish  validity  of  bonds  as  against 
irrigation  district,  and  all  persons  inter- 
ested in  district,  where  defendant,  upon  be- 
ing served  with  amended  petition,  again 
demurs,  and  his  demurrer  being  overruled, 
he  again  answers  specifically,  denying 
everything  alleged  in  petition  and  setting 
up  several  matters  of  defense,  his  demand 
that  whole  case  be  tried  de  novo,  disregard- 
ing all  evidence  that  had  been  taken,  is 
properly  refused,  where  evidence  already 
taken  may  properly  be  considered,  and 
where  parties  are  allowed  to  introduce  evi- 
dence as  to  new  matter  embraced  in 
amended  pleadings. — Board  of  Directors  v. 
Tregea,    88   Cal.    334,    345,    26    Pac.    237. 

18.  Injury  by  falling  from  train— No  va- 
riance, when. — In  an  action  for  personal  in- 
juries to  a  passenger  on  a  railroad  train, 
a  variance  is  not  created,  when  the  com- 
plaint alleged  that  plaintiff  was  thrown 
from  the  train  and  the  evidence  showed 
that  she  fell  from  the  train  in  consequence 
of  its  starting  before  she  had  time  to 
alight. — Fitzgerald  v.  Southern  Pacific  Co., 
36  Cal.  App.  660,  173  Pac.  91. 

19.  Objections  to  complaint— What  open 
to  inquiry. — On  trial  no  objection  to  com- 
plaint is  open  to  inquiry  except  want  of 
jurisdiction,  or  that  it  does  not  state  facts 
sufficient  to  constitute  cause  of  action. — 
Bachus  v.  City  of  Los  Angeles,  130  Cal.  492, 
496,   80   Am.    St.   Rep.   147,    62   Pac.    829. 

20.  Review  on  appeal— Immaterial  in- 
jury.— Erroneous  disallowance  of  challenge 
for  bias  not  reviewed  on  appeal  unless 
prejudice  or  injury  is  shown. — Melone  v. 
Sierra  R.  Co.,  151  Cal.  113,  114,  91  Pac.  522. 
See  People  v.  Gate  wood,  20  Cal.  149;  Peo- 
ple v.  Gaunt,  23  Cal.  157;  People  v.  Well, 
40  Cal.  268;  People  v.  McGungill.  41  Cal.  429. 

21.  What  la  error— Admitting  portion*  of 
superseded  answer.  —  Where  defendant's 
original  answer  has  been  superseded  by 
amended  pleading  It  is  error,  over  defend- 
ant's objection,  to  admit  portions  of  orig- 
inal answer  containing  admissions. — Miles 
v.  Woodward,  115  Cal.  308,  316.  46  Pac.  1076. 

22.  Same— General  allegation*  of  compli- 
ance.— In  a  suit  by  water  company  against 
a  city,  averment  that  plaintiff  ever  since 
passage  of  specified  act  has  complied  in 
every  respect  with  all  requirements  thereof 
is  insufficient  to  show  that  it  furnished,  on 
specified  subsequent  date,  or  at  any  other 
time,  statement  required  by  designated  sec- 
tion of  such  act.  General  allegation  of 
compliance  is  manifestly  insufficient.  There 
is  no  rule  of  pleading  which  permits  or  jus- 
tifies it. — Spring  Valley  W.  W.  v.  City,  etc.. 
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San  Francisco,  82  Cal.  286,  336,  16  Am.  St. 
Rep.   116,  6  L.  R.  A.  756,  22  Pac.  910,   1046. 

28.  Same— Rendering  final  Judgment  on 
defendant's  demurrer— Where  complaint  to 
defective. — Where  plaintiff's  complaint  is 
defective  it  is  error  to  render  final  Judg- 
ment on  defendant's  demurrer.  Judgment 
should  be  one  sustaining*  demurrer,  with 
leave  of  plaintiff  to  amend,  and  if  he  de- 
cline, then  judgment  is  final. — Gallagher  v. 
Delaney,  10  Cal.  410. 

24.  'What  Is  not  error— Omission  In  mak- 
fng   order    sustaining    demurrer. — It    is    not 

error  in  making  order  sustaining  demurrer 
to  omit  to  say  anything  about  leave  to 
amend,  where  defendant  did  not  ask  for 
such  leave,  or  for  any  order  on  that  sub- 
ject.— Smith  v.  Taylor,  82  Cal.  533,  541,  23 
Pac.  217. 

95.  Same — Refusal  to  allow  subsequent 
facts  to  be  pleaded. — Refusal  to  allow  facts 
occurring  subsequent  to  commencement  of 
action  to  be  pleaded  as  amendment  to  orig- 
inal answer  is  not  error  where  facts  were 
pleaded  in  supplemental  answer  and  were 
given  due  weight  by  district  court. — Syl- 
vester v.  Jerome,  19  Colo.  128,  34  Pac.  760, 
762. 

26.  What  will  not  be  considered  on  ap- 
peal—-Correction  of  clerk's  mistakes. — There 
is  no  necessity  to  prosecute  appeal  to  cor- 
rect mistakes  of  clerk,  unless  lower  court 
refuses,  on  proper  motion,  to  correct  them, 
in  which  case  court's  action,  not  clerk's, 
will  be  brought  up  for  review. — Cutting  F. 
P.  Co.  v.  Canty,  141  Cal.  692,  699,  75  Pac. 
564. 

27.  Same— Different  theory  for  trial  of 
cause. — Ordinarily  party  will  not  be  permit- 
ted to  try  cause  in  appellate  court  upon 
different  theory  from  that  which  was  ob- 
served in  trial  court. — Standard  Furniture 
Co.  v.  Anderson,  38  Wash.  682,  80  Pac.  813, 
814. 

28.  Same— Findings  where  evidence  la 
conflicting. — Finding  that  deficiency  judg- 
ment was  procured  by  fraud  will  not  be  dis- 
turbed if  evidence  is  conflicting. — Herd  v. 
Tuohy,   133   Cal.   55,   62,   65  Pac.   139. 

29.  Same— Insufficiency  of  allegations  of 
complaint,  when. — Where  complaint  states 
cause  of  action,  though  its  allegations  are 
imperfect,  it  would  be  subject  to  general 
demurrer  if  interposed,  yet  if  no  demurrer 
is  interposed  defendant  can  not  on  appeal, 
after  having  answered  to  merits,  and  after 
decision  and  judgment,  raise  any  objection 
as  to  insufficiency  of  allegations  of  com- 
plaint where  there  was  general  finding  that 
all  allegations  of  complaint  were  true,  and 
that  denials  and  allegations  of  answer  were 
untrue. — County  of  San  Diego  v.  Seifert,  97 
Cal.  594,  596,   32  Pac.  644. 

30.  If  complaint  supports  judgment,  ob- 
jections to  sufficiency  of  complaint  can  not 
be  made  after  verdict. — Horn  v.  Hamilton, 
S9  Cal.  276,  279,  26  Pac.  833. 


SI.  Same — Objection  that  judgment  in 
wrong,  when.  —  Where  plaintiffs  filed 
amended  complaint,  setting  out  in  different 
counts  substantial  matters  contained  In 
their  original  complaint,  but  no  answer  was 
made  by  defendants  to  this  pleading:, 
though  there  was  answer  to  original  com- 
plaint, an'd  no  default  was  taken  for  failure 
of  defendants  to  answer,  and  parties  went 
to  trial  as  if  on  issue  joined  by  pleadings, 
plaintiffs  can  not,  after  judgment,  insist 
that  such  judgment  is  wrong.  At  all  events, 
such  objection  will  not  be  heard  for  first 
time  on  appeal. — Gale  v.  Tuolumne  Water 
Co.,  14  Cal.  25,  28;  Wedel  v.  Herman,  5t 
Cal.  507,  516. 

II.     ERROR,  WHEN  CURED. 

As  to  Insufficient  description  In  complaint 
to  quiet  title  where  Insufficiency  Is  cnicd  hy 
allegation  of  answer,  see,  ante,  |  455  and 
note. 

32.  Absence  of  pleading—- Not  supplied  hy 
evidence,  when. — It  can  not  be  said  that 
place  of  pleading  is  supplied  by  litigating 
question  without  objection.  Rule  in  that 
regard  only  covers  defects  in  pleading,  and 
not  total  absence  of  anything  in  regard  to 
defense. — Wilson  v.  White,  84  Cal.  239,  241. 
"24  Pac.  114. 

33.  Defective  alternative  writ  of  man- 
date.— If  petition  for  alternative  writ  of 
mandate  is  defective,  supreme  court  will 
not  sustain  a  demurrer  to  petition  to  quash 
writ  where  matters  set  out  in  answer  are 
of  such  nature  as  to  cure  defects  of  peti- 
tion.— Walkerley  v.  Greene,  104  Cal.  208, 
213,  37  Pac.  890. 

84.  Defective  averments  In  complaint  — 
May  be  supplied  by  answer* — Cohen  v.  Knox. 
90  Cal.  266,  276,  13  L.  R.  A.  711,  27  Pac.  215: 
Burns  v.  Cushing,  96  Cal.  669,  671,  81  Pac 
1124;  Shively  v.  Semi-Tropic  L.  &  W.  Co.. 
99  Cal.  259,  262,  33  Pac.  848;  Vance  v.  An- 
derson, 113  Cal.  532,  636,  45  Pac  816. 


35.  Same— Complaint  staring  no  cause  of 
action. — If  complaint  states  no  cause  of  ac- 
tion, but  answer  of  defendant  does,  omis- 
sion of  that  fact  from  complaint  becomes 
immaterial,  and  such  defect  is  cured  by  an- 
swer.— Burns  v.  Cushing,  96  Cal.  669,  671,  81 
Pac.  1124;  Shively  v.  Semi-Tropic  I*  &  W. 
Co.,  99  Cal.  259,  262,  38  Pac  848;  Walkerley 
v.  Greene,  104  Cal.  208,  213.  87  Pac.  890; 
Daggett  v.  Gray,  110  Cal.  169,  172,  42  Pac 
568. 

3d.  Same-— Express  denials. — Practice  in 
this  state  to  plead  express  denials  is  suffi- 
cient to  cover  defects  in  complaint. — Vance 
v.  Anderson,  .113  Cal.  532,  537,  45  Pac.   816. 

87.  Same  —  Notwithstanding  erroneous 
overruling  of  demurrer. — Complaint  which 
lacks  averment  of  fact  essential  to  cause  of 
action  may  be  so  aided  by  averment  of  that 
fact  in  answer  as  to  uphold  judgment 
thereon,  even  though  demurrer  to  com- 
plaint for  want  of  this  fact  had  been  er- 
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roneously  overruled. — Daggett  ▼.  Gray,  110 
Cal.  169,  172,  42  Pac.  568. 


38.     Same— Omlislon  of  material  facta. — 

When  plaintiff  has  failed  to  state  material 
facts  so  that  no  cause  of  action  is  set  forth, 
but  these  very  facts  are  supplied  by  aver- 
ments of  answer,  omission  is  immaterial, 
and  defect  is  cured. — Shlvely  v.  Semi-Tropic 
L.  &  W.  Co..  99  Cal.  259,  262,  33  Pac.  848. 


Same— Same — Setting  aside  deficiency 
judgment. — In  action  to  set  aside  deficiency 
judgment,  alleged  defect  in  complaint  for 
not  averring  that  any  motion  was  made  in 
foreclosure  suit  to  set  aside  deficiency  judg- 
ment is  cured  by  answer  which  sets  out 
motion  with  affidavit  on  which  it  was  made, 
and  order  of  court  denying  same. — Herd  v. 
Tuohy,  133  Cal.  55,  60,  65  Pac.  139. 

40.  Defects  In  complaint— May  be  cured 
by  verdict,  generally. — Jones  v.  Block,  30 
Cal.  228,  229. 

As  to  what  phrase  "cured  by  verdict" 
alanines,  see  par.  44,  this  note. 

41.  Same— Default.  —  Though  complaint 
is  defective  in  form  and  in  certainty,  its 
defects  are  cured  by  verdict  or  default,  If 
complaint  contains  substantial  averments 
of  cause  of  action. — People  v.  Rains,  23  Cal. 
127,  130. 

42.  Same— Doctrine  has  no  application, 
when. — Doctrine  that  defective  pleading 
may  be  corrected  by  verdict  has  no  applica- 
tion where  there  is  entire  absence  of  ma- 
terial allegation. — Richards  v.  Travelers' 
Ins.  Co.,  80  Cal.  605,  507,  22  Pac.  939. 

43.  Same— Same— Absence  of  material 
allegation. — In  action  on  policy  of  life  in- 
surance, complaint  which  fails  to  allege 
non-payment  of  money  claimed  under  con- 
tract is  fatally  defective,  and  Is  not  cured 
by  verdict. — Richards  v.  Travelers'  Ins.  Co., 
80  Cal.  505,  606,  22  Pac.  939. 

44.  Same— Expression  "cured  by  verdict" 
signifies  that  court  will,  after  verdict,  pre- 
sume or  intend  that  particular  thing  which 
appears  to  be  defectively  or  Imperfectly 
stated  or  omitted  in  pleadings  was  duly 
proved  at  trial. — Treanor  v.  Houghton,  103 
Cal.  63,   56,  36  Pac.  1081. 

As  to  curing  defective  complaint  by  Judg- 
ment generally,  see  par.   40,   this  note. 

46.  Same  —  General  rule. — As  to  curing 
of  defects  by  verdict,  general  rule  Is,  that 
wherever  facts  are  not  explicitly  stated 
which  are  so  essential  to  recovery  that, 
without  proof  of  them  on  trial,  verdict 
could  not  have  been  rendered  under  direc- 
tion of  court,  mere  want  of  express  state- 
ment is  cured  by  verdict,  provided  complaint 
contain  terms  sufficiently  general  to  com- 
prehend facts  In  fair  and  reasonable  in- 
tendment.— Garner  v.  Marshall,  9  Cal.  268, 
269. 

44.  Same— Intendments  In  support  of 
judgment. — Defective  allegations  in  com- 
plaint are  cured  by  verdict,  and  all  intend- 


ments will  be  made  in  support  of  judgment 
thereon. — Cutting  P.  P.  Co.  v.  Canty,  141 
Cal.   692.  695,  75  Pac.  564. 

47.  Same— Matters  admissible  by  way  of 
amendment. — Every  matter  which  would 
have  been  admissible  in  evidence  by  way 
of  amendment  to  complaint  will  be  deemed 
to  have  been  added,  or  its  absence  waived 
or  cured  after  verdict. — Davidson  v.  Oregon 
&  C.  R.  Co.,  11  Ore.  136,  1  Pac.  705. 

48.  Same  —  Presentment  of  lasne.  —  If 

amended  complaint  sufficiently  presents  an 
issue,  and  cause  was  tried  without  any  ob- 
jection that  It  was  somewhat  inartificial, 
and  should  be  amended,  it  will  be  held, 
after  verdict,  that  issue  was  sufficiently  pre- 
sented.— Cortelyou  ▼.  Jones,  132  Cal.  131, 
133,   64   Pac.   119. 

49.  Same— Error  In  refusing  to  allow 
amendment. — Error  of  court  In  refusing  to 
allow  amendment  is  cured  by  court's  re- 
ceiving evidence,  and  finding  upon  the  very 
matter  to  which  amendment  was  directed; 
and,  if  no  objection  was  made  to  evidence 
in  support  of  finding  at  trial,  it  can  not  be 
contended  that  such  finding  was  not  within 
issues. — McDougald  v.  Hulet,  132  Cal.  154, 
162,  163,  64  Pac.   278. 

60.  Error  In  striking  amended  answer 
from  flic. — If  any  error  Is  committed  in 
striking  amended  answer  from  file,  upon 
ground  that  it  was  filed  without  permission 
of  court,  such  error  is  cured  by  court's 
making,  upon  defendant's  request,  order 
permitting  amended  answer  to  be  filed. — 
Rlsdon  v.  Tates,  146  Cal.  210,  212,  78  Pac. 
641. 

51.  Immaterial  evidence. — If  some  evi- 
dence is  admitted  against  objection  of  de- 
fendant, and  is  immaterial  at  time  of  its 
admission,  subsequent  amendment  of  com- 
plaint before  close  of  trial,  making  evidence 
material,  cures  error. — Curtlss  v.  Aetna  L. 
Ins.  Co.,  90  Cal.  245,  256,  25  Am.  St.  Rep. 
114,  27  Pac.  211. 

52.  Inserting  costs  In  decree  Before  as- 
certainment.— If  clerk  inserts  In  decree  of 
foreclosure  amount  of  costs  claimed  by 
plaintiff  before  same  has  been  fixed  or  as- 
certained, both  decree  and  order  of  sale 
may  be  amended  as  to  such  matters,  and 
subsequent  action  of  court  In  taxing  costs 
is  in  effect  such  amendment,  and  curing  of 
error.  It  does  not  In  any  way  injuriously 
affect  appellant. — Janes  v.  Bui  lard,  107  Cal. 
130,  132.  40  Pac.  108. 

53.  Omission  of  facts— Is  cured  by  their 
statement  In  other  pleadings. — Though  com- 
plaint fails  to  state  sufficient  facts,  such 
failure  is  cured  by  statement  of  omitted 
facts  in  other  pleadings,  and  fact  that 
there  is  demurrer  to  complaint  does  not 
take  case  out  of  rule  of  express  aider. — 
Cohen  v.  Knox,  90  Cal.  266,  276,  13  L.  R.  A. 
711,   27  Pac.   215. 

54.  Same— Averments  In  pleadings  of  op- 
posite party. — Defects   of   pleading   may   be 
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cured  by  averments  In  pleadings  of  oppo- 
site party. — Abner  Doble  Co.  v.  Keystone 
Con.  M.  Co.,  145  Cal.  490,  496,  78  Pac.  1050; 
Abner  Doble  Co.  v.  McDonald,  145  Cal.  641, 
78  Pac.  869. 

55.  Same — Case    of    "express    alder.*' — If 

complaint  fails  to  state  sufficient  facts, 
such  failure  is  cured  by  statement  of  omit- 
ted facts  In  other  pleadings.  This  presents 
case  of  "express  aider,"  and  fact  that  there 
Is  demurrer  does  not  take  it  out  of  rule. — 
Cohen  v.  Knox,  90  Cal.  266,  276,  13  L.  R.  A. 
711,  27  Pac.  215. 

As  to  alder  by  other  pleading;*,  see,  ante, 
S  452  and  note. 

56.  Overruling;  special  demurrer— For  un- 
certainty.— An  error  in  overruling:  a  special 
demurrer  on  the  ground  of  uncertainty  is 
held  not  prejudicial  where  the  evidence  re- 
ceived without  objection  removes  such  un- 
certainty.— Simmons  v.  Firth,  33  Cal.  App. 
187,  164  Pac.  807. 

As  to  uncertainty  as  a  gronnd  of  demur- 
rer,  see,  ante,    §  430,   note   Part  XI. 

57.  Variance — Cured      by      finding;. — Any 

variance  between  terms  of  contract,  as  al- 
leged In  complaint  and  as  contained  'n  copy 
attached  thereto,  is  only  ambiguity  or  un- 
certainty, which  is  removed  by  finding  of 
court  that  copy  as  set  forth  in  complaint 
is  contract  into  which  parties  entered.— 
Cutting  F.  P.  Co.  v.  Canty,  141  Cal.  692, 
695,  75  Pac  664. 

58.  Same — Cured  by  judgment* — Variance 
between  pleadings  and  proof  may  be  cured 
by  judgment. — Abner  Doble  Co.  v.  Keystone 
C.  M.  Co.,  145  Cal.  490,  494,  78  Pac.  1050. 

III.     ERROR  DOES  NOT   AFFECT   SUB- 
STANTIAL, RIGHTS,   WHEN. 

That  errors  or  defects  not  affecting;  sub- 
stantial   rignte    will    be    disregarded. — See 

pars.   133-136,   this   note. 

58.  Allowance  of  amended  complaint— 
On  reopening;  of  cause*— Defendants  are  not 
prejudiced  by  allowance  of  amended  com- 
plaint where,  after  such  amendment,  cause 
was  reopened  for  introduction  of  further 
evidence  and  they  were  allowed  ample  op- 
portunity to  meet  its  allegations. — Jordan 
v.  Oreig,  33  Colo.  360,  80  Pac.  1046,  1050. 

60.  Ambiguity— Demurrer  for.  —  Where 
pleading  is  demurred  to  for  ambiguity,  and 
party  is  not  misled  or  prejudiced,  ambiguity 
can  not  be  said  to  "affect  substantial  rights 
of  parties." — Gassen  v.  Bower,  72  Cal.  665, 
556,  14  Pac.  206. 

As  to  ambiguity  as  ground  for  demurrer, 

see,  ante,   6  430,  note  Part  IX. 

61.  Amendment  of  complaint— Not  ac- 
tually made  until  after  entry  of  Judgment. 

— Where  plaintiff  announced  that  amend- 
ment would  be  made  to  his  complaint,  but 
amendment  was  not  actually  made  until 
after  verdict  and  entry  of  judgment,  de- 
fendant  was    not   injured    where    proposed 


amendment  was  to  change  second  cause  of 
action  by  adding  that  money  claimed  in 
that  cause  was  identical  money  claimed  in 
first  cause,  and  such  amendment  could  not 
have  benefited  plaintiff  or  injured  defend- 
ant. It  did  not  change  character  of  com- 
plaint In  any  respect.  But,  even  if  its 
effect  had  been  to  help  complaint,  defend- 
ant was  not  injured,  for  he  tried  his  case 
with  reference  to  it  and  was  not  prejudiced 
by  fact  that  it  was  not  reduced  to  writing: 
until  afterward. — Stark  v.  Wellman,  96  Cal. 
400,   403,   31    Pac.    259. 

62.  Same— To     conform     to     proof,    and 

which  does  not  change  cause  of  action, 
does  not  prejudice  defendant. — Blankenship 
v.  Whaley,  142  Cal.  566,  569,  76  Pac  235. 

63.  Answer  defective— Failure  to  specif- 
ically aver  rejection. — In  an  action  to  re- 
cover a  claimed  balance  due  upon  the  sale 
of  hay,  an  answer  which  does  not  specific- 
ally aver  a  rejection  of  the  hay  by  the  de- 
fendant, and  of  a  mutual  abandonment 
thereupon  of  the  written  contract  of  sate. 
where  it  may  be  reasonably  deduced  from 
the  allegations  that  the  hay  was  rejected 
by  the  defendant,  and  that  thereupon  the 
parties  mutually  abandoned  the  written 
contract,  the  plaintiff  making  no  point  as 
to  the  insufficiency  of  the  answer,  the  lat- 
ter will  be  sufficient,  under  the  provisions 
of  the  above  section. — Arsenio  v.  Smith,  — 
Cal.  App.  — ,194  Pac.  757. 

64.  Defective  averment  of  complaint— As 
to  services. — Averment  that  "plaintiff,  upon 
his  information  and  belief,  alleges  that 
said  services  were  reasonably  worth  sum 
of  750,  and  defendants  have  paid  sum  of 
two  hundred  dollars  on  account,  and  In  part 
payment  thereof,  leaving  sum  of  five  hun- 
dred and  fifty  dollars  unpaid  thereon," 
while  It  would  not  gratify  taste  of  accom- 
plished and  experienced  pleader  will  be  al- 
lowed to  pass  "muster";  and  it  must  be 
considered  as  of  date  of  filing  of  complaint, 
although  it  appears  that  cause  of  action 
was  assigned  to  plaintiff  on  day  before  ac- 
tion was  commenced. — Burns  v.  Cashing,  9f 
Cal.  669,  671,  31  Pac.  1124. 

68.  Denial  of  motion*  when. — Action  of 
court  in  denying  motion  does  not  injure 
party  where  such  denial  does  not  affect  any 
of  his  substantial  rights. — Smith  v.  Dora. 
96  Cal.  73,  77,  30  Pac.  1024. 

66.  Error— Affecting  Immaterial  or  eel- 
lateral  matters,  not  affectlns;  merits  of  con- 
troversy, is  without  prejudice  and  no 
ground  for  reversal  of  judgment. — Merrill 
▼.  Clark,  103  Cal.  367,  371,  37  Pac.  238  (fail- 
ure of  court  to  find  upon  statute  of  limita- 
tions set  up  by  respondent);  Loftua  ▼. 
Fischer,  118  Cal.  286,  288,  46  Pac  328  (rul- 
ings of  court  in  rejecting  or  admitting 
evidence  as  to  immaterial  or  collateral  mat- 
ters); Tuohy  v.  Woods,  122  Cal.  665,  668,  SS 
Pac.  683  (immaterial  findings  which  do  not 
affect  correctness  of  judgment);  Mock  ▼. 
Santa  Rosa,  126  Cal.  880,   346,   58  Pac  811 
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(striking  out,  without  authority  of  law, 
answer  of  non-apeallng  defendant,  or  ren- 
dering judgment  against  him  exceeding  re- 
lief prayed  for). — Meyer  v.  Parsons,  129 
Cal.  653,  657,  62  Pac.  216  (question  of  lia- 
bility of  new  party  to  creditors). 

An  to  errors  and  Improper  rulings  dlsre- 

I,  see  pars.  70-74,  this  note. 


As  to  harmless  errors,  see  pars.  79-87,  this 
note. 

67.  Same— In  overruling  demurrer  for 
misjoinder. — Admitting  that  two  causes  of 
action  were  improperly  united,  and  that 
court  erred  in  overuling  demurrer  to 
amended  complaint  on  ground  of  misjoinder 
of  such  causes  of  action,  yet,  where  it  ap- 
pears that  one  cause  of  action  was  wholly 
abandoned  by  plaintiff  at  trial  of  case  and 
that  no  evidence  was  offered  thereon,  and 
that  court  so  charged  jury,  ruling  of  court 
on  this  ground  of  demurrer,  if  erroneous, 
is  affirmatively  shown  by  record  to  be  error 
without  Injury. — Olllaspie  v.  Hagans,  90 
Cal.  90,  94,  27  Pac.  84. 

68.  Same— In  striking  oat  part  of  an- 
swer.— There  Is  no  prejudicial  error  In  strik- 
ing out  part  of  defendant's  answer  where 
every  material  issue  was  before  court  on 
pleadings  after  objectionable  paragraphs 
were  striken  out. — Santa  Ana  v.  Brunner, 
132  Cal.  234,  239,  64  Pac.  287. 

69.  Same  — In     sustaining      demurrer. — 

Where  complaint  has  two  counts  which 
were  evidently  intended  to  represent  same 
cause  of  action,  there  is  no  prejudicial  error 
In  sustaining  demurrer  to  first  count  of 
complaint  where  facts  show  that  plaintiff 
was  not  injured  thereby. — Consolidated  Nat. 
Bank  v.  Pacific  C.  S.  Co.,  95  Cal.  1,  16,  29 
Am.   St.  Rep.  85,  30  Pac.  96. 

70.  Errors  and  Improper  rulings  disre- 
garded when  they  do  not  affect  substantial 
rights  of  parties.  Judgment  will  not  be 
reversed  on  the  ground  that  the  court  Im- 
properly overruled  a  demurrer  for  mis- 
joinder of  parties,  where  substantial  rights 
were  unaffected.— Woollacott  v.  Meekin,  151 
Cal.  706,  91  Pac  612. 

As  t#  error  generally,  see  par.  66-69,  this 
note. 

An  to  harmless  errors,  see  pars.  79-87,  this 
note. 

71.  The  same  general  doctrine  Is  found 
In  Reyonlds  v.  Lincoln,  71  Cal.  183,  185,  9 
Pac.  176,  12  Pac  449;  Asevado  v.  Orr,  100 
Cal.  298,  300,  34  Pac.  777;  Hirshfeld  v.  Weill, 
121  Cal.  13,  15,  53  Pac.  402;  Daly  v.  Rud- 
dell.   137  Cal.   671,   674.  70  Pac.  784. 

73.  Same— Error  without  prejudice* — Il- 
lustration of  application  of  rule  to  an  al- 
leged error  in  the  admission  of  evidence.— 
People  v.  Helm,  152  Cal.  546,  93  Pac.  99. 

73.  The  rule  that  an  error  in  overruling 
a  demurrer  for  misjoinder  of  causes  of  ac- 
tion which  is  without  prejudice  to  the  ap- 
pellant is  not  ground  for  reversal,  has  no 


application  where  the  judgment  is  reversed, 
for  other  errors.  In  such  cases  the  trial 
court  will  be  directed  to  overrule  the  de- 
murrer with  leave  to  the  pleader  to  amend 
and  elect  upon  which  cause  of  action  he 
will  stand. — Bollinger  v.  Bollinger,  154  Cal. 
707,  99  Pac.  196. 

74.  Where  a  second  decree  conclusively 
adjudicates  and  establishes  the  validity  of 
the  proceedings  In  the  organization  of  an 
irrigation  district,  and  its  authority  to  Is- 
sue and  sell  its  bonds,  as  well  as  its  legal 
existence  under  the  "Wright  Act,"  at  least 
so  far  as  to  protect  the  bondholders,  errors 
relating  to  a  prior  decree  are  rendered 
harmless,  and  will  not  be  ground  for  re- 
versal on  appeal. — Fogg  v.  Perrls  Irr.  Dlst., 
154  Cal.  217,  97  Pac.  316. 

75.  Failure  to  amend— Where  defendants 
obtrude  themselves  Into  action.  —  Where 
two  defendants  obtrude  themselves  into 
action  where  they  might  properly  have 
been  made  parties  to  it,  and  complaint 
might  have  been  amended  by  adding  their 
names  to  those  of  other  defendants  in  the 
action,  failure  to  do  so  does  not  affect  sub- 
stantial rights  of  parties;  and,  if  not,  judg- 
ment is  not  affected  by  reason  of  that  de- 
fect in  pleading  or  proceedings. — Tyrell  v. 
Baldwin,  67  Cal.  1,  4,  6  Pac.  867. 

7ft.  Failure  to  And  upon  affirmative  de- 
fense—Is non-prejudlelal  when  no  evidence 
Is  offered  to  support  the  same. — Mushet  v. 
Fox,  6  Cal.  App.  77,  78,  91  Pac.  634. 

77.  Failure   to   give   notlee   of    motion.— 

Although  plaintiffs  should  have  given  no- 
tice of  their  motion  for  leave  to  file 
amended  complaint,  yet.  If  it  appears  by 
record  that  motion  should  have  been  granted 
had  due  notice  thereof  been  given,  respond- 
ents are  not  prejudiced. — Baker  v.  Southern 
Cal.  R.  Co.,  114  Cal.  501,  505,  46  Pac.  604. 

78.  Failure  to  serve  notice  of  appeal.-~ 

Respondent  having  excepted  to  sufficiency 
of  sureties  within  five  days  after  filing  of 
undertaking  on  appeal  is  not  injured  by 
failure  of  appellant  to  serve  notice  of  ap- 
peal on  day  undertaking  was  filed. — Moke- 
lumne  H.  C.  &  M.  Co.  v.  Woodbury,  10  Cal. 
185,  187. 

70.  Harmless  error— In  general. — Vari- 
ance between  the  allegations  and  proofs  is 
immaterial  where  it  in  no  way  affects  any 
of  the  substantial  matters  in  controversy 
and  is  susceptible  of  correction  by  an 
amendment  to  the  complaint. — Sparks  v. 
Mauk,  170  Cal.  122,  148  Pac  926. 

As  to  error  generally,  see  par.  66-69,  this 
note. 

An    to    errors    and    rulings    disregarded* 

see  pars.  70-74,  this  note. 

80.  The  changing  of  a  mandamus  pro- 
ceeding to  an  action  for  equitable  relief  or 
for  the  recovery  of  damages  by  the  allow- 
ance of  an  amendment  of  the  complaint 
while  error  is  not  cause  for  reversal  of  a 
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■  judgment. — Franscloni    y.    Soledad   Land    St 
Water  Co.,  170  Cal.  221,  149  Pac.  161. 

81.  The  admission  of  incompetent  evi- 
dence will  be  regarded  as  harmless  when 
there  is  sufficient  testimony  from  other 
sources  upon  the  matter. — Barlow  v.  Frink, 

171  Cal.  166,  152  Pac.  290. 

82.  A  judgment  should  not  be  reversed 
for  errors  that  do  not  affect  the  substantial 
rights  of  the  parties. — Conaway  v.  Toogood, 

172  Cal.  706,  158  Pac.  200. 

83.  Errors  are  harmless  which  consist 
in  technical  inaccuracies  in  the  pleadings, 
and  findings  that  do  not  affect  the  merits. 
— Carrington  v.  Smithers,  26  Cal.  App.  460, 
147  Pac.  225. 

84.  Any  errors  committed  by  the  court 
in  receiving  testimony  can  not  be  deemed 
to  have  been  prejudicial  to  defendant's 
right  to  a  fair  trial,  when,  disregarding 
the  incompetent  matter,  enough  remains 
in  the  record  to  sustain  the  cause  of  action 
as  alleged  in  the  amended  complaint. — 
Tingey  v.  Callahan  Const.  Co.,  28  Cal.  App. 
777,   154    Pac.    28. 

85.  Error  in  admitting  unimportant  testi- 
mony relating  to  matters  already  in  evi- 
dence Is  harmless. — Swanton  v.  Jacks,  30 
Cal.  App.   60,  157  Pac.   11. 

86.  Refusal  to  strike  out  an  answer 
given  in  response  to  an  improper  question 
is  harmless  where  further  cross-examina- 
tion of  the  witness  brings  out  a  repetition 
of  the  testimony. — Pacific  Portland  Cement 
Co.  v.  Reinecke,  80  Cal.  App.  501,  158  Pac. 
1041. 

87.  Error  in  admitting  in  evidence  an 
opinion  as  to  the  value  of  land  is  without 
prejudice  where  it  is  obvious  from  the  ver- 
dict that  the  jury  did  not  accept  the  testi- 
mony or  opinion  of  the  witness  upon  the 
question  of  the  value  of  the  strip. — Reclam- 
ation District  No.  730  v.  Inglin,  81  Cal.  App. 
495,  160  Pac.  1098. 

88.  Misnomer  of  party  defendant— la 
general. — In  case  where  relief  granted  is 
limited  to  injunction  prayed  for,  fact  that 
party  who  was  necessary  only  to  branch  of 
case  relating  to  accounting  was  sued  by 
wrong  name,  does  not  prejudice  defendant, 
and  misnomer  is  immaterial. — Parrott  v. 
Byers,  40  Cal.  614,  624. 

80.  Overruling  of  a  corporation  debtor's 
demurrer  —  Does  not  prejudice  it  whero 
record  shows  that  all  of  its  interests  have 
passed  to  purchaser  at  receiver's  sale,  and 
that  such  purchaser  appeared  in  action  ad- 
versely to  appellant  and  was  recognized  in 
decree  as  its  successor  In  interest. — Citi- 
zens' Bank  v.  Los  Angeles  I.  &  S.  Co.,  131 
Cal.  187,  192,  82  Am.  St.  Rep.  341,  63  Pac. 
462. 

90.  Refusal  of  amendment— Maklna*  spe- 
cial traverse. — Defendants  are  not  preju- 
diced by  court's  refusal  to  allow  them  to 
amend    their    answer    by    making    special 


traverse  of  each  of  material  allegations  in 
plaintiff's  complaint  where  they  were  after- 
wards allowed  to  file  amended  answer,  after 
all  amendments  to  complaint  had  been 
made,  and  in  which  they  had  opportunity  to 
deny,  and  did  substantially  deny,  all  ma- 
terial averments  of  complaint  as  amended. 
— Frey  ▼.  Vignier,  146  Cat  251,  264,  78  Pac. 
733. 


91.  Refusal  to  permit  answer  to  be 
amended— To  conform  to  proofs. — Defend- 
ant is  hot  prejudiced  or  injured  by  refusal 
of  court  to  permit  him  to  amend  his  answer 
to  conform  to  proof  where  there  are  no 
proofs  to  support  case. — Green  v.  Burr,  131 
Cal.  236,  239,  63  Pac.  860. 

92.  Same — Refusal  to  require  plaintiff  u» 
make  complaint  more  definite  and  certain. 

— Defendant  is  not  prejudiced  by  court's  re- 
fusal to  require  plaintiff  to  make  his'  com- 
plaint more  definite  and  certain,  where 
judgment  recovered  was  for  no  other  in- 
juries of  plaintiff  than  those  sufficiently  al- 
leged.— Helbig  v.  Grays  Harbor  Electric  Co., 
37  Wash.  30,  79  Pac  612. 

PS.  Suatnlnlna;  objection  to  aucstfsB* 
naked   of  witness  —  Not   prejudicial   error, 

wkei, — There  is  no  prejudicial  error  in  sus- 
taining objection  to  questions  asked  of  wit- 
ness, where  he  is  afterwards  permitted  to 
and  does  fully  answer  them. — Consolidated 
Nat.  Bank  v.  Pacific  C.  8.  Co.,  95  Cal.  1,  15, 
29  Am.  St.  Rep.  85,  SO  Pac.  96. 

94.  Use  of  singular  number— Instead  ef 
plural  of  word  "defendant." — Error  or  de- 
fect in  verdict  in  using;  singular  instead  of 
plural  of  word  "defendant"  does  not  affect 
any  substantial  right  of  plaintiff,  and  if 
not,  therefore,  any  ground  for  disturbing 
verdict.— Willard  v.  Archer,'  63  Cal.   33,  34. 

IV.     WAIVER  OF  DEFECTS,  ERRORS,  AND 

OBJECTIONS. 

05*  Effect  of  waiving  demurrer  to  cent- 
plaint. — Where  demurrer  to  complaint  has 
been  waived,  sufficiency  of  complaint  can 
not  be  again  called  and  questioned. — Healy 
v.  Kings  County,  37  Wash.  184,  79  Pac.  624. 

96.  Error—In  overruling  demurrer  te 
separate  defense  In  answer. — Error  in  over- 
ruling demurrer  to  separate  defense  in  an- 
swer setting  up  defect  of  parties  plaintiff 
is  waived  by  defendants  where  they  aban- 
don issue  raised  by  such  defense. — Bur- 
roughs v.  De  Couts,  70  Cal.  361,  366,  11  Pac 
734. 


97.  Same— Will  mot  be  presumed — Where 
plaintiff  can  not  file  a  sufficient  MIL — Where 
plaintiff  can  not  file  sufficient  bill,  and  did 
not  ask  leave  to  amend,  error  will  not  be 
presumed. — Robertson  ▼.  Burrell,  110  CaL 
668,  579,  42  Pac.  1086. 

98.  Plaintiff's  rla;nt  to  waive  claim  for 
damages. — Party  has  right  to  waive  re- 
covery for  damages,  without  regard  to  pur- 
pose which  may  influence  him.  and  it  is 
error  for  court  to  refuse  to  permit  plaintiff 
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to  strike  out  such  claim. — Grass  Valley  Q. 
M.  Co.  v.  Stackhouse,  6  Cal.  418,  414. 

99.  Presence    In    court— Waives    notice. — 

Where  party  was  in  court  when  a  motion 
was  made,  he  can  not  object  that  he  had 
no  notice  of  proceeding:,  as  his  presence 
there  constituted  waiver  of  notice. — Her- 
man v.  Santee.  103  Cal.  519,  523,  42  Am.  St. 
Rep.  145,  37  Pac.  509. 

100.  Unfairness  of  withholding  objec- 
tions.— It  is  unfair  for  party  to  withhold 
objection  founded  upon  defect,  which,  if 
pointed  out  in  time,  might  be  remedied,  un- 
til it  is  too  late  to  correct  defect,  thereby 
inducing;  opponent  to  rely  upon  his  pleading: 
as  sufficient  in  order  that  he  may  have  fatal 
objection.  Such  course  is  fraud  upon  jus- 
tice and  prevents  fair  trial.  It  is  therefore 
not  tolerated. — Greiss  v.  State  I.  A  I.  Co., 
98  Cal.  241,  244,  33  Pac.  195;  Abner  Doble 
Co.  v.  Keystone  Con.  M.  Co.,  145  Cal.  490, 
495,  78  Pac.  1050. 

101.  Waiver  —  By  appearance  — -  Asking; 
that  rights  be  adjudicated. — Objection  to  ad- 
mission of  testimony  upon  grounds  that  pro- 
ceeding was  prematurely  brought  is  waived 
where  parties  appear  in  court  and  ask  that 
their  rights  be  adjudicated. — State  ex  rel. 
Riley  v.  Weston,  31  Mont.  218,  78  Pac.  487, 
489. 


102.  Same— Same— Failure  to  preserve 
special  appearances. — Where  defendant  who 
has  entered  special  appearance  in  action 
afterwards  answers  to  merits  without  pre- 
serving his  appearance,  he  thereby  waives 
his  rights  thereunder  and  renders  appear- 
ance general. — Hodges  v.  Price,  38  Wash. 
1.  80  Pac.   202,  204. 

103.  Some— Same— Of  Immaterial  mis- 
nomer In  foreclosure  suit. — Improper  spell- 
ing of  name  of  defendant  who  is  wife  of 
another  defendant  as  "DolUe,"  instead  of 
"Dellle,"  is  immaterial  misnomer,  and  ap- 
pearance by  her  waives  and  supersedes  any 
irregularity  in  service  of  summons. — 
Thompson  v.  Alford,  135  Cal.  52,  54,  66  Pac. 
983. 


104.  Same— Of  departure,  by  coins;  to 
trial. — If  defendant  voluntarily  goes  to  trial, 
without  raising  question  of  departure  in 
pleadings,  he  thereby  waives  such  depar- 
ture.— Baldridge  v.  Leon  Lake  Ditch  &  Res- 
ervoir Co.,   20  Colo.   518,   80  Pac.   477,   478. 

105.  Same— Of    objections,    by    pleading; 

orer. — Defect  in  complaint  for  injuries  to 
property  caused  by  change  in  grade  of 
street  is  waived  by  answering  over  and  go- 
ing to  trial  on  merits. — Wappenstein  v.  City 
of  Aberdeen,  39  Wash.  189.  81  Pac.  686. 

1041.  Same— Same— Error  In  striking  out 
portions  of  complaint. — Subsequent  filing  of 
another  amended  complaint,  upon  which 
cause  is  tried,  though  cause  of  action  is 
substantially  varied,  waives  any  error  com- 
mitted in  striking  out  portions  of  com- 
plaint, which  was  thus  amonded. — Brittan 
v.  Oakland  Bank,  112  Cal.  1,  2,  44  Pac.  339. 


107.  The  filing  of  amended  complaint 
after  court  strikes  out  portions  of  original, 
is  waiver  of  any  error  in  order  striking  out. 
—Collins  v.  Scott,  100  Cal.  446,  448,  34  Pac. 
1085. 

108.  Same— Same— Error  In  sustaining* 
demurrer  to  complaint. — Amended  com- 
plaint, filed  after  demurrer  to  original 
complaint  has  been  sustained,  supersedes 
original  complaint,  and  error,  if  any,  com- 
mitted in  sustaining*  demurrer,  is  thereby 
waived. — Ganceart  v.  Henry,  98  Cal.  281, 
283,  33  Pac.  92;  Brittan  v.  Oakland  Bank, 
112  Cal.  1,  2,  44  Pac.  339. 

109.  By  taking  leave  to  and  filing 
amended  complaint,  plaintiff  waives  any 
error  committed  by  court  in  sustaining  de- 
murrer to  first  amended  complaint. — Bn- 
right  v.  Midland  Sampling  &  Ore.  Co.,  82 
Colo.    341,    80   Pac.    1041. 


110.  Same— Same— Error  In  sustaining 
motion  or  demurrer  to  complaint  is  waived 
by  pleading  over. — Curtis  v.  Tenino  Stone 
Quarries,  87  Wash.  355,  79  Pac.  955. 

111.  Same— Same— New  cause  of  action 
stated  by  third  amended  complaint. — Con- 
ceding that  third  amended  complaint  al- 
leges new  cause  of  action,  arising  after  in- 
stitution of  suit,  defendants  can  not  object 
thereto  after  they  have  answered  such  com- 

* 

plaint,  as  such  answer  amounts  to  waiver 
of  objection. — Witkowskl  ▼.  Hern,  82  Cal. 
604,  607,  23  Pac.  132. 

112.  Same— Same— Objection  that  com- 
plaint does  not  state  facta  sufficiently  to 
constitute  cause  of  action  is  waived  by 
confessing  that  demurrer  to  the  complaint 
was  not  well  taken,  and  by  answering  over. 
— Hayes  v.  Horton,  46  Ore.  597,  81  Pac.  386, 
388. 

IIS.  Same— Same  Questions  as  to  aban- 
doned answer. — Amended  answer,  when 
filed,  supersedes  original  answer,  and  all 
questions  in  relation  to  abandoned  answer 
are  waived  by  filing  of  amended  answer 
upon  which  defendant  goes  to  trial. — Kent- 
field  v.  Hayes,  57  Cal.  409,  411. 

114.  Same — Same— Waiver  by  pleadina* 
same  defense  anew. — Where  separate  de- 
fenses are  set  up  In  answer,  and  demurrer 
is  sustained  to  one  or  more  of  them,  and 
defendant  subsequently  files  amended  an- 
swer, it  amounts  to  waiver  of  error  as  to 
such  defenses  as  are  pleaded  anew  in  such 
amended  answer,  but  not  as  to  defenses  to 
which  demurrer  was  sustained,  and  which 
are  not  again  pleaded  in  amended  pleading. 
In  other  words,  It  is  not  the  new  pleading 
which  operates  as  a  waiver,  but  pleading 
anew  of  same  defense. — Hagely  v.  Hagely, 
68  Cal.  348,  349,  350,  9  Pac.  306. 

US.  Same— Same— Waiver  of  defects  In 
cross-complaint.  —  Where  cross-complaint 
has  sufficient  allegations  of  fact  therein  to 
support  judgment,  and  there  is  no  funda- 
mental defect  therein,  all  other  defects  are 
waived  by  plaintiff  by  withdrawing  his  de- 
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murrer,  filing  answer,  and  raising  issue  of 
fact,  and  introducing:  evidence  in  support 
thereof,  though  objecting:  to  sufficiency  of 
such  cross-complaint. — Smith  v.  King:  of 
Arizona  Min.  &  Mill.  Co.,  9  Ariz.  228,  80  Pac. 
357,  359. 

A*  to  how  far  amendment  supersedes 
original  pleading,  see,  ante,  §  473  and  note 
pars.  6S5,  686. 

lid.  Same— Of  objections  mot  taken  be- 
low—Control  of  proceedings  by  jndge  tak- 
ing another's  place. — Where,  during  prog- 
ress of  trial,  one  judge  took  place  of  another 
and  heard  argument  and  received  verdict, 
and  bench  was  afterward  resumed  by  judge 
who  left  it,  and  who  passed  without  objec- 
tion on  motion  for  new  trial,  defendant 
waived  any  objection  to  further  control  of 
proceedings  and  passing  of  sentence. — Peo- 
ple v.  Henderson,  28  Cal.  465,  466,  472,  476. 

117.  Same  —  Same  —  Defect   of  parties.— 

Defendant,  as  general  rule,  must  take  ad- 
vantage of  defect  of  parties  by  demurrer  or 
answer,  and,  if  objection  is  not  so  raised, 
it  is  waived;  but  this  rule  does  not  apply 
to  indispensable  party,  where  court  may 
not  proceed  to  decree  or  judgment  without 
his  presence. — Peck  v.  Peck,  33  Colo.  421, 
80  Pac.  1063,  1064. 

118.  Same  —  Same  —  Objection  which 
should  have  been  made  at  or  before  trial 

and  which  could  have  been  obviated  by 
amendment,  is  waived  unless  such  objec- 
tion was  taken. — Baxter  v.  Hart,  104  Cal. 
344,   346,   37   Pac.   941. 

119.  Same— Same— Order  overruling  mo- 
tion to  set  aside  Judgment. — If  no  exception 
was  taken  to  order  of  court  below,  over- 
ruling motion  to  set  aside  judgment  and 
quash  execution,  action  of  that  court  in  this 
respect  can  not  be  reviewed  on  appeal. — 
Smith  v.  Curtis,   7  Cal.  584,  587. 

120.  Same— Same— Objections  to  com- 
plaint which  relate  to  manner  In  which 
facts  are  stated*  and  not  to  entire  absence 
of  any  material  fact,  are  such  as  should 
have  been  presented  to  superior  court,  and 
when  not  so  presented  they  must  be  deemed 
to  have  been  waived. — Cutting  F.  P.  Co.  v. 
Canty,  141  Cal.  692,  695,  75  Pac.  564. 

121.  Same  —  Same  —  Objections  to  suffi- 
ciency of  complaint*  where  findings  are  fall. 

— Where  cause  was  tried  by  court,  and 
findings  are  full  and  explicit  upon  all  ma- 
terial Issues,  and  no  objections  were  made 
thereto,  it  follows  that  all  errors  and  omis- 
sions which  are  cured  by  verdict  are 
waived,  and  objections  to  sufficiency  of 
complaint,  there  being  no  demurrer  or  other 
objection  interposed  to  it,  can  not  be  urged 
in  supreme  court  for  first  time. — Treanor  v. 
Houghton.  103  Cal.  53,  55,  36  Pac.  1081. 

122.  Same— Same — Want  of  verification 
of  complaint. — It  can  not  be  objected  for 
first  time  on  appeal  that  complaint  was 
not  verified,   where  no  objection  was  made 


in  court  below. — Pryor  ▼.  City  of  Walker- 
ville.  31  Mont.  618,  79  Pac.  240,  242. 

123.  Same— Same— Want  of  verification 
of  pleading— Motion  to  strike. — Defendant 
waives  any  objection  to  pleading  on  the 
ground  that  it  is  not  verified  unless  he 
makes  motion  to  strike  it  from  files. — Tur- 
ner v.  Hamilton,  13  Wyo.  408,  80  Pac  614, 
665. 

124*  'Waiver  of  objections  to  complaint— 
By  general  demurrer. — If  demurrer  is  gen- 
eral, there  being  no  special  grounds  speci- 
fied therein,  it  is  waiver  of  objections  to 
complaint  which  are  grounds  of  special  de- 
murrer.— Daggett  v.  Gray,  110  CaL  169,  172, 
42  Pac  568. 

V.    WHAT  ERRORS  OR  IRREGULARITIES 
WILL  BE  DISREGARDED. 

12ft.  Absurd  and  inconsistent  allegation* 
—In  complaint*  truth  of  which  is  impossi- 
ble, may  be  disregarded  aa  surplusage. — 
Board  of  Supervisors  v.  Bird,  31  Cal.  66, 
73,  74. 

126.  Action  of  conrt— Not  aggrieving 
party. — Where  it  clearly  appears  from  rec- 
ord on  appeal  that  appellant  can  in  no  way 
be  aggrieved  by  any  action  of  court*  con- 
ceding that  it  erred,  such  errors  will  not  be 
considered  on  appeal. — Foster  v.  Bowles,  138 
Cal.  449,  462,  71  Pac  495. 

127.  Clerical  mistake— In  finding  of  only 
a  probative  fact  may  be  regarded  as  im- 
material where  other  facts  support  the 
judgment  and  respond  to  issues  made  by 
pleadings. — Welsh  v.  Bardshar,  137  Cal.  154. 
156,  69  Pac.  977. 

128.  Court's  eeultable  control  of  rales  of 
procedure. — Rules  of  procedure,  whether 
statutory  or  made  by  court,  are  intended 
to  facilitate  courts  in  doing  justice  between 
parties,  and  in  absence  of  statutory  limi- 
tation, rule  of  procedure  is  subject  to  equit- 
able control  of  court,  which  should  disre- 
gard any  error  or  defect  in  proceedings 
whenever  substantial  right  of  party  is  not 
affected. — Smith  v.  Whittier,  95  Cal.  279, 
295,  30  Pac.  629. 


129.  Defective  allegation— An  to 
of  damages  sustained  by  plain  tiff. — Where 
complaint  states  facts  to  sustain  judgment 
for  damages  but  does  not  contain  formal 
allegation  of  amount  of  damages  sustained 
by  plaintiff,  but  concludes  with  prayer  for 
judgment  for  sum  stated,  that  Is  equivalent 
to  statement  of  amount  of  damage  plaintiff 
has  sustained;  and  where  trial  apparently 
proceeded  precisely  as  it  would  had  the 
complaint  contained  such  allegation,  error 
or  defect,  if  any,  in  complaint  will  be  dis- 
regarded on  appeal. — Riser  v.  Walton*  78 
Cal.  490,  492,  21  Pac.  362. 

ISO.  Determination  by  court— That  Ma 
findings  have  been  altered. — Determination 
by  court  as  to  whether  its  findings  as  orig- 
inally signed  and  filed  have  been  subse- 
quently and  surreptitiously  altered  in  ma- 


1158 


Tit.  VI,  Ch.  Till.]        WHAT  ERRORS  AND  IRREGULARITIES  DISREGARDED. 


§476 


terial  respect,  will  seldom  be  disturbed  on 
appeal. — Morrison  v.  McCue,  45  Cal.  118,  119. 

131.  Error— In  returning  to  strike  out  por- 
tion* off  complaint. — Though  there  was  er- 
ror with  respect  to  refusal  of  court  to  strike 
out  portions  of  complaint,  it  will  be  disre- 
garded on  appeal  where  such  refusal  was 
entirely  harmless. — Hunt  v.  Davis,  135  Cal. 
31,  35,  66  Pac.  957. 

132.  Same— Of  court  with  respect  to  Its 
terms  is  harmless,  where  plaintiff  was  not 
denied  any  of  his  rights  by  reason  of  such 
error,  and  will  be  disregarded  on  appeal.— 
Smith  v.  King  of  Arizona  Mln.  &  Mill.  Co., 
9  Ariz.  228,  80   Pac.   357,  359. 

133.  Errors  or  defects— Not  affecting 
substantial  rights.  —  In  construction  of 
pleading  for  purpose  of  determining  its 
effect,  its  allegations  must  be  liberally  con- 
strued, with  view  to  substantial  justice  be- 
tween parties,  and  in  every  stage  of  action 
court  must  disregard  any  error  or  defect 
In  pleading  which  does  not  affect  substan- 
tial rights  of  parties. — Peasley  v.  McFadden, 
68  Cal.  611,  616,  10  Pac.  179. 

134.  Same  —  Same  —  Complaint  defective 
in  form. — If  complaint  is  defective  In  form, 
and  not  in  substance,  such  defect  can  be 
reached  only  by  special  demurrer  that  com- 
plaint is  ambiguous  or  uncertain.  Such  de- 
fect, however,  does  not  affect  substantial 
rights  of  parties  and  will  be  disregarded 
under  this  section. — Eachus  v.  City  of  Los 
Angeles,  130  Cal.  492,  496,  80  Am.  St.  Rep. 
417,   62   Pac.    829. 

135.  Same— Same— Defective  designation 
off  different  cause  off  action. — Where,  in  ac- 
tion by  wife  against  her  husband  for  main- 
tenance, without  divorce,  and  to  set  aside 
as  fraudulent  certain  transfers  of  property 
made  by  him  to  his  brother,  loosely  drawn 
complaint  which  has  the  words  "for  sepa- 
rate cause  of  action  plaintiff  avers,  etc./' 
and  which  has.  virtually,  all  allegations  of 
the  pleading  relating  to  fraudulent  trans- 
fers, contains  apparently  but  one  cause  of 
action,  without  real  attempt  to  state  second 
transaction  intended  as  independent  ground 
for  plaintiff's  suit,  and  such  apparent  at- 
tempt will  be  considered  as  only  detail  of 
matters  tending  to  show  extent,  form,  and 
nature  of  relief  to  which  she  is  entitled 
upon  her  single  cause  of  action,  namely, 
her  husband's  desertion  and  his  failure  to 
maintain  her.  Hence,  words  designating  it 
"separate  cause  of  action"  will  be  disre- 
garded as  error  which  does  not  affect  sub- 
stantial rights  of  parties. — Murray  v.  Mur- 
ray, 115  Cal.  266,  277,  56  Am.  St.  Rep.  97,  37 
L..  R.  A.  626,  47  Pac.  37. 

13ft.  Same  —  Same  —  Defective  finding  in 
action  for  wrongful  levy. — In  action  against 
constable  for  wrongfully  levying  on  and 
seizing  and  selling  personal  property  of 
plaintiff  on  execution,  a  finding  that  con- 
stable, "against  plaintiff's  will  and  consent, 
wrongfully  and  unlawfully  took  all  of  the 
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personal  property  mentioned  and  described 
in  plaintiff's  complaint,  from  said  plaintiff's 
possession  and  converted  same  to  his  own 
use,"  is  not  as  direct  as  It  should  be  con- 
cerning finding  of  fact  of  plaintiff's  owner- 
ship at  time  of  seizure,  but  where  court  has 
found  that  at  time  of  commencement  of  ac- 
tion plaintiff  was  owner  and  entitled  to 
possession  of  all  of  said  property,  the  error 
or  defect  will  be  disregarded  as  not  affect- 
ing substantial  rights  of  parties. — Averett 
v.  Sobrunes,  79  Cal.  207,  208,  21  Pac.  739. 

137.  Same— Errors  which  are  Immaterial 
—In  general. — And  do  not  affect  substantial 
rights  of  parties  are  unavailing  on  appeal, 
even  when  the  subject  of  exception,  much 
less  so  when  they  are  committed 'without 
objection. — Paige  v.  O'Neal,  12  Cal.  483,  493. 

138.  Same— Same— Which  do  not  mislead 
opposite  party,  such  as  in  matters  of  de- 
scription, must  be  disregarded. — Reclamation 
Dist.  v.  Hamilton,  112  Cal.  603,  608,  44  Pac. 
1074. 

As  to  what  error  does  not  affect  substan- 
tial  rights,  see  Part  III,  this  note. 

139.  Finding— As  to  allegations  off  com- 
plaint.— Allegations  of  complaint  become 
immaterial,  and  it  is  of  no  consequence 
whether  finding  as  to  them  was  or  was  not 
contrary  to  evidence,  If  cause  was  properly 
decided  upon  issues  raised  by  special  de- 
fenses and  decision  did  not  necessarily  rest 
upon  allegations  of  complaint. — Rauer  v. 
Pay,  128  Cal.  523,  526,  61  Pac.  90. 

140.  Same— Erroneous — Harmless,    when. 

— A  finding  in  an  action  In  replevin  by  the 
seller  of  cattle  against  the  buyer  after  de- 
fault In  the  payment  of  instalments  under 
the  contract  that  the  buyer  failed  to  feed 
or  pasture  the  cattle  according  to  the  con- 
tract, if  error,  was  harmless,  since  plaintiff 
was  entitled  to  judgment,  in  view  of  de- 
fendant's default  regardless  of  such  finding. 
— Duff  v.  Anderson,  —  Cal.  App.  — ,  196  Pac. 
445,  447. 

141.  Same— That  amendment  was  made 
—Though  In  fact  not  made,  where  coart 
did  make  order. — Where  party  Is  sued  by 
fictitious  name,  and  court  orders  that  de- 
fendant's true  name  be  Inserted  In  com- 
plaint In  place  of  fictitious  name,  order  is 
in  itself  sufficient  amendment,  and  find- 
ing of  court  that  such  amendment  has  been 
made  Is  correct,  though  it  was  not  In  fact 
made.  It  would  be  more  regular  to  have 
amendment  made  in  complaint,  but  error. 
If  any,  is  immaterial,  and  being  merely 
clerical,  may  be  corrected  by  court  below 
at  any  time  and  will  be  disregarded  on  ap- 
peal.— Hoffman  v.  Keeton,  132  Cal.  195,  196, 
64  Pac.  264. 

142.  Harmless  error— Or  error  without 
prejudice,  is  no  ground  for  reversal  of 
judgment,  and  will  be  disregarded  on  ap- 
peal.— Alexander  v.  Central  L.  &  M.  Co.,  104 
Cal.  632,  537,  38  Pac.  410  (error  in  overrul- 
ing  demurrer    to    complaint    for    ambiguity 
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where  Judgment  is  right  upon  merits); 
Jager  v.  Cal.  Brick  Co.,  104  Cal.  642,  544,  38 
Pac.  413  (technical  error  in  overruling 
special  demurrer  to  complaint  on  ground 
of  its  uncertainty);  HIbernia  S.  &  L.  Soc. 
v.  Wackenreuder,  111  Cal.  471,  473,  44  Pac. 
168  (error  favorable  to  appellant  in  compu- 
tation of  Interest  after  order  for  judgment) ; 
Sloane  v.  Southern  Cal.  R.  Co.,  Ill  Cal.  668, 
684,  32  L.  R.  A.  193,  44  Pac.  320  (refusal  of 
court  to  strike  out  certain  portions  of  com- 
plaint as  irrelevant) ;  People  v.  Worthlng- 
ton,  115  Cal.  242,  247,  46  Pac.  1061  (rulings 
upon  evidence);  Wise  v.  Wakefield,  118  Cal. 
107,  111,  50  Pac.  310  (overruling  objection 
that  offer  of  evidence  should  be  made  in 
writing);  Pacific  R.  M.  Co.  v.  Bear  Valley 
I.  Co.,  f20  Cal.  94,  101,  65  Am.  St.  Rep.  158, 
52  Pac.  136  (refusal  of  amendment  to  an- 
swer setting  up  new  issue,  where  evidence 
upon  such  issue  is  afterwards  allowed  and 
considered);  Kennedy  v.  Burnap,  120  Cal. 
488,  494,  40  L.  R.  A.  476,  52  Pac.  843  (ruling 
sustaining  demurrer  for  misjoinder  of  par- 
ties defendant);  Hand  v.  Scodeletti,  128 
Cal.  674,  677,  61  Pac.  378  (objection  to  evi- 
dence improperly  overruled) ;  Hudson  v. 
Hudson,  129  Cal.  141,  143,  61  Pac.  773  (er- 
roneous ruling  upon  evidence);  Green  v. 
Burr,  131  Cal.  236,  239,  63  Pac.  360  (refusal 
to  allow  amendment  of  answer,  after  sub- 
mission of  cause,  to  conform  pleading  to 
proof,  where  defendant's  situation  would 
not  have  been  bettered  if  his  answer  were 
is  any  way  changed);  Sutliff  v.  Seidenberg, 
132  Cal.  63,  67,  64  Pac.  131,  469  (irregularity 
of  counsel,  in  addressing  jury  in  referring 
to  certain  offer  of  compromise);  Hunt  v. 
Davis,  135  Cal.  31,  35,  66  Pac.  257  (refusal  to 
strike  out  averments  from  complaint);  Levy 
v.  Noble,  135  Cal.  559,  561,  67  Pac.  1033  (er- 
ror In  order  overruling  demurrer  for  mis- 
joinder of  causes  of  action  where  appellant 
had  a  hearing  on  merits  after  answer,  and 
judgment  fully  protected  his  rights);  Lang- 
ford  v.  Langford,  136  Cal.  507,  509,  69  Pac. 
235  (setting  aside  default  of  complaint  to 
alleged  cross-complaint  where  defendant 
was  not  deprived  of  any  right) ;  Chamber- 
lain v.  Loewenthal,  138  Cal.  47,  50,  70  Pac. 
932  (permitting  amendments  of  complaint 
by  change  of  dates  upon  original  where  de- 
fendant was  not  surprised  or  unable  to  pre- 
sent evidence  in  support  of  his  answer); 
Roebling's  Sons  Co.  v.  Gray,  139  Cal.  607, 
610,  73  Pac.  422  (omission  to  find  upon 
count,  which  works  no  injury). 

143.  Same— Admliiioi  of  Immaterial  evi- 
dence.— It  is  not  every  error  in  ruling  upon 
questions  of  evidence  that  will  justify  re- 
versal of  judgment.  Hence,  in  action 
against  railway  company  for  accident 
which  happened  on  one  of  Its  little  branch 
lines,  and  where  question  involved  was  al- 
leged negligence  of  defendant  in  operating 
its  cars  with  only  one  man  in  charge,  ad- 
mission of  immaterial  evidence  Is  harmless 
and  will  be  disregarded  where  it  appears 
that  it  could  not  and  did  not  affect  question 


of  negligence  and  that  defendant  was  not 
prejudiced  by  such  error. — Red  field  v.  Oak- 
land C.  S.  R.  Co.,  112  Cal.  220,  227,  225,  42 
Pac  1117. 


144.  Same— Mistake  la  copy  af  mnmmo 

— Where  complaint  sets  forth  several  dis- 
tinct causes  of  action,  and  alleges  that  de- 
fendant is  indebted  to  plaintiff  thereon  in 
sums  "hereinbefore"  set  forth,  but  in  mak- 
ing service,  sheriff  hands  to  defendant  copy 
of  summons  with  copy  of  complaint  in 
which  word  "hereinbefore"  is  written 
"hereinafter,"  mistake  Is  harmless  and  im- 
material, and  summons  should  not  be  set 
aside  on  account  thereof.  It  can  not  In 
any  way  mislead  defendant  or  affect  his 
right.  Hence,  there  is  no  error  for  court 
below  to  disregard  such  mistake  and  to 
hold  that  copy  is  in  all  material  respects 
true  and  correct  copy. — Fraser  v.  Oakdale 
L.  &  M.  Co.,  73  Cal.  187,  188.  189,  14  Pac. 
829. 

145.  Immaterial  variances— Coastraetlea 
of  section. — This  section  (Practice  Act, 
8  71*),  requiring  immaterial  variances  to  be 
disregarded  on  trial  or  whenever  question 
may  be  presented,  is  most  beneficial  pro- 
vision, and  should  be  literally  construed 
and  carried  out. — Began  v.  O'Reilly,  32  CaL 
11,  14. 

Waat  variances  amay  be  disregarded  m% 
Immaterial. — See,  ante,  fi  469  and  note  pars. 
43-64. 

146.  Injury  to  came— From  asking  leave* 
la  presence  of  Jury,  to  amend. — Fact  that 
defendant's  case  might  have  been  injured 
In  eyes  of  jury  because  he  had  to  ask  leave 
of  court,  In  presence  of  jury,  to  file  his 
amended  answer,  will  not  be  considered  by 
supreme  court.  Jurors  are  not  supposed  to 
know  or  interest  themselves  with  questions 
of  law  raised  before  court  during  trial,  and 
it  will  be  presumed  that  jury  did  its  duty 
In  deciding  question  of  fact  under  instruc- 
tions of  court  and  upon  proper  pleadings. — 
Risdon  v.  Yates,  145  Cal.  210,  212,  78  Pac. 
641. 


147.  Irregular  practice— In  Ulnar  an 
to  strike  oat  pleading. — Practice  of  filing 
motion  to  strike  out  pleading  simultane- 
ously with  demurrer  thereto,  is  not  to  be 
approved,  but  where  plaintiff  is  not  pre- 
judiced by  that  course  he  can  not  complain 
of  such  irregular  proceeding,  which  did  not 
Injuriously  affect  his  rights. — Enright  v. 
Midland  Sampling  &  Ore  Co.,  33  Colo.  341, 
80  Pac.  1041,  1042. 

148.  Invited  error— In  general. — A  de- 
fendant can  not  stand  by  and  without  ob- 
jection allow  an  Issue  to  be  tried  as  though 
properly  presented  by  the  pleading*  and 
on  appeal  escape  the  consequences  by  claim- 
ing that  the  complaint  failed  to  present 
such  issue. — Slaughter  v.  Goldberg,  Bowen 
&  Co.,  26  Cal.  App.  318,  147  Pac  90. 

149.  A  defendant  can  not  allow  an  issue 
to    be    tried    as    though    properly   presented 
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by  the  pleadings  and  on  appeal  escape  the 
consequences  by  claiming:  that  the  com- 
plaint failed  to  present  such  issue.  He  has 
not  sustained  substantial  injury  where  the 
court  refuses  to  send  the  case  back  to  have 
the  complaint  amended  when  the  proof 
would  be  the  same. — Boyle  v.  Coast  Im- 
provement Co.,  27  Cal.  App.  714,  161,  Pac.  25. 

ISO.  Judgment  without  findings-— Where 
they  were  mot  waived. — Where  there  were 
no  findings  of  fact  upon  issues  joined  In 
case,  made  and  filed  by  court,  and  where 
said  findings  were  not  waived,  and.  in  ab- 
sence of  such  findings,  judgment  was  ren- 
dered, entered,,  and  filed  by  court,  this  is 
glaring  Irregularity,  but  will  be  disregarded 
where  it  does  not  affect  substantial  rights 
of  parties. — King  v.  Ponton,  82  Cal.  420, 
424,  22  Pac.  1087. 


151.  Misnomer— In  entitling  name  of 
court  In  complaint. — Where  there  Is  mis- 
nomer in  entitling  name  of  court  on  face  of 
complaint,  for  violating  injunction,  and 
summons  contains  name  of  court,  and  cover 
of  complaint  and  writ  of  injunction,  which 
was  disobeyed,  also  contain  it,  the  judg- 
ment is  Irregular,  but  not  void,  and,  as 
there  was  complaint  filed  in  proper  court, 
such  defect  does  not  affect  substantial  rights 
of  parties,  and  will  be  disregarded  in  every 
stage  of  action. — Ex  parte  Fll  Ki,  79  Cal. 
684,  586.  21  Pac.  974. 

152.  Same— Or  misdescription  of  paper 
filed  as  guardian's  "account"  in  case  is  quite 
Immaterial.  If  it  was  the  "final  account" 
of  guardian,  although  miscalled  "annual 
account,"  error  will  be  disregarded,  as  law 
respects  form  less  than  substance.  It  is 
duty  of  court  to  disregard  any  error  or  de- 
fect which  does  not  affect  any  substantial 
rights  of  parties. — Guardianship  of  Dow, 
133  Cal.  446,  449,  65  Pac.  890. 

IBS.  Mistake— Amendable  as  matter  of 
coarse. — Where  amendment  would  follow  as 
matter  of  course,  mistake,  such  as  one 
which  designates  in  notice  of  appeal  attor- 
neys for  three  executors  as  "attorneys  for 
executor,"  will  be  disregarded  upon  appeal. 
— Estate  of  Nelson,  128  Cal.  242,  246,  60  Pac. 
772. 

154.  Same— In  Christian  name. — In  ac- 
tion to  foreclose  mortgage,  fact  that  de- 
fendant's wife's  Christian  name'  Is  "Dellle" 
instead  of  "Dollie,"  in  which  name  sum- 
mons was  served,  is  immaterial  where  she 
is  person  whom  plaintiff  seeks  to  bind  by 
action,  and  superior  court  can  make  cor- 
rection in  spelling  if  deemed  necessary.— 
Thompson  v.  Alford,  135  Cal.  62,  64,  66  Pac. 
983. 

180%  Same— la  complaint,  If  It  shows 
cause  of  action. — If  bill  of  complaint  sub- 
stantially shows  cause  of  action,  court  may 
disregard  mistakes  therein  and  treat  them 
as  surplusage,  and  grant  such  relief  as 
will  conform  to  bill. — Truebody  ▼.  Jacob- 
son,  2  Cal.  269,  284. 


156.  Same— Non- prejudicial   error   In   de- 

. — Where  defendants  would,  under  facts 
shown,  be  holding  as  mere  trustees,  without 
any  beneficial  Interest,  they  can  not  be  in- 
jured by  decree  declaring  plaintiff  owner, 
and  quieting  her  title  as  against  other 
claims,  and  even  If  such  decree  were  erro- 
neous in  this  respect,  error  would  not  be 
prejudicial,  and  should  be  disregarded  on  , 
appeal. — Jones  v.  Jones,  140  Cal.  587,  591, 
74  Pac.  143. 

157.  Same— Objection  that  causes  of  ac- 
tion are  Improperly  united. — Objection  by 
demurrer,  that  cause  of  action  for  posses- 
sion of  property  or  its  value  is  improperly 
united  with  cause  of  action  for  damages 
for  ruining  plaintiffs  business,  becomes  Im- 
material where  judgment  is  limited  to  re- 
covery of  possession  of  property  or  its 
value. — Harris  v.  Smith,  132  Cal.  316,  318, 
64  Pac.  409. 


158.  Same— Omission  of  separate  finding 
as  to  co-defendant  not  appealing. — Where 
allegations  of  complaint  against  two  de- 
fendants are  sufficient  to  support  judgment, 
it  does  not  concern  one  defendant,  who  has 
appealed,  that  there  was  not  separate  find- 
ing upon  issue  made  by  separate  answer  of 
his  co-defendant,  who  did  not  appeal.  Such 
omission  does  not  in  least  prejudice  defend- 
ant, and  will  be  disregarded  on  appeal.— 
Dobbs  v.  Purington,  136  Cal.  70,  71,  68  Pac. 
323. 

109.  Same— Order  striking  oat  parts  ot 
answer  Is  immaterial  where  every  material 
issue  was'  before  court  on  pleadings  after 
objectionable  parts  were  stricken  out. — 
City  of  Santa  Ana  v.  Brunner,  132  Cal.  234, 
239,  64  Pac.  287. 

160.  Same  —  Overruling  of  demurrers- 
Motion  for  change  of  venue. — Overruling  of 
demurrers,  which  ruling  can  in  no  way  af- 
fect substantial  rights  of  parties,  and  be- 
fore overruling  improper  motion  for  change 
of  venue,  is  harmless  irregularity  which 
will  be  disregarded  by  supreme  court.— Pen- 
nle  v.  Visher,  94  Cal.  323,  326,  29  Pac.  11. 

161.  Same  — Plaintiff's  error  In  statlag 
agreement. — Where  defendants  are  neither 
surprised  nor  prejudiced  by  failure  of  proof, 
plaintiff's  error  in  stating  agreement,  if 
there  be  any,  is  error  which  court  should 
disregard. — Peters  v.  Foss,  20  Cal.  586,  591. 

163.  Same— Refusal  of  court  to  transfer 
cause  front  one  department  to  another. — As 

transfer  of  cause  from  one  department  of 
court  to  another  is  controlled  by  rules 
adopted  by  several  departments  of  that 
court  for  their  own  convenience,  no  error 
can  be  assigned  to  refusal  of  district  court 
to  so  transfer  cause,  where  there  is  no 
showing  of  any  prejudice  to  plaintiff  in 
matter  of  transfer. — Finlen  v.  Helnse,  31 
Mont.  354.  80  Pac.  918,  925. 

16S.  Same— Slight  Inconsistency  between 
findings  and  theory  of  complaint  is  imma- 
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terial. — Wilcox    v.    Gregory,    135    Cal.    217, 
220,   67  Pac   189. 

164.  Same— Sufficiency  of  denial  of  alle- 
gations of  complaint  to  raise  issue— Claim 
against  estate. — Where  it  appears  from  rec- 
ord that  denial  of  allegation  of  complaint 
was  treated  as  sufficient  to  raise  issue  upon 
plaintiff's  allegation  of  presentation  of  his 
claim  to  estate,  against  which  he  was  seek- 
ing to  recover  money  judgment,  to  be  paid 
out  of  such  estate  in  due  course  of  admin- 
istration, the  question  as  to  whether  such 
denial  was  sufficient  to  raise  issue  upon  that 
question  will  be  disregarded  on  appeal  after 
judgment  against  plaintiff. — Rowland  v. 
Madden,  72  Cal.  17,  18,  20.  12  Pac.  226,  870. 

165.  Same— Sustaining  demurrer  to  orig- 
inal complaint— Where  plaintiffs  amend  by 
making  two  connts  Instead  of  one. — Where 
plaintiffs,  by  leave,  amend  their  complaint, 
making  two  counts  instead  of  one,  they  can 
not  complain  of  error  of  court  in  sustain- 
ing demurrer  to  original  complaint. — Gale 
v.  Tuolumne  Water  Co.,  14  Cal.  25,  28. 

166.  Technical  error— Unaccompanied  by 
Injury^ — After  the  cause  has  been  tried  upon 
\\a  merits,  ruling  of  court,  either  in  strik- 
ing out  or  refusing  to  strike  out  portion  of 
pleading,  will  not  justify  reversal  of  judg- 
ment, if  it  appears  that  party  against  whom 
ruling  was  made  has  not  been  prejudiced 
thereby,  and  has  been  able  to  present  to 
court  his  entire  cause  of  action  or  defense. 
Every  technical  error  unaccompanied  by  in- 
jury will  be  disregarded. — Sloane  v.  South- 
ern Cal.  R.  Co.,  Ill  Cal.  668,  686,  82  L.  R.  A. 
198,    44    Pac.   820. 

167.  Want  of  direct  and  positive  allega- 
tion In  complaint— Vacating  deed. — In  ac- 
tion where  plaintiff  sues  as  administratrix 
of  deceased  person,  to  have  certain  deed 
vacated  and  set  aside,  and  record  thereof 
canceled,  an  objection  that  complaint  does 
not  contain  direct  and  positive  allegation 
that  said  deceased  person  executed  deed  to 
defendant,  is  one  which  ought  to  have  been 
obviated  when  complaint  was  demurred  to, 
if  not  before,  and  court  will  not  treat  ob- 
jection on  appeal  as  fatal  one  where  there 
Is  attempt  to  allege  what  should  be  alleged 
in  plain  and  positive  language,  and  failure 
to  do  so  constitutes  defect  in  the  pleading 
which  does  not  affect  substantial  rights  of 
parties. — Maggini  v.  Pezsonl,  76  Cal.  681, 
632.  18  Pac.  687. 


VI.   WHAT   IS   GROUND   FOR    REVERSAL. 


168.  What  mnst  appear— -To  Justify 
versal  for  overruling  of  demurrer  for  un- 
certainty In  complaint. — When  case  has 
been  tried  and  judgment  rendered  on  facts, 
in  order  to  warrant  reversal,  upon  ground 
of  overruling  demurrer  .  Interposed  on 
ground  of  uncertainty  in  complaint,  it  must 
appear  that  some  substantial  right  of  de- 
murrant has  been  affected,  some  prejudicial 
error  as  distinguished  from  abstract  error 
suffered  by  him,  or  he  has  no  room  for  com- 
plaint.— Rooney  v.  Oray  Bros.,  146  Cal.  7G3, 
758,  79  Pac.  528. 


169.  Allegations  of  complaint  not 
talned  by  proof. — Judgment  will  be  reversed 
where  proof  does  not  sustain  allegations  of 
complaint;  as,  where,  in  alleged  cause  of 
action  for  goods  sold  and  delivered,  proof 
Is  that  defendant  undertook  to  sell  them  on 
commission. — Evans  v.  Bailey.  66  Cal.  112, 
118,  4  Pac.  1089. 

170.  Denial  of  leave  to  verify  answer- 
Pending  motion  to  strike  it  out. — When 
case  is  on  trial,  and  plaintiff  moves  to  strike 
out  defendant's  answer  for  want  of  verifi- 
cation, and  defendant,  asks  leave,  pending 
motion,  to  verify  answer.,  the  refusal  of 
court  to  allow  him  to  do  so  is  such  an  abuse 
of  discretion  as  amounts  to  error. — La  tu- 
rner v.  Ryan,  20  Cal.  628,  632. 

171.  Same— Where  error  in  dllng  answer 
was  result  of  excusable  mistake. — Where 
error  in  filing  answer,  which  was  copy  of 
original  verified  answer,  appears  to  have 
been  result  of  excusable  mistake,  court  errs 
in  refusing  to  allow  defendant  to  verify  and 
file  his  answer,  and  refusal  to  do  so  is 
error  for  which  judgment  will  be  reversed 
and  new  trial  granted. — Arlington  v.  Tup- 
per,  10  Cal.  464. 

172.  Finding— Not  sustained  by  evidence. 

— Where  proof  is  at  variance  with  allega- 
tion of  complaint  as  to  sale  of  farm  for 
specified  amount,  finding  that  amount  of 
sale  is  as  alleged  is  not  sustained  by  evi- 
dence, and  judgment  should  be  reversed. — 
Pettinger  v.  Fast,  87  Cal.  461,  463,  464.  25 
Pac.  680. 

ITS.  Fraudulent  satisfaction  of  Judg- 
ment—Vacated on  motion. — In  a  case  in 
which  promissory  notes  are  assigned  to  A 
by  B  for  the  sole  purpose  of  bringing  suit 
in  the  name  of  A,  judgment  entered  in  favor 
of  A,  which  A  thereafter  satisfies  in  fraud 
of  B*8  rights,  upon  motion  by  B  in  the  cause, 
though  not  a  party  to  the  record,  and  a 
showing  of  the  facts,  the  satisfaction  of  the 
judgments  will  be  set  aside  by  the  court- 
Clark  v.  Johnston,  —  Cal.  App.  — ,  19S  Pac. 
864. 

174.  Judgment — Against  defendant — Af- 
ter demurrer  to  complaint  has  been  tut- 
properly  overruled. — Judgment  against  de- 
fendant rendered  upon  complaint  after 
demurrer  thereto  has  been  improperly  over- 
ruled, must  be  reversed  unless  it  clearly 
appears  that  no  injury  to  defendant  re- 
sulted therefrom.  Injury  will  be  presumed 
from  error,  and  it  is  incumbent  upon  re- 
spondent to  make  it  appear  to  contrary. — 
Thelin  v.  Stewart.  100  Cal.  872,  874,  24  Pac 
861. 

176.  Saute— By  default— No  proof.  In  rec- 
ord* of  service  of  summons. — Where  there 
is  no  proof  in  record  of  service  of  summons 
upon  defendant  sued,  judgment  by  default 
against  him  will  be  reversed  upon  appeal, 
as  where  "William  T.  Curtis"  was  named  as 
party   defendant,   and   default   was   entered 
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against  "W.  F.  Curtis,"  and  there  is  no 
evidence  that  "W.  P.  Curtis"  and  "William 
T.  Curtis"  are  same  person. — Houghton  v. 
Tibbets,  126  Cal.  57,  58,  60,  68  Pac.  318. 

176k  Modification  of  Judgment— For  cir- 
cuitous description  of  property. — Reference 
in  judgment  to  finding,  and  in  finding  to 
complaint,  for  description  of  property,  is  in- 
excusably circuitous,  but  not  ambiguous, 
and  where  there  is  but  one  complaint  in  ac- 
tion, and  that  amended  complaint,  reference 
is  unmistakably  to  amended  complaint,  and 
judgment  may  be  modified  so  as  to  make 
description  certain.  Certum  est  quod  certum 
reddi  potest  (that  is  certain  which  can  be 
made  certain). — Kelly  v.  McKibben,  54  Cal. 
192,  193. 

177.  Partition  of  placer  mine— Prejudi- 
cial error. — Where,  in  an  action  for  parti- 
tion of  a  placer  mine,  proof  of  partnership 
was  refused  on  the  ground  that  the  con- 
tract of  partnership  was  by  parol,  as  a  re- 
sult of  which  erroneous  ruling  appellant 
was  deprived  of  a  one  forty-eighth  interest 
in  the  mine,  the  erroneous  ruling  was 
deemed  prejudicial,  and  the  judgment  and 
order  on  motion  for  new  trial  reversed. — 
Musick  Consol.  Oil  Co.  v.  Chandler,  158  Cal. 
12,  109  Pac.  613. 

178.  Verdict  void  for  uncertainty— -In 
general. — In  criminal  case,  where  there  are 
two  defendants  jointly  indicted  and  jointly 
tried,  verdict  that  "We,  the  jury,  find  the 
defendant  guilty,"  is  void  for  uncertainty, 
as  it  can  not  be  ascertained  from  such  ver- 
dict which  of  two  defendants  on  trial  has 
been  found  guilty. — People  v.  Sepulveda,  59 
Cal.  342,  343. 

179.  When  reversal  necessary— In  gen- 
eral.— The  practice  of  deciding  a  case  with- 
out in  terms  declaring  upon  reserved  rul- 
ings touching  the  admissibility  of  evidence 
i»  one  to  be  reprobated  and  deplored,  and 
where  substantial  injustice  to  a  litigant  re- 
suits  the  error  is  of  sufficient  gravity  to 
call  f»r  a  reversal. — Stanwood  v.  Carson, 
169  Cal.  640,  147  Pac.  562. 

180.  It  is  only  when  a  judgment  rests  for 
its  validity  upon  a  finding  which  is  not 
supported,  or  which  negatives  a  fact  ad- 
mitted by  the  pleadings,  that  injury  is 
worked  and  a  reversal  must  follow. — 
Thayer  v.  Tyler,  169  Cal.  671,  147  Pac.  979. 

181.  An  instruction,  in  an  action  by  a 
passenger  against  a  street  railroad  com- 
pany for  personal  Injuries,  that  the  plain- 
tiff was,  as  a  matter  of  law,  not  guilty  of 
contributory  negligence  In  riding  on  the 
running-board  of  the  car,  is  prejudicial 
error. — Kelly  v.  Santa  Barbara  Consol.  R. 
Co.,  171  Cal.  415,  153  Pac.  903. 

182.  Denial  of  a  jury  trial  and  the  sub- 
stitution of  the  court  for  the  jury  to  hear 
the  evidence  and  determine  the  facts  are 
errors  of  so  grave  a  character  that  the 
court  will  not  refuse  to  reverse  the  case 
on  the  theory  that  justice  had  not  miscar- 


ried by  the  judgment. — In  re  Baird,  178  Cal. 
617,  160  Pac.  1078. 

183.  A  judgment  will  not  be  reversed  be- 
cause of  failure  to  make  findings  which 
would  not  necessitate  a  different  judgment 
even  if  they  were  made  and  entered  in 
appellant's  favor. — Smith  v.  Smith,  173  Cal. 
724,  161  Pac.  496. 

184.  A  judgment  will  not  be  reversed  on 
the  ground  of  failure  to  find  on  a  particular 
issue  where  the  want  of  such  a  finding  is 
not  prejudicial  to  the  defendant. — Beggs  v. 
Smith,  26  Cal.  App.  532,   147  Pac.  585. 

185.  Minor  errors  In  rulings  on  the  ad- 
missibility of  evidence  do  not  constitute 
ground  for  reversal. — Bannister  v.  H.  Jevne 
Co.,  28  Cal.  App.  133,  151  Pac.  546. 

Vn.    WHAT  IS  NOT  GROUND  FOR 
REVERSAL.. 

Error  affecting  Immaterial  or  collateral 
matters  will  be  disregarded. — See  pars.  66- 
69,  this  note. 

Harmless  error  Is  no  ground  for  reversal. 

—See  pars.  142-144,  this  note. 

180.  Change  of  Judges  during  proceed- 
ings.— Though  judges  are  changed  in  crim- 
inal trial,  and  one  judge  heard  argument 
and  received  verdict,  and  other  judge  after- 
wards resumed  his  seat  on  bench,  and  heard 
motion  for  new  trial  and  passed  sentence, 
the  judgment  will  not  be  reversed  on  ground 
of  change  of  personnel  in  court. — People 
v.  Henderson.  28  Cal.  465,  476. 

1ST.  Complaint— Abstractly  and  technic- 
ally  defective— Helped  out   by  answer. — In 

an  action  brought  to  recover  damages  for 
personal  injuries,  where  the  complaint 
technically  and  abstractly  does  not  charge 
the  defendant  with  negligence,  but  in  effect 
charges  its  employees  only  with  negligence, 
and  the  defendant's  answer  alleges  the  nec- 
essary matter  to  help  out  the  complaint  the 
defendant  can  not  be  heard  to  say  that  he 
has  suffered  any  injury  by  reason  of  the 
trial  court's  failure  to  sustain  a  demurrer  to  • 
the  complaint;  and  the  defendant  not  having 
suffered  any  injury  a  court  of  appeal  will 
not  be  justified  In  reversing  a  judgment  on 
the  verdict  because  the  error,  if  any,  is  a 
harmless  one. — Martin  v.  Southern  Pac.  Co., 

44  Cal.  App.  3,  136  Pac.  1030. 

• 

188.  Same— Defective  statement  of  essen- 
tial facts. — If  complaint  in  action  for  ac- 
counting and  to  recover  money  alleged  to 
be  due  plaintiff,  states  cause  of  action, 
though  It  states  essential  facts  improperly 
or  defectively  and  no  special  demurrer  has 
been  interposed,  and  court  finds  that  no 
part  of  money  for  which  judgment  was 
rendered  has  been  paid,  such  error  or  de- 
fect In  pleading  will  not  justify  reversal  of 
judgment. — Grant  v.  Sheerin,  84  Cal.  197. 
200,  201,  23  Pac,  1094. 

18*.  Same— Filing  of  amended  complaint 
upon  terms. — Where  gist  of  action,  as  stated 
in  original  complaint,  la  same  as  that  con- 
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tained  in  complaint  upon  which  trial  was 
had,  and  amended  complaint  was  filed  upon 
terms  with  which  plaintiff  complied,  there 
seems  to  be  nothing  which  works  any  hard- 
ship or  surprise  upon  defendant,  and  there 
Is  no  error  in  such  action  of  court  which 
justifies  reversal  of  judgment. — Riverside 
L.  &  I.  Co.  v.  Jensen,  73  Cal.  650,  553,  15 
Pac.   131. 

190.  Same  —  Fatally  defective  —  Errone- 
ous ruling-  of  trial  court  will  not  justify 
reversal  of  judgment  where  it  appears  that 
the  plaintiff  could  not  In  any  event  recover 
upon  the  cause  of  action  set  forth  within 
the  complaint  and  that  no  amendment  could 
cure  it.— Peters  v.  Peters,  156  Cal.  32,  37, 
103  Pac.  219. 

191.  Same— No  objection  made  to  aval* 
ciency. — Upon  objection  to  sufficiency  of 
complaint,  where  it  appears  that  there  was 
no  demurrer,  either  general  or  special,  and 
no  objection  made  to  it  in  court  below, 
judgment  ought  not  to  be  reversed. — People 
v.  Reis,  76  Cal.  269,  280,  18  Pac.  309. 

.  10i.  Same — Uncertainty  of,  where  de- 
fendant wm  not  misled. — Judgment  will  not 
be  reversed  for  uncertainty  of  complaint 
alone  where  answer  and  trial  show  clearly 
enough  that  defendant  was  not  misled  to 
his  injury. — Williams  v.  Casebeer,  126  Cal. 
77,   84,   58   Pac.   380. 

193.  Demurrer— Ruling;  on. — Error  in 
ruling  on  demurrer  will  not  cause  reversal 
of  judgment  where  no  injury  or  prejudice 
resulted  therefrom. — Petti t  v.  Forsyth,  15 
Cal.  App.   159,  113  Pac.  892. 

194.  The  above  section  applies  to  the 
ruling  on  a  demurrer  for  misjoinder  of 
parties  where  no  prejudice  is  suffered  there- 
from.— Hentig  v.  Johnson,  8  Cal.  App.  221, 
224,  96  Pac.   390. 

195.  Erroneous  admission  of  evidence— 
Which  does  not  affect  substantial  rights  of 

appellant,  is  no  ground  for  reversal  of 
judgment.— People  v.  Daniels,  105  Cal.  262, 
•265,  38  Pac.  720;  People  v.  Clark,  106  Cal. 
32,  41,  9  Am.  Cr.  Rep.  596,  39  Pac.  53;  Hewes 
v.  Germain  F.  Co.,  106  Cal.  441,  450,  39  Pac. 
853;  People  v.  Maroney,  109  Cal.  277,  279, 
41  Pac.  1097;  Simmons  v.  McCarthy,  128 
Cal.  455,  459,  60  Pac.  1037;  Hunter  v.  Milam, 
133  Cal.  601,  604,  65  Pac.  1079;  Rowe  v.  Hi- 
bernia  Sav.  &  L.  Soc,  134  Cal.  403,  406,  66 
Pac.  569. 

196.  Erroneous  exclusion  or  rejection  of 
evidence  —  Not  prejudicing  substantial 
rights  of  appellant  is  no  ground  for  rever- 
sal of  Judgment. — Alexander  v.  Central  L». 
&  M.  Co..  104  Cal.  532,  534,  38  Pac.  410; 
Hoult  v.  Ramsbottom,  127  Cal.  171,  177,  59 
Pac.  587;  Olenmore  D.  Co.  v.  Craig,  128  Cal. 
264,  268,  60  Pac.  858;  St.  Vincent's  Inst.  v. 
Davis,  129  Cal.  17,  20,  61  Pac.  476;  Hudson 
v.  Hudson,  129  Cal.  141,  143,  61  Pac.  773; 
Bosqui  v.  Sutro  R.  Co.,  131  Cal.  390,  398,  63 
Pac.  682;  Carpy  v.  Dowdell.  131  Cal.  499, 
501*  63  Pac.  780;  People  v.  Harlan,  133  Cal. 


16,  19,  22,  C5  Pac.  9;  Hunter  v.  Milam.  1« 
Cal.  601,  604,  65  Pac.  1079;  Harp  v.  Harp, 
136  Cal.  421,  424,  69  Pac.  28;  McMullin  ▼. 
McMullin,  140  Cal.  112,  119,  78  Pac.  808; 
Finlen  v.  Heinse,  32  Mont.  854,  80  Pac  918. 
926. 
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197.  Same— Exclusion      of 

Ruling  of  trial  court  in  excluding  deposi- 
tion on  behalf  of  plaintiff  will  not  be  re- 
versed where  plaintiff  does  not  appear  to 
have  been  injured  by  such  exclusion. — Glen- 
more  D.  Co.  v.  Craig,  128  Cal.  264,  268,  69 
Pac.  858. 

198.  Same  —  Reopening;  case  for  addi- 
tional evidence. — Judgment  will  not  be 
reversed  because  of  action  of  trial  court  in 
refusing  to  reopen  case  after  close  of  trial 
for  purpose  of  allowing  Introduction  of 
additional  evidence  where  there  was  no 
showing  of  any  excuse  for  not  having  pro- 
duced evidence  after  trial. — Consolidated 
Nat.  Bank  v.  Pacific  C.  S.  Co.,  95  Cal.  1,  16, 
29  Am.  St.  Rep.  85,  30  Pac.  96. 

199.  Same— Testimony  as  to  services  ea 
quantum  meruit. — In  action  on  contract, 
which  was  deviated  from,  Judgment  will 
not  be  reversed  because  of  admission  of 
testimony  of  value  of  plaintiff's  services, 
action  being  brought  on  quantum  meruit 
— De  Boom  v.  Priestly,  1  Cal.  206.  207. 

200.  Erroneous  or  unimportant  rulings 
upon  evidence— Which  do  not  appear  frost 
record  to  have  materially  injured  appellant 
are  no  ground  for  reversal  of  Judgment— 
Duffy  v.  Duffy,  104  Cal.  602,  607,  38  Pac 
443;  People  v.  Worthington,  115  CaL  242. 
246,  46  Pac.  1061;  People  v.  Barthleman,  121 
Cal.  7,  16,  52  Pac.  112;  Hudson  v.  Hudson, 
129  Cal.  141,  143,  61  Pac.  778;  People  v. 
Wynn,  133  Cal.  72,  73,  65  Pac.  126. 

201.  Error — In  striking  oat,  or  In  refus- 
ing to  strike  ont — Allegations  In  complaint, 
or  denials  in  answer,  is  no  ground  for  re- 
versal where  such  rulings  are  without  prej- 
udice, and  they  will  be  disregarded. — Sloane 
v.  Southern  Cal.  ft.  Co.,  Ill  Cal.  668,  684. 
686,  32  L.  R.  A.  193,  44  Pac.  320. 

202.  Same  —  Same  —  Evidence  —  Is  as 
around  for  reversal  of  Judgment  when  no 
prejudice  appears  to  have  been  occasioned 
to  appellant. — Duffy  v.  Duffy,  104  CaL  602, 
607,  38  Pac.  443;  Sloane  v.  Southern  CaL  R. 
Co.,  Ill  Cal.  668,  684,  686,  32  L.  R.  A.  193. 
44  Pac.  320;  Higgins  v.  San  Diego  Sav. 
Bank,  129  Cal.  184,  186,  61  Pac,  943;  Moore 
v.  Douglas,  132  Cal.  399,  400,  64  Pac  705: 
Schuur  v.  Rodenback,  133  Cal.  86,  90.  65 
Pac.  298;  Baker  v.  Borello,  136  CaL  160,  164. 
167,  68  Pac.  691. 

208.     Same   —   Without    prejudice    la    not 

ground  for  reversal. — Reynolds  v.  Lincoln. 
71  Cal.  183,  185.  9  Pac.  176.  12  Pac  449; 
Allen  v.  McKay  ft  Co.,  139  Cal.  94,  102,  72 
Pac.  713. 

204.  Same  —  Same  —  Admlssioa  of  evi- 
dence.— Conceding  that  errors  have  oc- 
curred   in    admission    of    evidence,    court 


Tit.  VI,  Cb.  Till.] 


WHAT  IS  NOT  GROUND  FOR  REVERSAL. 


•  475 


would  not  be  justified  in  disturbing  judg- 
ment on  that  ground  where  it  does  not  ap- 
pear that  they  were  prejudicial  errors,  or 
that  appellant  has  sustained  any  Injury 
therefrom. — Coonan  v.  Leowenthal,  129  Cal. 
197,  202,  61  Pac.  940. 

200.     Same— Same— Failure    to    role    upon 

demurrer. — Where  no  possible  injury  could 
have  resulted  to  appellant  by  reason  of 
court's  failure,  if  failure  there  was,  to  rule 
upon  demurrer,  judgment  should  not  be 
reversed. — Perrier  v.  Ferrier,  64  Cal.  23,  24, 
27  Pac.  960. 

206.  Same— Same— In  striking  out  part 
of    aatner    denying    corporate    existence. — 

Judgment  will  not  be  reversed  for  error 
which  did  not  prejudice  defendants.  Thus, 
error  in  striking  out  that  portion  of  an- 
swer which  denies  corporate  existence  is 
not  prejudicial  error,  because,  if  judgment 
were  reversed  on  that  ground,  and  new 
trial  ordered,  only  result  would  be  that 
on  another  trial  plaintiff  would  again  put 
In  evidence  certificate  of  incorporation, 
which  he  had  once  been  permitted  to  do, 
and  which  would  conclusively  establish  due 
Incorporation  of  the  company;  and  new 
trial,  on  this  point,  would  not  therefore 
benefit  defendants. — People  v.  Hagar,  52 
Cal.  171,  183. 

207.  Same— Same — Overruling-  of  demur- 
rer on  ground  of  ambiguity. — Order  over- 
ruling demurrer  to  complaint,  on  ground 
of  ambiguity,  does  not  constitute  reversible 
error,  if,  after  such  order,  cause  is  tried 
upon  its  merits,  and  it  does  not  appear  that 
defendant  was  prevented  from  making 
whatever  defense  he  had  to  cause  of  action 
shown  by  plaintiff's  evidence  (Harrison,  J., 
dis.  op.). — Shade  v.  Sisson  M.  &  L.  Co.,  115 
Cal.  357,  371,  47  Pac.  135. 

206.  Same  —  Not  affecting  substantial 
rights  of  parties — In  general. — Judgment 
will  not  be  reversed  for  any  errors  which 
do  not  affect  substantial  rights  of  parties. 
— Hayford  v.  Kocher,  65  Cal.  389,  390,  4 
Pac.  350. 

209.  Where  cause  appears  to  have  been 
tried  as  if  complaint  was  In  all  respects 
sufficient,  and  upon  examination  of  record 
no  error  or  defect  In  pleadings  or  proceed- 
ings is  found  which  affects  substantial 
rights  of  parties,  judgment  should  not  be 
reversed. — People  v.  Reis,  76  Cal.  269,  280, 
18  Pac.  809. 

210.  Same— Improper  overruling  of  de- 
murrer to  complaint  for  uncertainty  or  am- 
biguity is  no  ground  for  reversal,  where  no 
substantial  injury  appears. — Holland  ▼. 
McDade,  125  Cal.  353,  356,  58  Pac.  9;  Steph- 
enson v.  Deuel,  126  Cal.  656.  660,  58  Pac. 
258;  Foerst  v.  Kelso,  181  Cal.  376,  378,  63 
Pac.  681. 

211.  Same— Failure  to  include  inopera- 
tive clause  In  Judgment. — Mere  failure  to 
Include  in  Judgment  a  clause  which  can 
not    have    any    operative   effect,    or   confer 
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any  right  or  protection  upon  either  plain- 
tiff or  defendant,  does  not  affect  substan- 
tial rights  of  either  party  and  is  not 
sufficient  ground  for  reversal  of  judgment. 
—Claudius  v.  Aguirre,  89  Cal.  501,  506,  26 
Pac.  1077. 

212.  Same— Overruling  demurrer  to  de- 
fective answer*  If  enough  facta  are  stated 
to  constitute  cause  of  action. — Though  some 
portions  of  answer  may  be  insufficient,  if 
there  is  enough  matter  in  it,  well  pleaded, 
to  constitute  good  defense  to  action,  and 
it  does  not  appear  from  anything  found  in 
transcript  that  error  complained  of,  namely, 
overruling  of  demurrer  to  answer,  affected 
any  substantial  right  of  plaintiff,  judgment 
will  be  affirmed. — Younglove  v.  Nixon,  61 
Cal.  301,  306. 

21S.  Failure— Of  answer  to  aver  facta 
showing  defendant'a  rights— Where  court 
tail  him  entitled  to  Judgment  upon  agreed 
statement. — In  action  of  ejectment  where 
defendant  sets  up  that  he  was  entitled  to 
pre-empt  land,  but  that  it  was  wrongfully 
awarded  to  plaintiff  by  land  officers,  and 
prays  that  pj  a  in  tiff  be  adjudged  to  be  trus- 
tee holding  legal  title  for  use  of  defendant, 
and  parties  enter  into  agreed  statement  of 
facts,  and  court  finds  that  defendant  Is  en- 
titled to  judgment  on  such  agreed  state- 
ment of  facts,  appellate  court  will  not  re- 
verse judgment,  even  though  answer  fails 
to  aver  facts  showing  defendant's  right  to 
pre-empt  land. — Hess  v.  Bolinger,  48  Cal. 
349,  350,  364. 

214.  Same— Of  cross-complaint  to  aver 
non-payment  of  notes. — Where  pleadings 
show  that  plaintiff  sues  for  balance  alleged 
to  be  due  him  on  account  which  includes, 
as  credits  to  defendant,  three  certain  notes, 
they  being  credited  as  payment  on  account, 
and  that  plaintiff,  In  fact,  claims  that,  after 
crediting  same,  there  still  remains  due 
plaintiff  balance  sued  for,  and  plaintiff 
does  not  really  claim  that  there  ever  was 
any  payment  to  be  denied  by  formal  al- 
legation of  non-payment  in  cross-complaint, 
alleged  error  that  cross-complaint  fails  to 
aver  non-payment  of  notes  Is  without  sub- 
stantial merit  and  will  not  justify  reversal 
of  judgment. — Abner  D.  Co.  v.  Keystone  C. 
M.  Co.,  145  Cal.  490,  496,  78  Pac.  1050. 

215.  Same  —  Same  —  Failure  to  enter 
amendment  of  record. — If  amendment  is  al- 
lowed, failure  to  make  it  formally  upon 
record  does  not  necessitate  reversal  of 
Judgment.  Record  can  still  be  corrected  to 
conform  with  order  permitting  amendment. 
— French  v.  McCarthy,  125  Cal.  508,  612,  58 
Pac.  154. 


210.  Same— To  strike  out  redundant  and 
Irrelevant  matter. — Failure  of  court  to 
strike  out  redundant  and  irrelevant  matter 
in  the  complaint  is  not  ground  for  reversal, 
since  such  an  error  is  not  to  be  regarded 
where  it  does  not  affect  substantial  rights. 
— Doolittle  v.  McConnell,  178  Cal.  697,  174 
Pac.  305. 
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217.  Hnr miens  error— In  general. — Judg- 
ment should  never  be  reversed  because  of 
harmless  error. — Thomas  v.  Jameson,  77 
Cal.  91,  94,  19  Pac.   177. 

218.  Same — As  to  date*. — Where  it  clearly 
appears  from  evidence  that  dates  re- 
ferred to  in  complaint  and  finding:  are  evi- 
dently erroneous,  such  dates  should  be 
corrected,  but  if  not  error  is  harmless,  and 
judgment  will  not  be  reversed  by  reason 
thereof. — Thomas  v.  Jameson,  77  Cal.  91,  94, 
19  Pac.  177. 

219.  Same  —   la   giving   Instructions.  — 

Harmless  error  in  giving  instructions  Is 
no  ground  for  reversal  of  judgment. — Los 
Angeles  C.  Assoc,  v.  Los  Angeles,  103  Cal. 
461,  471,  37  Pac.  875;  Chapell  v.  Schmidt. 
104  Cal.  511,  513,  38  Pac.  892;  People  v. 
Stanton,  106  Cal.  139,  142,  39  Pac.  525;  Baker 
v.  Borello,  131   Cal.  615,   617,  63   Pac.   914. 


Same  Order  la  which  motion*  are 
overruled  does  not  in  any  way  affect  sub- 
stantial rights  of  parties.  It  Is  harmless 
Irregularity  which  will  be  disregarded  on 
appeal. — Pennie  v.  Visher,  94  Cal.  823,  326, 
29  Pac  11. 

221.  Same— Ruling  aa  to  joinder  of  par- 
tie*. — Judgment  should  not  be  reversed  for 
harmless  ruling  as  to  joinder  of  parties. — 
Asevado  v.  Orr,  100  Cal.  298,  299,  34  Pac.  777. 

222.  Immaterial  error— Aa  to  apportion- 
ment of  costs. — If  judgment,  In  action  of 
ejectment,  is  otherwise  properly  rendered. 
It  will  not  be  reversed  because  of  imma- 
terial error  as  to  apportionment  of  costs, 
which,  if  corrected,  would  not  in  least  bene- 
fit defendant. — George  v.  Silva,  68  Cal.  272, 
274,  9  Pac.  257. 

223.  Immaterial    variance— la    general. — 

Judgment  will  not  be  reversed  because  of 
immaterial  variance. — Houghton  v.  Trumbo, 
103  Cal.  239,  241,  87  Pac.  152. 

224.  Same— A*    to    terms    of-  contract. — 

Judgment  for  plaintiff  will  not  be  reversed 
on  appeal  by  reason  of  variance  between 
terms  of  contract  relied  upon  in  his  com- 
plaint and  stipulated  terms  of  contract 
agreed  upon  by  parties  at  trial,  where  no 
objection  was  made  by  defendant  on  this 
ground  in  court  below. at  any  stage  of  pro- 
ceedings.— Colfax  M.  P.  Co.  v.  Southern 
Pac.  R.  Co.,  118  Cal.  648,  650,  654,  40  L.  R.  A., 
78,   60  Pac.  775. 

225.  Same— Action  against  principals  and 
sureties  on  bond. — In  action  upon  bond  al- 
leged to  have  been  executed  by  two  persons 
named  as  principals,  and  three  other  per- 
sons as  sureties,  where  averment  of  com- 
plaint shows  bond  executed  by  two  persons 
named  as  defendants  "and"  other  defend- 
ants, while  bond  offered  in  evidence  was 
not  executed  by  said  persons  named  as 
principals,  there  may  be  variance,  but,  if 
so,  it  is  not  so  material  as  to  justify  re- 
versal of  judgment  against  sureties. — Kurtz 
v.  Forquer,  94  Cal.  91,  94,  29  Pac.  413. 


Same— Between  answer  and  parol 
proof— Waiver. — Variance  between  written 
contract  when  produced  and  averments  of 
answer  is  waived  by  plaintiff  by  his  failure 
to  object  at  proper  time,  but  there  is  no 
variance  justifying  reversal  of  judgment, 
under  this  section,  between  answer  and 
parol  proof  which  is  offered  tending  to  show 
extension  of  time  for  delivery  of  certain 
lumber  in  controversy.  —  Waugenheim  v. 
Graham,  39  Cal.  169,  175. 

227.  Same  —  Complaint  against  stock- 
holder.— If  complaint,  by  judgment  creditor 
of  corporation,  against  stockholder,  alleges 
that  debt  was  contracted  on  June  1,  proof 
that  it  was  contracted  on  August  20th  of 
same  year  is  not  variance  which  justifies 
reversal  of  judgment.  Main  issue  is  whether 
defendant  was  or  was  not  stockholder  at 
time  indebtedness  was  incurred,  and  it  is 
not  apparent  that  he  could  have  been  mis- 
led to  his  prejudice  by  averment  as  to  time 
that  indebtedness  was  incurred. — Cockins 
v.  Cook,  5  Unrep.  103,  41  Pac.  406,  407. 

228.  Same— Conversion  of  piano. — In  ac- 
tion for  damages  for  conversion  of  piano, 
commenced  on  November  14,  1892,  and  com- 
plaint alleges  conversion  as  of  July,  1892, 
and  court  finds  that  defendants  converted 
piano  to  their  own  use  upon  February  21, 
1891,  variance  is  immaterial,  and  not  such 
as  will  warrant  reversal  of  cause. — Ban- 
croft Co.  v.  Haslett,  106  Cal.  151,  152,  39 
Pac    602. 

229.  Same  —  Foreclosure  of  mechanics* 
Ilea. — In  an  action  for  foreclosure  of  me- 
chanics' lien,  where  averment  in  complaint 
is  that  there  was  agreement  to  pay  for 
material  furnished  for  what  materials  were 
•'reasonably  worth/'  and  notice  of  lien  pro- 
vides that  material  was  to  be  paid  for  at 
"current  market  price,"  there  Is  not  such 
variance  between  pleading  and  proof  aa  to 
authorize  reversal  because  "regular  market 
price"  is  same  as  current  market  price. — 
Santa  Monica  L.  &  M.  Co.  v.  Hege,  119  Cat 
876,  380,  51  Pac.  556. 

230.  Same— Not  misleading:.  —  Judgment 
should  not  be  reversed  on  ground  of  vari- 
ance between  pleadings  and  proof  where 
such  variance  has  not  misled  appellant  to 
his  prejudice. — Began  v.  O'Reilly,  32  Cal. 
11,  14;  Ah  Goon  v.  Tarpey,  2  Cal.  Unrep. 
483,  7   Pac.   188. 

281.  Same  —  Technical  variance. — Judg- 
ment will  not  be  reversed  because  of 
technical  variance  between  evidence  and 
finding  of  facts  and  pleading,  where  no  ob 
jection  was  made  on  account  of  such 
variance  in  court  below,  and  where  point  is 
raised  In  supreme  court  for  first  time. — 
Dlkeman  v.  Norrie,  36  Cal.  94,  103. 

232.     Same  —  When    not    prejudicial.   — 

Where  complaint  upon  which  case  was 
tried  is  sufficient  against  general  demurrer, 
and  will  sustain  findings  and  judgment, 
there  is  not  sufficient  variance,  if  any.  be- 
tween proof  and  allegations  in  complaint  to 
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prejudice   appellant,   or  to  justify   reversal 
on  that  ground. — Carter  v.  Rhodes,  135  Cal. 
>46,  48,  66  Pac.  986;  Miller  v.  Ballerino,  186 
Cal.  566.  568,  67  Pac.  1046,  68  Pac.  600. 

238.  Same  — Wfcere  no  objection  was 
Bade. — Supreme  court  will  not  reverse 
Judgment  on  account  of  variance  between 
plaintiff's  proof  and  averments  of  his  com- 
plaint, where  defendant  made  no  objection 
to  introduction  of  evidence  on  that  ground. 
—Marshall  v.  Ferguson,  28  Cal.  66,  66,  70. 


234.  Indeflnlteness  of  nndlng-— Not  ground 
for  reversal  when. — Indeflniteness  of  a  find- 
ing that  it  is  inartfully  drawn,  where  it  is 
sufficient  to  enable  the  court  to  determine 
that  there  was  a  finding*  on  the  issue  pre- 
sented, and  being  sufficient  to  identify  the 
property  involved  In  the  litigation,  substan- 
tial justice  having*  been  done,  the  case  will 
not  be  reversed  for  failure  to  more  specifi- 
cally identify  the  property  In  the  findings, 
under  the  provisions  of  the  above  section. 
— Portuguese  American  Bank  v.  Schultz,  — 
Cal.  App.  — ,  198  Pac.  806. 

239.  Irregularity— la  withdrawing  cause 
from  Jury. — Judgment  should  not  be  re- 
versed on  account  of  court's  Irregularity  in 
withdrawing-  case  from  jury  and  practically 
nonsuiting-  plaintiffs,  if,  under  evidence,  it 
does  not  appear  that  different  result  would 
have  been  probable. — Estate  of  Morey,  147 
Cal.    496,    82    Pac.    57. 

236.  Judgment— After  demurrer  Is  over- 
ruled, when. — When  demurrer  Is  overruled 
and  no  application  to  court  is  made  for 
leave  to  answer,  and  no  meritorious  defense 
is  asserted,  appellate  court  will  not  reverse 
the  judgment. — Thornton  v.  Borland,  12  Cal. 
438,    440. 

237.  Same— By  default— In  excess  of  that 
•nedaed  In  summons. — If  judgment  by  de- 
fault is  entered  for  amount  in  excess  of 
that  specified  In  summons  such  error  is  not 
ground  for  reversing-  judgment,  but  superior 
court  will  be  directed  to  order  its  clerk  to 
properly  modify  judgment.  —  Alexander  ▼. 
McDow,  108  Cal.   25,  81,  41  Pac.   24. 

238.  Same— Not  In  alternative,  for  recov- 
ery of  personal  property. — In  action  to  re- 
cover possession  of  certain  personal  prop- 
erty, judgment  in  favor  of  plaintiff  for  Its 
possession  is  good  without  any  alternative 
Judgment  for  its  value.  Judgment  is  not 
void  or  erroneous  because  not  In  alterna- 
tive, and  can  not  be  reversed^-Claudius  v. 
Aguirre,  89  Cal.  601,  506,  26  Pac.  1077. 

23».  Umltlna*  reading  of  deposition— In 
will  contest. — In  a  will  contest  on  the 
ground  of  the  testator's  mental  incom- 
petency, objections  to  an  order  of  the  trial 
court  limiting  the  further  reading  of  the 
•depositions  of  witnesses  on  the  question 
of  sanity  or  Insanity  of  testator  will  not 
be  considered  on  appeal  in  the  absence  of 
anything*  In  the  record  showing*  the  com- 
petency and  materiality  of  the  excluded 
depositions. — Estate  of  Wineteer,  176  Cal. 
28,  167  Pac.  676. 


24*.     Matters  of  discretion— In  general. — 

Judgment  will  not  be  reversed  for  action 
of  court  in  matters  as  to  which  it  had 
discretion,  where  it  is  not  clear  that  such 
discretion  was  abused. — Lee  v.  Southern 
Pac.  R.  Co.,  101  Cal.  118,  121,  35  Pac.  572 
(order  granting*  new  trial);  Wolff  v.  Wolff, 
102  Cal.  433,  442,  36  Pac.  767,  1037  (allow- 
ance of  permanent  alimony);  Stockton  C.  H. 
*  A.  v.  Houser,  103  Cal.  377,  380,  37  Pac. 
179  (changing*  place  of  trial);  People  v. 
Leyshon,  108  Cal.  440,  444,  41  Pac.  430 
(granting  or  refusing*  continuance  in  crim- 
inal case);  In  matter  Estate  Martin,  113 
Cal.  479,  481,  45  Pac.  813  (granting  new 
trial  for  insufficiency  of  evidence);  People 
v.  Mayes,  113  Cal.  618,  627,  45  Pac.  860  (ad- 
mitting- proof  out  of  Its  proper  order); 
Peycke  v.  Keefe,  114  Cal.  212,  214.  46  Pac. 
78  (restoring  answer  of  defendant  which 
has  been  stricken  out  and  Judgment  ren- 
dered against  him  on  the  ground  of  wilful 
refusal  to  give  his  deposition);  Irvine  v. 
Perry,  119  Cal.  352,  357,  61  Pac.  544,  949 
(awarding  cost  in  an  action  for  fore- 
closure). 

241.  Mere  technical  errors  of  law— In 
general. — Judgment  will  not  be  reversed 
for  mere  technical  error  of  law  which,  after 
case  has  been  tried,  is  of  too  little  conse- 
quence to  be,  in  any  substantial  sense, 
prejudicial  error.  Mere  technical  error  un- 
accompanied by  Injury  will  be  disregarded. 
— Sloane  v.  Southern  Cal.  R.  Co.,  Ill  Cal. 
668,  686.  32  L.  R.  A.  193,  44  Pac.  320;  Bak»T 
v.  Southern  Cal.  R.  Co.,  114  Cal.  501,  505. 
46  Pac.  604;  Smith  v.  Smith,  119  Cal.  183. 
186.  48  Pac.  730,  51  Pac.  183;  Hirshfeld  v. 
Weill,  121  Cal.  13,  15,  53  Pac.  402;  Holland 
v.  McDade,  125  Cal.  353,  356,  58  Pac.  9; 
Stephenson  v.  Deuel,  125  Cal.  656,  660.  58 
Pac.  258:  Poerst  v.  Kelso,  131  Cal.  376,  378, 
63    Pac.    681. 

242.  When  Judgment  plainly  appears  by 
record  to  be  right,  it  will  not  be  reversed 
for  technical  error  which  could  not  have 
possibly  worked  any  Injury  to  plaintiff  in 
error. — George  v.  Silva,  68  Cal.  272,  274,  9 
Pac.  255. 

243.  A  judgment  will  not  be  reversed 
for  a  matter  of  form  nor  upon  a  rigid  in- 
terpretation of  an  Immaterial  statement  of 
fact,  even  though  technical  error  appears. — 
Taylor  v.  Ballard,  41  Cal.  App.  232,  182 
Pac.  464. 

244.  Same— Defective  statement,  In  sum- 
mons, of  cause  of  action. — Judgment  should 
not  be  reversed  by  reason  of  alleged  error 
or  defect  in  summons,  which  is  claimed  not 
to  state  "the  cause  and  general  nature  of 
the  action,"  where  such  error  or  defect  is 
more  technical  than  real. — King*  v.  Blood, 
41  Cal.  314,  317. 

245.  MI* Joinder  of  causes  of  action— In 
g-eneral. — Judgment  should  not  be  reversed 
for  misjoinder  of  causes  of  action  wherr* 
such  misjoinder  does  not  affect  substantial 
rights  of  parties. — Reynolds  v.  Lincoln,  71 
Cal.  183,  185,  9  Pac.  176,  12  Pac.  449. 
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246.  Sane  —  Overruling  demurrer    for*— 

Where  substantial  rights  of  parties  have 
not  been  affected  by  misjoinder  of  causes 
of  action,  judgment  that  is  rendered  after 
trial  of  case  upon  its  merits  should  not  be 
reversed  because  court  overruled  demurrer 
for  such  misjoinder. — Asevado  v.  Orr,  _100 
Cal.  293,  800,  34  Pac.  777;  Hirshfeld  v.  Weill, 
121  Cal.  18.  15,  53  Pac.  402. 

247.  Mistake  capable  of  correction— la 
general. — Verdict  and  judgment  are  not 
void  for  the  reason  that  they  run  in  name 
of  original  partners,  overlooking  change 
made  by  death  of  one  of  partners,  and  sub- 
stitution of  his  executors,  made  by  order 
of  court,  as  parties  plaintiff.  The  mistake 
is  capable  of  correction  and  does  not  re- 
quire reversal  of  judgment. — Sanborn  v. 
Cunningham,  4  Cal.  Unrep.  95,  33  Pac.  894, 
897. 

248.  Modifying  verdict — By  reducing*  It. 
— Assuming  that  court  has  power  after 
verdict  to  amend  complaint  so  as  to  con- 
form to  proof,  but  evidence  does  not  disclose 
enough  to  justify  verdict  in  full  amount, 
court  will  not  reverse  judgment,  but  will 
direct  it  to  be  modified  by  reducing  it  to 
amount  stated. — Clark  v.  San  Francisco  A 
S.  J.  V.  R.  Co.,  142  Cal.  614,  620,  76  Pac.  507. 

249.  Motion  for  new  trial— By  all  de- 
fendants—Where some  were  not  affected. — 

In  action  to  quiet  title  to  water-rights, 
where  irrigation  district  is  made  defendant, 
and  board  of  directors  of  such  district  are 
also  made  defendants,  but  disclaim  all  in- 
terest in  controversy,  and  findings  and 
judgment  are  given  against  irrigation  dis- 
trict, but  motion  for  new  trial  is  made  by 
all  of  defendants,  while  individuals  named 
as  defendants  are  not  affected  or  injured  by 
findings  or  judgment,  but  order  granting 
new  trial  having  been  rightly  made  as  to 
one  of  defendants, — the  irrigation  district, 
— plaintiff  is  not  injured  by  joinder  of  in- 
dividual defendants  in  motion,  nor  by 
granting  of  motion  as  to  all,  and  he  should 
not  be  permitted  to  profit  by  findings  which 
do  not  accord  with  facts  which  he  has 
stipulated  to  be  true,  if  it  can  be  avoided. 
Appellant's  contention  that  such  order  ap- 
pealed from  must  be  reversed  because  mo- 
tion for  new  trial  was  made  by  all  defend- 
ant?, while  individuals  named  as  defendants, 
having  disclaimed  all  interest  in  contro- 
versy, were  not  affected  or  injured  by  find- 
ings or  judgment,  can  not  be  sustained. — 
Boehmer  v.  Big  Rock  Irr.  Disk,  117  Cal. 
19,    25,    48   Pac.    908. 

200.  Objection— la  mature  of  demurrer 
to  answer. — Judgment  will  not  be  reversed 
upon  objection  which  seems  to  be  in  nature 
of  demurrer  to  answer,  on  ground  that 
facts  stated  are  insufficient  to  constitute  de- 
fense, when  such  point  is  made  in  supreme 
court  for  first  time,  which  was  fully  liti- 
gated on  trial. — Lee  v.  Figg,  37  Cal.  828, 
336.   99   Am.   Dec.    271. 


and  decree  be  entered  accordingly,"  added 
to  findings  of  fact,  must  be  held,  on  appeal 
as  sufficient  statement  of  conclusions  of 
law,  where  It  is  apparent  that  If  more  spe- 
cific conclusions  of  law  had  been  stated 
they  must  have  been  in  favor  of  plaintiff. 
Hence,  omission  of  more  specific  conclu- 
sions is  not  such  error  or  defect  as  affects 
substantial  rights  of  defendant  or  furnishes 
any  ground  for  reversal. — Rae  v.  Haffen- 
den,  116  Cal.  596,  600,  48  Pac.  716. 

252.  Order  granting  acw  trial — Will  net 
be  reversed  on  around  of  "surprise,"  un- 
less there  has  been  abuse  of  discretion  of 
court  below. — Nooney  v.  Ma  honey,  30  Cai 
226,   227. 


2S8.  Pleading  aot  radically  defect!' 
Though  faulty. — Pleading  though  subject  to 
criticism,  will  not  justify  reversal  of  judg- 
ment, unless  it  is  radically  defective. — 
Gassen  v.  Bower,  72  Cal.  655,  556,  14  Pac. 
206. 

254.  Refusal  to  allow  defendant  to  tie 
amended  answer,  when. — Judgment  will  not 
be  reversed  because  of  refusal  of  court  be- 
low to  allow  defendant  to  file  amended 
answer,  where  matters  averred  therein 
might  all  have  been  proved  under  answer 
originally  filed.  Error  without  injury  af- 
fords no  ground  for  reversal. — Edgar  v. 
Stevenson,  70  Cal.  286,  287,  11  Pac.  704. 

255.  Same— Where  both  parties  Intro- 
duced evidence. — Judgment  will  not  be 
reversed  because  court  refused  to  allow 
defendant  to  amend  his  answer*  where  rec- 
ord shows  that  both  parties  introduced 
evidence  just  as  if  entry  were  perfect  in 
the  particulars  in  which  it  sought  to  be 
amended.  In  such  case,  defendant  was  not 
injured  by  such  refusal. — Southern  Pac  R. 
Co.  v.  Purcell,  77  Cal.  69,  72,  18  Pac.  886. 

256.  Same— Where  mo  exception  was 
taken. — Plaintiffs  can  not  have  reversal 
of  judgment  on  ground  that  they  were  not 
granted  leave  to  amend,  where  record  fails 
to  show  any  request  to  amend,  and  there 
Is  no  exception  to  action  of  trial  court  in 
that  connection. — Prince  v.  Lamb,  128  Cal. 
120,  180,  60  Pac.  689. 

257.  Several  plea  of  statute  of  llsalta- 
tlons— In  general. — Where  joint  plea  of 
statute  of  limitations  has  been  interposed, 
and  which  has  been  held  not  good  as  to  one 
of  defendants,  judgment  will  not  be  re- 
versed because  of  action  of  court  in  allow- 
ing one  of  defendants  to  file  several  plea  of 
statute  of  limitations. — Robinson  v.  Smith, 
14  Cal.   254.^ 


251.     Omission    of    more    •  peel  lie    conclu- 
sions—Effect of* — The  words  "let  judgment 


258.  Substantial  Injury  mot 
la  general. — No  Judgment  or  order  can  be 
reversed  for  error  unless  by  reason  of  the 
error  the  appellant  has  suffered  a  substan- 
tial Injury. — Fogg  v.  Perris  Irr.  Dist-,  154 
Cal.  209,  217,  97  Pac  816. 

259.  Where  It  Is  manifest  that  the  re- 
ception of  excluded  evidence  could  not 
have  changed  the  result  the  appellant  can 
not  be  said  to  have  suffered  injury  by  the 
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exclusion. — Higglns  ▼.  Los  Angeles  R.  Co., 
R  Cal.  App.  748,  754,  91  Pac.  344. 

260.  When  from  the  record  the  appellate 
court  can  see  that  the  injury  was  not  sub- 
stantial, It  is  not  such  a  grievance  as  re- 
quires redress.  There  is  no  aggrieved  party 
in  such  sense  that  he  needs  or  can  obtain 
a  correction  of  the  error. — Pettit  v.  Forsyth, 
15  Cal.  App.  169,  113  Pac.  892. 

261.  Substantial  injury  to  the  party  com- 
plaining must  have  resulted  to  justify  re- 
versal.— Dennis  v.  Crocker-Huffman  Lnnd 
&  W.  Co.,  6  Cal.  App.  58,  61,  91  Pac.  425. 

262.  Salt  brought  In  lime  of  real  party 
In  Interest— Instead  of  the  people. — Judg- 
ment, otherwise  valid,  will  not  be  reversed 
merely  because  action  is  brought  in  name 
of  reclamation  district,  instead  of  people, 
when,  if  people  were  plaintiff,  they  would 
be  so  merely  as  matter  of  form,  real  party 
in  interest  all  time  being  reclamation  dis- 
trict.— Reclamation  Dist  v.  Hagar,  66  Cal. 
54,    68,    4    Pac.    946. 

263.  Salt  oa  lost  aote — Fa  rn  lab  la*  of 
necessary  bond— Costs. — In  action  upon  lost 
note,  it  does  not  concern  defendant,  except 
as  to  question  of  costs,  whether  necessary 
bond  be  furnished  before  suit  commenced. 
If  he  persists  in  making  defense  to  action, 
he  should  be  held  for  costs  thereafter  ac- 
cruing; but  where  record  does  not  show 
what  costs  have  accrued  at  time  bond  was 
filed,  or  when  it  was  tendered,  supreme 
court  has  no  means  of  ascertaining  what, 
if  any,  costs  should  be  deducted  as  having 
accrued  when  bond  was  tendered,  and  judg- 
ment will  not  be  reversed,  because  matter 
comes  clearly  within  spirit  of  this  section. 
— Farmers'  E.  Bank  v.  Altura  G.  M.  &  M. 
Co.,  129  Cal.  263,  270,  272,  61  Pac.  1077. 

294,  Uncertainty  of  description  of  prop- 
erty—la  Judgment.— -Judgment  will  not  be 
reversed  because  of  uncertainty  of  descrip- 
tion of  property  therein,  which  might  pre- 
vent judgment  from  being  executed  unless 
It  can  be  seen  how  defendant  may  be  preju- 
diced by  defective  description. — Abner  D. 
Co.  v.  "Keystone  C.  Btf.  Co.,  145  Cal.  490,  496, 
78  Pac.  1050;  Asblll  v.  Standley,  8  Cal. 
Unrep.  665,  31  Pac.  728,  789. 

265.     Want   of  finding  —   In    general.  — 

While  It  is  duty  of  trial  court  to  find  upon 
all  material  issues  in  case,  judgment  will 
not  be  reversed  where  want  of  finding  on 
particular  issue  is  not  prejudicial  to  appel- 
lant.— McCourtney  v.  Fortune,  57  Cal.  617, 
*19;  Win  slow  v.  Oohransen,  88  Cal.  450, 
462.    26   Pac.   504. 

269.  Same— A»  to  plea  of  statute  of  limi- 
tations.— In  action  of  ejectment,  where 
court  finds  that  plaintiff  never  was  owner 
of  premises  or  entitled  to  possession,  Us 
omission    to    find    directly    upon    plea    of 


statute  of  limitations  does  not  in  any  way 
affect  plaintiffs,  and  finding  thereon,  either 
way,  would  not  help  or  hurt  plaintiff,  and 
judgment  will  not  be  reversed  for  such 
omission. — McCourtney  v.  Fortune,  57  Cal. 
617,    619. 

267.  Same— Language  of  finding  should 
not  be  strained. — Court  should  not  strain 
language  of  finding  to  make  out  case  of 
conflict.  Finding  should  be  reconciled  if  it 
can  be  reasonably  done.  Thus,  where  court 
only  finds  that  account  was  mutual,  open, 
and  current  account,  instead  of  stated  ac- 
count, as  alleged  in  defendant's  answer,  but 
further  finds  that,  at  commencement  of 
action,  there  was  no  balance  whatever  due 
from  defendant  to  plaintiff,  there  is  no 
such  error  or  defect  shown  as  to  justify 
reversal  under  this  section. — Heaton-Hob- 
son  A.  L.  O.  ▼.  Arper,  146  Cal.  282,  295,  78 
Pac.    721. 

268.  Same— Subsequent  filing  of  omitted 
finding. — After  judgment  has  been  entered 
upon  finding  which  has  been  filed,  court 
can  not,  several  weeks  afterwards,  by  ex 
parte  order,  cause  to  be  filed  an  omitted 
finding  upon  statute  of  limitations.  But 
should  he  do  so,  judgment  should  not  be 
reversed  on  that  ground  if  facts  found 
originally  by  court  show  of  themselves  that 
action  is  not  barred  by  limitation. — Ri en- 
ter v.  Henningsan,  110  Cal.  530,  537,  42  Pac. 
1077. 

269.  Sine— When  not  prejudiced.  —  Ap- 
pellant Is  not  prejudiced  unless  court  shall 
fail  to  make  such  findings  in  his  behalf  as 
will  countervail  Its  other  findings;  and  as 
error  in  court  is  not  to  be  presumed,  but 
must  be  shown  by  him,  it  is  incumbent  on 
him  to  produce  before  appellate  court  evi- 
dence that  was  presented  to  court  below  in 
order  that  appellate  court  may  determine 
whether  error  was  committed  in  its  falure 
to  make  such  findings.  If  omitted  findings 
must  have  been  adverse  to  appellant  their 
omission  is  not  error  sufficient  to  authorize 
reversal  of  judgment. — Winslow  ▼.  Oohran- 
sen, 88  Cal.  450,  452,  26  Pac.  504. 

270.  Wbere  amended  decree  Is  wbat 
original  should  nave  been. — Where  amended 
decree,  rendered  at  same  term  as  first  de- 
cree, Is  simply  what  original  decree  should 
have  been,  and  does  no  Injustice  to  defend- 
ants, court  will  not  disturb  it  on  account 
of  any  alleged  irregularity  not  affecting 
merits. — Gronfier  v.  Mlnturn,  6  Cal.   492. 

271.  Wbere  same  Judgment  would  be 
rendered  on  new  trial. — It  would  be  unjust 
hardship  upon  party,  and  would  be  sacri- 
ficing substance  to  form,  to  reverse  Judg- 
ment of  court  below,  and  send  case  back 
for  new  trial  when  only  result  would  be 
that  court  would  render  same  judgment 
that  it  had  already  given. — First  Nat.  Bank 
V.  Henderson,  101  Cal.  807,  812,  85  Pac.  899. 
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§476.    TIME  TO  AMEND  OB  ANSWER  AFTEB  DEMURREB,  RUNBINO 

OF.  When  a  demurrer  to  any  pleading  is  sustained  or  overrulled,  and  time  to 
amend  Or  answer  is  given,  the  time  so  given  runs  from  the  service  of  notice  of 
the  decision  or  order. 

History:  Enacted  March  24,  1874,  Code  Amdts.  1878-4,  p.  804;  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  185, 
act  held  unconstitutional,  see  history,  $  5  ante. 


TIME  TO  AMEND  OB  ANSWER  AFTEB 
DEMUBBER— BUNNING  OF. 

1.  Construction  of  section — In  general. 

2.  Motion  to  set  aside  default — Notice. 

3.  Notice  to   adverse   party — Contemplated 

by  above  section  and  section  1010,  pOBt 
--Service  on  attorney. 

4.  Presumption — Of  notice. 

5.  Same — That  time  for  answering  had  ex- 

pired. 

6*  8.  Time  to  amend  or  answer — After  demur- 
rer sustained — Begins  to  run  from  ser- 
vice of  notice. 

9.  Waiver  of  right  to  written  notice. 

1.  Contraction  of  section— la  general. — 

This  section  relates  only  to  right  to  amend 
or  answer,  and  does  not  affect  right  to 
move  for  dismissal. — San  Jose  L.  &  W.  Co. 
v.  Allen,  129  Cal.  247,  260,  61  Pac.  1083. 

2.  Motion    to    set    aside    default — Notice. 

— Where  demurrer  to  plaintiff's  complaint 
was  overruled,  and  defendant  was  given 
twenty-  days  from  that  date  In  which  to 
answer,  but  it  did  not  appear  from  record 
that  any  notice  of  this  order,  overruling 
demurrer,  was  ever  served  upon  defend- 
ant, and  no  answer  was  filed,  and  default 
and  judgment  were  entered  against  de- 
fendant, motion  to  set  aside  such  default 
should  be  granted,  If  made  within  proper 
time,  if  notice  required  by  this  section  was 
not  given  or  waived,  as  time  to  answer 
had  not  expired  when  the  default  was  en- 
tered; but,  if  notice  was  given  or  waived, 
appellant  should  have  made  that  fact  appear 
in  records — Chamberlin  v.  County  of  Del 
Norte,  77  Cal.  150,  161,  19  Pac.  271. 

3.  Notice  to  adverse  party— Contem- 
plated by  above  section  and  section  1010, 
post— Service  on  attorney. — While  it  is  true 
that  the  above  section  and  section  1010,  post 
contemplates  that,  in  order  to  set  running 
the  limitation  of  time  allowed,  there  must 
be  the  service  of  a  written  notice  on  an 
adverse  party,  of  the  action  of  the  court  in 
overruling  a  demurrer  and  allowing  time 
to  answer,  yet  where  a  party  is  represented 
by  counsel  in  court  present  at  the  time 
such  order  is  made,  the  necessity  of  the 
service  of  such  a  notice  is  dispensed  with. 
— Jones  v.  Baxter,  —  Cal.  App.  — ,  197  Pac. 
361.  applying  the  doctrine  in  Wall  v.  Heald, 
95   Cal.   364,    30   Pac.   551. 

4.  Presumption— Of  notice.— Upon  appeal 
from    a    judgment    entered    for    failure    to 


answer  after  demurrer  overruled.  It  will 
be  presumed  that  notice  of  the  order  over- 
ruling the  demurrer  was  given,  as  required 
by  above  section*  where  the  appeal  is  taken 
upon  the  judgment-roll  without  any  state- 
ment or  bill  of  exceptions. — Hooper  v. 
Smith,  30  Cal.  App.  46,  158  Pac  556. 

5.  Same— That  time  for  answering;  bad 
expired. — Where  judgment  recites  that  time 
allowed  by  court  for  answering  had  expired, 
and  record  is  silent  as  to  time  allowed 
therefor,  as  well  as  to  giving  of  notice  of 
overruling  of  demurrer,  it  will  be  presumed, 
in  support  of  judgment,  that  court,  before 
ordering  entry  of  judgment,  had  satisfac- 
tory evidence  that  time  for  answering  had 
expired. — Catanich  v.  Hayes,  62  Cal.  338, 
389. 

6.  Time  to  amend  or  answer— After  de- 
murrer sustained— Begins  to  ran  from  ser- 
vice of  notice  of  decision,  but  if  notice  be 
not  given,  and  the  party  is  in  court  when 
the  ruling  is  made,  and  requests  additional 
time,  or  otherwise  acts  in  a  manner  to  con- 
stitute waiver  of  the  statutory  notice,  the 
time  begins  to  run  Immediately,  notwith- 
standing such  want  of  notice  (dictum). — 
Estate  of  Keating,  158  Cal.  114,  110  Pac 
109.  See  Barron  v.  Delebal,  68  Cal.  96;  Mul- 
lally  v.  Benevolent  Soc,  60  Cal.  659,  11  Pac 
215;  Kelleher  v.  Creciat,  89  Cal.  41,  26  Pac 
619;  Waddingham  v.  Tubbs,  95  Cal.  251,  80 
Pac.  627;  Wall  v.  Heald,  95  Cal.  867,  80  Pac 
567;  Forni  v.  Yoell,  99  Cal.  177,  S3  Pac.  887; 
California  Imp.  Co.  ▼.  Baroteau,  116  Cal. 
136,  139,  47  Pac.  1018;  Mallory  v.  See.  129 
Cal.  369,  61  Pac.  1123;  Bell  v.  Thompson. 
8  Cal.  App.  486,  97  Pac.  169;  McCord  &  Nave 
Mercantile  Co.  v.  Glen,  6  Utah  139,  142, 
21   Pac.   600. 

7.  Compares  Biagi  v.  Howes,  66  Cal.  469, 
6  Pac.   100. 

8.  When  a  demurrer  to  a  pleading  is 
overruled  and  time  to  answer  is  given,  the 
time  so  given  runs  from  the  service  of  the 
notice  of  the  order. — TImmons  ▼.  Coon  ley. 
39   Cal.    App.    35,    179    Pac.    480. 

».     Waiver  of   right   to  written   notice.— 

Right  to  a  written  notice,  like  any  other 
civil  right,  may  be  waived;  and  written 
notice  of  the  overruling  of  a  demurrer  is 
waived  where  it  is  shown  that  defendant 
was  present  In  court  by  his  attorney  and 
.his  demurrer  was  overruled  and  he  knew 
of  and  acted  upon  the  order. — Wall  v. 
Heald,  95  Cal.  364,  368,  30  Pac.  561. 
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TITLE  VH. 

OF  THE  PROVISIONAL  REMEDIES  IN  CIVIL  ACTI0N8. 

Chapter.  I.  Arrest  and  Bail,  M  478-504. 

IL  Claim  and  Delivery  or  Personal  Property,  f|  509-521. 

HI.  Injunction,  $$  525-534. 

IV.  Attachment,  18  537-560. 

V.  Receivers,  5  J  564-570. 

VL  Deposit  in  Court,  1 1  572-574. 


CHAPTER  I. 

ARREST  AND  BAIL. 


f  478.  No  person  to  be  arrested  except  as 
prescribed  by  this  code. 

f  479.  Cases  in  which  defendant  may  be  ar- 
rested. 

$  480.    Order  for  arrest,  by  whom  made. 

|  481.  Affidavit  to  obtain  order,  what  to  con- 
tain. 

§  482.  Security  by  plaintiff  before  order  of 
arrest. 

f  4 S3.    Order,  when  made  and  its  form. 

$  484.  Affidavit  and  order  to  be  delivered  to 
the  sheriff,  and  copy  to  defendant. 

i  485.     Arrest,  how  made. 

i  486.  Defendant  to  be  discharged  on  bail 
or  deposit. 

f  487.    Bail,  how  given. 

f  488.     Surrender  of   defendant. 

f  489.    Same.     [How  effected.] 

I  490.     Bail,  how  proceeded  against. 

{491.    Bail,  how  exonerated. 


I  492.  Delivery  of  undertaking  to  plaintiff, 
and  its  acceptance  or  rejection  by 
him. 

$ 493.  Notice  of  justification.  New  under- 
taking, if  other  bail. 

(494.     Qualification  of  bail. 

$  495.     Justification   of  bail. 

5  496.     Allowance  of  bail. 

5  497.    Deposit  of  money  with  sheriff. 

$ 498.  Payment  of  money  into  court  by 
sheriff. 

$  499.     Substituting  bail  for  deposit. 

$  500.  Money  deposited,  how  applied  or  dis- 
posed of. 

§  501.  Sheriff,  when  liable  as  bail,  and  his 
discharge  from  liability. 

f  502.  Proceedings  on  judgment  against 
sheriff. 

|  503.  Motion  to  vacate  order  of  arrest  or 
reduce  bail.     Affidavits  on  motion. 

f  504.  When  the  order  vacated  or  bail  re- 
duced. 


§  478.  NO  PERSON  TO  BE  ARRESTED  EXCEPT  AS  PRESCRIBED  BT 
THIS  CODE.  No  person  can  be  arrested  in  a  civil  action,  except  as  pre- 
scribed in  this  code. 

History:   Enacted  March  11,  1872,  re-enactment  of  $  72  of  Practice  Act. 

ARREST  AND  BAIL  IN  CIVIL  ACTION. 

1,  2.  Affidavit  for  arrest — Sufficiency  of. 

3.  Exemption  from  arrest — By  witness. 

4.  Same— Same — Applies  only  to  arrest  in 

civil  actions. 

5.  Immunity  from  imprisonment  for  debt- 

Debts  ex  contractu. 


6.  Same — In  eases  of  torts. 

1.  ASHavtt  for  arrest. — An  affidavit  for 
arrest  in  a  civil  action  which  recites  that 
the  defendant  is  about  to  leave  the  state, 
with  the  intent  to  defraud  his  creditors,  is 
sufficient,  without  stating  the  facts  consti- 
tuting the  evidence  from  which  the  intent 
Is  to  be  deduced. — In  re  Caples,  26  Cal.  App. 
786,  148  Pac.  795. 


2.  The  person  making:  the  affidavit  upon 
which  an  order  of  arrest  in  a  civil  action 
is  asked  may  follow  the  statute  and  declare 
in  positive  terms  that  the  defendant  is 
about  to  depart  from  the  state  with  intent 
to  defraud  his  creditors,  or  ho  may  set  up 
the  facts  which  will  warrant  the  judge  in 
concluding  such  to  be  the  intent  of  the  de- 
fendant. In  either  case  the  affidavit  is  suf- 
ficient.— In  re  Caples,  26  Cal.  App.  786,  148 
Pac.  796. 

8.     Exemption    from    arrest— By    witness 

for  contempt  of  court  for  not  obeying  sub- 
poena can  not  be  had  upon  showing  only 
that  party  was  in  attendance  as  a  suitor 
upon  board  of  United  States  land  commis- 
sioners and  not  showing  that  at  time  ho 
was  subpoenaed  he  was  in  attendance  upon 
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CASKS  IN  WHICH  DBFKNDJJfT  MAY  BE  ARRESTED. 


IPtn. 


any  court  as  witness,  juror,  or  party. — Pace 
v.  Randall,   6  Cal.   32,  38. 

Aa   to   rlsjbtn   of  wl  tnesa   to   damagei  for 
bclnt;  arrested  wblle  la  attendance  as  wlt- 

i,  see,   post,    S  2068   and   note. 


Aa  to  wltneaa  being  exempt  from  arrest, 

see,  post,  |  2067;  notes,  77  Am.  Dec.  401-406; 
38  Am.  St.  Rep.  717-722. 

As  to  witnesses  not  to  be  an  reason  ably 
detained    nor    confined   with    criminals,    see 

Const.   1879  art.  I   f  6,  I  Hennlngr's  General 
Laws,  3d  ed.,  p.  XXXII. 

4.  Same— Same— 'Applies  only  to  arrest 
In  civil  actions. — Exemption  of  witness  from 
arrest  because  of  attendance  upon  court  as 
witness  applies  only  to  arrest  in  civil  ac- 
tions and  does  not  exempt  him  from  arrest 
for  disobeying;  any  ordinary  process  of 
court. — Page  v.  Randall,  6  Cal.  82,  33. 

5.  Immunity  from  Imprisonment  for  debt 
—Debt*  ea  contracts^ — The  immunity  from 
imprisonment  for  debt  is  confined  to  debts 


arising  ex  contractu  under  constitutional 
provision  which  declares  that  "there  shall 
be  no  imprisonment  for  debt  except  in 
cases  of  fraud." — Ex  parte  Bergman,  IS 
Nev.  331,  4  Pac.  209. 


Aa   to   imprisonment    for   debt*   generally, 

see   notes   56  Am.   Rep.   863-367;   37  Am.  St 
Rep.  768-765. 

As  to  imprisonment  for  debt,  except  is 
cases  of  fraad,  nor  in  civil  actions  ftr 
torta,  except  In  cases  of  wilful  Injury  tt 
persona  or  property,  Bee  Const.  1879  art  I 
|  15,  I  Henning's  General  Laws,  3d  ei,  p. 
XXXIII. 


6.  Same— In  cases  of  tort*,  where  debtt 
were  fraudulently  contracted  or  where 
there  Is  an  attempt  at  fraudulent  dispoti* 
tion  of  property  with  intent  to  delay  credl* 
tor,  or  to  deprive  him  of  payment,  body  of 
debtor  is  allowed  to  be  seized  and  confined. 
— Ex  parte  Bergman,  18  Nev.  881,  4  Ps& 
209. 


§479.    OASES  IN  WHICH  DEFENDANT  HAT  BE  ARRESTED.    The 

defendant  may  be  arrested,  as  hereinafter  prescribed,  in  the  following  cases: 

1.  In  an  action  for  the  recovery  of  money  or  damages  on  a  cause  of  action 
arising  upon  contract,  express  or  implied,  when,  the  defendant  is  about  to 
depart  from  the  state  with  intent  to  defraud  his  creditors. 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or  property  embezzled, 
or  fraudulently  misapplied,  or  converted  to  his  own  use,  by  a  public  officer,  or 
an  officer  of  a  corporation,  or  an  attorney,  factor,  broker,  agent,  or  clerk,  in 
the  course  of  his  employment  as  such,  or  by  any  other  person  in  a  fiduciary 
capacity;  or  for  misconduct  or  neglect  in  office,  or  in  a  professional  employ- 
ment, or  for  a  wilful  violation  of  duty. 

3.  In  an  action  to  recover  the  possession  of  personal  property  unjustly 
detained  when  the  property  or  any  part  thereof  has  been  concealed,  removed, 
or  disposed  of,  to  prevent  its  being  found  or  taken  by  the  sheriff. 

4.  When  the  defendant  has  been  guilty  of  a  fraud  in  contracting  the  debt  or 
incurring  the  obligation  for  which  the  action  is  brought ;  or  in  concealing  or 
disposing  of  the  property  for  the  taking,  detention,  or  conversion  of  which  the 
action  is  brought. 

5.  When  the  defendant  has  removed  or  disposed  of  his  property,  or  is  about 

to  do  so,  with  intent  to  defraud  his  creditors. 

History:     Enacted  March  11,  1872,  re-enactment  of  f  73  of  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  304. 


AEBEST  OF  DEFENDANT  IN  CIVIL 
CASES— WHEN  MAY  BE  HAD. 

1.  Absconding  debtor — Definition  of. 

2.  Affidavit  for  arrest — Insufficiency. 

3.  Agency  and  fiduciary  relationship— At- 

torney in  fact  and  agent  not  synony- 
mous. 

4.  Same — Averments  in  complaint,  when 

sufficient  to  allege. 

6.  Same — Charging    defendant    with   col- 
lecting and  receiving  money  as  agent. 
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6.  Same — Construction  of  section. 

7.  Same  —  Fiduciary  capacity   has  legal 

signification. 

8.  Same  —  In   action   to   recover  money, 

what  must  be  shown. 

9.  Same — Sale  of  goods  received  on  con- 

signment. 

10.  Attachment   and    order   of    arrest  i> 

same  action — Discretion  of  court 

11.  Same  —  Attachment  simply  a  lien  at 

security. 


Tit.  VII,  Ck.  I.] 


ARREST  OF  DEFENDANT — IN  GENERAL. 
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12.  Same — Both  may  be  necessary  to  com- 

plete remedy. 

13.  Same — In  respect  to  mesne  process. 

14.  Same — Provisional  remedies. 

15.  Blending  question  of  indebtedness  with 

question  of  fraud — Protection  to  de- 
fendant. 

16.  Execution  against  person — Where  and 

how  issued. 

17.  Same — Execution  must  be  warranted  by 

judgment. 

18.  Facts   authorizing   arrest  —  Constitute 

cause  of  action. 

19.  Facte   upon  which  charge  is  based — 

Must  be  specifically  alleged. 

20.  Fraud — Allegations  necessary. 

21.  Same — Same — Matters  pleaded — When 

too  indefinite. 

22.  Same — Complaint   being   insufficient— 

Effect  on  finding  of  jury. 

23.  Same — Character  of  defendant  in  col- 

lecting money  must  be  alleged. 

24.  Fraud  in  incurring  obligation— Arrest 

is  not  conclusive  of  fraud. 

25.  Same — Assault  and  battery  is  not  a 

case  of  fraud. 

26.  8ame — Act  of  committed  out  of  state 

by  resident  of  state. 

27.  Same — Acts  of  committed  prior  to  ren- 

dition of  judgment. 

28.  Same  —  Acts  of  having  been  merged 

into  judgment. 

29.  Same — Fact  which  must  be  proved. 

30.  Same — May  consist  in   misrepresenta- 

tion. 

31.  Same — Same — Question  of  fraud  must 

be  submitted  to  jury. 

32.  Same — Gravamen  of  whole  proceeding. 

33.  Same  —   Intention  to   procure   goods 

without  payment  consummates. 

34.  Same — On  part  of  defendant  is  neces- 

sary. 

35.  Same — Special  verdict. 

36.  Final  judgment — Arrest  on  final  pro* 

cess. 

37.  Same — Courts  have  full  power  to  pro- 

nounce such  judgment. 

38.  Same  —  Not   carrying   forward  provi- 

sional remedy. 

39.  Same — Special  finding  of  fraud. 

40.  Fraudulent   conversion  —  Arrest  after 

judgment. 

41.  Same — Finding  not  entitling  to  arrest 

— Discretion  of  court. 

42.  Same — Same— Belief  by  appeal. 

43.  Imprisonment  for  debt — Constitutional 

prohibition. 

44.  Same — Except  in  cases  of  fraud. 

45.  Same — Failure  to  obey  order  to  pay 

alimony,  etc 


46.  Same — Imprisonment  for  misdemeanor 

by  statute. 

47.  Interest  of  private  suitor  in  civil  ac- 

tion— Yields  to  interest  of  state. 

48.  Liberty    of    citizens — Not    to    be    im- 

periled. 

49.  Ne  exeat — No  writ  of  in  state. 

50.  Partnership— Adopting  or  acquiescing 

in  fraud  of  copartner.   • 

51.  Same — Can  not  be  adjudged  guilty  of 

fraud  without  knowledge. 

52.  Same — Belation  is  not  that  of  princi- 

pal and  agent. 

53.  Proceeding  for  settlement  of  estate — 

Not  civil  action. 

54.  Proof — Having  legal  tendency  to  make 

out  proper  case — Process  valid. 

55.  Removal  of  goods  —  Effect  of  attach- 

ment. 

56.  Requiring  charges  to  be  fully  stated — 

Guards  rights  of  defendant. 

57.  Rights  of  plaintiff  to  arrest  defendant 

— Legal  remedy. 

58.  Statute   prescribing   conditons  —  Must 

not  be  disregarded. 

59.  Transfer  of  property  to  defraud  credi- 

tors— Party  receiving  not  liable. 

60.  Wilful  injury  to  person  or  property — 

Unconstitutionality. 

61.  Writ  of  arrest  —  Is  only  intermediate 

remedy. 

A»  to  requirement*  of  affidavit  for  arrest 
made  on  Information  and  belief,  see,  post, 
8  481   and  note. 

1.  Absconding*     debtor— Definition     of. — 

An  absconding  debtor  is  one  who  leaves, 
or  is  about  to  leave  Jurisdiction,  or  who 
conceals  himself  within  jurisdiction  for 
purpose  of  avoiding  process  of  court. — 
Burrichter  v.  Cline,  3  Wash.  135,  28  Pac. 
367. 

2.  'Affidavit    for    arrest— Insufficiency    of. 

— An  affidavit  seeking:  an  order  of  arrest  in 
a  civil  action  need  not  state  the  evidentary 
facts  upon  which  the  principal  fact  rests 
where  it  follows  the  statute  and  declares 
in  positive  terms  that  special  principal 
facts  do  exist;  but  an  averment  charging 
fraudulent  conversion,  substantially  in  the 
language  of  subdivision  4  of  the  above  sec- 
tion under  the  bare  averment  that  the  act 
was  done  fraudulently,  does  not  constitute 
a  statement  of  fact  In  support  of  an  order 
of  arrest,  when  such  a  statement  would 
be  an  Insufficient  averment  of  fraud  In  the 
complaint  to  recover  the  money  or  property 
claimed  to  have  been  misappropriated,  will 
be  Insufficient. — Ex  parte  Gillett,  —  Cal. 
App.  — ,  190  Pac.  209,  applying:  the  doctrine 
In  Heller  v.  Dyervllle  Mfgr.  Co..  116  Cal.  127. 
47  Pac.  1016;  Truett  v.  Onderdonk,  120  Cal. 
681,  63  Pac.  26. 

As  to  affidavit  to  secure  order  for  arrest, 

see,  post,  8  481  and  note. 
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As  to  anldavit  of  agent  being  insum'cient, 

see,  post,  9  481  and  note  par.  12. 

8.  Ageaey  aad  fiduciary  relationships— 
Attorney  la  fact  aad  a  vent  are  aot  synony- 

aou  and  in  reference  to  arrest  and  bail  one 
can  not  be  considered  as  mere  surplusage. — 
Porter  v.  Hermann.  8  Cal.  619,  624. 

4.  Same— Averments  la  complaint— When 
sufficient  to  allege. — Averments  In  com- 
plaint that  defendants  received  shares  of 
stock  in  fiduciary  capacity,  as  agents  of 
plaintiff  and  not  otherwise,  and  that  de- 
fendants were  and  are  guilty  of  fraud  in 
receiving*  and  converting  said  stock  to  their 
own  use,  are  not  sufficient  to  warrant  judg- 
ment for  imprisonment  against  defendants 
for  fraud. — Payne  v.  Elliot,  54  Cal.  339,  842, 
343,   35   Am.   Rep.   80. 

5.  Same— Charging  defendant  with  col- 
lecting  and   receiving   money    as    agent    or 

attorney  in  fact  of  plaintiff,  is  insufficient. 
If  defendant  can  be  charged  in  this  alter- 
native form,  he  may  likewise  be  charged 
in  disjunctive  form.  Under  no  system  of 
pleading  could  such  alternative  or  disjunc- 
tive allegations  be  permitted. — Porter  ▼. 
Hermann,   8  Cal.   619,   623,   624. 

6.  Same— Construction  of  section  would 
apparently  Justify  order  of  arrest  upon  affi- 
davit showing  merely  that  defendant  had 
received  money  as  agent  and  had  not  paid 
it  over;  but  such  construction  would  be  in 
conflict  with  section  15  article  I  of  the  con- 
stitution which  prohibits  imprisonment  for 
debt  except  in  cases  of  frauds. — Matter  of 
Holdforth,  1  Cal.  438,  440. 

7.  Same— Fiduciary  capacity  Mas  legal 
signification  and  is  used  to  denote  persons 
occupying  position  of  guardians,  trustees, 
etc.,  in  strict  legal  phraseology.  These 
words  have  never  been  used  to  characterize 
relation  which  one  partner  holds  to  another. 
— Soule  v.   Hayward,   1  Cal.   346,   846. 

8.  Same— In  action  to  recover  money, 
what  must  be  ibowi. — In  an  action  to  re- 
cover money  received  by  person  as  agent, 
defendant  can  not  be  arrested  without 
fraudulent  conduct  on  his  part,  without  de- 
mand on  him  by  principal  for  settlement, 
and  without  refusal  by  him  to  pay. — Matter 
of  Holdforth,  1  Cal.  438,  489,  440. 

9.  Same— Sale  of  good*  received  on  con- 
signment and  falling  to  pay  over  the  money 
creates  debt  which  results  from  transac- 
tions of  fiduciary  character. — Treadwell  ▼. 
Holloway,  46  Cal.  647,  648. 

10.  Attachment  aad  order  of  arrest  la 
same  action— Discretion  of  court* — Attach- 
ment and  order  of  arrest  may  be  had  in 
same  action,  and  it  is  discretionary  with 
court  to  determine  when  both  remedies  may 
be  resorted  to.  Being  discretionary  it  is 
not  reviewable  on  appeal. — People  v.  Tweed, 
63  N.  Y.  202. 


if  plaintiff  recovers  judgment.  Warrant 
of  arrest  holds  defendant's  person  for  same 
purpose  until  he  gives  bond  to  effect  that 
if  Judgment  be  rendered  against  him  he 
will  render  himself  amenable  to  process 
of  court,  or  until  he  deposits  in  court 
amount  of  money  mentioned  in  order  of  ar- 
rest.— Chapman  v.  H.  D.  Lee  M.  Co.,  7  Kan. 
App.  254,  53  Pac  778. 


13.  Same— Both  may  ho  noceaaary  f 
complete  remedy  and  there  is  nothing  re- 
pugnant in  these  methods.  Mere  levy  of 
attachment  does  not  satisfy  debt  and  in 
order  to  have  that  effect  it  must  be  shown 
that  property  levied  upon  was  sufficient  (or 
that  purpose  and  so  applied. — Chapman  t. 
H.  D.  Lee  M.  Co.,  7  Kan.  App.  254,  53  Pac 
778.  See  Chapman  v.  H.  D.  Lee  M.  Co.,  M 
Kan.  868,  66  Pac.  749. 


13.  Same— In  respect    to   m< 

old  practice  affords  no  ground  of  compari- 
son. In  final  process  there  were  cases 
where  body,  or  goods,  could  be  taken;  but 
taking  of  body  was  satisfaction,  as  wu 
also  taking  of  sufficient  property.  Princi- 
ple was  that  double  satisfaction  could  not 
be  allowed.  But  that  is  different  from 
mesne  process,  object  of  which  is  to  obtain 
security  that  defendant  shall  abide  event 
of  judgment  either  by  his  body  or  by  his 
goods,  or  both. — Rock  ford  R.  L  &  8t  L  R. 
Co.  v.  Boody,  66  N.  Y.  466. 

14.  Same— Provisional  remedies  In  cer- 
tain cases  are  given  by  code,  and  when 
case  of  party  falls  within  description  hla 
right  to  remedy  would  seem  to  be  complete. 
The  fact  that  there  are  cases  which  fall 
under  description  of  arrest  and  bail,  and 
attachment,  seems  strongly  to  Indicate  that 
there  is  at  least  no  absolute  incongruity 
in  both  modes  of  proceeding  in  same  action. 
If  party  may  be  confined  to  one  or  other, 
it  is  only  by  virtue  of  discretion  in  court  to 
prevent  that  which  may  be,  or  may  result 
in,  oppression  of  party. — Rock  ford  R  I.  * 
St.  L.  R.  Co.  v.  Boody,   56  N.   Y.  456. 

As  to  removal  of  goods  not  belag  a 
ground  of  arrest  If  they  are  still  wttata 
reach  of  an  attachment,  see  par.  55,  this 
note. 

15.  Blending  questions  of  lndeMeaeesi 
with  questions  of  fraud — Protectlea  !• 
defendant. —  In  those  instances  in  which 
there  is  a  blending  of  questions  of  indebt- 
edness with  questions  of  fraud,  there  may  be 
some  Inconvenience,  but  there  Is  no  way 
of  avoiding  this  and  giving  full  protection 
to  defendant.  A  special  finding  on  question 
of  fraud,  should  always  be  taken  In  order 
to  keep  It  as  distinct  as  possible  from  main 
subject  of  controversy.— Davis  v.  Robinson, 
10  Cal.  411,  418. 

As  to  fraud  generally,  see  pars.  16  et  tea, 
this  note. 


11.    Same— Attaehmeat  simply  a  Ilea 
security.  —  An     attachment     simply     holds 
property   by   lien  as  security  for  payment 
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and  such  facta  can  not  be  considered  by 
jury  unless  averred  in  pleadings.  Such 
execution  is  unlike  an  execution  against 
property  of  defendant  which  follows,  as 
matter  of  course,  upon  money  Judgment. — 
Davis  v.  Robinson,  10  Cal.  411,  412. 


17.  Same— Execution  must  be  warranted 
by  judgment}  it  rests  upon  and  must}  follow 
judgment;  if  it  exceeds  judgment  it  has  no 
validity.  To  authorize  arrest  on  execution, 
fraud  must  be  stated  in  judgment,  for  writ 
issues,  in  language  of  statute,  in  enforce- 
ment "of  the  Judgment." — Davis  v.  Robin- 
son, 10  Cal.  411,  412. 

18.  Facta  authorising  arrest— Also  con- 
stitute cause  of  actios. — The  facts  which 
will  authorize  arrest  also  constitute  cause 
of  action  in  nearly  every  case  in  which 
arrest  is  allowed  by  statute,  and  of  course 
must  necessarily  be  stated  in  complaint. 
In  few  instances  where  circumstances  au- 
thorizing an  arrest  occur  subsequent  to 
filing  of  complaint,  application  should  be 
made  to  court  either  to  amend  original  or 
to  file  supplemental  complaint  so  as  to  set 
forth  facts  upon  which  execution  against 
person  of  defendant  will  be  asked  in  en- 
forcement of  judgment. — Davis  v.  Robin- 
son,  10  Cal.  411,  412,   413. 


19.  Facta  upon  wblcb  charge  la 
Moat  be  specifically  alleged  in  complaint  in 
order  to  authorise  judgment  convicting  de- 
fendant of  fraud.  Judgment  is  determina- 
tion of  rights  of  parties  upon  facts  pleaded 
and  It  can  not  In  any  event  exceed  relief 
warranted  by  case  stated  in  complaint. — 
Davis  v.  Robinson,  10  Cal.  411,  412. 

2#.  Fraud— Allegations  accessary — Plain- 
tiff, to  sustain  allegations  of  fraud  and 
deceit  In  contracting  debt  set  forth  in  com- 
plaint, must  prove  on  trial  that  represen- 
tations alleged  to  have  been  fraudulent  and 
deceitful  were  not  true,  and  an  instruction 
to  such  effect  is  proper  and  refusal  to  give, 
same  may  be  assigned  as  error. — Belden  v. 
Henrlques,  8  Cal.  87,  89. 

31.  Same  —  Same  —  Matters  pleaded  — 
When  too  Indefinite. — In  the  case  of  mat- 
ters pleaded  to  show  fraud,  where  they 
show  no  connection  with  conversion  com- 
plained of,  and  show  no  relation  between 
plaintiffs  and  defendants  setting  forth 
fraud  on  plaintiffs'  rights,  are  too  general 
and  indefinite  and  are  insufficient. — Kull- 
mann  ▼.  Oreenebaum,  84  Cal.  98,  99,  24  Pac. 
49. 

22.  Same— Complaint  being  Insufltotent— 
Effect  •■  finding  of  Jury. — In  those  cases 
in  which  the  complaint  in  respect  to  fraud 
being  insufficient,  though  special  issues  of 
fraud  were  submitted  to  jury  and  found 
against  defendant,  court  has  no  power  to 
enter  Judgment  according  to  facts  found 
by  jury  adjudging  defendant  guilty  of 
fraud,  and  ordering  process  to  issue  against 
him.  Allegata  and  probata  must  corre- 
spond.— Kullmann  v.  Oreenebaum,  84  Cal. 
98,  99,  24  Pac.  49. 


As  to  allegations  of  fraud  neceaaary  In 
afildavlt,  see,  post,  9  481  and  note  pars. 
18,    14,    18,    20,   80,   84. 

23.  Same— Character  of  defendant  la  col- 
lecting* money  must  be  alleged. — The  char- 
acter or  capacity  in  which  party  is  alleged 
to  have  collected  money  being  essential  in 
case  of  arrest  and  bail  to  charge  of  fraud, 
that  character  or  capacity  must  be  averred 
In  direct  and  positive  terms,  or  charge  must 
fall.  The  defects  can  not  be  cured  by  ver- 
dict nor  by  judgment  by  default. — Porter 
v.  Hermann,  8  Cal.  619,   684. 

24.  Fraud  la  Incurring  obligation— Ar- 
rest la  aot  conclusive  of  fraud. — Party  ar- 
rested may  be  relieved  from  it  by  deposit 
or  ball  or  by  moving  on  affidavit  to  be  dis- 
charged. Should  court  refuse  to  discharge 
him,  or  he  neglect  to  apply  for  such  dis- 
charge, he  does  not  waive  all  right  and 
confess  such  fraud. — Matoon'v.  Eder,  6  Cal. 
67,   60. 

26.  Same— Assault  aad  battery  Is  not  a 
case  of  fraud,  in  sense  that  that  term  is 
employed  by  constitution;  neither  can  it  be 
made  so  by  legislature;  and  Judgment  in 
such  action  is  judgment  of  debt,  as  much  as 
though  recovered  in  an  action  of  assumpsit. 
Defendant  can  not  be  arrested  on  final 
process  in  such  an  action  as  it  would  vio- 
late section  16  art.  I  of  the  constitution. — 
Ex  parte  Prader,  6  Cal.  289,  240. 

26.  Same— Act  of  committed  out  of  state 
by  resident  of  state  in  contemplation  of  law 
is  fraud  committed  by  him  In  state.  Plain- 
tiff has  right  to  pursue  any  course  author- 
ized by  statute  to  enforce  payment  of  his 
judgment  obtained  in  state,  and  he  is  not 
prevented  from  so  doing  because  some  of 
acts  of  defendant  were  committed  during 
his  temporary  absence  from  state.— Ex 
parte  Bergman,  18  Nev.  881,  4  Pac.  209. 

27.  Same— Acts  of  committed  prior  to 
rendition  of  Judgment  in  one  suit  do  not 
devest  court  of  its  authority  to  cause  ar- 
rest of  party  in  second  action  upon  such 
judgment.  Fraud  committed  in  making  con- 
tract or  in  Immediate  connection  therewith 
would  undoubtedly  be  merged  in  judgment 
on  contract;  but  where  fraud  alleged  is  in- 
dependent of  cause  of  action  of  plaintiff  it 
is  questionable  whether  principle  of  merger 
has  any  application. — Ex  parte  Bergman, 
18  Nev.  331,  4  Pac.  209. 

28.  Same— Acts  of  having  been  merged 
Into  Judgment,  defendant  should  plead  such 
merger  In  second  action  against  him  on  such 
judgment  as  bar  to  his  arrest  in  such  ac- 
tion, otherwise  he  has  waived  right  of  such 
defense. — Ex  parte  Bergman,  18  Nev.  831, 
4    Pac.    209. 

29.  Same— Fact   wblcb   must   be   proved; 

party  undertakes  to  do  so  when  he  sues  out 
his  process;  it  gives  character  to  his  Judg- 
ment, and  determines  his  rights,  and  he 
should  substantiate  it. — Matoon  v.  Eder,  6 
Cal.  67,  60. 
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80.  Same— May  eon*  1st  In  mUre presenta- 
tion, or  In  concealment  of  material  facts, 
and  may  be  inferred  from  circumstances 
and  conditions  of  parties  contracting. — Bel- 
den  v.  Henriques,  8  Cal.  87,  89. 

31.  Same— Same  Question  of  fraud  nut 
be  •nbmltted  to  Jury  except  so  far  as  may 
be  necessary  to  authorize  arrest  pending; 
action.  To  justify  execution  against  per- 
son which  may  be  followed  by  imprison- 
ment, an  issue  must  be  framed  and  deter- 
mined like  issues  of  fact  raised  upon 
pleadings.  Fraud  is  offense  Involving  moral 
turpitude  and  is  to  be  followed  by  imprison- 
ment not  merely  as  means  of  enforcing  pay- 
ment but  also  as  a  punishment,  and  right 
to  submit  question  of  indebtedness  to  jury 
being  inviolate,  it  would  be  strange  to  deny 
jury  trial  upon  question  involving:  loss  of 
character  and  liberty. — Davis  v.  Robinson, 
10    Cal.    411,    4*2. 

82.  Same— Gravamen  of  whole  proceed- 
ing*, and  where  judgment  is  simple  money 
judgment  and  no  fraud  has  been  stated  In 
it,  and  inasmuch  as  no  capias  ad  satis- 
faciendum could  properly  issue  against 
judgment  debtor,  law  will  not  charge  bail 
for  neglecting  to  do  vain  act,  for  if  they 
had  surrendered  him  to  sheriff,  sheriff 
would  have  had  no  authority  to  detain  him. 
— Matoon  v.  Eder,  6  Cal.  57,  61. 

83.  Same— Intention  to  procure  goods 
without  payment  consummates  fraud  when 
possession  of  goods  is  obtained  without 
making  payment  on  delivery,  or  on  call, 
according  to  terms  of  sale.  Debt  was  then 
fraudulently  contracted.  Payment  after 
that  time,  though  it  might  satisfy  debt 
for  price  of  goods,  would  not  remove  taint 
of  fraud  from  transaction. — Stewart  v. 
Levy,  36  Cal.  159,  165. 

84.  Same— On  part  of  defendant  Is  neces- 
sary in  order  that  defendant  may  be  ar- 
rested in  civil  action  for  debt. — Matter  of 
Holdforth,  1  Cal.   438,  440. 

85.  Same— Special  verdict  that  defend- 
ant was  not  guilty  of  fraud  is  not 
inconsistent  with  general  verdict  giving 
judgment  to  plaintiff  for  moneys  in  hands 
of  defendant  belonging  to  plaintiff. — 
Portland  C.  Co.  v.  Murphy,  130  Cal.  649,  652, 
63  Pac.   70. 

36.  Final  Judgment— Arrest  on  final 
process. — Arrest  of  defendants  upon  final 
process  is  not  expressly  authorized  by 
statute,  but  as  issue  of  fraud  evidently  may 
be  framed  and  tried  and  defendant  be  ad- 
judged guilty  upon  proper  proof,  and  as 
constitution  does  not  prohibit,  but  by  Im- 
plication authorizes  imprisonment  for  fraud, 
there  is  no  valid  objection  to  courts  order- 
ing execution  against  person  of  defendant 
adjudged  guilty  of  fraud.  Above  section 
refers  to  mesne  and  not  final  process.— 
Stewart  v.  Levy,  36*  Cal.  159,  166,  167. 

As   to   writ   of  capias   ad   satisfaciendum, 

see,  post,   6  488  and  note  par.  6. 


As  ta  writ  of  ne  exeat,  see  par.  49,  thii 
note. 

87.  Same— Courts  have  full  power  ta  pro- 
nounce such  Judgment  as  exigencies  of 
each  case  require,  by  virtue  of  their  organi- 
zation and  common-law  powers,  except 
when  limited  by  statute,  and  it  would  be  an 
absurd  provision  of  law  to  authorize  arrest 
of  party  upon  being  accused  of  fraudulent 
act,  and  to  require  his  discharge  upon  be- 
ing found  guilty. — Stewart  v.  Levy,  3$  CaL 
159,  167,  168. 


88.  Same— Not  carrying  foi 
slonal  remedy  of  arrest  and  ball  in  any 
manner,  and  no  relief  against  person  of 
defendant  being  adjudged,  by  final  judg- 
ment, discharges  and  acquits  defendant 
against  any  claim  of  plaintiff  to  take  his 
body  in  execution. — Burrichter  v.  Cline,  I 
Wash.  135,  28  Pac.  367. 


Same— Special    finding    of    frand    is 

necessary  to  authorize  judgment  running 
against  person  of  debtor.  If  in  action  de- 
fendant should  deny  indebtedness  and  deny 
commission  of  alleged  fraud,  general  ver- 
dict found  for  plaintiff  does  not  amount 
to  finding  against  defendant  upon  issues 
joined  as  to  fraud  in  contracting  debt— 
Merritt  v.  Wilcox,  52  Cal.  238.  243.  See 
Davis  v.  Robinson,  10  CaL  411,  412. 

40.  Fraudulent  conversion— Arrest  after 
judgment. — Where  plaintiff  in  an  action 
seeks  not  only  for  the  recovery  of  money, 
to  be  enforced  by  execution  against  prop- 
erty, but  also  for  an  adjudication  that  the 
defendant  was  guilty  of  fraudulent  conver- 
sion, upon  judgment  sustaining  plaintiff  on 
both  grounds,  or  sustaining  the  latter 
ground  only,  an  execution  may  issue 
against  the  person  of  the  defendant  so 
adjudged  guilty  of  fraud,  under  subdivision 
4  of  the  above  section. — Stearns  v.  Superior 
Court.  44  Cal.  App.  286,  186  Pac.  390,  fol- 
lowing  Stewart   v.    Levy,   86   Cal.    169. 

41.  Same— Finding  not  entitling  to  ar- 
rest—Discretion  of  court. — Where  on  the 
trial  of  such  an  action  the  trial  judge  sets 
out  a  mere  statement  of  his  reasons  for 
holding  that  plaintiff  is  not  entitled  upon 
the  findings  to  a  judgment  of  imprisonment 
against  the  defendant,  while  such  state- 
ment can  not  be  considered  by  a  court  <n 
appeal  yet  the  trial  judge  was  within  hit 
jurisdiction  and  discretion  in  holding,  as  a 
matter  of  law,  that  the  plaintiff  was  not 
entitled  to  judgment  that  defendant  be  com- 
mitted to  Jail.  Where  relief  is  sought  bj 
writ  of  mandamus. — Stearns  v.  Superior 
Court,   44   Cal.   App.   286,    186   Pac.   390. 

42.  Same  —  Same  —  Relief    hy    appeal.— 

From  such  an  erroneous  judgment  or  hold- 
ing of  the  court,  under  such  circumstances, 
constitute  a  plain,  speedy  and  adequate 
remedy  in  the  ordinary  course  of  law  and 
the  discretion  of  the  trial  judge  will  not 
be  controlled  by  writ  of  mandate. — Stearcs 
v.    Superior    Court,    44    CaL    App.    285,    186 
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Pac  300,  approving?  doctrine  in  Kahili  v. 
Superior  Court,  145  Cal.  42,  78  Pac.  467. 

43.  Imprisonment  for  debt -— Constitu- 
tional prohibition  against  relates  to  lia- 
bilities arising;  on  contract.  Provision  of 
constitution  that  there  shall  be  no  imprison- 
ment for  debt  is  not  violated  by  an  act 
providing:  that  where  complaint  charging 
one  with  an  offense  is  frivolous  and  with- 
out probable  cause  and  that  costs  shall  be 
charged  to  complainant  who  shall  stand 
committed  until  they  are  paid.  Such  costs 
are  penalty  and  not  debt  in  technical  sense 
of  word  any  more  than  a  fine. — Colby  v. 
Backus,  19  Wash.  347,  53  Pac.  367. 

44.  Same— Except    In    cases    of   fraud,    Is 

prohibited  by  constitution  of  California; 
consequently  every  intendment  must  be  in 
favor  of  liberty  of  subject,  and  his  right 
to  trial  by  jury,  which  is  likewise  secured. 
•  —Matoon  v.  Eder,  6  Cal.  57,  60. 

45.  Same — Failure  to  obey  order  to  pay 
xllmony  and  counsel  fees  in  an  action  for 
divorce,  may  be  punished  by  Imprisonment 
without  violating  the  constitution.  —  Bx 
parte  Perkins,  18  Cal.  60. 

441.  Same  —  Imprisonment  for  misde- 
meanor by  statute. — Imprisonment  upon 
charge  of  committing  act  made  misde- 
meanor by  statute,  to-wit,  receiving  money 
on  deposit  as  banker  by  one  knowing  him- 
self or  such  bank  to  be  insolvent,  is  not 
imprisonment  for  debt  within  meaning  of 
constitution. — Robertson  v.  People,  20  Colo. 
279,    38   Pac.    326. 

47.  Interest  of  private  suitor  In  civil 
action — Yields  to  Interest  of  state^The  in- 
terest of  private  suitor  in  civil  action  who 
has  had  defendant  arrested,  must  yield  to 
paramount  interest  of  people  of  state,  and 
defendant  in  custody  under  civil  process 
will  be  delivered  over  to  agent  of  another 
state  upon  proper  requisition  in  criminal 
action. — Ex  parte  Rosenblat,  51  Cal.  285, 
288,    2   Am.  Cr.   Rep.    215. 

48.  Liberty  of  dttaens— Not  to  be  Im- 
periled by  presumption  that  when  process 
issues,  that  it  had  been  issued  In  proper 
case.  Under  such  rule  there  is  not  single 
case  In  which  party  might  not  be  arrested 
and  imprisoned  on  final  process  although 
fraud  never  entered  into  elements  of 
original  suit  or  controversy. — Matoon  v. 
Eder,  6  Cal.  57,  60. 

49.  Ne  exeat — No  writ  of  In  state. — The 
power  of  court  to  arrest  defendant  on  civil 
action,  whether  sitting  at  law  or  in  equity, 
is  defined  by  code,  and  writ  by  which,  and 
proceedings  upon  which,  such  arrest  is  to 
be  effected,  are  therein  prescribed,  and  writ 
ne  exeat  Is  not  one. — Ex  parte  Harker,  49 
Cal.   465,   467. 

As  to  writ  of  ne  exeat*  see  note  14  Am. 
I>ec.   660-663. 

50.  Partnership— Adopting  or  acquiescing 
In  fraud  of  copartner,  or  retaining  fruits  of 
transactions     with     knowledge     of     fraud, 


makes  partner  also  guilty  of  fraud. — Stew- 
art v.  Levy,  36  Cal.  169,  166. 


51.  Same— Can  not  be  adjudged  guilty 
of  fraud  without  knowledge. — A  partner 
can  not  be  adjudged  guilty  of  fraud  com- 
mitted by  another  partner  without  his 
knowledge  or  consent,  and  wtnVh  he  neither 
assents  to  nor  ratifies  by  adopting  act  of 
his  copartner  with  knowledge  of  his  fraud. 
It  is  essentially  different  from  responsibil- 
ity and  liability  incurred  by  all  partners 
because  of  fraud  of  one  partner  in  contracts 
relating  to  partnership  made  with  Innocent 
third  parties;  i.  e.  all  are  responsible  for 
Injury  occasioned  by  fraud  and  are  liable 
to  an  action  brought  upon  contract,  or  for 
recovery  of  property  fraudulently  obtained, 
whether  they  were  cognizant  of  fraud  or 
not. — Stewart  V.  Levy,  36  Cal.  159,  165,  166. 

52.  Same— Relation  Is  not  tbat  of  prin- 
cipal and  agent*  and  although  one  partner 
is,  for  many  purposes,  deemed  agent  of 
bis  copartner,  most  natural  meaning  atr 
taching  to  term  agent  in  above  statute  is 
that  which  limits  its  application  to  cases 
in  which  parties  stand  in  relation  to  each 
other  as  principal  and  agent  in  strict  legal 
acceptation  of  term. — Soule  v.  Hayward,  1 
Cal.  345,  346. 

As  to  liability  of  one  partner  for  fraud 
of  one  of  partners  In  matter  connected  with 
partnership  business,  see  note  67  Am.  St. 
Rep.    38-51. 

53.  Proceeding  for  settlement  of  estate— 
Not  civil  action. — The  proceedings  for  the* 
settlement  of  an  estate  of  deceased  person 
are  not  civil  action  within  meaning  of  sec- 
tion 16,  article  I  of  constitution;  nor  is- 
amount  of  money  which,  by  order  of  distri- 
bution, executors  are  required  to  pay  over  to 
distributees  a  debt  due  from  executors  to 
distributees. — Ex  parte  Smith,  53  Cal.  204, 
207;  Carpenter  v.  Superior  Court,  75  CaL 
596,  699,  19  Pac.  174. 

54.  Proof— Having  legal  tendency  to 
make  out  proper  case— Process  valid. — Proof 
having  a  legal  tendency  to  make  out  proper 
case,  in  all  its  parts,  for  issuing  process, 
then,  although  proof  may  be  slight  and  in- 
conclusive, process  will  be  valid  until  it  is 
set  aside  by  direct  proceeding  for  that 
purpose. — Dusy  v.  Helm,  59  Cal.  188,  190. 

55.  Removal  of  goods— Effect  of  attach- 
ment.— Removal  or  disposition  of  goods 
contemplated  by  statute  is  taking  or  at- 
tempt to  take  goods  or  property,  without 
reach  of  process  or  jurisdiction  of  court, 
either  territorially  or  by  concealing  or  dis- 
posing of  them  where  they  can  not  be  found, 
since,  If  property  remains  subject  to  at- 
tachment, extraordinary  remedy  by  arrest 
may  not  be  invoked  upon  this  ground. — Ex 
parte  Yonetaro  Fkumoto,  120  Cal.  316,  320. 
52   Pac.    726. 

54J.  Requiring  charges  to  be  fully  stated 
— Gnards  rights  of  defendant. — Requiring 
charges  to  be  fully  stated  in  complaint 
fully  guards  rights   of  defendant.     He  can 
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then  meet  the  charges  and  have  fair  op- 
portunity of  defending  himself  by  trial 
before  jury. — Davis  v.  Robinson,  10  Cal. 
411,    413. 

57.  Right  of  plaintiff  to  arrest  defend- 
ant— Legal  remedy. — The  right  of  plaintiff 
to  arrest  defendant  is  portion  of  remedy 
which  law  has  provided  for  enforcement  of 
plaintiff's  demands. — Ex  parte  Bergman,  18 
Nev.    331,    4   Pac.    209. 

58.  Statute  prescribing  condition*— Moat 
not  be  disregarded. — The  statute  prescrib- 
ing certain  conditions  for  exercise  of  pow- 
ers by  inferior  tribunal,  and  disregard  of 
those  conditions  renders  attempted  exercise 
of  those  powers  void. — Fkumoto  v.  Marsh, 
130  Cal.  66,  71,  80  Am.  St.  Rep.  73,  62  Pac. 
303,     509. 

58.  Transfer  of  property  to  defraud 
creditor*— Party    receiving    not    liable. — In 

the  transfer  of  property  with  intent  to 
hinder,  delay,  and  defraud  creditors  does 
not  make  party  receiving  such  property 
liable    to   arrest   on   either   mesne   or   final 


processes  in  action  by  creditors  of  partr 
making  transfer  to  declare  such  transfer 
void.  It  does  not  fall  within  exception! 
mentioned  for  Imprisonment  in  civil  action. 
either  in  constitution  or  code  of  civil  pro- 
cedure.— Cooper  v.  Nolan,  138  CaL  248,  1*1, 
71   Pac.   179. 

60.  Wilful  Injury  to  the  person  or  pr*t- 
erty— -Unconstitutionality. — Wilful  injury  to 
person  or  property,  provided  for  by  section 
73,  subdivision  1  of  Practice  Act  as  belaf 
cause  for  arrest  in  civil  action,  is  in  direct 
conflict  with  article  I,  section  15  of  consti- 
tution (of  1849),  which  provides  that  do 
person  shall  be  imprisoned  for  debt  in  any 
civil  action  unless  in  cases  of  fraud.— Ex 
parte  Prader,  6  Cal.  239,  240. 

61.  Writ  of  arrest— Is  only  am  Interme- 
diate remedy  or  process  to  secure  presence 
of  party  until  final  judgment,  and  facts  on 
which  it  is  based  must  be  affirmatiTely 
found  and  fraud  stated  In  Judgment  in  order 
to  authorize  an  arrest  on  final  process.— 
Matoon  v.  Eder,  6  Cal.  67,  CI. 


§480.    ORDER  FOR  ARREST,  BY  WHOM  MADE.    An  order  for  the  arrest 

of  the  defendant  must  be  obtained  from  a  judge  of  the  court  in  which  the 

action  is  brought. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §  74 
of  Practice  Act;  amendment  approved  March  9,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt),  P.  3. 


ORDER  FOR  ARREST. 

1.  As  a  matter  of  practice,  order  should  be 

granted. 

2.  Order  of  arrest — Void  where  judge  has  no 

jurisdiction. 

1.  As  a  matter  of  practice,  it  is  safest 
to  order  an  arrest  even  in  cases  of  doubt 
because  defendant  is  protected  against 
abuse  of  process  by  undertaking  of  plain- 
tin*  which  law  requires  to  that  effect,  while 
on  other  hand,  frauds  are  proverbially  con- 
cocted with  so  much  artfulnes  and  inge- 
nuity as  to  render  them  at  all  times  difficult 
to  be  exposed;  and  when  such  a  case  actu- 
ally exists,  plaintiff  is  remediless  without 
process   of  arrest.     A  different   rule   would 


almost,  if  not  certainly,  destroy  its  effi- 
ciency as  legal  remedy. — South  worth  ?. 
Reslng,  8  Cal.  877,  378. 

2.  Order  of  arrest — Void  where  Jaige 
ka«  no  Jurisdiction  to  act  and  whether  ht 
has  jurisdiction  must  be  determined  from 
affidavit  itself  and  not  from  what  Judge 
thinks  it  authorizes  him  to  do.  The  plain- 
tiff must  see  to  it  that  he  is  clothed  with 
actual,  not  merely  apparent,  authority  be- 
fore he  can  derive  defendant  of  his  liberty. 
Court  can  not  confer  jurisdiction  by  merely 
assuming  it,  nor  can  its  determination  tint 
it  has  jurisdiction  confer  it. — Fkumoto  ▼. 
Marsh,  180  Cal.  86,  70,  80  Am.  St.  Rep.  73, 
82  Pac  308,  509. 


§481.    AFFIDAVIT  TO  OBTAIN  ORDER,  WHAT  TO  CONTAIN.    The 

order  may  be  made  whenever  it  appears  to  the  judge,  by  the  affidavit  of  the 
plaintiff,  or  some  other  person,  that  a  sufficient  cause  of  action  exists,  and  that 
the  case  is  one  of  those  mentioned  in  section  four  hundred  and  seventy-nine 
The  affidavit  must  be  either  positive  or  upon  information  and  belief;  and  when 
upon  information  and  belief,  it  must  state  the  facts  upon  which  the  informa- 
tion and  belief  are  founded.  If  an  order  of  arrest  be  made,  the  affidavit  must 
be  filed  with  the  clerk  of  the  court. 

History:     Enacted  March  11,  1872,  re-enactment  of  (76  of  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  305. 
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AFFIDAVIT  TO  OBTAIN  ORDER  FOR 

ARREST. 

1.  About    to    depart    from    state — Facts 

and  circumstances  to  be  shown. 

2.  Same — Conclusion  of  law. 

3.  Affidavit  for  order  of  arrest — As  basis 

for  order. 

4, 5.  Same — As  to  sufficiency  of. 

6.  Same  —  Evidentiary     facts     must     be 
stated. 

7,8.  Same — Hearsay. 

9, 10.  Same — Made   on   information  and  be- 
lief— Requirements  of. 

11.  Same — Positive  showing  must  be  made. 

12.  Agent  of  judgment  creditor — Affidavit 

by  insufficient. 

13.  Allegation  of  fraud  only — Insufficient 

without  facts. 

14.  Amendment — Affidavit  may  be  amend- 

ed. 

15.  Same — Amended  affidavit  becomes  one 

of  papers  in  case. 

16.  Same — Power  to  permit  amendment  of. 

17.  Arrest     upon     affidavit  —   Intention 

thereof. 

18.  Averment  that  goods  were  carried  away 

— Insufficient. 

19.  Construction — Courts  not  in  habit  of 

extending  laws. 

20.  Circumstances    must    be    disclosed    by 

affidavit. 

21.  Denying   sufficiency  of  affidavit — And 

truth  of  facta  therein  stated. 

22.  Information  and  belief — Allegation  of 

removal  and  concealment. 

23.  Same — Is  not  proof. 

24.  Same  —  Statement  of  fact  made   ex- 

pressly upon. 

25.  Jurisdiction   to    issue   order — Affidavit 

or  bond,  either  being  insufficient. 

26.  Same — Court  has  no  jurisdiction,  when. 

27.  Same — Total  defect  of  evidence  as  to 

any  essential  fact. 

28.  Insufficient   affidavit — Makes  order  of 

arrest  void. 

29.  Objection  to  sufficiency  of  affidavit — 

Who  may  set  up. 

30.  Party    entitled    to   order   of   arrest — 

When. 

31.  Party  once  arrested  and  discharged — 

Can  not  be  arrested  again. 

32.  Presentation   of   evidence  —  What   re- 

quired. 

33.  Reference  to  complaint — Not  allowed. 

34.  Specific  facts  relied  on  must  be  shown. 

35.  Sufficient   cause   of   action   existing — 

Must  be  disclosed. 

36,  37.  "Will  escape  from  state" — Insufficient 
statement. 


1.  About  to  depart  from  state— Facts  and 
circumstance*  to  be  shown* — Where  a  debtor 
is  about  to  depart  from  state  with  Intent 
to  defraud  his  creditors,  an  affidavit  statins 
facts  and  circumstances  tending:  to  show 
such  condition  need  not  show  that  he  was 
about  to  remove  any  of  his  assets  or  prop- 
erty from  state,  and  order  of  arrest  based 
thereon  is  binding:  and  party  arrested  will 
not  be  discharged  on  habeas  corpus. — Ex 
parte  Bernard,  2  Cal.  Unrep.  729,  12  Pac. 
487. 

2.  Same— Conclusion  of  law. — About  to 
depart  from  state  with  intent  to  defraud 
his  creditors,  such  allegation  in  affidavit  is 
conclusion  of  law  and  does  not  state  any 
facta  upon  which  court  or  judge  could  be 
legally  satisfied  that  an  order  of  arrest 
should  be  made. — Burrichter  v.  Cllne,  3 
Wash.  136,  28  Pac  367. 

8.  Affidavit  for  order  of  arrest— As  basis 
for  order. — An  affidavit  showing  that  a 
cause  of  action  exists  under  the  provisions 
of  section  479,  ante,  is  the  basis  of  an 
order  of  arrest. — See  ex  parte  Horwits,  2 
Cal.  App.  762,  84  Pac.  229. 

4.  Same— As  to  sufficiency  of. — If  it  ap- 
pears from  the  affidavit  that  the  defendant 
is  about  to  depart  from  the  state  with  in- 
tent to  de'fraud  his  creditors,  a  sufficient 
case  is  made  out  to  warrant  his  arrest. 
The  person  making  the  affidavit  may  follow 
the  statute  and  declare  in  positive  terms 
that  the  defendant  is  about  to  depart  from 
the  state  with  Intent  to  defraud  his  credi- 
tors, or  he  may  set  out  the  facts  which  will 
warrant  the  Judge  in  concluding  such  to  be 
the  intent  of  the  defendant.  In  either  case 
the  affidavit  will  be  held  sufficient. — In  re 
Caples,  26  Cal.  App.  786,  148  Pac.  796. 

As  to  lasufflcfent  affidavit  for  order  of 
arrest  la  a  ciril  action,  see,  ante,  I  479,  note 
par.  2. 

5.  Affidavits  reciting  that  defendant  rep* 
resented  himself  to  be  a  reputable  busi- 
ness man,  whereas  in  fact  he  was  a  man 
of  bad  repute  and  doing  business  under  an 
assumed  name,  that  such  name  was  as- 
sumed in  order  to  defraud  creditors,  that  he 
concealed  the  property  purchased  from 
plaintiffs  to  prevent  its  being  taken  under 
attachment,  and  that  he  stopped  payment  of 
check  given  in  part  payment,  were  suffi- 
cient to  Justify  an  order  of  arrest. — In  re 
Keene,    34   Cal.   App.    263,   167   Pac.   194. 

6.  Sane  —  Evidentiary  facts  mast  be 
stated. — An  affidavit  need  not  state  eviden- 
tiary facts,  If  it  follows  the  statute  and 
declares  in  positive  terms  that  such  prin- 
cipal fact  exists;  but  if  the  affidavit  states 
facts  which  show  that  affiant  is  acting  only 
on  information  and  belief  other  than  actual 
knowledge,  then  the  evidentiary  facts  must 
be  stated. — In  re  Keene,  84  Cal.  App.  263, 
167  Pac.   194. 

7.  Same — Hearsay. — The  affidavit  must 
show  that  the  case  is  one  mentioned  in 
section    479,   ante,   and   where   the   plaintiff 
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does  not  know  such  facts,  he  must  pro- 
cure the  affidavit  of  someone  who  does, 
and  affidavit  upon  hearsay,  or  upon'  any 
statement,  however  positive,  but  is  founded 
upon  hearsay,  is  insufficient  to  Justify  an 
order  of  arrest. — Neves  v.  Costa,  5  Cal.  App. 
Ill,  116,  89  Pac.  860. 

8.  Order  of  arrest  in  civil  action  based 
upon  affidavit  upon  information  and  belief 
but  failing  to  state  facts  upon  which  such 
information  and  belief  are  founded,  is  be- 
yond the  jurisdiction  of  the  court  and  will 
be  annulled  on  certiorari — Lay  v.  Superior 
Court,  11  Cal.  App.  658,  660,  105  Pac.  775. 

9.  Same— Made  on  Information  and  be- 
lief— Requirements  of. — Affidavit  upon  in- 
formation and  belief  falling  to  state  the 
facts  upon  which  such  information  and  be- 
lief is  founded  is  fatally  defective. — Lay 
v.  Superior  Court,  11  Cal.  App.  558,  569,  106 
Pac.     775. 

10.  The  affidavit,  when  made  on  informa- 
tion and  belief,  must  be  positive  and  clear, 
and  must  be  such  evidence  as  would  be 
competent  and  receivable  upon  the  trial  of 
an  action  to  Justify  an  ordinary  Judgment 
for  money.— In  re  Keene,  84  Cal.  App.  268. 
167  Pac.   197. 

11.  Same  —  Positive  showing;  mast  be 
made. — Affidavit  by  the  attorney  of  the 
party  stating  "that  a  good  and  sufficient 
cause  of  action  exists  in  favor  of  the  said 
plaintlfT  and  against  the  defendant  In  said 
action  for  the  sum  of  .  .  .  for  the  wrongful 
conversion  of  certain  personal  property  be- 
longing to  ...  as  fully  appears  from  the 
verified  complaint  on  file  herein,  which  said 
complaint  is  in  the  words  and  figures  as 
follows,  to  wit,"  followed  by  a  copy  of  such 
complaint,  is  but  a  statement  of  the  opinion 
of  the  affiant  that  the  matters  set  forth  in 
the  complaint  are  true,  and  does  not  meet 
the  requirements  of  this  section  that  an  af- 
fidavit must  be  either  positive  or  upon  in- 
formation and  belief,  etc.,  for  though  the 
complaint  is  set  forth  in  the  affidavit,  the 
affiant  does  not  make  oath  to  the  truth  of 
any  matter  contained  therein. — Peterson  v. 
Nesbitt,  11  Cal.  App.  370.  371,  106  Pac.   135. 

12.  An*ent  of  Judgment  creditor— Affidavit 
by  Insufficient. — An  agent  of  Judgment  cred- 
itor, when  such  agent  is  not  his  attorney, 
affidavit  by  is  insufficient  for  execution 
against  person  of  Judgment  debtor  to  be 
issued  thereon  under  statute  providing  for 
affidavit  by  Judgment  creditor  or  his  at- 
torney.— In  re  Heath,  40  Kan.  333,  19  Pac. 
926. 

Am   to   agency  and   fiduciary  relationship, 

see,  ante,  5  479  and  note  pars.  8-9. 

13.  Alleging  fraud  only  —  Insufficient 
without  facts. — Allegation  of  fraud  only 
and  failing  to  state  facts  constituting  fraud, 
makes  affidavit  defective. — In  re  Vinich,  86 
Cal.  70,  71,  26  Pao.  528. 

14.  Amendment  —  Affidavit  may  be 
amended. — An  affidavit  for  order  of  arrest 
may    be    amended    on    application    therefor 


and  by  permission  of  court  statute  of  Kan- 
sas is  very  liberal  in  permitting  amend- 
ments.— Chapman  ▼.  H.  D.  Lee  H  Co.,  7 
Kan.  App.   254,   68  Pac.   778. 


Ilk  Same  —  Amended  affidavit 
one  of  papers  In  eaae  when  filed  and  is 
proper  evidence  for  consideration  on  bear- 
ing of  motion  to  vacate,  as  one  of  papers 
in  case. — Chapman  v.  H.  D.  Lee  M.  Co.,  7 
Kan.  App.   264,   68  Pac   778. 

16.  Same—Power  to  permit  amendment 
is  in  Judge  and  where  dishonesty  on  part 
of  defendants  is  shown,  if  affidavit  is  insuf- 
ficient Judge  should  allow  amendment- 
Baker  M.  Co.  v.  Knotts,  30  Kan.  856,  2  Pac. 
510. 

17.  Arrest  upon  affidavit  —  Intent!** 
thereof, — Arrest  upon  affidavit  is  only  in- 
tended to  secure  presence  of  defendant  until 
final  Judgment,  and  in  order  to  detain  and 
imprison  his  person  afterwards  fraud  must 
be  alleged  in  complaint,  be  passed  upon  by 
Jury,  and  be  stated  in  Judgment. — Davis  t. 
Robinson,  10  Cal.  411,  412. 

18.  Averment  that  good*  were  carries 
away— Insufficient. — A  mere  allegation  or 
averment  that  part  of  goods  were  carried 
away  In  express  wagon  to  place  or  places 
unknown  to  plaintiff,  is  not  sufficient  to 
show  fraudulent  purpose.  They  may  haY* 
been  thus  taken  for  Bale  or  storage  in  per- 
fect good  faith. — Ex  parte  Yonetaro  Fku- 
moto,  120  Cal.  316,  320,  52  Pac.  726. 

19.  Construction  —  Courts  are  not  Is 
habit  of  extending,  by  construction,  either 
laws  or  affidavits  so  as  to  impose  restraint 
upon  personal  liberty. — In  re  Heath,  40  Kan. 
333,  19  Pac.  926. 

20.  Circumstances  must  be  disclosed  by 
affidavit  from  which  Inference  can  be  drawn 
that  defendant  was  guilty  of  fraud  either 
in  procuring  merchandise  involved  in  action 
or  in  detailing  money  received  from  sale 
of  such  merchandise  as  agent  for  plaintiff. 
—Matter  of  Holdforth,  1  Cal.  488,   439. 

31.  Denying;  sufficiency  of  affidavit— As* 
truth  of  facts  stated  therein  presents  no 
inconsistency. — Baker  M.  Co.  v.  Knotts,  30 
Kan.    356,    2   Pac.    610. 

22.  Information  and  belief  —  AUegatlM 
of  removnl  and  concealment  of  defendant's 
money,  and  pretended  sale  of  balance  of 
his  property,  upon  information  and  belief, 
is  form  of  averment  which  does  not  con- 
stitute proof,  and  is  not  authorized  by  lair 
in  this  class  of  proceedings  in  Justices' 
courts.  In  superior  court  some  facts  may 
be  alleged  on  information  and  belief,  but 
party  is  required  to  state  character  of  his 
information  and  that  he  believes  it  to  be 
true,  and  Judge  of  superior  court  then  de- 
termines sufficiency  of  ground  of  belief. — In 
re  Vinich,  86  Cal.  70,  71,  72,  26  Pfcc  528. 

33.  Same — la  not  proof,  and  legislature 
has  deemed  personal  liberty  too  sacred  to 
allow  party  to  go  into  Justices'  court  and 
get  order  of  arrest  on  anything  less  than 
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proof.— In  re  Vlnich,  86  Cal.  70,  72,  26  Pac 
528. 


24.  Same— Statement  of  fact  made 
presaly  upon  information  and  belief  must 
be  accompanied  by  statement  of  facts  upon 
which  such  information  and  belief  are 
founded,  and  affidavit  falling  to  comply 
with  this  express  and  material  requisite  of 
statute  is  fatal  defect. — Ex  parte  Yonetaro 
Fkumoto,   120  Cal.  S16,   821,   52  Pac.   726. 

25.  Jurisdiction  to  litne  order— Affidavit 
or  bond,  either  befna*  Insufficient,  clerk  has 
no  jurisdiction  to  issue  order  of  arrest,  and 
it  should  be  set  aside. — Long  v.  Hubbard, 
*  Kan.  App.  878,  50  Pac.  968. 


Same  — Court  ka*  ■©  Jurisdiction, 
when. — The.  court  has  no  jurisdiction  to 
make  order  for  arrest  where  affidavit  does 
not  aver  that  Indebtedness  sued  for  or  any 
cause  of  action  exists.  Such  affidavit  is 
fatally  defective. — In  re  Vinich,  86  Cal.  70, 
71,  26  Pac,  628. 

27.  Same— Total  defect  of  evidence  mm  to 
any  essential  fact  existing:  in  affidavit,  court 
acts  without  jurisdiction,  and  want  of  juris- 
diction makes  act  void.  But  where  court 
has  jurisdiction  but  makes  mistake  concern- 
ing: just  weight  and  Importance  of  evidence, 
act  is  merely  erroneous,  and.it  will  stand 
good  until  reversed. — Dusy  v.  Helm,  69  Cal. 
188.  190. 

As  to  difference  between  void  and  void- 
able process*  see,  post,  6  482,  note  par.  10. 

28.  Insufficient  affidavit— Makes  order  of 
arrest  void,  and  warrant  is  no  authority  for 
detention  of  defendant.  Jurisdiction  to  is- 
sue warrant  rests  upon  affidavit. — Ex  parte 
Yonetaro  Fkumoto,  120  Cal.  316,  321,  62  Pac. 
726;  Ex  parte  Horwitz,  2  Cal.  App.  762,  84 
Pac.  229. 

29.  Objection  to  sufficiency  of  affidavit— 
Who  may  set  up. — An  objection  to  sufficiency 
of  affidavit  can  not  be  set  up  by  third  par- 
ties, or  even  by  defendant  himself  after 
Judgment.  By  putting;  in  bail  and  neglect- 
ing; to  move  to  be  discharged,  he  consents 
to  process,  and  waives  all  irregularities  in 
thia  respect. — Matoon  v.  Eder,  6  Cal.  67, 
59. 

39.  Party  Is  entitled  to  order  of  arrest 
when  circumstances  detailed  would  induce 
in  reasonable  mind  belief  that  fraud  was 
intended  to  be  perpetrated,  and  it  is  not 
necessary  that  he  show  positively  commis- 
sion of  the  fraud. — Southworth  v.  Reaing,  8 
Cal.   377,   878. 

31.  Parry  once  arrested  and  discharged 
—Can  not  be  arrested  aa*aln  in  same  action. 
It  Is  always  presumed  that  plaintiff  in  his 
affidavit   for  arrest   has   stated   his   case  as 


fully  as  he  can  to  effect  his  object.  And 
different  rule  would  lead  to  harassing  ar- 
rests and  open  wide  door  to  perjury. — 
McGilvery  v.  Morehead,  2  Cal.  607,  609. 

32.  Presentation  of  evidence  What  re- 
quired.— In  the  presentation  of  such  evi- 
dence as  alone  would  be  receivable  upon 
trial  of  action  to  justify  an  ordinary  judg- 
ment for  money  is  required  of  plaintiff  who 
desires  in  civil  action  to  enforce  his  claim 
at  outset  by  arrest  and  Imprisonment  of  de- 
fendant— in  other  words,  to  have  execution 
before  obtaining  judgment. — Ex  parte  Yone- 
taro Fkumoto,  120  Cal.  316,  319,  52  Pac.  726. 
See  Maskey  v.  Diamond,  1  Misc.  (N.  Y.)  97, 
20  N.  Y.  Supp.  847. 

38.     Reference  to  complaint— Not  allowed. 

— A  reference  in  the  affidavit  to  complaint  or 
any  other  paper  to  show  what  affidavit  it- 
self ought  to  disclose,  although  It  is  posi- 
tively averred  that  such  complaint  or  paper 
is  true,  is  insufficient.  Facts  necessary  to  be 
shown  must  appear  by  positive  averments 
of  affidavit. — McOilvery  v.  Morehead,  2  Cal. 
607,  609.  See  Ligare  v.  California  S.  R.  Co., 
76  Cal.  610,  611,  18  Pac.  777;  Ex  parte  Yone- 
taro Fkumoto,  120  Cal.  316,  318,  52  Pac.  726. 

34.     Sped  He  facts  relied  on  ntust  be  shown 

by  affidavit  in  order  that  court  itself  may 
deduce  fraud,  and  not  leave  question  of  suf- 
ficiency of  facts  to  be  passed  upon  by  party. 
It  is  not  enough  to  assert  fraudulent  intent 
in  general  terms. — Ex  parte  Yonetaro  Fku- 
moto, 120  Cal.  316,  821,  62  Pac.  726. 

85.  Sufficient  cause  of  action  existing?— 
Mast  be  disclosed. — A  sufficient  cause  of  ac- 
tion existing  and  that  case  1b  one  of  those 
for  which  remedy  of  arrest  is  provided, 
must  be  disclosed  by  affidavit,  otherwise 
party  can  not  be  arrested  in  civil  action. — 
McGilvery  v.  Morehead,  2  Cal.  607,  609. 

36.  "Will  escape  front  state"— Insufficient 
statement. — An  affidavit  stating  that  defend- 
ant "will  escape  from  the  state"  is  mere 
statement  of  conclusion  of  belief  of  affiant, 
and,  without  statement  of  facts  from  which 
such  conclusion  is  drawn,  or  upon  which' 
such  belief  is  founded,  is  not  evidence  upon 
which  court  is  at  liberty  to  act  in  such  case. 
— Ex  parte  Yonetaro  Fkumoto,  120  Cal.  316, 
319,  52  Pac.  726. 

37.  "Will  escape  from  the  state"  and  thus 
"cheat  and  defraud  this  plaintiff,"  such 
statement  in  affidavit  is  not  equivalent  to 
statutory  requirement.  Both  present  pur- 
pose and  specific  intent  found  in  language 
of  statute  are  wanting  in  that  of  affidavit. 
When  language  of  such  statute  is  departed 
from,  party  must  at  his  peril  employ  words 
of  equivalent  import,  and  failure  In  this  re- 
spect is  fatal. — Ex  parte  Yonetaro  Fkumoto, 
120  Cal.  316,  319.  52  Pac.  726. 


§  482.  SECURITY  BT  PLAINTIFF  BEFORE  ORDER  OF  ARREST.  Before 
making  the  order,  the  judge  must  require  a  written  undertaking  on  the  part  of 
the  plaintiff,  with  sureties  in  an  amount  to  be  fixed  by  the  judge,  which  must 
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be  at  least  five  hundred  dollars,  to  the  effect  that  the  plaintiff  will  pay  all  costs 
which  may  be  adjudged  to  the  defendant,  and  all  damages  which  he  may  sus- 
tain by  reason  of  the  arrest,  if  the  same  be  wrongful,  or  without  sufficient 
cause,  not  exceeding  the  sum  specified  in  the  undertaking.  The  undertaking 
must  be  filed  with  the  clerk  of  the  court. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §  76 
of  Practice  Act;  amendment  approved  March  24,  1874,  Code  Amdts. 
1873-4,  p.  305. 


UNDERTAKING   FOB  ARREST- 
ACTION  ON. 

1.  Action  on  undertaking  for  arrest  in  jus- 

tices' court. 

2.  Attorney's  fees  for  services — Allowed  as 

damages. 

3.  Damages  for  wrongfully  securing  arrest 

— When  judge  has  no  jurisdiction. 

4,  5.  Mental  anguish  as  damage — Allowed. 

6.  Parties   to   bond-contract   in   respect   to 

law. 

7.  Responsibility  for  manner  in  which  offi- 

cer executes  process. 

8.  Responsibility  for  validity  of  process. 

9.  Undertaking  given  after  arrest — Effect 

of. 

10.  Void  process  —  Is  no  justification  for 
arrest. 

Aa  to  liability  of  sureties  1b  central,  see 

Kerr's   Cyc.   Civ.   Code,    2d   ed.,    55  2836-2840 
and  notes. 

An  to  power  of  court  commissioner  to  ap- 
prove bond,  see,  ante,  5  259,  subd.  3  and  note. 

As  to  right  of  surety  to  contribution  when 
be  has  paid  more  than  his  proportion,  see, 
post,  |  709  and  note. 

Aa  to  requisites  of  undertakings,  see,  post, 
S  1057  and  note. 

Aa  to  undertaking  on  appeal,  see,  post, 
8  941  and  note. 

Aa  to  undertaking  required  of  defendant 
In  order  to  be  released,  see,  post,  8  487  and 
note. 

Aa  to  when  undertaking  la  to  be  delivered 
to  plaintiff,  see,  post,  8  581  and  note. 

1.  Action  on  undertaking  for  arrest  In 
Justices'  court  case  can  not  be  maintained 
while  original  case  is  pending  on  appeal  in 
superior  court  for  reason  that  whole  case 
comes  up  for  hearing;  and  determination, 
including-  question  whether  or  not  arrest 
was  wrongful  or  without  sufficient  cause; 
and  until  such  determination  it  could  not  be 
known  whether  liability  on  undertaking  had 
been  incurred. — Stechhan  v.  Roraback,  67 
Cal.  29,  80,  7  Pac.  7. 

2.  Attorney's  feea  for  services— Allowed 
aa  damages. — Attorney's  fees  for  services 
rendered  in  procuring;  discharge  and  Judg- 
ment in  favor  of  defendant  are  proper  dam- 
ages to  be  assessed  in  action  on  bond  for 
arrest.  Sureties  should  have  anticipated 
employment  of  attorney  when  they  executed 
undertaking.     Persons  arrested  and  Impris- 


oned will  usually  consult  and  employ  coun- 
sel, and  sureties  should  have  contemplated 
such  consequences,  and  that  they  would  be 
liable  therefor  in  case  arrest  should  tan 
out  wrongful. — Vanderberg  v.  Connoly,  18 
Utah  112,  54  Pac  1097. 

3.  Da  ma  ties  for  wrongfully  securing  ar- 
reat — When    Judge    baa    no    JurlsdlctUa. — 

Damages  for  wrongfully  securing  arrest  of 
defendant  should  not  be  imposed  on  party 
where  Judge  to  whom  application  was  made 
had  jurisdiction  to  pass  upon  sufficiency  of 
evidence  disclosed  by  affidavit  to  procure 
order  of  arrest,  and  having;  determined  in 
exercise  of  such  jurisdiction  that  affidavit  bj 
its  statement  of  facts  was  sufficient  to  en- 
title party  applying  to  order.  Unless  there 
was  entire  lack  of  evidence  of  some  essen- 
tial fact  which  law  requires  to  be  shown, 
imposing  responsibility  for  damages  upon 
party  would  be  making  him  liable  for  the 
erroneous  judgment  of  judge,  and  would  be 
unwarranted. — Dusey  ▼.  Helm,  59  CaL  181, 
189,  190. 

4.  Mental  anjrnlab  **  iamtge— Allswed, 
— Entering  into  contract  which,  If  violated, 
may  be  expected  to  cause  mental  distress, 
and  may  naturally  result  In  physical  indis- 
position and  illness,  it  must  be  presumed 
that  party  contracted  with  reference  to  pay- 
ment of  damages  of  that  character. — Vander- 
berg v.  Connoly,  18  Utah  112,  54  Pac  1097. 

5.  Mental  anguish  and  physical  Illness  in 
consequence  of  arrest  and  Imprisonment 
may  be  shown  In  proof  of  damage  in  action 
on  undertaking.  Sureties  knew  purpose  of 
undertaking  they  signed,  — -  that  It  would 
probably  cause  defendant's  detention  and 
Imprisonment  for  a  time.  Such  deprivation 
of  liberty,  humiliation,  disappointment,  mor- 
tification, and  disgrace  would  naturally 
cause  great  mental  anguish,  and  might 
naturally  result  in  sickness. — Vanderberg  v. 
Connoly,  18  Utah  112,  54  Pac.  1097. 

••  Partlea  to  bond-contract  la  reapect  U 
law,  law  itself  becomes  part  of  contract,  and 
they  are  bound  thereby.  In  ordinary  cases 
they  would  be  bound  only  by  conditions  of 
bond,  but  In  bond  for  bail  whole  statute 
must  be  examined  to  determine  liability.— 
Matoon  v.  Eder,  €  Cal.  67,  69. 

7.  Reaponelblllty  for  manner  In  wale* 
officer  execatea  proeeas  is  not  Imposed  upon 
plaintiff,  unless  he  acts  under  his  direction 
at  time.  Party  who  sues  out  and  delivers 
to  sheriff  valid  process  Is  not  responsible 
for  irregularity  of  sheriff  In  executing  proe- 
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ess  unless  it  appears  affirmatively  that 
sheriff  acted  under  party's  orders  when  he 
committed  trespass. — Neimltz  v.  Conrad,  22 
Ore.  164,  29  Pac.  648. 

8.  Responsibility  for  validity  of  process 
and  for  good  faith  in  suing:  it  out  only  is 
imposed  upon  party  who  sues  out  process 
from  competent  court.  He  is  not  to  answer 
for  acts  of  officer  beyond  authority  unless 
he  makes  those  acts  his  own. — Neimits  ▼. 
Conrad,  22  Ore.  164,  29  Pac.  548. 

9.  Undertaking;  flren  after  arrest— Ef- 
fect of. — Sureties  on  undertaking;  given  by 
plaintiff  for  arrest  of  defendant  in  civil 
action  after  arrest  had  been  made,  but  be- 
ing: voluntarily  executed  by  such  sureties 
with   knowledge   that   order   of  arrest   had 


been  made,  and  in  view  of  fact  that  they 
must  have  understood  that  defendant's  Im- 
prisonment would  be  continued  in  conse- 
quence of  such  undertaking:,  such  sureties 
can  not  complain  that  bond  was  executed 
after  order  and  arrest. — Vanderbergf  v.  Con- 
noly,  18  Utah  112,  54  Pac.  1097. 


10.  Told  process  Is  no  Justification  for 
arrest,  but  irregular  and  voidable  one  is 
complete  defense  until  set  aside.  Before 
action  of  false  imprisonment  under  process 
of  court  can  be  maintained  it  is  necessary 
that  writ  be  set  aside,  unless  it  appears 
absolutely  void.  Process  merely  voidable 
is  valid  until  quashed,  and  arrest  must,  un- 
til then,  be  legal. — Neimitz  v.  Conrad,  22 
Ore.  164,  29  Pac.  548. 


§  483.  ORDER,  WHEN  MADE  AND  ITS  FORM.  The  order  may  be  made 
at  the  time  of  the  issuing  of  the  summons,  or  any  time  afterwards  before  judg- 
ment. It  must  require  the  sheriff  of  the  county  where  the  defendant  may  be 
found,  forthwith  to  arrest  him  and  hold  him  to  bail  in  a  specified  sum,  and  to 
return  the  order  at  a  time  therein  mentioned,  to  the  clerk  of  the  court  in  which 
the  action  is  pending. 

History:   Enacted  March  11,  1872,  re-enactment  of  §  77  of  Practice  Act. 


ORDER  OF  ARREST— WHEN  MADE  AND 

ITS  FORM. 

1.  Effect  of  order  of  arrest — Confined  to  juris- 

diction of  court. 

2.  Order  of  arrest — Form  and  characteristics 

of  criminal  process. 

3.  Same — Not  process  that  most  be  issued  in 

name  of  people. 

4.  Party  consents  to  process* — And  waives  de- 

fects, when. 

5.  Until  suit  has  been  instituted — No  defend- 

ant. 

1.  Effect  of  order  of  arrest— Confined  to 
Jurisdiction  of  court  out  of  which  it  issues. 
In  re  Baura,  61  Kan.  117,  68  Pac.   958. 

2.  Order  of  arrest— Form  and  character- 
istics of  criminal  process. — An  order  of  ar- 
rest has  form  and  some  of  characteristics 
of  criminal  process,  but  It  Is  issued  in  civil 
proceeding*,  and,  in  absence  of  express  pro- 
vision,   can    not    have    force    and    effect    of 


criminal  process. — In  re  Baum,  61  Kan.  117, 
58  Pac.  958. 

S.  Same— Not  a  process  that  must  he  Is- 
sued In  name  of  people  of  state  of  Califor- 
nia as  provided  for  by  constitution  of  1849, 
article  VI,  section  18. — Dusey  v.  Helm,  59 
Cal.  188,  190,  191. 

4.  Party  consents  to  process— And  waives 
defects,  when. — Party  consents  to  process 
and  waives  all  irregularities  in  manner  of 
its  issue  when  he  appears  and  puts  in  bail 
and  makes  no  application  to  have  process 
set  aside. — Neimits  v.  Conrad,  22  Ore.  164, 
29  Pac.  548. 

5.  Until  snlt  Instituted — No*  defendant. — 

Until  suit  has  been  instituted  there  can  be 
no  defendant  and  consequently  no  author- 
ity, under  statute,  to  issue  an  order  of  ar- 
rest; and  such  an  order  issued  before  action 
had  been  commenced  is  void  for  want  of 
jurisdiction. — Ex  parte  Cohen,  6  Cal.  818, 
821. 


§  484.  AFFIDAVIT  AND  ORDER  TO  BE  DELIVERED  TO  THE  SHER- 
IFF, AND  COPY  TO  DEFENDANT.  The  order  of  arrest,  with  a  copy  of  the 
affidavit  upon  which  it  is  made,  must  be  delivered  to  the  sheriff,  who,  upon 
arresting  the  defendant,  must  deliver  to  him  a  copy  of  the  affidavit,  and  also, 
if  desired,  a  copy  of  the  order  of  arrest. 

History:   Enacted  March  11,  1872,  re-enactment  of  §  78  of  Practice  Act. 


As  to  officer  exhibiting;  proeess  upon  re-  As   to   sheriff's   duties— Excuse   for   omls- 

quest,    see    Kerr's    Cyc.    Pol.    Code,    Sd    ed.,       slon  to  perform,  by  direction  of  party  or  his 
5  4188  and  note.  attorney,    must  be   in   writing. — See   Kerr's 

Cyc.  Pol.  Code,  2d  ed.,  8  4186  and  note. 
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§485.    ARREST,  HOW  MADE.     The  sheriff  must  execute  the  order  bj 
arresting  the  defendant  and  keeping  him  in  custody  until  discharged  by  law. 
History:   Enacted  March  11,  1872,  re-enactment  of  $  79  of  Practice  Act. 


1.     Party   eaa   aot  be  arrested 

te  aetloa  when  once  arrested  and  dis- 
charged.— McGitvery  v.  Morehead,  2  CaL  607, 
409. 

As-  to  ao  secead  arrest  la  civil  aetloa*  see, 
post,   |  1158  and  note. 


As  to  officer  exalbltlas;  pi 
qaest,    see    Kerr's   Cyc.    Pol.   Code,    2d  ed., 
8  4188  and  note. 

As  to  plaintiff  glvlag  saeriaT  laatraetleat 
la  writing,  see  Kerr's  Cyc.  Pol.  Code,  2d  ed„ 
f  4185  and  note. 


§486.    DEFENDANT  TO  BE  DISCHARGED  ON  BAH.  OR  DEPOSIT.   The 

defendant,  at  any  time  before  execution,  must  be  discharged  from  the  arrest, 

either  upon  giving  bail  or  upon  depositing  the  amount  mentioned  in  the  order 

of  arrest. 

History:   Enacted  March  11,  1872,  re-enactment  of  $  80  of  Practice  Act. 


1.  Failure  of  plaintiff  to  advance  funds 
for  support  of  defeadaat  In  jail  under  ar- 
rest in  civil  action  does  not,  per  se,  operate 
to  discharge  defendant.  Defendant's  inter- 
est is  merely  that  he  be  furnished  with 
proper   support   while   in   custody,   whether 


paid  for  by  plaintiff  or  not. — Er  parte  Lam- 
son,  50  Cal.  306,  807. 

As  to  plalatla*  to  advance  funds  for  sap- 
port  of  persoa  committed  to  Jail  on  excre- 
tion Issued  la  civil  aetloa*  see,  post,  f  11M 
and  note. 


§  487.     BAIL,  HOW  GIVEN.    The  defendant  may  give  bail  by  causing  a 

written  undertaking  to  be  executed  by  two  or  more  sufficient  sureties,  to  the 

effect  that  they  are  bound  in  the  amount  mentioned  in  the  order  of  arrest,  that 

the  defendant  will  at  all  times  render  himself  amenable  to  the  process  of  the 

court,  during  the  pendency  of  the  action,  and  to  such  as  may  be  issued  to 

enforce  the  judgment  therein,  or  that  they  will  pay  to  the  plaintiff  the  amount 

of  any  judgment  which  may  be  recovered  in  the  action. 

History:     Enacted  March  11,  1872,  substantial  re-enactment  of  $81 
of  Practice  Act. 


BAIL— ACTION  UPON  BOND. 

1.  Action  upon   bail  bond — Complaint,   when 

insufficient. 

2.  Same — Complaint  must  allege,  what. 

3.  Same — Costs  are  incident  to  debt. 

4.  Same — Undertaking  of  no  validity  unless 

defendant  discharged. 

1.  Action  apoa  ball  bond  Complaint  la 
Insufficient  if  it  does  not  state  that  defend- 
ant was  released  from  custody  upon  or  by 
reason  of  execution  and  delivery  of  bond 
set  forth.  Such  averment  is  indispensable 
in  action  of  this  character. — County  of  Los 
Angeles  v.  Babcock,  45  Cal.  252,  253.  See 
Jenner  v.  Stroh,  52  Cal.  504,  506;  Coburn 
v.   Pearson,  57  Cal.  806,  308. 

2.  Same— Complaint  most  allege  that  de- 
fendant was  released  from  custody;  allega- 
tion that  he  was  admitted  to  bail  Is  not 
equivalent  thereto,  and  statement  that  de- 
fendant did  not  appear  is  not  equivalent  to 
saying  that  he  was  released  on  bail,  nor 
does  it  necessarily  include  such  release.— 
People  v.  Solomon,  5  Utah  277,  15  Pac.  4. 


ft.     Same— Coats  are  bat  laddeat  to  debt 

and.  are  necessarily  incurred  in  order  to  pro- 
cure enforcement  of  Judgment.  Imprison- 
ment of  debtor  is  for  fraud  practised  in 
attempting  to  evade  payment  of  debt,  and 
this  imprisonment,  while  in  nature  of  pun- 
ishment, is  coercive  means  given  by  statute 
to  collect  judgment,  and  in  all  cases  of  this 
character  is  considered  element  of  reme- 
dial justice.  It  follows  that  imprisonment 
is  authorized  for  costs  Incurred  in  using  this 
coercive  means  to  enforce  collection  of  judg- 
ment as  well  as  for  amount  of  principal 
debt. — Ex  parte  Bergman,  18  Nev.  SSI.  < 
Pac.  209. 

4.  Same— TJndertakJag  la  of  ao  validity 
unless  defeadaat  be  discharged  by  reason 
of  its  being  given;  it  is  that  which  gives 
it  vitality,  and  complaint  should  state  every 
such  fact  necessary  to  Its  validity,  and 
without  such  allegation  complaint  is  fatally 
defective  and  does  not  state  facts  sufficient 
to  constitute  cause  of  action. — People  ▼• 
Solomon,  6  Utah  277,  15  Pac  4* 


§  488.     SURRENDER  OF  DEFENDANT.    At  any  time  before  judgment,  or 
within  ten  days  thereafter,  the  bail  may  surrender  the  defendant  in  their 
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exoneration ;  or  he  may  surrender  himself  to  the  sheriff  of  the  county  where  he 
was  arrested. 

History:   Enacted  March  11,  1872,  re-enactment  of  $  82  of  Practice  Act. 


SUBBENDEB  OP  DEFENDANT. 

1.  Offer  of  defendant  to  surrender-  himself. 

2.  Portion  of  sureties  may  surrender  defend- 

ant. 

3.  Sureties  on  bail-bond  are  exonerated,  when. 

4.  Surrender  within  ten  days  after  execution 

— Is  sufficient  compliance. 

5.  Writ  of  ne  exeat — Not  preserved  in   this 

state. 

6.  Writ  of  capias  ad  satisfaciendum — No  pro- 

vision for  in  this  state. 

1.  Offer  of  defendant  to  surrender  him- 
self in  discharge  of  his  sureties  is  good 
surrender  and  discharges  them  from  all 
liability/ even  though  sheriff  refuse  to  take 
him  into  custody. — Babb'  v.  Oakley,  6  Cal. 
98. 

2.  Portion  of  anretles  may  surrender  de- 
fendant*— In  re  Taylor,  7  How.  Pr.  (N.  Y.) 
212. 

S.  Snretles  on  bail-bond  are  exonerated 
when  court  orders  defendant  into  custody 
of  sheriff  and  latter  takes  him.  Vacating 
order  does  not  by  operation  of  law  restore 
defendant  to  custody  of  sureties,  and  fact 
that  sheriff  might  have  had  defendant  in  his 
custody  under  such  order  for  only  short 
time  makes  no  difference. — People  v.  Rey- 
nolds, 102  Cal.  808,  312,  36  Pac.  690.  See 
Babb  v.  Oakley,  6  Cal.  98,  94.  Iowa.  State 
v.  Orsler,  48  Iowa  343.  W.  Y.  People  v. 
Stager,  10  Wend.  431.  Fed.  Reese  v.  United 
States,  76  TJ.  a  (9  Wall.)  13.  19  L.  ed. 
541. 


4.  Surrender  within  ten  days  after  execu- 
tion— la  sufficient  compliance. — Within  ten 
days  after  judgment  contemplates  plaintiff 
taking  such  measures  as  would  authorize 
officer  to  hold  defendant  in  custody.  Law 
requires  no  man  to  do  a  vain  thing,  and  it 
is  certainly  vain  to  require  party  to  sur- 
render to  an  officer  having  no  power  to  de- 
tain him. — Allen  v.  Breslauer,  8  Cal.  552,  554. 

5.  Writ  of  ne  exeat— Not  preserved  In 
this  state. — Procedure  by  which  jurisdiction 
of  court  is  to  be  exercised  may  be  pre- 
scribed by  legislature  unless  such  regula- 
tions should  impair  constitutional  power  of 
courts  or  practically  defeat  their  exercise, 
and  procedure  established  by  legislature 
does  not  include  writ  of  ne  exeat. — Ex  parte 
Harker,  49  Cal.  465,  467. 

ft.  Writ  of  capias  ad  satisfaciendum— 
No  provision  for  In  this  state. — Writ  of 
capias  ad  satisfaciendum  issuing  and  being 
returned  non  est  inventus  is  not  necessary 
in  order  to  charge  bail;  while  such  process 
seems  to  be  contemplated  by  section  487, 
ante,  such  implication  is  destroyed  by  above 
section  and  section  489,  post.  Provisions 
of  these  sections  can  be  reconciled  only  on 
hypothesis  that  legislature  omitted  through 
inadvertence  to  provide  for  final  process  in 
these  cases;  and  it  is  singular  anomaly  that 
bail  should  be  charged  who  have  under- 
taken that  defendant  will  render  himself 
amenable  to  process  of  court,  when  fact  is 
admitted  that  no  process  has  issued  and 
that  debtor  has  at  all  times  been  within  Its 
reach. — Matoon  v.  Eder,  6  Cal.  57,  60. 


§489.  SAME.  [HOW  EFFECTED.]  For  the  purpose  of  surrendering  the 
defendant,  the  bail,  at  any  time  or  place  before  they  are  finally  charged,  may 
themselves  arrest,  or,  by  a  written  authority  indorsed  on  a  certified  copy  of  the 
undertaking,  may  empower  the  sheriff  to  do  so.  Upon  the  arrest  of  defendant 
by  the  sheriff,  or  upon  his  delivery  to  the  sheriff  by  the  bail,  or  upon  his  own 
surrender,  the  bail  are  exonerated,  if  such  arrest,  delivery,  or  surrender  take 
place  before  the  expiration  of  ten  days  after  judgment;  but  if  such  arrest, 
delivery,  or  surrender  be  not  made  within  ten  days  after  judgment,  the  bail  are 
finally  charged  on  their  undertaking,  and  bound  to  pay  the  amount  of  the 
judgment  within  ten  days  thereafter. 

History:   Enacted  March  11,  1872,  re-enactment  of  §  83  of  Practice  Act. 

§  490.    BAIL,  HOW  PROCEEDED  AGAINST.    If  the  bail  neglect  or  refuse 

to  pay  the  judgment  within  ten  days  after  they  are  finally  charged,  an  action 

may  be  commenced  against  such  bail  for  the  amount  of  the  original  judgment. 

History:     Enactment  March  11,  1872,  re-enactment  of  §  84  of  Prac- 
tice Act,  as  amended  1854. 

A*  f  llabOlty  •*  •wetlea,  generally,  see  As  to   necessary  allegations  In  action  on 

Kerr's   Cyc   Civ.  Code.   2d   ed.,   81  2888-2840       ball-bond,   see,    ante,    9  487    and    note    pars, 
and  notes.  1-4. 
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••  4S1-4M       DELIVERY  OF  UNDERTAKING  TO  PLAINTIFF — JUSTIFICATION.       [Ft.  II, 

§  491.    BAIL,  HOW  EXONERATED.    The  bail  are  exonerated  by  the  death 

of  the  defendant  or  his  imprisonment  in  a  state  prison,  or  by  his  legal  discharge 

from  the  obligation  to  render  himself  amenable  to  the  process. 

History:    Enacted  March  11,  1872,  re-enactment  of  $  86  of  Practice  Act. 

As  to  wnetner  liability  of  sureties  extlngnO*ke4  by  conviction*  or  continues  until  execu- 
tion of  judgment,  see  8  Ann.  Cas.  980. 

§  492.  DELIVERY  OF  UNDERTAKING  TO  PLAINTIFF,  AND  ITS  AC- 
CEPTANCE OB  REJECTION  BY  HIM.  Within  the  time  limited  for  that  pur- 
pose,  the  sheriff  must  file  the  order  of  arrest  in  the  office  of  the  clerk  of  the 
court  in  which  the  action  is  pending,  with  his  return  indorsed  thereon,  together 
with  a  copy  of  the  undertaking  of  the  bail.  The  original  undertaking  he  must 
retain  in  his  possession  until  filed,  as  herein  provided.  The  plaintiff,  within  ten 
days  thereafter,  may  serve  upon  the  sheriff  a  notice  that  he  does  not  accept  the 
bail,  or  he  is  deemed  to  have  accepted  them,  and  the  sheriff  is  exonerated  from 
liability.  If  no  notice  be  served  within  ten  days,  the  original  undertaking  must 
be  filed  with  the  clerk  of  the  court. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  86  of  Practice  Act. 

§  493.  NOTICE  OF  JUSTIFICATION.  NEW  UNDERTAKING,  IF  OTHER 
BAIL.  Within  five  days  after  the  receipt  of  notice,  the  sheriff  or  defendant 
may  give  to  the  plaintiff  or  his  attorney  notice  of  the  justification  of  the  same, 
or  other  bail  (specifying  the  places  of  residence  and  occupations  of  the  latter), 
before  a  judge  of  the  court  or  county  clerk,  at  a  specified  time  and  place;  the 
time  to  be  not  less  than  five  nor  more  than  ten  days  thereafter,  except  by  con- 
sent of  parties.    In  case  other  bail  be  given,  there  must  be  a  new  undertaking. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  87  of  Practice 
Act;  amendment  approved  March  9,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt),  p.  3. 

Am  to  Justification  of  kail,  see,  ante,  f  259,  subd.  S  and  note;  also,  post,  I  495  and  note. 

§  494.  QUALIFICATION  OF  BAIL.  The  qualifications  of  bail  are  as  fol- 
lows : 

1.  Each  of  them  must  be  a  resident  and  householder,  or  freeholder,  within 
the  state. 

2.  Each  must  be  worth  the  amount  specified  in  the  order  of  the  arrest,  or  the 
amount  to  which  the  order  is  reduced,  as  provided  in  this  chapter,  over  and 
above  all  his  debts  and  liabilities,  exclusive  of  property  exempt  from  execu- 
tion ;  but  the  judge  or  county  clerk,  on  justification,  may  allow  more  than  two 
sureties  to  justify  severally,  in  amounts  less  than  that  expressed  in  the  order, 
if  the  whole  justification  be  equivalent  to  that  of  two  sufficient  bail. 

History:  Enacted*  March  11,  1872,  re-enactment  of  $  88  of  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4, 
p.  306. 

1.     Member  of  firm  leasing:  several  rooms  As    to    qualification*    of    ball,    see.    post, 

on  floor  of  building;  for  office  purposes  is  a  $  1057  and  note, 

householder. — Somerset    &    W.    S.    Bank    v.  Au    to    recjniaitea    of    n; 

Huyck.  33  How.  Pr.   (N.  Y.)  323.  post|    $  1067   and   note. 

As    to    exemptions    from    execution,    see. 
post,  §  €90  and  note. 
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§  495.  JUSTIFICATION  OF  BAIL.  For  the  purpose  of  justification,  each 
of  the  bail  must  attend  before  the  judge  or  county  clerk,  at  the  time  and  place 
mentioned  in  the  notice,  and  may  be  examined  on  oath  on  the  part  of  the  plain- 
tiff, touching  his  sufficiency,  in  such  manner  as  the  judge  or  clerk,  in  his  dis- 
cretion, may  think  proper.  The  examination  must  be  reduced  to  writing,  and 
subscribed  by  the  bail,  if  required  by  the  plaintiff. 

History:   Enacted  March  11,  1872,  re-enactment  of  §  89  of  Practice  Act. 

1.     Refusal  to  answer  pertinent  and  ma-  An   to   extension   of   time   to   Justify,   see. 

terlal    questions,    and    property    consisting:  post,  9  1054  and  note. 

of  negotiable   promissory  notes,   makers  of  As  to  Jnstlneatiom  of  sureties  on  appeal 

which    they   refused    to   disclose,   is   failure  *•■*•  «oe,   post,   9  948   and  note, 

to  Justify.— Mokelumne   H.   C.   ft  M.   Co.   v.  Am  to  J««flneatlo«  of  sureties  on  attach- 

Woodbury,  10  Cal.  188,  189.  saent  bond,  see,  post,   9  539  and  note. 

Aa    to   power    of   eourt    commissioners    to 

Aa  to  eonrt  ordering  new  undertaking  to  examine    surety,    see,    ante,    9  259,    subd.    8 

fee  niven,  see,  post,  9  1067  and  note.  and  note. 

§  496.  ALLOWANCE  OF  BAIL.  If  the  judge  or  clerk  find  the  bail  suffi- 
cient, he  must  annex  the  examination  to  the  undertaking,  indorse  his  allowance 
thereon,  and  cause  them  to  be  filed,  and  the  sheriff  is  thereupon  exonerated 
from  liability. 

History:   Enacted  March  11,  1872,  re-enactment  of  $  90  of  Practice  Act, 

As  to  power  of  eonrt  eonunlssloner  as  to  kail,  see,  ante,  8  259,  subd.  8  and  note. 

§  497.  DEPOSIT  OF  MONEY  WITH  SHERIFF.  The  defendant  may,  at 
the  time  of  his  arrest,  instead  of  giving  bail  deposit  with  the  sheriff  the 
amount  mentioned  in  the  order.  In  case  the  amount  of  the  bail  be  reduced,  as 
provided  in  this  chapter,  the  defendant  may  deposit  such  amount  instead  of 
giving  bail.  In  either  case  the  sheriff  must  give  the  defendant  a  certificate  of 
the  deposit  made,  and  the  defendant  must  be  discharged  from  custody. 
History:   Enacted  March  11,  1872,  re-enactment  of  $  91  of  Practice  Act 

§  498.  PAYMENT  OF  MONEY  INTO  COURT  BY  SHERIFF.  The  sheriff 
must,  immediately  after  the  deposit,  pay  the  same  into  court,  and  take  from 
the  clerk  receiving  the  same  two  certificates  of  such  payment,  the  one  of  which 
he  shall  deliver  to  the  plaintiff's  attorney,  and  the  other  to  the  defendant.  For 
any  default  in  making  such  payment,  the  same  proceedings  may  be  had  on  the 
official  bond  of  the  sheriff,  to  collect  the  sum  deposited,  as  in  other  cases  of 
delinquency. 

History:   Enacted  March  11,  1872,  re-enactment  of  $  92  of  Practice  Act 

§  499.  SUBSTITUTING  BAIL  FOR  DEPOSIT.  If  money  is  deposited,  as 
provided  in  the  two  last  sections,  bail  may  be  given  and  may  justify  upon 
notice,  at  any  time  before  judgment ;  and  on  the  filing  of  the  undertaking  and 
justification  with  the  clerk,  the  money  deposited  must  be  refunded  to  the 
defendant. 

History:   Enacted  March  11,  1872,  re-enactment  of  8  98  of  Practice  Act 

§500.    MONEY    DEPOSITED,    HOW    APPLIED    OR    DISPOSED    OF. 

Where  money  has  been  deposited,  if  it  remain  on  deposit  at  the  time  of  the 
recovery  of  a  judgment  in  favor  of  the  plaintiff,  the  clerk  must,  under  the 

1187 


f  8  501-508  SHERIFF  LIABLE  AS  BAIL — MOTION  TO  VACATE  ORDER.  [Pt.II. 

direction  of  the  court,  apply  the  same  in  satisfaction  thereof;  and  after  satis- 
fying the  judgment,  refund  the  surplus,  if  any,  to  the  "defendant.     If  the 
judgment  is  in  favor  of  the  defendant,  the  clerk  must,  under  like  direction  of 
the  court,  refund  to  him  the  whole  sum  deposited  and  remaining  unapplied. 
History:   Enacted  March  11,  1872,  re-enactment  of  $  94  of  Practice  Act. 

§501.  SHERIFF,  WHEN  LIABLE  AS  BAIL,  AND  HIS  DISCHARGE 
FROM  LIABILITY.  If,  after  being  arrested,,  the  defendant  escape  or  is  res- 
cued, the  sheriff  is  liable  as  bail;  but  he  may  discharge  himself  from  such 
liability  by  the  giving  bail  at  any  time  before  judgment. 

Hlrtpry :     Enacted  March  11,  1872,  substantial  re-enactment  of  $  95 
of  Practice  Act. 


As   to   liability   of   sheriff   permitting   es-  As  to  liability  of  sberlt?  permitting 

eape,    see    Kerr's    Cyc.    Pol.    Code,    2d    ed.,       eve,    see     Kerr's     Cyc.     PoL     Code,    2d   ed., 
19  4182,  4184  and  notes.  99  4183,  4184  and  notes. 

§  502.  PROCEEDINGS  ON  JUDGMENT  AGAINST  SHERIFF.  If  a  judg- 
ment is  recovered  against  the  sheriff  upon  his  liability  as  bail,  and  an  execu- 
tion thereon  is  returned  unsatisfied  in  whole  or  in:  part,  the  same  proceedings 
may  be  had  on  his  official  bond,  for  the  recovery  of  the  whole  or  any  deficiency, 
as  in  other  cases  of  delinquency. 

History:    Enacted  March  11,  1872,  re-enactment  of  §  96  of  Practice  Act. 

§  503.  MOTION  TO  VACATE  ORDER  OF  ARREST  OR  REDUCE  BAIL 

AFFIDAVITS  ON  MOTION.    A  defendant  arrested  may,  at  any  time  before 

the  trial  of  the  action,  or  if  there  be  no  trial,  before  the  entry  of  judgment, 

apply  to  the  judge  who  made  the  order,  or  the  court  in  which  the  action  is 

pending,  upon  reasonable  notice,  to  vacate  the  order  of  arrest  or  to  reduce  the 

amount  of  bail.    If  the  application  be  made  upon  affidavits  on  the  part  of  the 

defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the  same  by  affidavits 

or  other  proofs,  in  addition  to  those  on  which  the  order  of  arrest  was  made. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  97  of  Practice 
Act;  amendment  approved  Marcv  24,  1874,  Code  Amdts.  1873-4,  p.  306. 

MOTION  TO  VACATE  OEDEE  OP  no  inconsistency.— Baker  M.  Co.  v.  Knottt, 

ARREST.  30  Kan.  356,   2  Pac.  510. 

1.  Consent  given  to  process,  when.  3.     Giving  of  ball— Does  not  preclude  ot- 

2.  Denying   sufficiency   of   affidavit   and  also      tlo»  to  ▼«««te  order  of  arrest,  and  defend- 

truth  of  facts  stated,  effect.  ant  may  av*41  himself  of  both  unless  sUt- 

«    it*   ■  *  u  «i     Tk«««  ««*  ~_„-i„/»«  m,*t;,vn       ute  makes  one  bar  to  the  other. — Baker  M. 

™valte  Co'  V'  Knott?'  80  Kan*  ,56'  2  Pac-  61°- 

4.  Motion   to   vacate   arrest— Tried   like   any  4-     *©«•■    *•    ▼■«**«   arrest— Tried   like 

other  fact  *ny  other  fact  and  must  be  decided  accord- 

m    _  *•     *    t»  *  11      «- „*,w»       ine  to  weight  of  testimony. — South  worth  v. 

5.  Presumption— Person    wrongfully    arrested      Resingf  3  C&1   877f  378 

does  not  consent  to  the  wrong. 

6.  Question   of  partnership   liability— Not  to 


5.     Presnmptlom  —  Person  wroaarfally 
rented  does  not  consent  to  the  wrong*. — Pre- 


be  tried  on  motion.  sumption    is    that    the    person    wrongfully 

1.  Consent  la  given  to  process  and  irregu-  arrested  and  unlawfully  held  did  not  con- 
larities  in  manner  of  its  issue  are  waived  sent  to  the  wrong,  waive  the  illegality,  nor 
when  party  appears  and  puts  in  bail  and  surrender  rights  which  accrued  to  him  by 
makes  no  application  to  have  process  set  reason  of  wrong  and  illegality.  —  In  re 
aside. — Neimita    v.    Conrad,    22    Ore.    164,    29  Baum.  61  Kan.  117,  58  Pac.  958. 

Pac.  648.  a.     Question  of  partnership  liability— Not 

2.  Denying  sufficiency  of  affidavit  and  to  be  tried  on  motion. — Question  of  part- 
also  truth  of  facts  atated  therein  presents  nership    and    liability    of    one    partner    Col 
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f§M4,M* 


debt  sued  on  Is  not  issue  to  be  raised  by 
pleadings  and  to  be  tried,  as  other  issues, 
by  court  and  jury  on  motion  to  vacate  ar- 


rest, under  statutes  of  Kansas. — Cross  8. 
M.  Co.  v.  Gardner,  1  Kan.  App.  570,  42  Pac 
266. 


§  604.    WHEN  THE  ORDER  VACATED  OR  BAIL  REDUCED.    If,  upon 

such  application,  it  appears  that  there  was  not  sufficient  cause  for  the  arrest, 

the  order  must  be  vacated;  or  if  it  appears  that  the  bail  was  fixed  too  high,  the 

amount  must  be  reduced. 

History:    Enacted  March  11,  1872,  substantial  re-enactment  of  §  98 
of  Practice  Act. 


1.  Party  once  arretted  and  discharged 
—Can  not  be  arrested  again  in  same  action. 
— McGilbery  v.  Morehead,  2  Cal.  607,  609. 

An  to  defendant  bring;  forever  exempt 
from  future  arreat  for  same  debt  when  once 
discharged  by  Judge,  see,  post,  9  1151  and 
note. 


As  to  oath  to  be  administered  when  de- 
fendant   found    entitled    to    be    discharged. 

see,  post,  9  1148  and  note. 

As  to  order  of  discharge  when  defendant 
Is  found  entitled  thereto,  see,  post,  1 114ft 
and  note. 


CHAPTER  n. 

CLAIM  AND  DELIVERY  OP  PERSONAL  PROPERTY. 


1 509.    Delivery   of   personal  property,   when      $  515. 
it  may  be  claimed.  I  516. 

Affidavit  and  its  requisites.  9  517. 

Requisition  to  sheriff  to  take  and  de- 
liver the  property.  9  518. 

Security  on  the  part  of  the  plaintiff  §  519. 
and  proceedings  in  serving  the  or-  §  520. 
der. 

Exception  to  sureties  and  proceedings      9  521. 
thereon,  or  on  failure  to  except. 
f  514.    Defendant,   when  entitled   to   redeliv- 
ery. 


§510. 
§511. 

§512. 


§513. 


Justification   of   defendant's  sureties. 

Qualification  of  sureties. 

Property,  how  taken,  when  concealed 

in  building  or  inclosure. 
Property,  how  kept. 
Claim  of  property  by  third  person. 
Notice  and  affidavit,  when  and  where 

to  be  filed. 
Protection   of  plaintiff  in  possession 

of  property. 


§509.  DELIVERY  OF  PERSONAL  PROPERTY,  WHEN  IT  MAY  BE 

CLAIMED.    The  plaintiff  in  an  action  to  recover  the  possession  of  personal 

property  may,  at  the  time  of  issuing  the  summons,  or  at  any  time  before 

answer,  claim  the  delivery  of  such  property  to  him  as  provided  in  this  chapter. 

History:   Enacted  March  11,  1872,  re-enactment  of  §  99  of  Practice  Act 


CLAIM  AND  DELIVERY. 

1-  3.  As  to  definition  and  nature  of  rem- 
edy— In  general. 

4.  Same — Action  of  claim  and  delivery 
determines  what. 

5,6.  Abatement — Action  for  price  pend- 
ing. 

7.  Same — Former  adjudication. 

8.  Same — Property  in  stranger. 

9, 10.  Admission    of    possession  —  Answer 
amounting  to. 

11.  Amendment  —  Discharging    part    of 

property. 

12.  Same — Affidavit  in  replevin  may  be 

amended. 

13.  Answer — Affirmative   allegations. 

14.  Same — As  to  when  answer  not  nec- 

essary. 


15, 16.  Same — Character  .of   taking  by   de- 
fendant. 

17, 18.  Same — Conjunctive  denials. 

19,  20.  Same — Denial  of  ownership  of  prop- 
erty. 

21.  Same  —  Immaterial  issue,   place   of 
conversion. 

22,  23.  Same — Inconsistent  defenses. 

24.  Same — Material  issue. 

25.  Same — New    matter — As    to    gener- 

ally. 

26,27.  Same — Same — And    distinct   subject 
matter. 

28.  Same — Return  of  property  must  be 

prayed  for. 

29.  Same— Title. 

30.  Same— What  of  information  or  be- 

lief. 
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lPt.Il* 


81. 

32. 

83,34. 

85-37. 

38. 

39-  46. 

47-  51. 
52-  59. 

60. 

61. 

62. 
63. 

64-66. 
67. 

68. 

69. 
70. 
71. 
72. 

73,  74. 

75. 
76-  78. 
79,  80. 

81. 

82. 
83, 84. 

85. 
86,  87. 

88. 

89. 

90. 
91,  9*2. 

93. 
94. 

95. 

96. 

97-  99. 
100. 

101- 103. 

104. 


Assignment  of  cause  of  action. 

Act  of  God — Loss  of  property  by. 

Attorney's  fees — Not  recoverable  as 
damages. 

Auxiliary  remedy  of  immediate  de- 
livery, optional. 

Building  material — Beplevin  will  lie 
for. 

of 


Change    of    right 
Pendente  lite. 


possession  — 


Complaint — In  general. 

Same — Allegation  of  ownership  or 
right  of  possession  at  time  of  com- 
mencement of  action,  is  necessary. 

Same — Amendment  changing  allega- 
tion. 

Same — Building  must  be  shown  by 
complaint  personal  property. 

Same — Changing  to  conversion. 

Same  —  Character  of  defendants ' 
act. 

Same— Cure  of  defect  by  answer. 

Same — Manner  in  which  defendant 
became  possessed. 

Same — Means  of  possession  immate- 
rial. 

Same — Particulars  of  right  alleged* 

Same — Possession  of  defendant. 

Same — Bight  to  amend. 

Same — Special  ownership  and  right 
to  possession. 

Same— Sufficient  allegation. 

Same — Waiver  of  objections. 

Conditional  sales — Action  by  vendor. 

Same — Against  second  vendee. 

Same — Against  sheriff  attaching  as 
property  of  vendee. 

Same — Burden  of  proof. 

Same — Election  of  remedy. 

Same — Judgment  for  value. 

Same — Belief  to  defendant. 

Same — Vendor  must  perform. 

Contempt  of  court. 

Counter-claim — Breach  of  warranty. 

Same — Damages  to  real  property  by 
trespassing  cattle. 

Same — May  be  urged  by  defendant. 

Copartner  can  not  maintain  claim 
and  delivery,  when. 

Corporate  stock — Measure  of  dam- 
ages. 

Correction  of  judgment  nunc  pro 
tunc. 

Custodia  legis. 

Damages  —  Amount  of  depreciation 
in  value. 

Same — Attorney's  fees  not  recover- 
able as. 

Same — Compensation  —  Measure  of 
damages. 


111- 


120- 


125- 


132, 


137- 


141 


147, 
149, 

152- 

156. 
158, 

161- 


168, 


1190 


05.  Same-— Consequential  damages. 

06.  Same — Damages  for  detention. 

07.  Same— Difference  in  value. 

08.  Same — Exemplary  damages. 

09.  Same — Same — Evidence. 

10.  Same — For  both  taking  and  deten- 

tion. 

15.  Same— Interest. 

16.  Same — Same — Can   not    be   allowed 

with  other  damages. 

17.  Same — Limited  to  amount  alleged. 

18.  Same — Nominal  damages. 

19.  Same — Opinion  of  amount  of  dam- 

age suffered. 

22.  Same — Pursuit  of  property — Not  re- 

coverable. 

23.  Same — Same — Allowed  when. 

24.  Same— Special  damage — Pleading. 

29.  Same — Value  of  use  of  property. 

30.  Same  —  Same  —  Limited  to  life  of 

property. 

31.  Same  —  Same  —  Market    value,   not 

what  earns. 

33.  Same — Same— Special  plea  not  nec- 

essary. 

34.  Same — Same  —  Usual  and  ordinary 

risks. 

35.  Same — Same — When  demand  neces- 

sary. 

36.  Demand — Complaint  must  allege  and 

plaintiff  must  prove. 

40.  Same  —  Excused     when     defendant 
claims  ownership. 

44.  Same — Excused  when  shown  to  be 
unavailing. 

45.  Same — For  excessive  amount — When 
harmless. 

46.  Same — Instruction — Erroneous  when. 

48.  Same  —  Necessary   when    defendant 
rightfully  acquires  possession. 

50.  Same— Matter  of  defense. 

51.  Same  —  Same  —  Special     defense  — 

Want  of  is  not. 

55.  Same — Not  necessary  when  defend- 
ant's possession  by  tort. 
57.  Same — Bight  of  possession. 

59.  Sheriff  wrongfully  levying  on  goods 

— Unnecessary. 

60.  Same — Same — Exception. 

63.  Description  of  property. 

64.  Discharge  in  insolvency. 

65.  Dismissal  without  adjudication — Ef- 

fect of. 

66.  Same — When  can  not  be  had. 

67.  Disposition  of  property  by  defend- 

ant. 

69.  Same — As  to  before  suit. 

70.  Same — Amendment  of  complaint. 

71.  Same — Measure  of  damage. 

72.  Double  aspect  of  action. 
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173. 

174. 

175. 

176. 
177. 

178. 
179. 
180. 

181. 

182, 183. 
184. 

185. 
186. 

187. 
188. 

189. 

190. 
191. 

192. 

193. 

194, 195. 

196. 

197, 198. 

199-  201. 
202-  204. 

205-  207. 
208-  212. 

213. 
214. 

215. 

216. 


217. 
218. 
219. 
220. 
221. 

222. 
223, 224. 


Effect  where  finding  contrary  to  ad- 
mitted facts. 

Equitable  action — When  should  be 
brought. 

Evidence — Affidavit  and  undertaking 
together  with  sheriff's  return. 

Same — Bill  qt  sale  from  third  party. 

Same — Burden  of  proof — Of  own- 
ership. 

Same — Same — Of  special  defense. 

Same — Contract  in  restraint  of  trade. 

Same — Connection  of  defendant  with 

the  taking. 
Same  —  Cross-examination  —  Extent 

of. 

Same — Driftwood,  action  for. 

Same — Entries  in  book  of  third  per- 
son. 

Same — Fraud — Generally. 

Same — Fraudulent  sale — What  inad- 
missible. 

Same — In  deraigning  title. 

Same — Manner  in  which  defendant 
acquired  possession. 

Same  —  Mortgage  —  Showing  neces- 
sary. 

Same — Ownership — Copartners. 

Same — Possession  of  property  by  de- 
fendant. 

Same — Prima  facia  case  of  owner- 
ship of  article. 

Same — Return  of  sheriff  for  proper 

evidence. 
Same— Sufficiency  of  evidence. 

Same — Variance. 

Same — What    necessary  —  Presump- 
tions. 
Form  of  the  action — In  general. 

Same— Distinguishing  from  conver- 
sion. 

Same — Proceeding  is  statutory. 

General  denial — What  put  in  issue 
by. 

Gist  of  the  action — Is  detention. 

Inconsistent  positions — Can  not  be 
taken. 

Independent  action  —  By  defendant 
•    — Effect  of. 

Injunction  to  restrain  sale  of  at- 
tached property — Does  not  lie- 
Claim  and  delivery  is  plain  and 
speedy  remedy. 

Intervention — In  general. 

Same — Intervention  by  sureties. 

Issue  and  sole  question. 

Same — Instructions. 

Jury  trial  of  issues  of  law  pre- 
sented. 

Same — Waiver  of  jury  trial. 

Justification  by  officer  —  Seizing 
property  under  process. 


225. 

226,  227. 

228. 


229,  230. 

231. 
232,  233. 

234. 
235,  236. 

237. 

238. 

239. 

240. 

241,  242. 

243. 

244. 
245,  246. 

247. 

248. 
249. 

250. 
251,  252. 

253. 

254. 
255. 
256. 

257. 

258, 259. 

260. 

261. 

262-  268. 

269. 

270. 

271. 

272-  275. 


276,  277. 

278,  279. 

280. 
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Same— Irregularities  in  proceedings. 

Same — Necessary  showing. 

Landlord  and  tenant  —  Seizure  of 
property  by  landlord  —  Under 
agreement  of  lien  for  unpaid 
charges — Nature  of  act. 

Lien  is  waived — By  claiming  owner- 
ship. 

Same — Answer  of  chattel  mortgagee. 

Same — Same — Exception. 

Lien  of  judgment. 

Loss  or  destruction  of  property — 
Effect  of  on  judgment  to  be  ren- 
dered. 

Mandate— Petition  for — Sufficiency 
of  complaint. 

Money  unlawfully  taken  under  exe- 
cution— Recovery  of. 

Ownership— Evidence  of. 

Same — Plaintiff  must  show. 

Same — What  supports  allegation  of. 

Parties  who  may  maintain  action — 
Against  whom  lies — Assignee  of 
insolvent. 

Same — Bailee  is  liable. 

Same — Copartner  can  not  maintain 
claim  and  delivery  when. 

Same — Equitable  owner  not  neces- 
sary party. 

Same — Executors  may  maintain. 

Same — Lienholder — Claim  and  deliv- 
ery does  not  lie  against. 
Same — Same — May  maintain. 

Same  —  Mortgagee  of  chattel  may 
maintain  replevin. 

Same — Same  —  Although  foreclosure 
pending. 

Same — Same — Attached  chattel. 

Same — Pledgee  of  agent  liable  to. 

Same — Receiver  in  action  of  fore- 
closure can  not  maintain. 

Same  —  Sheriff  —  Bight  of  action 
against. 

Same — Tenant  in  common  can  not 
maintain. 

Same — Same — Exception. 

Same — Vendee  of  part  interest. 

Possession  and  ownership — Pleading 
and  evidence. 

Same — As  to  requirement  that  plain- 
tiff must  have  the  right  of  posses- 
sion. 

Same — Actual  prior  possession. 

Same — After  acquired  title. 

Same — Defendant  must  have  posses- 
sion. 

Same — Defendant  must  have  power 
to  deliver. 

Same — Mere  possession  is  sufficient 
as  against  trespasser. 

Practice — Trial  is  irregular  and  er- 
roneous when. 
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281.  Process — Affidavit,    with    order    in- 

dorsed t  hereon. 

282.  Property— Omitted  in  amended  com- 

plaint. 

283-  285.  Same — Severed  from  freehold — Ac- 
tion does  not  lie  against  one  in 
adverse  possession. 

286.  Same  —  Same  —  Act   of   March   30, 

1868. 

287.  Same — Same — Crop  raised  on  shares. 

288.  Same — Same — Evidence. 

289.  Same — Same — Measure  of  value. 

290,  291.  Same— Same — Rule  does  not  apply 
to  trespasser. 

292,  293.  Receivership — Void  claim. 

294-  296.  Recovery  of  leased  chattel — In  gen- 
eral. 

297.  Release  of  sureties  on  undertaking. 

298,  299.  Review  and  modification  on  appeal. 

300.  Seizure  of  part  only  of  property — 

Second  seizure. 

301.  Several  defendants — Each  may  claim 

redelivery. 

302.  Statute    of    limitations  —  In   action 

for  taking,  detaining,  or  injuring 
any  goods  or  chattels. 

303.  Subject-matter    of    action  —  Gener- 

ally. 

304.  Same — Animal   slain   on    plaintiff's 

land. 

305.  Same — Building    not    upon    founda- 

tion imbedded  in  the  soil. 

306.  Same — Cattle  impounded. 

307.  Same-^Commingled  with  other  prop- 

erty. 

308.  Same — County  warrants. 

309.  Same— Dogs. 

310.  Same — Escrow — Property  in. 

311.  Same — Exempt   property   seized   by 

sheriff. 

312,313.  Same — Fixtures  wrongfully  severed. 
314,315.  Same — Fraudulent    conveyance. 

316.  Same — Growing  timber. 

317.  Same — Mass  of  property,  to  select 

part. 

318-  320.  Same — Money  may  be  subject  of  re- 
plevin. 

321.  Same — Property  received  by  agent. 

322.  Same — Property  given  agent  for  spe- 

cial purpose. 

323.  Same — "Stock"  in  corporation. 

324.  Same — Undivided  interest. 

325.  Same — Same — Exception. 

326.  Subsequent  action — -Conclusive  evi- 

dence. 

327.  Same — Damages  for  detention. 

328.  Same — Finding  of  value. 

329.  Same — Trover  not  barred. 

330.  Test  of  jurisdiction. 

331-  333.  Title  of  personal  property— Effect 
of  replevin  bond. 


334-  336.  Title  to  real  estate — Can  not  be  liti- 
gated in  action  of  claim  and  deliv- 
ery. 

837.  Same — Trespasser  can.  not  question. 

338.  Use  of  property — Right  to  sufficient 


As  to  Joinder  of  causes  of  actloa  to 
cover  spedac  personal  property  with 
ase«  for  withdrawal   thereof  allowed,   see. 
ante,    |  427,   subd.    4   and   note. 

As    to    Judgment    In    elalm    and    delivery, 

see,   post,   |  667  and   note. 

As  to  Jastlce  court,  aetlon  of  claim  and 
delivery  1»»  see,  post,  f  870  and  note. 

An  to  Taloe— Hew  ascertained,   what  al- 
lowed, etc.,  see,  post,  5  667  and  note. 


Same— Not  truly  stated  In  sJmdavtt— - 1 
eeedlag-  la  sack   case,   see,   ante,    fi  47S   and 
note. 

Verdict  In  actions  of  claim  and  delivery, 

see,  post,   9  627  and  note. 

1.  As  to  definition  and  nature  of  resteer 
—la  general. — The  term  "claim  and  deliv- 
ery," as  used  in  the  Code  of  Civil  Proce- 
dure, doe3  not  refer  to  a  form  of  action 
but  merely  to  an  auxiliary  remedy;  in  this 
state  there  is  but  one  form  of  action,  which 
has  no  name,  and  an  action  can  not  be  de- 
feated as  it  could  be  at  common  law  be- 
cause not  properly  named. — Benzler  v.  Van 
Fleet,  28  Cal.  App.  389,  152  Pac.  736. 

As  to  doable  aspect  of  action  of  claim  mmi 
delivery*  see  par.  172,  this  note. 

2.  An  action  In  the  form  of  claim  and 
delivery  can  be  maintained  against  a  bailee 
for  the  recovery  of  personal  property,  or 
its  value  In  case  a  return  thereof  can  not 
be  had,  notwithstanding;  the  defendant 
parted  with  the  possession  of  the  property 
prior  to  the  commencement  of  the  action  — 
Benzler  v.  Van  Fleet,  28  Cal.  App.  839,  15! 
Pac.  736. 

3.  The  remedy  of  retaking;  personal 
property  through  the  process  of  claim  and 
delivery  is  not  to  be  classed  as  an  Inde- 
pendent form  of  action  under  our  system  of 
pleading:;  but  it  Is  available  as  an  auxiliary 
remedy   in  any  action  where   the  plaintiff* 

.  assert  a  present  right  to  the  possession  oi 
personal  property. — Costello  v.  Bell,  27  Cal. 
App.   102,   148  Pac.   948. 

4.  Same — Aetlon  of  claim  and ,  deliver? 
determines  what. — An  action  of  claim  and 
delivery  determines  only  the  right  of  pos- 
session.— Liver  v.  Mills,  166  Cal.  463.  101 
Pac.  299. 

As  a* a  Inst  public  officers,  see  note  25 
Am.  St.  Rep.  256. 

As  to  claim  and  delivery  being;  a  pssaet 
sory  actloa,  see   11  U   R.  A.   172;  2  Obiter 
Dig.  613. 

As  to  measure  of  damages  recoverable  n 
the  action,  see  note  22  Am.  Rep.  285. 

As    to    property    seised    aader    eaeeatfes. 

see  notes  20  Am.  Dec.  696;  80  Am.  St  Rep> 
751. 
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Am  to  when  and  against  whom  sustain- 
able, see  note  80  Am.  St.  Rep.  741. 

5.     Abatement— Action   for  price  pending;. 

— Right  of  plaintiff  to  immediate  and  ex- 
clusive possession  of  specific  property  sued 
for  is  grist  of  action,  and  plea  of  another 
action  pending  for  price  of  same  property 
Is  not  bar,  being  upon  distinct  and  sep- 
arate cause  of  action  in  which  primary  ob- 
ject was  to  recover  money  alleged  to  be  due. 
— McCormlck  v.  Gross,  136  Cal.  302,  304,  67 
Pac.  766. 

«.  Compare:  Parke  &  Lacy  Co.  v.  White 
River  L.  Co.,  101  Cal.  37,  40,  .35  Pac.  442; 
Holt  M.  Co.  v.  Ewing,  109  Cal.  358,  356,  42 
Pac.  435. 

7.  Same  — -  Former  adjudication.  —  Judg- 
ment against  plaintiff  in  action  against  two 
of  defendants  in  another  action  to  recover 
same  property  is  res  judicata  and  is  good 
plea  in  bar  whether  erroneous  or  not. — 
Keech  v.  Beatty,  127  Cal.  177,  182,  184,  59 
Pac.  837. 

8.  Same— Property  In  stranger.— At  com- 
mon law  property  In  stranger  may  be 
pleaded  in  bar  or  abatement,  and  reason  is 
that  object  of  writ  is  to  give  possession  to 
chattels  to  him  who  claims  to  have  right. 
If  he  fails  to  make  out  title,  possession 
ought  to  be  restored  to  him  from  whom  by 
process  of  law  It  was  taken,  and  it  is  wholly 
immaterial  whether  defendant  has  any  title 
or  not,  provided  plaintiff  has  none,  for  de- 
fendant is  entitled  to  possession,  being  an- 
swerable for  chattel  to  true  owner. — Pitts 
Agricultural  Works  v.  Young,  6  S.  D.  557, 
62  N.  W.  432. 

».  Admission  of  possession  —  Answer 
amounting  to. — In  an  answer  in  claim  and 
delivery  in  which  defendants  deny  the  tak- 
ing, as  alleged,  or  that  they  were  unlaw- 
fully withholding  same,  is  an  admission 
of  possession  at  the  time. — Ammex  Motion 
Picture  Co.  v.  Ervay,  41  Cal.  App.  166,  182 
Pac.  312. 

As  to  answers  generally,  see  pars.  18-30, 
this  note. 

10.  Answer  in  claim  and  delivery  that 
defendants  were  the  owners  and  entitled 
to  the  possession,  and  that  one  of  the  de- 
fendants had  been  seriously  damaged  by  the 
action  of  plaintiff  In  taking  possession,  was 
an  admission  of  possession  at  the  time  the 
action  was  commenced.  —  Ammex  Motion 
Picture  Co.  v.  Ervay,  41  Cal.  App.  156,  182 
Pac.  312. 

11.  Amendment—Discharging  part  of  the 
property. — It  is  error  to  allow  plaintiff  to 
amend  bis  complaint  by  striking  there- 
from all  reference  to  part  of  property  sued 
for,  after  defendant  has  answered  alleging 
plaintiff  has  by  ancillary  process  in  action 
taken  possession  of  property  from  him,  and 
prays  a  return  thereof;  and  to  strike  aver- 
ments referring  to  same  property  from  an- 
swer. If  averments  of  answer  were  true, 
the  effect  of  such  action  by  court  would  be 
to  take  property  from  defendant  and  trans- 


fer it  to  plaintiff  without  afforJlng  defend- 
ant an  opportunity  to  try  question  of  his 
right  to  its  return,  which  he  affirmatively 
alleged. — Howell  v.  Poster,  65  Cal.  169,  171, 
172,  8  Pac.  647. 

As  to  amendments,  and  right  to  make,  see 

pars.   60,   71,   this   note. 

As  to  amendments,  see,  ante,  S3  472,  473 
and  notes. 

12.  Same— Affidavit  in  replevin  may  be 
amended  so  as  to  state  sufficiently  what  is 
therein  already  stated  Indefinitely. — Meyer 
v.  Lane,  40  Kan.  491,  20  Pac.  258. 

13.  Answer  —  Affirmative     allegations.  — 

Allegation  of  ownership  and  right  of  posses- 
sion of  chattels  is  put  in  issue  by  answer 
which  admits  defendant's  possession  and 
alleges  he  is  owner. — Miller  v.  Brigham,  50 
Cal.   615. 

As  to  answer  amounting  to  admission  of 
possession,  see  pars.  9,   10,  this  note. 

As  to  what  pat  la  Issue  by  general  de- 
nial, see  pars.  208-212,  this  note. 

As  to  answers,  generally,  see,  ante,  |  437 
and  note. 

As  to  general  rales  of  pleading,  see,  ante, 
§9  452-465  and  notes. 

As  to  aew  parties  broaght  In,  see,  ante, 
S  389   and  note. 

As  to  substituting  defendants,  see,  ante, 
§  386  and  note. 

As  to  verification  of  pleadings,  see,  ante, 
S  446  and  note. 

14.  Same—As  to  when  answer  not  neces- 
sary.— When  plaintiff  in  making  out  his 
own  case  proves  facts  that  preclude  him 
from  recovery,  defendant  may  take  ad- 
vantage of  such  facts,  even  without  plead- 
ing defense  affirmatively,  unless  such  defense 
is  by  statute  required  to  be  pleaded  to  .be 
available. — Esshom  v.  Watertown  H.  Co., 
7  S.  D.  74,  63  N.  W.  229. 

15.  Same  —  Character  of  taking  by  de- 
fendant.— Denial  that  defendant  wrongfully 
and  unlawfully  seized,  took,  and  carried 
away  property  is  not  denial  of  fact  of 
seizure,  etc.,  but  merely  of  character  of  that 
act. — Woodworth  v.  Knowlton,  22  Cal.  164, 
168,  and  cases  cited. 

16.  Denial  that  defendant  at  any  time  or 
place  wrongfully  and  unlawfully  took,  be- 
came possessed  of,  etc.,  property  amounts 
to  nothing  more  than  that  those  acts  were 
wrongfully  done. — Lay  v.  Neville,  25  Cal. 
545,   549,  550. 

17.  Same— Conjunctive  dentals  of  alle- 
gations of  complaint  In  claim  and  delivery- 
are,  as  in  other  cases,  insufficient  to  raise 
an  issue. — Richardson  v.  Smith,  29  Cal.  529, 
532. 

18.  Denial  that  on  day  specified  in 
complaint  plaintiff  "was  the  owner  and 
lawfully  in  possession"  of  property  is  con- 
junctive, evasive,  and  raises  but  imma- 
terial ifsue  by  which  allegation  of  complaint 
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is  adn.'tted. — Kuhland  v.  Sedgwick,  17  Cal. 
123,  127. 

19.  Same—- Denial  of  ownership  of  prop- 
erty by  plaintiff  joins  material  issue. — 
Carman  v.  Ross,  64  Cal.  249,  29  Pac.  610. 

As  to  answer  amounting  to  admission  of 
possession,  see  pars.  9,  10,  this  note. 

20.  Complaint  in  claim  and  delivery,  al- 
leging- that  plaintiff  "is  the  owner  .  .  . 
and  as  such  owner  is  entitled  to  Immediate 
possession,"  etc.,  answer  admitting;  taking; 
and  justifying  under  attachment  issued  to 
defendant  as  sheriff,  specifically  alleging; 
property  described  in  complaint  was  at  time 
of  levy  property  of  third  party  and  not  of 
plaintiff,  and  was  at  some  time  in  posses- 
sion and  under  control  of  such  third  party, 
and  also  denying  that  plaintiff  is  or  ever 
was  owner  of  property,  or  any  part  there- 
of, contains  absolute  and  unqualified  de- 
nial of  very  material  and  fundamental  facts 
upon  which  plaintiff  rests  his  right  of  ac- 
tion. With  no  other  defensive  allegation 
than  these,  answer  would  state  good  de- 
fense.—Hill  v.  Walsh,  6  8.  D.  421,  61  N.  W. 
440. 

21.  Same— Immaterial  lssnev  place  of  eon- 
version. — Allegation  of  place  where  prop- 
erty was  taken  by  defendant  is  mere 
surplusage,  and  issue  formed  upon  such  is 
immaterial. — Lay  v.  Neville,  26  Cal.  545,  549. 

22*  Same— Inconsistent  defenses  in  claim 
and  delivery,  as  in  other  actions,  may  be 
set  up  by  defendant.  Matters  alleged  in 
special  defense  following  denials  of  allega- 
tions of  complaint  can  not  be  availed  of 
by  plaintiff  on  motion  for  judgment  on 
pleadings. — Nudd  v.  Thompson,  84  Cal.  89, 
47. 

As  to  Inconsistent  defenses,  see,  ante. 
|  441   and  note. 

28.  Answer  by  chattel  mortgagee  in  re- 
plevin to  recover  crop,  claiming  ownership 
of  crop,  and  in  another  count  alleging  his 
rights  as  chattel  mortgagee,  is  not  waiver 
of  mortgage  claim,  defendant  having  right 
to  plead  inconsistent  defenses. — Summer- 
ville  v.  Stockton  M.  Co.,  142  Cal.  529,  541, 
76  Pac.  243. 

24.  Same— Material  lsene. — Answer  which 
denies  defendant  ever  owned  or  had  pos- 
session of  property,  or  ever  detained  it, 
raises  material  issues  sufficient  to  defeat 
motion  for  judgment  on  pleadings. — Martin 
v.  Porter,  84  Cal.  476,  479,  24  Pac.  109. 

25.  Same— New  matter— As  to  generally. 

— Averment  in  answer  that  defendant  seised 
property  under  process,  and  that  at  time 
of  such  seizure  it  was  property  of  third 
person,  is  not  new  matter  in  answer,  but 
only  another  form  of  denial  of  plaintiff's 
ownership  and  right  of  possession  as  set 
forth  in  complaint. — Woodworth  v.  Knowl- 
ton,  22  Cal.  164,  168. 


2«.  Same — Same— And  distinct  snbject- 
matter  in  litigation  can  not  be  introduced 
in  action  by  defendant  claiming  of  plain- 


tiff delivery  of  property  other  and  addi- 
tional to  that  described  in  complaint,  as 
subject-matter  of  litigation  in  replevin  nec- 
essarily const ts  only  of  property  mentioned 
in  complaint. — Lovensohn  v.  Ward.  45  Cal. 
8,  10. 

27.  Investigation  is  confined  to  property 
mentioned  in  complaint.  Other  property 
can  not  be  brought  into  controversy  by  an* 
swer.— Hall  v.  Susskind,  109  Cal.  208.  206, 
41  Pac.  1012,  approving;  doctrine  in  Loven- 
sohn v.  Ward,  46  Cal.  8. 

28.  Same— Return    of   property    snnst   be 

prayed. — General  verdict,  if  plaintiff  fails 
to  prove  his  averments,  determination  is 
that  property  taken  from  defendant  by  writ 
of  replevin  should  be  restored  to  him. 
Nevertheless,  defendant  can  not  have  judg- 
ment for  return  of  property  or  Its  value  un- 
less he  has  claimed  return  in  his  answer. 
But  this,  even  If  it  be  held  to  require  for- 
mal demand,  is  not  because  such  demand  is 
necessary  to  eke  out  the  denial,  or  con- 
stitutes of  itself  affirmative  allegation,  but 
because  statute  arbitrarily  makes  it  duty 
of  defendant  to  assert  his  formal  claim  for 
return  as  prerequisite  to  judgment  for 
return  of  property  or  its  value,  and  except 
for  this  arbitrary  requirement  formal  claim 
for  return  would  not  be  necessary. — Pico 
v.  Pico,   56  Cal.  468,  458. 

20.  Same  — Title.  —  Answer  disclaiming 
any  right,  title,  or  Interest  in  property  pre- 
sents no  issue,  as  not  title  but  wrongful 
detention  is  gist  of  action. — Zeisler  v.  Bing- 
man,  9  Kan.  App.  447.  60  Pac.  657. 

50.  flame— Want  of  Information  or  belief. 

— Denial  that  plaintiff  is  owner  of  property 
described  in  complaint,  and  allegation  that 
defendant  has  not  sufficient  information  or 
belief  upon  the  subject  to  enable  him  to 
answer  allegation  of  plaintiff  that  he  is 
entitled  to  possession  of  property,  and  on 
that  ground  he  (defendant)  denies  same,  is 
sufficient  to  put  in  issue  allegation  of 
plaintiff  that  he  is  owner  and  entitled  to 
possession  of  property.  —  Cunningham  ▼• 
Skinner,  65  Cal.  885,  4  Pac.  37S. 

51.  Assignment    of    cause    of    actio*. — 

Right  of  action  for  the  recovery  of  prop- 
erty wrongfully  detained  may  be  assigned 
and  the  assignee  may  maintain  action  for 
recovery  of  property. — Lazard  v.   Wheeler,  • 
22  Cal.  189,  148. 

As  to  assignment  of  tklng  In  actios  sot 
to  prejudice  defense,  see,  ante,  1 268  and 
note. 

33.     Act  of  God— Less  of  property  by.— 

Party  who  has  replevied  goods  is  not  ex- 
cased  from  returning  same  or  responding 
for  damages  for  value  because  they  bare 
been  lost  by  act  of  God.  Plaintiff,  not  be- 
ing owner  of  goods,  holds  them  in  his  own 
wrong  and  at  his  own  risk.  He  has  de- 
prived real  owner  of  possession  and  alto 
of  means  of  disposing  of  property  pending 
litigation,  and  when  at  end  of  perhap* 
protracted  litigation,   it  la  determined  thai 
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the  plaintiff  in  replevin  suit  had  no  right 
to  possession  of  the  goods,  and  judgment 
is  rendered  against  him  for  return  of  prop- 
erty or  its  value,  he  can  not  on  principle 
or  authority  be  excused  from  satisfying 
said  judgment  under  plea  that  property  has 
been  lost  in  his  hands,  even  by  act  of  God. 
— De  Thomas  v.  Witherby,  61  Cal.  92,  100, 
44  Am.  Rep.  642. 

33.  Attorney's    fees— Not    recoverable    as 

damages. — Counsel  fees  not  paid  by  the 
plaintiff  are  not  recoverable  as  damages 
in  an  action  of  claim  and  delivery,  even  if 
they  could  be  recovered  as  damages  in  any 
such  action.  No  unpaid  fees  can  support 
a  finding  of  money  expended  in  pursuit  of 
the  property. — Martland  v.  Bekins  Van  & 
Storage  Co.,   19  Cal.  App.  283.  125  Pac.   759. 

As  t«  attorney's  fees  not  being  recorer- 
able  as  damages,  see  pars.  101-103,  this 
note.  • 

34.  Attorney's  fees  are  not  recoverable 
as  damages  in  actions  of  claim  and  delivery 
or  conversion. — Bradshaw  v.  Eggers,  27  Cal. 
App.   132,  148  Pac.  961. 

35.  Auxiliary  remedy  of  Immediate  de- 
livery, optional. — This  chapter  provides  only 
auxiliary  remedies,  where  plaintiff  claims 
immediate  delivery  of  property,  and  has  no 
applications  in  ordinary  action  to  recover 
personal  property  or  its  value,  where  right 
of  taking  possession  at  commencement  of 
action  is  not  invoked.  Such  cases  must  be 
governed  by  general  rules  of  pleading  and 
practice. — Faulkner  v.  First  Nat.  Bank,  130 
Cal.  258,  264.  66  Pac.  463. 

36.  Steps  to  secure  immediate  delivery 
of  property  are  not  required  to  be  taken 
by  plaintiff  in  order  that  he  may  maintain 
action.  The  right  to  immediate  delivery 
is  privilege  of  the  plaintiff  whch  he  may* 
exercise  or  not  at  his  option. — Wellman  v. 
English,  88  Cal.  683,   684. 

37.  Right  to  maintain  an  action  does  not 
depend  upon  plaintiff  making  claims  for 
immediate  delivery.  This  is  privilege  se-  ' 
cured  Jjy  statute,  but  is  not  compulsory. 
He  may  take  it  If  he  chooses  and  leave 
property  in  hands  of  defendant  until  right 
of  possession  is  settled  by  judgment  of 
court.  Proceeding  authorized  by  statute  to 
enable  plaintiff  to  obtain  Immediate  posses- 
sion  Is  ancillary;  he  may  resort  to  it  or 
not  at  his  option. — Wellman  v.  English,  88 
Cal.  583;  Simpson  B.  P.  Co.  v.  Marshall,  6 
S.  D.  528.  59  N.  W.  728. 


38.     Baildlag  material— Replevin  will   lie 

far  material  to  be  used  In  building  deliv- 
ered at  premises  but  the  title  to  which  had 
not  passed  to  the  contractor  at  the  time 
of  his  abandonment  of  his  contract. — Steiger 
Terra  Cotta  St  P.  Works  v.  City  of  Sonoma, 
9  Cal.  App.  698,  702,  100  Pac.  714. 

Aa  to  action  of  replevin  aelnsr  subject  to 
•et-anT  or  eoaater-elalm,  see  note  Ann.  Cas. 
*913A,  105. 


39.  Caaage  of  right  of  possession— Pen- 
dente lite. — Where  defendant  had  the  right 
of  possession  at  time  suit  was  commenced, 
but  it  has  passed  to  plaintiff  before  trial, 
court  should  not  decree  return  of  property 
to  defendant  merely  that  it  might  be  again 
replevied  by  plaintiff. — Bolander  v.  Gentry, 
36  Cal.  105,  110,  95  Am.  Dec.  162;  Pico  v. 
Pico,  66  Cal.  453,  468;  Flinn  v.  Ferry,  127 
Cal.  648,  653,  60  Pac.  434. 

40.  Right  of  possession  at  time  of  com- 
mencement of  suit  must  exist  In  plaintiff  in 
order  to  maintain  action,  but  if  before  trial 
his  right  of  possession  has  ceased,  and  de- 
fendant has  been  required  to  deliver  and 
has  delivered  property  to  party  entitled  to 
Its  possession,  that  fact  may  be  set  up  so 
as  to  defeat  recovery  of  possession  or  value- 
of  property.  It  might  not  defeat  recovery 
of  costs  or  damages  accruing  up  to  time 
contingencies  happened. — Bolander  v.  Gen- 
try, 36  Cal.  105,  110,  96  Am.  Dec.  162. 

41.  That  plaintiff's  right  to  possession 
has  ceased  pending  action,  and  that  defend- 
ant has  been  compelled  to  and  has  delivered 
property  to  party  lawfully  entitled  thereto, 
when  set  up  by  answer  or  supplemental  an- 
swer, presents  material  matter  which  should 
not  be  stricken  out  by  court — Bolander  v. 
Gentry,  36  Cal.  106,  112,  95  Am.  Dec.  162. 

42.  Power  of  court  to  refuse  return  of 
property  where  defendant  has  lost  his  right 
to  it  between  commencement  of  action  and 
trial  is  not  dependent  upon  allegations  In 
answer,  but  is  implied  upon  equitable  prin- 
ciples because  it  would  not  be  advisable  to 
return  property  to  defendant  merely  that 
it  might  again  be  replevied  by  plaintiff. — 
Pico  v.  Pico,  66  Cal.  468,  468. 

43.  If  plaintiff  has  obtained  possession 
of  property  In  dispute  at  commencement  of 
action  and  defendant  asks  for  return  of  it 
in  his  answer,  and  it  shall  appear  at  trial 
that  his  interest  has  ceased  intermediate 
commencement  of  action  and  trial,  and  right 
to  possession  has  vested  in  plaintiff,  court 
should  render  judgment  in  favor  of  defend- 
ant for  costs  only. — Pico  v.  Pico,  66  Cal.  458, 
458.     See  O'Connor  v.  Blake,  29  Cal.  312. 

44.  Where,  when  mortgageor  replevies 
property  from  mortgagee,  latter  was  en- 
titled to  possession  thereof,  but  pending  suit 
mortgageor  tenders  full  amount  of  mort- 
gaged debt,  judgment  should  be  for  defend- 
ant for  costs,  but  not  for  return  of  prop- 
erty.— Wildraan  v.  Radenaker,  20  Cal.  615, 
616,  618. 

45.  In  actions  of  replevin  both  plaintiff 
and  defendant  are  considered  actors,  and 
where  plaintiff  has  obtained  possession  of 
property  in  dispute  at  commencement  of 
action,  and  defendant  asks  return  of  prop- 
erty in  his  answer,  he  to  that  extent  is  ac- 
tor and  stands  In  attitude  of  plaintiff;  and 
if  at  trial  It  should  appear  that  he  is  not 
entitled  to  possession  for  reason  that  his 
interest  therein  has  ceased  intermediate  to 
commencement  of  action  and  trial,  and  right 
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to  possession  has  vested  in  plaintiff,  court 
will  not  render  judgment  in  favor  of  de- 
fendant for  possession  of  property  or  its 
value,  but  will  leave  property  in  possession 
of  plaintifT,  where  it  belongs,  and  give  de- 
fendant judgmentfor  costs  only. — O'Connor 
v.  Blake,   29  Cal.   312,   317. 

46.  Approved  and  followed  in  Fllnn  v. 
Ferry,  127  Cal.  648.  653,  60  Pac.  434. 

47.  Complaint— In  general. — Facts  which 
constitute  plaintiff's  cause  of  action  are 
those  which  show  plaintiff  is  entitled  to  pos- 
session, and  defendant  wrongfully  with- 
holds property  from  him. — Riciotto  t.  Cle- 
ment, 94  Cal.  105,  107,  29  Pac.  414. 

As  to  complaint,  generally,  see,  ante,  8  426 
and   note. 

As  to  general  rolea  of  pleading,  see,  ante, 
$5  452-466  and  notes. 

A  a  to  verification  of  pleading*,  see,  ante, 
I  446  and  notes. 

48.  To  sustain  an  action  in  replevin,  the 
plaintiff  must  show  that  he  is  entitled  to  the 
possession  of  the  property,  although  it  is 
not  essential  that  he  should  show  that  he 
ever  had  actual  possession  of  it. — Beggs  v. 
Smith,  26  Cal.  App.  532,  147  Pac.  585. 

49.  Where  the  complaint  in  an  action  In 
claim  and  delivery  falls  to  contain  a  direct 
averment  that  the  plaintiff  was  at  the  time 
of  the  commencement  of  the  action  the 
owner  and  entitled  to  the  possession  of  the 
property  sued  for,  and  the  answer  denies 
the  plaintiff's  ownership  and  the  right  of 
possession,  the  defect  in  the  complaint  is 
cured. — Begrgs  v.  Smith,  26  Cal.  App.  532, 
147  Pac.  585. 

50.  A  complaint  In  an  action  to  recover 
the  possession  of  personal  property,  whose 
only  allegation  showing  the  value  of  the 
demanded  property  is  contained  in  a  sched- 
ule of  mortgaged  articles  contained  in  a 
copy  of  the  mortgage  attached  to  the  com- 
plaint, which  purports  to  give  the  value  ofi 
some  of  the  articles,  is  insufficient. — Keiser 
▼.  Levering,  29  Cal.  App.  41,  154  Pac.  281. 

51.  In  an  action  to  recover  the  posses- 
sion of  oil  paintings  and  other  pictures,  an 
objection  that  some  of  the  pictures  are  not 
sufficiently  described  in  the  complaint 
should  be  raised  by  demurrer  for  uncer- 
tainty, and  where  not  so  raised  and  the 
defendant  answers,  the  objection  is  waived. 
— Orchardson  v.  Christie,  30  Cal.  App.  8,  157 
Pac.  547. 

52.  Same  —  Allegation  of  ownership  or 
right  of  possession  at  time  of  commence- 
ment of  action.  Is  necessary  and  essential 
averment  of  complaint.  Mere  allegation 
that  plaintiff  was  owner  and  entitled  to  pos- 
session of  goods  at  times  prior  to  com- 
mencement of  suit,  with  no  averment  of  the 
ultimate  fact  that  he  was  the  owner  and 
entitled  to  possession  when  action  was  com- 
menced, is  Insufficient. — Banalstlne  v.  Whe- 
lan,  135  Cal.  282,  233,  67  Pac.  125.  See 
Afflerbach  v.  McGovern,  79  Cal.  268,  21  Pac. 


827;  Fredericks  v.  Tracy,  98  Cal.  658,  33  Pac 
750;  Holly  v.  Heiskell.  112  Cal.  174.  44 
Pac.  466;  Truman  v.  Young,  121  Cal.  490, 
53  Pac.  1073;  Bane  v.  Peerman,  125  CaL  229, 
57  Pac.  885. 

58.  Allegation  that  plaintiff  Is  owner,  or 
is  entitled  to  possession  of  property  at  time 
of  commencement  of  action,  is  essential,  and 
complaint  which  lacks  this  allegation  is  de- 
fective.—Masterson  v.  Clark,  5  Cal.  Unrep. 
146.  41  Pac  796. 

54.  Complaint  must  show  ultimate  fact 
that  plaintiff  was  owner  or  entitled  to  pos- 
session at  time  of  commencement  of  ac- 
tion, and  It  is  not  sufficient  to  merely  aver 
that  he  was  owner  or  entitled  to  posses- 
sion at  some  period  prior  to  that  time. — 
Holly  v.  Heiskell,  112  CaL  174,  175.  44  Pac 
446;  Bane  v.  Peerman,  126  Cal.  220,  221,  57 
Pac.  885. 

55.  Complaint  must  show  cause  of  ac- 
tion existing  at  time  action  is  commenced, 
and  therefore  complaint  filed  in  1884  al- 
leging that  plaintiff  was  not  owner  of  prop- 
erty in  1880  is  fatally  defective  as  not 
stating  cause  of  action. — Afflerbach  ▼.  Mc- 
Govern, 79  Cal.  268,  269,  21  Pac.  827. 

.66.  Ownership  or  right  of  possession  at 
time  of  commencement  of  action  must  be 
alleged,  and  allegation  that  plaintiff  was 
owner  of  property  some  two  years  before 
that  time  is  insufficient. — Bingham  County 
Agricultural  Assoc,  v.  Rogers,  7  Idaho  63, 
59  Pac.  931. 

67.  To  maintain  action  in  claim  and  de- 
livery plaintiff  must  plead  and  prove  right 
to  Immediate  possession  of  property  at  time 
of  commencement  of  action,  and  therefore 
complaint  alleging  plaintiff  was  owner  of 
property  at  date  anterior  to  commencement 
of  action  is  fatally  defective;  subsequent 
allegations  of  demand  on  defendant  for  Its 
possession,  and  that  defendant  still  unlaw- 
fully withholds  and  detains  It,  do  not  by 
implication  supply  omission  of  essential  al- 
legations necessary  to  show  right  to  re- 
cover.— Chan  v.  Slater,  33  Mont.  155.  82  Pac 
667. 

58.  Right  to  immediate  possession  of 
property  at  time  of  commencement  of  ac- 
tion must  be  alleged  and  proved. — Cameron 
▼.  Wentworth,  23  Mont.  70,  57  Pac.  648. 

59.  Complaint  must  show  plaintiff  en- 
titled to  possession  at  time  of  commence- 
ment of  action,  and  averment  that  plain- 
tiff was  owner  and  entitled  to  possession 
at  time  anterior  to  it,  and  that  defendant 
still  unlawfully  retains  property.  Is  Insuf- 
ficient.— Kimball  Co.  v.  Redfield,  33  Ore.  292, 
64  Pac.  216;  Simonds  v.  Wrlghtman,  36  Ore. 
120,  58  Pac.  1100. 

•0.  Same— Amendment  changing  allega- 
tion of  absolute  ownership  to  one  of  spe- 
cial property  by  virtue  of  chattel  mortgage 
may  be  permitted. — Swope  v.  Burn  ham  6 
Okla.  736,  52  Pac  924. 
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As  to   amendmeit,   see   pars.   11,   12,   this 
note. 


As  to  right  to  amend,  see  par.  71,  this 
note. 

61.  Same— Boll  din  a-  must  be  shown  by 
complalmt  to  be  personal  property  or  claim, 
and  delivery  to  recover  it  will  not  lie. — 
Bridges  v.  Thomas,  8  Okla.  620,  58  Pac. 
955. 

02.     Same  —  Changing;     to     conversion.  — 

Where  found  defendant  unlawfully  disposes 
of  property  before  commencement  of  ac- 
tion, plaintiff  might  be  allowed  to  amend 
so  as  to  claim  damages  for  wrongful  tak- 
ing or  conversion. — Riciotto  v.  Clement,  94 
Cal.  105,  108,  29  Pac.  414. 


#3.     Same— Character  of  defendants'   act. 

— Averments  that  defendants  "unlawfully 
and  wrongfully,"  as  'applies  to  entry  upon 
premises  and  their  taking  of  property,  may 
be  stricken  out  as  surplusage.  Whilst  they 
do  no  good  they  do  not  vitiate  pleading.— 
Halleck  v.  Mixer,  16  Cal.  574,  575. 

64.  Same— Care    of    defect    by    answer. — 

Absence  of  allegation  of  ownership  In  com- 
plaint is  not  cured  by  denial  in  answer  that 
plaintiff  was  owner  or  entitled  to  posses- 
sion at  time  alleged  in  complaint,  or  at  any 
other  time;  rule  that  defective  complaint 
may  be  cured  by  answer  being  limited  to 
cases  where  the  very  facts  omitted  are  sup- 
plied by  averments  of  answer;  averment  in 
this  case  being  very  converse  of  averment 
which  plaintiff  should  have  made  in  his  com- 
plaint.— Vanalstine  v.  Whelan,  135  Cal.  232, 
233,   234,  67  Pac.  125. 

65.  Complaint  filed  July  15th  alleging 
that  on  fourteenth  of  July  plaintiff  was  in 
possession  and  entitled  to  possession  of 
property  is  defective,  but  defect  is  cured  by 
answer  denying  that  on  the  fourteenth  day 
of  July,  or  at  any  other  time,  plaintiff  was 
owner  or  entitled  to  possession,  and  al- 
leging that  defendant  is  and  at  all  times 
has  been  owner  and  entitled  to  possession 
of  property  described  in  complaint. — Fllnn 
v.  Ferry,  127  Cal.  648,  653,  60  Pac.  434,  and 
cases  there  cited. 

66.  Averment  of  answer  that  defendant 
is  owner  and  entitled  to  possession  does 
not  cure  failure  of  complaint  to  show  right 
of  possession  In  plaintiff. — Kimball  Co.  v. 
Redfield,  33  Ore.  292,  54  Pac.  216. 

«7.  Same  —  Manner  In  wblcb  defendant 
became  possessed  of  property  is  mere  mat- 
ter of  Inducement. — Otero  v.  Bui  lard,  3  Cal. 
188,  189. 

68.  Same— Means  of  possession  Immate- 
rial.— Allegation  of  right  of  possession  Is 
sufficient  without  stating  means  by  which 
such  is  had,  and  allegations  relating  to  in- 
struments of  record  by  which  plaintiff  is 
entitled  to  possession  are  surplusage  in 
pleading,  though  they  may  be  material  evi- 
dence.— Conner   v.   Blud worth,   54   Cal.    635, 

est. 


Same— Particulars  of  right  alleged. — 

Complaint  which  alleges  particular  facts 
which  entitle  plaintiff  to  possession  of  prop- 
erty, and  specially  pleads  his  title  thereto, 
Instead  of  alleging  generally  that  plaintiff 
is  owner  and  entitled  to  immediate  and  ex- 
clusive possession  of  property,  is  sufficient 
against  general  demurrer. — Vlsher  v.  Smith, 
91  Cal.  260,  263,  27  Pac.  650. 

70.  Same— Possession  of  defendant. — Al- 
legation that  defendant  is  in  possession  of 
property  is  material  and  essential. — Riciotto 
v.  Clement,  94  Cal.  105,  108,  29  Pac.  414. 

As  to  answer  amounting  to  possession  by 
defendant,  see  pars.  9,  10,  this  note. 

71.  Same— Right  to  amend. — No  reason  Is 
apparent  why  a  party  who  brings  an  ac- 
tion of  replevin  and  subsequently  discovers 
that  he  Is  entitled  only  to  a  portion  of  that 
for  which  he  sues  should  not  be  permitted, 
by  amendment  to  his  complaint,  to  invoke 
the  judgment  of  the  court  or  Jury  upon  the, 
real  issue  between  the  parties.  It  seems 
difficult  to  understand  why  he  should  be 
compelled  to  try  the  title  to  something  to 
which  he  has  found  out  before  trial  that 
he  had  no  title  and  when  he  has  concluded 
not  to  assert  title  to  it. — Mills  v.  Jackson, 
19  Cal.  App.  695,  127  Pac.  665. 

As  to  amendment  changing  allegation  of 
absolute   ownership,   see    5  59,    this   note.        i 

As  to  amendments,  see,  ante,  §  473,  note 
Parts  III  and  XVII. 

As  to  property  omitted  In  amended  com- 
plaint, see  par.  282,  this  note. 

72.  Same— Special  ownership  and  right  to 
possession  is  sufficiently  stated  by  allega- 
tion that  plaintiff  is  owner  and  entitled  to 
possession  under  and  by  virtue,  of  certain 
chattel  mortgages  describing  them. — Hoy  v. 
Leonard,  13  Colo.  App.  449,  69  Pac.  229. 

78.  Same  —  Sufficient  allegation.  —  Aver- 
ment that  on  and  after  certain  day  plain- 
tiff was  owner  and  in  possession  of  property 
is  sufficient  as  against  general  demurrer. — - 
Williams  v.  Ashe,  111  Cal.  180,  189,  43  Pac. 
595. 

74.  Complaint  alleging  that  on  certain 
day  prior  to  commencement  of  action  plain- 
tiff was  owner  and  In  possession  of  prop- 
erty, and  that  defendants  on  that  day, 
without  plaintiff's  consent,  and  against  his 
will,  and  wrongfully  and  unlawfully  and  by 
force  came  into  possession  of  property,  and 
.  in  effect  that  it  was  thus  taken  from  his 
possession,  Is  sufficient,  It  being  distin- 
guished from  complaints  in  cases  holding  no 
cause  of  action  Is  stated  by  allegation  that 
plaintiff  was  on  certain  day  prior  to  com- 
mencement of  action  owner  of  property, 
complete  cause  of  action  and  obligation  on 
part  of  defendant  to  return  property  Is 
shown,  which  is  presumed  to  have  continued 
unless  It  Is  affirmatively  shown  to  have 
been  extinguished. — Harris  v.  Smith,  133 
Cal.  316,  317,  64  Pac.  409. 
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76.  Same — Waiver  of  objections. — Where 
defendant  does  not  object  to  complaint  upon 
ground  that  it  alleges  ownership  argumen- 
tatively  only,  and  plaintiff  does  not  object 
to  answer  being1  evasive,  and  in  conjunc- 
tive, court,  in  view  of  extreme  liberality 
with  which  party  has  treated  his  adver- 
sary's pleadings,  will  treat  them  in  same 
manner  as  having  tendered  and  framed  an 
issue. — Lay  v.  Neville,  25  Cal.  545,  649,  650. 


76.  Conditional  sales     Action   by  vendor. 

— Upon  default  in  payment  under  contract 
of  sale  providing  that  title  shall  remain  in 
vendor  until  full  payment  be  made,  and  that 
vendor  may  retake  possession  upon  default, 
claim  and  delivery  lies  by  vendor. — Dodge  v. 
Carter,  140  Cal.  663,  666,  74  Pac.  292. 

77.  Default  in  payment  under  contract  of 
sale  designated  a  lease,  reserving  title  in 
vendor  and  providing  that  he  might  retake, 
possession  on  default,  entitles  vendor  to  re- 
cover property  by  action  of  claim  and  de- 
livery.— Sanford  v.  Gates,  T.  &  Co.,  21  Mont. 
277,  63  Pac.  749. 

78.  Action  lies  to  recover  possession  of 
property  sold  defendant  under  contract  that 
title  should  remain  in  plaintiff  until  all  de- 
ferred payments  were  made,  upon  default 
by  defendant  in  payment  provided  by  con- 
tract.— Bancroft-Whitney  Co.  v.  Gowan,  24 
Wash.  66,  63  Pac.  1111. 

79.  Sane— Affalut  second  vendee. — Ven- 
dee In  conditional  sale  can  confer  no  greater 
rights  upon  purchaser  or  mortgagee  than 
he  himself  has,  and  therefore  replevin  lies 
by  vendor  in  such  sale  against  purchaser 
or  mortgagee  of  vendee. — Lundy  F.  Co.  v. 
White,  128  Cal.  170,  172,  79  Am.  St.  Rep. 
41,  60  Pac.  769. 

80.  Action  lies  against  second  vendee  of 
conditional  sale  for  breach  of  condition 
where  possession  is  given  by  vendor  to  ven- 
dee with  express  stipulation  that  title  shall 
not  pass  until  condition  be  performed. — 
Putnam   v.  Lamphier,   86  Cal.   151,  158. 

81.  Same— Against  sheriff  attaching*  as 
property  of  vendee. — Where  agreement  was 
made  to  sell  personal  property  upon  de- 
ferred payments,  providing  that  title  should 
remain  in  vendor  until  payments  be  fully 
made,  upon  default  in  payments  and  demand 
for  repossession,  vendor  may  maintain  re- 
plevin .against  sheriff  holding  the  property 
under  attachment  against  vendee,  he  being 
vested  with  title  and  at  time  of  attachment 
entitled  to  Immediate  possession. — Kellogg 
v.  Burr,  126  Cal.  38,  40,  68  Pac.  306.  follow- 
ing Rodgers  v.  Bachman,  109  Cal.  552,  42 
Pac.  448.  '  See  Harkness  v.  Russell  &  Co., 
178  U.  S.  663,  30  L.  ed.  385,  7  Sup.  Ct.  Rep. 
61. 


82.  Same— Bnrden  of  proof. — Plea  of  pay- 
ment in  action  to  recover  property  for 
failure  to  pay  Instalments  of  purchase -price 
does  not  throw  burden  of  proof  upon  de- 
fendant.— Johnston  v.  McCart,  24  Wash.  19, 
63  Pac.  1121. 


As  to  evidence,  see  para.  177,  178,  this 
note. 

88.  Same— Election  of  remedy. — Upon  de- 
fault in  payments  under  contract  for  sale 
upon  deferred  payments  providing  that  title- 
shall  remain  in  vendor  and  that  vendor 
may  retake  the  property  upon  default,  the 
vendor  may  recover  possession  in  action  of 
claim  and  delivery,  or  may  treat  the  same 
as  absolute  one  and  bring  his  action  to  re- 
cover contract  price,  but  these  remedies  be- 
ing inconsistent,  vendor  must  elect  which 
he  shall  pursue;  he  can  not  have  both  — 
Parke  &  L.  Co.  v.  White  River  L.  Co.,  101 
Cal.  37,  40,  35  Pac.  442;  Holt  Mfg.  Co.  v. 
Ewing,  109  Cal.  353,  856,  42  Pac.  435. 

84.  Where  deferred  payments  under  con- 
ditional sale  are  evidenced  by  notes  of  ven- 
dee, presentation  of  such  notes  as  claim 
against  estate  of  such  vendee  after  hit 
decease  without  mention  of  contract  is  such 
election  to  treat  transaction  as  absolute 
sale  as  will  thereafter  bar  claim  and  dellr- 
ery  for  the  property .*— Holt  Mfg.  Co.  v.  Ew- 
ing, 109  Cal.  363,  356,  42  Pac.  435. 

85.  Same  Judgment  for  valve. — In  ac- 
tion to  recover  property  leased  defendant 
with  provision  that  he  might  purchase  same 
at  end  of  term,  plaintiff  prevailing,  is  en- 
titled to  judgment  for  possession  of  prop- 
erty, or  its  value,  in  case  delivery  can  not 
be  made,  and  not  merely  amount  which 
might  be  due  under  lease. — Cummings  v. 
Stewart.  42  Cal.  230,  233. 

80.  Same— Relief  to  defendant. — In  action 
to  recover  property  leased  to  defendant, 
with  provision  for  its  purchase  by  him  at 
end  of  term,  where  answer  does  not  set  up 
lease  or  any  grounds  for  equitable  relief, 
but  denies  plaintiff's  right  of  possession, 
and  alleges  title  In  defendant,  it  is  error 
for  court  after  verdict  of  ownership  and 
right  of  possession  in  plaintiff  to  give  de- 
fendant the  option  of  retaking  property  by 
paying  amount  due  under  lease,  such  being 
less  than  value  of  property. — Cummings  v. 
Stewart,  42  Cal.  230,  232. 

87.  In  action  of  claim  and  delivery  upon 
default  In  payment  under  contract  that  title 
shall  remain  in  vendor  question  whether 
defendant  could  recover  any  portion  ot 
money  already  paid  over  and  above  value 
of  use  of  property  does  not  arise  upon  mo- 
tion for  nonsuit. — Dodge  v.  Carter.  140  Cat 
663,  666,  74  Pac.  292. 

88.  Same  — Vendor    most    perform.  —  On 

contract  of  sale  of  piano  on  instalments 
where  plaintiff  furnished  piano  of  cheaper 
grade  than  that  contracted  for,  with  under- 
standing that  It  be  exchanged,  it  can  not 
after  payments  in  amount  to  value  of 
cheaper  piano  maintain  replevin  to  recover 
that  upon  ground  that  amount  called  for 
by  contract  had  not  been  paid,  without  re- 
turning to  defendant  money  paid  or  fulfill- 
ing its  contract  to  supply  piano  originally 
contracted  for. — Heine  P.  Co.  v.  Crepin,  14.* 
Cal.   609,   613,   76  Pac.   493. 
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Com  tempt  of  court  may  be  commit- 
ted by  using  process  of  court  In  action  of 
claim  and  delivery  in  bad  faith,  and  to  ob- 
tain possession  of  property  from  defendant 
in  improper  manner,  without  trial,  and 
fraudulently  procuring1  same  after  it  had 
been  replevied  by  sheriff  and  while  in  his 
custody. — Ex  parte  Acock,  84  Cal.  50,  66,  23 
Pac.  1029. 

As  to  contempt  of  court,  generally,  see. 
post,  {  1209  and  note. 

As  to  costs,  recovery  of,  see,  post,  5  667 
and  note  pars.  40,  44. 

00.     Counter-claim— Breach    of    warranty 

on  part  of  mortgagee  is  not  subject  of  coun- 
ter-claim in  action  of  claim  and  delivery  by 
assignee  of  mortgage  debt. — National  Bank 
of  Commerce  v.  Feeny,  9  S.  D.  560,  46 
L.  R.  A.  782,  70  N.  W.  874. 

As  to  counter-claim  generally,  see,  ante, 
IS  488-440  and  note. 

As  to  cross*eomplalnt,  see,  ante,  {442  and 
note. 

As  to  set-on!  — In  general.  —  See,  ante, 
f  4S8  and  note. 

Same— In  ease  of  replevin. — See  note  11 
L,.  R.  A.  257. 

•1.  Same— Damages  to  real  property  by 
trespassing  cattle  thereon  can  not  be  set 
up  as  counter-claim  in  action  of  claim  and 
delivery  for  the  cattle. — Glide  v.  Kayser, 
142  Cal.  419,  422,  76  Pac.  50. 

92.  Counter-claim  or  cross-complaint  for 
damages  to  real  property  can  not  be  made 
In  action  of  claim  and  delivery  to  recover 
certain  cattle. — Glide  v.  Kayser,  142  Cal. 
419,  422,  76  Pac.  60. 

OS.  Same— May  be  urged  by  defendant 
against  plaintiffs  claim  for  damages  where 
both  claims  arise  out  of  same  transaction; 
e.  g.,  in  action  to  Tecover  possession  of 
machinery  furnished  defendant  upon  time 
payments,  with  damages  for  its  detention, 
defendant  may  counter-claim  damages  for 
failure  to  deliver  machine,  provided  such 
claim  be  otherwise  maintainable. — Simpson 
B.  P.  Co.  v.  Marshall,  5  S.  D.  528,  59  N.  W. 
728. 

04.  Copartner  can  not  maintain  claim  and 
delivery  against  a  copartner  for  any  part 
of  the  partnership  property,  as  each  has 
an  equal  right  of  possession. — Niroad  v. 
Farnell,  11  Cal.  App.  767,  T69,  106  Pac. 
262. 

•ft.    Corporate  stock— Measure  of  damages. 

In  an  action  for  conversion  of  corporate 

stock,  the  measure  of  damages  is  the  value 
of  the  stock  at  the  time  of  the  conversion, 
with  interest,  or,  where  the  action  has  been 
prosecuted  with  reasonable  diligence,  the 
highest  market  value  of  the  property  at 
any  time  between  the  conversion  and  the 
verdict,  without  interest,  and  a  fair  com- 
pensation for  the  time  and  money  properly 
expended  In  the  pursuit  of  the  property,  but 
the  defendant  was  not  estopped  to  deny 
that  the  shares  were  worth  their  par  value. 


— Myers  v.  Chittyna  Exploration  Co.,  20  Cal. 
App.  418,  129  Pac.  469. 


06.  Correction  of  judgment  nunc 
tunc. — Where  the  plaintiff  in  claim  and  de- 
livery has  secured  possession  of  the  prop- 
erty, and  the  defendant  obtains  a  dismissal 
of  the  action  for  want  of  prosecution,  the 
order  of  dismissal,  if  it  inadvertently  omits 
to  direct  the  return  of  the  property,  may  be 
corrected  by  the  court  nunc  pro  tunc. — 
Kowalsky  v.  Nicholson,  28  Cal.  App.  160, 
137  Pac.  607. 

97.  Cuxtodla  legts. — In  ordinary  cases  of 
replevin  the  property  is  not  in  custody  of 
law  by  virtue  of  process,  but  in  possession 
of  one  of  claimants,  each  party  claiming  in 
his  own  right.  But  in  case  of  replevy  from 
sheriff  who  had  seized  property  under  at- 
tachment, and  claims  it,  not  in  his  personal 
but  in  his  official  capacity,  rule  is  different. 
— Hunt  v.  Robinson,  11  Cal.  262,  272. 

As  to  legal  custody*  In  replevin  for  prop- 
erty, see  note  18  L.  R.  A.  408. 

98.  Property  remains  in  custody  of  law, 
and  all  parties  must  take  notice.  It  is  cer- 
tain unsuccessful  party  may  deliver  prop- 
erty and  discharge  himself  from  such 
amount  of  judgment  as  is  made  up  by  as- 
sessed value.  Very  reason  why  he  may  do 
this  is  because  suit  is  about  that  specific 
property  and  because  title  is  not  affected  by 
replevin  bond. — Hunt  v.  Robinson,  11  Cal. 
262,  278. 

99.  Property  In  hands  of  sheriff  under 
process  in  claim  and  delivery  is  in  custody 
of  law  and  is  not  subject  to  second  action 
of  claim  and  delivery  by  third  party  before 
sheriff  has  had  opportunity  to  deliver  it  to 
one  of  parties,  as  provided  by  law  or  order 
of  court. — Welter  v.  Jacobson,  7  N.  D.  82, 
39,   66  Am.   St.   Rep.   632,   73  N.  W.  65. 

100.  Damages  —  Amount  of  depreciation 
In  value  of  property  wrongfully  replevied 
suffered  during  time  of  its  possession  by 
plaintiff  may  be  recovered  as  damages. — 
Bowersock  v.  Adams,  59  Kan.  779,  54  Pac 
1064. 

As  to  measure  of  damages  recoverable 
In  replevin,  see  note  22  Am.  Rep.  285. 

As  to  value  of  use  as  measure  of  damages 
In  replevin,  see  note  22  Am.  Rep.  284. 

As  to  what  may  be  recovered  as  damages* 

see  note  32  Am.  Rep.  284,  287. 

101.  Same— Attorney's  fees  not  recover- 
able as. — Attorney's  fees  for  services  ren- 
dered in  prosecution  of  action  can  not  be 
recovered  as  damages  for  taking  or  deten- 
tion of  the  property. — Black  v.  Hilliker,  130 
Cal.  190,  193,  62  Pac.  481;  Hays  v.  Windsor, 
130  Cal.  230,  286,  62  Pac.  895;  Harris  v. 
Smith,  132  Cal.  816,  319,  64  Pac.  409. 

See,  also,  pars.  33,  84,  this  note. 

102.  Attorney's  fees  for  prosecuting  the 
action  can  not  be  recovered  as  damages  for 
detention  in  this  form  of  action. — Jandt  v. 
South,   2   Dak.   46,   47  N.  W.   779. 
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108.  Promissory  note  given  attorneys  for 
their  services  is  insufficient  to  support  Judg- 
ment allowing  compensation  for  time  and 
money  expended  In  pursuit  of  property. — 
Murphy  v.  Mulgrew,  102  Cal.  547,  552,  41 
Am.  St.  Rep.  200,  36  Pac.  867. 

104.  Same  —  Compensation  measure  of 
damugea. —  Measure  of  damage  where  no 
question  of  fraud,  malice,  or  oppression 
intervenes  is  limited  to  compensation  as 
that  term  is  legally  understood.  It  refers 
solely  to  the  injury  done  to  property  taken 
and  not  to  any  collateral  or  consequential 
damages  resulting  to  owner  by  reason  of 
trespass. — Dorsey  v.  Manlove,  14  Cal.  653, 
556. 

105.  Same— Consequential  damage. — Dam- 
ages recoverable  are  those  accruing  directly 
or  immediately  from  the  defendant's  de- 
fault. Such  damages  as  occur  from  excep- 
tional causes  are  consequential  and  not  re- 
coverable unless  it  be  shown  that  defendant 
knew  of  causes  thereof  or  condition  by 
which  they  were  produced,  and  so  may  be 
considered  to- have  contracted  in  contempla- 
tion thereof. — Simpson  B.  P.  Co.  v.  Marshall, 
5  S.  D.  628,  69  N.  W.  728. 

106.  Same  — Damages    for    detention     of 

property  may  be  recovered  in  judgment  for 
its  possession. — Hickey  v.  Coschina,  133  Cal. 
81,   85,   65  Pac.  813. 

107.  Same  —  Difference    In    value    of    the 

goods  between  time  of  detention  and  de- 
livery to  plaintiff  is  not  proper  measure 
of  damage  for  their  detention. — Conroy  v. 
Flint,  5  Cal.  327,  329. 

108.  Same  —  Exemplary  damages  where 
defendant  has  been  guilty  of  oppression, 
fraud,  or  malice,  in  addition  to  actual  dam- 
ages, may  be  allowed  In  cases  of  claim 
and  delivery,  as  well  as  in  other  cases. — 
Dorsey  v.  Manlove,  14  Cal.  553,  556;  Arzaga 
v.  Villalba,  85  Cal.  191,  193,  24  Pac.  656; 
Holt  v.  Van  Eps,  1  Dak.   206,  46  N.  W.  689. 

As  to  exemplary  damages,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  99  2179  et  seq.  and  notes. 

100.  Same— Same— Evidence. — Measure  of 
damages  where  no  circumstances  of  aggra- 
vation are  shown  is  value  of  property  with 
interest;  and  when  circumstances  of  aggra- 
vation are  given  In  evidence  for  purpose 
of  increasing  damages  it  is  improper  to 
exclude  from  jury  any  circumstances  con- 
nected with  commission  of  act  and  explana- 
tory of  motives  and  intentions  of  party 
permitting  it;  e.  g.,  where  defendant  has 
seized  property  as  tax-collector  under  void 
assessment,  assessment  should  be  admitted 
as  explanatory  of  defendant's  motives  (dic- 
tum).— Dorsey  v.  Manlove,  14  Cal.  663,  556. 

An  to  evidence  generally,  see  pars.  175- 
198,  this  note. 

110.  Same— For  both  taking  and  deten- 
tion.— Damages  may  be  claimed  and  recov- 
ered for  both  taking  and  detention,  and 
verdict  being  for  sum  certain  in  damages 
not  specified,  which  finding  will  be  presumed 
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to  cover  both  grounds  alleged  for  damages. 
—Ryan  v.  Fitzgerald,  87  Cal.  345,  347,  25 
Pac.  646. 

111.  Same— Interest. — Measure  of  damage 
where  there  are  no  circumstances  of  ag- 
gravation is  the  value  of  property  with  le- 
gal interest  from  time  of  taking  up  to  time 
of  rendition  of  verdict. — Phelps  v.  Owens. 
11  Cal.  22,  26;  Schmidt  v.  Nunan.  63  Cal. 
371.  374. 

112.  Interest  may  be  allowed  upon  the 
value  of  the  property  from  time  it  was 
taken  from  possession  of  plaintiff  by  defend- 
ant as  damages  for  its  detention. — Kelly 
v.  McKibben,  54  Cal.  192,  194,  following  doc- 
trine  in  Freeborn  v.  Norcross,  49  Cal.  313. 

113.  Interest  is  to  be  allowed  as  mat- 
ter of  legal  right  from  time  at  which 
value  is  estimated^-Hamer  v.  Hathaway. 
33  Cal.  117,  120. 

114.  Where  plaintiff  accepts  the  goods 
which  are  subject  of  suit,  only  damages  he 
can  recover  is  interest  upon  their  highest 
value,  except  in  cases  where  some  special 
damage  is  specifically  averred  in  complaint. 
—Conroy  v.  Flint,  5  Cal.  327,  329. 

115.  In  action  against  tax-collector  to 
recover  horses  seized  by  him  under  void 
assessment,  plaintiffs  are  entitled  to  re- 
cover only  value  of  horses  sold  with  inter- 
est thereon  from  time  of  seizure,  and  not 
loss  of  profits  and  damage  to  their  business 
from  being  deprived  of  the  horses.— Dor- 
sey v.  Manlove,  14  Cal.  553,  558. 

110.  Same — Same  — Can  net  be  allowed 
with  ether  damages.— Damages  in  gross  sum 
for  detention  of  property  and  interest  on 
the  value  as  damages  can  not  be  both 
awarded  by  Judgment.— Freeborn  v.  Nor- 
cross, 49  Cal.  313,  314;  Garcia  v.  Gunn.  119 
Cal.   315,  822,  61   Pac.   684. 

117.  Same— Limited'  to    amount    alleged. 

—Damages  beyond  amount  prayed  for  in 
complaint  can  not  be  allowed.— Burke  v. 
Koch,  75  Cal.  356,  360,  17  Pac.  328. 

118.  Same — Nominal  damages  only  should 
be  allowed  where  property  in  controversy 
is  delivered  and  accepted  pending  suit,  that 
is  before  verdict;  but  where  certain  good? 
are  delivered  after  verdict  It  must  be  pre- 
sumed delivery  was  in  pursuance  of  verdict. 
—Conroy  v.  Flint,  6  Cal.  327,  329. 

110.  Same  —  Opinion  of  moist  ef  dant- 
age  ■offer**  can  not  be  given  in  evidence. 
Facts  only  may  be  stated,  leaving  ques- 
tion of  amount  to  Jury.  —  Hastings  t. 
Steamer  Uncle  Sam,  10  Cal.  341,  842-  Flem- 
ing v.  Albeck,  67  Cal.  226,  227,  17  Pac.  659. 
Giles  v.  O'Toole.  4  Barb.   (N.  T.)   261;  Paige 

w  naZa,r„d'^  HU1    (N'   T->    <08'   N<>™an  v. 

Benedict    120  U.  S.  630.  30  U  ed.  810.  7  Sup. 
Ct.  Rep.  696. 

120.  Same — Pursuit  of  property— Not  re- 
coverable.—Plaintiff  may  recover  damages 
for  detention  of  property,  but  not  money 
by    him    expended    in    pursuit    of   and    en- 
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deavorlng  to  regain  it — Kelly  v.  McKib- 
ben,  54  Cal.  192,  194;  Redington  v.  Nunan, 
60  Cal.  632,  639. 

121.  Section  3336  of  Civil  Code,  allowing 
money  spent  in  pursuit  of  property  does  not 
apply  to  action  of  claim  and  delivery. — 
Black  v.  Hilliker,  130  Cal.  190,  192,  62  Pac. 
481. 

122.  Time  lost  and  money  expended  in 
pursuit  of  property  can  not  be  recovered 
as  damages  for  its  detention.  —  Jandt  v. 
South,  2  Dak.  46,  47  N.  W.  779. 

123.  Same— Sam e— Allowed  when, — Com- 
pensation for  time  and  money  expended  in 
pursuit  of  property  may  be  recovered  as 
damages  in  action  of  claim  and  delivery. — 
Arzaga  v.  Villalba,  85  Cal.  191,  194,  24  Pac. 
656;  Cain  v.  Cody,  3  Cal.  Unrep.  489, .  29 
Pac.  778.  See  Harris  ▼.  Smith,  132  Cal.  316, 
319,  64  Pac.  409,  where  it  is  said  that  in 
Arzaga  v.  Villalba,  supra,  the  question  was 
not  presented,  the  damages  awarded  being 
exemplary  damages  under  section  3294  of 
the  Civil  Code.  Cain  v.  Cody,  supra,  is 
based  upon  Arzaga  v.  Villalba. 

124.  Same— Special    damage — Pleading. — 

Defendant  Is  presumed  to  be  aware  of  dam- 
ages which  necessarily  result  from  act 
done,  but  not  as  to  those  naturally  though 
not  necessarily  resulting  from  act.  The 
latter  can  not  be  recovered  unless  specially 
pleaded. — Stevenson  v.  Smith,  28  Cal.  102, 
104,  87  Am.  Dec.  107;  Treadwell  v.  Whit- 
tier,  80  Cal.  674,  579,  13  Am.  St.  Rep.  175, 
5LR.A.  498,  22  Pac.  266. 

125.  Same— Value  of  nae  of  property  hav- 
ing usable  value  where  such  exceeds  legai 
interest  on  value  of  property  is  measure  of 
damages  for  detention,  —  Colo.  Smith  v. 
Stevens,  33  Colo.  427,  81  Pac.  35.  Iowa. 
Minthon  v.  Lewis,  78  Iowa  620,  43  N.  W. 
465;  Hartley  State  Bank  v.  McCorkell,  91 
Iowa  660,  60  N.  W.  197.  Km,  Bell  v.  Camp- 
bell, 17  Kan.  211.  Mont.  Morgan  v.  Rey- 
nolds, 1  Mont.  163;  Chauvin  v.  Valiton,  8 
Mont.  451,  3  L.  R.  A.  194,  20  Pac.  658.  N.  Y. 
Griffin  v.  Colver,  16  N.  Y.  489,  69  Am.  Dec. 
718;  Allen  ▼.  Fox,  51  N.  Y.  562,  567,  10  Am. 
Rep.  641. 

126.  Value  of  use  of  property  having  usa- 
ble value,  such  as  horses,  mules,  etc.,  from 
tinle  of  taking  to  time  of  trial  is  proper 
measure  of  damages. — Benjamin  v.  Huston, 
16  S.  D.  569,  94  N.  W.  584. 

127.  Usable  value  of  property  may  be 
recovered  by  seller  thereof  who  seeks  recov- 
ery upon  ground  that  title  was  to  remain 
in  him  until  purchase-price  be  paid  and 
breach  in  payment. — Barton  v.  Mulvane,  59 
Kan.  313,  62  Pac.  883. 

128.  Value  of  use  of  property  having  usa- 
ble value,  when  claimed  in  pleadings,  is 
proper  measure  of  damage.* —  Sebree  v. 
Smith,  2  Idaho,  329,  16  Pac.  915. 

129.  Value  of  use  of  property  having  ac- 
tive capacity  for  earning  money  may  be  re- 
covered   as    damages    for    detention.      Fact 


that  defendant  gives  redelivery  bond  does 
not  render  the  action  analogous  to  one  for 
conversion  and  limit  damages  to  Interest 
on  value.. — Northrup  v.  Cross,  2  N.  D.  433, 
61  N.  W.  718. 

ISO.  Same  —  Same  — Limited  to  life  of 
property^ — Value  of  use  of  property,  such 
as  livestock,  when  awarded  as  damages 
should,  in  event  of  death  or  destruction  of 
property  pendente  lite,  be  limited  to  term 
of  life  of  property. — Jennings  v.  Sparkman, 
48  Mo.  App.  246,  247;  Haile  v.  Hill,  13  Mo. 
612. 

131.  Same  —  Same  —  Market  valve,  not 
what  earn*. — Value  of  use  which  plaintiff 
may  recover  is  market  value  thereof,  not 
what  might  have  been  earned  with  prop- 
erty.— Minthon  v.  Lewis,  78  Iowa  620,  43 
N.  W.  465;  Blanchard  v.  Ely,  21  Wend. 
(N.  Y.)  342;  Griffin  v.  Colver,  16  N.  Y.  489, 
69  Am.  Dec.  718. 

1S2.  Sane— Same—  Special  plea  not  nee* 
eaaary.  —  Reasonable  value  of  use  of  prop- 
erty may  be  recovered  without  special  al- 
legation of  such  damage. — Farrand  &  Votey 
O.  Co.  v.  Board  of  Church  Extensions,  17 
Utah  469,  18  Utah  29,  54  Pac.  818. 

133.  Value  of  use  may  be  recovered  as 
damages  without  being  specially  pleaded. 
— Cook  v.  Clary.  48  Mo.  App.  166. 

■ 

184.  Same— Same  —  Usual  and  ordinary 
risks  and  expenses  incidental  to  possession 
of  property  should  be  considered  in  de- 
termining value  of  Its  use. — Sebree  v.  Smith, 
2  Idaho  329,  16  Pac.  915. 

135.  Same — Same — When  demand  neces- 
sary.— Value  of  use  of  cow  prior  to  demand 
for  possession  can  not  be  recovered  by  one 
who  placed  it  in  pasture  without  agree-- 
ment  for  its  hire  or  use  and  then  left  coun- 
try for  considerable  time,  against  one  who 
took  possession  of  the  cow,  it  not  appear- 
ing that  owner  Intended  to  use  it,  or  that 
it  would  have  been  of  any  value  to  him.— - 
Smith  v.  Stevens,  14  Colo.  App.  491,  60  Pac. 
680. 

1S6.  Demand— Complaint  must  allege  and 
plaintiff  must  prove  demand  for  posses- 
sion and  refusal  by  defendant  to  deliver 
property  when  it  appears  defendant  came 
rightfully  into  possession  of  the  property 
or  it  is  fatally  defective  as  not  stating  facts 
sufficient  to  constitute  cause  of  action,  and 
is  not  cured  by  verdict  but  available  to  de- 
fendant at  any  time. — Campbell  v.  Jones, 
38  Cal.  507,  509,  610. 

187.  Same  —  Excused  when  defendant 
claims  ownership.— No  proof  of  demand  is 
necessary  where  defendant  by  answer 
claims  ownership  in  himself. — Latta  v.  Tut- 
ton,  122  Cal.  279,  283,  68  Am.  St  Rep.  30, 
54  Pac.  844. 

138.  Want  of  demand  can  not  defeat  ac- 
tion where  circumstances  show  such  de- 
mand would  have  been  unavailing,  as  where 
defendant   in   his   answer    claims   absolute 
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ownership  of  property. — My  rick  v.  Bill,  3 
Dak.  284,  17  N.  W.  268. 

139.  Where  defendant  claims  property 
by  superior  right  and  it  appears  demand 
would  have  been  unavailing,  proof  of  ante- 
cedent demand  is  not  necessary. — Hennes- 
sey v.  Barnett,  12  Colo.  App.  254,  55  Pac 
197. 

140.  Demand  Is  not  necessary  where 
plaintiff  sets  up  title  or  adverse  claim  to 
property  sought  to  be  recovered. — Califor- 
nia Cured  F.  Assoc,  v.  Stelling,  141  Cal. 
713,  719,  75  Pac.  320. 

141.  Same— Excused  when  shown  would 
be  unavailing* — Where  defendant  has  de- 
nied claim  of  plaintiff  to  property,  and 
otherwise  shown  demand  would  have  been 
unavailing,  proof  of  demand  is  not  required. 
— Barton  v.  Mulvane,  59  Kan.  813,  52  Pac. 
883. 

142.  Proof  of  demand  is  excused  by  proof 
of  any  circumstance  which  would  satisfy 
jury  that  demand  would  be  unavailing — as 
refusal  by  defendant  to  listen  to  one  or 
statement  in  advance  that  he  will  not  de- 
liver.— Wood  v.  McDonald,  66  Cal.  546,  547, 
6  Pac.  452. 

143.  Proof  that  defendant  had  converted 
property  before  or  independent  of  demand 
will  render  defendant  liable,  and  evidence 
of  such  will  relieve  plaintiff  of  necessity  of 
proving  demand  and  refusal. — Wood  v.  Mc- 
Donald, 66  Cal.  546,  647,  6  Pac.  462. 

144.  Proof  of  demand,  is  unnecessary 
where  defendant  avers  In  his  answer  that 
he  would  have  refused  to  deliver  property 
If  demand  had  been  made  for  same. — Wood 
v.  McDonald,  66  Cal.  546,  647,  6  Pac.  452. 

146.  Same— For  excessive  amount— When 
harmless. — In  an  action  by  the  seller  fol- 
lowing buyer's  default  for  the  recovery  of 
the  goods  sold,  the  Judgment  merely 
awarded  possession  without  money  dam- 
ages, and  plaintiff  had  obtained  possession 
at  the  commencement  of  the  action,  plain- 
tiff's demand  for  an  amount  in  excess  of 
the  amount  due  was  held  harmless. — Duff 
v.  Anderson,  —  Cal.  App.  — ,  195  Pac.  445, 
447. 

146.  Same— Instruction— Erroneous  when. 

— An  instruction'  that  plaintiff  can  not  re- 
cover without  proving  demand  on  defendant 
is  erroneous  where  demand  Is  admitted  by 
answer. — Jones  v.  Spears,  47  Cal.  20,  21. 

147.  Same  —  Necessary  when  defendant 
rightfully  acquires  possession* — When  prop- 
erty has  come  rightfully  into  the  hands  of 
defendant  demand  for  it  and  refusal  to  de- 
liver are  evidence  of  conversion. — Wood  v. 
McDonald,  66  Cal.  546,  547,  6  Pac.  452. 

148.  Demand  and  refusal  to  deliver  pos- 
session must  be  averred  and  proved  where 
property  came  lawfully  into  hands  of  de- 
fendant.— Sargent  ▼.  Sturm,  23  Cal.  369,  361. 
83  Am.  Dec.  118;  Bacon  V.  Robson,  63  Cal. 
.399,   400. 


14t.  Same— Matter  of  defense. — General 
allegation  of  demand  is  sufficient  in  ac- 
tion against  officer  for  wrongfully  taking 
property  under  process.  If  form  of  demand 
does  not  comply  with  section  689,  post  de- 
fendant could  traverse  allegations  in  his 
answer  and  object  to  proof  when  offered 
at  trial.  The  provisions  of  that  section  are 
intended  for  benefit  of  officer  and  failing 
to  comply  therewith  is  matter  of  defense 
to  be  pleaded  by  him. — Brenot  v.  Robinson, 
108  Cal.  143,  144,  41  Pac.  37. 

160.  Demand  is  not  necessary  before 
bringing  suit  against  sheriff  for  seizure  and 
conversion  of  plaintiff's  property  taken  un- 
der process  against  third  person.  The 
sheriff  having  misapplied  his  process  — 
whether  by  mistake  or  design  will  make  no 
difference — stands  in  position  of  every  other 
trespasser,  and  is  liable  to  action  instant 
the  trespass  is  committed.  Circumstance 
that  property  was  in  possession  of  execu- 
tion debtor  at  date  of  seizure  amounts  to 
nothing  except  upon  proof  of  fraud  or  com- 
mixture.— Boulware  ▼.  Craddock,  30  Cal. 
190,  191;  Wellman  v.  English,  38  Cal.  583, 
584. 


151.  Same— Same— Special  defense— Wast 
of  Is  not. — Want  of  demand  need  not  be 
specially  pleaded,  and  onus  is  on  plaintiff 
to  show  affirmatively  proper  demand  in 
cases  where  demand  is  necessary. — Killer 
v.  Scannell,  12  Cal.   73,  75. 

152.  Same— Not  necessary  when  defend- 
ant's possession  by  tort. — It  is  general  rule 
that  when  possession  of  property  is  origin- 
ally acquired  by  tort  no  demand  previous 
to  institution  of  suit  for  purpose  of  recov- 
ery is  necessary.  It  is  only  when  orig- 
inal possession  is  lawful  and  action  relies 
upon  unlawful  detention  that  demand  Is 
required.— Paige  v.  O'Neal,  12  Cal.  483.  495. 

153.  No  demand  previous  to  institution 
of  the  suit  Is  necessary  where  property  was 
originally  acquired  by  defendant  by  tort. 
— Sargent  v.  Sturm,  23  Cal.  369,  361,  33 
Am.  Dec.  118. 

154.  No  demand  is  necessary  before  ac- 
tion to  recover  fixtures  wrongfully  severed 
and  removed. — McNally  ▼.  Connolly,  70  Cal. 
3,    6,    11   Pac   320. 

155.  Demand  is  unnecessary  where 
wrongful  taking  is  only  issue. — Woodward 
v.  Edmunds,  20  Utah  118,  67  Pac.  848. 

156.  Same— Right  of  possession. — Demand 
or  proof  is  not  necessary  where  defendants 
claim  right  of  possession  of  goods. — How- 
ard v.  Braun,  14  S.  D.  579,  86  N.  W.  635. 

157.  Where  demand  before  suit  is  neces- 
sary, failure  to  prove  demand  at  trial  will 
not  defeat  action,  where  it  appears  from 
affirmative  allegations  in  pleadings,  or  evi- 
dence, that  want  of  demand  Is  not  relied 
upon  as  defense,  but  on  contrary  plaintiff's 
alleged  right  of  possession  is  contested  on 
merits  and  on  grounds  of  superior  right  of 
possession  in  defendant.  —  Thompson  v. 
Thompson,  11  N.  D.  208,  91  N.  W.  44. 
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168.  Same — Sheriff  wrongfully  levying  on 
aroods— Unnecessary.— Demand  is  not  neces- 
sary in  action  against  sheriff  to  recover 
goods  wrongfully  levied  upon. — Ledley  v. 
Hays,  1  Cal.  160,  161;  Moore  v.  Murdock, 
26  Cal.  514,  525. 

159.  No  demand  is  necessary  before  com- 
mencing* suit  to  recover  money  sealed  in 
bag,  which  money  was  furnished  by  plain- 
tiff to  hi.s  agent  for  purpose  of  paying 
taxes  and  seized  by  sheriff  as  property  of 
agent  while  deposited  in  safe-deposit  box. 
— Sharon  v.  Nunan,  63  Cal.  234,  235. 

100.  Same  —  Same  —  Exception.  —  Where 
property  is  in  the  possession  and  is  os- 
tensibly owned  by  party  sheriff  is  justified 
in  seizing  same  as  property  of  such  party 
in  possession,  and  true  owner  before  main- 
taining replevin  must  make  demand  upon 
sheriff.— Killey   v.   Scannell,   12   Cal.   73,    75. 

101.  Description  of  property. — Property 
sought  to  be  recovered  must  be  described 
with  reasonable  certainty  and  so  as  to  en- 
able officer  or  defendant  to  identify  and 
make  delivery  thereof. — Hawley  v.  Kocher, 
123  Cal.  77,  82,  55  Pac.  696. 

Aa  to  suMcieney  of  description  of  prop- 
erty, see  note  48  Am.  Dec.  698,  699. 

Aa  to  description  of  property  In  Judg- 
ment, see,  post,   5  667  and  note  pars.  47-51. 

162.  Such  description  as  will  determine 
what  property  is  involved  is  all  that  is 
necessary;  describing  property  built  into 
tramway  as  steel  rails,  spikes,  bolts,  etc., 
la  sufficient. — Alberson  v.  Elk  Creek  G.  M. 
Co.,  39  Ore.  552,  65  Pac.  978. 

163.  One  hundred  cords  of  shingles, 
boards,  and  all  cedar  timber  situated  on  cer- 
tain described  real  estate  is  sufficient  de- 
scription of  property  to  support  an  action. 
— Casey  v.  Malidore,  19  Wash.  279,  53  Pac.  60. 

104*  Discharge  la  Insolvency  is  not  de- 
fense where  property  sued  for  never  con- 
stituted part  of  Insolvent's  estate.  Insolv- 
ent court  could  not  by  its  decree  of 
discharge  transfer  title  from  plaintiff  to 
defendant  and  prohibit  plaintiff  from  main- 
taining any  action  to  recover. — Wood  v. 
McDonald,  66  Cal.  646,  647,  6  Pac.  452. 

106.  Dismissal  without  adjudication — Ef- 
fect of. — Dismissal  of  suit  after  obtaining 
possession  of  goods  is  not  bar  to  claim  of 
person  from  whose  custody  they  were  re- 
plevied. Plaintiff  having  obtained  provi- 
sional remedy  on  condition  that  he  would 
prosecute  his  suit  and  obtain  final  adjudica- 
tion determining  his  right,  electing  to  dis- 
miss without  obtaining  his  adjudication 
fails  to  perform  condition,  and  thereby 
makes  himself  trespasser  from  beginning, 
unless  he  can  show  title.  And  while  It  was 
breach  of  condition  of  his  undertaking, 
and  defendant  might  then  have  sued  on 
bond  for  such  damages  as  he  sustained, 
that  remedy  la  not  exclusive;  he  is  not  com- 
pelled to  sue  on  undertaking. — Tapscott  v. 
Lyon,  103  Cal.  217.  816.  37  Pac.  226. 


Dismissal    of    action  — la    general.  —  See, 

post,   8  581  and  note. 

Same— What  Judgment  Is  proper  in  case 

of,  see,   post,   8  667   and   note   par.  — . 

166.  Same— When  can  not  be  had. — An- 
swer praying  return  of  property  replevied 
by  plaintiff  seeks  affirmative  relief  and  pre- 
vents dismissal  by  plaintiff. — Acock  v.  Hal- 
sey,  90  Cal.  215,  219,  27  Pac.  193.  • 

167.  Disposition  of  property  by  defend- 
ant.—  When  defendant  has  possession  of 
property  at  time  action  is  commenced  he 
can  not  by  subsequent  transfer  or  destruc- 
tion of  property  wholly  deprive  plaintiff  of 
relief,  and  in  such  case  alternative  judg- 
ment for.  value  of  property  is  granted. — 
Richards  v.  Morey,  133  Cal.  437,  439,  65  Pac. 
886. 

168.  Same— Aa  to  before  suit. — That  de- 
fendant wrongfully  disposed  of  property 
before  commencement  of  action,  and  there- 
fore was  not  in  possession  of  it,  was  no  de- 
fense to  action  of  detinue  at  common  law. 
— Faulkner  v.  First  Nat.  Bank,  130  Cal. 
268,  264,  62  Pac.  463. 

169.  Where  facts  alleged  in  complaint 
are  sufficient  averments  of  conversion,  addi- 
tional averment  that  defendant  "wrong- 
fully withholds  and  detains  the  property" 
does  not  invalidate  judgment  for  value, 
where  it  appears  on  trial  that  defendant 
sold  goods  before  suit  was  brought;  this, 
under  provision  that  "the  court  may  grant 
the  plaintiff  any  relief  consistent  with  the 
case  made  by  the  complaint  and  embraced 
within  the  issues." — Faulkner  v.  First  Nat. 
Bank,  130  Cal.  258,  267,  62  Pac.  463,  fol- 
lowing doctrine  in  Hutchlngs  v.  Castle,  48 
Cal.  152,  163;  Dennison  v.  Chapman,  105 
Cal.   447,    39   Pac.   61. 

170.  Same— Amendment   of   complaint   so 

as  to  convert  action  Into  one  for  conver- 
sion of  property  may  be  allowed  when  it  is 
shown  possession  could  not  be  recovered 
because  defendant  had  disposed  of  property 
before  action  was  commenced,  but  that 
plaintiff  did  not  know  of  such  disposition. 
— Henderson  v.  Hart,  122  Cal.  332,  334,  54 
Pac.   1110. 

171.  Same-— Measure  of  damage  In  case 
delivery  can  not  be  had  because  defendant 
has  sold  property  pending  litigation  is  not 
price  at  which  he  may  have  sold  It.  Plain- 
tiff is  not  obliged  to  accept  proceeds  of 
sale  when  it  is  effected  at  low  price,  nor, 
on  other  hand,  can  he  demand  proceeds  when 
property  is  sold  at  high  price.— Hlsler  v. 
Carr,  34  Cal.  641,  644. 

172.  Doable  aspect  of  action. — An  action 
of  claim  and  delivery  has  two  aspects.  In 
one  aspect  It  Is  a  suit  to  recover  specific* 
personal  property  described  In  the  com- 
plaint. In  the  other  aspect.  It  Is  a  suit  to 
recover  a  money  demand.  In  respect  of 
which  the  amount  demanded  in  the  com- 
plaint, exclusive  of  Interest,  determines  tho 
jurisdiction. — J.  Dewing  Co.  ▼.  Thompson,  19 
Cal.  App.  85,  124  Pac.  1036. 
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As  to  nature  of  actios*  see  pars.  1-4,  this 
section. 

17S.  Effect  where  Hading  contrary  to  ad- 
mitted facta. — In  an  action  of  claim  and  de- 
livery for  a  piano,  in  which  the  pleadings 
are  verified,  and  the  complaint  alleges  that 
the  value  of  the  piano  is  five  hundred  dol- 
lars, and  the  answer  admits  such  value  by 
failing  to  deny  the  same  finding  contrary 
to  such  admission  that  the  value  of  the 
piano  is  only  two  hundred  dollars  Is  entirely 
without  the  issues  made  by  the  pleadings, 
and  should  be  disregarded. — J.  Dewing  Co. 
v.  Thompson,  19  Cal.  App.  85,  124  Pac.  1035. 

174.  Equitable  action— When  should  be 
brought. — If  recovery  of  property  is  pri- 
mary object  of  the  suit,  as  it  is  in  some 
cases,  when  damages  will  not  compensate 
plaintiff,  then  injured  party  should  frame 
his  bill  in  equity  specifying  reason  for  seek- 
ing recovery  of  property  Itself,  and  then 
decree  can  be  so  framed  as  to  compel  spe- 
cific delivery. — Nickerson  v.  Chatterton,  7 
Cal.  568,  672. 

As  to  execution  In  cases  of  claim  and  de- 
livery, see,  post,  {  682,  subd.  5  and  note. 

As  to  execution,  claim  of  third  party  for 
property  seined  under*  see,  post,  5  689  and 
note. 

175.  Evidence— Affidavit  and  undertaking- 
together  with  sheriff's  return  thereon  being 
filed  and  of  record  may  be  treated  as  evi- 
dence and  show  conclusive  delivery  of 
property  to  plaintiff.  The  court  is  at  lib- 
erty to  take  judicial  notice  of  previous  pro- 
ceedings had  in  court,  the  evidence  of 
which  under  official  signature  of  sheriff 
was,  as  provided  in  code,  on  file  In  case  — 
Hollenbach  v.  Schnabel,  101  Cal.  812,  316,  40 
Am.  St.  Rep.  57,  35  Pac.  872. 

As  to  evidence  In  general,  see,  post, 
85  1823  et  seq.  and  notes. 

As  to  evidence  confined  to  material  alle- 
gations,  see,  post,   55  1867,   1868   and   notes. 

As  to  evidence  In  case  of  severance  of 
property  from  freehold,  see  pars.  288,  289, 
this  note. 

As  to  evidence  of  damages,  see  par.  109, 
this  note. 

As  to  evidence  of  ownership  as  copartners 
or  as  tenants  In  common,  see  par.  190,  this 
note. 

As  to  pleading  and  evidence,  see  pars. 
262-268,    this    note. 

As  to  judgment  In  replevin  being  conclu- 
sive evidence  In  subsequent  action  between 
same  parties,  see  par.   326,  this  note. 

As    to    evidence    of    ownership    generally, 

see  par.  239,  this  note. 

As  to  facts  which  may  be  proved  on 
trial,   see,   post,    5  1870   and   note. 

As  to  presumptions,  see,  post,  {( 1957- 
1963  and  notes. 

176.  Same — Bill  of  sale  from  third  party 

to  plaintiff  is  admissible  in  evidence  in  ac- 
tion   where    question    of  plaintiff's   owner- 


ship Is  directly  in  dispute  and  plaintiff 
claims  title  by  virtue  of  purchase  from 
party  executing  bill  of  sale. — Bonesteel  v 
Gardner,  1  Dak.  372,  46  N.  W.  590. 


177*  Same — Burden  of  proof— Of 
•hip  is  on  plaintiff  where  defendant  denies 
same  and  alleges  title  in  himself,  and  plain- 
tiff can  not  recover  upon  failure  of  tucb 
proof. — Haveron  v.  Anderson,  3  N.  D.  14* 
58  N.  W.  340. 


As  to 

note. 


burden  of  proof,  see  par.   82,  this 


178.  Same— Same— -Of  special  defense- 
Plaintiff  is  entitled  to  verdict  upon  com- 
plaint under  instructions  of  the  court 
where  answer  makes  no  issue  except  bj 
confession  and  avoidance,  and  defendant 
offers  no  evidence  in  support  of  such  de- 
fense.— Kuhland  V.  Sedgwick,  17  Cal.  121, 
127. 

170.    Same— Contract  In  restraint  of  trade. 

— Where  plaintiff's  claim  is  based  upon  pos- 
session and  right  of  possession  by  mutual 
contract  of  parties,  and  a  wrongful  tal:lnr 
of  property  from  him  by  defendant,  tbe 
question  of  the  contract  being  one  in  re- 
straint of  trade,  will  not  be  considered 
as  such  question  can  not  arise  in  restor- 
ing parties  to  position  in  which  they  had 
by  their  contract  placed  themselves. — Cali- 
fornia C.  F.  Assoc,  v.  Stelllng,  141  Cal. 
713,   721,   77   Pac    820. 

180.  Same— Connection  of  defendant  wttb 
the  taking. — Where  no  affidavit  on  which 
plaintiff  or  her  attorney  might  have  in- 
dorsed direction  to  constable  to  take  prop- 
erty in  question  is  shown,  and  property 
was  not  by  constable  turned  over  to  plain- 
tiff, there  is  no  showing  sufficient  to  connect 
plaintiff  in  replevin  suit,  defendant  in  sub- 
sequent suit,  with  taking  of  the*  property  by 
the  officer. — Martin  v.  Barry.  145  Cal.  54« 
548,  79  Pac.  66. 

181.  Same  —  Croaa-ezamlnatflon  —  Bxteat 

of. — Plaintiff  having  established  title  by 
possession,  but  having  introduced  no  bill 
of  sale  or  any  evidence  tending  to  establish 
sale,  it  was  competent  to  cross-examine 
witness  for  purpose  of  establishing  nature 
and  character  of  plaintiff's  possession  or 
fact  whether  such  possession  was  mere 
cover,  and  also  for  purpose  of  testing  wit- 
ness's means  of  knowledge  and  information 
on  this  subject,  and  to  that  end  questions 
as  to  in  whose  possession  property  wai 
some  six  months  before  seizure  by  defend- 
ant are  admissible. — Thorn  burgh  v.  Hand. 
7  Cal.  564,  567. 

182.  Same — Driftwood,  action  for, — In  re- 
plevin for  driftwood,  plaintiff  is  not  re- 
quired to  prove  defendant  suffered  no  dam- 
age. It  is  enough  for  him  to  show  hit 
property  in  timber,  possession  of  defendant, 
and  that  latter  refused  to  deliver  it  on  de- 
mand. If  defendant  had  any  lien  for  dam- 
ages, it  was  for  him  to  prove  damage* 
— Flanders  v.  Locke,  53  CaL  11,  32. 
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183.  In  replevin  for  drift  timber  where 
defendant  expressly  disclaimed  any  damage 
under  section  2390  Political  Code,  proof  of 
tender  by  plaintiff  is  necessary. — Flanders 
v.  Locke,   53  Cal.   20,   21. 

184.  Same — Entries  1m  book  of  third  per- 
son are  incompetent  to  prove  ownership 
of  plaintiff  in  action  of  claim  and  delivery 
as  to  defendant  they  are  res  inter  alios 
acta?;  it  is  error  to  admit  them  In  evidence. 
— Watrous  v.  Cunningham,  65  Cal.  410, 
411,  4  Pac.  408. 

185.  Same— Fraud— Generally. — Evidence 
of  any  fact,  though  Including  proof  of 
fraud,  Is  admissible  under  general  allega- 
tions of  title  and  right  of  possession. — ^Sal- 
Hck  v.  Bordeaux,  22  Mont.  470,  56  Pac.  961. 

180.  Same— Fraudulent  sale  —  What  In- 
admissible.— In  action  of  replevin  where 
defendant  claims  sale  to  plaintiff,  under 
which  he  alleges  title,  was  fraudulent  and 
for  purpose  of  defeating  claims  of  divorced 
wife  of  plaintiffs  vendor,  admission  of  evi- 
dence that  at  time  such  vendor  was  mar- 
ried he  had  loathsome  private  disease,  and 
married  for  purpose  of  curing  himself  by 
transmitting  disease  to  his  wife,  that  such 
was  result  of  marriage,  and  also  that  dur- 
ing marriage  he  cursed,  kicked,  and  struck 
his  wife,  is  error.  It  had  no  bearing  on 
question  whether  alleged  sale  was  valid 
and  it  clearly  prejudiced  plaintiff's  case 
by  inflaming  minds  of  the  jury  against  his 
asserted  grantor.  —  Thomas  v.  Black,  84 
Cal.   221,   224,  23  Pac.  1037. 

187.  Same — In  derslgnlns;  title  to  prop- 
erty plaintiff  has  right  to  show  all  facts  and 
circumstances  tending  to  show  title  In  his 
vendor  and  bills  of  sale  and  other  docu- 
ments have  such  tendency  and  are  admis- 
sible In  evidence. — Byrnes  v.  Hatch,  77  Cal. 
241,    245,    19    Pac.    482. 

188.  Same— Manner  In  which  defendant 
acq  of  red  possession  of  property  Is  imma- 
terial, issue  being  plaintiff's  right  to  prop- 
erty and  defendant's  detention  of  it. — 
Willis  v.  De  Witt,  3  S.  D.  281,  52  N.  W. 
1090. 

189.  Same  —  Mortaraare  —  Showing;  necer - 
sary. — Conditions  of  mortgage  and  breach 
thereof  must  be  shown  by  mortgagee  of 
chattels  in  action  of  replevin  against  an- 
other mortgagee. — Madison  Nat.  Bank  v. 
Farmer.   5  Dak.  282,  40  N.  W.  345. 


190.  Same— Ownership—  Copartners. — Al- 
legation that  property  sued  for  is  owned 
by  plaintiffs  would  be  sustained  by  proof 
that  plaintiffs  owned  property  as  copart- 
ners or  as  tenants  in  common  and  that  their 
respective  Interests  therein  were  very  un- 
equal. It  is  not  a  direct  averment  of  "joint 
ownership." — Pelberg  v.  Oorham,  23  Cal. 
349,  861. 

As  to  proof  of  ownership,  see  par.  239, 
this  note. 

191.  Same— Possession  of  property  hy  de- 
fendant, warehouseman.  is  sufficiently 
shown  by  setting  out  warehouse  receipt  is- 


sued by  him,  with  allegation  of  demand  and 
refusal  to  deliver  property.  —  Vlsher  v. 
Smith,  91  Cal.  260,  264,  27  Pac.  650. 

192.  Same — Prima  facie  ease  of  owner- 
ship of  article  is  made  by  showing  it  was 
manufactured  by  plaintiff  and  by  it  shipped 
to  its  agent  for  sale,  in  action  against  agent. 
or  sub-agent  acquiring  possession  through 
him. — Warder,  B.  &  G.  Co.  v.  Ingli,  1  S.  D. 
155,  46  N.  W.  181. 

193.  Same— Retnm  of  sheriff  Is  proper 
evidence  of  possession  of  plaintiff  and  being 
of  record  court  may  avail  itself  of  it  in 
determinng  facts,  or  If  facts  have  not  been 
found  in  determining  right  of  defendant  as 
matter  of  law  to  Judgment  for  Its  return. — 
Hollenbach  v.  Schnabel,  101  Cal.  812,  316, 
40  Am.  St.  Rep.  57,  85  Pac.  872.  See  Wald- 
man  v.  Broder,  10  Cal.  378,  379. 

194.  Same  —  Sufficiency     of     evidence.  — 

Where  upon  an  appeal  from  the  Judgment 
in  an  action  of  claim  and  delivery,  brought 
by  a  foreign  corporation  doing  business  in 
this  state,  the  record  shows  a  finding  to  the 
effect  that  the  defendant  was  not  guilty  of 
the  conversion  charged,  the  contention  that 
the  finding  as  to  the  value  of  the  property 
is  contrary  to  the  evidence  la  unavailing, 
since  that  finding  in  such  case  becomes 
immaterial  and  unnecessary. — International 
Text-book  Co.  v.  Holmes,  26  CaL  App.  474, 
144  Pac.  146. 

195.  The  further  contention  that  the 
lower  court  erred  In  Its  conclusion  of  law 
that  the  plaintiff  had  no  legal  capacity  to 
sue  in  this  state,  because  of  non-compliance 
with  the  provisions  of  section  406  et  seq.  of 
the  Civil  Code,  is  likewise  unavailing,  be- 
cause of  the  finding  upon  the  paramount 
issue  in  the  case  that  the  defendunt  was 
not  guilty  of  conversion.  —  International 
Text-book  Co.  v.  Holmes,  26  Cal.  App.  474, 
144  Pac.  146. 

196.  Same— Variance. — To  enable  plaintiff 
to  maintain  action  for  recovery  of  specifi? 
personal  property,  defendant  must  be  in 
possession  thereof  at  commencement  of  ac- 
tion. When  complaint  alleges  defendant  Is 
in  possession  and  proof  shows  contrary, 
there  is  such  variance  between  allegation 
and  proof  as  disables  plaintiff  from  recov- 
ery.— Gardner  v.  Brown,  22  Nev.  156,  37  Pac. 
240. 

As  to  variance,  see,  ante,  55  469-471  and 
notes. 

197.  Same— What  necessary  —  Presump- 
tions.— To  recover  possession  of  personal 
property  in  action  of  claim  and  delivery,  It 
must  be  shown  that  party  seeking  recovery 
was  entitled  to  possession  of  the  property 
at  time  of  commencement  of  action.  Proof 
of  ownership  might  be  sufficient  to  raise 
presumption  of  right  of  possession,  but  if 
in  addition  to  proof  of  ownership  it'  is  af- 
firmatively shown  that,  though  he  has  legal 
title  to  property,  it  Is  in  possession  of  one 
having  valid  lien  upon  it,  and  who  has 
right  to  hold  It  until  such  Hen  is  in  some 
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manner  extinguished,  he  can  not  recover 
possession  without  showing:  extinguishment 
or  waiver  of  such  lien. — Esshom  v.  Water- 
town  H.  Co.,   7  S.  D.  74,  63  N.  W.  229. 

198.  When  property  is  taken  by  officer 
under  process,  presumption  is  that  it  was 
.  taken  from  possession  of  defendant,  and 
this  presumption  can  only  be  overcome  by 
evidence  on  part  of  defendant  that  he  did 
not  have  such  possession  at  commencement 
of  action. — Pitts  A.  Wks.  v.  Young:,  6  8.  D. 
557,  62  N.  W.  432. 

198.     Form    of    the    actio*— In    general* — 

While  we  have  no  forms  of  actions,  yet 
when  averments  of  facts  in  complaint  show 
case  to  be  only  for  which  particular  form 
of  action  would  have  been  proper  at  com- 
mon law,  the  general  principles  of  pleading: 
and  practice  apply  to  it  which  applied  to 
that  special  form  of  common  law  action. — 
Faulkner  v.  First  Nat.  Bank,  180  Cal.  258, 
264,  62  Pac.  463. 

As  to  but  one  form  of  action,  see,  ante, 
55  807-309  and  notes. 

As  to  findings  and  conclusions  of  law,  see, 
post,  9  633  and  note. 

As   to   replevin   a   possessory   action,   see 

note  11  L.  R.  A.  172. 

200.  Provisions  of  this  chapter  do  not 
create  action  of  any  particular  form,  such 
as  debt  or  replevin  at  common  law,  but  pro- 
vide auxiliary  remedy  by  which,  when  party 
brings  action  to  recover  personal  property, 
he  may  claim  that  the  property  be  immedi- 
ately delivered  to  him  at  commencement  of 
action  and  without  awaiting  trial,  similar  to 
auxiliary  remedy  of  attachment  or  arrest 
and  ball,  or  injunction  during  litigation,  and 
it  is  no  more  proper  to  speak  of  action  "of 
claim  and  delivery,"  than  to  speak  of  an 
action  "of  attachment." — Faulkner  v.  First 
Nat.  Bank,  130  Cal.  258,  263,  62  Pac.  468. 

201.  Action  of  claim  and  delivery  is  pos- 
sessory action.  It  is  lineal  descendant  of 
one  of  early  actions  given  by  common  law, 
instituted  for  purpose  of  recovering  pos- 
session of  chattels,  known  as  replevin. 
Scope  of  its  application  has  been  greatly 
enlarged  In  modern  times,  but  essential  ob- 
ject of  action  remains  same,  viz.,  to  enforce 
plaintiff's  right  to  present  possession  of 
chattels  as  against  defendant  who  unlaw- 
fully detains  them,  and  under  our  law  their 
value,  If  possession  can  not  be  had,  together 
with  damages  for  detention. — Hall  v.  Suss- 
kind,  109  Cal.  203,  206,  41  Pac.  1012. 

202.  Same  —  Distinguished  from  conver- 
sion.— Distinction  between  action  of  claim 
and  delivery  to  recover  possession  or  value 
of  property  in  case  delivery  can  not  be  had, 
and  one  to  recover  damages  for  wrongful 
conversion  of  personal  property,  Is  just  as 
broad  as  that  between  the  common-law  ac- 
tions of  detinue  and  trover.  One  lies  for 
recovery  of  property  itself  with  damages 
for  wrongful  detention  of  It,  the  other  for 
recovery  of  damages  for  wrongful  conver- 


sion of  it. — Richards  v.  Morey,  133  Cal.  417, 
439,  66  Pac.  886.  See  Kelly  v.  McKibben! 
54  Cal.  192,  195. 

203.  Section  3386  of  the  Civil  Code  does 
not  apply  to  actions  of  claim  and  delivery 
to  recover  specific  personal  property,  sec- 
tion 667,  post,  providing  what  Judgment 
shall  be  In  such  actions;  distinction  be- 
tween action  of  claim  and  delivery  and  one 
to  recover  damages  for  wrongful  conversion 
of  personal  property  is  Just  as  broad  as 
that  between  common -law  actions  of 
detinue  and  trover.  Good  pleader  under 
code  would  never  confound  two  causes  of 
action.  One  lies  for  recovery  of  property 
itself  with  damages  for  wrongful  detention 
of  it,  the  other  for  recovery  of  damages 
for  wrongful  conversion  of  it. — Kelly  ?. 
McKibben,  54  Cal.  192,  194. 

204.  Action  of  damages  for  conversion 
and  for  recovery  of  specific  property  are 
distinct.  Relief  sought  for  claim  and  de- 
livery can  not  be  had  from  defendant  un- 
less he  is  then  possessed  of  property,  which 
fact  constitutes  essential  element  in  plain- 
tiff's cause  of  action. — Riciotto  v.  Clement. 
94  Cal.   105,    107,  29  Pac   414. 
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Same— Proceeding    is    statutory    to 

enable  one  to  recover  possession  of  per- 
sonal property  wrongfully  detained,  with 
alternative  remedy  if  possession  can  not  be 
had. — Riciotto  ▼.  Clement,  94  Cal.  105,  107, 
29  Pac.  414. 

206.  Statutory  action  of  claim  and  delir- 
ery  of  personal  property,  considered  as  rem- 
edy, is  at  least  commensurate  with  action 
of  detinue  at  common  law. — McLaughlin  r. 
Piatti,  27  Cal.  451.   456. 

207.  Proceeding  is  statutory  and  analo- 
gous to  common-law  action  of  replevin.— Do 
Thomas  v.  WItherby,  61  Cal.  92,  97,  44  Am. 
Rep.   542. 

206.     General   denial— What   nnt   In  toss* 

by- — While  proceedings  in  our  action  of 
"claim  and  delivery"  are  in  some  respects 
analogous  to  those  in  "replevin,"  certain 
features  which  distinguished  practice  in 
replevin  have  not  survived.  Thus,  in  re- 
plevin, denial  or  general  issue  was  non 
cepit.  But  non  cepit  simply  denied  the 
taking  and  admitted  title  in  plaintiff.  8o 
non  detinet  put  in  issue  only  detention. 
Justification  was  where  defendant  was  en- 
abled to  show  where  plaintiff  had  no  prop- 
erty In  goods  and  that  they  were  property 
of  defendant  or  some  third  person.  There 
was  supposed  technical  necessity  to  allege 
property  in  defendant  or  third  person  since 
general  issue  did  not  question  title  of  plain- 
tiff. But  by  our  system  of  pleading  de- 
fendant may  fully  Justify  under  general 
denial.  If  defendant  can  not  deny  plain- 
tiffs property  without  affirmatively  assert* 
lng  property  in  himself  or  some  third 
person,  there  can  be  no  general  denial  of 
averment  in  the  complaint  in  this  class  of 
cases,  although  this  code  expressly  provide* 
there  may  be,  and  under  our  system  genera? 
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denial  putting  In  issue  plaintiff's  right  to 
possession  of  property — the  material  matter 
— if  he  be  not  entitled  to  possession  when 
he  commenced  his  action,  but  possession  has 
been  delivered  him  by  means  of  ancillary 
writ,  possession  should  be  restored  to  de- 
fendant from  whom  it  was  taken. — Pico  ▼. 
Pico,    56    Cal.    453.    466,    457. 

As  to  amiwer  generally,  see  pars.  13-20, 
this   note. 

209.  General  denial  puts  in  issue  not 
merely  unlawful  detention  of  property  by 
defendant,  but  also  the  title  and  right  to 
possession  of  plaintiff,  and  under  it  defend- 
ant may  not  only  show  plaintiff  has  no 
title  or  right  to  possession,  but  by  way 
of  establishing:  that  fact  may  prove  title 
in  himself,  or  stranger,  and  for  purpose 
of  showing  that  he  does  not  unjustly  or 
unlawfully  detain  such  property  may  prove 
that  property  was  in  possession  of  other 
persons  at  time  action  was  commenced. — 
Pitts  A.  Wks.  ▼.  Young,  6  S.  D.  657,  62  N.  W. 
432. 

210.  General  denials  put  In  issue  plain- 
tiff's ownership  and  right  to  *  possession, 
and  also  wrongful  detention,  and  defendant 
may  prove  any  special  matter  that  will  de- 
feat plaintiff's  title  or  right  of  possession, 
or  show  that  defendant  did  not  unlawfully 
detain  the  property.  Some  cases  have  held 
special  matter  in  answer  going  to  show 
that  plaintiff  has  no  right  to  property  or 
possession,  or  that  there  is  no  wrongful 
detention,  is  Improperly  pleaded;  that  it 
amounts  to  pleading  of  evidence,  as  all 
facts  may  be  shown  under  .general  denial.— 
Piano  Mfg.  Co.  v.  Daley,  6  N.  D.  330,  70 
N.  W.  277. 

211.  Any  defense  may  be  proved  under 
general  denial. — Shadduck  v.  Stotts,  9  Kan. 
App.  776,  59  Pac.  39,  affirmed  62  Kan.  866. 
61    Pac    1131. 

212.  Under  general  denial  plaintiff  may 
give  evidence  justifying  his  taking  and 
holding  as  sheriff  under  process  issued  to 
him. — Conner  v.  Knott,  8  S.  D.  304,  66  N.  W. 
461. 


Gist  of  the  actios— Is  detention,  and 

recovery  of  possession  of  the  property  is 
primary  object. — Gardner  v.  Brown,  22  Nev. 
156,  37  Pac  240;  Willis  v.  De  Witt,  3  S.  D. 
281,  52  N.  W.  1090. 

214k  Inconsistent  positions— Can  not  be 
taken  by  plaintiff.  He  can  not  treat  de- 
fendant as  If  In  possession  of  property,  for 
purpose  of  suing  him,  and  then  recover 
judgment  against  him  on  ground  that  after 
all  be  was  not  In  possession  of  property. 
— Hawkins  v.  Roberts,  45  Cal.  88,  42. 

318.  Independent  actions— By  defendant 
— BsTeet  •f. — Defendant  In  action  of  claim 
and  delivery,  after  taking  of  property  from 
him  by  sheriff,  and  before  delivery  to  plain- 
tiff In  such  action,  commenced  action  of 
claim  and  delivery  against  sheriff  and  had 
property  taken  from  him  by  an  elisor  ap- 
pointed by  court,  whereupon  sheriff  as  de- 


fendant gave  redelivery  bond  and  upon 
obtaining  property  thereunder  delivered  it 
to  plaintiff  in  original  suit,  in  which  non- 
suit and  judgment  for  defendant  for  costs 
was  thereafter  granted.  Under  this  state 
of  facts,  defendant  in  original  suit  could 
not  recover  the  property  from  sheriff,  a* 
he  did  not  give  bond,  provided  for  in  sec- 
tion 514,  post,  which  alone  would  have 
authorized  him  to  demand  return  of  prop- 
erty taken  by  officer,  but  instead  com- 
menced independent  action,  and  as  taking 
by  sheriff  was  not  wrongful  or  unlawful, 
but  was  in  obedience  to  process  of  court, 
no  cause  of  action  existed  against  him 
when  suit  was  commenced.  Even  if  judg- 
ment of  nonsuit  could  be  construed  to  be 
judgment  that  defendants  were  entitled  to 
return  of  property  in  original  suit,  judg- 
ment against  sheriff  could  not  be  upheld, 
as  prior  to  rendition  of  judgment  of  nonsuit 
he  had,  in  strict  accordance  with  law  and 
his  duty,  delivered  property  to  plaintiff  in 
original  suit,  and  judgment  therein  should 
command  plaintiff  and  not  sheriff  to  return 
property  or  pay  its  value. — Fleming  v. 
Wells,  65  Cal.  336,  339,  4  Pac.  197. 

216.  Injunction  to  restrain  sale  of  at- 
tached property— Does  not  lie— Claim  and 
delivery  Is  plain  and  speedy  remedy  of  party 
who  claims  sheriff  has  attached  his  goods 
as  property  of  another,  and  such  is  proper 
remedy. — Richards  v.  Kirkpatrick,  53  Cal. 
438,    484. 

As  to  Injunction,  see,  post,  88  625  et  seq. 
and  notes. 

217.  Intervention  —  In        general.  —  One 

seeking  recovery  of  same  property  plaintiff 
has  brought  his  action  to  recover  may  in- 
tervene in  action. — Joshua  Hendy  M.  W.  v. 
Dillon,  135  Cal.  9,  10,  66  Pac.  960. 

As  to  Intervention,  see,  ante,  8  387  and 
note. 

218.  Same—Intervention    by    sureties    on 

redelivery  bond  to  defend  the  action  should 
not  be  allowed  upon  showing  that  defend- 
ant is  insolvent  and  is  not  defending  action 
in  good  faith. — Coburn  v.  Smart,  63  Cal.  743, 
744. 

2iv.  Issue  and  sole  question  in  claim  and 
delivery  is  right  to  possession  at  time  of 
commencement  of  action. — Tuohy  v.  Linder, 
144    Cal.    790,    793,    78    Pac.    233. 


Same— Instructions. — Right  to  pos- 
session is  sole  issue  in  replevin,  and  there- 
fore Instruction  that  in  order  for  plaintiff 
to  recover  he  must  show  he  owns  the  prop- 
erty is  error. — Lillie  v.  Shaw,  22  Wash.  234, 
60  Pac.  406. 

221.     Jury  trial  of  issues  of  law  presented 

by  complaint  in  replevin  Is  not  waived  by 
defendant  setting  up  equitable  defense. — 
Swasey  v.  Adair,  88  Cal.  179,  180,  26  Pac. 
1119. 


Same— Waiver  of  Jury  trial  is  made 
in   action  of  claim  and  delivery  by  failure 
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of  defendant  to  appear  at  trial. — Waltham 
v.   Carson,    10   Cal.    178,   180. 

223.  Justification  by  officer  —  Seisins 
property  under  process. — If  officer  seizes 
property  of  debtor  and  writ  be  regular  upon 
its  face  it  is  sufficient  justification  to  him, 
for  defendant  may,  if  attachment  has  been 
Improvidently  issued,  move  to  have  it 
quashed  or  bring:  suit  upon  undertaking:; 
but  a  third  party,  stranger  to  record,  could 
not  so  interfere,  and  therefore  it  would 
seem  but  justice  that  before  any  writ 
could  be  admitted  as  against  him  by  reason 
of  proceeding:  to  which  he  was  not  party 
its  regularity  should  be  shown. — Thorn- 
burgh    v.   Hand,    7   Cal.   554,    565. 

224.  Officer  who  seizes  property  in  hands 
of  debtor  may  justify  under  execution  or 
process,  but  when  he  takes  property  from 
third  person  who  claims  to  be  owner  there- 
of, if  on  execution  he  must  show  Judgment 
and  execution,  if  on  attachment  writ  of  at- 
tachment and  all  proceedings  on  which  it 
was  based. — Thornburgh  v.  Hand,  7  Cal. 
554,  561. 

225.  Same— Irregularities  In   proceedings 

leading  up  to  writ  of  execution  not  appear- 
ing upon  face  of  writ  do  not  prevent  sheriff 
from  justifying  under  writ  In  action  against 
him  for  property  levied  upon,  and  such  writ, 
notwithstanding  irregularities,  is  admissi- 
ble in  evidence. — Norcross  v.  Nunan,  61  Cal. 
640,    642. 

22fl.  Same— Necessary  showing. — Plea  of 
justification  by  sheriff  or  constable  should 
clearly  show  that  when  he  took  property 
from  plaintiff  he  was  armed  with  affidavit 
containing  substantially  matters  required 
by  law  to  be  stated  in  it  and  with  sufflcent 
order  and  undertaking.  —  Laugh  lin  v. 
Thompson,  76  Cal.  287,  290,  18  Pac.  330. 

227.  It  is  well  settled  that  where  officer 
is  sued  for  seizing  or  selling  property  of 
one  under  execution  against  another  he 
must,  in  order  to  show  that  transfer  of 
property  by  execution  debtor  was  fraudu- 
lent and  void  as  to  execution  creditor,  prove 
not  only  issuance  of  execution,  levy,  and 
that  he  was  creditor,  but  also  rendition  of 
judgment  upon  his  debt,  and  that  execution 
was.  issued  upon  such  judgment. — Kane  v. 
Desmond,  63  Cal.  464,  466. 

326.  Landlord  and  tenant  —  Selsnre  of 
property  by  landlord—Under  agreement  of 
lien    for   unpaid   charcea— Nature   of   act. — 

Where  a  person  on  leasing  an  apartment 
in  an  apartment  house  agrees  that  the  land- 
lord shall  have  a  Hen  upon  his  property 
for  unpaid  charges,  and  further  agrees  to 
leave  the  apartment  clean  on  vacating  it, 
or  to  pay  for  Its  being  cleaned,  and  the 
landlord  under  claim  that  the  apartment 
was  not  left  clean,  seized  property  of  ten- 
ant, this  did  not  constitute  act  of  larceny 
under  section  484  of  the  Penal  Code,  and 
the  question  whether  or  not  the  apartment 
was  left  in  an  unclean  condition  is  one 
that  must  be  submitted  to  a  jury  in  view 


of  the  provisions  of  the  above  section  and 
succeeding  sections  and  of  sections  3336, 
3879  and  3380  of  the  Penal  Code. — Ex  parte 
Bayles,  —  Cal.  App.  — ,  190  Pac  1034. 


220.  Lien  la  waived  ■  By  claiming  ei 
eroblp. — Lien  holder  who  refuses  upon  proper 
demand  to  deliver  property  without  settin* 
up  his  lien  thereon,  or  one  basing  his  re- 
fusal upon  claim  other  than  that  of  lien, 
waives  his  right  to  claim  of  lien  after 
action  commenced. — Williams  v.  Ashe,  111 
Cal.  180,  184,  43  Pac.  595. 

230.  Lien  holder  falling  to  set  up  his  lien 
and  claiming  title  in  himself  waives  his 
claim  of  lien. — Lehmann  v.  Schmidt,  87  Cal. 
15,  21,  25  Pac.  161;  Sutton  v.  Step  ha  n,  101 
Cal.  545,  648,  36  Pac.  106;  Brit  tan  v.  Oakland 
Bank,  124  Cal.  282,  287,  71  Am.  St.  Rep.  58, 
57  Pac.  84. 


281.     Same— Answer  of  chattel  mortgagee 

denying  plaintiff's  ownership  or  right  of 
possession,  and  defendant's  wrongful  tak- 
ing or  holding  of  the  property,  is  not  alle- 
gation of  absolute  ownership  in  defendant 
so  as  to  waive  his  mortgage  lien. — Sum- 
merville  v.  Stockton  Mill.  Co.,  142  Cal.  52). 
541,  76  Pac.  243. 


232.  Same  —  Same  —  Exception* — If     one 

having  but  lien  is  sued  in  replevin  and 
answers  claiming  absolute  ownership  he 
will  not  be  permitted  upon  trial  to  assert 
any  right  as  lienholder.  His  Hen  is  abso- 
lutely lost,  but  rule  is,  however,  subject 
to  this  manifestly  Just  limitation,  that  if 
one  who  has  claim  as  owner  is  afterwards 
proved  to  have  but  a  Hen  he  shall  not  there- 
after be  deprived  of  his  lien  if  his  claim 
was  originally  made,  entertained,  and 
pressed  through  mistake;  but  before  he  can 
be  allowed  his  lien  he  must  abandon  false 
claim  of  ownership. — Williams  v.  Ashe,  111 
Cal.   180,   185,   43  Pac.   595. 

233.  Mistake  of  claim  of  title  by  plain- 
tiff will  not  defeat  recovery  where  it  is 
found  he  has  limited  interest  in  the  prop- 
erty with  right  of  possession. — William? 
v.   Ashe,   111  Cal.  180,   188,   43  Pac.  595. 

234.  Lien  of  a  Judgment  is  not  dis- 
charged by  a  replevy  of  attached  property 
from  sheriff. — Hunt  v.  Robinson,  11  Cat  !•*. 
279. 

285.  Lom  or  destruction  of  property— 
Effect    of    on    Judgment    to    be    rendered*-- 

Where  It  distinctly  appears  at  trial  that 
the  property  has  been  lost  or  destroyed  so 
that  judgment  for  its  delivery  would  be 
necessarily  unavailing,  failure  to  render 
judgment  for  its  possession  would  at  most 
be  but  technical  error  or  omission  for  which 
judgment  would  not  be  reversed. — Brown 
▼.  Johnson,  45  Cal.  76,  77;  Burke  v.  Koch, 
75  Cal.  356,  359,  17  Pac.  328. 

286.  Where  It  appears  on  trial  that  prop- 
erty has  been  destroyed,  no  longer  exists  in 
specie,  and  can  not  therefore  be  returned, 
judgment  for  damages  alone  will  not  t>« 
reversed. — De  Thomas  v.  Wit  her  by,  61  Cal. 
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92,  97,  100,  44  Am.  Rep.  543,  citing  Brown  v. 
Johnson,  46  Cal.  76. 

237.  Mandate  —  Petition  f or  —  Sufficiency 
of  complaint. — On  an  application  for  a  writ 
of  mandate  to  require  respondent  to  deliver 
to  petitioner  certain  personal  property  de- 
scribed in  the  petition  it  is  sufficient  for  the 
petition  to  merely  state  that  the  affidavit, 
undertaking,  and  order  constituting:  the 
process  under  which  the  property  was 
seized  by  the  sheriff,  were  made  in  accord- 
ance with  the  provisions  and  requirements 
of  the  above  and  succeeding:  sections,  and 
thereby  fully  states  a  cause  of  action  with- 
out setting:  out  the  conditions  of  the  affi- 
davit, undertaking:  and  order. — Bailey  v. 
Security  Trust  Co.,  34  Cal.  App*.  348,  169 
Pac.   409. 

238.  Money  unlawfully  taken  under  exe- 
cution—RecOTery  of. — In  a  case  in  which  a 
sum  of  money  paid  over  an  attorney's  desk 
on  the  purchase  of.  a  promissory  note  is 
levied  upon  wrongfully  before  the  money 
reaches  the  party's  hands,  on  an  execution 
issued  on  a  judgment  in  favor  of  another 
person  in  an  action  to  recover  the  money 
from  the  sheriff  in  claim  and  delivery,  under 
the  provisions  of  the  above  section  and  the 
following:  sections  to  section  520,  it  is  suf- 
ficient for  the  plaintiff  to  state  facts  show- 
ing: a  cause  of  action  for  money  had  and 
received,  and  plaintiff  may  claim  that  the 
property  be  immediately  delivered  to  him 
awaiting:  the  trial,  notwithstanding:  the  fact 
that  the  complaint  did  not  describe  the 
money  seized  sufficiently  to  entitle  the 
plaintiff  to  its  return  in  specie. — Hillyer  v. 
Eggers,  32  Cal.  App.  764,  164  Pac.  27. 

As  to  money  an  a  subject  of  replevin,  see 

pars.  318-320,  this  note. 

230.  Ownership  —  Evidence  of.  —  Where 
plaintiff  claimed  to  make  out  title  by  con- 
veyance from  one  L,  ownership  of  L  being 
put  in  issue  by  pleadings,  and  evidence  on 
that  issue  pro  and  con  having  been  offered 
on  trial,  it  was  error  to  instruct  jury  "that 
unless  defendant  shows  by  preponderance 
of  evidence  that  plaintiff  was  not  purchaser 
in  good  faith  and  for  valuable  consideration 
of  property  in  controversy  they  must  find 
for  plaintiff,"  as  by  this  direction  court  in 
effect  took  from  jury  consideration  of  Issue 
as  to  whether  property  sued  for  was  prop- 
erty of  L.  If  this  issue  was  found  against 
plaintiff  that  was  an  end  of  his  case. — Smith 
v.  Arnold,  56  Cal.  640,  641. 

See,  also,  par.  190,  this  note. 

As   to   evidence  generally   and  sufficiency 

of,  see  pars.  175-198,  this  note. 

240.  Same— Plaintiff  mast  show. — Plain- 
tiff can  not  recover  if  it  be  found  that  he 
Is  not  and  never  has  been  owner,  nor  en- 
titled to  possession  of  the  property. — Car- 
dinell  v.  Bennett,  62  Cal.  476,  477;  Freder- 
icks v.  Tracy,  98  Cal.  658,  660,  83  Pac.  750; 
Koech  v.  Beatty,  127  Cal.  177,  183,  59  Pac. 
837. 


241.  Same— What  supports  allegation  of. 

— Proof  that  plaintiff  has  chattel  mortgage 
and  Is  entitled  to  possession  will  support 
allegation  of  absolute  ownership. — Falk  v. 
Decou,  8  Kan.   App.   765,   61   Pac.   760. 

242.  Right  to  lien  will  not  support  alle- 
gation of  absolute  ownership. — Fuller  v. 
Torson,   8   Kan.  App.   652,   56.  Pac.    512. 

243.  Parties  who  may  maintain  action— 
Against   whom    lies     Assignee    of   Insolvent 

can  not  maintain  claim  and  delivery  against 
insolvent  for  property  which  he  never 
owned,  possessed,  or  refused  to  deliver. — 
Martin  v.  Porter,  84  Cal.  476,  478,  24  Pac. 
109. 

As  to  parties  to  action,  see,  ante,  S8  367 
et  seq.   and  notes. 

As  to  public  officers,  replevin  against,  see 

note  25  Am.  St.  Rep.  256,  259. 

As  to  when  and  against  whom  replevin 
Is  sustainable,  see  note*  80  Am.  St.  Rep.  741. 

244.  Same— Bailee  is  liable  in  action  of 
detinue  or  claim  and  delivery,  even  though 
he  parted  with  possession  of  the  property 
before  demand  and  suit  for  its  recovery. — 
Faulkner  v.  First  Nat.  Bank,  130  Cal.  268, 
62  Pac.  463. 

248.  Same— Copartner  can  not  maintain 
claim  and  delivery  against  his  copartner 
for  partnership  property. — Buckley  v.  Car- 
lisle, 2  Cal.  420. 

246.  One  copartner  can  not  replevy  co- 
partnership property  seized  upon  under 
process  against  his  copartnership. — Wald- 
man  v.  Broder,  10  Cal.  378,  380. 

247.  Same— Equitable  owner  not  neces- 
sary party. — Where  goods  are  purchased  by 
officer  of  bank  in  his  own  name  at  direction 
of  bank,  fact  that  bank  is  equitable  owner 
thereof  does  not  make  it  a  necessary  party 
to  action  by  purchaser  for  recovery  of  the 
goods. — Church  v.  Foley,  10  S.  D.  74,  71 
N.   W.   769. 

248.  Same— Executors  may  maintain  ac- 
tion to#  recover  property  of  the  estate  under 
general  authority  conferred  upon  them  by 
statute,  and  without  special  authorization 
for  that  purpose  from  probate  court. — Hal- 
leck  v.  Mixer,  16  Cal.  574,  579,  580. 

As  to  executor  or  administrator,  action 
of  replevin  against,  see  note  51  L.  R.  A. 
261,  266. 

249.  Same — Lleaholder— Claim  and  de- 
livery does  not  lie  against  one  In  actual 
possession  of  property  having  lien  thereon 
dependent  upon  possession.  Owner  must 
redeem  from  the  lien  or  bring  action  for 
that  purpose. — Sutton  v.  Stephan,  101  Cal. 
545,  648,  36  Pac.  106. 

260.  Same  —  Same  —  May  maintain. — Re- 
plevin lies  by  lienholder  of  property  upon 
which  he  has  lien  dependent  upon  posses- 
sion when  taken  from  him  by  sheriff  under 
process  against  owner. — Douglass  v.  Mc 
Farland,  92  Cal.  056,  658,  28  Pac.  687. 
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261.  Same— Mortgagee  of  chattel  may 
maintain  replevin  for  mortgaged  property, 
provided  he  has  the  right  of  possession 
given  him  by  terms  of  mortgage. — Bank  of 
Woodland  v.  Duncan,  117  Cal.  412,  416,  49 
Pac.  414;  Plinn  v.  Ferry.  127  Cal.  648,  652, 
60  Pac.  434,  citing  Wright  ▼.  Ross,  86  Cal. 
414,  429;  Berson  v.  Nunan,  63  Cal.  550,  551. 

Am  to  recovery  by  mortgagee  of  property 
removed  from  mortgaged  premises,  see  note 
43  Am.  St.  Rep.  485. 

Aa  to  right  of  mortgagee  to  maintain 
replevin  aa  remedy  against  Impairment  of 
value  of  his  security,  see  note  43  Am.  St. 
Rep.    432,    435. 

262.  Replevin  is  proper  action  where 
note  secured  by  mortgage  is  overdue,  and 
plaintiff  is  by  terms  of  mortgage  entitled 
to  possession  of  the  property. — Schlesslnger 
v.   Cook.    9   Wyo.    256,   62   Pac.   152. 


Same— -Sane— Although  foreclosure 
pending. — Replevin  tfy  chattel  mortgagee  to 
obtain  possession  of  property  after  condi- 
tion broken  may  be  maintained,  although 
he  has  also  brought  action  for  foreclosure 
of  mortgage;  as  replevin  determines  merely 
right  of  possession,  and  fact  of  possession 
being  either  in  mortgageor  or  mortgagee  in 

no  way   affects   foreclosure   of  mortgage. 

Harper  v.  Gordon,  128  Cal.  489,  491,  61  Pac. 
84. 

254.  Same  —  Same  —  Attached     chattel. — 

Mortgagee  may  replevin  mortgaged  chat- 
tel attached  by  creditor  of  mortgageor 
without  payment  or  deposit  of  mortgaged 
debt  as  required  by  section  2969  Civil  Code. 
— Berson  v.  Nunan,  63  Cal.  650,  551. 

255.  Same— Pledgee  of  agent  liable  to. 

Goods  shipped  on  consignment  and  pledged 
by  consignee  while  yet  in  warehouse  of 
carrier  may  be  replevied  from  pledgee  by 
consigner  and  owner. — Chicago  T.  P.  P.  Co. 
v.  Lowell,  60  Cal.  454,  458. 

256.  Same— Receiver  In  action  of  fore- 
closure can  not  maintain  action  of  claim 
and  delivery  without  order  of  court  to  re- 
cover property  which  has  not  come  into  his 
possession  from  party  to  whom  it  has  been 
transferred  by  debtor  of  whose  property 
he  takes  charge,  or  from  sheriff  holding  it 
under  process. — Tibbets  v.  Cohn  &  Co.,  116 
Cal.  365,  366,  48  Pac.  372;  Bishop  v.  McKil- 
Hcan,  124  Cal.  321,  326,  71  Am.  St.  Rep. 
68,  57  Pac.  76. 

257.  Same  —  Sheriff  —  Right    of    action 

against. — Defendant  may  sue  sheriff  or  con- 
stable for  recovery  of  possession  of  prop- 
erty wrongfully  taken  without  any  right. 
Mere  direction  to  sheriff  or  constable  by 
plaintiff  in  an  action  of  "claim  and  delivery" 
to  take  property  from  defendant  confers  no 
color  of  authority  upon  officer. — Laughlin 
v.   Thompson,   76  Cal.   287,   290,  18  Pao.  880. 

258.  Same — Tenant  in  common  can  not 
maintain  claim  and  delivery  against  co- 
tenant  for  part  of  common  property. Hew- 
lett  v.   Owens,    50   Cal.   474,   476    (approved 


s.   c.   51   Cal.    570);    Adams   ▼.   Thornton,  7 
Cal.  Unrep.  219,  82  Pac.  215. 

259/  Tenant  in  common  of  chattel  can 
not  maintain  action  against  his  cotenant 
for  recovery  of  specific  chattel  or  for  his 
undivided  interest  therein. — Balch  ▼.  Jones, 
61  Cal.  234,  235. 


Same  Same— Exception. — Tenant  in 
common  of  personal  property  may  recover 
against  cotenant  who  took  possession  of  all 
the  common  property  and  converted  it  to 
his  own  use  by  action  in  form  replevin  but 
in  which  complaint  contains  all' allegations 
essential  in  trover. — Sen  warts  ▼.  Skinner 
47  Cal.  3,  6. 

261.     Same— Vendee  of  part  interest  in  a 

crop  of  grain  may  maintain  replevin  as 
against  one  seizing  it  for  debt  of  his  ven- 
dor— Pitman  v.  Baumstark,  63  Kan.  69,  U 
Pac.  968. 
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Possession  and  oi 

and  evidence. — To  sustain  an  action  in  re- 
plevin, the  plaintiff  must  show  that  he  is 
entitled  to  the  possession  of  the  property, 
although  it  is  not  essential  that  he  should 
show  that  he  ever  had  actual  possession  of 
it.— Beggs  v.  Smith,  26  Cal.  App.  532,  14T 
Pac.  585. 

Am  to  evidence  generally  nnd 

of,  see  pars.  175-198,  this  note. 

263.  Where  the  complaint  in  an  action 
In  claim  and  delivery  fails  to  contain  a 
direct  averment  that  the  plaintiff  was  at 
the  time  of  the  commencement  of  the  action 
the  owner  and  entitled  to  the  possession  of 
the  property  sued  for,  and  the  answer  de- 
nies the  plaintiff's  ownership  and  the  right 
of  possession,  the  defect  in  the  complaint 
is  cured.— Beggs  v.  Smith,  26  Cal.  App.  532, 
147  Pac.  585. 

264.  Where  the  plaintiff  establishes  her 
ownership  of  the  property  and  the  right  to 
its  possession,  the  unwarranted  granting  of 
an  injunction  pendente  lite  therein  restrain- 
ing the  defendant  from  Interfering  with  the 
property  or  selling  or  advertising  the  same 
for  sale,  is  without  prejudice  to  the  rights 
of  the  defendant.— Beggs  ▼.  Smith,  26  CaL 
App.  632,  147  Pac.  685. 

265.  It  is  held  in  this  action  in  claim 
and  delivery  by  a  wife  against  a  sheriff 
to  recover  the  possession  of  personal  prop- 
erty alleged  to  belong  to  her  and  to  have 
been  wrongfully  seized  by  such  officer  under 
a  writ  of  execution  issued  on  a  Judgment 
against  her  husband,  that  the  findings  that 
the  plaintiff  was  not  Interested  in  or  obli- 
gated by  or  upon  such  judgment  and  that 
the  property  seized  was  her  separate  prop- 
erty  are  supported  by  the  evidence,— Berr« 
▼.  Smith,  26  Cal.  App.  532,  147  Pac.  585. 

266.  The  failure  of  the  evidence  in  such 
action  to  support  the  finding  that  unless  the 
defendants  are  restrained  from  selling  the 
property  the  plaintiff  will  by  reason  of  the 
sale  suffer  great  and  irreparable  injury.  Is 
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Immaterial. — Beggs  ▼.  Smith,  26  Cal.  App. 
532,  147  Pac.  585. 

267.  It  is  also  held  herein  that  the  find- 
ings as  a  whole,  when  considered  and  con- 
strued in  connection  with  the  pleadings 
and  the  issues,  sufficiently  show  or  warrant 
the  inference  that  the  plaintiff  was  the 
owner  and  entitled  to  the  possession  of  the 
property  described  in  her  complaint  at  the 
time  of  the  commencement  of  the  action, 
and  even  if  this  were  not  true,  the  failure 
to  find  upon  such  proposition  is  without 
prejudice  to  the  defendant,  in  view  of  the 
finding  that  the  husband  was  not  the  owner 
of  the  property. — Beggs  v.  Smith,  26  Cal. 
App.  532,  147  Pac.  585. 

268.  The  failure  to  make  the  judgment  in 
an  action  in  claim  and  delivery  in  the  al- 
ternative is  not  erroneous  where  the  pos- 
session of  the  specific  property  is  readily 
obtainable  under  the  judgment. — Beggs  v. 
Smith,  26  Cal.  App.  582,  147  Pac.  585. 

260.  Sane— Ai  to  requirement*  that  plaln- 
tllT  mast  nave  the  right  of  possession* — It 

is  settled  by  unvarying  line  of  decisions 
that  in  order  to  maintain  action  of  claim 
and  delivery  plaintiff  must  be  entitled  at 
the  time  action  Is  commenced  to  immediate 
possession  of  the  property  sought  to  be  re- 
covered.— People's  Sav.  Bank  v.  Jones,  114 
Cal.  422,   425,  4«  Pac.  278. 

27#.     Sane— Aetna!    prior    pons esslon    of 

the  plaintiff  is  not  essential.  He  must  be 
entitled  to  immediate  possession;  must  have 
some  general  or  special  property  in  the 
subject  of  the  action. — Garcia  v.  Gunn,  119 
Cal.   815,   S17,  51   Pac.   684. 

2T1.     Same— After-aeonlred    title    is    not 

sufficient  to  support  replevin. — People's  Sav. 
Bank  v.  Jones,  114  Cal.  422,  426,  46  Pac.  278; 
Garcia  v.  Gunn,  119  Cal.  SIS',  817,  51  Pac. 
684. 


Same— Defendant  mut  have 
■Ion. — Plaintiff  can  not  recover  where  it  is 
shown  defendant  did  not  have  possession 
of  the  property  at  time  of  commencement 
of  action. — Keech  ▼.  Beatty,  127  Cal.  177, 
183,  59  Pac.  837,  citing  Riciotto  v.  Clement, 
94  Cal.    106.   29   Pac.   414. 

278.  Replevin  in  the  detinet  can  not  be 
laid  against  defendant  not  in  possession  of 
the  property. — Hawkins  v.  Roberts,  45  Cal. 
38.  42. 

274.  Defendant  must  have  had  either 
actual  or  constructive  possession  of  the 
property  at  time  of  commencement  of  ac- 
tion.—Willis  ▼.  De  Witt,  3  S.  D.  281,  52  N.  W. 
1090. 

275.  Property  must  be  In  actual  or  con- 
structive possession  of  defendant  at  time  of 
commencement  of  aotion. — McCormlck  H.  H. 
Co.  v.  Woulph,  11  S.  D.  252,  76  N.  W.  939. 

276.  Same— Defendant  must  have  power 
to  deliver. — It  is  general  proposition  that 
action  will  not  lie  where  it  is  clear  that 
relief  under  it  can  not  be  granted.  So  ac- 
tion to  recover  possession  of  personal  prop- 


erty will  not  lie  when  it  is  apparent  that  at 
time  of  commencement  of  the  action  defend- 
ant has  not  the  possession  or  power  to  de- 
liver it  In  satisfaction  of  judgment  for  its 
possession. — Richards  v.  Morey,  133  Cal.  437, 
439,   65   Pac.   886. 

277.  Replevin  for  recovery  of  building 
does  not  lie  against  one  who  is  mere  occu- 
pant of  the  building,  but  without  power  to 
deliver  possession  thereof.  —  Richards  v. 
Morey,  133  Cal.  437,  440,  65  Pac.  886. 


278.  Same— Mere  possession  Is  sufficient 
as  against  trespasser  to  give  right  of  ac- 
tion.— Laughlin  v.  Thompson,  76  CaL  287, 
290,   18  Pac.   880. 

279.  Bare  possession  of  personal  prop- 
erty, though  title  thereto  may  be  in  an- 
other, affords  better  right  to  continued  con- 
trol thereof  as  against  mere  trespassers  or 
persons  who  show  no  privity  with  owner, 
and  replevin  will  lie  to  recover  possession 
from  such  trespasser. — Casto  v.  Murray,  47 
Ore.  57,  81  Pac.   388,  883. 


280.  Practice— Trial  Is  Irregular  and  er- 
roneous when  defendant  refuses  to  amend 
his  answer  after  sustaining  generally  of  de- 
murrer thereto. — Carman  v.  Ross,  64  Cai. 
249,   29  Pac.   510. 

281.  Process— Afll  davit,  with  order  In- 
dorsed thereon  and  undertaking,  goes  into 
hands  of  sheriff  and  constitutes  the  process. 
He  must  determine  whether  they  are  regu- 
lar and  sufficient. — Laughlin  v.  Thompson, 
76  Cal.   287,   290,  18  Pac.   330. 


262.  •  Property— Omitted  In  amended  com- 
plaint.— Where  property  is  included  in  the 
original  but  omitted  from  the  amended 
complaint  in  an  action  of  replevin,  since 
no  issue  as  to  such  property  is  presented, 
the  verdict  need  not  find  on  this  point. — 
Mills  v.  Jackson,  19  Cal.  App.  696,  127  Pac. 
656. 


Same  Severed  from  freehold— Ac- 
tion does  not  lie  against  one  In  adverse 
possession. — Plaintiff  out  of  possession  of 
real  property  can  not  sue  for  property  sev- 
ered from  freehold,  when  defendant  is  in 
possession  of  premises  from  which  prop- 
erty was  severed,  holding  them  adversely  in 
good  faith  under  claim  and  color  of  title. 
The  personal  action  can  not  be  made  means 
of  litigating  and  determining  the  title  to 
real  property  as  between  conflicting  claim- 
ants. But  rule  does  not  exclude  proof  of 
title  on  part  of  plaintiff  in  other  cases,  for 
it  is  upon  such  proof  that  right  of  recov- 
ery rests.  It  is  because  the  plaintiff  owns 
premises  or  has  right  to  their  possession 
that  he  is  entitled  to  chattel  which  is  sev- 
ered, and  that  must  of  course  be  in  first 
instance  established. — Halleck  v.  Mixer,  16 
Cal.  574,  579,  580. 

As    to    return    of   property   to    defendant, 

see,  post,  5  667  and  note. 

28Sa.     Affirmed i     Kimball    V.    Lohmas,    81 
Cal.    154,    157. 
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284.  Crops  raised  upon  land  by  one 
holding  adverse  possession  ean  not  be  re- 
covered by  action  of  claim  and  delivery  by 
true  owner  of  the  land. — Pennybecker  v. 
McDougal,  46  Cal.  661,  662. 

285.  Crops  raised  by  one  In  possession  of 
realty  as  surviving  partnership  under 
agreement  with  deceased  that  patent  was 
to  be  procured  and  held  for  benefit  of 
partnership  which  agreement  was  null  and 
void,  can  not  be  recovered  In  action  of 
claim  and  delivery  by*  heirs  of  deceased 
partner. — Groome  v.  Almstead,  101  Cal.  425, 
428.  35  Pac.  1021. 

286.  Same — Same — Act  of  March  80,  1868; 

providing  that  any  inhabitants  of  state  who 
had  placed  improvements  upon  any  land  of 
state  or  of  United  States  have  right  to  re- 
move same  at  any  time  within  one  month 
after  such  lands  should  have  become  private 
property,  and  should  not  be  .subject  to  ac- 
tion for  recovery  thereof,  or  for  such  re- 
moval, is  In  violation  of  act  of  Congress 
admitting  California  Into  the  Union. — Col- 
lins v.  Bartlett,  44  Cal.  871,  383;  Penny- 
becker v.  McDougal,   48  Cal.   160.   163. 

287.  Same— Same— Crop  raised  on  shares 

—Where  owner  of  land  enters  into  agree- 
ment with  third  party  to  cultivate  same, 
owner  to  receive  three-fourths  of  crop  and 
to  retain  same  until  all  claims  against 
farmer  be  paid,  he  may  maintain  action  of 
claim  and  delivery  against  mortgagee  of 
farmer  who  removes  crop  of  without  paying 
or  tendering  amount  due  owner. — Tuohy  v. 
Linder,  144  Cal.  790,  792,  78  Pac.  233. 

288.  Same  —  Same  —  Evidence.  —  Where 
property  sued  for  in  claim  and  delivery 
has  been  severed  from  plaintiff's  land,  he 
can  show  his  ownership  of  chattel  by 
showing  ownership  of  land,  unless  defend- 
ant has  and  had,  when  property  was  sev- 
ered from  freehold,  adverse  possession  of 
land,  claiming  title  thereto. — Martin  v. 
Thompson,  62  Cal.  618,  620,  45  Am.  Rep.  633, 
approved  In  Hines  v.  Good,  128  Cal.  38,  40, 
79  Am.  St.  Rep.   22,  60  Pac.  527. 

As  to  evidence  In  general  and  Its  safll- 
elency,  see  pars.  175-198,  this  note. 


Sine— Same— Measure  of  valne. — In 

action  for  recovery  of  fence  removed  from 
property  by  defendant,  plaintiff  can  recover 
only  value  of  material  as  removed  from 
realty  and  not  as  in  action  for  damages  to 
freehold,  value  of  fence  as  standing  on 
property. — Pennybecker  v.  McDougal,  48 
Cal.   160,   164. 

200.  Same— Same— Rule  does  not  apply 
to  trespnsser. — Rule  that  crops  cut  from 
land  held  in  adverse  possession  can  not  be 
recovered  in  replevin  does  not  apply  to  mere 
trespasser  who  casually  or  temporarily 
enters  for  purpose  of  severing  or  removing 
property  attached  to  and  forming  part  of 
realty.  The  possession  must  be  adverse 
and  under  some  color  of  title. — Page  v. 
Fowler,  28  Cal.   606,  611. 


291.  Wood  cut  from  plaintiff's  land  by 
one  in  possession  without  color  of  title  may- 
be recovered  by  claim  and  delivery  as  by 
severance  from  freehold  title  of  the  prop- 
erty was  not  affected. — Kimball  v.  Lohmas, 
31  Cal.  154,  158. 

t 

2*2.  Receivership  —  VnM  data*.  —  At- 
tempted appeal  from  order  purporting;  to 
appoint  receiver  without  requiring  bond 
provided  in  this  section,  and  giving  of  stay 
bond  thereon,  is  no  justification  for  such 
person  seizing  property  of  another,  the 
order  purporting  to  appoint  him  receiver 
being  absolutely  void;  and  such  appeal  and 
stay  are  therefore  no  defense  to  action  of 
replevin. — Bib  by  v.  Dieter,  15  Cal.  App.  45. 
113  Pac.  874. 

298.  Order  purporting  to  appoint  re- 
ceiver without  requiring  bond  under  section 
566,  is  void  and  no  defense  to  replevin 
against  such  person  for  goods  claimed  to 
be  held  by  him  as  such  receiver. — Blbby  v. 
Dieter,    16   Cal.   App.   45,   113   Pac.    874. 

294.  Recovery  of  leased  chattel— la  gen- 
eral.— Where  a  lease  of  personal  property 
provides  that  the  lessee  shall  not  let  the 
property  out  of  his  possession  without  first 
obtaining  the  written  consent  of  the  lessor. 
It  is  necessary  in  an  action  by  the  lessor  to 
recover  possession  of  the  property  from 
transferees  of  the  lessee,  where  it  does  not 
appear  by  the  allegations  of  the  complaint 
that  the  defendants  did  not  obtain  posses- 
sion with  the  consent  of  the  plaintiff,  to 
allege  the  making  of  a  demand  for  the  de- 
livery of  the  possession  during  the  time 
when  the  defendants  held  possession  of  the 
property. — Home  Payment  Jewelry  Co.  v. 
Smith,  24  Cal.  App.  486,  141  Pac.  933. 

295.  If  in  such  case  the  defendants  ob- 
tained possession  of  the  property  right- 
fully, then  it  was  necessary,  before  bring- 
ing an  action  of  claim  and  delivery,  that 
demand  be  made  upon  them  requiring  that 
the  property  be  delivered  to  the  lessor.— 
Home  Payment  Jewelry  Co.  ▼.  Smith,  14 
Cal.  App.  486,  141  Pac.  933. 

296.  The  plaintiff  in  such  case  is  not  re- 
quired to  join  as  a  party  defendant  the 
lessee  named  in  the  contract  and  to  whom 
the  property  was  first  delivered,  for  an  ac- 
tion of  claim  and  delivery  will  only  lit 
against  persons  who  have  possession  of 
property  in  dispute  at  the  time  of  its  com- 
mencement.— Home  Payment  Jewelry  Co.  ▼. 
Smith,  24  Cal.  App.  486,  141  Pac.  933. 

207.     Release  of  sureties  on  undertaking. 

— Where  the  defendants  in  claim  and  deliv- 
ery give  an  undertaking  whereby  they  ob- 
tain possession  of  the  property,  and  after 
judgment  for  the  plaintiff  the  sureties  on 
the  undertaking  make  an  offer  to  his  attor- 
neys to  return  the  property,  the  sureties 
are  thereby  released  although  the  attorneys 
do  not  communicate  the  offer  to  their  client. 
— Ely  v.  Llscomb,  24  Cal.  App.  324,  140  Pac. 
1086. 
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298.  Review  and  nodi  Heat  Ion  on  appeal. 

— Where  judgment  for  the  defendant  is  ren- 
dered in  replevin  for  the  return  of  the 
property,  or  its  value,  and  for  damages  for 
the  retaking  and  withholding:  of  the  prop- 
erty, but  there  Is  no  evidence  in  the  record 
showing:  any  damagre,  the  judgment  will  be 
modified  on  appeal  in  so  far  as  it  awards 
damages. — Larson  v.  Larson,  22  Cal.  App. 
331,    134   Pac.   342. 

299.  Where  the  evidence  in  a  replevin 
suit  is  conflicting:  as  to  whether  the  prop- 
erty is  separate  or  community,  the  finding: 
of  the  trial  court  that  it  is  community 
property  will  not  be  disturbed  on  appeal. — 
Larson  v.  Larson,  22  Cal.  App.  331,  134  Pac. 
342. 

300.  Selsure  of  part  only  of  property- 
Second  seizure. — Where  sheriff  seizes  only 
part  of  property  described  in  writ,  return- 
ing: writ  into  court,  he  may  be  allowed 
to  withdraw  it  and  accomplish  seizure  of 
balance  of  property. — National  Bank  of 
Commerce  v.  Feeney,  9  S.  D.  550,  46  L.  R.  A. 
732,  70  N.  W.  874. 

801.  Several  defendants  —  Each  may 
elalai  redelivery. — Each  defendant  in  action 
against  several  is  entitled  to  claim  rede- 
livery of  property  at  any  time  within  five 
days  after  service  of  notice  upon  him. — 
Ex  parte  Acock,  84  Cal.  50,  55,  23  Pac. 
1029. 


302.  Statute  of  limitations — In  action  for 
taking;,  detaining;,  or  injuria*-  any  goods  or 
chattels,  including:  actions  for  specific  re- 
covery of  personal  property,  is  three  years. 
— See,   ante,   9  338  and   note. 

SOS,     Subject-matter  of  action— Generally. 

— Replevin  lies  for  all  goods  and  chattels 
unlawfully  taken  or  detained,  and  may  be 
brought  whenever  one  person  claims  per- 
sonal property  in  possession  of  another, 
and  this  whether  claimant  ever  had  pos- 
session or  not,  and  whether  his  property 
in  the  goods  be  absolute  or  qualified,  pro- 
vided he  has  the  right  to  possession. — 
Lazard    v.   Wheeler,   22   Cal.    139,    142. 

304.  Same— Animal*  alatn  on  plaintiff's 
land. — Lessee  or  owner  of  property  having 
the  right  to  animals  running:  thereon  may 
maintain  the  action  to  recover  skins  of 
animals  slain  and  removed  therefrom  by 
trespasser. — Garcia  v.  Gunn,  119  Cal.  315, 
321,  51   Pac.  684. 


366.  Same— Building;  not  upon  foundation 
Imbedded  In  the  aolL  but  setting*  on  blocks 
on  surface  of  ground  is  personal  property 
for  which  replevin  will  lie. — Pennybecker 
v.  McDougal,  48  Cal.  160,  161. 

300.  Same  — Cattle  Impounded.  —  Cattle 
when  passing  along  public  roads  in  charge 
of  herder  impounded  under  act  to  prevent 
cattle  running  at  large  upon  public  roads 
may  be  recovered. — Thompson  v.  Corps tein, 
52  Cal.  658,  654. 


307.  Same— Commingled  with  other  prop- 
erty.— Replevin  will  not  lie  for  wheat  de- 
livered to   elevator  for  which  general  stor- 


age receipts  are  taken,  the  remedy  being 
merely  to  recover  a  certain  amount  of 
wheat  and  not  identical  wheat,  that  having 
been  mixed  with  other  in  elevator. — Best  v. 
Muir,  8  N.  D.  44,  73  Am.  St.  Rep.  742,  77 
N.   W.    95. 

308.  Same— County  warrants  may  be  re- 
covered in  action  of  claim  and  delivery. 
— Lazard  v.  Wheeler,  22  Cal.   139,  142. 

800.     Same— Dogs  are  such  property  that 
replevin   will   lie   for   their   recovery. — Gra- 
ham v.  Smith,  100  Ga.  434,  62  Am.  St.  Rep 
823,  40  L.  R.  A.  503,  28  S.  E.  225. 

Aa  to  don*,  replevin  for,  see  note  40 
L.  R.  A.  507. 

310.  Same— Escrow— Property  In.  —  Re- 
plevin by  the  payee  does  not  lie  to  recover 
notes  deposited  with  third  party,  with  in- 
structions to  hold  same  unless  maker 
should  direct  their  delivery  where  maker, 
no  matter  how  wrongfully,  has  declined  to 
order  delivery. — Nichols  &  Shepard  Co.  v. 
First  Nat.  Bank,  6  N.  D.  404,  71  N.  W.  135. 

311.  Same— Exempt  property  seised  by 
sheriff  under  writ  of  attachment  may  be 
recovered  in  action  of  claim  and  delivery. 
— Wagner  v.  Olson,  3  N.  D.  69,  64  N.  W. 
286. 

As  to  execution- Replevin  for  property 
seised  under,  see  notes  20  Am.  Dec.  696; 
80  Am.  St.  Rep.  697. 

312.  Same— Fixtures   wrongfully  severed 

may  be  recovered  by  claim  and  delivery. — 
Sands  v.   Pfeiffer,   10  Cal.  258,  265. 

313.  Severance  and  removal  of  fixtures 
converts  them  into  personalty,  and  there- 
fore makes  them  subject  to  replevin. — Mc- 
Nally  v.  Connolly,  70  Cal.  3,  6,  11  Pac. 
320. 

314.  Same  —  Fraudulent       conveyance.  — 

Claim  and  delivery  lies  against  a  purchaser 
at  execution  sale  against  one  who  acquired 
the  property  from  plaintiff  by  fraud,  and 
therefore  took  no  title. — Sargent  v.  Sturm, 
23  Cal.  359,  362,  83  Am.  Dec.  118. 

315.  Property  in  hands  of  bona  fide  pur- 
chaser for  value  from  one  who  had  ac- 
quired it  fraudulently  takes  title  from  which 
taint  of  fraud  has  been  removed  and  the 
property  can  not  therefore  be  recovered 
from  him  by  claim  and  delivery. — Paige  v. 
O'Neal,    12    Cal.    483,    498. 

310.  Same— Growing  timber  is  part  of 
realty,  and  therefore  replevin  will  not  lie 
for  Its  recovery,  but  when  once  cut  char- 
acter of  the  property  is  changed;  it  has 
ceased  to  be  part  of  realty  and  has  become 
personalty,  but  its  title  is  not  changed. 
It  belongs  to  owner  of  land  as  much  after- 
wards as  previously,  and  he  is  entitled  to 
all  remedies  for  Its  recovery  which  law 
affords  for  recovery  of  any  other  personal 
property  wrongfully  taken  or  detained  from 
its  owner. — Page  v.  Fowler,  37  Cal.  100, 
107. 


317.     Same— Mass    of    property,    to    select 
part. — The  action  lies  by  vendee  under  bill 
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of  sale  of  part  of  herd  of  cattle  with  right 
to  select  same  for  recovery  of  possession  of 
whole  herd  In  order  that  selection  might 
be  made. — McLaughlin  v.  Piatti,  27  Cal.  451, 
452,  464. 

S18.  Same — Money  may  be  subject  of  re- 
plevin if  so  situated  in  some  specific  fund 
or  deposit  that  it  may  be  identified  as  iden- 
tical money  alleged  to  have  been  taken  or 
detained. — Rowland  v.  Madden,  72  Cal.  17, 
18,   12  Pac.  226,  870. 

As  to  replevin  of  money  wrongfully 
taken  under  execution,  see  par.  288,  this 
note. 

319.  Replevin  lies  against  sheriff  for 
money  taken  from  safe,  where  same  was 
segregated  from  other  moneys  in  safe  at 
time  of  levy  and  then  claimed  by  plaintifT. 
— Griffith   v.  Bogardus,   14  Cal.  410,   418. 

820.     Money  sealed  in  bag  may  be  recov- 
ered   in    action    of    replevin. — Skidmore    v. 
Taylor,   29   Cal.   619,   622;   Sharon  v.  Nunan,' 
63  Cal.  234,  235. 

321.  Same— -Property  received  by  agent. — 

Where  agent  takes  horses  in  settlement  of 
note  secured  by  chattel  mortgage  on  such 
horses,  and  his  principal  ratifies  transac- 
tion, horses  are,  as  between  principal  and 
agent,  property  of  principal,  and  may  be  re- 
covered by  him  in  action  of  claim  and  de- 
livery.— Hormann  v.  Sherin,  6  S.  D.  82,  60 
N.  W.  145. 

322.  Same— Property  riven  agent  for 
upecial  purpose. — Property  delivered  to 
agent  under  contract  that  he  should  have 
possession  for  purposes  of  inspection,  pack- 
ing, and  sale,  may  be  recovered  by  agent  in 
this  form  of  action,  where  the  property  was 
wrongfully  retained  by  principal. — Califor- 
nia Cured  Fruit  Assoc,  v.  Stelllng,  141  Cal. 
713,    718,    75    Pac.    320. 

828.  Same— "Stock"  In  corporation  Is  in- 
corporeal intangible  thing,  and  therefore 
incapable  of  identification  or  seizure  under 
writ  of  replevin,  and  therefore  action  does 
"not  lie  to  recover  stock,  not  being  aimed 
at  particular  certificate  representing  cer- 
tain amount  of  stock. — Ashton  v.  Heyden- 
feldt,   124   Cal.    14,    16,    56   Pac.    624. 

824.  Same— Undivided  Interest  in  per- 
sonal property  can  not  be  made  subject 
of  action  of  replevin. — Sharp  v.  Johnson, 
88  Ore.  246,  84  Am.  St.  Rep.  788,  68  Pac.  485. 

Aa  to  undivided  Interest,  see  pars.  258,  259, 
this  note. 

825.  Same— >Same  —  Exception.  —  General 
rule  is  undisputed  that  replevin  will  not 
lie  for  recovery  of  undivided  part  of  per- 
sonal property.  Exception  is  made,  how- 
ever, by  some  authorities,  where  property 
sought  to  be  replevied  consists  of  part  of 
large  mass  of  same  nature  and  quality, 
easily,  divided  Into  aliquot  parts,  such  as 
cereal  grain  and  the  like.  But  rule  can 
have  no  application  to  action  to  recover 
undivided  interest  in  property  such  as  num- 
ber of  bales  of  hops  which  not  only  vary  In 


weight,  but  are  not  necessarily  of  uniform 
quality  or  grade. — Schwarz  v.  Lee  Gon,  41 
Ore.  219,  80  Pac.  110. 
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Subsequent  action— Conclusive  evi- 
dence.— Judgment  in  action  of  replevin  is, 
as  between  the  parties,  conclusive  evidence 
of  title  to  chattel  in  subsequent  action  for 
its  conversion. — Nickerson  v.  California  & 
Co„   10  Cal.  520,  621. 

Aa   to  evidence  generally,   see   pars.  175- 
198,  this  note. 

827.  Same— Damages  for  detention  of  the 

property  may  be  recovered  in  subsequent 
action  where  none  were  recovered  in  re- 
plevin suit. — Nickerson  v.  California  S.  Co., 
10   Cal.    520,    521. 

828.  Same — Finding  of  value  In  replevin 
suit  is  necessary  to  enable  plaintifT  therein 
to  recover  against  sureties  on  forthcoming 
bond;  but  failure  to  do  so  does  not  affect 
his  right  to  recover  from  defendant  for 
conversion  of  the  property. — Nickerson  ▼. 
California   S.    Co.,    10  Cal.    520,    522. 

829.  Same  — Trover  not  barred.  —  Judg- 
ment in  replevin  does  not  bar  action  In 
trover  unless  it  be  shown  that  Judgment 
has  been  satisfied.  While  cause  of  action 
Is  In  both  cases  same,  the  object  is  essen- 
tially different.  In  one  case  plaintiff  seeks 
to  recover  specific  chattel:  in  other,  value 
of  such  chattel  when  owing  to  acts  of  de- 
fendant It  was  not  in  his  power  to  procure 
return.— Nickerson  v.  California  S.  Cc  II 
Cal.  520,  521. 

880.  Teat  of  jurisdiction  of  Justices  of 
peace  or  superior  court  Is  value  of  the 
property.  Damages  for  detention  are  mere- 
ly incidental  (dictum).— Astell  v.  Phillippl 
55   Cal.   265,   266. 

881.  Title  of  personal  property— EaVet 
of  replevin  bond  is  simply  to  give  party 
the  possession  of  property  pending  litiga- 
tion. Title  is  not  changed.  No  sale  made 
by  party  in  possession  and  who  afterward* 
turns  out  to  have  no  right  to  property  can 
convey  any  title  to  purchaser.— Hunt  v. 
Robinson,  11  Cal.  262,  277. 

Aa  to  title  to  property  and  bow  asTeeted 
by  Judgment,  see,  post,  S  667  and  note. 

332.  Effect  of  replevin  bond  under  our 
statute  is  not  to  devest  either  title  or  lien 
of  other  party.  Contest  is  about  specific 
personal  property.  Recovery  of  thing  itself 
and  not  damages  in  lieu  thereof  Is  primary 
object  of  suit.  Value  Is  recovered  only 
as  alternative,  when  delivery  of  specific 
property  can  not  be  had,  and  if  title  coold 
be  devested  by  delivery  of  replevin  bond, 
primary  object  of  suit  would  be  defeated. 
Unsuccessful  party  could  always  make  his 
election  to  keep  property  or  pay  its  value, 
but  this  advantage  was  not  intended  to  be 
given  by  statute  to  party  confessedly  is 
wrong. — Hunt  v.  Robinson,  11  Cal.  262,  177. 

383.  If  title  would  not  vest  in  unsuccess- 
ful party  under  Judgment  in  replevin  suit 
of   course   It   would   not  vest   In   him  upon 
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delivery  of  replevin  bond.  And  although 
title  vests  upon  rendition  of  Judgment,  the 
property  is  still  subject  to  be  taken  by  suc- 
cessful party  until  he  makes  his  election  to 
sue  upon  undertaking  in  replevin.  He  may 
sue  without  issuing  execution,  but  at  any 
time  before  suit  is  brought,  successful 
party  may  take  property  if  it  be  found  and 
so,  too,  unsuccessful  party  may  return  it. — 
Hunt  v.  Robinson,  11  Cal.  262,  278.  See 
Nickerson  v.  Chatterton,  7  Cal.  568. 

3S4.     Title  to  real  estate— Can  not  be  liti- 
gated   In    action    of    claim     and     delivery. 

— Where  defendant  is  in  actual  possession  of 
real  estate  in  good  faith,  claiming  title 
thereto,  plaintiff  upon  claim  that  he  is  true 
owner  of  real  estate  may  not  by  claim  and 
delivery  secure  possession  of  property  sev- 
ered by  defendant  from  the  land.  And  this 
matter  of  law  is  based  upon  ground  tl^at 
title  to  land  can  not  be  litigated  in  that 
kind  of  action. — Hlnes  v.  Good,  128  Cal.  38, 
40,  79  Am.  St.  Rep.  22,  60  Pac.  527. 

335.     Personal  action  of  claim  and  deliv- 
ery can  not  be  made  means  of  determining 


right  to  possession  of  real  property,  or 
right  of  possession  or  to  purchase  public 
lands,  and  therefore  an  action  does  not  lie 
for  hay  cut  from  public  land  by  one  in  pos- 
session thereof,  claiming  title  as  against 
all  but  the  United  States,  and  proceeding 
and  endeavoring  to  perfect  his  pre-emption 
claim  thereto. — Page  v.  Fowler,  28  Cal.  606, 
611. 

336.  Title  to  real  property  can  not  be 
litigated  in  action  of  replevin. — Rees  v. 
Hlggins,  9  Kan.  App.  832,  61  Pac.  500. 

837.     Same— Trespasser  ean  not  Question. 

— Trespasser  or  mere  intruder  entering 
premises  and  removing  crops  can  not  raise 
the  question  of  title  with  the  owner  so  as 
to  defeat  action  of  replevin  for  the  crops. 
—Hal leek  v.  Mixer,   16   Cal.   574,   579,   580. 

388.  Use  of  property— Right  to  ■effi- 
cient.— Where  plaintiff  has  a  right  to  the 
use  of  property  at  will,  he  has  the  right  to 
replevy  it  from  one  who  wrongfully  takes 
it  away. — Garcia  v.  Ounn,  119  Cal.  315,  322, 
51  Pac.  684. 


§  510.  AFFIDAVIT  AND  ITS  REQUISITES.  Where  a  delivery  is  claimed, 
an  affidavit  must  be  made  by  the  plaintiff,  or  by  some  one  in  his  behalf,  show- 
ing : 

1.  That  the  plaintiff  is  the  owner  of  the  property  claimed  (particularly 
describing  it),  or  is  entitled  to  the  possession  thereof; 

2.  That  the  properly  is  wrongfully  detained  by  the  defendant ; 

3.  The  alleged  cause  of  the  detention  thereof,  according  to  his  best  knowl- 
edge, information,  and  belief ; 

4.  That  it  has  not  been  taken  for  a  tax,  assessment,  or  fine,  pursuant  to  a 
statute;  or  seized,  under  an  execution  or  an  attachment  against  the  property 
of  the  plaintiff;  or,  if  so  seized,  that  it  is  by  statute  exempt  from  such  seizure; 

5.  The  actual  value  of  the  property. 

History:    Enacted  March  11,  1872,  re-enactment  of  g  100  of  Practice 
Act. 

diction,  and  this  defect  in  the  affidavit  can 
not  be  cured  by  amendment.— Clendennins; 
v.  Guise,  8  Wyo.  81,  85  Pac  447. 


1.  Aaei4meii — Where  affidavit  fails  to 
describe  the  property  or  to  state  that  plain- 
tiff is  the  owner  thereof,  or  has  special  in- 
terest therein,  the  court  acquires  no  jurls- 


§511.  REQUISITION  TO  SHERIFF  TO  TAKE  AND  DELIVER  THE 
PROPERTY;  The  plaintiff  or  his  attorney,  may,  thereupon,  by  an  indorse- 
ment in  writing  upon  the  affidavit,  require  the  sheriff  of  the  county  where  the 
property  claimed  may  be,  to  take  the  same  from  the  defendant. 

History:    Enacted  March  11,  1872,  re-enactment  of  1 101  of  Practice 
Act,  as  amended  1854. 


EEQUISITION  TO  SHERIFF. 

1.  Authority. 

2.  Contempt  of  court 

3.  Process. 

As  to  duties  of  »»erln\  see  Kerr's  Cye. 
Pol.  Cod*,  I'd  ed.,  ||  4175  et  seq.  and 
notes. 


1.  Authority. — Mere  direction  to  sheriff 
or  constable  by  plaintiff  in  action  of  claim 
and  delivery  to  take  the  property  from  de- 
fendant confers  no  character  of  authority 
upon  him,  and  defendant  may  sue  sheriff 
or  constable  for  property  wrongfully  taken. 
— Laughlin  v.  Thompson,  76  Cal.  287,  290, 
18  Pac.  230. 
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2.  Contempt  of  court. — Maintaining:  re- 
plevin agralnst  sheriff  for  property  in  his 
hands  seized  by  him  under  process  In  a 
former  and  independent  replevin  action, 
and  the  taking:  of  such  possession  from  him, 
constitute  a  contempt  of  the  court,  as  whose 
officer  he  holds  the  property. — Welter  ▼. 
Jacobson,  7  N.  D.  32,  89,  66  Am.  St.  Rep. 
«32,  73  N.  W.  €5. 


8.  Proeesw  consists  of  affidavit  with  or- 
der indorsed  thereon,  together  with  the 
undertaking:.  The  sheriff  must  determine 
whether  they  are  regular  and  sufficient— 
Laugrhlin  v.  Thompson.  76  CaL  337,  219,  It 
Pac.  889. 


§  512.  SECURITY  ON  THE  PART  OF  THE  PLAINTIFF  AND  PROCEED- 
INGS IN  SERVING  THE  ORDER.  Upon  a  receipt  of  the  affidavit  and  notice, 
with  a  written  undertaking,  executed  by  two  or  more  sufficient  sureties, 
approved  by  the  sheriff,  to  the  effect  that  they  are  bound  to  the  defendant  in 
double  the  value  of  the  property  as  stated  in  the  affidavit  for  the  prosecution 
of  the  action,  for  the  return  of  the  property  to  the  defendants,  if  return  thereof 
be  adjudged,  and  for  the  payment  to  him  of  such  sum  as  may  from  any  cause 
be  recovered  against  the  plaintiff,  the  sheriff  must  forthwith  take  the  property 
described  in  the  affidavit,  if  it  be  in  the  possession  of  the  defendant  or  his 
agent,  and  retain  it  in  his  custody.  He  must,  without  delay,  serve  on  the 
defendant  a  copy  of  the  affidavit,  notice,  and  undertaking,  by  delivering  the 
same,  to  him  personally,  if  he  can  be  found,  or  to  his  agent  from  whose  posses- 
sion the  property  is  taken ;  or,  if  neither  can  be  found,  by  leaving  them  at  the 
usual  place  of  abode  of  either,  with  some  person  of  suitable  age  and  discretion, 
or,  if  neither  have^iny  known  place  of  abode,  by  putting  them  in  the  nearest 
post-office,  directed  to  the  defendant. 

History:  Enacted  March  11,  1872,  re-enactment  of  g  102  of  Practice 
Act  as  amended  1854;  amended  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  135,  act  held  unconstitutional,  see 
history,  S  5  ante. 


PLAINTIFF'S  UNDERTAKING. 

1.  Alternative    judgment    must    be    en* 

tered. 

2.  Same — Exception. 

3.  Same — Applies  only  to  judgment  on 

trial. 

4.  Assignment  of  bond. 

5.  Burden  of  proof. 

6.  Complaint — What  is  necessary  to  al- 

lege— Delivery  of  property. 

7.  (Same— Judgment  unpaid. 

8.  Same — Material  parts  of  undertaking. 

9.  Same — Return  of  property  to  defend- 

ant. 

10.  Same — Value    found,   and   alternative 

judgment. 

11.  Construction  of  the  undertaking. 

12.  Consideration — When    bond   goes   into 

effect. 

13.  Cost  of  bond — Not  recoverable  as  costs 

of  action. 

14.  Destruction  of  property — Liability  of 

surety. 

15.  Direct  judgment  against  sureties. 

16.  Dismissal  by  plaintiff  before  trial. 

17.  Same — Damages. 


18.  Damages — Detention  of  property  sob*% 

sequent  to  judgment. 

19.  Same — Loss  of  time  and  delay  in  pay 

ment  of  debts. 

20.  Same — Usable  value. 

21.  Errors  committed  on  trial  of  original 

action. 

22.  Estoppel— Denial  of  jurisdiction. 

23.  Irregularity  in  proceedings. 

24.  Same — Statement  of  value. 

25.  Evidence — Affidavit  and   undertaking. 

26.  Execution — Not  required  before  suit 

27,  28.  Exoneration   of  sureties  —  Failnrt  to 
claim  return. 

29.  Same — Return  of  the  identical  prop- 
erty. 

80.  Same — Return  of  part  of  property. 

81.  Failure  to  prosecute. 

32.  Form  of  undertaking — Must  be  statu- 

tory. 

33.  Limit  of  liability — Amount. 

34.  Same — Alternative  judgment. 

35.  Same — Value  of  property. 

36.  Tender  of  property. 

37.  Value  of  property. 

See.  also,  post,  ?  1033  and  note. 
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As  to  forthcoming  bond,  actions,  liability*       alternative   judgment    was   entered    as    pro- 


«tc.«  thereon,  see,  post,  8  51 4  and  note. 

As  to  justification  of  sureties,  see,  ante, 
I  495  and  note. 

Aa  to  surety  companies  may  give  bonds, 

see,  post,  9  1056  and  note. 

As  to  title  of  property,  effect  of  replevin 
bond,  see,  ante,  9  509  and  note  pars.  331-333. 

1.  Alternative  judgment  mnst  be  entered 

in  original  action  in  order  to  determine  the 
amount  to  be  recovered  from  sureties. — 
Claudius  v.  Aguirre,  89  Cal.  501,  504,  26 
Pac.  1077. 

2.  Same— Exception. — That  Judgment  is 
for  value  of  the  property  only,  not  in  al- 
ternative form,  is  no  defense  to  action  on 
replevin  bond,  where  it  appears  that  return 
of  property  was  impossible. — Bisenhart  v. 
McOarry,  15  Colo.  App.  1,  61  Pac  56. 

3.  Same— Applies  only  to  Judgment  on 
trial. — Requirement  of  alternative  judg- 
ment for  value  applies  only  to  cases  which 
have  been  submitted  to  jury  and  not  to 
Judgment  of  nonsuit,  or  for  defendant  upoti 
sustaining*  of  demurrer,  and  therefore  de- 
fendant may  in  such  case  recover  value  of 
property  from  sureties  on  replevin  bond, 
where  delivery  can  not  be'  had,  without 
finding  of  value  in  original  action. — Ginlca 
v.  Atwood,   8  Cal.   446,  448. 

4.  Assignment  of  bond  may  be  made, 
and  suit  thereon  maintained  by  assignee. — 
Wingate  v.  Brooks,  3  Cal.  112,  113. 

5.  Bnrden  of  proof  is  on  plaintiff  in  ac- 
tion on  replevin  bond  to  prove  breach  of 
its  conditions. — Gallup  v.  Wortmann,  11 
Colo.  App.   308,  53   Pac.  247. 

ft.  Complaint— What  Is  necessary  to  al- 
lege—Delivery  of  property  to  principal  of 
bond  must  be  alleged  in  complaint  on  re- 
delivery bond. — Nickerson  ▼.  Chatterton,  7 
Cal.  568,  570. 

7.  Same— Judgment  unpaids — Complaint 
on  undertaking  must  show  original  judg- 
ment is  unpaid  in  order  to  state  cause  of 
action. — Knott  v.  Sherman,  7  S.  D.  522,  64 
N.  W.  642. 

8.  Same— Material  parts  of  tbe  under- 
taking should  be  alleged  in  complaint, 
either  literally  or  according  to  their  legal 
-effect,  and  description  of  undertaking 
merely  that  it  corresponds  with  provisions 
of  certain  section  of  Practice  Act  is  insuffi- 
cient, but  as  defect  is  rather  of  form  than 
of  substance  objection  must  be  taken  by 
demurrer. — Mills  v.  Gleason,  21  Cal.  274,  279. 

p.  Same— Return  of  property  to  defend- 
ant on  execution  of  redelivery  bond  need 
not  be  alleged  where  bond  itself  reciting 
such  return  is  made  part  of  the  pleading. 
« — O'Loughlin  v.  Carr,  9  Kan.  App.  818,  60 
Pac.  478. 

16.  Same— Valne  found,  and  alternative 
Judgment. —  Complaint  on  undertaking 
-where  there  has  been  trial  and  judgment 
must  show  value  found  by  jury*  and   that 


vided  by  S  177  of  Practice  Act. — Clary  v. 
Rolland,  24  Cal.  147,  148,  150,  151.  See 
Ginica  v.  Atwood,  8  Cal.  446,  448. 

11.  Construction  of  undertaking:  must  be 
made  with  reference  to  law  under  which  it 
was  given,  and  which  forms  part  of  under- 
taking itself. — Nickerson  v.  Chatterton,  7 
Cal.  568,  670. 

12.  Consideration — When  bond  goes  Into 
effect. — If  one  about  to  commence  replevin 
action  has  signed  and  gives  to  officer  proper 
undertaking,  but  officer  is  unable  to  find  or 
get  possession  of  property,  no  right  of  ac- 
tion on  undertaking  accrues,  for  it  never 
became  operative.  There  was  no  considera- 
tion for  it,  and  neither  party  suffered  any 
detriment  or  received  any  advantage  from 
it. — Knott  v.  Sherman,  7  8.  D.  522,  64  N.  W. 
542. 

13.  Cost  of  bond— Not  recoverable  as 
costs  of  action. — The  right  accorded  to  a 
party  upon  filing  a  proper  bond  to  take  into 
possession  the  personal  property  in  dispute 
Is  a  privilege  accorded  to  him  by  law.  It 
is  not  a  necessity  to  his  cause  of  action  and 
while  a  replevin  bond  is  a  necessity  if  he 
was  desirous  to  take  possession  the  filing  of 
such  undertaking  by  a  surety  company  is 
likewise  not  a  necessity  but  a  special  priv- 
ilege accorded  under  the  statute  and  there- 
fore premium  paid  for  such  undertaking 
can  not  be  recovered  as  costs. — Williams  v. 
Atchison,  Topeka  &  Santa  Fe  Railway  Co., 
156  Cal.  140,  141,  103  Pac.  885. 

14.  Destruction  of  property—Liability  of 
surety. — Where  it  is  found  that  a  delivery 
of  possession  of  the  property  is  impossi- 
ble as  where  it  has  been  lost  or  destroyed 
and  a  money  judgment  is  properly  ren- 
dered In  favor  of  the  defendant,  the  sure- 
ties upon  the  replevin  bond  of  the  plaintiff 
are  liable  therefor,  such  coming  within  the 
direct  obligation  of  their  bond  "for  the 
payment  to  him  of  such  sum  as  may  from 
any  cause  be  recovered  against  the  plain- 
tiff."— Donovan  v.  Aetna  Indemnity  Co.,  10 
Cal.  App.  723,  729,   103  Pac.  365. 

15.  Direct  judgment  against  sureties  on 

claim  bond  can  not  be  entered  upon  judg- 
ment in  favor  of  defendant. — Bancroft- 
Whitney  Co.  v.  Gowan,  24  Wash.  66,  63  Pac. 
1111. 

16.  Dismissal    by    plaintiff    before    trial 

stands  upon  same  footing  as  nonsuit,  leav- 
ing parties  to  settle  in  action  upon  under- 
taking those  matters  which  if  original  suit 
were  prosecuted,  it  would  be  necessary  to 
determine  in  first  instance.  Such  matters 
Include  right  of  defendant  to  return  of  the 
property,  and  as  opportunity  to  obtain  judg- 
ment for  its  return  is  taken  away  by  fail- 
ure to  prosecute,  he  is  entitled  to  compen- 
sation for  his  damages. — Mills  v.  Oleason,  21 
Cal.  274,  279. 

17.  Same— Damages  from  original  tak- 
ing and  detention  may  be  recovered  where 
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plaintiff  in    replevin   suit  dismisses   It  be- 
fore trial. — Mills  v.  Gleason,  21  Cal.  274,  279. 

18.  Dtmagei  —  Detention  of  property 
subsequent  to  Judgment  in  original  action 
is  not  subject  for  recovery  of  damages 
against  sureties.  Measure  of  damages  as 
against  them  is  interest. — Nickerson  v. 
Chatterton,  7  Cal.  668,  571. 

10.  Same— Lou  of  time  and  delay  in  pay- 
ment of  debt*  is  not  sufficient  to  show  dam- 
ages resulting  from  wrongful  suing  out  of 
writ  of  replevin. — Hays  v.  Windsor,  130 
Cal.  230,  62  Pac.  395. 

20.  Same — Unable  value.  —  Suit  against 
sureties  not  being  recovery  of  property, 
they  not  having  it  in  possession  can  not  be 
responsible  for  its  use  or  usable  value. 
Plaintiff  already  having  judgment  for  de- 
livery of  the  property  under  which  he  can 
issue  execution,  and  under  which  sheriff 
can  take  property  Itself,  has  no  cause  to 
sue  defendants  to  regain  possession  of 
property,  but  only  for  amount  of  judgment.' 
— Nickerson  v.  Chatterton,  7  Cal.  568,  571. 

21.  Errors  committed  on  trial  of  original 
action  can  not  be  reviewed  in  action  on  re- 
plevin bond. — Wingate  v.  Brooks.  3  Cal.  112. 
113. 

22.  Estoppel— Denial     of     jurisdiction. — 

Party  who  sues  out  writ  of  replevin  before 
justice  of  peace  having  no  jurisdiction,  and 
obtains  property  thereby,  can  not  set  up  as 
defense  want  of  jurisdiction  of  justice  of 
peace,  nor  can  he  show  the  property  so 
replevied  was  his  own. — McDermott  v.  Is- 
bell,   4  Cal.  113,  114. 

23.  Irregularity  In  proceedings. — In  ac- 
tion on  bond  plaintiff  in  replevin  suit  is 
estopped  from  objecting  that  proceedings 
by  which  the  property  was  taken  and  de- 
livered to  him  were  irregular,  or  that  bond 
was  given  and  property  taken  before  filing 
of  complaint. — Turner  v.  Billagram,  2  Cal. 
520,  522. 

24.  Same— Statement  of  value  by  plain- 
tiff In  affidavit  and  bond  by  which  he 
sought  possession  of  property  estops  him 
from  asserting  property  to  be  of  less  value. 
— Park  v.  Robinson,  15  S.  D.  551,  91  N.  W. 
344. 

25.  Evidence— Afldavlt  and  undertaking 

with  sheriff's  return  thereon  being  filed  of 
record  may  be  treated  as  evidence  and 
show  conclusive  delivery  of  the  property  to 
plaintiff. — Hollenbach  v.  Schnabel,  101  Cal. 
312,  316,  40  Am.  St.  Rep.  67,  35  Pac.  872. 

26.  Execution — Not  required  before  suit. 

— Prevailing  party  is  not  bound  to  delay 
suit  upon  undertaking  until  after  Issue  and 
return  of  execution. — Nickerson  v.  Chatter- 
ton, 7  Cal.  668,  673. 

27.  Exoneration  of  sureties— Failure  to 
claim  return  of  property  by  defendant  ex- 
onerates sureties  on  payment  of  Judgment 
for  costs.— Chambers  r.  Waters,  7  Cal.  890, 
391. 


28.  Judgment  for  return  of  property  re- 
plevied, and  damages  for  its  detention 
where  answer  does  not  pray  and  makes  no 
claim  for  such,  is  of  no  effect  as  against 
sureties  on  replevin  bond. — Gallup  v.  Wort- 
mann,  11  Colo.  App.  308,  58  Pac.  247. 

29.  Same— Return  of  the  Identical  prop- 
erty described  in  judgment  is  necessary  to 
exonerate  sureties. — Binkley  v.  Dewall,  9 
Kan.  App.  891,  58  Pac.  1028. 


80.     Same— Return    of    part    of    property 

should  reduce  obligation  of  sureties  to  the 
extent  of  property  returned. — Larabee  v. 
Cook,  8  Kan.  App.  776,  61  Pac.  815. 

31.  Failure  to  prosecute  is  breach  of  un- 
dertaking, and  legal  and  necessary  result 
is  that  sureties  are  liable  for  whatever  in- 
jury defendant  has  suffered,  and  it  is  im- 
material that  return  of  property  was  not 
demanded  by  answer  in  replevin  suit,  sure- 
ties not  being  in  position  to  take  advantage 
of  that  point.  Suit  was  not  tried,  but 
abandoned  and  dismissed,  and  under  these 
circumstances  it  is  immaterial  what  plead- 
ings in  case  were  (to  this  extent  overruling 
Chambers  v.  Waters,  7  Cal.  390). —Mills  v. 
Gleason,  21  Cal.  274,  279.  See  Ginica  v.  At- 
wood,  8  Cal.  446. 

32.  Form  of  undertaking — Must  be  statu- 
tory.— Undertaking  conditioned  "for  the 
prosecution  of  action  for  return  of  said 
property  to  said  defendant,  and  for  pay- 
ment to  said  defendant  of  such  sum  as  may 
for  any  cause  be  recovered  against  said 
plaintiff  'not  exceeding/ "  etc,  is  not  in 
statutory  form,  and  sureties  can  not  be  held 
for  value  of  property. — Mitchum  v.  Sun- 
ton,  49  Cal.  802,  305. 

SS.  Limit  of  liability — Amount  of  lia- 
bility of  sureties  is  limited  to  total  amount 
that  might  have  been  recovered  against 
their  principal  in  action  at  time  bond  was 
given.— Prince  v.  Clark,  127  Mass.   599. 

As  to  penalty  belnn;  limit  of  liability  en 
bond,  see  note  55  L.  R.  A.   381,   390. 

34.  Same— Alternative  Judgment. — Sure- 
ties are  only  bound  for  lawful  judgment 
against  their  principal,  and  such  judgment 
must  be  in  alternative;  that  successful 
party  may  have  delivery  of  the  property,  or, 
if  that  can  not  be  had,  should  recover  value 
as  found  by  Jury  and  stated  in  judgment, 
with  his  damages  and  costs. — Nickerson  v. 
Chatterton,  7  Cal.  668,  571.  See  Ginica  v. 
Atwood,  8  Cal.  446,  448;  Clary  v.  Holland,  24 
Cal.  147,  149,  153. 

As   to  Judgment   In   action   of  claim  and 
delivery,  see,  post,   |  667  and  note. 
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8&  Same— Value  of  p-roperty.— Sureties 
can  not  be  held  to  do  more  than  can  be  re- 
quired of  their  principal,  and  therefore  the 
limit  of  their  liability  is  value  of  property 
as  fixed  by  judgment  in  replevin  suit — 
Nickerson  v.  Chatterton,  7  Cat  668.  673. 


Tit.  Til,  Ch.  H.]       CLAIM  AND  DELIVERY— EXCEPTION  TO  SURETIES.  f  §  513, 514 

86.    Tender  of  property  in  as  rood  condl-  tal  L.  Co  J  v.  Learned,  36  Ore.  544,  78  Am.  Si. 

tion   as   when   received   must   be    made    by  Rep.  798,  59  Pac.  454. 

plaintiff  to  defendant  at   latter's   place   of  37.    Valve   of  property  as  found   In   the 

business   when   Judgment   is  for   defendant  replevin    action    is    binding    on   sureties.— 

after    plaintiff    has    replevied    property    of  Capital  L.  Co.  v.  Learned,  88  Ore.   844,  78 

such   character    that   it   can    be    moved,    in  Am#  st#  Rep#  792,  59  Pac  454. 
order  to  avoid  liability  on  his  bond. — Capl- 

§  513.    EXCEPTION  TO  SURETIES  AND  PROCEEDINGS  THEREON,  OR 

ON  FAILURE  TO  EXCEPT.    The  defendant  may,  within  two  days  after  the 

service  of  a  copy  of  the  affidavit  and  undertaking,  give  notice  to  the  sheriff 

that  he  excepts  to  the  sufficiency  of  the  sureties.    If  he  fails  to  do  so,  he  is 

deemed  to  have  waived  all  objections  to  them.    When  the  defendant  excepts, 

the  sureties  must  justify  on  notice  in  like  manner  as  upon  bail  or  arrest ;  and 

the  sheriff  is  responsible  for  the  sufficiency  of  the  sureties  until  the  objection 

to  them  is  either  waived  or  until  they  justify.    If  the  defendant  except  to  the 

sureties,  he  can  not  reclaim  the  property  as  provided  in  the  next  section. 

History:    Enacted  March  11,  1872,  re-enactment  of  g  103  of  Practice 
Act. 

As  to  action  of  claim  and  delivery,  gen-  As  to  Justification  of  »uretle»,  see,  ante, 

erally,   and    matters   of   law   in    connection       ||  494,  495  and  notes. 

therewith,  see,  ante,  9  509  and  note.  j^  to  qualifications  of  Burettes,  see,  post, 

1 1057  and  note. 

§  514.  DEFENDANT,  WHEN  ENTITLED  TO  REDELIVERY.  At  any  time 
before  the  delivery  of  the  property  to  the  plaintiff,  the  defendant  may,  if  he  do 
not  except  to  the  sureties  of  the  plaintiff,  require  the  return  thereof,  upon  giv- 
ing to  the  sheriff  a  written  undertaking,  executed  by  two  or  more  sufficient 
sureties,  to  the  effect  that  they  are  bound  in  double  the  value  of  the  property, 
as  stated  in  the  affidavit  of  the  plaintiff,  for  the  delivery  thereof  to  the  plain- 
tiff, if  such  delivery  be  adjudged,  and  for  the  payment  to  him  of  such  sum  as 
may,  for  any  cause,  be  recovered  against  the  defendant.  If  a  return  of  the 
property  be  not  so  required  within  five  days  after  the  taking  and  service  of 
notice  to  the  defendant,  it  must  be  delivered  to  the  plaintiff,  except  as  provided 
in  section  five  hundred  and  nineteen. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  104  of  Practice 
Act. 

FORTHCOMING  BOND— REDELIVERY.  As  to  qualifications  of  sureties,  see,  post 

1, 2.  As    to    redelivery   to    defendant— Forth-  *  1067   and   note. 

eoming  bond.  As  to  undertakings,  generally,  see,  post, 

3-.  Common-law  obligation.  I  941  and  note. 

4.  Complaint.  1.     As  to  redelivery-  to  defendant— Forth- 

5.  Damages.  eomlnp;   bond. — In   an   action    in   claim   and 

6.  Same-Subsequent  to  original  judgment.       de"very.  the  right  of  the  defendant  to  re- 
_    a  ^  .   ..       .         ,  quire  the  return  to  him  of  property  taken 

7.  Same-Depreciation  in  value.  from  h|m  by  the  8heriff  lg  conditloned  upon 

8.  Finding  of  value  in  replevin  suit  is  nee-       his  giving  to  the  sheriff  an  undertaking  as 

sssary.  provided  by  above  section,  but  the  plaintiff 

9.  Intervention.  in  the  action,  as  well  as  the  sheriff,   is  a 

10.  Judgment  in  replevin  suit  binding.  person   Interested  in  the  sufficiency  of  the 

11.  Limit  of  liability.  undertaking,    by    reason    of    the    statutory 
-10    t>  _*•         xt      •     1     ur  requirement    of    notice    to    the    plaintiff    of 

12.  Parties-Nominal  obligee.  Justification    of    the    sureties    thereon,    and 

A»  to  replevin,  action*,  liability,  ete.,  where  the  defendant  fails  to  proceed  with 
thereon,  see,  ante,   I  512  and  note.  the  justification  after  giving  the  undertak- 

As  to  return  of  property  to  defendant*  Ing,  such  failure  constitutes  an  abandon- 
see,  post,   I  667  and  note.  ment  of  the  attempt  to  require  the  return 
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of  the  property  to  himself,  and  gives  the 
plaintiff  the  right  to  have  it  delivered  to 
him  by  the  sheriff. — Bailey  v.  Baker,  28 
Cal.  App.  537,  153  Pac.  242. 

2.  Under  such  conditions,  mandamus  Is 
the  proper  remedy  to  compel  the  delivery  of 
the  property  to  the  plaintiff. — Bailey  v. 
Baker,  28  Cal.  App.  537,  153  Pac.  242. 

3.  Common-law  obligation. — Forthcom- 
ing: bond  to  sheriff  instead  of  plaintiff,  but 
providing:  for  delivery  of  the  property  or 
payment  of  its  value  to  plaintiff,  is  valid 
as  common-law  obligation.  —  Smith  v. 
Stubbs,  16   Colo.  App.  130,   63   Pac.   955. 

4.  Complaint  in  action  on  bond  must  con- 
tain averment  that  value  was  found  by 
jury  or  court,  and  allegation  that  neither 
the  property  had  been  delivered  nor  mere 
value  as  alleged  in  original  complaint  had 
been  paid  is  not  sufficient. — Nickerson  v. 
Chatterton,  7  Cal.   568,  572. 

5.  Damages. — Arising  from  original  tak- 
ing and  detention  must  be  found  In  replevin 
suit  or  they  can  not  be  recovered  from 
sureties. — Ginica  v.  Atwood,  8  Cal.  446,  448. 

6.  Same— Subsequent  to  original  judg- 
ment.— If  judgment  be  taken  in  alterna- 
tive, and  defendant  fails  to  discharge  judg- 
ment, sureties  can  only  be  required  to  pay 
value  of  property,  and  amount  of  damages 
and  costs  awarded;  plaintiff  in  suit  against 
sureties  can  not  recover  damages  for  de- 
tention of  his  property,  his  damages  being 
leg- tal  Interest  upon  amount  of  judgment. 
Judgment  in  original  case  fixed  value  of 
property  and  amount  of  damages  and  costs, 
and  these  constitute  limit  and  extent  of 
liability  of  sureties. — Nickerson  v.  Chatter- 
ton,  7  Cal.  568,  671. 


7.  Same — Depreciation    tn    vain*    of    the 

property  can  not  be  recovered  as  damages 
in  action  on  replevin  bond  where  upon 
judgment  for  delivery  without  danr.ages  de- 
fendant immediately  redelivered  t!ie  prop- 
erty.— Lewis  ▼.  McNary.  88  Ore.  116  62  Pac. 
897. 

8.  Finding  of  value  In  replevin  suit  Is 
necessary  to  enable  plaintiff  to  recover 
against  sureties  on  'forthcoming  bond  — 
Nickerson  v.  California  S.  Co.,  10  Cal.  520. 
522. 

9.  Intervention  may  be  made  by  sureties 
on  redelivery  bond  to  defendant  in  action 
where  defendant  is  Insolvent  or  not  de- 
fending in  good  faith. — Coburn  v.  Smart, 
53  Cal.  742,  744. 

10.  Judgment  in  replevin  suit  blndlag.— 

Sureties  on  redelivery  bond  are  bound  by 
judgment  in  replevin  suit. — O'Loughlin  t. 
Carr,  9  Kan.  App.  818,  60  Pac.  478. 

As  to  Judgment  in  action  of  claim  aso" 
delivery,  see,  post,  9  667  and  note. 

11.  Limit  of  liability. — Where  plaintiff 
can  be  compensated  in  damages  he  must 
take  his  judgment  in  alternative,  and  if  he 
can  find  property  he  can  take  it.  If  not,  he 
must  take  value,  and  he  can  only  ask  sure- 
ties to  make  good  judgment.  They  can 
not  be  held  to  do  more  than  their  principal 
was  required  to  do. — Nickerson  v.  Chatter- 
ton,  7  Cal.  568,  572. 

12.  Parties— Nominal  obligee. — Suit  on 
forthcoming  bond  given  to  sheriff  as  nomi- 
nal obligee,  and  by  him  assigned  to  plain- 
tiff, is  properly  brought  in  name  of  plain- 
tiff.—Smith  v.  Stubbs,  16  Colo.  App.  130,  63 
Pac.  955. 


§  515.    JUSTIFICATION  OF  DEFENDANT'S  SURETIES.  The  defendant's 

sureties,  upon  notice  to  the  plaintiff  of  not  less  than  two  or  more  than  five 

days,  must  justify  before  a  judge  or  county  clerk,  in  the  same  manner  as  upon 

bail  on  arrest ;  and  upon  such  justification  the  sheriff  must  deliver  the  property 

to  the  defendant.    The  sheriff  is  responsible  for  the  defendant's  sureties  until 

they  justify,  or  until  the  justification  is  completed  or  waived,  and  may  retain 

the  property  until  that  time.    If  they,  or  others  in  their  place,  fail  to  justify  at 

the  time  and  place  appointed,  he  must  deliver  the  property  to  the  plaintiff. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  105  of  Practice 
Act. 


JUSTIFICATION  OF  DEFENDANT'S 

SURETIES. 
1,2.  As  to  justification  of  defendant's  sure- 
ties— In  general. 

3.  Same — Sheriff  must  require. 

As  to  requirements  In  justification  of 
sureties,  see,  ante,  8  495  and  note. 

As  to  qualifications  of  sureties,  see,  post, 
|  1057  and  note. 

1.  As  to  Justification  of  defendant's  sure- 
ties—In general. — The  obligation  of  the  de- 
fendant to  cause  his  sureties  to  justify  is 


a  positive  and  unconditional  duty  which 
must  be  performed  after  giving"  notice  to 
the  plaintiff.  This  requirement  of  notice 
to  the  plaintiff  is  a  recognition  that  tht 
plaintiff  as  well  as  the  sheriff  is  a  person 
interested  in  the  sufficiency  of  the  under- 
taking:.— Bailey  v.  Baker,  28  Cal.  App.  M7, 
153  Pac.  242. 

2.  Failure  of  the  defendant  to  proceed 
with  the  justification  of  his  sureties  is  an 
abandonment  of  his  attempt  to  require  the 
return  of  the  property  to  himself.  Such 
abandonment     gives     to     the    plaintiff    the 
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Tit.  VII,  Ch.  II.]        CONCEALED  PROPERTY— CLAIM   OF  THIRD  PEIISON.  §f  51C-51S 

right  to  have  the  property  delivered  to  him  levied  upon  under  attachment,  he  Is  guilty 

by  the  sheriff  just  as  if  no  undertaking  had  of  negligence  if  he  omits  to  investigate  the 

been  given. — Bailey  v.  Baker,  28  Cal.  App.  sureties  on   the  plaintiff's  bond,   or  compel 

537,  153  Pac.  242.  them  to  Justify.— Noble  v.  Desmond.  72  Cal. 

3,     Sane — Sheriff    mast    require. — In    ac-  .  330,  232,  14  Pac,  16. 
tlon    against    sheriff    to    recover    property 

§516.  QUALIFICATION  OF  SURETIES.  The  qualification  of  sureties 
must  be  such  as  are  prescribed  by  this  code,  in  respect  to  bail  upon  an  order  of 

arrest.  * 

History:  Enacted  March  11,  1872,  re-enactment  of  $  106  of  Practice 
Act. 

As  to  action  of  claim  and  dellTery,  *c»-  As  to  Jnstlftcatfon  of  sureties,  see,  ante, 

erally,   and   matter*   of   law   In    connection       99  494,   495    and   notes. 

therewith,  see,  ante,  9  509  and  note.  ^  to  9UtMAe*tlomm  of  ^rettem,  see,  post, 

1 1057  and  note. 

§  517.    PROPERTY,  HOW  TAKEN,  WHEN  CONCEALED  IN  BUILDING 

OR  INCLOSURE.    If  the  property,  or  any  part  thereof,  be  concealed  in  a 

building  or  inclosure,  the  sheriff  must  publicly  demand  its  delivery.    If  it  be 

toot  delivered,  he  must  cause  the  building  or  inclosure  to  be  broken  open,  and 

take  the  property  into  his  possession ;  and,  if  necessary,  he  may  call  to  his  aid 

the  power  of  his  county. 

History:  Enacted  March  11,  1872,  re-enactment  of  1 107  of  Practice 
Act 

As  to  action  of  claim  and  dellTery,  gen-  As  to  dntles  of  snerifts*  see  Kerr's  Cyc 

erally,   and   matter*   of   law   la   connection       Pol.  Code,  2d  64.  II  4175  et  seq.  and  notes. 
therewith,  see,  ante,  I  509  and  note. 

§  518.    PROPERTY,  HOW  KEPT.    When  the  sheriff  has  taken  property,  as 

in  this  chapter  provided,  he  must  keep  it  in  a  secure  place,  and  deliver  it  to  the 

party  entitled  thereto,  upon  receiving  his  fees  for  taking  and  his  necessary 

expenses  for  keeping  the  same. 

History:  Enacted  March  11,  1872,  re-enactment  of  $  108  of  Practice 
Act. 

Am  to  action  of  claim  and  delivery,  ajeaerally,  and  matters  of  law  In  connection  there- 
with, see,  ante,  |  609  and  note. 

§  519.  CLAIM  OF  PROPERTY  BY  THIRD  PERSON.  If  the  property  taken 
be  claimed  by  any  other  person  than  the  defendant  or  his 'agent,  and  such  per- 
son make  affidavit  of  his  title  thereto,  or  right  to  the  possession  thereof,  stating 
the  grounds  of  such  title  or  right,  and  serve  the  same  upon  the  sheriff,  the 
sheriff  is  not  bound  to  keep  the  property  or  deliver  it  to  the  plaintiff,  unless  the 
plaintiff,  on  demand  of  him  or  his  agent,  indemnify  the  sheriff  against  such 
claim,  by  an  undertaking  by  two  sufficient  sureties ;  and  no  claim  to  such  prop- 
erty by  any  other  person  than  the  defendant  or  his  agent  is  valid  against  the 
sheriff  unless  so  made. 

History:  Enacted  March  11,  1872,  founded  upon  $  109  of  Practice 
Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  136,  act  held  unconstitutional,  see  history,  $  5  ante. 

1.    Payment  of  Judgment  against  sheriff  Claim  of  third  party  to  attacked  property. 

must  be  made  before  he  can  maintain  ac-       — See,  post,  |(  549,  689  and  notes, 
tlon  on  undertaking  given  under  this  sec- 
tion.—Lott  T.  Mitchell,  12  Cal.  28,  26. 
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§  520.    NOTICE  AND  AFFIDAVIT,  WHEN  AND  WHEBE  TO  BE  FILED. 

The  sheriff  must  file  the  notice,  undertaking,  and  affidavit,  with  his  proceedings 

thereon,  with  the  clerk  of  the  court  in  which  the  action  is  pending,  within 

twenty  days  after  taking  the  property  mentioned  therein. 

History;    Enacted  March  11,  1872,  re-enactment  of  $  110  of  Practice 
Act  as  amended  in  1854. 


1.     Return    of   sheriff   la   proper   evidence 

of  possession  of  plaintiff,  and  being:  of 
record  court  m/iy  avail  itself  of  it  in  de- 
termining: facts,  or  in  determining:  right  of 


defendant  as  matter  of  law  to  judgment  for 
its  return. — Hollenbach  v.  Schnable,  101  Cat 
312,  316,  40  Am.  St.  Rep.  57,  35  Pac  872. 
— See  Waldman  v.  Broder,  10  CaL  378,  879. 


§  521.    PROTECTION  OF  PLAINTIFF  IN  POSSESSION  OF  PROPERTY 

After  the  property  has  been  delivered  to  the  plaintiff  as  in  this  chapter  pro- 
vided, the  court  shall,  by  appropriate  order,  protect  the  plaintiff  in  the  posses- 
sion of  said  property  until  the  final  determination  of  the  action. 

History:  Enactment  of  March  11,  1872,  governed  action  on  under- 
taking; repeal  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  306. 
Present  section  enacted  June  10,  1913,  Stats,  and  Amdts.  1913,  p.  556. 
In  effect  August  10,  1913. 


CHAPTER  m. 

INJUNCTION. 


f  525.  Injunction,  what  it  is  and  who  may 
grant  it. 

f  526.  When  it  may  be  granted.  [When  re- 
fused.] 

§  526a.  Action  against  officer.  Restraining 
illegal  expenditure. 

§  526b.  Payment  of  costs  in  action  to  re- 
strain issuance  of  bonds  of  city,  etc. 

§  527.  At  what  time  it  may  be  granted,  and 
what  is  required  to  obtain  it.  [No- 
tice.] 


|528. 
§529. 
§530. 

1531. 


§532. 

§533. 
§534. 


Injunction  after  answer. 

Security  upon  injunction. 

Injunction  against  use  of  water,  de- 
nied on  giving  bond. 

Injunction  to  suspend  business  of  a 
corporation,  how  and  by  whom 
granted. 

Motion  to  vacate  or  modify  injunc- 
tion. 

When  to  be  vacated  or  modified. 

Actions  concerning  water-rights. 


§  525.    INJUNCTION,  WHAT  IT  IS  AND  WHO  KAY  GRANT  IT.    An 

injunction  is  a  writ  or  order  requiring  a  person  to  refrain  from  a  particular 
act.  It  may  be  granted  by  the  court  in  which  the  acjtion  is  brought,  or  by  a 
judge  thereof;  and  when  granted  by  a  judge,  it  may  be  enforced  as  an  order 
of  the  court. 

History:  Enacted  March  11,  1872,  re-enactment  of  $  111  of  Practice 
Act;  amendment  approved  March  9,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  3;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  136,  act  held  unconstitutional,  see  history,  $5  ante;  amend- 
ment approved  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  340,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  441. 


INJUNCTION— IN  GENERAL. 
1,2.  As  to  construction  of  code  provisions. 

3.  Against  municipal  ordinance. 
4,5.  Against  trespass — Complaint. 

6.  Definition  —  What   constitutes   injunc- 

tion. 

7.  Distinction  between  law  and  equity. 

8.  Duty  of  court  to  protect  party! 

9.  Ex    parte    order    made    by    judge    at 

chambers. 


10, 11.  Form  of  writ — No  particular  form  re- 
quired. 

12.  Same — Though  restrictive  in  form. 

13.  Issuance  and  service  of  injunction. 

14.  Mandatory   ingredient — Omitted   from 

section. 

15.  Mandatory    preliminary    injunction  — 

Seldom  justified. 

16.  Modification  or  revivor — Pendency  of 

appeal. 
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17.  Process  of  injunction — To  be  applied 

with  caution. 

18.  Restraining   power  of   equity — Extent 

of. 

19.  Staying    injunction — Power    of    court. 

20.  Writ  of  injunction — Belongs  to  court 

of  chancery  exclusively. 

21.  Same — Not  wholly  writ  of  right. 
See,  also,  note  to  next  section. 

1.  A*  to  construction  of  code  provision*. 

* — The  above  section  and  sections  533,  post, 
relative  to  the  power  of  the  superior  court 
in  the  matter  of  temporary  injunction,  are 
not  unconstitutional  as  encroaching  upon 
the  original  jurisdiction  of  the  court  in 
equity  cases  granted  by  the  constitution  of 
1879. — United  Railroads  v.  Superior  Court, 
176  Cal.  755,  151  Pac.  129. 

2.  The  legislature  by  above  and  sections 
to  and  including  533,  post,  in  a  title  headed 
"Provisional  Remedies  in  Civil  Actions," 
has  defined  with  precision,  so  far  as  it 
may  do  so,  the  extent  of  the  power  of  trial 
courts  in  the  matter  of  provisional  injunc- 
tions; in  view  of  the  nature  of  a  provi- 
sional injunction,  an  injunction  designed 
simply  to  prevent  certain  acts  causing  in- 
jury during  the  pendency  of  the  litigation, 
and  the  language  of  such  code  sections,  it 
is  apparent  that  the  legislature  intended 
to  devise  a  scheme  by  which  the  status 
pending  the  decision  on  the  merits  might 
be  definitely  and  finally  determined  once 
for  all. — United  Railroads  v.  Superior  Court, 
170  Cal.  755,  151   Pac.   129. 

3.  Agalnat      municipal      ordinance.  —  An 

action  will  lie  to  enjoin  the  enforcement 
of  a  municipal  ordinance  in  cases  where 
such  enforcement  will  cause  substantial 
and  irreparable  injury  to  private  property 
or  private  property  rights,  and  in  which 
there  is  no  adequate  remedy  in  the  ordi- 
nary course  of  law. — Abbey  Land  &  Imp. 
Co.  v.  San  Mateo  County,  167  Cal.  434,  52 
L.  R.  A.   (N.  S.)   408.  139  Pac.  1068. 

4.  Against      trcepass     Complaint. — If      it 

appear  from  a  complaint  for  an  Injunction 
that  the  defendant  is,  without  right,  using 
a  portion  of  the  plaintiffs  land  for  the  pur- 
pose of  conducting  water  over  It  by  means 
of  a  ditch,  and  threatens  to  continue  to  do 
so,  a  total  destruction  of  the  plaintiffs 
right  to  use  that  portion  of  this  land  is 
thereby  threatened,  and  Injunction  is  the 
only  remedy.  The  complaint  is  not  subject 
to  general  demurrer  because  it  sets  out 
no  facta  showing  Irreparable  damage  and 
no  statement  to  the  effect  that  the  acta  of 
defendant,  unless  restrained,  will  ripen  into 
a  right  or  eaaement  by  lapse  of  time.— 
Burrls  v.  Rodrlgues,  22  Cal.  App.  645,  135 
Pac.  1105. 

5.  If  error  was,  In  this  case,  committed 
by  overruling  the  demurrer,  It  was  without 
prejudice,  for  the  reason  that  the  judg- 
ment   Is    within    the    Issues    made    by    the 


cross-complaint  and  the  answer  thereto. — 
Burrls  v.  Rodrlgues,  22  Cal.  App.  645,  135 
Pac.  1105. 

•.  Definition— What  constitutes  injunc- 
tion.— A  restraining  order,  though  tempor- 
ary in  its  effect,  is  an  injunction. — Laam  v. 
McLaren,  28  Cal.  App.  632,  158  Pac.  985. 

7.  Distinction  between  law  and  equity  is 

as  naked  and  broad  as  ever.  Legislative 
provisions  that  "there  should  be  but  one 
form  of  civil  action"  extends  only  to  form 
of  action,  and  plaintiff  need  only  state 
cause  of  action  in  ordinary  and  concise 
language  without  regard  to  ancient  forms; 
still  distinction  between  different  actions 
has  not  been  abolished,  but  still  remains 
the  same. — De  Witt  v.  Hays,  2  Cal.  463,  468, 
469,  56  Am.  Dec.  352. 

8.  Duty  of  court  la   to  protect  party   In 

enjoyment  of  his  private  property,  not  to 
license  trespass  upon  such  property,  or  to 
compel  owner  to  exchange  same  for  other 
property  to  answer  private  purposes  or  in- 
terests.— Gregory  v.  Nelson,  41  Cal.  278,  290. 

P.  Ex  parte  order  made  by  Judge  at 
chamber*  granting  injunction  Is  order 
granting  injunction  same  as  if  made  upon 
notice,  and  may  be  enforced  in  same  way. — 
Sullivan  v.  Triunfo  O.  &  S.  M.  Co.,  33  Cal. 
885,  389,  390. 

Aa  to  motion  to  dift«orve  Injunction  arrant- 
cd  without  notice,  see,  post,  8  532  and  note 
par.  — . 

Aa  to  power  of  superior  judge*  to  arrant 
writ,  at  chambers,  see,  ante,  9  166  and  note. 

10.  Form  of  writ— No  particular  form  ta 
requisite  to  writ  of  injunction,  substantial 
thing  is  authentic  notification  to  defend- 
ants of  mandate  of  judge  which  they  must 
at  their  peril  obey. — Summers  v.  Farish,  10 
Cal.  347,  353. 

11.  An  injunction  restraining  and  en- 
joining a  former  employee  of  a  laundry 
company,  his  agents  and  employees,  from 
In  any  manner  soliciting,  "but  not  receiv- 
ing," laundry  work  from  any  of  the  per- 
sons who  were  customers  of  the  plaintiff 
prior  to  the  date  when  the  defendant  left 
the  plaintiff's  employ  without  notice  or 
warning,  along  the  route  attended  to  by 
the  defendant,  while  defendant  was  em- 
ployed by  plaintiff,  and  from  In  any  manner 
attempting  to  Induce  any  of  said  customers 
of  said  plaintiff,  either  directly  or  indirectly, 
to  withdraw  any  of  their  business,  custom 
or  patronage  from  the  plaintiff,  has  the 
effect,  notwithstanding  the  use  of  the 
phrase  "but  not  receiving,"  of  enjoining  the 
defendant  from  in  any  manner  attempting 
by  any  means,  direct  or  indirect,  to  induce 
any  of  the  patrons  of  the  plaintiff  along  the 
designated  route  to  withdraw  any  of  their 
business,  custom  or  patronage  from  the 
plaintiff. — New  Method  Laundry  Co.  v.  Mac- 
Cann,  174  Cal.  26,  161  Pac.  990. 

la.    Same— Though  restrictive  In  form.  If 

Injunction  have  effect  to  compel  perform- 
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ance  of  substantive  act,  it  is  mandatory 
and  necessarily  contemplates  change  in  rel- 
ative positions  or  rights  of  parties  from 
those  existing*  at  time  injunction  is  granted 
or  decree  entered. — Stewart  v.  Superior 
Court.  100  Cal.  543,  547,  36  Pac.  156,  563. 

13.  Iaaaaace    aad    service    of    injunction 

restraining-  party  from  moving  certain  fix- 
tures from  land  which  he  has  right  to  . 
move,  even  though  such  Injunction  was 
afterwards  dissolved,  Is  not  in  itself  con- 
version of  such  property. — Lacey  v.  Beau- 
dry,  53   Cal.  693,  694. 

14.  Mandatory  ingredient— Omitted  from 
section. — The  mandatory  ingredient  found 
in  nearly  all  definitions  by  text-writers  of 
injunctions  is  entirely  omitted  by  above 
section  defining  injunctions. — Gardner  v. 
Stroever,  81  Cal.  148,  150,  6  L.  R.  A.  90,  22 
Pac.  483. 

15.  Mandatory  preliminary  Injunction— 
Seldom  justified. — A  mandatory  preliminary 
injunction  is  never  justified  unless  there  is 
very  strong  and  urgent  case  which  requires 
it.  Clear  case  of  prospective  injury  from 
which  plaintiff  will  have  no  adequate  rem- 
edy at  law  Is  Indispensable. — Gardner  v. 
Stroever,  81  Cal.  148,  150,  6  L.  R.  A.  90,  22 
Pac.  483;  Gardner  v.  Stroever,  89  Cal.  26, 
30,  26  Pac.  618;  Hagen  v.  Beth,  118  Cal.  330, 
331,  50  Pac.  425. 

As  to  mandatory  Injunctions  sj-ranted  ex 
parte,  see,  post,  §  526,  note  par.  — . 

16.  Modification  or  revivor— Pendency  of 
appeal. — In  a  suit  to  restrain  the  construc- 
tion of  a  street  through*  a  park,  because  the 
resulting  damages  to  the  plaintiff's  abut- 
ting property  have  not  been  ascertained  or 
adjudicated,  the  court  has  power,  after  sus- 
taining a  demurrer  to  the  complaint  with- 
out leave  to  amend,  and  dissolving  the  re- 
straining order,  and  directing  a  judgment 
of  dismissal  to  be  entered,  but  before  the 
formal  entry  of  the  judgment,  to  revive  the 
injunctional  order  to  preserve  the  status 
quo  pending  the  plaintiff's  Intended  appeal; 
but  after  the  appeal  is  perfected,  the  court- 
is  without  jurisdiction  to  make  orders  modi- 
fying the  Injunction,  and  may  be  prevented 
from  so  doing  by  a  writ  of  prohibition. — 
Mulvey  v.  Superior  Court,  22  Cal.  App.  514, 
135  Pac.  53. 

§  526.  WHEN  IT  MAT  BE  GRANTED.  An  injunction  may  be  granted  in 
the  following  cases : 

1.  When  it  appears  by  the  complaint  that  the  plaintiff  is  entitled  to  the  relief 
demanded,  and  such  relief,  or  any  part  thereof,  consists  in  restraining  the  com- 
mission or  continuance  of  the  act  complained  of,  either  for  a  limited  period  or 
perpetually ; 

2.  When  it  appears  by  the  complaint  or  affidavits  that  the  commission  or  con- 
tinuance of  some  act  during  the  litigation  would  produce  waste,  or  great  or 
irreparable  injury,  to  a  party  to  the  action ; 

3.  When  it  appears,  during  the  litigation,  that  a  party  to  the  action  is  doing, 
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17.  Process  of  Injunction— To  be  availed 
with  caution. — The  process  of  injunction 
ought  not  to  be  applied,  except  with  utmost 
caution.  It  Is  strong  arm  of  court;  and  to 
render  its  operation  benign  and  useful,  it 
must  be  exercised  with  great  discretion, 
and  when  necessity  requires  It — Attorney- 
General  v.  Utica  Ins.  Co.,  2  Johns,  Ch. 
(N.  Y.)   371. 

18.  Restraints*  power  of  equity— Exteat 
of. — The  restraining  power  of  equity  ex- 
tends through  whole  range  of  rights  and 
duties  which  are  recognized  by  law.  This 
jurisdiction  is,  however,  modified  and  re- 
stricted by  considerations  of  expediency 
and  convenience. — New  York  v.  Mapes,  6 
Johns.  Ch.  (N.  Y.)  46:  Ogden  v.  Kip.  6  Johns. 
Ch.  (N.  Y.)  160;  New  York  P.  &  D,  Estab.  ▼. 
Fitch,  1  Paige    Ch.  (N.  Y.)  96,  98. 

19.  Staying-   Injunction— Power   of  court. 

— In  view  of  the  constitutional  and  statu- 
tory provisions  of  our  law,  a  superior  court 
which,  by  order  duly  and  regularly  made 
upon  notice  and  hearing,  has  granted  a 
temporary  or  provisional  Injunction  abso- 
lutely restraining  a  defendant  from  the 
commission  of  certain  acts  during  the  pen- 
dency of  the  action,  without  reserving  any 
right  of  revocation  or  modification,  has  no 
power  to  subsequently  make  an  order  stay- 
ing the  operation  of  the  injunction  until 
the  final  determination  of  the  cause,  or 
until  a  contemplated  appeal  from  the  order 
has  been  heard  and  determined. — United 
Railroads  v.  Superior  Court,  170  Cal.  755. 
151  Pac.  129. 

2ft.  Writ  of  injunction —Belom&-o  to  eoart 
of  chancery  exclusively!  and  although  in 
this  state  there  is  no  separate  forum  for 
adjudication  of  chancery  cases,  yet  In  our 
courts  having  chancery  jurisdiction  rules 
and  principles  of  equity  practice  remain  un- 
altered. Writ  of  injunction  can  only  be 
issued  where  bill  of  complaint  makes  out 
cases  of  equity  jurisdiction. — Mlnturn  v. 
Hays,  2  Cal.  590.  593,  56  Am.  Dec.  366. 

21.  Same— Not  wholly  writ  of  right,  even 
to  enforce  strictly  legal  right,  and  will  not 
be  issued  where  equity  and  good  conscience 
do  not  require  It. — Atchison  T.  A  S.  F.  R. 
Co.  v.  Meyer,  62  Kan.  696,  64  Pac.  597. 
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or  threatens,  or  is  about  to  do,  or  is  procuring  or  suffering  to  be  done,  some 
act  in  violation  of  the  rights  of  another  party  to  the  action  respecting  the  sub- 
ject of  the  action,  and  tending  to  render  the  judgment  ineffectual ; 

4.  When  pecuniary  compensation  would  not  afford  adequate  relief ; 

5.  Where  it  would  be  extremely  difficult  to  ascertain  the  amount  of  com- 
pensation which  would  afford  adequate  relief; 

6.  Where  the  restraint  is  necessary  to  prevent  a  multiplicity  of  judicial  pro- 
ceedings ; 

7.  Where  the  obligation  arises  from  a  trust. 

[When  may  not  be  granted.]    An  injunction  can  not  be  granted : 
[8]     1.  To  stay  a  judicial  proceeding  pending  at  the  commencement  of  the 
action  in  which  the  injunction  is  demanded,  unless  such  restraint  is  necessary 
to  prevent  a  multiplicity  of  such  proceedings ; 

[9]     2.  To  stay  proceedings  in  a  court  of  the  United  States; 

[10]  3.  To  stay  proceedings  in  another  state  upon  a  judgment  of  a  court 
of  that  state ; 

[11]  4.  To  prevent  the  execution  of  a  public  statute  by  officers  of  the  law 
for  the  public  benefit ; 

[12]  5.  To  prevent  the  breach  of  a  contract  other  than  a  contract  in  writing 
for  the  rendition  or  furnishing  of  personal  service  from  one  to  another  where 
the  minimum  compensation  for  such  service  is  at  the  rate  of  not  less  than  six 
thousand  dollars  per  annum,  and  where  the  promised  service  is  of  a  special, 
unique,  unusual,  extraordinary  or  intellectual  character  which  gives  it  peculiar 
value  the  loss  of  which  can  not  be  reasonably  or  adequately  compensated  in 
damages  in  an  action  at  law,  the  performance  of  which  would  not  be  speci- 
fically enforced ; 

[13]  6.  To  prevent  the  exercise  of  a  public  or  private  office,  in  a  lawful 
manner,  by  the  person  in  possession ; 

[14]     7.  To  prevent  a  legislative  act  by  a  municipal  corporation. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §  112 
of  Practice  Act,  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  136,  act  held  unconstitutional,  see  history, 
$  5  ante;  amendment  approved  March  16,  1907,  Stats,  and  Amdts.  1907, 
p.  341,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  441;  May  6,  1919,  Stats,  and 
Amdts.  1919,  p.  325.     In  effect  July  22,  1919. 

As  to  when  Injunction  allowed,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
S  3422  and  note. 

As  to  when  injunction  not  allowed,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
g  3423  and  note,  which  section  is  incorporated  in  above  section  by 
amendment  of  1919. 

The  amendment  of  1919  carried  section  3423  of  Civil  Code  into  above 
section  with  the  subdivisions  as  to  causes  for  or  times  when  injunc- 
tions will  be  refused,  numbered  1,  2,  etc.  The  first  half  of  the  section, 
the  grounds  on  which  and  times  when  injunctions  will  be  granted,  are 
numbered  similarly.  For  convenience  of  reference  in  annotation,  the 
editor  has  numbered  the  subdivisions  in  the  last  half  of  section  [8]1, 
[9]2,  [10]3,  [11]4,  [12]5,  [13]6,  and  [14]7. 

INJUNCTION— WHEN  GRANTED—  IV.  Cloud  on  Title,  167-182. 

WHEN  BEFUSED.  V.  Courts  of  Co-ordinate  and  Concub- 

L  In  General,  1-144.  wnt  Jurisdiction,  183-196. 

n.  Appeals— A.    In  General,  145-159.  VI-  Insolvency  of  Defendant,  197-206. 

in.  Same  —  B.     Mandatory  and  Pro-  vn-  Judgments,  207-241. 

hibitory  Injunctions  —  Distinc-  VIII.  Misjoinder   of   Defendants,    242- 

tion,  160-166.  250. 
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IX.  Multiplicity  or  Actions,  251-256. 

X.  Remedy  at  Law,  257-271. 

XI.  Statement  of  Injury — A.  In  Gen- 
eral, 272-277. 

XII.  Same  —  B.      Irreparable    Injury, 
278-290. 

XIII.  Taxpayer — Action  por  Injunction 

by,  291-308. 

XIV.  Tax-Sales— Enjoining,  309-317. 
XV.  Trespass,  318-335. 

XVI.  Trial  by  Jury,  336-347. 
XVLL  Waste,  348-366. 
XVin.  Waters,  367-386. 

I.  In  General. 

1.  As   to    construction    of   section — In 
general. 

2,3.  Same — Irreparable   injury — Subdivi- 
sion 2. 

4.  Same— Multiplicity  of  suits— Subdi- 

vision 6. 

5.  Same— Execution   of  public  statute 

— Subdivision  [U], 

6.  Absence  of  necessary  and  indispens- 

able party. 

7.  Acquiescence    which   will    bar    com- 

plainant. 

8,9.  Act  already  performed — No  ground 
for  preventive  injunction. 

10.  Action  to  quiet  title — General  power 

of  relief. 

11.  Same— Same — And  mandamus. 

12.  Acts  of  parties — Are  restrained  by 

injunction. 

13.  Affirmative    and    implied    negative 

covenants  —  Contract  not  specifi- 
cally enforceable — No  injunction 
to  prevent  breach. 

14.  Agent  who  uses  information  he  has 

obtained  in  course  of  agency. 

15.  Amendment   to  complaint — Without 

prejudice  to  preliminary  injunc- 
tion. 

16.  Assessment   of   irrigation   district- 

Enforcement  thereof  will  be  pre- 
vented, when. 

17.  Basis  for  injunction — Lacking  when. 

18.  Benefit  to  plaintiff  by  reason  of  acts 

complained  of — Is  no  defense  to 
action  for  injunction. 

19.  Boycott  —  Inferences,      generalities, 

presumptions  and  conclusions. 

20.  Same — Men   can   not   lawfully  con- 

gregate about  entrance. 

21.  Circumstances  and   consequences  of 

injunction. 

22.  Claim  for  damages  done  to  posses- 

sion. 

23.  Condition  in  deed — Which  can   not 

be  specifically  enforced — Injunc- 
tion will  not  lie. 


24. 


25. 

26. 

27. 

28. 
29. 
30. 
31. 

32. 

33. 

34. 

35. 

36. 

87. 

88. 

89. 

40. 

41. 
42. 

43. 

44. 


45. 
46. 
47. 
48. 
49. 
50. 
51. 
52. 


Conducting  business  in  lawful  man- 
ner— Not  restrained  by  perpetual 
injunction. 

Conspiracy  to  injure  another's  basi- 
ness  or  property* 

Contest  of  election  —  Determining 
right  to  public  office. 

Contract  in  restraint  of  trade—Be- 
ing valid. 

Courts  of  equity — Decline  to  lay 
down  rule. 

Creditor  —  Holding  a  certificate  of 
stock  as  collateral  security. 

Criminal  act — Which  in  no  way  vio- 
lates property  or  civil  right 

Default  judgment  in  justices'  court 
— Insufficient  showing — Injunctive 
relief. 

Disputed  questions  of  law — Right  for 
which  protection  is  sought  being 
dependent  upon. 

Divorce— -Court  has  jurisdiction  to 
issue  injunction  in. 

Duty,  performance  of — Evidence  as 
to  intention  of  supervisors. 

Same — Public  officer  having  control 
of  trust  fund. 

Same — Public  officer  to  be  enjoined, 
when. 

Same — Street  superintendent  cannot 
be  enjoined,  when. 

Ejectment— Bill  for  injunction  to 
restrain. 

Same — Same — Prohibiting  entering 
upon  the  property. 

Enforcement  of  illegal  tax — Will  not 
be  enjoined,  when. 

Equitable  defense— Action  at  law. 

Execution  of  order— Of  board  of 
supervisors. 

Execution  of  statute— By  public  of- 
ficer— Not  enjoined. 

Expenditure  "without  authority  of 
Jaw"— Under  section  4005b,  Polit- 
ical Code— Power  of  district  attor- 
ney. 

Extraterritorial  effect  —  Decree  of 
court  of  chancery  has  no. 

Pacts  must  be  stated— Showing  some 
not  right  or  wrong  to  exist 

Fears  and  apprehension — Court  can 
not  grant  injunction  to  allay. 

Findings  of  court— Necessary,  unless 
waived. 

Same— Being  all  in  favor  of  defend- 
ant. 

Same  —  Sufficient  to  sustain  judg- 
ment 

Final  injunction— Matter  of  strict 
right  in  many  eases. 

Same— Bight  to  injunction  against 
nuisance. 
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53.  Final  judgment — Bight  to  is  abso- 

lute when. 

54.  Grounds    of — Obstructing    right    of 

way. 

55.  Same — Title  in  plaintiff's  lessor,  im- 

material issue. 

56.  Hearing   and   determining  action — 

Failure  of  complaint  to  state  suffi- 
cient facts — No  injunction  will  is- 
sue to  prevent. 

57.  Houses  of  prostitution — As  evil  re- 

sorts. 

58.  Same — Establishing  lawful  business 

within  general  inelosure  devoted 
to. 

59.  Same — May  be  restrained  by  owner 

of  vacant  lot  adjacent. 

60-  62.  In  federal  court — In  general. 

63.  Inattention  of  parties  in  courts  of 

law — Can  scarcely  be  subject  to 
interference. 

64.  Interference  with  plaintiff's  rights. 

65.  Judgment — Obtained   after   declara- 

tion of  homestead. 

66.  Same  —  Reversed    and    cause    re- 

manded, when. 

67,68.  Jurisdiction — In  general. 

69.  Laying  out  road  at  future  time- 

Effect  of  present  injunction. 

70.  Legislature — Has    actual    power    to 

pass  any  act. 

71.  Libelous  literature — Liberty  of  press 

would  be  infringed  upon,  when. 

72.  Same  —  Publication     of     literature 

upon  mere  ground  that  it  is  of 
libelous  character. 

73.  Life  tenant — May  be  restrained  by 

injunction. 

74.  Lottery — Want   of  equity. 

75.  Mandatory    injunction — Granted   ex 

parte — Effect  of. 

"76.  Mandatory    order — In    contempt   of 
proceedings. 

77.  Mandatory   words  —  Not   appearing 

in  original  injunction. 

78.  Master  and  servant — Injunction   to 

restrain  men  from  quitting  work. 

79.  Municipal  corporation — Legislative 

act  —  Injunction  not  lie  to  re- 
strain, when. 

80.  Same — Same — Termination  of  wharf 

franchise — Failure  to  appoint  ar- 
bitrators— Injunction  not  lie. 

81,82.  Municipal  ordinance — Void  levy  of 
assessment  on  federal  franchise. 

83.  Obstructions    to   highways  —  Injury 

complained  of  must  be  special  in 
character. 

84.  Same — Private   action    for   obstruc- 

tion of  public  highways. 

85.  Officer  of  corporation — Not  permit- 

ted to  resign,  when. 

86.  Partially  completed  act — Injunction 

lies  to  restrain  completion. 


87,88.  Partition    fence — Being    erected   on 
boundary  line. 

89,90.  Same — Erected   wholly   on   land   of 
defendant. 

91.  Pending   settlement    of    partnership 

accounts  —  Injunction     granted, 
when. 

92.  Persons  to   whom   bonds  are  to  be 

issued — Must  be  made  parties. 

93.  Possession — Is  prima  facie  evidence 

of  title. 

94,  95.  Same — Of  premises  in  controversy — 
Being  in  defendant. 

96.  Prayer  of  complaint — Not  expressly 

asking  for  issuance  of  injunction. 

97.  Preliminary  injunction — In  general. 

98.  Same — Not  final  adjudication  of  ul- 

timate rights — Discretion  of  court. 

99, 100.  Same — Refusal — Absence  of  injury. 

101.  Same — Sufficiency  of  complaint. 

102.  Preventive  relief — Monetary  loss  or 

damage  not  necessary  —  Ripening 
of  easement  or  servitude. 

103.  Printing   unauthorised   tickets  —  On 

official  ballot. 

104.  Property-owner  —  Deeming    himself 

likely  to  be  injured. 

105.  Prosecution  for  violating  municipal 

ordinance — Can  not  be  restrained. 

106.  Relative  loss  to  either  party — Equity 

of  property  for  which  protection  is 
sought. 

107.  Right  of  access  to  property — From 

street. 

108.  Rules  of  law — Can  not  be  relaxed. 

109.  Sale  of  land  on  mortgaged  foreclo- 

sure— Can  not  be  enjoined,  when. 

110.  Sale  of  property  under  void  attach- 

ment— May  be  restrained. 

111.  Sale  of  specific  real  estate — To  sat- 

isfy mechanics'  lien. 

112.  Schedule     of     rates     for     railroad 

charges— Fixed  by  legislative  au- 
thority. 

113.  Special  interest  in  result — Need  not 

be  shown. 

114.  Statement  of  equities — Is  sufficient 

when. 

115.  Statute  of  limitations  and  laches — 

Conduction  of  equity  with  respect 
to  laches. 

116.  Same— Delay  in  seeking  relief. 

117.  Same— Directly    applicable    to    suit 

in  equity. 

118.  Same — Possible  injury  from  exercise 

of  prescriptive  right. 

119.  Stockholder— Entitled  to  restrain  il- 

legal transfer  of  corporate  assets. 

120.  Stopping  work — In  mining  suit. 

121.  Same — Preliminary  injunction  should 

be  denied,  when. 

122.  Same — Strong   showing   is    required 

to  induce  court  to  grant. 
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123.  Same — Work  ought  to  be  enjoined 

being  one  of  public  nature.    • 

124.  Street  —  Change   of   grade   of — En- 

joining work  until  damage  is  paid. 

125.  Street   contractor — Can   not   be   en- 

joined from  improving  street  un- 
der contract. 

126.  Technical    trespass  —  Committed   by 

business  agent  of  labor  union. 

127.  Threatened   levy   of   execution — Un- 

der judgment  against  third  person. 

128.  Title    disputed  —  Answer    disputing 

title  of  plaintiff  to  real  property. 

129!  Same  —  Complaint    must    establish 
title. 

130.  Same — Continuing  trespass  on  min- 

ing claim. 

131.  Same — Fictitious  claim  of  right  by 

defendants   will    not    prevent    in- 
junction. 

132.  Same — Only   object   in    establishing 

title  at  law. 

133.  Same — Possession   of   mining  claim 

being  in  plaintiffs  as  locators. 

134.  Same — Practice  has  generally  been, 

what. 

135.  Same — Title  and  right  of  possession 

being  only  incidental. 

136.  Same — Title  to  standing  grain  being 

alleged  and  proven  by  plaintiff. 

137.  Title   to   public   office — Can    not   be 

tried  in  suit. 

138.  Trade-mark — Use  of  is  not  to  be  en- 

joined   where    plaintiff    is    guilty 
of  misrepresentation. 

139.  Transfer   of   debtor's   property — In 

fraud  of  his  creditors. 

140.  Trespass — Injunction    to    restrain — 

Not  issued,  when. 

141.  Tunnel    of    permanent    character  — 

Would   disturb   plaintiff's  posses- 
sion. 

142.  Voluntary  mutual  benefit  societies — 

Not  recognized  as  legal  bodies. 

143.  Wild    game    of    state  —  Belongs    to 

people. 

144.  Writ  erroneous  issued — Must  be  im- 

plicitly obeyed. 

II.  Appeals — A.    In  General. 

145.  Court  below  seeking  to  enforce  judg- 

ment— After  appeal — Effect  of. 

146.  Distinction  exists  between  effect  of 

appeal. 

147.  Ex  parte  order  granting  injunction 

— Appeal  lies. 

148.  Injunction  incidental  to  judgment- 

Effect  on. 

149.  Injunction  is  merely  remedial  proc- 

ess. 

150.  Injunction  once  dissolved — Is  not  re- 

vived by  appeal. 


151.  Many  judgments  are  self -executing 

— Not  affected  by  appeal. 

152.  Merits  of  case — Are  not  determined 

by    decision    of    supreme    court, 
when. 

153.  Operation   of   restraining  order — la 

not  extended  by  appeal. 

154.  Order  granting  injunction—Not  dis- 

solved by  appeal. 

155.  Order    granting    temporary   injunc- 

tion— No  appeal  from  after  final 
decree. 

156.  Preliminary  injunction— Not  matter 

of  right — Discretion  not  reviewed. 

157.  Process,    once    discharged— Not   re 

vived  by  appeal. 

158.  Temporary    injunction  —  Operative 

pending  appeal. 

159.  Trial  court  decides  as  to  facts— No 

review  on  appeal. 

m.  Sake — B.    Mandatory  and  Peohibitoit 
Injunctions — Distinction. 

160.  Board     of     education — Restrained 

from  using  text-books— Effect  of 
appeal. 

161.  Judgment  commanding  same  act  to 

be  done — Stayed  by  appeal 

162.  Office  of  writ  is  preventive — When 

stay  necessary. 

163.  Prohibitory  injunction — Remains  in 

in  full  force  pending  appeal 

164.  Purpose  of  injunction — To  hold  sub- 

ject-matter in  status  quo. 

165.  Restraining  party  from  using  word 

"Louvre"— Effect  of  appeal. 

166.  Requiring  party  to   remove  signs— 

Stayed  by  appeal. 

IV.  Cloud  on  Title. 

167.  Allegation   that    deed,    if   executed, 

will  be  cloud — Conclusion  of  law. 

168.  Allegation     that     defendant    levied 

upon  real  estate — Not  an  averment 
of  judgment. 

169.  Casting   cloud   on    title   will   be  en- 

joined, when. 

170.  Cloud  on  title  to  real  estate — When 

caused. 

171.  Conveyance  made  to  married  woman 

by  her  husband,  effect  as  to. 

172.  Court  of  equity  will  interfere  to  pre- 

vent cloud. 

173.  Execution  of  deed  can  only  be  en- 

enjoined,  when. 

174.  Illegal  acts  of  board  of  supervisors 

— No  cloud  created. 

175.  Proceedings  resulting  in  assessment 

for    street-work    being    void— No 
cloud  created. 

176.  Riparian  owner  has  right  to  accre- 
tions— When  title  not  clouded. 

177.  Sale    by   administrator — Restrained. 
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178.  Sale  of  property  of  married  woman 

levied  on — Restrained. 

179.  Sale  of  lands  upon  execution — Clouds 

title,  when. 

180.  Street -assessment  creating  no  lien— 

Not  enjoined. 

181.  True  test  by  which  question  may  be 

determined. 

182.  Valid    certificate    of    sale    for   non- 

payment of  taxes — Effect  of. 

V.  Courts  of  Co-ordinate  and  Concurrent 
Jurisdiction. 

183.  Action  in  justices'  court  may  be  en- 

joined, when. 

184.  Comity  which  one  court  owes  to  an- 

other— Effect  of. 

185, 186.  Court  has  no  power  to  enjoin  execu- 
tion of  decree,  when. 

187, 188.  Injunction  will  not  lie  to  restrain 
execution  of  orders  of  another 
court. 

189.  Proceeding  at  law  will  not  be  re- 

strained, when. 

190.  Prosecution  of  action  already  com- 

menced   outside    state  —  Not    re- 
strained. 

191.  Prosecution  of  suit  not  enjoined— 

Exception. 

192.  Restraining  persons  within  the  state 

from  prosecuting  actions. 

193.  Rule  that  one  court  can  not  restrain 

proceedings  in  another  —  Is  sub- 
ject to  exceptions. 

194.  State  court  has  concurrent  jurisdic- 

tion with  federal  court,  when. 

195.  Supreme  court — Injunction  issued  by 

superior  court  restrained  by  order 
of. 

196.  Trial  of  action — Can  not  be  inter- 

rupted by  bill  of  discovery. 

"VX  Insolvency  of  Dependant. 

197.  Absolute    and    complete    insolvency 

need  not  be  shown. 

198.  Alleging  that  plaintiff  will  be  dam- 

aged  in   certain   sum — Not   suffi- 
cient. 

199.  Insolvency  of  defendant  —  No  ade- 

quate remedy  at  law — When  both 
necessary. 

200.  Same — Solvency    is   immaterial   cir- 

cumstance where  injury  is  irrepar- 
able. 

201.  8ame — Need  not  be  alleged  in  case 

of    trespass    upon   mines,   timber, 
and  quarries. 

202.  Same — Need   not   be   alleged   where 

facts  show  irreparable  damage  is 
threatened. 

203.  Removing   crop   with   intent   to   de- 

fraud plaintiff — Insolvency  neces- 
sary. 

204.  Solvency   of   defendant   immaterial, 

when. 
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205.  Rule  was  established  under  system 
allowing  imprisonment  for  debt— *• 
Should  be  relaxed. 

206.  There  is  class  of  cases  where  aver- 
ment of  insolvency  is  necessary. 

V1X  Judgments. 

207.  Court  of  equity  does  not  sit  for  cor- 
rection of  errors  in  actions  at  law. 

208.  Deception  as  to  matters  of  law — 
Affords  no  ground  for  relief. 

209.  Default — Judgment  by  default  upon 
claim  not  restrained,  when. 

210.  Same — No  defense  to  actions. 

211.  Distinctions  exist  between  different 
proceedings — Example. 

212.  Enforcement  of  judgment  not  re- 
strained, when. 

213.  Except  in  particular  cases — Equity 
does  not  interfere. 

214.  Excessive  judgment — Upon  promis- 
sory note,  when  restrained. 

215.  Execution  sale — Injunction  restrain- 
ing same — Sufficiency. 

216.  Same — Of  defendant's  property  un- 
der judgment  obtained  by  third 
party. 

217.  Same — Of  personal  property — Can 
not  be  restrained. 

218.  Same — Sufficiency  of  showing  to  en- 
title party  to  injunction. 

219.  Facts  coming  to  light  after  judg- 
ment— Must  show  what. 

220.  Fraud — Must  have  been  practised 
under  certain  circumstances. 

221.  Same — Not  being  imputed  to  plain- 
tiff by  direct  averments. 

222.  Same  —  Or  accident  unmixed  with 
any  fault  or  negligence. 

223.  Same — Vitiating  every  proceeding — 
Applies,  when. 

224.  Ignorance  as  to  truth  of  matters 
misrepresented,  effect  of. 

225.  Immaterial  error — Will  not  affect 
decree. 

226.  Judgment  at  law— Will  be  enjoined, 
when. 

227.  Jurisdiction  of  suit  for  relief 
against  judgment— Will  not  be 
maintained  by  equity,  when. 

228.  Moving  for  new  trial  and  failing — 
Effect  of. 

229.  Neglecting  to  apply  for  new  trial 
within  time,  effect  of. 

230.  No  knowledge  of  justice's  judgment 
— Effect  of. 

231.  Not  manifestly  wrong  —  Not  re- 
restrained. 

232.  Obtained  in  violation  of  written  stip- 
ulation, restrained. 

233.  Parties  to  judgment  —  Equity  may 
interfere  in  their  behalf,  when. 
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234.  Prevention    of    fraud    or    relieving 

from  injury — Reason  for  interfer- 
ence. 

235.  Proceedings  at  law  are   restrained, 

when. 

236.  Right  to  move  for  new  trial  being 

lost,  effect  of. 

237.  Valid   defense   not   interposed— Not 

restrained. 

238.  Valid  on  its  face — When  restrained. 

239.  Valid  reason  for  failure  of  the  plain- 

tiff to  plead  demerits  of  original 
action. 

240.  When  absolutely  void — Perfect  rem- 

edy at  law. 

241.  Will  not  be  enjoined  on  matter  pre- 

sented for  new  trial. 

Vill.  Misjoinder  of  Defendants. 

242.  Cause  of  suit  being  entire  in  itself 

— No  misjoinder. 

243.  Distinction  which  is  plain  exists. 

244.  Diverting  waters  of  stream — When 

no  misjoinder  as  to. 

245,  246.  Same — Separately  and  independently 
diverting  waters  of  creek. 

247.  In  action  to  abate  public  or  private 
nuisance — No    misjoinder,    when. 

248, 249.  Occurs    when    complaint    shows    no 
combination. 

250.  Plaintiffs — Several   adjoining   prop- 

erty-owners may  join. 

IX.  Multiplicity  of  Actions. 

251.  Averment  in  complaint  that  injunc- 

tion will  prevent — Insufficient. 

252.  Collection    of    illegal    tax    against 

many — Enjoined. 

253,  254.  Collection  of  tax — Levied  upon  prop- 
erty exempt  from  taxation. 

255.  Enforcement  of  special  assessment — 

Void  on  its  face — When  restrained. 

256.  Preventing    multiplicity    of    suits — 

Affords  another  exception  to  rule. 

X.  Remedy  at  Law. 

257.  Adequate  remedy  at  law  existing  by 

motion,  no  injunction. 

258.  Assistance  of  equity  can  not  be  in- 

voked, when. 

259.  Continuous     wrongful     acts     being 

shown — When  equity  interferes. 

260.  Defense  available  in  action  at  law — 

Should  set  up  in  such  action. 

261.  Efforts  of  defendant  to  redress  in- 

jury being  thwarted,  effect  of. 

262.  Failing  to  move  for  new  trial,  effect 

of. 

263.  Judgment  and  execution  void  on  face 

— Remedy  by  motion. 

264.  Judgment  of  justices'  court  void  on 

face — Remedy  by  motion. 

265.  Laches — Tn  not  taking  advantage  of 

remedy  by  motion — No  injunction 


266.  Neglecting  to  set  up  all  defenses, 
effect  of. 

267, 268.  No  reason  given  for  not  obtaining 
all  relief  at  law — Effect  of. 

269.  Objection  to  remedy  by  injunction, 

when  waived. 

270.  Right  of  action  at  law — Effect  as  to 

threatened  trespass. 

271.  Same— The   same   relief    obtainable 

from  same  court  by  motion. 

XI.  Statement  of  Injury — A.    In  General. 

272.  Amount  of  injury  inflicted  on  stran- 

gers— Consideration  of. 

273.  Being  incapable  of  ascertainment- 

Effect  of. 

274.  Being  only  occasional  and  damage 

small — Effect  of. 

275.  Is  not  shown,  when. 

276.  Mere  possibility  of — Insufficient 

277.  Showing    that    injury    inevitable  — 

Not  necessary. 

XII.  Same — B.    Irreparable  Injtjet. 

278.  Averment  of  —  When  insufficient  — 

Facts  necessary. 

279.  Same — Allegation  that  injury  would 

be  irreparable. 

280, 281.  Same — General  averment  as  to  in- 
jury caused. 

282.  Same — Mere  allegation  that  irrepar- 

able injury  will  result. 

283.  Complaint  to  enjoin  sheriff's  sale- 

Conclusions  of  law. 

284.  Destruction    of    plaintiff's   growing 

crops. 

285.  Injury  threatened  by  defendant  be- 

ing irreparable,  possession  imma- 
terial. 

286.  Must  be  shown  by  facts — Which  jus- 

tify such  conclusion. 

287.  Nuisance  will  not  be  enjoined,  when. 

288.  Temporary  restraint  of   act— When 

granted. 

289.  That  use  and  occupation  of  street  by 

defendants  will  cause. 

290.  Vested   rights  in  plaintiff  likely  to 

suffer — Allegation  necessary. 
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Xin.  Taxpayer  —  Action 
by. 

291- 294.  Illegal    acts— Board    of    supervisors 
can  not  be  restrained  from  doing. 

295.  Bonds   void  in  hands  of  bona  fide 

holder — Issuance  of  not  restrained. 

296.  Collection  of  taxes — When  restrained. 

297.  Same — Collection  of  tax  on  personal 

property. 

298,  299.  Damage  to  taxpayer— Need  not  be 
alleged. 

300.  Increased  burden  of  taxation— Rea- 
son for  injunction. 
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301.- Same   —   Taxpayer     interested     in 
amount  of  tax. 

302.  Issuance   of   funding   bonds — When 
restrained. 

303,304.  Taxpayer    has    sufficient    interest — 
Examples. 

305.  Same — In  subject-matter  to  prevent 

consummation  of  illegal  act. 

306.  Same — To  prevent  an  untrue,  pub- 

lic, official  declaration  of  result  of 
election. 

307.  Same — Objection  that  plaintiff  can 

not  maintain  action. 

308.  To     restrain     payment     of     public 

moneys — Allegations  necessary. 

XIV.  Tax-Sales — Enjoining. 

309.  Date   of   sale   should   be   alleged — 

Reason. 

310.  Goods  stored  in  warehouse. 

311.  Illegality  of  tax  not  appearing  on 

face  of  record — Injunction  lies. 

312.  Litigation  with  purchasers — Allega- 

gation  of. 

313.  Question  of  taxation  —  Involves  is- 

sues at  law. 

314.  Void    on    face   of    proceedings — No 

injunction. 

315.  Same — Taxes  illegally  imposed. 

316.  Same — Tax-sale  being  void. 

317.  Will  not  be  restrained,  when. 

XV.  Trespass. 

318.  About  to  be  committed — When  re- 

strained. 

319.  Action  of  trespass  —  When  injunc- 

tion granted  in  aid  of. 

320.  Already   committed  —  Effect   if   re- 

peated. 

321.  Ancient  rule — Remedy  at  law. 

322.  Bona    fide    possession    of    premises 

necessary. 

323.  Committed    under    pretended    claim 

of  right  of  way. 

324,  325.  Insolvency    of    trespasser  —  Other 
facts  necessary. 

326,  327.  Joinder  of  actions. 

328.  Owner  in  possession  of  private  wharf 

— Restraining  trespass. 

329.  Removal  of  timber  by  trespasser — 

Restraining. 

330, 331.  Repeated  trespasses — Do  not  justify 
injunction,  when. 

332, 333.  Trespasser  who  assumes  control  of 
business — Restrained. 

334.  Upon  real  property — Rule  as  to. 

335.  Will  not  be  restrained  unless  injury 

irreparable. 

XVI.  Trial  bt  Jury. 

336.  Action  for  trespass — Effect  of  ver- 

dict of  jury. 


337.  Same — With  prayer   for  injunction 

— Right  to  jury. 

338.  Complete  amalgamation  of  legal  and 

equitable  remedies  impossible. 

339, 340.  Court   sitting  in   equity — May   sub- 
mit issues  to  jury. 

341.  Issues  of  fact — Should  be  tried  by 
court  alone,  in  equity  eases. 

842.  Judge  to  examine  evidence  in  equity 
cases. 

343.  Legal  and  equitable  remedies  may  be 

sought  in  same  action. 

344.  Right  to  jury  trial — Not  determined 

entirely  by  form  of  action. 

345.  Verdict   of   jury — When   not   neces- 

sary to  enter  judgment  upon  with- 
in twenty-four  hours. 

346, 347.  Verdict  of  jury  is  merely  advisory 
to  court. 

XVII.  Waste. 

348.  Court  of  equity  is  always  more  ready 

to  listen. 

349.  Distinction  between  waste  and  tres- 

pass. 

350.  Effect  of  act  being  to  impair  sub- 

stance of  estate. 

351.  Entry    upon    land    and    digging   up 

and  removing  fruit  trees. 

352.  Having   already    been    committed — 

Injunction  can  not  issue. 

353.  Impairment   of  security  —  Restrain- 

ing. 

354.  Same — Equity  will  not  restrain  waste 

committed  by  mortgageor. 

355.  Same — Injury   to  inheritance  which 

depreciates  mortgage  security. 

356.  Same — Mortgagee  —  Has  concurrent 

remedy  by  action  at  law. 

357.  Same — Same — May  stay  commission 

of  waste  on  mortgaged  premises. 

358.  Same — Removal    of    building    upon 

which  plaintiffs  have  lien. 

359.  Injury    resulting   in    destruction    of 

property — Should  be  enjoined. 

360.  Insolvency  of  defendant  need  not  be 

alleged. 

361.  Joint  tenant  in  possession  of  prem- 

ises^— Restrained  from  committing 
waste. 

362.  Naked  trespasser  merely — Not  suffi- 

cient for  injunction. 

363.  Nature  of  injury — Determines  right 

to  injunction. 

364.  Remedy  for  waste — Is  ordinarily  at 

law. 

365.  Removal  of  pendent  fruit  and  grow- 

ing nursery  stock,  not  waste  when. 

366.  Trespass  in  nature  of  waste — When 

restrained. 
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XVIII.  Waters. 

367.  Discharging  mining  debris  into  nav- 

igable waters — When  restrained. 

368.  Diversion   of   percolating   waters  in 

public   road — Injunction  and   not 
ejectment. 

369.  Diversion  of  waters  of  stream — Not 

restrained  unless  continuing. 

370.  Effect  of  repairing  levee — Allegation 

of  mere  expression  of  opinion. 

371.  Flume — Easement  on  public  land. 

372.  Grantee   of   one   who   has   been   en- 

joined— Bound  by  the  injunction. 

373.  Injury    to    right    in    land — Results, 

when. 

374.  Injustice  would  be  worked,  when. 

375.  Mere    intruder  —  Can   not    go    upon 

land  of  another  and  take  water. 

376.  Payment     of     damages  —  Condition 

precedent  to  creation  of  right. 

377.  Prayer  for  injunction  to  prevent  fu- 

ture injury — When  proper. 

378.  Prohibitory  and  not  mandatory  in- 

junction— Should  be  issued  against 
dam-owner. 

379.  Proof  of  damages  not  necessary. 

380.  Right  of  way  for  ditch  on  surface — 

Can    not    enjoin    mining    under- 
neath. 

381.  Right  to  use  and  enjoyment  of  prop- 

erty —  Restraining    diversion    of 
water. 

382.  Same — Right  to  use  and  enjoyment 

of  waters. 

383.  Riparian  owner  has  right  to  natural 

flow. 

384.  Tenant  in   common  —  Use   of   more 

than  share  of  water. 

385.  Same — Same — An  injunction  may  be 

granted. 

386.  Writ  of  injunction  does  not  depend 

upon  amount  of  injury  received. 
See,  also,  post,  §  542  and  note. 

I.     IN  GENERAL. 

1.  An  to  contraction  of  section— In  s;en- 
eral. — Equities  are  weighed  In  granting  or 
refusing  a  temporary  injunction  and  are  to 
be  considered  in  interpreting  it. — United 
Railroads  v.  Superior  Court,  172  Cal.  80, 
155  Pac.  463. 

2.  Same  —  Irreparable  Injury  —  Subdivi- 
sion 2. — The  Jurisdiction  of  courts  of  equity 
by  way  of  injunction  to  restrain  waste,  to 
prevent  the  cutting  of  timber,  and  the  min- 
ing of  minerals,  is  one  of  comparatively 
recent  origin;  but  it  is  now  fully  recog- 
nized and  well  established.  If  the  nature 
of  the  injury  complained  of  goes  to  the 
substance  of  the  estate,  thereby  producing 
irreparable  mischief,  equity  will  interfere 
in  limine,  and  not  require  the  party  to  re- 
sort to  an  action  at  law,  and  this  Inde- 
pendent of  the  question   of  the   insolvency 


of  the  defendant. — El  Dora  OH  Co.  t.  United 
States,  229  Fed.  946. 

8.  It  is  not  necessary  that  the  plaintiff 
should  be  in  possession  in  a  suit  to  restrain 
the  waste  and  destruction  of  property,  and 
incidentally  to  have  an  accounting  for 
waste  already  committed. — El  Dora  Oil  Co. 
v.  United  States,  229  Fed.  946. 

4.  Same— Multiplicity  of  salts— Subdivi- 
sion «, — It  Is  one  of  the  peculiar  provinces 
of  equity  to  restrain  and  forbid  by  injunc- 
tion repeated  acts  of  trespass  where  the 
loss  sustained  is  difficult  of  admeasurement 
and  where  the  legal  redress  involving  a 
multiplicity  of  suits  is  wholly  inadequate. 
— United  Railroads  v.  Superior  Court.  172 
Cal.  80,  155  Pac.  468. 
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6.  Same— Execution  of  public  statete— 
Subdivision  111  J. — Under  subdivision  4  [11] 
of  the  second  part  of  this  section  the  trus- 
tees of  a  reclamation  district  are  officers 
of  the  law,  and  an  injunction  can  not  be 
granted  to  prevent  the  execution  of  a  pub- 
lic statute  by  officers  of  the  law. — Reclama- 
tion Dist  v.  Superior  Court.  171  Cal.  €72. 
154  Pac.  845. 

6.  Absence  of  necessary  and  Indispensa- 
ble party  to  action  prevents  granting  of 
final  Injunction;  and  unless  all  those  whose 
legal  rights  are  to  be  affected  by  perma- 
nent injunction  are  made  parties  to  action, 
perpetual  injunction  should  be  refused. — 
Jeffries-Ba  Som  v.  Nation,  68  Kan.  247.  65 
Pac.  226. 

Aa  to  parties,  see  Part  VIII,  this  note. 

7.  Acquiescence  wblcb  will  bar  eemplain- 

ant  from  exercise  in  his  favor  of  discre- 
tionary Jurisdiction  by  Injunction  must  be 
such  as  proves  his  assent  to  acts  of  defend- 
ant and  to  injuries  to  himself  which  have 
flowed  or  can  reasonably  be  anticipated  to 
flow  from  those  acts. — Lux  v.  Hag  gin,  69 
Cal.  255,  271,  10  Pac.  674. 

8.  Act  already  performed— No  a*ronnd  for 
preventive  injunction. — Acts  complained  of 
having  been  committed  before  commence- 
ment of  action,  and  no  allegation  of  threats 
on  part  of  defendant  to  do  any  further  act 
or  otherwise  Injure  plaintiff,  are  not  founda- 
tion for  merely  preventive  injunction. — 
Gardner  v.  Stroever,  81  Cal.  148.  150.  € 
L.  R.  A.  90,  22  Pac  488. 

As  to  act  partially  completed,  see  restrain- 
ing completion,  see  par.  86,  this  note. 

Aa  to  trespass  already  committed,  bat 
will   probably  be  repeated   indefinitely,   see 

par.  320,  this  note. 

Aa  to  waste  already  committed,  no  tnjvae* 
tlon  Ilea,  see  par.  852,  this  note. 

9.  Regardless  of  its  merit  or  want  of 
merit  in  other  respects,  a  court  of  equity 
will  not  grant  an  application  for  an  Injunc- 
tion to  restrain  the  doing  of  an  act,  single 
and  complete  in  its  nature,  that  has  already 
been  performed  at  the  time  of  the  hearing 
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of  the  application. — Wright  v.  Board  of 
Public  Works,  163  Cal.  328,  126  Pac.  353. 

.  10.  Action  to  Quiet  title— General  prayer 
for  relief. — The  granting  of  an  injunction 
restraining  the  doing  of  certain  acts,  in 
addition  to  a  decree  quieting  title  is  within 
the  jurisdiction  of  the  court  under  a  gen- 
eral prayer  for  relief. — Los  Angeles  v.  Los 
Angeles  F.  &  M.  Co.,  152  Cal.  645,  653,  93 
Pac.  869,  1135. 


11.  Same— Same— And  man  damn*. — In  an 

action  by  a  lot-owner  against  the  water 
commissioners  of  a  municipality,  the  court 
has  jurisdiction  to  give  any  relief  war- 
ranted  by  the  facts  alleged,  whether  equit- 
able or  legal,  and  where  it  is  sought  to  en- 
join defendants  from  cutting  off  the  water 
flowing  in  a  pipe  to  one  of  the  plaintiffs 
lots,  and  to  compel  them  to  furnish  water 
to  a  certain  other  lot  belonging  to  him,  the 
court  may  grant  relief  by  injunction  as  to 
one  lot  and  grant  additional  relief  by  writ 
of  mandate  as  to  the  other. — Fellows  v.  City 
of  Los  Angeles,  151  Cal.  60,  90  Pac.  187. 

12.  Aeta  of  parties— Are  restrained  by 
Injunction,  but  it  does  not  stay  running  of 
time  and  can  not  extend  time  for  making 
motion  for  new  trial. — Elliott  v.  Osborne,  1 
Cal.  396,  398. 

13.  A  normative  and  Implied  negative 
covenants— Contract  not  specifically  en- 
forceable—No Injunction  to  prevent  breach 
of  either  the  affirmative  or  implied  nega- 
tive covenants  will  lie,  under  the  provisions 
of  subdivision  [12]  of  above  section,  added 
by  the  legislature  of  1919,  and  by  subdivi- 
sion 6  of  section  3423  of  Civil  Code. — An- 
derson v.  Neal  Institutes  Co.,  37  Cal.  App. 
174,  173  Pac.  779. 

As  to  condition*  In  deed  Incapable  of 
specific  enforcement  nnd  Inability  to  a;et 
preventive  relief  to  stay  or  prevent  a 
breach  thereof,  see  par.  23,  this  note. 

14.  Aarent  who  uses  Information  he  has 
obtained  In  course  of  aajency  as  means  of 
buying:  for  himself,  will  be  compelled  to 
convey  to  principal.  Agents  should  not, 
any  more  than  trustee,  adopt  course  that 
will  operate  as  to  detrimentally  postpone 
principal's  interest  to  his  own.  It  is  agent's 
duty  to  devote  his  entire  acts  to  Interests 
and  service  of  employer,  and  to  engage  in 
no  business  detrimental  to  business  of  em- 
ployer, and  in  no  case  to  do  for  his  own 
benefit  that  which  would  have  effect  of 
destroying  business  of  employer. — Gower  v. 
Andrew,  59  Cat  119,  123,  124,  48  Am.  Rep. 
242. 

15.  Amendment  to  complaint— Without 
prejudice  to  preliminary  Injunction  already 
granted  may  be  made  with  leave  of  court. 
Injunction  rests  upon  same  cause  of  action 
after  amendment  as  before,  is  in  same  suit, 
and  it  is  well  settled  that  amendment  may 
be  made  on  leave  without  prejudice  to  in- 
junction previously  granted. — Barber  v. 
Reynolds,  33  Cal.   497,  501,  502. 

C.  C.  P.— 78 


As    to    preliminary    Injunction,    see    pars. 
97-101,  this  note. 

16.  Aaaeaament  of  Irrigation  district— En- 
forcement   thereof    will    be    prevented    by 

court  when  it  appears  that  assessment  is 
excessive  to  such  an  extent  that  action  of 
board  of  directors  was  improper,  and  not 
in  exercise  of  its  discretion  to  raise  suffi- 
cient amount  to  meet  annual  interest  on 
bonds  of  such  district.  Although  levying 
of  such  assessment  is  act  of  legislative 
character,  yet  board  of  directors  is  not 
clothed  with  supremacy  of  legislature  in 
this  respect,  but  exercises  delegated  pow- 
ers and  is  subject  to  control  of  judiciary 
if  it  steps  beyond  limit  of  powers  con- 
ferred upon  it. — Hughson  v.  Crane,  115  Cal. 
404,  416,  47  Pac.  120. 

As  to  municipal  assessment  of  federal 
franchise,  see  pars.  81,  82,  this  note. 

17.  Baals   for  Injunction— Lacking-   when 

showing  is  that  defendant  has  not  mined 
and  does  not  threaten  to  mine  any  ground 
claimed  by  plaintiff. — Champion  Min.  Co.  v. 
Consolidated  W.  G.  M.  Co.,  75  Cal.  78,  85,  16 
Pac.  513. 

18.  Benefit  to  plaintiff  by  reason  of  acta 
complained  of— Is  not  defense  to  action  for 
Injunction,  and  defendant  will  be  restrained 
from  laying  pipes  under  ground  for  purpose 
of  carrying  water  by  virtue  of  easement 
across  plaintiff's  lands  in  place  of  ditch 
formerly  used  and  in  same  place  across 
plaintiff's  lands,  and  will  be  enjoined,  al- 
though defendant  sets  up  defense  that  mode 
and  manner  of  carrying  water  through  such 
pipes  will  be  less  burdensome  to  estate  of 
plaintiff.  Such  fact  is  never  material  ele- 
ment in  case  where  it  Is  instated  that  alter- 
ation is  so  substantial  as  would  result  in 
creation  and  substitution  of  different  servi- 
tude from  that  which  previously  existed. — 
Allen  v.  San  Jose  L.  &  W.  Co.,  92  Cal.  138, 
139,  16  L.  R.  A.  93,  28  Pac.  215. 

10,  Boycott  —  Inferences,  generalities, 
presumptions*  and  conclusions,  have  no 
place  in  pleading  for  injunction.  Allega- 
tion that  defendants  are  printing  and  cir- 
culating false  publications  upon  premises 
of  plaintiffs,  and  in  vicinity  of  their  place 
of  business,  for  purpose  of  preventing  them 
from  carrying  on  such  business,  and  to  pre- 
vent persons  from  dealing  with  them,  as 
well  as  to  intimidate  both  plaintiffs  and 
their  employees  in  conduct  of  their  busi- 
ness, is  insufficient  to  warrant  Injunction 
restraining  such  acts. — Davltt  v.  American 
Bakers'  Union,  124  Cal.  99,  101,  66  Pac.  77J5. 

20.  Same— Men  can  not  lawfully  conirre- 
jrate  about  entrance  of  another's  place  of 
business  and  there,  either  by  persuasion, 
coercion,  or  force,  prevent  his  patrons  and 
public  at  large  from  entering  his  place  of 
business  or  dealing  with  him.  Right  of  per- 
sonal liberty  and  private  property  are  fun- 
damental rights,  and  such  actions  may   be 
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restrained. — Jensen    v.    Cooks'    A    Waiters' 
Union.  39  Wash.  581,  81  Pac.  1089. 

21.  Circumstances  a  ad  eonseejuences  of 
Injunction  and  real  equity  of  case  will  be 
considered  by  court  of  chancery,  before  in- 
terposition by  injunction,  even  after  right 
has  been  established  at  law. — Peterson  v. 
Santa  Rosa,  119  Cat  887,  S91.  SI  Pac.  557. 


22.  Claim  for  damages  done  to  poi 
•Ion  of  plaintiff  can  not  be  Joined  to  bill 
for  injunction. — McCann  v.  Sierra  Co.,  7 
Cal.  121,  123. 


Condition  In  deed  Which  can  not  be 
specifically  enforced— Injunction  will  not 
lf<*  to  prevent  breach  of  a  covenant  con- 
tained in  a  deed  which  is  not  subject  to 
specific  performance,  under  provisions  of 
subdivision  [12]  of  above  section. — Peter- 
son v.  McDonald,  18  Cal.  App.  644,  648,  110 
Pac.  466. 


Aa  to  affirmative  and  Implied  negative 
covenants  In  written  contract,  which  can 
not  be  specifically  enforced,  no  Injunction 
to  restrain  breach,  see  par.  13,  this  note. 

fi4.  Conducting;  business  In  lawful  man- 
ner—Not restrained  by  perpetual  Injunction 

restraining;  defendant  from  conducting;  it  in 
certain  manner,  and  he  has  right  at  all 
times  to  adopt  such  means  as  may  be  within 
his  power  for  such  purpose. — People  v.  Gold 
Bun  D.  &  M.  Co.,  66  Cal.  155,  157,  4  Pac.  1150. 

28.  Conspiracy  to  injure  another's  busi- 
ness or  property  existing:,  and  it  clearly 
appears  that  injury  is  threatened  and  immi- 
nent and  will  be  irreparable,  injunction 
will  lie  to  restrain  conspirators. — Long- 
shore P.  A  P.  Co.  v.  Howell,  26  Ore.  627,  46 
Am.  St  Rep.  640,  28  L.  R.  A.  464,  88  Pac. 
647. 


Content  of  election  — And  determin- 
ing; right  to  public  ofllce  can  not  be  had  by 

means     of    injunction. — Wilder     v.    Under- 
wood, 60  Kan.  859,  67  Pac.  965. 

Aa  to  title  to  public  ofllce  not  determined 

oa.  see  par.  187,  this  note. 

27.  Contract  In  restraint  of  trade— Be- 
ing; valid,  if  complaint  to  enjoin  business  of 
parties  agreeing;  by  such  contract  not  to 
engage  in  specified  business  within  limited 
territory,  sufficiently  states  breach  of  con- 
tract, plaintiff  would  be  entitled  to  injunc- 
tion even  if  normal  damage  could  be  proven, 
partly,  perhaps,  upon  very  ground  of  diffi- 
culty in  proving  damages. — Brown  v.  Kllng, 
101  Cal.  295,  802,  85  Pac  995. 

28.  Courts  of  eejulty — Decline  to  lay 
down  rule. — Courts  of  equity  constantly  de- 
cline to  lay  down  any  rule  which  will 
limit  their  power  and  discretion  as  to  par- 
ticular cases  in  which  injunction  shall  be 
granted  or  withheld.  There  la  wisdom  In 
this  course,  for  it  is  Impossible  to  foresee 
all  exigencies  of  society  which  may  require 
their  aid  to  protect  rights  and  restrain 
wrongs. — Merced  If.  Co.  v.  Freemont,  7  Cal. 
217,  321,  68  Am.  Dec.  262. 


20.  Creditor— Holding;  certtflcate  of  stock 
as  collateral  security  has  no  right  to  en- 
Join  sale  of  such  stock  under  execution  af- 
ter attachment  and  Judgment,  even  thougtf 
he  has  never  had  such  stock  transferred  on 
books  of  company. — Farmers'  Nat.  G.  Bank 
y.  Wilson,  58  Cal.  600,  604. 


SO  Criminal  act— Which  In  no  way 
lates  property  or  dvtl  right,  can  not  be  en- 
Joined  in  equity. — People  ex  ret  I/Abbe  v. 
District  Court,  26  Colo.  886,  46  L  R.  A  869, 
58  Pac  604. 

Aa  to  prosecution  for  violation  of  ordi- 
nance not  restrained,  see  par.  104,  this  note. 

As  to  enjoining;  crimes  and  criminal 
prosecutions,  see  note  35  Am.  St.  Rep.  670- 
681. 

As  to  no  preventive  relief  being;  grantee 
to  enforce  penal  lave  except  In  case  of 
nuisance,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed* 
$  8369  and  note. 

As  to  restraining;  prosecution  for  violat- 
ing; municipal  ordinance,  see  par.  105,  this 
note. 

31.  Default  Judgment  In  Justices'  court— 
Insufficient  showing;  —  Injunctive  relief. — A 

complaint  In  an  action  to  obtain  an  in- 
junction restraining  the  defendant  from 
enforcing  a  default  Judgment  obtained 
against  the  plaintiff  in  a  Justice's  court,  on 
the  ground  that  the  default  and  Judgment 
had  been  rendered  upon  an  insufficient  serv- 
ice of  summons,  fails  to  state  a  cause  of 
action,  where  It  is  not  alleged  that  the 
plaintiff  has  or  ever  had  any  defense  on 
the  merits  to  the  action  in  the  Justice's 
court,  or  that  the  Judgment  there  given  was 
not  in  fact  Just. — Matson  v.  Batto  A  Sons, 
173  Cal.  800,  161  Pac.  1144. 

As  to  default  Judgments  generally,  aad 
where    no    preventive    relief    granted,    see 

pars.  209,  210,  this  note. 

82.  Disputed  questions  of  law,  night  for 
which  protection  Is  sought  acinar  depend- 
ent upon  disputed  questions  of  law  which 
have  never  been  settled  by  court,  and  con- 
cerning which  there  is  actual  dispute, 
equity  will  withhold  relief  until  questions 
of  law  have  been  determined  by  proper 
courts. — Hughes  v.  Dunlap,  91  Cal.  385,  381, 
27  Pac.  642. 

88,  Divorce  -Court  has  Jurisdiction  to  Is- 
sue Injunction  In*  restraining  party  to  ac- 
tion of  divorce,  pending  litigation  thereof, 
from  alienating  his  separate  property.— 
In  matter  of  White,  113  Cal.  181,  283,  46 
Pac.  828. 
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84.  Duty,  perfoi 
to  Intention  of  supervisors  as  quasi- Judicial 
body  In  regard  to  some  act  which  has  not 
been  attempted  to  be  performed  should  not 
put  machinery  of  courts  in  motion  or  In- 
voke writ  of  injunction.  If  board  should 
not  proceed  in  accordance  with  law,  and 
should  let  contract  oontrary  thereto,  tax- 
payer Is  not  without  remedy,   but  he  can 
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not  come  into  court  upon  supposition  or 
belief  that  public  officer  originally  elected 
by  people  and  sworn  to  perform  his  duty 
faithfully  to  best  of  his  ability,  is  going:  to 
disregard  his  oath  and  wilfully  violate  law. 
— Barto  v.  Board  of  Supervisors,  186  Cal. 
494,  496,  67  Pac.  758.  See  McBride  v.  New- 
lin,  129  Cal.  36,  87,  61  Pac.  577. 


35.  Same— Public  ofllcer  having-  control 
of  trust  fund  will  not  be  restrained  or  in- 
terfered with  in  his  duty  of  managing:  same 
except  upon  clear  showing:  that  such  fund 
is  in  danger  of  being  wasted  or  impaired, 
and  acts  which  would  justify  such  remedy 
must  be  such  as  show  that  liability  would 
be  incurred  or  injury  done  by  threatened 
or  probable  malfeasance  for  which  such 
agent's  bond  or  personal  responsibility 
would  afford  no  possible  or  adequate  re- 
dress.— City  etc.,  San  Francisco  v.  Tallant, 
10  Cal.  585,  587. 


36,     Sane— Public  ofllcer   to    be   enjoined 

from  performance  of  official  duty,  party 
seeking  to  so  enjoin  him  should  show  by 
distinct  averments  that  threatened  acts  of 
officer  will  interfere  with  his  right  to  such 
extent  as  to  cause  him  irreparable  injury. 
— Santa  Cruz  P.  B.  Assoc,  v.  Grant,  104  Cal. 
306.  309,  87  Pac.  1034. 


37.  Same— Street  superintendent  can  not 
be  enjoined  from  interfering  with  erection 
of  electric  light  poles  in  city  by  company 
not  having  permit  to  so  erect  them,  al- 
though rival  company  has  been  able  to  se- 
cure all  permits  desired.  Erection  of  such 
poles  without  permit  would  be  unlawful, 
and  therefore  nuisance,  and  it  would  be 
duty  of  street  superintendent  to  prevent 
their  erection.  No  man  can  be  enjoined 
from  doing  his  duty  because  third  persons 
have  paid  him  for  doing  that  which,  with- 
out pay,  he  should  have  done. — Mutual  E. 
L.  Co.  v.  Ashworth,  118  Cal.  1,  5,  50  Pac.  10. 

38.  Ejectment— Bill  for  Injunction  to  re- 
strain defendants  from  interfering  with  real 
estate  can  not  be  maintained  merely  as 
substitute  for  action  of  ejectment. — Lock- 
hart  v.  Leeds,  10  N.  M.  568,  68  Pac.  48. 

39.  Same  —  Same  —  Prohibiting;  entering 
upon  the  property. — Injunction  in  ejectment 
restraining  defendants  "from  entering 
upon"  land  sued  for,  or  "from  in  any  man- 
ner trespassing  thereon,"  is  contradiction 
of  terms,  and  therefore  meaningless.  For, 
in  technical  sense  of  words,  one  can  not 
enter  or  trespass  upon  land  of  which  he  is 
already  in  possession,  nor  can  defendants 
be  restrained  from  "working"  thereon,  pro- 
vided they  do  not  commit  waste. — Williams 
v.  Long.  129  CaL  229,  231,  61  Pac.  1087. 

4*.  Enforcement  of  Illegal  tax— Win  not 
be  enjoined*  unless  it  appears  necessary  to 
protect  the  rights  of  the  property  owner 
and  that  he  has  no  adequate  remedy  at 
law,  the  enforcement  of  such  tax  consti- 
tuting no  eloud  upon  the  title  to  real  prop- 
erty before  the  time  comes  for  the  execu- 


tion   of   a   deed   to    the   state. — Crocker   v. 
Scott,  149  Cal.  594,  87  Pac.  102. 

As  to  enjoining  municipal  ordinance  levy- 
ing n  municipal  tax  upon  the  federal  fran- 
chise of  the  Western  Union  Telegraph  Com- 

%  see  pars.  81,  82,  this  note. 


41.  Equitable  defense— In  nctlon  nt  law 

may  be  set  up  by  party,  but  his  remedy 
is  not  confined  to  that  proceeding.  He  may 
let  judgment  go  at  law,  and  file  his  bill  in 
equity  for  relief.  Our  practice,  while  it 
does  not  enlarge  field  of  remedies,  does  not 
take  away  pre-existing  remedies  by  impli- 
cation.— Lorraine  v.  Long,  6  Cal.  452,  453; 
Hough  v.  Waters,  30  Cal.  309,  311;  Hills  v. 
Sherwood,  48  Cal.  886,  892;  Golson  v.  Dun- 
lap.  73  Cal.  157,  165,  14  Pac.  576. 

42.  Execution  of  order— Of  board  of  su- 
pervisors that  road  shall  be  opened,  and 
plaintiff  never  having  been  given  notice 
of  any  proceeding  to  open  such  road,  will 
be  enjoined. — Silva  v.  Garcia,  65  Cal.  591, 
592,  4  Pac.  628. 

43.  Execution  of  statute— By  public  ofll- 
cer—Not  enjoined. — Provision  of  subdivi- 
sion [11]  of  above  section  that  injunction 
may  not  be  granted  to  prevent  the  execu- 
tion of  a  public  statute  by  officers  of  law 
for  the  public  benefit  does  not  apply  to  a 
determination  of  the  sufficiency  or  insuffi- 
ciency of  proceedings  of  certain  boards  and 
commissions  of  cities  such  as  in  the  laying 
out  or  Improvement  of  streets  by  the  board 
of  public  works  of  a  municipality  as  the 
question  involved  is  not  the  validity  of  the 
law  or  the  right  of  the  public  officers  to  act 
under  it,  but  only  whether  they  have  acted 
in  pursuance  of  and  within  the  jurisdiction 
conferred  by  it. — Pierce  v.  City  of  Los  An- 
geles, 159  Cal.  516,  114  Pac.  818. 

44.  Expenditure  "without  authority  of 
law*9 — Under  section  4005b,  Political  Code- 
Power  of  district  attorney. — The  district 
attorney  Is  authorized,  under  the  provisions 
of  that  section,  to  bring  an  action  in  the 
name  of  the  county,  without  the  authoriza- 
tion of  the  board  of  supervisors,  to  enjoin 
the  payment  of  an  expenditure  contracted 
in  one  fiscal  year  out  of  the  funds  of  the 
next  fiscal  year,  and  "without  authority  of 
law"  within  the  meaning  of  that  section. — 
County  of  Tehama  v.  Sisson,  152  Cal.  177,  93 
Pa<?.  667. 

45.  Extra-territorial  effect  —  Decree  of 
court  of  chancery  has  no  extra-territorial 
effect  as  operative  decree  so  far  as  it  en- 
joins and  restrains  parties,  but  judgment 
of  court  upon  matters  litigated  is  conclu- 
sive upon  parties  everywhere  and  in  every 
forum  where  same  matters  are  drawn  in 
question.  It  is  not  particular  relief  which 
was  granted  which  affects  parties  litigat- 
ing in  courts  of  another  state,  but  adjudica- 
tion and  determination  of  facts  by  court 
of  another  jurisdiction  and  final  decision 
that  judgment  was   procured  by  fraud,    is 
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operative  in  other  states  and  necessarily 
prevents  party  from  asserting:  any  claim 
under  It. — Embry  v.  Palmer,  107  U.  S.  I,  27 
L.  ed.  846,  2  Sup.  Ct.  Rep.  25. 

441.  Facts  mast  be  stated — S  ho  wins;  boss* 
right  or  wroif  to  exist,  and  mere  epithets, 
however  profusely  used  or  vehemently  ex- 
pressed, will  not  supply  place  of  facts  in 
pleading:.  Complaint  for  injunction  is  in- 
sufficient which  does  not  allege  that  plain- 
tiff has  been  damaged,  and  where  no  facts 
are  stated  from  which  such  inference  could 
be  drawn. — Wolfe  v.  Titus,  124  Cal.  264,  267, 
56  Pac.  1042. 

47.  Fears  and  apprehension— Court  can 
not  grant  Injunction  to  allay  fears  and  ap- 
prehensions of  individuals;  they  must  show 
court  that  acts  against  which  they  ask  pro- 
tection are  not  only  threatened,  but  will  in 
all  probability  be  committed  to  their  in- 
jury. It  must  also  be  made  to  appear  that 
there  is  at  least  reasonable  probability  that 
real  injury  will  occur  if  injunction  be  not 
granted. — Lorenz  v.  Waldron,  96  Cal.  243, 
250,  31  Pac.  54. 

48.  Findings  of  court— 'Necessary,  unless 
waived,  but  absence  of  such  findings  in  rec- 
ord is  not  fatal  defect  unless  it  affirma- 
tively appears  that  they  were  not  waived. 
Such  affirmative  showing  is  not  made  where 
it  appears  that  plaintiff  merely  moved  court 
to  disregard  verdict  of  jury  and  to  render 
its  findings  and  decision  in  favor  of  plain- 
tiff. Such  was  not  request  for  findings 
generally,  but  for  findings  of  special  import, 
and  was  not  such  a  motion  as  counsel  was 
authorized  to  make. — Richardson  y.  Eureka, 
110  Cal.  441,  446,  42  Pac.  965. 

As  to  partition  fences,  see  pars.  87-90,  this 
note. 


A*  to  when  final  injunctions  nre  allowed, 
see  Kerr's  Cyc.  Civ.  Code,  2d  ed.  5  3422  and 
note. 


40.  Same— Being  all  in  favor  of  defend- 
ant, order  granting  injunction  to  plaintiff 
is  error  and  will  be  reversed  on  appeal, 
and  findings  in  favor  of  plaintiff  on  issues 
outside  pleadings  will  not  change  effect. — 
Van  Horn  v.  Decrow,  136  Cal.  117,  121,  68 
Pac.  473. 

50.  Same— Sufficient  to  sustain  Judgment 

enjoining  defendant  from  destroying  levee 
alleged  to  have  been  constructed  by  plain- 
tiff on  certain  land  owned  by  her  where  It 
finds  that  said  levee  was  on  land  dividing 
lands  of  plaintiff  and  defendant  and  is  built 
particularly  upon  lands  of  each,  such  find- 
ing being  sufficient  to  show  that  plaintiff 
was  owner  of  real  estate. — Belcher  v.  Mur- 
phy, 81  Cal.  39,  41,  22  Pac.  264. 

51.  Final  injunction  —  Matter  of  strict 
right  In  many  cases  and  granted  as  neces- 
sary consequence  of  decree.  Preliminary  in- 
junction before  answer  is  matter  altogether 
in  discretion  of  court  and  ought  not  to  be 
granted  unless  Injury  is  pressing  and  delay 
dangerous;  it  is  not  matter  of  strict  right. 
— Santa  Cruz  F.  B.  Assoc,  v.  Grant,  104  Cal. 
306,  308,   309,   37  Pac.   1034. 


52.  Same— Right  to  Injunction  against 
nuisance  or  other  Injury  having  been  proren 
by  plaintiff,  It  is  not  duty  of  court  to  in- 
quire in  what  way  defendant  can  best  re- 
move it,  for  It  is  duty  of  defendant  to  find 
his  own  way  out  of  difficulty,  and  plain- 
tiff is  entitled  to  injunction  at  once,  unless 
removal  of  injury  is  physically  Impossible. 
—People  v.  Gold  Run  D.  &  M.  Co.,  66  Cat 
165,  167,  4  Pac.  1150. 

58.  Final  Judgment— Right  to  Is  absolste 
when  court  adjudicates  that  plaintiff  Is  en- 
titled to  perpetual  injunction.  Such  adju- 
dication definitely  settles  right  of  parties 
as  to  matters  in  litigation  between  them, 
and  it  is  not  duty  of  court  to  make  proTi- 
slon  in  its  final  Judgment  for  reopening 
controversy,  and  it  was  error  to  insert  in 
final  decree  that  defendant  might  apply  to 
court  to  have  decree  and  restraining  order 
modified,  vacated,  and  set  aside  whenever 
he  could  show  that  efficient  means  had  been 
provided  to  impound  and  hold  back  tailings 
and  debris  from  injuring  plaintiff's  land- 
People  v.  Gold  Run  D.  &  M.  Co..  66  Cal.  155, 
156,  4  J>ac.  1150. 

54.  Grounds  of — Obstructing  right  #f 
way. — Closing  the  gates  and  otherwise  ob- 
structing the  right  of  way,  thus  depriving 
plaintiff  of  ingress  and  egress  to  a  dwelling, 
and  cutting  and  otherwise  obstructing  the 
water  pipes,  thus  depriving  him  of  a  sup- 
ply of  water  for  domestic  use,  are  allega- 
tions of  facts  from  which  damages,  the 
amount  of  which  can  not  be  ascertained 
must  necessarily  follow,  and  against  which 
an  injunction  will  lie.— Zierath  t.  McCann. 
20  Cal.  App.  561,  129  Pac.  808,  809. 

55.  Same — Title  in  plaintiff's  lessor.  Im- 
material Issue.— In  an  action  for  an  Injunc- 
tion to  restrain  the  blocking;  of  the  right 
of  way  to  plain  tiff's  house,  together  with 
the  cutting  of  his  water  plpea,  the  question 
as  to  whether  title  to  the  premises  was  in 
plaintiff's  lessor  is  immaterial  where  the 
plaintiff  was  shown  to  be  in  peaceable  pos- 
session as  occupant,  and  the  lessor  is  not  a 
party  to  the  suit.— Zierath  t.  McCann,  20 
Cal.  App.  561,  129  Pac.  808,  809. 

As  to  title,  see  par.  186,  this  note. 

Aa  to  cloud  on  title,  see  Ffrrt  IV,  this  note. 

56.  Hearing  and  determining  actlea— 
Failure  of  complaint  to  state  ausaclent  facts 
—No  injunction  will  Issue  to  prevent.— In- 
junction will  not  be  granted  to  prevent  a 
court  of  general  Jurisdiction,  as  the  su- 
perior court,  from  proceeding  to  hear  and 
determine  an  action,  and  continuing  in  force 
a  temporary  injunction  restraining  a  sher- 
iff from  enforcing  execution,  even  though 
the  complaint  fails  to  state  facts  sufficient 

to  warrant  the  action  of  the  court. Kelsey 

v.  Superior  Court,  40  Cal.  App.  229.  180  Pac 
662. 
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67.  Home*  of  prostitution— An  evil  re- 
sorts devoted  exclusively  to  persistent  vio- 
lation of  law,  can  claim  no  immunity  from 
interference  by  police,  whose  duty  it  is  at 
all  times  to  take  proper  means  to  suppress 
them. — Pon  v.  Wlttman,  147  Cal.  280,  81 
Pac.  984. 

58.  Same— Establishing;  lawful  business 
within  sreneral  lnclosure  devoted  to  houses 
of  prostitution  and  which  business  relies 
in  large  measure  for  its  support  from 
maintenance  upon  such  premises  of  such 
houses  of  crime  does  not  give  party  right  to 
enjoin  police  surveillance  upon  such  prem- 
ises.— Pon  v.  Wittman,  147  Cal.  280,  81  Pac. 
984. 

BP.  Same— May  be  restrained  by  owner  of 
vaeant  lot  adjacent  thereto,  upon  showing 
that  he  is  about  to  build  upon  said  lot  and 
to  lease  same  for  lawful  purpose,  and  that 
by  reason  of  said  house  of  prostitution 
existing  next  to  his  premises  his  land  is 
therefore  continuously  and  irreparably 
damaged  by  diminution  In  value. — Dempsie 
v.  Darling,  39  Wash.  125,  81  Pac.  152. 

60.  In  federal  eourt  —  In  sjreneral. — Bill 
in  equity  will  not  He  in  the  federal  court  to 
enjoin  the  enforcement  of  a  judgment  en- 
tered on  a  compromise  made  by  a  guard- 
ian ad  litem,  where  the  proceedings  in  the 
state  court  were  in  accord  with  the  state 
statute  and  with  the  approval  of  the  state 
court,  and  the  bill  necessarily  Involves  an 
inquiry  whether  the  ward  was  or  was  not 
incompetent. — Eggers  v.  Krueger,  236  Fed. 
852. 

61.  Bill  In  equity  to  enjoin  the  enforce- 
ment of  a  state  judgment  will  not  lie  in 
the  federal  court  where  it  Is  based  upon  the 
same  grounds  as  the  litigation  had  in  the 
state  courts. — Eggers  v.  Krueger,  236  Fed. 
852. 

62.  Bill  in  equity  to  enjoin  the  enforce- 
ment of  a  judgment  of  a  state  court  will 
not  lie  where  it  shows  that  there  was  a 
plain,  speedy  and  adequate  remedy  at  law 
in  the  courts  of  the  state  in  which  the 
judgment  was  rendered. — Eggers  v.  Krue- 
ger, 236  Fed.  852. 

63.  Inattention  of  parties  In  court  of  law 
—Can    scarcely    be   subject   to    Interference 

of  court  of  equity. — Borland  v.  Thornton, 
12  Cal.  440,  446. 

64.  Interference  with  plalntUFs  rlffhts,  or 

that  defendant  threatens  or  Intends  to  In- 
jure plaintiffs  property  not  being  shown  by 
petition  for  Injunction,  it  is  demurrable.— 
Coffeyville  M.  &  Q.  Co.  v.  Citizens  N.  G.  & 
M.  Co.,  56  Kan.  178,  40  Pac.  826. 

66.  Juda-ment  —  Obtained  after  declara- 
tion of  homestead,  with  attachment  levied 
upon  premises  before  filing  of  declaration 
of  homestead,  and  judgment  not  appearing 
to  be  founded  upon  debts  secured  by  mort- 
gage or  other  Hen,  can  not  be  enforced,  and 
injunction   will   lie   to    restrain    threatened 


execution  sale  under  such  Judgment. — Mc- 
Cracken  v.  Harris,  54  Cal.  81,  88. 

66.  Same— Reversed  and  came  remanded 

for  new  trial,  action  returns  to  lower  court 
for  trial  upon  issues,  and  it  stands  in  same 
attitude  in  all  respects  as  before  former 
trial.  If  plaintiffs  were  entitled  to  injunc- 
tion upon  complaint  before  former  trial, 
they  are  entitled  to  retain  It  upon  cause 
being  remanded  for  new  trial.  This  applies 
where  decision  of  supreme  court  is,  not  that 
plaintiffs  were  not  entitled  to  relief  upon 
facts  stated  in  their  complaint,  but  only 
that  upon  evidence  contained  In  statement 
plaintiffs  were  not  entitled  to  recover. — 
Hess  v.  Winder,  34  Cal.  270,  273. 

67.  Jurisdiction  —  In  sjreneraL — The  su- 
perior court  in  the  exercise  of  Its  juris- 
diction as  a  court  of  equity  has  full  power 
where  it  has  granted  an  interlocutory  in- 
junction as  the  beginning  of  a  cause  to 
continue  it  in  force  by  its  final  judgment 
pending  an  appeal  therefrom. — City  of 
Pasadena  v.  Superior  Court,  157  Cal.  781, 
792,  109  Pac.  620.  See  Raisch  v.  Warren, 
18  Cal.  App.  655,  124  Pac.  95,  100. 

68.  While  the  codes  declare  the  law  of 
the  state,  they  do  not  declare  all  of  It.  The 
constitutional  provisions  also  constitute 
the  law  of  the  state,  and  when  there  is 
vested  in  the  superior  court  as  a  court  all 
general  equity  jurisdiction  by  the  consti- 
tutional provision  the  same  jurisdiction 
which  belonged  to  the  court  of  chancery  in 
England  and  as  pertaining  thereto  the  right 
to  restrain  all  injunction  containipg  an  ap- 
peal if  that  power  is  curtailed  by  legisla- 
tion it  must  be  effected  by  legislation 
which  unequivocally  has  that  effect. — City 
of  Pasadena  v.  Superior  Court,  157  Cal.  781, 
794,  109  Pac.  620. 

60.  Laylns;  ont  road  at  future  rime — Ef- 
fect of  present  Injunction. — The  laying  out 
of  a  road  at  a  future  time  over  lands  of 
plaintiff  will  not  be  prevented  by  injunction 
formerly  issued  in  case  where  proceedings 
had  before  board  of  supervisors  were  void. 
When  proper  steps  are  taken  to  acquire 
right  of  way  and  such  right  has  been  se- 
cured, road  may  be  opened  and  former  in- 
junction will  not  be  operative  against 
exercise  of  rights  thus  acquired. — Curran 
v.  Shattuck,   24  Cal.  427,   435. 

70.  Legislature  —  Has  actual  power  to 
pass  any  act  it  pleases,  and  court  would  not 
Interfere  by  injunction  or  otherwise  to  pre- 
vent passage  of  such  acts,  as  constitution 
has  provided  other  and  more  appropriate 
remedies. — Nougues  v.  Douglass,  7  Cal.  66, 
70. 

71.  Libelous  literature— Liberty  of  press 
would  be  Infringed  upon  if  court  assumed 
jurisdiction  to  restrain  publication  of  liter- 
ature alleged  to  be  libelouY  It  would  be 
attempt  by  court  to  exercise  power  of  pre- 
ventive Justice  which  reason  has  decided 
can   not  be  intrusted   to  any   tribunal  con- 
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sistently  with  principles  of  free  govern- 
ment.—Dal  ley  v.  Superior  Court,  112  Cal.  94, 
99,  S3  Am.  St.  Rep.  160,  32  L,  R.  A.  278,  44 
Pac  468. 


72.  Same— Publication  of  I  It  era  tare  upon 
mere  ground  that  It  la  of  libelous  character 

and  tends  to  degradation  and  injury  of 
reputation  or  business  of  plaintiff  who 
seeks  relief  against  such  publication  has 
never  been  restrained  by  courts  of  equity 
since  destruction  of  court  of  star  chamber. 
— Daileyv.  Superior  Court,  112  Cal.  94,  99, 
53  Am.  St.  Rep.  160,  82  Lr.  R.  A.  273,  44  Pac. 
458. 

73.  Life  tenant— May  be  restrained  by  in- 
junction from  tearing  up  a  disconnecting 
drain  pipe. — Taft  v.  Washington,  29  Cal. 
App.   199,   154  Pac.  1078. 

74.  Lottery— Want  of  canity* — When  the 
complaint  for  an  injunction  to  restrain  the 
execution  of  a  judgment  shows  on  its  face 
that  the  contract  upon  which  the  judgment 
was  based  was  Illegal  and  opposed  to  pub- 
lic policy,  It  will  be  held  that  the  judg- 
ment was  properly  rendered  upon  a  demur- 
rer thereto,  and  an  appeal  therefrom 
regarded  as  frivolous. — Pacific  Debenture 
Co.  v.  Caldwell,  147  Cal.  107,  81  Pac.  814. 

78.  Mandatory  In  junction  —  Granted  ex 
parte  — Effect  of.  —  Mandatory  injunction 
granted  ex  parte,  in  action  to  quiet  title, 
directing  delivery  and  change  of  possession 
of  real  property,  and  directing  other  acts 
to  be  performed,  is  judgment  or  "judicial 
writ"  that  could  only  follow  final  judg- 
ment or  decree  and  is  void  for  want  of  ju- 
risdiction of  defendants.  Party  disobeying 
such  writ  is  not  guilty  of  contempt. — Smith 
v.  People,  2  Colo.  App.  99,  29  Pac.  924. 

76.  Mandatory  order— In  contempt  pro- 
ceedings, to  remove  dam  can  only  be  made 
upon  and  In  consequence  of  conviction  for 
contempt  which  "consists  in  omrssion  to 
perform  act  which  is  yet  In  power  of  person 
to  perform,"  and  which  has  been  required 
by  terms  of  original  order  which  party  is 
charged  with  haying  violated. — Dewey  v. 
Superior  Court,  81  Cal.  64,  67,  22  Pac.  333. 

77.  Mandatory  words— Not  appearing  In 
original  Injunction,  court  in  contempt  pro- 
ceedings ordering  that  defendant  be  com- 
mitted to  custody  until  all  dams  and 
obstructions  be  removed  and  until  ditch 
leading  from  creek  be  filled  up  exceeds 
jurisdiction  of  court. — Dewey  v.  Superior 
Court.  81  Cal.  64,  67,  22  Pac.  333. 

78.  Master  and  servant  —  Injunction  to 
restrain  men  from  Quitting  work. — Equity 
is  without  jurisdiction  to  enjoin  men  from 
quitting  work  when  they  have  the  legal 
ripht  to  do  so,  and  a  threat  not  to  work  is 
not  a  ground  for  equitable  relief. — Parkin- 
eon  Co.  v.  Building  Trades  Council,  154  CaL 
601.  98  Pac.  102Z. 

79.  Municipal  corporation  —  Legislative 
act— Injunction  not  He  to  restrain,  where 
the  act  is  within  the  scope  of  the  munici- 


pal powers,  under  the  provisions  of  subdi- 
vision [14]  of  the  above  section,  added  by 
legislature  of  1919  and  subdivision  7  of  sec- 
tion 3423  of  Civil  Code. — Harbor  Center 
Land  Co.  v.  Council  of  City  of  Richmond. 
38  Cal.  App.  815,  176  Pac.  50,  following  doc- 
trine in  Glide  v.  Superior  Court,  147  CaL  21, 
81  Pac.  225;  Santa  Fe  Land  Improv.  Co.  ?! 
City  of  San  Diego,  38  Cal.  App.  380.  176  Pic. 
376. 

An  to  Injunction  not  granted  to  restrafat 
legislative  act,  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  5  3423,  note  pars.  11,  12. 

8*.  Same — Same—Termination  of  wharf 
franchise— .Failure  to  appoint  arbitrators— 
Injunction  not  lie  at  suit  of  former  owner 
of  franchise  and  of  the  harbor  structures 
and  buildings,  to  restrain  city  from  inter- 
fering with  his  possession  until  his  in- 
terests are  determined  and  the  amount  of 
money  to  be  paid  fixed  by  arbitrators.— 
Santa  Fe  Land  Improv.  Co.  v.  City  of  San 
Diego,  38  Cal.  App.  380,  176  Pac.  377. 

81.  Municipal  ordinance  —  ToM  levy  ef 
assessment  on  federal  franchise  of  Western 
Union  Telegraph  Company  by  municipal  or- 
dinance properly  restrained. — Western  Un- 
ion Tel.  Co.  v.  City  of  Viealia,  149  CaL  745. 
87  Pac.  1028. 

As  to  restraint  of  enforcement  of  assess- 
ment of  Irrigation  district,  see  par.  16.  this 
note. 

82.  The  franchise  of  the  Western  Union 
Telegraph  Company  having  been  granted 
hy  act  of  congress,  is  not  a  subject  of  state 
taxation  and  regulation;  a  municipal  ordi- 
nance purporting  to  grant  a  municipal 
franchise  in  the  public  streets)  and  alleys 
merely  attempts  to  give  to  the  telegraph 
company  that  which  it  already  has.  and  is 
of  no  legal  effect  whatever;  and  an  assess- 
ment upon  this  so-called  "municipal  fran- 
chise" was  upon  a  thing  which  had  no  real 
existence  and  could  have  no  value.  This 
being  the  case  the  ordinance  was  void  as 
not  being  within  the  power  and  prerogatire 
of  the  cpuncil  to  pass,  and  an  injunction  to 
restrain  its  enforcement  would  not  come 
within  the  prohibitions  of  subdivision  [141 
of  above  section  as  amended  in  1919.— See 
Western  Union  Tel.  Co.  v.  City  of  Visalia, 
149  Cal.  746,  751,  87  Pac.  1028. 

83.  Obstructions  to  fclgnwaya  —  Iajarr 
complained  of  must  be  special  in  character 

and  not  merely  greater  In  degree  than  that 
of  general  public,  in  order  to  obtain  in- 
junction to  restrain  obstructions  to  public 
highways. — Bigley  v.  Nunan.  58  CaL  40S. 
404;  Payne  v.  McKinley,  54  CaL  682.  533; 
Crowley  v.  Davis,  63  Cal.  460,  462. 

An  to  right  of  access  to  property,  see  par. 
54,  this  note. 

As  to  Injunctions  ngalnst  obetructlag 
highways,  see  note  52  Am.  Rep.  574-578; 
also  pars.  65-57,  this  note. 

84.  Same— Private  action  for  oestructleas 
to  public  highways  can  not  be  maintained 
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unless  injury  complained  of  is  shown  to  be 
special  in  character  and  not  merely  greater 
In  degree  than  that  of  general  public — 
Blgley  v.  Nunan,  53  Cal.  403,  404. 

85.  Oflcer  of  corporation— Not  permitted 
to  resign,  when. — Officer  of  corporation  will 
not  be  permitted  to  exercise  right  of  sev- 
ering connection  with  corporation  and  in- 
dividual acquiring  property  from  others 
for  mere  purpose  of  treating  with  contempt 
orders  and  decrees  of  court  which  he  Is 
bound  to  respect. — Morton  v.  Superior 
Court,  65  Cal.  496,  497,  4  Pac.  489. 

86;  Partially  completed  act  —  Injnaetlon 
lies  to  restrain  completion. — Where  the  act 
sought  to  be  enjoined  is  only  partially 
completed,  an  Injunction  will  lie  to  restrain 
the  completion  of  the  threatened  Injury. 
And  where  suit  is  begun  before  the  doing  of 
the  wrongful  act  and  during  the  pendency 
of  the  suit  the  act  is  done  by  the  defend- 
ant, the  court  will  not  thereby  be  deprived 
of  its  Jurisdiction. — Taft  v.  Washington,  29 
CaL  App.  197,  154  Pac.  1078. 

Aa  to  act  already  performed*  see  pars.  8 
and  9,  this  note. 

Aa  to  trespass  already  committed,  bat 
liable  to  be  repeated  Indefinitely,  see  par. 
820,  this  note. 

87.  Partition  fence  Belag  erected  on 
boundary  line  and  partly  upon  land  of 
plaintiff,  plaintiff  may  enjoin  defendant 
from  erecting  or  maintaining  such  fence  to 
height  of  more  than  ten  feet,  on  ground  that 
It  would  obstruct  light  and  air  coming  to 
premises  of  plaintiff. — Western  G.  &  M.  Co. 
v.  Knickerbocker,  108  Cal.  Ill,  117,  87  Pac. 
192. 

88.  Compares  Ing worsen  v.  Barry,  118 
Cal.  842,  848,  50  Pac.  586. 

88.  Same— Erected  wholly  an  land  of  de- 
fendant can  not  be  abated  as  nuisance 
although  it  interferes  with  comfortable 
enjoyment  of  his  property  by  plaintiff  by  ob- 
structing access  of  light  and  air. — Ingwer- 
sen   v.  Barry*  118  Cal.  842,  844,  60  Pac.  536. 


a  Western  G.  A  M.  Co.  v. 
Knickerbocker,  108  Cal.  Ill,  116,  117,  87  Pac. 
192. 

•1.     Pending    aettlement    of    partnership 
accounts  —  Injnaetlon      granted,      when.  — 

Where  a  deoeased  partner  heavily  Indebted 
to  the  partnership,  had  transferred  his  cor- 
porate stock  to  his  heirs  as  a  gift  causa 
mortis,  an  injunction  will  be  to  restrain 
the  administrator  from  disposing  of  such 
stock,  pending  the  settlement  of  the  part- 
nership accounts. — Ralsch  v.  Warren,  18 
Cal.  App.  655,  667,  124  Pac.  95. 

•2.  Persona  f  whom  bonds  are  to  he  Is- 
sued— Mast  he  made  partlee  to  action  for 
injunction  to  restrain  issuance  of  bonds,  and 
without  their  presence  no  binding  deter- 
mination of  questions  can  be  had,  unless 
perhaps,  under  special  circumstances  of 
case,  great  number  of  persons  to  whom 
bonds  are  to  be  issued,  character  of  parties 


involved,  may  make  it  necessary  to  bring  in 
only  sufficient  number  to  fully  protect  in- 
terests of  all;  but  upon  this  court  expresses 
no  opinion,  but  It  is  not  enough  to  sustain 
judgment  that  none  of  persons  entitled  to 
bonds  under  act  are  made  parties. — Hutch- 
inson v.  Burr,  12  Cal.  108,  104;  Patterson 
v.  Board  of  Supervisors,  12  Cal.  105,  106. 

Aa  f  parties  generally,  see  Part  VIII,  this 
note. 

OS.  Possession— Is  prima  facie  evldeaee 
of  title  and  entitles  party  to  maintain  such 
possession  and  to  enjoin  any  interference  in 
such  possession. — Nolan  v.  Rotsler,  135  Cal. 
264,  265,  67  Pac.  127. 

As  to  title,  see  par.  187  and  Part  IV,  this 
note. 

94,  Same— Of  premises  la  controversy— 
Belna;  la  defendant,  and  plaintiffs  being 
wholly  disseized,  injunction  will  not  lie  to 
prevent  defendant  from  working  premises 
or  removing  gold  or  earth  therefrom. — 
Raffetoo  v.  Florl,  50  Cal.  868,  864;  Felton  v. 
Justice,  51  Cal.  529,  580. 

9ft.  Compare i  West  v.  Smith,  52  Cal.  822, 
825. 


Prayer  of  complaint— Not  expressly 
aaklng  for  Issuance  of  Injunction,  yet  ask- 
ing "that  said  nuisance  be  abated,"  is  suf- 
ficient to  warrant  issuance  of  injunction 
where  said  complaint  had  alleged  and  court 
had  found  that  nuisance  existed  and  was 
continuous.  Such  relief  is  consistent  with 
case  made  by  complaint. — Sullivan  v.  Royer, 
72  Cal.  248,  249,  1  Am.  St  Rep.  51,  13  Pac. 
655. 

•T.     Preliminary    Injunction— In    general. 

— Where,  upoVi  application  for  a  temporary 
injunction,  the  judge  issued  an  order  which 
became  operative  as  a  temporary  injunction 
upon  the  giving  of  a  bond,  and  such  bond 
was  executed  on  the  same  day,  and  such 
order  and  bond  was  filed  on  the  next  day, 
which  bond  was  intended  to  and  did  refer 
to  this  particular  temporary  injunction, 
and  was  for  the  amount  named  in  the  order, 
and  was  approved  by  the  Judge,  such  order 
will  be  construed  to  be  a  temporary  in- 
junction, and  the  sureties  will  be  held  liable 
thereon. — Lippitt  &  Lippitt  v.  Small  man,  20 
Cal.  App.  595,  129  Pac.  956. 
See,  also,  post,  §  580  and  note. 

98.     Same— Not  flaal  ndjudlcatloa  of  ulti- 
mate    rights  —Discretion     of     court.  —  The 

granting  or  refusing  of  a  preliminary  in- 
junction is  a  matter  resting  largely  in  the 
discretion  of  the  court.  It  is  not  an  adjudi- 
cation of  the  ultimate  rights  of  the  contro- 
versy, but  it  merely  determines  that  the 
court,  balancing  the  respective  equities  of 
the  parties,  concludes  that  the  defendant 
should  or  he  should  not  be  restrained  from 
exercising  the  rights  claimed  by  him,  pend- 
ing the  determination  of  the  controversy 
upon  its  merits. — Miller  &  Lux  *v.  Madera 
Canal  A  Irr.  Co.,  155  Cal.  59,  62,  22  L.  R.  A. 
(N.   S.)    891,    99   Pac.   502. 
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90.     Same— Refusal— Absence   of   Injury* — 

It  is  not  an  abuse  of  discretion  for  the 
trial  court  to  refuse  to  grant  a  preliminary 
injunction,  at  the  instance  of  a  riparian  pro- 
prietor, to  restrain  the  diversion  of  the 
waters  of  a  stream,  if  the  only  injury  which 
the  plaintiff  claimed  it  would  suffer  pend- 
ing the  trial  was  that  a  tenant  of  its  prop- 
erty would  be  deprived  of  water  for  the 
use  of  his  cattle,  and  the  showing:  made 
by  the  defendant  on  the  hearing:  of  the  ap- 
plication warranted  the  conclusion  that  no 
such  injury  would  result. — Lagrunitas  W. 
Co.  v.  Marin  County  Water  Co.,  163  Cal.  882, 
125  Pac.   351. 

100.  A  preliminary  injunction  is  not  a 
matter  of  right.  An  application,  therefore, 
on  the  ground  that  unless  it  were  granted 
the  plaintiff  would  suffer  great  and  irrep- 
arable Injury,  .is  addressed  to  the  discre- 
tion of  the  court,  and  in  denying  it  the 
court  does  not  necessarily  determine  any- 
thing as  to  the  merits  of  the  main  contro- 
versy. It  may  conclude  that  from  the  evi- 
dence produced  on  the  application  it  does 
not  appear  that  pending  a  trial  any  possi- 
ble injury  can  result  to  the  plaintiff,  and 
may  decline  to  grant  an  injunction  until 
after  the  trial  of  the  cause. — Lagunltas  W. 
Co.  v.  Marin  County  Water  Co.,  163  Cal. 
332,  125  Pac.  351. 

101.  Same—  Sufldeney     of     complaint.— 

Where  in  an  action  for  an  injunction  to 
restrain  the  levy  of  an  attachment  upon 
improvements  to  mines  made  by  the  vendee 
under  a  contract  of  sale  thereof,  the  com- 
plaint alleged  that  under  the  contract  the 
improvements  were  to  remain  the  property 
of  the  vendors  until  the  full  amount  of  the 
purchase-money  was  paid,  was  held  suffi- 
cient, though  it  would  have  been  more  sat- 
isfactory to  set  out  the  full  terms  of  the 
agreement. — Conde  v.  Sweeney,  14  Cal.  App. 
24,  110  Pac.  973. 

102.  Preventive  relief— Monetary  loss  or 
damage  not  necessary— Ripening  of  ease- 
ment or  servitude. — Actual  monetary  loss  is 
not  a  necessary  prerequisite  in  a  suit  for 
preventive  relief  against  acts  which  threaten 
to  ripen  into  an  easement  or  servitude  in 
favor  of  defendant  as  to  the  land  of  the 
plaintiff. — Galbreath  v.  Hopkins,  159  Cal. 
301,  113  Pac.  174. 

103.  Printing  unauthorised  tickets— On 
official  ballot  by  county  clerk  may  be  re- 
strained by  injunction. — State  ex  rel.  Clarke 
v.  Moran,  24  Mont.  433,  68  Pac.  390. 

104.  Property-owner  —  Deeming  himself 
likely  to  be  Injured,  does  not  always  pre- 
sent case  which  will  justify  injunction, 
and  courts  will  undoubtedly  do  their  duty 
in  this  particular  and  grant  no  preliminary 
restraining  order  or  Injunction  until  it  is 
made  to  appear  with  legal  probability  or 
certainty  that  damages  will  be  incurred. — 
Geurkink  v.  Petaluma,  112  Qal.  306,  310,  44 
Pac.    570.    . 

105.  Prosecution  for  violating  municipal 
ordinance— Cannot  bo  restrained,  if  the  or- 


dinance is  valid;  then  prosecution  is  proper. 
If  invalid,  that  is  a  defense  which  party 
can  Interpose  in  court  where  orignally 
prosecuted  or  in  which  such  causes  may  be 
tried  on  appeal.  Legality  or  illegality  of 
ordinance  Is  purely  question  of  law. — City 
of  Denver  v.  Beede,  25  Colo.  172,  54  Pac 
624. 

An  to  restraining  criminal  acts*  see  par. 
30,   this   note. 

100.  Relative  loss  to  either  party— Char- 
acter of  property  for  vrhlch  protection  la 
sought,  character  of  locality  in  which  nuis- 
ance exists,  and  whether  Injury  is  properly 
compensable  in  damages,  will  be  consid- 
ered by  court  in  determining  right  of  party 
to  Injunction  after  verdict  in  his  favor  by 
court  of  law. — Peterson  v.  Santa  Rosa,  US 
Cal.  387,  391,  51  Pac.  557. 

107.  Right  of  aeeeas  to  property— Pram 
street  and  egress  therefrom  is  an  easement, 
and  injury  thereto  is  injury  to  inheritance, 
and  in  such  action  insolvency  of  defendant! 
need  not  be  alleged. — Schaufele  v.  Doy.lt. 
86  Cal.  107,  110,  24  Pac.  834. 

108.  Rules  of  law— Can  not  be  relaxed  in 

order  to  relieve  isolated  Instances  of  hard- 
ship.—Collins    v.    Butler,    14    Cal.    223,   230. 

100.  Sale  of  land  on  mortgage  foreclos- 
ure—Can not  be  enjoined  on  assumption 
that  sheriff  and  district  court  will  subse- 
quently misinterpret  or  violate  law  appli- 
cable to  such  sale. — Gordon  v.  Bodwell,  If 
Kan.   131.  39  Pac.  1044. 

110.  Sale  of  property  under  void  attach- 
ment—May be  restrained  by  another  credi- 
tor claiming  Hen  on  property. — Men  tier  v. 
Ellison,  7  Colo.  App.  315,  43  Pac.  464. 

111.  Sale  of  specific  real  estate — To  sat- 
isfy mechanics'  lien  can  not  be  enjoined  by 
party  In  possession  claiming  to  be  owner 
of  such  property,  in  absence  of  fraud  in 
obtaining  such  decree,  when  sale  will  not 
result  in  gross  injustice  or  irreparable  in- 
jury to  party  seeking  to  enjoin  It,  tnd 
action  at  law  to  test  validity  thereof  affords 
complete  and  adequate  remedy. — Meyer  v. 
Ives,  28  Colo.  461,  65  Pac.  627. 

112.  Schedule  of  rates  for  railroad 
charges  —  Fixed    by    legislative    authority, 

enforcement  thereof  will  be  restrained  by 
equity  when  rate  prescribed  will  not  pay 
cost  of  necessary  skilled  service,  cost  of 
best  appliances  and  keeping  same  in  proper 
condition,  interest  on  bonds,  and  then  leave 
something  for  dividends. — Chicago  &  N.  W. 
R.  Co.  v.  Dey,  85  Fed.  866,  1  L  R.  A.  744. 

118.  Special  Interest  In  result— Need  not 
be  shown  by  applicant  to  enjoin  public  offi- 
cer from  performing  an  official  act  affectinf 
people  generally. — Buck  v.  Fitzgerald,  21 
Mont.  482,  54  Pac.  942. 

114.  Statement  of  canities  la  Insuflefent 
when  complaint  alleges  that  plaintiff  is 
duly  incorporated  company  having,  by  vir- 
tue of  their  acts  as  corporators,  acquired 
certain  vested  rights  to  collect  and  fix  rat* 
of  tolls  to  be  charged  over  their  road,  and 
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that  defendants,  In  violation  of  those  rights 
and  without  authority  of  law,  are  about  to 
pass  an  order  fixing  rate  of  tolls,  which 
order  may  entirely  ruin  plaintiffs  and  cause 
them  to  lose  money  invested  in  enterprise. 
— Branch  Turnpike  Co.  v.  Board  of  Super- 
visors, 13  Cal.  190. 

115.  Statute  of  limitation*  and  laches— 
Conduct   of   equity  with,  respect   to   laches, 

and  statute  of  limitations,  are  both  based 
on  public  policy,  designed  to  discourage 
stale  demands  and  to  protect  against  pos- 
sible loss  of  evidence,  and  it  might  be 
claimed  that  when  legislature — the  peculiar 
exponent  of  policy  of  state — has  spoken  (by 
adopting  positive  rule  of  limitation  ex- 
pressly to  suits  in  equity,  in  which  lapse  of 
time  alone  is  controlling  condition)  limita- 
tion applied  by  equity  to  cases  not  previ- 
ously within  statute  should  be  regarded  as 
no  longer  existing  or  enforceable. — Lux  v. 
Haggin,  69  Cal.  255,  269,  10  Pac.  674. 

A»  to  enjoining  pleading  of  statute  of 
limitations,  see  notes  51  Am.  Dec.  700;  71 
Am.  Dec.  84-87. 

Aa  to  Injunction  against  action  barred  by 
statute  of  limitations,  see  note  59  Am.  St. 
Rep.   885. 

116.  Same— Delay  In  seeking  relief  may 

tend  in  some  appreciable  degree  to 
strengthen  probability  that  plaintiff  has  as- 
sented to  slight  injury;  or  tend,  in  con- 
nection with  other  evidence,  to  show  that 
he  has  suffered  no  real  Injury.  But  in 
every  case  the  question  returns,  Has  plain- 
tiff assented  to  acts  of  defendant? — Lux  v. 
Haggin,  69  Cal.  255,  284,   10  Pac.  674. 

117.  Same — Directly  applicable  to  suit  la 
equity,  court  of  chancery  may  properly  re- 
fuse relief  by  injunction  when  plaintiff  has 
assented  to  acts  complained  of  and  their 
consequences;  and  that  such  assent  may  be 
inferred  from  plaintiff's  acquiescence  with 
full  knowledge  of  all  facts.  Further,  ac- 
quiescence, proving  assent,  may  bar  relief 
in  equity,  although  it  may  not  be  accom- 
panied by  all  circumstances  which  would 
make  it  an  estoppel  at  law. — Lux  v.  Hag- 
gin, 69  Cal.  255,  269,  10  Pac.  674. 

118.  Same— Possible  Injury  from  exercise 
of  prescriptive  right. — The  statute  does  not 
commence  to  run  until  actual  injury  has  oc- 
curred. Hence,  it  is  not  necessary  to  bring 
a  suit  and  ask  for  an  injunction  against 
possible  injury  from  the  exercise  of  a  pre- 
scriptive right,  to  protect  one's  self  from 
the  bar  of  the  statute. — Galbreath  v.  Hop- 
kins, 159  Cal.  808,  118  Pac  174. 

119«  Stockholder— Entitled  to  restrain  Il- 
legal   transfer    of    corporate    assets    as    of 

right,  and  injunction  pendente  lite  to  re- 
strain majority  of  stockholders  of  corpora- 
tion from  ratifying  an  illegal  transfer  of 
corporate  property  made  by  Its  officers  and 
directors,  will  not  be  refused  because  cor- 
poration offers  a  bond. — Forrester  v.  Butte 
A  M.  C.  Co*  21  Mont.  644,  66  Pac.  229. 


120.  Stopping     work  — In     mining     suit, 

where  defendant  was  working  veins  within 
its  own  ground,  and  there  was  mere  chance 
that  their  apexes  were  within  plaintiff's 
ground,  it  was  abuse  of  discretion  to  grant 
temporary  Injunction. — Montana  Ore  P.  Co. 
v.  Boston  ic  M.  C.  Co.,  22  Mont.  159,  56  Pac. 
120. 

121.  Same— Preliminary  Injunction  should 
be  denied  in  case  where  if  plaintiff  should 
fail  to  sustain  allegations  of  complaint, 
delay  in  improvement  to  extension  of  street 
contemplated  might  work  damage  to  pub- 
lic and  injuriously  affect  others  than  de- 
fendant, while  on  other  hand  if  council  had 
no  jurisdiction  to  authorize  extension  of 
street,  assessment  thereon  would  create  no 
lien  upon  lands  of  plaintiff  and  purchaser 
at  sale  would  acquire  no  title. — Santa  Cruz 
P.  B.  Assoc  v.  Grant.  104  Cal.  306,  309,  37 
Pac.  1034. 

122.  Same— Strong  showing  is  required 
to  Induce  court  to  grant  or  sustain  injunc- 
tion to  stop  work.  There  must  be  urgent 
necessity,  and  as  general  rule,  title  and 
right  of  plaintiff  should  be  shown  to  be 
clear,  well-established  and  not  in  dispute. 
Application  should  be  made  promptly  and 
not  delayed  until  large  expenditures  had 
been  made  by  defendant. — Del  Monte  M.  Co. 
v.  Pond  M.  Co.,  23  Cal.  82,  84. 

123.  Same— Work  ought  to  be  enjoined 
being  one  of  public  nature,  one  which  af- 
fects public  convenience,  and  there  being  no 
doubt  of  ability  of  defendant  to  respond 
in  damages,  are  important  matters  to  be 
considered  in  determining  right  to  injunc- 
tion.— Bigelow  v.  City  of  Los  Angeles,  85 
Cal.  614,  618,  24  Pac.  778. 

124.  Street— Change  of  grade  of— Enjoin- 
ing work  till  damages  paid.  —  Abutting 
owner  is  not  bound  by  an  award  of  the  city 
council  under  the  street  law,  and,  if  un- 
satisfactory, may  enjoin  the  work  until  his 
damages  have  been  ascertained  and  paid  in 
the  manner  prescribed  by  the  constitution. 
— Wilcox  v.  Engebretsen,  160  Cal.  299,  116 
Pac.  750. 

125.  Street  contractor— Can  not  be  en- 
Joined  from  Improving  street  under  con- 
tract legally  entered  Into  with  city  coun- 
cil and  it  is  not  alleged  that  work  to  be 
done  by  him  thereunder  will  injuriously 
affect  plaintiff.  Whether  cost  of  work  will 
be  borne  by  city  or  assessed  upon  adjacent 
lands  will  be  determined  after  work  under 
contract  has  been  completed;  and  claim  of 
plaintiffs  that  assessment  for  such  work  can 
not  legally  be  made  upon  their  land  can 
not  be  urged  upon  application  for  injunc- 
tion.— Flickinger  v.  Fay,  119  Cal.  590,  591, 
592,  61  Pac.  855. 

129.  Technical  trespass  —  Committed  by 
business  agent  of  labor  -union,  in  entering 
upon  the  premises  of  plaintiff,  for  the  pur- 
pose of  calling  the  men  out  on  lawful 
strike,  in  the  absence  of  any  threatened 
repetition  of  the   act,   is  not  a   ground   for 
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an    injunction.— Parkinson    Co.    v.    Building" 
Trades  Council,   154   Cal.   600,   98   Pac.   1027. 

A«  to  trespass  not  restrained  by  Injunc- 
tion when,  see  par.  14  and  Part  XV,  this 
note. 

127.  Threatened  levy  of  execution— Un- 
der judgment  against  third  person  will  be 
enjoined  when  loss  of  trade,  destruction  of 
credit,  and  failure  of  business  prospects 
are  consequential  damages  for  which  com- 
pensation can  not  be  awarded  at  law. — 
Watson  v.  Sutherland,  72  U.  S.  (6  Wall.) 
74,  18  L.  ed.  580. 

128.  Title  disputed  —  Answer  disputing 
title    of    plaintiff    to    real    property,    it    has 

frequently  been  decided  that  injunction 
could  not  be  granted  until  final  hearing*  of 
cause;  but  there  is  no  case  In  which  it  has 
been  held  that  legal  determination  of  ques- 
tion of  title,  or  pendency  of  suit  for  that 
purpose,  was  essential  to  equitable  juris- 
diction of  court.  Usual  practice  has  been  to 
ask  assistance  of  equity  in  such  cases  in 
aid  of  actions  at  law;  but  there  are  many 
cases  in  which  powers  of  court  of  equity 
have  been  involved  in  first  instance. — Hicks 
v.  Michael,  15  Cal.  107,  115;  San  Antonio 
W.  Co.  v.  Bodenhamer,  138  Cal.  248,  251,  65 
Pac.  471. 

As  to  possession  being  prima  fade  evi- 
dence of  title,  see  par.  98,  this  note, 

129.  Same  —  Complaint  must  establish 
title  to  premises  in  dispute,  otherwise 
equity  will  not  enjoin  threatened  trespass. 
—Harden  v.  Metz,  10  Kan.  App.  341,  58  Pac. 
281,  affirmed  62  Kan.  867,  63  Pac.  1126. 

130.  Same— Continuing  trespasa  on  min- 
ing claim  by  removal  of  valuable  ore  will 
be  restrained  In  equity  where  title  to  prop- 
erty Is  seriously  in  doubt,  though  question 
of  title  has  not  been  presented  in  court  of 
law.— Bishop  v.  Baisley,  28  Ore.  119,  41  Pac. 
936. 

131.  Same— Fictitious  claim  of  right  by 
defendants    will    not    prevent    injunction. — 

Defendants  admitting  In  answer  right  of 
plaintiff  to  use  water  but'  also  insisting 
that  they  had  pretended  and  fictitious  claim 
to  it  would  present  no  necessity  for  trial 
at  law  under  such  admission.  If  defendants 
deny  right  of  plaintiff  and  claim  title  them- 
selves then  a  very  different  question  would 
be  presented. — Tuolumne  W.  Co.  v.  Chap- 
man, 8  Cal.  392,  397. 

132.  Same — Only  object  In  establishing 
title  at  law  before  bringing  suit  for  injunc- 
tion is  to  show  that  right  is  in  plaintiff. 
Suit  at  law  is  only  means  to  accomplish 
given  end.  When  end  is  already  obtained 
there  could  be  no-  reason  for  doing  an  idle 
thing.  If  title  of  plaintiff  be  conceded  there 
is  no  need  of  trial  at  law  to  establish 
that  which  is  already  admitted. — Tuolumne 
W.  Co.   v.  Chapman,   8  Cal.  392,   397. 

133.  Same—Possession  of  mining  claim 
being  In  plaintiffs  as  locators,  it  is  not  nec- 
essary that  they  maintain  action  at  law  to 
determine  possessor's  title  before  bringing 


suit  to  restrain  threatened  waste  and  tres- 
pass.— Allen  v.  Dunlap,  24  Ore.  229,  33  Pac. 
675. 

134.     Same— Practice    has    generally  sees 

where  title  of  plaintiff  is  disputed  and  no 
action  at  law  has  been  brought,  to  direct 
an  Issue  to  be  tried  by  court  of  law  and 
to  await  action  of  such  court  upon  issue  so 
directed.  Jurisdiction  in  such  cases  rests 
upon  grounds  of  irreparable  mischief  and 
possibly  of  preventing  multiplicity  of  suits, 
remedy  at  law  being  entirely  Inadequate  as 
means  of  redress. — Hicks  v.  Michael,  15 
Cal.  107,  116. 

138.  Same— Title  and  right  of  possessftss 
being  only  Incidental  to  question  of  bound- 
ary, injunction  to  compel  removal  of  wall 
will  be  made  perpetual  without  resort  to 
law  to  determine  title. — Norton  v.  Elwert, 
29  Ore.  683,  41  Pac.  926. 

ISO.  Same— Title  to  standing  grain  betas 
alleged  and  proven  by  plaintiff  to  be  in  him- 
self, and  that  defendant  Is  insolvent,  plain- 
tiff is  entitled  to  injunction  to  restrain 
defendant  from  harvesting  and  removing 
crop,  although  neither  party  owned  land  or 
were  legally  entitled  to  occupation  thereof. 
Questions  whether  defendant  or  third  per- 
son claimed  land,  or  that  third  person  lived 
on  land,  or  defendant  had  executed  lease  of 
land  to  third  person,  were  Irrelevant  and 
immaterial.-— West  y.  Smith,  62  Cal.  822,  325. 

137.  Title  to  public  office— Can  not  se 
tried  In  salt  for  an  Injunction. — Barendt  v. 
McCarthy,  160  Cal.  683,  118  Pac.  228. 

An  to  contested  election  and  right  to  pus- 
11c  oalce,  see  par.  26,  this  note. 

138.  Trade-mark— Use  of  will  mot  he  en- 
joined where  plaintiff  Is  guilty  of  misrepre- 
sentation in  use  of  such  trade-mark,  and 
where  there  Is  lack  of  truth  in  case  which 
lie  presents  to  court.  Advertising  certain 
brand  of  razors  as  made  In  Sheffield,  Eng- 
land, when  in  fact  such  razors  were  never 
made  there,  is  such  misrepresentation  ai 
will  prevent  injunction  to  restrain  other 
parties  from  advertising  other  razors  un- 
der same  trade-mark. — Joseph  v.  Macoksky. 
96  Cal.  518,  521,  19  L.  R.  A.  53,  31  Pac  914. 

As  to  Injunction  to  prevent  infringement 
of  trade-marks,  see  Kerr's  Cyc  Civ.  Code. 
2d  ed.,  9  991  and  note  pars.  184-207. 

ISO.  Transfer  of  debtor's  property  — Is 
fraud  of  his  creditors  will  not  be  restrained 
on  suit  of  mere  contract  creditors  at  law, 
whose  claims  are  not  reduced  to  judgment. 
—Talbot  v.  Randall.  3  N.  M.  367,  5  Pac  5SS. 

140.  Trespasa  —  Injunction  to  restrain  — 
Not  Issued  when. — A  court  of  equity  will  not 
issue  an  Injunction  to  restrain  a  trespass, 
unless  it  appear  that  the  injury  resulting 
therefrom  Is  likely  to  be,  or  will  be,  irrep- 
arable, and  then  only  where  there  is  not  a 
plain,  speedy,  and  adequate  remedy  at  law. 
open  to  the  complainant. — Randall  v.  Freed, 
154  Cal.  302,  97  Pac  669. 


Aa   to    technical   trespass   by  basin 
labor  anion,  see  par.  126,  this  note. 


of 


1242 


Tit.  VII,  Cb.  III.l 


APPEALS — AS  TO  IN  GENERAL. 


§526 


141.  Tunnel  of  permanent  character— 
Wblch  disturbs  plaintiff's  poueiilon,  and 
which  if  continuing  will  ripen  into  an  ease- 
ment, is  sufficient  to  entitle  party  to  injunc- 
tion.— Richards  v.  Dower.  64  Cal.  62,-  64,  28 
Pac.  113. 

142.  Voluntary  mutual  benefit  societies 
—Not    recognised     as    legal     bodies,    or    as 

entitled  to  recognition  in  courts  for  en- 
forcement of  their  rules,  unless  there  Is 
also  involved  determination  of  some  civil 
right  of  property,  and  in  these  cases,  courts 
are  limited  to  inquiry  whether  rules  pre- 
scribed by  organization  for  determination 
of  such  rights  have  been  followed;  in  all 
matters  of  policy  or  internal  matters  of 
economy,  rules  by  which  members  have 
agreed  to  be  governed  constitute  charter 
of  their  rights,  and  courts  frill  decline  to 
take  cognizance  of  any  matters  arising  un- 
der these  rules. — Lawson  v.  Hewell,  118 
Cal.  618,  619,  49  L  R.  A.  400,  60  Pac.  763. 

143.  Wild  fuse  of  state  — -  Belongs  to 
people  in  sovereign  capacity  and  is  not  sub- 
ject to  private  dominion  to  any  greater  ex- 
tent than  people,  through  legislature,  may 
see  fit  to  make  It,  but  legislature  has  pre- 
scribed limit  where  public  proprietorship 
ends  and  that  of  individual  commences. 
While  wild  birds  are  within  plaintiffs  in- 
closure  he  has  under  statute  such  rights 
in  them  as  entitle  him  to  protect  them  from 
invasion  by  those  not  authorized  to  be  there 
and  any  person  violating  such  rights  is 
trespasser  and  may  be  enjoined. — Kellogg 
v.  King.  114  Cal.  378,  383,  55  Am.  St.  Rep. 
74,  46  Pac.  166. 

144.  Writ  erroneously  Issued— Must  be 
Implicitly  obeyed,  no  matter  how  erroneous, 
unless  vacated  or  dissolved.  Writ  issued 
without  jurisdiction  is  absolutely  void,  en- 
titled to  no  respect,  and  demanding  no  at- 
tention.— Smith  v.  People,  2  Colo.  App.  99, 
29  Pac.   924. 

II.      APPEALS— A.      IN   GENERAL. 

As  to  extending  stay  of  proceedings  pend- 
ing appeal,  in  Injunction  cases,  see  note  67 
Am.  St.  Rep.  717,  719. 

143.  Court  below  seeking  to  enforce 
Judgment— After  appeal— Effect  of. — Court 
below  seeking  to  enforce  judgment  after 
perfecting  of  appeal  which  operates  as 
statutory  supersedeas,  supreme  court  will 
grant  special  writ  restraining  its  action. 
Writ  itself  Is  directed  to  court  whose  ac- 
tion is  sought  to  be  restrained,  or  some 
of  its  officers,  and  Is  limited  to  action  upon 
judgment  appealed  from.  It  can  not  be 
used  to  perform  functions  of  injunction 
against  parties  to  action,  restraining  them 
from  any  act  in  assertion  of  their  rights, 
other  than  to  prevent  them  from  using  proc- 
ess of  court  below  to  enforce  judgment. 
Its  effect  is  merely  to  leave  parties  to  judg- 
ment in  same  position  as  they  were  prior 
to  Its  t  ntry.  and  appellant  from  being  prej- 
udiced by  its  enforcement. — Dulin  v.  Pacific 


W.   &  C.   Co.,   98  Cal.   305,   306,   307,   33  Pac. 
123. 

As  to  self -executing  Judgments  not  af- 
fected by  appeal,  see  par.  151,  this  note. 

146.  Distinction  exists  between  effect  of 
appeal  from  judgment  in  staying  further 
proceedings  thereon,  and  its  effect  in  depriv- 
ing judgment  of  any  efficacy  as  evidence  of 
fact  determined.  Appeal  suspends  its  force 
as  conclusive  determination  of  rights  of 
party,  but  stay  of  proceedings  consequent 
upon  appeal  is  limited  to  enforcement  of 
judgment  Itself,  and  does  not  destroy  or 
impair  its  character. — Dulln  v.  Pac.  W.  & 
C.  Co.,  98  Cal.  304,  307,  808,  33  Pac.  123. 

147.  Ex  parte  order  granting  Injunction, 
appeal  lies  therefrom,  same  as  from  order 
made  upon  notice  or  upon  order  to  show 
cause. — Sullivan  v.  Triunfo  O.  &  M.  S.  Co., 
33  Cal.  385,  390. 

148.  Injunction  Incidental  to  Judgment— 
Effect  on. — Injunction  restraining  interfere 
ence  with  party's  right  to  act  as  director 
being  ancillary  and  incidental  to  judgment 
determining  that  he  had  such  right,  al- 
though preventive  in  form,  is  in  effect  man- 
datory, as  it  requires  directors  to  recognize 
him  as  one  of  their  number  and  to  refuse  to 
recognize  third  party.  As  that  portion  of 
judgment  declaring  party  elected  is  sus- 
pended by  appeal,  injunctive  portion  of 
judgment,  being  merely  incidental  thereto, 
is  also  suspended,  and  power  of  court  to 
enforce  any  part  of  its  judgment  by  in- 
flicting punishment  for  its  violation  is 
stayed.  Enforcement  of  this  portion  of  judg- 
ment would  operate  to  carry  decree  into 
effect,  and  would  change  relative  positions 
of  parties  from  those  existing  at  time  de- 
cree was  entered,  and  might  render  reversal 
of  judgment  ineffectual. — Foster  v.  Superior 
Court,  115  Cal.  279,  284,  47  Pac.  58. 

140.  Injunction  la  merely  remedial  proc- 
ess and  where  party  obtaining  it  has  also 
obtained  judgment  upon  his  cause,  thus  es- 
tablishing right  to  relief  applied  for,  su- 
i  «  court  will  not  revise  propriety  of 
gi^.     ng  right. — Hicks  v.  Davis,  4  Cal.  67,  70. 

160.  Injunction  once  dissolved— la  not  re- 
vived by  appeal,  even  though  sufficient  bond 
be  given. — Hicks  v.  Michael,  16  Cal.  107, 
110. 

151.  Many  Judgmenta  are  self-executing 
—Not  affected  by  appeal. — Many  judgments 
are  self-executing,  or  which  have  an  in- 
trinsic effect,  upon  which  there  are  no 
proceedings  to  be  stayed,  and  such  will  not 
be  affected  by  appeal.  Judgment  granting 
or  dissolving  Injunctions,  or  determining 
status  of  individuals,  or  granting  or  deny- 
ing divorce,  are  instances  of  such  judg- 
ments.— Dulin  v.  Pacific  W.  4k  C.  Co.,  98  Cal. 
804.  306,  307.  33  Pac.  123. 

See  par.  145,  this  note. 

152.  Merits  of  case— Are  not  determined 
by  decision  of  supreme  court  upon  appeal 
from  order  granting  temporary  injunction. 
— Beaudry  v.  Felch,  47  Cal.  183,  186. 
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153.  Operation  of  restraining  order — la 
not  extended  by  appeal  from  order  denying 
injunction.  Where  injunction  has  been  re- 
fused there  is  nothing  operative  and  an  ap- 
peal can  not  operate  to  create  an  Injunction 
under  any  circumstances. — Hicks  v.  Michael, 
15  Cal.  107,  110. 

154.  Order  granting  Injunction— Not  dis- 
solved by  appeal. — An  order  granting  in- 
junction, appeal  therefrom  does  not  dis- 
solve or  supersede  such  injunction. — Swift 
v.  Shepard,  64  Cal.  423,  425,  1  Pac.  493.  See 
Merced  M.' Co.  v.  Fremont,  7  Cal.  130,  132. 

155.  Order  granting,  temporary  Injunc- 
tion—No   appeal    from   after   flnal   decree. — 

On  an  order  granting  temporary  injunction, 
appeal  from  does  not  lie  after  entry  of 
flnal  decree.  Order  of  injunction  is  provi- 
sional remedy  which  by  its  terms  is  lim- 
ited until  further  order  in  premises,  and 
upon  entry  of  flnal  decree  this  provisional 
remedy  is  merged  in  perpetual  injunction 
granted  and  ceases  to  have  any  effect  upon 
defendant.  Its  functions  thus  terminate  and 
after  flnal  decree  there  is  no  existing  "or- 
der" granting  an  injunction  from  which  an 
ippeal  could  be  taken. — Sheward  v.  Citizens 
W.  Co.,  90  Cal.  635,  638,  27  Pac.  439. 

As  to  preliminary  or  temporary  injunc- 
tion, see  pars.  156,  158,  this  note. 

156.  Preliminary  Injunction — Not  matter 
of    right  —  Discretion    not    reviewed.  —  The 

granting  of  preliminary  Injunction  is  not 
matter  of  right,  but  application  is  addressed 
to  sound  discretion  of  court,  which  is  to  be 
exercised  according  to  circumstances  of  par- 
ticular cases,  and  its  action  upon  such 
application  will  not  be  reviewed  for  appel- 
lant unless  it  should  clearly  appear  that 
there  has  been  an  abuse  of  discretion. — 
Santa  Cruz  F.  B.  Assoc,  v.  Grant,  104  Cal. 
306,  308,  37  Pac.  1034. 

As  to  judicial  discretion  of  court  In  grant- 
ing; preliminary  Injunctions  not  being;  re- 
viewed on  appeal,  see,  post,  §  530  and  note 
pars.   4,   9-11,    15. 

157.  Process,  once  discharged— Not  re- 
vived by  appeal. — Process,  when  once  dis- 
charged and  dead  is  gone  forever  and  can 
never  be  revived  except  by  new  exertion 
of  judicial  power.  It  can  never  be  revived 
by  any  act  of  party  or  by  taking  an  appeal. 
—Hicks  v.  Michael,  15  Cal.  107,  111. 

158.  Temporary  Injunction  —  Operative 
pending  appeal* — A  temporary  injunction  is 
operative  during  pendency  of  appeal  from 
order  granting  it. — State  ex  rel.  Commer- 
cial E.  L.  &  P.  Co.  v.  Stallcup,  15  Wash. 
263,  46  Pac.  251. 

159.  Trial  court  decides  as  to  facta— No 
review  on  appeal. — The  trial  court  decides 
as  to  the  facts;  court  of  review  as  to  ques- 
tions of  law  only.  Appellate  court  will  no 
doubt  look  little  more  closely  into  evidence 
when  it  consists  entirely  of  depositions  or 
affidavits,  or  notes  of  former  testimony;  but 
it  can  not  be  taken  as  settled  that  in  such 
case  rule  as  to  conflicting  evidence  does  not 


apply. — Reay  v.  Butler,   95  Cal.  206,  215,  II 
Pac.  208. 

III.     SAME— B.      MANDATORY   AND   PRO- 
.   HIBITORT    INJUNCTIONS- 
DISTINCTION. 


100.  Board  of  education— Restrained 
using  text-books— Effect  of  appeal* — Board 
of  education  being  restrained  from  using 
certain  text-books,  being  required  to  use 
certain  others,  appeal  being  perfected  from 
such  judgment,  board  should  only  be  re- 
quired to  remain  passive  and  take  no  action 
in  favor  of,  or  against,  either  of  systems 
of  text-books,  pending  appeal.  —  Mark  v. 
Superior  Court,  129  Cal.  1,  7,  61  Pac.  436. 

101.  Judgment  commanding  same  act  te 
be  done— Stayed  by  appeal. — A  judgment 
commanding  sjime  act  to  be  done,  all  pro- 
ceedings upon  every  part  thereof  are  stayed 
by  perfected  appeal.  Effect  of  such  appeal 
Is  to  stay  all  proceedings  except  that  of  en- 
forcing and  punishing  violation  of  prohibi- 
tory injunction. — Dewey  v.  Superior  Court 
81  Cal.  64,  68,  22  Pac.  833. 

102.  Office  of  writ  Is  preventive— Wbes 
stay  necessary. — The  office  of  a  writ  of  in- 
junction is  peculiarly  preventive  and  not 
remedial,  to  restrain  wrong-doing,  not  to 
punish  parties  after  wrong  has  been  done 
or  to  compel  them  to  undo  it.  Injunction, 
though  restrictive  in  form,  is  mandatory  If 
it  have  effect  to  compel  performance  of  sub- 
stantive act,  and  contemplates  change  in 
relative  rights  and  position  of  parties  from 
those  existing  at  time  when  injunction  was 
granted  or  decree  entered.  To  hold  that 
appeal  from  judgment  granting  such  injunc- 
tion does  not  stay  operation  of  judgment 
would  often  render  reversal  of  judgment 
entirely  ineffectual.  —  Stewart  v.  Superior 
Court,  100  Cal.  543,  547,  35  Pac.  156,  563. 

108.  Prohibitory  Injunction— Remains  la 
full  force  pending  appeal  and  court  may  en- 
force obedience  thereto.  Mandatory  in- 
junction is  stayed  by  operation  of  appeal, 
object  of  rule  in  both  cases  being  to  pre- 
serve status  quo.  Otherwise  result  of  final 
adjudication  might  even  be  barren  of  vic- 
tory.— Dewey  v.  Superior  Court,  81  Cal.  «4, 
68,  22  Pac.  333. 

104.  Purpose  of  Injunction— To  hold  sefc- 
Ject-matter  In  statu  quo. — The  purpose  of 
a  writ  of  injunction  is  to  hold  subject  of 
litigation  in  statu  quo  until  flnal  deter- 
mination. It  is  doubtless  true  as  general 
rule  that  injunction  is  not  dissolved  or  sus- 
pended by  appeal,  but  there  are  exceptions 
to  general  rule  where  Judgment  commands 
or  permits  some  act  to  be  done.  In  such 
cases  stay  of  proceedings  will  be  had.— 
Stewart  v.  Superior  Court,  100  Cal.  543.  545, 
85  Pac.  166,  663. 

105.  Restraining  parry  from  using  word 
"louvre"— Effect  of  appeal.  —  Restraining1 
party  from  using  word  "Louvre**  upon  his 
signs,  etc.,  and  requiring  him  to  remove 
same,   can  not  be  enforced  pending  appeal 
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to  extent  of  requiring1  party  to  remove  inch 
signs,  and  therefore  name  being  on  such 
signs,  such  party  may  to  such  extent  use 
such  name. — Sen  war*  v.  Superior  Court,  111 
Cal.  106,  111,  113,  48  Pac.  580. 


166.  Requiring*  party  to  remove 
Stayed  by  appeal. — An  injunction  requiring 
party  to  remove  signs  bearing  name  in  con- 
troversy, is  mandatory  in  character  and 
such  mandatory  features  thereof  are  stayed 
and  suspended  on  appeal  from  order  grant- 
ing same.  Appeal,  however,  has  no  such 
effect  upon  that  part  of  injunction  which 
is  merely  prohibitory,  and  that  portion  re- 
mains in  force. — Schwarz  v.  Superior  Court, 
111  Cal.  106.  110,   111,   43  Pac.  580. 

IV.     CLOUD  ON  TITLE. 

Aa  to  Injunction  to  prevent  cloud  on  title, 

see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  9  3420  and 
note  para.  4-13. 

As  to  injunction  to  prevent  clouding  otf 
titles  by  execution  sales,  see  note  62  Am. 
Dec.  523,  624. 

As  to  tax-sale  void  In  face  of  proceedings 
being  no  cloud  to  title,  see  pars.  314-317, 
this  note.' 

167.  Allegation  tbat  deed.  If  executed, 
will  be  cloud— Conclusion  of  law. — An  al- 
legation in  a  complaint  for  prohibitive  re- 
lief that  deed,  if  executed,  will  be  cloud 
upon  plaintiff's  title,  is  mere  conclusion  of 
law. — Schuyler  v.  Broughton,  66  Cal.  262, 
253,  8  Pac.  870. 

168.  Allegation  tbat  defendant  levied 
upon  real  estate— Not  an  averment  of  Judg- 
ment.— An  allegation  that  defendant  levied 
upon  said  real  property  under  and  by  virtue 
of  writ  of  execution  issued  out  of  superior 
court  in  action  of  Miller  v.  Schuyler,  is  no 
averment  that  any  judgment  was  9ver  ren- 
dered or  entered  in  Miller  v.  Schuyler.  Party 
in  ejectment  relying  on  sheriffs  deed  must 
introduce  not  only  deed  but  judgment  and 
execution  by  virtue  of  which  property  was 
sold. — Schuyler  v.  Broughton,  65  Cal.  252, 
263,  3  Pac  870. 

16v.  Canting  of  cloud  upon '  title  will  be 
enjoined  by  equity  in  cases  wherein  cloud 
itself,  when  cast,  would  be  removed. — 
Northern  Pac.  R.  Co.,  v.  Carland,  5  Mont. 
146,   8  Pac.   134. 

176.  Cloud  on  title*  to  real  estate— When 
caused. — A  cloud  on  the  title  to  real  prop- 
erty is  caused  by  sale  upon  execution  where, 
in  action  of  ejectment  based  upon  said 
deed,  party  would  have  to  offer  extrinsic 
evidence  to  defeat  action. — Roth  v.  Insley, 
86  Cal.   184,   189,  24  Pac.  853. 

171*  Conveyance  made  to  married  woman 
by  ber  huaband  while  indebted  to  third 
person  would  be  circumstance  to  be  care- 
fully considered  in  determining  question  as 
to  whether  or  not  conveyance  was  made 
with  fraudulent  intention  as  to  creditors, 
but  on  application  for  temporary  injunc- 
tion, we  know  of  no  reason  that  would 
require   court   to   presume   that  conveyance 


was  fraudulent,  and  before  trial  of  that 
question  allow  sale  to  be  made,  thus  cloud- 
ing plaintiff's  title  and  compelling  her  to 
resort  to  Independent  action  for  purpose  of 
removing  such  cloud. — Einstein  v.  Bank  of 
California,  137  Cal.  47,  49,  69  Pac.  616. 

172.  Court  of  equity  will  Interfere  to 
prevent  cloud,  but  it  is  not  deemed  neces- 
sary to  exercise  authority  in  that  respect 
to  injury  of  stranger. — Goldstein  v.  Kelly, 
51    Cal.    301,    803. 

173.  Execution  of  deed  can  only  be  en- 
Joined  in  case  where  facts  alleged  by 
plaintiff  show  that,  in  action  of  ejectment 
founded  on  deed,  he  would  be  required  to 
offer  evidence  to  overcome  effect  of  deed. 
— Schuyler  v.  Broughton,  65  Cal.  252,  253, 
8    Pac.    870. 

174.  Illegal  acta  of  board  of  supervisor* 
—No  cloud  created. — The  illegal  acts  of 
supervisors  in  laying  out  road  under  uncon- 
stitutional law  creates  no  cloud  upon  title 
to  real  property  for  reason  that  such  acts 
are  absolutely  null  and  void  on  their  face 
and  therefore  there  is  no  need  of  injunction 
and  injunction  will  not  lie. — Leach  v.  Day, 
27  Cal.  643,  648. 

175.  Proceedings  resulting  In  assessment 
for  street  work  being  void— -No  cloud  cre- 
ated.— In  those  cases  in  which  the  proceed- 
ings resulting  in  assessment  for  street 
work  being  void,  deed  of  superintendent  of 
streets  after  sale  of  property  under  such 
assessment  would  itself  be  void  and  cast  no 
cloud  upon  title;  and  it  is  well  established 
that  under  such  circumstances  extraordinary 
relief  of  injunction  will  not  be  granted. — 
Byrne  v.  Drain,  127  Cal.  663,  668,  60  Pac. 
433. 

176.  Riparian  owner  bas  right  to  accre- 
tions—When title  not  clouded. — A  riparian 
owner  has  a  right  to  the  accretions  to  his 
land,  but  court  of  equity  will  not  enjoin 
issuance  of  patent  for  water  front  adjoin- 
ing plaintiff's  land  on  ground  that  such 
patent  would  cast  cloud  upon  plaintiff's 
title  to  such  accretions.  There  Is  no  such 
property,  and  there  never  may  be. — Taylor 
v.    Underhill,    40    Cal.    471,    473. 

177.  Sale    by    administrator— Restrained. 

— A  sale  by  an  administrator  of  lands  sold 
by  intestate  during  his  lifetime  will  cast 
cloud  upon  title  of  such  intestate's  grantee, 
and  will  be  restrained. — Thompson  v.  Lynch, 
29  Cal.  189,  190. 

178.  Sale  of  property  of  married  woman 
levied  on— Restrained. — A  sale  of  the  sep- 
arate property  of  married  woman  levied  on 
under  execution  against  husband,  under 
such  execution,  may  be  enjoined  by  such 
married  woman,  for,  in  action  of  ejectment, 
burden  of  proof  would  rest  on  her  to  show 
that  premises  in  question  were  purchased 
with  her  separate  property  or  money,  as 
record  of  her  title  to  property  brought  in 
her  name  would  not  be  conclusive  that  such 
property  was  her  separate  property. — Tib- 
i>etts  v.  Fore,  70  Cal.  242,  245,  11  Pac.  648. 
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179.  Sale  of  lands  upon  execution-— Cloud* 
title*  when. — Sales  of  lands  upon  execution 
issued  against  grantor  of  person  holding 
legal  title  will  cast  cloud  upon  title  and 
sale  will  be  enjoined  where  it  would  have 
such  effect. — Einstein  v.  Bank  of  California, 
137   Cal.   47,   49,   69   Pac.   616. 

180.  Street-assessments  creating-  no  lien 
—Not  enjoined. — In  those  cases  in  which  a 
street-assessment  would  create  no  Hen 
upon  land  of  plaintiff  and  purchaser  at  sale 
would  acquire  no  title  if  council  had  no 
jurisdiction  to  authorize  extension  of  street. 
Such  facts  would  be  determined  by  final 
decree  in  action,  and  rights  of  plaintiff 
would  be  thereby  fully  protected. — Santa 
Cruz  F.  B.  Assoc.  ▼.  Grant,  104  Cal.  306,  309, 
37  Pac.  1034. 

181.  True  test  by  which  question  may  be 
determined  whether  deed  casts  cloud  on  title 
of  plaintiff,  Is  this:  Would  owner  of  prop- 
erty, in  action  of  ejectment  brought  by 
adverse  party,  founded  upon  deed,  be  re- 
quired to  offer  evidence  to  defeat  recovery? 
If  such  evidence  would  be  necessary,  cloud 
would  exist;  if  proof  would  be  unnecessary, 
no  shade  would  be  cast  by  presence  of  deed. 
— Pixley  v.  Huggins,  15  Cal.  127,  133,  134. 
See  Englund  v.  Lewis,  25  Cal.  337,  357; 
Marrlner  v.  Smith,  27  Cal.  649,  658;  Rams- 
dell  v.  Puller,  28  Cal.  37,  42,  87  Am.  Dec. 
103;  Culver  v.  Rogers,  28  Cal.  520,  527;  Por- 
ter v.  Pico,  65  Cal.  165,  176;  Grigsby  v. 
Schwarz,  82  Cal.  278,  280,  22  Pac.  1041; 
Roth  v.  Insley,  86  Cal.  134,  140,  24  Pac. 
853;  Woodruff  v.  Perry,  103  Cal.  611,  613,  37 
Pac.  526;  Russ  v.  Crlchton,  117  Cal.  695,  703. 
49   Pac.  1043. 

182.  Valid  certificate  of  sale  far  non- 
payment of  taxes— -Effect  of  Is  to  give  holder 
right  to  have  sale  under  execution  against 
former  owners  enjoined  on  ground  that 
such  subsequent  sale  would  be  cloud  upon 
his  title  or  his  right  to  have  title;  but  he 
must  aver  and  show  that  he  has  full  right 
to  protection;  in  other  words,  that  every- 
thing has  occurred  which  would  be  neces- 
sary to  occur  in  order  to  vest  him  with 
right  claimed.  Allegation  that  property 
"was  duly  sold  to  satisfy  aforesaid  taxes, 
at  public  auction,  by  tax-collector,  to  one 
to  whom  certificate  of  said  sale  was  deliv- 
ered by  that  collector,"  is  insufficient,  there 
being  no  allegation  of  steps  required  by 
Political  Code. — Hall  v.  Theisen,  61  Cal.  624, 
526. 

V.     COURTS  OP  CO-ORDINATE  AND  CON- 
CURRENT JURISDICTION. 

As  to  enjoining  salts  In  another  state  to 
obtain  relief  not  warranted  by  laws  of  dom- 
icile  of  parties,   see   note    59   Am.   St.   Rep. 

884. 

As  to  Injunction  against  action  to  avoid 
effect  of  pre-existing  salt,  see  note  59  Am. 
St.  Rep.  882,  888. 

An  to  Injunction  against  prosecuting  ac- 
tions In  another  state  or  country,  see  note 
59  Am.  St.  Rep.  879,  880. 


An  to  injunction  against  suits  In  ether 
state*  to   crude   exemption   lawn,   see  note 

59  Am.  St.  Rep.  883. 

Am  to  Injunction  against  suits  Interfering 
with  bankruptcy  proceedings,  see  note  5S 
Am.  St  Rep.  880,  881. 

As  to  Injunction  to  prevent  suits  In  sm- 
other state  to  avoid  agreements,  see  note 
59  Am.  St.  Rep.  888.  884. 

183.  Action  In  justices'  court  may  be 
enjoined  where  defendant  in  such  action 
sets  up  counter-claim  for  violation  of  war- 
ranty in  excess  of  three  hundred  dollars. 
—Gregory  v.  Diggs,  118  Cal.  196.  199,  45 
Pac.   261. 

184.  Comity  which  one  court  owes  to  as- 
other— Effect  of. — The  comity  which  one 
court  owes  to  another  of  concurrent  juris- 
diction should  always  prevent  one  from 
lending  itself  as  instrument  in  permitting 
contempt  on  proceedings  of  other.  One 
should  regard  party  attempting  to  proceed 
in  denance  of  authority  of  other  as  laboring 
under  same  disability  to  ask  for  action  of 
court  as  if  he  was  an  alien  enemy,  or  under 
ban  of  decree  of  outlawry  at  common  law. 
— -Engles  v.  Lubeck,  4  CaL  81,  82,  33. 

185.  Court  has  no  power  to  enjoin  exe- 
cution of  decree  of  another  court  of  co- 
ordinate jurisdiction  unless  it  plainly  ap- 
pear court  rendering  judgment  or  decree, 
under  which  proceedings  are  sought  to  be 
stayed,  "is  unable  by  reason  of  its  juris- 
diction to  afford  relief  sought."  Fact  that 
parties  to  Injunction  proceeding  are  not 
same  as  parties  to  judgment  or  decree 
sought  to  be  enjoined,  does  not  relieve 
case  from  operation  of  rule,  nor  can  consent 
of  parties  change  rule  or  relax  its  binding 
force.  It  is  not  established  and  enforced 
so  much  to  protect  rights  of  parties  as 
to  protect  rights  of  courts  of  co-ordinate  Ju- 
risdiction to  avoid  conflict  of  jurisdiction, 
confusion  and  delay  in  administration  of 
justice. — Crowley  v.  Davis,  37  Cal.  268,  261 
See  Anthony  v.  Dunlap,  8  Cal.  26,  27;  Rlckett 
v.  Johnson,  8  Cal.  34,  86;  Revalk  v.  Kraemer. 

8  Cal.  66,  71,  68  Am.  Dec.  304;  Chipman  ▼. 
Hlbbard.  8  Cal.  268,  270;  Uhlf elder  v.  Levy, 

9  Cal.  607,  614;  Hockstacker  ▼.  Levy.  11  CaL 
76;  Flaherty  v.  Kelly,  51  CaL  146,  146;  Jud- 
son  v.  Porter,  61  Cal.  66 1;  Waymlre  v.  San 
Francisco  ft  S.  M.  R.  Co.,  112  CaL  646.  6R 
44  Pac.  1086. 

18«.     Compares    Pixley  v.  Huggins,  15  CaL 
127,  134. 

187.  Injunction  wOl  not  lie  to  restrsis 
execution  of  orders  of  carrying  into  eiTect 
decrees  of  another  court  of  co-ordinate 
jurisdiction  where  latter  court  can  aiTord 
ample  relief.  Only  ground  upon  which 
court  of  chancery  formerly  acted  in  grant- 
ing injunctions  in  such  circumstances  was 
inability  of  court  of  law  to  grant  necessary 
relief;  but  since  our  codes,  jurisdiction  of 
all  our  courts  is  equitable  as  well  as  legaL 
reason  for  exercise  of  power  has  ceased  to 
exist. — Rickett  ▼.  Johnson,  8  Cal.  34,  35,  3«; 
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Revalk  v.  Kraemer,  8  Cal.  66,  71,  68  Am. 
Dec.  304;  Chipman  v.  Hibbard,  8  Cal.  268, 
271;  Pixley  v.  Huggins,  15  Cal.  127,  134. 

188.  Compare  i  De  Godey  v.  Godey,  39 
Cal.  157,  162. 

189.  Proceeding  at  law  will  not  be  re- 
strained if  question  Is  same  at  law  as  In 
equity.  Exception  to  this  rule  exists  when 
injunction  is  necessary  to  protect  party  from 
oppressive  and  vexatious  litigation,  but  in 
such  cases  court  only  acts  by  granting  in- 
junction after  controverted  right  has  been 
determined  in  previous  action  in  favor  of 
party  applying  for  said  relief. — City  of 
Denver  v.  Beede,  26  Colo.  172,  54  Pac.  624. 

190.  Prosecution  of  action  already  com- 
menced outside  state— Not  restrained. — The 

prosecution  of  action  already  commenced  in 
court  of  republic  of  Hawaii  can  not  be 
restrained  by  court  of  equity  of  this  state, 
although  defendants  are  residents  of  this 
state. — Spreckels  v.  Hawaiian  C.  &  S.  Co., 
117  Cal.   377,  878,   380,   49  Pac.   353. 

191.  Prosecution  of  suit  not  enjoined— 
Exception. — The  prosecution  of  suit  in  one 
court  can  not  be  enjoined  by  another  court 
of  co-ordinate  Jurisdiction.  Exception  to 
this  rule  arises  in  case  where  court  in 
which  proceedings  sought  to  be  enjoined 
are  pending  can  not  afford  adequate  relief. 
—Wilson  v.  Baker,  64  Cal.  475,  476,  2  Pac. 
253. 

192.  Restraining  persons  within  state 
from  prosecuting  actions  in  either  domestic 
or  foreign  jurisdictions  is  power  which 
courts  of  equity  possess.  Code,  however, 
has  regulated  exercise  of  this  power  and 
prescribed  conditions  which  entitle  litigants 
to  preventive  relief. — Spreckels  v.  Hawaiian 
C.  ft  S.   C0„   117   Cal.   377,   378,   49   Pac.    353. 

198.  Rule  that  one  court  can  not  restrain 
proceedings  In  another— Is  subject  to  excep- 
tions.— The  rule  that  one  court  can  not  re- 
strain proceedings  of  another  of  co-ordinate 
jurisdiction  in  cases  where  adequate  relief 
can  be  as  well  had  in  court  in  which 
proceedings  are  pending,  is  subject  to  ex- 
ception. Same  fraudulent  debtor  might 
confess  different  fraudulent  judgments  in 
different  Jurisdictions;  it  would  not  be  nec- 
essary for  creditors  to  bring  different 
suit  in  each  different  court.  So  In  cases 
where  provisions  of  code  require  action  to 
be  tried  in  particular  county,  there  would 
be  an  exception,  for  provisions  of  statute 
must  be  carried  out. — Uhlf elder  v.  Levy,  9 
Cal.  607,  614,  615. 

194.  State  court  has  concurrent  Jurisdic- 
tion with  federal  court  In  action  to  restrain 
removal  of  wharf  in  navigable  waters,  ac- 
tion being  in  personam. — Crescent  City  W. 
&  L.  Co.  v.  Simpson,  77  Cal.  286,  289,  19 
Pac.   426. 

198.  Supreme  court  —  Injunction  Issued 
by  superior  court  restrained  by  order  of. — 
An  injunction  issued  by  superior  court  re- 
straining party  from  executing  order  en- 
tered in  pursuance  of  judgment  of  supreme 


court  on  appeal,  must  be  controlled  by  order 
from  supreme  court,  and  any  conflicting 
order  of  superior  court  must  be  disregarded. 
— Chung  &  Co.  v.  Laumeister,  83  Cal.  384, 
887,  17  Am.  St.  Rep.  261,  23  Pac.  320,  323. 

194*.  Trial  of  action— Can  not  be  inter- 
rupted by  bill  of  discovery. — The  trial  of 
action  before  court  of  competent  jurisdic- 
tion in  one  county  can  not  be  interrupted 
by  filing  so-called  bill  of  discovery  in  an- 
other county.  If  such  was  the  rule,  any 
action  pending  or  on  trial  In  any  part  of 
the  state  might  be  suspended  by  like  col- 
lateral proceeding  commenced  in  another 
county  and  in  most  distant  part  of  the 
state. — Wright  v.  Superior  Court,  139  Cal. 
469,    473,    73    Pac.    146. 

VI.     INSOLVENCY  OF  DEFENDANT. 

As  to  decree  of  Insolvency  being  no. 
ground  to  restrain  enforcement  of  Judg- 
ment, see  par.  212,  this  note. 

As  to  Injunction  not  lying  to  restrain 
trespass  about  to  be  committed,  unless  de- 
fendant Is  Insolvent,  see  par.  272,  this  note. 

As  to  Insolvency  not  being  necessary  to 
be  alleged  In  action  to  restrain  Injury  to 
right  of  access  to  property,  see  par.  57,  this 
note. 

As  to  Insolvency  not  being  necessary  to 
be  alleged  In  action  to  restrain  waste,  see 

par.  312,  this  note. 

As  to  Insolvency  of  defendant  not  being 
necessary  for  Injunction  In  cases  of  tres- 
pass   on    mines,    timber,   and    quarries,    see 

pars.  303,  304,  this  note. 

As  to  Insolvency  of  defendant  not  being 
sufficient  to  warrant  Injunction,  see  pars. 
278,  279,  this  note. 

As  to  Insolrency  of  defendant  being  Im- 
material   when    Injury    la    Irreparable,    see 

pars.   317,   320,   this  note. 

As  to  when  nature  of  Injury  controls  right 
to    Injunction    and    solvency    Is    Immaterial, 

see  par.  225,  this  note. 

197.  Absolute  and  complete  insolvency 
need  not  be  shown. — Granting  of  injunc- 
tions are  to  some  extent  matters  of  dis- 
cretion, which  should  be  exercised  In  favor 
of  party  most  likely  to  be  injured. — Paige 
v.  Akins,  112  Cal.  401,  402,  44  Pac.  666. 

198.  A  Hearing  that  plaintiff  will  be  dam- 
aged In  certain  sum— Not  sufficient. — A  com- 
plaint alleging  that  plaintiff  will  be  damaged 
in  sum  of  five  thousand  dollars,  without  al- 
legation that  defendant  is  not  responsible 
for  that  sum,  nor  that  there  will  be  any 
extraordinary  impediment  in  way  of  recov- 
ering that  sum  by  action  at  law,  fails  to 
state  case  of  injunction. — Gardner  v.  Stroe- 
ver,  81  Cal.  148,  160,  6  L.  R.  A.  90,  22  Pac. 
483. 

199.  Insolvency  of  defendant— No  ade- 
quate remedy  at  law— When  both  necessary. 

— The  insolvency  of  defendants  and  no 
adequate  remedy  at  law  must  be  shown  by 
bill    for   Injunction    to   restrain    defendants 
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from  takings  possession  of  certain  ware- 
houses and  premises,  or  it  Is  Insufficient. 
That  property  is  used  by  plaintiff  in  con- 
nection with  business  which  would  be  in- 
terrupted by  threatened  trespass  is  not 
alone  ground  for  equitable  interposition. 
Action  of  forcible  entry  and  detainer  would 
be  speedy  mode  of  regaining  possession, 
while,  for  other  damages,  usual  proceedings 
at  law  would  be  sufficient  and  effectual  rem- 
edy.— Tomlinsons  v.  Rubio,  16  Cal.  202,  208, 
207. 


200.     Sane  —  Solvency   Is  Immaterial   cir- 
cumstance   where    Injury    Is    irreparable*— 

Finding  that  injury  is  not  irreparable  Is 
inconsistent  with  finding  which  shows  that 
tunnel  which  defendant  is  constructing 
through  his  land  is  of  permanent  character. 
— Richards  v.  Dower,  64  Cal.  62,  64,  28  Pac. 
118. 


201.  Same— Need  not  be  alleged  In  case 
of  trespass,  upon  mines,  timber  or  quar- 
ries.— Need  not  be  alleged  to  prove  injunc- 
tion in.  cases  of  trespass  upon  mines,  tim- 
ber, and  quarries.  Right  to  remedy  is 
based  upon  nature  of  injury  and  not  upon 
incapacity  of  party  to  respond  in  damages. 
— Merced  M.  Co.  v.  Fremont,  7  Cal.  317,  322, 
68  Am.  Dec.  262. 

202.  Same— Need  not  be  alleged  where 
facta  nhow  tbat  Irreparable  damage  Is 
threatened,  in  this:  That  part  of  wharf 
which  is  real  estate  Is  about  to  be  taken 
away, — that  is,  inheritance  is  threatened 
to  be  removed  and  trespass  threatened  In 
nature  of  waste. — Crescent  C.  W.  &  L».  Co. 
v.  Simpson,  77  Cal.   286,   289,   19  Pac.   426. 

203.  Removing  crop  with  Intent  to  de- 
fraud    plaintiff— Insolvency     necessary. — In 

a  case  in  which  the  complaint  charges  the 
removing  of  a  crop  with  intent  to  defraud 
plaintiff  of  his  share  due  for  rent  will  not 
be  restrained  by  injunction  where  bill  of 
complaint  does  not  aver  either  insolvency 
of  defendant  or  that  he  is  without  any 
tangible  property  which  could  be  made  sub- 
ject of  execution.  Without  either  of  these 
averments  bill  is  too  defective  to  sustain 
order  for  injunction  and  receiver. — Greg- 
ory v.  Hay,  3  Cal.  832,  834. 

204.  Solvency  of  defendant  Immaterial, 
when. — In  a  suit  for  an  injunction,  where 
the  injury  was  irreparable  and  the  dam- 
ages, as  found  by  the  court,  of  such  a  char- 
acter that  it  was  Impossible  to  estimate  the 
same,  it  was  immaterial  whether  or  not  the 
defendants  were  solvent  or  insolvent. — 
Zierath  v.  McCann,  20  Cal.  App.  661,  129 
Pac.  808,   809. 

See,  ante,  pars.  199-202,  this  note;  also 
post,  §  530  and  note. 

206.  Rule  was  established  under  system 
allowing  Imprisonment  for  debt— Should  be 
relaxed. — The  rule  having  been  established 
under  system  which  permitted  imprison- 
ment for  debt  and  therefore  gave  more  ef- 
ficient remedy  at  law,  should  receive  modi- 
fications under  our  system.  Reason  of  rule 
■being    modified,    rule    itself   should   receive 


corresponding  qualification.  In  practice  it 
Is  generally  difficult  to  prove  Insolvency 
except  after  return  of  officer  upon  execu- 
tion. To  rely  upon  personal  responsibility 
of  individual  for  compensation  for  serious 
injuries  is  what  practical  men  would  hesi- 
tate to  do,  and  it  comports  more  with  sub- 
stantial justice  to  both  parties  to  restrain 
waste  than  to  leave  plaintiff  to  pursue  his 
remedy  at  law. — Merced  M.  Co.  v.  Fremont, 
7    Cal.    317,    820,    322,    68   Am.   Dec   262. 


200.  There  Is  class  of 
ment  of  Insolvency  Is  necessary* — There  is 
a  class  of  cases  in  which  party  seeking 
leave  of  injunction  must  aver  that  defend- 
ant is  insolvent;  and  if  judgment  creditor 
bring-s  bill  to  reach  equitable  assets  he  must 
aver  insolvency,  or  what  is  equivalent  to 
it,  and  execution  returned  nulla  bona.  In 
these  cases  insolvency  is  per  se  a  condition 
of  relief,  and  is  fact  without  which  equity 
has  no  jurisdiction  to  act  the  given  in- 
stance; it  is  one  of  ultimate  facts  to  be 
proved  and  must  be  averred. — Hager  v. 
Shindler,  29  Cal.  47,  68.  Bee  Harris  v.  Tay- 
lor, 16  Cal.  848,  849. 

VH.     JUDGMENTa 

As  to  courts  of  canity  Interfering  by 
Injunction  with  Judgments  nnd  proceeding* 
at  law,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed. 
9  3420  and  note  pars.  49-69. 


As  to  negligence  as  bar  In  canity  to 
llef  against  Judgments,  see  note  53  Am.  St 
Rep.    444-453. 


As  to  negligence  of  attorney  and  ether 
agents  being  no  ground  for  relief  treat 
Judgment,  see  note  58  Am.  St.  Rep.  449. 
450. 


As   to   want   of   diligence   brought 
by  adverse  party,  see  note  58  Am.  St  Rep. 
451-453. 

207.     Court    of    canity    does    not    sit  for 
correction  of  errors  In  actions  nt  Inw,  and 

it  never  grants  relief  upon  the  ground  of 
error  or  mistake  in  judgment  of  court  of 
law,  or  because  court  of  equity.  In  deciding 
same  question  passed  upon  by  law  court 
would  have  reached  different  conclusion.— 
Reagan  v.  Fitzgerald,  75  Cal.  230,  233.  IT 
Pac.    198. 


208.  Deception  as  to  matters  of  law— Af- 
fords no  ground  for  relief. — There  are  ex- 
ceptions; rule  does  not  apply  to  transac- 
tions between  parties  holding  fiduciary 
relations,  and  where  one  who  has  superior 
means  of  information  possesses  knowledge 
of  law,  and  thereby  obtains  unconscionable 
advantage  of  another  who  is  Ignorant  and 
has  not  been  in  situation  to  be  informed. 
Injured  party  Is  entitled  to  relief  as  well 
aa  if  matters  represented  were  matters  of 
fact. — Champion  v.  Woods,  79  CaL  17,  20. 
12  Am.  St.  Rep.  126,  21  Pac  534. 

200.     Default— Judgment  by  default  sses 
claim  can  not  be  restrained  when  complaint 
does    not    allege    that    plaintiff    ever   paid 
claim   for   which  such  action  was  brought 
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or  that  he  had  any  valid  defense  to  same. 
— Logan  v.  Hillegass,  16  Cal.  200,  202;  Muse 
v.  Wafer,  29  Kan.  279. 

As  to  default  Judgment  la  Justices'  court, 
and  preventive  relief  not  granted  when,  see 

par.   31,   this   note. 

216.  Sane— No  defense  to  action* — Judg- 
ment by  default  can  not  be  enjoined  by 
defendant  having;  no  defense  to  action, 
though  judgment  was  obtained  on  return 
by  sheriff  of  summons,  upon  ground  that 
return  is  false  and  that  he  had  no  notice 
of  proceeding.  Equity  only  interposes  to 
do  justice  when  common-law  tribunals  are 
incapable  of  rendering  it,  and  seldom  or 
never  interferes  to  give  effect  to  mere  tech- 
nical right.  There  must  be  merit. — Gregory 
v.  Ford.  14  Cal.  138,  141,  142,  73  Am.  Dec. 
€39. 

211.  Distinction  between  different  pro- 
ceedings—Example.— Distinctions  exist  be- 
tween proceedings  to  stay  acts  of  officer 
not  authorized  by  process  under  which  he 
assumes  to  act  and  proceeding  to  stay  or 
suspend  vital  force  and  direct  commands 
of  such  process.  Former  seeks  to  confine 
officer  within  limits  of  authority  conferred 
by  his  right;  latter  seeks  to  stay  and  nul- 
lify its  direct  commands. — Crowley  v.  Davis, 
37  Cal.  268,  270.  See  PIxley  v.  Huggins,  15 
Cal.    127,    134. 

212.  Enforcing;  of  Jndgrment  will  not  be 
restrained  on  ground  that  judgment  has 
been  discharged  by  decree  of  insolvency. 
Party  has  sufficient  remedy  by  motion. — 
Green  v.  Thomas,  17  Cal.  86.  See  Imlay  v. 
Carpentier,   14  Cal.   173,   178. 


218.  Except  in  particular  eases— Equity 
does  not  Interfere  with  judgments  and  pro- 
ceedings of  courts  of  law.  It  does  not  in- 
terpose to  correct  errors  or  irregularities. 
— Gregory  v.  Ford,  14  CaL  138,  142,  73  Am. 
Dec   689. 

214.  Excessive  Judgment- Upon  promis- 
sory mote  for  a  larger  amount  than  the 
note  called  for  will  be  enjoined  where  facts 
show  that  plaintiff  in  said  former  action 
had  assured  defendant  that  he  need  not 
appear  because  he,  plaintiff,  did  not  expect 
to  get  judgment  for  more  than  due;  that 
he  had  ample  property  of  maker  of  note 
under  attachment  to  satisfy  demand;  that 
he  did  not  intend  to  ever  look  to  defendant 
for  any  portion  of  said  claim,  and  that  de- 
fendant, relying  upon  such  statement,  did 
not  answer. — Kelley  v.  Krless,  68  Cal.  210, 
216.  9   Pac.   129. 

215.  Execution  sale— Injunction  restrain - 
Ins;  same— SufBdeacy. — An  injunction  re- 
straining an  execution  sale  is  binding  upon 
sheriff  who  had  notice  thereof,  although  he 
was  not  party  to  suit. — Buffandeau  v.  Ed- 
mondson,  17  Cal.  486,  441,  79  Am.  Dec.  189. 

2163.  Same— Of  defendant's  property  un- 
der Judgment  obtained  by  tblrd  party  with 
Intent  to  defraud  defendant's  creditors,  will 
be  enjoined  in  action  where  answer  of  de- 
fendant  confesses   debt  and   his   insolvency 


as  well  as  every  other  material  allegation 
of  bill  except  that  of  fraud.  It  would  be 
requiring  plaintiffs  to  do  vain  act  to  com- 
pel them  to  await  their  judgment  at  law 
and  return  of  execution  which  it  is  admitted 
would  be  returned  nulla  bona,  and  that 
property  which  they  have  attached  would 
have  passed  into  hands  of  bona  fide  pur- 
chaser under  cover  of  Judicial  sale  and  be 
lost  forever.  Fraud  is  one  of  primary  ob- 
jects of  equity  jurisdiction,  and  chancery 
would  not  refuse  to  entertain  jurisdiction 
where  sole  issue  was  one  of  fraud  and  where 
by  refusal  fraud  complained  of  would  be 
successfully  consummated.  —  Heyneman  v. 
Dannenberg,  6  Cal.  376,  380,  60  Am.  Dec.  519. 

217.  Same— Of  persoaal  property  — Can 
not  be  restrained,  unless  injury  be  Irrep- 
arable, which  could  only  be  upon  clear 
showing  of  plaintiff's  right  and  defendant's 
Insolvency. — More  v.  Ord,  15  Cal.  204,  206. 

218.  Same—  Sufficient  showing  to  entitle 
party  to  Injunction  to  restrain  executio:\ 
sale  is  not  made  where  party  was  guilty 
of  laches  in  not  taking  advantage  of  his 
adequate  and  speedy  remedy  by  motion  to 
set  aside  execution  in  action  which  resulted 
in  judgment  and  execution  which  is  sought 
to  be  restrained. — Moulton  v.  Knapp,  85  Cal. 
385,  389,  24  Pac.  803. 

210.  Facts  coming  to  light  after  judg- 
ment—Mart show  what. — Facts  coming  to 
light  after  judgment  authorizing  interpo- 
sition of  equity,  bill  must  distinctly  show 
that  such  facts  are  of  controlling  force; 
that  they  were  not  known  to  defendants  at 
time  of  trial;  that  defendants  used  all 
proper  diligence  to  prepare  their  case  for 
trial  and  to  procure  such  evidence,  but 
were  unable,  without  fault  or  negligence  on 
their  part,  to  procure  It;  that  such  testi- 
mony is  now  within  their  control,  and  that 
they  will  be  able  to  procure  it  on  another 
trial.  Bill  should  state  particularly  facts 
to  be  proved,  names  of  witnesses,  and  show 
bearing  and  relevancy  of  proposed  proof. 
It  should  also  show  when  and  how  facts 
discovered  came  to  their  knowledge,  and 
why  no  motion  for  new  trial  was  made  in 
court  trying  case. — Mulford  v.  Cohn,  18 
Cal.   42.   46. 

226.  Fraud— Must  have  been  practised 
under  such  circumstances  as  to  leave  rea- 
sonable inference  that  Injured  party  was 
deceived,  and  if  circumstances  attending 
deception  are  such  as  to  put  reasonable  per- 
son upon  inquiry,  there  can  be  no  presump- 
tion of  deceit. — Champion  v.  Woods,  79  Cal. 
17,  21,  12  Am.  St.  Rep.  126,  21  Pac.  534. 

221.  Same— -Not  being  Imputed  to  plain- 
tiff by  direct  averments  of  cross-complaint, 
but  it  showing  that  plaintiff  through  his 
own  laches  and  neglect  has  obtained  un- 
conscionable advantage  over  defendants, 
equity  will  afford  appropriate  relief.  False 
recitals  in  decree  giving  plaintiff  such  ad- 
vantage, whether  inserted  through  fraud 
or  merely  neglect  or  mistake  of  plaintiff. 
Is  immaterial.     When  obtained  without  ser- 


C.  c.  P.— 79 


1249 


ft  526 


INJUNCTION— MAY  BE  GRANTED  WHEN. 


[Pt.IL 


vice  of  process  it  is  not  necessary  to  vacate 
judgment,  but  only  to  restrain  plaintiff 
from  setting  it  up  a*s  an  estoppel  to  per- 
petuate wrong  resulting  from  his  own 
misconduct.  This  is  familiar  ground  for 
interposition  of  equity  to  prevent  use  of 
decree  as  instrument  of  justice  by  author 
of  wrong. — Martin  v.  Parsons,  49  Cal.  94, 
100. 

222.  Same  — Or  accident  unmixed  with 
any  fault  or  negligence  In  himself  or  his 
agents  is  only  reason  why  judgment  at  law 
against  party  will  be  enjoined. — Phelps  v. 
Peabody,  7  Cal.  50,  52. 

223.  Same— Vitiates  every  proceeding- 
Applies,  when.  —  Fraud  vitiating  every  pro- 
ceed! ng  applies  to  cases  where  proof  of 
fraud  is  admissible.  But  where  same  mat- 
ter has  been  actually  tried,  or  so  in  issue 
that  it  might  have  been  tried,  it  is  not 
again  admissible;  and  party  is  estopped  to 
set  up  fraud  because  judgment  is  highest 
evidence  and  can  not  be  contradicted. — 
Greene  v.  Greene,  68  Mass.  (2  Gray)  361, 
61  Am.  Dec.   454. 

224.  Ignorance  as  to  troth  of  matters 
misrepresented,  believing  same  to  be  true, 
not  sufficient  under  all  circumstances  to 
warrant  relief  against  judgment.  Situation 
of  party  may  be  such  that  he  will  be  deemed 
in  law  to  have  knowledge  of  facts  and  be 
barred  from  making  complaint,  though 
actually  ignorant  of  true  state  of  facts. 
Also,  means  of  knowledge  at  hand  and 
equally  available  to  both  parties,  and  there 
being  no  confidential  relationship,  injured 
party  must  show  that  he  availed  himself  of 
means  of  information  before  he  will  be 
heard  to  say  that  he  was  deceived  by  mis- 
representation of  other  party. — Champion 
v.  Woods,  79  Cal.  17,  20,  12  Am.  St.  Rep. 
126,    21   Pac.    584. 

225V  Immaterial  error— Will  not  affect 
decree  quieting  title  of  plaintiff  because  of 
decree  reciting  also  that  defendants  are 
enjoined  from  making  any  further  contest 
on  plaintiff's  title,  or  can  not  affect  any 
substantial  right  of  party.  Such  injunction 
could  not  preclude  defendant  from  availing 
himself  of  after -acquired  title. — Reed  v. 
Calderwood,  82  Cal.  109f  111. 

22*.  Judgment  at  law — Will  be  enjoined, 
when. — Judgment  at  law  will  only  be  en- 
joined where  case  presents  facts  not  only 
showing  equitable  rights  of  complainant, 
but  also  showing  that  he  could  not  have 
availed  himself  of  such  facts  in  legal  forum. 
Tendency  of  modern  legislation  and  prac- 
tice has  been  to  abridge  necessity  for  this 
class  of  bills  by  providing  remedies  In 
courts  of  law  for  many  of  the  exigencies 
which  called  them  Into  existence. — Reagan 
v.  Fitzgerald,  75  Cal.  280,  232,  17  Pac.  198. 

227.  Jurisdiction  of  suit  for  relief  against 
judgment— Will  not  be  maintained  by 
equlty  merely  on  ground  that  demand  may 
be  unconscionable  and  that  Injustice  may 
have  been  done,  provided  It  was  competent 
for    party    to    have    placed    matter    before 
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court  in  original  action  either  upon  Issues 
joined  or  upon  motion  to  set  aside  verdict 
or  judgment. — Borland  v.  Thornton,  12  Cal. 
440,    446;   Ede   v.    Hazen,    61    Cal.   860. 

228.  Moving  for  new  trial  and  falling— 
Effect  of. — When  a  party  moves  for  a  new 
trial  and  fails,  the  action  at  law  being 
affirmed  on  appeal,  party  can  not  go  inta 
equity  to  enjoin  Judgment  on  matters  relied 
upon  for  relief  in  such  action  at  law.— 
Collins  v.  Butler,  14  Cal.   223,   226. 

229.  Neglecting  to  apply  for  new  trial 
within  time  after  verdict  at  law  having 
been  obtained  against  defendant,  equity 
will  not  entertain  bill  for  injunction  on 
ground  that  original  demand  was  uncon- 
scientious. It  is  not  practice  of  courts  of 
equity  to  assume  jurisdiction  in  favor  of 
parties  who,  having  had  opportunity  of  as- 
serting title  in  another  court  where  matter 
has  been  properly  subject  of  adjudication, 
have  either  missed  that  or  have  not  thought 
proper  to  bring  their  title  forward. — Phelps 
v.   Peabody,  7  Cal.  50,  53. 

280.  No  knowledge  of  Justice**  Judgmeat 
—Effect  of. — No  knowledge  of  justice's 
judgment  against  him  for  more  than  thirty 
days  after  its  rendition,  such  allegation  by 
plaintiff  is  not  averment  that  he  was  not 
served  with  process  in  such  action  nor  that 
he  did  not  appear  therein,  nor  that  he  was 
not  personally  present  at  trial,  and  such 
complaint  is  insufficient  to  enjoin  sale  under 
execution  from  justices'  court. — Farrington 
v.  Brown,  65  Cal.  820.  321,  4  Pac.  26. 

281.  Not  manifestly  wrong— Not  re- 
strained.— In  those  cases  In  which  a  judg- 
ment is  not  manifestly  wrong,  will  not  be 
enjoined  by  equity  simply  because  of  defect 
in  evidence.  Jurisdiction  of  person  is  ac- 
quired with  service  of  process  and  dates 
from  such  service  and  not  from  return, 
which  is  only  one  mode  laid  down  by  stat- 
ute for  proving  such  service.  It  may  be 
that  evidence  of  service  on  file  is  insuffi- 
cient to  authorise  rendition  of  judgment, 
but  this  objection  should  be  taken  advan- 
tage of  either  upon  appeal  or  motion  to 
vacate  judgment.— Pico  v.  Sunol,  $  Cal.  294. 
295. 

282.  Obtained  in  violation  of  written  stip- 
ulation on  file  In  action  will  be  restrained 
by  court  in  which  judgment  was  obtained 
from  enforcing  it — McLeran  v.  McNamara. 
56  Cal.  508,  512,  513. 

288.  Parties  to  Judgment— B*ulty  M7  in- 
terfere in  their  behalf  when  to  stop  execu- 
tion of  judgment  where  It  ,1«  obtained  by 
Imposition  upon  court  or  by  fraud  prac- 
tised upon  parties;  and  in  favor  of  one 
who  was  not  party  to  judgment  It  will  In- 
terfere where  it  is  made  to  appear  that  its 
enforcement  would  work  Irreparable  injury 
to  land  of  which  he  is  owner  and  In  posses- 
sion, or  deprive  him  of  its  use  and  enjoy- 
ment,   or    create    legal    cloud   upon    title. 

Roman   Catholic   Archbishop   of  San  Fran- 
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Cisco  v.  Shipman,  69  Cal.  586,  588,  689,  11 
Pac.   848. 

234.  Prevention  of  frand  or  relieving 
from  Injury*— Reason  for  Interfering-. — Pre- 
vention of  fraud  or  relieving  from  sub- 
stantial injury  or  gross  injustice  is  only 
time  that  equity's  high  and  extraordinary 
power  of  interference  by  injunction  is  ever 
resorted  to.  Equity  does  not  lightly  inter- 
fere with  Judgments  at  law,  and  its  powers 
are  never  exerted  merely  for  correction  of 
informalities  or  irregularities  in  legal  or 
Judicial  proceedings.  He  who  seeks  to  avail 
himself  of  such  defects  must  prosecute  his 
remedies  at  law. — Gregory  v.  Ford,  14  Cal. 
138,   142,   78  Am.   Dec.   639. 

235.  Proceeding*    at    law    are    restrained 

by  injunction  where  facts  show  it  to  be 
against  good  conscience  to  enforce  such 
proceedings  and  at  same  time  show  that 
injured  party  could  not  have  availed  him- 
self of  such  facts  in  court  at  law,  or  of 
which  he  might  have  availed  himself  at 
law,  but  was  prevented  by  fraud  or  acci- 
dent unmixed  with  any  fault  or  neglect  on 
his  part. — Reagan  v.  Fitzgerald,  75  Cal.  230, 
232,   17  Pac.  198. 

236.  Right  to  move  for  new  trial  having 
been  lost  to  party  by  reason  of  fraudulent 
conduct  and  deceitful  representation  upon 
part  of  his  adversary  In  action  at  law, 
equity  will  lend  aid  by  Injunction  to  restrain 
enforcement  of  Judgment  thus  fraudulently 
obtained. — Thompson  v.  Laughlin,  91  Cal. 
313,    317,    27    Pac.    752. 

237.  Valid  defense  not  Interposed — Not 
restrained. — No  clear  cases  in  which  a  valid 
defense  has  not  been  Interposed  in  original 
action,  and  Judgment  having  gone  for  plain- 
tiff, Judgment  will  not  be  enjoined.  If 
there  was  good  defense  it  should  have  been 
made  at  that  time. — Beaudry  v.  Felch,  47 
Cal.  183,  186;  Aldrich  v.  Stephens,  49  Cal. 
676,  678;  Kelley  v.  Kriess,  68  Cal.  210,  215, 
216,   9    Pac.   129. 

238.  Valid  on  Its  face— When  restrained. 
— A  Judgment  valid  on  its  face,  will  not  be 
restrained  by  equity  unless  it  Is  unjust 
Judgment.  Plaintiffs  must  show  that  they 
have  good  defense  to  action  at  law,  and 
this  may  be  done  by  averring  that  at  time 
of  entry  of  Judgment  complaint  of  plain- 
tiffs In  such  suit  had  no  cause  of  action 
against  them. — Harniah  v.  Bramer,  71  Cal. 
155,  159,  11  Pac.  888. 

289.  Valid  reason  for  fallnre  of  the 
plaintiff  to  plead  demerits  of  original  action 
not  being  set  forth  in  complaint,  Judg- 
ment against  plaintiff  will  not  be  set  aside 
by  equity.  That  he  was  prevented  by  busi- 
ness engagements  from  interviewing  his 
counsel,  and  that  counsel  thought  it  advis- 
able to  see  his  client  before  answering,  is 
without  avail.  Affidavit  of  counsel  stating 
that  it  was  impossible  for  him,  on  general 
character  of  information  received  from 
client,  to  interpose  proper  and  full  defense, 
but   not   showing  how   or   in   what   respect. 


must  be  regarded  as  resting  only  in  aver- 
ment.— Borland  v.  Thornton,  12  Cal.  440, 
445. 

240.  When  absolutely  void — Perfect  rem- 
edy at  law  by  application  to  court  to  quash 
execution,  for  court  can  at  any  time  arrest 
all  processes  Issued  by  its  clerk  on  Judg- 
ments which  are  void.  If  Judgment  be  not 
absolutely  void  and  defective,  but  merely 
irregular,  remedy  is  by  motion  before  Judg- 
ment or  on  appeal. — Logan  v.  Hlllegass,  16 
Cal.  200,  202;  Comstock  v.  Clemens,  19  Cal. 
77,  80;  Gates  v.  Lane,  49  Cal.  266,  269;  Luco 
v.  Brown,  73  Cal.  3,  6,  2  Am.  St.  Rep.  772, 
14   Pac.   366. 

241.  Will  not  he  enjoined  on  matter  pre- 
sented for  new  trial. — Will  not  be  enjoined 
on  matter  upon  which  party  relied  for  new 
trial  and  which  was  held  insufficient. 
Chancery  will  not  give  relief,  by  way  of 
appeal,  upon  same  facts  passed  upon  In 
Judgment  by  law  side  of  same  court.  Such 
matters,  if  sufficient  at  all,  were  matters  for 
relief  at  law. — Collins  v.  Butler,  14  Cal.  223» 
226. 

VIII.    MISJOINDER  OF  DEFENDANT*. 

As  to  absence  of  necessary  party  pre- 
venting granting  of  Injunction,  see  par.  6r 
this  note. 

242.  Cause  of  snlt  being  entire  In  Itself— 
No  misjoinder. — In  an  instance  in  which  the 
cause  of  suit  is  entire  in  itself,  and  relief 
sought  not  consisting  in  separate  uncon- 
nected things,  all  defendants  connected 
therewith,  and  to  be  affected  thereby,  may 
be  brought  into  one  suit,  and  it  is  neces- 
sary that  interest  of  each  defendant  should 
extend  to  whole  subject-matter  of  litiga- 
tion. Numerous  parties  diverting  water  of 
certain  stream  to  damage  of  plaintiff  may 
be  all  enjoined  as  defendants. — Pacific  L.  S. 
Co.  v.  Hanley,  98  Fed.  327. 

243.  Distinction  which  Is  plain  exists  be- 

between  holding  one  defendant  liable  for 
past  wrongs  of  all  other  defendants  and 
simply  enjoining  all  from  committing  wrong 
in  future. — Miller  v.  Highland  D.  Co.,  87  Cal. 
430,  433,  22  Am.  St.  Rep.  254,  25  Pac.  550. 

244.  Diverting  wnters  of  stream—When 
no  misjoinder  as  to, — In  action  for  injunc- 
tion by  plaintiff  who  claims  appropriate 
right  to  take  water  from  stream  against 
several  defendants  who  are  alleged  to  be 
diverting  water  from  stream  to  injury  of 
plaintiff,  with  no  claim  for  Joint  damages 
against  them  as  Joint  tort-feasors,  it  is  not 
necessary  that  defendants  be  acting  in  con- 
cert or  by  unity  of  design  in  order  to  be 
Joined. — Montecito  Valley  W.  Co.  v.  Santa 
Barbara,  144  Cal.  578,  595,  77  Pac.  1113. 

As  to  matters  affecting  waters,  see  Part 
XVin.  this  note. 


245.  Same— Separately  and  Independently 
diverting  waters  of  creek  so  that  the  plain- 
tiff can  not  obtain  full  amount  of  water  of 
such  creek  to  which  he  Is  entitled  makes 
all   such   parties   proper   parties   defendant. 
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Each  defendant  diverts  some  of  water  and 
In  aggregate  reduces  volume  below  amount 
to  which  plaintiff  is  entitled,  although 
amount  diverted  by  any  one  would  not.  It 
is  evident,  therefore,  that  without  unity  of 
action  no  wrong  would  be  committed. — 
Hillman  v.  Newington,   57  Cal.   56,   63,   64. 

246.  Compares  Miller  v.  Highland  D.  Co. 
87  Cal.  430.  432,  433,  22  Am.  St.  Rep.  254,  25 
Pac.  550. 

247.  In  actio*  to  abate  nubile  or  private 
nuisance— No  misjoinder,  wben. — In  the  case 
of  an  action  to  abate  public  or  private 
nuisance  all  persons  engaged  in  commis- 
sion of  wrongful  acts  which  constitute 
nuisance  may  be  enjoined  jointly  or  sever- 
ally. It  is  nuisance  itself  which,  if  de- 
structive of  public  or  private  rights,  may 
be  enjoined. — People  v.  Gold  Run  D.  &  M. 
Co.,  66  Cal.  138,  149,  66  Am.  Rep.  80,  4 
Pac.  1152.  See  Miller  v.  Highland  D.  Co., 
87  Cal.  430,  482,  433,  22  Am.  St.  Rep.  254. 
25  Pac.  550. 

248.  Occurs  where  complaint  shows  no 
combination. — A  misjoinder  occurs  in  those 
cases  in  which  the  complaint  alleges  that 
several  separate  and  distinct  parties  who 
are  joined  as  defendants  are  about  to  de- 
posit tailings  and  debris  from  their  several 
mining  claims  so  that  they  will  reach  chan- 
nel of  river  and  be  carried  on  to  plaintiff's 
land,  there  being  nothing  alleged  showing 
any  collusion  or  combination  between  the 
defendants. — Keyes  v.  Little  York  G.  W.  & 
W.   Co.,   53  Cal.   724,   729,  730. 

240.  Comparct  Hillman  v.  Newington, 
57  Cal.  56,  63,  64.  See  People  v.  Gold  Run 
D.  &  M.  Co.,  66  Cal.  188,  149,  56  Am.  St. 
Rep.  80,  4  Pac.  1152. 

250.  Plaintiffs— Several  adjoining  prop- 
erty-owners may  join. — In  a  case  in  which 
several  abutting  property-owners  damaged, 
or  threatened  to  be  damaged,  in  same  man- 
ner, may  properly  join  as  plaintiffs  in  suit 
to  restrain  such  injury;  but  if  damages  are 
sought  because  of  acts  of  defendants,  plain- 
tiffs must  sue  separately.  —  Geurkink  v. 
Petaluma,    112    Cal.    306,    310,    44    Pac.    570. 

DC.     MULTIPLICITY  OF  ACTIONS. 

As  to  allegation  that  to  recover  damages 
for  acts  would  require  multiplicity  of  ac- 
tions being  insufficient  to  aid  averment  of 
Irreparable  injury,  see  pars.  278-282,  this 
note. 

As  to  equity  Interfering  to  prevent  multi- 
plicity of  actions  In  canes  of  trespass,  see 

par.  275,  this  note. 

An  to  Injunction  against  acta  already 
committed  but  which  will  probably  be  re- 
pented Indefinitely,  to  prevent  multiplicity 
of  actions,  see  par.  274  this  note. 

251.  Averment  in  complaint  that  injunc- 
tion '  will  prevent— Insufficent. — A  mere 
averment  in  complaint  that  granting  in- 
junction will  prevent  multiplicity  of  suits 
Is  not  sufficient  to  Justify  issuance  of  writ 
unless    it    fairly   appears    from    nature    of 


subject-matter  that  multiplicity  of  suits 
would  follow  if  writ  were  not  granted. 
Mere  fact  that  owner  of  land  might  be  com- 
pelled to  defend  his  title  or  prosecute  action 
against  possible  asserted  claim  based  upon 
void  deed  would  not,  of  course,  be  sufficient. 
— Byrne  v.  Drain,  127  Cal.  663,  668,  *0  Pac. 
483. 

252.  Collection  of  Illegal  tax  against 
many— Enjoined. — The  collection  of  illegal 
tax  levied  against  several  hundred  land- 
owners may  be  enjoined,  thereby  avoiding 
multiplicity  of  suits. — Pettit  v.  Duke,  10 
Utah   311,   37  Pac.  568. 

253.  Collection  of  tax  —  Levied  upon 
property  exempt  from  taxation,  will  be  en- 
joined by  equity  to  prevent  multiplicity  of 
suits  and  to  afford  complete  remedy. — Conn. 
Terrett  v.  Town  of  Sharon,  34  Conn.  105. 
IU.  Cleghorn  v.  Postlewalte,  43  111.  428.  lad. 
Commissioners  v.  Markle,  46  Ind.  96. 
Iowa.  Williams  v.  Pienny,  25  Iowa  436.  Mo. 
Hooper  v.  Ely,  46  Mo.  505.  Mont.  Northern 
Pac.  R.  Co.  v.  Carland,  5  Mont.  146,  S  Pac. 
134. 

254.  Though  tax  be  conceded  illegal,  it 
does  not  necessarily  follow  for  that  reason 
alone  that  injunction  will  lie.  Courts  of 
equity  will  not  restrain  action  of  public 
officers  except  where  it  is  necessary  to  pro- 
tect rights  of  citizen  whose  property  is  to 
be  taxed  and  where  he  has  no  adequate 
remedy  at  law.  It  must  appear  that  en- 
forcement of  tax  would  lead  to  multiplicity 
of  suits,  or  produce  irreparable  injury,  or 
where  property  is  real  estate  throws  cloud 
upon  title  of  complainant,  before  aid  of 
equity  can  be  Invoked. — Savings  &  L.  Soc. 
v.  Austin,  46  Cal.  416,  489;  Cent.  Pac.  R.  Co. 
v.  Corcoran,  48  Cal.  65,  70;  Dean  v.  Davis, 
51  Cal.   406,  412. 

255.  Enforcement  of  special  assessment 
—Void  on   Its  face— When  restrained. — The 

enforcement  of  special  assessment,  void  on 
its  face,  and  not  casting  cloud  on  title  to 
real  estate,  will  be  taken  jurisdiction  of  by 
court  of  equity  at  suit  of  one  property- 
owner  on  behalf  of  himself  and  all  similarly 
interested  under  its  jurisdiction  to  prevent 
multiplicity  of  suits. — Dumars  v.  Denver,  16 
Colo.  App.  375,  65  Pac.  580. 

250.  Preventing  multiplicity  of  suits- 
Affords  another  exception  to  rule  and  will 
warrant  interposition  of  equity  even  though 
there  be  remedy  at  law.  Trespass  of  con- 
tinuing nature  whose  constant  recurrence 
renders  remedy  at  law  inadequate  unless 
by  multiplicity  of  suits,  affords  sufficient 
ground  for  relief  by  injunction. — Kellogg 
v.  King,  114  Cal.  878,  387.  888,  55  Am.  St. 
Rep.  74,  46  Pac  166. 

X.     REMEDY   AT    LAW. 

As  to  when  remedy  at  law  la  tnnwsaelent 
to  redress  trespass*  see  pars.  880,  884,  this 
note. 

257.  Adequate  remedy  at  law  existing 
by   motion— No  Injunction^— In   those  cases 
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In  which  an  adequate  remedy  at  law  exists      raent  of  a  justices'  court  is  void  on  its  face 
by  motion  and  having:  been  pursued,  court      for  want  of  jurisdiction,  party  has  adequate 


of  equity  will  not  grant  injunction  to  re- 
strain collection  of  judgment. — Reagan  v. 
Fitzgerald,  76  Cal.  230,  233,  17  Pac.  198. 

258.  Assistance  of  equity  can  not  be 
Invoke*  so  long;  as  remedy  by  motion 
exists;  but  when  time  within  which  motion 
may  be  made  has  expired,  and  no  laches  or 
want  of  diligence  is  imputable  to  party 
asking;  relief,  there  is  nothing;  in  reason  or 
propriety  preventing;  interference  of  equity. 
— Bibend  v.  Kreutz,  20  Cal.  109,  115;  Ede  v. 
Hazen,  61  Cal.  360,  361. 

259.  Continuous  wrongful  acts  being; 
shown— When  equity  Interferes. — In  those 
cases  in  which  continuous  wrongful  acts 
and  consequent  Infringement  on  rights  are 
shown,  it  is  only  in  equity  that  adequate 
relief  can  be  had.  And  it  is  not  necessary 
to  prove  damages. — Moore  v.  Clear  Lake 
Water  Works,   68  Cal.  146,  150,   8  Pac.   816. 

260.  Defense  available  In  action  at  law- 
Should  be  set  up  la  suck  action,  and  there 
is  no  ground  for  assumption  that  such  de- 
fense is  basis  for  equitable  relief  as  con- 
tradistinguished from  defense  at  law.  If 
plaintiff  in  action  of  ejectment  is  not  en- 
title to  possession  by  reason  of  facts  set 
forth  by  defendant  in  that  action  in  suit 
for  injunction,  such  facts  should  have  been 
proved  on  trial  as  defense  to  said  action; 
if  not  proved,  that  fact  affords  no  ground 
for  equitable  relief. — Agard  v.  Valencia,  89 
CaL    292,   803. 

261.  Efforts  of  defendant  to  redress  In- 
jury being;  thwarted  by  conduct  of  plain- 
tiff, and  no  sufficient  reason  appearing  why 
he  did  not  accept  remedy  offered,  which 
was  plain,  speedy,  and  adequate,  injunction 
should  be  denied,  for  it  only  issues  to  pre- 
vent wrongs  otherwise  irremediable.  — 
Richardson  v.  Eureka,  110  Cal.  441,  446,  42 
Pac.    965. 

26H.  Falling;  to  move  for  new  trial  on  ac- 
count of  fraudulent  conduct  and  deceitful 
misrepresentations  upon  part  of  defendant, 
is  not  such  negligence  on  part  of  plaintiff 
as  to  deprive  him  of  right  to  appeal  to  court 
of  equity  to  restrain  defendant  from  reap- 
ing full  fruits  of  broken  agreement  of  his 
attorney,  and  to  permit  that  which  would 
be  fraud  on  plaintiff  and  reproach  to  law 
and  to  court  administering  it. — Thompson 
v.  Laughlin,  91  CaL  813,  318,  27  Pac.  752. 

2CS.  Judgment  and  execution  void  on 
face— Remedy  by  motion. — In  a  case  in 
which  a  judgment  and  an  execution  based 
thereon,  are  void  on  face,  court  of  law  has 
ample  power  to  afford  speedy  and  adequate 
relief.  Court  has  entire  control  over  proc- 
ess and  can  arrest  it,  and  also  upon  proper 
application,  has  authority  to  order  suspen- 
sion of  execution  of  writ  until  motion  be- 
fore court  to  recall  or  quash  can  be  heard. 
— Sancbe*  v.  Carriaga,  81  Cal.  170,  172. 

244.     Judgment  of  Justices'  court  void  on 
by   motion. — When    a    Judg- 


remedy  by  motion  in  that  court  to  arrest 
execution  and  stay  further  process  on  judg- 
ment, and  injunction  to  restrain  execution 
on  such  judgment  will  be  denied. — Gates 
v.   Lane,    49   Cal.    266,    269. 

265.  Laches— In  not  taking;  advantage  of 
remedy  by  motion— No  Injunction. — In  a 
case  of  laches  in  not  taking  advantage  of 
adequate  and  speedy  remedy  by  motion  ap- 
pearing, they  are  not  entitled  to  injunction 
restraining  execution  on  Judgment.  Formal 
action  is  unnecessary  as  well  as  expensive 
and  dilatory  where  motion  in  court  itself 
would  reach  to  same  end,  and  where  plain- 
tiff has  adequate  and  speedy  remedy  at  law 
he  is  not  entitled  to  assistance  of  court 
of  equity. — Moulton  v.  Knapp,  85  Cal.  385, 
389,   24  Pac.   803. 

266.  .  Neglecting;  to  set  up  all  defenses  in 

former  suit  where  rights  of  lienholder  to 
have  premises  sold  to  satisfy  its  lien  where 
directly  adjudicated,  execution  on  such  for- 
mer suit  can  not  be  enjoined  on  ground 
that  at  time  of  commencement  of  such  for- 
mer suit,  and  ever  since,  premises  in  ques- 
tion constituted  plaintiff's  homestead. — 
Rucker  v.  Langford,  188  Cal.  611,  613,  71 
Pac.    1123. 

267.  No  reason  given  for  not  obtaining 
all  relief  at  law— Effect  of. — In  a  case  In 
which  no  reason  is  given  why  plaintiff  could 
not  obtain  all  relief  to  which  he  is  entitled 
in  pending  action  of  claim  and  delivery. 
Injunction  will  not  lie. — Richards  v.  Klrk- 
patrick,  53  Cal.  433,  435.  See  Leach  v.  Day, 
27  Cal.  643,  645,  646;  Rahm  v.  Minis,  40 
Cal.   421,    425,   426. 

248.  Compare  i  Moore  v.  Clear  Lake 
Water  Works,  68  Cal.  146,  150,  8  Pac.  816. 

269.  Objection   to    remedy    by   Injunction 

on  ground  that  court  rendering  judgment 
has  power,  upon  motion,  to  grant  full  relief, 
is  waived  by  defendant  by  answering  with- 
out first  moving  to  dismiss  action  on  ground 
that  plaintiff  should  have  proceeded  by 
motion. — Thompson  v.  Laughlin,  91  Cal.  313, 
318,   27   Pac.   762. 

270.  Right  of  action  at  law— Effect  as  to 
threatened  trespass. — Right  of  action  at 
law  will  not  prevent  right  to  equitable  re- 
lief by  way  of  injunction  against  threatened 
trespass, — If,  under  circumstances,  legal 
remedy  would  fail  of  affording  adequate  re- 
lief against  impending  wrong.  Remedy  by 
injunction  may  be  invoked  to  restrain  acta, 
or  threatened  acts,  of  trespass  in  any  In- 
stance where  such  acts  are,  or  may  be,  an 
irreparable  damage  to  particular  species  of 
property  Involved.  In  such  case  solvency 
or  insolvency  of  wrong-doer  is  immaterial. 
Nature  of  injury  and  not  incapacity  of  party 
to  respond  In  damage  determines  right.— 
Kellogg  v.  King,  114  Cal.  878,  885,  55  Am. 
St  Rep.  74,  46  Pac.  166. 


271. 
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quash  writ,  or  an  appeal  lying  from  adverse 
decision,  injunction  will  not  be  granted. — 
Shelden  v.  Motter  (Kan.  App.  May  4,  1898), 
53  Pac.  89. 

XI.     STATEMENT   OF   INJURY— A.   IN 

GENERAL. 

As  to  damage!  being  Inadequate  for  waate 
committed,  see  pars.   363,  366,   this  note. 

Aa  to  Injunction  being  proper  to  restrain 
Injury  to  land  because  of  changing  now  of 
water,  Irrespective  of  damages,  see  pars. 
325.  327,  331,  336,  this  note. 

As  to  Injunction  not  to  be  granted  In  aid 
of  action  of  trespass  unless  Injury  1*  Irrep- 
arable, see  pars.  273,  289,  this  note. 

As  to  Irreparable  injury  being  necessary 
in  order  to  restrain  sale  of  personal  prop- 
erty under  execution,  see  par.  174,  this  note. 

As  to  solvency  being  Immaterial  where 
injury  Is  Irreparable,  see  pars.  158,  160,  this 
note. 

As  to  waste  being  enjoined  because  It 
produces  Irreparable  damage,  see  par.  808, 
this   note. 

273.  Amount  of  Injury  Inflicted  on  stran- 
gers—Consideration of. — The  amount  of  in- 
jury which  may  thereby  be  inflicted  on 
strangers  to  suit  and  third  parties,  is  bound 
to  be  considered  by  court  in  granting  in- 
junction.— Santa  Cruz  F.  B.  Assoc,  v.  Grant, 
104  Cal.  306,  308,  37  Pac.  1034. 

273.  Being    Incapable    of    ascertainment, 

or  being  computed  in  damages  so  that  only 
nominal  damages  can  be  recovered,  does 
not  lead  to  conclusion  that  such  Injury  is 
trifling  or  inconsiderable.  That  injury  is 
unascertainable,  and  in  that  sense  inappre- 
ciable, may  be  good  reason  why  injunction 
should  issue. — Heilbron  v.  Fowler  S.  C.  Co., 
75  Cal.  426,  430,  431,  7  Am.  St.  Rep.  183, 
17  Pac.  635. 

274.  Being  only  occasional  and  damage 
amall  and  accidental,  rather  than  probable 
and  necessary  consequence  of  acts  com- 
plained of,  injunction  will  be  denied.  Each 
case  must  be  governed  by  circumstances 
that  surround  it  and  by  relative  equities. 
— Peterson  v.  Santa  Rosa,  119  Cal.  387,  391, 
51  Pac.  557. 

275.  Is  not  shown,  when. — Injury  is  not 
shown  by  allegation  that  defendant  has 
contracted  with  plaintiff  to  deliver  certain 
amount  of  water,  and  that  he  is  about  to 
enter  into  other  contracts  for  delivery  of 
water  to  other  persons,  whereby  defendant 
will  contract  for  delivery  of  more  water 
than  capacity  of  its  ditch  will  enable  it  to 
supply,  and  injunction  issued  on  such  com- 
plaint will  be  dissolved. — Bank  of  Califor- 
nia v.  Fresno  C.  &  I.  Co.,  63  Cal.  201,  203. 

276.  Mere    possibility    of  —  Insunlcent.  - — 

The  mere  possibility  of  injury,  or  anything 
short  of  reasonable  probability  of  injury  is 
insufficient  to  warrant  injunction  against 
any  proposed  use  of  property  by  owner.  In- 
jury,  material   and   actual,   not  fanciful   or 


theoretical,  or  merely  possible,  must  be 
shown  as  necessary  or  probable  result  of 
action  sought  to  be  restrained. — Loreni  v. 
Waldron,   96  Cal.   248,  249,  31  Pac.  54. 

277.  Showing  that  Injury  Inevitable  — 
Not  necessary  to  enable  plaintiff  to  main- 
tain action;  such  rule  would  prevent 
relief  in  large  class  of  cases  where  inter- 
position of  court  is  absolutely  necessary  to 
prevent  great  and  irreparable  injury.  Even 
in  plain  cases  it  would  seldom  be  possible 
to  know  that  injury  was  certain  to  occur. 
That  it  Is  very  probable  should  be  made 
to  appear  by  statement  of  facts  from  which 
court  will  be  able  to  conclude  injury  prob- 
able.— Nicholson  v.  Getchell,  96  Cal.  394, 
396,  31  Pac.  265. 

XII.     SAME— B.      IRREPARABLE 
INJURY. 

278.  Averment  of  — When  lnaunaelent  — 
Facts  necessary. — Allegation  of  irreparable 
injury  is  not  sufficient;  it  should  appear  tn 
court  in  facts  set  forth  in  bill. — De  Witt  v. 
Hays,  2  Cal.  463,  468,  469,  56  Am.  Dec.  351 

279.  Same — Allegation  that  Injury  would 
be  Irreparable  is  not  sufficient;  it  must  be 
shown  to  court  why  it  would  be  so,  other- 
wise extraordinary  remedy  of  injunction 
would  not  be  allowed,  especially  where  no 
action  has  ever  determined  plaintiff's  rightt. 
— Mechanics'  Foundry  v.  Ryall,  75  Cal.  601. 
603,  17  Pac.  708. 


280.  Same— General  averment  aa  to  la- 
Jury  caused,  or  to  be  caused,  by  acts  of 
defendant,  without  setting  out  facts  show- 
ing how  or  why  supposed  injury  would 
be  irreparable,  is  not  sufficient  to  obtain 
injunction  on  ground  of  irreparable  injury 
— California  Nav.  Co.  v  Union  Trans.  Co., 
122  Cal.  641,  643,  55  Pac.  691. 

281.  General  averment  that  defendant 
by  its  acts,  "has  caused,  and  does  cause,  to 
this  plaintiff,  continuous  and  dally  dam- 
age," being  insufficient  to  show  any  irrep- 
arable damage  whatever,  it  can  not  be.  In 
any  way,  aided  or  helped  out  by  further 
averment  that  to  recover  amount  of  such 
damages  "will  require  multiplicity  of  judi- 
cial proceedings." — California  Nav.  Co.  v. 
Union  Trans.  Co.,  122  Cal.  641,  648,  55  Pac. 
691. 

282.  Same — Mere  allegation  that  Irrep- 
arable Injury  will  result  to  complainant 
unless  protection  is  extended  to  him  is  not 
sufficient;  facts  must  be  stated  that  court 
may  see  that  apprehensions  of  irreparable 
mischief  are  well  founded.  —  Mechanics' 
Foundry  v.  Ryall,  75  Cal.  601,  602,  603,  17 
Pac.    703. 

283.  Complaint  to  enjoin  sheriff**  sale- 
Conclusions  of  law. — A  complaint  to  enjoin 
sheriff's  sale  of  land,  allegation  that  sale 
will  result  in  great  and  irreparable  damage 
and  injury  to  owner  is  not  admitted  by  de- 
murrer, as  such  allegation  is  conclusion  of 
law  and  not  statement  of  fact. — McCormlck 
v.    Riddle,    10   Mont.   467,   26   Pac.   202. 
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284.  Destruction  of  plaintiff's  growing; 
crops,  and  that  such  acts  will  render  val- 
ueless at  least  ten  acres  of  valuable  land, 
and  that  defendants  threaten  and  intend  to 
continue  such  acts,  allegations  to  such 
effect  make  out  case  of  irreparable  injury, 
and  are  sufficient  to  warrant  injunction. — 
Schneider  v.  Brown,  85  Cal.  205,  207,  24 
Pac.  715. 

285.  Injury  threatened  by  defendant  be- 
ins;  Irreparable,  and  going  to  substance  of 
inheritance,  it  is  matter  of  indifference 
whether  plaintiff  be  in  or  out  of  possession. 
— More  v.  Massini,  32  Cal.  590,  596.  ' 

28ft.  Mast  be  shown  by  facts — Which  Jus- 
tify such  conclusion. — But  in  cases  of  mines, 
timber,  and  quarries,  statement  of  injury  is 
sufficient.  In  nature  of  case,  all  party  could 
well  state  is  destruction  of  timber  in  one 
case,  and  taking  away  minerals  in  the 
other.  Taking  away  minerals  is  itself  In- 
jury that  is  irreparable,  because  taking 
away  substance  of  estate. — Merced  M.  Co. 
v.  Fremont,  7  Cal.  317,  322,  68  Am.  Dec.  262. 

287.  Nuisance  will  not  be  enjoined  un- 
less allegations  of  complaint  show  that  in- 
jury to  be  sustained  can  not  be  adequately 
compensated  by  damages,  or  that  it  is  irre- 
mediable, 'or  will  lead  to  Irremediable  in- 
jury.— Mlddleton  v.  Franklin,  3  Cal.  288,  241. 

288.  Temporary  restraint  of  act— When 
grunted* — A  temporary  restraint  of  an  act 
which  will  result  in  great  damage  to  plain- 
tiff if  not  so  restrained,  remedy  will  be 
afforded  by  injunction,  although  injury  is 
not  irreparable,  and  although  plaintiff  has 
other  remedies. — Staples  v.  Rossi,  7  Idaho 
618,  65  Pac.   67. 

289.  "That  use  and  occupation  of  street 
by  defendants  for  purpose  of  constructing 
and  operating  railroad  would  cause  great 
and  irreparable  injury  to  plaintiffs  and  their 
property  by  reason  of  constant  obstruction 
and  use  of  street  by  defendants,  in  front  of 
plaintiffs'  premises,"  such  averment  in  com- 
plaint is  insufficient  to  show  such  special 
damage  to  plaintiffs  as  would  enable  them 
to  maintain  action  to  enjoin  construction 
of  public  nuisance.  Facts  must  be  stated 
to  show  that  apprehension  of  injury  is  well 
founded.— Payne  v.  MCKinley,  54  Cal.  582, 
538;  Crowley  v.  Davis,  68  Cal.  460,  462. 

290.  Vested  rights  In  plaintiff  which 
sure  likely  to  suffer— Allegation  necessary. — 
In  the  case  of  vested  rights  in  plaintiff 
which  are  likely  to  suffer  great  or  Irrep- 
arable injury  from  act  complained  of  must 
be  shown:  mere  allegation  of  such  injury 
Is  insufficient.  Facts  stated  must  satisfy 
court  that  apprehension  Is  well  founded. — 
Branch  T.  Co.  v.  Board  of  Supervisors,  13 
Cal.    190. 

XIIL    TAXPAYER— ACTION  FOR  IN- 
JUNCTION BY. 

291.  Illegal  acts— Board  of  supervisors 
can  not  be  restrained  from  doing  unau- 
thorized  acts    and    incurring    liabilities,    if 


such  liabilities  will  not  be  legal  and  valid 
claims  against  county. — Linden  v.  Case,  46 
Cal.  172,  174. 

202.  Compare i  Bradford  v.  San  Francisco, 
112  Cal.  637,  542,  44  Pac.  912;  Johnston  v. 
County  of  Sacramento,  137  Cal.  204,  210,  69 
Pac.  962. 

293.  Board  of  supervisors  can  not  be  re- 
strained from  ordering  warrant  drawn  for 
claim  alleged  to  be  illegal,  nor  auditor 
from  drawing  same,  nor  treasurer  from 
paying  such  warrant  when  drawn. — Mc- 
Brlde  v.  Newlin,  129  Cal.  36,  37,  61  Pac. 
577. 

294.  Compares  Winn  v.  Shaw,  87  Cal.  631, 
637,  25  Pac.  968;  Bradford  v.  San  Fran- 
cisco, 112  Cal.  537,  642,  44  Pac.  912;  John- 
ston v.  County  of  Sacramento,  137  Cal.  204, 
210,   69   Pac.    962. 

295.  Bonds  void  In  hands  of  bona  nde 
holder— Issuance    of    not    restrained. — In    a 

case  in  which  bonds  void  in  hands  of  bona 
flde  holder  for  value  would  not  be  valid 
charge  against  city,  and  taxpayer  can  suf- 
fer no  damage  if  such  bonds  are  put  in 
circulation,  and  therefore  injunction  against 
issuance  of  such  bonds  will  be  denied. — 
McCoy  v.  Briant,  53  Cal.  247,  251. 

29*.  Collection  of  taxes  —  When  re- 
strained.— The  collection  of  taxes  can  not 
be  restrained  at  instance  of  taxpayer  who 
holds  unliquidated  claim  against  county 
where  it  is  not  shown  that  county  is  in- 
solvent, for  such  taxpayer  could  prove  no 
irremediable  evil  unless  county  were  in- 
solvent.— Fremont  v.  County  of  Mariposa, 
11  Cal.  361,  862. 

As  to  Injunction  to  restrain  collection  of 
taxes  and  assessments*  see  notes  69  Am. 
Dec.  198-205;  23  Am.  Rep.  622,  623;  49  Am. 
Rep.  287,  289;  53  Am.  Rep.   110-113. 

As  to  taxpayer  enjoining  collection  of 
tax    founded    upon    fraudulent    assessment, 

see  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  9  3764 
and  note  par.  23. 

297.  Same— Collection  of  tax  on  per- 
sonal property  can  not  be  restrained  by  in- 
junction except  where  injury  is  irreparable, 
if,  indeed,  that  furnishes  sufficient  ground 
for  interference.  This  must  appear  in  bill 
by  some  Issuable  averment,  and  be  sus- 
tained, if  denied.  It  should  also  show  that 
tax-collector  would  not  be  able  to  respond 
for  damages. — Ritter  v.  Patch,  12  Cal.  298, 
299. 

298.  Damage  to  taxpayer— Need  not  be 
alleged.  —  Taxpayer  In  action  to  restrain 
alleged  payment  of  public  money  by  super- 
visors for  lands  sought  to  be  purchased  by 
them  for  benefit  of  county  without  publica- 
tion of  notice  required  by  law,  need  not 
allege  in  his  complaint  that  county  or  he 
will  suffer  any  damage  if  such  lands  are 
accepted  and  paid  for,  or  that  value  of 
such  lands  is  less  than  price  agreed  to  be 
paid.  Question  is  not  whether  county  will 
profit  or  lose  by  transaction;  but  law  for- 
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bids  making  of  such  contract  until  pre- 
ceded by  proper  publication,  and  without 
such  publication  there  can  be  no  legal  lia- 
bility on  part  of  county  to  pay,  and  illegal 
payment  of  money  should  be  prevented. — 
Winn  v.  Shaw,  87  Cal.  631,  637,  25  Pac.  968. 

299.  Con  pare:    McBride    v.    Newlln,    129 
Cal.   36,  37,  61  Pac  577. 

300.  Increased  burden  of  taxation— Rea- 
Hon  for  Injunction. — Taxpayer  can  restrain 
alleged  action  of  supervisors  which  would 
increase  burden  of  taxation.  It  Is  not  so 
clear,  however,  when  he  can  compel  af- 
firmative action,  although  it  has  been  held 
that  he  can,  by  mandamus,  compel  assessor 
to  assess  property  subject  to  assessment. 
— Gibson  v.  Board  of  Supervisors,  80  Cal. 
359,   366,   22  Pac.   225. 

801.  Same  —  Taxpayer  la  interested  In 
amount  of  tax  to  be  collected  on  his  prop- 
erty, and  may  properly  commence  proceed- 
ings to  enjoin  city  council  from  doing  an 
act  which  may  result  in  addition  to  burden 
of  taxation. — Schumaker  v.  Toberman,  56 
Cal.   508,  512. 

302.  Issuance  of  fundings  bonds— -  When 
restrained* — The  issuance  of  funding  bonds 
which  are  to  be  issued  for  debts  contracted 
in  violation  of  constitution  may  be  enjoined 
at  suit  by  taxpayer  and  resident  of  county. 
— Dunbar  v.  Board  of  Commissioners,  5 
Idaho  407,  49  Pac.  409. 

303.  Taxpayer  has  sufficient  Interest  — 
In  proper  application  of  bonds  belonging  to 
county  that  he  may  maintain  action  to  pre- 
vent their  withdrawal  from  treasury  in 
payment  or  satisfaction  of  demands  which 
have  no  validity  against  county. — Winn  v. 
Shaw,  87  Cal.  631,   636,   25  Pac.  968. 

304.  Compare:  Irwin  v.  Exton,  125  Cal. 
622,  626,  58  Pac.  257;  McBride  v.  Newlin,  129 
Cal.  36,  87,  61  Pac.  577. 

306.  Same— In  subject-matter  to  prevent 
consummation  of  Illegal  act  of  taking  all 
public  moneys  of  municipality  out  of  hands 
of  their  legal  custodians,  and  placing  them 
fn  power  and  control  of  private  corporation. 
— Yarnell  v.  Los  Angeles,  87  Cal.  603,  610, 
25    Pac.    767. 

306.  Same— To  prevent  an  untrue,  public, 
official  declaration  of  result  of  election  on 

proposition  to  issue  bonds,  and  to  have 
true  declaration  made,  whether  real  result 
of  election  be  for  or  against  issuance  of 
such  bonds. — Gibson  v.  Board  of  Super- 
visors,   80   Cal.    869,    866,   22   Pac.    225. 

307.  Same — Objection  that  plaintiff  can 
not  maintain  action  to  restrain  board  of 
education  from  drawing  drafts  upon  school 
fund  to  pay  for  services  rendered  under 
appointment  by  such  board  which  is  unau- 
thorized by  law,  on  ground  that  he  does  not 
show  that  he  will  suffer  any  special  Injury 
different  from  that  of  public  at  large,  is 
untenable. — Barry  ▼,  Goad,  89  Cal.  215,  223, 
26  Pac.  785. 
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308.  To  restrain  payment  of  paslle 
moneys— Allegation*  necessary. — In  an  ac- 
tion to  restrain  payment  of  public  moneys 
for  claim  for  printing  alleged  to  be  illegal, 
must  allege  that  such  claim  has  been  made 
out  and  filed  with  supervisors,  or  that 
claim  will  be  presented. — McBride  v.  New- 
lin, 129  Cal.  36,  37,  61  Pac.  577.  See  Barto 
v.  Board  of  Supervisors,  135  Cal.  494,  49«. 
67  Pac.  758. 

XIV.     TAX-SALES— ENJOINING. 

As    to    estoppel    from    enjoining    mien 
ment,  see  note  69  Am.  Dec.  204. 

As  to  Injunction  being  proper  remedy  in 
tax  cases,  see  Kerr's  Cyc.  Civ.  Code.  2d  ed„ 
f  3420   and   note   para.    107-125. 

As  to  Injunction  In  cases  of  tax-sale,  see 

Kerr's   Cyc.   Civ.   Code,    2d   ed.,    5  3420     and 
note  pars.  127-131. 

As  to  Injunction  not  belna;  proper  renway 
to  restrain  tax-collector  from  selling  prop- 
erty, see  Kerr's  Cyc.  Pol.  Code,  2d  ed., 
5  3693  and  note  par.  4. 

As  to  Injunction  to  restrain  sale  on  exeen- 
tlon,  see  pars.   109-111,  this   note. 

300.     Date  of  sale  should  be  allege  a-  IUm- 

mom» — The  date  of  sale  for  taxes  should  be 
alleged  in  order  that  the  court  might  know 
whether  or  not  action  could  be  tried  and 
determined  before  date  of  sale  and  there- 
fore judge  whether  temporary  injunction 
would  or  would  not  be  necessary.— Santa 
Crua  P.  B.  Assoc  ▼.  Grant,  104  Cal.  306,  809. 
87  Pac.  1034. 

31*.     Goods  stored  In  warehouse  can  not 

be  taxed  to  owner  of  warehouse,  and  in- 
junction will  lie  on  his  behalf  to  prevent 
sale  of  warehouse  owned  by  him  for  de- 
linquent tax  upon  goods  stored  therein.— 
Weyse  v.  Crawford,  85  Cal.  196,  202,  24  Pac 
735. 

311.  Illegality  of  tax  not  appearing  aa 
face  of  record  —  Injunction  Ilea.— In  those 
cases  in  which  the  illegality  or  fatal  defect 
of  a  tax-assessment  does  not  appear  on  face 
of  record,  but  requiring  to  be  shown 
aliunde,  so  that  record  would  make  out 
prima  facie  right  in  purchaser,  and  evi- 
dence to  rebut  this  case  may  possibly  be 
lost  or  may  be  unavoidable  from  death  of 
witness  or  otherwise,  or  when  deed  given 
on  sale  of  lands  for  tax  would,  by  statute, 
be  presumptive  evidence  of  good  title  in 
purchaser  so  that  purchaser  might  rely 
upon  that  for  recovery  of  lands  unless  ir- 
regularities were  shown,  courts  of  equity 
regard  such  cases  as  coming  within  ordi- 
nary jurisdiction  on  ground  that  cloud  on 
title  existed  or  was  Imminent— Northern 
Pac  R.  Co.  v.  Carland,  6  Mont.  146,  3  Pac 

134. 

312.  Litigation  with  pnrehaaers— Allegs- 
tion  of.— Allegations  that  if  sale  be  allowed 
to  proceed  plaintiffs  will  be  Involved  in 
litigation  with  purchasers,  is  mere  specula- 
tion, as  to  probabilities  which  may  or  may 
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not  occur.  Non  constat  that  purchaser  will 
be  found,  or  that  there  will  be  more  than 
one,  or  that  purchaser  will  claim  benefit 
of  purchase,  or  that  he  will  accept,  or  that 
collector  will  ever  execute  deed  for  prop- 
erty.— Savings  &  L.  Soc.  v.  Austin,  46  Cal. 
416,   489. 

SIS.  Question  of  taxation  —  Involve* 
Issue*  at  law. — The  question  of  taxation 
simply  involves  issue  which  is  strictly  one 
at  common  law,  and  courts  of  equity  can 
take  no  cognizance  thereof.  Writ  of  in- 
junction can  only  be  issued  where  bill  of 
complaint  makes  out  case  of  equity  juris- 
diction.— Minturn  v.  Hays,  2  Cal.  690,  593, 
56  Am.  Dec.  366. 

314.  Void  on  face  of  proceedings— No  In- 
junction.— Where  a  tax-deed,  void  on  its 
face,  would  cast  no  cloud  upon  title,  and 
injunction  will  not  lie  against  tax-collector 
to  restrain  execution  of  such  deed. — Russ 
&  Sons  Co.  v.  Crichton,  117  Cal.  695,  703, 
49  Pac.  1043. 

815.  Same— Taxes    Illegally    Imposed,    or 

valid  objection  appearing:  on  face  of  pro- 
ceedings, in  such  cases  parties  have  perfect 
remedy  at  law,  and  equity  has  no  power 
to  interfere  to  stay  collection  of  such 
taxes. — Robinson  v.  Gaar,  6  Cal.  273,  276. 

816.  Same— Tax-sale  belngr  void  because 
made  in  sum  greater  than  was  authorized 
by  law,  injunction  will  lie  to  restrain  mak- 
ing: of  deed  thereon. — Axtell  v.  Oerlach,  67 
Cal.  483,  8  Pac.  34. 

817.  Will    not    be    restrained   when    It    Is 

apparent  that  sale  would  be  void  on  face 
of  proceeding: s  upon  which  purchaser  must 
necessarily  rely  to  make  out  prima  facie 
case  to  enable  him  to  recover  under  sale. 
In  such  case  party  has  perfect  remedy  at 
law.  The  principle  is  that  proceedings, 
which  appear  upon  inspection  to  be  void, 
constitute  no  cloud. — Buck  nail  v.  Story,  86 
Cal.  67,  70. 

XV.     TRESPASS. 

As    to    distinction    between    trespass    and 

waste,  see  par.  349,  this  note. 

As  to  restraining;  trespaaa,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  9  3420  and  note  pars.  140- 
157. 


318.  About  to  be  committed— When 
■trained. — A  trespass  about  to  be  committed 
by  defendant  can  not  be  restrained  by 
injunction  unless  injury  is  irreparable, 
which  could  only  be  upon  clear  showing: 
of  plaintiff's  right  and  of  defendant's  In- 
solvency.— More  v.  Ord,  15  Cal.  204,  206. 

819.  Action  of  trespass  When  Injunc- 
tion granted  In  aid  of. — An  action  of  tres- 
pass ought  not  to  have  injunction  granted 
in  aid  of  it  unless  it  appear  that  injury 
will  be  Irreparable,  and  can  not  be  com- 
pensated in  damages. — Waldron  v.  Marsh, 
6  Cal.  119. 

89*.  Already  committed  —  Effect  If  re- 
peated In  case  of  a  trespass  already  com- 
mitted   but    which    evidence    shows    would 


probably  be  repeated  Indefinitely,  calls  for 
injunction,  and  it  is  properly  awarded  in 
such  case  to  avoid  multiplicity  of  actions 
for  damages,  and  perhaps  breaches  of 
peace. — Smithers  v.  Fitch,  82  Cal.  163,  158,  22 
Pac.  936. 

As    to   act   already    performed,   grenerally, 

see  pars.   8  and  9,   this  note. 

As  to  partially  completed  act,  grenerally, 

see   par.    86,   this   note. 

As  to  acts  of  waste  already  completed; 
no  preventive  Injunctions,  see  par.  352,  this 
note. 

821.     Ancient  role— Remedy  at  law. — The 

ancient  rule  in  cases  of  trespass,  court  of 
equity  would  not  interfere  by  injunction,' 
but  left  party  to  remedy  at  law.  In  mod- 
ern times  this  doctrine  has  been  much  re- 
laxed, and  although  general  rule  remains, 
yet  there  are  exceptional  cases  where  equity 
does  and  will  interpose,  but  strong  case 
must  be  made.  It  will  interfere  for  pur- 
pose of  quieting  possession  or  preventing 
multiplicity  of  actions,  or  where  value  of 
inheritance  Is  put  In  Jeopardy,  or  where 
irreparable  mischief  is  threatened  in  rela- 
tion to  mines,  quarries,  or  woodland, 
whether  same' results  from  nature  of  injury 
itself  or  from  insolvency  of  party  commit- 
ting.— Leach   v.   Day,    27   Cal.   643,   646. 


1.  Bona  tide  possession  of  premises 
necessary. — The  bona  fide  possession  of  in- 
vaded premises  under  claim  or  color  of 
right  is  sufficient  to  warrant  Injunction 
against  trespasser.  Title  in  fee  is  not  neces- 
sary to  recovery  for  trespass,  and  although 
title  may  be  alleged,  it  is  not  necessary  to 
be  shown  where  there  is  bona  fide  posses- 
sion.— Kellogg  v.  King,  114  Cal.  878,  383,  55 
Am.  St.  Rep.  74,  46  Pac.  166. 


323.  Committed  under  pretended  claim 
of  rlgrnt  of  way  over  plaintiff's  land  by 
virtue  of  pretended  order  of  board  of  super- 
visors opening  and  establishing  private 
road  for  defendant's  use  and  defendant 
threatening  to  tear  down  plaintiff's  fence 
at  each  end  of  road  as  often  as  plaintiff 
erects  same,  such  statement  is  not  suffi- 
cient for  Injunction  if  no  reasons  are  given 
why  plaintiff  has  not  adequate  and  com- 
plete remedy  at  law. — Leach  v.  D.iy.  27  Cal. 
643,   645. 

324.  Insolvency  of  trespasser  —  Other 
facts  necessary. — The  Insolvency  of  the 
trespasser  will  not  give  chancery  jurisdic- 
tion to  enjoin  his  acts  where  other  circum- 
stances of  case  preclude  it.  Other  facts 
and  circumstances  besides  trespassing  and 
Insolvency  must  be  shown  before  extra- 
ordinary remedy  of  injunction  can  be 
invoked. — Mechanics'  Foundry  v.  Ryall,  75 
Cal.  601,   608,  17  Pac.  703. 

See,  also,  Part  VI,  this  note. 

325.  Comparet  De  Oroot  v.  Peters,  124 
Cal.  406,  408.  71  Am.  St.  Rep.  91,  57  Pac. 
209. 

82C  Joinder  of  actions. — Trespass  upon 
land   is   legal   injury;   to   threaten   to   enter 
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upon  and  waste  land  is  equitable  injury; 
but  both  may  be  joined  in  same  complaint 
for  statutory  reason  that  both  are  "injuries 
to  property.'* — More  v.  Massini,  32  Cal.  590, 
694. 

327.  Joining  action  for  injunction  to  re- 
strain commission  of  trespass  in  nature  of 
waste,  pending  action,  with  an  ordinary 
action  of  ejectment,  is  permitted  under  our 
system  of  practice;  but  to  prevent  confusion 
and  preserve  simplicity  and  directness 
requisite  in  averments  of  complaint  in  ac- 
tion at  law,  grounds  of  equity  interposition 
should  be  stated  subsequently  to  and  dis- 
tinct from  those  upon  which  judgment  at 
law  is  sought. — Natoma  W.  &  Min.  Co.  v. 
Clarkin,  14  Cal.   544,  548. 

328.  Owier  la  possession  of  private 
wharf— Restraining  trespass.  —  Where  an 
owner  is  in  possession  of  private  wharf  in 
navigable  waters  of  bay  which  would  be 
rendered  useless  by  erection  of  proposed 
wharf  by  defendants,  is  entitled  to  per- 
petual injunction  unless  defendants  have 
shown  lawful  right,  derived  from  competent 
authority,  to  proceed  with  contemplated 
work.  It  is  incumbent  upon  defendants  to 
show  affirmatively  that  all  requirements  of 
statute  have  been  fulfilled.  State  is  not 
alone  interested,  for  when  party  justifies 
what  would  otherwise  be  trespass  or 
nuisance  under  license  derived  from  com- 
petent authority,  it  is  incumbent  upon  him 
to  show  affirmatively  that  authority  was 
competent  and  that  license  was  duly 
granted. — Cowell  v.  Martin,  43  Cal.  605,  613, 
614. 

32ft.  Removal  of  timber  by  trespasser— » 
Restraining. — The  removal  of  timber  by 
trespasser,  which  he  had  cut  on  land 
claimed  by  plaintiff,  will  be  enjoined  pend- 
ing suit  to  establish  plaintiff's  title. — 
Staples  v.  Rossi,  7  Idaho  618,  65  Pac.  67. 

330.  Repeated  trespasses— Do  not  Jus- 
tify Injunction,  when. — Repeated  trespasses 
are  not  of  themselves  sufficient  to  justify 
interference  of  court  by  injunction.  Where 
there  is  no  averment  in  complaint  that  de- 
fendant is  Insolvent,  and  no  showing  that 
wrongs  complained  of  are  irreparable  or 
destructive  of  plaintiff's  estate  in  its  nature 
and  substance,  nor  that  they  are  not  sus- 
ceptible of  adequate  compensation  in  dam- 
ages, only  case  of  ordinary  trespass  is 
shown,  for  which  ordinary  remedies  at  law 
are  ample. — Mechanics'  Foundry  v.  Ryall, 
62    Cal.    416,    418. 

331.  Compares  De  Oroot  v.  Peters,  124 
Cal.  406,  408,  71  Am.  St.  Rep.  91,  67  Pac. 
209. 

332.  Trespasser  who  assumes  control  of 
business— Restraint.  —  Where  a  trespasser 
on  premises  also  assumes  control  over  busi- 
ness of  other,  intercepts  money  due  to  him, 
and  holds  himself  out  to  public  as  partner 
having  right  to  do  these  things,  may  be 
restrained  from  doing  such  acts.  Bodily 
ejectment  from  premises  would  not  necessa- 


rily prevent  continuation  of  such  injuries; 
nor  would  action  for  damages  accord  ade- 
quate relief,  for  reason,  among  others,  that 
it  would  be  extremely  difficult  to  ascertain 
pecuniary  amount  of  damage,  and  party  is 
admittedly  insolvent. — De  Oroot  v.  Peters, 
124  Cal.  406,  408,  71  Am.  St.  Rep.  91,  57 
Pac.   209. 

338.  Compare t  Mechanics'  Foundry  v. 
Ryall,  75  Cal.  601,  603.  17  Pac  703. 

334.  Upon    real    property— Rale    as   U.— 

The  rule  that  a  trespass  upon  real  property 
can  not  be  enjoined  for  reason  that  purely 
legal  remedy  suffices  for  plaintiff's  redress, 
does  not  apply  to  case  where  one  is  in- 
solvent and  takes  hay  belonging  to  plain- 
tiff and  feeds  same  to  livestock.  Replevin 
would  be  insufficient  remedy,  because  por- 
tion of  hay  would  be  consumed  before  writ 
could  be  served,  and  insolvency  of  defend- 
ant would  make  judgment  for  its  value 
worthless. — Rohrer  v.  Babcock,  114  Cat  124, 
125,  46  Pac.  1054. 

335.  Will  not  he  restrained  unless  tejsry 
Irreparable.  —  A  trespass  will  not  be  re- 
strained by  injunction  unless  it  appear  that 
injury  will  be  irreparable  and  can  not  be 
compensated  in  damages.  Cutting  ditch 
through  plaintiff's  land  would  not  be  such 
an  injury  and  affidavit  alleging  that  such 
injury  would  be  Irreparable  is  insufficient; 
it  must  be  shown  to  court  how  and  why  it 
would  be  so. — Waldron  v.  Marsh.  5  Cal.  119, 
120. 

XVI.     TRIAL  BY  JURY. 

333.  Action  for  trespass— BsTeet  of  ver- 
dict of  Jury. — Action  for  trespass  for  dam- 
ages with  prayer  for  Injunction  to  restrain 
continuation  of  acts  of  trespass,  where  jury 
returns  verdict  on  all  issues  favorable  to 
defendant,  It  is  error  for  court  to  set  aside 
such  verdict  and  to  find  all  issues  passed 
on  by  jury  the  other  way  and  favorable 
to  plaintiff  and  to  give  judgment  against  de- 
fendant upon  such  findings.  —  Hughes  v.* 
Dunlap,   91  Cal.  385,  388,   27  Pac.   642. 

33T.  Same — With  prayer  for  InJanetSss— 
Right  to  Jury. — In  an  action  for  trespass 
upon  real  property  with  prayer  for  injunc- 
tion was  very  common  in  early  history  of 
this  state.  It  was  frequently  used  to  de- 
termine mining  and  water-rights,  and  it 
was  generally  conceded  that  party  had 
right  to  jury  trial. — Hughes  v.  Dunlap,  tl 
Cal.  385,  390,   27  Pac.   642. 

338.  Complete  amalgamation  of  legal  sad 
equitable  remedies  Is  Impossible  so  long  as 
jury  trial  is  retained  for  legal  actions. 
There  is  no  difficulty  in  requiring  jury  to 
decide  issues  of  fact  upon  which  right  to 
many  kinds  of  equitable  remedies  depends: 
this  is  province  of  jury  in  legal  actions, 
court  pronouncing  judgment  upon  its  ver- 
dict; jury  is  clearly  incompetent  to  frame 
and  deliver  decree  according  to  doctrines 
and  methods  of  equity;  but  there  is  no  real 
obstacle  In  way  of  its  ascertaining  the  facts 
by   its   verdict   and   leaving  court  to  shape 
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decree  and  award  relief  based  upon  these 
facts.  In  many  species  of  equitable  reme- 
dies.— Hughes  v.  Dunlap,  91  Cal.  385,  390, 
27  Pac.  642. 

330.  Court  sitting  la  equity — May  sob  ml  t 
faiiie*  to  Jury. — A  court  sitting  in  equity 
may  direct,  whenever  In  its  judgment  It 
may  become  proper,  an  issue  to  be  framed 
upon  pleadings  and  submit  it  to  Jury.  Upon 
verdict  of  Jury*  If  new  trial  to  be  not 
granted,  court  will  then  act  either  by  dis- 
missing bill  or  granting  decree. — Donahue 
v.  Meister,  88  Cal.  121,  126,  22  Am.  St.  Rep. 
283,  25  Pac.  1096;  Newman  v.  Duane,  89  Cal. 
597,    598,   27   Pac.   66. 

340.  Compares  Crocker  v.  Carpenter,  98 
Cal.  418,  420,  33  Pac.  271;  Churchill  v. 
Louie,   135  Cal.  608,  612,  67  Pac.  1052. 

341.  Issues  of  fact— Should  be  tried  by 
court  alone,  where  action  U  parely  In 
equity,  main  purpose  being  to  obtain  final 
decree  restraining  continuance  of  alleged 
trespasses  which  are  of  character  to  pro- 
duce irreparable  injury,  unless  court  saw 
fit  to  order  any  or  all  of  them  to  be  sub- 
mitted to  jury.  Court  must  And  facts,  and 
?-^neral  verdict  of  Jury  for  plaintiff  for 
specified  sum  as  damages  does  not  relieve 
court  of  such  duty;  and  judgment  entered 
on  such  general  verdict,  without  findings, 
will  be  reversed. — McLaughlin  v.  Del  Re,  64 
Cal.  472,  473,  2  Pac.  244. 

342.  Judge  to  examine  evidence  In  equity 
cases  for  himself  and  to  determine  ques- 
tions at  issue  between  parties  according  to 
weight  of  evidence  is  proper  exercise  of  au- 
thority, notwithstanding  proceedings  taken 
with  jury  and  verdict  returned;  and  having, 
In  exercise  of  that  authority,  made  and  filed 
his  written  decision,  in  which  facts  found 
correspond  with  verdict  of  jury,  error  can 
not  be  predicated  on  his  findings  if  they 
are  sustained  by  evidence,  notwithstanding 
orevious  instructions  to  jury;  for  having 
right  to  disregard  verdict,  it  is  also  his 
right  to  disregard  instructions  to  jury  that 
rendered  verdict. — Sweetser  v.  Dobbins,  66 
Cal.  529,  531,  4  Pac.  540;  Schneider  v.  Brown, 
85  Cal.  205,  206,  24  Pac.  715;  Richardson  v. 
Eureka,  110  Cal.  441,  446,  42  Pac.  966; 
Scheerer  v.  Goodwin,  126  Cal.  164,  159,  57 
Pac.  789. 

343.  Legal  anal  equitable  remedlea  may 
be  sought  la  same  action*  but  each  remedy 
must  be  governed  by  same  law  that  would 
apply  to  it  if  other  remedy  had  not  been 
asked  for.  Fact  that  injunction  is  prayed 
for  in  action  of  trespass  does  not  take  away 
any  right  to  have  real  issues  of  facts  tried 
by  Jury.  It  Li  always  for  judge  sitting  as 
chancellor  to  determine  whether,  when  cer- 
tain rights  are  established,  he  will  grant 
equitable  remedy  prayed  for,  or  compel 
party  to  be  satisfied  with  legal  remedy;  but 
when  asserted  rights  upon  which  any  rem- 
edy must  rest  are  legal  rights  and  cogniz- 
able In  court  of  law,  such  rights  must  be 
determined  according   to  methods   of  com- 


mon-law courts. — Hughes  v.  Dunlap,  91  Cal. 
385,  388,  389,  27  Pac.  642. 

344.  Right  to  Jury  trial — Not  determined 
entirely  by  form  of  action  which  plaintiff 
chooses  to  adopt. — Hughes  v.  Dunlap,  91  Cal. 
385,  889,  27  Pac.  642. 

340.  Verdict  of  Jury— When  not  ncceasary 
to  enter  Judgment  upon  within  twenty-four 
hours. — Verdict  of  jury  in  action  to  enjoin 
diversion  of  water  Is  not  such  verdict  as 
requires  clerk  to  enter  upon  Judgment  there- 
on within  twenty-four  hours.  Question  of 
purely  equitable  cognizance  must  be  deter- 
mined by  court  alone,  and  if  jury  had  been 
directed  to  find  specifically  on  question  of 
this  character,  their  finding  would  not  have 
been  conclusive  on  court.  —  Churchill  v. 
Louie,   135  Cal.   608,   611,   612,   67   Pac.   1052. 

346.  Verdict  of  Jury  la  merely  advisory 
to  court,  and  if  instructions  given  to  jury 
were  erroneous,  such  error  Is  not  ground 
for  reversing  Judgment.  Corrections  of  de- 
cision of  court,  and  not  propositions  of  law 
laid  down  for  guidance  of  jury,  is  question 
for  determination  in  such  instances. — Rich- 
ardson v.  Eureka,  110  Cal.  441,  446,  42  Pac. 
965. 

347.  Verdict  of  Jury  with  respect  to  con- 
troverted facts  arising  in  equity  cases  is 
not  conclusive  upon  questions  submitted, 
but  is  merely  advisory  in  character,  and 
judge  may,  when  satisfied  that  truth  and 
Justice  require  it,  set  aside  verdict  and  order 
new  trial,  or  may  qualify  or  alter  any  spe- 
cial findings  or  disregard  them  in  whole 
or  in  part  and  find  facts  for  himself,  or  he 
may  approve  them  In  whole  or  in  part,  and, 
if  approved,  they  become  by  adoption  find- 
ings of  court. — Sweetser  v.  Dobbins,  66  Cal. 
529,  630,  4  Pac.  640;  Sullivan  v.  Royer,  72 
Cal.  248,  250,  1  Am.  St.  Rep.  51,  13  Pac.  655. 

XVII.     WASTE. 

As  to  actions  for  waste,  see,  post,  §  732 
and  note. 

As  to  Injunction  being  propor  remedy 
against  commission  of  waste  by  life  tenant, 

see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  |  818  and 
note  par.  6. 

848.  Court  of  canity  Is  always  more  ready 
to  listen  to  application  for  Injunction  on 
ground  of  waste  than  on  that  of  trespass. 
Old  rule  was  that  injunction  to  prevent 
waste  or  trespass  in  nature  of  waste  could 
only  be  granted  when  party  stood  in  rela- 
tion of  landlord  to  tenant,  and  not  when 
party  doing  act  complained  of  was  mere 
stranger.  But  this  rule  has  been  relaxed 
upon  sound  principles;  for  in  many  cases 
irremediable  mischief  might  be  done  to  In- 
heritance if  injunction  were  refused. — Hicks 
v.  Michael,  15  Cal.  107,  116. 

349.  Distinction  between  waste  and  tres- 
pass In  regard  to  power  of  court  to  grant 
injunction  has  been  set  aside,  and  Injunc- 
tion Is  now  granted  in  all  cases  of  timber, 
coals,  ores,  and  quarries,  where  party  is 
mere   trespasser,  or  when   he  exceeds  11m- 
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Ited  rights  with  which  he  Is  clothed,  on 
ground  that  acts  are  or  may  be  irreparable 
damage  to  particular  species  of  property. 
—Merced  M.  Co.  v.  Fremont.  7  Cal.  317.  821. 
68  Am.  Dec.  262. 

350.  Effect  of  act  belli*  to  Impair  ink- 
stance  of  estate. — Effect  of  act  complained 
of  being  to  largely  Impair  or  destroy  sub- 
stance of  estate  by  taking  from  if  some- 
thing which  can  not  be  replaced.  It  may 
be  enjoined  irrespective  of  ability  of  de- 
fendant to  respond  in  damages. — Kellogg 
v.  King,  114  Cal.  378,  385,  55  Am.  St.  Rep. 
74,  46  Pac.  166. 

SSI.  Entry  upon  land  and  dlgglna-  ap  aad 
removing;  fruit  tree*  growing  thereon  con- 
stitutes waste  in  eye  of  law.  as  it  is  injury 
to  Inheritance. — Silva  v.  Garcia,  65  Cal.  591. 
692,  4  Pac.  628. 

852.  Having;  already  bee*  committed  — 
Injunction  cam  not  Isaac  to  prevent  waste, 
and  owner  of  land  can  not  have  Injunction 
issued  to  restrain  removal  of  buildings  from 
land  after  said  buildings  have  been  removed 
and  are  in  middle  of  public  highway. — Sto- 
well  v.  Waddingham,  100  Cal.  7.  9.  34  Pac.  436. 

As  to  acta  complained  of  having;  been  al- 
ready committed,  no  Injunction  will  Isaac, 
see  pars.  8  and  9,  this  note. 

As  to  acts  already  completed,  bat  will 
probably  be  repeated  Indefinitely,  and  In- 
junctive relief,  see  par.  320,  this  note. 

Aa  to  acta  partially  complete,  restraining; 
completion,  see  par.  86,  this  note. 

853.  Impairment  of  security— Res  train- 
lug;. — Acts  which  Impair  value  of  security 
for  rent,  in  suit  to  restrain  such  acts,  are 
not  sufficient  if  they  only  show  that  security 
will  be  lessened  in  value;  it  must  appear 
that  it  will  be  left  inadequate. — Perrine  v. 
Marsden,  34  Cal.  14,  18.  See  Buckout  ▼. 
Swift,  27  Cal.  433.  437,  87  Am.  Dec.  90. 

854.  Same  —  Eeutty  will  not  restrain 
waste  committed  by  mortgagor  in  posses- 
sion of  property  without  showing  on  part  of 
mortgagee  that  his  security  will  be  im- 
paired.— Miller  v.  Waddingham,  91  Cal.  377, 
381,  13  L.  R.  A.  680,  27  Pac.  750;  Stowell  v. 
Waddingham,  100  Cal.  7,  9,  34  Pac.  436. 

855.  Same— Injury  to  Inheritance  which 
depreciates  mortgage  security  will  be  pre- 
vented by  equity,  and  court  will  not  turn 
plaintiff  around  to  action  of  law,  but  will 
require  an  accounting  for  waste  committed 
by  one  in  possession. — Mitchell  v.  Amador 
C.  &  M.  Co.,  75  Cal.  464,  495,  17  Pac.  246. 

35A.  Same— Mortgagee  —  Has  concurrent 
remedy  by  an  action  at  law  for  damages 
where  mortgageor  commits  waste  upon 
mortgaged  premises  so  as  to  impair  se- 
curity, or  by  suit  in  equity  for  injunction  to 
prevent  such  threatened  damages. — Laven- 
son  v.  Standard  B.  Co.,  80  Cal.  245,  247,  13 
Am.  St.  Rep.  147,  22  Pac.  184. 

35T.  Same— Same— May  stay  commission 
of  waste  on  mortgaged  premises  when  he 
shows  that   commission   of   threatened  acts 


would  materially  impair  value  of  property 
subject  to  his  Hen,  so  as  to  render  it  in- 
adequate security  for  mortgage  debt. — Rob- 
inson v.  Russell,  24  Cal.  467,  473;  Buckout 
v.  Swift,  27  Cal.  432,  437,  87  Am,  Dec  90; 
Miller  v.  Waddingham,  91  Cal.  377,  881,  IS 
L.  R.  A.  680,  27  Pac.  760. 

858.  Same— Removal  of  building;  open 
which  plaintiffs  have  lien  beyond  their 
reach,  would  be  to  utterly  destroy  their 
right  and  deprive  them  of  their  lien.  Al- 
though not  technical  waste,  such  removal 
would  be  in  nature  of  waste,  and  plaintiff 
is  entitled  to  injunction  against  such  re- 
moval.— Barber  v.  Reynolds,  33  Cal.  497,  503. 


859.  Injury  which  reaalta  In  destruction 
of  property— Should  be  enjoined. — Fact  that 
defendants  are  willing  to  pay  for  property 
is  immaterial,  for  there  are  no  means  of 
determining  whether  value  of  property  in 
money  would  compensate  plaintiffs  for  its 
destruction.  It  may  possess  value  to  them 
which  no  other  person  would  place  upon  It; 
and  there  is  neither  justice  nor  equity  In 
refusing  to  protect  them  in  enjoyment  of 
it  merely  because  they  may  possibly  recover 
what  others  deem  an  equivalent  In  money. 
Nature  of  property,  which  consists  of  fruit 
trees,  ornamental  shrubbery,  etc.,  gives 
them  peculiar  claim  to  this  protection. — 
Daubenspeck  v.  Orear,  18  Cal.  448,  447. 

860.  Insolvency  of  defendant  meed  not  be 
alleged  where  gravamen  of  complaint  it 
threatened  trespass  upon  land,  and  tres- 
pass is  in  nature  of  waste  and  will  be  com- 
mitted unless  defendant  Is  restrained,  and 
if  permitted,  plaintiff  would  be  deprived  of 
part  of  substance  of  his  inheritance  which 
could  not  be  specifically  replaced. — More  v. 
Massini,  32  Cal.  590,  594. 

See,  also,  Part  VI,  this  note. 


861.  Joint  tenant  In  poaaeaalan  of 
laea     Restrained  from,  committing 

A  Joint  tenant  In  full  possession  of  whole 
premises,  committing  waste  or  threatening 
to  do  so,  will  be  restrained  by  equity  where 
common  law  has  provided  no  remedy.  At 
common  law  tenant  had  no  redress  for  acts 
of  admitted  waste  committed  by  co-tenant, 
but  latter  might  be  restrained  In  equity 
from  felling  ornamental  trees  or  from  doing 
other  things  amounting  to  wanton  and  de- 
structive waste,  which  were  called  "equi- 
table waste,"  because  allowable  at  law.  Un- 
der our  statute,  tenant  may  recover  damage 
from  co-tenant  in  every  case  of  waste,  and 
where  acts  are  not  wanton  and  destructive, 
no  injunction  will  lie. — McCord  v.  Oakland 
Q.  M.  Co.,  64  Cal.  134.  143.  49  Am.  Rep.  MS. 
27  Pac.  863. 

862.  Naked  trespass  merely  — Not  su«- 
elent  for  Injunction.  —  A  naked  trespass 
merely,  with  nothing  in  nature  of  waste, 
does  not  present  case  for  *  a  Junction. — Ne- 
vada C.  &  8,  C.  Co.  v.  Kidd,  37  Cal.  282. 

As   to   trespass   generally,   sea   Part  XV. 

thi3  note. 
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863.  Nature  of  Injury— Determine*  right 
to  Injunction. — The  nature  of  the  injury, 
and  not  incapacity  of  party  to  respond  in 
damages,  determines  right  to  injunction, 
where  effect  of  act  complained  of  is  or  may 
be  to  largely  Impair  or  destroy  substance 
of  estate  by  taking  something  which  can 
not  be  replaced,  it  may  be  enjoined  Irre- 
spective of  ability  of  defendant  to  respond 
in  damages. — Kellogg  v.  King,  114  Cal.  378, 
386,  55  Am.  St.  Rep.  74,  46  Pac.  166. 

364.  Remedy  for  waste— Is  ordinarily  at 
law,  but  where  it  is  for  purpose  of  preserv- 
ing security  of  mortgage,  equity  will  inter- 
pose by  injunction  to  prevent  future  waste, 
and  in  same  action  accounting  will  be  de- 
creed and  compensation  given  for  past 
waste. — Mitchell  v.  Amador  C.  &  M.  Co.,  75 
Cal.  464,  495,  17  Pac.  246. 

368.  Removal  of  pendent  fruit  and  arrow- 
Inn:  nursery  stoek  by  mortgageor  in  posses- 
sion is  not  act  from  which  irreparable 
injury  will  result.  Full  and  adequate  dam- 
ages could  be  recovered  in  an  action  for 
trespass.  Doing  of  such  acts  does  not  ma- 
terially impair  value  of  inheritance — sub- 
stance of  the  realty. — Robinson  v.  Russell, 
24  Cal.  467,  473. 

366.  Trespass  In  nature  of  waste— When 
restrained. — Trespass  in  nature  of  waste 
which  goes  to  deprive  party  of  part  of  his 
inheritance  should  be  restrained  by  injunc- 
tion. Defendant  might  possibly  be  able  to 
pay  for  mischief  done,  if  it  could  ultimately 
be  proven  that  his  acts  were  tortious;  but 
if  anything  is  to  be  abstracted  which  can 
not  be  restored  in  specie,  no  man  ought  to 
be  liable  to  have  that  taken  away  which 
ran  not  be  replaced  merely  because  he  may 
possibly  recover  what  others  may  deem  an 
equivalent  in  money. — Hicks  v.  Michael,  15 
Cal.  107,  116. 

XVIII.     WATERS. 

As  to  Injunction  against  trespasser  on 
water-rights,  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  9  1410  and  note  pars.  190,  191. 

As  to  water-rights.  In  general,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  §9  1416-1422  and  notes. 

367.  Discharging  mining  debris  Into  nav- 
igable waters — Wfcei  restrained. — The  dis- 
charge of  mining  debris  into  navigable 
waters  of  state  to  great  injury  of  their 
navigability  and  threatened  destruction  of 
private  property  may  be  enjoined.  Failure 
to  prohibit  nuisance  and  impose  penalties 
does  not  prevent  acts  complained  of  from 
being  public  nuisance.  Mere  failure  to  pro- 
hibit acts  complained  of  is  an  entirely  dif- 
ferent thing  from  an  affirmative  action 
authorising  them.  Such  acts  may  therefore 
be  restrained. — Woodruff  v.  North  Bloom- 
field  O.  M.  Co.,  18  Fed.  753.  766. 

368.  Diversion  of  percolating  waters  In 
public   road— Injunction   and   not  ejectment 

is    proper   remedy,    where   plaintiff's   prem- 
ises abut  each  side  of  a  public  road,  and 


he  owns  the  fee  therein  subject  to  the  pub- 
lic easement,  and  has  a  well  on  his  land 
near  the  road  from  which  water  percolates 
beneath  the  road,  and  the  county  super- 
visors grant  defendant  the  right  to  sink  a 
well  in  the  public  road,  and  carry  there- 
from the  water  developed,  whereby  plain- 
tiff's property  Is  Injured  and  depreciated. 
Injunction  to  restrain  further  extraction 
and  removal  of  the  water  is  the  proper 
remedy. — Bonetti  v.  Ruiz,  15  Cal.  App.  10, 
113  Pac.  118. 

369.  Diversion  of  waters  of  stream— Not 
restrained  unless  continuing. — The  diver- 
sion of  waters  of  stream  between  specified 
date,  without  allegations  in  complaint  that 
injury  was  continuing  or  threatened  to  be 
continued  or  likely  to  be  continued,  is 
statement  of  circumstances  sufficient  for 
recovery  of  damages,  but  presents  no  equit- 
able facts  to  sustain  injunction.  Writ  of 
injunction,  though  remedial,  must  be  based 
upon  equitable  circumstances.  —  Ball  v. 
Kehl,  87  Cal.  505,  507,  25  Pac.  679.  See  Coker 
v.  Simpson,  7  Cal.  340,  341,  342. 

370.  Effect  of  repairing  levee— Allegation 
of  mere  expression  of  opinion. — Effect  of 
repairing  levee  alleged  by  plaintiff  in  his 
complaint  to  be  that  waters  will  dam  up 
and  increase  In  volume  and  levee  will  break 
and  permit  said  waters  to  flow  down  to  and 
upon  plaintiff's  land  and  wash  away  and 
destroy  fences  and  trees  thereon  is  simply 
expression  of  opinion  and  can  not  be  ac- 
cepted as  statement  of  positively  existing 
facts. — Hoke  v.  Perdue,  62  Cal.  545,  547. 

371.  Flume— Easement  on  public  land. — 

Having  acquired  an  easement  upon  public 
land  for  a  flume  for  the  conveyance  of 
water,  one  can  not  change  the  place  and 
character  thereof  without  the  consent  of 
the  owner  after  the  land  has  been  acquired 
subject  to  the  easement,  and  such  owner 
may  enjoin  the  use  of  the  new  ditch  so  as 
to  prevent  the  acquisition  of  a  new  ease- 
ment thereon. — Vestal  v.  Toung,  147  Cal. 
719,  82  Pac.  381. 

372.  Grantee  of  one  who  ban  been  en- 
Joined— Bound  by  tbe  Injunction. — A  gran- 
tee of  one  who  has  been  enjoined  from  di- 
verting waters  of  stream  connected  with 
his  land  Is  bound  by  injunction,  though  he 
was  not  party  to  suit  in  which  it  was  or- 
dered.— Ahlers  v.  Thomas,  24  Nev.  407,  77 
Am.  St.  Rep.  820,  56  Pac.  93. 

373.  Injury  to  right  in  land— Results  when. 

— An  Injury  to  right  in  land  results  from 
person  wrongfully  causing  water  to  flow 
upon  land  over  which  it  would  not  flow  nat- 
urally, and  such  Injury  can  not  be  con- 
tinued because  other  persons  might  have 
low  estimate  of  damages  which  it  causes. 
Right  to  injunction  in  such  case  does  not 
depend  upon  extent  of  damage  measured 
by  money  standard. — Learned  v.  Castle,  78 
Cal.  454,  456,  461,  18  Pac.  872,  21  Pac.  11.  See 
Richards  v.  Dower,   64   Cal.   62,   64,   28   Pac. 
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113;  Moore  v.  Clear  Lake  Water  Works,  68 
Cal.  146,  150,  8  Pac.  816;  Lux  v.  Haggin,  69 
Cal.  256,  277,  278,  10  Pac.  674;  Walker  v. 
Emerson,  89  Cal.  466.  468,  26  Pac.  968. 

374.     Injustice  would  be  worked,  when. — 

An  injustice  would  be  worked  to  deprive 
defendant,  city,  by  injunction  of  right  to 
take  away  any  water  from  creek  because 
of  tunnel  driven  by  it  at  great  distance  be- 
neath and  of  which  plaintiff  at  all  times 
had  full  knowledge  and  had  reason  to  be- 
lieve that  effect  of  tunnel  would  be  to  drain 
water  from  creek,  when  only  small  part  of 
that  which  it  takes  is  subject  to  claim  of 
plaintiff,  and  plaintiff  could  be  fully  com- 
pensated by  restoration  of  it. — Montecito  V. 
W.  Co.  v.  Santa  Barbara,  144  Cal.  578,  592, 
77  Pac.  1113. 

875.  Mere  Intruder— Can  met  go  upon 
land  of  another  and  take  water  from  an  ar- 
tificial ditch  thereon.  Such  act  is  injury  to 
right,  and  if  threatened  to  be  continued 
should  be  enjoined,  whatever  opinion  others 
than  owner  may  have  about  the  extent  of 
damages  that  may  result. — Walker  v.  Emer- 
son, 89  Cal.  466,  458,  26  Pac.  968. 

878.  Payment  of  damages  —  Condition 
precedent  to  creation  of  right  of  city  to 
change  natural  water-course  to  damage  of 
plaintiff's  property,  and,  without  such  pay- 
ment, city  is  mere  trespasser,  and  injunction 
is  plain  and  best  remedy. — Geurklnk  v.  Pet- 
aluma,  112  CaL  306,  310,  44  Pac.  570. 

877.  Prayer  for  Injunction  to  prevent  fa- 
tore  injury— When  proper. — A  prayer  for  in- 
junction to  prevent  future  injury  is  proper 
in  suit  brought  to  test  question  as  to 
priority  of  appropriation  of  water  where 
defendants  set  up  right  in  themselves, 
claiming  to  be  prior  appropriators. — Marius 
v.  Bicknell,  10  Cal.  217,  224. 

878.  Prohibitory  and  not  mandatory  in- 
junction—Should be  lasned  against  dam- 
owner  defendant,  who  owns  dam  in  com- 
mon with  two  other  persons  who  were  never 
made  parties  to  action,  which  was  to  pre- 
vent diversion  of  waters  from  creek,  and 
maintaining  dam. — Dewey  v.  Superior  Court, 
81  Cal.  64,  66,  22  Pac.  333. 

379.    Proof  of  damages   Is  not   necessary 

to  justify  perpetual  Injunction  preventing 
defendants  from  wrongfully  obstructing 
flow  of  water  into  plaintiff's  ditch  and 
threatening  to  continue  to  do  so,  plaintiff 
having  right  to  such  water. — Spargur  v. 
Heard,  90  Cal.  221,  230,  27  Pac.  198. 

880.  Right  of  way  for  dlteh  on  surface — 
Can  not  enjoin  mining  underneath. — Parties 
who  have  a  right  of  way  of  plaintiffs  for 
ditch  upon  surface,  and  right  of  defendants 
to  mine  in  bowels  of  mountain  are  not  nec- 
essarily Incompatible,  and  defendants  will 
not    be    enjoined    from    so    mining,    even 


though  destruction  of  plaintiffs  ditch  be 
threatened. — Clark  v.  Wtllett,  36  Cal.  534, 
648. 


881.     Rla-ht  to  vac  and  enjoyment  of  prop- 
erty —  Restraining    diversion    of    water.— 

Right  to  use  and  enjoyment  of  property  is 
sufficient  to  have  right  protected  against 
invasion  by  another,  and  ownership  of  prop- 
erty carries  with  it  right  to  any  lawful  en- 
joyment, either  by  using  it  or  disposing  of 
it  to  others.  It  is  not  necessary  to  allege 
in  complaint  to  enjoin  diversion  of  waters 
that  plaintiff  is  in  position  to  use  water 
himself  or  in  any  position  which  gives  him 
right  to  furnish  water  to  others. — Moore  v. 
Clear  Lake  Water  Works,  68  Cal.  146,  150. 
8  Pac.  816:  Conkling  v.  Pacific  I.  Co.,  87 
Cal.  296,  305,  25  Pac.  399. 


882.  Same— Rla-ht  to  use  and  enjoyment 
of  waters  of  some  natural  stream  is  suffi- 
cient to  have  such  right  protected  against 
invasion,  and  it  is  not  necessary  to  prove 
damage. — Mott  v.  Swing,  90  Cal.  231,  237,  27 
Pac.  194. 

883.  Riparian  owner  has  right  to  natural 
tow. — A  riparian  owner  has  right  to  have 
water  of  stream  flow  over  her  land  in  its 
usual  volume  and  also  In  its  natural  purity, 
and  pollution  of  stream  by  defendant  so  as 
to  substantially  impair  its  value  for  ordi- 
nary purposes  of  life  and  render  it  meas- 
urably unfit  for  domestic  purposes,  is  an 
actionable  nuisance,  and  fact  that  defend- 
ant is  municipal  corporation  does  not  en- 
hance its  rights  or  palliate  its  wrongs  in 
this  respect. — Peterson  v.  Santa  Rosa,  119 
Cal.  387,  392,  51  Pac  557. 

884.  Tenant  In  common  —  Uae  of  more 
than  share  of  water. — The  use  by  a  tenant 
in  common  of  more  than  his  share  of  water 
may  be  enjoined. — Barton  Land  &  Water 
Co.  v.  Crafton  Water  Co.,  171  Cal.  89,  152 
Pac.  48. 


Sane— Sane— As  injunction  may  he 
granted  to  prevent  the  defendants  from  in- 
terfering with  an  easement  to  have  a  sup- 
ply of  water  flow  from  their  lands  to  plain- 
tiffs property,  and  damages  may  be 
awarded  for  cutting  waterpipes. — Cheda  v. 
Bodkin,   173  Cal.   75,  158  Pac.   1025. 

888.  Writ  of  injunction  doen  not  depend 
upon  amount  of  Injury  received. — Plaintiff, 
being  riparian  owner,  has  right  to  flow  of 
entire  stream  as  against  any  diminution 
thereof  by  one  who  Is  not  riparian  owner, 
and  claim  of  defendants  that  they  have 
right  to  divert  portions  of  Its  flow  authorises 
him  to  invoke  aid  of  equity  in  order  that 
their  claim  may  not  ripen  Into  a  right — 
Gould  v.  Eaton,  117  Cal.  539,  543,  SS  L.R.  A. 
181,  49  Pac.  577.  See  Moore  v.  Clear  Lake 
Water  Works,  68  Cal.  146,  150,  8  Pac  816; 
Stanford  v.  Felt,  71  CaL  249,  263,  16  Pac 
900. 
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§526a.  ACTION  AGAINST  OFFICEE.  RESTRAINING  ILLEGAL  EX- 
PENDITURE. An  action  to  obtain  a  judgment,  restraining  and  preventing 
any  illegal  expenditure  of,  waste  of,  or  injury  to,  the  estate,  funds,  or  other 
property  of  a  county,  town,  or  city  and  county  of  the  state,  may  be  maintained 
against  any  officer  thereof,  or  any  agent,  or  other  person,  acting  in  its  behalf, 
either  by  a  citizen  resident  therein,  or  by  a  corporation,  who  is  assessed  for  and 
is  liable  to  pay,  or,  within  one  year  before  the  commencement  of  the  action,  has 
paid,  a  tax  therein.  This  section  does  not  affect  any  right  of  action  in  favor  of 
a  county,  city,  town,  or  city  and  county,  or  any  public  officer ;  provided,  that  no 
injunction  shall  be  granted  restraining  the  offering  for  sale,  sale,  or  issuance 
of  any  municipal  bonds  for  public  improvements  or  public  utilities. 

History:  Enactment  approved  March  20,  1909,  Stats,  and  Amdts. 
1909,  p.  578;  amendment  approved  February  27,  1911,  Stats,  and  Amdts. 
1911,  p.  87. 


INJUNCTION  AGAINST  OFFICER. 

1.  Construction  of  section — In  general.    . 

2.  Same — "Citizen"  as  used  in  above  section. 

3.  Same — Presumption  as  to  intention  of  leg- 

islature. 

4.  Same — Restricted  to  citizens  of  county. 

5.  Same — Who  may  bring  action. 

6.  Same — What  showing  necessary. 

As   to   reatraialaa;   Illegal   expeadltnre   af 
public  money*,  see,  ante,  §  526,  note  par.  44. 

1.     Constructloa  of  seetioa— - In  geaeral. — 

Prior  to  the  adoption  of  this  section  in  1909 
It  had  been  held  any  taxpayer  might 
bring  an  action  to  restrain  the  payment  of 
public  money  under  a  claim  that  such  pay- 
ment if  made  would  be  Illegal,  and  the 
effect  of  the  legislative  act  in  inacting  this 
section  declaring  what  persons  or  corpo- 
rations shall  be  entitled  to  maintain  that 
kind  of  an  action  must  be  presumed  to 
have  been  considered  with  reference  to  the 
law  as  established  by  this  decision,  and  to 
limit  the  right  to  prosecute  such  an  action 
to  suitors  of  the  kind  mentioned  therein. 
-Otherwise  there  would  be  no  reason  for  the 
enactment  and  no  effect  to  be  given  to  It — 
Thomas  v.  Joplin,  14  Cal.  App.  662,  112  Pac. 
729. 


2.  Saate— "Cltlsea"  mm  aee*  In  above  sec- 
tion must  be  construed  with  reference  to 
the  definition  of  the  term  as  given  in  the 
Political  Code,  section  61. — Thomas  v.  Jop- 
lin. 14  Cal.  App.  662,  112  Pac  729. 

3.  Same— .Presamotlon  no  to  Intention  of 
leaislatare.— When  this  section  was  adopted 


In  1909  it  must  be  presumed  the  legislature 
had  in  view  the  decisions  upon  the  sub- 
ject theretofore  rendered  which  gave  to 
any  taxpayer  the  right  to  maintain  an  ac- 
tion for  injunction,  irrespective  of  his  resi- 
dence or  citizenship  and  that  the  intention 
of  the  section  was  to  limit  this  right  and 
restrict  it  to  citizens  who  are  residents  or 
corporations  who  are  liable  to  pay  a  tax 
within  the  county,  or  who  have  paid  such 
tax  within  one  year  prior  to  the  bringing- 
of  the  action. — Thomas  v.  Joplin,  14  Cal. 
App.  662.  112  Pac.  729. 

4.     Same— Restricted  to  eltlmens  of  county. 

— The  right  to  bring  an  action  to  restrain 
the  payment  of  public  moneys  is  by  this 
section  limited  in  so  far  as  it  is  conferred 
upon  individuals  to  citizens  resident  within 
the  county. — Thomas  v.  Joplin,  14  Cal.  App. 
662,  112  Pac.  731. 

6.  Same— Who  may  bring  action. — This 
section  does  not  forbid  a  taxpayer  from 
seeking  to  recover  on  behalf  of  his  munici- 
pality moneys  illegally  expended. — Osburn 
v.  Stone,  170  Cal.  480.  150  Pac.  367. 

6.     Same  — Whit    saewlag   necessary. — A 

resident  property  owner  and  taxpayer  has 
no  right  to  maintain  an  action  to  compel 
the  county  sheriff  to  pay  into  the  county 
treasury  certain  fees  collected  and  alleged 
to  have  been  wrongfully  appropriated  by 
him,  in  the  absence  of  a  showing  that  the 
proper  county  officers  have  refused  to  com- 
mence or  prosecute  such  a  proceeding  for 
the  protection  of  the  county's  interest. — 
Keith  v.  Hammel,  29  Cal.  App.  131,  154  Pac. 
871. 


§  526b.  PAYMENT  OF  COSTS  IN  ACTION  TO  RESTKAIN  ISSUANCE 
OF  BONDS  OF  CITY,  ETC.  Every  person  or  corporation  bringing,  insti- 
gating, exciting  or  abetting,  any  suit  to  obtain  an  injunction,  restraining  or 
enjoining  the  issuance,  sale,  offering  for  sale,  or  delivery,  of  bonds,  or  other 
securities,  or  the  expenditure  of  the  proceeds  of  the  sale  of  such  bonds  or  other 
securities,  of  any  city,  city  and  county,  town,  county,  or  other  district  organ- 
ized under  the  laws  of  this  state,  or  any  other  political  subdivision  of  this  state, 
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proposed  to  be  issued,  sold,  offered  for  sale  or  delivered  by  such  city,  city  and 

county,  town,  county,  district  or  other  political  subdivision,  for  the  purpose  of 

acquiring,   constructing,   completing,  improving  or  extending  water  works, 

electric  works,  gas  works  or  other  public  utility  works  or  property,  shall,  if 

the  injunction  sought  is  finally  denied,  and  if  such  person  or  corporation 

owns,  controls,  or  is  operating  or  interested  in,  a  public  utility  business  of  the 

same  nature  as  that  for  which  such  bonds  or  other  securities  are  proposed  to  be 

issued,  sold,  offered  for  sale,  or  delivered,  be  liable  to  the  defendant  for  all 

costs,  damages  and  necessary  expenses  resulting  to  such  defendant  by  reason 

of  the  filing  of  such  suit. 

History:      Enactment   approved   May   24,   1921,   Stats,   and   Amdts. 
1921,  p.  575.     In  effect  July  29,  1921. 

§  527.  AT  WHAT  TIME  MAY  BE  GRANTED  AND  WHAT  IS  REQUIRED 
TO  OBTAIN  IT.  [NOTICE.]  An  injunction  may  be  granted  at  any  time 
before  judgment  upon  a  verified  complaint,  or  upon  affidavits  if  the  complaint 
in  the  one  case,  or  the  affidavits  in  the  other,  show  satisfactorily  that  sufficient 
grounds  exist  therefor.  A  copy  of  the  complaint  or  of  the  affidavits,  upon  which 
the  injunction  was  granted,  must,  if  not  previously  served,  be  served  there- 
with. No  preliminary  injunction  shall  be  granted  without  notice  to  the  oppo- 
site party;  nor  shall  any  temporary  restraining  order  be  granted  without 
notice  to  the  opposite  party,  unless  it  shall  appear  from  facts  shown  by  affidavit 
or  by  the  verified  complaint  that  great  or  irreparable  injury  would  result  to 
the  applicant  before  the  matter  can  be  heard  on  notice.  In  case  a  temporary 
restraining  order  shall  be  granted  without  notice,  in  the  contingency  above 
specified,  the  matter  shall  be  made  returnable  on  an  order  requiring  cause  to  be 
shown  why  the  injunction  should  not  be  granted,  on  the  earliest  day  that  the 
business  of  the  court  will  admit  of,  but  not  later  than  ten  days  from  the  date  of 
such  order. 

[Party  obtaining  order  must  be  ready.]  When  the  matter  first  comes  up  for 
hearing  the  party  who  obtained  the  temporary  restraining  order  must  be  ready 
to  proceed  and  must  have  served  upon  the  opposite  party  at  least  two  days 
prior  to  such  hearing,  a  copy  of  the  complaint  and  of  all  affidavits  to  be  used 
in  such  application  and  a  copy  of  his  points  and  authorities  in  support  of  such 
application ;  if  he  be  not  ready,  or  if  he  shall  fail  to  serve  a  copy  of  his  com- 
plaint, affidavits  and  points  and  authorities  as  herein  required,  the  court  shall 
dissolve  the  temporary  restraining  order. 

[Defendant  entitled  to  continuance.]  The  defendant,  however,  shall  be 
entitled,  as  of  course,  to  one  continuance  for  a  reasonable  period,  if  he  desire  it, 
to  enable  him  to  meet  the  application  for  the  preliminary  injunction.  The 
defendant  may,  in  response  to  such  order  to  show  cause,  present  affidavits  relat- 
ing to  the  granting  of  the  preliminary  injunction,  and  if  such  affidavits  are 
served  on  the  applicant  at  least  two  days  prior  to  the  hearing,  the  applicant 
shall  not  be  entitled  to  any  continuance  on  account  thereof. 

[Precedence.]  On  the  day  upon  which  such  order  is  made  returnable,  such 
hearing  shall  take  precedence  of  all  other  matters  on  the  calendar  of  said  day, 
except  other  matters  of  the  same  character,  and  matters  to  which  special  pre- 
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cedence  may  be  given  by  law.  When  the  cause  is  at  issue  it  shall  be  set  for 
trial  at  the  earliest  possible  date  and  shall  take  precedence  of  all  other  cases, 
except  older  matters  of  the  same  character,  and  matters  to  which  special  pre- 
cedence may  be  given  by  law. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  137,  held  unconstitu- 
tional, see  history,  §  5  ante;  amendment  approved  March  16,  1907, 
Stats,  and  Amdts.  1907,  p.  341,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  441; 
February  15,  1911,  Stats,  and  Amdts.  1911,  p.  59. 


GRANTING   AND   EFFECT   OF   INJUNC- 
TION. 

1.  Actual  notice  of  injunction — Is  sufficient 

to  compel  party  to  obey. 

2.  Amendment  of  complaint — Discretion  of 

court. 

3.  Same — Amended  complaint  is  itself  an 

affidavit. 

4.  Application  to  judge  for  restraining  or- 

der. 

5.  Same — Motion    resisting — Affidavits,    no 

verified  answer  necessary. 

6.  Construction — Effect  of  provision  of  sec- 

tion. 

7, 8.  Continuance — Power  of  court. 

9.  Disobedience  of  any  lawful  order* — Con- 
tempt. 

10.  Limitation  of  twelve  months  provided. 

11.  Office  of  verified  complaint. 

12.  Officer  of  defendant  corporation  conceal- 

ing himself. 

12a.  Order  for  injunction  must  be  fairly  and 
honestly  obeyed. 

13.  Order  determining  fact. 

14.  Personal  knowledge  of  order  for  injunc- 

tion. 

15.  Points  and  authorities  on  former  hear- 

ing. 

16.  Public  lands — Selected  under  contract  to 

secure  them  for  plaintiff. 

17.  Service   of   injunction — Is   not  provided 

for  by  code. 

18.  Twelve    months    elapsing    since    issuing 

of   temporary  injunction,  effect  of. 

As  to  modification  and  dlaaolutlon  of  In- 
junction granted  on  waiver  of  notice  with- 
out hearing;  on  merits,  see,  post,  |  532  and 
note. 

1,  Actual  notice  of  Injunction— la  an  in- 
dent to  compel  party  to  obey  aame,  al- 
though It  was  not  served  at  all. — Golden 
Gate  C.  H.  M.  Co.  v.  Superior  Court,  65  Cal. 
187,  190,  3  Pac.  628.  See  Ex  parte  Cottrell, 
59  Cal.  417,  418,  419. 

Aa  to  pemonal  knowledge  of  order  for  In- 
junction, see  par.  14,  this  note. 

2.  Amendment   of   complaint— Dtacret Ion 

of  co art. — It  Is  within  the  discretion  of  the 
court  to  permit  the  filing  of  an  amended 
bill,  not  inconsistent  with  the  cause  of  ac- 
tion originally  attempted  to  be  set  forth,  to 
support    a    preliminary    injunction    already 


issued,  and  If  the  amended  bill  shows  goqd 
ground  for  the  injunction  it  is  not  error  to 
refuse  to  dissolve  the  writ  for  the  mere 
reason  that  the  original  bill  may  have  been 
defective. — County  of  Tehama  v.  Sisson,  152 
Cal.  178,  93  Pac.  667. 

As  to  amendments  generally,  see,  ante, 
§  473,  note  Parts  III  and  XVII. 

8.  Same— Amended  complaint  Is  Itself  an 
affidavit,  and  court  has  Jurisdiction  to  grant 
injunction,  after  summons  has  been  issued, 
upon  amended  complaint  alone. — Smith  v. 
Stearns  R.  Co.,  129  Cal.  58,  61,  61  Pac.  662. 

As  to  office  of  verified  complaint,  see  par. 
11,  this  note. 

As  to  verified  answer  as  an  affidavit,  see, 
post,  §  532  and  note  par.  50. 

4.  Application  to  Judge  for  restraining 
order  or  temporary  injunction  need  not  be 
delayed  until  after  complaint  has  been  filed. 
Restraining  order  or  injunction  only  takes 
effect  on  filing  of  complaint  and  bond  or  un- 
dertaking required.  When  restraining  or- 
der or  injunction  is  sought  upon  complaint 
itself,  it  Is  usual  practice  to  present  com- 
plaint in  advance  of  filing  to  judge  and  to 
obtain  order  or  allowance  of  writ;  and  with 
this  statute  does  not  conflict.  Order  or  writ 
can  then  be  issued  with  summons. — Heyman 
v.  Landers,  12  Cal.  107,  110. 

8.  Same— Motion  resisting— Affidavits,  no 
verified  answer  necessary. — In  the  case  of 
an  application  for  an  injunction  passed 
upon  a  verified  complaint  the  defendant 
may  oppose  the  granting  of  the  Injunction 
notwithstanding  the  fact  that  a  verified 
answer  has  not  been  filed  where  he  has 
filed  affidavits  provided  for  In  the  above 
section. — Schwartz  v.  Arata,  —  Cal.  App. 
— ,  188  Pac.  313,  following  the  doctrine  in 
Cagliardo  v.  Crippen,  22  Cal.  362. 

As  to  verified  answer  as  an  affidavit,  see, 
post,  9  532,  note  par.  50. 

6.  Construction— Effect  of  provision  of 
section  is  to  empower  the  court  to  grant 
an  injunction  pendente  lite  upon  the  show- 
ing of  a  verified  complaint,  and  to  impose 
the  duty  of  granting  such  an  injunction 
where  such  showing  Is  sufficient,  without 
regard  to  whether  the  complaint  contains 
averments  of  ultimate  or  probative  facts. — 
Porter's  Bar  Dredging  Co.  v.  Beaudry,  15 
Cal.  App.  768,  116  Pac.  961. 

7.  Contlnnanee  —  %>wer    of    court. — The 

court  has  no  power  to  continue  the  hearing 
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of  a  provisional  injunction,  but  If  the  appli- 
cant is  not  ready  the  temporary  restrain- 
ing: order  must  be  dissolved.  —  Kelsey  v. 
Superior  Court,  40  Cal.  App.  229,  180  Pac. 
662. 

8.  Where  in  such  a  case  the  court  made 
an  order  continuing:  the  hearing:  it  thereby 
devested  itself  of  jurisdiction  to  take  any 
action  except  to  dissolve  the  order. — Kel- 
sey v.  Superior  Court,  40  Cal.  App.  229,  180 
Pac.  662. 

9.  Disobedience   of  amy   lawful   order   or 

process  of  court  is  contempt  of  its  author- 
ity, and  persons  guilty  of  such  disobedience 
may  be  proceeded  against.  Service  of  such 
order  or  demand  upon  person  who  is  bound 
to  obey  it,  to  do  so,  is  not  a  condition  pre- 
cedent to  issuing:  an  attachment  against  him 
for  disobeying:  it.  —  Ex  parte  Cottrell,  69 
Cal.  420,  421. 

10.  Limitation  of  twelve  months  provided 

by  the  amendment  of  1895  applies  equally 
to  injunctions  granted  ex  parte  or  upon 
notice  and  motion. — German  Savings  &  Loan 
Soc.  v.  Aldrich,  5  Cal.  App.  215,  216,  89 
Pac.  1063. 

See  par.  18,  this  note. 

11.  Office  of  verified  complaint. — Where  a 
verified  complaint  is  the  basis  for  the  re- 
lief sought,  it  takes  the  place  of  an  affida- 
vit, and  must  be  treated  as  such;  and  the 
facte  stated  must  stand  the  test  to  which 
oral  testimony  would  be  subjected.  Aver- 
ments which  are  but  conclusions  of  law  are 
not  competent  testimony,  though  they  might 
stand  the  test  as  pleading:,  and  unless  such 
conclusion  is  supported  by  facts  and  cir- 
cumstances on  which  it  rests,  it  is  insuffi- 
cient to  sustain  an  application  for  an  in- 
junction; and  if  the  complaint  is  open  to 
attack  on  general  demurrer  it  is  insufficient. 
— Willis  v.  Lauridson,  161  Cal.  108,  118  Pac. 
530. 

12.  Officer  of  defendant  corporation  con- 
ceal Ins;  himself  for  purpose  of  avoiding; 
service  of  injunction  is  sufficient  reason 
for  court  to  make  order  that  same  be 
served  •  upon  attorney  for  defendant,  and 
such  service  gives  court  full  jurisdiction  to 
proceed,  against  defendant  for  contempt. 
Questions  of  state  policy  or  rights  of  com- 
munities or  Individuals  are  not  to  be  deter- 
mined, or  determination  avoided,  by  use  of 
such  means. — Eureka  L.  A  Y.  Co.  v.  Superior 
Court,  66  Cal.  311.  316,  5  Pac.  490. 

12a.  Order  for  Injunction  moat  be  fairly 
and  honestly  obeyed  and  not  disputed  by 
subterfuges  and  tricks  on  part  of  those 
bound  to  obey  them.    They  may  be  violated 


by  aiding*,  countenancing:,  and  abetting 
others  In  violation  thereof  as  well  as  doing 
it  directly;  and  courts  do  not  look  with  in- 
dulgence upon  schemes,  however  skilfully 
devised,  designed  to  thwart  their  orders.— 
Martin  v.  Superior  Court,  65  Cal.  496,  497, 
4  Pac.  489. 


18.  Order  determining  fact. — It  is  proper 
for  the  court  where  an  injunction  is  claimed 
to  have  ceased  and  become  inoperative  by 
the  expiration  of  the  twelve  months  as  pro- 
vided in  the  amendment  of  1895  to  inquire 
into  and  make  an  order  determining:  the 
fact. — German  Savings  &  Loan  Soc.  v.  Aid- 
rich,  5  Cal.  App.  215,  217,  89  Pac.  1063. 

14.  Personal  knowledge  of  order  for  In- 
junction obtained  by  party  being:  present  in 
court  at  time  order  was  made  will  probably 
be  sufficient  to  bind  such  party  without 
service,  but  information  given  to  his  at- 
torney by  opposing  attorney  can  not  be 
considered  as  restraining-  either  said  attor- 
ney or  his  client — Elliott  v.  Osborne,  1  CaL 
896,  397. 

As  to  actual  netfee  of  Injnnctloa  bete* 
sufficient  to  compel  party  to  obey,  see  par. 
1,  this  note. 

16.  Points  and  authorities  on  former 
hearing:* — A  temporary  restraining;  order 
having:  been  vacated  and  set  aside,  the 
points  and  authorities  served  for  use  therein 
can  not,  at  a  subsequent  hearing:,  be  deemed 
a  compliance  with  the  requirements  of  the 
above  section  as  to  service  of  points  and 
authorities  at  least  two  days  before  hear- 
ing.— Kelsey  v.  Superior  Court,  40  Cal.  App. 
229,  180  Pac.  662. 

16.  Pnbile  lands — Selected  minder  contract 
to  secure  them  for  plaintiff,  In  action  to  re- 
strain defendant  from  conveying  land  se- 
lected, plaintiff  is  entitled  to  preliminary 
injunction. — Farnum  v.  Clarke,  148  CaL  610, 
84  Pac.  166. 

17.  Service  of  Injunction— In  not  provided 
for  by  code,  but  important  matter  is  that 
party  enjoined  should  have  notice,  and 
statute  being:  silent,  It  is  sufficient  If  serv- 
ice is  made  in  conformity  with  mode  pre- 
scribed in  service  of  summons. — Golden 
Gate  C.  H.  M.  Co.  v.  Superior  Court,  66  Cal. 
187,  190,  3  Pac.  628;  Hibernia  S.  &  L.  Soc  v. 
Clarke,  110  Cal.  27,  31,  42  Pac.  425. 

18.  Twelve  month*  elapsing  alnce  tosn- 
ancc  of  temporary  Injunction  and  defendant 
not  consenting:  thereto,  whether  or  not  such 
injunction  Is  still  binding:  and  operative,  dis- 
cussed but  not  decided. — Devlin  v.  Rydberg, 
132  Cal.  324,  325,  64  Pac  396. 

See  par.  10,  this  note. 


txm 


Tit.  VII,  Ch.  III.1      INJUNCTION  AFTER  ANSWER— INJUNCTION  BOND.  H  ■»,  529 

§  528.    INJUNCTION  AFTER  ANSWER.    An  injunction  can  not  be  allowed 

after  the  defendant  has  answered,  unless  upon  notice,  or  upon  an  order  to 

show  cause;  but  in  such  case  the  defendant  may  be  restrained  until  the 

decision  of  the  court  or  judge  granting  or  refusing  the  injunction. 

History:     Enacted  March  11,  1872,  re-enactment  of  $  114  of  Practice 
Act. 

1.     After     defemdamt     has    amawered,    in*  A»  to  temporary  restraining  order  pend- 

Junction  can  not  be  allowed  except  by  order  Inn:  hearing  to  show  cause,  see,  post,  $  530, 

to    show    cause. — Neumann    v.    Morettl,    146  note  pars.  22,  24,  30. 

Cal.  31.  33,  79  Pac.  512.  Am   to  WMen  application   should  be   made 

As  to  effect  of  temporary  restraining*  or-  to  Judge  for  temporary  restraining  order  or 

der,  see,  post,  |  530,  note  pars.   25-27.  temporary  Injunction,  see,  ante,   9  527,  note 

par.   12. 

§  529.  SECURITY  UPON  INJUNCTION.  On  granting  an  injunction,  the 
court  or  judge  must  require,  except  when  it  is  granted  on  the  application  of 
the  people  of  the  state,  a  county,  or  a  municipal  corporation,  or  a  wife  against 
her  husband,  a  written  undertaking  on  the  part  of  the  applicant,  with  sufficient 
sureties,  to  the  effect  that  he  will  pay  to  the  party  enjoined  such  damages,  not 
exceeding  an  amount  to  be  specified,  as  such  party  may  sustain  by  reason  of 
the  injunction,  if  the  court  finally  decides  that  the  applicant  was  not  entitled 
thereto. 

[Exception  to  sureties — Effect  of  failure  to  justify.]  Within  five  days  after 
the  service  of  the  injunction,  the  person  enjoined  may  except  to  the  sufficiency 
of  the  sureties,  and  unless  within  five  days  thereafter,  upon  notice  of  not  less 
than  two  days  to  the  person  enjoined,  such  sureties,  or  others  in  their  place, 
justify  before  a  judge  of  the  court  or  county  clerk  at  a  time  and  place  desig- 
nated in  such  notice,  the  order  granting  the  injunction  must  be  dissolved. 

History:  Enacted  March  11,  1872,  re-enactment. of  8  115  of  Practice 
Act;  amendment  approved  March  30,  1874,  Code  Amdts.  1873-4,  p.  405; 
April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  62;  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  137,  act  held  un- 
constitutional, see  history,  §  5  ante;  amendment  approved  March  16, 
1907,  Stats,  and  Amdts.  1907,  p.  342,  Kerr's  Stats,  and  Amdts.  1906-7, 
P.  442. 
INJUNCTION  BOND— ACTION  ON.  13.  Same— Incurred  by  defendant  by  rea- 

1    Action    on    undertaking— Commenced  son  of  preliminary  injunction— Are 

within  proper  time,  when.  recognized  as  part  of  damages. 

2,3.  Same — For  issuance  of  preliminary  in-  14.  Same — Liability  of  sureties  for — Com- 

junction,    is    prematurely    brought,  mences  with  giving  of  undertaking. 

w  A.  15.  Same — Not  allowed  as  damages  against 

4.  Same  — Order  dissolving  injunction—  surety,  when. 

When  gives  right  to  bring. 

5.  Action  on  case-Will  not  lie,  when.  16'  ^m!7Reao8.0,nable  am(TJ  °f  C°mpen' 
xxvbxvu  v    v^,                        ,  sation  paid  as  counsel  fees. 

6.  Additional   undertaking — Given   under  ,--  r>     j      j   • 

order  of  court— When  sureties  not  17'  ^e "  Beiriered  in  resisting  motion 

HaDle  for  preliminary  injunction. 

7.  Averment  of  damages  by  reason  of  in-  18-  Same— Rule  at  common  law. 

junction — When  insufficient.  19.  Same  —  Unsuccessful    motion    to    dis- 

8.  Condition  of  undertaking— Being  that  solve  injunction— Pees  not  allowed. 

plaintiff  shall  pay  all  damages.  20.  Same — Voluntary   dismissal   of   action 

9, 10.  Same — Is  broken,  when.  by  plaintiff — Fees  part  of  damage. 

11.  Counsel  fees  as  damages — Actual  pay-  21.  Damages     resulting     for     preventing 

ment  of  fees  to  attorney.  street   contractor    from    prosecuting 

12.  Same — Defendant   seeking   to   prevent  work. 

issuance  of  permanent  injunction —  22.  Demand   for   payment  —  To   be   made 

Fees  not  allowed.  upon  whom. 
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23.  Dismissal  of  action — Effect  of — Fail- 

ure of  plaintiff  to  prosecute  suit. 

24.  Same — For  want  of  prosecution — Ef- 

fect same  as  judgment. 

25.  Same — Judgment    of    dissolution   con- 

clusive. 

26.  Same — Plaintiff  not  appearing — Effect 

of. 

27,28.  Same — Voluntary   dismissal   by   plain- 
tiff— Sureties  liable. 

29.  Distinction    exists    as    to    contract    of 

sureties. 

30.  During  temporary  restraining  order — 

Undertaking  should  be  required. 

31.  Failing   to   aver   that   injunction   was 

wrongful — Defective  complaint. 

32.  Insufficient    undertaking  —  Dissolution 

of  injunction. 

33.  Nominal  damages  are  presumed. 

34.  Non-payment  of  money  claimed — Must 

be  alleged. 

35.  Notice  of  justification  must  be  given — 

Time  of. 

36.  Objection  that  business  enjoined  was 

public  nuisance — No  defense  to  sure- 
ties. 

37.  Party  injured — Is  entitled  to  whatever 

damages  he  has  sustained. 

38.  Plaintiff   not   party  to   undertaking — 

Not  liable. 

39.  Preliminary  injunction — Made  without 

requiring  undertaking  by  plaintiff — 
Is  error. 

40.  Requiring   written    undertaking — Duty 

of  court. 

41.  Several  liability  created  by  undertak- 

ing. 

42.  Sole  owner  of  property — Bight  to  sue 

on  bond. 

43.  "Statute  does  not  provide  for  under- 

taking for  temporary  restraining  or- 
der." 

44.  Sureties  have  right  to  stand  on  pre- 

cise terms  of  contract. 

45.  Undertaking  executed  eight  days  after 

injunction — Effect  of. 

46.  Undertaking  given  for  issuance  of  tem- 

porary restraining  order,  effect  of. 

47.  Undertaking  given  pursuant  to  order 

of  court,  effect  of. 

48.  Undertaking    given    upon    preliminary 

injunction — Duration  of. 

49.  Undertaking  provided  for  is  upon  pre- 

liminary injunction. 

50.  Writ  of  injunction — Is  invalid,  when. 

-1.  Action  on  undertaking  — -  Commenced 
within  proper  time,  when. — An  action  on  an 
undertaking:  In  injunction  commenced 
within  proper  time  after  entry  of  final 
judgment  in  favor  of  defendant  decreeing: 
that  plaintiff  was  not  entitled  to  injunction, 
although  brought  some  nine  years  after 
court   had   vacated   order   granting  prelim- 


inary Injunction,  is  not  barred  by  statute  of 
limitations. — Dougherty  v.  Dore,  63  Cal.  170, 
172. 

2.  Same— For  issuance  of  preliminary  la- 
Junction,  in  prematurely  brought,  where  ac- 
tion has  not  been  finally  disposed  of,  but  U 
still  pending,  although  preliminary  injunc- 
tion had  been  dissolved.  Obligation  of  such 
undertaking  is  that  sureties  should  be  li- 
able if  court  finally  decides  that  plaintiff  is 
not  entitled  to  injunction. — Clark  v.  Clay- 
ton, 61  Cal.  634,  635,  638. 

3.  On  undertaking  given  as  security  for 
restraining  order,  though  said  restraining 
order  was  vacated  and  application  for  in- 
junction denied,  where  plaintiff  appealed 
from  said  order  denying  motion  and  exe- 
cuted undertaking  on  appeal,  and  said  ap- 
peal is  still  pending. — Adams  v.  An  dross.  77 
Cal.  483,  484,  20  Pac.  26. 

4.  Same— Order  dissolving  Injunction— 
'When  gives  right  to  bring. — An  order  dis- 
solving Injunction  granted  and  demurrer 
sustained  on  ground  that  complaint  did  not 
state  facts  sufficient  to  constitute  cause  of 
action,  and  complaint  not  amended  within 
proper  time  aften  notice,  and  nothing 
further  being  done  in  case,  action  on  un- 
dertaking is  not  prematurely  brought.  Such 
facts  show  decision  that  plaintiff  was  not 
entitled  to  injunction  on  which  undertaking 
was  given,  even  though  judgment  was  not 
entered  upon  failure  of  plaintifT  to  amend. 
—Bennett  v.  Pardini,  63  Cal.  154,  165. 

8.     Aetlon  on  case— Will  not  lie,  when.— 

Action  on  case  will  not  He  for  improperly 
suing  out  injunction,  unless  it  is  charged  in 
declaration  as  an  abuse  of  process  of  court 
through  malice,  and  without  probable 
cause.  If  action  complained  of  is  destitute 
of  this  ingredient,  then  only  remedy  of  in- 
jured party  is  action  upon  injunction  bond, 
which  is  especially  provided  by  statute  a* 
protection  against  injury,  even  without 
malice. — Robinson  v.  Kellum,  6  Cal.  399,  400. 

6.    Additional  undertaking  — -  Given  nader 
order  of  court— When  sureties  not  liable.— 

An  additional  undertaking  given  under  or- 
der of  court  that  preliminary  injunction 
would  be  dissolved  unless  such  additional 
undertaking  was  given,  and  which  is  to 
effect  that  in  case  said  injunction  shall 
issue  plaintiff  will  pay  parties  enjoined 
such  damage,  etc.,  imposes  no  liability 
upon  sureties.  Phrase  "in  case  said  in- 
junction shall  issue"  can  not  be  construed 
to  mean  "in  case  said  injunction  shall  be 
continued  in  force."  There  is  no  provision 
in  statute  expressly  authorising  require- 
ment of  an  undertaking  as  condition  for 
"continuing"  injunction.  Only  provision  is 
that  undertaking  must  be  required  "on 
granting"  injunction. — Lambert  v.  Haskell. 
80  Cal.  611,  616,  22  Pac.  327. 


7.  Averment  of  damages  by  reason  of  In- 
junction—When Insufficient. — An  averment 
of    damage    by    reason    of    injunction,    "no 
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part  of  which  has  been  paid,"  though  gen- 
eral, is  sufficient  without  specific  allegation 
of  breach  of  undertaking. — Rosendorf  v. 
Mandel.  18  Nev.  129,  1  Pac.  672. 

8.  Condltlom  of  undertaking— Being  tnat 
plaintiff  should  pay  all  damages  and  costs 
that  should  be  awarded  against  him  by 
virtue  of  issuing  injunction,  complaint 
which  does  not  alege  that  any  damages 
were  so  awarded  is  fatally  defective  and 
general  demurrer  thereto  properly  sus- 
tained. —  Tarpey  v.  Shillenberger,  10  Cal. 
390,  391. 

9.  Same—la  broken,  when, — An  under- 
taking given  in  pursuance  of  provisions  of 
above  section  was  broken  by  total  disso- 
lution of  injunction  by  final  Judgment 
rendered  in  action  which  was  in  effect  ad- 
judication that  plaintiff  was  not  entitled  to 
injunction  and  that  thereupon  right  of  ac- 
tion upon  injunction  bond  at  once  accrued 
in  favor  of  defendant  and  he  was  entitled  to 
recover  such  damages,  not  exceeding  sum 
specified  in  undertaking,  as  he  may  have 
sustained  by  reason  of  injunction. — Rice  v. 
Cook,  92  Cal.  144,  147,  28  Pac.  219. 

10.  Is  broken  when  plaintiff  in  action  re- 
covers judgments  for  only  part  of  property 
for  reason  that  if  injunction  was  wrong- 
fully issued  as  to  any  part  of  plaintiffs  de- 
mands and  it  is  partially  dissolved  to  that 
extent,  defendant  would  be  entitled  to  such 
damages  within  limit  of  penalty  of  bond 
as  he  may  have  sustained  by  reason  of  issu- 
ing of  injunction. — Rice  v.  Cook,  92  Cal.  144, 
148,  28   Pac.  219. 

11.  Counsel  fees  as  damages  —  Actual 
payment  of  fees  to  attorney  not  being 
shown,  and  only  breach  of  bond  assigned  by 
plaintiff  being  that  he  sustained  damages 
by  reason  of  said  injunction  by  being  com- 
pelled to  retain  and  employ  attorneys,  is 
insufficient  to  warrant  Judgment  for  dam- 
ages for  counsel  fees. — Willson  v.  McEvoy, 
25  Cal.  169,  171,  172;  Prader  v.  Grimm,  28 
Cal.  11,  12. 


12.  Same— Defendant  seeking  to  prevent 
luiancc  of  permanent  In  Janet  Ion  Fee*  not 
allowed. — Where  a  defendant  seeks  to  pre- 
vent issuance  of  permanent  injunction  in- 
stead of  attempting  to  remove  temporary 
injunction,  or  directs  his  efforts  to  defeat- 
ing action  of  plaintiff,  expense  of  counsel 
fees  thus  Incurred  is  Incident  of  suit,  and 
Is  not  recoverable  as  damages  sustained  by 
reason  of  injunction. — Curtiss  v.  Bachman, 
110  Cal.  433,  487,  52  Am.  St.  Rep.  Ill,  42 
Pac.  910. 


IS.  Same— Incurred  by  defendant  by  rea- 
son of  preliminary  Injunction— Are  recog- 
nised as  part  of  damages,  for  which  he  has 
right  to  indemnity,  and  are  within  under- 
taking which  plaintiff  is  required  to  give 
as  condition  for  procuring  injunction;  but 
only  such  counsel  fees  as  may  be  Incurred 
after  injunction  has  been  issued,  and  prior 
to    determination    of    action,    can    be    con- 


sidered   within    rule. — Curtiss    v.   Bachman, 
110   Cal.   433,   437,   62   Am.   St.   Rep.   Ill,   42 
Pac.  910. 
See  par.  22,  this  note. 

14.  Same— Liability  of  sureties  for— Com- 
mences wltb  giving  of  undertaking. — They 
are  not  liable  for  counsel  fees  or  loss  of 
profits  previously  expended  or  incurred,  al- 
though previous  condition  of  business  is 
admissible  for  purpose  of  showing  its  ex- 
tent and  character.  Counsel  fees  for  which 
sureties  may  be  held  are  not  those  expended 
for  defense  of  suit,  but  only  those  which 
have  been  expended  solely  in  procuring  dis- 
solution of  injunction.  It  is  not  sufficient 
to  show  value  of  service  rendered  in  case 
generally. — Lambert  v.  Haskell,  80  Cal.  611, 
624,  625,   22  Pac.  327. 

16.  Same  —  Not  allowed  as  damages 
against  sureties  on  undertaking  given  for 
preliminary  injunction  where  no  motion 
was  made  to  dissolve  such  preliminary  in- 
junction, although  court  finally  decided  that 
plaintiff  was  not  entitled  to  injunction.  No 
effort  being  made  to  dissolve  preliminary 
injunction,  counsel  were  simply  employed 
to  try  case  and  were  paid  for  that  service 
and  no  other.  Cost  was  no  greater  than  it 
would  have  been  had  such  preliminary  in- 
junction been  issued. — San  Diego  W.  Co.  v. 
Pacific  Coast  S.  S.  Co.,  101  Cal.  216,  219,  35 
Pac.  661. 

16.  Same  —  Reasonable  amount  of  com- 
pensation paid  as  counsel  fees  in  procuring 
dissolution  of  injunction  may  be  recovered 
in  action  upon  bond,  if  injunction  was  im- 
properly or  wrongfully  issued,  amount  be- 
ing limited  to  fees  paid  counsel  in  procur- 
ing dissolution  and  not  for  defending  entire 
case. — Bustamente  v.  Stewart,  65  Cal.  115, 
116;  Porter  v.  Hopkins,   63  Cal.  53,  55. 


17.  Same— Rendered  In  resisting  motion 
for  preliminary  Injunction  are  within  dam- 
ages of  undertaking,  since  they  are  not 
expenses  made  necessary  "by  reason  of  the 
injunction,"  but  are  expenses  incurred  in 
action  as  are  fees  rendered  in  attempting 
to  prevent  Issuance  of  permanent  injunc- 
tion.— Curtiss  v.  Bachman,  110  Cal.  433,  438, 
62  Am.  St.  Rep.  Ill,  42  Pac.  910.  See  Mitch- 
ell v.  Hawley,  79  Cal.  301,  303,  21  Pac.  833. 

18.  Same— Rule  at  common  law  was, 
that  on  bond  to  indemnify  against  damage 
obligee  might  sustain,  he  could  recover 
only  upon  evidence  that  he  had  sustained 
actual  damage;  that  compensation  would 
be  awarded  only  for  actual  loss.  Evidence 
showing  that  he  was  subject  to  liability, 
without  showing  payment,  was  not  enough. 
—Willson  v.  McEvoy,   25  Cal.   169,   172. 

19.  Same  —  Unsuccessful  motion  to  dis- 
solve Injunction— Fees  not  allowed. — On  an 

unsuccessful  motion  to  dissolve  injunction 
does  not  authorize  recovery  of  expense  for 
counsel  fees  in  making  motion;  but  excep- 
tion to  this  rule  would  be  when  court  itself 
suspends    its    decision    upon    motion    until 
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hearing:   of   case. — Curtlss  v.   Bachman,   110 
Cal.  483,  438,  62  Am/ St.  Rep.  Ill,  42  Pac  910. 

20.  Same—Voluntary  dismissal  of  action 
by  plain  till — Fee*  part  of  lamife. — A  vol- 
untary dismissal  of  action  by  plaintiffs  can 
not  take  from  defendant  right  to  recover 
counsel  fees  after  they  have  been  once  In- 
curred, any  more  than  they  could  In  that 
manner  take  away  from  defendant  right  to 
recover  whatever  other  damage  he  might 
have  sustained  by  reason  of  injunction. 
Counsel  fees  incurred  by  defendant  for  pur- 
pose of  securing-  dissolution  of  injunction 
are  recognized  as  portion  of  damages  cov- 
ered by  undertaking.— Frahm  v.  Waltham, 
130  Cal.  396,  399,  62  Pac.   618. 

See  par.  13,  this  note. 


21.  Damagei  resulting  from  preventing 
street    contractor    from    prosecuting    work, 

whereby  materials  were  left  without  pro- 
tection and  were  washed  away  without  his 
fault,  are  proper  to  be  assessed  In  action  on 
injunction  bond. — Dougherty  v.  Dore,  63  Cal. 
170,  172,  173. 

22.  Demand  for  payment — To  be  made 
upon  whom. — A  demand  for  payment  of  un- 
liquidated damages,  not  upon  obligors,  but 
on  principals  for  whom,  as  sureties,  such 
obligors  stipulated,  is  not  necessary  before 
bringing  action  on  undertaking  given  for 
injunction. — Browner  v.  Davis,  16  Cal.  9,  11. 

23.  Dismissal  of  action—Effect  of— Fail- 
ure of  plaintiff  to  prosecute  suit  should  be 
regarded  as  concession   of  his   inability  to 
maintain    it.     Issues   are   not   actually   ex- 
amined and  passed  upon,  but  by  this  failure 
to  appear  he  virtually  confesses  that  result 
of  trial  would  be  to  find  them  against  him. 
A  dismissal  of  such  circumstances  must  be 
understood    as   proceeding   upon    this    idea, 
and  as  far  as  relates  to  case  Itself,  as  de- 
termining   everything    involved    in    It      In 
effect,  dismissal  is  final  judgment  in  favor 
of  defendant;  and  although  it  may  not  pre- 
clude plaintiff  from  bringing  new  suit,  there 
is  no  doubt  that  for  all  purposes  connected 
with  proceedings  in  that  particular  action 
rights  of  parties  are  affected  in  same  man- 
ner as  If  there  had  been  adjudication  upon 
merits. — Dowllng  v.  Polack,  18  Cal.  625,  628. 

24.  Same— For  want  of  prosecution— Ef- 
fect same  as  Judgment. — A  dismissal  for 
want  of  prosecution  has  same  effect  upon 
rights  of  parties  as  judgment  upon  merits. 
It  terminates  proceedings  and  by  its  legal 
operation  and  effect  sets  aside  and  dis- 
charges injunction.  It  Is  final  action,  court 
operating  directly  upon  injunction  and  de- 
stroying foundation  upon  which  it  rests. — 
Dowllng  v.  Polack,  18  Cal.  625,  627,  over- 
ruling Gelston  v.  Whitesldes,  3  Cal.  309,  311. 

25.  Same— Judgment  of  dissolution  Is 
conclusive,  and  In  suit  upon  Injunction  bond 
only  question  is  amount  of  damages  sus- 
tained, but  where  injunction  is  dissolved 
and  suit  in  which  It  is  issued  is  determined 
by  action  of  party  who  obtained  it,  it  is  no 
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admission  that  injunction  was  Improperly 
sued  out.  It  evinces  but  an  unwillingness 
further  to  prosecute  writ.  When  such  suit  is 
brought  on  injunction  bond,  it  is  necessary 
in  order  to  maintain  action  that  It  be  shown 
that  there  is  proper  cause  for  injunction.— 
Gelston  v.  Whitesldes,  3  Cal.  809,  811.  See 
Asevado  v.  Orr,  100  Cal.  293,  299,  34  Pac. 
777;  Frahm  v.  Walton,  130  CaL  396,  398,  331, 
62  Pac.  618,  overruling  Dowllng  v.  Polack. 
18  Cal.  625,  627. 

2*.  Same— Plaintiff  not  appearing— Ef- 
fect of. — The  plaintiff  not  appearing  and  ac- 
tion dismissed  on  motion  of  defendants 
amounts  to  determination  by  court  that  in- 
junction had  been  improperly  granted.— 
Dowllng  v.  Polack,  18  Cal.  625,  627. 

27.  Same—Voluntary  dismiss*!  by  plata- 
tlsTa— Sureties  liable. — A  voluntary  dismis- 
sal of  action  by  plaintiffs  has  same  effect 
as  decision  of  court  that  they  were  not  en- 
titled to  injunction,  and  makes  sureties  on 
undertaking  for  injunction  liable.— Asevado 
v.  Orr,  100  Cal.  293.  299,  84  Pac,  777;  Frahm 
v.  Walton,  130  Cal.  396,  398,  899,  62  Pac  611 

As  to  voluntary  dismissal  not  affecting 
right  to  counsel  fees  as  damages,  see  par. 
20,  this  note. 

28.  Voluntary  dismissal  of  action  by 
Plaintiff  is  admission  that  he  was  unable  to 
maintain  action,  and  therefore  was  not  en- 
titled to  injunction,  and  it  must  follow  by 
terms  of  undertaking  for  injunction,  that 
defendants  were  entitled  to  recover  from 
sureties  whatever  damages  they  sustained 
"by  reason  of  injunction." — Frahm  ▼.  Walt- 
ham,  130  Cal.  896,  399,  62  Pac  618. 

2P.     Distinction  an  to  contract  of  sureties. 

—A  distinction  exists  between  contracting 
that  event  shall  not  happen  and  contract- 
ing to  indemnify  against  consequences  of 
events  which  should  happen. — Lott  v.  Mitch- 
ell, 32  Cal.  23,  25. 

*©.  During  temporary  restraining  crier. 
— Undertnklng  should  be  reunJrecl  according 
to  the  better  and  certainly  general  prac- 
tice. But  in  all  cases  where  preliminary 
injunction  is  granted,  in  first  Instance  or 
after  order  to  show  cause,  undertaking 
must  be  required.— Neumann  ▼.  Iforetti.  14C 
Cal.  31,  33,  79  Pac,  612. 

31.  Falling  to  aver  tnat  Injunction  was 
wrongful  —  Defective  complaint.  —  A  com- 
plaint failing  to  aver  that  injunction  wai 
wrongful  or  without  sufficient  cause  makes 
complaint  defective  in  action  on  Injunction 
bond.  It  is  not  enough  to  aver  that  it  was 
dissolved  by  court.-- Olds  v.  Cary,  13  Ore. 
362,  10  Pac.  786. 

82.  Insufficient  undertalUng*— Dlssolntlsa 
of  Injunction. — An  Insufficient  undertaking; 
having  been  required  for  issuance  of  injunc- 
tion, it  can  not  be  doubted  that  court  hat 
power  to  order  that  Injunction  shall  be  dis- 
solved unless  sufficient  undertaking  be 
given,  or.  In  other  words,  should  be  con- 
tinued in  force  only  on  condition  that  suf- 
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flcient  undertaking:  be  given.  Such  proceed- 
ing: would  be  sustained  upon  theory  that 
words  "on  granting:"  were  broad  enough  to 
mean  "on  continuing  in  force."  Such  trans- 
action would  be,  in  substance  and  effect, 
though  not  in  form,  the  "granting"  of  an 
injunction. — Lambert  v.  Haskell,  80  Cal.  611. 
616,  22  Pac.  327. 

S3.     Nominal    lamatei    are    presumed    to 

follow  as  conclusion  of  law  after  proof  of 
breach  of  contract — Browner  v.  Davis,  16 
Cal.  9,  11. 

34.  Non-payment  of  mosey  claimed— Most 
bo  alleged.  —  The  non-payment  of  money 
claimed  under  bond  given  for  injunction 
must  be  alleged  in  complaint,  otherwise 
complaint  does  not  state  cause  of  action.-— 
Curtlss  v.  Bachman,  84  Cal.  216,  217,  24  Pac. 
879. 

35.  Notice  of  Justification  mast  be  given 
—Time  of. — A  notice  'of  Justification  must 
be  given  to  defendant  of  not  less  than  two 
nor  more  than  five  days  after  filing  and 
serving  notice  of  exception  to  sufficiency  of 
sureties.  And  plaintiff's  sureties  must  Jus- 
tify within  five  days  after  said  notice  of 
exception  is  given,  or  injunction  will,  upon 
motion,  be  dissolved.  This  construction 
must  be  given  in  view  of  damages  that 
may  result  from  improper  issuance  of  in- 
junction.— McSherry  v.  Pennsylvania  C.  G. 
M.  Co.,  97  Cal.  687,  644,  32  Pac.  711. 

As  to  Justification  of  sureties  la  proceed- 
ing for  arrest  and  ball,  see,  ante,  |  495  and 
note. 

As  to  Justification  of  sureties  on  under- 
taking on  attachment,  see,  post,  9  539  and 
note. 

As  to  Justification  of  defendant's  sureties 
la  action  of  claim  aad  -delivery,  see,  |§  515, 
532  and  notes. 

36.  Objection  tbat  business  enjoined  was 
public   nuisance     No   defense   to   sureties. — 

An  objection  that  business  enjoined  was 
public  nuisance  can  not  be  successfully  in- 
terposed in  action  against  sureties  on  under- 
taking for  injunction.  Legitimate  occupa- 
tion is  sometimes  public  nuisance,  but  party 
is  nevertheless  entitled  to  fruits  of  his  labor 
until  abatement  takes  place  in  some  proper 
form. — Cunningham  v.  Breed,  4  Cal.  384,  386. 

37.  Party  Injured— Is  entitled  to  what- 
ever damages  be  has  sustained  in  conse- 
quence of  injunction.  Destruction  of  prem- 
ises or  their  deterioration,  and  all  matters 
whereby  party  has  suffered  loss  or  injury, 
may  be  taken  Into  account  when  assessing 
damages. — Dougherty  v.  Dore,  63  Cal.  170, 
173. 

Sa  Plalatt*  mot  party  to  undertaking— 
Not  liable*— A  plaintiff  who  was  not  a  party 
to  the  undertaking  filed  by  him  upon  issu- 
ance of  writ  of  Injunction,  is  not  liable 
thereon  In  action  against  sureties  after  in- 
junction denied. — Asevado  v.  Orr,  100  Cal. 
293,  299,  34  Pac.  777. 


As  to  principal  being  bound  when  sureties 
are  bound,  see,  post,  8  1912  and  note. 

80.  Preliminary  Injunction — Made  with- 
out requiring  undertaking  by  plaint  III— Is 
error,  and  this  rule  is  applicable  whether 
such  injunction  be  granted  ex  parte  or 
upon  order  to  show  cause  previously  made. 
— McCracken  v.  Harris,  54  Cal.  81,  83. 

40.  Requiring  written  undertaking— Doty 
of  court. — Requiring  written  undertaking  to 
effect  that  plaintiff  would  pay  to  party  en- 
Joined  such  damages  as  such  party  might 
sustain  by  reason  of  injunction  is  duty  of 
court  or  Judge;  and  injunction  will  be  dis- 
solved in  case  of  such  failure  to  give  un- 
dertaking.— Neumann  v.  Moretti,  146  Cal.  31, 
32,  79  Pac.  612. 

41.  Several  liability  Is  created  by  under- 
taking on  injunction  though  given  to  all 
obligatees  by  name  and  using  no  word  di- 
rectly expressing  several  obligation.  De- 
sign of  such  bond  is  to  secure  each  and  all 
obligatees  from  damages  or  injuries.  Prac- 
tice has  been  to  require  only  one  bond 
though  several  defendants  be  enjoined.  This 
is  certainly  most  convenient  method  for 
both  plaintiff  and  defendant;  but  it  would 
operate  harshly,  and  in  many  cases  amount 
to  no  security  at  all,  if  recoveries  could  be 
had  only  for  Joint  injuries  and  to  extent  of 
Joint  damage.  Mode  of  construction  in  such 
cases  is  not  to  look  merely  at  language  of 
instrument  but  to  statute  under  which  in- 
strument is  given. — Summers  v.  Farish,  10 
Cal.  347,  351. 

43.  Sole  owner  of  property— Right  to  sue 
on  bond. — The  sole  owner  of  property  upon 
which  injunction  operated,  and  sole  injury 
being  his,  he  has  right  to  sue  alone  upon 
injunction  bond,  although  such  bond  was 
given  to  him  and  to  other  obligatees. — 
Browner  v.  Davis,  16  Cal.  9,  11. 

43.  "Statute  does  not  provide  for  under- 
taking   for    temporary    restraining    order.** 

— Objection  to  such  effect  can  not  be  sus- 
tained, for  chancellor  having  taken  Juris- 
diction of  general  subject,  has  power  to 
make  order  requiring  bond  same  as  any 
other  order  in  progress  of  case  In  further- 
ance of  objects  of  litigation  and  protection 
of  subject-matter  of  it. — Prader  v.  Purkett, 
13  Cal.  588,  591. 

44.  Sureties  have  right  to  stand  oa  pre- 
cise terms  of  contract  and  can  be  held  on 
no  other.  Their  liability  arises  under  their 
contract  mainly,  and  is  limited  by  its  terms 
and  conditions  and  is  not  extended  beyond 
terms  of  contract.  They  are  bound  only 
to  extent  and  in  manner  and  under  circum- 
stances set  out  in  their  obligation  and  no 
further. — Carter  v.  Mulrein,  82  Cal.  167,  168, 
169,  16  Am.  St.  Rep.  98,  22  Pac  1086.  See 
People  v.  Buster,  11  Cal.  215,  220;  McDonald 
v.  Fett,  49  Cal.  354;  Pierce  v.  Whiting,  63 
Cal.  538,  543. 

4ft.  Undertaking  executed  eight  days 
after   Injunction— Effect   of. — An   undertak- 
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ing  executed  eight  days  after  issuance  and 
service  of  writ  of  injunction,  reciting:  that, 
whereas  court  has  made  order  that  upon 
filing-  by  plaintiff  of  an  undertaking:  for 
specified  sum,  with  two  sufficient  sureties, 
writ  of  injunction  issue,  and  that  in  con- 
sideration of  premises  and  that  said  writ 
of  injunction  may  issue,  sureties  undertake, 
etc.,  and  no  writ  being:  issued  after  filing:  of 
undertaking*,  imposes  no  liabilities  on  sure- 
ties.— Carter  v.  Mulrein,  82  Cal.  167,  168, 
169,  12  Am.  St  Rep.  98,  22  Pac.  1086;  Alaska 
Improvement  Co.  v.  Hirsch,  119  Cal.  249,  250, 
251,  51   Pac  840;  see  47  Pac.  124. 

46.  Undertaking  given  for  Issuance  of 
temporary  restraining  order  in  connection 
with  order  to  show  cause  makes  surety  lia- 
ble only  for  damages  arising:  between  time 
of  issuance  of  said  order  and  date  of  hear- 
ing: thereof. — Prader  v.  Grim,  13  Cal.  585, 
587. 

47.  Undertaking  sTiven  pursuant  to  order 
of  court  that  defendants  show  cause  on  a 
certain  day  why  temporary  injunction 
should  not  issue  and  that  defendants  be  re- 
strained until  decision  of  said  motion  from 
committing:  act  sought  to  be  enjoined,  said 
preliminary  restraining:  order  to  issue  upon 
filing:  undertaking*,  and  which  undertaking: 
recites  that  it  is  well  in  consideration  "of 
the  issuance  of  said  writ  of  Injunction"  is 
not  a  bond  authorised  by  any  order  of  court 
and  sureties  never  assumed  any  liability  to 
plain  tin!  which  he  could  not  enforce  by  ac- 


tion.— Byam   v.   Cashman,   78   Cal.   625,  528, 
629,  21  Pac.  113. 

48.  Undertaking  given  upon  preliminary 
Injunction— Duration  of. — Can  last  only  as 
long:  as  injunction  continues,  and  expires 
with  it.  Whole  theory  of  preliminary  in- 
junction is  that  it  is  to  preserve  rights  of 
party  until  truth  of  charge  can  be  regularly 
investigated,  and  when  truth  of  charge  has 
been  investigated  and  final  decree  made  it 
has  served  its  purpose  and  its  functions 
cease.  Sureties  on  such  undertaking  are 
liable  only  for  damages  up  to  time  of  final 
decree,  although  final  decree  granted  plain- 
tiff such  injunction  and  it  was  not  reversed 
on  appeal  and  dismissed  by  lower  court  un- 
til long  after. — Lambert  v.  Haskell,  80  Cal. 
611,  622,  22  Pac  827. 

49.  Undertaking  provided  for  la  apsn 
preliminary  Injunction* — Ordinarily  no  un- 
dertaking could  be  required  on  final  decree. 
Possibly  there  may  be  exceptional  cases  in 
which  relief  sought  is  of  such  character  as 
to  make  it  proper  for  court,  under  its  gen- 
eral power  in  deciding  case  In  equity,  to 
require  undertaking  from  plaintiff  as  con- 
dition, of  relief. — Lambert  v.  Haskell.  80  Cal. 
611,  621,  22  Pac.  327. 

60.     Writ  of  Injunction—. Is  Invalid*  when. 

— A  writ  of  injunction  is  invalid  when  is- 
sued and  served  prior  to  execution  of  un- 
dertaking:.—Carter  v.  Mulrein,  82  CaL  167. 
168,  169,  16  Am.  St.  Rep.  98,  22  Pac  1086: 
Alaska  I.  Co.  v.  Hirsch,  119  CaL  249,  260. 
251,  51  Pac.  840,  also  47  Pac.  124. 


§  530.  INJUNCTION  AGAINST  USE  OF  WATER,  DENIED  ON  GIVING 
BOND,  WHEN.  In  all  actions  which  may  be  hereafter  brought  when  an  injunc- 
tion or  restraining  order  may  be  applied  for  to  prevent  He  diversion,  diminu- 
tion or  increase  of  the  flow  of  water  in  its  natural  channels,  to  the  ordinary 
flow  of  which  the  plaintiff  claims  to  be  entitled,  the  court  shall  first  require  due 
notice  of  the  application  to  be  served  upon  the  defendant,  unless  it  shall  appear 
from  the  verified  complaint  or  affidavits  upon  which  the  application  therefor  is 
made,  that,  within  ten  days  prior  to  the  time  of  such  application,  the  plaintiff 
has  been  in  the  peaceable  possession  of  the  flow  of  such  water,  and  that, 
within  such  time,  said  plaintiff  has  been  deprived  of  the  flow  thereof  by  the 
wrongful  diversion  of  such  flow  by  the  defendant,  or  that  the  plaintiff,  at  the 
time  of  such  application,  is,  and  for  ten  days  prior  thereto,  has  been,  in  posses- 
sion of  the  flow  of  said  water,  and  that  the  defendant  threatens  to  divert  the 
flow  of  such  water ;  and  if  such  notice  of  such  application  be  given  and  upon 
the  hearing  thereof,  it  be  made  to  appear  to  the  court  that  plaintiff  is  entitled  to 
the  injunction,  but  that  the  issuance  thereof  pending  the  litigation  will  entail 
great  damage  upon  defendant,  and  that  plaintiff  will  not  be  greatly  damaged 
by  the  acts  complained  of  pending  the  litigation,  and  can  be  fully  compensated 
for  such  damage  as  he  may  suffer,  the  court  may  refuse  the  injunction  upon  the 
defendant  giving  a  bond  such  as  is  provided  for  in  section  five  hundred  and 
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thirty-two ;  and  upon  the  trial  the  same  proceedings  shall  be  had,  and  with  the 

same  effect  as  in  said  action  provided. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1887,  Stats,  and  Amdts.  1886-7,  p.  240;  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  137,  held  unconstitutional,  see 
history,  §  5  ante;  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  342,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  442;  May  1,  1911*  Stats,  and  Amdts.  1911, 
p.  1421. 


INJUNCTION— PRELIMINARY,  TEM- 
PORARY, ETC. 

1.  As  to  preliminary  injunction — Discre- 

tion of  court. 

2.  Same — Insolvency  of  defendant. 

3.  Same — Want  of  evidence  —  Abuse  of 

discretion. 

4.  Abuse    of    discretion — Review    on    ap- 

peal. 

5.  Affidavits  to  support  complaint. 

6.  Complainant  may  be  entitled  to  per- 

petual   injunction,   but    not    tempo- 
rary. 

7.  Court  is  bound  to  consider  amount  of 

injury. 

8.  Court  will  consider  whether  greater  in- 

jury will  result  to  defendant. 

9.  Determination   of  court  in  exercising 

its  discretion,  appeal. 

10.  Discretion  of  court — In  granting  and 

dissolving  injunctions — Must  be  reg- 
ulated by  sound  and  just  rules. 

11.  Dissolution  or  continuance  of  prelim- 

inary injunction — Is  matter  largely 
within  discretion. 

12.  Dissolving  restraining  order  unneces- 

sary, when. 

13.  Equities  of  complaint  being  denied  by 

affidavit,  effect  of. 

14.  Former  rule  as  to  affidavit  contradict- 

ing answer. 

15.  Granting  or  refusing  injunction — Dis- . 

cretion  of  court. 

16.  Granting  preliminary  injunction — Not 

matter  of  right. 

17.  Hearing  on  merits — Should  be  had  be- 

fore injunction. 

18.  Judicial     discretion     of    court  —  Not 

abused  by  dissolving  preliminary  in- 
junction. 

19,20.  Mandatory  injunction  pending  trial — 
Granted  in  extreme  cases,  only. 

21.  Nature  of  case  and  facts — Effect  of 

their  showing. 

22.  No  appearance  made — Effect  on  order 

to  show  cause. 

23.  Order  granting   or   dissolving   injunc- 

tion— Is  matter  of  discretion. 

24.  Phrase  "until   further  order  of  this 

court,"  effect  of. 

25,26.  Restraining    order — Is   an   injunction, 
when. 

27.  Restraining  order  loses  its  force  and 
effect,  when. 


28.  Staying    hearing    on    order    to    show 

cause — Abuse  of  discretion. 

29.  Temporary  injunction — Order  may  be 

properly  refused. 

30.  Temporary    restraining    order    applies 

to  what  time. 

31.  Title  to  real  property  being  in  dispute, 

effect  of. 

32.  Trial  court  is  vested  with  large  dis- 

cretion. 

33, 34.  Undertaking  as  condition  for  restrain- 
ing order,  not  required  by  statute. 

35.  Until  further  order  of  court — Meaning 
of  provision. 

1.  As  to  preliminary  Injuactfon— Discre- 
tion of  court. — The  matter  of  the  Issuance 
of  a  preliminary  injunction  is  one  resting 
In  the  sound  discretion  of  the  court,  and 
the  appellate  court  will  not  interfere  with 
the  action  of  the  trial  judge  in  such  a  case, 
except  where  a  palpable  abuse  of  discretion 
is  shown. — Marre  v.  Union  Oil  Co.,  17  Cal. 
App.  212/  119  Pac.  104. 


2.     Same  —  Insolvency      of     defendant. — 

Where  it  does  not  appear  that  the  defend- 
ant Is  insolvent  or  unable  to  respond  in 
damages  caused  by  the  commission  of  the 
acts  sought  to  be  restrained  pending  a  trial 
of  the  action,  nor  that  any  judgment  that 
might  be  rendered  would  be  ineffectual  be- 
cause of  the  failure  of  the  court  to  issue  a 
temporary  injunction,  it  can  not  be  said 
that  the  judge  abused  his  discretion  in  re- 
fusing such  temporary  injunction. — Marre 
v.  Union  Oil  Co.,  17  Cal.  App.  212,  119  Pac. 
104. 

As  to  when  solvency  of  defendant  Is  Im- 
material, see,  ante,   9  626,   note   Part  VI. 

S.  Same— Want  of  evidence — Abase  of 
discretion. — While  it  may  be  admitted  that 
if  the  facts  shown  at  the  trial  had  been 
presented  with  the  application  for  a  tem- 
porary injunction,  the  latter  should  not 
have  been  refused;  yet,  where  it  appeared 
from  the  evidence  that  was  presented  that 
the  acts  of  defendant  sought  to  be  restrained 
were  for  partly  lawful  purposes,  and  there 
was  none  that  they  were  otherwise,  it  can 
not  be  said  that  the  judge  abused,  his  dis- 
cretion in  refusing  the  order. — Marre  v. 
Union  Oil  Co.,  17  Cal.  App.  211,  119  Pac.  106. 

4.  Abase  of  discretion— Review  on  ap- 
peal.—  An  abuse  of  discretion  or  palpable 
error  are  excepted  from  rule  under  which 
supreme  court  declines  to  Interfere  with 
granting,  refusing,  continuing  or  dissolving 
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of  injunctions  and  that  rule  applies  more 
especially,  if  not  exclusively,  to  preliminary 
injunctions.  We  do  not  think  it  applies  to 
case  in  which  injunction  is  continued  or  dis- 
solved after  trial  upon  findings  of  material 
issues.— Richards  v.  Dower,  64  Cal.  62,  64, 
28  Pac.  113. 

5.  Affidavit*    to    support    complaint. — On 

order  requiring:  defendant  to  show  cause 
why  injunction  should  not  issue,  defendant 
having:  filed  answer  controverting:  allega- 
tions of  complaint  and  setting:  up  new  mat- 
ter in  defense  of  action,  plaintiff  has  right 
to  read  affidavits  in  support  of  complaint. 
Object  of  order  to  show  cause  is  to  enable 
parties  to  present  case  on  merits  and 
awarding:  or  refusing:  of  injunctions  at  such 
times  is  an  adjudication. — Hicks  v.  Michael, 
15  Cal.  107,  117. 

As  to  amended  complaint  being  Itself  an 
affidavit,  see,  ante,  9  527  and  note  par.  3. 

6.  Complainant  may  be  entitled  to  per- 
petual Injunction  on  hearing:  in  many  cases 
where  it  would  be  manifestly  improper  to 
grant  temporary  injunction.  Final  injunc- 
tion is  in  many  cases  matter  of  strict  right 
and  granted  as  necessary  consequence  of 
decree  made  in  case.  On  the  contrary,  pre- 
liminary injunction  before  answer  is  matter 
resting  altogether  in  discretion  of  court  and 
oifght  not  to  be  granted  unless  injury  is 
pressing  and  delay  dangerous. — Santa  Cruz 
F.  B.  Assoc,  v.  Grant,  104  Cal.  306,  308,  309, 
37  Pac.  1034. 

7.  Court  Is  bound  to  consider  amount  of 
Injury,  in  granting  an  injunction,  which 
may  thereby  be  inflicted  on  strangers  to 
suits  and  third  parties. — Santa  Cruz  F.  B. 
Assoc,  v.  Grant,  104  Cal.  306,  308,  37  Pac. 
1034. 

8.  Court  will  consider  whether  greater 
Injury  will  result  to  defendant  from  grant- 
ing injunction  than  to  plaintiff  from  refus- 
ing it,  upon  application  for  preliminary 
injunction;  and  if  court  is  satisfied,  from  na- 
ture of  action  and  threatened  injury,  that 
rights  of  plaintiff  will  be  fully  preserved 
by  granting  injunction  after  hearing  upon 
merits,  while  in  case  plaintiff  should  fail 
to  sustain  his  complaint,  injury  sustained 
by  defendant  from  preliminary  injunction 
could  not  be  compensated,  a  wise  discretion 
would  dictate  its  refusal. — Santa  Cruz  F.  B. 
Assoc,  v.  Grant,  104  Cal.  306,  308,  37  Pac. 
1034. 

0.  Determination  of  court  In  exercising; 
of  Its  discretion  to  continue  an  injunction 
in  force  until  hearing  of  cause,  in  so  far  as 
it  rests  upon  effect  of  denial  of  equities  of 
bill  merely,  is  entitled  to  great  considera- 
tion on  appeal  and  ought  not  be  disturbed 
except  perhaps  under  peculiar  circumstances 
or  unless  an  abuse  of  discretion  should  be 
made  to  appeal. — De  Godey  v.  Godey,  29  Cal. 
157,  167. 

10.  Discretion  of  court— In  gran  tins;  and 
dissolving;    Injunctions — Must    be    regulated 


by  sound  and  just  rules. — For  court  of  chan- 
cery to  interfere  in  some  cases  might  lead 
to  the  very  hardships  and  irreparable  In- 
jury which  is  ground  of  claim  of  plaintiff 
to  its  interference.  It  ought  not  to  inter- 
pose when  long  delays  have  intervened  since 
alleged  injury  or  cause  of  it  existed;  nor 
unless  some  equitable  circumstance  beyond 
general  allegation  of  irreparable  injury  be 
shown — such  as  insolvency  or  impediments 
to  judgment  at  law  or  to  adequate  legal 
relief,  or  threatened  destruction  of  property, 
or  like. — Burnett  v.  Whitesides,  18  Cal.  156, 
158. 

11.  Dissolution  or  continuance  of  pre- 
liminary Injunction— Is  matter  largely  with- 
in discretion  of  trial  court  and  unless  It 
appears  from  record  in  case  that  discretion 
has  been  abused,  action  of  court  will  not  be 
disturbed  on  appeal. — De  Godey  v.  Godey. 
39  Cal.  157,  167;  McCreery  v.  Brown.  42  Cal. 
457,  461;  Rogers  v.  Tennant,  45  Cal.  184,  186; 
Patterson  v.  Board  of  Supervisors.  60  Cal. 
344,  345;  Coolot  v.  Central  Pacific  R.  Co..  5t 
Cal.  66,  67;  Efford  v.  South  Pac.  C.  R.  Co.. 
62  Cal.  277,  279;  Parrott  v.  Floyd.  64  Cal. 
634,  535;  White  v.  Nunan.  60  Cal.  406,  407; 
Grannis  v.  Lorden,  103  Cal.  472,  473,  37  Pac. 
376;  Marks  v.  Weinstock,  L.  &  Co.,  121  Cal 
53,  55,  53  Pac.  362;  Christopher  v.  Condo- 
george,  128  Cal.  581,  685,  61  Pac.  174. 

12.  Dissolving;  restraining;  order  Is  un- 
necessary, as  It  expires  by  its  own  limita- 
tion. It  is  issued  to  restrain  defendants  un- 
til propriety  of  granting  provisional  remedy 
of  temporary  injunction  can  be  determined 
after  hearing,  and  such  hearing  having 
been  had  and  injunction  having:  been  re- 
fused, restraining  order  is  dead. — Hicks  v. 
Michael,  15  Cal.  107,  109. 

13.  Equities  of  complaint  being  all  de- 
nied by  affidavits  filed  on  part  of  defend- 
ants, there  is  no  abuse  of  discretion  on  part 
of  court  In  denying  plaintiffs  motion  for 
temporary  Injunction. — Kohler  v.  Los  An- 
geles, 39  Cal.  510,  511. 

As  to  temporary  Injunction  to  be  dissolved 
where  answer  fully  denies  all  equities  of 
complaint  where  motion  Is  heard  on  bill  and 
answer  alone,  see,  post,  8  532  and  note  pars. 
7-10,  19,  20,  39. 

14.  Former  rule  as  to  affidavit  contra- 
dicting answer. — The  former  rule  was  that 
affidavit  could  not  be  read  in  any  case  for 
purpose  of  contradicting  answer;  but  policy 
of  preventing  irreparable  mischief  has  in- 
troduced exception  to  rule  in  cases  of  waste 
and  of  mischief  analogous  to  waste.  It  ha*" 
been  contended  that  this  exception  does  not 
extend  to  questions  of  title,  but  it  seems 
now  settled  that  affidavit  may  be  read 
against  answer  in  such  case,  in  respect  to 
all  matters  of  controversy.  Granting  and 
continuing  Injunctions  rest  very  much  in 
sound  discretion  of  court  to  be  governed  by 
nature  of  case. — Hicks  v.  Michael,  15  Cal. 
107,  117. 
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15.  Granting  or  returning  injunction— Dis- 
cretion of  court. — The  granting:  or  refusing 
to  grant  injunction  is  very  much  within  dis- 
cretion of  court  to  which  application  is 
made  and  appellate  court  will  not  interfere 
unless  right  clearly  appears  to  exist. — 
Gower  v.  Andrew,  59  Cal.  119,  123,  43  Ajn. 
Rep.  242. 

16.  Granting;  preliminary  Injunction— 
Not  matter  of  rlg;ht  but  application  is  ad- 
dressed to  sound  discretion  of  court,  which 
is  to  be  exercised  according  to  circum- 
stances of  particular  case  and  its  action 
upon  such  application  will  not  be  reviewed 
in  appellate  court  unless  it  shall  clearly 
appear  that  there  was  abuse  of  discretion. 
— Santa  Cruz  F.  B.  Assoc,  v.  Grant,  104  Cal. 
306,  308,  37  Pac.  1034. 

As  to  rlffkt  to  Anal  injunction,  see,  ante, 
9  526,  note  pars.  61,  52. 

17.  Hearing;  on  merit*— Should  be  had 
before  Injunction  should  be  issued  except 
in  cases  of  urgent  necessity,  or  when  sub- 
ject-matter of  complaint  is  free  from  con- 
troversy, or  irreparable  mischief  will  be 
produced  by  its  continuance.  Where  right 
is  doubtful,  court  should  direct  trial,  and 
in  meantime,  if  there  be  danger  of  irrepar- 
able mischief,  temporary  injunction  should 
be  ordered  so  as  to  restrain  injurious  pro- 
ceedings.—Hicks  v.  Michael,  15  Cal.  107,  116. 

18.  Judicial  discretion  of  court— Not 
abused  by  dissolving;  preliminary  Injunction 

preventing  threatened  sale  on  foreclosure 
of  mortgage.  No  doubt  after  sale  shall 
have  been  made  and  delivery  of  deed  threat- 
ened, injunction  would  lie. — Goldstein  v. 
Kelly,  51  Cal.  301.  303. 

19.  Mandatory  injunction  pending;  trial 
—Granted  In  extreme  eases,  only. — A  man- 
datory injunction  pending  trial,  and  before 
rights  of  parties  in  subject-matter,  which 
Injunction  is  designed  to  affect,  have  been 
definitely  ascertained  by  chancellor,  should 
not  be  granted,  except  in  extreme  cases 
where  right  thereto  is  clearly  established 
and  it  appears  that  irreparable  injury  will 
flow  from  its  refusal. — Hagen  v.  Beth,  118 
Cal.  330,  331,  60  Pac.  426. 

20.  Mandatory  preliminary  injunctions 
are  seldom  granted  and  only  in  peculiar 
class  of  extreme  cases.  There  is  nothing 
in  our' code  more  favorable  to  mandatory 
Injunctions  than  is  to  be  found  in  general 
current  of  English  and  American  authori- 
ties.— Gardner  v.  Stroever,  81  Cal.  148,  150, 
6  L.  R.  A.  90,  22  Pac.  483. 

31.  Nature  of  ease  and  facts — Effect  of 
thetr  showing;. — The  name  of  the  case  and 
the  facts  showing  that  party  is  not  entitled 
to  injunction,  granting  thereof  is  error  be- 
cause unauthorized,  and  granting  injunc- 
tion in  such  case  is  not  matter  of  discretion. 
By  discretion  is  meant  sound  judicial  dis- 
cretion.— Shilling  v.  Reagan,  19  Mont.  508, 
48  Pac.  1109. 


22.  No  appearance  made— Effect  on  order 
to  show  cause. — There  being;  no  appearance 
made  by  either  party  at  time  order  to  show 
cause  is  returnable,  nor  motion  for  injunc- 
tion continued  or  kept  alive  in  any  mode, 
restraining  order  thereby  fell  with  motion, 
for  It  is  only  authorized  to  be  made  pend- 
ing their  motion. — San  Diego  W.  Co.  v.  Pa- 
cific Coast  S.  S.  Co.,  101  Cal.  216,  218,  35 
Pac.  651. 

23.  Order— Granting;  or  dissolving;  injunc- 
tion—Is  matter  of  discretion  with  lower 
court  which  supreme  court  will  not  review 
except  where  an  abuse  of  discretion  is 
urged. — Porter  v.  Jennings,  89  Cal.  440,  442, 
26  Pac.  965. 

24.  Phrase  "until  further  order  of  this 
court/'  can  not  have  effect  of  prolonging 
restraining  order  beyond  pendency  of  mo- 
tion for  injunction,  otherwise  it  would  con- 
vert order  Into  preliminary  injunction  which 
could  not  be  operative  until  bond  was 
given.  By  requiring  no  bond  for  restrain- 
ing order  and  by  making  order  to  show 
cause,  court  adjudged  that  preliminary  in- 
junction should  not  be  made  until  defend- 
ant had  been  heard. — San  Diego  W.  Co.  v. 
Pacific  Coast  S.  S.  Co.,  101  Cal.  216,  218,  35 
Pac.  661. 

25.  Restraining;  order— -Is  an  Injunction 
when  it  requires  defendant  to  refrain  from 
particular  acts. — Neumann  v.  Moretti,  146 
Cal.  31,  32,  79  Pac.  612. 

26.  Restraining  order  is  restraint  of 
same  nature  as  injunction,  but  statute  not 
only  does  not  designate  it  as  injunction  but 
discriminates  between  it  and  injunction.  It 
Is  restraint  pending  consideration  of  court 
as  to  whether  party  is  entitled  to  prelimi- 
nary injunction. — San  Diego  W.  Co.  v.  Pa- 
cific Coast  S.  S.  Co.,  101  Cal.  216,  218,  35  Pac. 
651;  Neumann  v.  Moretti,  146  Cal.  31,  32, 
33,  79  Pac.  512. 

•  27.  Restraining;  order  loses  Its  force  and 
effect  upon  entry  of  order  by  court,  after 
hearing  order  to  show  cause,  granting  In- 
junction pendente  lite.* — Cohen  v.  Gray,  70 
Cal.  86,  86,  11  Pac.  608. 

28.  Staying;  hearing;  on  order  to  show 
cause— Abase  of  discretion. — The  staying  of 
hearing  on  an  order  to  show  cause  for  some 
six  weeks  after  Issuance  of  temporary  re- 
straining order  against  mining  company 
which  suspends  operation  of  valuable  prop- 
erty, was  an  abuse  of  discretion,  as  it  was 
unable  to  suspend  operation  of  mine  for  so 
long  a  period. — Wetzsteln  v.  Boston  &  M„ 
C.  M.  Co.,  25  Mont.  136,  63  Pac.  1043. 

29.  Temporary  injunction— Order  may  be 
properly  refused. — A  temporary  injunction 
may  sometimes  be  properly  refused  upon 
such  fact 8  as  would  entitle  party  such  right 
of  injunction  upon  final  hearing. — Santa 
Cruz  F.  B.  Assoc,  v.  Grant,  104  Cal.  306,  309. 
37  Pac.  1034. 


SO.     Temporary  restraining;  order  is  order 
which  applies  to  time  intervening  between 
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application  for  Injunction  and  day  fixed  in 
order  to  show  cause.— Neumann  v.  Moretti, 
146  Cal.  81,  33,  79  Pac.  512.  See  Hicks  y. 
Michael,  15  Cal.  107,  109;  Cohen  v.  Gray,  70 
Cal.  85,  86,  11  Pac.  508. 

31.  Title  to  real  property  being-  1b  dis- 
pute, general  rule  is  that  courts  of  equity 
will  not  interfere  by  preliminary  injunction 
to  change  possession  of  real  property,  nor 
is  it  proper  remedy  for  recovering  posses- 
sion of  personal  property. — San  Antonio  W. 
Co.  v.  Bod  en  ham  er,  138  Cal.  248,  251,  65  Pac. 
471. 

92.  Trial  court  Li  Tested  with  large  dis- 
cretion in  granting:  of  temporary  injunction 
to  hold  property  in  statu  quo,  pending-  de- 
termination of  action,  and  its  exercise  will 
not  be  reversed  on  appeal  unless  clear 
abuse  is  shown. — Weber  y.  Delia  Mountain 
Min.  Co.,  11  Idaho  264,  81  Pac.   931. 

88.  Undertaking;  as  condition  for  re- 
straining; order— Not  repaired  ay  statate« — 

An  undertaking  as  condition  for  restraining 
order  is  not  expressly  required  by  statute, 
although  this  court  has  said  one  ought  to 
be  required.    Such  undertaking  is  especially 


required  as  condition  for  preliminary  in- 
junction which  does  not  become  operative 
until  bond  is  given. — San  Diego  W.  Co.  v. 
Pacific  Coast  a  8.  Co„  101  Cal.  216,  218,  219, 
36  Pac.  651. 


As  to  undertaking*  given  for  Issaaaee  st 
temporary  restraining  orders,  see,  ante, 
(  529,  note  pars.  64,  69,  70-72. 

84.  Com  pare  t  Neumann  v.  Moretti,  146 
Cal.  31,  32,  33,  79  Pac.  512. 

85.  Until  fartker  order  of  court— Meaa- 
iag  of  provision. — The  phrase  "until  further 
order  of  the  court"  found  in  restraining  or- 
der, such  provision  in  order  restraining 
defendant  has  no  other  meaning  than  "in 
the  meantime,"  or  until  decision  upon  or- 
der to  show  cause.  Restraining  order 
made  at  commencement  of  action  expires  by 
its  own  terms  at  hearing  of  this  motion, 
and  although  it  may  be  continued  until 
termination  of  suit,  order  so  continuing  it 
is  in  fact  new  and  distinct  restraint  and 
itself  constitutes  preliminary  injunction.— 
Curtiss  v.  Bachman,  110  Cal.  433,  438,  439, 
52  Am.  St  Rep.  Ill,  42  Pac.  910. 


defendant  is  bound  by  law  to  so  conduct 
business  as  that  it  shall  not  be  derogatory 
to  private  rights  of  other  property  owners. 
— Hobbs  v.  Amador  ft  S.  C.  Co.,  66  CaL  161, 
162,  4  Pac.  1147. 


§531.    INJUNCTION  TO  SUSPEND  BUSINESS  OF  A  CORPORATION, 

HOW  AND  BY  WHOM  GRANTED.    An  injunction  to  suspend  the  general 

and  ordinary  business  of  a  corporation  can  not  be  granted  without  due  notice 

of  the  application  therefor  to  the  proper  officers  or  managing  agent  of  the 

corporation,  except  when  the  people  of  this  state  are  a  party  to  the  proceeding. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  $117 
of  Practice  Act;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  138,  act  held  unconstitutional,  see  history, 
(  5  ante;  amendment  approved  March  16,  1907,  Stats,  and  Amdts.  1907, 
p.  842,  Kerr's  State,  and  Amdts.  1906-7,  p.  443. 

INJUNCTION  SUSPENDING  BUSINESS 
OP  CORPORATION. 

1.  Doing  acts  restrained — If  necessary  to  suc- 

cessful business  and  ordinary  business.. 

2.  Doing  unlawful  acts — No  part  of  general 

business. 

3.  Effect    of   injunction    restraining   acts    of 

corporation — Binds  whom. 

4.  Enjoining    corporation    from   withdrawing 

moneys — Does  not  suspend  business. 

5.  Enjoining  hydraulic  mining  company — Bus- 

iness not  suspended,  when. 

6.  Notice   of  application   for  temporary   in- 

junction— Not  necessary  as  to  unlawful 
acts. 

7.  Suspension  of  mining  operations  in  par- 

ticular manner — Effect  of. 

1.  Dolus  acts  restrained— If  necessary 
to  successful  suslness. — The  doing:  acts  re- 
strained by  injunction  may  be  necessary  to 
successful  carrying:  on  of  business  of  hy- 
draulic mining;  and  if  defendant  be  enjoined 
from  carrying:  on  its  business  in  such  way, 
it  can  not  be  carried  on  at  all,  yet  acts  re- 
strained are  none  less  unlawful  if  they  are 
injurious   to  private   rights   of   others;   and 


2.  Doing  oolawfil  acta— !f •  part  of 
eral  and  ordinary  business  of  corporation. 
Acts  which  are  of  continuous  nature  and 
threatening-  to  destroy  and  irreparably  in- 
jure property  of  another  are  unlawful  and 
enjoinable  at  suit  of  person  injured,  not 
upon  ground  of  interfering  with  lawful 
business  but  on  ground  that  every  person  is 
entitled  to  protection  of  law  in  use  and  en- 
joyment of  his  property. — Hobbs  ▼.  Amador 
A  a  C.  Co.,  66  Cal.  161,  16J,  4  Pac  114T. 

ft.  Effect  of  Injunction  restraining  acts 
of  corporation— Bins*  whom.— The  effect  of 
injunction  restraining-  acts  of  corporation 
and  addressed  to  it  and  its  agents,  etc,  ii 
to  bind  not  only  tangible  artificial  being, 
but  also  all  individuals  who  act  for  corpo- 
ration in  transaction  of  its  business,  to 
whose  knowledge  the  decree  comes.  Unless 
this  be  so,  it  would  be  necessary.  In  order 
to  effectually  bind  a  corporation  by  in- 
junction, to  make  every  person  a  party  to 
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suit  who  could  by  any  possibility  be  Its 
agents  in  doing:  prohibitive  act. — See  Mor- 
ton v.  Superior  Court,  65  Cal.  496,  497,  4 
Pac.  489. 

4.  Eajolnins  corporation  from  withdraw- 
ing moneys— Does   not  suspend  business. — 

Enjoining:  corporation  from  withdrawing 
•certain  moneys  deposited  in  certain  banks 
In  name  of  said  corporation,  or  name  of 
another  party,  and  from  selling  any  mines 
of  corporation  or  any  interest  therein  has 
not  effect  of  suspending  general  and  ordi- 
nary business  of  such  corporation,  and 
therefore  preliminary  injunction  to  such 
effect  issued  without  notice  is  valid.  Rem- 
edy would  be  by  motion  to  dissolve  such 
injunction  or  from  appeal  from  order  deny- 
ing such  motion.  Prohibition  does  not  lie. 
— Fischer  v.  Superior  Court,  110  Cal.  129, 
144.  42  Pac.  561,  562. 

5.  Enjoin  Ins;  hydraulic  mining-  company 
—Business  not  suspended,  when. — Enjoin- 
ing hydraulic  mining  company  from  depos- 
iting in,  or  suffering  to  flow  Into,  channel 
of  certain  streams  any  tailings  from  its 
hydraulic  mines  or  material  discharged 
from  said  mines  commonly  called  "mining 
debris/'  and  from  selling  to  others  or  per- 
mitting others  to  use  any  portion  of  its 
waters  for  purpose  of  washing  by  hydrau- 
lic process  banks  or  bottoms  of  any  other 
mine  or  mining  ground  into  beds  or  chan- 


nels of  said  streams,  is  not  suspension  of 
general  and  ordinary  business  of  such  cor- 
poration and  such  preliminary  injunction 
may  be  granted  without  notice. — Eureka  L. 
&  Y.  Co.  v.  Superior  Court,  66  Cal.  311,  314, 
5  Pac.  490. 

6.  Notice  of  application  for  temporary 
Injunction— Not  necessary  as  to  unlawful 
acts. — A  notice  of  application  for  tem- 
porary injunction  to  restrain  corporation 
from  committing  unlawful  acts  Injurious 
to  applicant  Is  not  required.  Above  section 
has  reference  only  to  lawful  acts  per- 
formed in  course  of  its  general  and  ordi- 
nary business.  Preliminary  injunction 
against  corporation  to  restrain  it  from  con- 
ducting its  business  In  unlawful  manner  is 
not  void  though  granted  without  notice. — 
Hobbs  v.  Amador  &  S.  C.  Co.,  66  Cal.  161, 
163,  4  Pac.  1147. 

7.  Suspension  of  mining  operations  In 
particular  manner— Effect  of. — The  suspen- 
sion of  conduct  of  mining  operations,  of 
mining  corporation,  in  particular  manner 
alleged  to  injure  plaintiff,  in  action  in 
which  Injunction  was  issued,  does  not  sus- 
pend general  and  ordinary  business  of  such 
corporation,  "in  buying  and  selling  mining 
claims,  or  in  working  them." — Golden  Gate 
C.  M.  Co.  v.  Superior  Court,  65  Cal.  187,  189, 
8  Pac.  628. 


§  532.  MOTION  TO  VACATE  OE  MODIFY  INJUNCTION.  If  an  injunc- 
tion is  granted,  without  notice  to  the  person  enjoined,  he  may  apply,  upon 
reasonable  notice  to  the  judge  who  granted  the  injunction,  or  to  the  court  in 
which  the  action. was  brought,  to  dissolve  or  modify  the  same.  The  applica- 
tion may  be  made  upon  the  complaint  or  the  affidavit  on  which  the  injunction 
was  granted,  or  upon  affidavit  on  the  part  of  the  person  enjoined,  with  or  with- 
out the  answer. 

[Hearing  upon  affidavit,  when.]  If  the  application  is  made  upon  affidavits  on 
the  part  of  the  person  enjoined,  but  not  otherwise,  the  person  against  whom  the 
application  is  made  may  oppose  the  same  by  affidavits  or  other  evidence  in 
addition  to  that  on  which  the  injunction  was  granted. 

[Injunction,  etc.,  regarding  diversion,  etc.,  of  water— Bond  for  damages.] 

In  all  actions  pending,  or  which  may  hereafter  be  brought,  wherein  an  injunc- 
tion or  restraining  order  has  been  or  may  be  granted  or  applied  for,  to  prevent 
the  diversion,  pending  the  litigation,  of  water  used,  or  to  be  used,  for  irrigation 
or  domestic  purposes  only,  if  it  be  made  to  appear  to  the  court  that  great 
damage  will  be  suffered  by  the  person  enjoined,  in  case  the  injunction  is 
continued,  and  that  the  person  in  whose  behalf  it  issued  can  be  fully  compen- 
sated for  any  damages  he  may  suffer  by  reason  of  the  continuance  of  the  acts 
enjoined  during  the  pendency  of  the  litigation,  the  court  in  its  discretion,  may 
dissolve  or  modify  the  injunction,  upon  the  person  enjoined  giving  a  bond 
with  sureties  to  be  approved  by  the  judge,  and  in  such  amount  as  may  be  fixed 
by  the  court  or  judge,  conditioned  that  such  enjoined  person  will  pay  all 
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damages  which  the  person  in  whose  behalf  the  injunction  issued  may  suffer 
by  reason  of  the  continuance,  during  the  litigation,  of  the  acts  complained  of. 

[Damages  to  be  ascertained  on  trial— Judgments— Suit  on  bond.]  Upon  the 
trial  the  amount  of  such  damages  must  be  ascertained,  and  in  case  judgment 
is  rendered  for  the  person  in  whose  behalf  the  injunction  was  granted,  the 
amount  fixed  as  such  damages  must  be  included  in  the  judgment,  together  with 
reasonable  attorney's  fees.  In  any  suit  brought  on  the  bond,  the  amount  of 
such  damages  as  fixed  in  said  judgment  is  conclusive  on  the  sureties. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  118  of  Practice 
Act;  amendment  approved  March  24,  1887,  Stats,  and  Amdts.  1886-7, 
p.  241;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  138,  act  held  unconstitutional,  see  history,  §  5  ante;  amend- 
ment approved  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  342,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  443. 


MOTION  TO  VACATE  OB  MODIFY 
INJUNCTION. 

1.  As  to  power  of  court  to  modify  or 

dissolve  injunction — Before  hearing 
and  judgment. 

2.  Same — Granted  on  waiver  of  notice. 

3.  Same — Sua  sponte. 

4.  Absolute  insolvency  not  being  charged 

— Effect  of. 

5.  Action  to  enjoin  change  of  grade  of 

street — Complaint  is  sufficient,  when. 

5a.  Acts  having  been  performed  before  or- 
der for  injunction — Dissolution. 

6.  Affidavit  is  only  written  proof,  taken 

ex  parte. 

7.  Amended    complaint    supersedes    orig- 

inal— No  dismissal  of  action. 

8- 10.  Answer   denying   all   material   allega- 
tions of  complaint — Effect  of. 

11.  Answer  uncontradicted  by  affidavit — 

Injunction  dissolved. 

12.  Complaint   not  sustaining  decree — In- 

junction dissolved. 

13.  Complaint   not   alleging   insolvency  — 

Injunction  dissolved. 

14.  Complaint  not  stating  cause  of  action 

— Injunction  dissolved. 

15, 16.  Construction  of  section — Motion  to  dis- 
solve. 

17.  Court  granting  preliminary  injunction 

— May  modify  same. 

18.  Declaratory  order  of  court — Effect  of. 

19.  Defendant  moving  on  verified  answer 

— New  affidavits  for  plaintiff. 

20.  Defendant  resting  right  on  same  mat- 

ters injunction  granted  upon — Effect 
of. 

21.  Defendant's   denial  upon   information 

and  belief — Not  basis  for  motion  to 
dissolve. 

22.  Dissolution   of   injunction   upon   com- 

plaint and  answer — Will  be  granted 
when. 

23.  English  rule  when  answer  denies  right 

of  plaintiff. 
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24.  Genera]  rule  when  answer  denies  equi- 

ties in  bill. 

25.  Granting  injunction   without   notice— 

When  defendant  may  move. 

26.  Impound  dams  of  defendants  being  in- 

efficient— Modification  of  injunction. 

27.  Information  and  belief — Effect  of  al- 

legations upon. 

28.  Same — Denial   in  answer   upon  infor- 

mation and  belief. 

29.  Injunction  granted  upon  order  to  show 

cause — No  motion  to  dissolve. 

31.  Manner  of  procuring  revocation  of  or- 

der prescribed. 

32.  Motion  to  dissolve  preliminary  injunc- 

tion— Should  be  denied,  when. 

33.  Motion  to  modify  order  granting  inter- 

locutory   injunction  —  Will    not  lie, 
when. 

34.  Nonsuit  should  be  followed  by  dissolu- 

tion of  injunction. 

35.  Notice   of  motion — As  to   purpose  of 

section. 

36.  Same — For  injunction  —  Having  been 

served  only  few  hours  before  hear- 
ing. 

37.  Same— Same — Waiver  of  notice— San* 

as  on  notice. 

38.  Same  —  To    dissolve    in  junction  —  To 

plaintiff,  is  necessary. 

39.  Objection  that  injunction  would  be  in- 

efficient— Can  not  be  made,  when 

40.  Order  dissolving  injunction — Is  prum 

facie  an  adjudication. 

41.  Responsive    allegations    of    answer  — 

Must  be  taken  as  true. 

42.  Restraining  order  is  not  dissolved  bj 

failure  to  give  undertaking. 

43.  Right  to  move  for  dissolution— When 

given. 

44.  Right    to    temporary    injunction— Ad- 

judicated by  decision. 

45.  Rule  of  old  chancery  practice. 

46.  Satisfaction  is  last  act  and  end  of  ju- 

dicial proceeding. 
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47.  Service  of  affidavits  in  reply  to  answer 

— Not  necessary. 

48.  Two  causes  of  action  improperly  joined 

— Not  ground  for  dissolution. 

49.  Verdict  for  defendants — Dissolves  in- 

junction. 

50.  Verified  answer — As  affidavit. 

51.  Same — Entitled  to  be  read  on  motion. 

1.  As  to  power  of  court  to  modify  or  dls- 
solve  Injunction— Before  hearing  and  judg- 
ment.— By  the  terms  of  the  above  section, 
the  power  of  the  trial  court  to  modify -or 
dissolve  injunctions  is  expressly  limited  to 
injunctions  granted  without  notice;  and  it 
was  manifestly  not  intended,  unless  other- 
wise provided,  that  the  court,  after  having 
heard  the  parties,  and  passed  upon  and  ad- 
judicated their  right  to  an  injunction, 
should  have  the  capricious  power  to  change 
or  dissolve  it. — Ots  v.  Superior  Court,  10  Cal. 
App.  168/101  Pac.  431. 


2.     Same— Granted  on  waiver  of  notice* — 

Where  notice  is  waived  the  appellate  court 
need  not  consider  power  of  court  to  dis- 
solve or  modify  an  injunction,  granted  on 
such  waiver  without  a  hearing  on  the  mer- 
its.— Walberg  v.  Underwood,  39  Cal.  App. 
748,   180  Pac.  56. 


3.  Same  Sua  aponte. — Whether  power  is 
given  to  dissolve  or  modify  an  ex  parte  in- 
junction only  on  defendant's  motion,  or  on 
the  court's  own  motion  as  well,  raised  but 
not  decided. — Wolf  v.  Board  of  Supervisors, 
150  Cal.  288,  89  Pac.  85. 

4.  Abaolnte  Insolvency  not  belnn*  ckarajed 
—Effect  of. — Absolute  insolvency  not  being 
charged,  but  sufficient  appearing  to  satisfy, 
court  that  judgment  for  damages  would  be 
worthless,  and  rights  of  defendants  being 
protected  by  bond  and  there  being  no  in- 
jury which  could  result  to  them  for  continu- 
ance of  Injunction,  and  plaintiff  having  no 
security  whatever,  and  result  of  injunction 
being  to  leave  him  at  mercy  of  defendant, 
motion  to  dissolve  temporary  injunction 
.should  be  denied. — Hicks  v.  Compton,  18 
Cal.  206,  209,  210. 

5.  Action  to  enjoin  caanare  of  grade  of 
street— Complaint  Is  sufficient,  although 
amount  of  damage  not  alleged,  if  facts 
showing  substantial  damage  are  alleged, 
where  the  basis  of  the  action  Is  the  right  of 
the  abutting  owner  to  have  the  amount  of 
such  damage  ascertained  in  the  manner  pre- 
scribed by  the  constitution. — Wilcox  v. 
Engebretsen,  160  Cal.  299,  116  Pac.  750. 

Sa.  Acts  bavins;  been  performed  before 
rriler  for  Injunction— Dissolution. — In  those 
oases  In  which  the  acts  were  performed  be- 
fore order-  for  injunction  was  made  or 
served,  Injunction  will  be  dissolved.  Where 
answer  sets  up  such  state  of  facts,  plaintiff 
is  entitled  to  reply  to  such  facts  by  counter 
affidavits.  If  he  could  show  that  such  state- 
ments of  defendant  were  not  true.     Failing 


to  do  so,  injunction  was  properly  dissolved. 
— Delger  v.  Johnson,   44  Cal.   182,    185. 

0.  Affidavit  Is  only  written  proof,  taken 
ex  parte,  of  facts  stated  in  it;  as  in  giving 
oral  testimony,  facts  stated  should  be  pro- 
bative and  not  ultimate  facts  or  conclu- 
sions.— Marks  v.  Weinstock,  121  Cal.  53,  54, 
63  Pac.  362. 

7.  Amended  complaint  supersedes  origi- 
nal—No  dismissal  of  action. — No  new  or  dif- 
ferent action  Is  commenced  or  new  cause 
of  action  Is  introduced.  Identity  of  action 
is  in  no  respect  affected;  and  if  amended 
complaint  Is  sufficient  to  sustain  Injunction, 
motion  to  dissolve  injunction  made  before 
filing  of  amended  complaint  is  properly  de- 
nied.— Barber  v.  Reynolds,  33  Cal.  497,  501. 

8.  Answer  denying-  all  material  allega- 
tions of  complaint— Effect  of. — In  a  case  in 
which  the  answer  denied  all  material  alle- 
gations of  complaint  on  which  injunction 
was  granted,  and  complaint  being  unsup- 
ported by  affidavits  or  other  proof,  judge 
erred  in  refusing  to  dissolve  injunction. — 
Johnson  v.  Wide  West  M.  Co.,  22  Cal.  479, 
480. 

9.  Compares  De  Oodey  v.  Oodey,  39  Cal. 
157,   166,  167. 

10.  Answer  denying  whole  merits  of 
complaint  having  been  filed,  question  of  dis- 
solution Is  addressed  to  sound  discretion  of 
court,  and  Mr.  Justice  Story  says  that  if 
authorities  properly  considered  should  seem 
to  establish  contradictory  doctrine,  he  would 
hesitate  to  follow  them  in  mere  matter  of 
practice  subversive  of  the  very  ends  of  jus- 
tice.—De  Godey  v.  Godey,  39  Cal.   167,  167. 

11.  Answer  uncontradicted  by  affidavit- 
Injunction  dissolved. — Where  the  answer, 
uncontradicted  by  affidavit,  showing  that 
acts  which  are  sought  to  be  restrained  had 
been  performed  before  order  for  injunction 
was  -made  or  served,  preliminary  injunction 
will  be  dissolved. — Gardner  v.  Stoever,  81 
Cal.  148,  160,  6  L.  R.  A.  90,  22  Pac.  483.  See 
Delger  v.  Johnson,  44  Cal.  182. 

As  to  affidavits  denying;  answer  not  re- 
quired to  be  served,  see  par.  47,  this  note. 

12.  Complaint  not  sustaining  decree— In- 
junction dissolved. — The  complaint  being 
held  upon  appeal  not  to  sustain  decree  for 
injunction,  motion  to  dissolve  preliminary 
Injunction  issued  on  complaint  should  be 
granted  unless  complaint  was  so  amended 
prior  to  or  contemporaneous  with  applica- 
tion to  dissolve  it  as  that  pleading  set  forth 
cause  of  action  which  would  uphold  decree. 
— Pflster  v.  Wade,  59  Cal.  273. 

18.  Complaint  not  alleging  Insolvency- 
Injunction  dissolved. — Where  the  complaint 
does  not  allege  insolvency  of  defendants, 
nor  that  they  will  not  be  able  to  answer 
all  damages  recovered  at  law,  nor  any  pe- 
culiar circumstances  why  recovery  could 
not  be  had  at  law  for  damages,  and  pre- 
senting only  naked  case  of  claim  to  prop- 
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erty  and  for  damages  made,  which  claim  is 
,  denied,  and  no  showing  of  Irreparable  dam- 
age or  equitable  circumstances  calling  for 
interposition  of  equity,  upon  motion  to  dis- 
solve injunction  upon  complaint  and  an- 
swer which  denies  equities  of  complaint, 
such  complaint  is  insufficient  to  support  in- 
junction.— Burnett  v.  Whitesides,  13  Cal. 
166,  157,  168. 

14.  Complaint  not  stating  cause  of  action 
—Injunction  dissolved. — In  those  cases  in 
which  the  complaint  does  not  state  a  cause 
of  action,  an  order  refusing  to  dissolve  in- 
junction is  error. — County  of  Tuba  v.  Cloke, 
79  Cal.  239,  244,  21  Pac.  740. 

15.  Construction  of  section— Motion  to 
dissolve. — The  provision  of  this  section  as 
to  dissolving  or  modifying  is  limited  by 
the  words  of  the  section  to  injunctions 
granted  without  notice.  The  section  Is  si- 
lent concerning  an  injunction  granted  upon 
notice  and  evidently  for  the  reason  that  it 
was  not  intended  that  the  court  after  hav- 
ing heard  the  parties  and  .having  passed 
upon  and  adjudicated  the  right  to  an  in- 
junction pending  the  trial  could  again 
change  or  dissolve  its  order.  The  order 
made  upon  notice  is  appealable  and  either 
side  if  dissatisfied  can  test  Its  merits  on 
appeal  but  not  on  another  motion  in  the 
same  court  where  the  order  was  made. — 
Ots  v.  Superior  Court,  10  Cal.  App.  168,  170, 
101  Pac.  431. 

16.  When  an  injunction  has  been  granted 
upon  notice  and  a  hearing  and  no  appeal  has 
been  taken  it  can  not  be  modified  or  dis- 
solved upon  the  trial  of  the  cause  upon 
its  merits.  This  view  of  the  section  is 
strengthened  by  the  fact  that  provision  is 
made  for  dissolving  or  modifying  an  in- 
junction upon  certain  terms  when  granted 
upon  notice  in  an  action  to  prevent-  the 
diversion  pending  the  litigation  of  water 
used  or  to  be  used  for  irrigation  or  domes- 
tic purposes  only. — Ots  v.  Superior  Court, 
10  Cal.  App.   168,   170,  101   Pac.   431. 

17.  Court  granting  preliminary  Injunc- 
tion—May  modify  same. — The  court  grant- 
ing preliminary  Injunction  may,  in  exer- 
cise of  its  judicial  discretion,  modify  same 
at  any  time  before  case  terminates  in  final 
judgment;  and  order  of  modification  will 
not  be  disturbed  unless  there  has  been 
abuse  of  discretion. — Hobbs  v.  Amador  & 
S.  C.  Co.,  66  Cal.  161,  163,  4  Pac.  1147. 

18.  Declaratory  order  of  court— Effect  of. 

— A  declaratory  order  of  court  to  effect  that 
injunction  is  no  longer  in  force  is  not  ap- 
pealable order.  Signing  written  instrument 
reciting  that  more  than  twelve  months  since 
injunction  was  granted  and  that  defendant* 
had  not  consented  to  continuance  of  such 
injunction  and  decreeing  that  said  injunc- 
tion was  no  longer  In  force,  is  not  an  order 
•dissolving  such  injunction,  and  It  is  only 
from    such    order   that   an    appeal    can    be 


taken.— Devlin  ▼.  Rydberg,  132  Cal.  324,  325. 
64  Pac.  396. 

19.  Defendant  moving  on  verified  answer 
—New  affidavits  for  plaintiff. — Where  a  de- 
fendant moves  on  verified  answer  to  dis- 
solve Injunction,  the  plaintiff  may  oppose 
motion  with  new  and  additional  affidavits. 
It  was  settled  practice  in  New  York  prior 
to  code,  under  chancery  practice  of  that 
state,  that  where  defendant  moved  upon 
bill  and  answer  only,  plaintiff  could  not 
read  affidavits.  Rule  has  been  changed  by 
code. — Falklnburg  v.  Lucy,  35  Cal.  62,  59. 
60,  95  Am.  Dec.  76;  Hiller  v.  Collins,  63  CaL 
235,  237. 

20.  Defendant  resting  right  on  same  mat- 
ters   Injunction   granted   upon— Effect   •V— 

Where  the  defendant  rests  his  right  to  have 
order  vacated  or  modified  upon  same  mat- 
ters which  were  considered  by  court  in 
granting  it,  there  can  be  no  good  reason 
for  allowing  plaintiff  to  be  heard;  but  when 
defendant  goes  further  and  offers  evidence 
to  overcome  plaintiff's  prima  facie  case,  It 
becomes  necessary,  by  virtue  of  both  res- 
son  and  letter  of  rule,  that  plaintiff  should 
be  permitted  to  support  with  additional 
evidence  prima  facie  case,  which  is  all  he 
was  required  to  make  on  first  instance.— 
Heffion  v.  Bowers,  72  Cal.  270,  272,  13  Pac 
690. 

21.  Defendant's  denial  upon   Information 
and  belief— Not  basis  for  motion  to  dissolve. 

— Where  a  defendant's  denials  are  upon  in- 
formation or  belief,  or  for  want  of  Infor- 
mation or  belief,  while  authorized  as  mat- 
ters of  pleading  and  sufficient  to  raise  an 
issue,  they  are  not  such  denials  as  will 
serve  as  the  basis  of  the  motion  to  dissolve 
an  injunction  on  the  ground  that  the  equi- 
ties of  the  bill  are  fully  denied  by  the  an- 
swer.— Dingley  v.  Buckner,  11  Cal.  App.  181, 
188,  104  Pac.  478. 
See  par.  28,  this  note. 

22.  Dissolution  of  Injunction  upon  com- 
plaint and  answer— Will  be  granted  upon 
motion  made  to  such  effect  if  answer  de- 
nies all  equities  of  complaint,  unless  com- 
plaint is  supported  by  additional  affidavits. 
— Real  Del  Monte  C.  G.  &  S.  M.  Co.  v.  Pond 
G.  &  S.  M.  Co.,  23  Cal.  82,  84.  See  Gardner 
v.  Perkins,  9  Cal.  563;  Burnett  v.  White- 
sides,  13  Cal.  166,  158;  Curtis  v.  Sutter,  15 
Cal.  259,  263;  Johnson  v.  Wide  West  M.  Co- 
22  Cal.  479,  480. 

2S.  English  rule  when  answer  denies 
right  of  plaintiff. — The  English  rule  is  that 
If  answer  positively  denied  exclusive  right 
of  plaintiff,  then  injunction  will  be  dis- 
solved. This  is  based  upon  practice  of  law 
not  permitting  affidavits  to  be  read  to  con- 
tradict answer  as  to  questions  of  title.  In 
reference  to  other  Questions  they  may  be 
read. — Merced  M.  Co.  v.  Fremont,  7  CaL  317, 
828,  68  Am.  Dec  262. 


24.     General    rule    when 
equities  of  bill. — The  general  rule  Is  that 
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when  the  answer  fully  denies  equities  of 
bill,  injunction  should  be  dissolved,  or  that 
dissolution  of  injunction  might  follow  filing 
of  answer  as  mere  legal  conclusion,  is  not 
one  of  universal  application  or  without  ex- 
ception.— De  Godey  v.  Godey,  39  Cal.  157, 
166,   167. 

26.  Granting  Injunction  wltbout  notice— 
When  defendant  may  more. — In  those  cases 
in  which  an  injunction  is  granted  without 
notice  to  defendant,  he  may  move  to  dis- 
solve first  upon  complaint  and  affidavits,  or, 
in  other  words,  the  papers,  whatever  they 
may  have  been,  upon  which  injunction  was 
granted;  or  second,  upon  papers  upon  which 
it  was  granted  and  affidavits  on  part  of 
defendant,  with  or  without  answer.  If  de- 
fendant rest  motion  upon  papers  upon  which 
injunction  was  granted,  plaintiff  can  make 
no  further  showing,  but  must  stand  upon 
his  complaint,  or  his  complaint  and  affi- 
davits, as  case  may  be.  If,  however,  de- 
fendant makes  a  contra-showing  by  affi- 
davit, with  or  without  answer,  plaintiff 
may  meet  it  with  further  showing  on  his 
part. — Falkinsburg  v.  Lucy,  35  Cal.  52,  60, 
95  Am.  Dec.  76. 

30.  Impound  dnms  of  defendants  being 
Inefficient— Modification     of     Injunction. — In 

a  case  in  which  the  impound  dams  of  the 
defendants  are  Insufficient  to  prevent  silt 
and  debris  from  their  mines  from  being  car- 
ried below  upon  plaintiff's  premises,  an 
order  enjoining  defendants  from  casting  de- 
bris In  creek  or  impounding  it  above  plain- 
tiff's premises  should  be  modified  to  allow 
them  to  impound  when  they  should  have 
adopted  approved  means. — York  v.  David- 
son, 39  Ore.  81,  65  Pac.  819. 

27.  Information  and  belief— Effect  of  al- 
legation* noon. — The  allegation  in  a  com- 
plaint as  to  cause  of  action  for  injunction 
being  upon  information  and  belief,  and  an- 
swer positively  denying  such  allegations 
under  oath,  injunction  should  be  dissolved 
upon  that  ground. — County  of  Yuba  v. 
Cloke.  79  Cal.  239.  246,  21  Pac.   740. 

28.  Same— Denial  In  answer  upon  Infor- 
mation and  belief*  while  authorized  as  mat- 
ter of  pleading  sufficient  to  raise  an  issue, 
yet  they  are  not  such  denials  as  will  serve 
as  basis  of  motion  to  dissolve  Injunction  on 
ground  that  equities  of  bill  are  fully  denied 
by  answer. — Porter  v.  Jennings.  89  Cal.  440. 
445,  446,  26  Pac.  965. 

Aa  to  furnlaalna*  basis  for  motion  to  dis- 
solve, see  par.   21,  this  note. 

20.  Injunction  granted  npon  order  to 
•how  cansc— No  motion  to  dissolve. — In 
those  cases  in  which  an  injunction  is 
granted  upon  an  order  to  show  cause,  and 
after  full  hearing  of  case  upon  merits,  can 
not  be  dissolved  upon  motion.  Order  grant- 
ing It  might  have  been  appealed  from,  but 
that  is  only  remedy. — Natoma  W.  &  M.  Co. 
v.  Parker,  16  Cal.  83,  85.  See  Natoma 
W.  &  M.  Co.  v.  Clarkln,  14  Cal.   544,  551. 


SO.  Manner  of  procuring;  revocation  of 
order  granting  injunction  is  prescribed  by 
above  section,  and  is  not  regulated  by  sec- 
tion 937,  post,  which  refers  to  modification 
of  ex  parte  orders. — Hefflon  v.  Bowers,  72 
Cal.  270,  271,  13  Pac.  690. 

31.  Compares  Dissenting  opinion  of 
Temple,  J.,  in  Hefflon  v.  Bowers,  72  Cal. 
270,  276;  also  Borland  v.  Thornton,  12  Cal. 
440,  448. 

32.  Motion  to  dissolve  preliminary  in- 
junction—Should be  denied  when  only  relief 
sought  in  case  is  to  restrain  attempted  re- 
moval of  bulkhead  as  dissolution  of  pre- 
liminary injunction  would  be  practically 
equivalent  to  dismissal  of  action,  since  its 
mere  pendency  would  not  only  not  prevent 
removal  of  bulkhead  and  encroachment 
upon  premises  claimed  by  plaintiff,  but 
would  probably  necessitate  another  and  dif- 
ferent form  of  action  to  finally  determine 
rights  of  parties. — Bullard  v.  Kempff.  119 
Cal.  9,  13,  50  Pac.  780.  See  Porter  v.  Jen- 
nings, 89  Cal.  440,  443,  26  Pac.  965. 

33.  Motion  to  modify  order  granting;  In- 
terlocutory  Injunction— Will   not   lie,   when. 

— A  motion  to  modify  order  granting  an 
interlocutory  injunction  made  on  due  no- 
tice and  after  full  hearing  will  not  lie.  for 
such  order  is  regular,  though  it  may  be 
erroneous. — Butte  C.  M.  Co.  v.  Prank,  24 
Mont.  506,  62  Pac.  922. 

34.  Nonsuit  should  be  followed  by  dis- 
solution of  Injunction. — A  nonsuit  should  be 
followed  by  order  dissolving  injunction  as 
matter  of  course. — Harris-  v.  McGregor,  29 
Cal.   124.   128. 

35.  Notice  of  motion— As  to  purpose  of 
section. — The  evident  purpose  of  this  sec- 
tion is  to  empower  the  court  to  modify  an 
injunction  only  after  notice  to  plaintiff,  and 
where  such  modification  was  made  in  im- 
portant particulars  on  the  ex  parte  applica- 
tion of  the  defendant,  the  order  of  modifica- 
tion will  be  reversed  on  appeal. — Cherry 
Hill  Gold  Min.  Co.  v.  Baker,  147  Cal.  724,  82 
Pac.  370. 

36.  Same— For  Injunction— Having;  been 
given   only   few   boors   before   bearing,   and 

defendant  not  having  appeared,  order  grant- 
ing Injunction  is  to  be  deemed  to  have  been 
made  without  notice,  and  defendants  have 
right  to  apply  to  court  to  dissolve  it. — 
Johnson  v.  Wide  West  M.  Co.,  22  Cal.  479.  480. 

37.  Same  —  Same  —  Waiver  of  notice  — 
Same  as  on  notice. — An  injunction  granted 
on  waiver  of  notice  is  the  same  as  granted 
with  notice  duly  served. — Walberg  v.  Un- 
derwood, 39  Cal.  App.  748,  180  Pac.  55. 

38.  Same— -To  dissolve  Injunction — To 
plaintiff,  Is  necessary  in  order  to  empower 
court  to  dissolve  its  injunction.  Meaning  of 
statute  is  plain,  and  to  put  construction  on 
it  that  would  dispense  with  notice  required 
by  it  would  be  to  construe  one  provision  of 
statute  out  or  existence,  and  thereby 
thwart    purpose    of   legislature    in    enacting 
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it.— Page  v.  Vaughn,  133  Cal.  336,  337,  65 
Pac.  740.  See  Hefflon  v.  Bowers,  72  Ca).  270, 
272,  13  Pac.  690. 

39.  Objection  taat  Injunction  would  be 
Inefficient— Can  not  be  made,  when. — An  ob- 
jection that  an  injunction  would  be  ineffi- 
cient unless  undertaking  was  given,  or  that 
it  was  not  served  upon  defendant,  can  not 
be  raised  by  plaintiff  in  opposition  to  de- 
fendant's appeal  from  order  refusing  to 
dissolve  such  injunction;  such  reason  might 
be  urged  by  defendant  in  case  of  contempt 
proceedings  for  violating  it,  but  if  injunc- 
tion was  improperly  issued  without  com- 
plying with  statute,  defendant  has  right  to 
have  it  dissolved. — Neumann  v.  Moretti,  146 
Cal.   31,  33,  34,  79   Pac.  612. 

40.  Order  dissolving  Injunction- Is  prima 
facie  an  adjudication  that  there  was  no 
foundation  for  injunction,  and  that  it  ought 
not  to  have  issued,  although  order  does  not 
state  ground  for  dissolution.  If  fact  were 
otherwise,  It  was  incumbent  on  defendants 
to  see  that  order  contained  proper  recitals 
showing  that  injunction  was  dissolved  for 
other  reasons,  or  to  have  made  facts  ap- 
pear in  some  other  proper  method. — Fowler 
v.  Frisbie,  37  Cal.  34,  35. 

41.  Responsive  allegations  of  answer— 
Most  be  taken  as  trie  upon  motion  to  dis- 
solve preliminary  injunction  heard  on  bill 
and  answer,  and  if  equity  of  bill  is  sworn 
away,  dissolution  of  injunction  is  proper. 
— Hampson  v.  Adams,  6  Ariz.  335,  57  Pac.  621. 

42.  Restraining  order  In  not  dissolved  by 
failure  to  give  undertaking  when  dissolu- 
tion of  restraining  order  is  left  for  future 
consideration  of  court,  and  therefore  giving 
of  bond  does  not  secure  its  continuance. 
Court  could  make  restraining  order  without 
bond,  and  it  is  just  as  good  as  with  one. — 
Alaska  Imp.  Co.  v.  Hirsch,  119  Cal.  249,  251, 
51  Pac.  340.     See  47  Pac.  124. 

43.  Rlgat  to  move  for  dissolution— When 
given. — A  right  to  move  for  dissolution  of 
injunction  is  not  given  in  any  case  except 
where  injunction  was  granted  without  no- 
tice, in  which  event  defendant,  at  any  time 
before  trial,  may  apply  upon  reasonable 
notice  for  dissolution  or  modification  of 
same. — Natoma  W.  &  M.  Co.  v.  Parker,  16 
Cal.  83,  85. 

44.  Rlgkt  to  temporary  Injunction— Ad- 
judicated by  decision. — The  right  to  tem- 
porary injunction  is  considered  as  adjudi- 
cated by  decision  at  hearing  upon  order  to 
show  cause.  Injunction  being  issued,  rem- 
edy of  defendant  is  by  appeal  if  right  to 
apply  for  dissolution  upon  filing  of  answer 
is  not  expressly  reserved.  Privilege  of  mov- 
ing for  dissolution  upon  filing  of  answer  is 
limited  to  cases  where  injunction  is  orig- 
inally granted  without  notice  to  adverse 
party. — Natoma  W.  &  M.  Co.  v.  Clark  in,  14 
Cal.  644,  651. 

45.  Rule    of   old    cbanccry    practice    was 

that   defendant   could   move   upon    bill   and 


answer,  and  if  he  did  so,,  plaintiff  could 
make  no  further  showing.  This  rule  made 
it  necessary  for  plaintiff  to  anticipate  de- 
fendant's case  and  annex  to  his  bill  affi- 
davits more  or  less  numerous,  according  to 
circumstances,  designed  to  meet  It.  This 
was  imposing  upon  plaintiff  labor  which 
might  prove  useless,  and  was  also  contrary 
to  more  orderly  and  logical  mode  of  getting 
at  case. — Falkinburg  v.  Lucy,  35  Cal.  62, 
61,  95  Am.  Dec.  76. 

441.  Satisfaction  la  last  act  and  end  of 
Judicial  proceeding. —  Satisfaction  means 
payment,  and  payment  of  judgment  can  not 
be  treated  as  void  for  purposes  of  attack- 
ing jurisdiction  of  court  that  rendered  it- 
Party  has  remedy,  by  motion  or  otherwise, 
to  vacate  satisfaction,  but  until  set  aside 
it  is  valid  and  judgment  itself  has  passed 
beyond  review. — Morton  v.  Superior  Court, 
66  Cal.  496,  498,  4  Pac.  489. 

47.  Service  of  affidavit*  In  reply  to  an- 
swer—Not  necessary* — rThe  service  of  affi- 
davits used  by  plaintiff  in  reply  to  answer, 
upon  motion  to  dissolve  injunction,  are  not 
required  by  statute  to  be  served  on  oppos- 
ing party,  and  it  is  error  for  court  to  deny 
plaintiff  use  of  them  on  such  hearing  be- 
cause they  have  not  been  served. — Delger 
v.  Johnson,  44  Cal.  182,  185. 

Aa  to  service  of  affidavits  upon  vralek 
temporary  Injunction  was  granted,  see,  ante. 
9  527  and  note. 

48.  Two  causes  of  action  Improperly 
Joined— Not    ground    for    dissolution. — The 

fact  that  two  causes  of  action  being  im- 
properly joined  without  separately  stating 
them,  is  no  ground  for  dissolving  injunction 
upon  motion  made  upon  complaint  alone,  if 
facts  alleged  In  complaint  are  sufficient— 
Fuhn  v.  Weber,  38  Cal.  636. 

49.  Verdict  for  defendant— Dissolve*  In- 
junction.— A  verdict  for  the  defendants  in 
action  for  trespass  dissolves  injunction 
which  has  been  granted  as  an  ancillary 
remedy  to  legal  action,  and  refusal  to  dis- 
solve such  injunction  by  court  is  error. — 
Brennan  v.  Gaston,  17  Cal.  372,  374. 

60.  Verified  answer— As  affidavit. — De- 
fendant is  not  allowed  to  move  to  dissolve 
injunction  upon  answer  with  or  without 
affidavits,  but  upon  affidavits  with  or  with- 
out answer;  hence  if  he  moves  upon  what 
he  has  prepared  as  his  verified  answer  he 
makes  it  an  affidavit,  in  sense  of  statute, 
for  all  purposes  of  his  motion,  and  he  can 
not  deprive  plaintiff  of  his  right  to  reply 
by  calling  it  an  answer  instead  of  an  affi- 
davit.— Falkinburg  v.  Lucy,  35  Cal.  52,  61. 
95  Am.  Dec.  76;  Hiller  v.  Collins,  63  Cal. 
236,  237. 

SI.  Same— Is  entitled  to  be  read  and  con- 
sidered the  same  as  Is  verified  complaint  in 
motion  to  dissolve  injunction. — Christopher 
v.  Condogeorge,  128  Cal.  681,  585,  61  Pac.  174. 

As  to  amended  complaint  being  Itself  an 
affidavit,  see,  ante,  §  527  and  note  par.  3. 
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Tit.  VII,  Ch.  III.  1  WATER-RIGHTS — ACTIONS    CONCERNING.  93  533,  534 

§  633.  WHEN  TO  BE  VACATED  OB  MODIFIED.  If  upon  such  applica- 
tion it  satisfactorily  appear  that  there  is  not  sufficient  ground  for  the  injunc- 
tion, it  must  be  dissolved ;  or  if  it  satisfactorily  appear  that  the  extent  of  the 
injunction  is  too  great,  it  must  be  modified. 

History:     Enacted  March  11,  1872,  re-enactment  of  ( 119  of  Practice 
Act 

1.  Order  modlfylmff  temporary  Injunction  may  be  retried  and  reviewed  on  final  hear- 
ts merely  nn  Interlocutory  order  and  is  not  ingf  of.  case. — Herring  v.  Wiggins,  7  Okla. 
res    adjudicata,    but    whole    subject-matter       31?.  54  Pac.  483. 

§  534.  ACTIONS  CONCERNING  WATER-RIGHTS.  In  any  action  brought 
by  a  riparian  owner  to  enjoin  the  diversion  of  water  appropriated  or  proposed 
to  be  appropriated,  or  the  use  thereof,  against  any  person  or  persons  appropri- 
ating or  proposing  to  appropriate  such  waters,  the  defendant  may  set  up  in 
his  answer  that  the  water  diverted  or  proposed  to  be  diverted  is  for  the  irri- 
gation of  land-  or  other  public  use,  and,  in  such  case,  he  shall  also  in  such 
answer  set  forth  the  quantity  of  water  desired  to  be  taken  and  necessary  to 
such  irrigation  of  land  or  the  public  use,  the  nature  of  such  use,  the  place 
where  the  same  is  used  or  proposed  to  be  used,  the  duration  and  extent  of  the 
diversion  or  the  proposed  diversion,  including  the  stages  of  the  flow  of  the 
stream  at  and  during  the  time  in  which  the  water  is  to  be  diverted,  and  that 
the  same  may  be  diverted  without  interfering  with  the  actual  and  necessary 
beneficial  uses  of  the  plaintiff,  and  that  such  defendant  so  answering  desires 
that  the  court  shall  ascertain  and  fix  the  damages,  if  any,  that  will  result  to 
the  plaintiff  or  to  his  riparian  lands  from  the  appropriation  of  the  water  so 
appropriated  or  intended  to  be  appropriated  by  defendant. 

The  plaintiff  may  serve  and  file  a  reply  to  the  defendant's  answer  stating 

plaintiff's  rights  to  the  water  and  the  damage  plaintiff  will  suffer  by  the 
defendant's  taking  of  the  water,  and  plaintiff  may  implead  as  parties  to  the 
action  all  persons  necessary  to  a  full  determination  of  the  rights  of  plaintiff  to 
the  water  and  the  damages  plaintiff  will  suffer  by  the  proposed  taking  by 
defendant,  and  the  court  shall  have  jurisdiction  to  hear  and  determine  all  the 
rights  to  water  of  the  plaintiff  and  other  parties  to  the  action,  and  said  parties 
shall  have  a  right  to  state  and  prove  their  rights,  and  shall  be  bound  by  the 
judgment  rendered  the  same  as  though  made  parties  plaintiff  at  the  commence- 
ment of  the  action. 

[Appropriation  and  damages  fixed.]  Upon  the  trial  of  the  case  the  court 
shall  receive  and  hear  evidence  on  behalf  of  the  respective  parties,  and  if  the 
court  finds  that  the  allegations  of  such  answer  are  true  as  to  the  aforesaid 
matters,  and  that  the  appropriation  and  diversion  of  such  waters  is  [are]  for 
irrigation  of  land  or  other  public  use  and  that,  after  allowing  sufficient  water 
for  the  actual  and  necessary  beneficial  uses  of  the  plaintiff  and  other  parties, 
there  is  water  available  to  be  beneficially  appropriated  by  such  defendant  so 
answering,  the  court  shall  fix  the  time  and  manner  and  extent  of  such  appro- 
priation and  the  actual  damages,  if  any,  resulting  to  the  plaintiff  or  other 
parties  on  account  of  the  same,  and  in  fixing  such  damages  the  court  shall  be 
guided  by  paragraph  four  of  section  one  thousand  two  hundred  forty-eight 
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of  this  code,  and  if,  upon  the  ascertainment  and  fixing  of  sueh  damages  the 
defendant,  within  the  time  allowed  in  section  one  thousand  two  hundred  fifty- 
one  of  this  code  for  the  payment  of  damages  in  proceedings  in  eminent  domain, 
shall  pay  into  court  the  amount  of  damages  fixed  and  the  costs  adjudged  to  be 
paid  by  such  defendant,  or  give  a  good  and  sufficient  bond  to  pay  the  same 
upon  the  final  settlement  of  the  case,  the  injunction  prayed  for  by  the  plaintiff 
shall  be  denied  to  the  extent  of  the  amount  the  defendant  is  permitted  to 
appropriate,  as  aforesaid,  and  the  temporary  injunction,  if  any  has  been 
granted,  shall  be  vacated  to  the  extent  aforesaid; 

[Appeal.]  provided,  that  any  of  the  parties  may  appeal  from  such  judg- 
ment as  in  other  cases; 

[No  injunction,  when.]  and  provided,  further,  that  if  such  judgment  is  in 
favor  of  the  defendant  and  if  he  upon  and  pending  such  appeal  shall  keep  on 
deposit  with  the  clerk  of  said  court  the  amount  of  such  damages  and  costs, 
or  the  bond,. if  it  be  given,  so  awarded  to  be  paid  to  the  plaintiff  or  other  par- 
ties in  the  event  such  judgment  shall  be  affirmed,  no  injunction  against  the 
appropriation  of  the  amount  the  defendant  is  permitted  to  appropriate  as 
aforesaid  shall  be  granted  or  enforced  pending  such  appeal,  and,  upon  the 
acceptance  by  the  plaintiff  or  other  parties  of  such  amount  so  awarded  or  upon 
the  affirmation  of  such  decision  on  appeal  so  that  such  judgment  shall  become 
final,  the  defendant  shall  have  the  right  to  divert  and  appropriate  from  such 
stream,  against  such  plaintiff  or  other  parties  and  his  successors  in  interest, 
the  quantity  of  water  therein  adjudged  and  allowed. 

[Jury  trial.]  Upon  the  filing  of  such  answer  as  is  herein  provided  for,  the 
parties  plaintiff  or  other  parties  and  defendant  shall  be  entitled  to  a  jury  trial 
upon  the  issues  as  to  damages  so  raised,  as  provided  in  title  seven,  part  three 
of  this  code,  applying  to  actions  in  eminent  domain. 

History:    Enactment  approved  May  19,  1917,  Stats,  and  Amdts.  1917, 
p.  474.    In  effect  July  27,  1917. 
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CHAPTER  IV. 

ATTACHMENT. 


I  537.  Attachment,  when  and  in  what  cases 
may  issue. 

I  538.  Affidavit  for  attachment,  what  to  con- 
tain. 

1 539.     Undertaking  on  attachment. 

I  540.  Writ,  to  whom  directed  and  what  to 
state. 

I  541.  Shares  of  stock  and  debts  due  defend- 
ant, how  attached  and  disposed  of. 

$  542.  How  real  and  personal  property  shall 
be  attached. 

I  542a.  Attachment-liens  on   real  property. 

I  543.  Attorney  to  give  written  instructions 
to  sheriff  what  to  attach. 

1 544.  Garnishment,  when  garnishee  liable 
to  plaintiff. 

$  545.  Citation  to  garnishee  to  appear  be- 
fore a  court  or  judge. 

f  546.  Inventory,  how  made.  Party  refusing 
to  give  memorandum  may  be  com- 
pelled to  pay  costs. 

f  547.  Perishable  property,  how  sold.  Ac- 
counts without  suit  to  be  collected. 


§  548.  Property  attached  may  be  sold  as  un- 
der execution,  if  the  interest  of  the 
parties  require. 

1 549.  When    property    claimed    by    a    third 

party,  how  tried. 

1 550.  If    plaintiff    obtains    judgment,    how 

satisfied. 

1 551.  When   there   remains   a   balance   due, 

how  collected. 

§  552.  When  suits  may  be  commenced  on 
the  undertaking. 

I  £53.  If  defendant  recover  iudgment,  what 
the  sheriff  is  to  deliver. 

{  554.  Proceedings  to  release  attachment,  be- 
fore whom  taken. 

{  555.  Attachment,  in  what  cases  it  may  be 
released  and  upon  what  terms. 

{  556.  When  a  motion  to  discharge  attach- 
ment may  be  made,  and  upon  what 
grounds. 

{557.  When  motion  made  on  affidavit,  it 
may  be  opposed  by  affidavit. 

§558.     When  writ  must  be  discharged. 

|  559.    When  writ  to  be  returned. 

§560.  Release  of  real  property  from  at- 
tachment. 


§537.    ATTACHMENT,  WHEN  AND  IN  WHAT  CASES  MAY  ISSUE. 

The  plaintiff,  at  the  time  of  issuing  the  summons,  or  at  any  time  afterward, 
may  have  the  property  of  the  defendant  attached,  as  security  for  the  satis- 
faction of  any  judgment  that  may  be  recovered,  unless  the  defendant  give 
security  to  pay  such  judgment,  as  in  this  chapter  provided,  in  the  following 


oases : 

1.  In  an  action  upon  a  contract,  express  or  implied,  for  the  direct  payment 
of  money,  where  the  contract  is  made  or  is  payable  in  this  state,  and  is  not 
secured  by  any  mortgage  or  lien  upon  real  or  personal  property,  or  any  pledge 
of  personal  property,  or,  if  originally  so  secured,  such  security  has,  without 
any  act  of  the  plaintiff,  or  the  person  to  whom  the  security  was  given,  become 
valueless. 

2.  In  an  action  upon  a  contract,  express  or  implied,  against  a  defendant  not 
residing  in  this  state. 

3.  In  an  action  against  a  defendant,  not  residing  in  this  state,  to  recover  a 
sum  of  money  as  damages,  arising  from  an  injury  to  property  in  this  state, 
in  consequence  of  negligence,  fraud,  or  other  wrongful  act. 

History:  Enacted  March  11,  1872,  re-enactment  of  $  120  of  Practice 
Act,  as  amended  1860;  amendment  approved  March  24,  1874,  Code 
Amdts.  1873-4,  p.  306;  March  20,  1905,  Stats,  and  AmdU.  1905,  p.  433, 
by  adding  third  paragraph. 
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ATTACHMENT— WHEN  MAT  ISSUES. 


[PI.  II. 


ATTACHMENT— WHEN  MAY  ISSUE. 
L  In  General,  1-14. 
II.  Attachment1 — Generally,  15-35. 

III.  Complaint  in  Attachment,  36-41. 

IV.  Contracts — Express  or  Implied,  42- 

86. 

V.  Exemptions,  87-89. 

VI.  Judgment  in  Attachment  Suit,  90- 
92. 

VII.  Malicious  Prosecution,  93-110. 
VIII.  Merger  in  Judgment  Lien,  111-119. 
IX.  Nonresident  Defendants,  120-126. 
X.  Priority  of  Liens,  127-176. 
XI.  Release  of  Attachment,  177-193. 
XII.  Security    of    Mortgage     Lien,    Ob 
Pledge,  194-220. 

XIII.  Time  of  Issuing  Writ,  221-226. 

XIV.  Trespassing  Animals,  227,  228. 

L  In  General. 

1-3.  As  to  generally. 

4.  Action    commenced    before    debt   is 

due. 

5.  Collateral  attack  on  attachment  pro- 

ceedings. 

6.  Constitutionality  of  section — Special 

rights  to  a  class. 

7.  Construction — All  legislations   bear- 

ing upon  question  should  be  con- 
sidered. 

8.  Same — Amendment  of  statute. 

9, 10.  Same — Proceedings  are  statutory  ana 
special. 

11, 12.  Same— Remedy  must  be  strictly  con- 
strued and  followed. 

13.  Damages   for  wrongful   attachment 

— Findings. 

14.  Enforcement  of  lien. 

II.  Attachment? — Generally. 

15.  As  to  construction  of  section — Lim- 

ited to  defendants  resident  within 
the  state. 

16- 18.  As  to  who  may  have  attachment — 
Creditor-director  of  corporation. 

19.  Ancillary  proceeding. 

20.  Same — Contract  essential. 

21,  22.  Attachment — Is  not  distinct  proceed- 
ing. 

23-  25.  Same — Necessary  to  jurisdiction — 
Defendant  nonresident. 

26,27.  Authorized,  when. 

28.  Collecting  agent  excused  by. 

29.  Jurisdiction  of  court  in  a  transitory 

action. 

30.  Laches. 

31.  Purpose  of  attachment. 
32.33.  Remedy  is  statutory. 

34.  Remedy  as  matter  of  right. 

35.  Right  of  interpleading — Party  to  at- 

tachment. 


III.  Complaint  in  Attachment. 

36.  Allegation    that    plaintiff    has   per- 

formed contract — General  allega- 
tion. 

37.  Effect  of  prayer  for  accounting. 

38.  Joinder  of  causes. 

39.  Misnomer  of  defendant. 

40.  Pleading  contract. 

41.  Statement  of  specific  amount  due. 

IV.  Contracts — Express  or  Implied. 

42.  Actions    on    contracts — Liability  of 

stockholders. 

43.  Same — Same — Action  by  assignee  in 

insolvency. 

44.  Same — Same — Assessment  by  board 

of  directors. 

45.  Same — Action  for  failure  to  receive 

and  pay  for  goods. 

46.  Same — Appeal  bqnd. 

47.  Same — Bail  bond — In  criminal  cause. 

48.  Same — Certificate  of  fraternal  bene- 

ficiary order. 

49.  Same — Collateral  contracts. 

50.  Same — Contract  for  payment  of  one- 

half  of  moneys  received  on  sales. 

51.  Same — Contract  to  repurchase. 

52-54.  Same — Duty  of  agent  to  pay  over 
moneys  received. 

55.  Same — Implied  promise. 

56.  Same — License-tax  is  in   nature  of 

debt  due. 

57.  Same — Money  won  at  gambling. 

58.  Same— Official  bond. 

59.  Same — Statutory  liability. 

60.  Amount  due  should  appear,  how. 

61.  Breach  of  contract — Damages  for. 

62, 63.  Same — Basis   of   computation  must 

be  reasonable  and  definite. 
64, 65.  Same — Same — Instances. 

66.  Construction — Action  for  breach  of 

contract. 

67.  Corporation — Action    against    direc- 

tors for  statutory  liability— Not 
an  action  on  contract. 

68.  Same— That  has  forfeited  charter- 

Action  by  trustee  for  stockholders. 

69.  Direct  payment  of  money. 

70.  Employer    and    employee — Damages 

for  negligent  injury  by  employee 
to  automobile — Action  to  recover, 
not  suit  on  contract. 

71.  Same — Employee's  action   for  com- 

mission and  percentages. 

72.  Equitable  or  legal  contract — Partly 

equitable  and  partly  legal. 

73.  Same  —  Failure   to   ask   for  money 

judgment. 

74.  Same  —  Bent  —  Fraudulent     assign- 

ment. 
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75.  Same — Residence  of  defendant  does 
not  control. 

76,  77.  Executory  contract  of  sale — Title  re- 
tained— Attachment  not  issue  in 
action  to  recover  balance  of  price. 

78.  Judgment   of   record — Recovered   in 

another    state  —  Not    a    contract 

« 

made  payable  in  California. 

79.  Made  or  payable  in  this  state — In 

general. 

80.  Same — Account  stated,  effect  on  for- 

eign contract. 

81.  Same — Presumption  as  to  place  of 

payment. 

82.  Same — Same — Promissory  note  made 

and  dated  in  another  state. 

83.  Same — Transitory  actions. 

84.  Sale  of  automobile — Instalment  plan 

— Title  retained  by  owner. 

85.  Sale  of  merchandise — Breach  of  eon- 

tract — Action  to  recover  for. 

86.  Sale  of  personal  property — Breach  of 

contract  —  Action  by  vendee  for 
damages. 

V.  Exemptions. 

87.  Attachment  of  partner  by  partner. 

88.  Deposit  in  insolvent  bank. 

89.  National  bank. 

VI.  Judgment  in  Attachment  Suit. 

90.  As  to  generally. 

91.  Against  executor. 

92.  By  default 

VII.  Malicious  Prosecution. 

93.  Actions  for — As  to  right  of  action 

for. 

94.  Same — Accrual  of. 

95.  Attachment  as  aggravation  of  dam- 

ages. 

96.  Attachment  for  damages — Resulting 

from  negligence. 

97.  Attachment  for  debt  —  Secured  by 

mortgage. 

98.  Attachment  of  goods — In  pursuit  of 

ordinary  remedy. 

99.  Cross-complaint  for — In  general. 

100.  Damages — Actual  and  exemplary. 

101.  Excessive  demand. 

102.  Judgment  in  attachment  suit. 

103.  Nominal  plaintiff  is  liable  when. 
104, 105.  Pleading — In  general 

106.  Same — Levy  of  writ. 

107.  Same — Want  of  probable  cause. 
108- 110.  Statute  of  limitations. 

VIII.  Merger  in  Judgment  Lien. 

111,112.  Attachment    lien    mergers   in   judg- 
ment lien. 

113.  Same — At  time  of  docketing  judg- 
ment. 


114, 115.  Doctrine  of  relation. 

116.  Execution  lien — Merger  in. 

117.  Same — Garnishment  lien  merged   in 

execution  lien. 

118.  Prevented  by  conveyance. 

119.  Revival  of  merged  lien. 

IX.  Nonresident  Defendants. 

120.  Actions  against — In  general. 

121.  Same — Action  founded  on  fraud. 

122.  Same — Complaint. 

123.  Same — Judgment  in  rem  against. 

124.  Same — Prohibition  for  irregularity. 

125.  Residence  referred  to  is  actual — As 

contradistinguished  from  construc- 
tive or  legal. 

126.  Same — Rules  by  which  question  of 

nonresidence  of  defendant  is  to  be 
established. 

X.  Priority  of  Liens. 

127- 130.  In    general  —  Rights    acquired    by 
plaintiff. 

131, 132.  Determination  of — Bill  in  equity. 

133, 134.  Same — Same — Complaint. 

135.  Same — Injunction. 

136- 140.  Same — Intervention. 

141.  Same — Same  —  Equitable   rights   of 

parties  may  be  adjusted. 

142.  Same — Same — Evidence. 

143.  Same  —  Same  —  Same  —  Burden    of 

proof. 
144- 146.  Same — Same — Not  permissible  when. 

147.  Estoppel  to  claim  priority. 

148.  Particular    liens  —  Antedated    note, 

upon  which  an  attachment  suit  is 
based. 

149.  Same — Attachment  before  maturity 

of  debt. 

150- 152.  Same — Chattel  mortgage. 

153, 154.  Same  —  Same  —  Unrecorded   chattel 
mortgage. 

155.  Same — Collusive  attachment. 

156.  Same — Common  carrier. 

157.  Same — Conveyance    made    after   at- 

tachment. 

158.  Same  —  Same  —  Fraudulent  convey- 

ance. 

159.  Same — Lessor  has  no  prior  claim  to 

growing  crop. 

160.  Same — Mortgage  executed  after  at- 

tachment. 

161, 162.  Same — Partnership  creditors. 

163- 165.  Same — Same — Preference  over  cred- 
itor of  individual  partner. 

166,167.  Same— Pledge. 

168.  Same  —  Receiver,  effect  of  appoint- 

ment of. 

169.  Same — Receiver  of  building  and  loan 

association. 
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170.  Same — Receiver  of  insolvent  foreign 

corporation. 

171.  Same — Bight   of   stoppage  in  tran- 

situ. 

172, 173.  Same-— Transfer  in  trust. 

174.  Unrecorded  deed. 

175.  Same — Unrecorded  mortgage  of  real 

estate. 

176.  Same — Wages  of  employees. 

XI.  Release  or  Attachment. 

177.  Attachment  is  not  of  nature  of  com- 

mon-law distress. 

178.  Attaching  creditor — May  voluntarily 

release  attachment. 

179.  Same — Directions   of   plaintiff's  at- 

torney is  sufficient  authority. 

180.  Same — May  exact  security  as  condi- 

tion for. 

181.  Bankruptcy  and  insolvency — In  gen- 

eral. 

182.  Same — Dismissal  of  insolvency  pro- 

ceeding will  not  revive  lien. 

183.  Same — Notice  of  order  staying  pro- 

ceedings. 

184, 185.  Same — Particular  statutes  —  Act  of 
Congress,  1898. 

186.  Same — Same — Insolvent  Act  of  1852. 

187, 188.  Same— Same— Insolvent  Act  of  1880, 
section  17. 

189>  Same — Same — Insolvent  Act  of  1895, 
section  21. 

190.  Same — Property  acquired  after  peti- 

tion filed. 

191.  Same — Voluntary  proceedings. 

192.  Death  of  defendant — Releases  lien. 

193.  Stay-bond — Given    on    appeal    from 

judgment,  releases  lien. 

XII.  Security  or  Mortgage  Lien,  or  Pledge. 

194.  Character  of  lien — In  general. 

195.  Same — Lien   must   be   of   fixed,   de- 

termined character. 

196.  Same — Lien  must  be  one  under  con- 

trol of  plaintiff. 

197.  Exhaustion  of  security. 

198.  Particular  kinds  of  liens — Bond  of 

surety. 

199, 200.  Same — Corporation  has  no  general 
lien  upon  its  subscribed  capital 
stock. 

201.  Same — Landlord  has  no  general  lien 

upon  property  of  his  lessee. 

202.  Same — Lien  of  land  owner  distrain- 

ing trespassing  animals. 

203.  Same — Mechanics'  liens. 

204.  Same — Mortgage  security. 

205.  Same — Mortgaged  personal  property 

removed  from  county. 

206.  Same — Pledge  of  personal  property. 


207.  Same — Same — Stock  of  corporation 

held  by  plaintiff  as  collateral  se- 
curity. 

208.  Same — Property  out  of  this  state. 

209.  Same— Tax-lien. 

210.  Same— Vendor's  lien. 

211.  Same — Same — After   conveyance  by 

vendee. 

212,213.  Same — Same  —  Attachment    by    as- 
signee of  vendor. 

214.  Same  —  Same  —  Executory   contract 
for  sale  of  personalty. 

215,  216.  Security  becoming  valueless — In  gen- 
eral. 

217.  Same  —  By  exhausting   proceeds  of 

sale. 

218.  Security  never  possessing  any  value. 
219,  220.  Waiving  security. 

XIII.  Time  op  Issuing  Writ. 

221.  Attachment  issued  before   summons 

— Is  a  nullity  in  law. 

222.  Right  to  and  mode  of  proceeding  for 

obtaining  writ. 

223.  Time  for  writ  not  fixed. 

224.  Not  authorized  and  void  summons — 

Will  not  support  writ. 

225.  Writ  may  be  issued  at  time  of  issu- 

ing summons. 

226.  Same — Alias  summons   will   not  in- 

validate writ. 

XIV.  Trespassing  Animals. 

227.  May  be  attached. 

228.  Repeal   of   estray   and    trespassing- 

animals  law. 

I.     IN  GENERAL. 

1.  Am  to  generally.— Although  a  writ  of 
attachment  is  issued  for  a  greater  amount 
than  that  stated  in  the  affidavit  for  the 
writ,  where  the  trial  court,  under  the  terms 
of  section  538.  post,  as  amended  in  1909. 
permitted  an  amendment  of  the  writ  which 
made  it  and  the  affidavit  agree  in  amount, 
which  amendment  the  court  was  authorised 
to  make,  an  order  denying  a  motion  to  dis- 
solve the  attachment  upon  that  ground  can 
not  be  disturbed  on  appeal. — Tyson  v.  Rei- 
necke,  25  Cal.  App.  696,  145  Pac.  153. 

2.  A  complaint  which  alleges  that  the 
defendants  are  residents  of  the  state  of 
New  York,  that  they,  entered  into  a  written 
contract  to  pay  the  plaintiff  a  certain  com- 
mission for  sales  of  merchandise,  and  that 
so  much  money  was  due  and  owing  to  plain- 
tiff under  said  contract,  states  a  cause  of 
action  constituting  the  legal  basis  for  the 
issuance  of  a  writ  of  attachment  under  both 

subdivisions    1    and    2    of    above    section. 

Lowenberg    v.   Jacobson,    25    Cal.   App.   790, 
145  Pac.  734. 

3.  It  is  not  necessary  in  order  to  pro- 
cure an  attachment  that  the  contract  itself 
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should  specify  the  total  amount  of  money 
to  be  paid,  which  depends  upon  the  number 
and  extent  of  the  sales.  The  requirement 
of  the  statute  is  satisfied  when  the  con- 
tract furnishes  the  measure  of  liability  or 
the  information  from  which  the  amount  due 
can  be  ascertained. — Lowenberg  v.  Jacob- 
son,   25  Cal.  App.   790,   145  Pac.   734. 

4.  Action  commenced  before  debt  Is  due 

will  not  support  attachment. — Davis  v.  Ep- 
pinger,  18  Cal.  378,  381,  79  Am.  Dec.  184; 
Kinsey  v.  Wallace,  36  Cal.   462,   476. 

5.  Collateral  attack  on  attachment  pro- 
ceeding:* can  be  maintained  only  for  causes 
which  render  writ  absolutely  void  and  not 
merely  voidable.  Irregularities  merely  in 
inception  of  writ,  or  as  to  its  form,  can 
not  be  considered  in  collateral  proceeding, 
being  subjects  of  direct  attack  upon  appeal 
from  order  dissolving  or  refusing  to  dis- 
solve attachment. — Mudge  v.  Steinhart,  78 
Cal.  34,  38,  39,  12  Am.  St.  Rep.  17,  20  Pac. 
147. 

6.  Constitutionality  of  section— -Special 
right  to  a  class. — The  above  section  Is  not 
open  to  the  objection  that  it  is  unconstitu- 
tional in  that  it  denies  to  one  of  the  parties 
to  a  contract  the  equal  protection  of  the 
law  in  that  under  a  contract  for  a  contract 
for  the  transportation  of  property,  on  the 
failure  of  the  owner  to  furnish  the  prop- 
erty to  be  transported  the  carrier  is  en- 
titled to  attachment  in  an  action  for  dam- 
ages because  compelled  to  sail  the  ship 
empty,  whereas  if  the  carrier  should  breach 
his  contract  of  carriage  the  property  owner 
would  not  be  entitled  to  avail  himself  of 
the  right  or  attachment,  since  the  breach 
of  the  contract  would  entail  liability  to 
respond  in  damages  In  an  uncertain 
amount  which  can  not  be  determined  from 
the  terms  of  the  contract  or  supplied  by 
any  fixed  standard  of  law  acting  upon  the 
contract;  this  being  the  case  the  carrier 
and  the  shipper  are  not  in  the  same  class 
in  this  regard  and  the  inability  of  one  to 
proceed  by  attachment  does  not  render  the 
section  unconstitutional  because  the  other 
party,  who  does  not  belong  to  the  same 
class  can  proceed  by  attachment. — Greene- 
baura  v.  Smith,  —  Cal.  App.  — ,  197  Pac.  675. 

7.  Construction— All  legislation  bearing 
upon    question    skonld    be    considered,    and 

particularly  whole  of  that  portion  of  code 
which  bears  upon  attachments  as  subject- 
matter.  Sections  relating  to  this  subject 
are  all  in  pari  materia  and  are  to  be  con- 
strued together  In  order  to  ascertain  in- 
tention of  the  legislature.  Where  question 
relating  thereto  stands  upon  implication 
court  must  imply  that  which  will  uphold 
rather  than  that  which  will  defeat  prin- 
cipal purpose  of  law. — Lick  v.  Madden,  25 
Cal.    202,   207,    209. 

As  to  construction  of  attachment  laws, 
see  brief  8  L  R.  A.  728;  23  L.  R.  A.  446;  34 
L.   R.  A.   248. 


8.  Same— Amendment  of  statute. — Where 
original  statute  and  amendment  thereof, 
each  contain  provision  limiting  right  of 
attachment  to  actions  on  contracts  "made 
after  passage  of  this  act,"  such  words  will 
not  limit  right  to  debts  contracted  after 
passage  of  the  amendment — O'Connor*  v. 
Black,  29  Cal.  312,  315. 

0.  Same— Proceedings  are  statutory  and 
special,  and  provisions  of  statute  must  be 
strictly  followed,  or  no  rights  will  be  ac- 
quired thereunder. — Griswold  v.  Sharpe,  2 
Cal.  17,  24;  Roberts  &  Co.  v.  Landecker,  9 
Cal.  262,  265;  Low  v.  Henry,  9  Cal.  538,  552; 
Hisler  v.  Carr,  34  Cal.  641,  646;  Mudge  v. 
Steinhart,  78  Cal.  34,  39,  12  Am.  St.  Rep. 
17,  20  Pac.  147;  Gow  v.  Marshall,  90  Cal. 
565,  567,  27  Pac.  422;  Kennedy  v.  California 
Savings  Bank,  97  Cal.  93,  99,  33  Am.  St.  Rep. 
163,  31  Pac.  846;  Rudolph  v.  Saunders,  111 
Cal.  233,  236,  43  Pac.  619;  Beltaire  v.  Rosen- 
berg &  Son,  129  Cal.  164,  166,  61  Pac.  916; 
Clyne  v.  Easton,  Eldridge  &  Co.,  148  Cal. 
247,  113  Am.  St.  Rep.  253,  83  Pac.  36. 

As  to  origin  and  general  nature  of  at- 
tachment lien,  see  note  39  Am.  Dec.  606,  609. 

As  to  proceedings  In  attachment  and  gar- 
nishment being  special  statutory  proceed- 
ings, see  note  10  L.  R.  A.  505;  also  brief  23 
L.  R.  A.  445. 

As  to  whether  courts  of  general  Jurisdic- 
tion In  entertaining  attaebment  proceedings 
become  courts  of  special  limited  Jurisdic- 
tion, see  brief  42  L.  R.  A.  284. 

10.  Strict  compliance  with  statutory  pro- 
visions required,  otherwise  no  rights  ac- 
quired.— Clyne  v.  Easton,  etc.,  Co.,  148  Cal. 
293,  83  Pac.  36. 

11.  Same-— Remedy  must  be  strictly  con- 
strued and  followed,  but  provisions  should 
be  fairly  Interpreted,  so  as  to  give  them 
a  consistent  and  efficient  operation  in  prop- 
er cases. — Roberts  &  Co.  v.  Landecker,  9 
Cal.  262,  265,  266;  Ayres  v.  Burr,  132  Cal. 
125,  130,  64  Pac.  120. 

12.  Remedy  can  not  be  extended  to  cases 
not  named  in  act. — Clyner  v.  Willis,  3  Cal. 
363,  365,  58  Am.  Dec.  414;  Kennedy  v.  Cali- 
fornia Sav.  Bank,  97  Cal.  93,  100,  33  Am.  St. 
Rep.  163,  31  Pac.  846. 

13.  Damages  for  wrongful  attaebment. — 
Findings. — In  this  action  to  recover  dam- 
ages for  the  alleged  wrongful  attachment 
of  personal  property,  the  finding  that  the 
transfer,  made  by  the  debtor  to  his  wife 
prior  to  the  attachment,  was  not  fraudu- 
lent, is  not  supported  by  the  evidence  which 
fails  to  show  an  actual  change  of  posses- 
sion.— Ross  v.  Thomas,  24  Cal.  App.  734,  142 
Pac.    102. 

14.  Enforcement  of  lien. — Can  be  en- 
forced only  by  sale  under  execution. — Myers 
v.  Mott,  29  Cal.  359,  366,  89  Am.  Dec.  49. 

n.     ATTACHMENT— GENERALLY. 

As  to  attaebment  lu  Justices*  courts,  see, 
post,  99  816  et  seq.  and  notes. 
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As  to  attachment  lien  as  encumbrance  on 
real  property,  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  8  1114  and  note. 

As  to  attachment  lien  as  Tested  rlajht,  see 

brief  58  L  R.  A.  880,  881. 

4»  to  attachment  not  being-  conveyance, 

see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  1 1215  and 
note. 

As  to  definition  and  effect  of  garnishment, 

see,  post,  9  544  and  note. 

As  to  liens  In  areneral,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  81  2872-2892  and  notes. 

As  to  lien  transferrin*-  no  title,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  fi  2888  and  note. 

As  to  right  of  plaintiff  to  recover  from 
telegraph  company  for  loss  of  attachment 
nnd  consequent  loss  of  debt  by  failure  of 
company  to  trnnsmlt  telegram  Instructing* 
plaintiff's  agent  to  attach,  see  note  9  Am. 
Rep.  158. 

As  to  right  of  state  to  attach*  see  note  18 
Am.  Dec.  207. 

15.  As  to  construction  of  section— Lim- 
ited to  defendants  resident  within  the  state. 

— The  limitation  of  the  right  of  attachment 
to  actions  upon  unsecured  contracts  ap- 
plies only  where  the  defendants  reside  in 
this  state. — Title  Ins.  &  Trust  Co.  v.  Cali- 
fornia Devel.  Co.,  171  Cal.  178,  152  Pac.  542. 

As  to  when  residence  of  defendant  does 
not  control,  see  par.  28,  this  note. 

16.  As  to  who  may  have  attachment- 
Creditor -director  of  corporation* — An  at- 
tachment against  a  corporation  by  creditor 
who  is  a  director  thereof  is  not  for  that 
reason  alone  invalid. — Title  Ins.  &  Trust  Co. 
v.  California  Devel.  Co.,  171  Cal.  178,  152 
Pac.  542. 

17.  A  creditor  may  levy  an  attachment 
upon  property  of  his  debtor,  though  he 
knows  his  debtor  to  be  insolvent  and 
though  he  levies  the  attachment  for  the 
purpose  of  securing:  a  preference  over  other 
creditors. — Title  Ins.  &  Trust  Co.  v.  Cali- 
fornia Devel.  Co.,  171  Cal.  178,  152  Pac.  542. 

18.  A  creditor  is  not  precluded  from  levy- 
ing an  attachment  by  his  knowledge  of  the 
fact  that  the  debtor  is  insolvent,  nor  is 
the  validity  of  the  attachment  affected  by 
his  intention  to  secure  a  preference  for  the 
debt. — Title  Ins.  &  Trust  Co.  v.  California 
Devel.  Co.,   171  Cal.  178,  152  Pac.   542. 

19.  Ancillary  proceeding. — Attachment  is 
merely  a  proceeding  ancillary  to  the  action 
by  which  a  party  is  enabled  to  acquire  a 
lien  for  the  security  of  his  demand  by  a 
levy  made  before  instead  of  after  the  Judg- 
ment. Neither  the  action  nor  the  judgment 
in  any  manner  depends  upon  the  attach- 
ment, although  the  attachment  depends 
upon  the  action.  The  judgment  is  precisely 
the  same,  whether  an  attachment  is  dis- 
solved or  not.  It  is  not  in  any  respect  af- 
fected by  the  attachment  and  the  final  judg- 
ment could  not  be  reversed  or  modified   in 


any  particular  in  consequence  of  any  error 
in  the  attachment  proceedings. — Nail  v. 
Superior  Court,  11  Cal.  App.  27,  81,  108  Pac 
902. 

20.  Same— Contract  essential. — Right  to 
an  attachment  in  any  event  depends  upon 
the  contract  being  for  the  direct  payment 
of  money  and  It  Is  essential  to  such  right 
that  the  agreement  itself  contains  some 
provision  indicating  that  such  money  was 
payable  in  this  state. — Atwood  v.  Little 
Bonansa  Quicksilver  Co.,  13  Cal.  App.  594. 
596,  110  Pac.  844. 

21.  Attachment— Is  not  distinct  proceed- 
ing- in  nature  of  action  in  rem,  but  is  ad- 
junct or  proceeding  auxiliary  to  action  at 
law,  designed  for  purpose  of  securing  prop- 
erty of  debtor  to  answer  judgment  which 
may  be  obtained. — Low  v.  Adams,  8  Cal. 
277,  281;  Allender  v.  Pritts,  24  Cal.  447,  448; 
Rosenthal  v.  Perkins,  123  Cal.  240,  244,  55 
Pac.  804. 

As  to  attaching  creditor  being"  purchaser 
for  value,  see  brief  58  L.  R.  A.  881. 

As  to  property  subject  to  attachment,  see, 
post,  f  541  and  note. 

As  to  transfer  of  attached  property  sub- 
ject to  lien,  see  note  85  Am.  Dec.  802;  39 
Am.  Dec.  608;  45  Am.  Dec.  284. 

As  to  whether  attachment  Is  proceedings 
fa  rem,  see  brief  44  L.  R.  A.  116. 

22.  Neither  action  nor  judgment,  under 
our  laws,  in  any  manner  depends  upon  at- 
tachment, although  attachment  depends 
upon  action. — Allender  ▼.  Pritts,  24  Cal.  447, 
448. 

23.  Same  —  Necessary  to  Jarladfetloa  — 
Defendant  nonresident. — In  the  absence  of 
any  attachment  or  seizure  of  property  of 
the  defendant  within  this  state  the  court 
obtains  no  jurisdiction  in  a  purely  personal 
action  to  render  a  personal  judgment 
against  a  defendant  not  within  the  state  by 
service  of  summons  by  publication  and 
mailing  a  copy  to  the  defendant  addressed 
to  his  residence  in  another  state,  and  such 
judgment  is  void  for  want  of  jurisdiction 
of  the  person  of  the  defendant,  for  juris- 
diction to  proceed  is  not  obtained  until  the 
court  has  brought  under  its  jurisdiction  by 
attachment  or  other  proper  procedure  prop- 
erty belonging  to  the  defendant  within  the 
state. — Smith  v.  Supreme  Lodge  A.  O.  U.  W- 
12  Cal.  App.   189,  190,  106  Pac.  1102. 

As  to  Jurisdiction  of  court  In  transitory 
action/ see  par.  29,  this  note. 

As  to  remedy  being  limited  to  cases  In 
which   defendnnt   Is   resident    of  state,  see 

par.  15,   this  note. 

As  to  attachment  by  federal  court  to  ob- 
tain Jurisdiction,  see  note  6  L.  R.  A.  252. 

24.  Issuance  and  levy  of  the  writ  of  at- 
tachment is  an  essential  step  to  be  taken 
before  jurisdiction  is  acquired  to  render  a 
judgment  against  nonresident  on  substi- 
tuted service,  and  when  jurisdiction  is  thus 
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acquired  the  Judgment  can  only  be  enforced 
against  property  previously  attached. — 
Smith  v.  Supreme  Lodge  A.  O.  U.  W„  12 
Cal.  App.  189,  191,  106  Pac.  1102.  . 

25.  The  service  of  summons  and  the  issu- 
ance and  levy  of  an  attachment  are  both 
requisite  to  confer  jurisdiction,  but  the  pro- 
ceeding for  the  publication  of  summons  is 
distinct  and  separate  from  the  proceeding 
in  attachment.  The  attachment  against  a 
nonresident  is  dependent  upon  both  these 
proceedings,  but  neither  of  the  proceedings 
is  dependent  upon  the  other. — Smith  v.  Su- 
preme Lodge  A.  O.  U.  W.,  12  Cal.  App.  189, 
191,  106  Pac.  1102. 

26.  Authorised,  when* — Legislature  may 
determine  In  what  cases  attachment  may 
Issue. — Dennis  v.  First  Nat.  Bank  of  Se- 
attle, 127  Cal.  453,  455,  78  Am.  St.  Rep.  79, 
5*  Pac.  777. 

27.  Remedy  is  given  only  in  cases  of  in- 
debtedness arising  on  contract. — Griswold 
v.  Sharpe,  2  Cal.  17,  24;  Mudge  v.  Stelnhart, 
78  Cal.  34,  39,  12  Am.  St.  Rep.  17,  20  Pac.  147. 


As  to  actions  on  contracts  and  for 
ages  for  breach  of  contract,  see  pars.  26-54, 
this  note. 

As  to  actions  on  statutory   liability,  see 

par.   43,  this  note. 

As  to  actions  to  recover  taxes,  see  pars.  40, 
177,  this  note. 

As  to  attachment  of  trespassing  animals, 

see  par.  193,  this  note. 

28.  Collecting  agent  excused  by. — At- 
tachment will  excuse  collecting  agent  for 
failure  to  return  draft  left  with  him  for 
collection. — Davis  v.  First  Nat.  Bank  of 
Fresno,  118  Cal.   600.  603,  50  Pac.  666. 

As  to  dntles  of  collecting  agent,  see  Kerr's 
Cyc.  Civ.  Code.  2d  ed.,  9  2021  and  note. 

29.  Jurisdiction  of  court  In  a  transitory 
action  does  not  depejid  upon  a  levy  of  an 
attachment  under  this  section. — Hodgkins 
v.   Dunham,   10  Cal.  App.   690,  699,  103   Pac 

if** 

351.  7 

As  to  attachment  necessary  to  Jurisdic- 
tion, when,  see  par.  28,  this  note. 

30.  Laches. — The  (act  that  an  attaching 
creditor  does  not  assert  his  rights  for  two 
years  after  the  levy  does  not  necessarily 
bar  his  remedy  on  the  ground  of  laches. — 
Title  Ins.  &  Trust  Co.  v.  California  Devel. 
Co.,  171  Cal.  174,  162i  Pac.  642. 

31.  Purpose  of  attachment  is  to  hold 
property  of  defendant  as  security  for  such 
judgment  as  may  bet  recovered  in  action. — 
Bagley  v.  Ward,  87  Cal.  121,  131,  99  Am. 
Dec.  256;  Lehnhardt  v.  Jennings,  119  CaL 
192.  195,  48  Pac.  56,  51  Pac.  195;  Tilton  v. 
Cofleld,  2  Colo.  892,  398. 

32.  Remedy  Is  statutory. — Right  to  at- 
tachment and  mode  of  procedure  for  obtain- 
ing it  are  creatures  of  statute,  depending 
for    their    existence    and    regularity    upon 


terms  of  code. — Kohler  v.  Agassiz,  99  Cal.  9, 
12,  38  Pac.  741. 

33.  As  attachment  is  merely  creature  of 
statute,  its  existence  and  operation  in  any 
case  can  continue  no  longer  than  statute 
provides  it  may. — Loveland  v.  Alvord  Con. 
Q.  M.  Co.,  76  Cal.  562,  564,  565,  18  Pac.  682; 
Hamilton  v.  Bell,  128  Cal.  93,  95,  65  Pac.  758. 

34.  Remedy  as  matter  of  right. — Plaintiff 
can  not  claim  as  matter  of  right  benefit  of 
attachment  as  something  growing  out  of  or 
necessarily  connected  with  contract,  as  he 
may  have  benefit  of  action  to  recover  his 
debt;  attachment  is  merely  auxiliary  to  ac- 
tion, and  legislature  may  give,  withhold,  or 
limit  it  at  their  pleasure  without  impairing 
any  substantial  right  of  either  party. — 
Myers  v.  Mott,  29  Cal.  859,  365,  89  Am.  Dec. 
49. 

35.  Right  of  Interpleading — Party  to  at- 
tachment*— In  an  action  in  interpleader, 
brought  under  the  provisions  of  section  886, 
ante,  where  a  defendant  filed  a  cross-com- 
plaint stating  a  cause  of  action  for  the  di- 
rect payment  of  money,  making  plaintiff  a 
party  defendant,  he  may,  on  making  the 
requisite  affidavit,  obtain  an  attachment 
against  the  fund  held  by  plaintiff,  before 
the  money  has  been  paid  into  court,  in  or- 
der to  forestall  any  possible  adverse  action 
on  the  part  of  a  creditor  of  the  co-defend- 
ant.— Interlocking  Stone  Co.  v.  Scrlbner,  19 
Cal.  App.  844,  126  Pac.  178. 

m.     COMPLAINT  IN  ATTACHMENT. 

3d.  Allegation  that  plaintiff  has  per- 
formed    contract  —  General     allegation     in 

complaint  that  plaintiff  has,  on  his*  part, 
performed  contract  for  breach  of  which  by 
defendant  action  was  prosecuted  does  not 
imply  that  plaintiff  by  such  performance 
intended  to  discharge  such  contract  and 
defendant's  liability  thereon. — Hale  Bros.  v. 
Mllliken,  142  Cal.  184,  140,  141,  75  Pac.  658. 

As  to  amendment  of  complaint  In  attach- 
ment proceedings*  see  note  61  Am.  Dec. 
125-127;  8  Am.  St  Rep.  811. 

37.  Effect  of  prayer  for  acconnting. — If 

complaint  shows  that  action  is  upon  con- 
tract and  not  in  tort,  it  is  immaterial  that 
prayer  of  complaint  is  for  accounting. — 
Kohler  v.  Agassis,  99  Cal.  9,  16,  17,  88  Pac 
741;  De  Leon  is  v.  Etchepare,  120  Cal.  407, 
411,  52  Pac.  718. 

38.  Joinder  of  canses  for  which  plaintiff 
is  not  entitled  to  attachment  with  one  for 
which  code  allows  rights  of,  or  demand  of 
unliquidated  damages  for  breach  of  con- 
tract in  addition  to  specific  amount  due  to 
him  under  such  contract,  for  which  he  is 
entitled  to  writ,  will  not  deprive  plaintiff 
of  right  to  attach  defendant's  property  for 
portion  of  his  demand  which  would  other- 
wise entitle  him  to  writ. — Baldwin  v.  Napa 
&  S.  W.  Co.,  137  Cal.  646,  649,  70  Pac.  732. 

39.  Misnomer  of  defendant. — Attachment 
of  property  of  corporation  in   suit  against 
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"M,  R,  and  others,  composing  Wisconsin 
Quartz  Mining  Co.,"  is  invalid  as  attach- 
ment of  corporation  property,  although 
after  levy  of  writ  complaint  was  amended 
so  as  to  substitute  the  Wisconsin  Quartz 
Mining  Company,  a  corporation,  as  defend- 
ant in  place  of 'individuals  originally  served. 
— Collins  v.  Montgomery,  16  Cal.  398,  403. 

40.  Pleading:  contract. —  Plaintiff  must 
show  affirmatively  that  contract  falls  within 
provisions  of  this  section. — Drake  v.  De 
Witt,  1  Cal.  App.   617,  82  Pac.  982. 

41.  Statement   of   specific   amount   dne. — 

It  is  unnecessary  that  complaint  should 
show  specific  amount  claimed  to  be  due,  nor 
is  it  necessary  that  contract  itself  should 
show  amount  due. — Kohler  v.  Agassiz,  99 
Cal.  9,  16,  38  Pac.  741;  De  Leonis  v.  Etche- 
pare,   120   Cal.   407,   410,   411,  62   Pac.   718. 

IV.     CONTRACTS— EXPRESS  OR  IMPLIED. 

42.  Actions  on  contraets-'-Llablllty  of 
stockholders  of  corporation  or  joint  stock 
association  for  his  proportionate  share  of 
amount  due  upon  contract  made  by  corpora- 
tion or  association  is  one  founded  upon 
contract,  for  which  attachment  may  issue. — ■ 
Kennedy  v.  California  Sav.  Bank,  97  Cal. 
93.  95.  98.  33  Am.  St.  Rep.  163,  31  Pac.  846. 
See  Dennis  v.  Superior  Court,  91  Cal.  548, 
549.   27   Pac.   1031. 

Ah    to   contracts,   express   or   Implied*   see 

Kerr's  Cyc.  Civ.  Code,   2d  ed.,   99  1619-1621. 

43.  Same — Same— -Action  by  assignee  In 
Insolvency  of  corporation  to  recover  money 
due  from  stockholders  thereof,  upon  their 
subscriptions  to  capital  stock  thereof,  is 
action  upon  contract,  and  attachment  will 
lie. — Agassiz  v.  Superior  Court,  90  Cal.  101, 
102,  27  Pac.  49;  Kohler  v.  Agassiz,  99  Cal. 
9,  16,   17,  33   Pac.   741. 

44.  Same — Same — Assessment  by  board 
of  directors  is  not  necessary  element  of  at- 
tachable cause  of  action  upon  stockholder's 
contract  of  subscription. — Kohler  v.  Agas- 
siz,  99  Cal.  9,   16,  17,  33  Pac.  741. 

45.  Same— Action  for  failure  to  receive 
and  pay  for  goods  according  to  terms  of 
contract  between  parties  is  action  founded 
in  contract,  and  not  in  tort,  and  plaintiff 
will  be  entitled  to  attachment. — Donnelly  v. 
Strueven,  63  Cal.  182,  183. 

46.  Same— -Appeal  bond  is  contract  upon 
which  attachment  is  allowed.  Plaintiff  can 
swear  to  amount  due  with  equal  accuracy, 
and  his  right  to  recover  is  as  clear,  and  his 
claim  upon  law  for  advantages  of  this  rem- 
edj  no  less  reasonable  and  Just,  than  in 
r.ctlon  upon  personal  note.  True,  contract 
does  not  specify  precise  amount  to  be  paid, 
but  it  points  directly  to  instrument  or  rec- 
ord which  does,  which  is  all  that  is  required. 
— Hathaway  v.  Davis,  33  Cal.  161,  168. 

47.  Same— Ball    bond— In    criminal    cause 

is  undertaking  for  direct  payment  of  money 
within    meaning    of   attachment    law. — City 


etc.   San    Francisco   v.    Brader,    50   Cal.    506. 
507. 

48.  Same— Certificate  of  fraternal  bene- 
ficiary order  entitles  beneficiary  suing  the 
order  after  death  of  member  to  writ  of  at- 
tachment.— Lack  man  n  v.  Supreme  Council 
of  O.  C.  F.,  142  Cal.  22,  26,  75  Pac.  583. 

4©.  Same — Collateral  contracts. — Indors- 
ers,  guarantors,  sureties,  and  all  others  who 
undertake  to  pay  or  become  responsible  for 
debts  of  another,  are  liable  to  attachment. 
—Hathaway  v.  Davis,  33  Cal.  161,  168.  169. 

50.  Same— Contract  for  payment  of  one- 
half  of  moneys  received  on  sales  of  ma- 
chines, or  patent  rights  therein,  during  any 
three  months,  at  end  of  such  three  months, 
does  not  create  partnership  between  parties. 
Whatever  amount  of  money  defendant  may 
have  so  received  by  terms  of  contract,  be- 
comes due  to  plaintiff  as  specific,  definite 
debt,  to  secure  which  attachment  may  issue. 
— Wheeler  v.  Farmer,  38  Cal.  203,  215. 

51.  Same— Contract  to  repurchase.— -Con- 
tract, made  in  consideration  of  purchase  by 
plaintiff  of  stock  of  corporation  at  a  speci- 
fied price,  whereby  defendants  agree  that 
in  event  of  plaintiff  desiring  to  dispose  of 
such  stock  they  will,  on  specified  notice, 
purchase  same  at  specified  price,  is  express 
contract  for  direct  payment  of  money. — 
Flagg  v.  Dare,  107  Cal.  482,  485,  486.  40  Pac. 
804. 

52.  Same— Doty  of  n*rent  to  pay  over 
moneys  received  by  him  in  that  capacity  is 
one  from  which  law  implies  promise  that 
he  will  do  so  upon  demand.  Relation  is  one 
based  upon  contract,  and  in  action  to  re- 
cover money  so  collected,  principal  is  en- 
titled to  writ  of  attachment. — De  Leonis  v. 
Etchepare,  120  Cal.  407,  410,  52  Pac.  718. 

53.  Relation  between  parties  created  by 
power  of  attorney  is  contract  obligation, 
and  character  thereof  sd  far  as  agent's  du- 
ties and  liabilities  aTl  concerned,  is  not 
affected  by  fact  that  lIt  is  created  by  or 
through  fraud. — De  Leonis  v.  Etchepare,  120 
Cal.   407,   410,   52   Pac.   718. 

54.  That  equitable*  relief  is  sought  to 
compel  accounting  for  moneys  received  by 
defendant,  as  agent  of  plaintiff,  does  not 
affect  plaintiff's  right  to  attachment  for 
money  specifically  alleged  to  have  been 
received  by  agent  and  for  which  judgment 
is  demanded. — De  Leonis  v.  Etchepare,  120 
Cal.  407,  409,  52  Pac.  71«. 

55.  Same — Implied  promise. — Law  implies 
promise  to  refund  money  paid  on  considera- 
tion which  has  entirely  failed.  Such  im- 
plied promise  is  contract  for  direct  payment 
of  money  for  which  attachment  may  issue. 
— Santa  Clara  V.  P.  F.  Co.  v.  Tuck,  53  Cal. 
304.  305. 

56.  Same— License-tax  Is  la  natnre  of 
debt  due  from  licensee  to  county,  for 'which 
attachment  may  issue. — County  of  San  Luis 
Obispo  v.  Hendricks,  71  Cal.  24.2,  245,  11  Pac, 
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682;  County  of  El  Dorado  v.  Meiss,  100  Cal. 
268,  274,  34  Pac.  716;  City  of  Sacraniento  v. 
Dillman,  102  Cal.  107,  112,  36  Pac.  385; 
County  of  San  Luis  Obispo  v.  Greenberg, 
120  Cal.  300,  304,  805,  52  Pac.  797. 

As  to  attachment  In  actions  to  collect  li- 
cense-tax, see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
§  3360  and  note. 

57.  Same — Money    won    at    gambling,    by 

defendants,  in  game  played  by  defendants 
and  plaintiffs'  clerk — money  having  been 
intrusted  to  clerk  by  plaintiffs — does  not 
create  liability  on  contract  which  will  sup- 
port attachment. — Babcock  v.  Briggs,  52 
Cal.  502,  503. 

58.  Same— Official  bond  of  county  treas- 
urer is  obligation  for  direct  payment  of 
money. — County  of  Monterey  v.  McKee,  61 
Cal.  255. 

59.  Same— Statutory  liability  of  tenant  in 
possession,  to  purchaser  of  real  estate  sold 
at  foreclosure  sale  for  rents,  or  value  of 
use  and  occupation,  from  day  of  sale  to  ex- 
piration of  time  for  redemption,  exists 
without  assent  of  person  in  possession.  It 
is  not  liability  founded  on  contract  express 
or  implied,  within  meaning  of  this  section, 
and  attachment  in  suit  therefor  is  unauth- 
orized.— Walker  v.  McCusker,  65  Cal.  360, 
361,  4  Pac.  206;  McCusker  v.  Walker,  77  Cal. 
208,  210,  19  Pac.  382. 

See  par.   27,  this  note. 

•0.  Amount  dne  should  appear,  how. — 
Code  does  not  require  that  amount  due  on 
contract  should  appear  from  contract  itself, 
but  that  amount  of  indebtedness  shall  be 
shown  by  affidavit. — Dunn  v.  Mackey,  80 
Cal.  104,  107,  22  Pac.  64;  De  Leonis  v.  Etche- 
pare,  120  Cal.  407,  410,  62  Pac.  718. 

61.  Breach   of   contract— Damages   for. — 

Attachment  may  issue  in  action  for  dam- 
ages for  breach  of  contract.  And  this  where 
proof  is  necessary  at  trial  to  show  amount 
of  damages.  But  there  must  exist  a  basis 
upon,  which  damages  can  be  determined  by 
proof.  Thus  it  is  said:  "Where  contract 
sued  upon  furnishes  standard  by  which 
amount  due  could  be  so  clearly  ascertained 
as  to  enable  plaintiff  to  aver  it  in  his  affi- 
davit, or  jury  by  their  verdict  to  find  it, 
attachment  might  issue." — Dunn  v.  Mackey, 
80  Cal.  104,  107,  108,  22  Pac.  64;  De  Leonis 
v.  Etchepare,  120  Cal.  407,  410,  52  Pac.  718. 
See,  also,  par.  66,  this  note. 

As  to  breach  of  contract  for  sale  of  spe- 
cific personal  property,  where  purchase- 
price  had  been  paid,  see  par.  86,  this  note. 

As  to  breach  of  contract  to  sell  a  crop  of 
tomatoes,  see  par.  85,  this  note. 

As  to  attachment  in  suit  for  breach  of 
promise  of  marriage,  see  note  59  L.  R.  A. 
964-956;   brief  59  L   R.  A.  954. 

62.  Same— Basis  of  computation  mast  be 
reasonable  and  definite. — Fact  that  damages 
are  unliquidated  is  not  necessarily  objec- 
tion to  issuance  of  writ;  but  it  must  appear 


that  amount  plaintiff  is  entitled  to  recover 
may  be  ascertained  by  reference  to  con- 
tract and  proof  of  what  was  done  under  it; 
standard  by  which  defendant's  liability  is 
to  be  measured  must  be  furnished  by  con- 
tract and  not  left  open  to  mere  speculation 
or  vague  conjecture.  It  is  required  that 
damages  may  be  readily  ascertained,  and 
basis  of  computation  employed  by  plaintiff 
should  appear  to  be  reasonable  and  definite. 
— Hale  Bros.  v.  Mllliken,  142  Cal.  134,  139, 
140,  75  Pac.  653. 

63.  Where  contract  does  not  furnish  the 
measure  of  liability  of  defendant,  and  dam- 
ages are  unliquidated,  attachment  can  not 
be  had. — De  Leonis  v.  Etchepare,  120  Cal. 
407,  409,  52  Pac.  718;  Hathaway  v.  Davis,  33 
Cal.  161,  168;  Baldwin  v.  Napa  &  S.  W.  Co., 
137   Cal.  646,  649,   650,  70   Pac.   732. 

64.  Same  —  Same  —  Instances. — Damages 
for  breach  of  contract  to  furnish  steel  for 
building  at  time  specified,  there  being  delay 
for  period  of  three  months,  damages  con- 
sisting of  loss  of  ground  rent  paid  during 
that  period,  and  reasonable  value  of  use 
of  building  for  that  period,  are  such  as 
arise  naturally  from  breach,  and  which  can 
be  readily  ascertained,  and  such  as  plaintiff 
is  entitled  to  secure  by  levy  of  attachment. 
—Hale  Bros.  v.  Milliken,  142  Cal.  134,  140, 
75  Pac.  653. 

65.  Where  real  estate  agent  induces  pur- 
chase of  land  at  certain  price  by  expressly 
contracting  to  resell  same  within  one  year 
at  specified  price  in  advance  of  purchase- 
price,  attachment  may  issue  in  action  for 
breach  of  such  contract.  If  complaint  states 
difference  between  actual  value  of  land  at 
end  of  year  and  amount  defendant  bound 
himself  to  realize  from  it  to  plaintiff,  there 
is  no  uncertainty  appearing  on  face  of  such 
proceedings  as  to  amount  actually  due.  At 
trial  only  thing  necessary  to  fix  and  deter- 
mine amount  is  to  prove  value  of  land. 
This  is  as  easily  done  as  it  would  be  to 
prove  what  services  were  worth  in  action 
on  implied  contract  for  work  done,  or  upon 
express  contract  to  pay  whatever  services 
are  reasonably  worth. — Dunn  v.  Mackey,  80 
Cal.   104,  107,  110,  22  Pac.  64. 

As  to  attachment  of  vessels  for  lnjnrles 
committed  by  snch  vessels  to  persons  or 
property  in  this  state,  see,  post,  9  831,  sub- 
division 6  and  note. 

As  to  frand  as  around  of  attachment  un- 
der statutes  of  certain  states,  see  note  30 
I>.   R.   A.  465-490. 

As  to  when  rent  becomes  legally  dne  so 
as    to    be    the    subject    of    attachment    suit, 

see  29  Am.  Rep.  218,  219. 

66.  Construction— Action  for  breach  of 
contract. — Where  the  charterer  of  a  ship 
agreed  to  furnish  cargo  of  a  stipulated 
freightage  value,  and  totally  failed  to  do  so, 
the  ship  being  compelled  to  sail  empty,  in 
an  action  by  the  shipowner  to  recover  the 
amount  of  the  freightage,  less  the  cost  of 
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loading:,  because  of  the  charterer's  breach 
of  agreement,  while  the  action  was  not  an 
action  for  a  debt  in  a  technical  sense,  nor 
for  a  certain  sum  of  money  specified  in  the 
contract,  it  was  an  action  for  the  breach  of 
a  contract  for  the  direct  payment  of  money, 
within  the  provisions  of  subdivision  1  of 
the  above  section,  the  damages  sustained 
being  easily  established  according:  to  fixed 
standards  supplied  by  the  contract  or  by 
the  law  acting:  upon  it — Oreenebaum  v. 
Smith,  —  Cal.  App.  — ,  197  Pac.  675,  follow- 
ing: doctrine  in  Dunn  v.  Mackey,  80  Cal.  104, 
22  Pac.  64;  Flagg  v.  Dare,  107  Cal.  582,  40 
Pac.  804. 
See,  also,  pars.  61-65,  this  note. 

07.  Corporation— Action  against  director* 
for  statutory  liability— Not  an  action  on 
contract. — An  action  by  a  corporation  to 
recover  from  some  of  directors  the  amount 
of  Its  entire  capital  alleged  to  have  been 
illegally  divided  among  the  stockholders, 
is  not  an  action  on  a  contract,  either  ex- 
press or  implied,  for  the  direct  payment  of 
money,  within  the  provisions  of  subdivision 
1  of  the  above  section  authorizing  attach- 
ment in  such  cases,  the  liability  of  the  di- 
rectors and  their  obligation  to  account  to 
the  corporation  being  statutory. — Talcott 
Land  Co.  v.  Hershiser,  184  Cal.  748,  195  Pac. 
653. 

68.  Same— That  has  forfeited  charter- 
Action    by    trustee    for    stockholder*. — In    a 

•ease  where  a  corporation  has  forfeited  its 
•charter  and  suit  is  brought  by  a  trustee  for 
the  stockholders  in  which  the  complaint 
sets  forth  facts  showing  that  the  defend- 
ant, while  acting  in  a  fiduciary  capacity  by 
means  of  grossly  fraudulent  misrepresenta- 
tions and  acts  Induced  the  corporation  to 
sell  a  certain  number  of  shares  of  stock 
to  another  corporation  for  a  mere  frac- 
tion of  its  real  value,  to  wit:  thirty-five 
dollars  per  share  and  that  thereafter 
within  seven  years  the  defendant  re- 
ceived forty-seven  thousand  nine  hundred 
and  fifty  dollars  in  dividends  on  said  stock 
and  sold  said  stock  for  a  further  sum  of 
fifty-four  thousand  two  hundred  and  fifty 
dollars,  making  a  total  of  one  hundred  and 
two  thousand  two  hundred  dollars  re- 
ceived by  defendant  upon  the  shares  of 
stock  so  fraudulently  obtained,  at  an  outlay 
of  two  thousand  four  hundred  and  fifty 
dollars,  is  not  an  action  upon  a  contract, 
express  or  implied,  for  the  direct  payment 
of  money  within  the  provisions  of  subdi- 
vision 1  of  the  above  section  but  is  an  ac- 
tion ex  delicto  to  recover  for  injuries  re- 
sulting from  fraud  perpetrated,  and  the 
remedy  by  attachment  does  not  lie. — Halll- 
die  v.   Enginger,  175  Cal.  605,  166  Pac.  1. 

69.  Direct      payment     of     money.  —  The 

meaning  of  word  "direct"  Is  obscure.  To 
read  "direct"  as  opposite  to  "collateral" 
would  be  to  create  distinction  of  very 
doubtful  foundation,  and  is  certainly  op- 
posed to  general  policy  of  act.  To  so  read  It 


would  be  to  exempt  all  collateral  contracts 
from  operation  of  act.  Clue  to  meaning  if 
afforded  by  section  538,  post,  where  plain- 
tiff is  required  to  make  certain  affidavit  in 
order  to  procure  attachment.  He  must  be 
able  to  swear,  among  other  things,  that 
defendant  is  indebted  in  certain  sum,  spe- 
cifying amount.  This  language  excludes  all 
causes  of  action  for  unliquidated  sums  of 
money;  for  until  they  have  been  liquidated 
by  verdict  of  Jury,  It  is  impossible  for  plain- 
tiff to  swear  to  amount,  and  confines  right 
of  plaintiff  to  'attachment  In  cases  of  con- 
tract where  liability  of  defendant  can  be 
ascertained  with  certainty,  and  is  not  in 
doubt  until  after  trial;  or,  in  other  words, 
where  amount  to  be  paid  is  fixed  by  term? 
of  contract,  or  can  be  readily  ascertained 
from  Information  which  It  affords.  In  such 
cases,  payment  which  has  been  promised 
in  certain  sense  may  be  said  to  be  direct. — 
Hathaway  v.  Davis,  88  Cal.  161,  166-16S. 
See  Dunn  v.  Mackey,  80  Cal.  104,  109,  22 
Pac.  64. 

70.  Employer  and  employee  —  Damage* 
for  negligent  Injnry  by  employee  to  amtomo- 
•II e— Action  to  recover,  not  antt  on  contract. 

— In  a  case  in  which  an  employee  assigned 
to  the  duties  of  driving  a  truck,  becomes 
intoxicated  and  so  negligently  handles  the 
machine  under  his  control  as  to  greatly 
damage  it,  an  action  by  the  employer 
against  the  employee  to  recover  for  the 
damages  suffered  by  the  automobile-truck 
is  not  founded  upon  a  contract,  express  or 
Implied,  for  the  direct  payment  of  money, 
within  the  provisions  of  subdivision  1  of 
the  above  section,  and  the  plaintiff  is  not 
entitled  to  an  attachment. — King  v.  Cline, 
—  Cal.  App.  — ,  194  Pac  290. 

71.  Same— Employee**  action  for  com- 
mission and  percentage*. — An  action  to  re- 
cover in  the  form  of  damages  for  breach 
of  a  contract  of  employment,  the  commis- 
sions, at  a  specified  percentage,  which  the 
plaintiffs  would  have  earned  had  the  con- 
tract not  been  broken,  is  an  action  in  which 
a  writ  of  attachment  will  issue. — Hambur- 
ger v.  Halpern,  28  Cal.  App.  817,  152  Pac. 
61. 

72.  Equitable  or  legal  contract  —  Partly 
equitable  and  partly  legal. — If  the  purpose 
of  an  action  is  recovery  on  a  contract  for 
the  direct  payment  of  money,  It  is  imma- 
terial whether  it  is  legal  or  equitable  or 
partly  legal  and  partly  equitable. — Stan- 
ford Hotel  Co.  v.  M.  Schwind  Co.,  180  Cal. 
348,  181  Pac.  780. 

73.  Same  — Failure  to  ask  for  money 
Judgment. — The  failure  to  ask  for  a  money 
judgment  was  immaterial,  where  plaintiff 
asked  that  the  transferred  property  be  held 
in  trust  to  pay  plaintiff's  claim. — Stanford 
Hotel  Co.  v.  Schwind  Co.,  180  Cal.  848.  181 
Pac.  780. 

74.  Same— Rent— Fraudulent  aastajnment. 
— An  action  to  recover  rent  from  a  corpora- 
tion assignee  of  the  corporation  lessee,  the 
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lease  not  having  been  assigned  with  the 
other  assets,  is  an  action  on  a  contract  for 
the  direct  payment  of  money,  and  is  not 
converted  into  an  action  ex  delicto  so  as  to 
deprive  plaintiff  of  the  right  of  attachment 
by  allegations  that  the  assignment  was  in 
fraud  of  creditors,  and  that  the  original 
corporation  was  masquerading  under  the 
name  of  the  new  one. — Stanford  Hotel  Co. 
v.  M.  Schwind  Co.,  180  Cal.  848,  181  Pac. 
780. 

75.  Same— Residence  of  defendant  does 
not  control. — It  is  the  nature  of  the  cause 
of  action,  and  not  the*  residence  of  defend- 
ants that  controls. — Stanford  Hotel  Co.  v. 
M.  Schwind  Co.,  180  Cal.  848.  181   Pac  780. 

As  to  remedy  by  attachment  beina*  limited 
to  cases  In  which  defendant  la  resident  of 
state,  see  par.  15,  this  note. 

76.  Executory  contract  of  sale— -Title  re- 
tained—Attachment  not  Issue  In  action  to 
recover  balance  of  price. — Where  under  a 
contract  of  sale  the  vendor  retains  the 
title  to  the  property  until  all  payments  are 
made  he  is  not  entitled  to  an  attachment  in 
an  action  to  recover  an  unpaid  balance  be- 
cause he  has  security  for  the  purchase- 
price. — Richvale  Land  Co.  v.  Johnson,  28 
Cal.  App.  296,  152  Pac.  812. 

As  to  sale  of  automobile  on  Instalment 
plan,  vendor  retaining  title  until  Instal- 
ments paid,  see  par.  84,  this  note. 

77.  A  vendor  under  an  executory  con- 
tract for  the  sale  of  real  property  who  re- 
tains the  title  until  all  payments  are  made 
Is  not  entitled  to  have  other  property  of  the 
vendee  attached  in  an  action  to  recover 
overdue  and  unpaid  payments. — Richvale 
Land  Co.  v.  Johnson,  28  CaL  App.  296,  152 
Pac.  312. 

78.  Judgment  of  record  —  Recovered  In 
another  state — Not  a  contract  made  pay- 
able In  California. — In  the  case  where  plain- 
tiff has  recovered  judgment  in  another 
state,  and  brings  suit  in  California  upon 
that  judgment,  notwithstanding  the  fact 
that  a  judgment  is  regarded  as  a  contract, 
and  a  suit  upon  a  judgment  is  a  suit  upon 
a  contract  in  this  state  (Bean  v.  Laryea,  81 
Cal.  151,  22  Pac.  513),  yet  it  is  not  a  con- 
tract which  is  payable  in  this  state,  and  for 
that  reason  an  attachment  is  not  authorized 
under  the  provisions  of  the  above  section. 
— Erickson  v.  Erickson,  —  Cal.  App.  — ,  190 
Pac.  464,  following  doctrine  in  Dulton  v. 
Shelton,  3  Cal.  206;  Eck  v.  Hoffman,  55  Cal. 
502;  Tuller  v.  Arnold,  93  Cal.  168,  28  Pac. 
862. 

79.  Made  or  payable  In  tbls  state— In 
general. — Written  contract  made  in  Minne- 
sota whereby  plaintiff's  assignor  contracted 
with  defendant  for  exclusive  agency  at  St. 
Paul  for  sale  of  California  lands  owned  and 
-controlled  by  defendant,  commissions  to  be 
paid  agent  for  sales  influenced  by  her,  but 
consummated  by  defendant  in  California, 
contract    further    providing    that    monthly 


reports  of  sales  should  be  sent  to  agent  by 
defendant,  and  containing  no  stipulations 
she  should  be  paid  in  California,  is  not  con- 
tract for  payment  of  money  in  this  state, 
and  will  not  support  attachment. — Drake 
v.  De  Witt,  1  Cal.  App.  617,  82  Pac.  982. 

80.  Same— Account  stated,  effect  on  for- 
eign contract. — Contract  made  out  of  state 
and  which,  by  its  terms,  is  payable  out  of 
state,  is  not  changed  into  new  and  inde- 
pendent contract  payable  in  state  by  mere 
fact  that  foreign  creditor  sends  memoran- 
dum of  Indebtedness  to  resident  debtor,  if 
such  memorandum  and  actions  of  parties 
relating  thereto  do  not  constitute  an  ac- 
count stated. — Beltalre  v.  Rosenberg  & 
Son,  129  Cal.  164,  165,  168,  61  Pac.  916. 

81.  Same— Presumption  as  to  place  of 
payment. — Contract  for  payment  of  money 
made  in  another  state  is  presumptively  to 
be  performed  there.  To  authorize  issuance 
of  attachment  in  suit  on  such  contract  in 
this  state,  money  must  have  been  made  pay- 
able in  this  state  by  contract  itself. — Tuller 
v.  Arnold,  93  Cal.  166,  168,  28  Pac.  863. 

82.  Same — Same— Promissory  note  made 
and  dated  In  another  state,  and  silent  as  to 
the  place  of  payment,  is  presumptively  pay- 
able at  the  place  where  made,  and  is  not 
made  or  payable  in  this  state  so  as  to  sus- 
tain an  attachment. — At  wood  v.  Little  Bon- 
anza Quicksilver  Co.,  13  Cal.  App.  594.  596. 
110  Pac.  344. 

83.  Same  —  Transitory  actions. — Tf  con- 
tract is  not  made  in  this  state,  there  must 
be  express  stipulation  that  it  should  be 
paid  in  this  state  to  authorise  Issuance  of 
attachment  in  action  upon  it.  Theory  that, 
although  bills  drawn  in  foreign  countries 
and  payable  in  that  country,  on  their  dis- 
honor become  payable  wherever  defend- 
ants may  be  found,  is  true  in  general  sense, 
but  that  is  not  sense  In  which  phrase  "is 
made  or  is  payable  in  this  state"  is  used  in 
statute.  Nor  will  subsequent  promise  to 
pay  here  affect  question  in  any  manner, 
when  the  suit  is  brought  upon  original  con- 
tract.— Dulton  v.  Shelton,  3  Cal.  206,  208; 
Eck  v.  Hoffman,  55  Cal.  501,  502. 

As    to   jurisdiction.  In   transitory   actions, 

see  par.  29,  this  note. 

84.  Sale  of  automobile— Instalment  plan 
—Title  retained  by  owner. — In  the  case  of 
the  sale  and  purchase  of  an  automobile  on 
instalments  with  immediate  delivery  of 
the  property  to  the  purchaser,  the  contract 
of  sale  and  purchase  providing  that  title 
shall  remain  In  the  seller  until  the  pur- 
chaser has  completed  payments  provided 
for,  this  does  not  constitute  a  mortgage-lien 
upon  the  automobile  thus  sold,  within  the 
terms  of  subdivision  1  of  the  above  section, 
so  as  to  prevent  an  attachment  upon  the 
bank -account  of  the  purchaser,  in  case  of 
his  failure  to  make  the  payments  provided 
for  and  live  up  to  the  terms  of  the  contract. 
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— Standard  Auto  Co.  v.  Lehman,  43  Cal.  App. 
763,  186  Pac.  178. 

As  to  attachment  not  Issuing  npon  action 
by  vendor  to  recover  balance  of  unpaid  pur- 
chase-price, see   pars.   76,   77,   this  note. 

85.  Sale  of  merchandise— Breach  of  con- 
tract—-Action  to  recover  for. — In  a  case 
where  a  defendant  had  agreed  to  sell  speci- 
fied merchandise,  in  the  shape  of  a  crop  of 
tomatoes,  at  a  stipulated  price  per  ton,  and 
a  breach  of  said  contract  by  the  vendor, 
in  an  action  to  recover  damages  for  such 
breach  the  amount  recoverable  being;  the 
difference  between  the  price  at  which  de- 
fendant agreed  to  sell  the  tomatoes  and 
the  market  price  on  the  day  of  delivery,  the 
action  is  stated  upon  a  claim  for  "unli- 
quidated damages"  and  not  •  upon  a  con- 
tract, expressed  or  implied,  for  the  direct 
payment  of  money,  and  an  attachment  is 
unwarranted. — California  Packing  Co.  v. 
Kato,  —  Cal.  App.  — ,  188  Pac.  57. 

See,  also,  pars.  61-65,  this  note. 

86.  Sale  of  personal  property— Breach  of 
contract— 'Action  by  vendee  for  damages* — 

In  the  case  of  the  sale  of  specified  personal 
property  at  a  designated  price,  with  deliv- 
ery to  be  made  at  a  stated  time  and  place 
by  the  vendors,  and  a  breach  of  contract  on 
the  part  of  the  vendors,  an  action  by  the 
vendee  to  recover  damages  for  a  failure  of 
the  vendors  to  deliver  the  property  called 
for  by  the  terms  of  the  contract,  where  the 
vendees  had  paid  the  full  purchase-price,  is 
an  action  for  unliquidated  damages,  and 
not  an  action  upon  a  contract,  express  or 
implied,  for  the  direct  payment  of  money, 
within  the  provisions  of  subdivision  1  of  the 
above  section,  or  subdivision  1  of  section 
538,  post,  and  plaintiff  is  not  entitled  to  the 
issue  of  an  attachment  under  the  above 
section. — Willett  v.  Alpert,  181  Cal.  652, 
185  Pac.  976. 

See,  also,  pars.  61-65,  this  note. 

V.     EXEMPTIONS. 

As  to  exemptions  generally,  see,  post, 
§5  541,  690  and  notes. 

87.  Attachment  of  partner  by  partner  is 

not  permissible.  Such  attachment  is  im- 
proper and  should  be  discharged  on  de- 
fendant's motion. — Wheeler  v.  Farmer,  38 
Cal.  203,  210. 

88.  Deposit  In  Insolvent  bank* — Right  to 
attachment  in  action  to  recover  money  de- 
posited in  bank  ceases  whenever  bank 
becomes  insolvent,  and  proceedings  in  liqui- 
dation are  prosecuted  under  Bank  Commis- 
sioners Act  of  1877.  Judgment  in  such  pro- 
ceedings relates  back  to  time  that  bank 
became  insolvent  and  closed  its  doors,  so 
as  to  render  any  attachment  levied  after 
suspension  void. — Crane  ▼.  Pacific  Bank,  106 
Cal.  64,  71,  27  L.  R.  A.  562,  39  Pac.  215. 

89.  National  bank  is  not  subject  to  at- 
tachment before  Judgment  in  action  in  state 
court. — Dennis   v.   First   Nat.   Bank   of   Se- 


attle, 127  Cal.  453,  454,  78  Am.  St.  Rep.  79. 
59  Pac.  777. 

VI.    JUDGMENT  IN  ATTACHMENT  SUIT. 

As  to  effect  on  attachment  of  appeal  by 
plaintiff  from  Judgment   for  defendant,  see 

note  Ann.  Cas.  1913B,  180-185. 

•©.  As  to  generally. — Court  in  rendering 
judgment  in  action  in  which  attachment  has 
been  procured  and  served  has  no  duty  ti. 
perform  in  reference  to  attachment  pro- 
ceedings. It  need  not  direct  sale  of  at- 
tached property.  The  sheriff  does  not  act 
in  obedience  to  the  judgment  but  to  behests 
of  statute  in  enforcing  attachment  lien  for 
sale  of  property  attached. — Myers  v.  Mott, 
29  Cal.  359,  364,  89  Am.  Dec.  49;  Allender 
v.  Fritts,  24  Cal.  447,  448;  State  ex  rel.  Ma- 
thews v.  Eddy,  10  Mont.  311.  322.  25  Par. 
1032. 

91.  Against  executor. — Judgment  in  at- 
tachment suit  against  executor  substituted 
for  deceased  defendant  can  not  require  sale 
of  attached  property  in  satisfaction  of  judg- 
ment. Payment  must  be  made  in  due  course 
of  administration. — Myers  v.  Mott.  29  Cal. 
359,  364,  89  Am.  Dec.  49;  Bank  of  Stockton 
v.  Howland  &  Co.,  42  Cal.  129,  133. 

92.  By  defanlt  can  not  exceed  sum  stated 
in  affidavit.— Tilton  v.  Cofield,  2  Colo.  392. 
398;  Hobson  v.  Emporium  R.  E.  &  M.  Co.. 
42  111.  306. 

VII.    MALICIOUS  PROSECUTION. 

93.  Action  for— As  to  right  of  action  for. 

— Injured  party  may  maintain  action  for 
malicious  prosecution  of  writ,  or  action  for 
taking  and  detention  of  property.  Greater 
damages  may  be  recovered  in  former  action 
than  in  latter. — McCusker  v.  Walker,  77  Cal. 
208,  212,  19  Pac  382. 

As  to  advice  of  counsel,  see  note  90  Am. 
Dec.  439. 

As   to   assignment   of   cause    of   action   of 
malicious  prosecution,  see  Kerr's  Cyc.  Civ 
Code,  2d  ed.,  8  954  and  note  pars.  63,  64. 

As  to  injunction  to  prevent  Illegal  at- 
tachment, see  brief  27  L.  R.  A.  651. 

As  to  liability  of  principal  for  attachment 
levied  by  agent,  see  note  68  Am.  St.  Rep. 
275. 

As   to    malicious    prosecution,   see    Kerr 
Cyc.  Civ.  Code.   2d  ed.,   f  43  and  note  par^ 
92-200. 

Aa  to  parties  liable  where  void  writ  is 
ngalnst  same  defendant  have  been  placed 
In  hands  of  officer  by  several  n  tt nchls^ 
creditors,  see  note  68  Am.  St.  Rep.  270. 

04.  Same— Accrual  of. — Whether  cause  of 
action  accrues  at  time  of  dissolution  of  at- 
tachment by  judgment  for  defendant  in  at- 
tachment suit,  or  at  time  such  judgment 
becomes  final,  was  raised  but  not  decided 
in  Carter  v.  Paige,  80  Cal.  390,  892,  22  Pac. 
188. 

See  pars.  76-78,  this  note. 
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05.  Attachment  as  aggravation  of  dam- 
ages.— Damages  for  attachment  may  be 
merely  an  Incident  of  action  for  malicious 
prosecution  of  unfounded  action  and  as  ag- 
gravation for  damages  therein. — Berson  v. 
Ewlng,  84  Cal.  89,  92,   28  Pac.  1112. 

00.  Attachment  for  damage* — Resulting 
from  negligence  is  abuse  of  process. — Gris- 
wold  v.  Sharpe,  2  Cal.  17,  24. 

07.  Attachment  for  debt  — Secured  by 
mortgage,  plaintiff  having:  knowledge  of 
such  security,  subjects  him  to  liability  for 
malicious  prosecution. — Kinsey  v.  Wallace, 
36  Cal.  462,  476-478. 

08.  Attachment  of  goods-'-In  pnrsnlt  of 
ordinary  remedy  is  not  such  duress  as  to 
grive  cause  of  action  for  damages  if  a  cause 
of  action  exists  agrainst  defendant  In  at- 
tachment suit. — Kohler  v.  Wells  Fargo  & 
Co.,  26  Cal.  606,  612. 

09.  Cross-complaint    for  — In     general. — 

Damages  for  abuse  of  process  may  be 
claimed  by  cross-complaint  in  attachment 
suit,  as  where  defendant  alleges  that  plain- 
tiff commenced  suit  and  attached  before 
debt  became  due,  thereby  preventing  de- 
fendant from  fulfilling  his  part  of  contract. 
Pleading  of  defendant  should  show  that  his 
right  of  action  Is  connected  with  subject 
of  action  and  should  not  merely  allege  tres- 
pass in  seizing  and  detaining  of  his  prop- 
erty, for  unless  connected  with  the  subject 
of  action  his  cross-complaint  can  not  be 
allowed. — Waugenheim  v.  Graham,  39  Cal. 
169,  177,  178.  See  Tacoma  M.  Co.  v.  Perry, 
32  Wash.  650,  654,  73  Pac.  364. 

As  to  cross-complaint  for  malicious  at- 
tachment being  permissible  In  attachment 
*ult,  see  note  68  Am.  St.  Rep.  266,  267. 

100.  Damages  —  Actnal    and    exemplary 

damages  may  be  awarded,  but  must  not  be 
unreasonably  or  disproportionately  large. 
— Kinsey  v.  Wallace,  36  Cal.  462,  481. 

As    to    attorney's    fees    aa    damages,    see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  fi  3300  and 
note  par.  19;  9  3333  and  note  par.  28;  and 
83336  and  note  par.  6. 

As  to  exemplary  damages,  see  notes  28 
Am.  St.  Rep.  879;  68  Am.  St.  Rep.  277-280; 
also  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  9  3294  and 
note. 

As  to  measnre  of  damages  for  torts,  see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  9  8333  and 
note. 

As  to  malicious  nttachment  and  damages 
therefor,  see  notes  14  Am.  Dec.  600,  601;  66 
Am.  Dec.  637;  81  Am.  Dec.  467.  476-480;  90 
Am.  Dec.  439;  60  Am.  Rep.  488,  489;  68  Am. 
St.  Rep.  266-280;  86  Am.  St.  Rep.  400-402. 

101.  Excessive  demand, — If  person  hav- 
ing good  cause  of  action  against  another 
wilfully  sue  for  greater  amount  than  is  due, 
and  attach  property  of  other,  and  put  him 
to  charges,  he  is  liable. — Weaver  v.  Page,  6 
Cal.  681,  684,  685;  Clark  v.  Nordholt,  121  Cal. 
26.  28.  53  Pac.  400. 

C.  C.  P.— 82 


102.  Judgment  In  attachment  snlt. — Alle- 
gation that  judgment  in  attachment  suit 
was  "given,  made,  and  entered  In  favor  of 
this  plaintiff  (the  defendant  therein)  and 
against  this  defendant  (the  plaintiff 
therein),"  is  sufficient  without  further  al- 
legation that  judgment  is  in  full  force  and 
effect,  and  has  not  been  vacated,  set  aside, 
reversed,  or  appealed  from. — Carter  v. 
Paige,  80  Cal.  390,  392,  22  Pac.  188. 

As  to  Judgment  In  attachment  snlt,  see, 
also,  Part  VI,  this  note. 

103.  Nominal  plaintiff  Is  liable  when   he 

has  given  his  confederate  carte  blanche  to 
use  his  name  in  bringing  suits  and  evi- 
dence shows  prosecution  to  have  been  ma- 
licious on  part  of  his  confederate.  Igno- 
rance of  facts  in  particular  suit  can  not 
excuse  one  who  has  authorized  such  use  of 
his  name. — Kinsley  v.  Wallace,  36  Cal.  462, 
478-480. 

104.  Pleading  — In  general. — Where  apt 
words  are  used  to  describe  cause  of  action 
for  malicious  prosecution  rather  than  ac- 
tion for  unlawful  taking  and  detention  of 
property,  they  must  be  presumed  to  have 
been  used  by  design,  and  upon  election  of 
plaintiff  to  maintain  such  suit. — McCusker 
v.  Walker,  77  Cal.  208,  212,  19  Pac.  382. 

Aa  to  pleadings  In  action  for  malicious 
attachment,  see  note  81  Am.  Dec.  479. 

105.  Where  gravamen  of  complaint  is 
that  defendant  maliciously  procured  at- 
tachment to  be  issued  against  and  levied 
upon  plaintiff's  property  in  action  in  which 
defendant  was  not  party  of  record,  and 
only  connection  in  which  undertaking  given 
to  procure  attachment  is  referred  to  in  com- 
plaint is  in  narrating  what  defendant  did 
in  connection  with  issuing  and  levying  of 
writ,  in  which  narration  he  states,  among 
other  steps  necessarily  taken  before  writ 
could  issue,  that  defendant  and  another 
filed  undertaking  required  by  law  in  such 
cases,  and  then  proceeds  to  state  that  writ 
was  delivered  by  defendant  to  sheriff,  with 
directions,  etc.,  only  one  cause  of  action  is 
stated,  which  is  for  malicious  prosecution 
of  writ,  and  action  upon  undertaking  is  not, 
by  such  narration,  joined  therewith. — Sharp 
v.  Miller,  54  Cal.  329,  331,  332. 

104.  Same— Levy  of  writ. — In  order  to 
entitle  plaintiff  to  recover  in  action  for 
malicious  prosecution  of  writ  of  attach- 
ment, he  must  allege  and  prove  that  writ 
was  executed  by  attaching  property.  Mere 
Issuance  of  writ  and  steps  taken  in  service 
thereof,  but  which  fall  short  of  complete 
levy,  will  not  authorize  recovery  in  such 
action. — Maskell  v.  Barker,  99  Cal.  642,  644, 
34   Pac.  340. 

107.     Same— Want     of    probable    caase. — 

Qomplaint  must  allege  that  writ  was  sued 
out  and  prosecuted  without  probable  cause. 
— King  v.  Montgomery,  50  Cal.  115,  116. 

Aa  to  probable  eanse,  see  notes.  SI  Am. 
Dec.  477,  478;  68  Am.  St.  Rep.  278. 
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106.  Statnte  of  limitations. — When  gist 
of  action  is  malicious  prosecution,  statute 
of  limitations  begins  to  run  when  wrongful 
act  is  done, — in  case  of  malicious  attach- 
ment, from  time  of  levy, — and  limitation  is 
two  years. — Sharp  v.  Miller,  54  Cal.  829,  SSI, 
332;  Sharp  v.  Miller,  57  Cal.  431;  McCusker 
v.  Walker,  77  Cal.  208,  212,  213.  19  Pac.  382. 
See  Wood  v.  Currey,  57  Cal.  208,  210;  Tay- 
lor v.  Bldwell,  65  Cal.  489,  490,  4  Pac.  491. 

As  to  limitation  of  actions  for  malicious 
nrosecntlon,  see,  ante,  f  839,  subd.  1  and 
note. 

As  to  limitation  of  actions  for  taking,  de- 
taining, or  Injuria*  goods  or  chattels,  see, 
ante,  9  338,  subd.  3  and  note. 

109.  Where  gist  of  action  is  wrongful  Is- 
suance and  levy  of  writ  of  attachment 
statute  of  limitations  commences  to  run 
from  time  of  levy,  but  where  grist  of  action 
is  malicious  prosecution  of  unfounded  ac- 
tion in  which  damages  were  aggravated  by 
prosecution  of  writ  of  attachment  statute 
commences  to  run  from  time  that  judgment 
becomes  final. — Berson  v.  Ewing,  84  Cal.  89, 
92.  94,  23  Pac.  1112. 

110.  Damages  which  result  from  tort  do 
not  constitute  separate  causes  of  action. 
They  are  parts  of  tort  itself,  for  which 
cause  of  action  is  given;  and  cause  of  ac- 
tion arises  immediately  upon  happening  of 
injury,  and  Is  not  based  upon  all  damages 
thereby  occasioned.  In  action  for  malicious 
prosecution,  right  of  action  arises  Immedi- 
ately upon  levying  of  attachment — Wood 
v.  Currey,  57  Cal.  208,  210;  McCusker  v. 
Walker,  77  Cal.  208,  213,  19  Pac.  382. 

VIII.    MERGER  IN  JUDGMENT  LIEN. 

111.  Attachment  lien  merges  In  Judgment 
Hen. — When  judgment  is  rendered  and  be- 
comes lien  upon  property  attached,  lien  of 
attachment  becomes  merged  in  that  of 
judgment,  and  only  effect  thereafter  of 
attachment  lien  upon  property  Is  to  pre- 
serve priority  thereby  acquired,  and  this 
priority  is  maintained  and  enforced  under 
judgment.  Attachment  lien,  as  to  its 
amount,  depends  upon  ex  parte  statement  of 
plaintiff,  while  that  of  judgment  Is  certain. 
Lien  of  latter  is  of  higher  order,  if  it  is 
possible  that  there  can  be  different  ranks 
among  liens.  Law  does  not  contemplate 
existence  at  same  time  of  two  distinct  liens 
arising  by  operation  of  law  in  one  action 
for  security  of  one  demand. — Bagley  v. 
Ward,  87  Cal.  121,  131,  99  Am.  Dec.  256; 
Scrivener  v.  Dietz,  68  Cal.  1,  4,  8  Pac.  609; 
Anderson  v.  Goff,  72  Cal.  65,  71,  1  Am.  St. 
Rep.  34,  13  Pac.  73;  Tllton  v.  Cofleld,  2  Colo. 
392,  401;  Speelman  v.  Chaffee,  5  Colo.  247, 
256. 

As  to  merger  of  Hen,  generally,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed„  9  2904  and  note  par. 
17. 

112.  As  to  merger  when  judgment  ex- 
ceeds amount  claimed  in  affidavit,  see  Til- 
ton  v.  Cofleld,  2  Colo.  392,  401. 


IIS.  Same— At  time  of  docketing  Jneg- 
meat. — Lien  of  attachment  will  not  bo 
merged  in  judgment  until  latter  becomes 
lien,  and  If  judgment  is  not  docketed  so  as 
to  become  Hen,  the  lien  of  attachment  still 
remains  upon  land. — Weinreich  v.  Hensley* 
121  Cal.  647,  661,  54  Pac.  254.  See  Emery  v 
Tount,  7  Colo.  107,  1  Pac.  686. 

114.  Doctrine  of  relation.  —  Judgment 
does  not  operate  so  as  to  release  or  oblit- 
erate attachment  lien.  Property  attached 
Is  still,  in  contemplation  of  law,  in  hands  of 
the  officer,  subject  to  lien.  Attachment  Hen 
still  exists  so  as  to  confer  priority  upon  lien 
of  judgment.  This  result  is  attained  in  in- 
direct way  by  applying  doctrine  of  rela- 
tion to  series  of  acts  necessary  to  be  done 
to  transfer  title  to  property  attached. 
Property  is  sold  under  final  process  issued 
on  judgment,  but  the  deed  made  to  pur- 
chaser at  sale,  as  last  of  series  of  acts, 
takes  effect  from  date  of  levy  of  attach- 
ment as  first  of  series  of  acts,  and  perfects 
title  to  property  from  day  it  was  taken  by 
officer  for  satisfaction  of  judgment. — Por- 
ter v.  Pico,  55  Cal.   165,  173. 

As  to  application  of  doctrine  of  relation 
In  attachment  eases*  see  note  15  Am.  Dec. 
253;  39  Am.  Dec.  607;  brief  58  L  R.  A.  881. 

115.  Relation  will  take  effect  notwith- 
standing that  execution  issued  on  judgment 
comma rfds  sheriff  to  satisfy  judgment  out  of 
real  property  belonging  to  defendant  on  day 
when  judgment  was  docketed,  or  at  any 
time  afterwards,  and  that  certificate  of  sale 
and  sheriffs  deed  pursuant  thereto  trans- 
ferred interest  which  defendant  had  on  date 
of  docketing  of  judgment,  or  at  any  time 
afterwards.  Notwithstanding  such  com- 
mand In  execution,  and  recital  of  dates  in 
the  certificate  and  deed,  the  title  will  re- 
late back  to  time  of  levy  of  attachment- 
Porter  v.  Pico,  55  Cal.  165,  171,  174. 

118.  Execution  lien— Merger  In. — Lien  of 
attachment  against  personal  property,  af- 
ter judgment  and  execution  issued,  merges 
in  lien  of  execution,  in  same  manner  that 
attachment  Hen  upon  real  property  merges 
in  lien  of  judgment. — Speelman  v.  Chaffee, 
5  Colo.  247,  256. 

117.  Same— Garnishment  Uen  merged  m 
execution  Hen. — Lien  of  garnishment  is  not 
converted  into  Hen  under  final  process  until 
execution  on  judgment  has  been  actually 
levied,  or,  if  money  has  been  paid  to  sheriff 
by  garnishee,  until  execution  has  been 
placed  in  hands  of  sheriff. — Howe  v.  Union 
Ins.  Co.,  42  CaL  528.  432-534. 

118.  Prevented  by  conveyance. — Convey- 
ance of  attached  property  after  levy  of  at- 
tachment, and  prior  to  docketing  of  judg- 
ment, prevents  merger  of  liens. — Riley  v. 
Nance,  97  Cal..  203.  205,  31  Pac.  1126.  32  Pac. 
315.  (This  opinion  was  expressed  in  action 
involving  release  of  lien  of  attachment  by 
stay-bond  on  appeal  from  judgment.  Com- 
pare opinion  of  Beatty,  C.  J.) 
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119.  Revival  of  Merged  Ilea. — If  position 
la  correct  that  attachment  lien  ceases,  upon 
Judgment,  except  as  maintaining  priority 
for  Judgment  lien  upon  property  attached, 
it  does  not  revive  on  expiration  of  Judg- 
ment lien  on  real  property. — Bagley  v. 
Ward.  37  Cal.  121,  131,  99  Am.  Dec.  256. 

IX.     NONRESIDENT    DEPENDANTS. 

120.  Actions  agalast— la  geaeral. — Right 
to  Institute  and  prosecute  action  against 
nonresident,  and  to  serve  summons  on  him 
"by  publication,  is  upheld  so  far  as  may  be 
necessary  to  determine  his  liability,  with 
view  of  subjecting  his  property  to  payment 
•of  debt  due  to  resident,  provided  always, 
that  such  action  must  be  in  aid  of  attach- 
ment, or  some  other  process  designed  to 
reach  and  establish  lien  upon  debtor's  prop- 
erty within  local  Jurisdiction.  In  this  state 
we  have  one  specific  mode  by  which  to 
acquire  lien  upon  property  of  debtor  against 
whom  cause  of  action  exists,  arising  out  of 
-contract.  It  consists  in  commencing  action, 
and  praying  for  Judgment,  as  In  other  cases, 
and  upon  filing  of  proper  affidavit  and  un- 
dertaking writ  of  attachment  issues,  under 
which  property  of  alleged  debtor  may  be 
seized  and  held  subject  to  sale  for  purpose 
•of  satisfying  such  Judgment  as  may  be  re- 
covered. Judgment,  when  rendered,  does 
not  differ  from  that  entered  in  other  cases 
upon  mdney  demand.  While  personal  Judg- 
ment against  nonresident  debtor  who  is 
•only  served  with  process  by  publication  is 
void  and  of  no  effect,  yet,  in  case  where  a 
debtor  has  property  within  state,  which  is 
seized  upon  writ  of  attachment  issued  in 
-cause  at  time  suit  is  brought,  Judgment 
therein,  which,  though  general  in  its  terms, 
has  effect  of  perpetuating  attachment  lien. 
<and  of  subjecting  attached  property  to  pay- 
ment of  debt  due  from  nonresident,  is  so  far 
in  nature  of  proceeding  in  rem  as  to  uphold 
sale  of  attached  property,  and  considered 
for  that  purpose,  and  to  that  extent,  is  not 
void. — Belcher  v.  Chambers,  S3  Cal.  635. 
•640;  Anderson  v.  Qoff,  72  Cal.  66,  70,  72,  1 
Am.  St.  Rep.  34,  13  Pac.  73;  Mudge  v.  Stein- 
liart.  78  Cal.  84,  38,  12  Am.  St.  Rep.  17,  20 
Pac.  147;  Blanc  v.  Paymaster  Min.  Co.,  96 
Cal.  524,  530.  29  Am.  St.  Rep.  149,  80  Pac. 
765.  See  Pennoyer  v.  NefT,  95  U.  S.  714,  24 
I,,  ed.  566. 

As  to  aetloas  against  foreign  corpora- 
tions, see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  fi  405 
and  note. 

As  to  attachment  of  property  of  nonresi- 
dent, see  notes,  85  Am.  St.  Rep.  924,  926;  61 
Am.  St.  Rep.  494;  10  L.  R.  A.  505;  brief  36 
L.  R.  A.  550. 

Aa  to  attachment  of  property  of  nonresi- 
dent la  case  where  service  of  inmmoii  la 
by  pnblfcatloa,  being  dne  proeeaa  of  law, 
see  brief.  44  L.  R.  A.  101. 

Aa  to  lajaaetloa  to  prevent  attachment  of 
nearesldent  debtor,  see  note.  19  L  R.  A.* 
£80;  brief  27  L.  R.  A.  651. 


Aa  to  Jurisdiction  acquired  by  attachment 
of  nonresident's  property,  see  note,  76  Am. 
St.  Rep.  800-805;  briefs  14  L.  R.  A.  463;  45 
L.  R.  A.  268. 

Aa  to  limitation  of  relief  to  property  at- 
tached, In  action  against  nonresident,  not 
personally  served  within  state,  see  brief,  58 
U  R.  A.  178. 

Aa  to  residence  of  foreign  Insurance  com- 
pany dolag  baalneaa  in  this  state,  see  briefs. 
36  L.  R.  A.  640;  42  L  R.  A.  286;  48  L.  R.  A. 
453. 

As  to  what  const  I  tat  es  nonresldence  nnder 
attachment  laws,  see  notes,  32  Am.  Dec.  427- 
429;  10  L.  R.  A.  504,  505;  19  L.  R.  A.  658; 
brief  50  L.  R.  A.  284. 

1H.     Same— Action    fonnded    on    frand. — 

Attachment  issued  in  action  founded  on 
fraud  and  wrongful  acts  of  defendant  is 
absolutely  void  and  can  not  be  Invoked  to 
uphold  Jurisdiction  of  court  in  action 
against  nonresidents  served  by  publication 
of  summons. — Mudge  v.  Stelnhart.  78  Cal. 
34,  39,  12  Am.  St.  Rep.  17,  20  Pac.  147. 

122.  Same  —  Complaint. — To  procure  an 
attachment  against  property  of  nonresident, 
it  is  only  necessary  complaint  should  show 
that  action  Is  founded  upon  contract,  ex- 
press or  implied,  and  that  affidavit  should 
state  facts  pointed  out  in  paragraphs  2  and 
3,  section  638,  post. — Hale  Bros.  v.  Mllllken, 
142  Cal.  134.  188,  75  Pac.  668. 

123.  Same— Judgment   In    rem   against.— 

In  action  against  nonresident  for  recovery 
of  money,  when  there  has  been  no  personal 
service  of  process  on  defendant  within  state, 
and  no  appearance  of  defendant,  no  Judg- 
ment can  be  given  other  than  one  in  nature 
of,  or  having  effect  of,  Judgment  in  rem 
against  such  property  of  nonresident  as 
may  have  been  specifically  attached  in  said 
action. — Brown  v.  Campbell,  100  Cal.  635. 
641.  38  Am.  St.  Rep.  814,  36  Pac.  433. 

As  to  attachment  not  being  proceeding  la 
•  rem,  see  par.  21.  this  note. 

124.  Same— Prohibition    for    Irregularity. 

— Nonresident  can  not  question  regularity 
of  attachment  by  means  of  writ  of  prohi- 
bition. Appeal  from  order  refusing  to  dis- 
solve attachment  is  "plain,  speedy,  and 
adequate  remedy  in  the  ordinary  course  of 
law."  Fact  that  Jurisdiction  of  court  over 
such  nonresident  depends  upon  attachment 
being  properly  issued  and  levied  makes  no 
difference. — Agassis  v.  Superior  Court,  90 
Cal.  101,  102.  27  Pac.  49. 

125.  Realdenee  referred  to  la  actual— A* 
«*oatradlsrlBgnlsaed  from  constructive  or 
legal  residence.  There  may  be  such  actual 
residence,  notwithstanding  general  inten- 
tion to  return  to  place  of  legal  residence 
or  domicile.  Rule  seems  to  rest  upon 
sound  principle.  Reason  for  allowing  at- 
tachment against  nonresident  is  that  it  is 
one  mode  of  acquiring  Jurisdiction  in  suit 
against   him.     This   purpose   would    not    be 
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satisfied  if  debtor  could  preserve  construc- 
tive residence  in  state,  by  virtue  of  his 
general  intention  to  return,  when  he  was  in 
fact  residing  in  another  state.  Rule  has  not 
gone  so  far  as  to  cover  case  in  mere  tran- 
sient journey,  but  where  man  has  settled 
abode  for  time  being  in  another  state,  for 
purposes  of  business  or  pleasure,  both  rea- 
son and  authority  require  him  to  be  treated 
as  nonresident  of  this  state  within  mean- 
ing  of  attachment  law. — Hanson  v.  Graham, 
82  Cal.  631,  633,  634,  7  L.  R.  A.  127,  23  Pac. 
56;  Egener  v.  Juch,  101  Cal.  105,  106,  35  Pac. 
432,  873. 

As  to  residence,  see  Kerr's  Cyc.  Pol.  Code, 
2d  ed.,  9  52  and  note.  , 

126.  Same — Rolen  by  which  question  of 
nonresldence  of  defendants  is  to  be  estab- 
lished are  same  whether  persons  whose 
residence  is  disputed  are  honest  or  dis- 
honest men.  Question  whether  defendants 
were  indebted  when  they  came  to  this  state, 
that  they  were  absconding  debtors,  that 
debt  sued  upon  was  fraudulently  contracted, 
and  that  defendants  assumed  fictitious 
names  for  purpose  of  more  successfully 
eluding  vigilance  of  their  creditors,  is 
wholly  Immaterial.  Defendants,  who  were 
foreigners,  arrived  in  New  York  in  month 
of  July,  1877,  and  during  same  month  came 
to  state  of  California,  where  they  purchased 
a  farm,  and  Immediately  went  to  live  upon 
it.  They  remained  upon  it  until  commence- 
ment of  action,  a  period  of  about  eight 
months.  They  seemed  desirous  much  of 
time  to  sell  farm,  and  advertised  it  for 
sale,  and  said  that  in  event  of  selling  it 
they  would  leave  United  States.  These 
facts  were  held  not  to  establish  nonresi- 
dence of  defendants. — Eck  v.  Hoffman,  65 
Cal.  501,  503. 

X.     PRIORITY   OP   LIENS. 

127.  In  general  —  Rights  acquired  by 
plaintiff  through  levy  of  writ  are  precisely 
those  which  debtor  had  at  time  of  levy. — 
Handley  v.  Pflster  &  Co.,  39  Cal.  283,  286? 
Bank  of  Ukiah  v.  Petaluma  Sav.  Bank,  100 
Cal.  590,  591,  36  Pac.  170. 

As  to  effect  of  attachment  Hen  upon  other 
liens,  see  notes,  50  L  R.  A.  714-722;  24 
L.  R.  A.  (N.  S.)  490;  51  U  R.  A.   (N.  S.)  1069. 

As  to  order  of  satisfaction  after  Judg- 
ment, see,  post,  9  550  and  note. 

128.  A  prior  lien  gives  a  prior  claim. — 
Scrivener  v.  Dietz,  68  Cal.  1,  4,  8  Pac.  609. 

As  to  priority  of  Hens,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  §§  2897-2899  and  notes. 

129.  Equities  are  in  favor  of  the  most 
dHigent  in  contest  between  creditors. — 
Dixey  v.  Pollock,  8  Cal.  570,  673. 

130.  Where  junior  attaching  creditor 
procures  the  first  attachment  against  the 
debtor  to  be  set  aside  as  fraudulent,  he 
can  not  as  against  intervening  attaching 
creditors  claim  priority  over  their  liens 
because   of   his   diligence   in   dissolving   the 


first  attachment. — Patrick  v.  Montader,  13 
Cal.  434,  444. 

131.  Determination   of— Bill   In   equity,— 

Junior  attaching  creditor  may  maintain  a 
bill  in  equity  against  prior  attaching  credi- 
tor to  show  that  debt  alleged  by  latter  was 
in  fact  fraudulent  and  to  subject  the  lien  of 
such  creditor  to  that  of  his  own. — Wright 
v.  Levy,  12  Cal.  257,  263.  265. 

132.  Invalidity  of  prior  lien  may  be  de- 
termined in  separate  action  in  nature  of 
bill  in  chancery. — Speyer  v.  Ihmels,  21  Cal. 
280.  287,  81  Am.  Dec.  157. 

As  to  right  of  attachment  plaintiff  to  try 
question  whether  grantees'  title  Is  good 
aajalnst  attachment,  see  note,  10  L.  R.  A.  505. 

As  to  right  of  creditors  to  question  valid- 
ity of  attachment*  see  note,  35  L  R.  A.  765- 
783. 

As  to  how  creditors  may  question  validity 
of  attachment,  see  note,  35  L.  R.  A.  771-775. 

133.  Same— Same— Complaint  in  action 
to  determine  invalidity  of  prior  attachment, 
on  ground  that  at  time  of  levy  of  such  prior 
attachment  such  prior  attaching  creditor 
held  security  for  his  debt,  must  state  speci- 
fically facts  concerning  existence  and  na- 
ture of  such  security.  General  allegation 
that  such  creditor  did  "retain  a  lien"  is  in- 
sufficient.— Shea  v.  Johnson,  101  Cal.  455. 
457,  35  Pac.  1023. 

134.  Creditor's  bill  in  chancery  filed  by 
attachment  creditor  to  reach  equitable  as- 
sets alleged  to  have  been  fraudulently  con- 
veyed, or  to  have  been  fraudulently  sub- 
jected to  prior  attachment,  is  not  sufficient 
if  it  simply  alleges  that  conveyance  was 
fraudulent,  or  that  defendant  is  not  in- 
debted to  prior  attaching  creditor;  it  must 
set  out  facts  and  circumstances  of  fraud- 
Kinder  v.  Macy,  7  Cal.  206,  207;  Castle  v. 
Bader,  23  Cal.  75,  77. 

As  to  determination  of  priority  of  liens 
on  motion  In  attachment  suit,  see,  post, 
8  550  and  note  par:  4. 

185.  Same  —  In  junction. — Priority  of  at- 
tachment liens  may  be  determined  in  in- 
junction suit  brought  by  purchaser  under 
first  attachment  to  prevent  sale  of  property 
under  subsequent  attachment. — Porter  v. 
Pico,  56  Cal.  165.  176. 

As  to  Injunction,  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  9  3420  and  note;  also,  ante,  f  626  and 
note. 

As  to  Injunction  aajalnst  attachment  la 
other  state,  see  note.  21  L.  R.  A.  75. 

As  to  Injunction  against  Judgments  la 
garnishment  proceedings,  see  note,  30  L.R.A. 
360-363. 

As  to  Injunction  In  aid  of  attachment,  see 

note,  20  L.  R.  A.  446,  447. 

136.  Same  — -  Intervention. — Attachment 
creditor  may  intervene  in  prior  attachment 
suit,  and  upon  proper  showing  defeat  lien 
of    prior    attachment    creditor. — Speyer    v. 
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Thmels  &  Co.,  21  Cal.  280,  2S7,  81  Am.  Dec. 
157;  McComb  v.  Reed.  28  Cal.  281,  287,  87 
Am.  Dec.  115;  McEldowney  v.  Madden,  124 
Cal.  108,  109,  56  Pac.  783;  Kimball  v.  Rlch- 
irdson-Klmball  Co.,  Ill  Cal.  386,  393,  43  Pac. 
1111. 

137.  Junior  attaching:  creditor  whose  writ 
has  been  served  by  way  of  garnishment, 
after  maturity  of  Indebtedness  of  garnishee 
to  defendant,  may  intervene  in  suit  of  prior 
attaching:  creditor  of  same  defendant  whose 
garnishment  was  served  before  maturity  of 
such  debt,  for  purpose  of  preventing;  pay- 
ment of  debt  attached  to  prior  attaching: 
creditor. — Gregory  v.  Higglns,  10  Cal.  339, 
340. 

138.  Where  attachment  Is  issued  on 
fraudulent  demand  or  one  which  has  in 
fact  no  existence,  junior  attaching:  creditor 
may  make  himself  party  to  prior  proceed- 
ing: for  purpose  of  defeating:  his  demand. 
— Frldenberg  v.  Plerson,  18  Cal.  152,  164, 
155.  79  Am.  Dec.  162. 

139.  Lien  by  garnishment  gives  same 
rights  to  Intervener  as  lien  by  direct  at- 
tachment.— Kimball  v.  Richardson-Kimball 
Co.,  Ill  Cal.  386,  395,  396,  43  Pac.   1111. 

140.  Attaching:  creditor  may  intervene  in 
suit  against  garnishee  by  latter's  creditor, 
assignee  of  attachment  debtor,  to  determine 
his  lien  upon  fund. — Wheatley  v.  Strobe,  12 
Cal.  92,  99,  73  Am.  Dec.  532. 

As  to  right  of  attachment  creditor  of  In- 
dividual partner  to  Intervene  In  action  for 
settlement  of  partnership  affairs,  see  note, 
71  Am.  St.  Rep.  736. 

141.  Same  —  Same — Equitable  rights  of 
parties  may  be  adjusted  in  such  Interven- 
tion suit.  If  it  appear  that  intervener  is 
creditor  of  defendant,  insolvent  corpora- 
tion, and  has  attached  same  property  of  de- 
fendant which  had  previously  been  at- 
tached by  plaintiff  in  his  action  upon 
defendant's  promissory  note,  and  that  plain- 
tiff is  stockholder  of  such  defendant  and  is 
Indebted  to  it  upon  his  subscription  con- 
tract in  sum  in  excess  of  amount  due  upon 
said  note,  and  that  plaintiff  Is  also  insol- 
vent, prior  attachment  lien  of  plaintiff  will 
be  postponed  to  that  of  intervener,  notwith- 
standing that  no  assessment  has  been  levied 
or  call  made  by  corporation  on  account  of 
his  subscription.  While  it  may  be  true 
that  plaintiff  is  not  in  legal  sense  Indebted 
to  corporation,  there  is,  nevertheless,  lia- 
bility which  court  of  equity,  for  purpose  of 
meeting:  obligations  of  corporation,  can  en- 
force. Under  such  circumstances  Inter- 
vener Is  equitably  entitled  to  have  plain- 
tiffs lien  postponed  to  his  own. — Kimball 
v.  Richardson-Kimball  Co.,  Ill  Cal.  386,  395, 
396.  43  Pac.   1111. 

142.  Same — Same  —  Evidence. — Judgment 
of  Intervener  against  defendant  is  admis- 
sible to  prove  his  right  of  intervention. — 
COghill  A  Co.  v.  Marks,  29  Cal.  673,  677. 


143.  Same  —  Same  —  Same  —  Burden       of 

proof,  upon  such  intervention  and  after  in- 
tervener has  proved  facts  alleged  to  show 
his  right  to  Intervene,  is  upon  plaintiff  to 
prove  his  cause  of  action. — Speyer  v.  Ihmels 
&  Co.,  21  Cal.  280.  287,  81  Am.  Dec.  167. 

144.  Same  —  Same  —  Not  permissible, 
when. — Attachment  creditor  of  partner  has 
no  such  interest  in  partnership  as  will  en- 
title him  to  Intervene  in  suit  to  wind  up 
affairs  of  partnership. — Isaacs  v.  Jones,  121 
Cal.  257,  262.  263,  53  Pac.  793,  1101. 

145.  Junior  attaching  creditor  can  not 
question  the  regularity  of  affidavit  and  un- 
dertaking in  suit  of  prior  attaching  credi- 
tor.— Frldenberg  v.  Plerson,  18  Cal.  152, 
154,  165,  79  Am.  Dec.  162. 

146.  Action  to  determine  priority  of  at- 
tachment lien  can  not,  it  seems,  be  main- 
tained by  Junior  against  prior  attaching 
creditor  merely  on  ground  that  latter's  affi- 
davit in  attachment  suit  that  his  debt  was 
unsecured  was  false.  General  rule  is  that 
where  claim  of  prior  attaching  creditor  is 
for  bona  fide  debt  without  tinge  of  fraud, 
such  objection  to  affidavit  can  be  made  only 
by  defendant  in  attachment  suit. — Shea  v. 
Johnson,  101  Cal.  456,  457,  85  Pac.  1023. 

147.  Estoppel  to  claim  priority. — In  con- 
test between  attaching:  creditor  and  mort- 
gagee of  property,  attaching  creditor  is 
entitled  to  prove  existence  of  his  lien,  al- 
though subsequent  in  point  of  time  to  exe- 
cution of  mortgage,  and  to  show  that  in 
consequence  of  acts  of  mortgagee  his  at- 
tachment lien  is  superior  to  that  of  mort- 
gage.— Scrivener  v.  Dietz,  68  Cal.  1,  4,  8 
Pac.  609. 

148.  Particular  Hens  —  Antedated  note* 
upon  which  an  attachment  anlt  la  based,  Is 

not  fraudulent  as  against  Junior  attaching 
creditor  merely  for  reason  that  when  plain- 
tiff discovered  insolvency  of  debtor  he  pro- 
cured latter  to  execute  such  note  payable 
on  demand  as  substitute  for  other  notes  not 
yet  due,  if  it  also  appears  that  latter  notes 
had  been  accepted  by  him  upon  giving  de- 
fendant extension  of  time  for  payment  of 
pre-existing  debt,  without  notice  of  de- 
fendant's insolvency. — Brewster  v.  Bours. 
8   Cal.   501,  506. 

140.  Same— Attachment  before  maturity 
of  debt, — Attachment  is  at  least  prima  facie 
void  as  against  another  attachment  when 
first  is  issued  before  maturity  of  debt.  But 
where  debtor  had  purchased  goods  from 
such  prior  attaching  creditors  on  credit 
while  he  was  insolvent,  his  Insolvency  be- 
ing unknown  to  them,  such  creditors  may, 
upon  discovering  fraud,  attach  before  ma- 
turity of  such  debts  and  subsequent  attach- 
ing creditor  can  not  complain  that  such 
suit  is  prematurely  commenced. — Patrick  v. 
Montader,  13  Cal.  434,  441,  443.  See  Taafffe 
v.  Josephson,  7  Cal.  352,  366. 

ISO.  Same— Chattel  mortgage. — Lien  of 
chattel   mortgage  does  not  extend  to  such 
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portion  of  proceeds  of  sale  of  property  as 
remains  in  hands  of  purchaser,  where  mort- 
gagee appoints  mortgageor  as  his  agent  to 
ship  and  sell  the  mortgaged  property,  the 
proceeds  to  be  collected  by  mortgageor  and 
applied  to  debt  secured.  Where  such  sale 
is  made  and  part  of  purchase-price  remains 
unpaid  it  is  liable  to  attachment  In  hands 
of  purchaser  in  action  by  creditor  of  mort- 
gageor, to  exclusion  of  any  claim  of  mort- 
gagee.— Maier  v.  Freeman,  112  Cal.  8,  12, 
53  Am.  St.  Rep.  151,  44  Pac.  857. 

As  to  chattel  mortgage,  when  toM  as  to 
third  parties*  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  5  2957  and  note. 

151.  Chattel  mortgage  defectively  oxe- 
cuted  at  time  of  being  recorded,  It  contain- 
ing no  affidavit  of  mortgagee  as  to  good 
faith,  is  void  as  against  subsequent  attach- 
ing creditors.  Subsequent  affidavit  made  by 
mortgagee,  without  recording  instrument, 
can  give  it  no  additional  validity. — Alferits 
v.  Scott,  130  Cal.  474,  477,  62  Pac.  735. 

152.  Mortgage  of  real  and  personal  prop- 
erty executed  by  defendant  only  in  manner 
that  mortgage  of  real  property  is  required 
to  be  executed  is  void  as  mortgage  of  per- 
sonal property  named  therein,  as  against 
creditor  of  defendant  subsequently  attach- 
ing.— Bishop  v.  McKIUican,  124  Cal.  321,  380, 
71  Am.  Rep.  68,  57  Pac.  76. 

IBS.  Same  —  Same  —  Unrecorded  chattel 
mortgage  is  void  against  creditor  of  mort- 
gageor, although  such  creditor  has  actual 
notice  thereof;  and  attachment  levied  in 
action  by  latter  takes  precedence  of  lien  of 
mortgage  where  no  delivery  of  possession 
of  property  mortgaged  has  been  made  to 
mortgagee. — Cardenas  v.  Miller,  108  Cal. 
250,  255,  261,  49  Am.  St.  Rep.  84,  92,  39  Pac. 
783,  41  Pac.  472;  Rudolph  v.  Saunders,  111 
Cal.  228,  284,  43  Pac.  619. 

As  to  effect  of  prior  unrecorded  chattel 
mortgage,  see  brief,  58  L.  R.  A.  881. 

154.  Unrecorded  chattel  mortgage  is 
void  as  against  lien  of  attachment  subse- 
quently levied. — Beamer  v.  Freeman,  84  Cal. 
554,  557,  24  Pac.  169. 

155.  Same— Col  la  Hive  attachment  confers 
no  right  against  other  subsequent  attach- 
ments upon  bona  flde  indebtedness. — Briody 
v.  Conro,  42  Cal.  135,  139. 

As  to  postponement  of  lien  of  prior  at- 
tachment when  obtained  on  false  grounds, 
see  brief  55  L.  R.  A.  283. 

150.  Same— Common  carrier  refused  to 
deliver  machinery  to  mining  company  upon 
its  failure  to  pay  his  freight  charges,  and 
placed  it  in  charge  of  bailee.  While  In 
charge  of  bailee  it  was  sold  upon  execution 
at  suit  of  other  parties  against  mining  com- 
pany and  purchased  by  plaintiff.  Subse- 
quently common  carrier  brought  suit 
against  mining  company  and  levied  attach- 
ment upon  property.  Held  in  action  be- 
tween himself  and  execution  purchaser  that 


he  abandoned  his  lien  as  common  carrier 
when  he  attached  property,  and  that  as  his 
attachment  was  subsequent  to  that  under 
which  purchaser  at  execution  sale  claimed, 
he  had  no  Hen  prior  to  that  of  such  pur- 
chaser.— Wingard  v.  Banning,  39  CaL  543, 
548,  549. 

As  to  lien  of  common  carrier,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  |  2191  and  note. 

157.  Same— Conveyance  made  after  at- 
tachment is  subject  to  Hen  of  attachment — 
Kinder  v.  Macy,  7  Cal.  206,  207. 

158.  Same— Same  —  Fraudnleat  convey- 
ance.— Lien  of  attachment  can  not  defeat 
title  of  bona  fide  purchaser  for  value  from 
one  to  whom  debtor  had  conveyed  iu  fraud 
of  his  creditors. — Morrow  v.  Graves,  77  CaL 
218,  220,  19  Pac.  489. 

150.  Same— Lessor  has  no  prior  daim  to 
arrowing  crop  or  proceeds  thereof,  by  rea- 
son of  verbal  lease  providing  that  title  to 
crop  shall  remain  in  lessor  until  sale 
thereof  and  payment  from  proceeds  thereof 
of  cash  rent  reserved,  where  entire  contract 
shows  intention  to  be  that  lessor  shall  re- 
tain lien  to  secure  payment  of  agreed  cash 
rental.  Such  lien  can  be  created  only  by 
chattel  mortgage.  Such  crop  may  be  at- 
tached In  suit  against  lessee. — Stockton  Sav. 
ft  U  Soc.  v.  Purvis,  112  Cal.  236,  238,  243. 
58  Am.  St.  Rep.  210,  44  Pac.  561. 

See,  post,  |  541  and  note. 

160.  Same — Mortgage  executed  after  at- 
tachment.— Attachment  levied  prior  to  exe- 
cution of  mortgage  by  attachment  debtor 
takes  precedence  of  mortgage,  and  sale 
under  execution  in  attachment  suit  con- 
cludes rights  of  mortgagee  as  effectually  as 
It  does  those  of  mortgageor. — Re  illy  v. 
Wright,  117  Cal.  77,  80,  48  Pac.  970. 

161.  Same— -Partnership  creditors. — Cred- 
itor of  partnership  may  obtain  priority  over 
other  creditors  of  same  firm  by  attaching 
at  any  time  before  decree  of  dissolution 
of  partnership.  He  may  attach  after  bill 
has  been  filed  for  dissolution  and  receiver 
appointed.  It  Is  only  In  cases  of  insolvency 
that  pro  rata  distribution  applies.  Fact 
that  property  has  been  taken  possession 
of  by  receiver  will  not  place  It  beyond 
reach  of  such  attachment. — Adams  v.  Woods 
ft  Haskell.  9  Cal.  24,  26,  28. 

162.  Where  firm  composed  of  B.  and  I* 
is  member  of  two  other  firms,  B,,  L.  ft  S. 
and  B.,  L.,  S.  ft  D.,  all  three  of  which  firms 
fail  and  attachment  on  each  of  them  is 
placed  in  hands  of  sheriff  by  their  respec- 
tive creditors,  creditors  of  firm  of  B.  ft  L. 
are  entitled  to  priority  of  payment  out  of 
proceeds  of  property  of  B.  ft  I*.,  notwith- 
standing priority  in  time  of  other  attach- 
ments.— Bullock  v.  Hubbard,  23  Cal.  495,  501, 
83  Am.  Dec.  130. 


168,  Same  Same— Preference  over  cred- 
itor of  Individual  partner. — Lien  of  attach- 
ment on  partnership  property  in  suit 
against  individual  partner  Is  subject  to  dt- 
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tachment  subsequently  levied  upon  same 
property  in  suit  upon  debt  of  partnership. 
— Burpee  v.  Bunn,  22  Cal.  194,  199;  Commer- 
cial Bank  of  Los  Angeles  v.  Mitchell,  68 
Cal.  42.  60;  Whelan  v.  Shaln,  115  Cal.  321, 
329.  47  Pac.  57. 

164.  Joint  or  partnership  property  can 
be  seized  upon  attachment  against  one  of 
joint  owners  or  partners  for  his  individual 
or  separate  debt;  but  rights  of  several  part- 
ners and  creditors  of  Arm  are  paramount 
to  claim  of  creditors  of  members  of  Arm 
in  their  individual  or  separate  capacity,  and 
It  Is  only  such  interest  of  individual  part- 
ner as  remains  after  settlement  of  partner- 
ship affairs  that  can  be  applied  to  satisfy- 
ing Judgment. — Robinson  v.  Tevis,  38  Cal. 
611.  615,  616. 

165.  Such  prior  right  will  not  be  lost 
from  mere  fact  that  before  attachment  sole 
title  to  property  became  lodged  in  hands 
of  individual  partner  owing  such  debt,  no 
credit  having  been  given  by  his  creditor  on 
strength  of  his  apparent  sole  ownership  in 
the  property. — Conroy  v.  Woods,  13  Cal.  626, 
681,  78  Am.  Dec.  605. 

A»  to  preference  la  favor  of  partaersalp 
creditors  over  creditors  of  Indlvldaal  part- 
aer,  regardless  of  time  of  levy,  see  notes 
43  Am.  St.  Rep.  870-372;  57  Am.  St.  Rep.  443; 
Kerr's  Cyc.  Civ.  Code,  2d  ed.,  8  2405  and 
note  pars.  8-16. 

164.  Same— Pledge. — Delivery  of  posses- 
sion under  defective  chattel  mortgage  will 
sustain  mortgagee's  prior  lien  as  against 
subsequent  attachment. — Adlard  v.  Rodgers, 
105  Cal.   327.  332.  334,  38  Pac  889. 

As  to  pledge,  see  Kerr's  Cyc.  Civ.  Code. 
2d  ed.,  89  2986  et  seq.  and  notes. 

167.  Pledgee  who  voluntarily  parts  with 
possession  of  pledged  goods  and  transfers 
them  to  third  party,  who  guarantees  pay- 
ment of  his  debt,  thereby  severs  debt  from 
pledge  and  lien  is  extinguished  as  to  him. 
— Treadwell  v.  Davis.  34  Cal.  601,  605,  94 
Am.  Dec.  770. 

168.  Same— Receiver,  effect  of  appolnt- 
saeat  of. — Delivery  of  attached  property  to 
receiver  appointed  subsequent  to  levying  of 
attachment  does  not  release  any  valid  lien 
thereon.  Receiver's  appointment  deter- 
mines no  right,  and  in  no  way  affects  title 
of  any  party  to  the  property  in  litigation. 
— Von  Roun  v.  Superior  Court,  58  Cal.  858. 
860;  Bories  v.  Union  B.  A  L.  Assoc,  141  Cal. 
74,  77,  74  Pac.  552. 

As  to  attacameat  of  property  la  aaaaa  of 
receiver,  see,  post,  I  541  and  note. 

As  to  rclattoa  of  receivers  to  pre-exlstlag 
lleas  aad  tae  reateaJes  for  their  enforce  - 
meat,  see  note  71  Am.  St.  Rep.  852-384. 

14ft).  Same— Receiver  of  ballding  aad 
loaa  asaoclatloa  has  no  title  or  lien  extend- 
ing back  of  time  of  filing  of  complaint  in 
action  by  attorney-general.  Attachment 
levied  prior  to  commencing  said  action,  but 


subsequent  to  examination  of  such  associa- 
tion by  state  board  of  commissioners  of 
building  and  loan  association,  and  report 
of  said  board  to  attorney-general  that  such 
association  was  conducing  unsafe  business, 
creates  valid  lien  in  favor  of  attaching 
creditor.— Bories  v.  Union  B.  &  L.  Assoc, 
141  Cal.  74,  76,  74  Pac.  552. 

170.  Saate— Receiver  of  lasolvcat  foreign 
corporation  appointed  under  laws  of  another 
state,  claiming  funds  situated  in  this  state, 
which  had  been  attached  in  action  by  do- 
mestic creditor  has  no  claim  to  such  fund 
prior  to  that  of  attaching  creditor. — Lack- 
mann  v.  Supreme  Council  of  O.  C.  F.,  142 
Cal.  22,  26,  75  Pac.  588. 

As  to  effect  of  proceeding's  la  lasolveacy 
la  aaotaer  state  apoa  right  of  creditors  of 
lasolveat  to  attack  property   la  this  state* 

see  notes  55  Am.  Rep.  132-186;  8  Am.  St. 
Rep.  53;  23  L.  R.  A.  33-46;  65  I*  R.  A.  858; 
brief  25  L.  R.  A.  821,  822. 

171.  Same— Rtgat  of  stoppage  la  traaoltu 

is  paramount  to  lien  of  attachment  levied 
upon  goods  before  delivery,  in  suit  of  a 
creditor  of  vendee. — Blackman  v.  Pierce,  2& 
Cal.  508,  509,  512. 

As  to  priority  of  aaslgaee  for  acaeflt  or 
creditors,  see,  post,  f  541  and  note;  also 
Kerr's  Cyc.  Civ.  Code,  2d  ed.,  f  3076  and 
note  pars.  28-86. 

172.  Saate— Traasfer  la  trast  to  pay  cer- 
tain creditors,  surplus,  if  any,  after  sale  to 
be  returned  to  debtor,  such  creditors  agree- 
ing to  arrangement,  gives  valid  lien  to  such 
creditors  to  which  subsequent  attachment 
of  another  creditor  will  be  subject. — Hand- 
ley  v.  Pfister  &  Co.,  89  Cal.  283.  286. 

As  to  attachment  of  trast  property,  see,, 
post,  8  641  and  note. 

As  to  priority  of  asslgaee  for  acaeflt  of 
creditor,  see  Kerr's  Cyc  Civ.  Code,  2d  ed., 
I  8460  and  note. 

173.  Lien  of  attachment  of  interest  of 
beneficiary  under  trust  is  subject  to  equi- 
ties of  parties  to  trust  agreement — Ward 
v.  Waterman.  85  Cal.  488.  507,  24  Pac  980. 

174.  Saate— Uarecorded  deed  will  prevail' 
over  attachment  lien.  Writ  of  attachment 
is  not  an  "instrument"  within  meaning  of 
I  1107  Civil  Code.  Question  of  actual  no- 
tice of  conveyance  is  immaterial. — Plant  v. 
Smythe,  45  Cal.  161,  163;  Hoag  v.  Howard, 
55  Cal.  564,  565,  566;  Poorman  v.  Wallace- 
75  Cal.  552.  555.  17  Pac  680;  Morrow  v. 
Graves.  77  Cal.  218,  219,  19  Pac.  489;  Ward 
v.  Waterman,  85  Cal.  488,  507,  24  Pac.  930. 

As  to  effect  of  grant,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  9  1107  and  note. 

Aa  to  priority  of  title  ander  aa recorded 
deed,  see  note  21  Am.  Dec.  703;  also  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  f  1214  and  note  par. 
14. 


175.  Same— Unrecorded  atortgage  of  reai 
estate  takes  priority  over  Hen  of  attach- 
ment levied  after  execution  of  mortgage.— 
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Bank  of  Ukiah  v.  Petaluma  Sav.  Bank,  100 
Cal.  590,  591,  35  Pac.  170. 

176.  Same — Wages  of  employees. — Claim 
of  laborer  to  priority  of  payment  out  of 
proceeds  of  property  seized  on  attachment, 
made  under  provisions  of  sections  1206, 
1207,  post,  does  not  give  laborer  lien  on  at- 
tached property.  His  only  means  of  en- 
forcing his  claim  is  that  provided  by  sec- 
tion 1207,  post.  He  can  not  maintain  action 
in  equity  to  prevent  dismissal  of  attach- 
ment by  attaching  creditor  where  plaintiff 
has  erroneously  sued  defendant,  a  corpora- 
tion, as  mining  partnership.  Laborer  has 
adequate  remedy  at  law  by  attaching  cor- 
poration.— Winrod  v.  Wolters,  141  Cal.  399, 
402,   74  Pac   1037. 

As  to  lien  of  mechanic  on  contract  price 
due  from  owner  to  contractor  on  giving  the 
•owner  prescribed  notice  of  claim,  and  Its 
priority  over  garnishment  of  owner,  see, 
post,  §  1184  and  note. 

As  to  priority  of  mechanics'  lien  over  at- 
tachment* see,  post,  §  1186  and  note. 

An  to  priority  of  Hen  for  salary  and 
wages,  see,  post,  §  1206  and  note. 

As   to  priority  of  claims  against  vessels, 

see,  post,  §5  813,  825  and  notes. 

As  to  vendor's  lien,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  §§  3046,  3047  and  notes. 

XI.     RELEASE  OP  ATTACHMENT. 

177.  Attachment  Is  not  of  nature  of  com- 
mon-law distress  of  defendant's  property  to 
be  held  until  he  pays  plaintiff's  demand, 
but  it  is  held  in  order  that  it  may  be  sub- 
ject to  execution.  When  that  purpose  is 
Impossible  of  accomplishment,  right  to  hold 
property  for  that  purpose  ceases. — Myers  v. 
Mott.  29  Cal.  359.  367,  89  Am.  Dec.  49. 

As  to  discharge  of  Irregular  or  Improper 
attachment  on  motion  of  defendant,  see, 
post,  §  556  and  note. 

As  to  discharge  upon  giving  delivery 
bonds,  see,  post,   §§  540,  554,  555  and  notes. 

As  to  extinction  of  liens,  see  Kerr's  Cyc. 
Civ.  Code.  2d  ed.,  §  2909  and  note. 

As  to  extinction  of  Hens  by  lapse  of  time, 

see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  $  2911  and 
note. 

As  to  release  of  Hen   by  conveyance,  see 

Kerr's    Cyc.    Civ.    Code,    2d    ed.,    §  2910    and 
note. 

178.  Attaching  creditor— May  voluntarily 
release  attachment,  sanction  of  court  is  un- 
necessary.— Smith  v.  Robinson,  64  Cal.  387, 
388,  1  Pac.  353. 

179.  Same— Directions  of  plaintiff's  at- 
torney Is  sufficient  authority  for  sheriff  to 
release  attachment. — Smith  v.  Robinson,  64 
Cal.  387,  388,  1   Pac.  353. 

180.  Same— May  exact  security  as  condi- 
tion for. — As  condition  of  such  release  he 
may  exact  execution  of  undertaking  for 
his  security.     Release  will  be  sufficient  con- 


sideration for  undertaking,  and  contract  of 
suretyship  will  be  valid,  irrespective  of  any 
statutory  provisons  relatng  to  attachments. 
What  plaintiff  can  do  in  person,  he  can 
authorize  sheriff  or  any  other  person  to  do 
for  him  as  his  agent,  and  after  it  has  been 
done,  ostensibly  for  his  benefit,  he  can 
ratify  it,  and  thereby  validate  act. — Hesser 
v.  Rowley,  139  Cal.  410,  413,  414,  73  Pac.  156. 

181.  Bankruptcy  and  Insolvency— In  gen- 
eral.— Discharge  of  lien  by  insolvency  pro- 
ceedings wherein  defendant  is  adjudicated 
as  insolvent  debtor,  takes  place  only  where 
express  statutory  provision  that  proceed- 
ing In  insolvency  shall  have  such  effect. — 
Vermont  M.  Co.  v.  Superior  Court,  99  Cal. 
579,  681,  34  Pac.  326;  Hefner  v.  Herron,  117 
Cal.  473,  477,  49  Pac.  586;  Elliott  v.  War- 
field,  122  Cal.  632,  635,  55  Pac.  409. 

As  to  effect  of  bankruptcy  of  defendant. 

see  notes  39  Am.  Dec.  610;  80  Am.  Dec.  142. 

As  to  effect  on  attachment  lien  of  bill  to 
sequestrate  property  of  Insolvent  corpora- 
tion and  wind  up  Its  affairs,  see  brief  10 
L.  R.   A.  743. 

182.  Same— Dismissal  of  Insolvency  pro- 
ceeding will  not  revive  Hen  of  dissolved 
attachment.— Wilhoit  v.  Cunningham,  87 
Cal.  453,  468,  25  Pac.  675. 

183.  Same — Notice  of  order  staying  pro- 
ceedings against  Insolvent  debtor  need  not 
be  served  on  creditor  and  officer  to  give  it 
effect  and  prevent  attachment — Taffts  v. 
Manlove,  14  Cal.  48,  62,  73  Am.  Dec  610. 

184.  Same— Particular  statutes— Act  of 
Congress,  1808. .—  Adjudication  of  bank- 
ruptcy under  act  of  Congress  of  1898  dis- 
solves attachment  levied  within  four 
months  prior  to  filing  petition,  if  creditor 
causing  levy  had  reasonable  cause  to  be- 
lieve debtor  insolvent. — Alexander  v.  Wil- 
son, 144  Cal.  5,  8,  9,  77  Pac.  706. 

185.  Bankruptcy  proceedings  .instituted 
more  than  four  months  after  levy  of  at- 
tachment do  not  deprive  attaching  creditor 
of  right  to  subject  attached  property  to 
satisfaction  of  his  debt. — Holladay  v.  Hare. 
69   Cal.   516,   518,    11    Pac.   28. 

186.  Same— Same— Insolvent   Act  of  185S 

and  supplementary  act  of  1876  provided  at- 
tachment levied  within  two  months  prior  to 
commencement  of  insolvency  proceedings 
was  dissolved  thereby. — Cerf  v.  Oaks,  59 
Cal.  132,  135. 

187.  Same— Same— Insolvent  Act  of  1880, 
section  17,  provided  that  effect  of  adjudica- 
tion of  insolvency  was  to  dissolve  any 
attachment  made  within  one  month  next 
preceding  commencement  of  insolvency  pro- 
ceedings.— Vermont  M.  Co.  v.  Superior  Court, 
99  Cal.  579,  581,  34  Pac.  326;  Elliott  v.  War- 
field,    122   Cal.    632.   634,   55  Pac.    409. 

188.  Attachment  was  dissolved  by  opera- 
tion of  law,  and  no  order  of  release  was 
necessary. — Wilhoit  v.  Cunningham,  87  Cal. 
453,   458,  25  Pac.  675. 
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18».  Same— Same— Insolvent  Act  off  18*5, 
section  21,  also  provides  for  dissolution  of 
attachment  levied  within  one  month  prior 
to  commencement  of  insolvency  proceeding:. 
For  discussion  of  this  provision  see  Hefner 
v.  Herron,  117  Cal.  473,  476,  49  Pac.  686. 

190.  Same— Property  acquired  after  pe- 
tition filed. — Attachment  of  property  ac- 
quired by  Insolvent  after  commencement  of 
insolvency  proceeding's  is  not  affected  by 
such  proceedings  although  they  may  be  still 
pending.  Assignee  acquires  title  only  to 
such  property  as  insolvent  owned  at  time 
of  the  commencement  of  insolvency  pro- 
ceedings.— Day  v.  Superior  Court,  61  Cal. 
489,  493. 

191.  Same— Voluntary  proceedings* — Dis- 
solution of  attachment  may  be  affected  by 
voluntary  proceedings  In  insolvency. — 
Baum  v.  Raphael,  57  Cal.  361,  362. 

193.     Death    off    defendant — Releases    lien 

of  attachment  if  case  is  such  that  execu- 
tion can  not  legally  issue  after  his  death. — 
Myers  v.  Mott,  29  Cal.  359,  367,  89  Am.  Dec. 
49;  Hensley  v.  Morgan,  47  Cal.  622,  628; 
Ham  v.  Cunningham,  50  Cal.  365,  366;  Ham 
v.  Henderson.  60  Cal.  367,  369;  Day  v.  Su- 
perior Court,  61  Cal.  489,  493,  494. 

As  to  effect   off  death  of  defendant   upon 

lien  of  attachment,  see,  ante,  §  385  and  note, 
post,   §9  685,   1605   and   notes. 

193.  Stay-bond— Given  on  appeal  from 
Judgment,  releases  Hen  of  attachment,  since 
amendment  of  section  671  post,  approved 
March  9,  1895.  For  prior  law  see  Riley  v. 
Nance.  97  Cal.  203,  208,  31  Pac.  1126,  32  Pac 
315. 

XII.    SECURITY  OF  MORTGAGE,  LIEN,  OR 

PLEDGE. 

194.  Character     off     lien— In      general. — 

Statute  has  made  no  specification  of  char- 
acter of  liens  necessary  to  fill  requirements 
of  section,  and  court  is  not  authorized  to 
make  any  discrimination  in  favor  or  against 
any  particular  kind  of  lien. — Hill  v.  Grigsby, 
32  Cal.  55,  59. 

As  to  affidavit  concerning  security,  see, 
post,  5  538  and  note. 

195.  Same— Lien  must  be  off  fixed,  deter- 
minate character,  capable  of  being  enforced 
with  certainty,  and  depending  on  no  condi- 
tions.— Porter  v.  Brooks,  86  Cal.  199,  203. 

196.  Same— Lien  must  be  one  under  con- 
trol off  plaintiff. — Trust  fund  created  by 
will  of  deceased  indorser  of  note  upon 
which  plaintiff  sues,  to  be  devoted  to  pay- 
ment of  his  debts,  while  it  may  be  security 
is  not  lien  of  character  contemplated  by 
statute. — Bank  of  California  v.  Boyd,  86  Cal. 
386,   388,   25   Pac.   20. 

197.  Exhaustion  of  security. — Policy  that 
seems  to  have  dictated  this  statute  is  that 
creditor  having*  security  for  his  debt  by  way 
of  mortgage,  Hen,  or  pledge,  should  not  be 
entitled  to  Hen  afforded  by  attachment  un- 
til  he   has   exhausted  his  security. — Hill  v. 


Grigsby,  32  Cal.  55,  69;  Porter  v.  Brooks,  35 
Cal.  199.  203. 

19a  Particular  kinds  off  Hens — Bond  off 
surety. — Bond  executed  by  defendant  and 
two  others  as  sureties  for  purpose  of  secur- 
ing plaintiff's  debt  is  not  security  by  mort- 
gage of  real  or  personal  property,  or  pledge 
of  personal  property,  and  will  not  deprive 
plaintiff  of  right  to  attach  defendant's  prop- 
erty in  action  to  recover  debt. — Slosson  v. 
Glosser,  5  Cal.  Unrep.  460,  46  Pac.   276. 

199.  Same— Corporation  Mas  no  general 
lien  upon  Its  subscribed  capital  stock  in- 
dependent of  possession  of  the  certificate 
of  stock,  or  of  contract  with  stockholder, 
except  to  secure  payment  of  assessments, 
levied  for  purpose  of  paying  expenses,  for 
conducting  business,  and  paying  debts,  and 
is  entitled  to  attachment  In  action  for  in- 
stalments due  upon  subscription  price. — 
Lankershlm  R.  L..  &  W.  Co.  v.  Herberger,  82 
Cal.  600,  603,  28  Pac.  134. 

200.  Corporation  has  no  seller's  Hen 
where  it  issues  to  subscriber  receipt  certi- 
fying terms  of  subscription,  amount  of*  sub- 
scription paid,  and  that  such  receipt  or 
certificate  is  assignable  by  indorsement.  By 
such  certificate  stockholder  acquires  as 
complete  possession  as  he  would  by  issu- 
ance of  ordinary  certificate.  Corporation 
having  parted  with  possession,  is  entitled 
to  attachment  In  action  for  amount  due 
upon  subscription  contract. — Lankershim  R. 
L.  &  W.  Co.  v.  Herberger,  82  Cal.  600,  603. 
23  Pac.  134. 


901.  Same— Landlord  baa  no  nreneral  Hen 
upon  property  of  bis  lessee,  in  possession  of 
lessee  on  leased  property,  and  is  entitled 
to  writ  of  attachment  in  action  to  recover 
rent. — Shea  v.  Johnson,  101  Cal.  455,  468,  85 
Pac.  1028. 


992.  Same— Lien  off  landowner  distrain- 
ing trespassing-  nnlmals  is  limited  to  two 
days  by  section  18  of  the  act  of  March  7„ 
1878  (statute  878,  page  179).  Having  no 
continuing  relief  by  distraint  act  in  no  way 
conflicts  with  code  provision  limiting  right 
of  attachment  to  cases  where  there  Is  no 
security. — Wigmore  v.  Buell,  122  Cal.  144, 
150.   54   Pac.   600. 

As  to  unconstitutionality  off  act  off  March 

7,  1878,  see  pars.  227,  228,  this  note. 

203.  Same — Mechanics*  Hen  and  attach- 
ment lien  acquired  in  previous  suit  upon 
same  debt,  and  levied  upon  said  property, 
are  cumulative  remedies  and  both  may  bo 
pursued  at  same  time. — Brennan  v.  Swasey, 
16  Cal.   141,  142,  76  Am.  Dec.  507. 

As  to  mechanic*'  lien,  see,  post,  §  1183  and 
note. 


Same— Mortaraare  security  for  debt 
invalidates  attachment  proceedings. — Kin- 
sey  v.  Wallace,  36  Cal.  462,  476. 

As   to   what    constitutes   a   mortaraa-e,   see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  55  2920  et  seq. 
and  notes.   . 


186G 


iS37 


ATTACHMENT— MAY  ISSUES  WHEN. 


IPt.n. 


205.  Same— Morta*an-ed  personal  property 
removed  from  county. — Civil  Code  provides 
that  mortgage  of  personal  property  re- 
moved from  county  where  it  was  situated 
at  time  of  execution  of  mortgage  shall  be 
void  as  to  creditors,  unless  It  is  recorded  in 
county    to   which   property   is   taken   within 

.  thirty  days  after  its  removal.  If  mortgage 
had  not  been  recorded  prior  to  such  re- 
moval, attachment  levied  upon  property 
within  thirty  days  thereafter  and  before 
the  mortgage  has  been  recorded  in  latter 
county  will  take  precedence  of  mortgage.- — 
Fassett  v.  Wise,  115  Cal.  316,  S20,  321,  86 
L.  R.  A.  506,  47  Pac.  47,  1096. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  8  2966 
and  note. 

206.  Same— Pledge  of  personal  property. 

— This  provision  was  not  in  §  120  Practice 
Act,  but  supreme  court  construed  provision 
relating  to  mortgages  so  as  to  Include 
pledge  of  personal  property,  or  any  se- 
curity held  by  plaintiff. — Payne  v.  Bensley, 
&  Cal.  260,  267,  268,  68  Am.  Dec.  818. 

207.  Same— Same— Stock  of  corporation 
held  by  plaintiff  as  collateral   security   for 

indebtedness  of  defendant  Is  such  security 
as  will  deprive  plaintiff  of  right  of  attach- 
ment. Value  of  lien,  or  its  sufficiency  to 
cover  amount  of  claim  It  Is  intended  to  se- 
cure, or  whether  or  not  certificates  had  been 
actually  indorsed  when  delivered  to  plain- 
tiff, so  that  latter  might,  if  he  chose,  have 
surrendered  them  to  association  and  re- 
ceived new  certificates  instead,  and  so  pro- 
tected himself  against  attachments  subse- 
quently sued  out  by  other  creditors  of 
defendant,  are  not  matters  to  be  inquired, 
into  in  arriving  at  determination  of  question 
of  right  to  attach;  for,  whether  indorsed  or 
not,  plaintiff  acquired  some  interest  in  cer- 
tificates.— Beaudry  v.  Vache,  45  Cal.  3,  6. 

208.  Same— Property  out  of  tnl*  state. — 
Lien  is  none  the  less  security  because  prop- 
erty covered  by  It  Is  without  courts  of  state. 
It  may  be  equally  or  more  valuable  to  credi- 
tor there  than  it  would  be  If  property  were 
in  this  state. — Hill  v.  Origsby,  32  Cal.  55,  59. 

200.  Same— Tax-Hen.  —  Attachment  for 
taxes  levied  by  state  board  of  equalization 
upon  franchise,  etc.,  of  railroads  operated 
in  more  than  one  county  was  authorized  by 
section  3Q70  Political  Code,  as  originally 
-enacted  in  1883.  This  provision  was  held 
unconstitutional,  as  violating  subdivisions 
3  and  10  of  section  26,  article  4,  of  the 
state  constitution.  It  violated  subdivision 
3,  for  general  law  relating  to  practice  of 
•courts  of  justice  authorizes  writ  of  attach- 
ment only  when  plaintiff,  by  affidavit,  shows 
that  debt  for  recovery  of  which  action  was 
brought  is  not  secured  by  any  mortgage, 
lien,  or  pledge  of  real  or  personal  property. 
— People  v.  Central  Pac.  R.  Co.,  83  Cal.  893, 
407-410,  23  Pac.  303. 

210.  Same — Vendor's  Hen  constitutes  Hen 
within  words  of  this  section. — Hill  v. 
Origsby,  32  Cal.  55,  59. 


As  to  vendor's  lien*  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,   5  3046  and  ,note. 

211.  Same— Same— After  conveyance  by 
vendee. — If  land  has  been  alienated  by  ven- 
dee, it  Is  not  incumbent  on  vendor  to  go 
through  litigation  with  purchaser,  in  order 
to  ascertain  whether  he  is  purchaser  for 
value,  without  notice,  before  resorting  to 
his  attachment.  Vendee  by  alienating  the 
land  has  not  only  interposed  an  obstacle 
In  way  of  enforcing  lien,  but  has  rendered 
It  doubtful  whether  lien  is  not  wholly  de- 
feated. He  can  not  compel  vendor  to  solve 
this  doubt  by  proceeding  against  purchaser 
before  suing  out  his  attachment. — Porter  ▼. 
Brooks,  35  Cal.  199,  202,  203;  Anderson  v. 
OofT,  72  Cal.  65,  67,  74,  1  Am.  St.  Rep.  34,  13 
Pac.   73. 


212.  Same— -Same— Attachment  by  as- 
atn-nee  of  vendor. — Whether  lien  of  vendor 
passes  to  assignee  of  note  given  for  pur- 
chase-price of  property  depends  upon 
whether  lien  is  implied  lien  raised  by  courts 
of  equity,  where  vendor  has  parted  with 
his  title  and  taken  no  security  for  payment 
of  purchase-money;  or  whether  the  lien  if 
created  by  unexecuted  contract  for  convey- 
ance of  property  whereby  vendor  retains 
title  until  purchase-price  Is  paid.  There  is 
distinction  between  the  liens  In  the  two 
cases.  Former,  the  Implied  lien,  is  properly 
known  as  vendor's  Hen,  and  latter  is  more 
appropriately  termed  an  equitable  mort- 
gage. The  former  lien,  thus  created  by  im- 
plication, is  not  specific  absolute  charge 
upon  property;  It  is  personal  to  vendor  and 
does  not  pass  by  transfer  of  his  claim  for 
purchase-money.  By  the  latter  land  is  by 
express  contract  held  in  pledge  for  such 
payment,  and  note  and  contract  may  be 
considered  as  Instrument  In  nature  of  mort- 
gage. It  is  lien  by  contract,  is  incident  to 
debt,  and  assignee  of  note  given  for  par- 
chase-money,  like  assignee  of  note  secured 
by  mortgage,  is  entitled  to  benefits  of  se- 
curity. In  former  case  assignee  of  note  is 
entitled  to  benefits  of  attachment;  in  latter 
he  is  not. — Oessner  v.  Palmateer,  89  Cal. 
89,  91,  93,   13  L.  R.  A.  187,  24  Pac.  608. 

213.  Whether  purchaser  of  negotiable 
note  for  value,  without  notice  of  security 
held  by  vendor  of  real  estate  under  unexe- 
cuted contract,  would  have*  right  to  writ  of 
attachment  is  raised  but  not  decided  in 
Oessner  v.  Palmateer,  89  Cal.  89,  91,  93,  15 
L.  R.  A.  187,  24  Pac.  608. 

214.  Same— Same— fixecntory  contract  fer 
sale  of  personalty. — Vendor's  lien  upon  per- 
sonal property  does  not  exist  under  mere 
executory  contract  for  sale.  There  can  be 
no  such  lien  until  title  has  passed.  In  ac- 
tion upon  executory  contract  for  sale  of 
Interest  in  patent  right,  to  recover  part  of 
purchase-price,  fact  that  vendor  still  re- 
tains title  in  his  own  name  does  not  give 
him  lien  which  will  deprive  him  of  right  to 
attach. — Eads  v.  Kessler,  121  Cal.  244,  24$. 
58  Pac.  656. 
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215.  Security  becoming  valueless  —  Is 
general. — Provision  that  plaintiff  may  at- 
tach, if  security,  without  any  act  of  plain- 
tiff or  of  person  to  whom  security  was 
given,  has  become  valueless,  refers  to  case 
where  security  has  changed  in  value  It  had 
when  originally  taken, — has  so  depreciated 
as  to  become  of  no  value.  If,  at  time  plain- 
tiff took  mortgage,  there  were  prior  Hens 
which  would  exhaust  security,  or  make  it 
inadequate,  and  plaintiff  elected  to  take  it 
at  value  it  then  possessed,  and  there  has 
been  no  change  in  its  value  he  can  not  be 
allowed  to  urge  that  It  has  become  value- 
less, for  purpose  of  evading:  compliance 
with  section  726,  post,  which  provides  that 
there  can  be  but  one  action  for  recovery  of 
any  debt  or  enforcement  of  any  right  se- 
cured by  mortgage  upon  real  or  personal 
property. — Barbierl  v.  Ram  ell  i,  84  Cal.  154, 
156-158,  23  Pac.  1086. 

216.  Provision  that  security  must  have 
become  valueless  means  that  property 
pledged  must  have  ceased  to  have  any 
value  as  security,  not  that  property  pledged 
must  itself  have  become  valueless,  before 
plaintiff  can  have  attachment. — Williams  v. 
Hahn,  113  Cal.  475,  477,   45  Pac.  816. 

217.  Same— By    exkaaatlnar    proceed*    of 

■ale. — Pledged  property  sold  at  private  auc- 
tion pursuant  to  authority  given  by  pledgeor, 
thereby  become  valueless  as  surety  to 
pledgee.  Such  sale  is  act  of  defendant  at 
whose  direction  it  is  made,  and  it  can  not 
be  held  to  be  act  of  pledgee,  who  Is  en- 
titled to  attachment  In  subsequent  suit  to 
recover  balance  due. — Williams  v.  Hahn,  118 
Cal.  476,  477.  45  Pac.  816. 

218.  Security  aever  possessing  aay  value 

— Mortgage  bonds  which  are  valueless  at 
time  of  their  delivery  as  security  are  not, 
in  fact,  security,  and  creditor  stands  In 
precisely  same  position  as  would  one  whose 
debtor  had  made  no  pretense  of  securing 
debt.  Such  valueless  bonds  do  not  deprive 
creditor  of  his  right  to  an  attachment. — 
McPhee  v.  Townsend.  139  Cal.  638,  639,  640, 
73  Pac.  584. 

219.  Waiving  security. — Plaintiff  can  not 
waive  security  of  mortgage  and  bring  at- 
tachment suit  on  the  indebtedness. — Bar- 
bieri  v.  Ramelli.  84  Cal.  154,  156-158,  23 
Pac.  1086. 

220.  Lien  of  common  carrier  Is  aban- 
doned by  his  election  to  attach  property. — 
Wingard  v.  Banning,  39  Cal.  543,  548,  549. 


XIII.  TIME  OP  ISSUING  WRIT. 

Attachment  Issued  before  sunaaioas— • 
Is  a  nullity  In  law. — Low  v.  Henry,  9  Cal. 
538,  552. 

As  to  Issuing  writ,  see,  post,  8  539  and 
note. 

222.  Right  to,  and  mode  of  procedure  for 
obtaining  the  writ  are  creatures  of  statute 
depending  for  their  validity  and  regularity 
upon  the  provisions  of  the  code.— Mer- 
chants' Nat.  Union  v.  Buisseret,  15  Cal.  App. 
447.    115   Pac.    58. 

See,  post,  8  540  and  note. 

22S.     Time  for  writ  not  fixed. — Nor  Is  the 

force  and  effect  of  the  affidavit  limited  to 
any  specified  time  after  execution,  unless 
delayed  for  an  "unreasonable  time,"  so  as 
to  cast  suspicion  on  its  verity. — Martino- 
vich  v.  Marslcano,  150  Cal.  602,  89  Pac.  333. 

224.  Unauthorised  and  void  summons — 
Will  not  support  writ  of  attachment. — Hisler 
v.  Carr,  34  Cal:  641,  646. 

225.  Writ  may  be  Issued  at  time  of  Issu- 
ing summons  or  at  any  time  afterward. — 
Allender  v.  Fritts,  24  Cal.  447,  448;  Johnson 
v.  Miner,  144  Cal.  785,  788,  78  Pac.  240. 

226.  Same— Alias  summons  will  not  In- 
validate writ.  —  Return  of  summons  un- 
served and  Issuance  of  second  summons 
will  not  invalidate  writ  of  attachment  is- 
sued with  original  summons. — Seaver  v. 
Fitzgerald,  28  Cal.  85,  86,   90,  91. 

XIV.  TRESPASSING    ANIMALS. 

227.  May  be  attached  under  section  3  ot 
act  of  March  7,  1878  (statute  1878  page  177). 
This  act  is  constitutional. — Wigmore  v. 
Buell,  122  Cal.  144,  147,  148,  64  Pac.  600. 

228.  Repeal  of  estray  and  trespassing- 
animals  laws. — The  various  estray-  and  tres- 
passing-animals  laws  heretofore  existing  in 
this  state  were  repealed  from  time  to  time. 
Including  the  act  of  March  7,  1878,  prior  to 
the  general  repealing  act  of  1897  (see  I  Hen- 
nlng's  General  Laws,  3d  ed.,  p.  710,  history 
to  act  1401);  and  the  code  commissioners 
have  taken  the  broad  and  comprehensive 
view  that  the  general  repealing  act  of  1897, 
repealed  all  the  estray  laws,  trespasslng- 
anlmals  laws,  and  laws  relating  to  animals 
running  at  large;  but  this  Is  thought  to  be 
too  broad  a  view  to  be  safely  followed  and 
approved  in  practice  as  to  laws  other  than 
simply  estray  laws. — See  "Editorial  Note"  to 
chapter  105,  I  Henning's  General  Laws, 
3d  ed.,  p.  710. 


§538.    AFFIDAVIT  FOB  ATTACHMENT,  WHAT  TO  CONTAIN.    The 

rlerk  of  the  court  must  issue  the  writ  of  attachment,  upon  receiving  an  affi- 
davit by  or  on  behalf  of  plaintiff,  showing : 

1.  That  the  defendant  is  indebted  to  the  plaintiff  (specifying  the  amount 
of  sueh  indebtedness  over  and  above  all  legal  sets-off  or  counterclaims)  upon 
a  contract,  express  or  implied,  for  the  direct  payment  of  money,  and  that  such 
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contract  was  made  or  is  payable  in  this  state,  and  that  the  payment  of  the 
same  has  not  been  secured  by  any  mortgage  or  lien  upon  real  or  personal 
property,  or  any  pledge  of  personal  property,  or,  if  originally  so  secured,  that 
such  security  has,  without  any  act  of  the  plaintiff,  or  the  person  to  whom  the 
security  was  given,  become  valueless;  or, 

2.  That  the  defendant  is  indebted  to  the  plaintiff  (specifying  the  amount  of 
such  indebtedness  over  and  above  all  legal  sets-off  or  counterclaims)  and  that 
the  defendant  is  a  nonresident  of  the  state ;  or, 

3.  That  plaintiff's  cause  of  action  against  defendant  is  one  to  recover  a  sum 
of  money  as  damages  (specifying  the  amount  thereof)  arising  from  an  injury 
to  property  in  this  state  in  consequence  of  the  negligence,  fraud,  or  other 
wrongful  act  of  defendant,  and  that  the  defendant  is  a  nonresident  of  the 
state ;  and 

4.  That  the  attachment  is  not  sought,  and  the  action  is  not  prosecuted,  to 

hinder,  delay,  or  defraud  any  creditor  of  the  defendant. 

History:  Enacted  March  11,  1872,  re-enactment  of  $  121  of  Practice 
Act  as  amended  in  1860;  amendment  approved  March  24,  1874,  Code 
Amdts.  1873-4,  p.  307;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  138,  act  held  unconstitutional,  see  history,  $5 
ante;  amendment  re-enacted  March  20,  1905,  Stats,  and  Amdts.  1905, 
p.  434,  which  amendment  consisted  in  adding  the  fourth  paragraph. 

AFFIDAVIT   FOB  ATTACHMENT. 
1,  2.  As  to  generally. 

3.  Allegation  of  facts — Competent  testi- 

mony. 

4.  Same — Complaint  can  not  aid. 


30.  Same  —  Same  —  Sets-off  or  counter- 
claims. 


5.  Same — Language  of  statute. 

6.  Same — Particularity  not  required. 

7.  Same  —  Particular    facts  —  Agent's 

statement  of  agency  and  knowledge. 
8- 10.  Same — Same — As  against  nonresident. 

11.  Same — Same — Contract,  express  or  im- 

plied. 

12.  Same — Same — Same — Alternative  alle- 

gation. 

13.  Same  —  Same  —  Same  —  Part  express, 

part  implied. 

14.  Same — Same — Contract  for  direct  pay- 

ment of  money,  sufficient. 

15.  Same — Same — Indebtedness    to    plain- 

tiff. 
16-21.  Same — Same — Same  —  Amount  of  in- 
debtedness. 

22.  Same — Same — Same  —  Assignment    of 

debt  to  plaintiff. 

23.  Same — Same — Facts  out  of  which  in- 

debtedness arose. 

24.  Same — Same — Knowledge   of   affiant. 

25.  Same — Same — Payment  not  secured.  • 

26.  Same  —  Same  —  Same   —   Alternative 

statement. 

27.  Same — Same — Same — By   pledge. 

28.  Same — Same — Same  —  Security  value- 

less. 

29.  Same  —  Representative     capacity     of 

plaintiff. 


31.  Amendment  of  affidavit — As  to  right 
of  —  Question  whether  permissible 
raised,  but  not  decided. 

32-37.  Same — Bight  of  amendment — In  gen- 
eral. 

38.  Same— Same— By  plaintiff's  attorney. 

39.  Same — Same — Construction  of. 

40.  Same — Same — Filing  after  submission 

of  application  for  dissolution. 

41.  Same — Same — Redundant  averments. 

42.  Same — Time  of  amendment. 

43.  Same— Third  party's  rights. 

44.  Amount  of  indebtedness — Affidavit  to 
•  set   forth — Sufficiency   of   statement 

of. 

45.  Clerical  mistakes. 

46.  Collateral  attack. 

47.  Construction  of  section — As  to  object 

and  purpose. 

48.  Same — Subdivision  1. 

49.  Same — Subdivision  4. 

50.  Defective  affidavit — More  than  one  de- 

fendant. 

51.  Definitions — Affidavit. 

52.  Same— "  Showing. ' ' 

53.  Duty  of  clerk— Ministerial. 

54.  False  affidavit — As  to  attachment  not 

for  purpose  of  hindering,  etc,  cred- 
itors. 

55.  Same— As  to  debt  not  being  secured. 

56.  Fraud  destroying  right  of  attachment 

—What  constitutes. 
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57.  Issuance   of   writ — Is    not   a   judicial 

proceeding. 

58.  Same — Attachment  must  not  be  made 

public,  until  when. 

59.  Same — Clerk  must  proceed  with  reason- 

able diligence. 

60,  61.  Same — Order  of  issuance. 

62.  Same — Prepayment  of  fees. 

63.  Same — Preparation    before    suit    com- 

menced. 

64.  Signing  of  affidavit  not  essential. 

65.  Sufficiency  of  affidavit. 

66.  Trespassing  animals — May  be  attached 

without  filing  affidavit. 

67.  Same — Act   held  unconstitutional. 

As  to  the  materiality  of  the  defendant's 
residence,  see,  ante,  §  537,  note  par.  15. 

1.  As  to  generally. — An  attachment-affi- 
davit in  an  action  on  promissory  notes 
which  alleges  that  they  were  made  and 
payable  in  the  state,  and  that  the  payment 
of  the  same  has  not  been  secured  by  any 
mortgage  or  lien  upon  real  or  personal 
property  or  pledge  upon  personal  property, 
does  not  show  affirmatively  that  there  was 
any  security  for  the  notes  in  the  shape  of  a 
lien  on  personal  property. — Nichols  v.  Davis, 
168  Cal.  570,  143  Pac.  758. 


Pac.  465;  O'Conor  v.  Witherby,  112  Cal.  38, 
41,  44  Pac.  340;  Cope  v.  Upper  Mo.  M.  &  P. 
Co.,  1  Mont.  53,  56. 


affidavit,    see    pars. 


As    to    sufficiency    of 

44,  65,  this  note. 

2.  An  affidavit  for  an  attachment  which 
states  "that  the  said  attachment  is  not 
sought  ...  to  hinder,  delay  or  defraud  any 
creditor  or  creditors  of  the  said  defend- 
ant" does  not  meet  the  requirements  of 
section  538,  post,  where  there  are  three  de- 
fendants, and  if  not  amended  upon  motion 
of  the  plaintiff  at  or  before  the  hearing  of 
the  application  to  discharge  the  writ,  the 
application  should  be  granted. — Peterson  v. 
Beggs,  26  Cal.  App.   760,  148  Pac.  541. 

3.  Allegation  of  facts— Competent  testi- 
mony, and  no  other  sort,  can  be  lawfully 
considered  or  acted  upon. — First  Nat.  Bank 
v.  Swan,  3  Wyo.  356,  23  Pac.  743. 

4.  Same— Complaint  can  not  aid. — Facts 
must  be  truly  stated  in  affidavit.  That  omit- 
ted facts  are  stated  in  complaint  will  not 
aid  the  affidavit  and  support  an  attachment. 
— Flsk  v.  French,  114  Cal.  400,  403,  46  Pac. 
161. 

5.  Same — Language  of  statute. — Affidavit 
stating  ultimate  facts  in  language  of  sec- 
tion is  sufficient.  Probative  facts  necessary 
to  establish  ultimate  facts  need  not  be 
stated. — Wheeler  v.  Farmer,  38  Cal.  203,  215. 
216.  See  Josephi  v.  Mady  Clothing  Co.,  13 
Mont.  195,  203,  33  Pac.  1;  First  Nat.  Bank 
v.  Swan,  3  Wyo.  356,  365,  23  Pac.  743. 

0.     Same  —  Particularity    not    required. — 

Same  particularity  of  statement  Is  not  re- 
quired In  affidavit  for  Issuance  of  writ  of 
attachment  as  in  complaint. — Bank  of  Cal- 
ifornia v.  Boyd,  86  Cal.  886.  388,  25  Pac. 
20;   O'Conor  v.  Roark,   108  Cal.   173.    177,   41 


7.  Same— Particular  facts — Agent's  state- 
ment of  agency  and  knowledge. — It  is   not 

required  that  the  person  who  makes  affi- 
davit on  behalf  of  the  creditor  should  show 
that  he  is  agent  of  creditor  for  collection 
of  debt,  or  by  express  averment  that  he 
makes  it  in  his  behalf,  or  that  facts  are 
peculiarly  within  his  knowledge,  or  that 
there  is  any  particular  reason  or  excuse  for 
omission  of  creditor  to  make  affidavit,  and 
there  is  nothing  in  policy  of  law  requiring 
interpolation  of  such  provisions  by  con- 
struction.— Simpson  v.  McCarty,  78  Cal.  175, 
178,  12  Am.  St.  Rep.  37,  20  Pac.  406. 

As  to  affidavit  by  stranger*  see  brief  7 
L.  R.  A.   406. 

8.  Same— Same— As   against   nonresident. 

defendant's  affidavit  need  not  show  that 
payment  of  claim  is  not  secured  by  mort- 
gage lien  or  pledge,  or  that  it  is  upon  con- 
tract made  or  payable  In  this  state,  or  upon 
contract  for  direct  payment  of  money,  or 
even  upon  contract  at  all.  In  case  against 
nonresident  it  is  required  to  show  only  "that 
defendant  is  indebted  to  plaintiff  (specify- 
ing amount  of  such  indebtedness  over  and 
above  all  legal  sets-off  and  counter-claims) 
and  that  defendant  Is  nonresident  of  state; 
and  that  attachment  is  not  sought  and  ac- 
tion is  not  prosecuted  to  hinder,  delay,  or 
defraud  any  creditor  of  defendant." — Koh- 
ler  v.  Agassiz,  99  Cal.  9,  12,  33  Pac.  741. 

As  to  affidavit  for  attachment  as  ground 
of  Jurisdiction  against  nonresident,  see  brief 
35  L.  R.  A.  452. 

As  to  affidavit  la  attachment  suit  against 
nonresident  debtor,  see  note  76  Am.  St.  Rep. 
801-803. 

9.  Averment  respecting  residence  of  de- 
fendant is  not  conclusive,  but  fact  may  be 
Inquired  into. — Sparks  v.  Bell,  137  Cal.  415, 
419,   70   Pac.    281. 

■ 

10.  Attachment  against  a  nonresident  can 
properly  issue  only  in  an  action  upon  a 
contract,  express  or  implied,  but  that  fact 
is  not  required  to  be  shown  in  affidavit. — 
Kohler  v.  Agassiz,  99  Cal.  9,  12,  33  Pac.  741. 

11.  Same  —  Same  —  Contract,  express  or 
Implied. — Affidavit  which  alleges  that  in- 
debtedness "is  upon  express  contract"  Is 
sufficient  under  any  view  of  statute. — Hale 
Bros.  v.  Milliken,  142  Cal.  134,  138,  139,  75 
Pac.  663. 

12.  Same— Same— Same  —  Alternative  al- 
legation.— Alternative  form  that  indebted- 
ness is  upon  contract  "express  or  implied." 
is  uncertain,  indefinite,  and  insufficient.  It 
should  state  positively  whether  contract  i» 
express  or  whether  it  is  implied. — Hawley 
v.  Delmas,  4  Cal.  195;  Cope  v.  Upper  Mo.  M. 
&   P.   Co.,   1   Mont.   53,   56. 

13.  Sine- Same  —  Same  —  Part  express, 
part  Implied. — Affidavit  stating  that  amount 
is   due   "upon,   in   part,   of   both  an   express 
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and  Implied  contract,"  without  expressing" 
how  much  is  due  on  each  contract  is  faulty, 
but  not  insufficient. — Cope  v.  Upper  Mo.  M. 
&  P.  Co.,  1  Mont.  53. 

14.  Same  —  Same  —  Contract  for  direct 
payment  off  money,  anfllclent. — It  is  not  nec- 
essary that  affidavit  should  state  whether 
contract  is  express  or  implied  if  it  suffi- 
ciently appears  therefrom  that  there  is  an 
indebtedness  arising:  on  contract  for  direct 
payment  of  money. — Flagg  v.  Dare,  107  Cal. 
482,  485,  486,  40  Pac.  804.  See  Norcross  v. 
Nunan,  61  Cal.  640,  644;  Simpson  v.  Mc- 
Carthy, 78  Cal.  175,  179,  12  Am.  St.  Rep.  37, 
20  Pac.  406;  Bowers  v.  London  Bank  of 
Utah,  3  Utah  417,  4  Pac.  226. 

15.  Same— Same — Indebtedneas  to  plain, 
tiff  is  the  principal  element  required  in  the 
affidavit,  and  when  that  appears  by  direct 
statement  and  there  is  nothing  in  affidavit 
inconsistent  with  such  direct  statement  of 
indebtedness,  affidavit,  as  to  such  indebted- 
ness, should  be  held  sufficient. — Bank  of 
California  v.  Boyd,  86  Cal.  386,  888,  25  Pac. 
20;  Flagg  v.  Dare,  107  Cal.  482,  487,  40  Pac. 
804;  O'Conor  v.  Roark,  108  Cal.  173,  177,  41 
Pac.  465;  O'Conor  v.  Witherby,  112  Cal.  38, 
41,  44  Pac.  340. 


10.  Same— Same— Same— Amount  of  in- 
debted ne«a  must  be  shown  by  affidavit,  and 
may  be  so  shown  although  it  does  not  ap- 
pear from  contract  itself,  and  is  not  spe- 
cifically stated  in  complaint.  —  Dunn  v. 
Mackey,  80  Cal.  104,  107,  22  Pac.  64. 

See,  post,   S  540  and  note  par.  48. 

As  to  effect  off  atatlna-  amount  off  demand 
and  adding;  word*  "as  near  a»  may  be,"  see 
note  17  Am.  Rep.  463. 

17.  Statement  of  amount  of  demand  need 
not  be  identically  same  as  sum  stated  in 
complaint.  Sets-off  and  counter-claims  are 
not  always  stated  in  complaint,  and  need 
not  be,  but  must  be  stated  in  affidavit.  Affi- 
davit may  therefore  state  smaller  sum  than 
that  demanded  in  prayer  of  complaint. — 
De  Leon  is  v.  Etchepare,  120  Cal.  407,  411-416, 
52  Pac.  718. 

18.  Affidavit  directly  alleging  specific  In- 
debtedness of  portion  of  amount  demanded 
by  the  complaint,  as  where  it  specifically 
alleges  an  indebtedness  of  five  hundred  dol- 
lars, and  complaint  demands  "the  sum  of 
five  hundred  dollars,  and  interest  and  attor- 
ney's fees,"  will  sustain  the  writ  of  at- 
tachment to  extent  of  five  hundred  dollars." 
— Tibbet  v.  Tom  Sue,  122  Cal.  206,  207,  54 
Pac.  741. 

19.  Principal  and  legal  interest  being  de- 
manded in  complaint,  affidavit  is  sufficiently 
in  conformity  therewith,  although  In  stat- 
ing amount  of  demand  it  does  not  mention 
interest,  if  statement  of  the  principal  of 
indebtedness,  and  its  nature,  is  such  that  it 
shows  that  legal  interest  is  Incident  there- 
of.— O'Conor  v.  Roark,  108  Cal.  173,  177,  41 
Pac.  465;  O'Conor  v.  Witherby,  112  Cal.  38, 
41,  44  Pac.  340. 


20.  Affidavit  may  be  for  such  portion  of 
the  amount  claimed  In  complaint  as  plain- 
tiff is  able  to  specify  as  Indebtedness  for 
which  law  authorizes  attachment. — Baldwin 
v.  Napa  &  S.  W.  Co.,  137  Cal.  646.  648.  649. 
70  Pac.  732. 

21.  In  action  against  agent  for  account- 
ing, the  affidavit  may  be  for  any  definite 
sum  alleged  In  complaint  to  be  due,  not- 
withstanding that  prayer  also  demands  ac- 
counting for  further  sums. — De  Leon  Is  v. 
Etchepare,  120  Cal.  407,  411.  52  Pac.  718. 


22.  Same—  same— same  —  Aaal  ffnment  off 
debt  to  plaintiff. — Indorsement  of  note  to 
plaintiff  need  not  be  specifically  stated,  in 
action  by  assignee  upon  promissory  note,  if 
language  of  affidavit,  by  manifest  intend- 
ment, shows  that  note  is  property  of  plain- 
tiff.— Bank  of  California  v.  Boyd,  86  Cal 
386,   388,  25  Pac.   20. 


Same— Same— Facta  oat  off  which  law 
debtedneaa  arose  need  ndt  be  stated. — 
Weaver  v.  Hayward,  41  Cal.  117,  118;  Craw- 
ford v.  Roberts,  8  Ore.  324. 

24.     Same — Same  —  Knowledge   off  affiant. 

— Statute  does  not  require  affiant  to  state 
whether  his  averments  are  based  upon  di- 
rect knowledge,  or  upon  information  and 
belief,  and  when  facts  are  stated  positively, 
and  without  qualification,  it  will  be  implied 
that  they  were  within  knowledge  of  affiant. 
—Simpson  v.  McCarty,  78  Cal.  175,  178.  12 
Am.  St.  Rep.  37,  20  Pac.  406. 

Aa  to  affidavit  on  Information  and  belief, 

see  note  79  Am.  Dec.  167. 
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— Payment    not 

— Affidavit  Is  not  sufficient  as  to  resident  If 
it  fails  to  state  requirements  of  subdivi- 
sion 1  of  this  section,  that  payment  of  claim 
has  not  been  secured. — Scrivener  v.  Diets, 
68  Cal.  1,  3,  8  Pac  609:  Sparks  v.  Bell, 
137  Cal.  415,  419,  70  Pac.  281. 

26.  Same  —  Same  — Same   —    Alternative 

atatement.  —  Affidavit    in    alternative    form 
that  "the  payment  of  the  sum  has  not  been 
secured  by  any  mortgage  or  lien  upon  real 
or     Personal    property;    or,    if    originally  so 
secured,    that    such    security,    without   any 
act  of  plaintiff  or  person  to  whom  security 
was  given,  become  valueless,"  is  uncertain 
and   insufficient.     It   does   not   say  that  no 
security    was    ever    given;    neither   does  It 
say  that  security  was  given  but  that  same 
has    become    valueless. — Wilke   v.   Cohn,  54 
Cal.  212,   213,   214;   Merced  Bank   v.  Morton. 
68  Cal.   360,   361;   Harvey  v.   Poster,  64  Cal. 
296,    297,    30    Pac.    849;    Winter    v.    Pearson. 
72  Cal.  553,  554,   14  Pac.  304. 

27.  Same— Same  —  Same  —  By    pledge.  — 

Omission  to  state  that  payment  has  not 
been  secured  by  any  pledge  of  personal 
property  is  immaterial  If  affidavit  does  state 
that  it  has  not  been  secured  by  any  lien 
on  personal  property. — O'Conor  v.  Witherby, 
112  Cal.  38,  41,  44  Pac.  340. 

28.  Same— Same — Same— Security    valae- 
1«m. — Affidavit  of  plaintiff  which  states  the 
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general  conclusion  that  mortgage  given  to 
secure  indebtedness  has  become  valueless 
is  sufficient  to  justify  clerk  in  issuing:  writ. 
— Barbieri  v.  Ramelli,  84  Cal.  174,  176,  24 
Pac.  113. 

20.  Same  —  Representative  capacity  of 
plaintiff. — Affidavit  by  one  in  representative 
capacity,  as  receiver  of  bank,  sufficiently 
alleges  indebtedness  to  him  In  his  repre- 
sentative capacity,  although  body  of  affida- 
vit in  stating  his1  name,  and  that  "defend- 
ant is  indebted  to  him"  in  specified  amount, 
does  not  state  his  representative  capacity,  if 
it  does  state  "that  he  is  plaintiff  in  above 
entitled  section"  and  in  title  prefixed  as 
heading  to  affidavit  his  representative  ca- 
pacity is  stated. — O'Conor  v.  Roark,  108  Cal. 
173,  175,  177,  41  Pac.  465;  O'Conor  v.  With- 
erby,  112  Cal.  38,  41,  44  Pac.  340. 

80.  Same  —  Same  —  Sets-off  or  counter- 
claims.—  Statement  of  indebtedness  "over 
and  above  all  legal  sets-off  and  counter- 
claims" is  sufficient,  notwithstanding  sub- 
stitution of  word  "and"  for  word  "or"  re- 
quired by  statute. — O'Conor  v.  Roark,  108 
Cal.  173,  178,  41  Pac.  465;  O'Conor  v.  With- 
erby,  112  Cal.  38,  41,  44  Pac.  340. 

31.  Amendment  of  affidavit — As  to  right 
of  —  Question  whether  permissible  raised, 
but  not  decided,  in  Eck  v.  Hoffman,  55. Cal. 
501,  503.  See  cases  cited  to  affirmative  of 
question  In  Joseph!  v.  Mady  Clothing  Co., 
13  Mont.  203,  33  Pac.  1. 

As  to  additional  affidavits,  see,  post,  8  557 
and  note;  also,  note  31  L.  R.  A.  427,  428. 

As  to  amendment  of  affidavit,  see  notes  61 
Am.  Dec.  129,  130;  79  Am.  Dec.  167,  168;  8 
Am.  St.  Rep.  311;  35  I*  R.  A.  422,  428. 

82.  Same— Rtnrht  of  amendment— In  gen- 
eral.— If  the  original  affidavit  in  such  case, 
made  by  the  plaintiff,  was  defective,  it  was 
proper  to  allow  the  filing  of  an  amendatory 
affidavit  signed  by  one  of  his  attorneys. — 
Nichols  v.  Davis,  168  Cal.  670,  143  Pac.  758. 

33.  An  affidavit  of  an  attachment,  de- 
fective in  a  substantive  particular  in  that 
it  refers  only  to  one  defendant  when  there 
are  three,  may  be  amended  upon  motion  of 
the  plaintiff  at  or  before  the  hearing  of  the 
application  to  discharge  the  writ. — Peter- 
son v.  Beggs,  26  Cal.  App.  760,  148  Pac.  541. 

34.  Under  section  558,  post,  the  attach- 
ing party  may,  by  amendment,  supply  that 
which,  by  reason  of  Inadvertence  or  over- 
sight, was  omitted  from  the  affidavit,  but 
the  provision  can  not  be  construed  as  au- 
thorizing the  filing  of  an  affidavit  In  sup- 
port of  a  writ  theretofore  issued  in  the 
absence  of  that  which  constitutes  the  sub- 
stance of  the  act  required  as  a  prerequisite 
to  the  Issuance  thereof. — Nichols  v.  Davis, 
23  Cal.  App.  67,  137  Pac.  41. 

35.  An  affidavit  on  attachment  in  an  ac- 
tion against  two  defendants,  which  recites 
that  the  attachment  is  not  sought,  and  the 
action  is  not  prosecuted  to  hinder,  delay 
or  defraud  any  creditor  or  creditors  of  the 


"said  defendant,"  may  be  amended  under 
section  558,  post,  by  changing  "defendant" 
to  "defendants,"  and  adding  thereafter  the 
words  "or  of  either  of  them." — Nichols  v. 
Davis,  23  Cal.  App.  67,  137  Pac.  41. 

36.  A  statement  In  the  affidavit  that  the 
defendants  are  indebted  to  the  plaintiff  upon 
seven  express  contracts  for  the  direct  pay- 
ment of  money  in  this  state,  and  that  pay- 
ment of  the  same  has  not  been  secured,  may 
be  amended  so  as  to  describe  the  contracts, 
which  consist  of  seven  promissory  notes,  by 
reference  to  the  complaint,  and  adding  "that 
the  payment  of  the  same  and  each  of  them 
and  each  part  of  them  has  not  been  se- 
cured," etc. — Nichols  v.  Davis,  23  Cal.  App. 
67,  137  Pac.  41. 

37.  The  affidavit,  as  thus  amended,  is 
not  subject  to  the  criticism  that  from  aught 
that  appears  from  the  affidavit  the  payment 
of  some  of  the  promissory  notes  had  been 
secured.  The  affidavit  plainly  enough  states 
that  such  contracts  have  not  been  secured, 
nor  has  either  of  them  nor  has  any  part 
thereof  been  secured. — Nichols  v.  Davis,  23 
Cal.  App.   67,  187  Pac.  41. 

38.  Same— Same— By   plaintiff's  attorney. 

— Under  above  section  and  section  558,  post, 
an  amended  affidavit  in  attachment  proceed- 
ings, as  well  as  the  original  affidavit,  can 
be  made  for  the  plaintiff  by  his  attorney. — 
Nichols  v.  Davis,  23  Cal.  App.  67,  137  Pac.  41. 

89.    Same— Same  —  Construction    of. — The 

rule  with  regard  to  a  negative  pregnant, 
as  also  an  affirmative  pregnant,  has  refer- 
once  more  particularly  to  a  pleading,  which 
must  not  be  ambiguous.  An  affidavit  in  an 
attachment  is  not  strictly  a  pleading,  but 
Is  more  a  matter  of  evidence,  and  is  to  be 
given  a  fair  and  reasonable  construction  in 
arriving  at  its  meaning. — Nichols  v.  Davis, 
23  Cal.  App.  67,  137  Pac.   41. 

40.  Same— Same— Flllna*  after  submission 
of  application  for  dissolution. — A  court  has 
authority  winder  section  568,  post,  providing 
that  an  attachment  shall  not  be  dissolved, 
If  at  or  before  the  hearing  of  an  applica- 
tion for  dissolution  the  affidavit  is  amended, 
to  allow  an  amended  affidavit  to  be  filed 
after  the  submission  of  the  application  and 
before  the  decision  thereon. — Lo  wen  berg  v. 
Jacobson,  25  Cal.  App.  790,  145  Pac.  734. 

41.  Same— Same— Redundant     averments. 

— An  amended  affidavit  on  attachment  Is  not 
vitiated  or  Impaired  by  redundant  aver- 
ments.—  Lowenberg  v.  Jacobson,  25  Cal. 
App.   790,  145  Pac.   734. 

42.  Same— Time  of  amendment. — An  affi- 
davit Is  not  amendable  at  time  of  hearing 
of  motion  to  discharge  attachment  because 
of  defect  in  affidavit. — Winters  v.  Pearson. 
72  Cal.  663,  554,  14  Pac.  304. 

48.     Same— Third   party's    rights    can    not 

be  affected  by  amendment,  even  where  stat- 
ute expressly  authorizes  amendments  of  pro- 
ceedings.— Tilton  v.  Cofleld,  2  Colo.  892,  398 
400. 
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44.  Amount  of  indebtedness— Affidavit  to 
set    forth— Sufficiency   of  statement   of. — In 

a  case  in  which  an  affidavit  for  an  order 
of  attachment  states  that  "in  addition  to 
certain  claims  for  damages  for  breach  of 
contract  hereinafter  referred  to"  the  de- 
fendant is  indebted  to  the  plaintiff  in  the 
sum  of  a  specified  amount  of  money  this  is 
a  sufficient  compliance  with  the  require- 
ments of  the  above  provisions  for  the  rea- 
son that  the  Intimation  in  the  clause  in  the 
affidavit  quoted  above  showing:  that  the 
plaintiff  is  also  claiming  additional  dam- 
ages, but  for  which  no  attachment  is  asked, 
is  merely  surplusage,  and  in  no  way  throws 
any  doubt  upon  the  amount  for  which  the 
attachment  is  requested.  —  Hamilton  v. 
Baker-Hansen  Manufacturing  Co.,  176  Cal. 
569,  169  Pac.  238,  following  doctrine  in  Bank 
of  California  v.  Boyd,  86  Cal.  S86,  388,  25 
Pac.  20. 

45.  Clerical  mistake,  such  as  statement 
that  payment  has  not  been  secured  by  any 
"pledge  upon  personal  property,"  instead  of 
"pledge  of  personal  property,"  is  immate- 
rial.— O'Conor  v.  Witherby,  112  Cal.  38,  41, 
44  Pac.  340. 

46.  Collateral  attack.  —  Stranger  to  at- 
tachment suit  can  not  attack  collaterally 
the  sufficiency  of  the  affidavit  as  foundation 
for  issuance  of  writ. — Scrivener  v.  Dietz,  68 
Cal.  1,  4,  8  Pac.  609. 

47.  Construction  of  section— As  to  object 
and  purpose. — The  manifest  object  and  pur- 
pose of  the  statute  Is  to  require  the  affi- 
davit to  show  that  the  attachment  is  not 
sought  and  the  action  is  not  prosecuted  to 
hinder,  delay,  or  defraud  any  creditor  or 
any  defendant  against  whom  the  writ  may 
run.  Where  the  action  is  against  several 
defendants  and  an  attachment  is  sought 
against  the  property  of  the  defendants  "or 
either  of  them"  a  statement  in  the  affidavit 
that  the  action  is  not  prosecuted  to  hinder, 
delay,  or  defraud  any  creditor  <s*  creditors 
of  the  said  defendants  is  not  sufficient. 
Such  statement  might  be  perfectly  true  and 
still  the  object  be  to  hinder,  etc.,  any  num- 
ber less  than  all  of  the  defendants.  — 
Pajaro  Valley  Bank  v.  Scurich,  7  Cal.  App. 
732,  734,  95  Pac.  911. 

48.  Same — Subdivision  1. — Although  sec- 
tion 813  establishes  a  lien  for  work  done 
or  material  furnished  for  the  construction, 
repair,  or  equipment  of  a  steamer  or  ves- 
sel or  boat,  there  is  nothing  to  prevent  a 
mechanic  or  laborer  or  materialman  from 
having  an  attachment  under  the  general 
law.  The  lien  contemplated  by  this  sub- 
division is  not  such  a  one  as  is  contemplated 
by  the  special  law  for  the  enforcement  of 
liens  as  laid  down  In  sections  813  et  seq., 
of  this  code  A  plaintiff  is  not  barred 
from  availing  himself  of  the  general  law 
relating  to  attachments  on  the  assumption 
that  the  debt  was  "secured  by  mortgage  or 
lien    upon    real    or    personal    property,    or 
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pledge    of    personal    property." — Graham    v. 
Annis,  28  Cat  App.  754,  153  Pac.  981. 

49.  Sane— Subdivision  4.  —  An  affidavit 
for  an  attachment  which  states  "that  the 
said  attachment  is  not  sought  ...  to  hin- 
der, delay,  or  defraud  any  creditor  or  credi- 
tors of  the  said  defendant"  does  not  meet 
the  requirements  of  section  538  of  the  Code 
of  Civil  Procedure,  where  there  are  three 
defendants,  and  if  not  amended  upon  mo- 
tion of  the  plaintiff  at  or  before  the  hear- 
ing of  the  application  to  discharge  the  writ, 
the  application  should  be  granted. — Peter- 
son v.  Beggs,  26  Cal.  App.  760.  148  Pac 
541. 


50.  Defective  affidavit— More  than  one 
fendant. — An  affidavit  of  an  attachment,  de- 
fective in  a  substantive  particular  in  that 
it  refers  only  to  one  defendant  when  there 
are  three,  may  be  amended  upon  motion  of 
the  plaintiff  at  or  before  the  hearing  of  the 
application  to  discharge  the  writ. — Peter- 
son v.  Beggs,  26  Cal.  App.  760,  148  Pac.  541. 

As  to  amendment  of  attachment-affidavit, 

see  pars.  31-43,   this  note. 

51.  Definitions— Affidavit  is  In  Its  nature 
and  Intendment  either  pleading  or  it  is  tes- 
timony. In  assigning  It  according  to  its 
legal  relations,  it  must  fall  under  one  head, 
or  other,  if,  indeed,  it  may  not  properly  fall 
under  both.  If  former,  then  its  sufficiency 
must  be  tested  by  rules  of  pleading;  if  lat- 
ter, then  by  rules  of  evidence. — First  Nat 
Bank  v.  Swan,  3  Wyo.  356,  365,  23  Pac  743. 

52.  Same  —  "Showing;."  —  It  will  be  ob- 
served that  the  language  of  statute  is  not 
that  affidavit  shall  state  or  allege,  but  that 
it  shall  show.  Two  words  are  not  synon- 
ymous. Webster  defines  "show,"  in  transi- 
tive sense, — sense  in  which  it  is  used  In  the 
statute,  —  thus:  to  exhibit  or  present  to 
view;  to  cause  to  see;  to  make  apparent  or 
clear  by  evidence,  testimony  or  results:  to 
prove;  to  give  the  reason  and  explanation 
of;  to  manifest;  to  evince. — First  Nat.  Bank 
v.  Swan,  3  Wyo.  366,  365,  23  Pac.  748. 

58.     Duty  of  clerk — Ministerial,  but  he  is 

without  authority  to  issue  the  writ  where 
the  affidavit  contains  no  statement  of  the 
facts  required  to  be  set  forth  therein. — Mer- 
chants' Nat.  Union  v.  Buisseret.  16  Cal.  App. 
447,  115  Pac.  68. 

54.  Falsity  of  affidavit — As  to  attachment 
not  for  purpose  of  hindering;,  etc.,  creditors. 

— The  fact  that  an  affidavit  for  attachment 
Is  false  In  alleging  that  the  attachment  Is 
not  sought  nor  the  action  instituted  for  the 
purpose  of  defrauding  or  delaying  creditors, 
does  not  necessarily  invalidate  the  attach- 
ment.— Title  Ins.  &.  Trust  Co.  v.  California 
Devel.  Co.,   171  Cal.  174,  152  Pac.  642. 

As   to   fraud   destroying;   right   of  attach- 
ment, see  par.  66,  this  note. 

55.  Same— As  to  debt  not  being  seenred. 

— The  falsity  of  affidavit  in  its  statement 
that  debt  is  not  secured,  can  as  general  rule 
be  raised  only  by  defendant  in  attachment 
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suit. — Shea    v.    Johnson,    101    Cal.    455,    467, 
35  Pac.  1023. 

56.  Fraud  destroying;  right  of  attach- 
ment— What  constitutes. — The  fraud  which 
will  destroy  the  right  of  attachment  must 
be  something  in  the  nature  of  a  want  of 
merit  in  the  claim,  or  of  collusion  between 
the  attaching:  creditor  and  his  debtor. — Title 
Ins.  &  Trust  Co.  v.  California  Devel.  Co., 
171  Cat  174,  152  Pac.  542. 

An  to  falsity  of  afldarlt,  see  pars.  54, 
55,  this  note. 

57.  Issuance  of  writ— Is  not  a  Judicial 
proceeding,  but  is  ministerial  act  upon  part 
of  clerk,  which  he  is  bound  to  perform  upon 
filing:  of  statutory  affidavit  and  undertak- 
ing:.—McCusker  v.  Walker,  77  Cal.  208,  212, 
213,  19  Pac.  882. 

As  to  amendment  of  writ,  see  note  61  Am. 
Dec.  125-129. 

As  to  Issuing  writ  before  Alias;  affldarlt 
or  bond,  see  note  79  Am.  Dec.  178. 

As  to  Issulna*  writ  on  S  as  day,  see  note  79 
Am.  Dec.  178. 

As  to  mandamus  to  compel  Issuance  of 
writ  of  attachment,  see  note  58  Am.  Dec. 
407. 

As  to  whether  clerk  acts  Judicially  or 
ntlnlstcrlnlly,  see  note  79  Am.  Dec.  171,  172. 

SS.  Same— Attachment  must  not  be  made 
public  by  clerk  until  after  filing:  of  return 
of  service.  —  See  Kerr's  Cyc.  Pol.  Code. 
2d  ed.,   9  1032  and  note. 

59.  Same— Clerk  must  proceed  with  rea- 
sonable diligence  to  make  up  and  deliver 
to  plaintiff  process. applied  for  after  proper 
papers  have  been  presented. — Lick  v.  Mad- 
den, 25  Cal.  202,  208. 

As  to  time  of  Issuance,  see,  ante,  8  S3 7 
and  note  pars.  221-226. 

60.  Same— Order  of  Issuance  of  writs  of 
attachment  must  be  same  as  order  in  which 
applications  therefor  are  made,  and  clerk 
will  be  liable  for  damages  to  plaintiff  in 
attachment  suit,  where  priority  is  defeated 
by  failure  of  clerk  to  Issue  writs  in  proper 
order. — Lick  v.  Madden,  25  Cal.  202,  207. 

61.  Clerk  Is  not  bound  to  delay  issuing 
other  writs  against  same  party  if  plaintiff 


is  not  in  attendance  to  receive  his  writs 
as  soon  as  ready  for  delivery.  Having  pre- 
pared for  delivery  writs  first  demanded,  he 
is  bound,  notwithstanding  absence  of  party 
by  whom  they  have  been  demanded,  to  pro- 
ceed with  reasonable  diligence  to  comply 
with  demand  of  next  comer;  and  if  writs  of 
latter  are  all  ready  before  former  calls  for 
his,  he  is  nevertheless  bound  to  deliver 
them  as  soon  as  they  have  been  prepared. 
If  in  such  case  the  first  comer  loses  his 
priority,  such  loss  is  due  to  his  own  neg- 
ligence or  misfortune. — Lick  v.  Madden,  36 
Cal.  208,  210,  211,  95  Am.  Dec.  175. 

S3.  Same— Prepayment  of  fees  is  not  nec- 
essary unless  they  are  demanded  by  clerk. 
—Lick  v.  Madden,  26  Cal.  202,  211. 

63.  Same— -Preparation  before  Mult  com- 
menced.— Although  writ  of  attachment  can 
not  properly  issue  until  after  commence- 
ment of  suit,  to  which  it  is  only  auxiliary, 
there  is  no  valid  objection  to  complete  prep- 
aration of  affidavit  and  all  papers  requisite 
to  writ  of  attachment  before  or  at  same 
time  complaint  is  prepared,  so  that  affida- 
vit and  undertaking  in  attachment  be  not 
filed  In  advance  of  original  complaint,  and 
writ  be  not  issued  In  advance  of  summons 
and  certified  copy  of  complaint,  to  which  it 
is  incidental. — Wheeler  v.  Farmer,  38  Cal. 
203,   215. 

64.  Signing   of    affidavit    not    essential. — 

To  justify  the  issuance  of  an  attachment, 
there  must  be  received  by  the  clerk  an  affi- 
davit by  or  on  behalf  of  the  plaintiff,  it  is 
not  necessary  that  the  affidavit  be  signed  by 
the  party  making  it. — Fairbanks  v.  Get- 
chell,  13  Cal.  App.  468,  461,  110  Pac.  331. 

65.  Sufficiency  of  affidavit. — An  affidavit 
containing  the  averment  that  the  Judgment 
"was  not  sought  ...  to  hinder,"  etc.,  held 
wholly  insufficient  to  authorize  the  issuance 
of  the  writ. — Merchant's  Nat.  Union  v.  Buls- 
seret,  15  Cal.  App.  447,  115  Pac.  15. 

See,  also,  pars.  1  and  44,  this  note. 

66.  Trespassing  anlmuls  —  May  be  at- 
tached without  filing  affidavit,  under  sec- 
tion 3  of  act  of  March  7,  1878  (Stats.  1878, 
p.  177).— Wigmore  v.  Buell,  122  Cal.  144, 
146,  54  Pac.  600. 

67.  Same  — Act    held   unconstitutional. — 

See,  ante,  9  537,  note  par.  228. 


§  539.  UNDERTAKING  ON  ATTACHMENT.  Before  issuing  the  writ,  the 
clerk  must  require  a  written  undertaking  on  the  part  of  the  plaintiff,  in  the 
sura  not  less  than  two  hundred  dollars  and  not  exceeding  the  amount  claimed 
by  the  plaintiff,  with  sufficient  sureties,  to  the  effect  that  if  the  defendant 
recovers  judgment,  the  plaintiff  will  pay  all  costs  that  may  be  awarded  to  the 
defendant  and  all  damages  which  he  may  sustain  by  reason  of  the  attachment, 
not  exceeding  the  sum  specified  in  the  undertaking,  and  that  if  the  attachment 
is  discharged  on  the  ground  that  the  plaintiff  was  not  entitled  thereto  under 
section  five  hundred  and  thirty-seven,  the  plaintiff  will  pay  all  damages  which 
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the  defendant  may  have  sustained  by  reason  of  the  attachment,  not  exceeding 
the  sum  specified  in  the  undertaking. 

[Exception  to  sureties — Waiver.]  At  any  time  after  the  issuing  of  the 
attachment,  but  not  later  than  five  days  after  actual  notice  of  the  levy  thereof, 
the  defendant  may  except  to  the  sufficiency  of  the  sureties.  If  he  fails  to  do 
so,  he  is  deemed  to  have  waived  all  objections  to  them. 

[Justification  of  sureties.]  When  excepted  to,  the  plaintiff's  sureties,  upon 
notice  to  the  defendant  of  not  less  than  two  nor  more  than  five  days,  must 
justify  before  a  judge  or  county  clerk  in  the  same  manner  as  upon  bail  on 
arrest;  and  upon  failure  to  justify,  or  if  others  in  their  place  fail  to  justify, 
at  the  time  and  place  appointed,  the  judge  or  clerk  must  issue  an  order  vacat- 
ing the  writ  of  attachment. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  122  of  Practice 
Act  as  amended  in  1860;  amendment  approved  March  24,  1874,  Code 
Amdts.  1873-4,  p.  308;  March  30,  1874,  Code  Amdts.  1873-4,  p.  406;  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  138, 
act  held  unconstitutional,  see  history,  $  5  ante;  amendment  approved 
March  20,  1907,  Stats,  and  Amdts.  1907,  p.  708,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  443. 

Note:  Another  $  539  was  adopted  at  the  1874  session  of  the  legisla- 
ture (see  Code  Amdts.  1873-4,  p.  308),  but  was  repealed  by  above  sec- 
tion.   See  Goodwin  v.  Buckley,  54  Cal.  295. 


UNDERTAKING  ON  ATTACHMENT. 

1.  Action   on   undertaking — Party   plain- 

tiff. 

2.  Same — Defenses. 

3.  Same — Same  —  Discharge  by  extension 

of  time. 

4.  Construction    of    section — Amendment 

of  1874. 

5.  Continuance — Of   justification   of   one 

surety. 

6.  Essential  averments — Since  the  amend- 

ment of  1907. 

7.  Exception    to   bond — Not   an   appear- 

ance. 

8.  Order  of  court  increasing  bond. 

9.  Release  of  sureties. 

10, 11.  State,  county,  or  city — Not  required  to 
give  undertaking. 

12- 14.  Surety's  liability — Arises  upon  his  con- 
tract merely. 

15.  Same — Measure  of  damages. 

16.  Same — Same — Damage    for    wrongful 

attachment  of  real  estate. 

17- 19.  Same — Same — Damages  for  wrongful 
seizure,  and  detention  of  personal 
property. 

20.  Same  —  Same  —  Same  —  Corporation 
stock  wrongfully  attached. 

21-23.  Same — Same — Counsel  fees. 

24,  25.  Same  —  Same  —  Impairment  of  plain- 
tiff'a  credit. 

26.  Same — Same — Questions  of  motive  and 

probable  causes. 

27.  Same — Same — Sheriff's  fees. 
28-  30.  Undertaking — In  general. 
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31.  Same— Amendment  of  defective  under- 
taking. 

32, 33.  Same — Amount  of  undertaking. 

34.  Same — An   original,   independent  con- 
tract on  part  of  sureties. 

35.  Same — Antecedent  to  attachment. 

36.  Same — Bond  exacted  by  officer  when 
he  has  no  authority. 

37.  Same — By  surety  company. 

38.  Counter,  to  prevent  attachment  by. 

39.  Same — Dismissal  of  action  on. 

40.  Same— Effect  of. 

41.  Same — For  discharge  of  attachment. 

42.  Same — Form  of. 

43.  Same — Justification  of  sureties. 

44.  Same — Omitted  words. 

45.  Same — Sufficiency  of. 

46.  Same — Time   of   execution    of   under- 
taking. 

47.  Same — Same — May  be  prepared  before 
suit. 

1.     Action   on   nadertaklaa?~Party   piala- 

**ff« — Defendant  whose  property  has  been 
seized  is  only  one  who  can  sue  upon  bond. 
A  co-defendant  whose  property  was  not 
seized  should  not  be  joined  as  plaintiff.  If 
he  has  any  cause  of  action  by  reason  of 
wrongful  suing  out  of  the  attachment,  hi* 
remedy  is  not  upon  the  bond,  but  in  the 
criminal  code  or  by  his  private  action  for 
the  tort. — Heath  v.  Lent.  1  Cal.  410,  412. 

As  to  doty  off  clerk,  on  dlamlaaal  off  ae- 
tlon,  to  hand  undertaking;  to  defendant,  see, 
post,  8  581,  subd.  1  and  note. 

A  a  to  evidence  and  bnrden  off  proof,  aee 

note  81  Am.  Dec.  471,  472. 
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As  to  parties  to  actios,  see  note  81  Am. 
Dec.    469,   470. 


2.  Same— -Defeases, — Right  of  attachment 
defendant  to  give  bond  and  secure  the  pos- 
session of  property  and  thereby  avoid  dam- 
ages consequent  upon  detention  thereof  is 
no  defense  to  sureties  on  attachment  bond. 
— McCarthy  v.  Boothe,  2  Cal.  App.  170,  88 
Pac.  175,  176. 

See,  post,  9  540  and  note;  post,  8  552  and 
note;  post,  §  555  and  note. 

As  to  defeases  to  action  on  attachment 
bonds,  see  note  81  Am.  Dec.  475,  476. 

8.  Same— Same—  Discharge  by  extension 
of  time. — If  the  obligee  makes  valid  con- 
tract with  obligor  for  consideration  to  ex- 
tend time  of  payment,  such  contract  will 
discharge  sureties,  if  made  without  their 
consent;  but  delays  which  debtor  may  have, 
by  operation  of  law,  even  if  by  arrange- 
ments between  parties,  is  not  giving  time. 
Stipulation  between  plaintiff  and  defendant 
in  attachment  suit,  whereby  judgment  was 
entered  by  consent,  and  execution  stayed 
for  sixty  days,  was  held  not  to  be  such  a 
giving  of  time  as  would  release  sureties 
upon  undertaking  given  for  release  of  at- 
tachment.— Preston  v.  Hood,  64  Cal.  405,  408, 
409,  1  Pac.  487. 

As  to  release  of  sureties,  see  par.  9. 

As  to  discharge  of  principal  by  operatloa 
of  law  not  being  a  discharge  of  surety,  see 

Kerr's  Cyc.  Civ.  Code,  2d  ed„  5  2825  and  note. 

As  to  discharge  of  sureties  by  death  of 
defendant  before  Judgment,  see  note  80  Am. 
Dec.  139. 

4.  Construction  of  section— Amendment 
of  1874* — The  amendment  to  this  section 
passed  March  24,  1874,  to  go  into  effect 
July  1st,  that  year,  was  repealed  by  amend- 
ment passed  March  30,  1874,  to  go  into 
effect  immediately.  It  was  not  intention  of 
legislature  that  latter  act  should  cover 
merely  interval  between  the  30th  of  March 
and  1st  of  July,  and  that  after  latter  date 
the  act  of  March  24  should  become  effective. 
— Goodwin  &  Co.  v.  Buckley,  54  Cal.  295, 
296,  297. 

5.  Continuance  Of  JnstlficatJoa  of  one 
surety. — Whether  at  time  set  for  justifica- 
tion of  sureties  one  may  justify  and  the 
justification  of  the  other  be  continued  not 
decided. — La  Dow  v.  National  Building  &  P. 
Brick  Co.,  11  Cal.  App.  308,  104  Pac.  838. 

6.  Essential  averments  Since  the  amend- 
ment of  1907  to  this  section  an  undertak- 
ing which  does  not  provide  "that  if  the  at- 
tachment is  discharged  on  the  ground  that 
the  plaintiff  was  not  entitled  thereto  under 
>ection  537  the  plaintiff  will  pay  all  dam- 
ages," etc..  Is  fatally  defective  and  cre- 
ates no  valid  Hen  upon  property  and  does 
not  constitute  lawful  security  for  the  debt 
sued  on  nor  bar  or  prevent  a  new  proceed- 
ing upon  a  valid  undertaking  In  the  same 
action. — Kern  Valley  Bank  v.  Koehn,  157 
Cal.  237,  240,  107  Pac.   111. 
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7.  Exception  to  bond — Not  an  appear- 
ance.— Excepting  to  sufficiency  of  sureties 
upon  attachment  bond  docs  not  require 
appearance  In  court  and  notice  of  sucli  ex- 
ception does  not  even  contemplate  appear- 
ance for  any  purpose  nor  an  application  to 
the  court  for  any  relief  whatsoever.  The 
giving  of  it  imposes  upon  the  plaintiff  the 
duty  of  having  the  sureties  or  others  in 
their  place  justified  not  before  the  court 
but  before  a  judge  or  clerk  thereof  and  In 
case  of  failure  so  to  do  the  judge  or  clerk 
must  issue  an  order  vacating  the  writ  of 
attachment.  To  hold  that  excepting  to  the 
sufficiency  of  the  sureties  constituted  an 
appearance  would  not  only  violate  the  ex- 
press provision  of  the  section  but  impose 
a  .penalty  upon  the  defendant  whether  resi- 
dent or  nonresident  by  requiring  him  to  sub- 
ject himself  to  the  jurisdiction  of  the  court 
as  a  condition  of  exercising  the  right  con- 
ferred by  statute. — Salmonson  v.  Streiffer, 
13  Cal.  App.  895,  398,  110  Pac.  144. 

8.  Order   of   conrt    Increasing   bond. — An 

order  of  court,  made  in  response  to  a  mo- 
tion to  increase  the  amount  of  the  bond  in 
attachment  proceedings,  and  assuming,  as 
claimed  by  petitioner,  that  the  court  had 
jurisdiction,  was  made  upon  the  merits,  and. 
being  that  of  a  court  of  general  jurisdic- 
tion, it  imports  absolute  verity.  The  plain 
import  of  its  language  can  not  be  contra- 
dicted, nor  its  effect  qualified  or  limited  In 
the  manner  here  proposed  in  a  proceeding 
of  this  character.  As  is  frequently  said,  the 
opinion  of  the  court,  expressed  from  the 
bench  in  deciding  a  case,  is  no  part  of  its 
decision. — American  Well  &  Prospecting  Co. 
v.  Superior  Court,  19  Cal.  App.  497,  126  Pac. 
497. 

v.  Release  of  sureties. — Sureties  on  an 
undertaking  given  to  release  an  attach- 
ment are  not  released  by  a  stipulation  of  the 
parties  to  the  action  made  in  open  court 
that  the  judgment  rendered  in  the  action 
should  be  final. — Meyer  v.  Jones,  32  Cal. 
App.  378,  168  Pac.  67. 

See  par.  8,  this  note. 

10.  State,  county,  or  city—- Not  required 
to  give  undertaking. — Undertaking  given  to 
procure  attachment  upon  suit  of  state, 
county,  or  city  is  in  contravention  of  policy 
of  law,  without  consideration,  and  void 
both  as  statutory  undertaking  and  common-' 
law  bond. — Morgan  v.  Menzies.  60  Cal.  341, 
346-348. 

As  to  attachment  without  undertaking  In 
action   by  state,  county,  city,  or  town,  see, 

post,  8  1058  and  note. 

11.  Attachment  for  license-tax  due  to 
county  may  be  issued  without  undertaking 
in  action  by  county  to  collect  same.  — 
County  of  San  Luis  Obispo  v.  Green  berg, 
120  Cal.  300.  304,  52  Pac.  797. 

12.  Surety's  liability  —  Arises  upon  his 
contract  merely,  and  is  limited  by  its  terms 
and  conditions. — Hisler  v.  Carr,  34  Cal.  611, 
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646;   Elder  v.  Kutner,  97  Cal.   490,   493,   494, 
32  Pac.  563. 

As  to  contributions,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  9  1432  and  note. 

As  to  liability  of  sureties  for  selsure  of 
property  of  third  persons*  and  of  exempt 
property,  see  note  81  Am.  Dec.  476. 

As  to  liability  of  sureties  oa  defective 
bonds,  see  note  81  Am.  Dec.  475. 

As  to  offer  of  performance  exonerating; 
aiurety,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
§  2848   and   note. 

As  to  rights  and  liabilities  of  sureties, 
generally,  see,  post,  §  941  and  note;  }  978 
and  note;  and  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
55  2831-2850  and  notes. 

As  to  rules  applicable  to  actions  on  at- 
tach meat  bonds,  see  note  90  Am.  Dec.  439. 

As  to  subrogation  of  sureties,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  5  2848  and  note. 

13.  Sureties  are  not  liable  for  damages 
caused  by  the  failure  of  sheriff  to  exercise 
ordinary  care  in  preservation  of  property, 
nor  for  his  neglect  whereby  portions  of  It 
were  greatly  injured  and  other  portions 
lost  or  consumed  by  keeper  in  charge,  nor 
for  injuries  caused  by  careless  handling1  and 
storing  by  sheriff. — Witherspoon  v.  Cross, 
135  Cal.  96,  98,  99,  67  Pac.  18. 

14.  Surety  Is  not  liable  as  trespasser  for 
seizure  or  detention  of  property  attached 
i>y  sheriff,  merely  because  of  his  act  in 
signing  the  bond. — McDonald  v.  Fett,  49 
Cal.  354,  356. 

15.  Same— Measure  of  damages,  in  ac- 
tion upon  such  undertaking-,  is  amount 
which  will  compensate  party  aggrieved  for 
all  detriment  proximately  caused  thereby, 
or  which,  in  ordinary  course  of  things, 
would  be  liable  to  result  therefrom.  By 
their  contract  they  do  not  undertake  to  be- 
come liable  for  remote  and  possible  conse- 
quences which,  in  some  contingencies,  might 
follow.— Elder  v.  Kutner,  97  Cal.  490,  493, 
32  Pac.  563. 

Am  to  depreciation  of  property  as  an  ele- 
ment of  damages,  see  note  81  Am.  Dec.  473. 

As  to  loss  of  credit  or  profits,  see  note 
68  Am.  St.  Rep.  272. 

As  to  measure  of  damages,  see  Kerr's  Cyc. 
.Civ.  Code.  2d  ed.,  5  3300  and  note. 

An  to  mental  suffering,  sickness,  Injury 
to  character,  humiliation,  or  loss  of  credit 
or  profits  as  an  element  of  damagres,  see 
note  68  Am.  St.  Rep.  272-279. 

16.  Same — Same — Damage  for  wrongful 
attachment  of  real  estate  where  owner's 
possession  is  not  disturbed  can  not  be  more 
than  nominal. — Heath  v.  Lent,  1  Cal.  410, 
411. 

As  to  damaares  that  may  be  recovered  In 
action  on  undertaking:,  see  note  81  Am.  Dec. 
472-475. 

17.  Same— Same  Damaares  for  wrongful 
aelsure  and  detention  of  personal  property 


is  amount  equal  to  market  value  of  use  of 
property  during  time  owner  was  deprived 
of  it — not  what  its  use  was  worth  to  owner 
for  his  particular  purposes. — Hurd  v.  Barn- 
hart,  53  Cal.  97,  99. 

18.  Damages  may  be  awarded  to  extent 
of  depreciation  In  value  of  goods  during 
time  that  they  were  held  by  officer  under 
attachment,  estimated  upon  testimony  show- 
ing value  ot  property  when  taken,  and  its 
value  when  returned. — Frankel  v.  Stern, 
44  Cal.  168,  173;  Witherspoon  v.  Cross,  135 
Cal.  96,  98,  99,  67  Pac.  18. 

19.  Measure  of  damages  in  case  of  at- 
tachment of  personal  property  generally  is 
the  difference  in  value  of  the  attached  prop- 
erty when  seized  and  when  restored,  with 
the  loss  of  Its  use  meanwhile. — McCarthy 
v.  Boot  he.  2  Cal.  App.  170,  83  Pac.  175.  176. 

As  to  estimation  of  value,  see  Kerr's  Cyc. 
Civ.  Code.  2d  ed.,  8  3353  and  note. 

2*.  Same  — Same  — Same—  Corporation 
stoek  wrongfully  attached  presents  case 
within  rule  of  damages  for  wrongful  at- 
tachment of  personal  property  rather  than 
within  rule  concerning  real  property,  for 
stock  generally,  more  than  other  species  of 
personal  property,  is  bought  for  sale,  and 
its  principal  value  in  general  consists  in  its 
selling  value.  Especially  should  this  rule 
apply  when  the  evidence  shows  the  stock 
to  have  been  bought  for  resale,  and  that 
owner  could  and  would  have  sold  it  if  he 
could  have  obtained  possession  and  made 
delivery  and  transfer  thereof. — McCarthy 
v.  Boothe,  2  Cal.  App.  170,  83  Pac.  175,  176. 

21.  Same— Same— Counsel  fees  paid  in 
defending  attachment  suit  constitute  part 
of  damages. — Ah  Thie  v.  Quan  Wan  &  Kan 
Se,  3  Cal.  216.  217. 

As  to  accrual  of  right  of  action*  see  note 
81  Am.  Dec.  467-469. 


Aa  to  attorney's  feea  and 
of  damages,  see   note  68  Am.  St.  Rep.  273. 
274. 


As    to    attorney's    feea    aa    damages,    see 

Kerr's  Cyc.  Civ,  Code,  (  3800  and  note  par. 
19;  §3333  and  note  par.  28,  and  9  3336  and 
note  par.  26. 

As  to  recovery  of  attorney's  fee.  see  note 
77  Ahi.  Dec.  155-158. 

22.  Compare t  Heath  v.  Lent.  1  Cal.  410, 
412. 

23.  Attorneys'  fees  for  defending  attach- 
ment suit  can  not  be  recovered  from  surety 
as  damages,  if  they  have  not  been  actually 
paid.  Damage  accrues  from  payment  sod 
not  from  acquiring  of  liability  so  to  do.— 
Elder  v.  Kutner,  97  Cal.  490,  495.  32  Pac 
563. 


24.  Same— Same— Impairment  of  piala- 
tUTs  credit,  his  inability  to  aell  the  land 
levied  upon,  or  to  contract  loan  upon  se- 
curity of  such  land,  is  not  proximate,  but 
remote  consequence  of  attachment. — Heath 
v.  Lent,  1  Cal.  410,  412;  Elder  v.  Kutner, 
97  Cal.  490,  492,  32  Pac.  663. 
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25.  In  case  of  attachment  of  personal 
property,  where  foods  are  seised  and  taken 
into  possession  of  sheriff,  such  results  may 
be  considered  in  determining  damages  sus- 
tained.—Elder  v.  Kutner,  97  Cal.  490,  492, 
32  Pac.   563. 

As  to  prospective  profits,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  ft  3333  and  note   par.  156. 

8*.  Same— Same— Questions  of  motive  and 
probable  cause  can  not  figure  in  action 
against  sureties  on  undertaking;.  If  attach- 
ment was  maliciously  prosecuted,  action 
therefor  should  be  against  attaching  credi- 
tor.—Elder  v.  Kutner,  97  Cal.  490,  494,  32 
Pac.  563. 

27.  Same  —  Same  —  Sheriff's  fees. — Dam- 
ages covered  by  undertaking  Includes  any 
money  which  defendant  may  have  to  pay 
to  sheriff,  as  fees,  to  procure  release  of 
lien  of  attachment. — Perrin  v.  McMann,  97 
Cal.  52,  65,  31  Pac.  837. 

28.  Undertaking:  — In    general* — A    com- 

•  plaint,  In  an  action  by  a  surety  on  a  bond 
given  to  release  an  attachment,  to  have 
the  judgment  obtained  In  the  attachment 
action  set  aside  and  to  be  permitted  to  as- 
sert the  defense  of  the  original  defendant 
thereto,  fails  to  state  a  cause  of  action,  in 
the  absence  of  any  allegations  tending  to 
show  fraud,  mistake  or  collusion,  and  where 
it  shows,  upon  its  face  that  a  period  of 
over  two  years  elapsed  between  the  filing 
of  the  complaint  and  the  taking  of  judg- 
ment without  the  surety  taking  any  steps 
to  protect  its  interests,  .and  also  that  the 
surety  waited  a  period  of  almost  six  months 
after  the  entry  of  the  judgment  before 
seeking  the  relief  asked  for  in  the  com- 
plaint.— American  Surety  Co.  v.  City  Street 
Improvement  Co..  169  Cal.  172,  146  Pac.  423. 

As  to  necessity  of  bonds  oa  attachments, 

see  note  79  Am.  Dec.  172. 

As  to  release  of  sureties*  see  par.  9,  this 
note. 


As  to  undertakings,  generally,  see,  post, 
§  581,  subd.  1  and  note. 

As  to  undertaking  oa  attachment  la  Jus- 
tices' courts,  see,  post,  8  867. 

29.  A  court  of  equity  at  the  Instance  of  a 
surety  on  a  bond  given  to  release  an  at- 
tachment issued  in  an  action  against  the 
attachment-debtor,  will  not  set  aside  a 
judgment  regularly  obtained  and  entered 
against  the  latter  In  the  attachment  action, 
in  the  absence  of  a  showing  of  fraud,  mis- 
take, or  collusion,  In  obtaining  the  judg- 
ment. A  complaint  by  the  surety  in  an 
action  seeking  such  relief,  which  fails  to  al- 
lege one  of  such  grounds,  is  demurrable. 
— American  Surety  Co.  v.  City  Street  Im- 
provement Co.,  169  Cal.  156,  146  Pac.  428. 

30.  Such  a  complaint  Is  also  subject  to 
the  objection  that  It  shows  upon  its  face 
that  the  plaintiff  was  guilty  of  laches,  where 
It  affirmatively  appears  therefrom  that  a 
period  of  oyer  two  years  elapsed  between 
the  filing  of  the  complaint  In  the  attach- 


ment action  and  the  taking  of  judgment, 
during  all  of  which  time  the  surety  took  no 
step  to  protect  its  Interests,  and  that  it 
waited  a  period  of  almost  six  months  after 
the  entry  of  judgment  against  the  attach- 
ment-debtor before  seeking  to  set  it  aside, 
during  which  interval  the  situation  of  the 
property  formerly  owned  by  the  attach- 
ment-debtor had  changed  so  that  the  judg- 
ment-creditor had  lost  all  possible  chance 
of  recovery  on  Its  claim  from  any  source 
other  than  the  land. — American  Surety  Co. 
v.  City  Street  Improvement  Co.,  169  CaL  156, 
146  Pac.  428. 

SI.  Same— Auendmest  of  defective  un- 
dertaking can  not  be  allowed  at  hearing  of 
motion  to  discharge  attachment  because 
of  such  defect. — Tlbbet  v.  Tom  Sue,  122  Cal. 
206,  208,  209,  54  Pac.  741. 

As  to  amendment  of  bonds  on  attachment* 

see  note  61  Am.  Dec.  130,  181. 

82.  Same  —  Amount     of     undertaking     Is 

based  upon  amount  specified  In  affidavit, 
and  not  amount  demanded  by  complaint. — 
Baldwin  v.  Napa  &  S.  W.  Co.,  137  Cal.  646. 
648.   649,  70  Pac.  732.. 

83.  Undertaking  in  larger  sum  than  that 
required  is  not  objectionable. — Wigmore  v. 
Buell,  122  Cal.  144,  150,  54  Pac.  600. 

84.  Same— An  original.  Independent  con- 
tract on  part  of  sureties,  and  must  be  con- 
strued in  connection  with  statute  which 
authorizes  it. — Frank  el  v.  Stern,  44  Cal.  168, 
171. 


—  Antecedent   to   attachment. — 

Bond  is  antecedent  of  attachment,  and  ac- 
companies in  point  of  time  affidavit  which 
must  be  made  before  writ  is  issued.  It  de- 
pends for  its  legal  effect  upon  writ;  If  no 
writ  be  issued  bond  will  be  null  and  void. 
— Benedict  v.  Bray,  2  Cal.  251,  254,  255.  56 
Am.  Dec.  332. 


tad  exacted  by  officer  when 
he  has  no  authority  to  require  it  is  void. — 
Benedict  v.  Bray,  2  Cal.  251,  256,  56  Am. 
Dec.  332. 

S7.     Same  — By    surety    company. — As    to 

generally,  see,  post,  5  1066  and  note. 

38.  Same— Counter,  to  prevent  attach- 
ment by. — Aa  to  generally,  see.  post,  5  540 
and  note. 

88.     Same  — - >  Dismissal   of  action    on,   and 

delivery  of  undertaking  to  defendant  by 
clerk  of  court. — As  to  generally,  see,  post, 
9  581,  subd.  1  and  note. 

40.  Same— Effect  of. — Undertaking  not 
only  prevents  sheriff  from  making  levy, 
but  prevents  him  from  keeping  any  prop- 
erty already  attached,  and  releases  any 
levy  already  made,  and  substitutes  security 
of  undertaking  in  place  of  property  which 
has  been,  or  Is  about  to  be  attached.  Sure- 
ties who  have  given  bond  which  recites 
issuance  of  writ,  whereby  sheriff  was  com- 
manded to  attach  and  safely  keep  property 
of  defendant  therein  named,  unless  he  gave 
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security  by  undertaking:  In  amount  suffi- 
cient to  satisfy  demand,  and  states  that, 
"Whereas  said  defendant  Is  desirous  of  giv- 
ing; undertaking:  mentioned  in  said  writ,  now 
therefore,"  etc.,  "In  consideration  of  prem- 
ises, and  to  prevent  levy  of  said  attach- 
ment," etc.,  can  not  thereafter  contend  that 
their  undertaking-  was  merely  to  prevent 
levy,  and  not  for  release  of  levy,  and  that 
as  property  of  sufficient  value  to  pay  de- 
mand had  been  seized  before  giving-  of  un- 
dertaking*, there  is  no  liability  on  their 
part. — Preston  v.  Hood,  64  Cal.  405,  407, 
408,  1  Pac.  487;  McNamara  v.  Hammerslagr, 
2  Cal.  Unrep.  259,  2  Pac.  391. 

41.  Same— For  discharge  of  attachmeat. 

— As  to  generally,  see,  post,  5  555  and  note. 

42.  Same— Form  of. — Code  does  not  re- 
quire undertaking:  to  be  executed  in  form 
to  defendants,  but  specifies  conditions  it 
should  contain.  Undertaking:  executed  to 
state  of  California  may  be  sued  upon  by 
defendants  who  are  real  parties  in  inter- 
est.— Taaffe  v.  Rosenthal,   7  Cal.  514,  518. 

See,  post,  §  540  and  note  pars  46,  47. 

4a  to  form  of  bond,  see  note  79  Am.  Dec. 
173.  * 

Aa   to  Joint   and   several   ot>Ua*atlona,   see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  8 1430  and 
note. 

Aa  to  eult  by  real  Party  In  interest,  see, 
ante,  8  367  and  note. 

48.  Same— Jnsttflcatlon  of  sureties. — Un- 
dertaking: must  show  that  sureties  are 
either  householders  or  freeholders.  Writ 
issued  upon  undertaking:  unaccompanied  by 
required  affidavit  is  irregular  and  improp- 
erly issued,  and  should  be  discharged  upon 
application. — Tibbet  v.  Tom  Sue,  122  Cal. 
206,  208,  54  Pac.  741. 


As  to  Justification  of  sureties*  see,  ante. 
i  259  and  note;  and  §  495  and  note. 

As  to  qualifications  of  sureties,  see,  post, 
fi  1057  and  note. 

44.  Same— Omitted  words. — If,  on  exam- 
ination of  whole  undertaking  and  statute, 
it  appears  that  word  was  omitted  from  un- 
dertaking:, and  it  Is  apparent  that  word  was 
intended  to  have  been  inserted,  omitted 
word  may  be  supplied,  and  in  pleading:  bond 
it  may  be  described  according:  to  its  legal 
effect,  as  if  word  had  been  inserted  in  it. 
It  is  not  necessary  that  bond  should  be  re- 
formed before  bringing  suit  upon  it.  Where 
consideration  named  in  recital  of  bond  was 
sum  of  "two  thousand  two  hundred  and 
twenty-five  dollars,"  and  amount  named  in 
condition  was  "two  two  hundred 
and  twenty-five  dollars,"  it  was  held  that 
word  "thousand"  might  be  supplied  so  that 
amount  named  in  condition  of  bond  would 
read  "two  thousand  two  hundred  and  twen- 
ty-five."— Frankel  v.  Stern,  44  Cal.  168,  170. 
172. 

45.  Same— Sufficiency  of. — The  sufficiency 
of  the  undertaking  on  an  attachment  can 
not  be  attacked  on  an  appeal  from  an  order 
refusing  to  dissolve  the  attachment,  where 
it  is  not  made  to  appear  affirmatively  that 
any  objection  was  made  to  the  undertaking 
at  the  hearing  of  the  motion. — Lowenberg 
v.  Jacobson,  25  Cal.  App.  790,  145  Pac.  734. 

46.  Same— Time  of  execution  of  uder- 
taklna*. — Undertaking  executed  after  writ 
has  been  levied  and  attachment  dismissed 
by  plaintiff  Is  void. — Benedict  v.  Bray,  2  Cal. 
251,   255,   256,   66   Am.  Dec.   332. 

47.  Same— Same— May  be  prepared  be- 
fore anlt  is  commenced. — Wheeler  ▼.  Farmer, 
38  Cal.  203,  215. 


§  540.  WRIT,  TO  WHOM  DIRECTED  AND  WHAT  TO  STATE.  The  writ 
must  be  directed  to  the  sheriff  of  any  county  in  which  property  of  such  defend- 
ant may  be,  and  must  require  him  to  attach  and  safely  keep  all  the  property 
of  such  defendant  within  his  county  not  exempt  from  execution,  op  so  much 
thereof  as  may  be  sufficient  to  satisfy  the  plaintiff's  demand  against  such 
defendant,  the  amount  of  which  must  be  stated  in  conformity  with  the  com- 
plaint, unless  such  defendant  give  him  security  by  the  undertaking  of  at  least 
two  sufficient  sureties  in  an  amount  sufficient  to  satisfy  such  demand  against 
such  defendant,  besides  costs,  or  in  an  amount  equal  to  the  value  of  the  prop- 
erty of  such  defendant  which  has  been  or  is  about  to  be  attached;  in  which 
case  to  take  such  undertaking. 

[H  more  than  one  defendant.]  In  the  event  that  the  action  is  against  more 
than  one  defendant,  any  defendant  whose  property  has  been  or  is  about  to  be 
attached  in  such  action  may  give  the  sheriff  such  undertaking,  and  the  sheriff 
shall  take  the  same,  and  such  undertaking  shall  not  subject  sueh  defendant 
to  or  be  answerable  for  any  demand  against  any  other  defendant,  nor  shall 
the  sheriff  thereby  be  prevented  from  attaching  or  be  obliged  to  release  from 
attachment,  any  property  of  any  other  defendant ;  provided,  however,  that  such 
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defendant,  at  the  time  of  giving  such  undertaking  to  the  sheriff,  shall  file  with 
the  sheriff,  a  statement,  duly  verified  under  oath,  wherein  such  defendant  shall 
aver  and  declare  that  the  other  defendant  or  defendants  in  the  action  in  which 
said  undertaking  was  given  has  or  have  not  any  interest  or  claim  of  any  nature 
whatsoever  in  or  to  said  property.  Such  statement  must  further  contain  the 
character  of  such  defendant's  title  and  the  manner  in  which  he  acquired  title 
to  such  attached  property ;  provided,  further,  that  before  said  attachment  shall 
be  released,  the  undertaking  required  by  this  section  must  be  approved  by  the 
judge  of  the  court  issuing  same  or  if  said  writ  of  attachment  is  from  another 
county,  then  by  a  judge  of  a  court  of  similar  jurisdiction  in  the  county  where 
the  levy  shall  have  been  made. 

Several  writs  may  be  issued  at  the  same  time  to  the  sheriffs  of  different 
counties. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  123  of  Practice 
Act,  as  amended  in  1860;  amendment  approved  May  26,  1917,  Stats, 
and  Amdts.  1917,  p.  938.    In  effect  July  27,  1917. 

WEIT  OF  ATTACHMENT— RELEASE  ON 

BOND. 
1.  As  to  construction  of  section — Bond  by 
defendant. 

2,3.  Bond  to  prevent  levy. 

4.  Excessive  attachment — Amount  of  in- 

debtedness to  plaintiff. 

5.  Forthcoming  bonds — As  to  release  on 

— Form  and  requisites  of  bond. 

6.  Same — Action  on  bond — Limit  of  in- 

quiry. 

7.  Same — Common-law  bond,  as  a. 

8, 9.  Return  of  writ— Divests  sheriff  of  any 
statutory  power. 

10- 12.  Sheriff's  duties  and  liabilities — As  to 
absence  of  discretion. 

13.  Same — Conducting  business  of  defend- 

ant. 

14.  Same — Discharge  of  sureties,  does  not 

affect  sheriff's  liability. 
15, 16.  Same — Failure  to  return  property  after 

release  of  lien. 
17- 19.  Same — Sheriff   is   required   to   release 

attached  property  when. 

20.  Same — Unauthorized  sale  of  property. 
21, 22.  Surety— Liability  of  surety. 

23.  Same — Discharge    of    surety — Adjudi- 

cation of  bankruptcy. 

24.  Same — Same — Death  of  defendant. 

25.  Same — Same — Irregularities  in  attach- 

ment. 

26.  Same — Same — Stay-bond  given  by  de- 

fendant on  appeal. 

27.  Same— Same  —  Tender   by    debtor   of 

full  amount. 

28.  Same — Subrogation  to  rights  of  credi- 

tor. 
29,  30.  Undertaking — Common-law  bond. 
31, 32.  Same— Effect  of. 
33-  35.  Same — Purpose  of  bond. 


36.  Same— Same — For  release  of  property 
not  liable  to  seizure. 

37.  Unrecorded    deeds  —  Take    precedence 
over  attachment  or  judgment. 

38.  Writ — Collateral  attack  on. 

39, 40.  Same— Excessive  levy. 

41.  Same — Levy  of  second  writ  after  re- 
-    lease. 

42-  45.  Same — Statement  'of  demand  in  con- 
formity with  complaint. 

46,47.  Same — Same — Amount  stated  must  be 
that  stated  in  affidavit. 

48.  Words    "or    thereabouts" — Following 
specific  statement. 

1.  As  to  construction  of  section— Bond 
by  defendant.  — '  This  section  manifestly 
means  that  the  plaintiff  can  not  have  the 
property  attached  if  the  required  security  is 
given  by  a  bond  to  prevent  the  attachment. 
But  the  section  requires  that  the  bond  must 
be  given  by  the  one  whose  property  Is 
about  to  be  attached.  Its  demand  is  that 
"such  defendant"  give  the  security. — Thayer 
v.  Braden,  27  Cal.  App.  435,  ISO  Pac.  663. 

2.  Bond  to  prevent  levy. — Consideration 
sufficient  If  officer  refrains  from  enforcing: 
or  attempting:  to  enforce  the  writ  whether 
the  defendant  had  property  subject  to  levy 
within  reach  of  the  officer  or  not. — Fresno 
Home  Packing:  Co.  v.  Hannon,  16  Cal.  App. 
286,  116  Pac.  687. 

3.  Recitals  held  sufficient.  In  terms 
joint  and  several.  Hence,  dismissal  as  one 
co-surety  does  not  discharge  the  bond  as  to 
the  other. — Fresno  Home  Packing:  Co.  v. 
Hannon.   16   Cal.  App.    286,    116   Pac.    687. 

4.  Excessive  attainment— Amount  of  in- 
debtedness to  the  plaintiff  is  the  principal 
and  all  important  element  in  the  affidavit. 
The  amount  therein  stated  determines  how 
much  of  the  defendant's  property  the  sheriff 
is  to  seize  and  this  in  turn  limits  the 
amount  for  which  an  undertaking:  may  be 
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demanded  by  the  sheriff  to  prevent  or  re- 
lease the  attachment,  and  an  attachment  in 
excess  of  the  amount  named  in  the  affidavit 
is  not  supported  thereby. — Pinch  v.  Mc- 
Vean,  6  Cal.  App.  272,  274,  91   Pac.  1019. 

5.     Forthcoming?  bo***— As  to  release  on 
—  Form    and    requisites    of    bond.  —  In    the 

case  of  an  attachment  where  the  defendant 
executes  a  redelivery  bond  in  the  form  pre- 
scribed by  the  above  section  in  which  the 
sureties  undertake,  on  condition  of  the  re- 
leasing* of  the  attachment,  that  if  the  plain- 
tiff shall  recover  judgment  the  sureties  will, 
on  demand,  pay  the  amount  thereof  to  the 
plaintiff  does  not  constitute  an  undertaking: 
merely  to  pay  the  debt  for  which  the  at- 
tachment is  levied  but  constitutes  the 
statute  bond  authorized  by  the  above  sec- 
tion obliging  sureties  to  pay  the  Judgment 
recovered  by  plaintiff. — Passow  and  Sons 
v.  U.  S.  Fidelity  &  Guaranty  Co.,  117  Cal. 
31,  170  Pac  1124,  following;  the  doctrine  in 
Preston  v.  Hood,  64  Cal.  406,  1  Pac.  487; 
McCutcheon  v.  Weston,  65  Cal.  37,  2  Pac. 
727;  Gardener  v.  Donnelly,  86  Cal.  372,  24 
Pac.   1072. 


6.  Same— -Action  oi  bond  Limit  of  In- 
quiry.— Whether  property  was  or  was  not 
subject  to  attachment  can  not  be  made  an 
issue  in  action  upon  undertaking;  given  to 
release  the  same. — Bailey  v.  Aetna  Indem- 
nity Co.,   5  Cal.  App.   740,  745,   91  Pac.   416. 

7.  Same— Commos-law  boas!,  as  a. — Un- 
dertaking to  release  attachment  promising 
"that  In  case  the  plaintiff  recovers  judg- 
ment in  the  action  defendant  will  pay  to 
plaintiff  amount  of  whatever  judgment  may 
be  recovered  in  said  action  together  Kith 
percentage,  interest,  and  costs"  reciting  the 
plaintiff's  claim,  the  attachment  and  the 
desire  to  release  the  sa,me  subsequently 
complies  with  this  section  and  Is  good  as  a 
common-law  bond  and  the  recitals  thereof 
are  conclusive  against  the  obligor  whether 
it  be  construed  as  a  statutory  or  a  com- 
mon-law bond. — Bailey  v.  Aetna  Indemnity 
Co.,  5  Cal.  App.  740,  744,  91  Pac.  416. 

As  to  common-law  bond,  see  pars.  29,  30, 
this    note. 

8.  Return  of  writ— Divests  the  sheriff  of 
any  statutory  power  or  authority  to  release 
property  held  by  him  under  writ  of  attach- 
ment. After  the  return,  the  release  must 
be  made  pursuant  to  sections  654  and  556. 
— Kanouse  v.  Brand,  11  Cal.  App.  669,  672, 
106   Pac.   120. 

9.  Under  this  section  the  sheriff  may  re- 
lease property  from  attachment  at  any 
time  prior  to  the  return  of  his  writ,  but 
after  the  return  the  release  must  be  by 
the  court  as  provided  in  sections  554  and 
555. — San  Francisco  Sulphur  Co.  v.  Aetna 
Indemnity  Co.,  11  Cal.  App.  695,  699,  106 
Pac.   111. 

1#.  Sheriff's  duties  and  liabilities — As  to 
absence  of  discretion. — The  sheriff  had  no 
discretion  but  to  obey  the  writ  command- 
ing him  to  "attach  and  safely  keep  all  the 


property."  It  is  his  duty  to  preserve  such 
property  at  his  peril. — Callahan  v.  Dan- 
ziger,  172  Cal.  738,  158  Pac.  760. 

11.  In  keeping1  property  under  process, 
the  same  prudence  and  economy  should  be 
exercised  as  in  the  ordinary  business  affairs 
of  life.  No  unnecessary  expense  should  be 
incurred  therein.  —  Callahan  v.  Danziger, 
172   Cal.    738,   158   Pac.    760. 

12.  It  is  the  duty  of  the  sheriff  instead 
of  levying  the  writ  of  attachment  to  accept 
the  undertaking-  here  provided  for  in  lieu 
of  such  levy  or  if  he  has  made  the  levy 
and  taken  the  property  into  his  custody,  to 
accept  the  undertaking  when  tendered  prior 
to  the  return  of  the  writ  and  release  the 
property  so  attached. — Kanouse  v.  Brand, 
11  Cal.  App.   669,   672,   106   Pac.    120. 

IS.  Same— Conducting  business  of  de- 
fendant.— Sheriff  is  not  authorized  to  keep 
open  and  conduct  business  of  restaurant 
seized  on  attachment  and  charge  expenses 
of  such  business  to  attaching  creditor  un- 
der instructions  of  such  creditor's  attor- 
neys to  keep  open  and  conduct  the  business. 
Attorney  has  no  authority  to  bind  his 
clients  for  such  expenditures. — Alexander 
v.  Denaveaux,  63  CaL  663,  664;  59  Cal.  47 «, 
479. 

14.  game  —  Discharge  of  sureties,  does 
not  affect  sheriff's  liability. — Discharge  of 
sureties  by  defendant,  upon  payment  of  his 
costs  in  action,  does  not  release  sheriff 
and  sureties  on  his  official  bond  from  lia- 
bility for  damages  caused  defendant  by 
failure  of  officer  to  return  attached  prop- 
erty to  defendant  after  judgment  in  his 
favor,  where  he  has  unlawfully  permitted 
warehouseman  with  whom  he  has  stored 
property  to  sell  it.  Such  act  of  sheriff  is 
tort,  and  sureties  on  undertaking;  given  in 
attachment  suit  are  not  joint  tort-feasors 
with  him. — Aigeltinger  v.  Whelan,  133  Cal. 
110,    113,    65    Pac.    126. 

As  to  sheriff's  and  keeper's  fees,  see,  post. 
§  642  and  note  pars.  55-63. 

15.  Same  —  Failure  to  return  property 
after  release  of  lien. — Judgment  for  defend- 
ant in  attachment  suit  is  admissible  in 
evidence  to  establish  dissolution  of  attach- 
ment and  show  defendant's  right  to  return 
of  property  in  an  action  against  officer  for 
damages  for  failure  to  return  property. — 
Aigeltinger  v.  Whelan,  183  Cal.  110,  113,  65 
Pac.   125. 

16.  Administrator  of  defendant  may  sue 
officer  for  conversion  of  attached  property 
for  detaining  and  selling  same  after  disso- 
lution of  attachment  by  death  of  defendant 
— Ham  v.  Henderson,  50  Cal.  367,  369. 

17.  Same— Sheriff  Is  required  to  release 
attached  property  when  defendant  does 
either  one  of  two  thing's,  to  wit:  1.  Gives 
undertaking  sufficient  to  satisfy  demand:  or 
2.  Gives  undertaking;  fn  amount  equal  to 
value  of  property  attached. — Cur  tin  v.  Har- 
vey,  120  Cal.  620,  621,  52  Pac.  1077. 
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As  to  discharge  of  attachment  against 
steamers.  Teasels,  and  boats,  see,  post, 
91  822,   825   and  note. 

As  to  release  by  plaintiff,  see,  ante,  5  637 
and   note   pars.    178-180. 

As  to  release,  on  the  record,  off  attach- 
ment off  real  property,  see  Kerr's  Cyc.  Pol. 
Code,  2d  ed.,  §  4157,  subd.  7  and  note. 

18.  Sheriff  In  his  official  capacity  has  no 
authority  to  release  attachment,  except 
what  statute  gives  him,  either  expressly  or 
by  necessary  implication.  There  is  no  au- 
thority given  by  virtue  of  his  office  to  re- 
lease property  before  return  of  writ,  except 
upon  giving:  of  undertaking  provided  by 
this  section.  After  return,  statute  gives 
him  no  authority  at  all  in  that  behalf.  If 
he  then  attempts  to  release  property  with- 
out plaintiff's  consent,  it  Is  breach  of  his 
duty.  If  he  does  so  with  plaintiff's  consent, 
he  obtains  his  authority  from  plaintiff  and 
not  from  statute.  If  defendant  after  return 
of  writ  desires  release  of  property,  he  can 
not  lawfully  obtain  it  from  sheriff,  but  must 
apply  to  plaintiff,  or  may  enter  his  appli- 
cation, in  action,  applying  to  court  for  order 
of  release,  as  provided  for  in  sections  554 
and  556,  post. — Hesser  v.  Rowley,  139  Cal. 
410,  418,  78  Pac.  166;  Maskey  v.  Lackmann, 
146  Cal.  777,  779,  81  Pac.  115. 

19.  Court  will  presume  release  to  have 
been  made  before  return  of  writ,  in  col- 
lateral action  where  pleadings  do  not  aver 
contrary  fact. — Maskey  v.  Lackmann,  146 
Cal.  777.  779.  81  Pac.  115. 

20.  game     Unauthorised  sale  off  property. 

— Sheriff  has  no  right  to  sell  property  or 
to  permit  it  to  be  sold,  pending  suit,  in  ab- 
sence of  order  of  court  directing  its  sale. 
Act  of  warehouseman,  with  whom  he  has 
stored  it,  in  making  sale,  is  to  be  treated  as 
act  of  his  principal,  sheriff;  and  In  so  sell- 
ing or  permitting  property  to  be  sold  with- 
out authority  of  law,  sheriff  becomes  liable 
as  for  conversion  of  property,  whether  he 
ever  had  lien  on  it  for  his  fees  or  not. — 
Aigeltinger  v.  Whelan,  133  Cal.  110,  112,  65 
Pac.    125. 

As  to  aale  off  perishable  property,  see, 
post,  9  547  and  note. 

21.  Surety— Liability  off  surety*  where  he 
gives  undertaking  sufficient  to  satisfy  de- 
mand, is  measured  by  amount  of  plaintiff's 
demand;  but  if  he  gives  undertaking  for 
amount  equal  to  value  of  property  attached, 
his  liability  la  value  of  property  attached. 
— Curtin  v.  Harvey,  120  Cal.  620,  621.  62 
Pac.  1077. 

As  to  contribution,  a*e  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  9  1432  a<nd  note. 

As  to  Joint  nasi  several  obligations,  see 
Kerr's  Cyc  Civ.  Code,  2d  ed.,  9 1*30  and 
note. 

As  to  lights  off  and  liabilities  at  sureties, 
generally,  see,  post,  9  *41  and  note;  1 978 
and  note;  and  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
19  2881-2860  and  notes. 


22.  In  action  against  two  or  more  de- 
fendants, where  undertaking  was  to  pay  "if 
plaintiff  shall  recover  Judgment  in  said  ac- 
tion," sureties  are  liable  if  judgment  re- 
covered be  against  only  one  of  defendants. 
— McCutcheon  v.  Weston,  66  Cal.  37,  39,  2 
Pac.   727. 

23.  Same — Discharge  off  surety— Adjudi- 
cation off  bankruptcy  of  defendant  within 
four  months  after  levy  of  attachment  will 
not  discharge  sureties  on  bond,  conditioned 
for  payment  of  any  judgment  which  plain- 
tiff might  recover  against  defendant,  if  de- 
fendant does  not,  in  the  attachment  suit, 
plead  the  discharge  In  bankruptcy  and 
plaintiff  recovers  the  judgment. — Goodhue 
v.  King,  55  Cal.  377,  378.  See  Anderson  v. 
Goff,  72  Cal.  65,  68,  1  Am.  St.  Rep.  34.  13 
Pac.  73. 

As  to  discharge  off  principal  by  operation 
off  law  not   being  discharge  off  surety,  see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  9  2825  and 
note. 

24.  Same  — >  Sane  — >  Death    off    defendant 

after  release  of  property  upon  giving  of 
statutory  bond  does  not  discharge  sureties. 
— Bunneman  v.  Wagner,  16  Ore.  433,  8  Am. 
St.  Rep.  306,  18  Pac.  841. 

28.  Same  —  Same  —  Irregularities  In  at- 
tachment.— Bond  or  undertaking  given  to 
obtain  release  of  property  seized  upon  at- 
tachment is  not  rendered  Invalid  by  irregu- 
larity in  making  such  attachment. — Bun- 
neman v.  Wagner,  16  Ore.  438,  436,  8  Am. 
St.  Rep.  306,  18  Pac.  841. 

26.  Same— Same— Stay-bond  given  by  de- 
fendant on  appeal  does  not  discharge  obli- 
gation of  undertaking  given  under  this  sec- 
tion to  prevent  attachment — Ayres  v.  Burr, 
132  Cal.  125,  129,  64  Pac.  120. 

27.  Same— Same— Tender  by  debtor  off 
full  amount  for  which  sureties  became  liable 
upon  judgment  against  defendant  dis- 
charges sureties  from  further  liability.  For 
purpose  of  discharging  sureties  it  is  un- 
necessary that  tender  should  be  kept  good. 
— Curiae  v.  Packard,  29  Cal.  194,  198,  200; 
Hayes  v.  Joseph!,  26  Cal.  536,  546. 

As  to  offer  off  performance  exonerating 
surety,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
fi  2848  and  note. 

28.  Same— Subrogntloa  to  rights  off  cred- 
itor.— Surety  may  be  subrogated  to  rights 
of  creditor  against  maker  of  note  upon 
which  judgment  has  been  obtained  in  at- 
tachment suit  in  which  undertaking  was 
given  for  release  of  attached  property,  if. 
after  judgment,  he  pays  judgment  and  takes 
assignment  of  it  from  plaintiff;  but  he  is  not 
subrogated  to  rights  of  creditor  against  in- 
dorsee against  whom  judgment  was  recov- 
ered in  same  action,  undertaking  not  having 
been  given  to  secure  release  of  property  of 
such  Indorser.  Such  undertaking  created 
no  obligation  or  privity  between  surety  and 
indorser.  His  payment  was  performance 
solely  of  obligation  of  his  principal,  maker 
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of  note,  and  he  is  confined  to  rights  of 
judgment-creditor  against  latter. — March  v. 
Barnet,  121  Cal.  419,  422,  423,  66  Am.  St. 
Rep.  44,  63  Pac.  93S. 

As  to  sabrogatlen  of  sureties*  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  |  2848  and  note. 

28.     Undertaking*  —  Common-la  w    bead. — 

Where  statute  requires  bond  to  be  executed 
in  particular  form,  and  not  otherwise,  no 
recovery  can  be  had  on  bond  professedly 
taken  under  authority  of  act,  if  it  does  not 
conform  to  it;  but  if  statute  prescribes  form 
without  making  prohibition  of  any  other, 
bond  which  varies  from  It  may  be  good  at 
common  law.  Such  undertaking  given  vol- 
untarily in  consideration  of  release  of 
property  held  under  attachment  is  founded 
upon  sufficient  consideration  and  is  valid 
as  common -law  obligation  for  payment  of 
money. — Palmer  v.  Vance,  IS  Cal.  653,  554, 
556;  Smith  v.  Fargo,  67  Cal.  157,  168,  159; 
Lightle  v.  Berning,  15  Nev.  389,  394;  Bunne- 
man  v.  Wagner,  16  Ore.  433,  436,  18  Pac 
841. 

As  to  defects  which  do  mot  Invalidate 
statutory  bonds,  see  note  8  Am.  St.  Rep. 
310. 

"    As  to  delivery  bomdo,  see  note  25  Am.  Dec 
429,  430. 

As  to  Justldeatlon  of  sureties,  see,  ante, 
|  495    and    note. 

As  to  qaalllcationa  of  sureties,  see,  post, 
{  1057  and   note. 

As  to  sufficiency  of  bond  for  release  of  at- 
tachment, see  note  8  Am.  St  Rep.  310. 

As  to  undertaking?  by  surety  company,  see* 
post,   1 1056  and  note. 

30.  Forms  of  undertaking  held  to  be  in- 
sufficient as  statutory  bonds,  but  good  as 
common-law  bonds,  are  given  in  the  follow- 
ing cases. — Palmer  v.  Vance,  13  Cal.  663,  554, 
556;  Curiae  v.  Packard.  29  Cal.  194,  199; 
Smith  v.  Fargo,  67  Cal.  157,  158,  159. 

SI.  Same— Effect  of. — If  security  re- 
quired by  section  be  given,  plaintiff  can  not 
have  defendant's  property  attached. — Ayres 
v.  Burr,  182  Cal.  126,  129,  64  Pac  120. 

32.  If  sheriff  takes  a  sufficient  statutory 
undertaking  his  duty  in  premises  Is  dis- 
charged and  he  is  not  further  responsible 
in  such  matter.— Curiae  v.  Packard,  29  Cal. 
194,  199. 

88.  Same— Purpose  of  bond  is  to  prevent 
any  attachment  of  defendant's  property. — 
Ayres  v.  Burr,  132  Cal.  126,  130,  64  Pac.  120. 

34.  Bond  is  not  given  alone  as  personal 
protection  to  sheriff,  but  is  given  for  bene- 
fit of  parties  to  action, — as  to  defendant  to 
protect  his  property  from  attachment;  as  to 
plaintiff,  as  security  for  payment  of  Judg- 
ment that  may  be  finally  rendered  in  case. 
— Ayres  v.  Burr,  182  Cal.  125,  129,  64  Pac. 
120. 

35.  Undertaking  is  in  favor  of  plaintiff 
In  action,  notwithstanding  It  runs  in  name 
of  sheriff.     Plaintiff  is  real  party  in  inter- 


est, and  he  may  sue  upon  it  as  such. — 
Curiae  v.  Packard,  29  Cal.  194,  200;  Lomme 
v.  Sweeney,  1  Mont  584,  590. 

See,  ante,  8  689  and  note  par.  47. 


court*  see  note 


gate—  Same  For  release  of 
erty  not  liable  to  selaure. — Bond  given  for 
release  of  vessel,  seized  under  act  of  April 
10,  1860,  but  which  was  not  liable  to  seizure 
under  that  act,  is  void. — McQueen  v.  Ship 
Russell,  1  Cal.  165,  167.  See  McMillan  v. 
Dana,  18  Cai.   339,   349;   Pierce  v.  Whiting. 

63  Cal.  538,  540. 

87.  Unrecorded  deeds— Take  precedence 
over  attachment  or  Judnrment. — Wolfe  v. 
Lang-ford,  14  Cal.  App.  359,  112  Pac  203. 

88.  Writ — Collateral  attack  osu — Validity 
of  writ  regular  on  its  face  can  not  be  col- 
laterally attacked  for  irregularities  in  pro- 
ceedings upon  which  writ  is  based. — 
Schrivener  v.  Diets,  68  Cal.  1,  3.  4,  8  Pac 
609;  Mores!  v.  Swift,  15  Nev.   215,   220. 

As  to  amendment  of  writ,  see  cases  cited 
in  Archibald  v.  Thompson,   2  Colo.  388. 

As  to  execution  of  writ,  see,  post,  I  642 
and  note. 

As  to  necessity  of  seal  on  writ,  see.  ante. 
i  153,  subd.  1  and  note. 

As  to  omission  of  senl  of 

61   Am.   Dec.    118,   127. 

As  to  writ  of  attachment  loaned  by 
tlces'  courts,  see,  post,  |  868  and  note. 

*••  8ame— Excessive  levy. — If  value  of 
property  be  uncertain  at  time  of  attach- 
ment it  does  not  necessarily  follow  that 
attachment  was  excessive  because  Its  value 
was  subsequently  ascertained  to  be  greatly 
In  excess  of  demand  sued  for. — Sexey  v. 
Adkison,  40  Cal.  408,  417. 

40.  Damage  caused  by  excessive  levy 
can  not  be  set  up  by  defendant  by  way  of 
cross-complaint  in  attachment  suit. — Jef- 
freys v.   Hancock,   57  Cal.   646.   647. 

41.  Same— Levy  of  second  writ*  after  re- 
lease.— Sheriff  may  properly  refuse  to  levy 
second  writ  issued  by  clerk  upon  applica- 
tion of  plaintiff  and  which  is  regular  upon 
its  face,  if  upon  issuing  of  former  writ  de- 
fendant gave  undertaking  under  this  section 
to  prevent  levy.  Fact  that  defendant  after 
Judgment  against  him  appealed,  giving 
stay- bond,  does  not  affect  question,  as  such 
stay-bond  would  not  have  effect  of  dis- 
charging obligation  of  sureties  on  such  un- 
dertaking.— Ayres  v.  Burr,  132  Cal.  126,  129 

64  Pac.   120. 

42.  Same— Statement  of  demnnd  In  con- 
formity with  complaint  is  to  be  construed 
as  limited  to  complaint  upon  cause  of  action 
for  which  writ  tit  attachment  is  authorized. 
Section  does  not  declare  that  amount  of 
demand  should  be  same  as  that  amount 
asked  for  by  plaintiff  In  prayer  of  his  com- 
plaint, and  by  holding  that  demand  stated 
in  writ  must  be  In  conformity  with  com- 
plaint, so  far  as  Its  allegations  authorize 
writ  of  attachment,  full  effect  is  given  to  all 
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provisions  of  several  sections  upon  this 
subject. — Baldwin  v.  Napa  A  8.  W.  Co.,  187 
Cal.  646,  648,  649,  70  Pac.  732. 

As  to  failure  to  state  demaad  for  laterest, 

see,   ante,   8  538   and   note. 

43.  Requirements  of  section  that  amount 
of  demand  must  be  stated  In  writ  in  con- 
formity with  complaint,  is  so  plain  that 
there  is  no  room  left  for  construction  or 
speculation. — Kennedy  v.  California  Sav. 
Bank,  97  Cal.  93,  99,  33  Am.  St.  Rep.  163, 
31  Pac.  846. 

44.  Where  complaint  demands  certain 
specific  sums,  which  allegations  show  to  be 
due  from  defendant  to  plaintiff,  and  also 
certain  other  sums  which  are  properly  part 
of  sheriff's  costs  In  keeping  attached  prop- 
erty, writ  in  stating;  amount  demanded  is 
in  sufficient  conformity  with  complaint  If  it 
states  demand  to  be  amount  which  is  prop- 
erly alleged  to  be  due  to  plaintiff. — Wig- 
more  v.  Buell,  122  Cal.  144,  151,  152,  64  Pac. 
600. 

45.  When  complaint  demands  different 
amounts  from  several  defendants  writ  must 
conform  to  complaint,  and  direct  attach- 
ment of  so  much  property  of  respective  de- 
fendants as  will  secure  amount  alleged  to 
be  due  from  each.  In  action  against  cor- 
poration and  its  stockholders  to  recover 
amount  due  upon  contract  of  corporation, 
writ  issued  against  each  stockholder  must 
be  for  amount  which  complaint  states  to 
be  due  from  such  stockholder,  and  not  from 


amount  due  from  corporation. — Kennedy  v. 
California  Sav.  Bank,  97  Cal.  93,  98,  88  Am. 
St.  Rep.  163,  31  Pac.  846. 

46.  Same— Same— Amount  stated  mnut  be 
that  stated  In  attdavlt. — It  can  not  exceed 
that  stated  in  complaint,  but  it  may  be 
less. — De  Leonis  v.  Etchepare.  120  Cal.  407, 
411-416,  62  Pac.  718;  Tibbet  v.  Tom  Sue,  122 
Cal.  206,  208,  54  Pac.  741:  Hale  Bros.  v. 
Milliken,  142  Cal.  134.  139,  75  Pac.  663. 

47.  Demand  which  is  referred  to  is  that 
which  is  stated  In  affidavit  upon  which  writ 
is  sought,  not  amount  for  which  in  his 
complaint  plaintiff  has  asked  judgment 
against  defendant.  Basis  for  writ  Is  affi- 
davit, and  clerk  must  look  to  that  alone 
for  purpose  of  determining  amount  for 
which  sheriff  is  to  levy  under  writ,  as  well 
as  amount  for  which  undertaking  is  to  be 
given.  Plaintiff  may  file  unverified  com- 
plaint for  which  judgment  is  sought  against 
defendant  for  larger  amount  than  he  would 
be  willing  to  support  by  his  oath,  but  he 
is  entitled  to  writ  of  attachment  for  only 
amount  in  which  he  can  "specify"  in  affi- 
davit that  defendant  is  "indebted"  to  him. 
— Baldwin  v.  Napa  &  S.  W.  Co.,  137  Cal. 
646,  648,  649,  70  Pac.  732. 

48.  Words  "or  thereabout*"— Following* 
•peelfte  statement  of  amount  of  demand  do 
not  render  attachment  proceedings  void 
upon  collateral  attack. — Davis  v.  Baker,  88 
Cal.  106,  107,  25  Pac.  1108. 

See  note  17  Am.  Rep.  468. 


§541.  SHARES  OF  STOCK  AND  DEBTS  DUE  DEFENDANT,  HOW 
ATTACHED  AND  DISPOSED  OF.  The  rights  or  shares  which  the  defendant 
may  have  in  the  stock  of  any  corporation  or  company,  together  with  the  inter- 
est and  profit  thereon,  and  all  debts  due  such  defendant,  and  all  other  prop- 
erty ig  this  state  of  such  defendant  not  exempt  from  execution,  may  be 
attached,  and  if  judgment  be  recovered  be  sold  to  satisfy  the  judgment  and 
execution. 

History:    Enacted  March  11,  1872,  re-enactment  of  §  124  of  Practice 
Act 


WHAT  MAY  AND  WHAT  MAY  NOT  BE 

ATTACHED. 

1.  As  to  attacbability  of  property — Leg- 

islature may  provide. 

2.  Same — Property  made  attachable. 
3-  8.  Same— Same — Corporate    stock. 

9.  Same — Same — Credits  of  defendant. 
10- 12.  Same — Same — Cropper's  interest. 

13.  Same — Same — Debts  due  to  defendant. 

14.  Same — Same — Debt  of  vendee  to  ven- 

dor. 

15.  Same — Same — Debt  secured  by  mort- 

gage- 

16.  Same  —  Same  —  Distributive  share  of 

heir. 

17.  Same — Same — Growing  crop  of  grain. 


18.  Same — Same — Homestead,  when. 

19.  Same  —  Same  —  Insolvent's    property, 

When. 

20.  Same — Same  —  Interest   of   tenant   in 

common. 

21.  Same — Same— Judgment  debt. 

22.  Same — Same — Leasehold  interest 

23.  Same— Same  —  Money  deposited  with 

clerk  of  court,  when. 

24.  Same — Same — Money  in  agent 's  hands. 

25.  Same  —  Same  —  Mortgaged  personal 

property. 

26.  Same  —  Same  —  Mortgager's  interest 

in  mortgaged  land. 

27-  30.  Same — Same — Partnership  property. 

31.  Same — Same — Pledged  property. 

32.  Same — Same — Prisoner's  estate. 
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33.  Same — Same — Prisoner's  property  held 
by  officer  as  bailee. 

34, 35.  Same — Same — Promissory  note. 

36-  38.  Same — Same  —  Property  conveyed  in 
fraud  of  creditors. 

39.  Same — Same  —  Property  in  hands  of 
bailee. 

40, 41.  Same — Same — Property  in  hands  of 
executor,  receiver,  etc.,  after  decree 
of  distribution. 

42.  Same — Same — Beal    estate. 

43.  Same — Same — Same — Mining  claim. 

44,45.  Same — Same — Bight  of  redemption  in 
real  state. 

46.  Same — Same — Boiling  stock  and  sup- 
plies. 

47,48.  Same — Same — Trust  property. 

49.  Same — Property  not  attachable. 

50.  Same — Same — Assigned    chose    in   ac- 

tion. 

51.  Same — Same — Assigned  interest  in  ex- 

ecutory  contract. 

52.  Same — Same — Bank  deposit,  when. 

53.  Same — Same — Broker's   seat   in  stock 

and  exchange  board. 

54.  Same — Same — Contingent  interests, 

55.  Same — Same — Contracts  which  are  con- 

tingent and  complicated. 

56.  Same — Same — Crop  abandoned  by  les- 

57.  Same — Same — Crops  grown  by  adverse 

possessor  of  lands. 

58.  Same  —  Same  —  Cropper's    interest, 

when. 

59-64.  Same — Same — Custody  of  law — Prop- 
erty in. 

65-70.  Same — Same — -Debts  not  due. 

71.  Same — Same — Debt    of    purchaser    of 

mortgaged  land,  when. 

72.  Same — Same  —  Equitable    interest    of 

subcontractor  in  portion  of  building- 
contract. 

73.  Same — Same — Equitable  right  of  as- 

signee of  vendee. 

74-  76.  Same — Same — Exempt  property. 

77.  Same — Same — Franchise  of  street  rail- 

way. 

78.  Same — Same — Franchise  to  collect  toll. 

79.  Same — Same — Funds  of  bank  in  liqui- 

dation. 

80.  Same — Same — Homestead,  excess  value 

of. 

81.  Same — Same — Judgments. 

82.  Same  —  Same  —  License    or    privilege 

which  is  personal. 

83.  Same — Same — Mortgagee's  interest  in 

mortgaged  land. 

84.  Same — Same — National  bank,  property 

of. 

$5,  86.  JSame — Same — Patent  right 


87,88.  Same  —  Same  —  Prisoner's  property 
taken  by  sheriff  in  his  official  ca- 
pacity. 

89.  Same — Same — Property    in   hands   of 

administrator. 

90.  Same — Same — Property    in    hands   of 

executor,  receiver,  etc.,  before  decree 
of  distribution. 

91.  Same — Same — Public  buildings. 

92.  Same — Same — Salary    of    public   offi- 

cials. 

93,94.  Same — Same — Trust  property. 

95.  Same — Same — Vendor's  lien. 

96.  Property  of  defendant  only — Can  be 

attached. 

97.  Test  of  attachability. 

1.  A»  to  attaehabllfty  of  property— Le*> 
lalatnre  may  provide  what  classes  of  prop- 
erty may  be  attached. — Dennis  v.  First  Nat 
Bank  of  Seattle.  127  Cal.  453,  455,  78  Am. 
St.  Rep.  79,  59  Pac.  777. 

Aa  to  teat  of  attachablllty,  see  par.  97, 
this  note. 


Aa  to  varnish  meat  off  aonreslaent 
tor    where    property    Itaelff    la     not     within 
Jurladletlon,  see  notes   19  L.  R  A.    577-580; 

67  L.  R.  A.  209;  3  L.  R.  A.  (N.  S.)  608;  20 
L.  R.  A.  (N.  S.)  264;  L.  R.  A.  1915F,  880; 
brief  8  L.  R.  A.  68;  14  L.  R.  A.'  562;  20  L.  R.  A. 
119;  21  L  R  A.  164,  166;  22  L.  R.  A.  287- 
289;  23  L.  R.  A.  210,  211;  23  I*  R.  A.  446: 
27  L.  R.  A.  652;  30  L.  R.  A.  365;  86  L  R  A. 
550,  640;  40  L.  R.  A.  238;  42  I*  R.  A.  284: 
44  L.  R.  A.  101,  116;  45  L.  R.  A.  258;  48 
L.  R.  A.  453;  51  L.  R.  A.  117;  62  L.  R.  A. 
195;  67  L.  R.  A.  122. 

Aa  to  property  Mot  wttbJai  JnrlaaUetfea  off 
court,  see  brief  !3  L  R.   A.   445,   446. 

2.  Same  —  Property   made   attachable.  — 

The  following:  property  has  been  held  liable 
to  attachment: 

Aa  to  attachment  off  co-operative  aaaoeia- 
tlon,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  9  658 f. 

Aa  to  attachment  off  ■teamera.  vessels, 
aad   boats,   see,   post,    $817   and   note. 

Aa  to  property  subject  to  ft-amishment,  see 

note  100  Am.  Dec.  510. 

As  to  what  la  property,  see  Kerr's  Cyc 
Civ.  Code,  2d  ed.,  8  14  and  note. 

3.  Same— Same— Corporate  etocau — Lan- 
kershlm  Ranch  L.  &  "Vy".  Co.  v.  Herberger, 
82  Cal.  600,  604,  23  Pac.  134;  McFall  v. 
Buckeye  G.  W.  Assoc,  122  Cal.  468,  469,  470. 

68  Am.  St.  Rop.  47,  65  Pac  253. 

As  to  attachment  off  corporate  atocka,  see. 
post,   fi  642,  note  par.  3. 

As  to  attachment  off  shares  off  Joint  stock 
company,  see   brief   8   L.   R.   A.   358. 

As  to  attachment  off  stock  off  foretfra 
poratlon,  see  note  56  I*  R.  A.  796-809. 

As  to  situs  off  corporation  stock  for 
pose  of  attachment,   see  brief   IS   L,  R 
157. 
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4.  Attachment  of  corporate  stock  Im- 
pounds all  profits  and  dividends  thereon. 
— McCarthy  Co.  v.  Booth e,  2  Cal.  App.  170, 
83  Pac.  175,  176. 

5.  Stock  certificates  pledged  as  collateral 
security,  but  which  have  not  been  trans- 
ferred on  the  books  of  the  company,  and 
possession  of  which  the  pledgee  has  not 
retained,  may  be  attached  In  an  action 
against  the  owner  thereof,  and  as  to  the 
attaching  creditor  such  a  pledge  is  void. — 
McFall  v.  Buckeye  G.  W.  Assoc,  122  Cal. 
4G8,  470,  68  Am.  St.  Rep.  47,  55  Pac.  253. 

6.  Assignee  or  pledgee  of  certificate  of 
stock,  in  order  to  protect  his  rights  as 
against  attachment  levied  upon  such  stock 
as  property  of  his  assignor  or  pledgeor, 
must  cause  reissue  of  certificate  to  himself, 
or  he  must  serve  notice  on  corporation  that 
he  holds  the  certificate  as  such  assignee  or 
pledgee.  It  Is  settled  law  in  this  state  that 
one  who  purchases  at  execution  sale  shares 
of  corporation,  standing  on  books  of  cor- 
poration, in  name  of  Judgment-debtor,  is 
entitled  to  have  certificate  of  such  shares 
reissued  to  him  as  such  purchaser,  if  at  time 
of  the  purchase  he  acts  in  good  faith  and 
without  notice  that  outstanding  certificate 
has  been  assigned  or  pledged  to  some  per- 
son other  than  judgment-debtor.  —  West 
Coast  S.  F.  Co.  v.  Wulff,  133  Cal.  315,  316, 
317,  85  Am.  St.  Rep.  171,  65  Pac.  622  (citing 
earlier  cases). 

7.  Where  execution  purchaser  of  stock 
has  notice  that  it  has  been  assigned  as  se- 
curity, he  takes  It  subject  to  the  rights  of 
assignee.  —  Weston  v.  The  Bear  River  A 
A.  W.  &  M.  Co.,  6  Cal.  426,  427;  Naglee  v.  Pa- 
cific W.  Co.,  20  Cal.  529,  533;  People  ex  rel. 
Mead  v.  Elmore,  35  Cal.  653,  665;  Winter  v. 
Belmont  Min.  Co.,  53  Cal.  428,  431;  Farmers' 
Nat.  O.  Bank  v.  Wilson,  58  Cal.  600,  604; 
Wejt  Coast  S.  F.  Co.  v.  Wulff,  133  Cal.  315, 
316,  317,  86  Am.  St.  Rep.  171,  65  Pac.  622. 

8.  Pledgee  In  whose  name  pledged  stock 
stands  on  books  of  corporation  has  attach- 
able Interest  therein.  —  Strout  v.  Natoma 
W.  A  M.  Co.,  9  Cal.  78,  80. 

to    attachment    of    corporate     stock 
km*    been    assigned    by    owner,    bat 
•ansf erred  oi  books  of  company,  see 
note  37  Am.  Rep.  353,  854. 

9.  Same— Same— Credits  of  defendant  in 
possession  of  another  are  attachable  by  gar- 
nishment— Davis  v.  Mitchell,  84  Cal.  81,  88; 
Robinson  v.  Tevis,  38  Cal.  611,  614;  Gow  v. 
Marshall,  90  Cal.  565,  568,  27  Pac.  422; 
Deerlng  St  Co.  v.  Richardson-Kimball  Co., 
109  Cal.  73,  84,  41  Pac.  801. 

As  to  definition  of  credits,  see,  post,  |  544 
and  note  pars.  5,  6. 

lsV     Basse  —  Sane  —  Cropper's  tmterest  as 

tenant  in  common  until  division  of  crop, 
where  there  is  no  valid  agreement  that  the 
title  shall  remain  in  landlord  until  a  segre- 
gation of  their  Interests,  is  liable  to  attach- 
ment. His  interest  being  that  of  tenant  In 
common,  the  entire  crop  belonging  to  him- 


self as  co-tenant,  must  be  attached  so  as  to 
subject  to  sale  the  interest  of  tenant. — Ber- 
nal    v.    Hovious,    17    Cal.    541,    546,    647,    79 
Am.  Dec.  647. 
See  par.   58,  this  note. 

As  to  cropping  contracts,  see  Kerr's  Cyc 
Civ.  Code,  2d  ed.,  |  1925  and  note  pars.  23 
and  24. 

As    to    grain    raised    on    homestead,  see 

Kerr's    Cyc.    Civ.    Code,    2d    ed.,    §  1240    and 
note  pars.  16,  17. 

As  to  right  of  landlord  to  reserve  title 
to  or  Hen  on  crops  to  be  raised  by  his  ten- 
ant, see  note  14  Am.  St.  Rep.  166-168. 

11.  Cropper's  interest  In  harvested  crop 
which  by  terms  of  lease  is  to  remain  prop- 
erty of  landlord  until  division  of  crop,  and 
to  be  security  for  any  indebtedness  of  crop- 
per to  landlord;  becomes  liable  to  attach- 
ment as  property  of  cropper  whenever  latter 
delivers  proportion  due  to  landlord  to  his 
order,  and  balance  remains  In  possession  of 
cropper.  Fact  that  share  of  cropper  re- 
mains on  landlord's  property,  and*that  lat- 
ter claims  lien  for  advances,  will  not  devest 
right  of  attachment  after  segregation.  After 
such  segregation  of  property,  landlord  can 
not  maintain  secret  lien  upon  the  share 
of  cropper  which  is  left  in  his  possession. 
— Crocker  v.  Cunningham,  122  Cal.  547,  550, 
65   Pac.   404. 

13.  Landlord  and  tenant  may  by  agree- 
ment provide  that  all  crops  raised  upon 
land  may  be  delivered  to  and  remain  prop- 
erty of  landlord,  and  be  disposed  of  by  him, 
and  such  agreement  will  protect  title  of 
landlord  in  property  as  against  attaching 
creditor  of  tenant.  But  it  will  be  found 
upon  examination  of  cases  that  in  every 
case  where  such  agreement  is  upheld,  it  Is 
made  for  protection  of  landlord,  In  cases 
of  advancement  by  him,  or  for  some  other 
reason;  in  other  words,  there  is  some  con- 
sideration shown  for  agreement  by  which 
title  remains  in  landlord.  Such  rule  does 
not  apply  where  property  or  part  of  it  de- 
livered to  landlord  is  to  be  immediately  re- 
delivered to  and  become  property  of  tenant. 
In  latter  case  interest  of  lessee  In  crop  is 
subject  of  attachment,  notwithstanding  spe- 
cific provision  in  lease  that  title  to  crop 
shall  remain  in  lessor  until  divided  by 
him. — Farnum  v.  Hefner,  79  Cal.  675,  582. 
683,  12  Am.  St.  Rep.  174,  21  Pac.  955;  Stock- 
ton Sav.  &  L.  Soc.  v.  Purvis,  112  Cal.  236. 
288,    242,   53  Am.   St   Rep.   210,   44  Pac.    661. 


IS.     Same— Same—Debts  doe  to  defendant 

are  attachable  by  garnishment. — Deerlng  A 
Co.  v.  Richardson-Kimball  Co„  109  Cal.  73, 
84,  41  Pac.  801 ;  Gow  v.  Marshall,  90  Cat  565, 
668,  37  Pac.  422. 

r 

Km  to  saethod  of  attaching  debts,  see,  post. 
9  542,   note   par.   4. 

As  to  definition  of  debts,  see,  post,   9  644 
and  note  pars.  9  and   10. 
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As  to  garnishment  of  debt  dse  on  nego- 
tiable paper,  see,  post,  9  544  and  note  pars. 
12-14. 

14.  Same— Same— Debt  of  vendee  to  ven- 
dor is,  after  maturity,  subject  to  garnish- 
ment.— Ross  v.  Heintzen,  36  Cal.  313,  321. 

15.  Same— Same— Debt  secured  by  mort- 
gage, like  other  debts,  may  be  attached  by 
garnshment,  but  In  no  other  way. — McGur- 
ren   v.  Garrlty,  68  Cal.  566,  668,  9  Pac.  839. 

Am  to  unliquidated  claim*,  see  brief  36 
L.  R.  A.  452;  note  59  L.  R.  A.  353-392;  L.  R. 
A.   1918B,  972. 

16.  Same  —  Same  —  Distributive  share  of 
heir  in  real  estate  after  decree  of  distribu- 
tion, notwithstanding*  that  prior  to  distri- 
bution and  attachment  such  heir  had  sold 
his  Interest  in  estate,  and  received  consid- 
eration therefor,  if  assignee  did  not  present 
to  probate  court  his  claim  to  such  share  and 
procure  its  distribution  to  himself. — Free- 
man v.  Rahm,  68  Cal.  Ill,   113-116. 

As  to  property  In  hands  of  administrator 
or  executor,  see  pars.  40,  59,  this  note. 

17.  Same— Same— Growing  crop  of  grain 

is  personal  property,  subject  to  attachment. 
It  is  not  capable  of  manual  delivery,  and 
must  be  attached  by  officer,  by  leaving  with 
person  having  it  in  his  possession,  or  under 
his  control,  or  with  his  agent,  a  copy  of 
writ,  and  notice  that  it  is  attached  in  pur- 
suance of  such  writ.  Fact  that  it  is  in 
hands  of  defendant  in  attachment  suit  does 
*iot  exempt  it  from  such  attachment.  When 
•crop  matures  officer  may  take  it  into  his 
custody. — Raventas  v.  Green,  57  Cal.  254. 
255;  Cardenas  v.  Miller,  108  Cal.  250,  254,  49 
Am.  St.  Rep.  84,  39  Pac.  783,  41  Pac.  472; 
Rudolph  v.  Saunders,  111  Cal.  233,  236,  43 
Pac.  619.  See  Davis  v.  McFarlane,  37  Cal. 
634-639,   99  Am.  Dec.   840. 

18.  Same  —  Same  —  Homestead,     when. — 

Homestead  selected  by  wife  out  of  sep- 
arate property  of  husband  loses  its  char- 
acter as  homestead  upon  his  death,  and 
thereafter  interest  of  heirs  therein  is  sub- 
ject to  attachment,  unless  it  be  selected 
and  set  apart  as  homestead  by  order  of 
court. — Weinreich  v.  Hensley,  121  Cal.  647, 
654,   655.   661,  54  Pac.   264. 

19.  Same  —  Same  —  Insolvent's  property, 
when. — Property  acquired  by  insolvent  after 
date  of  filing  petition  in  insolvency  does 
not,  upon  his  subsequent  adjudication  of  in- 
solvency, pass  to  assignee.  It  is  subject  to 
attachment. — Day  v.  Superior  Court,  61  Cal. 
489,    492,    493. 

20.  Same— Some— Intereat  of  tenant  In 
common  is  attached  by  taking  possession  of 
entire  property  of  tenants  in  common  for 
purpose  of  subjecting  to  sale  interest  of  at- 
tachment defendant. — Veach  v.  Adams,  61 
Cal.  609,  612.  See  Waldman  v.  Broder,  10 
Cal.  379.  380;  Bernal  v.  Hovlous,  17  Cal. 
541,   546,   79   Am.   Dec.   547. 

As  to  attachment  of  part  owner's  share 
In  vessel,  see  note  90  Am.  St.  Rep.  409,  410. 


31.     Same— Same.   Judgment  debt  may  be 

attached  by  garnishment,  but  Judgment  it- 
self is  not  subject  to  direct  attachment  or 
to  sale. — McBrlde  v.  Fallon,  65  Cal.  301,  303. 
4  Pac.  17;  Dore  v.  Dougherty,  72  CaL  232. 
284,  236,  1  Am.  St.  Rep.  48,  13  Pac.  621: 
Latham  v.  Blake,  77  Cal.  646,  654,  655,  18 
Pac.  150,  20  Pac.  417;  Hoxie  v.  Bryant,  131 
Cal.  85,  89,  63  Pac.  163.  See  Adams  v. 
Hackett,  7  Cal.  187,  206;  Crandall  v.  Blen, 
13  Cal.  15,  22-24. 


Aa  to  garnishment  of 

note  39  Am.  Dec.  372. 


judgment  debt*  see 


Aa  to  garnishment  of  judgment  of  trial 
court,  pending  appeal,  see  brief  59  L*.  R.  A. 
353. 


22.  Same — Same — Leasehold  Interest,  un- 
less lease  contain  provision  against  assign- 
ment thereof,  specifically  provides  against 
involuntary  assignment  by  operation  of  law. 
it  will  pass  under  execution  sale. — Farnum 
v.  Hefner,  79  Cal.  575,  680,  681.  12  Am.  St. 
Rep.  174,  21  Pac.  955. 
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28.  Same — Same— Money  deposited  with 
clerk  of  court,  when. — Money  deposited  with 
clerk  of  court  by  plaintiff  in  interpleader 
suit  who  fails  to  obtain  order  of  court  per- 
mitting deposit  is  not  in  hands  of  clerk  by 
virtue  of  any  legal  process  and  is  subject 
to  attachment.  —  Kimball  v.  Richardson- 
Kimball  Co.,  Ill  Cal.  386,  394,  43  Pac.  1111. 

24.     Same— Same— Money  la  agent's  hands 

to  pay  creditors  who  have  not  agreed  to 
look  to  agent  for  payment.— Chandler  v. 
Booth,  11   Cal.   342,  343. 

2ft.  Same  —  Same  —  Mortgaged  personal 
property  may  be  taken  under  attachment 
Issued  at  suit  of  creditor  of  mortgageor, 
but  before  property  is  so  taken,  officer  must 
pay  or  tender  to  mortgagee  amount  of  mort- 
gage debt,  and  interest,  or  must  deposit 
amount  thereof  with  county  clerk  or  treas- 
urer, payable  to  order  of  mortgagee.  When 
property  thus  taken  is  sold  under  process, 
officer  must  apply  proceeds  of  sale  as  fol- 
lows: first,  to  repayment  of  debt  to  mort- 
gagee with  interest  from  date  of  such  pay- 
ment: and,  second,  balance,  if  any,  in  like 
manner  as  proceeds  of  sale  under  execution 
are  applied  In  other  cases. — Wood  v.  Franks. 
56  Cal.  217,  218;  Berson  v.  Nunan,  63  CaL 
650,  551;  Wood  v.  Franks,  67  Cal.  32,  35,  7 
Pac.  60;  Meherin  v.  Oaks,  67  CaL  57.  59,'  7 
Pac.  47;  Irwin  v.  McDowell,  91  Cal.  119  121 
27    Pac.    601. 

As  to  attachment  of  mortgaged  personal 
property,  see  Kerr's  Cyc.  Civ.  Code,   2d  ed 
§§  2968,  2969,  2970  and  notes. 

26.  Same — Same  —  Mortgager's  Interest 
In  mortgaged  land. — Interest  of  mortgageor 
is  liable  to  attachment  whether  instrument 
evidencing  the  security  be  ordinary  mort- 
gage or  deed  of  trust  and  defeasance.— 
Halsey  v.  Martin,  22  Cal.  645,  646;  Qodfrev 
v.   Monroe.   101  Cal.   224,   227.   35  Pac  761. 

See,  also,  pars.  44,  45,  this  note. 
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27.     Same— Sane  —  Partnership    property. 

— Interest  of  partner  in,  may  be  attached. — 
Robinson  v.  Tevis,  38  Cal.  611,  615;  Isaacs 
v.  Jones,  121  Cal.  257,  262,  263,  53  Pac.  793, 
1101. 

See,  also,  ante,  §  537,  note  pars.  162-166. 

As  to  levy  on  partnership  assets  under 
writ  against  one  partner  only,  see  note  67 
Am.    St.    Rep.    436-443. 


As  to  ntaaner  of  attaching;  Interest  of 
partner  In  partnership,  see,  post,  §  542  and 
note  par.  30. 

28.  Partnership  effects  In  hands  of  re- 
ceiver appointed  in  suit  for  dissolution  may 
be  attached  in  suit  of  creditor  of  partner- 
ship at  any  time  before  decree  of  dissolu- 
tion and  order  for  pro  rata  distribution  are 
made,  and  such  creditor  may  thereby  secure 
preference  or  lien  upon  partnership  assets. 
— Adams  v.  Woods,  8  Cal.  152,  158;  Adams  v. 
Woods,  9  Cal.  24,  26.  See  Adams  v.  Haskell, 
«  Cal.  113,  116,  66  Am.  Dec.  491. 

29.  Property  of  solvent  partnership  In 
hands  of  receiver  appointed  in  suit  for  dis- 
solution may  be  attached.  In  such  case, 
possession  of  receiver  is  not  such  custody 
of  law  as  to  defeat  attachment. — Adams  v. 
Woods,    9   Cal.   24,   26. 

80.  Where  one  of  partners  has  instituted 
proceedings  for  dissolution  of  partnership, 
and  receiver  of  partnership  property  has 
been  appointed  prior  to  levy  of  attachment 
on  interest  of  individual  partner,  sheriff  Is 
not  entitled  to  take  possession  of  partner- 
ship property  from  receiver.  If  attaching 
creditor  obtain  judgment  against  such  part- 
ner and  sell  his  interest  in  partnership, 
purchaser,  under  such  sale,  will  be  entitled 
to  receive  from  court  whatever  may  be 
found  to  belong;  to  such  partner. — Isaacs  v. 
Jones,  121  Cal.  257,  262,  263,  58  Pac.  793, 
1101. 

31.  Same— Same— Pledged  property* — In- 
terest of  pledgeor  may  be  attached,  but  not 
by  seizure  of  pledge.  Law  provides  that 
pledgee  shall  not  be  disturbed  in  his  pos- 
session, unless  it  be  by  order  of  court  made 
after  examination  "on  such  terms  as  may 
be  just,  having;  reference  to  any  liens 
thereon,  or  claims  against  same." — Tread- 
well  v.  Davis,  34  Cal.  601,  607,  94  Am.  Dec. 
770.  8ee  Deering  &  Co.  v.  Richardson-Kim- 
bali  Co.,  108  Cal.  73,  84,  41  Pac.  801;  Lilien- 
thal  v.  Ballou,  125  Cal.  183,  186,  187,  67  Pac. 
897;  Salinas  City  Bank  v.  Graves,  79  Cal.  192, 
103,   21    Pac.    732. 

As  to  garsHhrnest  of  surplus  of  pledge, 
see   note    59   L   R.   A.    368,   369. 

As  to  pledged  property,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  55  2986  et  seq.  and  notes; 
also  note  18  Am.  Dec.  200;  100  Am.  Dec.  510; 
brief  35  L.  R.  A.  452. 

32.  Same  —  Same  —  Prisoner's  estate,  al  - 

though  under  law  he  be  civilly  dead. — Mat- 
ter of  Nerac.  35  Cal.  892,  397. 

83.  Same  —  Same  —  Prisoner's  property, 
held  by  officer  as  bailee* — Property  of  pris- 


oner taken  and  held  by  officer  upon  request 
of  prisoner  as  his  bailee,  and  which  is  not 
held  by  officer  in  his  official  capacity,  is 
not  in  custody  of  law,  and  is  attachable. — 
Coffee  v.  Haynes,  124  Cal.  561,  567,  71  Am. 
St.  Rep.  99,  67  Pac.  482. 

As  to  prisoner's  property  In  hands  of 
Jailer,  see  par.  87,  this  note;  also  note  12 
L.  R.  A.  508,  509;  brief  39  L.  R.  A.  166. 


34.  Same     Same     Promissory     note     may 

be  levied  upon  when  it  is  in  such  posses- 
sion and  custody  that  sheriff  may  peace- 
ably take  actual  possession  of  it.  In  such 
case  it  is  liable  to  sale  under  execution. — 
Davis  v.  Mitchell,  34  Cal.  81,  88;  Donohoe 
v.  Gamble,  38  Cal.  340,  352,  99  Am.  Dec. 
399;  Robinson  v.  Tevis,  38  Cal.  611,  614; 
Hoxie  v.  Bryant,  131  Cal.  86,  89,  63  Pac.  153. 
See  Crandall  v.  Blen,  13  Cal.  15,  22-24. 

As  to  promissory  note,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  914,  pars.  43,  54;  9  3244 
and  note. 

35.  Promissory  note  and  other  evidences 
of  indebtedness  in  hands  of  third  person, 
but  belonging  to  defendant,  may  be  at- 
tached by  garnishment.  They  are  "credits" 
and  can  be  delivered  up  or  transferred  to 
sheriff.  The  lien  attaches  not  only  to  note 
or  other  evidence  of  debt,  but  also  to  any 
money  collected  thereon  by  garnishee.  — 
Gow  v.  Marshall,  90  Cal.  665,  567,  27  Pac. 
422;  Deering  A  Co.  v.  Richardson-Kimball 
Co.,  109  Cal.  73,  84,  41  Pac.  801. 


36.  Same  —  Same  —  Property  conveyed  In 
fraud  of  creditors,  without  consideration,  to 
one  who  is  not  bona  flde  purchaser,  may 
be  attached  as  property  of  person  making 
such  conveyance. — Anderson  v.  Goff,  72  Cal. 
65,  67,  68,  74,  1  Am.  St.  Rep.  34,  13  Pac. 
73;  Bull  v.  Ford,  66  Cal.  176,  177,  4  Pac. 
1175. 

As  to  attachment  of  property  fraudulently 
conveyed,  see  brief  15  L  R.  A.  786;  brief  64 
L.  R.  A.  334. 

As  to  right  of  debtor  to  prefer  certain 
creditors,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
99  3432,  3451  and  notes. 

An  to  transfers  made  with  Intent  to  de- 
fraud creditors,  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  95  3439-3142  and  notes. 

37.  Proceeds  of  sale  of  property  conveyed 
by  individual  partner  to  trustee  for  his 
wife,  in  fraud  of  ci  editors  of  partnership, 
is  liable  to  garnishment  in  hands  of  trus- 
tee In  suit  upon  debt  of  such  partnership. 
— Burpee  v.  Bunn,  22  Cal.  194,  197-200. 

38.  Property  sold  on  execution  and  left  In 
possession  of  execution  debtor,  is  not  there- 
after liable  to  attachment  in  action  against 
him.  After  execution  sale,  change  of  pos- 
session is  not  required  to  make  valid  trans- 
fer as  against  his  creditors. — Matteuccl  v. 
Whelan.  123  Cal.  312,  316,  69  Am.  St.  Rep.  60. 
65  Pac.  990. 


SO.     Same— Same— Property    In    hands    of 
bailee. — Chandler  v.  Booth,  11  Cal.  342,  343; 
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Hardy  v.  Hunt,  11  Cal.  343,  349,  70  Am.  Dec. 

787. 

•10.     Same— -Same— -Property    In    bands    off 
executor,  receiver,  etc.,  aftar  decree  of  dis- 
tribution.— When     defendant    has    right    to 
certain  distributive  share  of  funds  in  hands 
of  receiver,  master  of  chancery,  trustee  of 
court,  assignee  in  bankruptcy  or  insolvency, 
executor,    or   administrator,    officer   may   be 
effectually  garnished  by  creditor  of  party  so 
entitled    after    court    has    ordered    it    to    be 
paid.    Authorities  seem  to  concur  In  holding: 
such  officers  as  liable  to  garnishment  when 
they    have    in    their   hands   definite    sum    to 
which     defendant     or     Judgment-debtor     is 
clearly    entitled,    and    officer    has    nothing 
more  to  do  with  fund  than  to  pay  it  over. 
But  before  order  of  distribution,  such  funds 
are   not   subject   to   attachment. — Matter   of 
Nerac,  35  Cal.  392,  397,  398,  95  Am.  Dec.  101; 
Dunsmoor  v.  Furstenfeldt,   88  Cal.  622,   527, 
528,    22    Am.    St.    Rep.    34,    12    L.    R.   A.    508, 
26  Pac.  518. 

As  to  attachment  of  funds  In  hands  of  re- 
ceiver, see  pars.  28-30,  59,  90,  this  note; 
notes  28  Am.  Dec.  282,  233;  71  Am.  St  Rep. 
365,   372;    26  L.   R.   A.    218,   219. 

As  to  attachment  of  lesser,  see  note  30 
Am.  Dec.  268,  269. 

As  to  garnishment  of  executor  and  admin- 
istrator, see  pars.  89,  90,  this  note;  post, 
§  644  and  note;  also  note  47  L.  R.  A.  345- 
365. 

41.  Property  in  hands  of  foreign  receiver, 
brought  by  him  into  this  state,  is  attach- 
able  while  in  his  possession,  upon  suit  of 
creditor  who  is  citizen  of  this  state. — Hum- 
phreys v.  Hopkins,  81  Cal.  551,  554,  16  Am. 
St.  Rep.  76,  6  L.  R.  A.  792,  22  Pac.  892. 

See,  also,  note  (L.R,  A.  792. 

42.  Same— Same—Real  estate. — Under  our 
codes  any  interest,  legal  or  equitable,  which 
defendant  has  In  lands  is  subject  to  attach- 
ment.—Fish  v.  Fowlle,  68  Cal.  373,  375;  God- 
frey v.  Monroe,  101  Cal.  224,  227,  36  Pac 
761.     See  Logan  v.  Hale,  42  Cal.  645,  650. 

As  to  attachment  of  equitable  estates,  see 

note  97   Am.   Dec.   312-315. 

As  to  attachment  of  estate  of  purchaser  at 
execution  sale,  see  note  97  Am.  Dec.  311. 

As    to   attachment    of   real   property,   see 

brief  64  L.   R.  A.   334. 

As  to  attachment  of  vendee's  Interest,  see 

note  97  Am.  Dec.  309. 

As  to  fixtures,  see  Kerr's  Cyc.  Civ.  Coda, 
2d  ed.,  |  660  and  note. 

As  to  eutmteu  at  will,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  |  766  and  note. 

48.     Same— Same — Same— Mining  claim,  so 

far   as    not   exempt. — McKeon    v.    Bisbee,    9 
Cal.  137,  142,  70  Am.  Dec.  642. 

44.  Same— Same—Right  of  redemption  In 
real  estate.— Lien  also  attaches  to  surplus 
proceeds  after  sale  in  foreclosure. — Brown 
v.  Campbell,  100  Cal.  685,  648,  38  Am.  St. 
Kep.  314,  85  Pac  488.     See  Knight  v.  Fair 


9  Cal.  117,  118;  McMillan  v.  Richards,  9  Cal. 
366,  416,  70  Am.  Dec.  655;  Halaey  v.  Martin. 
22  Cal.   645,   646. 
See  par.  26,  this  note. 

As  to  attachment  of  mortgager's  eaurfty 
of  redemption,  see  note  97  Am.  Dec  308. 

As  to  right  of  redemption,  see,  post,  55  701. 
703  and  notes. 

45.  Attachment  of  Interest  of  mortgageor 
after  foreclosure  of  mortgage  and  before 
execution  of  deed,  reaches  only  right  of 
redemption  of  mortgageor,  and  lien  of  at- 
tachment is  extinguished  by  deed. — Robin- 
son v.  Thornton,  102  Cal.  675,  680,  34  Pac 
120. 

46.  Same— Same— Rollins;  ateek  and  sap- 
plies  of  street-railroad. — Risdon  I.  A  L_ 
Wks.  v.  Citizens'  T.  Co.,  122  Cal.  94,  97,  6& 
Am.  St.  Rep.  25,  64  Pac.  £^9. 

47.  Same— Same— Trust  property. — Inter- 
est of  defendant  in  property  held  in  trust 
Is  subject  to  attachment. — De  Cells  v.  Por- 
ter, 59  Cal.   464,   470. 

As    to    attachment    of    property    held    In 
trust,  see  pars.  93,  94,  this  note;  note  97  Am 
Dec.  303-315. 

48.  Equitable  interest  of  grantor  of  trust' 
deed  to  reconveyance  upon  payment  of  debt, 
or  to  surplus  proceeds  after  sale,  may  be 
reached  by  attachment. — Brown  v.  Camp- 
bell, 100  Cal.  635.  648,  644.  38  Am.  St.  Rep. 
314,  36  Pac.  433. 

As  to  execution  sale  of  Interest  In  trust* 

see  Kerr's  Cyc.  Civ.  Code,  2d  ed..  1 1135  ana 
note  par.  3. 

4».  Same— Property  not  attachable.— Fol- 
lowing rights,  privileges,  and  property  have 
been  held  not  subject   to  attachment: 

50.     Some— Same— Assigned   chose   In    ac- 
tion.—Walling  v.  Miller  &  Co.,  15  Cal.  38,  40 
Mclntyre  v.  Hauser,  131  Cal.  11,  14,  63  Pad 
69. 

M.  Same  —  Same  —  Assigned  Interest  In 
executory  contract.— Assignment  of  money- 
to  become  due  upon  completion  of  work 
according  to  terms  of  contract  may  be 
legally  made,  and  wiU  transfer  all  interest 
of  assignor,  and  upon  completion  of  work 
he  will  have  no  Interest  therein  which  is 
attachable. — Early  v.  Redwood,  57  Cal  193 
195. 

As   to   attachment    of   assigned   property,. 

see  note  43  Am.  Dec.  264. 

* 

As  to  garnishment  of  a  non-negotlahle 
debt  which  has  been  eonttably  assigned 
without  notice,  see  note  37  Am.  Rap.  355. 

As  to  when  assignment  takes  precedence 
off  attachment,  see  note  42  Am.  Dec.  261. 
262. 

52.     Same — Same  —  Bank  deposit,  when.— 

Bank   deposit   upon    which    negotiable   cer- 
tificates have  been  issued  for  full  amount. 
— McMillan  v.  Richards,  9  Cal.   365,  418.   70- 
Am.  Dec  666. 
See,  also    pos%  §  544,  note  pars.  16-18. 
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As  to  check  on  bank  operating  mm  assign- 
ment of  fond,  see  note  96  Am.  Dec.  731. 

As  to  attachment  of  bank  deposit  for 
which  negotiable  instraments  hare  been 
■riven,  see  note  70  Am.  Dec.  675. 


83.     Same— Same— Broker's  seat   In  stock  ' 
and  exchange  board. — Lowenberg  v.  Greene- 
baum,  99  Cal.  162,  166,  37  Am.  St.  Rep.  42,  21 
L.  R.  A.  399,  33  Pac.  794. 

54.     Same— Same— -Contingent   Interests. — 

Tuohy  v.  Wingfleld,  52  Cal.  319,  321;  Howell 
v.  Foster,  66  Cal.  169,  173,  3  Pac.  647;  Far- 
n urn  v.  Hefner,  79  Cal.  575,  683,  12  Am.  St. 
Rep.  174,  21  Pac.  965;  Ward  v.  Waterman, 
85  Cal.  488,  508,  24  Pac.  930. 
See  par.  58,  this  note. 

As  to  contingent  Interest,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  89  695,  699,  772,  1110  and 
notes. 

As  to  garnishment  of  unadjusted  Insur- 
ance losses,  see  notes  52  Am.  Dec.  786;  59 
L.  R.  A.  366;  brief  36  L.  R.  A.  640. 

85.  Same  —  Same  —  Contracts  which  are 
contingent  and  complicated*  or  which  can 
not  be  taken  into  possession  of  officer,  can 
not  be  fevied  on  and  sold  under  execution, 
and  apparently  are  not  subject  to  attach- 
ment.— Crandall  v.  Blen,  13  Cal.  15,  22-24. 

See  par.  66,  this  note. 

56.  Same  —  Same  —  Crop  abandoned  by 
lessee  and  harvested  by  lessor  at  expense 
exceeding;  value  thereof,  where,  by  terms 
of  lease,  lessees  were  to  hold  land  Ions 
enough  to  raise  crop,  and  then  redeliver 
land  to  lessor,  and  they  absented  them- 
selves until  harvest  time  was  passed,  and 
their  right  to  re-enter  and  occupy  land  was 
lo8t. — Charles  v.  Davis,  59  Cal.   479,   480. 

57.  Same  —  Same  —  Crops  grown  by  ad- 
verse possessor  of  lands. — Smith  v.  Cun- 
ningham, 67  CaL  262,  263,  7  Pac.  679. 

58.  Same  —  Same  —  Cropper»a  Interest, 
when. — Cropper's  interest  under  lease  con- 
taining covenant  that  entire  crop  shall  re- 
main property  of  landlord  until  all  advances 
made  by  landlord  to  tenant  shall  have  been 
paid  is  not  subject  to  attachment  in  action 
against  tenant,  while  such  advances  re- 
main unpaid.  Where  one  man  farms  land 
of  another  under  agreement  by  which  he 
is  to  give  owner  part  of  crop  raised  for  its 
use,  he  and  owner,  in  absence  of  a  stipula- 
tion providing  otherwise,  become  tenants 
in  common  of  crops  raised.  But  it  is  Just 
as  clear  that  agreement  between  parties 
may  be  so  framed  as  to  secure  to  owner  of 
land  ownership  of  product  until  perform- 
ance of  certain  stated  condition.  Until  this 
condition  Is  performed,  tenant  does  not  be- 
come tenant  in  common  with  landlord  of 
crops  raised,  and  has  no  attachable  interest 
therein.— Howell  v.  Foster,  65  Cal.  169,  172, 
173,    3    Pac.    647. 

See  pars.  10-12,  this  note. 

59.  Same— Same*- Custody  of  law— Prop- 
erty  fM  is  not  subject  to  attachment- 
County  of  Yuba  v.  Adams  *  Co.,  7  CaL  85. 
C.  C.  P.— 84 


37;  Clymer  v.  Willis,  3  Cal.  363,  58  Am.  Dec 
414. 

See  pars.  28-30,  40,  41,  87-90,  this  note. 

Aa  to  money  collected  by  sheriff  on  execu- 
tion, see*  note  54  Am.  Dec.  409;  58  Am.  Dec. 
415;  85  Am.  Dec.   295,   296. 

As    to    property    In    custody    of    law,    see 

notes  28  Am.  Rep.  35,  36;  34  Am.  Dec.  652; 
41  Am.  Dec.  44,  45;  12  L.  R.  A.  508,  509;  53 
L.  R.  A.  597. 

As  to  property  In  hands  of  assignee  for 
creditors,  see  note  26  L.  R.  A.  593-600. 

As  to  property  In  hands  of  a  constable  or 
sheriff,  see  brief  55  L.  R.  A.  202. 

As  to  property  In  hands  of  receiver,  see 

pars.    28-30,    40,    41,    90,    this    note. 

60.  The  mere  claim  on  part  of  federal 
court  that  money  in  possession  of  its  clerk 
is  held  by  him  as  officer  of  that  court  should 
prevent  any  interference  with  possession  of 
such  clerk  by  state  court,  under  writ  of 
garnishment.  State  court,  under  such  cir- 
cumstances, will  not  undertake  to  determine 
when  possession  of  officer  in  his  official  ca- 
pacity ceases,  and  money  remains  in  his 
hands  as  bailee  for  parties  entitled  thereto, 
but  will  leave  that  question  to  determina- 
tion of  federal  court. — Swinnerton  v.  Ore- 
gon Pac.  R.  Co.,  123  Cal.  417,  424,  56  Pac. 
40. 

61.  Money  In  hands  of  sheriff,  collected 
on  execution,  is  not  debt  due  to  plaintiff  in 
execution,  but  is  in  custody  of  law,  until 
finally  and  properly  disposed  of.  It  can  not, 
therefore,  be  subject  of  attachment  or  gar- 
nishment.— Clymer  v.  Willis,  8  Cal.  363,  365, 
68  Am.  Dec.  414. 

62.  Money  deposited  with  sheriff  by  de- 
fendant In  attachment  suit  to  procure  re- 
lease of  attachment,  is  in  custody  of  law, 
and  is  not  subject  to  attachment;  but  where 
parties,  by  mutual  agreement,  and  without 
any  order  of  court,  take  money  out  of 
hands  of  sheriff  and  loan  it  to  third  parties, 
the  latter  are  not  bailees  of  sheriff,  and 
money  is  no  longer  in  custody  of  law. — 
Hathaway  v.  Brady,  26  Cal.  681,  590,  591. 

63.  Money  deposited  with  clerk  of  court 
by  assignee,  for  benefit  of  creditors,  by  order 
of  court  in  action  by  creditor  against  as- 
signee for  accounting,  is  in  custody  of  law, 
until  decree  is  made  determining  the  share 
of  money  to  which  each  creditor  is  entitled, 
and  ordering  clerk  to  pay  to  each  creditor 
specific  certain  sura  from  the  fund,  and  is 
not  subject  to  attachment.  Upon  making 
of  such  decree,  amount  due  to  each  of 
such  creditors  becomes  debt  from  clerk  to 
such  creditor,  and  is  attachable. — Duns  moor 
v.  Furstenfeldt,  88  Cal.  622,  526,  22  Am.  SL 
Rep.  331,  12  L.  R.  A.  608,  26  Pac.  518. 

• 

64.  When  property  is  lawfully  taken  by 
virtue  of  legal  process  it  is  in  custody  of 
law,  and  not  otherwise.  Money  deposited 
with  clerk  of  court  by  plaintiff  in  inter- 
pleader  suit,  without  order  of  court  per- 
mitting such  deposit,  is  not  properly  placed 
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in  custody  of  law,  and  is  attachable. — Kim- 
ball v.  Richardson-Kimball  Co.,  Ill  CaL 
386,  394.  43  Pac.  1111. 


68.     Same— Same— Debts    Mot    due. 

v.  Redwood,  57  Cal.   193,  195. 


-Early 


As  to  requirement  that  debt  most  be  due 
absolutely*  see  note  96  Am.  Dec.  731;  brief 
36  L  R.  A.  640, 

Aa  to  whether  an  insurance  company 
which  baa,  under  terma  of  ita  policy,  right 
to  reballd  property  destroyed,  in  subject  to 
garnishment  until  after  time  within  which 
It  can  elect  so  to  do  has  expired,  see  brief 
42  L.  R.  A.  284. 

66.  Force  and  effect  of  section  544,  post, 
is  to  place  plaintifT  in  the  attachment,  in 
respect  to  garnishee,  in  place  of  defendant 
in  attachment  only  so  far  as  legal  rights 
of  latter  are  concerned.  If,  at  time  attach- 
ment is  served  upon  garnishee,  defendant 
in  attachment  can  maintain  against  him, 
under  practice  at  common  law,  action  of 
debt  or  indebitatus  assumpsit,  then  liability 
of  garnishee  is  transferred  from  defendant 
to  plaintiff  in  attachment  suit,  and  not 
otherwise. — Harrie  v..  God  Is  With  Us  Con- 
gregation, 35  Cal.  378,  386,  387. 

67.  There  is  no  liability  of  garnishee  to 
any  creditor  of  defendant  by  virtue  of  at- 
tachment levied  after  debt  has  become 
barred  as  to  defendant  by  statute  of  limita- 
tions.— Clyne  v.  Easton  Eldridge  &  Co.,  148 
Cal.  287,  113  Am.  St.  Rep.  287,  83  Pac.  36,  38. 

68.  Before  maturity  of  promissory  note, 
indebtedness  of  maker  thereon  can  not  be 
subject  of  attachment  His  obligation  is 
not  to  the  payee  named  in  note,  but  to 
holder,  whoever  he  may  be. — Gregory  v. 
Higgins,  10  Cal.  339,  340. 

69.  Credit  must  exist  at  time  of  levy  of 
attachment,  or  no  Hen  will  be  created.  Al- 
though defendant  may  have  earned  portion 
of  amount  payable  upon  conclusion  of  his 
contract  with  the  garnishee,  if  amount 
thereof  is  not  payable  until  conclusion  of 
contract,  there  is  no  credit  which  may  be 
attached. — Early  v.  Redwood  City,  67  Cal. 
193,  196,  197. 

70.  Executory  agreement  for  sale  of  per- 
sonal property  by  defendant  to  garnishee, 
payment  to  be  made  when  property  is  de- 
livered at  specified  place,  does  not  create 
any  debt  from  garnishee  to  defendant  until 
delivery  has  been  made.  Garnishment  of 
purchaser  while  goods  are  still  in  charge 
of  defendant  or  his  employees,  although 
they  have  been  taken  to  place  of  delivery 
and  are  about  to  be  delivered,  is  prema- 
ture.— Maier  v.  Freeman,  112  Cal.  8,  63  Am. 
St.  Rep.  151,  44  Pac.  357. 

71.  Same— Same— Debt  of  purchaser  of 
mortgaged  land,  when. — Debt  of  purchaser 
of  mortgaged  land  to  mortgageor  is  not  at- 
tachable In  suit  against  mortgagee  as  debt 
due  to  him. — Hartman  v.  Olvera;  54  Cal.  61, 
62. 


72.  Same — Same— Equitable  Interest  of 
subcontractor  In  portion  of  building-con- 
tract assigned  to  him  by  contractor,  and 
which  Is  to  be  paid  in  Instalments  upon 
certain  contingencies. — Hassle  v.  God  Is 
With  Us  Congregation,  35  Cal.  378,  384-388. 


TS.  Same — Same — Buultable  right  of  as- 
signee of  vendee  under  executory  contract 
for  conveyance  upon  breach  of  contract  to 
recover  amount  paid  on  purchase-price. 
Such  equity,  if  any,  is  not  cause  of  action 
upon  which  vendee  can  maintain  common- 
law  action  of  debt  or  indebitatus  assump- 
sit, and  is  not  therefore  subject  of  garnish- 
ment.— Redondo  B.  Co.  v.  Brewer,  101  Cat 
322,   325,  35  Pac  896. 

74.  Same  —  Same  —  Exempt     property.  — 

Holmes    v.    Marshall.   145   CaL    777,    788,   79 
Pac.  634. 

Aa  to  abstracts  of  record,  maps,  plats, 
charts,  Indices,  see  brief  37  L.  R.  A.  115. 

As  to  books  of  account  and  private  pa  pi  rs 
of  individuals  not  being  subject  to  levy,  see 

brief  22  L.  R.  A.  693. 

As  to  exempt  property,  see.  post,  i  690  and 
note;  note  47  Am.  Rep.  190,  192. 

Aa  to  garnishment  of  exempt  wages  hetng 
abuse  of  process,  see  note  86  Am.  St  Rep. 
403. 

Aa  to  exemption  of  homestead,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  8  1240  and  note. 

As  to  life- Insurance  money,  see  Kerr's 
Cyc.  Civ.  Code.  2d  ed.,  §  453k  and  note;  also 
briefs  1  L.  R.  A.  146;  12  L.  R.  A.  373. 

As  to  pensions,  see  note  41  Am.  Ren  411- 
413. 

As  to  property  selaable  under  execution, 

see,  post,  §  688  and  note. 

As  to  selsure  of  exempt  property  being  an 
abuse  of  the  writ,  sea  note  86  Am.  St.  Ren. 
403.  *" 

As  to  successive  garnishment  to  prevent 
claim  of  exemption  of  wages,  see  brief  50 
L.  R.  A.  169. 

^  ^  !°  waare"-  see-  P°8*,   *  119*  and  note; 
brief  6  L.  R.  A.  888. 

As  to  waiver  of  claim  of  exemption,  see. 
post,  fi  690  and  note. 

75.  Exemption  may  be  claimed  orally.— 
Bassett  v.  Inman,  7  Colo.  270,  S  Pac  383. 

76.  No  property  may  be  taken  in  attach- 
ment that  is  not  Uable  to  seizure  under 
execution  when  Issued. — Myers  v.  Mott.  29 
Cal.  359,  865,  366,  89  Am.  Dec.  49. 

7T.  Same  — Same  —  Franchise  of  street 
railroad,  except  when  otherwise  provided 
by  statute.— Risdon  I.  A  L,  Wks.  v.  Citisens* 
T.  Co.,  122  Cal.  94,  97,  68  Am.  St.  Rep.  25.  54 
Pac.  529. 

As  to  easement  la  street  held  by  street- 
railroad  company  being  an  estate  In  real 
property,  see  Appeal  of  North  Beach  &  M.  Ii. 
Co.,  32  CaL  499. 
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As  to  franchises  being  property,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  9  388  and  note. 

As  to  franchises  betas;  ■abject  to  execu- 
tion, under  amendment  of  1905,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  9  388  and  note. 

78.  Same— Same— Franchise  to  collect 
toll  on  toll-road. — Gregory  v.  Blanchard,  98 
Cal.  311,  314,  33  Pac.  199. 

79.  Same— Same— Funds  of  bank  In  liqui- 
dation under  Bank  Commissioners'  Act. — 
Crane  v.  Pacific  Bank,  106  Cal.  64,  71,  72,  27 
L.  R.  A.  562,  89  Pac.  215. 

80.  Same  — Same  —  Homestead,  excess 
value  of. — If  property  Impressed  with  char- 
acter of  homestead  is  worth  more  than 
homestead  exemption,  and  creditor  desires 
to  avail  himself  of  that  excess,  proceedings 
provided  by  code  (Civil  Code  99  1245-1259) 
must  be  taken  for  admeasurement  and  ap- 
plication of  such  excess. — Lubbock  v.  Mc- 
Mann,  82  Cal.  226,  230,  16  Am.  St.  Rep.  108, 
112-114,  22  Pac.  1145.  See  Ackley  v.  Cham- 
berlain. 16  Cal.  181,  183,  76  Am.  Dec.  516; 
Bowman  v.  Norton,  16  Cal.  213,  220;  Barrett 
v.  Sims,  59  Cal.  615,  619;  Sanders  v.  Russell, 
86  Cal.  119,  120.  21  Am.  St.  Rep.  26,  24  Pac 
852;  Dam  v.  Zink,  112  Cal.  91,  94,  44  Pac. 
331;  Lean  v.  Givens,  146  Cal.  739,  741,  81 
Pac.  128. 

See  par.  18,  this  note. 

As  to  exemption  of  homestead,  see  Kerr's 
Cyc.  Civ.  Code.  2d  ed.,  9  1240  and  note  pars. 
4.  23,  24;  and  91241  and  note. 

81.  Same— Same— Judgments  can  not  be 
seized  as  property  capable  of  manual  de- 
livery. The  only  manner  in  which  it  can 
be  attached  is  by  garnishment  of  judgment- 
debtor.  The  fact  that  debt  Is  evidenced  by 
judgment  does  not  make  it  anything  more 
or  less  than  debt  or  more  capable  of  manual 
delivery  than  it  would  be  if  not  so  evi- 
denced. No  provision  Is  made  for  attach- 
ing and  levying  on  evidence  of  debt. — Mc- 
Bride  v.  Fallon,  65  Cal.  801,  303,  4  Pac.  17; 
Dore  v.  Dougherty,  72  Cal.  232,  234,  236,  1 
Am.  St.  Rep.  48,  13  Pac.  621;  Hoxie  v. 
Bryant,  131  Cal.  85,  89,  63  Pac.  163.  See 
Fore  v.  Manlove,  18  Cal.  437,  438. 

See  par.  21,  this  note. 

As  to  attachment  of  Judgment,  see  note 
65  Am.  Dec.  407. 

82.  Same— Same— License  or  privilege 
which  la  personal  in  character. — Lowenberg 
v.  Greenebaum,  99  Cal.  162,  165,  37  Am.  St. 
Rep.  42,  21  L.  R.  A.  399,  83  Pac.  794. 

83.  Same — Same — Mortgagee's  Interest  In 
mortgaged  land  is  not  an  estate,  either  be- 
fore or  after  condition  broken,  and  Is  not 
subject  to  attachment. — McGurren  v.  Gar- 
rity,  68  Cal.  566,  568,  9  Pac.  839. 

As  to  levy  on  mortgagee's  Interest,  see 
note  52  Am.  Dec.  649. 

84.  Same— Same — National  hank,  proper- 
ty of. — By  amendment  of  March  8,  1873 
(United  States  Revised  Statutes,  9  5242)  and 
section  51  of  National  Bank  Act  of  June  3, 


1864.  attachment  can  not  issue  against  na- 
tional bank  before  judgment.  Fact  that 
attachment  Is  essential  for  purpose  of  ac- 
quiring jurisdiction  of  nonresident  bank  is 
immaterial. — Dennis  v.  First  Nat.  Bank,  127 
Cal.  453,  464,  456,  78  Am.  St.  Rep.  79,  59 
Pac  777. 

As  to  attachment  of  property  of  national 
hanks,  see  note  6  L.  R.  A.  626,  627. 

85.  Same  —  Same  —  Patent-right. — Peter- 
son v.  Sheriff,  etc.,  San  Francisco,  115  Cal. 
211,  213,  46  Pac.  1060. 

86.  But  defendant  may  be  compelled  by 
proceedings  supplementary  to  execution  to 
deliver  up  his  patent  rights  to  be  disposed 
of  in  satisfaction  of  judgment. — Pacific 
Bank  v.  Robinson,  57  Cal.  520,  522-525,  40 
Am.  Rep.  120. 

87.  Same  —  Same  —  Prisoner's  property 
taken    by  sheriff   in   his  official  capacity. — 

Security  of  public  may  justify  searching  of 
prisoner  confined  in  prison  upon  criminal, 
or  even  civil  process,  and  taking  from  him 
any  property  in  his  possession  that  would 
aid  him  to  make  escape.  It  would  probably 
be  regarded,  under  such  circumstances,  as 
reasonable  search  and  seizure;  but  to  allow 
private  parties  to  take  advantage  of  cir- 
cumstances in  order  that  they  may  secure 
personal  benefit,  would  be  violation  of  that 
faith  which  the  commonwealth  owes  person 
held  in  custody  under  Its  authority  and 
laws.  It  would  lead  to  oppression  and 
abuse. — Dahms  v.  Sears,  13  Ore.  47,  66,  11 
Pac.  891,  896. 

See  pars.  32,  33,  this  note. 

88.  It  Is  generally  held  to  be  law  that 
property  taken  from  person  on  his  arrest 
by  officer  charged  with  that  duty,  is  not. 
while  in  hands  of  such  officer,  subject  to 
levy,  and  can  not  be  reached  by  process  of 
garnishment,  reason  being  that  to  hold 
otherwise  would  lead  to  grave  abuse  of 
criminal  process.  This  exception  is  not 
strictly  on  ground  that  property  is  in  cus- 
tody of  law,  for  charge  under  which  arrest 
was  made  may  not  relate  to  property  taken 
from  prisoner,  and  under  no  circumstances 
could  it  affect  title  thereto.  But  if  prop- 
erty is  taken  by  officer  at  request  of  pris- 
oner, as  his  bailee,  and  not  In  his  official 
capacity,  it  may  be  reached  by  garnishment. 
— Coffee  v.  Haynes,  124  Cal.  661,  566,  567, 
71  Am.  St.  Rep.  99,  57  Pac.  482. 

89.  Same— Same— Property  in  hands  of 
administrator  before  decree  of  distribution. 
— Matter  of  Nerac,  35  Cal.  392,  397,  95  Am. 
Dec.  101. 

See  pars.  16,  40,  90,  this  note. 

90.  Same— Same— Property  In  hands  of 
executor,  receiver,  etc.,  before  decree  of 
distribution. — Interest  of  defendant  in  funds 
in  hands  of  receiver,  master  in  chancery,  or 
trustee  of  court,  assignee  in  bankruptcy  or 
insolvency,  executor,  or  administrator  of 
estate  of  deceased  person,  Is  not  subject  to 
garnishment  before  order  of  court  is  made 
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distributing  such  funds  to  parties  entitled 
thereto. — Dunsmoor  v.  Furstenfeldt,  88  CaL 
522,  527,  528,  22  Am.  St.  Rep.  831,  12  L.  R.  A. 
508,  26  Pac  518;  Adams  v.  Haskell,  6  Cal. 
113,   116,   65   Am.   Dec.   491. 

See  pars.  28-30,  40,  41,  68,  93,  this  note. 

81.     Sane  —  Same  —  Public      buildings.  — 

Dennis  v.  First  Nat.  Bank,  127  Cal.  463,  454, 
456,  78  Am.  St  Rep.  79,  59  Pac.  777. 


92.  Sam*— Same— Salary  of  public  official, 

whether  state,  county,  or  municipal. — Ru- 
perich  v.  Baehr,  142  Cal.  190,  194,  75  Pac 
782. 

As  to  salaries  of  public  officials,  see,  post, 
S  710  and  note;  note  100  Am.  Dec.  510. 

93.  Same— Same— Trust  property. — Prop- 
erty conveyed  in  trust  to  pay  certain  credi- 
tors, reserving:  right  to  surplus  profits,  if 
conveyance  is  not  made  in  fraud  of  credi- 
tors, conveys  good  title,  and  property  is  not 
subject  to  attachment  in  action  against 
grantor. — Heath  v.  Wilson,  139  Cal.  362,  365, 
369,  73  Pac.  182. 

See  pars.  47,  48,  this  note. 

94.  Property  In  hands  of  assignee  for  ben- 
efit of  creditors,  or  which  has  been  depos- 
ited by  assignee  with  clerk  of  court,  upon 
order  of  court,  in  suit  of  one  of  creditors 
against  assignee  for  accounting,  is  held  in 
trust  to  be  distributed  among  creditors 
ratably  in  payment  of  their  several  demands 
against  insolvent.  While  so  held,  no  one 
of  creditors  can  lawfully  claim  any  part  of 
money  as  his  individual  personal  property, 
nor  can  all  creditors  jointly  claim  all 
money,  as  it  is  not  special  deposit  by  or  for 
them,  and  such  property  can  not  be  at- 
tached as  property  of  any  of  such  creditors. 
— Dunsmoor  v.  Furstenfeldt,  88  Cal.  622, 
526,  22  Am.  St  Rep.  831,  12  L  R.  A.  508. 
26  Pac.  518. 

05.  Same— Same— Vendor**  lien. — Equit- 
able lien  held  by  vendor  of  real  estate  after 
absolute  conveyance  thereof  is  not  subject 


to  lery.  Indebtedness  for  purchase -price  of 
real  estate  may  be  levied  upon,  but  equit- 
able lien  which  attaches  to  land  by  virtue 
of  indebtedness,  in  hands  of  vendor,  is  ex- 
tinguished by  transfer  of  indebtedness. — 
Ross  v.  Heintzen,  36  Cal.  313,  321.  See  Baum 
v.  Origsby,  21  Cal.  172,  176,  178.  81  Am.  Dec 
153;  Lewis  v.  Covillaud,  21  Cal.  178.  189; 
Williams  v.  Young,  21  Cal.  227,  228. 

96.  Property  of  defeadaat  oaly— Cam  be 
attached. — Attaching  creditor  can  acquire 
no  greater  right  in  attached  property  than 
defendant  had  at  time  of  attachment.  If 
therefore  property  be  in  such  situation  that 
defendant  has  lost  power  over  it,  or  has  not 
yet  acquired  such  interest  in  it,  or  power 
over  it,  as  to  permit  him  to  dispose  of  it 
adversely  to  others,  it  can  not  be  attached 
for  his  debt. — Howell  v.  Foster,  65  Cal.  16t, 
173.  3  Pac.  647;  Smith  v.  Cunningham,  67 
Cal.  262,  263,  7  Pac.  679;  Ward  v.  Waterman. 
85  Cal.  488,  508,  24  Pac.  930. 

As  to  attachment  of  money  of  third  party 
deposited  In  Ilea  of  ball,  see  brief  53  L.  FL  A. 
597. 

As  to  attachment  of  goods  coaala~ned  to 
attachment -debtor,  see  note  46  Am.  St.  Rep. 
208-210. 

Aa  to  attachment  of  property  In   transit 

see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  §  3076  and 
note  pars.  28-36;  note  28  L.  R.  A.  601-604; 
brief  51  L.  R.  A.  640. 

As  to  point  that  property  In  transit  shonld 
be  attached  by  direct  selsure,  and  not  by 
trarnlshment,  see  note  2  L.  R.  A.  417. 

As  to  contingent  Interest,  see  par.  54,  this 
note. 

As  to  ftranhncnt  of  nnadjnsted  loan  on 
policy  of  Insurance,  see  notes  52  Am.  Dec 
786;  59  L.  R.  A.  366;  brief  36  L,  R.  A.  646. 

97.  Test  of  attainability  Is  whether 
debtor  could  maintain  action. — Hassle  v. 
God  Is  With  Us  Congregation,  35  Cat  378. 
386. 


§542.  HOW  REAL  AND  PERSONAL  PROPERTY  SHALL  BE  AT- 
TACHED. The  sheriff  to  whom  the  writ  is  directed  and  delivered,  must  exe- 
cute the  same  without  delay,  and  if  the  undertaking  mentioned  in  section 
five  hundred  and  forty  be  not  given,  as  follows : 

1.  Real  property,  standing  upon  the  records  of  the  county  in  the  name  of  the 
defendant,  must  be  attached,  by  filing  with  the  recorder  of  the  county  a  copy 
of  the  writ,  together  with  a  description  of  the  property  attached,  and  a  notice 
that  it  is  attached ;  and  by  leaving  a  similar  copy  of  the  writ,  description,  and 
notice  with  an  occupant  of  the  property,  if  there  is  one ;  if  not,  then  by  posting 
the  same  in  a  conspicuous  place  on  the  property  attached. 

2.  Real  property,  or  an  interest  therein,  belonging  to  the  defendant,  and  held 
by  any  other  person,  or  standing  on  the  records  of  the  county  in  the  name  of 
any  other  person,  must  be  attached,  by  filing  with  the  recorder  of  the  county  a 
copy  of  the  writ,  together  with  a  description  of  the  property,  and  a  notice  that 
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such  real  property,  and  any  interest  of  the  defendant  therein,  held  by  or  stand- 
ing in  the  name  of  such  other  person  (naming  him),  are  attached;  and  by 
leaving  with  the  occupant,  if  any,  and  with  such  other  person,  or  his  agent,  if 
known  within  the  county,  or  at  the  residence  of  either,  if  within  the  county, 
a  copy  of  the  writ,  with  a  similar  description  and  notice.  If  there  is  no  occu- 
.pant  of  the  property,  a  copy  of*  the  writ,  together  with  such  description  and 
notice,  must  be  posted  in  a  conspicuous  place  upon  the  property.  The  recorder 
must  index  such  attachment  when  filed,  in  the  names,  both  of  the  defendant 
and  of  the  person  by  whom  the  property  is  held  or  in  whose  name  it  stands  on 
the  records. 

3.  Personal  property,  capable  of  manual  delivery,  must  be  attached  by  tak- 
ing it  into  custody. 

4.  Stocks  or  shares,  or  interest  in  stocks  or  shares,  of  any  corporation  or 
company,  must  be  attached  by  leaving  with  the  president,  or  other  head  of  the 
same,  or  the  secretary,  cashier,  or  other  managing  agent  thereof,  a  copy  of  the 
writ,  and  a  notice  stating  that  the  stock  or  interest  of  the  defendant  is  attached, 
in  pursuance  of  such  writ. 

5.  Debts  and  credits  and  other  personal  property,  not  capable  of  manual 
delivery,  must  be  attached  by  leaving  with  the  person  owing  such  debts,  or 
having  in  his  possession,  or  under  his  control,  such  credits  and  other  personal 
property,  or  with  his  agent,  a  copy  of  the  writ,  and  a  notice  that  the  debts 
owing  by  him  to  the  defendant,  or  the  credits  and  other  personal  property  in 
his  possession,  or  under  his  control,  belonging  to  the  defendant,  are  attached 
in  pursuance  of  such  writ,  except  in  the  case  of  attachment  of  growing  crops, 
a  copy  of  the  writ  together  with  a  description  of  the  property  attached,  and 
a  notice  that  it  is  attached,  shall  be  recorded  the  same  as  in  the  attachment 

of  real  property. 

History:  Enacted  March  11,  1872,  founded  upon  f  125  of  Practice 
Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  139,  act  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  March  16,  1903,  Stats,  and  Amdts.  1903,  p.  167. 

REAL  AND  PERSONAL  PROPERTY —  21,  22.  Same — Does   not  depend   upon  return 

HOW  ATTACHED.  of  officer. 

1.  Attachment   of   personalty  —  What   it      23,  24.  Manner  of  service — Personal  property 

jg#  capable  of  manual  delivery. 

2.  Conveyance  before  perfection  of  lien.  25.  Same — Same — Goods  in  warehouse. 

3   Corporate  stocks— Attachment  of.  26.  Same  — Same  —  Levy    upon    personal 

4,  Debt  owing-Method  of  attachment.  property  is  act  of  taking  possession 

5, 6.  Execution  of  writ.  M     .     .m,  27.  Same— Same— Levy  upon  property  al- 

7, 8.  Same  —  After  expiration   of  sheriff  s  ready  ^  pOBge8sioll  of  offieer# 

term-  .  ,  x  28.  Same  —  Same  —  Meaning  of   "taking 

9.  Same— Decision   of  trial  court   as   to  jnto  custody." 

sufficiency  of.  29   game  __  8ame  __  Mere    watchi        and 
10.  Same— Irregularities  may  be  waived.  guarding  storehouse. 

11-13.  Same— Reasonable  diligence.  30.  Same— Same — Property  of  tenants  in 

14.  Same — Same — Pleading  defense.  common. 

15.  Same — Return,  effect  of.  31.  Same — Same — Property  subject  to  lien. 

16.  Liability  for  wrongful  seizure.  32.  Same — Personal  property  not  capable 

17.  Same— Officer  is  trespasser  ab  initio,  of  manual  delivery. 

when.  33.  Same  —  Same  —  Corporation,    garnish- 

18-  20.  Lien    takes    effect    immediately    upon  ment  °* • 

levy.  34.  Same — Same — Same — Cashier. 
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35.  Same — Same — Same — Managing  agent. 

36.  Same — Same — Same — Other  agents. 

37.  Same — Same — Credits. 

38.  Same — Same — Debts. 

39.  Same — Same — Garnishment  of  pledgee 

of  stock. 

40.  Same— Same — Mode  prescribed  is  ex- 

clusive. 

41.  Same — Same — Notice  of  attachment. 
42,  43.  Same — Real  property. 

44-  46.  Same  —  Same  —  Conspicuous  place  on 
land. 

47.  Same — Same — Levy  complete,  when. 

48,49.  Same — Same — Same  —  Under  Practice 

Act. 
50,51.  Same — Same — Occupant. 

52.  Same — Same — Property  stands  in  de- 

fendant '•  name,  when. 

53.  Same— Same — Recording  writ. 

54.  Same — Same — Same— Operates  as  no- 

tice. 

55, 56.  Officer  entitled  to  fees. 

57.  Same — Effect  of  dismissal. 
58-  60.  Same — Expenses  of  keeping  property. 

61.  Same  —  Same  —  Certificate  of  reason- 

ableness. 

62.  Same — Insurance  premium. 
63-  65.  Officer  protected  by  writ. 

66,  67.  Same — Sheriff  can  not  go  back  of  writ. 

1.  Attachment  of  personalty—What  It  Is. 

— The  frame  house,  derrick  and  ri^s  of  an 
oil  developing:  corporation  are  not  a  part 
of  the  realty  requiring:,  in  case  of  attach- 
ment, that  the  method  provided  for  the 
attachment  of  real  property  be  pursued, 
where  such  equipment  is  capable  of  being* 
dismantled  and  carted  away. — Callahan  v. 
Danzigrer,  172  Cal.  788,  158  Pac.  760. 

2.  Conveyance  before  perfection  of  lien. 

— If  after  sheriff  has  entered  upon  execu- 
tion of  writ,  and  before  he  has  completed 
levy,  defendant  conveys  property  to  third 
party  who  is  also  his  creditor,  attachment 
will  be  defeated.  Fact  that  such  creditor 
at  time  of  receiving:  conveyance  knew  of 
attachment  proceedings,  and  that  sheriff 
had  taken  first  steps  to  levy  upon  property, 
does  not  make  conveyance  void,  as  being:  In- 
tended to  hinder,  delay,  and  defraud  at- 
tachment-creditor. If  conveyance  was  made 
in  good  faith  in  payment  of  indebtedness  of 
defendant  to  such  creditor,  conveyance  giv- 
ing: preference  is  not  fraudulent,  though 
debtor  be  insolvent,  and  creditor  be  aware 
at  time  that  it  will  have  effect  of  defeating: 
collection  of  other  debts.  To  avoid  convey- 
ance there  must  be  a  real  design  on  part  of 
debtor  to  prevent  application  of  his  prop- 
erty, In  whole  or  In  part,  to  satisfaction  of 
his  debts.  Creditor  violates  no  rule  of 
law  when  he  takes  payment  or  security  for 
his  demand,  though  others  are  thereby  de- 
prived of  all  means  of  obtaining:  satisfac- 
tion of  their  own  equally  meritorious  claims. 


Wheaton  v.  Neville,  19  Cal.  41,  44;  Main  v. 
Tappener,  43  Cal.  206,  209;  Sharp  v.  Baird. 
48  Cal.  677,  580. 
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8.     Corporate 

regulated  by  the  provisions  of  subdivision 
4  of  the  above  section  and  not  by  subdivi- 
sion 6  prescribing;  the  manner  in  which 
personal  property  not  capable  of  manual 
delivery  may  be  levied  upon  or  by  the  pro- 
visions of  section  644,  post,  provided  aa  to 
garnishment. — Ramage  v.  Gould,  176  Cal. 
746,  169  Pac.  670. 

Aa  to  attachment  of  corporate  stock*,  see, 
ante,  8  541,  note  pars.  8-8. 

4.     Debt  owinsr— Method  of  attachment* — 

In  the  case  where  a  Judgment-debtor  has  a 
sum  of  money  owing:  him  from  a  third  per- 
son a  writ  of  attachment  upon  the  money 
owing:  by  such  third  person  may  be  left  by 
leaving  with  such  third  person  bavins:  pos- 
session or  control  of  the  money  a  notice 
such  as  is  prescribed  in  subdivision  5  of  the 
above  section.— Isreal  v.  Bryan,  —  Cal,  App 
— -,  197  Pac.  121. 

Aa    to    attachment    of    debts,    see.    ante. 
8  541,  note  pars.  18-16. 

Aa  to  manner  of  service  la  attachment  of 
debts,  see  par.  88,  this  note. 

8.  Execution  of  writ  means  more  than 
mere  attachment  of  property.  It  requires 
officer  to  safely  keep  property  attached. 
Writ  does  not  become  functus  when  per- 
sonal property  is  seized  thereunder,  but  its 
requirement  to  safely  keep  property  at- 
tached continues  writ  for  protection  of  offi- 
cer, and  discharge  of  duty  to  safely  keep  it. 
So  far  as  owner  of  property  is  concerned, 
writ  is  executed  when  property  is  seised 
and  taken  into  possession  by  officer;  but 
so  far  as  officer  is  concerned  It  Is  not  wholly 
executed  so  long:  as  there  remains  unper- 
formed any  duty  imposed  by  writ. — Wood 
v.  Lowden,  117  Cal.  282,  286.  286.  49  Pac  182. 

6.  Sheriff  is  not  authorised  to  leave  at- 
tached property  in  possession  of  third  party 
to  be  sold  at  private  sale.  For  such  de- 
fault he  and  sureties  are  liable  on  his  offi- 
cial bond.  Amount  received  by  sheriff  from 
proceeds  of  such  private  sale  can  go  merely 
in  reduction  of  damages  in  action  by  at- 
taching; creditor  against  officer.  It  makes 
no  difference  that  property  was  sold  for 
highest  market  value. — Sheehy  v.  Graves 
68  Cal.  449,  455. 

As   to  duty  of  officer  to   exhibit   writ   to 
say  party  Interested  therein,  see  Kerr's  Cyc 
Pol.  Code.  2d  ed.,  8  4188. 

As  to  execution  of  writ  by  constable,  see 

Kerr's  Cyc.   Pol.  Code,  2d  ed.,   §14814.  4815 
and  notes. 

As   to    execution   of   writ   by    sheriff.    see 

Kerr's  Cyc.  Pol.  Code,  2d  ed.,  |J  4162    4176 
subd.  8  and  |  4192  and  notes. 

As   to  execution   of  writ   when   sheriff  Is 
party    thereto,   see    Kerr's    Cyc.    PoL    Cod* 
2d  ed.,  ft  4191  and  note. 
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As  to  liability  of  officer  for  failure  to  take 
proper  care  of  attached  property*  8ee  notes 
4?  Am.  Dec.  711;  85  Am.  St.  Rep.  402. 

Aa   to    Ilea    of   officer    la    possession,    see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  i  3067  and  note; 
brief  65  I*  R.  A.  282. 

Am  to  loas  of  attachment  by  faflare  of 
oaleer  to  retain  possession,  see  notes  26  Am. 
Dec  41S;  48  Am.  Dec.  264;  48  Am.  Dec.  449. 

As  to  receiptor  for  attached  property,  see 

notes  28  Am.  Dec.  426-429;  85  Am.  Dec.  611. 

As  to  rla-ht  of  o Ulcer  to  recover  s;oods 
wrong-folly  taken  from  his  possession,  see 

note  89  Am.  Dec.  610. 

Aa  to  service  of  teletrraphle  copy  of  writ* 

see,  post,  9  1017  and  note. 

Aa  to  whether  plalatlfl  or  defeadaat  moat 
suffer  when  property  la'  lost  la  eherllPe 
hands,  see  note  91  Am.  Dec.  313,  314. 

7.  Same— After  expiration  of  sheriff's 
term. — Writ  of  attachment  in  bands  of  sher- 
iff, and  under  which  nothing*  whatever  has 
been  done,  is  to  be  turned  over  at  expira- 
tion of  term  of  office  to  his  successor.  But 
if  writ  has  been  executed,  or  if  outgoing: 
officer  has  already  begun  its  execution,  it 
is  not  to  be  turned  over  to  new  incumbent. 
It  Is  intention  of  law  that  officer  commenc- 
ing: to  execute  process  should  complete  it, 
notwithstanding*  change  of  incumbent 
Neither  is  property  held  under  levy  of  writ 
of  attachment  to  be  surrendered  to  new 
sheriff. — Sagely  v.  Livermore,  45  Cal.  613, 
615.  See  Perrin  v.  McMann,  97  Cal.  62,  63, 
54,  31  Pac.  837. 

8.  Under  County  Government  Act  suc- 
ceeding officer  must  complete  service  of 
process. — See  Wood  v.  Lowden,  117  Cal.  232, 
236,  49  Pac.  132. 

p.  Same— Decision  of  trial  eonrt  aa  to 
sufficiency  of  levy  will  not  be  reversed  on 
appeal  when  evidence  is  conflicting. — Ru- 
dolph v.  Saunders,  111  Cal.  233,  236,  43  Pac. 
619. 

10.  Same— Irreft-alarltles  may  be  waived. 
— Any  irregularities  in  obtaining  the  lien 
are  waived  by  defendant  to  the  suit  when 
he  appears  and  answers  without  taking  ad- 
vantage of  them  by  motion  or  otherwise  In 
course  of  proceedings.  Process  is  merely 
auxiliary  and  Judgment  in  action  cures  all 
irregularities. — Porter  v.  Pico,  66  Cal.  166, 
178. 

Aa  to  lory  valid  aaalaet  debtor,  hat  la- 
sufficient  atralaet  straaa-crs,  see  note  21  Am. 
Dec.  679. 

11,  Same— Reasonable  dlllftreaee. — Sheriff 
must  execute  the  writ  with  all  reasonable 
celerity.  But  he  is  not  held  to  duty  of  start- 
ing on  instant  after  receiving  it  to  execute 
it  without  regard  to  anything  else  than  its 
Instant  execution.  Reasonable  diligence  is 
all  that  Is  required  of  him  in  such  instances. 
This  reasonable  diligence  depends  upon  par- 
ticular facts  In  connection  with  the  duty. 
Ue  is  not  required   to   lay  aside  all  other 


business  and  proceed  to  execute  it  unless 
some  special  reasons  of  urgency  exist — 
Whitney  v.  Butterfleld,  13  Cal.  335,  338,  339, 
73  Am.  Dec.  584. 

12.  It  is  duty  of  officer,  after  he  has  once 
entered  upon  execution  of  writ,  to  complete 
its  execution  with  diligence. — Wheaton  v. 
Neville,  19  Cal.  41,  45. 

13.  Where  writ  is  placed  in  the  hands  of 
sheriff  on  Sunday,  and  is  served  by  him 
at  eight  o'clock  Monday  morning,  and  sub- 
sequent writ  is  procured  by  other  creditors 
against  same  debtor  ferw  minutes  after  12 
o'clock  a.  m.  on  Monday  morning  and  placed 
in  hands  of  deputy  of  sheriff  who  serves 
same  about  1  o'clock  a.  m.  on  Monday,  the 
sheriff  is  not  liable  for  negligence.  Such 
facts  do  not  show  any  unreasonable  delay 
in  executing  the  prior  writ. — Whitney  v. 
Butterfleld,  18  Cal.  336,  838-342,  73  Am.  Dec. 
684. 


14.     Same  —  Same  —  Pleading?      defease. — 

Matters  relied  on  as  operating  to  dissolve 
writ  must  be  specially  pleaded  by  sheriff 
in  action  against  him  for  violation  of  duty 
to  serve  same. — McComb  v.  Reed,  28  Cal. 
281,   282,   87   Am.   Dec   116. 


15.  Same— Return,  effect  of. — Lien  of  at- 
tachment properly  levied  Is  not  devested 
by  failure  of  officer  to  make  proper  return. 
Ritter  v.  Scannell,  11  Cal.  289,  249,  70  Am. 
Dec.  776. 

See  pars.  21,  22,  this  note;  post,  9  659  and 
note. 

Aa  to  return  of  levy,  see,  post,  I  559  and 
note. 

It.     Liability  for  wroaarul  selsure. — One 

who  seises  goods  of  defendant  in  attach- 
ment proceedings  which  are  pledged  to  an- 
other party  is  trespasser,  and  liable  to 
pledgee  for  entire  value  of  goods. — Tread- 
well  v.  Davis,  34  Cal.  601,  608,  94  Am.  Dec. 
770. 

17.  Same— Officer  Is  trespasser  ab  laltlo 
when,  under  writ  ,of  attachment  or  execu- 
tion against  one  person,  he  seizes  the  goods 
of  another,  which  at  time  of  seizure  are  in 
custody  of  either  the  owner  or  of  a  person 
other  than  the  defendant  in  the  writ.— 
Black  v.  Clasby,  97  Cal.  482,  483,  32  Pac. 
564. 

Aa  to   abaae  of  writ   of  attachment,   see 

note  85  Am.  St.  Rep.  400-404. 

As  to  damages  for  abaae  of  process,  see 

note  86  Am.  St.^Rep.  410,  411. 

As  to  dlreetloa  of  party  aa  excuse  for  act 
of  sberlff,  see  Kerr's  Cyc.  Pol.  Code,  2d  ed., 
9  4185  and  note. 

Aa  to  Justification  of  officer  uader  process, 

see  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  9  4187  and 
note;  note  21  Am.  Dec.  190-209. 

Aa  to  liability  of  officer  for  misconduct  la 
exeeatloa  of  proceee,  see  notes  46  Am.  Dec 
518-517;  86  Am.  St.  Rep.  400-404,  407,  408. 
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As  to  liability  of  o  Ulcer  for  seizure  of 
property  of  third  party  on  execution,  see, 
post,  SS  689-691  and  notes. 

As  to  remedies  for  abuse  of  process,  see 

note  86  Am.  St.  Rep.  408-410. 

As  to  when  plaintiff  will  be  liable  for 
abase  of  process  by  officer,  see  note  86  Am. 
St.  Rep.  408. 

18.  Lien  takes  effect  Immediately  upon 
levy  of  attachment  and  deposit  of  copy, 
with  description  of  land  attached,  with 
county  recorder. — Ritter  v.  Scannell,  11  Cal. 
229.  249,  70  Am.  Dec.  775. 

See.  post,  |  544  and  note  pars.  45-47. 

19.  Writ  of  attachment  is  only  effectual 
to  change  title  of  g*oods  from  levy  of  proc- 
ess.— Taffts  v.  Manlove,  14  Cal.  48,  61,  78 
Am.  Dec.  610. 

As   to  effect   of  attachment   on   title,  see 

notes  26  Am.  Dec.  628;  89  Am.  Dec.  607,  608, 

610.  « 

20.  If  writ  Is  not  legally  served  there  is 
no  lien. — Main  v.  Tappener,  48  Cal.  206,  209; 
Sharp  y.  Baird,  43  Cal.  577,  580. 

As  to  requirement  that  service  of  process 
mast  be  made  In  strict  coaformlty  with  law, 

see  brief  44  L.  R.  A.  115. 

21.  Same— Does  not  depend  on  return  of 
officer. — Lien  of  attaching;  creditor  does  not 
depend  upon  return  of  officer,  but  upon  levy 
made  by  him,  and.  if  he  has  made  proper 
levy,  and  fails  to  make  proper  or  any  re- 
turn, party  in  whose  favor  writ  is  issued 
can  not  be  deprived  of  his  rights  under 
same,  but  may,  by  other  evidence,  show  that 
valid  levy  was  made.  Same  is  true  of  pur- 
chaser under  an  execution,  whose  title  de- 
pends upon  validity  of  attachment  levy. — 
Brusie  v.  Gates,  80  Cal.  462,  469,  22  Pac.  284. 

See  par.  15,  this  note;  post,  9  559  and  note. 

22.  Where  such  proof  is  allowed  the  evi- 
dence must  be  clear  and  satisfactory. — 
Brusie  v.  Gates.  80  Cal.  462,  472,  22  Pac.  284. 

28.  Manner  of  service  —  Personal  prop- 
erty capable  of  manual  delivery  must  be 
taken  into  custody  of  sheriff,  and  sold  after 
Judgment,  as  provided  by  law. — Herron  v. 
Hughes.  25  Cal.  556,  568;  Sheehy  v.  Graves, 
58  Cal.  449.  455. 

24.  To  attach  tangible  property  It  is  es- 
sential that  property  exist. — Early  v.  Red- 
wood, 57  Cal.  198,  195. 

As  to  attachment  of  steamers,  vessels, 
aad  boats,  see,  post,  S  820  and  note. 

As  to  definition  of  chattels,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  8  14  and  note  par.  20. 

As  to  levy  on  personal  property  capable 
of  manual  delivery,  see  notes  21  Am.  Dec. 
677-679;  25  Am.  Dec.  413;  48  Am.  Dec,  449. 

.As  to  necessity  of  actual  oclsare,  see  notes 
29  Am.  Dec.  607;  48  Am.  Dec.  449. 

An  to  possession  which  oslcer  may  take 
of  partnership  property  under  writ  against 
Individual  partner*  see  note  57  Am.  St.  Rep. 
439,  440. 


As    to    what    Is    personal    property,    see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  IS  14,  668  and 

notes. 


Same  —  Same  —  Goods  la  war 

upon  which  owner  of  warehouse  makes  no 
claim,  may  be  attached  by  officer  taking 
them  into  actual  possession  and  placing  a 
keeper  in  charge. — Sinsheimer  v.  Whitley. 
Ill  Cal.  878,  881,  52  Am.  St.  Rep.  192,  43  Pac. 
1109. 


Same  —  Same  —  Levy  upon  personal 
property  is  act  of  taking  possession  of,  seis- 
ing, or  attaching;  it  by  sheriff  or  other 
officer. — Taffts  *r.  Manlove,  14  Cal.  48,  51. 
73  Am.  Dec.  610. 


27.  Sane— Same— Levy  upon  piopcitj  al- 
ready In  possession  of  officer,  by  virtue  of 
former  attachment,  does  not  require  seizure 
under  second  attachment.  All  which  officer 
is  required  to  do  in  order  to  effect  valid 
levy  of  such  attachment  is  to  make  his  re- 
turn of  levy  on  back  of  the  attachment. — 
O'Connor  v.  Blake,  29  Cal.  312,  815. 


Same — Same  —  Meaning  of  "taking 
Into  custody**  will  depend  somewhat  upon 
situation  and  relation  of  party  contesting 
fact  of  custody.  Where  sheriff  levied  on 
threshing*  machine  by  delivering  copy  of 
writ  to  defendant,  making  memorandum  of 
property  attached,  and  directing  C,  who  was 
working  in  sight  of  it,  and  within  one  hun- 
dred yards  of  it,  to  look  after  it  until 
keeper  could  take  charge  of  it,  and  to  In- 
form any  ono  meddling  with  it  that  it  was 
attached,  which  C  agreed  to  do.  This  was 
held  to  be  sufficient  taking  into  custody  as 
against  defendant  and  persons  who  there- 
after purchased  from  him  with  notice  of 
such  attachment;  but  it  might  not  be  as 
against' purchaser  In  good  faith,  or  other 
attaching  creditors. — Rogers  v.  Gilmore,  51 
Cal.  309,  812. 

29.  Same  —  Same  —  Mere  watchlna;  and 
guarding  storehouse  does  not  amount  to 
levy  upon  property  within.  Levy  dates 
from  entry  of  officer  into  house,  and  his 
levy  on  property  there.  If  after  officer 
comes  to  door,  and  prior  to  his  gaining  ad- 
mission, other  parties  succeed  In  acquiring 
valid  lien  upon  property,  lien  of  attachment 
is  subject  to  such  other  Hen. — Taffts  v. 
Manlove,  14  Cal.  48.  51,  73  Am.  Dec.  610. 

An  to  attachment  of  store,  aad  good* 
therein,  see  note  21  Am.  Deo.  678;  brief  55 
L.  R.  A.  282. 


80.  Same— Same— Property  of  tenants  la 
commoa  must  all  be  taken  in  possession  in 
suit  against  one  co-tenant  for  the  purpose 
of  subjecting  undivided  interest  of  such  co- 
tenant  to  sale  on  execution. — Veach  v. 
Adams,  51  Cal.  609,  611. 

As  to  Interests  la  common,  see  Kerr's  Cyc 
Civ.  Code,  2d  ed.,  8  865  and  note. 


SI.  Same  —  Same  —  Property  suhjeet  to 
lien  of  proprietor  of  livery  stable  can  not 
be  seized  by  sheriff,  except  upon  payment 
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of  amount  of  lien,  without  making  officer 
liable  as  trespasser. — Johnson  v.  Perry,  53 
Cal.  851,  353. 

See  Kerr's  Cyc  Civ.  Code,  2d  ed.,  I  8061 
and  note. 

Am  to  attachment  of  mortgaged  or  pledged 
personal  property,  see,  post,  9  545  and  note; 
Kerr's  Cyc.  Civ.  Code,  3d  ed.,  SI  3968,  2969, 
2970  and  notes. 


Same— Personal  property  aot  capable 
of  manual  delivery,  which  is  in  hands  of  de- 
fendants sued,  is  as  much  liable  to  attach- 
ment as  if  in  hands  of  third  person,  and 
must  be  attached  by  officer  by  leaving  with 
defendant,  or  his  agent,  copy  of  writ  and 
notice  that  property  is  attached  in  pursu- 
ance with  such  writ.  This  is  all  that  law 
requires  of  sheriff  in  such  case,  and  levy 
is  not  abandoned  by  failure  of  officer  to 
take  possession  of  property,  while  it  re- 
mains Incapable  of  delivery.  In  case  of 
growing  crop,  officer  may  wait,  after  levy- 
ing attachment,  until  crop  is  ripe,  and  then 
may  harvest  It,  and  take  It  into  his  posses- 
sion.— Raventas  v.  Green,  57  Cal.  254,  255; 
Cardenas  v.  Miller,  108  Cal.  250,  254,  40  Am. 
St.  Rep.  84,  92,  39  Pac.  783,  41  Pac.  472. 

Aa  to  definition  of  personal  property,  tee 
Kerr's  Cyc.  Civ.  Code,  2d  ed.,  9  14,  subd.  14; 
§  663  and  notes. 

Aa  to  definition  of  ehoses  In  action,  sea 
Kerr's  Cyc.  Civ.  Code,  2d  ed.,  8  958  and  note. 

Aa  to  growing  crops  being  personal  prop- 
erty not  capable  of  maaual  delivery*  see 
Kerr's  Cyc.  Civ.  Code,  2d  ed„  9  8440  and 
note  pars.   185,  186. 

As  to  Inewaseieney  of  service  npon  gar- 
nishee, see  brief  42  I*  R.  A.  284. 

As  to  levy  on  personal  property  not  cap- 
able of  manna!  delivery,  see  note  21  Am. 
Dec.  679.  680. 

Aa  to  levy  on  preponderona  and  immov- 
able property,  see  notes  21  Am.  Dec.  680; 
25  Am.  Dec.  413. 

As  to  nature  of  garnishment  proceedings, 

see,  post,  |  544  and  note. 

Aa  to  waiver  of  service  of  writ  by  gar- 
nishee, see  note  46  Am.  Dec.  843. 

33.  Same— Same  —  Corporation,  garnish- 
ment of. — Garnishment  of  corporation  for 
debt  owing  by  It  to  defendant,  or  credits 
and  other  personal  property  In  Its  posses- 
sion or  under  Its  control,  belonging  to  de- 
fendant, is  effected  by  service  of  writ  In 
same  manner  as  summons  Is  served,  or  In 
the  mannar  that  stocks  or  shares  of  corpo- 
ration are  attached,  that  Is,  by  leaving 
with  president,  or  other  head  of  corpora- 
tion, or  secretary,  cashier,  or  managing 
agent  thereof,  copy  of  writ  and  notice  speci- 
fied In  this  section.  Service  upon  agent 
who  is  not  managing  agent  is  Ineffectual. 
Teller  of  bank  whose  only  duty  is  to  re- 
ceive and  pay  out  money  Is  not  managing 
agent,  and  service  of  attachment  upon  him 


will  not  bind  corporation. — Kennedy  v.  Hi- 
b  era  la  Sav.  A  L.  Soc,  88  Cal.  151,  168,  164. 

As  to  service  of  writ  npon  corporation,  see 

brief  44  I*  R.  A.  116;  note  S3  L  R.  A.  600. 
601. 

34.  Same— Same  — -  Same  —  Cashier  refers 
to  an  executive  officer  of  a  corporation.  One 
who  la  simply  an  employee,  although  he 
may  have  custody  of  the  money  of  the  com- 
pany, and  it  may  be  part  of  his  duty  to  keep 
the  accounts  of  the  men  employed,  and  to 
pay  them,  Is  not  such  a  cashier  as  the  sec- 
tion contemplates. — Blanc  v.  Paymaster 
Min.  Co.,  96  Cal.  524,  531,  532,  29  Am.  St. 
Rep.  149,  30  Pac.  765. 

86.  Same  —  Same  —  Same  —  Managing; 
agent. — Clerk  employed  in  store  belonging 
to  mining  company  is  not  managing  agent 
of  the  corporation,  although  he  may  have 
exclusive  duties  in  relation  to  custody  of 
money,  keeping  accounts,  and  paying  em- 
ployees.— Blanc  v.  Paymaster  Min.  Co.,  95 
Cal.  624,  531,  29  Am.  St.  Rep.  149,  30  Pac 
765. 

3d.     Same— Same     Same— Other    agents.-^ 

Corporation  Is  not  bound  by  writ  delivered 
to  any  of  Its  agents  or  employees  other 
than  those  named  in  this  section. — Blanc  v. 
Paymaster  Min  Co.,  95  Cal.  524,  681,  29  Am. 
St.  Rep.  149,  30  Pac.  765. 

As  to  conclusiveness  of  return  of  osscer 
aa  to  official  capacity  of  persons  served  aa 
oalcers  of  corporation,  see,  post,  |  559  and 
note. 

87.  Same  —  Same  —  Credits.  —  Notes  of 
third  person,  held  by  garnishee  as  collat- 
eral to  secure  debt  due  him  from  defend- 
ant, which  exceed  amount  of  debt  due  from 
defendant  to  him,  are  credits  in  control  of 
garnishee,  and  as  such  are  liable  to  seizure 
upon  attachment. — Davis  v.  Mitchell,  34  Cal. 
81,  88;  Robinson  v.  Tevis,  38  Cal.  611,  614; 
Gow  v.  Marshall,  90  Cal.  665,  568,  27  Pac. 
22;  Deerlng  A  Co.  v.  Richardson- Kimball 
Co..  109  Cal.  73.  83,  84,  41  Pac.  801. 

See,  post,  9  645  and  note. 

Aa  to  definition  of  credits,  see,  post,  (544 
and  note  pars.  6,  6. 

As  to  "debts"  and  "credits"  being  dis- 
tinct, see,  post,  9  644,  pars.  21,  22. 

38.  Same — Same— Debts. — Pact  that  debt 
is  evidenced  by  judgment  does  not  make  it 
anything  more  or  less  than  debt,  or  more 
capable  of  manual  delivery  than  if  it  were 
not  so  evidenced.  No  provision  is  made 
for  attaching  or  levying  on  evidences  of 
debt.  It  is  the  debt  itself  which  may  be 
attached. — McBride  v.  Fallon,  65  Cal.  801, 
303,  4  Pac.  17. 

Aa  to  method  of  attachment  of  debt,  see 

par.  4,  this  note. 

See.  ante,  9  541  and  note  pars.  21,  81. 

As  to  definition  of  debts,  see,  post,  9  544 
and  note  pars.  9,  10. 

As   to   distinction    between   "credits"   and? 
"debts,"  see,  ante,  9  544,  note  pars.  21,  22. 
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30.  Same — Same— Ganlihment  of  pledgee 
of  stock. — Where  shares  of  stock  pledged  as 
security  for  loan  have  been  regularly  trans- 
ferred on  books  of  corporation  to  mortga- 
gee, he  is  only  proper  garnishee. — Edward 
v.  Beugnot,  7  Cal.  162,  165. 

40.  Same— Same— Mode  prescribed  la  ex- 
clusive. —  Mode  of  attaching  debts  and 
credits,  and  other  personal  property  not 
capable  of  manual  delivery,  as  provided  by 
code,  is  exclusive. — McBride  v.  Fallon,  €5 
Cal.  301,  303,  4  Pac.  17;  Latham  v.  Blake,  77 
Cal.  646,  655,  18  Pac.  150,  20  Pac.  417. 

41.  Same— Same  —  Notice    of    attaebmeat 

of  "all  moneys,  credits,  and  effects  belong- 
ing to  defendants"  is  not  effective  as  at- 
tachment of  "debt"  due  from  garnishee  to 
defendant. — Clyne  v.  Easton,  Eldridge  &  Co., 
148  Cal.  287,  113  Am.  St.  Rep.  253,  88  Pac. 
36,   38. 

See,  post,  9  544  and  note  pars.  21,  22. 


42.  Sane — Real  property. — It  is  duty  of 
officer  to  deliver  copy  of  attachment  to  oc- 
cupant, If  there  is  one;  and  if  there  is  no 
occupant,  then  it  Is  his  duty  to  post  copy 
of  attachment  in  conspicuous  place  on 
premises,  and  he  should  file  copy  in  office  of 
recorder  together  with  description  of  prop- 
erty attached.  These  acts  must  be  per- 
formed in  order  prescribed  by  statute. 
Posting  copy  upon  the  premises  is  not  suffi- 
cient compliance  with  statute  if  there  is 
any  occupant.  Where  service  is  made  by 
posting  copy  upon  premises,  copy  of  at- 
tachment must  be  posted,  not  notice  sub- 
stituted therefor  by  sheriff. — Main  v.  Tap- 
pener,  43  Cal.  206,  209;  Sharp  v.  Baird,  43 
Cal.  577,  580;  Watt  v.  Wright,  66  Cal.  202, 
208,  5  Pac.  91. 

48.  Explainers  Porter  v.  Pico,  55  Cal. 
165,    172,    173. 

Aa    to    definition    of    real    property,    see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  S  14,  subd.  2; 
5f  658-662  and  notes. 

Aa  to  insufficient  levy  oa  real  eatate,  see 

brief  8  L.  R.  A.  729. 

44.  Same— Same  —  Conspicuous  place  oa 
laad. — Where  land  attached  was  lot,  vacant 
except  for  small  portion  occupied  by  office, 
it  was  held  that  building  was  proper  place 
to  post  notice,  as  it  was  necessarily  most 
conspicuous  place  on  land. — Davis  v.  Baker, 
72  Cal.  494,  498,  14  Pac.  102. 

45.  Notice  posted  on  side  of  house  fac- 
ing vacant  lot  and  within  five  or  six  feet 
of  street  was  held  to  be  posted  in  conspic- 
uous place,  notwithstanding  that  house  was 
upon  corner  formed  by  intersection  of  two 
streets,  in  case  where  officer  testified  that 
notice  was  posted  in  most  suitable  and 
safest  place  to  put  papers,  "so  that  they 
would  stay  placed,"  and  he  and  others  testi- 
fied that  papers  posted  could  readily  be 
seen;  that  there  could  be  "no  trouble  to  see 
them;  one  can  scarcely  pass  without  seeing 
the  papers  if  they  were  looking  at  all." — 


Davis  v.  Baker,  88  Cal.  106,  107,  25  Pac. 
1108. 

46.  Statute  does  not  require  that  notice 
should  be  posted  in  "most"  conspicuous, 
but  only  in  a  conspicuous  place. — Davis  v. 
Baker,  88  Cal.  106,  107,  25  Pac.  1108. 

4T.     Same— Same— Levy    complete,    when. 

— Levy  of  attachment  on  real  property  of 
defendant  is  not  complete  unless  copy  of 
writ,  together  with  description  of  property 
attached  and  notice  that  it  is  attached,  is 
left  with  occupant  of  property  or  posted 
upon  it;  and  no  Hen  will  be  created  by  such 
attempted  attachment  to  which  right  of 
purchaser  at  execution  sale  can  relate. — 
Schwartz  v.  Cowell,  71  Cal.  306,  12  Pac. 
252;  Maskell  v.  Barker,  99  Cal.  642,  644,  34 
Pac.  340. 


48.  Same— Same— Same  —  Under  Practice 
Act. — The  two  acts  prescribed— delivery  to 
occupant  of  copy  of  writ  or  posting  of  copy 
upon  premises,  as  the  case  may  be,  and  the 
filing  of  copy  with  recorder,  together  with 
description  of  property  attached — must  be 
done  before  lien  of  attachment  is  perfected. 
Omission  of  either  is  fatal  to  creation  of 
lien.— -Wheaton  v.  Neville,  19  CaL  41,  45: 
Main  v.  Tappener,  48  Cal.  206,  209. 

49.  Explained  i  Porter  v.  Pico,  65  Cal. 
165,  172,  178. 

50.  Same— Same— "Occupant*  is  not  used 
in  most  ordinary  meaning  of  word  as  one 
who  has  actual  use  or  possession  of  prop- 
erty. If  such  was  meaning,  one  having 
sole  possession  might  depart  from  county  or 
state  and  thus  prevent  levy.  As  used  in 
this  section,  world  means  some  one  visibly 
occupying  property,  so  that  when  officer 
visits  property  for  purpose  of  completing 
levy  he  can  determine  then  by  what  he  can 
see  whether  he  shall  serve  a  copy  by  leav- 
ing with  an  occupant,  or  by  posting.  Un- 
der such  interpretation  of  the  word,  writ 
may  be  served  with  promptness  generally 
essential  to  beneficial  use  of  writ. — Davis 
v.  Baker.  72  Cal.  494,  496,  497.  14  Pac  102. 

51.  Decision  of  appellate  court  as  to  In- 
sufficiency of  testimony  to  prove  service  of 
notice  of  attachment  on  occupant  of  land 
becomes  the  law  of  case  upon  retrial  and 
production  of  same  testimony. — Brusie  v. 
Gates,  96  Cal.  265,  268,  31  Pac.  111. 

82.  Same— Same— Property  atanaa  la  de- 
fendants name,  when. — Property  stands  in 
defendant's  name,  notwithstanding  that  he 
has  executed  conveyance  which  has  been 
placed  of  record,  if  such  conveyance  appears 
upon  its  face  to  be  void  as  being  trust-deed 
to  convey.  In  such  case  levy  of  attachment 
against  defendant  is  to  be  made  as  pre- 
scribed in  subdivision  1,  and  not  as  pre- 
scribed In  subdivision  2. — Johnson  v.  Miner, 
144  Cal.  785,  788,  78  Pac.  240. 


58.    Same  -game     Recording  writ*— After 

return  of  writ  to  clerk's  office,  sheriff  has 
no  authority  to  take  any  proceedings  for 
completion    of   attachment,   which   he   had 
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previously  omitted.  Its  efficacy  as  warrant 
of  authority  to  him  is  limited  to  acta  per- 
formed whilst  It  remains  in  his  possession. 
Filing  it  in  recorder's  office,  after  being: 
returned  to  clerk,  is  therefore  ineffectual 
for  any  purpose. — Wheaton  v.  Neville,  19 
Cal.  41,  45,  46. 


54.  Same  —  Same  —  Same  —  Operate* 
■otlce. — Deposit  in  recorder's  office  of  copy 
of  writ,  with  description  of  property 
attached,  is  sufficient  to  operate  as  notice 
of  lien  to  third  parties. — Ritter  v.  Scannell, 
11  Cal.  239.  250,  70  Am.  Dec.  775. 

55.  Oflcer  entitle*  to  fee«. — If  levy  be 
properly  made  the  officer  is  entitled  to  his 
legal  fees,  and  attaching:  creditor  is  bound 
to  pay  them  without  receiving:  any  notice 
from  sheriff  that  levy  had  been  made. — 
Alexander  v.  Denaveaux,  59  Cal.  476,  478. 


As    to    costs,    oa 

5  1022  and  note. 


attachment,    see,    post. 


56.  Levy  of  attachment  upon  each  several 
piece  of  real  estate  constitutes  independent 
levy,  and  sheriff  is  entitled  to  fee  for  each 
levy. — Young:  v.  Miller,  63  Cal.  302,  303. 

As  to  lien  of  oflcer  for  fees,  see  "Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  fi  3057  and  note. 

57.  Same — Effect  of  diimUul. — Sheriff  is 
agent  of  plaintiff  in  levying:  an  attachment, 
and  plaintiff  can  not  relieve  himself  from 
liability  for  expenses  incurred  in  such 
agency  by  dismissal  of  action  or  mere  di- 
rection to  release  property.  Neither  can 
parties  to  action,  by  agreement  between 
themselves  for  its  dismissal,  deprive  sher- 
iff of  his  fees  or  compel  him  to  look  to 
solvency  or  caprice  of  plaintiff  therefor. 
For  purpose  of  protecting:  sheriff  against 
such  contingencies,  it  is  provided  by  stat- 
ute that  he  may  retain  property  levied  on 
under  attachment  until  his  fees  and  ex- 
penses are  paid. — Perrin  v.  McMann,  97  Cal. 
52.  53,  54,  31  Pac.  837. 

58.  Samc~Expeaaea  of  keeping-  property. 

— Sheriff  is  entitled  to  necessary  costs  of 
safely  keeping  and  preserving  attached 
property. — Nisbet  v.  Clio  Mln.  Co.,  2  Cal. 
App.  436,  83  Pac.  1077. 

59.  If  levy  Is  made  on  immovable  prop- 
erty no  keeper  would  ordinarily  be  neces- 
sary, but  when  made  on  movable  property,  a 
keeper  would  ordinarily  be  necessary,  even 
though  it  be  such  as  Is  classed  as  fixtures. 
—Nisbet  v.  Clio  Mln.  Co.,  2  Cal.  App.  436, 
83  Pac.  1077. 

60.  Deputy    sheriff    has    no    general    au- 


thority to  bind  sheriff  for  payment  of  keep- 
er's fees. — Krum  v.  King,   12  Cat   412,   413. 

61.  Same—  Same  —  Certificate  of  reason- 
ableness.— Keeper's  fees  and  expenses  of 
keeping  and  preserving  property  held  un- 
der attachment  can  not  be  collected  by 
sheriff  unless  he  procures  a  certificate  of 
the  court  as  to  the  reasonableness  of  his 
charges. — Geil  v.  Stevens,  48  Cal.  590,  «691; 
Lane  v.  McElhany,  49  Cal.  421,  424;  Bower 
v.  Rankin,  61  Cal.  108,  109;  Shumway  v. 
Leakey,  78  Cal.  260.  262,  14  Pac.  841. 

62.  Same  —  Insurance  premium.  —  Money 
paid  by  the  sheriff  to  have  hay  attached  by 
him  Insured,  and  interest  thereon,  are  not 
proper  items  of  costs. — Qalindo  v.  Roach, 
130  Cal.  389,  391,  62  Pac.  597. 

63.  OIBcer  protected  by  writ.  —  When 
property  is  In  possession  of  defendant  to 
action,  writ  of  attachment  alone,  if  issued 
by  competent  authority,  and  regular  on  its 
face,  protects  sheriff  or  constable. — Laugh - 
lln  v.  Thompson,  76  Cal.  287,  290,  18  Pac. 
830;  Horn  v.  Cor varu bias,  51  Cal.  524,   526. 

Aa  to  process  rea*nlar  oa  Its  face  Justify- 
ing; execution  thereof  by  officer,  see  Kerr's 
Cyc.  Pol.  Code,  2d  ed.,  8  4187  and  note;  also 
note  21  Am.  Dec.  190-209. 

As  to  oelsare  of  property  la  aaaas  of 
third  person,  see,  post,  8  549  and  note. 

64.  In  an  early  case  It  was  held  that  the 
writ  would  not  protect  constable  if  affi- 
davit was  defective. — Hitler  v.  Carr,  34  Cal. 
641,  646. 

65.  Order  permitting  amendment  of  orig- 
inal affidavit,  after  levy  of  writ,  and  order 
refusing  to  dissolve  attachment  because  of 
insufficiency  of  original  affidavit,  are  valid 
against  defendant  until  set  aside  in  direct 
proceedings  for  that  purpose,  and  their  ir- 
regularity can  not  be  urged  against  sheriff 
in  action  for  seizure  of  property  under  writ. 
— Babe  v.  Coyne,  53  Cal.  261,  262. 

66.  Same  — Sheriff  eaa  aot  a*o  hack  of 
writ  regular  on  its  face  and  adjudge  ques- 
tion of  its  validity  on  pleadings,  affidavit, 
or  proceedings  in  action  in  which  it  is  is- 
sued.— McComb  v.  Reed,  28  Cal.  281.  285. 
287,  87  Am.  Dec.  115;  Harvey  V.  Foster,  64 
Cal.  296,  298,  80  Pac.  849. 

67.  Sheriff  may  limit  his  Inquiries  as  to 
validity  of  writ  to  Inspection  of  writ.  If  it 
is  regular  on  its  face  it  will  protect  him  in 
the  performance  of  his  ministerial  duties  in 
serving  it. — Norcross  v.  Nunan,  61  Cal.  640, 
648;  Brichman  v.  Ross,  67  Cal.  601,  604,  605, 
8  Pac.  316. 


§  542a.  ATTACHMENT-LIENS  ON  REAL  PROPERTY.  The  lien  of  the 
attachment  on  real  property  attaches  and  becomes  effective  upon  the  filing  of 
a  copy  of  the  writ,  together  with  a  description  of  the  property  attached,  and  a 
notice  that  is  it  attached  are  filed  with  the  county  recorder  of  the  county 
wherein  said  real  property  is  situate ;  provided,  however,  that  in  event  that  the 
sheriff  does  not  complete  the  execution  of  said  writ  in  the  manner  prescribed 

1339 


N 


8i  54S,  644  INSTRUCTIONS  TO  SHERIFF— GARNISHMENT.  [Ft.  11, 

in  section  five  hundred  forty-two  of  this  code  within  a  period  of  fifteen  days 
next  following  said  filing  in  the  recorder's  offide  then  said  lien  shall  cease  at 
the  expiration  of  said  period  of  fifteen  days. 

The  attachment  whether  heretofore  levied  or  hereafter  to  be  levied  shall  be 
a  lien  upon  all  real  property  attached  for  a  period  of  three  years  after  the  date 
of  levy  tmless  sooner  released  or  discharged  as  provided  in  this  chapter,  by 
dismissal  of  the  action  or  by  entry  and  docketing  of  judgment  in  the  action. 

[Expiration.]  At  the  expiration  of  three  years  the  lien  shall  cease  and  any 
proceeding  or  proceedings  against  the  property  under  the  attachment  shall 
be  barred; 

[Extension.]  provided,  that  upon  motion  of  a  party  to  the  action,  made 
not  less  than  five  nor  more  than  sixty  days  before  the  expiration  of  said  period 
of  three  years,  the  court  in  which  the  action  is  pending  may  extend  the  time 
of  said  lien  for  a  period  not  exceeding  two  years  from  the  date  on  which  the 
original  lien  would  expire,  and  the  lien  shall  be  extended  for  the  period  speci- 
fied in  the  order  upon  the  filing,  before  the  expiration  of  the  existing  lien,  of 
a  certified  copy  of  the  order  with  the  recorder  of  the  county  in  which  the  real 
property  attached  is  situated.  The  lien  may  be  extended  from  time  to  time  in 
the  manner  herein  prescribed. 

History:  Enactment  approved  March  25,  1909,  Stats,  and  Amdts. 
1909,  p.  749;  amendment  approved  April  24,  1915,  Stats,  and  Amdts. 
1915,  p.  201;  April  11,  1919,  Stats,  and  Amdts.  1919,  p.  64.  In  effect 
July  22,  1919. 

§  543.  ATTORNEY  TO  GIVE  WRITTEN  INSTRUCTIONS  TO  SHERIFF 
WHAT  TO  ATTACH.  Upon  receiving  information  in  writing  from  the  plain- 
tiff or  his  attorney,  that  any  person  has  in  his  possession,  or  under  his  control, 
any  credits  or  other  personal  property  belonging  to  the  defendant,  or  is  owing 
any  debt  to  the  defendant,  the  sheriff  must  serve  upon  snch  person  a  copy  of 
the  writ,  and  a  notice  that  snch  credits,  or  other  property  or  debts,  as  the  case 
may  be,  are  attached  in  pursuance  of  such  writ. 

History:    Enacted  March  11,  1872,  re-enactment  of  $  12$  of  Practice 

Act 


As  to  re*»lreme»t  tkmt  direetloma  to  sheriff  shall  be  In  wrlttas;,  86*  Korr*0  Cyc  PoL  Code, 
2d  ed.,  S  4186  and  note. 

§  544.    GARNISHMENT,  WHEN  GARNISHEE  LIABLE  TO  PLAINTIFF. 

All  persons  having  in  their  possession,  or  under  their  control,  any  credits  or 
other  personal  property  belonging  to  the  defendant,  or  owing  any  debts  to  the 
defendant  at  the  time  of  service  upon  them  of  a  copy  of  the  writ  and  notice, 
as  provided  in  the  last  two  sections,  shall  be,  unless  such  property  be  delivered 
up  or  transferred,  or  such  debts  be  paid  to  the  sheriff,  liable  to  the  plaintiff 
for  the  amount  of  such  credits,  property,  or  debts,  until  the  attachment  be 
discharged,  or  any  judgment  recovered  by  him  be  satisfied. 

History:    Enacted  March  11*  1872,  re-enactment  of  $  127  of  Practice 

Act. 

GARNISHMENT.  5,6.  Credits—Are   something   belonging  to 
1,2.  As  to  generally.  defendant. 

3.  Action  against  garnishee,  7,8.  Damages  to  garaisfeer —  Through  ap- 
a.  Construction  of  section.  pe*!  *>y  garnishee. 

IBM 
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9, 10.  Debt — Is  money  owing   by  garnishee 
to  the  defendant. 

11.  Same — Secured   by   mortgage. 
12- 14.  Same — Equitable  claims  not  included. 
15.  Same— Execution-purchaser  after  judg- 
ment rendered  on  appeal. 

16- 18.  Same — Negotiable  instruments. 

19.  Same— Purchaser  of  mortgaged  prop- 

erty not  debtor  of  mortgagee. 

20.  Same — Tort-feasor  is  not  debtor. 
21,  22.  Debts  and  credits — Are  distinct. 

23.  Defenses  of  garnishee — In  general. 

24.  Same — Check  drawn  on,  but  not  pre- 

sented. 

25.  Same — Statute  of  limitations. 

26.  Same — Same — Explanation  of  case. 

27.  Same — Same — On   original   debt,   gar- 

nishment does  not  affect. 

28.  Effect    of    notice    of    garnishment    to 

debtor  of  defendant. 

29.  Effect  of  pencil  entry. 

30.  Enforcement  of  liability— In  general. 
31,32.  Same — Independent  action. 

33.  Same — Judgment  against  garnishee. 

34.  Same — Same — On  return  of  sheriff. 
35,36.  Same— Proceedings    supplementary    to 

execution. 

37.  Garnishment — Under  our  law. 

38.  Same — Doctrine  of  garnishment  is  part 

of  common  law. 

39.  Same — Effect  of. 

40.  Same — Same — Note  and  proceeds  both 

bound. 
41,42.  Same — Same — On  action  against  gar- 
nishee by  his  creditor. 

43.  Same — Evidence  of. 

44.  Liability  of  garnishee — To  plaintiff. 
45-47.  Same — Commences  with  levy. 

48,  49.  Same — Estoppel  of  garnishee. 

50.  Same — Garnishee  as  trustee. 

51.  Same — Same  —  Partnership  being  de- 

fendant. 

52.  Same — Garnishee  is  not  relieved. 

53.  Same — Measure  of  garnishee's  liabil- 

ity. 

54.  Same — Return  of  officer  is  not  conclu- 

sive. 
55,56.  Money  subject  to  attachment. 

57.  No  direct  liability. 

58.  Payment  to  sheriff. 

59.  Persons  who  may  be  garnished  —  In 

general 

60.  Same — Administrator. 

61.  Same — Assignee  for  benefit  of  credi- 

tors. 

62.  Same — Bailee. 

63,64.  Same— Judgment-creditor. 

65.  Same — Municipal  corporation. 

66.  Same — School  district  is  not  person. 


67.  Same — Stockholder  of  corporation. 

68.  Same — Same— Fraudulent    assignment 

of  stock. 

69.  Rightfe  of  garnishee — As  to,  in  general. 

70.  Same — Amendment  of  answer. 

71.  Same  —  Appearances     in     attachment 

suit. 

72.  Same — Delivery  to  sheriff. 

73.  Same  —  Interpleader     of     conflicting 

claimants. 

74.  Same — Priority  of  payment. 

75.  Same — Stay    of   suit   brought   by   at- 

tachment defendant. 

76.  Same — Trial  by  jury. 

77.  Same — Validity  of  attachment  may  be 

disputed  by  garnishee. 

78.  Refusal  of  further  payments. 

79.  Sufficiency  of  notice  of  garnishment. 

1.  A*  to  generally. — A  complaint  in  an 
action  against  a  garnishee  which  alleges 
"that  summons  and  writ  of  attachment  were 
duly  Issued;  that  thereafter  on  the  said 
date  the  plaintiff  caused  the  said  writ  of 
attachment  to  be  served  and  said  writ  of 
attachment  was  on  said  date  duly  served 
upon  said  defendant  banking  corporation." 
sufficiently  states  facts  as  to  the  service  of 
the  writ  of  attachment,  in  the  absence  of  a 
special  demurrer. — Midway  Five  Oil  Co.  v. 
Citizens'  Nat.  Bank,  25  Cal.  App.  366,  143 
Pac.  800. 

2.  A  banking  corporation  is  liable  to  the 
plaintiff  upon  a  writ  of  garnishment  served 
upon  it,  where  at  the  time  of  the  service  it 
has  in  its  possession  a  certified  check  ac- 
cepted by  it  as  cash  in  payment  of  a  prom- 
issory note  placed  by  the  defendant  in  its 
hands  for  collection  to  his  credit. — Midway 
Five  Oil  Co.  v.  Citizens'  Nat.  Bank,  25  Cal. 
App.  S66,  143  Pac.  800. 

3.  Action  against  garnishee. — In  this  ac- 
tion by  a  Judgment-creditor  against  a  gar- 
nishee, on  the  ground  that  at  the  time  the 
garnishment  was  levied  there  was  sufficient 
money  in  the  hands  of  the  defendant  due 
the  Judgment-debtor  to  meet  the  Judgment- 
creditor's  claim,  the  evidence  shows  there 
was  nothing  then  due  from  the  garnishee. — 
Algeltinger  Co.  v.  Healy-Tibbitts  Const. 
Co.,  23  Cal.  App.  608,  139  Pac.  436. 

4.  Construction  of  section. — The  gar- 
nishee process,  in  this  state,  is  Intended  as 
a  substitute  for  a  creditor's  bill.  In  such 
a  bill  it  was  necessary  for  the  plaintiff  to 
allege  the  securing  of  a  Judgment  against 
the  principal  debtor,  the  issuance  of  an 
execution  and  its  return  unsatisfied. — Mar- 
shall v.  Wentz,  28  Cal.  App.  540,  153  Pac. 
244. 

5.  Credits — Arc  something  belonging  ,  to 
defendant,  but  in  possession  and  control  of 
garnishee,  like  promissory  notes  or  other 
evidences  of  indebtedness  of  third  parties, 
which  may  be  delivered  up  or  transferred 
to    sheriff. — Gow    v.    Marshall,    90    Cal.    665, 
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568,  669,  27  Pac  422.  See  Davis  v.  Mitchell, 
34  Cal.  81,  88;  Robinson  v.  Tevis,  38  Cal. 
011,  614;  Deerlng  v.  Richardson-Kimball  Co., 
109  Cal.  73,  83.  84,  41  Pac.  801. 

6.  Complaint  in  action  against  garnishee 
which  alleges  service  of  attachment  on  gar- 
nishee, whereby  "certain  credits"  in  hands 
of  garnishee  belonging  to  defendant  in  at- 
tachment suit  were  attached,  is  insufficient 
to  show  any  liability  of  garnishee  to  plain- 
tiff for  any  "debts"  due  from  him  to  de- 
fendant.— Gow  v.  Marshall,  90  Cal.  565,  568, 

569,  27  Pac.  422. 

As  to  cheek  of  third  person  drawn  pay* 
able  to  order  of  garnishee  for  the  benefit 
of  defendant  not  betes;  money,  roods, 
effects,  or  credits  la  the  sense  of  statute,  be- 
fore presented  for  payment,  see  note  96  Am. 
Dec.  731. 

As  to  definition  of  credits,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  1 14  and  note  pars.  48-53. 

As  to  definition  of  creditor,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  8  3430  and  note. 

As  to  garnishment  of  credits  of  a  non- 
resident debtor,  see  brief  85  L.  R.  A.  454. 

7.  Damagei  to  garnisher— Thr©«a;h  ap- 
peal by  garnishee. — Where  a  garnishee,  in- 
stead of  complying  with  an  order  of  court 
to  pay  over  to  the  garnisher  the  amount  of 
the  debt,  takes  an  appeal  from  such  order, 
and,  upon  the  order  being  affirmed  by  the 
court  of  appeals,  unsuccessfully  attempts 
to  obtain  a  rehearing  in  the  supreme  court, 
the  garnisher  can  not  maintain  an  action 
against  the  garnishee  for  alleged  damages 
due  to  the  appeal. — Finch  v.  Western  Nat. 
Bank,  24  Cal.  App.  331,  141  Pac.  261. 

8.  The  garnishee,  in  appealing  from  the 
order,  merely  exercised  a  right  expressly 
conferred  by  law,  and  the  loss  suffered  by 
the  garnisher  as  a  consequence  of  the  ap- 
peal comes  within  the  doctrine  of  damnum 
absque  injuria. — Finch  v.  Western  Nat. 
Bank,  24  Cat  App.  331,  141  Pac.  261. 

«       9.     Debt— Is    money    owing   by   garnishee 

to  the  defendant,  which  may  be  paid  over  to 
sheriff. — Gow  v.  Marshall,  90  Cal.  565,  568, 
569,  27  Pac.  422. 

As  to  debts  not  due,  see,  ante,  J  541  and 
note  par.  65. 

As  to  definition  of  cboses  In  action,  see 
Kerr's  Cyc.  Civ.  Code,  2d  ed.,  |  953  and  note. 

As  to  definition  of  debtor,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  §  3429  and  note. 

As  to  sltns  of  debt  and  place  of  rarnlsh- 
ment,  see  notes  85  Am.  St  Rep.  925;  19 
L.  R.  A.  677;  brief  8  L.  R.  A.  63;  14  L.  R.  A. 
562;  20  L.  R.  A.  119;  21  L.  R.  A.  164,  165;  22 
L.  R.  A.  287;  23  L.  R.  A.  210,  211;  23  L.  R.  A. 
446;  27  L.  R.  A.  652;  30  L.  R.  A.  365;  36 
L.  R.  A.  650,  640;  40  L.  R.  A.  238;  42  Lr.  R.  A. 
384;  44  L.  R.  A.  101,  116;  45  L.  R.  A.  258;  48 
L.  R.  A.  453;  51  L.  R.  A.  117;  52  L.  R.  A.  195; 
57   L.    R.   A.   122. 


As  to  unliquidated  claims,  see  brief  35 
L.  R.  A.  452  and  note  59  L  R.  A.  353-392; 
L.  R.  A.  1918B,  972. 

10.  Any  kind  of  obligation  of  one  man  to 
pay  money  to  another  Is  debt.  A  debt  sig- 
nifies what  one  owes.  There  is  always 
some  obligation  that  it  should  be  paid;  but 
the  manner  in  which  it  Is  to  be  paid  or 
means  of  coercing  payment  do  not  enter 
into  the  definition. — Dunsmoor  v.  Fursten- 
feldt,  88  Cal.  522,  526.  22  Am.  St.  Rep.  381. 
12  L.  R.  A.  608,  26  Pac.  518. 

11.  Same—Secured  by  mortgage  may  be 

attached  by  garnishment,  and  in  no  other 
way. — McGurren  v.  Garrity,  68  Cal.  566,  568, 
9  Pac.  839. 

As  to  Judgment  debt,  see,  ante,  §  541  and 
note  pars.  21,  81;  §542  and  note  par.  38. 

12.  Same— Equitable  claims  not  inclose*. 

— Debt  as  used  in  law  of  garnishment  in- 
cludes only  legal  debts — causes  of  action 
upon  which  defendant  in  attachment,  under 
common-law  practice,  can  maintain  action 
of  debt  or  Indebitatus  assumpsit — and  not 
mere  equity  claims. — Hassle  v.  God  Is  With 
Us  Congregation,  35  Cal.  878,  385,  386;  Re- 
dondo  B.  Co.  v.  Brewer,  101  Cal.  322.  325, 
326,  35  Pac.  896. 

13.  Equitable  right  of  subcontractor,  un- 
der assignment  of  interest  In  building  con- 
tract whereby  contractor  authorizes  owner 
to  pay  to  subcontractor  certain  portion  of 
contract  price,  to  be  paid  in  instalments  as 
work  progresses,  upon  certificates  of  archi- 
tect, as  provided  in  contract  between  owner 
and  contractor,  is  not  such  legal  demand  as 
will  support  garnishment  of  owner  in  ac- 
tion against  subcontractor.  Certificate  of 
architect  creates  no  debt  in  favor  of  sub- 
contractor until  indorsed  by  contractor  and 
accepted  by  owner. — Hassle  v.  God  Is  With 
Us  Congregation,  35  Cal.  378,  384-388. 

14.  Assignee  of  vendee  under  executory 
contract  for  conveyance  of  land  has  no 
legal  demand  against  vendor,  when  latter 
elects  to  declare  contract  forfeited  for  fail- 
ure to  pay  purchase-price  at  stipulated 
time,  for  amounts  paid  on  purchase-price 
and  expended  in  improvements.  Whatever 
right  he  has  is  merely  equitable,  and  not 
subject  to  garnishment. — Redondo  B.  Co.  v. 
Brewer,  101  Cal.  322,  825.  86  Pac  896. 

15.  Same— Execution-purchaser  after  Jaag- 
ment  rendered  on  appeal. — Execution -pur- 
chaser who,  pending  appeal  where  there  has 
been  no  stay  of  proceedings,  has  bid  in 
property  for  entire  amount  of  his  judgment 
against  defendant,  does  not  merely  by  rea- 
son that  appellate  court  has  subsequently 
modified  judgment  by  reducing  amount 
thereof  become  debtor  of  defendant  for 
'  amount  of  purchase-price  bid  by  him  in  ex- 
cess of  judgment  as  modified.  Sale  was 
valid  at  time  it  was  made,  but  was  liable  to 
be  set  aside  upon  reversal  or  modification 
of  judgment  by  appellate  court,  or  by  court 
below,  upon  return  of  case,  upon  motion  of 
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defendant,  or  by  action.  This  right  to  have 
sale  set  aside  Is  at  election  of  defendant, 
and  not  of  his  creditors.  Unless  defendant 
elects  to  treat  sale  as  valid,  there  can  be 
no  pretense  that  purchaser  is  his  .debtor. 
If  plaintiff's  attachment  be  served  before 
defendant  makes  such  election,  there  is  no 
debt  upon  which  attachment  can  operate. — 
Johnson  v.  Lamping:,  34  Cal.  293,  301. 

16.  Same— Negotiable  instrument*. — De- 
posit, for  which  negotiable  certificates  have 
been  issued  by  bank,  is  not  attachable  in 
hands  of  bank  as  a  debt  due  to  depositor. 
Bankers,  by  certificates,  become  liable  not 
to  refund  to  depositor  specific  money  de- 
posited, but  to  pay  its  amount  to  holders 
of  certificates  on  their  presentation.  After 
their  issuance  there  is  nothing:  in  posses- 
sion of  bank  belonging:  to  depositor  upon 
which  attachment  can  fasten. — McMillan  v. 
Richards,  9  Cal.  365,  418,  70  Am.  Dec.  655. 

17.  Garnishment  of  payee  of  promissory 
note  after  maturity  will  not  be  effectual 
unless  note  Is  at  time  in  possession  of  de- 
fendant from  whom  its  delivery  can  be  en- 
forced on  Its  payment  upon  attachment.— 
Gregory  v.  Higgins,  10  Cal.  339,  340,  341. 

18.  Deposit  In  savings  bank  where  pass- 
book is  transferable  to  order  under  provi- 
sion of  by-laws  of  bank  is  not  debt  upon 
negotiable  security,  and  bank  can  not  de- 
fend against  garnishment  because  of  such 
provision.  Account  in  pass-book  is  not  to 
be  distinguished  from  account  of  merchant 
or  tradesman  kept  with  a  customer  in  same 
way.  Agreement  of  parties  that  non-nego- 
tiable pass-book  should  be  transferred  "to 
order"  can  have  no  effect  upon  rights  and 
remedies  of  third  parties. — Witte  v.  Vin- 
cent, 43  Cal.  326,  330. 

As  to  garnishment  of  money  dae  on  nego- 
tiable Instruments,  see  notes  55  Am.  Dec. 
68-70;  68  Am.  Dec.  466,  457;  62  L.  R.  A.  195, 
196. 

As  to  negotiable  Instrument,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  8$  8082  et  seq.  and 
notes. 

IP.  Same— Purchaser  of  mortgaged  prop- 
erty not  debtor  of  mortgagee. — Purchaser 
of  mortgaged  property,  who  has  agreed 
with  mortgageor  to  pay  mortgage  debt, 
does  not  thereby  become  indebted  to  mort- 
gagee, and  Is  not  subject  to  garnishment  in 
suit  against  latter. — Hartman  v.  Olvera,  54 
Cal.  61,  62. 

29.  Same  —  Tort-feasor  la  not  debtor, 
within  provisions  of  this  section.  Third 
party  who  commits  trespass  against  de- 
fendant in  attachment  suit  becomes  liable 
to  htm  for  damages.  Conceding  that  de- 
fendant may  waive  tort  and  elect  to  treat 
him  as  his  debtor,  he  has  legal  right  to 
hold  him  responsible  as  tort-feasor.  That 
right  he  alone  can  waive,  and  can  not  be 
deprived  of  it  by  his  creditors.  Unless  de- 
fendant has  elected  to  treat  him  as  his 
debtor,  defendant's  creditors  have  no  right 


to  do  so. — Johnson  v.  Lamping,  34  Cal.  293, 
299,  300. 

21.  Debts    aad     credits — Are     distinct. — 

Debts  and  credits  are  treated  as  separate 
and  distinct  things. — Gow  v.  Marshall,  90 
Cal.  565,  568,  569.  27  Pac.  422. 

22.  Liability  of  person  to  be  charged  as 
garnishee  on  ground  that  he  has  property, 
money  or  chattels,  credits  and  effects  in  his 
hands  or  under  his  control  is  distinct  from 
his  liability  on  ground  of  indebtedness  to 
principal  defendant,  and  when  process  is 
issued  specifying  one  of  these  grounds  only 
garnishee  can  not  be  charged  with  liability 
on  other  ground. — Clyne  v.  Easton,  Eldridge 
&  Co.,  148  Cal.  287,  113  Am.  St.  Rep.  253,  83 
Pac.  36,  38. 

28.     Defenses  of  garnishee— In  general. — 

Garnishee  can  plead  any  defense  he  would 
have  against  his  creditor,  and  also  that  at- 
taching creditor's  debts  have  been  satisfied, 
or  that  he  failed  to  recover  judgment,  or 
that  it  has  been  reversed  or  has  been  barred. 
— Carter  v.  Los  Angeles  Nat.  Bank,  116  Cal. 
370,  373,  48  Pac.  332. 

As  to  defeases  aad  right  of  set-off  avail- 
able to  garnishee,  see  notes  13  Am.  Dec.  341- 
342;  46  Am.  Dec,  841-346;  100  Am.  Dec.  611- 
512. 

As  to  extent  to  which  garnishee  mast  go 
In  defending  proceedings  In  order  to  make 
them  a  protection  to  him,  see  notes  46  Am. 
Dec.  343;  73  Am.  Dec.  421. 

24.  Same— Check  drawn  on,  but  not  pre- 
sented.— Check  on  bank,  drawn  and  deliv- 
ered prior  to  date  of  garnishment  of  deposit 
on  which  it  is  drawn,  but  which  Is  not  pre- 
sented nor  accepted  prior  to  such  levy,  will 
not  defeat  such  attachment.  Ordinary 
check  drawn  upon  bank  for  part  of  fund 
deposited  therein  to  credit  of  maker  of 
check,  does  not  operate  as  assignment  of 
fund  pro  tanto  prior  to  presentation  and  ac- 
ceptance of  check. — Donohoe-Kelly  B.  Co.  v. 
Southern  Pac.  R.  Co.,  138  Cal.  183,  185-193, 
94  Am.  St.  Rep.  28.  71  Pac.  93. 

As  to  debt  not  being  subject  to  garnish- 
ment  after  delivery   of  check  la   payment, 

see  notes  19  L.  R.  A.  475,  476;  L.  R.  A.  1917F, 
394. 

25.  Same  —  Statute  of  limitations. — Lia- 
bility created  by  garnishment  is  never 
barred. — Carter  v.  Los  Angeles  Nat.  Bank, 
116  Cal.  370,  373,  48  Pac.  332. 

26.  Same— Same— Explanation  of  case  In 

Clyne  v.  Easton,  Eldridge  A  Co.,  148  Cal. 
287,  118  Am.  St.  Rep.  253.  83  Pac.  36,  40. 

As  to  extinction  of  Hens  by  lapse  of  time. 

see  Kerr's  Cyc.  Civ.  Code.  2d  ed.,  |  2911  and 
note. 

27.  Same— Same— On  original  debt,  gar- 
nishment does  not  affect. — Running  of  stat- 
ute of  limitations  in  favor  of  a  debtor  is 
not  Interrupted  by  making  him  a  garnishee. 
Plea  of  statute  may  be  interposed  against 
garni8her  whenever  it  could  be   interposed 
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against  original  creditor.  In  view  of  gen- 
eral provisions  of  statute  of  limitations,  and 
of  its  conceded  policy,  legislature  could  not 
have  Intended  to  exclude  from  Its  equal 
benefit  every  person  who  happens  to  be 
made  garnishee  in  action  between  other 
parties.  Above  section  was  intended  to 
apply  to  those  cases  only  in  which  garnishee 
admits  his  indebtedness  as  to  defendant  In 
attachment  or  admits  his  possession  or 
control  of  specific  property  of  defendant. 
In  such  case  he  can  discharge  his  admitted 
obligation  by  paying:  debt  to  sheriff  or  de- 
livering possession  of  defendant's  property. 
This  it  is  not  only  his  privilege  but  his 
duty  to  do,  but  if  he  chooses  to  retain 
possession  of  defendant's  property,  or  to 
withhold  payment  of  sum  admitted  to  be 
due,  he  thereby  makes  himself  by  his  own 
act  trustee  of  fund  or  of  specific  property 
in  custodia  legis,  and  in  that  character 
liable  to  account  to  party  entitled  when- 
ever called  upon.  But  alternative  of  ac- 
cepting such  liability  or  delivering  prop- 
erty, or  making  payment,  is  not  open  to 
garnishee  who  denies  any  indebtedness  or 
disputes  defendant's  title  to  any  property 
in  his  possession  or  control,  and  when  he 
takes  that  position  in  response  to  writ  and 
notice  his  right  to  invoke  protection  of 
Limitations  Act  would  seem  to  stand  on 
same  plane  with  that  of  any  other  alleged 
debtor. — Clyne  v.  Easton,  Eldridge  A  Co.,  148 
Cal.  287,  113  Am.  St*  Rep.  253,  83  Pac.  36,  39, 
40.  See  Carter  v.  Los  Angeles  Nat  Bank, 
116  Cal.  370,  373,  48  Pac.  332. 

28.  Effect  of  notice  of  s;arnUnnment  to 
debtor  of  defendant. — Under  the  express 
terms  of  this  section,  persons  indebted  to 
the  defendant  are,  upon  receiving  notice 
that  such  debts  are  attached,  made  directly 
liable  to  the  plaintiff  for  the  amount 
thereof. — Nordstrom  v.  Corona  City  Water 
Co.,  155  Cal.  211,  100  Pac.  242. 

As  to  effect  of  notice  or  levy  of  execu- 
tion upon  debtor  of  Jada*ment-debtor,  see, 
post,  9  688  and  note. 

Aa  to  safllclency  of  notice,  see  par.  79, 
this  note. 

29.  Effect  of  pencil  entry. — A  garnishee 
is  not  estopped  by  a  pencil  entry  of  the 
word  "attached"  on  the  margin  of  the  at- 
tachment-debtor's account  In  his  ledger 
made  by  his  bookkeeper;  such  entry  not 
being  conclusive,  and  may  have  been  noth- 
ing more  than  the  expression  of  an  errone- 
ous opinion  as  to  the  effect  of  the  notice  of 
garnishment. — Clyne  v.  Easton,  Bldrtdge  ft 
Co.,  148  Cal.  287,  294,  83  Pac.  86. 

80.     Enforeesaent  of  liability— In  general. 

— So  far  as  attachment  law  affords  plain- 
tiff a  remedy,  he  is  bound  to  pursue  it  Hav- 
ing once  invoked  stringent  provisions  In 
reference  to  attachment,  plaintiff  can  not 
resort  to  other  remedies  to  prejudice  of  de- 
fendant, so  long  as  he  relies  upon  hit  at- 
tachment-lien.     But    when    garnishee    has 


disposed  of  property  and  converted  pro- 
ceeds to  his  own  use,  and  plaintiff  neither 
seeks  to  enforce  his  attachment-Hen  on 
property  nor  to  obtain  discovery  of  prop- 
erty, his  means  of  enforcing;  liability  of 
garnishee  for  value  of  gooda  in  his  posses- 
sion, or  under  his  control  at  time  of  attach- 
ment, is  by  independent  action. — Roberts  & 
Co.  v.  Landecker,  9  Cal.  262,  265-267;  Robin- 
son v.  Tevis,  88  Cal.  611,  614. 


SI.  Same— Independent  action. — No  equi- 
table circumstances  need  be  shown  to  jus- 
tify the  suit. — Carter  v.  Los  Angeles  Nat. 
Bank,  116  Cal.  370,  373,  48  Pac  332. 

32.  To  prevent  debt  of  garnishee  to  his 
creditor  becoming  barred  by  statute  of 
limitations  after  attachment,  when  such 
creditor  refuses  to  sue  thereon,  garnisher 
may  sue  garnishee  upon  his  contingent  lia- 
bility, making  creditor  of  garnishee  party 
to  such  suit  and  thereby  protect  interests 
of  all  parties. — Clyne  v.  Easton,  Eldridge  A 
Co.,  148  Cal.  287,  118  Am.  St.  Rep.  253,  88 
Pac.  36,  41. 

S3.     Same  —  Jadjrment   aamlnst   gamiahee 

should  be  simply  judgment  for  amount 
found  due.  Order  to  pay  money  into  court 
is  Improper. — Smith  v.  Brown,  5  Cal.  118; 
Brummagim  v.  Boucher,  6  Cat  16,  17. 

Aa  to  effect  of  Judgment  aaralaat  gar- 
nishee, see  notes  41  Am.  Deo.  95;  78  Am. 
Dec.  421;  47  L.  R.  A,  181-134. 


34.  Same— Same     On  return  of 

Judgment  can  not  be  entered  against  gar- 
nishee    upon     return     of    sheriff,     without 
further   proceedings,   and   without   appear- 
ance   of   garnishee    in    action,    for   amount 
stated  in  such  return  to  be  due  from  gar- 
nishee to  defendant.     Judgment  is  final  de- 
termination  of  rights  of  parties   to  action 
or  proceeding.     Service  of  writ  of  attach- 
ment on  garnishee  is  not  commencement  of 
action   against   him.     Judgment   entered  In 
such  manner  is  void  upon  its  face. — Broad- 
way Ins.  Co.  v.  Wolters,  128  Cal.  162,  166- 
168,  60  Pac.  766. 

35.  Same— Proceeding-*  enpplementair  <• 
execution  need  not  be  invoked  by  plaintiff 
in  attachment  prior  to  commencing  action 
against  garnishee  upon  his  statutory  liabil- 
ity, where  he  does  not  aeek  discovery  of 
property  itself,  or  to  enforce  his  lien  upon 
It,  but  alleges  that  garnishee  has  fraudu- 
lently disposed  of  property  and  converted 
proceeds  to  his  own  use. — Roberts  A  Co.  ▼• 
Landecker,  9  Cal.  262,  266,  267;  Robinson  t. 
Tevis,  88  CaL  611,  614;  Herrlich  v.  Kanf- 
mann,  99  Cal.  271,  276,  277,  27  Am.  St.  Rep. 
SO,  88  Pac.  867. 

86.  It  was  subsequently  Intimated,  but 
not  decided,  that  in  no  case  are  proceedings 
supplementary  to  execution  necessary  be- 
fore commencement  of  action  against  gar- 
nishee upon  his  statutory  liability.— Carter 
v.  Los  Angeles  Nat.  Bank,  116  Cal.  870,  373. 
48  Pao.  332. 
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37.  Garnishment— Under  our  law   is   but 

another  name  for  service  of  writ  of  at- 
tachment upon  personal  property  in  posses- 
sion of  persons  other  than  defendant  in 
writ,  and  also  to  secure  debts,  credits,  etc., 
in  hands  of  some  third  persons.  By  service 
in  manner  provided  by  statute,  whether  it 
be  termed  garnishment  or  service  of  at- 
tachment, while  possession  is  not  neces- 
sarily disturbed,  lien  is  obtained  on  de- 
fendant's title  to  property  in  hands  of 
garnishee. — Kimball  v.  Richardson-Kimball 
Co.,  Ill  Cal.  386,  393,  48  Pac.  1111. 

As  to  garnishment  being  u  purely  statu- 
tory proceeding  In  United  States,  see  briefs 
42  L.  R.  A.  284;  44  U  R.  A.  115,  55  L.  R.  A. 
353. 

As    to    property    sabjeet    to    garnishment, 

see,  ante,  J  641  and  note;  also  note  100  Am. 
Dec.  510. 

As  to  similar  proceedings  under  execu- 
tion, see,  post,  $8  688,  714-721  and  notes. 

As  to  strict  construction  of  statutes  re- 
lating; to  garnishment,  see  brief  50  L.  R.  A. 

168. 

38.  Same— Doctrine  of  garnishment  Is 
part  of  common  law  derived  from  custom  of 
London,  and,  although  it  is  here  partly  reg- 
ulated by  statute,  it  is  not  the  less  common- 
law  proceeding. — Cahoon  v.  Levy,  5  Cal. 
294. 

As   to   continuation   of  common   law,   see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  %  5  and  note. 

As  to  origin  of  garnishment  In  custom  of 
London,  see  briefs  44  L.  R.  A.  115;  48  L,  R.  A. 
453. 

39.  Same— Effect  oL— Contract  liability 
is  not  converted  by  garnishment  into  statu- 
tory or  other  sort  of  liability.  Sole  effect 
of  garnishment  is  to  work  contingent 
transfer  of  alleged  indebtedness  from 
creditor  to  garnisher  without  any  change 
In  nature  of  liability.  —  Clyne  v.  Easton, 
Eldridge  &  Co.,  148  Cal.  287,  113  Am.  St. 
Rep.  253,  83  Pac.  36,  40. 

40.  Same— Same— Note  and  proceeds  both 
hound. — Lien  of  plaintiff  obtained  by  his  at- 
tachment upon  notes  in  hands  of  garnishee 
fastens  itself  not  only  upon  notes,  but  upon 
proceeds  thereof,  when  collected  by  gar- 
nishee.— Robinson  v.  Tevis,  38  Cal.  611,  614. 


41.  Same— Same— On  action  against  gar- 
nishee by  his  creditor.— Only  effect  of  gar- 
nishment upon  action  against  garnishee  by 
his  creditor  is  to  suspend  the  proceedings 
in  such  action.  It  is  not  bar  to  such  action. 
— McFadden  v.  O'Donnell,  18  Cal.  160,  164; 
Pierson  v.  McCahill.  21  Cal.  122,  129;  Mc- 
Keon  v.  McDermott,  22  Cal.  667,  669,  83  Am. 
X>ec.  86. 

42.  Garnishment  is  no  defense  to  action 
of  defendant  against  garnishee,  while  at- 
tachment suit  remains  pending  and  unde- 
termined.— Olugermovich  v.  Zlcovich,  113 
Cal.  64.  66,  45  Pac.  174. 


As  to  effect  of  garnishment  upon  suit  by 
attachment-debtor    against    garnishee,    see 

notes  25  Am.  Dec.  196;  41  Am.  Dec.  95. 

As  to  foreign  attachment  as  defense  to 
nctlon  brought  to  recover  debt,  see  brief  20 
L.  R.  A.  119. 

As  to  pleading  attachmeat  occurring  In 
another  state,  and  statute  authorising  such 
attachmeat,  see  brief  20  L.  R.  A.  120. 

43.  Same  —  Evidence  of. — Statement  of 
garnishee  to  his  creditor  that  debt  has  been 
garnished  is  evidence  of  that  fact  in  suit 
by  garnisher  against  garnishee;  so  also  'is 
pencil  memorandum  made  by  bookkeeper  of 
garnishee  on  margin  of  ledger  account  of 
garnishee  with  defendant.  But  such  evi- 
dence Is  not  conclusive.  It  may  show 
merely  erroneous  opinion  as  to  effect  of 
levy.  Garnishee  is  not  thereby  estopped 
from  showing  that  notice  of  garnishment 
attached  merely  "all  moneys,  credits  and 
effects"  and  did  not  include  "debts." — Clyne 
v.  Easton,  Eldridge  &  Co.,  148  Cal.  287,  113 
Am.  St.  Rep.  253,  83  Pac.  36,  38. 

44.  Liability    of    garnishee — To    plaintiff 

is  direct  for  the  value  of  goods  in  his  pos- 
session or  under  his  control. — Roberts  & 
Co.  v.  Landecker,  9  Cal.  262,  267;  Herrllch 
v.  Kaufmann,  99  Cal.  271,  276,  27  Am.  St. 
Rep.  50;  33  Pac.  857;  Carter  v.  Los  Angeles 
Nat.  Bank,  116  Cal.  370,  374,  48  Pac.  332. 

As  to  liens  In  genernl,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  SS  2872-2892  and  notes. 

As  to  what  gnrnlshee  may  be  held  liable 
for  to  attachlag  creditor,  see  brief  8  L.  R.  A. 
653. 

45.  Same— Commences  with  levy. — Lia- 
bility of  garnishee  dates  from  service  of 
writ  upon  him. — Johnson  v.  Carry,  2  Cal.  34, 
36;  Norris  v.  Burgoyne  &  Co.,  4  Cal.  409, 
410;  Roberts  &  Co.  v.  Landecker,  9  Cal.  262, 
266,  267. 

46.  The  liability  of  the  garnishee  is  fixed 
by  the  service  upon  him  and  as  of  the  date 
of  the  service  and  continues  until  one  of 
two  things  happens:  1.  The  discharge  of  the 
attachment;  or,  2.  The  satisfaction  of  the 
judgment. — Marshall  v.  Wentz,  28  Cal.  App. 
540.  153  Pac.  244. 

47.  A  garnishee's  liability  in  the  case  of 
a  debt  due  from  him  is  grounded  upon  and 
is  limited  by  his  liability  to  the  defendant 
in  the  principal  action  whereby  the  latter 
has  at  the  time  of  the  garnishment  a  cause 
of  action,  present,  or  future,  against  him. — 
American  Exchange  Nat.  Bank  v.  Superior 
Court,  29  Cal.  App.  8,  154  Pac.  279. 

48.  Same  —  Estoppel  of  garnishee. — Ac- 
ceptor of  bill  of  exchange  who  in  accepting 
it  does  not  inform  payee  of  attachment 
served  upon  him  on  previous  day  as  gar- 
nishee in  suit  against  such  payee  is  es- 
topped in  setting  up  such  garnishment 
against  one  who  for  valuable  consideration 
purchases  such  bill  from  payee. — Garwood 
v.  Simpson,  8  Cal.  101,  106. 
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49.  Refusal  of  garnishee  to  pay  his  cred- 
itor because  of  attachment  and  benefit 
thereby  accruing:  to  him,  although  it  might 
amount  to  estoppel  between  himself  and  his 
creditor,  does  not  estop  him  from  denying* 
sufficiency  of  notice  of  garnishment  in  suit 
by  garnisher. — Clyne  v.  Easton,  Eldridgre  & 
Co.,  148  Cal.  287,  113  Am.  St.  Rep.  253,  83 
Pac.   36,   38. 

Am  to  effect  of  failure  of  garnishee  to 
mIiow  In  defense  that  debt  has  been  assigned* 

see  note  63  Am.  Dec.  456,  467. 

.As  to  estoppel  of  garnishee  by  admis- 
sions made  before  salt  commenced  against 
him,  see  note  87  Am.  Dec.  323. 

50.  Same  —  Garnishee  aa  trustee. — Gar- 
nishee is  regarded  by  law  somewhat  in 
light  of  trustee,  and  is  bound  to  protect,  by 
legal  and  appropriate  steps,  rights  of  all 
parties  to  goods  or  credits  attached  in  his 
hands;  and  if,  after  notice,  though  execu- 
tion may  have  been  awarded  against  him, 
he  shall  satisfy  judgment,  it  will  be  in  his 
own  wrong,  and  constitutes  no  valid  de- 
fense to  claim  of  assignee. — Hardy  v.  Hunt, 
11  Cal.  343,  350. 

51.  Same— Same— Partnership  betas;  de- 
fendant.— Garnishee  holding  notes  of  third 
parties  as  collateral  security  for  debt  from 
partnership  to  himself  is  liable  to  plaintiff 
in  attachment  suit  for  money  thereafter 
collected  upon  such  notes  in  excess  of  his 
special  lien,  and  paramount  lien  of  other 
partners  and  other  creditors  of  firm,  to  ex- 
tent of  interest  of  partner  whose  interest 
therein  is  attached. — Robinson  v.  Tevis,  38 
Cal.  611,  615,  616. 

See,  ante,  $587  and  note  .pars.  161-165. 

Aa  to  garnishment  of  debt  due  to  part- 
nership under  writ  against  Individual  part- 
ner, see  note  57  Am.  St  Rep.  442. 

52.  Same— Garnishee   Is    not    relieved    of 

his  liability  when  in  violation  of  his  plain 
duty  he  refuses  to  disclose  his  indebtedness 
to  the  Judgment-debtor;  holds  the  money  in 
his  possession  until  served  by  a  writ  of 
execution  in  another  cause,  and  then  pays 
the  money  to  the  sheriff  without  any  sug- 
gestion as  to  the  former  service  or  the 
appropriation  of  the  payment,  for  the  law 
will  not  permit  one  in  this  manner  to  de- 
ceive and  mislead  another  and  then  take 
refuge  under  the  plea  that  the  other  should 
not  have  been  misled,  and  in  such  case 
an  order  directing  the  garnishee  to  pay  to 
the  judgment-creditor  the  amount  of  his 
indebtedness  to  the  judgment-debtor  will 
be  affirmed. — Finch  v.  Finch,  12  Cal.  App. 
274,  280,  107  Pac.  594. 

53.  Same— Measure  of  garnishee's  liabil- 
ity depends  upon  amount  of  property  be- 
longing to  defendant  in  possession  or  under 
control  of  garnishee  at  time  when  the  writ 
is  served. — Roberts  &  Co.  v.  Landecker,  9 
Cal.  262,  266,  267. 

54.  Same— Return  of  officer  Is  not  con- 
clusive  against   garnishee. — Broadway   Ins. 


Co.  v.  Wolters,  128  Cal.  162,  166-168,  60  Pac 
766. 
See,  post,  |  659  and  note. 

55.  Money  subject  to  attachment. — After 
the  court  orders  the  owner  of  a  building  to 
make  payment  to  a  materialman,  the  money 
is  not  in  his  hands  so  as  to  be  subject  to 
attachment  by  creditors  of  the  contractor. — 
Prey  v.  Superior  Court,  22  Cal.  App.  421,  134 
Pac.  733. 

56.  The  true  test  of  the  right  to  main- 
tain garnishment  proceedings  is  the  right 
of  the  defendant  to  sue  the  garnishee  at  the 
date  of  the  attachment. — Aigeltinger  Co.  v. 
Healy-Tibbitts  Const.  Co.,  23  Cal.  App.  608. 
139  Pac.  436. 

57.  No  direct  liability  such  as  is  provided 
by  this  section  is  provided  as  In  the  case  of 
a  levy  of  execution  upon  debts  and  the  levy 
of  an  attachment  upon  a  debtor  of  the  judg- 
ment-debtor does  not  give  the  plaintiff  a 
cause  of  action  against  the  garnishee. — 
Nordstrom  v.  Corona  City  Water  Co.,  155 
Cal.  206,  211.  100  Pac  242. 

58.  Payment  to  the  sheriff  which  Is  to  re- 
lieve the  garnishee  of  liability  to  the  plain- 
tiff is  payment  in  pursuance  of  the  service 
made, — in  other  words,  payment  to  the 
sheriff  as  the  agent  of  the  plaintiff  who 
caused  the  writ  to  be  issued. — Finch  v. 
Finch,  12  Cal.  App.  274,  280,  107  Pac.  594. 

50.  Persona  who  may  he  garnished— la 
general. — Are  persons  holding  property  of 
or  owing  a  debt   to  another. 

Aa  to  garnishment  of  an  officer  or  ageat 
of  a  corporation,  to  secure  demand  agalast 
the  corporation,  see  note  36  L.  R.  A.  561,  565. 

Aa  to  garnishment  of  foreign  corporation 
doing  business  In  this  state,  see  note  85  Am. 
St.  Rep.  925;  briefs  20  L.  R.  A.  119;  27 
L.R.  A.  511;  80  L.  R.  A.  365;  44  LwR.  A.116. 

As  to  garnishment  of  money  due  from  re- 
ceiver, see,  ante,  I  541  and  note  26  L  R.  A. 
218,  219. 

Aa  to  garnishment  of  municipal  corpora- 
tloa,  see  brief  45  L.  R.  A.  246. 

As  to  garnishment  of  o Ulcer  holding  goods 
under  levy  of  prior  writ,  see,  ante,  9  541  and 
note  par.  59;  also  brief  55  L.  R.  A.  282. 

As  to  garnishment  of  public  oflieera,  see 

notes  18  Am.  Dec.  200,  207;  82  Am.  Dec.  670. 

Aa  to  liability  of  carriers  to  gmrmlahmeaf. 

see  notes  28  L.  R.  A.  600,  604;  LR.A  1916E. 
452;   brief   51   L.  R.  A.   640. 

As  to  liability  of  counties  to  gamlshmeat, 

see    notes    37    L.   R.   A.    207,    208;    L.    R.   A 
1916E,    1163. 

Aa  to  plaintiff  aa  garnishee,  see  brief  55 
L  R.  A.  354;  notes  55  L.  R.  A.  353,  355,  34 
L.   R.  A.    (N.   S.)    510. 

60*  Same— Administrator  may  be  gar- 
nished after  decree  of  distribution. — Estate 
of  Nerac,  85  Cal.  392,  397,  95  Am.  Dec  111; 
Dunsmoor  v.  Furstenfeldt,  88  Cal.  522,  528, 
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22  Am.  St.  Rep.  331,  12  I*  R.  A.  508,  26  Pac 
518. 

As  to  administrator  or  executor,  see  note 
47  Ii.  R.  A.  345,  865;  brief  60  L.  R.  A.  400, 
410. 

As  to  property  la  hands  of  administrator, 
executor,  receiver,  trustee,  etc.,  betas;  la 
custody  of  law,  see,  ante,  9  641  and  note 
pars.  16,  40,  59,  89,  90. 

61.  Same— Assignee  for  benefit  of  credi- 
tors is  not  liable  to  garnishment  unless  as- 
signment Is  subject  to  Impeachment. — Hecht 
v.  Green,  61  Cal.  269,  271. 

See,  ante,  |  541  and  note  pars.  40,  90. 

•2.  Same— -Bailee  is  liable  to  garnish- 
ment!— Chandler  v.  Booth,  11  Cal.  342,  343; 
Hardy  v.  Hunt,  11  Cal.  343,  349,  70  Am.  Dec. 
787. 

63.  Same  —  Judgment-creditor  may  bring 
an  action  against  a  garnishee  upon  whom 
notice  was  served  under  an  attachment  is- 
sued In  the  action  before  judgment,  with- 
out first  availing  himself  of  proceedings 
supplementary  to  execution. — Marshall  v. 
Wents,  28  .Cal.  App.  540,  153  Fac.  244. 

64.  After  the  delivery  of  a  check,  the 
drawer  can  not  be  garnisheed  as  debtor  of 
the  payee  in  respect  to  the  debt  for  which 
the  check  Is  given. — American  Exchange 
Nat.  Bank  v.  Superior  Court,  29  Cal.  App.  8, 
154  Pac.  279. 

68.  Same— 'Municipal  corporation,  under 
the  provisions  of  section  710,  post,  is  sub- 
ject to  garnishment  as  to  moneys  due  to 
the  debtor  of  another,  and  the  section  is  to 
be  liberally  construed  with  a  view  to  effect 
its  object. — Ott  Hardware  Co.  v.  Davis,  165 
Cal.  795,  134  Pac.  973.  See  Leake  v.  Lacey, 
95  Ga.  747,  51  Am.  St.  Rep.  112,  22  S.  E.  655. 

See  discussion  and  collection  of  authori- 
ties in  51  Am.  St.  Rep.  114. 

66.  Same— School  district    Is   not   person, 

within  meaning  of  subdivision  5  of  above 
section,  and  is  not  liable  to  be  served  as 
garnishee. — Skelly  v.  Westminster  S.  Dist., 
103  Cal.  662,  655,  659,  37  Pac.  643;  Witter  v. 
Mission  School  Dist.,  121  Cal.  350,  351,  66 
Am.  St.  Rep.  33,  53  Pac.  905. 

67.  Same— -Stockholder   of   corporation. — 

The  liability  of  a  stockholder  of  a  corpora- 
tion on  an  assessment  is  a  debt  subject  to 
garnishment,  it  being  a  liability  arising 
from  contract. — Marshall  v.  WenU,  28  Cal. 
App.  540,  153  Pac.  244. 

68.  Same— Same— Fraudulent  assignment 
of  stock  which  remains  unpaid  for  will  not 
defeat  garnishment  proceeding  by  a  cor- 
poration creditor. — Hall  v.  Henderson,  134 
Ala.  455,  63  L».  R.  A.  673,  32  So.  840. 

60.  Rights  of  garnishee— As  to,  In  gen- 
eral.— See  Johnson  v.  Carry,  2  <?aL  83;  Nor- 
ris  v.  Burgoyne,  4  Cal.  409;  Clyne  v.  Easton, 
Eldridge  A  Co.,  148  Cal.  287,  118  Am.  St. 
Rep.  253,  83  Pac.  36;  Finch  v.  Finch,  12  Cal. 
App.  274,  107  Pac.  594,  598;  Midway  Five 
Oil  Co.  v.  Citizens'  Nat.  Bank,  25  Cal.  App. 


366,  143  Pac.  800;  Marshall  v.  Wentz,  2S  Cal. 
App.  540,  153  Pac.  244;  American  Exchange 
Bank  v.  Superior  Court,  29  Cal.  App.  S,  154 
Pac.  279;  Walters  v.  Washington  Ins.  Co.,  1 
Iowa  404,  63  Am.  Dec.  461;  Adams  v.  Filer, 
7  Wis.  806,  73  Am.  Dec.  410. 

See,  also,  notes  63  Am.  Dec.  456,  73  Am. 
Dec.  421. 

As  to  waiver  of  any  of  defendant's  right h 
by  garnishee,  see  brief  42  L.  R.  A.  284. 

70.  Same— Amendment  of  answer. — Gar- 
nishee should  be  permitted  to  amend  his  an- 
swer whenever  It  appears  he  has  committed 
mistake  or  fallen  into  error  which  could 
not  reasonably  have  been  avoided. — Smith 
v.  Brown,  5  Cal.  118. 

71.  Same  —  Appearance  In  attachment 
salt. — Garnishee  is  not  required  and  has  no 
right  under  our  attachment  laws  to  appear 
in  action.  Only  answer  he  makes  is  to 
sheriff  at  time  of  service  of  writ,  and  that 
relates  only  to  property  actually  attached 
which  he  has  in  his  possession  or  under  his 
control. — Clyne  v.  Easton,  Eldridge  A  Co., 
148  Cal.  287,  118  Am.  St.  Rep.  253,  88  Pac. 
36,  89. 

72.  Same— Delivery  to  sheriff. — Garnishee 
may  protect  himself  from  all  further  liabil- 
ity by  delivering  property  to  sheriff.  This 
is  right  which  may  be  voluntarily  exercised 
by  him. — Roberts  &  Co.  v.  Landecker,  9  Cal. 
262,  266;  Robinson  v.  Tevis,  38  Cat  611, 
613;  Clyne  v.  Easton,  Eldridge  A  Co.,  148 
Cal.  287,  118  Am.  St.  Rep.  253,  83  Pac.  86,  39. 

78.  Same  —  Interpleader  of  conflicting 
claimants.  —  Garnishee  may  pay  attached 
money  in  a  court,  where  there  are  several 
persons  claiming  conflicting  liens  thereof, 
and  compel  them  to  interplead  for  the  de- 
termination of  their  rights  thereto. — Wheat- 
ley  v.  Strobe,  12  Cal.  92,  99,  73  Am.  Dec. 
632;  Maier  v.  Freeman,  112  Cal.  8,  53  Am.  St. 
Rep.  151,  44  Pac.  357. 

As  to  right  of  garnishee  to  pay  money 
Into  court  and  compel  adverse  claimants  to 
Interplead,  see,  ante,  S  386  and  note;  also 
notes  35  Am.  Dec.  706;  22  L.  R.  A.  733. 

74.  Same  —  Priority  of  payment. — Gar- 
nishee who  has  received  property  of  defend- 
ant from  former  pledgee,  guaranteeing  pay- 
ment of  defendant's  debt  to  such  pledgee, 
and  who  has  paid  same  before  levy  of  at- 
tachment, is  entitled  to  Hen  for  debt  of 
defendant  to  himself,  and  also  for  amount 
paid  upon  defendant's  Indebtedness  to  for- 
mer pledgee,  defendant  having  prior  to 
attachment  agreed  to  arrangement  whereby 
garnishee  holds  property. — Treadwell  v.  Da- 
vis, 34  Cal.  601,  605,  94  Am.  Dec.  770. 

75.  Same— Stay  of  suit  brought  by  at- 
tachment defendant.  —  Proper  method  of 
procedure  for  garnishee  sued  by  defendant 
in  attachment  suit  is,  by  affidavit  or  other 
appropriate  means,  to  bring  to  attention 
of  court  where  he  is  sued  fact  of  garnish- 
ment and  apply  for  stay  of  proceedings  until 
action    of   attaching    creditor    can    be    dis- 
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posed  of,  or  If  court  find  It  expedient  for 
purposes  of  justice  to  allow  cause  to  pro- 
ceed to  judgment,  execution  may  be  stayed 
upon  whole  or  enough  thereof  to  provide 
for  satisfaction  of  demand  for  which  debtor 
is  garnished. — McKeon  v.  McDermott,  22 
Cal.  667,  669,  83  Am.  Dec.  86;  Glugermovich 
v.  Zicovich,  113  Cal.  64,  66,  44  Pac.  174. 

A»  to  mtmy  of  proceeding*  being  proper 
remedy  of  faraitkec,  see  brief  40  L.  R.  A. 
238. 

7«.  Same— Trial  by  Jury  is  right  of  the 
parties  to  proceeding  against  garnishee. — 
Cahoon  &  Kent  v.  Levy,  5  Cal.  294. 

77.  Same— Validity  of  attachment  may 
be  dUpnted  by  garnishee,  although  its  reg- 
ularity be  conceded  by  defendant  in  attach- 
ment, where  garnishee  disputes  alleged 
indebtedness  from  himself  to  his  creditor 
and  claims  it  to  have  become  barred  by 
statute  of  limitations.  Right  of  such  plea 
is  valuable  one,  of  which  he  can  not  be 
deprived  by  admissions  of  another,  espe- 
cially one  whose  interest  is  adverse. — Clyne 
v.  Easton,  Eldridge  &  Co.,  148  Cal.  287,  113 
Am.  St.  Rep.  253,  83  Pac.  36,  38. 

As  to  extent  to  which  garnishee  may  and 


ahonld  Inonlre  Into  proceedings  In  atta* 
meat   »ult,   see    notes    46    Am.    Dec   344;   54 

Am.   Dec.   408,   409;   71  Am.  Dec  624,   625. 

As  to  right  of  garnishee  having  an  Inter- 
est, to  onestlon  validity  of  attachment,  see 

note  35  L.  R.  A.  769. 

78.  Refusal  of  farther  payments  on   the 

ground  that  account  was  attached  may 
create  an  estoppel  in  favor  of  the  attach- 
ment-debtor, but  can  not  avail  the  at- 
tachment-creditor in  an  action  on  the 
garnishment  against  the  garnishee,  who  de- 
nies the  efficacy  of  the  notice  of  garnish- 
ment as  not  including  the  debt. — Clyne  v. 
Easton,  Eldridge  &  Co.,  148  Cal.  287,  294. 
113  Am.  St.  Rep.  253,  83  Pac.  36. 

79.  SnJnclency  of  notice  of  garnishment. 

— A  notice  describing  only  "moneys,  credits, 
and  effects"  does  not  include  "indebtedness" 
due  from  the  garnishee  to  one  of  the  de- 
fendants from  a  sale  of  lands  for  such  de- 
fendant; nor  does  such  a  notice  create  any 
liability  therefor  to  the  attaching  creditor. 
— Clyne  v.  Easton,  Eldridge  &  Co.,  148  Cal. 
287,  293,  113  Am.  St.  Rep.  253,  83  Pac.  36. 

As   to   effect   of  notice,  see  par.    28,   this 
note. 


§  545.  CITATION  TO  GARNISHEE  TO  APPEAR  BEFORE  A  COURT  OR 
JUDGE.  Any  person  owing  debts  to  the  defendant,  or  having  in  his  posses- 
sion, or  under  his  control,  any  credits  or  other  personal  property  belonging 
to  the  defendant,  may  be  required  to  attend  before  the  court  or  judge,  or  a 
referee  appointed  by  the  court  or  judge,  and  be  examined  on  oath  respecting 
the  same.  The  defendant  may  also  be  required  to  attend  for  the  purpose  of 
giving  information  respecting  his  property,  and  may  be  examined  on  oath. 
The  court  or  judge  may,  after  such  examination,  order  personal  property, 
capable  of  manual  delivery,  to  be  delivered  to  the  sheriff  on  such  terms  as  may 
be  just,  having  reference  to  any  liens  thereon  or  claims  against  the  same,  and 
a  memorandum  to  be  given  of  all  other  personal  property,  containing  the 
amount  and  description  thereof. 

History:     Enacted  March  11,  1872,  re-enactment  of  fi  128  of  Practice 

Act  as  amended  in  1855. 


CITATION  OF  GARNISHEE. 

1.  Delivery  of  property. 

2.  Same — Pledge. 

3.  Examination  of  defendant. 

4.  Examination  of  garnishee. 

5.  Same — Abandonment  of. 

6.  Same — Debts  subsequent  to  levy. 

7.  Same — Laches  of  plaintiff. 

8.  Judgment-debtor  not  a  party  to  action. 

9.  Object  of  section. 

1.  Delivery  of  property. — Garnishee  can 
not  be  compelled  to  pay  money  over  when 
claims  of  several  attaching  creditors  upon 
fund  are  undetermined.  Only  power  of  court 
under  such  circumstances  Is  to  make  order 
permitting  creditor  to  bring  action  against 
garnishee  as  provided  by  section  720,  post 


to  which  action  other  parties  claiming  liens 
may  be  made  or  become  parties. — Deering  & 
Co.  v.  Richardson -Kimball  Co.,  109  Cal.  73. 
82,  83,  41  Pac.  801. 

2.  Same  —  Pledge. — Interest  of  pledgeor 
may  be  reached,  but  it  can  only  be  done 
by  serving  garnishment  on  pledgee,  not  by 
seizure  of  the  pledge.  The  law  wisely  pro- 
vides that  pledgee  should  not  be  deprived  of 
his  possession  unless  It  be  by  order  of  court 
made  after  examination  and  "on  such  terms 
as  may  be  just,  having  reference  to  any 
liens  thereon  or  claims  against  the  same." 
By  this  method  rights  of  all  parties  may 
be  protected,  and  it  is  the  only  method  by 
which  interest  of  pledgeor  can  be  subjected 
to  writ. — Tread  well  v.  Davis,  34  Cal.  €01. 
607,   94  Am.  Dec.  770. 

3.  Examination  of  defendant. — Defendant 
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against  whose  property  writ  of  attachment 
has  been  issued  can  not  be  compelled  to 
attend  before  referee  and  submit  to  exam- 
ination as  to  situation  and  condition  of  his 
property  before  Judgment,  except  as  pro- 
vided In  this  section.  Purpose  of  this  sec- 
tion Is  confined  to  proceedings  against 
persons  owing  debts  to  defendant  or  having 
possession  of  credits  or  other  personal  prop- 
erty belonging  to  defendant.  It  is  in  this 
section  provided  in  terms  that  such  persons 
may  be  required  to  submit  to  examination 
touching  such  debts  or  such  property,  and 
the  order  to  be  made,  or  which  may  be 
made,  as  result  of  such  examination,  mani- 
festly refers  to  disposition  of  property  not 
in  hands  or  under  personal  control  of  de- 
fendant, but  in  possession  or  under  control 
of  garnishee.  Provision  to  effect  that  de- 
fendant may  also  be  required  to  attend  for 
purpose  of  giving  information  respecting 
his  property  does  not  look  to  entry  of  order 
directing  him  to  surrender  property  in  his 
own  possession,  but  merely  to  give  such  in- 
formation, under  oath  or  otherwise,  as  will 
facilitate  examination  of  garnishee.  —  Ex 
parte  Rickleton,  51  Cal.  316,  317. 

4.     Examination  of  garnlafcee  may  be  had 

when  return  of  officer  shows  that  garnishee 
admits  indebtedness  of  specific  amount,  as 
well  as  when  it  discloses  the  fact  that  the 
garnishee  refuses  to  answer,  or  answers 
equivocally,  or  does  not  state  the  amount  of 
the  indebtedness,  or  answers  that  he  holds 
property  or  credits  of  defendant  without 
giving  the  amount  or  description. — Broad- 
way Ins.  Co.  v.  Wolters,  128  Cal.  162,  166- 
168,  60  Pac.  766. 

As  to  amendment  of  answer,  see,  ante, 
S  544  and  note  par.  70. 

An  to  dnty  of  ararnlafcee  to  act  np  exemp- 
tion of  principal  debtor,  see  notes  19  L.  R.  A. 
580;  36  L.  R.  A.  582;  brief  22  L  R.  A.  732, 
733. 

As  to  effect  of  anawer  of  varnlanee,  see, 
note  54  Am.  Dec  409. 

Aa  to  effect  of  Jnd*ra*ent  acalnat  garnl- 
fthee,  see  notes  41  Am.  Dec.  95;  73  Am.  Dec. 
421;   47  L.  R.  A.   131-134. 

Aa  to  examination  of  garnishee,  see  brief 

50  L.  R  A.  168. 


Aa  to  nroceedlnaja  supplementary  to  exe- 
entloa,  see,  post,  SS  714-721  and  notes. 

5.  Same— Abandonment  of. — When  a  gar- 
nishee, In  discharge  of  a  rule,  answers  un- 
der oath  that  he  was  released  by  plaintiff 
from  his  obligation  to  answer,  and  that 
plaintiff  had  abandoned  his  examination,  he 
should  be  discharged  by  court  without  fur- 
ther delay,  unless  his  answer  Is  controverted 
by  affidavit  of  plaintiff. — Ogden  v.  Mills,  3 
Cal.   253,  254.  • 

6.  Same— Debt*    anaaeqaent    to    levy. — A 

garnishee  can  not  be  required  to  answer  as 
to  debts  subsequent  to  time  of  service  of 
writ— Norris  v.   Burgoyne,   4   Cal.    409,   410. 

7.  Same— I>acbea  of  plaintiff. — Garnishee 
will  be  discharged  of  liability  to  answer, 
by  laches  of  plaintiff  to  proceed  with  ex- 
amination.— Ogden  v.  Mills,  3  Cal.  263,   254. 

8.  Jndft-ment  debtor  not  a  party  to  the 
action. — A  judgment  debtor  Is  not  a  party 
to  a  garnishment  proceeding  to  condemn  a 
claim  due  him  from  a  third  person,  and  is 
not  bound  by  a  Judgment  discharging  the 
garnishee. — New  York  Life  Ins.  Co.  v.  Dun- 
levy.  241  U.  S.  618,  60  L.  ed.  1140,  36  Sup. 
Ct.  Rep.  613. 

9.  Object  of  aectlon. — Provisions  of  this 
section  are  Intended  for  security  of  plain- 
tiff, who  may  cause  garnishee  to  appear 
and  answer  under  oath,  and  court  or  judge 
may  require  delivery  of  property  to  sheriff. 
The  plaintiff  may  not  be  willing  to  trust  to 
responsibility  of  garnishee  pending  attach- 
ment proceedings  and  may  have  best  rea- 
sons for  demanding  delivery  of  property  to 
sheriff.  This  section  was  not  intended  to 
confer  a  privilege  upon  garnishee.  Priv- 
ilege of  examination  under  oath  Is  for  se- 
curity of  plaintiff  and  not  of  garnishee.  If 
statement  of  garnishee  constituted  measure 
and  limit  of  his  liability,  then  he  would 
have  right  of  insisting  upon  examination 
as  condition  precedent  to  any  suit  against 
him.  It  follows  that  plaintiff  may  or  may 
not,  at  his  election,  require  garnishee  to 
appear  and  answer  on  oath,  and  that  liabil- 
ity of  garnishee  will  not  be  affected  by 
failure  of  plaintiff  to  take  such  a  step. — 
Roberts  &  Co.  v.  Landecker,  9  Cal.  262,  266; 
Robinson  v.  Tevis,  38  Cal.  611,  613,  614. 


§546.  INVENTORY,  HOW  MADE.  PARTY  REFUSING  TO  GIVE  MEM- 
ORANDUM HAT  BE  COMPELLED  TO  PAT  COSTS.  The  sheriff  must  make 
a  full  inventory  of  the  property  attached,  and  return  the  same  with  the 
writ.  To  enable  him  to  make  such  return  as  to  debts  and  credits  attached,  he 
must  request,  at  the  time  of  service,  the  party  owing  the  debt  or  having  the 
credit  to  give  him  a  memorandum,  stating  the  amount  and  description  of  each ; 
and  if  such  memorandum  be  refused,  he  must  return  the  fact  of  refusal  with 
the  writ.  The  party  refusing  to  give  the  memorandum  may  be  required  to  pay 
the  costs  of  any  proceedings  taken  for  the  purpose  of  obtaining  information 
respecting  the  amounts  and  description  of  such  debt  or  credit. 

History:    Enacted  March  11,  1872,  re-enactment  of  $  129  of  Practice 
Act. 
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§  547.  PERISHABLE  PROPERTY,  HOW  SOLD.  ACCOUNTS  WITHOUT 
SUIT  TO  BE  COLLECTED.  If  any  of  the  property  attached  be  perishable, 
the  sheriff  must  sell  the  same  in  the  manner  in  which  such  property  is  sold  on 
execution.  The  proceeds,  and  other  property  attached  by  hi™,  must  be  re- 
tained by  him  to  answer  any  judgment  that  may  be  recovered  in  the  action, 
unless  sooner  subjected  to  execution  upon  another  judgment  recovered  previ- 
ous to  the  issuing  of  the  attachment.  Debts  and  credits  attached  may  be  col- 
lected by  him,  if  the  same*  can  be  done  without  suit.  The  sheriff's  receipt  is  a 
sufficient  discharge  for  the  amount  paid. 

History:    Enacted  March  11,  1872,  re-enactment  of  §  130  of  Practice 
Act. 


PERISHABLE  PROPERTY— SALE   OF. 

1.  No  definition  of  perishable  property  in 

code. 

2.  Sale  of  perishable  property — In  general. 

3.  Same — As  to  what  is  perishable  property. 

4.  Same — Same — Groceries   and   provisions. 

5.  Same — Same — Lumber  blown  down  from 

oil-rigs. 

6,  7.  Same — Selling  without  order  of  court. 

8.  Sheriff  can  not  proceed  by  action  to  col- 
lect debt  levied  on. 

1.  No  definition  of  perishable  property  la 
code. — Perishable  property  is  not  defined  by- 
code.  "Perishable  goods"  have  been  defined 
as  "goods  which  decay  and  lose  their  value 
If  not  speedily  put  to  their  intended  use." 
"Perishable"  ordinarily  means  subject  to 
speedy  and  natural  decay,  but  where  the 
time  contemplated  is  necessarily  long:  the 
term  may  embrace  property  liable  merely  to 
material  depreciation  in  value  from  other 
causes  than  such  decay.  In  attachment  suit 
officer  can  not  anticipate  that  property  at- 
tached will  necessarily  remain  In  his  hands 
for  a  long:  time,  and  he  Is  not  authorized 
to  sell  property  not  subject  to  speedy  and 
natural  decay,  unless  In  pursuance  of  order 
made  by  court  under  section  548,  post. — 
WItherspoon  v.  Cross,  135  Cal.  96,  98,  99, 
67  Pac.   18. 

2.  Sale  of  perUhnble  property— la  gen- 
eral.— Although  section  above  makes  it  the 
duty  of  the  sheriff,  without  any  order  from 
the  court  or  judge,  to  sell  property  of  a 
perishable  character,  which  has  been  levied 
upon  and  seized  by  him  under  a  writ  of 
attachment,  and  that  officer  could,  if  he 
failed  in  that  duty,  be  compelled  by  proper 
process  to  perform  it,  yet  it  is  the  correct 
practice  for*  the  parties  to  proceed,  If  they 
so  desire,  under  section  548,  in  a  case  where 
the  property  attached  may  be  shown  to  be 
of  a  perishable  nature  and  upon  such  show- 
ing be  entitled  to  an  order  directing:  its 
«?ale,  since  the  sale  of  property  of  that  char- 
acter would  certainly  be  to  subserve  the 
interest  of  the  parties  to  the  action.  But, 
in   providing:   the   mode   sanctioned  by  sec- 


tion 548,  the  legislature  seems  to  have  con- 
ceived it  to  be  proper  to  make  the  decision 
of  the  trial  court  or  judge  upon  the  ques- 
tion final  and  conclusive,  for  no  appeal  from 
such  an  order  has  been  provided  for. — Henry 
Cowell  Lime  &  Cement  Co.  v.  Figel,  20  Cal. 
App.  Dec.  483,  148  Pac.  796. 

8.  Same— As  to  what  la  perishable  prop- 
ertT- — The  "perishable  property"  which  a 
sheriff  holds  under  attachment  and  which 
he  may  sell  under  above  section  without 
an  order  of  court,  is  that  which  because  of 
its  nature  or  inherent  qualities  is  liable  to 
material  depreciation  in  value  from  decay 
or  other  causes  pending:  the  termination  of 
the  litigation,  and  does  not  include  property 
which  is  lessened  in  value  and  has  become 
worse  by  being:  kept. — Callahan  v.  Danzlffer, 
172  Cal.  738,  158  Pac.  760. 

4.  Same  —  Same  —  Groceries  asi  provi- 
sions consisting:  principally  of  canned  goods, 
coffee,  flour,  and  farinaceous  goods  can  not 
be  immediately  sold  by  sheriff  as  entire 
stock  of  perishable  gfoods,  except  in  pur- 
suance of  order  made  under  section  548. 
post.— WItherspoon  v.  Cross,  135  Cal.  96.  98 
99,  67  Pac.  18. 

5.  Same  —  Same  —  Umber .  blowa  dewm 
from  oil-rigs,  timbers,  tanks,  irons,  shovels, 
picks,  stoves  and  cooking:  utensils,  bedding 
and  various  Implements  used  in  connection 
with  the  business  of  mining  and  drilling  for 
oil,  are  not  "perishable"  property. — Calla- 
han v.  Danziger,  172  Cal.  738,  158  Pac  760. 

6.  Same— Selling  wlthoat  order  of  court. 
—The  sheriff  may  be  compelled  by  proper 
process  to  sell  perishable  property,  even 
where  there  is  no  order  from  the  court  or 
judge.— Henry  Cowell  Lime  &  Cement  Co 
v.  PIgel,  27  Cal.  App.  11,  148  Pac,  796. 

7.  While  the  sheriff  may  sell  without  an 
order  of  the  court  or  judge  the  perishable 
property,  yet  the  correct  practice  la  for  the 

parties  to  proceed  under  section  548. Henry 

Cowell  Lime  &  Cement  Co.  v.  Figel,  27  Cal 
App.   11,   148  Pac.  796. 

8.  Sheriff  earn  not  proceed  by  actios  to 
collect  debt  levied  oa  perishable  property. 
— Sublette  v.  Melhado,  l  Cal.  104,  105. 
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§548.  PROPERTY  ATTACHED  HAT  BE  SOLD  AS  UNDER  EXECU- 
TION, IF  THE  INTEREST  OF  THE  PARTIES  REQUIRE.  Whenever  prop- 
erty has  been  taken  by  an  officer  under  a  writ  of  attachment,  and  it  is  made 
to  appear  satisfactorily  to  the  court  or  a  judge  thereof  that  the  interest  of  the 
parties  to  the  action  will  be  subserved  by  a  sale  thereof,  the  court  or  judge 
may  order  such  property  to  be  sold  in  the  same  manner  as  property  is  sold 
under  an  execution,  and  the  proceeds  to  be  deposited  in  the  court  to  abide  the 
judgment  of  the  action.  Such  order  can  be  made  only  upon  notice  to  the 
adverse  party  or  his  attorney,  in  case  such  party  has  been  personally  served 
with  a  summons  in  the  action. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  654  of  Practice 
Act  as  amended  in  1854;  amendment  approved  March  9,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  4. 

SALE  ORDERED  WHEN.  4.     If  It  had  been  made  to  appear  satls- 

1.  Application  of  proceeds.  factorily  to   the  court  that  the  interest  of 

.  the   parties  would  have  been  subserved  by 

2.  Notice  of  sale.  a  8ale  thereof,  it  would  have  been  Its  duty 

3-  6.  Order  of  sale — In  general.  to  make  such  an  order  without  regard  to 

„     ..  „  .       _  ^       .     A#  the   question   whether  or  not  the  property 

l.    Application  of  proceeds. — Proceeds  of  n^uu.w*      r.„,i   i „    ^        r  ••** 

*         i     j  i        <»  ~i         **.   -w~^„*  Was  perishable. — Callahan  v.  Danzigrer,   172 

property  seized  by  officer  under  attachment  „  -    „9Q    1co  __    _flA 

m  ^  ^  i^.jj  V/*I.     1*5,     loo    rftc,     idU. 

from    two   separate   courts   and   sold   under 

order  of  court  on  which  junior  attachment  J'  Tne  decision  of  the  trial  court  upon 
issued,  should  not  be  all  deposited  with  lat-  tne  QU«»tlon  of  propriety  of  ordering:  a  sale 
ter  court,  as  thereby  lien  of  prior  attach-  |B  flnal  and  conclusive,  for  no  appeal  has 
ment  would  be  lost.  Officer  will  not  be  been  Pr<>vided  for  therefrom.— Henry  Cow- 
protected  by  order  of  such  court  in  making:  e11  Lime  &  Cement  Co.  v.  Figrel.  27  Cal.  App. 
such    deposit,    since,    having    both    attach-  11»  148  Pac*  796- 

ment8  in  his  hands,  he  must  know  that  this  6.  t  Although    section    547    makes    it    the 

court  could  deal  only  with  the  surplus  re-  duty  of  the  sheriff,  without  an  order  from 

maining  after  satisfaction  of  first  demand.  the  court  or  judge,  to  sell  perishable  prop- 

— Weaver  v.  Wood,  49  Cal.  297,  300.  erty,  and  the  officer  could  be  compelled  by 

proper    process    to    perform    it,    yet    it    is 


2.  Notice  of  sale. — Order  of  sale  can  not 
be  made  except  upon  notice  to  adverse 
party. — Wltherspoon  v.  Cross,  135  Cal.  96, 
98,   99.   67  Pac.   18. 


doubtless  the  correct  practice  for  the  par- 
ties to  proceed  under  this  section  where 
the  property  is  of  a  perishable  nature,  and 
upon  such  showing  be  entitled  to  an  order 
3.  Order  directing  sale  — In  general. —  directing  its  sale,  since  obviously  the  sale 
Where  the  defendants  desire  to  have  at-  of  property  of  that  character  would  cer- 
tached  property  sold  before  the  termination  talnly  be  to  subserve  the  Interests  of  the 
of  the  action,  they  should  apply  for  an  or-  parties  to  the  action. — Henry  Cowell  Lime 
der  directing  its  sale. — Callahan  v.  Danzi-  &  Cement  Co.  v.  Figel,  27  Cal.  App.  11,  148, 
ger,   172   Cal.   738,   158   Pac.   760.  Pac.  796. 

§549.    WHEN   PROPERTY    CLAIMED   BY   A   THIRD   PARTY,    HOW 

TRIED.     If  any  personal  property  attached  be  claimed  by  a  third  person  as 

his  property,  the  same  rules  shall  prevail  as  to  the  contents  and  making  of  said 

claim,  and  as  to  the  holding  of  said  property,  as  in  the  case  of  a  claim  after 

levy  upon  execution,  as  provided  for  in  section  six  hundred  and  eighty-nine  of 

the  Code  of  Civil  Procedure. 

History:    Enacted  March  11,  1872,  re-enactment  of  §  131  of  Practice 
Act;  amendment  approved  March  2, 1891,  Stats,  and  Amdts.  1891,  p.  20. 

CLAIM  OF  PROPERTY  BY  THIRD  4, 5.  Demand  and  notice. 

PERSON.  6    Same— Description  of  property. 

*'  Apropel§.t8  °f  ClaimantS  °f  attaCbGd  7'  Same-Same-Mingling  of  goods. 

2.  Claimant  may  be  required  to  describe  8-  Same— Necessary,  although  officer  in- 

property.  demmfied. 

3.  Claim  of  third  party— Requisites  and        9> 10-  Same— Pleading  of,  unnecessary. 

sufficiency  of.  1 1, 12.  Same — Unnecessary,  when. 

1S51 
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13.  Same — Vendee    of    third    party,    pur- 

chasing   after    levy,    is    entitled    to 
make  demand. 

14.  Estoppel — Accountable  receipt. 

15.  Same — Against  plaintiff  binds  sheriff. 

16.  Indemnity  to  sheriff. 

17.  Same  —  Attached    property    as    addi- 

tional indemnity. 
18,19.  Same  —  Recourse     on,     when     several 

plaintiffs  give. 
20,21.  Justification     of    officer  —  Fraudulent 

transfer  to  claimant. 

22-25.  Same— Same — Sale  of  personal  prop- 
erty without  change  of  possession. 

26-  29.  Same — Officer  must  show  what. 

30.  Same — Same — Need  not  plead  fraudu- 

lent transfer. 

31.  Same — Possession  of  defendant. 

32.  Same — Subsequent  seizure  by  coroner. 

33.  Same — Tenancy  in  common. 
34,35.  Same — Writ  as  protection  to  officer. 

36.  Measure  of  damages. 
37-  39.  Same — Market  value  considered. 

40.  Plaintiff  as  joint  trespasser. 

41.  Sheriff's  jury. 

42.  Wrongful   seizure  —  Contingent   inter- 

ests. 

43.  Same — Crops  grown  by  adverse   pos- 

sessor. 

44, 45.  Same — Mortgaged  personal  property. 

46.  Same — Same — Although   property    not 

moved. 

47.  Same — Property  held  by  defendant  un- 

der executory  contract  of  sale. 

48.  Same — Same  —  Declaration  of  owner- 

ship made  by  defendant 

49-  51.  Same — Property  of  third  party. 
52.  Same — Same — Measure  of  damages. 

1.  Am  to  rights  of  claimants  of  attacked 
property. — Under  a  statute  providing  that 
anyone  who  has  an  Interest  In  the  subject- 
matter  of  the  litigation,  or  In  the  success 
of  either  of  the  parties,  or  an  interest 
against  both, — such  as  section  387,  ante,  or 
section  4111  of  revised  Idaho  codes,  the 
owner  or  claimant  of  attached  property 
may  Intervene  for  the  purpose  of  asserting 
his  title  to  the  property. — Potlach  Lumber 
Co.  v.  Runkel,  16  Idaho  192,  18  Ann.  Cas. 
591,    23   L.   R.   A.    (N.   S.)    536,   101   Pac.    396. 

See  par.  3,  this  note. 

See  California  case*  el  ted,  ante,  8  544, 
note  par.  73. 

See,  alao,  dlseu*slon  and  cases  in  notes 
18  Ann.  Cas.  594,  23  L.  R.  A.   (N.  S.)   536. 


2.  Claimant  may  be  required  to  describe 
property  when  testifying:  in  his  action 
brought  against  officer  for  recovery  of 
same. — Brichman  v.  Ross,  67  Cat.  601,  605, 
8    Pac.    316. 

8.  Claim  of  third  party— Requisite*  and 
sufficiency  of. — Where  a  third  person  claims 


title  in  and  ownership  of  property  upon 
which  an  attachment  is  levied  under  the 
provisions  of  the  above  section  and  of  sec- 
tion 689,  post,  referred  to  therein  the  claim 
and  demand  for  surrender  or  delivery,  the 
claim  must  be  verified  by  his  oath  or  that 
of  his  agent  setting  out  his  right  to  the 
possession  thereof  and  must  be  served  upon 
the  sheriff,  and  a  claim  and  demand  which 
is  not  so  verified  although  acknowledgment 
has  been  made  before  a  notary  as  to  the 
truth  of  the  facts  stated  in  the  demand  in 
insufficient. — Easterly  v.  Praul,  36  Cal.  App. 
39,   169   Pac.   396. 

See  par.  1,  this  note. 

4.  Demand  and  nottee  to  officer  are  nec- 
essary where  property  was  in  possession 
and  apparent  control  of  defendant  at  time 
of  seizure,  before  owner  can  maintain  ac- 
tion of  claim  and  delivery. — Taylor  v.  Sey- 
mour, 6  Cal.  512,  514;  Kllley  v.  Scannell,  13 
Cal.  73,  76,  76. 

5.  Writ  authorizes  officer  to  seize  any 
personalty  found  in  defendant's  possession, 
if  he  have  no  reason  to  suppose  it  to  be 
property  of  another.  Such  seizure  is  not 
conversion,  although  property  actually  be- 
longs to  another.  Notice  of  true  owner's 
claim  and  refusal  of  officer  to  return  prop- 
erty are  necessary  in  order  to  render  officer 
liable  to  an  action. — Puller  D.  Co.  v.  Mc- 
Dade,  113  Cal.  360,  363,  45  Pac.  964. 

«,  Same  —  Description  of  property. — De- 
mand for  return  of  property  "except  por- 
tion owned  by  A"  is  not  vitiated  by  such 
exception,  where  there  is  no  question  made 
as  to  the  portion  owned  by  A. — Susskind  v. 
Hall,  44  Cal.  Unrep.  304,  44  Pac.  328.  330. 

7.  Same— Same— Mingling    of    good*. — It 

is  well-settled  law  that  If  two  owners  of 
goods  or  chattels  of  similar  kind  mix  and 
intermingle  them  together  in  such  manner 
that  they  are  not  distinguishable,  and  If. 
under  writ  of  attachment  or  execution 
against  one  of  owners,  all  of  goods  or  chat- 
tels so  mingled  are  taken  by  sheriff  as  his 
property,  burden  is  upon  the  owner  to  point 
out  and  designate  to  sheriff  particular 
goods  or  chattels  which  are  his,  and  until 
he  does  so  he  can  not  maintain  an  action 
against  officer  to  recover  articles  which  he 
claims.  But  this  rules  does  not  apply  If 
goods  or  chattels  are  plainly  and  easily  dis- 
tinguishable.—  Susskind  v.  Hall,  6  Cal. 
Unrep.  304,  44  Pac.  328.  329.  See  Daumlel 
v.  Gorham,  6  Cal.  43,  44;  Wellington  ▼. 
Sedgwick,  12  Cal.  469,  476;  Paige  v.  O'Neal. 
12  Cal.  483,  495. 

8.  Same— Necessary,  although  oulcer  in- 
demnlned. — Indemnity  given  to  officer  by 
plaintiff  does  not  affect  his  right  to  notice 
and  demand  from  third  party  claiming 
goods. — Taylor  v.  Seymour,   6  CaL   512,   514. 


9.  Same—Pleading  of,  nuneeesaary. — De- 
mand need  not  be  pleaded  in  action  against 
officer.  Section  684,  post,  Is  intended  for 
protection  of  officer  and  is  matter  of  de- 
fense.   Making  or  omitting  to  make  verified 
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claim  does  not  affect  ownership  of  plain- 
tiff, but,  if  not  made,  excepts  officer  from 
liability  in  certain  actions. — Paden  v.  Gold- 
baum,  4  Cal.  767,  37  Pac.  759,  761. 

10.  Simple  allegation  of  demand  Is  suffi- 
cient in  action  of  claim  and  delivery.  It  is 
not  necessary  for  plaintiff  to  allege  demand 
in  form  prescribed  by  section  689,  post. — 
Brenot  v.  Robinson,  108  Cal.  143,  145,  41 
Pac.   37. 


11.  Same— Unnecessary,  when. — No  pre- 
vious demand  is  necessary  to  authorize  re- 
covery from  officer  when  under  writ  of 
attachment  or  execution  against  one  person 
he  seizes  goods  of  another  which  at  time 
of  seizure  are  In  custody  either  of  owner 
or  of  person  other  than  defendant  in  writ. 
Officer  is  trespasser  ab  initio. — Moore  v. 
Murdock,  26  Cal.  514,  626;  Black  v.  Clasby, 
97  Cal.  482,  483,  32  Pac.  564.  See  Ledley  v. 
Hays,  1  Cal.  160,  161;  Paige  v.  O'Neal,  12 
Cal.  483,  495;  Boulware  v.  Craddock,  30  Cal. 
190,  191. 

12.  When  taking  is  tortious  no  demand  is 
necessary  previous  to  commencement  of  ac- 
tion for  conversion. — Ham  v.  Henderson,  50 
Cal.  367,  369. 

IS.  Same— Vendee  of  third  party,  pur- 
chasing* after  levy,  la  entitled  to  make  de- 
mand for  return  of  goods  seized,  and  upon 
failure  or  refusal  of  officer  to  yield  up  pos- 
session he  can  maintain  action  for  conver- 
sion. Conversion  by  seizure  on  attachment 
does  not  deprive  owner  of  title  nor  render 
such  subsequent  transfer  void.  —  Howe  v. 
Johnson,  117  Cal.  37,  41,  42,  48  Pac.  978. 

14.  Estoppel— Accountable    receipt. — The 

owner  of  property  attached  or  levied  upon 
as  the  property  of  another  is  not  conclu- 
sively estopped  from  showing  title  in  him- 
self because  he  has  given  accountable 
receipt  for  its  delivery  to  officer,  although 
receipt  admits  that  property  is  attached  or 
levied  upon  as  property  of  debtor,  if  he 
makes  known  to  officer  his  claim  at  or  before 
time  receipt  is  given.  But  if  he  fails  to 
make  his  claim  known  and  thus  Influences 
conduct  of  officer,  he  is  estopped  from  after- 
wards asserting  it;  providing  that  facts  and 
circumstances  relating  to  his  claim  were 
then  known  to  them.  But  such  receipt  will 
constitute  prima  facie  evidence  of  owner- 
ship, and  unless  overcome  by  proof  on  part 
of  claimant  must  be  decisive  against  him. 
To  overcome  this  prima  facie  ownership  of 
debt  receiptor  must  prove  two  things:  first, 
that  he  claims  the  property;  second,  that  it 
was  in  fact  his  own. — Bleven  v.  Freer,  10 
Cal.  172,  177,  178;  Dresbaoh  v.  Minnis,  45 
Cal.  223.  224. 

As  to  estoppel  of  receiptor  from  claiming 
property,  see  notes  25  Am.  Dec.  426-429;  31 
Am.  Dec.  64;  38  Am.  Dec.  379. 

15.  Same— -Against  plaintiff  bind*  sher- 
iff.— Sheriff  stands  in  shoes  of  attaching 
creditor  and  is  bound  by  any  estoppel  affect- 
ing latter.  If  latter  has  recognized  validity 
of  sale  of  personal  property  by  defendant  in 


attachment  suit  to  claimant,  sheriff  is  estop- 
ped to  dispute  such  sale  in  action  of  claim 
and  delivery  brought  by  claimant. — Sullivan 
v.  Johnson,  127  Cal.  230,  232,  59  Pac.  583. 

16.  Indemnity  to  sheriff. — Full  indemnity 
from  each  attaching  creditor  may  be  re- 
quired by  sheriff  on  demand  being  made  by 
third  party  claiming  to  be  owner. — Davidson 
v.  Dallas,  8  Cal.   227,  262. 

As  to  Indemnity,  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  55  2772,  2781  and  notes. 

As  to  Judgment  against  officer  being-  bind- 
ing- on  party  procuring  attachment,  who 
famished  Indemnity  to  such  officer  to  in- 
duce latter  to  proceed  with  attachment,  and 
who  participated  in  defense  of  action 
against  officer,  see  brief  57  L.  R.  A.  123. 

17.  Same  —  Attached  property  as  addi- 
tional Indemnity. — Where  plaintiff  on  de- 
mand of  officer  for  indemnity  against  claim 
of  S  gives  him  not  only  indemnity  bond, 
but  also  written  agreement  "that  said  sher- 
iff may  retain  for  reasonable  time  as  addi- 
tional security  against  claim  of  S  all 
moneys  that  may  come  into  his  hands  by 
reason  of  said  attachment  or  any  execution 
to  be  Issued  in  said  action,"  the  reasonable 
time  stipulated  for  must  be  construed  as 
relating  to  proceedings  by  S  to  recover 
money  attached,  and  officer  can  ndt  be  re- 
quired, regardless  of  such  proceedings  by 
S,  to  pay  money  into  court  or  to  apply  it 
in  satisfaction  of  judgment  subsequently 
obtained  by  plaintiff  in  attachment  suit. — 
Scherr  v.  Little,  60  Cal.  614,  616. 

18.  Same  —  Recourse  on,  when  several 
plaintiffs  give. — Where  the  sheriff  has  re- 
quired indemnity  bonds  from  two  several 
attaching  creditors  upon  his  seizure  and 
detention  of  property  claimed  by  third  party 
and  he  has  been  held  liable  in  damages  to 
such  claimant  as  trespasser,  his  recourse 
upon  several  bonds  must  be  determined 
by  following  rules:  1.  If  attachments  were 
both  ultimately  sustained  and  whole  pro- 
ceeds of  property  absorbed  by  debt  of 
prior  attaching  creditor,  then  he  would  be 
solely  responsible  to  sheriff  for  entire  lia- 
bility incurred  to  claimant;  2.  If  levy  of 
prior  attaching  creditor  be  defeated  and 
that  of  junior  attaching  creditor  sustained, 
then  latter  would  be  solely  responsible  for 
entire  amount;  3.  If  both  attachments  be 
sustained  and  property  sold  for  more  than 
sufficient  to  pay  prior  attaching  creditor, 
then  each  of  said  creditors  would  be  re- 
sponsible In  proportion  to  amounts  paid  to 
each  by  sheriff;  4.  If  both  attachments  be 
defeated  by  defendant  in  attachment  suit  or 
if  suits  of  sheriff  against  Indemnitors  be 
commenced  before  determination  of  attach- 
ment suits,  then  separate  responsibility  of 
attaching  creditors  would  be  in  proportion 
to  amounts  of  their  respective  attachments, 
except  In  case  whole  amount  for  which  both 
Judgments  were  levied  had  exceeded  value 
of  property  as  settled  in  suit  against  sher- 
iff,  In   which   case  prior  attaching  creditor 
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would  be  responsible  to  amount  of  his  at- 
tachment, and  subsequent  attaching  credi- 
tor for  remainder. — Davidson  v.  Dallas,  8 
Cal.    227.    253,    254. 

19.  Above  decision  was  doubted  in  later 
decision  in  same  case  where  the  court  say: 
"We  are  inclined  strongly  to  think  that 
these  bonds  were  independent  securities  for 
the  same  object  of  holding  Gorham  (the 
sheriff)  harmless  in  respect  to  the  same  act 
of  retaining  the  vessel  and  that  they  amount 
to  an  undertaking  on  Qorham's  part  to  take 
and  hold  the  vessel  at  the  request  of  each 
of  these  creditors — Dallas  and  Gilsen — and 
to  a  separate  covenant  by  each  of  them  in 
consideration  of  this  agreement  to  see  him 
harmless  from  any  agreement  arising  from 
such  detention. — Davidson  v.  Dallas,  15  Cal. 
75,  80,  81;  Lewis  v.  Johns,  84  Cal.  629,  634. 

20.  Justification  of  onleer  —  Fraudulent 
transfer  to  claimant. — Officer  may  defeat 
claim  by  showing  that  property  had  been 
fraudulently  transferred  to  claimant  by  de- 
fendant in  the  attachment  suit. — Howe  v. 
Johnson,  107  Cal.  67,  75,  76,  40  Pac.  42. 

21.  Officer  may  show  in  justification  that 
property  attached  had  been  sold  by  attach- 
ment-debtor to  claimant  in  contemplation 
of  insolvency  and  in  fraud  of  his  creditors, 
and  that  subsequent  to  such  seizure  assignee 
in  insolvency  of  such  debtor  had  recovered 
possession  of  property  from  officer.  —  Bo- 
lander  v.  Gentry,  36  Cal.  105,  111,  112. 

As  to  fraudulent  conveyance,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  S  8489  and  note  pars. 
83-92,  and  S  3440  and  note. 

As  to  right  of  debtor  to  prefer  certain 
creditors,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
S  3451  and  note. 

22.  Same  Same— Sale  of  personal  prop- 
erty wlthont  change  of  possession  is  fraud- 
ulent as  against  creditors  of  seller,  and 
such  property  may  lawfully  be  attached  in 
latter's  possession  for  his  debt. — Purchaser 
can  not  recover  property  from  officer. — 
Richards  v.  Schroder,  10  Cal.  431,  434,  435: 
Joshua  Hendy  M.  Works  v.  Connolly,  76 
Cal.  305,  308,  18  Pac.  327. 

23.  Produce  of  ranch  conveyed  by  de- 
fendant, but  remaining  in  his  possession 
after  the  conveyance,  becomes  property  of 
the  vendee  without  delivery,  if  sale  was  not 
in  fact  fraudulent,  and  may  be  recovered 
by  purchaser  when  seized  on  attachment 
against  vendor. — Howe  v.  Johnson,  107  Cal. 
67,  75,  76,  40  Pac.  42. 

24.  Sale  of  stock,  fixtures,  etc.,  of  saloon 
by  owner  thereof  to  former  bartender  for 
actual  consideration  equal  to  full  value 
thereof,  and  not  for  purpore  of  hindering, 
delaying,  or  defrauding  creditors,  accom- 
panied by  delivery  of  exclusive  possession 
thereof,  conveys  such  title  to  purchaser  that 
he  may  demand  return  of  property  seized 
Immediately  thereafter  upon  attachment. — 
Howe  v.  Johnson,  117  Cat  37,  39,  41,  48  Pac. 
978. 


25.  Hogs  seized  as  property  of  defend- 
ant, while  in  his  possession,  and  which  he 
formerly  owned,  may  be  claimed  and  re- 
covered by  third  person,  to  whom  they  had 
been  sold  and  delivered  by  defendant,  and 
by  whom  they  had  been  placed  in  the  hands 
of  the  defendant  as  an  agistor. — Henderson 
v.  Hart,  122  Cal.  332,  334,  335.  54  Pac.  1110. 


24.     Same— -Oncer    mnat    snow,    what.— 

Officer  must  show  title  to  goods  tn  defend- 
ant in  attachment  suit  at  time  of  levy. 
►'Connor  v.  Blake,  29  Cal.  312,  SI  4. 


27.  Officer  Justifying  on  ground  of  fraud- 
ulent transfer  from  defendant  in  attachment 
suit  to  claimant  must  show  judgment  or 
prove  debt  for  which  judgment  is  demanded, 
in  attachment  suit,  as  such  transfers  are 
good  against  all  world  except  creditors  and 
bona  fide  purchasers.  To  prove  such  debt 
papers  in  attachment  suit  are  not  suffi- 
cient.— Brlchman  v.  Ross,  67  Cal.  601,  604, 
8  Pac.  316;  Brown  v.  Cline,  109  Cal.  156, 
159,  41  Pac.  862.  See  Thornburgrh  v.  Hand. 
7  Cal.  554,  561-567. 

28.  Officer  must  prove  existence  of  debt 
for  which  attachment  was  issued,  when  debt 
has  not  been  established  by  judgment 
against  debtor.  When  that  is  done,  judg- 
ment proves  it. — Sexey  v.  Adktnson,  34  Cal. 
346,    351,    91    Am.   Dec    598. 

29.  He  must  prove  not  only  attachment, 
but  also  proceedings  on  which  it  was  based, 
against  claim  of  third  person.  —  Tnornburgh 
v.  Hand,  7  Cal.  554,  565;  Horn  v.  Corvaru- 
bias,  51  Cal.  624,  526.  See  Darville  v. 
Mayhall,  128  Cal.  617,  618,  61  Pac  276;  Aigel- 
tlnger  v.  Einstein,  143  Cal.  609,  613,  101 
Am.  St.  Rep.  131,  77  Pac.  669. 


30.  Same— Same— Need  not  plead  frauds- 
lent  transfer. — Sheriff  justifying  on  ground 
that  property  seized  had  been  fraudulently 
sold  by  attachment  defendant  to  claimant 
need  not  plead  such  fraudulent  sale  in  hit 
answer  in  suit  brought  by  claimant  to  re- 
cover property;  he  may  simply  deny  plain- 
tiff's  title  and  at  trial  prove  facts  showing 
that  sale  was  fraudulent  and  void. — Mason 
v.  Vestal,  88  Cal.  396,  397,  22  Am.  St  Rep. 
310,  26  Pac.  213. 

SI.  Same— Possession  of  defendant*— Cir- 
cumstance that  property  was  tn  possession 
of  debtor  at  date  of  seizure  amounts  to 
nothing,  except  upon  proof  of  fraud  or 
commixture. — Boulware  v.  Craddock,  30  Cal. 
190,  191. 

82.  Same— Subsequent  selswre  by  coroner. 

— Sheriff  can  not  Justify  wrongful  seizure  by 
showing  that  before  he  removed  goods  they 
were  taken  from  his  possession  by  coroner. 
— Squires  v.  Payne.  6  Cal.   664,  659. 

83.  Same— Tenancy  In  common. — Seizure 
of  property  of  tenants  in  common  on  attach- 
ment against  one  of  such  tenants  Is  not 
trespass  against  his  cotenants.  In  attach- 
ing interest  of  one  tenant  In  common  sheriff 
is  entitled  to  take  possession  of  entire 
property  for  purpose  of  subjecting  to  Ml* 
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undivided  Interest  of  attachment  debtor. — 
Waldman  v.  Broder,  10  Cal.  378,  380;  Bernal 
v.  Hovious,  17  Cal.  541,  647,  79  Am.  Dec. 
147;  Veach  v.  Adams,  51  Cal.  609,  611. 


34.  Same— Writ  as   protection   to  officer. 

— Proof  of  writ  and  of  debt  are  only  prima 
facie  evidence  in  right  of  officer  to  make 
levy  and  take  possession  of  property  from 
third  party.  If  it  in  fact  belongs  to  such 
third  party,  he  is  entitled  to  recover  it  upon 
proving  it  to  be  his  property. — Brlchman 
v.  Ross,  67  Cal.  601,  604,  605,  8  Pac.  316. 

35.  Whenever  property  is  found  in  pos- 
session of  stranger  claiming  title,  mere 
protection  of  writ  will  not  justify  its  seiz- 
ure thereunder.  It  rests  upon  officer  to  go 
further  and  prove  that  attachment  defend- 
ant was  indebted  to  attachment  plaintiff. 
If  in  attachment  suit  judgment  was  ren- 
dered in  favor  of  plaintiff,  that  will  estab- 
lish indebtedness  of  defendant;  if  not,  offi- 
cer must  otherwise  prove  indebtedness  in 
order  to  justify  his  proceedings. — Brlchman 
v.  Ross,  67  CaL  601,  604,  605,  8  Pac.  316. 

As  to  writ  regular  on  Its  face  Justifying 
acts  of  onlccr,  see,  ante,  9  542  and  note; 
also  Kerr's  Cyc  Pol.  Code,  2d  ed.,  9  4187 
and  note. 

36.  Measure  of  damages  for  seizure  of 
mortgaged  personal  property  is  amount  se- 
cured by  lien  and  compensation  allowed  by 
section  3336,  Civil  Code,  for  loss  of  time  and 
expenses.  Amount  secured  by  lien  is  full 
amount  of  mortgaged  debt,  if  property  is 
worth  enough  to  pay  it,  and  if  not,  then 
such  sum  or  amount  *as  it  is  worth. — Sher- 
man v.  Finch,  71  Cal.  68,  71,  11  Pac.  847; 
Irwin  v.  McDowell,  91  Cal.  119,  122,  27  Pac. 
601. 

See  par.  62,  this  note. 

37.  Same— Market   valve    considered. — In 

estimating  the  value  of  property  Jury  may 
consider  actual  value  of  articles  in  market 
at  time  they  were  taken  out  of  possession 
of  claimant  by  officer  and  what  amount  of 
money  it  would  take  in  market  to  replace 
article  seized. — Cassin  v.  Marshall,  18  Cal. 
689,  692. 

38.  Officer  assumes  to  pay  amount  of 
mortgage  debt  by  seizing  mortgaged  per- 
sonal property  without  paying,  tendering, 
or  depositing  amount  due,  and  mortgagee 
may  maintain-  action  against  him  for 
amount  of  such  debt.  (No  question  was 
raised  in  this  case  as  to  value  of  property 
being  equal  to  amount  of  debt.) — Wood  v. 
Franks,  66  Cal.  217,  219. 

39.  Officer  can  not  show  as  measure  of 
damage  that  property,  when  sold,  brought 
full  and  fair  auction  prices;  or  what  prop- 
erty sold  for  at  sheriff's  sale;  or  that  he 
was  instructed  by  attaching  creditor  to  em- 
ploy competent  auctioneer  to  make  sale  and 
that  he  obeyed  such  instructions. — Cassin  v. 
Marshall,  18  Cal.  689,  692. 

As    to    attorney's    fees    as    damages,    see 

Kerr's   Cyc.    Civ.   Code,    2d    ed.,    9  8300   and 


note  par.  6;  9  3333  and  note  par.   19;  9  3336 
and  note  par.  26. 

As  to  damages  for  abase  of  process,  see 

note  86  Am.  St.  Rep.  410,  411. 

As  to  damages  for  conversion  of  personal 
property,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
9  8336  and  note. 

As  to  damages  for  wrongful  selsore  of 
property,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed.. 
9  3833  and  note  par.  31. 

As  to  exemplary  damages,  see  note  43 
Am.  Dec.   264. 

As  to  when  sheriff  la  exempt  from  penalty 
of  exemplary  damages,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  9  3294  and  note. 

40.  Plaintiff  as  Joint  trespasser. — Where 
property  of  A  is  wrongfully  seized  upon 
attachment  against  B  in  two  separate  suits 
brought  by  creditors  of  B,  and  both  of 
such  attaching  creditors  indemnify  sheriff 
against  claim  of  A  after  latter  has  de- 
manded redelivery,  and  property  is  retained 
by  sheriff  and  sold  and  proceeds  thereof 
applied  to  satisfaction  of  judgment  of  first 
attaching  creditor  and  residue  on  account 
of  judgment  of  second  attaching  creditor, 
sheriff  and  each  of  such  attaching  creditors 
are  joint  trespassers;  such  creditors  are 
trespassers,  although  they  did  not  In  the 
first  instance  direct  the  seizure  of  such 
property  nor  assist  officer  in  taking  it,  if 
it  was  subsequently  retained  and  sold  by 
their  direction  and  for  their  benefit,  and 
benefit  was  actually  received  by  them. — 
Lewis  v.  Johns,  34  Cal.  629,  636. 

41.  SherUFs  J«ry« — Prior  to  the  amend- 
ment of  1891,  section  689,  post,  provided  that 
when  property  levied  on  was  claimed  by 
third  person  as  his  property,  sheriff  might 
summon  Jury  to  try  validity  of  claim.  If 
verdict  of  jury  was  In  favor  of  claimant, 
sheriff  was  permitted  to  relinquish  levy, 
unless  judgment-creditor  gave  him  sufficient 
indemnity  for  proceeding  therein.  It  was 
held  that  verdict  of  sheriff's  Jury  against 
claimant  would  not  protect  officer  in  hold- 
ing and  selling  attached  property. — Per- 
kins v.  Thornburgh,  10  Cal.  190,  192,  193; 
Sheldon  v.  Loom  is,  28  Cal.  122,  123. 

42.  Wrongful  selsnre  —  Contingent  In- 
terests.— Where  interest  of  defendant  in  at- 
tachment suit  as  tenant  in  common  with  his 
landlord  In  crop  to  be  raised,  or  of  herder 
with  owner  of  sheep  in  Increase  thereof,  de- 
pends upon  performance  of  stated  condition 
which  has  not  yet  been  performed,  such 
cropper  or  herder  has  no  attachable  inter- 
est, and  possession  thereof  may  be  recov- 
ered from  officer  by  owner  of  land,  or  by 
owner  of  sheep. — Tuohy  v.  Wlngfleld,  52  Cal. 
319,  321;  Howell  v.  Foster,  65  Cal.  169,  173, 
3  Pac.   647. 

See,  ante,  9  641  and  note  par.  54. 


43.  Same— Crops  grown  by  adverse  pos- 
sessor can  not  be  seized  on  attachment  in 
suit  against  legal  owner.  Officer  making 
such  seizure  is  liable  to  adverse  possessor* 
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In  replevin. — Smith  v.  Cunning-ham,  67  Cal. 
262,   263,   7   Pac.   679. 

44.  Same—  Mortgaged   personal   property. 

— Seizure  of  mortgaged  personal  property 
without  paying  or  tendering  to  mortgagee 
amount  of  mortgage  debt,  and  interest,  or 
depositing:  amount  thereof  with  county  clerk 
or  treasurer,  payable  to  order  of  mort- 
gagor, is  wrongful,  and  officer  is  liable  for 
conversion. — Meyer  v.  Gorham,  11  Cal.  392; 
Berson  v.  Nunan,  63  Cal.  550,  551;  Irwin  v. 
McDowell,  91  Cal.  119,  121,  122,  27  Pac. 
601. 

45.  Fact  that  mortgaged  property  was  In 
possession  of  attachment-debtor  will  not  ex- 
cuse sheriff  if  mortgage  was  properly  exe- 
cuted and  recorded.  Recording:  of  mortgage 
is  made  by  code  equivalent  of  immediate 
delivery  and  continued  change  of  posses- 
sion, and  creditors  and  subsequent  pur- 
chasers or  encumbrancers  are  bound  by 
notice  which  it  imparts. — Berson  v.  Nunan, 
63  Cal.  550,  552. 

46.  Same— Same— Although  property  not 
moved. — Levy  on  mortgaged  property  and 
placing*  keeper  in  charge  thereof  is  a  con- 
version by  sheriff,  although  property  is  not 
moved  or  otherwise  disturbed,  and  although 
levy  is  released  by  sheriff  before  demand 
is  made  by  mortgagee. — Rider  v.  Edgar,  54 
Cal.  127,  131;  Irwin  v.  McDowell,  91  Cal.  119, 
122,  27  Pac.  601.  See  Rankin  v.  Ekel,  64 
Cal.  446,   1  Pac.   895. 

As  to  attachment  of  mortgaged  personal 
property,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
81  2968,  2969,   2970  and  notes. 


logg  v.  Burr.  126  Cal.  38,  41,  58  Pac,  306. 
See  Rodgers  v.  Bachman,  109  Cal.  562,  567, 
42  Pac.  448. 


47.  Same— Property  held  hy  defendant 
nnder  executory  contract  of  sale  title  of 
which  remains  in  vendor  until  purchase 
price  has  been  paid  in  full,  which  has  been 
seized  in  attachment  suit  against  said  de- 
fendant while  lawfully  in  his  possession 
under  such  contract,  may  be  demanded  of 
sheriff  by  vendor,  and  action  of  claim  and 
delivery  maintained  therefor,  if,  subsequent 
to  the  attachment  and  prior  to  demand, 
vendor  becomes  lawfully  entitled  to  posses- 
sion of  such  property  by  reason  of  default 
of  defendant  to  make  payment  in  accord- 
ance with  the  terms  of  his  contract. — Kel- 


48.  Same— Same— Declaration  of 
ahlp  made  hy  defendant  to  his  creditor* 
while  he  was  in  possession  of  restaurant  as 
agent  of  owner,  with  option  to  purchase 
within  specified  time,  does  not  subject  such 
property  to  attachment  in  action  against 
defendant  before  he  has  exercised  option  to 
purchase. — Green  v.  Burr,  131  Cal.  236,  239. 
63   Pac.  360. 

49.  Same— Property  of  third  party. — Seix- 
ure  of  property  of  third  party  is  wrongful 
anJ  unlawful  and  owner  may  maintain 
action  against  the  sheriff  for  its  recovery. 
— Woodworth  v.  Knowlton,  22  Cal.  164,  170. 

See,  ante,  S  541  and  note  par.  96. 

50.  Officer  can  not  protect  himself  for 
interfering  with  property  of  third  person 
by  plea  that  he  only  attached  and  sold 
"interest"  of  judgment-debtor;  and  aa  the 
judgment-debtor  had  no  interest,  no  harm 
was  done  to  such  owner  of  property.  Tres- 
pass will  lie  against  sheriff  for  any  unlaw- 
ful interference  with  personal  property. — 
Rankin  v.  Ekel,  64  Cal.  446,  1  Pac.  896. 

51.  That  attaching  creditor  had  reasons 
to  believe  that  property  was  property  of  his 
debtor  instead  of  claimant  does  not  justify 
sheriff  in  making  seizure  nor  estop  claimant 
fr^m  showing  that  he  was  owner. — Angell 
v.  Hopkins,  79  Cal.  181,  183.  21  Pac  729. 

&2.     Same— Same— Measnre  of  damage*  is 

value  of  property  at  time  of  conversion, 
in  arriving  at  which  cost  of  property  may 
be  considered  as  circumstance. — Angell  v. 
Hopkins,  79  Cal.  181,  183,  21  Pac.  729.  See 
Roberts  v.  Dunn,  71  111.  60;  Norton  v.  Willis. 
73  Me.  580;  Luse  v.  Jones,  39  N.  J.  L.  (9  Vr. 
708);  Jones  v.  Morgan,  90  N.  Y.  10,  43  Am. 
St.  Rep.  131;  Boggan  v.  Home,  97  N.  C.  268: 
Rawson  v.  Prior,  54  Vt.  615;  Ford  v.  Smith, 
27  Wis.  567. 
See  par.  36,  this  note. 

As  to  sheriffs  liability  for  wrongfnl  aels- 
nre  of  goods  of  third  party,  see  note  43 
Am.  Dec.   264. 

As  to  service  of  papers  npon  sherlnt,  see 

Kerr's  Cyc.  Pol.  Code,  2d  ed.,  9  4190. 


§560.    IF  PLAINTIFF  OBTAINS  JUDGMENT,  HOW  SATISFIED.     If 

judgment  be  recovered  by  the  plaintiff,  the  sheriff  must  satisfy  the  same  out 
of  the  property  attached  by  him  which  has  not  been  delivered  to  the  defendant, 
or  a  claimant  as  hereinbefore  provided,  or  subjected  to  execution  on  'another 
judgment  recovered  previous  to  the  issuing  of  the  attachment,  if  it  be  sufficient 
for  that  purpose : 

1.  By  paying  to  the  plaintiff  the  proceeds  of  all  sales  of  perishable  property 
sold  by  him,  or  of  any  debts  or  credits  collected  by  him,  or  so  much  as  shall 
be  necessary  to  satisfy  the  judgment; 

2.  If  any  balance  remain  due,  and  an  execution  shall  have  been  issued  ou 
the  judgment,  he  must  sell  under  the  execution  so  much  of  the  property  real 
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or  personal,  as  may  be  necessary  to  satisfy  the  balance,  if  enough  for  that  pur- 
pose remain  in  his  hands.  Notices  of  the  sales  must  be  given,  and  the  sales 
conducted  as  in  other  cases  of  sales  on  execution. 

History:     Enacted  March  11,  1872,  re-enactment  of  fi  132  of  Practice 
Act 

JUDGMENT— HOW  SATISFIED. 

1.  Enforcing  payment. 

2.  Levy  of  execution. 

3.  Order  of  satisfaction. 

4.  Same  —  Invalidity    of    prior   attachment- 

liens  may  be  determined  on  motion. 

5.  Sale. 

6.  Same — Directions  for  in  judgment. 

7.  Same — Enjoining — One  who  has  purchased 

property. 

8.  Same  —  Order    of    bankruptcy    court    re- 

straining. 

9.  Same — Private. 
10.  Segregation  of  interests  held  in  common. 

1.  Enforcing  payment  —  Action  may  be 
maintained  by  execution  creditor  for  money 
collected  by  sheriff  on  execution. — Harvey 
v.  Foster,  64  Cal.  296,  298,  $0  Pac.  849. 

As  to  penalty  for  failure  to  pay  over 
money  to  person  entitled  thereto,  see  Kerr's 
Cyc.  Pol.  Code,  2d  ed.,  9  4181  and  note. 

2.  Levy  of  execution,  beyond  giving  no- 
tice of  sale,  is  apparently  unnecessary 
where  property  has  been  held  under  attach- 
ment to  satisfy  Judgment. — McFall  v.  Buck- 
eye G.  W.  Assoc,  122  Cal.  468,  471,  68  Am. 
St.  Rep.  47,  55  Pac.  253. 

As  to  levy  of  writ  of  execution,  see,  post, 
9  691    and   note. 

8.  Order  of  satisfaction.  —  Executions 
must  be  satisfied  in  order  of  attachments. 
When  sheriff  does  this  his  ministerial  duties 
are  fulfilled,  and  he  is  protected  against  any 
attack  by  reason  of  Irregularity  in  issu- 
ance of  writ  regular  upon  its  face.  Irregu- 
larity in  proceedings  leading  up  to  Issuance 
of  writ  will  not  excuse  officer  in  refusing 
to  recognize  its  validity,  if  regular  on  its 
face,  and  in  applying  attached  property  to 
satisfaction  of  judgment  in  junior  attach- 
ment suit. — McComb  v.  Reed,  28  Cal.  281, 
286,  287,  87  Am.  Dec.  116. 

As  to  lien  of  Judgment  relating;  to  time 
•f  levy  of  attachment,  see,  ante,  6  537  and 
note  pars.  63,  111-115. 

As  to  onlcer  going  back  of  writ,  see,  ante. 
9  642  and  note  pars.  67,  68. 

As  to  payment  of  preferred  claim  for  sal- 
ary and  wares  out  of  proceeds  of  attached 
property,  see.  post,  9  1206  and  note. 

As  to  penalty  for  failure  of  sheriff  to  pay 
money  to  party  entitled  thereto,  see  Kerr's 
Cyc.  Pol.  Code,  2d  ed..  9  4181  and  note. 


4.  Same— Invalidity  of  prior  attachment- 
liens  mar  be  determined  on  motion  of  plain- 
tiff for  order  to  compel  sheriff  to  pay  over 
proceeds  of  sale  of  attached  property.  If 
notice  of  motion  is  not  given  by  plaintiff 
to  other  attaching  creditors,  and  sheriff 
wishes  decision  to  be  binding  upon  them, 
he  should  give  them  notice  of  motion. — 
Dixey  v.  Pollock,  8  Cal.  570,  573. 

5.  Sale. — Corporate  stock  attached  may 
be  sold  on  execution  without  first  proceed- 
ing under  section  545,  ante,  or  sections  714- 
721,  post. — West  Coast  S.  F.  Co.  v.  Wulff, 
133  Cal.  315,  316,  317,  85  Am.  St.  Rep.  171, 
65  Pac.  622. 

As  to  sale  of  attached  steamer,  vessel,  or 
boat,  see,  post,  9  824  and  note. 

As  to  sales  on  execution,  see,  post,  99  692- 
700  and  notes. 

6.  Same — Directions    for    In    Judgment.— 

Directions  for  sale  of  attached  property  are 
not  required  to  be  given  in  judgment.  Code 
contains  express  directions  to  sheriff  as  to 
sale  of  attached  property.  Lien  of  attach- 
ment is  not  lost  by  taking  simple  money 
judgment  without  embodying  therein  direc- 
tions for  sale  of  attached  property. — Low  v. 
Henry,  9  Cal.  538,  551;  Porter  v.  Pico,  55 
Cal.  165,  174;  Anderson  v.  Goff,  72  Cal.  65, 
71,  1  Am.  St.  Rep.  34,  IS  Pac.  73. 


7.  Same— Enjoining— One  wbo  has  pur- 
chased property  under  judgment  in  attach- 
ment suit  may  maintain  action  to  enjoin 
another  who  subsequently  attaches  the 
same  property  in  suit  against  same  defend- 
ant, from  proceeding  to  sell  property  under 
his  subsequent  lien. — Porter  v.  Pico,  55  Cal. 
165,  176. 


8.  Same— Order  of  bankruptcy  conrt 
stralnlna;  sale  will  justify  officer  In  refusing 
to  proceed  to  execute  process. — Alexander 
v.  Wilson,  144  Cal.  5,  8,  9,  77  Pac.  706. 

See,  ante,   9  537  and  note  pars.   181-191. 

9.  Same — Private. — Sheriff  has  no  right 
to  sell  at  private  sale,  nor  to  authorize 
any  one  else  to  do  so. — Sheehy  v.  Graves, 
68  Cal.  449.  455. 

10.  Segregation  of  Interests  held  In  com- 
mon can  not  be  made  by  sheriff  or  his  keep- 
ers with  consent  of  tenants  In  common,  but 
without  consent  of  attachment-creditor. 
Latter  has  right  to  insist  upon  sale  of  un- 
divided interest  of  defendant  in  common 
property. — Veach  v.  Adams,  61  Cal.  609,  611. 


§  551.    WHEN  THERE  REMAINS  A  BALANCE  DUE,  HOW  COLLECTED. 

If,  after  selling  all  the  property  attached  by  him  remaining  in  his  hands,  and 
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applying  the  proceeds,  together  with  the  proceeds  of  any  debts  or  credits 

collected  by  him,  deducting  his  fees,  to  the  payment  of  the  judgment,  any  bal- 

anca  shall  remain  due,  the  sheriff  must  proceed  to  collect  such  balance,  as  upon 

an  execution  in  other  cases.    Whenever  the  judgment  shall  have  been  paid. 

the  sheriff,  upon  reasonable  demand,  must  deliver  over  to  the  defendant  the 

attached  property  remaining  in  his  hands,  and  any  proceeds  of  the  property 

attached  unapplied  on  the  judgment. 

History:    Enacted  March  11,  1872,  re-enactment  of  $  133  of  Practice 
Act. 

BALANCE  REMAINING— DISPOSITION 

OF. 

1.  Deposit  with  clerk — Not  payment,  when. 

2.  Surplus — Rights  of  judgment-debtor  in. 

3.  Same — Subject  to  garnishment. 
1.     Deposit     with      clerk— Not      payment, 

when. — Deposit  by  defendant  of  amount  of 
judgment  against  him  with  clerk  of  court 
pending:  appeal  by  plaintiff  is  not  such 
payment  as  entitles  him  to  release  of  prop- 
erty held  under  writ  of  attachment. — 
Sagely  v.  Llvermore,  45  Cal.  613,  616. 


2.  Snrplns  —  Rights    of 

In. — After  the  satisfaction  of  the  judgment 
of  the  attachment-creditor  and  surplus 
moneys  that  may  remain  are  subject  to  the 
rights  of  the  judgment-debtor  or  his  as- 
signee.— Sexey  v.  Adkinson,  40  Cal.  408,  417. 

3.  Same— Sabject  to  farnlikBent — Any 
surplus  is  liable  to  garnishment. — Graham 
v.  Endicott,  7  Cal.  144,  146. 

A»  to  proceed!***  supplementary  to  exe- 
cution, see,  poet,  88  714  et  seq.  and  notes. 


§  552.    WHEN  SUITS  HAY  BE  COMMENCED  ON  THE  UNDERTAKING. 

If  the  execution  be  returned  unsatisfied,  in  whole  or  in  part,  the  plaintiff  may 

prosecute  any  undertaking  given  pursuant  to  section  five  hundred  and  forty 

or  section  five  hundred  and  fifty-five,  or  he  may  proceed,  as  in  other  cases,  upon 

the  return  of  an  execution. 

History:    Enacted  March  11,  1872,  re-enactment  of  §  134  of  Practice 
Act. 


ACTION   ON   UNDERTAKING. 

1.  As  to  construction  of  section — In  gen- 

eral. 

2.  Same — Execution  must  issue. 

3.  Action  against  sureties — In  general. 

4.  Same — Bond  in  name  of  sheriff. 
5-  7.  Same — Accrues,  when. 

8.  Same — Not  exclusive  remedy. 

9.  Same — Pending  appeal. 
10.  Common-law   bond. 

11,  12.  Complaint — Demand,  allegation  of. 

13.  Same — Same — Demand  essential. 

14.  Same — Discharge  of  attachment  must 

be  alleged. 

15.  Same — Same — Redelivery  of  property, 

by  sheriff  to  defendant,  need  not  be 
alleged. 

16.  Same — Judgment,  how  pleaded. 

17.  Same — Levy  prevented  by  bond,  must 

be  alleged,  when. 

18.  Same — Non-payment,  allegation  of. 

19.  Same  —  Variance    between    complaint 

and  recitals  in  bond. 

20.  Demand — By  whom  made. 
21,22.  Same — Form  of. 

23.  Same— For  payment  of  judgment,  suf- 
ficient, when. 


24.  Same — For  payment  of  judgment,  in- 

stead of  redelivery  of  property. 

25.  Same — For  value  of  property,  neces- 

sary, when. 

26.  Same — Object  of  demand. 

27.  Same — On  defendant  only. 
28,29.  Same — On  sureties  only. 

30.  Same — Return  on  execution  issued  in 

attachment  suit  may  show. 

31.  Defenses  —  Actual    ownership    of    the 

property  attached. 

32,  33.  Same — Bankruptcy  proceedings. 

34-  36.  Same — Collateral  inquiry  as  to  lery. 

37.  Same — Denial  on  information  and  be- 

lief. 

38.  Same — Tender  of  full  amount 

39,  40.  Forthcoming  bond — Action  on— Condi- 
tions precedent. 

41,  42.  Measure  of  damages. 

43-  45.  Same — Contract  governs. 

46,  47.  Recitals  in  bond — In  general* 

48.  Same — Estoppel  by. 

49.  Same — Surety  may  explain. 

50.  Return  of  execution  unsatisfied. 
51-53.  Same — Unnecessary,  when. 

1.     A»  to  construction  of  section— In  gen- 
eral.— Under   above  section,   providing   that 
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if  an  execution  be  returned  unsatisfied  in 
whole  or  in  part,  the  plaintiff  may  prose- 
cute any  undertaking  given  pursuant  to 
sections  554  and  555  of  the  same  code,  for 
the  release  of  an  attachment,  the  issuance 
and  return  of  an  execution  are  a  condition 
precedent  to  the  right  to  commence  an 
action  upon  the  undertaking. — Curtin  v. 
Katchinski,  31  Cal.  App.  768,  161  Pac.  764. 

2.  Same— Execution  must  Issne. — Effect 
of  this  section  is  that  no  action  for  the 
recovery  upon  an  undertaking  given  pur- 
suant to  the  sections  of  the  code  specified 
therein  shall  be  prosecuted  unless  an  exe- 
cution has  been  Issued  and  returned  unsat- 
isfied in  whole  or  in  part.  —  Kanouse  v. 
Brand,  11  Cal.  App.  669,  672,  106  Pap.  120. 

As  to  necessity  for  Issnance  and  return* 
unsatisfied  of  an  execution  before  suit  can 
be  commenced  upon  a  forthcoming  bond,  see 
pars.  39,  40,  this  note. 

8.     Action  against  sureties— In  general. — 

Direct  collection  from  sureties  of  Judg- 
ment against  defendant  Is  not  authorized 
by  statute. — Hoi  la  day  v.  Hare,  69  Cal.  515, 
518,   11  Pac.   28. 


4.  Same  —  Bond  tn  name  of  sheriff.  — 

Plaintiff  may  sue  on  bond  executed  In  name 
of  sheriff. — Curiae  v.  Packard,  29  Cal.  194, 
200. 

See,  ante,  8  539  and  note  par.  42;  9  540  and 
note  par.  35. 

As  to  salt  by  real  party  In  Interest,  see 

ante,    9  367   and   note. 

5.  Same— Accrues,  when* — Action  insti- 
tuted against  sureties  on  the  same  day  that 
demand  was  made  is  not  premature. — Gard- 
ner v.  Donnelly,  86  Cal.  367,  373,  24  Pac. 
1072. 

As  to  necessity  that  execution  shall  have 
issued,   see   par.   8,    this   note. 

6.  Immediately  upon  demand  on  defend- 
ant, and  his  failure  to  redeliver  property 
as  required  by  terms  of  undertaking,  sure- 
ties become  liable  to  pay  full  value  of 
property  attached,  less  amount  of  proceeds 
of  such  property  as  may  have  been  seized 
and  sold. — Metrovich  v.  Jovovich,  58  Cal. 
341,  344. 

7.  Refusal  of  defendant  and  of  one  who 
has  acquired  mortgage  lien  upon  property 
after  its  being  released  upon  the  giving  of 
delivery  bond  to  redeliver  property  after 
judgment,  except  upon  payment  of  amount 
of  mortgage  lien,  is  such  refusal  as  to  fix 
liability  of  sureties  upon  undertaking. 
Plaintiff  Is  not  bound  to  accept  property 
burdened  with  lien  placed  upon  it  after  its 
release  from  attachment. — Mullally  v. 
Townsend,   119  Cal.  47,   51,   50   Pac.   1066. 

8.  Same— Not  exclusive  remedy. — Plain- 
tiff is  not  required  to  look  to  undertaking 
alone;  he  may  proceed  by  execution  against 
property  of  defendant,  and  if  execution  is 
returned  unsatisfied  he  may  proceed  upon 
undertaking. — Low  v.  Adams,  6  Cal.  277. 
281. 


9.  Same— Pending  appeal*  where  stay- 
bond  is  given  by  defendant,  undertaking 
can  not  be  enforced. — Ay  res  v.  Burr,  132  Cal. 
125,  129,  64  Pac.  120. 

10.  Common-law  bond. — Where  bond  to 
release  attachment  is  in  common-law  form 
and  not  given  pursuant  to  the  code  sec- 
tions for  release  of  attachment,  the  issu- 
ance of  an  execution  and  return  thereon 
is  not  a  necessary  prerequisite  to  the  main- 
tenance of  suit  upon  the  bond. — Kanouse 
v.  Brand,  11  Cal.  App.  669,  673,  106  Pac.  120. 

11.  Complaint'— Demand,  allegation   of. — 

Allegation  of  demand  upon  defendants  for 
payment  of  amount  of  Judgment  recovered 
which  states  demand  to  have  been  "for  pay- 
ment of  said  judgment,  with  interest  there- 
on, and  costs,"  and  that  they  and  each  of 
them  neglected  and  refused  "to  pay  balance 
due  on  said  Judgment,  or  any  portion  there- 
of," is  sufficient  pleading  of  demand  in  case 
where  portion  of  Judgment  had  already  been 
paid,  in  absence  of  special  demurrer. — 
Gardner  v.  Donnelly,  86  Cal.  367,  873,  24 
Pac.    1072. 

As  to  demand,  necessity  for  and  of  whom 
to  be  made,  see  pars.  20-31,  this  note. 

12.  Where,  by  terms  of  undertaking,  de- 
mand is  necessary  to  fix  liability  of  sureties, 
complaint  must  contain  averment  of  such 
demand. — Pierce  v.  Whiting,  63  Cal.  538,  540, 
542. 

13.  Same  — -  Same  —  Demand     essential. — 

Where  common-law  bond  is  given  to  pro- 
cure release  of  attachment  wherein  the 
sureties  covenant  that  they  will  pay  the 
Judgment  If  the  defendant  fails  to  do  so 
upon  demand,  a  demand  upon  the  defendant 
is  essential,  and  a  complaint  failing  to 
allege  such  demand  is  fatally  defective. — 
Kanouse  v.  Brand,  11  Cal.  App.  669.  673,  106 
Pac.  120. 

14.  Same— Discharge  of  attachment  most 
be  alleged. — Complaint  on  undertaking  given 
to  procure  a  release  on  attached  property 
must  allege  that  the  attachment  was  dis- 
charged.— Palmer  v.  Melvln,  6  Cal.  651,  652; 
Williamson  v.  Blattan,  9  Cal.  500,  501;  Jen- 
ner  v.  Stroh,  52  Cal.  504,  505.  See  County 
of  Los  Angeles  v.  Babcock,  45  Cal.  252,  253. 

15.  Same— Same— Redelivery  of  property, 
by  sheriff  to  defendant,  need  not  be  alleged. 

— It  is  sufficient  to  aver  order  of  court  dis- 
charging attachment  upon  the  giving  of 
the  undertaking. — McMillan  v.  Dana,  18  Cal. 
339.  347,  349;  Gardner  v.  Donnelly,  86  Cal. 
367,    371,    24    Pac.    1072. 


Id.     Same— Judgment,     how     pleaded. — In 

action  upon  undertaking,  allegation  that 
Judgment  in  attachment  suit  was  recovered, 
entered,  and  docketed  is  sufficient,  where 
undertaking  reads  "If  plaintiff  shall  recover 
Judgment  in  said  action  we  will  pay." — 
McCutcheon  v.  Weston,  65  Cal.  37,  39,  2  Pac. 
727. 

17.  Same— Levy  prevented  by  bond,  most 
be  allesred,  when. — If  bond  was  given  before 
'evy  of  attachment  and  for  purpose  of  pre- 
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venting  attachment  of  property,  complaint 
must  allege  sheriff  did  not  complete  levy. 
— Coburn  v.  Pearson,  57  Cal.  306,  307,  308. 

18.     Same— Non-payment,  allegation  of. — 

Allegation  that  defendants  and  each  of  them 
"wholly  neglected  and  refused,  and  still 
neglect  and  refuse,  to  pay  balance  due  on 
judgment,  or  any  portion  thereof,"  is  suffi- 
cient allegation  of  non-payment. — Gardner 
v.  Donnelly,  86  Cal.  367,  369,  373,  24  Pac. 
1072. 

10.  Same— Variance  between  complaint 
and  recltala  In  bond. — Fact  that  undertak- 
ing recites  that  it  is  given  to  "prevent" 
levy  and  that  complaint  alleges  that  it  was 
given  to  "release"  property  attached,  does 
not  constitute  material  variance,  if  com- 
plaint avers  issuance  of  attachment,  that 
under  it  sheriff  attached  certain  property, 
and  that  defendant,  being  desirous  of  hav- 
ing property  attached  "released"  there- 
from, executed  undertaking  set  forth  in 
complaint,  which  undertaking,  after  recit- 
ing issuance  of  writ,  and  command  thereof, 
states  "now,  therefore,  we,  in  considera- 
tion of  premises,  and  to  prevent  levy  of  said 
attachment,  do  hereby,"  etc. — Preston  v. 
Hood.  64  Cal.  405.  407,  408,  1  Pac.  487; 
McNamara  v.  Hammerslag,  2  Cal.  Unrep. 
259,  2  Pac.  391;  McCutcheon  v.  Weston,  65 
Cal.  37,  38,  2  Pac.  727. 

Aa  to  allegation  of  facta  recited  In  nnder- 
taklag,   see   pars.   46,    47,   this   note. 

20.  Demand— By  whom  made* — Demand 
for,  redelivery  of  property  released  by  un- 
dertaking given  under  sections  554  and  555, 
post,  may  be  made  by  either  the  officer  or 
plaintiff  in  attachment  suit. — Brownlee  v. 
Rlffenburg,  96  Cal.  447,  449,  30  Pac.  687. 

As  to  allegation  of  demand*  see  pars.   11, 

12,   this  note. 

As  to  necessity  for  demand,  see  par.  13, 
this  note. 

21.  Same— Form  of. — No  stereotyped  form 
or  manner  of  demand  is  prescribed.  Any 
language  Intended  to  constitute  demand, 
and  which  plainly  informs  party  of  whom 
demand  is  made  that  he  is  required  to  per- 
form duty  or  obligation  to  which  demand 
refers  Is  sufficient.  Demand,  however,  like 
all  allegations  of  fact,  should  be  pleaded 
with  directness  and  certainty. — Mullally  v. 
Townsend,  119  Cal.  47,  51,  52,  50  Pac.  1066. 

22.  Demand  that  sureties  "fulfil  the  obli- 
gation as  expressed  in  undertaking"  is  suf- 
ficient. Fact  that  such  demand  is  coupled 
with  demand  that  defendant  pay  amount  of 
judgment  recovered  in  attachment  suit  does 
not  affect  it,  although  undertaking  was 
not  to  pay  judgment  recovered,  where  such 
judgment  was  less  than  conceded  value  of 
goods. — Mull&Ity  v.  Townsend,  119  Cal.  47, 
50,   52,  50  Pac.  1066. 

23.  Same— For  payment  of  Judgment,  anf- 
11c lent,  waen. — Demand  upon  sureties  that 
they  pay  plaintiff  judgment  recovered  is 
sufficient   where   condition    of   their   obliga- 


tion was  that  defendant  "will  on  demand 
redeliver  said  attached  property  so  released 
to  proper  officer,  to  be  applied  to  payment 
of  said  judgment;  or  in  default  thereof,  the 
said  defendant  and  sureties  will  on  demand 
pay  said  plaintiff  full  value  of  property 
released,  not  exceeding  sum  of  one  thou- 
sand five  hundred  dollars,"  where  judgment 
recovered  was  less  than  one  thousand  five 
hundred  dollars,  value  of  property  is  fixed 
In  bond,  and  less  than  one  thousand  two 
hundred  dollars,  value  of  said  property  as 
admitted  by  defendants  at  trial. — Mullally 
v.  Townsend,  119  Cal.  47,  50,  52,  50  Pac. 
1066. 

24.  Same  —  For  payment  of  Indsjment. 
Instead  of  redelivery  of  property. — Return 
of  sheriff  on  execution  issued  in  attachment 
suit,  although  it  shows  demands  upon  offi- 
cers of  defendant  corporation  for  payment 
of  amount  named  in  execution,  instead  of 
for  property  released  from  attachment,  and 
that  such  demands  were  answered  by  such 
officers  saying  that  they  had  no  money  or 
property  in  their  possession  belonging  to 
defendant  in  attachment  suit,  shows  suffi- 
cient demand  for  redelivery  of  property 
that  was  released  from  attachment  levy, 
and  that  property  was  not  delivered  to  him 
pursuant  to  undertaking  given  for  release 
thereon. — Hammond  v.  Starr,  79  Cal.  556. 
559,  21  Pac.  971. 


25.  Sane— For  value  of  property, 
sary,  when. — In  action  upon  bond,  condi- 
tioned that  in  case  of  default  by  principal 
to  redeliver  property,  to  be  applied  to  satis- 
faction of  judgment  against  him,  he  and 
sureties  will  on  demand  pay  value  of  prop- 
erty released,  demand  upon  and  refusal  by 
principal  to  pay  amount  of  judgment,  and 
to  redeliver  property  released  from  attach- 
ment, to  be  applied  to  satisfaction  of  judg- 
ment, is  not  sufficient  to  fix  liability  of 
sureties.  There  must  also  be  demand  for 
payment  of  value  of  property  attached  be- 
fore suit  can  be  maintained. — Pierce  v. 
Whiting,  63  Cal.  538,  540,  541:  Mullally  v. 
Townsend,  119  Cal.  47,  51,  60  Pac.  1066. 


26.  Same — Object  of  demand  is  to  enable 
party  to  perform  his  contract  or  discharge 
his  liability,  according  to  nature  of  it,  with- 
out suit  at  law. — Mullally  ▼.  Townsend.  119 
Cal.    47,   51,    60   Pac.   1066. 

27.  Same— On  defendant  only. — Where 
condition  expressed  is  that  defendant  will 
pay  amount  of  judgment  on  demand,  sureties 
become  immediately  liable  when  such  de- 
mand is  made  on  defendant  and  refused, 
without  demand  upon,  or  notice  to  them 
selves. — Gardner  v.  Donnelly,  86  Cal.  367, 
373,  24  Pac.  1072. 

28.  Same — On  sureties  only. — Demand  for 
payment  of  value  of  property  need  be  made 
upon  sureties  only,  and  not  upon  principal, 
when  liability  Is  by  terms  of  bond  joint 
and  several,  and  principal  is  not  party  to 
suit. — Mullally  v.  Townsend,  119  CaL  47,  51^ 
50   Pac.    1066. 
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29.  Demand  upon  defendant  or  his  as- 
signee In  insolvency  for  return  of  property 
prior  to  bringing  action  upon  bond  is  not 
necessary  where  defendant  has  commenced 
proceedings  in  insolvency,  and  conveyed  his 
goods  to  assignee  after  procuring  release  of 
attached  property. — Rosenthal  v.  Perkins, 
123  Cal.  240,  245,  246,  55  Pac.  804. 


Same— Retarn  on  execution  Issued  in 
attachment  salt  may  show  sufficient  demand. 
— Hammond  v.  Starr,  79  Cal.  556,  559,  21 
Pac.  971. 

31.  Defenses— Actual  ownership  of  the 
property  attached  is  no  concern  of  surety. 
He  can  meddle  with  such  property  and  re- 
move it  beyond  reach  of  attaching  creditor 
only  by  undertaking  that  if  plaintiff  recover 
judgment  in  action  it — identical  property 
attached  and  released — should  be  restored 
to  attaching  officer.  Whether  it  belongs  to 
third  party,  or  for  any  reason  Is  not  legally 
subject  to  attachment,  is  question  to  be 
litigated  between  plaintiff  and  adversary 
claimant,  and  in  no  way  affects  surety's 
express  covenant  to  restore.  Fact  that 
property  belongs  to  defendant  against 
whom  no  judgment  was  recovered  by  plain- 
tiff is  immaterial,  if  plaintiff  recovered 
judgment  in  action  against  any  of  defend- 
ants in  action. — McCormick  v.  National  S. 
On„  134  Cal.  610,  512,  66  Pac.  741. 

32*     Same  —  Bankruptcy      proceedings.  — 

Sureties  will  not  be  released  by  subsequent 
discharge  of  defendant  in  bankruptcy, 
where  proceedings  in  bankruptcy  were  in- 
stituted more  than  four  months  after  levy- 
ing of  attachment.  In  such  case  defend- 
ant would  not  be  entitled  to  have  attachment 
lien  discharged,  and  if  proceedings  in  bank- 
ruptcy would  not  have  had  effect  under 
bankruptcy  law  of  discharging  attachment 
which  had  been  levied  upon  property  of  de- 
fendant, where  an  undertaking  had  not 
been  given,  they  would  not  have  effect  of 
releasing  undertaking  which  was  given. — 
Harding  v.  MInear,  64  Cal.  602,  604,  507. 

33.  Proceedings  In  solvency,  under  act 
of  1880,  commenced  within  one  month  after 
levying  of  writ  of  attachment,  will  not  dis- 
charge obligation  of  surety  upon  delivery 
bond,  conditioned  "that  in  case  of  plaintiff 
recovering  judgment  in  said  action,  defend- 
ant will  on  demand  redeliver  such  attached 
property  so  released  to  proper  officer;  .  .  . 
or  that,  in  default  thereof,  said  defendant 
and  surety  will  on  demand  pay  to  said 
plaintiff  value  of  property  released,  not 
exceeding  the  sum  of  five  hundred  dollars/* 
Performance  of  first  of  these  conditions  is 
rendered  impossible  through  acts  of  law  set 
In  motion  by  default  (failure  to  pay  his 
debts  an^  resort  to  Insolvency)  of  principal 
In  bond. — Rosenthal  v.  Perkins,  123  Cal.  240, 
241-244,  55  Pac.  804. 

34.  Same— Collateral  Inquiry  as  to  levy. — 

In  action  upon  undertaking,  no  collateral 
inquiry  can  be  made  as  to  fact  of  levy,  or 
of  property  being  subject  to  it.     Condition 


of  bond  is  to  answer  the  judgment,  and  If  it 
be  regular  it  Is  not  at  all  Important  whether 
property  be  leviable  or  not;  for  by  contract 
parties  have  bound  themselves  to  pay  in  any 
event,  Independent  of  all  considerations  of 
this  sort. — McMillan  v.  Dana,  18  Cal.  329, 
349;  Pierce  v.  Whiting,  63  Cal.  638,  640. 

36.  Irregularities  in  affidavit  and  under- 
taking or  In  proceedings  to  procure  attach- 
ment, if  waived  in  attachment  suit,  can  not 
be  taken  advantage  of  by  sureties  in  col- 
lateral proceedings  on  undertaking  given  to 
secure  release  of  attachment. — Hammond  v. 
Starr,  79  Cal.  556,  559,  21  Pac.  971. 

36.  Undertaking  required  by  sheriff  for 
release  of  exempt  property,  exemption  hav- 
ing been  claimed,  is  void  for  want  of  con- 
sideration.— Servant!  v.  Lusk,  43  Cal.  238, 
241. 

37.-  Same— Denial  on  Information  and  be- 
lief, made  by  sureties  in  action  upon  their 
undertaking  in  relation  to  matters  which 
could  be  easily  ascertained  by  reference  to 
records  of  court  in  attachment  proceedings, 
and  which  affirmative  allegations  of  answer 
show  that  defendant  had  knowledge  or  in- 
formation concerning,  are  not  permissible, 
and  do  not  raise  an  issue  on  matters  thus 
attempted  to  be  denied. — Mullally  v.  Town- 
send,  119  Cal.  47,  53,  64,  50  Pac.  1066. 

As  to  denials  where  defendant  has  me  In- 
formation or  belief  apon  subject  saffielent  to 
enable  htm  to  answer,  see,  ante,  8  437  and 
note. 


Same— Tender    of    foil    amoant    for 

which  surety  is  liable,  and  refusal  of  plain- 
tiff to  receive  it,  operates  as  discharge  of 
surety  if  judgment-debtor  thereafter  be- 
comes insolvent. — Curiae  v.  Packard,  29  Cal. 
194,  198,  200;  Hayes  v.  Josephl,  26  Cal.  635, 
646. 


39.  Forthcoming;  bond— Action 
dltlons  precedent. — In  the  case  of  an  attach- 
ment and  the  Issuance  of  a  forthcoming 
bond  or  undertaking  tn  accordance  with 
the  provisions  and  requirements  of  the 
statute,  upon  which  the  property  is  rede- 
livered to  the  defendant,  where  the  plaintiff 
recovers  judgment,  before  he  can  commence 
an  action  upon  the  undertaking  of  the  de- 
fendant, under  the  provisions  of  the  above 
section  there  must  be  the  regular  Issuance 
and  return  of  an  execution  unsatisfied  in 
whole  or  In  part,  as  a  condition  precedent 
to  the  maintenance  of  an  action  upon  the 
undertaking. — Passow  &  Sons  v.  United 
States  Fidelity  &  Guaranty  Co.,  177  Cal. 
31,  170  Pac.  1124,  following  Brownlee  v. 
Rlffenburg,  95  Cal.  449,  30  Pac.  587. 

See,   also,   pars.   2,   30,   this   note. 

40.  The  thing  contemplated  and  required 
by  the  above  section  is  that  the  plaintiff  in 
the  atachment  suit  shall  exhaust  his  remedy 
by  execution  before  proceeding  against  the 
sureties  on  the  undertaking;  and  for  this 
reason  it  is  necessary  that  he  shall  show 
in  his  complaint  upon  the  undertaking  that 
the  remedy  by  execution  has  been  regularly 
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pursued,  and  that  a  return  of  the  execution 
unsatisfied  in  whole  or  in  part  was  regu- 
larly made  before  the  action  was  begun. — 
Passow  &  Sons  v.  United  States  Fidelity  & 
Guaranty  Co.,  177  Cal.  31,  170  Pac.  1124. 

41.  Measure  of  danagei  is  full  value  of 
property  attached,  less  amount  of  proceeds 
of  sale  of  such  property  as  may  be  seized 
upon  execution  after  Judgment. — Metrovich 
v.  Jovovich,  68  Cal.  341,  344. 

42.  Damages  are  limited  to  amount  re- 
covered in  attachment  suit,  with  statutory 
interest. — Hammond  v.  Starr,  79  CaL  656, 
560,   21  Pac.  971. 

43.  game  Contract  governs. — Rights  and 
remedies  of  parties  are  to  be  determined 
according  to  terms  of  their  contract;  for 
law  binds  party  to  contract  only  according 
to  its  terms.  If  there  is  any  principle  of 
law  well  settled  it  is  that  liability  of  sure- 
ties is  not  to  be  extended  beyond  terms  of 
their  contract.  To  extent  and  in  manner, 
and  under  circumstances  pointed  out  in  their 
obligation  they  are  bound,  and  no  further; 
they  are  entitled  to  stand  on  its  precise 
terms. — Pierce  v.  Whiting,  63  Cal.  538,  540, 
543;  Curtin  v.  Harvey,  120  Cal.  620,  621, 
52  Pac.  1077. 

44.  Agreement  to  pay  value  of  property 
released  can  not  be  extended  to  include 
liability  of  defendant  in  attachment  suit, 
where  surety  did  not  expressly  undertake 
to  pay  the  amount  of  the  judgment  re- 
covered.— Curtin  v.  Harvey,  120  Cal.  620,  622, 
52   Pac.   1077. 

45.  Sureties  on  undertaking,  given  for 
release  of  attachment,  may  bind  themselves, 
and  become  liable  for,  in  addition  to  amount 
sued  for,  such  other  sums  as  may  there- 
after become  due  from  defendant  to  plain- 
tiff under  contract  upon  which  action  is 
based.  Such  liability  will  also  include 
amounts  for  which  defendant  may  become 
liable  to  plaintiff  under  said  contract,  on 
their  failure  to  receive  and  pay  for  goods 
prepared  and  offered  for  delivery,  which 
defendant  improperly  refused  to  accept. — 
Crocker  v.  Fields  B.  &  C.  Co.,  93  Cal.  532, 
535,  29  Pac.  225. 

46.  Recitals  In  boad— la  general. — What- 
ever obligor  recites  in  bond  to  be  true  may 
be  taken  as  true  against  him,  and  need  not 
be  averred  in  complaint  on  such  bond,  or 
proved  on  trial. — McMillan  v.  Dana,  18  Cal. 
339,  347,  348,  349;  Smith  v.  Fargo,  67  Cal. 
157,  169;  Pierce  v.  Whiting,  63  Cal.  638, 
540. 

47.  Where  bond  sued  upon,  as  set  out  In 
complaint,  recites  that  property  of  defend- 
ant had  been  seized  by  sheriff  under  writ 
of  attachment,  and  that  bond  was  given 
for  purpose   of  procuring  release   of   such 


property  from  levy,  it  is  unnecessary  to 
make  in  complaint  distinct  allegation  of 
fact  of  levy. — Smith  v.  Fargo,  57  Cal.  167. 
169. 


48.  Same— Estoppel  by.  —  Order  of  dis- 
charge will  be  presumed  to  have  been  made 
where  record  on  appeal  does  not  show  that 
It  was  not  made,  where  recitals  of  under- 
taking show  that  It  was  given  pursuant  to 
order  of  court,  requiring  same  for  purpose 
of  releasing  attached  goods,  and  It  appears 
that  officer  accepted  bond  and  surrendered 
goods.  In  this  state  of  case  it  ought  to  be 
inferred  that  defendant  obtained  what  bond 
shows  he  applied  for,  viz.,  order  discharg- 
ing attachment,  and  that  officer  regularly- 
performed  his  duty  when  he  released  goods. 
Aside  from  such  presumption,  court  inti- 
mated, but  did  not  decide,  that  sureties 
would  be  estopped  to  raise  objection  that 
such  order  had  not  in  fact  been  made. — 
Rosenthal  v.  Perkins,  123  Cal.  240,  245,  55 
Pac.  804. 


As  to  effect  of  recital*  In  written 
meat,  see,  post,  8  1962,  subd.  2  and  note. 

49.  Same— Snrety  may  explain. — Recital 
in  undertaking  as  to  amount  for  which  at- 
tachment issued  may,  if  erroneous,  be  ex- 
plained and  corrected  by  parol  evidence. 
— Palmer  v.  Vance,  13  Cal.  653,  656. 

60.     Return    of    execution    nnaatlafled,    in 

whole  or  in  part,  must  be  made  before 
plaintiff  can  maintain  action  upon  statutory 
bond  given  under  sections  654  and  555,  post. 
— Brownlee  v.  Rlffenburg,  96  Cal.  447,  449, 
30  Pac.  587. 

51.  Same— Unnecessary,  when. — Action  on 
common-law  bond  given  in  lieu  of  under- 
taking prescribed  by  section  665,  post,  where 
condition  is  that  "defendant  will,  on  de- 
mand, pay  to  plaintiff  whatever  judgment 
may  be  recovered  in  said  action,"  may  be 
maintained  on  refusal  of  defendant  to  pay 
such  judgment,  on  demand,  without  return 
of  execution  unsatisfied  in  whole  or  in  part. 
— Smith  v.  Fargo,  57  Cal.  157,  159. 

52.  Issuance  and  return  of  execution  un- 
satisfied, is  not  necessary  prior  to  action 
on  common-law  bond  given  In  lieu  of  un- 
dertaking provided  for  by  section  540,  ante, 
where  undertaking  expressed  is  not  that 
attachment-debtor  will  pay  judgment,  but 
is  a  distinct  and  positive  agreement  that 
sureties  will  themselves  pay  amount,  on 
demand. — Palmer  v.  Vance,  13  Cal.  653,  658. 

63.  Return  of  execution  unsatisfied  be- 
fore commencing  action  upon  undertaking 
given  to  secure  release  of  attachment  Is 
not  necessary  where  defendant  In  attach- 
ment suit  commenced  insolvency  proceed- 
ings under  act  of  1880,  after  release  of 
attachment. — Rosenthal  v.  Perk; Ins,  128  CaL 
240,  244.  245,  55  Pac.  804. 


§  663.  IF  DEFENDANT  RECOVER  JUDGMENT,  WHAT  SHERIFF  IS  TO 
DELIVER.  If  the  defendant  recovers  judgment  against  the  plaintiff,  and  no 
appeal  is  perfected  and  undertaking  executed  and  filed  as  provided  in  section 
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nine  hundred  and  forty-six  of  this  code,  any  undertaking  received  in  the 
action,  all  the  proceeds  of  sales  and  money  collected  by  the  sheriff,  and  all  the 
property  attached  remaining  in  the  sheriff's  hands,  must  be  delivered  to  the 
defendant  or  his  agent,  the  order  of  attachment  be  discharged,  and  the  prop- 
erty released  therefrom. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  135  of  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  140,  act  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  708, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  444;  April  16,  1909,  Stats,  and 
Amdts.  1909,  p.  967. 


JUDGMENT  FOR  DEFENDANT— PRO- 
CEDURE ON. 

1.  Action   on  undertaking — Complaint. 

2.  Appeal — As  to  effect  of. 

3.  Same — After  judgment  for  defendant,  in 

justices'  court. 

4.  Construction    of    section — "Any    under- 

taking received  in  the  action.'1 

5.  Dismissal  and  reinstatement  of  suit. 

6,  7.  Judgment   in   defendant 's   favor  —  Ipso 
facto  dissolves  attachment. 

8.  Same — General  property  remains  in  de- 

fendant. 

9.  Same — Motion  for  new  trial  after  judg- 

ment for  defendant. 

10.  Nonsuit — Discharges  attachment. 

11.  Same — Vacation  of  order  of— Does  not 

have  effect  to  revive  the  lien. 

As  to  duty  of  onlcer  on  dissolution  of  at- 
tachment, see  note  Ann.  Cas.  1913B,  183. 

1.  Action    on    undertaking— Complaint. — 

Breach  of  contract  is  essential  part  of 
cause  of  action,  and  must,  in  all  cases,  be 
stated  in  declaration;  and  In  action  upon 
undertaking:,  given  under  section  539.  ante, 
conditioned  that  plaintiff  in  action  will  pay 
all  costs  that  may  be  awarded  to  defend- 
ant, and  all  damages  which  he  may  sustain 
by  reason  of  attachment,  not  exceeding 
penalty  of  bond,  it  is  necessary  that  com- 
plaint shall  contain  allegation  that  judg- 
ment has  not  been  paid,  and  also  that 
demand  has  been  made  upon  sureties.  With- 
out such  averments  complaint  does  not  show 
cause  of  action  against  sureties. — Morgan 
v.  Menzles,  60  Cal.  341,  348. 

As  to  pleading:,  see  note  81  Am.  Dec.  470, 
471. 

2.  Appeal— As  to  effect  of. — Appeal  from 
Judgment  in  favor  of  defendant  has  effect 
to  keep  attachment  in  force,  providing  the 
undertaking  required  by  section  946  post,  is 
£|ven. — Prlmm  v.  Superior  Court,  3  Cat  App. 
208,  84  Pac.  786. 

See  par.  6,  this  note. 

3.  Sane— After  Judgment  for  defendant. 
In  Justices*  court,  does  not  continue  ex- 
istence of  attachment.  As  attachment  is 
merely  the  creature  of  statute,  its  existence 
and  operation  in  any  case  can  continue  no 
longer   than   the   statute   provides   it   may. 


There  is  no  express  authority  given  to 
sheriff  to  retain  in  his  custody  property 
seized  by  him  under  and  by  virtue  of  a 
writ  of  attachment  Issued  out  of  justices' 
court,  after  a  judgment  in  action  in  which 
attachment  issued  is  rendered  in  favor  of 
defendant.  No  provision  is  made  for  his 
detention  of  it  pending  appeal  from  such 
judgment. — Loveland  v.  Alvord  Con.  Q.  Min. 
Co.,   76  Cal.   662,  664,   666,   18  Pac.   682. 

As  to  effect  of  appeal,  see  note  39  Am. 
Dec.  609. 

4.  Construction  of  section— w Any  under- 
taking received  In  the  action." — Must  be 
confined  to  such  undertakings  as  are  in- 
tended to  be  given  in  accordance  with  some 
statutory  provision  relative  to  attachment. 
— Kast  v.  California  Corporation,  185  Cal. 
450,  197  Pac.  339. 

5.  Dismissal   and    reinstatement   of   suit. 

— Lien  of  attachment  ceases  on  dismissal 
of  suit,  and  subsequent  reinstatement  of 
case  by  court  can  not  restore  attachment 
so  as  to  affect  right  of  third  parties. — O'Con- 
nor v.  Blake,  29  Cal.  312,  315,  316. 

6.  Judgment  In  defendant's  favor— Ipso 
facto  dissolves  attachment. — Fact  that  time 
for  appeal  has  not  expired,  and  judgment 
not  become  final,  does  not  limit  its  effect 
upon  the  attachment. — Algeltinger  v.  Whe- 
lan,  133  Cal.  110,  113,  65  Pac.  125;  Wither- 
spoon   v.  Cross,   135  Cal.   96,   97,   67   Pac.    18. 

See  par.  2,  this  note. 

7.  After  such  judgment  defendant  can 
make  valid  transfer  of  property. — Loveland 
v.  Alvord  Con.  Q.  Min.  Co.,  76  Cal.  562,  665, 
18  Pac.   682. 

As  to  discharge  of  lien  by  anal  Judgment 
In  favor  of  defendant*  see  note  39  Am.  Dec. 
609. 


8.  Same— General  property  remains  In 
defendant,  and  if  judgment  is  rendered  for 
him  in  the  suit,  attachment  is  ipso  facto 
dissolved  without  order  of  the  court.  Spe- 
cial property  acquired  by  sheriff  ceases; 
and  if  he  retains  chattels  after  demand,  he 
is  answerable  in  action  of  trover. — Ranft 
v.  Young.  21  Nev.  401,  403,  32  Pac.  490. 

P.  Same  — Motion  for  new  trial  after 
Judgement  for  defendant  does  not  keep  at- 
tachment in  force. — Ranft  v.  Young,  21  Nev. 
403,  32  Pac.  490. 
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10.  Nonsuit— OlMhaifM  attachment  and 

the  obligation  of  undertaking:  given  under 
section  555,  post,  notwithstanding:  reversal 
of  such  judgment  on  appeal,  and  subsequent 
new  trial  in  which  judgment  is  given  for 
plaintiff.  After  such  nonsuit,  undertaking: 
given  to  procure  attachment  must  be  de- 
livered to  defendant. — Hamilton  v.  Bell,  123 
Cal.  93,   94,  96,   65  Pac.  758. 

11.  Same  —  Vacation  of  order  of  —  Doe* 
not  have  effect  to  revive  the  Ilea  of  the  at- 


tachment in  the  absence  of  an  appeal  from 
the  order  within  five  days,  under  the  pro- 
visions of  the  above  section  and  section 
946,  post,  for  the  reason  that  the  judgment 
of  nonsuit  is  final  and  extinguishes  the  at- 
tachment.— Clark  v.  Superior  Court.  37  Cal. 
App.  732,  174  Pac.  681,  following:  doctrine 
in  Hamilton  v.  Bell,  123  Cal.  93,  55  Pac.  758; 
Brown  v.  Sterling:  Fixture  Co.,  175  Cal.  563. 
166  Pac.  822. 


§  554.  PROCEEDINGS  TO  RELEASE  ATTACHMENT,  BEFORE  WHOM 
TAKEN.  Whenever  any  defendant  has  appeared  in  the  action,  such  defendant 
may  upon  reasonable  notice  to  the  plaintiff,  apply  to  the.  court  in  which  the 
action  is  pending,  or  to  the  judge  thereof,  for  an  order  to  discharge  the  attach- 
ment wholly,  or  in  part ;  and  upon  the  execution  of  the  undertaking  mentioned 
in  the  next  section,  an  order  may  be  made  releasing  from  the  operation  of  the 
attachment,  any  or  all  of  the  property  of  such  defendant  attached ;  and  all  of 
the  property  so  released  and  all  of  the  proceeds  of  the  sales  thereof,  must  be 
delivered  to  such  defendant  upon  the  justification  of  the  sureties  on  the  under- 
taking, if  required  by  the  plaintiff.  Such  justification  must  take  place  within 
five  days  after  the  notice  of  the  filing  of  such  undertaking. 

History:  Enacted  March  11,  1872,  founded  upon  5  136  of  Practice 
Act,  as  amended  in  1854;  amendment  approved  March  9,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  4;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  141;  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C,  §4;  amended  March  20,  1907,  Stats,  and 
Amdts.  1907,  p.  709,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  444;  May  26, 
1917,  Stats,  and  Amdts.  1917,  p.  939.    In  effect  July  27,  1917. 

BELEASE  OP  ATTACHMENT. 

1.  Appearance — In  general. 

2.  Release  of  attachment — In  general. 

3.  Same — Release  by  sheriff. 

4.  Redelivery — Time  of — Justification  of  sure- 

ties. 

1.  Appearance  —  In  general.  —  Notice  of 
motion  to  dissolve  attachment  Is  not  an 
appearance;  but  plaintiff  might  require  ap- 
pearance as  condition  of  moving:  to  dis- 
solve attachment. — Glidden  v.  Packard,  28 
Cal.  649,  661. 


As    to 

note. 


appearance,   see,    post,    8  1014    and 


As  to  release  In  general,  see,  ante,   S  637 
and  note  pars.  177-193. 

2.     Release   of  attachment— In  general. — 

Where  the  owner  of  the  property  attached 
desires  to  avoid  the  expense  of  keepers' 
fees,  he  should  have  the  attachment  re- 
leased under  bond,  or  apply  to  the  court 
for  an  order  for  its  sale. — Callahan  v.  Dan- 
ziger,  172  Cal.  738.  168  Pac.  760. 


8.  Sane— Helena*  by  sheriff. — Release  of 
attachment  can  not  be  made  by  sheriff  un- 
der section  540,  ante,  after  he  has  returned 
the  writ.  When  the  writ  has  been  returned 
the  release  must  be  by  order  of  the  court 
under  this  section  and  the  succeeding  sec- 
tion.— San  Francisco  Sulphur  Co.  v.  Aetna 
Indemnity  Co.,  11  Cal.  App.  696,  699.  106 
Pac.   111. 

4.     Redelivery— lime    of— Jnstlncatton    of 
■"•ties. — In  the  case  of  an  attachment  the 
defendant  is  entitled,  under  the  provisions 
of  the  above  section,  after  he  has  appeared 
in    the    action,    upon    notice,    apply    to    the 
court  for  an  order  to  discharge  the  attach- 
ment  and   upon   the  execution  of  the  bond 
as   provided    in    section    655,    post,    will    be 
entitled   to  an   order  for  the   redelivery  of 
the  property;  but  the  plaintiff  will  have  five 
days  in  which   to  take  an  exception  to  the 
sufficiency    of    the    sureties   upon    the   bond 
and  require  them  to  justify  under  the  provi- 
sions of  the  code;  until  after  such  five  days 
have  elapsed  without  sureties,  the  defend- 
ant is  not  entitled  to  demand  an  immediate 
redelivery  of  the  property. — Doe  v.  Cramer, 
197  Cal.  722,  178  Pac.  860. 


§555.  ATTACHMENT,  IN  WHAT  CASES  HAT  BE  RELEASED,  AND 
UPON  WHAT  TERMS.  Before  making  such  order,  the  court  or  judge  must 
require  an  undertaking  on  behalf  of  such  defendant,  by  at  least  two  sureties, 
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residents  and  freeholders  or  householders  in  the  state  to  the  effect  that  in  case 
the  plaintiff  recovers  judgment  in  the  action  against  the  defendant,  by  whom, 
or  in  whose  behalf  such  undertaking  shall  be  given,  such  defendant  will,  on 
demand,  redeliver  the  attached  property  so  released  to  the  proper  officer,  to  be 
applied  to  the  payment  of  any  judgment  in  such  action  against  said  defendant, 
or  in  default  thereof,  that  such  defendant  and  sureties  will,  on  demand,  pay 
to  the  plaintiff  the  full  value  of  the  property  released  not  exceeding  the  amount 
of  such  judgment  against  such  defendant.  The  court  or  judge  making  such 
order  may  fix  the  sum  for  which  the  undertaking  must  be  executed,  and  if 
necessary  in  fixing  such  sum  to  know  the  value  of  the  property  released,  the 
same  may  be  appraised  by  one  or  more  disinterested  persons,  to  be  appointed 
for  that  purpose.  The  sureties  may  be  required  to  justify  before  the  court  or 
judge  and  the  property  attached  can  not  be  released  from  the  attachment  with- 
out their  justification  if  the  same  is  required. 

History:  Enacted  March  11,  1872,  founded  upon  §137  Practice  Act, 
as  amended  in  1854 ;  amendment  approved  March  24,  1874,  Code  Amdts. 
1873-4,  p.  308;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  141;  act  held  unconstitutional,  see  history,  Kerr's 
Cyc  C.  C,  §  4;  amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  709, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  444;  May  26,  1917,  Stats,  and 
Amdts.  1917,  p.  939.  In  effect  July  27,  1917. 
TERMS  OP  RELEASE  OP  ATTACHMENT  proceedings  in  bankruptcy.— San  Francisco 
yfHEN  GRANTED.  Sulphur  Co.  v.  Aetna  Indemnity  Co.,  11  Cal. 

1.  Action  on  undertaking. 

2.  Bankruptcy— Effect  of. 
3, 4.  Liability  attaches,  when. 

5.  Redelivery. 

6.  Undertaking. 

7.  Same — Additional  conditions. 

8.  Same — Effect  of  undertaking. 

9.  Same— Same — Lien  is  released  by. 

10.  Same — Replevin  bond — Effect  of. 

11.  Same — Third    party   claiming,   need   not 

give. 

1.  Action  on  undertaking. — In  an  action 
on  an  undertaking  to  release  property  at- 
tached, the  issuance  and  return  of  an  execu- 
tion are  not  rendered  unnecessary,  and 
therefore  excused,  by  reason  of  the  fact  that 
the  judgment-debtors  had  gone  into  bank- 
ruptcy and  had  never  obtained  their  dis- 
charge, as  the  national  bankruptcy  act 
contains  no  inhibtion  against  the  Issuance 
and  levy  of  executions  after  the  lapse  of 
one  year  as  against  debtors  who  have  not 
obtained   their  discharge  within   that  time. 

Curtin  v.  Katchlnski,  81  Cal.  App.  768,  161 

Pac.  764. 

2.  Bankruptcy — Effect  of. — Adjudication 
of  bankruptcy  of  defendant  within  four 
months  after  levying  of  attachment  while 
it  discharges  the  attachment  under  67f  of 
the  Bankruptcy  Act  of  1898,  does  not  affect 
a  bond  given  to  release  the  attachment 
prior  to  the  adjudication.  The  obligation 
of  the  bond  is  to  pay  the  debt  when  it 
should  be  established  by  a  judgment  and 
when  so  established  the  liability  of  the 
surety  to  pay  It  is  unaffected  by  subsequent 


App.  695,  698,  106  Pac.  111. 

8.  Liability  attaches,  when. — If  under- 
taking expresses  consideration  to  be  the 
release  of  property  from  attachment,  lia- 
bility of  sureties  attaches  when  court  makes 
order  releasing  property,  notwithstanding 
sheriff  refuses  to  comply  with  order  of 
release,  and  refuses  to  redeliver  property 
to  defendant. — Gardner  v.  Donnelly,  86  Cal. 
867,  371,  24  Pac.  1072. 

See,  ante,  SS  589,  540  and  notes. 

4.  Judgment  against  any  one  of  several 
defendants  is  sufficient  to  authorize  recov- 
ery from  surety  upon  refusal  to  redeliver 
property,  where  undertaking  is  conditioned 
upon  fact  that  "plaintiff  recovered  judg- 
ment in  said  action." — McCormlck  v.  Na- 
tional S.  Co.,  134  Cal.  510-512,  66  Pac.  741. 

An  to  dischargee  of  principal  by  operation 
of  law  not  belna;  a  discharge  of  surety,  see 

Kerr's    Cyc.    Civ.    Code,    2d    ed.,    8  2825    and 
note. 

As  to  offer  of  performance  exoaeratlng 
snrety,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed.. 
8  2848  and  note. 

As  to  rights  and  liabilities  of  sureties 
generally,  see,  ante,  S§  339,  340.  352  and 
notes;  post,  58  941,  978  and  notes;  and 
Kerr's  Cyc.  Civ.  Code,  2d  ed.,  SS  2831-2850 
and  notes. 

5.  Redelivery. — Condition  of  such  under- 
taking is  that  attached  property  should  be 
returned,  and  terms  thereof  are  not  com- 
plied with  by  offer  to  return,  or  by  return 
of  portion  of  property  attached. — Metrovich 
v.   Jovovich,   58  Cal.   341,   344. 

As  to  demand  for  redelivery*  see,  ante, 
8  552  and  note  pars.  20-30. 
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«.  TJadertaklaa*  provided  by  this  section 
is  to  be  given  as  substitute  of  attachment 
lien,  and  to  secure  redelivery  of  attached 
property  or  payment  of  its  value,  to  be  ap- 
plied to  payment  of  any  judgment  recover- 
able in  case. — Harding  v.  Mi  near,  64  Cal. 
502,  607.  See  Metrovlch  v.  Jovovich,  68  Cal. 
341;  Mullally  v.  Townsend,  119  Cal.  47,  51, 
50  Pac.  1066;  Risdon  I.  &  L.  Wks.  v.  Citi- 
zens' T.  Co.,  122  Cal.  94,  96,  68  Am.  St.  Rep. 
26,  54  Pac.  629. 

As  to  action  oa  undertaking*  see,  ante, 
S  562  and  note. 

As  to  accrual  of  action,  see,  ante,  §  552 
and  note  pars.  6-7. 

As  to  contribution,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  S  1432  and  note. 

As  to  delivery  bonds,  see  note  26  Am.  Dec. 
429,  430. 

As    to   effect   of   recital*  la   undertaking. 

see,  ante,  S  652  and  note  pars.  46-49. 

An   to   Joint  and  several  obligation*,   see 

Kerr's    Cyc.    Civ.    Code,    2d   ed.,    §  14S0   and 
note. 

An  to  Justlfleatiem  of  sureties*  see,  ante, 
I  495  and  note. 

As  to  ouallncatlou*  of  sureties*  see,  post, 
§  1067  and  note. 

An  to  subrogation  of  sureties,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  S  2848  and  note. 


As    to    undertaking    by    surety    eon; 
see,  post,  §  1056  and  note. 

7.  Same  —  Additional  condltiona.  —  Fact 
that  undertaking  given  contains  conditions 
more  onerous  than  the  statutory  undertak- 
ing does  not  render  it  void.'  Being  given 
for  purpose  which  was  accomplished  when 
order  of  court  was  obtained,  it  is  binding  as 
a  common-law  obligation. — Gardner  v.  Don- 
nelly, 86  Cal.  867,  871,  24  Pac.  1072. 

8.  Same— Effect  of  undertakinuT  is  only  to 
release  property  from  custody  of  sheriff 
pending  suit.  It  is  not  actual  substitution 
of  security. — Low  v.  Adams,  6  Cal.  277,  281. 

9.  Same— Same— Lien  la  releaned  by  ex- 
ecution of  undertaking. — Hunt  v.  Robinson. 
11  Cal.  262,  277,  278;  Rosenthal  v.  Perkins, 
128  Cal.  240,  244,  66  Pac.  804. 

10.  Same  —  Replevin    bond     Effect    of-— 

Replevin  bond  does  not  devest  property, 
replevied  from  sheriff  by  third  party,  of 
lien  of  attachment  under  which  it  was 
seized  by  sheriff. — Hunt  v.  Robinson,  11  Cal. 
262,   277,  279. 

11.  Same  — Third  party  claiming-,  need 
not  give. — Claimant  of  property  is  not  re- 
quired to  give  undertaking  provided  for  by 
this  section.  It  applies  merely  to  defend- 
ant in  attachment  suit. — Hunt  v.  Robinson. 
11  Cal.  262,  276. 

As  to  claim  of  property  by  tkirel  i 

see,  ante,  §  549  and  note. 


§556.    WHEN  A  MOTION  TO  DISCHARGE  ATTACHMENT  MAY  BE 

MADE,  AND  UPON  WHAT  GROUNDS.    The  defendant  may  also  at  any 

time,  either  before  or  after  the  release  of  the  attached  property,  or  before  any 

attachment  shall  have  been  actually  levied,  apply  on  motion,  upon  reasonable 

notice  to  the  plaintiff,  to  the  court  in  which  the  action  is  brought,  or  to  a  judge 

thereof,  that  the  writ  of  attachment  be  discharged  on  the  ground  that  the  same 

was  improperly  or  irregularly  issued. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  138  of  Practice 
Act  as  amended  in  1860;  amendment  approved  March  24,  1874,  Code 
Amdts.  1873-4,  p.  309;  March  9,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt), 
P.  4. 


MOTION  TO  DISCHARGE  ATTACHMENT 
—GROUNDS  FOR. 

1.  Affidavit  fatally  defective — Can  not  be 
amended. 
2-6.  Appeal — Lies    from    order   dissolving, 
etc 
7.  Same — Same — Under  Practice  Act. 
8- 10.  Same — Conflicting  evidence. 
11. 12.  Same — Effect  of  on  lien. 

13.  Same — Record  on. 

14.  Discharge. 

15.  Same — Delivery   bonds,   right  not  af- 

fected by. 

16, 17.  Same — Order  on  motion  of  intervener. 

18.  Same — Order    releasing    property    on 
ground  that  it  is  not  liable  to  at- 
tachment. 
/  ISM 


19.  Same — Order  should   specify   grounds 

of. 

20.  Grounds  of  discharge — Abuse  of  ,proe- 


21.  Same — Attachment  of  partner  by  part- 
ner. 

22, 23.  Same— Affidavit  insufficient 

24.  Same — Same — Amendment  of. 

25.  Same  —  Same  —  Amount  of  debt  not 
stated. 

26.  Same — Same — False  statement. 

27.  Same — Same — Security,   no   statement 
as  to. 

28.  Same — Same  —  Statement   in  alterna- 
tive form. 

29.  Same — Bankruptcy. 

30.  Same — Complaint  defective. 
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31.  Same — Same — Amendments  to. 

32.  Same — Same — Same — Pending  motion. 

33.  Same — Contract  not  payable  in  state. 

34.  Same — Debt  secured  by  mortgage  or 

lien. 

35,36.  Same — Same — Existence    of    vendor's 
lien. 

37,38.  Same — Exempt  property. 

39.  Same — Variance  in  name  of  defend- 
ant. 

40,  41.  Same — Writ  for  excessive  amount. 

42.  Same — Writ  improperly  or  irregularly 

issued. 

43.  Same — Same — Irregular  as  to  one  of 

several  defendants. 

44, 45.  Motion — As  to  generally. 

46.  Same — Before  levy. 

47.  Same — Facts  considered  on. 

48.  Same  —  Same  —  Admission  in   former 

action. 

49.  Same — Same — Complaint,   answer  and 

decree    in    liquidation    proceedings 
against  insolvent  bank. 

50.  Same — Notice. 

51-53.  Motion  to  discharge  attachment — Affi- 
davit 

54.  Same — Irregularities    waived    by    de- 

fendant. 

55.  Same — Notice  must  specify  grounds. 

56.  Same — Sufficiency  of  notice. 

57.  Same — Special  appearance. 

58.  Officer's  fees — In  general. 

59.  Party  who  may  move — Assignee  in  in- 

solvency. 

60.  Same — Creditor  of  defendant 

61.  Same — Defendant 

62.  Same — Same — Misnomer  of. 

63.  Same — Stranger  can  not. 

64.  Waiver  of  irregularities. 

65.  Same — Omission  of  word  "company." 

1.  Affidavit  fatally  defective— Can  aot  fee 
awarded. — A  fatally  defective  affidavit  can 
not  be  amended  so  as  to  meet  a  motion  to 
discharge  the  writ,  and  where  the  affidavit 
Is  fatally  defective  the  court  should  errant 
a  motion  to  discharge  the  attachment — 
Pajaro  Valley  Bank  v.  Scurich,  7  Cal.  App. 
732,  733,  95  Pac  911. 

2.  Appeal—Lies  from  order  dissolving;  or 

refusing  to  dissolve  attachment — Mudge  v. 
Stelnhart,  78  Cal.  34,  38,  12  Am.  St  Rep. 
17,  20  Pac  147. 

8.  In  the  following  cases  appeals  from 
such  orders  were  reviewed,  and  the  right 
recognized,  although  not  expressly  passed 
upon. — Relss  v.  Brady,  2  Cal.  132;  Weaver  v. 
Hayward,  41  Cal.  117;  Babcock  v.  Briggs, 
62  Cal.  502;  Santa  Clara  Valley  P.  F.  Co.  v. 
Tuck,  68  Cal.  804;  Lankershlm  Ranch  L.  ft 
W.  Co.  v.  Herberger,  82  Cal.  600,  22  Pac.  184; 
Hanson  v.  Graham,  82  Cal.  681,  7  L.  R.  A. 
127,  28  Pac.  63;  Bank  of  California  v.  Boyd, 


86  Cal.  386,  26  Pac.  20;  Gessner  v.  Palma- 
teer,  89  Cal.  89,  13  L.  R.  A.  187,  24  Pac.  608. 
26  Pac.  789;  Agasslz  v.  Superior  Court,  90 
Cal.  101,  27  Pac.  49;  Kennedy  v.  California 
Sav.  Bank,  97  Cal.  93,  33  Am.  St.  Rep.  163, 
81  Pac.  846;  Kohler  v.  Agassiz,  99  Cal.  9, 
83  Pac.  741;  Egener  v.  Juch,  101  Cal.  105,  3S 
Pac.  432,  873;  Crane  v.  Pacific  Bank,  106 
Cal.  64,  27  L  R.  A.  562,  39  Pac.  216;  Flagg 
v.  Dare,  107  Cal.  482,  40  Pac.  804;  O'Conor 
v.  Roark,  108  Cal.  173,  41  Pac.  465;  O'Con- 
nor v.  Witherby,  112  Cal.  38,  44  Pac.  340; 
Fish  v.  French,  114  Cal.  400,  46  Pac.  161; 
Slosson  v.  Glos8er,  6  Cal.  Unrep.  460,  46 
Pac.  276;  De  Leonls  v.  Etchepare,  120  Cal. 
407,  52  Pac.  718;  Eads  v.  Kessler,  121  Cal. 
244,  53  Pac.  656;  Barrell  v.  Lake  View  L. 
Co.,  122  Cal.  129,  54  Pac.  694;  Wigmore  v. 
Buell,  122  Cal.  144,  64  Pac.  600;  Tlbbet  v. 
Tom  Sue,  122  Cal.  206,  64  Pac.  741;  Beltaire 
v.  Rosenberg  ft  Son,  129  Cal.  164,  61  Pac. 
916;  Rodley  v.  Lyons,  129  Cal.  681,  62  Pac. 
318;  Sparks  v.  Bell,  137  Cal.  416,  70  Pac. 
281;  Baldwin  v.  Napa  ft  S.  W.  Co.,  137  Cal. 
646.  70  Pac.  732;  McPhee  v.  Townsend,  139 
Cal.  638,  73  Pac.  584;  Hale  Bros.  v.  Mllliken, 
142  Cal.  134,  75  Pac.  663;  Holmes  v.  Mar- 
shall,  146  Cal.  777,  79  Pac.  534;  Drake  v.  De 
Witt,  1  Cal.  App.  617,  82  Pac.  982. 

4.  Order  releasing  property  not  liable  to 
seizure  is  appealable.  Right  of  appeal  is 
not  limited  to  orders  made  on  ground  that 
writ  was  Improperly  or  irregularly  issued. 
— Rlsdon  I.  ft  L.  Wks.  v.  Citizens'  T.  Co.,  122 
Cal.  94,  96,  97,  68  Am.  St.  Rep.  26,  64  Pac. 
629. 

5.  Order  improperly  refusing  to  dis- 
charge attachment  may  be  reviewed  on  ap- 
peal after  final  judgment  has  been  taken 
against  defendant  even  though  judgment 
be  regular.— Griswold  v.  Sharpe,  2  Cal.  17, 
24;  Taaffe  v.  Rosenthal,  7  Cal.  514,  518. 

6.  Attachment  papers  in  no  way  affect 
validity  of  judgment  or  order  denying  new 
trial,  and  questions  relating  to  them  can 
not  be  considered  on  appeals  taken  from 
judgment,  or  from  order  denying  new  trial. 
— Herman  v.  Paris,  81  Cal.  626,  22  Pac.  971. 


7.  Same— Same— Under  Practice  Act,  or- 
der was  not  appealable,  nor  could  it  be 
reviewed  on  appeal  from  judgment  as  in- 
termediate order. — Allender  v.  Fritts,  24 
Cal.  447,  448;  Myers  v.  Mott,  29  Cal.  359, 
362,  89  Am.  Dec  49. 

As  to  appeal  from  order  dissolving  or  re* 
fusing  to  dissolve  attachment,  see,  post, 
S938,  subd.  3;  fi  946;  and  8  968,  subd.  2  and 
notes. 

8.  Same  —  Conflicting  evidence.  —  Order 
refusing  to  dissolve  attachment  made  on 
conflicting  evidence  as  to  whether  note 
sued   on   by   plaintiff  had   been   secured   by 

pledge,   will   not   be   reviewed   on   appeal. 

Barrell  v.  Lake  View  L.  Co.,   122  Cal.   129r 
134,  64  Pac.  594. 

9.  Decision  of  lower  court  on  conflicting 
evidence   as    to    whether    bill    of   sale    was 
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delivered  by  defendant  to  plaintiff  as  se- 
curity for  debt  will  not  be  interfered  with 
on  appeal  when  there  is  sufficient  evidence 
to  sustain  order  made. — Rodley  v.  Lyons, 
129  Cal.  681,  684.  62  Pac.  313. 

10.  Order  discharging-  attachment  against 
defendants  sued  as  nonresidents  will  not  be 
reversed  on  appeal  if  affidavits  used  on  mo- 
tion are  in  conflict  and  it  appears  there- 
from that  defendants  were  actually  engaged 
in  this  state  in  their  professional  work. — 
Egener  v.  Juch,  101  Cal.  105,  106,  35  Pac. 
432,  873. 

11.  Same  — Effect  of  on  Ilea.  —  Appeal 
does  not  continue  attachment  in  force  un- 
less undertaking;  be  executed  and  filed  on 
the  part  of  appellant  as  provided  by  section 
946,  post. — Flagg  v.  Puterbaugh,  101  Cal. 
583,  584,  36  Pac.  95. 

12.  Appellant  is  given  option  to  take 
steps  to  preserve  lien  of  attachment  or  not. 
It  can  not  be  urged  against  his  appeal  from 
an  order  dissolving:  attachment  that  appeal 
was  not  perfected  within  five  dayfe  and 
that  undertaking  was  not  given  in  accord- 
ance with  section  946,  post,  to  preserve  lien. 
Under  section  939,  post,  the  appeal  may  be 
perfected  within  sixty  days  without  pre- 
serving lien. — Flagg  v.  Puterbaugh,  101  Cal. 
583,   684,  86  Pac.  95. 

As  to  release  of  attachment  by  stay-bond 
on  appeal*  see,  ante,  9  537  and  note  par.  193. 

18.  Same— Record  on  appeal  should  be 
presented  by  bill  of  exceptions,  under  rule 
29  of  supreme  court.  In  preparing1  such 
record,  practice  prescribed  by  sections  660 
and  661,  post,  should  be  followed. — Flagg:  v. 
Puterbaugh,  98  Cal.  134,  137,  32  Pac.  863; 
Smith  v.  Jordan,  122  Cal.  68,  69,  54  Pac.  368. 

14.  Discharge  is  the  order  of  court  re- 
leasing property  from  attachment.  Wrong- 
ful refusal  of  sheriff  to  obey  order  and  to 
redeliver  property  to  defendant  does  not 
render  the  discharge  Inoperative. — McMillan 
v.  Dana,  18  Cal.  339,  347,  349;  Gardner  v. 
Donnelly,  86  Cal.   367,  371,   24  Pac.   1072. 

As  to  duty  of  slier  Iff  to  release,  on  the 
record,  attachments  of  real  property  after 
discharge  of  writ,  see  Kerr's  Cyc.  Pol.  Code, 
2d  ed.,   S  4157,  subd.   7  and  note. 

As*  to  release  by  Judgment  for  defendant, 

see,   ante,   9  553  and   note. 

As  to  release  by  plaintiff  by  death  of 
defendant    or    by    Insolvency    of    defendant, 

see,  ante,  S  637  and  note. 

15.  Same— Delivery  bonds,  light  not  af- 
fected by. — Right  to  make  application  under 
this  section  is  expressly  given  though  de- 
fendant has  previously  proceeded  under 
sections  564,  555,  ante.  Defendant  does 
not  waive  his  rlgh,t  to  apply  to  discharge 
the  writ  under  this  section  by  previously 
releasing  the  property  by  giving  bond  re- 
quired by  sections  664,  666,  ante. — Winters 
v.  Pearson,  72  Cal.  653,  654,  14  Pac.  804. 

16.  Same— Order  on  notion  of  Intervener 

should    merely    postpone    prior    fraudulent 


lien  to  that  of  intervener.  It  should  not 
entirely  discharge  plaintiff's  lien. — Speyer 
v.  Ihmels  &  Co.,  21  Cal.  280,  287,  81  Am. 
Dec.   157. 

17.  Plain tlfTs  entire  lien  can  not  be  post- 
poned to  that  of  Intervener  when  court 
finds  merely  that  part  of  plaintiff's  claim 
was  not  due  at  time  that  he  commenced 
his  action  and  does  not  find  that  he  i* 
guilty  of  fraud. — Coghill  v.  Marks,  29  Cal. 
673,  677. 

18.  Same  —  Order  releasing  property  oa 
the  around  that  It  la  not  liable  to  attach- 
ment as  effectually  dissolves  attachment  as 
if  writ  were  quashed. — Risdon  I.  A  L.  Wks. 
v.  Citizens'  T.  Co.,  122  Cal.  94,  96,  97,  68 
Am.  St.  Rep.  25,  64  Pac.  629. 


19.     Same— Order  should   specify 

of  discharge  where  motion  is  made  on  two 
grounds,  one  of  which  goes  to  right  of 
plaintiff  to  any  attachment  In  action,  and 
other  relates  only  to  irregularity  In  writ 
which  could  be  avoided  by  issuance  of  an- 
other. In  case  order  is  made  because  of 
Irregularity  in  issuance  or  service  of  writ, 
plaintiff  will  then  be  free  to  take  proper 
steps  to  procure  issuance  and  service  of 
proper  writ. — Kennedy  v.  California  Sav. 
Bank,  97  Cal.  93,  95,  33  Am.  St.  Rep.  163. 
31  Pac.  846. 


20.  Grounds  of  discharge— Abnae  of  pi 
ess. — Issuance  of  writ  of  attachment  in  ac- 
tion for  damages  resulting1  from  negligence 
is  abuse  of  process,  and  attachment  should 
be  discharged  upon  motion  of  defendant. 
If  trial  court  refuses  to  discharge  attach- 
ment it  may  be  discharged  by  supreme 
court  on  appeal,  notwithstanding-  that  final 
judgment  is  affirmed. — Oris  wold  v.  Sharpe,  2 
Cal.  17,  24. 

As  to  abuse  of  process*  see,  ante,  9  537 
and  note  pars.  96-98;  {  642  and  note  par*. 
16,  17. 

As  to  Irregularities  and  defects  which 
will  avoid  attachment,  see  notes  79  Am.  Dec. 
164-174;  76  Am.  St.  Rep.  310.  311;  brief 
8L.R.A.  728. 

21.  Same  —  Attachment  of  partner  by 
partner  is  not  permissible.  Such  attach- 
ment is  improper  and  should  be  discharged 
on  defendant's  motion. — Wheeler  v.  Farmer. 
38  Cal.  203,  210. 


22.  Same— Affidavit  Insufficient. — Attach- 
ment should  be  discharged  for  insufficiency 
of  affidavits. — Hawley  v.  Delmas,  4  Cal.  196; 
Wilke  v.  Cohn,  64  Cal.  212,  214;  Winter  v. 
Pearson,  72  Cal.  553,  554,  14  Pac.  304. 

23.  Surplusage  in  affidavit  is  not  ground 
for  dissolution  of  attachment. — Cope  v.  Up- 
per Mo.  M.  &  P.  Co.,  1  Mont.  53,  56. 


24.  Same  —  Same  —  Amendment  of.— Mo- 
tion to  discharge  attachment  because  of 
defect  in  affidavit  should  be  granted  with- 
out permission  to  plaintiff  to  amend  hi? 
affidavit.— Wlnten  v.  Pearson,  72  Cal.  553 
664,  14  Pac.  304. 
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As    to    ■meidment   of   defective    affidavit, 

see,  ante,  S  538  and  note  par.  31. 

As  to  defective  affidavit*,  see,  ante,  §  638 
and  note. 


Same  —  Same  —  Amount   of   debt   not 

stated. — Failure  of  affidavit  to  state  amount 
of  indebtedness  is  ground  for  dissolution 
of  attachment. — Harvey  v.  Foster,  64  Cal. 
296,  297,  30  Pac.  849. 

26.  Same—  Same— False  statement  in  affi- 
davit is  ground  for  discharge  of  attachment. 
If,  in  original  complaint,  it  appears  that  de- 
fendant had  pledged  certificate  of  stock  to 
secure  plain  tiff,  and  affidavit  states  that 
no  security  had  been  given,  amendment  of 
complaint  so  as  to  state  that  security  had 
become  valueless  by  reason  of  its  sale  and 
application  of  proceeds  thereof  on  account 
of  debt,  will  not  remedy  nor  cure  the  de- 
fects of  the  affidavit  which  does  not  state 
these  facts,  and  the  attachment  must  be 
discharged. — Fisk  v.  French,  114  Cal.  400, 
403,  46  Pac.  161. 


27.     Same     Same— 'Security,  no  statement 

as  to. — Failure  of  affidavit  to  state  that 
payment  of  contract  sued  upon  had  not 
been  secured  by  any  mortgage  or  lien  upon 
real  or  personal  property,  or  if  so  secured 
that  security  had  become  valueless  without 
any  act  of  plaintiff,  or  of  person  to  whom 
such  security  had  been  given,  is  good 
ground  for  motion  to  dissolve  the  attach- 
ment.— Scrivener  v.  Dietz,  68  Cal.  1,  3,  8 
Pac  609. 


Same— Same  —  Statement  la  alterna- 
tive form  that  plaintiff's  claim  had  not  been 
secured  by  any  mortgage  or  lien,  etc.,  "or 
if  originally  so  secured,"  etc.,  is  insufficient, 
and  attachment  should  be  dissolved. — Har- 
vey v.  Foster,  64  Cal.  296,  297,  30  Pac.  849. 

29.  Same  Bankruptcy. — Defendant  who, 
more  than  four  months  after  levying  of  at- 
tachment, institutes  bankruptcy  proceeding 
under  act  of  congress  and  secures  certifi- 
cate of  discharge  from  his  debts,  does  not 
thereby  become  entitled  to  file  supplemental 
answer  and  procure  discharge  of  attach- 
ment. Only  effect  of  such  discharge  is  to 
limit  judgment  recoverable  in  attachment 
suit.  Plaintiff  is  entitled  at  least  to  judg- 
ment for  enforcement  of  his  attachment 
lien,  and  if  such  attachment  has  been  dis- 
charged upon  giving  of  statutory  bond,  he 
is  entitled  to  recover  upon  undertaking. — 
Harding  v.  Minear,  64  Cal.  502,  507. 

80.  Same— Complaint  defective. — If  com- 
plaint is  defective  merely  and  can  be  made 
good  by  amendment,  plaintiff  should  be  al- 
lowed to  amend,  before  decision  of  motion 
to  dissolve;  but  if  complaint  is  incurable 
attachment  must  be  dissolved. — Hathaway 
v.  Davis,  33  Cal.  161,  168,  169;  Hammond  v. 
Starr,  79  Cal.  556,  659,  21  Pac.  971. 

As  to  effect  of  defects  In  complaint,  see 

note  61  Am.  Dec.  126. 

SI.  Same— Same  —  Amendments  to  com- 
plaint do  not  render  attachment  levy  void 


because  they  state  different  cause  or  causes 
of  action  from  that  or  those  declared  upon 
in  one  common  count  in  original.  It  is 
merely  an  irregularity  which  is  waived 
where  no  objection  is  made  on  this  ground 
in  attachment  suit. — Hammond  v.  Starr,  79 
Cal.  656,  569,  21  Pac.  971. 

As  to  effect  of  amendment  of  complaint 
In  attachment  salt,  see  notes  61  Am.  Dec. 
126-127;   8   Am.   St.  Rep.   311. 


Same— Same— Same— Pending  motion. 

— Complaint  may  be  amended  pending  mo- 
tion to  discharge  attachment  so  as  to  state 
unambiguous  cause  of  action  upon  contract, 
where  motion  is  made  on  ground  that  com- 
plaint does  not  show  that  plaintiff's  action 
is  upon  contract. — Hale  Bros.  v.  Milliken, 
142  Cal.  134,  138,  76  Pac.  663. 

88.     Same— Contract  not  payable  In  state 

does  not  authorize  an  attachment,  and  writ 
levied  in  action  on  such  contract  should 
be  dissolved  upon  motion. — Beltaire  v.  Ros- 
enberg &  Son,  129  Cal.  164,  168,  61  Pac. 
916. 
See,  ante,  6  637  and  note  pars.  79-82. 


84.  Same—Debt  secured  by  mortgage  or 
Hen. — On  motion  to  dissolve  attachment  is- 
sued upon  plaintiff's  affidavit,  stating  gen- 
eral conclusion  that  mortgage  given  to 
secure  indebtedness  "becomes  valueless,"  if 
defendant's  affidavit  specifically  states  facts 
which  show  that  mortgage  still  remains  in 
full  force  and  effect,  and  that  there  has 
been  no  depreciation  in  value  of  security 
of  mortgage,  or  of  mortgaged  premises,, 
since  execution  of  mortgage  and  up  to  time 
of  issuance  of  attachment,  which  specifi- 
cally stated  facts  are  not  controverted  by 
plaintiff,  there  can  not  fairly  be  said  to  be 
conflict  of  evidence  on  motion,  and  order 
of  trial  court  denying  motion  will  be  re- 
versed on  appeal. — Barbieri  v.  Ram  ell  i,  84 
Cal.  174-176,  24  Pac.  118. 


86.  Same  Same— Existence  of  vendor's 
lien  at  time  attachment  Issued  is  sufficient 
ground  for  discharge  of  attachment.  Where 
affidavit  made  by  plaintiff  to  procure  at- 
tachment states  that  sum  claimed  "has  not 
been  secured  by  any  mortgage  or  lien  upon 
real  or  personal  property,"  and  defendant's 
affidavit  on  motion  to  discharge  attachment 
states  that  plaintiff  "purchased  note  sued 
upon  in  this  action  with  full  knowledge 
that  same  was  given  as  collateral  to  and 
identical  with  debt  secured  by  said  con- 
tract and  lien  in  said  real  estate,"  and 
"no  counter-affidavit  is  filed  by  plaintiff," 
attachment  should  be  discharged. — Gessner 
v.  Palmateer,  89  Cal.  89,  91,  94,  13  L.  R.  A. 
187,   24  Pac.  608. 

36.  Where  motion  for  discharge  of  at- 
tachment is  made  on  ground  that  plaintiff 
has  vendor's  lien  as  security  for  debt,  and 
it  appears  that  vendee  has,  prior  to  attach- 
ment, conveyed  to  third  party,  attachment 
should  not  be  dissolved.  Question  whether 
person  purchasing  from  vendee  took  In 
good  faith,  without  notice,  for  valuable  con- 
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sideration,  can  not  be  determined  on  ex 
parte  affidavits  in  attachment  suit.  That 
question  must  be  tried  in  direct  proceeding 
against  such  purchaser,  and  until  it  is  de- 
termined it  can  not  be  known  with  certainty 
whether  or  not  plaintiff  has  available  lien. 
— Porter  v.  Brooks,  35  Cal.  199,  203. 

ST.  Sane  —  Exempt  property. — Property 
exempt  from  execution  should  be  released 
from  attachment  on  motion.  —  Holmes  v. 
Marshall,   145  Cal.  777,   783,   79   Pac.  534. 

38.  Order  releasing  property  exempt 
from  execution  is  not  dissolution  of  writ, 
but  is  order  setting  aside  erroneous  levy 
of  court's  writ.  Courts  have  power  over 
their  own  process,  and  to  set  aside  levy  of 
writ  of  attachment  or  execution  upon  ex- 
empt property.  Any  other  rule  would 
compel  injured  party  to  bring  suit  for  dam- 
ages, which  not  only  would  lead  to  delay, 
but  might  in  end  prove  futile. — Holmes  v. 
Marshall,  145  Cal.  777,  783,  79  Pac.  634. 

As  to  property  exempt  from  execution* 
see,  ante,  8  541  and  note  par.  74. 

89.  Same— Variance  In  name  of  defend- 
ant Is  not  fatal  to  writ,  where  name  in  writ 
Is  idem  sonans  with  true  name,  as  "Welch" 
for  "Welsh,"  and  identity  of  person  is  estab- 
lished by  finding  of  court. — Donohoe-Kelly 
B.  Co.  v.  Southern  Pacific  Co.,  188  Cal.  183, 
193,  94  Am.  St.  Rep.  28,  71  Pac.  93. 

40.  Same— Writ  for  excessive  amonnt. — 
Writ  issued  for  amount  claimed  in  com- 
plaint, rather  than  for  smaller  amount 
specified  in  affidavit,  is  improperly  issued 
and  should  be  discharged  on  application. — 
Baldwin  v.  Napa  &  S.  W.  Co.,  137  Cal.  646, 
-650,  70  Pac.  732. 

41.  That  no  more  of  defendant's  prop- 
erty than  is  sufficient  to  satisfy  demand 
against  him  was  attached  is  no  defense  to 
motion  to  discharge  attachment  on  ground 
that  amount  stated  in  writ  exceeded  amount 
stated  in  complaint. — Kennedy  v.  California 
Sav.  Bank,  97  Cal.  93,  98,  99,  33  Am.  St.  Rep. 
163,   31   Pac.   846. 

42.  Same — Writ  Improperly  or  Irregularly 
issued. — Attachment  may  be  said  to  have 
been  properly  issued  when  issued  in  case 
provided  for  by  section  637,  ante.  It  is 
regularly  issued  when  requirements  of  sec- 
tions 538  and  639,  ante,  are  complied  with. 
Irregularities  which  will  warrant  discharge 
of  writ  will  usually  appear  upon  face  of 
affidavit  or  undertaking,  or  where  properly 
but  prematurely  Issued,  by  comparison  with 
summons  and  complaint.  Where,  however, 
attachment  was  improperly  issued,  that  is 
to  say,  in  case  not  provided  for  by  statute, 
evidence  must  usually  be  sought  dehors 
papers  upon  which  it  is  evidently  founded. 
— Kohler  v.  Agasslz,  99  Cal.  9,  13,  33  Pac. 
741;  Sparks  v.  Bell,  137  Cal.  415,  419,  70 
Pac.  281. 

43.  Same — Same— Irregular  as  to  one  of 
•everal  defendants. — Writ  improperly  or  Ir- 
regularly issued  as  to  one  or  more  of  sev- 
eral defendants   must   be  discharged  as   to 


such  defendant  or  defendant*,  if  such  fact 
appears  upon  his  or  their  motion  mad« 
therefor.— Sparks  v.  Bell,  137  CaL  415.  419, 
70  Pac  281. 

44.  Motion— Aa  to  generally. — A  motion 
can  not  be  turned  into  a  demurrer  to  com- 
plaint. If  complaint  sets  forth  cause  of 
action  upon  contract,  express  or  implied, 
it  can  not  be  attacked  for  ambiguity  or 
uncertainty,  nor  on  ground  that  it  does  not 
state  cause  of  action  if  it  appear  therefrom 
that  it  can  be  so  amended  as  to  state  cause 
of  action  upon  contract. — Hale  Bros.  v. 
Milliken,   142  Cal.  134.  138,  75  Pac  653. 

45.  Hearing  and  determining  motion  is 
not  a  trial. — First  Nat.  Bank  v.  Swan,  3 
Wyo.  356,  866,  28  Pac  743. 

46.  Same  — Before  levy.  —  Motion  before 
levying  of  attachment  is  proper. — Sparks 
v.  Bell,  137  Cal.  416.  418,  70  Pac  281. 


47.  Same  Facta  considered  on. — No  facts 
except  those  formally  offered  In  evidence 
can  be  considered  by  court  on  such  motion 
except  record  culminating  in  issue  of  writ 
itself,  consisting  of  complaint  and  affidavit 
of  attachment. — Goldman  v.  Floter,  142  Cal. 
388,  389,  76  Pac.  58. 


48.  Same — Same— Admfaaiona  In 
action* — Facts  admitted  at  hearing  of  for- 
mer motion,  admissions  not  being  by  writ- 
ten  stipulation  on  file,  are  no  part  of  record, 
and  the  court  on  hearing  of  subsequent 
motion  should  again  hear  evidence  of  such 
matters. — Goldman  v.  Floter,  142  CaL  288, 
391,  76  Pac.  68. 

49.  Same— Same— Complaint, 
decree  In  liquidation  proceedings 
Insolvent  bank  may  be  read  upon  motion 
to  dissolve  attachment  levied  upon  funds  of 
bank,  notwithstanding  that  plaintiff  in  at- 
tachment  proceedings  is  not  party  in  liqui- 
dation proceedings. — Crane  v.  Pacific  Bank, 
106  Cal.  64,  72,  27  L.  R.  A.  562.  39  Pac  215. 

50.  Same— Notice  should  specify  grounds 
of  motion  and  wherein  It  will  be  urged  that 
writ  was  improperly  Issued. — Freeborn  v. 
Glazer,  10  Cal.  337,  338;  Loucks  v.  Edmond- 
son,  18  Cal.  203,  204. 

See  par.  66,  this  note. 

51.  Motion  to  discharge  attachment— Af- 
fidavit.— A  decision  on  a  motion  to  dismiss 
an  attachment,  based  upon  conflicting  affi- 
davits, will  not  be  disturbed  on  appeal — 
Nichols  v.  Davis,  168  Cal.  570,  143  Pac.  758. 

52.  On  motion  to  dismiss  an  attachment 
because  the  debt  sued  on  is  secured  by  as- 
signments of  certain  contracts,  it  is  unnec- 
essary that  the  plaintiff  should  introduce 
the  assignments  in  the  evidence  to  show 
that  the  debt  is  not  thereby  secured,  when 
they  would  thus  prove  nothing  more  than 
what  Is  admitted,  and  an  officer  of  the  as- 
signee corporation  makes  an  affidavit  de- 
claring in  detail  the  purposes  for  which  the 
assignments  were  made. — Nichols  v.  Davis. 
168  Cal.  670,  .142  Pac.  768. 
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53.  If  the  mere  dental  by  affidavit  on 
Fuch  motion  of  the  truth  of  the  attachment 
affidavit  is  to  be  considered  as  shifting1  the 
burden  of  proof  to  the  attaching:  creditor, 
this  burden  is  met,  as  to  the  claim  that  the 
debt  sued  on  was  secured  by  assignments 
of  contracts,  by  an  affidavit  declaring:  in  de- 
tail the  purposes  for  which  the  assignments 
were  made,  which  is  accepted  by  the  trial 
court  as  true. — Nichols  v.  Davis,  168  Cal. 
570,  143  Pac.  758. 

54.  Same— Irregularities  waived  by  de- 
fendant.— A  subsequent  lienholder  can  not 
as?ail  an  attachment  for  defects  in  proce- 
dure with  regard  to  matters  that  are  per- 
sonal to  the  debtor,  such  as  the  failure  to 
give  a  bond,  or  omissions  in  the  affidavit 
required  by  statute.  In  other  words,  where 
there  is  a  bona  fide  claim,  mere  irregulari- 
ties in  the  levy  of  the  attachment  not  ob- 
jected to  by  the  defendant  can  not  be  taken 
advantage  of  by  subsequent  lien  claimants. 
But  this  rule  does  not  apply  where  the  at- 
tachment lien  Itself  Is  assailed  for  actual 
fraud  in  Its  creation,  operating  directly  upon 
the  rights  of  the  party  complaining. — Title 
Ins.  &  Trust  Co.  v.  California  Devel.  Co., 
171    Cal.    174,    152   Pac.   642. 

55.  Same— Notice   mast   specify   ground*. 

— A  notice  to  discharge  a  writ  of  attach- 
ment "because  the  said  writ  was  improperly 
issued"  is  insufficient  in  that  it  fails  to 
specify  the  particular  grounds  therefor. — 
Garrett  v.  Garrett,  31  Cal.  App.  178,  159  Pac. 
1050. 
See   par.   60,  this  note. 

56.  Same— SuHclency    of    notice. — In    an 

application  for  a  discharge  of  an  attach- 
ment a  notice  of  motion  made  on  the 
ground  that  the  attachment  was  improperly 
Issued  that  the  alleged  cause  of  action  set 
forth  in  the  complaint  and  affidavit  in  sup- 
port of  the  attachment  was  insufficient  to 
bring  the  claim  sued  upon  within  the  pro- 
visions of  sections  537  and  638,  ante,  is  suffi- 
cient.—Willett  v.  Alpert,  181  Cal.  652,  185 
Pac.  976. 

57.  Same— Special  appearance. — Is  suffi- 
cient in  a  motion  made  to  dissolve  an  at- 
tachment, a  general  appearance  not  being 
required  by  the  provisions  of  the  above  sec- 
tion.— Wiilett  v.  Alpert,  181  Cal.  662,  185 
Pac.  976. 

58.  Ofllcer'a  fees— In  general. — Officer  is 
not  required  to  deliver  possession  of  prop- 
erty levied  upon  by  him  until  his  fees  are 
paid.  If  defendant  chooses  to  effect  settle- 
ment with  plaintiff  and  accept  dismissal  of 
action  instead  of  judgment  in  his  favor, 
and  thereby  waive  bis  right  to  proceed  upon 


undertaking  for  damages,  he  should  see  to 
it  that  terms  of  settlement  Include  release 
of  property,  for  if  he  omit  to  do  so  he  can 
not  correct  this  omission  by  throwing  this 
loss  upon  sheriff,  nor  can  he  compel  officer 
to  look  to  plaintiff  for  expenses  incurred  in 
attachment. — Robinett  v.  Connolly,  76  Cal. 
56,  57,  18  Pac.  130;  Perrln  v.  McMann,  97 
Cal.    62,    66,    31   Pac.    837. 

59.  Party  who  may  move  —  Assignee  In 
Insolvency  may  move  for  release  of  at- 
tached property,  although  not  party  to 
record. — Baum  v.  Raphael,  67  Cal.  361,  363. 

60.  Same — Creditor  of  defendnnt  may  in- 
tervene and  procure  dissolution  of  attach- 
ment improperly  issued  if  it  injuriously 
affects  his  rights  in  attached  property. — 
Davis  v.  Eppinger,  18  Cal.  378,  381,  79  Am. 
Dec.  184. 

See,  ante,  S  637  and  note  pars.  136-140. 


•1.  Same— Defendant  can  have  attach- 
ment set  aside  when  it  has  been  improp- 
erly issued. — Laughlin  v.  Thompson,  76  Cal. 
287,   290,    18   Pac.    330. 

62.  Same— Same— Misnomer  of. — Persons 
not  named  as  defendants,  but  claiming  to 
be  such,  are  entitled  to  move  to  discharge 
writ,  if  by  their  affidavits  they  state  that 
they  are  defendants  in  action,  misnamed  in 
plaintiff's  complaint  and  affidavit,  and  plain- 
tiff does  not  deny  such  affidavit. — Sparks 
v.  Bell,   137  Cal.   416,  418,   70  Pac.   281. 

63.  Same— Stranger  can  not  interfere 
upon  ground  ot  irregularity  of  proceedings. 
If  proceedings  of  prior  attaching  creditor 
are  not  void,  but  voidable,  subsequent  at- 
taching creditor  can  not  object.  Defendant 
alone  can  object. — Dixey  v.  Pollock,  8  Cal. 
670,    673. 

64.  Waiver  of  Irregularities.  —  Any  Ir- 
regularities in  obtaining  attachment  are 
waived  by  defendant  when  he  appears  and 
answers  without  taking  advantage  of  them 
by  motion  or  otherwise  in  course  of  pro- 
ceedings. Process  Is  merely  auxiliary,  and 
judgment  in  action  cures  all  irregularities. 
— Porter  v.  Pico,  65  Cal.  165,  173;  Harvey  v. 
Foster,  64  Cal.  296,  298,  30  Pac.  849;  Scriv- 
ener v.  Dletz,  68  Cal.  1,  8,  8  Pac.  609.  See 
Schwartz  v.  Co  well,  71  Cal.  306,  12  Pac.  252. 

65.  Same     Omission   of   word   "company" 

In  defendant's  name  in  original  complaint 
and  in  affidavit  and  undertaking  does  not 
affect  attachment  lien.  Such  omission  is 
merely  irregularity  which  is  waived  if  de- 
fendant fails  to  object  thereto  by  proper 
motion  in  course  of  proceedings. — Ham- 
mond v.  Starr,  79  Cal.  666,  668,  669,  21  Pac. 
971. 
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§  557.    WHEN  MOTION  MADE  ON  AFFIDAVIT,  IT  MAT  BE  OPPOSED 

BT  AFFIDAVIT.    If  the  motion  be  made  upon  affidavits  on  the  part  of  the 

defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the  same  by  affidavits 

or  other  evidence,  in  addition  to  those  on  which  the  attachment  was  made. 

History:     Enacted  March  11,  1872,  re-enactment  of  S  139  of  Practice 
Act  as  amended  in  1860. 

MOTION  TO  DISSOLVE— AFFIDAVIT. 

1.  Motion  to  dissolve — Affidavit  of  merits  not 

required. 

2.  Plaintiff's   affidavits  in   opposition. 

1.  Motion  to  dissolve— AMdnrlt  of  merits 
not  required  under  the  provisions  of  the 
above  section;  and  an  affidavit  in  support 
of  a  motion  which  sets  forth  that  the  de- 
fendant is  a  resident  of  the  state  of  Cali- 
fornia, and  that  the  money  attached  belongs 
to  him  is  sufficient. — Willett  v.  Alport,  181 
Cal.  662,  185  Pac  I7f. 


X,  Plaintiff's  nmdarlts  te 
to  be  received  only  for  the  purpose  of  ex- 
plaining; or  contradicting:  the  moving;  affi- 
davit. Deficiency  in  plaintiff's  original 
affidavits,  such  as  will  invalidate  the  pro- 
ceedings, can  not  be  supplied  by  the  affi- 
davits filed  in  opposition  to  the  motion. — 
Wilson  V.  Britton,  6  Abb.  Pr.  (N.  Y.)  S3. 

As  to  affidavits,  see  application  to 
Injunction*  see,  ante,  §  682  and  note. 


§  568.  WHEN  WRIT  MUST  BE  DISCHARGED.  If  upon  such  application, 
it  satisfactorily  appears  that  the  writ  of  attachment  was  improperly  or  irregu- 
larly issued  it  must  be  discharged ;  provided  that  such  attachment  shall  not  be 
discharged  if  at  or  before  the  hearing  of  such  application,  the  writ  of  attach- 
ment, or  the  affidavit,  or  undertaking  upon  which  such  attachment  was  based 
shall  be  amended  and  made  to  conform  to  the  provisions  of  this  chapter. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  140  of  Practice 
Act  as  amended  in  1860;  amendment  approved  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  141,  act  held  unconsti- 
tutional, see  history,  §5  ante;  amendment  approved  March  20,  1907, 
Stats,  and  Amdts.  1907,  p.  709,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  444; 
March  10,  1909,  Stats,  and  Amdts.  1909,  p.  253. 


AMENDMENT   OP   AFFIDAVITS— DIS- 
CHARGE OF  WRIT. 

1.  As  to  construction  'of  section — In  gen- 

eral 

2.  Same — Prior  to  amendment  in  1909. 
3,4.  Amending  defective  affidavit — As  to  ef- 
fect of. 

5,6.  Same — Authorized  amendment  of  affida- 
vit. 

7.  Where  defective  affidavit  not  amended — 

Effect  of. 

1.  As  to  construction  of  section— In  gen- 
eral*— Inasmuch  as  an  affidavit  may  be  made 
by  or  on  behalf  of  the  plaintiff  under  sec- 
tion 638  "we  see  no  reason  why  an  amended 
affidavit  also  may  not  be  made  on  behalf 
of  the  plaintiff." — Nichols  v.  Davis,  168  Cal. 
570,  143  Pac.  758. 

2.  Same—Prior  to  amendment  In  1900, 
the  affidavit  for  attachment  could  not  be 
made  the  subject  of  an  amendment. — Fair- 
banks v.  Getchell,  13  Cal.  App.  468,  403, 
110   Pac.   331. 

8.  Amending  defective  amdarlt— As  to 
effect  of. — Where  the  affidavit  was  defective 
in  failing:  to  state  that  the  defendant  was 
a  nonresident  but  was  remedied  by  amend- 
ment under  this  section,  it  was  error  to  dis- 


solve the  attachment  in  so  far  as  the 
grounds  were  baaed  upon  the  original  de- 
fective affidavit. — Hamburger  v.  Halperm. 
28  CaL  App.  817,  162  Pac.  61. 

As  to  amendment  of  affidavit,  generally, 

see,    ante,    S  473   and    note. 

4.  A  defect  in  the  affidavit  of  Justifica- 
tion of  sureties  Is  amendable,  and  when 
corrected  it  has  the  effect  of  validating  the 
attachment  from  the  beginning. — Bone  v. 
Trafton,  31  Cal.  App.  30,  159  Pac.  81*. 

5.  Same— Authorised  amendment  of  am- 

davit  contemplates  the  existence  of  an  affi- 
davit. There  can  be  no  irregularity  In  that 
which  has  no  existence,  and  where  there  is 
a  total  absence  of  an  act,  the  performance 
of  which  was  a  necessary  prerequisite  to  tbe 
Issuance  of  the  writ,  such  as  the  failure  to 
file  any  affidavit,  one  can  not  be  filed  under 
this  section,  for  there  can  be  no  amendment 
of  that  which  does  not  exist. — Fairbanks  v. 
Getchell,  13  Cal.  App.  458,  463,  110  Pac.  331. 

6.  Where  the  affidavit  for  the  procuring 
of  the  attachment  was  absolutely  void,  for 
example,  purporting  to  be  sworn  to  before 
one  who  was  not  authorised  to  administer 
the  oath,  It  is  in  law  no  affidavit,  and 
therefore  there  can  be  no  amendment  of  the 
same  under  this  section,  and  a  motion  to 
discharge   the   attachment   for   want   of  an 
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affidavit    must    be    granted. — Fairbanks    v. 
Getchell,  18  Cal.  App.  458,  468,  110  Pac.  881. 

7.     Where  defective  affidavit  net  amended 
—Effect  ef* — Where  an  affidavit  lacks  only 


a  substantive  particular  and  is  amendable, 
but  no  such  amendment  was  suggested,  the 
attachment  must  be  discharged. — Peterson 
v.  Beggs,   26  Cal.   App.   760,  148  Pac.   541. 


§  559.    WHEN  WRIT  TO  BE  RETURNED.    The  sheriff  must  return  the 

writ  of  attachment  with  the  summons,  if  issued  at  the  same  time;  otherwise, 

within  twenty  days  after  its  receipt,  with  a  certificate  of  his  proceedings 

indorsed  thereon  or  attached  thereto;  and  whenever  an  order  has  been  made 

discharging  or  releasing  an  attachment  upon  real  property,  a  certified  copy 

of  such  order  may  be  filed  in  the  offices  of  the  county  recorders  in  which  the 

notices  of  attachment  have  been  filed,  and  be  indexed  in  like  manner. 

History:     Enacted  March  11,  1872,  re-enactment  of  S  141  of  Practice 
Act;  amendment  approved  March  3,  1876,  Code  Amdts.  1875-6,  p.  91. 


RETURN   OP   WRIT— WHEN   TO   BE 

MADE. 

1.  Amendment. 

2.  Attack  on  return — Garnishee. 

3.  Same — Mortgagee. 

4,5.  Evidence  in  aid  of  return  admissible. 

6.  Same — Entries   in   books   in   sheriff's 
office. 

7-  9.  Same — Must  be  clear  and  satisfactory. 

10- 12.  Facts  to  be  stated. 

13, 14.  Same — Conspicuous  place  of  posting. 

15.  Same — Delivery  of  copy  of  writ  and 

notice. 

16.  Same — Description  of  property. 

17.  0ame — Same — Variance  in. 

18.  Same — Occupancy  of  premises. 

19.  Same — Order  of  performance. 

20.  Same — Posting  of  copy  of  writ. 

21.  Return — Not  conclusive. 

22, 23.  Same — Same— On  third  party. 

24.  Same — Recording,  as  notice. 

25.  Same — Sheriff  is  concluded  by  his  re- 

turn when. 

1.  Amendaseat. — Mistake  in  officer's  re- 
turn of  date  of  levy  may  be  corrected  at 
any  time. — Ritter  v.  Seannell,  11  Cal.  239. 
250,  70  Am.  Dec.  776. 


As  to  amendment  of  description  see  par. 
16,  this  note. 

As  to  amendment  of  return  to  writ*  see 

note  20  Am.  St.  Rep.  809. 

2.     Attack     on     retura  —  Garnishee     has 

nothing  to  do  with  the  return  of  the  writ 
unless  it  should  he  false  in  some  particular 
which  should  subject  him  to  liability  beyond 
that  warranted  by  the  facts.  He  is  not  re- 
quired to  make  any  objections  to  return 
until  Its  correctness  becomes  material  in 
action  prosecuted  against  him  upon  his  lia- 
bility as  garnishee. — Clyne  v.  Easton,  Eld- 
ridge  &  Co.,  148  Cal.  287,  118  Am.  St.  Rep. 
253.   83  Pac.  36,  39. 

S.  Same— Mortgagee  can  not  complain  of 
discrepancy  In  statement  of  date  of  levy 
appearing    in    Indorsement   on    copy    of    at- 


tachment filed  in  recorder's  office  and  in  re- 
turn filed  in  clerk's  office,  where  latter, 
which  was  erroneous,  was  not  filed1  until 
after  mortgage  was  executed  and  did  not 
mislead  mortgagee. — Ritter  v.  Seannell,  11 
Cal.  239,  260,  70  Am.  Dec.  775. 

4.  Evidence  la  aid  of  return  admissible. 

— Written  return  of  officer  is  not  only  evi- 
dence of  fact  that  writ  was  properly  served; 
therefore,  if  return  simply  omits  to  state 
any  fact  necessary  to  valid  service,  such 
fact  may  be  supplied  by  parol  evidence,  so 
long  as  facts  stated  in  return  are  not  varied 
or  contradicted  In  such  way  as  to  affect 
vested  rights. — Ritter  v.  Seannell,  11  Cal. 
238,  249,  70  Am.  Dec.  776;  Brusle  v.  Gates, 
80  Cal.  462,  468,  22  Pac.  284;  Sinshelmer  v. 
Whitely,  111  Cal.  378,  381,  52  Am.  St.  Rep. 
192.   43  Pac.  1109. 

See  pars.  21-23,  this  note. 

5.  Where  return  of  officer  merely  stated 
that  he  duly  levied  upon  real  estate  upon 
specified  day,  by  posting  copy  of  said  writ 
of  attachment,  attached  to  a  notice  notify- 
ing defendant  that  said  property  was  at- 
tached, on  premises,  officer  was  permitted, 
on  trial  of  action  to  quiet  plaintiff's  title 
depending  upon  validity  of  service  of  writ, 
to  testify  that  he  posted  papers  on  building 
on  premises,  and  it  appearing  from  testi- 
mony that  land  was  a  lot  vacant  except  as 
to  portion  occupied  by  an  office,  court  held 
showing  prima  facie  sufficient  and  that 
building  must  necessarily  be  most  con- 
spicuous place  on  land. — Davis  v.  Baker, 
72  Cal.  494,  498,  14  Pac.  102. 

«.  Same— Entries  la  nooks  la  sheriff's 
ofllce  showing  brief  memoranda  of  receipts 
of  writs  of  attachments,  dates  of  return, 
and  proceedings  thereon,  entries  being  made 
in  usual  course  of  business,  as  It  was  actu- 
ally transacted,  are  admissible  in  evidence 
whenever  sheriff  and  his  deputies  are  un- 
able to  recollect  with  accuracy  details  of 
proceedings.  Writs  and  returns  constitute 
primary  evidence  thereof.  But,  so  far  as 
these  memoranda  relate  to  same  matters 
that  are  contained  in  writs  and  returns, 
they  are  merely  cumulative;  In  so  far  as 
memoranda   contains   other   material    facts. 
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they  are  properly  admissible  as  books  of  of- 
ficial entry  made  in  usual  coarse  of  business 
at  time  of  transactions  to  which  they  refer. 
— Hesser  v.  Rowley,  189  Cal.  410,  415,  416, 
73  Pac.  156. 

As  to  return  being;  prima  fade  evidence 
of  facts  stated,  see  Kerr's  Cyc.  Pol.  Code, 
2d  ed.,  $  4178  and  note. 

7.  Same — Most  be  clear  and  satisfactory. 

— Where  such  proof  is  allowed  the  evidence 
must  be  clear  and  satisfactory. — Brusie  v. 
Gates,  80  Cal.  462,  472,  22  Pac.  284. 

8.  Where  testimony  of  the  officer  is 
merely  as  to  usual  custom  of  his  office  in 
serving  writs  of  attachment  and  he  states 
that  it  was  his  custom  to  levy  attachment 
by  first  posting  attachment  with  notice  of 
levy  upon  land  and  afterward  filing  same 
in  recorder's  office,  being  reverse  of  order 
then  prescribed  by  statute,  It  is  matter  for 
consideration  of  trial  court  whether  infer- 
ence from  that  custom  was  sufficient  to 
repel  presumption  that  officer  had  followed 
statutory  order  In  levying  attachment  in 
particular  case,  and  his  decision  either  way 
would  be  decision  upon  conflict  of  evidence 
which  would  not  be  reviewed  upon  appeal. 
— Porter  v.  Pico,  66  Cal.  165,  172. 

9.  Where  officer  expressly  says  on  cross- 
examination  that  he  is  not  willing  to  swear 
that  he  served  notice  with  copy  of  attach- 
ment, or  that  other  papers  served  were 
copies  of  originals,  but  that  he  is  satisfied 
that  he  did  serve  such  notice  and  that 
other  papers  were  true  copies,  and  it  is 
evident  that  he  testified  to  these  facts  not 
from  personal  recollection  of  them,  but  be- 
cause law  made  it  his  duty  to  do  certain 
things,  and  therefore  he  presumed  that  he 
had  done  them,  such  evidence  is  insufficient 
to  establish  proper  service,  and  determina- 
tion of  trial  court  to  contrary  will  be  re- 
versed upon  appeal. — Brusie  v.  Gates,  80  Cal. 
462,  472,  22  Pac.  284. 

10.  Facts  to  be  stated.  —  Where  officer 
states  in  his  return  that  he  did  certain  acts, 
as  constituting  levy,  which  would  not  make 
levy  valid,  subsequent  purchasers  have 
right  to  reply  upon  such  return  as  one 
stating,  in  effect,  that  acts  named  were  all 
acts  done  by  him.  This  doctrine  is  fully 
sustained  by  authorities.  But  where  officer 
states  In  general  terms  that  he  served  writ 
by  attaching  property,  fact  that  he  proceeds 
to  state,  in  addition,  that  he  did  certain 
acts,  specifically  naming  them,  and  which 
do  not  amount  to  valid  levy,  is  not  suffi- 
cient to  entitle  subsequent  purchaser  to 
reject  general  statement  in  return,  and 
maintain  that  officer  did  nothing  but  what 
is  set  out  in  return. — Brusie  v.  Gates,  80 
Cal.   462,  469,   22  Pac.   284. 

11.  It  is  duty  of  sheriff  to  state  fully 
In  his  return  what  acts  he  performed  in 
serving  writ,  in  order  that  court  may  be 
enabled  to  decide  upon  its  sufficiency  to 
constitute  valid  service.  It  will  be  as- 
sumed that  such  return  states  all  that  sher- 
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iff  did  toward  making  service,  and  if  facts 
so  stated  do  not  constitute  valid  service, 
there  is  no  lien  created  by  attachment- 
Sharp  v.  Baird,  43  Cal.  677,  580. 

12.  This  section  contains  no  express  pro- 
visions requiring  that  all  acts  necessary  to 
valid  levy  shall  be  set  out  in  return.  Gen- 
eral rule  with  regard  to  execution  of  mesne 
process  is,  that  all  presumptions  are  in 
favor  of  regularity  of  acts  of  officer,  and 
that  return  which  simply  states  that  proc- 
ess was  executed  is  sufficient  prima  facie, 
to  show  due  and  proper  execution.  This  is 
disputable  presumption  which  may  be  con- 
troverted, but  Is  good  as  against  collateral 
attack. — Rltter  v.  Scannell.  11  Cal.  239.  247, 
248,  70  Am.  Dec.  775;  Porter  v.  Pico,  55  Cal. 
165,  172;  Anderson  v.  Goflf,  72  Cal.  65,  74,  1 
Am.  St.  Rep.  34,  13  Pac.  73. 

13.  Same— Conspicuous  place  of  posting; 

— Return   need   not  state   that  papers  were 
posted  in  conspicuous  place  on  land  if  facts 
stated   show   that   place   was    necessarily  a 
conspicuous    one. — Davis   v.    Baker,    72   Cal 
494,  498,  14  Pac.  102. 

14.  Return  which  does  not  show  that 
officer  posted  "In  a  conspicuous  place  on  -the 
land,M  or  at  all,  copy  of  description  of  land. 
In  connection  with  copy  of  writ  of  attach- 
ment and  of  notice  that  land  had  been  at- 
tached, is  fatally  defective.  —  Watt  v 
Wright,  66  Cal.  202,  208,  6  Pac.  91. 

15.  Same— Delivery  of  copy  of  writ  and 
notice. — Return  of  attachment  of  growing 
crop  stating  that  officer  "attached  same  oy 
taking  into  my  custody,  and  not  putting 
keeper  in  charge,"  is  insufficient  in  that  it 
does  not  show  delivery  of  copy  of  writ 
and  notice  of  attachment  to  defendant  in 
possession. — Rudolph  v.  Saunders.  Ill  Cal 
233,    286,    43   Pac.    619. 

16.  Same — Description  of  property.— Re- 
turn of  sheriff  filed  in  recorder's  office,  and 
which  through  error  does  not  describe 
property  attached,  can  not  be  amended  so 
as  to  postpone  rights  of  creditors  attaching 
it  subsequent  to  filing  but  before  amend- 
ment.—Webster  v.  Haworth,  8  Cal.  21  25 
68  Am.  Dec.  287. 

17.  Same  —  Same  —  Variance  In  descrip- 
tion of  property  in  attachment  proceedings 
and  in  deed  pursuant  to  sale  upon  execu- 
tion, is  immaterial  if  variance  Is  not  such 
as  to  mislead  any  one  thereby,  and  is  suffi- 
cient to  enable  sheriff  to  identify  property. 
—Godfrey  v.  Monroe,  101  Cal.  224.  228,  35 
Pac.    761. 

18.  Same  —  Occupancy     of      premises. 

Where  return  shows  that  service  was  made 
by  posting  copy  of  attachment  upon  prem- 
ises,  it  should  state   whether  or  not  there 
was   any   occupant   on   premises.— Sharp   v 
Baird,  43  Cal.  577,  679. 

19.  Same— Order  of  performance  of  vari- 
ous acts  of  service,  as  prescribed  by  stat- 
ute,   should   be   shown    in    return Watt   v 

Wright,  66  Cal.  202,  208,  5  Pac.  91 
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20.  Same— Portia*  of  copy  of  writ. — It  is 

not  sufficient  to  state  that  "notice"  was 
posted  upon  premises.  Sheriff  has  no  au- 
thority to  substitute  notice  for  copy  of  writ, 
which  statute  requires  to  be  posted. — Sharp 
v.  Baird,  43  Cal.  677.  679. 

21.  Return  —  Not  conclusive.  —  Statute 
does  not  make  return  conclusive,  or  only 
evidence  of  manner  of  execution  of  process. 
— Ritter  v.  Scannell,  11  Cal.  239,  249,  70  Am. 
Dec.    775. 

See  pars.  4-9,  11,  this  note. 

22.  Same— Same— On  third  party. — Re- 
turn of  officer  is  not  conclusive  as  to  regu- 
larity of  attachment  of  property  in  hands 
of  third  party,  in  action  between  attaching 
creditor  and  such  third  party. — Blanc  v. 
Paymaster  Min.  Co.,  95  Cal.  524,  631,  29  Am. 
St.    Rep.    149,    80    Pac.    765. 

23.  Certificate  of  sheriff  that  property 
stood  in  name  of  trustee  at  time  of  levy 
is  not  conclusive  in  action  between  one 
claiming"  under  execution  sale  in  attachment 
suit    and    one    claiming:    under    trust-deed, 


where  latter  produced  such  deed  in  evidence 
and  an  Inspection  thereof  showed  It  to  be 
void. — Johnson  v.  Miner,  144  Cal.  785,  788, 
78  Pac.  240. 

As  to  return  mot  being  conclusive  on  gar- 
nishee, see,  ante,  5  644  and  note. 

24.  Same— Recording;,  aa  notice. — Return 
of  officer  and  recording  of  notice  of  attach- 
ment of  real  estate  in  recorder's  office  is 
notice  sufficient  to  put  subsequent  pur- 
chaser on  inquiry,  and,  if  return  is  such  as 
may  lawfully  be  aided  by  parol  evidence, 
he  is  bound  to  take  notice  of  fact,  and 
take  land  at  his  peril,  and  subject  to  right 
of  purchaser  upon  execution  sale  in  attach- 
ment suit  to  make  good  his  title  by  such 
evidence. — Brusie  v.  Gates,  80  Cal.  462,  468, 
22  Pac.   284. 

25.  Same — Sneriff  la  concluded  by  hla  re- 
torn  when  it  is  set  up  by  any  party  who 
may  claim  something  under  it. — Harvey  v. 
Foster,  64  Cal.  296,  298,  30  Pac.  849.  See 
Meherin  v.  Saunders,  110  Cal.  463,  465,  42 
Pac.  966. 


§560.  RELEASE  OF  REAL  PROPERTY  FROM  ATTACHMENT.  An 

attachment  as  to  any  real  property  may  be  released  by  a  writing  signed  by  the 

plaintiff,  or  his  attorney,  or  the  officer  who  levied  the  writ,  and  acknowledged 

and  recorded  in  the  like  manner  as  a  grant  of  real  property;  and  upon  the 

filing  of  such  release,  it  is  the  duty  of  the  recorder  to  note  the  same  on  the 

record  of  the  copy  of  the  writ  on  file  in  his  office.    Such  attachment  may  also 

be  released  by  an  entry  in  the  margin  of  the  record  thereof,  in  the  county 

recorder's  office,  in  the  manner  provided  for  the  discharge  of  mortgages  under 

section  twenty-nine  hundred  and  thirty-eight  of  the  Civil  Code. 

History:     Enactment  approved  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  709,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  445. 


CHAPTER  V. 

BECEIVERS. 

$  564.     Appointment  of  receiver.  §  568.    Powers  of  receivers. 

|  565.     Appointment  of  receivers  upon  disso-  §  569.     Investment  of  funds. 

lution  of  corporations.  S  570.    Disposition    of    unclaimed    funds    in 
$  566.    Who  shall  not  be  appointed.  hands  of  receiver. 

$  567.     Oath   and   undertaking. 

§564.  APPOINTMENT  OF  BECEIVERS.  A  receiver  may  be  appointed 
by  the  court  in  which  an  action  is  pending,  or  by  the  judge  thereof. 

1.  In  an  action  by  a  vendor  to  vacate  a  fraudulent  purchase  of  property,  or 
by  a  creditor  to  subject  any  property  or  fund  to  his  claim,  or  between  partners 
or  others  jointly  owning  or  interested  in  any  property  or  fund,  on  the  appli- 
cation of  the  plaintiff,  or  of  any  party  whose  right  to  or  interest  in  the  prop- 
erty or  fund,  or  the  proceeds  thereof,  is  probable,  and  where  it  is  shown  that 
the  property  or  fund  is  in  danger  of  being  lost,  removed,  or  materially  injured ; 

2.  In  an  action  by  a  mortgagee  for  the  foreclosure  of  his  mortgage  and  sale 
of  the  mortgaged  property,  where  it  appears  that  the  mortgaged  property  is  in 
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danger  of  being  lost,  removed,  or  materially  injured,  or  that  the  condition  of 
the  mortgage  has  not  been  performed,  and  that  the  property  is  probably  insuffi- 
cient to  discharge  the  mortgage  debt ; 

3.  After  judgment,  to  carry  the  judgment  into  effect; 

4.  After  judgment,  to  dispose  of  the  property  according  to  the  judgment, 
or  to  preserve  it  during  the  pendency  of  an  appeal,  or  in  proceedings  in  aid 
of  execution,  when  an  execution  has  been  returned  unsatisfied,  or  when  the 
judgment  debtor  refuses  to  apply  his  property  in  satisfaction  of  the  judgment ; 

5.  In  the  cases  when  a  corporation  has  been  dissolved,  or  is  insolvent,  or  in 
imminent  danger  of  insolvency,  or  has  forfeited  its  corporate  rights ; 

6.  In  an  action  of  unlawful  detainer,  in  those  cases  in  which  the  superior 
court  has  exclusive  original  jurisdiction ; 

7.  In  all  other  cases  where  receivers  have  heretofore  been  appointed  by  the 
usages  of  courts  of  equity. 

History:  Enacted  March  11,  1872,  founded  upon  §  143  of  Practice 
Act  as  amended  in  1854;  amended  May  3,  1919,  State,  and  Amdts. 
1919,  p.  251.    In  effect  July  22,  1919. 

Same  —  Proper  to  subject  seat  and 
membership  in  stock-board  to  execu- 
tion. 

Same — Sufficiency  of  order. 

Same— To  sell  patent-right. 

Bond  must  be  required  on  making  or- 
der — In  general. 

Same — As  to  necessary  parties  to. 

Same — Amendment  of — Curing  defect 
of  parties. 

Same — Insertion  of  amount  after  sig- 
nature but  before  filing. 

Complaint  or  affidavit  —  Must  state 
facts  sufficient  to  support  one  of 
the  subdivisions  of  the  above  sec- 
tion. 

Same — Except  in  case  of  irreparable 
injury. 

Construction  of  section — With  section 
400  of  Civil  Code. 

Corporation — Deadlock  of  directors — 
Appointment  of  receiver. 

Same — Jurisdiction  of  court  to  appoint 
for. 

Same — Same — Consent  of  corporation. 
Same  —  Not    insolvent,    nor    charged 

with  fraud,  can  not  be  enjoined  by 

receivership. 

Court  commissioner — Can  not  appoint 
receiver. 

Same — Same  —  Appointment  only  by 
court  or  judge. 

Death  of  former  receiver — No  ground 
for  appointment. 

Definition  of  receiver. 

Directors  of  corporation — Can  not  be 
enjoined  from  conducting  business 
by  receivership  in  suit  by  private 
person. 


APPOINTMENT  OP  RECEIVER.  15. 

I.  In  General,  1-81. 
II.  In    Mortgage    Foreclosure  —  Subdivi- 
sion 2,  82-96.  !*• 

III.  After  Judgment— Subdivision  3, 97-102.  17. 

IV.  Corporation  Dissolved — Subdivision  5,      18, 19. 

103-107. 
V.  Unlawful  Detainer  —  Subdivision  6,  20. 

108.  21. 

VI.  Where  Receivers  Have  Been  Hereto- 
fore Appointed— Subdivision  7,  109-  22 
111. 
VII.  Remedies — In  General,  112-127.  23. 

I.  In  General. 

1.  Action  at  law  for  rents — Does  not  au- 

thorize  receiver  to  preserve   future  24. 

rents. 

2.  Action  can  not  be  brought  for  mere  25. 

appointment   of   receiver  —  In   gen- 
eral. 26. 
3, 4.  Same — Appointment  of  a   receiver  is 

merely  auxiliary  to  action.  27. 

5.  Same — Same — Purpose  is  to  preserve 

property  pending  litigation.  28. 

6.  Action  to  quiet  title — Fraud  and  un-  29. 

due  influence  charged. 

7.  Same — Same — "Cases  in  which  receiv- 

ers have  heretofore  been  appointed  30 

in  equity." 

8- 10.  Appointment   of  receivers — And  their  31 

powers. 

II.  Same — Affidavit   absent — Presumption.  32. 

12.  Same — Appeal   from — Absence  of  bill 

of  exceptions.  33 

13.  Same — Ex    parte    order    appointing —  34. 

Validity  of — Appeal. 

14.  Same — Is  in  effect  an  equitable  execu- 

tion. 
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35.  Same — In  case  of  corporation  operat- 

ing mines. 

36.  Same — Control  by  section  400  of  Civil 

Code. 

37.  Dissolution  of  copartnership— Receiver 

to  take  charge  of  property  pending 
suit. 

38.  Ejectment  —  Above    section    does    not 

justify  appointment  in. 

39.  Same — Receiver  in,  after  judgment  on 

appeal. 

40.  Exception    to    rule  —  Appointment    in 

case  of  defunct  corporation. 

41.  Exercise  of  power  of  appointing  a  re- 

ceiver— Rests  in  sound  discretion  of 
court. 

42.  Failure  to  perform  contract — Defeats 

right  to  receivership. 

43.  Same — Legal    rights   alone    not   basis 

for  appointment  of  receiver. 

44, 45.  Interest  acquired  by  receiver. 

46-49.  Interference  with  discharge  of  duties 
of  receiver. 

50.  Notice   to   parties — A   prerequisite   to 

appointment. 

51.  Nullity  of  order — May  be  objected  to 

by  new  party  to  action. 

52.  Partition  cases — Receivers  in. 

53.  Same — Action   partakes   of   principles 

of  equity  more  than  of  law. 

54.  Same — In  partition  of  personal  prop* 

erty. 

55.  Same — Power  to  appoint  receiver  in, 

should    be    limited    by    usages    in 
equity. 

56.  Same — Receiver  not  appointed  in. 

57.  Same — Receiver  only  as  authorized  by 

statute. 

58.  Perishable  property — Receiver  to  con- 

serve. 

59.  Property  to  be  specified  in  order  of  ap- 

pointment. 

60.  Same  —  But   in   specified    cases    men- 

tioned may  be  general. 

61.  Same — Purchaser   at    foreclosure    sale 

entitled  to  income  from  time  of  sale. 

62.  Same — Receiver  of  corporation  —  Not 

appointed    on   suit   of   private   per- 
son. 

63.  Receiver  not  appointed — Mortgagee  in 

possession  committing  no  waste. 

64.  Same — Unless  obviously  necessary. 

65.  Recovery  on  bond  of — Attorney's  fees 

as  settled  by  note. 

66.  Same — Same — Retrial  —  Maturity  and 

payment  of  note. 

67.  Rule  in  equity — That  receiver  may  be 

appointed  before  answer. 

6S.  Sequestration  of  property  —  Not  ef- 
fected by  mere  appointment  of  re- 
ceiver. 

69-  73.  Stipulation  of  parties— Not  basis  for 

receivership. 
C.  C.  P. — 87  1377 


74.  8ame — Enlarges   rights   of   mortgagee 
against  mortgageor  only. 

75.  Title  to  property — Not  involved  in  ap- 
pointment of  receiver. 

76.  Same  —  Where    pleadings    insufficient 
and  property  not  specified. 

77,  78.  Waste — Mining  property  by  insolvent 
defendant,  an  exceptional  case. 

79.  Same — May  be  restrained  in  favor  of 
purchaser,  but  no  receivership. 

80.  Wife's  claim  to  maintenance — Is  equi- 
table demand. 

81.  Same — Husband  compelled  to  give  se- 
curity for  maintenance. 

II.  In    Mortgage   Foreclosure  —  Subdivi- 
sion 2. 

82.  Actual  value  of  premises  less  than 
rents. 

83-  87.  Foreclosure    of    mortgage  —  Appoint- 
ment under  the  above  section. 

88.  Same — Application  for  appointment — 
Conflicting  evidence. 

89.  Same — Court  may  appoint  surviving 
trustee. 

90.  Same  —  Default  in  payment  under 
terms  of  mortgage  or  deed  of  trust. 

91.  Same — To  sell  crops  and  apply  to  de- 
ficiency. 

92.  Same — When  terms  of  mortgage  vio- 
lated. 

93.  Insufficient  to  pay — Allegation  conclu- 
sion only. 

94.  Same — Mere  allegation  that  property 
probably  insufficient,  not  sufficient 
cause. 

95.  Objection  to  appointment  pendente 
lite — Answered  by  above  section. 

96.  Receiver — Can  not  be  appointed  in  di- 
vorce after  judgment. 

III.  After  Judgment* — Subdivision  3. 

97.  Appointment  to  carry  out  judgment — 
Only  when  it  affects  specific  prop- 
erty. 

98.  Conveyance  may  be  compelled — By  ap- 
pointment of  receiver. 

99.  Divorce — Appointment  when  judgment 
makes  alimony  a  lien. 

100.  Jurisdiction  wanting  to  appoint  re- 
ceiver —  Defendant  appealing  and 
giving  stay-bond. 

101.  Powers  and  duties  of  receiver — Fixed 
by  decree. 

102.  Upon  proceedings  supplementary  to 
execution. 

IV.  Corporation  Dissolved — Subdivision   5. 

103.  Charter  forfeited  by  corporation  — 
Provision  that  receiver  "must"  be 
appointed,  means  "may  be." 

104.  Corporation  ceasing  to  exist. 

105.  Dissolution  of  corporation — At  suit  of 
private  person  not  permissible. 
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106.  Same  —  Not     within    jurisdiction     of 

courts  of  equity. 

107.  Receivership— After   judgment   declar- 

ing forfeiture   of   charter  —  Is   not 
penalty. 

V.  Unlawful  Detainer — Subdivision  6. 

108.  Construction    of    subdivision — Amend- 

ment not  retroactive. 

VI.  Where  Receivers  Have  Been  Hereto- 

fore appointed— Subdivision  7. 

109.  Construction   of   subdivision — In   gen- 

eral. 

110.  Same  —  Was   intended   to   include   all 

cases  not  previously  enumerated. 

111.  "Usages  of  courts  of  equity" — Means 

long-continued   practice. 

VII.  Remedies — In  General. 

112.  Appeal   from   order  appointing — Ade- 

quate remedy. 

113.  Appointment  not  allowed  on  collateral 

attack,  when. 

114.  Certiorari — Goes  only  in  cases  of  ex- 

cess of  jurisdiction. 

115.  Same — Not  proper  where  appeal  lies. 

116.  Jurisdiction  —  On   collateral  attack  — 

Sustained  by  inferences. 

117.  Prohibition — Not  remedy  to  determine 

authority,  because  appeal  lies. 

118.  Same — Prohibition  proper — In  case  of 

excess  of  jurisdiction. 

119.  Same — Same  —  As  where  appointment 

would  displace  management  of  cor- 
poration. 

120.  Same — Same — But   application   to    be 

made  first  to  lower  court. 

121.  Same — Same — In   action    against   cor- 

poration, when. 

122.  Same — Same — Where  court  has  juris- 

diction of  subject-matter  and  of  par- 
ties. 

123.  Same — Same — Where    order    of    court 

appointing  receiver  is  in  excess  of  its 
jurisdiction. 

124.  Same — Same — Where    second    receiver 

appointed  by  court  of  equal  jurisdic- 
tion. 

125.  Title  can  not  be  tried  on  application 

for  writ  of  prohibition. 

126.  Vacated — Order,  is  improvidently  made, 

even   though   motion   for   new   trial 
pending. 

127.  Same — When  judgment  for  defendant. 

I.     IN  GENERAL. 

1.     Action    at    law    for    rents— Does    not 
authorise  receiver  to  preserve  future  rests. 

— Where,  In  action  for  rents  of  land  In  dis- 
pute, order  was  mao\e  appointing  receiver, 
•'with  view  of  preserving  future  rents"  to 
abide  result  of  action,  case  had  not  char- 


acter of  suit  in  equity  to  subject  rents  to 
payment  of  debt  to  plaintiff,  and  law  did 
not  authorize  appointment  of  receiver. — San 
Jose  Safe  Deposit  Bank  v.  Bank  of  Madera, 
121  Cal.   543,   545,   54  Pac.   85. 

2.  Action  can  not  be  brought  for  mere 
appointment      of     receiver  — In      ajcneral.— 

There  is,  of  course,  no  such  thing  as  action 
brought  distinctively  for  mere  appointment 
of  receiver;  such  appointment,  when  made, 
is  ancillary  to,  or  in  aid  of,  action  brought. 
Its  purpose  is  to  preserve  property  pending 
litigation,  so  that  relief  awarded  by  judg- 
ment, if  any,  may  be  effective,  but  there  is 
no  statute  in  this  state  which  undertakes 
to  confer  upon  private  person,  either  as 
stockholder  or  creditor,  right  to  maintain 
action  to  dissolve  corporation  upon  ground 
that  it  is  insolvent,  or  to  obtain  relief  by 
seizing  its  property  out  of  hands  of  its  con- 
stituted management  and  placing  it  in 
hands  of  receiver.  —  Murray  v.  Superior 
Court,  129  Cal.  628,  6S2,  62  Pac.  191. 

S.  Same— Appointment  of  a  receiver  Is 
merely  auxiliary  to  actios  which  "is  pend- 
ing" under  this  section. — Yore  v.  Superior 
Court,  108  Cal.  431,  435,  41  Pac.  477. 

4.  There  is  no  power  in  any  court,  under 
this  section,  to  appoint  receiver  without 
action  brought  in  which  person  to  be  af- 
fected by  order  is  party  (concur,  op.  Thorn* 
ton,  J.). — Ex  parte  Casey,  71  Cal.  269,  27*. 
12  Pac.  118. 

5.  Same— Same— Pnrpose  Is  to  preserve 
property  pending  litigation. — There  is  no 
such  thing  as  action  brought  distinctly  for 
mere  appointment  of  receiver.  Such  ap- 
pointment when  made  is  ancillary  to  or  in 
aid  of  action  brought.  Its  purpose  is  to 
preserve  property  pending  litigation,  so  that 
relief  awarded  by  judgment,  if  any,  may  be 
effective.  Authority  conferred  upon  court 
to  make  appointment  necessarily  presup- 
poses that  action  Is  pending  before  it,  insti- 
tuted by  some  one  authorized  by  law  to 
commence  it. — La  Societe  Francaise  v.  Dis- 
trict Court,  53  Cal.  495,   553. 

6.  Action  to  quiet  title— Fraud  and  ansae 
Influence  charged  in  procuring  a  convey- 
ance alleged  to  have  been  thus  procured 
without  due  consideration,  the  property  not 
being  in  any  imminent  danger  of  destruc- 
tion or  dissipation,  does  not  furnish  a  case 
in  which  a  receiver  can  be  appointed,  under 
the  provisions  of  subdivision  1  of  above  sec- 
tion.—Miller  v.  Oliver,  174  Cal.  407,  163  Pac. 
355. 

7.  Same— Same— "Cases  in  which  re- 
ceivers have  heretofore  heen  appointed  la 
equity,"  provided  as  a  ground  for  the  ap- 
pointment of  a  receiver  by  subdivision  7 
of  above  section,  does  not  apply  to  and 
authorize  the  appointment  of  a  receiver  in 
an  action  to  quiet  the  title  to  land,  re- 
ceivers not  having  been  heretofore  ap- 
pointed by  courts  of  equity  in  such  case*. 
—Miller  v.  Oliver,  174  Cal.  407.  163  Pac  355. 

See,  also,  Part  VI,  this  note. 
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8.  Appointment  of  receivers— And  their 
powers  and  duties  are  regulated  by  this 
section. — Havemeyer  v.  Superior  Court,  84 
Cal.  327,  355,  18  Am.  St.  Rep.  192,  10  I*  R.  A. 
627,   24  Pao.   121. 

See,  also,  par.  101,  this  note. 

As  to  eases  where  It  Is  proper  that  a 
receiver  he  appointed,  see  note  72  Am.  St. 
Rep.    29. 

9.  The  appointment  of  a  receiver  must 
be  ancillary  to  pending  and  independent 
cause  of  action.  There  is  no  such  thing  as 
an  action  solely  for  the  appointment  of  a 
receiver,  and  where  there  is  no  independent 
cause  of  action  stated,  there  can  be  no  valid 
order  appointing  a  receiver. — Hobson  v. 
Pacific  States  Mercantile  Co.,  5  Cal.  App.  94, 
101,  89  Pac.  866. 

10.  A  receiver  is  an  officer  of  the  court; 
his  appointment  is  provisional.  He  is  ap- 
pointed in  behalf  of  all  parties,  and  not  of 
the  complainant  or  of  the  defendant  only. 
He  is  appointed  for  the  benefit  of  all  par- 
ties who  may  establish  rights  in  the  cause. 
The  money  in  his  hands  is  in  custodia  legls 
for  whoever  can  make  out  a  title  to  it.  It 
is  the  court  itself  which  has  the  care  of  the 
property  in  dispute.  The  receiver  is  but 
the  creature  of  the  court;  he  has  no  powers 
except  such  as  are  conferred  upon  him  by 
the  order  of  his  appointment  and  the  course 
and  practice  of  the  court. — Spring  Valley 
Water  Co.  v.  San  Francisco,  225  Fed.  728. 

11.  Same  — -  Affidavit  absent  — -  Presump- 
tion.— In  the  absence  of  an  affirmative  show- 
ing that  the  court  abused  its  authority  in 
appointing  the  receiver  the  due  regularity 
of  the  court's  action  in  that  regard  will  be 
presumed.  In  other  words,  where  there  Is 
no  bill  of  exceptions  or  other  record  show- 
ing on  what  evidence  the  court  based  its 
order  the  presumption  will  be  Indulged  that 
the  court  had  before  It  facts  sufficient  to 
justify  the  order  notwithstanding  that  the 
facts  disclosed  by  the  complaint  might  not 
in  themselves,  taken  alone  be  enough  to 
warrant  the  appointment  under  this  section. 
— Ulm  v.  Pratjier,  29  Cal.  App.  92,  154  Pac. 
611. 

As  to  what  complaint  or  affidavit  must 
show,  see  par.  22,  this  note. 

As  to  the  affidavit  for  the  appointment  of 
a  receiver  and  Its  sufficiency  If  made  on  In- 
formation and  belief*  see  note  11  Ann.  Cas. 
980. 

As  to  affidavit  or  verified  bill  as  essential 
to  proceedings  for  the  appointment  of  a  re- 
ceiver, see  note  Ann.  Cas.  1913A,  608. 

12.  Same— Appeal  from— Absence  of  bill 
of  exceptions^ — Where  the  record  on  appeal 
from  an  order  appointing  a  receiver  con- 
tains no  bill  of  exceptions  showing  what 
papers  were  used  or  what  evidence  was  in- 
troduced on  the  hearing  of  the  motion,  and 
such  matters  do  not  otherwise  appear,  the 
proper  order  to  be  made,  in  response  to  a 
motion   to   dismiss   the  appeal,   is  to  affirm 


the  order  appointing  the  receiver. — Borges 
v.  Dunham,  169  Cal.  83,  145  Pac.  1011. 

IS.  Same— Ex  parte  order  appointing— 
Validity  of— Appeal. — The  validity  of  ex 
parte  order  appointing  receiver  must  be  de- 
termined by  proceedings  upon  which  it  is 
based,  and  any  proceedings  taken  subse- 
quent thereto  upon  the  hearing  of  a  motion 
to  vacate  it,  or  amended  pleadings  filed 
thereafter,  are  immaterial  and  can  not  be 
considered  upon  an  appeal  from  the  order. 
— Hobson  v.  Pacific  States  Mercantile  Co., 
5  Cal.  App.  94,  100,  89  Pac.  866. 

14.  Same — 1«  In  effect  an  equitable  exe- 
cution.— Appointment  of  receiver  is  equi- 
table remedy  and  has  been  said  to  be  in 
effect  equitable  execution.  Remedy  is  pro- 
visional one  and  bears  similar  relation  to 
courts  of  equity  that  proceedings  in  at- 
tachment bear  to  courts  of  law.  Taking 
possession  of  property  of  another  is  seem- 
ingly harsh  proceeding,  but  justified  by 
circumstances  which  admit  its  adoption, 
either  arising  from  contract  or  general 
rules  of  law. — McLane  v.  Placer vi lie  &  S. 
V.  R.  Co.,  66  Cal.  606,  616,  6  Pac.  748. 

15.  Same  — Proper  to  subject  seat  and 
membership  In  stock-board  to  execution* — 

Where  a  judgment-debtor  has  property  con- 
sisting of  seats  and  memberships  in  stock 
exchange  and  produce  exchange,  It  has 
been  said  that  in  bankruptcy  they  pass  to 
assignee  subject  to  rules  of  board;  but  they 
must  be  subject  to  execution  in  some  mode, 
perhaps  by  creditors'  bill  or  by  proceedings 
supplemental  to  execution,  in  which  re- 
ceiver can  be  appointed  and  transfer  to 
him  be  compelled. — Habenicht  v.  Lissak,  7ft 
Cal.  351,  352,  12  Am.  St.  Rep.  68,  5  L  R.  A 
713,  20  Pac.  874. 

See  note  72  Am.  St.  Rep.  40. 

16.  Same— Sufficiency  of  order. — Where 
an  order  does  not  In  direct  language  ap- 
point a  receiver,  but  it  is  clear  from  the 
language  used  by  the  court  who  was  in- 
tended to  be  appointed,  the  fact  that  the 
mandatory  words  of  the  order  were  directed 
to  another  than  the  one  intended  will  not 
Invalidate  the  order,  since  the  substance 
rather  than  the  form  of  the  order  must  be 
considered. — Cook  v.  Terry,  19  Cal.  App. 
765,  127  Pac.  816. 

17.  Same  —  To  sell  patent-right. — While 
United  States  courts  have  jurisdiction  of 
any  questions  which  arise  as  to  title  to 
property  protected  by  letters-patent  of 
United  States,  yet  as  the  thing  itself  is  not 
exempt  from  seizure  and  sale  by  laws  of  the 
state,  upon  principle  and  authority  the 
order  of  court  appointing  a  receiver  to  sell 
patent-right  held  by  a  defendant,  in  satis- 
faction of  judgment  which  plaintiff  had  re- 
covered, was  proper. — Pacific  Bank  v.  Rob- 
inson. 57  Cal.  520,  525,  40  Am.  Rep.  120. 

18.  Bond  must  be  required  on  makln*? 
order— In  general. — Appointment  of  receiver 
to   take   property   and   business   out   of   the 
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hands  of  persons  in  possession  and  claiming; 
ownership  thereof,  without  requiring  bond 
from  plaintiff  in  action,  would,  in  most 
cases,  be  gross  abuse  of  discretion. — Fischer 
▼.  Superior  Court,  HO  Cal.  129,  139,  42  Pac 
661. 

19.  Receiver  will  not  be  appointed  upon 
ex  parte  application,  without  requiring  am- 
ple security  by  undertaking  with  sufficient 
sureties  for  all  damages  that  may  be  caused 
by  appointment,  if  it  shall  turn  out  that  it 
was  made  without  sufficient  cause. — Have- 
meyer  v.  Superior  Court,  84  Cal.  327,  365,  18 
Am.  St.  Rep.  192,  10  L  R.  A.  627,  24  Pac. 
121. 


20.  Same— As  to  necessary  parties   to. — 

An  undertaking,  upon  the  appointment  of  a 
receiver,  which  does  not  run  to,  or  in  favor 
of,  all  of  the  defendants  is  improper  under 
section  566,  Code  of  Civil  Procedure. — Title 
Ins.  &  Trust  Co.  v.  California  Development 
Co..  164  Cal.  58,  127  Pac.  502. 

21.  Some  —  Amendment  of— Coring;  de- 
feet  of  parties* — Where  a  defect  In  the  un- 
dertaking, in  that  It  did  not  run  to  or  in 
favor  of  all  of  the  defendants,  was  called  to 
the  attention  of  the  court  below,  and  that 
thereupon  it  ordered  the  plaintiff  to  procure 
and  file  a  new  undertaking  in  the  same 
penal  sum,  running  to  all  the  defendants, 
ratifying  and  confirming  the  original  un- 
dertaking, and  providing  that  the  liability 
on  the  undertaking  last  filed  should  relate 
back  to  and  cover  all  damages  caused  by  the 
appointment  from  the  time  it  was  made,  and 
thin  was  immediately  done,  it  is  unneces- 
sary to  say  whether  or  not  this  undertaking 
operated  to  make  the  appointment  of  the 
receiver  valid  from  the  beginning.  At  all 
events  it  would  operate  to  make  it  valid 
from  the  time  of  the  filing  of  the  second 
undertaking,  and  it  would  also  cure  any  de- 
fects in  the  manner  of  the  execution  of  the 
original  undertaking. — Title  Ins.  &  Trust 
Co.  v.  California  Development  Co.,  164  Cal. 
58,  127  Pac.  502. 

22.  Same— Inaertlon  of  amount  after  sla> 
natare  bat  before  flllng. — At  the  time  the 
undertaking  was  signed  by  the  attorney  in 
fact  the  amount  of  the  obligation  was  not 
inserted  therein.  Before  it  was  filed  the 
words  "three  thousand  dollars"  were  in- 
serted In  the  appropriate  place  by  a  person 
authorized  by  the  attorney  in  fact  to  do  so. 
The  person  who  wrote  these  words  pre- 
sented to  the  court  the  written  evidence  of 
his  authority  to  do  so,  and  thereupon  the 
undertaking  was  accepted  and  approved  by 
the  court  and  the  order  was  made  appoint- 
ing the  receiver.  These  facts  do  not  In- 
validate the  undertaking. — Title  Ins.  & 
Trust  Co.  v.  California  Development  Co.,  164 
Cal.  58,  127  Pac.  502. 

28.  Complaint  or  affidavit  —  Most  Mate 
farts  sufficient  to  support  one  of  the  sub- 
divisions of  above  aeetlon. — Second  subdi- 
vision of  this  seetlon  states  various  conclu- 


sions which  must  be  made  by  court,  before 
it  can  appoint  receiver  In  foreclosure  suits. 
Complaint  or  affidavit,  on  which  application 
for  receiver  Is  based,  must  state  facts  which 
support  one  or  more  of  these  conclusions. 
It  is  not  enough  to  state  conclusions  of  law 
alone.  The  value  must  be  alleged.  Mere 
averment  that  its  value  Is  insufficient,  or 
that  premises  are  insufficient,  will  not  be 
sufficient. — Bank  of  Woodland  v.  Stephens, 
144  Cal.  659,  660.  79  Pac.  379. 

Aa  to  affidavit  on  application  for  appoint- 
ment of,  Its  absence,  and  presumption,  see 
par.  11,  this  note. 


24.  Same— Except  In  ease  of  Irreparable 
Injury. — So  harsh  a  measure  as  appoint- 
ment of  receiver  to  take  property  out  of 
one's  possession  without  trial  will  not  be 
indulged  in  by  court  without  previous  no- 
tice to  defendant,  it  would  be  unjustifiable 
except  where  it  clearly  appeared  that  irrep- 
arable injury  would  be  done  during  the 
few  days  necessary  for  hearing  on  notice, 
and  even  in  such  an  extreme  case  temporary 
injunction  would  usually  be  sufficient. — 
Fischer  v.  Superior  Court,  110  Cal.  129.  138. 
42  Pac.  561. 

25.  Construction  of  section— With  aee- 
tlon 400  of  Civil  Code. — In  this  section  is  ex- 
press enumeration  of  parties  and  only  par- 
ties (expressio  unlus  est  exclusio  alterius — 
expression  of  one  thing  Is  exclusion  of 
another)  whose  Interest  demands  that 
"may"  should  be  read  "must,"  considering 
this  language  in  connection  with  section 
400  Civil  Code,  which  provides  that  direc- 
tors in  office  at  date  of  its  dissolution  shall 
settle  affairs  of  corporation,  unless  some 
other  persons  are  appointed. — Havemeyer 
v.  Superior  Court,  84  Cal.  327,  374.  18  Am. 
St.  Rep.  192,  10  L.  R.  A.  627,  24  Pac.  121. 

As   to   construction  of  subdivision   0,   see 

Part  V,  this  note. 

26.  Corporation  —  Dead -lock  of  directors 
—Appointment  of  receiver. — In  a  case  in 
which  there  exists  no  fraud  but  dissensions 
and  honest  differences  of  opinion,  among 
the  members  of  the  board  of  directors  of  a 
corporation  to  carry  on  its  business  to  ad- 
vantage, or  to  carry  it  on  at  all,  this  condi- 
tion of  affairs  furnishes  a  sufficient  reason 
to  invoke  the  action  of  a  court  of  equity 
and  to  justify  the  court  In  appointing  a 
receiver  to  take  charge  of  the  affairs  of 
the  company  and  arrest  or  prevent  the  re- 
sultant damages  to  the  corporation  and 
stockholders  that  would  otherwise  ensure. 
— Boyle  v.  Superior  Court.  176  Cal.  671* 
L.  R.  A.   1918D,  226,  170  Pac.   1140. 

As  to  dissensions  In  management  of  cor- 
porations being  a  around  for  the  appoint, 
ment  of  a  receiver  of  the  affairs  of  the  com- 
pany, see  discussion  and  full  collection  of 
authorities,  L.  R.  A.  1918D,  229:  23  R  C  L. 
23,  8  16. 

As  to  receiver  for  dissolved  Insolvent 
poratlon,  see  Part  IV,  this  note. 


) 


1880 


Tit.  VII,  Ch.  V.]        COURT   COMMISSIONER — DIRECTORS   OF   CORPORATION. 


•  M4 


27.  Same— Jurisdiction  of  court  to 
I'olut  for. — The  superior  court  is  without 
jurisdiction,  in  an  ordinary  action  at  law 
brought  by  a  private  Individual  against  a 
corporation  for  goods  sold  and  delivered, 
to  appoint  a  receiver  of  the  entire  assets 
of  the  defendant.  This  is  only  to  say  that 
there  is  no  jurisdiction  vested  in  the  court 
in  such  a  case  to  dissolve  the  corporation; 
for  the  power  of  a  receiver,  when  put  in 
motion,  of  necessity  supersedes  the  corpo- 
rate power. — Elliott  v.  Superior  Court,  168 
Cal.  727,  146  Pac.  101. 


28.     Same— Same— Consent  of  corporation. 

— The  fact  that  the  corporation  consents  to 
the  appointment  of  the  receiver  is  imma- 
terial, for  such  consent  can  not  confer  jur- 
isdiction on  the  court.  A  corporation  can 
not  in  this  indirect  manner  destroy  itself; 
it  can  not  put  beyond  its  reach  the  power 
to  do  that  for  which  it  was  created. — El- 
liott v.  Superior  Court,  168  Cal.  727,  145 
Pac.   101. 

As  to  stipulation  of  parties  as  not  basis 
for  appointment  of  receiver,  see  pars.  69-74, 
this  note. 


Same  — If ot  Insolvent,  nor  charged 
with  fraud*  can  not  be  enjoined  by  receiver- 
ship*— In  action  against  a  corporation, 
brought  for  purpose  of  taking  assets  and 
business  from  directors  and  turning  them 
over  to  receiver,  but  not  to  remove  direc- 
tors, or  either  of  them,  while  corporation 
has  not  been  dissolved  nor  adjudged  insolv- 
ent, and  no  attempt  is  made  to  have  it  dis- 
solved, and  in  absence  of  any  charge  of 
fraud  or  mismanagement  of  persons  who 
have  been  selected  by  corporation  to  man- 
age its  business,  court  does  not  possess 
power  to  appoint  receiver  to  take  property 
of  corporation  or  to  turn  it  over  to  third 
party. — Murray  v.  Superior  Court,  129  Cal. 
C28,  631,  62  Pac.  191. 

50.  Court  commissioner— Can  not  appoint 
receiver* — Where  court  commissioner,  ap- 
pointed by  district  court,  made  order  ap- 
pointing receiver  in  action  for  purpose  of 
setting  aside  sale  of  certain  personal  prop- 
erty on  ground  of  fraud,  and  receiver 
executed  bond,  order  made  by  court  commis- 
sioner was  Invalid,  and  bond  was  void. — 
Quiggle  v.  Trumbo,  56  Cal.  626,  627. 

51.  Same— Same— Appointment  only  by 
court  or  Judge. — According  to  this  section, 
receiver  may  be  appointed  by  court  or 
judge  thereof,  and  this  section  confines 
power  to  appoint  receiver  to  them,  and 
court  commissioner  can  not  act,  having  im- 
plied authority  so  to  do  by  section  259,  ante, 
and  order  appointing  receiver  by  court  com- 
missioner is  void. — Quiggle  v.  Trumbo,  66 
Cal.  626,  627. 


S3.  Death  of  former  receiver— No  ground 
for  appointment. — The  only  ground  for  ap- 
pointment of  receiver  was  death  of  former 
receiver,  appointed  on  appellant's  motion, 
before  Judgment;  but  that  ground  is  not 
tenable.     If  appellant  does  not  desire   re- 


ceiver, another  one  can  not  properly  be  ap- 
pointed at  request  of  respondent,  without 
some  showing  of  right  to  such  appointment, 
other  than  mere  fact  of  death  of  former  re- 
ceiver.— De  Leonis  v.  Walsh,  148  Cal.  254, 
82  Pac.  1047,  1048. 

SS.  Definition  of  receiver. — A  receiver  is 
a  person  authorized  to  take  possession  of 
property  in  litigation  for  the  purpose  of 
preserving  it  for  whichever  of  the  litigants 
the  court  may  finally  determine  is  entitled 
thereto. — Cook  v.  Terry,  19  Cal.  App.  765, 
127  Pac.  816,  817. 

84.  Directors  of  corporation  Can  not  be 
enjoined  from  conducting  business  by  re- 
ceivership In  suit  by  private  person. — In  ac- 
tion by  member  of  corporation,  organized 
for  purpose  of  mutual  protection,  payment 
of  stipulated  sums  to  members  and  not  for 
profit,  and  having  no  capital  stock,  and  in 
which  plaintiff  held  policy,  complaint  al- 
leging "that  large  amount  of  money  is  due 
upon  its  policies  Issued  upon  lives  of  its 
policy-holders,  that  holders  thereof  are 
clamorous  for  amounts  due,"  and  that  un- 
less court  interferes  and  takes  charge  of 
assets  of  said  corporation  they  will  be 
wasted  and  consumed  and  there  will  be 
nothing  left  with  which  to  pay  death  claims 
due  policy-holders,  an  order  enjoining  di- 
rectors from  carrying  on  business  of  cor- 
poration and  appointing  receiver,  directing 
him  as  such  receiver  to  take  charge  of  all 
moneys,  property,  and  assets  of  corporation, 
is  beyond  jurisdiction  of  court.— Murray  v. 
Superior  Court,  129  CaL  628,  630,  631,  634, 
62  Pac.  191. 

86.  Same— In  ease  of  corporation  oper- 
ating mines. — Where  corporation,  de  jure 
and  de  facto,  having  legal  title  to  certain 
mining  properties,  is  carrying  on  business 
of  operating  same  as  mines,  and  asserting 
full  ownership  and  right  of  possession 
thereof,  court  has  no  power,  during  pen- 
dency of  action  by  private  person,  to  take 
control  of  property  and  business  of  cor- 
poration out  of  corporate  management  and 
give  it  to  receiver. — Fischer  v.  Superior 
Court,  110  Cal.  129,  142,  42  Pac.  561;  Murray 
v.  Superior  Court,  129  Cal.  628,  683,  62  Pac. 
191. 

See  note  to  Cameron  v.  Oroveland,  etc., 
Co.,  72  Am.  St.  Rep.  36,  37,  60. 


86.  Same— Controlled  by  section  400  of 
Civil  Code. — Under  section  400  Civil  Code, 
and  this  section,  legislature  has  left  to  di- 
rection of  corporation,  convicted  of  violat- 
ing their  duty  to  people  of  the  state,  power 
and  discretion  to  pay  their  own  debts  and 
to  divide  their  own  property,  subject  to 
right  of  court  of  equity  to  interfere  and 
compel  them  to  proceed  properly;  if  any 
occasion  for  such  interference  should  arise 
as  to  creditors,  their  interest  must  in  most 
cases  be  opposed  to  the  appointment  of  re- 
ceiver.— Havemeyer  v.  Superior  Court,  84 
Cal.  827,  869,  18  Am.  St  Rep.  192,  10  L.  R.  A. 
«27,  24  Pac.  121. 


1381 


1504 


RECEI VERS — APPOINTMENT  OF — GROUNDS. 


IPt.  II. 


37.     Dissolution     of     copartnership  —  Re-       Spencer,  25  Cal.  11,  16;  La  Soclete  Francaise 


reiver  to  take  charge  of  property  pending; 
•nit. — In  action  in  equity  for  dissolution  of 
copartnership  and  for  accounting-,  where 
corporation  was  joined  as  co-defendant,  it 
appearing  that  title  to  property  stood  in 
name  of  said  corporation,  where  said  part- 
nership had  not  been  dissolved,  but  still 
existed,  and,  with  object  and  sole  purpose 
of  carrying  on  business  of  said  copartner- 
ship, had  organized  said  corporation  and 
transferred  by  deed  mining  property  here 
involved  to  it  for  purpose  of  carrying  out 
their  agreement,  and  said  corporation  was 
merely  nominal  corporation,  and  not  an  In- 
dependent corporation,  it  was  proper  to  ap- 
point receiver  to  take  charge  of  property 
pending  litigation. — Fischer  v.  Superior 
Court,  98  Cal.  67,  71,  32  Pac.  875. 

As  to  dissolution  of  corporation*  see  Part 
IV,  this  note. 

S8»  Ejectment— Above  section  does  not 
Jnstlfy  appointment  In. — This  section  auth- 
orizes appointment  of  receiver  in  certain 
cases  after  judgment  whether  the  suit  be 
at  law  or  in  equity.  It  also  specifies  cer- 
tain classes  of  "action"  in  which  receivers 
may  be  named  before  judgment,  but  this 
does  not  include  action  of  ejectment. — 
Bate  man  v.  Superior  Court,  54  Cal.  285,  288; 
Scott  v.  Sierra  L.  Co.,  67  Cal.  71,  76,  7  Pac 
131;  State  v.  District  Court,  13  Mont  416, 
422,  34  Pac.  609;  State  ex  rel.  New  York  S. 
Co.  v.  Second  Judicial  District  Court,  14 
Mont.   677,   695,  598,  37   Pac.  969. 


89.  Same— Receiver  In,  after  Judgment 
on  appeal. — Receiver  may  be  appointed  in 
action  of  ejectment  after  judgment  during 
pendency  of  appeal. — Garniss  v.  Superior 
Court,  88  Cal.  413,  417,  26  Pac.  351. 

40.  Exception  to  rnle  —  Appointment  In 
case  of  defunct  corporation* — Our  laws  rec- 
ognize the  necessity  of  providing  some 
means  for  administering  assets  of  defunct 
corporation,  and  propriety,  in  absence  of 
other  provisions,  of  appointing  receiver  for 
that  purpose:  but,  under  our  code,  rule  is 
not  to  appoint  receiver,  but  to  leave  whole 
matter  in  liquidation  and  distribution  to 
exclusive  control  of  directors  at  date  of  dis- 
solution. Appointment  of  receiver  is  the 
exception,  not  the  rule,  and  is  not  to  be 
made  unless  some  party  Interested,  either 
creditor  or  stockholder,  can  show  that  for 
protection  of  his  rights,  appointment  of  re- 
ceiver and  administration  of  assets,  under 
control  and  superintendence  of  court  of 
equity,  is  necessary. — Havemeyer  v.  Supe- 
rior Court,  84  Cal.  327,  361,  18  Am.  St.  Rep. 
192,  10  L.  R.  A.  627,  24  Pac.  121. 

See  Part  IV,  this  note. 

41.  Exercise  of  power  of  appointing;  a 
receiver— Rests  In  sonnd  discretion  of  court, 

to  be  governed  by  view  of  whole  circum- 
stances of  case,  one  of  circumstances  being 
probability  of  plaintiff  being  ultimately  en- 
titled to  a  decree. — Copper  Hill  Min.  Co.  v. 


v.  Selheimer,  57  Cal.  623,  624;  Curnow  v. 
Happy  Valley  B.  G.  &  H.  Co.,  68  Cal.  262. 
264.  9  Pac.  149;  Fish  v.  Benson,  71  CaL  428. 
435,  12  Pac.  454;  Downing  v.  Le  Du.  82  CaL 
471,  472,  23  Pac.  202;  Loftus  v.  Fischer,  113 
Cal.  286,  288,  45  Pac.  328. 

42.  Failure  to  perform  contract— Defeats 
right  to  receivership. — Where  city  of  Los 
Angeles  had  made  contract  with  water 
company,  by  which,  in  consideration  of 
agreement  to  furnish  water  to  Los  Angeles 
and  its  citizens,  it  agreed  to  grant  certain 
privileges  to  company,  among  others  that 
of  taking  water  from  Los  Angeles  River, 
and  in  which  company  agreed  to  make  im- 
provements, which  they  would  surrender 
after  thirty  years  to  city  upon  payment  for 
same,  and  where  at  expiration  of  that  time 
city  was  unable  to  pay  for  improvements 
aforesaid,  and  made  no  tender  therefor,  but 
brought  action  for  appointment  of  receiver, 
in  which  court  made  order  appointing  re- 
ceiver "to  collect  and  receive  rents,  issues 
and  profits  of  property  including  water 
rates,"  as  city  had  no  right  to  possession  of 
property  without  tendering  payment,  nor 
in  contracts  between  company  and  rate- 
payers order  was  Invalid.  There  is  no  prin- 
ciple of  law  upon  which,  by  appointment 
of  receiver,  court  can  prevent  water  com- 
pany from  enjoying  fruits  of  its  contracts 
with  rate-payers. — Los  Angeles  v.  Los  An- 
geles City  W.  Co.,  124  Cal.  368.  383,  57  Pac. 
210,  571. 

43.  Same— Legal  rights  alone  not  aaats 
for  appointment  of  receiver. — In  action  in- 
volving merely  legal,  as  distinguished  from 
equitable  rights,  brought  on  the  assumed 
ownership  by  plaintiff  of  land  and  profits, 
law  does  not  authorize  appointment  of  re- 
ceiver.— San  Jose  Bank  of  Savings  v.  Bank 
of  Madera.  121  Cal.  543,  545,  54  Pac.  85. 

44.  Interest  acquired  by  receiver. — A  re- 
ceiver acquires  no  greater  interest  in  an 
estate  than  the  one  from  whom  he  takes, 
and  It  follows  that  choses  in  action  pass  to 
him  subject  to  any  right  of  set-off  existing 
at  the  time  of  the  appointment. — People  v. 
California  Safe  Deposit  &  Trust  Co.,  168 
Cal.  241,  L.  R.  A.  1916 A,  299,  141  Pac.  1181. 

45.  This  rule  applies  in  the  case  of  In- 
solvent banks,  so  that  the  right  of  set-off 
is  to  be  determined  by  the  condition  of 
things  as  they  existed  at  the  moment  the 
bank  became  insolvent. — People  ▼.  Cali- 
fornia Safe  Deposit  &  Trust  Co..  168  Cal. 
241,  L.  R.  A.  1916 A,  299,  141  Pac.  1181. 

46.  Interference  with  discharge  of  duties 
of  receiver. — It  is  the  duty  of  a  court  ap- 
pointing a  receiver  to  protect  him  in  the 
discharge  of  his  duties  and  in  the  control 
and  possession  of  the  property  in  his  cus- 
tody as  such  agtfinst  any  one  interfering 
therewith,  whether  a  party  to  the  proceed- 
ing in  which  the  receivership  is  created  or 
not,  and  the  jurisdiction  of  the  court  to  do 
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this  is  not  affected  by  the  fact  that  the 
act  of  interference  is  committed  outside  the 
territorial  jurisdiction  of  the  court  if  the 
alleged  offenders  are  within  its  territorial 
jurisdiction. — Strain  v.  Superior  Court,  168 
Cal.  216,  142  Pac.  62. 

47.  In  this  proceeding:  in  certiorari  to 
review  an  order  of  the  superior  court  of 
Los  Angeles  county  adjudging:  the  petition- 
ers guilty  of  contempt  in  interfering  with 
the  duties  of  the  receiver  appointed  by  such 
court  in  a  pending:  action  against  a  water 
distributing:  company  by  diverting:  water 
from  a  canal  in  Mexico  and  conducting  the 

'same  across  the  international  boundary  line 
between  such  republic  and  the  United 
States  into  Imperial  county,  California,  for 
use  on  lands  owned  therein  by  the  peti- 
tioners, the  affidavit  is  not  insufficient  for 
failure  to  allege  that  the  water  company 
was  the  owner  of  any  of  the  canals  referred 
to  therein  as  located  in  Mexico  or  of  the 
waters  flowing:  therein,  or  of  the  particular 
canal  from  which  water  is  alleged  to  have 
been  diverted  where  the  same  lies  in  such 
republic,  or  that  the  receiver  was  ever  in 
the  possession  or  control  thereof,  as  it  suf- 
ficiently appears  from  a  consideration  of  all 
of  the  allegations  of  the  affidavit  that  such 
canals  and  the  waters  flowing  therein  are 
a  part  of  the  entire  system  of  water  dis- 
tribution.— Strain  v.  Superior  Court,  168  Cal. 
216,  142  Pac.  62. 

48.  Evidence  adduced  at  the  hearing  of 
such  a  proceeding  in  certiorari  can  not  be 
reviewed  In  as  far  as  It  affects  or  applies 
to  the  merits  of  the  case,  but  can  be  con- 
sidered only  for  the  purpose  of  ascertain- 
ing whether  there  was  proof  of  the  jurisdic- 
tional facts  alleged  in  the  affidavit,  without 
proof  of  which  the  court  would  have  no 
power  to  punish  for  contempt. — Strain  v. 
Superior  Court,  168  Cal.  216,  142  Pac.  62. 

49.  There  is  sufficient  evidence  to  show 
that  the  receiver  had  charge  and  actual 
possession  of  the  canal  and  water  at  the 
time  of  the  alleged  interference. — Strain  v. 
Superior  Court,  168  Cat  216,  142  Pac.  62. 

50.  Notice  to  parties— A  prerequisite  to 
appointment. — An  order  granting  injunction 
and  appointing  receiver  made  without  any 
notice,  or  any  bond  from  plaintiff  on  ap- 
pointment of  receiver,  is  null  and  void. — 
Fischer  v.  Superior  Court,  110  Cal.  128,  136, 
42  Pac.  421. 

51.  Nullity  of  order— May  be  objected  to 
by  new  party  to  action. — Where  receiver 
had  been  appointed,  and  upon  his  resigna- 
tion, second  receiver  was  appointed  at  re- 
quest of  certain  interveners,  a  party,  who 
is  not  then  party  to  action  and  did  not  be- 
come such  until  some  considerable  time 
thereafter,  and  had  nothing  to  do  with  such 
appointment,  and  had  not  ever  done  any- 
thing looking  to  affirmation  or  ratification 
of  action  of  court,  or  application  appoint- 
ing such  receiver,  other  than  mere  fact  of 


taking  an  assignment  of  certain  notes  and 
thus  becoming  party  plaintiff  to  action,  is 
not  estopped  or  precluded  from  objecting 
to  absolute  nullity  of  order  appointing  re- 
ceiver.— Grant  v.  Los  Angeles  &  P.  R.  Co., 
116  Cal.  71,  72.  47  Pac.  872. 

02.  Partition  cases — Receivers  In. — There 
are  cases  in  partition  in  which  it  is  com- 
petent for  court  below  to  appoint  receiver, 
to  take  possession  of  property  and  hold  it 
for  joint  benefit  of  all  parties  in  interest. 
— Goodale  v.  Fifteenth  District  Court,  56 
Cal.  26,  33;  Woodward  v.  Superior  Court,  95 
Cal.  272,  276,  278,  30  Pac.  536;  Heinze  v. 
Butte,  etc.,  M.  Co.,  61  C.  C.  A.  63,  126  Fed. 
1,  8. 

58.  Same— Action  partakes  of  principles 
of  equity  more  than  of  law. — Superior  court 
has  jurisdiction  to  appoint  receiver  in  ac- 
tion of  partition  under  this  section.  Action 
of  partition  "though  regulated  to  great  ex- 
tent by  statute,  partakes  more  fully,  both 
in  respect  to  remedies  provided  and  mode 
of  procedure,  of  principles  and  rules  of 
equity,  than  those  of  law";  but  whenever  it 
appears  necessary  to  protect  interests  of  all 
persons  during  prosecution  of  such  action, 
court  will,  on  proper  application,  appoint 
receiver. — Woodward  v.  Superior  Court,  95 
Cal.  272.  276,  30  Pac.  635. 

54.  Same — In  partition  of  personal  prop- 
erty.—  Where  plaintiff  brought  action 
against  defendant,  a  lessee  under  written 
lease,  who  had  agreed  to  pay  as  rent  part 
of  crop,  and  afterwards  denied  right  of 
plaintiff  to  any  part  and  threatened  and  in- 
tended to  remove  whole  crop,  and  to  dis- 
pose of  and  convert  same  to  his  own  use, 
and  was  insolvent,  action  was  in  effect  for 
partition  of  personal  property  owned  by 
parties  as  tenants  in  common,  and  defend- 
ant being  in  possession  of  whole  crop,  ac- 
tion for  partition  was  proper  remedy,  and 
appointment  of  receiver  was  authorized  by 
code. — Baughman  v.  Reed,  75  Cal.  319,  321, 
7  Am.  St.  Rep.  170,  17  Pac.  222;  Rohrer  v. 
Babcock,  126  Cal.  222,  225,  58  Pac.  637. 

56.  Same— Power  to  appoint  receiver  In. 
should    be    limited    by    usages    In    equity. — 

This  code  does  limit  authority  to  cases  in 
which,  by  usages  in  equity,  receivers  have 
been  heretofore  appointed,  and  if  it  can  be 
ascertained  in  what  cases  in  actions  of  par- 
tition, receivers  were  appointed  by  usages 
in  equity,  it  is  duty  of  this  court  to  limit 
exercise  of  power  to  those  cases,  and  if 
case  Is  not  within  that  category,  order 
made  by  court  below  is  certainly  in  excess 
of  its  jurisdiction  and  should  be  annulled 
(dis.  op.  Sharpstein,  J.). — Goodale  v.  Fif- 
teenth District  Court,  56  Cal.  26,  35. 

86.     Same— Receiver    not    appointed    In. — 

Proceeding  for  partition  is  special  proceed- 
ing, and  there  is  no  such  thing  under  our 
system  of  pleading  and  practice  as  suit  in 
equity  for  partition,  distinct  from  proceed- 
ing provided  for  in  act.     Power  is  given  to 
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appoint  "In  all  other  cases  where  receivers 
have  heretofore  been  appointed  by  usage 
of  courts  of  equity/'  This  does  not  mean 
that  court  may  appoint  receiver  in  any  ac- 
tion in  which  receiver  was  ever  before  ap- 
pointed; nor  do  "cases"  mean  actions.  The 
actions  to  which  receiver  can  be  appointed 
are  specifically  enumerated;  the  "cases"  are 
only  such  as  "by  usage  of  courts  of  equity" 
receivers  have  been  appointed  in  <dis.  op. 
Sharps tein,  J,). — Ooodale  v.  Fifteenth  Dis- 
trict Court,  66  Cal.  26,  35;  Woodward  v.  Su- 
perior Court,  95  Cal.  272,  278,  30  Pac.  535 
(dis.  op.  Beatty,  C.  J.). 

07.  Same— Receiver  only  a*  authorised 
by  statute, — Superior  court  has  no  power  to 
appoint  receiver  except  as  authorised  by 
statute,  and  only  authority  is  in  subdivi- 
sion 6  of  this  section,  to  wit:  "In  all  other 
cases  where  receivers  have  heretofore  been 
appointed  by  usages  of  courts  of  equity," 
there  has  never  been  any  usage  of  court  of 
equity  to  appoint  receivers  in  actions  for 
partition  of  lands  between  co-tenants,  un- 
less superadded  to  facts  justifying  parti- 
tion, there  were  other  facts  of  equitable  na- 
ture rendering  such  appointment  necessary. 
Where  no  such  facts  existed  there  is  no 
case  for  the  appointment  of  receiver  of  the 
realty.  Without  a  case,  the  power  does  not 
exist  (dis.  op.  Beatty,  C.  J.). — Woodward  v. 
Superior  Court,  95  Cal.  272,  276,  SO  Pac.  535. 

58.  Perishable  property— Receiver  to  cob- 
verve. — In  those  cases  In  which  the  dispute 
in  litigation  is  as  to  title  to  property  In- 
volved therein  and  such  property  is  of  a 
character,  or  is  in  such  a  situation  that  it 
is  likely  to  be  lost  or  destroyed  or  greatly 
deteriorated  in  value  In  the  hands  of  the 
party  in  possession  before  the  merits  of  the 
controversy  can  be  adjudicated,  upon  said 
showing  that  the  plaintiff  has  some  Interest 
In  the  property,  or  has  a  right  thereto  or 
to  some  portion  thereof,  and  his  claim  Is 
reasonably  certain,  the  court  may  appoint 
a  receiver  to  take  charge  of  the  property 
and  conserve  it  under  the  provisions  of 
subdivision  7  of  the  above  section. — Takeba 
v.  Superior  Court,  43  Cal.  469,  185  Pac.  406. 

69.  Property  to  be  specified  la  order  of 
appointment* — In  appointment  of  receiver 
court  should  declare  precisely  what  prop- 
erty to  continue  in  hands  of  receiver,  or 
otherwise  subject  to  satisfaction  of  judg- 
ment; remainder,  if  any,  is  wholly  exempt 
from  effect  of  judgment. — Murray  v.  Mur- 
ray, 115  Cal.  266,  278,  56  Am.  St.  Rep.  97, 
37  L.  R.  A.  626,  47  Pac.  37. 

60w  Same— But  In  specified  eases  mention 
may  be  general* — In  order  appointing  re- 
ceiver to  take  charge  of  property,  such 
property  must  be  described  with  sufficient 
certainty;  but  it  Is  sufficient  In  appointing 
receiver,  or  assignee,  of  insolvent,  or  of 
corporation  or  partnership,  or  of  executor 
or  administrator  of  decedent,  to  mention, 
generally,  all  property  of  the  insolvent,  the 
corporation,   the   partnership,   or   the   dece- 


dent.— Havemeyer  v.  Superior  Court,  84  Ca1- 
227,  387,  18  Am.  St.  Rep.  192,  10  L.  R.  JL  627, 
24  Pac.  121. 

€1.  Same— Purchaser  at  foicila— n  aalo 
entitled  to  Income  from  time  of  sale* — Where 
property  purchased  by  plaintiff  at  fore- 
closure sale,  as  well  as  its  rents  and  profits, 
is  in  danger  of  being  entirely  lost  to  pur- 
chaser, unless  receiver  be  appointed,  plain- 
tiff Is  entitled,  under  the  law,  to  the  prop- 
erty purchased  by  him,  and  to  its  rents  and 
profits,  or  the  value  of  the  use  and  occupa- 
tion thereof  from  time  of  sale  up  to  date  of 
any  redemption  made,  and  to  an  order  ap- 
pointing receiver  therefor. — Hill  v.  Taylor, 
22  Cal.  191,  194;  Walker  v.  McCusker,  71 
Cal.  594,  596,  12  Pac  723;  White  v.  White. 
130  Cal.  597,  599,  80  Am.  St.  Rep.  150,  62  Pac 
1062.  See  Whithed  v.  St.  Anthony  A  D.  E. 
Co.,  9  N.  D.  224,  227,  81  Am.  St.  Rep.  562,  50 
L.  R.  A.  254,  83  N.  W.  238. 

See  also  note  72  Am.  St.  Rep.  73. 

«2»  Same  Receiver  of  corporation— Xot 
appointed  on  salt  of  private  person- — Cor- 
poration itself  being  sole  defendant,  trus- 
tees— those  persons  upon  whom  manage- 
ment of  its  affairs  is  devolved — are  not 
parties,  nor  is  any  relief  sought  against 
them  personally.  That  there  is  no  inherent 
power  in  district  courts,  as  being  courts  of 
equity,  to  appoint  receiver  in  case  brought 
by  private  person,  is  therefore  apparent 
both  upon  principle  and  authority. — La  So- 
ciete  Francaise  v.  District  Court,  53  Cal. 
495,  551. 

As  to  receiver  for  corporation^  see  Part 
IV,  this  note. 


«S.  Receiver  not  appoint* 
la  possession  commit  tins  ■•  waste. — Mort- 
gagee, in  good  faith  and  in  possession,  is 
authorized  to  remain  in  possession  with 
equitable  right  of  protecting  his  security 
by  paying  taxes  and  keeping  property  in 
repair,  and  of  applying  excess  of  rent  and 
profits  to  payment,  first  of  interest  and 
then  of  principal  of  his  mortgage.  Without 
any  averment  or  finding  that  he  had  com- 
mitted waste  or  abused  his  position,  court 
is  without  power  to  appoint  receiver  to  col- 
lect and  receive  rents  and  profits  and  to 
pay  them  out,  giving  priority  to  alimony 
and  counsel  fees  over  claim  of  mortgagee. 
— Cu minings  v.  Cummings,  75  Cal.  434,  439. 
17  Pac.  442. 


64.     Same— Unless   obviously   necessary*— 

Of  course  party  to  action  should  not. 
against  his  will,  be  subjected  to  onerous 
expense  of  receiver,  unless  where  one  may 
be  lawfully  appointed,  and  his  appointment 
is  obviously  necessary  to  protection  of  op- 
posite party. — De  Leonis  v.  Walsh,  148  Cal. 
254,  82  Pac  1047,  1048. 


68.  Recovery  on  bond  of  — >  Attorney** 
fees  as  settled  by  note* — In  an  action  upon  a 
bond  given  upon  the  appointment  of  a  re- 
ceiver, where  the  plaintiff  attempted  to 
recover    damages    for    interruption    to    hta 
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business,  and  fees  paid  to  an  attorney  for 
procuring  a  dissolution  of  the  order  ap- 
pointing a  receiver,  the  fees  were  not  re- 
coverable where  they  had  been  settled  by 
note  upon  which  nothing  had  been  actually 
paid. — Cook  v.  Terry,  19  Cal.  App.  765,  127 
Pac.  816. 

66.  Same— Same— -Retrial— Maturity  and 
payment  of  mote, — Where  attorneys'  fees  in 
procuring  the  dissolution  of  an  order  ap- 
pointing a  receiver,  which  fees  are  paid  by 
note,  are  attempted  to  be  recovered,  it  is 
possible  upon  a  retrial  to  meet  a  defect  in 
the  proof  and  show  that  such  note  has  in 
the  meantime  come  due  and  been  paid. — 
Cook  v.  Terry,  19  Cal.  App.  765,  127  Pac.  816. 

67.  Rale  In  equity— That  receiver  may 
be  appointed  before  answer,  provided  plain- 
tiff can  satisfy  court  that  he  has  equitable 
claim  to  property  in  controversy,  and  that 
receiver  is  necessary  to  preserve  same  from 
loss.  Of  course,  such  power  should  be  very 
cautiously  exercised. — Murray  v.  Murray, 
115  Cal.  266,  274,  56  Am.  St.  Rep.  97,  87 
L.  R.  A.  626,  47  Pac.  37. 

68.  Soqaestratlon  of  property  — Not  ef- 
fected by  mere  appointment  of  receiver.-— 

Appointment  of  receiver  does  not  operate 
aa  sequestration  of  property  mentioned  in 
order  of  appointment  in  those  cases  where 
complainants,  at. whose  instance  receivers 
were  appointed,  had  some  estate  in  or  some 
right  to,  or  lien  upon  property  involved, 
prior  to  and  independent  of  appointment  of 
receiver,  and  receiver  is  then  appointed  to 
preserve  and  enforce  their  pre-existing 
rights.— Bank  of  Woodland  v.  Heron,  120 
Cal.  614,  619,  62  Pac.  1006. 

69.  Stipulation  of  parties— Not  basis  for 
receivership^ — Where,  in  action  to  foreclose 
mortgage,  order  has  been  made  appointing 
a  receiver,  there  being  nothing  in  complaint 
to  justify  appointment,  unless  it  be  a  stipu- 
lation in  mortgage  providing  for  appoint- 
ment of  receiver  on  ex  parte  application,  it 
may  be  presumed  that  order  was  not  made 
upon  complaint,  but  afterwards  on  motion, 
and  on  affidavits  showing  facts  necessary  to 
give  jurisdiction  to  court. — Qarretson  In- 
vestment Co.  v.  Arndt,  144  CaL  64,  65,  77 
Pac  770. 

An  to  consent  of  corporation  .to  appoint- 
ment of  receiver  as  not  conferring  Juris- 
diction, see  par.  27,  this  note. 

70.  In  action  brought  for  foreclosure  of 
mortgage,  receiver  was  appointed,  not  un- 
der second  subdivision  of  this  section,  but 
authority  to  appoint  receiver  was  based  en- 
tirely upon  stipulation  in  mortgage  itself, 
that  upon  default  in  payment  of  mortgage 
debt,  and  on  filing  of  complaint  for  fore- 
closure, court  "shall,  if  requested  by  plain- 
tiff, name  some  disinterested  person  as  re- 
ceiver, and  shall  authorize  such  receiver  to 
at  once  take  possession  of  mortgaged  prem- 
ises, and  collect  rents  and  profits  thereof." 
Where  court  has   no  authority,   under   the 


law,  to  appoint  receiver,  such  authority  can 
not  be  conferred  by  consent  or  stipulation 
of  parties.  In  such  case  consent  of  parties 
can  not  confer  jurisdiction  upon  court,  nor 
impose  upon  it  duty  of  taking  care  of  and 
disposing  of  property. — Baker  v.  Varney, 
129  Cal.  564,  565,  79  Am.  St.  Rep.  140,  62 
Pac.  100. 

71.  Jurisdiction  to  appoint  receiver  can 
not  be  conferred  by  stipulation  in  mortgage 
consenting  to  appointment  of  receiver,  and, 
notwithstanding  stipulation,  party,  who  de- 
sires receiver,  must  state  facts  sufficient  to 
show  that  premises  mortgaged  are  prob- 
ably insufficient  to  pay  mortgage  debt,  with 
interest  and  costs,  as  provided  in  this  sec- 
tion.—Scott  v.  Hotchkiss,  115  Cal.  89,  94,  47 
Pac.  45;  Baker  v.  Varney,  129  Cal.  564,  565, 
79  Am.  St  Rep.  140,  62  Pao.  100;  Bank  of 
Woodland  v.  Stephens,  144  Cal.  659,  662,  79 
Pac.  379. 

72.  No  stipulation  can  confer  jurisdiction 
upon  court  of  equity  to  appoint  receiver  in 
case  where  court  has  no  such  authority 
given  by  law.  But,  in  action  to  foreclose 
mortgage,  while  mortgageor  is  in  possession 
of  land  on  which  there  are  growing  crops, 
and  there  is  averment  that  security  is  in- 
sufficient, court  is  authorised,  under  this 
section,  to  appoint  receiver,  and  take  and 
hold  rents  and  profits  to  secure  debt. — Scott 
v.  Hotchkiss,  115  Cal.  89,  94,  47  Pac.  45. 

73.  No  stipulation  can  confer  jurisdiction 
upon  court  to  appoint  receiver  in  case 
where  court  has  no  authority  given  by  law. 
— Scott  v.  Hotchkiss,  115  Cal.  89,  94,  47  Pac. 
45;  Baker  v.  Varney,  129  Cal.  664,  666,  79 
Am.  St  Rep.  140,  62  Pac  100. 

74.  Same— Enlarges  rights  of  mortgagee 
against  mortgageor  only. — In  action  brought 
to  foreclose  mortgage,  stipulation  in  mort- 
gage that  receiver  may  be  appointed  and 
directed  to  take  possession  and  collect  rents 
and  profits,  enlarges  rights  of  mortgagee, 
at  least  as  against  the  mortgageor,  but,  un- 
less such  clause  in  mortgage  gives  mort- 
gagee an  interest  in  growing  crop,  or  In 
rents  and  profits,  It  can  not  affect  rights 
of  others,  nor  authorize  court  of  equity  to 
appoint  receiver. — Scott  v.  Hotchkiss,  115 
Cal.  89,  94,  47  Pac.  46;  Baker  v.  Varney,  129 
Cal.  564,  566,  79  Am.  St.  Rep.  140,  62  Pa<v 
100. 

55.  Title  to  property — Not  involved  in 
appointment  of  receiver. — Where  court  has 
general  jurisdiction  in  case,  authority  to 
appoint  receiver  is  clearly  given  in  both 
fifth  and  sixth  subdivisions  of  this  section. 
Such  appointment  in  no  way  affects  title  of 
any  party  to  property  Involved,  but  simply 
preserves  property  and  keeps  it  within  jur- 
isdiction until  rights  of  parties  can  be  de- 
termined.— Loaiza  v.  Superior  Court,  85  Cal. 
11,  35,  20  Am.  St.  Rep.  197,  9  L.  R.  A.  376. 
sub  nom.  Loaiza  v.  Levy,  24  Pac.  707. 

76.  Same  — Where  pleadings  insufficient 
and  property  not  opcclflcd. — Where  receiver 
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Is  appointed  by  court,  parties,  in  response 
to  rule  to  show  cause  why  receiver  should 
not  be  appointed,  showing  that  there  were 
no  creditors,  with  request  that  trustees  of 
corporation  might  be  allowed  to  settle  its 
business,  there  being;  no  word  in  pleadings 
or  judgment  in  original  action  nor  in  rule 
to  show  cause,  about  any  specific  property 
— and,  of  course,  no  issue  or  opportunity  to 
try  validity  of  transfer  to  parties  in  pos- 
session—  an  order  appointing  receiver, 
which  purported  to  determine  question  of 
ownership,  that  was  never  tried  and  never 
anywhere  put  in  issue,  was  error- — Have- 
meyer  v.  Superior  Court,  84  Cal.  927,  386, 
18  Am.  8t.  Rep.  192,  10  L  R.  A.  627,  24  Pac. 
121. 

77.  Waste— Mining  property  fey  Insolvent 
defendant,  an  exceptional  ease. — In  fore- 
closures of  mortgage  upon  mining  property, 
where  mortgagee  remained  in  possession 
and  mined  gold  in  claim,  allegations  in 
complaint,  that  if  allowed  to  continue  so  to 
do  value  of  property  would  be  impaired, 
and  that  mortgageor  was  insolvent,  make 
exceptional  case,  and  entitle  plaintiff  to  re- 
ceiver to  prevent  waste  of  realty. — Hill  v. 
Taylor,  22  Cal.  191,  194.  See  White  v. 
White,  130  Cal.  697,  599,  80  Am.  8t  Rep.  ISO, 
62  Pac.  1062;  Mau  v.  Kearney,  143  Cal.  506, 
507,  77  Pac.  411. 

78.  Working  of  mines  and  extraction  of 
gold  therefrom  are  something  more  than 
common,  ordinary  use  of  real  estate  by  one 
in  possession,  and  require  use  of  more  than 
ordinary  remedies  to  protect  rights  of  pur- 
chaser. It  constitutes  waste  or  destruction 
of  the  very  property  itself,  or  all  that  is  of 
any  essential  value;  and  while  such  might 
perhaps  be  restrained,  it  is  for  interest  of 
all  parties  that  receiver  be  appointed  rather 
than  stop  working  of  claims  entirely. — Hill 
v.  Taylor,  22  Cal.  191,  194. 

See  note  64  Am.  Dec.  491,  72  Am.  Dec.  603. 

70.  Same— May  be  restrained  In  favor  of 
purchaser,  bat  mo  receivership. — Under  stat- 
utes judgment-debtor  is  entitled  to  remain 
in  possession  of  land  until  expiration  of 
time  allowed  for  redemption.  During  that 
period  court  may  restrain  commission  of 
waste  on  property  on  application  of  pur- 
chaser, but  there  is  no  provision  of  codes, 
nor  any  decision  nor  any  principle,  upon 
which  purchaser  is  entitled  to  place  a  re- 
ceiver in  charge  of  property  during  period 
of  redemption. — West  v.  Conant,  100  Cal. 
231,  233,  34  Pac.  706;  Scott  v.  Hotchkiss,  116 
Cal.  89,  94,  47  Pac.  46;  Mau  v.  Kearney,  143 
Cal.  506,  507,  77  Pac.  411. 

80.  Wife's  claim  to  maintenance  —  la 
equitable  demand  against  husband,  and 
there  can  be  no  doubt  of  her  right  to  at- 
tack, for  fraud,  any  transfers  of  property 
made  by  him  with  intent  to  defeat  her 
claim,  and  that  such  fraudulent  grantees 
may  properly  be  made  defendants  to  action, 
and  her  position,  being  assimilated  to  that 
of  creditor  of  her  husband,  It  would  appear 


that  receiver  in  aid  of  enforcement  of  de- 
mand should  be  appointed,  when  action 
arises  for  reasons  like  those  on  which  credi- 
tor, seeking  to  avoid  fraudulent  conveyance 
of  debtor,  is  permitted  to  employ  same  in- 
strumentality.— Murray  v.  Murray.  115  CaL 
266.  274,  56  Am.  Si  Rep.  97.  J7LR.JL  626. 
47  Pac  37. 


81.  Same— Hnsnand  e— npellisl  to  ftrtve  oe- 
eorlty  far  maintenance. — In  action  for  main- 
tenance where  plaintiff,  deserted  by  her 
husband,  alleged  In  complaint  certain  trans- 
fers of  property  made  by  him  to  obstruct 
enforcement  of  ber  rights,  court,  as  in  one 
for  divorce,  may  require  husband  to  give 
reasonable  security  for  providing  mainte- 
nance, and  may  enforce  the  same  by  ap- 
pointing receiver,  such  action  is  by  reason 
of  inadequacy  of  purely  legal  remedies  so 
much  subject  of  equitable  cognizance,  that 
it  carries  with  It  right  to  have  receiver  ap- 
pointed under  general  provision  for  such  an 
officer,  in  all  cases  "where  receivers  have 
been  heretofore  appointed  by  the  usages  of 
court  of  equity/* — Murray  v.  Murray,  115 
CaL  266,  274,  66  Am.  St  Rep.  97,  J7  L.  R.  A. 
626,  47  Pac.  37. 

IL     IN  MORTGAGE  FORECLOSURE — SUB- 
DIVISION 2. 


82.  Aetval  value  of 
debts* — Appointment  of  receiver  involves 
taking  of  defendant's  property  from  his 
possession,  a  measure  more  violent  and 
drastic  than  an  injunction.  It  should  never 
be  allowed  in  cases  of  mortgage  foreclosure, 
except  upon  statement  of  facts  showing 
that  actual  value  of  mortgaged  premises  is 
less  than  debt  secured,  with  interest  and 
costs,  and  that  resort  to  rents  and  profits 
Is  necessary. — Bank  of  Woodland  v.  Ste- 
phens, 144  Cal.  669,  660,  79  Pac  379. 

See  par.  93,  this  note. 

88.  Forecloaare  of  an ortarasTe— Appoint- 
ment nnder  above  section. — Chapter  in 
which  this  section  occurs  does  not  deal  with 
specific  subject  of  mortgages,  but  with  gen- 
eral subject  of  "receivers."  It  provides 
that  receiver  may  be  appointed  in  variety 
of  enumerated  cases,  and  among  others  is 
case  of  foreclosure  of  mortgage,  when 
mortgaged  property  is  in  danger  of  being 
lost,  or  injured,  or  is  probably  insufficient 
to  discharge  mortgage  debt. — Bank  of 
Woodland  v.  Heron,  120  Cal.  614,  617,  52 
Pac.  1006. 

84.  In  an  action  to  foreclose  a  deed  of 
trust  securing  bonds,  a  holder  of  bonds  who 
does  not  appear  in  the  proceeding  individ- 
ually is  bound  by  the  bona  fide  acts  of  the 
plaintiff,  as  trustee  for  the  holders  of  the 
bonds,  in  making  an  application  for  the 
appointment  of  a  receiver;  when,  however, 
he  does  bo  appear,  he  is  entitled  to  stand 
upon  his  own  rights  and  to  take  such  ac- 
tion as  he  sees  fit  for  the  protection  thereof. 
— Title  Ins.  &  Trust  Co.  v.  California  Devel. 
Co.,  171  Cal.  174,  152  Pac  564. 
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*  86.  It  is  the  duty  of  such  a  bondholder, 
however,  to  make  timely  objection  to  the 
appointment  of  the  receiver,  and  failure  to 
make  such  objection  is  a  waiver  of  such 
right. — Title  Ins.  A  Trust  Co.  v.  California 
Devel.  Co.,  171  Cal.  174,  152  Pac.  664. 

86.  Such  a  bondholder  is  not  entitled 
upon  appeal  to  present  points  of  attack 
which  he  did  not  present  in  the  court  be- 
low, and  where  his  motion  to  discharge  the 
receiver  is  founded  on  the  sole  ground  that 
the  undertakings  were  insufficient,  he  can 
not,  after  final  decree,  raise  in  the  appellate 
court  for  the  first  time  the  objection  that 
the  complaint  and  the  affidavit  accompany- 
ing it  were  insufficient  to  authorise  the  ap- 
pointment of  the  receiver,  although  such 
objection  would  have  been  good  if  not 
waived. — Title  Ins.  A  Trust  Co.  v.  California 
Devel.  Co.,  171  Cal.  174,  162  Pac.  564. 

87.  In  the  event  that  the  interested  par- 
ties can  not  agree  as  to  whom  payments 
made  from  time  to  time  under  the  con- 
tracts of  sale  shall  be  made,  the  court  may, 
in  aid  of  the  final  judgment  in  partition, 
appoint  a  receiver  for  that  purpose  under 
the  provisions  of  section  564  of  the  Code  of 
Civil  Procedure. — Rich  v.  Smith,  26  Cal.  App. 
775,  148  Pac.  545. 

As  to  foreclosure  easeaf  receivers  in. — See 

notes  1  L  R.  A.  397;  11  L.  R.  A.  480. 

As  to  mortgaged  property,  when  receivers 
may  be  appointed  to  take  charge  of,  see  72 
Am.  St.  Rep.  74. 

88.  Same— Application  for  appointment— 
Conflicting  evidence. — In  a  case  where  the 
application  for  the  appointment  of  the  re- 
ceiver is  presented  on  and  supported  by 
affidavits  which  were  conflicting  upon  the 
Issue  of  the  insufficiency  of  the  property 
to  discharge  the  debt,  an  Appelate  Court 
can  not  substitute  its  judgment  for  that  of 
the  trial  court,  and  can  not  say  there  has 
been  an  abuse  of  discretion  upon  the  part 
of  the  trial  court  in  the  appointment  of  a 
receiver,  where  there  is  evidence,  which 
if  believed,  will  support  the  order. — Fox  v. 
Flood,  44  Cal.  App.  786,  186  Pac.  681. 

89.  Same— Court  may  appoint  surviving 
trustee. — In  action  to  compel  execution  of 
mortgage,  where  railway  corporation  had 
given  as  security  for  payment  of  bonds 
mortgage  to  trustees,  who  were  therein  em- 
powered after  default  to  collect  income  and 
proceeds  and  apply  them  to  discharge  of 
crrrent  expenses  and  repairs  and  payment 
of  taxes,  upon  such  default  court  of  equity 
had,  under  subdivision  6  of  this  section, 
power  to  appoint  surviving  trustee  as  re- 
ceiver, with  full  power  to  take  and  retain 
possession  of  road  and  exercise  in  every 
way  power  conferred  by  mortgage. — Mc- 
Lane  v.  Placerville  A  S.  V.  R.  Co.,  66  Cal. 
606,  615,  6  Pac.  748.  8ee  Go.  Green  v.  Coast 
Line  R.  Co.,  97  Ga.  16,  64  Am.  St.  Rep.  879, 
406,  417.  420.  422,  38  L.  R.  A.  806.  24  S.  E. 
814.     Mich.  Michigan  T.  Co.  v.  Lansing  Co., 


103  Mich.  392,  402,  61  N.  W.  668.  N.  J.  Cort- 
leyeu  v.  Hathaway,  11  N.  J.  Eq.  (3  Stockt 
Ch.)  89,  64  Am.  Dec.  478,  486. 

INI.  Same — Default  In  payment  nnder 
terms  of  mortgage  or  deed  of  trust. — Where 
in  mortgage,  or  deed  of  trust  (it  is  imma- 
terial whether  it  is  deed  of  trust  or  simple 
mortgage)  power  expressly  conferred  on 
parties  of  second  part.  In  case  default  is 
made  in  payment  of  principal  or  interest 
of  bonds,  for  which  said  mortgage  or  deed 
of  trust  was  given  as  security,  to  enter 
upon  and  take  possession  of  mortgaged 
property,  appointment  of  receiver  of  prop- 
erty described  in  mortgage  or  deed  of  trust 
was  proper,  where  mortgageors  had  made 
default  and  refused  to  surrender  posses- 
sion of  mortgaged  property,  or  any  part 
thereof. — Sacramento  A  P.  R.  Co.  v.  Superior 
Court,  55  Cal.  453,  456. 


91.  Same— To  sell  crops  and  apply  to  de- 
ficiency*— Where,  upon  decree  in  foreclosure, 
the  sale  of  mortgaged  premises-  did  not 
bring  sum  sufficient  to  satisfy  the  debt  se- 
cured by  mortgage,  and  plaintiff  applied  to 
court  for  order  that  money  realized  from 
sale  of  crop  from  land  should  be  applied  to 
payment  of  deficiency,  court  was  authorized 
to  appoint  receivers  under  this  section. — 
Montgomery  v.  Merrill,  65  Cal.  432,  433,  4 
Pac.  414;  Treat  v.  Dorman,  100  Cal.  623, 
625,  35  Pac.  86. 


Same— Wken  terms  of  mortgage  vio- 
lated.— In  suit  brought  to  enforce  specific 
execution  of  terms  and  stipulations  of 
mortgage,  by  which,  on  happening  of  spe- 
cific event,  trustees,  or  survivors  of  them, 
are  entitled  to  take  possession  of  property 
mortgaged,  hold  it,  receive  and  collect  in- 
come and  profits  arising  from  it,  and  apply 
such  income  and  profits  as  are  stated  above, 
the  casus  foederis,  upon  which  the  surviv- 
ing trustee  was  to  take  possession,  having 
occurred,  it  is  within  the  province  of  the 
court  of  equity,  and  comes  within  the  pro- 
vision of  subdivision  six  of  this  section, 
authorizing  the  appointment  of  a  receiver, 
where  one  has  heretofore  been  appointed  by 
usages  of  courts  of  equity. — McLane  v. 
Placerville  A  S.  V.  R.  Co.,  66  Cal.  606,  616, 
6  Pac.  748.  See  Me.  Shepley  v.  Atlantic,  St 
U,  A  G.  T.  R.  Co.,  55  Me.  395.  Mass.  Shaw 
v.  Norfolk  Co.  R.  Co.,  71  Mass.  (5  Gray)  162. 
Fed.  American  Bridge  Co.  v.  Heidelbach,  94 
U.  S.  798,  24  L.  ed.  144;  Gilman  v.  Illinois  A 
Miss.  Tel.  Co.,  91  U.  S.  603,  23  L.  ed.  405,  1 
McC.  C.  C.  170,  10  Fed.  Cas.  403,  affd. 

°S.  Insufficient  to  pay— Allegation  con. 
claalon  only* — In  action  for  foreclosure  of 
mortgage,  allegation  in  complaint  that 
mortgaged  premises  are  insufficient  to  pay 
and  discharge  mortgage  debt,  is  no  more 
than  conclusion,  and  is  insufficient  to  au- 
thorize court  in  making  an  order  appoint- 
ing receiver. — Bank  of  Woodland  v.  Ste- 
phens, 144  Cal.  659,  660,  79  Pac.  379. 

Qee  par.  82,  this  note. 
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04.  Same-— Mere  allegation  that  property 
probably  insufficient,  not  sufficient  cnuse.— 

Where  there  is  no  showing:  by  plaintiff,  nor 
allegation  in  complaint,  except  that  mort- 
gaged property  is  probably  insufficient  to 
pay  mortgage  debt,  there  is  no  sufficient 
cause  for  appointment  of  receiver. — Locke 
v.  Klunker,  123  Cal.  231,  238,  55  Pac.  993. 

95.  Objection  to  appointment  pendente 
lite— Am wered  by  above  section. — In  ac- 
tion brought  to  foreclose  mortgage,  objec- 
tion that  court  appointed  receiver  of  rents 
and  profits  of  premises  during  pendency  of 
action  is  answered  by  this  section  of  code, 
which  authorizes  appointment  of  receiver, 
where  it  appears  "that  condition  of  mort- 
gage has  -  not  been  performed,  and  that 
property  is  probably  insufficient  to  dis- 
charge mortgage  debt." — La  SocJete  Fran- 
caise  v.  Selheimer,  57  Cal.  623,  624. 

96*  Receiver— Can  not  be  appointed  In 
divorce  after  Judgment.— -After  final  judg- 
ment against  plaintiff  in  divorce  case,  for 
sum  of  money,  court  exceeded  its  jurisdic- 
tion by  order  directing  receiver  to  sell  prop- 
erty to  plaintiff.  Judgment  rendered  was 
final  adjudication  of  rights  of  parties,  and 
was  conclusive,  not  only  as  relief  granted, 
but  as  to  relief  denied  or  withheld. — White 
v.  White,  130  Cal.  597,  599,  80  Am.  St  Rep. 
150.  62  Pac.  1062. 

in.    AFTER  JUDGMENT— SUBDIVISION  8. 

•7.  Appointment  to  carry  oat  Judgment— 
Only    when    It    affect*    specific    property* — 

Power,  under  subdivision  3  of  this  section. 
to  appoint  receiver  "after  judgment  to 
carry  judgment  into  effect,"  applies  only  to 
eases  where  judgment  affects  specific  prop- 
erty. Provision  has  no  application  to  sim- 
ple money  judgment;  in  such  case  writ  of 
execution  furnishes  ample  and  sufficient 
remedy,  and  is  only  means  provided.  Judg- 
ment for  certain  sum  in  divorce  suit  can 
be  regarded  only  as  ordinary  money  judg- 
ment.—White  v.  White,  130  Cal.  697,  599,  80 
Am.  St.  Rep.  150,  62  Pac.  1062. 

98.  Conveyance  may  be  compelled— By 
appointment  of  receiver. — In  action  brought 
to  demand  and  compel  conveyance  from 
trustee,  court,  owing  to  difficulty  of  com- 
pelling defendants,  who  were  numerous  and 
many  of  whom  were  minors,  to  execute  con- 
veyance to  plaintiff,  had  power  under  this 
section  to  appoint  receiver,  in  whom  legal 
title  was  vested  by  decree,  to  make  convey- 
ance.— Scadden  Flat  G.  M.  Co.  v.  Scadden, 
121  Cal.  33,  41,  53  Pac.  440. 

99.  Divorce  —  Appointment  wben  Judg- 
ment makes  alimony  a  lien. — Where,  in  ac- 
tion for  divorce  and  alimony,  defendant  has 
income-bearing  real  estate,  where  court  has 
entered  judgment  in  favor  of  plaintiff  and 
has  made  alimony  lien  upon  said  property, 
an  order  appointing  receiver  to  take  posses- 
sion of  said  property  and  to  collect  rents 
and  profits  of  such  property  and  pay  aev- 


eral  sums  adjudged  to  be  due,  Is  proper. — 
Huellmantel  v.  Huellmantel,  124  Cal.  583, 
589,  67  Pac.  682. 


109.  Jurisdiction  wanting-  to  appoint 
celver  —  Defendant  appealing-  and  savins 
■tar-bond. — Where  plaintiff  has  recovered 
judgment  for  rents  of  lands  in  dispute,  col- 
lected by  defendant,  from  which  judgment 
defendant  has  appealed  and  given  bond  in 
double  amount  of  recovery,  staying  exe- 
cution, order  on  application  of  plaintiff 
appointing  receiver  to  take  and  keep  pos- 
session of  real  property,  and  receive  and 
collect  rents,  issues  and  profits  thereof 
from  date  of  judgment  until  further  order 
of  court,  is  in  excess  of  jurisdiction  of 
court. — San  Jose  Safe  Deposit  Bank  v.  Bank 
of  Madera,  121  Cal.  543,  544,  54  Pac  85. 

101.  Powera  and  duties  of  receiver— 
Fixed  by  decree. — This  section  authorizes 
court  to  appoint  receiver:  "3.  After  judg- 
ment, to  carry  judgment  into  effect."  Where 
means  to  carry  into  effect  the  judgment  of 
a  court  are  not  specifically  pointed  out  by 
code  or  statute,  "any  suitable  process  or 
mode  of  proceeding  may  be  adopted  which 
may  be  conformable  to  the  spirit  of  this 
code."  A  person  to  execute  conveyance  or- 
dered by  court  of  equity  is  frequently  ap- 
pointed and  is  usually  designated  a  "com- 
missioner"; but  It  is  immaterial  whether 
he  be  called  a  commissioner,  or  receiver, 
since  his  powers  and  duties  are  fixed  by  the 
decree,  and  need  not  be  Inferred  from  name 
or  title  of  officer. — Scadden  Plat  Q.  M.  Co.  v. 
Scadden,  121  Cal.  33,  41,  53  Pac.  440. 

Aa  to  powera  and  dutlea  of  receivers,  see 

pars.  8-10,  this  note. 


102.  Upon  proceedlnajs  supplementary  to 
execution  requiring  defendants  to  transfer 
and  assign,  by  proper  Instrument,  in  writ- 
ing, as  required  by  laws  of  United  States, 
of  their  right,  title,  and  interest  In  patent- 
right  for  broom  sockets,  which  they  held 
under  United  States  letters-patent,  order 
appointing  receiver  to  sell  same  and  apply 
proceeds  In  satisfaction  to  judgment  which 
plaintiff  had  recovered,  was  proper. — Pacific 
Bank  v.  Robinson,  57  Cal.  520,  522,  40  Am. 
Rep.  120. 

IV.    CORPORATION  DISSOLVED  —  SUBDI- 
VISION 5. 

163.  Charter  forfeited  by  corporation— 
Provision  that  recej^er^n^nsfr  be  appointed* 

[ay  Wtjf— Pro  vision  of  this  section 
to  effect  that  receiver  may  be  appointed 
when  corporation  has  forfeited  its  charter, 
is  not  to  be  construed  to  mean  that  in  such 
a  case  receiver  must  be  appointed;  but  true 
construction  of  this  clause  is  found  In  next 
section  of  code,  which  provides,  that  upon 
dissolution  on  application  of  any  creditor  of 
corporation,  or  of  any  stockholder,  or  mem- 
ber thereof,  court  may  appoint  receiver.— 
HaVemeyer  v.   Superior  Court,  84  Cal.  327 
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374,  18  Am  St.  Rep.  193,  10  L.  R.  A.  627,  24 
Pac.  121. 

104.  Corporation  ceasing  to  exist  from 
whatever  cause,  whether  from  lapse  of 
time,  voluntary  dissolution,  or  judgment  of 
forfeiture,  or  abuse  of  powers,  it  neces- 
sarily results  that  its  property  is  left  to  be 
disposed  of  according  to  law,  and  In  ab- 
sence of  any  statute  regulating:  matter, 
court  of  equity  would  have  the  undoubted 
right,  in  proper  proceeding:  instituted  by 
creditor  or  stockholder,  to  appoint  receiver 
to  administer  the  property. — Havemeyer  v. 
Superior  Court,  84  Cal.  327,  361,  18  Am.  St. 
Rep.  192,  10  L.  R.  A.  627,  24  Pac.  121. 

105^  Dissolution  of  corporation— At  suit 
of  private  person  not  permissible. — There  is 
no  statute  in  this  state  which  undertakes 
to  confer  upon  private  person,  either  as 
stockholder  or  creditor,  right  to  maintain 
action  to  dissolve  corporation  upon  ground 
that  it  is  insolvent,  or  to  obtain  relief  by 
seizing:  its  property  out  of  hands  of  consti- 
tuted management,  and  placing:  it  in  hands 
of  receiver. — La  Societe  Francalse  v.  Dis- 
trict Court,  58  Cal.  495,  553. 

106.  Same  — Not  within  Jurisdiction  of 
courts  of  equity. — Irrespective  of  effect  of 
subdivision  5  of  this  section,  there  is  no  ju- 
risdiction vested  in  courts  of  equity  to  ap- 
point receiver  for  property  of  corporation 
in  suit  prosecuted  by  private  party.  This 
is  only  to  say  that  there  is  no  jurisdiction 
vested  in  these  courts  in  such  case  to  dis- 
solve corporation;  for  power  of  receiver, 
when  in  motion,  of  necessity  supersedes  cor- 
porate power. — La  Societe  Francaise  v.  Dis- 
trict Court,  53  Cal.  495,  550;  Bateman  v. 
Superior  Court,  54  Cal.  285,  288;  Smith  v.  Su- 
perior Court  97  Cal.  348,  350.  32  Pac.  322; 
State  I.  Co.  v.  Superior  Court,  101  Cal.  136, 
146,  35  Pac.  549;  Fischer  v.  Superior  Court, 
110  Cal.  129,  140,  42  Pac.  561;  Murray  v.  Su- 
perior Court,  129  Cal.  628,  632,  62  Pac.  191; 
White  v.  White,  130  Cal.  597,  599,  80  Am.  St. 
Rep.  150,  62  Pac.  1062.  Colo.  Jones  v.  Bank 
of  Leadville.  10  Colo.  464,  478,  17  Pac.  272. 
Iowa.  Wallace  v.  Pierce-Wallace  Pub.  Co., 
101  Iowa  313,  333,  63  Am.  St.  Rep.  389,  38 
L.  R.  A.  122,  70  N.  W.  216.  Ore.  McNary  v. 
Bush,  35  Ore.  114,  118,  56  Pac.  646. 

See  note  72  Am.  St.  Rep.  46,  52. 

107.  Receivership  —  After  judgment  de- 
claring; forfeiture  of  charter— Is  not  penalty. 
—Where,  in  action  against  corporation  for 
forfeiture  of  Its  charter,  Judgment  is  pro- 
nounced declaring:  forfeiture  and  impos- 
ing upon  corporation  defendant  a  fine,  it 
is  error  to  assume  that  appointment  of  re- 
ceiver to  administer  assets  is  one  of  penal- 
ties designed,  and  in  effect  prescribed,  by 
the  legislature  as  part  of  punishment  to  be 
visited  upon  stockholders  of  corporation, 
which,  by  any  misconduct  of  its  own,  has 
incurred  any  forfeiture  of  Its  charter. — 
Havemeyer  v.  Superior  Court,  84  Cal.  327, 
361,  18  Am.  St.  Rep.  192,  10  L.  R.  A.  627,  24 
Pac.  121. 


V.    UNLAWFUL.  DETAINER  — SUBDIVI- 
SION 6. 

108.  Construction  of  subdivision— Amend- 
ment not  retroactive. — The  amendment  of 
1919  adding  subdivision  6  to  the  above  sec-  , 
tion  provided  for  the  appointment  of  a  re- 
ceiver in  unlawful  detainer  in  those  cases 
in  which  the  superior  court  has  exclusive 
jurisdiction,  is  not  retroactive,  because  of 
of  not  being  a  mere  charge  of  remedy. 
— Takeba  v.  Superior  Court.  43  Cal.  469. 
185  Pac.  406. 

VI.     WHERE     RECEIVERS    HAVE    BEEN 
HERETOFORE   APPOINTED- 
SUBDIVISION   7. 

109.  Construction  of  subdivision— In  gen- 
eral.— Expression  of  subdivision  6  (now 
subdivision  7)  of  this  section,  which  is 
equivalent  of  that  employed  by  subdivision 
8  of  section  143,  Practice  Act — "such  cases 
as,are  in  accordance  with  practice  of  equity 
jurisdiction" — simply  means  that  in  addi- 
tion to  particular  Instance  mentioned  in 
preceding  subdivisions,  appointment  of  re- 
ceiver should  be  made  by  district  court,  as 
court  of  equity,  in  other  suits  in  which 
power  would  have  been  employed,  had  there 
been  no  statute  on  subject,  and  can  not  be 
construed  as  authorizing  appointment  in  ac- 
tion at  law. — Bateman  v.  Superior  Court,  54 
Cal.  285,  289. 

See,  also,  pars.  6  and  7,  this  note. 

110.  Same— Was  Intended  to  Include  all 
ease*  not  previously  enumerated. — Subdi- 
vision 6  of  this  section  was  but  declaratory 
of  equity  jurisdiction  conferred  upon  dis- 
trict courts  by  former  constitution  and  was 
intended  to  include  all  cases  not  previously 
enumerated  In  which  court  of  equity  would 
appoint  receiver.  If  it  had  been  omitted, 
court  would  have  had  power  to  appoint  re- 
ceivers in  "cases  where  receivers  had 
theretofore  been  appointed  by  usage  of 
courts  in  equity,"  because  by  article  VI, 
section  6  of  old  constitution,  district  court 
had  jurisdiction  in  "all  cases  of  equity." — 
Bateman  v.  Superior  Court,  54  Cal.  285,  288; 
McLane  v.  Placerville  &  8.  V.  R.  Co.,  66  Cal. 
606,  616,  6  Pac.  748;  Loalza  v.  Superior 
Court,  85  Cal.  11,  36,  20  Am.  St.  Rep.  197, 
212,  9  L.  R.  A.  376,  sub  nom.  Loalza  y.  Levy, 
24  Pac.  707. 

See  note  72  Am.  St  Rep.  88. 

111.  "Usages  of  courts  of  equity*9— Means 
long-continued  practice. — Actions  in  which 
receiver  can  be  appointed  are  specifically 
enumerated.  Cases  in  which  they  may  be 
appointed  are  only  such  as,  by  usages  of 
courts  of  equity,  receivers  have  been  ap- 
pointed in.  Word  "usages"  here  doubtless 
means  long-continued  practice  or  habitual 
use;  and  it  is  quite  clear  that  courts  of 
equity  have  never  appointed  receivers  in 
partition  as  between  tenants  in  common,  ex- 
cept in  exceptional  cases  (dis.  op.  Sharp- 
stein,  J.). — Goodale  v.  Fifteenth  District 
Court,  56  Cal.  26,  35. 
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VII.     REMEDIES  — IN    GENERAL. 

112.  Appeal  from  order  appointing— Ade- 
quate remedy. — Formerly,  when  Havemeyer 
v.  Superior  Court  (84  Cal.  S27,  18  Am.  St. 
Rep.  192,  10  Li.  R.  A.  627,  24  Pac.  120),  was 
decided,  there  was  no  appeal  from  order  ap- 
pointing: receiver,  but  in  1897  (Stats.  1897, 
p.  55),  section  939,  post,  was  amended  so  as 
to  allow  such  appeal,  and  at  same  time  sec- 
tion 943,  post,  was  amended  so  as  to  provide 
for  staying;  of  order  appointing:  receiver 
by  undertaking:  on  appeal.  These  amend- 
ments were  apparently  intended  to  afford 
remedy  for  prodigal,  unwise,  and  unwar- 
ranted appointment  of  receivers,  which  seem 
to  be  growing:  evil,  and  they  do  afford  ade- 
quate remedy  as  contemplated  by  section 
1103,  post.  Fact  that  question  of  jurisdic- 
tion arises  does  not  change  rule  as  to  ade- 

» 

quacy  of  remedy. — Jacobs  v.  Superior  Court, 
133  Cal.  364,  365,  85  Am.  St.  Rep.  204,  65  Pac. 
826. 

113.  Appointment  not  allowed  on  collat- 
eral attack,  when. — On  collateral  attack,  al- 
legation that  value  of  property  mortgaged 
is  insufficient,  or  premises  are  insufficient, 
may  be  made  ground  for  appointment  of  re- 
ceiver, but  this  can  not  be  allowed  while 
there  is  direct  attack  upon  appeal. — Bank  of 
Woodland  v.  Stephens,  144  Cal.  659,  661,  79 
Pac.  379. 

1 14.  Certiorari— Goes  only  In  eaaea  of  ex- 
cess of  Jurisdiction. — Where  party  on  peti- 
tion obtained  from  court  order  to  show 
cause  why  writ  of  review  of  certain  pro- 
ceedings concerning:  appointment  of  re- 
ceiver should  not  issue,  and  it  does  not  ap- 
pear from  petition  in  case  whether  order 
appointing  receiver  was  made  with  or 
without  notice,  nor  that  court  was  fully 
justified  in  directing:  its  officers  to  take  pos- 
session of  property  named  for  purpose  of 
holding  it  until  adjudication  could  be  had. 
writ  goes  only  in  cases  of  excess  of  juris- 
diction, and  it  may  be  that  allegations  of 
petition  for  appointment  of  receiver  show 
case  in  which  It  was  eminently  proper  that 
hand  of  law  by  receiver  should  be  inter- 
posed.— Real  Estate  Assoc,  v.  Superior 
Court,   60  Cal.  223,  227. 

115.  Same — Not  proper  where  appeal  lies. 

— In  proceeding  for  writ  of  review  to  set 
aside  certain  proceedings  in  superior  court, 
In  action  In  which  order  for  injunction, 
pendente  lite,  and  appointing  receiver,  have 
been  made,  where  the  court  has  general  ju- 
risdiction, error  in  exercise  of  that  juris- 
diction is  reviewable  only  on  appeal,  and  is 
not  proceeding  for  writ  of  review. — Loaiza 
v.  Superior  Court,  85  Cal.  11,  35,  20  Am.  St. 
Rep.  197,  9  L.  R.  A.  376,  24  Pac.  707;  White 
v.  Superior  Court,  110  Cal.  60,  64,  42  Pac. 
480. 

116.  Jurisdiction — On  collateral  attack— 
Sustained  by  Inferences. — Order  appointing 
receiver  is  not  subject  to  collateral  at- 
tack, and  as  against  such  attack  it  is  well 


settled  that  if  jurisdiction  of  court  can  In 
any  event  be  upheld,  and  its  action  vali- 
dated, this  will  be  done  even  though  facts 
showing  such  jurisdiction  are  defectively 
stated,  and  Inferences  must  be  indulged  in 
to  support  judgment. — Illinois  T.  &  S.  Bank 
v.  Pacific  R.  Co.,  115  Cat  286,  296.  47  Pac. 
60. 

117.  Prohibition — Not  remedy  to  deter- 
mine authority,  because  appeal  lies. — Where, 
in  action  brought  to  foreclose  mortgage, 
order  was  made  appointing  receiver,  and  au- 
thorizing him  to  take  possession  of  land 
with  crops  growing  thereon,  whether  or 
not  appointment  of  receiver  was  proper 
and  authorized  by  law  can  not  be  deter- 
mined on  application  for  writ  of  prohibi- 
tion, because  petitioners  have  plain,  speedy, 
and  adequate  remedy  in  ordinary  course  of 
law  by  appeal  from  order  appointing:  re- 
ceiver.— Jacobs  v.  Superior  Court,  133  Cal. 
364,  365,  85  Am.  St.  Rep.  204,  66  Pac.  826. 

118.  Same— Prohibition  proper— In  ease 
of  excess  of  Jurisdiction. — Where  party  had 
obtained  judgment  against  corporation,  had 
an  execution  thereon,  and  levied,  or  at- 
tempted to  levy,  writ  upon  certain  moneys, 
etc.,  under  control  of  receiver  in  action  ap- 
pointed by  order  made  in  excess  of  jurisdic- 
tion of  the  court,  writ  of  prohibition  is 
proper  remedy  for  annulment  of  the  order. 
— Murray  v.  Superior  Court,  129  Cal.  628. 
630,  631,  634,  62  Pac  191. 

119.  Same  — -  Same  —  As  where  appoint- 
ment would  displace  management  of  corpo 
ration. — Order  appointing  receiver,  author- 
izing him  to  take  possession  of  mining 
properties  of  corporation,  and  to  "develop, 
work,  operate,  and  run  said  mining*  claim 
and  mill,  and  to  employ  such  persons  and 
laborers  as  may  be  necessary  to  continue 
development,  and  business  of  said  mines 
and  mining  claims,  and  to  pay  out  and  dis- 
burse such  moneys  as  may  be  necessary  to 
work,  operate,  develop,  and  carry  on  busi- 
ness of  said  mines,"  etc.,  is  to  displace  cor- 
porate management,  and  to  put  into  its 
place  receiver  and  court,  and  it  seems  to 
be  well  settled  that  court  has  no  power  to 
do  this,  except  in  cases  where  it  has  been 
given  by  statute,  and  prohibition  is  proper 
remedy  for  its  attempted  exercise. — Fischer 
v.  Superior  Court,  110  Cal.  128,  138,  42  Pac 
561. 

120.  Same— Same— But  application  to  he 
made  nrst  to  lower  court. — Because  party 
can  move  court  to  set  aside  invalid  order 
appointing  receiver,  is  not  ground  for  re- 
fusing application  for  writ  of  prohibition. 
Most  that  can  be  claimed  Is  that  applica- 
tion should  be  made  to  lower  court,  before 
moving  for  writ. — Havemeyer  V.  Superior 
Court,  84  Cal.  327.  395,  18  Am.  St.  Rep.  192 
10  L.  R.  A,  627,  24  Pac.  121.  See  Jacobs  v. 
Superior  Court,  133  Cal.  364,  365,  85  Am.  Su 
Rep.  204,  65  Pac.  826. 

121.  Same— Same—In  action  aajralust  cor- 
poration organized  and  doing  business  ua 
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der  the  act  of  December  19,  1S91  (Stats. 
1891,  p.  126),  entitled,  "an  act  relating:  to 
health,  accident,  and  annuity  or  endowment 
insurance  on  assessment  plan,  and  conduct 
of  business  of  such  insurance,"  where  it 
was  claimed  that  corporation  had  become 
insolvent  and  ceased  to  do  business,  and 
receiver  was  appointed,  section  4  of  that 
act,  after  providing:  for  payment  of  bene- 
ficiaries, reads:  "Failure  to  make  such  pay- 
ment, within  thirty  days  after  notice,  at 
home  office,  by  mall,  as  provided  by  law, 
of  final  judgment,  unless  waiver  is  made  by 
beneficiary,  shall  constitute  forfeiture  of 
right  to  do  business,"  but  it  is  not  alleged 
that  corporation  has,  after  thirty  days'  no- 
tice, failed  to  pay  any  final  judgment,  order 
appointing:  receiver  was  in  excess  of  its 
jurisdiction,  and  writ  of  prohibition  will 
lie. — Murray  v.  Superior  Court,  129  Cal.  628, 
634,  62  Pac.  191. 

122.  Same— Same— Where  court  has  Ju- 
risdiction of  ■object-matter  and  of  parties, 

it  has  power  to  hear  and  determine  motion 
for  appointment  of  receiver,  and  its  action 
thereon  can  not  be  regarded  as  in  excess  of 
its  jurisdiction.  If  error  is  committed,  law 
has  provided  ample  remedy,  and  in  such 
case  writ  of  prohibition  can  not  issue. — 
Woodward  v.  Superior  Court,  95  Cal.  272, 
276,  30   Pac.   535. 

123.  Same— Same— Where  order  of  court 
appointing  receiver  la  la  excess  of  Its  Juris- 
diction, and  court,  through  its  receiver,  is 
doing  and  continuing  to  do,  and  threaten- 
ing to  complete,  series  of  proceedings  which 
are  wrong  and  an  Injury  to  parties  in  pos- 
session of  property  and  claiming  absolute 
ownership  thereof,  writ  of  prohibition  is 
proper  remedy. — Havemeyer  v.  Superior 
Court,  84  Cal.  327,  898,  18  Am.  St.  Rep.  192, 
10  L.  R.  A.  627,  24  Pac.  121;  Bishop  v.  Su- 
perior Court,  87  Cal.  226,  285,  25  Pac.  435; 
Cosby  v.  Superior  Court,  110  Cal.  45, 
53,  42  Pac.  460;  Fischer  v.  Superior  Court, 
110  Cal.  129,  140,  42  Pac.  561;  Jacobs  v.  Su- 
perior Court.  133  Cal.  364,  366,  85  Am.  St. 
Rep.  204,  205,  65  Pac.  826. 

124.  Same— Same— Where  second  receiver 
appointed  by  covrt  of  canal  Jurisdiction. — 

Order  appointing  receiver  and  commanding 
court  of  equal  jurisdiction,  which  had  pre- 
viously appointed  PInckham  as  receiver, 
and  said  Pinckham,  receiver,  to  desist  from 
further  proceeding  under  first  order  ap- 
pointing said  Pinckham,  was  beyond  Juris- 
diction of  court,  and  application  for  writ  of 
prohibition  was  proper  remedy  to  have  such 
order  annulled. — Fischer  v.  Superior  Court. 
110  Cal.  129,  143,  42  Pac.  561;  St.  Louis  K.  & 
S.  R.  Co.  v.  Wear,  135  Mo.  230,  238,  33  L.  R.  A. 
341,  36  S.  W.  357,  658. 

.  125.  Title  can  not  be  tried  on  application 
for  writ  of  prohibition. — In  application  for 
writ  of  prohibition  against  court  which  has 
made  order  appointing  receiver  in  excess  of 
its  jurisdiction,  it  is  true  that  title  of  its 
property   can   not   be   tried,    but   what   this 


means  is  that,  when  court  by  its  order,  has 
taken  property  out  of  actual  possession  of 
stranger  to  proceeding  who  claims  it  as  his 
own,  order  is  in  excess  of  jurisdiction,  ir- 
respective of  actual  state  of  title.  Whether 
party  in  possession  really  held  title  or  not, 
order  is  void,  because  no  man  can  be  de- 
prived of  his  property  without  process  of 
law,  and  court  can  not  take  property  from 
his  possession  without  hearing,  and  compel 
him  to  prove  title  to  regain  it. — Havemeyer 
v.  Superior  Court,  84  Cal.  327,  400,  18  Am. 
St.  Rep.  192,  10  L.  R.  A.  627,  24  Pac.  121. 

As  to  appeal  from  order  appointing;  re- 
ceiver, see,  post,  §  963  and  note. 

As  to  appointment  of  receivers  In  gen- 
eral, see  note  6  L».  R.  A.  792. 

As  to  building  and  loan  associations, 
when   receivers  for  may  be   appointed,   see 

72  Am.  St.  Rep.  47. 

As  to  corporation  as  receiver,  and  quali- 
fications therefor,  see,  post,  9  1348  and  note. 

As  to  corporations,  power  to  appoint  re- 
ceivers of,  where  no  other  relief  Is  asked, 

see  note  20  L.  R.  A.  210. 

As  to  corporations,  when  receivers  may  be 
appointed  for,  see  72  Am.  St.  Rep.  49,  70. 

As  to  creditors'  suits,  appointment  and 
powers  of  receivers  in,  see  57  Am.  Dec.  450. 

As  to  escheated  estate,  receiver  for,  see. 
post,   9  1270  and  note. 

As  to  exhausting;  remedies  at  law  as  con- 
dition precedent  to  right  of  Judgment  credi- 
tor to  receiver,  see  notes  33  L.  R.  A.  546,  23 
L.  R.  A.   (N.  S.)   10. 

As  to  Jurisdiction,  exclaslveness  of,  by  ap- 
pointment of  receiver,  see  notes  20  L.  R.  A. 
391.  15  L.  R.  A.   (N.  S.)  657. 

As  to  maintenance  and  altmoay,  security 
for,  and  appointment  of  receiver,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  9  140  and  note  pars. 
18-30. 

As  to  order  proper  to  make  appointment 
of  receiver,  see  note  72  Am.  St.  Rep.  29. 

As  to  partnership  when  receiver  should  he 
appointed  for,  see  72  Am.  St.  Rep.  80. 

As    to    remainderman,    receiver    for,    see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  9  818  and  note 
par.  11. 

As  to  when  and  of  what  property  re- 
ceiver will  be  appointed,  see  64  Am.  Dec. 
482. 

126.  Vacated — Order,  If  lmprovldently 
made,  even  though  motion  for  new  trial 
pending. — Where  prima  facie  right  is  made 
out  in  first  instance  under  this  section,  re- 
ceiver should  be  appointed,  but  If  it  should 
subsequently  appear  that  appointment  has 
been  improvldently  made,  court  has  un- 
doubtedly power  to  vacate  it,  notwithstand- 
ing motion  for  new  trial  was  pending,  and 
admitting  effect  of  motion  being  to  stay 
procedings  generally. — Copper  Hill  MIn.  Co. 
v.  Spencer,  25  Cal.  11,  16. 
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127.  Same— When  Judgment  for  defend- 
ant.— Where  receiver  has  been  appointed  In 
action  In  which  demurrer  has  been  sustained 
to  complaint,  on  ground  of  insufficient  facts, 
and  final  Judgment  has  been  rendered  in 
favor   of   defendant   from   which   Judgment 


an  appeal  has  been  taken,  court  has  Juris- 
diction to  hear  and  determine  motion  to 
set  aside  order  appointing  receiver  and  that 
receiver  be  discharged. — Baughman  v.  Su- 
perior Court,  72  CaL  672,  576,  14  Pat  207. 


§  565.  APPOINTMENT  OP  RECEIVERS  UPON  DISSOLUTION  OP  COR- 
PORATIONS.  Upon  the  dissolution  of  any  corporation,  the  superior  court  of 
the  county  in  which  the  corporation  carries  on  its  business  or  has  its  principal 
place  of  business,  on  application  of  any  creditor  of  the  corporation,  or  of  any 
stockholder  or  member  thereof,  may  appoint  one  or  more  persons  to  be  re- 
ceivers or  trustees  of  the  corporation,  to  take  charge  of  the  estate  and  effects 
thereof,  and  to  collect  the  debts  and  property  due  and  belonging  to  the  cor- 
poration, and  to  pay  the  outstanding  debts  thereof,  and  to  divide  the  moneys 
and  other  property  that  shall  remain  over  among  the  stockholders  or  members. 

History:     Enacted  March  11,  1872;  amendment  approved  March  9, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  4. 

to  apply  in  case  of  dissolution  of  a  corpora- 
tion by  and  according:  to  any  particular 
method. — Henderson  v.  Palmer  Union  Oil 
Co.,  29  Cal.  App.  461,  156  Pac.  65. 


RECEIVER  UPON  DISSOLUTION  OF 
CORPORATION. 

1,  2.  As  to  construction  of  section. 

3.  Appointment — Authorized  by  above  sec- 

tion— Not  by  sections  802-809,  post. 

4.  Same — Not  because  corporation  not  pros- 

perous. 

5.  Appointment  of  receiver  of  defunct  cor- 

poration— Option  of  creditor  or  stock 
holder. 

6.  Appointment  of  receiver  of  dissolved  cor- 

poration— To  collect  and  divide  among 
stockholders. 

7.  Same — Not  at  instance  of  stranger. 

8.  Same — Only  on  application   of  creditor 

or  stockholder. 

9.  Same — Only  when  necessary  to  preserve 

and  distribute  property. 

10.  Authority  given  in  above  section — Meas- 

ure of  its  power. 

11.  Entry  of  judgment  of  dissolution  of  cor- 

poration— Ends  function  of  court. 

12.  Judgment  of  illegal  acts  of  corporation 

— Does  not  dissolve  it. 

13.  Jurisdiction  to  appoint. 

14.  Power  wanting  to  appoint  receiver — To 

restrain  corporations  and  wind  up  their 
concerns. 

15.  Provisions  of  this  section — Do  not  apply 

to  corporation  not  dissolved. 

1.  As    to    construction    of    section. — The 

provisions  of  this  section  are  not  rendered 
inapplicable  to  a  case  where  the  corpora- 
tion has  been  dissolved  for  a  considerable 
time,  because  the  use  of  the  words  therein 
"upon  the  dissolution,"  as  such  phrase 
ireans  "after  dissolution"  and  is  not  lim- 
ited to  any  particular  lapse  of  time. — Hen- 
derson v.  Palmer  Union  Oil  Co.,  29  Cal.  App. 
451,   156   Pac.   65. 

2.  The  provisions  of  this  section  and  sec- 
tion 400  of  the  Civil  Code  were  not  intended 
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3.  Appointment— Authorised  by  above 
tion— Not  by  sections  802-809,  post. — In  ac- 
tion under  section  802  et  seq.  post,  rendi- 
tion of  judgment  authorised  by  section  809. 
post,  ends  proceedings  so  far  as  superior 
court  is  concerned,  and  no  receiver  of  cor- 
porate property  can  be  appointed  unless  near 
and  distinct  proceeding:  is  commenced  by 
creditor  or  stockholder  of  corporation  under 
provision  of  this  section. — Haveraeyer  v. 
Superior  Court,  84  Cal.  827,  380,  18  Am.  St. 
Rep.  192,  24  Pac.  121,  10  L.  R.  A.  627. 

4.  Same— Not  because  corporation  not 
prosperous. — This  statute  does  not  author- 
ize the  appointment  of  receiver  upon  ground 
that  corporation  is  not  prosperous  or  be- 
cause its  liabilities  are  greater  than  its 
assets;  it  provides  for  appointment  of  re- 
ceiver, only  "upon  dissolution  of  corpora- 
tion."— Murray  v.  Superior  Court,  129  Cal. 
628,   681,  62  Pac.  191. 

5.  Appointment  of  receiver  of  defnsct 
corporation — Option  of  creditor  or  stock- 
bolder. — Where  affairs  of  defunct  corpora- 
tion are  under  control  of  its  late  directors, 
as  trustees  for  its  creditors  and  stockhold- 
ers, creditors  having  nothing  to  do  but  pre- 
sent their  demands  and  receive  payment  In 
ordinary  course  of  business;  or  if  payment 
Is  refused  or  delayed  they  may  proceed  to 
enforce  their  demands,  and  then  it  is  al- 
ways at  option  of  creditors  or  stockholders 
to   have   receiver,   if  they  can   allege   facts 

showing    that    a    receiver    is    necessary. 

Havemeyer  v.  Superior  Court,  84  Cal.  827. 
370,  18  Am.  St.  Rep.  192,  10  L.  R.  A.  627.  24 
Pac.  121. 

«.  Appointment  of  receiver  of  dissolve* 
corporation— -To  collect  and  divide  amons; 
stockholders. — Dissolution  practically  leads 
to  winding  up   of  business   of  corporation* 


Tit.  VII,  Cb.  V.]         DISSOLUTION  OF  CORPORATIONS — WHO  NOT  APPOINTED. 
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and  this  section  provides  that,  upon  dis- 
solution of  any  corporation,  superior  court 
may,  on  application  of  any  creditor  or 
stockholder,  or  member,  appoint  receiver 
with  power  to  collect  debts  and  divide 
money  and  other  property  among:  stock- 
holders or  members. — People  ex  rel.  Ger- 
berding  v.  Superior  Court,  100  Cal.  105,  118, 
34   Pac.   492. 


7.  Same— Not  at  instance  of  ■transfer.— 

In  action  against  corporation,  jurisdiction 
of  court  to  make  appointment  of  receiver 
upon  its  dissolution  rests  upon  application 
therefor  by  either  creditor  or  stockholder, 
and  can  neither  be  invoked  at  instance  of 
stranger,  nor  assumed  by  court  of  its  own 
motion. — State  I.  &  I.  Co.  v.  San  Francisco, 
101  Cal.  135,  148,  35  Pac.  549. 

8.  Same— Only  on  application  of  creditor 
or  stockboltfer. — This  section  gives  to  supe- 
rior court  of  county  in  which  corporation 
carries  on  Its  business,  authority  to  one  or 
more  persons  to  be  receivers  or  trustees  of 
corporation  upon  its  dissolution,  "on  appli- 
cation of  any  creditor  of  corporation,  or  of 
any  stockholder  or  member  therof;"  and 
unless  such  application  is  made,  court  has 
no  authority  to  make  appointment — State 
T.  &  L  Co.  y.  San  Francisco,  101  Cal.  135. 
148,  35  Pac  549/ 

».  Sane— Only  wken  necessary  to  pre- 
serve and  distribute  property. — Receiver  of 
dissolved  corporation  is  to  be  appointed  only 
when  necessary  for  purpose  of  preserving; 
and  distributing;  property,  and  only  upon 
application  of  party  in  interest, — namely, 
creditor  or  stockholder. — Havemeyer  v.  Su- 
perior Court,  84  Cal.  327,  384,  18  Am.  St. 
Rep.  192,  24  Pac.  121,  10  L  R.  A.  627. 

10.  ■  Avtkority  riven  In  above  section— 
Measure  of  it»  power. — Power  of  court  to 
appoint  any  persons  in  place  of  those  who 
are  directors  of  corporation  at  time  of  its 
dissolution,  is  given  in  this  section,  and 
authority  given  therein  is  measure  of  its 
power. — State  I.  &  I.  Co.  v.  San  Francisco, 
101  Cal.  135,  148,  35  Pac.  549. 

11.  Entry  of  judgment  of  dissolution  of 
corporation— Ends     function     of     court. — In 

action  brought  by  people  against  corpora- 
tion for  its  dissolution,  this  statute  has 
not  conferred  upon  court  any  authority  to 
take  charge  or  management  of  effects  of 
said  corporation;  it  has^no  authority  to  ap- 
point receiver  pendente  lite,  and  upon  entry 
of  judgment  of  dissolution  its  functions  in 
action  are  at  end.     It  has  no  authority  to 


assume  disposition  of  effects  of  corporation 
winding  up  its  affairs. — State  I.  &  I.  Co.  v. 
San  Francisco,  101  Cal.  135,  148.  35  Pac.  549. 

12.  Judgment  of  illegal  acts  of  corpora* 
tlon—- Does  not  dissolve  it. — Where  com- 
plaint merely  avers  that  corporation  has 
been  illegally  exercising  certain  enumer- 
ated franchises,  and  judgment  merely  de- 
clares that  corporation  defendant  is  guilty 
of  usurping  rights  and  franchises  "as 
charged  and  alleged  In  complaint,"  and  ad- 
judges that  defendant  be  excluded  from 
"such  rights,  privileges  and  franchises," 
such  judgment  does  not  dissolve  corpora- 
tion, and  does  not  undertake  to  do  so;  and 
court  therefore  acquires  no  jurisdiction  to 
appoint  receiver  under  this  section,  and 
order  appointing  receiver  is  without  au- 
thority and  void. — Yore  v.  Superior  Court, 
108  Cal.  431,  435,  41  Pac.  477. 

13.  Jurisdiction  td  appoint. — Upon  the 
dissolution  of  a  corporation  by  expiration 
of  its  charter  the  jurisdiction  to  appoint  a 
receiver  is  limited  to  the  particular  supe- 
rior court  of  the  county  where  the  corpora- 
tion carries  on  its  business  or  has  its  prin- 
cipal place  of  business. — Henderson  v.  Pal- 
mer Union  Oil  Co.,  29  Cal.  App.  451,  156 
Pac.  65.  s 

14.  Power  wanting  to  appoint  receiver— 
To  restrain  corporations  and  wind  up  tbeir 
concerns. — In  action  by  stockholder  of  cor- 
poration, an  order  appointing  receiver  and 
decree  directing  sale  of  property  and  settle- 
ment of  affairs  of  corporation,  must  neces- 
sarily result  in  dissolution  of  corporation; 
and  in  that  event,  court  will  have  accom- 
plished in  indirect  way,  that  which  it  had 
no  power  to  do  directly.  It  is  well  settled 
that  court  of  equity,  as  such,  has  no  juris- 
diction over  corporate  bodies,  for  purpose 
of  restraining  their  operation  or  winding 
up  their  concerns. — Neall  v.  Hill,  16  Cal. 
145,  146,  150;  La  Societie  Francaise  v.  Dis- 
trict Court,  53  Cal.  495,  550;  Fischer  v.  Su- 
perior Court,  110  Cal.  129,  140,  42  Pac.  561. 

16.  Provisions  of  tfcls  section— Do  not  ap- 
ply to  corporation  not  dissolved. — Independ- 
ent action  brought  for  very  purpose  of  ap- 
pointment of  receiver  is  based  upon  this 
section,  on  theory  that  state,  having  judg- 
ment for  fine,  is  creditor  of  corporation,  but 
proceeding  authorized  by  this  section  can 
be  commenced  only  "upon  dissolution  of 
any  corporation"  and  does  not  apply  to  case 
where  corporation  has  not  been  dissolved. 
— Yore  v.  Superior  Court,  108  Cat  431,  435, 
41  Pac.  477. 


§  566.  WHO  SHALL  NOT  BE  APPOINTED.  No  party,  or  attorney  of  a 
party,  or  person  interested  in  an  action,  or  related  to  any  judge  of  the  court 
by  consanguinity  or  affinity  within  the  third  degree,  can  be  appointed  receiver 
therein  without  the  written  consent  of  the  parties,  filed  with  the  clerk. 

[Appointment  ex  parte — Undertaking.]  If  a  receiver  is  appointed  upon  an 
ex  parte  application,  the  court,  before  making  the  order,  must  require  from  the 
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applicant  an  undertaking,  with  sufficient  sureties,  in  an  amount  to  be  fixed  by 
the  court,  to  the  effect  that  the  applicant  will  pay  to  the  defendant  all  damages 
he  may  sustain  by  reason  of  the  appointment  of  such  receiver  and  the  entry 
by  him  upon  his  duties,  in  case  the  applicant  shall  have  procured  such  appoint- 
ment wrongfully,  maliciously,  or  without  sufficient  cause;  and  the  court  may, 
in  its  discretion,  at  any  time  after  said  appointment,  require  an  additional 

undertaking. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  309;  March  3,  1897,  Stats,  and  Amdts. 
1897,  p.  60;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  142,  act  held  unconstitutional,  see  history,  §5 
ante;  amendment  approved  March  20,  1907,  Stats,  and  Amdts.  1907,  p. 
710,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  445. 

WHO  SHALL  NOT  BE  APPOINTED. 
1.  Appointment  by  ex  parte  order. 
2,3.  Same — Appeal  from  void  order  of. 

4.  Foreclosure    proceeding —  Receiver 

parte — Appointment  void  when. 

5.  Mandatory  provision. 

6.  Undertaking  required — In  general. 
7,8.  Same — Appeal. 

9-11.  Same — Essen tiaL 


ex 


1.  Appointment  by  ex  parte  order. — This 
section  recognizes  appointment  of  receiver 
upon  an  ex  parte  application. — Real  Estate 
Assoc,  v.  Supreme  Court,  60  Cal.  223,  227. 

2.  Same— Appeal    from    void    order    of* — 

Void  order  appointing  receiver  can  not  be 
validated  by  appeal  therefrom  and  giving  of 
stay-bond  upon  such  appeal. — Bibby  v.  Die- 
ter, 15  Cal.  App.  45,  113  Pac.  874. 

3.  Attempted  appeal  from  order  purport- 
ing to  appoint  receiver  without  requiring 
bond  provided  in  this  section,  and  giving 
of  stay-bond  thereon,  is  no  Justification  for 
such  person  seizing  property  of  another, 
the  order  purporting  to  appoint  him  re- 
ceiver being  absolutely  void;  and  such  ap- 
peal and  stay  are  therefore  no  defense  to 
action  of  replevin. — Bibby  v.  Dieter,  16  Cal. 
App.  45,  113  Pac.  874. 

4.  Foreclosure  proceeding— Receiver  ex 
parte— Appointment  void  when. — In  an  ac- 
tion to  foreclose  a  mortgage  in  which  the 
complaint  does  not  contain  allegations 
upon  which  a  receiver  can  be  appointed  and 
the  defendant's  default,  the  subsequent  ap- 
pointment of  a  receiver  on  an  ex  parte  who 
fails  to  give  bond,  whether  before  or  after 
his  appointment,  such  order  appointing  a 
receiver  is  void. — Van  Alen  v.  Superior 
Court,  37  Cal.  App.  696,  174  Pac.  672,  apply- 
ing the  doctrine  in  Stoff  v.  Erken,  172  Cal. 
481.  156  Pac.  1033. 

5.  Mandatory  provision. — The  above  sec- 
tion is  mandatory,  and  an  order  made  ex 
parte  and  without  requiring  bond,  appoint- 
ing a  receiver  in  a  creditor's  action  is  void. 
— Ryan  v.  Miller,  39  Cal.  App.  640,  179  Pac. 
517. 


«.  Undertaking;  repaired  In  a*ei 
In  case  of  appointment  of  receiver  under- 
taking is  required  of  applicant  only  when 
such  appointment  is  asked  for  ex  parte  un- 
der this  section. — Emeric  v.  Alvarado,  €4 
Cal.  529,  626,  2  Pac.  418. 

7.  Same— Appeal. — The  undertaking  re- 
quired by  this  section  is  indispensable,  and 
the  undertaking  of  section  667,  post,  can  not 
substitute  therefor. — Stoff  v.  Erken,  172  Cal. 
481,  156  Pac.  1033. 

8.  Upon  appeal  from  such  an  order,  a 
certified  copy  of  the  undertaking  in  the  form 
required  by  section  566  of  the  Code  of  Civil 
Procedure,  filed  in  the  appellate  court  after 
the  filing  of  the  transcript,  can  not  be  con- 
sidered, when  the  bill  of  exceptions  does  not 
contain  such  undertaking  or  any  order  re- 
ferring to  or  providing  for  It  or  fixing  Its 
amount. — Stoff  v.  Erken,  172  Cal.  481,  156 
Pac.  1033. 


9.  Same— Essential. — Prior  to  the  amend- 
ment of  1907,  this  section  provided  that  the 
court  "may"  require  an  undertaking  upon 
an  ex  parte  appointment  of  a  receiver.  By 
an  amendment  this  "may"  was  changed  to 
"must."  Prior  to  the  amendment,  the  su- 
preme court  had  decided  that  while  the 
trial  court  had  a  discretion  in  the  matter 
of  requiring  an  undertaking,  the  failure  to 
do  so  would  in  most  cases  be  considered  an 
abuse  of  such  discretion.  It  must  be  pre- 
sumed that  the  legislature  in  view  of  such 
decision  enacted  the  amendment  and  in- 
tended thereby  to  leave  the  matter  no 
longer  in  the  discretion  of  the  court. — 
Davila  v.  Heath,  13  Cal.  App.  370.  272,  109 
Pac.  893. 

10.  Order  appointing  receiver  without 
requiring  bond  as  provided  in  this  section 
being  void  is  no  defense  to  action  against 
person  whom  order  purports  to  appoint  re- 
ceiver in  replevin  for  property  seised  by 
him. — Bibby  v.  Dieter,  15  Cal.  App.  45,  113 
Pac.  874. 

11.  Order  appointing  receiver  made  with- 
out first  requiring  the  undertaking  pro- 
vided by  this  section,  is  absolutely  void  and 
beyond  the  jurisdiction  of  the  court. — Bibbr 
v.  Dieter,  16  Cal.  App.  45,  113  Pac.  874. 
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§567.    OATH  AND  UNDERTAKING.    Before  entering  upon  his  duties, 

the  receiver  must  be  sworn  to  perform  them  faithfully,  and  with  two  or  more 

sureties,  approved  by  the  court  or  judge,  execute  an  undertaking  to  the  state 

of  California,  in  such  sum  as  the  court  or  judge  may  direct,  to  the  effect  that 

he  will  faithfully  discharge  the  duties  of  receiver  in  the  action  and  obey  the 

orders  of  the  court  therein. 

History:  Enacted  March  11,  1872,  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  142,  held  uncon- 
stitutional, see  history,  §  5  ante;  amendment  approved  March  20, 
1907,  Stats,  and  Amdts.  1907,  p.  710,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  445. 


OATH  AND  BOND  OF  RECEIVER. 

1.  Bond  of  receiver — In  the  name  of  the  state. 

2.  Filing  new  bond  cures  defective  one. 

3.  Undertaking  of  surety. 

1.  Bond  of  receiver— In  name  of  state* — 

By  the  Political  .Code,  bonds  or  undertak- 
ing's given  by  trustees,  receivers,  assignees, 
or  officers  of  a  court,  are  to  be  in  the  name 
of  the  state  of  California,  and  may  by  order 
of  the  court  be  prosecuted  for  the  benefit 
of  any  person  interested.  See  Kerr's  Cyc. 
Pol.  Code,  2d  ed.(  5  982  and  note. 

2.  Filing  new  bond  cores  defective  one. 

— Where  a  motion  to  discharge  a  receiver 
is  made  on  the  sole  ground  that  the  under- 


takings are  defective,  and  before  the  court 
makes  its  order  on  the  motion,  the  filing 
of  new  undertakings  in  proper  form  is 
made,  the  defects  in  the  original  undertak- 
ings are  cured,  so  as  to  make  the  appoint- 
ment valid  at  least  from  the  time  of  the 
filing  .of  the  new  undertakings. — Title  Ins. 
&  Trust  Co.  v.  California  Devel.  Co.,  171 
Cal.  174,  152  Pac.  664. 

3.  Undertaking;  of  surety. — Surety  of  re- 
ceiver merely  undertakes  that  he  will  faith- 
fully execute  orders  of  court.  If  receiver 
obeys  such  order,  sureties  are  exonerated. — 
Havemeyer  v.  Superior  Court,  84  Cal.  327, 
384,  18  Am.  St.  Rep.  192,  10  L.  R.  A.  627,  24 
Pac.  121. 


§  568.    POWERS  OP  RECEIVERS.    The  receiver  has,  under  the  control  of 

the  court,  power  to  bring  and  defend  actions  in  his  own  name,  as  receiver;  to 

take  and  keep  possession  of  the  property,  to  receive  rents,  collect  debts,  to 

compound  for  and  compromise  the  same,  to  make  transfers,  and  generally  to 

do  such  acts  respecting  the  property  as  the  court  may  authorize. 

History:     Enacted  March  11,  1872. 

POWERS  OF  BECEIVEBS. 
I.  In  General,  1-89. 


II.  Suits  by  and  Against  Receivers,  90- 
116. 

III.  Possession  of  Receives,  117-141. 

IV.  Remedies— In  General,  142-152. 

L  In  General. 

1.  Abatement  of  action — Dpes  not  ipso 

facto  discharge  receiver. 

2.  Account   of  receiver  —  Properly  al- 

lowed where  he  acts  for  benefit  of 
parties. 

3.  Accounting — Proper  after  dismissal 

of  bill. 

4.  Same — Settling  —  Same   as   settling 

account  of  executor  or  administra- 
tor. 

5.  Action  at  law — Order  appointing  re- 

ceiver invalid. 

6.  Adverse  claimants  to  property  held 

by  receive!" — Controlled  by  discre- 
tion of  court. 

7.  Appointment — After  judgment — Not 

merely  ancillary,  and  function  sus- 
pended by  appeal. 


8,  9.  Same  —  Same  —  Limits   function  to 
property  therein  described. 

10.  Same  —  Before    judgment  —  Merely 

ancillary    and    function    not    sus- 
pended on  appeal. 

11.  Same — Same  —  Confers   power   over 

property  in  litigation  only. 

12.  Same  —  Same  —  Confers    no    power 

over  property  not  described. 

13.  Same  —  Same  —  Same  —  Though    it 

might  benefit  mortgageor  by  en- 
hancing value. 

14.  Same — Same — Does  not  change  title 

to  property. 

15.  Business — Not   permanently   carried 

on  by  receiver. 

16- 18.  Certificates  of  receiver — In  general. 
19, 19a.  Same — First  lien  on  street-railroad. 

20.  Same — In  absence  of  evidence — Pre- 

sumption in  support  of  authority. 

21.  Character  of  office  of  receiver. 

22,  23.  Compensation  of  receiver  —  Agree- 
ment to  look  to  income  of  lands 
for,  defense  to  action  against  de- 
fendant. 
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24.  Same — Court  need  not  determine  re* 
sponsibility  for,  on  settlement  of 
account. 

25, 26.  Same — If  appointment  unauthorised, 
to  be  paid  by  party  asking  ap- 
pointment. 

27.  Same — Lien  on  funds  in  hands  of  re- 

ceiver. 

28.  Same  —  Mortgagee  asking  appoint- 

ment answerable  for  costs  of  re- 
ceiver. 

29.  Same — Order    fixing   an   appealable 

order. 

30.  Same — Order  to  pay  out  of  special 

fund  is  judgment  on  collateral 
matter. 

31.  Same — Properly    costs    of    suit,    if 

charged  against  defendant. 

32.  Same  —  Statute   of  limitation   does 

not  begin  to  run  until  account 
settled. 

33.  Same — Void  appointment,  order  fix- 

ing compensation  void. 

34,35.  Counsel  fees  and  costs  allowed  to 
receiver. 

36.  Crops — Administratrix,  defendant,  in 

possession,  receiver  can  not  claim. 

37.  Same — Can  not  be  taken  by  receiver 

when  rents  and  profits  not  included 
in  mortgage. 

38.  Same — Power  of  receiver  over,  when 

mortgage  silent,  from  above  sec- 
tion. 

39.  Debts   of   defendants — Assented    to 

by  them,  properly  paid. 

40.  Defendant   may  move  to   discharge 

receiver — Where  appointment  not 
such  as  forbids,  till  determination 
of  appeal. 

41.  Discharge    of    receiver  —  Not    ipso 

factor  from  and  of  suit,  but  after 
settlement  of  accounts  by  order  of 
court. 

42.  Same— Not  from  dismissal  of  bill. 

43, 44.  Same — Not  till  after  accountability 
to  court. 

45.  Divorce  case  —  After  judgment  re- 

ceiver can  not  sell  property  of 
j  udgment-debtor. 

46.  Same  —  Function    of   receiver   ends 

with  judgment. 

47.  Entry  of  transfer  of  stock. 

48.  Expenditures  of  receiver — A  lien  on 

property. 

49.  Expenses  incurred  without  authority 

allowed — But  not  compensation. 

50.  Foreclosure — Receiver    may    act    as 

agent  to  negotiate  for  note  and 
mortgage. 

51.  Same  —  Receiver   not    public   officer 

and  may  receive  game,  if  not  in- 
consistent with  his  duties. 

52.  Same — Rents  and  profits  under  con- 

trol of  court. 


53.  Funds  of  receiver — Devoted  to  do- 

mestic rather  than  foreign  credi- 
tors. 

54.  Insolvency — Appointment    does   not 

authorize  trover,  but  acts  as  pre- 
liminary injunction. 

55.  Same  —  Functions   of   receiver  lim- 

ited to  preserving  property. 

56.  Same — Power  of  receiver  limited. 

57.  Same  —  Receiver    can    not    perform 

acts  prescribed  for  assignee. 

58.  Same — Receiver  must  sue  for  goods 

fraudulently  transferred. 

59.  Same — Receiver   not  bound    to  exe- 

cute contracts  unless  for  interest 
of  creditors. 

60.  Maintenance — Presumption  that  phy- 

sicians' bill,  directed  by  court  to 
be  paid,  is  proper. 

61.  New  lien — Acquired  by  receiver,  ef- 

fective only  after  possession. 

62.  Same — New   lien   not   given    to   re- 

ceiver by  statute. 

63.  Order     appointing     receiver  —  Sus- 

tained   against    collateral    attack, 
by  aid  of  inferences. 

64.  Order  to  receiver  to  forthwith  exe- 

cute deed — Presumption. 

65.  Power  of  receiver  —  Suspended  by 

supersedeas,  upon  filing  undertak- 
ing on  appeal. 

66.  Presumption — Where   debtor  appar- 

ently abandoned  property  to  cred- 
itors. 

67.  Railroad — Court  has  right   to  incur 

expenses  of  running. 

68.  Same — Expenses  of  running  street- 

railroad  are  necessary  burdens  of 
receiver. 

69.  Same — Power   of    receiver    ot   rail- 

road. 

70.  Same — Same — Receiver  of  may  buy 

necessary  cars  and  equipment. 

71.  Receiver   amenable    to    court    until 

compliances    with     directions    of 
court. 

72.  Same — Exceeding   his   authority,   is 

personally  responsible,  and  may  be 
resisted. 

73, 74.  Same — Merely  instrument  of  court. 

75.  Same — Same — Moneys   in   hands  of 

receiver  in  custody  of  court. 

76.  Same — Same  —  Same  —  Exercise   of 

power  of  court  rests  in  its  discre- 
tion. 

* 

77.  Same — Same  —  Orders  for  direction 

of  receiver  not  appealable. 

78.  Same — Same — Same — Appeal  is  from 

judgment  only. 

79.  Same— Same — Receiver  not  responsi- 

ble, if  possession   obtained  with- 
out trespass. 
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80.  Same — Same — Receiver  should  apply 

to  court  for  instruction  and  au- 
thority. 

81.  Same — Must  account  before  his  dis- 

charge. 

82.  Same — Same — Restore  property  im- 

properly taken. 

83.  Same — Same  —  Restore  property   to 

which  he  has  no  right. 

84.  Same — Same  —  Same  —  After  judg- 

ment for  defendant. 

85.  Same — Moneys  improperly  mingled. 

8G.  Rent  illegally  collected  by  receiver- 
Surrendered  to  mortgagee  in  pos- 
session. 

87.  Return  of  property  to  contract-pur- 

chasers— Default  properly  denied 
after  time  elapsed. 

88.  Unusual   act    of    receiver — May    be 

sanctioned  by  previous  or  subse- 
quent approval. 

89.  Whether    appointment    of    receiver 

benefits  all  creditors  of  foreign 
corporations  —  In  abeyance  until 
creditor  properly  before  court. 

IL  Suits  bt  and  Against  Receivers. 

90.  Actions  by  receiver — Regardless  of 

former  niceties. 

91.  Costs — Receiver  liable  for,  and  estate 

chargeable  therefor. 

92.  Same — Receiver  not  always  to  look 

to  funds  in  possession. 

93.  Foreign  receiver — Can  not  maintain 

action  against  a  citizen. 

94.  Independent  suits  against  receiver. 

95.  Insolvency — Receiver  may  bring  ac- 

tion for  conversion  during  receiv- 
ership. 

96.  Intervention  in  the  court  which  has 

custody  of  the  property. 

97.  98.  Judgment  against  receiver  —  En- 
forced, not  by  execution,  but  by 
order  of  court. 

99.  Jurisdiction  of  claim  to  personal 
property  in  hands  of  receiver. 

100.  Leave  to   sue — Need   not  be  asked 

when  required  for  preservation  of 
rights. 

101.  Same — Refusal   of  leave  to  sue  to 

preserve  rights,  abuse  of  discre- 
tion. 

102- 104.  Property  held  by  court. 

105.  Remedy  against  receiver  —  For  ad- 
ministration unduly  prolonged. 

106- 108.  Right  of  receiver  to  appeal. 

109.  Security  of  judgment  creditors  — 
Not  permitted  to  be  destroyed. by 
suit  of  receiver. 

110,111.  8uit  against  receiver,  without  leave, 
justified  by  decree  reserving  rights 
of  receiver. 

112.  Same — Always  allowed  by  courts  in 
proper  cases. 


III. 


113.  Same — But  title  to  property  in  eject- 

ment not  to  be  tried  if  apparently 
not  good. 

114.  Same — Same — If  suit  not  in  county 

where  mortgaged  land  situated. 

115.  Same — Compelled    to    show   validity 

of  mortgage,  an  abuse  of  discre- 
tion. 

116.  Same — Unusual  mode  of  presenting 

claims  against  receiver. 

Possession  or  Receives. 

117.  Crops — Possession  of,  not  ipso  facto 

from  order  of  appointment. 

118.  Same — Receiver  can  not  take  posses- 

sion of. 

119.  Same — Same — Proceeds  of  sale  not 

within  power  of  court. 

120.  Divorce  —  Appointment   of   receiver 

does  not  sequestrate  property. 

121.  Foreign   receiver  —  May  not  retain 

property  against  claims  of  citizen. 

122.  Same — May  retain  property  brought 

by  him  into  state. 

123.  Same — May  sue  to  recover  in  any 

jurisdiction  where  dispossessed. 

124.  Same— Not   invested  with  title   by 

court  appointing. 

125.  Same — Rights  of,  confined  to  state 

of  appointment. 

126.  Same — Title  of  receiver  vested  when 

property  reduced  by  him  to  pos- 
session. 

127.  Same — Mere  possession  by  does  not 

screen  property  from  attachment. 

128.  Same — Same — Can    not    hold    prop- 

erty   brought   into   state    against 
writ  of  attachment. 

129.  Judgment  debtor — Compelled  to  de- 

liver property  to  receiver. 

130.  Patent-right  —  Compelling     assign- 

ment to  receiver. 

131.  Possession     of    receiver  —  Adverse 

claimant  can  not  disturb,  nor  hold 
receiver  responsible. 

132.  dame — For  equal  benefit  of  all  par- 

ties interested. 

133.  Same — Differs  essentially  from  that 

of  sheriff. 

134.  Same — Not  disturbed  by  sale  to  en- 

force subsequent  lien. 

135.  Same — Same — By  second  receiver  in 

suit  in  which  first  not  a  party. 

136.  Same  —  Secured    and    protected    by 

court. 

137.  Same— Title  unaffected  by. 

138.  Possession  of  stranger — Claiming  as 

purchaser,  not  to  be  disturbed  by 
receiver. 

139.  Same — In   action  to  compel   forfei- 

ture of  charter. 

140.  Power   of  receiver  to  act  —  Ceases 

after  final  judgment. 
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141.  Receiver  must  take  and  hold  posses- 
sion of  property — Under  penalty 
of  contempt. 

IV.  BEMEDIE8 — In  General. 

142, 143.  Certiorari — Appropriate  to  review  in 
excess  of  jurisdiction. 

144.  Same  —  Not    available    after    judg- 

ment, where  there  may  be  appeal. 

145.  Orders  directing  receiver — Not  final 

judgment  and  not  appealable. 

146.  Same  —  Abuse    of    discretion    alone 

warrants  attack  upon,  on  appeal. 

147.  Writ  of  prohibition  —  Appropriate, 

receiver  acting  under  void  order 
and  appeal  affords  no  remedy. 

148.  Same — Same — Where  judical  action 

to  be  arrested. 

149.  Same — Can  not  interfere  with  court 

in  taking  possession  in  insolvency. 

150.  Same— Will   not  lie  to  arrest  pro- 

eeedings  after  making  void  orders. 

151.  Same — Will    require    restoration    of 

property  held  under  void  commis- 
sion. 

152.  Same  —  Same  —  And  not  resistance 

opposed  to  ordinary  wrong-doer. 

I.     IN  GENERAL. 

1.  Abatement  of  action— Doe*  aot  Ipao 
facto  dlacbarsje  receiver. — Where  bill,  upon 
which  appointment  of  receiver  is  made,  is 
afterwards  dismissed  on  demurrer,  duties 
of  receiver  cease  as  between  party  to  ac- 
tion. And  so  where  defendant  finally  ob- 
tained Judgment,  entry  of  Judgment  seems 
to  have  effect  of  terminating  receiver's 
functions,  although  plaintiff  perfects  his  ap- 
peal to  appellate  court.  But  abatement  of 
action  or  entry  of  final  Judgment  does  not 
discharge  receiver  ipso  facto. — Baughman 
v.  Superior  Court,  72  Cal.  672,  575,  14  Pac. 
207/ 

2.  Account  of  receiver— Properly  allowed 
waere  be  acta  for  benefit  of  parties. — In  ac- 
tion for  dissolution  of  partnership,  order 
was  made  appointing  as  receiver  one  Som- 
mer,  owner  of  property  occupied  by  part- 
ners under  contract  to  purchase,  which  or- 
der was  very  full  and  broad,  authorizing 
him,  among  other  things,  to  "manage,  con- 
trol, and  dispose  or*  all  property  of  part- 
nership which  was  engaged  in  carrying  out 
contract  to  furnish  West  Coast  Lumber 
Company  certain  amount  of  lumber.  As 
receiver  did  not  attempt  to  carry  on  busi- 
ness of  partners  after  contract  was  com- 
pleted, which  took  about  a  month,  and  he 
completed  that  contract  at  request  of  both 
plaintiff  and  defendant  partners,  his  actions 
In  premises  were  clearly  for  benefit  of  part- 
ners, and  order  settling,  approving,  and 
allowing  his  account,  was  properly  made. — 
Rochat  v.  Gee,  137  Cal.  497,  499,  500,  70  Pac. 
478. 


8.  Accounting— Proper  after  eUamlaaal  of 
blll< — Where  in  action  court  appointed  re- 
ceiver and,  before  issuance  of  any  summons 
or  appearance  of  any  defendant,  plaintiff 
filed  with  clerk  written  dismissal  of  case, 
and  judgment  of  dismissal  was  accordingly 
entered  by  clerk,  court  had  jurisdiction  to 
hear  and  settle  account  of  receiver. — Bank, 
v.  Madera  F.  &  L.  Co.,  124  CaL  525,  57  Pac 
462;  Chapman  v.  Atlantic  T.  Co.,  S6CCA. 
CI,  119  Fed.  257,  270. 


4.     Same— Settlln*— Same  aa  aetUIa* 
count   of  executor   or  administrator. — It   is 

not  necessary  that  court  should  make  for- 
mal findings  separate  from  order  approv- 
ing and  disapproving  items  of  account  of 
receiver;  in  settling  such  account,  findings 
are  not  necessary.  In  this  respect  settling 
of  account  of  receiver  is  same  as  settling 
of  account  of  executor  or  administrator. — 
Rochat  v.  Gee,  137  Cat.  497,  501,  70  Pac  478. 


5.  Action  at  law— Order  appointing 
eetver  Invalid. — In  action  to  recover  amount 
overdue  upon  unsecured  promissory  notes 
against  railway  company,  also  largely  in- 
debted to  other  persons  who  were  pressing 
for  payment  of  indebtedness,  and  threaten- 
ing  attachment  suits,  which  company  had 
not  completed  its  road  and  did  not  own 
rolling  stock  but  leased  it,  and  had  made 
mortgage  to  secure  large  sum,  and  had  no 
property  to  respond  to  judgment,  action 
being  only  action  at  law,  order  appointing 
receiver  was  invalid  and  may  be  annulled 
by  writ  of  certiorari. — Smith  v.  Superior 
Court,  97  Cal.  348,  351,  32  Pac.  322.  See 
Grant  v.  Los  Angeles  A  P.  R.  Co.,  116  CaL 
71,  72,  47  Pac.  872;  State  ex  rel.  Merriam  v. 
Ross,  122  Mo.  485,  461,  25  S.  W.  947,  23 
L.  R.  A.  534. 


«.  Advene  claimant*  to  property  held  by 
receiver— Controlled  by  discretion  of  court, 

— Discretion  of  court  in  appointing  receiver, 
to  prevent  proceedings  by  adverse  claim- 
ants to  property  in  custody  of  receiver,  is 
regulated  discretion,  which  can  not  be 
abused. — Petaluma  S.  Bank  v.  Superior 
Court,  111  Cal.  488,  497,  44  Pac.  177. 

7.  Appointment  —  After  judgment  —  Sot 
merely  ancillary,  and  function  auapended  by 
appeal. — Where  receiver  is  appointed  after 
judgment  for  purpose  of  carrying  Judgment 
into  effect,  his  appointment  and  bis  pro- 
ceedings thereunder  are  not  merely  ancil- 
lary, but  in  that  case,  as  for  Instance  where 
a  receiver  has  been  appointed  to  sell  mort- 
gaged premises  under  decree  of  foreclosure, 
his  proceedings  are  suspended  by  appeal- — 
Havemeyer  v.  Superior  Court,  84  CaL  327. 
382,  18  Am.  St.  Rep.  192,  10  L.  R.  A-  827,  24 
Pac.  121. 


&  Same— Same— Limits  function  to 
erty  therein  described* — Appointment  of  re- 
ceiver is  classed  in  our  code  as  one  of  pro- 
visional remedies  In  action,  and  Is  there- 
fore styled  equitable  execution  before  judg- 
ment    If   he   is   not   appointed   until  after 
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Judgment  has  been  rendered,  his  functions, 
either  for  purpose  of  carrying  judgment 
into  effect  or  for  its  preservation  until 
Judgment  be  executed,  are  limited  to  prop- 
erty  described  in  Judgment. — Kreling  v. 
Kreling,  118  Cat  421,  422,  50  Pac.  549. 

9.  Where  application  is  made  for  ap- 
pointment of  receiver,  in  action  where 
plaintiff  has  already  recovered  judgment 
directing  certain  real  estate  to  be  sold, 
court,  for  purpose  of  determining  whether 
receiver  should  be  appointed,  is  authorized 
to  accept  this  judgment  as  correct  deter- 
mination of  rights  of  parties,  and  affidavit 
of  plaintiff  to  effect  that  defendant  was 
putting  other  property  out  of  his  hands, 
and  had  disposed  of  or  encumbered  his  prop- 
erty so  as  to  impair  ability  to  collect  any 
deficiency  judgment  there  might  be,  does 
not  enlarge  scope  of  judgment  nor  author- 
ise court  to  take  into  its  custody,  through 
agency  of  receiver,  any  property  not  em- 
braced in  judgment.  To  extent  that  order 
appointing  receiver  embraced  property  not 
mentioned  in  judgment,  it  is  in  excess  of 
jurisdiction  of  court  and  void. — Kreling  v. 
Kreling,  118  Cal.  421,  422,  50  Pac.  549. 

10.  Same— Before  Judgment— Merely  an- 
cillary and  function  not  suspended  on  appeal. 

— Appointment  of  receiver  is  merely  an- 
cillary, when  he  is  appointed  before  judg- 
ment for  purpose  of  protecting,  pending 
litigation,  property  which  is  subject  of  liti- 
gation, and  In  that  case  his  functions  are 
not  necessarily  suspended  during  appeal,  nor 
is  power  of  court  to  remove  him,  or  to  con- 
trol him,  suspended  by  appeal. — Havemeyer 
v.  Superior  Court,  84  Cal.  227,  S82,  18  Am. 
St.  Rep.  192,  10  L.  R.  A.  627,  24  Pac.  121. 


11.  Same  —  Same  —  Conf era  power  over 
property  in  lltl&ratlon  only* — Receiver  is  of- 
ficer or  representative  of  court,  appointed 
to  take  charge  and  management  of  prop- 
erty which  is  subject  of  litigation  before  it, 
for  purpose  of  its  preservation  and  ulti- 
mate disposition  according  to  final  .judg- 
ment therein.  As  in  any  particular  action 
court  has  jurisdiction  over  only  property 
which  is  subject  of  that  litigation,  that  Is 
only  property  which  can  authorise  its  re- 
ceiver to  Interfere  with  or  take  into  its 
possession. — Kreling  v.  Kreling,  118  Cal. 
421,  422,  50  Pac  549. 


12.  Same  Same— Confer*  no  power  over 
property  not  described.— In  action  where, 
with  reference  to  pleadings  upon  which 
they  were  based,  several  orders  appointing 
receiver  and  defining  his  powers  and  duties 
did  not  apply  to  any  property,  except  that 
against  which  foreclosure  was  sought,  re- 
ceiver had  not  even  color  of  authority  to 
extract  ore,  within  tract  described  In  com- 
plaint, and  thus  destroy  every  substance  of 
estate  in  which  mortgagees  and  benefi- 
ciaries of  trust  had  direct  interest,  but 
which  was,  on  contrary,  subject  to  claims 
of  general  creditors  of  corporation. — Staples 


v.  May,  87  Cal.  178,  189,  25  Pac.  346;  Kre- 
ling v.  Kreling,  118  Cal.  413.  423,  50  Pac.  549. 

13.     Same— Same—  Same— Taona-h  It  might 
benefit   mortgageor   by   enhancing   value. — 

Receiver,  in  mortgaged  field,  would  have 
no  right  to  cut  timber  from  other  land  of 
mortgageor,  to  build  houses  or  fences  on 
tract  covered  by  mortgage,  although  it 
might  be  for  benefit  of  mortgageor  by  pre- 
serving or  enhancing  value  of  security  and 
lessening  his  personal  liability. — Staples  v. 
May,   87  Cal.   178,   189,   25   Pac.   346. 

14.  Same— Same— Does  not  change  title 
to  property, — Appointment  of  receiver,  pen- 
dente lite,  does  not  change  title  to  prop- 
erty; his  possession  is  only  temporary  and 
for  purpose  of  preserving  property,  that  it 
may  be  subjected  to  operation  of  judgment 
which  may  finally  be  entered.  Actions 
which  he  can  bring,  must  be  those  which 
enable  him  to  get  and  retain  possession  of 
"estate,  real  and  personal,  of  debtor." — Tib- 
bets  v.  Cohn,  116  Cal.  365,  367,  48  Pac.  372. 

15.  Business  — Not  permanently  carried 
on  by  receiver. — Usually  court  will  not  ap- 
point receiver  to  permanently  carry  on  a 
business;  but  it  is  not  unusual  or  errone- 
ous to  authorize  him  to  temporarily  do  so, 
when  interest  of  parties  requires  it.— Ro- 
chat  v.  Gee,  187  Cal.  497,  500,  70  Pac.  478. 

16.  Certificates    of    receiver— In    general. 

• — While  it  is  the  general  rule  that  the  court 
in  cases  of  private  corporations  will  not,  as 
against  the  objection  of  a  minority  of  the 
bondholders,  issue  receiver's  certificates  and 
make  them  a  prior  lien  upon  the  mortgaged 
property,  for  the  purpose  of  procuring  funds 
to  continue  the  management  and  operation 
of  the  business,  there  can  be  no  question 
of  the  right  of  the  court  to  give  priority  to 
certificates  issued  to  enable  the  receiver  to 
carry  out  the  primary  object  of  his  appoint- 
ment, viz.,  the  care  and  preservation  of  the 
property. — Title  Ins.  &  Trust  Co.  v.  Califor- 
nia Devel.  Co.,  171  Cal.  174,  152  Pac.  564. 

As  to  receiver's  certificates  of  Indebted- 
ness, see  note  9  L».  R.  A.  143;  2  L».  R  A. 
(N.  S.)  1052,  1063. 

17.  Certificates  issued  by  the  receiver  for 
the  preservation  of  the  property  are  not  to 
be  denied  recognition  because  of  the  finding 
that  a  bondholder  purchased  some  of  the 
bonds  of  the  foreclosed  corporation  and 
contrived  to  have  such  corporation  default 
in  the  payment  of  Interest,  to  the  end  that 
a  foreclosure  suit  and  that  receiver's  certifi- 
cates might  be  issued  and  sold  to  such  bond- 
holder, thus  enabling  it  to  defeat  the  claims 
of  the  bondholders  and  purchase  the  prop- 
erty itself,  where  It  is  not  found  that  the 
plaintiff  had  any  knowledge  of  such  fraud. 
— Title  Ins.  &  Trust  Co.  v.  California  Devel. 
Co.,  171  Cal.  174,  152  Pac.  664. 

18.  Such  certificates  are  not  to  be  denied 
recognition  because  the  expenditures  real- 
ized from  the  sale  of  such  certificates  were 
made   in  a   foreign   jurisdiction,   where   the 
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expenditures  were  necessary  to  preserve 
the  properties  within  the  Jurisdiction,  and 
the  same  greatly  enhanced  thereby. — Title 
Ins.  &  Trust  Co.  v.  California  Devel.  Co., 
171  Cal.  174,  152  Pac  564. 

19.     Same— First    lien    on    afreet-railroad. 

— In  action  to  foreclose  mortgage  lien  on 
street-railroad  property,  wherein  receiver 
was  appointed,  who  issued  certain  certifi- 
cates to  secure  funds  required  in  manage- 
ment of  railroad,  such  certificates  were  first 
lien  upon  property  and  were  entitled  to 
priority  in  payment,  where  was  shown  at 
trial  existence  of  every  fact  which  would 
render  proper  action  of  court  in  authorizing: 
receiver  to  issue  certificates. — Illinois  Trust 
&  Sav.  Bank  v.  Pacific  R.  Co.,  115  CaL  285, 
292,  293,  47  Pac.  60. 

19a.  Where  receiver  has  been  appointed 
in  action  against  street-railroad  company, 
and  he  is  operating:  street-car  lines  as  such 
receiver,  while  in  such  possession  and  oper- 
ating: said  street-car  lines,  court  could  enter 
orders  authorizing  and  directing  issuance 
of  receiver's  certificates,  and  providing  that 
such  certificates  should  be  lien  upon  prop- 
erty in  hands  of  receiver,  superior  to  liens 
of  mortgages,  or  trust-deeds,  or  Judgments 
named. — Illinois  Trust  &  Sav.  Bank  v.  Pa- 
cific R.  Co.,  115  Cal.  285,  294,  47  Pac  60. 

2©.  Same— In  absence  of  evidence,  pre- 
sumption In  snpport  of  authority. — In  ab-» 
jaence  of  evidence  and  anything  in  findings 
to  show  contrary,  presumption  arises  in 
support  of  Judgment  that  there  was  shown 
at  trial  existence  of  every  fact  involved  In 
case  which  would  render  proper  action  of 
court  in  authorizing  receiver  to  issue  cer- 
tificates to  meet  expenses  attendant  upon 
performance  of  his  functions  as  such  re- 
ceiver.— Illinois  Trust  &  Sav.  Bank  v.  Pa- 
cific R.  Co.,  115  Cal.  285,  295,  47  Pac.  60. 

21.  Character  of  office  of  receiver. — A  re- 
ceiver is  an  indifferent  person  between  par- 
ties, appointed  by  the  court  to  receive  the 
rents,  Issues  or  profits  of  land,  or  other 
thing  in  question  in  this  court,  pending  the 
suit,  where  it  does  not  seem  reasonable  to 
the  court  that  either  party  should  do  it. — 
Spring  Valley  Water  Co.  v.  San  Francisco, 
226  Fed.  728. 

22.  Compensation  of  receiver  —  Agree- 
ment to  look  to  Income  of  lands  for,  de- 
fense to  action  against  defendant. — Where 
plaintiff  was  appointed  receiver  upon  peti- 
tion of  defendants  and  at  their  request,  and 
it  appeared  that  plaintiff  Importuned  de- 
fendant to  be  appointed  receiver,  and  prom- 
ised and  agreed  that  he  would  under  no  cir- 
cumstances make  any  claim  or  charge  for 
his  services  against  plaintiff  for  his  serv- 
ices or  expenses  as  such  receiver,  but  would 
look  solely  to  crops  and  income  from  the 
lands  placed  in  his  possession  for  his  com- 
pensation and  expenses,  such  agreement 
constitutes  complete  defense  In  action  by 
receiver   for   his  compensation,  as  there  is 


nothing  that  could  prevent  party  desiring 
to  be  appointed  as  receiver  from  making 
such  agreement. — Ephraim  v.  Pacific  Bank, 
136  Cal.  646,  648,  69  Pac.  436. 

23.  Where  party,  at  his  own  solicitation, 
was  appointed  receiver  upon  agreement  to 
assume  risk  of  getting  his  compensation 
from,  proceeds  of  property,  he  should  be 
held  to  such  agreement. — Ephraim  v.  Pa- 
cific Bank,  136  Cal.  646,  648,  69  Pac  436. 

24.  Same— Court  need  not  determine  re- 
sponsibility for,  on  settlement  of  account. — 

it  is  not  requisite  that  court  should  deter- 
mine. In  order  settling  receiver's  account, 
after  action  in  which  he  was  appointed  has 
been  dismissed,  who  was  liable  to  him  for 
his  expenses.  His  remedy,  after  court  had 
settled  his  account,  was  to  proceed  by  ac- 
tion against  parties  at  whose  request  he  had 
Incurred  expenses. — Ephraim  v.  Pacific 
Bank,  129  Cal.  589,  594,  62  Pac.  177. 


Same— If  appointment    unauthorised, 
to    be    paid   by   party   asking   appointment. 

— If  receiver  has  taken  property  into  his 
custody,  under  Irregular  and  unauthorized 
appointment,  he  must  look  for  his  compen- 
sation to  parties  at  whose  Instance  he  was 
appointed,  and  same  rule  applies  if  property 
of  which  he  takes  possession  Is  determined 
to  belong  to  persons  who  are  not  parties  to 
action,  and  Is  taken  from  his  possession 
by  paramount  authority.  As  to  such  prop 
erty,  his  appointment  as  receiver  being  un 
authorized,  would  confer  upon  him  no  right 
to  charge  It  with  any  expenses. — Ephraim 
v.  Pacific  Bank,  129  Cal.  689.  592,  62  Pac 
177. 

26.  Where  receiver  has  been  appointed 
but  order  appointing  him  is  null  and  void, 
obligation  to  compensate  receiver  should 
rest  upon  those  who  sought  to  procure  his 
appointment — Grant  v.  Los  Angeles  A  Pac, 
R.  Co.,  116  Cal.  71,  75,  47  Pac.  872. 
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27.  Same— Lien  on  funds  In  kaads  of 
celver. — Money  collected  by  receiver  under 
order  appointing  him,  is  subject  to  his  Hen 
upon  It  for  his  fees  and  costs  of  receiver- 
ship, and  is  charged  with  such  costs,  which 
he  is  entitled  to  deduct  from  amount  upon 
settlement  of  his  account. — Garnlss  v.  Su- 
perior Court,  88  Cal.  413,  417,  26  Pac.  351. 

28.  Same  —  Mortgagee     asking     appoint- 
ment answerable  for  costs  of  receivership. 

— Where  order  is  made  in  action  for  fore- 
closure of  mortgage  appointing  receiver, 
appointment  is  for  benefit  of  mortgagee,  and 
made  upon  his  application,  and  carries  with 
it  necessarily  implied  condition,  that  he  is 
to  be  answerable  for  legitimate  costs  of 
receivership,  that — as  against  him,  at  least 
— receiver  shall  have  preferred  lien  upon 
funds  and- estate  which  come  Into  his  hands, 
and  that  rents  and  income  of  property  may 
be  applied  to  payment  of  necessary  and 
proper  expenses  of  receivership. — Illinois 
Trust  ft  Sav.  Bank  ▼.  Pacific  R.  Co..  89  Cal. 
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407,   410,  38  Pac.   1132;   Fischer  v.  Superior 
Court,  110  Cal.  129,  143,  42  Pac  561. 

20.  Same— Order  nxlng,  an  appealable  or- 
der.— Order  fixing:  receiver's  compensation, 
while  not  final  one  from  which  statute  au- 
thorizes direct  appeal,  and  while  It  suffi- 
ciently apears  that  It  Is  not  special  order 
made  after  final  judgment,  It  Is  nevertheless 
an  adjudication  from  which  appeal  will  lie. 
Order  not  only  fixes  compensation  of  re- 
ceiver, but  taxes  such  compensation  as  costs 
In  action,  as  against  all  parties,  and  directs 
and  authorizes  receiver  to  apply,  towards 
its  payment,  balance  of  fund  remaining:  in 
his  hands  as  such  receiver. — Grant  v.  Los 
Angeles  ft  Pac.  R.  Co.,  116  Cal.  71,  72,  47 
Pac.  872. 


SO.  Same— Order  to  pay  out  of  special 
fund,  la  Judgment   on   collateral   matter. — 

Order  made' by  court  fixing  amount  of  com- 
pensation of  receiver  can  not,  by  itself,  in- 
jure any  one,  but  if,  in  addition  to  order 
fixing  amount,  court  should  order  it  to  be 
paid  out  of  fund  in  receiver's  hands,  such 
order,  under  whatever  name  it  might  ne 
designated,  would  be  judgment  upon  col- 
lateral matter  arising  out  of  action,  and 
would  be  appealable  by  any  party  inter- 
ested in  funds. — Grant  v.  Superior  Court, 
106  Cal.  324,  325,  39  Pac  604. 

SI*  Same  —  Properly  costs  of  salt.  If 
charged  agalaat  defendant* — Amount  al- 
lowed receiver  as  compensation  and  ex- 
penses, if  charge  against  defendant.  Is 
properly  costs  of  suit;  If  defendant  is  liable, 
receiver  should  be  paid  in  preference  to 
general  creditors. — Ephralm  v.  Pacific  Bank, 
136  Cal.  646,  651,  67  Pac  436. 

83.  Same— Statute  of  limitation  does  aot 
begin  to  ram  till  account  settled. — In  action 
by  receiver  to  recover  his  compensation, 
statute  would  not  begin  to  run  until  his 
account  had  been  settled  and  allowed,  and 
time  during  which  appeal  from  order  of  al- 
lowance would  suspend  running  of  statute. 
— Ephralm  v.  Pacific  Bank,  129  Cal.  589, 
596,  62  Pac.  177. 

SS.  Same— Void  appointment,  order  nxlag 
compensation  void. — Where  order  appoint- 
ing receiver  is  void,  order  fixing  compensa- 
tion of  receiver  Is  of  necessity  likewise 
void. — Grant  v.  Los  Angeles  ft  Pac.  R.  Co., 
116  Cal.  71,  72,  47  Pac.  872. 

S4.  Counsel  fees  and  costs  allowed  to  re- 
ceiver.— Receiver  appointed  by  court  should 
be  allowed  reasonable  fees  for  counsel  em- 
ployed by  him  to  aid  him  In  proper  discharge 
of  his  trust,  costs  of  litigation,  and  expenses 
In  taking  care  of,  protecting,  and  repairing 
his  property  In  receiver's  charge. — McLane 
v.  Placervllle  ft  S.  V.  R.  Co.,  66  Cal.  606.  622, 
66  Pac.  748. 

35.  Appointment  of  receiver  Implies  ma- 
terial diminution  of  fund,  out  of  which 
creditors  are  to  be  paid,  and  from  which 
office  of  receiver,  his  counsel,  and  assistants 
are   to    be    subtracted. — Havemeyer    v.   Su- 


perior  Court,   84   Cal.    327,    869,    18    Am.   St. 
Rep.  192,  10  L.  R.  A.  627,  24  Pac.  121. 

SO.  Crops— Administratrix,  defendant,  In 
poaseoaloa,  receiver  can  not  claim* — In  ac- 
tion to  foreclose  mortgage  defendant,  ad- 
ministratrix, as  appointed  guardian  of  per- 
son and  estate  of  minor  defendant,  was  in 
possession  of  property  at  time  receiver 
was  appointed,  and  remained  In  possession 
of  real  property  thereafter,  and  was  en- 
titled to  possession  of  crops  for  purposes  of 
administration,  payment  of  debts  of  de- 
ceased, and  other  administrative  purposes. 
Apart  from  those  facts,  appointment  to  sub- 
sequent position  of  receiver  did  not  create 
any  lien  on  crops,  nor  authorize  application 
of  proceeds  to  plaintiff's  deficiency  judg- 
ment— Locke  v.  Klunker,  123  Cal.  231,  236, 
56  Pac.  998. 


ST.  Same— Can  not  be  taken  by  receiver 
when  rents  and  prodts  not  Included  In  mort- 
gage.— In  suit  to  foreclose  mortgage,  where 
mortgage  did  not  purport  to  cover  rents, 
issues,  and  profits,  the  growing  crops  of 
mortgageor  can  not  be  taken  possession  of 
by  receiver  under  this  section,  nor  proceeds 
applied  to  any  deficiency  there  may  be  upon 
foreclosure  sale  of  mortgaged  premises.— 
Locke  v.  Klunker,  123  Cal.  231,  286,  55  Pac. 
993;  Cowdery  v.  London  &  S.  F.  Bank,  139 
Cal.  298,  809,  96  Am.  St  Rep.  116,  78  Pac 
196. 


88.  Same— Power  of  receiver  over,  when 
mortgage  silent,  from  above  section. — Au- 
thority of  receiver,  and  power  of  court  over 
crops,  even  where  mortgage  undertakes  to 
subject  rents,  issues,  and  profits  to  mort- 
gage, are  very  much  circumscribed  under 
our  law,  where  mortgage  Is  silent  upon 
subject.  Power  given  court  or  receiver 
must  come  alone  from  section  564,  ante,  and 
upon  that  section  alone  party  must  rely. — 
Locke  v.  Klunker,  123  Cal.  231,  237,  55  Pac. 
993. 

SS.  Debts  of  defendants— -Assented  to  by 
them,  properly  paid. — Where  receiver,  in 
action  for  dissolution  of  partnership,  took 
possession  of  property,  and  some  of  cred- 
itors of  concern  were  pressing  payment  of 
their  debts,  threatening  attachment  suits, 
and  contract  with  West  Coast  Lumber  Com- 
pany could  not  have  been  completed  without 
settling  with  those  creditors,  and  plaint  iff 
furnished  to  receiver,  from  books  of  part- 
nership, correct  list  of  debts  and  requested 
him  to  pay  them,  and  defendant,  the  other 
partner,  knew  that  receiver  was  paying 
these  debts,  and  made  no  objection,  court 
properly  allowed  credit  to  receiver  for 
amount  of  debts  of  partnership,  which  he 
paid.— Rochat  v.  Gee,  137  Cal.  497,  500,  70 
Pac.  478. 

40.  Defendant  may  move  to  discharge  re- 
ceiver—Where  appointment  not  sack  aa  for- 
bids,    until     determination     of     appeal, — In 

action  wherein   receiver  was  appointed  for 
purpose  ancillary  to  principal  object  of  ac- 
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tion,  where  defendant  demurred  to  com- 
plaint and,  demurrer  sustained,  plaintiff  re- 
fused to  amend,  and  final  Judgment  was 
entered  in  favor  of  defendant,  and  plaintiff 
appealed,  defendant  had  undoubted  right  to 
move  for  discharge  of  receiver,  pendente 
lite.  Prayer  of  complaint  not  giving  such 
character  to  appointment  is  that,  in  case  of 
appeal,  receiver  could  not  be  discharged  un- 
til final  termination  of  cause  on  appeal. — 
Baughman  v.  Superior  Court,  72  Cal.  572, 
575,  16  Pac.  207. 

41.  Discharge  of  receiver — Not  Ipso  facto 
from  end  of  salt,  bat  after  settlement  of 
account  by  order  of  court. — End  of  suit,  its 
final  adjudication,  gives  cause  for  discharge 
of  receiver,  but  does  not  ipso  facto  affect 
his  discharge,  which  results  only  from  or- 
der or  decree  of  court  so  directing.  After 
settlement  of  suit  receiver  must  have  time 
and  opportunity  to  prepare  and  present  his 
account  and  for  adjustment  of  details  of  re- 
ceivership. Dismissal  of  action  does  not 
discharge  receiver  from  accountability  to 
court  which  appointed  him.  He  is  an  officer 
of  court  and  subject  to  Its  orders  in  rela- 
tion to  property  placed  in  his  hands  as  re- 
ceiver, until  discharged  by  court. — Pacific 
Bank  v.  Madera  P.  &  L.  Co.,  124  Cal.  625, 
626,  57  Pac.   462. 

42.  Same— Not   from    dismissal   of   bill. — 

In  action  for  dissolution  of  partnership, 
dismissal  of  bill  did  not  discharge  receiver 
from  accountability  to  court  of  chancery 
from  which  he  received  his  appointment. 
He  was  officer  of  court  and  subject  to  its 
orders  in  relation  to  partnership  effects 
placed  in  his  hands  as  receiver  until  dis- 
charge by  court. — Pacific  Bank  v.  Madera 
F.  &  L.  Co.,  124  Cal.  525,  526,  57  Pac.  462. 

43.  Same— Not  till  after  accountability  to 
court. — Where  bill  by  virtue  of  which  party 
was  appointed  receiver  and  came  into  pos- 
session of  a  fund  was  dismissed  by  demur- 
rer, legal  consequence  thereof  was  to 
dispense  with  functions  of  receiver  as  de- 
positary of  party  litigant.  His  duties  ceased 
with  termination  of  litigation  between  par- 
ties, and  that  ceased  when  it  went  out  of 
court  by  demurrer,  but  his  relation  to  court 
from  which  he  received  his  appointment  did 
not  terminate.  His  accountability  to  that 
court  as  receiver  continued,  that  Is  to  say, 
he  was  still  an  officer  of  court  and  his  pos- 
session of  fund  was  possession  of  court. — 
Pacific  Bank  v.  Madera  F.  &  L.  Co.,  124  Cal. 
525.  527,  57  Pac.  462. 

44.  If  court  lost  jurisdiction  of  case  by 
virtue  of  dismissal,  so  that  it  could  not 
settle  account  of  receiver  nor  make  any  dis- 
position of  funds  in  his  hands,  account  of 
receiver  could  not  be  settled  nor  funds  dis- 
posed of.  Money  on  hand  and  collected  by 
receiver  is  in  contemplation  of  law  in  hands 
of  court,  to  be  disposed  of  as  law  directs. 
Expenditures  made  by  receiver  for  preser- 
vation of  property  are  under  orders  of 
<jourt,    and,    at    request    of    parties,    should 


be  repaid  by  some  one.  Dismissal  of  case 
was  end  of  it,  as  between  parties,  though 
court  still  retains  power  to  settle  account 
of  receivers,  and  to  direct  application  of 
funds  in  his  hands.— Pacific  Bank  v.  Madera 
F.  &  L.  Co.,  124  Cal.  525,  527,  57  Pac.  462. 
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45.  Divorce  ease— After  Judgment  re- 
ceiver can  not  sell  property  of  judgjment* 
debtor. — After  judgment  in  divorce  case,  for 
payment  of  'certain  sum  of  money,  order 
made  directing  receiver  to  sell  property  of 
plaintiff  was  in  excess  of  jurisdiction  of 
court.  Judgment  in  case  Is  not  in  any  way 
affected  by  provision  as  to  receiver.  Any 
new  duties  conferred  upon  receiver  by  judg- 
ment were  in  excess  of  jurisdiction  of  court 
whose  power  to  appoint  receiver  exists  only 
in  cases  prescribed  by  this  section. — White 
v.  White,  130  Cal.  597,  599,  80  Am.  St  Rep. 
150,  62  Pac.  1062. 

40.  Same— Function  of  receiver  ends  with 
judgment. — Where,  in  action  of  divorce, 
wife,  defendant,  filed  cross-complaint  and 
obtained  final  judgment  for  sum  of  one 
hundred  thousand  dollars,  and  court  had 
previously  appointed  receiver  to  take  charge 
of  plaintiff's  property,  but  who  in  fact  had 
not  taken  any  property  into  his  possession, 
object  of  his  original  appointment  and  func- 
tions originally  vested  in  him  terminated 
with  entry  of  judgment. — White  v.  White. 
130  Cal.  597,  598,  80  Am.  St  Rep.  150,  62 
Pac.  1062. 

47.  Entry  of  transfer  of  stock* — The  re- 
ceiver of  a  corporation  may  be  compelled 
by  order  of  court  to  make  entry  of  the 
transfer  of  stock  upon  the  books  of  the 
corporation. — People  v.  California  Safe  De- 
posit &  Trust  Co.,  18  Cal.  App.  732,  729,  124 
Pac.  558. 

48.  Expenditures  of  receiver — A  lien  on 
property. — Expenditures  of  trustee  and  re- 
ceiver of  railroad  company  in  default  for 
non-payment  of  interest  are  lien  upon  road 
and  property  conveyed.  If  expenses  were 
reasonably  incurred  in  discharge  of  trust, 
trustees  are  entitled  to  lien  on  corpus  of 
trust  company  for  all  such  disbursements. 
— McLane  v.  Placerville  &  8.  V.  R.  Co..  66 
Cal.  606,  622,  6  Pac.  748. 

40.  Expenses  incurred  without  authority 
allowed — But  not  compensation. — Receiver 
who,  without  authority,  has  incurred  ex- 
penses in  harvesting,  protection,  and  sale 
of  grain,  was  properly  allowed  such  ex- 
penses, without  charge  for  his  services, 
where  there  was  no  suggestion  that  he  had 
failed  to  harvest  crop  economically,  and 
with  as  little  cost  to  defendant  estate  an 
administratrix  could  have  accomplished  it 
and  was  acting  at  least  under  color  of  au- 
thority.— Locke  v.  Klunker,  128  Cal.  231 
239,  55  Pac.  993. 

60.     Foreclosure  —  Receiver    may    net    as 
aa*ent  to  uea-otlate  far  mote  and  amrtgaa-e. 

— In  action  to  foreclose  mortgage,  receiver 
appointed  therein  may  act  as  agent  to  nego- 


Tit.  VII,  Ch.  V.l 


RECEIVERS — POWERS  OF— IN  GENERAL. 


g568 


tiate  for  purchase  of  note  and  mortgage, 
paying  therefor  full  face  value  and  all  in- 
terest and  accrued  costs,  with  view  of  ac- 
quiring title  to  land  by  that  proceeding, 
and  may  sue  for  and  receive  as  commission, 
represented  by  check  given  therefor,  when 
it  nowhere  appears  that  he  has  done  any 
act  as  receiver  by  which  defendants  were 
misled,  and  all  he  did  was  to  assist,  at 
their  request,  in  bringing  about  purchase  by 
them  from  mortgagee,  of  its  ownership  of 
note  and  mortgage,  so  that  defendant 
might  stand  in  its  shoes. — De  Jarnatt  v. 
Peake,  123  Cal.  607,  609.  56  Pac.  467. 

51.  Same— Receiver  not  public  officer  and 
may  receive  gain,  if  not  Inconsistent  with 
his  duties*— One  appointed  receiver  in  ac- 
tion to  foreclose  mortgage,  does  not  become 
public  officer  charged  with  trust  as  such 
officer,  so  that  he  can  not,  while  holding 
(hat  office,  enter  into  any  contract  for  pri- 
vate gain  respecting  subject  of  trust,  where 
nothing  appears  from  which  it  may  be  in- 
ferred that  receiver  was,  through  his  official 
position,  seeking  any  advantage  for  or 
against  defendant  inconsistent  with  his 
official  duties. — De  Jarnatt  v.  Peake,  123 
Cal.  607,  609,  610,  66  Pac.  467. 

52.  Same— Rents  and  prodts  under  con- 
trol of  court. — Section  564,  ante,  which  au- 
thorises appointment  of  receiver  in  action 
by  mortgagee  for  foreclosure  of  his  mort- 
gage, assumes  that  rents  and  profits  of 
mortgaged  property,  pending  litigation,  are 
— like  property  itself — subject  to  mortgage 
lien  and  part  of  fund  to  which  creditor  Is 
entitled  to  resort  for  its  satisfaction,  but 
it  does  not  follow  from  this  that  such  rents 
and  profits  are,  therefore,  as  much  exempt 
from  control  and  disposition  of  court  pend- 
ing litigation  as  property  out  of  which  they 
issued. — Illinois  Trust  &  Sav.  Bank  v.  Pa- 
cific R.  Co.,  99  Cal.  407,  410,  33  Pac.  1132. 

53.  Funds  of  receiver— Devoted  to  do- 
mestic  rather    than   to    foreign    creditors. — 

As  between  receiver  of  insolvent  foreign 
corporation,  appointed  under  laws  of  an- 
other state,  not  in  force  here,  and  domestic 
attaching  creditor,  both  claiming  fund  situ- 
ate in  this  state,  fund  will  be  decreed  to 
domestic  creditor  without  stopping  to  in- 
quire into  legality  of  appointment  of  re- 
ceiver, or  as  to  his  rights  under  laws  of  his 
state,  where  under  laws  of  this  state  do- 
mestic creditors  have  right  to  attach  the 
property;  there  is  no  rule  of  state  comity  or 
of  law  which  requires  courts  to  set  aside 
this  right  In  deference  to  foreign  receiver 
claiming  under  laws  of  another  state. — 
Lack  ma  nn  v.  Supreme  Council  O.  C.  F.,  142 
Cal.  22,  26.  75  Pac.  583. 

54.  Insolvency  —  Appointment  does  not 
nuthorlse  trover,  hut  acts  as  preliminary  In- 
junction.— As  rule  receiver  can  not  sue  to 
recover  property  which  has  not  come  to  his 
possession,  or  which,  being  in  possession 
of  defendant,  ought  to  have  been  delivered 
to   him.     He   can   not   maintain    trover   for 


property  of  insolvent  converted  before  ad- 
judication, nor  to  recover  property  trans- 
ferred by  debtor  In  fraud  of  creditors.  His 
appointment  is  intended  to  have  effect  of 
preliminary  injunction  to  preserve  property. 
— Tibbets  v.  Cohn,  116  Cal.  365,  369,  4*  Pac. 
372;  Bishop  v.  McKillican,  124  Cal.  321,  326, 
71  Am.  St  Rep.  68,  57  Pac.  76. 

55.  Same— Functions  of  receiver  limited 
to  preserving;  property. — No  doubt  receiver 
can  maintain  all  actions  necessary  to  pre- 
serve property  which  constituted  estate  of 
insolvent,  but  this  does  not  include  prop- 
erty just  passed  out  of  possession  of  in- 
solvent, right  of  action  to  recover  which  is 
expressly  authorized  to  assignee  under  In- 
solvency Act.  Receiver's  functions  are  ex- 
pressly limited  to  preserving  property,  un- 
til assignee  has  been  appointed,  and  such 
action  can  not  be  brought  by  him  because 
(1)  It  Is  not  within  scope  of  receiver's  pow- 
ers and  duties;  and  (2)  Right  is  expressly 
conferred  upon  assignee  and  does  not  exist 
until  his  appointment. — Tibbets  v.  Cohn,  116 
Cal.  365.  368,  48  Pac.  372. 

56.  Same— Power  of  receiver  limited. — In 

action  brought  to  recover  value  of  certain 
property  formerly  of  insolvent,  alleged  to 
have  been  transferred  within  two  months 
before  commencement  of  proceedings  in 
violation  of  Insolvency  Act,  receiver  ap- 
pointed to  keep  and  care  for  and  dispose  of 
property  until  appointment  of  assignee,  has 
no  further  powers  save  that  he  may  sue  and 
be  sued  In  his  own  name,  collect  debts,  and 
do  such  acts  respecting  property  as  court 
may  direct;  but  language  of  this  section 
would  not  authorize  him  to  bring  suits  not 
connected  with  his  receivership  and  neces- 
sary to  enable  him  to  perform  its  functions, 
nor  to  sue  in  his  own  name  for  property 
which  has  not  come  into  his  possession. — 
Tibbets  v.  Cohn,  116  Cal.  365,  367,  48  Pac. 
372. 


5T.  Same— Receiver  can  not  perform  acts 
prescribed  for  assignee. — Under  section  6 
of  Insolvency  Act  assignee  is  expressly 
authorized  to  recover,  from  any  person  re- 
ceiving conveyance,  gift,  transfer,  pay- 
ment, or  assignment  made  contrary  to  any 
provision  of  act,  property  thereby  trans- 
ferred or  assigned,  and  in  case  redelivery  of 
property  can  not  be  had,  to  recover  value 
thereof  with  damages.  Property  which  can 
thus  be  recovered  constitutes  no  part  of  es- 
tate of  insolvent,  and  receiver  appointed  to 
keep,  care  for,  and  dispose  of  estate  of  in- 
solvent until  appointment  of  assignee,  Is 
not  authorized  or  directed  to  take  charge 
of  it,  or  given  right  of  action  for  its  re- 
covery.— Tibbets  v.  Cohn,  116  Cal.  865,  368, 
48  Pac.  372. 

58.  Same— Receiver  must  sue  for  goods 
fraudulently  transferred. — Receiver  in  in- 
solvency has  right  to  sue  for  recovery  of 
goods  fraudulently  transferred  by  insolvent, 
after  demand  and  refusal.  He  is  expressly 
authorized — perhaps   it   should   be   said   dl- 
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rected — to  sue  for  recovery  of  such  goods. 
— Tapscott  v.  Lyon,  102  Cal.  297,  299,  506, 
27  Pao.  226. 

59.  Save— Receiver  not  bound  to  execute 
contracts  unless  for  Interest  of  creditors*— 

Receiver  of  insolvent  irrigation  company, 
whose  business  was  that  of  selling  and  sup- • 
plying  water  to  parties  owning;  land  re- 
quiring: irrigation,  was  not  bound  to  per- 
form any  of  contract  of  said  company  unless 
it  appeared  to  be  to  interest  of  creditors,  or 
unless  required  to  do  so  by  order  of  the 
court;  but  demand  for  delivery  of  water, 
under  contract  of  said  company,  was  proper, 
since  receiver  might  perform  the  contract, 
if  there  was  sufficient  water  for  purpose, 
and  receiver  was  only  person  who  could 
perform  it,  since  possession  and  control  of 
property  had  passed  out  of  hands  of  the 
irrigation  company. — Ross  L*.  A  M.  Co.  v. 
Muscupiabe  L.  &  M.  Co.,  120  CaL  521,  526, 
65  Am.  St.  Rep.  186,  52  Pac.  995. 

410.  Maintenance  Presumption  that  phy- 
sician's bill,  directed  by  court  to  be  paid. 
Is  proper* — In  suit  brought  by  wife  for 
maintenance,  direction  by  court  that  re- 
ceiver pay  physician's  bill  incurred  by 
plaintiff  is  proper.  It  must  be  assumed 
that  this  was  found  to  be  necessary  item 
of  maintenance  of  plaintiff,  which  was  very 
purpose  for  which  funds  were  in  hands  of 
receiver. — Murray  v.  Murray,  115  Cal.  266, 
274,  53  Am.  St.  Rep.  97,  87  L  R.  A.  626,  47 
Pac.  37. 

61.  New  lien— Acquired  by  receiver,  ef- 
fective only  after  possession. — If  mortgagee 
could  acquire  any  lien  upon  property 
through  receiver,  it  would  be  new  lien,  not 
pre-existing,  nor  created  by  mortgage;  it 
would  be  analogous  to  writ  of  attachment, 
and  would  be  effective  only  after  posses- 
sion taken  by  receiver,  as  writ  of  attach- 
ment would  be  only  after  levy. — Bank  of 
Woodland  v.  Heron,  120  Cal.  614,  620,  52 
Pac.  1006. 


Same— New  lien  not  given  to 
celver  by  statute  providing  for  his  appoint- 
ment. It  was  not  intended  by  section  564, 
ante,  to  create  new  Hen  by  mere  appoint- 
ment of  receiver  in  action  to  foreclose  mort- 
gage.— Locke  v.  Klunker,  123  Cal.  231,  238, 
55  Pac.  993. 

68.  Order  appointing  receiver— -Sustained 
against  collateral  attack,  by  aid  of  Infer- 
ences.— As  against  collateral  attack  upon 
order  appointing  receiver,  if  jurisdiction  of 
court  can  in  any  event  be  upheld  and  its  ac- 
tion validated,  this  will  be  done,  though 
even  these  facts  showing  such  jurisdiction 
are  defectively  stated,  and  inferences  must 
be  indulged  in  to  support  judgment. — Illi- 
nois Trust  A  Sav.  Bank  v.  Pacific  R.  Co.,  115 
Cal.  285,  296,  47  Pac.  60. 

64.  Order  to  receiver  to  forthwith  exe- 
cute deed — Preaumptlom. — Where,  in  action, 
court  has  appointed  receiver,  and  in  judg- 
ment has  directed  receiver  "after  confirma- 


tion of  sale"  to  forthwith  execute  deed,  it 
will  not  be  assumed  that  receiver  would 
execute  deed  before  he  is  authorised  by 
law  so  to  do.  If  court  had  no  authority  to 
direct  that  it  be  executed  before  expiration 
of  six  months  from  sale,  his  deed  prior  to 
that  time  will  be  ineffective.  Purchaser 
w)U  be  interested  in  having  it  executed  at 
proper  time,  but  direction  in  Judgment  Is 
not  available  to  judgment-debtor  for  pur- 
pose of  impairing  efficiency  of  judgment  di- 
recting sale. — Woodbury  v.  Nevada  S.  R.  Co- 
120  Cal.  463,  466,  52  Pac  650. 

65.  Power  of  receiver— Suspended  by  su- 
persedeas, upon  filing  uadertaJclns;  *n  ap- 
peal.— Filing  of  undertaking  on  appeal 
from  order  appointing  receiver,  operates  as 
supersedeas,  suspends  all  authority  of  re- 
ceiver under  order,  withdraws  from  him 
right  to  control  and  possession  of  property 
involved,  and  restores  same  to  pleading 
party  from  whom  it  had  been  taken. — Ja- 
cobs v.  Superior  Court,  13S  Cal.  264,  266,  25 
Am.  St.  Rep.  204,  65  Pac.  826. 


iptlon  —  Where   debtar   appar- 
ently   abandoned    property    to    creditors. — 

Where  orders  appointing  receiver  were 
made  ex  parte,  and  it  was  not  shown  that 
their  terms  or  proceedings  of  receiver  un- 
der them  ever  came  to  knowledge  of  corpo- 
ration defendant,  nor  that  corporation  was 
insolvent,  and  it  seems  to  have  left  its  cred- 
itors to  get  what  they  could  out  of  prop- 
erty without  any  sign  of  approval  or 
objection  to  their  proceedings,  only  pre- 
sumption to  be  indulged  in  under  circum- 
stances is,  that  It  desired  its  property  to  go 
to  its  creditors  according  to  their  respective 
legal  rights,  viz.,  mortgaged  property  to  its 
mortgagee,  and  rest  to  Its  creditors  at  large. 
— Staples  v.  May,  87  Cal.  178.  190,  25  Pac. 
846. 

67.  Railroad— Court  baa  right  te>  Incur 
expenses  of  running. — Where  court  In  proper 
case,  and  under  circumstances  apparently 
authorizing  such  action,  takes  property  into 
its  possession  through  receiver,  which  Is  of 
character  to  give  public  right  to  its  con- 
tinued operation  and  use,  court  acquires 
right  and  assumes  obligation  of  keeping 
such  property  in  operation,  and  for  that 
purpose  is  authorized  to  incur  such  expen- 
ses and  create  such  obligations  against 
property  as  are  necessary  to  keep  same  in 
repair  and  pay  operating  expenses. — Illi- 
nois Trust  &  Sav.  Bank  v.  Pacific  R.  Co„  115 
Cal.  285,  295,  47  Pac  60. 


As  to  Incurring  expenaes  by  rui 
road,  see  note  11  L.  R.  A.  480. 


ming  rail- 


68.     Same— Expenaea    of 
railroad  are  accessary  burdens  of  receiver. 

— Expense  and  obligations  incurred  by  re- 
ceiver, appointed  in  action  against  street 
railroad  for  operating  expenses  of  car- 
lines,  and  other  incidental  expenses — prop- 
erty of  such  character  as  gives  public  right 
to   its   continuous    operation    and    use— art 
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burdens  necessarily  on  property  taken  pos- 
session of,  and  this  Irrespective  of  who  may 
be  ultimate  owner,  or  who  may  have  the 
preferred  lien,  or  may  invoke  receivership. 
— Illinois  Trust  &  Sav.  Bank  v.  Pacific  R. 
Co.,  115  Cal.  285,  295,  47  Pac.  60. 

68.     Same— Power  of  receiver  of  railroad. 

— One  appointed  by  court  as  receiver,  can 
with  permission  of  court,  do  anything  cor- 
poration might  have  done  to  make  most  out 
of  assets  in  his  hands;  in  proper  case  he 
may  settle  disputed  claims,  compromise  with 
debtors  of  corporation,  may  lease  other 
lines  of  railroads  and  operate  them,  may 
•complete  construction  of  unfinished  lines  of- 
railroad,  and  negotiate  loans  for  payment 
of  cost  thereof;  and  he  may  enter  into  con- 
tracts upon  terms  on  which  owners  of  rail- 
roads may  use  road  under  his  control  at 
given  rates,  and  he  may  charge  rates  agreed 
on  prior  to  his  appointment  between  com- 
pany he  represents,  and  another  railroad 
corporation. — Pacific  R.  Co.  v.  Wade,  91  Cal. 
449,  455,  25  Am.  St.  Rep.  201,  208,  27  Pac 
768,  18  Pac.  754. 

See  note  71  Am.  St.  Rep.  354,  358,  861. 

70.  Same— Same— Receiver  of  may  buy 
accessary  cars  and  equipment. — Where  re- 
ceiver has  been  appointed  in  action  by  trus- 
tees for  railroad  company,  defaulting  in 
payment  of  its  interest,  and  it  appears  that 
mortgageor  company  had  no  rolling-stock 
or  other  equipments,  trustee  or  receiver 
under  order  of  court  was  Justified  in  pur- 
chasing some  rolling-stock  and  machinery 
for  use  of  road  for  which  he  expended 
money  in  discharge  of  his  trust  and  incurred 
Indebtedness. — McLane  v.  Placerville  &  S.  V. 
R.  Co.,  66  Cal.  606,  616,  6  Pac.  748. 

Tl.  Receiver  — Amenable  to  court  until 
compliance  with  directions  of  court. — Al- 
though as  between  parties  to  litigation, 
functions  of  receiver  have  terminated  with 
determination  of  suit,  he  is  amenable  to 
court  as  its  officer,  until  he  has  complied 
with  its  direction  as  to  disposal  of  funds 
which  he  had  received  during  course  of  re- 
ceivership.— Pacific  Bank  v.  Madera  F.  &  L. 
Co.,  124  Cal.  525,  526,  57  Pac.  462. 

72.  Same  —  Exceeding  his  authority.  Is 
personally  responsible,  and  may  be  resisted. 
— Where  receiver  holds  by  valid  appoint- 
ment containing  no  direction  in  excess  of 
Jurisdiction  of  court,  so  long  as  he  acts  in 
pursuance  of  order  of  court,  he  can  not 
ordinarily  invade  rights  of  parties  or 
strangers  to  litigation;  if  he  does  injury,  he 
does  it  by  exceeding  his  authority.  In  such 
case  fault  Is  his  alone.  If  he  attempts  to 
take  property  lawfully  In  possession  of 
another  and  to  which  he  is  not  entitled,  his 
attempt  may  be  resisted  Just  as  any  other 
trespasser  may  be  resisted,  and  person  de- 
fending his  lawful  possession  Is  not  brought 
in  conflict  with  court;  if  he  by  any  means 
gains  possession  of  property  claimed  by 
stranger,  court  will  either  order  him  to  re- 
store it,  or,  if  title  is  in  doubt,  to  permit 


action  to  be  brought  against  him  to  try 
title. — Havemeyer  v.  Superior  Court,  84  Cal. 
327,  397,  18  Am.  St.  Rep.  192,  10  L.  R.  A.  627, 
24  Pac.  121. 

73.  Same— Mere    Instrument    of    court. — 

Property  in  hands  of  receiver  is  in  hands 
of  court,  and  he  is  mere  instrument  of 
court,  and  what  he  does  court  does.  It  is 
court,  therefore,  and  not  receiver  which 
holds,  administers,  and  disposes  of  prop- 
erty in  his  hands,  and,  so  long  as  property 
remains  undisposed  of,  action  by  court  is 
unnecessary. — Havemeyer  v.  Superior  Court, 
84  Cal.  327,  389,  18  Am.  St.  Rep.  192,  10 
L.  R.  A.  627,  24  Pac.  121. 

74.  In  action  where  receiver  was  ap- 
pointed to  take  charge  of  and  control  prop- 
erty of  corporation,  and,  if  necessary,  to 
sell  for  payment  of  debts,  property  of  com- 
pany is  In  custodia  legls.  Receiver  is  in- 
different between  parties.  His  possession 
is  possession  of  law,  for  benefit  of  all  par- 
ties interested,  whether  named  as  parties 
in  action  or  not,  and  it  can  not  be  dis- 
turbed without  consent  of  court.  No  one 
claiming  right  paramount  to  that  of  re- 
ceiver can  ascertain  It  in  any  action  with- 
out permission  of  court,  no  sale  can  take 
place,  no  debt  can  be  paid,  and  no  contract 
can  be  made  which  does  not  receive  sanc- 
tion of  court. — Pacific  R.  Co.  v.  Wade,  91 
Cal.  449.  451,  25  Am.  St.  Rep.  201,  208,  27 
Pac.  768,  13  Pac.  754. 

75.  Same— Same— Moneys  In  hands  of  re- 
ceiver In  custody  of  court. — Where,  In  ac- 
tion of  ejectment,  receiver  was  appointed 
who  collected  and  received,  held  and  pre- 
served rents  of  lands,  moneys  in  his  hands 
were  not  part  of  Judgment  in  case.  Neces- 
sity of  specific  decree  by  court  declaring 
that  property  of  defendant  was  not  re- 
quired, as  she  was  necessarily  entitled  to 
them  by  reason  of  Judgment  in  her  favor 
as  to  possession  of  realty.  They  were  in 
custody  of  court,  amount  was  certain,  and 
had  been  preserved  by  receiver  in  specie 
for  sole  purpose  that  it  might  be  delivered 
by  order  of  court  to  party  who  should  fin- 
ally recover  in  action. — Oarniss  v.  Super- 
ior Court,  88  Cal.  413,  417,  26  Pac.  351. 

76.  Same  —  Same  —  Same  —  Exercise  of 
power  of  court  rests   In  Its  discretion. — In 

action  to  foreclose  mortgage,  order  was 
made  appointing  receiver,  from  which  there 
was  no  appeal,  but  mere  appointment  of  re- 
ceiver Is  not  determination  of  what  court 
shall  order  him  to  do.  Appointment  rests 
In  discretion  of  court,  and  where  court  is 
asked  to  exercise  power  compelling  person 
to  pay  certain  obligations  to  receiver, 
whether  it  should  so  exercise  its  power  was 
Just  as  much  in  its  discretion  as  appoint- 
ment itself  of  receiver. — Bank  of  Woodland 
v.  Heron,  120  Cal.  614,  617,  52  Pac.  1006. 

77.  Same— Same— Orders  for  direction  of 
receiver  not  appealable. — Orders  for  direc- 
tion  of  receiver  usually  depend   upon   dis- 
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cretion  of  court,  to  be  exercised  according; 
to  necessities  of  case,  and  require  immedi- 
ate execution  in  order  to  be  of  any  value; 
but  of  every  order  which  court  might  make 
for  preservation  or  proper  management  of 
property  in  its  custody  is  subject  to  direct 
appeal  therefrom,  not  only  would  court  be 
greatly  hampered  In  its  efforts  to  preserve 
property,  but  interests  of  all  parties  might 
be  greatly  prejudiced. — Free  Gold  M.  Co.  v. 
Spiers,  135  Cal.  130,  132,  67  Pac.  61. 

78.  Same — Same— Same — Appeal  la  from 
judgment  only. — Order  to  receiver  to  make 
purchase  of  plant  for  purpose  of  working 
tailings  of  mine  of  which  he  is  receiver,  is 
made  in  progress  of  action  pending,  to  fa- 
cilitate final  adjudication  of  controversy  be- 
tween parties,  and  is  not  appealable;  any 
error  that  may  have  been  committed  by 
court  in  making  it  must,  under  section  956. 
post,  be  reviewed  upon  appeal  from  judg- 
ment.— Free  Gold  M.  Co.  v.  Spiers,  135  Cal. 
130,  132.  67  Pac.  61. 

79.  Same  —  Same  —  Receiver  not  respon- 
sible. If  possession-  obtained  without  tres- 
pass,— When  receiver  is  in  possession  of 
property  which  he  is  specifically  directed 
by  court  to  take,  and  which  is  claimed  to 
belong  to  party  whose  goods  are  seques- 
tered, and  such  possession  has  been 
acquired  without  commission  of  trespass,  re- 
ceiver can  not  be  held  personally  respon- 
sible as  trespasser  by  third  party  upon  de- 
mand and  refusal  to  give  up  property. — 
Tapscott  v.  Lyon,  103  Cal.  297,  299,  306,  37 
Pac.  225. 

80.  Same— Same— Receiver  should  apply 
to  court  for  Instruction  and  authority. — It 

Is  eminently  proper  for  receiver  to  apply 
to  court,  by  which  he  was  appointed,  for 
instruction  and  authority  from  time  to  time 
as  he  may  need  it;  and  in  order  appointing 
him  he  may  be  directed  to  apply  to  court  for 
instructions  when  necessary.  Receiver  is 
but  hand  of  court,  to  aid  in  preserving  and 
managing  property  involved  in  suit,  for 
benefit  of  those  to  whom  it  may  ultimately 
be  determined  to  belong,  and  any  order  that 
court  may  make  upon  application  of  re- 
ceiver for  such  directions,  whether  for  ex- 
penditure of  money  or  for  performance  of 
any  duty,  may,  if  erroneous,  be  reviewed 
upon  proper  exception  thereto,  after  final 
judgment  has  been  rendered,  or,  in  excep- 
tional cases,  after  settlement  of  final  ac- 
count of  receiver. — Free  Gold  M.  Co.  v. 
Spiers,  135  Cal.  180,  132,  67  Pac.  61. 

81.  Same— Must  account  before  his  dis- 
charge.— It  has  been  said  receiver  would  be 
"discharged"  by  decree  in  case  in  which 
he  is  appointed,  unless  he  is  expressly  con- 
tinued, but  discharge  spoken  of  evidently 
refers  to  surcease  of  his  function  of  re- 
ceiver proper,  leaving  on  him  duty  of  prop- 
erly accounting  under  order  of  court; 
whether  he  should  thereafter  in  said  case 
be  called  receiver  or  not,  he  Is  subject  to 
order  of  court  with  respect  to   winding  up 


of  his  affairs  as  receiver  and  until  he  is 
discharged  of  his  responsibilities  as  trus- 
tee.— Baughman  v.  Superior  Court,  73  Cal. 
572,  675,  14  Pac.  207. 


Same  — 

properly  taken. — Although  as  between  par- 
ties to  action,  function  of  receiver  termin- 
ates with  determination  of  suit,  he  in  still 
amenable  to  court  as  its  officer  until  he 
has  complied  with  its  direction  as  to  dis- 
position of  funds  he  has  received  as  re- 
ceiver; and  when  the  bill  is  dismissed  on 
demurrer,  it  is  the  plain  duty  of  court  to 
direct  receiver  to  restore  fund  of  property 
to  person  from  whom  it  was  taken. — Baugh- 
man v.  Superior  Court,  72  Cai.  572,  575,  14 
Pac.  207. 

83.  Same  —  Same  —  Restore  property  to 
which  he  has  no  right* — There  is  no  injus- 
tice in  requiring  receiver  to  put  back  into 
fund,  where  it  belonged,  sum  of  money  to 
which  he  never  had  right. — Staples  v.  May. 
87  Cal.  178,  190,  25  Pac.  346. 
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84.  Same — Same — Same— After 
for  defendant. — Where,  upon  allegations  of 
pleading  which  set  forth  sufficient  ground. 
court  made  order  appointing  receiver  and 
directing  him  to  take  possession  of  certain 
property,  and  when  upon  trial  it  was  shown 
that  the  essential  allegations  of  pleading 
were  not  true,  and  necessary  facts  for  Ju- 
risdiction did  not  exist,  and  court  entered 
judgment  for  defendants,  order  thereafter 
made  directing  receiver  to  turn  property 
over  to  defendants  was  proper. — Loftus  v. 
Fischer,  117  Cal.  128,  133,  48  Pac.  1030. 

85.  Same— Honeys  Improperly  mlnajled* 

Where  receiver,  appointed  to  take  posses- 
sion and  maintain  and  operate  railway 
company,  collected  moneys  belonging  to  de- 
fendant and  not  part  of  property  mentioned 
in  order  appointing  him,  which  moneys  he 
had  deposited  to  his  credit  as  receiver  and 
paid  out,  as  running  expenses  of  said  road. 
an  order  of  court  that  receiver  pay  amount 
to  attaching  creditor  of  defendant  waa 
proper. — California  Title  Ins.  &  T.  Co.  v. 
Consolidated  P.  C.  Co.,  117  Cal.  237,  23s 
49  Pac.  1. 

86.  Rent  Illegally  collected  hy  reeelver— 
Surrendered   to   mortgagee  la   poasesaloau 

In  action  to  foreclose  mortgage,  where  re- 
ceiver, who  was  appointed  ex  parte  and 
directed  to  take  possession  of  premises  and 
receive  rents,  income,  and  profits  thereof 
pending  litigation,  and  apply  proceeds  un- 
der order  of  court,  did  not  take  possession, 
but,  after  serving  notice  of  his  appointment 
upon  tenant  who  harvested  crops,  accepted 
warehouse  receipt  for  certain  sacks  of 
wheat  marked  "rent"  in  payment  of  amid 
rent,  court  was  justified  In  making  order 
that  receiver  deliver  such  receipt  to  as- 
signee of  mortgagee  in  possession,  who  bad 
had  no  notice  of  appointment  of  receiver. 
Instead  of  to  mortgagee,  who  had  no  in- 
terest in  or  lien  upon  growing  crops,  prior 
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to  and  independent  of  receivership. — Bank 
of  Woodland  v.  Heron,  120  Cal.  614,  617,  62 
Pac.  1006. 

87.  Return  of  property  to  contract-pur- 
chaser*—Default  properly  denied  after  time 
elapsed. — Where  partnership  occupied  lands 
under  contract  to  purchase  same,  which 
contract  they  failed  to  fulfil,  and  in  which 
contract  it  was  expressly  provided  that 
"time  is  made  essence  of  this  contract," 
court  below  properly  denied  direction  re- 
quested by  partners  to  turn  over  to  them 
property,  where,  after  payment  of  debts  by 
receiver,  parties  to  action  did  not  seem  to 
take  any  further  interest  in  business  and 
property,  for  nearly  ten  years  made  no  re- 
quest of  receiver  to  do  anything:  in  prem- 
ises, nor  even  to  make  any  report,  and  re- 
ceiver considered,  and  no  doubt  had  reason 
to  consider,  that  whole  matter  had  been 
abandoned  by  parties. — Rochat  v.  Oee,  137 
Cal.  497,  500,  70  Pac.  478. 

88.  Unusual  act  of  receiver  — May  be 
■auctioned  by  previous  or  aubaequent  ap- 
proval.— Ordinarily  receiver  should  not  pay 
debts  without  previous  direction  of  court, 
but  assuming:  that  order  appointing:  receiver 
in  case  was  not  broad  enough  to  cover  ac- 
tion in  question,  general  rule  is  not  inex- 
orable, and  in  proper  case  such  act  of  re- 
ceiver may  be  sanctioned  by  court,  either 
by  previous  order  or  by  subsequent  ap- 
proval.— Rochat  v.  Gee,  137  Cal.  497,  500,  70 
Pac.  478. 

89.  Wketker  appointment  of  receiver 
benefits,  to  all  creditor*  of  foreign  corpora- 
tion—In abeyance  until  creditor  properly 
before  court. — Whether  all  California  cred- 
itors of  defendant  foreign  corporation,  in 
which  receiver  has  been  appointed  under 
laws  of  state,  wherein  foreign  corporation 
resides,  other  than  particular  creditors 
whose  attachment  was  levied,  are  benefited 
by  recovery  by  receiver,  and  that  therefore 
reason  for  rule  refusing  to  recognize  claims 
of  foreign  receivers  is  wanting,  it  would  be 
time  enough  to  consider,  when  creditors 
are  brought  before  court  in  some  manner 
and  through  some  agency  recognized  by 
law  of  California,  where  they  are  not  par- 
ties to  action  and  they  can  not  be  repre- 
sented by  receiver  appointed  under  law  of 
another  state,  presumably  without  their 
knowledge  of  consent. — Lackmann  v.  Su- 
preme Council  O.  C.  P.,  142  Cal.  22,  26,  75 
Pac.  583. 

n.    SUITS  BY  AND  AGAINST  RECEIVERS. 

90.  Action*  by  receiver— Regardless  of 
former  niceties. — This  section  clears  the 
way  of  all  former  niceties  as  to  questions 
whether  receiver  could  sue  in  his  own  name, 
and  whether  he  could  recover  property 
which  had  not  once  been  in  his  actual  pos- 
session. Power  of  receiver  to  maintain 
necessary  actions  in  insolvent  cases  was 
expressly  recognised  in  In  matter  Real  Es- 


tate Assoc,  58  Cal.  536. — Dennery  v.  Su- 
perior Court,  84  Cal.  7,  11,  24  Pac.  147. 

•1.  Costs— Receiver  liable  for,  and  estate 
chargeable  therefor. — In  action  brought  by 
leave  of  court  against  receiver,  judgment 
against  receiver,  in  nature  of  costs  incurred 
by  him  in  management  and  conduct  of  busi- 
ness under  his  control,  was  conclusive 
against  receiver  and  also  as  to  all  whom  he 
represents.  In  such  case  he  would  become 
liable  as  receiver,  and  estate  intrusted  to 
his  management  would  be  chargeable  with 
payment. — Painter  v.  Painter,  138  Cal.  231, 
236,  94  Am.  St.  Rep.  47,  71  Pac.  90. 

92ft.  Same— Receiver  not  always  to  look 
to  fund  In  poaaesslon. — It  is  unquestionably 
general  rule  that  costs  of  receivership  are 
primarily  charge  upon  fund  in  his  posses- 
sion, and  are  to  be  paid  out  of  that  fund. 
But  it  Is  by  no  means  rule  that  receiver 
must  in  all  cases  look  to  that  fund  for  his 
reimbursement  and  has  no  other  remedy  if 
for  any  reason  that  fund  is  not  available. — 
Ephraim  v.  Pacific  Bank,  129  Cal.  589,  592, 
62  Pac.  177. 

PS.  Foreljcn  receiver— Can  not  maintain 
action  against  cltfsen. — Action  by  foreign 
receiver  against  domestic  creditor  claiming 
some  fund,  situated  here,  of  insolvent  cor- 
poration, which  Is  sought  to  be  appropriated 
by  receiver  of  such  corporation. — Ward  v. 
Pacific  Mut.  L.  Ins.  Co.,  135  Cal.  235,  236,  67 
Pac.  124. 

As  to  right  of  foreign  receiver  to  aue,  see 

notes  6  Am.  St.  Rep.  185;  8  Am.  St.  Rep.  49; 
23  L.  R.  A.  52. 

94.  Independent    suits    against    receiver. 

— Where  the  court  having  control  of  the 
property  of  the  receivership  can  not  afford, 
the  relief  asked  for,  or  where  by  virtue  of 
some  statutory  or  constitutional  provision, 
a  particular  kind  of  action  must  be  brought 
in  some  other  jurisdiction,  the  court  should 
grant  leave  to  bring  it,  and  it  would  be  an 
abuse  of  discretion  not  to  do  so. — De  For- 
rest v.  Coffey,  154  Cal.   450,   98  Pac.  27. 

95.  Insolvency— Receiver  may  bring  ac- 
tion   for    conversion    during;   receivership. — 

Receiver  appointed  in  insolvency  proceedings 
may  bring  action  as  such  receiver  for  con- 
version of  property  during  his  receivership, 
and  therein  must  allege  that  his  insolvent 
was  owner  or  entitled  to  possession  of 
property,  and  that  there  has  been  demand 
and  refusal. — Daggett  v.  Gray,  5  Cal.  Unrep. 
74,  40  Pac.  959,  960. 

M.  Intervention  In  tbe  court  which  has 
custody  of  the  property. — Where  a  suit  in 
intervention,  claiming  personal  property  in 
the  hands  of  the  receiver,  and  a  preferen- 
tial Hen  in  favor  of  the  intervenor,  is 
brought  against  the  receiver  in  the  court 
which  has  the  custody  of  the  property,  such 
suit  may  be  tried  throughout  in  the  same 
manner  as  though  there  were  no  receiver- 
ship.— De  Forrest  v.  Coffey,  154  Cal.  453. 
98   Pac.   27. 
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07.  JodgBieMt  against  receiver— Enforce*, 
■ot    by    execution,   but    by   order    of   court. 

— Judgment  having:  become  final  against  re- 
ceiver by  failing:  to  appeal  therefrom  or  to 
move  for  new  trial,  could  not  be  enforced 
by  execution.  Judgment  is  against  receiver 
in  his  official  capacity,  leaving  matter  of 
its  enforcement  to  be  determined  by  court 
having  Jurisdiction  of  receivership. — Painter 
v.  Painter,  188  Cal.  881,  886,  94  Am.  St  Rep. 
47,  71  Pac.  90. 

98.  The  manner  of  paying  judgment 
against  receiver  is  under  exclusive  control 
of  court  in  which  receivership  proceedings 
are  pending,  and  to  court  there  must  be 
application  for  its  payment.  Execution  can 
not  be  Issued  against  receiver;  judgment 
operates  only  as  established  claim  against 
assets  in  possession  of  receiver. — Painter 
v.  Painter,  188  Cal.  281,  286,  94  Am.  St.  Rep. 
47,  71  Pac.  90. 


Jurisdiction  of  claim  to 
property  In  hands  of  receiver. — The  court 
having  control  of  the  property  of  the  re- 
ceivership has  jurisdiction  of  a  simple  claim 
by  intervention  to  recover  such  personal 
property,  or  of  a  claim  to  have  a  preferen- 
tial lien  in  favor  of  the  intervenor  im- 
pressed upon  the  same,  and  it  is  not  an 
abuse  of  discretion  to  deny  such  inter- 
venor the  right  to  bring  an  Independent  ac- 
tion for  that  purpose  in  another  tribunal. 
— De  Forrest  v.  Coffey,  154  Cal.  458,  98  Pac. 
27;  Auzerais  v.  Coffey,  155  Cal.  102,  99  Pac. 
1134. 

100.  Leave  to  sue— Need  not  be  asked 
when   required    for  preservatlop   of  rights. 

— Rights  of  creditors  are  conferred  by  laws 
of  state  and  are  not  subject  to  be  devested 
by  refusal  of  leave  to  take  steps — as,  for 
Instance,  permission  to  sue  receiver — which 
law  requires  for  their  preservation;  and 
since  such  leave  can  not  be  denied,  there  is 
no  reason  for  requiring  it  should  be  asked. 
— Petaluma  S.  Bank  v.  Superior  Court,  111 
Cal.   488,   502,   44  Pac.   177. 

101.  Same— Refusal  of  leave  to  sue  to 
preserve    rights,    abuse    of    discretion. — If 

one  having  judgment  Hen  against  party 
who  was  plaintiff  in  divorce  case,  in  which 
defendant  obtained  judgment  for  sum  of 
money,  asks  leave  to  sue  receiver  appointed 
In  such  case,  inasmuch  as,  if  Hen  of  wife  Is 
prior,  sale  of  land  will  not  destroy  her 
priority,  such  leave  would  merely  preserve 
and  perpetuate  rights  of  party  as  will  en- 
able it,  after  claims  of  defendant  wife  are 
satisfied,  to  take  what  may  be  left  of  es- 
tate of  debtor,  in  preference  to  those  whose 
Hens  are  of  lower  rank,  or  who  have  no 
Hens  at  all,  a  refusal  to  grant  leave  before 
named  is  clearly  abuse  of  discretion. — Peta- 
luma S.  Bank  v.  Superior  Court,  111  Cal. 
488,  499,  44  Pac.  177. 

102.  Property  held  by  court. — Independ- 
ent suits  relating  to  the  property  of  an 
Insolvent  bank  and  trust  company  in  the 
hands  of  a  receiver,  brought  with  permis- 
sion of  the  court,  are  not  required  to  be 


brought  before  such  court,  but,  upon  appli- 
cation, permission  may  be  given  to  bring 
such  suits  before  an  independent  tribunal. 
— De  Forrest  v.  Coffey,  154  Cal.  449,  98  Pac 
27. 

102.  The  receiver  of  an  insolvent  bank 
and  trust  company  is  under  the  control  of 
the  court,  as  well  as  the  property  of  the 
insolvent,  and  while  the  court  will  not 
permit  any  interference  with  such  prop- 
erty, it  will  not  withhold  such  property 
from  one  entitled  to  it,  and ,  will  permit, 
upon  application,  an  independent  suit  to  be 
brought  in  relation  thereto. — De  Forrest  v. 
Coffey,  154  CaL  449,  98  Pac.  27. 

104.  Where  the  property  of  an  insolvent 
has  been  placed  in  the  hands  of  a  receiver, 
the  court  holds  the  property  and  adminis- 
ters the  insolvent  estate  for  the  benefit  of 
those  whom  it  may  ultimately  determine  is 
entitled  thereto. — De  Forrest  v.  Coffey,  154 
Cal.  449,  98  Pac.  27. 

105.  Remedy  against  receiver  For  ad- 
ministration unduly  prolonged. — If  admin- 
istration of  receiver  has  been  unduly  pro- 
longed, and  he  has  been  unfaithful  to  his 
trust,  parties  have  remedy  by  applying  for 
his  discharge;  and  they  could  have  opposed 
appointment  in  first  instance. — Painter  v. 
Painter,  138  Cal.  281,  288,  94  Am.  St.  Rep. 
47,   71  Pac.  90. 

100.  Right  of  receiver  to  appeal. — A  re- 
ceiver has  no  interest  or  concern  and  hence 
no  right  of  appeal  from  the  portion  of 
such  an  order  which  directs  him  to  pay 
over  the  money  In  his  hands  in  a  particular 
way. — Edwards  v.  Western  Land  &  Power 
Co.,  27  CaL  App.  724,  151  Pac.  16. 

107.  No  appeal  lies  from  an  order  dis- 
charging a  receiver  for  the  reason  that 
the  code  does  not  provide  for  such  an  ap- 
peal, and  for  the  additional  reason  that  a 
receiver,  being  the  mere  servant  or  agent 
of  the  court,  has  no  such  Interest  in  the 
action  as  would  entitle  him  to  appeal  from 
an  order  for  'his  discharge. — Edwards  v. 
Western  Land  &  Power  Co.,  27  Cal.  App. 
724,   151   Pac.   16. 

108.  A  receiver,  however,  haa  the  right 
of  appeal  from  such  an  order  in  so  far  as 
It  undertakes  to  settle  his  accounts  and  fix 
his  compensation;  It  is  held  herein,  how- 
ever, that  the  appellant  has  no  cause  of 
complaint  in  such  regard. — Edwards  v. 
Western  Land  &  Power  Co„  27  CaL  App. 
724,   151  Pac.  16. 

100.  Security  of  Judgment  creditor*— Not 
permitted  to  be  destroyed  by  suit  of  re- 
ceiver.— Where,  in  action  of  divorce  In  which 
receiver  has  been  appointed  there  are  par- 
ties claiming  judgment  Hens  upon  property, 
if  such  judgments  are  fraudulent,  receiver 
is  pursuing  proper  course  in  suing  to  set 
them  aside;  but  it* may  be  that  he  will  not 
succeed  to  establish  fraud  which  he  asserts, 
and  in  meantime  he  should  not  be  allowed 
to  destroy  security  of  debts  which  may  be 
determined   to   be   valid,   without   resorting 
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to  usual  means  of  injunction,  and  giving: 
other  security  which  will  indemnify  credi- 
tor, if  he  shall  ultimately  succeed  in  estab- 
lishing: validity  of  claims  which  are  at  pres- 
ent apparently  valid. — Petaluma  S.  Bank  v. 
Superior  Court,  111  Cal.  488,  502,  44  Pac. 
177. 

110.  Soft  against  receiver— Without  leave 
—Justified  by  decree  reserving;  rights  of  re- 
ceiver.— It  is  true  that  receiver  is  officer  of 
court,  acting:  under  its  direction,  and  that 
it  is  contrary  to  established  doctrine  of 
courts  of  equity  to  permit  him  to  be  made 
party  defendant  to  litigation,  unless  by  con- 
sent of  court  appointing:  him.  Rule  is  es- 
tablished for  protection  of  receivers  against 
unnecessary  litigation,  because  relief  can 
be  obtained  on  motion  to  court  making:  ap- 
pointment But  such  action  may  be  justi- 
fied where  it  is  not  made  to  appear  that 
rights  of  parties  in  foreclosure  action,  or 
rights  of  receivers,  will  be  injuriously  af- 
fected by  decree,  and  where  decree  spe- 
cially reserves  all  rights  of  receiver. — 
Murray  v.  Etchepare,  132  Cal.  286,  288,  64 
Pac.  282. 

111.  Where  receiver  has  been  appointed 
in  action  for  foreclosure  of  mortgage,  and 
plaintiff,  without  procuring  order  from  su- 
perior court  authorizing  her  to  commence 
action  against  receiver,  brought  action  and 
prayed  that  court  require  receiver  to  pay 
off  mortgage  and  that  said  receiver  be 
authorized  to  borrow  amount  due  and  that 
foreclosure  action  be  dismissed,  judgment, 
reciting  that  receiver  disclaimed  any  inter- 
est in  mortgaged  premises  and  averring 
that  his  interest  was  only  such  as  was  given 
him  by  order  of  his  appointment  as  re- 
ceiver, and  providing  that  it  should  In  no 
way  affect  his  rights  and  interests  as  such 
receiver,  was  justified. — Murray  v.  Etche- 
pare, 181  Cal.  286,  287,  64  Pac.  282. 

113.  Sasae  Always  allowed  by  courts  In 
proper  cases* — Courts  of  equity  will  not 
permit  officers  to  be  sued,  or  property  in 
their  possession  to  be  seized  or  sold,  with- 
out leave  asked  and  granted,  but  since  re- 
fusal of  leave  to  sue  in  other  tribunals,  or 
to  enforce  judgment  of  courts  would,  in 
many  cases,  destroy  or  impair  rights,  which 
court  appointing  receiver  has  no  power  to 
conserve,  it  is  the  boast  of  such  courts  that 
they  never  refuse  leave  in  proper  case. — 
Petaluma  S.  Bank  v.  Superior  Court,  111 
Cal.  488,  497,  44  Pac.  177. 


IIS.     Same— Bat  title  to  property  In  eject- 
ment not  to  be  tried  11  apparently  aot  good. 

— If  claimant  of  real  property,  under  title 
adverse  to  that  of  parties  represented  by  a 
receiver,  asks  leave  to  commence  action  of 
ejectment,  no  court  would  hesitate  to  grant 
his  motion.  It  would  not  attempt  to  try 
question  of  title— *  question  appertaining 
to  another  forum — with  view  of  denying  any 
leave  to  sue.  If,  In  Its  opinion,  title  asserted 
was  not  good  one. — Petaluma  Bar.  Bank  v. 
Superior  Court,  111  Cal.  488,  498,  44  Pac. 
177. 


114.  Same— Same— If  suit  aot  la  county 
where  mortgaged  land  situated. — If  receiver 
of  superior  court  of  San  Francisco  should 
be  in  possession  of  lands  situate  in  some 
other  county  subject  to  mortgage,  applica- 
tion of  mortgagee  for  leave  to  make  re- 
ceiver would  be  granted  without  any  at- 
tempt to  inquire  into  validity  of  mortgage 
or  its  priority  as  lien';  for  those  are  pre- 
cisely questions  to  be  determined  in  action 
to  foreclose,  which,  by  express  mandate  of 
constitution,  must  be  commenced  in  county 
where  land  is  situated. — Petaluma  Sav.  Bank 
v.  Superior  Court,  111  Cal.  488,  498,  44  Pac. 
177. 

115.  Same— Compulsion  to  show  validity 
of    mortgage,    an    abase    of    discretion. — If. 

in  action  to  foreclose  mortgage,  court  ap- 
pointing receivers  should  require  mortgagee 
to  satisfy  it  of  validity  of  mortgage,  or,  in 
other  words,  litigate  whole  question  of 
mortgageor's  liability  and  to  establish  it,  on 
motion,  as  condition  precedent  to  any  per- 
mission to  sue  receiver  in  county  where 
land  was  situate,  it  would  be  as  much  abuse 
of  discretion  as  if  it  should  make  its  leave 
to  sue  conditional  upon  waiver  by  mort- 
gagee of  all  claim  of  priority  as  against 
receiver.  For  whenever  court  appointing 
receiver  can  not  protect  asserted  right  be- 
fore it,  party  will  be  allowed  to  proceed  In 
proper  forum  to  establish  his  right  if  he 
can  and  enforce  it  by  appropriate  means. — 
Petaluma  Sav.  Bank  v.  Superior  Court,  111 
Cal.  488,  498,  44  Pac.  177. 

US.  Same  — Usonl  mode  of  presenting 
claims  against  receiver. — Suit  upon  permis- 
sion brought  against  receiver  in  his  offi- 
cial character  is  usually  proper  mode  of 
presenting  claims  against  receiver,  and  per- 
mission can  always  be  given  on  such  terms 
as  will  protect  receiver,  while  affording  full 
opportunity  to  claimant  to  test  his  right. — 
Tapscott  v.  Lyon,  108  Cal.  297,  299,  308,  37 
Pac.  225. 

III.      POSSESSION  OF   RECEIVER. 

117.  Crops  Possession  of,  not  ipso  facto 
from  order  of  appointment. — Mere  order  of 
court  appointing  receiver  does  not  con- 
stitutes ipso  facto  possession  of  crop,  in- 
dependent of  any  actual  possession  of 
receiver,  or  of  any  attempt  by  him  to  take 
possession. — Bank  of  Woodland  v.  Heron, 
120  Cal.  614.  617,  52  Pac.  1006. 

118.  Same— Receiver  can  not  take  posses, 
slon  of. — Receiver  can  not,  when  appointed 
for  any  proper  purpose  (as  he  may  be  to 
restrain  commission  of  waste,  for  example), 
be  empowered  to  take  possession  of  crops  of 
mortgageor  and  apply  them  to  mortgaged 
debt,  nor.  having  taken  possession  under 
such  appointment,  is  any  lien  thereby  ac- 
quired for  any  such  purpose.  Any  other 
view  would  in  effect  create  new  contract 
for  parties  and  give  Hen  upon  property  not 
included  in  mortgage. — Locke  v.  Klunker, 
133  Cal.  2S1,  288,  55  Pac.  993. 


C.  C.  P.— 89 


140t 


4 


§508 


POWERS  OF  RECEIVERS— POSSESSION  OF  RECEIVER. 


[Pi.  U. 


110.  Some— Some— Proceeds  of  sale  mot 
within  power  of  court. — As  receiver  has  no 
authority  to  take  possession  of  harvest 
or  crop,  it  follows  that  court  has  no  author- 
ity to  apply  proceeds  of  sale  of  crops  to 
payment  of  deficiency  judgment,  in  action 
for  foreclosure  of  mortgage,  where  admin- 
istrator of  estate  is  made  defendant.  Such 
administrator  is  entitled  to  proceeds  as 
property  of  estate. — Locke  v.  Klunker,  133 
Cal.  231,   238,  55  Pac.  993. 

120.  Divorce  —  Appointment  of  receiver 
does  not  sequestrate  property.  —  There  is 
nothing  in  law  of  California  to  justify  con- 
tention that  when  wife  sues  her  husband 
for  divorce,  and  obtains  appointment  of  re- 
ceiver of  his  property  for  her  benefit,  not 
only  their  community  property,  but  his  en- 
tire estate  are  as  effectually  sequestrated 
in  hands  of  court  in  which  action  for  di- 
vorce is  pending  as  they  would  be  in  case 
of  death  or  insolvency;  and  that  henceforth 
all  his  creditors  must  come  into  that  court 
and,  by  motion  or  petition  in  that  court, 
seek  not  relief  to  which  in  ordinary  course 
of  law  they  would  be  entitled,  but  such 
relief  as  it  may  adjudge  and  be  able  to 
afford  in  exercise  of  plenary  power  to  im- 
pose on  impounded  estate,  and  distribute 
its  proceeds. — Petaluma  Sav.  Bank  v.  Supe- 
rior Court,  111  Cal.  488,  496,  44  Pac.  177. 

121.  Foreign  receiver  —  May  not  retain 
property  against  claims  of  cltlsen. —  For- 
eign receiver  has  no  right  to  sue  in  another 
state;  but  on  ground  of  comity,  court  will, 
in  just  and  proper  exercise  of  sound  legal 
discretion,  permit  such  suits  to  be  main- 
tained for  purpose  of  thereby  doing  justice 
where  good  of  large  number  would  demand 
it,  by  recognizing  orders  and  judgments  of 
court  of  sister  state.  But  such  right  to  sue 
is  not  conceded,  nor  suit  permitted  to  be 
maintained  by  foreign  receiver,  where  claim 
sought  to  be  enforced  conflicts  with  rights 
of  citizens  or  creditors  in  state  where  suit 
is  brought. — Humphreys  v.  Hopkins,  81 
Cal.  551,  554,  15  Am.  St.  Rep.  76,  6  L.  R.  A. 
792,  22  Pac.  892. 

122.  Same— May  retain  property  broos;ht 
by  him  Into  state. — Where  receivers,  ap- 
pointed by  court  in  sister  state,  brought 
action  against  sheriff,  who  had  attached 
property  brought  into  state  and  held  by 
them  as  such  receivers  under  undisputed 
authority  of  court  making  appointment, 
and,  without  challenge  of  railroad  company, 
were,  during  period  of  their  possession, 
using  car  in  carrying  on  business  of  rail- 
road company,  taking  possession  of  car  by 
plaintiffs  as  receivers  was  lawful,  and  their 
continued  possession  was  also  lawful,  and 
such  possession  vested  in  them  as  individ- 
uals is  special  property,  on  which  title 
they  act,  as  individuals,  maintaining  this 
action  (dis.  op.,  Thornton,  J.). — Humphreys 
v.  Hopkins,  81  Cal.  551,  556,  15  Am.  St.  Rep. 
76,  6  L.  R.  A.  792,  22  Pac.  892. 

123.  Same— May    sue    to    recover    In    any 
Jurisdiction    where    dispossessed. — Receiver, 
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after  he  has  reduced  property  in  litigant 
to  possession,  and  it  is  taken  from  him, 
can  sue  for  it  in  any  jurisdiction  where  he 
can  find  it.  Title  vests  in  appointed  re- 
ceiver when  he  has  reduced  property  to 
possession,  and  under  this  title  he  can  bring 
action  to  recover  it.  Title  vests,  and,  ip 
consequence,  a  right  to  recover  in  courts 
of  every  civilized  country  is  matter,  not  of 
comity,  but  of  right.  Considerations  of 
comity  arise  only  where  receiver  sues  in 
foreign  jurisdiction  on  mere  order  of  ap- 
pointment (dis.  op.,  Thornton,  J.). — Hum- 
phreys v.  Hopkins,  81  Cal.  551,  654.  15  Am. 
St.   Rep.   76,  6  L.  R.  A.   792,   22  Pac.    892. 

124.  Same — Not  Invested  with  title  hy 
court  appointing-. — Order  of  United  States 
circuit  court  for  eastern  district  of  Mis- 
souri appointing  receivers  in  action  against 
railway  company,  does  not  pretend  to  vest 
title  to  property  of  railway  company  In  re- 
ceivers; it  merely  directs  them  to  take  pos- 
session of  and  use  property  for  benefit  pre- 
sumably of  creditors  of  company  who  have 
resorted  to  that  particular  forum  for  en- 
forcement of  their  debts. — Humphreys  v. 
Hopkins,  81  Cal.  551,  554,  15  Am.  St.  Rep. 
76,   6  L.  R.  A.  792,  22  Pac  892. 

125.  Same — Rights  of,  confined  to  state  of 
appointment. — In  action  by  receivers  ap- 
pointed in  foreign  state  against  defendant 
corporation  upon  policy  of  Insurance  admit- 
ted to  be  due  by  defendant,  all  rights  and 
powers  of  plaintiff  in  premises  as  receiver 
are  derived  from  statute  of  Illinois,  and 
are  confined  to  territorial  jurisdiction  of 
that  state;  statute  in  question  has  no  force 
in  California.  It  is  true  that  receiver  ap- 
pointed under  laws  of  one  state  will  some- 
times be  allowed  by  comity  to  maintain 
suit  involving  property  in  another  state, 
where  there  are  no  claims  or  interests  of 
citizens  of  latter  state  to  be  considered,  but 
not  where  there  are  conflicting  claims  of 
domestic  creditors  to  property  or  fund  who 
are  pursuing  their  remedies  under  statute 
of  other  state. — Ward  *.  Pacific  M.  I*.  Ins. 
Co.,  135  Cal.  235,  236,  67  Pac.  124;  Lackmann 
v.  Supreme  Council  O.  C.  P.,  142  CaL  22,  26, 
75  Pac.  683. 

126.  Same — Title  of  receiver  vested  when 
property  reduced  by  him  to  possession. In 

action  where  plaintiffs  receiver,  appointed 
in  foreign  jurisdiction,  brought  action  to 
recover  possession  from  sheriff  who  has 
levied  attachment  on  property  brought  by 
him  into  this  state,  title  of  receiver  vested 
when  he  reduced  property  to  possession  by 
consent  of  corporation.  He  sent  it  out  of 
state  of  Missouri,  where  he  had  it  for  law- 
ful purpose.  It  was  not  property  of  cor- 
poration when  it  was  attached,  but  of 
receiver  of  court,  of  which  receiver  is  hand 
and  instrument  (dis.  op.,  Thornton,  J.).— 
Humphreys  v.  Hopkins,  81  Cal.  551,  5S5,  15 
Am.  St.  Rep.  76,  6  L.  R.  A.  792,  22  Pac  892. 

127.  Same — Mere  possession  hy  does  not 
screen  property  from  attachment.— Mere 
possession,     by     plaintiffs     receivers,     ap- 
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pointed  In  foreign  jurisdiction,  of  debtor's 
property,  however  lawful,  does  not  screen 
ft  from  attachment.  To  show  its  right 
superior  to  that  of  creditors,  they  must  fall 
back  upon  order  appointing  them  receivers, 
and  must  depend  upon  comity  of  this  state 
as  to  effect  to  be  allowed  that  order. — 
Humphreys  v.  Hopkins,  81  Cal.  551,  553,  15 
Am.  St.  Rep.  76,  6  L.  R.  A.  792,  22  Pac.  892; 
Ward  v.  Pacific  M.  L.  Ins.  Co.,  135  Cal.  235, 
236,  237,  67  Pac.  124. 

128.  Same— Same— Cam  not  hold  property 
brought  Into  state  asialnat  writ  of  attach- 
ment.— Receiver  appointed  in  foreign  ju- 
risdiction to  take  possession  of  property  of 
an  insolvent  railway  corporation,  and  carry 
on  its  business,  and  who,  in  pursuance  of 
its  authority  as  such  receiver,  has  taken 
property  into  his  actual  possession  within 
jurisdiction  of  court  by  which  he  was  ap- 
pointed, can  not  hold  such  property  against 
claim  of  citizen  of  this  state  who,  upon 
finding  property  here,  has,  in  pursuance  of 
our  laws,  caused  it  to  be  attached  as  secur- 
ity for  his  just  demands  against  railway 
company. — Humphreys  v.  Hopkins,  81  Cal. 
551,  552,  15  Am.  St.  Rep.  76,  6  L.  R.  A.  792, 
22  Pac.  892. 

129.  Jadsmeit  debtor— Compelled  to  de- 
liver property  to  receiver. — If  there  be  prop- 
erty which  can  not  be  reached  by  execution, 
and  which  judgment-debtor  refuses  to  ap- 
ply to  satisfaction  of  judgment,  he  may  be 
compelled  upon  examination,  in  proceedings 
supplementary  to  execution,  to  deliver  it  in 
satisfaction  of  judgment;  that  is,  to  re- 
ceiver appointed  to  dispose  of  it  in  aid  of 
execution. — Pacific  Bank  v.  Robinson,  57 
Cal.  520,  522,  40  Am.  Rep.  120;  Matteson 
v.  Conley,  144  Cal.  483,  485,  486,  77  Pac. 
1042. 

ISO.  Patent-rtsTbt  —  Compelling;  asslgn- 
ment  to  receiver. — Patent-rights  being  as- 
signable by  voluntary  acts  of  owner,  and 
by  act  and  operation  of  law,  court  of  equity 
can  compel  defendant  to  assign  them  to 
receiver  to  be  sold  and  applied  to  satisfac- 
tion of  judgment  against  him. — Pacific  Bank 
v.  Robinson,  57  Cal.  520,  524,  40  Am.  Rep. 
120;  Wilson  ▼.  Martin-Wilson  A.  Co.,  151 
Mass.  615,  519,  8  L.  R.  A.  309,  24  N.  E.  784. 

131.  Possession  of  receiver  —  Adverse 
claimant  can  not  distnrb,  nor  hold  receiver 
responsible. — If  receiver  is  lawfully  in  pos- 
session of  property  claimed  to  belong  to  his 
insolvent,  he  will  be  regarded  as  servant 
of  court,  and  even  adverse  claimant  will 
not  be  justified  in  disturbing  his  possession 
without  leave  of  court.  Nor  can  he  be  made 
responsible  in  action  for  value  of  such  prop- 
erty by  such  person.  Custody  is  that  of 
court,  receiver  has  no  right  to  deliver  such 
property  to  adverse  claimant  without  leave 
of  court,  and,  therefore,  can  not  be  held  re- 
sponsible for  not  doing  so. — Tapscott  v. 
Lyon,  103  Cal.  297,  299,  306,  37  Pac.  225. 

1S2.  Same— For  osjnal  benefit  of  all  par- 
ties Interested. — Though  receiver  may  be. 
and   generally   is,   appointed   upon   applica^- 
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tlon  of  one  of  parties  interested  in  property 
which  he  Is  to  preserve,  his  holding  is  not 
merely  for  benefit  of  such  party,  or  of  any 
other  party.  It  is  holding  of  court  for  equal 
benefit  of  all  persons  who  may  be  finally 
adjudged  by  court  to  have  their  rights  in  it. 
Where,  however,  rights  of  parties  are  es- 
tablished, receiver  is  considered  as  holding 
for  benefit  of  parties  entitled  to  property. 
— Garni ss  v.  Superior  Court,  88  Cal.  413,  417, 
26  Pac.  351;  Pacific  R.  Co.  v.  Wade,  91  Cal. 
449,  451,  25  Am.  St.  Rep.  201,  208,  27  Pac. 
768,  13  Pac.   754. 

183.  Same— Differs  essentially  from  that 
of  sheriff. — Possession  of  receiver  in  fore- 
closure suit  differs  essentially  from  that  of 
sheriff  under  attachment,  where  law  itself 
provides  that  property  shall  be  disposed  of 
by  officer  to  satisfy  judgment,  while  in 
case  of  receiver  there  is  no  such  provision, 
and  property  in  his  hands  is  to  be  disposed 
of  by  court  after  valid  adjudication. — Gar- 
retson  Investment  Co.  v.  Arndt,  144  Cal.  64, 
65,  77  Pac.  770. 

134.  Same—Not  disturbed  by  sale  to  en- 
force subsequent  Hen. — When,  in  action  of 
divorce,  in  which  judgment  was  entered  in 
favor  of  wife,  defendant,  on  May  15,  1879, 
for  two  hundred  dollars  per  month,  and 
on  June  18,  1894,  receiver  was  appointed 
who  claimed  to  hold,  but  did  not  take  pos- 
session of,  real  estate  of  plaintiff,  and  where 
in  action  against  that  plaintiff,  bank  ob- 
tained judgment  on  May  23,  1894,  court 
properly  denied  application  by  bank  for 
order  directing  receiver  not  to  interfere 
with  officers  in  lawful  execution  of  last 
judgment,  on  ground  that  judgment  in  di- 
vorce case  was  prior  lien,  and  sale  would 
Involve  no  physical  disturbance  of  such- 
possession  as  receiver  may  have. — Petal uma 
Sav.  Bank  v.  Superior  Court,  111  Cal.  488, 
493,   44   Pac    177. 

135.  Same— Same— By  second  receiver  In 
suit  In  which  llrst  not  a  party.  —  Where 
party  obtained  judgment  for  annulment  of 
certain  lease,  and  subsequently  court  ap- 
pointed receiver  who  took  possession  of 
property,  and  defendant  appealed  and  filed 
supersedeas  bond,  and  thereafter  plaintiff 
filed  bill  in  federal  court  for  similar  relief 
and  recovered  judgment  by  default,  in  which 
later  action  receiver  was  not  party,  and  said 
receiver  was  served  with  writ  of  assistance 
from  federal  court,  on  order  of  court,  on 
motion  of  plaintiff,  that  receiver  turn  over 
and  deliver  possession  to  United  States  mar- 
shal, was  erroneous. — Isom  v.  Rex  Crude 
Oil  Co.,  147  Cal.  663,  82  Pac.  319,  320. 

136.  Same  — Secured  and  protected  by 
court. — Receiver  is  not  required  to  place 
himself  in  possession  of  wrong-doer,  and 
need  not  take  property  from  third  persons, 
unless  under  express  order  to  that  effect. 
Suit  should  be  brought  to  recover  property 
in  possession  of  adverse  claimant,  but  where 
property  is  legally  and  properly  in  posses- 
sion of  receiver,  it  is  duty  of  court  to  pro- 
tect that  possession,  not  only  against  acts 
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of  violation,  but  also  against  suits  at  law, 
so  that  third  person  claiming:  same  may 
be  compelled  to  come  in  and  ask  to  be  ex- 
amined pro  interesse  suo,  if  he  wishes  to 
test  Justice  of  such  claim. — Tapscott  v. 
Lyon,  103  Cal.  297,  299,  808,  37  Pac.  225. 

137.  Same — Title  unaffected  by.— Title  of 
defendants  to  rents  and  profits  of  land  un- 
der foreclosure  of  mortgage,  is  in  no  way 
affected  by  possession  of  receiver,  nor  can 
they  be  devested  otherwise  than  by  valid 
adjudication;  and  where  there  is  neither 
allegation  nor  prayer  to  Justify  said  ad- 
judication, it  is  Incompetent  for  court  to 
so  adjudicate.  —  Garretson  Invest.  Co.  v. 
Arndt,   144  Cal.  64,  65,   77  Pac.   770. 

188.  Possession  of  strangrer— Claiming;  aa 
purchaser,  not  to  be  dlstnrhed  by  receiver. 

— Where  litigation  concerns  some  of  spe- 
cific property  described  in  pleadings,  it  is 
proper,  in  appointing:  receiver,  to  so  de- 
scribe property  In  the  order;  and  even  in 
cases  where  specific  description  is  appro- 
priate. It  gives  receiver  no  right  to  take 
property  from  possession  of  stranger  to  ac- 
tion, claiming:  it  as  purchaser  in  gfood  faith, 
and  throw  upon  him  burden  of  proving:  that 
he  is  not  agent  or  servant  of  party  to  ac- 
tion.— Havemeyer  v.  Superior  Court,  84  Cal. 
327,  387,  18  Am.  St  Rep.  192,  10  L.  R.  A. 
627,  24  Pac.  121. 

189.  Same— Is  aetloa  to  compel  forfei- 
ture of  charter. — In  action  by  people  of 
State  of  California  against  corporation  for 
purpose  of  forfeiting:  its  charter,  receiver 
appointed  therein  has  no  authority  to  take 
possession  of  property  in  full  and  complete 
possession  of  strangers  as  absolute  owners 
in  their  own  right,  without  notice  of  order 
upon  such  receiver. — Havemeyer  v.  Superior 
Court,  84  Cal.  327,  342,  345,  354,  18  Am.  St. 
Rep.  192f  10  I*  R.  A.  627,  24  Pac.  121. 

140.  Power  of  receiver  to  act  —  Ceases 
after  final  Judgpnent. — Where  in  action  for 
foreclosure  of  mortgage,  order  has  been 
made  appointing:  receiver  to  take  posses- 
sion of  and  lease  premises,  collect  rents, 
and  hold  same  as  security  for  debts  se- 
cured, decree  that  provides  that  receiver 
theretofore  appointed  should  continue  to 
act  as  receiver  and  receive  from  tenant  In 
possession  rents  and  profits  until  sale  and 
redemption,  and  hold  same  as  security  for 
debt,  was  beyond  the  jurisdiction  of  court, 
which  had  no  power  to  continue  receiver  In 
office  after  making:  of  final  decree. — Bank 
of  Woodland  v.  Stephens,  144  Cal.  659,  661, 
79  Pac.  379. 

141.  Receiver  must  take  and  hold  pos- 
session of  property—- Under  penalty  of  con- 
tempt.— Where  sheriff,  as  agent  of  creditor, 
may  release  property  held  by  him  to  claim- 
ant, he  is  not  guilty  of  contempt  of  court; 
he  simply  takes  responsibility;  but  receiver 
has  no  such  discretion.  If  goods  described 
are  in  possession  of  person  whose  property 
he  is  directed  to  take  into  possession,  or 
are  voluntarily  delivered  to  him  by  person 


having  them,  he  must  take  them  on  penalty 
of  incurring:  contempt,  and.  having;  thus 
taken  them,  he  can  not  surrender  them  to  an 
adverse  claimant,  without  leave  of  court, 
which  is  real  custodian. — Tapscott  ▼.  Lyon, 
103  Cal.  297,  299.  307,  ST  Pac  22?. 

IV.      REMEDIES — IN   GENERAL. 


142.  Certiorari  —  Appropriate  to 
orders  In  excess  of  Jurisdiction. — Where,  in 
action,  court  appointed  receiver  of  property 
of  corporation  in  excess  of  jurisdiction  of 
court,  and  where  court  had  nevertheless 
made  orders  from  time  to  time  awarding 
compensation  for  services  of  such  receiver, 
validity  of  orders  of  court  in  such  case 
may  be  reviewed  either  upon  certiorari  or 
upon  appeal  from  order  settling:  receiver's 
account,  but  writ  of  prohibition  will  not 
lie  to  arrest  proceedings  In  superior  court. 
— Grant  v.  Superior  Court,  106  Cal.  324,  325, 
39  Pac.  604. 

143.  Where  order  has  been  made  appoint- 
ing receiver  to  collect  water-rates  due  de- 
fendant water  company,  which  order  was 
In  excess  of  jurisdiction  of  court,  restrain- 
ing order  in  such  case  is  properly  granted 
on  application  for  certiorari. — Los  Angeles 
C.  W.  Co.  v.  Superior  Court,  124  Cal.  385, 
386,  57  Pac.  216. 

144.  Same— Not  available  after  Judamsent, 
where  there  may  be  appeal. — Parties  to  an 
action  in  which  receiver  has  been  appointed, 
have  undoubted  right  to  appeal  from  orders 
made  after  final  judgment  to  pay  certain 
sums  as  fees  to  attorneys  of  receiver,  and. 
therefore,  certiorari  does  not  lie  to  review 
same. — Elliott  v.  Superior  Court,  144  Cai 
501,   509,    77   Pac.   1109. 

145.  Orders  directing;  receiver— Not  anal 
judgment  and  not  appealable. — Order,  made 
upon  application  of  receiver  who  had  taken 
possession  of  mining  property  and  repre- 
sented that  tailings  could  be  worked  by 
certain  process,  directing  and  authorizing: 
him  to  purchase  and  Install  such  plant,  does 
not  finally  determine  rights  of  appellant  in 
property  involved  In  action,  or  in  any  part 
thereof,  nor  does  it  direct  performance  of 
any  act  by  or  against  appellant,  and  thus 
lacks  one  essential  element  of  final  judg- 
ment, and  is  not  appealable. — Free  Gold 
Min.  Co.  v.  Spiers,  135  Cal.  180,  131,  67  Pac 
61. 

146.  Same  — Abase  of  discretion  alone 
warrants  attack  npon,  on  appeal. — Order 
authorizing  and  directing  receiver  to  pay 
Judgment  rendered  against  him*  can  not 
be  attacked  upon  appeal  on  ground  that 
court  erred  in  originally  appointing  re- 
ceiver, where  there  is  nothing  In  record 
to  warrant  claim  that  court  abused  Its  dis- 
cretion in  granting  order.  —  Painter  v. 
Painter,  1S8  Cal.  231,  238,  94  Am.  St.  Rep.  47, 
71    Pac   90. 

147.  Writ  of  prohibition  —  Appropriate, 
receiver  acting;  under  void  order,  ami  an- 
neal   affords    no   remedy. — Where    receiver. 
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under  order  Issued  by  court  without  juris- 
diction, has  seized  upon  property  in  pos- 
session of  stranger  to  suit,  appeal  would 
have  afforded  no  remedy  for  wrong  with 
which  owners  were  threatened,  and,  In 
such  case,  there  is  no  adequate  remedy  ex- 
cept by  proceeding  to  prevent  receiver  from 
taking  possession  of  property.  Fact,  there- 
fore, if  It  be  fact,  that  petitioner  could  have 
appealed  from  order  appointing  receiver, 
does  not  preclude  them  from  having  writ 
of  prohibition.  —  Havemeyer  v.  Superior 
Court,  84  Cal.  327,  398,  18  Am.  St.  Rep.  192, 
10  L.   R.  A.  627,   24  Pac.   121. 

148.  Same— Same— Where  Judicial  action 
to  be  arrested. — Where,  the  court  having  ap- 
pointed receiver,  judicial  action  is  to  be 
arrested,  or  injury  to  be  prevented,  writ 
of  prohibition  is  appropriate  for  that  pur- 
pose. Writ  runs  to  court  and  operates  di- 
rectly upon  court,  but  indirectly  upon  re- 
ceiver. If  it  is  served  upon  receiver  it  is 
only  that  he  may  have  timely  notice  that 
proceedings  of  court  are  arrested,  and  may 
stay  his  hand  as  he  is  bound  to  do,  having 
no  power  to  act  independently  of  court 
from  which  he  derives  all  his  authority. — 
Havemeyer  v.  Superior  Court,  84  Cal.  327. 
390,  18  Am.  St.  Rep.  192,  10  L.  R.  A.  627, 
24  Pac.  121. 

149.  Same— Can  not  Interfere  with  court 
In  taking  possession  1m  Insolvency.  —  Re- 
ceiver in  Insolvency  may  apply  for  exam- 
ination of  insolvent  concerning  his  affairs. 
By  means  of  receiver,  therefore,  court  can 
fully  preserve  property  of  insolvent,  and 
protect  rights  of  creditors.  It  is  opinion  of 
court,  therefore,  that  writ  of  prohibition 
can  not  interfere  with  power  of  court 
through  receiver  to  take  by  suit,  or  other- 
wise, and  to  safely  keep  property  and  as- 
sets of  insolvent.  —  Dennery  v.  Supreme 
Court,  84  Cal.  7,  11,  24  Pac.  147. 

150.  Same— _ win  not  He  to  arrest  proceed- 
ing* after  making  void  orders. — Where  or- 
ders were  made  awarding  compensation  to 
receiver  appointed  in  excess  of  jurisdiction 
of  court,  orders  may  be  reviewed  in  cer- 
tiorari; writ  of  prohibition  will  not  lie  to 
arrest  proceedings  in  superior  court. — Grant 
v.  Superior  Court,  106  Cal.  324,  325,  39  Pac. 
604. 

151.  Same— Will  require  restoration  of 
property     held    under    void     commission.  — 

When  receiver  has  got  possession  of  prop- 
erty under  void  commission,  and  future  acts 
of  court,  i.  e.,  the  sale  of  property  and 
distribution  of  its  proceeds,  are  arrested, 
the  writ  of  prohibition  will  also  require 
restoration  of  property  to  petitioner,  for 
otherwise  prohibition  would  be  worse  than 
no  remedy  at  all. — Havemeyer  v.  Superior 
Court.  84  Cal.  S27,  395,  18  Am.  St  Rep.  192, 
10  L.  R.  A.  627,  24  Pac.  121. 


cific  property  out  of  possession  of  stran- 
ger, injury  that  results  is  directly  due  to 
action  of  court,  not  in  receiver's  transgres- 
sion of  order.  In  such  case  it  seems  clear 
that  appropriate  remedy  is  in  some  writ 
or  proceeding  which  operates  on  court  as 
such  to  restrain  its  judicial  action,  and 
not  In  sort  of  resistance  that  may  be  op- 
posed to  ordinary  wrong-doer,  or  in  such 
action  as  may  be  brought  against  private 
person  who  has  committed  trespass. — Have- 
meyer v.  Superior  Court,  84  Cal.  327,  397, 
18  Am.  St.  Rep.  192,  10  L.  R.  A.  627,  24  Pac. 
121. 

As  to  actions  against  receiver,  see  note 
3  L.  R.  A.  634. 

As  to  effect  of  lodgment  against  receiver, 

see  94  Am.  St.  Rep.  54. 

As  to  extraterritorial  powers  or  recogni- 
tion of  receiver,  see  notes  8  Am.  St.  Rep.  49; 

15  Am.  St.  Rep.  79;  6  L.  R.  A.  792;  8  L.  R.  A. 
62;   9   L.   R.   A.   601. 

As  to  garnishment  of  money  due  from 
receiver,  see  note  26  L.  R.  A.   218. 

As  to  Injunction  agaln.it  strike  by  em- 
ployees of  receiver,  see  note  28  L.  R.  A.  464. 

As  to  Intervention  of  creditor  In  receiv- 
ership, see  note  43  L.  R.  A.  222. 

As   to    liability   for   nets   of    receiver,    see 

note  1  L.  R.  A.  179. 

As  to  liability  of  corporation  for  negli- 
gence of  receiver  appointed-  in  excess  of 
jurisdiction,  see  note  25  L.  R.  A.  52. 

As  to  liability  of  receiver  for  personal  In- 
juries or  death  caused  by  operation  of  rail- 
road, see  note  15  L.  R.  A.  262. 

As  to  liability  of  receiver  for  street  as- 
sessment on  street  railway,  see  note  46 
L.    R.   A.    201. 

As  to  obligation  of  .receiver  on  contract 
of  party  whose  property  he  holds,  see  note 

16  L.  R.  A.   90. 

As  to  power  to  permit  receiver  of  a  pri- 
vate corporation  to  create  Hens  on  its  prop- 
erty, see  note  16  L.  R.  A.  603. 

As   to   power   of  receiver  to   create   liens, 

see  83  Am.  St.  Rep.  72. 

As  to  priority  of  certificates  of  receiver 
over  existing  mortgages,  see  notes  9  L.  R.  A. 
140;    41   L.   R.  A.    (N.   S.)    695. 

As   to  receivers   as   officers   of   court,   see 

note  6  L.  R.  A.   792. 

As  to  relation  of  receiver  to  pre-existing 
liens    and    remedies    for    their    enforcement, 

see  71  Am.  St.  Rep.  852. 

As  to  rights  and  powers  of  receivers  In 
general,  see  note  1  L.  R.  A.  653. 

As   to   set-off  of  claims   by   receiver,   see 

notes   23  L.  R.   A.   813;    26   L.   R.   A.    (N.   S.) 
394. 


152.    Same— Same — And  not  resistance  op-  -As  to  stay  of  Judgment   on   appeal   from 

posed  to  ordinary  wrong-doer. — When  court  order  appointing  receiver  by  filing  and  un- 
has  exceeded  its  jurisdiction  In  appointing  dertaklng  on  appeal*  see,  post,  $  943  and 
receiver   or   in   directing  him   to   take   spe-       note. 

1418 


Si  509,570  FUNDS — IN  VESTMENT— DISPOSITION  OF  UNCLAIMED.  IPt.  II, 

Aa  to   wfcei   nortvagee  through   recelrer  A*  to  when  receiver*  may  be  pro«eeated 

entitled  to  collect  rents,  see  note  27  Am.  St.       without  leare  of  court,  see'  note  74  Am.  St 
Rep.  79S.  Rep.  286. 

§  569.    INVESTMENT  OF  FUNDS.    Funds  in  the  hands  of  a  receiver  may 

be  invested  upon  interest,  by  order  of  the  court;  but  no  such  order  can  be 

made,  except  upon  the  consent  of  all  the  parties  to  the  action. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  142,  held  unconstitu- 
tional, see  history,  §  5  ante. 

§570.  DISPOSITION  OF  UNCLAIMED  FUNDS  IN  HANDS  OF  RE- 
CEIVER. A  receiver  having  any  funds  in  his  hands  belonging  to  a  person 
whose  whereabouts  are  unknown  to  him,  shall,  before  receiving  his  discharge 
as  such  receiver,  publish  a  notice,  in  one  or  more  newspapers  published  in  the 
county,  at  least  once  a  week  for  four  consecutive  weeks,  setting  forth  the  name 
of  the  owner  of  any  unclaimed  funds,  the  last  known  place  of  residence  or 
post-office  address  of  such  owner  and  the  amount  of  such  unclaimed  funds. 
Any  funds  remaining  in  his  hands  unclaimed  for  thirty  days  after  the  date  of 
the  last  publication  of  such  notice,  shall  be  reported  to  the  court,  and  upon 
order  of  the  court,  all  such  funds  must  be  paid  into  the  state  treasury  accom- 
panied with  a  copy  of  the  order,  which  must  set  forth  the  facts  required  in  the 
notice  herein  provided.  Such  funds  shall  be  paid  out  by  the  state  treasurer 
to  the  owner  thereof  or  his  order  in  such  manner,  and  upon  such  terms  as 
are  now  or  may  hereafter  be  provided  by  law. 

All  cost  and  expense  connected  with  such  advertising  shall  be  paid  out  of 

the  funds  the  whereabouts  of  whose  owners  are  unknown. 

History:  Enactment  approved  April  25,  1913,  Stats,  and  Amdts. 
1913,  p.  92;  amendment  approved  April  21,  1915,  Stats,  and  Amdts. 
1915,  p.  107;  April  25,  1917,  Stats,  and  Amdts.  1917,  p.  203.  In  effect 
July  27,  1917. 


1414 


Tit.  VH,  Ch.  VI.]      DEPOSIT  IN   COURT— NOT  APPLICABLE  TO   WHAT. 


|372 


CHAPTER  VI. 

DEPOSIT  IN  COURT. 


§  572.    Deposit  in  court. 

§  573.    Money   paid   to    [or  deposited   with] 

clerk  must  be  deposited  with  county 

treasurer. 


§  574.    Manner  of  enforcing  the  order. 


§572.  DEPOSIT  IN  COURT.  When  it  is  admitted  by  the  pleadings,  or 
shown  upon  the  examination  of  a  party  to  the  action,  that  he  has  in  his  posses- 
sion, or  under  his  control,  any  money  or  other  thing  capable  of  delivery,  which, 
being  the  subject  of  litigation,  is  held  by  him  as  trustee  for  another  party,  or 
which  belongs  or  is  due  to  another  party,  the  court  may  ordef  the  same,  upon 
motion,  to  be  deposited  in  court  or  delivered  to  such  party,  upon  such  condi- 
tions as  may  be  just,  subject  to  the  further  direction  of  the  court. 

History:  Enacted  March  11,  1872,  re-enactment  of  8  142  of  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  142,  held  unconstitutional,  see  history,  5  5  ante; 
amendment  approved  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  710, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  445. 

DEPOSIT  OF  MONEY  IN  COURT. 

1.  As  to  when  order  for  deposit  may  be 

made. 

2.  Funds  in  hands  of  trustee  only — Subject 

to  this  statute. 

3.  Inapplicable  to  deposit  of  moneys  held 

by  sheriff. 

4.  Money  claimed  by  holder — Not  subject 

to  order  of  court. 

5-  7.  Same — Title  not  adjudicated  under  this 
section. 

8.  Money  in  possession,  not  in  litigation— 

Not  subject  to  this  section. 

9.  Order  of  deposit — Reviewable  on  appeal 

from  order  concerning  new  trial. 

10.  Same — To  be,  to  pay  into  court,  not  to 

deposit  in  bank. 

11.  Party  referred  to  is  party  to  action. 
1.     A*  to  whci  order  for  deposit  may  bo 


ide. — The  court's  Jurisdiction  to  make  an 
order  requiring:  a  petitioner  under  this  sec- 
tion to  deposit  the  money  in  court  is  de- 
pendent upon  whether  or  not  the  petitioner 
by  his  pleading:  admits  having^  a  sum  of 
money  in  his  possession  belonging:  to  the 
other  party.  If  he  does  not  make  such  ad- 
mission, the  court  is  without  Jurisdiction 
to  make  such  an  order,  and  where  he  admits 
having:  had  such  sum,  but  avers  that  the 
other  party  is  indebted  to  him  therefor,  or 
in  a  part  thereof,  which  is  denied  by  such 
other  party,  an  issue  of  how  much  is  due  the 
other  party  is  made,  and  the  court  can  *not 
order  the  fund  deposited. — Burke  v.  Supe- 
rior Court,  7  Cal.  App.  178,  180,  98  Pac. 
1068. 

Fonda  In  hands  of  trustee  only— Sab* 


2. 


Jeet  to  tbls  statute. — Where  it  does  not  ap- 


pear by  pleadings  or  findings  that  entire 
sum  of  money  directed  to  be  paid  into  court 
was  at  time,  or  ever  had  been,  actually  in 
hands  of  trustee,  but,  on  contrary,  it  ap- 
pears that  sum  is  made  up  in  part  of  moneys 
which,  in  action  of  court,  trustee  ought  to 
have  received  but  had  not  received  as  in- 
terest, order  is  not  within  class  of  orders 
provided  for  by  above  and  two  following 
sections. — Williams  v.  Dwinelle,  51  Cal.  442, 
446. 

S.  Inapplicable  to  deposit  of  moneys  beld 
by  sheriff. — This  and  next  section  provide 
for  different  case  from  that  of  sheriff  mak- 
ing deposit  of  moneys  received  from  sale  in 
foreclosure,  with  treasurer  of  oounty.  — 
Heppe  v.  Johnson,  78  CaL  265,  869,  14  Pac. 
883. 

4.  Money  claimed  by  bolder— Not  sub- 
ject to  order  of  court. — Where  order  of 
court  did  not  command  petitioner  to  pay 
over  money  to  executor,  but  did  command 
her  to  deposit  what  she  claimed  was  her 
money  in  bank,  subject  to  further  order 
of  that  tribunal,  to  give  right  to  court  to 
make  such  order  it  must  be  first  determined 
that  she  had  no  title  to  it;  for,  if  otherwise, 
and  her  right  was  not  determined  nor  con- 
sidered, she  being  in  possession  of  money, 
claiming  it  as   her  own,  that  tribunal   had 

no  legal   authority   to   make   such   order. 

Ex  parte  Casey,  71  Cal.  269,  271,  12  Pac. 
118. 

5.  Same  — Title  not  adjudicated  under 
tbls  section. — This  section  refers  to  property 
that  is  without  question  in  hands  of  trus- 
tee as  trust  property  when  it  belongs,  or 
is  due,  to  another;  it  does  not  refer  to  that 
which  party  alleging  to  hold  as  trustee 
claims  title  to  in  his  own  right.     There  Is 
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neither  in  our  constitution  nor  statutes 
any  language  which  gives  superior  court  in 
summary  proceeding  of  kind  provided  for 
in  this  section  right  to  adjudicate  title  to 
property. — Ex  parte  Casey,  71  Cai.  269, 
271,   12  Pac.  118. 

6.  In  summary  proceeding  under  this 
section,  right  to  adjudicate  title  to  prop- 
erty claimed  as  his  own  by  party  holding 
it,  does  not  exist. — Ex  parte  Casey,  71  Cal. 
269,  271,  12  Pac.  118. 

7.  This  section  refers  to  property  which 
is  without  question  in  hands  of  trustee  as 
trust  property,  or  which  belongs  to  or  is 
due  te  another;  it  does  not  refer  to  that 
which  party  alleged  to  hold  as  trustee 
claims  title  in  his  own  right. — Ex  parte 
Casey,  71  Cal.  269,  271,  12  Pac.  118. 

8.  Money  fa  nosneMfton,  not  In  litigation 
—Not  ■object  to  this  section. — If  money  in 
possession  of  party  is  not  subject  to  litiga- 
tion, but  its  payment  is  incident  thereto, 
dependent  upon  judgment  to  be  rendered  in 
action,  as  in  case  of  action  for  redemption, 
specific  performance,  accounting,  rescission, 
or  the  like,  provisions  of  this  section  do  not 
authorize  such  order,  and  in  all  cases  where 
it  may  be  made  it  must  appear  that  party 
holds  money  as  trustee  or  that  it  "belongs 
or  is  due  to  another  party." — Green  v.  Du- 
vergey,  146  Cal.  879,  386,  80  Pac.  284. 


0.     Order  of   deposit— Reviewable   on 
peal    from    order    concerning    new    trial. — 

Where  court  ordered  plaintiff  to  deposit 
with  clerk  of  court  certain  moneys  or  cer- 
tificate of  deposit,  to  which  order  plaintiff 
excepted,  such  order  may  be  reviewed  as 
error  of  law  occurring  at  trial  upon  ap- 
peal from  order  granting  or  denying  new 
trial. — Green  v.  Duvergey,  146  Cal.  879,  384. 
80  Pac.  234. 

10.  Same— To  be,  to  pay  Into  court,  not 
to  depoalt  In  bank. — Order  allowed  by  this 
section  is  that  party  pay  money  into  courtr 
or  to  party  to  whom  it  is  admitted  by  plead- 
ing or  shown  by  examination  of  party  to  be 
due.  To  order  party  to  deposit  money  in 
bank  is  an  order  without  authority. — Ex 
parte  Casey,  71  Cal.  269,  273,  12  Pac.  118. 

11.  Party  referred  to— la  party  to  action. 

— In  this  section,  by  words  "shown  by  ex- 
amination of  party,"  reference  is  had  to 
party"  to  action.  That  is  plainly  evidenced 
by  preceding  words,  "when  it  is  admitted 
by  pleading."  Pleading  spoken  of  can  only 
be  pleading  in  action,  and  examination  of 
party  can  have  reference  only  to  party  to 
action.  Meaning  of  section  is  same  as  though 
it  commenced  with  words,  "in  an  action, 
when  It  is  admitted  by  pleading,"  etc. — 
Ex  parte  Casey,  71  Cal.  269,  272,  12  Pac. 
118. 


§  573.  MONET  PAID  TO  [OS  DEPOSITED  WITH]  CLERK  MUST  BE 
DEPOSITED  WITH  COUNTY  TREASURES.  Whenever  money  is  paid  into 
or  deposited  in  court,  the  same  must  be  delivered  to  the  clerk  in  person,  or  to 
such  of  his  deputies  as  shall  be  specially  authorized  by  his  appointment  in  writ- 
ing to  receive  the  same.  He  must,  unless  otherwise  directed  by  law,  deposit  it 
with  the  county  treasurer  to  be  held  by  him  subject  to  the  order  of  the  court. 

The  treasurer  must  keep  each  fund  distinct,  and  open  an  account  with  each. 

[Appointment  of  clerk  to  receive  money — Filing  and  canceling  same.]  Such 
appointment  must  be  filed  with  the  county  treasurer,  who  must  exhibit  it,  and 
give  to  each  person  applying  for  the  same  a  certified  copy  of  the  same.  It 
shall  be  in  force  until  a  revocation  in  writing  is  filed  with  the  county  treasurer, 
who  must  thereupon  write  "revoked,' *  in  ink,  across  the  face  of  the  appoint- 
ment. 

For  the  safe-keeping  of  the  money  deposited  with  him  the  treasurer  is  liable 

on  his  official  bond.  * 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  142,  held  unconstitu- 
tional, see  history,  §  5  ante;  amendment  approved  March  20,  1907, 
Stats,  and  Amdts.  1907,  p.  711,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  446. 

Note:  The  above  amendment  of  1907  Incorporates  the  former  pro- 
visions of  §  2104,  which  latter  section  it  repealed. 

DEPOSIT   IN   COURT— LIABILITY   OF 

TREASURER. 

1.  Editorial  note— Amendment  of  1907. 

2.  Deposit  in  court — Liability  of  treasurer. 
1.     Editorial    note  —  Amendment    of    1907 


carried  into  the  above  section  the  provi- 
sions theretofore  existing  in  section  2104 
and  repealed  that  section.  The  cases  de- 
cided under  section  2104  as  it  existed  before 
the  repeal  are  retained  under  that  section, 
in    order    to    prevent    any    confusion.      The 
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searcher   under   above   section   should   turn  therefor   in   the  name  of  the  county  clerk, 

to  the  annotation  appended  to  section  2104  who  receipted  therefor  as  money  deposited 

before  concluding  his  research.  *  in  court,  and  delivered  it  to  the  treasurer, 

2.     Deposit  In  court  —  Liability  of  treas-  who  receipted  to  the  clerk  therefor  as  such 


nrer. — Where,  in  an  action  to  cancel  a  lease,  deposit,   and    the   court   canceled    the    lease 

plaintiff  tendered  one  thousand  dollars  on  and  ordered  payment  to  the  defendant,  the 

account  of  such  cancelation,  and  the  same  bank   having   become   insolvent,   the  treas- 

was    refused,    and    plain tifT    thereupon    de-  urer  can  not  defend  on  the  ground  that  no 

posited    the    money    with    a   banking   com-  order  of  deposit  was  made. — Agoure  v.  Peck, 

pany,  which  issued  a  certificate  of  deposit  17  Cal-  APP-  761»  121  Pac«  706» 

§  574.  MANNER  OF  ENFORCING  THE  ORDER.  Whenever,  in  the  exer- 
cise of  its  authority,  a  court  has  ordered  the  deposit  or  delivery  of  money,  or 
other  thing,  and  the  order  is  disobeyed,  the  court,  beside  punishing  the  dis- 
obedience, may  make  an  order  requiring  the  sheriff  to  take  the  money,  or  thing, 
and  deposit  or  deliver  it  in  conformity  with  the  direction  of  the  court. 

History:     Enacted  March  11,  1872. 

1.    Proceedings    under    this    section    and  bill  may  now  be  reached  by  process  of  pro- 

under  section*  714-721,  post,  were  intended  ceedings   supplementary    to   execution. — Pa- 

as  a  substitution  for  the  creditors'  bill  as  cific  Bank  v.  Robinson,  57  Cal.  520,  522,  40 

formerly    used    In    chancery,    so    that    any  Am.  Rep.  120;  Herrlich  v.  Kaufmann,  99  Cal. 

property  which  was  reachable  by  creditors'  271,  275,  37  Am.  St.  Rep.  50,  38  Pac.  857. 
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